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JUDGES 

OF  THB 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARKANSAS— Supreme  Court. 

STERLING  R.  COCKRILL,  Chief  Jcsticb. 

ASSOCIATE  JCBTICES. 

BURRILL  B.  BATTLE.  WILSON  E.  HEMINGWAY. 

SIMON  P.  HUGHES.  WILLIAM  W.  MANSFIELD. 


KENTTJC3KY— Court  of  Appeals. 

W 1 1, LI  AM  H.  HOLT,  Chief  Ju8TICB.» 
CASWELL  BENNETT,  Chief  Justice. 

JUDQBS. 

WILLIAM  S.  PRYOR.  JOSEPH  H.  LEWIS 

JAMES  H.  HAZELRIGG. 


MISSOUBI— Supreme  Court. 

Division  No.  1. 
THOMAS  A.  SHERWOOD,  CmBF  Justicb. 

ASSOCIATE  JUSTICBa. 

i-RANClS  M.  BLACK.  THEODORE  BRACE. 

8HEPARD  BARCLAY. 

Division  No.  2. 
J.  B.  GANTT,  Presidiso  Justicb. 

ASSOCIATE  justices. 

■Q.  B.  MA9FARLANE.  J.  L.  THOMAS 

TENNESSEE— Supreme  Court. 
PETER  TURNEY,  Chief  Justice. 

ASSOCIATE  justices. 

S.  H.  LURTON.  W.  C.  CALDWELL. 

D.  L.  SNODGRASa        BENJ.  J.  LEA, 

TEXAS— Supreme  Court. 

JOHN  W.  STAYTON,  Chief  Jubtiob. 
associate  justices. 
IlEUBEN  R.  GAINES.  JOHN  L.  HENRY. 

'Term  expired  Jan.  1,  1893. 
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TEXAS — Coxirt  of  Appeals.' 
JAMES  M.  HURT,  Presiding  J  uuob. 

JUDGSS. 

W.  I*  DAVIDSON.  E.  J.  SIMKlNa 


Oommlssion  of  Appeals.' 

Section  A. 
EDWIN  HOBBY,  Presidino  Judob. 

ABSOCIATE  JTDOES. 

W.  E.  COLLARD.  D.  P.  MARR 

Section  B. 
0.  0.  GARRETT.  Presidimo  Judob. 

ASSOCIATE  JUDGES. 

B.  D.  TARLTON.  H.  C.  FISHER 

Ctonrta  of  Civil  Appeals.* 

First  Dinsimu 
C.  CL  GARRETT,  Chixv  Jcsticb. 

ASSOCIATE  justices. 

F.  A.  WILLIAM&  H.  CLAY  PLEASANTS 

Second  Division. 

B.  D.  TARLTON,  Chief  Justice. 

associate  justices. 
H.  O.  HEAD.  L  W.  STEPHENa 

Uiird  Dirimon. 
H.  C.  FISHER.  Chief  Jcsticb. 

ASSOCIATE  JUSTICES. 

W.  M.  KEY.  W.  E.  COLLARD. 

Court  of  Criminal  Appeals.* 
JAMES  M.  HURT,  Presiding  Judge. 

JUDGES. 

W.  L.  DAVIDEON.  E.  J.  SIMKIN8. 

I  Superseded  Sept  1,  1892.  'Created  Sept.  1,  1S99. 
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COURT  RULES. 

TEXAS. 


OBDEB  OF  COU&T. 


8TTFBEHS  COURT  OF  TEXA.B. 

IX  BaSSION  AT  AUBTIN,  OCTOBBB  8,  A.  D.  18M. 

It  i«  ordered  by  the  ooort  that  the  following  rales  to  regulate  proceedings  and  expedite  the  dispatch 
of  bnaloen  in  this  court  and  the  other  conrta  to  which  theT  apply,  made  in  ezeroise  of  the  power  con- 
ferred opon  this  oonrt,  be  and  the  same  are  hereby  adopted  as  rrues  and  regulations  for  this  court  and 
said  other  courts,  and  that  they  go  into  effect  and  be  observed  from  and  after  this  date. 

It  is  further  ordered  that  the  reporter  of  this  oonrt  be  requested  to  insert  a  copy  of  said  rules  in  the 
(hty-fonrth  volume  of  Texas  Reports,  and  that  there  also  be  published  one  thonsand  copies  In  pam- 

etform. 


Boles  for  the  Supreme  Court. 


1.  Appllrationi)  for  write  of  error  from 
tbin  couit  to  tbe  savei'cl  courts  ot  civil 
appeals  shbl'  consist  of  a  petition  ad- 
dresiied  to  tbe  court  and  accompanytuK 
traDScripturtlfied  under  the  band  and  seol 
of  tilflce  of  the  clerk  cf  tbe  court  of  civil  ap- 
peals. Tbe  petition,  in  addition  to  the 
requlsitea  prescribed  in  tbe  statute,  shall 
Bbow  Ttaat  tbe  applicant  has  madi.'  a  mo- 
tion for  a  rehearing  In  the  court  of  civil 
appeals,  presenting  distinctly  all  the 
points  npon  wblch  a  writ  of  enor  is  as^ked, 
and  that  the  motlou  has  been  overruled. 
Thi>  transcript,  In  addition  to  theconclu- 
■iou8  of  fact  and  law  and  opinion  of  the 
coari  of  civil  appeaU,  and  of  the  judgriioDt 
rendci«d  and  bond  given  In  the  trial  court, 
as  required  by  the  statuta,  shall  al^o  con- 
tain a  copy  of  the  judgment  of  the  court 
of  civil  appeals,  together  with  a  copy  of 
tbe  motion  tor  a  rehearing  filed  therein, 
and  of  tbe  order  orerralingtbesaino.  The 
application  sball  be  deposited  with  the 
clerk  of  tbls  coart. 

2.  The  clerk  of  tbis  court  shall  receive 
all  applications  for  writs  of  error,  and  file 
tbe  petition  and  accompanying  transcript 
from  the  court  of  civil  appeals,  and  enter 
the  case  upon  a  docket  kept  for  that  pur- 
)>08C,kR0wn  as  the"  Application  Docket." 
Bnt  he  shall  not  be  required  to  take  the 
same  from  the  post  office  or  an  express 
office  nnless  tbe  postage  or  expres.^  char- 
ges, as  the  case  may  ha,  shall  have  been 
folly  paid.  Tbe  cases  shall  be  numbered 
eonsecntively  on  the  application  docket, 
and  the  nnmber  shall  be  placed  upon  the 
application.  Dpon  filing  the  application, 
tbe  clerk  shall  Immediately  issue  a  notice 
ander  his  band  and  seal  of  office  to  tbe 
clerk  of  the  court  from  which  the  writ  of 
error  Is  sought  that  the  application  has 
been  filed.  After  the  receipt  of  such  notice 
the  clerk  of  the  latter  court  shall  withhold 
the  mandate  ontll  advised  of  the  disposi- 
tion of  the  case.  In  tbis  court,  by  the 
proper  process. 


SOB.W. 


(▼) 


8.  Tbe  application,  when  filed  In  accord- 
ance with  law,  shall  be  deemed  submit- 
ted to  the  court  and  ready  for  dlKimsi- 
tlon,  uolesB  tbe  api)licant  shall  file  with 
bis  petition  a  request  for  time  in  which  to 
present  a  brief  or  written  argument.  In 
which  case  a  period  of  time  not  exceeding 
ten  dayH  may  be  allowed  lilm  for  that 
purpose.  The  applicant,  should  he  so 
elect,  may  cite  his  authoritleB  in  bis  peti- 
tion, or  may  file  a  separata  brief  or  argu- 
ment. 

4.  Upon  a  refusal  by  this  court  of  an  ap- 
plication for  a  writ  of  error,  the  clerk  of 
this  court  shall  transmit,  with  the  least 
practicable  delay,  to  the  clerk  of  the  court 
of  civil  appeals,  to  which  the  writ  of  error 
was  sought  to  be  sued  oat,  a  certified 
copy  of  the  order  of  this  court  denying 
sucb  application. 

5.  It  the  application  be  granted,  the 
clerk  sball  Issue  n  writ  of  error  to  the 
Judges  of  the  court  the  Judgment  of  which 
is  sought  to  be  revised,  advising  them 
that  the  writ  of  error  has  been  granted, 
and  directing  them  to  cause  to  be  trans- 
mitted forthwith  to  this  court  the  origi- 
nal transcript  ot  tbe  proceedings  of  the 
trial  court,  together  with  all  briefs  and 
arguments  on  tile  In  the  case;  and  tlie 
clerk  shall  also  issue  citation  to  the  de- 
fendant or  defendants  in  error,  or  to  his 
or  their  attorneys  of  record,  notifying 
him  or  them  that  the  writ  of  error  has 
been  granted,  and  ot  the  date  thereof,  and 
to  appear  and  defend  the  sanie.  Said  ci- 
tation shall  be  returnable  in  ten  days,  and 
in  the  event  It  be  not  served  the  clerk  shall 
issue  other  successive  citations  until  due 
service  Is  had.  Serviceofthecltatlounpon 
one  attorney  will  be  deemed  service  npon 
all  parties  represented  by  him.  If  no  bond 
be  required,  the  citation  and  writ  of  error 
shall  Issue  Immediately  upon  tbe  granting 
of  the  application.  If  a  bond  be  required, 
the  writ  shall  Issue  upon  receipt  of  the 
daly-certlfled  coQy  of  the  bond  prescribed 
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by  the  statute.  Unlesa  farther  time  be  al- 
lowed  by  apecial  order  ot  the  court  In  the 
particular  case,  tlie  certified  copy  must  be 
filed  in  tbts  court  withio  ten  dayn  from 
the  granting  of  the  application.  It  the 
copy  be  not  no  flied,  the  application  will 
l)e  dismissed  by  the  coart  of  Its  own  mo- 
tion. 

6.  When  service  ot  the  citation  In  error 
shall  have  been  had,  and  the  original 
truDBorlpts  and  briefs  sent  up  to  this 
court  by  the  court  of  civil  appeals,  It  shall 
bo  the  duty  ot  the  clerk  to  put  the  case 
upon  the  trial  docket,  and  to  mark  upon 
the  file  the  number  of  the  case  as  shown 
upon  such  docket.  Cases  upon  the  trial 
docket  shall  be  numbered  consecutively 
in  the  order  in  which  they  are  entered 
thereon. 

7.  Causes  in  this  court  will  be  regularly 
submitted  on  Thursday  of  each  wnek, 
though  a  case  may  be  set  down  for  sub- 
rolBsion  npon  another  day  by  the  per- 
mission or  direction  ot  the  court. 

8.  A  case  shall  stand  tor  submission  np- 
on the  first  regular  day  tor  the  submis- 
sion of  causes, cuniing  after  the  expiration 
of  thirty  days  from  the  day  on  which  the 
writ  of  error  shall  have  issued,  provided 


the  citation  In  error  shall  have  been  served 
ten  days  before  such  submission  day.  If 
not  so  served,  then  the  case  shall  be  snb- 
Ject  to  submission  on  the  first  regular 
sabmtssloD  day.  which  falls  ten  days  after 
service  of  the  citation. 

9.  Motions  in  a  case  not  submitted  will 
be  beard  on  the  day  next  preceding  the 
submission  day  for  aucb  case;  and  the  ad- 
verse party  will  be  required  to  take  no- 
tice  of  all  motions  fi'.od  in  the  cause  on  or 
before  tlie  Tuexday  immediately  preceding 
such  submission  day.  Notice  shall  be 
given  of  all  motions  filed  after  that  time. 

10.  The  clerk  shall  keep  amotion  docket, 
upon  which  shall  be  entered  every  motion 
as  soon  as  filed.  The  motions  shall  be 
numbered  consecutively  npon  the  docket, 
and  Its  number  shall  be  placed  on  the  mo- 
tion itself. 

11.  A  party  who  elects  to  file  in  this  court 
a  brief,  in  addition  to  the  brief  filed  In  the 
court  of  civil  appeals,  shall  comply  as 
near  as  may  be  with  the  rules  prescribed 
for  briefing  causes  in  the  latter  court,  and 
shall  confine  his  briefs  to  the  points  raised 
In  the  motion  tor  a  rehearing  and  pre- 
sented in  the  application  for  a  writ  of 
error. 


Bules  for  the  Courts  of  Civil  Appeals. 


TSAN8CBIPT8. 

1.  The  clerks  of  the  courts  of  civil  ap- 
peals shall  receive  the  transcripts  deliv- 
ered and  «ent  to  them,  and  receipt  for  the 
same,  if  required,  but  they  shall  not  be  re- 
quired to  take  a  transcript  out  of  the 
post  office,  or  an  express  ofilce,  unless 
the  postage  or  charges  thereon  be  fully 
paid. 

2.  The  clerk  shall  indorse  bis  filing  upon 
the  transcript,  of  the  date  of  Us  reception, 
if  it  comes  to  his  hands  properly  In- 
dorsed, showing  who  applied  for  It,  and 
to  whom  it  was  delivered,  if  presented 
within  ninety  days  from  the  time  the  ap- 
peal or  writ  of  error  is  perfected ;  but  if  it 
comes  to  his  hands  after  the  said  date,  or 
not  so  properly  indorsed,  he  shall,  with- 
out filing  it,  make  a  memorandum  upon  it 
of  the  dsteol  its  reception,  and  keep  it 
fn  his  otflce,  subject  to  the  order  of  the 
person  who  sent  It,  or  to  the  disposition 
ol  the  court.  Said  transcript  shall  not  be 
filed  until  a  satisfactory  showing  has  been 
made  to  the  court  for  its  not  being  prop- 
erly indorsed,  or  for  not  being  received  by 
the  clerk  in  proper  time;  and  upon  this 
being  done  it  may  be  ordered  by  the  court 
to  be  flied,  npon  such  terms  as  may  be 
deemed  proper,  having  respect  to  the 
rights  ot  the  oiiposite  party. 

8.  Either  party  may  file  the  transcript 
tor  which  he  has  applied  to  the  district 
clerk,  and  which  has  been  delivered  to 
him;  both  ot  which  facts  must  appear  on 
tb*  transcript  by  the  Indorsement  of  the 


district  clerk.  If  the  indorsement  shows 
that  it  was  applied  for  by  one  party  and 
delivered  to  the  other,  it  must  be  shown 
by  the  indorsement  of  the  clerk,  or  other- 
wise, to  entitle  it  to  be  properly  filed  as 
the  transcript  of  the  party  to  whom  it 
was  delivered,  and  that  It  was  delivered 
to  one  by  the  consent  of  the  other,  as 
each  party  has  the  sole  right  to  the  tran- 
script which  he  applied  tor  to  be  made 
out  tor  him;  and  if  it  Is  so  filed,  without 
that  fact  being  shown,  the  court  may 
strike  the  case  from  the  docket  as  Improp- 
erly filed,  upon  its  own  inspection,  or  up- 
on motion  of  the  party  to  whom  the 
transcript  belonged. 

4.  If  both  parties  file  transcripts  within 
the  proper  time,— which  they  may  do, — 
and  that  ot  the  appellant  or  plaintiff  in 
error  is  properly  made  and  indorsed,  it 
shall  be  regarded  by  the  court  as  the  trnn- 
scrlot  of  the  record  in  the  case,  and  the 
court  will  grant  the  appellee  or  defendant 
In  error  leave  to  withdraw  that  filed  by 
him  for  his  own  use. 

5.  If  bnt  one  party  file  his  transcript  In 
proper  time,  that  shall  be  regarded  as  the 
transcript  of  the  record  in  the  case. 

6.  From  the  time  when  the  transcript, 
properly  made  out  and  indorsed,  is  filed, 
it  will  cease  to  belong  to  either  party, 
but  will  become  a  record  of  the  court,  sub- 
ject to  its  control  and  disposition. 

7.  Transcripts  in  appeals  from  judg- 
ments in  proceedings  in  quo  warranto 
shall  be  filed  In  the  court  of  civil  appeals 
within  twenty  days  after  appeal  is  per. 
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feeted,  and  tbe  first  Taesday  following 
Bocb  twentieth  day  shall  be  the  day  tor 
filing  motloDB  lo  Hocb  cases. 

MOTIONS. 

8.  All  motions  relatint;  to  infornialitles 
in  the  manner  of  hrlDKlDur  a  case  into  tbe 
coort  shall  be  filed  and  entered  by  tbe 
clerk  In  the  motion  docket,  on  or  before 
tbe  Tuesday  next  before  the  day  on  which 
snch  case  Is  subject  to  be  called  for  sub- 
mission ;  otherwise  the  ground  of  objec- 
tion Bball  be  considered  as  waived.  11  it 
can  be  waived  by  the  party.  Such  filing 
and  docketing  will  be  sufficient  notice  of 
tbe  motion. 

9.  Motions  to  dismiss  for  want  of  juris- 
diction to  try  thecase,  and  for  such  defects 
as  defeat  the  jurisdiction  in  the  pariicular 
case,  and  cannot  be  waived,  shall  also  be 
made,  filed,  and  docketed  at  xaid  time, 
wbicb  filing  and  docketing  lihall  be  notice 
of  tbe  motion:  provided, however, if  made 
afterwards,  they  may  be  entertained  by 
the  court,  after  such  notice  to  the  oppo- 
site party  as  tbe  court  may  deem  proper 
to  have  been  given  under  the  circuiustan- 
ces. 

10.  Motions,  made  either  to  sustain  or 
defeat  the  jurisdiction  of  the  court,  de- 
I>endent  on  fauts  not  apparent  In  the  rec- 
ord, and  not  ex  ofRc/oknown  to  tbe  court, 
must  be  supported  by  afildavlts  or  other 
satisfactory  eviilouce. 

11.  Motions  for  certiorari  to  perfect  the 
record  shall  also  be  made  In  the  time  re- 
quired in  rule  S.  They  must  be  accompa- 
nied with  a  sworn  statement  showing  a 
necesHlt.T  for  tbe  same,  unless  the  record 
shows  It.  the  filing  and  docketing  of  which 
shall  be  notice  of  the  same.  If  made  after- 
wards, they  will  be  entertained  only  upon 
sucn  tfrms  and  upon  such  notice  as  the 
court  may  deem  proper.  Unless  reasons 
appear  to  vary  tbe  rule,  the  party  apply- 
ing. In  all  cases,  will  be  taxed  with  tbe 
costs. 

12.  Mutions  made  to  postpone  tbe  case 
to  a  future  day,  or  to  continue  it  until  tbe 
next  term,  unless  consented  to  by  the  op- 
posite party,  shall  be  supported  by  suffi- 
cient cause,  verified  by  affldnvit,  unless 
such  sufiicient  cause  Is  apparent  to  tbe 
court. 

18.  The  motion  docket  will  be  culled  on 
Wednesday  of  each  week,  when  tbe  mo- 
tions filed  and  docketed  according  to  tbe 
preceding  rules  will  be  In  order  for  sub- 
mission, at  tbe  instance  of  either  party; 
and  if  not  submitted  then  may  be  submit- 
ted at  tbe  regular  call  of  the  trial  docket, 
unless  sooner  called  up  and  disposed  of. 

14.  The  arguments  of  counsel  upon  all 
motions  shall  be  confined  to  a  brief  ex- 
planation of  the  grounds  in  the  motion, 
so  as  to  make  them  intelligible  to  the 
court,  with  a  reference  to  tbe  statutes  and 
decisions  relating  thereto,  unless  further 
argument  Is  requested  by  the  court. 

15.  The  clerk,  upon  filing  and  docketing 
a  motion,  will  indorse  upon  the  motion 
its  number,  and  the  number  of  the  case  to 
which  It  belongs,  which  shall  also  be  en- 
tered in  the  motion  docket,  together  with 
the  attorney's  name  who  makes  tbe  mo- 
tion. Any  oppodilion  in  the  way  of  an- 
swer to  said  motion  by  the  opposite  par- 


ty  may  be  filed,  and  in  like  manner  In- 
dorsed and  noted  In  the  motion  docket, 
and  the  name  of  tbe  attorney  therein  en- 
tered. 

TBB  DOCKRT. 

16.  The  clerk,  before  the  regular  call  of 
tbe  trial  docket,  shall  have  the  file  number 
Indorsed  on  each  transcript.  Where  briefs- 
bave  been  filed  in  a  case,  tbe  name  of  the 
attorney  or  attorneys  signed  to  the  brief 
shall  be  entered  by  tbe  clerk  on  the  trial- 
docket,  opposite  the  name  of  tbe  appro- 
priate party,  and  that  shall  indicate  to- 
the  court  who  appears  for  such  party  Id 
tbe  cause. 

17.  The  clerk  shall  not  make  such  entry 
of  an  attorney's  name  until  he  shall  have 
filed  his  briefs:  but  he  shall  permit  any 
attorney  who  desires  to  make  an  appear- 
ance In  the  case  before  he  files  his  briefs, 
or  without  filing  them  at  all,  to  place  hl» 
name,  lu  his  own  handwriting,  upon  the- 
trial  docket,  opposite  the  name  of  the  par- 
ty for  whom  he  appears,  and  that  shalt 
be  regarded  by  the  court  as  having  what- 
ever effect  is  given  to  the  mere  appearance 
of  a  party  to  a  case  In  court  without  brief 
filed. 

IR.  The  conrt  will  not  enter  upon  the 
docket  the  names  of  attorneys  In  a  case, 
but  counsel  desiring  their  names  entered' 
shall  see  that  it  is  done  under  the  forego- 
ing rule  before  the  cnse  is  called. 

19.  Counsel  desiring  to  call  the  atten- 
tion of  the  court  to  a  case  on  the  motloo- 
docket  or  trial  docket,  not  then  called  in 
its  regular  order,  must,  before  doing  so, 
provide  himself  with  the  number  of  tbe 
case  on  the  docket. 

CALLINQ  THIC  DOCKET. 

20.  Tbe  trial  docket  will  be  called  in  reg- 
ular order,  according  to  the  filing  of  the 
cases  as  they  stand  thereon,  commencing 
with  tbe  first  of  those  that  have  not  been 
previously  submitted:  but  the  court  shall 
not  be  required  to  take  the  submission  of 
a  case  until  the  business  on  hand  will* 
admit  of  a  prompt  disposition  after  the 
submission  has  been  taken.  * 

21.  Upon  the  call  of  the  trial  docket  fo^ 
the  submission  of  cases,  either  party  may 
submit  a  cause.  If  It  appears  to  have  been 
properly  prepared  for  submission  on  bia 
part,  unless,  for  good  cause,  tbe  coort 
shall  postpone  the  bearing  to  a  further 
day.  or  by  agreement  of  counsel  to  a 
future  da.v  of  the  term,  which  will  not  be 
done  so  as  to  interfere  with  tbe  business 
of  the  conrt.  This  rule  is  subject  to  ex- 
ceptional cases  given  a  preference  lo  under* 
some  law  or  rule  of  the  court,  and  to  the 
action  of  the  court  on  motions  for  the  post- 
ponement and  continuance  of  causes. 

PRKPARINO   A    CACSK    FOR  SUBMISSION. 

22.  A  cause  will  be  properly  prepared  for 
submission  only  when  a  transcript  of  the 
record  exhibits  a  cause  prepared  for  ap- 
peal In  accordance  with  the  rules  pre- 
scribed for  the  government  of  tbe  district 
and  county  courts,  and  filed  in  the  court 
under  the  rules,  with  briefs  of  one  or  of 
both  the  parties,  in  accordance  with  the 
rules  for  the  government  of  tbe  court. 
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-23.  Said  record  shoald  contalo  an  aa- 
elgnment  of  errors  as  required  by  the 
statute.  If  It  does  not,  the  court  will  not 
conalder  any  error  but  one  t){  law  that 
may  be  apparent  upon  the  record,  U  the 
Judgment  Is  one  thatconid  legally  have 
been  rendered  in  the  lower  court  and 
affirmed  in  the  appellate  court. 

24.  The  assignment  ot  errors  must  dis- 
tinctly specify  the  grounds  of  error  relied 
<in,  and  a  ground  of  error  not  distinctly 
specified,  In  reference  to  that  which  is 
«buwn  in  the  record,  or  not  speciOed  at 
-all,  shall  be  considered  as  waived,  unless 
it  be  so  tundaraental  as  that  the  court 
would  act  upon  it  without  an  assignment 
of  errors,  as  mentioned  in  rule  23. 

25.  To  be  a  distinct  s|)eclflcation  of  er- 
ror, it  must  point  out  that  part  of  the 
(iroceedings  contained  in  the  record  In 
which  the  error  Is  complained  of,  In  a  par- 
ticular manner,  so  as  to  identlly  it,  wbeth- 
«r  it  be  the  rulings  of  the  court  upon  a 
motion,  or  upon  any  particular  part  of 
the  pteadlugs,  or  upon  the  admission  or 
the  rejection  of  evidence,  or  upon  any  oth- 
er matter  relating  to  the  cause  or  its  tri- 
al, or  the  portion  of  the  charge  given  or 
refused,  the  tact  or  facts  In  issue  wblcli 
the  evidence  was  Incompetent  or  Insnffl- 
cient  to  prove,  the  Inaufllclency  of  the 
verdict  or  finding  of  the  Jury,  if  special, 
and  the  particular  matter  lo  which  the 
jurlgment  is  erroneous  or  illegal,  with 
«juch  rensonable  certainty  as  may  be  prac- 
ticable, In  a  succinct  and  clearstatement, 
coiisldcrlne  the  matter  referred  to. 

26.  AsslgnnientH  of  error,  which  are  ex- 
pressed only  in  such  geoeral  terms  as  that 
the  court  erred  In  its  rulings  upon  the 
pleadings,  when  there  are  more  than  one, 
or  In  its  charge,  when  there  are  a  number 
of  charges,  or  the  verdict  is  contrary  to 
law.  or  to  the  charge  of  the  court,  and  the 
like,  without  referring  to  and -Identifying 
the  proceeding,  will  not  be  regarded  by 
the  court  as  a  compliance  with  the  stat- 
ute requiring  the  grounds  to  be  didtlnrtly 
specified,  and  will  be  considered  as  a 
waiver  of  errors,  the  same  as  If  no  assign- 
ment of  errors  had  been  attempted  to  be 
«led. 

27.  In  cases  submitted  to  the  Judge 
upon  the  law  and  factd,  the  assignments 
of  error  shall  be  governed  by  the  same 
rules  as  in  other  cases,  and  the  party  de- 
siring to  appeal  should,  as  a  predicate  for 
Mpeclfic  assignments  of  errors,  request  the 
Judge  to  state  in  writing  the  conclusions 
of  fact  found  by  him  si^parately  from  the 
«onclusionB  ollaw.  And  in  agreed  cases 
under  the  statute  the  foregoing  rules  as 
'to  assignments  of  error  shall  be  complied 
'With  as  far  as  practicable. 

28.  There  will  be  no  assignment  of  errors 
alloned  In  the  appellate  court  when  none 
has  been  filed  In  the  lower  court,  unless  by 
consent  of  par  tits. 

BRIEFS. 

29.  The  appellant  or  plaintiff  in  error, 
In  order  to  prepare  properly  a  case  for 
submission  when  called,  shall  have  filed  a 
4>rlef  of  the  points  relied  on,  in  accord- 
a  nee  with  and  confined  to  the  distinct 
specifications  of  error,  which  assignments 
shall  Its  copied  in  the  brief,  and  to  aucb 


fundamental  erron  of  law  as  are  apparent 
upon  the  record,  each  grnuiui  of  error 
being  separately  presented  under  the  prop- 
er assignment;  and  each  assignment  not 
BO  copied  and  accompanied. with  its  ap- 
propriate propositions  and  statements 
shall  be  regarded  as  abandoned. 

80.  The  appellant  or  plaintiff  in  error, 
in  preparing  his  brief,  shall  make  a  gen- 
eral and  succinct  statement  of  the  nature 
and  result  of  the  suit,  as  an  introduction, 
which  may  be  omitted  in  an  agreed  case 
under  the  statute,  and  then  each  point  un- 
der each  one  of  the  assignments  relied  on 
shall  be  stated  In  the  shape  of  a  proposi- 
tion, unless  the  assignment  is  Itself  in  the 
shape  of  a  proposition  to  be  maintained, 
and  then  it  will  be  sufficient  to  copy  the 
assignment. 

31.  To  each  one  of  said  propositions 
there  shall  be  subjoined  a  brief  statement. 
In  substance,  of  such  proceedings,  or  part 
thereof,  contained  in  the  record  as  will  be 
necessary  and  eufficleut  to  explain  and 
support  the  proposition,  with  a  reference 
to  the  pages  of  the  record.  This  state- 
ment must  be  made  faithfully,  In  reference 
to  the  whole  of  that  which  Is  in  the  record 
having  a  bearing  upon  said  proposition, 
up.-.n  the  professional  responHlbility  of  the 
counsel  who  makes  It,  and  without  inter- 
mixing with  it  nrguraenlH,  reasons,  con- 
clusions, or  Inferences.  But  an  argument 
bearing  only  on  the  propositions  submit- 
ted may  follow  each  statement. 

82.  The  propositions.  If  more  than  one 
under  one  ground  of  the  assignment,  shall 
refer  to  It,  and  be  stated  separately. 

33.  In  a  propoRltion  relating  to  the  error 
of  the  court  in  overruling  a  motion  for  a 
new  trial  or  to  arrest  the  Judgment,  In 
which  tliere  are  several  grounds,  the  pai^ 
ticular  ground  or  grounds  should  be  re- 
ferrerl  to  with  rhe  appropriate  explana- 
tion: and  if  the  same  grounds  of  error 
have  been  presented  In  other  propositions 
it  will  be  unuecesHary  to  repeat  them. 

34.  In  propositions  relating  to  funda- 
mental errors  of  law  apparent  upon  the 
record,  enough  must  be  stated  to  make 
the  error  of  law  which  pervades  the  case 
obviously  apparent,  without  requiring  the 
court  to  Heurch  through  the  record  to  find 
errors,  which  they  will  not  do  unless  prop- 
erly pointed  out,  if  the  Judgment  Is  one 
which  the  trial  court  Is  competent  to  ren- 
der In  such  a  case. 

35.  When  the  assignments  of  error  are 
numerous,  counsel  should  present  proposi- 
tions on  those  which  are  most  Important 
In  the  determination  of  the  case,  waiving 
those  that  cannotcontrol  the  result  of  the 
decision  ot  this  court, — among  which  may 
be  classed  those  involving  questions  of 
fact  wherein  the  evidence  Is  so  preponder- 
ating or  so  confiicting  as  that  the  court, 
under  well-established  rules  of  decision, 
would  not  set  aside  the  verdict  of  the  Jury 
or  Judgment  of  the  court  upon  them. 

86.  There  should  be  annexed  to  each 
proposition,  with  Its  statement,  and  at 
the  end  of  It,  a  reference  simply  to  the  au- 
thorities relied  on.  If  any,  in  support  of  it, 
in  the  following  order,  to  wit:  The  stat- 
utes and  decisions  of  this  state;  the  stat- 
utes and  decisions  of  the  United  States,  if 
they  areappllcableto  thecase;  elementary 
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IX 


aotboritlM:  other  declstona  in  the  Amer- 
ican and  Eogliati  conrta.  In  citing  decl- 
«loua,  tboHe  most  nearly  in  point  alioold 
be  cited  flrat.and  they  sbould  not,  naaally 
at  least,  be  bo  nomeroas  as  to  reqaire  a 
waste  of  time  In  their  examination. 

37.  The  brief  o(  the  parties,  framed  in  ac- 
cordance with  theee  rnles,  mast  be  Mgned 
by  the  party  or  hia  coonsel;  and  il  by 
«onnsel  It  shall  appear  for  and  on  behalf 
of  what  party  or  parties,  by  name,  it  is 
signed;  and  the  copies  thereof  filed  lu  the 
appellato  coart  shall  be  plainly  written  or 
printed,  and  If  It  covers  more  than  eight 
pages  of  foolscap  they  shall  be  printed. 

SS.  Such  brief  may  be  amended  by  a  cita- 
tloB  of  additional  aotborlties  to  the  re- 
spective points  or  propoHltions  made  In 
It,  which  mnat  be  filed,  and  notice  of  it 
given  totbeconnsel  for  the  opposite  party. 
It  In  attendance,  one  da.v  before  the  case  is 
«aUed.  No  other  amendment  to  the  brief 
shall  be  allowed  by  the  court,  unless  it  is 
or  can  be  done  withoot  injustice  or  nnrea- 
aonable  inconvenience  being  thereby  im- 
posed nn  the  other  party. 

88.  The  failure  o(  appellant  or  plaintiff 
In  error  to  fllean  assignment  of  errors  and 
briefs  in  the  lower  court,  and  In  the  appel- 
late court,  in  the  time  and  in  the  manner 
grescrlbed  by  law  and  by  the  rules,  shall 
e  ground  for  dismissing  the  appeal  or 
writ  of  error  for  want  of  proaecntlun,  by 
motion  made  by  appellee  or  defendaut  in 
error,  as  other  motions  under  rule  S,  un. 
lem  good  cause  la  shown  why  It  waa  not 
done  in  tbetlme  and  manneraspreacrlber], 
and  that  tliey  have  been  filed  at  such  time 
and  nnder  snch  rlrcnmstancea  as  tliat  the 
appellee  or  defendant  in  error  has  reason- 
ably not  suffered  any  material  Injury  in 
the  defense  of  the  case  lu  the  appellate 
court.  In  deciding  said  motion,  the  court 
will  give  such  direction  to  the  case  as  will 
cause  the  least  Inconvenience  or  damage 
from  such  failnre.  so  far  as  prnctlcable. 

40.  When  it  shall  be  found  that  the  rules 
prescribed  for  the  preparation  of  a  case 
for  Hubmisslon  have  been  fully  complied 
with  by  the  appellant  or  plaintitf  In  error, 
the  court  will,  in  its  discretion,  regard 
this  brief  as  a  proper  preaentatlon  of  the 
case,  without  an  examination  of  tlie  rec- 
<jrd  aa  contained  in  tbe  tranacrlpt,  and 
may  found  ita  decision  thereon,  unless  the 
appellee  or  defendant  in  error  shall,  by 
the  time  of  calling  of  the  case,  file  In  the 
appellate  court  copies  of  his  brief,  to  be 
tliere  kept  with  the  transcript,  containing 
his  objections, succinctly  and  definitely,  to 
the  grounds  of  error  an  presented  in  the 
propositions  of  appellant  or  iilalnllff  In 
error  in  hie  brief,  taking  up  each  o(  them 
in  order,  and  stnting  such  otber  matters 
containeii  in  tbe  record,  in  the  mode  pre- 
scribed for  appellant  and  plaintiff  In  error, 
as  may  snstain  Me  objection  to  each;  to 
which  may  be  added  propositions  of  his 
own,  supported  by  like  statements  of 
what  Is  In  the  record,  so  as  to  present 
liis  view  of  the  case,  citing  the  proceedings 
In  tbe  transcript,  with  the  pases,  when 
practicable,  to  which  he  refers  In  his  state- 
ments. 

41.  Whatever  of  the  statements  of  the 
appellant  or  plaintitf  in  error  in  his  brief 
b  not  contested  will  be  considered  aa  ac- 


quiesced in.  To  each  of  his  said  objections 
or  propositions  may  be  annexed  his  au- 
thorities, cited  In  the  order  indicated  for 
the  brief  of  appellant  or  plaintiff  In  error, 
'42.  When  appellant  or  plaintiff  in  error 
has  failed  to  prepare  the  case  for  submis- 
sion, by  the  omission  of  wbat  Is  required 
after  bond  or  aflidavit  filed  for  appeal  and 
for  writ  of  error  with  citation  served,  the 
appellee  or  defendant  in  error,  before  the 
call  of  the  case,  may  file  in  the  appellate 
court  a  brief.  In  the  manner  required  of 
the  appellant  or  plaintiff  In  error,— except 
that  his  propositions  will  be  shaped  so  as 
to  show  the  correctness  of  the  Judgment, 
— wblch  tbeconrt  may.  In  its  discretion,  re- 
gard as  a  correct  presentation  of  the  case, 
without  examining  the  record  further 
than  to  see  that  the  Judgment  is  one  that 
can  be  affirmed  npon  tiie  view  of  tbe  case 
as  presented  by  appellee  or  defendant  in 
error.  The  appellee  or  defendant  In  error 
shall  be  entitled  to  the  custody  of  the 
tranacrlpt  after  It  is  filed  in  the  appellate 
court,  for  the  purpose  of  preparing  his 
brief. 

43.  The  appellee  or  defendant  In  error 
mny  submit  the  record,  upon  a  suggeiitlon 
of  delay,  upon  making  a  brief  statement 
of  the  character  of  the  Hult,  the  proceed- 
ings therein,  and  the  judgment  rendered, 
which  will  be  required  in  every  case  of 
such  submission  when  appellant  or  plain- 
tiff in  error  has  filed  no  brief.  If  this  Is 
done  In  a  case  properly  prepared  for  sub- 
mission by  appellant  or  plaintiff  In  error, 
it  will  be  considered  an  acquiescence  In 
the  statement  of  appellant  or  plaintiff  In 
error,  In  his  brief,  as  to  the  contents  of 
the  record,  and  aa  merely  a  denial  of  the  le- 
gal consequences  contended  for  by  tbe  ap- 
pellant or  plaintiff  in  error,  unless  the  ap- 
pellee or  defendant  in  error  shall  aUo  file 
a  brief,  as  heretufore  provided,  which  he 
may  do.  If  the  appellant  or  plnlntiH  in  er- 
ror has  not  prepared  the  case  for  anbmla- 
slon,  the  record  will  be  examined  suffi- 
ciently to  aarertalu  that  It  Is  or  Is  not 
properly  a  delay  case,  and  If  found  to  be 
a  plain  case  of  delay  It  will  be  acted  on 
as  such ;  hut  if  not.  It  will  be  reversed,  or 
referred  back  for  a  brief,  or  brief  and  ar- 
gnment,  on  one  or  both  aides,  as  may  be 
directed.  In  deciding  under  this  rule, 
where  the  case  has  not  been  prepared  for 
submission  by  the  appellant  or  plaintiff  In 
error,  the  court  will  be  required  to  look 
only  to  the  substantial  merits  as  they 
may  appear  in  the  record. 

44.  When  affirmance  Is  naked  upon  cer- 
tificate filed,  there  need  be  nothing  more 
than  a  requeat  for  afflrmiince,  sii^ned  by 
the  party  or  his  counsel.  It  shall  not  be 
submitted  sooner  than  one  week  after  be- 
ing filed.  If  the  court  should  be  in  session 
that  length  of  time.  The  appellee  or  de- 
fendant In  error  nia.v  be  heard  on  a  mo- 
tion to  diamlaa  the  certificate,  or  on  a  mo- 
tion to  file  the  tranacrlpt  of  the  record,  or 
on  a  motion  to  set  aside  the  Judsment 
rendered,  as  in  other  cases  of  rehearing. 

DBFBCTIVB  BRIEF. 

46.  In  all  cases  wherein  the  brief  or 
briefs  are  found  Insufficient,  either  In  a 
proper  presentation  of  tbe  facta  or  pro- 
ceedings In  the  case,  or  lu  the  reference  to 
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the  anthoritles,  so  ns  to  enable  the  court 
to  dpcide  the  case,  the  court  may  set  aside 
the  submission,  and  refer  It  back,  with 
such  orders  fur  postpouement,  filing  of 
briefs,  reference  to  nothnrltles,  hy  one  or 
both  parties,  and  rearKument,  written  or 
oral,  as  may  be  deemed  proper.  It,  bow- 
ever,  one  party  has  fully  compiled  with 
the  rules,  and  bus  Qled  a  satisfactory  brief 
that  will  enable  the  court  to  decide  the 
case,  and  the  otiier  party  la  In  dpfanlt.and 
has  not  Bled  a  satisfactory  brief  In  accord- 
ance with  the  rules,  the  court  may,  in  its 
discretion,  disregard  the  latter  party's 
brief,  as  it  not  filed  in  the  case,  and  act  up- 
on that  alone  which  has  been  properly 
tiled  in  accordance  with  the  rules. 

AOREBMBNTS  OP  COUNSBL. 

46.  AH  agreements  of  parties  or  their 
counsel  relating  either  to  the  merits  or 
conduct  of  the  case  in  the  court  or  In  ref- 
erence to  a  waiver  of  any  of  the  require- 
ments prescribed  by  the  rules,  looking  to 
the  proper  preparation  of  an  appeal  or 
writ  of  error  for  a  submission,  shall  be 
in  writing,  signpd  by  the  parties  or  their 
counsel,  and  tiled  with  the  transcript  or 
be  contained  in  it,  and,  to  the  extent  that 
such  agreement  may  vary  the  regular  or- 
der of  proceeding,  shall  be  subject  to  such 
orders  of  the  court  as  may  be  necessary  to 
secure  a  proper  preparation  for  a  submis- 
sion of  the  case. 

ARGUMENTS  OF  COUNSRL. 

47.  When  the  case  is  properly  prepared 
for  snbmlsHlon,  any  party  who  has  filed 
briefs  In  acfordance  with  the  rules  pre- 
scribed therefor  may,  upon  thecal!  of  the 
case  for  submission,  submit  an  argu-nent 
to  the  court,  either  oral  or  plainly  writ- 
ten or  printed,  which,  If  written  or  print- 
ed, may  be  left  on  file  with  the  transcript, 
copies  of  which  need  not  be  furnished  un- 
less printed. 

48.  The  arguments  must  be  upon  the  dis- 
puted points,  whether  of  law  or  fact,  in 
support  of  the  propositions  relied  on,  on 
one  side,  and  objections  and  counter  prop- 
ositions on  the  otiier.  and  it  muEt  be  coa- 
Oned  to  them,  avoiding  any  reference  or 
comment  upon  i)usltionH  taken  In  the  trial 
court,  or  to  otiier  extraneous  matters  not 
Involved  In  or  pertaining  to  that  which  is 
found  in  the  record. 

49.  In  referring  to  statutes,  that  part 
directly  bearing  upon  or  relevant  to  the 
poxition  should  be  read  at  the  bar,  or 
stated  In  the  written  or  printed  argu- 
ments; and  lu  citing  elementary  books  or 
decisions  of  courts,  the  principle  should 
be  stated,  or  so  much  should  be  read  or 
stated,  as  bears  directly  on,  or  tends  to 
maintain,  the  proposition  for  which  it  is 
cited  in  the  brief. 

50.  After  the  case  has  been  presented  to 
tiie  court  by  such  explanation  as  may  be 
necessary,  each  side  may  be  allowed  an 
hour  In  argument  at  the  bar,  with  twenty 
nilnntes  more  in  conclusion  by  the  appel- 
lant; and,  after  being  so  presented,  if  the 
magnitude  or  Importance  of  the  case  or 
the  difficulty  of  the  question  seems  to  re- 
quire it,  a  longer  time  may  be  allowed. 
Mot  more  than  two  counsel  on  each  side 


will  be  heard,  except  upon  leare  of  the- 
court. 

61.  If  counsel  tor  but  one  party  has  Hied 
briefs,  an  argument  by  him  may  be  al- 
lowed, conformably  to  the  preceding  rules 
as  nearly  as  practicable,  under  the  direc- 
tion of  the  court. 

52.  Counsel  who  argue  a  case  at  the  bar 
will  be  expected  to  be  able  toanswer  ques- 
tions propounded  by  the  members  of  the 
court,  relating  to  the  matters  L-outained 
in  the  record,  and  to  the  laws  or  authori- 
ties cited  in  the  argument. 

53.  Shonid  It  be  apparent,  during  the 
progress  of  the  trial,  or  afterwards,  that 
the  case  has  not  been  properly  prepared, 
as  shown  in  the  transcript,  or  properly 
presented  In  the  brief  or  briefs,  or  that  the 
law  and  authorities  have  not  been  properly 
cited,  which  will  enable  thecourt  to  declue 
the  case.  It  may  decline  to  receive  the  sub- 
mission, or,  if  received,  may  set  It  aside, 
and  make  such  orders  as  may  be  necessary 
to  secure  a  more  satisfactory  submiabioo- 
of  the  case. 

54.  When  a  case  has  been  properly  pre- 
pared for  submission,  and  a  satisfactory 
oral  argument  has  been  made,  the  court 
will  promptly  announce  its  judgment,  if 
practicable,  at  the  next  succeeding  session 
of  the  court,  and,  when  deemed  necessary, 
deliver  a  written  opinion;  if  not  then,  at 
some  time  during  the  term  of  the  court. 

CUSTODT  OF  TRANSCRIPT. 

fi5.  Neither  the  transcript  nor  any  of  the 
papers  in  a  case  shall  be  withdrawn  from 
the  custody  of  the  clerk,  nor  taken  from 
his  office  or  the  court  room,  without  a  re- 
ceipt left  therefor. 

5(i.  Cases,  after  submission,  are  no  long- 
er under  the  control  of  the  attorneys, 
and  the  clerk  will  not  let  the  transcripts 
of  such  cases  go  out  of  his  office,  except 
on  the  order  of  one  of  the  justices  of  the 
court. 

57.  Original  papers  sent  up  with  the 
transcript  by  order  of  the  trial  court  for 
the  inspection  of  the  appellate  court  will  be 
retained  in  the  office,  and  will  not  be  al- 
lowed to  go  out  of  the  custody  of  the 
clerk,  except  by  order  of  one  of  the  jus- 
tices of  the  court,  which  order  must  be 
tiled  wltli  the  papers  of  the  cause. 

68.  The  clerk  shall  furnish  the  parties 
and  counsel  with  an  opportunity,  when 
reasonably  applied  to  for  that  purpose, 
to  Inspect  the  records,  judgments,  papers, 
opinions,  books,  and  dockets  in  his  oUku 
in  which  they  may  be  interested:  but  lie 
shall  not  be  required  to  permit  copies 
thereof  to  be  taken  without  his  consent. 
He  shall,  upon  tender  (»f  rea8ona')le  com- 
pensation, give  certified  copies  itf  the  rec- 
ords of  his  office. 

59.  The  clerk  shall  be  responsible  for  ev- 
ery transcript  or  other  paper  In  a  cause 
that  is  missing  from  his  office,  unless  he 
can  produce  the  receipt  of  an  attorney  lor 
the  same,  or  otherwise  show,  by  Batlsfuc- 
tory  eridence,  that  some  one  took  it  from 
bis  custody  or  from  the  court  room  with- 
out his  consent,  or  that  said  transcript 
had  passed  Into  the  hands  of  one  of  the 
justices  of  thecourt,  and  bad  not  been  re- 
turned to  bis  custody. 
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80.  No  attorney  shall  take,  or  suffer  to 
be  taken,  any  transcript  or  other  paper 
tor  nliich  he  has  receipted  out  ot  the  reach 
of  the  court,  so  that  It  cannot  be  produced 
In  court  or  in  the  clerk's  olDee  when  it  is 
needed. 

61.  The  reporter  shall  have  access  to 
the  minutes  and  Judgments  of  the  court, 
and  shall  have  custody  of  the  transcripts, 
briefs,  and  opinions  so  long  as  may  be 
necessary  to  discharge  bis  duties  as  re- 
porter. 

62.  In  all  cases  in  which  appeals  or  writs 
of  error  are  dismissed,  the  appellant  or 
party  filing  the  transcript,  without  fur- 
ther leave  of  court,  shall  have  the  right  to 
withdraw  the  transcript,  unless  it  con- 
tains original  papers  belonging  to  an  ad- 
verse party,  in  which  event  leave  of  court 
shall  be  had  before  such  original  papers 
are  withdrawn. 


BEHEABINQ  IN  THE  COURTS  OF  CIVIL   AP- 
PEALS. 

63.  Motions  for  rehearing  sliall  be  made 
and  conducted  strictly  In  accordance  with 
the  statnte  which  describes  the  manner 
ot  this  proceeding. 

64.  Where  a  court  of  civil  appeals  ad- 
journs for  the  term  within  less  than  fif- 
teen days  after  the  rendition  of  Judgment, 
the  Issuance  of  the  mandate  Hhait,  unless 
otherwise  ordered,  be  withheld  until  the 
expiration  uf  said  period;  and  if,  within 
that  period,  an  appiiratlon  for  rehearing 
shall  be  presented  to  the  clerk  of  the 
court  at  that  place,  having  indorsed 
thereon  the  order  ot  any  member  of  the 
court  that  it  be  filed,  the  issuance  of  man- 
date siiall  be  further  withheld  to  await 
the  action  ot  the  court  on  said  applica- 
tion. 


Bules  for  the  Court  of  Criminal  Appeals. 


1.  The  clerks  of  the  court  of  criminal  ap- 
peals shall  be  governed  by  the  rules  ap- 
plicable to  the  clerks  ot  the  courts  of  civil 
appeals,  except  where  a  dlHereut  rule  may 
be  prescribed  by  statute. 


2.  The  rules  governing  motions,  argu- 
ments ot  counsel,  and  applications  for  cep- 
tlomrl  to  complete  the  record,  as  pre- 
scribed  for  thecourts  of  civil  appeals,  shall 
apply  to  the  court  of  criminal  appeals. 


Kules  for  the  District  and  Coiuity  Courts. 


PLEADLVOS. 

1.  The  pleadlngB  in  the  district  and 
eounty  courts  shall,  as  prescribed  by 
statnte,  be  by  petition  and  answer. 

2.  Pleadings,  with  the  exception  of  those 
presenting  issues  ot  law,  inust  be  a  state- 
ment of  facts,  in  contradistinction  to  a 
statement  uf  evidence,  of  legal conclu^-lons, 
and  ot  arguments.  Facts  are  adrqutitely 
represented  liy  terms  and  modes  uf  ex- 
pression wrought  nut  by  loug  Judicial  ex- 
perience, perpetuated  in  books  of  forms, 
in  law  and  equity,  which,  though  not  au- 
thoritatively requisite,  may  generall.v  be 
adopted  as  safe  guides  in  pleading.  In 
case  of  a  violation  of  this  rule  to  such  an 
extent  as  to  produce  confusion,  uncer- 
tainty, and  unnecessary  length  In  plead- 
ing, the  court  may  require  the  matter  set 
up  to  be  repleaded,  so  as  to  exclude  the 
superfluous  parts  of  it  from  the  record. 

THE  PETITION. 

8.  The  petition  of  plaintiff  shall  consist 
of  an  original  petition,  and  such  supple- 
mental petitions  as  may  be  necessary  In 
the  course  ot  pleading  by  the  parties  to 
the  suit  to  enable  the  plaintiff  to  state  all 
the  facts  presenting  his  cause  of  action, 
and  such  other  facts  as  may  be  required 


to  rebut  the  facts  that  may  be  set  up  in 
the  original  and  supplemental  answers,  as 
pleaded  by  the  defendant.  The  original 
petition  and  the  supplemental  petitions 
Bhall  be  Indorsed,  so  as  to  show  their  re- 
spective poHltions  in  the  process  of  plead- 
ing, as  "original  petition,"  "plaintiff's 
first  supplemental  petition,"  "plaintiff's 
second  supplemental  petition,"  and  so 
on,  to  be  succasslvcly  numbered,  named, 
and  indorsed. 

OHIGINAL  PETITION. 

4.  The  plaintiff,  in  the  original  petition. 
In  addition  to  the  names  and  residences  of 
the  parties,  and  tlie  relief  sought,  may 
state  ail  ot  his  facts,  so  as  to  present  to- 
gether different  combinations  ot  tacts, 
amounting  to  a  cause  or  causes  of  action, 
as  has  been  the  usual  practice,  or  he  may 
state  the  cause  or  causes  of  action  in  sev- 
eral different  counts,  each  within  itself 
presenting  a  coinbiuatiun  of  facts,  speciti- 
cally  amounting  to  a  single  cause  ot  ac- 
tion, which,  when  so  drawn,  shall  be 
numbered, so  that  an  issue  may  be  formed 
on  each  one  by  the  answer. 

PLAINTIFF'S  SrPPI.EMENTAL  PETITION. 

6.  The  plaintiff's  supplemental  petitions 
may  contain  exceptions,  general  denials. 
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nnd  th«  allegations  ot  new  facta  not  be- 
fore alleged  by  him.  In  reply  to  thom 
wblcb  have  been  alleged  by  the  defendant. 

THE  ANHWKB. 

0.  The  answer  of  defendant  ataall  conslBt 
of  an  original  answer,  and  sncta  supple- 
mental answers  as  may  be  neRessary,  In 
the  course  of  pleading  by  tbe  partien  to 
the  suit,  to  enable  the  defendant  to  state 
all  of  tbe  exceptions  and  facta  presenting 
his  defense,  as  contained  in  bis  original 
answer,  or  his  cross  action,  if  one  be  set 
up  In  the  original  answer,  and  such  other 
facts  as  may  be  required  to  rebut  tbe  facta 
that  may  be  8tnte<l  In  tbe  original  and 
supplemental  petitions  as  pleaded  by  the 
plaintiff.  The  original  answer  and  the 
supplemental  answers  shall  be  indorsed, 
so  as  to  show  their  respective  positions 
In  the  pnicess  ot  pleading,  as  ''original 
answer, '  *'dL4endant'8  first  supplemental 
answer,"  "defendant's  second  supplemen- 
tal answer,"  and  so  on,  to  be  aucceHsively 
numbered,  named,  and  Indorsed. 

OUIGINAL  A.NBWBB. 

7.  Tbe  original  answer  may  consist  of 
pleas  to  tbe  jurisdiction.  In  abatement,  ot 
privilege,  or  any  other  dilatory  pleas;  ot 
exceptions, general  and  special;  of  general 
denial,  and  any  other  facts  in  defense  by 
way  ot  avoidance  or  estoppel,  the  same 
being  pleaded  In  the  due  order  ot  pleading, 
aare((ulred  by  statute;  and  it  may  present 
n  cross  action,  which  to  that  extent  will 
place  defendant  In  tbe  attitude  of  a  plain- 
tiff. FactB  In  avoidance  nnd  estoppel  may 
be  stated  together,  or  in  several  special 
pleas,  each  presenting  a  distinct  defense, 
and  numbered  su  as  to  admit  of  separate 
issues  to  be  formed  on  them. 

8UPPLBMBNTAL  ANSWERS. 

8.  Tbe  defendant's  supplemental-answers 
may  contain  exceptions,  general  denial, 
and  tbe  allegHtions  of  new  facts,  not  be- 
fore allecred  by  liiin,  in  reply  to  that  which 
has  been  alleged  by  the  plaintiff. 

9.  The  original  petition,  first  supplemen- 
tal petition, second  supplemental  petition, 
and  every  other,  shall  each  be  contained 
In  one  Instrument  of  writing,  and  so  with 
the  original  answer  and  eacb  of  tbe  sup- 
plemental answers. 

10.  Each  supplemental  petition  or  an- 
swer, made  by  either  party,  shall  be  a  re- 
sponse to  the  last  preceding  pleading  by  the 
other  party, and  sliall  not  repeat  the  facta 
formerly  pleaded  further  than  Is  necessary 
as  an  introduction  to  that  which  Is  stated 
in  the  pleading  tben  being  drawn  up. 
These  instruments,  to  wit,  the  original  pe- 
tition and  Itsseveral  supplements, and  tbe 
original  answer  and  its  several  supple- 
mentH,  shall  respectively  coustUute  sepa- 
rate and  distinct  parts  of  the  pleadings  of 
each  party;  and  the  position  and  identity, 
by  number  and  name,  with  the  indorse- 
ment of  each  instrument,  shall  be  pre- 
served throughout  the  pleadings  of  either 
party. 

11.  Each  party  who  flies  a  supplement 
of  any  nnmber  (as  first,  second,  third, 
and  BO  on)  shall  give  notice  thereof  by 
asldng  leave  ot  the  court,  and  filing  the 


same  among  the  papers  of  the  cause, 
with  the  appropriate  indorsement  there- 
on, indicating  its  nnmber  and  name. 

AMRNOUBNT. 

12  Ad  amendment  may  be  made  by 
either  party,  upon  leava  ot  the  court  tor 
that  purpose,  or  in  vacation,  as  prescribed 
by  statute,— the  object  of  an  amendment, 
as  contradistinguished  from  a  supplemen- 
tal petition  or  answer,  being  to  add  some- 
thing to,  or  withdraw  soniethlnK  from, 
that  which  has  been  previously  pleaded, 
so  as  to  perfect  that  which  is  or  may  be 
deficient,  or  to  correct  that  which  has 
been  Incorrectly  stated  by  the  party  mak- 
ing the  amendment. 

18.  The  party  amending  shall  point  out 
the  instrument,  with  its  date,  sought  to 
be  amended,  as  "original  petition,"  or 
"  plaintiff's  first  supplemental  petltion,"or 
others  filed  by  the  plaintiff,  or  as  "origi- 
nal answer,"  or  "defendant's  first  supple- 
mental answer,"  or  others  filed  by  the  de- 
fendant, and  amend  such  instrument  by 
preparing  and  filing  a  substitute  therefor, 
entire  and  complete  in  itself,  to  be  styled 
and  indorsed, "  amended  original  petition, " 
or  "amended  first  supplemental  petition," 
or  "amended  original  answer,  "or  "amend- 
ed first  Rupplemental  answer,"  and  so  on, 
accordingly  as  said  Instruments  of  plead- 
ing are  designated  in  rules  8  and  6. 

14.  Unless  the  substituted  Instrument 
shall  be  set  aside  on  exceptions  for  a  de- 
parture in  pleading,  or  on  some  other 
ground,  the  Instrument  for  which  It  issub- 
Btituted  shall  no  longer  be  regarded  as  a 
part  of  the  pleading  In  tbe  record  ot  tbe 
cause,  unless  some  error  of  the  court  in  de- 
ciding upon  the  necessity  ot  the  amend- 
ment, or  otherwise  in  superseding  it,  be 
complained  of,  and  exception  be  taken  to 
the  action  of  tbe  court,  or  unless  it  be  nec- 
essary to  look  to  the  superseded  pleading 
upon  a  question  ot  limitation. 

15.  When  either  party  may  have  occa- 
sion to  plead  new  tacts,  additional  to 
those  formerly  pleaded  by  him,  which  con- 
stitute ac  additional  cause  of  action  or 
defense  permissible  In  tbe  suit,  he  shall 
present  it  as  an  amendment  to  the  origi- 
nal petition  or  original  answer,  (unless  it 
is  in  its  nature  a  response  to  some  plead- 
ing ot  the.  opposite  party,)  by  substitu- 
tion, with  the  proper  number,  name,  and 
Indorsement,  in  the  same  manner  as  other 
amendments. 

16.  When  either  supplement  or  amend- 
ment made  to  pleading  is  of  snch  charac- 
ter, and  is  presented  at  such  time,  as  to 
take  the  opposite  party  by  surprise,  (to 
be  Judged  of  by  thecourt,)ltsball  he  cause 
tor  Imposing  the  cost  ot  tbe  term  upon, 
and  charging  the  continuance  ot  the  cause 
(both  or  eitlier  )  to,  the  party  causing  the 
surprise,  If  tbe  other  party  demand  it, and 
shall  make  a  satisfactory  showing,  or  it 
it  otherwise  be  apparent  that  he  is  not 
ready  for  trial  on  account  ot  said  supple- 
ment or  amendment  being  allowed  to  be 
filed  by  the  court. 

BXCBPTIONS  TO  PLBADINO. 

17.  General  exceptions  shall  point  out 
tbe  particular  instrument  in  tbe   plead- 
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Idks,  to  wit,  the  orlffinai  petition  or  an- 
swer, or  the  renpectlve  Riipplenients  to  ei- 
ther; and  In  pawing  upon  Buch  general 
exception  every  reaMonuble  intendment 
nriuing  upon  the  pleading  excepted  tu 
■ball  be  IndulKed  In  favorof  Its  siitflciency. 

18.  A  special  exception  nball  not  only 
point  out  the  particular  pleadine  excepted 
to,  but  it  Rliull  altio  point  out  intelllKlbly 
ttae  obacnrlty,  InooiislHtency,  duplicity, 
jTenerality,  or  other  inaufficienry  In  the  al- 
leKatiouH  in  the  pleading  objected  to. 
Tlie  ;;eneral  expresRlon  that  it  is  vague, 
uncertain,  and  the  like,  alone,  shall  be  re- 
fcnrded  us  no  more  than  a  general  excep- 
tion. 

EXHIBITS  IN  FI.RAOINO. 

19.  Notes,  accounts,  bonds,  mortgages, 
records,  and  all  other'  written  insiru- 
oiciiis,  constituting,  In  whole  or  in  part, 
the  cause  of  action  sued  on,  or  the  matter 
set  up  in  defense,  may  be  made  a  part  o( 
the  pleadings,  by  copies  thereof,  or  the 
oriftinalM,  being  attached  and  referred  to 
as  such.  In  aid  and  explauation  of  the  al- 
legations in  the  petition  or  answer  made 
to  reference  to  said  instruments,  but  will 
not  thereby  relieve  the  pleader  from  malt- 
ing the  proper  allegations  of  which  said 
exiilblts  may  be  the  evidence,  In  whole  or 
In  part.  No  other  instrument  of  writing, 
such  as  a  dee'l,  will,  document,  record  of 
court,  or  agreement,  which  is  not  sued  on 
as  a  cause  of  action  by  plaintiff,  or  set  up 
as  matter  relied  on  In  defense  by  defend- 
ant, liut  Is  designed  to  be  used  only  as  evl- 
rleace  of  some  fact  that  is  alleged,  shall 
Itemadean  exhibit  in  thi*  pleading:  and 
when  It  shall  be  so  attempted,  by  attach- 
ing such  Instrument  and  referring  to  It  as 
such,  the  court  will,  of  its  own  motion,  or 
at  the  instance  of  a  party,  cause  the  In- 
strument to  be  detached  from  the  plead- 
ing, and  adjudge  it  to  constitute  no  part 
thereof,  by  an  order  of  court  entered  of 
record,  at  the  cost  of  the  party  violating 
this  rule,  so  as  to  prevent  the  pleadings 
from  being  incumbered  with  that  which  is 
or  may  be  only  evidence  in  the  case. 

20.  The  office  of  a  general  denial  by  de- 
fendant is  to  throw  the  burden  of  proof, 
as  to  the  allegation  denied,  on  the  plain- 
tiff. The  defendant  cannot  be  permitted 
under  this  plea  to  Introduce  special  mat- 
ters In  avoidance  or  estoppel,  in  evidence 
for  his  defense;  and  the  same  rule  prevails 
when  it  is  filed  by  plaintiff  to  facts  In  the 
cross  action  or  answer  of  defendant. 

MOTIONS. 

21.  The  clerk  shall  keep  a  motion  docket 
iu  which  all  motions,  when  tiled,  shall  be 
placed,  with  the  names  of  the  parties  and 
counsel,  with  the  date  of  filing,  and  its 
number,  and  the  nnmberot  tbecase,  which 
filing  shall  be  considered  notice  of  said  mo- 
tion before  the  contlDuauueorflnaldlsposi. 
tlon  of  the  case  for  the  term,  except  where 
It  is  otherwise  provided  for  by  statute. 

22.  The  court  will  set  apart  a  particular 
day  each  week  of  the  term  when  the  mo- 
tions previously  made,  in  which  proper 
notice  has  been  given,  shall  be  determined. 
If  urged,  unless  for  good  cause  they  are 
postponed  to  a  day  during  the  term,  or 
continued  by  consent  to  the  next  term. 


28.  When  notice  shall  be  given  of  objec- 
tlons  to  the  form  or  manner  uf  takingand 
returning  depositions,  either  party  may 
require  It  to  be  put  on  the  motion  docket, 
and  tried  as  other  motions:  provided,  if 
not  tried  sooner,  it  shall  be  decided  be- 
fore either  party  shall  be  required  to  an- 
nounce readiness  for  trial  on  the  facts. 

DII.AT«)RY  PLEAS,  MOTIONS,  AND  KXCKI*- 
TIONS.  WHICH  ItO  NOT  OO  TO  TUK  MKKITH- 
OF  THK  CAUSE. 

24.  All  dilatory  pleas,  and  all  motions 
and  exceptions  relating  to  a  suit  pending, 
which  du  not  so  to  the  merits  of  the  case, 
shall  be  tried  at  the  first  term  to  wliicli 
the  attention  of  the  court  shall  be  called 
to  the  same,  unless  passed  by  agreement 
of  parties  with  the  consent  of  the  court: 
andallsuch  pleasand  motions  shall  be  first 
railed  ami  disposed  of  before  the  main  Is- 
sue on  the  merits  is  tried. 

MOTIONS  AND  EXCEPTIONS  TO  MBKITB. 

25.  All  motions  which  go  to  the  merits  of 
the  case,  and  all  exceptions,  general  and 
■pecial,  which  relate  to  the  substance  or 
to  the  form  of  the  pleadings,  shall  be  de- 
cided at  the  first  term  of  the  court,  when 
tiiu  case  is  called  in  the  regular  order  f  jr 
trial  on  the  docket,  if  reached,  whether 
there  be  an  annonncement  on  the  facts  or 
not,  unless  passed  by  agreement  of  parties 
with  the  consent  of  the  court. 

CALL  FOR  TRIAL. 

29.  When  the  case  is  called  for  trial,  the 
exceptions.  If  any  remain  undisposed  of, 
shall  be  presented  for  determination,  and 
shall  then  be  decided  before  proceeding  to 
the  trial  of  the  case  on  the  facts,  and  if 
not  presented  they  shall  be  adjudged  by 
the  court  to  have  been  waived,  and  shall 
be  so  entered  on  the  minutes  of  the  court, 
the  cost  of  filing  to  be  taxed  against  the 
party  filing  them:  and  they  shall  consti- 
tute no  part  of  the  final  recoVd,  unless 
some  question  be  raised  upon  the  action 
of  the  court  in  reference  to  them,  and  they 
are  presented  In  a  bill  of  exceptions. 

27.  When  the  exceptions  have  been  pre- 
sented and  decided,  leave  may  be  granted 
to  either  or  both  parties  to  file  an  amend- 
ment in  one  Instrument  of  writing  sepa- 
rate from  those  whlcli  had  been  previous- 
ly filed  by  each,  which  shall  close  the  plead- 
ings In  the  case  to  be  then  determined  by 
the  court,  so  as  to  decide  all  the  questltms 
of  sufficiency  arising  upon  them.  In  mak- 
ing this  amendment,  the  party  shall  refer 
distinctly  to  such  Instrument  as  he  desires 
to  amend  by  name  and  number,  aTs  in  the 
other  amendments,  without  repleading 
the  whole  of  it,  but  shall  succinctly  state 
such  additional  facts  to  be  added  thereto 
as  he  may  desire,  and  this  amendment 
shall  be  styled  and  indorsed,  "plaiutiff's" 
or  "defendant's  trial  amendment:"  but  if 
the  case  should  not  be  then  tried,  the 
party  or  parties  shall  replead,  as  in  other 
cases  of  amendment. 

28.  When  the  questions  of  law,  if  any, 
have  been  determined  by  the  court,  the 
Judge  may,  before  proceeding  to  trial,  by 
the  aid  of  the  counsel,  have  the  pleadings 
that  have  been  held  sufficient,  or  have  not 
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been  excepted  to.  read  over,  if  deemed  neo- 
eitBar7,and  may  makes  brief  memorandam 
ot  the  tacts  stated  or  iBsaeii  presented  In 
the  pleadings,  and  may  read  them  out  be- 
fore tlie  trial  commences,  so  as  to  inform 
the  parties  of  the  view  which  iseuterlalned 
by  the  Judsre  of  the  matters  of  fact  in  issue 
as  presented  by  their  pleadings. 

29.  The  court,  when  deemed  necessary  in 
any  case,  may  order  a  repleader  un  the 
part  of  one  or  both  ot  the  parties, in  order 
to  make  their  pleadings  Hubstantlally  con- 
form to  the  rules. 

80.  These  rules  of  pleading  shall  apply 
equally,  so  far  as  It  may  be  practicable 
to  apply  them,  to  Interveners  and  to  par- 
ties, when  more  than  one,  who  may  plead 
separately. 

TRIAL  OF  THE  CASE. 

31.  The  plaintiff  shall  have  the  right  to 
open  and  conclude,  both  in  adducing  his 
evidence  and  In  the  argument,  unless  the 
burden  of  proof  on  the  whole  cnHe  under 
the  pleadings  rests  upon  the  defendant,  or 
unleHS  the  defendant,  or  all  of  the  defend- 
ants. If  there  should  be  more  than  one, 
shall,  after  the  Issues  of  fact  are  settled, 
and  before  the  trial  conimenrns,  admit 
that  the  plalntlB  baa  a  good  cause  of  ac- 
tion as  set  forth  In  the  petition,  except  so 
far  as  it  may  be  defeated,  in  whole  or  In 
part,  by  the  facts  of  the  answer  constltut* 
ing  a  good  defense,  which  may  be  estab- 
lished on  the  trial;  which  admission  shall 
be  entered  of  record,  when  the  defendant, 
or  the  defendants,  If  more  than  one,  shall 
have  the  right  to  open  and  conclude  In 
adducing  the  evidence,  and  in  the  argu- 
ment uf  the  cause. 

32.  The  court  shall  not  be  required  to 
alliiw  a  case  to  go  to  trial  on  the  facts, 
when  the  pleadings  are  obviously  so  defect- 
ive that  a  material  Issue  has  not  been 
formed;  and  In  such  case  the  court  shall 
call  the  attention  of  the  parties  to  such 
immaterial  ot*  defective  issue,  so  that  the 
time  of  the  court  may  not  be  wasted. 

33.  A  party  who  abandons  any  part  of 
his  cause  of  action  or  defense,  ascontalned 
in  the  pleadings,  may  have  that  fact  en- 
tered of  record,  so  as  to  show  that  the 
matters  therein  were  not  tried,  and  he 
«h9ll  be  taxed  with  the  cost  Incurred  upon 
such  pleading  so  abandoned.  He  shall 
also  be  taxed  with  the  cost  Incurred  upon 
pleading,  in  support  of  which  no  evidence 
was  offered,  to  be  determined  by  the  court 
on  motlou  at  the  term  of  the  trial,  and 
not  afterwards. 

■  COUNSEL  A.N'D  AROUMBNTB. 

84.  Counsel  tor  plaintiff,  or  for  defend- 
ant, when  ha  holds  the  affirmative  of  the 
issoe,  shall  have  the  right  to  open  and 
conclude:  but  if  be  waives  the  right  ot 
opening  the  argument  he  shall  not  have 
the  right  to  conclude.  This  rule  will  ap- 
ply to  motions,  exceptions  to  evidence, 
and  ail  other  matters  presented  to  the 
«ourt,  except  in  rnles  to  show  cause,  In 
which  the  party  called  on  shall  begin  and 
end  bis  cause. 

35.  An  application  for  first  continuance 
shall  not  be  argned. 

36.  Id  all  arguments,  and  especially  in 


arguments  on  the  trial  ot  the  ease,  the 
counsel  opening  shall  present  his  whole 
case  as  ho  relies  on  It,  both  of  law  and 
tacts,  and  shall  be  heard  in  tne  conclud- 
ing argument  only  iu  reply  to  the  counsel 
on  the  other  side. 

37.  Counsel  for  an  intervener  shall  oc- 
cupy the  position  In  the  argument  as- 
signed by  the  court  according  to  the  na- 
tui>o  of  the  claim. 

38.  Arguments  on  questions  of  law  shall 
be  addressed  to  the  court,  and  counsel 
should  state  the  subatance  of  the  authori- 
ties referred  to  without  reading  more 
from  boolis  than  may  be  necessary  to  veri- 
fy  the  statement.  On  a  question  on  mo- 
tions,  exceptions  to  the  evidence,  and  oth- 
er Itirldental  matters,  the  counsel  will  he 
allowed  only  snob  argument  as  may  be 
necessary  to  present  clearly  the  question 
raised,  and  refer  to  authorities  on  it,  un- 
less further  discussion  is  invited  by  the 
court. 

8S).  Arguments  on  the  facts  should  be 
addressed  to  the  Jury,  when  one  Is  Im- 
paneled in  a  case  that  is  being  tried,  un- 
der the  supervision  ot  the  court.  Counsel 
shall  be  required  to  confine  the  argument 
strictly  to  the  evidence,  and  to  the  argu- 
ments of  opposing  counsel.  Mere  person- 
al criticism  by  counsel  upon  each  other 
shall  be  avoided,  and  when  indulged  in 
shall  be  promptly  corrected  as  a  contempt 
of  conrt. 

40.  Side-bar  remarlcs,  and  remarks  by 
counsel  of  one  side,  not  addressed  to  the 
court,  while  the  counsel  on  the  other  side 
is  examining  a  witness,  or  arguing  any 
question  to  the  court,  or  addressiug  the 
jury,  will  be  rigidly  repressed  by  the 
court. 

41.  The  court  will  not  be  required  to 
wait  for  objections  to  be  made  when  the 
rules  as  to  arguments  are  violated,  but, 
should  they  not  be  noticed  and  corrected  by 
the  court,  opposing  counsel  may  ask  leave 
of  the  court  to  rise  and  present  his  point 
of  objection;  but  the  court  shall  protect 
counsel  from  any  unnecessary  Interrup- 
tion made  on  frivolous  and  unimportant 
grounds. 

42.  It  shall  be  the  duty  of  every  counsel 
to  address  the  court  from  bis  place  at  the 
bar,  and  in  addressing  the  court  to  rise  to 
his  feet;  and  while  engaged  in  the  trial  of 
a  case  besball  remain  at  his  place  In  the 
bar. 

43.  But  one  counsel  on  each  side  shall 
examine  and  cruRs-examlne  the  same  wit- 
ness, except  on  leave  granted. 

44.  No  more  than  two  coun.%1  on  each 
side  shall  be  heard  on  any  question  or  on 
the  trial,  except  In  important  cases,  and 
upon  special  leave  of  the  court. 

45.  The  attorney  Srst  employed  shall  be 
considered  the  leading  counsel  In  the  case, 
and.  If  present,  shall  have  control  In  the 
management  ot  the  cause,  unlCHs  a  change 
is  made  by  the  party  himself,  to  be  entered 
of  record. 

46.  An  attorney  of  record  is  one  who  has 
appeared  In  the  caRe,  as  evidenced  by  his 
name  subscribed  to  the  pleadings,  or  to 
some  agreement  of  the  parties  filed  in  the 
case;  and  he  shall  be  considered  to  have 
continued  as  such  attorney  to  the  end  of 
the  suit  In  the  trial  court,  unless  there  to 
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«omethlnK  appearing  to  the  contrary  In 
tbe  record. 

47.  No  agreement  between  attorneyH  or 
parties  toncbing  any  suit  pending  will  be 
«nforced,  onlesa  It  be  in  writing,  signed 
and  filed  witb  tbe  papers  &<)  part  of  the 
record,  or  oniesR  it  be  made  in  open  conrt 
-and  entered  ot  record. 

43.  Cnansp]  of  tbe  party  (or  whom  a 
Jadgment  is  to  be  rendered  shall  prepare 
the  form  ot  tbe  Judgment  to  be  entered, 
and  submit  it  to  the  court. 

49.  Absence  of  counsel  will  be  no  good 
■cause  for  continuance  or  postponement  of 

the  cause  when  called  for  trial,  except  to 
be  allowed  in  the  discretion  of  tbe  court, 
upon  cause  shown  or  upon  matters  with- 
in tbe  knowledge  or  information  of  tbe 
jndge,  to  be  stated  on  the  record. 

50.  No  attorney  or  other  officer  of  tbe 
court  sbnll  be  surety  in  any  cause  pending 
in  the  court^xuept  under  special  leave  of 
-court. 

51.  Any  attorney  who  shall  bring  a  fic- 
titious suit  as  an  experiment  to  get  an 
opinion  of  the  court,  or  who  shall  Hie  any 
flctltions  pleading  in  a  cause  for  such  a 
purpose,  or  shall  maice  statements  in 
pleading  presenting  a  state  of  case  which 
be  knows  to  be  groundless  and  false,  for 
the  purpose  of  secnrfng  a  delay  of  tbe 
trial  of  tbe  cause,  shall  be  held  guilty  of  a 
contempt;  and  the  court,  of  its  own  mo- 
tion, or  at  the  Instance  of  any  party,  will 
direct  an  Inquiry  to  ascertain  the  fact. 

!)2.  After  the  uourt  has  pronounced  Its 
opinion  upon  a  question  made,  no  further 
argument  will  be  beard;  but  if  counsel 
think  the  court  has  fallen  into  error  as  to 
law  or  fact  they  may  submit  a  statement 
in  writing,  wbicb  the  court  will  receive  and 
consider. 

BILLS  OF  EXCEPTION. 

53.  There  shall  be  no  bills  of  exceptions 
taken  to  the  judgments  of  the  court  ren- 
dered upon  those  matters  which,  at  com- 
mon law,  constitute  the  record  proper  in 
tbe  case,  as  the  citation,  petition,  answer, 
and  their  supplements  and  amendments, 
and  motions  for  new  trial,  or  in  arrest  of 
judgment,  and  final  judgment. 

54.  The  charges  of  the  court  that  are 
given,  and  those  asked  that  are  refused, 
when  signed  by  tbe  judge  and  filed  by  tbe 
clerk,  being  made  thereby  a  part  of  the 
record  by  statute,  should  not,  in  civil 
causes,  be  made  a  part  of  tbe  bill  ot  excep- 
tions. 

55.  Tbe  rulings  of  the  court  upon  appli- 
cations tor  continuance,  and  for  change  of 
venue,  and  other  incidental  motions,  and 
upon  the  admission  or  rejection  of  evi- 
dence, and  upon  other  proceedings  in  tbe 
case  not  embraced  in  the  two  preceding 
rules,  when  sought  to  be  complained  of  as 
erroneous,  must  be  presented  in  a  bill  of 
exceptions,  signed  by  tbe  judge  and  filed 
by  the  clerk,  or  otherwise  made  aucording 
to  the  statute,  and  they  will  thereby  be- 
come a  part  of  the  record  of  the  cause, 
and  not  otherwise. 

56.  Kxreptions  to  evidence,  admitted 
over  objections  made  to  it  on  tbe  trial, 
may  beembraced  in  theHtatement  ot  facts, 
in  connection  with  tbe  evidence  objected 
to,  provided  tbe  statement  of  facts  be  pre- 


sented to  tbe  jodge  within  the  time  al- 
lowed for  presenting  bills  of  exceptions, 
and  be  flled  In  term  time. 

57.  Exceptions  to  tbe  admlasion  ot  evi- 
dence on  the  trial,  where  no  reason  is  as- 
signed lor  objecting  to  It.  shall  not  be  sus- 
tained where  tbe  evidence  is  obviously 
competent  and  admissible  as  tending  to 
prove  any  of  the  facts  put  in  Issue  in  the 
pleadings;  and  In  all  cases  tbe  court, 
when  deemed  necessary,  may  call  npnn 
the  party  offering  the  evidence  to  explain 
the  object  of  its  admission,  and  also  upon 
tbe  party  excepting  tbe  reason  of  his  ob- 
jections; wbich,  when  done  in  either  or 
both  cases,  may  form  a  part  of  the  bill  ot 
exceptions. 

.58.  Exceptions  to  tbe  admission  of  evi- 
dence, where  the  ground  ot  objection  is  as- 
signed, shall  be  considered  in  reference  to 
tbe  objection  made  to  it,  and  the  objection 
shall  be  stated  In  the  bill  of  exceptions 
taken  to  its  admission  or  exclusion. 

59.  Bills  of  exception  must  state  enough 
of.the  evidence  or  facts  proved  In  the  cbho 
to  innke  intelligible  the  ruling  of  tbe  conrt 
esceptpd  to  in  reference  to  the  Issue  made 
by  the  plnadlnKS. 

60.  When  exceptions  are  made-  to  the  ad- 
mission or  exclusion  of  the  evidence  on  the 
trial  before  the  court  or  before  the  jury, 
the  exceptions  will  be  then  decided,  after 
sucb  argument  as  the  court  may  allow, 
and  a  memorandum  ot  the  point  ruled  on 
will  then  be  made  by  the  judge,  if  the  hills 
of  exception  are  not  then  prepared  and 
signed,  which  ordinarily  should  be  done. 

CBAROB  OF  THB  COUBT. 

61.  When  the  pleading  of  either  or  both 
parties  contains  several  combinations  ot 
facts,  either  togetJier  or  in  Hpvpral  counts 
or  pleas, each  of  which  cousrltutes  a  cause 
of  action  or  ground  ot  defense,  and  <s  suf- 
ficiently supported  by  the  evidence  to  re- 
quire a  charge,  and  upon  which  an  Issue 
has  been  formed,  tbe  charge  should  be  so 
framed  as  to  present  to  the  Jury  and  re- 
quire a  finding  by  tbera  upon  the  Issue 
made,  upon  each  of  said  combinations  ot 
facts  so  contained  In  tbe  pleadings  which 
may  be  necessary  to  a  decision  of  tbe  case. 

62.  Whenatullchargonpon  theissues  has 
l>een  made,  so  far  as  the  evidence  adduced 
tending  to  eHtablisb  them  may  require,  the 
court  should  not  encourage  the  asking  of 
additional  charges  covering  the  same 
ground  substantially;  and  charges  asked 
and  not  given  should  not  be  read  in  tbe 
hearing  of  the  jury,  or  taken  by  the  jury 
in  their  retirement. 

JUDOMKNT. 

68.  The  entry  ot  the  judgment  should 
carefully  recite  the  finding  of  the  jury,  or 
tbe  several  findings,  if  more  than  one,  up- 
on which  the  judgment  of  the  court  is 
buFHd. 

64.  The  entry  ot  the  judgment  ebali  con- 
tain the  full  names  ot  tbe  parties,  as  stat- 
ed in  the  pleadings,  for  and  against  whom 
the  Judgment  Is  rendered. 

65.  Judgments  rendered  upon  questions 
raised  upon  citations,  pleadings,  and  all 
other  proceedings,  constituting  the  record 
proper  as  known  at  common  law,  must 
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be  entered  at  tbedate  ol  each  ternn  when 
prouounced. 

66.  A  caase  that  has  been  aubrcltted  tor 
trial  to  theJadKeon  the  law  and  facta  aball 
be  deternjined  and  JndKinent  rendered 
tbereliidarinKtheterm  at  which  ithuabeen 
Bubmitted,  and  at  leant  ivro  days  before 
The  end  of  the  term,  If  It  has  been  trifiil  and 
aabinltted  one  day  befure  that  time,  un- 
lt>8H  It  iB  continued  after  each  aobinlaaion 
for  trial  by  the  cunaent  ol  the  partlea 
placed  oo  the  record,  and  In  auch  event  a 
Btatenient  of  facta  and  bllla  of  exception 
ahall  be  prepared  and  tiled  npon  a  request 
In  writing  by  either  party. 

MOTIONS  FOR    NGW    TRIAL    AND    IN    ABRK8T 
OF  JUDOMBNT. 

67.  Each  Kronnd  ot  a  motion  tor  a  new 
trial  or  In  arrest  ot  Judgment  ahall  briefly 
refer  to  that  part  of  the  rulluK  of  the 
court, charge  Kl^'en  to  the  jury, or  charge 
refused,  adinisHlon  or  rejection  ot  evi- 
dence, or  other  proceedlngH  which  are  de- 
signed to  be  complained  of, In  such  way  as 
that  the  point  of  objection  can  be  clearly 
Identlrted  and  understood  by  the  court. 

68.  Grounds  of  objections  couched  In  gen- 
eral terms— as  that  the  court  erred  In  its 
charge,  and  In  sustaining  or  overruiingex- 
cepiinos  to  the  pleadings,  and  In  exclud- 
ing or  admitting  evidence,  the  verdict  ot 
the  jury  Is  contruryto  the  evidence,  the 
verdict  ot  the  jury  Is  contrary  to  law,  and 
the  like— shall  not  be  considered  by  the 
court. 

69.  When  the  caae  is  determined  by  the 
judge  without  a  jury,  counsul.  In  making 
it  motion  for  new  trial,  shall  specify  suc- 
cinctly the  supposed  errors  of  law  or  fact, 
or  both.  Into  which  the  judge  has  fallen. 
as  far  as  may  be  practicable  to  do  so. 

70.  In  motlona  for  continuance,  tor  the 
change  ot  renne,  and  other  preliminary 
motions  made  and  flled  In  the  progress  ot 
the  cause,  the  rulings  of  the  court  thereon 
shall  be  considered  as  acqulcRcedin,  unless 
prsHented  in  a  hill  of  exceptions;  and  the 
rulings  thereon  shall  be  made  a  ground  ot 
objection  in  motions  for  new  trial  or  in 
arrest  of  judgment  If  they  are  desired  to  be 
relied  on  as  grounds  of  error. 

71.  Motions  for  new  trial  and  in  arrest 
ot  judgment  shall  be  determined  on  mo- 
tion day  oteach  week  ot  the  term,  unless 
postponed  to  the  next  motion  day,  or,  for 
good  cause  shown,  to  a  subsequent  day 
and  not  later  than  two  entire  days  before 
the  adjournment  of  the  court,  at  which 
time  all  such  motions  previously  filed  shall 
lie  determined. 

TBR  STATRMRNT  OF  FACTS. 

72.  Where  the  evidence  adduced  upon  the 
trial  of  the  cauAe  Is  sufficient  to  establish 
a  fact  or  facts  alleged  by  either  party,  the 
tentiniony  ot  witnesses,  and  tiie  deeds, 
wills,  records,  or  other  written  instru- 
ments admitted  as  evidence  relating  there- 
to, should  not  be  stated  or  copied  in  de- 
tail into  a  statement  ot  facts,  but  the 
fnctH  thus  established  should  be  stated  as 
fhcts  proved  in  the  case:  provided,  an  in- 
strument, such  as  a  note,  or  other  con- 
tract, mortgage,  or  deed  of  trust  that  con- 
stitutes the  cause  of  action,  on  which  the 
petition,  or  anawer,  or  cross  bill,  or  In- 


tervention la  founded,  may  be  copied  once 
in  the  statement  of  tacts. 

73.  When  there  la  any  reasonable  doubt 
ot  the  sufficiency  of  the  evidence  to  con- 
stitute proiH  of  any  one  tact  under  the 
preceding  rule,  there  may  then  be  inserted 
such  of  the  testimony  of  the  witnesses  and 
written  Instruments,  or  parts  thereof,  as 
relate  to  such  facts. 

74.  When  it  becomes  necessary  to  insert 
in  a  statement  of  tacts  any  instrument  in 
writInK,  the  same  shall  be  copied  Into 
the  statement  of  facts  before  it  is  signed 
by  the  Judge,  and  instruments  therein  only 
referred  to'and  directed  to  be  copied  shall 
not  be  deemed  a  part  of  the  record. 

75.  Where  there  la  no  dispute  about,  or 
question  made  upon,  the  validity  or  cor- 
rectness in  the  form  of  a  deed,  or  its  rec- 
ord, a  will,  or  its  probate,  record  ot  a 
court,  or  any  written  instrument  adduced 
in  evidence.  It  should  be  d^cribed,  (and 
not  copied,)  or  its  legal  effect  as  evidence 
stated,  as  a  fact  establlslied. 

76.  When  questions  are  raised  on  such 
instruments  as  are  mentioned  In  the  pre- 
ceding rules,  only  so  much  or  such  parts 
of  them  Bbail  be  copied  into  the  statement 
of  tacts  as  may  be  necessary  to  present  the 
question,  and  the  balance  of  them  shall 
only  be  deecribud,  or  presented,  as  pre- 
scribed in  the  preceding  rule. 

77.  Thecommissiona,  notices,  and  Inter- 
rogatories in  depositions,  adduced  in  evi- 
dence, shall  In  no  case  be  inserted  or  cop- 
ied into  a  statement  of  facts,  but  the  evi- 
dence thus  taken  and  admitted  shall  ap- 
pear in  the  statement  of  facts  In  the  same 
manner  as  though  the  witness  had  been  on 
the  stand  in  giving  his  evidence,  and  not 
otherwise.  In  form  or  substance. 

78.  Neither  the  notes  of  a  stenographer 
taken  npon  the  trial,  nor  a  copy  thereof 
made  at  length,  shall  be  filed  as  a  state- 
ment ot  facts;  but  the  statement  made 
therefrom  shall  be  condensed  throughout 
in  accordance  with  the  spirit  of  the  tore- 
going  rules  upon  this  subject. 

CLERKS. 

79.  The  clerks  ot  the  district  and  county 
courts  shall  keep  a  court  docket  in  a  well- 
hound  book,  ruled  into  columns,  in  which 
they  shall  enter:  In  the  ilrat  column, 
number  of  case  and  name  of  attorneys; 
secoocf,  names  of  the  parties;  fA/iyy,  na- 
ture of  the  action;  fourth,  the  pleas;  Oftb, 
rulings  ot  former  terms;  sixth,  the  mo- 
tions and  rulings  of  the  present  term. 

80.  The  cases  shall  be  placed  on  the 
docket  as  they  are  tiled. 

81.  The  clerk  shall,  at  each  term,  make 
out  two  copies  ot  this  docket,  one  for  the 
use  ot  the  court,  and  one  for  the  use  of  the 
bar. 

82.  In  preparing  the  court  docket^  it 
shall  be  the  duty  of  the  clerk  to  designate 
the  suits  by  regular  consecutive  numbers, 
called  "Hie  numbers,"  and  he  shall  mark 
on  each  paper  In  every  case  the  file  num- 
ber of  the  cause. 

8.3.  In  every  case  appealed  to  a  court  ot 
civil  appeals  the  clerk  shall,  in  making  up 
the  ducket  at  each  succeeding  term,  keep 
the  said  cause  in  its  proper  place  on  the 
docket  fur  disposition  after  being  decided  ; 
and  at  the  next  term  after  issuing  a  writ 
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ot  error  the  clerk  tihall  replace  the  cease  on 
the  docket,  with  Its  orlKlnal  file  namber. 

M.  In  luakloK  a  complete  record,  as  pre- 
Bcribfd  by  statute,  all  the  proceedlnsH  in 
the  ease  shall  be  entered  In  the  order  ot 
time  In  whlnh  they  occur:  provided, 
amended  pleadinuR  shall  take  the  place  of 
those  lor  which  they  are  substituted,  and 
the  pleadiriK  thus  superseded,  (except  such 
as  are  specified  in  rule  14,)  and  those  that 
are  abandoned,  as  shown  by  an  order 
or  Judgment  of  the  court,  shall  be  left  out 
of  the  record. 

TRANSCRIPT  ON  APPRAL  OR  WRIT  OF  RRROB. 

85.  In  making  a  transcript,  the  proceed- 
ings shall  be  entered  In  the  order  of  time 
in  which  they  occurred,  as  prescribed  in 
the  preceding;  rule,  nnless,  with  the  ap- 
proval of  the  JudKe,  counsel  on  each  side 
shall  agree  in  writing,  to  be  Itself  filed  and 
copied  In  tM  transcript,  directing  the 
clerk  which  ot  the  papers  may  be  left  out 
as  t>elng  useless  In  the  decision  of  the  case: 
provided,  suhpcenas  shall  nut  be  inserted, 
Dor  shall  the  citations,  In  cases  where  the 
defendant  or  defendants  have  filed  an- 
swers, nnlees  some  question  Is  made  upon 
them  which  will  requlrethem  to  be  copied. 

86.  All  bills  ot  exceptions  and  state- 
ments ot  facts  shall  be  literally  tran- 
scribed; and  the  clerks  are  hereby  prohib- 
ited from  copying  as  parts  of  the  same 
any  iDBtrnment  in  writing,  or  document 
not  originally  inserted  therein,  but  merely 
referred  to  and  directed  to  be  copied  from 
some  other  paper  in  the  case. 

87.  In  copying  the  proceedings  inserted 
Id  the  transcript,  there  shall  be  a  space 
left  between  them,  so  that  each  one  can 
readily  be  dlstlngnished. 

88.  On  the  lelt-nand  margin  of  the  page 
oteacb  proceeding  the  clerk  shall  note  its 
name,  and  the  date  of  Its  occurring  or  be- 
iBK  filed.  This  may  be  dispensed  with  In 
printed  transcripts;  bat  In  all  cases  the 
clerk  Bball  copy,  in  connection  with  each 
paper  flied.-the  file  mark  subscribed  or  in- 
dorsed tbereon. 

89.  The  pages  shall  be  nnmbered  at  the 
bottom,  on  the  left  band  of  each  page. 

90.  The  transcript  may  be  either  written 
or  printed.  If  written,  it  shall  be  on  good 
white  paper,  with  black  Ink,  in  a  plain 
round  hand,  not  confused  by  running 
words  together  or  by  flourishes,  and  with 
■ofliclent  space  between  the  lines  to  be 
easily  read,  and  on  one  side  only  of  each 
sheet  of  paper,  with  no  sheets  cut  or  muti- 
lated, and  the  sheets  shall  be  entim  and 
filled  with  writing,  so  as  to  leave  no 
blanks  larger  than  the  ordinary  spaces  left 
between  the  different  proceedings  to  dis- 
tinctly separate  them ;  and  all  the  sheets 
opon  wbicb  It  la  written  shall  be  fastened 
toaether  at  the  upper  end  with  tape,  rib- 
bon, or  something  ot  the  kind,  and  sealed 
over  the  tie  with  the  seal  ot  the  court. 
When  the  transcript  Is  printed  it  must  be 
on  botb  sides  ot  the  paper.  In  not  less  than 
small  pica  type,  bound  and  paged  lu  pam- 
phlet form,  of  octavo  sise,  and  fastened  at 
tbe  back  with  the  tie  and  seal  uf  thecourt; 
but  In  other  respects  shall  conturm  to  the 
roles  laid  down  for  written  transcripts. 

91.  Tbe  caption  of  the  transcript  shall  be 
hn  tbe  following  form,  to  wit: 

80B.W.— » 


"The  State  of  Texas, 

"County  ot . 

"At  a  term  of  the  district  [or  county] 

court,  begun  and  holden  at ,  within, 

and  lor  the  county  ot ,  before  the 

Hon. ,  and  ending  on  the day 

ot ,  A.  I). ,  tbe  following  case 

came  on  tor  trial,  to  wit: 

"A.  B.,  Pla'ntlH, 

V. 

"CD.,  Defendant." 

92.  There  shall  be  an  index  on  the  first 
pages  preceding  the  caption,  giving  the 
name  and  page  of  each  proceeding,  includ- 
ing the  name  and  page  ot  each  Instrunienk 
in  writing  and  agreement,  and  the  testi- 
mony ot  each  witness  In  the  statement  of 
tacts,  as  it  appears  In  the  trnnscrlpt.  The 
index  shall  not  be  alphahetlcal,  hut  shall 
conform  to  the  order  In  which  tbe  proceed- 
ings appear  as  transcribed. 

9:1.  The  transcript  shall  contain  a  bill  of 
costs,  regularly  made  out  and  copied. 

94.  It  shall  conclude  with  a  certificate, 
under  the  seal  of  the  court,  that  it  con- 
tains a  true  copy  of  all  the  proceedings  in 
the  cause,  and  shall  be  dated  and  signed 
officially  by  tbe  clerk. 

95.  Tbe  clerk,  having  made  a  transcript, 
upon  the  application  of  either  party  or  his 
counsel,  as  prescribed  In  case  ot  appeal, 
and  In  case  of  writ  ot  error,  as  directed  by 
law,  shall  deliver  it  to  such  party  or  his 
counsel,  when  so  made  out,  on  demand. 

96.  The  notice  of  appeal  and  giving  a 
bond  on  an  appeal,  and  the  filing  ot  a  pe- 
tition and  bond  tor  writ  of  error,  and  the 
service  of  citations,  will  be  regarded  as  an 
application  to  tbe  clerk  to  prepare  at  once 
a  transcript  ot  the  record  for  the  appel- 
lant or  plaintiff  in  error,  without  further 
application. 

97.  The  appellee,  or  defendant  In  error» 
or  his  counsel,  to  be  entitled  to  a  trans- 
cript ot  the  record, shall  specially  make  an 
application  to  the  clerk  to  make  it  out  for 
hira. 

98.  Tbe  clerk,  having  prepared  a  tran* 
script,  shall  Indorse  upon  it  as  follows: 

"J.  K.,  Appellant,  or  Plaintiff  In  Error, 

V. 

"M.  M.,  Appellee,  or  Defendant  In  Error> 
"  From county. "        * 

—And  on  delivery  of  it  to  the  party,  or  to 
bis  counsel,  who  bad  applied  tor  it,  he 
shall  in  all  cases  Indorse  upon  it,  before  it 
finally  leaves  his  hands,  as  follows,  to  wit : 

"Applied  tor  by  P.  S.  on  the day 

of ,  A.  D.  — — ,  and  delivered  to  P. 

S.  on  the day  of ,A.  D.  — — ;" 

and  shall  sign  bis  name  offlcially  thereto. 
The  same  Indorsement  shall  be  made  on 
certificates  tor  affirmance  of  the  Judgment. 

99.  Unless  when  specially  directed  by 
statute,  the  clerk  of  a  trial  court  is  not 
bound  to  transmit  any  transcript  to  a 
court  ot  civil  appeals. 

100.  When  the  clerk  shall  have  presented 
a  transcript  torexamlnatlon  to  tbe  party, 
or  his  counsel,  who  has  applied  tor  It,  and 
it  Is  found.  In  any  particular  whatever,  to 
have  been  made  out  In  violation  ot  any  of 
the  preceding  requirements,  he  shall  be  at 
liberty  to  return  it,  as  not  being  a  corn- 
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plete  and  properly  prepared  traoHcrlpt, 
Id  time  (or  correction  by  the  clerl:;  and 
the  reception  of  It  by  tlie  party,  or  hia 
counsel,  without  beln»  so  returned  for 
eiich  purpoBe.  will  be  regarded  ah  an  as- 
eumption  by  him  of  all  reHponsibllity  for 
any  and  all  deficienclea  found  In  the  tran- 
avripc  resulting  from  the  violation  of  these 
rules  or  of  the  statutes. 

ASBIONMBNT  OF  BRRORB. 

101.  The  appellant  or  plaintiff  in  error 
shall  file  hie  assignments  of  error  In  the 
trial  court  as  prescribed  by  statute;  and 
the  appellee  or  defendant  in  error  may  file 
cross  aasignmenta  with  the  clerk  of  the 
trial  court  when  be  flies  bis  brief,  which 
aaaignments  may  be  incorporated  in  bis 
brief,  and  need  not  be  copied  In  the  tran> 
script.  In  such  case  one  of  the  copies  flied 
In  the  courts  of  civil  appeals  shall  contain 
a  cortiticate  n(  the  clerk  of  the  trial  court 
showing  that  it  la  a  copy  of  the  brief  filed 
in  his  office,  and  the  date  of  Its  tiling. 


102.  Appellant  or  plaintiff  in  error  shall 
file  a  copy  of  his  brief  In  the  trial  court  as 
directed  bystatute,  which  shall  be  received 
by  the  clerk,  and  be  shall  indorse  upon  it 
his  nilng,  with  the  date  of  its  delivery  to 
bim,  and  keep  it  among  the  papers  of  the 
cause,  subject  to  Inspection,  in  his  ofiice, 
by  any  of  the  parties  or  their  counsel,  and 
shall,  upon  request,  deliver  a  certified  copy 
of  it,  and  of  hia  filing,  with  Its  date:  or  if 
coplfs  thereof  shall  be  presented  to  him  he 
shall  certify  thereto  for  the  party  request- 
ing it,  but  It  shall  not  be  copied  in  the 
transcript. 

JURISDICTION  OF  THB  DISTRICT  COORT  OVER 
APPEALS   OR   WRITS  OF   ERROR. 

103.  When  there  shall  be  no  bond  or  affi- 
davit filed,  the  appeal  orwritof  errorshall 
4>e  considered  as  abandoned. 

104.  When  no  transcript  of  the  record,  or 
DO  certificate  for  affirmance,  has  been  filed 
in  a  court  of  civil  appeals  at  the  term  of 
the  court  to  which  the  appeal  or  writ  of 
error  In  which  citation  has  been  served  Is 
returnable,  the  appeal  or  writ  of  error 
«han  beconsidered  nBabandoned,of  which 
the  certificate  of  the  properclerkof  the  ap- 
pellate court,  given  at  the  end  of  said 
term,  that  no  such  case  has  been  filed  in 
«ald  court,  shall  be  prima  fuch  evidence: 

105.  Kules  for  the  government  of  the  dis- 
trict and  county  courts,  heretofore  made 
and  published,  shall  be  superseded  from 
and  after  the  time  when  these  rules  shall 
go  Into  effect. 

BOLKS  OF  THE  DISTRICT  COURT  IN  APPEALS 
IN  ADMINISTRATION  CASES  FROM  TUB 
COUNTY  COURT. 

106.  Motions  to  dismiss  appeals  shall  be 
placed  on  the  motion  docket,  and  deter- 
mined as  other  motions. 

107.  Motions  for  certiorari  to  perfect  the 
record  shall  be  accompanied  by  a  swnrn 
statement,  showing  in  what  particular 
the  transcript  is  defective,  unless  it  shall 
«ufficieotly  appear  by  the  record  itself. 
The  cost  of  the  motion  and  additional  rec- 
<ivd,  and  of  the  term  if  It  causes  a  continu- 


ance of  the  case,  shall  be  taxed  against  the 
appellant,  whose  duty  It  Is  to  have  a  cor- 
rect record  filed,  at  the  discretion  of  the 
court. 

108.  In  appeals  from  the  county  court  In 
cases  pertaining  to  the  estates  of  deceased 
persona,  the  transcript  aball  not  contain 
anything  which  does  not  relate  to  the  or- 
der, decision,  or  Judgment  appealed  from. 
Where  the  appeal  has  been  taken  by  the 
same  person  from  more  than  one  order, 
decision,  or  judgment  entered  of  record  In 
the  same  estate,  at  the  same  term  of  the 
county  court,  all  of  the  proceedings  in 
each  appeal,  being  kept  distinct,  may  be 
embraced  in  the  same  transcript. 

RULES    GOVKRNINO     IN    CRIMINAL    CASES     IN 
COUNTY  AND  DISTRICT  COURTS. 

lOd.  The  clerks  of  the  district  and  coun- 
ty courts  shall  record  the  proceedings  bad 
in  tbeircourts  intheorderof  time  i«i  which 
they  occur. 

110.  The  record,  should  show  and  it 
should  appear  In  thetranfu'riptsot  the  rec> 
ord  tor  the  court  of  criminal  appeals: 

First.  That  the  indictment  was  present- 
ed In  open  court,  a  quorum  of  the  grand 
jury  iteing  present. 

Seconti.  That  the  defendant  pleaded  to 
the  indictment. or  that  a  plea  was  entered 
for  hlin. 

Third.  In  capital  felonies,  that  the  de- 
fendant was  arraigned  and  pleaded,  or 
that,  upon  his  refusal  to  plead,  a  plea  was 
entered  by  the  court. 

Foiirtli.  That  the  jury  trying  the  cause 
were  Impaneled  and  sworn  according  to  . 
law. 

Fiftli.  That  a  final  Judgment  was  en- 
tered In  the  cause. 

111.  Transcripts  of  the  record  tor  the 
court  of  criminal  appeals  shall  not  be  In- 
cumbered with  copies  of  capiases,  bonds, 
recognisances,  subpoenas,  attachments  for 
witneKses,  or  any  of  the  proceedings  had 
on  a  former  trial,  where  a  new  trial  has 
been  granted,  unless  there  Is  some  ques- 
tion expressly  raised  on  the  trial,  with  ref- 
erence to  sncb  proceedinga.  which  re- 
quires revision  in  the  court  of  criminal  ap- 
peals, or  In  scire  faci&a  cases,  on  appeal 
or  writ  of  error. 

112.  In  preparing  transcripts  the  follow> 
ing  order  shall  be  observed,  to  wit: 

first.  The  index,  which  must  refer  to 
the  proceedings  in  the  order  they  appear 
in  the  record. 

Second.  The  caption,  which  shall  be  as 
follows:  "The  state  of  Texas,  county  of 
.  At  a  term  of  the court,  be- 
gun and  bolden  within  and  for  the  county 

of ,  at ,  on  the  day  of 

,  A.  D.  18—,  and  which  adjourned  on 

the  day  of ,  A.  D.  18— ,^he 

Hon.  — ,  Judge  thereof,  preaidlng.nbe 

following  cause  came  on  tor  trial,  to  w.tt: 

{The  State  of  Texas 
V. 
A.B., .- 

Third.  The  time  and  manner  of  the  pres- 
entation of  indictment. 
Fourth.  The  Indictment  or  information. 
Fifth.  The  pleas  of  defendant. 
Sixth.  The  verdict  and  judgment. 
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Seveatb.  The  Btatnment  of  facts. 

Eigbtb.  The  charge  of  the  court. 

Ntatb.  The  charges  refused. 

Tenth.  BIIIh  of  exception. 

Eleventh.  Motiou  for  new  trial,  and  mo- 
tion in  arreat  of  jndRment,  and  notice  of 
appeal. 

Twelfth.  Such  other  pleas,  motions,  and 
orilera  as  are  made  during  the  trial  of  the 
cause. 

Thirteenth.  Final  Judgment,  [or,  In  a 
misdemeanor  case,  the  recognizance  or 
statement  that  defendant  is  in  jail. J 

Fourteenth.  Asulgumentof  errorM,  if  any 
are  Hied,  and  request,  if  any,  to  send 
transcript  to  a  branch  of  the  court  other 
than  that  to  which  the  appeal  ia  returna- 
ble. 

Hfteentb.  Certificate  of  the  clerk,  un- 
der the  Houl  of  the  court,  which  shall  certi- 
fy that  the  transcript  contains  a  true  copy 
of  all  the  proceedings  had  in  the  cause. 

113.  In  preparing  the  transcript  the  fol- 
lowing directions  must  also  be  observed: 
It  sbail  be  written  on  good  paper,  on  one 
side  only,  in  a  oeat,  legible  hand,  tree  from 
erasures  and  interlineations,  leaving  a 
margin  of  sufficient  width,  in  which  mar- 
gin the  cleric  shall  note  the  name  of  each 
proceeding,  and  the  time  of  its  occurring 
or  being  died,  and  at  the  left-hand  lower 
corner  marit  thenamber  of  each  page.  At 
the  end  of  each  paper  must  be  copied  the 
file  marks  ladorf>ed  thereon,  and  a  space 
sbonld  be  left  between  the  record  of  eacb 
separate  paper  or  proceeding. 

114.  The  transcript  must  be  fastened  at 
the  upper  end  with  tape  or  ribbon,  and 
sealed  over  the  tie  with  the  seal  of  the 
court, and  folded  and  indorsed  as  follows: 

"A.  B.,  Appellant, 

V. 

'The  State,  Appellee. 

"From county  district  court,  [or 

connty  court,]  A.  U.  18—. " 

115.  Thestatement  of  facts  must  contain 
a  full  and  complete  statement  of  all  facts 
In  evidence  on  the  trial  of  the  cause,  in- 
cluding copies  of  all  papers,  documents, 
and  exhibits  adduced  In  evidence,  also  the 
proof  of  venue  and  identification  of  defend- 
ant. 

116.  The  transcript  of  the  record,  where 
defendant  has  been  convicted  of  a  misde- 
meanor, must  be  delivered  to  the  parly 
appealing,  or  his  counsel ;  but  If  not  ap- 
plied for  before  the  twentieth  day  before 
the  commencement  of  the  term  of  tbecourt 

90a.w. 


of  criminal  appeals  to  which  the  appeal  is 
returnable,  the  clerk  sliall  transmit  the 
sanie  by  mail,  paying  the  postage  there- 
on, to  the  clerk  of  the  court  of  criminal 
appeals. 

117.  Transcripts  of  the  record,  where  de- 
fendants have  been  convicted  of  a  felony, 
shall  be  prepared  within  twenty  days  aft- 
er the  adjourniiieut  of  the  court,  and  Kent 
by  mail,  postpaid,  to  the  clerk  of  the  court 
of  criminal  appeals,  at  the  branch  to  which 
the  appeal  is  returnable:  but  where  the 
defendant  or  his  counsel  directs  the  tran- 
script to  be  sent  to  a  branch  of  the  court 
where  the  terra  is  held  before  the  term  to 
which  the  appeal  Is  returnable  by  law,  the 
clerk  shall  so  transmit  it,  and  send  with 
such  transcript  n  certified  copy  of  such  or- 
der or  direction. 

118.  The  clerk  shall,  immediately  after 
the  adjournment  of  the  court  at  which  ajv 
peals  In  criminal  cases  are  taken,  make 
out  a  certificate  under  bis  seal  of  office,  ex- 
hibiting a  list  of  nil  Hucb  cases  wh?re  the 
defendant  has  appealed.  This  certificate 
shall  show  the  style  of  the  cause  upon  the 
docket,  the  offense  of  which  the  defendant 
stands  convicted,  the  day  on  which  the 
judgment  was  rendered,  and  the  day  on 
which  the  appeal  wa«  tnkcn,  which  list  he 
shall  transmit  to  the  attorney  general  at 
Austin. 

119.  It  shall  be  the  duty  of  the  district 
and  cnunt.v  attorneys  to  see'  that  the 
Judgments  in  criminal  cases  are  properly 
entered  by  tlie  clerks,  and,  when  practica- 
ble, they  should  be  present  when  tbe  min- 
utes are  read. 

QBNRRAI.  RULES. 

1.  Any  supposed  violation  of  tbe  rales 
preipcribed  in  the  conduct  of  a  cause,  to  tbe 
prejudice  of  a  party,  may  be  reserved  by 
bill  of  exception,  presented  as  a  ground  for 
new  trial,  and  assigned  as  error  by  the 
party  who  may  conceive  himself  aggrieved 
by  such  supposed  violation. 

2.  The  foregoing  rules  sballgolnto  effect 
and  be  of  force  In  all  the  courts  of  the  state 
to  which  they  are  applicable  from  and 
after  this  date,  (October  8,  1892;)  butsbali 
not  affect  cases  pending  in  the  supreme 
court  at  the  time  of  the  orgiinization  of 
the  courts  of  civil  appeals,  which  cases 
shall  tie  controlled  by  tbe  rules  for  the 
government  of  the  supreme  court  at  the 
time  the  appeals  in  such  cases  were  per- 
fected. Except  as  to  such  cases,  ail  former 
rules  are  hereby  aapeirseded. 
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Nelson  ▼.  Haywood  ConNTY. 

(Supreme  Court  of  Tenneatee.    July  T,  1899.) 

BtATUTSB— BNACTMBirr— Pbbsumftioss  ov  Va- 
LIDITT. 

1.  Ben&te  bill  No.  10,  purporting  "to  confer 
apon  the  town  of  Brownsville  autbortty  to  Issue 
corporation  bonds,"  baving  passed  the  three 
readings  demanded  by  Const,  art.  8,  {  18,  and 
been  sent  to  the  house,  where  it  was  passed  with 
amendments,  was  placed  in  the  hands  of  a  uom- 
miltoe  of  conference  for  adjustment  of  the  differ- 
ences between  the  two  houses.  The  bill  reported 
by  the  committee  was  entitled  "An  act  to  confer 
upon  the  town  of  BrownsyiUe,  in  the  county  of 
Haywood,  authority  to  issue  corporatioa  bonds 
in  aid  of  railroads  and  for  other  purposes. "  The 
bill,  before  its  commitment,  was  entered  in  the 
journal  as  a  bill  "to  confer  upon  the  town  of 
Brownsville  authority  to  issue  corporation  bonds 
in  aid  of  railroads;"  and  again,  in  another  place, 
"to  confer  authoritv  upon  the  town  of  Browns- 
ville to  issue  Iwnds. "  Held,  that  the  bill  re- 
ported by  the  committee  was  not,  on  account  of 
the  difference  in  Its  title,  required  to  pass  again 
the  three  readings  demanded  by  article  2,  i  18, 
of  a  new  bill ;  nor  was  it  violative  of  article  2, 
S  17,  providing  only  that  bills  may  originate  in 
either  house.    Caldwell,  J.,  dissenting. 

2.  The  fact  that  the  bill  was  reduced  by  the 
committee  from  36  sections  to  83  did  not  show 
that  the  bill  reported  by  them  was  a  new  bill. 

3.  The  fact  that  the  sections  of  the  bill  were 
transposed  by  ibe  committee,  so  that  matter  found 
In  the  first  section  of  the  senate  bill,  und  which 
it  was  proposed  to  amend  in  the  bouse,  did  not 
appear  in  the  tirst  section  of  the  bill  reported  by 
the  committee,  did  not  show  that  the  bill  was 
■  new  one,  as  the  matter  might  have  been  trans- 
posed merely  from  one  section  to  another  with- 
out effecting  this  resulL 

4.  The  fact  that  the  senate  bill  was  reported 
to  have  been  examined  and  found  enrolled  on  a 
certain  day,  while  the  bill  from  the  committee 
purported  to  have  been  passed  before  that  time, 
did  nut  show  that  the  latter  was  void  in  not  hav- 
ing been  signed  by  the  spealcers,  as  required  by 
article  2,  i  18,  of  the  constitution,  since  the  bill 
might  have  lieen  enrolled  before  it  was  reported, 
or  might  even  have  been  signed  before  enroll- 
ment. 

5.  The  fact  that  the  journals  of  the  two  houses 
failed  to  show  the  passage  of  the  bill  reported  by 
the  committee,  at  the  time  it  purported  to  have 
been  passed,  did  not  indicate  that  it  was  not  in 
fact  passed  at  that  time,  as  the  omission  might 
only  nave  been  accidental. 

6w  The  report  of  the  committee  asking  leave 
to  propose,  "in  lieu"  of  the  original  bill,  a  bill 
"embracing  substantially  all  of  the  provisions  of 
l>otb  houses. "  and  stating  as  a  reason  fur  so  do- 
ing that  the  original  bad  become  "much  disSg- 
nred  by  amendments,  interlineations,  and  era- 
sures, "  did  not  show  that  the  committee  bad  re- 
ported, or  intended  to  report,  a  new  bill.  Tdbmbt, 
C.  J.,  dissenting. 

T.20e.w.no.l— 1 


Error  to  circuit  conrt,  Haywood  coud- 
ty;  W.  fl.  SwiooABT.  Judfte. 

Petition  by  Mary  F.  Nelson  for  oianc/a- 
mas  to  Haywood  county.  From  an  or- 
der dlamtsslng  tbe  petition  the  said  Mary 
F.  Nelson  brings  error.    Keversed. 

W.  W.  RuDedge,  J.  R.  Fllppia,  and  Tur- 
ley  A  Wright,  for  plaintiff  in  error.  J.  W. 
E.  Moore,  Bright  &  Bond,  and  iietealf  Ji 
WtUker,  tor  delendauta  in  error. 

Lehman,  Special  Jndg:e.  This  cause, 
which  was  commenced  by  a  petition  for  a 
mandamus  to  require  tbe  Justices  of  tbe 
county  court  of  Haywood  county  to  levy 
a  tax  to  pay  coupons  upon  bonds  issued 
under  the  provisions  ot  chapter  66,  Actt- 
Gen.  Assem.  1869-70,  was  before  this 
court  on  a  former  appeal  ot  the  relator 
from  the  action  ot  the  circuit  court  of  Hay- 
wood county  in  sustaining  variuus  assifca- 
mcnts  of  demurrer  to  and  dismissing  th* 
petition.  This  court,  at  tbe  April  ternT^. 
188»,  reversed  such  action  ot  tbe  circuir 
conrt,  overruled  the  demurrer,  and  re> 
roanded  the  cause  for  further  proceedlog». 
The  opinion  of  the  court  on  that  appeal 
is  reported  In  87  Teiin.  781,  11  S.  W.  Rep. 
885,  and  recites  so  fully  the  allegations  o^ 
the  petition  for  mandainua,  and  tbe 
grounds  of  demurrer  in terpotied  in  liniioe, 
that  it  would  be  mere  repetition  to  state 
them  now, and  we  content  ourselves  by  re^ 
ferring  to  that  opinion  forsuch  allegatious- 
and  assiitnments  of  demurrer.  When  tbe 
cause  was  resumed  in  the  circnit  conrt, 
the  respondents  answered,  and  among, 
other  things  in  their  answer,  as  far  as  It' 
is  necessary  to  consider  the  defenses  made- 
thereby,  because  of  what  was  settled  by 
the  former  declHion  ot  this  court,  set  up 
that  tbe  act  of  1869-70,  e.  55,  was  not  le- 
gally or  constitutionally  passed  by  tbe 
general  assembly.  As  appears  from  tbe 
hill  of  exceptions  taken  by  the  relator,  the 
circuit  court  on  this  ground  denied  the 
peremptory  writ  ot  mandantnn,  and  dis- 
missed tbe  petition,  and  the  muse  is  here 
again  on  the  appeal  of  tbe  relator. 

The  sole  assignment  of  error  to  he  con- 
sidered on  the  present  appeal  involves  the 
Inquiry  whether  the  act  of  the  legislature 
under  which  the  bonds,  of  some  of  which 
the  coupons  in  question  represent  the  In- 
terest for  certain  periods  ot  time,  was 
passed  by  the  legislature  in  conformity  to 
constitutional  requirements.  That  act 
was  passed,  or  purported  to  bav«  beeo 
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pnsoed,  on  tbe  8th  day  of  Febrnary,  1K70, 
itt  which  time  oar  coDstitution  ut  1834 
KBB  In  force,  and  under  the  prurisionB  of 
which  Its  validity  muHt  tberefure  be  teat- 
ad.  The  parts  of  tbe  conHtitntion  of  1834, 
'A8  faras  appiicable  to  theubjectiona  made 
tu  snid  act,  were  contained  in  sections  17, 
18,  and  21  ot  article  2  tbereol.  which  are 
as  follows:  "Sec.  17.  BillB  may  orlKinate 
In  either  house,  but  may  be  Amended,  al- 
tered, or  rejected  by  the  other.  Sec.  18. 
Every  bill  shall  be  read  once  on  three  dif- 
ferent days,  and  be  passed  each  time  in  the 
fiouse  where  it  oriKinated  before  trans- 
mission to  tbe  other.  No  bill  shall  be- 
come a  law  until  it  shall  be  read  and 
passed  on  three  days  in  each  house,  and 
be  signed  by  the  respective  speakers." 
'"Sec.  21.  Each  house  shall  keep  a  journal 
of  its  prnceedings,  and  publish  it,  except 
such  parts  as  the  welfare  of  tbe  state  may 
require  to  he  kept  secret.  •  •  ""  (Chap- 
ter 55  of  the  acts  of  186&-70,  as  published 
amouK  tbe  acts  of  that  session,  is  entitled 
*  A  n  act  to  confer  upon  the  to  wn  of  Bro  wns- 
Tiile,  In  the  county  of  Hay  wood,  tbe  au- 
thority to  issue  corporation  bonds  in  aid 
of  railroads  and  for  other  purposes;"  and, 
«s  published,  consists  of  22  sections,  is 
«i)j;ned  by  the  speaker  of  each  bouse,  and 
is  recited  to  have  been  "passed  February 
*,  1870."  Tbe  act  appears  to  have  origi- 
nated in  what  was  styled  "Senate UIU  No. 
10,"  concerning  which  entries  are  con- 
tained in  the  senate  and  house  Journals. 
«s  follows:  "Senate  Bill  No.  10.  To  con- 
fer upon  the  town  of  Brownsville  author- 
ity to  issue  corporation  bonds.  Passed 
^rst  reading,  and  was  referred  to  the  coro- 
tnlttee  on  internal  improvements,  Oc- 
tober 8,  1869."  .Senate  Jour.  p.  21. 
■"Thursday,  October  28,  1S69,  the  commit- 
-tee  on  internal  improvements  reported,  rec- 
ommending the  passage  of  the  biU."  Sen- 
ate Jour.  p.  81.  On  the  same  day  the  bill 
passed  its  second  reading,  ani  in  then 
«tyled  "  Senate  Bill  No.  10.  To  confer  upon 
the  town  of  Brownsville  authority  to  issue 
■corporation  bonds  in  aid  of  railroads. " 
Senate  Jour.  p.  85.  On  November  1, 18ti9, 
flenate  bill  No.  10,  then  styled  "To  confer 
authority  npon  the  town  of  Brownsville 
to  Issue  bonds."  passed  third  reading, 
aienate  .foar.  p.  89.  On  November  10,  1869, 
•senate  bill  No.  10  passed  Urst  reading  in 
the  house.  Honse  Jour.  p.  181.  On  Jan- 
uary 2S,]870,  senate  bill  No.  10  "was  taken 
'4ip,  and  passed  its  second  reading,  and 
made  the  special  order  for  10:  HO  o'clock  to- 
•taorrow."  House  Jour.  p.  562.  On  Jan- 
uary 29, 1870, senate  bill  No.  10  "was  taken 
up.  Mr.  Thomas  offered  tbe  following 
amendments:  In  first  section  strikeout 
'semiannunlly  '  and  insert  'annually,'  and 
'Strike  out  'six  per  cent.'  and  insert  'eight 
percent.,'  *  •  •  which  was  adopted, and 
the  bills  as  amended  passed  its  third  read- 
ing. "  House  Jour.  p.  565.  In  the  senate. 
January  31,  1870,  u  message  was  received 
from  the  house  returning  senate  bill  No. 
10  amended  and  passed;  whereupon  the 
Amendments  were  read  and  referred  to 
the  committee  on  Internal  imitrovements. 
Senate  Jour.  pp.  346,  347.  February  1, 
1S70,  the  committee  on  internal  Improve- 
inents,  to  whom  was  referred  amendments 
to  senate  bill  No.  10. recommended  "a  son- 


cnrrencein  the  amendmentaot  tbe  house, 
which  constitute  the  twenty-sixth  section, 
and  a  noncurrence  in  all  of  tbe  other  house 
amendments.  Senate  Jour.  p.  851.  Oa 
the  same  day  "house  amendments  to  sen- 
ate bill  No.  10,  'To  authorize  tiie  town  of 
Brownsville  to  Issue  corporation  bonds,* 
were  nonconcurred  in,  except  the  amend- 
ment wlilcb  constitutes  the  twenty-stztb 
section  of  the  bill,  which  was  concurred 
in."  Senate  Jour.  pp.  352,  353.  February 
1, 1870,  a  report  was  received  In  the  house 
from'tbe  clerk  of  tbe  senate  as  follows: 
"lam  directed  to  return  senate  bill  No. 
10,  'To  autiiorize  tbe  town  of  Brownsville 
to  issue  corporation  bonds;'  tbe  honse 
amendments nonconcurred, except  the 26th 
section  as  amended."  House  Jour.  p.  590. 
February  2,  IS70,  the  house  Insisting  upon 
its  amendments,  tbe  senate  to  its  noncon- 
currence.  the  latter  asked  a  committee  ot 
conference.  Senate  Jour.  p.  373.  February 
4, 1><70,  in  the  house,  senate  bill  No.  10  was 
taken  up  alter  notification  that  the  senate 
requested  a  committee  of  conference,  and 
tbe  house  appointed  a  committee  of  con- 
ference on  its  part.  House  Jour.  pp.  680- 
632.  On  Saturday,  February  5, 1S70,  a  re- 
port from  tbe  confereuce  committee  waa 
received  in  tbe  senate,  as  follows:  "Your 
committee  of  conference  to  whom  was  re- 
ferred senate  bill  No.  10,  with  house  amend- 
meuts,  beg  lea  veto  report  tbe  accompany- 
ing bill  iu  lien  of  said  bill  and  amendment, 
in  which  is  embraced  substantially  all  tbe 
provisions  of  both  houses.  Your  com- 
mittee deem  it  prudent  to  propose  a  bill  in 
lieu,  as  tbe  original  had  been  much  disfig- 
ured by  amendments,  interlineations,  and 
erasures.  Your  committee  ask  that  the 
bill  be  accepted  and  passed."  On  motion, 
the  rejjort  of  tbe  committee  wasconcurred 
In,  and  it  was  ordered  that  the  bill,  with 
the  report,  be  immediately  transmitted  to 
the  bouse.  Senate  Jour.  p.  375.  Febmary 
7.  1870,  in  the  house,  senate  bill  No.  10. 
with  the  report  of  tbe  committee  of  con- 
ference, was  taken  up,  and  the  report  con- 
curred in.  House  Jour.  pp.  645,  646.  .Feb- 
ruary 18,  1870,  tbe  committee  on  enrolled 
bills  reported  to  tbe  senate  thatthe.v  "have 
examined  senate  bill  No.  10, and  Audit  cor- 
rectly enrolled."  Senate  Jour.  p.  416.  Feb- 
ruary 21, 1870,  a  message  was  received  by 
the  senate  from  the  bouse,  returning  sen- 
ate bill  No.  10,  signed.  Senate  Jour.  p. 
424. 

The  insistence  ot  the  defendants  is  that 
the  act  of  February  8, 1870,  was  a  new 
bill,  different  and  distinct  from  senate  bill 
No.  10,  and  as  such  was  not  read  in  each 
of  tbe  houses  ot  the  general  assemby,  as 
required  by  the  constitution.  The  con- 
struction placed  on  the  constitutional 
provisions  in  relation  to  tbe  steps  to  be 
taken  by  tbe  legiHlature  in  enacting  bills, 
under  the  decisioos  of  this  court,  is  to  the 
effect  that,  while  theloarnals  will  be  con- 
sidered in  determining  the  validity  of  an 
ace  of  tbe  legislature,  every  reasonalile  in- 
ference and  presumption  will  be  drawn 
and  indulged  in  favor  ot  the  regularity  of 
its  passage;  "and  where  it  did  not  afMrra- 
atively  appear  not  to  have  passed,  and 
such  legitimate  construction  could  be  giv- 
en to  the  record  as  sustained  the  law,  it 
would  be  done."    Brewer  v.  Huntingdon. 
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MTenn.  7S2. 9  S.  W.  Rep.  166.  In  State 
V.  Algood.  87  Tenn.  103, 10  S.  W.  Rep.  810. 
the  rule  la  thus  exprcBsed:  "  We  think  tbe 
rale  Is  well  Mettled  that,  where  the  jonrnal 
does  not  afflrmatively  show  the  defeat  ot 
tbe  bill,  every  reasonable  inference  and 
presamption  will  be  Indulged  in  favor  ul 
the  regularity  ot  the  pasaaKe  ol  an  act 
snbsequently  signed  In  open  aesalon  by 
the  speakers. "  Williams  v.  State,  6  Lea, 
&19.  State  V.  McConnell,  8  Lea,  338.  Keep- 
ing in  view  this  rale,  we  proceed  to  con- 
sider the  grounds  upon  which  the  act  ot 
February  8,  1870,  is  assailed. 

1.  It  is  assomed  that  tbe  title  ot  tbe  act 
was  dlOerent  from  that  ot  senate  bill  No. 
10,  and  that  tbe  title  uf  the  latter  was 
never  amended  in  tbe  senate  or  house. 
This  idea  is  evolved  from  the  fact  that,  on 
tbe  Joornal  of  the  senate,  senate  bill  No. 
10  appears  to  have  been  styled  as  a  bill 
'To  confer  upon  tbe  town  of  Brownsville 
authority  to Issuecorporntlon  bonds, "and 
tbe  act  as  pnblished  is  entitled  "An  act  to 
confer  upon  the  town  of  Brownsville,  in 
theconnty  of  Haywood,  the  authority  to 
issue  corporation  bonds  in  aid  of  railroads 
and  for  other  purposes."  By  reference  to 
the  senate  and  house  Journals,  it  wlli  be 
seen  that  senate  bill  No.  10,  before  Its 
commitment  to  the  uoramittee  of  confer- 
ence, was  also  entered  nnder  the  titles, 
"To  confer  upon  the  town  ot  Brownsville 
antborlty  to  Issue  corporation  bonds  in 
aid  uf  railroads,"  and  "To  confer  author- 
ity upon  the  town  of  Brownsville  to  Issue 
bonds."  There  was nuBuch  doty  Imposed 
on  tbe  general  assembly  by  the  constitu- 
tion of  1834  as  that  ot  entering  on  the  jour- 
nals of  both  or  either  ot  the  houses,  In  Ip- 
BieatmiB  rerbia,  the  title  of  every  bill  or  act 
tney  might  adopt.  In  FlelcT  v.  Clark,  143 
n.  S.  649. 12  Sup.  Ct.  Rep.  495,  the  court 
aaid:  "In  regard  to  certain  matters,  the 
constitntion  expressly  requires  that  they 
should  be  entered  on  the  Jonmai.  •  *  • 
But  it  is  clear  that  in  respect  to  the  par- 
ticular mqde  in  which  or  with  what  fall- 
neas  shall  be  kept  tbe  proceedings  of  either 
house,  relating  to  matters  not  expressly 
reqoired  to  be  entered  on  the  journals, 
whether  bills,  orders,  resolutions,  reports, 
and  amendments, shall  be  entered  at  large 
npon  the  jonmals,  or  only  referred  to  and 
designated  by  their  titles,  ur  by  numbers, 
these  and  the  like  matters  were  left  to  tbe 
disrretlon  of  the  respective  houses  of  con- 
gress. "  In  the  nature  of  things,  legislative 
Journals  are  frequently  "constructed  from 
htose  memoranda,  made  in  the  pressure 
of  business,  and  amid  the  distractions  of 
a  numerous  assembly."  It  would  in  many 
instanrea  operate  to  defeat  the  will  of  the 
legislature,  as  expressed  in  published  ap- 
proved utHtntes,  if  tbe  passage  of  bills  was 
made  to  depend  on  entire  and  exact  agree- 
ment of  tlie  Piitrles  ot  tbe  titles  on  the 
journals  with  the  titles  as  contained  in  the 
draltd  tbereof  as  Introduced  and  subse- 
qupntly  signed  by  tbe  speakers.  The  title 
of  senate  bill  No.  10,  as  found  on  tbe  jour- 
nals, may  well  be  treated  as  an  abbrevl- 
tion  of  the  title  thereof  as  prefixed  to  the 
published  act,  or  as  a  clerical  omission  of 
a  part  of  the  title  from  the  jo^mial.  Such 
a  conclusion  is  In  harmony  with  the  rule 
that  every  reasonable  presumption   will 


be  Indulged  to  support  the  regularity  of 
the  passage  of  laws,  and  is  promotive  of 
tbe  policy  that  legislative  acts  should.  If 
possible,  be  sustained. 

2.  Objection  is  also  offered  to  the  valid- 
ity of  tbe  act  of  lh7U,  because  senate  bill 
No.  lU  contained  at  least  2t)  sections,  with 
the  contention  that  this  appears  from  the 
journals  of  tbe  senate  and  of  the  house. 
On  this  averment  the  appellees  base  the 
ooiicliislon  that  these  were  distinct  bills. 
Taking  it  fur  granted  that  f>euate  bill  No. 
10,  as  it  went  into  the  hands  ot  the  com- 
mittee of  conference,  contained  26  sections, 
does  it  necessarily  follow  that  It  was  dis- 
tinct from  what  is  now  the  act  of  1861^-70, 
e.  55?  True  It  Is  that  the  latter  has  only 
22  sections.  The  history  ot  senate  bill 
No.  10  Is  that  the  committee  of  conterenee 
redrafted  it.  In  doing  so  they  might, 
without  8iibBtantiall.y  changing  it,  have 
reduced  It  to  22  sections.  We  have  exam- 
ined the  bouse  and  senate  journals  of  the 
session  of  1869-70,  and  have  not  been  able 
to  find  therein  any  entry  or  all'ision  to 
any  bill,  which  relates  to  the  subject-mat- 
ter of  that  act,  besides  senate  bill  No.  10. 
It  can  further  be  said  that  the  mere  recital 
In  the  journal  or  of  reference  to  the  26th 
section  does  not  conn ter vail  the  evidence 
found  on  the  face  of  the  act  ot  tbe  actual 
existence  ot  only  22  sections.  Under  tbe 
rule  which  is  here  applicable,  the  more  po- 
tent and  persuasive  evidence  Is  that 
which  will  support  the  act.  So  that  it 
this  fact  of  26  sections  were  vital  it  would 
be  adjudged,  tor  tbe  purposes  ot  this  case, 
nut  to  exist.  To  bold  that  senate  bill  No. 
10  and  the  act  are  not  In  fact  one  would 
be  to  reverse  the  presumption  which  is 
indulged,  tor  salutary  ends,  to  save  stat- 
utes from  becoming  inoperative. 

8.  The  third  proposition,  ou  which  it  Is 
contended  that  the  act  ot  February  8, 
1870.  is  void,  la  the  fact  thatsenate  bill  No. 
10,  before  it  went  to  the  bouse,  had  in 
its  first  section  the  word  "semiannual- 
ly," which  was  proposed  to  be  amended 
Id  tbe  house  by  inserting  In  lieu  thereof 
"annually,"  and  the  words  "six  per  cent." 
tor  which  In  tbe  house  the  words  "eight 
per  cent. "  were  proposed  to  be  substitut- 
ed ;  and  the  act  as  presented  has  no  words 
ot  similar  import  or  ot  a  kindred  nature 
in  Its  first  section.  Tbls  comment  is  made 
to  prove  that  the  act  was  a  new  bill. 
The  fact  that  when  tbe  bill  was  redrafted 
by  the  committee  of  conference  the  differ- 
ent sections  may  have  been  transposed  did 
not  make  it  a  necv  bill,  so  as  to  require 
three  readings  thereof  when  it  should  be 
returned  to  the  houses  for  further  action, 
because  It  would  be  obviously  immaterial 
that  various  parts  thereof  were  moved, so 
to  speak,  from  one  to  another  place 
therein.  In  this  connection  the  act  is  crit- 
icised on  account  of  the  failure  of  the  com- 
mittee of  conference  to  insert  in  the  bill 
the  amendments  proposed  in  tbe  house  by 
the  words  "annually"  and  "eight  per 
cent.,"  and  the  insertion  by  them,  ou  tlie 
subject  of  Interest,  "not  exceeding  the  rate 
of  interest  at  the  place  where  said  lionds 
are  payable,"  without  any  reconsidera- 
tion in  either  chamber  by  which  senate  hill 
No.  10  hod  been  passed.  The  committee 
of  conference,  evidently  by  mutual  conces* 
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bIod,  and  upon  proper  deliberation,  adjust- 
ed tlie  dltterenceB  wliicb  tiiey  had  bRen 
coiDmiasloued  to  settle.  There  was  no 
necessity,  wben  the  report  was  bubmltted 
tu  the  senate,  fur  that  body  to  reconsider 
their  Former  action,  any  more  than  it 
would  have  been  essential  for  them  to  do 
BO  if  they  had  In  the  first  Instance  con- 
cluded to  acquiesce  in  the  amendments 
proposed  by  the  houoe.  .Senate  bill  No.  10 
had  not  been  rejected  in  either  house.  It 
n°UR  first  regularly  pussed  In  the  senate, 
then  passed  with  amendments  in  the 
house,  which  amendments  were  uoncon- 
curred  in,  and  then  it  was  put  into  the 
bands  of  a  committee  of  conference,  who 
reported,  and  their  report  was  approved 
by  both  houses.  Upon  an  examination 
of  the  journaU  of  the  two  houses  of  the 
legislature,  it  will  be  found  to  have  been 
common  practice  to  adopt  bills  upon  the 
reports  of  committees  of  conference,  ap- 
pointed after  amendments  proposed  by 
one  of  them  and  not  approved  by  the  oth- 
er, by  merely  concurring  in  the  report. 
Such  has  been  the  practice  of  our  legisla- 
tures, and  It  would  be  unwise  now  to 
adopt  a  rule  which  might  nullify  many  stat- 
utes which  have  been  received  by  the  peo- 
ple as  the  law  of  the  land  and  have  be- 
come canons  of  property.  But,  assuming 
it  to  have  been  necessary  for  the  senate  to 
have  reconsidered  the  bill  after  It  was  re- 
turned by  the  committee  of  conference,  it 
can  be  said  there  Is  no  evidence  that  this 
was  not  done.  The  Journals  show  no  re- 
consideration,—they  are  silent  on  the  sub- 
ject. Such  silence  will  be  treated  as  a  case 
of  omission.    State  v.  Algood,  supra. 

4.  It  is  further  contended  that  the  act  of 
February  8,1870,18  void,  because  the  act 
was  passed  on  that  day,  tind  senate  hill 
No.  10  was  not  signed  by  the  speaker  of 
the  senate  or  bouse  until  on  or  after  Feb- 
ruary 18, 1870.  To  maintain  this  proposi- 
tion, it  is  argued  that  it  appears  the  bill 
was  not  enrolled  In  the  senate  until  Feb- 
ruary 21,  1870,  at  which  date  the  bouse 
trauKimltted  the  bill  to  the  senate.  For 
the  support  of  this  proposition  It  Is  as- 
serted that  a  bill  Is  never  signed  by  the 
speaker  until  It  is  enrolled  or  engrossed. 
The  senate  journal  does  recite  tbHt  on 
February  18,  1870,  the  committee  on  en- 
rolled bills  reported  that  they  "have ex- 
amined senate  bill  No.  10,  and  found  it 
correctly  enrolled."  This,  however,  does 
not  necessarily  prove  the  date  of  the  en- 
rollment of  the  bill.  It  mny,  notwith- 
Btanding  the  fact  that  the  coiuniittee  then 
made  the  report,  have  been  enrolled  prior 
to  that  date.  Furthermore,  It  may  be 
true  that  a  bill  is  not  ordinarily  signed 
until  it  has  been  enrolled,  but  we  cannot 
conclude  that  it  is  never  so  signed,  espe- 
cially when  to  do  ko  might  be  to  presume 
against  the  validity  of  an  act  of  assem- 
bly, instead  of  making  all  reasonable  pre- 
sumptions in  Its  favor.  The  date  of  the 
signing  of  the  bill  was  not,  under  the  con- 
stitution of  1S34,  evidence  of  the  day  on 
whk'b  it  was  passed.  Rills  must  necessa- 
rily be  passed  before  being  signed.  In  Dy- 
er v.  State,  Meigs,  237,  it  was  held,  in  re- 
gard to  a  statute  enacted  under  the  con- 
stitution of  1834.  that  It  took  effect,  not 
wben  it  was  signed,  but  by  relation  to  a 


previous  date  when  it  was  ptissed.  Be- 
sides  all  this,  the  constitution  of  1H34  did 
not  forbid  the  speakers  from  sli^nlng  blllH 
before  their  enrollment.  The  samereason- 
Ing  may  be  applied  to  the  entry  on  tl)f> 
senate  journal  of  February  21, 1870,  con- 
cerning the  message  of  the  honse  return- 
ing senate  bill  No.  10  signed,  with  the  fur- 
ther comment  that  the  date  of  the  mes- 
sage is  not  recited,  nor  is  the  date  given 
when  it  was  actually  received  In  the  sen- 
ate. It  is  further  argued  that,  because 
the  journals  fall  to  show  the  fact,  the 
act  could  not  have  passed  February  8, 
1870.  The  silence  of  the  journals  doen 
not  operate  In  this  way.  Their  silence  on 
thesubject  may  have  arlsea  from  oversight 
or  accidental  omission. 

5.  The  only  remaining  objection  to  this 
act  to  be  considered  is  that  the  committee 
of  conference  reported  a  new  bill,  which 
was  passed  without  the  three  readings  re- 
quired by  the  constitution.  The  idea  that 
the  bill,  as  it  came  from  the  hands  of  the 
committee  of  conference,  was  a  new  bill, 
separate  and  distinct  from  senate  bill  No. 
10,  is  nought  to  be  supported  by  the  re- 
port of  the  committee.  We  do  not  think 
that  from  the  record  we  are  authorised  to 
adjudge  that  the  committee  Intended  to 
report  a  new  bill  or  that  they  did  so. 
The  committee  did  say  they  deem  It  pru- 
dent to  propose  a  bill  in  linu.  TbiR  lan- 
guage, standing  alone,  might  ordinarily 
sigoify  that  the  committee  had  devised  a 
new  bill.  But  the  words  are  qnaiifled  by 
the  statement  that  the  accompanying  bill 
"embraces  substantially  all  theprovislonA 
of  both  houses."  The  reasonable  conclu- 
sion which  may  be  deduced  froiA  the  re- 
port is  that  the  committee  simply  redraft- 
ed the  bill,  rfnd  they  manifest  this  them- 
selves by  giving,  as  their  reason  for  hav- 
ing done  so,  the  fact  that  the  "original 
hill  had  been  much  disfigured  by  amend- 
ments, interlineations,  and  erasures." 
Doubtless  the  two  houses  had  access  to- 
the  original  of  senate  bill  No.  10,  when  they 
considered  the  report  of  the  committee, 
and  it  is  not  to  be  presumed  that  they 
would  have  omitted  to  make  prooer  com- 
parison for  their  gnidnnce,  In  regard  to 
the  action  to  be  taken  thereon,  so  as  to- 
enable  them  to  decide  whether  the  com- 
mittee had  reported  a  new  bill.  We  will 
not  presume  that  the  legislature  were  der- 
elict in  such  an  Important  particular. 
Tbe  legislature  is  a  co-ordinute  depart- 
ment of  the  government  with  the  judici- 
ary, is  Invested  with  very  high  and  re- 
sponsible duties,  nnd  they  act  under  the- 
solemnity  of  an  official  oath  which  it  is 
not  to  be  supposed  they  will  disregard. 
Cooley,  Const.  Law,  217.  After  a  full  con- 
sideration of  the  objections  made  to  this- 
act  of  the  general  assembly,  we  have 
reached  the  conclusion  that  such  objec- 
tions are  not  well  taken.  The  cause  waa 
tried  below  without  a  jury,  and  our  duty 
is  to  render  such  judgment  as  ousht  tu 
have  been  rendered  in  the  circuit  court. 
The  judgment  is  reversed.  Let  tbe  per- 
emptory writ  of  maadaniuB  issue  as 
prayed  tor  in  the  petition. 

ToRNEY,  C.  J.,  (dtssentinfr.)    The  suit  la 
to  enforce  tbe  collection  of  bonds  issued  to- 
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Holly  Springs  &  Ohio  Railroad  Company 
ander  an  act  claimed  to  have  be«n  paaaed 
in  Feb rnary,  1870.  The  bill  was  Introduced 
In  the  senate  on  Octobers,  1869,  whan  It 
pawed  the  three  readlnfCR.  went  to  the 
house,  passed  tlrst  readingr.  was  amended, 
anil  passed  second  readln|{,  again  timeud- 
ed,  and  passed  third  reading.  House 
amendments  were  referred  to  committee 
on  Internal  Improvements,  which  recom- 
mended concurrence  In  the  amendments 
ut  the  house  as  to  twenty-sixth  section, 
and  nonconcurrence  as  to  the  others. 
Senate  nonconcurred,  except  as  to  twen- 
ty-sixth section.  Houtte  refused  to  re- 
cede from  Its  amendments.  Senate  ad- 
hered to  its  nonconcurrence,  and  asked 
a  committee  of  conterence.  Both  houses 
appointed  its  members  of  said  commit- 
tee. The  conference  committee  reported 
to  the  senate  a 'blh  In  lieu,"  and  asked 
that  it  be  adopted.  The  report  Is  as  fol- 
lows: "Mr.  Speaker:  Yonr  committee  of 
conference,  to  whom  was  referred  senate 
bill  No.  10  with  bouse  amendments,  beg 
leave  to  roport  the  accompanying  bill  In 
lien  of  said  bill  and  amendments.  In  which 
ia  embraced  substantially  all  the  provi- 
sions of  both  houses.  Your  committee 
deem  it  prudent  to  propose  a  bill  in  lieu, 
as  the  original  bill  has  been  mucli  dlsflg- 
are<]  by  amendments,  interllneallons,  and 
erasures.  Yonr  rommlttee  ask  that  the 
bill  offered  be  accepted  and  patiHed,— all  of 
whicb  Is  respectfully  submit  ted."  There- 
port  was  concurred  in  by  the  nennte  on 
Sth  February,  1870.  the  date  of  report,  and 
fay  the  honae  on  7th.  The  constitution  Is, 
"Bills  may  originate  In  either  house,  but 
may  be  amended,  altered,  or  rejected  by 
the  other." 

Without  repeating  the  history  of  the  bill, 
we  have  seen  that  this  bill  did  not  origi- 
nate in  either  house,  but  In  the  committee 
Of  conference  from  both  houses,  for  which 
there  is  no  constitutional  authority,  but, 
on  the  contrary,  a  direct  prohibition,  un- 
der the  facts  here.  The  word  "may,"  as 
employed  in  the  clause  of  the  constitution 
qnoted.  means  "shall,"  and  excludes  all 
idea  of  the  originating  of  a  bill  elsewhere 
than  iu  the  one  or  other  house;  and  a  con- 
ference committee,  composed  of  members 
from  each  house.  Is  not  contemplated  in 
the  term  "either  house."  The  committee 
reported  "a  bill  In  lieu. "  and  so  define  It 
as  often  as  twice,  and  I  might  say  three 
times,  in  their  short  report.  It  whs 
offered,  as  the  title  given  it  by  the  com- 
mittee imports,  in  place  of  and  as  a  sub- 
ttitnte  for  the  original  bill  and  amend- 
ments. Herein  we  look  at  the  language 
nt  the  report.  It  conveys  no  other  idea 
than  the  offering  of  a  new  bill.  The  lun- 
goago,  "In  whicb  is  embraced  substantial- 
ly all  the  provisions  of  both  houses,"  is  a 
«oucla3ion,  which  the  committee  had  no 
anthorlly  to  suggest:  that  was  the  prov- 
ince of  the  two  houses.  The  new  bill  did 
not  pass  the  three  readings  In  each  house, 
but  was  simply  concurred  In  by  each 
bouse, — by  the  senate  on  5tb,  and  by  the 
iioose  on  7th,  uf  February. 

The  provisions  of  the  constitntion  are 
intended  to  protect  the  people  of  the  state 
against  hasty  and  Ignorant  legislation, 
and  ought  to  be  strictly  construed.    AH 


rales  made  by  the  legislature governlnglts 
proceedings  must  conform  to  the  consti- 
tution, of  wnlch  It  Is  a  creature.  Rules 
not  In  strict  conformity  to  the  constitu- 
tion are  not  valid,  and  all  laws  passed 
under  them  are  void.  In  this  matter  we 
are  construing  our  ronatitutiou,  and  au- 
thorities from  other  states  are  of  little 
value,  except  for  their  reasoning;  and  in 
weighing  reason  wn  must  have  an  eye  to 
the  public  policy  that  may  indnce  it.  The 
parliamentary  rules  of  congress  can  be  of 
little  service,  as  there  Is  no  such  provision 
In  the  constitution  of  the  United  States. 
Whatever  may  be  the  holdings  of  other 
states  with  similar  constitutional  provi- 
sions, we  must  interpret  our  language  for 
ourselves,  and  assume  that  the  powers  ot 
the  constitution  meant  what  they  said, 
and  us)ed  the  words  of  that  instrument 
in  the  sense  of  their  common  acceptation 
and  meaning.  There  being  no  law  au- 
thorizing tlieir  Issuauce,  the  bonds  arenul- 
lltles,  and  no  obligation  rests  on  the  coun- 
ty for  their  payment.  For  these  reasons 
1  do  not  concur  with  majority. 

Caldwbm.,  J.  I  think  it  affirmatively 
appears  from  the  Journals  that  the  bill  re- 
ported by  the  conference  committee  was 
a  new  bill,  and  as  such  It  did  not  pass 
three  readings;  and  hence  that  the  act 
was  not  constitutionally  passed,  and  Is 
void. 


Elbey  v.  Faixoneb. 
{Supreme  Court  of  Arkanscu.  July  1,  1893.) 
Taxation — Deokeb  of  Sals — What  to  Ikoludb. 
Where  the  complalDt,  Id  a  proceeding  to 
sell  land  for  overdue  taxes,  alleged  delinquency 
in  the  payment  of  taxes  for  a  certain  year  only, 
a  sale  on  a  pro  conjeato  decree,  whicb  Included 
unpaid  taxes  (or  other  years,  Is  void. 

Appeal  from  circuit  court,  Franklin 
county;  HUOH  F.  Thomabsun,  Judge. 

Action  by  J.  C.  Elsey  against  J.  P.  Fal- 
coner to  recover  land.  After  joining  issue 
the  action  was  transferred  to  the  equity 
docket.  Defendant  had  decree,  and  plain- 
tiff appeals.    Affirmed. 

a.  W.  Sbinn  and  E.  B.  Matbes,  for  ap- 
pellant.   L.  P.  SHDdela,  for  appellee. 

Hkuingwat,  J.  This  case  involves  the 
validity  of  a  title  acquired  atasaleknown 
as  an  "overdue  tax  sale,"  made  undera 
decree  of  the  Franklin  circuit  court  In 
chancery.  Many  questions  are  argued 
which  go  either  to  the  Injustice  of  the  title 
asserted  or  to  the  bad  policy  of  the  law 
under  which  it  was  acquired.  The  former 
questions  are  cutoff  by  the  decree  in  the 
suit  lor  overdue  taxes,  and  the  latter 
have  been  favorably  considered  by  the  leg- 
islature, the  only  tribunal  having  the 
power  to  correct  the  bad  policy  of  legis- 
lation. The  only  question  presented  for 
our  consideration  Is,  was  the  sale  under 
the  decree  of  the  chancery  court  within 
Its  jurisdiction?  The  court  below  held 
that  It  was  not,  and,  If  thlH  be  correct,  the 
Judgment  must  be  affirmed.  The  facta  up- 
on which  the  defect  of  Juris'iiction  was 
affirmed  are  that  the  complaint  alleged 
only  that  the  lands  were  delinquent  for 
the  taxes   ot    1878;  that    the  process,  by 
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Trarnlng  order,  gave  notice  tbat  the  suit 
VI aa  for  the  taxt'B  of  1878;  thnt  there  was 
no  appearance  to  the  solt,  and  a  decrea 
pro  coufeaso  was  entered  lor  the  taxes  of 
1878  only:  and  that  a  final  decree  wbh  en- 
tered, and  a  sale  luade  for  the  taxes  of 
187S.187'*,  ISSO.and  1881.  As  the  cum  plaint 
tendered  a  claim  for  the  taxes  o(1n78  only, 
and  the  service  of  process,  by  publlcutlon, 
distinctly  gave  notice  of  tbat  clulm,  and 
there  was  no  appearance  by  the  landown- 
er, we  are  of  (>plnlon  that  the  jurisdiction 
of  the  court  was  confined  to  the  cluira  as- 
serted In  the  complaint,  and  that  thecourt 
could  acquire  Jurisdiction  of  the  claim  tor 
the  taxes  of  subsequent  years  only  by  an 
amendment  to  the  complaint,  and  new 
serviLC  or  the  appearance  of  the  landown- 
er. Newm.  PI.  «  Pr.  p.  688;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  State,  55  Ark.  200,  17 
8.  W.  Kep.  808;  Monday  v.  Vail,  84  N.  J. 
Law,4I8;  Windsor  v.McVelgb,  93U.S.274; 
Spoors  V,  Coen,  44  Ohio  St.  497,  9  N.  B. 
Rep.  132;  Dunlap  v.  Southerliu,  63  Tex.88; 
Seamster  v.  Biaclcstock,  83  Va.  232,  2  &>.  B. 
Rep.  36.  When  the  court  went  outside  the 
right  asserted  In  the  complaint,  and  at- 
tempted to  adjudicate  rights  not  therein 
aet  up  or  in  any  way  referred  to.  It  ex- 
ceeded its  power;  and  its  decree.  In  so  far 
as  ic  determines  such  rights  and  orders 
their  enforcement,  was  without  its  juris- 
diction, and  void.  But  the  decree  adjudi- 
cates the  claim  asserted  in  the  complaint, 
charges  it  as  a  lien  on  theland,  and  directs 
thnt  enough  of  the  land  be  sold  to  satisfy 
the  entire  decree  including  it.  The  entire 
land  was  sold  to  satisfy  the  entire  decree. 
The  question  is  whether  the  sale  is  void 
because  made  undera  decree  which  include 
ed  claims  of  which  the  court  had  uo  juris- 
diction, or  is  validated  by  the  presence  in 
the  decree  of  a  claim  of  which  thecourt 
had  jurisdiction.  Upon  this  we  have 
found  no  direct  authority,  though  we  have 
waited  long  and  searched  extensively  for 
such.  It  is  important  to  state  tbat,  by 
the  terms  of  the  statute  tbat  enter  into 
the  decree,  the  land  was  to  be  offered  to 
the  person  who  would  pay  the  amount  of 
the  decree,  with  costs,  tor  the  least  por- 
tion ol  it  to  be  taken  out  of  the  northeast 
corner;  and,  where  no  person  offered  to 
pay  such  sum  for  the  entire  tract,  it  was 
to  be  sold  to  the  state.  By  this  provi- 
sion the  land  tbat  can  be  sold  Is  made  the 
exact  equivalent  In  value  of  the  sum  le- 
gally due,  and  a  sale  of  any  particle  in  ex- 
cess of  such  equivalent  Is  without  any 
warrant  of  law.  It  Is  thus  seen  that  it 
five  dollars  were  demanded  when  but  one 
was  due,  and  the  entire  land  was  sold  tor 
the  payment  of  the  entire  demand,  some 
part — away  from  the  northeast  corner — 
must  have  been  sold  to  satisfy  that  part 
of  the  demand  that  was  illeiral.  As  to 
such  part  the  sale  is  without  any  legal 
sanction,  and  void ;  and  as  the  part  sold 
tor  the  illegal,  cannot  be  separated  from 
that  which  was  sold  forthelegal, demand, 
the  entire  sale  must  be  treated  as  a  nullity. 
Litchfield  V.  Cud  worth.  15  Pick.  23;  Ad- 
ams v.  Morrison,  4  N.  H.  166.  Upon  the 
first  part  of  the  proposition  the  opinion 
of  Judge  Cooi^EY  in  the  case  of  Sllsbee  v. 
Stockle,  44  Mich.  561,  7  N.  W.  Rep.  160,  367, 
will  be  found  very  clear  and  Instructive. 


Cooley,  Tax'n,  497.  The  question  did  not 
arise  in  that  case  upon  the  effect  of  a  sale 
under  a  decree  a  part  of  which  was  with- 
out  the  court's  jurls<llctloo,  but  upon  the 
power  of  the  legislature  to  cure  an  ordi- 
nary tax  sale,  conducted  according  to  a 
plan  similar  to  that  provided  by  our  act 
to  collect  taxes  a  part  of  which  were  ille- 
gal. He  there  shows  that  the  sale  of  a 
part  of  the  land  was  for  the  illegal  tax; 
that  it  was  therefore  a  nullity,  and  could 
not  be  cured  by  the  legislature;  and  the 
same  course  of  reasoning  shows  in  this 
case  that  a  sale  of  a  part  was  to  satisfy 
the  void  part  of  the  judgment,  and  could 
not  be  aided  by  the  part  of  the  decree  that 
was  valid.  We  refer  to  that  case  for  a 
lucid  discussion  of  the  question,  which 
we  consider  convincing.  The  doubt  tbat 
has  crossed  our  minds  is  whether  the  rea- 
soning applies  to  this  class  ot  cases.  The 
conclusion  to  which  we  have  come  alter 
much  hesitation  is  that  Itdues.    AtHrmed. 


HeRBHET  v.  LiVCB. 

(Supreme  Cowrt  of  Arkansas.  July  1,  1893.) 
Decision  ok  Appbal— Uodification  or  Diobbb. 
Where  the  sapreme  court  has  adjndged 
plaintiff  entitled  to  recover  an  Interest  in  land, 
and  accordingly  reversed  the  Indgmunt  of  the 
trial  court,  and  directed  ent^of  judgment  in  ao- 
cordance  with  the  prayer  of  the  complaint,  and 
defeudBut  moves  to  modify  this  judgment  on  the 
ground  that  It  operates  to  oat  off  her  claim  for 
taxes,  repairs,  and  Improvements,  which  claim 
was  not  disclosed  on  the  abstracts  and  briefs  as 
having  been  made  on  the  appeal,  nor  tbat  plain- 
tiff asked  any  accounting  for  rents,  the  supreme 
coart  win  not  determine  the  claims  on  the  mer- 
its, but  will  modify  the  decree,  and  leave  the 
questions  open  for  the  trial  court  on  remand  to 
order  an  account  stated. 

Appeal  from  circuit  court,  Sebastian 
couoty;  Edoar  B.  Bryant,  Judge. 

Motion  by  BInker  Luce  airalnst  Harrl</t 
A,  Hershey  to  modify  a  decree  of  reversal. 
Decree  modlQed. 

Jos.  M.  Hill,  tor  appellant.  Clendening, 
Read  &  Tonwana,  for  appellee. 

Hemingway,  J.  Upon  the  hearing  of 
this  cause  we  were  ot  opinion  tbat  the 
plaintiff  was  entitled  to  recover  the  inter- 
est claimed  in  the  land  described  in  the 
complaint,  and  accordingly  adjudged  that 
the  judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  in  accordance  with  the  prayer 
ot  the  complaint.  The  defendant  has 
made  a  motion  to  modify  the  iudgment 
and  directions  contained  in  it,  on  the 
ground  that  it  operates  to  cut  ott  his 
claim  tor  taxes,  repairs,  and  inipnive- 
ments.  The  plaintiff  resists  the  motion, 
because  the  defendant,  being  a  tenant  lu 
common,  is  not  entitled  to  set  up  a  claim 
of  that  character.  The  cause  was  sub- 
mitted upon  abstracts  and  briefs  that  did 
not  disclose  that  the  plaintiff  asked  any 
accounting  for  rents,  or  the  defendant  for 
taxes,  repairs,  or  improvements.  No 
right  as  to  either  was  submitted  to  us, 
considered,  or  wittiuKly  adjudged,  and 
there  is  nothing  before  us  now  upon  whlcb 
we  can  determine  the  merits  of  such  claims. 
We  therefore  leave  all  questions  relative- 
thereto  open,  and,  when  the  cause  Is  re- 
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manded,  the  court  may  order  an  account 
Btitted  according  to  the  rights  of  tbe  par- 
ties and  the  principles  ot  eqnity  applicable 
thereto.  To  this  extent  the  iadgment  ot 
reversal  will  be  modified;  In  other  re- 
spects it  will  stand. 


State  ▼.  Crabtrek. 

(Supreme  Court  of  MUtowrl,  DM»Um  No.  Z 
July  1,  1892.) 

HOMICISK — IXSTRDCTIOXS — EVIDBXOB — ^TBKBATS— 
DlIXO  D^LABATIOKS. 

1.  Defendant  was  convicted  of  murder,  on 
evidence  showing  that  he  shot  the  deceased  while 
the  Iwo  were  having  a  souffle.  Tbe  state's  evi- 
dence was  bhat  be  shot  tbe  deceased  in  the  back, 
without  provocation.  Tbe  defendant's  testimony 
tended  to  prove  that  he  shot  him  In  self-defense. 
.Held,  that  it  was  reversible  error  to  fail  to  in- 
struct the  jory  In  regard  to  manslauRhtar. 

8.  Where  defendant  and  deceased  have  been 
on  friendly  terms  till  the  day  of  the  homicide  it 
is  error  to  admit  evidence  of  general  threats 
made  by  defendant  some  time  before  the  homi- 
cide. 

8.  Dying  declarations,  made  by  tbe  deceased 
on  tlie  evening  he  was  shot,  under  the  belief  that 
death  was  impending,  are  admissible,  though 
the  deceased  survived  for  some  time  thereafter. 

Appeal  from  cln-nlt  court,  Gasconade 
connty;  Rudolph  IIirzkl,  Judge. 

Indictment  ol  L>uula  Crabtree  for  mur- 
der. Defendant  was  convicted,  and  ho  ap- 
pealt>.    Reversed. 

Thos.  B.  Crewe,  tor  appellant.  Tbe  At- 
torney aeneml,  tor  the  State. 

Thomas,  J.  Thedefendant  appealstrom 
a  sentence  to  Imprisonment  in  tbe  peniten- 
tiary tor  45  years  by  tbe  circuit  court  ot 
Gasconade  connty,  for  murder  ot  the  sec- 
ond degree.  The  evidence  on  tbe  part  ot 
the  state  tended  to  prove  that  defendant 
bad  been  an  employe  of  the  St.  Louis  & 
Sen  Francisco  Railway  Company,  but  at 
the  time  of  the  homicide  had  quit  that 
service.  That  Louie  H.  Wilmers,  the  de- 
ceased, was  a  police  otficer  of  the  city  ot 
St.  Louis,  and,  being  dressed  in  tbe  uni- 
form ot  sucb  officer,  approached  defendant 
on  the  evening  of  August  25, 1890,  at  a  sa- 
loon on  the  corner  ot  Chouteau  avenue 
and  Manchester  road,  in  that  city,  and 
told  him  he  had  been  informed  he  had  a 
pistol,  and,  If  he  had.  It  was  his  duty  to 
arrest  bira.  Defendant  denied  having  a 
pistol.  The  officer  then  felt  of  his  person, 
and  defendant  shoved  bira  off.  causing  the 
officer  to  stagger.  Defendant  ran  across 
tbe  street,  and  down  to  the  railroad  yards, 
and  was  followed  a  short  distance  by  tbe 
officer,  wbo  returned,  however,  in  a  short 
time  to  the  saloon,  in  about  20  minutes 
afterwards  the  officer  went  to  the  railroad 
yards,  and  tbe  defendant  met  lilm,  pistol 
in  band,  and  said,  "I  have  got  you  now, 
and  I  will  give  it  to  you. "  The  officer 
closed  In  on  him,  and  tbe  defendant  shot 
him  in  tbe  back,  and  then  stood  over  him 
for  a  second,  and  said,  "I  will  blow  your 
bead  off,  Uod  damn  yon,"  and  ran  awa.v, 
and  tbe  officer  shot  at  blm  as  be  ran.  The 
defendant  left  on  a  freight  train  that 
night,  and  was  arreste<l  a  day  or  two  aft- 
erwards in  Dent  county.  Mo.  To  the 
officer  having  bim  In  custody  be  stated  he 
was  drunk  when  be  shot,  and  that  tbe 


officer  struck  him  several  times  with  bis 
club.  It  does  not  appear  that  the  officer 
made  any  attempt  to  arrest  defendant  at 
tbe  time  of  the  difficulty,  and  up  to  that 
evening  they  had  been  acquaintances  and 
on  friendly  terms.  The  officer  survived 
some  time,  but  finally  died  ot  the  wound 
Inflicted  on  him  on  this  occasion  by  de- 
fendant. What  occnrred  between  the  par- 
ties at  the  time  ot  the  shooting  was  prov- 
en on  the  port  of  the  state  mainly  by  the 
dying  declarations  of  the  decense<l.  Od 
the  part  of  defendant  the  evidence  tended 
to  prove  that  after  the  meeting  at  the  sa- 
loon he  went  to  the  railroad  yards,  to- 
take  a  freight  train  going  west;  sat  dowa 
on  an  embankment  to  wait  for  the  train;, 
that  two  boys  came  to  hUn  there,  and 
during  a  casual  conversation  between 
them  the  deceased  came  up.  and,  without 
saying  a  word,  struck  defendant  three 
blows  on  the  (ace and  head  with  bis  pollc» 
club;  that  they  clinched  and  fell  to  the- 
ground,  tbe  deceased  on  top;  while  down, 
deceased  drew  his  pistol,  and  then  the  de- 
fendant drew  bis  pistol,  and  shot  once 
and  only  once.  These  facts  were  detailed, 
by  defendant  and  the  two  boya  substan- 
tially alike.  The  defendant  testified  that 
be  shot  in  defense  of  his  person,  bellevinar 
at  tbe  time  the  deceased  Intended  to  kilt 
him,  and  that  the  deceased  did  not  at- 
tempt to  arrest  him,  or  tell  him  he  intend- 
ed to  arrest  blui.  Tbe  court,  ot  Its  own- 
motion,  by  its  Instruction,  authorized' 
tbe  jury  to  find  defendantgullty  ot  murder 
of  the  first  or  second  degree,  or  to  acqult'< 
him  on  tbe  ground  of  self-defense.  Defend- 
ant, In  his  motion  for  new  trial,  alleged' 
error  in  the  failure  ot  the  court  to  instruct, 
on  manalangbter. 

1.  The  state  Insists  that  tbe  evidence 
makes  out  a  plain  case  of  murder  or  self- 
defense,  but  we  do  not  think  so.  It  de- 
ceased struck  defendant  with  his  club,  and 
afterwards  and  during  the  struggle  de- 
fendant drew  his  pistol  dud  shot  while  in> 
a  beat  ot  passion  produced  by  the  assaults 
ot  the  deceased,  but  notundersuch  circum- 
stances as  Justified  him  on  the  ground  of 
self-defense,  he  was  guilty  of  manslaugh- 
ter ot  the  fonrth  degree,  even  though  he 
Intended  to  kill.  State  v.  Berkley,  (Mo, 
Sup.)  4  8.  W.  Rep.  24;  State  v.  Thomas,. 
78  Mo.  325.  Tbe  facts  wonid  have  justified 
the  jnry  In  finding  defendant  guilty  ot  tbi» 
degree  ot  manslaughter,  and  the  court! 
ought  of  its  own  motion  to  have  so  In- 
structed. 

2.  The  court  trred  also  in  admitting  th» 
testimony  of  Ollle  Leonard,  as  to  threats 
made  by  defendant  some  time  prior  to  tbe- 
bomldde.  These  threats  were  in  general- 
terms,  applied  to  the  members  of  his  owoi 
family,  if  to  any  one  In  particular,  and  cer- 
tainly bad  no  reference  whatever  to  de- 
ceased, and  onght  to  have  been  excluded. 
According  to  the  evidence  in  this  record,, 
defendant  and  deceased  bad  not  had  any 
trouble,and  bad  been  on  friendly  terms  tlik 
thelrmeeting  at  the  saloon  on  the  evenln)c 
of  the  homicide;  and  general  threatsmade 
by  defendant  some  time  prior  could  not 
have  thrown  an.v  light  on  the  transactloik 
at  the  time  ot  tbe  rencounter  between  bira> 
and  deceased. 

8.  Tbe  court  properly  admitted  in  evW 
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dence  the  dying  dec-lnratlons  made  by  de- 
ceased on  the  evenlne  be  was  shot.  Theue, 
-we  think,  were  mnde  in  extremis,  under 
the  belief  that  death  wuh  impendlnK.  For 
the  reasoHH  above  given  the  jiidKment  will 
be  reversed,  and  the  eauae  remanded  (or 
new  trial.    All  concur. 


Crook  et  al.  v.  Tull  et  ah 

{Supreme  Court  of  MUaourt,  Division  No.  Z 

July  1,  1893.) 

Obath  or  Parties  —  Revivai.  or  Actiok— Bug- 

BASO  AND  Wi»a— Fkauddlbnt  CoNVBTA!?CX8 — 
Harmless  Error— Interest  on  Jcdohbkt. 

1.  Where  ahusband  is  joined  as  party  defecd- 
ant  in  a  suit  against  bis  wife  merely  in  compli- 
ance  with  Rev.  St.  1»79,  j|  S16S,  requiring  him  to 
be  so  joined,  and  not  for  the  purpose  of  obtain- 
ing any  relief  as  against  bim,  the  salt  may  be 
continued  against  her  after  his  death  without  re- 
viving it  in  the  name  of  his  administrator. 

2.  Where  one  of  several  plaintiffs,  who  are 
copartners,  dies  penaing  suit,  and  the  action  pro- 
ceeds in  the  name  of  the  survivor,  the  objection 
that  the  action  should  have  been  revived  in  the 
name  of  his  administrator  comes  too  late  when 
made  for  the  first  time  on  appeal,  especially  where 
the  rei:ord  does  not  show  that  the  administrator 
of  the  deceased  plaintiff  bad  qualified  as  admin- 
istrator of  the  partnership  estate. 

8.  In  an  equity  suit,  permitting  a  party  to 
testify  over  objection  as  to  transactions  concern- 
ing a  deceased  adverse  party  is  harmless  error 
-where  there  is  sufficient  competentevldence  in  the 
<sase  to  prove  the  matters  sworn  to  by  such 
party. 

4.  The  presumption  of  law  is  that  property 
acquired  by  a  wife  during  coverture  was  paid 
for  with  the  means  of  ber  husband.  Sloan  v. 
Torry,  7S  Mo.  625,  followed. 

8.  Under  Rev.  St.  1879,  %  2725,  which  pro- 
vides that  judgments  "upon  contracts  bearing 
more  than  6  percent  Interest  shall  bear  the  same 
interest  burne  by  such  contracts, "  a  judgment 
-which  shows  that  it  is  rendered  upon  a  note  bear- 
tog  10  per  cent,  interest  bears  Interest  at  that 
rate  without  any  reuital  in  the  judgment  to  thit 
-effect. 

6.  Where  judgment  Is  rendered  for  debt  and 
-costs.  It  Is  proper  to  tax  the  costs  for  payment  in 
favor  of  the  officer  entitled  to  them,  where  they 
Inve  not  been  paid  by  the  plaintiff. 

Appeal  from  circuit  court, Clark  county; 
Bkn  E.  TuKNRR,  JudKe. 

Creditors'  bill  by  John  D.  Crook,  John 
C.  Paxton,  and  WaaliiiiKton  Hendson 
against  Ella  R.  Tuil  and  Dabney  I...  Tnll. 
Plain  tiffs  obtained  judgment  against  Ella 
R.  Tnll,  and  sbe  appeals.    AfBrmed. 

Joba  O.  Smoot,  (or  appellant.  Oeo.  T. 
iCoIUns,  (or  respondents. 

Macfarlanr,  J.  Tblsanitlsin  the  na- 
ture of  a  creditors*  bill  to  charge  certain 
real  estate  held  In  the  name  of  dpfendant 
Ella  K.  Tull  with  tbe  payments  of  certain 
judgments  tn  favor  of  plaintiffs  and 
against  Dabney  L.  Tull,  husband  of  nald 
Ella.  It  Is  charged  tn  the  petition  thaton 
the  21st  day  of  January,  1878,  plalntlHs, 
John  D.  Crook,  .Tohn  C.  Haxton,  and 
Washington  Uendson,  as  partners,  ob- 
tained two  judgments  against  Dubney  L. 
Tull  (or  f 25  and  9<il-65  respectively,  and 
-costs;  that  said  judgments  were  ren- 
dered upon  notes  bearing  interest  at  10 
percent,  per  annnm;  that  executions  on 
«nid  judgments  were  Issued  and  returned 
nulla  bona;    that   the    judgraeuts    were 


revived  February  23, 1888,  and  transcrlpta 
flle^  In  the  otflce  of  tbe  circuit  clerk  of 
tbe  county.  April  19.  1883,  and  duly  re- 
corded; that  exerutluns  on  these  tran- 
script Jud^rments  were  also  issued,  but  no 
property  was  found  iu  the  name  of  the 
defendant  therein  upon  which  to  levy  the 
same;  that,  after  contracting  the  said 
debts,  said  defendant  Dabney  L.  Tull,  (or 
tbe  purpose  of  hindering,  delaying,  and 
defrauding  his  creditors,  caused  all  bis  in- 
terest In  both  real  and  personal  estate  of 
which  be  was  posHCHsed  to  be  conveyed  to 
bis  wife,  defendant  Ella  R.  Tnll;  that  all 
his  own  means  and  such  as  be  made  in 
business  were  vested  in  lauds  and  personal 
property  in  the  name  of  his  said  wife.  It 
was  charged  that  she  held  in  that  man- 
ner several  hundred  acres  of  land,  and  a 
large  number  of  cattle,  b«»rses,  sheep, 
and  other  personal  property.  The  prayer 
was  that  the  said  lands  ho  subjected  to 
the  payment  of  these  judgiiieuts.  Tlie 
answer  was  a  general  denial.  Before  the 
trial,  defendant  Dabney  L.  Tull  died. 
There  was  no  revival  of  the  cause,  and 
the  rase  was  tried  at  thenext  term  against 
tbe  wife  alone.  After  finding  the  correct- 
ness of  the  judgments  and  the  amounts 
due  thereon,  the  court  found  that,  after 
contracting  tbe  indebtedness  with  plain- 
tiffs, the  said  Dabney  L.  Tull  transferred 
or  caused  to  be  transferred  to  defendant, 
his  wife,  al!  his  land, — over  600  acres,— 
and  all  his  pers(.>nal  property ;  that  tbe 
husband  had  the  full  control  and  manage- 
ment of  the  estate;  that  his  labor  and 
skill  were  all  devoted  to  the  careand  man- 
agement of  the  same;  and  that  he  had  no 
property  in  his  own  name  out  of  which 
tbe  debt  could  be  made.  The  court  found 
tbe  facts  as  charged  In  the  petition,  and 
it  was  adjudged  that  the  said  judgments, 
with  interest  and  costs  as  found, -Mould 
constitute  a  Hen  and  charge  on  said  land, 
and  that  the  same  should  be  sold,  etc. 
From  this  judgment,  defendant  appealed. 
1.  It  is  objected  by  defendant, In  tbeflrst 
place,  that  under  section  22UI  of  the  stat- 
ute no  trial  could  be  had  until  the  third 
term  after  the  death  of  Dabney  I<.  Tnll, 
unless  the  cause  was  first  revived  In  the 
name  of  his  administrator,  and  that  there- 
fore the  trial  was  premature.  It  is  un- 
doubtedly true,  as  contended,  that  no 
suit  can  abate  In  case  of  tbe  death  of  a 
party  thereto  until  the  third  term  after 
suggestion  of  tbe  death,  and  a  trial  before 
that  time,  without  a  revival,  could  not 
properly  be  had.  This  rule  only  applies. 
of  coorse,  to  such  actions  as  require  that 
the  administrator  of  the  deceased  party 
would  have  been  a  necessary  party  to  an 
original  suit.  We  do  not  think  the  ad- 
ministrator of  the  deceased  husband  of 
defendant  a  necessary  or  proper  party  tu 
the  anit.  Neither  deceased  nor  his  aduilD- 
istrator  could  attack  or  impeach  the  va- 
lidity of  tbe  deeds  under  which  tbe  title 
to  the  land  was  vested  in  defendant. 
Jackman  v.  Itobinson,  64  Mo.  292;  Roan 
V.  Winn,  93  Mo.  511,  4  S.  W.  Rep.  736. 
The  husband  was  only  necessary  as  a  par- 
ty, originally,  in  order  to  conform  to  the 
statute  then  In  force,  requiring  him  to  be 
joined  with  his  wife  in  a  Huitfororagainst 
ber.    Rev.  8t.  1879.  ;  8468.    We    do  not 
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-tblnk    there   was     error    In     proceeding 
against  the  ^ife  alone. 

2.  The  record  shows  that  Washlnfcton 
Uendson,  one  of  the  plaintiffs,  and  a  co- 
partner with  the  other  plaiotiOs,  also  died 
pendlni;  the  eoit  and  prior  to  the  trial 
and  Jadginent.  The  action  proceeded  aft- 
-er  bta  death  in  the  name  of  the  survivors 
withont  objectioti  by  defendant.  It  is  in 
this  court  objected,  for  the  Brst  time,  that 
the  court  erred  in  thus  proceeiiln^.  and  for 
that  reason  the  Judgment  should  be  re- 
versed. We  do  not  agree  to  this  objection 
tor  two  reasons.  It  is  the  settled  rule  of 
practice  in  this  state  that  an  objection  on 
account  of  defects  of  parties,  unless  made 
Id  an  appropriate  manner  before  the  trial, 
will  be  taken  as  waived  b.T  the  ooposite 

garty.  Dann  ▼.  Railroad  Co.,  68  Mo.  269; 
ntler  v.  Lawson,  72  Mo.  227.  Again,  it 
does  not  appear  from  the  record  that  the 
administrator  of  the  deceased  portnerhad 
qaallfled  as  administrator  of  the  partner- 
ship estate,  and  aniess  that  was  dune  the 
surviving  partners  had  the  right  to  pro- 
ceed alone  in  the  collection  of  the  debts 
and  settlement  of  the  affairs  of  the  part- 
nership. Bredow  v.  Pank,  2H  Mo.  185; 
Easton  v.Oourtwrlgbt,84  Mo.  27;  Matney 
V.  tiregg,  19  Mo.  App.  109.  These  decisions 
clearly  indicate  that  giving  a  bond,  as  re- 
quired by  sections  67,  60,  Rev.  St.  1879,  was 
not  necessary  to  vest  in  the  surviving 
partner  the  title  tu  the  partnership 
goods,  or  the  richt  to  collect  the  partner- 
ship debts,  but  it  was  intended  to  pre- 
serve these  rights  to  them,  as  against  the 
administrator  of  the  deceased  partner, 
who  had  given  bond  under  section  62  of 
•aid  statutes. 

S.  J  obn  D.  Crook,  one  of  the  plaintiffs, 
was  examined  as  a  witness  In  bis  own  i>e- 
half,  and  was  permitted  to  testify,  over 
the  objection  of  defendant,  that  the  debts 
upon  which  the  Judgmenta  against  Dab- 
Dey  L.  Tull  were  rendered  were  created  in 
the  years  1872  and  1H74.  reepectlvely.  The 
objection  was  to  the  competency  of  the 
witness  to  testify  to  these  tacts,  the  said 
Tall  being  dead.  The  case  was  in  equity, 
and  was  tried  to  the  court  without  jury 
isaoes.  In  such  case  no  harm  can  result 
from  the  admlssioD  o(  the  evidence  in  the 
trial  court,  as  it  can  be  disregarded  by 
this  court.  If  deemed  Inadmissible.  Pow- 
ell V.  Adams.  98  Mo.  601,  12  S.  W.  Rep.  295. 
The  evidence  of  this  witness  was  only 
signlBcant  in  showing  that  the  property 
was  conveyed  to  the  wife  subsequHnt  to 
«ontracting  the  debts  by  the  husband. 
This  wasunquestlonablyamaterialfact  to 
be  proved  by  plaintiff;  otherwise  the  gift 
to  the  nife,  if  honestly  made,  would  be 
good.  The  judgments  against  Dabney  L. 
Toll  recite  the  dates  of  the  notes  sued  up- 
-on  to  have  been  the  4th  day  of  March, 
1874,  and  the  19tb  day  ut  January,  1876,  re- 
«pectively.  The  notes,  which  were  offered 
in  evidence,  showed  the  same  tacts.  The 
testimony  to  which  objection  is  made 
fixeil  the  datesol  the  debts  for  which  these 
Botes  were  given  about  two  years  earlier. 
The  evidence  also  shows  that  the  title  to 
all  the  property  was  vested  in  defendant 
snbsequent  to  the  date  of  each  of  the 
notes,  except  the  undivided  halt  of  the  N. 
W.  %  of  section  26,  township  66,  range  11, 


which  was  vested  by  deed  from  George 
Tull  dated  April  2B,  1874,  but  which  was 
subsequently  sold  by  tiie  Sheriff  under  a 
Judgment  against  her  husband,  and  was 
reconveyed  to  her  In  1882.  So  It  suffl- 
ciently  appears  by  other  evidence  that 
defendant  acquli-ed  title  to  all  tne'  i)rop- 
erty  after  the  debts  upon  which  Judgment 
was  rendered  had  accrued,  and  theevldence 
of  the  witness  objected  to  was  hnrniless. 

4.  We  think  the  Judgment  of  the  circuit 
court  abundantly  supported  by  the  evi- 
dence. The  presumption  of  law  is  that 
property  acquired  by  the  wife  duiing 
coverture  was  paid  lor  with  the  means  of 
the  husband.  Sloan  v.  Torry,  78  Mu.  )!25, 
and  authorltleti  cited.  Defendant  ottered 
no  evidence  to  rebut  that  presumption. 

6.  Objection  is  made  that  the  amount 
found  due  plaintiff  upon  the  judgment 
was  excessive ;  that  interest  on  the  judg- 
ments should  have  been  calculated  at  6 
per  cent,  simple  Interest,  and  the  costs 
which  accrued  on  these  suits  and  Judg- 
ments should  not  have  been  allowed,  for 
the  reason  that  there  was  no  evidence 
that  It  had  been  paid  by  the  plaintiffs. 
It  is  not  insisted  that  the  Judgment  Is  ex- 
cessive if  interest  was  properly  calculated 
at  10  per  cent.,  and  it  the  costs  wirirh  ac- 
crued In  those  suits  are  properly  charge- 
able on  this  Judgment.  The  Judgment  of 
the  justice  sbows  that  each  of  the  notes 
sued  upon  bore  interest  at  10  per  cent,  per 
annum,  and  the  one  npon  which  judg- 
ment for  f61.65  was  rendered  bore  com- 
pound interest.  Section  2725,  Rev.  St. 
1879,  provides  that  all  money  judgments 
shall  bear  6  per  cent,  interest,  except  that 
those  judgments  "upon  contracts  bearing 
more  than  six  per  cent.  Interest  shall  bear 
thesame  interest  borne  by  such  contracts. " 
It  appears  npon  the  face  of  therse  judg- 
ments that  the  contracts  bore  10  per  cent. 
Interest,  and  under  the  statute  the  judg- 
ment should  bear  the  same  rate.  We  do 
not  think  it  necessary  that  there  should 
have  been  a  recital  In  tht  judgment  to  the 
effect  that  it  bore  a  particular  rate  of  in- 
terest. The  statute  fixes  the  rate  the 
Judgment  is  to  bear.  State  v.  Vogel,  14 
Mo.  App.  189;  Evans  v.  Fisher,  26  Mo.  App. 
643.  The  judgments  of  the  justice  were  tor 
debt  and  costs,  and  the  latter  were  prop- 
erly taxed  for  payment  in  favor  of  theofli- 
cer  entitled  t«i  them,  If  they  were  never 
paid  by  plaintllfs. 

We  find  no  error  affecting  the  merits  of 
the  case.  Judgment  affirmed.  All  con- 
cor. 


State  v.  Pattbbson.' 

{Supreme  Court  of  Missouri,  DtvieUm  No.  3. 
July  1,  1892.) 

FttBOBBT— EXTRADITlOir— SumOIENCT  OF  AFFI- 
DAVIT. 

1.  Defendant  was  convicted  of  selling  and  de- 
livering a  forged  cbeok,  wilb  intent  to  have  the 
same  passed,  he  having  been  arrested  in  and 
brought  back  from  another  stale  by  requisition 
based  upon  an  affidavit  charging  tbat  he  feloni- 
ously forged  a  certain  check,  setting  it  out  in 
fall,  with  Intent  to  cheat  and  dcfrauil,  and  that 
he  had  the  same  in  possRssion,  and  did  fcloni 
ously  soli,  exchange,  utter,  pass,  and  deliver  it, 
for  B  valuable  consiiicration,  knowini?  the  sumo 
to    be  forged,    with    intuit  to   puss   the   same. 

■Rehearing  pending. 
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Beld,  that  the  affidavit  was  sufficient  to  give  the 
court  juriadictioQ  of  defendant's  person. 

2.  Kev.  Bt.  i  3634,  which  provides  that  every 
person  who  shall  sell,  exchange,  or  deliver,  for 
any  consideration,  any  forged  instrument,  know- 
ing the  same  to  be  forged,  "with  intent  to  have 
the  same  altered  or  passed, "  shall  be  adladged 
guilty  or  forgery  In  the  second  degree,  applies  to 
a  case  where  the  person  to  whom  the  forged  in- 
strument was  sold  was  Ignorant  of  the  forgery, 
and  merely  intended  to  pass  it  believing  it  to  be 
genuine. 

Appeal  from  criminal  court, Saline  coun- 
ty; JoHS  E.  RvLAND,  Judge. 

Indictment  of  Don  C.  Patterson  for  for- 
gery. Defendant  was  convicted,  and  he 
appeak.    AtHrmed. 

Haml.  Boyd,  for  appellant.  The  Attor- 
aey  General,  fur  the  State. 

Thomas,  J.  Tfae  defendant  was  sen- 
tenced to  Imprisonment  In  the  peniten- 
tiary for  10  years  by  the  criminal  court  of 
Saline  county  In  ()ctober,  1889,  (or  selling 
and  delivering  a  forged  check,  knowing 
the  same  to  have  been  forged,  with  Intent 
to  have  the  same  passed,  and  he  prose- 
cutes this  appeal. 

1.  Defendant's  first  contention  Is  that 
the  court  had  no  Jurisdiction  over  his  per- 
son. After  the  alleged  commission  of  the 
offense,  defendant  went  to  Montana, 
whence  he  was  brought  back  on  a  requisi- 
tion of  the  governor  of  MiKsourl  upon  the 
governor  of  Montana,  which  requisition 
was  issued  upon  an  affidavit  made  in  due 
form  by  J.  P.  Huston,  charging  that  de- 
fendant at  the  county  of  Saline  and  state 
of  Missouri,  on  the  20th  day  of  December, 
1890,  feloniously  forged  a  check  "purport- 
ing to  have  been  drawn  upon  the  Joplin 
National  Bank,  a  bank  duly  incorporated 
under  the  laws  of  the  United  States,  which 
said  false,  forged,  and  counterieit  check  is 
of  tenor  following,  that  Is  to  say:  'Jop- 
lin, Mo.,  December  17th,  1890.  No. — .  .lop- 
lin  National  Bank.  Pay  to  A.  R.  Ruger,  or 
bearer, 9125.00-100  (one  hundred  and  twen- 
ty-five) dollars,  ac.  M.  C.  T.  Co.  A.  B. 
McI.NTiHK,'— with  Intent  then  and  there  to 
cbeatand  defraud;  and  did  then  and  there 
have  In  bis  possession,  and  feloniously 
sell,  exchange,  attnr,  pass,  and  deliver,  for 
a  valuable  consideration,  to  wit,  one  hun- 
dred and  twenty-five  dollars,  said  false, 
forged,  and  counterieit  check,  knowing 
the  same  to  be  falsely  made,  forged,  and 
counterfeited,  with  intent  to  pass  the 
same,  and  to  cheat  and  defraud,  against 
the  peace  and  dignity  of  the  state. " 

Defendantclalms  that  his  affidavit  makes 
but  one  charge  against  him,  that  of  mak- 
ing ;i  false,  forged,  and  counterfeit  check; 
and  we  have  been  cited  to  a  long  list  of 
adjudged  cases  on  the  question  whether  a 
party  extradited  for  one  offense  can  be 
tried  for  another.  There  is  much  learning 
on  this  subject  in  the  books,  but  we  do 
not  deem  it  necessary  at  this  time  to  ex- 
amine It.  The  orfenne  fur  which  defend- 
ant was  tried  and  convicted  is  set  out  in 
the  affidavit,  nut  probably  with  that  ex- 
plicltneBS  required  in  uu  Indictment,  but 
yet  explicitly  enough  to  fully  inform  de- 
fendant and  the  authorities  of  the  two 
stales  what  the  offense  was  for  which  ex- 
tradition was  asked.  The  instrument  is 
set  oat  in  full,  and  defendant  is  charged. 


first,  with  forging  it.  and  then  with  hav- 
ing it  In  his  possesHloD,  and  selling  it,  and 
delivering  it,  knowing  It  to  have  been 
forged,  with  intent  to  pass  the  same.  The- 
omission  to  charge  that  defendant  sold 
the  check  with  the  intent  to  have  thesame 
passed  is, at  most,  a  mera  formal,  and  not 
a  substantial,  defect,  and  does  not,  in  the 
slightest  degree,  affect  the  validity  of  the 
requisition,  if  it  was  ever  available.  It 
was  before  the  governors  of  Missouri  and' 
Montana,  and  not  before  this  court  on  this 
appeal. 

2.  The  next  error  assigned  by  defendant 
arises  out  of  the  evidence  and  the  Instrac- 
tions  of  the  conrt.  The  evidence  tends  to- 
show  that  about  the  19tb  day  of  Decem- 
ber, 1890,  defendant  went  to  the  town  of 
Marshall,  in  Saline  county,  representing 
that  his  name  was  A.  R.  Ruger,  and  that 
he  was  the  chief  engineer  of  the  ('hicago> 
Milwaukee  &.  St.  Paul  Railroad,  and  de- 
sired to  establish  his  beadqnarcers  there,. 
He  drove  around  the  town  that  day  with 
some  of  tbecitizens  looking  over  the  route 
of  the  proposed  road,  and  spoke  of  hiring 
teams,  etc.  The  next  morning  be  hired  a 
team  to  drive  him  towards  Miami;  bat 
before  leaving  be  went  to  the  Huston  & 
Wood  Bonk,  and,  presenting  the  check 
set  out  In  the  affidavit  of  J.  P.  Huston, 
given  above,  obtained  tl25  In  caoh  for  it. 
The  check  tnrned  out  to  bea  forgnry,  there- 
being  no  such  person  as  A.  B.  Mclntire. 
Alter  driving  aronnd  a  while,  defendant 
left.  He  was  next  seen  In  Washington,  D. 
C,  and  next  in  Montana.  The  defendant 
was  charged  In  the  indictment  in  three 
several  counts:  (1)  With  forging  the 
check;  (2)  with  uttering  it  with  intent  to 
defraud ;  and  (3)  with  selling  It  with  in- 
tent to  have  the  same  passed.  Tho  state 
entered  a  nolle  pros,  as  to  the  second 
count,  and  the  jury  convicted  defendant  of 
the  charge  contained  In  the  third  count. 
As  to  the  third  count,  the  court  Instruct- 
ed the  jury, in  substance,  ttaatif  they  found 
that  defendant  did  feloniously  sell,  ex- 
change, and  deliver  to  the  Huston  &  Wood 
Bank,  for  the  consideration  of  f  125,  the 
check  above  set  out,  and  that  at  the  time 
he  did  so  be  knew  It  was  falsely  made, 
forged,  or  counterfeited,  with  the  Intent 
to  have  the  same  passed,  then  they  would' 
find  him  guilty.  This  Instruction,  dMead- 
ant  insists,  was  not  warranted  by  the  evi- 
dence. In  order  to  understand  bis  posi. 
tlon,  it  becomes  necessary  to  state  his  ar- 
gument. It  Is  that  our  statute  creates 
several  distinct  offenses  Inreeard  toforged 
Instruments:  (1)  Forgery;  (2)  uttering 
with  intent  to  defraud;  and  (.I)  selling 
with  intent  to  have  passed.  The  ecctiob 
defining  "forgery"  says  nothing  about  in- 
tent. Then  follows  section  3634,  Rev.  St., 
under  which  the  third  count  of  tbis  Indlct- 
metit  is  drawn,  which  provldesas  follows: 
"Every  person  who  shell  sell,  exchange, 
or  deliver,  or  offer  to  sell,  exchange,  or  de- 
liver, or  receive  upon  a  sale,  exchange,  or 
delivery,  (or  any  conHlderatlon,  any  false- 
ly made,  altered,  forged,  or  counterfeited 
note,  check,  bill,  draft,  or  other  instru- 
ment, the  falsely  making,  altering,  forging, 
or  counterieitlng  of  which  la  by  the  last 
section  declared  to  be  an  offense,  knowing 
thesame  to  befalsely  made,  altered,  forged^ 
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(ir  counterfeited,  with  intent  to  bare  the 
same  altered  or  panaed,  shall  be  adjudged 
K"ilty  uf  lorKery  in  the  second  decree." 
The  BiibsequentHectioDB  define  the  offenses 
ot  having  forged  instruments  in  pushes- 
sion  for  the  purpose  of  passing  or  utter- 
log  the  same,  and  of  pasaing  and  uttering 
forged  Inetrnments with  intencto  defraud. 
Jo  regard  to  these  several  provisiuus,  the 
defendant  says:  "The  offense  described  in 
Hectiou  3634  is  a  distinct  offense,  not  a 
lesser  degree  ot  some  other  offense,  and 
proof  of  an  intent  to  pass  cannot  include 
an  Intent  to  '  have  the  same  paHsed.'  The 
offense  described  in  364(i  is  foruttering  and 
passing,  but  the  offense  described  in  3634  Is 
for  procuring  some  other  person  to  pass. 
The  intent  to  pass  might  he  included  in 
the  term  'Intent  to  have  passed,'  on  the 
principle  of  facit  per  allum,  fuclt  per  sv; 
but  can  it  be  even  reasonably  inferred, 
from  the  facts  shown  in  this  case,  that  de- 
fendant's intent  was  to  have  the  Uuston 
ft  Wood  Bank  to  pass  a  forged  check?" 
Tbe  argument  is  that  section  8634  was  in- 
tended  to  cover  cases  where  the  parties 
are  willing  purchasers  of  forged  Instru- 
ments as  such,  and  hence  are  not  deceived 
or  defrauded,  bnt  they  buy  with  the  dis- 
tinct understanding  thvy  are  getting 
forged  instruments  for  the  purpoaenf  pass- 
ing tiiem  to  others.  In  other  words,  that 
tbe  seller  and  purchaser  are  confederates 
In  tbe  erime.  The  defendant  clt<>s  Yanval- 
kenburg  V.  State,  11  Ohio,  404;  Hutrhlns 
V.  State,  13  Ohio,  198;  and  State  v.  Wat- 
son,66  Mo.  116, — in  support  of  his  position. 
Tbe  Missouri  case  is  clearly  not  in  point, 
as  will  readily  appear  upon  examination, 
nor  are  the  Ohio  cases  applicable  bere  to 
tbe  full  extent  claimed.  Tbe  words  in  oar 
8ta tote,  "with  intent  to  have  tbe  same 
uttered  or  passed,"  are  not  found  in  the 
Ohio  statute,  under  which  the  above-cited 
cAsee  were  prosecuted.  In  the  case  at  bar 
tbe  defendant  did  not  present  tbe  check 
to  the  drawee  tor  payment,  but  he  sold 
and  transferred  it  to  the  Huston  &.  Wood 
Bank,  and  he  must  have  intended,  for  he 
mnat  have  known,  that  this  bank  would 
preeentitfor  payment  to  the  Joplin  Bank. 
But,  leaving  out  of  view  tbe  distinction 
between  the  Ohio  and  Missouri  statutes, 
we  are  not  disponed  to  apply  the  same 
construction  to  our  statute  that  the  Ohio 
court  did  to  the  statute  there.  The  Vau- 
valkenhurg  Case  did  not  receive  tbe  in- 
dorsement of  the  whole  conrt.  The  case 
was  decided  in  1842,  and  in  18TB  a  cognate 
question  was  presented  to  the  supreme 
court  of  tbat  state  in  Leonard  v.  State, 
29  Ohio  St.  4U8.  In  this  last  case  tbe  de- 
fendant was  indicted  for  selling  counterfeit 
coin,  and  tbe  proof  showed  that  he  sold 
tbe  coin  to  an  innocent  petson,  and  there- 
fore defrauded  him.  The  defendant  Insist- 
ed that,  ns  the  evidence  showed  he  Intend- 
ed to  defraud,  he  could  not  be  convicted 
under  an  iudictniant  simply  charging  him 
with  selling  counterfeit  coin  as  such,  and 
not  as  genuine  coins;  bnt  tbe  court  over- 
ruled this  point,  and  held  that  the  convic- 
tion was  right.  It  is  true  thecourt  shows 
tbat  there  was  a  distinction  between  the 
statutes  nndur  which  the  Vanvalkenburg 
and  the  Lieonard  Cases  were  prosecuted, 
but  tbe  latter  opinion  Indicates  very  clear- 


ly tbat  the  principle  of  tbe  first  decision 
should  not  be  extended.  Indeed,  -ve  do 
not  regard  the  principle  announced  in  tbe 
Vanvalkenburg  L'ase  as  scund.  Tbe  ques- 
tion decided  was  at  that  time  res  nova  in 
that  state.  But  in  another  particular  we 
think  tbe  Ohio  court  in  tbe  Leonard  Case 
overruled  tbe  Vanvalkenburg  Case,  and 
that  Is  that  selling  a  forged  Instrument  Is 
no  less  a  crime  because  an  Intent  to  div 
fraud  accompanies  the  act  of  selling.  The 
court  says:  "But,  on  the  contrary,  to 
bold  that  when  a  sale  of  countei-feit  coins 
has  been  made  by  a  party  knowing  it  to 
be  counterfeit,  tbe  circumstance  that  tbe 
sale  was  also  a  fraud  on  tbe  buyer  will 
not  prevent  tbe  guilty  party  from  being 
prosecuted  as  aseller  under  the  act  ot  1S5S. 
The  traffic  Is  no  less  guilty  on  the  part  of 
tbe  seller  tnun  it  would  be  If  tbe  buyer 
knew  of  the  counterfeit  character  of  tbe 
coin."  And  on  this  point  this  court  in  tbe 
Watson  Case,  supra, evidently  Intended  to 
approve  what  Bikchard,  J.,  said  In  the 
Vanvalkenburg  Case,  in  his  dissenting 
opinion,  Judge  Hg.nkt  saying:  "It  may 
be  remarked  tbat  in  the  latter  case  Bikch- 
ard, J.,  dissented,  and  in  a  very  able  ar- 
gnment  contended  that,  the  offense  proven 
being  of  a  lower  grade  than  and  embodied 
in  that  charged,  tbe  defendant  could  be 
convicted  under  tbat  Indictment."  In  U. 
S.  V.  Nelson,  1  Abb.  (U.S.)  133,  it  was  held 
tbat, "under  a  statute  which  punishes  one 
wbosball  '  utter '  or  '  pass  *  spurious  notes, 
knowing  them  to  be  such,  with  Intent  to 
defraud,  aiid  which  does  not  in  terms  re- 
quire tbat  they  be  uttered  as  trne,  a  de- 
fendant may  be  convicted  ot  uttering  or 
ftasslng  upon  proof  tbat  be  sold  and  de- 
Ivered  tbe  notes  as  spurious  notes  to  an- 
other person,  with  intent  that  they  should 
he  passed  upon  tbe  public  as  genuine. 
The  fact  tbat  other  provisions  of  tbe  stat- 
ute exist  which  expressly  provide  a  punisb- 
ment  for  selling  sparious  notes  does  not 
prevent  convicting  a  defendant  nnder  an 
Indictment  for  passing,  uttering,  and  pub- 
lishing such  notes  upon  proof  tbat  he  sold 
them  as  spurious,  with  intent  tbat  tbe 
purchasers  should  cause  them  to  be  put  in 
circulation  as  genuine."  In  discussing  tbe 
meaning  of  a  similar  statute,  tbe  supreme 
Judicial  court  of  Massachusetts  in  Hop- 
kins V.  Com.,  8  Mete.  (Mass.)  460,  said: 
**  But  the  omission  ot  the  words  '  as  true' 
strengthens  tbe  conclusion  that  the  legis- 
lature intended  further  to  prohibit  tbe 
passing  of  couuterlelt  bank  bills  as  money 
by  any  person,  at  any  rate  of  discount  or 
otherwise,  whether  as  between  him  and 
the  immediate  receiver  they  were  passed  as 
true  or  not."  Section  3634  was  intended 
to  cover  cases  where  a  party  sells  forifed 
Instruments  knowing  them  to  be  forged, 
with  intent  to  have  them  passed,  whether 
the  purchaser  knows  they  are  forged  or 
not.  Now,  shall  a  party  be  permitted  to 
escape  punishment  because  the  state  proves 
more  than  it  Is  requlrejl  to  prove?  Here 
the  state  proved,  and  the  jury  found,  that 
the  defendant  sold  the  check  knowing  it 
to  be  forged,  with  Intent  to  have  It  passed, 
but  it  did  not  stop  at  this;  it  went  fur- 
ther, and  proved  that  defendant  sold  tbe 
check  to  an  innocent  party,  and  therefore 
must  have  Intended  to  defraud  it.    Tbe 
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Buaton  &  Wood  Bank  wan  not  a  williug 
purchaser  of  the  forged  check  as  each,  but 
detendnnt  U  certainly  an  guilty  aH  If  the 
bank  had  known  the  check  was  spurioua. 
Hence,  under  our  statute,  the  defendant 
was  rightfully  convicted,  under  a  charge 
for  Belllne  a  forged  check,  with  Intent  to 
have  the  same  pasued,  upon  proof  that  be 
Kold  a  forged  check  knowtugltto  beforged, 
with  Intent  to  have  the  riarae  passed  and 
with  Intent  to  defraud  the  purchaser,  be- 
-cauae  the  charge  Is  contained  in  the  proof. 
The  judgment  will  beatUrnied.    Allconcur. 


McPiKE  V.  McPiKK. 

{Supreme  Court  of  Miaaourl,  IHoieUm  Ko.  2. 
July  1,  189-2.) 

BZBO0TOII8  A-TST)  ADMINISTRATORS — ^AOOOQNTIKO — 

Rents— IsTBRKST — Fractiob. 

1.  An  ndministrator  is  entitled  upon  bis 
final  accounting  to  credit  tor  money  paid  by  tiim 
lor  the  Ecbooling  and  clothes  o!  his  intestate's 
daughter,  'where  such  payments  were  made  dur- 
ing the  intestate's  lifetime  and  were  not  intend- 
-ed  as  a  gift,  and  where  the  claim  therefor,  though 
not  formally  allowed  in  the  probate  court,  was 
included  in  a  settlement  approved  by  that  court. 

2.  A  Missouri  administrator  is  not  chargea- 
ble as  administrator  for  rents  oolleoted  by  him 
from  land  of  the  intestate  in  Illinois,  where  such 
rents  accrued  after  the  intestate's  death.  In  the 
absence  of  any  proof  that  the  laws  of  lllinolsgave 
him  as  administrator  any  power  to  collect  such 
rents. 

S.  An  administrator  is  chargeable  as  such 
with  money  collected  by  him  in  .payment  of  a 
debt  due  to  his  intestate,  even  though  such  pay- 
ment was  made  in  a  foreign  state. 

4.  Where  the  land  of  an  intestate  is  left  in 
(OTSsession  of  the  heirs,  and  the  administrator 
with  their  consent  pastures  his  mules  on  such 
land,  he  is  not  chargeable  as  administrator  with 
the  value  of  the  pasturage. 

5.  An  administrator  is  not  entitled  to  interest 
-on  money  advanced  by  him  for  the  use  of  the  es- 
tateu 

0.  It  is  not  an  abuse  of  judicial  discretion  to 
irefuse  to  strike  out  objections  to  a  referee's  re- 
port because  the  objections  are  filed  one  day  after 
the  time  limited  therefor  by  order  of  court. 

Appeal  from  circuit  coart,  Ralls  county; 
W.  W.  Edwahds,  Judge. 

Shields,  Wood  dt  Mcdowan,  for  appellant. 
Biggs  &  Roy,  for  respondent. 

Qa.ntt,  p.  J.  Abraia  McPike  died  in 
-iTanuary,  1873.  Henry  C.  McPIke  was  duly 
appointed  administrator  of  his  estate  by 
the  probate  court  of  Ralls  county.  Mo. 
I'bis  Is  an  appeal  from  the  Judgment  of  the 
■circuit  court  of  Ralls  county,  on  his  final 
SPttlcinent  of  said  estate,  with  Jeremiah 
McPike,  who  was  appointed  administra- 
tor de  bonis  non.  On  his  final  settlement 
ill  the  probate  court,  the  administrator 
claimed  a  balance  due  him  from  the  estate 
of  15,079,  and  there  was  an  approval  of 
this  settlement.  From  this  Judgment  the 
administrator  de  l)nnis  noo  appealed  to 
the  circuit  court  of  Ralls  county.  The  cir- 
cuit court  referred  the  cause  toThomns  H. 
Bacon,  Esq.,  with  Instructions  to  takethe 
testimony,  hear  and  determine  the  mat- 
ters In  dispute,  and  make  full  report  to 
said  circuit  court.  In  writing,  of  all  the 
testimony,  together  with  his  findings  and 
decisions  on  the  issues  of  the  case.  The 
referee  heard  tbo  cause,  and  the  evidence 


was  dosed  9tb  March,  1886,  when  tbe  far- 
ther hearing  was  continued  to  June  22, 
1SS6.  At  this  last  date,  the  administrator, 
Henry  C.  McPIke,  filed  his  motion  tostrike 
out  of  bis  account  certain  charges  he  bad 
made  against  himself  for  rents  and  tbe 
proceeds  of  sal<)  in  partition  of  certain  real 
estate  belonging  to  his  Intestate  In  Alton, 
In  tbe  state  of  Illinois,  amounting  to  fl8,- 
990.  This  motion  tbe  refereA  overruled. 
The  referee  made  bis  report  to  tbe  circuit 
court  of  Ralls  county  on  6tb  Decem- 
ber, 1R86,  finding  a  balance  due  tbe  estate 
from  H.  O.  McPIke  of  f  8.4^.70.  Both  sides 
filed  exceptions  to  this  report.  Tbe  ref- 
eree, Thomas  H.  Bacon,  Esq.,  having  been 
elected  Judge  of  tbe  circuit  court,  by  mu- 
tual consent,  he  called  Judgre  W.  W.  Ed- 
wahds, of  the  St.  Charles  circuit  court,  to 
hear  the  exceptions  to  his  report.  Judge 
Edwakds  heard  the  cause,  and  rendered 
judgment  for  tbe  estate  against  the  ad- 
ministrator, H.  C.  McPIke,  for  »a3,858.78. 

1.  The  first  question  which  arises  upon 
tbe  rulings  of  the  circuit  court  is  tbe  pro- 
priety of  overruling  tbe  administrator's 
motion  to  strike  out  the  objections  of  the 
administrator  dp  bonis noato  the  referee's 
report.  The  circuit  court  gave  each  side 
leave  to  file  exceptions  on  or  before  Febru- 
ary 1, 1887.  The  administrator  de  hoala 
Don  filed  his  exceptions  on  February  2, 
1887.  The  extension  of  time  was  a  ma  tter 
within  tbe  discretion  of  the  trial  judge, 
and  this  motion  was  properly  overruled. 

2.  In  his  final  settlement,  tbe  adminis- 
trator claimed  a  credit  for  $1,246.00,  cred- 
ited July  14,  187.S,  for  the  schooling,  cloth- 
ing, and  moneys  laid  out  by  bis  Intestate, 
In  his  lifetime,  In  the  education  of  Ella  Mc- 
PIke, now  Mrs.  Moore.  Tbe  referee  heard 
this  evidence,  and  allowed  this  credit. 
This  account  was  presented  in  the  probate 
court  for  allowance.  James  W.  Lear  ap- 
pears tn  bave  been  appointed  administra- 
tor ad  NtetD,  and  waived  notice  on  it.  It 
was  sworn  to  by  Ella  McPike  as  correct 
at  the  time,  but  no  formal  allowance  was 
made  on  the  record  On  tbe  hearing  be- 
fore the  referee.  It  appears  that  MIrh  Ella 
made  a  trip  to  California,  in  1872,  with  the 
administrator  and  his  family.  She  testi- 
fies he  paid  her  expenses,  her  dressmakers' 
bills,  in  St.  Louis;  that  he  paid  her  school 
accounts  at  Monticello,  furnished  her 
money,  etc.  Tbe  administrator  testified 
that  for  five  years  before  hertather'ddeath 
he  attended  to  placing  her  lu  school  and 
paying  her  bills;  that  he  paid  the  amount 
of  the  voucher  "C"  for  her  father.  No  ex- 
ception was  filed  to  the  referee's  report  al- 
lowinif  this  credit,  but  the  circuit  court 
disallowed  it.  The  learned  judge  simply 
says  that  the  evidence  does  not  seem  to 
justify  tbe  credit.  This  credit  was  al- 
lowed by  tbe  probate  court  in  the  annual 
settlemeut.  It  was  again  allowed  by  tbe 
referee.  The  evidence  Is  uncontradicted 
that  tbe  administrator  paid  this  money 
out  for  bis  niece  in  the  lifetime  of  her  fa- 
ther. She  testifies  that  her  father  did  not 
mean  to  accept  It  as  a  gift:  that  he  was 
amply  able  to  support  her.  The  law 
would  certainly  cast  on  the  father  tbe  rea- 
sonable education  of  bis  daughter.  We 
have  been  unable  to  view  this  charge  with 
any  suspicion.    Tbe  beneficiary  of  tbis  es- 
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tate  testiflcs  she  received  the  considera- 
tion. At  the  time  this  diabursemeiit  waa 
first  allowed,  aectlon  230,  Rev.  St.  1871),  was 
In  force  in  thlH  state.  By  that  section  It 
was  not  abRolutely  essential  for  the  ad- 
mlnlRtrator  to  obtain  a  credit  that  it 
should  have  been  allowed  according  to 
law,  but  he  mieht  "produce  Huch  proof  of 
the  demand  aa  would  enable  the  claimant 
tu  recover  in  a  salt  at  law."  Had  the 
probate  conrt  refused  to  allow  him  thia 
cre<lit  at  that  time,  he  conld  have  made 
bia  formal  proof  for  Its  allowance.  It 
seems  to  us  that  the  subsequent  approval 
of  the  settlement  with  thia  credit  was 
tantamount  to  an  allowance,  and  the  evi- 
dence before  the  referee  not  only  did  not 
overturn  it,  but  tended  to  strengthen  it. 
We  thinit  the  conrt  erred  in  aetting  aside 
this  allowance.  To  drive  this  adminis- 
trator into  a  court  to  obtain  a  judgment 
now,  after  the  statute  of  llraltationa  has 
rnu,  would  work  an  injustice. 

3.  In  his  final  settlement,  the  adminis- 
tratur  charged  himself  with  the  following 
Items: 

Jsn'T  17,  1874.  Cash  of  3.  W.  Farber 

ft  Co.,  rent  of  mill t    7S0  00 

Deo.   29,  1S74.   8.    W.  Farber    &   Co., 

mill  rent  760  00 

April  ao,  1S75.  Farberft  Co.,mm 8,030  00 

May  8,1875.  Mill  rent 750  00 

Jan'yl,  1S77.  Rent  Alton  mill 750  00 

Dc«.  31,  1877.  Farber  millrent 750  00 

Dec  1878.  Farber  mill  rent 750  00 

May,  188a  X  Alton  mm 0,670  00 

$18,090  00 

He  moved  the  referee  to  strilte  these  char- 
ges from  hia  account.  The  referee  declined 
to  doRo,  and  thecircuitcourtHustHlued  the 
referee.  That  this  mill  was  rcul  estate  in 
the  state  of  Illinois  seems  unquestioned. 
No  administration  on  It  was  had  in  that 
state.  The  testimony  is  that  in  a  parti- 
tion proceeding  in  Illinois  the  mill  was 
sold  by  a  commlssiiiner,  and  the  proceeda 
of  tlie  sale  divided  amoDg  the  owners. 
AbramMcPiiie's  heirs' one  fourth  waspuid 
to  Henry  C.  McPlke.  The  administrator 
r/e  bottiH  oon  claims  that,  inasmuch  as 
the  administrator,  on  bis  own  showing, 
received  thii«  money  belonging  to  the 
helFH,  he  is  chargeable  with  it.  The  ad- 
nilnistrator,  on  the  other  hand,  sars  that 
he  did  rpueive  it.  but  not  as  administra- 
tor; that  his  bondsmen  ought  not  to  be 
charged  with  this  money,  which  never 
waa  assets  in  this  state.  That  the  courts 
have  tne  right,  upon  final  settlement  be- 
ing made,  to  examine  the  prior  settle- 
ments and  rectify  ail  errors  or  mistakes 
that  have  been  made,  by  or  against  ad- 
miniatratcm.  is  now  settled  in  this  state. 
Woerner,  Adni'n,  §§504.  589;  In  re  Davis, 
62  Mo.  453.  The  mere  fart  that  an  adminis- 
trator has  cliurged  himBell  in  nn  annual 
settlement  with  a  fund  that  he  has  received 
as  trustee,  or  attorney  in  fact  for  the 
heirs,  and  not  b.v  virtue  of  his  offlcial 
character,  and  to  which  he  would  and 
couUl  liave  no  legiil  right  as  administra- 
tor, will  not  ebtop  him  from  asking  to 
strike  the  same  Irum  his  accounts  on  flnal 
settlement,  nor  prevent  the  probate  court 
allowing  him  to  do  so.  Woerucr,  Adm'n, 
8  513.  note  6.  and  cases  cited.    It  becomes 


a  qaestlon  of  great  Importance,  not  only 
to  the  administrator  and  his  sureties  and 
tbe  heirs  of  thia  estate,  but  to  adminis- 
trators and  iMneflciaries  of  estates  gener- 
ally, as  to  proper  disposition  of  tiie  rents 
and  proceeds  of  sale  of  the  Illinois  real 
estate  belonging  to  Abram  McPlke.  An 
administrator  derives  bis  authority  to 
take  and  administer  tbe  assets  of  his  in- 
testate from  the  laws  of  the  state  in 
which  he  Is  appointed,  and  these  laws  of 
necessity  have  no  extraterritorial  sanc- 
tion. Naylor  v.  Motfatt.  29  Mo.  126;  Ca- 
banne  V.  Skinker,  56  Mo.  357;  Scudder  v. 
Ames.  89  Mo.  522,  par.  4, 14  S.  W.  Rep.  526; 
In  re  Ames'  Eatate,  52  Mo.  290;  State  v.  Os- 
born,7I  Mo.  88.  The  property  of  every  per- 
son who  dies  in  this  state,  whether  citisen 
or  stranger.  Is  subject  to  the  course  of  ad- 
ministration provided  by  our  statutes,  and 
is  regarded  as  in  the  custody  of  the  law 
for  the  benefit  of  all  persons  interested, 
(Bartlett  v.  Hyde,  8  Mo.  490:)  and  In  tbis 
respect  our  laws  are  in  harmony  with  tbe 
laws  of  administration  and  succession 
of  tiie  various  states  of  tbe  Union.  The 
laws  of  Illinois  were  not  placed  in  evi- 
dence. In  tbe  absence  of  snch  evidence  it 
will  be  presumed  the  common  law  Is  In 
force  in  that  state,  and  that  the  title  to 
Abram  McPike's  lands  upon  hla  death 
vested  according  to  the  canons  of  the  com- 
mon law.  Young  v.  People,  85  111.  App. 
363;  LeMoynev.Qulmby.  70I11.U99:  War- 
ren  v.  Lusk,  16  Mo.  102;  Houghtaling  v. 
Bail,  19  Mo.  84;  Meyer  v.  McCafe,  73  Mo. 
236;  Long  V.  Long.  79  Mo.  661.  At  com- 
mon law  the  administrator  had  nothing- 
whatever  to  do  with  the  real  estate  of 
bis  Intestate.  It  descended  to  the  heirs. 
Accordingly,  at  the  common  law.  and  in 
those  states  generally  where  tlie  common 
law  has  been  adopted,  and  only  roodlHed' 
to  the  extent  of  permitting  a  sale  of  tlie 
lands  to  pay  debts.  It  has  generally  been 
held  that,  where  an  administrator  came 
intothepoHsessinnof  rents  from  the  realtj' 
or  the  proceeds  of  sale,  he  was  chargeable- 
therelor  tndivlduall.v  as  a  trustee  or  tres- 
passer, but  not  in  his  character  as  admin- 
istrator. Newcomb  v.  Steltbins,  9  Mete. 
(Mass.)  540;  Wilson  v.  Uuselt's  Adm'r,  12- 
Bush,  (Ky.)  215:  Head  v.  iSutton,  31  Kan. 
616,  3  Pac.  Rep.  28U;  Belcher  v.  Branch,  11 
R.  I.  226,  Walker's  Appeal.  116  Pa.  St. 
419,  9  Atl.  Rep.  654;  Rodman  v.  Rodman, 
54  Ind.  444;  Kimball  v.  Snmner,  62  Me.  305;. 
Calyer  v.  Calyer,  4  Redf.  8nr.  305;  Uregg  v. 
Currier. 36  N.  H.200:  Scrogga  v.  Stevenson, 
lOON.  C.  354,  6  S.  E.  Rep.  Ill;  Byrne  v. 
Hume,  73  Mich.  892.  41  N.  W.  Rep.  3.S1.  In 
this  state,  however,  our  statutes  require 
the  administrator  to  inventory  the  real 
estate,  and  under  the  orders  of  tlie  pro- 
bate court  he  is  authorized  to  lease  the- 
real  estate,  collect  the  rents,  prosecute  ac- 
tions for  the  recovery  of  poHsesslon,  dis- 
charge mortgages  and  other  liens,  and 
deliver  the  property  to  those  entitled  there- 
to, when  not  needed  for  the  payment  of 
debts.  Chapter  1.  art.  4,  §  69;  articled, 
§§  93,  94;  and  article  7.  §§  129.  130,  and  ar- 
ticle 8,  §  145  et  8e<).;  Lewis  v.  Carson,  93 
.Mo.  591.  3  S.  W.  Rep.  483,  and  6  S.W.  Rep. 
365;  Gamble  v.  Gibson,  59  Mo.  592;  Dix  v. 
Morris,  66  Mo.  514.  In  thia  last  case  the 
action    was  against  tbe  sureties  on  the- 
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<>xecutor'8  bond.  The  condition  of  the 
bond  was  "  that  he  nhuuld  well  and  faith- 
fully execute  the  last  will  and  testament," 
etc.  It  was  expredsly  provided  In  the  will 
that  the  executor  should  have  anthiirity 
to  sell  all,  or  any  part,  of  the  estate,  real 
or  personal.  This  unqaestlonably  made 
tlie  real  estate  assets  In  his  hands,  for 
which  be  and  his  sureties  were  liable.  In 
State  V.  SchoIl,47  Mo.  84,  the  real  estate  In- 
terest was  merely  a  leasehold  of  a  salo»n, 
a  chattel.  The  adminlstrntriz  sold  it 
with  the  fixtures,  and  hersnretles  were  held 
liable.  In  holding  an  ndraiulstrator 
chargeable  with  rents  and  the  proceeds 
of  sale  of  real  estate,  received  by  him  In 
this  state  by  color  of  his  office,  this  court 
has  acted  with  reference  to  the  duties  and 
powers  conferred  and  enjoined  by  our  ad- 
oilulstratlon  law.  The  underlying  prin- 
ciple of  these  cases  so  holding  is  that  the 
receiving  of  rents  and  sale  of  realty  are 
clearly  within  the  scope  of  a  lawful  exer- 
-clse  of  his  authority  as  administrator  un- 
der certain  circumstances,  and  if,  without 
an  order  of  court,  he  assumes  to  and  takes 
the  rents  or  proceeds  of  sale  by  color  of 
his  ofRce,  at  must  It  is  but  a  wrongful  or 
irregular  exercise  of  a  power  delegated 
to  him  by  law,  and  he  is  estopped  from 
pleading  his  own  failure  to  perform  the 
conditions  precedent  to  the  exercise  of  the 
grant.  The  collection  of  rents  and  pro- 
ceeds of  sale  of  realty  are  within  tlie  scope 
uf  his  duties  as  administrator.  His  sure- 
ties are  presumed  to  have  executed  his 
b^>nd  with  the  knowledge  that  thedue  ad- 
.ministration  of  the  estate  and  the  law 
would  cast  this  upon  him.  In  other 
words,  they  contract  with  reference  to 
just  such  a  contingency,  and  bind  them- 
selves to  see  that  he  performs  the  cimdi- 
tions  wliich  would  render  It  lawful  to 
take  these  moneys  as  assets,  and  they  are 
liable,  U  he  really  does  so  take  them  as 
administrator,  but  neglects  to  obtain  the 
sanction  of  the  courts  In  advance.  To 
this  extent  there  is  no  difference  of  opin- 
ion In  the  courts  of  this  state.  All  agree 
that  the  administrator  and  his  sureties 
.are  responsible  for  rents  and  proceeds  uf 
realty  received  by  him  in  this  state  by 
color  of  his  authority  as  administrator. 
Lewis  V.  Carson,  93  Mo.  587,  3  S.  W.  Hop. 
483,  and  6  S.  W.  Rep.  865.  But  assuming 
as  we  do  that  the  common  law  obtains 
In  Illinois,  and  It  being  clear  that  at  com- 
mon law  an  administrator  had  nothing 
to  do  with  real  estate,  and  it  being  equal- 
ly well  determined  and  conceded  that  the 
statutes  of  this  state  have  no  extrater- 
ritorial force,  and  that  the  letters  of  ad- 
ministration granted  in  Ralls  county, 
Mo.,  would  not,  under  any  state  of  case, 
authorize  the  administrator  to  proceed 
into  the  state  of  Illinois,  sell  real  estate 
there  situated,  or  Intermeddle  with  it  in 
any  manner,  by  virtue  of  his  office,  it  he 
should  go  there  and  obtain  it,  it  cannot 
be  referable  to  his  position  as  adminis- 
trator, nor  has  he  any  ottidal  responsibil- 
ity or  liability  with  respect  to  the  moneys 
so  obtained,  though  chargeable  as  trustee 
and  trespasser.  Woerner,  Adm'i),  §  308, 
note  1,  and  cases  cited.  And  his  sureties 
cannot  be  held  liableforproperty  acquired 
or  acts  done  by  him  in  a  distinct  capacity. 


A mer.  &  Eng.  Enc.  Law,  5«J, pp.  217, 218, and 
cases  cited ;  Gregg  v.  Currier,  36  N.  H.  200; 
McCoy  V.  Scott,  2  Rawle,  222;  Gibson  v. 
Farley,  16  Mass.  280.  And  in  determining 
this  responsibility  to  account,  this  court 
must  keep  in  mind  the  effect  of  charging  or 
crediting  the  administrator  with  the  pro- 
ceeds of  the  real  estate  In  Illinois  on  the 
sureties  of  the  administrator,  for  this 
court  has  Invariably  held  the  judgments  ot 
thecounty  or  probate  courts  in  administra- 
tion conclusive  on  the  sureties,  except  In 
cases  where  fraud  or  collusion  is  shown. 
State  V.  Holt,  27  Mo.  340:  Dlx  v.  Morris, 
66  Mo.  514.  If,  then,  the  sureties  cannot  be 
held  for  the  rents  and  proceeds  of  the  Illi- 
nois real  estate,  it  Is  because  it  is  not  a 
proper  charge  against  Henry  C.  McPIke, 
as  administrator,  for  they  are  rospon- 
sible  for  all  sums  with  which  he  Is  legally 
chargeable  as  such  administrator.  But  the 
liability  of  a  surety  Is  always  to  be  meas- 
ured by  his  covenant,  and  the  accounting 
for  the  proceeds  of  lands  in  a  foreign  state 
Is  not  within  the  spirit  or  letter  of  his  ob- 
ligation. Grimes  v.  Clay,  4  LUt.  (Ky.)  «; 
Oldham  v.  Collins,  4  J.  J.  Marsh, 49;  Neely 
V.  Merritt,  9  Bush,  346:  Speed  v.  Nelson,  8 
B.  Mon.  503,  The  evidence  of  the  admin- 
istrator is  that  he  did  not  receive  these 
rents  or  proceeds  of  the  real  estate  in  Illi- 
nois as  administrator.  The  heirs  were 
necessary  parties  to  the  partition  case.  It 
certainly  seems  reasonable  that  he  re- 
ceived It  as  their  attorney  In  fact  or  guard- 
ian ad  litem,  and  not  as  administrator. 
Our  conclusion  Is  that  the  circuit  court 
erred  In  charging  him  with  said  rents  that 
accrued  after  the  death  of  Abram  McPlko 
and  the  proceeds  of  the  sale  of  one  fourth 
Interest  In  said  mill,  and  the  referee  and 
the  circuit  court  should  have  sustained 
the  motion  to  strike  out  said  charges,  ex- 
cept as  to  the  charge  of  f2.920.  April  20. 
1875,  which  we  think  was  properly  charge- 
able against  the  administrator  under  his 
own  evidence.  His  evidence  precludes  the 
idea  that  this  was  rent  accruing  after  the 
death  of  Abram  McPIke,  and  he  says 'he 
thinks  It  was  due  in  some  other  way  than 
rent."  "I  think  It  was  an  account  due  A. 
McPlke's  estate."  Being  a  mere  personal 
debt,  he  had  a  right  to  receive  it,  even  in 
a  foreign  state,  and  as  he  did  so  It  became 
assets  with  which  he  was  chargeable. 
The  exception  to  this  last  item  was  prop- 
erly overruled. 

4.  The  next  charge  made  by  the  referee 
and  sustained  by  the  circuit  court  is  the 
sum  of  S4,o07,  as  follows: 

Pasturing  plantation  mules $  405  00 

McPike  and  Johnson  }f 9,287  00 

Pasturing  and  feeding  S3  young  males. .    1,865  00 

$4,007  00 

The  referee  charged  no  Interest  on  the 
amount,  but  thecourt  did.  Both  the  referee 
and  the  learned  circuit  judge  whotrled  the 
case  below  were  Impressed  with  the  nn- 
satisfactory  evidence  upon  which  they 
sustamed  this  charge  against  the  adminis- 
trator. The  referee  was  aided  in  r^ching 
h*s  conclusion  by  adopting  this  rule,  that 
"In  sooh  a  case,  whatever  doubts  uriso 
must  bo  prima  /acie  against  the  adminis- 
trator;" whereas  the  learned  circuit 
judge  says:  "It  Is  not  very  plainly  seen 
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bovr,  from  tbis  evidence,  the  conclustnas 
have  been  reached    as  to    tho  accountB 
charged  under  thla  debit.    Tlie  teBtlniony 
un  the  subject  seems  to  be  quite  specula- 
tive and  uncertain.  The  theory  or  process 
by   which    the  respective  amounts  were 
reached  is  not  stated  iu  the  report,  but 
the  presumption'  is  that  the  referee  found 
that   the  value  of  the  feed  and  pasturage 
obtained    by  the  administrator  from  the 
lands  of   the  estate   was   the    aggregate 
stated. '    The  basis  of  this  charge  against 
the  administrator  is  found  in  an  exception 
made  in  writing  in  the  probate  coort,  and 
is  as  follows:    The  administrator  d.  b.  n. 
'also  objects  because  the  administrator 
has  not  charged  himself  with  the  amount 
of  corn  and  hay  raised  on  the  estate  lands 
In  Ralls  county,  Twp.  55,  R.  5,  and  fed  to 
the  mules  and  cattle  of  said  administrator 
for  tlie    individual    use   and   benefit   and 
profit  of  said  administrator,  and  to  the  in- 
Jury  and  loss  of  said  estate,  and  further 
that  be  fails  to  charge  himself  with  the 
pasturage  of  the  pasture  lands  of  said  es- 
tate which  were  grazed  upon  and  used  by 
said   administrator  In   fattening  his  Indi- 
vidual stock  tor  his  individual  benefit  and 
to  the  loss  of   the  estate  during  the  years 
1874,  '75,  '76,  '77,  '78,  '78,  "80,  and  of  the  value 
of  ♦10,000.00. "    From  the  testimony  it  ap- 
pears  that  Abram  McPilce  died  in  Jan- 
uary,  18T3,  and  Henry  McPike  was  appoint- 
ed   administrator.    When    Abram    died, 
Mrs.   Lucy  Vardeman  and  Jerry  B.  Var- 
deman  were  living  on  the  Vardeman  land, 
in  her  bouse.  Jerry  Vardeman  was  A.  Mc- 
Pike's  brother-in-law.     All  of  A.  McPike's 
children,  except  his  daughter  Mins  Ella, 
wbo  was  at  school,  remained  with  tbeir 
grandmother,    Mrs.     Vardeman.      Tbeir 
mother  was  dead.    Mrs.   Vardeman  had 
ROD  acres,  A.  McPIkeSOO  to  l.OOOacres,  and 
Jerry  289  acres,  all  adjoining.    In  the  evi- 
dence all  the  lands  of  the  three  are  called 
the  "Home  Place."     The.v    were  all   run 
under  one  management.  At  various  tiroes 
between  1874  and  1880,  Henry  McPike  sent 
to  tbis  farm  mules  of  his  own  and  of  tbe 
Arm  of  Johnson  &  McPike.    These  mules 
were  partly  pastured,  and  partly  fed  with 
grain,    and    to   some   extent    with    hay. 
They  were  watered   and  well  cared  for  by 
Jerry  Vardeman.   It  is  for  this  feeding  and 
care  that  this  charge  Is  made.    Henry  Mc- 
Pike is  quite  positive  In  his  testimony  that 
he  bought  the  grain  from  the  tenants  on 
the  farms  of  the  three  owners  and  paid 
them  for  their  erain,  and  that  he  psid 
Jerry  Vardeman  for  the  hay.     He  does 
not    claim    that   he   paid    for    the    pas- 
turage  or   for   the  services   rendered   to 
him  by  Vardeman    In   feeding   and   wa- 
tering.   The  administrator  de  Aon/s  ooo, 
wbo    is    a    son    of    A.    McPike,  admits 
that  his  uncle  Henry  did  buy  some  of  tbe 
tenant's  corn   that  was  fed  to  the  mules; 
and   one    half  of  the  cost  of  pasturage, 
feed,  and  value  of  the  care  of  the   mules  of 
Johnson   &   .McPike   was    paid    to    Jerry 
Vardeman  for  the  heirs  of  A.  McPike;  and 
that   he,  Vardeman,  had  used    this  money 
for  the  support  and  maintenance  of  tbe 
ontire  family,  Mrs.  V.,  Jerry  V.,  and  the 
heirs,  and  in   the  payment  ut  taxes:  and 
that  all  the  other  pr<iduot8  of  the  home 
place,  except  what  was  fed  to  tbe  mules. 


were  used  by  the  family.  Now  it  is  clear 
that  these  lands  were  not  rented  by  order 
or  direction  of  the  probate  court.  Prima 
facle.tUea,  the  administrator  had  nothing 
to  do  with  these  lands,  unless  they  should 
be  required  to  pay  debts.  Uls  own  testi- 
mony is  nuquailtied  that  he  never  took 
charge  of  tbem  as  administrator,  nor  as- 
sumed to  do  so;  that  he  gave  Mr,  Varde- 
man friendly  advice  in  the  interest  of  the 
children,  because  they  were  his  kinsmen. 
The  administrator  de  bonin  non  is  equally 
clear  that  it  was  understood  by  all  tbe 
family  that  "this  home  place  was  exclud- 
ed from  the  control  of  tbe  administra- 
tor." Ail  agree  that  Jerry  Vardeman  had 
absolute  management  of  It,  and  Jerry 
Vardeman  admits  that  ha  never  account- 
ed to  the  administrator  for  rents  or  prod- 
ucts received  from  tbe  farm.  Johnson 
paid  him  one  half  for  keeping  the  mules, 
and  he  says  Henry  asked  him  what  he 
owed  him,  and  hesaid," Nothing. "  Hedoes 
say  he  made  no  charge  because  hethmiglit 
the  mules  l)elonged  to  his  deceased  brother- 
in-law,  hut  he  also  says  Henry  McPike  did 
not  tell  blm  they  did.  Giving  to  all  of 
these  witnesses  fuilcredence,  and  imputing 
to  them  a  desire  to  tell  the  truth,  and 
nothing  but  the  truth,  which  I  think  this 
record  justlfles  us  in  doing,  the  conclusion 
is  unavoidable  that  this  was  simply  a  pri- 
vate transaction  between  Henry  McPike 
and  McPike  &  Johnson  and  Jerry  Varde- 
man. That  it  lacks  the  definite,  business- 
like arrangement  of  strangers  Is  true,  but 
that  Henry  McPike  understood  that  Mrs. 
Vardeman  and  Jerry  and  the  children 
were  In  the  full  possession  and  control  of 
these  lands  cannot  be  disputed  on  this  rec- 
ord. His  offer  to  pay  Jerry  Vardeman, 
his  assistance  in  making  Johnson  pay  the 
money  to  Jerry  instead  of  collecting  It 
himself,  his  failure  to  demand  any  state- 
ment of  the  rents  from  Jerry,  all  point  In 
one  direction.  Asthelawdidnotcastupon 
blm  the  possession, and  hedld  not  by  color 
of  bis  office  assume  it,  and  those  to  whom 
It  lawfully  belonged  were  in  the  actual 
possession  and  reaping  the  benefit  of  it.  It 
would  be  contrary  to  ever.v  principle  of 
justice  to  hold  him  and  his  sureties  on  the 
theory  of  rents  received.  He  owed  the 
heirs  and  Jerry  and  Mrs.  Vardeman  for 
the  pasturage.  He  offered  to  pay  their 
agent  and  manager,  and  be  refused  to 
make  any  charge.  Granting  that  in  a 
court  of  conscience  he  might  bare  gone 
further  and  pnid  the  heirs  for  their  share 
of  the  pasturage,  still  it  was  no  part  of 
his  duty  as  administrator,  and  Is  not  the 
subject  of  a  charge  in  his  accounts.  His 
liability  for  his  Individual  debts  should 
have  been  settled  In  another  forum.  As 
said  by  Judge  VVoernur  in  his  "American 
Law  of  .\dmiui8tration,(seciIon513:)  "On 
principle  it  would  seem  to  follow  from  the 
administrator's  liability  tn  the  heirs  or 
devisees  directly  as  a  wrongdoer  or  tres- 
passer, or  as  their  agent  or  trustee,  (/«?fiora 
his  offlciai  capacity,  and  therefore  he  is  not 
chargeable  in  his  administration  accounts 
with  the  rents,  profits,  or  proceeds  of  sale 
of  real  estate,  and  Ic  is  accor/lingly  held  in 
many  states  that  the  probate  conrt  has 
no  jurisdiction  to  try  the  liability  of  the 
executor  or  administrator  iu  respect  to 
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real  estate  not  legally  in  his  charge,  and 
that  the  suretiefl  of  the  adnalniBtrator  are 
not  bonod  for  the  TandH  ro collated."  La- 
cy r.  Lncy,  55  N.  H.  9;  Head  r.  8atton,  31 
Kan  61«,  8  Pac.  Rep.  280;  Calyar  v.  Cal. 
yer,  4  Redf.  Bur.  805.  Certainly  when  the 
real  estate  Is  not  legally  In  his  charge,  and 
be  cloeH  not  aH8ume  in  fact  to  manage  or 
control  it  by  virtue  of  hlH  office,  and  deals 
in  his  Individual  capacity  with  tliose 
who  are  lawfully  In  possession,  there  Is  no 
foundation  for  charging  him  as  adminis- 
trator, or  for  the  probute  coart  assuming 
Jurisdiction  to  settle  their  differences.  It 
follows  that,  upon  the  undisputed  tacts 
returned  by  the  referee.this  charge  cannnt 
be  sustained.  It  was  not  a  contest  as  to 
whether  Henry  C.  McPike  bad  collected 
rents  as  administrator,  nor  whether  he 
was  in  direct  possession  of  the  lands  on 
which  these  mules  were  fed,  as  adminis- 
trator, but  whether  be  bad  paid  what  It 
was  worth  to  pasture,  feed,  and  care  for 
bis  individual  and  firm  mules,  on  lands 
actually  occupied  and  controlled  by  the 
heirs,  under  an  arrangeraent  with  tbeir 
uncle  and  manager,  Mr.  Vardeman. 

No  one  can  doubt  that  the  crops  raised 
on  the  home  place  by  Vardeman,  Mrs. 
Vardeman,  and  the  heirs,  belonged  to  them 
individually.  They  were  not  turned  over 
to  the  adminislrutor  to  pay  debts  or  11a- 
bilities  of  the  estate,  but  for  his  individual 
purposes.  To  permit  him,  or  the  heirs 
either,  to  put  this  into  his  administration 
account  and  charge  his  sureties  therefor 
would  be  uojust,  and  establishing  a  bad 
precedent. 

Tbe  remaining  objection  to  the  action 
of  tbe  referee  and  circuit  court  is  the  re- 
fnsal  to  allow  the  administrator  interest 
on  moneys  advanced  by  him  to  the  estate. 
In  this  respect  there  was  no  error.  It  was 
his  misfortune  if  as  indorser  ur  surety  he 
was  compelled  to  pay,  in  advance  of 
funds  of  the  estate,  claims  against  the  es- 
tate. When  he  paid  them,  he  then  became 
the  owner  of  the  demand  or  allowance, 
and  was  authorized  to  retain  payment, 
pro  rnfa  with  other  claims  of  their  class, 
from  funds  he  might  receive,  and  receive 
the  Interest  they  were  bearing.  The  law 
will  not  permit  any  otberrule.  It  follows, 
then,  that  the  Judgment  of  tbe  circuit 
court  is  reversed,  with  directions  to  that 
court  to  allow  the  administrator  tbe  item 
of  91,216.60,  paid  July  14,  lti73,  voucher 
"C  in  his  second  annual  settlement,  ap- 
proved by  the  probate  court  and  referee 
f>nd  disallowed  by  Judge  Edwakus,  with 
interest  at  tbe  same  rate  that  be  is 
charged  on  his  debits,  and  to  strike  from 
tlie  debits  charged  against  him  the  sum  of 
$11,070,  the  amount  of  rent  received  on 
the  Alton  mill  and  the  proceeds  of  sale  in 
partition  in  Illinois  of  said  leal  estate, 
and  tbe  interest  charged  on  said  snro  by 
the  court  in  its  accounting  with  him;  end 
with  the  further  directions  to  strike  from 
the  debits  or  charges  allowed  against  him 
the  sum  of  94.007,  charged  against  him 
for  feeding,  caring,  and  oasturing  mules 
for  the  administrator  and  the  Arm  of 
Johnson  &  McPike,  and  the  interest  there- 
on also;  and  to  strike  out  and  disallow 
nil  commissions  allowed  on  said  items,  it 
any,  in  stating  the  accounting.     Other- 


wise the  Judgment  of  the  circuit  court  is 
approved.  Tbe  administrator  is  allowed 
tbe  costs  of  this  appeal. 


O'Connor  v.  Cdkrent  RrvER  R.  Co.  et  a/. 

(Supreme  Court  of  MUsouri,  XHvliion  No.  2. 
July  1, 1892.) 

Mechi.iiic'8  Libn— VAUDm— AssiosntBMT. 

1.  A  mechanio's  lien  on  s  railroad  will  not 
lie  in  favor  of  an  assignee  where  the  claim  bas 
been  assigned  before  tbe  account  was  filed  in  tbe 
office  of  tbe  circuit  court. 

'i.  Where  a  petition  to  foreclose  suoh  a  lien 
alleges  that  the  work  wast>egan  in  July,  1887,  and 
oompleted  April  16,  188t<,  and  that  the  claim  was 
assigned  to  tbe  plaintiff  April  2,  ISSS,  without 
specifying  what  part  of  the  work  was  done  after 
the  plaintifl  bought  the  claim,  be  is  not  entitled 
to  a  lien  for  any  part  of  it. 

8.  Charges  for  work  done  on  a  railroad  under 
two  distinct  contracts  cannot  l>e  blended  together 
in  one  mechanio's  Hen. 

Appeal  from  circuit  court,  Carter  coun- 
ty;  Joa.N  G.  Wear,  Judge. 

Action  by  William  O'Connor  against 
the  Current  River  Railroad  Company  and 
others  to  foreclose  a  mechanic's  lien.  De- 
fendants obtained  judgment  on  demurrer 
to  the  petition.  Plaintiff  appeals.  AN 
finned. 

Dinning  A  Byrnes  and  C.  D.  Yancey,  for 
appellant.  Pratt,  Oldea  &  Grpea  and  I. 
P.  Duaa,  for  respondents. 


Qantt,  P.  J.  This  is  an  action  In  th© 
circuit  court  of  Carter  county  to  enforce  a 
lien  on  the  Current  River  Kailrnud  for  cer- 
tain work  and  labor  done  in  the  construc- 
tion thpreof.  Tbe  petition,  omitting  cap- 
tion, is  as  follows:  "The  plaiutlft  states 
that  the  defendant  is  a  railroad  corpora- 
tion duly  incorporated  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state 
of  MlHHOurt.and  as  such  corporation  owns 
and  operates  a  railroad  trum  Willow 
Springs,  in  Howell  county,  to  a  point 
called  'Grandln,'  in  Carter  county,  Mo. 
That  the  said  corporation  owns  a  iBrge 
lot  of  rolling  stock,  depot  grounds  and 
building,  together  with  tbe  roadbed  and 
right  of  way  through  the  said  counties 
betw.een  the  points  above  named,  which 
are  used  by  the  said  corporation  for  its 
said  railroad.  Flaiutiff  avers  that  the  de- 
fendant corporation,  some  time  prior  to 
tbe  15th  day  of  July,  1887,  made  a  con- 
tract with  J.  8.  McTlghe  &  Co..  a  firm 
composed  at  that  time  of  J.  S.  McTighe 
and  Isaac  L.  McKee,  by  which  the  said 
McTighe  &  Co.  were  to  construct  and 
build  theroadiied  of  the  said  railroad  em- 
braced In  sections  4fi  50,  54,  55,  56.  57,  and 
60,  as  shown  by  profile  on  file  in  the  office 
of  the  clerk  of  the  county  court  within 
and  for  the  county  of  Carter,  in  the  state 
of  Missouri.  That  each  of  said  sections  is 
one  mile  long,  and  all  situated  in  Carter 
county.  Mo.  That,  after  making  the  said 
contract,  said  J.  8.  McTighe  &  Co.  con- 
tracted with  Wni.  O'Connor  &  Co.,  a  firm 
composed  of  Wm.  O'Connor,  J.  8.  Mc- 
Tighe, IsaHC  L.  McKee.  andM.  Holden,  by 
which  contract  tbe  said  Wm.  O'Connor  & 
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Co.  were  to  grade  and  bnild  said  sectlona 
£5  and  56  of  said  railroad.  That  in  pursn- 
«iiKe  ol  Bald  agreement  last  named  the 
«aid  Wm.  O'Ckinnor  &  Co.  did,  on  the  16th 
•day  of  Jaly,  1887,  begin  the  work  and  la- 
bor of  building  and  conatructing  the  said 
railroad  bed  on  said  sections  65  and  56, 
«nd  completed  the  same  on  the  16th  day  of 
April.  l.sss,and  which  roadbed  on  said  nec- 
tiouH.'Maiid  56  wuB  l>y  the  said  railroad 
company,  herein  defendant,  received  and 
acrepte<l.  The  said  defendant  corporation, 
by  itH  contract  witti  said  J.  S,  McTlgbe  <k 
I'o..  agreed  to  pay  to  said  J.  8.  McTigiie 
-ft  Co.  tlie  following  itrices  for  worls  and 
labor  to  b«  perfurmed  in  baildingand  con- 
«trnctlng  said  roadbed  on  sections  55  and 
56.  vis. :  >'or  clearing  and  KFubbiDg  right 
of  way,f32per  acre;  for  earth  excavation, 
29  cents  per  cubic  yard:  tor  overhaul,  2.5 
«ent8  per  cubic  yard;  for  loose  rock,  42 
cents  per  cubic  yard;  for  solid  rock,  92 
cents  percnhlc  yard;  for  ballast,  92  cents 
per  cubic  yard ;  for  riprap,  tl.25  per  yard. 
That  In  the  building  and  conKtructing 
said  section  56  said  firm  of  Wm.  O'Connor 
ACo.— 

Grabbed  I2acre8  of  land,  attSSperacre  C  880  00 
JE^rth  excavatiOD,  10,9S5  cubic  yards,  at 

ascents. 8,171  16 

Orerhanl,  90,718  cubic  yards,  at  2.5 

cents 617  S3 

Loose  rock,  460  cubio  yards,  at  42  cents  lb9  00 

Solid  rock,  9,003  cable  yards,  at  »2  cents  613  72 

Biprap,  ae.S  onbic  yards,  at  CL.25 45  62 

To  building  county  road 76  00 

In  bttUding,  constructing,  and  grading 

said  section  66,  said  Wm.  O'Connor 

&Co.  cleared  and  grubbed  11.3  acres 

of  land,  at  (32  per  acre 861  66 

Earth  excavation,  2,778  cnbic  yards, 

at:i8oent8 3,290  13 

Loose  rodi:,  305  cubic  yards,  at  43  cents  128  00 
Solid  rock,  26,860  cubic  yards,  at  92 

ccnte 24,250  48 

Bal  last,  963  cnbic  yards,  at  92  cents 88.5  96 

Side  track,  637  cubic  yards,  at  29  cents  IrtS  41 

Grubbing  side  track 16  00 

Clearing  Pilte  creek 138  60 

Total $42,849  90 

Credit 15,186  00 

Balanoedue $27,168  90 

"■That  the  same  prices,  as  above  set 
forth,  were  agreed  by  J.  S.  McTigbe  &  Co. 
to  be  paid  to  Wm.  O'Connor  &  Co.  for 
the  work  and  labur  to  be  doue.  That  on 
the  2d  day  of  April,  1888.  the  plaintiff, 
William  O'Connor,  of  the  firm  of  Wm. 
O'Connor  &  Co.  aforesaid,  purchased  all 
the  right,  title,  debt,  demand,  and  inter- 
est of  the  said  Wm.  O'Connor  &  Co.  and 
of  the  said  J.  S.  McTlghe,  Isaac  Ij.  McKee, 
and  M.  Httlden,  plaintiffs,  partners  In  the 
Arm  of  William  O'Connor  &  Co..  in  and  to 
their  right,  claim,  and  demand  for  and  on 
account  of  the  work  and  labor  done  on 
flections  55  and  56  aforesaid,  and  that  the 
plaintiff  Is  now  tbe  sole  owner  of  eald 
del>t.  claim,  and  demand.  That  prior  to 
thp  16th  day  of  April,  1SK8,  the  said  ,T.  S. 
McTighe  &  Co.  contracted  with  this  pin  In- 
tiff,  by  which  plaintiff  was  to  do  the  fol- 
lowing labor  in  completing  and  finishing 
the  roadbed  of  the  said  railroad,  as  fol- 
lows: 

v.a08.w.nal— 2 


Secldon  47,  to  riprapplng  118  yards,  at 

$1.36 .........$  147  80 

Section  60,  to  riprapplng  208  yards,  at 

*1.25 960  00 

Section  54,  to  riprapplng  837  yards,  at 

$1.25 :.......: 421  25 

Section  46,  to  riprapplng  100  yards,  at 

$1.25. 126  00 

Section  SO,  to  Unishing  work  on  roadbed       200  00 

Total $1,158  75 

"Plaintiff  avers, for  the  pnrpose  of  secnr- 
ing  a  lien  on  snid  railroad,  that  within 
ninety  days  after  the  completion  of  said 
work  and  labor  aforesaid  he  Hied  In  the 
otBce  of  the  clerk  of  tbe  circuit  court  of 
Carter  county,  Mo.,  a  county  through 
which  snid  railroad  is  located,  verified  by 
bis  own  affidavit,  a  Just  and  true  account 
of  tbe  amount  due  him  by  J.  S.  McTlghe 
&  Co.  after  all  just  credits  had  been  given, 
which  account  stated  the  amount  claimed 
as  dne,  tbe  general  rulue  of  the  work,  the 
amount  of  labor  performed,  the  dates 
when  the  work  and  labor  was  done  and 
performed, .the  names  of  the  parties  with 
whom  the  contract  for  said  work  was 
made,  vis.,  the  aforesaid  J.  S.  McTigbe  & 
Co.,  and  also  the  said  road,  the  Current 
Kiver  Railroad  Company,  a  corporation 
organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  MIhsouH, 
against  which  said  lien  Is  Intended  to  ap- 
ply. That  plalntirt  within  said  ninety 
dsys  did  serve  a  copy  of  said  account  on 
the  defendant  corporation.  Plaintiff  avers 
that  there  is  now  due  him  for  the  work 
and  labor  doue  ai\,d  performed,  as  herein- 
before stated,  the  sum  of  f28,318.(i!>. 
Wherefore  plaintiff  asks  judgment  against 
the  defen<lant  corporation  for  the  said 
sum  of  f 28,313.65,  together  with  interest 
and  costs  of  suit,  and  that  said  amount 
be  declared  a  lien  upon  said  railroad, 
against  its  rolllngstock,  depot  houses  and 
grounds,  roadbed,  side  tracks,  etc.,  or 
enough  thereof  to  satisfy  said  judgment, 
interest,  and  costs,  and  for  otber  proper 
relief. - 

To  this  petition  defendants  filed 
a  demurrer,  assigning  the  following 
grounds:  First.  The  petition  Is  vague.  In- 
definite, and  uncertain,  and  fails  to  state  a 
cause  of  action.  tSecond.  Because  tbe  pe- 
tition, notice,  and  statement  for  a  Hen 
show  that  Wm.  O'Connor  &  Co.  were  sui)- 
con tractors  under  J.  S.  McTlghe  &  Co., 
and  that  Wm.  O'Connor  &  Co.  sold  and 
assigned  all  of  their  Interest  in  and  to  the 
work  performed  on  sections  55  and  56  of 
defendant  corporation's  road  and  road- 
bed to  William  O'Connor.  Third.  Uecnuxe 
the  petition,  notice,  and  statement  for  a 
Hen  show  that  William  O'Connor  Is  at- 
tempting to  enforce  and  establlcih  alien 
upon  and  against  defendnntcorparation's 
road  and  roadbed  for  the  labor  performed 
by  Wm.  O'Connor  &  Co.  I-ourth.  B's- 
cause  the  notice  and  statement  of  the  ac- 
count for  a  Hen  for  work  and  labor  per- 
formed by  Wm.  O'Connor  &  Co.  on  sec- 
tions .55  and  56  is  not  and  was  not  filed  by 
Wm.  O'Connor  &  Co.  within  90  days  after 
snid  work  and  labor  was  performed  by 
snid  William  O'Connor,  y^ifth.  Because 
the  petition  and  notice  and  statement  of 
account  upon  which   this  action  is  based 
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Hhow  that  the  work  and  labor  performed 
by  Wm.  O'ConnorA  Co.  on  sections  56  and 
.Tti.  and  the  work  and  labor  pertorraed  by 
VVilHam  O'Conuor  on  sections  57,  80,  54,  46, 
and  50  are  blended  in  one  notice  and  Htate- 
n]ont  of  account  and  petition.  Sixth.  Be- 
cauHe,  under  the  pleadingH,  no  judgment 
can  be  rendered  to  establish  a  lien  against 
defendant's  road  and  roadbed  in  this  ac- 
tion. Seveatb.  Because  defendant  corpo- 
ration has  not  bad  suttlcient  notice  upon 
which  a  lien  can  be  established  in  this  ac- 
tion against  its  road  and  roadbed.  The 
trial  court  sustained  this  demurrer,  and, 
plaintiff  declining  to  plead  further,  final 
judgment  was  reudered  for  defendants, 
and  plaintiff  has  appealed. 

From  the  averments  In  the  petition  It  is 
evident  that  the  plaintiff  is  aeeklng  to  en- 
force a  lien  ou  an  account  for  work  done 
by  the  firm  of  Wm.  O'Connor  &  Co.  up  to 
April  2,  1888,  and  assigned  to  plaintiff  pri- 
or to  the  filing  of  his  account  in  the  office 
of  the  circuit  clerk,  and  giviug  notice  to 
the  defendant  railroad.  The  right  to  have 
and  enforce  this  lien  is  based  on  article  4 
of  chapter  47.  Rev.  St.  1879.  Section  .SL'OT 
prcscribep  the  practice  in  such  cases,  and 
among  other  this  provides  the  petition 
"Hliallallegp  the  facts  necessary  for  securing 
a  lien  under  this  article.  "  One  fact  necessa- 
ry to  be  alleged  is  that  the  plaintiff  himself 
either  did  the  work  or  furnished  the  male- 
rials,  or  that  some  one  who  did  the  work 
or  furnished  the  materials  had  filed  the  ac- 
count and  given  the  notice  and  secured 
the  lien,  and  then  asstgned  it  to  plaintiff. 
This  court,  in  Allen  v.  Frumet  M.  &  S.  Co., 
T-i  Mo.  688,  said:  "But  whether  the  as- 
signee can  file  a  lieu  in  bis  own  name. 
Iianed  upon  the  account  assigned,  has  not 
been  decided  by  this  court.  But  after  the 
lien  has  been  filed  the  debt  may  be  as- 
signed, and  the  assignee  may  enforce  it  in 
his  own  name.''  Jones  v.  Hurst,  67  Mo. 
568.  The  direct  point  has  not  since  been 
decided  In  this  court,  but  has  twice  arisen 
in  the  Kansiis  City  court  of  appeals,  in 
(Iriswold  V.  Railroad  Co.,  18  Mo.  A  pp.  52, 
and  Brown  v.  Hallway  Co.,  36  Mo.  App. 
458,  and  in  both  instances  that  court  anani- 
niously  held  that  "the  lien  given  laborers 
and  material  men  who  have  performed  la- 
bor or  furnished  material  upon  the  road- 
bed of  any  railroad  in  this  state  conid  not 
be  filed  by  the  assignee  of  such  laborer  or 
material  man  ;  that  the  lien  was  u  person- 
al right  givenby  the  statute  to  the  laltorer 
for  hlH  own  protection,  and  that  the  right 
to  create  It  could  not  be  assigned  or  trans- 
ferred." We  think  these  two  decisions 
properly  construed  the  statute.  The  stat- 
ute Is  In  derogation  of  the  common  law. 
The  lien  exists  only  in  fav'>r  of  tlio^^e  to 
whom  it  is  given  by  the  statute,  and  can 
be  e.stablished  only  by  a  compliance  with 
Its  requirements.  The  statutedid  not  give 
it  to  his  assignees,  but  to  the  laborer  him- 
self. The  great  weight  of  authority  is  in 
this  direction.  2  Jones.  Uenw.  §§  14!)3, 1494 ; 
Davis  v.  Bilsland,  18  Wall.  «.".!):  Brown  v. 
Harper,  4  Or.  89;  Hank  v.  Day,  52  Iowa, 
t.-O.  3  N.  W.  Rep.  728;  Brown  v.  Smith,  .55 
I.wa,.32.7N.W.  Rep.401;  Pearsons  v.  Tink- 
er, 36  Me.  884;  St.  John  v.  Hall,  41  Conn. 


622;  Robert  v.  .Tacks,  81  Ark.  687;  Tewks- 
bury  V.  Bronson,  48  Wis.  681,  4  N.  W.  Kop. 
749;  Rollin  v.  Cross,  45  N.  T.  766.  Sec- 
tion 6758,  Bev.  St.  1889,  a  new  section,  ap- 
pearing fur  tlie  first  time  in  the  last  revi- 
sion, is  a  legislative  construction  of  the 
right  to  assign  these  liens,  and  is  clearly 
limited  to  the  liens  that  "have  been  filed 
in  the  clerk's  o£Bce. "  This  section  is  in 
harmony  with  Jones  v.  Hurst,  67  Mo.  .568. 
and  Allen  v.  Frnmet  M.  &  S.  Co..  78  Mo. 
688.  Inasmuch,  then,  as  it  appeared  on 
the  face  of  the  petition  that  plaintiff  was 
attempting  to  enforce  a  lien  on  an  acconut 
assigned  to  him  prior  to  filing  bis  lien,  the 
circuit  court  properly  sustained  the  de- 
murrer, on  that  ground. 

2.  It  being  clear  that  plalntiR  cannot 
sustain  his  lien  on  the  account  assigned 
him  by  Wm.  O'Connor  &  Co.,  is  there  snf- 
Acient  dHt/»  by  which  that  work  can  be 
separated  from  his  individual  labor  so 
that  he  can  maintain  bis  lien  for  the  lat- 
ter?  The  aUegation  is  that  Wm.  O'Con- 
nor  &  Co.  began  this  work  on  16th  July, 
1887.  and  completed  it  16tb  April,  1S88; 
that  on  2d  April,  1888,  plaintiff  purchased 
the  firm's  interest.  A  fair  construction  of 
this,  we  think,  is  that  the  firm  did  all  the 
work,  though  plaintiff,  on  the  2d  April, 
bought  their  claim.  No  dates  are  given 
as  to  any  of  the  work,  save  the  com- 
mencement and  the  finishing.  There  is  no 
specific  statement  or  itemizing  of  the 
work  done  after  April  2,  1888.  It  seems 
clear,  then,  that  as  to  the  work  on  sec- 
tions 65  and  .56  the  labor  done  by  plain- 
tiff himself,  after  the  2d  of  April  and  be- 
fore the  16th  of  April,  1888,  cannot  be  dis- 
tinguished from  the  labordoneby  the  firm 
prior  to  April  2d,  for  which  hu  has  no 
lien,  and  therefore  he  has  no  lien  for  any 
part  of  it.  Biakey  v.  Blakey,  27  Mo.  39; 
ISdgar  V.  Salisbury,  17  Mo.  271 ;  Gauss  v. 
Haussman,  22  Mo.  App.  116;  Murphy  v. 
Murphy,  Id.  18. 

8.  The  demurrer  assigns  in  the  fifth 
ground  that  the  plaintiff  cannptmalntain 
H  lien  because  he  has  blended  in  one  notice 
and  one  account  the  work  and  labor  done 
by  Wra.  O'Connor  &  Co.  on  sections  65 
and  56  with  the  account  for  the  labor 
done  by  himself  on  sections  67,  60,  64,  46, 
and  60.  That  plaintiff  has  so  Joined  in 
one  account  and  one  notice  and  one  count 
in  his  petition  the  work  done  under  both 
of  these  contracts  is  apparent  upon  the 
face  of  the  petition.  Wliat  is  the  effect  of 
such  a  commingling'?  It  destroys  his  lien, 
because  he  has  mingled  in  one  acconnt 
the  labor  performed  under  two  distinct 
contracts.  The  statute  has  been  uniform- 
ly coristrued  to  discountenance  such  a 
practice  and  claim,  {2  Jones.  I..ien8,  8  1.597; 
Stine  V.  Austin,  9  Mo.  5,59;  Vtti  v.  Uixon, 
12  Mo.  482;  Livermore  v.  Wright,  33  Mo. 
31 ;  SchmcldiuK  v.  Ewing,  57  Mo.  78;  Flt«- 
gerald  v.  Tlionias,  61  Mo.  501;  Allen  v. 
Fruuiet  M.  &  S.  Co.,  73  Mo.  693;)  and  this 
is  the  doctrine  of  many  other  courts  of  last 
resort.  It  is  unnecessary  to  notice  any 
other  assignments,  as  the  action  of  the 
circuit  court  upon  these  material  and  vital 
propositions  was  correct.  The  Judgment 
is  affirmed.    All  concur. 
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Beck  ▼.  Haab. 

(Suprevne  Court  of  Missouri,  DivisUm  No.  t, 
July  1,  1809.) 
Appbopbiation  or  PATHBirrs  —Parties— Trustb. 

1.  A  creditor  to  whom  money  is  paid  by  his 
debtor,  -without  designating  on  wbat  account  to 
apply  It,  may  apply  bai/  tbs  amount  paid  on  each 
of  two  debts  wheie  neither  debt  is  barred  by  the 
statute  of  limitations. 

2.  Under  the  Hissoori  statute,  allowing  the 
trustee  of  an  express  trust  to  sue  in  bla  own  name, 
a  person  to  whom  a  note  is  made  payable  as  trus- 
tee for  another  may  sue  thereon  in  bis  own  name 
after  the  death  of  the  bcncfiuiary,  where  no  ad- 
ministrator has  been  appointed. 

Appeal  from  circuitcourt.Jofferson  coun- 
ty; John  L.  Tbomas,  JudKO. 

Action  by  Christian  IJei-k  asalnst  Her- 
man Haas,  upon  a  prumissory  note. 
PlaintitI  obtained  Judgment.  Defendant 
appeals.    AtDrnied. 

Fret!  WMizenua,  for  appellant.  J.  F. 
'Jreeu,  for  respondent. 

Macfarlank,  J.  Suit  was  commenced 
Au^^st  15.18!^,  upon  a  note  for  $3,000 
dated  April  1,  1866.  made  by  defendant 
and  one  Jobn  Schrelber,  and  payable  to 
Cbristian  Beck,  trustee  of  Anna  Eliza  Beck, 
one  year  afterdate.  Upon  the  note  cred- 
its were  indorsed  as  follows:  April  1, 1867, 
interest.  S3U0:  April  1, 1868,  interest.  $300; 
Marcb  «,  187.S,  $50;  Jane  28, 1877,  $50;  No- 
vember 11.  1KS5,  $5.  The  answer  admit- 
ted tlie  execntion  of  the  note,  denied  the 
pay  men  ts  of  M  u  rch  6, 1873,  June  28, 1877.  and 
November  11,  1885;  and  set  up  the  statute 
of  limitations  In  bar.  The  answer  further 
charged  that  Anna  Eliza  Beck  was  dead, 
and  the  note,  beln;;  payable  to  plaiutifl 
as  her  trustee,  belonged  solely  to  her 
estate,  and  suit  therein  could  not  be  main- 
tained in  the  name  of  the  trustee.  The 
reply  was  a  general  denial.  The  evidence 
upon  the  trial  showed  that  Anna  Eliza 
Beck  was  the  wife  of  Christian  Beck;  that 
she  died  In  l^Sl,  and  no  administration 
was  ever  taken  out  on  her  estate.  The 
evidence  further  showed  that  $300  interest 
was  paid  on  the  note  April  1, 1867,  and 
Aprill,  1868,  and  the  payments  indorsed 
as  Hocb  credits  thereon.  In  1872,  defend- 
ant and  Schreiber  gave  plaintiff  their  note 
for  $!MH),  being  interest  for  the  years  1R69, 
1870,  and  1K71  on  the  $3,000  note  in  suit. 
At  the  sanie  time  Hans  guve  a  second  deed 
of  trust  to  Becur>4  this  $:{,000  note  upon 
certain  real  eatate  in  CHron'lelPt,  subject 
to  a  prltir  deed  of  trust  for  $3,000,  the 
property  having  cost  Mr.  Haas,  as  lie  tes- 
tifies, over  $6,000.  In  1872,  Haas  &  Schrei- 
ber failed.  In  1873,  Beck  forecloswl  the 
deed  of  trust  above  mentioned,  buying 
the  property  subject  to  the  first  deed  of 
trnst  for  $50.  which  he  credited  on  the 
$3,000  note.  The  evidence  tended  to  prove 
that  in  1877  defendant  gave  plaintiff  a 
note  on  a  third  person  for  $1,000,  instruct- 
ing bim  not  to  take  less  than  $100  for  it. 
He  received  that  sum,  and  credited  $.00  on 
the  note  in  suit.  .Tune  28,  1K77,  and  $50  on 
the  $900  note.  Plaintiff  testified  that  these 
credits  were  made  by  defendant  hiraRelt; 
this,  dpfendiint  denied.  Defendant  itlso 
owed  plaintiff  $100  or  more  on  account. 
Uefendiint  remitted  to  plaintiff  from  No- 
vember 10, 1885,  to  July,  1SS7,  on  several  oc- 


casions, sums  of  from  $3  to  $10  each. 
Plaintiff  testlfled  that  these  were  sent  la 
response  to  demands  on  account  of  these 
debts.  Defendant  testlfled  that  tliey  were 
Intended  as  mere  donations.  The  letters 
accompanying  the  remittances  gave  no 
directious  as  to  the  application  of  the 
amount  sent.  Ten  doliara  was  sent  by 
letter,  dated  November  10,  1885.  Five  dol- 
lars (if  this  was  credited  on  the  note  In 
suit  under  date  of  November  11,1885.  The 
verdict  on  the  facts  was  for  the  plaintiff, 
and  from  a  judgment  therein,  defendant 
appealed.  The  question  Is  whether  the 
payments  made  and  placed  as  credits 
upon  the  note  in  suit  were  sufficient  to 
take  it  oat  of  tlie  statute  of  limitation. 
The  circuit  court  held  that  it  was  so,  II 
made  as  payments. 

1.  It  is  not  disputed  by  the  defendant 
that  part  payment  of  a  demand  will  take 
It  out  of  the  statute  of  limitation,  and  if  $50 
was  paid  on  the  note  J une  28,  1877,  aud 
$5  Noveml)er  11,  1885,  the  action  was  not 
barred  when  it  wus  commenced.  Wood, 
Um.  §07,  p.  221 ;  Bev.  St.  §  6795 ;  Shannon  v. 
Austin,  67  Mo.  485:  Beck  v.  Haas,  31  Mo. 
A  pp.  183. 

2.  Jt  is  admitted  that  the  money,  to  the 
amount  indicated  by  the  credits  on  the 
note,  was  paid  by  defendant  to  plaintiff, 
but  defendant  denies  thathe  Intended  that 
it  should  be  applied  as  payments  on  the 
note.  The  rule  In  reference  to  the  appro- 
priation of  payments  Is  well  sattled  in 
this  state.  When  a  creditor  holds  several 
claims  against  his  debtor,  the  latter,  on 
making  a  payment,  has  the  right  to  di- 
rect upon  which  debt  It  shall  be  credited  ; 
if  he  gives  no  direction,  then  the  creditor, 
on  receiving  the  payment,  can  make  the 
application;  If  neither  the  debtor  directs, 
nor  the  creditor  applies,  the  payment,  then 
the  law  will  apply  It  to  the  debt  which 
first  matures,  unless  Justice  and  equity 
demand  a  different  appropriation.  Gaut- 
ner  V.  Kemper.  58  Mo.  570;  Waterman  v. 
Younger,  49  Mo.  415;  McCune  v.  Belt,  45 
Mo.  181 ;  Wood,  LIm.  p.  23S,  §  110.  There 
is  no  dispute  about  the  payments  made 
April  1,  1867,  and  April  1,  1868.  of  $300 
each.  These  payments  were  properly 
credited  on  the  note.  As  to  the  applica- 
tion of  the  credit  of  $50,  dated  June  28, 
1877,  the  evidence  is  conflicting.  Defend- 
ant testlfled  that  he  directed  thH  $100  col- 
lected to  be  paid  on  the  $900  note,  while 
plaintiff  testified  that  defendant  directed 
him  to  "credit  it  on  both  notes."  His  rec- 
ollection was  that  defendant  himself  In- 
dorsed the  credit  on  the  note.  As  to  the 
credit  of  $5,  November  11,  1885,  the  evi- 
dence shows  that  defendant  trannmltted 
tn  plaintiff  $iO  In  a  letter  in  which  he 
says:  "Inclosed  1  send  you  the  promised 
ten  dollars.  I  am  sorrv  I  cannot  make 
It  more."  Plaintiff  testified  that  thiH  and 
other  small  remittances  were  made  in  an- 
swer to  reqii^'stsofpaymenton  these  notes. 
Defendant  testified  that  these  payments 
were  not  intended  to  apply  on  any  indebt- 
edness,— "did  not  expect  a  credit  on  the 
note;  just  wanted  to  h«>lp  hira  out."  This 
evidence  was  ample  to  support  the  verdict 
of  the  jury  that  the  $!J0  credit  was  placed 
upon  the  note  by  the  direction  of  defend- 
ant, and  that  the  $10  remittance  was  In- 
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tended  a*  a  payment  on  exlating  indebt- 
edneiw.  The  court  instructed  tbejury  thut 
they  should  find  those  facta,  or  tlie  note 
was  barred  by  the  statute  of  limitation. 
The  InstnKtlon  of  the  conrt  on  thU  ques- 
tion was  fnll,  and  fairly  presented  the 
cheorles  of  both  the  partien. 

3.  It  is  iuslHted  that,  thouRb  plalntitT 
had  the  right  to  appropriate  the  910  pay- 
ment as  a  credit  upon  either  note  in  the 
abnence  of  Instructions  from  the  defendant 
to  the  contrary,  he  had  no  rlxht  to  divide 
the  payment  and  credit  a  part  on  onenote 
and  a  part  on  the  other,  as  was  done.  In 
support  of  this  contention  two  cases  from 
the  supreme  court  of  Vermont  are  cited. — 
Ayer  v.  Hawkins,  19  Vt.  3U,  and  Wheeler 
V.  House,  27  Vt.  7H5.  In  these  cases  the 
court  argues  "that  the  right  of  deelKna- 
tion  amonK  the  creditors' demands  is  es- 
Hontially  the  right  of  the  debtor;  and 
hence  if  he  silently  wairea  it  in  favor  of 
the  creditor,  It  should  be  Intended  that  be 
does  so  relylnfT  upon  a  modeof  application 
to  which  be  could  not  justly  or  reasona- 
bly object."  That  the  debtor  could  rea- 
sonably object  to  any  appropriation  of 
the  payment  which  would  revive  his  legal 
liability  upon  more  than  one  debt,  and 
sDch  appropriation  could  not  be  made. 
The  rule  as  generally  understood  in  this 
iitats  allows  the  creditor  to  appropriate 
the  payment  In  the  manner  most  to  his 
own  Interest  when  the  debtor  himself 
waives  the  right,  provided  that  the  ap- 
plication he  makes  dues  not  opernte  in- 
equitably to  the  debtor.  He  Is  not  required 
to  consult  the  Interest  of  the  debtor.  See 
authorities  cited  supra.  Sbortridge  v. 
Pardee,  2  Mo.  App.  Z«Hi  18  Amer.  &  Eng. 
Enc.  Law,  239,  note  2.  We  are  able  to  see 
nothing  more  Inequitable  in  stopping  the 
ninnlng  of  the  statute  of  limitation  upon 
two  debts  than  upon  one  only,  neither  be- 
ing barred  at  the  time  the  payment  Is 
made.  If  these  payments  had  resulted  in 
reviving  debts  already  barred,  the  effpct 
might  have  been  different,  though  It  Is 
difficult  t«>  see  that  any  equities  of  the 
debtor  are  affected  in  either  case.  John- 
son V.  Johnson, 81  Mo.3!i5.  But  whatever 
the  correct  rule  in  such  case  mny  be,  the 
note  in  suit  was  the  older  of  the  two  held 
by  plaintiff,  and,  if  no  dcslgnatiun  had 
been  made  by  either  the  debtor  or  credit- 
or, the  law  would  have  applied  the  whole 
payment  as  a  credit  upon  this  note  under 
the  role  before  stated.  The  legal  effect  on 
the  running  of  thestatute  would  have  been 
the  same,  and  difendaot  can  have  no  just 
ground  of  complaint. 

4.  Complaint  is  made  of  the  refusal  by 
the  court  of  the  en  tire  series  of  Instructions 
prayed  by  defendant.  Most  of  these  in- 
Htructlons  were  Inconsistent  with  the  law 
us  herein  declar»>d,  and  were  properly  re- 
fused. The  court  gave  to  the  jury  one 
plain,  consistent,  and  intelligible  Instruc- 
tion, covering  every  phase  of  law  and  tact 
In  the  cnsH,  and  including  every  proper  re- 
<)0eBt  made  by  defendant.  Indeed,  the  in- 
struction Is  more  favorable  to  defendant 
than  he  had  the  right  to  demand.  In  such 
cafe  tliere  was  no  error  In  refusing  those 
4i8ked. 

5.  Objection  Is  made  that  the  note  being 
arable  to  plaintiff,  us  trustee  for  his  wife, 


and  the  wife  being  dead,  the  suit  could 
only  be  proMcated  In  the  name  of  her  ex- 
ecutor oradmlnUtrator.  This  contention 
cannot  be  maintained.  Our  statute  au- 
thorizes the  trustee  of  an  express  trust  to 
sue  in  his  own  name.  Rev.  St.  1889. 9  1991. 
"A  trnstee  of  an  express  trust,  within  tbe 
meaning  of  this  section, shall  be  construed 
to  include  a  pernon  with  whom  or  In 
whose  name  a  contract  Is  made  f<ir  the 
benefit  of  another. "  Such  Is  the  definition 
of  tbe  statute,  and  plaintiff  clearly  comes 
within  its  terms.  No  administrator  of 
the  deceased  wife  has  been  appointed,  and 
defendant  has  nothing  to  do  with  the  ap- 
plication of  the  trust  fund  after  the  trnstee 
baa  collected  it.  Beck  v.  Haas,  31  Mo. 
App.  183.    Judgment  afilrmed.    AUconcnr. 


Fox  et  al.  v.  Couktnbt. 

(Supreme  Court  of  Missouri,  Dloltlon  Ifo.  2. 
July  1.  1892.) 

8Ti.TUTa  or  Pbacds— DggoRrpxios  of  Land— 

FLEADIN'O. 

A  petition  claiming  damages  for  alleged 
breach  of  contract  in  failing  to  purchase  "tbirty- 
three  teet  of  ground  on  the  east  side  of  Orand 
avenue,  lying  lietween  Missouri  avenue  and  Siztti 
street,  and  fronting  on  Qrand  avenue.  In  Kansas 
City,  Mo.,  "under  a  contract  to  purcnase  "ground 
lying  between  Missouri  avenue  and  Sixth  street 
on  the  east  side  of  Grand  avenue, "  is  demurra- 
ble for  want  of  a  sufficient  description  of  the 
land  to  satiaty  tbe  statote  uf  frauds. 

Error  to  circuit  court,  Jackson  county. 

Action  by  Lansdale  Fox  and  M.  H.  Fox 
against  C.  C.  Courtney  for  breach  of  con- 
tract. Defendant  obtained  Judgment. 
FlttintitTs  bring  error.    Affirmed. 

H.  B.  Johnson,  L.  B.  Waters,  and 
Karnes  &  Ess,  for  plalntltfsln error.  John 
W.  Snjrder,  for  defendant  in  error. 

Macfarlane,  J.  Tbe  action  was  for 
alleged  breach  of  contract  in  falling  to 
purchase  of  plaintiff  33  feet  of  ground  on 
the  east  side  of  Grand  avenue,  lying  be- 
tween Missouri  avenue  and  Sixth  street, 
and  fronting  on  Grand  avenue,  in  Kansas 
City,  Mo.,  as  agreed  under  the  following 
contract:  "I  agree  to  purchase  of  I-ions- 
dale  Fox  and  M.  H.  Fox  ground  lying 
between  Missouri  avenue  and  Sixth  street 
on  the  east  side  of  Grand  avenue,  at  four 
hundred  (f40U)  dollars  per  front  foot, 
payment  to  be  made  as  follows:  $300 
down  to  bind  the  sale,  one  third  in  thirty 
days,  and  one  third  in  one,  and  one  third 
in  two,  years,  at  eight  per  cent.  Interest. 
April  2nd,  '86.  [Signed]  C.  C.  Couiit.mcy. 
Received  of  C.  C.  Courtney  f  1.00  on  above. 
April  2nd.  '86.  [Signed]  M.  H.  Fox.' 
Plaintiffs  charged  that  on  the  day  of  the 
execution  of  said  contract  and  In  consid- 
eration thereof,  and  relying  thereon,  they 
entered  Into  a  contract  in  writing  witli 
the  owner  in  fee  of  said  33  feet  <if  ground 
for  the  purcliuHe  thereof,  to  whom  they 
paid  9100  cash  to  bind  the  bargain.  Thnt 
on  the  same  day  "tliei'  orfered  to  defend- 
ant the  same  under  the  writing  afore^jald, 
and  on  the  terms  therein  agreed  upon,  and 
thot  they  were  ready  and  willing  to  con- 
vey or  cause  to  be  conveyed  to  defendant 
the  said  preuiiBOH  on  the  terms  and  »t  the 
price  agreed  upon,  but  defendant  then  and 
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there  rtfoiied  to  piirchane  the  said  proper- 
ty of  plalntiftB  as  he  asreed  to  do  as 
aforesaid."  They  farther  charged  that 
tbey  were  compelled  to  sell  said  Ki'ound 
for  the  best  pr<ce  tbey  could  obtain,  at 
aluea  of  f5.5T5,  for  which  they  asked  judg- 
ment. A  general  demurrer  to  this  peti- 
tion waa  BUBtained,  and  the  case  1b 
broasht  to  this  court  on  writ  of  error. 

1.  Several  objections  are  made  in  this 
eourt  to  the  sufficiency  of  the  petition. 
One  of  thet«e  is  that  the  contract  Is  not 
sHtScJent  to  satisfy  the  stHtute  ol  frandH, 
on  account  of  the  uncertainty  In  the  de- 
scription of  the  land  which  is  the  subject- 
matter  of  the  contract.  We  thinii  this  ob- 
jection to  the  petition  insuperable,  and 
no  other  Ki'ound  of  deiunrrer  need  be  con- 
sidered. The  general  ruleKiven  by  Browne 
on  the  Statutes  of  Frauds  (section  371)  is 
that  the  writing  required  by  the  statute 
"must  contain  the  essential  terms  of  the 
contract,  expressed  with  such  a  degree  of 
certainty  that  It  may  be  understood  with- 
out recourse  to  parol  evidence  to  show 
the  intention  of  the  parties."  \nd  again. 
In  section  385:  "It  must,  ofcnurse,  appear 
from  the  memorandum  whnt  isthesubjeet- 
«Datter  of  defendant'seugagoiue^t.  Land, 
for  instance,  which  is  purported  to  t>e  bar- 
gained lor,  must  be  so  descrilied  that  it 
nsay  be  identified.  "  Fry,  Spec.  Perf.  §  325. 
While  this  certainty  is  required,  the  iden- 
tittcation  may  sufficiently  appear  by  refer- 
ence to  "an  external  standard,  and  need 
not  be  in  terms  explained."  Thus  a  ref- 
erence to  deeds  conveying  the  same  prop- 
erty or  pcrticular  ownershiporoccupaucy 
ol  the  property  may  be  sufiirient.  But  it 
will  be  found  that  the  description  of  the 
land,  when  the  subject-matter  ot  the  con- 
tract, must  appear  in  the  contract  itself, 
or  from  some  reference  in  the  contract  to 
f'Nternai  matters  l>y  which  it  can  be  iden- 
tified l)y  extrinsic  evidence.  The  descrip- 
tion cannot  be  supplied  altogether  by 
parol.  The  writing  must  he  a  guide  to 
find  the  luud,  must  conlaln  sufficient  par- 
ticulars to  point  out  aiiU  distingulBli  the 
tract  from  any  other.  Browne,  St, 
Frauds,  §  3So;  F'y.  '^IJ'^c.  Perf.  §  328; 
Moore  r.  MountCHHtle,  61  Mo.  425;  Kenne- 
dy V.  Kt-nnedy,  57  Mo.  75;  Schroeder  v. 
FaaHe,  U  .Mo.  App.  2R7;  Clarli  v.  Cham- 
berlin,  112  Mans.  19;  Broci<way  v.  Frost, 
40Minu.  155,  41  xV.  W.  Rep.  411.  It  takes 
but  a  glance  at  the  contract  under  consid- 
eration to  see  that  it  fails  Hhort  of  what 
is  required  under  the  standard  fixed  by 
tlie  Curegoini;  rules  to  make  a  valid  con- 
tract under  the  statute  of  frauds.  The 
ground  in  tended  as  the  subject  of  the  pur- 
chase is  neither  described  in  the  written 
contract,  nor  does  the  writing  guide  us 
to  any  extrinsic  (act  from  which  the  land 
can  be  found  and  identified. 

2.  It  Is  claimed  that  the  contract  gives 
plaintiBs  the  right  to  elect  what  particn- 
liir  lot  was  to  be  purchased,  and  thereby 
the  objection,  on  account  of  the  uncer- 
tainty in  the  description  of  the  laud,  was 
obviated.  It  has  been  held  tliat  uncer- 
tainty in  description  may,  under  some  clN 
eumstances,  becured  by  an  election  by  one 
of  the  parties  therfto.  Fry,  Spec.  Perf.  ] 
1129;  Humble  v.  Heygnte,l«  vvkly.  Uep.749; 
Jenkins  v.  Green,  27  Bear.  437.    Without 


stopping  to  inquire  wbether  aader  this 
contract  plaintiOs  bad  the  right  to  select 
the  ground  defendant  was  to  purchase. 
It  is  very  clear  that  the  selection  made,  as 
described  in  the  petition,  is  very  nearly 
as  wanting  in  certainty  as  that  described 
in  the  original  contract.  Tbs  numl>er  of 
front  leet,  it  is  true,  are  given  as  being  S3, 
bat  nothing  Is  contained  in  the  petition 
indicating  what  particular  lot  of  Bit  front 
feet  wasmnant.  We  do  not  tblnk,  read- 
ing tlie  contract  and  petition  together, 
that  any  land  wassufficlently  described  to 
satisfy  the  statute. 
Judgaieot  affirmed.    Ail  concur. 


Baii.bt  v.  Winn  et  alJ 

(Supreme  Covrt  of  lUitsouri,  Division  ITo.  t, 
July  2,  1893.) 

COUBTS-JCOCRT8  or  COVMON  PLBAS— "ISTSRIOR" 
CODRT— JCKCSDICTION  —  JUOOMENTS — HoW  BZB- 
OUTSD. 

1.  The  court  of  common  pleas  created  by  Act 
March  2,  1874,  (Acts  1874,  p.  2»i, )  is  an  laferior 
court  within  the  meaning  of  Const.  1866,  art.  6, 
S  1,  as  amended  in  1870,  which  declares  that  "the 
judicial  power,  as  to  matters  of  law  and  et^uity, 
shall  t;e  yestea  in  the  supreme  court,  in  circuit 
conrts,  and  in  such  inferior  tribanals  as  the  gen- 
eral assembly  may,  from  time  to  time,  establish,  " 
though  appeal  does  not  lie  therefrom  to  the  cir- 
cuit court. 

3.  An  action  to  enforce  a  vendor's  lien  does 
not  involve  the  title  to  real  estate,  within  the 
meaning  of  Act  March  3,  1874,  creating  the  court 
of  common  pleas,  and  giving  It  jurisdiction  in  all 
civil  actions  except,  wbere  the  title  to  real  estate 
Is  involved. 

8.  Act  March  8,  1874,  oreating  conrts  of  com- 
mon pleas,  provides,  by  section  3,  that  "the 
judgment  of  said  court  shall  be  a  lien  upon  real 
estate,  and  in  all  other  respects  bave  the  same 
force  and  effect  as  judgments  of  the  circuit  court, 
after  a  transcript  thereof  shuU  be  filed  in  (he  cir- 
cuit clerk's  offlce.  •  •  •»  And  it  is  made  the 
duty  of  the  judge  to  file  a  certificate  of  all  judg- 
ments in  the  circuit  court,  "sotting  forth  briefly 
the  name  of  tbe  plaintiff  and  defendant  and  the 
amount  and  date  of  judgment. "  Section  8  pro- 
vides that,"wbeTe  real  estate  shall  be  levied  on 
by  virtue  of  an  execution  on  any  judgment  or 
decree  of  said  court, "  the  sale  thereof  shall  be 
made  "daring  some  term  of  said  court, "  and  t)e 
conducted  as  sales  under  execution  issued  from 
the  circuit  court  Held,  that  execution  on  a 
judgment  in  the  court  of  common  pleas  must  be 
issued  from  that  court  rather  than  from  tbe  cir- 
cuit court ;  aud  asale  of  real  estate  thereon  is  valid 
as  betweeu  ibe  parties  to  the  action,  though  no 
transcript  of  the  judgment  was  filed  in  the  cir- 
cuit court. 

Appeal  from  circuit  court,  Macon  coun- 
ty; Andrew  Ei.libo.n,  Judge. 

Ejectment  by  Joseph  Bailey  against 
Silas  Winn  and  another.  Plaiuiiff  had 
judgment,  and  defendants  appeal.  Af- 
firmed. For  former  report,  see  12  R.  W. 
Re|j.  10-1.). 

tt.vsHitif  Mitchell,  tor  appellants.  B«b 
nil  Guthrie  and  J.  L.  Berry,  for  respuad- 
ent. 

Black.  J.  This  la  an  action  of  eject- 
ment to  recover  120 acres  of  land  in  Macon 
county,  tbe  same  being  part  of  school  sec- 
tion 16.  There  was  a  ju'lgment  for  tbe  de- 
fendants on  tbe  first  trial,  which  was  re- 
versed, and  the  cause  remanded  by  this 
court  ou  a  writ  of  error  sued  out  by  tiie 
plaiMtitf.    191  Mo.  (i49,  12  S.  W.  Rep.  104r 

'Rehearing  pending. 
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The  aecoDcl  trial  resulted  In  a  )ndKineut 
for  ttae  plalntltr,  and  to  reverse  that  judg- 
ment the  (lefeDdanta  perfected  the  present 
appeal.  The  esse,  when  here  before,  was 
complicated  by  reason  of  a  number  of 
titles  put  In  evidence  by  the  plaintiff. 
The  present  contest  turns  on  the  validity 
of  one  of  these  titles,  and  the  tacts  will  be 
stated  so  far  only  as  they  bear  upon  this 
iHBiie.  The  three 4U-acre  tracts,  constituting 
the  120  acres  In  salt,  were  sold  by  the 
county  court  under  the  law  relating  to 
«rhijol  lands,  and  the  purchasers  paid  the 
purchase  prit^e,  but  they  did  not  obtain 
patents  from  the  state.  This  equitable 
title  thus  acquired  was  vested  in  oge  An- 
drew Agee  by  various  mesne  conveyances. 
Agee  conveyed  the  land  to  Edward  Ed- 
wards by  u  deed  dated  the  18th  June,  1S70. 
Edward  Edwards  died  in  possession  of 
theland  In  1877,  leaving  a  widow  and  two 
minor  children.  The  widow  married  In 
1879,  and  she  and  her  husband  conveyed 
*er  interest,  whatever  it  was,  to  the  two 
minor  children  by  a  deed  dated  the  8d 
April,  1880.  These  minor  heirs  defend  this 
suit  by  their  curator,  James  O.  Sparrow. 
The  plaintiff  put  In  evidence  a  patent  from 
the  state  to  Edward  A.  Edwards  for  the 
land,  dated  the  2otb  June,  1884,  and  a  deed 
from  bim  to  plaintiff,  Bailey.  We  held, 
when  the  case  was  here  before,  that  Ed- 
ward A.  Edwards  acquired  iits  legal  title, 
subject  to  whatever  equitable  rights,  it 
any,  Edward  Edwards  had  in  theland, 
and  thut  the  plaintiff  occupied  the  same 
tiosltion.  The  question  now  is  whether 
Kdwurd  A.  Edwardsnequlred  theequitable 
title  tif  Edward  Edwards,  or  wliether 
that  title  rests  in  the  minor  heirs  uf  Ed- 
ward Edwards,  Toshowthat  Edward  A. 
Edwards  acquired  this  equitable  title,  the 
plaintiff  put  in  evidence  a  sheriff's  drcd  to 
Edward  A.  IMwards,  dated  the  l.">th  .July. 
1S7.'>.  based  upon  n  sale  made  under  u  judtc- 
iia-iit  of  the  Macon  county  uMirt  of  com- 
mon pleas,  In  favor  of  Uiivid  W.  Edwards 
and  against  Edward  t,.dwardH.  The 
judgment  was  ren;lcred  on  the  28th  April, 
1S75,  and  the  execution  issued  out  of  the 
common  pleas  court. 

1.  Anuiitlierofubjectionsaremadeby  the 
defendants  to  the  sheriff's  deed,  and  the 
nrst  Is  that  the  act  of  March  2. 1874,  (Acts 
IS74.  p.  2.')0,)  creating  the  Macon  county 
court  of  coinmou  pleas,  isunconstitutlonal 
«iuil  v.jid.  hociiu.sR  thecommou  piRus  court 
thus  cstalilishbd  is  not  an  "inferior  tri- 
tiunal"  to  Hie  circuit  court.  Section  1  of 
article  6  of  the  coii-ititution  of  l«or).  ns 
amended  in  1870.  deci.ues:  "The  jii<ll-'.al 
flower,  as  to  matters  of  law  and  equity, 
shall  be  vested  In  a  supieiue  court,  in  cir- 
cuit courts,  and  in  such  inferior  trilmnals 
as  the  general  assembly  may, from  tinu*  to 
time,  establish. "  The  distinction  between 
superior  and  inferior  courts  is  not  clearly 
delined.  When  different  courts  are  com- 
pared, it  is  generally  said  those  court<<  are 
Inferior  "which  are  subordinate  to  other 
courts;  also,  those  of  a  very  limited  juris- 
diction." Bouv.  Law  Diet.  tit.  "Courts;" 
4  Amer.  &  Eng.  Enc.  Law.  453.  The  test 
of  Inferiority  may  be  solved  by  showing 
that  the  court  is  either  placed  under  tlie 
supervisory  or  appellate  control  of  other 
eourts,  or  that  the  jurisdiction  as  to  the 


subsequent  matter  Is  limited  and  conflned. 
State  V.  Daniels,  66  Md.  201.  Applying 
these  testn,  there  can  be  no  doubt  but 
this  common  pleas  court  is  a  tribunal 
inferior  to  the  circuit  court.  It  has  no 
Jurisdiction  In  criminal  matters,  nor  in 
those  civil  actions  in  which  the  title  to 
real  estate  Is  Involved.  Again,  it  is  sub- 
ject to  the  superintending  control  of  the 
circuit  court,  not  by  way  of  appeal,  but 
by  the  writs  of  prohibition  and  iiiandu- 
mus.  The  act  creating  this  court  pro- 
vides that  appeals  and  writs  of  error  may 
be  allowed  and  prosecuted  to  the  supreme 
court.  But  want  ol  appellate  jurisdiction 
In  the  circuit  court  is  not  the  sole  test. 
The  fact  thatthls  conrt  is  far  nioreliniited 
in  its  jurisdictioD,  as  to  sul>ject-matter, 
than  the  circuit  conrt  Is  sufficient  to  make 
It  a  tribunal  inferior  to  the  circuit  court 
within  the  meaning  of  the  constitution. 
State  v.  Daniels,  supra,  is  quite  conclusive 
on  this  question. 

2  The  next  objection  to  the  sheriff's 
deed  is  that  it  is  void  because  the  suit  of 
David  W.  Edwards  against  Edward  Ed- 
wards involved  title  to  real  estate,  and 
tor  this  reason  the  common  pleas  court 
had  no  Jurisdiction  of  that  action.  When 
this  case  was  here  before  we  held  that  the 
suit  in  the  common  pleas  court  was  sim- 
ply one  to  enforce  a  vendor's  lien,  and 
that  title  to  real  estate  was  not  involved 
in  it.  The  pleadings  in  that  case  w^re 
not  then  before  us,  but  they  were  put  In 
evidence  on  tlie  last  trial,  and  It  is  now 
insisted  that  they  disclose  different  issues 
from  those  before  considered.  The  case, 
as  disclosed  by  the  findings  of  tlie  com- 
mon pleas  court  and  the  admissions  made 
liy  the  pleadings, is  in  sul)Stance  this:  iJa- 
vld  \y.  Edwards,  the  plaintiff  in  thatcase, 
and  Edward  Edwards,  the  dpfendant 
therein,  purchased  the  land  In  1S70  from 
Andrew  Agee  at  the  price  of  f  1,000.  Da- 
vid paid  $400  and  Edward  paid  |«H)0.  Da- 
vid executed  his  note  to  Agee,  due  in  one 
year,  for  fOOO,  being  the  balance  of  the 
purchase  price,  and  received  from  Agee  a 
bond  for  a  deed.  -  In  1871,  David  directed 
Agee  to  convey  the  property  to  Edward 
on  payment  of  the  fOOO  note.  Edward 
paid  this  note,  and  received  from  Agee  a 
deed,  and  then  gave  David  his  note  for 
$400  for  David's  interest  in  the  land.  The 
court  found  that  there  was  due  from  Ed- 
ward to  David  on  tlie  $400  note  the  sum 
of  $498.30,  and  gave  judgment  In  favor  of 
David,  enforcing  a  vendor's  lien  for  that 
amount,  subject  to  a  certain  deed  of  trust 
placed  on  the  land  by  Edward.  Turning 
now  to  the  issues  made  by  the  pleadings, 
we  And  Edward  statei  In  his  answer  that 
he  and  David  were  the  joint  purchasers 
of  the  land,  and  were  the  joint  makers  of 
tiie  $<>09  note  payable  to  Agee;  that  David 
failed  to  pay  his  shore  of  the  note,  and 
Edward  paid  the  whole  of  it.  In  considera- 
tion that  David  abandoned  all  claims  to 
the  land,  and  would  release  to  hini,  Ed- 
ward. Edward  In  his  answer  also  denies 
that  he  executed  the  $400  note  sued  upon, 
and  says  It  was  a  fornery.  David  by  hlR 
reply  admits  title  In  Edward  by  virtue  nf 
the  deed  to  him  from  Agee.  The  only  real 
issues  In  the  case  were  whether  Edward 
executed  the  $400  note,  and.  It  be  did.  then 
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whether  it  was  ariven  to  David  for  liia  ln> 
teretit  In  the  land.  Tlie  cnne  stands  now 
jDst  as  it  did  before.  Tbere  was  no  con- 
test 8H  to  wlio  liad  or  should  have  the 
title.  The  suit  was  simply  one  to  fore- 
clnse  a  vendor's  lien,  and  notlilnd  more. 
Tlie  act  creating  the  common  pleas  court 
Sivea  to  it  concurrent  original  jurlBdivtlon 
In  civil  actions  with  the  circuit  court,  "ex- 
cept wbere  the  title  to  real  etitate  shall  be 
involved."  As  the  case  was  one  to  en- 
force a  vendor's  lien  and  nothing  more,  it 
did  not  fall  within  the  exception.  Baler 
V.  Berberich,  77  Mo.  414;  Granite  Co.  v. 
Bobb.  97  Mo.  46, 11  S.  W.  Rep.  225;  Bailey 
V.  Winn,  101  Mo.  658,  12  S.  W.  Rep.  1U46. 

3.  It  stands  admitted  by  the  presentrec- 
ord  that  no  transcript  of  the  ]ndKment  of 
the  common  pleas  court  was  ever  filed  in 
the  ofSce  of  tho  clerk  of  ttie  circuit  court, 
au<l  the  dnal  objection  to  the  sheriff's  deed 
is  that  an  execution  could  not  Issue  on 
that  Judgment  until  such  Iranscript  had 
been  Died;  and  coupled  with  this  objec- 
tion !■  tlie  further  one,  that  the  execution 
should  have  been  issued  out  of  the  office 
of  tbe  cleric  of  the  circuit  court  and  (lot 
out  of  the  common  pleas  court.  To  an 
nnderstandinK  of  theHe  objections  we  here 
net  oot  tbe  third  and  elKbth  sections  of 
the  act  creatini;  the  common  pleas  court: 
"Sec.  8.  Tbe  Judgment  of  said  court  shall 
be  a  lien  upon  real  estate,  and  In  all  other 
respecta  have  the  same  force  and  effect  of 
a  Judgment  of  the  circuit  court,  after  a 
transcript  of  such  judgment  shall  be  filed 
in  tbe  circuit  clerk's  office,  and  issuing  of 
executions  thereon,  and  sales  of  renl  and 
personal  estate  shall  be  governed  by  the 
aamelaws  that  govern  such  matters  in 
tbe  circuit  court:  provided,  further,  that 
transcripts  of  proceedings  In  justices' 
court  arising  west  of  Chariton  river,  in 
said  county,  may  be  filed  in  said  court 
and  in  all  respects  he  governed  by  the 
same  laws  that  provide  for  the  filing  of 
Ruch  iuHtrumeots  In  the  circuit  court: 
provided,  further,  that  it  shall  be  tbe 
duty  of  the  Judge  of  said  court  to  file  in 
the  office  of  tbe  clerk  of  the  circuit  court 
a  certificate  of  all  Judgments  rendered 
and  transcripts  filed  In  said  court  within 
six  daya  alter  tbe  rendition  or  filing  there- 
t»f.  aetting  forth  briefly  the  names  of  tbe 
plaintiff  and  defendant,  and  the  amount 
and  date  of  Judgment."  "Sec.  K.  Whei'e 
real  estnte  shall  be  levied  on  by  virtue  of 
an  execution  issued  upon  any  judgment 
or  decree  of  said  court  hereby  established, 
sn id  real  estate  shall  be  sold  during  some 
tLM-ui  of  said  court;  and  salrl  sale  shall  be 
conducted  In  all  rPHpccts  as  saieK  under 
executions  issued  from  the  circuit  court, 
with  like  effect."  An  execution  is  Che 
"fruit  and  life  of  every  suit."  Tbe  right 
of  a  court  of  law  to  Ihsuc  executions  is  an 
incident  to  the  power  to  render  judg- 
ments, and  it  must  be  assumed  that  a 
court  has  the  power  to  enforce  Its  own 
judgments  by  execution,  unless  that 
power  1«  withheld  by  statute  in  clear 
terms.  Freem.  Ex'ns,  (2d.  £d.)  §  10.  Itis 
also  to  be  assumed  that  the  execution 
must  be  issued  out  of  the  court  rendering 
the  judgment,  unless  the  statute  directs 
to  the  contrary.  Now,  tbe  first  part  of 
section  3  provides  for  filing  transcripts  of 


tbe  common  plens  court  judgments  in  the 
office  of  tbe  circuit  court,  but  it  does  not 
follow  trora  this  that  executions  must  be 
irisued  on  such  transcripts  by  the  clerk  of 
tbe  circuit  court.  There  Is  nothing  In  this 
section  that  indicates  any  purpose  to  de- 
prive the  common  pleas  court  of  the  right 
to  Issue  executions,  unless  we  construe  tbe 
words  "and  Issuing  executions  thereon," 
to  mean  that  executions  must  be  Issued 
on  the  transcripts  and  not  on  tbe  judg- 
ments. On  the  former  bearing  we  found 
difficulty  in  giving  to  the  words  just 
quoted  any  meaning  at  all.  If  we  regard 
the  punctuation,  they  have  no  connection 
and  perform  no  function  in  the  structure 
of  the  sentence.  If  we  disregard  and 
strike  out  the  semicolon  following  them, 
then  they  have  a  meaning,  and  tbere  Is  no 
difficulty  in  understanding  the  law.  By 
disregarding  the  semicolon  the  clause 
provides  that  is<julng  of  executions  and 
sales  of  raal  and  personal  property  shall 
be  governed  by  tbe  law  governing  such 
matters  In  tbe  circuit  court.  This  leaves 
the  common  pleas  court  with  full  power 
to  issue  executions.  This  construction  la 
supported  by  other  portions  of  tbe  same 
section;  for  the  first  provlaocontempiates 
that  the  common  pleas  court  may  Issue 
executions  on  transcripts  of  jsstlces'  judg- 
ments filed  therein.  Again  section  8  pro- 
vides that  sales  of  real  estate  shall  be  made 
during  some  term  of  tbe  common  pleas 
court;  and  these  sales  are  to  be  conducted 
In  all  respects  "as  sales  under  executions 
Issued  from  the  circuit  court;"  that  Is  to 
say,  the  sales  are  to  be  conducted  In  the 
mauaer  that  sales  are  conducted  on  cir- 
cuit court  executions.  From  all  this  it  is 
clear  that  tbe  execution  In  question  was 
properly  Issued  from  the  common  pleas 
court.  Nor  is  this  sale  void  because  no 
transcript  was  filed  with  the  clerk  of  the 
circuit  Court.  The  transcript  mentioned 
iu  the  first  part  of  sections  is  evidently 
the  same  thing  as  the  certificate  men- 
tioned in  tlie  latter  part  of  the  same  sec- 
tion. This  common  pleas  court,  as  we 
said  when  the  case  was  here  before,  held 
Its  terms  at  a  place  other  than  the  county 
scat;  and  the  act  makes  It  tbe  duty  of  the 
judge  to  file  the  certificates  of  judgments 
rendered  by  hU  court  with  the  clerk  of  the 
circuit  court  so  as  to  give  notice  of  tbe 
existence  of  such  judgments.  A  like  pro- 
vision Is  found  In  many  of  the  acts  creat- 
ing common  pleas  and  other  inferior 
courts.  It  may  be  conceded  that  the  cer- 
tificate should  have  been  filed  before  Issu- 
ing the  execution,  still  that  does  not  make 
the  sale  void.  The  failure  to  file  tlie  cer- 
tificate was, at  most, only  an  irregularity', 
and  does  not  affect  tbe  validity  of  the 
sale.  No  question  as  to  tbe  rights  of 
third  persons  is  involved  iu  tbis  case. 
The  various  obJectionH  to  the  sheriff's 
deed  are  ail  overruled,  and  it  follows  that 
Edward  A.  Edwards  acquired  the  equi- 
table title  of  Edward  (Sdwards,  so  that 
the  present  plaintiff  has  both  the  equita- 
ble and  legal  title. 

4.  After  the  former  Judgment  In  this 
case  had  l)een  reversed,  the  defendant 
Kporrow  filed  a  supplemental  answer. 
Tbe  facts  set  up  in  this  pleading  and  ad- 
mitted by   tbe  present  record  are  tbuaa: 
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Th1«  suit  was  commenced  in  1884.  A  jud;;- 
ment  wua  rendered  in  favor  of  the  defenil- 
ants  at  the  January  term,  1885,  of  the  cir- 
cuit court.  The  motion  for  uew  trial  was 
overruled  at  the  September  term,  1885,  at 
which  time  leave  waa  given  plaintiff  to 
file  t)ill  of  ezcnptiona  on  ur  before  the  flrst 
da3'  of  the  January  term,  1886,  and  the 
bill  was  (lied  on  the  4tta  day  of  January, 
1.SS6,  it  being  the  first  day  of  the  term. 
The  writ  of  error  was  not  sued  out  until 
2-ltb  Jnnnary,18»ff,  and  notice  ofauinK  out 
theaame  waa  served  March  7,1887.  The 
defendant  Sparrow,  as  curator,  conveyed 
the  land  to  John  M.  Souther  by  deed 
dated  tbe9tb  November,  1885.  Souther  is 
not  a  defendant  in  this  case,  but  Sparrow 
seta  up  these  facts  to  show  title  ont  of 
plaintiff.  Souther  purchased  the  land  and 
received  his  deed  before  the  time  had  ex- 
pired for  filing  the  bill  of  exoeptiona,  and 
we  think  the  suit  must  be  regarded  as 
pendin;;  until  that  time  expired.  He  was 
therefore  a  purcliaser  pending  the  litiga- 
tion, and  took  his  deed  subject  to  the  re- 
sult of  the  suit.  It  Is  true  that  suing  out 
a  writ  of  error  is,  for  some  purposes,  con- 
sidered the  commencement  of  a  new  ac- 
tion, (Macklin  v.  Allenberg,  100  Mo.  337, 
13  S.  W.  Rep.  »50;)  but  Sparrow  and  his 
grantee,  Souther,  are  In  no  condition  to 
Invoke  the  rule,  for  Souther  purchased  the 
land  while  tbesuit  was  pending.  Whether 
that  judgment  would  bar  another  suit, 
even  if  not  reversed,  depends  upon  con- 
siderations not  discussed  in  the  l)rieta. 
For  all  present  purposes  we  assume  il 
would  have  been  a  bar  to  another  suit  on 
the  titles  then  litigated. 
The  judgment  is  afBrmed.    All  concur. 


Num.  et  al.  v.  Howeix. 

(Supreme  Court  of  Missouri,  Division  No.  9. 
July  1,  1892.) 

DOWEB — ASSIONMEXT — LIMITATIONS — AOTEKaS 
I'OSSESSION. 

1.  Possession  by  a  widow  of  the  maosion 
bouse  of  ber  husband,  and  ber  auassigned  right 
of  dowor,  do  not  prevent  tbe  beir  from  being 
seised  of  tbe  property  so  that  bis  widow  should 
acquire  dower  therein. 

i.  An  action  for  the  assignment  of  dower, 
being  an  action  for  the  recovery  of  real  estate, 
is  not  barred  unless  the  land  has  been  in  the  ad- 
verse possession  of  another  for  10  years. 

8.  A  widow's  possession  of  ber  husband's 
mansion  tiouse  pending  assignment  of  ber  dower 
Is  not  adverse  to  tbe  l>eir  or  tbe  heir's  widow. 

Appeal  from  circuit  court,  Lincoln  coun- 
ty; E.  M.  HUGHKS,  Judge. 

Action  by  Isabella  Null  and  her  husband 
ngulnat  J.  \V.  Howell  for  assignment  of 
dower.  Judgment  for  defendant.  Plain- 
tiffs appeal.     Reversed. 

ir.  H.  Kennan,  for  appellants.  Martin 
ttr  A  very,  for  respondent. 

Mackari.ane,  J.  Action  for  assignment 
of  dower  In  certain  lands  in  Lincoln  coun- 
ty, and  for  damages.  Anawer,  general 
denial,  and  statutes  of  limitation.  On  the 
trial  it  was  agreed  that  James  Y.  Howell, 
Sr.,  died  in  18(11.  seised  in  fee  of  the.  lands 
in  dispute,  and  in  the  actual  posseHsion 
thereof,  leaving  his  widow,  Louisa  How- 
ell, and  two  children,  James  Y.  Howell, 
Jr.,  and  defendant,  J.  W.  Howell,  survive 


ing  him.  The  widow  and  children  contin- 
ued the  occupancy  of  this  land  and  the- 
residence  thereon  after  tbe  death  of  the 
husband  and  father.  Dower  was  never 
assigned  to  the  widow.  In  March,  1876, 
James  Y.  Howell,  Jr.,  married  plaintiff, 
and  she  and  her  husband  lived  together 
until  his  death.  May  2, 1878.  The  widow 
of  James  Y.  Howell,  Sr.,  died  March  2. 
1889.  Defendant  has  been  In  the  exclusivt*- 
possesalon  since  her  death.  Plaintiff  wa» 
married  to  C.  M.  Null,  May  22,  1879,  and 
has  never  relinquished  her  dower  in  said 
land.  Upon  this  state  of  facts  the  court 
gave  a  declaration  of  law  to  tiieeffect  that 
under  the  pleadings  and  tbe  agreed  facts 
plaintiffs  are  not  entitled  to  recover. 

Counsel  have  argued  but  two  points, 
and  are  agreed  on  all  other  legal  proposi- 
tions. It  is  agreed  that  James  Y.  Howell. 
Jr.,  inherited  from  his  father  an  undivided 
one  half  the  land  in  aispnte,  subject  to  tlie- 
rights  of  the  widow  of  his  father.  Defend- 
ant insists — First,  that  James  Y.  Howell, 
Jr.,  never, during  bis  marriage  with  plain- 
tiff, had  Hurh  seialn  in  the  land  as  invested 
her  with  a  right  of  dower  therein;  and, 
aec'ond.  If  he  had  such  seisin,  that  plain- 
tiff's right  of  action  accrued  upon  the- 
death  of  ber  husband,  James  T.  Howell. 
Jr.,  May  2,  1878,  and  when  this  suit  was 
commenced  ber  right  of  action  wan  barred 
by  limitation. 

1.  The  first  question  (or  consideration  i» 
whether  the  intervening  quarantine  and 
dower  riglits  of  the  widow  of  James  Y. 
Howell,  Sr.,  prevented  the  seisin  of  his  heir 
at  law,  tlie husband  of  plaintiff.  We  think, 
not.  The  rule  at  common  law  la  that  the 
husband  must  be  vested  with  the  freehold 
and  inheritance  "at  once  and  together," 
in  order  that  the  dower  right  of  the  widow 
should  attach.  Hence  there  could  be  no 
dower  In  lands  aa»igned  as  dower.  Tbe- 
Interpuaition  of  thelife  eatateof  the  widow 
would  prevent  the  neceaaary  aeiain  of  th» 
huBbond.  1  Sia-ib.  Dower,  (2d  Ed.)  p.  233. 
§  10;  Id.  p  3l'4:  5  Amer.  &  Eng.  Enc.  Law, 
893;  Warren  v.  Wiiliama,  2.5  Mo.  App.  23. 
If,  theref<»re,  the  dower  of  the  widow  of 
Howell,  Sr.,  had  been  asaigned  before 
plaintiff  married  Howell.  Jr.,  then  plain- 
tiff would  have  taken  no  dower  In  the  land 
so  assigned,  but  she  would  have  been  enti- 
tled to  riower  in  the  lands  remaining  after 
tbe  asaignment.  An  interveuing  estate 
less  than  a  freehold— suci!  as  eatutea  for 
years — are  mere  chattel  interests,  and  do 
not  prevent  the  seisin  of  the  husband,  and 
the  wife  will  be  endowed  of  the  lands  held 
by  anntiier  under  snch  interests.  1  Scrib. 
Dower,  p.  2^13,  §  11.  "  If  there  be  no  assign- 
ment of  dower  to  the  ancestor's  widow, 
the  aeiain  or  estate  in  possession  which 
descended  upon  the  heir  la  not  defeated  to 
any  extent,  and  consequently  bis  widow 
is  entitled  todowprin  theentire  preniiaea. "^ 
Id.  p.  326.  The  right  of  tlie  widow  "to 
remain  in  and  enj(>y"thn  mansion  house  of 
her  husband  and  "the  plantation  thereto 
belonging"'  barely  reachea  the  dignity  of 
a  tenaiiL-y  at  will.  Bi.iss.  J.,  in  speaking 
of  audi  an  interest,  Rays:  "It  can  hardly  he 
called  an  estate,  though  It  is  somewhat 
analogous  to  one  at  will;  still  it  Is  a  clear 
statutory  right,  and  can  only  be  terminat- 
ed by  an  assignment  ot  dower. "    Miller  v. 
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Titlley,  48  Mo.  304.  The  bauband  of  plain- 
tiff, upon  The  death  of  hi8  father,  inherited 
tbtr  andivlderl  one  half  of  this  land,  subject 
only  to  the  unan^igned  dower  of  the  widow 
and  ber  temporary  right  of  oceapancy, 
neither  or  l>otb  of  which  tosetber  prevent- 
ed the  veatlnK  of  the  estate  of  inheritance. 
Upon  the  nmrriage  of  plaintiff,  her  In- 
choate right  of  dower  rested  immediate- 
ly, and  was  consummate  upon  the  death 
of  her  husband.  Aetoal  posHeHsiun  of  the 
husband  was  not  essential  to  the  title  of 
dower  attachlnj?.  Rev.  St.  1889, J  4.5.S5; 
Davis  V.  Evans,  102  Mo.  165,  14  8.  W.  Rep. 
875. 

'2.  'U'e  are  satisfied  also  that  the  action 
is  not  barred  by  the  statute  of  iimitations. 
It  is  now  nettled  in  this  state  that  the  ac- 
tion for  dower  is  an  action  for  the  recov- 
ery of  real  estate,  and  the  statute  Kovern- 
tii'ic  the  limitation  of  such  actions  applies 
to  it.  Beard  v.  Hale,  95  Mo.  16,  8  S.  W. 
Kep.  156;  Robinson  v.  Ware,  SM  Mo.  678,  8 
.S.  W.  Kep.  153;  Sherwood  v.  Baker,  105 
Mo.  478,  16  S.  \V.  Rep.  »3.S.  Under  that 
statute  there  is  no  bar  unless  there  has 
been  an  adverse  possession  of  the  land  by 
the  defendant,  or  those  under  whom  he 
claims,  foi  10  years.  The  right  of  dower 
most  have  been  ezttnKulshed  by  an  ad- 
verse possession.  Sherwoud  v.  Baker, 
supra,  and  authorities  cited.  It  Is  well 
settled  that  the  posHcssion  of  the  widow, 
trader  ber  quarantine  rlebt,  is  not  adverse 
to  the  liHrs  of  her  deceased  husband  or 
their  aHSi^ns.  Brown  v.  Moore,  74  Mo. 
6:«;  Roberts  v.  Nelson.  87  Mo.  229;  Hick- 
man V.  Link.  97  Mo.  482, 10  S.  W.  Rep.  600. 
In  Hickman  v.  Link,  supra,  it  was  held 
that,  while  the  widow's  possession  was 
not  adverse  to  the  heirs. "it  was  evidently 
adverse  to  oil  the  world  except  those  who 
may  be  entitled  to  the  property  on  the 
ex|>lratiou  of  her  estate. "  The  widow  re- 
mains in  the  mansion  house  and  occupies 
the  plantation  by  thesufferance  of  the  heir, 
or  those  claiininK  under  him.  Her  pos- 
sessloD  Is  in  no  sense  liosllle  or  adverse  to 
eitlier.  Forl)ea ranee  on  the  part  of  the 
heir  to  terminate  the  quarantine  rights  of 
the  widow  has  been  properly  commended 
by  the  courts.  Brown  v.  Moore,  supra. 
The  heir  Is  usually  the  child  of  the  widow. 
The  relation  of  the  two  widows  one  to 
the  other  should  be  of  the  closest  and 
friendliest  character.  Plaintiff,  in  tills 
case,  only  followed  the  course  pursued  by 
her  hnsband  wlien  she  refrained  from  dis- 
turbing the  possession  of  the  widow  of  the 
ancestor  of  her  husband.  For  this  she 
should  also  be  commended.  The  posses- 
sion was  permissive  from  the  beginning, 
"and  will  be  regarded  as  continuing  so, 
unless  disclaimed  by  declarations  or  acts 
unmlstakablv  hostile."  Chouteau  v.  Rid- 
dle, (Mo.  Sup.)  19  S.  W.  Rep.  814.  Reversed 
and  remanded.     All  concur. 


Garrett  v.  Kansas  cityCoai.  Min.  Co.' 

(Supreme  Court  of  Missouri,  Dioiskm  No.  2. 
July  1.  1893. ) 

Appbllatb  Pkacticb — ICoTiox  TO  Dismiss — Ab- 

STHACT. 

A  motion  to  dismiss  an  appeal  for  failure 
to  file  a  complete  abstract,  as  required  by  tbe 
rules  of  coart,  will  not  be  considered  where  tbe 

■For  opinion  on  the  merits,  see  20  S.  W.  Rep.  965. 


motion  does  not  point  out  In  what  respect  thd  ab- 
stract is  losufBcient. 

Action  by  Lewis  C.  Garrett  against  tbe- 
Kansas  CityCoai MiningCompaiiy.  Plain- 
tiff obtained  Judgment.  Defendant  ap- 
peals. The  case  comes  up  on  motion  to. 
dismiss  the  appeal  tor  failure  to  tile  a  com- 
plete abstract. 

Warner,  Deaa  A  Haffprman,  for  appel- 
lant. Lipscomb  A  Hast  and  Joba  W. 
Beebe,  for  respondent. 

Macfarlank,  J.  Respondent  flies  a  mo- 
tion herein,  suggesting  the  insufbeieney  of 
the  abstract  of  tbe  record  filed  b.v  appel- 
lant under  rule  13  of  this  court,  (16  S.  W. 
Bep.  vl.,)  and  Insists  that  the  appeal 
should  be  dlsmisited,  or  the  Judgment  af- 
firmed as  of  a  total  failure  to  complj'  with 
said  rule.  The  case  was  argued  and  sub- 
mitted on  Its  merits,  attorneys  for  re- 
spondent, on  argument,  renewing  the  ob- 
jection on  account  of  tbe  alleged  InsutD- 
clency  of  the  abstract,  but  neither  in  mo- 
tion nor  on  argument  specifically  pointing- 
out  material  omissions  from  the  evidence,, 
nor  did  he  undertake  to  supply  the  omis- 
sions by  an  additional  or  counter  ab- 
stract. These  objections  require  an  inter- 
pretation of  the  rule,  or  rather  the  deter- 
mination of  Its  practical  application. 
Rule  13  provides  that  "  tbe  abstracts  men- 
tioned In  rules  II  and  12  (16  S.  W.  Rep.  v.) 
shall  be  printed  In  fair  type,  and  shall  be 
paged,  and  shall  bave  a  complete  index  at 
tbe  end  thereof,  and  shall  set  forth  so 
much  of  the  record  as  is  necessary  to  a  full 
and  complete  understaudiog  of  all  the 
questions  presented  to  this  court  for  deci- 
sion. Wnore  there  is  no  question  made 
over  the  pleadings,  or  over  deeds  or  other 
docunioiitary  evidence,  it  shall  be  sufficient 
to  set  oat  the  substance  of  such  iileadings 
or  documentary  evidence.  The  evidence- 
<»f  witnesses  sbnll  be  stated  In  a  narrative- 
form,  except  when  the  questions  and  an- 
swers are  necessary  to  a  complete  under- 
standliii;  of  the  evidence.  When  there  Is 
any  question  made  over  the  pleadings,  or 
as  to  the  ailinisslbillty  or  legal  effect  of 
any  documentary  evidence,  the  pleadinga 
and  such  documentary  evidence  must  b«* 
set  out  In  full  with  tbe  Indorseraentsthere- 
on  ;  and  in  all  other  respects  the  abstract 
must  set  forth  a  co]>y  of  so  much  of  the 
record  as  is  necessary  to  be  consulted  In 
the  disposition  of  all  the  assigned  errors." 
Rule  12  provides  that  respondent  may,  if 
he  desire  to  do  so,  file  a  further  or  addi- 
tional abstract,  and  rule  16  (16  8.  W.  Rep. 
Ti.)  provides  that,  if  any  appellant  in  any 
civil  case  shall  fall  to  comply  with  the 
rules  requiring  abstracts  to  be  (lied,  the 
court,  when  the  cause  is  called  for  hear- 
ing, will  dismiss  the  appeal  or  writ  of  er- 
ror; or,  at  the  option  of  the  respondent, 
continue  the  cause  at  the  costs  of  tbe  par- 
ty in  default. 

The  record  In  this  case  shows  that  tb» 
snlt  was  in  equity,  involvinga  question  'Jt 
fraud, and  contains  275  typewritten  |>nges, 
a  large  portion  of  it  being  the  testimony 
of  witiiL'sses.  The  abstract  contains  47 
printed  pages,  about  IT  of  which  are  taken 
up  In  pleailiiigsand  documentary  evidence. 
This  leaves  aljout  30  pages  occupied  with 
tbe  evidence  of  eight  or  ten  witnesses,  sev- 
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ernl  of  them  being  partiea  to  the  Hult,  and 
teatitylDK  to  transactions  in  which  fraud 
was  charged.  No  index  whatever  to  the 
abstract  was  given.  The  rule  was  intend- 
ed to  relieve  the  court  of  the  necessity  of 
having  to  go  through  a  voluminous  rec- 
ord io  order  to  ascertain  what  it  con- 
tained. If  we  are  required  to  read  both 
tlie  record  and  the  abstract  in  each  case, 
in  order  to  Hscertain  If  the  abstract  is  suf- 
flclent  under  the  rules  of  the  court,  noth- 
ing vkill  be  gained  by  the  rule  which  re- 
quires the  abstract.  The  rule  requires  the 
abstract  to  contain  "so  much  of  the  rec- 
ord as  Is  necessary  to  a  full  and  complete 
understanding  of  all  the  questions  pre-sent- 
fd  to  tljls  court  tor  decision."  Any  law- 
yer ought  to  be  able  to  know  in  each  case 
what  is  required.  One  error  assigned  In 
this  case — indeed,  about  all  the  question 
there  Is  in  the  case— is  whether  or  not  the 
evidence  was  sufficient  to  Justify  the  de- 
cree. It  Is  very  clear  that  for  a  full  un- 
derstanding of  that  question  a  complete 
abstract  of  ail  the  evidence  should  have 
been  given.  Appellants  inxlst  that  tbey 
have  done  so.  We  are  not  able  to  decide 
between  them  without  a  comparison  of 
the  evidence  of  each  witness  with  that 
given  In  the  abstract.  Such  a  compari- 
son would  render  the  rule  practirnlly  nae- 
lesB.  In  order  to  maintain  and  enforce 
the  rules  practically,  as  well  as  tlieorecic- 
ally,  it  Is  necessary  for  us  to  presume 
that  the  attorney  proserutiitg  the  appeal 
or  writ  of  error  has  ingoixl  faltii complied 
with  them.  The  respondent  then  has  his 
remedy,  if  he  deems  the  abstract  insuffi- 
cient, either  to  prepare  and  die  an  addi- 
tional abstract,  as  provided  by  rule  12,  or 
Insist  on  having  the  appeal  dismissed  or 
continued,  as  provided  by  rule  16.  If  no 
abatruct  at  all  is  filed,  the  practice  is  to 
dtsmlMS  the  appeal  or  writ  of  error  when 
the  case  Is  called,  without  motion  or  sug- 
gestion from  the  opposite  party.  If,  on 
the  other  hand,  an  abstract  Is  filed,  bat 
the  same  is  by  the  opposite  party  deemed 
Insufficient  under  the  rules,  and  a  practical 
fnllure  to  comply  with  them,  he  must  take 
advantage  of  the  defect  byformal  motion. 
This  motion,  as  other  proceedings  in 
fourts,  should  sliow  cause  upon  the  face 
of  the  motion  Itself  for  the  relief  prayed. 
It  should  shownotoniythe  Insufficiency  of 
llie  abstract,  but  In  what  the  Insufficiency 
con-iists.  If  any  material  evidence  hna 
beuu  entirely  nmitted,  it  should  be  shown 
what  the  evidence  was.  and.  If  evidence 
lias  been  abstracted  in  such  a  manner  as 
to  change  its  meaning  or  import,  the  fact 
should  be  distinctly  polntcii  out,  and  in 
either  case  a  reference  to  the  pages  both 
of  the  abstract  aiid  record  should  be  giv- 
en, if  an  Inspection  thereof  Hhould  be  neces- 
sary. The  motion  In  this  case,  while 
charging  generally  the  Insufficiency  of  the 
abstract  of  the  testimony,  fails  to  call  our 
attention  specifically  to  any  evidence  en- 
tirely omitted,  or  to  any  evidence  which  Is 
unfairly  or  partially  abstracted.  We  do 
not  think  the  motion  shows  cause  for  af- 
firming the  judgmentfor  fallnre  to  comply 
with  the  rules  in  respect  to  filing  abstracts. 
The  failure  of  appellants  to  "hove  a  com- 
plete index  at  the  end"  of  the  abstract  is 
a  disregard  of  and  failure  to  comply  with 


the  rules,  which  la  apparent  upon  a  mere 
inspection.  The  rule  is  as  imperative  In 
requiring  the  index  as  In  requiring  ab- 
stract, and  the  penalty  follows  the  one  aa 
well  as  the  other.  We  cannot  pass  upon 
the  sufficiency  of  the  abstract  until  Its  al- 
leged defects  are  speciflcally  pointed  out. 
Case  will  he  continued  to  October  term. 
b.T  consent  of  parties,  witb  leave  to  either 
party  to  proceed  as  herein  indicated.  All 
concur. 


BU88BM<  V.  Interstatr  Litmbrb  Co.i 

(Supreme  Cmurt  of  Missouri,  Division  No.  1. 
July  3,  1893. ) 

iNJVilOTIOir— SAI.B  UNDBR  VOID  JUDOmNT. 

A  sale  under  a  Judgmont  In  an  action  to 
enforce  a  mecbanic'a  lien  will  not  be  enjoined  on 
the  ground  tbat  It  is  void  for  want  of  Jurisdic- 
tion, as  appears  from  facta  necessarily  matters 
of  record  In  the  lien  case,  as  In  such  case  plain- 
tiff cannot  be  injured  by  the  sale. 

Appeal  from  circaltcourt,  Jackson  coau- 
ty;  .loHN  W.  Uenht,  Judge. 

Action  by  L.  D.  H.  Busseii  against  the 
Interstate  Lumber  Company.  Judgment 
for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

h.  A.  X<aii^/i///],  for  appellant.  Kagy  & 
Uvemermanu,  for  respondent. 

BuACB.  J.  Tbla  action  la  injunction  to 
restrain  thesale  of  certain  contiguona  lots 
and  buildings  thereon,  in  Qoodin  place, 
In  the  city  of  Kunniis,  under  a  special  ex- 
ecution npon  a  Judgment  establishing  a 
mechanic's  lien  thereon,  in  favor  of  the  de- 
fendant in  a  suit  in  which  It  was  plaintiff, 
and  Joel  Harford  and  James  Ooodin  were 
defendants.  On  the  20th  of  September 
LS88,  James  Goodin,  being  the  owner  of 
paid  real  estate,  on  which  there  were  then 
no  buildings,  executed,  and  on  the  28tli 
of  September,  1888,  acknowledged,  a  deed 
conveying  the  same  to  the  said  Joel  Har- 
ford for  the  consideration  of  $8,750.  For 
the  purpose  of  making  a  payment  on  said 
purchase  price,  nnd  to  raise  money  to 
erect  buildings  on  said  lots,  Harford,  on 
the  4th  of  October,  iaS8,  negotiated  with 
Harkness  &  Itusseli  for  a  loan  of  97,0.'>0. 
and  on  that  day,  with  his  wife,  executed 
and  acknowledged  a  deed  of  trust  convey- 
ing said  lots  to  i.ouis  .\.  Laughlln.in  truHt 
to  secure  the  p.-iyment  of  a  note  to  said 
Harknes^  &  Kusijeii  for  thnt  n mount,  pay- 
aliie  in  90  days.  On  the  (itii  of  OctoDcr 
the  parties  met.  The  deed  from  Uoodin 
to  Hiirford  was  delivered  to  Ilarkness 
&  Busaeli,  who  paid  Uoodin  |2,2.~>0  of 
the  loan  to  Harford,  who  then  delivered 
hiri  deed  of  trust  and  note  to  them,  and 
they  afterwards,  on  the  8th  of  October, 
filed  both  for  record;  the  deed  at  9::{2  nnd 
the  deed  of  tnirttat  9:55a.  m.  Afterwards, 
Harford  executed  a  second  deed  of  trust 
on  the  property  to  James  Scamnion  to 
secure  a  note  given  to  Goodin.  Pending 
these  negotiations  with  Harkness  &  Bus- 
sell,  Harford  contracted  with  the  defend- 
ant (the  Interstate  Lumber  Company)  to 
furnish  material  for  building  six  two- 
story  frame  iiouses  on  the  lot,  and  on  the 
8th  day  of  October  t)egau  delivering  such 
material,  and  continued  so  to  do  until  the 
'ilA  day  of  October,  1888,  at  which  date 


'  Rehear!  n{r  pending. 


Digitized  by 


Google 


Mo.) 


STATE  9.  WOOLABD. 


27 


tbej  ba4  delivered  materia)  that  went  In- 
to theconstrnctionofBaid  hoaseaamoant- 
Idk  tu  the  value  ot  $2,460,  which  amount 
remaining  unpaid  on  the  I9tb  n(  Febru- 
ary, 18(«8,  the  detendant  filed  a  "mechanic's 
Ik'D '  therefor.  In  the  mean  time  Hark- 
iieea  St  Russell  had  paid  the  remainder  of 
their  loan  tu  Harford  on  his  order  lor  ma- 
terial and  labor  that  went  Into  the  build- 
logs;  and  on  the  28th  of  February,  1889, 
h'u  note  secured  by  the  deed  of  trast  re- 
malninx  unpaid,  they  foreclosed  the  same 
by  a  sale  on  that  day,  at  which  one 
Charles  T.  C.  White  became  the  purchaser 
at  the  price  ot  $2,600,  and  received  a  deed 
therefor  from  the  trusts^  dated  March 
1. 1889.  On  tlie  0th  of  Mafch,  1889,  White 
quitclaimed  the  premises  to  the  plaintiff, 
tbelonlor  member  of  the  Arm  uf  Harkness 
ft  Russell,  for  the  same  amount  of  mon- 
ey. To  the  April  term,  1889,  of  the  circuit 
court  of  Jackson  county  at  Kansas  City, 
and  within  90  days  after  filing  its  lien,  the 
defendant  lumber  company  brought  suit 
to  enforce  the  same  against  the  premises, 
makini;  Harford,  Ooudin,  Harkness  & 
Bnsselt  all  parties  defendant,  all  of  whom 
were  served.  Harkness  &  Rnssell  ap- 
peared and  answered.  Hariord  and 
Gnodin  made  no  appearance.  The  suit 
coming  on  to  be  heard,  Harkness  &  Bus- 
Mil  objected  to  the  lien  filed,  on  the  ground 
that  the  affidavit  was  not  properly  made, 
which  ubjectinn  being  sustained,  the  lum- 
ber company  dismissed  as  to  them,  proved 
up  its  case  asainst  the  defaulting  defend- 
ants, Harford  and  Goodln.  Their  default 
was  made  final,  and  Judgment  rendered 
establishing  the  company's  lien  against 
rlie  premises  for  the  amount  thereof,  with 
iutprcst  and  costs,  and  a  special  )9.  /k. 
anardud  aitainst  the  property.  The  writ 
was  issued  on  the  Zlst  day  of  December, 
I'^sO,  and  the  lots  and  improvomeuts  ad- 
vertised (or  sale  by  the  sheriff  on  the  2Sd  of 
Mny,  litOO.  by  virtue  thereof,  when  on  the 
ICtb  uf  May  this  suit  was  instituted,  ana 
a  temporary  injunction  granted.  After- 
wards, the  case  coming  on  to  be  lieard  on 
tbe  14th  uf  .1  une,  1890,  on  its  merits,  and 
the  fiireguing  facts  appoaring  in  evidence, 
itie  temporary  injunction  was  dlasolved, 
(he  plaintiff's  bill  dismiased,  Judgment 
rendered  in  favor  of  the  defendants  for 
coKtR.  and  the  plaintiff  appeals 

From  these  facts,  suWstantlnlly  set  out 
in  the  petition,  tbe  plaintiff  therein  deduces 
the  ci>nclu8ion  and  avers  that  salil  Judg- 
uient  and  execution  are  null  and  void,  be- 
cause said  Harford  and  Uoodin.  at  tlie 
time  the  Judgment  was  rendered,  had  no 
iiiterpHt  in  tbe  property,  und  the  "court 
had  no  jnrisdiction  over  tlio  Hul)Jeet-niat- 
Ipr  uf  said  suit  or  the  pei-sons  uf  the  de- 
fendants against  whom  judgment  was 
given."  Nevertheless  lie  avers  that  the 
sale  uf  tbe  property  will  cast  a  cloud  upon 
his  title,  wherefore  he  prays  that  the  sale 
tte  restrained.  If  the  deduction  drawn 
by  tbe  pleader  be  correct,  that  the  Judg- 
ment Is  null  nnd  void  for  these  rensons, 
Tiore  particularly  assigned  in  his  brief, — 
as  that  the  suit  was  dismissed  as  to 
Harkness  &  Russell  before  Judgment,  that 
the  lien  was  not  verilied  an  required  by 
law,  and  that  the  defendant  Utirrurd  was 
not    Ireally   snmmuned     therein,— all    of 


which  facts  are  necessarily  matters  ot  rec- 
ord In  the  lien  suit,  under  the  Judgment 
in  which  the  dfefenilant  alontj  is  shown  to 
liave  or  to  claim  any  right  whatever  in 
the  premises,  then  the  plaintiff's  Interest 
can  be  in  no  way  injuriously  affected  by 
the  sale,  at  which  tbe  purchaser  can  only 
ncqnire  just  such  title  as  the  Judgment  of 
the  lien  or  warrants.  The  plalutitf,  upon 
his  petition  and  proof,  shows  no  ground 
for  the  interposition  of  a  court  of  equity 
by  wa.y  ot  injunctive  relief,  as  prayed  for. 
He  will  be  in  just  as  good  a  position  the 
day  after  the  sale  is  made  as  he  was  the 
day  before.  Whatever  rights  the  defend- 
ant acquired.  If  any,  by  its  judgment.  It 
has  a  right  to  have  enforced  by  sale,  for 
anght  that  appears  in  the  case  made  by 
the  plaintiff,  and  tlie  circnit  court  commit- 
ted no  error  in  dismissing  the  bill. 
The  judgment  la  affirmed.    AU  concar. 


State  v.  Woo  lard. 

(Supreme  Court  of  MisaowrL  Dlvialon  No.  S. 
July  1,1892.) 

Criminal  IiAW— Tbiai.  — Hisoonduot  of  CSounsbl 
— instucctions. 

1.  It  Is  error  to  allow  one  of  the  proaenuting 
attorneys  to  say  to  the  Jury  In  bis  ar^ment  that 
the  other  prosecuting  attorney,  when  defendant's 
aocomplioe  offered  to  turn  state's  evidence,  made 
no  promise  to  induoe  bim  to  testify,  and  told  him 
that  all  be  wanted  was  the  trutn,  where  suuh 
matters  have  not  been  shown  by  ttie  evidence. 

2.  It  is  error  to  instruct  the  Jury  that,  when 
the  defense  of  an  cUibi  is  relied  on,  it  rests  on 
defendant  to  establish  snch  defense  to  tbe  rea- 
sonable sntlsfaction  of  tbe  Jury. 

8.  Where  an  accomplice  has  testified  for  the 
state,  it  is  error  to  refuse  to  instruct  the  Jury  that 
suoh  testimcny,  "when  not  corroborated  by  the 
testimony  of  others  not  implicated  in  the  crime  as 
to  matters  material  to  the  issue,  ought  to  be  re- 
ceived with  great  caution. " 

4.  Wbere  the  evidence  is  principally  circum- 
stantial, it  Is  error  to  refuse  to  instruct  tbe  jury 
that,  "in  order  to  convict  thedefendant  upon  cir- 
cumstantial evidence  alone,  tbe  circumstances 
tending  to  show  his  guilt  should  be  established 
beyond  a  rational  doubt  by  tbe  evidence  in  the 
cause,  and,  when  so  established,  should  point  so 
strongly  to  the  guilt  of  tbe  defendant  as  to  ex- 
clude any  other  reasonable  hypothesis  than  tbat 
of  guilt " 

Appeal  from  circuit  court,  Butler  coun- 
ty; John  O.  Wear,  Judge. 

Indictment  of  Uavid  Woolard  tor  murder. 
Defendant  was  convicted,  and  he  appeals. 
Reversed. 

Lcntx  *  StHndanl,  for  appellant.  The 
Attorney  (ItmeraU  for  the  State. 

Gan'tt,  p.  J.  The  defendant  was  in- 
dicted at  the  May  term,  1891,  of  the  But- 
ler county  circuit  court,  for  the  murder  ot 
John  Yarbrough.  At  the  same  term  the 
same  grand  jury  indicted  one  Alfred 
Brown  for  the  identical  offense.  When 
the  cause  came  to  trial  the  state  dis- 
missed the  Indictment  against  Brown, 
and  he  teHtlfled  against  the  defendant. 
The  evi.lence  tended  to  prove  that  John 
Yarbrough  was  a  single  man.  He  lived 
on  a  small  farm  by  himself,  in  what  was 
known  as  the  **  Hays'  Settlement"  in  said 
county,  lie  was  ru|iiited  to  have  c<insid- 
ernlile  money.  He  was  shot  twice.  One 
bullet  entered  bis  back  just  above  tbe  blp. 
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and  came  out  throuKli  the  etomacb;  the 
uther  w<!Dt  in  at  the  hip,  and  came  out  in 
tile  troDt  of  the  leg.  Tlie  evidence  further 
tended  to  prove  that  Yarhrough  was 
killed  while  plowing  in  bis  field.  The  de- 
fendant Woolurd  lived  ei^ht  or  nine  milen 
from  Yarbrougb,  and  bad  lived  therefor 
eight  or  nine  years.  F.  M.  Maberry  testl- 
fled  that  he  never  heard  defendant  speaic 
of  Yarbrough's  death  except  In  a  casual 
way,  until  oneBayliss  was  arrested  un  a 
charge  of  the  murder.  Defendant  then 
said  "be  was  afraid  Brown  would  give  it 
all  away,  and,  If  he  did,  it  would  break  our 
necks;"  that  before  Bayiiss  should  be 
hurt  be  would  have  bis  own  neck 
broken,  becaune  Ba.yllss  was  innocent. 
Defendant  was  generally  short  of  money, 
hut  after  Jfarbrough's  death  he  told  Ma- 
berry be  bad  flaO.  He  said  It  was 
marked,  and  he  was  afraid  to  Dse  It.  It 
was  not  shown  Yarbrnngh  really  had 
any  money.  The  constable,  Jonas,  testi- 
fied that  after  he  had  arrested  defendant 
on  tills  charge  defendant  said  that  before 
Bayiiss  should  suffer  he  would  have  hia 
own  neck  stretched :  that  Bayiiss  was  an 
Innocent  man.  He  said  Brown  ought  to 
have  told  it  all.  He  wanted  to  make  com- 
plaint against  Brown.  After  the  com- 
plaint was  written  he  refused  to  sign  it. 
He  said  he  understood  Browu  hud  given 
the  whole  thing  away;  and,  if  he  bad,  it 
would  break  their  necks.  Bates  and 
Cato  heard  the  statement.  Matthew 
Wallace  testified  be  had  known  defendant 
all  his  life.  Never  heard  hlin  say  any- 
thing about  Yurbrough's  death  since  the 
killing.  Before  that,  heard  him  say: 
"Two  men  conld  make  some  money  by 
killing  and  robbing  such  men  as  Yur- 
hrough,  and  then  go  out  west. "  He  dis- 
closed this  conversation  to  the  state 
about  one-halt  hour  before  he  testified. 
John  Brown  testified  they  found  Yar- 
brough  dead  on  ICtli  May.  Burled  him 
on  ITtli.  Alfred  Brown,  who  had  been  in- 
dicted for  the  same  offense,  testified  as  fol- 
lows: "I  live  in  Ash  Hill.  Knew  John 
Yarbrougb.  I  know  Dave  Woolard.  I 
saw  Yarbrougb  when  be  was  shot.  Dave 
Woolard  shot  him;  fired  two  shots.  He 
had  a  rifle.  Don't  Know  the  name  of  if. 
Can't  tell  the  time  of  tiie  day.  It  was  one 
or  two  o'clock.  Yarbrougb  was  in  the 
field,  iabout  a  hundred  and  fifty  yards 
from  tlie  fence,  when  shot.  Woolard  was 
on  the  outside  when  he  fired.  Wlien  the 
second  shot  was  fired  he  fell.  When  we 
left  home  he  said  he  was  going  to  look  for 
a  red  cow.  He  said  nothing  about  killing 
of  Yarbrougb  until  he  got  close  to  the 
field;  then  he  said  be  was  going  to  kill 
him.  At  first  shot  be  kind  of  turned 
round,  scringed  down,  and  looked.  At 
second  shot  be  fell.  After  second  shot, 
Woolard  turned  and  walked  off.  He  said 
If  I  ever  toW  it  he  would  do  me  the 
same  way.  Yarbrougb's  back  was  to 
Woolard  when  he  shot.  He  was  at  his 
place  plowing,  going  from  us."  Cross- 
examination:  "I  have  been  indicted  for 
killing  Yarbrougb  myself.  1  was  in  the 
Pros»"cuting  Attorney  Scott's  ofbce  this 
morning.  .Mr.  Scott  said  if  I  would  swear 
against  Woolard  be  would  release  me, 
and  turn  me  out  of  jail.    I  have  made 


other  statements  aboat  the  kllliog  of 
Yarbrougb.  I  told  Sam  Gardner  that 
Woolard  did  not  do  It,  but  Horace  Bates 
did.  I  also  said  that  Bayiiss  killed  him. 
I  do  not  make  this  statement  for  my  re- 
lease. I  told  Lee  Duncan  that  Bayiiss 
killed  tbe  deceased,  and  that  Woolard  did 
not.  Horace  Bates  did  not  tell  me  that 
If  I  would  awear  that  Woolard  did  the 
killing,  and  that  Bayiiss  did  not,  bo 
would  bail  me  out  of  ]aii.  I  told  parties 
that  Bates  bad  told  me  to  swear  that 
Woolard  did  it.  Woolard  told  me  to  tell 
It.  I  told  that  to  Lee  Duncan  and  Sam 
Gardner.  Woolard  came  to  ray  bouse  to 
get  meto  go  and  look  fora  cow  the  morn- 
ing Yarbrougb  was  killed.  It  was  on 
Tuesday  morning,  last  year.  I  told  Ed- 
wards that  I  could  claim  one  shot.  I 
never  told  J.  W.  Hicks  that  I  fired  tbe 
first  shot  and  Woolard  tbe  second  shot. 
We  went  home  from  Yarbrougb's  field.  We 
went  through  tbe  woods.  We  ate  supper 
at  my  house  after  we  got  home.  I  told 
Davidson  and  Keaton,  my  attorneys,  that 
Woolard  had  nothing  to  do  with  tbe  kill- 
ing of  Yarbrougb,  but  that  Horace  Bates 
did  tbe  killing."  Re-examination:  "Da- 
vid Woolard  got  me  to  make  the  state- 
ment that  Bates  did  the  killing.  He  made 
me  doit."  There  was  also  evidence  that 
defendant  broke  Jail  and  fled.  At  tbe  close 
of  tbe  state's  case  the  defendant  offered 
evidence  of  George  A.  Neal  and  himself  tu 
prove  an  alibi.  If  cre<llble,  it  tends  very 
strongly  that  way.  The  general  reputa- 
tion of  witnesses  Alf.  Brown  and  the  de- 
fendant and  Maberry  for  truthfulness 
was  attacked,  and  Brown's  reputation 
was  sliown  to  be  very  bad  indeed. 

Tbe  court  gave  a  proper  Instruction  de- 
fining murder  in  the  first  degree.  In  the 
second  instruction  for  the  state  thecoart 
gave  this  declaration  of  la w :  "  Tbe  court 
instructs  the  jury  that  when  tbe  defense 
of  an  alibi  Is  rolled  upon  in  a  criminal  case 
(that  is,  that  tbe  accused  was  at  some 
other  place  than  tbe  scene  of  the  alleged 
criminal  act  at  the  time  of  itscommlRSion) 
It  rests  upon  the  defendant  to  establisli 
such  fact  to  the  reasonable  satisfaction  of 
tbe  jury. "  Tbe  court  refused  tbe  follow- 
ing Instructions  asked  by  defendant:  (1) 
"The  court  instructs  the  jury  that.  In  or. 
der  to  convict  the  defendant  upon  circuui- 
stantlel  evidence  alone,  tbe  circumstances 
tending  to  tjhow  his  guilt  should  be  estab- 
lished beyond  a  rational  doubt  by  tbe  evt- 
dence  in  the  cause,  and,  when  bo  estab- 
lished, should  point  so  strongly  to  the 
guilt  of  tbe  defendant  as  to  exclude  any 
other  reasonable  hypothesis  than  that  of 
guilt."  (4>  "Thecourt  instructs  the  jury 
that  the  testimony  of  parties  aiding,  as- 
sisting, encouraging,  and  abetting  the 
etime  Is  admissible;  yet  their  evidence, 
when  not  corroborated  by  tbe  testimony 
of  others  not  ImpMcated  in  the  crime,  as 
to  matters  material  to  the  issue,  ought 
to  be  received  with  great  caution  by  the 
jury,  and  they  ought  to  be  fully  satiBfied 
of  its  truth,  before  they  should  convict  the 
defendant  on  such  testimony."  Defendant 
was  convicted  of  murder  in  the  first  de- 
gree, and  hiis  appealed  therefrom. 

1.  In  the  argument  of  the  cause,  Mr. 
Chapman,  who  was  assisting  io  the  pros- 
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«ctttioD,  In  answer  to  tbeciiticixm  «if  de- 
fendant's conDsel  ut  the  prosecuting  at- 
turney,  baaed  on  Alt.  Brown's  statement 
that.  "If  lie  would 'swear  against  Wool- 
ard.*  be  would  turn  bim  loose,"  said: 
"Mr.  Scott  told  the  witness  Brown  that 
ail  he  wanted  was  the  truth."  "Scott 
made  nu  prumise  to  the  witoesa  Brown 
to  Induce  him  to  testify."  This  was  high- 
ly improper.  It  was  not  In  evidence.  It 
is  exceedingly  probable  that  It  is  true,  but 
Mr.  Scott  should  have  gone  on  the  stand 
and  testified  to  the  fact,  if  it  was  per- 
missible; but,  even  if  it  was  not.  it  would 
not  justify  counsel  in  stating  it,  even 
though  the  conrt  bad  refused  to  let  bim 
testifv.  Haynes  v.  Town  of  Trenton, 
(Mo.  Sup.)  18  S.  W.  Bep.  1008. 

2.  The  court's  Instruction  as  to  the  bur- 
den of  proof  on  the  ailb!  was  erroneous. 
This  point  woa  determined  in  thiscourt  in 
an  elaborate  opinion  by  Cliief  Jantice 
Bay  in  State  v.  Howell,  100  Mo.  628,  U  S. 
\V.  Rep.  4.  The  burden  is  on  the  state. 
The  presence  of  the  defendant  at  the  nec- 
essary time  and  place  must  be  shown  as 
f>»i8«ntial  to  the  commission  of  a  crime.  If 
tiie  defendant's  evidence  is  sutiluieiit  to 
raise  a  reasonable  doubt,  or  if  the  state's 
•evidence  is  so  defective  as  to  raise  a  rea- 
sonable doubt,  or  If,  taking  all  the  evi- 
dence on  both  sides,  there  is  a  reasonable 
4loubt  of  the  defendant's  guilt,  be  Is  enti- 
tled to  an  acgulttal.  People  v.  Fong  Ah 
Sing.  64  Cal.  253.  28  Pac.  Bep.  233. 

3.  The  court  clearly  erred  in  refuKing  de- 
fendant's fourth  instruction.  VVhiloaJury 
may  convict  upon  the  uncorroborated  tes- 
timony of  an  accomplice.  It  is  clearly  the 
duty  of  the  court  to  caution  them  in  re- 
gard to  Buch  testimony.  The  impeach- 
ment of  tlie  witness.  Alf.  Brown,  in  this 
case,  was  so  overwhelming.  In  addition  to 
Ilia  being  an  accomplice,  it  was  peculiarly 
incumbent  on  the  trial  conrt  to  caution 
the  jury  in  regard  to  convicting  i;he  de- 
fendant for  BO  grave  an  oflense,  upon  his 
uncorroborated  evidence.  State  v.  Har- 
Icins,  100  Mo.  666,  18  S.  W.  Rep.  KM;  State 
v.  Jaclcson,  106  Mo.  174,  17  S.  W.  Rep.  801. 

4.  The  conrt  should  have  given  the  de- 
fendant's first  instrnction.  If  the  Jury 
xhould  refuse  to  tielievo  the  witness  Alf. 
Brown,  the  case  is  one  largely  of  circum- 
stantial evidence,  and  that  instruction  Is 
proper  and  necessary.  State  v.  Moxley, 
102  .Mo.  374.  14  S.  W.  Bep.  !»«9,  and  15  S.  W. 
Rep.  .'>5(>.  For  these  errors  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial.    All  concur. 


RoBi.NRO.v  et  ah  v.  s.mith. 

(Supreme  Court  of  Kissouri,  Division  No.  2. 
July  1,1892.) 

Bvinsaoi— Account  Books. 
An  account,  book  of  original  entries,  shown 
to  liave  been  accurately  Kept,  and  written  up  each 
day,  is  admissible  In  ovidonce  In  favor  of  the 
pnrty  by  whom  it  Is  Kept.  Anchor  Milling  Co. 
T.  Walsh,  (Mo.  Sup.)  18  a  VT.  Rep.  904,  fol- 
lowed. 

Case  certified  from  Kansas  City  conrt  of 
api>eals. 

Action  by  James  B.  Robinson  and  oth- 
ers against  James  B.  Smith  upon  a  money 
-ilemand.    Defendant  obtained  Judgment, 


which  was  reversed  by  the  Kansas  City 

court  of  appeals.    Affirmed. 

Alexander  A  GiUlhHtt,  for  appellants. 
O.  A.  Cbapwaa,  tor  respondent. 

Macfarlane,  J.  Plaintiffs  are  bankers, 
and  sued  tbe  defendant  before  a  Justice  o( 
the  peace  for  an  alleged  overdraft  of  $50. 
The  case  was  taken  by  appeal  to  the  cir- 
cuit conrt,  when,  upon  a  trial,  the  defend- 
ant recovered  Judgment,  and  plaintiffs  ap- 
pealed to  the  KansasCity  court  of  appeals. 
Dp<m  a  haarlngln  that  court,  Smith,  P.  J., 
wrote  an  opinion  reversing  the  Judgment 
of  tbe  circuit  court,  and  tbe  a[ipeal  was 
certified  to  this  court,  the  opinion  being 
deemed  in  conflict  with  declalutis  of  tbe 
St.  Louis  court  of  appeals.  At  the  trial  of 
the  case,  plain  tiffs  offered  to  In  trod  uceinevl- 
dence  their  "ledger, cash  book,  and  balance 
boob  kept  in  the  transaction  of  their  busi- 
ness as  hankers, and  showing  the  transac- 
tion with  defendant,  and  offered  to  prove 
that  they  were  accurately  kept,  and  that 
entries  were  made  and  tbe  books  written 
up  each  day  from  the  checks  of  the  cus- 
tomers and  tickets  of  the  teller,  and  that 
the  books  were  balanced  eacli  day  to  ver- 
ify their  accuracy."  These  offers  were  re- 
fused, ami  the  books  excladed.  This  rul- 
ing of  tbe  court  Is  the  only  error  assigned 
here.  Judge  Smith  in  his  opinion  suys: 
"Upon  tbe  long  and  well  recognised  prin- 
ciple that  the  book  entries,  made  by  a  |iar- 
ty  himself,  or  by  his  clerk,  in  the  usual 
course  of  his  business,  being  contempora- 
ueons  with  the  fact,  and  part  of  tiie  res 
gesta,  are  admissible  in  evidence,  I  think 
the  offer  of  evidence  made  by  plaintiffs 
should  not  have  been  rejected. "  Since  this 
opinion  the  whole  question  has  been  care^ 
fully  considered  by  this  court,  the  deef- 
slonsin  this  state  reviewed,  and  in  an  elab- 
orate opinion  by  Black,  J.,  tbe  same  con- 
clusion was  reached  as  that  arrived  at  by 
the  court  of  appeals.  Milling  Co.  t. 
WnlHh.  18  S.  W.  Rep.  904.  The  court  com- 
mitted error  In  i-efusing  to  admit  in  evi- 
dence tbe  books  offered.  Judgment  of 
Kansas  City  court   of  appeals  affirmed. 

All  concur. 


Ryan  v.  Do.nlap  et  ah 

(Supreme  Court  of  Mitsouri,  Division  No.  2. 
July  1,  18U3.) 

VaNDOB  AXD  FancBASBR— Specific  FBRFOBUAiroa 
— Retdr.v  of  Purchase  Mosev. 
A  contract  for  the  sale  of  lana  provided 
tliat,  If  the  title  proved  defective  beyond  repair, 
tbe  contract  should  be  void,  and  the  payment 
made  on  account  of  the  purchase  price  should  lie 
returned,  and  that.  If  the  vendee  should  not  ful- 
tlll  the  contract,  such  payment  should  be  for- 
feited. It  turned  oat  that  the  vendor  had  no  title 
to  part  of  the  land.  Tbe  purchaser  sued  for  spe- 
cific performance,  bat  the  court  found  that  he 
had  refused  to  allow  the  contract  to  be  carried 
out  pro  lanto.  Held,  that  he  was  nevertheless 
entitled  to  judgment  for  the  payment  made,  with 
Interest  and  costs. 

Appeal  from  circultcourt,  Jackson  coun- 
ty; J.  H.  Si.ovBR,  Judge. 

Suit  by  Lewis  C.  Ryan  against  Mary  L. 
Dunlap  and  others  for  specific  perform- 
ance. Defendants  obtained  Judgment. 
Plaintiff  appeals.    Reversed. 
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W.  J.  Ward,  tor  appellant.  Waraer, 
Dean  A  Ha/rermaa,  tor  respondents. 

Oantt,  p.  J.  Tbls  is  a  salt  ta  equity  tor 
the  spedflc  performance  of  the  tollofvinK 
agreement:  "Kansas  City,  Missouri.  Jane 
17,  1887.  Received  Irom  Lewis  0.  Kyan, 
purchaser,  91  .UOU.OO,  as  part  payment  ot  the 
purchase  money  for  all  of  lots  1,  2,  3,  4, 
und  5,  blofic  F,  Lockbrldge's  addition  to 
the  City  of  Kansas,  state  of  Missouri,  as 
shown  on  recorded  plat  ot  same,  being 
237)^  feet  on  Troost  avenue,  by  150  feet  on 
22d  street,  (the  sontheost  corner.)  this 
day  sold  to  LmwIb  C.  Ryan  by  McElroy  & 
Lesuener,  agents  for  Mrs.  M.  L.  Dnnlap.for 
$23,750.00,  payable  as  follows:  $10,000.00 
cash,  ot  which  $1,000  hereby  paid  Is  a  part, 
and  the  balance  of  said  cash  payment  to 
be  paid  in  thirty  days  after  delivery  by 
owner  of  a  complete  abstract  of  title  to 
said  purchaser  of  said  property.  The  bal- 
ance of  said  purchase  money  to  be  paid 
as  follows:  $6,575.00  in  one  year  from  de- 
livery of  deed  ;  $6,575.00  iu  two  years  from 
delivery  of  deed ;  Interest  at8per  cent.  In- 
terest payable  semiannually.  All  notes 
to  be  secured  by  deed  ot  trust  on  said 
property.  The  said  Mrs.  M.  L.  Dunlap 
hereby  agreeluK  to  furnish  a  complete  ab- 
stract of  title  within  ten  days  from  date, 
and  certificates  of  Judgment  in  all  the 
courts  of  record,  together  with  a  war- 
ranty deed  ot  said  property.  Should  the 
title  prove  defective  beyond  repair  in  a 
reasonable  time,  this  contract  shall  be 
void,  and  tbi  $1,000.00  berel)y  paid  shall 
be  returned  to  said  purchaser.  All  city 
and  connty  taxes  tor  1887  to  be  paid  by 
the  seller.  It  la  further  understood  that. 
If  said  purchaser  does  not  make  a  rash 
payment  ot  $10,000.00,  aa  above  stipu- 
lated, the  $1,000.00  payment  herein  is  to 
be  forfeited  as  liquidated  damages  for  the 
breach  of  contract.  Mary  L.  Dunlaf. 
[i,.  R.]    Lewis  C.  Ryan.    [l.  b.]" 

There  are  no  qnestions  as  to  the  admis- 
sion or  rejection  of  evidence.  The  error 
assigned  is  that,  under  the  law  and  the 
evidence,  the  finding  should  have  been  for 
platMtItt,  whereas  the  trial  court  gave 
JudKnient  for  the  defendants. 

I'laiiitifl  relies  upon  three  propositions 
to  work  a  reversal.  By  reference  to  the 
memorandum,  it  will  be  seen  that  the  real 
estate  Mrs.  Dunlap  agreed  to  convey  was 
five  lots,  with  a  frontage  of  237^  feet  on 
Tr< lost  avenue,  by  150feetdeepon  Twenty- 
8ect>nd  street.  In  Kansas  City.  Prior  to 
the  making  of  this  agreement,  Mrs.  Dun- 
lap owned  the  five  lots,  and  they  were 
150  feet  deep;  but,  just  previous  to  this 
cor  tract,  the  city,  for  the  purpose  ot 
widening  this  avenue,  bad  condemned  a 
strip  10  feet  wide  off  of  the  Troost  avenue 
front  or  side,  so  that  the  tract  was  only 
140  feet  deep  when  she  signed  the  agree- 
ment. In  her  answer  and  on  the  trial  she 
made  the  defense  that  this  was  a  misde- 
scription of  the  scrivener,  and  that,  prior 
to  agreeing  to  purchase,  the  plaintitf  bad 
gone  overtbe  iots.sawthe  street  improve- 
ment, and  had  full  notice  that  the  lots 
were  only  140  feet  deep.  It  appears  from 
thit  testimony  of  Hnltz  that  ho  whs  in  the 
employment  of  McElroy  and  Lesnener, 
real-estate  agents:  that  he  Induced  Mrs. 


Dunlap  to  permit  him  to  list  her  property 
nn  the  Urm  books  of  McElroy  and  Le- 
suener. Tlie  description  she  gave  him 
was  southeast  corner  of  Twenty-Second 
and  Troost.  He  told  her  he  bad  a  cus- 
tomer. It  turns  out  plaiutitr  wns  his 
customer,  and  had  been  looking  at  the 
property.  The  plaintiff  says  his  attention 
was  called  to  It  by  this  firm,  and,  after 
thinking  It  over  some  time,  ha  decided  to 
buy  It.  Mrs.  Dunlap  fnrnlshed  plaintiff  her 
abstract,  and  be  submitted  It  to  bis  attor- 
ney. His  attorney  pointed  out  these  de- 
fects In  the  title,  as  shown  by  the  ab- 
stract: (1)  That  the  patent  from  the 
state  to  the  original  patentee  did  not  ap- 
pear In  It:  (2)  that  it  was  Incumbered 
with  mortgages  to  amount  $5,100,  bear- 
ing 8  percent.;  (8)  that  the  con  tract  called 
for  a  tract  237x150  feet.  The  condnmna- 
tion  takes  <iB  10  feet,  leavlngltonly  140feet 
deep;  (4)  that  the  abstract  did  not  show 
an  order  ot  the  county  court  authorizing 
E.  T.  Peery,  administrator  of  Graham,  to 
sell  and  convey  the  land.  This  opinion 
was  given  July  12,  1887.  Mrs.  Dunlap's 
attorneys  procured  the  order  of  the  coun- 
ty court  and  the  patent  to  be  placed  on 
the  abstract.  (She  and  her  attorney  then 
had  a  conference  with  piaintifl  about  the 
incumbrance.    Aa  he  was  to  pay  her  $9,- 

000  cash  in  addition  to  the  $1,000  earnest 
money,  the  incumbrance  was  not  Insisted 
upon  as  a  defect.  The  defendant  and  her 
attorney  testify  positively  plaintiff  said  he 
would  deduct  the  incumbrance  from  the 
cash  payment.  Plaintiff  testified :  **  I  tuld 
her  I  might  agree  to  taketho  incumbrance 
out  ot  the  cash  payment."  "I  didn't  bear 
down  on  the  matter  ot  the  Incumbraneo. " 
This  accords  so  entirely  with  the  almost 
universal  custom  that  we  take  it  It  is  use- 
less to  devote  any  more  time  to  It.  So 
that,  on  the  27th  of  August,  18K7,  there  was 
but  one  matter  of  difference  between  these 
parties,  and  that  was  with  respect  to  the 
depth  of  the  lots.  The  trade  had  now  been 
made  since  June  17th.  All  the  delects  that 
could  be  cured  by  Mrs.  Dunlap  had  been 
corrected,  and  she  and  her  attorney  called 
upon  plaintiff  to  know  whether  theab- 
Btrnct  was  now  satisfactory,  and  if  he  In- 
tended to  carry  out  the  trade.  And  here 
there  is  a  conflict.  They  all  agree  that 
Mrs.  Dunlap  and  Mr.  Hearing  went  to 
plaintiff's  office  in  August  to  see  him 
about  the  trade.  Plaintiff  says:  "I  tuld 
Mrs.  Dunlap,  'I  am  entitled  to  something 
for  that  shortage;  there  Is  10  feet  short- 
age.' 'If  we  can  agree  on  that,  the  In- 
cumbrance will  not  be  in  the  way.'  She 
said  she  would  not  allow  anything.  Then 

1  said, 'I  would  not  take  it  without  an 
allowanru.*  I  told  her  I  would  hold  her  to 
her  contract  If  I  could."  On  the  part  ot 
defendant.  Mr.  Nearing  testified  that  he 
went  to  Mr.  Downs,  (plaintiff's  attorney.) 
and  told  lilm,  soon  after  seeing  his  opin- 
ion, that  he  would  complete  the  abstract 
except  as  to  the  10  feet,  which  could  not 
becorrected.  Downspnt  him  off  withouta 
definite  answer.  He  then  saw  Rynn,  and 
besald  he  could  not  teli  till  he  saw  Downs, 
and  that  they  thus  referred  him  to  each 
other  for  several  days.  Whereupon  he  and 
Mrs.  Dunlap  went  to  Ryan's  office,  and 
told  him  they  wanted   to  have  the  matter 
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nettled.  Nearlnj;  says:  "I  asked  bim  It 
ne  would  make  a  reduction  of  the  prop- 
erty il  be  would  take  It,  and  he  made  no 
reply."  "He  would  not  aay  he  would  or 
would  not."  Thereupon  he  aayi)  he  went 
to  bis  offire,  and  prepared  and  served  the 
lollowlng  notice  on  plaintiff  on  August  31, 
1HR7.  "KanHas  City,  Mo.,  Aug.  31,  1887. 
Mr.  L.  C.  Ryan— Dear  Sir:  Plflase  take 
Dutlce  that  we  are  ready  to  close  the  mat- 
ter ol  tlie  contract  entered  into  between 
OS  on  Jane  17th,  18K7,  for  the  nonveyance 
of  lots  1,  2,  3.  4,  5,  block  F,  Lockbrldge's 
addition  to  Ranttaa  City,  Mo.,  as  per  con- 
tract; and,  unless  the  same  is  complied 
with  on  your  part  within  ten  days,  we 
sball  retain  the  $1,000  advanced  by  you  to 
me  as  damat;es.  Yours,  truly,  Mary  L. 
Dl'xlap.  Per  C.  H.  Nea ring.  Attorney. " 
Plaintiff  made  no  answer  to  the  notice 
whatever.  Mrs.  Danlap  confirms  ber  at- 
torney's account  of  plaintiff's  failure  to 
make  any  offer  to  comply  with  the  con- 
tract after  ber  interriew  with  him,  August 
31, 18S7.  The  trial  court  on  this  evidence 
fonad  for  defendants. 

Plaintiff  asks  mm  to  Ignore  that  finding, 
and  give  him  a  decree.  In  Benne  v. 
Srhnecko.  100  Mo.2oU,  13  S.  W.  Rep.  82,  this 
court  said:  "When  there  is  conflict  of 
testimony,  or  where  the  testimony  is 
evenly  balanced,  and  the  finding  of  the 
ebancellnr  appears  to  be  correct,  then  we 
will  so  far  defer  to  bis  finding  as  to  sanc- 
tion it  by  oar  affirmance;  that,  and  noth. 
ing  more."  In  this  case  there  is  a  direct 
conflict  on  this  material  point.  It  stood 
confessed  that  the  lots  were  only  140  feet 
deep.  Mrs.  Dunlap  could  only  convey 
subject  to  the  easement  of  the  highway, 
Tn>ost  avenue.  This  was  now  the  only 
point  of  difference.  It  now  appeared  that 
as  to  this  10  feet  "the  title  had  proved 
defective  beyond  repair  in  a  reasonable 
time."  Dnder  these  circumstances,  the 
contract  declared  the  agreement  should 
be  void,  and  the  fl.OUO  restored.  Now, 
conid  they  estimate  the  shortage?  If 
they  could,  it  could  be  carried  out  pro 
tanto.  If  Mrs.  Dunlap  declined  abso- 
lutely, she  would  be  in  fault,  and  should 
restore  the  91,0ilU.  If  Mr.  Ryan  declined 
to  modify  it  in  any  manner,  then  It  was 
impoBHlble  to  perform  it.  The  chancellor 
evidently  found  plaintiff  declined  to  do 
auytbing.  We  think  the  evidence  lustlfles 
the  court  in  refusing  a  specific  perform- 
ance, BO  far  as  we  can  weigh  the  evidence. 
Of  coarse,  the  chancellor  had  these  par- 
ties before  bim,  and  could  determine  their 
credibility  better  than  we  can.  But  while 
we  accord  to  the  trial  court  the  right  to 
believe  or  disbelieve  the  witnesses,  and 
while  we  think  it  properly  refused  a 
specific  performance  under  this  evidence, 
yet  it  does  not  follow  that  plaintiff  la 
wholly  without  remedy  upon  the  uncon- 
troverted  facts  of  this  case.  He  paid  his 
91.000  to  Mrs.  Dunlap  lor  the  land  de- 
scribed In  her  contract.  It  appears  her 
attention  was  called  to  the  misdescription 
before  the  contract  was  finally  consum- 
mated. Making  all  due  allowances  for 
her  Ignorance  ol  conveyances,  yet  when 


her  title  failed,  and  plaintiff  declined  to 
take  thGlot  unless  they  could  agree  on 
the  shortHge,  then  by  his  contract  he  was 
entitled  to  have  his  money  refunded.  To 
this  point  he  was  not  In  default.  And 
notwithstanding  there  Is  now  a  conflict 
between  bim  and  defendants  as  to  wheth- 
er be  declined  to  estimate  the  shortage, 
and  though  be  may  have  mistaken  his 
equity  in  asking  for  a  specific  performance 
of  the  contract  when  It  was  impossible 
for  Mrs.  Dunlap  to  convey  It,  and  al- 
though under  her  contract  she  might  not 
be  liable  to  damages,  other  than  interest, 
still  there  is  no  principle  of  equity  that 
will  permit  the  defendant  Mrs.  Dunlap  to 
hold  this  money  for  a  title  she  never  con- 
veyed, and  was  confessedly  unable  to  con- 
vey In  accordance  with  her  agreement. 
Hence,  though  plaintiff  declined  to  take 
the  title  on  account  of  the  very  material 
deficiency  in  the  lots,  and  although  the 
lots  might  have  been  worth  as  much 
after  the  street  was  widened  as  before,  it 
was  not  the  exact  thing  he  had  bargained 
for,  and  under  bis  contract  he  had  the 
right  to  elect  not  to  take  It.  Now,  the 
burden  of  defendant's  answer  Is  that  he 
would  not  take  the  property,  owing  to  the 
shortage.  Orant  this,  there  was  nothing 
In  the  contract  that  authoriced  her  to 
keep  bis  purchase  money,  when  all  the 
evidence  agrees  the  lots  were  deficient  in 
depth.  Upon  bis  election  not  to  take,  bis 
contract  secured  to  him  a  return  of  his 
money,  and  (or  every  day  defendant  then 
kept  it  he  was  entitled  to  Interest  on  it. 
Here,  again,  defendant  was  at  fault.  She 
at  once  made  claim  to  the  money.  No 
demand  was  necessary  on  the  part  ol 
plaintiff,  in  view  of  ber  expressed  determi- 
nation to  hold  on  to  It.  There  are  many 
well-considered  cases  that  hold  that  If  a 
vendor  is  unable,  from  want  of  title  at 
the  time  of  making  the  contract,  to  carry 
it  out,  a  court  of  equity  will  award  dam- 
ages to  the  vendee,  provided  he  com- 
menced his  suit  in  good  faith,  without 
knowledge  of  the  disability.  3  Pom.  Bq. 
Jur.  (2d  Ed.)  §  1410,  note  1;  McQueeu  v. 
Chouteau,  20  Mo. 222;  Hamilton  v.  Hamil- 
ton,  59  Mo.  232.  Here  the  plaintiff  knew 
of  the  defect  when  he  commenced  his  ac- 
tion. We  think  his  right  was  to  receive 
back  his  purchase  money,  nith  interest; 
the  interest  being  In  this  case  the  measure 
of  his  damage.  His  equity  was  that  of  a 
vendee  who  has  prematurely  paid  his 
money  before  receiving  his  conveyance. 
In  such  canes  the  vendor  holds  the  money 
as  a  charge  on  the  lands  agreed  to  be  sold 
and  conveyed.  No  rule  Is  better  settled 
than  this.  Stewart  v.  Wood,  6-3  Mo.  :J52; 
2  Jones,  Liens,  S§  1105,  1106.  The  judg- 
ment of  the  circuit  court  is  reversed,  with 
directions  t«  enter  a  judgment  for  plain- 
tiff for  91,000,  with  interest  thereon  at  6 
per  cent,  from  August  31,  1H87,  until  paid, 
and  that  the  same  be  declared  a  first  lien 
on  said  reol  estate;  that  the  other  defend- 
ant hold  said  real  estate  with  full  notice 
of  said  contract,  and  subject  to  said  Hen; 
and  we  award  plaintiff  bis  costs  in  botb 
courts.    All  concur. 


Digitized  by 


Google 


92 


SOUTHWJiSTEBN  KBPOBTEE,  Vol.  20. 


.(Mo. 


Brigob  t.  St.  Loi'M  &  S.  F.  Ry.  Co. 

iSupreme  Court  of  Missouri,  Division  No.  3. 

July  1,1892.) 

cosstitctionai,   iiaw  —  police   poweb  —  jort 

Trial — Attorney's  Fbk — Evidence— Vende. 

1.  The  provision  of  Rev.  SL  1889,  S  2618,  Tor 
an  attorney's  fee  as  oosts  In  favor  of  plaintiff  in 
a  suit  for  injury  to  stook  resulting  from  the  fail- 
are  of  a  railroad  company  to  fence  Its  traclc,  is 
a  valid  exercise  of  the  poliue  power.  Perkins  v. 
Railway  Co..  15  S.  W.  Rep.  S20,  103  Mo.  M, 
followed. 

2.  Such  provision  is  not  void,  as  in  violation 
•f  Const,  art.  2,  g  28,  which  declares  that  the 
•right  of  trial  by  Jury  as  hereinijefore  enjoined 
ahall  remain  inviolate, "  because  the  section  does 
not  expressly  provide  for  a  jury  trial ;  but,  l>eiog 
in  tho  nature  of  a  penalty  or  exemplary  damages, 
the  amount  must  be  determined  by  a  jury,  unless 
the  right  be  waived. 

8.  Dnder  Rev.  BL  1889,  S  B889,  which  pro- 
Tides  for  a  trial  de  ruyoo  of  oases  appealed  Irom 
iDstices'  courts,  on  appeal  from  a  judgment  un- 
der section  2618,  allowing  an  attorney's  fee  as 
«08ts  to  plaintiff  in  a  suit  for  injury  to  stock  l«- 
soltinf;  from  the  failure  of  a  railroad  company 
to  fence  its  track,  the  value  of  such  attorney's 
fee  should  be  tried  anew. 

4.  In  an  action  under  Rev.  St.  1889,  %  2612,  to 
recover  for  injuries  to  stock,  resulting  from  the 
failure  of  a  railroad  company  to  properly  fence 
its  track,  evidence  is  admissible  as  to  the  man- 
ner in  which  the  engine  which  oansed  the  injury 
'Was  operated. 

5.  In  such  case  it  is  necessary,  not  only  to  al- 
lege the  venue  of  the  Ittjory,  but  establish  it  by 
proof. 

Appeal  from  circuit  court,  Lawrence 
-county;  M.  O.  McOkroor,  Jud^e. 

Action  by  Robert  Briccga  against  the  St. 
l.onis  8c.  San  Francisco  Railway  Company 
to  recover  damages  tor  killing  a  horse. 
PlalntlR  had  judgment,  and  defendant  ap- 
peals.   Reversed. 

K.  D.  Kenaa  and  Adtel  Sherwood,  for 
appellant.  W.  Cloud  and  Carr  AlcNatt, 
tor  respondent. 

Macparlanb,  J.  This  action  was  com- 
menced before  a  justice  of  the  peace,  and 
is  for  damages  under  sections  2612,  :!018, 
fier.  St.  1HS9,  for  killing  a  mare  belonging 
to  plaintiff.  The  amended  statement  un- 
der which  the  case  was  tried  In  the  circuit 
'«uurt  charged  thut  defendant  neglected  to 
inclose  its  railroad  by  a  good  fenceonboth 
Hides,  as  by  law  required,  and  by  reason 
thereof  plaintiff's  mare,  worth  $126,  went 
apon  the  right  of  way,  was  frightened 
«nd  run  bj-  n  passing  locomotive,  and  was 
killed  by  being  run  into  a  wire  fence.  Up- 
<*u  a  trial  anew  In  the  circuit  court  plaln- 
titl  recovered  judgment  for  $10.?,  and  the 
court  taxed  as  costs  an  attorney's  fee 
'ul  920  in  favor  of  plaintiff  and  against 
defendant,  as  provided  by  section  2013. 
The  sections  are  as  folio  we:  "2G12.  Wlien- 
ever  any  live  stock  shall  go  In  npon  any 
railroad,  or  Its  right  of  way.  In  this  state, 
and  the  said  railroad  Is  not  at  such  place 
or  places  Inclosed  by  a  good  fence  on  both 
sides  of  said  railroad,  such  as  Is  by  law 
re<|ulred,  and  such  stock,  by  being  fright- 
«ned  or  run  by  any  passing  locomotive  or 
train  on  said  railroad,  shall  be  Injured  or 
killed  by  or  because  of  having  run  against 
the  fence  on  either  side,  or  into  auy  cul- 
"vert,  bridge,  slough,  or  mire,  or  other  ob- 
}ect  along  the  line  of  said  road,  the  rall- 
3-uud  company  shall  pay  the  owner  of  any 


■nch  stock  so  iDJured  or  killed  the  damage 
sustained.  261.3.  If  tlie  owner  of  any 
live  stuck,  inciading  horses,  males,  assert, 
cuttle,  sheep,  and  hogs,  whenever  tho 
same  shall  have  been  injured  or  killed,  as 
in  section  2012  described,  shall  be  compelled 
to  bring  suit  In  court  to  recover  the  dam- 
age so  sustained.  It  shall  be  the  duty  of 
every  court  in  which  such  suit  may  be 
hoard  to  tax  up  a  reasonable  attorney'^ 
fee  in  such  suit  lu  favor  of  the  complain- 
ant, if  be  recovers  Judgment,  which  shall 
be  paid  as  other  costs  '  by  the  defendant. " 

1.  The  constltatiouality  of  these  sec- 
tions was  questioned  In  the  circuit  conrt, 
and  the  appeal  comes  to  thlscourt  by  rea- 
son of  that  constitutional  question  being 
Involved.  Since  the  appeal  was  taken, 
the  constitutionality  of  these  sections 
has  been  considered  by  this  court  in  the 
case  of  Perkins  v.  Railway  Co.,  108  Mu.  .54, 
15  S.  W.  Rpp.  320.  In  that  case,  after  dls- 
Cflsslng  the  question  at  some  length.  In 
conclusion,  the  court,  speaking  through 
Judge  BI.A.CK,  says:  "Our  statute  giving 
the  ownerdoubledamages  for  stock  killed, 
where  a  railroad  is  not  fenced  as  required 
by  law,  has  been  upheld  in  several  cases 
on  the  ground  that  the  law  is  a  police  reg- 
ulation, and  designed  not  only  to  protect 
the  owners  of  the  stock, but  also  the  trav- 
eling public;  and  that  the  legislature 
might  impose  a  penalty  for  a  violation  of 
the  law  and  give  the  penalty  to  the  owner 
of  the  stock  killed.  Oarnett  v.  Railroad 
Co.,  68  Mo.  56,  and  cases  cited  ;  Cuuimings 
V.  Railroad  Co.,  70  Mo.  670;  Spealman  v. 
Railroad  Co..  71  Mo.  iU;  Humes  v.  Rail- 
road Co.,  82  Mo.  221.  Thestatute  In  ques- 
tion is  as  much  a  police  regulation  as  Is 
the  double  damage  section;  and  the  at- 
torney's fee  may  be  lawfully  imposed  as 
a  penalty  for  the  violation  of  the  law.  It 
Is  a  penalty  allowed  in  all  cases  of  a  class, 
and  the  objection  that  the  law  Is  special 
legislation  Is  not  well  taken."  We  accept 
that  decision  as  settling  theconAtltctlon- 
allty  of  the  right  to  impose  an  attorney's 
fee  against  the  d»>fendant  by  way  of  pen- 
alty or  damage. 

2.  After  tho  trial  and  judgment  against 
the  defendant,  evidence  was  Introduced  on 
the  motion  of  plaintiff  tor  the  purpose  of 
showing  the  value  of  the  service  ot  an 
attorney  in  prosecuting  the  suit.  The 
conrt.  without  calling  a  jur.v,  heard  the 
evidence,  and  Axed  an  attorney's  fee, 
which  was  taxed  as  costs  In  the  cas«.  Aft- 
er this,  defendant  moved  to  strike  out 
that  item  of  the  cost,  and  assigned  two 
special  grounds  therefor:  First,  thevalue 
of  the  service  In  the  Justice  court  should 
not  have  been  considered  in  the  circuit 
court;  and,  second,  the  value  of  the  at- 
torney's fee  should  have  been  assessed  by 
a  jury,  and  thestatute  making  no  provi- 
sion for  such  mode  of  assessment.  Is  nn- 
coustltutional.  As  to  the  Urst  objection, 
we  do  not  think  theconrtcommitted  error 
In  trying  anew  the  value  ot  the  services 
of  an  attorney  before  the  justice  of  the 
peace.  The  appeal  took  the  wholecase  to 
the  circuit  court,  and  Included  the  attor- 
ney's fee  which  had  been  allowed  and 
taxed  as  cost  by  the  justice.  Opon  filing 
the  transcript  the  circuit  court  became 
possessed  of  the  cause,  and  had  jurisdic- 
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tlon  to  try  and  determine  itanew  without 
resarclioK  any  error  in  tlie  trial,  Jndgment, 
or  other  proceedingi*  ol  the  Jaatice  in  re- 
lation to  tliu  cause.  Rev.  St.  18K9.  §  6339. 
Tbe  fee  allowed  was  a  part  of  the  Juds- 
ment,  and  tbe  court  committed  no  eiTor 
in  reltearlng  and  determining  its  reasona- 
bleness. 

3.  The  second  objection  presents  more 
dlfBcalties,  and  we  are  of  the  opinion  it  is 
well  taken.  Tbe  constitution  provides 
that  the  "*  right  of  trial  by  jury,  as  hereto- 
fore enjoyed,  shall  remain  Inyiolate."  ijee- 
tion  28.  art.  2.  "An  issue  ol  fact  in  an  ac- 
tion for  the  recovery  of  money  only,  or  of 
specific  real  or  personal  property,  must  be 
tried  by  a  jury,  unless  a  jury  trial  be 
waived,  or  a  reference  ordered."  Rev.  St. 
18N8.  §  2131.  When  the  statute  (section 
2613.  supra)  provided  that  tbe  tee  to  be 
taxed  ascostsboDld  be  reasonable,  the  trial 
of  an  Issoe  of  fact  was  implied.  The  lee 
allowed  is  in  the  nature  of  a  penalty  or 
as  exemplary  damages  imposed  as  a  pun- 
ishment for  the  neeligent  and  willful  dls- 
re^ard  ol  tbe  requirements  of  the  statute. 
Cipon  these  groundsaloneits  constitution- 
ality has  been  upheld.  Railway  Co.  v. 
Humes.  115  IJ.  S.  522.  6  Sup.  Ct.  Rep.  110; 
Perkins  ▼.Railway  Co.,  103  Mo.  54,  15  S. 
W.  Rep.  320.  The  fact  that  the  amount  is 
taxed  as  costs,  and  Ih  called  an  attorney's 
fee,  does  not  change  its  real  character.  It 
is  very  clear  to  us  that  the  defendant 
was  entitled  to  a  jnry  trial  in  the  assess- 
ment of  the  value  of  the  legal  services,  and 
tbe  statute  could  not  deprive  it  of  that 
rigbt.  Yet  it  does  not  follow  That  the 
law  ia  nnconstitutional  for  the  reason 
that  it  does  not  expressly  reserve  the  rigbt 
to  a  jnry  trial.  That  constitutional  rigbt 
is  implied  in  all  cases  in  which  an  Ihsub  of 
fact,  in  an  action  for  the  recovery  of  mon- 
ey only,  is  involved,  whether  tbe  right  or 
liability  Is  one  at  common  law  or  is  one 
Treated  by  statute.  The  right  to  a  jury 
trial  exists  in  all  proper  cases  without  an 
express  grant.  While  the  law  is  valid  and 
constitutional,  ttie  court  should  not  have 
tried  tbe  isi^ue  without  a  jury,  unless  it 
was  waived.  Under  the  statute  (section 
2133)  a  jury  may  only  be  waived  to  one  of 
three  modes:  First,  by  failing  to  appear 
at  the  trial;  aeeond,  by  written  consent  in 
person  or  by  attorney,  filed  with  thoclerk; 
third,  by  oral  consent  in  court,  entered  on 
tbe  minutes.  No  waiver  in  any  of  these 
methods  is  shown  to  have  been  made. 
This  error,  being  one  of  record,  was  prop- 
erly taken  advantage  of  by  motion  in  ar- 
mt  of  Judgment.  Scott  v.  Russell,  39  Mo. 
•4(»;  Cox  V.  Moss,  53  Mo.  433:  Tower  v. 
Moore,  52  Mo.  120;  Brown  v.  Railroad  Co., 
SI  Mo.  298. 

4.  A  number  of  errors  are  assigned  to 
tbe  proceedings  of  tbe  court  In  the  trial 
of  the  principal  case.  Some  of  these  ques- 
tions depend  upon  whether  the  mare  en- 
tered upon  tbe  right  of  way  inside  or  out- 
si)ie  tbe  town  limits.  There  seems  tube 
a  dispute  of  fact  on  this  question.  Proper 
instructions  were  given  covering  bothtJie- 
ories,  and  we  cannot  undertake  to  settle 
the  question  of  fact. 

5.  There  was  no  error  in  admitting  evi- 
dence as  to  the  manner  In  which  the  en- 
gine was  operated.    In  order  to  make  out 
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bia  case,  under  the  statute,  plaintiff  was 
required  toprovethathismare  was  fright- 
ened by  the  engine,  and  by  reason  of  such 
fright  ran  into  the  fence  and  was  killed. 
Evidence  of  the  manner  in  which  the  en- 
gine was  handled  was  therefore  relevant 
and  material. 

6.  It  is  insisted  that  the  evidence  fails  to 
show  the  Jurisdictional  fact  that  the  mare 
was  killed  in  thn  township  in  which  the 
suit  WHS  commenced  or  an  adjoining 
township.  The  record  shows  that  the 
suit  was  commenced  before  a  Justice  of  the 
peace  of  Aurora  township.  Lawrence  con  u- 
ty.  and  the  statement  charges  that  the 
mare  was  killed  In  that  township,  but  we 
are  not  able  to  find  any  proof  of  that. fact. 
It  has  been  for  a  long  time  the  settled  luw 
in  this  state  that  it  is  not  only  necessary 
to  aver  these  facts,  but  also  to  establish 
them  by  proof  at  the  trial.  Mitchell  v. 
Railway  Co.,  82  Mo.  106;  Blackenstoe  v. 
Railway  Co.,  86  Mo.  492.  It  is  iusisted  by 
plaintiff  that  it  is  manifest  from  what 
dons  apppar  of  record  that  the  bill  of  ex- 
ceptions does  not  contain  all  the  evidence 
submitted  on  the  trial.  It  may  be  true, 
as  contended,  still  this  court  is  not  at  lib- 
erty to  go  outside  tbe  record  and  specu- 
late on  what  may  or*  may  not  have  been 
done  on  the  trial.  We  must  presume  that 
the  bill  of  exceptions  contained  all  the  evi- 
dence the  parties  and  the  court  thought 
necessary  to  fairly  present  tbe  rulings  of 
which  complaint  Is  made. 

Reversed  and  remanded.   All  concor. 


State  v.  Wrber  et  al. 

(Supreme  Court  of  MUeourL  Division  Wo.  f. 
July  X,  1893. ) 

Intoxicatixo  IiIQUOKS — Salss  bt  Bmpi/)tb. 
Rev.  St.  S  45ii9,  providiog  that  a  sale  of 
Intoxicating  llguor  to  a  minor  by  a  cleric  or 
agent  shall  be  deemed  the  act  of  the  principal, 
establishes  merely  a  prima  facie  rule  of  evi- 
dence; and  where  ft  appears  that  a  olerk  made  tbe 
sale  in  defendant's  abaoDue,  defendants  may  prove 
by  themselves  and  the  clerk  that  the  sale  was 
without  their  consent,  and  contrary  to  their  ex- 
press orders. 

Appeal  from  criminal  court,  Saline  coun- 
ty; John  E.  Rtland,  Judge. 

(jeorge  Weber  and  Jacob  Schmidt  were 
convicted  of  selling  Intoxicating  liquor 
to  a  minor,  and  appeal.    Revorned. 

Davia  <S  Vf'/n^fle/d.  for  appellants.  Tbe 
Attorney  General,  ior  the  State.  - 

Gantt.  p.  J.  The  defendants,  as  dram- 
shop keepers,  were  indicted  by  the  grand 
Jury  in  Saline  county  for  selling  liquor  to 
a  minor.  On  the  trial  the  evidence  all 
tended  to  prove  that  the  sale  was  made 
by  a  clerk  in  the  absence  of  the  defend- 
ants. The  defendants  ottered  to  prove  by 
themselves  and  tbe  said  clerk  that  they 
bad  In  good  faith  forbidden  said  clerk  to 
sell  liquor  to  any  minor  without  tbe  writ- 
ten consent  of  his  porent,  master,  or 
guardian,  and  that  said  sale  was  with- 
out their  knowledge,  and  In  positive  viola- 
tion of  tiieir  orders.  The  crirainul  court 
rejecte<i  the  evidence,  and  held  that  they 
were  conclusii-ely  bound  by  the  act  of 
their  barkeeper.  In  this  the  court  erred, 
and  for  the  reasons  given  by  as  In  Stat« 
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V.  McCance,  19  S.  W.  Rep.  648.  (decided  at 
tbla  reriu.)  the  cause  la  reversed,  and  re- 
mauded  fur  new  trial.  As  the  case  most 
be  retried,  it  is  proper  to  say  that  the  rec- 
ord of  the  rorfeltnre  of  the  recugoiiance  of 
thestate'H  nttnt^R  was  utterly  Irrelevant, 
and  should  nut  have  been  admitted.  On 
what  theory  this  evidence  was  admitted 
we  are  at  a  loss  to  conjecture.  Judg- 
luenl  reverned,  aud  cause  remanded.  All 
cuncur. 


Btatb  ▼.  HtrrcHiNsoN. 

(Supreme  Cowrt  of  Missouri,  Division  ITo.  t. 
July  1,  1892.) 

BUBOLAHT— ISDIOTMENT  —  BTATBUam  OF  Tim— 
V^RIANCS  AS  TO  NaMS  — DWSLLZNO  H0C8K— IN- 
STBCOTlONa. 

1.  Rev.  8t  1889,  S  8530,  wbioh  makes  bo  dis- 
tinction between  burglary  committed  by  day  or 
at  night,  and  section  4116,  which  obviates  tbe 
necessity  of  stating  speoifloally  in  an  indictment 
the  time  at  which  any  offense  was  committed, 
when  time  is  not  ot  the  essence,  reliere  the  ne- 
cessity for  so  stating  the  time  in  an  indictment 
for  burglary. 

2.  A  storage  room,  included  under  the  same 
rouf  and  connected  by  a  porch  on  each  side  with 
a  room  in  which  the  owner  lives,  though  with- 
out internal  oommunioation  with  such  room,  is  a 
part  of  a  dwelling,  wttbin  Rev.  St.  1889,  g  3625, 
declaring  that  no  building  shall  be  deemed  a 
dwelling,  or  any  part  thereof,  so  as  to  be  the 
subject  of  burglary,  unless  the  same  be  Joined 
to  or  Immediately  connected  therewith. 

8.  On  a  trial  for  burglary  and  larceny,  a  va- 
riance between  the  given  name  of  the  owner  of 
the  building  and  the  property  alleged  to  have 
been  stolen,  as  charged  In  tbe  indictment  and  as 
proved  on  the  trial,  is  not  ground  for  an  acquittal, 
as  being  material  to  the  merits  of  the  case,  or 
prejudicial  to  defendant,  within  Rev.  St.  1889,  | 
4114,  since  it  is  not  necessary  to  prove  the  owner- 
ship of  tbe  property  stolen,  but  only  the  breaking 
and  entering  with  intent  to  steal. 

4.  Under  Rev.  St.  1889,  {  8529,  allowing  a 
loinderof  burglary  and  larceny  in  tbe  same  count, 
and  a  conviction  for  either  or  both,  it  is  error  to 
instruct  as  to  burglury,  and  as  to  burglary  and 
larceny,  without  instructing  also  as  to  larceny. 

Appeal  from  circnit  cuart,  Butler  coun- 
ty; John  O.  Wrai:,  Judge. 

Sylvester  Hutchinsun.  having  been  con- 
victed of  burglary  and  grand  larceny,  ap- 
peals.    KeverHed. 

Lenft  4&  Standard,  for  appellant.  Tbe 
Attorney  General,  for  the  State. 

MAnrARi.ANB,  J.  Defendant  was  con- 
victed in  the  circuit  court  uf  Butler  county 
of  both  burglary  and  grand  larcen.v.  Tbe 
charges  for  both  of  these  offcnseH  were 
contained  In  one  indictment.  He  was  sen- 
tenced to  10  years  for  burglary  andSyears 
for  larceny.  In  accordance  with  the  ver- 
dict of  a  Jury,  and  appealed  to  this  court. 
li«ifenrlant  was  charged  In  the  indictment 
with  breaking  in  to  and  entering  the  dwell- 
ing house  uf  Theodore  Vanduver,  lo  which 
there  was  at  the  time  a  human  being,  on 
ur  about  the  15tb  day  u(  June,  1890,  by 
unlocking  an  outer  door  of  said  dwelling 
hoDse,  by  means  of  a  false  key,  witb  intent 
to  steal  certain  m^ney,  and  with  having 
stolen  therefrom  $100,  the  property  of  tbe 
said  Theodore  Vanduver.  Tbe  evidence 
established  the  fact  that  Theodore  Vandu- 
ver owned  a  certain  building,  which  con- 
sisted of  two  rooms  separated  by  a  space 
uf  about  four  feat,  but  both  inclosed  under 


tbe  same  roof,  and  connected  byporeheaon 
each  Bide,  extending  from  tbe  door  of  one 
to  tbe  door  of  the  other.  Mr.  Vandover 
lived  in  one  of  these  rooms,  and  the  other 
was  used  for  storing  and  keeping  things 
not  In  immediate  use.  Nooue  slept  in  tbii» 
room,  or  occnpied  it  for  any  purpose. 
There  was  no  internal  coiumunlcatlon 
between  this  room  tind  theotber.  Vando- 
ver kept  his  money  In  this  room,  the  door 
of  which  was  kept  lucked.  Some  time  in 
June,  1890,  the  money  was  taken.  Defend- 
ant had  worked  for  Vandover  during  tbe 
mouth  of  June.  While  there  he  had  been 
detected  fitting  or  trying  a  key  to  the  luclc 
of  this  lumber  room.  When  arrested,  ta 
Augnst,  be  had  $116  In  bis  possession. 
Which  be  apparenti}-  tried  to  conceal.  He 
expeased  a  willlugnesd  to  the  officers  who 
arrested  him  to  return  the  money  to  Van- 
duver. He  undertook  to  explain  his  poa- 
aession  of  tbe  money  by  saying  that  he 
bad  sold  some  land  to  bis  mother,  who 
bad  paid  bim  the  money.  There  was  no 
evidence  of  the  burglary  except  wbat 
arose  by  implication  from  these  facts. 

1.  Tbe  fli-at  assignment  of  error  in  that 
the  indictment  Is  defective  In  not  plIeglnG; 
that  the  offense  was  committed  at  any 
certain  time.  This  axslgnment  is  not  well 
taken.  Under  our  statute  no  dlstlnrtlon 
is  made  between  a  burglary  of  a  dwelling 
bouse,  whether  committed  by  day  or  at 
night,  and  consequently  there  Is  no  rea- 
son, as  at  common  law,  to  charge  in  the 
indictment  the  bonr  at  which  the  offense 
was  committed.  Rev.  St.  1S89,  §  3'(20: 
Bish.  Crim.  Proc.  §  181;  2  Blsb.Crini.Lan-, 
S  101.  Our  statute  also  obviates  thenecen- 
sity  ul  stating  specifically  in  the  indict- 
ment the  time  at  which  Ihe  offense  whr 
committed,  when  time  is  not  of  the  esHence 
of  tbe  offense.  Rev.  St.  1HS9.  $  4115;  State 
V.  Pratt,  98  Mo.  482,  11  H.  W.  Rep.  U77. 

2.  It  is  insisted.  In  the  second  place,  that 
there  is  no  proof  that  the  building  alleged 
to  have  been  entered  was  a  dwelling 
houae,  or  any  part  of  a  dwelling  house. 
"At  common  law,  a  dwelling  house  in 
which  burglary  might  be  committed  waa 
held  to  include  tbe  outhouses,  such  as 
warehouses,  barns,  stal>le8,  dairy  bunsps, 
though  not  under  the  same  roof,  or  Join- 
ing contiguous  to  the  dwelling  bouse,  pro- 
vided they  were  parcels  thereof,  or  within 
the  curtilage. "  2  Amer.  &  Eng.  Enc.  Law, 
678;  2  Russ.  Crimea,  15;  Bish.  St.  Crlraes,  3 
278.  Tbla  baa  been  changed  by  our  sta  t- 
ute,  which  provides  that  "no  bnildin^^ 
shnll  be  deemed  a  dwelling  house,  or  any 
part  of  a  dwelling  houHe,  within  the  fore- 
going provisions,  [relating  to  burglary,] 
unless  the  same  be  joined  to.  Immediately 
connected  with,  and  is  a  part  of,  a  d  wel- 
ling hoaae."  Rev.  St.  1889.  {  352>.  We 
think  then<  can  be  no  doubt  that  the  room 
In  which  the  burglary  was  alleged  to  have 
been  committed  wus  a  part  of  the  dwell- 
ing bouse,  within  the  meaningof  ch(>  stat- 
ute. It  was  included  usder  the  same  roof, 
and  was  connected  by  a  porch  on  each  side 
with  tbe  room  in  which  thefamlly  resided. 
The  room  was  not  used  for  any  purposes 
which,  at  common  law,  would  have  been 
inconaiatent  with  being  a  part  of  a  dwell- 
ing house.  The  statute  does  not,  la 
tertna,    require   that    tbe  counectlun  be- 
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tween  the  part  of  ttin  bnildinK  aaei  as  a 
dwellingr  and  the  part  burglarUed  should 
afford  ioternal  communication.  No  Inter- 
nal ciimmanlcatluii  was  ordinarily  necea- 
sary  at  common  law.  In  order  to  connect 
an  outhoofie  with  the  dwelllnK>  and  we 
think.  If  any  had  been  reqnired  under  the 
xtatute.  the  intention  would  have  been 
expresBeU.  We  think  the  language  of  the 
statute,  "a  part  of  the  dweHlng  bouse;" 
was  only  intended  to  mean  a  part  of  the 
bulldioK  which  constituted  the  dwelling 
bouse. 

3.  Objection  Is  made  that  there  is  avari- 
ance  between  the  given  name  of  theowner 
of  the  bulldlnf;  and  o(  the  money  alleged 
to  have  been  stolen,  as  charged  in  the  In- 
dictment and  as  proved  on  the  trial.  The 
statute,  we  think,  fnlly  provides  for  such 
variances.  It  says  they  shall  "not  be 
deemed  grounds  for  an  acqnlttal  of  the 
defendant,  nnless  the  conrt  before  which 
the  trial  shall  be  had  shall  find  such  vari- 
ance ia  material  to  the  merits  of  the  case, 
and  prejodiclai  to  the  defense  of  the  de- 
fendant." Rev.  St.  188U,  §  4114.  This  ob- 
jection sbonld,  in  the  first  instance,  have 
been  made  to  the  trial  court.  State  v. 
Sharp,  106  Mo.  109;i  State  v.  Ballard.  104 
Mo.  6H4,  16  S.  W.  Sep.  525.  We  are  unable 
to  see  wherein  defendant  could  have  been 
prejudiced  by  this  variance.  The  gist  of 
the  offense  consisted  in  breaking  and  en- 
tering the  house  with  the  Intent  to  steal, 
and  it  was  not  necessary  to  prove  the 
ownership  of  the  property  an  laid.  State 
v.  Tyrrell,  f»  Mo.  864, 11  S.  W.  Rep.  734. 

4.  We  are  o(  the  opinion  that  tlieclrcnm- 
stancea  proved,  with  the  admissions  nf 
the  defendant,  were  sutUclent  to  authorize 
a  submistilnn  of  both  charges  of  burglary 
and  larceny  to  the  jury.  It  is  true  there 
was  no  direct  proof  ot  the  breaking  or  un- 
locking the  door,  but,  as  it  was  kept 
locked,  the  money  was  taken  from  the 
room,  and  defendant  had  been  detected 
Otting  a  key  In  the  lock,  the  jury  might 
infer  that  he  unlocked  the  door.  The  ad- 
missions, if  made  by  defendant,  that  be 
bad  tiie  money  of  the  prosecutiir.  If  It  was 
snflBciently  proved  that  the  money  was 
taken  by  means  of  burglary,  would  be  ev- 
idence tending  to  prove  both  the  burglary 
and  larceny.    State  v.  Owens,  79  Mo.  623. 

5.  While  the  statute  allows  a  joinder  of 
tlie  charges  of  burglary  and  larceny  In 
the  same  count  in  the  indictment,  when 
committed  together,  they  are  still  sepa- 
rate and  distinct  offenses,  and  the  jury 
may  find  the  accused  guilty  of  either  or 
both.  Rev.  St.  1889,  S  3539;  State  v.  He- 
cox,  83  Mo.  6:i7:  State  v.  Owens,  79  Mo. 
620;  State  v.  Kelsoe,  76  Mo.  605;  Stale  v. 
Martin,  Id.  337.  It  is  made  the  duty  of 
the  conrt  to  inetrnct  the  jury  on  all  ques- 
tions of  law  arising  In  the  case,  whether 
asked  or  not.  State  v.  Palmpr,88  Mo. 571. 
It  was  clearly  the  duty  of  the  court  to 
inetrnct  the  Jury  upon  the  law  of  both 
larceny  and  borglary.  The  court  did  In- 
strnct  the  jury  as  to  what  their  verdict 
slionid  be  in  case  they  found  dt^fendant 
gallty  of  burglary  alone,  and  what  it 
should  be  should  they  find  blm  guilty  of 
both   burglary  and  larceny,  but  wholly 
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omitted  to  inform  them  that  they  might 
acquit  of  burglary  and  couvlct  of  larceny, 
and  what  their  verdict  should  be  In  case 
he  should  be  found  guilty  of  larceny  alone. 
In  this  omission,  the  court  committed  re- 
versible error.  State  v.  Hecox,  83  Mo. 587, 
and  cases  cited.  -For  this  error,  the  judg- 
ment \e  reversed  and  cause  remanded.  All 
concur. 


CiTT  or  Eanbab  t.  Kanris  Cttt  Mkdical 

COLI.RQB. 

(9t^preme  Cowrt  of  MUsouri,  DlvUUm  ITo.  S. 
July  1,  1898.) 

Taxation — ^BziiiPriON — Propsbtt  or  Bduca- 

TIONAL  IN8TITOTION8. 

Const,  art.  10,  t  0.  and  Rev.  St  1889,  |  7(S04, 
allowing  exemption  from  taxation  of  a  lot,  "with 
the  balldings  thereon, "  when  used  for  schools, 
does  not  inolnde  (rf&oe  furniture,  nor  the  f arni- 
tare  of  a  obemiool  laboratory,  not  fastened  to 
the  huUding. 

Appeal  from  circuit  coort,  Jackson  coun- 
ty; J.  H.  Slovkr,  Judge. 

Suit  by  the  City  of  Kansas  against  the 
Kansas  City  Medical  College.  Judgment 
for  defendant.  Plaintiff  appeals.  Be- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Oa.ntt,  P.  J.: 

This  is  a  suit  tor  personal  taxes  alleged 
to  be  owing  by  respondent,  the  "Kansas 
City  Medical  College."  The  petition  states 
that  plaintiff  is  a  municipal  corporation, 
duly  organized  under  the  laws  of  Mis- 
souri; that  defendant  is  a  corporation 
duly  organized  under  the  laws  of  Mis- 
souri; that  defendant  was  theowner  of 
certain  personal  property,  situated  in 
said  Kansas  City,  on  the  1st  day  of  Jan- 
nary,  1886;  that  plaintlR,  through  its 
duly-constituted  officer,  aMsessed  said 
proi>erty,  and  by  ordinance  of  her  city 
council  duly  levied  n  tax  of  seven  dollars 
on  Raid  property;  that  from  and  after 
September  1,  18!^6,  said  tax  bears  interest 
at  the  rate  ot  24  per  cent,  per  annum,  and 
that  the  city  counselor  is  entitled  to  a 
counselor's  fee  of  24  per  cent,  per  annum 
on  said  tax,  and  Interest, for  collecting  the 
same;  that  all  of  said  sums  are  due  and 
unpaid;  wherefore  plain  tilt  prays  Judg- 
ment for  said  tax,  interest,  and  fees,  and 
the  costs  nf  this  suit.  The  answer  was 
a  general  denial.  The  trial  was  by  the 
court,  sitting  as  a  jury.  The  case  was 
submitted  on  the  following  agreed  state- 
ment of  facts,  to  wit:  "The  defendant  is 
a  corporation  duly  incorporated  under 
article  lU,  c.  21,  of  the  Revised  Statutes  of 
thld  state,  for  the  purposes  and  in  the 
manner  set  out  In  its  articles  of  associa- 
tion, herewith  filed  and  made  a  part  of  this 
agreed  statement.  Subsequent  to  Its  incor- 
poration It  acquired  a  lot  of  ground  on 
Washington  street,  in  Kansas  City,  and 
erected  a  college  building  thereon  for  the 
purpose  of  carrying  on  Its  medical  school 
therein.  For  this  same  purpose  the  de- 
fendant also  acquired  certain  furniture, 
fixtures,  and  appliances,  which  were 
placed  in  and  about  said  building,  and 
used  in  and  for  said  school,  being  proper 
and  necensary  for  said  school,  and  the  en- 
joyment and  management  of  said  college 
property,    it  is  the  last-named  property 
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wblvh  the  city  aaseaaur  of  Kansas  City 
uuBesMed,  the  defendant  boving  refuaed  to 
Hat  It,  claiiniair  it  aa  exempt,  and  on 
tbla  property  tbe  taxes  aaed  tor  were 
lornially  levied,  and  payment  thereof  re- 
fuaed  by  defendant.  All  of  aald  property 
waa  duly  and  solely  ased  for  the  pur- 
poses of  said  college.  In  condncting  said 
college,  any  one  is  admitted  as  a  student 
who  Is  of  profier  age,  educational  quali- 
ficatlona,  and  moral  character.  A  ma- 
tiicuiatlon  fee  nf  five  dollars  is  charged  as 
anentrunce  fee.  Tbe  lecturefeesare thirty. 
Qve  dollars  per  term.  While  tbe  term 
laata,  the  property  la  used  for  achool  or 
college  purposea.  None  of  it  la  rented  at 
any  time,  nor  is  any  of  it  used  for  any 
private  purpose  whatever.  Tbe  pro- 
fessors severally  furnish  their  time  gra- 
tnitoosly.  None  of  them  are  paid  com- 
pensation or  salary.  Tbe  Instruction  con- 
slats,  in  a  general  way,  of  teaching  medi- 
cine and  surgery  in  all  tbeir  branches. 
The  feea,  which  constitute  tbe  aole  income 
of  the  college,  are  used  tor  paying  the  ex- 
penses of  the  college.  No  profeaaor  or 
meiuher  of  tbe  society  receives  any  part 
of  the  income,  nor  does  either  of  them 
keep  bis  office  In  the  building.  The  facts 
as  to  aald  college  and  Its  Income  have 
been  true  continuoualy  from  its  eHtabliah- 
ment,  in  1881,  to  tbe  present  date.  No 
return  of  any  part  of  aald  property  for 
taxation  baa  ever  been  made  by  defend- 
ant, nor  waa  It  ever  aaaesaed  prior  to  the 
levy  of  the  taxea  aued  for  herein.  Among 
tbe  property  in  posseasion  of  and  belong- 
ing; to  aald  defendant,  and  constituting  In 
part  the  property  aaseaaed,  were  an  office 
(leak,  a  number  of  chairs,  and  other  oSire 
furniture,  not  fastened  to  floor  or  wall, 
also  retorts,  and  auch  other  furniture  as 
is  commonly  used  in  a  chemical  labora- 
tory, which  said  property  is  not  fastened 
to  the  floor  or  wall  in  which  the  same  la 
used.  It  Is  further  agreed  that  if  said 
property,  or  any  part  thereof,  was  sub- 
ject to  taxation,  the  finding  shall  be  for 
plaintiff  for  the  amr)unt  aued  for,  interest 
and  costs."  No  other  evidence  was 
oftei-ed.  No  instructions  were  asked  or 
refuaed.  The  circuit  court  fouud  for  de- 
fendant. The  city  appealed  to  thia  court. 
Allbrttaia  &  Gllmfr,  for  appellant. 
Karnes,  HolmeaA  Kraiithoff,foT  reapoud- 
ent. 

Gantt,  p.  J.,  (after  ntHting  tbe  facts.) 
Aa  will  be  readily  seen,  the  only  question 
arising  upon  this  record  Is  whether  tbe 
furniture  and  appliances  used  hy  the  de- 
fendant In  its  ma'dicai  college  are  subject 
to  taxation.  The  question  is  restricted 
to  the  personal  property  of  the  defendant 
HO  used.  It  is  conceded  that  tbe  lot  and 
buildings  used  for  the  college  are  exempt 
by  the  geueral  law  of  tbe  state,  but  tbe 
contention  of  the  city  is  that  theconati- 
tution  and  statute  alike  limit  tbe  exemp- 
tion to  "the  lot,  with  the  huildiuga  there- 
on," and  does  not  extend  to  tiie  personal 
pniperty;  whereas,  the  defendant  claims 
that  the  exemptiou  extends  to,  and  was 
intended  to  extend  to,  whatever  property 
Is  proper  and  necessary  for  said  school, 
and  to  the  enjoyment  and  management 
'  of  said   college.    By  seulion  8  of  article 


10,  of  the  constitution,  tbe  legislature  Is 
authorized  to  pass  a  general  law  exempt- 
ing from  taxation  "lots  in  incorporated 
cities  or  towns  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant  from 
such  cities  or  towns  to  the  extent  of  five 
acres,  with  tbe  buildings  thereon,  when 
tbe  same  are  used  for  schools. "  The  leg- 
islature, in  pursuance  of  this  grant  by  sec- 
tlnn  7504,  Bev.  St.  1889,  has  made  tbe  ex- 
emption just  as  broad  as  the  constitution 
has  empowered  It  to  do.  Section  7,  art. 
10,  of  the  consticution,  provides  that  "all 
laws  exempting  property  from  taxation, 
other  than  the  property  enumerated  in 
section  six  of  the  same  article,  sbaii  be 
void. "  So  that  It  only  remains  for  us  to 
determine  whether  tbe  words,  "the  lot 
with  the  buildings  tnereon,"  can  be  con- 
strued to  include  the  pAraonal  property 
used  in  tbe  building,  and  not  a  part  of 
the  realty  In  law.  We  are  very  clear  that 
they  do  not.  Tbe  evident  pnrpose  was 
to  exempt  acertain  amount  of  real  estate. 
This  is  obvious  from  the  Immediate  con- 
text. In  the  next  aucceeding  clanaethe  ex- 
emption of  agricultural  and  horticultural 
property  Is  extended  to  both  real  and 
personal  property.  Neither  the  language 
of  the  exemption,  nor  the  provisions  la 
f/nrl  materia,  will,  in  onr  opinion,  admit 
of  any  other  construction  than  that  we 
have  given  it.  Tbe  pnrpose  is  clear  to 
limit  the  exemption  to  real  estate  and  tu 
a  definite  amount.  The  langruage  of  tbe 
constitution  and  the  statute  excludes  any 
other  conclusion.  Omaba  Medical  College 
T.  Rush,  22  Neb.  449,  33  N.  W.  Rep.  2'Z'Z,  does 
not  conflict  with  this  view.  There  the  ex- 
empti(m  was  of  tbe  property  used  for  a 
school.  The  word  "property"  there  waa 
broad  enongh  to  include  real  and  person- 
al, or  either.  It  was  not  limited  as  ours 
is.  It  is  not  our  province  to  add  to  these 
constitutional  exemptions,  however  de- 
serving they  may  be,  or  however  loth  we 
may  be  to  reach  this  conclusion,  rjnder 
the  agreed  statement  of  facts,  tbe  plain- 
tiff was  entitled  to  recover.  As  it  Is  ap- 
parent from  tbe  facts  agreed  on  that  no 
good  purpose  would  be  sul>served  by  a 
reversal  for  new  trial,  we  direct  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court, 
with  directions  to  enter  judgment  for 
plaintiff  as  prayed,  and  for  its  costs.  All 
concur. 


Ltcan  et  al.  v.  Mim^br  et  alA 

(Supreme  Court  of  Missouri,  Division  No.  t. 
July  1,  1892.) 

Wills— Ambiouitibs  —  FuKCTtiATioN— Dbobbb  n 
•  Partition. 

1.  Where  a  will  Is  ambigaoas  for  want  of 
panotaation,  and  no  uxtraneous  evidence  is  of- 
fered in  explanation  thereof,  the  court  will  in- 
sert a  punctuation  in  support  of  the  more  plausi- 
ble read  ing  of  the  will  in  connection  with  Its  other 
provisions. 

3.  There  is  no  error  in  a  decree  in  a  partitloa 
suit  ordering  a  claimant's  share  to  be  set  off  on 
ber  account,  but  leaving  a  dispute  as  to  whether 
the  legal  title  be  in  her  or  in  ner  trustees  to  be 
settled  between  tbem.  • 

Appeal  from  circuit  court,  Knox  county; 
Bk.n.  E.  Tdrnisb.  Judge. 
Suit   by    Mary   C.    Lycan    and    others 

>  AtBrmed  on  rehearing.    See  80  B.  W.  Rep.  TOOL 
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r eaiost  James  A.  Miller  and  others  for  the 
partition  of  lands.  Judgment  lor  plain- 
tlflH.    Defendants  appeal.    Affirmed. 

L,.  f.  Cottejr,  tor  appellants.     BMrJk 
ilnrebaad,  tor  respoodeats. 

Thomas,  J.  This  is  a  salt  tor  the  parti- 
tion at  lands  that  belonged  to  David  Mil- 
ler at  the  time  of  his  death,  and  the  prin- 
cipal eontroveniy  grows  out  of  the  con- 
atmctioD  of  the  following  clause  of  the 
will  of  aald  Miller:  "It  is  my  will  that  my 
beloved  wife,  Mary  Ann,  shall  bave.in  lieu 
of  dower,  and  as  long  as  she  shall  remain 
my  widovr,  the  northeast  fractional  quar- 
ter of  section  seven,  (7)  township  63,  rang:e 
12  west,  about  ninety-Uve  acres;  also  in 
addition  thereto  the  lauds occnpled  by  the 
dwelling  bonse,  outhouses,  used  in  connec- 
tion therewith,  and  the  barn  and  stables 
and  wells,  and  more  fully  described  by 
metes  and  bounds  as  follows:  Starting 
at  the  southwest  corner  of  the  orchard, 
thence  running  southwest  to  the  south 
line  of  the  southwest  quarter  of  section 
seven,  on  which  theorcbard  la,  and  this  to 
inclose  the  orchard,  to  take  in  thirty-five 
or  forty  acres  to  give  her  wood  and  water 
to  b<>  her  absolute  property  and  be  at  her 
disposal."  The  petition  for  partition  de- 
scribed 840  acres  of  land  that  belonged  to 
the  testator,  and  among  other  tracts  al- 
leged that  he  owned  "95  acres,  the  north 
part  of  thesnutheast  quarter  of  section  sev* 
en;"  and  also  the  8.  W.  J^of  said  section, 
eontalning  IfiO  acres,  and  the  N.  %  of  said 
section,  contaiDing.S1381-lUU  acres.  All  par- 
ties In  their  pleadings  concede  that  said 
Mary  A.  Miller  is  entitled  tothugSacres  and 
Atiji  acres  in  the  southwest  quarter  of  the 
section ;  the  controversy  involving  only 
the  northeast  quarter,  plaintiffs  claiming 
that  she  is  not  entitled  to  that,  while  she 
and  the  other  defendants  claim  she  is.  No 
fvidence  was  oHered  b.r  either  party  to  ex- 
plain the  ambiguities  of  the  will,  and  the 
court,  in  its  decree  of  partition,  awarded 
said  Mary  A.  all  the  land  she  claimed. 
Commissioners  were  appointed  to  make 
partition,  and  by  a  map  accompanying 
their  report  it  appears  that  the  dwelling 
house,  barn,  and  wells  are  situated  on  the 
tract-  of  95  acres,  and  the  orchard  on  the 
48!^  acres.    Plaintiffs  appeal. 

That  there  is  an  imiierfect  description  of 
the  land  in  the  will  is  conceded  by  all  par- 
ties. The  plaintlHs  claim  that  the  words 
"northeast  fractional  quarter"  should 
be  construed  with  the  words  "about 
ninety-five  acres,"  and  that  the  north- 
east fractional  quarter  and  the  95  acres 
constitute  but  one  tract,  while  defend- 
ants contend  that  they  constitute  two 
tracts,  one  without  the  number  of  acres 
being  given,  and  the  other  without  the 
particular  description  being  given.  TIte 
argument  of  plaintiffs  in  favorof  their  the- 
ory is  that  the  N.  E.  )(  of  section  7,  town- 
ship 63,  range  12  W.,  is  not  fractional, 
but  contains  the  number  of  acres  of  a  reg- 
ular quarter  section,  and  that,  as  the 
word  "fractional"  was  Inserted  in  the  de- 
scription, it  was  intended  to  apply  to  the 
north  part  of  the  southeast  quarter,  con- 
taining 95  acres,  which  is  frnctlonal,  and 
that  the  subsequent  description  was  in- 
tended to  cover  the  48^  acres  only  which 


the  said  Mary  A.  Miller  obtained  by  the  de- 
cree. On  the  other  hand,  the  defendants 
argue  that  the  words  "northeast  fraction- 
al quarter"  should  not  be  rejected,  and 
that  the  subsequent  description  was  not 
intended  to  cover  the  4Sii  acres  only,  be- 
cause the  dwelling  house,  barn,  and  wells 
are  not  situated  on  it,  but  on  the  tract  of 
95  acres.  It  is  not  often  that  punctuation 
determines  men's  rights  of  property,  but 
in  this  case  a  semicolon  has  an  Important 
bearing  upon  the  construction  of  this  will, 
if  it  does  not  absolutely  control  It.  The 
record,  as  it  came  to  us,  has  a  semicolon 
in  the  will  after  "ninety  five  acres,"  as  is 
shown  above,  while  thedetendants  in  their 
printed  abstract  omit  It,  and  contend  none 
was  there.  Under  the  authority  conferred 
on  us  by  section  2257,  Knv.  St.  1889,  we 
sent  for  the  copy  ot  the  will  introduced  in 
evidence,  in  order  to  see  who  was  right, 
and  we  find  the  semicolon  In  question  is 
not  in  It.  If  we  insert  the  semicolon,  the 
contention  of  plaintiffs  is  plausible.  Here 
is  the  description,  with  that  punctuation 
mark  in  it:  "The  northeast  fractional 
quarter  of  section  seven,  •  •  •  about 
ninety  five  acres;  also  in  addition  there- 
to," etc.  The  copy  of  the  will  read  in 
evidence  omits  the  semicolon,  thus:  "The 
northeast  fractional  quarter  of  section 
seven,  townahlp  63,  range  12  west  about 
ninety-five  acres  also  in aildition  thereto, " 
etc.  if  we  put  the  semicolon  sfter"  west," 
thus:  "The  northeast  fractional  quarter 
of  section  seven,  (7,)  township  63, range  12 
west;  ubout  ninety-five  acres  also  In  addi- 
tion thereto, "  etc.,  the  contention  of  d«s- 
fendants  is  not  only  plausible,  but  we 
think  correct  also.  It  is  true,  if  we  adopt 
defendants'  theory,  we  mnst  work  out  a 
devise  of  two  tracts  of  land,  instead  ot 
what  seems  to  be  a  description  of  but 
one  tract,  in  that  portion  of  tiie  clause  of 
the  will  under  review  following  the  word 
"west;"  but  we  do  not  find  so  much  diffi- 
culty in  that,  since  we  find  the  bouses, 
barn,  and  wells  on  the  95  acres,  and  the 
orchard  on  the 35  or  40  acres,  which  turned 
out  to  be  4SH  acres  when  an  actual  survey 
was  made  by  the  commissioners.  Besides 
that,  the  particular  description  does  not 
include  the  tract  of  95  acres,  but  does  in- 
clude the  tract  of  4H}i  acres.  Hence  it  re- 
quired the  two  tracts  of  95  acres  and  48)i 
acres  to  fully  meet  the  description,  and, 
omitting  the  semicolon  with  this  construc- 
tion, the  whole  will  can  he  harmonized. 
On  the  other  band,  if  we  adopt,  plaintiffs' 
theory,  we  meet  with  a  more  serious  diffi- 
culty. The  words  "northeast  fractional 
quarter"  are  plainly  written  in  the  will, 
and,  ir  we  adopt  this  theory,  we  must 
wholly  reject  them,  and, if  these  words  are 
rejected,  there  would  be  no  description  of 
the  one  tract,  except  "about  ninety-five 
acres,  "which  defendants  claim  should  be 
separated  from  what  follows  by  Interpo- 
lating a  semicolon  after  "acres."  Upon 
the  whole  we  think  the  construction  put 
upon  the  will  b.r  the  trial  court  the  mora 
reasonable  one. 

2.  Plaintiffs  assign  another  ruling  of  the 
court  as  error.  Mary  C.  Lycau,  one  of  the 
plaintiffs,  is  a  daughter  of  Mary  J.  Qrigs- 
by,  who  was  a  daughter  of  said  testator. 
The  defendants  set  up  la  their  answer  that 
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Mrs.  Lycan  was  not  seiued  ot  the  leKal 
title  to  any  portion  of  the  land  In  contro* 
Teray,  hot  that  It  waa  vested  In  George 
-and  Frank  Miller,  as  her  trua tees,  for  her 
UMR,  and  in  support  ot  this  they  read  In 
vvidenre  a  will  of  the  said  Mary  J.  Qrlank 
toy.  Fliiip.tiriB  objected  to  thiu  will,  on  the 
ground  that,  while  It  appeared  thatlthad 
been  probated,  the  pro  bate  had  never  been 
approved  by  the  probate  court.  Bat  on 
the  flnal  hearing  of  the  case  the  court  de- 
creed that  the  commissioners  "do  set  oil 
also  one  ninth  of  said  lands  on  account  ot 
the  said  Mary  C.  Lycan,  subject,  how- 
ever, to  the  claims  of  the  said  Oeorge 
and  Frank  Miller,  to  act  as  trustees 
tor  her,  the  court  now  retnslnff  to  decide 
the  right  of  said  claims  of  George  and 
Frank  Miller  to  act  as  trustees  of  said 
Mary  C.  Lycan."  This  the  commissionerR 
did,  and  we  think  plaintiffs  have  no  right 
to  com  plain,  for  the  court  did  substantially 
what  they  desired  It  to  do  in  their  original 
petition ;  that  Ih,  set  off  to  Mrs.  Lycan  her 
intereiit  In  the  land.  The  defendants  are 
not  concerned  about  the  ninth  interest  of 
Mrs.  Lycan,  and  the  decree  leaves  her  and 
her  trustees  to  settle  the  dispute  between 
them,  if  there  be  any  dispute,  as  to  who 
shall  hold  the  legal  title  to  her  portion  of 
the  land.  The  judgment  Is  affirmed.  All 
concur. 


tji.MP80N  et  &L  T.  City  of  Kansas  City. 

(Supreme  Court  of  Missouri,  Dhrlslon  Ifo.  Z. 
July  1,  1892.) 

Bminbrt  Domain— BxcBcias  of  Powbb  — Nbom- 

BITT  —  PBOOBODBI  —  IMPBOPBB  DSLAT— ACTION 
FOB  DaMAOBS. 

1.  The  necessity  and  expediency  ot  exerois- 
init  the  right  of  eminent  domain  are  (luestions 
essentially  political,  and  not  jadicial.  In  their 
nature ;  and  the  grant  by  the  legislature  to  Kan- 
sas Uity  of  this  right  carried  with  it  also  the 
power  to  determine  the  necessity  for  its  exercise; 
and  action  taken  by  the  proper  corporate  board 
or  tribanal  tor  a  contemplated  public  use  is  con- 
clusive on  the  court. 

9.  Under  Kansas  City  Charter,  art.  7,  {  6, 
providing  that  if  the  assessment  of  damages  In 
condemnation  proceedings  benot  confirmed  within 
60  days  from  making  the  report  "the  proceedings 
and  verdict  shall  be  void, "  the  right  to  discon- 
tinue such  proceedings  is  implied. 

8.  Such  subsequent  discontinuaace  Is  not  ev- 
idence of  a  wrongful  commencement. 

4.  In  an  action  against  a  city  which  had  In- 
stituted proceedings  to  condemn  land  of  plain- 
tiffs, who  were  not  parties  to  the  condemnation 
proceedings,  to  recover  compensation  on  account 
of  being  unable  "tu  lease,  sell,  or  improve"  their 
property  panding  the  proceedings,  and  of  "trou- 
ble and  expense"  in  watching  the  proceedings 
which  were  prosecated  under  the  city  charter 
which  allowed  an  appeal  from  the  verdict  of  tite 
jury  to  the  circuit  court,  where  it  was  given 
precedence  over  all  other  cases  and  reqaired  a 
trial  de  novo,  the  petition  charged  that  the  pro- 
ceedings occupied  about  nine  years  from  com- 
mencement to  final  dismissal,  and  that  this  de- 
lay was  unezplai  aed  and  wrongful.  Held,  that 
the  petition  made  out  a  priTTia  fade  case,  and 
defendant  must  show  that  tne  delay  was  unavoid- 
able, and  that  reasonable  diligence  was  used  in 
prosecuting  the  proceedings. 

Appeal  from  circuit  court,  Jackson 
county. 

Petition  by  Isaac  P.  Simpson  and  oth- 
ers agaiiiHt  KauHHs  Clty,clalmiii);  compen- 
sation tor  damages  tor  the  unnecessary 


taking  of  property  In  condemnation  pro- 
ceedings, and  tor  a  wrongful  and  unnecea- 
sar.v  delay  in  prosecuting  same.  General 
demurrer  thereto  sustained,  and  judgment 
entered  for  defendant.  Plalntltts  appeal. 
Kerersed. 

Ed.  G.  Taylor,  tor  appellants.    F.F.Bo- 
telle  and  Jan.  Black,  tor  respondent. 

Macfarlanb.  J.  The  petition  In  this 
case  charged  that  thedetendant,  a  munici- 
pal corporation,  in  1M79  commenced  pro- 
ceedings for  widenios  Twelfth  street,  in 
Kansas  City,  and  for  that  purpose  to  con- 
demn the  property  ot  plalntIRs,  to  wit, 
lots  1,  2. 8, 4,  »,  and  10,  in  block  57.  of 
Turner  &  Co.'s  addition  to  said  city. 
That  the  proper  ordinances  were  duly 
passed,  and  In  1881  damages  were  as- 
sessed by  a  jury  duly  Impaneled  by  the 
mayor.  From  the  judgment  entered  for 
the  damages  so  assessed  certain  parties  to 
said  proceedinKs  appealed  to  the  circuit 
court  of  Jackson  county,  but  plain  tlRs 
took  no  appeal.  That  said  proceedings 
were  continued,  pending  In  the  courts 
until  1888,  when  an  ordinance  was  duly 
passed  and  approved  repealing  the  said 
ordinances  for  the  widening  said  Twelfth 
street,  and  the  said  city  thereupon  dis- 
missed said  condemnation  proceedings, 
and  the  proposed  widening  ot  said  street 
was  abandoned.  That  the  property  ot 
plaintiffs  so  taken  and  condemned  by  de- 
fendant was,  when  the  proceedings  were 
commenced,  and  still  is,  valuable  for  busi- 
ness purposes,  situated  in  a  business  |)or- 
tion  of  said  city,  and  of  great  annual  val- 
ue, and  that  by  reason  of  said  proceedings 
to  condemn  said  property  they  have  been 
unable  to  rent  the' same,  or  to  sell  It  fur 
anything  like  its  real  value,  or  to  improve 
or  use  the  same.  That,  on  account  of  said 
proceedings,  they  were  compelled  to  eor- 
pioy  counsel  to  look  after  and  protect 
their  interest  in  said  proceedings,  and  to 
pa.v  large  sums  of  money  therefor.  The 
petition  then  made  the  following  aver- 
ments: "The  plaintiffs  say,  further,  that 
at  the  time  of  the  passage  of  said  ordi- 
nance to  condemn  plaintiffs' said  proper- 
ty, in  November,  1S79,  it  was  not  necessa- 
ry to  take  said  property  for  public  use  as 
a  part  of  said  Twelfth  street,  and  it  was 
not  necessary  to  so  take  said  property  at 
any  time  while  said  proceedings  were 
pending;  and  said  proceedings  to  con- 
demn the  plaintiffs' said  property  as  afore- 
said were  needlessly  and  wrongfully  begun 
by  the  defendant,  and  they  were  needless- 
ly, wrongfully,  and  vexationsly  continued 
by  the  defendant,  agninat  the  protest  ot 
these  plaintiffs,  and  said  proceedings  were 
unnecessarily  delayed  and  kept  pending 
over  said  property  ot  the  plalntilTs  duriog 
said  long  period  of  time,  during  all  of 
Which  time  said  proceedings  were  entirely 
under  the  contr<d  of  the  defendant,  and 
could  have  been  dismissed  by  it  at  any 
time,— all  to  the  great  damage  of  the 
plaintiffs,  as  above  set  forth.  Wherefore, 
plaintlffH  sa.v  that,  by  reason  ot  the  mat- 
ters and  things  herein  stated,  they  have 
been  damaged  in  the  sum  of  fifteen  tbou- 
saud  dollars,  ($15.U00,)  for  which  Kura, 
with  costs  of  this  suit,  they  ask  Judgment 
against  thedetendant."    To  this  petition 
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a  general  demuri-er  was  Bostained.  JndK- 
meol  eii tared  for  defendant,  and  plalntifls 
appealed. 

Tbrpe  qaeationa  are  raised  by  the  ruling 
of  the  cuurt  apon  this  demurrer — Urat. 
Did  the  city  have  the  rigbt  to  dlscontinne 
Its  proeeedinKB  to  widen  Twelfth  street? 
Second.  Is  the  city  liable  In  damages  for 
oeedlessly  commencing  the  proceedings  tu 
widen  said  street?  'J bird.  Upon  the  dls- 
contlnuanceof  the  proceedingrs to  condemn 
plaintiffs'  property,  was  defendant  liable 
to  them  for  damages  on  account  of  sach 
proceedings? 

1.  It  has  long  been  the  rale  in  this  state, 
and  la  the  general  mie  elsewhere,  that,  in 
the  absence  of  statotory  regnlations  to 
the  contrary,  a  mnalclpal  corporation 
has  the  right  to  discontinue  proceedings 
for  condnmning  property  for  public  uses, 
and  to  abandon  anch  public  improve- 
meuts,  at  any  time  tiefore  a  final  award, 
iu  the  nature  of  a  Judgment  in  favnr  of 
the  property  owners  for  their  compensa- 
tion, is  made.  Bailroad  Go.  v.  Lackland, 
iS  Mo.  515;  City  of  St.  Joseph  v.  Hamil- 
ton. 43  Mo.  288:  State  v.  Hug.  44  Mo.  U7: 
Dill.  Man.  Corp.  §  609;  Lewis,  Em.  Dom.  5 
«6(i:  3  Sedg.  Dam.  J  116B;  Mills,  £m.  Dum. 
§811;  City  of  St.  Louis  v.  Meints,  (Mo. 
Sap.)  18  S.  W.  Rep.  80.  No  provision  of 
the  chtirter  of  Kannas  City  has  been  pulnt- 
«d  out  which  is  inconsistent  with  this 
rule.  Indeed,  the  right  of  the  city  to  dis- 
continue sach  proceedings  is  fully  recog- 
olseil  under  section  5,  art.  7,  of  the  charter. 
This  section  provides  that,  if  the  assess- 
ment of  damages  be  not  confirmed  within 
60  days  from  making  the  reuort,  "the  pro- 
ceedings and  verdict  shall  hevoid.*  Thus 
it  Is  seen  the  right  to  discontinue  is  nut 
only  implied,  but  a  failure  to  act  upon  the 
report  for  more  than  60  days  Itself  oper- 
ates as  a  dlscontinnanco. 

2.  The  second  question  must  also  be  re- 
solved against  the  theory  of  plaintiffs  that 
a  municipal  corporation  Is  liable  ton  laud- 
owner  for  damages  inflicted  by  ueedlesHly 
rommencing  and  prosecuting  proceedln^H 
to  widen  or  extend  a  street  throagb  Ills 
property,  and  which  are  afterwards  aba  n- 
donefl.  The  necessity,  expediency,  and 
propriety  of  exercising  the  rigbtof  eminent 
domain,  either  by  the  state  or  by  the  cor- 
porate bodies  to  which  the  right  has  been 
delegated,  are  questions  essentially  polit- 
ical In  their  nature,  and  not  Judicial.  Tlie 
grant  by  the  legislature  to  this  city  of  the 
right  to  take  private  property  for  use  as 
public  highways  carried  with  It  also  the 
power  to  determine  the  necessity  for  Its 
-exercise,  and  when  action  has  been  taken 
by  the  proper  corporate  body  or  tribunal, 
in  any  case  in  which  the  contemplated  use 
is  a  public  one.  It  Is  conclusive  upon  the 
courts.  Dickey  v.  Tennlson,  27  Mo.  378; 
Coanty  Ct.  v.  Orlswold,  5h  Mo.  180;  State 
V.  Kngleman,  107  Mo.  — ,  17  8.  W.  Rip. 
759:  Lewis.  Em.  Dom.  §162;  2  Dill.  Mun. 
Corp.  §  600.  (465.)  The  contention  of 
plaintiffs  Is  that  the  final  discontinuance 
of  the  proceedings  was  prima  fncie  evi- 
dence that  they  were  unnecesRary  in  the 
beginning,  and  consequently  the  whole 
proceeding  was  wronginl.  This  view  gets 
some  support  from  the  cases  of  Leisse  v. 
Railroad  Co.,  2  Mo.  App.  106,  72  Mo.  661, 


and  Rogers  v.  St.  Charles,  8  Mo.  App. 
41.  The  Intimation  of  thecourt  of  appeals 
in  these  cases,  though  not  decided.  Is  that 
the  correspondence  between  the  costs  of 
the  Improvements  and  its  public  utility 
should  not  be  considered  In  determining 
whether  tbeiuiprovement should  be  made. 
In  the  latter  case  Judge  Qantt  says:  "To 
allow  the  state,  or  any  deputy  of  the 
state,  to  pronounce  a  partlcalar  piece  of 
property  necesaary  or  unnecessary,  ac- 
cording to  the  terms  on  which  it  mav  be 
possible  to  acquire  it,  *  *  *  would  be 
thought  an  extravagant  Idea  of  arbitra- 
ry power,  if  It  were  imagined  In  a  satire." 
We  do  not  think  this  the  correct  view  to 
take  of  the  question  of  public  impruve- 
meuts.  The  authorities  directing  such  im- 
provements should  have,  and,  in  the  ab- 
sence of  statutory  provisions,  are  general- 
ly held  to  have,  discretion  to  accept  or  re- 
ject the  property  at  the  price  fixed.  "This 
rule  is  a  necessity  in  view  of  the  rational 
conduct  of  affairs. "  "A  man  of  prudence 
relinquishes  a  project  when  h>!  finds  the 
cost  Is  likely  to  exceed.  In  a  large  meas- 
ure, the  benefits;  It  would  seem  Intolera- 
bly unreasonable  to  require  the  agent  ot 
the  public  to  pursue  the  opposite  course." 
O'Neill  V.  FreelKJlders,  41  N.  J.  Law,  161; 
Len-ls,  Em.  Dom.  §  656;  City  of  St.  Joseph 
V.  Hamilton,  43  Mo.  288. 

Must  laws  concerning  public  roads  con- 
tain provisions  authorizing  county  courts 
to  refuse  to  estatllsh  new  roadM  at  the 
public  expense,  unless  satisfied  tjiat  the 
proposed  road  Is  of  sufficient  public  utility 
to  Jnntify  the  payment  ot  the  damages 
assessed.  Most  city  chartem  contain  like 
provisions.  The  charter  of  Kansas  City, 
as  han  been  seen,  allows  60  days  after  the 
cost  has  been  ascertained  in  which  to  de- 
termine whether  the  improvement  shall 
be  carried  forward  or  abandoned.  The 
fact  that  these  proceodlogs  were  discon- 
tinued is  not,  in  my  opinion,  a  circum- 
stance to  prove  a  wrongful  commence- 
mt^nt. 

8.  It  appearing  then  that  the  city  has 
the  power  of  determining  for  Itself,  in  the 
first  place,  the  necessity,  expediency,  and 
propriety  of  exercising  eminent  domain  In 
opening  or  Improving  its  higliways,  and 
of  discontinuing  proceedings  Instituted 
for  that  purpose  If  the  benefits  to  the 
public  are  found  not  to  be  commensurate 
with  the  expensu  of  condemnation,  we 
reach  the  third  and  most  important  In- 
quiry, whether  the  landowner  is  entitled  ■ 
to  recover  damages  on  account  of  being 
unable  "to  lease,  sell,  or  Improve"  the 
property  pending  the  proceedings,  and  on 
account  of  "trouble  and  expense"  In  at- 
tending to  the  litigation.  The  authori- 
ties are  not  harmonious  on  this  quentlon. 
It  was  said  In  Railroad  Co.  v.  Lackland, 
25  Mo.  oHi,  In  considering  the  right  of  the 
corporation  to  dismiss  condemnation 
proceedings:  "It  Is  obvious  that,  if  the 
company  Is  permitted  to  discontinue,  all 
the  costs  and  expenses  of  the  landowner 
should  be  paid  by  the  company.  This 
will  embrace  all  costs  of  the  case  and 
counsel  fees,  both  here  and  in  the  court 
where  the  case  was  tried."  In  City  of  St. 
Joseph  V.  Hamilton,  it  Is  said,  (Wao.vbb, 
J.:)  "Ibavemo  doubt  that  tbecitymay 
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(liamlsH  its  pruceedinifB  at  any  time  before 
Hual  judgmeat  la  the  circuit  court,  and 
Itien  tbe  only  liability  tliat  would  be  in- 
curred would  be  thn  expenses."  The 
court  of  appeals  In  tbecase  of  Leiasev.  Kall- 
roud  Co.,  2  Mo.  App.  118,  which  was  for 
daniaKes  on  account  of  condemnation 
pruceediuKB  which  had  been  discontinned, 
weut  further,  and  hold  the  corporation 
liuble  for  loaa  of  rent  occasioned  by  the 
r>en(]lng  of  the  proceedlDgs.  Gantt,  P.  J., 
says:  "We  therefore  think  that  tbeactual 
loHses  inflicted  on  tbe  landowner,  by  the 
institution  and  maintenance  of  the  pro- 
ceedings to  condemn  his  land,  are  recover- 
alile  when  these  proceedings  are  discon- 
tinued; and  that  in  the  estimate  of  these 
losses  will  be  included  any  loss  of  rent 
occasioned  by  the  pending  of  tbe  proceed- 
ings and  the  threat  of  subjecting  the  prop- 
erty to  tlie  use  of  the  road. "  This  decision 
was  approved  by  this  court,  (72  Mo.  561,) 
Shrrwoou,  C.  J.,  dissenting.  These  opin- 
ions have  been  followed  by  a  number  of 
decisions  of  tbe  court  of  appenls. 

Dillon,  in  bis  work  on  Municipal  Cor- 
porations, says:  "Where  proceedings  are 
rightfully  discontinued,  the  landowner 
cannot  have  a  mandBunun  to  collect  nur 
recover  by  action  the  sum  that  may  have 
been  estimated  by  comrolsRioiiers;  yet  be 
may  have  a  special  action  for  damages 
lor  any  wrongful  and  injurious  acts  uf 
tiie  corporation  in  tbe  cause  of  the  pro- 
i«edings."  Dill.  Mun.  Corp.  §  474.  Both 
Lewis  9nd  Mills  on  Eminent  Domain  cite 
approvingly  the  decisions  which  hold 
that,  in  case  of  wrongful  and  unnecessary 
delay,  damages  should  be  allowed  for 
trouble  and  expense,  as  well  as  torrents 
and  profits  and  other  apeciul  damages 
suffereil.  Mills,  Em.  Dom.  $  813;  Lewis, 
Em.  Dom.  §  658.  See  cases  cited  by 
each  of  those.  Tliese  include  decisions 
of  the  states  of  Iowa,  Maryland.  Louisi- 
ana, New  York,  and  Massachusetts.  The 
last  named  were  governed  by  statute. 
Tlie  courts  of  Minnesota,  Wisconsin,  and 
Connecticut  hold  that  the  nets  of  tbe  city 
In  causing  the  delay  must  be  both  wrong- 
ful and  injurious,  or  there  is  no  liability. 
Bergman  v.  Ballruad  Co.,  21  Minn.  5:^3; 
Stevens  v.  Borough  of  Danbury,  53  Conn. 
20,  22  Atl.  Rep.  1C71 ;  Feiten  v.  aty  of  Mil- 
waukee, 47  Wis.  496,  2  N.  W.  Rep.  1148.  All 
agree  tbat,  if  there  be  an  entry  on  the  land 
and  the  proceedings  are  afterwards 
abandoned,  a  suit  will  lie  for  any  dam- 
ages occasioned  by  tbe  entry  and  posses- 
sion, which  will  be  taken  as  tortious  from 
the  beginning.  Lewis,  Em.  Dom.  §  65S. 
In  the  Missouri  cases  cited,  it  does  not 
appear  what  tbe  provisions  of  the  char- 
ters of  the  respective  corporations  con- 
tained limiting  the  time  within  which 
tliey  should  accept  or  reject  the  property 
after  tbe  damages  had  been  asnessed.  So 
long  as  a  city  is  acting  under  authority 
of  law,  and  in  conformity  thereto,  it  is 
difficult  to  find  any  satisfactory  ground 
upon  which  to  base  an  action  for  dam- 
ages. It  is  true  tbat,  bo  long  as  the  pro- 
ceedings are  pending,  the  owner  is  de- 
prived of  tbe  full  use  and  enjoyment  of  his 
prorierty.  This  is  no  less  the  case  in 
every  actlou  in  which  the  title  to  prop- 
erty la  involved,    it  is  an  injury  tor  which 


no  remed.T  has  been  provided.  Every 
owner  of  raal  estate,  especially  in  a  town 
or  city,  holds  his  right  and  title  thereto 
subject  to  the  right  of  tbe  public  to  ap- 
propriate it,  in  case  of  necessity,  to  public 
uses,  tbe  appropriation  to  be  enforced,  If 
legal  force  is  necessary,  according  to  tbe 
charters  and  laws  governlug  tbat  subject. 
This  inconvenience  and  damage  is  incident 
to  the  ownership  of  property.  A  proceed- 
ing in  conformity  to  the  charter  and  the 
laws  of  the  land  would  not  be  wrongful, 
and  would  not  subject  the  corporation  to 
damages,  though  subsequently  aban- 
doned. The  right  to  discontinue  might 
not  be  granted  by  tbe  court,  except  upon 
equitable  terms,  as  the  payment  of  costs 
and  expenses.  Railroad  Co.  v.  Lackland, 
supra;  City  of  St.  Louis  v.  Meintz,  supra. 
We  are  not  willing  to  strictly  apply  the 
rule  declared  in  the  Lelsse  Case,  supra,  to 
a  city  having  tbe  charter  rigbtH  uf  this 
defendant. 

The  charter  of  Kansas  City,  under 
which  this  proceeding  was  prosecuted, 
allowed  an  appeal  by  the  city  or  by  any 
defendant  to  be  taken  from  tlie  verdict  of 
the  Jury  to  the  circuit  court.  In  tbe  cir- 
cuit court  the  case  was  given  precedence 
over  all  other  causes,  and  required  a  trial 
de  novo  in  said  court.  One  charge  In  the 
petition  is  that  the  proceedings  were 
needlessly  begun.  As  has  been  seen,  tbe 
city  authurititts  are  tbe  Judges  of  the  ne- 
cessity of  the  improvement,  and  not  the 
courts.  It  appears  from  the  petition  that 
the  proceedings  were  commenced  under 
the  provisions  of  tbe  charter,  no  trespass 
upon  the  property  is  shown,  and  tliere- 
fore  that  charge  is  not  actionable. 

The  next  charge  is  that  the  proceedingi* 
were  unnecessarily  delayed  and  wrong- 
fully and  vexutlously  continued  and  kept 
pending  over  said  property  during  said 
long  period  of  time,  and  were  entirely  un- 
der the  control  of  defendant,  and  conld 
have  been  dismissed  by  it  at  any  time. 
Alter  the  circuit  court  obtained  Jurisdic- 
tion of  the  case  by  appeal,  neither  party 
can  be  said  to  have  had  control  of  the 
proceediugs,  except  that  the  city  had  th<* 
power  to  dismiss  them  upon  such  terms 
as  tbe  court  might  impose.  If  plaintitfi* 
bad  been  a  party  to  the  appeal,  the  pro- 
ceedings would  have  been  as  much  under 
their  control  as  that  of  the  city,  and  we 
would  presume  that  the  seemingly  un- 
reasonable delay  was  unavoidable.  Rut 
no  appeal  was  taken  by  pialntiHs  from 
the  verdict  of  the  jury,  and  they  had  nu 
standing  In  the  court  to  enforce  a  trial  or 
dismissal,  except  upon  special  leaye  of 
court.  From  tbe  beginning  to  the  final 
dismissal  of  the  proceedings  was  about 
nine  years.  Plaintiffs  charge  tnat  tbe 
delay  was  wrongful,  and  It  was  manifest- 
ly injurious  to  them,  tliough- they  retained 
possession  and  a  qualified  use  of  the  prop- 
erty in  the  mean  time.  We  think  that,  un- 
less defendant  can  show  that  this  ion^ 
delay  was  unavoidal)le,  and  that  reason- 
able diligence  was  used  in  the  prosecution 
of  the  proceedings  in  the  appellate  court, 
then  plain  tiffs  should  receive  compensa- 
tion for  their  damages.  We  think  the 
lung,  unexplained,  and  wrongful  delay 
charged,  and  tbe  final  diamlBaaJ  ol   the 
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proceedings,  with  the  alleged  injaries, 
make  a  prima  facie  chrp,  aod  the  demurrer 
Bhiinld  have  been  uverrnled.  JudxRient 
reversed,  and  caoee  remanded.  All  con- 
ear. 


F1B8T  NaiT.  Bank  of  St.  Cbarlbb  v. 
Paynk  et  al. 

(Swareme  Court  of  Missouri,  Dlnrlsion  STo,  1. 
July  a,  1893.) 

WmCBSS — COMPETBNCT— TrAHSACTIOSB  WITH  Db- 
CBDBST —  JSOTE  —  InDOKSIMBNT  BBVOBB  DbUY- 
BBY. 

1.  Where  a  note,  payable  to  the  maker,  and 
Indorsed  by  several  persons,  is  delivered  to  the 
cashier  of  a  bank  as  collateral,  and  the  bank,  In 
an  action  against  the  indorsers,  introduces  Its 
bookkeeper  for  the  parpose  ot  showing  that  the 
note  was  not  Indorsed  by  the  maker  until  after 
its  delivery  to  the  bank,  and  nntll  after  its  in- 
dorsement by  defendants,  and  that  the  bank,  tbere- 
fom,  was  entitled  to  recover  of  defendants  as 
makers,  defendants  are  entitled,  notwithstand- 
ing the  death  of  the  maker  and  the  cashier,  to 
testify  in  rebuttal  that  the  note  was  not  so  in- 
dorsed. 

•i.  The  doctrine  that  when  a  per»»n  not  a 
pnrty  to  a  note  puts  his  name  upon  it  before  de- 
livery he  thereby  mokes  himself  an  oiifrinal  prom- 
isor does  not  apply  to  a  note  payable  to  the 
maker,  and  indorsed  before  indorsement  or  ne- 
gotiation by  the  maker. 

Appeal  from  St.  Louis  circuit  court; 
Da.vikl  Dillon,  Jodfce. 

Actiun  by  the  First  National  Bank  ot 
St.  Charles  agalust  Fannie  F.  Payne  and 
RocbCHter  Ford.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

T.  F.  UcDearmon,  tor  appellant.  SUas 
B.  Jones,  for  respondents. 

Brace,  J.  Tbis  action  la  baaed  upon 
the  indorsements  of  defendants  upon  the 
folluwlnf;  promissory  note  tiled  wltb  the 
petition:  "$6,000.  !St.  Louis,  Mu.. March 
38,  188d.  Sixty  days  after  date  I  prom- 
ise to  pay  to  Robert  H.  Payne  or  or- 
der six  tbonsand  dollars,  valne  received, 
with  Interest  at  the  rate  of  ——  per  cen- 
tum per  annum.  Negotiable  and  payable 
without  defalcation  urdiscunnt.  Bobbkt 
H.  Patsk," — upon  which  were  the  follow- 
ing Indorsements:  "May  30, 1889.  Protest 
Is  hereby  waived  by  the  undersigned  in- 
dorsers. BoBRBT  H.  Payne.  Fannie  F. 
Patnb.  RocaiesTBB  Ford.  "  The  petition 
was  in  two-counts  The  first  charged  the 
defendnntR  as  makers,  the  second  as  In- 
durserH,  waiving  protest.  Issue  was 
joined  by  answer,  and  the  case  tried 
before  tbe  court  without  a  ]ary.  The  sig- 
natures of  the  parties  on  the  note  were  ad- 
mitted. The  evidence  tended  to  prove 
that  tbe  waiver  of  protest  of  May  30, 1889, 
ladorsert  on  tbe  back  ot  tbe  note,  was 
written  on  that  day  by  Robert  H.  Payne, 
and  nu  autbority  from  defendants  to  him 
so  to  do  being  shown,  the  only  possible 
ground  ot  recovery  in  the  case  was  to 
charge  the  defendants  as  makers.  Tbe 
court,  nt  the  request  of  tbe  plalotltt,  de- 
clared tbe  law  ot  the  case,  by  way  ot  In- 
struction, to  be  that,  "U  the  evidence 
shows  that  the  defendants  Indorsed  their 
names  on  the  back  of  the  note  In  suit  while 
in  the  hands  of  the  payee,  and  that  the 
payee  negotiated  and  delivered  the  same 
tu  tbe  plalotia   without  iadoralng    his 


name  on  tbe  back  thereof,  tbe  plaintiff  ia 
entitled  to  recover  of  the  defendants  as 
makers,"  found  the  Issue  for  the  defend- 
ants, and  from  the  Judgmeat  In  their  favor 
the  plaintiff  appeals. 

On  the  trial  the  plaintiff  Introduced  the 
oral  evidence  of  Its  clerk  or  bookkeeper, 
lending  to  prove  that  the  note  lu  ques- 
tion, wltb  other  securities,  was  on  the  day 
ot  its  date  delivered  to  plalntlR's  cashier 
by  Robert  H.  Payne,  the  maker,  as  collat- 
eral security  tor  two  other  notes  ot  tbft 
same  date,  executed  by  him,  aggregating^ 
the  same  amount,  payable  to  his  own  or- 
der  60  days  afterdate, and  by  bim  Indorsed 
In  blank,  delivered  to  and  discounted  by 
tbe  hank  for  hlra  on  that  day;  and  that 
at  that  time  the  name  of  Robert  H.  Payne 
was  not  indorsed  on  the  note  In  suit,  but 
was  afterwards  written  on  the  back  there- 
of on  the  SOth  of  May,  1M89.  To  meet  thiR 
testimony,  the  defendants  were  Introduced 
as  witnesses  in  their  own  behalf,  and  were 
permitted  to  testify,  over  tbe  ub]e,:tlon  of 
tbe  plaintiff,  and  after  it  had  first  been 
shown  that  the  cashier  and  Robert  H. 
Payne  were  dead  at  the  time  of  the  trial ; 
the  said  Fannie  F.  Payne, that  at  the  time- 
she  Indorsed  said  note  tbenameof  the  said 
Robert  H.  Payne  was  already  indorsed 
thereon,  and  tbe  said  Ford,  that  at  tbe- 
tlme  he  Indorsed  said  note  the  names  ot 
the  said  Robert  H.  and  tbe  said  Fannie  F. 
were  already  Indorsed  thereon.  The  ad- 
mirfsion  of  this  evidence  the  plaintiff  com- 
plains ot  as  error,  tor  which  the  judgment 
should  be  reversed;  and  for  support  of 
its  contention  relies  upon  a  line  ot  deci- 
sions of  this  court,  maintaining  the  doc- 
trine that  the  death  of  the  contracting 
agent  at  a  surviving  party  to  a  contract 
excludes  tbeevldencoot  the  othercnntract- 
ing  party.  Stanton  v.  Ryan,  41  Mo.  610; 
Butts  V.  Phelps.  79  Mo.  802;  Williams  v. 
Edwards,  94  Mo.  447,  7  S.  W.  Rep.  4:!9;  to- 
which  may  be  added  Leach  v.  McFadden, 
19S.  W.  Rep  947,  (decided  at  this  term.) 
We  do  not  understand  the  rule  In  these 
cases,  bowever,  to  extend  furtber  than  to- 
transactions  had  by  a  party  to  the  action 
with  the  deceased  agent  of  tbe  other  par- 
ty acting  in  behalf  of  bis  antagonist.  The- 
delendantfl  in  this  case  did  not  undertake, 
nor  were  they  permitted,  to  testify  in  re- 
gard to  any  contract  or  transaction  they 
had  either  wltb  Robert  H.  Payne,  the- 
maker  of  the  note,  or  with  tbe  cashier  of 
tbe  bank,  or  any  other  of  its  ofltcers, 
dead  or  alive.  They  were  permitted  to- 
testify  merely  to  a  physical  fact,  the  exist- 
ence of  which  was  independent  ot  any  and 
all  contracts  between  the  parties, — a  fact 
not  peculiarly  within  the  knowledge  ot' 
tbe  defendants  and  any  agent  ot  the  bank, 
arising  from  a  transaction  betweeu  them 
and  such  agent,  but  of  which  they  ob- 
tained cognizance  by  their  sense  of  siKht, 
and  which  was  open  to  the  cognizance  of 
any  other  witness  to  whom  an  opportu- 
nity was  afforded,  at  the  time,  of  inspect- 
ing the  note  In  suit,  and  concerning  which 
one  of  tbe  plaintiff's  officers,  who  had  such 
opportunity,  testified,  and  but  for  whose 
evidence  as  tosuuh  fact  the  plaintiff  woulit 
have  made  out  no  case  against  the  defend - 
aats.  How  can  the  plaintiff  then  claim 
that  the  defendants  should  be  excluded 
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from  testifying  in  rebuttal  ot  a  ease  made 
out  alone  by  tbe  evidence  of  ita  llring 
agent,  on  tbe  grnand  that  It  bad  auotber 
agent  dead,  by  wbum  It  could  bave  made 
out  tbe  same  cane  and  nothing  more? 
CpoD  tbe  face  of  the  IndurRements  upon 
tbiti  note  the  defendants  were  iudorsera, 
and  chargeable  only  aa  auch.  Aa  we  bave 
tiecn,  the  plaintiff  failed  to  make  out  a  case 
againat  themaaindorsers.  It  then  aouKbt 
to  charge  them  aa  makers.  In  order  to  do 
so  it  bad  tn  resort  to  the  extrinsic  parol 
evidence  ot  ita  clerk,  whoae  evidence  alone 
made  tor  It  all  tbecaselt  bad.  To  exclude 
the  evidence  of  tbe  deteadanta  In  rebuttal 
ot  tbe  evidence  of  thla  living  and  testify- 
ing agent  of  tbe  plaintift  aa  to  a  fact  com. 
Ing  to  their  knowledgeln  exactly  the  aame 
way  as  It  did  to  him,— by  their  sense  of 
sight,— is  not  within  the  letter  or  spirit  of 
tbe  statute,  nor  within  any  ot  the  rulings 
of  this  court  on  tbe  subject.  While  we 
think  tbe  court  committed  no  error  In  ad- 
mitting this  evidence,  yet,  conceding  that 
It  did,  and  that  the  court  onght  to  have 
decided  tbe  issue  upon  the  uncontradicted 
«yidenve  ot  tbe  plaintiff  tending  to  prove 
that  it  was  Indorsed  by  Robert  H.  Payne 
after  It  was  indorsed  by  the  defeudants, 
and  after  it  was  delivered  to  the  bank,  it 
doea  not  follow  that  this  judgment  ought 
to  be  reversed. 

2.  He  was  both  the  drawer  and  payee  of 
the  note.  Now,  while  in  a  long  line  of  de- 
-ciulona  In  thla  xtate,  following  Powell  v. 
Thomaa,  7  Mo.  440,ithaahe(>n  couaiatently 
and  peraiatently  held  that  where  a  peraon 
Indoraea  a  negotiable  promiaaory  noteln 
blank,  nut  being  a  payee  or  ludoraee  there- 
of, be  is  to  be  trea  ted  prima  facie  as  tbe 
maker  of  the  note,  (I.ewla  v.  Harvey,  18 
Mo.  74;  Schneider  y.  Schlffmau,20Mo.  571; 
Baker  v.  Block,  30  Mo.  2^;  Association  v. 
Wolff,  45  Mo.  105:  Knntcv.  Temple,  48 Mo. 
71;  Seymour  v.  Farrell,  51  Mo.  05:  Mam- 
mon ▼.  Hartman,  51  Mo.  168;  Stagg  y. 
Linnenfelaer,  59  Mo.  836;  Cahn  v.  Dutton, 
«0  Mo.  297:  Chatte  v.  Railroad  Co.,  64  Mo. 
196:  Semple  y.  Turner,  65  Mo.  696;  Bank 
V.  Hammersiough,  72  Mo.  274,)  yet  it  will 
be  found  ou  examination  that  in  every  one 
ot  these  caseo  the  payee  of  the  note  in- 
dorsed was  a  third  iierson.  We  have  not 
fonnd  a  case  in  onr  reports  where  It  has 
«yer  been  applied  to  an  Indorsement  of  a 
note  made  payable  to  the  order  of  the 
drawer.  Such  a  note  waa  an  incomplete 
and  yoid  contract  at  common  law,  but  by 
tbecnstom  of  merchants,  after  It  had  been 
negotiated,  that  la,  after  the  drawer,  as 
payee,  had  indorsed  his  name  upon  the 
note,  and  delivered  it  to  a  third  peraon.  It 
was  treated  aa  a  valid  negotiable  promis. 
Bory  note,  payable  to  bearer,  and  bas  been 
so  held  In  England  since  the  statute  ofS 
and  4  Anne,  c.  9,  (temp.' 1704.)  Our  stat- 
ute (Rev.  St.  1889,  §  735)  la  declaratory  of 
the  law  merchant  upon  the  subject.  Tbe 
character  of  such  an  inatrnment  before  it 
is  indorsed  by  the  maker  Is  clearly  stated 
by  Parkr,  B.,  in  Hooper  y.  Williams,  2 
Escb.  18,  20,  (1848,)  in  tbe  following  lan- 
guage: "No  right  to  sue  could  exist  In 
any  one  In  the  case  of  a  note  payable  to 
the  maker's  order,  until  tbe  order  waa 
made  in  tbe  abape  ot  an  indorsement. 
Until  that  Indorsement  waa  made,  it  was 


an  Imperfect  Instroment,  and  In  tmtb  not 
a  promissory  note  at  all,  and  consequent- 
ly not  transferable  under  the  statute. 
What,  then.  Is  tbeeflectof  tbe  Indorsement 
to  another  person?  We  think  It  waa  to 
perfect  the  incomplete  inatrnment,  ao  that 
the  original  writing  and  inilurriement, 
taken  topiether,  became  a  binding  con- 
tract, though  an  informal  one,  between 
tbe  maker  and  indoraee,  and  then,  and  not 
until  then,  it  became  an  aaaignnble  note." 
See,  alao.  Smalley  v.  Wight,  14  Me.  442;  1 
Dnnlel,  Neg.  Inst.  S  130;  Tied. Cum.  Paper, 
§  20;  Little  y.  Rogers,  1  Mete.  (Mans.)  108. 
Tbe  language  of  the  learned  judge  in  Smnl- 
ley  y.  Wight,  supra.  Is  that  the  note  "is 
no  better  than  blank  paper  ao  loug  as  It 
remains  in  the  hands  of  the  maker.  Al- 
though It  has  the  form  It  baa  not  the  legal 
vitality  ot  a  contract.  It  becomes  a  con- 
tract only  by  being  negotiated.  •  •  • 
We  cannot  doubt,  for  tbe  reasons  already 
stated,  that  aucb  paper  is  invalid  aa  a 
contract  until  It  Ih  Indorsed.  It  Is  tbe 
indorsement  alone  which  gives  It  efflc-acy." 
Now,  when  one  Indorses  such  an  incom- 
plete instrument  before  it  is  made  perfect 
by  tbe  Indorsement  ot  the  maker  aa  payee, 
and  delivers  It  to  such  maker,  what  Is  his 
contract?  What  can  his  contract  be,  oth- 
er than  to  authorize  the  maker  to  make  It 
a  complete  and  binding  contract  on  him 
as  an  indorscr  by  writing  over  hia  name 
the  maker  and  payee's  name,  on  the  back 
of  the  note,  as  first  indorser?  This  would 
aeem  to  follow  with  as  much  or  more  force 
than  the  assumption  that  one  who  In- 
dorses a  completed  note,  having  one  per- 
son for  its  matter  and  another  perHou  for 
its  payee,  but  to  which  he  Is  a  stranger, 
before  It  la  indorsed  by  tbe  payee,  intend- 
ed to  contract  aa  a  maker.  In  Mie  one 
case,  by  Indoraine  the  note,inItRelf  a  com- 
plete contract,  on  which  be  is  neither  payee 
nor  indorsee,  he  rauat  be  presumed  to  have 
Intended  to  charge  himself  In  some  rela- 
tion:  and,  as  he  could  not  on  thij  com- 
pleted contract  charge  himself  aa  indorser, 
he  must  be  preaumed  to  have  intended  to 
charge  himaelf  as  maker.  In  the  other, 
by  indoraing  a  note  which  in  itaelt  Is  not 
a  complete  contract  he  mnat  be  preaumed 
to  have  Intended  to  charge  hlmaelf  only  In 
the  manner  in  which  hia  name  will  appear 
on  the  note  when  the  contract  la  perfected 
by  the  indorsement  of  the  maker'a  name 
aa  payee,  when  he  will  appear  on  the  paper 
aa  Indoraee:  and  bis  contract  with  a  sub- 
sequent holder  is  that  ot  an  indorser,  for  aa 
such  only  he  appears  on  the  note  after  It 
has  acquired  validity  aa  a  contract. 
Blatcbtord  v.  Millikpn,  35  111.434;  Kayaer 
y.  HaU,  85III.  511. 

Tbe  doctrine  that  when  a  peraon,  not  a 
party  to  a  note,  puts  his  name  upon  It  be- 
fore it  Is  delivered  aa  a  valid  contract,  he 
thereby  makea  hlmaelf  aa  original  prom- 
isor, BO  long  maintained  in  this  state,  was 
taken  from  Masaachuaetta, — tbe  caae  of 
Powell  v.  Thomas,  aupra,  being  bottomed 
on  Morlea  v.  Bird,  11  Masa.  440;  and  while 
the  doctrine  waa  maintained  therein  a  lung 
line  of  decisions  with  the  same  persistency 
aa  here  until  set  aaide  by  legislative  enact- 
ment In  1874,  (Pub.  St.  Mass.  c.  77,  $  15,) 
yet  In  1859,  long  before  auch  legislative  In- 
terference, tbe  Bupreme  court  ot  that  state 
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I  to  extend  the  principle  to  the  case 
of  a  note  payable  by  tbe  drawer  to  hlm- 
aeit  and  Indorsed  by  aHtrangcr  to  the  note 
before  ne^^otlation  by  the  drawer;  that 
court  Baying,  In  Clapp  v.  Rice,  18  Gray,  403, 
that  "the  correctness  of  theue  deoiHions, 
however  much  they  may  be  obnozioaR  to 
criticism  upon  principle,  It  is  too  late  to 
question.  They  have  formed  an  estab- 
lirihed  rnle  for  the  constracllon  of  that 
class  of  contracts  in  MassachuBntts  which 
cannot  now  be  disturbed  without  mani- 
fest injastlce.  But  tbe  doctrine  is  some 
what  anomalous,  and  is  not  to  be  ex- 
tended beyond  the  line  of  adjudicated 
caftea."  Tbis  Is  precisely  the  situation 
witb  ns;  and,  as  we  bave  neen,  the  case  In 
band  does  not  come  within  the  line  of  the 
decisions  in  this  state  sustaining  this  doc- 
trine, and.  If  our  reasoning  be  correct,  la 
not  witbin  the  principle  upon  which  they 
are  based,  and  ought  not  to  be  ruled  by 
them.  We  also  are  unwilling  to  extend 
tbe  doctrine  beyond  the  line  of  the  adjudi- 
cated cases.  It  follows  that  on  the  un- 
contradicted evidence  of  the  plaintiff  the 
finding  and  Judgment  ought  to  have  been 
for  tbe  defendants.  The  judgment  of  tbe 
circuit  court  is  tberefore  aiflrmed.  All 
concur. 


Db  i^b  Fubntbs  et  al.  r.  Macoo.vbll. 

f Supreme  Court  of  Texan.    June  8,  1893.) 
Clbbk  of  Couar— Powbbs— Adtbbsb  PossssaiON. 

1.  The  act  of  June  8,  liSTS,  providing  that 
■olerks  of  the  district  coart  shall  bave  power  to 
probate  wills  where  there  is  no  contest,"  is 
valid  under  Const.  1869,  art.  Si,  J  9,  providing 
that  such  clerks  "shall  exercise  such  powers  and 
perform  sacb  duties  appertaining  to  the  estates 
of  deceased  persons  as  may  be  presorlbed  b> 
biw,"Uionsb  Const.  1869.  an.  6,  {  7,  provides 
that  "the  district  courts  shall  also  have  original 
JnriadicUon  for  the  probate  of  wills  •  *  4 
•nd  for  the  transaction  otall  business  appertaining 
to  tbe  estates  of  deceased  persons. " 

9.  OraziDR  live  stock  on  land,  without  the 
fliection  of  anlistantlal  inclosures  or  other  peiv 
naoeot  improvements  thereon,  does  not  consti- 
tnte  adverse  possession. 

Appeal  from  district  La  Salle  county; 
D.  P.  Mabb,  Judge. 

Trespass  to  try  title  by  JuUiana  de  las 
Fuentee  and  others  against  C.  M.  Mac- 
dooell.  Judgment  for  two  of  plaintiffs 
and  against  the  others,  and  tbe  latter  ap- 
peal.    Reversed. 

W.  8bo  waiter,  for  appellants.  McLane 
Jt  Atlee,  for  appellee. 

OaiNES,  J.  Tbis  was  an  action  ox  tres- 
pass to  try  title,  brought  by  appellants 
and  two  other  plaintiffs  to  recover  of  ap- 
pellee a  tract  of  four  leagues  of  land  grant- 
ed by  the  state  by  letters  patent  to  Valen- 
tine de  las  Faentes,  "bla  beini  or  assigns. " 
Upon  a  trial  before  tlie  court  a  judgment 
was  rendered  In  favor  of  each  of  two  of  the 
plaintiffs  for  an  undivided  interest  in  the 
land,  and  against  the  other  plaintiffs  in- 
favor  uf  tbe  defendant.  The  plaintiffs 
who  lost  the  suit  have  appealed. 

The  trial  judge  did  not  prepare  formal 
conciusionB  of  law  and  fact,  but  at  the  re- 
quest of  tbe  parties  filed  a  brief  statement, 
showing  that  he  gave  judgment  in  favor 
of  defendant  against  tbe  appellants  upon 


his  plea  of  tbe  statute  of  limitations  of 
five  years.  The  plalntltfslntrodaced  testi- 
mony which  showed  that  they  were  the 
heirs  of  the  original  grantee.  The  defend- 
ant Introduced  deeds  to  one  Charles  Calla- 
gban  to  tbe  land  In  controversy,  (under 
wbicb  he  claimed  title  by  virtue  of  tbe 
statnteofllmitationsof  five  years,)  and  al- 
so the  will  nf  Charles  Callaghan,  showing 
a  devise  of  the  grant  to  him.  The  will 
was  admitted  to  probate  in  January, 
1875,  by  the  clerk  of  tbe  district  court  of 
Webb  county.  To  the  introduction  of  the 
will  in  evidence  tbe  plaintiffs  objected, 
npon  tbo  ground  that  tbe  clerk  of  the  dlH- 
trict  court  had  no  power  to  take  probate 
of  a  will.  The  court  having  overruled  the 
objection,  its  rnllni;  is  asHigned  as  error. 
Theactof  June  2, 1873, amendatory  of  that 
of  August  15,  li{70,'*  prescribing  the  mode  of 
proceeding  in  district  courts  in  matters 
of  probate,"  provided  that  the  clerks  of 
such  courts  should  bave  power  (among 
other  things)  "  to  probate  wills  •  •  • 
when  there  is  no  contest. "  Acts  1873,  p.  176, 
2  Pasch.  Dig.  art.  5462«,  p.  11S7.  The 
judgment  admitting  tbe  will  to  probate 
recites  that  there  was  no  contest.  But 
It  is  insisted  that  the  legislature  had  no 
power,  under  the  existing  constitution, 
toconferthis  jurisdiction  upon  the  clerk  of 
the  court.  Section  9,  art.  5,  of  the  consti- 
tution of  18ftB,  provides  that  "the  said 
clerks  shall  exercise  such  powers  and  per- 
form such  duties  appertaining  to  the  es- 
tates of  deceased  persons,  lunatios,  Idiots, 
luinors,  and  persons  of  unsound  mind,  in 
vacation,  as  may  be  prescribed  by  law: 
provided,  that  all  contested  Issues  of  law 
and  fact  shall  be  determined  by  tbe  dis- 
trict court."  If  this  provision  stood 
alone,  the  language  Is  clearly  broad 
enough  to  permit  the  legislature  tn  con- 
fer the  jurisdiction  in  question.  The  pro- 
bate of  wills  is  a  matter  "appertaining  to 
the  estates  of  dec-.eased  persons."  But  It 
is  urged  that  the  language  used  in  section 
7  of  the  same  article  shows  that  these 
words  were  not  Intended  to  be  used  in  so 
comprehensive  a  sense.  Section  7  con- 
tains this  provision :  "Tbe  district  courts 
shall  also  bave  original  jurisdiction  for 
the  probate  of  wills;  for  the  appointing 
of  guardians;  for  tbe  granting  of  letters 
testamentary  and  of  administration;  for 
settling  the  accounts  of  executors,  admin- 
istrators, and  guardians;  and  for  the 
transaction  of  all  businens  appertaining 
to  the  estates  ol  deceased  persons,  minors. 
Idiots,  or  lunatics,  and  persons  of  unsound 
mind;  and  for  the  settlement,  partition, 
and  distribution  of  such  estates,  under 
such  rules  and  regulations  as  may  be  pre- 
scribed by  law. "  We  understand  the  con- 
tention to  be  that  tbe  mention  both  of 
"the  probate  of  wills"  and  of  "business 
appertaining  to  the  estates  of  deceawed 
persons"  shows  that  the  framers  of  tne 
constitution  did  not,  understand  that  the 
former  was  included  In  the  latter;  and 
that  the  same  words,  when  found  in  sec- 
tion 9,  must  be  construed  in  the  same  re- 
stricted sense.  The  argument  is  certainly 
plausible.  But  constitutions,  like  other 
written  Instruments,  are  not  always  free 
from  tautology.  A  striking  example  Is 
found  In  both  of  tbe  sections  we  bavecited 
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In  tb«  ase  of  tbe  wurds,  "tdiota,  lanatics. 
and  peraona  of  onitoand  Diind. "  Tbe  firat 
two  might  well  haye  been  omitted,  since 
lunatlCH  and  idiots  are  certainly  "persona 
u(  nnsoond  mind."  ThiH  serves  to  sbow 
that  the  framers  of  the  constitotion,  la 
drawing  section  7,  were  striving  rather  to 
define  the  powers  of  tbe  court  witii  great 
particularity  than  to  attain  either  ele- 
gance or  loeical  accuracy  of  diction.  At 
all  events,  tbe  prol)ate  uf  wills  is  a  basl- 
ness  appertaining  to  the  estates  of  deceased 
persons,  and  we  think  that  the  latter 
words,  as  employed  in  se<?tlun  9,  were  in- 
tended to  be  constmed  according  to  their 
usual  meaning.  It  the  matter  of  phrase- 
ology waa  tbougbt  of  at  all  when  tbe  sec- 
tion was  written,  tbe  more  general  terms 
were  alone  adopted  solely  fur  tbe  sake  of 
brevity.  We  have  no  serlooa  doubt 
abont  the  eurrectness  of  tblsconstructloa. 
But,  if  our  donbta  were  of  a  more  serious 
character,  we  should  hesitate  lung  before 
yielding  tu  a  construction  which  would 
nallify  so  many  judgments  upon  which 
important  property  rights  depend.  We 
conclude  that  the  court  did  not  err  in  ad- 
mitting tbe  win. 

Appellants  also  complain  that  tbe  court 
erred  in  auataining  the  defendant'a  plea  of 
the  statute  of  limitations  of  Ave  years.  It 
is  claimed  that  tbe  evidence  was  insntll- 
cient  to  support  the  plea  in  each  of  tbe 
partirulara  nei'esaary  to  he  abown  in  or- 
der to  complete  tbe  bar  of  the  sta  tute.  In 
the  view  we  take  of  tbe  case,  we  need  only 
consider  the  sufficiency  of  tbe  evidence  ad- 
duced in  order  to  show  ad  verse  possession. 
Three  witnesses  testified  in  behalf  of  de- 
fendant with  reference  to  his  possession 
of  tbe  land,  and  be  testified  tor  himself. 
Tbeir  testimony  ia  Insubstantial  accord, 
and  shows  tbe  following  facts:  Tbe 
boundaries  of  the  land  were  at  one  time 
marked  out,  l>nt  it  was  never  inclosed. 
It  is  fit  only  for  graiing  purposes.  There 
have  never  been  any  houses  upon  it.  No 
part  of  it  has  ever  bad  any  Inciosures  up- 
on it,  except  small  pens,  made  of  posts 
and  brush,  fur  the  purpose  of  penning 
sheep.  These  were  renewed  every  year. 
Tbe  defendant  and  Callagban's  beirs  were 
the  owners  of  65,000  orSO.OOO  sheep.  Their 
principal  ranch  was  on  another  tract  of 
land,  23  miles  distant  from  the  land  in  con- 
troversy. Tbeland  was  used  for  "gracing 
and  lambing  purposes."  iiow  many 
sbeep  were  kept  upon  it  dues  not  ap|>ear. 
One  witness  states  that  in  1871  there  were 
13,000  sbeep  upon  tbe  land.  How  many 
were  there  during  other  years  is  not 
shown.  Another  witness  says:  "When 
we  took  the  sbeep  off,  we  always  left  goats 
on  it.  Tbe  sbeep  and  goa  ts  were  in  c  b  a  rge 
of  sbepberds."  Cattle  belonging  tu  oth- 
ers were  permitted  to  grace  upon  tbe 
land.  Tbe  possession,  such  as  it  was, 
was  taken  by  Callaghan  in  1871,  and  seems 
to  have  been  kept  up  until  the  bringing  of 
the  snit.  There  have  been  several  cases 
decided  in  tlils  court  in  which  the  etfurt 
has  been  made  tu  show  an  adverse  posses- 
sion uf  land  by  merely  grazing  cattle  and 
burses  upon  it,  but  it  has  uniformly  been 
held  that  tbe  puHsessiun  was  nut  sufficient 
tu  meet  tbe  requirements  of  tbe  statute. 
MasoD  V.  8tapper,  (Tex.  Sup.)  8  S.  W. 


Bop.  .598;  Bellman  v.  Hardin.  6S  Tez.8S;. 
Andrews  v.  Marshall,  26  Tex.  212;  Murpby 
r.  Welder,  68  Tex.  241.  It  must  be  conced- 
ed tbatin  noneuf  these  cases  were  facts  a* 
strong  In  favor  of  the  claim  of  adver8<»- 
pussessiun  as  in  tbe  case  before  us;  yet  we- 
thlnk  them  to  be  sufficient  to  indicate  tbe- 
rule  in  this  court  to  be  that  the  mere  oc- 
cupancy of  \and  by  gracing  live  stock  up- 
un  it,  without  substantial  inciosures  or 
other  permanent  improvements,  is  not 
sufficient  to  support  a  plea  of  limitation 
under  onr  statutes.  Dninclosed  land.  Id- 
this  state,  has  ever  been  treated  as  com- 
muns  for  grazing  purposes;  and  bence  the- 
mere  holding  of  live  stock  upon  it  has  not 
been  deemed  sucb  exclusive  occupancy  a» 
to  constitute  adverse  possession.  There- 
must  be  "an  actual  uccupation  of  8nct> 
nature  and  notoriety  as  the  owner  may 
ite  presumed  to  know  that  there  is  a  pos- 
session of  the  land,"  (Whitehead  v.  Foley, 
2S  Tex.  291 ;)  "otberwise,  n  man  may  be- 
disselsed  without  his  knowledge,  and  the- 
statute  of  limitations  run  against  biro., 
while  be  has  no  ground  to  believe  that 
bis  seizure  has  been  interrupted,"  (Propri- 
etors v.  Springer,  4  Mass.  416.)  We  think 
tbe  testirouny  insufficient  to  show  adverse 
possession,  and  therefore  tlie  judgment 
must  be  i-eversed. 

We  deem  it  unnecessary  to  determine- 
other  questions  presented  by  the  second- 
assignment  of  error.  The  judgment  Is  re- 
versed, and  tbe  cause  remanded. 


Krndricr  et  al.  v.  Whebmcr  et  al. 

(Supreme  Court  qf  Texat.    Jnne  14,  1893.) 

Saui  op  WiutD's  L1.XD — Ssmaa  Aside — Nbobs- 
siTT  TO  RsraxD  Purcbask  Uonet. 
Tbe  facts  that  there  was  no  necessity  for 
a  sale  of  a  ward's  land  for  bis  support  becanse 
his  guardian,  who  was  bis  father,  was  liable- 
tberefor;  and  that  notice  of  the  sale  was  not 
(riven  for  the  requisile  lenfrtti  of  time,  do  not 
render  the  sale  void,  but  voidable,  and,  the  pur- 
chaser being  innoceut,  tbe  probate  court  need  not 
set  it  aside  unless  the  ward  refunds  the  pur- 
chase moiiey,  the  ward's  remedy  tieinK,  where 
the  guardian  has  converted  tbe  proceeds,  by  an 
action  on  his  bond. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court.  Collin  conn- 
ty :  U.  O.  Hrao,  Judge. 

Bill  by  Jessie  Kendrick  and  another 
against  Walter  Wheeler  and  another  to 
review  and  set  aside  a  certain  order  of  the 
probate  court  of  Collin  county.  From  n 
judgment  fur  defendants, plaintiffs  appeal. 
Affirmed. 

Craig  A  WoUb,  for  appellants.  R.  T. 
tibetton,  Maae  &  Jdaagam,  and  M.  U.  Cran- 
nett,  fur  appellees. 

FiBHBR,  J.  May  20,  lfs89,  appellants  in- 
stituted this  suit  in  tbe  county  court  by 
bill  of  review  against  appellees,  seeking  to 
set  aside  and  ivview  certain  orders  of  th» 
probate  court,  made  at  Its  May  term. 
1881.  The  petition,  in  substance,  alleees 
that  appellants,  Jessie  Kendrick  and  Effie 
Burnett,  are  the  children  of  appellee  Wal- 
ter Wheeler  and  his  deceased  wife,  A.  O. 
Wheeler;  that  at  the  death  uf  their  moth- 
er there  were  two  certain  tracts  of  land 
that  belonged  to  tbe  cunimuuity  estate  <-f 
their  mother  and  father;    that    appellee- 
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Wheeler  was  on  the  17tb  day  of  Jaanary, 
1881,  by  the  cuunty  court  of  ColUn  county, 
appointed  guardian  of  thnir  estatoH ;  that 
he  qaalified  as  Hucta  February  3,  1881; 
that  on  April  27,  18S1,  be  filled  an  ezbJbIt, 
Abuwlng  tbe  condition  of  the  estate,  and 
aak<>d  for  an  order  to  sell  tbe  real  and 
fiersonal  property  ttelooginK  to  tbeir  es- 
tates; that  on  the  16tb  day  of  May,  1S81, 
tbe  court  entered  an  order  Ki'untlng  tbe 
application  to  sell:  that  on  the  Kith  day 
of  May,  1881,  appellee  Wheeler  filed  his  re- 
port of  the  sale  of  the  tract  of  16U  acres  In 
the  B.  F.  Mathews  survey  tu  appellee  J. 
H.  Bowman  for  f1,SK)5  cash,  which  sale 
was  approved  by  the  court  on  May  23, 
1881,  ordering  Wheeler  to  niake  and  eze- 
«Dte  deed  thereto,  which  he  did  on  the 
•ame  day;  that  said  Wheeler,  gnardlan, 
bas  never  made  any  final  report,  and  that 
«aid  gaardianshlp  Is  still  unsettled.  They 
farther  say  that  this  order  of  sale  and  sale 
are  void,  and  ask  that  thesame  beset  aside 
fortbereasoiis:  (1)  Thattheorder  of  sale 
was  made  without  any  valid  notice  having 
been  issaed;  (2)  because  tbe  notice  was 
nut  served  In  the  manner,  or  for  tbe 
lenartfa  of  time,  prescribed  bylaw;  (3)  be- 
cause the  order  of  sale  contained  no  de- 
scription of  the  property  directed  tu  be 
sold:  (4)  because  the  order  did  not  state 
the  necessity  or  purpose  of  such  sale; 
<5)  becaase  the  application  to  sell  showed 
no  valid  reason  or  necessity  for  sncb 
sale:  (6)  because  said  order  was  wholly 
onaothorised  by  law.  It  is  also  alleged 
that  there  was  no  legal  cause  existing  for 
said  sale,  and  that  the  at>sence  of  such 
necessity  was  apparent  of  record,  and 
that  appellee  Bowman  bad  actual  and 
constructive  notice  thereof;  that  said  or- 
der of  sale  was  procured  by  collusion  be- 
tween Wheeler  and  Bowuian,  and  not  for. 
the  benefit  of  plaintiffs;  that  plaintiffs 
were  minors,  and  have  never  received  any 
of  the  proceeds  of  said  sale,  or  any  benefit 
therefrom.  The  petition  sought  to  have 
«et  aside  tbe  orders  of  sale  relating  to 
two  tracts, — one  of  160  acres,  in  the  B. 
F.  Mathews  survey,  and  one  of  about  17 
acres.  In  tbe  Andrew  Fiaso  survey.  Ap- 
pellee Wheeler  answered  by  general  de- 
tnnrrer,  and  general  denial.  Appellee 
Bowman,  for  answer,  filed  a  disclaimer  as 
to  the  smaller  of  tbe  two  tracts  of  land, 
and  pleaded  that  appellant  Effle  Burnett 
was  barred  by  the  statute  of  two  years 
Kiven  in  which  to  prosecute  this  suit; 
that  he  paid  full  price  for  the  tract  of  land 
purchased  by  bim  under  said  order  nf  sale: 
aud  that  he  paid  to  said  Wheeler  the  por- 
ehase  money  for  said  land,  who  was  tbe 
legal  guardian  of  the  plalutiflH,  and  that 
tbe  sureties  on  Wheeler's  bond  were  sol- 
vent; that  said  order  of  sale  was  legal 
and  valid,  and  that  be  purchased  in  good 
faith,  relying  on  the  order  of  sale;  that  he 
tiad  no  notice  of  any  Irregularities  In  the 
proceedings,  nor  that  no  necessity  existed 
tor  such  sale;  that  the  money  resulting 
from  tbe  sale  had  been  expended  for  the 
beDetif  of  plaintiffs;  that  at  the  time  nf 
parrhase  he  was  the  legal  owner  of  the  in- 
terest of  his  codefendant,  Wheeler,  in  the 
lands:  that  he  filed  his  deed  executed  nn- 
4ler  the  order  of  sale  for  record  May  23, 
1881.    He  also  pleaded  Improvements  In 


good  faith,  and  the  Ave  and  ten  years* 
statutes  of  llmitatlun.  Judgment  was 
rendered  in  the  court  below  in  favor  of 
appellees. 

The  conrt  below  found  the  facts  as  fol- 
lows: (1 1  That  appellee  Wheeler  was  oa 
the  17th  day  of  January,  1881,  legally  ap- 
pointed guardian  of  the  persons  and  es- 
tates of  his  minor  children,  Effie  aud  Jessie 
Wheeler,  and  gave  bond  in  the  sum  of  $3,- 
6U0,  with  sureties,  who  are  living  and  sol- 
vent. (2)  That  March  6, 1881,  tbe  guard- 
ian filed  his  inventory  and  appraisement 
of  the  property  of  his  wards  to  be  tbe  two 
tracts  of  land  described,  and  other  prop- 
erty. (8)  April  27, 1881.  the  guardian  filed 
in  the  county  court  application  for  order 
to  sell  the  two  tracts  with  other  property. 
The  application  described  the  two  tracts, 
and  set  forth  the  condition  of  the  estate, 
and  stated  the  grounds  for  the  sale  to  be 
"  that  tbe  Increase  of  the  estate  of  the 
minors  end  the  personal  property  thereof 
and  the  proceeds  of  previous  sales  are  In- 
sufficient lor  tbe  education,  maintenance, 
and  welfare  of  said  minors."  (4)  The  no- 
tice of  sale  was  Issued  and  served  on  the 
same  day  the  application  was  filed.  That 
the  notice  mentioned  the  160-acre  tract, 
but  not  the  17-acre  tract.  The  notice  was 
legal  in  form*  and  cited  all  persons  Inter- 
ested to  appear  at  the  next  term  of  court, 
which  was  on  the  16th  day  of  May.  The 
time  the  notice  was  first  posted,  on  April 
27th  to  May  16th,  would  not  give  20  iull 
days,  as  required  by  law.  (5)  May  16, 
l88l,  the  conrt  granted  the  application, 
and  ordered  the  sale  to  be  made  at  private 
sale.  The  order  did  not  describe  tbe  land, 
but  r^erred  to  the  application  tor  descrip- 
tion. The  same  day  the  guardian  made 
Mh  report  tn  the  conrt  that  he  had  sold 
to  J.  H.  Bowman  the  160-acre  tract  for 
f  1,905  rash.  On  May  23,  1881,  the  report 
of  sale  was  approved,  and  the  guardian 
ordered  to  make  deed  to  the  purchaser, 
which  he  did  on  same  day,  and  was 
paid  the  sum  of  41,905,— the  purrbase 
money, — which  was  full  value  of  the 
land.  (6)  That  9560  of  the  purchase 
money  received  by  the  gnardian  was  paid 
by  bim  in  tbe  discbarge  of  community 
debts  of  himself  and  deceased  wife.  Tbe 
balance  was  invested  in  a  mercantile  ven- 
ture, and  was  lost.  None  of  the  purchasa 
money  came  into  the  actual  possession  of 
the  plaintiffs.  (7)  That  Bowman  was 
only  chargeable  with  notice  of  the  recitals 
of  the  order  and  confirmation  of  sale. 
That  he  had  contracted  with  the  guard- 
ian for  the  purchase  of  the  land  before  the 
application  was  filed,  and  he  knew  the 
sale  was  being  made  to  carry  out  this 
trade,  but  did  not  know  that  there  was  no 
necessity  for  the  sale,  except  In  so  far  as 
the  law  would  charge  bim  with  notice 
that  a  father  was  bound  to  support  his 
children  out  of  his  own  means,  and  not 
out  of  their  property.  (8)  The  terms  of 
sale  were  agreed  on  before  the  application 
was  tiled.  (9)  The  guardian  did  make 
deed  to  the  17  acres,  but  there  was  no  or- 
der of  confirmation,  and  that  Bowman 
disclaims  all  interest  thereunder. 

Un  these  facta  the  court  (Inds  the  follow- 
ing conclusions  of  law:  (1)  That,  as  the 
guardian  was  the  father  of  the  minors,  be 
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waa  bonnd  to  sapport  and  educate  tliem 
oat  of  his  own  meaiie,  and  that  there  wan 
DO  Buffideut  legal  grounds  In  fact  for  the 
sale  uf  the  land  for  the  purpose,  and  the 
county  court  erred  In  orderioK  and  ap- 
pruriuK  the  sale.  (2)  That  the  law  re- 
quired full  20  days'  notice  to  be  fliven  of 
the  sale  before  tbe  flrnt  day  of  court,  and 
the  court  erred  In  ordering  and  approving 
same  without  this  being  done.  (3)  That 
tbe  errors  above  set  forth  render  the  sale 
voidable,  bat  not  void.  (4)  That,  the  de- 
fects being  such  as  only  render  the  sale 
voidable  at  tl-.e  discretion  of  the  wards,  it 
will  not  be  set  aside,  unless  they  offer  to 
do  equity  by  tendering  back  the  purchase 
money  paid  for  tbe  land.  (6)  Tbe  receipt 
by  a  regularly  appointed  guardian  ot 
money,  the  proceeds  of  the  sale  of  bis 
wards'  lauds.  Is  chargeable  against  the 
wards,  and  they  cannot  set  aside  such 
sale  without  tendering  tbe  purchase 
money.  (6)  The  court  Qnally  concludes 
that,  as  the  purchase  money  was  not 
offered  or  tendered.  It  would  be  Inequl- 
tnbleto  permit  tbe  plaintiffs  to  recover 
tbe  lands,  and  not  return  the  purchase 
money,  and  for  this  reason  refunes  to  set 
aside  theorder  of  saleand  sale  of  the  land. 

It  Is  contended  by  appellants  that,  as 
the  notice  of  sale  was  not  given  for  the 
length  ot  time  required  by  law,  and  as 
there  was  no  sufilclent  legal  reason  or 
necesHity  for  the  sale,  the  order  ot  sale  and 
sale  thereunder  are  void,  and  should  have 
been  set  aside.  The  failure  to  give  the  no- 
tice the  length  ot  time  required  by  law 
does  not  render  the  sale  void.  Weems  v. 
Masterson,  8U  Tex.  40,15  8.  W.  Rep.  680; 
Heath  v.  Layne.  62  Tex.  6S9:  Lyne  v.  San- 
tord,  S2  Tex.  63. 19  S.  W.  Rep.  847.  11  the 
father  In  the  guardian  of  tbe  persons  and 
estates  of  his  minor  children,  it  is  his  duty 
to  educate  and  support  them  out  of  bis 
own  means.  If,  however,  he  Is  not  able  to 
do  so,  an  allowance  for  such  purpose  will 
be  made  nut  of  the  estate  of  his  wards. 
9Amer.  &  Eng.Enc.  Law,  100.  Article  2572, 
Sayles'  Civil  St.,  malies  the  education  and 
support  of  the  wards  a  ground  of  sale  of 
the  wurdH'  property.  The  court  finds  that 
Bowman  did  not  know  that  the  sale  was 
made  tor  any  purpose  different  from  that 
stated  In  the  application  for  the  order  o1 
sale.  When  the  court  acted  upon  tbe  ap- 
plication, and  made  the  order  of  sale.  Bow- 
man WHS  not  required  to  look  beyond  tbe 
order  of  the  court,  and  could  act  upon  the 
asHumption  that  tbe  court  granted  the  or* 
der  of  sale  upon  the  existence  of  facts  that 
would  authorize  it  to  do  so.  We  do  not 
think  tbe  order  of  sale  void.  Robertson 
V.  Johnson,  57  Tex.  63;  Weems  v.  Master- 
eon,  «0  Tes.  63, 15  8.  W.  Rep.  590;  Lyne  v. 
Santord,  82  Tex.  6.S.  19  S.  W.  Rep.  847. 

Appellants  next  contend  that,  in  order 
to  permit  them  to  set  aside  the  order  of 
sale  and  sale  of  the  land,  it  was  not  nec- 
essary that  they  should  refund  or  otter  to 
refund  the  purchasR  money  paid  for  said 
land,  because  — /^/rat.  The  county  court 
only  had  jurisdiction  to  set  aside  the  sale, 
and  had  no  power  to  adjudicate  and  set- 
tle the  equities  of  the  parties  In  requiring 
the  purchase  money  to  be  refunded.  Sec- 
ond. That,  as  tlie  facts  show  that  no  part 
ot  tbe  purchase  money  waa  ever  received 


by  ttaex,  they  are  not  required  to  refund 
It  as  a  prerequisite  for  setting  aside  the 
sale.  We  tbink  tbe  court,  when  ita  Juris 
diction  is  invoked  to  set  aside  Ita  de- 
crees and  aale  thereunder,  has  the  power 
to  set  them  aside  upon  tbe  application 
complying  with  certain  terms  that  appear 
to  the  court  to  be  equitable.  This  is  a 
discretion  lodged  In  the  court,  and  Its  Ju- 
risdiction Is  broad  enough,  when  Ita  pow- 
er is  invoked,  to  give  effect  to  this  discre- 
tion. In  the  case  before  usit  appears  that 
certain  irregularities  In  the  sale  were  com- 
mitted, but  it  is  shown  that  they  did  not 
affect  the  validity  or  fairness  of  the  sale, 
aatbecourt  finds  that  the  amount  paid 
waa  full  value  for  the  land.  Under  such  a 
state  ot  facta  the  ward  cannot,  aa  a  mat 
ter  of  right,  have  a  sale  aet  aside,  al- 
though the  irregularities  areabown:  but 
whether  it  will  be  set  aside  dependa  upon 
the  sound  discretion  ot  tbe  court.  If  the 
sale  appears  to  be  fair  to  the  minors,  the 
court  can  decline  to  disturb  it,  or  can  set 
it  aside  upon  auch  terms  as  are  equita- 
ble, flerndon  v.  Rice,  21  Tex.  458;  Hart- 
well  v.  Jackson,  7  Tex.  578;  Daniel  v. 
lieltch,  18  Qrat.  214,  215;  Myrick  v.  Jacks. 
39  Ark.  295;  Pardue  ▼.  James.  74  Tex.  299. 
12  a.  W.  Hep.  L 

We  now  come  to  the  question  whether 
the  appellanta  should  have  refunded,  or 
oHered  to  refund,  the  purchase  money 
paid  to  their  guardian  for  the  land.  The 
acts  ot  the  guardian  in  dealing  with  inno- 
cent purchasers  under  lawful  orders  of  the 
court  are  binding  upon  the  minors  in  ao 
tar  aa  they  affect  the  rights  ot  auch  pur- 
chasera.  Dancy  v.Strlcklinge,  15  Tex.  557; 
Clayton  v.  McKlnnon,  54  Tex.  211.  Tbe 
purchaser  at  the  guardian's  sale  Is  not  re- 
quired to  see  to  a  proper  application  of 
the  purchase  money,  or  that  the  guardian 
executes  his  trust  In  a  legal  way  in  dealing 
with  tbe  funds  after  It  goesintobia  posses- 
sion. Mulford  V.  Beveridge,  78  III.  456. 
From  these  principles  it  ueceasarlly  fol- 
lows that  the  payment  of  tbe  purchase 
money  of  the  land  to  the  guardian  under 
tbe  circumstances  and  facts  as  shown  In 
this  case  is  regarded  In  law  as  equivalent 
to  a  payment  to  appellanta.  The  guard- 
ian was  their  lawful  agent,  with  power  to 
receive  the  money,  and,  it  he  baa  convert- 
ed it,  they  have  a  remedy  on  his  bond 
against  him  and  bis  sureties.  The  very 
purpose  ot  the  law  In  appointing  a  guard- 
ian is  to  create  a  business  agent  of  the 
minors  who  can  deal  with  their  property 
under  valid  orders  of  tbe  court.  When 
third  parties,  under  the  sanction  ot  an  or- 
der of  court,  in  good  faith  deal  with  the 
gniirdian,  it  would  be  Inequitable  to  per- 
mit the  wuroB  to  disturb  rights  thereby 
acquired,  unless  the  consideration  paid 
should  be  refunded.  Bingham  v.  Barley, 
55  Tex.  285;  Parmele  v.  McGinty,  62  JVflaa. 
484;  Hatcher  v.  Briggs,  6  Or.  46;  HaiTlaon 
V,  Ilgner,  74  Tex.  87,11  S.  W.  Rep.  1054; 
Myrick  v.  Jacks,  39  Ark.  295;  Herndon  v. 
Rice,  21  Tex.  458 :  Pearson  °  v.  Cox,  71  Tex. 
250,  9  8.  W.  Rep.  124;  Railway  Co.  v.  Blake- 
ney,  78  Tes.  181.  11  8.  W.  Rep.  174.  We 
conclude  the  Judgment  should  be  affirmed, 
and  so  report. 

Adopted  by  supreme  court,  June  14, 1892. 
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TBUX<— ISSTBUOnONS  ox  EVISKNCB— ExcassiTB 

Damages. 

1.  It  is  not  error  for  »  court  in  its  charge  to 
aasnme  the  existence  of  facts  which  have  been 
established  beyond  controversy  by  the  evidence. 

a.  In  an  action  against  a  telegraph  company 
for  tailing  to  deliver  a  message  calling  the  fam- 
ily phy^cian  to  attend  plalntlS's  wife  In  her 
confinement,  where  the  evidence  shows  that,  be- 
cause of  the  failure,  the  suffering  of  plaintiff's 
wife  was  increased  and  prolonged  about  two 
hours,  a  verdict  of  $600  is  not  so  excessive  as  to 
indicate  that  it  was  the  result  of  passion  or 
prelodice. 

Appeal  from  district  court,  JobnsoD 
connty;  J.  M.  Hall,  Judge. 

Action  by  S.  M.  Cooper  againat  the 
'Western  Union  Telegrapb  Company  for 
damages  reHulting  from  a  failnre  to  de- 
liver a  messave.  Plaintiff  had  jQilgmeot, 
anii  defendant  appeals.    Affirmed. 

For  former  report,  see  9  S.  W.  Rep.  598. 

A.  H.  Field,  for  appellant.  C'r»ae  & 
Raniaey,  for  appellee. 

Gaines,  J.  The  atatement  of  the  canse 
of  action  in  this  case  will  be  found  In  the 
report  of  tbeopinlon  npona  former  appeal. 
Telef^raph  Co.  v.  Cooper,  71  Tex.  507,  9  S. 
W.  Rep. 598.  Upon  the  trial,  which  resalted 
In  the  judgment  froui  which  the  present 
appeal  la  taken,  it  was  undlnputably 
proved  that  the  mesaaKe  which  gave  rise 
to  the  litigation  was  delivered  fnr  trans- 
mlHsion  by  an  agent  of  the  plaintiff  to  the 
agent  of  the  defendant  corporation  at 
Grandvlew  for  transmission  over  the  de- 
fendant's line  to  Cleburne,  about  the  hour 
of  10  o'clock  on  the  morning  of  September 
1. 1886.  and  that  at  half  past  10  o'clock  on 
the  same  munilng  the  agent  at  Grand- 
view  did.  In  fact,  transmit  it  over  the 
wires  to  the  agent  at  Cleburne,  by  whom 
it  was  received.  There  was  evidence  tend- 
ing to  show  that  the  dispatch  was  de- 
livered at  Cleburne  to  a  messenger,  who 
soon  thereafter  made  two  efforts  to  tlud 
Dr.  Keating,  the  party  addressed,  but 
failed  to  do  BO,  and  that  no  further  at- 
tempt was  made  to  deliver  it.  Dr.  Keat- 
ing testified  that  he  was  In  town  during 
the  whole  of  the  day  after  9  o'clock,  and 
that  he  reuiained  \u  his  offlee  during  the 
remainder  uf  tha  day,  except  when  be  went 
out  to  make  two  short  calls  of  a  profes- 
sional nature  in  the  city,  and  when  he 
went  to  his  dinner,  at  about  12  o'clock. 
H«  farther  testified  that  if  be  had  received 
the  message  be  would  have  gone  at  once 
to  attend  upon  the  plaintiff's  wife  In  her 
confinement,  and  would  have  taken  his 
own  wife,  who  was  her  sister,  with  him; 
and  that  he  could  have  made  the  trip 
In  an  hoar  and  a  half  or  two  hours.  The 
plaiiitlB's  wife,  after  moch  travail  and 
Ruflerlng,  was  delivered  of  a  child  at 
about  10  minutes  before  2  o'clock  in  the 
afternoon  of  the  same  day. 

The  appellant  first  complains  that  "the 
eoort  erred  In  Us  charge  to  the  jury, 
wherein  It  assumed  that  the  evidence  In 
the  case  shows  that  on  tlie  1st  day  ol  Hep- 
tember,  1886,  the  defendant  owned  and 
operated  a  telegraph  line  extending  from 
Grandvlew,  in    Johnson  county,  to  the 


city  ot.Cleburne,  and  that  on  the  said  day 
the  telegram  read  in  evidence  was  de- 
livered to  defendant's  employes,"  etc.  It 
is  not  error  for  a  conrt  In  its  charge  to 
assume  the  existence  of  facts  which  have 
been  indisputably  proved.  Every  fact 
stated  by  the  court  in  the  charge  com- 
plained of  was  established  by  the  evi- 
dence beyond  controversy,  except  as  to 
the  ownership  by  the  defendant  of  the 
line  of  telegraph.  Whether  the  fact  that 
the  company  vk'as  operating  the  line  on 
the  day  named  was  Hufficlent  to  warrant 
a  charge  that  it  owned  the  property,  we 
need  not  determine.  Whether  It  was  the 
owner  or  not  was  Immaterial;  and  the 
error.  If  error  at  all,  was  harmless. 

The  proposition  already  announced  dis- 
poses of  appellant's  second  and  third  as- 
signments of  error. 

The  fourth  assignment  Is  as  follows: 
"The  court  erred  In  Its  charge  in  this: 
The  amount  ol  plaintiff's  recovery  therein 
for  additional  physical  and  mental  suffer- 
ing is  based  upon  the  pain  endured  from 
the  time  said  telegram  should  have  been 
delivered,  when,  under  the  evidence,  It 
would  have  taken  Dr.  Keating  about  two 
hours  to  reach  the  bedside  ol  plaintiff's 
wife  after  a  prompt  delivery.  It  includes 
snflerlng  for  which  defendant  is  in  no  wise 
responsible."  The  evidence  shows  that 
the  agent  of  the  plaintIB  who  delivered 
the  message  for  transmission  fully  noti- 
fied the  agent  of  defendant  of  the  impor- 
tance of  a  prompt  delivery  of  the  message, 
and  the  purpose  for  which  It  was  sent. 
No  reason  was  shown  why  it  was  not  Im- 
mediately sent  over  the  wires.  The  testi. 
mony  of  Dr.  Keating  leaves  but  little.  If 
any,  doubt  that.  If  this  had  been  done, 
and  proper  diligence  bad  been  exen;ised 
In  delivering  the  message,  he  would  have 
reached  the  bedside  of  plaintiff's  wife  at 
least  an  hour  before  herdellvery,  and  that 
wltii  the  aid  of  the  instruments  he  would 
have  carried  with  him  her  sufferings 
would  in  all  probability  have  been  greatly 
lessened.  The  plaintiff  testified  that  "the 
presentation"  was  unusual  and  difficult; 
that  it  was  a  case  In  which  Instruments 
could  have  been  used  with  success;  but 
that  he  was  not  only  without  Instru- 
ments, but  also  without  proper  assist- 
ance. He  was  a  physician  himself.  The 
court  charged  the  jury  to  find  for  the 
plaintiff  in  the  event  the  sufferings  of 
plaintiff's  wife  were  "Increased  anti  pro- 
lonj^ed  "  by  reason  of  the  failure  of  defend- 
ant's employes  to  deliver  the  message,  and 
to  give  damages  for  such  mental  and 
physical  pain  as  she  suffered  by  reason  of 
the  failure  to  make  a  prompt  delivery  of 
the  dispatch,  and  which  might  have  been 
prevented  by  Dr.  Keating  if  he  had  been 
present.  It  is  evident  that  the  court  did 
not  cliarge  the  jury  as  appellant  claims  In 
the  assignment  under  consideration. 

It  is  finally  Insisted  that  the  verdict  is 
excessive.  The  damages  awarded  were 
fliOO.  The  amount  of  the  damatres  was 
peculiarly  within  the  province  of  the  Jury, 
and  it  Is  clearly  not  so  excessive  as  to  In- 
dicate that  It  was  the  result  of  passion  and 
prejudice.  Under  the  rule  established  in 
this  court,  it  is  not  sufficient  to  warrant 
a  reversal  of  the  judgment. 
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The  appellee  taai  auggeBted  delay,  and 
atjked  ea  aflBrmance  wltli  damaifes.  The 
aHHif^nnienta  ut  error  present  no  qaestion 
which  bun  not  been  settled  ngainatthe  ap- 
pellant by  the  decisions  of  thin  coart.  An 
inspection  ut  the  entire  record,  without 
reterenre  to  the  asaiKaroentfl,  aatiaflea  us 
that  the  court  below  committed  no  error 
dnrinK  the  progress  of  the  trial,  and  that 
the  appeal  was  taken  tor  delay. 

Wo  leel  conRtrained,  therefore,  to  a£9rm 
the  Judgment,  with  damages. 


W11.8ON  et  at.  ▼.  8WABET  et  al. 
(Supreme  Court  cf  Texas.    June  14, 1898.) 

HOMEBTEAD  —  AbASDONHENT  —  EXBCDTIOST  — IN- 

DOBSEUBNT— Sals  bn  Uasse— Tkbspass  to  Tbt 

TiTLB — JdDOUBNT. 

1.  Where  property  was  not  occupied  as  a  res- 
idence or  for  basinuss  purposes  at  tte  time  of  an 
execution  sale,  any  homestead  rigbts  pre\riOQsly 
existing  tbereoD  were  abandoned. 

2.  The  purpose  of  Ker.  8t  art.  2883,  in  re- 
quiring the  officer  to  indorse  on  an  execution  the 
time  of  receiving  it,  being  to  fix  the  time  at 
which  the  lien  and  the  liability  of  the  officer  at- 
tached, an  execution  sale  may  t>e  valid  as  against 
the  judgment  debtor,  though  the  execution  was 
not  so  indorsed. 

8.  In  the  absence  of  any  claim  that  property 
sold  on  execution  was  sacrificed,  it  is  immaterial 
that  the  return  fails  to  show  that  lots  were  sold 
separately. 

4.  In  trespass  to  try  title,  where  plaintiff 
fails  to  prove  title,  and  judgment  is  entered 
against  him,  it  is  immaterial  to  him  forwhich  of 
the  adverse  parties  judgment  is  given. 

CornmlsBloners'  decision.  Section  A. 
Appeal  from  district  court, Callahan  coun- 
ty ;  T.  A.  Conner,  Judge. 

Trespass  to  try  title  hy  Annie  E.  Wil- 
son, John  R.  Wilson,  and  Edward  8tacl<- 
pole  against  C.  J.Swaaey  and  another. 
Piuiutiff  Stuclcpole  and  defendant  Swasey 
had  Judirment.  and  plaintiffs  Wilson  ap- 
peal.   Affirmed. 

J.  E.  Tliomiui  and  J.  E.  McCoaaetl,  for 
appellants. 

Hobby,  P.  J.  This  suit  was  instituted 
in  the  district  court  of  Callutaan  county, 
Tes.,  on  the  7th  day  of  AngUHt,]S89.hy  An- 
nie E.  Wilson  and  John  R.  Wilson  and  Ed- 
ward Staclipole,  plaintiffs,  against  Martin 
Casey  and  C.  J.  Swasey,  defendants,  in 
the  nature  of  trespass  to  try  title  to 
lots  No.  12,  in  block  No.  36,  and  lot  No. 
7,  in  block  No.  22,  and  lot  No.  6,  in  block 
No.  22,  as  laid  down  in  the  plat  of  the 
town  of  Putnam,  Callahan  county,  Tex.; 
plaintiff  Annie  E.  Wilson  alleging  that  she 
was  the  head  of  a  family,  and  as  such  was 
the  owner  of  said  lot  No.  12,  in  block  No. 
S6,andiotNo.7,  in  l>luckNo.22,andlot  No. 
<o.\n  block  No.  22,  a  nd  using  and  enjoying  the 
name  as  a  homestead  on  the  27th  day  of 
September,  A.  D.  1888,  and  on  said  day  for 
a  valuable  consideration  conveyed  by  war- 
ranty deed  aaid  lot  No.  12,  in  block  No.  36, 
and  lot  No.  7,  in  block  No.  22,  to  Edward 
Stackpole;  and  that  on  the  17th  day  of 
NoTeml)er,  A.  D.,  1888,  fur  a  valuable  con- 
eiderntion,  she  conveyed  said  lot  No.  6,  in 
block  No.  22.  to  her  son  John  R.  Wilson, 
by  warranty  deed;  and  that  prior  to  the 
time  of  said  conveyance  of  said  lot  No.  6, 
in  block  No.  22,  plaintitt  Annie  £.  Wilson 


used  the  name  as  a  place  of  bosloess  tor 
ber  Hupport  and  maintenance;  and  plain- 
tiffs alleging  that  on  the  3d  day  of  July, 
A.  D.  ]ii89,  a  cloud  was  cast  upon  their 
title  to  said  lots  by  defenrlants,  Martin 
Casey  and  C.J.  Swasey,  having  recorded 
in  the  clerk's  office  of  said  Callahan  coun- 
ty a  deed  purporting  to  convey  the  same 
to  them.  Ou  trial  plaintiffs  proceeiled 
against  defendant  C.  J.  Swasey  alone. 
Defendants  answered  by  general,  and  spe- 
cial demurrer,  general  denial,  and  p'ea  of 
not  guilty.  The  case  was  submitted  to 
the  court  on  the  Ist  day  of  November,  A. 
D.  1889,  and  resulted  in  a  Judgment  for 
plaintiff  Edward  8tackpole  to  suid  lots 
Noa.  7  and  12  in  blocks  Non.  22  and  36,  in 
said  town  of  Putnam,  and  against  plain- 
tiffs Annio  E.  Wilson  and  John  R.  Wilsua 
and  for  defendant  C.  J.  Swasey  as  to  said 
lot  No.  6,  in  block  No  22,  from  which  Judg- 
ment ol  the  court  plaintiffs  Aonle  £.  Wil- 
son and  Jobn  B.  Wilson  prosecute  tliia 
appeal. 

The  property  involved  in  this  appeal  is 
lot  No.  6,  in  block  22.  It  was  conveyed  by 
appellant  Annie  E.  Wilson  to  her  son  and 
eoappellant,  John  B.  Wilson,  on  Novem- 
ber 17,  1888.  The  appellants,  who  were 
plaintiff?  in  the  court  below,  claimed  that 
this  lot  was  a  part  of  the  homestead  o( 
Anuie  E.  Wilson  at  the  time  of  its  convey- 
ance liy  her  to  ber  son.  The  appellee  (de- 
fendant in  the  lower  court)  claims  title 
under  an  execution  issued  on  a  JudEment 
in  his  favor  against  said  Annie  E.  Wilson 
and  J.  T.  Cnllman  in  the  county  court  of 
Callahan  county,  rendered  May  8,  1889,  for 
the  sum  of  ^504.05,  etc.  This  execution 
was  levied  on  the  lots  described  in  the  pe- 
tition, and  they  were  sold  thereunder, 
and  appellee  became  the  purchaser  of  lot 
6.  the  deed  from  the  sheriff  thereto  bearing 
date  July  8,  1889.  It  is  claimed  that  tbe 
court  erred  in  finding  that  the  lot  was  not 
homestead  property.  We  do  not  concnr 
in  this  view.  The  court  found  that  the 
lot  No.  6  was  not  homestead  property, 
and  that  tbe  sale  of  it  by  Annie  B.  Wilson 
to  her  son  John  R.  Wilson,  on  November 
17, 1888,  was  in  fraud  of  the  rights  of  ap- 
pellee, who  was  then  a  creditor  of  appel- 
lant Annie  E.  Wilson.  It  appears  from 
tbe  evidence  that  for  some  years  prior  to 
the  sale  of  her  property  Annie  E.  Wilaon 
owned  a  dwelling  and  several  lots  In  tbo 
town  of  Putnam,  Callahan  county;  that 
she  was  engaged  in  the  retail  liquor  (or 
saloon)  buHlness,  which  was  conducted  by 
her  two  sods,  John  R.  Wilson  and  Mac 
Wilson.  The  saloon  was  on  lot  No.  6. 
(the  lot  in  controversy.)  She  became  in- 
solvent, or  the  business  uuproflt^ble,  aD<l 
she  conveyed  the  dwelling  and  lots  Noa.  7 
and  12  to  one  Edward  Stackpole,  and  the 
lot  No.  6  to  her  son  John  B.  Wilson.  She 
was  then  largely  Indebted  to  appellee, 
which  fact  was  known  to  her  son,  who 
was  familiar  with  tbe  business.  At  tha 
time  of  the  sale  to  her  son  she  owned  nu 
other  property  except  this  saloon  and  lot, 
she  having  previously  conveyed  the  bal- 
ance of  her  property  to  Stackpole,  and 
was  living  with  her  son,  who  was  tbe 
head  of  a  family*  of  his  own.  There  is  evi- 
dence that  for  some  years  prior  to  the 
conveyance  to  ber  son,  ou  November  17. 
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18S8,  her  Bona,  wbo  were  grown,  lived  with 
her,  and  condncted  tbe  naloon  buHinesa. 
At  tbe  time  uf  the  sale  to  her  sou,  bow- 
ever,  they  were  married,  nnd  were  over  40 
years  old,  and  bad  been  married  tor 
one  or  two  jenrs,  and  were  not  livInK 
with  her,  or  recognizing  ber  as  the  bead 
of  tbe  family.  Whatever  bomoBtead  char- 
acter may  bave  been  impressed  upon  this 
lot. in  previous  years  by  reason  uf  tbe  fact 
that  it  was  used  as  a  part  of  the  business 
taumestead,  it  was  abandoned  as  Hucb, 
and  constituted  no  part  of  the  homestead 
uf  Mra.  Wilson,  either  as  a  business  or 
reftidentlal  homestead,  at  tbe  time  of  tbe 
sale  uf  tbe  property  by  her  to  her  son  on 
Xovember  17, 18.S8.  She  was  not  then  liv- 
ing with  her  sons,  and  was  not  tbe  bead 
of  a  family.  They  had  been  married  for 
about  two  yearn.  The  balance  of  ber 
property  bad  been  alienated,  and  tbe 
saloon  was  not  used  as  a  residence  or  for 
buslnean  purposes.  She  bad  divested  her- 
self, t>y  her  conveyance  to  Stackpole,of  all 
other  property  except  this. 

The  error  next  assigned  is  the  admlnaion 
by  tbe  court  of  tbe  certified  copy  of  the 
execiitiou  under  which  tbe  appelleeSwasey 
claims  title  to  the  lot  in  controversy.  Tbe 
objections  urged  to  its  admisalons  are 
that  the  sberlff's  return  does  not  show  the 
exact  day  and  hour  he  received  it.  And 
tbe  execution  does  not  show  that  the  lots 
were  sold  separately.  The  purpoHe  ol  tbe 
statute  (article  2283)  requiring  the  oflBcer 
to  indorse  on  the  writ  the  time  at  wblcb 
be  received  It  Is  to  furnish  evidence  to  de- 
termine at  what  time  the  lien  attache<l, 
as  well  as  tbe  priority  of  conflicting 
writs,  and  the  period  when  the  officer's 
rigbtR  and  liabilities  attach.  Freem. 
Ex'ns.  §S  98, 200.  Tbe  failure  to  so  latlorse 
the  writ  does  not  destroy  its  validity. 
Neither  does  the  failure  of  the  return  to 
show  that  the  lot  was  separately  sold 
have  this  effect.  There  Is  no  claim  that 
the  levy  was  excessive,  or  that  tbe  prop- 
erty was  sacrificed. 

There  was  no  error  in  rendering  judg- 
ment for  tbe  defendant  In  the  lower  court 
tor  tbe  lot.  Where  the  plalntiO,  as  in  Ibis 
case,  fails  tn  show  title  to  tbe  land,  it  can 
make  no  dlBerence.  when  tbe  judgment  is 
against  plaintiff,  that,  as  bet«veen  them, 
tbe  land  Is  decreed  defendant.  It  adds 
nothing  to  tbe  force  of  tbe  general  Judg- 
ment In  9uch  cases  that  "plaintiff  take 
nothing  by  bis  suit,"  that  title  is  declared 
to  be  in  defendant  as  between  plaintiff 
and  defendant.  French  v.  Olire,  67  Tex. 
400,  Si  S.  W.  Rep.  568.  This  la  tbe  effect  of 
tbeasnal  Judgment  against  plaintiff.  As 
to  others,  not  parties.  It  la  a  different 
question. 

We  think  there  is  no  error  in  tbe  Judg- 
ment, and  that  it  should  be  aftlrmed. 

Adopted  by  supreme  court,  June  14, 
1892. 


Ororbbbecr  et  ai.  v.  Crow. 
(Supreme  Court  of  Texas.    June  10, 1893.) 

TasaPAM  TO  Trt  Titu— Trial  or  EquiTias— 
F1.BADIKGB. 
In  trespass  to  try  title,  the  complaint  al- 
leged ownership  and  prior  poaseasion  In  platatilt, 
v.208.w.no.l — 4 


Qjectment  by  defendant,  and  prayed  jndgment  for 
title  and  poasesaioa,  the  cancellation  of  all  deeds 
or  incdmbrances  thereon  held  by  defendant,  and 
"such  other  and  further  relief  aa  maybe  just  and 
equitable, "  but  no  facts  were  alleged  on  which 
an  equitable  title  could  be  based.  Befeudant 
plended  "not  gfullty, "  and  flled  a  cross  complaint 
in  trespass  to  try  title.  Held  that,  under  the 
pleadings,  no  equities  between  the  parties  coald 
be  tried,  and  the  pai-ty  holding  the  superior  legal 
title  must  prevail. 

Appeal  from  district  court,  Erath  coun- 
ty; V.  K.  Bkll,  Judge. 

Trespass  to  try  title  by  P.  H.  Oroes- 
beeck  and  others  against  M.  8.  Crow.  De- 
fendant had  judgment,  and  plaintiffs  ap- 
peal.    Affirmed. 

J.  H.  McIjCHry,  for  appellants.  Lee 
YuuuK,  for  appellee. 

Stayton,  C.  J.  This  la,  in  effect,  an  ac- 
tion of  trespass  to  try  title,  brought  by  ap- 
pellants, in  which,  however,  they  asked 
cancellation  of  deeds  thrnngb  which  appel- 
leeclalms.  lu  hisunswerappellee  asserted 
title  in  himself.  Both  parties  claim  tbe 
land  through  J.H.Hymun  and  wife.  Tbe 
Hymans,  on  January  11,  1882,  while  they 
owned  tbe  land,  gave  a  deed  of  trust  up- 
on it,  together  w^ith  four  other  tracts, 
making  in  all  4,778  acres,  to  J.  B.  Simp- 
son, trustee,  to  secure  a  note  of  ¥2,800, 
which  Hyraan  owed  tbe  Scottish-Ameri- 
can Mortgage  Company.  This  company 
sold  the  note  alter  its  maturity  to  appel- 
lee, who  caused  tbe  trustee  to  foreclose, 
and  at  the  trustee's  sale  appellee  became 
tbe  purchaser  of  tbe  lands,  except  one 
tract  originally  granted  to  Agaplto  Caye- 
tan.  Including  the  tract  in  controversy, 
at  $500,  and  on  the  8d  day  of  January, 
1888,  tbe  trustee  made  to  appellee  a  deed 
In  pursuance  of  tbe  sale.  By  virtue  of 
this  deed,  appellee  claims  the  superior  ti- 
tle tothe  land  Incontroversy.  Appellants 
claimed  title  to  tbe  land  In  the  following 
manner:  J.H.  Hyman  and  Sallie  P.  Hy- 
men (his  wife)  by  deed  dated  6th  day  of 
March,  188.S,  convened  two  tbli-ds  of  tlie 
land  In  controversy  to  J.  N.  Groesbeeck, 
Bro.&  Co., a  firm  composed  of  J.  N.  Groes- 
beeck, Charles  aroesl>eeck,  and  Sallie  P. 
Hyman.  Charles  Groesbeeck  being  dead, 
tbe  other  appellants  inherited  bis  Inter- 
est. The  Arm  bad  organized  a  ranch, 
and  Sallie  P.  Hyman  conveyed  tbe  land 
to  tbe  firm  lu  lieu  of  ber  share  of  money 
to  be  advanced.  The  balance  of  tbe  land 
In  controversy  P.  H.  Groe8t>eeck  acquired 
In  the  following  manner:  J.  H.  Uyman 
and  wife  borrovved  ol  appellant  P.  H. 
Groesbeeck  f3,000,  and  to  secure  its  pay- 
ment Hyman  and  wife,  on  the  24th  day 
of  June,  1^4,  and  on  the  16th  day  of  July, 
18S4,  gave  deeds  of  trust  upon  one  third  of 
the  land  incontroversy,  together  with  sev- 
eral other  tracts  of  land,  to  a  trustee;  and, 
default  being  made  in  the  payment  of  the 
notee,  the  land  whs  Kold  by  the  trustee, 
and  bought  in  by  P.  H.  Groesbeeck,  and 
deed  made  by  trustee  to  ber  on  the  2d  day 
of  August,  1887,  she  paying  at  tbe  sale 
f.S,528,  which  was  credited  on  tbe  notes. 
.\mong  the  tracts  of  land  embraced  lu  tbe 
trust  deed  given  to  secure  the  sum  due  The 
Scottish-American  Mortgage  Company 
was  the  land  in  controvpray.  as  well  as 
Other  tracts  granted  to  Agaplto  Cayetan, 
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and  the  tract  laat  named  waa  conveyetl 
by  Hyman  to  ().  L.  Lockett  on  Jnly  19, 
1882,  and  to  necnre  a  part  of  tlie  parchase 
mon<>y  therefor  Lnckett  ezecnted  a  prom- 
Ifiaory  note,  88  follows:  '92.300.  Meridi- 
an, Texan,  J  o)y  19th,  1882.  On  or  before 
the  tint  day  of  January,  A.  D.  1887,  I 
proiniHe  to  pay  to  .T.  H.  Hyman  or  order 
theauin  of  twenty-three  hundred  (|i2,800) 
dollure,  with  intfreet  at  ten  per  ran t.  per 
annum  from  date,  and  payable  yearly. 
The  consideration  of  this  note  ia  for  2,0<M) 
acreH  of  land  out  of  Agapito  Cayetan  enr- 
vey  and  the  north  half  thereof,  situated 
on  the  heud  waters  of  East  Bosque,  and  a 
vendor's  lien  retained  thereon.  This  note 
Is  not  to  be  transferred,  but  is  to  be  placed 
In  the  hands  of  James  B.  Simpson,  of  Dal- 
las, Teias,  and  by  bim  collected,  and  the 
proceeds  applied  to  the  payment  of  a  note 
held  by  bim  for  collection  aKSinat  said 
Hyman  lor  $2,300,  and  secured  by  deed  of 
trust  on  the  north  half  of  the  Cayetan  sur- 
vey, besides  a  number  of  other  surveys. 
[Sifcned]  O.  L.  Lockbtt.  "  This  note  waa 
transferretl  to  the  trustee,  Simpson,  by 
the  Indorsement  of  Hyman,  and  Simpson 
subsegnently  collected  it,  but  applied  on- 
ly about  the  sum  of  f  500  of  the  money  BO 
received  on  the  note  dae  to  the  Scottish- 
American  MortKa^e  Company,  the  residue 
beinc  api>lied  toother  indebtedness  of  Hy- 
man. Simpson,  at  the  time  he  received 
the  money  on  Lockett's  note,  released  the 
vendor's  lien  exiatluK  to  secure  its  pay- 
ment, as  did  he  the  lien  on  same  land  to  se* 
cure  sum  due  the  Srottixh-American  Mort- 
gaKe  Company.  This  was  done  by  agree- 
ment between  Hyman,  Lockett,  Hnd  Simp- 
son long  after  appellunta  bad  bought  two 
thirds  of  the  land,  and  long;  after  one  of 
appellants  had  loaned  money  to  Hyman, 
and  had  taken  mortsaKea  on  the  other 
third  to  secure  its  payment.  Hyman  bad 
not  fully  paid  for  theland  heaold  to  Lock- 
ett when  he  made  that  sale,  but  he  subse- 
quently paid  for  It  with  money  other  than 
that  received  on  Lockett's  note,  and  $1,000 
of  the  money  received  on  Lockett's  note 
by  slmpKon  was  applied  by  him  to  the 
payment  of  another  indebtedness  of  Hy- 
man secured  by  mort^aKe  on  land  other 
than  that  covered  by  the  mortKage  to  the 
:jcottish-Amerlcan  MortgaKe  Company  to 
secure  the  debt  of  $2,300  before  referred  to. 

Appellants  contend  thatSimpson  should 
have  applied  all  the  money  collected  by 
him  on  the  Lockett  note  to  the  not«  tciven 
by  Hyman  to  theScottlsh-American  Mort- 
gage Company,  and  that  by  liis  failure  to 
do  this,  and  by  tlie  release  of  the  mort- 
KHge  on  the  land  bought  by  Lockett,  the 
lien  on  the  land  in  controversy  waa  lost. 

The  further  contention  of  the  parties  is 
thus  further  stated  in  brief  of  counsel  for 
appellants:  "Appellants  claimed  that  at 
the  time  appellee,  Crow,  bought  the  Scot- 
tish-American Mortgage  Company  note  it 
bad  long  since  become  due,  and  at  the  time 
he  bought  it  be  had  notice  of  the  agree- 
ment concerning  the  collateral  note,  the 
indorsement  thereof  was  made  without 
recourse,  and  he  then  knew  that  tlie  pro- 
ceeds collected  from  the  collateral  had 
been  misapplied:  that  J.  B. Simpson,  trus- 
tee, knowing  the  rights  of  appellants 
would  be  injured  by  selling  under  bis  trust 


deed,  refused  to  execute  the  tmst  till  ap- 
pellee, Crow,gave  bim  an  indemnity  bond, 
when  be  sold  the  trant  deed,  (witbont  the 
knowledge  and  consent  of  the  appellants,) 
and  executed  to  appellee  a  deed  to  the 
lands.  Appellants  claimed  that,  by  rea- 
aon  of  the  facts  above  stated,  the  prior 
Hen  under  which  appellee  claimed  became 
extinguished  as  to  appellants,  and  the  ap- 
pellants' lipn,  though  subsequent  in  point 
of  tim<>,  carried  with  it  the  superior  title. 
Appellee,  on  the  other  band,  contended 
tiiat  thecoliateral  note  was  not  placed  in 
the  bands  of  Simpson  to  pay  oft  the  $2,300 
note,  bnt  to  protect  O.  L.  Lockett  from 
the  payment  ot  prior  vendor's  lien  note 
tor  $1,000,  and,  the  collateral  not  being 
placed  in  Simpson's  hands  for  the  pro* 
tectlon  of  appellants,  they,  tberetore, 
could  not  complain  of  its  misappropria- 
tion. Appellee  also  insisted,  npon  the 
argument  of  the  case,  that,  if  the  facts  as 
above  claimed  by  appellants  were  trne, 
they  were  not  entitled  to  relief  in  an  ac- 
tiou  of  trespass  to  try  title  witbont  spe- 
cially alleging  the  facts."  There  was 
some  conflict  In  the  evidence  as  to  the  pur- 
pose for  which  the  Lockett  note  was 
placed  in  the  bands  of  Simpson,  and  also 
as  tu  the  knowledge  or  notice  to  Crow  at 
the  time  he  purchased  tite  note  executed 
by  Hyman  of  the  purpose  of  the  collater- 
al; but  there  was  evidence,  outside  of  the 
statements  on  the  face  ot  the  Lockett 
note,  from  which  a  Jury  might  have  found 
that  Crow  knew  of  the  purpose  for  which 
the  Lockett  note  was  indorsed  to  Simp- 
son, and  that  the  latter  had  collected  It, 
and  had  not  appropriated  the  proceeds  to 
the  note  executed  by  Hyman  to  the  Scot- 
tish-American Mortgage  Company.  The 
cauMe  was  tried  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  Crow  for 
the  land. 

There  are  many  questions  raised  on 
this  appeal  which,  in  view  of  one  control- 
ling question  in  the  case,  it  will  not  be 
ueceanary  to  consider.  As  before  said, 
this  is  strictly  an  action  of  trespass  to 
try  title,  in  which  no  tacts  are  alleged 
that  would  entitle  appellants  to  any 
equitable  relief  whatever.  They  simply 
assert  their  ownership,  possession  of  the 
laud,  and  their  ejectment  by  defendant, 
and  pray  for  "Judgment  vesting  in  them 
the  title  to  the  land ;  for  writ  of  jxinses- 
sion  and  restitution  thereof;  for  Judgment 
canceling  and  setting  aside  any  and  all 
deeds,  conveyances,  and  incumbrances 
therenn  held  by  defendant;  and  for  costs 
of  suit;  and  tor  such  other  and  further  re- 
lief as  may  be  Just  or  equitable,  and  to 
which  plaintiff  may  be  entitled."  Defend- 
ant answered  by  plea  ot  "not  guilty, " 
and,  in  addition,  brought  a  cross  action 
of  ti-espass  to  try  title,  in  which  no  fact 
was  stated  that  would  entitle  either 
party  to  any  equitable  relief  whiitever. 
So  standing  the  pleadings,  whoever 
showed  the  superior  legal  title  to  the  land 
WHH  entitled  ton  Judgment,  notwithstand- 
ing facta  muy  have  existed,  which,  if  prop- 
erly pleaded  and  proved,  would  have  en- 
titled plaintiffs  to  some  afiBrmative  equi- 
table relief,  should  it  appear  that  appellee 
held  the  Huperior  legal  title.  The  validity 
ot  the  debt  and  mortgage  from   Hyman 


Digitized  by 


Google 


Tex.) 


GUOESBEECE  «.  CROW. 


51 


tu  the  Scottlah-Ainerlcan  Morttsage  Com- 
pany at  their  inception  is  not  questioned, 
and  they  beln^  prior  to  the  time  appel- 
lants acquired  any  interest  in   the  land, 
and  prior   to  the  time  mortgages  were 
exeriited  to  Mrs.  Groesbeeck,  a  sale  under 
this  prior  mortgage   must  be  held  to  have 
passed  the  superior  title,  unless  some  (act 
existed  which  deprived  the  trustee,  Simp- 
son, of  power  to  sell  under  the  power  con- 
ferred  on  him  by  the  mortgage.    II  the 
debt   which  the  mortgage  was  given   to 
secure   had  been   paid,  then   the  power  of 
the  trustee  to  sell  would  have  ceased,  and 
a   person   purchasing   at  a  sale  marie  by 
him.    with  notice   that   the  debt   was  ex- 
tinguished,    would     have     obtained    no 
right;  but  it  is  not  cnnti^nded  that  the 
note  to  the  mortgage  company  bad  been 
paid  In  full  when  the  trustee  made  the 
sale  at   which   Crow   bought.    The   note 
executed  by  Hyraan  to  the  mortgage  com- 
pany   was  or  date  .lanuary  11,   1882,  tor 
$2,300,  ran  five  years,  aud  bore  interest  at 
the  rate  of  13  percent,  per  annum,  pay- 
able annually:  while  the  note  given  by 
Lockett  for  the  same  sum   was  executed 
July  19, 1S82,  and   was  payable  on  or  be- 
fore January  1, 1887,  with  interest  at  the 
rate  of  10  per  cent,  per  annum,  payable 
annually.    Lockptt's  note  seems  to  have 
been  collected  as  early  as  July  6, 1885,  and, 
if  every  cent  due  upon  It  bad  been  applied 
to  the  note  executed  by  Hyman   to  the 
mortgage  company,  this  would  not  have 
discharged  that  obligation,  and  the  trus- 
tee would  still  have  been   empowered   to 
sell  the  land   to  enforce   the  payment   of 
balance  due  at   the  maturity  of  Hy man's 
note  or  at  any  subsequent  time.    If  appel- 
lants were  entitled  to  bare  all  the  money 
collected  on  Lockett's  note  applied  to  the 
note  giveii  by  Hyman   to  the  mortgage 
company,  then   they  ought,  at  least,  to 
have  tendered  to  the  holder  of   that  note 
the  balance  due  on  it  after  the  appropria- 
tion   of  the  sum  paid  by  Lockett  to  it.    If 
this  bad    been  done,  it   might  be  held  that 
Crow,  with   knowledge  of   the  misappro- 
priation and  tender  of  balance  due  on  the 
note,  acquired  no  title  to  the  land  by  his 
purchase  at  the  sale  made  by  the  trustee. 
Appellants,  however,  made  no  such  tender. 
It   is  claimed,  however,  that  the  failure 
of  Simpson  to  apply  the  sum  collected  on 
the  Lockett  note  to  the  note  given  by 
Hyman    to   the   mortgage  company,  and 
the    surrender    of    the    lien    on    the  land 
bought  by  Lockett,  plared  a  burden  on 
the  land  in  controversy  which  it  was  in- 
equitable it  should  bear,  and  this  may  be 
conceded;  but  did  this  either  cancel   the 
Indebtedness    of    Hyman,  or   take  from 
Simpson    the    power   tu  sell  any  of  the 
mortgaged  land,    not  released,  to   raise 
money  that  might  be  due  to  that  com- 
pany, or  to  any  holder  of  Hymaii's  note? 
At  the  time  the  Lockett  note  was  placed 
in   the  hands  of  Simpson  as  collateral  to 
secure  the  debt  due  to  the  mortgage  com- 
pany, appellants  bad  no  interest  in  the 
lands   mortgatred   by   Hymun    and    wife, 
and  the  parties  (hen  having  any  interest 
In  the  Cayetan  tract  might  lawfully  con- 
tract for  the  discharge  of  all  Ileus  on  that 
tract  on  payment  of  the  sum  secured  by 
Lockett's    note.     Appellants,     however, 


subsequently  bought  two  thirds  of  the 
lands,  other  than  the  (Cayetan  tract,  and 
Mrs.  Oroesbeeck  obtained  mortgages  on 
the  other  third,  under  which  that  interest 
by  sale  was  also  acquired  by  appellants. 
The  purcbaseof  the  two  thirds  of  the  lauds, 
aud  mortgages  on  the  other  third,  were 
all  made  before  Crow  acquired  any  inter- 
est whatever  in  the  note  and  mortgage 
given  by  Hyman  and  wife  to  the  mort- 
gage company.  The  sales  under  the 
mortgages  given  to  Mrs.  Groeabeeck  seem 
to  have  beeu  made  after  Crow  bought  the 
note  executed  to  the  mortgage  company, 
but,  under  the  evidence,  it  must  t>e  held 
that  Simpson,  who  was  the  agent  of  the 
mortgage  company,  aud  Crow,  bad 
knowledge  of  every  right  any  ot  appellants 
bad  prior  to  the  time  the  latter  bought 
the  note  executed  by  Hyman  and  wife  to 
the  mortgage  company.  That  Simpson 
had  knnwledge  of  .<ill  the  rights  of  appel- 
lants when  be  released  the  mortgage  com- 
pany's lien  on  the  land  sold  to  Lockett  is 
clear.  Appellants  acquired  their  rights 
subject  to  the  prior  right  of  the  mortgage 
company,  but  after  they  had  acquired 
such  rights,  aud  notice  of  these  was  had 
by  Simpson,  agent  of  the  mortgage  com- 
pany, the  lien  on  none  of  the  property 
mortgaged  to  it  could  be  released  with- 
out discharging  other  property  held  by 
appellants  from  the  lien  of  the  mortgage, 
either  wholly  or  In  proportion  the  re- 
leased property  bnre  in  value  to  all  the 
property  mortgaged.  Under  the  circum- 
stances. Crow  could  acquire  no  right  the 
mortgage  company  had  lost. 

The  land  sold  to  Lockett  is  shown  to 
have  been  of  value  sutflcient  to  have  dis- 
charged the  sum  due  on  the  note  executed 
by  Hyman  and  wife  to  themortgage  com- 
pany; and.  If  that  sale  had  been  made 
after  appellants  acquired  right  to  or  In- 
terest In  the  other  mortgaged  lands,  then 
it  ought  to  be  held  that  the  release  of  the 
lion  on  the  land  bought  by  Lockett  ought 
to  discharge  all  liens  on  the  other  lands 
covereil  by  the  mortgage,  and  In  that 
event  the  sale  by  the  trustee  of  the  land 
in  controversy  would  not  coufer  right 
on  Crow,  who  must  stand  charged  with 
notice  ot  all  the  rights  of  appellants.  In 
such  a  case  appell»nts  would  have  been 
entitled  to  a  judgment  in  this  action  of 
trespass  to  try  title,  for  there  would  have 
been  no  lawful  power  in  the  trustee  to 
make  the  sale  at  which  Crow  bought. 
Under  the  facts,  however,  as  they  existed, 
we  are  of  opinion  that  appellants  were 
only  entitled  to  have  the  proceeds  of  the 
note  executed  by  Lockett  applied  to  the 
debt  due  to  the  mortgage  company  ;  but 
that  was  their  right,  which  neither  the 
mortgage  company  nor  Crow  could  de- 
feat by  proof  of  any  fact  contrary  to  the 
plain  declaration  in  the  face  of  the  note 
executed  by  Lockett.  Instead  of  so  ap- 
propriating the  money  received  on  that 
note,  the  agent  of  the  mortgage  company 
applied  $1,600  ot  that  fund  to  another 
note  executed  by  Hyman,  secured  by 
mortgage  on  other  lands  long  after  the 
rights  of  appellants  bad  attached  to  the 
lands  in  controversy.  These  transactions 
raised  equities  between  the  parties  which 
might  have  been  enforced,  but,  as  power 
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existed  In  the  truetco  to  sell  the  landB  bo 
lung  as  any  Bum  was  due  on  the  note  of 
Hynian  and  wife  to  the  mortgage  com- 
pany, It  must  be  held  that  appellee  haa 
the  superior  title  to  the  land  by  Tlrtue  of 
his  purchaae  at  truHtee's  sale,  aud  that 
on  this  ground  alone  the  court  below 
ronld  not  legally  have  rendered  any  other 
judgment  than  that  entered  on  the  case 
niacie  by  the  pleadings.  If  appellants  had 
set  up  such  equities  as  they  may  have  had, 
what  relief  should  hare  been  given  them 
it  is  neither  necessary  nor  proper  In  this 
case  to  c«)n8lder.  The  judgment  of  the 
Court  below  will  be  affirmed,  but  this  will 
be  done  without  prejudice  to  any  right 
appellants  may  have  to  an  adjustment  of 
equities  growing  out  of  the  entire  trans- 
action through  which  appellee  holds  title. 
It  is  BO  ordered. 


Simon  et  al.  y.  McDonald. 
(Supreme  Court  of  Taxis.    June  10, 1893.) 

FkaVDULRNT  COSTETAKCBS— (JBATTBL  MORTOA.OBS 
—XtlTSHT  TO  DBLiLT  CRKDITOKa— IJAI.B  BT  TbDB- 
TBB. 

A  mortgage,  authorizing  the  sale  of  a  stock 
of  goods  by  a  trustee  for  the  benefit  of  creditors, 
*'eitber  at  wholesale,  retail,  or  ia  job  lota,  and 
in  eltber  or  all  of  said  ways,  so  as  to  realize  the 
money  therefor  In  the  speediest  way  oonaistent 
with  the  interest  of  all  concerned, "  is  not  invalid, 
as  hindering  and  delaying  creditors  by  provid- 
ing only  for  private  sales,  as  it  permits  eltber 
publio  or  private  sale*. 

Appeal  from  district  court,  Lamar  coun- 
ty: E.  D.  McCi.RLLAND,  Judge. 

Suit  by  L.  Simon  &  Co.  against  W.  J. 
McDonald.  Judgment  for  defendant. 
Plaintiffs  appeal.    Affirmed. 

Dudley  &  Moore,  for  appellants.  H.  D. 
McDonald,  for  appellee. 

St  ATTON,  C.  J.  This  Is  an  agreed  case,  in 
which  the  only  qnestion  involved  iswheth- 
era  mortgageuf  astockof  goods  by  David 
Klipper  to  W.J.  McDonald,  with  power  to 
sell  and  apply  the  proceeds  to  the  payment 
of  the  claims  of  named  credltors.is  invalid 
by  reason  of  the  following  paragraph  in 
the  Instrument:  "Thesald  W.J.  McDonald 
Is  to  proceed  at  on'^e,  after  taking  Invoice 
thereof,  to  Hell  said  goods  and  property 
for  cash,  either  at  wholesale,  retail,  ur  in 
job  lots,  and  in  either  or  all  of  suld  ways, 
so  aa  to  realise  the  money  therefor  in  the 
speediest  way  consistent  with  the  interest 
of  nil  concerned.  "*  The  views  of  counsel 
for  appellants  nre  set  forth  In  the  follow- 
ing proposition,  inserted  in  their  brief: 
"Under  the  provisions  of  the  written  in- 
strument shown  by  the  record  in  this  case, 
the  trustee,  W.  J.  McDonald,  [to  whom 
the  property  described  in  said  instrument 
was  tranitferred,]  was  empowered  to  and 
could  Bell  Buch  property  only  at  private 
sale,  in  the  regular  course  of  mercantile 
business.  Such  restrictions  and  llmita. 
tlons  upon  the  power  of  the  trustee  to  sell 
postpones  the  execution  of  the  trust  for 
an  indefinite  time,  hinders  and  delays  Klip- 
pen's  creditors  in  the  collection  of  their 
debts,  and  renders  the  instrument  void  us 
to  such  creditors."  It  seems  to  us  that 
the  paragraph  of  the  iiistrunicnr  above 
quoted  confers  on  the  trustee  the  most 


ample  power  to  sell  either  at  public  or  pri- 
vate Bale,  and  In  quantities  large  or  sinali. 
with  a  view  to  an  early  realization  of  a 
fair  price  for  the  goodH.  There  is  nothing 
to  Indicate  an  intention  to  restrict  the 
trustee  to  private  sales.  Goods  may  be 
sold  at  "  wjioleaale, "  either  by  private  or 
public  sale,  whether  we  give  to  that  word 
its  more  general  or  restricted  meaning,  and 
BO  may  they  be  sold  at  "retail,"  whicb 
means  in  small  quantities  as  well  as  to 
consumers.  So  may  they  be  sold  in  "job 
lots,"  by  which  we  understand  to  have 
been  meant  parcels  of  goods  snch  as  are 
bought  from  wholesale  dealers  to  sell  to 
retailers.  We  do  not  well  see  how  the 
power  could  have  lieeu  made  more  ample 
as  to  mode,  or  urgent  as  to  speedy  com- 
pletion of  sale.  He  was  directed  to  "pro- 
ceed at  once,"  aud  to  realize'Mn  the  speed- 
iest way  consistent  with  the  interests  of 
all  concerned,"  and  to  sell  "In  either  or  all 
of  said  ways."  There  was  no  error  in  the 
matter  complained  of,  and  the  judgmeot 
mast  be  affirmed. 


Davis  t.  Foreman  et  al. 
(Supreme  Court  of  Tacai.    June  14, 18S2.) 

COMTISCAHOB— BDFriCISJtCT  OF  APPLIOATIOIT. 

An  applioatlon  for  a  contlnaanoe  on  the 
ground  of  the  alwence  of  the  applicant  as  a  wit- 
ness, which  does  not  sbow  the  cause  of  Us  ab- 
sence, is  insufficient. 

CommlBslonerB*  decision.  Rectfon  A. 
Appeal  from  district  court,  EaBtland coun- 
ty; T.  A.  Co.sNKR,  Judge. 

Trespass  to  try  title  by  J.  W.  Foreman. 
Sr.,  aud  others,  against  J.  M.  Davis. 
Plaintifis  had  judgment,  and  defendant 
appeals.    Affirmed. 

J.  T.  Hummoua,  for  appellant.  B.  F. 
Cotton,  for  appellees. 

HoBBT,  P.  J.  The  appellees,  J.  W.  Fore- 
man, Sr.,  and  J.  W.  Foreman,  Jr.,  W.  C. 
Peinberton,  and  J.  A.  Chandler,  instituted 
this  Buitagainsttheappellant,  J.M.  DarlH. 
to  recover  a  lot  in  the  town  of  Ranger, 
Eastland  county,  described  as  lot  No.  4,  in 
block  No.  8,  with  the  Improvements  there- 
on. The  cause  was  tried  by  the  court 
without  a  jury.  Judgmeut  was  rendered 
in  favor  of  the  appellecn,  (plaintiffs  below.) 
This  appeal  is  prosecuted  from  that  Judg- 
ment 

The  record  in  this  causecontalns  neither 
a  statement  of  facts  nor  conclusions  of 
law  or  fact  found  by  the  court.  There  is 
a  bill  of  exceptions  to  the  action  of  the 
court  in  overruling  the  defendant's  second 
application  tor  a  continuance.  The 
court's  refusal  to  grant  the  continuance  is 
assigned  as  error.  The  grounds  on  which 
the  application  was  based  were  that  the 
defendant,  J.  M.  Davis,  was  absent,  and 
that  he  was  a  material  witness  His  at- 
tendance, it  was  expected,  would  be  pro- 
cured at  the  next  term.  No  snbpcBna  had 
been  issued  for  him.  The  facts  expected 
to  be  proved  by  him,  and  which  It  was  al- 
leged conid  not  be  established  by  any 
other  witness,  were  set  forth  in  the  appli- 
cation; but  we  are  unable.  In  the  absence 
of  a  statement  of  facts,  to  determine  the 
materiality  and  importance  ol  tbia  testl- 
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moDj,  If  the  application  diacloBed  tlie 
proper  degree  of  dllfgeDce,  and  contained 
all  the  statutory  rcqnlsltes  of  a  second  ap- 
plication. Ab  a  reason  for  not  Isnulng  a 
aubpcBna  it  is  stated  that  the  defendant 
was  not  expected  to  be  In  attendance  at 
court.  Bnt  the  cause  of  bis  absence  is  no- 
where stated  in  the  application.  It  is  not 
niude  to  appear  that  hia  abuc-nce  was  not 
wholly  Inexcus.'ible.  For  aaj^lit  that  ap- 
pears to  the  contrary  in  the  application, 
be  might  have  been  intentionally  or  negli- 
{[entlr  absent.  The  court  did  not  err  in 
oferruling  the  motion  for  a  continuance. 
It  is  complained  that  the  court  erred  In 
refusing  to  file  conclusions  ot  law  and  fact. 
It  does  not  appear  from  the  record  that 
there  was  a  request  made  in  proper  form 
tu  the  court  to  file  such  conclusions.  No 
application  in  writing  was  maae,  as  far 
as  the  record  shows,  to  the  court,  for  this 
purpose;  and  the  refusal  of  (he  judge  to 
do  so  is  not  presented  by  bill  of  excep- 
tions, aa  it  should  be,  to  authorize  a  re- 
vision ol  the  court's  action.  Ootnlla  t. 
Gotjgan,  77  Tex.  35, 13  S.  W.  Rep.  742. 

A  verbal  request,  it  seems,  was  made  in 
this  rase,  which  fact  is  recited  in  an  affi- 
davit of  dHfendant's  attorney,  filed  March 
.%  1K90.  This  affidavit  sets  forth  that,  "as 
soon  as  the  trlalcourt  rendered  judgment, 
the  attorney  excepted  to  the  judgment, 
and  in  open  court  moved  the  court  ore 
teaus  to  make  out  and  file  hia  cnnclusluna 
of  law  and  fact,"  etc.,  "  which  the  court 
refused  to  do, "  etc.  It  appears  from  tbe 
caption  of  the  transcript  that  court  ad- 
louroed  on  January  31,  1800.  The  affi- 
davit above  mentioned  was  filed  as  a  part 
of  tbe  record  more  than  a  month  after  tbe 
adjourn  meat  of  tbe  court,  and  cannot  be 
considered.  There  was  no  error  lo  over^ 
ruling  the  application  for  a  continuance. 
No  otiier  question  in  the  case  is  properly 
presented  for  revision.  We  think  tbe 
jadgment  abonid  be  affirmed. 

Adopted  by  supreme  court,  June  14, 
1892. 


Tatlor  t.  Moorb. 
(Supreme  Court  vf  Texcu.    Jane  14,  U92.) 

AlTCBATIOK  OV  iKSTRUMBirro — EVIDBNOB. 

1.  The  Insertion  of  the  words  'or  order"  after 
tbe  name  of  tbe  pajee  in  a  note,  crittaout  t^e 
oonseat  of  the  maiier,  constitutea  a  material  al- 
teration which  avoids  the  note. 

2.  In  an  action  oa  such  a  note,  evidence  that 
prior  to  the  making  of  tbe  note  defendant  agreed 
to  execute  such  a  note  to  plaintiff  or  his  order  is 
Inadmissible. 

Commisaloners'  decision.  Section  A. 
Appeal  from  district  court,  Jack  county; 
i.  W.  Pattehbon',  Judge. 

Action  by  Marshall  Taylor  against  Q. 
W.  Moore  on  a  promissory  note.  Judg- 
ment tor  defendant,  and  plaintiff  appeals. 
Affirmed. 

W.  E.  Tujrlor,  for  appellant. 

HoBBT,  P.  J.  TbiR  suit  was  brought  by 
tbe  appellant,  Marshall  Taylor,  against 
the  appellee,  G.  W.  Moore,  iu  tbe  district 
court  of  Jack  county,  on  a  promissory 
note  tor  tbe  sum  of  $1,257.30,  and  described 
in  tbe  petition  aa  having  been  executed 


and  delivered  by  appellee  on  October  20, 
1888,  to  Marshall  Taylor  "or  order, "etc. 
The  defendant's  answercontained  a  denial, 
under  oath,  of  tbe  execution  of  tbe  note 
sued  on.  He  admitted  that  he  had  exe- 
cuted a  note  at  tbe  time  and  for  tbe  sum 
stated  to  said  Taylor,  but  alleged  that 
tbe  note  had  been  altered  by  the  insertion, 
without  hlH  authority  or  consent,  of  the 
words  "or  order"  Iniraedlntely  after  the 
words  "  Miirshall  Taylor, "  The  court, 
without  the  intervention  of  a  Jury,  ren- 
dered judgment  for  the  defendant.  The 
plaintiff  lieluw,  Taylor,  appeals. 

The  plaintiff  Introduced  in  evidence  the 
note  as  described  in  the  petition.  It  ap- 
pears from  tbe  proof  in  the  case  that  tbu 
defendant,  Moore,  executed  the  note,  but 
tbe  words  "or  order"  were  not  contained 
in  it.  He  teetified  that  he  "would  not 
taave  executed  the  note  witb  the  words 
'or  order'  in  it."  He  left  it  with  his  wife 
to  deliver  to  plaintiff,  who  was  the  father 
of  bis  wife.  He  authorised  no  one  to  make 
any  change  or  interlineation  in  the  note. 
Tbe  plaintiff  testifies  that  he  went  on  tbe 
morning  o?  October  20, 188S,  to  defendant's 
bouse  to  get  the  note.  The  defendant  was 
absent.  Defendant's  wife  oHered  Ulni  the 
note,"  wbich  is  the  one  sued  on, except  the 
words  'or  order'  were  not  in  It."  He 
refused  to  receive  it,  and  told  ber  "it 
should  be  made  payable  to  his  order,  and, 
unless  she  changed  it  so  as  to  read  that 
way,  he  would  not  have  it."  She  then 
made  the  alteration  by  Inserting  theworda 
."or  order,  "  and  plaintiff  received  the  note. 
Mrs.  Moore  testified  that  she  was  not  nu- 
thoriaed  by  tbe  defendant  to  make  the 
change.  It  is  apparent,  we  think,  that 
the  Insertion  ot  the  words  "or  order, "a» 
above  explained,  was  such  a  material  al- 
teration of  tbe  note  as  rendered  it  void. 
Any  change  in  the  language  of  a  written 
contract  wbich  varies  its  original  legal 
effect,  unless  consented  to  by  the  parties 
to  tbe  contract,  is  sucb  an  alteration  as 
will  have  the  effect  to  destroy  the  altered 
Instrument  as  n  legal  obligation.  2  Dan- 
iel, Neg.  Inst.  §  1373.  That  tbe  insertion 
ol  words  which  would  have  the  effect  to 
make  a  note  negatiable,  which  before  was 
not  BO,  is  a  material  nlteratiitn,  we  tiiink 
cannot  l>eseriously  doubted.  It  makes  the 
note  a  different  instrument,  causes  it  to 
speak  In  a  language  different  from  that 
which  it  originally  spoke,  and  operates  to 
change  tbe  rights  and  liability  of  the 
maker.  There  are  cases  which  hold  that 
where  the  words  "or  order"  were  omitted 
by  mistake,  the  subsequent  insertion  of 
tbein  would  not  be  a  material  alteration. 
But  in  tbe  present  case  tbere  is  no  pre- 
tense that  it  was  omitted  by  mistake. 
Tbe  proof  shows  tbat  tbe  defendant 
would  not  have  executed  the  note  witb 
the  words  contained  in  it.  That  a  note 
altered,  as  In  thla  case,  by  the  insertion  of 
tbe  words  "or  order,"  without  the  con- 
sent of  the  maker,  renders  it  invalid.  Is 
well  settled.  Bruce  v.  Weetcott,  3  Barb. 
374;  Johnson  v.  Bank,  2  B.  Mon.  310;  Pe- 
poon  V.  Stagg,  1  Nott  &  McC.  108.  "Where 
an  iustrumcnt  baa  been  materially  altered, 
it  cannot  be  sued  on  in  its  altered  form, 
nor  can  it  be  read  in  evidence  in  support 
of  an  action."   2  Daniel,  Neg.  Inst.   $141:1. 
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The  coart  did  not  err  In  refuatng  to  allow 
Mra.  Jolla  Wood  tu  testify  that  she  beard 
a  convematlun  or  agreement  between 
plHlntltt  and  defendant,  on  the  19th  day  of 
October,  1888,  in  which  the  defendant 
agreed  that  he  would  execute  a  note  to 
plaintiff  or  bin  order  for  |1,257.30,  with  in- 
terest from  October  20, 18t>8.  This  evidence 
was  irrelevant  and  immaterial.  The  issue 
was  not  whether  the  defendant  agreed 
that  he  would  execute  snch  a  note,  but 
whether  he  had,  in  fact, executed  a  note  of 
the  character  sued  on.  We  think  the  ]udg- 
ment  should  be  affirmed. 

Adopted  by  sapreme  court,  June  14,1882. 


Gribgo  t.  Ccnmnohah  et  al. 
(Supreme  Court  tf  Texas.    Jane  14,  1893.) 

Afpbait— Rmaw  —  Wbioht  i.xo  ScrriciBNor  o* 
EviDEMca. 
In  trespass  totrj;  title,  a  flndingr,  supported 
by  the  testimony  of  witnesses  and  the  appear- 
anoe  of  plaiotlft's  deed,  that  It  was  made  to  in- 
dude  the  land  in  controversy  by  a  fraadulent  al- 
teration, will  not  be  disturbed  on  appeal,  though 
the  evidence  is  conflicting. 

Conamissiooers'  decision.  Section  B. 
Appeal  from  diHtrict  cunrt,  Tom  Green 
county;  J.  W.  Timmi.nb,  Judge. 

Trespass  to  try  title  by  Jesus  Griego 
against  W.  S.  funningham  and  another. 
From  a  judgment  fur  defendants,  plaintiff 
appeals.    Affirmed. 

Lercb  Jt  Wallace,  for  appellant. 

Tari.to.n,  J.  July  8,  1889,  appellant 
brought  this  suit  in  trespass  to  try  title  in 
the  district  court  of  Tom  Oreen  county  to 
recover  of  appellees  lot  17,  in  block  11,  In 
San  Angelo.  The  parties  plaintiff  and  de- 
fendant claimed  under  one  M.  Koenlgheim 
as  a  common  source.  The  last-named 
was,  at  the  instance  of  appellees,  made  a 
party  defendant  on  his  warranty.  The 
plaintiff  claimed  under  a  deed  from  Koe- 
nighelm,  alleged  by  him  to  describe  the 
lot  In  controversy,  and  dated  December  2, 
187^.  The  appellees  claimed  under  a  deed 
of  more  recent  date.  They  alleged  that 
appellant's  deed  was  a  forgery;  that  It 
was.  In  truth  and  in  fact,  a  deed  convey- 
ing lot  17,  In  block  2,  and  that  the  figure 
'2"  was  fraudulently  altered  into  the 
number  "11."  This  issue,  which  the  court 
solved  In  favor  of  the  defendants,  presents 
the  sole  question  to  be  considered  by  ns. 
The  question  is  one  purely  of  fact.  The 
orlKinnI  deed  accompanies  the  record.  It 
indicates  such  a  change  as  the  alteration 
charged.  Besides,  while  there  was  a  con- 
flict in  the  evidence,  there  was  testimony 
by  witnesses  fully  sustaining  the  Qndlng  of 
Che  court.  Without  detailing  this  testi- 
mony, it  sufHces,  we  think,  that  we  recom- 
mend an  aSlrmance  of  the  judgment. 

Adopted  by  supreme  court,  June  14,1892. 


Blom  ▼.  Schwartz  et  at. 

(Supreme  Court  of  Tenu.    Jane  U,  1899.) 
BzicDTioN  LiiN — Unkbcordbd  Dkbd— Bona  Fids 

PVRCnASBB, 

Where  an  exccation  creditor  Is  Ignorant, 
at  the  time  of  levy,  of  a  prior  unrecorded  deed 


of  the  real  estate  levied  on,  a  purchaser  at  sale 
under  such  execation,  thooffh  knowing  of  the 
deed  at  the  time  of  purchase^  is  not  aibcted 
tbereby.  and  need  not  show  that  1m  is  a  pnr- 
cnaaer  for  value. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Wise  county; 
A.  Edwaodb,  Special  Judge. 

Action  of  trespnsB  to  try  title  by  L.  A. 
&  E.  M.  Scbwarti  against  H  Blum. 
Judgment  for  plaintiffs,  and  defendant 
appeals.    ReverMed. 

Carawell,  Fuller  A  Terrell,  for  appellant. 
Soward  di  Martin,  for  appellees. 

HoBBT,  P.  J.  This  was  an  action  in  tbe 
ordinary  form  of  trespass  to  try  title 
brought  by  L.  A.  A  E.  M.  Schwartz,  ap- 
pellees, against  U.  Blum,  appellant,  for 
tbe  recovery  of  I,2HU  acres  of  land  located 
by  virtue  of  veteran  certificate  Issued  to 
Cieorge  Ramsdale,  and  situated  in  Wise 
and  Jack  counties.  Suit  was  instituted 
Julys,  18U0.  The  defendant  answered  by 
general  demurrer  and  a  plea  of  not  guilty. 
Trial  was  bad  before  the  court,  and  judg- 
ment rendered  on  March  10,  1890,  In  favor 
of  appellees  for  the  land  aiict  cost  of  suit, 
to  which  appellant  excepted,  and  gave 
notice  of  appeal.  At  request  of  appellant, 
tbe  court  filed  his  conclusions  of  law  and 
findings  of  fact.  Tu  these  findings  and 
conclusions  appellant  excepted  and  filed 
his  bill. 

Both  parties  derive  title  from  and  under 
O.  Dannanbarg,  as  a  common  source. 
The  land  in  question  was  transferred  by 
G.  Dannanbarg  to  T.  .7.  Cbenoweth  and 
T.  J.  Cox  on  the  15th  day  of  August,  1882, 
by  bond  tor  title.  At  the  same  time  Cox 
and  Chenoweth  puid  Q.  Dannanbarg  $400, 
and  gave  their  three  several  promissory 
notes  to  G.  Dannanbarg  for  $4U0  each, 
which  notes  became  due  on  August  15, 
188S,  1884,  and  1885,  respectively.  The 
bond  for  title  was  not  recorded  until  May 
12, 1884.  One  of  thesn  notes  wai  trans- 
ferred to  D.Schwartz  &  Co.,  and  the  other 
to  P.  O.  Saunders.  Tiie  first  note  was 
transferred  before  maturity,  (August  15, 
1882,)  and  prior  to  tbe  levy  of  appellant's 
execution.  Schwartz  &  Co.  Instituted  suit 
on  this  note  on  September  17, 1888,  against 
Cox  and  Chenoweth  us  makers,  and  Dan- 
nanbarg as  indorser,  and  foreclosed  their 
lien  on  the  land  involved,  on  November  5, 
1883.  Dnder  this  foreclosure,  an  order  of 
sale  was  made,  the  land  was  sold  in  Feb- 
ruary, 1884,  and  Schwartz  &  Co.  became 
the  purchasers.  The  other  two  notes 
were  assigned  to  P.  O.  Saunders,  who 
also  brought  suit  on  them  ugninst  Cux 
and  Chenoweth  and  Max  Steifel.  In  this 
suit  judgment  was    rendered    March  18, 

1887,  and  the  Hen  on  the  land  foreclosed. 
It  was  sold  in  June,  1887,  and  the  appel- 
lees bought  in  tbe  same.    On -March  17, 

1888,  the  firm  of  Leon  &  H.  Blum,  a  firm 
composed  of  Leon  Blum,  defendant  Hy- 
man  Blum,  and  Sylvan  Blum,  obtained  a 
judgment  against  Q.  Dannanbarg  in  dis- 
trict court  of  Galveston  county.  That 
execution  was  issued  on  said  judgment, 
and  levied  npon  I  he  land  involved  in  this 
suit  on  the  Slst  day  of  March,  188:^.  and 
sold  on  the  first  Tuesday  In  June,  !««{,  to 
appellant,  U.  Blum.    That  suid  land  was 
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levied  npoa  as  fb«  property  of  O.  Dad  nan- 
bars.    It  appeani,  from  farther  flnillngH  of 
the  coart,  tbat  appellant  had  no  notice  of 
the  sale  ol  the  land  owned   by  Uannan- 
barx  to  Cox  and  Chenoweth  prior  to  the 
levy  of  the  execution.    But  tbat  after  the 
levy,  and   before  the  Hale,  the  court  flnda 
that  "A.  Devereux  told  Hendrlx,  agent  uf 
flefendant,  tbat  0.  Dannanbarg  had  sold 
the  land,  and   also,  on  the  day  of  sale, 
DeTcreux  made  the  Hanie  statement  In  the 
presence  and   bearing  ot  said  Hendrlx." 
The   court  further  finds  "from  this  evi- 
dence tbat  defendant  bad  notice  of  the 
ealeoftne  land  and  the  existence  of  the 
note  of  Ucb  warts  &  Co.,  and  that  It  was  a 
lieu  on  the  land."    Defendant  was  not  a 
party    to   the   salt   of   Schwarts    Sc    Co. 
against    Chenoweth  &    Cox.    The  court 
Iiiund   that  there  was  nn  evidence  of  the 
payment  of  a  valuable  consideration  by 
defendants  for  the  land,  except  thnt  con- 
tained in  the  recitals  In  the  sheriff's  deed. 
From   the  foregoing  statement  It.  will  be 
tieen  that  on  the  81st  of  March,  1883,  when 
Blum  levied  on  the  land,  the  bond  for  title 
which  Dannauliarg  had  executed  was  not 
recorded.    Ue  had  acquired  by  virtue  of 
the   levy  a  fixed,  certain  Interest  in  the 
land  from  the  date  of  the  levj'. 

The  questlim  whether  the  llenand rights 
secured  under  such  levy  of  the  execution 
by  appellant  are  buperlor  to  those  of  ap- 
pellees, holding  uudertbe  unrecorded  bond 
lor  title  of  which  appellant  had  notice 
at  the  sale  of  the  land,  but  of  which  he 
had  no  notice  when  the  judgment  was  ot>- 
tniued  and  the  levy  made,  has  been  thor- 
ooghly  dlscusaed  inseverni  well-c(inaldered 
and  frequently  cited  cases  In  this  state. 
Grace  v.  Wade,  45  Tex.  524;  Ay  res  v. 
Dnprey.  27  Tex.  693;  Grimes  v.  Hobson,  46 
Tex.  417:  Borden  v.  McKae,  Id.  400;  Hea- 
ter V.  Lambeth,  69  Tex.  262.  An  execution 
lien,  It  is  well  settled.  Is  superior  to  an 
anrecorded  conveyance  previously  made 
to  a  third  party  by  the  judgment  debtor; 
and,  where  such  lien  has  been  fixed  or  ac- 
quired wlthont  notice,  the  purchaner  at 
the  execution  sale  Is  protected,  without 
regard  to  any  knowledge  be  may  have 
of  an  unrecorded  conveyance  at  the  time 
of  the  pnrchaHe.  McKamey  v.  Thorp,  61 
Tex.  661.  In  Grace  v.  Wade,  supra.  It  was 
held  that  the  lien  of  thejodgmentcreditor, 
who,  without  notice,  had  caused  a  levy 
to  be  made  by  virtue  of  his  judgment, 
was  superior  to  the  unrecorded  deed  of 
the  vendee  of  the  defendant  in  execution. 
By  reason  of  our  registration  laws,  it 
was  said  In  that  case  an  unrecorded  deed 
was  void  against  a  creditor  who  had  ac- 
quired a  HpeciUc  lien  or  interest  In  the  land 
by  the  levy  of  the  execution.  In  Grimes 
V.  Hobson,  supra,  citing  Grace  v.  Wade,  It 
was,  with  reference  to  the  queution  of  no- 
tice, held  that  "the  creditor  oranyoneelse 
who  might  parehase  the  land  under  the 
execution  would  get  title  against  the  un- 
recorded deed,  notwithstanding  he  might 
have  fnll  notice  of  the  deed  when  he  pur- 
chased, provided  the  creditor  had  no  no- 
tice prior  to  the  levy  of  the  execution." 
To  the  same  effect  is  Borden  v.  McRae,  46 
Tex.  .199.  If  there  was  no  question  of  the 
right  of  a  Judgment  creditor  entering  Into 
this  case,  and  if,  instead  uf  the  pui-cbase 


by  appellant  at  the  execution  sale  against 
Dannanbarg  nnder  the  levy  made  in 
March,  1883,  without  notice  of  the  convey- 
ance of  the  land  by  bond  for  title,  then  un- 
recorded, appellant  had  bought  directly 
from  Dannanbarg,  and.  Instead  of  the 
sheriff's  deed,  bad  received  one  from  Dan- 
nanbarg, It  would,  by  virtue  of  the  regis- 
tration lawH,  have  been  superior  to  the 
rights  accruing  under  the  unregistered 
bund  for  title  executed  by  Dannanbarg. 
in  such  case,  however,  proof  of  the  pay- 
ment of  a  valuable  consideration  would 
have  been  necessary  by  thejunlor  purchas- 
er, which  we  do  not  understand  to  be  the 
rule  in  the  present  vase.  This  results  from 
our  registration  laws,  which  render  con- 
veyances void  ns  against  subsequent  pur- 
chasers for  value  without  notice,  and  cred- 
itors baviug  liens  of  a  certain  character  on 
the  property.  The  distinction  between 
this  class  of  cases,  where  the  party  whose 
rights  are  affected  by  the  nnrecordod  In- 
strument acquires  the  legal  title,  and  that 
class  where  such  party's  rights  coming 
through  the  judgment  debtor  are  of  an 
equitable  character,  and  are  not.  In  their 
nature,  susceptible  of  registration,  and 
therefore  do  not  come  within  these  arts. 
Is  very  clearly  stated  In  Parker  v.  Coop, 
60 Tex.  Ill;  McKamey  v.  Tiiorp.  61  Tex. 
651;  Senter  v.  Lambclh,  59  Tex.  263.  In 
the  former  class,  the  purchaser  at  the  exe- 
cution sale,  whether  plaintiff  In  execution 
or  not,  by  the  lien  which  his  levy  (made 
without  notice)  sec-nres.  Is  protected,  and 
his  title  Is  not  affected  or  disturbed  by  sub. 
sequent  notice.  McKamey  v.  Thorp,  su- 
pra. "But  as  resulting  trusts  are  not 
within  the  registration  statutes,  and  the 
holder  of  such  equity  cannot  spread  his 
title  on  record,  these  rules  are  not  applica- 
ble to  them."  Id.  "  Hence  an  execution 
or  judgment  lien,  obtained  without  notice 
of  the  resulting  trust,  cannot  Inure  to  the 
benefit  of  one  buying  at  the  sheriff's  sale 
made  nnder  the  execution."  Parker  v. 
Coop,  supra.  In  such  case,  "the  title  of 
the  purchaser,  as  against  the  resulting 
trust,  la  determined  wlthont  reference  to 
any  notice  of  It  at  the  time  the  judgment 
Is  obtained  or  the  levy  made.  It  depends 
on  whether  he  bad  notice  at  the  time  of 
the  sale.  If  not,  then  whether  he  was  a 
purchaser  for  value."  It  Is  unimportant 
In  this  case  to  determine,  and  it  is  wholly 
unnecessary  to  do  so,  whether  the  coart 
erred  In  finding  that  the  statement  of  A. 
Devereux  to  Hendricks,  appellant's  a^ent, 
made  after  the  levy  of  the  execution,  to 
the  effect  that  Dannanbarg  had  sold  the 
land,  was.  In  contemplation  of  law,  no- 
tice. It  may  be  admitted  tbat  this  was 
notice.  The  court  tonnd  ns  a  fact  that  he 
bad  no  notice  before  the  levy.  So,  then, 
if  it  be  conceded  that  Deverenx's  state- 
ments were  of  that  characterand  emanat- 
ed from  that  source  which  would  unques- 
tionably be  sufficient  to  charge  appellant 
with  notice  after  the  levy.  It  would  be  im- 
material; because,  however,  complete  and 
adequate  may  have  been  the  notice  In  law 
at  the  sale  or  after  the  levy,  under  the  au- 
thorities cited  it  could  not  have  affected 
or  Impaired  appellant's  rights.  Since  the 
case  of  Blankensbip  v.  Douglas,  26  Tex. 
228.    Tbernletbereannounced  has  beenfre- 
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qaentlT  cited  In  this  state,  tbat  a  ]ude- 
ment  lien  on  the  land  of  the  debtor  la  sub- 
ject to  every  equity  against  the  Innd  in 
the  debtor's  bands  when    the  judgment 
^as  rendered.    Our  reKlstration  iHWMin- 
Kraft  on  this  rule  the  quulification  that,  if 
the  judgment  lien  attaches. before  tbecred- 
itor   has  notice  of  the  existence  of  an   un- 
recorded conveyance,  then  the  unrecorded 
instrument    1m  subordinated    to   the  lien, 
and  HubBequent  notice  would  not  havethe 
effect  tn  change  the  rights  of  the  p^rty. 
<'nlvert  v.  Koche,  59  Tex.  464;  Catllii   r. 
Bennatt,  47  Tex.  170;   Siinpson  v.  Chap- 
man, 45  Tex.  .^64.     Hence  we  do  not  thlnlc 
that  the  suit  brought  on  the  notes  of  Sep- 
tember 17,  1883,  subflequput  to  appellant's 
levy,  in    March,  1883,  could   have  Impaired 
bis   rights.    Wl)ere,   as  in   this  case,    the 
rights  of  the  parties  are  determined  by  the 
proper  construction    nf  the  registration 
lava's,  twoclnssesare  protected,— creditors 
wlio,    without    notice,    have    fixed    their 
liens;    and   subsequent    purchasers  for  a 
valuable    consideration,   witiiout    notice. 
In   this  case,  there   wus  no   proof  of   the 
payment  by  appellant  of  a  valuable  con- 
sideration for  the  land.  Independently  of 
the  recitals  contained  iu  the  sheiiff's  (teed ; 
and  it  Is  claimed  by  appellees  that,  al- 
though  the  appellant  may  not  have  had 
notice  prior  to   the  levy,  be  could  not  re- 
cover in  the  absence  of  proof  of  payment 
of  a   valuable  consideration.     If   thin    be 
correct,  the  protection  afforded   the  judg- 
ment creditor  who  secures  bis  lien   by  a 
levy  is  unimportant.     The  court  held  that 
it  was  essential  tbat   appellant    should 
prove  the  payment  of  a  valuable  consid- 
eration  for  the  land,  and  that  the  recitals 
alone  In  the  sheriff's  deed   were  not  suttl- 
cient  for  that  purpose.     Where  this  fact  is 
necessary  to  be  established    to  secure  or 
protect  a  right,  it  Is  required  to  be  sliown 
by  evidence    independent  of  the  recitals 
In  the  deed.     Watkius  v.  Edwards,  23 Tex. 
448.    But  If  appellant  was  protected  by 
reason  of  the  fact  that  he  was  a  judsnient 
creditor  with  bis  lien  secured  by  levy  with- 
out notice,  it  >vas  not  necessary  that  he 
should  have  been  a  purchaser  for  value,  as 
tbat   term  is  usually  understood.    In  the 
class  of  cases   to   which  we  ha ve  referred, 
as  not  embraced  within  oar  registration 
statutes,  because  tbee<]uilies  or  rights  of 
the  party  were  not  susceptible  of  registra- 
tion, we  have  seen  that  notice  at  the  time 
of  the  sale  Is  sufflclent.    If  not,  then   it 
must   be  determined  whether  he  is  a  pur- 
chaser for  value.    In   McKaraey  v.  Thorp 
the  question   was  discussed  whether  one 
who  paid   the  amount  of  his  bid  by  cred* 
iting  it  on  the  judgment  against  the  de- 
fendant In  execution  was  a  purchaser  for 
value.    The  cases   were  reviewed   by   the 
court,  and  it  was  held   that,  while   there 
were  "Intimations"  in   a   few  cases  to  the 
effect  that  one  buying  under  snch  circum- 
stances might   be  a  boDH  Ode   purchaser, 
still  the  rule  had  been  distinctly  laid  down 
to  the  contrary   in   other  cases;  and,  in 
the  case  cited,  it  was  held  that  a  creditor 
buying  at  his  own  sale,  and  crediting  his 
bid  upon  the  Judgment,  is  not  a  purchaser 
for  value.     But  in  a  case  like  the  present, 
which  is  governed  by  our  registration  law, 
and  under  the  authority  of  the  cases  of 


Orace  v.  Wade,  Orimea  r.  Hobaon,  Borden 
v.  McRae,  the  judgment  creditor  la  only 
required  to  Itx  his  lien  by  the  levy  of  tbe 
Mxecutlon,  without  notice  oftlie  prior  con- 
veyance by  the  defendant  In  execution,  to 
entitle  him  to  protection.  He  is  not  re- 
quired as  In  tbe  cose  of  a  subsequent  pur- 
chaser at  the  sale,  without  notice,  to  pay 
a  valuable  consideration.  Dnder  our  reg- 
istration laws,  as  construed,  "lien  credit- 
ors who  have  no  notice  of  adreree  rights 
at  tbe  time  their  lien  attaches,  may  be 
protected  as  purobasers,  who  are  not 
bonn  fide  purchasers,  as  these  terms  are 
ordinarily  understood."  Parker  v.  Coop, 
supra.  If  he  is  only  protected  as  a  pur- 
chaser, it  is  said,  "it  would  destroy  com- 
petition in  bidding,  and  compel  the  cre<lit- 
or  to  take  iiropert.v  for  his  debt  when  he  Is 
entitled  to  money."  He  Is  not  protected 
because  he  Is  a  purchaser,  but  because  be 
Is  a  creditor  whose  lien  Is  fixed  by  a  levy, 
without  notice:  and  it  is  not  necessary 
that  he  should  pay  a  valuable  considera- 
tion, in  t lie  sense  contended  for.  There  is 
no  tinding  in  this  case  showing  that  ap- 
pellant credited  the  amount  of  his  bill  on 
the  judgment  against  the  defendant  in  ex- 
ecution, and  it  is  not  Important  that  tliere 
should  be.  Because,  as  we  have  before 
said,  the  appellant's  rights  are  notdepend- 
ent  on  the  amount  paid  by  him,  nor  tbe 
character  of  the  consideration,  we  think 
the  judgment  should  be  reversed,  and  tbe 
cause  remanded. 

Adopted  by  supremecourt,  June  14, 1S92. 


Westbk.n  Union  Tkl.  Co.  v.  Wisdom. 
(Supreme  Court  of  Tesoas.    June  t4, 1893.) 

TbLEORAMS— FXILURB  TO  DeUVER— CONTKIBUTO- 
KT  NBaUOBMOE. 

A  person  who  had  taken  bis  wife  and  child 
to  a  certain  place,  engaged  another  person  to 
send  him  a  telegram  in  case  tbe  child  became 
dangerously  ill,  and  then  returned  home,  a  dis- 
tance of  18  miles.  The  telegram,  which  was  sent 
tbe  next  day,  in  ample  time,  so  that  tbe  father 
might  have  arrived  on  the  afternoon  train, 
was  not  delivered.  Buit  having  been  brougbt  for 
tbe  default,  the  oompany  requested  that,  if  there 
was  no  other  than  tbe  said  train  on  that  day,  and 
tbe  person  who  had  t>een  engaged  to  send  the 
telegram  could  have  ridden  over  to  tbe  plaintiff 
after  it  was  found  he  was  not  aboard,  and  noti- 
fied bim,  BO  that  he  might  have  arrived  before 
the  death  of  the  child,  there  could  be  no  recovery. 
Held,  properly  refused,  both  because  there  was 
no  plea  of  cnncributory  negligence,  and  because 
tbe  person  mentioned  had  done  all  that  be  conld 
be  required  to  do,  and  was  entitled  to  suppose 
the  telegram  would  be  delivered. 

ComralRsioners*  decision.  Section  A. 
Appeal  from  district  court,  Fannin  coun- 
ty;  B.  D.  MCCLRLI..AND,  Judge. 

Suit  by  C.  H.  Wisdom  against  the  West- 
ern Union  Telegraph  Company.  Judg- 
ment for  plaiutilT.  Defendant  appeals. 
AfBrmcd. 

Stemmuna  &  Field,  for  appellant.  Bald- 
win Jk  Dtiocnn,  for  appellee. 

CoLT.ABD,  J.  Suit  by  C.  11.  Wisdom,  ap- 
pellee, against  the  Western  Union  Tele- 
graph Company  for  damages  because  <>( 
mental  anguish,  etc.,  resulting  from  the 
failure  of  the  company  to  deliver  the  ful> 
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lowing  teleRram :  "  Wbitewrigbt,  Tex..  A- 
10-1»*>W.  To  C.  H.  Wisdom,  Bonham,  Tex- 
as: Yuur  child  is  nut  expected  to  live. 
<:i>iue  at  onee.  fSigned]  W.  H.  Bi.a.nkh.  " 
Plaintiff,  with  bts  family,  waa  living  In  tbe 
town  of  Bonham,  Fannin  county,  and 
WM4  keepinK  a  restaurant.  On  tbe  llth  ul 
Aui;u8t,  ISSH,  he  took  blB  vrife  and  child  to 
lifr  father's,  about  four  miles  from  Wblte- 
wrigbt,  in  Grayson  county,  Tex.  Tbe 
child  -a  little  over  a  year  old — bod  been 
sick  with  teethinjg;  and  whooping  cough, 
but  wae  tbuuRht  to  be  improving.  White- 
wrigbt  la  about  14  miles  (rum  Bonham, 
connected  by  railroad,  and  defendant 
operated  a  t^exraph  line  lietwecn  the  two 
towns.  It  is  about  18  miles  from  Bonham 
to  the  home  ot  plaintiff's  father-in-law. 
On  the  12tb  of  August  plaintiff  returned 
to  bis  business  at  Bonham,  leaving  his  wife 
and  child  at  her  father's;  but  before  leav- 
ing be  made  arrangements  with  W.  H. 
Blanks,  who  live^l  with  bis  wife's  father, 
to  notify  bim  by  telegram  in  case  the  child 
became  dangerously  111,  furnishing  him 
with  money  to  pay  for  the  sending  of  the 
mcMsaee.  Oa  tbe  13tb  of  tbe  month  the 
cliild  became  dang:erously  ill,  and  Blanks 
went  to  Wbltewright,  and  delivered  to 
ilefendant's  ag;ent  the  telegram  set  out, 
paying  the  cliarges  for  tbe  same  and  for 
rvpeating  it,  and  informing  the  agent  of 
the  circumstances  and  urgency  ot  the  mes- 
sage. He  did  this  as  the  agent  of  plain- 
tiff. This  was  doae  six  or  eight  hours  be- 
fore tbe  passenger  train  came  in  from 
Uonham.in  ample  time  for  tbe  message  to 
have  been  sent  and  delivered  to  plaintiff  in 
Bonham,  to  enable  him  to  come  on  the 
train.  Blanks  remained  at  Wlxitewrlght, 
around  the  depot,  uatil  the  piiRsenger 
train  from  Bonham  arrived.  Wlsduin  did 
not  come,  and  tie  returned  homo.  About 
9  o'clock  A.  M.,  on  the  l;ith  of  tbe  month, 
iilaintiff.  b«ing  in  Bonham,  called  at  de- 
fendant's telegraph  office,  and  nsked  for  a 
telegram  fur  himseir,  and  was  informed 
that  none  had  cume.  He  then  told  the 
agent  the  circumstances  about  the  cLlld 
being  sick;  tbut  a  telegram  might  come 
fur  him,  and,  in  case  it  did,  where  to  de- 
liver it  at  his  place  of  busliietts,  next  dour 
to  Nunn's  tieef  market;  tuld  him  that 
be  was  rnnidng  a  restaurant  there,  and 
conld  tm  found  there  ac  any  time.  He 
could  have  been  found  there  at  any  time. 
The  passenger  train  left  Bonham  for 
Whitewrlght  t>etween  12  and  1  o'clock  on 
tbe  13tb,  and  there  was  another  train  the 
same  evening,  going  the  same  way.  about 

7  o'clock,  reaching  Bell's  about  S  o'clock, 
and  plaintiff  testified  to  his  belief  that 
there  was  a  train  going  in  tu  Whitewrlght 
about  that  time.  The  telegram  was  not 
delivered,  and  as  a  nisnlt  thereof  plain- 
tiff was  not  present  at  the  death  of  bis 
child.     On  the  morning  of  the  14th,  about 

8  or  9  o'clock.  Blanks  arrived  at  Fionbam, 
baving  ridden  horseback  from  where  the 
child  was,  and  Informed  plaintiff  that  the 
child  was  dead.  They  both  started  and 
arrived  at  tbe  place  where  the  child  was 
about  11  or  12  o'clock.  It  was  laid  <*nt 
and  dressed  for  burial.  It  had  died  about 
1  o'clock  in  the  morning.  The  trial  uf  the 
case  resulted  In  a  verdict  and  judgment 
for  plaintifl  for  9875.     Defendant  appealed, 


and  has  assigned  one  error,  as  follows: 
"The  court  erred  in  overruling  this  special 
charge  as  asked  by  defendant:  'That  if 
they  find  and  believe  from  the  evidence 
that  the  train  reaching  Whltewi-igbt 
about  4  or  5  o'clock  on  the  evening  of 
the  13tb  day  of  August,  1888.  was  tbe  only 
train  which  wonld  reach  Whitewrlght  on 
that  day,  and  that  plaintiff's  agent. 
Blanks,  met  said  train  and  found  that 
plaintiff  was  not  on  it,  and  that,  if  Blunka 
could  have  come  on  to  Bonham  thateven- 
ing,  and  notified  plaintiff  in  time  to  have 
reached  bis  child  prior  to  its  death,  and 
did  not  do  so,  that  plaintiff  cannot  recov- 
er any  damages  by  reasun  of  bis  not  being 
present  at  the  death  ol  bis  said  child.'" 
Defendant  did  not  plead  cuntributory 
negligence,  and,  if  fur  no  other  reason,, 
could  not  ask  that  tbe  requested  charge 
be  given  to  the  jury.  Brown  v.  8alllvan» 
71  Tex.  470,  10  S.  W.  Kep.  288.  But.  if  con- 
tributory negligence  had  been  pleaded, 
there  was  nothing  in  the  case  demanding 
such  a  charge.  Blanks  was  onl.v  engaged 
to  send  the  telegram.  He  fully  ot>eyed  his 
Instructions,  and  was  under  no  obliga- 
tions to  defendant  or  any  one  else  to  do 
more,  if  defendant  had  performed  its  du- 
ty, there  would  have  been  no  injury. 
Butb  Blanks  and  the  plaintiff  had  the 
right  tu  rely  upon  the  presumption  that 
defendant  would  send  and  deliver  a  tele- 
gram with  reasonable  dispatch.  Plaintiff 
was  not  in  a  position  to  d.o  n»ore  than  he 
had  done,  and  certainly  could  not  be  held 
responsible  for  Blanks'  failure  to  ride  to 
blm  with  the  Information.  This  telegram 
was  not  delivered  until  after  plaintiff  re- 
turned from  the  burial  of  his  child,  and  on- 
ly on  his  applying  for  it,  though  it  had 
been  received  at  tbe  Bonbam  office  in  a 
few  minutes  alter  it  was  written.  We  are 
of  opinion  that  the  judgment  should  be- 
afflrmed,  and,  believing  that  this  appeal 
was  taken  for  lielay  only,  upon  suggestion 
of  appellee,  that  it  should  be  affirmed 
witli  10  percent,  damages. 

Adopted  by  supreme  court,  J  una  14,1893. 


Missouri  Pac.  Rt.  Co.  v.  Pbat. 

(Supreme  Court  of  Texas.    Juae  14, 1893.) 

AOOIDBNT  AT  ttAII.KOAD  CROS.«INa  — NeOLIGBNCB — 

Damaoss— Evidence. 

1.  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  carriage  from  a  ooUi- 
sioD  at  a  crossing,  an  instruction  limiting  the 
charge  that  plaintiff  could  not  recover  if  his 
driver  saw  or  should  have  seen  the  train  in  time 
to  stop,  by  the  proviso,  unless  it  further  ap- 
peared that,  after  the  driver  got  on  or  so  near 
the  track  that  he  could  not  extricate  bimsulf,  de- 
fendant's employes  saw  tbe  carriage,  and,  hav- 
ing it  in  their  power  to  stop  the  train,  failed  to 
do  so,  is  not  authorized  by  the  fact  that  defend- 
ant, in  its  plea  of  contrihntory  negligence,  al- 
leged that  the  engine  and  cars  were  too  close  to 
be  stopped,  and  should  not  be  given  where  there 
is  no  evidence  from  the  testimony  or  circum- 
stances tending  to  show  that  tne  employes  did 
see  tbe  carriage  in  time  to  stop  the  train  and 
prevent  the  collision. 

3.  Failure  to  sound  the  bell  or  whistle  when 
a  train  appi-oaches  a  crossing  will  not  relieve 
the  driver  of  a  team  from  the  exercise  of  care  in 
discovsring  its  approach;  he  bnvinc  just  seen  it 
moving  slowly  In  tliat  direction  at  the  next  uross- 
1ns. 
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8.  There  being  eridence  that  a  carriage 
which  wai  twice  ran  into  by  a  train  was  previ- 
ously worth  tSOO,  and  the  extent  of  the  injnrles 
from  the  fint  collision  being  variously  estimated 
at  from  t60  to  a  total  loss,  it  cannot,  in  an  ac- 
tion for  such  injuries,  in  which  the  damsees  for 
the  first  collision  were  laid  at  S50,  and  for  the 
second  at  tt50.  be  held  that  the  ]iiry,  in  giving 
a  verdict  of  MOO,  did  not  take  into  consideration 
the  damage  from  the  first  collision,  which  was 
without  fbult  of  the  railroad  oompany. 

Commieaionera'  declalon.  Section  B. 
Appeal  frum  district  coart,  Bell  coanty. 

Action  hy  .r.  T^.  Peay  againHt  the  MIs- 
soorl  PaclHc  Railway  Cunipany.  Judg- 
ment fur  plaintltf.  Defendant  appeals.  Re- 
versnil. 

R.  C.  Foster  ani  A.  E.  If'/tt/osozi, tor  ap- 
pellant. MoBteitb  Jt  Fanaua,  tor  ap- 
pellee. 

Oabbbtt.  p.  J.  Appellant  baa  three  as- 
slfcnments  of  error,  all  of  which  relate  to 
the  charge  of  the  eonrt.  The  action  1b  for 
daiuaKee  Krowlnffout  ut  a  coIDrIod  by  the 
cars  of  the  defendant  company  with  a  ear- 
rlafte  belonslnir  to  plaintiff  at  a  pnl>llc 
cruiiislnKin  the  city  of  Belton.  Defendant 
pleaded  a  general  denial  and  contributory 
neKllgence  on  the  part  of  plaintiff's  serv- 
ant, who  was  driving  the  carriage.  Two 
colIlsionB  alleged  to  have  occurred  on  the 
same  day  were  charged  by  the  plaintltf, 
and  the  damages  for  the  first  were  laid  at 
S50,  and  for  the  second  at  ^50.  Suit  was 
originally  brought  in  the  county  court, 
hut  was  transferred  to  the  dltttrlct  court 
oil  account  of  the  dlsqualltlcatlon  of  the 
county  ludge.  Trial  was  had  January  20, 
1K90.  and  plalntlB  recovered  Judgment  tor 
f  461. 50. 

Plaintiff  used  his  carriage  as  a  public 
hack,  and  was  in  the  hublt  of  sending  It  to 
the  depot  on  the  arrival  of  trains  to  con- 
vey pasiiengers  from  the  statlnn.  One  An- 
derson WOR  driving  the  carriage  when  the 
first  collision  occurred,  and  had  been  thus 
In  plaintiff's  employment  for  about  six 
months.  On  February  13, 1888,  the  date 
of  the  accident,  AnderMon,  who  bad  met 
the  trnln.and  had  a  passenger  in  his  hack, 
named  Cllne,  drove  to  the  crossing  ut  the 
weHt  end  of  defendant's  depot.  Intending 
to  cross  there,  but  found  a  train  on  the 
croRsIng,  moving  slowly  to  the  west,  the 
engine  pushing  some  cars  ahead  of  It.  He 
thpn  turned,  and  drove  along  the  north 
side  of  the  track.  In  the  same  direction  the 
train  was  moving,  to  the  next  croKslng 
west,  when.'  he  attempted  to  crofiH  the 
track,  and  the  carriage  was  struck  by  a 
flat  car  loaded  with  coal,  which  was  be- 
ing pushed  In  front.  The  train  was  com- 
posed of  the  flat  car  in  front,  then  a  box 
car  used  as  a  baggage  car,  next  a  coach, 
and  then  the  engine;  and  the  cars  were 
being  switched  so  as  to  put  the  engine  in 
front.  The  distance  between  the  crossings 
is  about  300  feet.  There  were  some  struc- 
tures along  the  track  between  the  street 
or  way  al<ing  which  the  carriage  was  be- 
ing driven.  An  ice  house  about  20  or  30 
feet  bquare  stood  ou  the  corner  next  to  the 
crossing;  ]uHt  east  of  the  Ice  house  tber^ 
was  a  beorhouse;  and  east  of  the  beer- 
hdUHe  there  was  a  coal  platform  extend- 
ing one  half  or  two  thirds  of  the  way  to 
the  next  crossing  eaRt,  where  the  driver 


first  attempted  to  crosa.  There  was  some 
coal  piled  upon  the  coal  platform,  biKh 
enough  to  conceal  the  flat  car.  A  space  of 
10  or  12  feet  was  between  the  beerhouse 
and  the  coal  platform.  The  train,  as  It 
was  moving  west,  picke«I  op  the  flat  car, 
which  was  standing  between  the  two 
croeaingH,  without  stopping,  and  coapled 
on  and  pushed  it  on  ahead.  As  Anderson 
drove  along,  he  might  have  seen  the  mor- 
ing  cars  until  he  reached  the  beerhonse. 
except  the  flat  car,  which  be  could  not  see 
after  he  reached  the  coal  platform.  He 
drove  bis  team  around  the  Ice  house  onto 
the  track,  and  the  flat  car  struck  the  bind 
wheel  of  the  carriaxe,  and  demolished  the 
wbeel  and  broke  the  axle.  Anderson  tes- 
tified that  he  was  looking  out  forthecara. 
That  the  first  he  saw  of  them  whs  after 
bis  horHes  got  upon  the  track.  The  cars 
were  moving  very  slowly,  and  he  did  not 
see  or  hear  the  train  before  he  entered  up- 
on the  track  after  he  turned  to  cross  It. 
He  said:  "I  did  not  hear  the  bell  or  whis- 
tle, but  think  I  could  If  either  had  sound- 
ed." "I  did  not  bear  the  passenger  tell 
me  not  to  cross.  I  heard  no  warning." 
That  If  he  bad  thought  of  any  danger  he 
could  have  hurried  across.  Mark  Cllne, 
the  passenger  In  the  hack,  teHtifled  that 
when  they  reached  the  second  croRsing 
the  train  was  not  more  than  two  or  three 
steps  from  It,  and  was  In  motion.  Wit- 
ness did  not  think  that  the  driver  would 
be  craiy  enough  to  cross;  but  when  he 
saw  him  heading  his  horses  for  the  crosM- 
ing,  witness  called  out  to  him :  "Confound 
yon!  Are  you  crazy?"  William  Oampsey, 
who  was  at  the  time  of  the  accident  a 
hrakeman  In  defendant's  employ,  was 
Rtandlng  on  the  west  end  of  the  coal  car 
which  was  bning  pushed  at  the  head  of 
the  train,  to  keep  a  lookout  and  give  sig- 
nals to  the  englneor  when  they  approached 
the  second  ciofslug.  Witness  saw  Ander- 
son on  the  hack,  approaching  this  cross- 
ing, when  the  end  of  the  car  was  only 
about  five  steps  from  the  crossing,  and 
moving  slowly  west.  Anderson  was  then 
about  15  or  20  steps  from  the  crossing ; 
and  seeing  him  apparently  about  to  cross, 
witness  hallooed  to  him  not  to  do  so,  and 
turned  and  signaled  to  the  enginper  to 
stop.  Anderson  was  looking  towards  the 
train  and  whipping  np  his  borses,  and 
turned  them  so  as  to  drive  quartering 
across  the  track  and  at  the  west  edge  of 
the  cruRHlng,  which  was  aliout  14 feet  wide. 
The  train  was  stopped  with  the  engine  on 
the  crossing.  T.  C.  Talt,  the  engineer  of 
the  train,  testified  that  he  did  not  see  An- 
derson till  he  saw  the  horses  coming  on 
the  track  at  the  second  crossing  west  of 
the  depot.  Witness  instantly  reversed  bis 
engine,  and  stopped  the  train  as  soon  as 
possible. 

The  court  charged  the  Jury  to  the  effect 
that  If  the  driver  discovered  the  passing 
train  in  time  to  have  stopped,  or  If  be 
could  have  discovered  it  by  the  use  of  or- 
dinary diligence,  plaintiff  could  not  recov- 
er, "unless  It  further  appears  that  after 
plaintiff's  employe  got  upon  the  truck,  or 
so  neah  It  that  he  could  not  extricate  him- 
self trom  the  danger,  the  delendant's  em- 
ployes saw  (hesitiiotlon  of  said  cnri-iage, 
and  bad  it  in  their  power  to  stop  the 
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train,  and  (aned  to  do  bo."  Tbis  charge 
has  been  aasigned  as  irror  becanse  there 
la  no  evidence  to  autb'irice  the  sabnilsBlnn 
of  anch  an  Inene  aa  to  the  defendant's  neg- 
llgeuce.  There  la  no  evidence,  either  from 
the  testimony  oT  the  wltueseea  or  from  the 
clrram8tanc<>8  attending  the  collision, 
tending  to  show  that  the  defendant's  em- 
ployes saw  the  carriage  in  time  to  stop 
the  train  and  prevent  a  collision.  Tbefact 
that  the  defendant,  la  its  plea  of  cuntrlh- 
atorv  negligence,  alleged  that  the  "engine 
and  cars  were  too  close  to  be  stopped," 
did  not  anthorise  the  sabmisalon  of  sncb 
an  Issue,  without  evidence  to  support 
It.  "A  charge  should  not  bo  given  where 
there  Is  not  8u£Bcient  evidence  fairly  to 
raise  an  Issue  of  fact  to  whlvh  it  relates; 
for  the  giving  of  a  charge  under  such  cir- 
cumstances induces  the  Jury  to  believe 
that.  In  the  opinion  of  the  conrt,  there 
Is  such  evidence. "  Railway  Co.  v.  Piatser, 
73  Tex.  124.  11  S.  W.  Kep.  160. 

In  defining  the  contributory  negligence 
of  the  driver  which  would  prevent  plain- 
tiir  from  recovering,  the  court  charged  the 
Jury  as  follows:  "Yet  If  plaintiff's  agent 
discovered  the  passing  train  In  time  to 
have  stopped  his  horses,  or  It  he  could 
have  diHCovered  It  by  the  use  of  ordinary 
diligence,  such  as  a  man  of  ordinary  pru- 
dence and  foresight  would  have  exercixed 
under  such  clrcumHtances,  and  was  not  in 
fact  thrown  off  bis  guard  by  defendant's 
failure  to  sound  the  bell  or  whistle,  then 
plaintiff  could  not  recover."  This  charge 
is  erroneous,  because  the  driver  would  not 
have  been  excused,  although  he  may  have 
been  thrown  off  his  guard  by  the  failure  of 
defendtint's  servants  to  sound  the  bell  or 
whistle,  if  he  had  discovered  the  passing 
train  in  time  to  have  stopped  his  horses, 
and  did  not  do  it,  or  It  he  could  have  dis- 
covered It  by  the  use  of  ordinary  diligence, 
and  did  not.  He  would  not  be  n>lieved 
from  the  exercise  of  care  on  his  part  by 
the  failure  of  the  defendant's  servants  to 
sonnd  the  bell  and  whistle.  The  evidence 
in  this  case  shows  very  conclusively  that 
the  driver  of  the  carriage  knew  that  tiie 
train  was  moving  in  the  same  direction  in 
which  be  wns  driving,  and  the  obstruc- 
tions to  his  view  of  the  moving  train  ex- 
isted only  for  a  very  small  part  ot  the  way 
from  ttie  crossing  where  he  saw  the  train 
moving  to  the  next  crossing,  where  the 
colllsiiin  occurred ;  and  It  cannot  be  as- 
sumed that  the  injury  was  caused  by  rea- 
son of  the  failure  to  give  the  signals. 
Railway  Co.  y.  Graves,  59  Tex. 330. 

The  charge  complained  of  under  the 
third  assignuient  ot  error  Is  the  law.  It 
Is  as  follows:  "The  law  does  not  require 
a  person  who  is  approaching  a  public  rail- 
road crossing  to  stop,  look,  and  llsteu  tor 
passing  triilns  before  attempting  to  cross, 
yet  a  lailure  to  do  so  might  be  negligence; 
and  whether  a  failure  to  do  so  would  or 
would  not  constitute  negligence  Is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury 
from  allthefacts  and  circumstunres  In  evi- 
dence In  the  case."  But  it  Is  not  usually 
properfor  the  court, in  its  charge,  to  sinele 
out  particular  acts  that  would  constitute 
negligence,  nor,  on  the  other  hand,  to  in- 
form thejory  that  It  would  not  l>e  the  duty 
of  a  person  about  to  cross  a  railroad  at  a 


public  crossing  to  exercise  certain  acts  ot 
precaution. 

Appellee  submits  that,  although  the 
court  may  have  erred  in  Its  charge  to  the 
Jury,  the  evidence,  the  charge,  and  the 
verdict  of  the  jury  sbow  that  the  damage 
to  the  plaintiff's  carriage  which  resulted 
from  the  first  collision  was  not  considered 
by  the  Jury  in  making  up  their  verdict. 
The  facts  show  that  the  second  collision 
occurred  on  the  return  of  the  engine  along 
the  main  track  shortly  after  the  first  colli- 
sion, and  that  it  was  due  to  the  negligence 
of  defendant's  servants  who  were  operat- 
ing the  train.  The  petition  alleges  that 
the  damage  to  the  carriage  resulting  from 
the  first  collision  waa  f50.  and  that  result- 
ing from  the  second  was  f  450.  There  was 
some  conflict  ot  testimony  as  to  the  ex- 
tent ot  the  injuries  from  the  first  cplllston. 
Some  of  the  witnesses  testified  that  one 
hind  wheel  and  one  axle  were  broken,  and 
the  only  valuation  placed  on  the  extent 
of  the  first  injuries  was  f  60.  ButCline  tes- 
tified that  the  carriage  was  badly  broken, 
and  "reduced  to  kindling  wood."  Camp- 
sey,  the  brakeman,  stated  that  the  car- 
riage was  badly  broken,  the  hind  wheel 
and  axle  broken,  and  side  mashed  In ;  that 
very  little  damage  was  done  the  second 
time,  the  breaking  all  being  done  by  the 
first  collision.  The  carriage  waasbown 
to  be  worth  $500  before  the  injury,  and 
it  was  shown  that  the  wreck  was  worth 
only  about  930  or  940  after  the  second  col- 
lision There  was  testimony  as  to  the 
original  cost  of  tbe  carriage,  and  the  ex- 
tent of  Its  use;  and  the  Jury  returned  a 
verdict  assessing  the  damages  at  $400. 
We  cannot  say  from  the  testimony  wheth- 
er the  jury  excluded  from  consideration 
the  damages  occasioned  l>y  the  first  colli- 
sion or  not.  They  may  have  done  so,  or 
they  moy  have  taken  into  consideration 
the  original  cost  of  the  carriage  and  tbe 
extent  of  its  use,  and  arrived  at  what 
they  considered  to  he  the  extent  of  the  en- 
tire damage.  We  do  not  feel  authorized 
to  say  they  did  not  adopt  the  latter  view 
of  the  testimony.  We  conclude  that  the 
Judgment  ot  the  court  below  should  be 
reversed,  and  tbe  cause  remanded. 

Adopted  by  supreme  court,  June  14,1802. 


GcLr,  C.  &  8.  F.  Rt.  Co.  r.  Kbrfoot. 
(Supreme  Court  of  Texas.    June  17,  1893.) 

CONDBUXATIOK  PbOCEEDINIH— KbYIEW  ON  A»- 
PEAL. 

Where  separate  proceedings  against  de- 
fendant to  condemn  a  right  of  way  over  two  tracts 
of  land  are  heard  together,  and  the  Rommlssion- 
era  assess  the  damages  to  both  tracts  in  a  single 
sum,  an  exception  to  the  award,  though  made  on 
the  ground  that  the  assessment  was  inadequate 
as  to  one  tract,  brings  up  ths  whole  case  for  re- 
view, and  it  was  not  error  for  tbe  court  to  allow 
defendant  to  amend  his  exception  by  alleging  the 
Inadequacy  of  the  assessment  ••  to  the  other 
traot. 

Appeal  from  district  court,  Brown  coun- 
ty; J.  W.  TiMMiNB,  Judge. 

Condemnation  proceedings  by  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company 
against  J.  D.  Kerfoot.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 


Digitized  by 


Google 


60 


SOUTHWESTERN  REPORTEB.  Yau  20. 


(Tax. 


J.  W.  Trny,  for  appellant.  Tboa. 
Maples  and  Be/7  A  Draae,  for  appellee. 

GAI.NK8.  J.  The  appellant  on  July  25, 
188.'),  filed  two  appliuatiouB  with  the 
county  ludxe  ot  Brown  county  to  con- 
demn a  right  of  way  over  two  tracts  of 
land,  known,  reapectlrely,  an  the  "E.  M. 
Peafie"  and  the  "Nathan  Brookahlre"  aur- 
veys,  each  of  which  waa  alleKsd  to  belong 
to  the  appellee,  J.  U.  Kerfoot,  and  F.  H. 
Kerfuot.  The  same  commlHslunera  wpre 
appointed  in  each  caae,  and,  though  the 
applications  were  to  condemn  each  tract 
separately,  tbey  rendered  Itat  out-,  award, 
aHMeasing  the  damages  to  both  at  9123  lu 
the  aggregate.  Thereupon  the  appellant 
filed  the  tollowlag objection:  "Nofv  comes 
J.  D.  Kerfoot,  and  excepts  to  the  award 
of  the  comnilsslonera  appointed  by  the 
honorable  Judge  of  this  court  to  Us  the 
damage  done  him  by  the  proposed  taking  ot 
right  of  way  for  the  road  of  the  above- 
named  plaintiff  over  defemlant'a  tract  of 
land  known  as  the  ' E.  M.  Pease'  one- 
third  league  of  land,  because  the  sum  of 
fl25  awarded  aa  couipnusation  for  such 
taking  la  wholly  Insufficleut.  Defendant 
says  that  be  uses  said  tract  of  land  aa  a 
sheep  and  horse  ranch,  and  the  right  of 
way  over  the  said  tract  aa  laid  nut  by 
plaintiff  runs  through  a  corner  ot  said 
tract,  and  cuts  oH  Id  the  shape  of  a  tri- 
angle about  150  acres  of  said  tract,  and 
renders  the  same  entirely  valueless  to  de- 
fendant, and  by  reason  ot  its  shape  ren- 
ders it  of  little  value  to  any  one  else;  that 
defendant's  damages,  on  a  reasonable  and 
fair  eHtlroate,  are  not  less  than  the  sum  of 
f  1,000. "  On  account  of  the  disqualifica- 
tion ot  the  county  Judge,  the  caae  was 
transferred  to  the  dlatrlct  court,  In  which 
the  Judgment  wan  rendered  from  which  the 
appeal  is  prosecuted.  Before  the  caae 
was  called  fortrial,  the  appellee  was  al- 
lowed to  file  an  amended  olijectloii  to  the 
award,  in.  which  he  complained,  in  sub- 
Btauce.  that  the  award  was  Insnfflclent  In 
amount,  both  as  to  the  Peaae  aurvey  and 
as  to  the  Brookahlre  tract,  and  alleged 
that  his  damages  amounted  to  93,0il)0. 
Thia  pleading  was  excepted  to  by  the 
appellant  upon  the  ground  that,  since 
the  appellee  had  failed  to  object  to  the 
award  as  to  the  Brookahlre  survey  at  the 
time  It  was  made.it  was  too  late  to  make 
objection  as  to  that  tract  after  the  caae 
hod  been  brought  to  the  district  court. 
The  court  overruled  appellant'a  excep- 
tion, and  its  ruling  Is  assigned  aa  error. 

It  may  be  conceded  that,  if  the  coramis- 
sionem  who  awarded  the  damages  hnd 
aaaeaaeil  the  dntunge  to  each  tract  of  land 
separately,  the  appellant  should  not  have 
been  permitted,  after  an  appeal  to  the 
court,  to  s'j  amend  bis  pleading  as  to 
bring  in  review  the  action  of  the  commis- 
sioners in  assessing  the  damages  to  the 
tract  of  which  no  objection  was  originally 
filed.  But  here,  although  separate  pro- 
ceedings were  Instiruted  for  the  condem- 
nation of  ths  several  tracts,  it  appears 
that  the  commiasioaers,  without  objec- 
tion from  either  party,  beard  the  two 
rases  to;jiether,  and  assessed  the  damages 
to  both  in  a  single  sum.  We  are  of  opin- 
ion,   tberefore,  that   tbe  exception  that 


was  originally  filed  to  tbe  award,  al- 
though it  named  only  one  tract,  was.  In 
effect,  an  exception  to  the  entire  assess- 
ment, and  brought  the  whole  case  as  con- 
solidated before  the  court  for  review.  It 
the  amount  awarded  was  notsufflcleot 
to  cover  the  damage  to  tbe  Pease  survey 
alone,  it  followed  that  it  was  not  suflS- 
cieut  to  cover  the  damages  to  both.  The 
appeal  from  the  award  as  to  both  tracts 
being  before  the  court,  we  think  It  was 
not  error  to  permit  the  appellee  to  amend 
his  objection  so  /as  to  make  it  more 
specific,  and  to  enlarge  the  amount  ot 
damages  claimed.  It  having  become  a 
case  In  court,  we  see  no  reason  why  the 
statute  which  permits  pleadings  to  be 
amended  should  not  apply  to  it.  We  find 
no  error  in  tbe  judgment,  and  it  is  af- 
firmed. 


Fbbibrrq  et  ah  v.  Walzeu. 
(Suprems  Cowrt  of  Texat.    June  H,  1893.) 
AoqaiBiTio:;  of  Homsstbad. 
Defendant  sold  his  old  homestead,  sni!  oo- 
oupled  other  premises  as  his  home,  with  a  contin- 
uing intention  to  make  the   land   in  dispute  bis 
home  by  a  purchase  whioh  ha  effected.    Held, 
that  defendant's  homestead  right  vested  simul- 
taneously with  his  acquisition   of  the   property, 
and  was  not  subject  to  a  prior  judgment  lien. 

Commissioners'  decision.  Section  A. 
Appeal  from  diatrict  court,  Bezar  couo- 
ty ;  Gborok  H.  Noonan,  Judge. 

»ult  by  Freiberg,  Klein  &  Co.  against 
Andrew  Wulzem  to  foreclose  a  judgment 
lien  upon  property  owned  by  defendant 
and  acquired  by  him  after  abstract  ot 
judgment  against  him,  filed  in  tbe  county 
where  the  property  was  situate.  Judg- 
ment for  defendant:  Plaintiffs  appeal. 
Affirmed. 

C.  K.  Breneman  and  Upson  &  Bergstrom, 
for  appellants.  J.  M.  Taylor  and  C.  L. 
Waribacb,  tor  appellee. 

Marr,  J.  This  suit  was  Instituted  by 
tbe  appellants,  Freiberg,  Klein  &  Co., 
against  the  appellee,  Andrew  Walzem.  in 
tbe  (listrlct  court  of  Rexar  county,  Tex., 
on  ths  loth  day  of  June,  1889,  to  foreclose 
a  judgment  lien  for  tbe  sum  of  91,674.19  up- 
on property  owned  by  defendant,  and  ac- 
quired by  him  after  an  abstract  of  the 
judgment  against  him  had  been  filed  in 
the  county  where  tbe  i>roperty  Is  situated. 
Defendant  alleged  that  he  bad  acquired 
the  property  for  the  purpose  of  a  home  for 
hinisielf  and  family,  and  Immediately  used 
and  occupied  the  aame  ns  a  home.  The 
cause  WHS  tried  on  October  12,  1889,  with- 
out a  Jury,  and  judgment  rendered  for  de- 
fendant, from  which  judgment  plaintiffs 
appealed  to  this  court,  and  assign  tbe  fol- 
lowing error:  "Tbe  court  erred  in  find- 
ing for  the  appellee,  Andrew  Walzem, 
against  tbe  Hen  claimed  by  appellants,  on 
the  ground  that  the  property  described  in 
plaintiff's  petiti.in  upon  which  the  judg- 
ment lien  is  clainied  and  sought  to  be  fore- 
closed was  the  homestead  of  appellee, 
Walzem,  in  thia:  that  tb«  facts  show  that 
ap[>eUan la'  (Freiberg,  Klein  &  Co.'s)  judg- 
ment was  of  record  in  Bexar  county  be- 
fore and  at  tbe  time  appellee,  Walsem,  ac- 
quired title  to  the  property  set  out  in  ap- 
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pellants'  petition,  and  tlierefore  appel- 
lants' li«n  attached  to  tbe  property  ahead 
of.  and  wan  and  is  superior  to,  appellee's 
humeHtead  claim  therein,"  The  land  in 
dispute  is  a  huuse  and  lot  "on  Avenue  D 
and  Heventh  streel,  lu  the  city  of  San  An- 
tonio, acquired  hv  appellee  by  deed  from 
Fritx  Hcbreiner.  dated  March  23,  1889." 
Tbe  abstract  uf  pin  In  tiff's  Judgment  was 
duly  recorded  and  indexed  In  tbe  proper 
records  of  Bexar  county  on  tbe  18tb  day 
of  March.  18MS.  Tbe  appellee.  Walsem, 
proved  "that  be  was  at  tbe  Instltntlon 
of  this  salt,  and  had  been  for  several  years 
prior  thereto,  a  married  man,  and  tbe 
bead  ot  a  family,  conslstins  «tf  himself,  his 
wife,  and  one  child ;  that  on  the  19th  day 
of  April,  1x86.  be  purchased  tbe  lot  No. 
14,  in  block  36,  on  Avenue  C,  in  the  city  ot 
San  Antonio,  with  the  proceeds  of  the  sale 
of  bis  former  homestead,  and  built  a  house 
on  it,  and  lived  therein,  and  occupied  it 
with  his  family  continuously  for  more 
than  three  vuars  as  their  homestead :  that 
on  tbe  19th  day  of  March,  A.  D.  1889.  de- 
fendant and  his  witesold  their  said  Av- 
enue O  homestead  to  Leopold  M.  Michael 
for  $3,000,  with  the  intention  of  investing 
the  said  money  In  another  homestead; 
that  un  tbe  23d  day  of  March.  A.  D.  1889, 
defendant  purchased  from  Fritz  i^cbreiner 
tbe  house  and  lot  on  the  corner  of  Avenue 
D  and  Seventh  street  in  the  city  of  San 
Antonio,  with  the  intention  and  for  tho 
purpose  of  muldnK  it  his  homestead,  and 
paid  therefor  the  $3,0U0  realised  by  him  as 
aforesaid  from  his  said  Avenue  C  home- 
stead: that  defendant  hud,  a  short  time 
prior  to  the  sale  of  his  Avenue  C  home- 
stead, temporarily  rented  it,  and  was 
renting  and  occupying  tbe  said  house  and 
lot  on  Avenue  U(with  the  intention  of 
purchasing  the  same  and  making  it  his 
homestead  whenever  he  sold  his  said  Av- 
enue C  homestead)  at  the  time  he  pur- 
chased it  from  the  said  Fritx  Schrelner, 
and  is  now  occupying  and  uHlng  tlie  said 
house  and  lot  on  Avenue  U  with  his  family 
as  his  homestead,  and  that  he  does  not 
own  any  other  real  estate  lu  Bexar  county, 
Texas,  or  elsewliero." 

Under  tbe  provisions  of  tbe  statute  the 
judgment  lieu,  when  duly  established,  will 
'operate  upon  ail  of  tiie  real  estate  of  the 
defendant  situated  in  tbe  county  wliere 
such  record  and  index  are  made,  and  upon 
all  real  estate  which  the  defendant  may 
thereafter  aequiresituated  in  said  county," 
Rev.  8t.  art.31&9.  The  lien,  however,  can- 
not be  extended  totbehomesteadof  thede- 
fendant,  which  the  constitution  and  laws 
exempt  from  forced  sale  and  every  charac- 
ter  of  liens  except  chose  specially  enumer- 
ated in  the  constitution.  Const,  art.  16, 
SaO:  Freeiu.  Ex'ns.  jj  'H9d.  It  has  been 
held  in  this  state,  however,  that  a  Judg- 
ment  lien,  when  once  fixed  upon  the  land 
of  tbe  defendant,  will  tie  superior  to  a  sult- 
seqnenti.v  acquired  homestead  right  in 
such  land.  Wright  v.  Straub,  64  Tex.  66. 
It  is  also  the  established  doctrine  in  this 
state  that  when  the  homestead  has  been 
voluntarily  sold,  the  proceeds  of  such  sale 
are  nut  protected  by  tbe  exemption  lawn 
from  tbe  claims  of  the  creditors,  although 
the  sole  was  made  with  the  intention  of 
purchasing  another  homestead.    The  re- 


investment and  acquisition  of  another 
homestead  must  be  complete  before  the 
protection  can  be  Invuked,  for  it  is  the 
homestead  Itself  which  the  constitution 
exempts,  not  tbe  money  with  which  one 
may  be  acquired  in  tbe  future.  Kirby  v. 
Qiddings,  (Tex.  Sup.)  13  S.  W.  Rep,  27, 
and  cases  cited.  In  view  of  tbe  principles 
announced  In  those  decisions,  as  well  as 
the  terms  of  the  statute  above  cited,  the 
counsel  for  the  appellantscontend  that  the 
Hen  of  the  appellants'  Judgment  attached 
to  the  land  In  dispute  at  the  very  moment 
it  was  acquired,  and  before  it  became  a 
homestead,  and  therefore  it  may  be  sold 
In  satisfaction  of  the  debt  and  lien.  We 
do  not  concur  in  this  view  of  the  case.  We 
are  of  tlie  opinion  that,  underthedlsputed 
facts  iu  eridence,  as  soon  as  appellee  ob- 
tained the  title  to  the  property  in  ques- 
tion. It  became  immediately  Impressed 
with  the  homestead  character,  and  there- 
fore the  Judgment  lien  could  not  and  did 
not  attach  to  it.  Crawford  v.  Ricbesou.lOl 
III.  3o1.  The  appellee  purchased  it  for  a 
home  for  himself  and  family,  and  had  no 
other,  and  at  the  very  time  was  actually 
occupying  and  continued  thereafter  to  oc- 
cupy it  as  bis  homestead.  The  lien  conid 
not  attach  until  the  land  became  the 
property  of  the  defendant,  and  tbe  very 
moment  that  it  did  become  his  property, 
as  we  have  seen,  it  l>ecame  bis  homestead 
also,  upon  which  the  lien  could  not  oper- 
ate. Tbe  property  in  controversy  was 
therefore  protected  from  tbe  operation  of 
the  lien,  not  tiecause  the  purchase  money 
was  exempt,  (for  such  was  not  the  case,) 
but  because  the  land  itself  was  exempt  aa 
the  homestead  of  the  appellee  immediately 
upon  its  acquisition.  From  the  sale  ot 
the  old  to  the  purchase  of  tbe  new  home- 
stead there  was  a  continuing  intention 
upon  the  part  of  tbe  appellee  to  make  the 
land  In  dispute  bis  home,  and  simultane- 
ously with  its  purchase  he  was  actually 
occupying  and  using  it  in  that  character 
and  for  that  purpose.  Eby  v.  Foster,  61 
Cal.  2S2;  Cowgell  v.  Warrington,  66  Iowa, 
666,  24  N.  W.  Rep.  266.  »ee,  also,  VVatklna 
V.  UaviH,61  Tex. 414;  Gardner  v.  Douglass, 
64  Tex.  76.  Hnder  snch  circumstances,  the 
homestead  right  of  tbe  appellee  in  the  land 
vested  Immedistely,  and  was  never  sub- 
ject to  the  judgment  Hen,  Our  conclusions 
are  based  entirely  upon  the  facts  of  this 
particular  case,  without  attempting  to  in- 
dicate what  should  be  tbe  proper  criterion 
upon  a  different  state  of  facts. 
Tbe  Judgment  should  be  affirmed. 

Adopted  by  supreme  court,  June  14,1893. 


MooiiK  et  al.  v.  Citt  of  Waco  et  ah 

{Supreme  Court  of  Texat.    June  10, 1892.) 

DSBD  —  CONSTKUCTIOX  —  AdYXBSS  POSSBSaiOK  — 
HlOBWATS —  KUKIUIPAL  COKPORATIOXS — PLBA — 

Limitation  op  Actions — Insanity. 

1.  Where  the  granting  clause  of  a  deed  con- 
veys property  to  children  in  trust  for  tJie  sole 
benefit  of  their  mother,  while  In  the  ?iajbendum 
It  is  declared  to  be  "In  trust  for  her  and  them- 
selves. "  meaning  the  children  named  as  trustees, 
the  rule  in  Shelley's  Case  does  not  apply,  and 
the  mother  t^es  a  fee-simple  estate. 

2.  Ordiuary  use  of  land  by  a  city  as  a  public 
street  is  a  sufficient  adverse  ponseasion   by  the 
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clt^for  the  parposwof  the  statute  of  limitatloaa. 

8.  A  plea  by  a  city  of  the  statate  of  limita- 
tions must  arer  that  the  oity  has  complied  with 
all  the  prorisions  of  the  statute,  Inoluding  the 
recording  of  its  deed  and  the  payment  of  state 
and  county  taxes. 

4.  The  statute  of  limitations  does  not  run 
against  a  person  of  unsound  mind  so  long  as  ha 
remains  insane. 

Appeal  from  district  court,  Mc'Lennan 
county;  L.  W.  Guodbich,  Jndi;e. 

TreapasB  to  try  title  by  Ed  Moore,  as 
guardian  of  Maria  E.  Woodward  Wortbam 
aKuinst  the  city  of  Waco  and  others. 
Plaintiff  obtained  ludgment  for  an  estate 
for  life.  Plaintiff  and  the  city  of  Waco 
and  other  defendants  appeal.    Reversed. 

Win.  M.  Flournoy,  tor  appellant  Ed 
Moore.  E.  A.  McKeiiney,  for  appellants 
E.  R.  Wortham,  W.  T.  MontKOinery,  and 
MontKoniery  minors.  John  F.  Flint,  for 
appellantClty  ofWuco.  fierrltiffJi  Kelley, 
for  appellees  J.  A.  Leftwlcb,  guardian, 
and  Susan  A.  Leltwlch. 

Hbnrt,  J.  This  is  an  agreed  case  and 
Is  stated  as  follows  by  the  parties :  "This 
is  on  action  of  trespass  to  try  title  for  tlie 
recovery  of  an  acre  of  land  in  the  city  of 
Waco,  bronght  by  Ed  Moore,  as  guardian 
of  Maria  E.  Woodward  Wortham,  who 
was  for  years  prior  to  19tb  June,  1878, 
and  still  is,  a  oob  compos  ttmntia,  and  be- 
yond thebope  of  recovery.  This  suit  was 
brought  in  the  district  court  of  McL«nnan 
county  on  29tb  of  August,  1891,  against 
the  city  of  Waco,  and  against  £.  R.  Wor- 
tham, who  was  one  of  the  children  of 
said  Maria  E.  Woodward  Worriiara,  and 
againut  the  other  appellees  herein,  who 
were  the  children  of  a  deceased  daughter 
and  a  deceased  Ron  of  said  Maria  E. 
Woodward  Wortham.  All  the  defendants 
pleaded  "nr.tgullty,"  and  the  city  of  Waco 
also  pleaded  the  statute  of  limitation  of 
five  years.  The  defendant  E.  R.  Wor- 
tham, and  those  claiming  under  the  de- 
ceaned  daughter,  Aon  Marin  Montgomery, 
also  set  up  specially  that  the  deed  herein- 
after quoted,  under  the  circumstances  sur- 
rounding the  parties  at  the  date  of  its 
execution,  passed  the  whole  title  in  the 
property  to  the  children  of  said  Maria, 
who  wereE.  R.  Wortbam,N.  J.  Wortham, 
and  Ann  Maria  Montgomery.  The  minor 
children  of  said  .Ann  Muriu  Montgomery 
were  represented  herein  by  their  guardian 
and  father,  William  F.  Montgomery,  who 
also  appeared  for  himself.  The  minor 
children  of  N.  J.  Wortham,  deceased,  were 
represented  herein  by  their  guardian,  J.  A. 
Leftwich,  who  bad  intermnrried  with  the 
widow  of  said  N.  J.  Wortham,  deceased, 
who  died  in  1886.  Said  Leftwich  and  wife 
were  also  parties  herein.  There  were  oth- 
er parties  to  the  suit,  but  they  were  dis- 
potied  of  in  such  a  way  by  the  decree  that 
their  rights  are  not  involved  in  this  ap- 
peal, as  all  parties  were  satisfied  there- 
with. Trial  was  had  on  December  — , 
1891,  and  Judgment  rendered  In  plaintiff's 
favor  for  an  estate  for  life  In  said  land, 
and  that  she  recover  said  land  us  against 
the  defendants,  who  are  appellees  herein. 
The  plaintiff  and  the  city  of  Waco  and  E. 
R.  Wortham  and  the  minor  children  of  N. 
J.  Wortham,  by  their  guardian  and  their 
motber,  Susan    A.  Leftwich,  and    all  the 


children  of  Ann  Maria  Montgomery,  (ttae- 
minors  being  represented  by  their  guard- 
ian,) and  their  father,  W.  F.  Montgiimerj^, 
gave  notice  of  appeal,  which  In  dae 
course  was  duly  perfected,  and  they  have 
assigned  errors. 

One  of  the  qoestlonB  Invoked  apon  tbl» 
appeal  is  the  proper  construction  of  tbe 
following  deed,  which  was  introduced  In 
evidence:  "Theatate  of  Texas,  county  of 
McLennan:  Know  all  men  by  these  preH- 
ents,  that  I,  N.  J.  W.  Wurthnm,  of  the- 
county  ol  McLennan  and  state  of  Texas, 
for  and  In  consideration  that  lam  Indebt- 
ed to  my  wife,  Maria  E.  Woodward,  now 
and  for  many  years  a  non  enmpus  mentis, 
for  whom  I  am  curator  and  guardian  by 
appointment  of  the  proper  court  In  tho 
pari«h  of  East  Feliciana,  state  of  Louisi- 
ana, the  indebtedneHS  being  on  account  of 
property  and  money  l>elonglng  to  my  sntd 
wife,  which  I  have  appropriated  to  my 
own  use  and  behoof,  amounting  to  many 
tbonsand  dollars,  I  have  bargained,  sold, 
and  conveyed  to  Ann  M.  Montgomery, 
wife  of  Wm.  F.  Montgomery,  Eben  R. 
Wortham,  and  N.  J.  Wortham,  all  of 
whom  are  children  of  the  said  Maria  E. 
Woodward,  in  trust  for  said  Maria  E. 
Woodward,  all  tbe  right,  title,  and  inter- 
est which  I  have  in  and  to  tbe  followinsr 
described  lands  lying  and  being  in  tbe 
state  of  Texas,  to  wit:  (1)  50  acres  of 
land  in  Calhoun  county,  out  of  tbe  Maxi- 
mo Sanchei  league,  etc.  (2)  Wm.  Graham 
64U-tarre  donation  tract  in  Harris  county, 
etc.  (3)  Isaac  H.  Bear  %  league  In  Falla 
county,  etc.  (4)  .Tno.  Ricbardson  {{league 
in  Bos(]ne  county,  etc.  (5)  (6)  One  acre 
of  land  in  the  city  of  Waco,  etc.  (7)  Fran- 
cis W.  Smith  320-acr^  tract,  assignee  of 
Jas.  B.  Cowen,  in  McLennan  county, 
etc.  (8)  My  interest  Id  8.  P.  Wilson  head- 
right.  In  McLennan  county,  etc.  (9)  The 
lower  half  of  C.  B.  iSmmons  %  league  In 
McLennan  county,  etc.  Together  with 
all  and  singular  the  rights,  members,  im- 
provements, hereditaments,  and  appur- 
tenances to  tbe  same  belonging  or  in  any 
wise  incident  or  appertaining.  To  have 
and  to  hold  all  and  singular  the  said 
premises  unto  the  suld  Ann  M.  Montgom- 
ery, wife  of  Wra.  F.  Montgomery,  Eben  R. 
Wortham,  and  N.  J.  Wortham,  her  chil- 
dren, in  truHt  for  her  and  themselves  for- 
ever. I  bind  mysplf  to  warrant  and  forev- 
er defend  this  against  the  claims  of  ail  oth- 
ers to  the  same  in  law  and  equity.  Wit- 
ness mv  hand  and  scrawl  for  seal  this  19th 
of  June,  A.  D.  1878.  N.  J.  W.  Wortham." 
The  deed  was  duly  acVnowledged  same 
day  and  was  duly  recorded  in  McLennan 
county  on  22d  June,  1878.  The  city  of  Wa- 
co holds  that  part  of  the  land  bue«l  for, 
covered  by  Seventh  and  Eighth  ctreets, 
shown  in  the  iuapc<intalned  in  the  record, 
which  property  it  holds  nnder  a  deed  from 
N.  J.  W.  Wortham  to  the  city,  doted  May 
24, 1SS6,  and  recorded  8d  Jnly,  1886.  The 
streets  have  always  been  kept  open,  and 
have  never  been  Inclosed  by  the  city,  or 
otherwise  occupied,  except  as  public 
streets  of  the  city  of  Waco,  and  open  for 
travel  by  the  public  generally,  and  have 
been  Improved,  kept  up,  and  maintained 
by  the  city  as  such  open  streets  continu- 
onsly  since  the  date  of  its  d<>ed. 
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1.  Upon  the  trial  the  court  sastalned  a 
deniarrer  to  the  city's  plea  of  Ave  years' 
limitation,  bokliog  that  the  city  bad  not 
pleaded  the  fiTe-years  statute  of  Umita- 
tion  becaase  there  could  be  no  such  ad- 
verse pusseHsion  by  the  city  of  the  proper- 
ty claimed  by  It  as  was  sufflelent  basis  lor 
the  rnnnlnR  of  the  flre-years  statute  uf 
limitation.  The  city,  by  this  appeal,  calls 
in  qneatlon  the  correctDess  of  this  ruling. 

2.  The  court  further  held  upon  the  trial 
that  the  aforesaid  deed  from  N.  J.  W. 
Wortham,  dated  19tb  June,  1878,  was  con- 
trolled by  the  rule  In  Hbelley's  Case,  and 
that  It  put  a  life  estate  In  Maria  E.  Wood- 
ward Wortham  with  remainder  over  to 
the  parties  (her  children)  therein  named, 
and  tbeir  heirs. 

3.  Another  question  presented  for  the 
decision  of  the  supreme  court  is  whether 
or  not  Bald  deed  put  the  whole  estate  in 
tee  simple  In  said  Mnria  E.  Woodward 
Wortham.or  whether  she  took  a  life  estate, 
witb  remainder  over  to  her  children  there- 
in named,  or  whether  the  deed  created  and 
passed  a  joint  estate  to  said  Maria  E. 
Woodward  Wortham  and  her  children 
therein  named. 

4.  The  court  farther  held  that  the  prop- 
erty could  not  be  partitioned  during  the 
life  of  Maria  E.  Woodward  Wortham,  and 
the  correctness  of  such  holding  is  also  in- 
voked by  this  appeal. 

We  do  not  think  that  the  proper  decision 
of  this  cause  is  controlled  or  affei-ted  by 
the  rule  In  Shelley's  Case.  The  K»verning 
rule  In  the  constrnction  of  written  instru- 
ments is  "that  every  part  of  the  instru- 
ment should  be  harmonized  and  given 
effect  to  If  itcanbedone."  Hancock  v.  But- 
ler, 21  Tes.  806.  But  this  rule  does  not  de- 
mand that  every  part  of  the  deed  shall  be 
treated  as  of  equal  weight  in  the  solution 
of  every  question  that  may  arise.  "The 
b»benduta  may  t>e  entirely  rejected  if  re- 
pugnant to  the  other  clauses  of  theeon- 
veyance. "  Devi.  Deeds,  $  213.  "  A  person 
who  is  not  named  in  tiie  premises  as  a 
grantee  may  take  by  way  of  remainder, 
but  where  the  grant  Is  to  one  person  the 
habendum  cannot  be  operative  wiien  It  Is 
to  biw  and  another  to  take  as  just  ten- 
ants or  tenants  In  common."  Id.  S  219. 
"If,  however,  there  Is  a  clear  repugnance 
between  the  nature  of  the  estate  granted 
and  that  limited  in  the  hahfn(liim,th9  lat- 
ter yields  to  the  former ;  but,  if  they  can 
be  cunstrned  so  as  to  stand  together  by 
limiting  the  estate  without  contradicting 
the  grant,  the  court  always  gives  that 
construction  in  order  to  give  effect  to 
both."  "The  test  to  be  applied  to  an  ha- 
ftenrfomln  a  deed  Is  whether  It  can  be  con- 
strued so  as  to  stand  with  the  premises, 
or  Is  so  repugnant  in  its  operatiop  as  to 
he  irreconcilable  with  the  latter.  In -the 
one  case  It  limits  and  explains  the  '  ^nt; 
In  the  other  it  is  rejected  as  of  no  ettect." 
i  Washb.  Real.  Prop.  469.  In  the  deed  be- 
fore us,  the  trust  in  the  granting  clause  of 
the  deed  Is  for  the  sole  benefit  of  "  Maria 
E.  Woodward,"  the  wife  of  tlie  grantor, 
while  in  the  babeudum  It  Is  lor  her  and 
"themselves,"  including  also  her  cliildren, 
who  are  mentioned  as  trustees.  The  na- 
ture of  the  trust  not  haviug  been  pre- 
scribed in  the  deed,  it  is  what  is  known  us 


a  "simple  or  dry  trust,"  In  which  the  eea^ 
tui  que  trust  is  entitled  to  the  actual  pos- 
session and  enjoyment  of  the  property, 
and  to  dispose  of  It,  or  to  call  upon  the 
trustee  to  execute  such  conveyances  of  the 
legal  estate  as  he  directs.  2 Perry,  Trusts, 
66.  If  the  habendum  could  be  given  effect, 
it  would  convey  the  property  to  the  wife 
and  children  named  as  tenaats  In  common. 
Thegran  ting  clause,  standing  alone,  would 
convey  the  fee-simple  estate  to  the  wife 
alone.  Under  the  rules  above  quoted,  we 
think  that  the  deed  must  be  treated  as 
vesting  such  title  in  the  wife. 

We  do  not  agree  with  the  court  below 
in  Its  conclusion  "that  the  city  could  not 
plead  the  flve-ye'urs  statute  of  limitation, 
because  there  could  be  no  such  adverse 
possession  by  the  city  of  the  property  by 
it  as  was  sufficient  basis  for  the  running 
of  the  Bve-yeiirs  statute  of  limitation." 

We  think  that  a  city  may  hold  property 
adversely  to  the  owner  for  the  purposes  of 
the  statuteof  limitations,  and  that  the  or- 
dinary uses  of  a  street  by  authority  of  u 
town  or  city  should  be  regarded  as  such 
possession.  But  to  entitle  it  to  acquire 
title  by  limitation  the  city  must  show  that 
the  terms  of  the  statute  have  been  com- 
piled with  in  other  particulars,  including 
the  record  of  its  deed,  and  the  payment  of 
state  and  county  taxes.  The  agreed  case 
does  not  show  that  these  facts  were 
averred  in  the  pleading  to  which  the  ex- 
ception was  sustained,  and  therefore  It 
does  not  appear  that  an  error  was  com- 
mitted in  overruling  the  plea.  It  appears 
from  the  agreed  case  that  the  grantee  was 
of  unsound  mind  when  the  deed  was  made, 
and  that  she  has  so  remained  ever  since. 
The  statute  did  not  run  against  her.  The 
deed  under  which  the  city  claims  was 
made  by  the  husband  after  he  had  con- 
veyed the  property  to  the  trustees,  from 
all  of  which  it  appears  that  the  city  has 
not  acquired  title  by  limitation.  The 
judgroeut  will  be  reversed,  and  here  ren- 
dered fortheappellant  Moore, asguardlan. 


Bkttrbton  et  hL  v.  Echols. 

{Saprtme  Court  of  Textis.    Jane  10,  1899.; 

Triai.  of  Right  or  Pbopbbtt  —  Jubibdiction  — 
Sequestratiox — Pbacticb — CHATTBL  MOBTOAeK 
— EVIDKXCB. 

1.  The  district  court  has  jurisdiction  of  » 
trial  of  the  right  of  property,  where  the  value  of 
such  property  is  flzed  by  the  sheriff  at  $500.  S^- 
win  v.  Blanks,  60  Tex.  588,  followed. 

8.  Rev.  Bt.  art.  4689,  whiuh  directs  the  sher- 
iff, In  a  trial  of  the  right  of  property,  to  return 
a  copy  of  the  writ  of  sequestration  to  the  court, 
does  not  require  a  certification  thereof  by  him. 

8.  A  chattel  mortgage,  required  to  be  regis- 
tered under  Act  April  1^,  1S79,  is  not  admissible 
in  evidence  without  proof  of  its  execution. 

Appeal  from  district  court,  Fanoln  coun> 
ty  ;  E.  D.  McClelland,  Judge. 

Trial  of  the  right  of  property  in  certain 
goods  seized  by  virtue  of  a  writ  of  sequca- 
tratlon  in  favor  of  B.  F.  Echols  against  J. 
8.  Harrison,  and  claimed  by  W.  J.  Better- 
ton  &  Co.  The  attaching  creditor  ob- 
tained judgment.  Claimants  appeal.  Re- 
versed. 

W.  B.  Gross  and  Lusk  *  Thurmond,  for 
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«I>peIlaDtB.  Taylor  A  Oattowajr,  for  appel- 
lee. 

Gainkb,  J.  This  was  a  trial  ot  the  right 
of  property  In  certain  barroom  furniture, 
wliicb  was  aelsed  by  virtue  of  a  writ  of 
uequestration  isaued  from  the  district 
<-oiirt  uf  Hunt  county  in  favor  of  the  ap- 
{Mllee  and  BKalnet  one  J.  S.  Harrison. 
The  pluintlD  in  the  original  suit,  the  ap- 
pellee here,  enught  in  that  action  to  fore- 
close a  mortgage  upon  the  property  ae- 
queatered.  The  writ  was  executed  In 
Fannin  county  by  the  aherltf  of  that  coun- 
ty. The  appellants  having  made  an  affl- 
<lHvlt  ano  Klven  bond  as  required  by  the 
statute  fur  tbe  trial  of  the  rlKbt  of  prop- 
erty, and  the  property  having  been  valued 
by  the  sheriff  at  f500,  the  oath  and  bond, 
together  with  a  copy  of  the  writ,  were  re- 
turned to  the  district  court  of  Fannin 
county.  In  his  tender  of  issaee,  the  plain- 
tiff alleged.  In  substance,  that  he  waa  the 
holder  of  a  note  made  by  Harrison  which 
was  covered  by  a  mortgage  upr)n  the 
property  sequestered.  The  claimants 
pleaded  a  general  denial,  and  specially  an- 
Hwered  that  the  mortgage  was  fraudulent 
and  void,  and  that  before  the  levy  of  the 
writ  ot  aeqaestration  they  had  acquired 
title  to  the  property  by  a  purchase  at  a 
aaie  under  execution  against  Harrlaon, 
the  alleged  mortgagor.  Kuch  is  an  outline 
of  the  issues  as  presented  in  the  pleadings. 
The  validity  of  the  writ  of  sequestration 
was  not  put  In  isHue  by  any  special  plea. 

It  was  Insisted  in  appellants'  brief  that, 
because  the  value  of  the  property  as  as- 
fiessed  by  the  sheriff  waa  exactly  f  500,  the 
district  court  did  not  have  Jurisdiction  to 
try  the  cause.  In  Erwin  ▼.  Hlanlcs,  60 
Tex.  5f).3,  this  precise  question  was  pre- 
sented, and  It  was  held  that  the  district 
court  bad  Jurisdiction  of  snch  a  case.  The 
conflicting  provisions  of  our  constitution 
and  statutes  npon  this  matter  are  very 
freely  discussed  In  the  opinion.  The  doc- 
trine is  reatfirmed  in  Carney  v.  Marsalis, 
77  Tex.  62.  13  S.  W.  Rep.  636.  Upon  the 
trial  the  plaintlO  offered  In  evidence  the 
«opy  of  the  writ  of  sequestration  which 
had  been  returned  by  the  sheriff,  and  its 
admissidn  was  objected  to  by  the  claim- 
ants, upon  the  ground  that  it  wasnot  ct>r- 
tified  to  as  a  true  sopy  ot  the  original 
writ.  It  was  admitted  by  the  court,  not- 
withstanding the  objection.  In  Publish- 
ing Co.  V.  Hitson,  SO  Tex.  216, 14  S.  W. 
Rep.  843.  and  16  S.  W.  Kep.  551,  we  held 
that,  upon  the  trial  uf  the  right  of  prop- 
erty, the  plnintlfi  was  not  bound  to  offer 
in  evidence  the  writ  under  which  theprop- 
erty  was  taken,  unless  its  validity  be  as- 
sailnd  by  the  claimant  In  a  special  answer. 
It  follows  that,  If  the  court  erred,  the  er- 
ror waa  immatei-ial.  We  will  say,  how- 
ever, in  view  of  another  trial,  that  none 
Ml  the  objections  to  the  writ  are  tenable. 
It  Is  In  substantial  compliance  with  tlie 
statute.  The  statute  does  not  require 
that  the  sheriff  shall  certify  to  the  copy  of 
the  writ  which  he  returns  to  the  court 
with  the  affidavit  and  bond  forthe trial  uf 
tiie  right  of  property.  It  merely  requires 
that  he  shall  return  a  copy.  Rev.  St.  art. 
482'J.  When  a  copy  is  found  among  the 
I>upers  of  tue  case,  with  a  return  upon  It 


signed  by  bim  oflSclally,  and  showing,  as 
in  this  case,  that  he  has  seized  the  prop- 
erty by  virtue  of  thf>  writ,  and  released  it 
upon  the  claimant's  makiugoatb  and  giv- 
ing bond  fur  the  trial  of  the  right  of  prop- 
erty, we  think  it  is  to  be  presumed  that  be 
has  done  his  duty,  and  that  the  copy  re- 
turned is  a  true  copy  of  the  writ. 

The  court  also  admitted  in  evidence  the 
mortgage  alleged  in  plaintiff's  pleading 
over  thedefendant's objection.  Thegruuud 
of  objection  was  that  there  was  no  proof 
of  its  execution.  We  think  the  objection 
well  taken,  and  tbat  tlie  mortgage  should 
have  been  excluded.  This  was  a  chattel 
mortgage,  and  was  required  to  be  regis- 
terad,  under  the  act  of  April  22.  1879,  (2 
Sayles,  Ann.  St.  art.  31906;)  and  since  tbat 
act  went  into  effect  It  is  an  instrument 
that  is  not  authorised  to  be  recorded  by 
article  4.S31  of  the  Revised  Statutes.  There- 
fore we  think  It  was  not  admissible  with- 
out proof  of  its  execution,  even  if  it  had 
been  filed  among  the  papers  threedays  be- 
fore the  trial  and  proper  notice  bad  been 
given.  The  act  of  April  22,  1879,  is  peculiar. 
It  permits  the  regiatration  of  chattel 
raortguges  without  acknowledgment  or 
proof  of  their  execution,  and  therefore  we 
think  it  was  not  Intended  that  tbey  should 
be  admitted  In  evidence  under  any  drcnm- 
stancea  except  upon  proof  as  at  common 
law.  The  case  of  Grounds  v.  Ingram,  76 
Tex.  509,  12  S.  W.  Rep.  1118,  cited  in  the 
brief  ol  counsellor  appellee,  is  not  in  point, 
and  dues  not  support  their  contention. 
There  a  copy  of  the  mortgage  was  admit- 
ted in  evidence,  and  it  Is  evident  from  tbe 
opinion  tbat  its  admission  would  have 
been  held  error  if  the  proper  objection  had 
been  interposed.  The  other  assignments 
uf  error  either  present  questions  already 
dlHposed  of  by  what  we  have  said,  or  are 
such  as  need  not  arise  upon  another  trial. 
For  the  error  of  the  court  in  admitting; 
tlie  mortgage  without  proof  ot  its  execu- 
tion tbe  judgment  Is  reversed,  and  the 
cause  remanded. 


Batebon  y.  Ohoatb  et  al. 

(Supreme  Court  of  Texcu.    June  14,  1S93.) 

Tbbbfabs  to  Tkt  Title — Titlb  to  Suppoet — Er- 

IDENOS — ISSTKCCTIOir. 

1.  In  trespass  to  try  title,  plsintifl  caooot  re- 
cover where  his  own  testimony  shows  that  he 
placed  defendant  in  possession  of  tbe  premises 
as  mortgagee,  whlcti  mort^rase  plaintiff  does  not 
oiler  to  pay. 

2.  In  trespass  to  try  title,  where  plaintUt 
seeks  to  set  aside  a  deed  as  a  cloud  on  title,  and 
the  answer  alleges  that  tbe  deed  was  Intended  as 
a  mortgage,  and  plaintiff's  evidence  tends  to  sup- 
port the  allegation,  it  is  proper  to  submit  to  tbe 
jury  the  question  whether  theiDStrament  was  in- 
tended as  a  mortgage,  though  the  question  was 
not  raised  by  the  complaint 

8.  Plaintiff  was  indebted  to  defendant,  and 
as  security  tbe  latter  held  a  vendor's  lien  on  7S 
acres  of  land,  and  as  further  seourity  plaintiff 
transferred  to  bim  a  note  against  H.,  which  was 
secured  by  a  vendor's  lien  on  a  88-Bcre  parcel  of 
land.  H.  being  unable  to  pay  tbe  note,  he  con- 
veyed the  land  to  defendant,  to  hold  as  further 
security  for  plaintiff's  debt  Plaintiff  after- 
wards conveyed  the  7&-acre  parcel  to  defendant, 
and  alleged  in  an  action  to  set  aside  the  same, 
and  the  uonveyance  by  H.  of  tbe  i38-acre  parcel, 
that  the  conveyance  of  the  T&-acre  parcel  was 
made  to  enable  defendant  to  raise  money  on  both 
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MTcela  CO  pay  plstntlir*  tndebt«]ness  to  him. 
Defendant  claimed  the  latter  conveyauce  as  abso- 
late.  The  jury  was  instructed  tbat  if  tbe  con- 
Teyanoe  from  plaintiir  to  defendant  of  the  76 
acres  was  on  absolute  conveyance,  as  a  settlument 
of  the  debt  due  from  plaintiff,  to  find  for  defend- 
ant without  further  consideration.  Held,  that 
the  instruction  was  erroneous,  as  it  disregarded 
the  conveyance  of  the  SK-acre  parcel. 

CommfasIonerB*  deelslun.  Section  A. 
Appeal  from  district  cuurt,  JohuHun  conn- 
ty;  J.  M.  Hall,  Judge. 

TreRpass  to  try  title  by  John  W.  Bate- 
iH>n  against  Lnke  Choate  and  another. 
Defenilantfi  had  ]ndgment,  and  plaintlB 
apppalH.    Kereroeil. 

tienry  &  Green,  for  appellant.  C.  V. 
Myers  and  Polndezter  A  Pad  el  ford,  for 
appellees. 

Coi.i.AHn,  J.  The  followlns  Rtatement 
and  result  of  the  case  made  by  appellnnt 
is  A«ceptfd  by  tbe  appellees  as  correct, 
with  some  addltluns,  which  will  be  uote<l : 
Appellant,  John  W.  Bnteson,  as  plaintiff 
below,  brought  this  suit  on  tbe  5th  day  of 
September,  18«8,  in  form  of  trespass  to  try 
title,  against  appelle«>s,  LiDke  (?hoateand 
John  Hemphill,  to  recover  \W%  acres  of 
land  of  the  T.  D.  CUrk  stirvey.  In  Johnson 
eoonty,  which  land  Is  described  In  the  pe- 
tition, to  remove  donds,  for  rents,  and 
daniaKCS.  Plaintiff  specially  set  apthat 
defen<lant  Choate  paid  off  a  judcrment  of 
$624.45,  with  foreclosure  of  Hen  on  the  Ih 
acres  uf  land  sued  for,  at  the  reqnest  of 
plaintiff,  which  the  Lorance  eHtute  held 
SKalnst  plaintiff,  with  the  understandinK 
that  said  (.'hoate  should  hold  said  Jiidv- 
ment  as  security  for  the  repHyment  of  the 
money  so  advanced  by  him  and  Interest; 
that  plaintiff  deposited  with  said  Choate, 
as  collateral  security,  a  note  for  $300  pa.T- 
ahle  to  order  of  plaintiff,  and  slRned  by 
defendant  Hemphill,  retaining  vendor's 
Il«n  on  the  28^  acres  of  land;  that,  after 
tlip  maturity  of  said  $300.  Hemphill  paid 
snid  note  with  the  consent  of  plaintiff  and 
defpnilant  Choate,  by  makiiiK  Ilia  warranty 
deed  to  Choate  to  the  tiald  :2S^  acres  of  land, 
which  deed  Choate  accepted  as  security.  In 
lti>n  of  said  note,  and  surrendered  said 
note  to  Hemphill,  and  said  ^^  acres  of 
land  l>ecame  the  property  of  plaintiff  sub- 
ject to  HHid  lien  :  that  on  the day  of 

,  1S8-,   plaintiff  executed   and  dellv- 

*re<l  to  Choate  his  warranty  deed  to  the 
75-acre  tract  of  land,  in  order  to  enable 
Choa  te  to  borrow  enough  money  on  the 
land  to  pay  him  what  plaintiff  owed  him. 
If  said  li>an  was  effected,  or.  If  the  same 
failed,  the  land  was  to  be  conveyed  back 
to  plaintiff  by  Choate:  the  loan  failed  to 
be  effected:  Choate  refuses  to  make  deed. 
Prayer  that  said  deeds  be  canceled,  set 
SHide.  and  annulled  as  a  cloud  upon  plain- 
tiff's title;  that  plaintiff  have  title  vested 
In  him  out  of  both  defendants;  posscHslon 
and  Judgment  aKSinst  Choate  for  his  dam- 
9iZ('s  and  rents:  and  such  other  legal  and 
equitable  relief  as  the  facts  and  pleiidinfrs 
will  warrant.  At  the  November  term, 
ISfiS.  defendant  filed  a  eenerni  demurrer, 
general  denial,  end  plea  of  not  guilty.  No- 
Teniher  5,  ]w»9,  Choate,  by  leave,  fliod  a 
sefiarate  answer,  relteratfnK  former  an- 
swer, and  pleading  specially  that  on  De- 
cember 1, 1SR4,  he  paid  off  a  lodgmeot  of 
▼.208.v.no.l---5 


$624.46,  with  foreclosure  of  vendor's  lien 
on  the  75-acre  tract  of  land  described  in 
plaintifl's  petition,  at  tbe  request  of  the 
plMlntiir,  which  the  Loranee  estate  held 
against  the  plaintiff,  the  plaintiff  then 
promising  tn  refand  to  defendant  his 
monny,  with  10  perc»?nt.  Interest  thereon. 
In  one  year  from  said  date;  that  plalutlff 
at  tbat  time  deposited  with  the  defendant, 
as  collateral  security,  tbe  promlssorj-  note 
of  defendant  Huniptiill,  secured  by  ven- 
dor's lien  on  the  2H>j^.acre  tract  of  land, 
payable  to  plaintiff  for  the  sum  of  $U00. 
due  12  months  from  Its  date,  bearing  lo> 
terest  at  10  per  cent,  per  annum;  when 
said  note  matured,  Hemphill,  by  consent 
of  all  parties,  deeded  said  2S|j(  acres 
of  land  to  defendant  Choate,  and  lecelved 
bis  note  canceled,  and  plaintiff,  on    the 

da.y  of  ,  1H8-,  conveyed  tlje  76 

acres  to  Choate,  all  of  which  satisfied  said 
Judgment,  and  said  land  becHine  the  prop- 
erty of  Choate;  that  Choate  was  entitled 
to  the  use  of  land  up  to  date  of  deeds,  fur 
advancing  plaintilT  money  on  Judgment; 
defendant  pleaded  said  deeds  In  the  alter- 
native as  mortgages,  and  prayed  for  fore- 
closure. Plaintiff  on  29th  or  April,  1H89, 
filed  his  first  suppleuiental  petition  in  re- 
ply ti>  foregoing  answer,  demurrer,  gen- 
eral denial,  and  plea  of  payment  by  ac- 
count running  from  .Tune  1,  18SC,  to  .Janu- 
ary, 188S,  for  work,  hauling,  horse  hire, 
and  various  other  Items,  Including  rcut 
of  house  from  December  6,  1SS5,  at  $2ii  per 
month,  $400,  and  rent  of  ianil  in  contro- 
versy for  three  years,  at  $100  per  year, 
$::0U,  aggregating  more  than  the  amount 
due  defendant.  To  this  defendant  filed 
demurrer,  denial,  and  plea  of  two  years' 
limitation.  On  the  8d  of  December,  1SS», 
plaintiff  Hied  second  supplemtn  tal  petition, 
again  denying  answers  of  defenilunt,  de- 
mnrrer,  usury,  and  statute  of  limitations 
of  two  years  to  defendant's  claim  of  mon- 
ey loaned;  and  specially  sotting  up  that 
on  the  $624.45  loaned  to  plaintiff  he  agreed 
to  pay  defendant  2  per  cent,  interest  per 
month,  which  was  also  agreed  to  by  de- 
fendant, and  this  Interest,  together  with 
thn  house  rent,  rendered  thecontract  usuri- 
ous and  void.  On  application  of  defend- 
ant Choate  that  plaiiitifl  was  cutting  tim- 
ber on,  trespassing  upon,  the  land,  and  in- 
terfering with  defen<lnnt's  possession,  in- 
Jnnctioii  was  issued  restraining  plaintiff 
from  so  doing,  until  further  order  of  the 
court.  The  writ  is  dated  January  18, 1HS9, 
On  tho  day  of  trial,  before  announce- 
ment, and  without  leave  of  the  court, 
plaintiff  demurred,  escepted  specially  to 
the  injunctlou  suit,  and  answered  that, 
by  the  writ,  he  was  deprived  uf  tbe  use  of 
20  acres  of  the  land  in  cultivation,  worth 
$100,  which  be  claims  as  damages;  and 
that  he  was  further  damaged  In  the  sum 
of  $50,  for  that  ho  was  poor,  and  was  en- 
gaged In  hauling  wood  fur  a  support,  and 
but  for  the  writ  restraining  him  he  could 
have  cut  and  haulei  off  the  premises  to 
the  city  of  Cleburne  wot»d  of  the  net  value 
of  $.')U.  He  asks  Judgment  for  all  these 
damages  against  defendant  and  the  sure- 
ties on  the  Injunction  bond.  On  same 
day  defendant  moved  to  strike  out  the  re- 
ply to  the  Injunction  sjit,  because  It  came 
too  late.    The  Judgment  rendered  on  tbe 
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7th  December,  1889,  Rustalned  the  motion, 
and  at  Rame  time  judgment  was  rendered 
fur  Cbuate  that  he  re<:uvt>r  from  plaintiff 
tile  75  and  2H%  acrea  of  land  from  plalntiH 
and  defendant  Herapblil,  granting  writ  of 
pusHeHalun,  perpetuating  the  iiijunctioa, 
and  for  9o0  rent  aKniimt  the  plaintiff. 

There  iu  no  conflict  in  thetuntimuny  that 
Choate  paid  uff  the  Judgment  uf  tlie  Lor- 
ance  eBtate  agaiiiat  Bateson,  fnrecluHinK 
rendor'8  lien  upon  the  75  acrea  of  land  in 
suit,  after  an  order  of  nnle  was  Issued, 
paying  ¥G24.45,  and  talcing  a  written 
transfer  of  the  judgment  from  the  admin- 
istrator at  the  time.  At  the  time  this  was 
done  It  was  understood  that  he  was  to 
hold  the  land  as  security  for  the  money  so 
advanced  for  Bateson's  benefit;  and  at 
the  same  time,  as  a  further  HHCurity,  Bate- 
Bon  transferred  to  him  the  Heinpbili  note 
fur  $AW,  it  being  for  the  purchase  price  of 
tlie  other  2>%  acres  sued  for.  Plaintiff 
testified  tliat.  when  the  HemphiM  note  fell 
due,  by  n^reen'.eut  of  all  tlie  parties  the 
latter  conveyed  the  2S>|(  acies  to  Choate, 
and  Hemphill's  note  was  canceled  and  sur- 
rendered to  him.  In  this  way  UempUiil 
paid  the  note.  Plaintiff  testified  that 
Choate  was  to  hold  the  land  as  Hecurity  for 
the  money  advanced,  just  as  be  held  the 
note,  l)ut  Bateson,  the  plaiatiff,  was  to 
and  did  release  Hemphill,  and  was  to  take 
the  land  sutijeut  to  Cnoate's  lien.  After- 
wariis  plaintiff  says  he  saw  he  could  not 
pay  Choate,  and  he  was  pressing  for  his 
money,  "so,"  he  says,  "I  agreed  with  him 
that  I  would  convey  to  him  the  75  acres 
of  land,  and  he  (Choate)  would  tiien  con- 
vey the  75  acres  and  the  2x  acres  bacit  to 
me,  and  taice  my  notes  for  tlie  purciiase 
money  tor  what  I  owed  bim,  and  i-etain 
a  vendor's  lien  on  the  land,  and  by  that 
means  he  could  find  sale  for  the  notes,  and 
get  bis  money,  and  if,  after  trying  this 
plan,  he  tailed  to  get  monev,  we  would 
let  the  matter  stand  as  It  was  at  first. 
To  all  this  Choate  agreed,  and  I  made 
and  delivered  to  him  a  deed  on  this  un- 
dei'Htandlng.  He  claims  thpland  absolute- 
ly under  said  deed.  He  claims  both  tracts 
now,  and  has  been  living  on  the  75  acres 
ever  since.  He  occupies  2  acres  of  tlie 
land.  I  agreed  to  let  him  have  the  use  of 
the  house  and  the  two  acres  of  land  as 
an  inducement  to  hini  to  advance  me  that 
money.  I  did  not  agree  to  let  him  have 
It  for  nothing.  He  has  never  paid  me  any- 
thing as  rents  or  otherwise  for  the  house 
and  land."  He  says:  "They  are  worth 
95  per  month  rent  during  the  time  he  has 
occupied  it.  I  have  been  in  posHCSHlon  of 
the  balance  of  said  lanii,  using, occupying, 
cultivating,  and  enjoying  the  same,  and 
paying  the  taxes  tliereon  all  the  time. 
*  *  *  Choate  never  did  say  an.vtbing  to 
me  about  paying  him  any  rent  for  the 
land.  He  dispossessed  me  of  the  land  in 
this  case  by  writ  of  injunction  in  Januar.v, 
18H9,  and  be  has  been  in  possession  since 
that  time.  •  •  •  There  are  about  20 
acres  In  cultivation.  That  Choate  has 
had  about  one  year,  of  tlie  rental  value 
«if  $3  per  acre.  •  •  *  He  moved  to  the 
laud  after  Christmas  of  1K85.  When  these 
dee.'ls  were  to  be  made  bacic  to  me  liy 
Choate  he  was  to  give  me  credit  for  all 
tliat   was  due  me  from  bIm,  and  this  la 


what  we  fell  out  about.'  Choate  had 
tried  to  sell  the  land  as  his  own  Just  before 
suit,  and  when  plaintiff  learned  this  he 
called  on  Choate  fora  settlement.  "  I  told 
him  I  would  allow  him  two  per  cent,  per 
month  on  his  money  from  dateottheloan, 
if  he  would  give  me  my  credits,  and  he 
could  pick  a  man  and  i  a  man,  and  these 
two  pick  a  third,  and  I  would  abide  their 
decision.  He  said  he  would  do  this.  A 
few  days  after  that  I  saw  him,  and  Iih said 
be  would  not  pick  a  man,  but  when  I 
brought  bIm  his  money  he  would  make 
me  a  deed.  He  said  It  was  $900.  I  paid 
Choate  on  the  amount  I  owed  him  as  fol- 
lows, in  work,  cash,  and  other  ways,  from 
June,  1K86,  to  this  time,  about  f  135,  wbicb 
he  refused  to  credit  me  with." 

Plaintiff  introduced  in  evidence  warran- 
ty deed  from  Bateson  to  Choate,  convey- 
ing the  75  acres,  dated  February  8, 1H88. 
Warranty  deed  from  Bateson  to  Hemphdl 
to  the  2^%  acres,  dated  November  \'i,  Ih^S, 
retaining  vendor's  lien  to  secure  the  fSOO 
purchase  money ;  also  warranty  deed  by 
Hemphill  to  Choate  to  the  28  acre^,  dated 
27th  November,  1K86,  in  extinguishment 
of  the  vendor's  lien  note.  Choate  teatifled 
that  he  lives  on  the  75-acre  tract  of  land, 
and  that  be  loaned  theS(i74.45tor  purposes 
and  on  condition  stated,  and  as  follows: 
T  got  deed  to  land  from  Bateson  and 
from  Hemphill.  I  hold  the  deeds  and  tbe 
Judgment.  Neither  of  them  havebeenpald. 
The  deed  was  a  sale  to  me  of  the  land  tor 
what  he  (Ba tenon)  owed  me,  and  was  a 
full  payment  of  what  Bateson  owed  ine. 
The  land  la  lulne.  I  never  gave  Bateson 
any  ci-edit  for  any  sum  as  paid  by  bim 
when  Hemphill  couve.Ted  me  land  nor 
when  Uatesou  did.  I  still  hold  It,  (the 
judgment,)  and  am  going  tohoid  the  deed 
and  Judgment  ffir  what  he  owes  me.  Nev- 
er agreed  to  pay  rent  for  house  I  live  In. 
He  agreed  to  let  me  have  the  house  free  of 
rent  until  the  nione.v  was  paid  bark.  It  is 
my  house.  Bateson  paid  me  $20."  He 
denied  each  item  of  Bateson's  account, 
except  the  $20.  He  had  lived  In  the  booHe, 
on  the  75-acre  tract,  from  the  time  he  let 
Bateson  have  the  money,  and  is  iivingr 
there  now,  and  two  acres  of  ground  along 
with  the  house.  Defentlant  read  the  Lor- 
ance  judgment  against  Bateson  for  $G24.45 
In  district  court,  dated  Ist  Decemlier,  1884. 
foreclosing  vendor's  lien  on  the  75  acres  of 
land,  and  the  transfer  of  the  Judgment  to 

him   on day   of  Decern lier,  18S5.     M. 

A.  Otis  (administrator  of  Lorance  estate) 
says  the  parties  came  to  bim  to  draw  tbe 
deed  to  the  75  acres  of  land.  Could  not 
remember  definitely  anything  that  was 
said,  but  says  that  the  Impression  they 
left  uiiun  him  was  that  the.v  had  closed  np 
the  matter  by  Bateson  deeding  the  75 
acres  to  Choate  for  mone.v  Choate  had  ad- 
vanced to  redeem  the  land  from  the  Judg- 
ment. Hemphill  also  testified  that  at  the 
time  he  made  the  deed  to  Choate  for  the 
2K%  acres  of  land  his  understanding  was 
and  is  that  it  was  Intended  by  Bateson 
and  Choate  as  a  security  for  money  Bate- 
son owed  him,  and  not  an  absolute  deed. 
The  field  notes  show  that  the  two  sur- 
veys, together  amounting  to  108\  acrea 
of  land,  adjoined  each  other. 

Tbetiratassignmentut  error  Isaddressed 


Digitized  by 


Google 


Ti-x. ) 


BATE-ON  e.  CITOATE. 


67 


to  the  ruiinff  of  the  court  In  strlkliis  out 
plaintifl'a  exceptions  and  answer  to  the 
injunction  proceedlnx-  Beforeconaldering 
this  a88i)>'ninent,  it  may  be  well  to  notice 
the  peculiar  and  HnomiilonB  attitude  of 
theplaintitr  before tliecourt.  Ueaclinowl- 
edgea  that  Choate  baa  a  morlKaKC  upon 
ttae  premlsea  aued  for,  and  wu8  put  In  pos- 
■BMilon  of  the  land  because  of  the  mort- 
fcaRe;  that  the  deed  of  Hemphill  was  In- 
teuded  an  a  mortghge,  and  that  tlie  deed 
be  himself  made  to  Choate  was  for  the 
purpose  of  hypothecating  the  land  there- 
by conveyed  to  raise  the  sum  necesnary  to 
pay  off  the  mortgage  debt.  He  aaka  that 
tbe  iuatrnnienta  he  canceled;  that  the 
transaction  be  declared  evidence  of  mort- 
gage only;  and  that  Choate  be  ouated  of 
posdessiun;  and  yet  he  does  not  offer  to 
perform  tbe  obligation  the  deeds  and  the 
transaetlon  have  Impoeed  upon  him ;  he 
dues  nut  offer  tu  pay  the  balancedue;  and 
denies  Clioate's  right  uf  foreclosura.  Be- 
fore asliing  relief,  be  ab'iald  have  tendered 
performance  of  hia  apparent  obliffatlona. 
Calhoun  v.  Lampltlu,  6U  Tes.  190.  Hia 
own  teatimony  shows  that  be  only  paid 
a  small  amount  on  tbe  debt.  This  proof 
wan  offered  to  austain  bis  plea  of  payment 
filed  long  after  suit,  and  his  testimony 
was  in  this  rpspect  denied  by  Choate,  ex- 
cept for  920.  He  says  he  put  Choate  in 
posaesslou  as  an  Inducement  to  aecnre  the 
advance  of  the  money.  The  proof  on  this 
subject  amounted  to  nothing  more  than 
placing  tlie  mortgagee  In  possession  of  the 
mortgaged  premises  without  rent  or 
charge,  (and  we  shonld  remark  incidental- 
ly that  It  in  no  sense  tended  to  establish 
his  plea  of  usury.)  The  plea  of  payment 
from  Ita  own  atatementa  seems  to  be  flcti- 
tioiiH,  except  for  a  small  amount,  which  it 
could  not  be  pretended  discharged  the 
debt.  The  proof  wholly  failed  to  eatabliah 
It.  Were  it  not  for  the  pieadlnga  and 
prayer  of  Choate  himself  and  other  issues 
arising  from  proceedinga  pending  tbe  suit, 
we  would  feel  called  on  to  disregard  his 
case,  and  nil  hia  aaAlgnmenta  of  error,  and 
affirm  the  Judgment.  Plaintiff  claimed 
that  Choate  had  only  a  mortgage,  but  in- 
sisted that  he  ithould  recover  the  premises 
without  complying  with  his  obiigatitins 
thereunder.  Defendant  Choate  claimed 
that  the  deeds  were  absolute  couveyances 
to  him  of  the  land,  but  prayed  in  the  al- 
ternative tbut  the  deeds  be  foreclosed  as 
mortgages,—  thus  putting  in  iKsue  the 
question  which  plaintiff  may  not  have 
bad  the  right  to  have  adjudicated  with- 
out offering  compliance.  Pending  the 
suit,  an  injunction  isaued  at  the  instance 
of  Choate,  by  which  plaintiff  was  diapos- 
sesscd  and  deprived  of  tbe  nae  of  a  part  of 
the  land  in  cultivation.  This  brought  new 
issuesinto  thecaaenpon  which  plaintiff  had 
the  right  to  be  hoard.  He  filed  exceptions 
and  an  answer  to  the  injunction  proceed- 
ing, the  first  pleading  on  his  part  to  tills 
branch  of  the  case,— an  ancillary  suit.  His 
aasignment  of  error  to  the  ruling  striking 
out  such  pleading,  because  too  late, 
should  be  auatained.  Sequestration  was 
the  proper  remedy,  whether  Choate  was 
saing  for  title  to  the  land  or  to  foreclose  a 
mortgaee,  as  will  be  seen  from  the  peti- 
tion for  injunction.    Say  las,  Tex.  Civil  St. 


art.  4489.  snbds.  4,  B.  We  cannot  sustain 
the  court's  ruling  on  this  point.  Other  as- 
signments will  be  considered,  upon  tbe 
ground  that  they  are  in  issue  under  tbe 
pleadings  and  prayer  of  the  d>>fendant 
Choate,  and  because  of  the  results  of  the 
trial  under  charges  of  the  court. 

It  Is  next  inslated  by  the  appellant  that 
the  court  erred  lu  fulling  to  direct  findings 
as  to  defendant  Hemphill.  Tbe  evidence 
evolved  Hemphill  out  of  the  case.  He  had 
no  claim  to  the  28  acres  of  land  against 
Bateson  or  defendant  Choate,  nor  had 
either  of  them  any  claim  against  bira.  He 
made  a  deed  to  Chuate  to  the  land  by 
agreement  of  ail  tbe  parties,  and  received 
back  bis  n9te  canceled.  There  was  no 
issue  as  to  him.  Choate's  position  Is  that 
Hemphill's  deed  to  him  was  au  absolute 
conveyance,  and  plaintiff  insiats  that  it 
was  made  to  Choate  in  trust  for  bim, 
plaintiff.  Id  either  event,  Hemphill  was 
not  Interested.  The  Judgment  diapoaed 
of  him  by  recovery  against  him  in  favor 
of  ('boa te,  and  he  has  not  appealed.  Ap- 
pellant has  no  ground  of  complaint,  as  Id- 
slsted  by  htm. 

Theappellunt  claims, by  blsthlrd assign- 
ment, that  the  court  committed  error  In 
submitting  to  the  Jury  thequestion  of  fore- 
closure of  mortgage  as  to  the  75  acres  of 
land  because  such  Issue  was  not  made  by 

Jdaintiff's  pleadings.  It  is  true  plaintiff  al- 
eged  that  he  made  tbe  deed  to  Choate  for 
the  76  acres  of  land  to  enable  bim  to  effect 
a  loan  upon  It,  and  that.  If  be  failed  to  pro- 
cure the  money  In  this  way  to  settle  the 
debt, the  deed  was  to  he  canceled:  but  the 
facts  show  without  this  deed  that  Choate 
had,  at  least,  a  lien  or  mortgage  npoii  the 
75  acres  of  land,  by  force  of  the  ownership 
of  tbe  Judgment  transferred  to  him  by  the 
Lorance  estate  and  all  other  facts  con- 
nected with  that  transaction.  Plaintiff's 
position  throughout  was  that  a  mort- 
gage only  was  Intended,  and  that  the 
deed  to  the  75  acrea  did  not  change  it.  His 
evidence  did  not  show  that  the  deed  was 
to  be  canceled,  but  that  if  Choate  could 
not  raise  money  to  pay  off  bis  claim,  by 
hypothecating  vendor  lien  notes  to  be 
made  by  plaintiff  to  bim  In  conaiderntlon 
of  reconveyance  of  all  the  land  to  him  by 
Choate,  the  matter  was  to  stand  as  it 
was  before.  It  stood  before,  as  to  the  75 
acres,  as  a  mortgage,  and  the  deed  In  such 
case,  with  other  facta,  would  evidence 
that  fact.  Choate  made  the  issue  ol  mort- 
gage or  not  by  the  deeds,  and  plaintiff 
Bateaon's  testimony  tended  to  establish 
the  fact  that  only  a  mortgage  was  Intend- 
ed by  all  the  tranaactiona.  According  to 
plaintiff's  view  of  his  case,  as  mnde  by  hla 
pleadings  and  testimony,  there  was  a 
mortgage,  and.  though  there  may  have 
been  a  technical  Inaccuracy  In  the  court's 
charge  (construing  plaintiff's  side  of  the 
caae  only)  In  referring  the  mortgage  to  the 
deed,  auch  Inaccuracy  would  be  wholly  im- 
material. The  court  might  have  made  tbe 
issue  of  mortgage  or  ahaolutedeed  depend 
on  all  the  tacts  in  evidence,  and  this 
would  have  been  better;  but  the  Inaccu- 
racy complained  of  was  not  vital.  Tbe 
court  In  ita  charge  to  the  Jury  seems  to 
have  limited  the  inquiry  of  mortgage  or 
not    to    the   intention    of   Bateson    and 
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■Choat©  In  the  esecntlon  of  th«  deed  by  the 
former  to  the  latter  for  the  75  acres  of 
land,  regardless  of  the  trnnaaction  cou- 
cerning  tlio  2H  acres  of  land. 

The  court  Inatructed  the  Jury  that,  If 
they  should  find  that  the  deed  for  the  75 
Hcrfs  of  land  was  anabaolutf  conveyance, 
their  verdict  should  be  for  the  defendant 
Choate,  but,  If  It  wan  intended  as  a  mort- 
gage.  It  should  be  forecloserl  as  such  for 
the  amount  doe  Choate.  Tho  Jury,  after 
retirement  to  consider  of  their  verdict, 
-came  Into  court,  and  asked  the  followlnic 
question:  "If  we  find  the  deed  to  the  75 
acres  to  be  absolute,  does  that  make  the 
deed  to  the  2><  acres  absolute  under  your 
eharse?"  The  court  then  gave  the  jury 
the  further  Instruction  that.  If  they  should 
And  that  the  deed  from  Bateson  to  Chonte 
was  "an  absolute  conveyance  of  the  title 
to  the  land  named  in  said  deed  as  a  settle- 
ment of  tliK  debt  dueChoate  from  plaintiff, 
then  you  will  flndforthedefendant  Choate 
wUliont  further  consideration,  and  so 
say  by  your  verdict."  Assignments  of  er- 
ror raisn  the  question  as  to  whether  the 
charge  was  correct  in  requirluK  a  verdict 
for  defendant  Choate,  If  the  deed  to  the 
75  aci'es  should  be  found  to  be  an  absolute 
convcyanceof  the  laud.  We areof  opinion 
that  the  charse  was  ernmeous.  The  fact 
to  be  found  would  not  nece^tsurily  conclude 
all  question  as  to  the  deed  to  the  28  acres 
of  land.  This  question  should  bare  been 
left  to  the  Jury.  They  may  have  conclud- 
ed that  the  deed  to  the  7.'>  acres  was  of 
Itself  a  complete  and  full  settlemfnt  of  the 
amount  due  Choate,  without  Including 
the  2S  acres,  in  which  case  the  verdict 
should  have  been  restricted  to  a  recovery 
by  (."lioate  of  only  the  75  acres,  and  the 
JudRiiient  would  have  been  for  such  recov- 
ery. Or  they  might  have  decided  that  the 
transaction  relating  to  the  conveyance  of 
the  75  acres,  considered  separately,  made 
it  an  absolute  sale,  and  yet  that  the 
transnctlon  with  reference  to  the  deed  of 
Hemplilll  was  only  Intended  as  a  mort- 
gage, and  therefore  that  the  entire  matter 
was  of  mortgage  character.  Thei-e  was 
testimony  from  which  they  may  have 
found  that  the  Hemphill  deed  was  intend 
ed  as  a  security  only,  notwithstanding 
their  conclusion  that  the  other  deed  was 
absolute.  All  the  testimony  was  not  of 
this  character,  but,  on  proper  submission 
from  such  considerations,  the  Jur.v  may 
have  so  decided.  They  may  also  have  de- 
cided that,  iwhen  plaintiff  executed  the 
deed  to  the  75  acres,  the  other  deed  was  in- 
ten«led  to  be  made  final  or  become  so. 
But  It  was  not  the  province  of  the  court 
to  make  the  one  fact  conclusive  of  the  oth- 
er. The  verdict  was  In  general  terms  as  to 
the  land  for  defendant  Choate,  and  Judg- 
ment was  rendered  for  him  for  all  theland, 
doubtless  from  the  consideration  alone 
that  the  deed  to  the75arres  was  ti.isolDte. 
The  finding  of  such  fact  may  be  an  argu- 
ment that  the  otherdeed  was  IndefeHsihie, 
and  the  Jury  may  have  so  decided,  but  it 
Is  not  conclusive.  The  Jury  should  have 
been  allowed  to  pass  on  the  question.  If 
they  had  been  allowed  to  do  so,  they  may 
have  said  that,  upon  all  the  facts,  Clioate 
had  only  a  debt,  with  mortgag^on  all  the 
land,  or  title  to  the  75  acres  only,  or  title 


to  all  the  land.  We  are  of  opinion  that 
the  Judgment  of  the  lower  court  should 
be  reversed,  and  the  cause  remanded. 

Adopted  by  supreme  court,  Jnne  14,1893. 


Sarris  et  al.  v.  Wells  at  a/. 
(Supreme  Cov/rt  of  Texas.   Jnne  91, 1893.) 

LiMiTATio:*  or  Actions  —  Advbbsb  Possbssioif— 
Color  or  Title. 
1.  Pasch.  Dl^.  art.  4608,  deferring  the  nmniiig 
of  tbe  statute  of  limitatioas  "if  duTine  oovertnre 
a  sale  of  the  lands  of  the  wife  bo  illegally  ef- 
fected, "  does  not  apply  to  a  case  where  a  deed 
is  void  as  not  having  been  properly  acknowl- 
edged by  the  wife. 

2.  A  deed  of  one  without  title,  if  not  void  on 
its  face,  will  support  the  fl^e  years  statute  at 
limitation  (Hev.  St.  art.  SIBS)  in  favor  of  per- 
sons in  adverse  possession,  olaiminK  under  "a 
deed  ur  deeds  duly  registered.  ° 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Collin  county  ; 
U.  O.  Head,  Judge. 

Trespass  to  try  title  by  A.  H.  and  O.  H. 
Harris  against  C.  M.  Wells  and  othera. 
Judgment  for  defendants,  and  plalntiffB 
ai)peal.    Affirmed. 

Cr»tg  A  Wolfe,  for  appellants.  Muse  A 
Mangum,  T.  J.  Brown,  and  it.  H.  Gan- 
nett, for  appellees. 

FisBGR,  J.  This  was  an  action  by  appel- 
lants against  appellees  to  rel-ovcr  an  un- 
divided one-half  interest  inRO  acres  of  land 
in  the  Grafton  WilllnmB  survey  in  Collia 
county.  The  suit  was  in  the  form  of  tres- 
pass to  try  title  and  for  damages.  Appel- 
lant A.  H.  Harris  claimed  the  same  to  be 
her  separate  property  by  inheritance  from 
her  deceased  mother,  Mrs.  M.  J.  Stewart. 
Appellees  pleaded  general  denial,  not 
guilty,  suggested  improvements  In  gbod 
faitn,  and  the  five  and  ten  years  statute 
of  limitation.  Appellants  replied  by  sup- 
plemental petlthm,  alleginfi  that  theland 
sneil  for  was  the  separate  property  of  M. 
J.  Stewart,  the  motherof  the  appellant  A. 
H.  Harris;  that  her  said  motlier  had  not, 
during  her  life,  disposed  of  said  land  in  a 
manner  binding  upon  her  or  her  heirs,  or 
as  was  provided  by  law  for  the  sale  by 
married  women  of  lands  belonging  to 
their  separate  estates;  that  Mrs.  Stewart 

died  Intestate  on day  of ,  1S77, 

while  appellant  A.H.  Harris  was  a  minor; 
that  she  continued  to  be  a  minor  until  her 
marriage  in  1889.  The  court  rendered 
Judgment  for  appellees,  sustaining  their 
pleas  of  the  five  and  ten  years  statutes  of 
limitation. 

The  case  was  submitted  to  the  court  be- 
low upon  the  following  agreed  factH: 
That  the  land  in  controversy  was  the  sep- 
arate property  of  M.J.Stewart.  That  M. 
J.  Stewart  was  the  wife  of  J.  H.  Stewart, 
and  that  plaintiff  A.  H.  Harris  is  their 
daughter.  M.  J.  Stewart  died  Intestate 
on  the  21st  day  of  January,  1S78,  leaving 
as  surviors  her  husband,  J.  H.  Stewart, 
and  two  children.  Nannie  Hendrlclcs  and 
plaintiff  A.  H.  Harris.  J.H.  Stewart  died 
in  18S5.  Nannie  Hendricks  married  before 
the  death  of  her  mother,  and  Is  now  28 
years  of  age.  Plaintiff  A.  H.  Harris  was 
born  July  S7, 187°J,  and  was  married  to  her 
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coplaiatiff,  O.  H.  Harris,  AuKost  9, 1889. 
Oo  tbe  12th  ut  aeptemlier.  1867,  the  said  J. 
U.Stewart  and  .M.  J.  Stewart  executed 
and  delivered  to  W.  L.  Foster  n  Kenernl 
'warraoty  deed  conveying;  the  land  in  con- 
troversy for  a  conaiderattnn  of  $600  canh 
paid.  Tliat  said  deed  andacknowledgniRDt 
uf  J  H.  Stewart  are  re^nlar  In  furm.  The 
privy  acknowIedKiueiit  of  M.  .I.Stewart 
waaaafollowa:  "And  the  said  M.J. Stew- 
art, haying  been  hy  me  examined, separate 
anil  apart  from  heraaid  husband, declared 
that  she  signed  the  same  wlllinKly  and 
freely,  and  wished  not  to  retract  It. "  The 
acknowledgment  was  talien  before  J.  M. 
Benge,  county  clerk  of  (;ollin  county, Tex., 
on  tbe  12th  day  of  September,  1867.  Tbe 
asld  Benge  died  in  18HI.  W.  L.  Footer 
ronveyed  tbe  land  to  O.  R.  Yantis  on  the 
80th  of  Jnne.  1868,  by  deed  which  was  dniy 
acknowledged  and  duly  recorded  on  the 
19th  of  Mareh,  1870.  la  the  recordsof  Cotlln 
coDDty,  Tex.  The  defendanta  in  this  anlt 
claim  the  land  sued  for  by  mesne  con Tey- 
ancfw  from  tbe  said  O.  R.  Yantis  by  deeds 
daly  recorded  and  executed.  At  tbe  time 
of  tbe  execution  of  the  deed  to  W.  L.  Fos- 
ter ba  went  into  the  peaceable  poRsession 
uf  said  lands,  and  tbnt  be  and  the  defend* 
anta.  and  thone  under  whom  the  defend- 
anta  claim  title  to  said  land,  hnre,  Hince 
tliesald  12th  of  September,  1867,  bad  the 
lieacealile,  adverse  posfteission  of  said  tand 
np  to  tbe  time  of  the  institution  of  this 
fittlt,8nd  during  all  ot  tbis'time  the  defend- 
ants and  those  nnder  whom  they  claim 
title  have  claimed  to  own  tht  same  ad- 
veraely  to  every  one;  and  that  defendants 
and  those  under  whom  they  claim  have 
during  all  this  time  paid  all  taxes  on  said 
land;  and  that  during  all  nald  time  since 
tb«r  12tb  of  September,  1867,  the  defendants 
and  those  under  whom  tliey  claim  have 
bad  pxclusive,  adverse  pcisseaslon  of  the 
land  under  said  conveyances,  using,  cul- 
tivating, and  enjoying  tbe  same,  fjpon 
theae  facts  the  court  concluded  this  to  be 
tbe  law:  "First.  That  the  sale  byJ.  H. 
and  M.  J.  Stewart  to  W.  L.  Foster  was 
not  an  Illegal  sale,  within  the  meaning  of 
article  4603.  Pasch.  Dig.,  and  that  tbe 
atatntes  of  limitations  commenced  to  run 
in  favor  of  defendants  upon  the  death  of 
aaid  M.  J.  Ktewort  on  January  21,  l!j7S, 
and  tbut  the  plaintiffs  were  barred  by 
both  the  five  and  ten  years  statutes  of 
lintltatluns  belon^  the  institution  of  this 
aair. "  There  are  other  conclusions  of  law 
found  hy  the  court  which  tve  consider  not 
neceKsary  to  state,  as  we  dispose  of  tbe 
rnae  upon  tbe  proposition  ut  law  already 
stated. 

Appellant  contends  that  this  conclusion 
of  the  court  is  erroneous  for  the  ret)!4ou: 
"The  court,  having  found  that  the  land  la 
eontruversy  was  the  separate  property  of 
Mrs.  M.  J.  Stewart,  who  was  tbe  mother 
of  appellant  A.  H.  Harris,  erred  in  bis  con- 
ciasion  of  law  that  the  sale  by  J.  H.  and 
M.  J.  Stewart  to  W.  L.  Foster  was  not  an 
illegal  sale,  and  that  the  statutes  of  lim- 
itation commenced  to  rnn  against  appel- 
lants upt>a  the  death  of  said  M.J.  Stewart 
on  Janoary  21,187.S,  tbe  findings  of  fact 
showioK  tbat  there  was  no  soffielentprlvy 


acknowledgment  o(  said  U.  J.  Stewart  to 

the  dee.1  conveying  said  land  to  the  said 
W.  L.  Foster,  and  because  said  deed  was 
a  nullity.  The  land  In  controversy  being 
the  separate  property  of  M.  J.  Stewart, 
the  conveyance  by  J.  H.  Stewart  to  \V.  L. 
Foster  without  a  sutflcient  privy  acknowl- 
edgment of  his  wife,  the  said  M.  J.  Stew- 
art, was  an  Illegal  sale,  within  the  mean- 
ing of  artfcle  46U8,  Pasch.  I>ig. "  The  posi- 
tion that  appellants  take  Is  that,  if  tbe 
sale  was  Illegal  within  the  meaning  of 
article  4603,  Pa^ch.  Olg..  limitation  did  not 
commence  to  run  against  appellant  A.  H. 
Harris  until  her  marriage,— she  being  a 
minor;  and  that  tbe  death  of  bar  mother 
did  not  put  the  statutes  ot  limitation  in 
operation,  although  the  appellees  and 
those  under  whom  they  claim  were  in  ad- 
verse possession  of  tlie  land  before  her 
motlier  died.  The  act  of  January  20, 1840, 
(PaB<b.  Dig.  art.  4603,)  provides  that  if,  dur- 
ing coverture,  a  sale  of  the  lands  or  slaves 
of  the  wife  be  illegally  effected,  no  limita- 
tion shall  run  during  coverture:  and.  if 
tbe  wife  shall  ni>t  survive  the  dissolution 
of  the  marriage,  limitation  shall  not  com- 
mence running  as  to  the  children  of  the 
deceased  mother  nutll  all  of  the  children 
shall  have  arrived  at  the  age  of  majority, 
or  those  nnder  that  age  shall  bave  mar- 
ried. This  act  is  no  longer  in  force.  It 
was  repealed  by  the  adoption  of  the  Ra- 
vised  Statutes.  It  is  not  believed  that  the 
attempted  sale  complained  of  is  an  illegal 
sale,  within  the  meaning  of  the  statute 
quoted;  in  other  words,  the  stiitnte  does 
not  embrace  this  character  of  Hale.  The 
sale  denounceilisone  that  "illegally  affects 
the  separate  property  of  the  wife."  It  re- 
quires a  sale  effected ;  one  that,  in  the  ap- 
pearance of  tilings,  attempts  to  pass  and 
convey  title  to  the  property  of  the  wife. 
The  deed  here  complained  of  does  not  have 
that  effect.  It  is  worthless  as  a  sale  ot 
the  separate  property  of  the  wife.  Her 
title  is  not  affected  by  this  deed.  The  ac- 
knowledgment of  the  deed  being  good  as 
to  the  husband,  its  registration  Is  sufti- 
cient  to  carry  with  it  the  statuteii  of  five- 
years  limitation,!  as  it  does  not  aiipear 
from  the  facts  that  the  instrument  upon 
its  face  shows  that  the  property  men- 
tioned Is  the  separate  property  of  the  wife. 
A  party  selling  need  not  have  title,  and  in 
fact  may  be  without  title;  but,  it  the  deed 
is  not  void  on  Its  face,  it  will  support  the 
statutes  of  limitations  of  five  years.  Mc- 
Donongli  v.  JeffTson  Co.,  79  Tex.  539, 1.5  S. 
\V.  Rep.  4JH);  Huiitou  v.  Nichols,  55  Tex. 
218-230.  We  think  the  facts  protect  appel- 
lees under  both  the  five  and  ten  years 
statutes  of  limitation.  We  conclude  that 
the  J-jdgment  should  be  affirmed,  and  ao 
report. 

Adopted  by  supreme  court,  June  21,1892. 

■  Kev.  St  art.  8193,  povides  tbat  "every  suit 
•  •  •  to  recover  real  estate  as  against  any  per- 
son having  peaceable  and  adverse  possession 
thereof,  cultivating,  using,  or  enjoying  the  same, 
and  paying  taxes  thereon,  if  any,  and  claiming 
under  a  deed  or  deeds  duly  registered,  shall  be 
instituted  within  fire  years  next  after  the  cause 
at  action  bas  accrued,  and  not  afterwards. " 
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DOLANRT  ▼.  Nolan  County. 

iSuvreiw  Court  vf  Ttxat.   Jnne  10, 1893.) 
EmxBiiT  Domain— CoMPXNUTiox. 

1.  The  openlnu  of  a  road  through  an  inclosed 
tract  of  land  parti;  owned  and  partly  licensed  by 
plaintift  does  not  entitle  him  to  compensation  for 
the  erection  of  a  now  line  of  fence  and  a  water 
tank  necessitated  thereby,  when  snch  road  was 
established  before  plaintiff  acquired  a  license  to 
use  the  land  on  which  said  feuce  and  tank  were 
built,  and  before  he  inclosed  the  entire  tract. 

8.  It  is  error  to  set  off  against  the  value  of 
land  actually  taken  for  a  rood  tbe  ben>!flts  which 
have  accrued  to  tbe  remaindei  of  the  owner's 
lands  by  tho  opening  of  the  road,  since  the  com- 
pensation secured  by  the  constitution  for  land 
taken  for  a  public  use  must  be  paid  in  money, 
whether  the  remainder  of  tbe  tract  is  enhanoea 
In  value  by  reason  of  the  public  use  or  not. 

Error  frnin  dlstrlnt  coart,  Nolan  coun- 
ty;  William  Kknrdy,  JndKe. 

Action  by  N.  J.  Dalaney  agalnat  Nolan 
county  to  recover  damageH  nustalned  by 
the  openinK  of  a  public  road  across  bis 
land.  Detpndant  obtained  Judgment. 
Plalntin  briDKB  error.    Reversed. 

Cowan  (ft  FIsber,  tor  plaintiff  In  error. 
H.  C.  Hot,  for  detendunt  in  error. 

Oainbs,  J.  The  plaintiff  In  error 
brouRht  this  suit  aealnst  Nolan  county 
to  recover  compensation  for  and  damages 
to  his  lands  caused  by  opening  a  public 
road  across  them.  The  court  below  ad- 
Judged  that  betake  nothing  by  bis  suit, 
and  this  writ  of  error  Is  sued  out  to  re- 
vise that  Judgment. 

The  trial  Judge,  before  whom  the  case 
was  tried  without  a  Jury,  filed  his  conclu- 
alonn  of  fact  end  law.  The  asslgnroentB 
of  error  complain  only  of  the  conclusions 
of  law.  The  following  dlag^ram,  taken 
trom  the  court's  conclusion,  shows  the 
situation  of  the  road  over  the  lauda  in 
question: 
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The  squares  on  the  map  represent  sur- 
ve.vs  of  640  acres  each,  known  as  "sec- 
tions." The  court  found,  In  substance, 
that   Id    May,  l&ti6,   tbe    commlHsioners' 


cnort  of  Nolan  county  made  an  order  lay> 
log  off  und  establishing  the  Sweetwater 
and  Uoliy  road,  running  "  to  tbe  east  line 
of  section  No.  2/i,  conttnning  north  witb 
the  east  line  of  surveys  Nos.  85,  26,  and  23 
totheFlsberconnty  line."  The  dotted  line 
on  tbemapmpresentstberoad.  In  Febru- 
ary, 1888.  the  court  appointed  a  Jury  of  re- 
view, who  made  a  report,  which  the  conrt 
approvedin  Mayoftbatyear.  Tbatreport 
established  the  road  on  the  section  lines 
between  35  and  86  and  between  25  and  OR 
along  the  road  as  already  laid  out,  except 
where  It  left  the  section  lines.  Tbe  platn- 
tlR  was  the  purchaser  from  tbe  state  ttf 
section  86  and  of  the  N.  %  and  the  S.  E.  X 
of  section  30.  The  plaintiff  also  holdv  tbe 
N.  ]i  of  section  26  under  a  conveyance 
from  one  Patterson,  who  purchased  rrom 
the  state.  The  U.  )j  of  that  section  be- 
longs to  one  Long,  who  gave  the  plaintiff 
verbal  permission  to  Inclose  It  with  other 
lands.  Sections  25  and  81  belong  to  tbe 
Franco-Texan  Land  Company,  wboae 
local  agent  gave  plaintiff  Itceuse  to  In- 
close them.  Thecou^t  finds  be  exceeded 
hia  authority  In  doing  ao.  Section  85  t« 
owned  by  tbe  same  company.  Tbey 
leased  It  to  plaintiff  in  October,  ISKd,  "for 
one  year,  with  privllegfe  of  three  or  mors 
years."  One  hundred  nnd  sixty  acres  in 
section  88  belonged  to  one  Cowan,  and  it 
does  not  appear  that  plaintiff  had  any 
authority  to  Inclose  It.  In  the  spring  of 
1887  the  plaintiff  Inclosed  for  a  pasture  all 
the  sections  above  named,  except  88,  of 
wblcb  bis  fence  included  only  tbe  160  acres 
belonging  to  Cowan.  The  heavy  lines  on 
the  map  represent  this  IncloMure.  Tbe 
only  permanent  water  in  tbe  pasture  so 
inclosed  was  on  sections  25,  80,  and  81.  In 
order,  therefore,  to  continue  the  use  of  tbe 
pasture,  it  was  necesHsry  that  the  plain- 
tiff should  construct,  and  he  did  con- 
struct, two  miles  of  fence  along  the  weft 
aide  of  the  road  on  sections  35  and  26. 
This  fence  was  wortb  9195.  It  was  also 
neceB8ar.v  to  coontruct  a  water  tank, 
worth  9330.  The  plaintiff  also  had  an  in- 
closed farm  on  tbe  western  part  of  section 
36,  tbe  west  line  of  the  farm  being  coinci- 
dent with  the  west  line  of  that  section. 
Tbe  establishment  of  the  road  upon  tbe 
section  line  made  It  necessary  to  remove 
this  fence  eastward  at  a  cost  of  930.  Tbe 
road  appropriated  3.68  acres  of  section  86, 
which  the  court  found  to  be  of  the  value 
of  943.56,  and  1.81  acres  of  section  26, 
worth  99.07.  Tbe  court  also  found  that 
tbe  road  enhanced  the  value  of  plaintiff's 
lands  9100.  The  court  concluded  as  a 
matter  of  law  that  the  plaintiff  was  en- 
titled to  no  compensation,  either  for  tbe 
cost  of  erecting  tbe  fence  on  the  west  side 
of  the  road  or  for  the  construction  of  the 
water  tank,  and  that,  since  tbe  increase 
of  the  value  of  his  land  l>y  the  eetabllsh- 
ment  of  the  road  exceeded  the  value  of  the 
land  taken,  and  tbe  cost  of  removing  his 
farm  fence  on  section  36,  he  should  recover 
nothing. 

We  think  tbe  court  did  not  err  In  falling 
to  give  plalntin  Judgment  for  damages 
claimed  to  have  resulted  to  bim  by  reason 
of  the  necessity  under  which  be  was 
placed  of  conBtrnctIng  the  fence  on  the 
west  side  of  tbe  road  and  the  water  tank. 
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The  court  harlnK  fuund  that  the  roa<l 
wan  CHtabliHhed  before  be  acquired  even 
n  liceiiRe  to  use  the  laad  on  that  side  of 
the  ruad,  and  before  he  Inclosed  his  paa- 
tnre.  it  la  clear  to  us  that  the  necesHlty  of 
makloK  these  ImproTemeota  should  not 
be  considered  In  estimating;  his  duinagea. 
Whatever  damage  was  done  to  the  lands 
on  the  west  side  of  the  road  belun>red  to 
those  who  owned  them  at  the  time  the 
road  was  laid  out.  Since  tiie  plaintiff  has 
acqnie*4ced  in  the  establUhmeot  of  the 
hiKhway.  and  lias  confirmed  the  taking  of 
the  land  by  a  suit  for  conipenHatlMu  and 
damanes,  we  think  It  wan  proper  to  as- 
seas  the  damages  as  of  the  date  of  the 
original  taking. 

We  think,  however,  that  the  court 
erred  in  setting  off  the  value  of  the  land 
belonging  to  the  plalntltl  which  was  actu- 
nlly  taken,  with  the  IranedtH  which  had 
ni-erueil  to  the  remainder'  of  bis  lands. 
The  compensation  wliich  is  secured  by  the 
constitution  for  land  taken  for  a  public 
use  moat  be  paid  in  money,  whether  the 
remainder  of  the  tract  be  enhanced  in 
value  by  reason  of  the  public  use  or  not. 
Railroad  Co.  t.  Ferris,  2(i  Tex.  588.  As  to 
the  damages  to  the  land  which  is  not 
taken,  the  rule  is  different.  Id.  Itcannotbe 
said  that  the  land  not  taken  has  been 
damaged,  when,  in  view  of  the  detriment 
and  beneflts  which  have  resulted  from  the 
use  to  which  a  part  has  been  appropri- 
ated, its  value  has  not  been  diminished. 
The  court  correctly  allowed  the  damages 
reaultlng  to  the  defendant's  lands  from 
the  necessity  of  his  having  to  remove  bis 
fence  to  be  set  off  by  the  enhanred  value 
of  the  tract  resulting  from  the  estublish- 
ment  of  the  road,  but  erred  in  failing  to 
give  plaintiff  a  Judgment  for  the  valne  of 
the  land  taken.  This  error  is  not  as- 
aigned,  but  we  think  it  an  error  of  a 
fondamental  character,  and  that  It  la 
apparent  upon  the  face  of  the  record.  It 
appears  from  the  court's  flndings  that  the 
state  still  hoIdH  the  legal  title  to  the  land 
taken,  and  that  there  was,  at  the  datn  of 
the  trial,  a  large  part  of  the  purchase 
money  still  due  It  upon  sections  26  and  86. 
The  extent  of  the  plaintiff's  recovery  un- 
der these  circumstances  is  a  question 
which  is  not  discnsaed  in  the  briefs  of 
eounael:  therefore  we  will  not  discuss  It 
here.  The  Judgment  of  the  court  below  Is 
rereraed.  and  to  the  end  that  the  extent 
of  the  plain tl&'s  recovery  for  the  land 
taken  maybe  inquired  into,  the  cause  Is 
remanded  for  a  new  trial. 

Kkrlton  et  al.  v.  Tillman  et  al. 
(Supreme  Court  of  Texa».    Jnne  21,  1893i) 
Alteration  or  Isstruubsts. 
Where  the  payee  In  a  note  in  good  fatth 
adds  to  his  name  therein  **&  Bro.,"   thinkiner 
ttiat  a  proper  way  of  transferriog  tbe  note   to  a 
linn  consisting  of  himself  and  brottier,  and  later 
restores  the  note  to  its  original  form,  such  alter- 
ation. If  not  prejudicial  to  the  rights  of  any  per- 
son, does  not  preclude  a  recovery  on  the  note. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Collin  qpunty ; 
fi.  O.  Urad,  Judge. 

Action  by  E.  M.  Tillman  &  Bro.  against 
HkeltoQ  ft  Howell  oo  a  promissory  note. 


Judgment  for  plaintiffs,  and  defendants 
appeul.    Atfirraed. 

M.  H.  Oarnett  aud  Muse  A  Mungum,  for 
appellants.    Craig  &  Wolf,  for  appellees. 

HoBBT,  P.  .T.  There  Is  no  controversy 
as  to  the  facts  in  this  cane.  The  question 
involved  Is  one  of  law.  It  is  whether  the 
lnni>cent  alteration  of  a  note  In  a  materi- 
al respect  by  tlie  payee,  alter  its  execution 
and  delivery  by  the  maker,  without  Ibe 
comieitt  of  the  maker,  and  the  subsequent 
restoration  of  the  note  to  Its  original 
form  by  the  payee,  will  preclude  a  recov- 
ery by  him  when  be  sues  on  it  in  Its  origi- 
nal sltape.  Appellee  admits  the  altera- 
tion; that  it  was  material,  but  that  it 
was  Innocently  done.  Tbe  court's  find- 
ings of  fact  are  supporte<I  by  the  proof  in 
the  case,  and  tbe  circumstances  connected 
with  tbe  execution,  alteration,  and  resto- 
ration of  the  note  to  its  original  form  are 
set  forth  in  detail  in  these  flndings.  The 
case  was  tried  without  a  Jury,  and  the 
court  filed  his  findings  as  follows:  "(Ij 
The  note  as  here  sued  on  was  ezecnted 
by  Skelton  and  Howell  and  J.  D.  Hkelton 
and  George  R.  Howell  at  tbe  date  set  onfc 
in  said  note.  (2)  That  subsequent  to  the 
execution  of  said  note,  to  wit,  about  the 

day  of  May,  1889.  the  payee  In  said 

note,  E.  M.  Tillman,  having  formed  a  co- 
partnership with  Henry  Tillman  under  the 
firm  name  of  E.  M.  Tillman  &  Bro.,  by  the 
terms  of  which  copartnership  all  tbe  as- 
sets of  tbe  business  of  E.  M.  Tillman,  In- 
rludtng  this  note,  became  the  property  of 
E.  M.Tillman  &  Bro.  Tbe  said  E.  M.  Till- 
man,  for  tbe  sole  purpose  of  transferring 
said  note  to  tbe  firm  of  E.  M.  Tillman  tk. 
Bro.,  interlined,  or  procured  to  be  Inter, 
lined,  the  character  and  letters '&  Bro.,' 
after  the  name  E.  M.  Tillman,  so  thst  the 
note  would  read  as  payable  to  E.  M.  Till, 
man  &  Bro.,  instead  of  to  E.  M.  Tillman, 
as  originally  executed.  That  suit  was  in- 
stituted In  the  county  court  upon  said  note 
in  its  altered  condition  at  tbe  date  set  out 
in  defendants'  answer,  but  subsequently, 
and  prior  to  the  coming  In  of  any  answer, 
but  after  the  plaintiff  bad  learned  that  tbe 
alteration  would  be  pleaded  in  defense, 
said  suit  was  dismissed,  and  said  note,  by 
leave  of  the  court,  withdrawn  from  the 
file  of  said  court.  That  the  interlined 
character  and  letters '&  Bro.,' aforesaid, 
were  then,  by  advice  of  counnel.  canceled 
and  stricken  out  of  the  face  of  said  note 
by  running  horizontal  bars  through  tliera. 
That  after  such  cancellation  or  erasure 
was  made  this  suit  was  brought  on  the 
note  In  this  caune.  That  the  alteration 
In  said  note  was  without  the  knowledge 
or  consent  of  either  of  the  defendants,  and 
also  the  Hubsequent  erasure  of  snch  altera- 
tion. (31  That  the  interlineation  afore- 
said was  not  made  with  ony  intent  to  in- 
jure or  defraud  defendants,  or  either  of 
them.  Neither  was  the  subsequent  cancel- 
lation and  the  reRtoratlon  uf  the  instru- 
ment to  its  original  form  made  with  any 
fraudulent  Intent,  nor  did  it  hav?  the  ef- 
fect of  defrauding  defendants,  or  either  ot 
them,  or  prejudicing  their  rights,  but  that 
such  Interlineation  was  innocently  made, 
under  the  honest  imprcHSlon  that  It  was 
a  legitimate  way  of  tranuferring  tbe  note 
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fcom  K.  M.  Tillman  to  E.  M.  Tillman  A 
Bi-i).  (4)  Tiiat  the  note  bae  oflver  been 
nwotlated  by  E.  M.  Tillman  or  E.  M.  Tlll- 
niun  &  Kro.  No  tronnfer  ot  the  name  baa 
ever  been  made,  except  by  the  formation 
.i>f  The  partnerHbip  hereinbefore  stated. 
(5)  That  defendanta  have  never  claimed 
anj'  offset  or  defense  asainsr.  aald  notn, 
other  than  the  defense  pleaded  In  this  suit 
nf  the  alteration  orlnterllueatlon  herelu- 
Uefore  stated,  and  the  Hubaequent  restora- 
tiuu  to  its  orlKlnal  terms. "  Upon  these 
(acts  the  court  rendered  Judgment  for 
plaintiff  for  the  amount  of  tlie  note. 

It  woald  be  useless  to  cite  the  numerouH 
authorities  in  support  of  the  familiar 
proposition  that  the  alteration  of  an  In- 
strument in  a  material  respect,  witliont 
the  assent  of  the  parties,  avoids  It.  So, 
too,  the  principle  is  well  known  that  an 
instrument  whicb  has  been  materially  al- 
tered cannot  be  read  In  evidence  in  sup- 
port of  an  action,  nor  sued  on  in  Ita 
changed  form.  "If,  however,  the  bolder," 
it  is  said,  "dtschurKes  the  burden  of  proof 
upon  hira  by  sbowlng  that  the  material 
alteration  was  made  by  mistake,  and 
without  a.  fraudulent  intent,  the  right  ot 
action,  upon  the  consideration  for  which 
it  was  originally  executed,  remnins."  2 
Daniel,  Neg.  Inst.  §  1413.  It  is  said  that, 
where  a  party  fraudulently  alters'lts  legal 
effect, he  not  only  destroys  the  Instrunient 
by  destroying  thus  its  lesal  Identity,  but 
he  also  extlnguisiies  the  debt  tor  which  it 
v\  as  given.  2  Daniel,  Neg.  Inst.  8  141U.  It 
rnnnot  Mul>sequently  be  the  basis  of  or  evi- 
dence for  a  recovery  In  any  form  of  action 
whatever.  A  court  of  equity,  it  Is  said,  in 
a  case  of  a  fraudulent  alteration,  would 
refuue  to  restore  the  instrument,  the  part.r 
altering  It  could  not  do  so,  and  it  Is  inti- 
mated tliat  he  might  be  denied  the  right 
to  recover  on  the  original  consideration. 
There  is  authority,  however,  t«)  tiie  effect 
that  pucb  alteration  only  extinguishes  the 
Kwurity,  and  the  original  consideration 
remains.  Id.  §  1413.  Discusxing  tlie  ques- 
tion of  the  innocent  alteration  of  an  in- 
strument, and  the  right  of  Che  party  to 
restore  it  to  its  original  form,  and  recov- 
er on  it,  Mr.  Daniel  suys:  "There  is  no 
eufliclent  reason  why  the  party  ahonld 
not  himself  be  permitted  to  undo  what 
he  has  mistakenly  done,  provided  nn  other 
person  has  l>ecome  so  situnted  towards 
the  instrument  that  it  would  operate  prej- 
udlciaily  upon  hira." 

The  view  deduced  b.v  Parsons  as  the 
true  one  governing  this  question,  which 
be  "believes  is  made  ditilcult  rather  by 
the  peculiar  facts  and  circumstances  than 
by  any  uncertainty  as  to  the  true  princi- 
ple," is  "that  if  the  alteration  wan  made 
with  an  illegal  intontion,  or  if  tlin  words 
cannot  lie  restored,  or  any  party  has  be- 
come interested  in,  or  affected  by,  the 
note,  since  the  alteration  in  such  a  way 
that  the  restoration  will  do  any  wrong 
to  that  party,  then.  In  either  case,  the 
party  must  abide  by  the  alteration  made, 
and  accept  the  consequences  of  making  it." 
But,  unless  one  of  these  reasons  exist, 
there  is  no  good  and  sufflclent  argument 
(or  refusing  to  permit  blui  to  restore  tbe 
instrument  toits  original  (orra  and  force.*' 
Such  are  tlie  views  expressed  by  these  au- 


tboni  on  this  subject.  We  do  not  mean, 
by  quoting  the  above,  to  indorse  all  that 
they  have  said.  In  the  case  of  Uorst  v. 
Wagner,  43  Iowa,  373,  Wagner  execoted  n 
note  to  John  Horst,  payable  to  his  order. 
Horst,  to  transfer  tbe  note  to  bis  daugh- 
ter, the  plaintiff,  erased  the  name  "John, " 
and  inserted  tbe  name  "Frances."  Suhae- 
qnentiy  he  struck  out  tlie  alteration,  and 
restored  the  note  to  its  original  (orm, 
and  transferred  the  note  to  plaintiff  by 
indorsement.  The  proof  in  that  case,  as 
in  this,  showed  that  tlie  alteration  was 
made  (or  the  purpose  of  assignlDK  the 
note,  and  was  not  fraudulently  done,  bat 
was  done  through  ignorance  and  mistake. 
Tbe  court  held,  in  the  case  cited,  tbat  the 
alteration  did  not  afiect  its  validity  in  tbe 
hands  of  the  Indorsee.  In  Kounts  v. 
Kennedy, 63  Pa.  St.  181),  alter  tbe  execution 
and  delivery  of  the  note,  tbe  words  "  witb 
interest "  were'inserted  by  the  payee,  wblcb 
tbe  maker  assented  to.  These  words  were 
erased,  and  the  note  restoi-ed  to  Ita 
original  form,  and  was  sued  on.  It  waa 
held  that  tbe  restoration  waa  not  a  fraud 
on  the  maker,  as  the  note  was  le(t  in  the 
form  It  was  when  made.  In  the  case  be- 
fore us  It  is  evident  that  tbe  alteration 
was  not  (raudulent.  There  was  no  intent 
to  cliaiige  the  legal  effect  of  the  note,  or 
prejudice,  in  any  respect,  the  maker,  E.  M. 
Tillman,  the  payee,  could  have  trans- 
ferred the  note,  and  was  authorised  to 
make  It  payable  to  E.  M.  Tillman  &  Bro. 
by  Indorsement  or  assignment.  As  in  the 
case  first  cited.  It  was  "an  unauthorised 
manner  o(  accomplishing  an  antborise«l 
result."  In  this  case  no  person's  rights 
were  a((ected.  and  the  note  aoed  on  was 
the  same  contract  which  the  makers  had 
entered  Into  when  they  executed  and  de- 
livered tbe  note  to  Tillman,  tlie  payee. 
Our  couclu»ion  is  that  under  the  (acts  in 
this  case,  as  It  is  shown  that  the  altera- 
tion was  not  made  witb  any  (raudnlent 
Intent,  and  did  not  affect  prejudicially  tbe 
rigiits  o{  any  party,  and  as  it  was  matte 
for  the  pnrfiose  of  transferring  the  note  to 
Tillman  &  Bro.,  which  E.  M.  Tiiiman,  the 
payee,  could  bave  done  by  Indorsement, 
and  as  it  was  subsequently  restored  by 
tbe  payee  to  Its  original  (orm,  and  thub 
sued  on,  the  plalntif{  is  entitled  to  recover. 
We  think,  therelore,  tbat  tbe  Judgment 
ought  to  be  atUrmed. 

Adoi>ted  by  supreme  court,  June  21,1893. 


Sanborn  et  »l.  v.  Gonteb  et  a/. 

(Supreme  Court  of  Texat.    Juno  80,  1893.) 

State  Lasds  — Locatiov  op  Certificatb  —  Sca- 
VETs— Estoppel. 

1.  In  an  nction  by  the  purchasers  of  certnio 
land  from  tbe  state  against  persons  claiminK 
under  locations  ot  prior  certiBuatPS,  It  appear^ 
tbat  the  tirst  certilicate  was  located  by  starting 
at  a  known  point  on  a  certain  river  and  running 
south  a  certain  distance,  thence  west  960  varas, 
and  thonue  north  to  the  river,  so  as  to  inclose 
W)  acres.  Each  succeeding  block  was  located  in 
a  similar  manner;  starting  from  tbe  northwest 
comer  at  the  preceding  block,  and  specifying  the 
river  as  the  north  side.  Held,  that  whore  by 
reason  of  a  ahiirp  turn  in  the  river  towards  the 
MuUi,  of  Which  ttae  surveyor  was  net  tally  ad- 
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vised,  and  for  which  allowance  was  act  made  in 
the  field  notes,  a  certain  block  lay  between  two 
and  three  miles  north  of  the  river  if  placed  ac- 
cording to  the  call  for  tbecomerof  the  precedin); 
block,  or  did  not  adjoin  such  block  at  all  if  placed 
soutn  of  the  river,  the  call  for  the  river  must 
prevail ;  and  the  (Question  whether  a  subsequent 
uttemp'ed  correction  of  the  survey,  so  as  to  make 
the  river  the  north  boundary,  was  void,  as  a  re- 
location instead  of  a  correction,  would  depend 
upon  whether  it  embraced  land  not  embraced  in 
the  Grst  field  notes.  Per  Btattok,  C.  J.,  dis- 
senting. 

2.  The  purchasers,  who  were  partners  of  the 
snrveyor  and  assisted  in  making  the  survey, 
were  estopped,  as  trustees  for  the  claimants  un- 
der the  certificates^  to  set  up  tbeir  claim  to  the 
land:  and  the  fact  that  the  partnership  was  not 
known,  and  that  the  contract  for  the  survey  was 
wholly  with  the  surveyor,  did  not  make  their 
relation  less  fiduciary  than  it  would  have  been 
bad  the  contract  been  with  them.  Fer  Stattom, 
C.  J.,  dissenting. 

Appeal  from  dintrict  court,  Grayson 
county:  H.  O.  Head,  Judffo. 

DisHen  tins  opinion  by  Chief  Justice  Stat- 
Tu.N.  For  majority  opiuioo,  aee  17  S.  W 
Rep.  117. 

7'.  D.  Cobbs,  Tirynnt  A  DillHTd,  and  Wil- 
lie. Mott  A  Balllnffpr,  tor  apuellants. 
Brown  <ft  Gunter  and  D/ivlsJt  Gurnett,  tor 
nppellees. 

Statton,  C.  J.  Not  being  able  to  con- 
cur with  the  maiority  In  Home  of  the  rul- 
ings made  in  tblt*  case,  I  de(>ni  it  proper  to 
state  Bonio  of  the  groondn  olxag  JU>iicuii- 
cnrrence, 

1  do  not  understand  the  holdlDj^  to  be 
that  the  field  nntea  returned  Into  the  gen- 
eral land  ottice  for  the  Houston  &  Texas 
Central  Railway  Company  were  void  be- 
coDHe  not  based  on  no  actual  survey  of  each 
of  the  four  lines  of  every  section  embraced 
In  the  block.  If  such  were  the  holding,  It 
would  be  useleHs  to  refer  to  decisions  innde 
under  laws  in  force  prior  to  the  adoption 
of  the  Revised  Statutes, for  the  purpose  of 
sbowlnfE  that  the  rulines  of  this  court 
have,  in  all  preceding  cases,  been  to  the 
contrary.  Those  decisions  are  well  known 
to  the  proffsaion;  and  to  establish  a  dif- 
ferent rule  now  would  he  attended  with 
consequences  so  disastrous  to  the  public 
welfare,  peace  of  society,  and  private 
rightM  that  no  court  would  be  aathorlzed 
to  do  so,  cveo  If  originally  such  a  rule 
mlRht  have  been  more  in  harmony  with 
the  statutes.  The  district  court  held 
"that,  the  northeast  corner  of  section  No. 
1  being  the  only  point  called  for  in  the 
railway  cotnpany's  orlKinal  location  that 
can  be  identified  on  theitround,  this  block 
of  surveys  must  be  located  by  running 
west  from  this  point,  and  tyinK  each  suc- 
ceeding survey  to  the  one  preceding  It, 
and  that  the  only  way  to  do  this  Is  to 
croHs  the  river  at  109,  and  locate  the  suc- 
cnedlMg  aectlons  from  three  to  fVv*  mtleti 
north  of  the  river;  and  as  thus  located 
nupart  of  the  land  In  controversy  would 
lie  Included,  I  conclude  that.  If  It  were 
piii>sll)le  to  locate  on  the  ground  any  point 
CHlled  for  in  the  field  notes  of  100  so  as  to 
Rife  it  the  river  for  its  north  line,  it 
Would  be  necesnary  to  so  locate  it  ffom 
oiich  point,  but.  it  being  imposeible  to  do 
thia.  MS  Bliown  by  the  Undings  of  fact, 
the  remainder  ul  this  tract  must  be  locat* 


ed  as  above  set  forth."  I  understand 
the  ruling  in  this  court  to  be,  not  that 
any  of  the  surveys  are  void,  either  for  un- 
certainty of  description  or  illegality,  but 
that  their  tnie  locations  aiust  be  tixeil  as 
were  they  In  the  district  court;  that  the 
call  for  front  on  the  river  must  be  disre- 
garded, and  the  several  surveys  located 
in  accordance  with  their  calls  for  connec- 
tions with  each  other.  My  mind  does 
not  assent  to  this  proposition,  nor  to  the 
proposition  that  It  Is  impossible  "to  lo- 
cate on  the  ground  any  point  called  for  In 
the  field  notes  of  109  so  as  to  give  It  the 
river  lor  its  north  line."  The  question 
thus  becomes  one  of  locality ;  and  it.  is 
freely  conceded  that  If  the  field  notes  un- 
der which  appellants  claim  do  not  place 
the  land  claiuind  by  them  on  the  soath 
bank  of  the  Canadian  river,  when  con- 
strued as  the  law  requires  them  to  be, 
thftii  appellants  have  no  rights  in  any  of 
the  lands  claimed  by  appellees. 

That  the  question  involved  may  be  fully 
underatood,  a  sketch  Is  hers  given,  show- 
ing by  the  double  line  the  Canadian  river, 
with  its  meanders,  as  they  were  supposed 
to  be,  and  with  reference  to  which  the  field 
notes  of  every  section  from  No.  1  to  No. 
158,  Inclusive,  were  made  for  the  railway 
company.  Thedotted  llneshowsthe  rlrer 
with  Its  meanders  as  they  are  shown  ac- 
tually to  be  by  a  subsequent  survey.  This 
sketch  Is  correct  in  all  respects,  in  so  far 
as  it  stuMvs  the  Aoppasttd^aad  true  general 
course  and  meanders  of  the  river,  and  the 
relation  of  the  severnl  surveys  to  It,  U  they 
be  placed  on  Its  south  bank: 


[Piagram  oontinaad  on  nest. page.} 
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I  also  attach  another  sketch,  which  will 
show  on  a  larger  scale  that  part  of  the 
river  uo  which  It  is  claimed  the  break  wan 
made  between  surveys  108  and  10!),  the 
surveys  as  they  were  repreaeDted  on  the 
river  by  field  notes  and  map  under  the 
original  aarreys,  and  the  line  of  the  river 


as  it  was  then  understood  to  mn.  The 
latter  is  marked  in  double.  This  sketch 
alHO  represents,  with  the  dotted  line,  the 
river  with  its  meanders  as  determined  by 
subsequent  Hurvey,  and  the  several  surveys 
— those  from  90  to  114— as  they  were  eatab- 
lished  by  accurate  resurvey: 
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The  point  at  which  annrey  No.  I  besan 
In  estnbllshed  on  the  ground,  and  was  at 
the  time  the  field  notes  were  made  oat, 
bnt  DO  corner  of  any  encceedlng  Hurvey 
was  actually  established.  Each  socceed- 
Ing  surrey,  as  they  extended  westward 
auti  up  the  river,  called  for  the  survey  Just 


below  It,  and  to  front  1160  ▼aras'on  the 
south  bank  of  the  Canadian  river."  The 
side  lines  of  each  survey  called  to  run  north 
and  south,  and  the  back  lines  east  and 
west.  Each  survey  was  for  a  section  of 
land,  the  alternatPH  b«lnK  for  the  school 
fuud,  and  the  front  (clven  on  the  river  was 
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uR  required  by  the  statute.  It  Is  not  de- 
nied that  the  field  nuteii  «>(  the  Heveral  Hur- 
veyB  from  Nu.  1  to  108  ore  In  all  material 
respects  correct,  and  this  wiii  be  seen  to 
1)6  trne  from  inspection  of  the  eketcb  al- 
ready giveo;  but  tt  1b  claimed  that  the 
Ir.Ht-named  survey,  according  to  its  calls, 
will  croBH  the  river,  and  that  all  following 
It  n  est  ward  muHt  preserve  their  connec- 
tloQH  with  it, and  thus  follow  to  the  north 
Bide  of  the  river.  The  laud  in  coutroversy 
beiilnx  at  survey  No.  li!0,  as  shown  on 
the  sketch,  and  extends  up  the  rive.*  and 
westward;  and  from  this  it  will  be  peen 
that  the  true  position  ot  survey  No.  lU!) 
only  becomes  important  to  determine  the 
true  position  ul  the  surveys  above  it.  If 
that  survey  Is  on  the  nortli  side  of  the 
Canadlau  river,  the  same  facts  which  place 
it  there  will  place  all  the  block  of  surveys 
west  of  it  on  the  same  side  of  the  river; 
and  In  that  event  the  judgment  In  right. 
It  seems  to  be  concede<l  that,  if  that  sur- 
vey is  on  the  south  bank  of  tlie  Canadian 
river,  the  surveys  for  the  railway  company 
west  of  It  can  and  must  be  located  on  that 
hank,  and  follow  each  otlier  la  the  ordM* 
of  their  numbers.  In  tbe.latter  event,  the 
Judgment  is  erroneous. 

The  first  inquiry  arising  Is,  do  the  Held 
notes  made  for  the  rail  ovaycarapany, each 
one  surceHsively  calling  for  the  one  below 
it  HS  they  proceed  westward,  famish  data 
from  wh!cii  the  true  location  of  survey  No. 
109,  as  well  as  any  other  one  of  the  sur- 
veys, may  be  fixed  with  certainty  on  tlie 
south  bank  of  the  Canadian  river?  Witta 
a  view  to  this  inquiry.  It  will  be  assumed 
for  the  present  that  the  call  for  every  one 
of  the  158  surveys  to  front  "on  the  south 
bank  ot  the  Canadian  river"  cannot  be  en- 
tirely disregarded.  The  general  course  of 
the  Cnnndlan  river,  as  will  be  seen  from 
the  sketch,  is  northeasterly.  All  the  side 
lines  of  the  surveys  call  to  run  north  and 
south,  and  the  back  lines  east  and  west. 
The  sum  of  the  westings  from  the  lower 
lino  of  survey  No.  1  to  the  upper  line  of 
survey  No.  158  will  give  the  length  of  a  line 
run  due  west  from  the  lower  corner  of  sur- 
vey No.  1  on  the  river,  from  the  western 
terminns  of  which  a  line  run  due  south  to 
the  south  bank  of  the  Canadian  river  will 
give  with  mathematical  certainty  the  up- 
per corner  on  that  river  of  survey  No.  15.S. 
A  repetition  of  this  process  at  every  950 
varas  westward  from  the  lower  corner  of 
survey  No.  1  will  givn  a  common  corner  of 
two  surveys  until  the  upper  corner  of  sur- 
vey No.  158  is  reached.  This  Is  illustrated 
in  the  preceding  sketch,  front  which  it  will 
be  seen  that  a  line  due  south  from  a  point 
102,600  varas  west  from  the  lower  corner 
on  the  river  of  survey  No.  1,  whore  it 
touches  the  south  bank  of  the  Canadian 
river,  will  fix  the  lower  corner  of  survey 
No.  109.  Thus  will  be  established  the  upper 
corner  on  the  south  bunk  of  th«  river  of 
survey  No.  15S.  The  westings  to  upper 
corner  of  No.  158  from  lower  corner  of  No. 
1  must  be  950x1.=>8=>)50,100  varas.  To  up- 
per corner  of  No.  109  must  be  930x109=102, 
BOO  varas.  To  controvert  those  proposi- 
tions is  to  deny  a  mathematical  truth.  It 
will  then  be  assumed  that  from  the  field 
Dotes  It  can  be  ascertained  at  what  point 
OD  tlie  south  bank  of  the  Canadian  river 


the  corners  of  every  one  of  the  158  survey* 
are  to  be  placed, if  it  be  lawful  to  place  the 
upper  corners  of  each  survey  on  thut  bank 
of  the  river,  under  the  facts  found  In  the 
record.  Do  these  facts  require  the  upper 
corners  of  all  the  tracts  for  which  field 
notes  were  made  for  the  railway  company 
to  be  placed  on  the  south  bank  of  the 
Canadian  river?  The  flsid  notes  say  so, 
but  it  is  held  they  must  be  disregarded  in 
this  respect,  while  effect  Is  given  to  them 
in  others.  The  findings  of  fact  by  the 
court  below,  necessary  now  to  be  consid- 
ered,consist  to  some  extent  of  conciuHion» 
of  law ;  but  so  far  as  they  deal  with  fact, 
do  they  justify  the  legal  conclusioD 
reached?  The  finding  was  that  "  the  sur- 
veys from!  to  108,  inclusive,  can  be  locat- 
ed without  any  great  variation  from  the 
field  notes  returned  by  Maddox,  as  above, 
although  in  no  case,  except  section  No.  1, 
would  such  field  notes  he  strictly  correct, 
and  in  a  great  number  of  surveys  the  me- 
anders ol  tlie  river  and  length  of  the  east 
and  west  lines  would  have  to  be  radically 
changed  ;  but  when  109  is  reached,  owlnj; 
to  a  sudden  bend  In  the  river  to  the  south, 
and  in  some  caHes  n  little  southeast  of  the 
Bonth,  it  is  impusRlhle  to  connect  this  see- 
tioQ  with  section  No.  108  without  placing 
it  In  and  on  the  opposite  side  of  the  river, 
and  it  is  imposHlble  to  locate  109  eo  as  to 
make  the  riverlts  north  line  without  drop- 
ping from  two  and  one  half  to  three  miles 
south  c)f  the  south  line  of  108,  where  the 
river  a^aln  turns  west,  and  there  make  a 
new  beKinning,  with  nothing  to  locate  it 
by;  and  nil  surveys  west  of  this  would  be 
dependent  upon  this  new  beginning  point. 
Tbe  land  In  controversy  in  this  soit  rom- 
mences  at  120  as  it  would  be  thus  located, 
and  runs  west  with  th<»  survey  as  it 
would  be  located  by  the  Mdddux  Held 
notes,  calling  for  108  as  above  set  forth.  ** 
I  fully  concur  In  the  propoii<itioa  tliat  it 
is  impossible  to  connect  section  109  with 
Be<;tion  108  without  placing  section  109  on 
the  north  side  of  the  Cunadlan  river,  and 
go  further,  conceding  that  it  cannot  be 
legally  connected  with  that  section  at  all, 
for  the  simi'ile  reanon  that  section  IDS  can- 
not cross  the  Canadian  river,  that  beiuK- 
a  navigable  stream,  within  the  meaning 
of  tlie  law;  but  it  does  not  follow  beca use- 
such  a  connection  cannot  be  made  that 
section  109,  and  all  otlier  sections  west  of 
it,  may  not,  under  the  facts,  be  made  to 
front  on  tbe  sonth  bank  of  tbe  Canadian 
river,  just  as  the  field  notes  declare  they 
do.  I  further  concede  that  it  is  impoifsibln 
to  locate  section  109  so  as  to  make  ibe 
river  its  north  boundary  witlioat  drop- 
ping from  2%  to  3  miles  sontli  of  the  south 
line  of  108  to  a  point  where  tbe  river  again 
turns  west,  if  we  wish  to  g(>t  MU  Hci-es  in 
the  survey,  and  to  surrender  the  land 
above  the  point  where  the  river  again 
turns  abruptly  to  the  west,  looking  to- 
wards its  source;  but  I  do  not  eee  that 
this  affects  the  question  to  be  decided,  un- 
less it  be  tlie  Law,  as  held  by  the  coui  t  be- 
low and  by  this  court,  that  the  locutioD 
of  the  surveys  must  depend  on  their  ruc- 
cesalve  connectioHH  and  on  their  back 
lines,  disregarding  tbe  calls  to  front  on  the 
river.  The  proposition,  however,  that 
what  in  the  finding  is  said,  would  be  a 
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ns-vr  heginntnK  corner,  11   section   109   be 
made  to  front  on  the  sonth  bank  ot  the 
river,  would  have  nothing  on   which  to 
base   Its  location  at    that  place.  In  not 
■conceded ;  for,  as  we  have  before  seen,  it 
•can  be  8o  located  with  absolute  certainty 
nnle^  facta  hereafter  to  be  referred  to  for- 
bid  this.    It  eeems  t«  be  conceded.  If  nnj' 
enrvey   made  for  the    railway  company 
above  the  point  where  the  rlrer,  looking 
duOTDwarda.  makcH  the  abrupt  bend    to 
tlie    north,  can   l>e    fixed  on    the  aonth 
4>ank  of   the  river,  that   then   the  surveys 
weat  of  that  or  up  the  river  must  he  con- 
«trncted   on   the  survey  so  fixed,  and  will 
appropriate  the  land   in  controversy.    All 
this    aarveya    above   survey    109,    as    has 
bf  en  brfore  seen,  are  placed  on  the  south 
bank  of  the  river  by  the  same  facta  that 
place  any  one  ot  them  there,  and  it  would 
perhaps  avoid  ail  qoestion  if  we  do  not 
ffive  so  much  weight  to  the  true  position 
of  survey  109  as  seems  to  have  been  given 
to  it  in  the  court  below;  for  It  nia.v  be 
that    section   108  and   section   109,   under 
their  field   notes,  could   not  be  given  the 
quantity  of  land  called   for.    Section  108, 
before  reaching  the  width  called  for  in  Ita 
field  notes,  was  cut  off  to  the  west  by  the 
river,  •svhich  it  could  not  cross,  and  It  was 
cnt  oft  to  the  south  by  the  river's  touching 
the    western    boundary   «»f    section    107, 
while  section  109  wonid   have  Its  fnll  front 
on  the  Bontb  bank  of  the  river  In  a  bend 
which  wonId  extend  eastward  more  than 
thf  width  of  the  survey  l)efore  making  the 
abrupt  bend  to  the  west,  looking  up  the 
river.    These  matters,  however,  could  not 
affect  the  true  position  of  section  110,  nor 
of   any  section    west   of  that.    It  is    said 
that   no   actual  surveys  were  ever  nnule, 
and  that  must   be  conce<led  to  be  true.  It 
the  word  l)e  used  In  its  ordinary  sense; 
and  it  is  further  said  that  no  description 
of  the  lands,  either  accurate  or  Innccnrate, 
can    be  found   in  the  surveys.     We  must 
look  to  the  netd  iiot?s  to  ascertain  wheth- 
er  they  give  any  or  an   accurate  descrip- 
tion    of   the  several  tracts  of  land;   and 
when.  In  wocression,  one  calls  for  another, 
we  may  and  must  look  t<>  all  preceding 
surveys  to  fix  the  locality  ot  the  last,  un- 
less this  Is  othprwise  fl.xed.     We  must  also 
look  to  them  todetermtue  what  the  inten- 
tion  of   the  surveyor   was;  for  his  inten- 
tion, operative  in   law,   must    be   ascer- 
tained from  the  field  notes  which  he  made 
•out   to   describe   tlie  land  in  each  of  the 
tracts,  nided  by  such  extrinsic  evidence  as 
may  be  a<lmlsslble  for  the  correct  applica- 
tion of  the  field  notes  to  the  land ;  and  no 
mere  secret  intention  on  the  part  of  the 
surveyor  can  have  any  effect.    The  field 
notes,  after  those  for  section  No.  1,  which 
it  Is  conecded   is  fully  identified  and  prop- 
erly described,  in  succession  as  tliey  extend 
up  the  river  westward,  call  for  the  north- 
western corner  of  the  preceding  survey. 
In  form  the  field   notes  of  the  several  sur- 
vcya  do  not  differ,  except  that  the  mean- 
ders of  the  river  fronts  and  length  of  the 
side  lines    to   conform    to    this   differ  In 
Icnsth.  and,  as  a  sample,  the  Held  n<ites  ot 
survey' 10.S  will   be  given.    They  are  as  fol- 
lows. t>o  far  as   necessary  to  be  given; 
"Sitnatwl  in  the  Pan  Handle  in  Jack  dls- 
(rlrt.  about  41K  ndles  above  Rent's  fort. 


on  the  south  bank  ot  the  Canadian  river, 
and  known  as  survey  No.  108,  in  block 
No.  46,  beginning  at  a  mound,  the  north- 
west corner  of  survey  No.  107;  thence 
with  river  south,  70°  west,  600  varas; 
south.  831°  west,  672  varns.  to  mound 
on  river;  thence  south  3,303  vara?  to 
mound ;  thence  east  950  varas  to  monnd : 
thence  north  4059  varas  to  beginning." 
Each  survey  is  950  varas  wide,  and  each 
contains  the  declaration  that  the  land  is 
situated  "on  the  south  bank  of  the  Cana- 
dian river."  That  the  surveyor  Intetided 
It  should  be.  is  conclusively  shown  by  the 
field  notes  he  made;  and  that  any  one  of 
the  field  notes  fails  to  describe  the  tract  of 
land  to  which  it  applies  certainly  does  not 
appear  upon  the  face  of  the  field  notes  of 
any  particular  survey,  or  upon  the  face  of 
all  ot  them,  considered  together.    Surveys 

108  and  109  may  not  entitle  their  owner 
to  take  as  much  luud  as  they  call  for,  sim- 
ply because  they  cannot  be  extended 
across  a  navigable  stream,  bnt  this  does 
not  affect  other  surveys,  or  make  their  lo- 
calities in  any  respect  uncertain,  for  we 
know  the  westing  It  was  intended  those 
two  surveys  should  cover. 

That  It  was  the  Intent  of  the  surveyor 
to  make  the  surveys  Join  bycalllngincbch 
Hucceeling  one  tor  that  which  preceded  it 
ought  not  to  be  denied;  but  doesit  follow 
from  this  that  the  calls  for  each  survey  to 
front  on  the  south  bank  of  the  river 
should  be  disregarded,  when  It  appears 
clearly  that  the  call  for  surveys  108  and 

109  to  Join  for  the  distance  ot  803  varaa 
was  by  mistake  based  on  want  of  correct 
information  as  to  the  length  of  an  ab- 
rnpt  bend  in  the  river?  Upon  this  ques- 
tion rests  the-decision  of  the  branch  of  the 
case  now  under  consideration.  It  Is  held 
by  the  maj<»rity  that  the  difficulty  arises 
from  a  mistake  on  the  part  of  the  survey- 
or, and  that  Is  readily  conceded;  but  the 
Inquiry  arises  whether  this  mistake  was 
as  to  the  existence  of  the  river  and  Its 
general  course,  or  as  to  Its  course  at  the 
particular  point,  and  as  to  this  It  seems 
there  ought  to  be  no  controvei-sy.  If  the 
mistake  was  as  to  the  mutters  first 
named,  there  might  be  some  plausibility 
In  holding  that  the  surveys  should  be  lo- 
cated In  accordance  with  thecills  lor  con- 
tiKuity,  although  the  evidence  clearly 
shows  that  the  side  and  back  lines  were 
never  surveyed  ;  but  that  mistake  in  either 
of  tiiese  respects  existed  cannot  be  held,  la 
the  light  ot  the  evidence  contained  in  the 
record.  That  the  existence  and  general 
course  ot  the  river  was  known  Is  placed 
heyond  question.  The  surveys  began  on 
Its  bank.  It  had  been  imperfectly  mean- 
dered before  the  field  notes  were  mndeout. 
And  that  this  was  substantially  correct, 
at  all  places  save  one.  tor  a  distance  of  78 
miles,  is  manifested  by  the  sketch  before 
referred  to,  which  shows  the  meanders  of 
the  river  as  they  were  supposed  to  be 
when  the  field  notes  were  made  out,  and 
as  since  found  to  be  upon  an  accurate  sur- 
vey. At  the  time  the  field  notes  were 
made  out,  its  course  was  so  well  known 
that  the  surveys  from   1   to  108,  and  from 

110  to  158,  were  so  accurately  described  on 
their  fronts  that  the  court  below  and  this 
court  evidently  would  have  held  them  all- 
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■nfiSclent,  bat  tor  the  supposed  break  in 
the  continuity  between  Nos.  108  and  109. 
Where  it  la  evident  that  a  survey  ur  blocic 
of  Hnrveys  is  in  some  mspect  erroneous  in 
calls,  and  that  this  results  from  mistake 
OS  to  a  particular  fact,  ouAbt  not  effect 
to  be  Klven  to  what  clearly  appears  to 
have  been  the  leadlnK  intention,  rather 
than  to  defeat  that  because  of  an  inaccu- 
racy brought  about  evidently  by  in'stake 
as  to  some  particular  fact  not  bearlnK  on 
the  more  specific  intent  niuuilested?  Waa 
It  the  intent  of  the  surveyor  to  embrace 
within  the  158  surveys  the  entire  front  on 
the  south  side  of  the  river,  from  the  low- 
er corner  of  survey  No.  1  to  the  upper  cor- 
ner of  survey  No.  158;  or  was  It  the  latent 
to  have  the  surveys  cnntisuons,  althuuKb 
they  miffbt  not  reach  to  the  river,  for 
mieht  cross  it  and  lie  several  miles  to  the 
north  of  it,  where  the  same  surveyor  for 
the  same  owner  had  made  other  Hurveys 
by  virtue  of  other  certificates?  The  field 
notes  settle  that  question,  (or  together 
they  call  for  the  entire  south  front  on  the 
river  for  78  miles.  The  plat  of  the  block 
sent  to  the  land  office  showed  the  surveys 
tofrontontheeouthbank  of  the  river,  and 
so  they  app'>ared  on  the  maps  of  the  gen- 
eral land  ottice,  as  well  as  on  those  of  the 
land  district.  The  law  settles  that  ques- 
tion; for  in  determining  the  locality  of  a 
survey,  in  the  absence  of  evidence  sbow< 
lug  that  the  call  was  made  through  mis- 
take, it  recognizes  the  propriety  of  giving 
more  weight  to  such  a  call  as  evidence 
of  intention  than  does  it  to  some  call  for  a 
point  determined, or  to  he  determine)],  on- 
ly by  course  and  distance.  The  surveys 
were  each  given  the  front  on  the  river 
which  the  law  permitted  them  to  have 
when  fronted  on  navigable  stream,  which 
made  them  long  and  narrow  ;  and  it  may 
be  asked  whether  this  was  done  liecauHC 
it  was  Intended  each  survey  should  front 
on  the  river,  or  becanse  it  was  thought 
possible  some  river  might  be  found  iu  the 
distance  called  for  from  the  back  line  of 
each  survey  or  corner  called  for.  No  case 
other  than  this  cay  be  found  In  which  it 
was  held  that  a  line  never  in  fact  pstab- 
lished,  and  susceptible  of  establlBhuicnt 
only  by  cour>«e  and  distance,  should  con- 
trol a  call  for  a  river  unless  it  was  shown 
that  some  other  stream  was  mistaken 
for  the  river  called  for,  as  especially  so 
wiien  the  river  is  made  the  starting  point 
tcom  which  course  and  distance  must 
run  tn  fix  the  back  line.  Nor  can  a  case 
be  found  where  Failure  in  whole  or  in  part 
of  a  call  or  calls  for  lateral  contiguity  of 
two  or  more  surveya,  ail  calling  to  front 
on  the  same  river,  jias  been  deemed  suffl- 
cient  to  Justify  a  court  In  disreRardlng  the 
call  for  a  river  because  otherwise  the  con- 
tiguity called  for  cnnnot  begiveii.  All  the 
surveys  are  the  same  width,  but  tiie  lines 
running  north  and  south  of  the  same  sur- 
vey, «ud  of  dlffprentsnrveys,  are  of  different 
lengths  very  frequently ;  and  this  results 
from  no  other  fact  than  that  regard  was 
bad  to  the  meanders  of  the  river  as  they 
Were  understood  to  be;  and  in  view  of 
this  fact,  it  cannot  consistently  be  held 
that  the  river  was  called  for  as  the  front 
of  every  tiiirvey.  in  conn»H;tion  with  the 
other  calls  in  any  one  survey  or  in  all  the 


surveys,  because  the  trne  position  of  the 
river  was  unknown  or  thought  to  be  un- 
known. The  river  was  called  tor  becanse 
its  position  was  believed  to  be  known,  and 
was  known  with  reasonable  certainty  at 
all  places  butone;  and  the  difference  In  the 
lengths  of  lines  running  north  and  south 
was  made  because  of  that  belief  and 
knowledge,  in  order  to  include  in  each  sur- 
vey 64U  acres  of  laud,  which  made  it  neces- 
sary to  calculate  the  quantity  of  land  iu 
the  bends  of  the  river  in  front  ot  each  sur- 
vey. The  river  was  called  for  as  the 
northern  boundary  of  every  survey,  not 
because  it  was  erroneously  believed  that 
under  otiier  calls  each  survey  would  reach 
the  south  bank  of  the  river,  but  because 
it  was  intended  the  river  should  be  tbe 
northern  boundary  of  each  snrvey;  and 
to  disregard  it,  and  build  the  surveys  on 
lines  never  established,  and  that  can  beea- 
tablished  only  by  measurement  from  the 
river  on  a  coursedue  south.  Is,  in  effect,  to 
sacrifice  the  real  and  known  to  that  which 
can  become  real  by  its  ascertained  rela- 
tion to  the  thing  disregarded.  It  is  true 
that  the  calls  for  the  river  or  tbe  calls  for 
connection  of  the  surveys  on  each  other 
at  one  place  must  give  way;  and  which, 
under  tlie  facts  of  this  case,  should  yields 
ought  not  to  be  deemed  a  debatable  quea- 
tion,  on  reason  or  authority.  Phillips  ▼. 
Ayrcs,  45  Tex.  W2;  Jones  v.  Andrews,  62 
Tex.  (S5-2;  Upshur  v.  Booth,  26  Tex.  U; 
Boon  V.  Hunter,  62  Tex.  582;  Railway  Oo. 
V.  Thompson,  65  Tex.  180.  In  sonio  «t 
these  cases,  calls  for  older  surveys  as  con- 
tiguous were  disregarded  because  shown 
by  the  other  evidence  to  have  been  made 
by  mistake. 

The  rules  laid  down  In  Robinson  v.  Doaa, 
(53  Tex.  50S,)  have  always  been  recognised 
In  this  state;  hot  when  applied  to  this 
case,  can  it  be  said  that  there  Is.  any  more 
certain  and  reliable  evidence  nf  the  true^ 
locality  of  the  northern  boundary  of  each 
of  the  surveys  than  the  call  tor  the  south 
bank  of  the  river  made  in  the  field  notei*. 
which  must  evidence  what  the  intention 
was?  In  the  case  referred  to.  It  seems  to 
have  been  contended  that  the  Intention  of 
the  surveyor  could  not  be  looked  to  in  a 
case  in  which  an  actual  survey  was  not 
made;  but  in  repl.v  to  that,  this  court 
said:  "Appellees  assert  that  an  office  sur- 
vey, a  survey  not  actually  made,  cannot 
bemadeto  conform  to  the  intention  of  tlie 
surveyor;  citing  Chinoweth  v.  Uaskell.  3 
Pet.  92.  That  case  does  not  establish  tbe 
rule  that  thelntentionof  Ihesnrvcyur  is  to 
be  disregarded  as  to  the  location  of  lines 
not  actually  run.  It  announces  and  en- 
forces a  rule  applicable  to  ail  casea,  that 
'the  intention  ot  a  surveyor  can  be  of  no 
avail,  since  he  has  not  indicated  this  in- 
tention on  hissurvey.'  On  tbe  other  hand, 
the  authorities  show  that,  although  the 
survey  was  not  actually  made,  we  are  still 
to  seek  for  the  intention  of  the  surveyor. 
Says  Judge  Marshall,  speaking  for  tbe 
supreme  court  of  Kentucky :  *  This  la  not 
a  question  of  tracing  an  actual  boundary 
or  ot  discovering  a  lost  one.  or  one  which 
may  be  presumed  to  have  been  completed, 
but  of  constructing  a  survey  by  adding 
two  lines  which  were  never  actually  run; 
and  the  cardinal  object   is  to  ascertain 
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what  the  mrreyor  would  ha  re  done  if  be 
had  lEoneon  tocomplete  tbe  work,  (citfnK 
Preston'a  Ueira  v.  Buwmar.  2  Bibb,  4U3.) 
This  Is  to  bea8certaiued,i)ut  by  vafcuecon- 
lectare.  bnt  by  rational  deductions  front  hia 
report,  as  compared  witli  exIutlnR  factR.' 
Ralston    v.  McCturK,  9    Dana,  339.    See, 
also.  Fhtllipa  v.Ayres,  45  Tex.  CUT;  Buotb 
▼.  Strlpplenian.  26  Tex.  441 ;  Booth  v.  Up- 
shar.  Id.  72.  73."    In  the  case  of  Allen  v. 
Koepsel.  77  Tex.  607,  14  U.  W.  Rep.  151.  it 
was   shown   that  a  title  called    tor    the 
Gnadaltiperlverfor  the  eaatern  boundary ; 
bat    there  was  evidence  tending;  to  show 
that  the  surveyor  who  made  the  Hurvey 
on  which  the  title  iBnaed  mistook  a  slouch 
or  old  channel  ol  the  river  for  the  river, 
and  meandeied  and  dexcribed  that  in  hia 
field  notes.    Under  auch  a  state  of  facts, 
it  was  held  that  it  was  pro(jer  tbe  jary 
shoold  determine  whether  tbe  alnuffh  or 
tbe  river  was  the  original  line  established 
by  tbe  Horveyor.    In  Land  Co.  v.  Thom 
son,  (Tex.  Sup.,  decided  at  last  Oalvea- 
ton   term.)  17  S.  W.  Rep.  920,  it  appeared 
that  a  surveyor,  in  making  out  field  notes 
where  no  actual  surveys  were  made, called 
for  Devil's  river  forsuch  of  them  as  he  sup- 
posed  crosfied    that  river,   (a    nuvigablo 
atream.t  but  he  in  fact  miHtouk  a  canyon 
for  Devil's  river,  and  from  his  calculations 
placed  the  surveys  so  as  to  rouke  that 
sustain  tbe  relation  to  them  which  be  sup- 
posed  Devil's  river  would.     Under  that 
state  of  facts,  it  was  held  that  the  call  for 
Devil's  river  would   not  control  the  calls 
for  coarse  and  distance  from  established 
points.    These  cases   but  hold  tliat  a  mis- 
take in  a  call  for  a  river  may  be  shown, 
as  may  be  a   mistake  in  reference  to  any 
otbor  cull  for  boundary ;  but   there  can  he 
on  jQst  claim  in  the  case  under  considera- 
tion that  th«  surveyor  wns  ignorant  of, 
or  mistaken  as  to,  the  existence  of  tbe 
Canadian  river,  or  as  to  its  general  local- 
ity, and   bis  constant  assertion   made  in 
reference  to  every  survey,  that  it  begau 
and   fronted  on   the  south  bank  of  that 
river,  ought,  in  the  absence  of  some  evi- 
dence tending  to  show  mistake  aa  to  these 
matters,  to  be  held  conclusive  of  that  fact, 
anil   all  inferior  calls  be  made  to  yield. 
Believing,  aa  I  do,thatlnlawandfactall 
the  surveys  made  for  the  railway  compa- 
ny fronted  on  the  south  bank  of  the  Cnna- 
dian   river,  the  t|upstinn  whether  the  re- 
aorveya  tLat  were  made  after  the  mistake 
in  tbe  length  of  the  bend  in  tbe  river  was 
discovered  shonld   be  treated  as   correc- 
tions or  relocations  ought  to  de(>end  on 
whether  they  embraced  land  notembrnced 
in  tlie  flrst  Held  notes.    Aa  the  surve.vs 
were  not  based  on  tiles,  the  railway  com- 
pany could  not  toke  under  those  landa 
nol  embraced  in  them.    It,  as  bounded  by 
tbe  field  notes,  any  survey,  on  accoun  t  of 
mistake  as  to  the  menndera  ot  the  river 
on  its  front,  did  not  con  tain  04il  acres  ot 
land,  this  waa  tbe  misfortune  of  the  com- 
pany, and  It  could  not  extend  tbe  bound- 
aries HO  us  to  embrace  the  nrea  intended  ; 
and  especially  so  as  against  a  person  who 
had  acqcired  a  right  to  land  that  would  be 
broogbt  in  by  the  new  survey,    if,  how- 
ever, on  account  of  mistake  In  the  mean- 
ilers  of  the  river,  or  by  miscalculation,  the 
Held  notes  first  made  out  embraced  more 


than  640  acres  in  a  snrTey,  I  me  no  reaaon 
why  the  field  notes  might  not  be  so  cor- 
rected as  to  exclude  all  in  excess  of  that 
which  could  he  lawfully  appropriated  un- 
der a  particular  certlHcate.  Thia  would 
be  essentiall.v  a  correction,  and  not  a  relo- 
cation. Tbe  cases  ot  Adams  v.  Railway 
Co.,  70  Tex.  '2G3.  7  S.  VV.  Rep.  729,  and  Rail- 
way Co.  V.  Thomson,  05  Tex.  ISO,  assert 
DO  contrary  rule.  The  fact  that  a  sur- 
veyor mightonibrace  by  mistake,  however 
brought  about,  mere  land  In  a  survey  than 
the  certiticate  by  virtue  of  which  it  was 
made  called  for,  would  not  invalidate  the 
survey,  and  leave  all  the  land  aubject  to 
appropriation  by  another  person;  but  in 
auch  case  It  would  be  manifestly  Just  to 
the  state,  as  well  as  the  owner  of  the  land 
claim,  to  permit  the  survey  to  be  so  cor^ 
rected  as  to  em  brace  only  the  proper  quan- 
tity  of  land.  Under  the  view  taken  by 
the  court  of  the  proper  method  of  locating 
the  original  surveys,  the  last  surveys  made 
for  tbe  railwa.v  company  would  necessa- 
rily be  relocationa;  tor  they  would  appro- 
priate lands  south  ot  tbe  river,  while  it  is 
held  the  original  surveys  covered  landa 
several  miles  north  of  the  river. 

Without  wishing  to  discuss  the  question 
of  estoppel,  I  do  not  wish  to  be  under- 
stood to  concur  in  the  legal  propositions 
asserted  on  that  branch  of  the  case.  If 
facts  exist  which  would  estop  John  W. 
Muddox  from  axser ting  title  to  the  land, 
were  he  in  tlie  place  ot  appellees,  then  I  ara 
of  opinion  they  should  be  so  held ;  for 
their  obligation  to  the  railway  company 
to  cause  the  lands  to  be  so  surveyed  and 
described,  in  field  notes  returned  to  tl>e 
general  land  office,  that  the  company, 
through  them.shiiuld  acquire  title,  was  aa 
absolute  as  though  the  contract  bad  been 
made  with  them  dli-ectly.  They  and  Mad- 
dox  were  partners  under  a  written  con- 
tract, made  before  the  certificates  were  re- 
ceived for  location.  They  knew  of  tbe 
contract  under  which  they  were  received, 
and,  with  Maddox,  entered  upon  its  per- 
formance; and  the  fact  that  they  were  not 
known  to  be  in  partnership  with  Maddox, 
— that  they  were  not  personally  trusted, 
— cannot  make  their  relation  to  the  rail- 
way coropan.v  less  fiduciary  than  would 
it  have  been  had  the  contract  been  made 
with  them,  so  far  as  they  are  concerned. 
They  undertook  tbe  obligation  In  the  con- 
tract with  i&Iaddox  that  "the  surveys  are 
to  be  made  in  a  good,  practical  manaer, 
and  aa  well  marked  on  the  ground  and 
identified  in  the  field  notes  aa  is  neceasary 
and  the  nature  of  the  country  will  admit." 
It  was  their  duty  tocomply  with  this,  and 
I  am  not  willing  to  bold, if  Maddox  would 
be  estopped,  that  tbey  would  not  be, 
when,  if  their  contention  be  sustained,  it 
appears  that  they  received  compensation 
for  making  and  returning  the  surveys, 
and  must  he  held,  through  Maddox,  to 
have  represented  that  the  field  notes  were 
absolutely  correct  in  all  material  respects. 
It  was  their  duty  to  see  anil  to  know  that 
Maddox  in  no  way  permitted  a  misrepre- 
sentation to  be  made  to  thn  company  in 
regard  to  the  surveys.  In  the  proposition 
that  they  must  have  been  personally 
trusted,  or  estoppel  could  not  arise,  i  do 
not  crmv'ur.in  view  of  the  rnlatious  shown 
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to  bave  exiRted  between  them  and  Mad- 
dux. Nor  du  I  concur  In  the  further  prop- 
oslttuD  that,  If  fiduciary  relations  between 
appellees  and  the  railway  company  were 
neccHsary  to  create  an  estoppel,  ttils  re- 
lation was  not  In  full  force  at  the  time 
appellees  souKht  to  acquire  title  to  the 
(and.  If,  honever,  estoppel  exUtti  aKalniit 
any  party  to  the  transaction.  It  does  not 
necessarily  lollovr  that  this  must  be  based 
on  any  fiduciary  relation.  It  may  be 
rested  upon  the  familiar  rule  thatone  who 
knowhij^ly  makes  to  another  a  false  rep- 
resentation In  rererence  to  a  material 
fact,  or  causes  such  a  representation  to  be 
made  with  Intent  that  such  representation 
shall  be  acted  upon,  will  beestopped  If  the 
person  to  whom  the  representation  Is 
mad>5  Is  without  fault,  l);norant  of  the 
falsity  of  the  representation,  and,  relying 
upon  its  truthfulness,  acta  upon  it.  The 
field  notes  made  out  and  returned  to  the 
Keneral  land  office  under  the  supervision 
of  Maddux  and  appellees  showed  not  only 
perfect  surveys troatlng  on  tliesonth  bank 
of  the  Canadian  river.  In  which  the  mean- 
ders of  the  river  were  (ilven,  but  they  had 
attached  to  them  certificates  which  de- 
Hared  "that  th«  foregoluR  survey  was 
made  on  the  ground  aecordinK  tola  w,  and 
that  the  limits,  boundaries,  and  corners, 
with  marks  natural  and  artificial,  are 
truly  deHuribed  In  the  foregoini;  plat  and 
field  notes."  Were  those  certificates  and 
the  field  notes  false?  Appellees  base  their 
ease  on  the  fact  that  they  were.  Did  they 
know  that  they  were  false?  If  false,  the 
t'vldence  of  both  Middox  and  Mnnson, 
two  of  the  partners. showsthat  they  knew 
the  certillcates  were  false.  Was  the  repro- 
Bcntation  of  one  partner  the  representa- 
tion of  aiP  NcceHsarlly  so,  in  a  bUHlness 
tranKaction  to  whlcli  the  partnership  was 
a  party.  Was  it  Intended  that  the  rail- 
way company  should  act  upon  the  repre- 
sentations contained  in  the  field  notes  and 
certificates?  There  can  be  no  doubt  of 
that.  Did  the  company  act  upon  the  rep- 
resentations In  Ignorance  of  tlieir  falsity? 
The  evidence  would  sustain  a  findiiiK  that 
It  did,  though  there  wa.<»  some  evidence 
from  which  an  Inference  might  be  drawn 
that  its  agent  had  reason  to  believe  that 
the  surveys  were  not  actually  completed 
on  the  srnnnd,  though  neme  to  evidence 
the  belief  that  the  surveyor  and  Maddox 
and  MunRon  had  not  snttldent  data  to 
correctly  describe  the  land  In  each  survey. 
tTnder  the  rulings  In  this  case,  what  must 
be  the  erfcct  of  tiie  comi)any'H  reliance  on 
the  representations  made?  The  result  of 
the  lltlg»tion  answers  the  Inquiry. 

Having  a  deep  conviction  that  this  case 
has  not  been  decided  In  accordance  with 
the  settled  rules  of  law,  or  with  the  rights 
of  the  parties,  I  ha»'e  deemed  it  proper 
thus  to  present  some  o(  the  grounds  for 
my  nonconcurrence  in  the  disposition  made 
of  It. 


McGowH  V.  Intkrxational  &  O.  N.  R.  Co. 

(Supreme  Court  of  Texas.    June  81, 1893. ) 
Deatb  bt  Wbosopdl  Act— Dam aoks— Master's 

LlABILtTT  POB  SbuVANT'S   ACT. 

1.  The  damages  recoverable    under   Rev.  8t. 
art.  2809,  limiting  recovery  on  account  of  Injuries 


causing  the  death  of  a  person  to  notnat  damages, 
are  purely  peunniary  and  compens»tx>ry;  and  ft 
husband  suing  thereunder  for  the  death  of  hit 
wife  can  recover  notbing  for  grief  or  loss  of  so- 
ciety; nor  does  the  doctrine  of  nominal  damages 
apply. 

3.  To  entitle  a  parson  to  recover  from  a  cor- 
poration exemplary  damages  for  the  "wiUful  act 
or  omission  or  gross  neglignnoe"  (Kev.  St.  art. 
3901)  of  its  servant,  a  ratification  by  it  of  bis  act 
must  be  sbowu;  and  the  mere  retention  of  the  ' 
servant  In  its  service  by  the  corporation,  after 
an  action  bas  been  brought  against  it  to  recover 
damages  for  bis  gross  negligence,  which  allega- 
tion be  has  denied,  does  not  show  such  ratifica- 
tion. 

Commissioners'  dectaioD.  Section  B. 
Appeal  from  district  court.  Hays  county; 
H.  Tkichmukllrr,  Judge. 

Action  by  W.  T.  McUown  against  the 
International  &  Great  Northern  Railroad 
Company  to  recover  damages  compensa- 
tory and  exemplary  for  injuries  sustained 
by  reason  of  the  grossnegllgeaceof  defend- 
ant's servant.  Judgment  for  defendant. 
Plaintiff  appeals.    AfiSrined. 

S.  if.  McHrlde  and  O.  T.  Bromn.  for  ap- 
pellant. W.  O.  HatxbiaoB  and  Tbos.  H. 
Fraaklto,  for  apiMUee. 

Tarlton,  J.  W.  T.  McGown,  appellant, 
aa  the  surviving  husband  of  Susan  M. 
McGown,  instituted  this  suit  agnlnst  the 
appellee  company  In  the  district  court  of 
Hnys  county  on  December  13,  188S.  Ajj- 
pellant  sought  to  recover  the  sum  of  $20.- 
000  an  actual,  and  920,000  as  exemplary, 
damages  for  personal  iniurles  received  by 
his  wife,  resulting,  aa  he  alleges,  in  her 
death.  The  defendant's  answer  consisted 
of  a  general  demnrrer;  general  denial;  a 
special  plea  that  the  injury,  it  any,  was 
due,  not  to  the  negligence  of  the  defend- 
ant, but  tn  that  of  the  sleeping  car  com- 
pany. Its  agents  or  servants,  in  no  way 
the  agents  or  servants  of  the  defendant; 
and.  finally,  a  pK>a  charging  contrU>otory 
negligence.  The  court  sustained  a  apncial 
exception  to  the  plea  setting  up  the  neg- 
ligence of  the  sleeping  car  company,  over- 
ruled the  defendant's  general  demurrer, 
and  on  the  trial,  which  occurred  Septem- 
ber 8,  18X9,  instructed  the  Jury  to  return 
a  verdict  for  the  defendant,  which  was  ac- 
cordingly done. 

We  have  only  to  consider  this  question : 
Was  the  court,  under  the  facts,  jn8tide>d  in 
instrncting  the  Jury  "that  the  evidence  is 
InHufflcient  to  sustain  the  material  allega- 
tions in  the  plalntirt'a  petition,  and  that 
tlipyHliou'd  return  a  verdict  in  favor  of  the 
defendant?"  To  make  out  a  case,  it  whs 
incumbent  on  the  plaintiff  to  establish,  by 
a  preponderance  of  evidence,  (1)  that  the 
death  of  his  wife  was  caused  by  the  negli- 
gence of  the  defendant,  its  agents  or  serv- 
nnts;  (2)  that  he  was  thereby  actnally 
damaged;  or  (3)  that  he  was  entitled  to 
exemplary  damages. 

1.  Was  the  death  of  Vlrs.  McGown  dne 
to  the  negligence  of  the  defendant,  its 
II gpii ts  <ir  servants?  We  find  it  onnecen- 
sury  to  detail  the  facts  bcarlns;  on  tliis 
question.  It  suffices  to  say  that,  while 
very  meager,  tney  were  such  aa  to  bave 
requirnd  a  subuilssiou  of  the  question  to 
the  jury  if  it  alone  had  been  involved. 

2.  If  the  death   of  the  lady  was  due  to 
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the  ne^rllRencs  of  th«  defendant,  vraK  the 
plaintiff  thereby  actually  daiiiBKed?  The 
eharaeter  of  Dctlou  here  bniuf^ht  by  the 
plaintiff  l8  paretyetatatory.  Independent 
of  the  Btatote  euch  an  action  coald  not 
lie  nnder  any  etate  of  facts.  Thlnetatnte 
(article  2899,  Rev.  St.)  limits  the  recovery 
to  actual  dainaKCB.  Hence,  the  Idea  of 
damaKes  as  solatiuw  or  for  sentimental 
rt-aeons.such  as  one  oauHcd  by  grief  orloas 
of  society,  is  excluded.  The  damages  con- 
templated ore  purely  pecuniary  and  cora- 
penniitory.  They  restuponconcilderatioiia 
such  as  the  value  of  the  Bervices,  or  the 
advantaKe  in  money,  reasonably  to  be  ex- 
pected by  the  survivor  If  the  deceased  had 
lived.  Iron  Co.  v.  Kapp,  7  Amer.  &  Enf;. 
Ry.  Cas.  p.  32,  note.  In  this  case  there 
was  no  proof  whatever  of  these  elements 
of  dnn'iagrs.  It  did  not  appear  irom  the 
evidence  that  the  services  oIMrs.  McUown 
'were  of  any  value  to  the  appellant,  or 
that  he  had  any  expectation  of  pecuniary 
benefit  from  her.  On  account  of  the  pure- 
ly BtHtntory  charactT  of  the  action,  the 
doctrine  uf  nominal  daniafcea  must  be  held 
not  to  apply. 

8.  Was  the  plaintiff  entitled  to  exemplary 
damanes?  To  Jufltify  such  a  recovery,  It 
must  appear  that  the  death  was  due  to 
the  "  willfal  act  or  oniisHion,  or  gross  Ofg- 
liReace"  of  the  corporation  itcieK,  or  of  its 
oiflcers:  or,  if  the  act  or  netrlii^eiice  was 
that  of  a  mere  servant  or  employe,  how- 
ever nvtllful  or  gross,  that  it  was  subse- 
quently ratified  by  the  corporation.  Ar- 
ticle 2901,  Kev.  St.:  Railway  Co.  v.  Mc- 
Donald. 75  Tex.  41, 12  S.  W.  Rep.  860.  Ap- 
pellant here  charges  ratiflcntion,  because 
the  employes  were  retained  in  its  service 
by  tb*"  company  after  Hcrvice  of  the  peti- 
tion, a  verrlnc  gross  negllKence  on  the  part 
of  the  conductor.  The  truth  of  this  peti- 
tion was  denied  by  the  conductor.  The 
retaining  of  the  servant  In  its  service  by 
thecfirporation,  after  It  has  been  cited  to 
answer  a  petition  the  allegations  of 
which,  charging  gross  negligence,  are  de- 
nie<I  by  the  servant,  will  not  of  itself  con- 
Btitnte  ratification.  On  account  of  the 
entire  absence  of  proof  of  damages,  actual 
or  exemplary,  the  court  was  correct  in 
giving  tlie  charge  complained  of. 

Theju'lgment  should  beaflirmed. 

Adopted  bysnpreme  court,  June  21, 1S92. 


MiLU  County  t.  Bhown  CotjNTT. 

(Supreme  Court  of  Texa*.    June  21,  1893.1 

Act  Crgativo  Brown  Codntt  — Apportioxmsnt 

OF  IXUKBTEDN-US — CoSSTITOTlONALITr. 

By  Act  Harcn  15,  1887.  creating  M.  coantr, 
«De  fourth  of  ita  territory  was  talien  from  B. 
county.  Section  3  provides  that  the  "new  coun- 
ty shall  •  •  •  pay  its  pro  rata  of  the  Uabil- 
Itles  of  the  four  several  counties  from  which  ter- 
ritory is  talien  to  constitute  it,  in  proportion  to 
the  territory  taken  and  the  territory  remaining 
to  tite  old  county. "  Const,  art.  0,  %  1,  provides 
that,  *'when  any  part  of  a  county  is  striclcen  off 
and  attached  to  or  created  in  another  county, 
the  part  strictcen  off  sball  be  holdeu  Cor  and  ob- 
ligated to  pay  its  proportion  of  all  the  liabilities 
then  existinir  of  the  coupty  from  which  It  is 
talcen  in  such  manner  o-s  may  be  prescribed  by 
law."  In  an  action  by  B.  county  to  compel  M. 
eouDty  to  pay  one  tonnh  «f  it«  liaMlitiaa,  hejd, 
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that  Const,  art  9,  |  1,  must  be  oonstmed  la 
subordination  to  section  1,  art  8,  requiring  uni- 
formity and  equality  in  taxation,  and  l^lsla- 
tion  contemplated  most  conform  thereto;  and 
that  the  act  creating  M.  county,  since,  in  fixing 
Its  liability  according  to  territory,  and  ignoring 
taxable  value  of  property  therein,  It  imposed  a 
different  burden  for  the  same  purpose  on  the 
citizen  than  he  would  have  to  bear  If  there  had 
been  no  severance  of  the  county,  is  unconsti- 
tationol. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court.  Mills  county: 
W.  A.  Bi.ACKHiTRN,  .ludge. 

Action  by  Brown  county  against  Mills 
county  to  recover  u  certain  proportion  of 
the  indebtedness  of  Brown  county  exist- 
ing at  the  time  Mills  was  created  ont  of  a 
portion  of  Brown  and  other  counties. 
From  a  Judgment  for  plaintlfl,  defendant 
appeals.    Reversed. 

J.  R.  Cowles,  U.  burnes,  and  Geo.  Wblt- 
aker,  for  appellant.  Thoa.  Maples  and  R. 
P.  Connor,  for  appellee. 

Tahi-to.v,  .1.  As  a  basis  for  the  presen- 
tation of  the  questions  involved  in  this 
salt,  the  following  statement  of  its  na- 
ture is  admitted  by  the  parties  to  be  cor- 
rect: By  an  act  of  the  lealslatnre  ao. 
proved  March  15, 1SK7.  Mills  countv  was 
ci-eaterl  ont  of  territory  rultpn  from  the 
counties  of  Lampasai«,  Hninilton.  Brown, 
and  Comanche.  Section  2  of  the  act  pro- 
vides that  the  "new  county  shall  defray 
all  expenses  incurred  in  perfecting  ita 
organisation,  and  shall  also  pay  its  pro 
rata  of  the  liabilities  of  the  four  several 
counties  from  which  territory  is  taken  to 
constitute  It,  In  proportion  to  the  terri- 
tory taken  and  the  territor.v  remaining 
to  tlie  old  county."  One  fonrlh  of  the 
territory  of  ^ills  county,  the  appellant, 
was  taken  from  Brown  county,  the  ap- 
pellee. Under  the  foregoing  act  the  new 
county  was  organised  September  12,  1887. 
Brown  county  was,  at  that  date,  indebt- 
ed in  the  snm  of  f 60.UOU  for  certain  ex- 
penditures previously  incnrred  in  the  erec- 
tion of  public  improvements,  which  re- 
mained exclusively  within  tlie  limits  of 
Brown,  after  the  creation  of  Mills  county. 
When  this  salt  was  instituted,  March  4, 
1889,  Brown  connty  had  paid  fltt,000  of 
this  indebtedness.  In  this  action  appeUee 
sued  to  recover  one  fourth  of  this  Indebt- 
edness, claiming  that  it  was  eutitled  to 
recover  a  sum  bearing  the  same  propor^ 
tion  to  the  entire  indebtedness  as  the  ex- 
cised territory  bore  to  the  entire  terri- 
tory <jf  Brown  county  before  the  territory 
of  Mills  county  was  cnt  off.  The  court, 
trying  the  case  without  a  Jury,  rendered 
]ndgraent  In  favor  of  appellee  for  one 
fourth  of  the  indebtedness  which  had  been 
paid  by  Brown  county,  and  directed  that 
the  amount  adjudged  be  paid  out  of  the 
taxes  to  be  collected  oot  of  a  levy  on  all 
property  subject  to  state  tax  In  that 
portion  of  Mills  county  taken  from  Brown 
county.  It  further  ordered  that  the  "de- 
fendant and  its  county  commlssioneni' 
court  shall,  at  the  first  term  of  levying 
taxes  for  county  purposes  thereafter,  also 
levy  upon  all  property  subject  to  stnte 
tax  in  said  territory,  such  tax  not  to  ex- 
ceed the  amount  fixed  by  law,  us  will  be 
snfiiclent  to  pay  oiT  and    dtwharge  the 
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Judxnient;  and,  If  the  proce<><lH  aud  collec-  | 
tiun  are  not  Huttlclent  tu  HntiHfy  the}u(]);- 
ment,  then  tbesanie  proceeding  la  to  be 
kept  up  annually  until  tbe  Judgment  ia 
BatlHfled."  The  Judoiaient  further  eHtab- 
llxhed  the  liability  ot  appellant  to  appellee 
'for  one  fourth  of  any  anionnt  of  said  in- 
debtednem  yet  unpaid  which  may  be  here- 
after paid  by  appellee." 

Appellant  cuniplalna  of  thii)  Judsment, 
and  InHlsts,  In  trflect,  that,  It  plaintiff  wan 
entitled  to  any  relief,  that  relief  Hhould 
have  been  granted  upon  the  baala  of  the 
relative  taxable  value  of  that  portion  ot 
MIUh  county  taken  from  Brown,  and  ot 
the  territory  remaining  with  Brown; 
that  to  fix  tbe  liability  uf  Mills  county  by 
the  standard  of  territorial  area  Inrulves 
a  violation  of  «ecllon  1,  art.  S.  of  tbn  atate 
conatitution,  requirinK  that  taxation 
muat  lie  "equal  niid  uniform."  In  our 
opinion,  the  plain  verbiage  of  Bectinn  2  of 
the  act  creating  Miila  county,  already 
quoted,  measures  tbe  liability  ot  tbe  lat- 
ter by  the  standard  of  teri-itorial  area,  not 
by  that  of  tbe  taxable  value  of  the  prop- 
erty in  that  territory.  The  language  re- 
quiring payment  "In  proportion  to  the 
territory  taken,  and  the  territory  remain- 
ing to  the  old  county,"  refers  to  the 
amount  of  that  territory,  not  to  the  tax- 
able value  of  tbe  property  therein  sitnate. 
In  our  opinion,  the  spirit  of  the  cnnMtltu- 
tlon  requires  that  the  taxable  value  of  the 
property  In  the  territory  taken  oft  In  Its 
relation  to  the  taxable  value  of  the  prop- 
erty in  tlie  territory  lelt  in  the  parent 
county  must  be  the  criterion  l)y  which 
tlie  Indebtedness  ot  and  between  the  two 
counties  Hhouid  be  apportioned.  If,  theru- 
fore,  the  art  Itself,  In  the  section  referred 
to.  violate  tbe  constltntion.  the  judgment. 
In  accordance  with  thla  section,  ahuuld  be 
fct  aHkle.  Article  9.  §  1,  of  our  conatitn- 
tion,  on  theauhjoct  of  the  "creation  and 
organisation  uf  countiet),"  prescribes  tiiat, 
"when  any  part  of  a  county  la  stricken 
off  and  attached  to  or  created  into  an- 
other county,  the  part  stricken  oft  shall 
hp  holden  for  and  obliged  to  pay  its  pro- 
portion of  all  the  llabiiitieQ  than  existing 
of  the  county  from  which  it  was  taken,  in 
such  manner  as  may  be  prescribed  by 
law."  TIiIh  provision  must  be  construed 
Id  BubiirdinHtlon  to  article  8.  9  1,  requir- 
ing uniformity  and  equality  in  taxation; 
and  the  legislntion  contemplated  must 
conform  to  that  article.  The  provision 
of  the  act  creating  Mills  county,  (ixiiig  its 
liability  according  to  the  amount  of  terri- 
tory, ignoring  the  taxable  value  ot  the 
property  therein,  imposed  a  different 
burden,  tor  the  same  purpose,  upon  tbe 
citizen  within  that  territory,  than  be 
wuuld  have  had  to  bear  it  there  had  been 
DO  severance  of  the  coonty.  The  pro- 
vision In  question  is  therefore  anconstitu- 
tional  and  void.  Tiie  duty  is  devolved 
npon  the  legislature  to  provlile  for  the 
apportionment  of  the  indebtedness  be- 
tween the  old  and  the  new  county,  and 
for  the  payment  and  enforcement  thereof, 
but  this  duty  must  not  be  discharged  in 
«D  arbitrary  way.  Regard  must  bn  bad 
tu  the  rule  requiring  the  taxation  to  t)« 
"equal  and  uniform."  Tbe  propriety  of 
general  legialatlon  on  tbls  subject  is  sug- 


gested. As  the  appellee'B  actloo  Is  foond- 
ed  upon  an  unconstitutional  proviMlon, 
the  judgment  of  the  lower  court  should  be 
reversed,  and  tbe  cause  dismissed. 

Adopted  by  supreme  court,  June  21,1892. 


MiLU  Cocirrr  v.  Lampasas  Cocxtv. 
(Supreme  Court  of  Texas.    Jane  21, 1893.) 

Commissioners'  decision.  Section  B.  Appeal 
from  district  court,  Mills  county;  W.  A.  Bi.acx- 
Buitx.  Judge. 

Action  by  Lampasas  county  against  Mills 
county  to  recover  a  proportion  of  tbe  indebted- 
ness of  Lampasas  county  existing  on  the  creatioa 
of  Mills  county  out  of  a  portion  of  Lampasaa  and 
other  counties.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Reversed. 

D.  H.  rriplett,  for  appellant.  Uatthew  A 
Wood,  for  appellee. 

Tarlto:^,  J.  This  suit  Involves  tbe  Identical 
question  passed  upon  by  us  in  the  case  of  Mills 
Ca  V.  Brown  Co.,  S»  8.  W.  Rep.  81,  (decided 
at  the  present  term.)  For  tbo  reasons  stated  in 
the  opinion  in  that  cause  the  judgment  of  the 
lower  court  should  be  reversed,  and  the  i 
dismissed. 

Adopted  by  supreme  court,  Jnne  SI,  1899. 


Harris.  Sberlff,  ct  al.  v.  Tbnnrt  et  af. 

(Supreme  Court  of  Texat.    June  14,  1899.) 
Sale  —  Stoppaob  in  Transitc  —  UNLAWFcn.  A^ 

TACDMEXT  —  INTEHVEN'TIOX— LlABILITT  Ot  Ottt- 
CEK. 

1.  The  consignee  of  certain  goods,  being  in- 
debted to  a  bank,  authorized  the  cashier  to  pay 
the  freight  on  the  said  goods,  receive  possession, 
and  have  the  dray  line  haul  the  same  to  the  con- 
signee's store.  The  order  given  by  tbe  consignee 
to  the  cashier  directed  the  delivery  of  the  guods 
to  the  dray  line.  After  presenting  the  or-ler  t» 
the  uan-ier,  the  cashier  requested  another  person 
to  sec  the  goods  de'ivered  to  the  said  line.  Held, 
that  Ibis  was  not  a  delivery  to  tbe  consignee; 
and  that  attachments,  therefore,  levied  at  the  la- 
stance  of  other  creditors,  while  tbe  goods  were 
at  the  station  or  on  the  way  to  the  store,  were 
Ineffectual  to  Impair  the  consignor's  right  of  stop- 
page. 

2.  The  delivery  of  the  goods  at  the  store, 
which  was  at  tbe  time  in  possession  of  the  sberiii 
under  an  attachment,  was  not  a  delivery  to  the 
consignee. 

8.  A  sheriff  who,  while  In  possession  of  cer- 
tain goois  under  an  attachment,  is  notified  of  the 
rights  of  other  parties  in  the  goods,  but  refuses 
to  recognize  the  some,  becomes  liable  with  the  at- 
taching creditor  for  the  value  thereof. 

4.  One  who  has  a  seller's  lien  on  certain  goods 
is  not  obliged  to  intervene  in  an  attachment  suit 
against  the  buyer  In  order  to  enforoe  hia  lald 
Hen,  although  he  may  do  so. 

5.  A  buyer  hns  no  Interest  in  a  suit  brought 
by  the  seller  against  an  attaching  creditor,  not 
for  the  foreclosure  of  the  seller's  lien,  bat  only 
for  tbe  recovery  of  tbe  property  under  the  seller'* 
right  of  stoppage  in  (ruiuiUu,  and  is  not,  ther^ 
fore,  a  necessary  party. 

CommlxRlonera'  decision.  Section  A. 
Appeal  from  district  court,  McLennan 
county;  J.  R.  Dickinhon,  Judge. 

SniT  l>y  Walter  H.  Tenney  &  Co.  against 
W.  T.  Harris  and  others.  Judgment  for 
plairitiffs.    Defendants  appeal.     Afllnned. 

C'lurk,  Dyer  <fi  Bolliiger,  for  appellants. 
Robertaon  A  DhvIs,  for  appellees. 

C01.1.ARO,  J.  This  suit  was  bmnght 
Jnne27, 1889.  by  the  appelleea,  Walter  U. 
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Tenney  Sc  Co.,  a  flrm  of  rnprcbants  In  Bott- 
ton.Mamt..  against  W.  T.  Harris, Hherlff  ot 
McLennan  county,  and  the  Waco  State 
Bank,  to  establltih  tbeir  ri^ht  to  the  pos- 
itession  of  certain  Roode.iir  the  value  there- 
of, which  had  been  Hetned  by  the  eheriff  at 
the  inHtance  ot  the  hank,  sold,  and  con- 
yerted  to  the  aae  of  the  bank.  The  caase 
of  actlun  ut  plalntiffB  Id  predicated  upon 
their  alleged  tiellers'  Hen  upon  the  Kooda, 
or  rlKht  of  Btoppase  /o  traanitu.  The 
vainf  ut  the  Koods  Itemized  in  the  account 
WHS  $563.B7,  but  plaintiffs  sustained  their 
risht  of  recovery  to  only  the  last  two 
Items  of  the  accduut.  aniuuntlns;  to  f853.- 
17.  and  It  is  only  of  these  that  we  are  con- 
cvmed,  and  will  only  speak  of  them.  De- 
fendants have  appealed.  Plaintiffs  sold 
the  goods  to  the  tlrni  of  Moser  &  Son,  mer- 
chants in  Waco,  on  a  credit,  and  shipped 
them  by  rail  to  Waco,  the  point  of  des- 
tination for  Moser  &  Son.  They  arrived 
in  Waco  by  the  Missouri,  Kansas  &  Texas 
Railway,  and  were  left  in  the  depot.  On 
the  3d  day  of  October.  1X88,  Moser  &  Son 
were  cloned  out  by  attachment,  their 
business  honse,  and  all  their  goods  there- 
in.  levied  on  by  the  sheriff,  and  taken  Into 
his  possession.  Moser  &  Sun  were  then  In- 
solvent. On  the  4th  of  October,  188S,  the 
Waco  State  Bank  sued  out  attachment 
against  Moser  &  Son  on  debt  of  f6,990.8H, 
and  eansed  the  sheriff  to  levy  tbe  same  on 
thegodds  suld  by  plaintiff  to  Mo8er&  Son, 
llie  gunds  Involved  in  this  suit.  The  levy 
was  made  under  the  following  circum- 
stances: W.  W.  Seley,  cashier  of  the  bank, 
ohtnliied  from  one  of  the  flrm  of  Moser  8c 
Son,  October  4, 188S.  a  written  order  to 
the  railroad  agent,  directing  the  company 
to  deliver  the  goods  to  the  dray  line  in 
Waco,  to  be  carried  by  the  dray  line  to 
the  store  of  Moser  &  Son;  Moser  giving 
Seley  money  to  pay  the  freight,  (loaned 
liy  the  hunk  and  afterwards  repaid  by 
Moser  &  Son,)  requesting  witness  to  pre- 
sent the  order,  pay  thefrelgUt,  receive  pos- 
session uf  the  goods,  and  have  the  dray 
line  take  the  goods  to  tbe  store  ot  Moser 
ft  Son.  SKley  took  Cook,  a  deputy  sheriff, 
aloni?  with  him  to  the  depot,  went  to  the 
defiot,  presented  theorder,  paid  thefrelgbt, 
and  received  poHsessIon  of  the  goods  from 
the  railway  company;  "or,  rather,"  Seley 
sayn,  "after  paying  snid  freight,  and  pre- 
senting the  order,  the  railway  company 
authorised  him  or  the  dray  line  to  take 
posseiision  of  said  goods,  and  Cook,  after 
paying  sal']  freight  and  presenting  said 
order  uf  Moser  &  Son,  was  requested  by 
wItneMi  to  see  said  goods  loaded  on  the 
dray  line  for  shipment  up  town  to  the 
store  of  Moser  ft  Son,  which  Cook  agreed 
to  do. '  (Sheriff  Harris  had,  prior  to  this, 
I>een  to  the  depot,  and  directed  or  informed 
the  agent  that  he  must  not  deliver  the 
goods  to  Moser  ft  Son,  hut  bold  them.) 
Seley  retarned,  and  directed  the  sheriff  to 
gu  and  levy  upon  the  goods  for  the  bank. 
Cook  testllienthathesawthegoods  loaded 
on  the  drays  or  floats,  and  was  going 
along  with  them  to  the  store,  when  Har- 
ris, while  the  goods  were  ou  the  way  to 
the  store,  before  reaching  it  levied  the  at- 
tachment on  the  goods;  and  again,  after 
the  goods  reached  the  store,  under  dlrec> 
tlon  of  cooQsel  for  the  bank,  levied  on  tbe 


goods  a  second  time.  Cook  was  not  act- 
ing ofllclally,  aid  not  have  the  writ,  and 
did  not  levy  It.  Harris,  testifying, says  he 
is  not  certain  when  the  goods  were  first 
levied  on  by  him,  his  Impression  being  that 
he  made  the  levy  when  the  goods  were  at 
the  dtrpot,  but  be  Is  certain  that  be  levied 
the  writ  after  the  arrival  ot  the  goods  at 
tbe  depot.  Seley  testlfled  that  he  acted  as 
the  agent  of  Moser  &  Sou  In  receiving  tbe 
goods.  The  bank  advanced  the  money  to 
Moser  &  Son  to  pay  tbe  freight  on  tbe 
goods,  and  Moser  ft  Son  repaid  it. 
Seley  also  testltied  that,  when  Mo.^er  gave 
hlra  the  order  tor  the  goods,  Moser  re- 
quested him  to  present  the  order  to  the 
agent  of  tbe  railroad,  pay  the  freight,  and 
receive  tbe  possession  of  the  goods,  and 
have  the  dray  line  take  them  to  the  store 
of  Moser  &  Son.  The  testimony  does  not 
show  how  long  the  goods  had  been  at  the 
depot  before  they  were  taken  away.  Har- 
ris says  he  learned  that  there  were  goods 
nt  the  depot  belonging  to  Moser  &  Sou. 
He  went  to  the  depot  to  inquire  if  there 
were  any  goods  there  belonging  to  them, 
and  learned  the  fact,  and  he  then  "in- 
formed the  agent  of  the  railway  company 
that  he  must  not  deliver  them  to  Moser  ft 
Son,  and  to  bold  them."  Moser,  testifying, 
says  that,  learning  that  the  goods  were 
at  the  depot,  on  October  1th  he  gave  Seley 
an  order  for  tbe  same,  requesting  tbe  com- 
pany or  Its  agent  to  deliver  the  goods  to 
tbe  dray  line  for  Moser  ft  Son.  He  also 
Bays  that  a  day  or  so  after  tbe  levy,  and 
while  the  goods  were  in  his  possession  un- 
der the  levy,  counsel  for  plaintiffs  claimed 
poBsessiob  thereof,  saying  "that  they  had 
a  right  to  them,  that  they  bad  not  reached 
their  destination  of  shipment,  and  bad  not 
been  delivered  into  the  possession  of  said 
Moser  ft  Son."  Harris  refused  to  deliver 
tbe  possession  of  the  goods,  but  sold  them, 
and  applied  the  proceeds  to  thedebt  of  the 
bank.  It  was  proved  by  W.  S.  Baker,  Esq., 
who  was  representing  other  creditors  of 
Moser  &  Sou,  that  he  and  tbe  agent  of  the 
parties  he  was  representing  saw  the  goods 
In  tbe  store  witbin  a  day  or  so  after  the  levy, 
and  seeing  that  they  were  the  goods  of 
plaintiffs,  he  notlfled  the  sheriff  of  tbe 
claim  of  plaintiffs,  stating  the  claim  of 
right  to  stop  the  goods  fn  transitu,  ah6 
told  the  sheriff  he  would  be  held  responsi- 
ble for  them.  Alter  he  had  so  notified  the 
sheriff,  plaintiffs  employed  attorneys,  oth- 
er tlian  witness,  and  they  notified  the 
sheriff,  claimed  the  goods  ou  the  legal 
right  of  plaintiffs  to  stop  them  In  transit, 
and  warned  the  sheriff  that,  if  he  did  not 
surrender  the  goods',  they  would  sue  him 
for  their  value.  The  second  levy  was 
made  without  releasing  the  flrnt,  but  the 
court  finds  that  the  last  levy  Is  the  basts 
of  the  sheriff's  return.  The  court  also 
finds  that  "the  bank  and  its  cashier  knew, 
as  did  Moser  ft  Son,  while  the  above 
transactions  were  bad,  that  Moser  &  Son 
were  Insolvent,  and  that  tbe  bank  and 
Moser  &  Son  endeavored  toso  mnniiiulate 
tbe  goods  tiiat  they  would  not  be  sub- 
ject to  the  right  of  stoppage  in  tninsitu 
should  it  be  attempted."  The  court  also 
finds  that  tbegoodsat  the  depot  were  sut)- 
ject  to  the  right  of  stoppage  when  thesher- 
Ur  levied  on  them,  and  that"  tbe  delivery  or- 


Digitized  by 


Google 


-M 


SOUTHWESTERN  EEPOBTEB.  Yot-  20. 


(Tex. 


der  Klvfn  by  Morpt  &  Son  did  not  change 
tbe  (lentlaation  of  the  grooda,  which  was 
at  the  place  uf  buslneas  on  Aastin  street; 
and  the  payment  of  frelKht,  and  the  ac- 
ceptance of  the  onler  by  the  railway  com- 
pany, did  not  end  the  trMnsitiis,  or  k\vb 
the  purehnner  nach  poBSPHHionof  tbegoods 
as  would  defeat  the  right  of  plaintiffs. " 
The  court  also  held  that  the  attempt  liy 
tlie  delitor  and  the  bank  to  defeat  the 
riKbt  of  i)laintlff8  to  talce  the  goods  in 
transit  was  a  nullity,  and  did  not  have 
that  effect;  also  that  the  goods  never 
reached  the  possession  of  Muser  &  Son. 
The  aneriH  was  not  their  a^^ent.  but  was 
RCtinK  in  h<)8tlllty  to  thera.aud,  the  goods 
ba  vinti  been  claimed  while  in  his  baiiils,  he 
held  them  subject  to  plaintiffs'  right  of 
stoppage. 

Appellants  contend  by  their  Brst  assign- 
ment of  error  that  the  evidence  shows 
that,  at  the  time  the  attachment  was  lev- 
ied the  goods  had  reached  their  final  dea- 
tlnatioD,  and  were  in  the  actual  and  con- 
structive posHcs&lon  of  MoKcr  &  ijon,  and 
were  therefore  no  longer  subject  to  stop- 
page /n  tmnsltu  by  appellees.  The  seller 
of  chattels  has  a  lien  npon  them,  and  the 
right  to  hold  them  for  the  purrhase  price 
so  long  as  they  are  in  bis  posHeHsion,  and, 
when  they  have  been  shipped  for  delivery 
to  the  debtor  who  has  become  Insolvent, 
the  right  to  stop  them  on  the  wny,  to  re- 
cover posspHsion,  and  Hubject  fhem  to  the 
payment  of  such  unpaid  price.  This  right 
continues,  not  only  while  the  goods  are  in 
actual  transit,  but  until  they  have  reached 
their  destination,  and  are  delivered  Into 
the  actual  or  conatrnctivo  pouppsslon  of 
the  consignee.  Halff  v.  Allyn,  00  Tex.  "JTS; 
Phandler  v.  Fnlton,  10  Tex.  1.1;  Jones, 
Liens,  §  SCO  et  Be<i. ;  Id.  §§  8o7,  862,  et  seq., 
and  specially,  §  902. 

Appellants  do  not  controvert  the  fore- 
going proposition,  but  they  say  that  in 
this  case  it  Is  sliovrn  that  the  goods  had 
reached  their  ultimate  destination  and 
had  been  dul.v  delivered  by  the  carrier  into 
the  poasesBlon  of  their  agent  before  the 
levy  of  the  writ.  We  have  seen  what  kind 
of  delivery  It  was.  The  order  from  Moser 
&  Son  to  the  agent  of  the  railway  did  not 
authorize  the  agent  to  deliver  » he  goods 
to  Seley.  hut  to  the  dray  line.  It  Is  true 
be  had  instructions  from  MoHer  to  receive 
possesHlon,  hut  he  does  not  say  he  did, 
but  rather  the  company  authorized  him 
or  the  float  line  to  take  possession.  He 
did  not  then  take  poaueHsion,  but  request- 
ed Cook  to  see  the  goods  loaded  on  the 
dray  for  shipment  up  town  to  the  store- 
bouse  of  Moser  &  Hon.  The  railway  com- 
pany was  evidently  only  delivering  the 
goods  to  the  dray  line  for  shipment,  as 
directed  in  the  order.  The  goods  were 
loaded  on  the  drays  or  floats,  and  Cook 
went  with  them  to  the  store.  If  the 
goods  were  levied  on  at  the  depot,  as 
Harris  is  impressed  to  say,  or  while  on 
their  way  to  the  store,  as  Conk  testifies, 
we  think  they  were  still  in  transit.  Halff 
V.  Allyn,  BO  Tex.  282.  The  attachment  by 
creditors  while  In  transitu  did  not  impair 
or  defeat  plaintiffs'  right.  Allyn  v.  Willis. 
e-STex.  6();  Jones,  Liens,  965,  and  author- 
ities cited  in  note  3.  in  White  v.  Mitchell, 
<ss  Mich.  :190,)  action  of  trover  was  sus- 


tained against  the   BherifT,  who  bad  at- 
tached goods  In  the  bands  of  the  local  car- 
rier before  delivery  to  the  purchaser.    In 
another  case  a  local  carrier  or  transfer 
asent,  who  had  general  authority  from 
the  consignee  to  deliver  all  goods  shipped 
to    hini,    undertook     to    transfer    goods 
(shipped   by  rail)  from    the  depot  to  the 
consignee,  but,   finding   the  store  closed, 
placed  the  goods  in  a   warehouse  In  tiie 
city,  where  they  were  levied  on  by  attach- 
ing creditors;  It  was  held  that  there  had 
been  no  actual  or  constructive  delivery  to 
the  consignee,  and  the    seller's  right  uf 
stoppage  In  trnnaltn  was  not  lost  when 
the   attachment    was   levied.    Mason    v. 
Wilson,  43  Ark.  172.   in  Ohio,  it  was  decid- 
ed that  the  right  of  stoppage  la  trunsitu 
Is  terminated  only  when  piisHesslon  is  vol- 
untarily and  actually   transferred  to  the 
vendee  or  to  his  agent;  and  that  the  seiz- 
ure, while /n  tra.'!«;tn.  subjects  the  otUcer 
making  It  to  suit  for  the  value   of  the 
goods  by  the  vendor.    C»lahan   v.   Bab- 
cock.  21   Ohio,  293-'i94.    Where  goods  ar- 
rived   at    the  depot,  place  of   shipment, 
"and  by  agreement  between  the  conijignee 
and  the  carrier  they  were  set  aside  by  the 
latter  in  its  depot  to  be  sold,  and  the  pro- 
ceeds used  to  pay  past-due  freight,"  (tlie 
consignee  did  not  receive  tbe  boxes  and 
then  turn  them  over. assign  the  bill  of  lad- 
ing, or  pay  the  freight, >  it  was  held    that 
there  was  no  delivery  so   as  to  interfere 
with  the  right  of  stoppage  la  transitu. 
Railroad  Co.  v.  Meador.  65  Ga.  705.    Upon 
the  arrival  of  goods  the  car  containins 
them  was  set  out  «v here,  according  to  cus- 
tom, they  were  to  be  taken  out  immedi- 
ately  by   the  consignee,  or,  on  failure,  to 
pay  two  dollars  a  day  demurrage;  tliere 
being  no   aKreemont  that   tbe  carrier  was 
to  hold   the  goods  as  warehouseman  or 
agent.    On   the  next  day  they   were  at- 
tached, and  It  was  held  that  the  consign- 
or's right  of  stoppage  in  transitu  had  not 
terminated,  and  thnt  tbe  officer  attaching 
was  liable  in  an  action  of  trover.    Inslee 
V,  Lime,  57  N.  H.  454.    The  delivery  to  the 
consignee  or  his  agent  mu»t  be  complete. 
Railway  Co  v.  Painter.  15  Neb.  395. 19  N. 
W.  Rep.  4.S8.    A  delivery  to  a  carrier,  by 
order  of  the  consignee,  is  not  such  a  con- 
structive delivery  to  the  consignee  as  will 
Interfere    with    the   consignor's  right  of 
stoppage  la  transitu.    Jones,  Liens,  §§  907, 
912.  Inclusive. 

We  are  of  opinion  that  plaintiffs' right 
of  stoppage  la  transitu  whs  not  at  an 
end  while  the  goods  were  at  the  depot  or 
on  the  drays.  They  were  still  In  course  of 
transportation,  and  had  not  been  deliv- 
ered to  the  consignees  In  person,  or  to 
their  agent.  There  is  no  testimony  In  the 
case  that  can  be  construed  to  make  tbe 
railway  company  or  the  dray  line  agents 
of  the  consignee;  nor  doe<<  the  evidence 
show  that  Seley  ever  received  the  goods 
into  his  possession,  oven  if,  under  the  cir- 
cumstances, he  was  the  aseut  of  Moser  & 
Son  to  receive  possession  tor  them.  Had 
Moser  &  Son  themselves  Intercepted  tlie 
goods  at  tbe  depot  before  the  terminus  uf 
transit,  and,  without  actually  taking  the 
goods  Into  their  posRession,  ordered  their 
delivery  to  the  local  carrier  for  shipmeut 
to  their  store,  tbe  right  of  plaintiffs  would 
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not  have  been  interfered  'with,  wMleln  the 
hanili)  of  Ruch carrier.  But  there  ia  aqnea- 
titin  deeper  than  tbiR,  which  will  relieve 
the  case  uf  ditHculty  In  relation  to  delivery 
or  not  to  8eley.  Was  he  the  agent  u( 
Mofier  &  Son.  or,  rather,  conid  be  be,  un- 
der the  circuroBtancea?  We  think  be  wan 
the  a^ent  of  the  hauk  in  the  entire  trans- 
actlnn.  He  was  acting  for  the  hank  and 
fur  its  benettt;  be  was  ita  representative. 
We  do  not  think  the  attaching  creditor 
would  be  allowed  to  become  the  agent  of 
tbe  debtor, under  tbeclrcuinatancesRhown 
in  this  case,  to  deprive  the  seller  of  bia 
lien,  and  ao  secure  a  superior  and  valua- 
ble right  to  blmuelf.  'I'be  principle  in- 
volved ia  more  than  one  of  niern  diligence 
to  secure  a  debt.  The  means  adopted,  if 
anccertKfnl,  would  work  a  palpable  injus- 
tice to  plaintiffs,  which  should  not  be  per- 
fected and  afUrmed  by  the  courts.  On  the 
contrary,  the  courts  should  prevent  the 
rottenmrnatlon  ol  Much  a  design.  The 
bank  cunid  not,  as  was  attempted  in  thia 
case,  by  acting  for  itself  and  Its  debtor, 
extingulah  or  deatroy  tbe  right  of  another 
that  Btood  in  the  way  of  collecting  its 
debt.  The  conclusion  arrived  at  by  tbe 
cnnrt  below  in  our  Judgment  was  correct, 
and  ahonid  not  be  diatnrbed  on  this  quea- 
tion.  The  law  supposes  that  If  the  vendor 
liises  his  lien,  or  right  uf  stoppaise  in  tran- 
situ, it  shall  be  by  the  usual  course  of 
cveots,  or  such  asfallout  Vvithout  thecom- 
biaing,  tbe  connivance,  and  co-operation 
of  the  vendee  and  an  attaching  creditor. 

The  delivery  of  the  goods  at  the  atoro- 
btjUHe  formerly  occupied  by  Moser  &  Soa, 
but  at  the  tinie  in  the  poHHeHRl<>n  of  the 
sbei'ia  by  virtue  of  seiiure  under  attach- 
ment, was  nti  delivery,  aotual  or  construc- 
tive, to  Moser  &  Hon.  They  bad  no  con- 
trol over  the  house,  and  a  second  levy 
there  pot  the  bank  in  no  better  attitude 
than  it  was  before.  The  ilrxt  levy  waa 
nut  released,  and  the  goods  had  not  left 
the  pussesslon  of  tbe  sheriff  from  the  time 
of  tne  first  levy,  whether  made  at  the  de- 
pot or  ea  mate  on  tbe  druys.  M<>rier  ^ 
Bon  bad  never  had  posset^sion  of  thegoods 
in  person  or  by  agent,  and  plain  tiffs' right 
waa  still  iu  force.  While  the  gnods  were 
ao  in  the  poaaeoaion  of  the  Rheriff  he  was 
notified  in  a  renHonabie  time  by  plaintiffs' 
attorney  o(  their  rifjht  and  Its  nature, 
(but  U  ia  quite  evident  to  ur  thatthe sher- 
iff, tbe  b&iik,  and  Moser  &  Sun  knew  of 
BQch  right  all  the  while,)  before  any 
change  had  taken  place  in  tbe  relatlona  of 
any  of  the  parties  to  the  goods,  and  that 
Bucb  right  would  be  hiHlsted  on.  He  re- 
fuRed  to  recognise  plalntiffH'  right,  and 
thervby  became  liable  with  the  bank  for 
the  value  of  the  goods.  PInintiffs  were 
not  required  to  intervene  in  tlie  uttacli- 
mertt  suit  of  the  hank  flguiiist  Moser  & 
Kun  In  order  to  establish  their  right  of  re- 
gaining poaseasion  of  the  gooda  or  recov- 
ering their  valne.  They  might  have  done 
as  was  done  iu  caseM  cited.  (HaIR  y. 
Allyn  and  Allyn  v.  Willis,  rnipra,)  but  they 
were  not  compelled  to  Intervene,  or  to  file 
bond  and  oath  to  try  the  right  of  proper- 
ty, (Lang  V.  Dougherty,  74  Tex.  21!8, 12  S. 
W.  Kep.  29.) 

We  do  not  think  Moaer  A  Son  were  oec- 
ewarjr  parties  deieodant.     PlaiatiBa  did 


not  sne  to  recover  their  debt  and  foreclose 
their  aellera'  Hen  upon  the  goods,  bnt 
to  recover  the  value  of  the  goods  from 
a  wrongdoer  who  had  converted  them, 
iloser  &  Son  had  no  Interest  in  tbia 
contest.  The  right  of  stoppage  In  trxa- 
slto  ia  to  recover  the  poKscsHion  of  the 
gooda,  and  liold  the  same  subject  to  the 
seller's  lien,  and,  if  the  gooda  had  been 
cnnverted  by  one  in  violation  of  thia  right, 
be  would  be  liable  for  the  value  of  the 
aame:  anch  value  to  be  held  upon  recovery 
by  tbe  vendor,  instead  of  and  under  the 
aame  right  aa  the  goods  themselTes.  The 
seller's  right  Is  not  to  rescind  the  sale,  and 
rescission  does  not  result  for  the  enforce- 
ment of  anch  right.  Its  object  is  "to  se- 
cure poxeesHlon  to  the  vendor,  to  enable 
him  to  exercise  bis  right  as  an  uopaid 
vendor."  Allyn  v.  Willis,  supra.  After 
posaesaion  haa  been  reclaimed,  tbeaeller 
holds  the  goods  subject  to  bis  lien,  and 
must  ordinarily  hold  them  to  the  expira- 
tion of  the  credit  Klven,  so  aa  to  deliver 
them  to  the  purchaser  upon  payment  of 
tbe  purchase  price.  Jones,  Liens,  $  8*12.  It 
the  time  of  credit  expires  without  pay- 
ment, he  can  then  proceed  to  enforce  bia 
lien.  Id.§§863,K64.  This  being  the  charac- 
ter of  the  right  and  Its  object,  there  caa 
tie  no  necessity  to  make  the  debtor  a  par- 
ty. Iftbeauitia  not  only  to  recover  poa- 
aeRsIon,  but  to  obtain  judsment  on  the 
debt  and  foreclose  the  lien,  the  debtor 
would  be  a  necessary  party.  This  ault 
aaka  no  such  relief.  It  wan  brought  pure- 
ly upon  the  right  of  atoppnge  In  ttHnsitff, 
the  vendee  being  Insolvent.  Where  the 
anlt  was  against  the  carrier,  who  after 
notice  delivered  the  gooda,  tbe  debtor,  be- 
ing joined  as  defendant,  waa  dIamlRsed  be- 
cause of  Inaoivency,  and  judgment  M'aa 
rendered  against  the  carrier,  bat  there  la 
no  comment  In  the  opinion  on  the  fact. 
Poole  v.  Railway  Co..  58  Tes.  135.  We  are 
in  no  doubt  of  tbe  correctneaa  of  tbe  con- 
clusion that  Miiser  &  Son  were  not  necea- 
aary  parties  to  this  ault.  The  foregoing 
dlRcuaaion  disposes  of  all  the  nasigumenta 
of  error  adversely  to  appellants.  The 
Judgment  of  tbe  lower  r.onrt  ahonid  be 
affirmed. 

Adopted  by  supreme  court,  June  14,1892. 


HoRKUNO  et  a/,  v.  City  or  San  Antonio. 
(Supreme  Court  of  Texa$.    Jane  10,  1893.) 

OCCCPATIOX  Tax— UmiKORMITT  — POWBH  OP  CiTT 

TO  Levy. 

1.  The  gtttat  of  a  license  under  a  city  charter 
authoriziog  a  butcnor  to  vend  meats  on  his  prem- 
ises is  not  an  otHcial  permit  to  carry  on  a  busi- 
oess  forbidden  by  tbe  stute  unless  a  liuonse  ia 
first  obtaiDed;  and  since  the  charter  docs  not  In 
terms  provide  for  the  exaction  of  a  llcenso  fee,  but 
provides  for  tbe  enforcement  of  all  public  regula- 
tions by  Une  and  imprisonment,  a  sum  of  money 
demanded  and  received  under  sncb  license  was 
80  demanded  and  received  under  the  city's  au- 
thority 10  levy  and  collect  ofccupation  taxes. 

2.  A  city  ordinance  authorized  the  city  coun- 
cil to  impose  a  tax  on  individuals  witliin  tue  city 
having  stalls  for  vendine  meat.  Tbe  tax  was 
collected  under  the  coeroion  of  criminal  proceed- 
itsna  against  defendants,  who  Oucupied  their 
private  stalls  for  vending  meat,  but  was  not  en- 
forced against  batchers  occnpying  stalls  In  like 
manner  rented  from  the  olVy.    ilaid,  that  Const. 
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art.  8,  S  9,  prorldtng  that  "all  oocupatton  taxes 
shall  be  equal  and  unirorm  upon  the  same  class 
of  subjects  within  the  limit  of  the  authority  levy- 
ing the  tax. "  requires  such  a  tax  to  be  equal  and 
uniform  as  a  tax  upon  a  nlven  occupation  and  in 
its  collection,  and  the  failure  to  compel  the  col- 
lection of  the  tax  from  all  the  class  alike  was  an 
evasion  thereof. 

8.  Under  Const  art  8,  (  1,  providing  that 
the  sum  a  municipal  corporation  may  collect  as 
a  tax  on  a  given  occupation  "shall  not  exceed  one 
half  of  the  tax  levied  by  the  state   for  the  same 

fieriod  on  such  profession  or  business, "  the  legis- 
aturo  must  impose  a  tax  for  the  buneflt  of  the 
Btnte  before  a  municipal  corporation  can  tax  It 
HirshBeld  v.  City  of  Dallas,  (Tex.  App.)  15  B. 
W.  Rep.  124,  distinguished. 

Appeal  from  district  court,  Bexar  coun- 
ty; W.  W.  Ki.NG.  JudKP. 

Suit  by  William  Hnefllnfc  &  Son  affalntit 
the  city  of  San  Antonio  to  recover  tbe 
amount  of  a  tax  eurorcecl  by  defendant  by 
criminal  pruceedlnKS  thereior.  From  a 
Judgment  for  defendant  on  an  B;:reed  caae, 
on  appeal  from  tlip  Justice's  court  to  tiie 
diotrlct  conrt,  plaintiffs  appeal.  Reversed. 

Geo.  C.  Altfrelt  and  Henry  E.  Veraor,  tor 
appellants.  Dpaoa  A  Bergstrom,  for  ap- 
pellee. 

8TATT0N,  C.  J.  This  case  originated  in 
Justice's  court,  and  on  appeal  to  the  dis- 
trict court  Judmnent  was  rendered  against 
appellants  upon  the  folNiwluK  agreed 
case:  "First.  That  plaintiffs,  Wm.  Uoet- 
ling.  Sr.,  and  Wm.  Huefling,  Jr.,  are  and 
were  partners  in  business  under  the  firm 
name  of  Wm.  Hoefling  &  Son,  doing  busl- 
nesa  as  butchers  In  the  city  of  San  Anto- 
nio, Bexar  county, Texas,  at  two  separate 
eHtablishments  or  private  markets,  upon 
their  own  property,  and  not  in  the  mar- 
ket house  of  the  city  of  Sun  Antonio.  Sec- 
oiiil.  That  said  plaintiffs  opened  said  pri- 
vate markets  upou  their  own  property 
with  the  consent  and  approval  of  the  city 
council  of  the  city  of  San  Antonio,  under 
tbe  provisions  of  the  city  ordinance,  here- 
inafter set  out.  Third.  That  the  city  of 
San  Antonio  maintains,  and  for  many 
years  has  had,  a  public  market,  with  stalls 
that  are  rented  to  individuals  at  certain 
rentals,  with  prices  according  to  location, 
aud  values  fixed  by  the  city  council  of  San 
Antonio;  but  the  market  master  does  not 
collect  said  amount  of  975  from  butchers 
occupying  stalls  In  said  public  marbet  in 
addition  to  Huch  stall  rents.  Fourth, 
That  tbe  following  ordinance,  passed  by 
the  city  council  of  the  city  of  San  Antonio, 
is  the  only  ordinance  by  virtue  of  which 
tbe  sum  of  money  herein  sued  for  was  col- 
lected from  plaintiffs,  and  paid  by  them 
under  protest,  to  wit:  'b'ec.  20.  The  city 
council  may  grant  to  individuals  the  right 
of  establishing  In  any  <lesigiiutud  locality 
within  tlie  city  stalls  for  the  vending  of 
meat,  granting  general  market  privileges. 
Bach  person  or  firm  granted  such  right 
shall  pay  therefor  to  the  market  master, 
for  the  use  of  the  city,  seventy  five  dollars 
per  annum.quarterly  in  advance,  aud  shall 
post  tlie  receipts  in  a  conspicuous  place  In 
said  stall.  The  city  council  may  revoke 
any  grants  made  hereunder,  at  any  time 
deemed  necessary.'  Fifth.  That  hereto- 
fore, to  wit,  on  tbe  Ist  day  of  April,  1891, 
plaintiffs  were  required  by  tbe  market 
master  named  in  said  ordinance  to  pay  to 


said  city  the  sum  of  thirty-seven  dollars 
and  fifty  cents,  ($37.50,)  being  eighteen 
dollars  and  seventy-five  cents  ($1S.T5)  on 
each  one  of  said  meat  stands,  for  three 
months'  license  tax  from  April  1.  IK9I,  to 
JuneSO,  1801.  &'/xfA.  That  plalntlfTs  paid 
said  tax  under  protest,  and  after  tbe  In- 
stitution of  criminal  proceedings  In  the  ro 
carder's  court  in  the  city  of  San  Antonio, 
and  t>efore  making  said  payment. duly  no- 
tified the  authorities  of  tbe  said  city  of 
San  Antonio  that  said  payment  of  thirty- 
seven  dollars  and  fifty  cents  was  made  un- 
der protest,  and  that  suit  would  be 
brought  for  moneyso  paid  under  protest. 
tieveuth.  That  there  is  no  question  before 
the  court  as  to  sufficiency  of  the  protest, 
or  as  to  the  amount  paid  by  plalntiffm, 
but  that  theonly  question  before  tbe  court 
is  tbe  validity  or  Invalidity  of  the  ordi- 
nance aforesaid."  "Tenth.  That  there  Is 
no  other  ordinance  of  the  city  of  San  An- 
tonio imposing  any  occupation  tax  or 
license  tax  upon  butchem  except  the  one 
emt>odled  In  this  agreement."  "Twelfth. 
That  the  sole  question  for  the  determina- 
tion of  the  court  is  the  validity  of  the 
aforesaid  city  ordinance,  so  that,  if  the 
same  is  held  valid.  Judgment  should  be 
rendered  for  defendant,  and  if  the  same  Is 
ht;ld  Invalid  Judgment  should  be  rendered 
tor  plaintiffs." 

The  charter  of  tbe  city,  enacted  on  Au- 
gust 13, 1H70.  provides  that  the  mayor  and 
council  shall  have  power  "to  license,  tax, 
and  regulate  merchants,  commlsHlon  mer- 
chants, hotels,  and  boarding  liouse  keep- 
era,  restaurants,  drinking  houses  or  sa- 
loons, barrooms,  beer  saloons,  and  all 
places  or  oritahlishments  where  intoxicat- 
ing or  fermented  liquors  are  sold,  brokers, 
pawnbroicers,  money  brokers,  real-estate 
agents.  Insurance  brokers,  insurance 
atsents,  and  auctioneers,  and  all  other 
trades,  professions,  occupations,  and  cnll- 
ings,  the  taxation  of  which  Is  not  prohibit- 
ed by  the  constitution  of  the  state,  which 
tax  shall  not  be  construed  to  be  a  tax  on 
property."  Sp.  Laws  1870,  p.  253.  Section 
175  of  tbe  charter  provides  that  the  city 
council  "shall  have  power  to  levy  and  col- 
lect taxes,  commonly  knuwn  as  'lireuses,' 
npon  trades,  professions,  callings,  and 
other  business  carried  on,"  and,  after 
enumerating  many  things  and  occupa- 
tions that  may  be  thus  taxed,  tint  not  em- 
bracing butchers.  It  declares  that  "this 
enumeration  snail  not  be  construed  to  de- 
prive tbe  city  council  of  the  right  and 
power  to  levy  and  collect  other  license 
taxes,  and  from  other  persons  and  flrma, 
under  the  general  authority  herein  grant- 
ed." Another  section  provides  "that.  If 
any  person  shall  engage  In  any  business-, 
calling,  avocation,  or  occupation  which 
by  ordinance  Is  subject  to  a  iiceuse  tax. 
without  first  having  obtained  sncb  li- 
cense, he.  she,  or  they  shall  be  liable  to  Im- 
prlHoument  and  flue  of  ten  dollars  for 
each  day  said  violation  of  said  ordinance 
shall  continue. "  Sectlonl78.  .^nothersec- 
tiun  provides  that  the  city  council  shall 
have  power  "to  make  such  rules  and  reg- 
ulations in  relation  to  butchers  as  they 
may  deem  necessary  and  proper."  Sec- 
tion 67.  Other  sections  give  power  to 
make  regulations  to  secure  the  health  of 
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the  city.  II nil  to  keep  cleanly  and  In  gooH 
order  all  places  where  orrenslve  matter  Ih 
linble  to  nccuniulate,  and  to  enforce  Bucb 
regoiatinns  liy  tine  and  Imprlsuninent. 
Sections  4U.  51,  62,  91.  Section  76  of  the 
charter  gives  the  power  to  licenoe,  tax, 
and  regulate  all  oncnpations,  trades,  and 
professiuna:  but  It  la  evident  tbat  the 
power  siren  to  licence  sncb  ocrunntions  is 
not  the  same  as  the  power  to  tax  them, 
Dur  are  either  o(  thme  powern  the  same  as 
the  power. jfiven  to  re(;ulate  them. 

In  a  Keneral  sense,  "a  license  Is  an  offi- 
cial permit  to  carry  on  a  hiisinesa  or  trade 
or  perforin  other  acta  which  are  forbl'lden 
by  law  except  to  persona  obtalninf;  such 
permit."  Aljbott.  This,  however,  is  not 
the  sense  in  which  the  word  is  used  in  the 
charter  of  the  city  of  San  Antonio,  for 
there  was  no  law  In  force  in  this  state 
which  pruhiliited  the  followlns  uf  many  of 
tne  occupations  contemplated  by  the 
charier,  ur  of  that  of  a  butcher  enKaeed 
iu  Ti>ndins  meats,  unless  a  license  wastlrst 
obtained.  There  are  occupations,  how- 
ever,  which,  on  account  of  their  character, 
may  prove  hurtlnl  to  the  public  unless 
propel ly  conducted,  and,  althouftb  they 
are  not  prohibited  by  the  common  law 
nor  by  statute.  It  has  been  seen  that  the 
public  welfare  requires  that  tbe.v  should 
to  soma  extent  l>e  kept  under  some  re- 
Ktraiut;  and  to  this  end  it  has  become 
nsual  to  Krant  a  permit  to  follow  such  oc- 
cupationb,  and  asnally,  to  insnre  proper 
conduct  of  the  business,  an  obllfi;atlon  to 
conduct  it  properly  is  required  to  be  exe- 
cuted before  this  permit  Is  Issued;  but 
this  is  not  always  the  case,  and  when  not, 
if  the  business  be  not  one  to  the  conduct 
of  which  a  privilege  is  necessary,  the  per- 
mit serves  bot  little  purposeother  than  to 
}dve  information  to  the  public  authori- 
ties ol  the  persons  i-nKaged  in  a  given  oc- 
cupation, their  places  of  business,  and  oth- 
er like  matters,  whii-h  will  enable  them 
the  more  readily  to  exercise  over  them 
snch  control  as  the  law  permits.  The 
power  to  license,  however, does  not  confer 
a  power  to  tax,  by  which  we  understand 
to  be  mennt  the  power  to  take  from  the 
eitiieo  a  sum  for  the  support  of  the  rov- 
ernment,  whether  that  be  national,  state, 
or  moniclpai.  It  Is  nsual,  however,  to  ex- 
act a  fee  fur  the  issuance  of  the  permit, 
and  it  has  sometimes  been  said  that  a  fur- 
ther sani  mieht  be  demanded  for  a  license, 
to  be  osed  to  meet  the  necessary  expenses 
of  Inspection  and  regulation  of  the  bnsl- 
DPfls  to  t>e  conducted  under  the  license; 
bat  it  seems  to  us  tliat  money  exacted  (or 
the  latter  purpose  has  much  the  sem- 
blauceof  a  tax.  It  is  said  by  Mr.  Cooley 
tbat,  "as  all  delegated  powers  to  tux  are 
to  be  closely  scanned  and  strictly  con- 
Rtraed,  it  would  seem  that  when  a  power 
to  license  Is  given  the  intendment  must  be 
tbat  regulation  is  the  object,  unless  there 
la  something  in  the  language  of  the  grant, 
or  in  the  circumstances  under  which  It  is 
made,  indicating  with  sufflcient  certainty 
tbat  the  raising  of  revenue  by  means  there- 
of was  contemplated.  If  a  revenue  an- 
thoiitj  Is  what  seems  to  be  conferred,  the 
extent  of  the  tax,  when  nut  limited  by  the 
grant  Itself,  must  be  understood  to  be  left 
to  tlie  Jodgment  and  discretion  of  the  mu- 


nicipal government,  to  be  deternihu-d  In 
tbf  usual  mode  in  which  Its  Ipglslatlve 
authority  Is  exercised.  •  •  •  Where  the 
grant  is  not  made  for  revenue,  but  for  reg- 
ulation merely,  a  much  narrower  con- 
struction is  to  be  applied.  A  fee  lor  the 
license  may  still  be  exacted,  l»ut  it  mnst 
be  such  a  fee  only  as  will  legitimately 
assist  in  the  regalatlon,  and  It  should  not 
exceed  the  necessary  or  probable  expense 
of  IssDing  the  license  and  of  inspecting  and 
regulating  the  business  which  it  covers.  * 
Cooley,  Tax'n.  607. 

The  fact  that  the  charter  does  not  In 
terms  provide  (or  the  exaction  of  a  license 
fee,  and  the  further  fact  that  throughout 
it  provides  for  the  enforcement  of  all  pub- 
lic regulations  b.v  fine  and  Imprisonment, 
are  strongly  persuasive  that  it  was  not 
Intended  the  city  should  exact  (or  license 
the  sum  demanded  and  received  of  appel- 
lants as  a  condition  on  which  they  might 
vend  meats  on  their  own  premises,  and 
that  the  sum  demanded  was  demanded 
and  received  by  the  city  under  its  power 
expressly  given  to  levy  and  collect  taxes 
upon  occupations.  In  fact,  looking  to 
the  whole  charter,  it  is  apparent  that  the 
taxes,  other  than  taxes  on  property, 
which  the  city  is  authorized  to  levy  and 
collect,  are  occupation  taxes,  within  the 
meaning  of  the  constitution.  It  Is  said 
that,  "concerning  nselul  trades  and  em- 
ployments, a  distinction  is  to  be  observed 
between  the  power  to 'license'  and  the 
power  to 'tax.'  In  such  cases  the  former 
right,  unless  such  appears  to  have  been 
the  legislative  Intent,  dues  not  give  the 
authority  to  prohibit, or  to  use  the  license 
as  a  mode  of  taxation,  with  a  view  to 
revenue,  bnt  a  reasonable  fee  (or  the 
license  and  labor  attending  Its  Issue  may 
be  charged."  Dill. Man. Corp. 357.  Whether 
legislation  authorizing  the  demand  and 
reception  of  license  fees  for  the  grant  of  a 
permit  to  pursue  a  usefnl  and  lawful  oc- 
cupation onght  not  to  be  deemed  Included 
within  the  provisions  of  the  constitution 
now  in  force  In  this  state  regulating  the 
collection  of  occupation  taxes  may  be  a 
qnestlon  on  which  theiw  would  be  differ- 
ence o(  opinion :  but,  looking  to  the  char- 
ter of  the  city  of  San  Antonio,  we  are  of 
opinion  that  the  money  demanded  and  re- 
ceived from  appellants  was  demanded 
and  received  under  the  power  given  tocol- 
lect'taxes  on  occupations.  The  constitu- 
tion provides  that  "all  occupation  taxes 
shall  be  equal  and  uniform  upon  the  same 
class  of  subjects  within  the  limit  of  the 
authority  levying  the  tax."  Const,  art. 
8,  §  2.  This  is  as  binding  in  case  of  oc- 
cupation taxes  levied  by  a  municipal  cor- 
poration as  in  such  taxation  levied  by 
the  state.  The  agreement  makes  it  clear 
that  butchers  who  vend  meats  in  stalls 
rented  from  the  city  do  not  pay  the  tax 
imposed  on  appellants,  who  conduct  the 
same  kind  of  a  bnsiness  at  stalls  on  their 
own  premises:  and  that  the  former  pay 
onl.v  what  is  deemed  a  proper  rental  (or 
the  stall  owned  by  and  rented  to  them  by 
the  city,  this  varying  with  the  location  of 
the  stall  and  its  rental  value. 

It  seems  to  be  conceded  by  connsel  for 
appellee  that  the  ordinance  under  which 
the  tax  was  demanded  and  received  from 
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appellants  applies  to  biitchera  who  rend 
nieutsat  the  public  market  in  atalls  rented 
to  tbein  by  the  city  us  well  as  to  butchers 
who  vend  meats  at  stalls  owned  by  them- 
selves, and  they  seek  to  arold  the  proposi- 
tion thnt  the  tas  levied  on  appellants  is 
in  violation  of  that  part  of  the  constitu- 
tion above  quoted,  by  tlie  following  prop- 
«i8ltiunR:  "The  intent  ol  the  city  council 
is  clearly  expressed,  and  imposes  a  tax 
upon  all  pert*ou8  n-bu  pursue  the  avoca- 
tion ol  vending  meat  at  a  stall  used  (or 
that  purpose  anywhere  within  the  city 
limits,  and  it  nowhere  appears  in  the 
ordinance  that  any  individual  pnrsains; 
tht)  occupation  of  vending  meat  in  m  stall 
established  for  that  purpose  is  exempted 
from  paying  the  tax  imposed.  The  (act 
that  the  market  master  of  tiie  city  baa 
not  collected  such  tax  from  those  persons 
having  stalls  within  the  cit^-  market 
bouse  cannot  avail  the  appellants  in  tlielr 
oBurt  to  have  the  ordinance  declared  in- 
valid, for,  thoui^h  the  market  master  may 
have  supposed,  in  acting  as  he  did,  that 
be  was  placiug  the  proper  t'onslruction 
upon  the  ordinance,  yet  neither  this  court 
nor  the  appellee  Is  bound  by  any  sucb  con- 
struction. The  ordinance  imposes  a  tax 
upon  fill  persons  within  the  city  having 
stalls  for  vending  meat,  and  If  the  city 
ufflcial  charged  witb  the  duty  of  collecting 
the  tux.  and  thus  carrying  into  effect  the 
law  of  the  city,  fails  in  his  duty,  the  prop- 
er remedy  for  appellants  will  be  to  apply 
to. the  courts  uf  the  county  to  compel  the 
oHlcial  to  discharge  his  sworn  duty." 
From  the  agreement  we  understand  that 
the  city  has  not  assertftd  the  right  to  col- 
lect the  occupation  tax  received  from  ap- 
pellants from  persims  who  purHue  the 
same  occupation  in  stalls  rented  from  the 
city,  and.  It  the  ordinance  was  intended 
to  impose  the  same  tax  upon  them  as  up- 
on persons  doing  business  as  were  appel- 
lants, then.  In  view  of  the  broad  powers 
conferred  on  the  city  to  enforce  the  coilec- 
tiott  of  oil  taxes  it  may  lawfully  levy,  to 
bold  that  it  may  lawfully  collect  occupa- 
tion taxes  from  some  persoiiii,  while  oth- 
ers pursuing  the  same  occupation  were 
contlunDusly  permitted  to  escape  such  a 
tax  by  failure  of  the  city  to  compel  the 
proper  officer  to  collect  It,  would  be  to 
bold  that  the  city  might  accomplish  by 
wrongtul  nonaction  what  it  could  not 
lawfully  do  by  an  ordinance  declaring  that 
the  tax  should  he  collected  only  from  some 
persons  engaged  in  the  particular  business. 
Such  persistent  failure  on  the  part  ol  the 
city  to  cause  the  tax  to  be  collected 
from  those  who  sold  meats  in  the  public 
markets  would  evidence  as  fully  an  Inten- 
tion not  to  subject  them  to  the  tax  as 
would  an  ordinance  expressly  exempting 
them  from  it.  The  constitution  requires 
that  occupation  taxes  shall  be  equal  and 
unironn,  and  this  applies  to  the  collection 
of  such  taxes  as  well  as  to  the  levy,  and 
Its  romuiand  cannot  be  evaded  by  an 
ordinance  Imposing  the  tax  on  all  per- 
sons engaged  In  a  given  occupation.  It 
there  be  no  Intention  or  effort  to  enforce 
it  against  a  class  designated  by  the  place 
where  they  do  business  or  in  any  other 
manner.  An  ordinance  intended  so  to 
operate,  or  permitted  by  the  city  so  to 


operate,  would  be  an  Invasion  of  the  tet- 
ter and  spirit  of  the  constitution,  which 
requires  sucb  taxes  to  be  equal  and  uni- 
form, not  only  In  the  sense  Imposed  as  a 
tax  upon  a  given  occuiiation,  but  In  its 
collection  also.  The  mere  failure  of  tba 
tax  collector  to  collect  a  tax  from  some 
persons  pursuing  the  taxed  occupation 
from  whom  it  might  be  collected  would 
not  invalidate  the  tax  as  to  others;  but, 
if  a  city  Intentionally  fails  to  compel  Its 
collector  to  collect  from  all  who  pursuM 
such  occupation,  while  it  enforces  collec- 
tions from  some,  then  this  ougbt  to  t>e 
held  to  be  unequal  taxation,  and  the  city 
held  liable  to  respond. 

This  is  not  a  case  in  which  the  citlsen  is 
attempting  to  restrain  the  collection  of  a 
tax,  but  is  a  case  in  which  plaintiffs  paid 
the  sum  claimed,  under  sucli  coercion  as  is 
conceded  to  have  been  sufflcient  to  entitle 
tbem  to  recover  It  if  the  tax  was  Illegal ; 
nor  Is  it  a  case  in  which  it  can  be  claimed 
that  those  doing  business  In  the  stalls 
rented  from  the  city  were  paying  an  occu- 
pation tax  baned  on  any  classification, 
either  legal  or  illegal.  If,  however,  tbe 
ordinance  applies,  and  was  intended  to 
apply,  <inly  to  those  who  might  vend 
meats  in  stalls  established  on  their  own 
premises,  which  Is  probably  what  was  in- 
tended, then  the  ordlnanceand  tax  collect- 
ed under  It  were  Illegal,  because  in  direct 
conflict  with  the  constitution,  which 
would  require  the  taxing  of  nil  persons  in 
tbe  city  who  pursued  the  same  occnpa- 
tlon,  without  reference  to  the  place  where 
the  business  was  conducted,  or  would 
otherwise  deny  the  right  to  tax  any  per- 
son engaged  In  that  buHinnss. 

It  is  claimed  by  ai)pellnnts  that,  as  the 
state  has  never  roqnired  nn  occupation 
tax  of  persons  engaged  in  the  business  on 
account  of  which  tbe  tax  was  demanded 
and  received  by  the  city  from  appellants, 
tbe  city  bad  no  power  to  impose  such  a 
tax.  This  proposition  Is  based  on  the  last 
paragraph  of  Kection  1,  art.  S,  of  the  con- 
stitution, which  provides  thafthe  occupa- 
tion tax  levied  by  any  county,  city,  or 
town  for  any  yeor  on  persons  or  corpora- 
tions pursuing  any  profession  or  business, 
shall  not  exceed  one  half  of  the  tax  levied 
by  the  state  for  the  same  period  on  aacb 
profession  or  business."  The  charter  of 
the  city,  created  prior  to  the  adoption  ol 
the  constitution  now  In  force,  Is  broad 
enough  to  sustain  such  n  tnx;  but,  if  In 
coiiHict  witb  the  constitntlun,  mnnt  l>e 
held  to  be  in  so  far  repealed,  or  to  stand 
in  subordination  to  the  requlrementn  of 
that  instrument.  The  purpose  of  so  mocli 
of  the  coustiiution  as  Is  quote<i  was  evi- 
dently to  place  a  limitation  on  the  power 
ol  municlptil  corporations  to  levy  und 
collect  occupation  taxes;  to  deny  to  them 
the  unreHtrlcfjd  power  to  tax  any  occuiia- 
tion. Under  the  constitution,  the  soma 
municipal  corporation  may  cidlect  as  a 
tax  on  a  given  occupation  cannot  "exceed 
one  half  of  the  tax  levied  by  the  state  for 
tbe  same  period  on  such  profession  or 
business."  and  this  necessarily  involves 
the  proposition  that  tbe  legislature  must 
determine  that  the  occupation  shall  he 
taxed  for  the  benetit  of  the  state  before  a 
niuuiclpul  corporation  can  tax  it  at  alU 
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Wlien  tbe  leKislature  has  declared  that  a 
named  occupatlun  hhall  be  taxed,  and  ba8 
fixed  tbe  amount  o{  the  tax.  then. and  nut 
before,  has  a  county,  city,  or  town  the 
power  tu  tax  that  occupation:  lor  the 
constitntton  doen  not  require  occiipatlona 
to  be  taxed,  and  only  perinita  it  vrhen  the 
legi^iature  deems  it  proper.  Its  failure  to 
rvquire  aucb  taxation  fur  tbe  benefit  of  (he 
state  is,  in  effect,  a  declaration  chat  it  la 
neither  neceaaary  nor  proper  for  the  use 
of  municipal  eorporationH.  Tbe  meaaure 
of  a  municipal  corftoration'H  rl);ht  to  tax 
an  orcupation  Ib  made  dependent  on  the 
Mam  tbe  state  may  levy  on  tlie  same  occn- 
patiou;  and  when  the  atate  has  not  taxed 
it  at  all.  la  it  to  be  believed  that  it  was 
tbe  purpose  of  the  people  in  auch  cane  to 
Rive  to  municipal  eorporationH  the  pow- 
er to  tax  tlie  occupation  bh  In  the  discre- 
tion of  a  municipal  council  mifibt  seem 
proper,  while  a  limitation  was  placed  on 
tbe  amount  such  a  corporation  mi^bt  levy 
In  all  cases  in  which  the  lexlslatnre  bad 
declared  it  proper  and  necessary  that  tlie 
occnpatlon  should  be  taxetlfor  the  benefit 
of  tbe  state?  It  was  not  intended  to 
cuofer  on  a  municipal  curporatioo  the 
power  to  tax  an  occupation  not  taxed  by 
tlH*  state,  if  the  state  levies  no  tax  on 
tbe  occupation,  a  municipal  corporation 
cannot  levy  or  collect  a  tax,  unless  the 
proposition  that  the  half  of  nothlns  la 
sometbinK  can  be  maintained.  The  consti- 
tution wisely  leaves  Ittotbe  leKlHlalure  to 
determine  what,  if  any,  occupations  shall 
be  taxed,  and  this  powerisntit  so  likely  tu 
he  miHUHcd  by  the  reprpisentativea  of  tbe 
peopleuftheentlrestateas  by  thecnuncil  of 
a  single  miinlcii)ality.  In  thecaseof  Hlrsh- 
fleld  V.  City  of  Dallas,  (Tex.  App.  )It  sepms 
to  have  been  held  that  a  niuuiuipal  corpora- 
tion might  tax  an  occupation  nut  taxed 
by  the  state,  (15  S.  W.  Rep.  124.)  but  it 
seems  tu  us  that  dae  effect  was  nut  Ki^cn 
in  the  case  tu  the  pruvision  of  the  constl- 
tntion  before  noticed,  and  the  authorities 
cited  in  support  of  the  opinion  do  not  con- 
sider such  a  question.  If  aiipclinnta  bad 
roljctarily  paid  the  sum  claimed  asa  tax, 
th?.<  tliey  would  not  beentitied  to  recover 
It:  bat  tboj-  paid  it  npon  coereion,  after 
th-3  ii.atitntion  of  crimlDal  proceedinipi 
ai;iilE.st  them,  and  tinder  tbe  agreement  of 
the  parties  are  entitled  to  recover  the  sum 
BO  paid,  together  with  coats  incurred  in 
all  the  courta.  Jndgment  of  the  court  be- 
low win  be  reversed,  and  here  rendered  in 
favor  of  appellants  as  above  indicated. 


CiTT  OF  LaKKDO  T.  LoURY. 

(Court  of  AppeaU  of  Texcu.    Jane  83, 1888. ) 

MOXICIPAI.  CORPOIIATIOSS  —  OCCUPATIOS   TAX  — 
VOLU»TARI  FaTMEKTS — IlXEOAL  TaXES. 

1.  Under  Const,  art  8.  g  1,  providing  that 
tbe  occupation  tax  levied  by  any  city  shall  not 
exceed  one  balr  the  tax  levied  by  tbe  state  on 
tbe  same  profession  or  bnslness,  8  olty  cannot 
impose  a  license  for  revenue  on  an  occupation 
or  business  until  tbe  leftislature  has  declared  that 
such  occupatioii  or  business  shall  be  taxed,  and 
bos  fixed  the  amount  of  the  tax  thereon.  Hirsb- 
lleld  V.  City  of  Dallas,  (Tex.  App.)  15  H.  W. 
Kep.  1S4,  so  far  as  in  conflict  with  this  decision, 
overruled. 

2.  Fsymente  made  on  an  illegal  demand,  in 
order  to  be  involuntary,  mast  be  made  under  aa 


immediate  and  orgeat  neoesslty.  and  the  faot 
that  tbey  were  made  nnder  protest,  and  from 
fear  that  legal  proceedings  would  be  instituted 
and  business  closed,  does  not  render  tbem  invol- 
untary, and  Illegal  taxes  so  paid  cannot  be  recov- 
ered. 

Appeal  from  Webb  county  court. 

Action  by  ChnrleH  T.  Loury  axalnst  the 
city  of  Laredo  to  recover  the  amount  of 
taxes  paid  nnder  an  ordinance  alleged  tu 
be  illegal.  JndKmentfor  plaintiff  and  de- 
fendant appeals.    Beversed  in  part. 

.■itJee  &  hirumst.  for  appellant.  Michol- 
sou  Jt  Uodd,  fur  appcile". 

SiMKiNS,  J.  Appellee  was  a  butcher, anil 
rented  a  stall  in  appellant's  market  at  915 
per  month.  All  butchers  and  vendors  of 
meat  and  veii;eta tiles  were  required  under 
an  ordinance  uf  the  city  to  rent  stalls  and 
tu  sell  only  at  the  market.  Appellant 
also  had  a  market  master,  whuse  duty  it 
was  to  Inspect  all  meats  and  vegetables 
offere<l  for  sale,  and  under  tbe  ordinance 
of  tbe  city  every  person  pursuing  the 
occupation  of  a  butcher  was  required  to 
pay  fl  per  hea<l  tor  every  beef,  10  cents 
lor  every  jroat  or  mutton,  60  cents  for 
every  calf,  and  25  cents  for  every  hoR; 
and  disobedience  of  the  market  master's 
urder  was  pnulHbed  by  fine  of  from  f  10  to 
91U0.  Tbe  proceeds  from  tfaese  lns[»>H.'tion 
fees  were  9350  per  mouth.  Tiia  salary  of 
tbe  market  master  was  $40  per  month. 
Appellee  paid  the  Inspection  fee  under  con- 
stant protest,  and  on  January  26,  1891, 
sued  the  city  to  recover  the  taxes  so  paid, 
and  prayInK  fur  Injunction  aKaUmt  the 
further  collection  of  tbe  inspection  fees. 
The  city  filed  its  obllsation  to  refund  the 
inspection  lees  should  the  injunction  be 
perpetuated,  and  tbe  court  thereupon  dis- 
solved the  injunction,  but  on  final  hearing 
gave  judKnient  for  $550,  tbe  amount  of  in- 
speci ion  fees  paid  by  appellant  from  the 
time  uf  protest,  and  perpetuated  tbe  la- 
Junction,  and  the  clt.r  appeals. 

There  are  two  questions  to  be  cunsld- 
ere<l : 

Fiist.  Can  a  City  levy  a  tax  on  an  occu- 

gation  for  revenue,  where  not  uuthurixed 
y  tbe  statute  or  city  charter?  It  caunut 
be  questioned  that  the  inspection  tax 
levied  under  the  city  ordinance  was  for 
revenue  purposes.  The  tuxes  were  paid 
directly  into  thecit.T  treasury,  and  passed 
into  the  genera]  fund:  were  paid  out  in 
general  apiiropriatlona,  and  did  nut 
specially  go  to  the  inspecting  officer  in 
payment  for  his  fees  for  Inspecting.  On 
the  contrary,  the  officer  only  received  $40 
per  month  paid  by  the  city,  while  the  city 
received  from  such  source  $350  per  month. 
Again,  the  ordinance  declares  It  a  tax  on 
the  occupation,  as  follows:  "There  sliall 
be  paid  by  every  person  pursuing  the 
occupation  of  butcher  an  Inspection  fee  of 
one  dullar  per  head  for  ever.v  be<'f  slaugh- 
tered, etc."  Section  4.  c.  2,  of  City  Drdl- 
nances.  The  occupation  of  butcher  is  not 
subject  to  taxation  In  Texas,  and  it  is  not 
pretended  ur  ehuwn  that  under  any  char- 
ter powers  specially  granted  to  tbe  city  of 
Laredo  she  can  tax  any  occupation  not 
declared  taxable  by  law.  Cuuhl  such 
powers  be  granted  under  the  constltn- 
tlun?    Tbequeatlun  then  recurs,  can  the 
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tax  be  suBtalned?  We  tliink  nut.  Our 
Hupreme  court.  In  the  case  of.  Hoetiinu; 
V.  City  of  San  Antonio,  20  S.  W.  Hep.  85, 
(juHt  derided,)  hat)  paRHeil  upon  the  very 
queHtioD.  and  holdn  that  under  the  last 
paragraph  ol  section  1,  art.  8,  of  the  con- 
stitution, to  wit:  "Tiif  occupation  tax 
levied  by  any  county,  city,  or  town  for 
any  year  on  persons  or  corporations  pur- 
suing any  profession  or  buHinesa  shall  not 
exceed  one  lialf  of  the  taa  levied  by  the 
state  for  the  same  period  on  such  profes- 
sion or  business,"— a  municipal  c<»rporR- 
tion  cannot  tax  a  bnolnesB  not  made  tax- 
able by  law,  and  until  the  leKislnture, 
says  the  court,  has  declared  a  certain  oc- 
cupation or  business  shall  be  taxed,  and 
has  flxed  the  amount  of  tlie  tax,  then,  and 
not  before,  has  a  county,  city,  or  town 
the  power  to  tax  that  occupation,  for  the 
constitution  does  not  require  occupations 
to  be  taxed,  and  only  permits  it  when  the 
ieffislnture  deems  It  proper;  and  its  failure 
tomalcelt  taxable  for  the  benefit  of  the 
state  is  in  effect  a  declaration  that  it  Is 
not  a  neccHsary  or  proper  subject  of  taxa- 
tion. Hirshfleld  v.  City  of  Dallas,  (Tex. 
App.)  15  S.  W.  Kep.  124,  in  so  fur  as  it  con- 
flictii,  is  herewith  overrnled. 

Tbo/<econr/ question  Is.can  the  appellee  re- 
cover bacic  the  money  llleKaily  demanded 
and  received  by  the  city  as  ioHpection  fees? 
The  doctrine  is  stated  that,  In  order  to  re- 
cover back  money  paid  on  an  illegal  demand 
with  knowledge  of  the  facts  that  rendered 
the  deniand  lllcKal,  the  payment  must  be 
made  upon  immediate  an<l  nrf^ent  necessi- 
ty, to  release  the  person  or  property  from 
detention,  or  prevent  an  immediate  seiz- 
urn  thereof;  and  the  fact  that  the  party 
at  the  time  of  payment  makes  a  written 
protest. does  not  make  the  payment  invol- 
untary. <>alveston  City  Co.  v.  Galveston, 
56  Tex.  4!)4.  It  cannot  be  denied  that  the 
payments  In  this  case  were  made  by  de- 
fendant under  the  tear  that  bis  hnsine^s 
would  becloHerl  up,  and  he  would  be  shut 
ODt  from  the  market  by  order  of  the 
market  master,  whose  duty  it  was  to  col- 
lect the  inspection  fees  daily,  as  well  as  tlie 
rents  for  stalls  raontiily;  and  appellant 
daily  protected  against  tlie  payment,  it 
i<<  further  shown  In  the  fln<lings  of  fact 
that  the  market  master  could  establish 
reKulatlons  to  enforce  market  onllnances, 
and  disobedience  thereof  was  punlKhal>le 
in  the  mayor's  court  by  fine,  and  it  would 
certainly  seem  that  appellee  was  not  re- 
quired to  try  conclusiiins  with  one  armed 
with  such  extraordinary  powers,  and 
could  claim  that  the  payments  were  made 
niider  compulsion.  In  City  of  Houston  v. 
Feeser,  76  Tex.  367,  13  S.  \V.  Kep.  266.  appel- 
lant, a  butcher,  in  beKinninx  business  was 
informed  by  the  market  master  that  he 
was  to  pay  a  tax  of  $15  per  month  In  ad- 
vance, nnd  If  he  pursued  the  business,  and 
did  not  pay,  be  would  be  arrested  and 
fined.  He  was  also  threatened  by  other 
butchers  that  if  he  did  business  without 
paylnKthey  would  euforce  the  lawa^alust 
him.  He  was  further  notified  by  ofiicers 
that  If  he  ceased  to  pay  he  would  be  fined, 
and  his  business  closed.  He  also  beard  of 
two  butchers  who  had  been  arrested  and 
fined  fur  nonpayment,  and  other  butchers 
were  paying  regularly,  and  on  refusing 


to  pay  he  was  actually  arrested.  Tet  this 
payment  was  held  to  be  voluntary.  It  is  to 
tie  observed  that  the  court  lays  p;reat  stress 
on  the  fact  that  the  botcher  collected  the 
tax  paid  by  him  out  of  his  customers,  and 
was  seeking  to  recover  back  the  tax  lie 
had  paid.— a  feature  which  is  probably 
present  in  the  case  at  bar.  Under  this 
view  of  the  law,  which  is  in  line  with  that 
of  tiie  supreme  court  of  the  United  States 
In  Union  Pac.  Ky.  Co.  y.CuramissionerH.SS 
v.  S.  541,  there  must  be  an  immediate  and 
urgent  necessity  for  tbe  payment  to  pre- 
vent it  from  being  voluntary,  and  pay- 
ments made  from  day  to  day  fur  montlis, 
though  protested  against,  and  made  an- 
der  fear  that  legal  proceedings  wonid  be 
instituted  and  business  closed,  is  not  snfH- 
clent  to  render  the  payments  involuntary. 
The  court  therefore  erred  in  giving  Judg- 
ment for  the  sum  of  9'iOO  as  inspection  tees 
paid  op  to  the  26th  day  of  January,  ISitl. 
But  unquestionably  appellee  Is  entitled  to 
recover  the  sum  of  $2.=>0,  tbe  amount  of  in- 
spection fees  which  the  trial  court  flnda 
was  paid  by  appellee  to  the  city  of  Laredo 
after  it  had  filed  Its  obligation  to  refand 
all  inspection  fees  paid  liy  appellee  op  to 
the  trial  of  the  cause.  The  judgment  in 
this  particular  will  be  reversed,  and  bere 
rendered  for  the  sum  of  $250,  nnd  Id  all 
things  else  he  atfirmed,  with  costs. 
Judges  all  present  and  concurring. 


Statb  ex  re/.  Robinbo.'«,  Prosecoting  At- 
torney, V.  Town  op  Columbia  et  al. 

{Supreme  Court  of  Missouri,  DlioltUm  No.  t. 
July  2. 1892.) 

MUNICIPAI,  CORPOBATIONS  —  BOXDS  —  LlMITXTIOX 
OF  iNDCDTBDNESa 

Const,  art.  10,  %  11,  provides,  fnteralto.  that 
In  cities  and  towns  baving  less  than  10,000  and 
more  than  1,00U  inhabitants  Ibo  annual  rata  of  taxa- 
tion shall  not  exceed  GO  cents  on  $100,  bat  tbat  In 
counties,  cities,  and  school  districts  the  specified 
rates  may  be  increased  by  a  two-thirds  vote  for  tiia 
purpose  of  erecting  public  buildings.  Section  id 
provides  that  "no  county,  city,  or  town  •  •  • 
shall  be  allowed  to  b:!come  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  exceeding 
in  any  year  tbe  income  and  revenue  provided  for 
such  year,  without  tbe  assent  of  two  thirds  of  tbe 
voters, "  eto.  Heid,  tbat  a  town  of  less  than  10,- 
OUO  and  more  than  1.000  inhabitants  coulo  not  by 
a  two-thirds  vote  issue  bonds  and  levy  a  tax  ex- 
ceeding 50  cents  on  (lUO,  for  ihe  purpose  of 
constructing  waterworks  and  an  electric  light 
plant. 

Appeal  from  circuit  court,  Audrain  coun- 
ty; £.  M.  HuuHi;s,  Judge. 

Suit  by  the  state  on  the  relation  of  J. 
De  W.  Robinson,  as  prosecuting  attorney 
of  Boone  county,  against  the  town  of 
Columbia  and  others  to  enjoin  the  issu- 
ance and  sale  ofcertaln  bonds.  Judgment 
tor  plaintlH.  Defendants  appeal.  Af- 
firmed. 

A  lexH  nder  Ma  rtln,Lif  nris  M.  Switzler,  and 
C.  B.  tSetumUnn,  for  appellant.  J.De  Witt 
RoMuson,  Odin  Oiiitar,Squtre  Taraer,Hnd 
Wellington  Oordon,  for  respondent. 

Black,  J.  This  is  a  suit  in  tbe  name  ol 
the  state  at  the  relation  of  tbe  prosecut- 
ing attorney  of  Boone  county  against 
the  town  of  Columbia  and  the  trustees 
thereof  to  enjoin   tbe  issuing  and  sale  of 
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certain  bonds.  The  salt  \ra8  coramoiirpd 
In  the  Boone  cuanty  circuit  court  un  tlie 
»d  January,  1891.  The  Audrain  circuit 
Qoart,  to  which  the  cauHe  wag  tranfiTeiTfid 
by  chnnee  of  venue,  granted  a  perpetual 
injunction  as  prnyed  for,  and  the  case  la 
here  on  the  defendants*  appeal. 

Columbia  1h  a  miinlcipal  corporation 
(Soverned  by  the  general  law  relating  to 
towns  and  TlllageB.  On  the  23d  October, 
1>*00.  the  trneteea  passed  an  ordinance, 
the  flmt  section  of  whlnb  Is  an  follows: 
■"Section  1.  Whereas,  It  is  provided  bythe 
cunatltntlon  of  the  state  of  Missouri  that 
the  annual  tax  rate  on  property  In 
tf>wn8  havluK  less  than  ten  thousand 
and  re;ore  than  one  thousand  Inhabitants 
Rbail  not  exceed  fifty  cents  on  the  one  hun- 
dred dollars'  valuation  on  taxable  prop- 
erty in  said  towns;  that  no  municipal cor- 
pttratlon  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose 
to  an  amount  exceeding  In  any  year  the 
income  and  revenue  provided  for  such 
year,  without  the  assent  of  two  thirds  of 
the  voters  thereof  voting  at  an  election 
to  be  held  for  that  purpose,  the  town 
of  Coluiiihla  coming  within  the  purview 
of  the  above  provisions;  and  whereas, 
it  la  proposed  by  the  board  of  trustees  of 
said  town,  on  behalf  of  the  InhabltantH 
thereof,  to  bind  said  town  to  an  Increase 
of  the  indebtedness  of  said  town  in  excess 
of  the  annual  Income  and  revenue  thereof, 
and  above  the  constitutional  limit  of  tax- 
ation thereon,  said  Increase  of  Indebteduess 
not  to  exceed  the  sum  of  forty-five  thou- 
sand dollars,  said  amount,  or  so  roucb 
thereof  as  said  board  shall  deem  necessary, 
to  IMS  expended  in  the  pnrchase,  location, 
and  establishment  of  n  combined  water- 
works and  electrlc-llght  plant,  tohet>wned 
and  operated  by  said  town,  and  In  the 
purchase  or  lease  of  necessary  grounds 
therefor,  for  the  purpose  of  supplying 
the  said  town  with  water,  and  the  streets 
and  thoroughfares  thereof  with  lighting 
by  electricity:  Now,  therefore,  with  a 
view  to  test  the  sense  of  the  legal  voters 
of  Maid  town  of  Columbia  on  the  increase 
of  indebtedness  as  aforesaid  for  the  ob- 
jects and  purposes  hereinbefore  specified, 
a  special  election  is  hereby  ordered  to  be 
held  at  the  courthouse  In  said  town  on 
Tuesday,  November  18, 1890,  for  said  pur- 
pose.* The  proposition  was  approved  by 
more  than  two  thirds  of  the  voters.  On 
the  9th  December,  1890,  the  trustees  adopt- 
ed another  ordinance,  whereby  they  direct- 
ed bonds  to  be  issued  to  the  amount  of 
945,000,  dne  in  20  years,  and  bearing  Inter- 
est at  the  rate  of  5  per  cent,  per  annum, 
payable  semiannually.  This  ordinance 
provides  for  an  annual  tax  equal  to  one- 
twentieth  part  of  the  principal,  to  create 
a  sinking  fund,  and  for  a  further  annual 
tax  sufficient  to  pay  the  accruing  intereut. 
The  town  has  a  population  of  more  than 
1,000  and  less  than  lO.OOOInhabltants.  The 
value  of  the  taxable  property  was  fl,- 
264,286  ou  the  1st  June,  1890.  as  shown  by 
the  county  assessor's  books,  made  out 
for  the  year  189].-  For  five  years  an  annu- 
altax  ofSOrents  on  the  flOO  valuation  has 
been  levied  and  collected  to  defray  the  cur- 
rent expenses.  An  additional  annual  tax 
<tf  at  least  37)^  cents  on  the  9100  will  be 


required   to   meet   these    bonds    if  issued 
under  the  bcforementloned  ordinances. 

It  Is  earnestly  Insisted  on  the  part  of  the 
plaintiff  that  the  powers  given  by  the 
statute  to  a  town  to  borrow  money  for 
the  improvement  of  such  t  jwn.  or  to  sup- 
ply the  same  with  water  or  gas, "  and  "  to 
provide  for  lighting  the  streets  and  erect- 
ing lamps  thereon,"  do  not  include  the 
right  to  furnish  the  Inhabitants  with 
water  and  light  for  domestic  use.  There 
is  nothing  in  the  ordinance  to  show  that 
the  town  proposes  to  sell  electricity  to 
the  inhabitants.  It  is.  however,  doubt- 
less the  Intention  to  funiish  water  to  the 
inhabitants  for  doinestic  use.  For  all  the 
purposes  ol  this  case  It  will  be  assumed 
that  the  town  has  the  power  to  build  and 
own  waterworks,  and  to  furnish  the  In- 
habitants with  water,  and  that  It  has 
the  power  to  own  and  operate  a  plant 
for  the  purpose  of  lighting  the  streets  and 
other  public  places  with  electricity.  Be- 
hind all  this  is  the  far  more  Important 
question  whether  the  town  can  incur  the 
indebtedness  of  945,000  to  be  paid  by  a  tux 
over  and  above  the  50  cents  on  the  9100 
valuation,  tor  that  is  what  the  trustec-i 
propose  to  do.  Section  1947,  Rev.  8t.l8,s<.l. 
provides  that  towns  and  villages  may 
contract  debts  In  excess  of  the  annual  In- 
come and  revenue  for  any  year  tor  any 
purpose  authorized  by  the  charter  of  surit 
town  or  any  general  law  upon  the  assent 
of  two  thirds  of  the  legal  voters  voting  a.t 
an  election  held  for  that  purpose,  provid- 
ed, such  Indebtedness  so  to  be  contract- 
ed shall  not,  with  the  existing  Indebted- 
ness, exceed  In  the  aggregate  5  per  centum 
of  the  value  of  the  taxable  property  there- 
in. Under  this  statute  Columbia  would 
have  a  right  to  create  an  ludebtvdness  to 
the  aggregate  amount  of  5  per  cent,  of  the 
taxable  property  therein.  It  is  conceded 
that  the  Indebtedness,  Including  the  pro- 
posed bonds,  does  not  quite  reach  the  lim- 
it. The  town,  therefore,  has  the  power  to 
create  the  debt  In  question,  and  to  levy 
and  collect  a  tax  to  pay  the  same,  over 
aud  above  the  50  cents  on  the  91'K)  valua- 
tion, unless  restrained  from  so  dolug  by 
the  constitution;  and  this  brings  us  to 
the  vital  question  in  this  case.  The  restric- 
tions. If  any  there  are,  are  to  be  found  in 
the  following  sections,  heing  11  and  12 
of  article  10  of  the  constitution  of  1S75: 
"Sec.  11.  Taxes  for  connty, city,  town, and 
school  purposes  may  be  levied  on  all  sub- 
jects and  objects  of  taxation,  but  the  val- 
uation of  property  therefor  shall  not  ex- 
ceed the  valuation  of  the  same  property 
In  such  town,  city,  or  school  district  for 
state  and  county  purposes.  For  county 
purposes,  the  annual  rate  on  property  in 
eountles  having  six  million  dollars  or  less 
shall  not,  hi  the  aggregate,  exceed  fifty 
cents  on  the  hundred  dollars' valuation;  In 
counties  having  six  million  dollars  and 
under  ten  million  dollars  said  rates  shall 
not  exceed  forty  rents  on  the  hundred  dol- 
lars' valuation;  in  counties  having  ten 
million  dollars  and  under  thirty  million 
dollars  said  rate  shall  notexceed  fifty  cents 
on  the  hundred  dollars'  valuation ;  and 
in  counties  having  thirty  million  dollars 
or  more  said  rate  shall  not  exceed  tlilrty- 
flve cents  on  the  hundred  dollars' valuation. 
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For  city  and  town  parposes  the  annual 
rate  on  property  in  cltieR  and  towns  iiar- 
inK  tlilrtx  tliou»and  Inliabltanta  or  raore 
abuU  not,  in  the  aRBrcKate,  exceed  one 
bnndred  centK  on  the  hundred  dollars'  val- 
uation; in  cities  and  towiiB  having  leas 
tlian  thirty  thonuand  and  over  ten  thou- 
sand inhabitants  said  rate  shall  not  es- 
coL'd  sixty  cents  on  the  hundred  dollars' 
valuation;  in  cities  and  towns  having  less 
than  ten  tliousand  and  more  than  one 
thousand  inhabitants  said  rate  shall  not 
exceed  fifty  cents  on  the  hundred  dollars' 
valuation;  in  towns  ha vingone thousand 
Inhabitants  or  leas  said  rate  shull  not  ex- 
eepd  twenty-tive  cents  on  the  hundred 
dollnra'  valuation  Fur  school  purposes 
in  districts  tiie  annual  rate  on  property 
shall  not  exceed  forty  cents  on  the  hun- 
dred dollars'  valuation:  provided,  the 
aforesaid  annual  rate  for  school  purposes 
may  be  increased,  in  districts  formed  of 
cities  and  towns,  to  au  amount  not  to 
exceed  one  dollar  on  the  hundri'd  dollars' 
valuation,  and  in  other  districts  to  an 
amount  not  to  exceed  sixty-five  cents  on 
the  liundred  dollars'  valuation,  on  the 
couditlou  that  a  majority  of  the  voters 
who  are  taxpayers  voting  at  an  election 
held  to  decide  the  qucHtlon  vote  for  said 
increase.  For  the  purpose  of  erectine  pub- 
lic buildinsa  in  counties,  ci ties,  or  school 
districts,  the  rates  of  taxation  herein  limit- 
ed may  be  increased  when  the  rate  of  such 
increase  and  the  purpose  tor  which  it  ia in- 
tended shall  have  lieen  submitted  to  a 
vote  of  the  people,  and  two  thirds  of  the 
qualified  voters  of  such  county,  cit.v.  or 
school  district  votinn  at  auch  election 
shall  vote  therefor.  The  rate  herein  al- 
lowed to  each  county  shall  be  ascertained 
by  the  amount  of  taxable  property  therein 
according  to  the  last  aasessuent  for  state 
and  county  purposes,  and  the  rate  al- 
lowed to  each  city  or  town  by  the  num- 
ber of  inhabitants,  accordine  to  the  last 
census  tai(en  under  the  authority  of  the 
state,  or  of  the  United  States.  Said  re- 
strictions as  to  rates  sliall  apply  to  taxes 
of  every  kind  and  description,  whethergen' 
ernl  or  speuial,  except  taxes  to  pay  valid 
indebtedness  now  existing,  or  bonds  which 
may  be  issued  In  renewal  of  such  Indebt- 
edncHS."  "Sec.  12.  No  county,  city  town, 
township,  school  district,  or  other  politi- 
cal corporation  or  subdivision  of  the  state 
shall  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an 
amount  exceeding  In  any  year  the  income 
and  revenue  provided  for  such  year  with- 
out the  assent  of  two  thirds  of  the  voters 
thereof  voting  at  an  election  to  be  held 
for  that  purpose;  nor  in  cases  requiring 
such  assent  shall  any  indebtedness  be  al- 
lowed to  be  incurred  to  an  amount  in- 
cluding existing  indebtedness  in  the  ag- 
gregate exceeding  five  per  centum  on  tlie 
value  of  the  taxalile  property  therein,  to 
be  ascertained  t>y  the  assessment  next  be- 
fore the  last  assessment  for  state  and 
county  purposes  previous  to  the  Incurring 
of  such  indebtedness:  provided,  that  with 
such  assent  any  county  may  beallowed  to 
become  indebted  to  a  larger  amount  tor 
the  erection  of  a  courthouse  or  jail:  and 
provided,  further,  that  any  county,  city, 
town,  township,  school  district,  or  other 


political  corporation  or  Buhdlvisloo  of  tlie 
state  lucurring  any  indt^bteduessrcquiriiii; 
the  assent  of  the  voters  as  aforesaid  shall, 
before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  au  annual  tux  sufQ- 
cient  to  pay  the  interest  ou  such  indebted- 
ness as  it  falls  due,  and  also  to  constitute 
a  sinltlng  fund  for  payment  of  the  princi- 
pal thereof,  within  twenty  years  from  the 
time  of  contracting  the  same.". 

It  is  to  he  observed,  in  tlie  first  place, 
that  these  flections  limit  taxation  in  two 
ways.  Section  11  fixes  a  maximum  an- 
nual rate,  while  section  12  places  a  limit 
to  the  amount  of  indebtedness  that  may 
be  incurred.  By  section  11  the  maximum 
annual  rate  is  graded  according  to  the 
valuation  of  taxable  property  for  county 
and  for  school  purposes;  but  for  city 
and  town  purposes  it  is  graded  accordiu); 
to  population.  This  section  asserts  in 
positive  terms  that  In  cities  and  townit 
having  less  than  10,000  and  raore  thun 
1,000  iuhabitanta  the  annual  rate  of  taxa- 
tion shall  not  exceed  50  centa  on  the  f  lUO; 
and  Columbia  belongs  to  this  ciaaa.  Tlie 
same  section  makes  someeAceptions.  The 
first  relates  to  a  general  scliool  tax.  and 
has  nothing  to  do  with  the  present  raae. 
The  second  exception  psovides  that  the 
rates  before  specified  may  be  increased  Liy 
a  two-thirds  vote  for  the  purpose  of  erect- 
ing public  bnildinga  in  counties, cities,  and 
school  districts.  Towns,  it  will  be  seen, 
are  not  mentioned  in  this-exceiitioo.  This 
exception  can  have  no  application  to  the 
case  in  hand,  for  the  further  reason  that 
the  proposed  debt  is  nut  one  created  tor 
tlie  purpose  of  erecting  public  buildings. 
None  of  the  exceptions  in  this  section  aid 
the  defendants  in  thia  case,  so  that  the 
maximum  rate  Btlll  stands  at  50  cents. 
But  this  section  is  still  more  emphatic. 
The  last  clause  anys:  "Said  restrictions 
as  to  rates  siiull  apply  to  all  taxes  of  every 
kind  and  description.  wbethLT  general  or 
special."  The  tax  wiiicb  the  trustees  pro- 
pose to  levy  to  pay  the  interetit  on  tliese 
bonds  and  to  create  a  sinkiug  fund  is  a 
special  tax,  withiu  the  meaniug  of  the 
clause  oi  section  11  Just  quoted.  It  is 
therefore  perfectly  clear  that  the  anounl 
tax  to  pay  current  expenses  and  to  pay 
the  Interest  on  these  bonds  and  to  create 
a  sinking  fund  cannot  exceed,  in  the  a^- 
gregate,  50  cents  on  the  $11M)  valuation. 
Now,  the  ordinances  in  this  case  coutein- 
plate,  and,  indeed,  provide,  that  this  debt, 
evidenced  by  the  bonds,  shall  bo  paid  by 
a  tax  additional  to  the  levy  of  50  cents  oo 
the  $100  valuation.  To  the  50-cdnt  tax  it 
is  proposed  to  add  an  Interest  tax  and  a 
sinking-fund  tax  to  pay  the  bonda, 
amounting  to  an  annual  levy  of  at  least 
.S7Ji  cents  on  the  $100.  As  this  additional 
tax  is  in  excess  of  tlie  constitutional  iiniit, 
it  will  be  illegal,  and  its  collection  may  lie 
enjoined.  Book  v.  Earl,  87  Mo.  2-l(i;  Ar> 
nold  V.  Hawkins.  95  Mo.  509.  8  S  W.  Rep. 
71K;  Black  v.  McUonigle,  1()3  Mo.  192,  15  iS. 
W.  Bep.  615. 

Now,  is  there  anything  in  section  12 
which  modifies  the  result  Just  stated? 
That  aecti<in  declares:  "No  county,  city, 
or  town  •  •  »  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any 
purpose  to  au  amount  «jtco«ding  in  any 
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year  tbe  Income  and  revenue  provided  for 
«acb  year,  without  the  aosent  of  two 
tbirrls  of  the  voters, "  etc.  The  Income  and 
revenne  provided  Tor  a  particular  year  de- 
pend, of  eourae.  upon  the  rate  of  tbe  levy 
ft»r  that  year;  and  this  section  does  not 
andertake  to  give  a  connty,  city,  or  town 
the  power  to  levy  a  tax  In  extesB  of  the 
maxiraain  rateH,  so  far  as  they  are  apecl- 
fled  in  setrtlon  11.  When  a  county,  city, 
or  town  has  levied  the  highest  rate  al- 
lowed by  section  11,  It  can  levy  no  further 
or  additional  tax,  except  that  in  counties, 
dtlPs,and  school  districts  the  rates  may  be 
Imrreased  with  the  prencilbed  vote  for  the 
purpose  of  erecting  public  bnlldlngs,  as  tu 
vrhleh  no  maxlniuoi  annual  rate  is  fixed 
by  section  11.  Barnard  v.  Knox  Co.,  105 
Mo.  3Sa,  16  S.  W.  Rep.  917.  But  even  in 
«nch  cases  the  agKregate  amount  of  In- 
debtedness must  not  exceed  5  per  centum 
of  the  value  of  tno  taxable  property.  To 
this  there  is  the  exception  In  favor  of  a 
eonutyas  todebtsincnrred  for  the  erection 
of  a  conrthoDse  or  Jail.  These  exceptions 
as  to  annual  rates  do  pot  apply  to  towns, 
unless  we  construe  tbe  words,  Tor  the 
parpoae  of  erectinsr  public  bnildlnss  in 
coHntles,  cities,  and  school  districts,"  as 
Inolading  towns;  and  if  we  do  erive  them 
thar  construction,  still  the  words  "pnbllc 
ttnlldlngs"  do  not  inclnde  waterworks. 
These  two  sections  relate  to  the  same  sub- 
ject, are  consistent  with  each  other,  and 
they  niaet  be  construed  together.  They 
deny  to  towns  like  Colainbia  the  power  to 
levy  a  tax  exceeding;  60  cents  on  the  S100 
▼aloation  for  any  such  purpose  as  that 
contemplated  by  the  ordinances  in  ques- 
tion. As  before  stated,  the  tax  to  pay  cur- 
rent expenses  and  to  pay  this  proposed 
'waterworks  and  electric-light  plant  debt 
tnust  not,  In  theagKrejjate, exceed  i^O  cents 
'«n  the  $100  valuation.  The  town  has  no 
liKht  or  power  to  incr»»aso  Its  tax  levy  be- 
yond that  amount  for  the  purposeof  balld- 
ine  waterworks  or  llirhting  the  streets 
and  highways.  Perhaps  the  town  could 
pay  these  bonds  out  of  the  50  cent  tax  and 
the  revennes  derived  from  the  water- 
works, but  that  fact  does  not,  nor  is  it 
e]alnie<I  that  It  can,  aid  the  defendants,  for 
the  ordinances  in  question  provide  a  tax 
to  pay  the  bonds  over  and  above  the  60- 
cent  annual  tax.  The  town  has  no  power 
to  levy  or  collect  such  a  tax.  Although 
the  entire  IndebtedneNsof  thetown,  Includ- 
ing these  proposed  bonds,  does  not  reach 
6  per  cent,  of  the  value  of  the  taxable 
property,  still  It  Is  proposed  to  levy  a  tax 
exceeding  50  cents  on  the  $100.  One  con- 
•titiitional  limitation  is  just  as  binding  as 
the  other.  The  town  will  not  be  allowed 
to  violate  either.  Whether  the  bonds,  if 
issued  and  sold,  coold  or  would  be  held 
payable  oat  of  the  .'iO-sent  tax,  and  there- 
fore valid,  is  a  question  not  discussed  in 
tbe  briefs,  nor  considered  by  this  court. 
The  bunds  should  not  be  Issued  under  the 
ordinances  in  question,  hecanse  the  ordi- 
nances provide  for  their  payment  by  a 
tax  which  the  constitution  sa.vs  the  town 
cannot  lev.v. 

There  is  a  charge  in  tbe  answer  that  this 
snit  WHS  not  institnted  in  good  faith  by 
the  prosecuting  attorney.  It  In  nselesn  to 
go  into  tlie  details  of  this  defense.    It  is 


sufficient  to  say  that,  in  onr  opinion,  tbe 

charge  is  not  supported  by  the  evidence. 

Tbe  Judgment  is  affirmed.    All  concur. 


Sharp  v.  Kansas  City  Cablb  Ry.  Co.' 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  2,  1S93.) 

Opixiox  Evidehoe— Tbixi^-Injukt  toPawbxock 
OH  CAJiLS  Car— BuKD8!i  or  Fboof— Vbkdict. 

1.  A  nonprofessional  witness  may  give  his 
opinion  as  to  the  maatal  condition  of  anotlier, 
provided  be  at  the  same  time  recites  the  facts 
apoQ  which  his  opinion  is  based. 

2.  Complaint  will  not  be  heard  that  tbe  trial 
court  compelled  plaintiff  to  adopt  its  theory  of 
the  case  by  suggesting  to  his  cnuusel  that  if  he 
wnnld  ask  certain  Instructions  they  would  t>e 
Kiven. 

3.  In  an  action  asrainst  s  cable  railway  for 
personal  injuries  causad  by  the  mnnlng  away  of 
a  car  on  which  plaintiff  was  a  passenger,  the  re- 
sult of  the  breaking  of  a  grip  shank,  plaintiff 
cannot  complain  that  he  was  compelled  to  carry 
the  burden  of  proot  on  the  trial,  when  the  court 
charged  that  "the  Inirdea  of  proof  is  upon  tb* 
defendant  to  establisb  to  the  reasonable  satlstao 
lion  ol  the  Jury  that  it  could  not  discoror  any  in- 
sufflcienoy  ot  the  grip  shanks  or  rail  brakes.  If 
any  there  was,  by  the  exercise  of  the  utmost 
practicable  skill  and  foresight. " 

4.  In  such  a  case,  the  fact  that  the  brakes 
proved  insuSclest  to  hold  the  cars  when  the 
grip  shank  broke  raises  a  presumption  that  they 
were  defective  in  construction. 

5.  It*is  the  duty  of  a  cabie  railway  company 
io  supplying  grips  and  brakes  and  in  keeping 
them  in  repair,  to  anticipate  all  such  weather 
and  conditions  of  track  as  might  reasonably  be 
expected  in  such  a  climate. 

«.  It  Is  not  error  to  instruct  the  ]nry  that  it 
is  Illegal  and  impropur  for  them  to  arrive  at  s 
verdict  by  each  setting  down  the  amount,  if  any, 
be  is  In  favor  of  awarding  plaintiff,  and  dividing 
the  aggreg.ite  by  13. 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  H.  H.  F1KI.D.  Judge. 

Action  by  A.  W.  Sharp  against  tbe  Kan- 
sas City  Cable  Railway  Company  to  re- 
cover damages  for  personal  in)nries. 
Judgment  for  defendant,  and  plaintilT  ap- 
peals.   Reversed. 

HolUs  A  Hamner,  for  appellant.  Joba- 
aott  &  Lucas,  for  respondent. 

Black,  J.  This  was  a  salt  to  recover 
damages  for  injuries  sustained  by  the 
plaintiff  in  February,  1888,  while  a  passen- 
ger on  defendant's  road.  The  appeal  Is 
prosecuted  by  the  plaintiff  from  a  verdict 
and  Judgment  in  favor  of  the  defendant. 
The  dofendant  owns  end  operates  a  cable 
street  railroad  from  Culon  avenue.  In 
Kansas  City,  eastward.  The  tracks  at 
Union  avenue  rest  upon  trestle  worK  some 
30  Feet  above  theground.  From  thereeast 
to  Jefferson  street,  a  distance  of  about  a 
quarter  of  a  mile,  there  is  a  steep  up  grade. 
Plaintiff  took  passage  at  Union  avenue  on 
a  train  composed  of  a  grip  car  and  a 
conch.  When  the  train  was  within  100 
feet  of  .lefferson  street,  the  grip  broke  at 
the  shank,  and  the  train  ran  hack  down 
the  hill.  The  evidence  shows  that  there 
were  two  brMkes  on  the  grip  car,— one  an 
automatic  brake,  to  be  applied  to  the  car 
wheels,  and  the  other  a  rail  brake,  which 
applied  blocks  of  wood  to  the  track  rail, 
—both  operated  bv  tbe  gripman.  The 
coach  had  two  brakes,  also,  operated  by 
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the  conductor  and  a  bill  brnkeman.  The 
gripRhank  ruDB  In  a  slotted  rail,  and  i8 
subject  to fonstuDtfriction, and  baechatlDK 
irons  attached  to  keep  It  from  wearlnjr 
away.  There  Is  no  dlnpnte  ng  to  the 
abovefacts.  The  plalntitf'sevldence  tends 
to  show  that  the  chafing  Irons  had  been 
removed  from  the  Krips  on  all  the  cars  a 
short  time  before  this  accident,  because  the 
cold  weather  caused  the  slot  to  close  to 
someexrent.  Thegrlpmonsaysbe  applied 
his  brakes  ussoonns  the  gripshank  broke, 
but  they  did  not  hold  the  cars;  that  he 
knows  the  blocks  on  the  rail  brake  were 
worn  from  thefact  thatthe lever  went  over 
too  far.  Some  of  the  plaintiff's  witnesses 
cay  the  train  ran  down  the  hill  at  the  rate  of 
80  to  50  miles  per  hour.  The  plaintiff  did 
not  testify  in  his  own  behalf,  and  it  does 
not  clearly  appear  where  he  left  the  train, 
or  whether  ho  jumped  off  or  was  thrown 
off.  We  infer  he  jumped  oft  before  it 
reached  the  bottom  of  the  incline.  He  re- 
ceived severe  injuries.  A  Mr.  Carr,  a  wit- 
ness for  plalutlR,  says  he  was  in  the  K^ip 
car;  thntsoniethlng  broke, and  he  stepped 
off:  that  he  followed  the  train  down  the 
hill,  and  on  his  way  met  a  number  of  pas- 
senKers  and  two  of  the  employes.  He 
thinks  these  employes  belonged  to  this 
train,  and  that  one  was  the  Kripmau  and 
the  other  the  bill  brakeman.  Ue  says  he 
met  these  employes  more  tbno  a  hundred 
feet  from  the  place  where  tiiecarssrtopped. 
The  evidence  fur  the  defendant  is  to  the 
effect  that  the  (trips  and  brakes  nsed  by 
the  defendant  were  the  best  that  had  then 
been  devixed;  that  the  Rrips  were  made  of 
soft  steel;  tliat  freezing  weather  has  a 
tendency  to  make  steel  brittle  and  lialile 
to  break,  and  there  Is  no  known  remedy; 
that  the  gripH  and  brakes  were  inspected 
dally;  that  the  bralces  ou  these  cars  were 
all  In  good  condition  at  the  time  of,  and 
were  found  to  be  in  good  condition  just 
after,  the  accident.  The  hill  brakeman 
testified  that  all  the  brakes  were  applied 
as  soon  as  the  grip  broke;  that  it  was 
trerzing  and  thawing,  and  raining  and 
sleetlnir,  making  the  track  slippery ;  that 
the  train  slid  down  the  hill  gradually,  at 
a  rate  not  exceeding  ]0  miles  per  hour; 
that  he  and  the  conductor  notified  tlie 
passengers  in  the  coach  several  times  to 
remain  In  their  seats,  and  they  would  be 
sure;  and  that  hereninlned  at  his  post  un- 
til the  cor  stopped.  The  evidence  of  the 
gripman  Is  that  he  remained  at  bis  proper 
place,  and  it  seems  the  conductor  was  on 
the  cur  when  it  reached  the  bottom  of  the 
incline. 

1.  The  trial  court  allowed  nonprofes- 
sional witnesses  to  give  their  r>plnlon8 
that  plaintiff's  mind  was  seriously  and  in- 
juriuuHly  affected  by  the  accident,  but  at 
first  refused  to  allow  them  to  recHe  the 
facts  upon  ivhich  they  based  their  opin- 
ions. At  a  later  stage  of  the  trial  these 
witnesses  were  recalled,  and  were  permit- 
ted to  state  the  facts.  A  nonprofessional 
witness  way  give  his  opinion  as  to  the 
mental  condition  of  another,  in  connection 
witli  a  recital  of  the  facts  upon  wlilcb  he 
buses  his  conclusion.  This  Is  tbe  well-set- 
tled law  in  this  state.  Crowe  v.  Peters, 03 
Mo.  4l'9;  Moore  v.  Moore,  67  Mo.  192;  Ap- 
pleby V.  Brock,  76  Mo.  814.    But  tbe  value 


of  such  opinion  depends  wboily  upon  the 
opportunity  the  witness  has  had  to  ob- 
serve the  conduct  of  the  person  whoae 
mind  is  in  question  and  upon  the  incidents 
actuall.v  observed.  These  circumstances 
should  be  stated — First.to  make  the  oplu- 
lon  competent  as  evidence;  and, second, to- 
euable  the  jury  toestimate  thevalue  of  tbe 
opinion.  ludeed,  a  nonprofessional  wit- 
ness may  relate  tbe  facts  without  express- 
ing any  opinion  at  all,  leaving  it  to  tbe 
jury  to  draw  the  conclusion,  with  or  witli- 
out  the  aid  of  experts.  The  court  erred  Id- 
tbe  first  Instance  in  excluding  tbe  offered- 
evidence,  but,  as  the  witnesses  were  re- 
called and  permitted  to  testify,  tlie  error 
was  corrected,  and  therefore  constitutes 
no  ground  for  reversal. 

2.  At  the  close  of  all  the  evidence  the 
plaintiff  asked  a  number  of  instructions, 
some  of  which  were  given  and  others  were 
refused.  Thebiilof  exceptions  shows  that 
the  court  suggested  to  counsel  for  tbe 
plaintiff  that,  If  hn  would  prepare  and  ask 
certain  instrnctions,  they  would  be  given. 
Counsel  prepared  and  asked  the  instruc- 
tions, and  they  ^ere  given.  The  com- 
plaint is  now  made  that  In  this  way  tbe 
triul  court.  In  effect,  compelled  the  plain- 
tlD  to  adopt  its  theory  of  the  case  ur  go 
to  the  jury  without  instructions.  This 
court  cannot  listen  to  such  complaints. 
The  attorney  tor  the  plaintiff  had  a  right, 
and  it  was  his  duty,  to  prepare  and  aak 
instructions  presenting  his  theory  of  tbe 
case.  It  refused,  he  could  save  bis  excep- 
tions. Though  these  Instructions  were 
prepared  and  atked  at  the  suggestion  of 
the  judge,  they  must  be  treated  as  Instruc- 
tions given  nt  the  request  of  tlie  plaintiff, 
and  he  will  not  be  heard  to  complain  of 
them. 

8.  The  next  complaint  is  that  the  trlat 
court  comiiellfld  the  plaintiff  to  carry  th? 
burden  of  proof  throughout  the  trial.  We 
find  no  ruling  on  that  subject  until  we 
come  to  the  Instructions,  and  then  wc  find 
the  court  gave  this  instruction  at  the  re- 
quest of  tbe  plalntiH:  "The  burden  ut 
proof  is  upon  the  defendant  to  estabilsb 
to  the  reasonable  satisfaction  of  the  jury 
that  it  could  not  discover  any  Insufficiency 
of  thegrlpshanksorrall  brakes, Ifany  there 
was.  by  the  exercise  of  the  utmost  prac- 
ticable si<ill  and  human  foresight."  This 
instruction  goes  to  the  full  extent  of  the 
cases  cited,  namely,  Lemon  v.  Cbanslor, 
6S  Mo.  340;  HlpRley  v.  Kali  way  Co.,  88  Mo, 
348;  Coudy  v.  Railway  Co.,  85  Mo.  85.  It 
Is  as  favorable  to  tiie  plaintiff  as  the  first 
Instruction  asked  by  him,  which  was  re- 
fused. The  Instruction  Is  very  favorable 
to  the  plaintiff,  and  his  complaint  Is  nut 
well  founded. 

4.  The  court  refused  the  following  in- 
struction, numbered  2,  asked  by  the  plain- 
tiff: "The  court  Instructs  the  jury  that 
defendant  was  bound  to  use  the  utmost 
practicable  care  and  diligence  with  refer- 
ence to  Its  cars,  including  Its  brakes  and 
grip  irons,  for  the  safety  of  its  passengers; 
and  If  you  believe  from  the  evidence  that 
the  plaintiff,  Mr.  Sharp,  on  or  about  the 
8th  day  of  February,  1888, entered  tbe  cars 
of  defendant  for  the  purpose  of  being  con- 
veyed from  one  p'llnt  to  another  as  a  pas- 
senger tbereon.  and  yoa  turther  find  Irom 
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tbe  evidence  tbat  when  said  cars  were 
aeartng  the  tup  of  the  lucllne  on  Ninth 
street,  oetween  Onion  avenue  and  Jelfer- 
tiiD  fetreet,  in  Kansas  City,  Mo.,  the  fcrlp 
iron,  by  reason  ot  its  being  so  innafflcieut 
Instracture.  or  so  wealc  or  wum,  as  to 
teiider  it  unaale  lor  holdinic  said  cars  to 
the  cable  rope,  and  brolce  by  reason  there- 
ol;  and  tliat  the  brakes  were  bo  -weak  ur 
•o  roDstmrted  as  to  l>e  fnanlticient  (or  the 
purpom  of  holding  said  cars  un  said  in- 
cline; and  that  the  same  was  linown  to 
the  defendant,  or  by  thn  exercise  of  rea- 
sonable care  and  dlllKencn  might  have 
been  known  by  It,  at  any  time  before 
■tartinK  sach  cars  np  said  incline:  and 
yoo  furtlierliod  from  the  evidence  tbat 
the  plalntl0  received  the  injuries  cum- 
plaineil  of  by  reason  u(  such  defective  grip 
or  brakes  without  lanlt  on  bis  part  di- 
rectly eontribotinie  thereto,— then  be  is  en- 
titled to  recover  in  tbla  action."  The 
conrt  of  its  own  motion  save  the  toUow- 
lox  instructions,  numbered  8  and  4:  "(3) 
J(  the  jury  believe  from  the  evi'dence  that 
the  plaintin  was  a  passenger  upon  tlie 
train  ol  defendant,  and  by  reason  of  the 
breakina;  of  the  shank  upon  the  grip  at- 
taclied  to  said  train,  or  by  reason  «(  a  de- 
fective condition  of  a  rail  brake  from  wear 
on  said  train,  the  plaintiff  was  Injured 
without  fault  on  his  part  directly  contrib- 
uting to  produce  such  injury,  then  the 
Jury  will  And  tor  the  plalntIR,  unless  they 
are  reasonably  satisfied  from  the  evidence 
that  the  liability  of  the  shank  to  break, 
or  iDsnlfldency  ot  such  rail  brake  from 
wear,  if  any,  was  not  known  to  the  serv- 
ants of  tbedefendant.  or  wassucb  as  could 
Dot,  by  tbe  exercise  ot  the  utmost  practi- 
cable care  and  human  furesiKht,  have  been 
known  tu  them  t>efore  accepting  the  plain- 
tilt  as  a  passenger  at  the  time  in  question  : 
In  this  event,  the  verdict  should  he  fur  the 
defendant,  unless  defendant's  servants  in 
charge  of  such  train  were  nesligeut,  as 
sahmitted  in  the  next  instruction.  (4)  If 
tbe  speed  of  tbe  train  in  question  became 
beyond  tbe  control  of  tbe  servants  in 
charge  thereof,  by  rvason  of  neglect  of 
such  servants  to  nae  the  appliances  npon 
such  train  for  stopping  the  same  with  the 
ntmust  pructlcableHkill,  unrier  the  circum- 
stances, and  tbe  plaintiff  was  injured  there- 
by without  fault  on  his  part  cuntributing 
directly  thereto,  then  the  Jury  will  find 
for  the  plaintiff."  Tbe  refused  instruction 
numbered  2  is  certainly  (a  vurable  enough 
to  the  defendant.  It  is  plain,  and  presents 
correct  propositions  of  law,  and  shnald 
have  been  given.  Indeed,  tbe  defendant 
does  not  claim  that  there  is  any  error  in 
it.  The  sole  contention  of  tbedefendant 
here  is  tbat  It  is  fully  covered  by  the  other 
instructions  alven  by  the  court  of  its  own 
motion.  If  that  claim  is  well  founded, 
then  the  Judgment  should  not  be  reversed, 
beeanse  of  the  refusal  of  the  cuurt  to  give 
the  one  asked  by  the  plaintiff.  The  fourth, 
given  by  tbe  court  o'  its  own  motion,  does 
not  relate  to  any  Issue  uf  fact  presented 
by  the  second.  This  second  Instruction, 
standing  by  Itself,  requires  the  Jury  toflnd 
both  uf  these  facts  before  they  find  (or 
plaintlB:  first,  that  the  grip  broke  by 
renKiin  of  being  so  insuflflclent  in  struct- 
ure, ur  so  weak  or  worn,  as  to  render  it 


unsafe:  second,  tbat  the  bralies  were  so 
weakDrso  constructed  as  to  be  InsntH- 
cient  for  holding  the  cars.  The  third,  giv- 
en by  the  court  o(  its  own  motion,  re. 
quires  the  Jury  to  And  that  plain*^iH  was 
injured  l)y  the  breaking  of  tbe  grip;  ur  by 
a  defective  condition  of  the  rail  brake. 
Thus  far  the  third  is  perhaps  as  favora- 
ble to  the  plaintiff  us  tlie  Meoimd.  but  the 
sectiud  must  be  cousidererl  In  connection 
with  the  seventh,  glvsn  at  the  request  of 
plaintiff,  wiilch  dehnes  the  issues  of  negli- 
gence as  follows:  (1)  An  liiMufScient  grip 
Iron:  (2)  iDsufheieDt  brakes;  (3)  negligence 
on  the  part  uf  the  employes  operating  the 
train :  and  it  Informs  the  Jury  it  was  suffi- 
cient  for  the  plaintiff  to  prove  either 
ground  of  negligence.  Taking  the  second 
and  seventh  toguther,  as  we  ninst,  they 
predicate  a  right  to  recover  upon  proof 
"that  the  brakes  were  so  weak  or  so  con- 
structed as  tu  be  Insufficient  fur  tbe 
purpose  ot  holding  tbe  train."  Tbe  third 
predicates  a  right  to  recover  on  the 
ground  that  tbe  plaintiff  was  Injured  ".by 
a  defective  condition  of  the  rail  brake  from 
wear  on  said  train."  The  one  places  a 
rigiit  to  recover  on  defective  coustructiun, 
and  the  other  upon  want  of  repair.  The 
two  Instructions  are  therefore  not  the 
same. 

Again,  the  third  Instruction  excuses  the 
defendant  if  the  liability  ot  tbe  brake 
shank  to  break  or  tlie  InsufHulency  of  tlie 
brake  was  either  not  known  tu  tbede- 
fendant, or  was  such  as  could  not  have 
been  known  by  the  utmost  practicable 
care,  etc.  There  is  here  a  misuse  ot  the 
word  "or"  for  "and, "for  It  cannot  be  con- 
tended that  mere  want  of  knowledge  of 
the  insufficiency  of  the  grip  or  brake  would 
relieve  tbe  defendant.  The  court  erred  in 
refuriing  the  plaintiff's  second  Instruction, 
and  that  error  is  not  cnred  by  those  given 
by  tlie  cuurt  of  its  own  motion.  It  may 
be  suggested  that  there  is  no  evidence  that 
any  of  tbe  brakes  were  defKctive  In  con- 
struction. There  are  two  answers  to  this 
suggestion.  The  first  Is  that  the  brakes 
proved  insufflcient  to  bold  the  cars,  and 
this  proof  niiide  a  prima  facie  case  fur  the 
tilniiitlff.  Tlie  second  is  that  there  is  some 
direct  evidence  to  the  effect  that  the 
"  wedge  brake, "  as  It  is  called,  was  Imper- 
fect in  its  cunstrnctlon.  Speaking  of  this 
brake,  the  gripman  says  he  knew  nothing 
o(  the  particular  wedge  brake,  but  be  had 
tried  Several  of  them,  and  could  never  get 
one  down;  tliat  they  were  all  made  alike, 
—nil  that  he  ever  saw. 

5.  The  cuurt,  at  tbe  request  ot  thede- 
fendaut.  gave  this  instruction:  "(10)  If 
you  believe  from  the  evidence  that  tbe 
breaking  uf  the  grip  was  cauHcd  by  ex- 
treme cold  weather,  and  the  failure  of  the 
brakes  to  stop  the  train  was  by  reason  of 
the  icy  and  slippery  condition  of  the  track, 
you  will  find  for  the  defendant,  unleds 
you  further  believe  that  plaiotitf's  injury, 
if  he  was  injured,  was  caused  by  the  negli> 
gence  of  the  defendant's  servants  In  oper- 
ating Its  curs."  This  Instruction  is  clear- 
ly and  obviously  erroneous.  There  is  no 
evidence  in  the  case  showing,  or  tending 
to  show,  extreme  cold  weather;  nor 
does  the  evidence  show,  or  tend  to  show, a 
condition  of  tbe  track  other  than'  tbat  to 
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bpexpeeteddarlngthe  winter  months.  The 
defendant  In  supplying  grips  and  brakes, 
and  In  keeping  them  in  repair,  was  bound 
to  anticipate  and  take  Into  consideration 
all  such  weather  and  conditions  of  the 
track  as  might  be  reasonably  expected  In 
this  climate.  The  very  fact  that  the 
weather  was  culd  and  the  track  slippery 
called  for  the  exercise  of  increased  care 
In  respect  of  both  the  grips  and  the  brakes. 
The  defendant's  fifth  Instruction  In  subject 
to  the  same  objections. 

6.  The  court,  by  another  Instroction, 
given  at  the  request  of  the  defendant,  told 
the  Jury  that  It  was  Improper  and  illegal 
(or  them  to  arrive  at  a  verdict  by  first 
agreeing  that  each  Jnror  should  set  down 
the  amount.  If  any.  which  he  was  In  favor 
uf  awarding  the  plaintiff,  divide  the  ag- 
gregate by  12,  and  that  the  result  thus  ob- 
tained should  be  their  ver,1lct.  A  verdict 
made  by  virtue  of  and  pursuant  to  such 
an  agreement  amounts  to  misconduct  on 
the  part  of  the  Jury,  and  ought  not  to 
ntand.  Sawyer  ▼.  Knilroad  Co.,  97  Mo. 
242;  Htate  v.  Branstetter,  «o  Mo.  149;  2 
Thorap.  Trials,  §  2602.  The  law  Is  also 
well  settled  that  Jurors  arc  not  com- 
|)etent  witnesses  to  Impeach  their  own 
verdict.  Sawyer  v.  Railroad  Co.,  snpra: 
State  V.  (^oupenhaver,  89  Mo.  431 ;  State 
v.  Branstetter,  (55  Mo.  149;  State  v. 
Sanders.  08  Mo.  205.  In  general  there  Is 
therefore  no  way  to  prove  that  a  verdict  is 
the  result  of  such  an  agreement,  and 
hence  the  propriety  of  giving  instructions 
on  the  subject.  The  Instruction  states  a 
corrwt  proposition  of  law.  and  there  was 
no  error  in  giving  it.  This  record  doetf 
not  present  any  question  concerning  neg- 
ligence on  the  part  of  the  plaintiff  in  leav- 
ing or  jumping  from  the  oar,  and  hence 
nothing  has  been  said  upon  that  subject. 
The  Judgment  is  reversed,  and  the  canse 
mmauded  for  a  new  trial.    All  concur. 


CnRIRTIAN  ▼.  WiM.IAMR   Ct  «/. 

(Supreme  Court  of  Missouri,  Division  JTo.  I. 
July  2,  1893.) 

Bebticb  of  Process — Pkitileob  or  Parties  and 

WlT.VESSES  — POBLIC  POLlcr  —  AbDSB   OP  CrIM- 

iNAi.  Process. 
1.  Rev.  St  1889,  i  ao09.  declares  that  "suits 
Instituted  by  summons  shall  •  •  •  be  brought — 
First,  wbcn  the  defendant  is  a  resident  of  the  state, 
either  in  the  uounty  within  which  the  defendant  re- 
sides, or  in  the  county  within  which  the  plaintiff 
resides  and  the  defendaul  may  be  found;  *  *  *" 
and  suction  2021  provides  that,  "when  there  ore 
several  defendants  residing  in  different  coun- 
ties," plaintiff  may  have  "a  separate  summons, 
directed  to  the  sneriff  of  any  county  in  which 
one  or  more  defendiints  may  bo  found. "  Held, 
that  where  one  of  two  defendants  resldiuR  in 
one  county  is  "found "in  a  county  where  plaintiff 
resides,  and  is  thereupon  served  with  process, 
the  issuancool  another  writ  to  the  county  of  their 
residence,  for  service  on  the  second  defendant 
in  the  same  action,  is  unauthorized  by  statute, 
and  confers  no  Jurisdiction  over  the  second  de- 
fendant. 

'i.  Under  Rev.  SL  1889,  i  S009,  providing 
that  a  resident  of  the  state  uny  be  served  with 
process  in  any  county  In  which  he  may  be 
"found,"  one  who  is  attending  court  in  a  county 
other  than  that  of  his  residence,  as  a  party  or 
witness,  may  be  served  with  summons  In  another 
action  brought  against  him;  the  common-law 
rule  that  •  party  la  protected  from  any  civil  pro- 


cess while  sttendlog  oourt  applylDgr  only  to  ar- 
rest in  civil  cotes. 

8.  It  Is  not;  against  public  policy  to  allow 
service  of  summons  in  a  civil  case  on  •  wilueae 
while  attending  court  in  a  county  other  than  that 
of  his  residence,  as  calculated  to  deter  witnesses 
from  attending  in  such  cuses. 

4.  Defendants  may  unite  in  the  same  answer 
matter  in  abatement  and  matter  in  bar. 

6.  A  service  of  civil  process  obtained  on  • 
person  by  abuae  of  criminal  process,  wbicb  took 
blm  away  from  the  county  of  bis  residence  to  at 
distant  county  for  that  purpose,  is  worthless, 
and  no  jurisdit:tion  is  thereby  acquired.  Byler  v. 
Jonos,  2SS  Mo.  App.  633,  oTorrulod. 

Apijeal  from  (St.  Louis  circuit  court; 
Lbrot  B.  Vali.iant,  Judge. 

Action  by  John  B.  Christian  against 
James  M.  Williams  And  Davis  to  recover 
the  sum  of  ffiOO  for  professional  services 
rendered  as  attorney  at  law.  Judgment 
for  defendants.  Plaintiff  appeals.  Af- 
firmed in  part,  and  reversed  in  part. 

The  other  facts  fully  appear  in  the  fol- 
lowing Bta.tenient  by  Shgrwoou,  C.  J.: 

Action  by  plaintllf  to  recover  of  the  de- 
fendants the  sum  of  f500,  alleged  to  be 
due  him  for  legal  services  as  ao  attorney 
at  law.  riaintiff  is  a  resident  of  the  city 
of  St.  Louis,  and  the  defendants  are  resi- 
dent in  Bandolph  county.  Wllllaraa  had 
been  served  with  process  in  the  city  of 
St.  Louis  at  tlie  suit  of  Cunimisky  St 
Samuels,  who  are  merchants  In  that  city. 
Wlllliims  was  In  attendance  on  the  trial 
of  said  cause,  both  in  the  capacity  of 
party  and  witness,  and  was  served  with 
summons  in  the  present  action  while  he 
was  thus  in  attendance  in  court  room  No. 
3,  and  during  the  trial  of  said  cause. 
Another  writ  was  issued  to  defendant 
Davis,  and  served  upon  blm  in  Randolph 
county.  The  defendants  pleade<I  to  the 
Jurisdiction  of  the  court,  to  the  effect 
that  in  the  circumstances  stated  that 
court  had  no  Jurisdiction  over  them. 
They  also  pleaded  in  general  denial  of  th« 
allegations  of  the  petition.  Plaintiff  re- 
plied. Tlie  parties  went  to  trial,  and  full 
proof  was  made  by  the  defendants  of  the 
facts  aforesaid,  and  there  was  no  cuun- 
tervalllng  evidence  offered.  The  evidence 
being  heard,  tne  conrt  gave  this  declara- 
tion of  law:  "That,  under  the  pleadings 
and  evidence  in  this  case,  the  court  has  no 
Jurisdiction  of  the  persons  of  the  defend- 
ants, and  therefore  cannot  proceed  to  tr,7 
the  cause  on  Its  merits;'*  and, having  thus 
declared  the  law,  the  conrt  gave  judg- 
ment for  the  defendants. 

Christian  di  Wind,  for  appellant.  Jaa, 
Carr  and  Bea  T.  Hurilln,  for  respondeat. 

HiiERWoon,  C.  J.,  (Hfter  stattn/c  the 
fucts.)  Two  questions  are  presented  by 
the  recoKl:  First,  whether  the  circuit 
court  acquired  Jurisdiction  by  reason  of 
the  service  on  either  of  the  defendants; 
npcon*l,  whether  any  waiver  occurred  on 
the  part  of  either  of  the  defendants  to 
object  to  the  Jurisdiction  of  the  circuit 
court. 

1.  Section  2009,  Rev.  St.  1^)89,  so  far  as 
necesHury  to  quote  it.  declaras  that  "suits 
instituted  by  summons  shall,  except  as 
otherwise  provided  by  lav,  be  brought— 
First,  when  the  defendant  is  a  resident  of 
the  state,  eltlier   in    the  county  within 
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whirh  the  derendnnt  reatilea,  or  In  tb« 
trounty  within  wliluli  the  plaintiO  residea 
nnd  the  (iRfendont  may  be  (ouiid;  Mfcof/d. 
■ahen  there  are  eeveral  rlefendaiitfi,  and 
they  renide  Id  different  coantiet).  the  suit 
may  be  bruughtliianyHUcnoouiity."  Sec- 
tion 2021  of  the  HtMtute  prortdeM:  "  Wben 
there  are  several  defeudanta  realdloK  In 
tiiderent  cuuntics,  the  plaintiff  may.  at 
liiH  uptlon,  have  a  siiniinuns  dlrecteo  to 
'any  nherifT  in  the  stale  uf  MlHiiuurl.' or 
hare  a  separate  siimnioiia  directed  to  (he 
sheriff  of  any  connty  In  which  one  or  more 
leh'ndantH  may  be  found."  It  will  retidlly 
be  seen  from  these  provisions  that  where 
a  defendant  is  "found"  in  a  county  where 
a  plaintiff  resides,  and  is  tkerenpon  served 
with  process,  there  exists  uo  stntutor.v 
antburity  for  the  isMuance  of  another 
n-rit  to  the  county  of  the  defendant's  resi- 
dence fur  scrrvlce  upon  another  defendant 
in  th»  same  action.  It  resoltsfrom  this 
iktisence  of  statutory  uothority  that  the 
Mervice  of  process  on  I>avis  conferred  i>o 
liirisdlction  on  tliecircait  coort  of  the  city 
of  iSt.  Louis  over  tt>e  person  of  tbat  de> 
fendant,  and  that  court  acquired  none 
oTer  him,  except  upon  the  ground  of 
waiver,— a  point  to  be  hereafter  noticed. 

2.  H'ltnesses  as  well  as  i)artles  are  pro- 
tected from  arrest  white  Kom^  to  the  place 
of  trial,  while  attending  thefo  for  tiie  pur- 
pose of  testifying  in  tlie  came,  and  while 
rt^nminK  home.  1  Greenl.  £v.  (14th  Kd.) 
§316.  This  privileKe  extends  to  all  wbo 
have  any  relation  to  a  cause,  as  parties^ 
Attorne.vs,  ball,  etc.  1  Tidd,  Pr.  Anier. 
Notes.  1»o,  196.  But  this  privilege  at  com- 
moo  law«xteBded  only  so  far  as  to  dis- 
eharfce  from  arrest,  when  arrested  on  civil 
process,  and  did  not  abate  thesuit.  That 
still  went  on,  and  the  party  arrested  was 
held  npou  common  ball:  that  is,  be  en- 
tered bis  appearance  in  the  nrtion. 
Black,  L>»w  Did.  tit.  "Ball— Common;" 
IjunK*s  Case,  2  MimI.  181 :  Cameron  v. 
LiRhtfoot.  3  W.  BK  11»2;  Kins  v.  Colt,  4 
Day,  loc.  cit.  132-137:  Bishop  r.  Voso.  27 
Conn.  loc.  eit.  11,  12;  Sadler  v.  Ray,  5 
Rich.  .523,  and  cases  cited ;  BIlRbt  v.  Fisber, 
I  Pet.  C.  C.  41,  and  cnsi'S  cited:  Leirrand 
V.  Bedinger,  4  T.  B.  Mon.6.<i9:  Catlett  v. 
Morton,  4  Litt.  122;  Hunter  v.  Cleve- 
land,! Brev.(S.C.)l«7:  Hopkinsv.Coburn, 
1  Wend.  292;  Bours  v.Tnckerman.T  Johns. 
5.T*:  Pollard  v.  Hailronrt  to..  7  Abb.  Pr. 
(N.  8.)  70,  and  cases  cited;  Boorasm  v. 
Wheeler.  12  Vt.  311 ;  Pase  r.  Randall.  « 
Cal.  82.  The  rase  of  BIlKbt  v.  Fisher,  su- 
pra, la  said  to  have  been  overruled  by  the 
subpeqnent  case  ot  Parker  v.  Hotchkiss,  1 
i^'all.  Jr.  269:  bat  the  facts  In  the  two 
coses  were  essentially  differeut.  In  t'le 
former  casn  the  party  who  vvan  sunimoaed 
was  attending  court,  and  was  a  resident 
of  New  Jerse.v,  where  the  court  was  held ; 
while  in  tbe  latter  the  suitor  in  the  Cnited 
States  circuit  court  was  resident  outhide 
of  tbe  circuit,  and  was  arrested,  and  it 
Was  then  held  that  he  was  entitled  to  be 
dlsobargred,  not  only  from  the  arrest,  but 
absolutely,  even  from  the  service  of  pro- 
cess: and  this,  as  shown  b.v  the  authori- 
ties, was  the  rule  at  common  law  as  to  a 
cttiseo  of  a  foreicn  state,  whether  party 
orwitnesa.  This  was  tbe  coarse  pursued 
Id  New  York  as  to  a  nourejident  witneaa. 
T.20s.w.no.3— 7 


Saudtord  t.  Chase,  8  Cow.  3S1 ;  Norris  r. 
Beach.  2  Johns.  294.  But  in  Hopkins  v. 
Cobnrn,  1  \\'end.  2U2.  a  resident  party  and 
suitor  in  a  cuuse  aKuinut  wlium  a  eupiiis 
was  issued  in  another  cause,  and  from 
whom  ball  waH  not  demanded,  was  re- 
quired to  Indorse  his  appearance  or  be 
committed,  aud,  having  done  so.  he  niter- 
wards  moved  to  vacate  his  appearauce 
thus  entered  but  this  was  denied,  on  tbe 
ground  tbat  he  had  only  done  what  the 
court  would  have  required  of  him  bad 
he  been  antuall.v  arrested  andcompplle<i  to 
give  bail.  That  case  virtually  overrule*'. 
the  (Detain  in  Saadford  v.  Chase,  supra, 
respecting  the  arrest  and  absolute  dis- 
cbcirge  of  a  resident  witness.  In  Bours  v. 
Tuckcrman,  supra,  a  reuiUunt  party  was 
under  recognizance  to  atteud  court,  and 
while  so  attending  was  arrested  on  a 
CHpiHB  in  a  civil  action,  and  admitted  tu 
bail;  and,  upon  his  moving  for  his  dis- 
cbarge, it  was  ruled  that  he  should  he  di8< 
chai'g*:d  from  arrest  on  nilng  common  ball. 
In  tbe  more  recent  case  of  Pollard  v.  Rail- 
road Co.,  (decided  in  1869,)  supni.  It  was 
ruled  that  a  nunresldeut  party  atteudiug 
as  a  party  and  witness  from  another 
state,  and  who,  while  so  atteuding,  was 
served  with  a  summons  in  anotherautiun. 
was  Bot  entitled  to  be  discharged  (rotn 
such  service,  orto  have  the  same  set  aside 
for  irregularity;  and  tbesamereasonsara 
given,  at)d  some  of  the  same  authnritles 
cited,  wltere  the  service  was  Initiated  by 
an  arrest.  More  recently  it  has  been  held 
In  tb«  same  state,  in  Person  v.  Grier,  6U 
N.  Y.  124,  tbat  a  nonresideut  party  attend- 
ing as  a  witness  could  not  be  legally 
served  with  ordinary  civil  pruces.s;  and 
that  such  service  should  be  vacated.  To 
th  same  eflect  is  Matthews  v.  Tufts.  67  N. 
Y.  i'MiS,  where  a  nonresident  was  In  attend- 
ance as  a  party.  It  has  been  ruled  in  Ver- 
mont tbat  the  arrest  of  a  resident  party 
attending  court  as  a  witness  is  no  cause 
for  abating  the  writ,  but  tbat  application 
could  be  made  to  release  tbe  person  from 
arrest.  Booraem  v,  Wheeler.  12  Vt.  311. 
In  a  subsequent  case  in  that  state,  a  non- 
resideut suitor  and  witness,  wbile  in  at-, 
tendance  at  court,  was  held  not  amena- 
ble to  the  service  ofordioary  process  in 
another  action  brought  in  that  state.  In 
re  Healey,  .'•a  Vt.  ti94.  In  Kentucky  it  has 
been  held  that  a  witness  resident  in  one 
county  was  not  exemptinanotbercounty, 
when  attending  court,  from  the  service 
of  &  capias  indorsed,  "No  ball."  4  T.  B. 
Mon.  and  4  Litt,  supra.  In  California  a 
similar  ruling  has  been  tnnde.  Page  v. 
Randall,  6  Cal.  32.  In  Connecticut  it  has 
been  determined  that  even  a  nonresident 
party  is  not  exempt  from  tbe  service  uf 
ordinary  process,  though  atteniling  court. 
Bishop  v.  Vose,27Conn.  1.  In  Peun.sylvaai« 
from  an  early  day  the  ruling  has  been  that 
a  resident  party  attending  an  appeal  in 
another  conuty  is  privileged  from  n  sum- 
mons. (Miles  V.  M<.-Ciillough,  1  Bin.  77; 
Hayes  v.  Shields.  2  Yeates,  222;)  and  in 
tbat  state  a  resident  witness  has  been  beld 
not  subject  to  arrest  on  federal  process, 
(U.  S.  V.  Udme,  9  Serg.  &  R.  147.)  In  New 
Jersey  a  nonreHident  attending  court  as  « 
party  was  discharged  Irom  the  service  of 
a  sumuiuo*.    Hals^jr  t.  Stewart, 4  N.J. 
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Law, '360.  In  a  Htill  later  case  a  like  rul- 
ing wuH  made  as  to  a  nouretildeiit  who 
wua  both  party  and  witnesM.  Dun^au  v. 
Miller,  37  N.  J.  Law,  182.  In  the  yet  more 
recent  case  of  MriHHey  v,  Colville,  45  N.  J. 
Law,  119,  the  service  of  a  DummonR  was 
on  a  renident  party  In  attendance  oo 
coart,  both  aa  party  and  witneaa;  and  it 
WOH  ruled  tliat.  It  the  defendant  fiodestred, 
a  chaoKe  of  venue  to  the  county  of  hl8  res- 
idence would  beordereU,  but,  if  the  plain- 
tin  objected  to  such  change,  the  service  of 
the  Kummons  should  be  vacated.  In  Ohio 
a  citizen  of  Pennsylvania  was  extradited 
from  that  state,  and  brought  Into  the 
state  of  Ohio  at  the  instance  of  C.,A.&Co. 
Directly  afler  the  party  extradited  entered 
into  a  recognizance,  ho  was  served  with 
summons,  aiid  arrested  in  a  civil  action 
brouRhl  byC.A.  &  Co.,  based  on  the  same 
alleged  canse  on  which  the  criminal  arrest 
was  grounded;  and  it  was  properly  held 
that  the  defendant  was  entitled  to  have 
the  service  of  the  summons  set  aside,  and 
be  discharged  from  the  arrest.  The  bad 
faith  of  the  plaintiffs  in  that  case,  was, 
however,  apparent,  and  no  court  could 
sanction  such  a  gross  abuse  of  the  power 
of  extradition.  Cimpton-  v.  Wilder,  40 
Ohio  St.  i:iO.  In  a  later  case  in  that  s^nte 
a  resident  in  one  county  went  to  another 
to  attend  the  hearing  of  an  application 
for  an  injunction  In  which  he  was  interest- 
ed as  party,  and  while  thus  in  attend- 
ance he  was  served  with  summons,  and 
the  lower  court  quashed  the  summons, 
and  dismissed  the  action,  and  this  ruling 
was  affirmed.  Andrews  v.  Lembeclt,  46 
Ohio  St.  3N.  18  N.  E.  Rep.  483.  Bnt  thereis 
a  statute  in  that  state  which  protects 
suitors, etc..  in  going  toiaf-endlng,  and  in 
returning  from  court.  In  Michigan,  a 
party  resident  of  one  county  was  arrested 
on  a  vapifts  In  a  civil  caufe,  and  taken  to 
another  county,  and  then,  having  been 
relieved  from  arrest,  was  arrested  on  civil 

Erocess  emanating  from  a  localcourt,  and 
e  was  held  entitled  to  his  discharge. 
People  V.  .ludgc,  etc.,40  .Mich.  72».  The 
doctrine  of  the  case  lust  cited  In  a  later 
case  was  extended  so  as  to  embrace  and 
protect  from  being  served  by  a  summons 
in  a  c.iunty  other  than  that  of  his  resi- 
dence, while  attending  court  iu  the  latter 
oounty.  Mitchell  v.  Huron  Circuit  Judge, 
53  Mich.  541. 19  N.  W*.  Rep.  176.  In  Massa- 
chusetts a  nonresident  witness  arrested 
on  civil  pnicess  was  lield  entitled  to  an 
absolute  discharge.  May  v.  iShumwny, 
!6  Grwy,  86.  A  likerullng  wasmadeastoa 
nonresident  in  attendance  before  aleglHla- 
tive  committee.  Thompson's  Case,  122 
Mass.  428.  In  Nebraska  a  party  charged 
with  a  criminal  offense  in  a  county  other 
than  that  in  which  he  resides,  and  who 
has  given  bail,  and  In  pursuance  of  such 
bait  attends  court  and  is  discharged,  is 
held  not  subject  to  civil  process  In  that 
county  after  his  discharge.  Palmer  v. 
Rowan,  32  X.  W.  Rep.  210.  In  Georgia  it 
has  been  ruled  that  a  nonresident  party 
could  not  be  arrested  in  terra  on  civil  pro- 
cess, though  be  had  previously  been  arrest- 
ed on  like  process  issued  out  of  the  same 
court  in  vacation.  Uenegar  v.  Spangler, 
2!)  Oa.  217.  In  North  Carolina  it  is  held 
^hat  a  nonresident  witness  la  privileged 


from  arrest  on  civil  process.    Balllnger  v. 

Elliott,  72  N.  C.  596.  In  the  federal  courts 
the  rule  adopted  in  Pennsylvaniaseems  to 
be  followed,  though  but  two  Instances 
have  been  found  where  the  question  was 
raised  as  to  a  resident,  and  that  was  a 
Judge  served  with  a  suram<ins  when  about 
to  set  out  on  bis  circuit,  (Lyell  v.  Uood- 
wln,  4  McLean,  29,)  anrl  the  other  a  mem- 
ber of  the  general  assembly  in  attendance 
iu  that  capacity,  (Oyer's  Lessee  v.  Irwin. 
4  Dall.  107  )  TliH  other  cases  detaded  by 
the  federal  courts  were  all  cases  of  oon- 
resldent  parties  or  witnesses,  arrested  or 
summoned  in  a  state  other  than  that  of 
their  residence.  Hurst's  Case,  4  Dall.  3M8 ; 
Bridges  v.  Sheldon,  7  Fed.  Rep.  17:  Plimp- 
ton V.  WInslow,  9  Fed.  Rep.  3U5;  Atchison 
V.  Morris,  11  Fed.  Rep.  5S2;  Lamed  v. 
Griffin,  12  Fed.  Rep.  590;  Small  v.  Mont- 
gomery, 23  Fed.  Rep.  707;  Kautfman  v. 
Kennedy,  25  Fed.  Rep.  785;  Rank  v.  Mc- 
Spedan,  5  Kiss.  64 ;  Brooks  v.  Farwell,  2 
MoCrary,  220.  4  Fed.  Rep.  166. 

Up(»n  this  review  of  the  authorities.  It  Is 
found  that  the  states  of  Vermont,  Ken- 
tucky, Connecticut,  California,  and  South 
Carolina  give  full  support  to  the  conten- 
tion of  the  plaintiff,  while  opposed  to  it 
are  rulings  in  Pennsylvania,  from  an  early 
period,  and  Michigan,  Kew  Jersey,  and 
Uhio  in  recent  cases,  and  in  the  federal 
courts  only  in  two  exceptional  cases; 
wnile  in  New  York  the  later  rulings,  tieing 
with  i-egard  to  nonresidents, do  not  apply 
here,  and  the  earlier  rulings  In  that  state 
are  in  accord  with  the  doctrine  for  wliicli 
plaintiff  contends.  The  later  cases  in 
Massachusetts,  and  possibly  the  earlier 
ones,  relate  only  to  nonresident  parties 
or  suitors.  In  a o  earlier  case  in  Michigan, 
it  was  ruled  that  a  party  could  he  served 
with  summons  while  ntteudinK  court. 
Case  V.  Rorabacher,  15  Mich.  537.  ThiH  is 
attempted  to  be  explained  in  Mitchell  v. 
Circuit  Judge,  53  Mich.  541,  19  N.  W. 
Rep.  176,  on  the  theory  that  the  party 
there  sued  was  attending  court  with- 
in the  Jurisdiction  of  his  residence. 
But,  taking  this  as  true,  what  becomes 
of  the  rule  that  a  party  is  protected 
from  any  civil  process  while  attending 
court?  If  he  be  protected  at  all,  the  pro- 
tection must  extend  as  well  to  the  courts 
of  his  place  of  residence  as  elsewhere. 
But  the  correct  doctrine,  as  already  shown 
by  the  common-law  authorities,  is  that  he 
was  only  exempt  from  arrest,  and  not 
from  mere  ordinary  process.  This  was  so 
ruled  in  England  as  late  as  1S56.  Poole  v. 
Gould,  1  Hurl.  &  N.  99.  Either  the  princi- 
ples of  the  common  law  must  prevail  or 
our  statutory  provisions.  If  the  foruier, 
then  the  contention  of  the  plaintiH  is  val- 
id. If.  on  the  other  hand,  our  statute  la 
to  govern,  then  the  defendant  Williams 
was  clearly  "found"  in  the  city  of  St. 
Louis,  within  the  meaning  of  section  2009, 
at  the  time  of  the  service  of  plaintiff's  writ 
of  summons  upon  him.  Besides,  the  stat- 
ute in  question  has  been  ou  the  statute 
books  at  least  since  18:t.i,  (Laws  of  that 
year,  451;  Rev.  St.  1845,  p.  Wa;)  and.  bar- 
ring a  certain  class  of  cases  to  be  present- 
ly mentioned,  no  case  has  heretofore  arisea 
in  this  state  questioning  the  right  of  a 
party  plaintiff  to  sua  and  obtain  aervice 
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as  In  the  preseat  Instance.  This  amonnta 
to  n  contpinporaiieoua  and  continuous 
CQD8tructiono{  the  statute,— asettled  cud- 
Rtruction  which  has  been  in  ezlittt-nce  (or 
over  50  years,  a  couHtrui-tion  which  should 
uut  be  liKhtly  set  aside. 

3.  UI  courae,  these  rf  marks  do  not  apply 
to  a  case  where  a  party  Is  induced  by 
fraud,  or  compelled  by  criminal  process,  to 
enter  within  the  boundaries  o(  a  county 
other  thnu  that  ol  his  residence.  As  to 
which.  Hce  Marxh  v. Bast, 41  Mo. 4U3 ;  Bank 
▼.  Knox,  47  Mo.  9M:  ByJer  v.  Jones.  7U 
Mo.  261. 

4.  It  Is  said  that  public  policy  demands 
thut  HUitora.  wltut'Hses,  etc.,  should  he 
privileged  from  the  Hervice  of  civil  process 
while  attending  court,  lest  they  be  de- 
terred from  atteudlnK.  and  thus  the  ad- 
minitttratlon  of  justice  lie  obstructed. 
However  this  might  be  as  to  non resident 

'  witoesKes,  as  to  wliom  no  priicess  could 
issae,  or  as  to  nonresident  suitors,  us  to 
whom  it  would  be  improper  now  to  speak. 
It  is  Butticient  tossy  that  as  to  witnesses 
resident  In  this  state  we  huve  process  by 
which  their  attendance  can  be  compelled 
from  any  part  of  this  state,  (Itev.  Kt.  H 
S929,  saSO;)  and  that  the  public  policy  ol  a 
state  Is  best  ascertained  by  lier  leKlslative 
euactraeniB,  especially  when  they  have  re- 
ceived such  o  long  continued,  uniform, and 
practical  construction  as  has  the  one  in 
(jnestiou.  Moreover,  It  could  hardly  be 
deeibed  the  public  policy  of  this  state  to 
deny  the  service  of  civil  process  on  a  party 
attending  court,  when  we  have  a  statute 
(section  ^21)' whereby  a  pluintlH  may 
haven  sunimons  directed  to  "any  sheriff 
in  the  state  of  Missouri,"  or  a  separate 
sommons,  etc.,  with  a  poHsibillty  of  bring- 
ing parties  and  suitoi's  hundreds  of  miles 
to  attend  a  common  forum,  remote  from 
their  homes  and  remote  from  their  wit- 
nesses. 

5.  It  was  competent  for  the  defendants 
to  unite  in  the  same  answer  matter  In 
abatement  and  matter  in  bar.  Little  v. 
Harrington,  71  Mo.  3S)0;  Byler  v.  Jones,  79 
Mo.  2(il. 

6.  It  Is  not  thought  that  the  defendants, 
by  filing  an  answer  containing  the  same 
averments  as  to  jurisdiction  as  the  one 
successfully  demurred  to,  waived  any 
right  they  may  huve  possessed  to  ques- 
tion that  jurisdiction.  Though  perhaps 
irregular,  their  course  could  not  be  deemed 
a  waiver,  especially  so  when  the  plaintiff 
joined  issue  by  his  reply. 

7.  in  iiyler  v.  Jones,  supra,  it  was  dis- 
tinctly ruled  by  this  court,  on  demurrer 
to  an  answer  which  set  up  that  by  abuse 
ofcrlminal  process  a  party  was  taken  away 
from  the  county  of  his  residence  to  a  dis- 
tant county.  In  order  to  get  service  on 
him  in  civil  action,  tliat  such  service  was 
worthless,  and  no  jurisdiction  thereby  ac- 
qnlred,  and  the  judgment  of  the  lower 
'court  was  reversed.    This  ruling  is  plain 

and  easily  understood.  The  cause  was 
afterwards  tried,  and  went  by  appeal  to 
tlie  Kansas  City  court  of  appeuls.  (22  Mo. 
App.  623,)  where  the  Judgment  was  re- 
veraed  because  the  lower  court  gave  the 
following  declaration  of  law  on  behalf  of 
the  plalutlff:  "That,  aithongb  defendant 
was  broagbt  into  the  Jurisdiction  of  this 


court,  by  virtue  of  au  arrest  on  a  charge 
of  rape,  and  served,  Immediately  after  his 
acquittal  or  discharge,  with  process  In 
this  csHe,  yet  the  finding  should  be  for  the 
piulntin,  unless  the  court  is  satisfied,  by  a 
preponderance  of  the  evidence,  that  said 
arrest  was  made  for  the  purpose  i>f  get- 
ting him  Into  thejurlsdlctlon  of  this  court, 
for  the  purpose  of  serving  him  with  civil 
process  in  this  case."  This  declaration 
of  law  was  In  entire  accord  with  the  rul- 
ings of  this  court  when  thatcasewas  here. 
(Something  Is  said  by  the  Kansas  City 
court  ol  aptieals  In  that  case  about  the 
plaintiff  acting  "maliciously  and  without 
probable  cause."  but  it  is  not  apparent 
what  la  meant  by  this  expression,  or 
what  possilile  relevancy  It  had  to  the 
matter  then  In  litigation.  The  differ- 
ence In  rulings  between  this  court  and  the 
Kansas  City  court  of  appeals  caused  the 
case  at  bar  to  be  sent  to  this  court  by  the 
Ht.  Louis  court  of  appeals.  We  overrule 
the  case  of  Byler  v.  Jones,  22  Mo.  App., 
supra,  on  the  point  mentioned,  and  nttirm 
the  judgment  herein  aa  to  the  defendant 
Davis,  but  reverse  It  as  to  defendant 
Williams,  and  remand  the  cause  to  the  8t. 
Loiils  court  of  appeals,  to  be  proceeded 
with  In  conformity  to  this  opinion.  All 
concur. 


WiLMAMs  et  a/.  T.  Latham  et  aU 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  2,  1892.) 

DbBDS— WOAT  CONSTITDTBS  DeLITERT. 

A  gruntor,  with  the  expressed  Intention  to 
convey  land,  during  her  lifetime  duly  executed 
certain  conveyances  thereof,  reserving  the  pos- 
session and  rents  for  her  life,  and,  the  grantees 
being  at  the  time  absent,  gave  tlie  deeds  for 
the  grantees  unconditionally  to  a  third  person, 
who  did  not  record  them,  but  kept  them  till 
after  the  grantor's  death,  when  she  delivered 
them  to  the  grantees,  and  they  were  recorded, 
siie  understanding  that  tbis  was  tbo  grantor's 
wish  and  intention.  Held,  that  the  delivery  of 
the  deeds  to  the  third  person  was  absolute,  and, 
the  contingency  upon  Wbicb  the  second  delivery 
was  to  taue  place  being  certain,  she  licld  the 
deeds  as  trustee  for  the  grantees'  boneht,  and 
tbe  second  delivery  related  buck  to  the  hrst,  and 
was  a  good  delivery  ia  the  lifetime  of  the 
grantor. 

Appeal  from  circuit  court  Jackson  coun- 
ty; JouN  W.  Hknky,  Judge. 

Action  by  Elizabeth  C.  Williams  and 
others  against  Llziie  Latham  and  others 
to  set  aside  a  deed  executed  and  acknowl- 
edged by  Karah  A.  Smith.  Judgment  for 
defendants.    Plaintiffs  appeal.    Atfirmed. 

Fe»ke,  YeaKtirA  ball,  for  appellants.  R, 
S.  Kodgeraaod  Albert  Yoaag,  for  respond- 
ents. 

Brack,  J.  Tbo  plaintiffs,  who  are  heirs 
at  law  of  Sarah  A.  Smith,  deceased,  bring 
this  suit  to  set  aside  a  deed  executed  and 
acknowledged  by  the  said  Sarah  A.  on 
tbe  14th  of  December,  1888,  and  re<-orded 
on  tlie  20th  ot  May,  I8S<J,  conveying  that 
part  of  lots  3!1  and  40  in  Smart's  third  ad- 
dition to  the  city  of  Kansas, sltuateat  the 
northeast  corner  of  Tenth  and  Cherry 
streets,  contained  within  the  metes  and 
bounds  set  out  In  the  petition,  to  the  de- 
fendant Liszlc  Latham,  on  tbe  ground 
that  tbe  said  deed  was  never  delivered  in 

'Behearing  pending; 
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the  IiretiiDA  or  the  said  Harab  A.  The 
fliiillnuc  and  judgment  below  was  for  the 
defendantH,  and  the  plaintiffs  appeal. 

It  nppears  from  thi*  evidence  thwi  Mrs. 
Smltli  was  the  owner  In  her  own  ri«lit  of 
Dereral  lots  In  Kanrias  City,  on  which 
there  was  a  block  of  dweliioK  houKes; 
that  she  resided  with  her  husband  and 
stepdauKhter,  Mrs.  Thnmpson,  at  To- 
peka.Kan.;  that  she  died  May  17,  1889, 
leavlnar,  survlvinK  her,  her  sister,  the  de- 
fendant Nancy  Holden,  who  since  the  In- 
stitution of  this  flult  has  also  died;  ar.d 
the  ulalntiFfH  Elizabeth  O.  Wllllains, Laura 
iS.  Teller,  and  Emma  F.  Burns,  children 
of  a  deceaHed  sister,  her  only  heirs  at  law; 
that  hersiuter,  Mrii.  Holden.  ilrlug  at  Kan- 
sas City,  had  four  danghters,  to  whom 
their  aunt,  Mrs.  Smith,  was  very  mnch 
atcaclied,  one  of  whom  Is  the  defendant 
Lizzie  Latiiam:  that  Mrs.  ijmitb  was  a 
clear-minded  w<iman,  thoug;h  aii  invalid; 
and  for  some  years  previous  to  her  death 
Intended  to  jtlve  this  Kansas  City  proper- 
ty to  the  children  of  her  stepdaoRhter, 
Mrs.  Thompson,  and  her  four  nieces,  the 
daughters  of  Mrs.  Holden;  and  at  one 
time  had  a  will  prepared,  or  partly  pre- 
pared, to  effect  such  purpose.  She 
ch«nt(ed  her  mind,  however,  and  deter- 
mined to  effect  that  purpose  by  executing 
deeds  to  them,  after  consultation  with 
her  liusband  and  friends,  and  hein^  ad- 
vised by  her  lawyer  that  it  could  be  so 
done.  Accordingly  live  deeds  were  drawn 
conveying  tbeBpeclflc  property  she  Intend- 
ed for  each  of  her  said  nieces  and  the  chil- 
dren of  her  said  stepdaughter,  by  a  sepa- 
rate deed  to  them;  the  deed  in  qiiestlun  to 
Lizzie  Latham,  "reserving  the  pos.scHSlon 
and  rents  of  said  property  to  the  grantor 
during  Iter  life,"  being  one  ol  thero.  The 
deeds  were  signed  and  acknowledged  and 
delivered  to  Mrs.  Thomp9i>n,  (the  defend- 
ant Lizzie  and  her  sister  being  absent  at 
the  time,)  and  by  Mrs.  Thompson  kept 
among  her  own  papers  uulll  aiter  the 
death  of  Mrs.  Sinltli,  when  they  were  de- 
livered to  the  grantees,  and  recorded. 
The  only  witnesses  examined  as  to  the  de- 
livery were  Mw.  Thompson  and  Mr. Smith 
for  tlie  plaintiff,  and  Dr.  .lones  and  Mr. 
Bui'uen  for  the  defendants.  There  Is  no 
eonflict  in  their  evidenre.  Upon  the  ques- 
tion of  delivery.  Judge  Hurgen,  who  drew 
the  deeds  at  her  request,  testifies  as  fol- 
lows: "Question.  Will  you  state  what 
she  told  you  she  wanted  to  do?  Answer. 
Stie  told  me  that  she  wanted  to  make  con- 
veyances of  property  In  Kansas  City  to 
four  persons,  naming  them,  and  two  oth- 
ers, the  children  of  .Mrs.  Ida  Thompson. 
Q.  How  did  she  say  she  wanted  it  done, 
ar.d  how  did  you nd vise  her  with  reference 
to  It?  A.  She  asked  mo  whe'her  good 
and  valid  deeds  could  be  made  when  they 
were  not  present.  My  reply  to  her  was 
substantially  that  the  delivery  of  a  deed 
was  essential  to  its  validity,  but  that,  if 
the  parties  were  not  present,  I  supposed 
It  would  be  valid  if  delivered  to  some  one 
else  for  them.  Q.  To  carry  out  that  in- 
tention, what  did  you  advise  her,  and 
what  did  she  do?  A.  I  prepared  sooie 
cunveyances  as  she  requested,  and  as  to 
Mome  of  the  details,  as  inlornied  by  a  writ- 
Un  memorandum  given  me  at  my  otUce, 


which  was  very  near  to  her  husband's  place 
ol  business,  by  him.  I  prepared  the  deeds, 
and  went  over  to  her  residence  to  receive 
thencknowledgnients.  I  was  a  notary  pub- 
lic at  the  time  at  which  the  acknowledg- 
ments were  certified.  The  deeds  were  all 
carefully  read  over  to  her,  every  word 
that  was  in  every  one  of  them,  except  the 
formal  parts  of  all  except  one,  and  t list 
was  read  to  her  in  full.  I  mean  the  printed 
part.  Only  one  was  read.  She  looked  at 
every  one.  and  saw  that  the.v  were  iden- 
tical in  printed  form.  She  signed  and  ac- 
knowledged the  execution  of  the  deeds  to 
me  as  a  notary  public,  aud  she  said  she 
would  deliver  them  to  Mrs.  Thompson.  I 
think  she  said 'Ida,' meaning  and  refer- 
ring to  Mrs.  Ida  Thompson,  who  sat  near 
her.  At  the  time  of  the  deliver.v  I  had 
eaeh  one  of  the  deeds  In  my  hand.  After 
it  had  been  signed  and  acknowledged,  and 
reading  the  name  of  the  grantee  In  each 
one,  I  asked  her  If  she  delivered  that  deed 
to  Mrs.  Thompson  for  the  grantee,  nam- 
ing the  grantee.  The  grantees  were  Ida 
Holden,  Sallie  Merritt,  and  Nannie  B. 
Beatty,  and  Lizzie  Latham,  and  the  chil- 
dren of  Mrs.  Thompson, — five  deeds,  one 
to  each  of  the  four  first  named  separately, 
and  the  other,  I  believe,  Jointly  to  the  chil- 
dren,— two  children  of  Mrs.  Thompson.  As 
I  would — as  1  asked  hereach  of  those  ques- 
tions, she  would  say '1  do' or  'Yes,'  and  the 
deed  was  then  placed  Immediately  in  front 
of  Mrs.  Smith,  and  either  by  her  perKonal- 
ly,  or  by  some  motion  to  Mrs.  Thompson, 
passed  into  Mrs.  Thompson's  hands.  Q. 
Now,  what  was  said  by  Mrs.  Smith,  and 
also  by  you  to  Mrs.  Smith,  as  to  how  Mrs. 
Thompson  should  keep  these  deeds  in  or- 
der to  legally  effect  this  disposition  of  tills 
property  which  she  desired?  A.  1  had, 
before  the  execution,  told  Mrs.  Smith  thtit 
possession  and  custody  and  control  of  the 
deeds.  In  order  to  avoid  any  controversy, 
would  have  to  go  then  from  her  at  that 
time.  After  the  deeds  were  delivered  toMi-s. 
Thompson,  Mrs.  Thompson  put  tliem  to- 
gether, and  made  some  motion  as  If  tori.ie 
and  move  away,  saying  at  the  time  that 

she  would  put  them  In  her  or  'your ,' 

using  some  word  which  I  don't  remepiber, 
but  which,  as  I  understood  from  It,  was 
a  place  used  l)y  both  Mrs.  Smith  and  Mrs. 
Thompson,  aud  nnder  their  Joint  control 
and  poKsesHlon,  and  1  remarked  at  the  time 
substantially  tobothofthem  that,  having 
made  delivery  of  the  deeds  to  Mrs.  Thomp- 
son for  the  grantees  named,  they  had 
passed  out  of  Mrs.  Smith's  custody  and  pos- 
session and  control;  andlf  It  was  her  desire 
that  they  should  l)e  effertnal.  that  It 
would  probably  he  belter  that  Mrs. 
Thompson  sliouhl  not  put  them  In  any 
place  of  which  Mi's.  Smith  had  possession 
or  control,  but  In  some  separate  place. 
Mrs.  Smith  said 'Yes,' they  were  In  Ida's 
possession  and  for  her  to  take  care  of. 
tliem,  and  put  them  where  she  deemed 
best.  I  do  not  rememl)er  the  precise 
worils.  She  might  ha  ve  said  '  where  she 
pleased.'  Q.  Do  you  know  where  she  did 
put  them?  A.  No,  I  do  not.  Q.  To  all  of 
this  advice  that  yon  gave  her  as  to  what 
were  tht  legal  necessities,  I  undemtand 
you  to  say  that  she  assented,  and  said  it 
was    all    right?    A.  She  said  'Yea.'  she 
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wanted  It  done  no  aa  to  make  It  certainly 
▼aliO  and  efleutual,  and  wanted  it  dune  as 
1  iiUKj2:etited  it  waa  better  to  do  it.    I  wua 
there  prubahl,v  an  hour.    There  was  con- 
Biderable  talli.     I  do  not  pretend   to  have 
fsiven   every tliInK   that   was    xaid    about 
every  matter,  but   I  think  thla  U  the  nub- 
Htaiice  ot  what  was  said  relative  to  the 
diKpotdtiou  of  the  deeds.    Q.  This  was  at 
her  liome.  was  it  .*    A.  Yea,  at  her  home. 
Q.  Mrs.   Smith   was  a  practical  woman, 
wasn't   Rlie?     A.  I     think    bo.    IShe   waa 
quite  briKht  at   that  time.    Q.  That  is. 
I    mean    hy    that,   she    was    a    woman 
who  ai)dci»tood  buslnesR  affairs.    A.  She 
8e'-me<l  to  understand  exactly  what  she 
wnuTed."    On   cruxH-uxamlnution    Judge 
Burden    testified  further:    "Q.  Was  there 
anytliins  said  there,  at    the   time  tlieMC 
deeilH     were    given    to  Mrs.    Thompson, 
nbijiit  the  time  she  was  to  deliver  them  to 
the   irrnntces?    A.  My  recollection  is  that 
nt>tl)inK  was  said  as  t'>  the  time  when  the 
det-dx  should  be  delivered  to  the  respective 
Ki'Hiitees,    except    that    Mrs.    Smith    re- 
OKI rked  that  she  wanted  to  make  a  divl> 
hIuii  of  her  Kansas  City  property  among 
tlioete  nunii'd,  and   wanted  it  vulid  end 
snre,  and  felt  assured   that  she  wouWi  not 
live  ionp.  and  might  die  any  Jiimr.    Imme- 
diately .Mra.  Thomfison.  and  perhaps  oth- 
ers, remarked   that   they  luipe>l  not;  that 
from    the  way  she  was  feeling  then   that 
slie  inlKht  live  and  enjoy  life  louKcr  than 
aity  of  us.    Mrs.  Smith  said  she  was  con- 
vinced  tliat   that  was  impossible,  and  it 
wns  stated   there  that  It   tlie  deeds   were 
not  handed  to  the  srantecs    before   her 
death    they  should  be  hnuded  to  them  im- 
mediatel.v  after  her  death.    Q.  When  you 
were  advising  her,  then,  as   to   liuw   this 
property   might   be  erfe<:tnally  deeded  to 
these  respective  gi'^ntees,  you   were  not 
rontemplatinjc       that    Mrs.      Thompson 
should  be  forbidden  to  deliver  them  to  the 
grantees   during  her  lifetime,  were  you? 
A.  1  was  not  aware   that  there  was  any 
prohibition  of  the  deliver.v  of  the  deeiis  to 
the  grantees  during  the  lifetime  of  Mrs. 
Smith.    Q.  You  understood  that  the  only 
thing  was  that  these  parties  were   not 
here,  and  your  advice  was  as  to  how  the 
property  could  be  deeded  to  them  In  their 
aliHence?    A.  That   was  the  substance  ot 
my   advice.    Q.  You  dir!   not  understand 
that  there  was  any  rci<trk-tlon  or  prohibi- 
tion   OD    Mra.   Thompson   by   which   she 
would  not  be  allowed    to  deliver  those 
deeds   to   the  grantees  while  Mrs.  Smith 
lived?    A.  I   did  not,  further   than   this; 
that  my  impression  was  that  probably 
Mrs.  Thompson   would  not  deliver  them 
while  Mrs.  Smith  lived." 

The  foregoing  extracts  give  a  fair  Idea 
of  the  character  of  the  delivery  as  it  ap- 
liears  from  the  whole  of  theevldance.  The 
evidence  of  the  other  witnesses  in  no  way 
changes  its  complexion.  It  seems  to  have 
lieen  Mrs.  Thompson's  understanding  that 
Mrs.  Smith  did  not  want  them  recorded 
until  after  her  death,  and  that  she  was 
to  keep  them  until  after  her  death,  and 
then  deliver  them  to  the  grantees,  which 
she  did.  But  it  does  not  appear  that  Mrs. 
Smith  herself  attached  to  the  delivery  to 
Mra.  Thompson  any  condition  as  to  the 
time  ot  delivery  to  the  grantees,  or,  in 


fact,  any  condition.  For  aught  that  ap- 
pears, if  Mrs.  Thompson  had  delivered  the 
deeds  to  the  grantees  the  next  day  after 
the  delivery  to  her, she  wotilrt  have  violat- 
ed no  Injunction  of  her  stepmother;  but, 
conceding  that  It  was  the  Intnntion  of 
Mrs.  Smith  that  the  deeds  were  not  to  be 
delivered  by  Mrs.  Thompson,  or  recorded 
until  after  her  death,  and  that  Mrs. 
Thompson  was  cognizant  of  that  inten- 
tion, yet  the  delivery  was  good,  it  was 
absolute.  The  contingency  upon  which 
the  second  delivery  was  to  take  plnce  wus 
certain  to  happen.  All  the  power  and  do- 
odnion  of  the  grantor  over  the  instrument 
was  relinquished  without  reservation  to 
Mrs.  Thompson.  The  intention  to  pass 
title  as  a  present  transfer  is  evident  upon 
tite  face  of  the  whole  transaction,  and 
placed  beyond  donbt  by  the  grantor's 
reservation  of  the  possession  and  rents  for 
her  life,  put  In  the  deeds  after  they  were 
drawn,  on  her  own  suggestion.  Such  be- 
ing the  case,  from  thH  moment  the  deed 
wus  delivered  to  Mrs.  Thompson  she  be- 
came a  trustee  liolding  the  instrument  for 
the  benotit  of  the  grantee,  and  wlicn  she 
discharged  the  trust  by  afterwards  deliv- 
ering tlie  deed  to  the  defendant,  ( although 
after  the  death  of  Mrs.  Smith,)  yet  such 
second  delivery  has  relation  to  the  time 
of  the  first,  and  Is  a  good  delivery  In  the 
lifetime  of  Mrs.  Smith.  The  ruling  ot  the 
circ:iit  court  so  holding  is  sustained  by  the 
rulings  of  this  court  in  the  following  cases 
and  tlie  authorities  cited:  Botlienbargur 
V.  Kothenbarger,  19  S.  W.  Rep.  9.32,  (deciii- 
ed  nt  this  term;)  Allen  v.  De  Groodt,  10.5 
.Mo.  442, 1G  S.  W.  liep.  484.  104!);  Sneathen 
v.  Snenthen,  104  Mo.  201,  IH  S.  W.Rep.  4»7; 
Crowder  v.  Searcy.  JOi!  Mo.  97,  1.5  S.  W. 
Rep.  34(i;  Standiford  v.  Staodlford,  97  Mo. 
2:jl,  10  8.  W.  Rep.  836;  Burke  v.  Adams.  80 
Mo.  604:  Huey  v.  Huey,  6.~>  Mo.  C8».  The 
judgment  of  the  circuit  court  is  afBrmed. 
All  concur. 


BowKRs  V.  S.MrrB. 

{Supreme  Court  of  Missouri.    Jane  20,  1809.) 

Elbctioss  —  AvsmkiAkv  Ba.i.i.ot  Law  —  Cavdi 

DATES     ImPKOPKKLT    PLACED  OS    PkIXTBD     BAL- 
LOTS—ESTABLIitHMBNT  or  Two   PoiJJNO  BOUTHJI 
AT  On'B  Fbegixct. 
1.  Tho  "Auxtralian  ballot  laws"  of  Kngland, 
Missouri,  and  other  states  compared  and  discussed. 
3.  Under  tbe   Missouri    ballot    act  of   188U, 
(Rev.   St.    188»,    SJ  47.>(i-t794.)  ao   error  of  vte 
county  clerk,  in   priutiufr   names   of   additional 
camlidntos  on  tbe  olHeial  ballots,  will  not  nullify 
tho  election  at   wbicb   those  ballots  are   used, 
where  no  objuotioo  to  tbum  is  made  (as  provided 
by  that  l«w)  before  the  ulcction. 

3.  Where  the  votes  in  a  certain  election  dis- 
trict were  roueivcd  at  two  polling  places  instead 
of  at  one,  that  irrogularit;  will  not  viiiate  the 
returns,  whore  nopreJudiceordisadvantugB  to  the 
defeated  candidate  appeai-s  to  have  resulted. 

4.  Mandatoryand  directory provisioasof  elec- 
tion laws  discussed. 

5.  'Where  the  legislature  declares  a  oortain 
Irregularity  in  election  procedure  as  fatal  to  the 
validity  ot  the  returns,  the  courts  will  efTectuate 
that  command ;  otherwise  tbey  will  ignore  such 
innocent  irregularitios  of  election  officers  as  are 
free  of  fraud,  and  have  not  interfered  with  a  fair 
expression  of  the  voters'  will. 

6.  An  allegation,  in  a  statutory  election  con- 
test, that  a  list  of  names  of  party  candidates  was 
"Illegally  cerUflad,"  without allegijig  how  it  wa» 
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certified,  or  in  what  respects  it  was  defective, 
is  merely  the  statement  of  a  legal  conclusion, 
and  not  of  a  fact. 

7.  Such  a  construction  of  an  election  law  as 
would  permit  the  disfrancbisoment  of  lurf;e 
bodies  of  voters  because  of  an  error  of  a  single 
otUcial  should  aot  be  adopted  wbei-e  the  lan- 
guage in  question  is  fairly  susceptible  of  any 
other. 

8.  Where  a  statute  is  adopted  from  another 
state  its  construution  there  is  not  likewise 
adopted,  if  inconsistent  with  the  constitution  of 
the  state  in  which  it  U  transplanted. 

9.  Under  the  Missouri  ballot  law  of  18S9, 
electors  may  vote  for  caodiuatcs  whose  names  do 
not  appear  upon  the  official  printed  ballots,  by 
adding  their  names  upon  the  ballots  In  the  proper 
places. 

lU.  It  is  proper  to  consider  the  effect  and 
consequences  of  a  proposed  interpretation  of  a 
law  to  ascertain  what  is  probably  its  true  intent 

SaEKwooD,  C.  J.,  and  Qantt  and  Tkohas,  JJ., 
dissenting. 

(Syllabiu  by  the  Judge.) 

lu  hune.  Appeal  from  circuit  coart, 
Pettis  county. 

Proceeding  by  JoBeph  A.  Bowers  to  con- 
teRt  the  election  of  Ellis  R.  Smith  tu  the 
office  of  Bherin  of  Pettis  county.  A  juilg- 
ment  for  the  contesteo  wan  attirnied  t>y  tlie 
supreme  court,  division  1,  and  a  rehearing 
denied,  whereupon  the  case  wus  tranu- 
ferred  to  the  court  in  bflfic.     Aftlrnied. 

The  other  (acts  lully  a[)pear  in  the  fol- 
lowing Htfltement  by  Bakci.ay,  J.: 

The  official  ballot  mentioned  In  the  opin- 
ion (omitting  Immaterial  parts)  Is  as  fol- 
lows, viz.: 

STATE,  CODNTT.  AND  TOWNSHIP  TICKET.  PETTIS 
COUNTY.  MI8S0UKI. 

DCUOCRATtC.  ItEPVBLICAll.  UNION  LaDOB. 


For  Slieriff, 
J.  A.  Bowers. 


n»r  Slieriff. 
Elus  K.  Smite. 


Ftr  ShMf, 

O.  D.  Sappinoton. 


(The  blanks  In  the  ballot.  Indicated 
atiove  by  aHterinks,  were  filled  in  the  orig- 
inal with  the  names  of  the  sevHral  party 
nominees  fur  tli«  rnrlous  st.nte,  county, 
and  township  offices.) 

The  other  material  facts  appear  In  the 
opinion. 

Jackson  &  Montffompry  and  Cb.is.  E. 
Yrater,  for  appellant.  W.  I.  Shirk,  ttuih- 
well  &  Jiiynes,  and  SHtigree  &  Lamm,  for 
respondent. 

Bakcuay.  J.,  (after  statins  the  facta.) 
This  appeal  was  first  heard  In  division  1, 
and  a  conclusion  announced,  Novembers, 
1S91,  as  reported  in  17  S.  W.  Rep.  761.  After 
a  motion  for  rehearing  was  denied,  plain- 
tiff moved  to  transfer  the  caiiMe  to  the 
court  In  banc.  The  motion  was  ultimate- 
ly sustulned,  upon  the  entry  of  a  dlsseiit 
by  one  of  the  judges  to  the  decision  of  the 
first  division.  The  case  was  then  fully  re- 
argued before  the  whole  court. 

it  is  a  statutory  contest,  to  determine 
the  respective  rights  of  the  iiarties  to  the 
office  ol  slieriff  of  Pettis  county.  The  elec- 
tion in  i|ueHtion  took  place  November  4, 
1H90.  Mr.  Bowers  is  tiie  contestant.  For 
convenience,  he  will  be  called  the  plaintiff, 
and  his  opponent.  Mr.  Smith,  who  is  the 
contestee,  the  defendant.  Plalntirr's  no- 
tice of  contest  asslKued   several  distinct 


grounds.  In  as  many  paragraphs,  in  the 

nature  of  counts  or  causes  of  action.  Aft- 
er it  'was  served,  detendant  gave  plain tilT 
a  rounter  notice,  which  (besides  denying 
generally  the  plaintiff's  charges)  alleged  a 
number  of  objections  to  the  original  count 
of  the  ballots,  and  claimed  that  corre<v 
tions,  to  defendant's  advantage,  should 
be  mcde  therein  in  a  number  of  particu- 
lars. The  circuit  court  of  Pettis  county 
sustained  motions  to  strike  oiit  some 
parts  of  plaintiff's  notice.  Exceptions 
were  saved  to  that  ruling.  The  case 
then  came  to  trial.  As  will  a(ipeur,  the 
real  Issues  were  finally  resolved  Into  ques- 
tions of  law,  and  upon  them  the  trial 
court  found  for  the  defendant.  Plalntill 
then  appealed,  after  the  usual  motions. 
After  the  formal  contest  began,  plalutlft 
applied  for,  and  obtained  a  recount,  by 
the  county  clerk,  of  the  original  ballots 
CHSt  at  all  the  precincts  in  the  county. 
The  recount  was  conducted  as  provided 
by  the  statute  ou  that  subject.  Rev.  8t. 
1SX9,  $$  4731-1726.  It  resulted  in  an  exhibit 
tliut  defendant  had  a  plurality  over  tbA 
plaintiff  of  33  votes  In  the  county, and  that 
no  less  than  3,001)  voters  had  cast  their 
ballots  In  the  city  of  Sedalia  at  that  elec- 
tion. 

Both  parties  rely  on  the  recent  statute 
concerning  elections,  (sections  4756-4794, 
Rev.  St.  1880,)  commonly  known  as  the 
"Australian  Ballot  Law,"  as  first  enacted 
in  this  state,  it  is  thus  conceded  to  apply 
to  Sednlia  as  a  city  of  over  6,000  popula- 
tion. The  points  ol  difference  to  be  deter- 
mined relate  to  features  of  the  ele<;tlon  In 
thiit  city,  held  under  that  law.  We  need 
n<it  pause  to  state  the  particulars  of  the 
rulings  in  the  trial  court,  raising  the  mate- 
rial questions  Involved,  but  shuU  proceed 
at  once  to  the  merits  of  the  dispute. 
Plalntitr's  contention  Is  that  the  entire 
returns  from  Sedalla  should  be  thrown 
out  of  tbn  Hnal  count,  for  several  reasons. 

1.  He  claims  that  the  official  ballots, 
printed  by  the  county  clerk  for  use  at  the 
voting  places  In  that  city,  contained 
among  others  the  names  of  the  nominees 
of  the  Union  Labor  party,  nud  that  that 
political  party  had  not  polled  3  per  cent. 
of  the  entire  vote  at  the  last  previuus  gen- 
eral  election,  us  required  by  section  4760, 
Rev.  St.  1SS9.  Conceding  (without  Inves- 
tigating) the  fact  on  which  that  cinim 
rests,  does  it  follow  that  the  vote  of  the 
precinct  should  be  discarded'/  in  inter- 
preting the  statute  in  question,  it  must  be 
remembered  tliat  its  adoptl<in  here  brings 
It  Into  snUordinatioH  to  the  funciameutal 
law  or  Missouri,  and  that  prior  decisions 
elsewhere,  construing  enactments  on  the 
same  general  topic,  cannot  properly  be 
foliDwecl  If  iuc<in8istent  with  that  funda- 
mental law.  By  our  constitution,  gen- 
eral elections  arn  held  at  certain  fixed 
dates,  and  the  right  of  suffrage  is  ex- 
pressly secured  to  ever.v  citizen  possess- 
ing the  rpquisite  quullflcattons.  The  new 
ballot  law  cannot  properly  beconstrued  to 
abridge  the  right  of  voters  to  name  their 
public  servant!)  at  such  elections,  ur  to 
limit  the  range  of  choice  (for  con><titution- 
al  offices)  to  persons  nominated  in  the 
modes  prescribed  by  it.  Nominations  un- 
der it  entitle  the  nominees  to  places  up- 
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on  the  ofBctal  ballots,  printed  at  public 
«xpeiii)e;  bat  the  Mleaoarl  vuter  Ih  Btlll  at 
Utierty  to  write  on  his  bailot  other  ntimes 
than  thoBR  which  may  be  printed  there. 
The  statute  recopcnizes  thin  right  by  reqiiir- 
inte  aatlicient  blault  apace  for  such  writlngf 
next  to  the  printed  names  of  candidates 
fur  e<ich  office.  Uev.  St.  1M89,  §  477ii.  In 
this  respect  onr  law  differs  materially  from 
the  Eni^lisb  act  of  lb72,  under  which  no 
uctual  poll  of  voters  is  held,  unless  more 
onntlidates  are  formally  nominated  than 
there  are  vacancies  to  be  Oiled. 

Thnse  observations  seem   necessary  to 
Kuard  asiaiust  tlie  supposed  eflKCt  of  adja> 
Uicntionii  In  other  states  or  countries, cun- 
Mtruine  features  of  such  la  wsdlfferiugfrom 
tboHe  in  force  in  this  state.    The  liviusc 
question  which  this  case  presents  is,  vthttt 
construction  ahull  beKiven  to  the  Missouri 
statute  on   this  subject,  and  to  what  ex- 
tent the  constitutional  rights  of  voters 
4lepend  upon   the  correctness  of  action  of 
the   county  clerk  In  preparing  and  print- 
ing  tlie  otHclal    ballots.    'I  he  act   of    the 
rlerk    which    Is    called    In    qurstlou    con- 
sisted of    admitting   nnmes    to  the   bal- 
lot, not  of  excluding  any.    There  is  a  sub- 
sta otial  difference,  In  prlncipleand  in  effect, 
between  admitting    and  excluding    such 
names.    The  practical  consequence  of  er- 
roneously adding  a  name  to  the  ticket  is 
merely  to    enlarge  the  voter's  range  of 
citf>ico  among  candidates  on  the  official 
list.    In  MisHourl  any  voter  may  add  such 
a.  name  for  hiuiseH  in  the  blank  provided 
on  the  ballot  for  that  purpose. 

How,  then,  are  errors  of  this  sort  to  be 
treated?  Plaintiff  insists  that  they  vi- 
tiate the  whole  return;  that  every  such 
error  of  judgmeni  Is  a  sutHcient  ground 
to  disfranchise  the  voters  of  the  local- 
ity where  such  ballots  are  used.  The 
law  in  question  presents  a  number  of 
points  at  which  errors  may  be  expected 
of  the  most  faithful  and  conscientious 
officers.  It  will  often  requirenice  Judgment 
to  determine  (among  other  things)  wheth- 
er party  candidates  hsve  been  regularly 
nominated;  how  dei'llnatlous  shonld  be 
treated;  whether  certificates  of  independ- 
ent nominations  have  the  necessary  signa- 
tures: whether  the  signers  are  "resident 
electors ;"  whether noniinotioncertincatfB 
are  formally  HUtficlent  under  the  law; 
or  whether  acknowledgments  thereof  have 
been  "executed  with  the  furmalitles  pre- 
scribed for  the  execution  of  an  instru- 
ment affecting  real  estate.**  Rev.  St..l«8i>, 
S3  47.J&-47I53.  It  Is  tlettlared  to  be  the  duty 
of  the  county  clerk  to  provide  the  ballots, 
and  that  all  others  than  those  printed  by 
biin  according  to  the  provisions  of  this 
law 'shall  not  oe  cast  or  counted  in  any 
election."  The  plalu  meaning  and  pur- 
pose of  this  expression  can  be  se<;u  from 
tbe  context  in  the  section  in  which  It  oc- 
curs and  that  which  next  follows,  (sec- 
tions 4772.  4773,  of  1889.)  Tbe  design  Is  to 
preclude  tbe  voter  and  bis  party  friends 
from  supplying  his  own  ballot,  (as  was 
tbe  former  practice.)  and  to  compel  hiru 
to  use  only  that  furnished  by  the  state, 
through  the  county  clerk.  The  latter  Is 
directed  to  print  no  other  names  on  the 
voting  papers  than  those  of  the  candidates 
•omLnated  according  to  tbe  provisions  of 


that  law.  Tlie  title  of  tbe  original  act 
(Hess.  Acts  18S9,  p.  105)  and  its  opening 
lines  plainly  show  that  uniformity  In  the 
printing  and  appearance  of  tbe  ballots  Is 
oneof  themain  objects  aimed  at.  The  pro- 
hibitions above  noted  are  Inserted  to  fur- 
ther that  object;  but  they  give  no  counts 
nance  to  the  notion,  advanced  by  tbe  plain- 
tiff,  that  their  purpose  or  effect  Is  to  nulli- 
fy the  result  of  every  election  at  which  the 
county  clerk  may  make  some  error  In  pub- 
llshlris  or  printing  tbe  names  on  the  only 
ballots  that  can  be  used.  Legislative  Ian- 
gnage  should  be  clear  and  unequivocal,  to 
Justify  an  Inference  that  snch  consequences 
were  intended  to  flow  from  it.  Ruth. 
Inst.  (2d  Amer.  Ed. I  p.  41».  Tbe  printing 
of  the  ballots  "according  to  the  provisions 
of  this"  law,  and  the  antecedent  making 
up  of  a  tieket  lo  be  printed  (by  acting  on 
the  nomiaatlous  submitted)  are  two  dis- 
tinct ofliclnl  duties.  The  county  clerk 
prints  all  the  ballots.  But  he  does  not 
act  originally  on  all  the  nomination  pa- 
pers. Some  of  the  latter  are  submitted 
to  the  secretar.v  of  state,  and  he  certiHes 
certain  nominees  to  the  county  clerk. 
Rev.  St.  18S!),  §  4767. 

Errors  In  omitting  or  adding  names  to 
the  list  of  candidates,  by  rulings  on  the 
nominating  documents,  are  distinguished 
from  errors  made  In  the  mere  printing  of 
ballots,  hy  the  terms  of  the  law  Itself. 
Section  4778  provides  a  snmmary  remedy 
to  correct  any  "error  or  on.iBfton  In  the 
publication  of  the  names  <ir  description 
of  candidates  nominated  for  office,  or 
In  the  printing  of  the  ballots."  So  that 
the  liinguage  of  section  4772,  forbidding 
other  ballots  than  "those  printed  by  the 
reM))ectlve  clerks  of  the  county  courts  ac- 
cording to  the  provisions  of  this  article" 
to  be  cast  or  counted,  obviously  carries 
no  such  meaning  as  to  nullify  ballots, 
printed  by  county  clerks  as  directed  by  the 
law,  and  cast  by  voters  in  conformity 
thereto,  but  incorrectly  made  up  before- 
hand  by  thesecretnry  of  state  or  the  coun- 
ty clerk  hy  erroneously  admitting  some 
candidate's  name  to  a  place  on  the  liollut. 
Thesuffrage  Is  regarded  with  Jealous  solic- 
itude by  a  tree  people,  and  should  be  so 
viewed  by  thoselntrusted  with  themlghty 
power  of  guarding  and  vlndtcntlng  their 
sovereign  rights.  Such  a  construction 
of  a  law  as  would  permit  the  dis- 
franchisement of  large  bodies  of  voters, 
because  of  an  error  of  a  single  offi<;lal, 
should  never  be  adopted  where  the  lan- 
guage in  question  is  fairly  susce|)tibl«  of 
any  other.  Wells  v.  Stanforth,  (18<<,o.)  16 
Q.  B.  Dlv.  245.  Or,  as  a  very  able  Judge 
once  tersely  said:  "All  statutes  tending 
to  limit  the  citisen  In  bis  exen-lHe  nf  this 
right"  (of  Bnffrage)"shoald  be  liberally  con- 
strued in  his  favor."  Owens  v.  State. 
(1885.)  64  Tex.  50t).  It  is  proper,  and  often 
necessary,  to  consider  the  effect  and  conse- 
quences of  a  proposed  Interpretatbtn  of  a 
law  to  ascertain  what  Is  probably  Itrt  true 
Intent.  State  v.  Hope,  (1S«9,)  100  Mo.  381, 
13  S.  W.  Rep. 490.  Theconsequcnces  which 
would  Inevitably  follow  the  acceptctnce  of 
the  reading  proposed  by  the  plujntlff  are 
so  far  reacliing  and  disastrous  that  they 
constitute  a  vigorous  nrgnraent  against 
adopting  it.    More  than  tbat,  aectiou  477tt 
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clearly  dlsclcmra  a  legialattve  (l«9iKn  to 
provide  for  the  correction  of  Just  hucIi  er- 
rors aa  we  are  conBiderine,  at  the  In- 
stance of  any  elector,  (Including  every  one 
Interested,)  before  the  election.  The  pro- 
cess is  so  Buromary  that  the  lnfei«nce  Is 
irreslRtible  that  the  errors  it  iu  designed 
to  reach  should  be  I'ectified  by  prompt 
action  then,  so  aa  not  to  subject  vuters 
to  the  riulc  of  IohIuk  their  votes  by  reason 
of  tliose  errors. 

"Sec.  477K.  Whenever  It  shall  appear 
by  affidavit  that  an  error  or  omission 
Jins  occurred  In  the  publication  of  the 
names  or  description  of  candidates  nom- 
inated for  office,  or  In  the  printing!  of 
the  ballots,  the  circuit  court  ot  «ny  conn- 
ty,  or  the  judge  thereof  in  vacation,  or,  if 
the  circuit  judge  is  then  absent  from  the 
county,  a  judge  of  the  county  court,  may, 
upon  application  by  any  elector, by  order, 
require  the  cleric  of  the  vonnty  court  to 
correct  such  error,  or  lo  show  cause  why 
such  error  should  not  (>e  corrected. "  In 
connection  with  this  section  it  should  be 
remembered  that,  "at  least  seven  days  be- 
fore «u  election,"  the  couuty  clerl(  is  re- 
quired to  cause  the  list  of  nominations, 
"arranged  in  the  order  and  form  in  which 
tiiey  will  he  printed  upon  the  ballot,"  to 
be  published  in  the  newspapers,  as  provid- 
ed in  sections  47()8,  4769.  Thus  every  une 
in  interest  Is  apprised  of  the  names  of  all 
candidates,  as  determined  by  the  clerk,  at 
least  one  weel{  before  election  day,  to  the 
end  that  steps  may  be  taken,  if  desired, 
(aa  indicated  by  the  language  quoted,)  to 
supply  any  oniissiona  or  to  correct  other 
errors  in  that  list  as  published.  If  full  effect 
be  given  to  that  section,  the  injustice  and 
unfairness  which  otherwise  would  result 
tn  tiie  practical  woridng  o(  the  statute 
will  lie  avoided. 

This  "ballot  reform  law"  was  Intended 
to  Improve  the  methods  for  giving  ex- 
pression  to  tlie  popular  will  in  the  choice 
of  public  officers.  It  should  be  construed 
so  as  to  promote,  not  destroy,  the  great 
objects  in  view  in  its  passage.  It  resem- 
bles, and.  In  the  maiu,  follows  statutes 
elsewhere  on  the  same  subject,  but  is  not 
identical  with  Its  models  at  all  points.  A 
glance  at  these  models,  however,  will 
show  how  foreign  to  the  reason  and  spirit 
of  such  legislation  is  the  idea  tliat  tiie  an- 
wary  voter  is  to  be  subjected,  in  the  name 
of  "  reform, "  to  the  rislt  of  losing  the  right 
of  suffrage  every  time  an  error  in  admit- 
ting a  name  to  the  officiul  ballot  is  made 
by  an  officer  pasHing  upon  the  regularity 
of  nominating  pspers,  when  no  ol>]ecrion 
to  his  ruling  is  made  before  the  election. 
Section  477M  wos  evidently  framed  with  the 
view  to  avert  such  risk.  It  coincides  with 
part  of  section  19  of  the  New  York  Inw 
of  ISdO.  It  is  not  found  in  the  Engliah 
statute,  but  there  we  read  that  "there- 
turning  officer  shflil  deciiie  on  the  validity 
o(  every  objection  made  to  a  nomination 
pnper,  and  his  decision,  if  disallowing  tiie 
uDjection,  shall  be  final,  but,  if  allowing 
the  same,  nhall  l>e  sutiject  to  reversal  on 
petition  questioning  the  election  or  re- 
turn." S5  &  86  Vict.  (1872.)  p.  214,  c.  83. 
Sched.  1,  §  13.  This  provision  applied  at 
first  to  parliamentary  elections  only ;  but 
after  tbodecislon  in  Northcute  v.  Fulaford, 


(May  8,  1«75,)  L.  R.  10  C.  P.  476,  It  was 
extended  to  municipal  elections  (the  kiod 
considered  in  that  case)  by  the  amend - 
mcMt  of  July  19,  187.'i.  (38  &  89  Vict.  c.  *a. 
§  1,  p.  288.)  So  that.in  England  and  New 
York  to-day,  the  erroneous  addition  of  a 
name  to  the  official  list  of  nominees, 
though  not  corrected  before  the  election, 
is  harmless  in  its  effpct  upon  the  voter*' 
right  to  use  the  officisl  ballot  without  fear 
of  possible  disfrancliiseinent.  This,  we 
consider,  is  also  the  proper  meaning  ti>  be 
placed  upon  the  law  of  Missoorl.  Any- 
other  would  metamorphose  the  supposed 
"reform"  into  a  gigantic  trap,  where  th« 
inoffensive  citisen  might  readily  be  de- 
prived of  his  most  valuable  right  as  a  free- 
man by  political  manoeu  vers  in  the  form  of 
"errors,"  the  force  of  which  he  could  not 
foresee  until  too  late  to  avoid  their  conse- 
quences. 

A  single  case  appears  to  antagonize  the 
conclusion  we  have  reached  on  this  point, 
namely.  Price  v.  Lush,  (189U,)  10  Mont.  61, 
24  Pac.  Rep.  749.  With  all  respect  due  to 
the  court  that  decided  it,  we  think  it  em- 
bodieM  a  misapplication  ot  the  English 
precedents  which  itcltes.  It  entirely  omita 
to  mention  or  consider  theeffect  of  section 

19  of  the  Montana  statute  (Oen.  Laws 
Mont.  1889,  p.  140)  snbstuntially  the  same 
as  our  section  4778,  which  should  be  given 
some  signlflcauce  to  prevent  such  unjust 
consequences  to  voters  as  have  been  ex- 
plained, and  which  are  impossible  under 
the  Biiisilish  ballot  act,  wiiich  that  cane 
purports  to  follow  and  expound. 

Some  otiier  decisions,  however,  are  sup- 
posed to  cast  light  on  the  present  diacna- 
sion.  and  will  therefore  be  touched  upon. 
In  Talcott  V.  Philbrick,  (1890,1  59  Conn. 472, 

20  Atl.  Rep.  43G,  the  supreme  court  of  Con- 
necticut had  to  deal  with  a  Htatute  so  un- 
like the  MisHourl  law  that  it  does  n.>t 
even  provide  for  printing  the  list  ot  candi- 
dates at  public  expense;  but  it  reciuircM 
the  secretary  of  btate  to  furnish  at  cont 
(to  all  persons  applying  for  them)  blank 
slips  of  paper,  of  uniform  size,  color,  etc.. 
Indorsed  (in  print)  "Official  Ballot ;"  and 
upon  these  papers  the  re.'tpectlve  political 
parties  may  cause  the  names  of  their  own 
nominees  to  be  printed,  under  provlsionii 
declaring  that,  "in  addition  to  the  official 
indorsement,  the  ballots  shallcontninonly 
the  names  of  the  candidates,  the  offieo 
voted  for,  and  tiie  name  of  the  political 
party  Issuing  the  same,"  (Pub.  Laws 
Conn,  ISS!).  p.  15.5.  §  1;|  and,  further,  that 
"all  ballots  cast  in  riolatlouot  the  forego- 
ing provisions,  or  which  do  not  conform 
to  the  foregoing  requirements,  shall  be 
void,  and  not  counted,"  (Id.  S  12.)  The 
case  showed  that  some  ballots.  In  a 
local  election,  had  been  Issued  by  the  Re- 
publican party,  but  were  headed  "Citi- 
zens';" yet  so  loth  was  the  court  to  dia- 
frnnchinea  few  persons,  wlio  had  voted  for 
an  alderman  in  Hartford,  that  the  ruling 
pronouncing  the  "Citizens'"  ballots  illegal 
was  made  by  three  judges  only,  the  other 
two  dissenting.  The  exact  value  of  such 
a  dedsiou  in  enlightening  the  ease  at  bar 
we  need  not  pause  to  measure.  The  read- 
er can  probably  as  well  determine  that 
for  hlnmelf. 

In    People    v     Board    of    Canvassers, 
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d'Ol,)    129  N.  Y.  305,  29  N.  E.   Rep.  327, 
the    8tatac«   requireil  a  cortatn    uiiitunn 
otncittl  indursemeut  un  all  bftUota,  cast 
«t     any    oue    pullinff    plnce,    tu    preclude 
i'ientiticatlun    of  any   particular   vote  or 
cImhh  uf  votes,  and   declared  that  "no  bal- 
lot   tliat  has  not    the   printed   official  iu- 
doraeinent  Hbull   be  roiinted."    The  facts 
wero   that  certain  bullotH,  having  an  In- 
iloi-Meiuent   different  from  others  proper- 
ly  used  at  the  precinct  in  queHtiou,  were 
voted    by  1,252  electors;    and    the  court 
rejected  the  ballots  mentioned, butouly  by 
the    i-oni:urreoce  of  four  Judges,  three  oth- 
erH    diKseutiuK.    We  mcntiou   theHO  canes 
neitber    to   approve   nor   to   disapprove 
'theiii.  but  to  indicate  how  inapplicable 
thej-are  to  the  case  in  baud,  and  to  show 
that,  even  with  lanKuat$e  as  posltivn  as 
tbat  tliey  construe,  how  reliKtant  are  the 
courts   to    adopt    an    interpretation    the 
effect  of  tcbicb  is  to  deprive  a   larj^u  num- 
ber ol  their  fellow  citizens  ol  the  electoral 
frnncbkte.    Having   regard    to  the  spirit 
ant)    purpose    of    the    Missouri    statute, 
and  to  tbe  K^neral  principles  governing 
tli«5    treatment   of   popular   elections   by 
the  courts  in   this  country,  wk  tliink  it 
Hbould  be  held  that,  where  a  candidate  for 
public  office  cause:)  no  timely  objection  to 
i>e  made  before  the  election,  (as  permitted 
Ity  section  4778,)  he  should   be  rcKardcd  us 
bavini;  waived  all  objections  that  may  ex- 
iBC  to  the  presence  on  the  oifli-ial  ballot  of 
anr  names  of  nominees  not  properl.v  enti- 
tled to  l>e  tbern.    Compare  Reg.  t.  BraiJ- 
bnm,  (IS76.)  6  Ont.  Pr.  Rep.  314.  and  Allen 
▼.  6i.von,  (Colo.  Sup.,  1892, )  29  Pac.  Bep.  670. 
2.  II  is  next  charged  that  the''LInion 
Liabur"  list  o(  names  ot  candidates  waa 
not  legatiy  certified  to  the  county  cleric. 
How  it  waa  certlMed  ia  not  stated.    That 
it  was  not  certified  at  all  Is  not  alleged. 
From  what  appears,  it  is  evident  that  the 
pleader  is  Kivlng  merely  his  views  of  the 
certificate,  of   which  neither  the  lanirnaKe, 
Mibstauce,  nor  legal  import  Is  mentioned, 
•o  that  tlie  court  cannot  judge  whether  it 
was  "legally  certified"  or  not.    In  addi- 
tion, therefore,  to  the  ruasons  already  as- 
signed for  declining  to  review,  in  this  pro- 
eeedinx,  the  alleged  errors  of  the  c«>unty 
cleric  in  preparing  and  printing  the  ballot, 
the  application   of  a  familiar  rule  i(t  code 
pleading  makes  it  unnecesHary  to   discuss 
as  a  fact  such  a  legal  rouclnsion  as  alludes 
to  tbecertiOcatlon  of  tbe*'Dnl»D  Labor" 
ticket. 

3.  It  ia  next  asserted  that  the  votes  from 
K4>dplia  should  be  excluded,  because  they 
were  received  at  two  polling  places  In- 
atead  of  at  one.  It  appears  tbct  the 
conuty  court  bad  designated  Kcdalla  city 
mm  one  election  district,  but  liad  further 
provided  two  voting  places  therein  for 
holding  tbts  election,  witb  one  set  of 
Jridges  at  earb,  as  hereafter  more  particn- 
iarly  described.  This  was  done  b.r  orders 
to  that  effect  before  the  election.  Both  of 
tbe  voting  precincts  were  at  the  court- 
house in  (hat  city.  At  one.  the  voters 
vrbose  surnames  began  with  the  letters 
"A"  to  "K"  voted;  at  the  other,  those 
witb  tbe  letters  "L"  to"  Z."  Each  poll 
was  reache<l  by  way  of  a  window,  and  the 
two  were  only  75  leet  apart.  Tbe  win- 
dows fronted  on  one  portico  of  the  court 


buildlns.  Through  tliem.  pass  ways  led  to 
tbe  polling  booths  in  the  rooms  williin. 
where  the  election  judges  were  stati>>ued 
and  received  the  ballots.  Assuming  that 
these  arransements  Involve  the  irregular- 
ity of  receiving  the  vote  at  two  plaues  m- 
stead  <it  at  one,  does  it  nullif.v  the  will  of 
the  peoplesoexpressed,  theelection  having 
been  regular  in  other  respei-ts?  Dndonbt- 
edly,  some  irregularities  are  of  so  grave  a 
nature  RH  to  in<'nlidate  the  whole  return  of 
the  precinct  nt  which  they  occur;  as.  forex- 
ample,  tbeoinlNsion  ol  reglstratinn,— Zeii- 
er  V.  Chapman,  (lt>74,)  54  Mo.  502,— or  of 
statutory  notice,— .Mc Pike  v.  Pen.  (lS7i.> 
51  Mo.  ti;i.  In  determining  which  are  of 
that  kind,  the courtu  aim  merely  to  give 
effect  to  the  intent  of  the  law  makers  in 
that  regard,  aided  i>y  established  rules  of 
interpretrition.  If  the  law  Itself  declares 
a  «r>«:iliP'l  irregularity  to  be  fatal,  the 
courts  will  follow  that  command,  irre- 
spective of  their  views  of  the  importance 
of  the  requirement.  I.«dbctter  v.  Hall, 
(1S70,)  02  Mo.  422.  In  the  absence  of  such 
declaration,  the  Judiciary  endeavor,  as 
best  they  may.  to  discern  whether  the  d«^ 
vlatlon  from  the  prescribed  forms  ot  law 
bad, or  had  ootso  vital  an  Influence  on  tbe 
proceedings  as  probably  prevented  a  free 
and  full  expression  of  the  popular  will.  If 
it  had.  tbe  irregulatit.r  Is  held  to  vitiate 
the  entire  return;  otherwise  it  Istonsid- 
ered  immaterial.  It  has  been  sometimes 
said,  in  this  connection,  that  certain  pro- 
visions of  election  laws  are  mandatory, 
and  others  diret-tory.  These  terms  ma.r, 
perhaps,  be  convenient  to  dlstlngulBb  one 
class  of  Irregularities  from  the  other. 
But,  strictly  speaking,  all  provisions  of 
such  laws  ui-e  mandatory,  in  tbe  sense 
that  they  impose  the  duty  of  obedience  on 
those  who  come  within  their  purview. 
But  It  does  not,  therefore,  follow  that  ov. 
ery  slight  departure  therefrom  should 
taint  the  whole  proceedings  witb  a  fatal 
blemish.  Courts  jnstly  consider  the  chief 
pur|>o8e  of  such  laws,  namely,  tbe  ob- 
taining of  a  fair  electhm  and  an  honest  re- 
turn, as  parumouut  In  Importance  to  the 
minor  requirements  which  prescribe  tlie 
formal  steps  to  reach  that  end;  and,  in 
order  not  to  defeat  the  main  design,  are 
frequently  led  to  ignore  such  innocent 
Irresularltles  of  election  oflicers  as  are  freo 
of  Iraqd,  and  have  not  Interfered  with  a 
full  and  fair  exprfsslon  of  the  voters' 
choice  Thus,  in  Uavis  v.  State,  (1889,)  75 
Tex.  420. 12  8.  W.  Rep.  937,  tbe  law  required 
tbateach  ward  in  a  town  sliould  "consti- 
tute an  election  precinct,"  yet  in  8an 
Marcos,  a  town  incorporated  with  four 
wards,  the  county  coniniissloners  estab- 
lished two  precincts  only,  (>*ithont  refer- 
ence to  ward  lines,)  and  each  included 
parts  ot  tbe  adjacent  country:  but  the 
court,  after  full  discussion  of  the  general 
subject,  held  that  the  election  at  those 
precincts  was  not  avoided  by  the  Irregu- 
larity. In  Stemper  v.  Hlgglns,  riS88,)  38 
Minn.  222,  37  N.  VV.  Rep.  95,  u  general  elec- 
tion was  conductRd  In  the  village  of  Ma- 
delia,  by  Its  otncers,  as  though  it  consti- 
tuted a  district  separate  from  the  town- 
ship in  which  it  was  situated,  where  also 
a  precinct  was  opened;  whereas,  the  law 
I  declared  that  "every  organised  township 
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and  every  ward  ol  an  Incorporulod  ••Ity  Ih 
an  election  diatrlct;'-  yet  the  court  iiein 
the  returnri  frum  the  village  valid,  (leaplte 
t!ie  irregularity  indicated.  These  t-aaea 
find  MUpiiurt  In  otliera.  Illustrating  the 
aurae  principle.  Gaea  v.  State.  (1870,)  34 
Ind.  425;  Dale  r.  Irwin,  (1875.)  78  111.  ISO; 
Wheel«H!k*8  Cnse,  (187B.)  82  Pa.  St.  297; 
Preston  v.  Culbertson,  (1881,)  58  Cal.  209; 
Farrinjcton  y.  Tnrner.  (1884.)  53  Mich.  27, 
18  N.  W.  Rep.  544;  and  Peard  v.  State, 
■(1892,)  (Neh.)  51  N.  W.  Rep.  828,  a  case  un- 
der a  ballot  i-eform  atatute.  Such  rulinKS 
are  not  peculiar  to  election  pruceedinKS, 
but  result,  loeically,  rrom  the  application 
to  them  of  a  tline-teated  rule  of  Interpre- 
tation, which  rtquirea  that  the  general  de- 
sign and  object  of  a  law  be  kept  In  view 
and  effectuated,  even  It  it  be  necexsury.  In 
ao  doinK.  to  rpRtrict  soiuewbat  the  force 
of  subsidiary  provisions  that  otberwise 
would  conflict  with  the  paramount  in- 
tent. CortlH  V.  Water  Works. (1S27,)7  Barn. 
&  0.  830.  Elections  under  the  "Australian 
Ballot"  statutes  fall   within  reach  of  the 

f>i-inciple  above  stated.  In  the  lCnKll"h 
aw  of  1872  it  is  enuctod  that  "no  elec- 
tion shall  be  declared  Invalid  by  reuNon  of 
a  noncompliaace  with  the  ruleH  contained 
in  the  first  schedule  to  this  act,  or  any 
mistake  In  the  use  of  the  forms  in  the  sec- 
ond schedule  to  this  act,  if  it  appears  to 
the  tribunal  havins;  cognizance  of  the 
<lue8tion  that  the  election  was  conducted 
In  accordance  with  the  princiiiles  laid 
down  In  the  body  ol  this  act,  and  that 
such  noncompliance  or  mistake  did  not 
affeot  the  result  of  the  election."  Ballot 
Act  1872,  (35  &  86  Vict.)  c.  83.  §  18.  p. 
2U0.  (The  rules  and  schedules  prescribe  the 
forms  of  nomlnstlon  papers,  and  proce- 
dure for  conducting  the  election.)  It  has 
been  judlcinlly  determined  In  that  country 
that  the  language  just  quoted  Is  merely 
declaratory  of  the  common  law  of  Eng- 
land. Woodward  v.  Sarsons,  (1873,)  L. 
R.  10  C.  P.  751.  It  certainly  goew  no  fur- 
ther, as  a  curative  power,  than  the  accept- 
ed general  principles  of  the  law  i>f  elec- 
tions in  this  country,  as  expounded  by  the 
courts.  We  consider  that  they  haveajust 
and  proper  application  to  the  facts  now  in 
judgment.  It  ie  not  asserted,  cm  this  ap- 
peal, that  the  supposed  irregularity,  of  hav- 
ing two  voting  booths  Instead  of  one,  had 
any  bearing  upon  the  result  of  the  flection 
to  the  prejudice  of  plaintiff,  and  we  are  una- 
ble to  conjecture  how  it  could.  In  any  wise, 
have  redounded  to  his  disadvantage.  We 
believe  it  furnishes  no  sulticlent  reason  for 
excluding  the  vote  of  the  two  preuiucts  in 
the  circumstances. 

4.  We  conclude  that  a  reasonable  and 
natural  construction  of  the  law  forbids 
us  to  repudiate,  for  any  snch  i-ensons  as 
have  been  presented,  the  .1,i)()U  votes  cast 
in  Sedalia  In  1890.  If  for  every  error  of  a 
county  clerk,  or  harm1>'Ss  Irregularity  In 
election  procedure, citizens, having  no  con- 
trol over  either,  arc  to  lose  their  right  ol 
choosing  public  offlceri),  the  "reform  bal- 
lot act, "  Iniitend  of  being  found  an  im- 
provement of  the  machinery  of  popular 
government,  will  justly  be  denounced  as  a 
"snare  to  entrap  the  nnBuspectlug voter." 
Oumm  v.Bubbard,(1888,)  97  Mo.  810.11  S. 


W.  Rep.  61.    Such  a  reault,  however,  wa« 
never  contemplated  in  its  enactment,  ami 
should  not  be  brought  about  bva  narrotw 
and  technical  reading  of  it.    "Where  any 
particular  construction  which  ts  given  to 
an   act  leads  to  gross  injustice  or  absord- 
Ity,  it  may  generally  be  said  that  there    Im 
fault  In   the  construction,  and  that  such 
nn  end  was  never  intended  orsuspected  t>y 
the  Iramera  of  the  act."    Pi<:ckham,  J.,  In 
People  V.    Board     of  Canvassers,    (I89I.) 
129  N.  Y.  395.  29  N.  E.  Rep.  827.     While   It 
Is   well  enougn  to  Insist  on  a  proper  and 
strict  performance  of  duty  by  officers  con- 
ducting elections,  we  are  not  of  the  nniu- 
ber  of  those  who  imagine  th<it  such  per-, 
formanee  will    be  promoted    by  disfran- 
chising   the    whole   body   of  electors   in 
any    locality   where   errors   such  as   are 
here  charged  occur.    The  legislature  has 
not  plainly  declared  such  a  purpose,  and 
we  think  it  should  never  he  imported  into 
a  statute  by  constraction.    It  seems  to 
na,  after  full  reconsldern tlun  of  the  case, 
that  the  decision  of  Judge  Fibt.d  on  the 
circuit,  in  favor  of  defendant,  was  right, 
and  should  t>e  affirmed. 

Black.  Bracr,  and  Macfarlank,  JJ.. 
concur.  Shkrwood,  C.  J.,  and  Oantt,  J., 
dissent.  Thomas,  J .,  will  express  his  views 
In  a  separate  oijinion. 

Thomas,  J.  I  concur  in  the  result 
reached  by  my  Brother  Gantt  on  the  see- 
ond  point  discussed  in  his  opinion,  but  I 
fear  he  has  stated  the  principles  upon 
which  he  bases  that  result  too  broadly. 
I  am  not  prepared  to  say  that  a  county 
clerk's  action  in  preparing  a  ticket  nnder 
our  election  laws  can  be  reviewed  by  the 
courts  after  the  election  in  all  cases,  nor 
am  I  willing  to  say  that  It  cannot  be  re- 
viewed in  any  case.  That  would,  in  my 
judgment,  depend  on  circurastHncee.  Un- 
der the  specifications  in  the  notice  of  con- 
test in  this  case  which  were  dtrlcken  out 
on  motion  of  the  contestee,  thecontestor 
would  have  bad  the  right  to  introduce  ev- 
idence to  show  that  the  Union  Labor  par- 
t.v  had  no  existence  In  Pettlscounty ;  that 
Sapplngton  had  not  been  nominated  by 
any  party,  or  by  any  number  of  electors; 
that  his  nomination  had  not  been  certified 
to  the  clerk  at  all;  and  that  the  clerk  ar- 
bitrarily put  his  name  on  tlie  official  bal- 
lot without  deciding,  or  attempting  to  de- 
cide, anything,  simply  because  he  was  re- 
quested to  put  It  there,  and  In  that  case 
the  ballot  would  have  been  void.  I  fully 
concur  in  what  was  said  by  Shrswood. 
P.  J.,  in  dlvlHlon  No.  1.  In  State  v.  Leaueor, 
103  Mo.  253,  15  S.  W.  Rep.  53il,  that  the  sec- 
retary ofstate  dues  not  occupy  "the  atti- 
tude of  a  mere  figurehead  or  automaton, 
moved  about  at  the  whim  or  touch  of  ev- 
ery eager  applicant  who  desires  the  per- 
formance of  duties  which  pertain  to  hia 
office.  When  applied  to  for  the  discharge 
of  such  duties,  although  his  discretion 
may  not  reach  the  height  known  as  'judi- 
cial.' •  •  •  yet  it  cannot  be  donbted 
that  some  portion  of  the  qualities  and  at- 
tributes of  discretion  inhere  In  the  dis- 
charge of  his  otflcial  duties,  requiring  him 
to  consider  before  acting,  and  to  search 
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aod  inqnlra  b«rnre  rencblns  and  announ* 
tioir  a  eoncIoMlun. "  Tbene  remarks  are  as 
•pplicaUe  to  the  county  clerk  nnder  our 
«l«etion  atatatoi  as  to  the  secratary  of 
•tab),  but  I  do  not  bellevp  the  power  of 
tbeaecretary  otstate  or  clerk  in  preparing 
tbeofBcial  ballot  is  unlimited.  It  wonld 
be  a  pemicloua  doctrine  for  tbo  cunrta  to 
assert  tbat  the  county  clerk  can  arbitrari- 
ly and  n't  Hbttum  put  named  on  the  ofll- 
tlal  ballot  tbat  onsht  not  to  be  put  on  it. 
and  thai  the  candidates  who  bare  a  legal 
rlKlit  to  have  tbeir  names  on  it  must  re- 
Mirt  to  the  courts  before  the  election  or 
loae  tbelr  remedy.  On  the  utfaer  hand,  if 
the  clerk  should  receive  the  certificate  of 
ooininatlon,  should  examine  Into  the  facts 
Id  regard  to  It,  should  decide  that  the 
oameti  of  tbe  parties  mentioned  therein 
ooKht  to  Ko  on  the  official  ballot,  and 
slionid  print  and  publish  It  as  required  by 
law,  and  no  objection  to  It  should  be 
made  prior  to  the  electi<in,  tbeconrts.  In  a 
conteat  arlaine  In  regard  to  It  after  the 
election,  misht  very  well  refuse  to  Interfere 
with  tbe  clerk's  decision,  and  bold  the  bal- 
lot Kood.  thouKb  It  should  turn  out  that 
certain  names  were  improperly  printed  on 
It.  But  the  courts  should  hold  the  ballot 
▼uid  If  It  appt'ars  that  names  were  illpRal- 
ly  printed  on  it,  unless  it  should  be  proved 
that  the  rlerk  did  consider  before  acting, 
and  that  be  did  search  and  Inquire  before 
reachlnic  a  conclusion ;  that  he  did  exer- 
cise his  judgment  and  discretion;  and  that 
be  did  not  arbitrarily,  and  without  a  pre- 
tense of  authority  or  right,  print  the  un- 
authorised names  on  the  ballot.  I  take 
the  position  that  theclerk  has  not  a  carte 
thtnebe  to  pnt  tbe  name  of  every  eager 
applicant,  wiio  may  so  request,  on  the 
official  ballot;  nor  should  a  ballot  be  de- 
clared void  in  every  casein  which  a  name 
la  nn  it  which  ought  not  tn  be  on  It,  where 
tbe  clerk  exercised  a  sound  discretion  In 
preparing  It.  This  leaves  tbe  courts  to  »»• 
view  the  action  of  the  clerk,  and  to  ad- 
indicate  the  iHsna  as  the  very  right  of  each 
case  may  demand.  Theconrt  below  ought 
to  have  refused  to  strike  out  the  portions 
of  the  notice  of  contest  It  did  strike  out; 
ought  to  have  heard  the  evidence  In  re- 
gard to  how  and  why  the  names  of  the 
Union  Labor  candidates  were  printed  on 
the  ballot:  and  to  have  disposed  of  the 
fasae  on  the  evidence.  I  fully  agree  with 
my  Brother  Baiiclay  In  what  he  has  said 
in  bis  opinion  in  regard  to  the  election 
precincts  in  Sedalia.  For  the  reasuna 
given  above,  I  think  the  Judgment  of  the 
lowpr  court  ought  to  be  reversed,  and  the 
caoae  remanded  for  new  trial  on  the  mer- 
its. 

Statemeot  by  Oantt.  J.,  (dtaapntfnt^:) 
At  tbe  general  election  held  on  the  first 
Tuesday  In  November,  IWM).  Ellis  K.  Smith 
waatbe  Republican  candidate  for  sheriff, 
and  Joslab  A.  Bowers  was  the  Democratic 
candidate.  This  is  a  proceeding  under  the 
statote  by  which  the  appellant  Is  contest- 
ing tbe  election  of  the  respondent.  The 
coDtestor  gave  notice  of  the  contest  as  re- 
qaired  by  statate,  as  did  also  the  contes- 
tee.  After  the  contest  was  begun,  under  a 
provision  of  tbe  statute,  a  recount  was 
had,  which  gave  the  contestee,  iSmltb,  a 


majority,  on  the  face  of  the  eonnty  clerk's 
count,  of  33.  The  abstract  showed  the 
vote  as  follows  for  tbe  wbole  county : 

For  Bowera „ (.Ml 

For  Smith t,m 

ForSappinfftODu.......... «......................_....       H 

For  No  vote 1»7 

Total _ t,8n 

The  abstract  of  the  vote  of  the  city  of 
Sedalla  was  as  follows: 

Bowers.    Smltb.  Sap'gtou.    No  Veto. 
SadallsCIIgr,  A  toK— <S18       SM  1»  M 

SedallsCltT.  Lto  Z-W4        810  IS  71 

Total „.„ _......  S.IM 

Various  grounds  were  assigned  in  con- 
testor's  notice,  but,  after  the  recount,  the 
parties  virtually  otlpula tod  to  withdraw 
all  charges  of  lack  uf  quallHoation  of  the 
various  voters,  and  all  charges  relative  to 
Illegal  voting. 

The  remaining  objections  are  contained 
In  the  fltth  and  seventh  grounds  of  notice, 
which  are  as  follows:  "(5)  That  said 
general  ek'Ctton,  on  N«>vember  4,  1890.  was 
llleerally  conducted  In  the  city  of  Sedalla,  In 
said  Pettlfi  county, in  this:  That  notwith- 
standing the  daid  city  of  Sedalla  on  Kald 
day  constituted  but  a  single  voting  pre- 
cinct, with  fixed  boundaries,  yet  during; 
the  whole  of  said  day,  and  during  the 
whole  time  of  election  on  said  day,  two 
separate  and  distinct  polling  places  were 
maintained,  by  different  sets  of  Judges 
and  clerks  of  election,  within  the  limits  of 
said  voting  precinct  in  said  city,  and  votes 
were  received  during  said  day  and  said 
election  at  both  of  said  polling  places  by 
the  respective  sets  of  Judges  in  charge 
thereof;  and  the  votes  so  received  at  both 
of  said  polling  places  were  afterwards  cer- 
tified by  the  respective  pets  of  Judges  and 
clerks  of  election  of  said  two  polling 
places  to  the  county  clerk  of  said  Pettis 
county,  and  which  votes  so  certified  were 
afterwards  included  by  suid  county  clerk 
and  tbe  two  Justices  of  tbe  peace,  called 
in  by  said  clerk.  In  the  official  count  of 
the  votes  cast  at  said  general  election  In 
snid  Pettis  county,— all  of  which  was 
and  is  contrary  the  law  of  this  state,  and 
by  reason  whereof  the  said  votes  so  certi- 
fied from  said  city  of  Sedalla  should  have 
been  and  should  be  wholly  excluded  from 
tbe  official  count  of  the  votes  cast  in  said 
county  at  said  general  election."  "(7) 
That  In  said  city  of  Sedalla,  In  said  Pettis 
county,  the  said  general  election  was  re- 
quired to  becondnc  ted  under  the  provisions 
of  article  3,  c.  60,  of  the  Revised  Statutes 
of  Missouri,  issii,  and  that  on  November 
4, 189t),  said  general  election  was  not  con- 
ducted In  the  manner  required,  and  as  pro- 
vided In  snid  article  of  said  chapter.  In 
this:  That  tbe  only  tickets  fnmlslied  to 
tbe  voters  and  electors  at  said  election  In 
said  city  of  Sedalla,  and  reqr.lred  to  be 
used  b.v  them  In  voting  at  said  election, 
were  Illegal,  and  did  not  conform  to  the 
provisions  of  said  article  of  said  chapter, 
bnt,  on  the  contrary,  were  prepared,  print- 
ed, and  furnished  in  violation  of  said  stat- 
ute; and.  among  other  reasons,  said  tickets 
were  Illegal  because  the  said  tickets  so 
furnished  and  required  to  be  nsed  and 
voted  at  said  elei-tlon  contained  a  list  of 
candidates  for  various  offices  under  the 
beading  of  *  Union  Labor,' of  aud  among 
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which  said  U«t  waa  tb«  followinR:  'For 
pheiiH, <}.  O.  SnpplnKt'jn:'  and  wliicli  aald 
lirit  of  CMiiditlateH  uiiiler  the  Hutd  hi^adtn^ 
wuR  printeil  upon  andmude  a  part  uf  naid 
ttcketa  CTltbout  any  auihorlty  therefor, 
and  coijtrary  to  the  provisions  of  nald 
statute,  for  the  reasons:  Flmt.  That 
there  wan  not  at  the  time  of  said  election, 
nor  on  or  within  60  days  prior  thereto, 
any  politicni  party  within  said  Pettis 
county  having  or  being  linown  by  tlie 
name  of  *  Union  I^al)(>r,'  or  anj  other  sim- 
ilar name,  or  any  name  of  sirallnr  Import, 
which  had,  at  (he  last  general  election  in 
said  county  before  said  Keneral  election  In 
1891),  polled  as  a  purty  at  leaHC  8  percent, 
of  the  entire  vote  cast  iu  said  Pettis  coun- 
ty at  such  prior  election,  and  said  list  of 
names  of  candidates  wiia  not  iesaily  certi- 
fied from  any  convention  of  a  political 
party  having  tlie  riRht  in  law  to  certify 
the  nomination  of  candidateu  to  be  insert^- 
9d  in  the  ticicets  to  be  used  and  voted  In 
said  city  of  8edalia  at  said  general  election 
In  1890.  tieconil.  That  said  list  of  camli- 
dates  was  not  nominated  as  provided  by 
law,  and  their  allcKed  nomination  wna 
not  certified  by  a  certificate  of  nomina- 
tion signed  by  electorx  rcHiiient  within  the 
said  city  of  Kedalla,  nor  by  electors  resi- 
dent within  the  said  county  of  PetdH,  to  a 
Mumber  equal  to  one  per  cent,  of  tlie  entire 
vote  oist  at  the  last  preceding  general 
election  in  said  FettlH  county  prior  to  said 
general  election  in  November,  1SU0.  Third. 
That  the  alleged  noralnntioa  of  said  list 
of  candidates,  and  of  each  of  them,  so 
printed  on  said  tickets  under  said  heading 
of  'Onion  Labor,'  was  not  mode  or  certi- 
fied to  the  clerk  of  the  county  coorc  of 
said  Pettis  county,  by  flling  a  certificate 
of  nomination  executed  with  the  formali- 
ties prescriixHl  for  the  execution  of  au  In- 
strument affecting  real  estate;  and  no 
certliicnte  of  nomination  of  s&ld  candi- 
dates, or  of  any  of  t.liem,  executed  with 
tlie  formalities  prescribed  tortheexecutlon 
of  an  instrument  affecting  real  estate,  was 
filed  with  the  clerk  of  the  county  court  ul 
Pettis  county.  Mo.  For  which  reasons  tlie 
votes  vast  in  said  precinct  in  and  for  the 
city  of  ^SedBlia  were  and  are  Illegal,  and 
should  have  been,  and  should  be,  wholly 
excluded  from  the  official  count  of  the 
votes  cast  at  said  general  election,  in  No- 
veralier,  IWIO.  in  said  Pettis  county." 

The  contestee  tiled  a  motion  to  strike 
out  of  the  contcRtor's  notice  the  4tli,  5th, 
and .  7th  paragraphs,  which  alleged,  re. 
spectively,  that  the  ballots  in  theSedalia 
precinct  were  counted  contrary  to  law, 
and  tiiat  two  polling  places  wore  miin- 
tainiHi  insald  precinct, and  that t lie otticial 
ballot  illegally  c>intained  tiie  names  of  tlie 
candidates  of  the  Union  Labor  party. 
Tills  motion  was  sustHinett,  to  which  ac- 
tion appellant  duly  excepted  at  the  time. 
On  the  trial  of  the  case  the  contestop 
offered  in  evidence  one  of  the  offlcini  bal- 
lots which  were  cast  at  the  election  in 
question,  and  also  read  in  evidence  tb« 
county  clerk's  abstract  of  the  votes  cast 
for  the  parlies  at  such  election  as  ascer- 
tained by  the  recount.  TIip  court  re'used, 
against  thn  objections  and  exceptions  of 
the  contestor,  to  admit  evidence  show- 
ing that  the  city  of  Sedalla  at  the  time 


was  a  city  with  over  6.000  inhnhitants. 
Thecourt  then  admitted  erldence  showing 
that  the  1<'4  votes  in  the  Sedalla  city  pre- 
cinct referred  to  in  tlie  county  clerk's  re> 
turn  of  his  official  recount  as  "no  votes" 
were  so  returned  because  the  majority  of 
said  ballots  were  not  counted  for  eitiier  of 
the  three  candidates  for  sheriff,  by  reuson 
of  tlie  fact  that  the  name  of  only  one  of 
the  same  was  crossed  oat,  lenvlng  tii» 
names  of  two  candidates  voted  thereon 
for  such  office.  The  court  next  refused  evi- 
dence offered  by  the  contestor  to  xhow 
that  two  polling  places  were  held  In  the 
Sedaiia  city  precinnt.  with  two  sets  of 
judges,  .  clerks,  poll  books,  and  ballot 
boxes.  And  contestor  offered  evidence  in 
connuction  therewith  to  show  that  in  one 
of  said  polling  places  ail  voters  the  Initial 
letter  of  whose  larit  name  fell  between  A 
to  K,  Inclusive,  were  required  to  vote  at 
one  polling  place,  while  inn  like  manner  all 
between  L,  to  Z  voted  at  the  other  polling 
place;  t-ut  that  the  poll  books  showed 
about  50  exceptions  to  the  rale,  voters  tO' 
that  naiTiber  having  voted  at  the  wrong 
place  under  such  arrangement.  That  at 
each  of  said  polling  places  there  were  atx 
judges,  two  of  whom  had  charge  of  the 
ballots,  and  Issued  them  to  the  electors. 
At  each  place  the  judges  numbered  the  bal- 
lots on  the  back  to  correspond  with  the 
number  of  the  voter  casting  the  same  at 
the  poll.  That  these  polllnsr  place*  were 
75  feet  apart, — all  of  wliich  evidence  wiis, 
on  motion  of  contestee  excluded  by  the 
court,  til  which  appellant  duly  excepted. 
At  the  close  of  contestor's  case  the  con- 
testee offered  in  evidence  his  certificate  of 
election,  and  hia  commission,  and  rested, 
and  the  court  thereupon  rendered  Judg- 
ment for  the  cooteetee.  In  dne  time,  tbe- 
contestor  (  Uownrs)  filed  his  motion  fornew 
trial,  assigning  as  error  the  sustaining  of 
contestee's  (Smith's)  motion  to  strike  unt 
parts  of  contestant's  notice,  and  striking- 
out  said  paragraphs,  (4th,  5tb,  and  7th,) 
and  excluding  legal  and  competent  evi- 
dence. Tills  being  overruled,  the  cauM» 
was  appealed  to  this  court. 

Oantt,  J.  The  trial  coort  excluded  evi- 
dence tending  to  prove  that  the  city  of 
Sedaiia  was  a  city  having  over  5,000  in- 
habitants on  the  date  of  the  general  elec- 
tion la  1890.  If  the  trial  conrt  refused  to 
hear  this  evidence  on  the  ground  that  it 
wonld  take  ex  officio  notice  of  the  popu- 
lation of  Seda'ia,  Its  railng  might  be  sns- 
tained;  otherwise  it  was  error  to  decline 
to  hear  it.  Section  4794,  art.  3.  c.  SO, 
only  applied  to  citlos  of  5,000  Inhabitants. 
It  was  most  material  to  know  whether 
that  article  applied  to  the  contest.  It  is, 
however,  conceded  by  both  sides  liere  that 
said  city  has  a  population  largely  in  ex- 
cess of  .^,000.  Under  these  circumstancee. 
article  3,  c.  60,  Rev.  St.  1889,  was  appli- 
cable to  the  method  of  holding  and  con- 
ducting said  election  in  said  city. 

1.  The  contestor  Insists  that  the  TOte  of 
the  city  of  Sedaiia  should  be  rejected  alto- 
gether, because  the  official  ballot  prepared 
by  the  county  clerk,  and  nsed  at  that  pre- 
cinct, contained.  In  addition  to  the  namea 
of  the  Democratic  and  Republican  nomi- 
nees, duly  certified  tu  tbe  county  clerk,  th» 
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names  of  certain  parties  sm  cunitldates  of 
the   l^nion   Labor  party,— ainuiiK  others, 
that  utUeorge  D.  SapplDffton,  for  nherlff, 
— when,  in  fact,  no  such  party  at  the  last 
previotiB  pcetieral   election   had  cast  8  per 
■cent,  of  all  the  votes  of  Pettis  connty,  and 
no  nominations  of  such  a  party  had  licen 
•oi-rtiflttd  to  or  filed  with  the  county  cleric, 
aa  required    by  said  artir-le  3,  c.  60.    This, 
it  will  be  readily  setn.  presents  a  qneation 
of  Kr<.-at  mnnient.    TIte  riKht  of  suffrafire  is 
Justly  esteemed  the  corner  Htone  of  our 
free  institutions.     Our  election   laws  are 
framed  with   the  special   piirpose  of  pre- 
serving this  rifiht,  and   of  enabling  every 
citizen,  whatever  his   position   in  suL-iety, 
to  express   hin  choice,  untramineled   and 
anintimldated.    It  is  earnestly  contended 
by  counael  that,  if  the  statute  is  to  be  cud- 
straed  so  that  ballots  cannot  be  counted 
which  contain  names  of  candidates  pro- 
hibited tiy  the  statutes,  then  It  is  nncon- 
■titotional.     The  argument  of  counsel  for 
«oDte8tee  Is   based   upon   the  wrong  that 
woald  tte  done  the  voter  to  deprive  him 
of  his  franchise  on  accoaiit  of  the  illeKal 
act  of  a  pnblic  officer,  and  that  the  stat- 
ute is  merely  dirictory,  and  not  manda- 
tory.   The  ri^ht  to  make  laws  to  preserve 
the  purity   of  elections  Is  expressly  con- 
ferred oii    the  lef(l8lature  la  some  of  the 
states   by  their  roDstitntions,  but  in  Mis- 
Houri  the  power  to   reRulatn  elections   by 
lun-  baa  never  been  doubted  or  denied. 
In  the  administration  of  these  laws,  in- 
dividual    instances   doubtless  will    «M!cur 
wheu  the  voter  loses  his  ballot,  i>ut  this  is 
no  greater  hardship   than  befalls  the  Indi- 
Tidnal  hi  the  administration  of  otiier  gen- 
ersl  la  wa 

In  State   v.  Cook.  41    Mo.  593.  where  the 
whole   vote   of  an  election  district  was 
thrown  out  l>y   the  court   of  appeals   be- 
cunRe  the  officer  making  the  reKistratlon 
«-as  dlH(]ualified  to  act,  this  did   not  give 
a  iHirty  wlio   Tvas  a  qnuli tied  voter,  and 
who  was  registered   as  such,  the  right  to 
dt-inniid  that  he  shooltl   l>e  entered   as  a 
qnnlitied  voter  in  preparing  the  list  of  vot- 
«M  tor  a  special  election.     The  court  held 
that  It  WHS  a  case  of  great  hardship  and 
deprivation.    A  citlsen  who  had  fought  in 
the  armies  of  hiscountry,  who  was  a  <tn»r 
tiled    voter    according    to  law,   and    had 
complied   with  all  the  forms  of  regisfru- 
ttoa,  was  denied  the  privilege  of  voting  be- 
raoRe  the   l)onrd   of  revision   pronounced 
the  book  in  which  he  wan  registered  a  nul- 
lity, and  the  law  had  tailed  to  provide  for 
a  new    registration.      Judge     Waonkr, 
Kpeaking  for  the  whole  court,  said :  "  But 
it  in  better  that  he  should  be  deprived  of 
•  rlRht  temporarily  than   that  this  court 
"licnild  firerstep  the   l)oun''arlea  of  estnb- 
liKbrtl  precedent  and  sound  construction, 
011(1  nnnlhilate  the  line   which   separuteH 
•oilidal  from   legislative    fnnctlonM. "    "A 
Cmirt  of  law,''8ay«  Lord  AniNORR,  "ought 
not  to  be  influenced  or  governed  by  any 
notions  of  hardship.    Cases  may  require 
•<Hlslntlvelnterrei-en(.-e,  hut  judges  cannot 
mollify    the    rules    of     law."    Rhodes    v. 
Xmethurst,  4  Mees.  &  VV.  6.^.    "It  is  not  f<ir 
tonrtsiif  Justice  propr/(j  iimrtetu  provide 
lor  nil  the  defects  or  inlschlefH  of  Imperfect 
witlHlntlon.-    Per  STotJY,  .1.,  in  Smith  v. 
Ulnei,  3  Sam.  814.    In  West  t.  Boss,  63  Mo. 


S.")©.  In  a  statutory  content  for  the  office  of 
clerk  of  til"  circuit  court  of  (Jentry  coun- 
ty, the  statute  required  that  all  ballots 
east  ebonld  be  num)iered,and  that  ballots 
not  nnmbered  should  not  be  counted.  It 
appeared  that  none  of  the  votes  cast  In 
Miller  township  were  numbered  by  the 
judges  of  the  election;  that  Ross  received 
In  said  township  179  votes,  and  West  72 
votes.  It  was  further  shown  that  the  ma- 
jority for  Ross  In  the  whole  county,  over 
West,  was  H;  that.  If  the  votes  In  Miller 
township  which  were  not  numbered  had 
not  been  counted,  West  would  have  had  a 
majority  of  99  votes  over  Ross.  It  was 
also  admitted  that  no  fraud  was  intended 
by  the  judges  in  falling  to  number  the  bal- 
lots. In  that  case  It  was  contended  that 
the  statute  requiring  the  ballots  to  t>e 
numhprcd  was  merely  directory.  Judge 
VoKiEs  says:  "After  the  legislature  by  the 
statute  directs  that  tiie  ballots  shall  be 
numbered,  it  proceeds  to  declare  the  con- 
sequences of  a  noncompliance  with  the  di- 
rection, which  Is  that  'no  ballot  not  nuin- 
iiered  shall  be  counted.'  Can  we  say  thl» 
negative  clause  Is  only  directory,  and  In 
that  Indirect  way  nollify,  or  repeal  by  ajo- 
dicial  decision,  the  whole  provision  of  the 
statute  requiring  ballots  to  be  numbereut 
If  we  deny  the  concuquence  affixed  by  the 
legislature  to  the  nonperformance  "of  a 
regulation  provided  by  the  law.  It,  In 
effect,  nullifieH  the  law  Itself.  This  case 
may  be  a  hard  ease,  and  doubtless  Is,  but 
the  legislative  enactment  is  clear;  and,  al- 
though it  may  deprive  a  portion  of  the  cit- 
izens of  the  county  of  their  right  to  be 
heard  In  the  election  of  a  clerk  at  one  elec- 
tion, it  is  better  that  they  shonid  suffer 
■this  temporary  privation  than  that  the 
courts  shoold  habituate  themselves todis- 
regard  or  ignore  the  plain  law  of  ttie  land 
In  order  to  provide  for  hard  cases.  *  The 
same  statute  received  the  same  construc- 
tion again  in  Ledbetter  v.  Hull,  «2  Mo.  422. 
In  State  v.  Fraisier,  9H  M<».  426,  11  8.  W. 
Rep.  978,  the  special  act  of  the  legislature. 
Incorporating  the  city  of  Rolla,  reanired 
that  the  voters  at  city  elections  "shall  reg- 
ister tlieir  nanien  at  least  two  weeKs  next 
preceding  the  election."  A  city  election 
was  held,  and  certain  citizens  elected 
conncilmen.  The  election  was  held  in  ev- 
ery respect  In  compliance  with  law,  save 
the  voters  were  not  registered.  Bakci.ay, 
J.,  said:  "There  was  In  this  cases  total 
failure  to  comply  with  a  law  making  the 
registration  of  voters  an  essential  prelim- 
inary to  an  election  to  the  fullest  extent; 
that  It  Is  peculiarly  the  province  of  the  leg- 
islature to  preMcHhe  the  rules  and  regula- 
tions for  conducting  elections  In  this 
stat<<;  and  that  when  the  low  prescriiies 
certain  requisites  In  the  ballot,  and  fol- 
lows It  with  the  denunciation  that,  un- 
less the  ballot  compiles  with  the  law,  'It 
shall  not  be  counted,' then  the  statute  Is 
mandatory,  and  a  noncompliance  there- 
with will  avoid  the  election." 

Now  section  4772  provides:  "Except 
as  in  this  nrtiele  otherwise  provided.  It 
shall  he  the  duty  of  the  clerk  of  the  coun- 
ty court  of  each  connty  to  provide  print- 
ed ballots  for  every  election  for  public  ofH- 
rers  in  which  the  electors,  or  any  of  the 
electors,   within  bis  conntjr,  participate, 
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and  to  cauae  to  be  prlnte.1,  in  the  appro- 
pi  late  ballot,  tbe  name  ofercry  ccinauiute 
whose  name  baa  been  certified  to  or  filed 
witii  hlmi,  in  the  manner  provided  (or  In 
tbis  article. "  "BallotR,  ntber  than  those 
printed  by  the  n-spectlve  clerks  of  the 
county  courts,  according  to  the  provisions 
cf  tills  article,  shall  not  be  caMt  or  count- 
ed In  any  electlun. "  Section  4773  pro vid«!8 
thnt  "every  ballot  printed  under  the  pro- 
viHlons  of  this  nrticio  shall  contain  the 
name  of  every  candidate  whotie  nomina- 
tion for  any  office  specified  In  the  ballot 
has  lieen  certified  or  filed  accordiuK  to  the 
provisions  of  this  article,  and  no  other 
names. "  For  the  purposes  of  tbis  discus- 
sion, it  mast  be  talcea  that  the  motion  to 
strike  out  tlie  allt-Katlons  in  the  notice  aa 
to  the  names  of  the  Labor  Union  candi- 
dates confesses  thetrnthof  thata vurment, 
which  I  bold  is  a  clear  and  concise  state- 
ment, and  its  sufficiency  as  a  pleadlnK 
was  not  questioned  by  opposing  counsel 
in  tbe  circuit  or  tbis  court.  It  was  re- 
served for  this  court  to  wake  the  point, 
and  it  stands  admitted  that  tbe  ballot 
contained  names  not  certified  or  filed  In 
accordance  with  said  article  3  of  chapter 
60.  The  statute  provided  said  ballot 
should  contain  "no  other  names"  than 
those  certified.  Here.  then.  Is  a  positive 
violation  of  a  plain  law.  What  penalty 
follows  In  such  a  case?  The  statute  an- 
swers: "Ballots  other  than  thone  printed 
•  "  •  according  to  the  provisions  of 
this  article  i3)  siiall  not  becastor  counted 
at  any  election."  Tbe  wonls  "shall  not 
be  counted"  were  construed  as  mandato- 
ry in  West  V.  Boss,  53  Mo.  350,  and  the 
wliole  vote  of  a  township  excluded. 
Attain,  In  Ledbetter  v.  Hall.  02  Mo.  422,  the 
whole  vote  of  a  towhship  was  excluded 
under  the  same  provision.  In  Uamm  v. 
Hubbard,  07  Mo.  311,  11  S.  W.  Rep.  61.  Jt 
Is  trne,  the  words  "shall  be  considered 
fraudulent"  were  in  the  statute,  but  the 
words  "and  shall  not  be  counted"  affixed 
tbe  punishment  that  should  be  visited  up- 
on the  ballot  declared  by  the  statute  to 
be  fraudulent.  The  alternative  is  plain. 
We  must  either  folio  >v  a  statutewhich  the 
lei^Islature  has  enacted,  and  had  u  perfect 
riKht  to  enact,  or  hold  that  It  is  (>ptional 
with  the  county  clerks  to  obey  theelection 
law  or  not.  as  their  Judgment  may  dip- 
tiite.  By  holding  that  a  violation  of  this 
provision  docM  not  affect  an  election,  we 
in  effect  nullify  the  statute,  and  say  to 
election  officers  it  is  not  nweseury  to  fol- 
low its  commands.  But  It  la  argued  by 
contestee  that  no  fraud  on  the  part  of  the 
clerk  or  of  respondent  Is  charged.  In  West 
V.  KoHH  It  WHS  expressly  admitted  the 
judges  were  guilty  of  no  fraud  In  falling 
to  number  the  ballots,  yet  that  did  not 
prevent  this  court  from  declaring  the 
election  void.  In  Qomm  v.  Hubbard, 
Judge  Bi.AOK  siiys  the  statutefurniHhes  an 
absolute  rule  of  evidence.  It  makes  the 
ballot  fraudulent  "  without  regard  to  In- 
tent." So  it  would  seem  that  neither  aver- 
ment nor  evidence  of  fraud  is  necessary 
In  such  cases,  but  proof  simply  of  a  failure 
to  comply  with  a  mandatory  provittion  of 
tlie  statute  will  avoid  theelection.  In  6 
Amcr.  &  Eng.  Enc.  Law,  p.  348,  §  8,  it  is 
said:    "In  many  of  tbe  states  there  are 


statutes  prescribing  the  form  of  the  bal- 
lot, tbe  kind  of  paper,  etc.,  and  prohibiting 
any  marks,  figures,  or  devices  by  wliirli 
one  can  be  ilistinguished  from  another. 
These  statutes,  be}ng  designed  to  pre- 
serve tbe  secrecy  of  the  ballot,  and  to 
prevent  fraud.  Intiinidatlon,  and  bribery, 
will  generally  be  considered  mandatory, 
and  this  will  he  so  In  all  eases  where  the 
statute  provides  that  a  ballot  varying 
from  the  requirements  of  tbe  law  shall 
not  be  counted."  And  at  page  325  of  the 
same  volume  it  Is  said:  "A  violation  of 
man<iatory  provisions  will  avoid  the  elec- 
tion, witbont  regard  to  thi*  motive  of 
the  persons  guilty  of  the  violation,  and 
without  any  inquiry  Into  the  eHect  of  the 
resnlt  of  tbe  el<>ction."  Again  it  is  said: 
"No  harm  was  shown  to  have  resulted  to- 
contestor."  Itappeared  Irom  theevidence 
in  thetriul  court thatupon  thereconntcoo- 
testee,  Smith,  had  a  majority  of  33  votes 
only.  It  fnrther  apiienred  there  were  164 
votes  cast  In  Sedalia  that  were  returned 
us"no  votes."  "in  about  three  fourths 
of  said  ballots,  the  state  of  the  case  was 
that  the  s.iroe  were  not  counted  because 
one  of  the  three  candidates  for  sheriff  was 
scratched,  leaving  the  other  two  upon  tbe 
ballot,  and  In  a  very  large  majority  of 
snch  three  fourths  of  said  ballots  tbe  afore- 
said result  arose  from  the  fact  that  tbe 
voter  struck  oat  onecolumn  of  candidates, 
or  the  candidates  of  one  political  party, 
and  left  the  candidates  of  the  otber  two- 
parties  or  columns  intact."  Now,  accord- 
ing to  the  statutes  of  this  state,  as  only 
the  nominees  of  two  political  parties  had 
been  certified  to  the  county  clerk,  uo  oth- 
er names  could  lawfully  be  placed  on  the 
ballots  at  said  election;  and.  had  there 
been  only  the  two  names  of  the  contestor 
and  contestee  on  the  official  ballot,  the 
striking  off  of  either  of  their  names  wonld 
have  left  the  other  a  vote;  but,  when  a 
third  name  iliegaliy  appeared  on  this  bal- 
lot, the  striking  oft  of  the  name  left  a  vote 
for  two  candidates,  which  rendered  It  void, 
or  "no  vote."  There  were  164  votes  of 
this  character  in  Sednlln  alone,  and  tbe 
majority  is  only  33.  Who  will  say  that 
the  placing  of  the  third  name  illegally  oo 
tbese  ballots  did  not  i-eoder  tbis  election 
uncertain?  It  has  often  been  said  that 
if  the  Irregularities  in  "n  election  are  so 
great  as  to  render  the  choicedonbtfui.  they 
will  avoid  the  election.  Scranton  Bor- 
ough Case,  Brightly  Elect.  Ca 8. 455 ;  6Araer. 
&  Eng.  Enc.  p.  328,  note  3. 

But  It  is  argued  that  one  constitution 
secures  to  every  voter  the  light  to  cast 
his  ballot  for  whom  he  pleases.  Certainly 
this  is  not  denied,  and,  in  order  that  he  may 
not  be  restricted  simply  to  those  candi- 
dates whose  names  are  printed  on  the  offi- 
cial ballot.  It  Is  expressly  provided  in  sec- 
tion 4773  that  "at  the  end  of  tbe  list  of 
candidates  for  each  office  shall  be  left  a 
blank  space  large  enough  to  contain  as 
many  printed  names  of  candidates  aa 
there  are  offices  to  be  filled."  We  agree 
with  counsel  for  appellee  that  If  this  n«w 
election  law  of  May  16,  1889,  should  re- 
strict the  election  to  the  names  printed 
on  the  ofHolal  ballot,  and  made  no  provi- 
sion for  his  8ul)8tltutlng  any  name  be 
chose  tor  any  office  to  be  chosen.  It  would 
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l>e  unconBtltiitional.  On  the  contrary,  it 
liaa  expretsHly  Kuarded  ugaluat  that  In  rcc- 
tit>n  4773,  by  lea  vin;;  upace  fur  Iiitn  tn  writ« 
tlie  names  uf  ax  ranny  candidates  as  there 
are  olBcea  to   be  filled. 

but  we  are  nut  certain  that  we  tally 
oimi'rehend   the  objection  that  this  act  Is 
unconatitutiunat,  it  it  iaconRtrued  that  a 
balluc  Bhali  not  be  counted  Hit  contains 
writiten    matter    not    authorized    by  the 
stutute.    The  term,  "elections  Bhall  be  free 
II nd    open,"  ia   very  xeneral.    It,  by  it,  we 
are  to  anderntand  that  ther:Itizen  may  de< 
ty  all   reKulatiuns   pri-ecribed   by  law,  call 
ancl  hold  electiunn   whenever  he  seen  fit, 
aa<l  vote  In  any  manner  that  may  suit  his 
fancy,  then  all  election  laws  are  unconsti- 
tutiunal.    But  we  hohl  that  "the  electoral 
franchise  is  not  an  unrestrained  license. 
In    a   Kovernment  ot  law,  the  law  must 
reKUlute  the  manner  in  which   It  is  to  be 
exercised.    The  time.  ocrHsiun,  and  mode 
of  roting  are  to  be  prescribed  by  the  legis- 
lature in  subordination  to  the  provisions 
of    the  constitution."    Paine,  Elect.  §  6, 
(l.'lSS.)    A  careful  scrutiny  of  this  act  has 
not  rovealed  anything  in   the  provisions 
requiring   tlie  county  clerk   to  print   the 
ballots,  and  prescribing  what  names  shall 
be   printed  thereon,  that,  in  our  opiuion, 
conilicts  with  a  free  and  open  election.    If 
an   aspirant  tor  ofSce  does  not  belong  to 
any  uf  the  great  parties  in   this  country, 
and  is  not  fortunate  enongb  to  have  the 
aoininatlon   of  a  party  that  cast  St  per 
cent,  of  the  votes  at  the  last  eWctinn,  he 
Ib  Htill  not  debarred.     He  can  procure  the 
certificate  of  electors  within  his  district  or 
political  division  to  the  number  equal  to  1 
per  cent,  of  the  vote  cast  at  the  lust  gener- 
al election.    This  system  contains  many 
features  that  are  new,  and  they  have  not 
yet  received  construction  by  the  courts  of 
the  several  states.    In   Price   v.   Lush,  21 
I'ac.  liep.  749,  the  supreme  court  of  Mon- 
tana held    tliat  as  this   was   an    English 
Htatate,  and  had  been  often  construed  by 
the  courts  of  that  country,  the  territory 
«>f  Montana  must   be  presumed.  In  adopt- 
ing it.  to  take  it  with  the  construction  It 
bad  received  in   England,  and  consequent- 
ly h?Id  an  election  void  where  the  success- 
ful candidate  at  the  polls  had  not  been 
nominated  an  required  by  law,  but  had 
succeeded  In    getting    his  name    on  the 
othclal  ballot.    That  court  reached  that 
conclusion  after  a  thorough  examination 
of  the  Knglish   and   Australian  cases.    In 
adopting  that  construction,  it  followed 
eminent  a'lthorlty.    Pennook  v.  Dialogue, 
2  Pet.  1 ;  McDonahl  v.  Hovey.llO  U.  S.  628. 
4  Sup.  Ct.   Rep.   142;  Allen    v.   Bank.   120 
I  J.  S.  34.  7  Sup.  Ct.  Rep.  460;  Prutt  v.  Tele- 
phone Co.,  141   Mass.  225,  5  N.  B.  Rep.  .H07; 
Skouton   T.  Wood.  67  Mo.  38U.     But  the 
power  ot  the  legislature  to  regulate  elec- 
tions has  been  elaborately  reviewed  by 
the  court  ot  appeals  of  New  York  very  re- 
cently in  the    case  of    People  v.  Board 
of  Canvassers,  29  N.  E.  Rep.  H27.    The  Aus- 
tralian hnllotsystem,  with  some  modiflca- 
tions,  was  adopted   by  the  legislature   of 
that  state  in  1891.    The  title  of  the  act 
was  "  .An  act  to  promote  the  Independence 
of  voters  at  public  elections,  enforce  the 
!«ccrecy  of  the  ballots,  and  provide  tor  the 
printing    and   diatribution  of  ballots  at 


public  expense.*  Laws  N.  T.  1891,  c.  296. 
Hectlon  31  ot  the  act  provides  that  "no  in- 
spector of  election  shall  deposit  in  a  ballot 
bos,  or  permit  any  other  person  to  depos- 
it in  a  ballot  box,  on  election  day,  any 
ballot  which  is  not  properly  Indorsed  and 
numbered,  except  in  thecases  provided  for 
in  section  21  uf  this  act."  Section  17  of 
the  act  required  this  indorsement,  "Offi- 
cial ballot  for ;"  and  It  was  provid- 
ed that,  after  the  word  "tor,"  in  the 
blank,  should  follow  the  description  of 
the  puUiDg  place  for  which  the  ballot  Is 
prepared,  the  date  ot  the  election,  and  a 
fiic  slaiHe  ot  the  signature  of  the  county 
clerk,  "and  the  ballot  shall  contain  no 
caption  or  other  lndor<<ement. "  The  town 
ot  CamiUus,  in  Onondaga  county,  was  di- 
rided  Into  two  election  precincts.  In 
some  way  it  turned  out  that  all  the  Re- 
publican ballots  in  diatrirt  No.  1,  in  said 
tuwn,  were  indorsed,  "Official  ballot  for 
second  district  poll,  tuwn  of  Camlllus," 
November  3,  1891 :  and  In  district  No.  2  all 
the  Republican  ballots  were  indorsed,  "for 
first  district. "  There  were  1,252  of  these 
ballots.  The  inspectors  counted  these 
ballots  for  Bufus  T.  Peck,  Reiiublican  can- 
didate tor  senator.  A  proceeding  by  tnan- 
d.-imun  was  begun  in  the  supreme  court 
to  require  the  canvassers  to  reject  these 
ballots  as  Illegal,  and  the  writ  was  made 
peremptory  in  that  court.  On  appeal  to 
the  court  of  appeals  that  order  was  af- 
firmed. Opinions  were  written  by  Chief 
JuHtlcn  Bl'qbr  and  Judges  Grat  and 
O'Brikn,  in  which  the  decision<i  of  this 
court  in  West  v.  Ross,  R3  Mo.  3.50, and  Led- 
better  v.  Hall,  62Mu.422,supra,  werequot- 
ed  and  approved.  These  opinions  with 
oneac<*ord  all  hold  that  as  "the  act  pro- 
vides that  no  ballots  not  properly  in- 
dorsed shall  be  received,  or,  if  received, 
shall  be  counted, "it  is  1  m pern tlvely  the 
duty  of  the  canvassing  officers  to  reject 
them.  Says  Chiet  Justice  Hcgrr:  "But 
It  is  urged  that  astrict  construction  of  the 
law  must  result  in  disfranchisement.  This 
is  true,  but  tiie  law  plainly  contemplates 
such  a  resnlt,  and  who  can  complain,  ex- 
cept those  who  are  opposed  to  any  re- 
strictions whatsoever  upon  the  action  of 
the  election?  No  advocate  ot  the  reform 
ballot  law  can  Justly  criticise  a  result 
which  was  in  the  minds  of  its  authors- 
when  the  law  was  drafted  and  enacted. 
They  clearly  contemplated  this  effect,  and 
determiued  that  the  Injustice  which  a  few 
might  suffer  through  Ignorance,  willful 
blindness,  or  inattention  to  the  require- 
ments of  law  should  not  be  permitted  to 
defeat  the  great  good  to  be  secured  to  the 
whole  people  by  the  adoption  of  an  effec- 
tual scheme  for  the  purification  of  elec- 
tions." Let  it  be  conceded  that  the  argu- 
ments ot  the  Judges  In  sustaining  the  law 
proceed  principally  upon  the  necessity  of  a 
secret  ballot,  and  to  permit  the  Irregular- 
ity to  go  unpunished  would  destroy  that 
secrecy,  still  the  great  underlying  consid- 
eration was  that  "elections  are  a  contriv- 
ance ot  government,  which  prescribes  who 
are  electors  and  how  they  may  express 
their  will,  and  it  is  a  legitimate  exercise  of 
power  to  prescribe  the  description  of  bal- 
lots which  shall  be  used." 
This  case  fully  meets  the  argument  ot  re- 
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ttpoDdent,  that  tbe  ballots  In  thin  caRe  at 
bar  were  offlcia)  ballutR,  preparinl  by  the 
county  clerk,  and  liia  lllej;al  act  cannot 
disfrancbiisA  a  voter.  In  the  New  York 
case  the  ballot  was  indorsed  "OtSrial  Bal- 
lot," bat,  by  tbewUltDl  or  neffllKent  act  of 
the  clerk,  tbe  wrong  precinct  was  In- 
domed,  and  they  were  rejocted.  The  point 
Is  identical  in  principle.  It  was  the  act  of 
nil  official,  and  that  court,  as  we  have  al- 
ready fluid,  but  followed  our  own  deci- 
niona,  supra,  wherein  the  act  of  the  elec- 
tion judges  tllsfrHuchlBed  a  whole  town- 
ship. Tbe  Huprenie  cont  of  Connecticut  in 
Talcott  V.  Fbllbrlck,  69  Conn.  472,  20  Atl. 
Kup.  43U.  had  a  queotiou  ideatlcal  In  prin- 
ciple with  this.  There,  as  in  MlRsourl,  tbiti 
Australian  ballot  system  was  adopted  in 
I.SV).  By  tbe  ilrHt  section  of  chapter  247, 
p.  155,  Acts  Conn.  1x81).  it  ia  provided, 
amunp;  other  thlnf^H-.  "In  addition  to  the 
oHicinl  iDdorsi^ment,  ballots  shall  contain 
only  the  names  of  tiie  canUidateH,  the 
utUce  voted  for,  and  tbe  name  of  the  po- 
litical party  iHttnlnK  the  same.**  And  sec- 
tion 12  provided  that  "all  biillots  CHRt  in 
violation  of  the  foregoing  provisions,  or 
vrhlfb  do  not  coriforni  to  the  foreffoing  re- 
quirements, shall  be  void,  and  not  count- 
ed." Ortain  ballots,  (2HG  in  nnmber.) 
I>e»rlna  tbe  names  of  ail  tbe  HepubHcan 
eaudidates,  and  In  evtry  respect  comply- 
tag  with  tbtt  law,  save  and  except  they 
bore  the  name  "Citizens',"  were  cast  at 
that  election.  These  ballots  wertr  isRued 
by  the  Republican  party.  The  court  held 
tiiesc  bHliots  were  void,  and  shonld  not 
l>e  counted.  SayR  the  court:  *' We  are  i-e- 
lleved  of  any  obligation  to  inquire  as  to 
the  neceRHity  or  reason  of  this  or  that  re- 
quirement, and  we  are  not  at  liberty  to 
diHpoiiHe  with  anything  that  is  required, 
whatever  the  reason  forit  may  be,  or  even 
If  without  any  iipparent  reason  at  all. 
Tliu  le;;iHliitnre  has  Hpoken,  and  obedience 
is  our  finit  and  only  duty.  It  la  at  liberty 
to  throw  around  the  ballot  box  such  8af»- 
gnards  and  regalationM  aH  it.  niuy  deem 
proper,  and  it  Is  tbe  duty  of  the  citizen  to 
conform  thereto.  Some  inconrenleno«  Is 
not  too  greuta  price  to  pay  for  an  honest, 
pure  l>allot."  And,  aa  applicable  to  the 
notice  of  contest  In  this  case,  the  court 
suvh:  "The  ballot  does  not  speak  the 
trntb.  It  purports  to  have  been  Issued  by 
ii  Citizens'  pnrty,  but  It  waH  In  fact  iRsued 
by  tlie  Republican  party.  It  implies  there 
was  a  Citizens'  party,  but  there  was  not. 
l:i  tids  cane,  the  ballot  implies  there  was 
n  Union  Labor  party,  but  the  motion  to 
Htrike  out  confessea  there  was  not;  and 
yet  tbe  names  of  candidates  of  such  a 
part.v  were  placed  on  thin  so-called  ofiiclal 
ballot,  to  mislead  and  confuse  the  voter, 
and  actually  had  that  result.  In  Fieldsv. 
()Rl»orne,  (Conn.)21  Atl.  Hep.  1070,  this  flame 
Connecticut  statute  again  came  under  re- 
view. This  was  an  annual  election  for  the 
town  of  Branford.  Among  otherofUces 
to  bo  filled  was  that  of  town  clerk.  By 
•  the  statutcH  this  offli-e  is  ex  nfHeln  the  reg- 
istrar of  births,  marriages,  and  deaths  in 
their  respective  towns.  No  vacancy  ex- 
isted, and  by  law  no  election  for  probate 
judge  was  anthorised  at  this  election. 
There  were  two  tickets  in  the  fleld.  Tbe 
Deuocratlc  tiekat  and  a  Qtlieos'  tickat. 


On  the  Citizens'  ticket  were  the  words. 
Tor  Judge  of  probnte,  Henry  H.  Stead- 
man."  On  tbe  Democratic  ticket  were  the 
words,  "For  town  clerk  and  ex  oSclit  reg- 
istrar of  births,  marriages,  and  deaths." 
The  court  held  that  the  Citizens'  ticket, 
containing  the  words  "judtre  of  probate," 
wera  iliegHl,  and  should  not  beconnted,  and 
also  rejected  the  Democratic  tickets  with 
the  Words  "ex  otflclo  registrar,"  etc. 
Judge  SBTiroiJR,  delivering  the  op'nion, 
says:  "A  plain  provision  of  tbe  law  Is 
violated  in  a  point  concerning  which  the 
act  do^s  not  authorize  us  to  Inquire  Into 
the  Intent  or  the  consequences  of  the  vio- 
lation. In  short,  the  legislature  has  neen 
fit  to  say, if  a  ballot  contains  tbe  addition 
to  the  RpeclHed  contents  which  these  do, 
it  shall  be  void.  Dn less  we  are  prepared 
to  hold  the  act  unconstitutlonnl,  we  can- 
not dlHCegard  its  recpiirements.  If  It  la 
harsh  and  unreasouable,  the  remedy  Is 
with  the  legislature  that  enacted  it,  and 
not  with  the  courts,  which  are  bound  to 
respect  it."  See,  also.  In  re  Vote  Marks, 
(Sup.  Ct.  R.  I.)  21  Atl.  Rep.  902. 

The  act  of  1«S9  was  conflued  to  cities  of 
S.nou  InhabitantR.  Ir  was  ad  experiment. 
The  legislature  apparently  hesitated  to 
adopt  It  for  the  state  at  large,  lest  its  re- 
quirements might  confuse  iUv  officers  anj 
voters:  bat  the  city  elections  demon- 
strated that  it  was  not  ditficult  to  comply 
with  it,  and  It  rapidly  won  the  public 
favor,  BO  that  the  present  legislature  has 
applied  Its  provlHious  to  evers  precinct  In 
the  state.  Kxcept  for  the  gravest  rea- 
sons, we  ought  uot  to  set  asitle  the  plain 
mandate  of  the  leglnlature;  but.  If  we  per- 
mit tbe  plain  violation  of 'that  law  that 
was  committed  in  this  case,  we  Duliify  the 
statute.  But  it  is  objected  that,  notwith- 
standing tbe  county  clerk  placed  npon  the 
ballots  at  this  election  the  namefl  of  can- 
didates in  positive  violation  of  the  stat- 
ute, the  contestor  cannot  complain,  be- 
caune  section  4778  provides :  "  Whenever  It 
shall  appear  by  affidavit  that  an  error  or 
omission  has  occurred  in  the  puldicatlon 
of  the  names  or  description  of  candidates 
nominated  for  office,  or  in  the  printing  of 
the  ballots,  the  circuit  r<»urt  of  any  county, 
or  the  Judge  thereof  in  vacation,  or,  If  the 
circuit  Jndge  is  then  absent  from  the  coun- 
ty, a  Judge  of  the  circuit  court,  may.  upon 
application  by  any  elector  by  order,  re- 
quire the  county  clerk  of  the  county  court 
to  correct  such  error,  or  to  show  cause 
why  such  error  should  not  be  corrected." 
This  section  wan  intended  to  correct  mis- 
takes In  thenauies  of  thecandldates  nomi- 
nated, or  the  designutlon  of  the  offices  for 
which  they  were  candidates,  npon  the  ap- 
plication of  any  elector.  It  d<ies  not  pnr- 
port  nor  do  we  think  it  was  intended  as 
furnishing  a  mode  of  procedure  to  a  candi- 
date who  was  wrongfclly  denied  a  place 
on  the  ticket,  nor  a  remedy  for  those  law- 
fully on  the  ticket  to  purge  it  of  names 
which  had  illegally  been  placed  thereon. 
But,  in  any  event,  this  case  Ir  here  on  the 
pleadings  alone.  There  is  nothing  In  the 
record  that  tends  to  show  that  rontcRtor 
had  any  knowledge  of  tbe  facts  which 
would  now  estop  him  of  complaining.  In 
the  absence  of  proof  or  allegation  to  the 
coDDrary,  it  will  be  presumed  ttat  ba  acted 
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on  tlie  presamptlon  thot  the  county  clerk, 
a  l>uijlic  officer,  would  not  put  on  the 
•ttticiul  ballot  the  name  of  any  candidate 
^boMe  nouiinatlun  hHd  not  been  certified 
or  tiled  aflre<iulred  bylaw.  In  tlieabHcnce 
of  kuowledge,  no  one  will  contend  be  U 
e«to|iped. 

:£.    AKain,   It  la  contended    by   the  con- 
tea  tor,  IJuwert",  that   the   vote  of  the  Se- 
ilnlla  precinct  Hhonid  be  excluded,  (or  the 
reasun    that  the  county  court  iKnoied  sec- 
tion 4<>73  In  the  appointment  of  Judaea  of 
tl»«    Sedalia   precinct.     The  statute  (ac- 
tion  4777,  in  connection    with  4673)   pro- 
vldcHthst  the  court  shall  appoint  tt  Jndffea 
for  each  precinct,  and   la  tiiifi  instance  the 
conrt  atiputnted  12  JudKeH.    Instead  of  oiie 
l>ollinK  place  In   the  precinct,  there  were 
t^<»,  75  (ect  apart.    Different  JudKes  re- 
ceived and  numbered   the  ballots.    At  on« 
ol    thPKe  voting  placcH   1.582  votes   were 
caat,  and  at  thp  other  1,678.     By  the  stat- 
ut«  (aectinn  4777.  in  connection  with   4073) 
tbe  coanty  courts  are  empowered  to  ap- 
point six  )nilKeH  only  (or  each  election  pre- 
cinct. Three  of  the  JudKCH  shall  be  selected 
from  the  party  having  the  lartoet  vote  at 
tbe  last  election,  and  three  from  the  party 
taavini;    the   next    lar^ent.    These  JudKes 
altall  select  the  two  )ud>ieM,  one  from  each 
party,  to  have  charice  ol  the  balhita,  and 
foniiah  them  to  the  voters.    And  minute 
direction  is  j^^lven  In   the  statute  (i>r  the 
eondact  u(  tbe  election.    There  Is  no  war- 
rant for  tbe  appointment  of  double  this 
anmber  and  ofieninK  a  new  poll.    After 
the  ronrt  luid  appointed  six,  the  power  of 
attorney   was  exhausted,  and   thosu  ap- 
pointed alter  that  derived   no  authority. 
IS  the  county  conrt  of   Fettis  county  may 
disrCKard  the  election   law  by  npiiointlnx 
bIx  additional  Juilpies  and  a  second  polling 
place,  they  may  csiahllHb  a  doxen  in  the 
asine  precinct,  and.  If  that  court  may  do 
tbia,  all  other  conuty  courts   may  do  like- 
^rlne.    Tbe  precedent  wonld  be  danKerous 
and  pernicious.    It  would  open  wide  tbe 
floor .  (or  f ra  odulen  t  praetices,  and  prac- 
tically  nulh!y  thestatule. 

CoHtiKel  for  contestee  says:  "Certainly 
some  <ff  theJndRes  acted  loyally,  and  how 
caa  It  be  decided  as  to  whirli  lot  of  ballots 
■nail  be  thrown  not,  and  which  boily  of 
Hectors  deprived  i»f  their  vtrtes?"  We 
answer  that,  where  tite  conduct  ol  the 
election  is  so  (rrnasly  irreenlar  that  tbe 
courts  cannot  determine  which  are  lefcal 
and  which  ilieRal.  the  whole  sliould  be  dls* 
regarded,  in  no  other  way  can  the  lawa 
lie  uphold,  and  the  purity  of  the  ballot 
preserved. 

As  to  the  provision  of  the  statute,  we 
tliinit  there  is  littU<  trouble  in  nscertalnlns 
tbe  reason  upiin  widch  it  reHts.  Observa- 
tion and  experience  have  taught  that  one 
of  tbefcreatest  evils attendiiiKonr  popular 
•lections  has  been  the  crowdins  of  the 
polls.  In  this  way  the  not  over  scrupuloua 
partisan  nnnaires  to  delay  voters,  deter 
the  timid  and  diffident  voter,  annoy  the 
Jail^cB  with  freo.nent  and  unfounded  chal- 
lenges  and  other  interruptions,  and  block 
tbe  way  for  all  but  his  own  party.  To 
avoid  this,  the  statute  is  ampler  in  its  au- 
thority to  the  connty  court  to  make  tbe 
prceinet  or  election  districts  small  enouRlt 
tbatatx  Jadfcea  only  will  be  reiiulred  to 
T.208.w.naS— 8 


receive  and  count  the  vote.  The  connty 
court  of  Fettis  county  wheu  It  appointed 
twelve  judRes  for  one  precinct  by  its  very 
record  disclosed  the  absolute  necessity  (or 
dl vidinK  this  precinct.  It  is  a  virtual  tlnd- 
in;;  that  six  Judges  could  not  receive  and 
count  the  votes.  Instead,  in  that  city,  of 
their  following  the  plain  provlMlons  of  the 
statute,  and  dividing  tbe  precinct,  they 
made  this  unauthorized  appointment  of 
six  additional  Indues,  and  in  this  way 
preserved  all  tlie  ol>jectionable  features  of 
a  popular  election,  and  secured  to  tlie  peo- 
ple of  that  city  none  of  the  benefits  that 
the  atatnte  was  desifjrned  to  secure.  The 
statute  wisely  provides  that  "each  voter 
shall  vote  only  in  tbe  township  in  which 
be  resides,  or,  if  In  a  town  or  city,  tiien  in 
the  election  district  therein  in  which  he  re> 
sides.**  This  provision  was  made  so  that 
the  Judges  and  voters  could  more  readily 
know  who  Is  entitled  to  rote,  and  the 
more  easily  detect  any  attempt  to  vote 
illearally,  either  (rum  want  o(  residence  or 
nonage,  or  other  disability.  McCrary, 
Elect.  §651.  Moreover,  by  bavins  precincts 
small  enouKh  for  two  Judsesto  receive  and 
two  to  conat,  the  Judges  may  more  delib- 
erately bear  i-ballenRes  and  decide  them, 
witltout  denyluK  others  the  right  to  vote. 
Jutiee  McCrary.  in  his  work  on  l^leclious, 
expresses  tbe  opinion  that  no  precinct 
should  contain  over  800  voters;  Indeed, 
lie  lays  it  down  as  a  cardinal  principle 
that  multiplication  of  voting  precincts  will 
prove  an  effectual  remedy  for  all  the  evil» 
that  (low  from  overcrowding  the  polls. 
And  there  are  other  considerations  that 
doubtless  controlled  the  IcKislature.  It 
was  intended  that  tbe  boundaries  of  each 
precinct  shonld  be  defined,  and  every  elect- 
or therein  shonld  know  the  voting  place. 
It  was  never  Intended,  as  was  done  here, 
tiiat  tlie  initial  letter  of  a  voter's  name 
should  subject  him  to  the  annoyance  of 
going  from  one  voting  place  to  an<ither, 
according  to  the  Initial  letter  of  his  name. 
It  was  tlie  clear  intention  of  tbe  law  that 
every  voter  in  each  precinct  should  vote> 
at  one  and  tbe  same  place,  and  that  thesa* 
precincts  should  be  small  enoush  to  per'' 
mit  each  v<iter  to  cast  his  ballot  on  tbe* 
day  of  election  without  annoyance.  Th« 
suggestion  that  this  had  been  previously 
done  is  not  in  the  case,  and,  it  it  was.  is  no 
JUHtiftcation.  Tliere  was  n»  evidence  heard 
on  this  branch  oF  tlie  case  that  would  tend 
to  estop  the  contestor.  As  the  judges  in 
excess  of  six  were  not  even  defneto  Judges, 
it  reHulted  that  at  least  six  persons  unau- 
thorized by  statute  were  permitted  to 
pry  Into  the  ballots  of  the  voters,  and 
thus  destroy  that  secrecy  which  the  con- 
stitution secures  against  every  one  but  a 
sworn  and  lawful  election  officer.  The 
position  taken  by  my  learned  brother 
that  the  two  polling  places  within  one 
precinct  Is  not  an  abuse  of  tbe  statute  Is 
not  sustained  by  those  judges  of  this  court 
who  hold  that  this  violation  of  a  positive) 
etiactniunt  does  not  vitiate  the  election. 
The  case  Irom  the  supreme  court  of  Texas 
(Davis  V.  State,  12  S.  W.  Kep.  957)  is  cited 
as  authority.  But  the  (acts  in  thatcasff 
show  that  tbe  county  court  made  the  mia- 
take  of  putting  two  wards  in  one  precinct, 
and  only  appointed  one  set  ul  officera  for 
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ea;)i  precinct.  1  presainel  may  be  permit- 
ted alHO  to  cite  tbe  ditisentinK  opinion  ot 
JtirlKe  Hbnry,  Id.  962,  aB  furniHiiiiiK  to  my 
mind  tlie  most  satlnfactory  reaeuns  why 
tliu  election  in  that  case  should  have  been 
held  void.  I  quote  (roiu  his  opinion: 
"Tbe  doctrine  of  </e/>ic/o election  precincts 
findB  no  place  in  tbe  law.  What  it  is  un- 
lawful tor  the  comuiiHsioners' court  and 
tlie  voter  to  do  in  tiie  Hrst  Instance  cannot 
become  rlpht  or  lawful  by  beluK  repented. 
The  law,  mnch  less  the  constitution,  can- 
not be  repealed  orsuperseded  by  Kiich  meth- 
ods. •  •  •  The  law  does  not,  how- 
ever, authorize  two  separate  electlon.<)  to 
be  held  in  one  ward  or  any  one  precinct. 
It  directs  and  authorizes  one  only,  for 
the  purpose  ot  preventiuK  fraudulent  vot- 
Injf;,  the  policy  of  tbe  law  is  that  there 
shall  be  only  one  poll  at  which  one  person 
can  cast  his  vote."  I  am  Kind  that  the 
Judgment  of  this  court  does  not,  at  least, 
approve  the  clear  violation  of  the  law  In 
appolntiuK  two  sets  of  election  jadKesin 
one  precinct,  and  that  in  the  future  the 
county  court  will  avoid  this  clear  viola- 
tion of  the  spirit  and  letter  of  the  law. 
Thia  appeal  will  accomplish  this  much 
good,  if  no  more.  I  cannot  prlve  my  as- 
sent to  the  opinion  of  the  majority.  I  un- 
derstand that  the  luKli^lature  has  a  right 
to  enact  laws  regulating  elections,  and 
that  it  is  tbe  duty  of  the  courts  and  tbe 
citizens  alike  to  obey  them, so  long  as  they 
do  not  infringe  tbe  constitution.  When 
Theleglulature  adopted  what  is  popularly 
known  as  the  **  .Australian  Ballot  Law," 
its  purpose  was  nir)st  clearly  to  throw 
around  the  voter  and  his  ballot  additional 
safeguardp.  and  render  hlra  less  liable  to 
be  deprived  of  his  suffrage.  All  good  citi- 
cens  appreciate  the  importance  of  preserv- 
ing the  ballot  in  all  its  purity;  tbe  only 
difference  that  can  arise  Is  as  to  tiie 
method  of  so  doing.  We  hold  that  tbe 
most  effectual  way  i>f  nccomplishing  this 
Is  to  require  these  election  otticers  to  <»bey 
tbe  statute.  It  follows  from  these  views 
that  I  hold  the  ballots  containing  the 
uames  of  the  Union  Labor  candidates 
void,  and  that  the  dividingot  tbe  city  into 
two  polling  piaceH  was  illegal  and  unau- 
thorized, and  resulted  in  placing  the  bal- 
lots in  the  hands  of  parties  who  had  no 
authority  to  sec  them,  and  was  a  clear 
violation  of  the  statute.  In  so  doing.  I 
follow  the  command  of  the  law  In  a  mat- 
ter of  the  highest  public  concern.  The 
Judgment  of  the  circuit  court  should  l>e 
reversed,  and  the  cause  remanded  for  trial 
in  accordance  herewith.  I  am  authorized 
by  Shehwood,  '\J.,  to  say  he  concurs 
fiilly  In  all  I  have  said,  and  Thomas,  J., 
concurs  in  the  result  I  would  reach. 


TfCKER  V.  Wells  et  ah 

(Supreme  Court  of  Missouri,  DtvliUm  No.  1. 
July  2.1892.) 

HovBSTSADS  —  Wife's  Joindbr  hc  Moiitoaos  — 

Claims  aoaisst  Estats  —  Priorities  —  Fokb- 

CLOSURE — Limitation. 

1.  Under  Laws  1873,  p.  16,  (same  as  Laws 

18"5,  p.  60,  {   1,  aad   Rev.  St.  1879,  i   2689,)  pro- 

vIcllnR  that,  after  the  filing  of  homestead   claim 

by  the  wifi3  to  homestead  property  standing  in  the 

naiue  of  tho  husband,  he  shall  be   debarred  from 

•elling,  mortgaging,  etc.,  tHe  homestead,  the  hus- 


band may,  until  suoh  flitng  of  notice,  mortgage 
the  homestead  without  the  wife's  joining. 

3.  The  (act  that  demands  exhibited  against 
an  estate  within  a  year  after  the  granting  of 
letters  of  administration  are  of  a  higher  class 
than  those  exhibited  thereafter  is  of  no  Impor- 
lauce  in  an  action  to  foreclose  a  mortgage  on  land 
belonging  to  the  estate,  though  it  may  l>e,  if  there- 
after an  allowance  for  a  deticiency  is  asked  against 
the  general  estate. 

d.  Foreclosure  of  a  mortgage  is  not  barred  by 
the  fact  that  action  on  tbe  note  thereby  secured 
Is  ban-ed. 

Appeal  from  circuit  cunrt,  Platte  coun- 
ty; Jaukb  M.  8andl'8KT,  Judge. 

Action  by  one  Tucker  against  one  Wells, 
administrator,  and  others.  Judgment 
for  plaintiff.  Defendants  appeal.  Af- 
flrnied. 

Jtis.  W.  Cohiira,  tor  appellants.  N.  B. 
AadnrBon,  for  respondent. 

Barclay,  J.  This  Is  an  action  to  fore- 
close a  mortgage.  It  was  commenced  July 
10,  ISSU.  The  facts  on  which  the  Judg- 
mput  in  the  circuit  court  rests  were  sub- 
mitted there  by  an  agreed  statement, 
upon  which  that  court  foundfortbe  plain- 
tiff. Defendants  appealed  in  proper  form. 
The  mortgage  covers  land  which  was  oc- 
cupied HB  a  homestead  by  William  Moore 
and  his  wife  during  bis  life.  He  died  in 
1887.  Defendant  Wells  is  bis  administra- 
tor. 

1.  The  first  point  is  that  tbe  mortganre 
Is  void  because  tlie  wife  did  not  Join  in  it. 
The  husband,  Mr.  Moore,  alone  executed. 
It,  August  8,  I K7!),  to  secure  his  note,  dat- 
ed January  15,  1873.  That  section  ot  the 
boraesteud  law  by  which  this  case  is  gov- 
erned (Laws  1873.  p.  lit;  same  as  section 
2((8i>  of  1s7it)  requires  Joinder  ot  tbe  wife  in 
a  mortgage  of  the  homestead  profierty 
(standingot  record  intbehusband'snaioe) 
only  where  her  claim  to  the  property,  as 
such  homestead,  has  been  filed  and  record- 
ed as  provided  in  that  section.  "After 
tlie  filing  of  such  claims,  duly  acknowl- 
edged, thehnsband  shall  be  debarred  from, 
and  incapable  of.  selling,  mortgaging,'' 
etc.,  the  homestead:  but.  until  such  claim 
i»e  filed  by  the  wife,  tiie  statutory  disaliili- 
t.v  of  the  husband  to  deal  independently 
with  the  homestead  (as  in  this  Instance)- 
does  not  attach.  Here  it  is  admitted  that 
no  such  claim  was  ever  filed  or  recorded. 
So  the  mortgage  in  question  roust  be  held 
a  valid  charge  upon  tbe  property  under 
tlie  section  mentioned,  and  section  1  of 
Laws  of  1875,  1  page  60.)  same  as  section 
2693  of  the  Re\'ii>ion  of  1879.  Our  home- 
stead statute  differs  from  the  I.-iwh  of  oth- 
er states  on  this  subject,  rendering  their 
decisions  inapplicable.  On  the  point  un- 
dee  discussion  the  terms  of  our  la  w  a  re  so 
clear  as  to  dispense  with  the  necessity  ot 
any  elaborate  Inquiry  into  its  meaning. 

2.  It  is  next  claimed  that,  as  this  action 
to  foreclose  was  not  begun  until  more 
than  one  year  after  the  publication  ot  tbe 
administrator's  notice  of  his  letters,  a  cer- 
tain Judgment  ngainnt  the  deceased,  in  fa- 
vor of  a  Mr.  Hall,  (which  had  been  filed 
and  classified  In  the  probate  court  with- 
in the  year,)  U  entitled  to  priority  of  pay- 
ment in  the  course  of  administration. 
This  point  was  raised  by  the  answer  of 
Hall,  who  intervened,  and   was  made  ■ 
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party  defendant  In  tbe  trial  conrt.  (It  is 
not  rlaimed  in  tlila  connection  that  plain- 
tlR'a  murtKBKe  ia  barred  by  tbe  short  spe- 
cial Btatnte  of  limitatinnH  in  favor  of  aucli 
estates.)  Under  tbe  ndmlniHtration  law, 
tbe  mortjEaKe<i  property  is  the  primary 
land  for  the  Batisfa'ttion  of  tlie  Beciired 
debt,  (Rev.  St.  18S9.  5  190;)  and.  antii  at 
leaat  a  probat;«>  allowance  for  a  deficiency 
Is  SHlied  aicainst  the  general  efltate,  no 
qoivtion  uf  priorities  in  tbe  allowance  or 
clflMsiflcHtion  of  this  demand  can  arise. 
The  morteuKe  creditor  is  certainly  en- 
titled, in  this  proceeding,  to  first  exhaost 
hit)  aerorlty,  according  to  the  terms  of  tlie 
mortsaKe.  That  is  the  only  relief  asked 
by  him  in  tlie  present  case. 

3.  As  roBurds  the  effect  of  the  general 
Btatnte  of  liinitatlims  on  plaintiff's  rights, 
all  that  need  now  besaid  is  that,  under  ve- 
prated  rulings  of  this  court,  ii  mortgage 
is  nut  necessarily  barred  by  the  period 
that  bars  the  evidence  of  tbe  debt  SKcured 
thereby.  Lrf>wls  v.  Schwenn.  (1887.)  93  Mo. 
X,2S.  W.  Rep..H»l:  Hooker  v.  Arm<«troug, 
(RS7,)  93  Mo.  49.  4  S.  W.  Uei).  727;  Orr  v. 
Bode.  (1890,)  1(11  Mo.  387,  13  ».  W.  Rep  11)66. 
Ten  years  bad  not  passed  since  the  crea- 
tion of  tbe  incumbrance  when  this  nctiim 
was  ioatituted;  and  within  that  period, 
at  least,  such  proceedings  may  lie  begun 
as  the  cases  last  cited  establish. 

4.  Moreover,  it  appears  from  the  agreed 
rase  that  Mrs.  Moore  died  In  Jaly,  1SK9, 
and  that  neither  slie  nor  her  husband  left 
any  minor  children:  so  that,  under  the 
mling  of  this  court  in  Poland  v.  Vesper, 
ilXiH,)  67  Mo.  71.7,  plaintiff  would  clearly 
have  been  entitled  to  enforce  bis  mort- 
gage, subject  to  the  widow's  estate  of 
homestead;  and,  for  stronger  reason,  he 
woald  he  entitled  to  enforce  it  after  the 
expiration  of  that  ttstate,  provided,  al- 
ways, that  that  secority  was  valid  in  its 
inception.  We  think  It  was,  for  the  rea- 
sons stated  in  the  first  paragraph  of  this 
opinion.  That  proposition  Is,  indeed,  de- 
cisive of  the  case,  and,  as  we  resolve  it, 
leads  to  an  atfirmuuce  of  tbe  Judgment. 

Shbrwood,  C.  J.. and  Black  and  Brack, 
J  J.,  concur. 


BbAI.  T.  AsBRnRT. 

(Supreme  Court  <tf  Tezo*.    Jane  31, 1899.) 

B0C:;DARIE8 — ^DECI.A]tATIOKS  A8  EvtDKN'CB. 

In  a  dispute  as  to  tlie  boundary  line  be- 
tween adjoining  proprietors,  testimony  that  a 
former  owner  of  tbe  elder  survey,  who  was  one 
of  tbe  original  surveyors  of  ibe  tnict  and  helped 
to  locate  the  comers,  and  who  bas  since  died, 
pointed  out  to  witness  a  certain  place  as  a  cor- 
ner, is  admissible. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Falls  county ; 
J.  R.  DicKi.NBON,  Judge. 

Trrspass  to  try  title  by  John  T.  Real, 
executor,  against  J.  T.  Asberry.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AfHrmed. 

Goodrleb  A  Clarkaon,  tor  appellant.  W. 
U.  James,  B.  H.  Rice,  and  &  R.  Scott,  (or 
appeliea. 


Fisher,  J.  Theappellantlnstituted  this 
suit  in  trespass  to  try  title  to  recover  of 
appellee  the  J.  H.  Alcorn  32l)-acre  survey, 
in  Falls  county.  Verdict  and  Judgment 
were  for  the  appellee.  The  question  in  the 
case  is  one  of  boundary,  as  to  the  true 
location  of  the  west  line  of  the  Seward 
league.  For  the  purpose  of  a  dispoHltion 
of  the  questions  before  us,  it  can  be  taken 
as  admitted  that  the  appellant  owns  tbe 
Alcorn,  and  tbat  appellee  owns  land  in 
the  Seward  league,  up  to  its  west  line. 
Tbe  Heward  league  is  the  elder  survey. 
The  Alcorn  adjoins  the  Seward  on  tbe 
west,  and  calls  for  its  western  Hue.  Tbe 
appellant  claims  the  southwest  corner  of 
the  Seward  to  be  at  "two  certain  oaks 
growing  together,"  which  is  shown  by 
tbe  evidence  to  be  found  on  tbe  ground. 
The  appellee  claims  the  southwest  corner 
of  the  Seward  to  be  about  SHO  varas  west 
of  the  double  oaks  claimed  by  the  appel- 
lant as  the  corner.  The  field  notes  of  the 
Seward  ca>l  for  the  two  oaks  growing  to- 
gether as  its  southwest  corner.  The  ap- 
pellee claims  that,  at  the  point  they  claim 
Hs  tlie  southwest  corner  of  the  Seward, 
there oncestood  two oalcsgrowing  togeth- 
er, which  trees  are  now  destroyed,  and 
which  they  identiflpd  as  the  true  corner. 

The  first  asslgnnient  of  error  complains 
of  tbe  verdict  and  Judgment  as  being 
against  tbe  weight  of  the  evidence,  in  that 
the  facts  show  that  the  west  line  of  the 
Seward  league  Is  at  the  two  trees  grow- 
ing together  thatarefound  on  the  ground, 
and  claimed  by  the  plaintiff  as  the  true 
Boutbwest  corner  of  the  league.  There  is 
a  conflict  in  the  evidence  is  to  whether  the 
two  oaks  growing  together  are  found  on 
the  ground,  «>r  the  place  300  varas  west, 
at  which  the  evidence  shows  two  uuks 
growing  together  once  stood,  is  the  true 
corner.  Tbe  testimony  of  the  surveyor 
who  surveyed  and  located  the  Seward 
league,  and  the  declarations  of  the  chain 
carriers  who  HHsisted,  place  the  southwest 
corner  of  the  Seward  at  the  point  claimed 
by  tbe  appellee  as  tbe  true  corner.  We 
do  not  deem  it  necessary  to  state  in  detail 
the  evidence  tending  to  establish  this  as 
the  corner,  but  it  is  sufficient  to  say  that 
the  evidence  supports  the  verdict  and 
Judgment.  Witness  Grott  was  permitted 
to  tentify  that  Samuel  Seward  pointed 
out  to  him  the  place  claimed  by  appellee 
as  tbe  southwest  corner  of  the  Seward 
league  as  being  the  true  corner.  Appel- 
lant objected  to  the  admission  of  this  evi- 
dence, on  the  ground  that  It  was  hearsay. 
It  appears  that  Samuel  Seward  is  dead, 
and  that,  at  the  time  be  pointed  out  the 
corner  and  made  the  statement,  he  was 
the  owner  of  the  league;  and  it  further 
appears  that  he  formed  one  of  the  party 
who  originally  surveyed  and  located  the 
league,  and  was  present  when  tbe  corners 
and  boundaries  were  establlshe<l.  We 
think  the  evidence  was  admissible.  Ob- 
jections are  urged  to  the  charge  of  the 
court,  and  the  failure  to  give  certain 
charges  requested  by  appellant  is  assigned 
us  error.  Taking  the  cburge  as  a  whole, 
and  applying  it  to  the  facts  of  the  case, 
we  do  not  think  any  error  was  commit- 
ted in  giving  it,  and  it,  in  effect,  covers 
and  presents  the  main  features  embodied 
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in  the  r«tnnvd  innt ructions.  We  find  no 
error  In  the  record,  and  report  the  Jadg- 
oieiit  be  aHlrraed. 

Adopted  by  sapreme  court,  Jane  21, 1892. 


He.ssRL  et  al.  v.  Intbrnatio.val  Bi.do.  & 

Loan  A«8'x. 

{Supreme  Court  of  Texaa.    June  10,  1892.) 

UsCltV — BUILDIN-O  AND  LoiM  AsSOOIATIOX — BXBO- 
UTOK8  AMU  AUMIMSTIiATOKS  —  AUXtWANCS  OP 
ClUMS— HoMEjiTBAO— MORTOAOB. 

1.  A  member  of  a  building  and  loan  associa- 
tion obtained  from  it  a  loan  of  (384,  and  agreed 
to  pay  therefor  S70-!,  witli  interest  at  6  per  cent., 
tbe  extra  CitH  boing  tbe  premium  on  the  loan. 
The  agreement  spocifled  that  the  by-laws  should 
be  tal<en  as  a  part  thereof,  and  tbe  by-laws  pro- 
vided that  a  borrower  should  repay  one  eighth 
of  the  premium  each  year.  Held,  that  the  con- 
tract was  usurious,  since  one  eighth  of  tbe 
premium  would  be  more  than  12  per  cent,  oo  tbe 
amount  of  the  actual  loan. 

3  In  estimating  the  amount  due  from  a  de- 
ceaseii  stoulfholder  to  a  building  and  loan  asso- 
ciation be  shoula  be  credited  merely  with  the 
withdrawal  value  of  bla  share*,  and  not  with 
their  estimated  value. 

8.  Where  an  administrator  has  allowed  in 
full  a  claim  against  the  estate,  his  filing  oblec- 
tlons  to  the  claim  before  it  is  acted  on  by  the 
county  court  does  not  so  nnllify  his  allowance  of 
It  as  to  oust  the  oonnty  court  of  jurisdiction  to 
pass  on  it. 

4.  The  action  of  the  county  court  in  settintc 
aside  a  homestead  to  the  decedent's  unmarried 
daughters  does  not  divest  tite  court  of  authority 
to  Charge  the  property  with  a  superior  mortgage 
lien. 

5.  A  trnst  deed  on  a  homestead,  executed  by 
both  husband  and  wife  to  payoff  a  subsisting  ven- 
dor's lien  against  the  property,  Is  valid  to  extent 
of  the  lien  so  paid  off. 

6.  And  so  IS  a  trust  deed  riven  biy  the  hus- 
band alter  bis  wife's  death. 

Appeal  froii)  district  cotirt,  Bexar  coon- 
ty;  G.  H.  Noo.na.n',  .ludRe. 

Cialiu  of  the  Interna  tional  BoIldlnK  ft 
Loan  AxRoclatlon  HRnlnst  the  estate  of 
Martin  KlBclikl,  dcceaKed.  The  claimant 
<i>)tnined  a  decree  In  the  county  court, 
which  waH  Incren»ed  In  the  district  court. 
F.  HeiiHPl,  adinlniHtrntor,  and  Martha 
Cox  (formerly  Riwhkl)  and  her  husband, 
A.  Cox,  appeal.     Reversed. 

Otto  Staffel  and  L.  N.  WhIiIipII,  for  ap- 
pellants.   B.  L.  Ayoiek.  for  appellee. 

Hi'.NRY,.!.  The  appellee  was  a  corpora- 
tion for  the  pnrpoHe  of  conductinir  the 
character  ol  biiHlnpsa  sngKcsted  by  its 
name,  and  Martin  RiHchkl  was  one  of  Its 
shareholders.  Among  others,  tbe  t-harter 
and  by-laws  of  the  corporation  '.*ontalned 
the  following  provisions:  Article  6  of 
the  charter  pnividcs  that  "at  each  meet- 
ing tlie  money  In  the  treasury  shall  be 
offered  for  loan  in  open  meetlna;,  at  a 
rote  of  Interest  not  to  exceed  eight  per 
centum  per  annum,"  etc.  Section  8  of 
the  by-laws  provides  that  "each  stock- 
holder, for  each  and  every  share  of  stock 
held  t>y  him  in  the  association,  shall  be 
entitled  to  receive  a  loan  not  exceeding 
$'200.  anU  be  shall  pay  interest  tliereon  at 
<he  rate  of  six  per  cent,  per  annum  for 
such  loan,"  etc.  The  by-laws  In  evidence 
provided  that,  "should  any  borrower  de- 
ali«  to  repaj  tbe  aiuoeiatlon  the  money 


advanced  In  order  to  redeem  bta  shares, be 
shall  repay  the  association  the  money  ac- 
tually received  and  one  eighth  of  tbe  pre- 
mium for  which  such  loan  was  made  for 
each  year  or  frartional  part  thereof  such 
borrower  has  had  the  use  thereof."  Mar- 
tin RIschki  owned  four  shares  in  the  fifth 
serlcH  of  stock  Issued  by  the  corporation, 
and  one  share  of  stock  in  tbe  sixth  series. 
On  the  24lh  day  of  May,  18X0,  be  bor- 
rowetl  from  the  association  the  sum  of 
f3S4,  in  conslderatittn  of  which  he  exe- 
cuted the  following  obligation:  "9S00.U0, 
(Bight  hundred  dollars.)  8an  Antonio, 
Texas,  May  20,  18^<6.  On  or  before  the 
maturity  of  tbe  flfth  series  of  the  stock 
of  the  International  Building  and  Loan 
Association,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  the  International 
BuMdlng  and  Loan  Association  the  sunt  of 
eight  hundred  dollars,  together  with  In- 
terest at  the  rate  of  six  per  cent,  per  an- 
nam  from  the  date  hereof  until  paid;  al-su 
the  further  sum  of  eight  dollars  per 
month  from  this  day  until  the  innturi- 
ty  of  the  aforesaid  series  of  stock,  aa  pro- 
vided for  in  the  by-laws  of  said  associa- 
tion, which  by-laws  are  made  and  taken 
to  be  a  part  hereof."  On  the  8th  day  of 
April,  1887,  RIschki  borrowed  flUO  from 
the  association,  for  which  he  executed  bis 
obligation  for  f  ZOO,  payable  upon  the  ma- 
turity of  the  sixth  seriPB  of  stock,  atid 
similar  In  other  respects  to  the  one  for 
$800.  When  be  proenred  the  first  loan, 
RIschki  was  a  married  man.  and  owned 
n  homestead  in  the  city  of  San  Antonio. 
For  the  purpose  of  securing  the  payment 
of  his  obligation  for  that  money  he  and 
his  wife  executed  a  deed  of  trust  upon 
tbe  homestead  as  well  as  upon  his  shares 
of  stock  belonging  to  the  flfth.  series. 
His  wife  died,  leaving  him  and  two  un- 
married daughters  in  possession  of  the 
homestead,  after  which  he  executed  a 
deed  of  trust  upon  It  to  secure  the  $200 
obligation.  At  the  date  of  the  execution 
of  the  obligation  for  $800  RIschki  still 
owed  to  one  Zashlay  $320  of  the  purchase 
money  for  his  homestead,  for  which  a  ven- 
dor's lieu  existed.  This  amount  was  paid 
b}-  the  association  to  Zashlay  out  of  tbe 
$384  loaned  to  him.  The  deed  of  truat 
which  Itischki  and  wife  theu  executed  us 
aforesaid  to  the  asKoclatiou  recited  that 
the  whole  of  the  mom-y  loaned  "Is  used 
in  paying  on  the  pun  base  money  on  tbe  lot 
herein  dexcrlbed  and  in  building  and  liu- 
proirlngousald  lot," but itis not  otherwise 
shown  that  tbe  amount  of  the  loan  re- 
maining after  the  discbarge  of  said  ven- 
dor's lien  note  was  In  fact  used  In  pa.vlng 
for  Improving  the  homestead.  It  waa 
testified  by  a  witness  that  said  balance 
was  "applied  by  RIschki  in  the  purchase 
of  mateiial  for  the  building  of  a  house 
on  said  lot,"  but  not  that  the  house  waa 
actually  constrneted.  i)n  the  6tb  day  of 
June,  1887,  Martin  RIschki  signed  a  paper, 
which,  after  reciting  the  fact  that  he  had 
previously  borrowed  from  the  Interna- 
tlonal  Building  &  Loan  Association  "a 
sura  of  money,  and  executed  an  instru- 
ment in  writing  therefor,  giving  a  lien  on 
real  property."  proci?ed8  a  a  follows:  "And 
I  hnve  applied  to  the  directory  of  said 
association  for  relief,  aud,  tbe  same  being 
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granted,  tbiM  instruDient  witnetweth  that, 
in  vitiisiclerotiun  ol  sdid  assovlatiun  can- 
celiusanU  forKivlng  a  portiuii  of  satU  debt 
and  lowering  the  preitiiuin  I  tiien  agreed 
to  pay,  and  f^ranting  me  a  letw  rate  of  in- 
tertvt  ami  dueH,  tu  be  by  me  liereafter 
paid  muutlily,  tiilR  ia  tlierefure  a  reufflriu- 
auee  ol  said  recorded  instrument,  and  of 
tlie  debt  therein  recited,  toitather  with  all 
the  stipulatiuna  in  it  contained,  except  as 
to  the  amount  of  said  debt,  wblcli  la  here- 
after to  l<e  Heveu  hundred  and  Hlxty-eiKht 
dollani.  inHteod  uf  the  amount  in  Bald  in- 
etrunient  mentioned,  and  that  muntlily 
uneH  and  iutei-eHt  is  hereafter  to  t>e  re- 
duced  tu  seven  dollars  and  eiftlity  cents 

per  mouth:  and  I  hereby  relinquiHh 

Khiires,  which  are  canceled  and  nia<le  void; 
and  thiK  to  be  a  complete  accord  and 
satitifaction  between  ni.vaelf  and  said  as- 
Bocialiiin  of  any  and  every  claim  wliatso- 
ewr,  uot  hereinliefore  Hpeclally  provided 
lor."  This  lust ru men t  evidently  refers 
alone  to  the  oliiitration  fur  ;gMUO,  and  it 
ia  stated  in  argument  that  it  was  made 
for  the  purpose  of  relieving  the  original 
transnctlon  from  the  vice  of  usury. 

It  Mpp<'ars  that  the  shares  ofstocli  were, 
by  the  by-iaws,  required  to  l>c  paid  for  in 
niimtltly  installments  of  one  dollar  upon 
each  sliare.  Upon  the  deatli  of  Martin 
Rischki.an  administration  upon  his  estate 
was  opened,  after  which  the  following 
claim,  properly  verified,  was  presented  to 
the  administrator,  and  was  by  him  al^ 
lowed  for  the  full  amount  thereof: 
loternatioiial  Bnilding  Association,  in  aoooant 
with  Martin  JUsobki. 

JUDe,18S6.  For  loan $384  00 

Premium 180  00 

May,  1SS7.  For  loan 100  01) 

Premium IM  86 

Due*  and  interest  unpaid. W  40 

Credit. 
Four  shares  of  tbe  fifth  seiies,  at  (57  00 
One  share  of  the  sixth  scries,  at       13  00      271  00 

Balancedue t493  75 

The  claim,  ab  allowed,  was  filed  In  tbe 
county  court,  but  it  appears  that  before 
it  was  ar.tfd  upou  by  tbecourt  the  adminis- 
trator filed  objections  to  its  approval  by 
tbe  court  on  tbe  Krnund  tliut  it  was 
founded  upon  a  usurious  contract,  and 
had  been  paid.  One  of  the  daughters  of 
Martin  Rischki  filed  objections,  upon  the 
same  grounds,  to  the  approval  of  the 
claim.  The  association  pleaded  the  agree- 
ment of  the  Cth  day  of  June,  18S7,  in  reply 
to  the  charge  of  usur^.  In  the  county 
court  UD  order  was  entered  approving  tlie 
claim  for  « 296  30.  .Martha  itischbi.  tite 
eoutesting  daughter,  appealed  to  the  dis- 
trict court  from  this  order.  In  the  dis- 
trict court  au  additional  objection  to  the 
approval  of  the  claim— that  the  county 
court  had  no  jurisdiction  of  the  matter  lie- 
taiixe  tb(>  claim  bad  never  been  allowed 
by  theadniiaistrator — was  filed.  Tbecon- 
testant  also  pleaded  th<>re  that,  before  the 
order  of  allowance  was  made  in  the  coun- 
ty court  by  which  the  amount  allowed 
«'as  made  a  lien  upon  the  homestead, said 
cunrt  bad  set  aside  tbe  homestead  to  tbe 
itiutarried  daughters  of  tbe  deceased.  In 
tbe  diMti'iCt  court  a  dectee  was  rendered 


approving  tbe  claim  for  the  full  OAiouut 
thereof,  and  foreclosing  the  lien  created 
by  the  deed  of  trust  upon  tbe  real  estate. 

If  the  contracts  are  tested  solely  by  the 
terms  appearing  upon  the  face  of  tlienotea 
or  obligations,  they  were  both  nnques- 
tlonably  Dsurious,  as,  in  addition  to  ri»- 
serviug  interest  at  the  rate  of  12  per  cent, 
per  annum,  the  principal  of  tbe  first  one 
was  more  than  iloulile  the  sum  of  money 
loaned,  while  tbe  second  or  smaller  one 
was  exactly  double  tbe  sum  loaned.  By 
the  new  contract  made  with  regard  to 
the  larger  note  on  the  6th  day  of  June. 
1887,  it  was  reduced  to  exactly  double  the 
sum  borrowed,  but  on  account  of  tbe 
stipulation  contained  in  each  of  the  obli- 
gations, that  the  by-laws  of  tbe  corpora- 
tion "are  made  and  taken  to  be  a  part 
hereof, "it  becomes  necessary  to  consider 
sucli  parts  of  tbe  by-laws  as  relate  to  tbe 
amount  to  be  paid  by  the  borrower  to 
disciiarge  his  obligations  in  connection 
with  the  question  of  usury,  as  well  as  tbe 
amount  to  be  paid  in  discharge  of  the  obli- 
gations. The  by-law  referred  to  is  oue  that 
we  have  already  quoted,  by  which  tbe 
actual  undertaking  of  the  borrower  wae 
to  repay  the  money  advanced  to  him, 
and  one-eighth  of  the  premium  for  which 
the  loan  was  made  for  each  year  or  frac- 
tional part  thereof  that  tbe  borrower  had 
the  use  of  the  money.  The  premium 
promised  for  th(>  first  loan  of  f:i84  was,  by 
tbe  second  contract  in  regard  to  it, 
f884,  and  the  premium  for  the  loan  of 
flOO  was  (100.  If  interest  is  calculated  at 
tlie  rate  of  12  per  cent,  per  annum  upon 
the  sums  loaned,  and  the  premiums 
ebarge<l  therefor  are  divided  byeigiit,  as 
preeerilied  In  the  by-law.  It  Is  plain  that 
more  than  12  per  cent,  per  annum  was  re- 
quired to  be  paid  for  the  use  of  tbe  money, 
both  by  the  original  contracts  and  the 
one  that  was  made  as  a  substitute  for  the 
first  lonn.  From  what  we  have  said 
the  result  follows  that  the  contracts  roust 
be  treated  as  usurious,  and  that  all  pa^'- 
ments  made  on  account  of  interest  must 
be  applied  to  the  principal.  Jackson  v. 
Cassidy,  BS  Tex.  282,  4  S.  W.  Rep.  541.  It 
will  be  seen  that  tbe  association  credited 
the  account  with  the  four  shares  of  the 
fifth  series  at  tbe  value  of  $.~>7  each,  and 
one  share  of  tbe  sixth  series  at  the  raluw 
of  f43.  The  proof  was  that  the  "with- 
drawal value*  of  the  five  sliares  was  $271, 
and  that  the  estimated  value  was  9',\2t.io. 
It  seems  to  us  that  the  withdrawal  value 
should  control.  The  evidence  shows  that 
the  borrower  paid  $140. SO  interest  on  the 
first  loan  and  f33  on  the  second  one. 
When  tliese  two  sums  and  $271,  the  with- 
drawal value  of  the  stuck,  are  deducted 
from  $484,  tbe  sum  of  the  original  loans. 
It  wl!l  appear  that  a  balance  of  $33.20  is 
now  due  to  the  association,  for  which 
Judgment,  with  a  foreclosure  of  tbe  lien 
upon  the  homestead,  will  be  rendered  In 
this  court.  We  do  not  think  that  the 
objection  made,  that  the  claim  was  never 
allowed  by  the  administrator,  was  well 
taken.  He  did  allow  It,  and  that  action 
was  not  nnllitied  nor  affected  by  the  fact 
that  be  Butisequently  resisted  the  ap- 
proval of  tbe  claim  by  the  court.  The  ac- 
tion of  tbe  couQtjf  court  in  setting  aside 
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the  hoiiiesteHd  to  the  unmarried  daiiKli- 
ters  (lid  not  divt>Ht  It  ut  tne  antliurlty  to 
BUhRequently  charge  the  property  with  a 
superior  Hen.  The  honieKtead  la  properly 
set  aHlde  before  the  time  for  the  presenta- 
tion o[  claims  aKalnst  the  estate  expires, 
and  such  dispusition  o(  it  Is  tuade  subject 
to  prc-pxlHtintc  claims  axalnst  it,  w  bleb 
may  still  be  enforced. 

With  regard  to  tiie  propopltlons  that 
neither  of  the  liens  upon  the  homestead 
wixH  valid,  we  think  it  Huffleient  to  say 
that  the  evidence  nhows  that  the  first  one 
was  made  by  the  busliaiid  and  wife  to 
pay  off  a  subsisting  vendor's  lien  against 
the  property,  amountln;<  to  $320.  This 
money  was  paid  by  the  lender  to  the 
lienholdur  who  made  the  deed  to  the 
property  to  Kiscbkl  on  the  same  day  that 
the  money  wAs  loaned  to  him,  and  on  the 
same  day  that  he  and  bis  wife  made  the 
deed  of  trust.  We  think  a  valid  lien  was 
created  for  the  sum  of  $320.  The  second 
Hen  created  by  the  husband  after  his 
wife's  death  was  valid.  Both  Hens  are 
valid  and  snbsiHting  for  the  amoant  here 
adjudged  to  be  due,  and  will  be  enforced. 
Reversed  and  rendered. 


Intern'ation'al.  Bi.do.  &  Loan  Ass'n  et  at. 

V.  Abbott  et  al. 

(Supreme  Court  of  Texas.    Juns  10,  1893.) 

UdCBT— BUILDISO  AND  LOAN   ASSOCIATION. 

1.  A  member  of  a  building  and  loan  associa- 
tion obtained  from  it  a  loan  of  $t,440,  and  agreed 
to  pay  therefor  C3,t500,  witb  interest  at  U  per 
cent.,  ttie  extra  tl,l(iO  belnfr  the  premium  on  the 
loan.  The  agreement  specified  that  the  by-laws 
should  be  taken  as  a  part  thereol;  and  the  by- 
laws provided  that  a  borrower  might  redeem  his 
shares  \>y  paying  the  money  actually  received  by 
him  and  one  eighth  of  the  premium  tor  each 
year  that  he  had  had  the  money.  Held,  that  the 
agreement  was  not  usurious,  since  it  was  con- 
trolled by  the  by  laws,  under  which  the  amount 
to  be  paid  for  the  use  of  the  money  was  less  than 
12  per  cent,  on  the  amount  received. 

8.  Id  considering  the  question  of  usury  in  a 
loan  from  a  building  and  loan  association,  pay- 
ments made  by  the  borrower  on  account  uf  his 
stock  are  not  to  be  considered,  since  such  pay- 
ments are  not  made  for  the  use  of  the  money 
borrowed,  but  In  order  to  acquire  an  interest  in 
the  property  of  the  association. 

Appeal  from  district  court,  Bexar  coun- 
ty ;  W.  W.  Kixa,  Judge. 

Bill  by  Thomas  H.  Abbott  and  others 
against  thelnternatioiial  Bullding&  lioan 
Association  and  otners  for  an  injunction. 
Complainants  obtained  a  decree.  Defend- 
ants appeal.    Reversed. 

Will.  Aubrey  »ind  D.  L.  Aycock.  for  ap- 
pellants. Upson  it  Berffstrom,  tor  appel- 
lees. 

HxNRY,  J.  This  cause  was  tried  by  the 
Judge  without  a  Jury,  and  the  following 
conclusions  of  law  and  fact  were  tiled: 
"In  the  above  styled  and  numiiered  cause 
I  find  the  following  as  my  conclusions  of 
facts:  (1)  That  on  April  12,  1880,  the 
plaintiff  Thomas  H.  Abbott  applied  to  the 
defendant  tor  a  loan  of  $1,140;  that  the 
said  loan  was  granted  on  condition  that 
the  said  plaintlR  would  become  a  sub- 
scriber to  and  purchaser  of  lit  shares  of 


the  capital  stock  in  defendant's  company, 
and  that  he  should  pay  on  said  stock  the 
sura  of  one  dollar  per  share  per  month; 
and  that  when  snid  shares,— that  Is  to 
say,  the  amount  paid  In  thereon,— togeth- 
er with  the  dividend  or  profit  earned  by 
said  stock,  should  become  of  the  actual 
cash  value  of  $2,600,  that  then  the  said 
stock  should  be  delivered  up  to  the  de- 
fendant, and  canceled,  in  consideration 
whereof  the  said  loan  of  $1,440  should  al> 
so  be  canceled ;  and  should  pay.  In  addi- 
tion thereto,  interest  on  said  sum  of  $2,- 
600  at  the  rate  of  sU  per  cent,  per  annum, 
and  to  secure  said  loan  should  execute  a 
deed  of  trust  upon  the  property  in  con- 
troversy. (2)  That  at  the  time  of  mak- 
ing said  loan  plaintiff  held  in  defendant's 
association  Ave  shares  of  the  first  series  uf 
said  capital  stock,  and  at  the  time  of 
making  said  loan  subscribed  for  two  ad- 
ditional shares  In  the  first  series,  and  six 
shares  In  the  fifth  series,  of  said  capital 
stock,  making  a  total  of  18  Hhares,  uf  tho 
par  value  of  $200  each,  and  received  from 
defendant  the  sum  of  $1,440,  and  executed 
the  note  and  deed  of  trust  as  set  out  in 
plaintiff's  petition  and  defendants'  an- 
swer, to  wit: '$2,600.  San  Antitnio, Texas, 
April  12th,  1R86.  Un  or  before  the  maturi- 
ty of  the  first  and  fifth  series  of  the  stock 
of  the  International  Building  &  Loan  As- 
sociation, we,  or  either  of  us,  promise  to 
pay  to  the  order  of  said  Building  &  Loan 
Association,  at  its  principal  office  in  Sjan 
Antunlo,  Texas,  the  sum  of  $2,600,  witti 
Interest  at  the  rate  of  six  per  cent,  per  an- 
num from  the  date  thereof  until  paid:  al- 
so the  further  sum  of  $26  per  month  from 
this  date  until  the  maturity  of  the  afore- 
said stock,  as  provided  for  |n  the  by- 
laws of  said  nsBocIation,  which  by-laws 
are  made  and  taken  to  be  a  part  of  this 
note.'  That  defendant's  by-laws  provid- 
ed that  whenever  it  shall  appear  upon 
the  books  of  the  association  that  the 
stock  of  any  particular  series  is  worcb 
$200  per  share,  all  arrears  for  monthly 
dues,  tines,  and  otherwise  shall  become  at 
once  dne,  and  the  directors  shall  cause  to 
be  paid  to  the  holder  tit  each  share  in 
such  series  the  sum  of  $200,  less  all  arrears 
of  fines,  dues,  or  otherwise,  and  payment 
of  dues  on  the  stock  of  the  said  series 
shall  cease  thereafter;  and  the  directors 
shall  cause  to  be  deliveied  to  each  bor- 
rower in  such  series,  who  has  complied 
with  the  conditions  of  his  loan,  a  deed  ot 
release,  and  shall  cancel  and  deliver  op 
such  loan,  and  thereupon  the  stock  of 
such  series  shall  be  canceled;  also  that 
each  and  every  stockholder  of  each  and 
every  share  of  stock  held  by  him  shall  pay 
Into  the  treasury  In  lawful  mone.v  one  dol- 
lar per  month  on  each  share  ontilBucIt 
slinres  of  the  series  ot  stock  upon  which 
such  monthl.v  payments  are  paid  shall 
reach  the  value  of  $2iMI,  when  the  holder  uf 
snch  share  shall  be  fiaid  tor  each  share  of 
such  stock  the  sum  ot  $200,  and  thereupon 
such  share  of  stock  shall  revert  to  the  cor- 
poration, and  be  canceled.  (3)  That 
thereafter  plaintiff  paid  tlie  defendant  as 
interest  on  said  sum  of  $2,600,  at  six  per 
cent,  per  annum,  the  sum  of  $71.'>,  and  bad 
paid  in  as  monthl.v  dues  on  said  siiares  ot 
stock  the  sum  ot  $923.    (4)  The  said  loan, 
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aud  the  proWsions  tbereol  providing  for 
tbe  niatier  of  Ita  payment,  wuh  elinply  a 
device  to  enaiile  defendant  to  demand  tor 
tbe  use  of  said  money  a  nauriuus  rate  of 
Interest.  (5)  That  tbe  flrat  serlea  of  stock 
bas  matnred,  and  all  stockhoiders  whose 
slinres  of  stuck  were  not  pledgt'd  to  tbe 
assuciation  have  been  paid  hy  the  asau- 
elation  the  soin  of  f  200  eacb.  Tberefore  I 
find  as  my  conclusions  of  law  tbe  follow- 
ing: That  tbe  contract  of  loan  was  nsuri- 
ons.  and  provided  for  payuinnt  of  inter- 
Mt  amounting  to  more  than  12  per  cent, 
per  annum.  Therefore  said  contract  is 
UHuriuuH,  and  ouKht  to  be  canceled,  and 
all  payments  made  thereon,  whetlier  as 
in(<>reHt  or  on  account  of  stock  subscript 
tlons.  should  be  credited  upon  the  prlnci> 
pal  of  aald  loan,  and,  when  credited, 
amountlnx  to  more  than  tbe  orlKinal 
priucipal  of  said  loan,  tbe  sHtne  ooKbt  to 
becanreied.nnd  the  injunction  issued  here- 
in, enJoininK  defendants  from  entorclng 
tbe  deeil  of  trust  Klvfu  to  secure  tbe  pay- 
ment of  said  loan,  ought  to  be  perpetuat- 
ed." 

Tbe  conclusions  of  fact  do  not  embrace 
all  of  the  material  evidence,  nor  rflate  to 
all  oi  the  issues  made  by  tb'e  pleadlnfcs* 
Tbe  appellants  assign   the  following  er- 
rors:   No.!:  "The court  erred  In  finding 
MS  a  conclusion  of  fact  that  the  shares  of 
stock  held  by  plaintiff  In  defendant's  as- 
eociation    had    matured,   and    that   tbe 
sban>bolder8  not  in  default  holding  sncb 
Hhares  had  been  paid  each  the  sum  of  f  200 
88  tliH  value  of  such  shares;  tbe  evidence 
sliowlng  only  91'ii>-5<)  paid   to  such  hold- 
ers."   No.  2:  •'The  court  erred  in  finding 
as  a  coneloalon  of  law  that  tbe  contract 
In  suit  between  plaintiffs  and  defendant  in 
this  case  was  usuriona.  In  proridingforthe 
payment  of  Interest  thereupon  amounting 
to   more   than    12  per  cent,  per  annum, 
when  the  facts  show  that  not  so  ranch  as 
12  per  cent,   was  charged   or  collected." 
No.  3:  "The  court  erred  in   finding  as  a 
canclnsion  of  law  that  all  payments  made 
by  plaintiffs  upon   thn  contract  between 
aaiil    plnintiffit    and    defen<lant,  whether 
made  fur  account'Ot  interest  or  for  stock 
•iiUscriptiuns,  shonld   be  credited   on   tbe 
prinoipal  of   the  loan   made  by  defendant 
to  plaintiffs,  and    that  such   suras  so  paid 
amuunted  to  more  than  the  original  prin- 
cipal of  said   loan,  because  the  said   pay- 
ment!) could  only  properly  apply  as  made 
and  intended  to  be  applied  as  tlie  parties 
to  ttiecontrnct  agreed;  that  la  to  say,  to 
tbe  extinguishment  of  tbe  loan,  and  the 
payment  of  the  stock  dues,  resppclivsiy.'' 
.No.  4:  "The  conrt  erred  in  rendering  juilg- 
ment  tor  plaintiffs  herein,  for  this:    that 
tbe  evidence  disclosed  that  plaintiffs  were 
ioMly  indebted   to  defendant  In   a   large 
onm  of  money  secured  by  the  lien  of  a 
deed  of  troKt  ujiun   the  property  described 
in  plaintiffs*  petltlun  herein. " 

The  ondlspnted  evidence  was  that  while, 
aeconllngto  tbe  by-laws,  the  withdraw- 
al Tnlne  of  all  shares  was,  when  they  ma- 
tured, 9200  each,  yetthe withdrawal  valne 
u' plaintiff's  shares  was  only  $183.50  each. 
The  explanation  given  by  tbe  only  wit- 
n«m  who  testified  upon  the  issus  was  that 
All  the  holders  of  shares  of  that  series 
not  la  default  desired  to  withdraw  before 


the  regular  malnrlty  of  tbe  shares,  and 
requested  the  association  to  permit  to  be 
withdrawn  and  havecanceted  their  shares 
in  that  series,  by  fixing  the  withdrawal 
Yalue  upon  the  basis  of  the  amounts  paid 
In  by  them  on  the  shares  owned  by  them 
and  the  prohts  realised  upon  the  same  up 
to  June,  1^91.  The  usHocintiun  cuntteoted 
to  this  arrangement,  and  the  withdrawal 
▼alue  was  fixed  by  agreement  at  f  133.50 
for  each  sham."  We  can  see  no  good  rea- 
son why  this  agreement  should  not  be 
executed.  It  there  exists  any  Just  cause 
why  It  should  not  be  as  applicable  to  the 
appellee  as  it  is  to  other  stockholders  it 
was  not  (iiode  to  so  appear  in  the  rerord 
before  ns.  The  evidence  t-huws  thnt  one 
sertion  of  the  by-laws  reads  as  follows: 
"Sec.  13.  Should  any  borrower  desire  to 
repay  to  the  association  the  money  ad- 
vanced. In  order  to  redeem  his  shares,  he 
shall  repay  to  the  association  the  money 
actually  received,  and  one  eighth  of  the 
premium  fur  which  such  loan  was  raade 
for  each  year  or  fractional  (tart  thereof 
such  borrower  has  had  the  use  of  the 
money."  It  will  be  seen  by  reference  to 
the  "note"  copied  into  tbejudge's  findings 
that  the  by-laws  of  the  corporation  were 
"made  a  part  of  the  note."  In  the  case  of 
Henael  against  the  sanio corporation  we 
have  at  this  terra  decided  that  this  by-law 
controlled  as  to  the  amount  of  money, 
principal  and  interest,  that  was  to  be 
paid  by  tbe  borrower,  and  evidenced  the 
true  contract  between  the  parties.  Tlie 
facts  of  tills  case  differ  In  an  important  re- 
spect from  the  case  above  referred  to. 
The  amount  of  money  received  by  the  bor- 
rower was  greater  in  this  one,  and  the 
percentage  or  premium  paid  by  him  was 
correspondingly  less  upon  each  share  of 
stock.  Tbe  appellee  in  this  case  re- 
reived  $1,440,  and  executed  his  note  for 
$2,000.  Of  tbe  last  amount  $1,200  repre- 
sented the  premium  to  be  paid  by  him. 
Twelve  p<>r  cent,  per  annum  on  $1,440  Is 
$I72.)W.  According  to  the  by-law  one 
eighth  per  annum  of  $l,2ii0  (the  preminm) 
represents  what  tlie  borrower  promised 
to  pay  for  the  use  of  the  money.  That 
was  $150  yearly,  and  consequently  less 
than  12  per  cent,  on  thesnni  borrowed. 

In  considering  the  question  of  nsury, 
pn.ymentH  made  for  stock  in  the  corpora- 
tion should  nut  he  estimated.  Sucn  pay- 
ments are  not  made  fur  the  use  of  bor- 
rowed money,  but  throngh  them  the 
shareholder  acquires  an  interest  in  the 
property  of  the  corporation.  The  share- 
holder is  not  necessaril.y  also  a  burruwer. 
If  he  is  not  one,  he  pays  for  his  stork  on 
the  same  terras  tliat  the  borrowing  Htock- 
holder  does.  There  is  no  InconHlstency  In 
the  double  relation.  It  not  also  a  bor- 
rower, the  retiring  stockholder  withdraws 
the  value  of  his  stock,  if  he  is  also  a 
borrower  he  uses  it  to  pay  his  debt  with. 
Whether  or  not  that  debt  is  tainted  with 
nsury  will  de)iend  solely  upon  theamonnt 
of  interest  contracted  to  be  paid.  We 
tnink  it  Is  clear  that  the  payment  for 
stock  was  not  a  device  to  cover  ur.ury. 
As  other  questions  relating  to  theamonnt 
of  recovery  by  the  corporation  for  ex-. 
penaes  attending  the  protection  of  the 
incumbered  property  and  tbe  enforcement 


Digitized  by 


Google 


120 


BOUXnWEiiTEUN  BEl'ORTEB.  Vou  20. 


(Tex. 


nt  the  trust  were  nut  couaiilered  by  tbe 
court  nor  embraced  by  tlie  UBslKmcvnt  ul 
errora,  we  will  reverMe  the  jii(JK<uent,  b«>- 
ranae  there  waa  error  in  <lpi-idinK  that  tbe 
contrnct  waa  aaorloua,  and  remand  tbe 
eauae. 


Campbell  v.  Ei.i^worth. 

(Supreme  Cottrt  o/  Texiu.    June  31, 1893.) 

Hastbb  4.XD  Servant — Neolioence— Isstbco- 

TlON». 

In  an  action  by  an  employe  against  a  rail- 
raad  company  for  injuries  alleged  to  have  been 
•ustainsd  in  t>oarding  Ilia  train  by  reaaon  of  a 
pile  oC  cinders  negligently  allowed  to  aocumuiale 
near  ttie  tracli,  an  instruction  that,  "l^fore 
plaintiff  can  recover,  it  must  be  shown  that  tbe 
negligence  of  defendants  "concerning  the  pile 
of  cinders,  as  alleged,  involved  bim  in  extra 
rlslc,  and  thereby  cnused  bis  injuries,"  is  erro- 
neous, because  it  assumes  as  a  fact  that  the  ao- 
cumulation  of  the  cinders  was  negligence,  while 
it  is  not  mode  so  by  statute;  and  ttie  error  is  not 
cured  by  a  subsequent  insti-uution,  submitting 
the  'question  to  the  Jury,  along  with  otiicr  ques- 
tions of  fact,  in  such  a  manner  as  not  to  correct 
the  error. 

Conimleslunena'  decisloa.  Section  B. 
Appeal  from  diMtrict  court,  WllliauiHon 
eonuty;  W.  M.  Kky.  Judsce. 

Action  by  R.  A.  Ellsworth  aKaiast  T.M. 
Campbell,  receiver  ol  tbe  International  & 
Great  Northern  Railroad  Compuny,for  in- 
JurleH  received  through  the  nlle/^ed  neffli* 
Kence  u(  defendant.  Judsment  (or  plain* 
tiff.     Defendant  appeals,    tieveracd. 

Fisher  &  Towiiea,  tot  appellant.  J.  W. 
Parker,  for  appellee. 

Garrett,  P.  J.  Tills  huU  was  brouKbt 
In  the  dlHtrict  conrt  ol  WilliaDiPon  coun- 
ty, December  14. 1891,  by  R.  A.  ISIIh worth 
aniainat  T.  M.  (Campbell,  as  the  receiver  of 
the  International  &  Great  Northern  Rail- 
road, fur  personal  injuries  sustained  by 
plaintiff  in  the  Auslin  yard,  while  in  tbe 
employment  of  tbe  defendant  as  a  locomo- 
tive engineer.  Plnlntiff  alleged  thnt.ln  at- 
temptluK  to  board  his  enxine,  which  was 
uovinfc  slowly  oast  him,  be  was  bruufciit 
in  contact  with  a  pile  of  cinders  that  the 
defendant  had  neellKentl.v  allowed  to  ac- 
cumulate alonK  the  track,  and  was  thrown 
down  and  seriously  hurt.  The  defendant 
presented  a  special  demurrer  to  tbe  peti- 
tion, that  it  appeared  attirmatlvely  rliere- 
froni  that  "plaintiff  was  j^ullty  of  neijli- 
gence  that  contributed  directly  and  pruxi" 
niatcly  to  his  Injuries,  and  but  for  which 
be  wunid  not  have  lieen  hurt. "  He  also 
answered  with  a  general  dnninrrer,  gener- 
al dtvnlaUand  a  plea  of  contributory  negli- 
Rence  on  tbe  part  of  the  plaintiff. 

From  the  uncuntradii-ted  testimony  It 
may  be  aHRumfd  that  there  was  a  pile  of 
cinderH  alons  the  tracl{  near  where  the 
plaintiff  attempted  to  board  the  engine; 
but  It  wus  a  question  fur  tbe  Jury  to  de- 
termine whether  or  not  the  fact  that  the 
pileuf  cinders  was  alluwed  to  accumulate 
there  was  ncKligence  on  the  part  of  the 
defendant,  under  all  tbe  circumstances. 
In  the  charge  to  the  Jury  the  court  gave 
then  the  following  instruction  :  "(81  Rail- 
road companies  and  receivers  of  railroads 
are  not  insurers  of  tbe  safety  of  their  em- 
ployes, aud  persona  who  enter  tbe  rail- 


mud  service,  and  operate  or  assist  in  oper- 
ating trains  or  engines,  assume  all  tbe 
rlsl(s  and  basarda  ordinarily  inciilent  to 
such  employment  and  service;  and  befora 
plaintiH  can  recover  it  mnit  be  shown 
that  the  negligence  of  the  recei vers,  Bon- 
ner and  Campbell,  concerning  the  pile  of 
cinders,  as  alleged.  Involved  bim  In  extra 
risk,  and  thereby  caused  his  injuries." 
This  instruction  Includes  a  clear  assump- 
tion of  the  fact  that  tbe  receivers  were 
negligent  in  permitting  the  pile  of  cinder* 
to  accumulate  in  the  manner  in  which 
tbe  plaintiff  had  alleged  In  his  petition, 
it  is  improper  for  the  court  In  its  charge 
to  tlie  Jury  to  assume  that  any  particular 
fart  or  state  of  facts,  not  made  to  do  so 
by  the  statute,  constitutes  n(>gligcnce:  (or 
negligence  is  a  question  of  fact  (or  tbe 
Jury.  Railway  Co.  v.  Hill,  71  Tex.  451,  9 
S.  W.  R»-p.  351 ;  Railway  Co.  v.  Mnrpby. 
40  Tex.  lioii;  Ituiiway  Co.  v.  Gasscamp,  <>9 
Tex.  547, 7  iS.  W.  Itep.  221.  We  do  not  think 
that  the  other  portions  of  the  charge  cure 
tbe  error,  because  in  the  charge  coua- 
plalned  of  it  was  emphasized  as  a  fact 
that  there  was  negligence  in  that  respect, 
and,  while  in  the  seventh  paragraph  of 
tbe  charge  the  question  Is  submitted  as  a 
fact  to  be  determined  by  the  Jury,  it  is 
submitted  along  with  other  questluna  of 
fact,  in  such  a  manner  as  not  to  correct 
the  error  already  made.  We  think  tbat 
rhe  petition  showed  a  good  cause  of  ac- 
tion, and  tbat  the  defendant's  demuner 
was  properly  overruled.  This  case  waa 
referred  to  us  for  our  decision  by  the  con- 
sent of  parties,  and,  as  tbe  Judgment  of 
the  court  below  must  be  reversed  for  the 
error  already  pointed  out.  it  is  unneceaaa- 
ry,  and  would  be  unprofitable,  for  ns  to 
consider  the  reraaiidng  assignments  of  er- 
ror. The  Judgment  of  the  court  below  ia 
reversed,  and  the  cause  remanded  for  an« 
other  trial. 

Opinion  delivered  June  31. 1803. 


SCBLEICBBR  et  ttl.  T.  GATM.f. 

(Supreme  Court  of  Texas.    June  21,  I899l) 
Advf.rsb  Possessiov — What  Coxstitdtes— Deed 
— CKUTiriCATi  or  Ackhowlbdoment— Tbbspass 

<0  TbX  TlTLS — ^EVIDEXCB. 

1.  Ocoupan-^  of  another's  land,  in  the  belief 
that  it  is  unclaimed  land  belonging  to  the  states 
does  not  constitute  adverse  poQsossion. 

3.  Uov.  St.  arU.  iSUU,  431<2,  provides  tbat  tb6 
certiBcate  of  aclcnowledgment  of  a  deed  shall 
state  substantially  that  the  person  making  the 
acknowledKmunt  is  known  to  the  ofScer  taking  it 
to  be  the  person  who  executed  the  deed.  Held, 
that  where  a  t:tx  deed  la  signed,  "B.,  Tax  Col-  , 
lector  ol  C.  County,"  a  certificate  rooiting 
"Pdrsonally  appeared  B.,  tax  collector  ot  said 
county,  to  me  well  known  and  ackDOwledgod, ' 
etc.,  is  sufBoicnt. 

8.  Rev.  St.  art.  8193,  providing  for  a  limita- 
tion of  five  ye.-irs  wliere  One  in  possession  claims 
"under  a  deed  or  deeds  duly  registered, "  does  not 
apply  to  one  who  claims  under  a  deed  which  ia 
void  on  its  face.    Stattor,  C.  J.,  dissenting. 

4.  A  tax  deod  is  admissible  for  defendant 
in  trespass  to  try  title  in  support  of  a  plea  of  tha 
five-years  statute  of  limitations,  as  well  as  of 
improvements  made  in  good  faith,  without  proof 
of  the  levy  ot  the  tax  and  the  usual  prerequisites 
to  a  sale  for  taxes. 

5.  A  tax  deed  which  is  void  on  its  face  is 
•djnissible  as  e?ldenM  tor  dafendaat  la  tiaipais 
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to  try  title  In  ottpport  of  a  pie*  of  improTsments 
in  gooa  faiUt. 

CommiaiiionerH'    decision.     Section     B 
Appeal   from  district  court,  Concbo  coun- 
ty:  J.  W.  TiMMixs,  Judge. 

TreHf>aK8  to  try  title  by  (J.  H.  Schlelcber, 
ndnitniHtrator,  and  utIierH  nfraiiisc  J.  M. 
Uatlin.  JudKm^nt  (or  defendant,  and 
plainttfls  appeal.     ReTerned. 

.Sic/OH  <£  Htirrls,  for  uppellantB.  W/b- 
ptitv  Jt  Guloa,  for  appellee. 

OARitRTT,   P.  J.    This  l8  an   action   of 
trfHpnsHi  to  try  title  brought  December  20, 
]NS8.  Iiy   (j.  H.  Scliiei'-hcr,   as  ailinlnistra- 
tor   uf    tiie  estate   of  Gustav  Bcbleicher, 
tleceafied.  and  Albert  Oreiss,  aRaiust  J.  M. 
Uatlin,  to  recover  four  8ur\'eys  of  land, 
containing  160  acres  each,  being  surveys 
Non.    1,S4»,  1,S44,  i.Hio,  and   1.840,  all  situ- 
nteU    ii(  Concho  county,  and  patented  to 
J.  VoKei.    The  defendant  disclaimed  as  to 
surveya  1.844  and  1,(U5,  and  as  to  surveys 
i.,)v(3  and  l,h4(>  be  pleaded  not  Kullty,  a 
tax    title,  limitations  of  6  and   10  years, 
and     iinproveinents   in   good    fnith.    To 
the  defendant's   pleas    the   plaintiffs   de- 
nitjrred   tienerally  and  specially.    The  de- 
mnrrers  were  overriileil.  and  plaintiffs  ex- 
cepted.   Trial  was  had  Itriore  a  Jury  May 
10.   1KM>,   and  resnited  la  a    verdict   and 
Sudxinent  )a  favor  of  tbe  defendant  for 
■urvey  No.  1,846  apoa  bis  plea  of  10  yeara' 
liniitaiiun.     Appellants'   assiiinments   of 
error,  with  respect  to  tbe  charge  of  tbe 
eonrt  given  to  tbe liir.r  upon  tbestatates 
of  limitations,  and  tbe  refusal  of  the  lu- 
Mtructions  thereon  requested  by  them,  and 
that   the  verdict  of  the  Jury  is  not  sus- 
tained by  the  evidence,  present  tbe  ques- 
tion MS  to  tbe  legal  sutiiciency  of  the  testi- 
mony to  sustain  the  finding  of  the  Jury 
of  10  yeara' liinltntion  In  favor  of  the  de- 
fendant, and   it  will   not   be  necessary  to 
notice  them  in  detail.    It  Is  contended   by 
the  appellar.ts  that   the  defendant  entered 
upon  the  land  with  no  Intention  to  claim 
the  same  adversely,  and  that  his  posseai- 
slon    thereof  was   never   adverse  to  the 
true  owner.    In  support  of  his  plea  of  10 
years'  limltntion,  the  defendant  testified 
that  he  moved  on   the  land  in  July,  1876; 
that   he  was    moving   vi-est    with   some 
stock   looking  for  a   place  to  stop,  and 
found   a   man   named   Gordon   occupying 
tbe  land,  who  told   him   that  It  was  va- 
cant.   He  traded  Gordon  u  bull  for  his 
claim,  and  aftervvanis  built  a  puncheon 
house  ini    the  survey  1,846      He  had  lived 
on  this  survey  continuously  ever  since  July, 
187(i,  and  bad  made  i^thf-r  improvements 
.  thereon.    In  August,  1S82,  he  built  a  lum- 
ber dwelling  house  worth  SI.OOO  or  fl.'iOO; 
also  a  rock  corral  worth  f200;  and   his 
brother-in-law  built  In  the  sumo  year,  1S82. 
with    defendant's     permlssiiin,    a     house 
worth  $£>0,  for  which  defendant  paid  him, 
in  ISM.  $2M).    Defendant  has  45  or  50  acres 
uf  land  inclosed.      It  was  all  Inclosed  In 
1876.  and  about  }i.5  acres  of  it  has  been  in 
eoltivatloii  ever  since.    The  indosure  in- 
clndes  four  or  Ave  acres  of  surrey  1,843. 
Defendant  thought  tbe  land  was  vacant 
BBtii  1x79,   when  be  was   informed  that 
the  plaintiffs  owned  It.    He  had  intended 
to  pre-empt  the  land,  but  did  not  know 
wbar9  to  go  to  file  on  It,  as  Concho  coun- 


ty was  then  nnorganixed.  No  taxes  were 
ever  paid  on  the  land  by  him  until  1K8U, 
when  he  bought  It  at  tax  sale.  He  had 
redeemed  it  and  paid  tbe  taxes  on  it  ever 
since.  Four  or  Ave  years  before  the  trial 
of  the  case  he  went  to  De  Witt  count.v  to 
see  Gov.  Ktockdaie,  but  did  not  offer  to 
buy  the  land.  In  behalf  of  tbe  plaintiffs, 
one  Katchfurd  testified  that  he  had  once 
acted  as  agent  for  pluintitf.s,  and  had  ne- 
gotiated with  dcfeudaut  to  sell  him  the 
laud  in  conlroverHy.  and  that  defendant 
hH<l  told  him,  before  tbe  trial  of  the  case, 
that  be  hud  ouce  offered  Proctor,  who- 
was  plaintiffs' agent,  $1.25  per  acre  for  the 
land,  and  had  alno  once  offered  Gov. 
Stockdale,  the  hu.sliand  of  one  of  the  heirs 
of  Gustav  Schleicher,  deceased,  fl.riO  per 
acre  for  the  land.  Bierschwale  testitied 
tbat  he  had  been  agent  for  plaintiffs  to 
sell  the  land  in  controversy,  and  had 
seen  defendant  in  Mason  in  1S.S5,  and 
8pol<e  about  selling  the  land  to  him:  that 
defendant  said  he  was  not  able  to  buy  the 
land  then,  but  wanttKl  to  buy  It,  and  in- 
tended to  buy  It  when  he  got  able;  tbat 
be  saw  defendant  again  in  abuut  six 
months,  and  bad  a  conversation  with 
him  to  about  the  some  effect,  in  18K8  he 
saw  defendant  at  the  house  on  the  land, 
and  tbat  the  latter  said  he  had  not  been 
able  to  sell  any  cattle  and  bud  no  money, 
but  that.  If  he  could  make  the  necessary 
arrangements  for  money,  he  would  come 
down  to  Mason,  and  see  witness  about 
buying  the  land  ;  that  he  wanted  survey 
1,K46  any woy.  Tills  witness  produced  a 
letter  written  by  the  defendant  to  Holmes  & 
Blerscbwale,  dated  April  27,  I8s8,  in  which 
he  stated  that  the  times  werb  bard,  aud 
that  the  price  asked  for  the  land  was  too 
high,  but  that  be  would  go  down  to 
Mason  and  see  them  about  the  land  next 
month.  Defendant  said  he  did  not  re- 
member offering  to  buy  the  land  froin 
plaintiffs,  and  had  never  proposed  noi 
offered  to  buy  it  from  any  one;  that  b« 
hnd  never  recognized  plaintiffs'  claim  to 
the  laud  In  controversy.  Under  tbe  de- 
fendant's own  statements,  his  holding 
was  not  adveme  until  1879,  for  be  believed 
until  then  that  the  land  belonged  to  the 
state.  Mhoon  v.  Cain,  77  Tex.  317.  14  S. 
W.  Rep.  24.  The  holding  must  be  against 
the  claim  of  ail  otiier  persons,  to  be  ad- 
verse, and  as  held  in  Craig  v.  Cartwrlgbt, 
65  Tex.  424,  sucli  holding  may  be  deeined 
adverselnailcasesin  which  occupancy  and 
exercise  of  ordinary  acts  of  ownership  are 
shown,  unless  the  holding  is  shown  to 
have  been  in  subordination  to  the  title  of 
the  real  owner,  bub  It  is  not  necessary 
that  the  real  ow  ner  should  be  known. 
Tbe  defendant  failed  to  show  such  pos- 
session as  would  give  him  title  under  tbe 
atntute  of  10  years'  limitation. 

It  becomes  immaterial  whether  the  ac- 
tion of  tlie  court  in  overruling  the  plain- 
tiffs' demurrer  to  the  defendant's  plea  set- 
ting up  the  lO-years  statute  of  limitation 
was  correct  or  otherwise,  as  he  failed  to 
sustain  his  plea.  It  follows,  from  the  fore- 
going disposition  of  tbe  question  with  re- 
gard to  tbelO-years  limitation,  that  the 
Judgment  of  the  court  below  must  be  re- 
versed, unless  It  can  be  sustained,  U  other- 
wise correct,  under  the  plea  of  five  years' 
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limitation.  Defendant  put  in  eridence  the 
tax  deed  from  tlie  tax  cullector  ot  Conrho 
comity  to  bim  in  order  to  support  lila 
plea  of  iroprovemeutH  made  In  kooU  fuitli 
and  uf  tlie  flve-years  atatote  of  limitation. 
No  evidence  waa  offered  In  connection 
with  thia  de<!d  to  show  a  levy  of  taxes 
and  other  prereqaisltes  to  title  under  a 
tax  deed,  and  it  was  admitted,  over  the 
ohjKCtion  of  the  plaintiffs,  on  Krounds  re- 
lied ou  in  their  brief,  as  follows:  (1)  The 
deed  was  void  on  Its  face,  bevanse  it  showed 
that  four  seimrnte  and  distinct  surveys 
had  been  sold  us  the  property  of  unknown 
owners  for  an  a^Kregate  taxulf6.40,  with- 
out deriignatinK  what  amount  of  tax  was 
due  by  each  unltnown  owner  or  on  each 
survey;  (2)  it  was  not  shown  that  the 
prerequJHltes  ol  a  sale  had  been  compiled 
with ;  (3)  the  deed  was  not  properly  ac- 
knowled»;ed  for  record.  The  certlllcate  of 
acknowledgment,  instead  of  reciting  that 
the  grantor  was  known  to  the  ofBcei;  tak- 
ing the  acknowledgment  to  be  the  person 
whoexecuted  the  deed, reel  ted:  "Personally 
appeared  J.  T.  Bates,  tax  collector  of  said 
-county,  to  me  well  known  and  acknowl- 
edged," etc.  The  deed  was  signed,  "J.  T. 
Bates.  Tax  Collector  of  Concho  County." 
Tills  was  a  substantial  conipllauce  with 
the  statute.  Rev.  iSt.4.S09,  4312;  Schramm 
V.  Gentry,  63  Tex.  588:  Salmon  t.  Huff,  80 
Tex.  l:%,  I58.W.  Rep.  257, 1047.  A  tax  deed  is 
admissible  In  evidence  to  support  the  plea 
of  live  years' limitation  as  well  as  of  im- 
provements made  In  good  faith,  without 
proof  of  a  levy  of  the  tax  and  the  nsnal 
prerequlHltes  to  a  sale  for  taxes.  Fowler 
v.  Simpson.  79  Tex.  61S.  15  8.  W.  Rep.  682; 
Seemuller  v.  Thornton,  77  Tex.  loS.  18 
S.  W.  Rep.  846;  House  t.  Stone,  64  Tex. 
688. 

An  Inspection  of  the  tax  deed  admitted 
in  evidence  will  show  that  the  four  sur- 
veys lor  which  plaintiffs  brought  this  suit, 
and  as  to  two  of  which  the  defendant  has 
set  up  title  under  the  five-years  statute 
ot  limitation,  having  dlscloinied  as  to 
the  others,  were  sold  as  one  tract,  or  in 
gross,  as  the  property  ot  unknown  own- 
ers, and  that  all  were  bought  by  the  de- 
fendant for  the  sum  of  916.40.  A  deed 
showing  on  its  face  that  the  sale  for  taxes 
was  made  of  several  tracts  of  land  la 
groH!«  is  void.  Faut  v.  Branln.  (Sup.  Ct. 
Tex.)  5  Tex.  Law  Rev.  764.  The  question 
ariKes  whether  or  not  a  tax  deed  void  on 
Its  face,  but  purporting  to  convey  the 
land.  Is  a  deed,  within  the  meaning  of  the 
five-years  statute  of  limitation.^  Avoid 
deed,  duly  registered,  is  a  suHlcient  memo- 
randum ot  title,  under  the  ten-years  stat- 
ute, to  fix  the  bonndarles  uf  the  possess- 
or's claim.  (Wofford  v.  McKInna,  23  Tex. 
80;  I  but  in  such  case  it  is  considered  a 
memorandum  ot  title  other  than  a  deed. 
We  And  the  expression  in  some  ot  the 
cases  that  a  tax  deed,  not  void  onltR  fa<-o, 
will  support  the  plea  of  five  years'  stat- 

■Rev.  St.  art.  8198,  provides  that  "every  suit 
*  *  *  to  recover  real  estate,  as  against  any 
person  having  peaceable  and  adverse  possession 
thereof,  cultivating,  using,  or  enjoying  the  same 
and  payinft  taxes  thereon,  if  any,  and  claiming 
under  a  deed  or  deeds  duly  registered,  shall  be 
Instituted  within  five  years  next  after  the  cause 
of  action  has  acorued,  and  not  afterwards. " 


ute  of  limitation;  hot  an  examination  ol 
the  cases  will  show  that,  wherever  this 
has  been  held,  the  deed  was  void  for  the 
want  of  a  sufficient  description  of  ttie 
land.  In  Fry  v.  Baker,  59  Tex.  405,  the 
deed  of  a  married  woman,  It  not  appear- 
ing on  the  face  of  the  deed  but  that  she 
was  a  feme  sole,  was  deemed  sufllcient  to 
support  the  plea.  In  the  discussion  ol  the 
question  the  court  said:  "However,  the 
rule  is  well  established  that  a  ronveyance 
void  on  its  face  Is  not  a  deed  in  contem- 
plation of  the  statote,  and  will  not  anp- 
port  the  defense  of  five  years'  limitation." 
A  deed  void  for  uncertainty  of  description 
must  necessarily  be  held  insufflcieut  to 
support  the  plea,  because,  as  was  said  in 
Kilpntrick  V.  SisnoroB,  23  Tex.  136:  "The 
object  ot  the  statute  in  prescribing  regis- 
try of  the  deed,  as  necessary  to  enable  the 
possessor  to  avail  himself  ol  the  Ave  years 
ot  limitation,  is  to  give  notice  to  the  own- 
er that  the  defendant  In  possession  is 
claiming  under  the  deed;  and.  If  there  is 
such  falsity  or  uncertainty  of  description 
as  that  it  will  not  answer  the  purpose  in- 
tended, it  cannot  be  considered  a  deed 
duly  registered,  within  the  meaning  of  the 
statute."  But,  in  order  to  comply  with 
the  statute,  there  must  be  not  only  asatB- 
clent  description  ot  the  land,  so  as  to  en- 
able the  owner  to  know  that  it  is  the  land 
claimed,  but  the  possession  must  be  under 
a  d?ed,  not  some  memorandum  of  title 
other  than  a  deed.  "The  statute  Intends 
an  Instrument  which  Is  really  and  In  fact 
a  deed,  possessing  all  the  essential  legal 
requisites  to  constitute  it  sut-h  in  law; 
•  •  •  an  Instrument  by  Its  own  terms, 
or  with  such  aid  as  the  law  requires,  as- 
suming and  purporting  to  operate  as  a 
conveyance;  not  that  it  shall  proceed 
from  a  party  having  title,  or  mast  actual- 
ly convey  title,  to  land,  but  it  must  have 
all  the  constituent  parts,  tested  by  Itself, 
ol  a  good  and  perfect  deed."  WolTord  v. 
McKlnna,  28  Tex.  48.  And  It  "must  be 
such  as  would  vest  the  right  of  possession 
in  the  partyclaiming  under  it.  The  barof 
the  statute  will  not  be  prevented  be- 
cause the  deed  is  inoperative  by  reason  ot 
extraneous  circumstances."  Bombarger 
r.  Morrow,  61  Tex.  419.  Tested  by  itself, 
the  deed  relied  on  by  the  defendant  In  this 
case  shows  that  the  title  did  not  pass,  be- 
cause there  was  no  snch  sale  of  tbe 
land  as  was  aothorlied  by  law.  There 
Is  no  necessity  of  resorting  to  extra- 
neons  circumstances  to  show  that  the 
deed  Is  void.  Its  own  recitals  show  that, 
and  no  recovery  of  the  land  conld  be 
had  in  u  suit  based  thereon.  A  void  in- 
strument will  not  support  color  of  title 
under  the  statute  of  three  years'  llmlta- 
Mcin.  Green  v.  Hugo,  SI  Tex.  452, 17  S.  W. 
Rep.  79.  The  requirements  are  more  rigid 
under  the  five-years  statute,  because  tiie 
chain  of  title  Is  dispensed  with;  and  pos- 
senslon  and  other  Iniddents  or  ownership, 
including  a  deed,  are  made  necessarv. 
Mitchell  V.  Burdett,  22  Tex.  633.  Tile  deed 
is  required  because  It  should  be  a  deed, — 
a  solemn  act  purporting  to  convey  tbe 
title  to  the  person  In  possession,  and  upon 
Its  face  conveying  the  title.  It  Is  not  re- 
quired in  order  to  furnish  constructive  pos- 
session to  boundaries  wbon  all  tbe  land 
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-claimed  Ib  not  actually  occupied,  for,  in 
that  caae,  the  lanRuaKe  of  tlie  statute 
vvoald  liave  been  the  SHnie  aa  it  lain  the 
caae  of  10  >ear8'  limitation.  There  waa 
aome  reaaon  for  the  UHt»  of  the  word 
"deeil"  inatead  of  the  worda  employed  iu 
tbe  other  articles  of  tlie  Htatute. 

We  should  not  be  milled  by  tbe  phraiie 
"color  of  tltlp,"aa  it  la  nned  In  the  con- 
atractlon  of  the  statuteA  of  other  atatea, 
liecaaae  it  la  aaed  in  a  different  sense  from 
that  dedned  In  our  atatute.  A  claim  un- 
<ler  "color  of  title,"  iu  its  general  senHO, 
Is  aucb  aa  to  Kive  conatructlve  puaneasion 
to  the  bounditrtes  claimed,  where  there  is 
no  actual  poHHfSHlon  of  nil  the  land  aa  un- 
der our  lO-yeara  atatute.  When  u  peraon 
eotera  upon  land  without  any  deed  or 
color  of  title,  he  is  a  naked  poaHeaHur,  and 
his  posseaalon  la  reatrlcted  to  the  land  ac- 
taally  occupied  by  him,  but  when  he  Koes 
into  posaeHNion  under  "color  of  title, "  aa 
Keoerally  underatoud.lt  Klves  constructive 
posMCHSlon  tn  the  buutularlea  defined  In  the 
iDstruinent  under  which  he  holda;  und 
many  of  tbe  authorities  from  other  states 
a);ree  with  our  own  in  holdlnff  that  such 
inatrnment  need  not  be  valid  as  a  convey- 
ance on  its  face.  Charlc  y.  Saffold,  13 
Tpx.113:  Wood,  Llm.A'-t.§  239.  and  notes. 
Our  flre-yeara  statute  evidently  bases  the 
-claim  opon  a  deed,  and  the  extensinn  by 
eonatrnctive  possesHlon  to  the  boundaries 
-defined  iu  the  deed  ia  incident  thereto. 
The  writing  muat  be  upon  its  face  a  deed. 
If,  on  applying  the  rulea  of  law,  it  appears 
on  Ita  face  void,  then  it  la  not  a  deed,  but 
a  mere  memorandnm  or  other  writing. 
We  are  of  the  opinion  that  the  tax  deed 
was  not  adiniaalble  in  evidence  in  support 
-of  tha  defendant's  plea  of  tlve-yeara  stat- 
ute uf  limitation  ;  but  it  was  admissible 
in  support  of  bis  plea  of  improvements  in 
good  faith,  aa  the  queatlon  of  whether  or 
nut  the  defendant  might  be  a  posHeasor  in 
good  faith  is  one  that  should  be  left  to  tbe 
]ury,  under  proper  instructions  from  the 
court;  for  It  has  been  held  that  oneinpus- 
aesalon  under  a  void  tax  deed  may  be  a 
puMHeaaor  In  good  faith.  House  v.  Stone, 
«4  Tex.  0.s:i;  Berry  v.  Donley,  26  Tex.  737; 
HIM  T.  Spear,  48  Tex.  5N3. 

It  is  not  necessary  to  notice  the  remain- 
inix  queatlon  presented  by  the  appellants 
in  their  brief.  We  conclude  that  the  judg- 
ment of  the  court  below  ahould  be  re- 
versed, nnd  the  cause  remanded. 

Adopted  by  anpreme  court,  June  21,1882. 

(June  80,  1892.) 
8TATT01,  C.  J.,  (dissenting.)  For  the 
pnrpoRefl  of  this  case,  let  it  be  conceded 
that  it  iippears  from  the  tax  deed  that  the 
tax  collector  sold,  in  gross,  lour  tracts  of 
land,  assessed  to  unknown  owners,  for  the 
taxes  due  un  all  of  them.  Does  It  follow 
from  tills  that  the  tax  deed  was  void,  In 
such  sense  ns  to  deprivelt  of  the  character 
of  a  "deed,"  as  the  word  is  used  In  tbn 
statute  prescribing  the  right  of  a  person 
who  holds  lands  for  the  period  of  five 
yeara  with  the  payment  of  taxes,  "under 
a  deed  or  deeds  duly  registered?"  "The 
object  of  tbe  statute,  In  prescribing  regis- 
try of  the  deed  as  necessary  to  enable  the 
possesaur  to  avail  himself  of  tbe  five-years 


limitation,  is  to  give  notice  to  the  owner 
that  the  defendant  Is  claiming  under  the 
deed."  Kilputrlck  v.Slsneros.  -J3  Tex.  130. 
This  purpow  is  inanifest.  and  ought  to  be 
kept  steadily  in  view  in  every  inquiry  a« 
to  thesudlclency  of  a  paper  to  constitute 
what,  within  the  meaning  of  the  statute, 
Is  a  deed,  it  has  been  repeatedly  held  that 
a  paper  which  does  not  contain  a  sufflclent 
description  of  the  land,  when  aided  by 
such  extrinsic  evidence  as  is  admissible  tor 
that  purpose  as  will  identify  It,  is  not 
sutlicient  to  sustain  five  years'  limitation ; 
but  the  reason  of  this  is  that  such  a  paper 
does  not  purport  toconvey  any  particular 
land, — does  not  purport  to  convey  any 
land  at  all,— and  hence,  wlieu  registered, 
cannot  give  notice  of  adverse  claim  to  any 
particular  land,  or  to  any  land.  The  pur- 
pose of  the  statute  ia  to  require  notice  of 
adverse  claim  to  the  particular  land  to  be 
given  in  the  manner  presclbed,  but  deeds 
have  been  held  sufficient  to  do  this  where 
the  description  was  very  general,  as  In 
the  case  of  Cantagrel  v.  Von  Lupin, 68  Tex. 
hli<,  where  the  description  was,  "all  the 
lands"  of  thegrantor  situated  In  the  coun- 
ty named.  That  description  had  to  be 
aided  by  other  registered  deeds,  but  was 
held  sufHcient.  The  difficulty  in  this  case 
does  not  arise  from  any  want  of  full  and 
accurate  descrintion  of  the  land  the  tax 
collector's  deed  purports  to  Convey,  but 
goes  to  the  question  of  his  lawful  power 
to  sell  the  land  as  hi;  did,  and  to  convey 
fonr  tracts  by  one  deed.  The  question  of 
power  to  sell  and , convey  will  necessarily 
enter  into  every  inquiry  as  to  the  title  or 
right  bearing  capnclty  of  a  deed;  for,  un- 
less the  person  executing  It  has  power  to 
convey,  title  cannot  pass  by  bis  deed.  Is 
a  writing  executed  as  tbe  law  requires 
conveyances  of  land  to  be,  which  ap<in  Its 
fnce  purports  to  convey  Innd  therein  de- 
scribed, any  less  a  deed,  within  the  mean- 
ing of  the  statute,  because  executed  by  a 
person  not  having  power  or  right  to  con* 
vey,tban  would  it  be  if  the  person  had  full 
power  legally  to  execute  it?  A  deed  ex- 
ecuted by  a  person  having  neither  power 
nor  right  to  convey  land  it  purports  to 
omvey  will  support  the  statute,  the  other 
necessary  facts  existing.  WoRord  v.  Mc- 
KInnn,  23  Tex.  43;  Flanagan  v.  Boggess, 
40  Tex.  8.%;  Hnnton  v.  Nichols,  55  Tex. 
230.  Does  the  fact  that  a  deed  upon  Its 
face  develops  a  defect,  either  in  tbe  power 
of  itsinakerorlii  his  right  to  convey,  make 
it.  when  placed  on  record,  less  effective  no- 
tice <if  an  adverse  claim  than  would  it  be 
it  no  such  defect  appeared  ?  Such  a  defect 
may  defeat  the  operation  of  the  convey- 
ance as  a  vehicle  tor  the  transmission  of 
right,  and  may  show  that  a  person  well 
Informed  In  the  law  would  notnssertclaim 
under  it,  but  cannot  deprive  the  paper  of 
the  character  of  a  deed,  nor  divest  it,  when 
recorded,  of  Its  capacity  to  give  notice  of 
advers«  claim.  What  is  a  "deed,"  within 
tbe  meaning  of  the  statute?  The  books 
tells  us  that  "a  deed  is  a  writing  sealed 
and  delivered  by  the  parties,"  but,  under 
the  statutes  of  this  state,  sealing  is  unnec- 
essary in  most  cases.  It  was  correctly 
said  In  Wofford  v.  MrKlnna,  that,  ny  the 
word  "deed,"  the  statute  intends  an  In- 
atrnment wbicb  ia  really  and  in  factadeed, 
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pu8fietifiint(  all  the  psReutial  legal  requisites 
to  coiiHtitiite  ItHiiuli  inlaw.  As  In  very 
well  expreHued  in  the  l>riel  of  cniiiiHel,  it 
tiiust  be  "an  instrument  by  its  own  terms, 
ur  with  such  aid  an  the  law  requires,  t%8- 
ftainiuK  and  purporting  to  operate  as  a 
conveyance,  not  that  It  shall  proceed  from 
a  party  haviuK  title,  or  must  actually 
convey  title  to  the  land,  but  ic  niiiHt  hure 
all  the  coimtltuent  parts,  tested  by  Itself, 
of  a  KO'Kl  and  perfect  Jeed."  The  instru- 
ment in  question  was  In  writing,  signed 
by  its  makurand  by  him  properly  acknowl- 
edged, it  nnnies  the  grantee,  and  as- 
Bumes  to  convey  to  him  the  land  In  It  de- 
scribed. It  has  all  the  constituent  parts, 
tebted  by  itself,  of  a  good  and  perfect 
deed,  and  was  delivered;  and  I  see  not 
the  slightest  reason  to  doubt  that,  within 
the  uieauing  of  the  statute,  it  is  a  deed. 
In  Flanagan  v.  Boggess,  the  sole  purpoHo 
of  the  registered  lieeii  is  again  asserted, 
and,  after  reierring  to  prt«eding  cases, 
the  opinion  declares  that  "those  cases  kg 
no  further  than  to  hold  such  deeds  not  to 
be  deeds  duly  registered  under  tlie  statute 
when  there  is  on  their  face  snch  uncer- 
tainty ol  description  or  such  contradictory 
description  that  they  do  not  serve  to  des- 
ignate the  land  conveyed.  Where  a  tax 
deed  gives  what,  on  Its  face,  appears  to 
be  a  Hutnclent  description  of  the  land  con- 
veyed, and  there  is  no  evidence  developing 
any  latent  uncertalnt,v,  those  cases  do  not 
decide  that  such  a  deed  does  not  satisfy 
the  statute."  No  case  can  befound  in  this 
Slate  In  which  It  has  been  held  that  a  deed, 
void  for  other  cause  than  want  of  sutli- 
cleat  description,  would  not  support  limi- 
tation based  on  ad  verse  possession  for  five 
years,  the  other  statutory  requisites  being 
shown.  A  broad  statement  of  such  a  rule 
was  made  in  Fry  r.  Baker,  but  the  cases 
cited  in  support  of  it  were  cases  In  which 
the  deeds  were  held  void  for  want  of  sufB- 
cJent  description  of  the  land  intended  to 
be  conveyed.  Bonibarger  v.  Morrow  was 
a  case  In  which  a  person  conveying  atract 
of  land  reserved  a  life  estate  to  himself, 
and,  by  reason  of  his  possession  under  this 
reservation,  the  remainder-man  sought  to 
avail  himself  of  thostatute  on  the  deed  ex- 
ecuted to  himself,  without  showing  that 
his  grantor  held  under  a  registered  deed, 
and  the  expressions  in  the  opinion  must 
be  considered  in  the  light  of  the  facts  be- 
fore the  court.  Giving  full  effect  to  tbe 
deed  in  that  case,  the  possession  could 
not  be  referred  to  It..  In  Parker  v.  Bains, 
ftO  Tex.  16,  a  party  set  up  limitation  of  five 
yea rs,l)ahinghls right, so  far  as  paper  title 
Went,  on  u  grant  made  after  tbe  closing 
of  the  land  otiices  in  IS30.  Bach  grants 
were  veld,  and  bore  evidence  of  their  in- 
vnltility  oa  their  faces,  and  while  It  was 
held,  in  accordance  with  a  long  line  of  de- 
cisions, that  such  a  title  would  not  sus- 
tain limitation  based  on  threo  years' ad- 
verse possession,  the  intimation  was  that 
the  title  would  sustuiu  the  plea  of  five 
years  If  the  other  necessary  facts  were 
proved,  but  they  were  wajiting.  In  Wood 
V.  Welder, 42  Tex.  400.  that  a  grant,  not  to 
n  colonist  within  the  literal  leagues,  made 
after  the  year  lt«24,  and  not  showing  the 
consent  of  the  executive  of  the  Mexican 
Natloa.  would  sustain  five  years'  limita- 


tion If  the  testlmonlo  was  duly  recorded, 
was  not  questioned:  l>ut  io  such  a  case  it 
miglit  be  held  that,  as  consent  to  the- 
grant  might  be  shown  otherwise  than  ia 
the  grant  itself,  this  class  of  cases  would 
not  bear  distinctly  on  the  question  in- 
volved in  this  case.  To  make  the  question' 
of  power  toexecute  a  paper  having  all  the 
forms  and  rc-quUltes  of  a  deed,  whether 
this  appears  In  the  deed  or  b.v extrinsic  ev- 
ideace.  an  inquiry  In  deterniininu  whether 
a  paper  is  a  deed,  seems  to  me  wholly  In- 
admiaslhle,  under  a  statute  in  which  the 
existence  of  a  deed  and  its  record  is  only 
necessary  in  order  to  give  to  the  real  owner 
notice  of  adverse  claim ;  and  I  do  not  con- 
cur in  so  much  of  the  opinion  in  this  case 
as  holds  that  the  tax  deed,  with  the  other 
necessary  fncts,  would  not  support  liial- 
tation  based  on  five  years'adverse  posses- 
sion. The  statute  evidences  the  opinion, 
of  the  legislature  thata  forged  instrument 
may  be,  within  the  meaning  of  tbe  stat- 
ute, a  deed,  hut  expressly  denies  tiie  bene- 
nts  of  this  particular  law  of  limitation  to 
Bucb  persons  as  liold  under  tbem. 


SWBTMAIf  V.  SANDRRS. 

{Supreme  Court  of  Texas.    June  21, 1898.) 

PoBLio  Lands — Titlb  fbom  State — HoifK8TBAi>^ 
Want  op  Bettlemkst— Impkovembnts. 

1.  Asnrveyof  pnblic  land  as  and  for  a  bome- 
stead,  under  tbe  act  of  ISTd,  not  followed  by  ac- 
tual occupation  and  setUement  thereon  by  the 
person  obtaining  tbe  survey.  Is  anautborized  anft 
void,  and  does  not  sever  the  land  from  tbe  pubUo 
domain. 

2.  A  person  who  takes  possession  of  tbe  lancl 
under  a  lease  from  one  claiming  tbrougb  suolv 
survey,  believing  In  the  good  title  of  his  lessor, 
bat  who  afterwards  discovers  tbat  the  land  i» 
vacant,  roay  repudiate  his  contract  of  lease  with- 
out quitting  possession,  and  prooeed  to  pre-empt 
tbe  land. 

8.  In  such  case  tbe  lessor  cannot  claim, 
ai^atnst  tbe  pre-emptor,  the  value  of  tbe  improve- 
ments put  by  bim  (tbe  lessor)  on  the  land  wbil» 
it  was  tbe  properly  of  the  state,  tbe  land  not 
being  chargeable  therewith,  and  not  having 
been  acquired  by  the  pre-emptor  when  the  les- 
sor's tenant. 

Commissioners'  decision.  Section  ▲> 
Appeal  from  district  ciiurt.  Jack  county  ^ 
J.  W.  Pattbkbon,  Judge. 

Trespass  by  C.  B.  Sanders  against  J.  U. 
Swetman  to  try  title  to  a  certain  pre  enip- 
tion  of  100  acres.  Judgment  for  plaintiff.. 
Defendant  appeals.    Beversed. 

NIeboIsoa  &  Nicholnon,  for  appellant. 
Tlios.  D.  Sparer,  for  appellee. 

Mabk,  J.  The  controversy  in  this  case 
is  atkout  a  pre-emption  homestead  survey 
of  IGO  acres  of  land  situated  in  Jack  coun- 
ty. The  verdict  and  Judgment  were  ren- 
dei-ed  ill  the  court  below  in  favor  of  the 
plaintiff,  O.  B.  Sanders,  and  the  defendant, 
J.  D.  Swetman,  has  appealed.  His  coun- 
sel have  presented  21  assignments  of 
error,  but  it  will  not  be  necessary  to 
notice  all  of  them.  Many  of  them  are  but 
repetitions  of  the  same  questions.  To 
properly  present  the  case  and  ttie  qnes- 
tions  involved,  it  will  be  necessary  to  give 
a  summary  of  the  evidence.  Tbe  follow- 
ing statement,  as  made  in  the  brief  for  tlie 
appeliuut,  ia  substuutiuUy  corcsct,  as  far 
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■ao  It  fcoes,  vis. :  "On  the  81«t  tlay  of  De- 
<:eniber,  1888,  appellee,  Bandera,  institDted 
this   salt  to  recover  of  appellMnt,  Uwet- 
mnn,  100  acres  of  lami  altuated  in  .lack 
eonnty.  Tex.    On  the  16tli  day  of  Novem- 
ber,  1S74,  ABbnry  Johnaon   harl   the  land 
sueil  fi»r  Burveyed  as  a  pre-emption,  under 
tho  BCt  of  1873.    At  the  time  of  Haiti  sur- 
vey, Awbury  JohnRon  waa  not  livInK  or 
«ettled  apun   the  land,  nor  has  lie  np  to 
thl»  day  ever  lived  on  orwettled  upon  or 
Imnrftved  snid  land.    Some  time   In  the 
year  1K75,  exact   date  not  known,  AHiinry 
jtilinaon  made  a  verbal  contract  ol  Bale  of 
said  land  to  one  Oaten  for  $5(1.    About  12 
or  15  muntba  after  the  survey  of  Anbury 
Jnhnnon,  (accordlnj?  to  the  testimony  of 
one  uf  appellant's   witnesfiea,)  Gates  went 
Intn  iHissession  of  the  land,    and    made 
Monie  iniprovements,  (according  to  one  of 
appellee's    witnesses.)     Galea   went    into 
po8iH>s8ion  during  the  spring  of  W75.    In 
the  spring  of  1876,  Gates  sold  the  land  to 
appellee,  Sanders,  by  verbal  sale,  and  he 
went  into  possession  and  made  improve- 
ments.   In  18S2,  Aahnry  Johnson,  with  the 
consent  of  Gates,  transferred  tiie  land  to 
appellee,  Sanders,  by  deed.  Gates   never 
httvlnc     received     a     wrltien     transfer. 
Neither  Gates  nor  Sanders  hud  the  land 
aorveye«l.    On  the  9th  of  April,  1SS4,  ap- 
pellee.   Sanders,  made  proof  of  his  occu- 
pancy.    He  lived  upon  the  land  until  1KS6, 
and   went  to  the  Indian  nation.    Before 
he  left  for  the  nation,  appellant  Kwetinan, 
thinkinn  the  land   i>elonKed   to  appellee, 
Handera,  proposed   to  buy  It,  but  Sanders 
told  him  he  did  not  intend  to  sell  until  he 
Kot  a  patent.    Sanders  left  for  the  nation, 
and   Swetman,  who  was  the  head  of  a 
lan:ily  and  withoot  a  home,  learned  that 
the  land  was  vacant  public  domain,  and 
be  took  posseHsion.  applied  for  a  survey, 
bad  It  surveyed,  the  field  notes  returned 
to  the  general  land   office,  and  continued 
in   pttsHfnsinn,  and  was  so  in   possession 
wtten    this  suit  was  instituted.    Sanders 
for«>aelit  an  action  of  trespass  to  try  title, 
and  pleaded  his  title.    Snetinan  unswered 
by  general  demurrer,  special  exceptions. 
and  p^eneral  denial.    A  trial  was  bad,  and 
iadgment   rendered  for  appellee,  Sanders, 
that  lie  recover  the  land  and  f«0  in  rent." 
Plaintiff  also  claimed    compensation   for 
Improvements  in  good  faith,  etc.    Appel- 
lee's eviiJence  went  to  show  that  he  leaHed 
the  land   to  appellant  at  the   lime  of  his 
departure  for  the  Indian  nation,  and  that 
be  intended  to  return  asain  and  occupy 
the    land.    There    is   evidence,  however, 
that   be  waF   absent   nhont   two   years, 
and  in  the  mean  time  had  married,    (le 
bad  actually  resided   on  the  land  nfter  his 
porcbase  from  Gates  about  12  years,  and 
durlnf;  The  greater  part  of  that  time)  was 
the    iiead    of   a    fainily  composed   of  his 
Midowed   mother  and  her  miliar  children. 
No  Unae  is  raised  upon  this  point. 

Theappellant  "made  proof  of  Johnson's 
abandonment,  fll-d  on  the  land,  and  had 
It  surveyed,  and  sent  the  field  notes  to 
Austin."  Hie  application  to  pre-empt  the 
land  was  made  on  May  10,  18.SS,  and  the 
survey  on  the  24th  day  of  said  monlh  and 
year.  There  was  some  evidence  tendlna; 
to  «how  that  the  original  claimant, 
Aohary  Johnson,  failed  to  occupy  the  land 


on  account  of  his  fear  ot  hostile  Indians, 
and  that  when  he  surveyed  it  he  intended 
to  occupy  it  as  the  home  of  himself  and 
family  as  soon  as  he  could  do  so  with 
safety.  The  qnestion  antes,  however, 
whether  he,  or  anyoneclainilngunderhim, 
ever  acquired  any  right  to  the  land,  as  he 
had  not  settled  upon  the  land  at  the  time 
when  he  caused  it  to  be  surveyed,  and  In 
fact  never  resided  upon  nor  occupied  the 
land  at  any  time  nor  in  any  manner. 
This  nuestlon  Is  sharply  presented  by  the 
following  aHHlgnments  of  error,  viz.:  "(8) 
The  court  erred  In  refusing  to  give  the 
second  special  charge  of  defendant,  to 
wit:  'If  Asbury  Johnson  had  the  land  in 
controversy  surveyed  as  a  pre-eraptionist, 
and  at  tlie  time  of  said  survey  had  never 
occupied  the  land,  the  survey  was  un- 
authorized, and  such  survey  did  not  sever 
the  land  from  the  pnblic  domain.'  (0) 
The  court  erred  in  refusing  to  give  special 
charge  number  three,  asked  by  defendant, 
to  wit:  *If  the  evidence  satisfies  you  that 
Asbury  Johnson  never  lived  upon  said 
land  in  controvera.v,  then,  if  Gates  pur- 
chased from  Asbury  Johnson,  he  took 
nothing  by  his  purchase;  and  if  Gates,  or 
said  Johnson,  or  both  of  them,  sold  to 
plaintiff,  plaintiff  took  nothing  by  his  pur- 
chase,'— because  salii  Johnson  bad  no 
right  whatever  in  the  laud,  as  it  was 
public  domain  when  Johnson  sold  it." 
Proposition  under  above  assignments: 
"A  survey  by  one  man  and  settlement  by 
another,  many  months  after,  will  not 
pre-empt  land,  but  Ir  must  be  occut)led  by 
him  at  whose  instance  the  survey  is 
made."  In  reply  to  the  above  proposi- 
tion the  appellee  submits  the  following 
counter  proposition,  vl». :  "If  Asbury 
Johnson  had  said  land  surveyed,  and  was 
bead  of  a  family,  and  intended  to  make 
this  the  home  of  his  family,  but  before  he 
went  upon  the  land  he  was  compelled 
temporarily  to  leave  the  country,  but 
with  the  intention  of  returning  again  to 
carry  out  his  intention  ol  improving  and 
making  this  place  the  home  of  hi.s  family, 
he  would  have  an  Inchoate  right  in  the 
land  which  would  entitle  him  to  return 
to  the  land,  or  to  sell  or  transfer  the  same 
to  another  person,  provided  no  abandon- 
ment was  proved,  and  the  rights  of  no 
third  party  intervened,  between  his  de- 
parture ami  the  sale  of  the  land;  audit 
would  not  be  nt'cessary  for  Johnson's  as- 
signee to  have  the  land  resurve.ved,  but 
tlie  snrvey  made  by  Johnson  would  innre 
to  the  assignee  who  purchased  his  In- 
choate right  to  the  land. " 

'i''he  evidence  Is  not  very  clear  that  John- 
son "was  compelled  toleave  theconnlry," 
or  that  he  did  so  "with  the  intention  of 
returning  again  "for  the  purpose  of  "Im- 
proving and  making  this  place  the  home 
ot  his  family,"  even  If  we  may  suiipose 
that  such  was  hisorlglnal  intention.  This 
issue,  however,  the  court  below  omitted 
to  submit  to  the  Jury,  esceiJt  in  general 
terms.  The  court  in  Its  charge  to  the  Jury 
assumed  that  Johnson's  claim  to  the  land 
was  valid  and  sufficient  to  appropriate  it. 
If  he  had  duly  caused  It  to  be  "surveyed 
under  and  In  accordance  with  the  pre-em|>- 
tion  lawn  of  this  state,  and  never  aban- 
doned the  Intention  of  moving  opon  and 
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occupying  the  same  aa  a  homestead," 
whether,  In  (act,  he  ever  occupied,  or  ac- 
toally  Rettleil  upon,  the  land  or  nut,  pro- 
vld«>(l  that  those  claimlnK  nnder  him  ru1>- 
aequently  did  so.  Manilestly,  this  was  an 
erroneous  view  ot  the  law,  and  the  court 
also  erred  In  relusing  tu  allow  the  above 
special  inHtructions,  an  requeutPd  by  de- 
fendant under  the  fucts  of  this  case.  The 
survey  of  the  land  (or  Johnsou  under  the 
net  of  1S7:3,  which  re;;ulated  the  aci^uisi- 
tlons  of  homestead  donations,  was  unau- 
thort'/.ed  and  void,  as  he  never  actually  oc- 
cupied, improved,  nor  settled  upon  the 
land,  nor  made  any  preparations  to  do  so 
lit-yond  ha  vIdk  it  surveyed.  De  Montel  v. 
Speed,  EiS  Tex.  339;  Burleson  v.  Durham, 
4C  Tex.  1.52;  Palmer  v.  Chandler,  47  Tex. 
3.12;  Miller  v.  Moss,  6.5  Tex.  180.  We  do 
not  doubt  that  If  Johnson  had  actually 
settled  upon  the  land,  but  was  driven  oH 
by  hostile  Indians  or  through  the  (ear  o( 
them,  then  such  enforced  absence  would 
not  have  amounted  to  an  al>audoniuent 
of  hisclaim  ;  but,  as  he  had  never  acquired 
any  leRnI  right  In  or  to  the  land,  there 
was  nothing  for  him  to  abandon.  II  his 
claim  could  be  recognized  without  any  ac- 
tual entry  or  settlement  upon  the  land, 
without  the  appllcalioo  or  any  land  cer- 
tllk-ate  or  warrant  or  other  evidence  of 
right  to  land,  the  homestead  law  could 
hove  been  easily  perverted.  While  the  act 
of  March  13, 1875,  entitled  "An  act  supple- 
mentary to  'An  act  for  the  bcnetit  of  actual 
occupants  of  the  public  domain,'  approved 
May  26,1X73,"  was  not  in  force  at  the  date 
0(  .lohnson's  survey,  still  he  could  have 
protected  his  claim  to  the  land  under  Its 
provisions  by  complying  with  the  same 
l(  he  hud  been  in  fact  an  "actoul  settler" 
who  had  been  "forced  to  abandon  his  land 

00  pre-empted  by  fenr  of  hostile  Indians. " 
The  act,  however, embraces  only  such  per- 
sons as  were  In  fact  actual  settlers  or  oc- 
cupants upon  the  land,  and  required  the 
additional  proof  that  the  occupant  "re- 
turned and  occupied  the  same  as  a  home- 
stead as  soon  as  It  was  safe  for  him  to  do 
so."  Johnson's  cinira  did  not  come  within 
the  provisions  of  this  act,  nor  did  he  com- 
ply with  the  same,  as  will  be  seen  from 
the  testimony  upon  the  subject.  Gen. 
Laws  1875,  p.  107;  3  Sayles"  Early  Laws, 
p. 325.  John  Mobley  testilied  that  be  knew 
Asluiry  Johnnon.  "He  was  my  brother- 
In-linv.  My  land  adjoins  th»  land  in  con- 
troversy, and  I  lived  on  my  place  at  the 
time  the  survey  was  made  for  Johnson. 
He  never  lived  on  the  place,  and  never  did 
any  work  on  It.  He  was  a  married  man. 
and  never  at  any  time  had  his  family  on 
the  place.  At  the  time  it  was  surveyed 
for  him  he  stayed  at  my  house  at  night. 
He  lived  in  Parker  county,  Tex.,  at  the 
time,  and  had  a  homestead  there.  His 
family  was  living  lo  Parker  county,  at  the 
time,  and  they  never  moved  to  nor  went 
upon  the  land  In  controvei-sy,  either  before 
or  after  It  was  surveyed.  At  this  time  the 
Indians  still  made  raids  occasionally,  but 

1  still  lived  upon  my  land,  and  so  did  my 
neljthliors,"  etc.  The  testimony  of  David 
Mobley  is  to  the  same  efffct,  and,  in  ron. 
cludiug,  he  said:  "The  Indians  daring  this 
time  sometimes  made  raids  lu  the  neigh- 
borhood, but  neither  my  neighbors  nor  I 


ever  abtindoned  car  houses  or  left  onr 
lands."  (J.  M.  Johnson  testified  as  fol- 
lows: "I  lived  near  the  plAce  In  contro- 
versy when  my  brother  bad  it  surveyed,^ 
in  1874.  At  that  time  he  had  no  home- 
stead, and  be  had  this  place  surveyed  for 
his  home;  but  soon  after  lie  was  afflicted 
with  a  bad  case  of  sore  eyes,  and  the  Indi- 
ans making  raids  Into  the  county,  and. 
it  being  dtflSrult  for  htm  to  see,  be  conclud- 
ed to  return  lo  Parker  county  until  his 
eyes  were  better,  and  the  country  was 
i;i  ore  settled;  but  he  sold  the  place  to  Geo. 
Gates,  and  never  returned."  We  conclude- 
that  the  plaintiff  fulled  to  establisli  the 
superior  title  to  the  laud  In  dispute.  Gar- 
rett V.  Weaver,  70  Tex.  463,  7  S.  W.  Reo. 
7ti(5.  He  cannot  successfully  claim  it  lit 
Johnson's  right,  liecause  Johnson  had  ac- 
quired uone;  nor  in  his  own  right  or  that 
of  Cutes,  because  neither  of  them  ever  had 
the  land  surveyed  so  as  to  sever  it  from 
the  public  domain,  and  evidence  their- 
right  thereto,  as  required  bylaw;  andtiiny 
could  not  hold  the  land  under  the  survey 
made  for  Johnson,  because  It  was  unau- 
thorized and  void.  SSuyles'  Early  Laws, 
art.  3774 ;  Miller  v.  Moss,  05  Tex.  179.  The 
court  erred,  therefore,  as  we  said,  in  refus- 
ing the  special  instructions  before  noted. 

The  appellant  also  presents  the  follow- 
ing asslgnmt-nt,  viz. :  "The  court  erred  in 
refusing  to  give  the  fourth  special  charKe 
asked  by  defendant,  to  wit:  'If defendant. 
iSwetman,  took  possession  ol  said  land 
under  a  contract  of  lease  or  purchase,  be- 
lieving that  plaintiff  had  a  good  title  to- 
the  same,  and  defendant  afterwards  dis- 
covered that  the  land  was  vacant,  he  had. 
a  right  to  repudiate  his  contract  for  lease 
or  purchase  without  quitting  possession  ; 
and  thedefendsnt  if  entitled  to  pre-empt 
land  could  take  steps  to  pre-empt  saidi 
land,' — because,(rom  the  law  and  thefacta 
in  the  case,  it  is  evident  that  defendant, 
Swetman,  took  no  right  to  ocrap.r  said 
land  from  either  Cates  or  Asbury  Johnson 
by  said  lease;  but  it  was  shown  by  the 
evidence  that,  while  holding  b.v  lease,  he 
discovered  tbMr  lack  of  title,  and  filed  on 
the  land,  complying  with  the  require- 
ments of  the  statutes."  This  Instruction 
is  in  substantial  accord  with  the  rule  upon 
the  subje<>t  as  established  by  decisions  In 
this  state,  and  we  are  therefore  of  the 
opinion  that  the  court  erred  in  refusing  to- 
allow  It.  Rodgurs  v.  Daily,  46  Tex.  578; 
Palmer  v.  Chandler,  47  Tex.  832;  Fisk  v. 
Miller.  20  Tex.  674;  Cravens  v.  Brooke,  IT 
Tex.  269. 

Complaint  is  also  made  by  the  appel- 
lant of  the  action  of  the  court  in  subniit- 
tiug  to  the  jury  the  right  ot  the  plaintitT 
to  recover  compensation  for  improve- 
ments Id  good  faith.  He  contends  that 
the  plaintiff  showed  no  such  right  as 
would  supi)ort  the  claim,  becauHe  the  sur- 
vey for  Johnson  was  unauthorized,  and 
did  not  sever  the  land  from  the  public  do- 
main, etc.  We  are  of  the  opinion  that  the 
position  is  sound,  and  must  be  sustained 
under  the  law.  The  land  being  vacant, 
and  the  property  of  the  state,  at  tlie  time 
when  the  improvements  were  made,  the 
statecould  not  have  been  required,  through 
the  instrumentality  of  the  courts,  to  make 
couipeusatiou  for  such  improvements,  In- 
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the  absence  of  a  Btntiile  anthorliine  Buch 
relief.     State   v.  Snyder,  66  Tex.  6.S7, 1»  H. 
W.  Kpp.  lOR.     VVIieii,  therefore,   the  appel- 
lant  tiled  upon  and   caused  the  land  to  be 
Hurveyetl  for  biB  hoioeHtead,  aa  ho  was  en- 
titled  to  do  under  the  laws  of  the  state, 
the  land   Itself  was  not  charged  with  the 
claim   for  luiprovementH;  and.  If  the  ap- 
pellant   did  not  acquire  the  possession  of 
the  land  as  the  tenant  of  the  appellee,  then 
no  claim    for  compensation   could   be  as- 
nerted    aeainst  bira  at  nil  for  the  Improvn- 
mcntH,  because  none  could  hare  been  nialn- 
tainofl    againnt  the  state,  through  which 
he  derived  his  rlijbt.    But  even  If  he  en- 
tered opu>i  the  laud  under  the  appellee  aa 
hia  tonant.  and  made  the  possession  thud 
acquired   the  foandation  of  his  riKht  to 
pre.enipt  the  land,  still  we  do  not  think 
that  the  claim  for  improvements  conld  he 
declared   a  cliarKe  npon   the  land   under 
such  cirruinstances,  because  of  its  home- 
stead character,  which  would  protect  It 
from  forced  aale  or  involuntary  transfer 
for  any  purpose,  except  a»  authorized  Ity 
the  constitution.     Wiietbor,    ander   aucb 
circumstances,  the  appellee  would   be  en- 
titled to  a  personal  judgment  nsalnst  the 
appellant  for  the  value  of  such  of  his  im- 
provements aa  the  appellant  has  or  will 
receive  the  benefits  of  by  reason  of  his  ap- 
propriation of  the  land,  ( while  a  tenant  of 
the  appellee.)  as  before  explained,  we  need 
not  now  deterndne.  for  the  reason  that 
the  appellee  has  not  presented  that  issue 
by  his  pleadln((a,  but  made  his  claim    un- 
der the  statute.     We  are  disposed  to  so 
hold, but  do  not  deflnltelysettle  the  point. 
On  acconnt  of  the  errors  which  we  have 
Indicated,    the    JtulKment   should    be   re- 
versed, and  the  c^use  remanded. 

Adopted  by  supreme  court,  June  21,1S92. 


Graham  et  al.  y.  Dewbbb  et  al. 
(Supreme  Court  (ff  Ttaca*.    June  21,  1S93.) 

BOCHDARIBS— UOURSBS  AND  DiSTAVCES — DlSCBIP- 
ANCIBS — ACTCAL  SOKVBT. 

Conrsies  and  distances  must  yield  to  the 
demands  of  an  actual  survey  wben  the  evidence 
detennines  tbe  foci  of  suoh  survey,  so  that, 
where  the  surveyor's  field  notes  show  actual  sur- 
veys on  tho  fiTound,  and  the  lines  aud  corners 
thcreuf  are  called  for  as  contieuous,  and  evidence 
of  such  surveys  are  still  found  which  reasonably 
indicate  an  excess  In  the  distance  of  tho  lines  of 
2GU  varas  in  7,116  varas,  at  the  date  of  the  sur- 
vey, (1830,)  considered  triflinc,  and  a  slight  va- 
riuDoe  of  75  varas  in  the  course,  tbuse  disuropan- 
cies  should  not  overcome  the  other  evidence 
pointing  to  the  fact  that  the  surveys  are  con- 
tiguous. 

Commissioners' decision.  Section  B.  Ap- 
peal from  district  court,  Haskell  county: 
J.  V.  CocKHRLL,  .lud);e. 

Trespass  by  J.  L.  Dewees  and  others 
at^olnst  M.  A.  Graham  and  others  to  try 
title.  Judgment  for  defendants.  Plaln- 
tlR8  apt>eal.    Reversed. 

/<.  14''.  Campbell,  for  appellants.  CoekreH 
4  Coekrell,  lor  appellees. 

Tarlto.n,  J.  Plaintiffs,  appellants  in 
'hlM  court,  were  the  owners  of  the  James 
><ci)tt  leigne  and  labor  in  Haskell  county. 
Ar  »uch  they  sued  defendants  (appellees) 
to  recover  the  land  here  in  controversy. 


conslstinK  of  160  acres.  Appellants  claim 
that  this  land  is  out  of  the  western  por- 
tion of  the  James  Scott  survey;  appellees 
claim  that  It  Is  a  vacant  strip,  lying  be- 
tween the  west  end  of  the  Scott  survey 
and  sections  35  and  36,  Houston  &  Texas 
Central  Railway  (Company  land.  The  an- 
nexed diagram,  d';s.-rriblng  the  litigated 
tract  by  the  word  "controversy,"  pre- 
sents with  subHtantlal  accuracy  the  loca- 
tion of  said  tract,  and  of  the  contiguous 
and  surrounding  surveys. 
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From  a  Judgment  rendered  by  the 
court  without  a  Jury,  In  favor  of  the  de- 
fendants, the  plaintilTs  appeal,  and  by 
their  several  assignments  present  the  sole 
question,  does  the  evidence  show  that  the 
land  in  controversy  is  a  part  of  the  Scott 
survey?  If  so,  the  Judgment  should  by 
this  court  be  reversed,  and  rendered  for 
the  appellants.  Willium  Armstrong,  a 
surveyor,  surveyed  the  Scott,  Unmos, 
Campbell,  and  Allen  surveys.  The  first 
three  named  were  surveyed  by  him  in  Au- 
gust, iS5.'>;  the  last  in  July,  1856.  The 
Campbell  was  surveyed  August  9th,  the 
Ramos,  August  10th,  aud  the  Scott  suttse- 
quently.  No  question  Is  made  with  refer- 
ence to  the  locality  of  the  eastern  bound- 
ary and  corners  of  the  Scott,  Kamos,  and 
Campbell,  nor  of  the  locuilt.v  of  the  Allen. 
The  north  and  south  lines  of  the  Scott 
and  Ramos  (league  and  labor  surveys) 
are,  according  to  the  field  notes,  7,116 
varas  long.  Those  of  the  Campbell  survey 
(a  league  survey)  are,  according  to  the 
field  notes,  6,842  varas  long.  It  is  con- 
tended by  the  appellants  that  there  la  an 
exeeds  In  the  north  and  south  lines  of  the 
Scott  and  Ramos  aurveys  of  2KU  varan; 
that  the  distance  called  for  in  the  field 
notes  must  yield,  and  these  lines  must  be 
extended  in  answer  to  the  demands  of  a 
survey  which  the  evidence  clearly  shows 
to  have  been  made  upon  the  ground.  It 
is  claimed  by  the  appellees  that  the  evi- 
dence In  no  wise  Justifies  the  extension  of 
these  lines.  As  already  Indicated,  the  east 
line  of  the  Scott,  Ramos,  and  Campbell 
surveys  Is  a  continuous  Hue,  thoroughly 
Identified.  From  this  east  line,  and  from 
tne  northeast  corner  of  the  Ramos,  the 
south  line  of  the  Scott  courses  (according 
to  ItB  field  notes)  west  7,116  varas,  for  Its 
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■oDtbweBt  corner, to  the  north vrest corner 
ot  the  lianioB,  calling  (or  two  niPtsqalte 
trees,  to  eatabllab  its  aouthweat  corner. 
The  RamuH,  for  its  tiuutb  line,  calU  to  run 
irora  a  well-iletlned  point  of  the  east  line 
meiitloneil:  tbenre  west,  7,1IH  varae,  to 
a  stake  and  mound  in  the  prairie.  The 
Campbell,  for  Its  north  line,  calls  to  run 
Iroro  n  point  on  said  east  line;  thence 
west.  6.842  varas,  to  a  stake  for  its  north- 
west corner.  The  Peter  .411en  (surveyed 
less  than  ayear after  the  above-mentioned 
triicts)  calls  to  begin  at  the  "northwest 
corner  of  the  H.  O.  Campbell,  a  stone 
mound,"  and  for  two  mesqnite  trees; 
thence  north  with  the  west  line  of  the 
RumoH  survey.  .3,654  vnras,  tu  the  north 
west  corner  of  the  RamoH.  a  stake  and 
mound  In  the  prairie.  The  rr.llway  sur- 
veys :}5  and  36,  made  in  ISHf,  recognize  the 
northeast  corner  o(  the  Allen  and  the 
northwest  corner  of  the  RaiuoN  as  the 
same,  and  call  for  the  line  running  thence 
north  us  the  west  line  of  the  8cott.  Ap- 
pellants contend  that  the  southwest  cor- 
ner of  the  Scott,  the  northwest  corner  of 
the  Ramos,  and  the  northenst  corner  of 
the  Allen,  are  ldenti<!al.  It  thiH  be  true, 
no  vacancy  can  exist  between  the  east  line 
«>f  the  railway,  sections  SH  and  86  and  the 
Kcott,  because  this  east  line  courses  north 
from  the  northwest  cot-ner  of  the  Allen, 
nxe<l  beyond  dispute. 

The  evidence  of  the  surveyors,  witnesses, 
shows  that  the  theory  of  the  appellants  In- 
volves an  excess  of  260  varas  in  the  leni^th 
of  lines  described  in  the  field  notes  7,116 
vnras  lonK,  and  a  variation  In  the  course 
at  the  western  terminus  of  these  lines  of 
7.5  varus  south.  Are  the  evidences  of  an 
actual  survey  made  upon  the  gronud  by 
Armstrong  in  surveying  the  Rnraosand 
the  Scott  such  as  to  require  that  this  dif- 
ference in  the  course  and  distanre  shall 
yield?  Armstrong  tells  us  In  the  field 
notes  returned  by  him  for  the  Ramos  that 
at  its  southwest  cornera  atukeund  mound 
were  placed.  In  less  than  a  year  there- 
after he  also  tells  us  In  surveying  the  Peter 
Allen  that  he  estahllshesits  southeast  cor- 
ner at  a  stone  mound,  whence  he  conrses 
north  with  the  west  line  of  the  Ramos  for 
the  east  line  of  the  Allen.  A  stone  mound 
is  actually  found,  which  unqnesHonahly 
fixes  the  southeast  cornoraiHl  theeast  line 
of  the  Allen,  and  recognized  necessarily  as 
the  «tone  mound  referred  to  by  the  sur- 
veyor In  l«o6.  Taking  into  ronslderatlon 
the  fact  that  Armstrong  In  18S6  called  lor 
the  went  line  of  the  Ranios  as  coincident 
with  the  east  line  of  the  Allen,  coursing 
north  from  this  stone  mound,  we  are  not 
permitted  to  reasonably  doubt  that  this 
Htone  mound  Is  tlie  mound  referred  to  by 
bim  in  ISfK),  in  describing  the  southwest 
crrnerof  the  Ramos.  Thus  the  southwest 
c«>rner  of  the  Scott  is,  perforce  of  the  evi- 
dence of  an  actual  survey,  identified  with 
the  northwest  corner  of  the  Ramos,  the 
northeast  corner  of  the  Allen,  and  the 
southeast  comer  of  the  railway  section 
No.  3Ji.  The  principle,  too  well  fixed  to  re- 
quire citation  of  authority,  requiring  that 
course  and  distance  must  yield  to  the  de- 
mands of  an  actual  survey  when  the  evi- 
dence establishes  the  fact  of  such  a  survey, 
is  applicattte  here.   AppeUeea  ooutend  witb 


ranch  emphasis  (and  the  court  below  evi- 
dently sustatnedtheir  contention)  that  the 
call  for  this  stone  mound  by  Armstrong  in 
1856  was  a  manifest  mistake,  because  In 
the  field  note^  of  the  Peter  Allen,  then  sur- 
veyed, he  calls  for  "a  stone  mound'  as  at 
the  northwest  comer  of  the  H.  O.  Campbell 
survey,"  which  conid  not  be  correct,  be- 
canse  the  tield  notes  of  the  Campbell  (a 
league  survey)  call  for  a  distance  of  6.843 
varaa,  and  for  a  stnke  (not  a  mound  or  a 
stone  mound)  as  its  northwest  corner.  It 
is  insisted  by  appellees  that  from  the  fact 
that  thestonemound  fixing  the  southeast 
corner  of  the  Allen  Is  534  varae  further 
west  than  the  northwest  corner  of  the 
Campbell.  It  Is  imposHlbie  to  rei-ondle  thi* 
difference  with  the  accuracy  ot  the  sur- 
veyor's report  It  may  be  conceded  that 
the  surveyor  was  mlutnken  In  calling  for 
a  stone  mound  us  "at  the  northwest  cor- 
ner of  the  Campbell,"  but  the  evidence  al- 
ready adverted  to  will  not.  In  our  opin- 
ion, allow  us  to  conclude  that  he  was  mis- 
taken In  the  m&terlnl  statement  that  he 
fixed  the  southeast  corner  of  the  Allen 
with  reference  to  a  stone  mound,  whence 
he  ran  its  east  line  with  the  west  line  of 
the  Ramos.  We  think  that  the  evidence 
requires  us  to  conclude  that  the  stone 
mound  In  question  was  Che  mound  re- 
ferred to  in  the  Held  notes  ot  the  Ramos  ns 
at  its  southwest  corner.  The  surveyor 
who  made  these  surveys  calls  for  them  as 
contiguous.  He  tells  ua  by  means  of  his 
field  notes  preserved  In  the  land  office  that 
he  actually  surveyed  them  on  the  ground. 
Evidences  of  such  survey  are  yet  found, 
and  reasonably  indicate  an  excess,  at  that 
date  considered  trifling,  in  the  distance 
of  the  lines,  and  a  slight  variance  In  the 
course  described  in  the  field  notes.  Thene 
considerations  are  not  sntflcient  to  Justify 
us  in  Ignoring  his  statements  as  to  the 
ar'ltlclal  object, — the  stone  mound,  in  thia 
case, — by  which  his  footsteps  were  to  be 
traced,  and  reasonably  fdentlHed.  Nor 
are  we  permitted  to  ignore  his  stateraentB 
because  of  the  purely  negative  facts  that, 
after  the  lapse  of  more  thnn  80  years,  cer- 
tain trees,  such  as  the  mesqulte  trees, 
called  for  at  the  southwest  corner  of  t>ie 
Scott  snrvey,  cnnnot  be  found,  and  that 
marked  lines  do  not  now  exist.  The  triv- 
ial discrepancy  of  260  varas  in  the  length 
of  a  line  7,116  varas  long,  and  the  sllghc 
difference  of  75  varas  In  the  course,  should 
not  be  permitted  to  overcome  the  conclu- 
sion, which  we  cannot  avoid  after  close 
scrutiny  of  the  evidence,  that  the  Scott, 
the  Uaraos.the  Allen,  and  the  railway  sur- 
veys are  contiguous,  and  that  no  vacancy 
In  tact  exists  between  the  Scott  and  the 
railway  surveys  west  of*  it.  Freeman  ▼. 
Mohoney,  57  Tex.  622.  We  think  that  the 
Judgment  should  be  reversed,  and  rendered 
for  the  appellants. 

Adopted  by  supreme  court,  Jane  21,1&93. 

WiRRN  V.  Nbsbitt  et  al. 
(Supreme  Court  of  Tgjsaa.    Jnne  91,  189B.) 

exaootobs'  bosus— prematubb  actios — ru 
Judicata. 
1.  A  ]u(lKiiient  ot  the  probate  ooart  approving 
an  ezeoaton*  expense  account,  and  a  JuaKmenl 
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seTent  dMya  after  approving  their  final  account, 
oonstitate  practically  but  one  judgment,  and  ub- 
Jectlona  by  creditors  to  items  in  the  expense  ac- 
count, appealed  by  them  to  the  district  court,  re- 
qnire  a  trial  there  de  novo,  vrhich  suspends  the 
final  Judgment,  leaving  the  estate  unsettled,  and 
pending  the  appeal  the  creditors  cannot  sne  on 
the  executors'  bond. 

i.  A  judgment  of  the  supreme  court,  affirm- 
ing that  of  the  district  court,  is  Onal,  and  the 
same  matters  cannot  be  ad]udlcatod  by  other 
creditors  in  the  probate  court,  nor  can  such 
judgment  be  attacked  collaterally  by  action  on 
the  executors'  bond  after  final  close  of  adminis- 
tration. 

Commliialoiiera'  decision.  Section  A. 
Appeal  from  district  court,  Mitchell  coun- 
ty; n'lLi.iAU  Kk.vnbdt,  Judge. 

Suit  by  U.  J.  Wiren  agatnstR.  J.  Ne«bitt 
and  others  as  prlucipals  and  sureties  on 
an  executors'  bond.  Judgment  fur  de- 
fendants.   PlalntIR  appeals.    Affirmed. 

R.  H.  Looaey,  lor  appellant.  Geo.  W. 
Soiltb  and  SmHllwood  <£  Swltb,  tor  appel- 

ICM. 

CoLCARD,  J.  This  suit  was  bronu;ht  by 
appellant  against  Nesbitt  and  Uichard- 
■on,  apjiellees.as  principals,  and  other  ap- 
pellees as  sureties,  on  their  official  bond  as 
exwutors  of  the  will  of  William  Emranr- 
son.  administered  in  the  probate  court  of 
Mitchell  county.  Plaintilf  beiow  was  a 
creditor  uf  the  estate,  and  owner  of  an 
unpaid  claim,  which  bad  been  allowed 
and  approved,  and  assigned  to  the  fourth 
class.  The  right  to  sue  on  the  bond  is 
predicated  in  averments  that  the  ilnai  ac- 
count of  the  executors,  showing  that  all 
the  estate  had  been  consumed  in  the  pay- 
ment of  lac,  2d,  and  8d  class  <>laims,  bad 
been  approved,  and  that  they  bad  been 
discharged,  while  in  fact  they  still  had  in 
tbeir  poBsexslon  f  1,110.96  which  ought  to 
be  paid  to  4th  clasH  creditors,  of  which 
amonnt,  when  properly  prorated  among 
such  creditors,  plalntm  would  be  entitled 
to  9744.S8  and  interest  from  the  day  of 
allexed  close  of  the  administration,  the 
2d  day  of  November,  1888.  The  plaintiff 
conceded  the  principle  that  he  could  not 
sue  upon  the  bund  unless  the  adminis- 
tration had  been  closed.  Buchanan  v. 
Bllger.  64  Tex.  692.  The  suit  was  filed 
Jnly  34, 1889.  The  executors  filed  in  the 
probate  roart  their  final  account,  and 
asking  their  dischnrge,  September  20,  1888. 
The  account  contained  many  items  of 
debit  and  credit,  and  among  otiiers  of  cred- 
it, their  exprnse  account  during  adminls- 
tratlon,  including  commlssionH,  amount- 
ing in  all  to  $2,275.3S.  The  itemized  ex- 
pense aeronnt  was  attached  to  the  fioal 
report  and  account  as  Exhibit  A.  A 
creditor,  James  Liittle,  on  October  13th 
filed  ubjections  to  the  final  account  and 
the  account  forexpenses,  attackingseverul 
Items  in  the  latter  as  improper  expenses  of 
administration.  Theexpenseacconnt was 
docketed  on  the  claim  di>cket,  and  on  the 
27tb  of  October,  1888,  the  objections  thereto 
were  beard  and  overruled  and  the  entire  ac- 
count approved  as  expenses  of  ad  ministra- 
tion. From  this  judgment  Graham  Ken- 
nedy, also  a  creditor  of  the  fourth  class, 
having  joined  with  Little  in  the  objec- 
tions, appealed  to  the  district  court:  and 
on  November  2d  the  court  acted  on  the 
T.208.w.no.8— 9 


final  account,  approved  the  same,  and  dia- 
charged  the  executon,  the  estate  having- 
been  exhausted  without  paying  the  fourth- 
class  creilltors,  except  a  very  small 
amonnt.  No  other  orders  wore  made  it> 
the  probate  court,  Kennedy  prosecuted 
his  appeal  to  the  district  court,  where,  our 
January  3.  1889,  the  cause  was  heard,  and 
certain  objections  to  the  expense  account 
were  sustained  to  the  amount  of  ¥402.S9, 
reduciag  the  same  to  that  extent.  Th» 
executors  appealed  to  tht*  supreme  court,, 
where  the  judgment  of  the  district  court 
was  affirmed,  the  mandate  being  filed  )» 
the  district  court  on  the  day  of  the  trial^ 
of  this  cause.  The  presiding  judge  coi>- 
cluded  that  the  suit  was  prematurely 
brought,  and.  If  it  were  not,  there  were 
no  funds  with  which  to  pay  plaintiffs. 

The  only  question  we  deem  it  necessary 
to  notice  is  whether  the  suit  was  improp- 
erly brought  on  the  bond  before  the- 
close  ot  the  administration.  Tbecaseof 
the  executors  against  Kennedy,  appealed 
from  the  district  court  to  the  supreme 
court,  as  shown,  is  reported  In  volume  74 
of  the  Reports  ot  this  state,  page  507» 
(Richardson  v.  Kennedy,  12  S.  W.  Rep. 
219.)  Justice  Hbnry,  delivering  the  opin- 
ion in  that  case,  uses  the  following  lan- 
guage: "As  the  expense  account  ot  the 
executors  was  presented  with  and  as  a 
part  of  their  final  exhibit,  and  was  acted 
upon  In  the  county  court  upon  the  same 
day  that  the  final  exhibit  was,  we  think, 
the  action  of  the  court  in  docketing  and 
approving  the  account,  and  In  overrulinjir 
the  exceptions  to  It,  and  in  approving  the- 
final  exhibit.  Including  the  claim  of  the 
executors,  was  substantially  one  and  the 
same  judgment,  and  the  creditors*  appeal 
carried  into  the  district  court  the  whole 
case,  and  that  there  was  no  error  in  over- 
ruling the  executors'  plea  of  former  recov- 
ery." The  record  then  before  the  court 
showed  that  both  orders  were  passed  by 
the  probate  court  on  the  same  day,  while 
the  record  before  us  shows  that  there- 
were  several  days  between  the  order  ap- 
proving the  expense  account  and  the  or- 
der approving  the  final  account.  Bnt  we- 
think  that  this  is  not  material.  The  ob- 
jections to  the  final  account  were  the 
same  as  made  to  the  expense  account. 
The  appeal  from  the  order  approving  the- 
expense  account  virtually  appealed  that 
part  of  the  final  account,  and  the  last  or- 
der could  not  take  effect  while  the  appeal 
was  pending,  and  not  at  all  unless  the  ap- 
pellate conrt  had  sustained  the  expense 
account  as  approved  by  the  connty  court. 
Indeed,  the  count.y  conrt  for  probate 
could  not  discharge  the  executors,  and 
approve  their  final  acconnt,  pending  the 
appeal.  The  judgment  on  the  final  ac- 
count, and  the  judgment  on  the  items  oP 
expense  therein,  constituted  practically 
but  one  judgment,  and  the  last  order  wat- 
as  effectually  suspended  by  the  appeal  a*^ 
the  first.  The  entire  judgment  was  vacat- 
ed, (Cullaghan  v.  Grenet,  66  Tex.  2:i7.  18  S. 
W.  Rep.  607,)  If  it  could  be  held  that  th« 
last  order  could  ever  have  effect.  The  ap- 
peal required  the  case  to  bv  tried  e/e  novo 
in  the  dlstiict  court.  During  the  appeal 
the  creditors  could  not  sne  on  the  bond 
any  more  than  pending  the  action  of  the 
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probate  coart  on  the  account.  The  result 
of  the  Rppeal  leaves  the  eHtate  still  nnder 
tl)e  control  of  the  pr()l)ute  court,  not  fully 
ailnilniHtered,  as  funilH  in  the  hands  of  tlie 
executors  to  be  clistributed  under  the  di- 
rection of  the  conrt.  We  should  say,  to 
prevent  further  confusion,  that  the  Jude- 
incnt  of  theBupremecoart  aWrniinR  that 
of  the  district  court  in  relation  to  the  ex- 
pense account  is  final.  The  same  matters 
cannot  be  again  adjudicated  by  other 
creditors  In  the  probate  court,  nor  can 
such  Judgment  be  attacked  collaterally  in 
a  suit  on  the  bond  after  final  close  of  ad- 
uilnlHtratlon.  There  was  no  error  in  the 
conclubion  of  lower  conrt  that  the  ad- 
ministration was  not  clotted,  and  that 
the  Kuit  on  the  bond  could  not  be  n<nin- 
tntned.  The  judftiuent  ought  to  be 
affirmed. 

Adapted  by  supreme  court,  June  21, 1892. 


Carpb.nter  v.  FniST  Nat.  Bank  of  Db- 

CATOH. 

(Supreme  Court  of  Texas.    June  21,  1S98.) 
Attachusnt — Claims  bt  Tbird  Febsoxs — Fbac- 

TJCB. 

On  the  trial  of  the  right  to  property  on 
which  creditors  had  levied  an  attaobment,  the 
dalmant,  answerod,  joiniDg  Issue  on  the  merits, 
and  filed  the  necessary  bond.  An  order  quashing 
the  attachment  was  made  in  the  orisinal  action, 
but  on  appeal  the  order  was  reversed,  and  after 
the  miiudate  of  the  supreme  court,  reinstating 
tbe  attachment  and  foreclosing  the  lien  secured 
thereby,  bad  been  received  by  the  court  which 
made  the  order  quasblng  the  attachment,  the 
cloimaut  filed  a  plea  In  abatement  setting  np 
that  the  attachment  had  been  quashed,  that  his 
replevin  bond  had  been  thereby  discharged,  and 
that,  tberofore,  the  aotioa  to  try  tbe  rlsht  to  the 
property  should  be  dismissed.  Hdd,  that  it 
was  error  to  sustain  the  plea,  since  the  parties 
were  in  the  same  position  as  If  no  order  quash- 
ing tbe  attacbment  had  been  made.  Blum  v. 
Addington,  (Tex.  Sup.)  9  H.  W.  Rep.  82,  distin- 
guished. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court.  Wise  county ; 
A.  Edwards,  Special  .fudge. 

Action  by  .1.  C.  Carpenter  against  the 
First  National  Baulc  of  Decatur  to  try  tbe 
rights  of  property.  Judgment  for  defend- 
ant.    Plaintiff  appeals.     Reversed. 

McAlurriiy  &  Uofse,  for  appellaut.  Sow- 
ard  Ji  Martin,  for  appellee. 

Mark,  J.  This  is  a  case  of  tbe  trial  of 
the  rights  uf  property  under  the  statute. 
In  the  urittinal  suit  of  the  appnilnnt,  J.  C. 
Carpenter,  ugniUHt  one  T.  A.  Minter,  the 
plaintiff  duly  sued  out  an  original  writ  of 
attachment,  which,  on  the  11th  day  of 
.September,  1885,  was  levied  upon  a  num- 
ber of  cattle  as  the  property  of  the  said 
defendant  in  the  writ.  Upon  the  next  day 
thereafter  the  appellee  herein,  through  Its 
cashier,  L.  C.  Mayes,  made  claim  to  the 
property  which  had  been  selxed  under  the 
attachment,  and  flied  the  necexHary  atli- 
davit  an<l  bond  to  try  the  rights  of  prop- 
erty in  tiie  district  court  of  Wisd  county. 
T.  A.  Minter,  the  defendant  in  the  original 
salt,  flled  a  motion  to  qanHh  the  writs  of 
attachment,  and  on  March  26,   188(i,  the 


court  "sustained  (be  motion."  After  final 
Judgment,  (lie  plaintiff.  Carpenter,  ap- 
pealed to  the  supreme  conrt,  and  assigned 
as  error  tbe  action  of  the  district  court  in 
Quashing  the  writ  of  attucliment.  The 
supreme  court,  on  the  21st  day  of  Decem- 
ber, 1KS8,  having  adopted  the  report  and 
o(ilnlon  of  tliA  commission  of  appeals,  re- 
versed the  Judgment  of  the  district  court. 
(Carpenter  v.  Minter.  12  S.  W.  Bep.  ISO.) 
and  rendered  the  judgment  In  favor  of  the 
appellant,  J.  C.  Carpenter,  against  the  ap- 
pellee in  that  case,  T.  A.  Minter,  for  tiie 
amount  of  the  plaintiff's  debt  and  costs, 
and  reinstated  his  attachment,  and  fore- 
closed the  lien  secured  thereby,  upon  tbe 
cattle  which  had  been  seized  thereunder, 
and  are  now  In  controx'ersy  in  the  present 
proceedings.  After  the  mandate  of  the 
supreme  court  had  been  received  In  the 
court  heirw,  the  appellee  In  this  case, 
(claimant  below,)  for  the  first  time,  on  tho 
8d  day  of  March,  1890,  Hied  a  plea  in 
abatement  setting  up  the  fact  that  tbe 
writ  of  attachment  had  Iteen  quashed  in 
the  original  suit,  and  claiming  that  his 
replevin  bund  bad  been  thereby  dia- 
charged,  and  that  on  that  account  the 
present  action  should  be  dismissed.  Tlie 
court  below,  upon  the  Inst-menttuned 
date,  heard  the  plea  in  abatement  under 
the  evidence  adduced,  and  sustained  the 
same,  and  adjudged  that  the  proceedintCM 
should  be  dismlHsed,  and  that  the  plaintiff 
should  tulce  nothing,  etc.  Thereupon  tbe 
plaintiff  excepted,  and  instltnted  the  prea- 
ent  appeal.  Prior  to  the  time  of  filing  the 
plea  in  abatement,  tbe  appellee  bad  an- 
swered upon  tbe  merits,  and  Joined  issae 
with  tbe  plaintiff,  but  had  not  in  any  way 
pleaded,  in  bar  or  abatement,  the  Judg- 
ment gnashing  tbe  writ  of  attachment. 
The  cause  had  been  con  tinned  from  term 
to  term  by  cousent  from  tlie  February  term. 
1W6,  to  the  February  term,  18X9.  when  It 
was  then  continued  upon  tlie  application 
of  tbe  appellee.  "He  amended  his  plead-' 
ings  as  many  aa  five  different  times  before 
the  plea  in  abatement  was  filed."  Among 
others,  the  appellant  presents  the  follow- 
ing assignment  of  error:  "The  court 
erred  in  hearing  and  nuatainlngthe  plea  in 
abatement  because  long  before  said  plen 
was  flled  the  supreme  court  of  Texas  hail 
reversed  tbe  decision  of  the  district  court 
quashing  tbe  attachment  referred  to  in 
said  plea,  and  had  rendered  a  Judgment 
foreclosing  said  attachment  lien  on  the 
identical  cattle  In  controversy,  and  had 
certified  said  decision  to  the  district  court 
of  Wise  county,  Tex.,  for  observance, 
which  Judgment  was,  at  tho  time  of  tlie 
filing  of  said  plea  in  abatement  and  at  the 
time  of  siiHtaining  the  same,  a  valid  and 
subsisting  Judgment. "  We  are  of  opinion 
that  thii  assignment  la  well  taken,  and 
that  the  Judgment  of  the  court  below  can- 
not be  sustained  upon  any  sound  legal 
principle,  stiitntory  or  otherwise,  under 
the  facts  and  proceedings  In  the  case.  Tbe 
ruling  of  the  lenrneil  special  Judge  who 
presided  at  the  trial  below  was  doubtleaa 
based  upon  the  opinion  of  the  supreme 
court  In  the  ease  of  Blum  v.  Addington, 
9  S.  W.  Rep.  82,  but  we  do  not  think  that 
that  decision  was  rendered  upon  the  same 
state  of  facts  as  Is  presented  in  the  record 
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now   before  us.    In  that  rase  It  waa  sold, 
Inti^r  alia,  that  "It  would   be  futile  t"  pro- 
ceed  to  trial  to  determine  tUe  question 
whether  or  not  the  property  is  flut>]ect  to 
a  writ  after  tlie  writ  has  been  adjadxed 
void  in,  the  suit  in   which  it  issued.     We 
Hnd   no* authority  in  the  statute  (or  bus- 
pendlnganduontinuia);  the  proceedini;  un- 
til the  validity  of   the  attachment  may  be 
determined   apun   appeal.     When    an    at- 
taL-hroentis  dissolved  by  an  interlocutory 
order,  the  dissolution  with   nil  of  its  co.i- 
veyances  takes  effect  at  once,  and  as  to 
personal  property  puts  the  parties  in   the 
same  position  as  if  no  attachment  bad 
issued. "    The  decision  was  predicated  up- 
on  art!c!e   182  of    the    JRevised  Statutes, 
which  declares   that  "should  th<)  attach- 
ment be  quashed  or  otherwise  vacated,  or 
Ktiould  the]ndKment  be  (or  the  defendant, 
the  court  shall  malte  the  necessaiy  order 
reHtorhiK  the  property  to  the  defendant 
or  discharginK  the  claim  or  replev.v  bond, 
as  the  case  may  l>e.  **    Neither  in  that  case 
Dor  in  this  did  the  court  malce  anj'  formal 
order,  as  contemplated  by  statute,  "dis- 
charging the  claim   or  replevy  bond,"  yet 
it  was  held  that  the  order  quashing  the 
writ   would    by  o|>erotion  of  law  accom- 
plish that  result,    in  that  case,  however, 
the  clnlraaDt  pleaded  io  abatement  of  the 
proceedings  while  the  order   of  quashal 
was  in  full  force  and  effect,  and  wholl.v  un- 
reserved.   In   the  present  instance,  when 
the  defendant  filed  his  plea  in  abatement, 
the   former  order  of  the   district   court, 
quashing  the  attachment,  did  not  exist 
nor  possess  any  yalidit.v  or  force.    It  had 
heen  previously  annulled  and  set  aside  by 
the  Judgment  of  the  supreme  court,  which 
jilso  reinstated   the  writ  of  attachment, 
and  foreclosed  the  resulting  lien  upon  the 
property  in  dispute.    We  are  therefore  of 
the  opinion  that,  under  the  circumRtance<i 
of  thlH  case,  when  the  order  of  the  district 
<'ourt  quashing  the  writ  was  vacated   by 
the  decree   of  the  supreme  court,  before 
any  attempt  had   been  made  to  abate  or 
'(liHnilss    the    present  controversy  on  ac- 
count o(  such  order  o(   the  district  court, 
llip  reversal  o(   the  Judgment  of  the  latter 
court,  "with  all  of  its  cunveyances,  took 
I'flect  at  once,  and  put  the  parties  in  the 
Kame  ptMiitiun"  as  if  no  order  of  quashal 
had  ever  been  entered  in  the  original  suit, 
it  thus  appears  that  the  delay  of  the  de- 
fendant in  Interposing  his  de(en«ie until  a(t> 
or  the  deriHion  o(  the  supreme  court  had 
been  rendered  had  thee((ect  of  ultimately 
piariiig  the   plaintiff  in  a   position   of  ad- 
vantaeo,  which  be  could  not  have  attained 
as  a   matter  of  rl^ht  under   the  law,  had 
the  defense  been  timely  interposed  by  the 
claimant.    We  must  deal   with  the  ques- 
tiuu  in  the  attitudein  which  it  io  presented 
by  the  record,  and   it  seems  to   us  that  it 
would  certainly  be  most  Illogical  to  bold 
tliat  the   plaintiff  cannot  now  proceed  in 
ibe  trlHl  of  the  rights  to  the  property  aft- 
er hiH  writ  has  been  reinstated,  and  his  lien 
«nil  debt   vindicated  and  re-cHtabiished  by 
tlip  judgment  of  the  highest  court  in  the 
Htate.    We  think  that  the  Judgment  of  the 
'tixtrlct  court  should  be  reversed,  and  the 
caa-se  remanded. 

Adopted  by  supreme  court,  June  21, 1892. 


Wkstkhv  Wool,  CoM.Mm8io.v  Co.  v.  Haet. 

{Supreme  Court  of  Texas.     June  81,  1892.) 

VbDDB— AOTIO^t  AOAISST  COIIPOBATION— BVIDBNOB 

OF  Vaixr. 

1.  Under  Rev.  St.  art.  1198,  snbd.  21,  provid- 
ing that  "suits  against  any  private  corporation 
*  •  *  may  l>e  commenced  in  any  county  in 
which  the  cause  of  action,  or  a  part  thereof, 
arose,"  where  defendant  corporation  fails  to  sell 
produoo  consigned  to  It  by  plaintiff  as  agreed 
with  him  by  its  agent,  an  action  therefor  may  be 
brought  in  tlie  county  in  which  the  agreeoieut 
was  made. 

'i.  In  such  a  case,  a  market  report,  sent  by 
defendant  to  a  third  person  alxiut  the  time  the 
shipment  was  made,  is  admissible  as  evidence  of 
the  value  of  the  produce  shipped. 

Commissioners'  dccisloa.  Section  A. 
Appeal  from  district  court,  Howard  coun- 
ty: WuxiAM  Kknnboy.  Judge. 

Action  by  Edward  Hart  against  the 
Western  Wool  Commission  Company  for 
a  breach  of  contract.  Judgment  forplaiu- 
tiff,  and  defendant  appeals.    Affirmed. 

BhII  &  Buroey,  (or  appellant.  S.  H. 
Cowan,  for  appellee. 

HoBBV,  P.  J.  Appellee,  Edward  Hart, 
brought  this  suit  to  recover  of  the  West- 
ern Wool  Commission  Company,  a  foreign 
corporation,  doing  business  in  Texas,  and 
aa  a  wool  commission  merchant  In  St. 
Louis,  Mo.,  the  sum  of  91,7U(>a8  dainagefi 
(or  the  breach  of  a  con  tract  made  between 
the  appellant,  acting  through  its  agent, 
A.  M.  Itobinson,  and  appellee,  whereby 
appellant  was  to  sell  appellee's  wool 
(2il,0<)0  pounds)  at  St.  Louis,  Mo.,  on  com- 
nilasioa.  Appellee  alleges  that  apptdlant 
agreed  to  grade  the  wool  and  sell  It  oo 
its  grade,  (or  the  best  market  price  in  Kt. 
Louis,  which  is  averred  to  have  been  25 
Cents  per  pound  at  the  time  of  sale,  and 
to  remit  the  proceeds  to  Bressie  Bros.  & 
Denmark,  for  appellee;  that  appellant 
agreed  to  advance  appellee  18  cents  per 
pound  thereon;  that  niJpellee,  relying  up- 
on said  agreement,  shipped  the  wool  from 
Big  Springs,  Howard  county,  Tex.,  to 
appellant,  at  St.  Loula,  Mo.,  which,  on  Its 
arrival  in  St.  Louis,  appellant  immedi- 
ately sold  for  Ift)^  cents  per  pound,  with- 
out ever  grading  the  same  as  agreed; 
that,  had  appellant  graded  said  wool, 
and  sold  It  on  its  grade  In  accordance 
with  said  agreement.  It  would  have 
brought  25  cents  per  pound,— that  Is.  fl.- 
700  more  than  It  did  bring.  Appellant 
(defendant  below)  excepted  to  the  petition 
on  the  ground  that  It  did  not  show  that 
"the  cause  of  action  accrued  in  Hoivnrd 
county,"  but  did  show  that  it  accrued,  It 
at  all.  In  St.  Louis,  Mo.  Appellant 
denied,  under  oath,  having  any  agency  or 
rnpresentative  in  Howard  county,  but 
alleged  that  It  had  an  agent  and  repre- 
sentative in  McLennan  county, and  denied 
that  the  cause  of  action,  or  any  part 
thereof,  ever  accrued  in  Howard  county. 
The  foregoing  was  also  embodied  In  a 
plea  to  the  Jurisdiction  Involving  the  ques- 
tion o(  (act.  The  de(endant  filed  also  an 
answer  specially  pleading  that  it  had  sold 
tiie  wool  (or  its  (nil  market  price,  and 
accounted  tor  the  same  to  appellee.  The 
cause  was  tried  by  a  Jury,  and  a  verdict 
was  returned  finding  against  delendant's 


Digitized  by 


Google 


132 


SOUTHWESTERN  REPOKTEB,  Vou  20. 


(Tex. 


plea  to  tbe  jarlsdictlon  and  io  favor  of  tbe 
pluiittlHfDr  f 982.75  datnajEes.  Judgment 
was  rendered  thereon,  and  the  defendant 
baa  appealed. 

The  llrst  aButKnuient  in  as  followa: 
"The  court  erred  In  overruling  the  demur- 
rer interposed  and  Hubinitted  by  the  de- 
fendant to  the  Bufflciency  of  plaiutirf's  pe- 
tition lu  Bo  far  aa  it  sought  to  lay  tlie 
venue  of  this  suit  in  Howard  county,  Tex- 
as, and  togive  Jurisdiction  to  said  district 
court  of  Howard  county  ia  persoaam 
over  tbe  defendant  as  against  its  plea  of 
privilege  on  the  grouud  and  allegation 
and  theory  that  the  cause  of  action,  or  a 
part  thereof,* accrued Mu  Howard  county, 
Texas;  said  demurrer  being  as  follows: 
'That,  in  so  far  as  plaintiff,  by  his  peti- 
tion, seeks  to  give  Jurisdiction  of  this 
cause  over  defendant  to  the  district  court 
of  Howard  county,  Texas,  upon  the  alle- 
gation and  theory  that  the  cause  of  ac- 
tion, or  a  part  thereof,  "accrued  "  in  How- 
ard county,  the  same  is  InHufflclent,  tor 
tbe  reason  that  said  petition  shows  on  Its 
face  that  tbe  canse  of  action  In  toto 
"accrued,"  if  at  all,  in  8t.  Loais,  Mis- 
souri.'" 

Tbe  act  of  March  20, 1848,  "organising 
Justices'  courts,  and  defining  their  powers 
and  Jurisdiction,"  (Pascb.  Dig.  p.  285.)  pro- 
vided that  no  person  shall  be  sued  before 
any  Justice  of  the  peace,  except  In  the 
precinct  of  bis  residence,  or  Id  tbe  precinct 
where  the  cause  of  action  accrued,  if  in 
tbe  same  county,  (Fascb.  Dig.  art.  1188.) 
No  corresponding  provision  is  made  In  the 
"Act  to  regulate  proceedings  In  thedistrlct 
court,"  of  1S46,  (Pasch.  Dig.  p.  846,  art. 
1423.)  In  lK74an  act  was  passed  to"fli  the 
venue  in  certain  cases,  which  provided 
substantially  that  public  or  private  cor- 
porations, created  by  the  la  «vs  of  this  or 
any  other  state,  may  be  sued  in  any  court 
In  this  state,  having  Jurisdiction  of  the 
subject-matter,  in  any  county  "  where  the 
cause  of  action, ora  part  thereof,  accrued." 
Gen.  Laws  1874.  p.  31.  JSubdivlsion  21, 
art.  11U8,  of  the  Revised  Statutes,  adopted 
in  1879,  provided  that  suits  against  a  pil- 
vate  corporation,  etc.,  might  be  com- 
mence<i  In  any  county  in  which  the  cause 
of  action,  or  a  part  thereof,  arose,  etc. 
>Socb  is  the  law  as  it  now  stands.  The 
Jurisdiction  In  this  case  revts  upon  the 
fact  whether  "the  cause  of  action,  or  a 
part  thereof,  arose"  in  Howard  county, 
Tex.  The  cause  of  action  is  that  In 
which  the  plaintiff's  remedy  has  its  origin, 
—the  fact  or  facts  giving  him  the  right  to 
bring  tiie  suit.  In  cases  like  the  present 
—a  suit  for  damages  growing  out  of  the 
alleged  breach  of  a  contract— the  cause  of 
uctlim  mupt  be  predicated  on  some  right 
existing  in  tbe  plaintiff,  and  some  duty 
resting  on  the  defendant  towards  the 
plaintiff  by  reason  of  that  right,  which 
duty  the  defendant  has  fulled  to  perform, 
or  has  negligently  i)erformed.  The  facts 
showing  the  defendant's  failure  to  per- 
form this  duty  conetitote  what  we  term 
the  breach  of  the  contract,  and  are  no 
more  a  part  of  the  cause  of  action  than 
those  facts  which  entitle  the  plaintiff  to 
its  performance.  In  other  words,  those 
facts  which  show  the  plaintiff's  primary 
right  In  the  matter  are  as  inucb  a  part  of 


the  cause  of  actioii,  and  are  as  necessary 
as  a  foundation  for  the  suit,  as  are  those 
facts  showing  a  violation  or  invasion  of 
his  right,  ordinarily  termed  a  breach  ot 
the  contract  or  covenant  by  the  defend- 
ant. Every  cause  of  action,  it  is  said  by 
Mr.  Pomeroy,  consiats,  when  subjected  to 
analysis,  of  two  separate  and  distinct 
elements,— the  primary  right  and  duty  of 
the  parties  respectively,  and  the  wrongful 
act  or  omission  violating  it.  Our  statute 
(section  21,  art.  1198)  seems  to  recognize 
the  fact  tiiat  the  cause  of  action  consiats 
of  two  distinct  elements,  as  It  provideM 
that  the  Jurisdiction  of  the  court  shall 
attach  where  "a  part  thereof  arose." 
The  proof  certainly  shows  that  tbe  traus- 
actloDS  between  appellant's  agent  and 
appellee  in  Howard  county,  with  reference 
to  the  shipment  ot  the  wool  to  appellant 
at  St.  Louis,  formed  a  part  of  tbe  cause  of 
action,  (without  thes?  facts,  which  tbe 
proof  disclosed,  plaintiff  showed  no  right 
of  recovery;)  and  it  is  difficult  to  under- 
stand the  meaning  of  the  language  giving 
Jurisdiction  "  where  apart  thereof  arose" 
if  it  was  not  Intended  to  embrace  a  case 
like  tbe  present.  This  language  iant 
quoted  WHS  not  in  the  law  prior  to  1874. 
It  was  incorporated  in  the  law  in  1874. 
the  language  being  "  where  the  cause  uf 
action,  or  a  part  thereof,  accrued. "  Since 
1879  the  law  has  given  Jurisdiction  to  tbe 
county  "  where  the  cause  ot  action  or  a 
part  thereof  arose."  In  tite  case  of 
Phlllio  V.  BIythe,  12  Tex.  127,  under  the 
law  deflning  the  Jurisdiction  of  JusticeH* 
courts,  which  provided  that  suit  might  be 
brought  in  the  precinct  "  where  the  cause 
of  action  accrued,"  etc.,  (Pasch.  Dig.  p. 
285.)  it  was  decided  that  where  the  defend- 
ant contracted  In  one  precinct  with  the 
plaintiff  to  build  a  house  for  bim  in  an- 
other, and  there  was  a  breach  of  the  con- 
tract by  defendant  in  the  latter,  the  caune 
of  action  for  the  recovery  of  the  price 
accrued  In  the  precinct  where  tbe  taonse 
was  to  be  built,  or  the  breach  was  com- 
mitted. In  tbe  case  cited  tbe  plaintllf 
sought  to  recover  on  tbe  ground  tbttt 
"the  cause  of  actiou  accrued  "in  precinct 
No.  1.  He  failed  to  do  so  because  it  wom 
shown  that,  while  a  "part  of  the  cause  of 
action,"  as  this  term  has  been  deflnea. 
"arose"  in  that  precinct,  it  "accrued  "  In 
precinct  No.  2.  There  was,  then,  no  iawr 
authorizing  a  recovery  by  tbe  plaintiff  on 
the  ground  that  a  part  of  the  cause  of  ac- 
tion arose  In  any  locality.  Io  discussing 
the  question  In  tbe  case  cited,  the  court 
say:  "When,  under  the  common  law,  it 
was  required  that  Juries  should  be  draw  a 
from  theimmediateneighborhoodin  which 
the  cause  ot  actioii  bad  arisen,  it  wns 
found  extremely  difficult  in  mixed  trans- 
actlonb,  which  happened  partly  in  one 
place  and  partly  in  another,  •  •  •  to 
determine  where  the  cause  of  action  did 
accrue.  •  *  *  The  same  difficulties  now 
exist  In  ascertaining  the  place  of  a  cause 
of  action,  and  it  Is  a  luisfortune  that  the 
legislature,  in  expressing  the  exceptions, 
did  not  employ  perspicuous  terms,"  etc. 
The  difficulty  mentioned  has  been  reraovr>d 
by  the  language  giving  Jurisdiction  wher« 
tbe  cause  of  action  arose,  or  a  part  of  ft 
arose,  which  the  legislature  has  Incorpo- 
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rated  In  the  law  since  the  caste  orPhllllo  v. 
Ulytiie,  saprH.    That  caRe'  is  plainly  diR- 
tinguiBliabie  front  the  present.    In    that 
case  the  rpooypry  was  sunght  in  precinct 
Nu.  1,  on  the  iirouud   that  "the  cause  of 
action  accrued"  there.    It  evidently   ac- 
crue<I,  as  in   this  case,  where  ttie  breach 
was  rommitted,  and  that  was.  In  the  case 
cited,  in   the  second   precinct,    where  the 
contract  was  to  be  performed.    But  In  thd 
rase  under    consideration    the    plaintiff 
Befks  a  recovery  on  the  gronnd  that  "a 
part  of  the  caose   of    action    arose"   in 
Howard  county,  Tex.    That  a  part  of  It 
arose  in  that  county  is  maniieet,  because, 
it  the  facts  (the  deallnKS  and  transactions 
between    plaintlft  and    BoblnHon,    appel- 
lant's axent  in  Howard  county)  be  elimi- 
nated  from    this    controversy.    plalntlS 
coold  not  recover.    That  part  of  the  cause 
uf  action  which  arose  in  that  county  is  so 
rsaentiai  to  the  existence  of  the  cause  of 
action  as  a   whole  that  there  would  be 
none  witbont  it.    It  has  been  held  that, 
where  "the cause  of  action,  to  be  within 
the  Jurisdiction  of  the  court,   roust  have 
arisen   within  its  territorial  jurisdiction, 
the  phrase  means  the  whole  cause  of  ac- 
tion."   This    necessarily    includes    every 
(act  material  to  be  proved  to  entitle  the 
plaintiff  to  succeed,  and  every  fact  the  de- 
fendant would  have  a  right  to  deny.    3 
.Amer.  ft  Eng.  Enc.  Law,  p.  4G,  note  1.    It 
was  doubtless  one  of  the  purposes   of  the 
leifislatare    to  authorize  the  plaintiff  to 
sue  in  those  counties  where  'a  part  of  the 
cause  of  action  arose"  against  corpora- 
tions, and  not  to  restrict  jiimtothe  vigor- 
ous Kquirement  that  every  fact  necessary 
to  constitute  the  whole  cause  of  action 
should  occor  in  a  county  to  give  Jurisdic- 
tlun. 

The  court's  action  in  admitting  in  evi- 
dpuce,  over  defendant's  objection,  a  por- 
tion of  two  marlcet  reports  or  circulars, 
dated  May  27  and  June  6, 1889,  Is  assigned 
as  error.  These  market  reports  bore  the 
(olluwlng  caption : 

"Western  Wool  CommNsiun  Company, 
Nob.  104  &  1C)6  Main  &  1U5  &  107  Com.  St. 
St  Louis  Daily  Market  Reporter.  Thurs- 
duy,  June  6th.  1889.— Wool.— Texas.  Ark. 
and  I.  T. 

Uedlnra,  13  mos 24a  to85o. 

Light  flne,  do 21c.  to  23a 

Heavy  fine  do lOc.  to  18a 

Ix)w  and  sandy 15c.  to  16a 

Uedium.  0  andS  moa 21c.  to 22a 

Light,  fine  do. 18a  to  21c. 

Heavy,  fine 14c.  to  16c. 

Low  sandy  short 18a  to  14a" 

A  similar  report,  dated  May  27,  18S9, 
WHS  also  introduced  In  evidence  by  plain- 
tiff, objected  to  by  defendant.  These 
market  reports,  it  appears,  were  sent  by  ap- 
pellant to  Br«>8sie  Bros. &  Penmark.ot  Big 
Springs,  with  whom  appellee's  wool  was 
stored  at  the  time  of  the  contract,  and 
who  shjppetl  the  wool  to  St.  Loiifs,  Mo., 
to  appellant  for  the  appellee.  Thny  were 
identified  as  coming  from  appellant. 
Both  appellant's  president  and  secretary 
testified  to  their  correctness.  It  Is  true 
that  there  was  evidence  that  these  re- 
ports of  the  market  price  of  wool  "did  not 
apply  to  wool  from  northwest  Texas." 
But  the  caption  of  the  reports  Indicate 


that  thoy  did  apply  to  Texas.  It  was  al- 
so shown  that  the  words  and  figures  "12 
mos."  In  the  reports  signified  "12  mouths 
wool  crop. "  Plaintiff's  wool  was  shown 
to  bo  of  that  class.  It  appeared  further 
from  other  circulars  Introduced  by  appel- 
lant that  the  market  price  of  this  wool 
was  nbout  the  same  as  that  quoted  in  the 
reports  objected  to.  Appellee's  wool,  It 
was  shown  by  several  witnesses,  was 
"medium  wool."  From  these  facts  the 
Jury  might  have  concluded  that  these 
market  reports  were  intended  to  apply  to 
north  Texas  wool. 

In  establishing  the  market  price  in  suits 
of  this  cbaracter,  it  is  competent  to  show 
the  market  value  at  the  place  at  or  near 
the  time  the  property  or  commodity  lii 
question  was  sold.  This  was  sold  about 
June  4,1889.  One  of  the  reports  Is  dated 
June«,  1889;  the  otber,  May  27, 1889.  In- 
dependently of  this,  there  was  abundant 
evidence  showing  the  value  of  the  wool 
to  be  over  21!j  cents  per  pound,— the 
amoant  found  by  the  jury.  There  was  no 
error  In  admitting  these  reports,  we 
think.  And,  If  there  was  error,  it  was 
plainly  nnimportant  aud  harmless.  It  Is 
also  assigned  as  error  that  the  judgment 
is  not  supported  by  the  evidence  in  the 
ease.  We  do  not  think  this  assignment  is 
well  taken.  We  shall  not  attempt  to  re- 
produce the  testimony  of  the  parties  re- 
spectively. It  is,  we  think,  sutflcient  to 
say  that  there  was  abundant  evidence 
snpportlno;  substantially  the  allegations 
of  plaintiff;  and  there  was  alsott«tlmony 
sustaining  the  appellant's  defense.  The 
testimony  was  conflicting.  If  the  jnry 
believed  that  of  plaintiff's  witnesses,  and 
there  were  numerous  witnesses,  (experts 
in  the  Wool  business,  who  knew  plaintiff's 
wool  crop,  its  grade,  value,  etc..)  their 
verdict  could  not  have  been  otherwise. 
There  was  some  evidence  sustaining  ap- 
pellant's defense ;  but  In  the  contradicto- 
ry state  of  the  proof  it  was  the  right  of 
the  jury  to  decide,  and  we  are  only  to  in- 
quire whether  there  Is  evidence  to  support 
the  verdict.  We  think  there  is.  We  think 
the  Judgment  should  be  affirmed. 

Adopted  by  supreme  court,  June  21,1893. 


Texas  &  Pac.  Ry.  Co.  et  at.  v.  Bi.ooh. 

(Supreme  Court  of  Texcu.    June  21, 1893.) 

Railroad  Companies  —  Receivers — lyjusiEs  to 
PABSEHaEB* — Removal  op  Cadses. 

1.  In  an  action  against  a  railroad  company 
for  injuries  to  a  passecger  on  defendant's  train, 
while  the  road  was  operated  by  a  receiver, 
where,  attar  the  injury  and  before  suit,  the  re- 
ceiver was  discharged,  and  the  property  returned 
to  defendant,  together  with  all  beilcrnieDts  made 
from  earnings  during  the  receivorship,  defend- 
ant, rather  than  the  receiver,  is  liable  for  the 
injury.  Railway  Co.  v.  Johnson,  18  B.  W,  Rep. 
468,  76  Tex.  421,  followed. 

2.  In  such  caso,  where  defendant  was  en- 
titled to  a  removal  from  the  state  court  to  the 
federal  oonrt  because  of  having  been  created  un- 
der federal  laws,  the  fact  that  the  receiver,  a 
resident  of  the  state,  was  improperly  joined  aa  a 
party  defendant  does  not  defeat  defendant's 
right  of  removal. 

8.  Aot  Cong.  March  8,  1887,  (26  St  at  Large, 
p.  486,)  requires  the  petition  for  the  removal  oi 
•  cause  in  a  state  court  to  a  federal  court  to  be 
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filed  In  the  former  court  berore  or  at  the  time 
defendBDt  is  required  by  the  i-ules  of  tie  state 
court  to  answer.  Beld,  that  the  right  to  removal 
is  not  waived  where  the  petition  was  filed  with- 
in the  time  allowed,  though  it  was  not  presented 
for  hearing  until  some  time  afterwards. 

CommlHsloners'  decision.  Section  B. 
Appeal  from  district  court,  Lamar  coun- 
ty ;  E.  D,  McClki.l.a.nu,  Judge. 

Action  for  personal  Injuries  by  Vic 
Blooui  against  the  Texas  &  Pacific  Rail- 
way Company  and  another.  Plaiotlfl 
had  Judgment,  and  defendant  railroad  com- 
pany appeals.    Reversed. 

R.  V.  Foster  and  A.  B.  Wilkinaon,  tor 
appsllant.    Dudley  A  Moore,  for  appellee. 

Qarbrtt,  p.  J.  This  suit  was  brought 
in  the  district  court  of  Lamar  county, 
January  2, 1889,  against  both  the  Texas 
A,  Paciflc  Railway  Company  and  John  C. 
Brown,  as  the  receiver  nf  said  company, 
to  recover  damages  for  personal  Injuries 
received  by  the  plaintiff  on  Augost  27, 
1S8K,  in  the  wreck  of  a  train  on  a  branch 
of  the  defendant  company's  railroad  near 
Paris.  Plaintiff  was  a  passenger  on  the 
train.  Her  petition  alleged  that  at  the 
time  of  the  injuries  the  mad  of  siild  com- 
pany was  being  operated  by  said  Brown, 
as  receiver  appointed  by  the  Unltrd  States 
circuit  conrt  of  the  eastern  district  of 
Louisiana;  that  the  receiver  was  dis- 
charged UctolierSl,  1888,  but  at  the  time 
plaintiff  was  injured  be  was  operating  tfie 
road  for  tlie  exclusive  benefit  of  said  rail- 
way company;  that  by  the  order  dis- 
charging the  receiver  be  was  directed  to 
turn  over  to  the  company  all  Its  property 
and  effects  in  his  bands;  and  that  they 
were  so  turned  over  to  be  received  and 
held  by  the  company  subject  to  all  claims 
against  the  receiver  which  might  be  pre- 
sented, or  on  which  suit  might  be  com- 
menced, by  February,  1888.  A  copy  of  this 
order  was  attached  as  an  exhibit,  and 
made  a  part  of  the  petition.  Plaintiff 
alleged  negligence,  cnnslRtlng  in  defective 
traclcand  fast  running,  as  the  cause  of  the 
wreck,  and  laid  her  damages  at  $25,000. 
Uu  April  5.  1.SH9,  both  the  defendants  tiled, 
together  with  their  answers,  applications 
for  removal  of  the  cause  to  the  United 
States  circnitcunrt.— the  defendant  com- 
pany on  the  ground  ol  being  a  feileral  cor- 
poration having  a  defense  arising  under 
the  laws  of  the  United  States,  by  which  it 
was  incorporated;  and  the  receiver  on 
the  ground  of  being  a  cltlsen  <ir  Tennessee, 
the  plaintIB  being  a  citizen  of  Texas. 
The  applications  for  removal  were  over- 
ruled on  April  18, 1S89,  and  defendants  ex- 
cepted thereto.  The  answer  of  the  Texas 
ft  Paciflc  Railway  Company  was  by  gen- 
eral and  special  demurrers,  general  denial, 
and  plea  of  contributory  negligence  on 
the  part  of  plalntitT  in  standing  on  the 
platform  while  the  train  was  In  motion, 
lu  violation  of  the  rules  for  government 
of  passengers,  notice  of  which  was  posted 
on  the  door  of  the  car;  also  that  the 
road  was  then  being  operated  by  the  re- 
ceiver, and  that  defendant  was  discharged 
from  liability  for  claims  against  Its  prop- 
erty growing  out  of  the  operation  of  the 
road  by  the  receiver,  by  the  terms  of  the 
ordsr  ol  the  United  States  circuit  conrt 


under  which  it  received  back  said  prop- 
erty. Plolntlff  replied  to  this  answer  by 
a  supplemental  petition,  filed  October  16, 
1KS9,  containing  a  general  demurrer  and  a 
plen,  alleging  the  death  of  .John  C.Brown, 
defendant, Hlnce  the  institution  of  the  suit, 
and  the  abnenco  of  any  bondsman  or  per- 
sonal representative  in  the  state;  and 
betterments  of  defendant's  property  made 
by  the  receiver  out  of  the  current  earnings 
of  the  road  while  It  was  In  his  control, 
whereby  It  was  alleged  that  plaintiff's 
claim  became  a  charge  upon  said  property 
in  the  hands  of  defendant  company.  De- 
fendant company  replied  to  this  plea  on 
the  same  day  by  a  supplemental  answer  io 
the  nature  of  a  general  demurrer.  Octo- 
ber 17,  18''9,  both  parties  suggested  the 
death  of  John  C.  Brown,  and  on  the  same 
day  the  demurrers  of  defendont  company 
to  plaintiff's  original  and  supplemental 
petitions  were  overruled,  and  exceptionft- 
reserved  by  defendant.  Thereupon  the- 
case  was  tried  by  a  Jury,  and  resulted 
In  a  verdict  and  Judgment  in  lavur  of 
plaintiff  against  defendant  company  for 
16,000  and  costs  of  suit  on  October  17. 
18K0;  the  case  being  discontinued  as  to  de- 
fendant Brown  on  the  suggestion  of  his 
death.  Motion  for  a  new  trial  was  flled> 
and  overruled,  and  the  case  Is  properly  be- 
fore the  supreme  court  on  appeal. 

The  question  of  the  liability  of  the  rail- 
way company  for  the  Injuries  sustained 
by  the  appellee  while  its  road  was  In  tlie- 
handa  of  a  receiver  has  been  decided  ad- 
versely to  the  appellant  in  the  case  ot' 
Railway  Co.  v.  Johnson,  76  Tex.  421. 13  8. 
W.  Rep.  463,  which  has  been  followed  since- 
in  several  cases.  But  it  is  due  counsel  for 
appellant  to  say  that  the  decision  in  Rail- 
way Co.  V.  Johnson  had  not  been  an- 
nounced when  tlieir  brief  In  this  case  was- 
prepared. 

Appellant's  second   assignment  of  error 
is  that  "  the  conrt  erred   In   overruling  ttie- 
applicatlons  of  this  defendant,  and  of  Its- 
codefendant  John  C.  Brown,  to  remove 
this  cauHe  into  the  circuit  court  of  tlie- 
Unitud  States,  and  in  proceeding  further- 
in  "aid  cauiie  after  the  filing  of  the  p<>ti- 
tlons  and   bonds  of  said  defendants  tor- 
such    removal."    Both    petitions   for   re- 
moval   contain     the    averment    matutls 
miitandia,    Yoar  petitioner   now,  before- 
the    time    when    it    is    required    by   the- 
lawH  of  this  state  or  the- rules  of   tbis- 
conrt    to   answer  or  plead    to    the   dec- 
laration or   complaint   ot   plaintiff,  fileB 
this   Its    petition    In     this    suit    tor    tbe- 
removal    of  the   same,   etc.    The  act    of 
congress  ^  requires  the  petition  tor  the  re- 
moval of  the  cause  to  be  filed  in  the  state- 
court  at  the  time,  or  any  time  before,  the 
defendant  is  required  by  the  laws  of  t bo 
state,  or  the  rule  of  the  state  court  in 
which  the  suit  is  brought,  to  answer.    25- 
n.  S.  St.  at  Large,  p.  435.    The  answers  nf 
thedefendants  appearto  have  been  filed  oD' 
the    same  day  with  the   petitions    and 
bonds  for  removal,    which    was    the   ap- 
pearance day  ot  the  term  ot  the  conrt  to 
which  the  suit  was  broQglit.    The.v  were 
filed   April  5,  1KS9,  and   on   April   IS,  18»>. 
the  petitions  were  beard    by  the  court, 

>  Act  March  3,  1887. 
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which  refused  an  order  tor  the  removal 
becaoBe  they  ahowcd  do  caiine  therefor. 
Tliere  was  a  compliance  with  the  act  of 
coDKresa  In  tiling  the  petitionn  and  bonds 
In  time;  but  It  does  not  appear  that  they 
were  Culled  to  the  attention  of  the  court, 
and  presented  to  It  until  several  days 
after  appearance  day,  and  after  the  an- 
iwers  bad  been  filed.  Appellee  contends 
that,  by  filing  Its  answer  before  tbs  peti- 
tion and  bond  were  prenented  to  the 
coo rt,  the  appellant  waived  lt8  right  to 
remore.  If  it  was  necessary  to  present 
the  application  and  bond  to  the  court  as 
well  as  to  file  the  same  before  the  time  re- 
qaired  for  the  answer  to  be  filed,  then  It 
woald  seem  that  the  appellant  was  too 
late.  The  nsnal  consti-uctiun  given  by 
the  federal  ciiiirts  to  the  filing  of  the  peti- 
tion and  bond  Is  that  the  case  eo  instant/ 
it  removed,  bat  it  Is  also  said  that  tlin 
state  conrt  lias  the  right  to  pass  on  their 
•nfflciency.  In  Roberts  v.  Railway  Co..  45 
Fed.  Rep.  433.  it  was  held  that  the  petition 
should  be  presented  to  the  stutecourt.and 
the  opportunity  given  that  court  to  act. 
It  seems  in  that  case  that  the  petition 
and  bond  were  presented  to  the  clerk  of 
the  state  conrt,  and  bybim  filed,  and  that 
be  immediately  made  and  delivered  to  the 
defendant  certified  copies,  which  it  caused 
tube  filed  in  the  federal  conrt,  and  that 
the  petition  and  bond  were  never  called  to 
the  attention  of  the  state  court ;  also  a 
preseatatlon  of  a  petition  and  bond  to  a 
judge  of  the  state  court  In  vacation,  and, 
on  his  declining  to  act,  filing  of  the  same 
in  the  ofiSce  of  the  clerk  of  the  county  Is 
nut  a  compliance  with  the  removal  act. 
Williams  ▼.  Association,  47  Fed.  Rep. 
533.  As  construed  by  the  federal  courts, 
the  law  requires  the  iietltlon  and  bond  to 
be  presented  to  the  Htate  court,  and  not 
to  the  clerk  or  a  judge  In  vacation,  it  has 
been  said  that,  "  while  It  Is  clear  that  the 
right  of  removal  does  not  depend  upon 
the  action  or  nonaction  of  the  state  court. 
It  Is  equally  clear  that  the  state  court 
cannot  t>e  deprived  of  its  right  to  decide 
foritself  nponthesufficiency  of  the  petition 
and  bond."  Shedd  v.  Fnller.  86  Fed.  Rep. 
609;  istone  v.  State  of  South  Carolina,  117 
U.  8.  430.  6  Sup.  Ct.  Rep.  709.  But  in  this 
ease  the  petitions  and  bonds  of  the  de- 
tendauta  were  presented  to  the  court,  and 
acted  on  by  it.  They  were  filed  in  con- 
formity with  the  removal  act  at  least  at 
the  tluie  the  defendants  were  required  to 
answer,  and  on  the  same  day  with  the 
answers,  and.  from  the  face  of  the  peti- 
iion«.  it  would  appear  before  the  time  the 
defendants  were  required  to  answer,  and 
were  afterwards  presented  to  the  court  at 
the  same  term,  and  before  any  other  ac- 
tion wan  had  in  the  rase.  They  were  filed 
In  due  order  of  pleading,  and,  according 
to  onr  practice,  were  presented  In  time,  if 
presented  before  any  other  action  was  bad 
in  the  case.  We  do  not  think  the  right  of 
removal,  if  any  existed,  was  waived  by 
the  failure  of  the  defendants  to  present 
the  petition  and  bonds  to  the  court  before 
they  filed  their  answers. 

Altliongh  the  defendant  John  C.  Brown 
afterwards  died,  and  the  case  as  to  him 
was  dismissed,  the  right  of  removal  of  the 
caose  to  tAe  federal  court  mnst  be  deter- 


mined by  the  causes  presented  therefor  as 
they  existed  nt  the  timeof  the  application. 
Uis  petition  does  not  show  anv  right  In 
himself  to  have  the  cause  removed,  (or.  as 
a  cause  forremoval,  healleged  adverse clti- 
sensbip;  that  he  was  a  citizen  of  the  state 
of  Tennessee.  He  did  not  negative  the  fact 
that  be  might  have  been  at  the  time  be 
was  sued  a  resident  of  the  state  of  Texas. 
Plaintiff  in  her  petition  alleged  thnt  he 
resided  in  the  state  of  Texas,  in  the  county 
of  Dallas,  and  that  he  was  operating  a  line 
uf  railway  in  this  state,  and  he  was  in  all 
probability  a  resident  of  this  state  at  the 
time.  The  act  of  congress  authorizes  the 
removal  of  a  cause  of  which  the  circuit 
courts  of  the  United  States  have  jurisdic- 
tion (1)  when  there  Is  a  federal  question; 
(2)  when  the  defendant  or  delendants  aro 
nonresidents  of  the  state:  and  (3)  when 
the  cootrovers.v  is  wholly  between  citizens 
of  different  states,  and  can  be  fully  deter- 
mined as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested 
in  such  controversy  may  remove.  Act. 
Cong,  supra.  There  was  no  error  In  re- 
fusing the  petition  of  Brown  for  a  re- 
moval. 

The  appellant  made  Its  application  for 
removal  on  the  ground  that  the  pursuit 
arose  under  the  laws  of  the  United  States. 
It  has  been  held  by  the  suprt^me  court  of 
the  United  States  that  corporations  cre- 
ated by  and  organised  under  the  acts  of 
congress  are  entitled  to  remove  suits, 
hrougbt  against  them  in  the  state  ronrts, 
into  the  circuit  courts  of  the  United  States, 
on  the  grunnd  that  such  suits  are  suits 
arising  under  the  laws  of  the  United 
States.  Pacific  Railroad  Removal  Cases, 
116  U.  S.  1,  5  Sup.  Ct.  Rep.  1113.  While  we 
are  bound  to  follow  the  above  cases,  yet 
we  concur  with  the  dissenting  opinion  of 
Chief  Justice  Waits  therein  that,  for  the 
purposes  of  removal  in  such  case,  the  con- 
stitntion,  or  some  law  or  treaty  of  the 
United  Htates.shonld  be  directly  involved. 
This  principle  is  also  announced  in  Carson 
v.  Dnnham,  121  V.  S.  421.  7  Sup.  Ct.  Rep. 
1030.  But,  as  the  defendant  Brown  did  not 
join  In  the  application  uf  the  appellant  for 
a  removal  of  the  cause,  it  was  properly 
refused,  unless  the  controversy  between 
the  plaintiff  and  the  appellant  was  sepa- 
rable from  that  between  the  plaintiff  and 
the  defendant  Brown.  Dill.  Rem.  Causes, 
(5tb  Ed.)  S  80.  If  the  controversy  was 
separable,  or,  what  is  the  same  In  effect, 
no  cause  of  action  was  shown  against 
Brown,  then  the  railway  company  would 
have  the  right  to  remove  the  case  to  th^ 
federal  court,  and  carry  the  whole  casi 
there,  notwithstanding  the  fact  that  tb> 
receiver.  Brown,  showed  no  cause  for  re 
moval,  or  did  not  join  In  the  applicatioi 
of  the  appellant  for  removal.  The  hn 
proper  joinder  of  a  resident,  as  dpfendan 
In  a-case,  will  not  defeat  the  right  of  ra^ 
moval  in  another  defendant,  who  may 
have  cause  therefor.  Nelson  v.  Hennessey, 
33  Fed.  Bep.  118;  Vinal  v.  Improvement 
Co.,  34  Fed.  Rep.  228. 

Was  the  controversy  In  this  case  between 
the  defendant  railway  company  and  the 
plain Uft  separable  frnm  that  between  the 
defendant  Brown  and  theplalntift?  In  oth- 
er words,  with  reference  to  the  case  made 
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by  the  plalntitT's  petition,  did  she  rIiow  a 
ctinse of  action  agralnat  Brown?  The  pe- 
tition alleges  that  plaintiff's  Injuries  were 
eaatalned  Aagnst  27,  1K8S;  that  Brown 
was  tiific barged  from  the  receivership,  Oc- 
tober 81, 1K88;  and  that  the  railroad  and 
other  property  of  the  defendant  company 
liad  been  delivered  to  It.  This  suit  was 
(lied  January  2,  1889,  and  a  copy  of  the 
order  of  the  United  States  court  dlschar- 
Klni;  Brown  was  made  an  exhibit  to  the  pe- 
tition. Whatever  liability  there  was  on 
the  part  of  Brown  was  official,  and  ended 
rlth  his  diRcharge  as  receiver.  Ryan  v. 
^ayH.  62  Tex.  47;  Brown  v.  Gay,  78  Tex. 
47.  13  S.  W.  Rep.  472.  There  are  no  facts 
illeged  In  the  petition  that  would  show 
:hat  Brown  was  personally  at  fault;  and 
it  the  time  of  the  fHIng  of  the  petition, 
which  was  after  his  discharge  as  receiver, 
there  was  no  cause  of  action  against  him. 
Facts  are  alleged,  however,  which  show 
the  liability  of  the  defendant  company. 
Railway  Co.  v.  Johnson,  76  Tex.  431, 13  8. 
W.  Rep.  463.  As  no  cause  of  action  was 
shown  against  Brown,  the  right  of  the  ap- 
i>eUant  to  remove  the  case  to  the  federal 
conrt  could  not  be  affected  by  the  fact 
that  he  was  made  a  party  defendant.  Dill, 
{tem.  Onuses,  (fith  Ed.}  {  80;  H3  Fed.  Rep. 
113:  34  Fed.  Rep.  228,  supra.  It  becomes 
unneceMsary  to  consider  the  remaining  as- 
«lgnments  of  error.  For  the  error  of  the 
district  court  in  refusing  the  petition  of 
the  appellant  for  removal,  and  t)roceedlng 
to  try  the  cause,  the  Judgmeutof  the  conrt 
below  should  be  reversed,  and  the  cause 
remanded. 

Adopted  by  supreme  court,  June  21,1802. 


Jackson  v.  Fawlrbs  et  al. 
(Supreme  Court  of  Texat.    Jane  21, 1892.) 
Nkootiabi.e  Instuumbnts — Action  on — Who  mat 
Uaintain— Who  mat  Istervbnb — ^FouBCLOsuas 
o»  Vbsdor'8  Lien-— Evidbncb. 
1.  Where  a  note  is  transferred  by  Indorse- 
ment, the  transferee  may  maintain  action  there- 
on, thongb  be  holds  it  as  security  for  a  debt  of 
less  amount  than  the  note. 

9.  In  an  action  on  a  note  transferred  to 
plalutiS  as  collateral  seoarlty  for  a  debt  of  less 
•mount  than  the  note,  the  transferrer  may  inter- 
vene to  protect  his  interest 

3.  In  such  case  the  intervener  is  not  entitled 
to  recover  costs. 

4.  In  an  action  to  foreclose  a  vendor's  Hen, 
where  the  conveyance  to  defendant  described  one 
balf  of  a  certain  tract,  and  purports  to  convey 
«11  of  the  grantor's  interest  in  tbe  tract,  paru 
^evidence  that  tbe  grantor's  Interest  was  greater 
than  one  half  Is  inadmissible,  without  appropriate 
^leadings  thereof. 

Commissioners' decision.  SectlonB.  Ap- 
peal from  district  conrt,  Coleman  county; 
I.  W.  TiMMiNS,  Judge. 

Action  on  a  promissury  note  and  totore- 
rlose  a  vendor's  Hen  by  Juliet  Fawlkes, 
admiulHtratrlx,  against  J.  J.  Jackson. 
W.  B.  Brown,  having  an  Interest  In  the 
note.  Intervened.  Plaintiff  bad  Judgment, 
and  defendant  appeals.    Reversed. 

T.  U.  Strong,  for  appellant.  Sims  & 
Suodgraas,  for  appellees. 

Oarrett,  p.  J.  This  Is  an  action  on  a 
promlssorynoteand  to  foreclose  a  vendor's 


lien.  Tbesult  was  originally  brought  by  H. 
A.  Fawlkes,  who  held  tbe  note  by  indorse- 
ment from  the  payee,  W.  B.  Brown:  but 
he  died,  and  the  appellee,  Juliet  Fawlkes, 
made  h<>rself  a  party  as  his  administra- 
trix. Tbe  defendant,  Jackson,  answered 
by  a  general  demurrer,  general  denial,  and 
a  special  plea  of  failure  of  consideration. 
W.  B.  Brown,  the  payee  of  the  note.  Inter- 
vened, with  leave  of  the  conrt,  and  set  up 
that  the  note  had  been  transferred  to 
Fawlkes  as  collateral  security  for  a  debt 
of  less  amount  than  the  note,  and  prayed 
to  t>e  protected  by  the  Judgment  that 
should  be  rendered.  In  a  supplemental 
petition  tbe  plaintiff  admitted  that  the 
note  was  so  transferred,  and  set  oat  the 
debt  for  which  tbe  note  sued  on  was  held 
as  collateral.  Defendant  demurred  to 
these  pleadings,  l)ecanse  they  showed  only 
a  partial  asRlKnment  of  the  note,  and  that 
tbe  plaintiff  could  not  maintain  a  suit 
tbereon.  The  demurrers  were  overruled, 
and  trial  before  a  Jury  resulted  In  a  ver- 
dict In  favor  of  the  plaintlff.and  Judgment 
thereon  that  she  recover  tbe  amount  of 
the  note  and  interest,  with  foreclosure  of 
Hen  on  the  land  described  in  tbe  petition. 
The  Judgment  also  ascertained  theamount 
due  by  the  Intervener  for  which  the  note 
was  held  as  collateral  security,  and  direct- 
ed the  sheriff  to  pay  the  balance  of  the 
Judgment  after  satisfying  that  amount 
over  to  the  intervener. 

There  was  no  error  In  overruling  defend- 
ant's demurrer  that  there  had  been  only  a 
partial  assignment  of  tbn  note,  because 
the  pleading  ehowed  that  the  note  itself 
bad  been  transferred  by  a  written  Indorse- 
ment thereon,  and  It  can  make  no  differ- 
ence that  the  transfer  was  only  as  collat- 
eral security  for  a  debt  less  In  amount 
than  the  note.  Such  a  transfer  is  In  dae 
course  of  trade  and  for  a  valuable  consid- 
eration. Kanffman  v.  Robey,  60  Tex.  308. 
We  think  that  the  interest  of  W.  B.  Brown 
In  the  subject-matter  of  the  suit  was  such 
that  It  was  not  error  to  allow  bim  to  in- 
tervene therein.  He  was  entitled  to  a  con- 
siderable portion  of  tbe  money  to  be  re- 
covered, and,  although  his  petition  does 
not  show  any  special  equities  why  he 
should  be  permitted  to  intervene,  still  he 
had  an  Interest  In  the  fund  to  be  recovered, 
and  there  can  be  no  reason  why  he  should 
not  be  allowed  to  settle  his  right  thereto 
In  this  suit,  rather  than  In  the  probate 
court,  lu  the  estate  of  H.  A.  Fawlkes,  de- 
ceased. But  we  do  not  think  that  he 
should  have  been  permitted'  to  recover  bid 
costs  of  the  defendant,  or  of  the  plaintiff 
either.  The  costs  of  the  Interventlun 
should  have  been  adjudired  against  him. 

The  land  npun  which  the  plaintiff  sought 
to  foreclose  a  vendor's  lieu  was  described 
In  the  pleadings  of  both  plaintiff  and  In- 
tervener as  follows:  "A  certain  parcel  or 
tract  of  land  situated  in  said  Coleman 
county,  Tex.,  and  known  as  a  part  of  I.  & 
G.  N.  R.  R.  Co.  survey  of  land,  of  Tl\% 
acres,  located  by  virtue  of  certificate  No. 
75,  and  patented  to  N.  E.  Hoy,  assignee  ut 
snid  I.  &  G.  N.  B.  R.  Co.,  August  18,  1876. 
by  patent  No.  332,  vol.  2S,  and  is  more  par- 
ticularly'lescribed  by  held  notes  and  metes 
and  boundH,  as  follows,  to  wit:  Begin- 
ning ut  a  stone  mound,  tbe  southeast  cur- 
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oer  or  the  H.  T.  &  B.  R.  B.  Co.  survey  No. 
1;  thence  west  772  Turas,  to  a  stake  (jn 
BODth    line  of  said   survey    No.   1;  tlience 
soutli  1,141J|(  vrs.,  H  stake;  tlipnce  east  772 
vrn.  to  a  stake  on  west  lino  ot  the  T.  B. 
Frizzell  survey  No.  704;  thence  north  1,141!< 
vra.,  to  the  place  of  beginning."'    Anrl   it 
was  ane«;ed   that  this  was  the  tract  that 
was  sold  and  conveyed,  and  intended  to 
besold  and  conveyed,  by  said  W.B.Brown 
to   saift    J.  J.  Jackson   by  a  certain   deed 
dated    November  9,  1S85.    Plaintiff  Intro- 
dnced  In  evidence  the  deed  which  conveyed 
"nil  that  certain  tract  or  oarcelofland 
sitnated   in  the  county  of  Coleman  and 
state   of  Texas,  and  known  and  described 
as  follows:    A  certain   tract  ot  land  lo- 
cated by  virtue  of  certificate  No.  75  Issued 
to  the   Int.  &  O.  N.  R.  R.  Co.,  said  land 
having    been   patented   to  K.  E.  Hoy,  as- 
fiignee  of  said  Int.  &  G.  N.  R.  R.Co.,by  let- 
ters patent  No.  832.  vol.  28,  and  for  better 
description  of  said  tract   of  land  reference 
is  hereby  made  to  said  patent;  it  being  In- 
tended by  me  to  convey  unto  the  said  J. 
J.  Jackeun  all  my  rigiit,  title,  and  interest 
io  and   tu  such  portion  of  said  tract  ot 
land  as  I  legally  own ;  the  said  Jackson 
being  at  this  time  owner  of  said  tract  ot 
land."     Plaintiff  alno  Introduced  the  pat- 
ent, which  corresponded  with  the  descrip- 
tion in  the  deed  and  the  pleadings,  except 
that  it  described  the  entire  tract,  showing 
the  north  line  to  be  1,844  varas  long.    It 
will  be  observed  that  no  field  notes  are 
«iven  in  the  deed,  but  that  it  la  a  sale  of 
tlie "right,  title,  and  Interest"  of  Brown; 
also  that  the  north  lino  given  in  the  field 
notes  in   the  pleadings  Is  772  varas  long, 
when  672  varas  would  be  half.    Defendant 
pot  In  evidence  a  deed  executed  to  him  by 
Brown  and  his  wlfe.dated  August  24,1877, 
for  nil  their  right,  title,  and  Interest  in  the 
«urvey,  "  the  part  ot  sold  survey  hereby 
transferred  and  conveyed  being  more  par- 
ticularly described  as  follows;    Beginning 
at  a  stake  at  n  point  872  vra.  west  ot  the 
stone  mound   made  for  the  S.  E.  corner  of 
survey  No.  1 ,  In  the  name  of  the  H.  T.  &  B. 
R.  R.  Co. ;  thence  west  672  vrs., "  etc. ;  and 
continues  describing,  by  metes  and  bounds, 
the  west  half  of  the  survey.    In  rebuttal, 
the  Intervener,  Brown,  testified,  over  the 
objection  of  the  defendant,  that  defendant, 
Jackson,  and  he  originally  bought  said  271 
acres  International  &  Great  Northern  Rail- 
road Company  tract  of  land  together,  hut 
there  was  a   one-third    locative   interest 
owned  by  one  P.  A.  Booker  that  they  did 
not  get.    Jackson  would  not  go  in  with 
him  to  buy  that  IntereHt,  so  he  bought  It 
himself,  and   nfterwnrds  sold   him  (jack- 
*on)nll  his  Interest  In  \  le whole  tract,  and 
thnt  was  the  reason   the  deed  he  made 
Jackson  railed   for    his  interest.    At  the 
tIniebesoJd  to  Jackson  be  stated  that  he 
ewned  a  two-thirds  Interest  iu   the  tract. 
Defendant's  objection  to  the  testimony  as 
to  the  Interest  Brown  owned  In  the  land 
*as  that  the  deed  was  the  best  evidence, 
and  be  conid  only  foreclose  the  lien  on  the 
land  gold  detendantat  thedateof  thedeed. 
The  Judgment  foreclosed    the  vendor's 
'Hra  On  the  land  described  in  the  petition. 
Although  parol  evidence  may  be  adniissl- 
*>!«  to  show   what   interest  is  conveyed 
*ltea  the  deed  purports  to  convey  the  In- 


terest of  the  grantor,  and  the  legal  title  is 
In  another,  still  there  wa  ■■  no  pleading  nu- 
thoriislng  the  contradiction  of  the  Inter- 
rener's  deed  made  about  13  years  before 
the  trial,  by  which  the  west  half  ot  the  land 
had  been  conveyed  to  the  defendant,  and 
the  evidcni-e  was  clearly  Inadmissible  to 
support  a  foreclosure  upon  more  than  one 
half  ot  the  land.  It  would  appear  from 
the  evidence  that  the  Interest  ut  Brown  In 
the  land  at  the  time  he  executed  the  deed, 
and  for  which  the  note  was  executed,  was 
the  east  half  thereof.  There  is  no  evidence 
to  support  the  descriptiou  given  in  the 
Judgment  of  the  land  upon  which  the  lien 
is  foreclosed,  but,  from  au  Inspection 
thereof,  we  can  see  that  the  foreclosure  Is 
upon  more  than  one  half.  For  the  error 
Indicated  the  Judgment  ot  the  court  below 
should  be  reversed,  and  the  cause  re- 
manded; hut  the  appellees  have  signified 
their  willlngnesB  to  remit  or  relinquish 
their  lien,  and  let  thejudgment  beafflrmed 
as  to  the  recovery  on  the  note.  If  they 
will  file  a  relinqulshmentof  their  lien  with- 
in 10  dayjB  with  the  clerk  ot  this  court,  then 
the  Judgment  of  the  court  below  should 
be  reverncd,  and  here  rendered  aealnst  the 
appellant,  .1.  J.  Jackson,  for  the  amount 
recovered  In  the  court  below,  as  there  ad- 
Judged,  without  foreclosure,  and  against 
the  Intervener,  W.  B.  Brown,  for  all  costs 
ot  his  intervention,  and  against  the  appel- 
lees for  the  costs  of.  this  appeal ;  but  no 
Judgment  should  be  rendered  against  the 
sureties  on  the  appeal  bond.  Otherwise 
the  Judgment  ot  the  court  below  should  be 
reversed  and  the  cause  remanded. 

Adopted  by  supreme  court,  June  21, 1892. 


Waco  Bridob  Co.  ▼.  City  of  Waco. 

{Supreme  Court  qf  Teras.    June  24,  1892.) 
Debos — Effect— Pboof—Exbcotios  bt  Attob- 

NET. 

1.  An  owner  of  real  estate  Is  bound  by  a 
reservation  in  a  deed  which  forms  part  of  the 
chain  of  title  under  which  he  holds,  though  he 
expressly  declines  to  claim  under  such  deed. 

3.  To  pruve  a  reservation  or  dedication  In  a 
deed  by  an  attorney  in  fact  as  asalnst  the  gran- 
toe  therein,  who  has  accepted  It,  it  ia  unneces- 
sary to  introduce  the  power  under  which  the 
deed  was  mado. 

8.  One  holding  under  a  deed  made  by  an  at- 
torney in  fact  cannot  object  to  a  reservation 
therein  that  the  attorney  had  no  power  to 
make  It 

Appeal  from  district  court,  Mcl.«nnan 
county;  Eugene  Williams,  Judge. 

Action  by  the  Waco  Bridge  Company 
against  the  city  ot  Waco  tor  an  injunction. 
Judgment  U>r  defendant,  and  plaintiff 
appeals.    AiHrmed. 

f rather  &  LIudsejr  and  Clark,  Dyer  & 
BoIluMer,  tor  appellant. 

Hbnrt,  J.  This  salt  was  brought  by  the 
appellant  to  restrain  the  city  ot  Waco 
in  the  following  respects:  It  charged 
that  plaintiff  acquired  by  purchase  from 
W.  B.  and  S.  B.  Trice,  by  deed  dated  the 
19th  day  of  May,  1876,  two  acres  of  land 
lying  above  Its  bridge,  and  on  the  east 
bank  ot  the  Brazos  river,  on  which  It 
proposed  to  construct  a  barricade  to  pre- 
vent the  supports  upon  which  its  bridge 
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rested  (roin  belnKwaished  and  uaderinlned 
by  the  waters  of  the  river,  but  that  It  was 
forbidden  und  prevented  from  so  doiag  by 
the  city.  "Appellant,  as  complainant  in 
the  court  below,  further  averred  tliat  ap- 
pellee, durlntt  the  year  1S83,  in  the  exer- 
cise of  its  municipal  powers,  did  drain 
certain  low  '.nnds  ur  ponds  lyini;  within 
the  corporate  limits  uf  said  city  of  Wacu, 
by  attempting  the  constractlun  ot  a  sew- 
er from  HHiil  pond,  wliereby  the  natural 
drainatre  of  said  water  In  Raid  pund  and 
accumuliitinK  therein  from  the  drainage 
of  a  large  area  of  country  was  conducted 
lu  the  Drasos  river  a  few  (eet  above  the 
anchorages  o!  the  complainant's  bridge, 
being  conducted  into  said  river  Brazos 
over  tiie  sail  landit  and  property  of  com- 
plainant. Appellant  alleged  that  said 
sewer  was  so  uuskillfuUy  and  negligently 
constructed  by  appellee  that  the  water 
from  said  pond  during  the  Hprlng  rains  of 
18S4  and  1886  overflowed  said  sener,  and 
was  conveyed  in  a  general  course  thereof 
upon  appellant's  property,  washing  out 
large,  deep  gullies  tbere:;Q,  near  to  and 
adjacent  to  the  side  anchorages  ot  appel- 
lant's bridge,  washing  away  the  fence  of 
appellant,  and  infllrting  other  damages 
upon  complainant  to  the  amount  of  f  I, - 
000;  It  being  averred  tliat,  owing  to  the 
raving  in  of  appellant's  property,  and 
consequent  injury  to  its  freehold  occa- 
sioned by  said  sewer,  a  long  line  of  com- 
plainant's fence,  to  wit,  HUO  feet,  waa 
thrown  down,  lost,  injured,  and  de- 
stroyed, resoltiog  in  damages  as  afore- 
said. Appellant  averred  that  appellee 
was  maintaining  said  sewer  iu  a  carelens, 
negligent,  and  IndlHerent  manner,  not 
keeping  same  in  repair,  whereby  the  sur- 
face water  from  ponds  in  East  Waco  were 
diverted  from  their  natural  courses,  and 
drained  upon  the  property  of  appellant, 
and  in  sucb  a  manner  as  to  cause  the 
earth  to  cave  In  in  and  around  the  an- 
chorages of  appellant's  bridge,  In  a  man- 
ner calculated  to  undermine  and  destroy 
some  one  ot  said  anchorages,  then  being 
within  eight  feet  of  the  wash  occasioned 
by  said  defective  sewer,  and  is  threatened 
with  certain  destruction  if  appellee  be  al- 
lowed to  maintain  said  sewer  in  its  then 
bad  and  dangerous  condition,  as  all  rain- 
falls of  necessity  find  encape  through  the 
deep  channels  of  said  defective  sewer.  Ap- 
pellant averred  that  the  point  where  said 
detective  sewer  existed  was  the  same  de- 
fendant had  taken  puiisesiilon  of  and  was 
withholding  and  digging  away  ond  low- 
ering, and  appellant  averred  it  could  pro- 
tect Its  property  by  the  proposed  syptem 
of  barricading,  but  was  prevented,  where- 
by its  hridgestructure  was  at  all  times  men- 
aced and  threatened  with  impending  dan- 
ger and  disaster.  Appellant  prayed  that 
appellee  be  required  to  maintain  said 
sewer  so  as  to  result  in  no  further  Injury, 
and  that  an  injunction  issue  to  appellee, 
enjoining  it  from  any  and  all  Interfer- 
ence with  appellant  upon  its  said  parcels 
of  land,  and  to  deslxt  from  all  further 
work,  trespass,  or  injury  thereto ;  and  on 
final  hearing  for  a  perpetuation  of  said  in- 
junction, and  for  Judgment  for  damages 
and  costs, "etc.  The  cause  was  tried  by 
tlte  court  without  a  Ju^y,  and  a  judgmeut 


upon  the  aforesaid  issues  was  rendered  ii» 
favor  of  the  defendant. 

The  Judge  filed  conclnslnns  ot  fact  and 
law,  which  were  substantially  as  follows 
upon  the  points  which  we  deem  it  neces- 
sary to  consider  In  this  opinion:  "The 
evidence  shows,  however,  that  the  old 
road  ran  on  the  line  between  what  are 
known  in  the  testimony  as  tlie'Hood' 
and  '  Waco  Manufacturing  Company ' 
tracts.  7'hat  the  Hood  lay  up  the  river 
to  the  north,  the  other  tract  extending 
down  the  river  past  ttiA  bridge,  ( that  part 
of  these  two  tracts  now  lielong  to  tbe 
plaintiff.  Including  all  the  land  upon  wbirb 
tbe  highway  in  question  is  claimed.) 
That  these  two  tracts  are  held  by  dlfter- 
ent  titles,  and  each  tract  by  more  than 
one  Houix-e  and  chain  of  title.  That  the 
Hood  tract  is  held  by  purchase  from  W. 
B.  and  S.  U.  Trice,  who  held  by  purchase 
from  Bucbanon,  and  that  no  paper  title 
exists  of  this  transfer,  but  that  there  Is 
also  in  evidence  a  deed  from  D.  C  and  J. 
D.  Giddlngs.  by  Attorneys  Fruzier  &  Ren- 
ick.  to  Buid  W.  B.  and  S.  B.  Trico;  and  it 
is  claimed  under  said  deed  that  the  briOg^e 
company  is  held  by  tbe  reservation  and 
condition  tliereln  contained, among  which 
is  the  following:  'The  said  W.  B.  and  S. 
B.  Trice  should  open  and  forever  keep 
open  for  the  use  of  tbe  public  three  streets 
of  75  feet  in  width  each,  said  streets  begin- 
ning at  the  Braios  river,  and  running 
from  tlie  said  river  and  parallel  with  the 
south  line  ot  said  tract  through  said  tract 
to  the  west  line  of  said  Trice's  brickyard 
tract ;  one  of  said  streets  to  be  located  un 
the  north  side  of  said  tract,  one  to  be  lo- 
cated on  the  south  side,  and  one  in  tbe 
middle  uf  said  tract.  "That  tbe  present 
roadbed  would  be  included  in  the  street 
located  on  the  south  side  of  said  tract.' 
From  which  the  court  concludes  tbat  tbe 
city  has  the  right  to  the  roadway  free 
from  obstruction  by  the  proposeil  pilinK 
claimed  to  be  necessary  for  tbe  protection 
of  the  bridge  property.  Tbe  court  Is  of 
the  opinion  that  the  right  of  the  bridge 
company  to  protect  its  towers,  anchors, 
and  other  property  by  engineering  works 
is  not  superior  to  tbe  city's  rights  under 
tbe  Qlddiugs  deed ;  and,  further,  that  the 
floods  ot  1884  and  1886  were  extraordinary 
and  unprecedented, sucb  as  could  nothare 
been  reasonably  expected  in  tlie  construc- 
tion of  tbe  sewer  along  Elm  street,  and 
were  tbe  Immediate  and  proximate  cause 
of  the  damage  to  the  bridge  property; 
and  that  this  damage  should  not  be  as- 
sessed against  the  city.  Tbat  tbe  said 
sewer,  as  now  constructed,  dues  not  en- 
danger the  property  ot  the  bridge  compa- 
ny, and  that  the  city  should  not  be  de- 
prived ot  its  use  by  Injunction." 

The  most  Important  question  in  tbecase 
is  whether  or  nut  the  bridge  company  is 
so  related  to  the  deed  made  by  J.  D.  and 
D.  C.  Giddlngs  by  their  attorneys  in  tact 
to  the  Trices,  as  to  bind  it  by  the  reserva- 
tion contained  in  that  deed,  and  whether 
tlte  deed  was  properly  admitted  as  evi- 
dence against  it  to  prove  tbe  reservation. 
The  plaintiff,  for  the  purpose  uf  showing 
its  title  to  the  two  acres  of  land,  and 
its  right  to  recover,  introduced  the  follow- 
Ing  evidence:    "(1)  A  deed  from  A.J.  Bqcb- 
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anan  and  wife  to  JamPH  Monrce.  dated 
the  23d  day  of  Novemlitr.  1867,  rerltlng  a 
ruDRitleratinn  of  $2,7sri.66X,  convey Ini;  an 
uudivlded  one-liiilf  intTeat  to  the  ferry 
acrups  the  Brasos  river,  connecting  East 
and  West  Waco,  and  at  the  foot  of  Main 
Hireet  In  Weet  Waco.  (2)  A  deed  from 
Thomas  Harriaon  to  Jnmeft  Monroe,  dat- 
ed the  iHt  day  of  May,  1870,  for  the  recited 
ronxideration  of  93£,  conveying  a  one- 
fourth  IntpreHt  in  an  ncra  and  one-haif  lot 
i>(  ground  near  tlie  ferry  acroua  ttie  Bra- 
X08  river  at  Waco,  and  being  above  the 
Waco  and  Dallae  road,  inclading  what  la 
known  as  the  *  Bucbunan  and  Peavy  gro> 
lery  bnlldlug,'  and  lot  eant  of  the  Brazos 
river.  (3)  A  deed  from  A.  .1.  Bnrlinnan  to 
J.  H.  WilBon,  dated  the  2lHt  day  of  Jiinu- 
ary,  1870.  for  therecitetl  conBlderation  of 
**iO,  conveying  one  equal  undivided  one- 
half  interest  in  and  to  one  and  one-halt 
acres  lut  of  ground  near  the  ferry  across 
the  Brazos  river  at  Waco,  and  being  al)oTe 
the  Waco  and  Dallas  road,  includln<r  what 
Is  known  as  the 'Buchanan  and  Peavy 
grocery  building.'  and  lot  east  of  the  Bra- 
sos river.  (4)  A  deed  from  J.  H.  Wilson 
to  James  Monroe,  dated  the  2lRt  day  of 
Januar,T.  1870,  for  the  recited  ennsldera- 
tluo  of  9230,  conveylngthe  land  lastabove 
described.  (5)  A  deed  from  James  Mon- 
roe to  the  Waco  Bridge  Comnany,  dated 
the  2l8t  day  of  October,  1870,  for  the  re- 
cited consideration  of  92,500  In  the  paid-up 
capital  stock  of  said  corporation,  con- 
veying all  of  tbe'rlgbt, title, and  Interest" 
of  tlie  grantor  in  a  "certain  one  and  one- 
halt  acre  lot  of  ground  near  the  ferry  on 
the  east  side  of  the  Brazos  river  opposite 
the  city  of  Waco,  and  lying  above  tbe 
Waco  and  Dallas  road,  tncinding  what  is 
known  as  the  'Buchanon  and  Peavy  gro- 
cery bnilding.'  (6)  A  deed  from  W.  B. 
and  8.  B.  Trice  to  tbe  Waco  Bridge  Com- 
pany, dated  the  19th  day  of  May,  ISTti, 
for  the  recited  consideration  of  9)^00,  con-, 
veying  *  two  acres  of  land  on  the  east 
bank  of  the  Brazos  river  above  tbe  Waco 
SDapensinn  bridge,'  and  otherwise  de- 
scribed by  metes  and  bounds. " 

The  plaintiff  did  not  offer  in  evidence  the 
deed  from  D.  C.  and  J.  D.  Giddings  to  W. 
B.  and  S.  B.  Trice,  but  it  appears  from  a 
hill  of  exceptions  tlmt  It  did.  before  the 
beginning  of  tbe  trial,  describe  it  in  a  mem- 
orandnm,  which  its  attorney  presenttid  to 
the  attorney  of  the  defendant,  on  which 
an  agreement  was  made  between  said  at- 
torneys dispensing  witli  notice  of  the  fli- 
ingot  that  deed  and  some  others.  The 
Oidilings  deed  was  read  In  evidence  by  tbt^ 
defendant,  over  the  objections  of  the 
plaintiff  upon  the  following  grounds, 
which  are  assigned  as  error  lu  this  court: 
(1)  On  the  ground  that  tbe  Waco  Bridge 
Company  did  not  claim  under  said  deed, 
and  bad  shown  already  by  proof  prior 
possewiion  thereto,  and  a  claim  of  title 
In  itself  in  another  right.  (2)  Un  tbe 
ground  that  said  deed  purported  to  be 
made  by  an  attorney  In  fact,  and  no  pow- 
er of  attorney  was  offered  in  evidence  to 
•bow  tbe  parties  executing  said  deed  as 
attorneys  in  fact  were  in  fact  attorneys 
tor  the  grantors  in  said  deed,  or  had  pow- 
er to  make  same.  (3)  For  tbercasonthat 
there  ia  a  purport»6  dedication  of  right  of 


way  named  In  said  deed;  and,  because 
said  deed  is  a  quitclaim  deed,  the  dedica- 
tion is  Invalid  as  against  plaintiff  in  that 
character  of  conveyance.  (4)  For  the 
reason  that  the  attorneys  in  fact  mal<ing 
said  deed  for  said  grantors  would  baveno 
power  to  make  tbe  dedication  to  public 
use  unless  tbe  power  under  which  they 
acted  expressly  conferred  tlie  righc  upui» 
them.  (6)  For  the  reason  that  the  dedi- 
cation named  In  said  deed  is  a  condition 
subsequent,  and  la  not  binding  on  tbe 
plaintiff  or  npon  any  one  else,  except  the 
vendees  therein  named,  and  only  subject- 
ed them  to  an  action  for  damages  for  the 
breach  of  said  covenant,  because  of  the 
same  being  a  strict  condition  subsequent, 
— u  covenant  not  running  with  tbe  land. 

The  plaintiff  also  proved  by  witnesses 
the  following  facts  relating  to  Its  title: 
It  proved  by  A.  J.  Buchanan  that  be  and 
one  Peavy  bought  the  aforesaid  acre  and 
one  half  of  land  from  tbe  original  grantee 
of  the  title  thereto,  one  Ho«>d ;  that  Hood 
executed  to  them  a  bond  for  title;  that  he, 
Buchanan,  sold  bis  undivided  one-balf  In- 
terest to  Simon  Trice  before  Hood  made  a 
deed  tor  the  land;  that  the  witness  and 
Peavy  paid  Hood  9>>0  for  the  land;  that 
Trice  paid  fur  the  land  sold  to  bim;  that 
witness  does  not  Iciiow  when  be  made  tbe 
sale  to  Trice;  that  he  doea  not  think  he 
made  him  a  deed,  because  he  does  not 
think  he  bad  one  from  Hood;  that  he  ' 
tiiinks  he  only  delivered  to  Trice  tbe  title 
bond  which  Hood  gave;  that  Trice  took 
possesHlon  of  the  land  when  witness  sold 
to  him.  By  another  witness  plaintiff 
proved  that  W.  B.  and  S.  B.  Trice  were 
partners  when  said  sale  was  made.  The 
president  of  the  Bridge  company,  when 
testifying  about  the  acquisition  of  the 
titles  to  the  lands  conveyed  to  that  corpo- 
ration, said:  "I  subsequently  bought  all 
of  tbe  ferry  rights  out  from  tbe  owners, 
whoever  they  were,— the  deeds  will  show. 
I  told  them  to  bunch  their  claims,  and  say 
bow  much;  and  I  took  them  ail  in,  and 
paid  the  money  for  them."  Tbe  defendant 
offered  in  evidence  a  power  of  attorney 
from  J.  D.  and  D.  C.  Oiddings  to  Renlck  & 
Frnzler,  which  was  excluded  on  objection 
of  plaintiff  "because  no  notice  of  It  had 
been  given  or  waived."  This  deed  bad 
been  duly  recorded,  and  seems  to  have 
been  relied  upon  by  tbe  plaintiff  before 
the  trial  as  part  of  its  evidence.  I'lainrlff's 
only  evidence  of  title  to  the  entire  two 
acres  was  through  tbe  deed  to  it  fruni  the 
Trices,  and  the  Giddings  deed  is  the  only 
conveyance  shown  by  the  evidence  to  have 
ever  been  made  to  the  Trices,  or  either  of 
them.  Tbe  only  evidence  that  we  find  of 
title  in  the  Trices  from  any  other  source 
was  given  t>y  Buchanan.  Tbe  evidence 
showing  tbat  he  only  claimed  an  undivid- 
ed interest  In  one  and  a  half  acres  of  the 
land,  and  that  he  never  hud  a  deed  for 
that,  and  that  he  made  none  to  tbe  Trices, 
bnt  tbat  he  did  convey  it  to  another  per- 
son, who  is  not  shown  to  have  conveyed 
It  to  Trice,  falls  very  much  short  ol 
proving  title  In  the  Trices  through  Buch- 
anan, notwithstanding  bis  testimony 
that  be  made  a  parol  sale  of  his  Inter- 
est to  one  of  them,  and  put  bim  in  posses- 
sion.   Previous  to  the  Giddings  deed  tbe 
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laad  was  nnltormly  described  as  a  tract 
containing" one  and  one  half  acres;  that 
deed  deEcrlbes  a  tract  of  two  acres,  and 
the  plain  tin  claims  In  its  pleading  a  tract 
or  two  acres.  Under  these  clrcuntstances, 
the  mere  fact  that  the  plaintiff  failed  to 
offer  the  deed  In  evidence,  and  that,  in  or- 
der to  prevent  the  defendant  from  doing 
so,  it  disclaimed  holding  under  It,  was 
properly  held  by  the  court  not  to  he  a 
Bufllclent  reason  for  excluding  the  deed. 
The  deed  clearly  reserved  and  dedicated 
a  street,  as  was  contended  by  the  city,  it 
the  plaintiff  had  accepted  it  and  held  un- 
der it,  or  it  it  was  a  link  in  its  chain  of 
title,  It  was  bound  by  it.  Even  If  it  was 
not  a  necessary  link  in  Its  chain  of  title, 
if  it  acquired  the  title  of  those  holding  un- 
der it  for  the  purpose  of  quieting  its  title, 
or  reiuoTlng  clouds  or  conflicting  claims, 
it  must  be  held  to  have  tal<en  It  with  and 
become  bound  by  its  reservations.  The 
progress  of  the  trial  had  developed  that 
the  reservation  In  the  deed  to  plaintiff's 
vendor  established  the  public  street,  and 
was  fatal  to  this  branch  of  its  cause.  We 
cannot  attach  Importance  to  the  plaintiff's 
mere  assertion,  under  such  circumstances, 
that  it  declined  to  claim  under  the  deed. 
Kather  than  to  encounter  certain  defeat 
by  the  reservation  In  the  deed,  the  plain- 
tiff proposed  to  risk  defeat  by  the  failure 
of  bis  proof  of  title  when  the  deed  was 
'Omitted.  The  plaintiff,  it  seems  to  us, 
failed  to  prove  a  legal  or  equitable  title  to 
the  land,  either  with  or  without  the  in- 
Irodiictlon  of  this  deed,  but  the  use  pro- 
4>oHed  to  be  made  of  It  by  the  defendant, 
iind  permitted  by  the  court,  did  not  de- 
pend upon  Its  effect  in  establishing  plain- 
tiff's title.  It  was  sufficient,  for  the  pur- 
poses of  this  case,  If  It  appeared  that  It 
v:nB  one  of  the  sources  under  which  the 
jjlalu tiff  claimed  the  land.  We  think  that 
the  evidence  abundantly  sustains  the  rul- 
ing of  the  court  in  that  renpect. 

It  Is  quite  likely  that  the  failure  upon 
the  part  of  the  dcfen<lant  to  give  the  no- 
tice of  the  power  of  attorney  for  the  want 
of  which  it  was  excluded  as  evidence  re- 
sulted from  the  plaintiff's  having  Included 
It  with  Its  own  evidence  in  that  respect. 
But,  as  It  was  not  introduced  as  evidence 
of  title,  we  do  not  think  the  absence  of 
■evidence  of  the  power  of  attorney  was  of 
any  importance.  .-Vnd  the  same  may  be 
said  with  regard  to  the  fact  that  the  deed 
to  Trice  was  a  mere  quitclaim.  It  con- 
tained both  a  reservation  and  dedication 
to  which  the  grantee  assented  by  receiv- 
ing It.  The  objection  that  the  agents 
who  made  it  did  not  have  authority  to 
make  the  reservation  does  not  appear  to 
be  one  that  the  plaintiff  can  make.  It  af- 
fectctd  only  the  rights  of  the  grantors,  and 
If  the  authority  had  not  been  given  be- 
fore they  could  have  conferred  it  by  rati- 
fication. There  is  nothing  in  the  record 
to  indicate  that  they  did  not  confer  the 
power  originally,  nor,  if  they  did  not  do 
«o,  that  they  did  not  subsequently  ratifj 
it  ns  made.  The  inferences  are  quite 
strong  that  they  did  do  one  or  the  other. 

We  are  unable  to  see  the  force  of  the 
-fifth  objection  with  regard  to  the  dedica- 
tion being  a  condition  subsequent,  etc.  If 
'the  deed  bad  any  effect,— and  for  the  pur- 


poses, at  least,  of  this  case,  we  think  It 
had,— It  did  not  convey  the  land  in  con- 
troversy to  the  plaintlB's  vendor,  but  did 
dedicate  it  to  a  public  use  for  all  time. 
The  vendees  In  the  deed  could  not,  by  con- 
veying the  property,  confer  upon  tbeir 
vendee  a  title  tliat  was  never  conveyed 
to  them,  nor  defeat  the  reservation  ex- 
pressed in  the  deed  under  which  they  bald. 
It  was  not  a  question  of  damages. 

Appellant's  second  assignment  uf  error 
Is  as  follows :  "  The  court  errcil  In  Its  con- 
clusions of  fact  in  the  following  purttcu- 
lars,  as  shown  by  the  evidence  In  tbe 
case,  vis. :  (1)  The  evidence  showa,  and 
the  fact  is  not  controverted,  that  tbe  pil- 
ing that  was  being  done,  and  other  en- 
gineering work  plaintiff  was  attempting 
to  do,  were  necessary  and  IndispenHabie 
to  the  preservation  and  the  perpetuation 
of  plaintiff's  bridge  property,  and  its  char- 
tered franchises  and  rights,  and  tbe  find- 
ing of  the  court  Is  contrary  to  said  evi- 
dence. (2)  The  evidence  shows  tbat  Elro 
street,  as  opened  east  of  plaintlff'a  bridge 
property,  owing  to  defective  sewerage 
system  of  the  city  of  Waco,  has  been  neg- 
lected by  the  city,  has  washed  out,  become 
Impassable,  and  has  become  a  conduit  for 
all  water  accumulating  easterly  of  plain- 
tiff's bridge,  as  well  for  overflow  rises  from 
the  Brasos  river,  breaking  out  of  said 
stream  above,  and,  as  such,  has  become  a 
nuisance,and  has  madea  deepcut  from  the 
west  end  of  Elm  street,  as  opened  by  Hald 
city  over  plaiutin's  property,  and  In  snch 
proximity  to  the  anchorages  and  to «rers 
of  plaintiff's  brldice  as  to  endanger  the 
safety  of  snld  bridge.  Tbe  tlndina:  of  the 
court  on  the  above  point  Is  contrary  to, 
and  not  supported  by,  the  evidence.  (3) 
There  was  no  legal  evidence  of  title  in  the 
city  of  Waco,  or  dedication  to  public  nse. 
by  whicii  said  city  could  assert  such  right, 
as  respects  the  lands  in  controversy,  and 
the  finding  of  the  court  in  favor  of  de4lic» 
tion  or  right  to  said  property  Is  vrlthoat 
evidence  of  Its  support."  Admitting  tbat 
the  work  tbat  was  being  done  by  tbe 
plaintiff  to  protect  its  bridge  was  neces- 
sary or  proper  for  that  purpose,  it  dues 
not  follow  that  it  had  the  right  to  occupy 
and  appropriate  a  street  of  the  city  with- 
out the  consent  of  the  city.  It  Is  substan- 
tially tbe  same  question  raised  by  the  first 
assignment.  Tbe  finding  of  tbe  court  up- 
on tbe  issue  with  regard  to  the  sewer 
charged  to  have  been  negligently  con- 
structed and  maintained  by  the  city  in,  we 
tbtnk.  sufliciently  sustained  by  tbe  evi- 
dence.   The  Judgment  is  affirmed. 


City  of  El  Pabo  v.  Mdnuy  et  at. 

(Supreme  Court  of  Texat.    June  34,  1893.) 

Street  Xhprotiubsts— Asseoskbkts. 

Under  tbe  charter  of  the  city  of  El  Paao. 

{  180,  giving^  power  to  make  street  improviments, 

"provided  ttie  city  oouncU  shall  pay  one   third 

and  the  owners  of  the  property  two  thirds  tbere- 

of, "  as  it  docs  not  appear  what  property  owners 

are  to  pay  "two  thirds  thereof, "  an  assessment 

for  such  improvoments  on  the  owneisof  abutting^ 

property  cannot  be  sustained. 

Appeal    from    district  court.    El    Paso 
county ;  T.  A.  Faltrt,  Judge. 
Action    by    Mundy    Bros,    and     others 
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jjcaluBt  the  city  of  El  Paso  and  J.  Qeorge 
HUslnger,  aaseaeor  and  collector,  to  re- 
-jtraln  the  enforcement  of  an  asBeBament 
(or  Btreet  Improvements.  Judgment  for 
[ilalDtifTs,  and  defendant  «lty  uppeais.  Af- 
firmed. 

J.  P.  Uapae  and  Waters  Da k/s.  for  ap- 
pellant. DhvIs,  fieall  A  Kemp,  liailey, 
Hanter  <ft Foster,  and  Pej'toa  F.  Edwards, 
for  appelleaa. 

Henbt,  J.  ThlR  Rutt  was  bronght  by 
npnurds  of  SO  property  owners  against 
the  city  of  Kl  Paso  to  rentrnin  the  sale 
by  the  city  of  certain  lotH  lielonglng  to 
the  plaintiffs  separately,  frontlni?  on  El 
Paso  street.  The  petition  charged  that 
the  city  was  endeavoring  illegally  to  en- 
force an  assessment  for  improving  the 
said  street.  The  original  petition  was 
filed  on  the4thdayof  June,lH88,  anda  writ 
ufin]nnctlon  was  Issned  on  the  same  day. 
The  defendant,  on  tlie  19th  of  February, 
18U0,  flle<l  its  first  amended  answer,  set- 
tine  op  for  the  first  time  counter  claims 
against  the  plaintiffs  for  the  several 
auitiDnts  assessed  against  each  plaintiff's 
lot,  stating  the  amount  claimed  agiilnst 
each  separately,  and  prayed  for  a  foreclo- 
sure of  liens  on  said  lots,  respectively,  for 
said  amonntfl,  and  in  the  alternative,  if  It 
has  no  lien,  for  lodgments  in  personaia. 
On  February  20, 1890,  the  plaintiffs  filed 
their  first  Hupplementul  petitlim,  in  which 
they  alleged  that  the  court  did  not  have 
iorisdtctiun  to  render  said  Judgments  in 
penonHtn,  an  each  amount  claimed  was 
leas  than  f 5no,  and  set  up  the  statute  of 
llmitationH  of  two  years,  both  hy  demur- 
rer and  special  plea,  and  also  pleaded  a 
general  dental  of  the  defendant's  cross 
bill.  The  salt  was  tried  before  the] udga, 
and  a  general  Judgment  was  rendered  for 
Tbe  plaintiffs.  The  appellees  submit  that 
the  decision  of  this  c»usn  depends  upon 
the  correct  legal  answer  to.  three  ques- 
tion)*: ''First.  Did  the  charter  oi  the 
city,  and  its  ordinances  and  acts  thereun- 
der, create  a  lien  on  the  lots  abutting  on 
£1  Paso  street  for  the  amount  expended 
in  improving  tbe  street,  and  authorize  tbe 
city  to  enforce  same  by  sale  of  the  abot- 
tinelots?  Second.  If  not,  did  the  charter 
and  ordinances  and  acts  of  the  city  create 
a  liability  In  the  nature  of  a  debt  on  the 
part  of  said  lot  owners  to  pay  for  said 
Improvements?  Third.  If  both  or  either 
of  the  above  questions  are  answered  In 
tbe  affirmative,  were  the  city's  cauaes  of 
action  set  up  in  its  cross  h^M  barred  by  the 
Btatntes  of  limitations  o'  t«ro  years?" 
We  think  that  these  questions  fairly  pre- 
sent all  of  the  issues  raised  hy  the  assign- 
ments of  error,  and  more  than  are  necessa- 
ry to  be  considered  by  us  in  determining 
this  appeal.  Ho  much  of  the  charter  of 
tbe  cit.v  as  relates  to  these  Issues  reads  as 
follows:  "ijec.  ISO.  The  city  council  shall 
be  invested  with  full  power  and  authority 
to  grade  and  macadamize,  pave,  repair, 
or  otherwise  improve  any  avenue,  street, 
or  alley,  or  any  portion  thereof,  within  the 
limits  of  the  city,  whenever,  by  a  vote  of 
two  thirds  of  the  aldermen  elected  or  ap- 
pointed, they  may  deem  such  improve- 
oientM  for  the  pnblic  interef>t:  provided, 
the  city  council  shall  pay  one  third,  and 


tbe  owners  of  the  property  two  thirds, 
thereof,  except  the  intersection  of  the 
streets,  from  lot  to  lot  across  the  streets 
either  way,  which  shall  be  paid  for  by 
the  city  alone."  The  city  had  no  power 
in  the  premlRPB  not  conferred  by  Its  char- 
ter, and  that  Is  silent  with  regard  to  a  Hen 
upon  property  for  the  cost  ol  improving 
a  street.  This  court  has  announced  its 
adhesion  to  the  rule  stated  hy  Mr.  (.'ooley, 
"that  such  a  power,  when  plainly  grant- 
ed. Is  to  bec^Htrued  with  strlctnoaH,  and 
as  strictly  pumued  by  the  authorities  who 
are  to  levy  the  tax."  Cooley.  Tax'n,  609; 
Alien  V.  City  of  Oalveston,  51  Tex.  818.  It 
muHt  be  held  that  no  lien  upon  property 
was  given  by  the  charter.  The  only  obli- 
gation that  it  mentions  is  a  personal  one 
against  "the  owners  of  the  property." 
Before  assessments  for  a  local  improve- 
ment can  be  levied  and  collected,  eith'.'r 
upon  property  or  against  its  owner,  there 
must  be  competent  legislative  authority. 
"The  district  of  assessment  must  cltiier  be 
prescribed  by  the  legislature,  or  some 
method  of  determining  it  must  be  given, 
and  tbe  rale  of  apportionment  must  be 
laid  down."  Cooley,  Tax'n.  p.  653.  "They 
can  only  be  levied  under  authority  of  pos- 
itive constitutional  or  statutory  law, gen- 
erally found  in  the  act  of  Incorporation 
of  towns  and  cities  or  some  general  or 
special  statute  conferring  thepower.  The 
measure  of  the  power  when  authorized, 
and  the  mode  of  its  exercise,  must  be 
sought  for  in  the  statute  creating  the  mu- 
nicipal corporation,  or  conferring  upon  it 
the  powers  to  be  exercised."  W'elty, 
Ass-m.  p.  415.  The  only  question  that  we 
think  It  necessary  to  consider  in  this 
opinion  is  whether  or  not  tbe  authority 
to  levy  and  collect  tbe  tax  and  the  man- 
ner of  Its  exercise  were  sulficientiy  provid- 
ed for  by  the  charter  under  which  the  city 
was  at  the  time  acting.  The  section  of 
the  charter  above  quoted  is  conceded  to 
have  been  then  in  force.  We  have  exam- 
ined the  charter  of  the  city  without  find- 
ing any  other  or  additional  authority  to 
impose  or  collect  tbe  tax.  While  thechar- 
ter  plainly  shows  an  intention  to  create 
a  personal  obligation,  and  not  a  charge 
upon  the  property,  it  utterly  falls  to  men- 
tion who  are  the  persons  to  be  charged, 
or  to  prescribe  any  rule  by  which  they 
shall  be  ascertained.  It  neither  by  Its 
own  terms  nor  by  conferring  the  authori- 
ty to  do  so  upon  some  other  body  or  tri- 
bunal, makes  the  necessary  provision  for 
determining  who  shall  be  required  to  pay 
tbe  asseHsment.  It  is  charged  by  thechar- 
ter  only  "upon  the  owners  of  the  proper- 
ty," but  of  what  property  Is  in  no  way 
specified.  By  adding  to  it  words  that  nre 
usually  found  In  such  charters,  we  might 
conclude  that  the  owners  of  lots  fronting 
on  the  Improved  part  of  the  street  were 
Intended;  but  It  is  not  so  expressed  In  the 
charter,  that  does  not  specify  whether  it 
is  a  charge  upon  real  or  personal  proper- 
ty, or  upon  both,  or,  if  upon  either,  where 
It  is  situated.  The  words  "the  property" 
cannot  refer  to  the  land  on  which  the 
work  is  done,  because  that  is  a  iiublic 
street,  and  yet  they  do  not  literally  apply 
to  anything  else.  If  we  were  at  liberty  to 
supply  words  so  as  to  make  the  charge 
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apply  to  owners  of  property  henefited  by 
the  iioprovenientei.  we  wuuld  still  be  una- 
ble to  say  that  no  proi)erty  was  benefited 
Sn  some  decree,  except  the  lota  that  abut 
on  the  Htreet;  and  If  this  ilitficulty  was 
reinuvod,  and  It  eould  be  nHcertaliied  who 
"the  owners  of  the  property  "in  tended  are. 
still  we  would  not  know  by  what  rule  it 
was  intended  that. the  proportion  of  the 
whole  expense  to  be  paid  by  the  different 
owners  should  be  ascertaineiU  The  char- 
ter does  not  even  say  that  thecharRe  shall 
be  aKainst  the  owners  of  ]>roperty  that  is 
"beneflted"  by  the  improvement.  The 
charter  neither  by  its  own  terms,  nor  by 
delPRation  of  ancburity  to  another,  pro- 
vides for  the  ascertainment  of  the  pro- 
portionate part  of  the  entire  cost  which 
each  property  owner  shall  be  required  to 
pay.  The  method  of  apportioning;  the 
coht  of  the  improvement  ie  of  vital  Impor- 
tance. Different  plans  ai-e  pursued,  all  of 
which  have  met  with  more  or  less  criti- 
cism and  objection,  as  beiuK  contrary  to 
the  principle  upon  which  the  authority 
rests,  It  not  uuconditional,but  which  have 
been  upheld  by  the  courts  when  prescribed 
toy  the  leglHlature.  The  charter  could 
have  provided  for  payment  to  be  made  by 
abutting  owners  according  to  frontage 
or  value,  and  in  proportion  to  the  cost  of 
the  entire  improvement  or  of  each  block, 
or  in  other  specific  modes,  having  due  re- 
gard to  benefits  received  and  equality; 
but,  it  not  having  done  so  directly  nor  in- 
directly, the  courts  canoot  supply  the 
onii'<-8ion.  We  deem  it  unnecessary  to  con- 
sider other  questions  presented  by  the  as- 
signment of  errors.  As  authority  wasnot 
conferred  upon  the  city  by  Its  charter  to 
make  any  part  of  the  cost  of  the  im- 
provement a  charge  upon  the  property  of 
the  plaintiffs,  nnr  against  them  personal- 
ly, theiudgment  must  be  affirmed. 


RoTBSCHiLD  et  al.  T.  DouoBBR  et  nl. 

(Supreme  Court  of  Texaa.    June  25, 18(13.) 

Tkost  Deed — Acknowledoiient  Takes  bt  Tbub- 

TEE. 

Tbe  trustee  In  a  deed  of  trust,  being  a 
party  thereto,  is  incompetent  to  cake  an  acknowl- 
edgment  of  the  deed. 

Appeal  from  district  court,  EI  Paso 
county;  T.  A.  Fa lvkv.  Judge. 

Action  by  Annie  M.  Dougher  and  hns- 
bantl  against  W.  M.  Chandler,  trustee,  and 
others,  to  rcHtrahi  the  sale  of  property  un- 
der a  trust  deed.  J  udgment  lor  plaintiffs, 
and  defendants  appeal.    Affirmed. 

Davis,  lieall &  Kemp,  for  appellants. 

Gaines,  J.  This  suit  was  brought  by 
Annie  M.  Dongher.  joined  by  her  husband, 
against  W.  M.  Chandler,  trustee,  Thco. 
ItotliKchlld, substitute  trustee, and  Cliarles 
Jacobs  &  Co.,  beneficiaries  in  a  certain 
deed  of  trust  executed  by  the  plaintiffs,  to 
enjoin  the  sale  under  the  power  In  the 
deed  of  certain  real  estate,  the  property 
of  tbe  wife.  Chandler,  the  original  trus- 
tee, having  declined  to  make  tlie  sale, 
Itothschild  was  appointed  by  the  bene- 
ficiaries as  his  substitute,  and  at  the  lu- 
Mtltutlon  of  the  suit  hud  advertised  the 
property  for  sale.  The  deed  In  trust  was 
accompanied  by   the   privy  acknowledg- 


ment of  Mrs.  Dougher,  but  it  was  taken  , 
before  W.  M.  Chandler  as  notary  public, 
who  Is  the  same  person  that  is  named  as 
the  original  trustee  In  the  iiiHtrument. 
Upon  this  gnmud  the  court  below  held 
the  deed  in  trust  void,  and  entered  a  dcv 
cree  perpetuating  the  Injunction.  There 
were  other  grounds  upon  which  the  valid- 
ity of  the  proposed  sale  was  tittaci<ed. 
but  the  conclusion  at  which  we  have  ar- 
rived renders  it  unnecessary  to  consider 
them. 

The  i>reclBe  question  here  presented  ha» 
never  been  passed  upon  in  this  court,  un- 
less it  was  in  the  case  of  Brown  v.  Mouro, 
3STex.  tS48.  In  the  deed  of  trust  under 
consideration  there  is  no  express  pro  vision 
allowing  the  trustee  any  coropensatiun 
for  executing  the  trust.  In  the  case  re- 
ferred to  the  report  does  not  make  it  clear 
whether  the  instrument  which  was  there 
held  void  contained  such  express  provi- 
slonornot.  Wewould  infer  from  the  Rta  te- 
meut  of  the  case  that  it  did  not.  But  tbe 
court,  in  the  opinion,  say:  "The  trustee 
was  Interested  In  the  conveyance  to  the 
extent  of  his  commissions,  and  was  there- 
fore incompetent  us  an  ofTli-er  to  take  an 
acknowledgment  of  the  deed."  Whrtlipr 
the  court  determined  that  a  trustee  whh 
entitled  to  compensation  in  the  abseuce 
of  an  express  provision  in  the  deed  allow- 
ing it,  or  whether  they  understood  the 
deed  as  containing  such  express  stipula- 
tion, it  is  Impossible  to  say.  But  in  either 
event.  If  we  should  hold  that  without 
such  stipulation  a  trustee  is  entitled  to 
remuneration  for  his  services  in  making 
the  sale,  the  decision  would  be  in  point, 
and  would  be  decisive  of  the  question  he- 
fore  us.  But  we  are  not  prepared  to  so 
bold;  and,  leaving  that  point  undecided. 
we  will  treat  the  question  before  us  from 
the  other  standpoint.  Conceding,  for  the 
sake  of  the  .argument,  that  the  trustee 
would  not  have  been  entitled  to  compen- 
sation for  his  services  In  making  tbe  sale, 
the  question  is,  did  he,  In  that  case,  have 
the  power  to  take  the  wi'e's  acknoivledj;- 
ment  to  the  deed  of  trust?  Wetliinit  tlie 
case  of  Sample  v.  Irwin,  45  Tex  5i>7,  ap- 
proaches very  nearly  a  decision  of  the  ques- 
tion. In  that  case  the  notary  who  took 
the  acknowledgment  of  the  deed  of  trust 
bad  signed  it  as  agent  of  the  beneticlartes, 
and  for  that  reason  the  acknowledgment 
was  held  void.  The  court,  in  the  opinion, 
say:  "If  the  fact  of  agency  raises  a  pre- 
sumption of  pecuniary  Interest,  the  case  of 
brown  V.  Moore  is  in  point.  But. 
whether  such  be  the  prcKumption  or  not. 
we  think  that  one  wlio  identifies  him- 
self with  the  transaction,  liy  placing  liis 
name  on  the  face  of  tlie  instrumi-nt  as 
the  avowed  ogent  of  one  of  the  parttex, 
is  not  competent  to  give  it  authentic- 
ity as  nn  officer."  A  party  to  a  deed 
is  generally  held  incompetent  to  take  the 
ncknowledgment  of  the  grantor.  Theoffl. 
cer  who  took  the  acknowledgment  of  the 
mortgagors  In  tbe  present  case  la  a  party 
to  the  conveyance.  Inform,  at  least,  the 
Instrument  purports  to  convey  the  lot  to 
him  in  trust,  in  order  to  secure  the  pay- 
ment of  the  debt  of  the  beneficiaries. 
Whether  he  have  any  pecuniary  interefit 
or  not,  be  Is  identified    with   the  transac- 
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tion.  We  think  it  Rafe  to  Iiold  that  a  pnr- 
ty  to  a  deed  or  mortKUKe  In  not  compe- 
tent to  take  the  ackiinv?lpdf;ment  of  tlie 
iuatraiuent.  It  is  inniftted.  howevpr,  that 
because  Cnandler,  the  original  trastee, 
declined  to  act  nnder  the  inetruinent,  and 
refuHed  to  make  the  sale,  he  was  nut  a 
imrty  to  the  deed  of  trust,  and  therefore 
vrati  not  dlaqiialiHed  to  take  the  acknutvl- 
ed^i^iiieat  of  the  murtuaKors.  If  it  had  ap- 
peaif  d  especially  upon  the  instrument  it- 
Kelf  that  he  had  declined  to  accept  the 
tmst  before  the  acknowledament  waa 
taken,  the  point  vronld  have  lieen  worthy 
of  Herioua  conHlderatlon.  But  when  he 
took  the  «rife'a  acknowledgiuent  he  was 
bound  to  know  the  contentH  of  the  instru- 
ment, and  that  he  was  the  trustee  In  it, 
ana  yet  it  dues  not  appear  that  he  de- 
clined in  any  manner  to  accept  nnder  it. 
The  presumption  is  that  be  did  accept, 
and  we  therefore  think  that  he  was  not 
competent  to  take  the  acknowledpcnient 
at  the  time  it  was  taken,  and  lliat  his 
subsequent  refusal  to  act  did  not  cure  the 
orii^nal  want  uf  authority.  If  the  deed 
of  trust  bad  been  unon  land  not  the 
separate  property  of  the  wife,  and  hence 
not  dependent  for  Its  effect  upon  a  certifi- 
cate of  lier  privy  examination  and  ac- 
knowledfcment,  and  if  attested  by  sub- 
Bcribinfc  witnesaeB,  it  would  have  been 
good  between  tiie  parties  and  all  persons 
holding  under  them  with  notice,  although 
the  acknowledgment  was  invalid.  Ben- 
np^tt  V.  Mhlpley,  K2  Mo.  448;  Darst  v.  Gale. 
S3  111.  136.  But  being  a  mortgage  of  the 
wife's  separate  estate, it  Is  of  no  effect.  In 
Darst  V.  Gale,  supra,  the  court  say :  "The 
trustees  were  empowered  to  act  sepa- 
rately and  In  the  aitrrnatlve;  that  Is  to 
say.  if  by  circumstances  one  l)ecatnn  dis- 
qualifled  or  was  unable  to  act,  another 
might  act.  The  acknowledgment  was 
taken  by  Grove,  one  of  tlie  parties  named 
as  trustees.  This  unquestionably  ren- 
dered the  deed  void  as  to  him;  but  we  fall 
to  comprehend  how  It  affected  the  deed 
as  to  the  other  trustees.  Ue  nnd  they 
had  no  community  of  interest,  nnd  hit*  be- 
coming disquslliled  had  no  tendency  to 
dUqualify  thtm.  But,  aside  from  this, 
since  tlie  execution  of  the  deed  of  trust 
Is  proved  altaufie  the  acknowledgment, 
and  the  trustees  had  no  beneficial  interest 
in  the  trust,  we  are  of  the  opinion  that  the 
proof  of  execution  was  sufHciency  of  the  ac- 
knowledgment, so  far  as  relates  to  the 
purposes  of  the  case  before  us."  In  the 
last  proposition  we  fully  concur.  But 
we  will  say.  with  due  respect  to- the  court 
whose  opinion  we  quote,  as  we  trust, 
that  it  seems  to  us  the  fait  tliut  one  of  the 
trustees  took  the  acknowledgment  did  not 
make  the  ileed  any  worse  than  it  would 
have  been  without  an  acUnowledRment. 
Thefact,  ho  wever.that  the  officer  who  took 
the  acknowledgment  was  one  of  the  trus- 
tees made  the  acknuwledgmentitself  anul- 
lity.  And  such,  we  think,  was  the  effect  of 
the  same factupootheacknowledgment  to 
the  deed  of  trust  in  the  case  now  before  us. 
To  bold  that  a  party  to  a  deed  is  Incom- 
petent to  take  the  acknowledgment  of 
a  party  to  it,  we  think  a  safe  and  salutary 
rnle.  We  tind  no  error  In  the  judgment, 
and  it  is  affirmed. 


VoN  RosRNBERO  V.  EIaynes,  County  Su^• 

veyor,  et  uJ. 

(Supreme  Court  of  Texas.    Juno  84.  1S93. ) 

TuesPASS  TO  Tbt  Title  —  Etidencb  —  Anxib.nt 

DOCDMEXTS— CbRTIPIBD  COPIES— FlELD  NoTES— 

Adverse  Possession. 

1.  Where  plaiotilf,  in  trespass  to  try  title, 
claims  under  the  state,  which  succeoded  to  the 
rights  of  the  Spanish  province  in  which  the  dis- 
puted land  lay,  a  decree  of  the  governor  of  ttie 
province  as  to  the  title  of  the  land,  and  the  evi- 
dence on  which  it  was  l>asnd  are  admissible, 
when  they  were  given  in  a  proceeding  instituted 
to  decide  whether  the  province  or  defendant's 
prodecxssor  in  title  was  the  owner  of  the  land. 

2.  A  paper  purporting  to  be  a  tesUirutnlo, 
taken  fro;n  the  protocol  of  an  order  of  survey 
matle  more  than  a  century  ago  by  the  ofBcer  who 
executed  and  was  custodian  of  the  protocol,  coni- 
Iqk  from  proper  custody  and  free  from  suspicion, 
is  admissible  in  evidence  without  proof  of  its 
execution. 

8.  Where  a  survey  is  made  without  legal  au- 
thority, copies  of  the  field  notes  thereof,  though 
certifiea  fi-om  the  general  land  ofBce,  are  inad- 
missible. 

i.  Possession  of  land  for  a  century  and  a 
quartet,  under  a  claim  of  right  to  fixed  lx)und- 
aries,  is  sufficient  to  raise  the  presumption  of  a 
grant. 

Appeal  from  district  court,  Webb  coun- 
ty; .loHN  C.  BussKi.i.,  Judge. 

.^ctitm  by  W.  Von  Rosenberg  against 
Leonard  Haynes  and  others  for  a  manda- 
mas  tocompel  defendant  Haynes, as  coun- 
ty surveyor,  to  survey  certain  lands  lo- 
cated by  plaintiff.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Afflrnied. 

Walton,  HtU&  Walton  and  Cnopwood  A 
Son,  tor  appellant.  McLane  A  Atiee,  for 
appellees. 

Statton,  C.  J.  Appellant  baving  made 
locations  by  virtue  of  87  land  certificates 
on  the  land  In  controversy,  Haynes,  the 
surveyor  of  the  county,  refused  to  make 
surveys  under  the  locations,  on  the  ground 
that  the  land  covered  by  the  locations 
was  titled  land;  whereupon  this  action 
was  brought  to  compel  him  to  make  and 
return  surveys.  The  claimants  of  the  land 
and  the  surveyor  were  made  ijarties  de- 
fendant, and,  on  trial  without  a  Jury,  the 
court  held  that  the  land  was  not  subject 
to  l(<cntion.  It  was  claimed  by  defend- 
ants that  the  land  covered  by  the  loca- 
tions was  a  part  of  two  grants  made  to 
Jose  BusquezBorrego  by  the  Spanish  gov- 
ernment on  August  22,  1750,  and  February 
15,  185.3.  The  questions  presented  relate 
to  the  introduction  of  evidence  to  sustain 
the  court's  findings;  and,  in  the  disposi- 
tion of  the  case,  we  will  not  attempt  to 
follow  In  detail  the  many  assignnjenta  of 
error,  but,  having  considered  tlieni  all, 
will  notice  the  leading  questions  in  the 
case. 

In  support  of  the  two  grants  claimed  to 
have  been  made  to  Jose  Basquez  Borrego, 
uuder  whom  appellees  other  than  the  sur- 
veyor claim,  two  papers  were  received  in 
evidence  which  purported  to  be  copies  of 
grants  made  by  Jose  de  Eecandon,  who 
doubtless  had  authority  to  make  such 
grauts.  The  copies  that  were  admitted  in 
evidence  purported  to  have  been  made 
January  16,  1779,  by  Juan  de  Tgnlde,  who 
was  at  that  date  political  and  military 
governor  of  the  province  of  Nuevo  Bstra- 
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mandura.  then  also  known  aB  Coahulla, 
anfl  they  were  copied  from  what  purport- 
ed to  be  copies  of  the  protocols  made  by 
a  person  who  declared  that  he  wub  the 
ca8to<li<ui  of  the  archives  of  the  govern- 
ment, lu  which  the  protocols  were.  Many 
objections  were  made  to  the  papersoffered, 
which,  In  view  of  the  «)ther  evidence  in  the 
case,  were  clearly  untenable;  hut  it  was 
contended  that  the  copies  received  in  evi- 
dence were  too  remote  to  be  entitled  to 
adniission.  and  it  must  be  conceded  that, 
nnder  ordinary  uircuustances,  the  former 
decisions  of  this  conrt  would  require  the 
exclusion  of  such  copies.  State  v.  Oar- 
dinas, -17  Te.x.  251.  In  view,  however,  of 
other  questionR  inserted  in  the  case,  we  do 
not  dei-ni  it  necessary  to  decide  whether 
the  copies  offered  in  evidence  may  not  have 
Ijeen  admissible  for  some,  if  for  not  all, 
purposes  under  the  rules  of  the  common 
law,  as  well  as  under  the  rules  of  the 
Spanish  law,  in  view  of  nmre  than  a  con- 
tinuous possession  and  continuous  asser- 
tiou  of  title  under  claim  of  right  such  as 
the  originals  ol  those  copies  would  evi- 
dence if  offered  In  evidence.  If  those  copie<i 
were  Inipropcrl.v  received,  this  would  not 
lead  to  a  reversal,  If,  under  other  evidence 
|)roperly  admitted,  no  other  judgment 
than  that  entered  could  have  been  leKolly 
rendered.  During  trial,  delendants  offered 
in  evidence  a  certified  copy  from  the  gen- 
eral land  office  of  the  copy  filed  hi  that 
office,  under  the  legislative  authority,  of 
the  proceedings  had  in  the  year  A.  D.  1767, 
in  founding  the  town  of  Laredo,  fixing  its 
jurisdiction,  granting  to  it  lands  for  pub- 
lic U8e«,  and  to  Its  inliabltants  lands  to  be 
held  in  private  ownership,  which  were  de- 
8cril>ed  in  the  opinion  in  Railway  Co.  v. 
Jarvis.  69  Tex.  527,  7  S.  W.  Hep.  210.  Like 
proceedings,  occnrring  about  the  same 
time  at  Guerrero,  were  also  shown  from  a 
similar  copy  taken  from  the  general  land 
office  in  the  case  of  Downing  v.  Dins,  80 
Tex.  436. 16  S.  W.  Rep.  49.  in  both  those 
cases  it  was  held  that  such  copies  from 
the  general  land  office  were  admisHlhle  lu 
all  cases  In  which  relevant,  and  It  is  not 
necessary  now  to  restate  the  grounds  on 
which  these  rulings  were  ba^ed. 

The  only  inquiry  that  now  arises  is,  was 
the  evidence  relevant?  The  lands  claimed 
b^-  defendants  to  be  covered  by  the  two 
grants  are  bounded  on  the  north  at  this 
time  by  the  lands  set  apart  to  the  town  of 
Laredo  and  Its  InhabitantH.  and  on  tlio 
south  by  lands  sranted  to  the  town  of 
(luerrcro  and  Its  inhabitants  on  tills  side 
of  the  Rio  Grande;  and,  in  so  far  as  the 
IM'oceedings  relating  to  either  of  those 
towns  and  their  inhabitants  may  toml  to 
show  a  recognition  by  the  Spanish  kov- 
ernmcnt  of  the  right  of  .Jose  Basquez  Hor- 
rego  at  that  early  day.  or  to  show  the 
t)oundarles  of  his  claim,  they  cannot  be 
deemed  irrelevant,  and  nitiy  be  of  the  great- 
est importance,  in  a  case  In  which  parties 
rely  upon  the  presumption  of  grunts  rest- 
ing upon  long  possession  and  other  cir- 
cnmHtxnces.  In  such  a  case,  proof  of  as- 
serlion  of  title  more  than  a  centurj-  ago, 
with  its  continuance,  would  be  a  potent 
fact,  but  its  potency  is  mnch  increased 
when  it  is  shown  that  at  so  remote  a  pe- 
riod the  claim  has  been  recognized  by  the 


officers  of  the  government  having  power 
to  grant  lands,  and  charged  with  the  duty 
of  protecting  the  Interest  of  the  sovereign. 
In  1767,  when  ilieroyal  commission  reached 
Laredo  for  the  purpose  of  establishing 
towns,  it  became  necessary  to  at>certalo 
whether  there  was  sutflclent  unappropri- 
ated land  in  body  and  on  the  river  to  sat- 
isfy  the  wants  of  its  inhabitants.  An  in- 
quiry was  made  upon  that  subject,  and 
in  the  proceedlugs  it  is  stated  that  Don 
Jose  Basquez  Borrego  presented  grantH 
which,  as  it  appears,  contained  75  attlos 
of  land,  50  aitios  of  which  are  for  Bniull 
stock,  and  the  remaining  23  aitios  for  large 
stoci{,  granted  on  different  occasions  liy 
Col.  Don  Jose  de  Escandon.  It  is  there 
stated  that  some  confusion  In  the  manner 
of  applying  the  grants  existed,  and  that 
the  consent  of  the  supreme  government  tu 
the  grant  of  25  sfe/os  only  appeared,  but 
that,  aa  "the  original  permit  for  the  said 
Kettlement  was  so  conditioned  that  if  his 
majesty  should  need  part  or  tlie  wliole  of 
said  lands  for  founding  any  town  or  mis- 
sion, he  might  take  them;  and,  inasmuch 
as  the  common  welfare  of  the  people 
should  prevail  over  the  private  welfare  of 
this  estate  or  these  estates,  we  do  aasign, 
in  compliance  with  the  petition  of  those 
inhabitants,  considering  the  aridity  of  the 
country,  six  leagues  around  the  townfroro 
its  center  in  any  direction  without  except- 
ing the  lands  occupied  by  said  Borrego, 
whom  we  will  hear,  and  upon  showing  his 
lawful  right, he  shall  receivecompensiition 
for  the  portion  adjudicated  to  the  Individ- 
uals of  this  place,  and  taken  from  his 
boundaries  and  incorporated  in  the  six- 
leagues  tract,  and  that  a  teatimonio  of 
the  documents  above  mentioned  shall  be 
transcribed  and  placed  at  the  head  of  the 
proceedings  for  perpetuation  at  all  times. " 
Then  we  have  a  broad  declaration  that, 
in  1767,  Joae  Basquez  Borrego  presented 
the  grants  for  land  to  the  commission 
which  were  made  by  Don  Jose  de  Escan- 
don; that  one  of  the  grants  was  for  50 
sitloa  of  land  for  small  stock,  and  the 
other  for  25  siting  for  large  stock;  that 
the  latter  had  the  approval  of  the  supreme 
government;  that  Jose  Basquez  Borrego 
then  occupied  the  load,  but  that,  because 
the  light  to  expropriate  so  much  of  the 
land  covered  by  the  grants  as  roigbt  be 
necessary  "for  toandluK  any  town  or  mis- 
sion" existed  under  the  grants,  a  part  of 
the  land  covered  t>y  them  would  be  taken 
in  order  to  furnisli  the  qnuntnni  of  land 
deemed  necessary  for  the  town  and  its  in- 
habitants..  Such  evidence  was  not  irrele- 
vant, but  bears  potently  on  the  question 
of  the  existence  of  grants  at  that  early 
day  to  Borrego,  the  fact  that  he  then  oc- 
cupied the  lands,  and  upon  the  question  of 
boundary. 

The  proceedings  show  the  boundary  of 
the  land  granted  to  the  town  of  Laredo 
and  its  inhnliltants,  which  is  the  point 
now  claimed  by  defendants  as  the  point 
on  the  river  where  the  north  line  of  the 
lands  not  expropriated  begins.  A  wit- 
ness placed  on  the  stand  by  plalntiH,  who 
was  born,  raised,  and  had  spent  a  long 
life  at  Laredo,  does  not  make  the  matter 
clearer  In  this  report  than  do  the  proceed- 
ings offered  in  evidence,  when  he  states: 
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"I  know  the  lower  corner  of  the  Laredo 
JariRdiction.  It  ts  on  the  hank  of  the  Rio 
<>ranc1e  below  old  Dolores.  The  old 
Dolores  house  is  about  one  half  of  a  mile 
above  the  lower  corner  of  the  Laredo  jn- 
riHdletlon.  My  grandfather  showed  me 
tbi»  corner  when  I  was  a  boy.  It  la  a 
iarjze  atone,  whk-h  waa  Rtlll  there  the  last 
time  I  waa  there.  The  Borref^o  lands  ex- 
tend tu  or  near  where  Laredo  now  Is,  and 
some  of  it  was  taken  away  for  the  town 
tract,  and  Borivgo  was  Ki^en  lands  fur* 
ther  back."  Some  persons  at  Laredo,  de- 
sirhiK  to  acqaire  some  of  the  land  tlatnied 
b.v  borrego,  applied  to  the  city  authori- 
ties to  have  It  adjadeed  to  be  Tacunt 
land:  and  In  parxiiauce  of  this,  on  Au- 
gost  10, 1828,  the  authorities  cited  the  heir 
of  Borrego,  then  In  possession,  to  exhibit 
the  evidences  of  his  right.  In  reply  to 
this,  the  heir  stated  that  be  was  not  In 
possession  of  the  evidences  of  the  grants 
to  Borrego,  and  that  their  exlstencif  was 
doubtful,  because  in  the  year  1811  the  heirs 
then  In  possession  were  captured  by  a 
royalist  party,  and  taken  to  Chihuahua 
as  prisoners  with  the  patriot  Hidalgo; 
that  their  papers  were  all  seized,  and  the 
houses  searched  for  correspondence  be- 
tween them  and  the  revolutionists,  and 
left  In  possession  of  royalist  soldiers,  since 
which  time  be  had  been  unable  to  find  the 
papers.  He,  however,  made  known  to 
the  authorities  that  them  was  evidence  of 
the  right  of  Borrego  In  the  archives  of 
the  town  of  Laredo  In  the  paper  known 
aa  the  "General  Vislta,*  which  he  asked 
the  authorities  to  certify,  and  this  was 
«lone.  The  paper  thns  furnished,  together 
with  the  evidence,  including  a  letter  from 
Jose  de  Escandon,  was  presented  to  the 
governor  of  the  state,  with  prayer  for 
recognition  of  the  validity  of  the  grants 
»o  Borrego.  A  translation  of  the  letter 
'rom  Escandon  Is  as  (oliows:  "Jose 
Baaqoes  Borrego:  On  the  22d  of  Mairh 
fast  past  I  wrote  to  you,  with  your  mule- 
teers, and  passing  now  the  bearers  that 
your  eon  tells  me  he  remits,  to  bring  some 
males  that  he  left  In  Dolores.  Ttiese  few 
lines  do  not  omit  my  respects,  l>elng  anx- 
ioas  to  know  of  your  health  and  the  news 
In  your  locality.  On  the  Saturday  before 
Easter  Snnday  the  schooner  Capltain  left 
this  port  for  Vera  Crut.  It  IB  thought  It 
■will  be  here  in  May.  There  Is  no  particu- 
lar news:  everything  Is  ell  right,  etc. 
The  tesHmnnlo  of  Dolores  Is  still  being 
taken  out,  that  it  may  he  surveyed,  and 
It  has  not  been  finished  already,  because, 
as  there  is  only  one  notary,  he  cannot 
sopply  the  wants.  Inform  me  to  whom 
do  you  think  the  survey  should  be  Intrust- 
«d.  I  remain,  as  ever,  for  all  that  may 
please  you,  praying  our  Lord  that  be  may 
preserve  your  life  many  years.  8antander 
and  April  13,  18.^.  Your  most  affectionate 
friend    and    sarvant    kisses   your   bands. 

JOBE  DB  EaCANDON." 

The  petition  to  the 'governor  act  ont 
elaborately  the  origin  of  the  rights  uf 
Borrego:  his  long  possession  and  Its  man 
ner,  together  with  the  hardship  endured 
in  warfare  with  the  Indians;  and  this 
was  accompanied  with  the  communica- 
tion of  the  authorities  at  Laredo  to  him, 
bia  reply  thereto,  the  copy  of  a  part  of  the 
T^8.w.no.8— 10 


proceedings  In  the  fonnding  of  the  town 
of  Laredo,  then  an  an-hlve  In  that  town, 
the  lettter  of  Escandon  to  Borrego,  and 
the  testimony  of  witnesses,  taken  as  fol- 
lows: On  August  1»,  1828,  the  heir  of 
BoiTcgn  asked  the  proper  authorities  at 
Laredii  to  state  whether  or  not  a  part  of 
the  grants  made  to  Borrego,  known  as 
"  Hacienda  of  Dolores,"  was  not  token  to 
give  to  the  town  of  Laredo  the  area  given 
to  that  town  and  its  inhabitants;  If  tlils 
did  not  appear  from  the  archives  of  the 
town  made  at  its  foundation;  if  the  h/tct- 
ends  at  Dolores  was  not  settled  and  main- 
tained by  Jo?e  Basquec  Borrego,  and  aft- 
er his  death  by  bis  heirs;  if  the  lands  were 
not  partitioned  between  the  heirs  of  Bor- 
rego in  the  year  1702,  and  after  that  time 
occupied  by  one  of  the  heirs  with  large 
numbers  of  stock  of  many  kinds;  if  In  the 
.Tear  1813  the  Indians  did  not  attack  the 
hacienda,  and  make  It  necessary  for  the 
heir  occupant  to  build  a  stone  tower  for 
the  preservation  of  the  settlement ;  If  that 
heir  was  not  the  alcalde  of  the  town  of 
Laredo  in  that  year,  and  if,  durmg  that 
year,  the  hacienda  was  nut  again  at- 
tacked by  the  Indians,  while  he  with  his 
family  and  servants  lived  there;  if  he  was 
not  then  furnished  ati  escort  by  an  officer 
named,  to  enable  him  to  remove  his  fami- 
ly to  a  place  of  safety  fur  a  time;  and  If 
the  Indians  did  not  then  drive  off  much  of 
his  stock,  kill  one  of  his  servants,  and  his 
eldest  eon,  vrho  had  charge  of  the  hacien- 
dn;  if  the  hacienda  was  not,  at  the  time 
this  statement  was  requested,  in  the  pos- 
session  of  the  heir  of  Borrego  and  persons 
holding  under  him.  To  this  application 
the  authorities  of  the  town  of  Laredo  re- 
plied that  they  lacked  knowledge  as  to 
some  of  the  matters  abont  which  they 
were  requested  to  make  a  statement,  and 
they  requested  that  the  petitioner  bring 
before  them  "two  competent  residents  of 
well-known  good  character,  who  will  tes- 
tify positively  aiiont  the  contents  of  the 
said  petition;  and  aa  to  the  quantity  of 
land  that  he  says  was  taken  from  the  Aa- 
cienda  of  Doloreci  to  complete  those  ad- 
Judged  to  this  city,  and  that  should  ap- 
pear on  the  archives  of  this  tribunal,  an 
examination  will  be  made,  and  a  copy 
taken  ont  of  what  may  lie  found."  The 
applicant  then  brought  two  witnesses 
named,  who  W'ere  by  the  tribunal  declared 
to  be  "known  us  men  of  good  character 
and  honest  citizens  of  this  city,  whom  I 
certify  I  know,  and  have  rwad  to  them  the 
foregoing  petition  as.  seen  literally,  they 
having  understood  well  Its  contents,  both 
and  each  for  himself  said  that  all  the  pe- 
titioner states  in  his  petition  is  true  and 
certain,  not  only  because  they  know  it, 
having  seen  it,  but  It  being  also  the  com- 
mon report  and  fume:  wherefore,  having 
seen  the  denunciation  of  landx  In  this  ulty 
on  the  8th  page  of  the  General  Vislta,  the 
expert  Pedro  de  los  t^antos  says  that  they 
could  not  get  to  the  six  leagues  that  were 
assigned  as  a  limit  before  they  did  so,  they 
touched  on  different  jurisdictions,  and, 
knowing  from  several  declaratloua  that 
the  denunciation  was  completed  with  th3 
six  leagues,  It  Is  not  known  what  quanti- 
ty of  land  was  taken  from  the  hacienda  of 
D(dores;    and   in   the  same   manuscript 
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book  of  the  Genernl  Vlslta  is  likewise 
found  a  pruceedlng  dated  ttie  23d  of  Feb- 
ruary, one  tlioueand  seven  hundred  and 
serenty-eli^ht  years,  by  the  lieutenant  and 
chief  jURticeof  that  year,  the  citizen  Bar- 
tolome  Martlnes,  who  was  coiumlasloued 
by  the  privatler  tribunal  of  lands  for  the 
Inspeution  of  public  land  that  may  be  in 
this  jnrifidictlon,  which  judge  says  thesur- 
vey  will  begin  between  the  line  of  the  had- 
eutlH  of  our  Lady  of  Duloros  of  the  heirs  of 
D.  Jose  Basques  Borrego,  granted  by  his 
majesty  to  said  haciemia, — all  of  which  1 
sign,"  etc.  The  testimony  of  another  wit- 
ness was  taken  In  the  same  year,  which 
showed  that,  during  the  necessary  ab- 
sence of  the  heir  from  the  hacienda,  in  the 
years  1818, 1K1»,  and  1820,  he  had  the  pos- 
session maintained  by  another  of  the 
heirs;  that  possession  was  kept  np  even 
during  the  years  when  the  Indian  warfare 
was  motit  severe,  and  down  tu  the  time 
this  evidence  was  taken.  The  judge  before 
whom  this  evidence  was  taken  cei'tlUed 
tliat  the  same  facts  were  well  known  to 
himself  and  to  all  the  Inhabitants  of  La- 
redo. At  same  time  the  testimony  of  other 
witnesses  was  taken  In  writing,  and  each 
of  them  testified  with  great  particularity 
as  to  the  claim,  possession,  and  right  of 
Jose  Busquez  Burrego  and  his  heirs;  of 
the  pn.'tition  of  the  lands  of  Borrego;  of 
the  difficulties  attending  the  maintenance 
of  possession  during  the  Indian  Invasions 
of  former  years.  One  of  these  witnesses 
was  a  son  of  a  person  who  was  an  over- 
seer atone  of  the  baelendns  on  the  Borrego 
lands;  another  was  a  very  old  man,  and 
testified  as  to  the  boundaries  of  the  lands, 
as  did  another;  and  all  testified  to  the 
continuous  assertion  of  claim  by  Borrego 
and  his  heirs  and  to  the  possession.  All 
the  evidence  referred  to  was  taken  at 
great  length,  and  evidently  that  It  might 
be  used  before  the  governor  and  the  coun- 
cil, and,  after  It  was  all  reduced  to  writ- 
ing, the  following  certificates  were  ap- 
pended after  the  ordinary  certificates  of 
authentication:  "Let  a  copy  hereof  be 
taken  out  as  it  Is  ordered  by  the  govern- 
ment in  its  decree  on  page  8  of  this  pro- 
ceeding. I,  tlie  citizen  Jose  Maria  Gon- 
sales,  constitutional  alcalde  of  this  town, 
so  decreed,  ordered,  and  signed,  with  as- 
sisting witnesses,  with  whom  I  act  in  de- 
fault of  a  lawfully  constituted  notary, 
which  there  is  not,  which  I  certify.  Josk 
Maku  Gonzales.  Tomas  Fi.orrs,  hs- 
slstiug.  Fanstino  Ramiubz,  assisting. 
*  •  •  There  remaining  a  copy  of  this 
proceeding  In  this  tribunal,  the  original  is 
sent  to  the  government  on  thirty-one  use- 
ful pages,  without  the  title  pages  and 
those  in  blank;  and,  in  authentication 
thereof,  I  sign  it  with  my  assisting  wit- 
nesses, as  above  set  forth,  which  I  certify. 
[Here  signed  by  same  officer,  with  same 
assisting  witnesses.]"  There  Is  another 
rertlflcate,  properly  attested,  showing 
that  it  "accords  with  the  original  that  is 
sent  to  the  su{ireme  government  of  the 
state,  •  •  »  In  compliance  with  the  de- 
cree of  the  government  that  this  testimo- 
nium iuay  remain  in  the  archives  of  this 
tribunal  over  which  1  am  In  charge, "  etc. 
This  coHectlo!!  of  evidence,  of  the  con- 
tents of  M'hii'h  only  a  brief  statement  is 


here  given,  with  the  several  petltloBB  and 
Interrogations  on  which  it  was  taken,  aa 
well  as  the  petition  to  the  government  for 
recognition  of  the  Borrego  grants,  all  in 
writing,  is  termed  a  "Book."    Upon   the 
presentation  of  the  petition  of  the  heir  tu 
the  governor,  the  matter  was  referred  by 
bim  to  the  "government  council,"  whicli, 
upon  examining  the  application  and  evi- 
dence, made   the  following  recommenda- 
tion   to  the  governor:   "Most  Excellent 
Sir:  Having  informed  themselves  of  the 
present   petition,  are  of  opinion  that,  if  it 
seems  proper  to   the  government.  It  can 
order  the  tribunal  of  Laredo  and  Guerrero 
to  hold  tile  aforesaid  lands  to  be  the  prop- 
erty of  the  heirs  of  the  deceased,  D.  Jose 
Basques  Borrego,  not  only  because  of  the 
term  of  sixty-one  years  that  they  have 
been   held   in   quiet  and  peaceable  posses- 
sion,  but  also  on   account  of  the  docu- 
ments that  accompany  it;  and   that  tbn 
titles   that   were  lost,  owing  to  the  sur- 
prise and  seizure  of  D.  Macarlo   Borrego, 
(an  heir  of  Jose  Basquez  Bon-ego.^  when 
the  first  heroes  of  liberty  were  taken  out 
to  Chihuahua,  may  be  replaced,  it  would 
be  proper,  in  the  judgment  of  the  conncii. 
that   the  government  should  order  a  pro- 
ceeding to   be  Instituted   that  should  not 
only  certily  the  loss  of  the  principal   docu- 
ments, but,  adding   thereto  all  the  incon- 
trovertible proof  that  can   be  obtained, 
his  property  be  identified  so  tliat  In  future 
times  they  may  not  be  thought  to  be  va- 
cant lands,  as  many  Individuals  of  Guer- 
rero and  Laredo  have  believed  them  to  be. 
Victoria  City,  Pec.  18, 1828, 5°"  etc.  "  M  vtias 
GuKLi.EN,  V.  Secretary,  Victoria  City,  Dec. 
13, 1828."      Then  follows  the  decree  uf  the 
governor,  as    follows:     "In    accordance 
with  tlie  foregoing   advice  of  the  council, 
let  the  proceeding  be  returned  to  the  par- 
ty, that,  making  this  resolution  known  to 
the  alcaldes  of  Guerrero  city  and  Laredo, 
they  may   know  and   give  it  compliance. 
Keknandkz  Euono   ub  Bargas."      These 
orders  were  received  at  Guerrero  on  De- 
cember 29,  1S2S,  and    the  officials  of  that 
city  recognized  them  as  the  decision  of  the 
council  and  government,  and  so  held  them 
for  fulfillment.    They  were  in   possession 
of  the  authorities  at  Laredo  on  January  3, 
1829,  as  appears  from    tlie  following  entry 
made  of  that  date:    "Let  a  copy   of   tlie 
foregoing  judgment  and  decree  of  the  gOT- 
erninent,   to   which   will   be  furnished,  in 
discharge  of  the  obligation  of   this  tril>u- 
nal,  the  information  from  which  It  believes 
the  ownership  which  the  heirs  of  tbe  Aa- 
cienda  of   Dolores   claim    to    have   title, 
greatly  mistaken,  and   that,  being   better 
informed,  it  i)roceed  as  it  may  deem  Just." 
Tbe  authorities  at  Laredo   not  g:iving 
effect  to  the  decrees   before  referred  to,  the 
heir  of  Borrego,  on   March   12,  1829,  made 
that  fact  known    to  the  governor  of  the 
state,  and  Invoked  further  action  on  the 
part    of    the    government.    The   matter 
was  again  referred  by  the  governor  to  the 
government  council,   on    Mai-ch    13,    1829. 
and  that   body  reported   to   the  governor 
on  the  2Uth  of  the  same  month  as  follows: 
"Having   had   under  discussion   tlio  peti- 
tion of  the  citizen   Jose  Marin  Margil  Vid- 
dnurl,  (an  heir  of  Borrogo.l  lo'u-hiiitt  ihe 
lands  of  the  liacieadit  of  Dolur>.'h,  jur.siiH-- 
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tloB  of  tb0  town  of  Laredo,  tbat  many 
dttaeDB  report  as  vacant ;  the  council  bar- 
ing attentlrdy  considered  the  contents  ot 
the  petltJon,  and  having  seen  the  dupoal- 
tlunH  ot  wltneaRes  taken  at  San  Vicente  de 
Abasolo  and  Han  Buena  Ventnra,  belong- 
ioK  to  the  state  ol  Coahulla,  and  TezaH, 
—the  Rnrerninent  decided  to  say  tbat  It^la 
Very  probable  that  during  tbe  epoch  ot 
the  revolntlon  the  documenta  of  acquiai- 
(lon  may  hare  been  lost  frnm  the  respec- 
tive archives,  the  same  late  befalling  the 
teatimonioa  ol  tbem;  that  it  Is  to  be  be- 
lieved that  cbey  were  lost  when  the  boaae 
of  Borregn  was  assaulted  and  sarprised, 
and  be  taken  prisoner  to  Coahulla  and 
Tezna  at  the  time  tbat  the  first  beroea  ot 
liberty  were  taken;  and  although.  In  the 
lodgment  of  the  council.  It  Is  true  tbat 
those  events  caused  the  loss  of  the  docu- 
ments ot  acquisition  of  which  the  petition 
speaks.  It  appears  from  It  that  the  loss  of 
said  documents  ot  acqaisltion  la  replaced 
by  tbe  declarations  which  appear  in  the 
depositions  that  are  now  pi-esented,  which 
leave  no  doubt  that  the  lands  referrttd 
to  belong  to  the  heirs  of  Don  Jose  Basqaei 
Borrego,  whose  successors  have  in  their 
favor,  not  only  the  evidence  of  competent 
witnesses  that  they  have  presented,  but 
tbe  uninterrupted  term  ot  sixty-one  years 
tbat  they  have  possessed  the  lands  wltb- 
onC  intermission,  as  Is  prove<l  ny  eyewit- 
nesses that  they  present,  being  (In  the 
judgment  of  tbe  Justices  thnt  have  takf  n 
tbe  depositions)  competent  and  for  this 
reason  worthy  ot  faith  and  credit;  which 
tratb  is  apparent,  not  only  from  the  let- 
ter written  in  ijantander  (to-day  town 
of  Hermes)  by  the  count  of  Esi.-andon, 
tbe  thirteenth  ot  April,  one  thousand  sev- 
en hundred  and  tifty-flve.  to  Don  Jose 
Basques  Borrego,  but  also  by  tbe  copies 
of  the  proceedings  ot  the  General  Vlsita 
that  exists  in  tbe  constitutional  archives 
ot  Laredo.  From  all  of  which  It  follows 
tbat  the  above  mentioned  lands  In  dls- 
pate  belong  to  the  heirs  nf  the  said  U. 
June  Basquez  Borrego;  and  tor  these  rea- 
sons the  council  says  to  the  government 
tbat.  In  its  judgment,  the  proofs  tbat  are 
offered  are  tbe  best  to  prove  the  legiti- 
mate right  that  the  heirs  of  Borrego  have; 
and  to  prevent,  in  lutnre  times,  the  suits 
tbat  might  originate  for  the  want  ot  the 
primitive  documents,  it  will  be  expedi- 
ent, in  the  opinion  of  the  nnuncll,  tor  your 
excellency  to  order  tbat  a  manuscript 
book  be  made  of  this  petition  and  docu- 
ments, and  that  these  originals  remain  in 
tbe  respective  archives,  the  Interested  par- 
ties taking  out  the  testlmoolna  they  may 
need  to  prove  their  rights.  "  This  report 
of  tbe  council  was  properly  authenticated 
and  presented  to  the  governor,  who,  on 
March  23, 1829,  thereon  made  the  follow- 
ing de(;ree:  "Accordingly  this  petition  is 
retnmed  to  the  party  In  thirty  useful 
pages,  that,  presenting  It  to  the  alcalde  ot 
the  town  of  Laredo,  he  may  give  to  those 
interested  the  testlmoaioa  that  they  may 
ask  tor.and  which  will  serve  them  ns  titles 
of  property,  and,  taking  out  n  copy  which 
will  remain  in  that  tribunal,  we  forward 
tbe  same  prtitinn  tu  this  government  to 
fill  it.  Fkbnanorz."  Tiie  petllion  re- 
ferred to,  the  report  ol  the  council  thereon 


after  having  examined  tbe  evidence  pre- 
sented, the  decree  of  the  governor,  and  tne 
evidence  ottered  in  support  of  the  petition, 
together  constitute  what  in  tbe  proceed- 
ings is  called  "Manuscript  Book  First." 

Theevldence,so  far  as  It  consisted  of  the 
testimony  of  witnesses,  was  tnken  upon 
written  interrogatories;  and,  tbat  the 
character  ot  tbe  testimony  ot  the  wit- 
nesses contained  in  tbe  "Book"  may  be 
understood,  that  of  one  of  the  witnesses, 
other  than  the  part  which  goes  to  his 
competency,  was  us  follows:  "fie  said 
that  be  knew  Don  Fernando  Borrego  and 
Donna  Manuella,  of  the  same  surname. 
He  likewise  knew  tbat  they  held  as  legiti- 
mate property  the  liuciendH  ot  Enchnos, 
the  first  by  purchase  which  he  had  made 
from  bis  lather,  D.  Jose  Borrego,  and  thnt 
ot  the  Alamo,  which,  on  equal  terms,  was 
enjoyed  by  Da.  Manuella,  during  the  life- 
time ot  her  husband,  Don  Juan  Antonio 
Vidaurri,  to  whom  his  father-in-law  hud 
sold  and  conveyed  It;  that  helearnedtbat 
the  <tforeHald  Jose  Borrego  had  been  the 
settler  of  said  lands,  and  that  the  year 
fifty,  having  then  already  sold  to  his  chil- 
dren, he  went  with  his  people  and  proper- 
ty to  the  state  of  Tamaullpas,  formerly 
called  the  '  Province  of  Santander,'  whirrs 
he  knows  positively  that  hetjenonucedthe 
lands  now  occupied  by  tbe  farms  of  Colo- 
res,  Carralltor,  and  iSan  Ygnaclo,  (the 
lands  In  controversy;)  tbat,  deponent  be- 
ing an  intimate  friend  of  the  Messrs.  Bor- 
rego,'they  several  times  showed  him  tbe 
titles  and  papers,  and  among  thembesaw 
and  read  those  appertaining  to  tbe  three 
haciendHS  that  he  has  already  mentioned; 
that  he  has  heard  his  ancestors  say  many 
times  that  there  had  not  been  any  other 
settler  ot  the  lands  which  tbe  farms  ot 
Dolores,  Carralltor,  and  San  Ygnaclo  oc- 
cupy than  the  said  Don  Jose  Basquez  Bor- 
rego; that  he  was  the  settler  of  those 
lands,  as  well  as  of  those  others,  betore 
town  ot  Laredo  and  city  ot  Guerrero  were 
founded:  that  the  possession  he  has  men- 
tioned wason  the  ones  heknewasthfl  prop- 
erty of  those  gentlemen ;  that  he  knew  them 
inhabited  by  large  numbers  of  stock;  tbat 
itthey  had  other  property  he  Is  not  aware 
ot  It;  that  he  has  stated  how  he  saw  the 
titles  of  those  tbe.v  enjoyed  in  the  state  ol 
Tamaullpas;  that  about  the  loss  ot  pa- 
pers, as  be  lived  near  the  Alamo,  he  heard, 
and  at  the  news  went  and  saw,  that 
about  tbe  year  ten  or  eleven  Messrs.  Bor- 
rego D.  Macarlo  and  D.  Miguel  were  sur- 
prised at  midnight  by  an  ottlcer  of  Vis- 
caya,  of  the  royalist  party,  who,  with 
ten  men,  took  them  prisoners,  and 
searched  their  bouse,  seeking  for  the  rur- 
respondenre  they  supposed  they  had  with 
the  liberal  party;  that  the  gentlemen  were 
conveyed  as  criminals  ot  importance  as 
tar  as  the  headquarters  ot  Chihuahua, 
leaving  tbe  house,  jewels,  and  papers  In 
charge  of  an  overseer;  that  after  the  lapse 
of  some  months  the  Borregos  returned, 
already  free,  and  they  complained  of  the 
lovH  ot  the  principal  papera,  saying  to  de- 
ponent that  it  would  cost  tbem  a  great 
deal  ot  money  to  replace  them  again  be- 
cause they  had  been  the  most  Important, 
bnt  that  he  never  knew  which  ones  they 
had  been;    that  about   tbe  division  and 
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pnrtitloo  be  knew  wau  made  amonKthe 
liuini  of  the  estate  of  Con  Jone  Ba^qaes 
Burresio,  be  kno^i'B  that  tbe  farm  uf  Oolu- 
rea  was  awarded  to  Donna  Manuulla." 
ThiB  wltneBH  was  SO  years  old  at  the  time 
Ilia  teBtlmuny  waH  taken.  The  teHtlmuny 
ot  all  these  wltoeRsea,  with  the  pruceed- 
inffH  throuKb  which  it  was  obtained,  Weaa 
styled  "Second  Book,"  while  the  proceed- 
ings first  referred  to  were  styled  "*  Third 
Book."  The  proceedings  and  decreeH,  as 
well  as  the  evidence  nn  which  the  decrees 
were  bused,  In  accordance  with  thedecrees, 
were  filed  in  the  archives  at  the  town  of 
Laredo,  a  copy  there  made  and  retained, 
where  was  taken  a  certified  copy  that  was 
used  on  the  trial  of  this  cause.  Tbe  orig- 
inal copy  of  tbe  papers  filed  in  that  arch- 
ive under  the  direction  ot  the  -governor 
was  in  existence  at  the  time  of  the  trial, 
and  was  also  offered  In  evidence,  proof  of 
tbe  genuineness  ot  the  signatures  of  tbe 
officers  belug  made,  and  in  uomanuercon- 
tro  verted. 

The  foregoing  condensed  statement  ot 
what  appears  in  the  paper  offered  In  eri- 
dence  as  an  archive  of  tbe  city  of  Laredo 
Is  given,  oot  only  with  a  view  to  tbe  inqui- 
ry whether  it  was  adralMsibie,  but  in 
view  of  the  farther  Inquiry  aa  to  the 
weight  that  should  be  given  to  It  in  de- 
termining whfitlier  the  grants  were  made 
to  Borrego,  as  claimed.  If  It  be  held  ad- 
missible. We  will  not  undertake  to  dis- 
cuss the  numerous  objections  uiade  to  the 
-admission  of  the  evidence  now  under  con- 
■aideration,  but  will  briefly  state  the 
4ltounda  nn  wblch  we  will  bold  that  It  was 
•properly  admitted. 

Under  tbe  evldenoe,  thegenalnenessottbe 
papers  found  in  tbe  archives  at  Laredo 
ought  not,  and  seems  not,  to  be  ques- 
tioned. This  being  true,  it  must  be  pre- 
.snuied  tbat  tbey  became  archives  at  the 
■time  tbey  appear  so  to  have  become, 
■which  was  in  tlie  year  1829.  The  Incep- 
vtion  ot  the  inquiry  which  the  papers  evl- 
tlence  began,  as  was  then  proper,  in  an  in- 
.  quiry  by  tbe  authorities  o!  tbe  town  ot 
Laredo  whether  the  lands  in  controversy 
were  vacant,  and  therefore  subject  to  ap- 
propriation by  persons  who  doubtless 
cansed  tbe  inquiry  to  be  instituted.  That 
queslion  was  carried  before  the  governor 
of  the  state,  who  bad  power,  not  only  to 
Inquire  whether  tbey  were  vacant,  but.  It 
*  found  BO  to  be,  to  grant  tbem  to  any 
proper  person.  Tbat  officer  referred  tbe 
matter,  with  tbe  evidence  on  wblch  tbe 
claim  of  the  beini  ot  Borrego  was  then 
sought  to  be  sustained,  to  the  govern- 
ment council,  and  on  tlie  report  of  that 
body  be  determined  and  decreed  that  the 
lanis  were  granted  to  Borrego;  and,  as 
evidence  ot  their  right,  the  government 
required  tbat  all  tbe  proceedings,  con- 
sisting ot  the  several  petitions,  decrees, 
and  all  tbe  evidence  offered  in  support  ot 
tbe  right,  should  become  archives  at 
Ouerrero  and  Laredo  from  which  the  par- 
ties  interested  should  have  copies  which 
"will  serve  them  as  titles  of  property." 
That  tbe  paper  archived  at  Laredo  may 
have  been  a  copy  of  the  original  papers 
is  a  matter  of  no  consequence  in  this  case, 
for  it  is  Just  what  tbe  authoritle<i  of  that 
day  deemed  necessary  and  proper  tbeu  to 


place  as  tbe  evidence  of  right,  and  at  tbln 
day  it  will  be  conclusively  presumed  that 
tbey  acted  in  accordance  with  the  laws 
then  in  force.  The  archive  at  I^aredo 
was  evidence  ot  ligbt  when  and  under  tbe 
circumstances  tbat  gave  it  existence,  and 
tbe  lapse  of  58  years  since  tbat  time,  with 
continuous  possession  and  assertion  of 
claim  under  the  grants,  the  existence  uf 
which  the  government  recognized,  has  hut 
added  to  the  probative  force  of  tbe  ar- 
chive. The  proceedings  are  not  to  be  com- 
pared to  those  between  private  persons, 
tor  they  involved  the  action  ottbe  govern- 
ment itself  in  regard  to  a  mattterin  which 
it  was  Interested,  over  which  it  had  pow- 
er to  make  inq'iiry,  and  to  determine 
whether  tbe  laud  was  vacant  or  owned, 
as  claimed,  by  the  heirs  of  Borrego.  The 
highest  authorities  in  the  stale  acted, 
made  decrees,  and  directed  that  tbey 
should  be  archived  at  Laredo  for  the  very 
purpose  tor  which  copies  from  tbe  archives 
and  tbe  archive  itself  were  used  in  this 
ease,  and  it  cannot  be  presumed  that 
those  offlcialsexceeded  their  powers.  Tbe 
authority  of  the  archive  at  Laredo  is 
placed  beyond  question,  and,  having  been 
made  under  the  I'lrcumstances  shown, 
ought  to  he  received  in  evidence,  not  only 
to  show  what  tbe  action  of  the  govern- 
ment was,  but  also  to  show  on  what  evi- 
dence the  report  ot  the  government  coun- 
cil and  decrees  of  tbe  governor  were 
made.  Tbat  evidence  was  placed  in  au- 
thentic form,  in  a  proceeding  to  which 
the  state  of  Tamanlipas  and  tbe  heirs  of 
Borrego  were,  in  effect,  parties.  This  was 
done  in  a  proceeding  In  its  nature  judicial, 
and  as  against  appellant,  who  asserts 
rights  through  tbe  state,  who  has  succeed- 
ed to  all  the  rights  held  by  tbe  state  of 
Tamaulipas,  tbe  Uepnbllc  of  Mexico,  or  tbe 
Spanish  government,  this  evidence  ought 
to  be  received  to  prove  facts  from  which 
grants  to  Borrego  ma.v  be  presumed  and 
their  boundaries  determined. 

During  tbe  trial  appellees  offered  in  evi- 
dence a  paper  in  the  Spanish  language,  of 
which  the  following  Is  a  tranxlation:  ''In 
the  town  of  New  Santander,  on  the  sec- 
ond day  of  the  month  of  August,  one  thoa- 
sand  seven  bundred  and  fifty-seven,  I,  Jo- 
seph de  Gscandon.  governor  of  tbe  colony 
of  New  Santander,  acting  as  judge  ex  oW- 
cto,  (recfptor,)  there  being  no  notary  in 
terms  of  tbe  law,  having  been  requested 
by  Don  Joseph  Basques  Borrego  to  order 
a  survey,  designation  of  the  boundaries, 
and  tbe  placing  ot  monuments  of  the  fifty 
leagues  (aittoH,)  of  land  tor  small  stock, 
and  twenty-five  forlarge  stock,  a  grant  uf 
which  has  besn  made  to  him,  of  which 
&  teattmonin  to  answer  as  title  was  dent 
to  him  yesterday,  and  for  this  purpose 
to  commission  the  oflicer  at  my  pleasure, 
being  proper,  as  it  Is,  tbat  it  should  be  so 
done,  I  said  that  I  bad  to  order,  and  I  do 
order,  tbat  Don  Joseph  de  Cbapa,  captain 
of  the  town  ot  Mier,  after  that  this  has 
been  presented  to  bim  on  tbe  part  of  the 
said  Captain  Don  Jose  Basques  Borrego, 
shall  go  to  the  settlement  ot  Dolores,  and 
survey  and  designate  tbe  boundaries  and 
place  tbe  nionumeuts  of  the  mentioned 
fifty  leagues  (aitios)  tor  small  stock,  and 
twenty-five  fur  large,  in  conformity  with 
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tht  snid  title  and  decree  on  twenty  leaves, 
Id  wbirh  It  Is  coiuraanded  that,  from  the 
hoaeea  ut  Bald  eettleroent,  which  ehall  be 
in  the  center,  seven  leaj^aee  shall  be  meaa- 
ored  down  to  the  Klo  del  Norte,  and  when 
they  aball  end  In  seven  small  bills,  as  it  is 
••apposed,  be  shall  place  a  monument, 
whirb  shall  be  the  bonndary  to  be  ob- 
served with  the  town  of  Revllla,  and  sev- 
en more  leaeuep  {rom  said  bouses  up  the 
river:  and  where  tbey  end  he  sbali  place 
another  monument,  which  shall  divide 
tbe  lands  of  said  captain  from  those  otthe 
settleinent  ol  Laredo,  whose  settlers  he 
sball  citato  be  present  at  said  survey,  as 
well  as  the  captain  and  settlers  ot  the 
mentioned  town  of  Revilla,  about  tbat 
whicb  pertains  to  the  side  which  concerns 
ttaem,  and  upon  the  said  fourteen  leagues 
measured  on  tbe  bank  of  said  river  he 
«bali  follow  with  tbe  survey  ot  the  other 
(lenKues)  on  the  east  and  northeast,  until 
completing  the  number  contained  in  said 
arrant,  setting  down  the  proceediUKS  with 
the  ureatest  clearness,  and,  the  same  be- 
ing concluded,  that  be  make  report  to  me 
with  the  originals,  so  tbat  In  view  thereof 
I  may  direct  what  Is  proper.  ^Tbns 
1  order  and  signed  with  my  assisting  wlt- 
neestrfl,  which  I  certify.  Joseph  dk  Es- 
CAXUi!8.  De  asalstencia,  Mblchor  db 
Nokikga;  de  amisteuela,  AsToyjo  Vickntr 
Morales.  This  teattmonio  agrtses  wltb 
tbe  decree,  whicb  original  (decree)  re- 
mains in  the  arcbiree  of  the  proveedlngs 
of  the  foundation  of  the  settlement  of 
Dolores,  whence  I  cansert  It  to  betaken, 
ao  tbat  Its  contents  may  be  known  to 
tbe  Captain  Don  Joseph  Florencio  de  Cha- 
pa.  It  Is  correct  and  true,  having  been 
corrected  and  copied  In  these  two  leaves 
on  common  paper.  As  witnesses  ot  the 
tmuRcriblng.correctlnBr,  and  comparingit, 
tbere  were  Antonio  Altamlrano,  Joseph 
de  Anlla,  and  Don  JoseCaballero,  cltisens 
uf  tbe  same  town  ot  New  Santander, 
where  it  Is  dated  on  the  4th  day  ot  the 
month  ot  August,  one  thousand  seven 
hundred  and  fifty-seven,  and  I  signed  It 
with  those  of  my  assistants,  which  I  cer- 
tify.    Joseph   dr  Escandon.     Assisting, 

Mk ICHOR  DE  NORIEOA,  ANTONIO  YlCBNTB 
MOHALl!:8.'' 

It  was  objected  to  because  irrelevant, 
bat,  under  the  facts  of  the  case,  we  cannot 
■oppose  the  objection  to  have  been  aerl- 
onaliir  made.  It  was  objected  to  on  the 
firronnd  that  it  was  a  copy  of  a  copy  in  the 
third  degree,  but  the  paper  purports  to 
be  tbe  original  or  teatimnnio  taken  direct- 
ly from  the  protocol  by  the  officer  whoex- 
ecnted  and  wan  the  custodian  of  that,  and, 
after  the  lapse  ot  more  than  a  century, 
would  be  admissible  without  proof  of  its 
exefntlon.comingtrom  proper  custody  and 
free  from  suspicion,  as  evidence  of  a  step 
towards  title  and  identification  of  the 
land;  and  especially  so  when  offered  in 
connection  with  evidence  tending  to  show 
the  loss  or  destruction  ot  the  original  ti- 
tles and  tbe  archived  protocols,  as  well  ua 
tbe  possession  and  claim  to  the  land  held 
and  asserted  tor  su  long  a  time.  It  Is 
elainied  tbat  neither  the  paper  offered,  nor 
its  protocol,  was  authoriied  by  law,  but 
it  ought  not  to  be  claimed  that  a  person 
elotbed  wltb  snch  powers  as  Jose  de  Es- 


candon had  to  grant  lands  bad  not  law- 
ful power  to  direct  tbem  to  be  surveyed, 
to  appoint  the  surveyor,  and  to  give  bim 
full  instrnetions  as  to  what  land  should 
be  embraced  in  the  survey.  It  was  ob- 
jected to  on  the  gruuiid  that  "it  appears 
therefrom  that  no  survey  was  ever  made, 
by  virtue  of  It  or  of  Its  original,  to  attach 
it  or  such  origioRl  to  any  particular  tract 
of  land,  or  to  separate  any  land  whatev- 
er from  the  public  domain,  and  tbat  It 
does  not  descrilte  or  embrace  the  premises 
in  dispute  in  this  action,  and  tbat  no  such 
final  action  of  the  government  as  is  con- 
templated by  its  tei'ius  wasever  bad  there- 
on, ana  that  It  was  never  returned  to  or 
made  any  part  of  a  protocol  in  the  charge 
ot  tlie  officer  purporting  to  have  issued 
It,  and  tbat,  if  gennlne,  it  is  a  mere  unex- 
ecuted order  ot  a  governor  of  a  toruier 
government,  and  void  tor  want  of  being 
carried  into  execution,  as  well  as  for 
want  of  certainty."  Tiiere  certainly  is 
nothing  in  the  paper  to  show  tbat  the  per- 
son ordered  by  it  to  make  tbe  survey  did 
not  comply  with  the  command  to  the  let- 
ter, and,  if  tbe  evidence  ottered  in  the  case 
bo  trne,  there  can  be  no  donbt  that  the 
lands  covered  by  i>laintilt'8  locations  are 
within  tbe  boundaries  that  would  bave 
been  defined  by  u  survey  made  In  pursu- 
ance ot  the  order,  nor  does  it  in  any  man- 
ner tend  TO  sliow  that  no  final  action  was- 
ever taken,  nor  tbat  a  survey  was  not 
made  In  obedience  to  it.  It  seems  to  be 
contended  tbat  the  fact  tjat  It  was  not 
returned  to  tbe  officer  who  Issued  It  evi- 
dences the  fact  that  it  was  neverexecuted, 
and  that  it  was  necessary  it  should  bave 
been  returned,  but  we  see  nothing  to  sus- 
tain such  a  view.  TheoflScer  who  issued Jt 
did  not  need  it,  for  be  had  Its  protocol. 
It  Bbows  upon  its  face  that  it  was  sent  to 
Don  Jose  Basques  Borrego,  for  It  com- 
mands the  person  named,  "after  that  this 
has  been  piesented  to  bim  on  the  part  of 
the  said  Captain  Don  JoseBasquei  Borre- 
go," to  go  to  tbe  settlement  of  Dolores, 
and  make  tbe  survey  as  directed,  and, 
"the  same  being  concluded,  that  be  make 
report  to  me  with  the  origluals,  so  that,, 
in  view  thereof,  1  may  direct  what  Is  prop- 
er."  It  tbe  original  titles  were  presented 
with  no  more  certain  description  of  the 
land  granted  than  that  found  in  tbe  order 
to  survey,  no  court  would  be  Justified  in- 
holding  that  the  grants  were  void  for 
want  ot  sufficient  description  ot  the  lands 
granted,  and,  it  the  lands  were  not  in  fact 
surveyed,  this  would  not  Invalidate  tlie 
grants  If  Rnfliciently  described  In  the  titles. 
As  tiie  paper  purports  to  bave  been  sent 
to  Borrego,  and  was  not  required  to  be 
returned  wltb  the  surveys,  which  were 
doubtless  tbe  originals  referred  to,  it  can- 
not be  held  that  It  did  not  come  from  the 
proper  custody  when  offered  by  tbe  helrs- 
of  Borrego,  or  by  persons  holding  under 
them.  That  the  paper  did  not,  within  It- 
self, show  title,  was  no  reason  for  exclud- 
ing It,  !f  It  did  show  any  fact  rendering 
it  probable  that  grants  were  made,  or  It  it 
tended  to  show  how  the  boundaries  ot- 
the grants  were  to  be.  Conceding  the  pa- 
per to  be  genuine.  In  the  absence  ot  the- 
titles,  it  became  very  Important,  In  many 
respects,  although,  as  would  appear  from- 
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it,  it  lua;  not  have  been  iiiteri  Jed  tbat  the 
surveys  abould  bo  Incorporated  into  tbe 
titles;  lor  It  declarer  tbat  "a  testinioalo 
tu  answer  as  title  was  sent  to  him  jester* 
-day"  for  the  75  aittoa  of  land,  it  declares 
how  many  sitloa  of  eaeb  clasH,  and  fur- 
xilBlies  tliu  means  liy  wh'ch  their  bounda- 
ries may  be  accurately  ascertained.  Tbe 
Inference  is  that  the  purpose  of  the  survey 
wa<<  not  to  furnish  a  safiiclently  accurate 
description  of  the  land  to  be  Incorporat- 
ed In  the  titles,  but  to  establish  mono- 
ments  whereby  all  persons  interested 
mlRbt  know  where  tbe  boundaries  called 
for  in  the  titles  were. 

It  was  objected  that  the  inntrument 
was  not  written  on  stamped  or  sealed 
paper,  and  that,  for  this  reason,  rhe 
paper  should  have  been  ezcludAl.  On  itiT 
fncR,  it  purported  to  be  on  common  paper, 
and  Instmnipnts  written  on  such  paper 
were  not  void.  After  this  lapse  of  time. 
It  will  be  presumed  that  thefncts  existed 
wliich  authorized  tbe  very  distlnKuished 
and  upright  otflcer,  whose  act  it  purports 
to  be,  to  use  such  paper.  Tbe  lands 
claimed  to  be  included  In  the  grant  to 
Borrego  were  surveyed  during  the  latter 
part  of  the  year  1S74,  and  the  early  part 
of  the  year  1S75,  and  the  field  notes  then 
made'out  were  collected  in  1879.  This  was 
done  by  the  surveyor  of  tlie  county  in 
which  the  lands  are,  and  the  fleld  notes 
were  returned  to  the  general  land  office. 
On  the  trial  of  this  cause  copies  of  tbe 
fleld  notes,  certified  from  the  general  land 
office,  were  read  in  evidence.  Unless  tbe 
aurvey  was  made  under  some  lawfnl  au- 
thority, we  see  no  valid  ground  nn  which 
tbe  evidence  was  admissible;  for  thecom- 
wissioner  of  the  general  land  office  would 
not  be  authorized  to  file  in  bis  office  a  mere 
private  survey,  and  therefore  give  certified 
eoples  which,  under  the  statute,  would  be 
admisBiblein  evideuce;  but  the  admlsuion 
«f  such  evidence  in  tbiscase  could  not  have 
affected  Its  decision,  for  it  could  have  no 
bearing  on  the  question  whether  Krants 
were  made  to  Borrego,  as  claimed,  and 
the  boundaries  claimed  to  have  been  cov- 
ered by  those  grants  were  otherwise 
fihown.  If  the  admission  of  the  evidence 
was  erroneous,  as  the  cause  was  tried  by 
the  court,  and  its  admission  cnuld  not 
have  affected  the  findings  of  fact,  this 
would  be  no  ground  for  reversing  the 
Judgment.  Fleld  notes  of  another  survey 
nf  a  part  of  the  lands  claimed  to  have 
been  granted  to  Borrego,  made  In  ls.59, 
were  also  offered  In  evidence,  and  we  are 
of  opinion  tbat  they  ought  to  hare  been 
excluded,  for  no  lawful  anthorlt.v  for 
making  the  survey  was  shown,  but  their 
admisdlon  could  not  have  affected  the  case 
one  way  or  the  other.  Several  patents, 
the  fleld  notes  of  which  call  for  the  Jose 
Borrego  grant,  were  read  in  evidence,  and 
it  is  urged  that  this  was  error.  Such  evi- 
dence could  have  very  little  bearing  on 
any  question  Involved  In  the  case,  but  we 
are  not  prepared  to  say  that  it  was  irrele- 
vant. Many  Inxtruments,  aU  of  which 
bore  date  prior  to  the  year  1833.  and  show- 
ing transactions  between  tlie  heirs  of  Jose 
Basquex  Borrego.  and  between  some  of 
them  and  other  persons  in  relation  to  the 
JandB  claimed  to  have  been  granted   to 


him,  were  read  in  evidence.  These  par* 
ported  to  be  originals  talcen  from  tbe  pro- 
tocols mainly,  but  some  of  them  may 
have  been  second  copies  taken  from  pro- 
tocols t^y  the  notaries  having  them  In 
custuily,  and  it  is  urged  that  it  was  im- 
proper to  admit  them  without  proof  of 
their  execution.  They  were  admitted 
solely  to  show  claim  of  right  by  the  iieirs 
to  the  land  claimed  to  have  been  granted 
to  Borrego.  and  the  exercise  of  the  rijchtt* 
of  ownership  over  it,  and,  after  thelnitse 
of  so  many  years,  under  all  the  circum- 
stances, were  admissible.  A  copy  of  tbe 
paper  known  as  the  "General  Visita,"  evi- 
dencing the  proceedings  had  iu  founding; 
the  town  of  Laredo  and  granting  lands 
to  the  town  and  its  Inhabitants,  certified 
from  tbe  general  land  office,  was  read  in  evi- 
dence, showing  that  In  the  yearl7(>7,  wlien 
these  proceedings  were  had,  Jose  Basques 
Borrego  presented  his  title  to  the  50  Kitlos 
of  land  tor  small  stock,  and  25  attios  for 
large  stock,  to  the  authorities  cbariired 
with  the  duty  of  founding  the  Rio  Grande 
towns,  and  granting  lands  to  them  and 
their  inhabitants,  and  tending  to  bIiuw 
that  a  part  of  the  grant  to  Borrego  -^as 
tlien*taken  from  him  in  order  to  give  to 
the  town  of  Laredo  sufficient  area,  as 
was  provided  in  the  grant  to  Borrego 
might  be  done  on  making  compensation 
to  him.  That  such  evidence  was  admlBsl- 
ble  was  held  in  Railway  v.  Jarvls,  69  Tex. 
627,  7  S.  W.  Rep.  210  and  Downing  v.  Dlas, 
80  Tex.  436,  IC  S.  W.  Rep.  49.  Its  relevancy 
has  alrendy  been  considered. 

Some  witnesses,  interrogated  as  to  tbe 
boundaries  of  the  grants  claimed  to  have 
been  made  to  Borrego,  did  not  profenB  to 
have  knowledge  of  the  boundaries  claimed 
before  the  year  1853,  and  some  of  them, 
in  addition  to  stating  what  bad  been  the 
recognized  corners  from  that  time,  made 
statements  as  to  what  their  ancestry  had 
given  to  them  before  that  time,  and  this 
seems  to  have  reached  common  repute. 
The  evidence  was  objected  to  on  tbe 
ground  tbat  it  was  irrelevant,  and  oa  the 
farther  ground  that  it  contradicted  tbe 
averments  of  defendants'  pleadings.  Tbe 
evidence  was  not  irrelevant,  and  we  do 
not  see  In  what  respect  it  wdp  in  oppoal- 
tion  to  their  pleadings.  Those  witnesses 
did  state  that  a  large  number  of  persons 
lived  on  different  parts  of  the  land  claimed 
to  l>e  covered  by  the  grants,  nnd  tliat 
they  had  so  lived,  some  of  them  within 
their  knowledge,  since  about  the  year  1830, 
and  It  seems  to  be  contended  thatevidence 
that  persons  so  lived,  claiming  under  the 
grant,  was  not  admissible,  unless  they 
lived  on  the  Identical  land  appellant 
sought  to  appropriate.  II  they  lived  on 
any  part  of  the  grant,  and  claimed  under 
It,  the  evidence  was  admissible. 

Having  disposed  of  all  the  material 
questions  raised  by  appellant  on  the  ad- 
mission of  evidence,  we  reach  the  inquiry 
whether  the  findings  of  material  facts  by 
the  court  below  are  so  sustained  by  evi- 
dence as  to  Justify  them,  and  the  farther 
inquiry  whether,  notwithstandiug  soue 
evidence  may  have  been  improperly  re- 
ceived, any  other  findings  on  the  material 
Issues  than  those  made,  have  been  made 
on  tlie  evidence  properly  received.    Then* 
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am  23  amdgninentB  of  error,  io  wbicb  ap- 
pellant qaeatlona  the  correctness  of  the 
fiiidiiiKS  of  the  court  below  aud  In  which 
be  iuelMtfi  tbat  different  findlnKa  should 
have  beMi  made;  hat  we  will  nut  under- 
take to  diacuss  them  sererally,  aud  will 
confine  our  Inquiry  to  the  sufficiency  of 
the  evidence  to  require  the  macerlal  flnd- 
iDgs  made.  The  court  found  that^rant 
was  made  to  Jose  Baaquez  BorreKO  as 
early  a«  the  year  1757,  and  that  In  the 
year  1829  the  Krant  was  confirmed  by  the 
state  nf  Tamaullpaa.  It  wan  also  found 
that  the  boundaries  of  the  erants  were 
fixed,  and  that  tbe  lands  appellant  souKht 
to  appropriate  were  within  their  bound- 
aries. Those  Hndines,  if  supported,  are 
coDclnalve  of  the  rights  of  the  parties. 

Were  the  srants  made  to  Burrego?  We 
know  from  history  that  Jose  deEncnndon, 
from  the  year  1734  to  some  time  after  the 
yi>ar  1757,  had  command,  both  civil  and 
milUary,  in  tbat  region  bordering  on  the 
Gulf  of  Mexico,  and  extendlnir  from  the 
Riu  Pamico  to  tbe  bonndaries  of  Texan, 
and  westward  so  far  as  to  embrace  terri- 
tory in  some  of  the  Mexican  Htaten  besides 
Tamaallpas.  From  the  same  source,  wo 
alSf>  know  tbat  in  the  year  1746  be  was  re- 
quired to  ondertakethe  pacification  of  the 
natives  within  tbe  territory  subsequently 
ensbniced  within  tbe  state  of  Tamaulipas, 
and  to  lirlug  about  tbe  settlement  of  tbe 
country  on  the  Rio  Grande  and  eastward 
to  tbe  Riu  Nueces,  and  that  such  pacifica- 
tion of  the  entire  country  under  his  cnm- 
maod  was  accoropilBhed,  and  such  settle- 
ment of  the  Bio  Grande  country  secured, 
throufcb  bis  efforts  and  personal  sacrifices 
for  tbe  public  good  as  secui-ed  to  him,  not 
only  the  esteem  of  his  contemporaries,  but 
a  name  and  honored  memory,  cherished 
even  until  the  present  time  by  the  people 
of  Tamaulipas.  This  Is  the  man  from 
whom  It  is  claimed  Jose  Basques  Borrego 
obtained  grants  of  the  laud  in  contro- 
versy, and,  if  he  issued  titles  whlvli  may 
have  required  confirmation,  this  would  be 
presumed,  from  the  long-continued  occu- 
pation of  tbe  land  by  Borrego  and  bis 
heirs,  in  any  court,  whether  controlled  by 
tbe  rules  of  the  common  law  or  the  rules 
of  Hpaniflh  law. 

That  Borrego  exhibited  to  the  subdele- 
gation  that  founded  the  town  of  Laredo, 
in  1767,  titles  executed  by  Escandou,  can- 
not be  denied,  tor  this  Is  siiown  to  have 
uccorred  on  the  face  of  the  proceediugs  of 
the  Bubdelegation.  The  reason  for  the 
declaration  is  shown.  Borrego  was  then 
difclared  to  be  in  possesHlon.  A  part  of 
bis. land  was  taken  for  tbe  inhabitants  of 
tbe  towu  of  Laredo,  and  the  boundary  be- 
tween hit)  lands  and  thoseof  the  town  aud 
its  inhabitants  was  fixed  at  that  time  at 
the  ''Conada  de  San  Andris,"  and  tbe  pa- 
pers by  which  these  things  are  shown  were 
recognlxed  ns  genuine,  and  entitled  to  full 
failh.  by  the  governor  and  couucll  of  Ta- 
manlipas.  in  March,  1829.  Confirmatory 
or  this  evidence,  we  have  the  letter  of  Eh- 
raiidiin  to  Borrego  of  date  April  13,  1755, 
in  which  it  was  stated  that  the  title  "tea- 
tltnoaio  of  Dolores  is  still  being  taken  out 
tbat  It  may  be  surveyed,  and  it  has  not 
been  finlsbed  already,  because,  as  there  is 
onij  r^ne  notary,  be  cannot  supply  the 


wants."  Wue  this  letter  spurious?  It 
would  be  difficult  to  believe  that.  In  1828, 
the  heir  of  Borrego  would  have  presented 
to  the  governor  of  the  state  a  letter  pur- 
porting to  be  signed  by  a  pi^rsun  so  well 
known  as  was  Eseandon,  if  it  was  not 
genuine;  but,  to  place  that  matter  beyond 
question, both  the  governor  and  the  coun- 
cil acted  upon  it,  gave  faith  to  it,  and 
placed  the  seal  of  genuineness  upon  it 
when  they  directed  it  to  be  archived  as  a 
part  of  the  evideuue  on  which  the  claim  of 
the  heirs  of  Borrego  was  declared  to  be 
valid.  The  order  of  Escandon,  appointing 
a  surveyor  and  bearing  date  August  2, 
1757,  declares  that  on  the  preceding  day  a 
"testlmonio  to  answer  as  title  was  sent" 
to  Borrego.  This  evidence,  as  before  held, 
was  all  Qdroissible,  and  it  establlshus  the 
fact  that  Escandon  did  issue  to  Borrego 
written  muniments  of  title.  As  before  seen, 
there  was  evidence  tending  to  show  that 
those  evidences  of  right  were  lost  or  de- 
stroyed in  the  year  1811, and  this.  In  effect, 
was  tbe  finding  of  the  government  council  . 
In  1M28  and  1829.  In  fact  the  council  went 
further,  and  held  it  "probable  that  during 
tbe  epoch  of  revolution  the  documents  of 
acquisition  may  have  been  lost  from  tbe 
respective  archives,  the  same  fate  befalling 
the  teatlwontos,"  and  these  facts  directed 
to  be  certified.  So  much  evidence  is  in  ex- 
istence showing  that  titles  to  Borrego  at 
one  time  actually  existed;  but.  If  there 
was  no  such  evidence, how  would  themat- 
ter  stand?  The  evidence  presented  to  the 
governor  and  council  shows,  with  all  rea- 
sonable certainty,  that  ttie  land  was 
claimed  and  occupied  by  Borrego  and  his 
heirs  from  about  the  year  1750  until  1S28, 
when  that  matter  was  investigated  by  the 
governor  and  council.  Tbe  declaration  o'. 
the  council  on  March  23,1829,  was  that  the 
evidence  of  competent  witnesses  showed 
that  they  had  then  had  an  "uninterrupted 
term  of  61  years  that  they  have  possessed 
the  land  without  intermission,  as  Is  proved 
by  eyewitnesses  that  they  present."  The 
same  fact  was  assorted  by  the  council  on 
December  13, 1828,  and  we  accept  this  now, 
as  It  was  then,  as  true. 

Tbe  evidence  of  witnesses  who  testified 
in  this  case  shows,  with  all  reasonable 
certainty,  a  continuous  occupation  of  the 
lands  since  the  year  1S29  by  the  heirs  of 
Borrego,  and  persons  claiming  under 
them,  asserting  rightunder grants  to  Bor- 
rego, and  there  is  nothing  tending  to 
show  that  their  right  was  ever  questioned 
from  the  time  the  governor  and  council 
declared  its  validity  until  the  locations 
relied  on  in  this  case  were  made.  Whut 
was  the  character  of  the  possession  ?  The 
original  settlement  is  shown  to  have  been 
made  at  the  bHcleada  or  town  of  Dolores, 
but  since  that  time  the  villages  of  Corral- 
Itns,  Han  Ygnacio,  and  another,  also 
known  as  Dolores,  have  been  built,  and  in 
these  towns  or  villages,  and  on  other 
parts  of  the  lands,  have  dwelt  hundreds 
of  people  claming  under  Borrego.  Such  a 
pobsessloii.  so  long  continued  under  claim 
of  right,  was  of  Itself  sufilcient  to  requlra 
a  finding  that  a  grant  or  grants  were 
made  to  Borrego,  and,  had  the  finding 
been  to  the  contrary,  it  should  be  set 
aside.    The  court  found  tbat  tbe  title  to 
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Durrego  wus  conflriued  by  the  state  of 
TamauIlpaH  In  1830,  and,  while  thta  may 
not  be  technically  correct,  the  action  of 
theRovernorand  council  before  rererred  to, 
under  all  the  facta,  ouKht  to  be  held,  in 
effect,  an  adjudication  that  a  valid  grunt 
or  grants  were  made  to  Borreifo  which 
did  not  need  the  state's  confirmation. 
Were  tlie  hoiindarleH  of  the  landa  granted 
til  liorrego  fixed  with  auch  certainty  an  to 
give  validity  to  the  grant  or  grants'  The 
order  of  survey  ISHiied  by  Escandon  de- 
scribes, with  all  neceusary  certainty,  tlie 
lands  included  within  thegrant,  u  tfstlmo- 
nUt  of  which  It  declared  issued,  and  was 
sent  to  Borrego  on  the  day  before  the  or- 
der of  survey  issued,  and,  as  before  said, 
«  survey  was  not  necessary  to  the  validity 
of  the  grant,  if,  without  It,  the  land  could 
be  and  was  sufficiently  described.  The 
survey  was  to  be  made  "in  conformity 
with  the  said  title  and  decree  on  twenty 
leaves,"  and  what  would  be  inconformlty 
with  the  title  was  expressly  stated.  That 
paper  shows  that  even  at  that  date  Es- 
candon  had  determined  to  found  the 
towns  of  T.iaredo  and  R°villa,  but  this  did 
not  actnall.r  occur  until  1767,  though  set- 
tlements were  made  at  tnose  towns  evi- 
dently before  the  order  of  survey  Issued. 
The  order  shows  that  the  lands  granted 
to  Borrego  wei'e  to  be  between  those  to 
be  granted  on  the  sootb  to  the  town  and 
inhabitants  of  Revilla,  and  to  the  town 
anrt  Inhabitants  of  Laredo  on  the  north, 
and  to  embrace  a  front  of  14  leagues  on 
the  river,  the  houses  tlien  existing  to  be 
the  central  point  from  which  7  leagues 
each  way  were  to  be  measured,  and  on 
this  front,  running  back,  the  quantity  of 
land  called  for  was  to  be  given.  The  evi- 
dence tends  to  show  that  the  Hurve.v  was 
thus  made,  but  that  some  years  after- 
wards, when  the  subdelegatlon  actually 
established  the  town  of  Laredo,  it  was 
found  necessary  to  take  from  Borrego 
s<ime  of  the  lands  granted  to  him  In  order 
tc  give  tu  the  Inhabitants  of  the  town  of 
Laredo  the  quantit.v  of  land  deemed  nec- 
essary by  the  Bul)delegatlon,and  this  may 
have  resulted  from  the  growth  of  popula- 
tion at  Laredo  between  tlietlmethe  grant 
was  made  to  Borrego  and  the  time  when 
the  Kinds  were  actually  set  apnrt  by  the 
government  for  that  town  and  its  inhabit- 
ants. We  are,  however,  fully  advised  of 
the  point  made  the  dividing  line  between 
the  lands  of  Borrego  and  those  pertaining 
to  the  town  and  Its  Inhiihltants.  That 
was  thejjoint  known  as  "Conada  de  San 
Andris, "  from  which  the  line  ran  east  ward 
with  line  of  the  most  southern  portion 
laid  off  for  the  inhabitants  of  the  town. 
We  farther  know  from  the  evidence  that 
what  is  now  known  as"  Dolores  Viejo,"  or 
"Old  Dolores,"  was  the  first  settlement 
made  by  Borrego  on  tbe  land,  and  that, 
if  the  measurement  south  be  made  from 
where  the  houses  then  stood,  those  seven 
leagues  will  reach  below  the  northern 
boundary  of  tbe  lands  granted  to  the  in- 
■batdtants  of  Revilla,  now  known  as  "Guer- 
rero." The  evidence  further  shows  that 
the  corners  on  the  river  have  been  well 
known  and  recognized  as  far  back  as  the 
year  1812,  and  it  is  a  conceded  fact  that 
tlte  lands  located  by  appellant  arein  part. 


at  least,  within  tbe  Borrego  grant,  II  thin 
be  delineated  in  accordance  witb  tbe  ordui 
of  survey  made  ia  1757.  We  may  say  that 
the  proof  shows  the  lands  located  by  ap- 
pellant to  be  wholly  within  the  lower  luiK 
of  the  lands  granted  to  Borrego,  some  ii( 
which,  however,  may  have  been  taken  for 
the  inhabitants  of  Guerrero. as  were  landH 
on  the  upper  part  of  the  grant  taken  fur 
the  inhabitants  of  Laredo,  but,  as  to  tlilH, 
tbe  record  does  not  advise  us.  If  so  talc- 
en.  they  were  not  subject  to  location  tiy 
appellant;  if  not  so  taken,  they  wera  not 
so  HUl>ject  to  location,  for  they  belonge<t 
to  the  heirs  of  Borrego,  or  to  persons  bold- 
ing  under  them.  Tliat  appellant  bad  no- 
tice (If  the  Borrego  grant  when  be  mado 
his  locations  is  too  clear.  It  was  delineat- 
ed on  the  maps  of  tbe  county  in  the  survey- 
or's office,  on  the  maps  In  the  general  laud 
office,  and,  besides,  had  on  it  small  vil- 
lages Inhabited  by  hundreds  of  people,  as 
well  as  many  farmers  and  ranchers,  all 
these  residents  claiming  under  tbe  Borre- 
go grant.  If  there  was  no  evidence  tendlnic 
to  show  that  a  gra^t  was  actually  made 
to  Biirrego,  the  possession  shown  to  have 
eslsted  fur  a  century  and  a  quarter  under 
claim  of  right  to  fixed  boundaries  furnishes 
evidence  on  which  no  court  ought  to  hesi- 
tate to  presume  a  grant.  Several  genera- 
tions have  been  born,  married,  and  burled 
on  those  lands,  claiming  through  Borre- 
go, towns  with  considerable  popolatiuns 
grown-up,  and  ranches  In  great  numbem 
opened  and  used  by  persons  claiming 
through  him.  The  Spanish  government, 
hi  1767.  lined  the  Rio  Grande  in  that  part 
of  Tamaullpas  witb  towns  above  and  be- 
low those  lands,  and  appropriated  lands 
thereto:  but  the  lands  owned  by  the  Bor- 
rego claim  never  had  a  government  towo 
estnlillshed  upon  them,  and  when  a  part 
of  the  lands  were  needed  for  the  inhaldt- 
ants  of  Laredo,  and  the  Spanish  govern- 
ment claimed  the  right  to  exprupriate 
a  part  of  those  lands,  it  based  its  right  to 
do  so  ou  a  right  reserved  in  tbe  grant  it- 
self. From  1750  to  1828  the  right  of  Borre- 
go and  those  claiming  through  him  was 
never  questioned  by  the  Spanish  govern- 
ment, the  Republic  of  Mexico,  or  the  state 
of  Tamaullpas.  though  the  possession  and 
assertion  of  right  was  sucb  as  to  have  in- 
vited, if  not  challenged.  Inquiry  as  to  the 
validity  of  the  claim,  if  an.v  suspicion  of 
its  Invalidity  existed.  In  1H2S  persons  de- 
siring to  acquire  those  lands  questioned 
the  right  of  Burrego,  which  leil  to  inquiry 
as  to  the  validity  of  bis  claim  by  those 
clothed  with  power  to  make  the  inquiry, 
and  this  resulted  In  an  adjudication  that 
the  land  was  granted  to  him;  and  this 
adjudication,  together  with  tbe  evidence 
on  which  it  was  based,  was  directed  to  be 
archived  at  Laredo,  to  evidence  the  loss  of 
tbe  uriginHl  evidences  of  right,  and  to 
prove  the  right,  "so  that  in  future  time 
they  may  not  be  thought  to  be  vacant 
lands,  as  many  individuals  at  Ouererro  and 
Lare<lo  have  believed  them  to  be."  A 
change  of  government  occurred,  the  lands 
became  a  part  of  Texas,  but  the  state 
never  questioned  the  right  of  those  claim* 
Ing  under  Borrego.  and,  so  far  as  the  rec« 
ord  shows,  no  penson.  prior  to  tbe  time 
tbe   locatiooa  In    qKestion     weie   made. 
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BuuKtat  to  appropriate  thoselande.  Under 
BQcb  a  Btate  of  lavtB.  the  court  holow,  if 
all  evi«tpnce  objected  to  and  not  held  to  be 
aUmlsHible  bad  been  excluded,  could  nut 
legally  have  made  findlngfi  other  than 
those  we  have  conuldered.  It  is  probably 
true  that  the  field  notes  of  the  eorvey  an 
corrected  in  1879,  and  filed  iu  the  general 
laud  office,  embrace  much  more  land  than 
those  claiming;  under  Borrego  would  be 
entitled  to,  even  It  none  of  the  laud  grant- 
ed had  l>een  expropriated,  and  given  to 
the  town  of  Laredo;  but  that  has  no  bear- 
ing on  the  qucHtion  before  us.  the  land 
located  being  within  the  limits  of  the 
grant.  The  view  taken  of  the  case  will 
lead  tu  an  affirmance  of  the  Judgment,  and 
it  becomes  onnecessary  to  consider  the 
cross  assignments  of  error  filed  by  appel- 
lees, vhich  relate  to  the  exelusliin  of  evi- 
dence oRered  by  them.  The  judgment  of 
tbe  coart  below  will  be  affirmed. 


Tkxab  Mkxican  Bt.  Co.  ▼.  Uribk  et  «/. 
(Supreme  Court  of  Texxu.   Jane  34,  1893.) 
AsaBST  Os^NT— Advekse  Possessiox— Pbs- 

BDUFTION. 

Where  defendants,  in  trespass  to  try  title, 
elain  the  land  in  dispute  under  an  ancient  grant, 
•iMi  it  appears  that  tbey  and  tbeir  grantors  have 
been  in  oontinuoos  adverse  possession  more  than 
a  century  ander  claim  of  right,  a  errant  will  be 
presumed.  Von  Rosenberg  v.  Haynea,  (Tex. 
Sap.)  30  S.  W.  Rep.  143,  followed. 

Appeal  from  district  court,  Webb  coqn- 
ty;  Jobs  C.  Russell,  Judge. 

Trespass  to  try  title  by  the  Texas  Mexi- 
can Railway  Company  against  Bias  Uribe 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

Tboa.  W.  Uodd  and  Coop  wood  &  Hon, 
for  appellant.  IdeLaue  &  Atlee,  for  appel- 
lees. 

Oaines,  J.  This  was  an  action  of  tres- 
pasR  to  try  title,  brought  by  appellant 
to  recover  of  appellees  62  sections  of  laud 
of  MO  acres  each,  lying  in  Zapata  count.v. 
The  suit  was  originally  Instituted  in  tbe 
district  court  of  that  county,  but  was 
transferred  to  tbe  district  court  of  Webb 
count;.  Tbe  defendants  pleaded  not 
guilty.  The  plaintiff  claimed  title  byloca- 
tloos  and  surveys  of  the  several  parcels  of 
land  sued  for,  made  for  it  by  virtue  of 
certain  alternate  certificates  issued  to  it 
by  the  state.  To  maintain  its  title  It  of- 
fered in  evidence  certified  copies  from  the 
general  land  office  of  the  applications,  cer- 
tificates, and  field  notes  of  the  surveys  of 
the  respective  eectlons  described  In  its  pe- 
tition. The  defendants  introduced  evi- 
dence to  establish  two  defenses:  First, 
that  tbe  lands  bad  never  been  actually 
torveyed;  and,  second,  that  tbey  were 
parts  uf  grants  made  by  the  authority 
of  tbe  king  of  Spaiu  to  Jose  Basquez  Bor- 
nxo,  between  the  years  1750  and  1760. 
The  case  was  tried  without  a  Jury,  and 
tbecoort  found  that  the  lauds  had  never 
been  actually  surveyed,  but  that  the  field 
Dotes  exhibited  were  mere  **  office  surveys, " 
torouioaly  so  called :  that  la  to  say,  that 
tbey  were  made  out  by  the  surveyor 
*itbuDt  going  upon  the  land  and  running 
the  lines  and  marking .  tbe  corners,  as  re- 
T,208.w.no.4— lOi 


quired  by  law.  The  eonrt  also  found 
that  an  imperfect  grant  of  the  land  in  C(>n< 
troversy  had  been  made  about  the  year 
1757  by  the  king  of  Spain  to  Borregu, 
which  had  since  been  recognised  by  the- 
state  of  Tamaulipasln  1829;  and  that  Bor- 
rego,  his  heirs  and  assigns,  had  been  ia 
continuous  possession  of  the  land  ever 
since  the  Inception  of  the  claim,  assertlnj; 
title  under  the  grant.  The  court  alsu^ 
concluded  as  a  matter  of  law— i^/st,  that 
because  there  was  no  actual  survey  of 
the  lands,  tbe  plaintiff  could  not  ntalntala 
an  action ;  and,  ancondly,  that  the  defend- 
ants showed  such  title  as  brought  the 
land  within  tbe  purview  of  that  provision 
of  the  constltntion  which  protects  from 
location  lands  "titled  or  equitably  owned." 
Un  both  of  these  grounds  it  was  held  that 
tbe  plalutiff  could  not  recover. 

Tbe  assignments  of  error  call  iu  quea- 
tion  tbe  correctness  of  the  court's  findings, 
both  offset,  and  of  law,  and  alHo  preeent 
many  qaestions  upon  the  rulings  of  the- 
ciiurt  inadmlttlngand  excluding  evidence. 
Whether  the  evidence  Introduced  by  de- 
fendants was  sufficient  to  show  that  no- 
actual  surveys  were  made  under  the  loca- 
tion, and,  if  so,  whether  the  plaintiff  could> 
maintain  ita  action  of  trespass  to  try  title 
upon  proof  of  "office  snrveys,"  are  unim- 
portant and  difficult  questions,  which  we 
find  it  unnecessary  to  decide.  With  these 
qoestlouB  laid  out  of  the  case,  it  is  almost 
identical  with  the  case  of  Von  Rosenberg 
V.  Haynes,  S!0  S.  W.  Rep.  143,  (this  day  de- 
cided in  this  court.)  In  that  case  the  ap- 
pellant filed  certificates  upon  a  part  of  the 
land  claimed  by  tbe  defendants  herein  as 
tbe  Borrego  grants,  and  sought  by  a  writ 
nf  mHoduiuuB  to  compel  the  surveyor  to- 
make  surveys  in  pursuance  of  tbe  loca- 
tions. Many,  if  not  all.  of  tbe  defendants- 
in  this  suit  were  made  defendants  iu  that, 
and,  in  that  suit,  as  in  this,  the  defend- 
ants sought  to  establish  a  grant  from  the- 
klug  of  Spain.  With  one  or  two  excep- 
tious,  the  same  evidence  was  offered  upon 
this  question  in  both  cases,  and  the  same 
rulings  were  made,  except  that  in  Von 
Rosenberg  v.  Hayoes,  which  was  tried  at 
a  term  subsequent  to  that  at  which  tbe 
present  case  was  determined,  the  Judge 
held  that  evidence  showed  that  the  grants 
to  Borrego  were  perfect  grants.  It  is  a 
universal  rule  in  this  court  to  affirm  all 
Judgments  of  the  court  below  when  the 
evidence  is  such  that  we  can  say  that  it 
did  not  admit  of  any  Judgment  other 
than  that  which  was  rendered.  Bowles  v. 
Brlce,  66  Tex.  724,  2  S.  W.  Rep.  729,  and 
cases  cited.  In  such  cases  errors  which 
ought  not  to  have  affected  the  result  are 
harmless.  It  is  immaterial  if  evidence  has 
been  admitted  which  should  have  been 
excluded,  provided  the  undisputed  evi- 
dence which  has  been  properly  admitted 
should  lead  to  no  other  result.  So,  also, 
tbe  appellant  has  not  been  prejudiced  by 
a  wrong  conclusion  of  the  court  if  the- 
court  by  a  different  process  should  have 
rendered  tbe  same  Judgment  which  baa 
been  rendered.  Applying  this  rule  to  the 
case  before  as,  we  are  of  opinion  that  the 
Judgment  should  be  affirmed.  We  need 
not,  in  this  opinion,  enter  Into  a  dincus- 
slon  of  the  correctuess  of  tbe  court's  rul- 
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iuKBin  adiul(ttD|(  evidence  orer  the  ob- 
JertloDB  of  tbe  appellant.  The  HamH  ques- 
tioHR,  In  Bubetance,  at  least,  were  raised 
In  the  case  of  Von  Rosenberg  v.  Haynes, 
above  referred  to,  and  are  determined  by 
tbe  opinion  in  tbat  case.  After  eliminat- 
inK  ail  improper  evidence  in  tbat  case,  we 
there  held  that  the  legal  evidence  which 
remained  not  only  Justified  tbe  court's  con- 
■clusion  that  the  land  was  lexally  granted 
to  Borrego,  as  claimed  by  the  appeileea, 
bat  also  that  It  Justified  no  other  conclu 
Mion*  and  so,  also,  we  are  of  opinion  tliat 
the  legal  evidence  which  was  admitted  in 
this  case  was  sufQcient  not  only  to  ad- 
mit of  the  conclnslon  that  tbe  lands  bad 
iteen  lawfully  granted,  bot  to  require  of 
the  court  to  ao  find  and  to  render  a  Judg- 
ment for  the  defendants.  It  is  trne  that 
the  record  of  "the  general  visit  to  Lare- 
-do, "  which  is  found  in  the  archives  of  that 
■city,  and  which  was  Introduced  in  evi- 
dence in  Von  Bosenberg  v.  Haynes.  was 
ii<it  offered  in  the  present  case.  A  part  of 
that  document  was  offered  by  tbe  defend- 
ants, but  was  excluded  by  tbe  court,  up- 
on ublection  having  been  made  to  It.  Tbe 
document  contains  very  important  evi- 
-tJence  bearing  upon  tbe  question  of  the 
validity  of  tbe  Borrego  grant  It  shows 
that  the  deputation  appointed  by  the  vice- 
roy in  the  year  1767  to  lay  out  the  town 
-of  Laredo,  to  assign  to  it  its  lots  tor  pub- 
lic purposes  and  Its  exidoa,  and  to  extend 
titles  to  the  colonists  to  their  respective 
Ji>ts  and  porcions,  not  only  recogniied  the 
«rant  to  Borrego,  but  found  It  necessary 
to  expropriate  a  part  of  that  grant  to 
the  UHe  of  the  colony.  The  proceedings 
■contain  tbe  following  recital  with  refer- 
ence to  Borrego's  claim:  "The  original 
pernilHslon  of  his  settlement  was  under 
condition  that.  If  H.  M.  should  need  said 
lands,  in  whole  or  In  part,  to  eHtabllsh 
«ny  town  or  mission,  he  could  take  them, 
and  since  the  common  good  of  this  town 
should  prevail  over  the  private  one  of 
■aid  hacienda  or  baclfndaa,  we  assign, " 
-etc.  Tbe  expropriation  was  therefore 
strictly  In  accordance  with  the  terms  of 
Borrego's  grant,  and  was  a  recognition  of 
bis  right. 

That  this  evidence  is  material  and  im- 
portant is  not  to  be  doubted.  With  it, 
the  evidence  in  this  case  in  support  of  a 
Krant  would  be  substuntially,  if  not  pre- 
«l8el5,  the  same  as  the  evidence  in  Von 
Rosenberg  v.  Haynes,  which  was  held  not 
-only  sutUeient  to  sustain  a  judgment  for 
the  defendants,  but  such  as  would  properly 
admit  of  no  other  judgment.  But  the  rec- 
ognition of  the  Borrego  grant  In  the  pro- 
-ceedings  of  the  "General  Visit"  though 
strongly  conflrraatory  of  tbe  presumption 
of  tbe  legality  of  such  a  grant.  Is, in  a  gen- 
-eral  sense,  cumulative  upon  the  other  evi- 
dence in  tbe  case  which  leads  to  that  pre- 
sumption. At  a  later  period,  the  validity 
of  tbe  grant  was  distinctly  recognized  by 
the  governor  of  the  state  of  Tamaullpas, 
to  which  Jurisdiction  of  the  land  in  con- 
troversy was  then  subject.  The  proceed- 
ings before  the  governor  and  his  council  are 
held  to  be  legitimate  evidence  in  Von  Ros- 
-enberg  v.  Haynes,  and  the  questions  as  to 
thier  admissibility  and  effect  need  not  be  dis- 
■cuBsed  bem.    We  will  merely  remark  that 


tbey  show  not  only  a  reeosnltlun  uf  tbe 
grant,  bnt  also  a  conflruiatiou  of  It, in  one 
sense  of  that  term.    Whether  tbey  arc   to 
be  deemed  judicial,  or  even  Qf/As/JuiliciMl. 
in  their  character,  we  need  not  determine. 
In  either  event,  we  nia.v  properly  conclode 
that  tiiey  establish,  in  substance,  the  same 
fact  as  was  shown  liy  the  pro<-eeilinjC8  of 
tbe  "General  Visit"  in  evidence  in  tbe  Von 
Rosenberg  Case,  and  that,  therefore,  tlic 
failure  to  introduce  the  latter  in  the  pres- 
ent case  makes  no  sabstantial  difference. 
The  rule  laid   down  in  the  later  cases  in 
this  court  in  regard  to  the  presomptiou  of 
a  grant  from   long  poBsession,  is  that  it  is 
a  mere  presumption  of  fact, and  not  a  pre- 
sumption of  law.    Sulphen  v.  Norris.  44 
Tex.   204;  Taylor  v.  Watkins.  28  Tex.  6KS: 
Yancy  v.  Norris,  27  Tex.  40.     In   the  well- 
considered  opinion  In  Taylor  v.  Watkliia, 
supra.  Judge  Bki.l.  says:  "Idraw  the  con- 
clusion from  what  has  been  said,  that  the 
question  whcthera  grant  will  be  presonaeu 
or  not  is  a  quextion  for  the  Jury,— In  other 
words,  that  the  court  ought  always  tu 
leave  It  to  the  Jury  to  presume  a  grant  or 
not,  according  to  the  evidence  and  circum- 
stances of  the  case ;  that  the  presumption 
of  a  grant  does  arise  from   long  and  unin- 
terrupted posses.sloii  where  tbe  posseasion 
Is  consistent  with    tbe  presumption,  and 
that  the  Jury  may  be  properly  told   tbaa 
much  ax  matter  of  law;  bnt  that  the  pre- 
sumption Is  one  that  may  always  be  re- 
pelled  by  proof."    It  is    als))  held    that, 
where  It  Is  sought  to  establlBh  a  grant 
from    the    sovereign    by   presumption,   it 
must  appear  tbat  the  grant  could  have  a 
legal  origin.    Sulphen  v.  Norris,  44  Tex. 
204. 

There  la  nothing  in  the  evidence  to  show 
tbat  a  grant  of  the  land  in  controversy 
may  not  have  been  legally  made  to  Bor- 
rego at  the  time  it  is  claimed  to  have 
been  made.  It  is  an  historical  fact  that  at 
this  time  Escandon,  who  is  known  as  tbe 
conqueror  and  pacificator  of  tbe  frontier 
of  the  Sierra  Uorda,  was  in  command  nf 
the  province  New  Santanduer,  which  then 
embraced  tbat  frontier,  and  Included  the 
territory  now  in  dispute.  He  was  charged 
with  the  settlement  of  that  country,  and 
established  most,  if  not  all,  of  the  early 
settlements  in  that  Jurisdiction.  He  was 
the  lleutenantof  the  viceroy,  and  evidently 
was  Invested  with  very  enlarged  powers 
and  Jurisdiction.  Tbe  grants  in  question 
purport  to  have  emanated  from  biro.  If 
be  did  not  have  power  to  maketbegrants, 
that  fact  does  not  appear  from  the  evi- 
dence in  this  case,  it  was  shown  by  the 
undisputed  testimony  that  thelands  whlrh 
are  claimed  to  have  been  granted  to  Bor- 
rego have  been  continuously  occupied  by 
persons  claiming  under  him  by  inheritance 
and  purchase  for  a  time  as  far  back  as 
human  memory  could  bn  expected  to  ex- 
tend. During  all  this  time  there  were 
towns  and  ranches  upon  it.  At  a  time 
prior  to  18-30,  most.  If  not  all,  of  tbe  in- 
habitants had  been  driven  away  by  hos- 
tile Indians.  Some  of  the  settlements  had 
been  established  prior  to  that  year,  but 
how  long  before  the  witnesseB  did  not 
know.  After  that  year,  the  incursions  of 
the  Indians  having  ceased,  the  Inhabitants 
returned,    and    built   other    towns    and 
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ranches,  wbtch  have  ever  since  been  occa- 
pled.  So  mach  we  leam  from  IIvIdk  mem- 
ory. The  docnmentary  evidence  leaves 
little  reason  to  doabt  that  the  occapatlon 
had  extended  from  the  time  thejzrant  la 
vlulmed  to  have  been  made.  Dariuft  this 
lung  period  it  does  not  appear  that  the 
riKbt  of  the  occupants  was  ever  called  in 
«liiestiun, except  about  the  year  182,S,  when 
certain  Inhabltauts  of  Laredo  sought  to 
Uenoiince  the  lands  as  vacant.  Their  ac- 
tfon  induced  the  proceedings  which  were 
instituted  beforetbe  governor  of  Tamaull- 
pas.  and  to  the  investigation  of  the  title 
trhich  was  made  by  hira  with  the  aid  of 
his  council.  The  result  of  the  Investiga- 
tion was  a  recognition  of  the  title  by  the 
governor,  and  a  command  by  him  to  the 
sntborltles  at  Laredo  to  respect  the  Bor- 
rego  grant.  The  country  on  the  Rio 
Grande,  where  the  land  in  question  Is  sit* 
nate.  has  lieen  swept  by  successive  revolu- 
tions, and  harried  by  the  incursions  of 
boBtlle  savages.  The  seat  of  government 
of  tbe  province  and  state,  to  the  Jurisdic- 
tion of  which  that  section  of  country  had 
been  subject,  has  been  repeatedly  chsnged. 
Upon  the  eHtabllahroent  of  the  Independ- 
ence of  Texas  the  archives  relating  to  the 
title  In  dispute  became  foreign  touur  Juris- 
diction. Under  such  circumstances,  it  is 
not  remarkable  that  tbedefendants  should 
be  unable  to  produce  either  the  orisrinal 
mnniments  nor  authentic  copies  of  a  title, 
which  emanated,  If  at  all,  nearly  a  century 
and  a  half  ago.  It  Is  to  such  a  case  that 
the  doctrlneof  the  presumption  of  a  grant 
Is  peculiarly  applicable,  and  we  are  of  the 
opinion  that  the  evidence  leads  inevitably 
to  tbe  conclusion  that  there  were  grants, 
that  the  lands  In  controversy  are  "  titled," 
and  were  not  subject  to  location.  Be- 
cause tbe  evidence  legally  admitted  re- 
qoired  a  Judgment  for  the  defendant,  and 
the  errors  of  the  court  were  not  prejadldal 
to  appellant,  the  Judgment  Is  affirmed. 


WiL.1,18  et  a/.  V.  Sattbrfibi.d  et  s/. 

(Thompson,  Intervener.) 
(Supreme  Court  of  Texas.    June  81,  1893.) 

Rights  of  Pbopkhtt  —  Tbost  Debd— Validity— 
OaiBorioN  TO  Boitd—Evidbnoe— Possession. 

1.  Where,  in  a  trial  of  the  right  of  property, 
objection  to  the  sufficiency  of  the  replevy  bond 
is  made  for  first  time  In  motion  for  new  trial, 
Che  objection  comes  ton  late. 

S!.  Where,  in  a  trial  of  the  right  of  at- 
tached property,  claimant  bases  bis  claim  on  a 
trust  deed,  and  be  offers  to  prove  by  tbe  officer 
in  whose  office  it  should  have  been  registered 
that  tbe  deed  was  duly  filed  in  bis  office  before 
the  levy  of  tbe  attachment,  which  proof  was 
waived  by  plaintiff,  the  deed  was  properly  ad- 
mitted in  evidence,  against  an  objection  that  there 
was  DO  proof  of  registration. 

8.  Where  a  trust  deed  empowers  the  trustee 
to  "take  immediate  possession  of  tbe  goods, 
wares,  and  mercbandiss"  in  dispute,  but  be  has 
not  taken  actual  prasesslon,  he  uan  maintain  tbe 
statutory  action  for  trial  of  the  right  of  property. 

4.  Where,  in  snob  case,  it  appeared  thatsnch 
trust  deed  was  properly  filed,  it  was  not  necessary 
to  its  validity  that  there  should  be  an  Immediate 
delivery,  followed  by  actual  uon tinned  posses- 
sion. 

5.  As  such  trust  deed  required  the  trustee  to 
proceed  "at  once"  to  sell,  unrestricted  as  to 
price*  and  at  public  or  private  sale,   the  fact 


that  such  sale  might  be  continued  from  day  to 
day  did  not  indicate  anyintentto  delay  creditors. 

A.  Where  It  appeared  that  one  of  tbe  benefi- 
ciaries procured  tbe  execution  of  such  deed,  and 
accepted  it,  the  deed  is  not  invalid  because  the 
other  beneficiary  had  no  knowledge  of  it. 

7.  Where  a'  partner  conveys  bis  interest  in 
the  firm  property  to  his  copartner,  thereby  dis- 
solving the  partnership,  without  in  any  manner 
preserving  the  quasi  lien  of  the  firm  oreditora, 
such  quasi  lien  is  thereoy  lost. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  McLeonan 
county;  J.  R.  Dickinson,  Judge. 

Action  in  attachment  by  P.  J.  Willis  ft 
Bro,  against  J.  W.  Sattertield  &  Bro.,  ( W. 
I.  Sattertield,)  wherein  W.  T.  Thompson 
intervened  to  try  the  right  of  property  un- 
der a  trust  deed.  From  a  Judgment  In  fa- 
vor of  claimants,  the  plaintiffs  appeal. 
Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  M akr,  J. : 

The  counsel  for  the  appellants  have  made 
the  following  statement  of  the  nature  and 
result  of  the  suit,  viz. :  "Dii  the  2eth  of 
October,  18X8.  P.  J.  Willis  &  Bro.  filed  suit 
in  the  district  court  of  McLfnnan  county 
against  J.  W.  Satterfleld  ft  Bro.  (W.I. 
Satterfleld)  on  note  and  open  account  due 
by  the  firm  of  J.  W.  Satterfleld  ft  Bro., 
AKSregatlng  the  sum  of  $1,429.80,  and 
caused  writ  of  attachment  to  Issue,  which 
was  levied  upon  tbe  goods  and  lots  In 
question  about  8  o'clock  on  that  evening ; 
the  sheriff  dndtng  Mrs.  Satterfleld,  wife  of 
J.  W.  Satterfleld,  in  possession  of  the  key 
to  the  store,  and  the  store  closed.  Writ 
of  attachment  was  sent  to  Hill  county, 
where  W.  I,  Satterfleld  resides,  and  re- 
turned, 'No  property  fonnd.'  On  Novem- 
ber 8th  following,  appellee,  W.  T.  Thomp- 
son, flies  his  claimant's  oath  and  bond, 
as  found  in  the  record.  At  the  ensuing 
term  of  the  court  appellants  recover  judg- 
ment against  the  firm  and  individual 
members  of  the  firm  of  J.  W.  Sattertield 
ft  Bro.,  and,  under  Issues  made  up  under 
the  direction  of  the  courts,  the  trial  of  the 
right  of  property  In  question  was  had; 
appellee,  Thompson,  claiming  the  proper- 
ty under  deed  of  trust  or  chattel  mort- 
gage executed  by  J.  W.  Satterfleld.  Appel- 
lauts  demur  generally  and  specially  to  the 
tender  of  issues  by  appellee,  and,  upon 
trial  before  thecourt  without  a  Jury,  Judg- 
ment Was  rendered  for  the  claimant  W.  T. 
Thompson.  Motion  lor  a  new  trial  was 
overrnled,  and  the  court  flies  his  conclu- 
sions of  fact  and  law,  and  appellants, 
plaintiffs  below,  appeal  to  this  court,  and 
assign  error.  "The  appellee  was  made  tbe 
trustee  in  the  deed  of  trust  and  empow- 
ered to  take  immediate  posHesRlon  of  the 
goods,  wares,  and  merchandise,  etc.,  now 
In  controversy,  and  was  required  Ly  the 
terms  of  the  instrument  to  proceed  at  once 
to  sell  the  same  at  either  public  or  private 
sale,  which  may  be  continued  from  day  to 
day  until  all  of  said  property  is  sold  for 
cash,  etc.  The  mortgage  was  executed  by 
J.  W.  Satterfleld  for  the  pnrpose  of  secur- 
ing the  payment  of  two  debts  amounting 
to  over  $1,400  in  favor  of  Jink  Evans,  and 
another  debt  forffiOO  Infavorof  Alexander 
Massey,  etc.  There  Is  no  claim  thnt  the 
value  of  the  property  mortgaged  exceeded 
the  amount  of  these  debts,  but  in  fact  it 
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appenra  that  the  property  levied  upon  by 
the  plaintiffs  will  nut  be  sufBclent  to  satis- 
fy even  the  debts  owing  to  Jink  Evans. 
Among  utbei-  things,  the  court,  in  his  And- 
lug  ot  fact,  rinds  that  J.  W.  Safterfleld 
cametroin  Axtpl  witb  Jink  Evans,  hlsci-ed- 
Itor  and  beueflciary  under  the  trust  deed 
to  Waco,  on  the  night  of  October  ^^,  18S8, 
and  the  deed  of  trust  was  prepared,  exe- 
cuted, and  recorded  on  tiie  morning  ot  the 
25th  ot  October.  That,  when  said  Satter- 
Held  came  to  Waco,  he  left  his  clerk  in 
charge  of  the  store,  and  on  the  morning  ot 
the  25tb  of  October  the  clerk  opened  the 
store,  and  sold  goods  after  bis  usual  cus- 
tom, up  to  about  3  o'clock  P.  M,,  when  he 
learned  that  J.  W.  Satterlield  desired  the 
store  closed.  This  he  did,  and  gave  the 
key  to  Dr.  Clark,  who  delivered  it  without 
delay  to  J.  W.  SatterUeld's  wife,  with  re- 
quest that  she  should  hold  it  lor  appell*^, 
the  trustee  named  in  the  trust  deed.  That 
about  8  o'clock  p.  m.  the  shprifl  demanded 
the  key  to  the  store  from  Mrs.  Satterfleld, 
and  she  gave  it  to  him  upon  his  offlcial  de- 
mand, and  he  then  attached  said  goods. 
That  appellee,  as  trustee,  did  nut  knuw  of 
his  appointment  as  trustee  untilabout  ten 
o'clock  on  the  same  night,  and  after  plain- 
tiffs'attachment,  and  that  he  never  had 
actual  possession  of  the  goods  until  he 
made  claim  to  them  In  this  suit.  Aztel  is 
8  or  lOmlleH  frum  Waco,  and  Satterfleld  as 
soon  as  he  had  an  opportunity,  after  mak- 
ing the  deed  of  trust,  sent  word  home  to 
dose  the  store,  and  that  the  key  be  deliv- 
ered to  Thompson,  the  appellee.  The 
court,  as  conclusions  of  law,  found:  (1) 
That  thft  deed  of  trust  created  a  lien  on 
the  stock  of  goods  covered  by  It,  with  a 
right  of  possession  In  the  trustee.  (2) 
That  the  legal  title  to  the  property  at  the 
date  of  the  trial  wasin  ap[)ellee.  (8)  That 
actual  possession  of  the  guuds  was  nut 
necessary  to  entitle  him  (appellee)  to  main- 
tain Ills  action  of  trial  for  right  of  proper- 
ty. (5)  The  deed  ot  trust  created  more 
than  a  lien  on  the  property,  and  the  trus- 
tee had  the  right  of  possesslun,  and  he 
could  maintain  bis  action  of  trial  of  right 
of  property.  (6)  The  connection  of  Sat- 
terfield's  clerk  wilh  the  goods,  after  the 
execution  of  the  trust  deed,  was  discontin- 
ued as  soon  as  word  reached  iiliii  that  the 
matter  was  consummated  between  Satter- 
fleld and  J.  Evans,  and  1  do  not  think  the 
continued  possession  of  the gouds  disclosed 
by  this  record  vitiated  the  deed."  We  do 
not  understand  how  the  writ  ot  attach- 
ment could  have  been  executed  upon  the 
25tb  of  October,  as  It  clearly  appears  from 
the  record,  us  wdll  as  from  the  statement 
of  the  appellants'  counsel,  that  the  writ 
was  not  Issued  until  the  20th  of  that 
month.  It  is  conceded,  however,  that  the 
appellee  did  not  in  fact  have  actual  pos- 
session of  the  property  at  the  time  of  the 
levy  of  the  attachment,  and  the  record 
shows  that  the  deed  of  trust  was  not  ac- 
knowledged nor  flied  for  registration  until 
the  26th.  The  court  below  was  evidently 
mistaken  as  to  datas,  and  those  things 
which  are  stated  in  the  tlndlngs  as  having 
occurred  on  the  36tb  in  fact  occurred  on 
the  26tb  of  October,  etc. 

Scarhoroufirb  if   Rogers,  for  appellants. 
Clark,  Djrer  <£  Bolivger,  for  appellee. 


Marr,  J.,  (after  stittlnff  the  faeta.)  In 
the  motion  for  a  new  trial,  the  appellantv 
objected  for  the  first  time  to  the  sufTlciency 
of  the  appellee's  replevy  bond,  upon  the 
grciund  that  Jluk  Evans,  who  la  one  uf 
the  beueficiariee  in  the  trust  deed,  was  also 
one  of  the  two  sureties  that  had  been  ac- 
cepted upon  the  bond,  and  therefore  tbat 
the  court  had  no  Jurisdiction  of  this  con- 
troversy. We  think  that  the  objection 
came  too  late,  even  If  otherwise  tenable. 
The  bond  was  not  void,  and  the  appel- 
lants had  treated  the  security  as  ample 
until  after  the  trial  of  the  cause. 

We  will  next  notice  the  third  assignment 
of  error.  It  relates  to  the  action  ot  tbe 
court  In  admitting  in  evidence  tbe  original 
deed  ot  trust  over  tbe  plaintiffs'  ubjeo- 
tions.  They  objected  to  Its  admission 
upon  numerous  grounds,  nearly  all  of 
which  relate,  however,  to  matters  of  fact 
dfhors  the  instrument, and  the  samequea- 
tlous  are  presented  by  other  assignmenta, 
and  will  be  disposed  of  elsewhere.  Tlie 
only  objection  that  we  need  to  notice  io 
this  connection  Isthefollowing:  "Becauae 
there  was  no  proper  proof  ot  tiling  and  no 
proof  at  all  of  registration."  There  was 
no  objection  tbat  the  execution  of  tbe  in- 
strumeot  had  not  been  proved  upon  tbe 
trial,  and  tbe  court  finds  that  it  was  duly 
executed  and  filed  for  registrntion  before 
the  levy  of  the  attachment.  As  there  ia  no- 
statement  of  facts,  it  might  be  presumed, 
from  such  finding  of  the  court,  that  the- 
execution  was  proven  if  that  question  bad 
been  preijented,  but  it  is  not  presented.  It 
appeai-s  from  the  certlflrate  of  the  county 
clerk,  indorsed  upon  tbe  original  instra- 
ment,  that  the  deed  ot  trust  (which  also- 
embraced  real  estate)  was  recorded  in  full 
in  the  proper  mortgage  record  on  the  26tb 
day  of  October,  1S80,  and  that  at  5:1.5- 
o'clock  A.  M.  ot  that  day  "a  true  copy  of 
the  mortgage  was  deposited  and  filed " 
witb  bim,  evidently  for  registration  in 
the  records  of  chattel  mortgagee.  Tbe 
court  states  that  "Thompson  offered  to 
prove  by  the  clerk  ot  the  county  court  of 
McLennan  county  that  a  true  copy  of  the 
mortgage  which  appeared  In  evidence  had 
beenjduly  deposited  and  filed  in  his  office 
as  shown  by  the  certificate  on  the  deed  of 
trust.  Plaintiffs  waived  this  proof,  aud 
no  other  proof  of  registration  was  offered." 

Under  the  circamstancus  wliirh  we  have 
detailed,  we  do  not  think  that  the  forexo- 
Inar  objection  to  the  admission  of  the  trust 
deed  was  well  taken,  and  therefore  the 
court  very  properly  overruled  it.  The 
copy  ot  the  instrument  Iiad  been  duly  filed 
tor  registration  as  contemplated  by  the 
statute,  and  it  took  effect  from  that  time. 
It  was  not  necessary  to  its  validity  that 
it  should  have  been  recorded  iu  full,  nor 
would  the  failure  of  the  clerk  to  make  the 
proper  record  entries,  as  provided  tor  io 
the  statute,  prejudice  the  rights  of  the  ben- 
eficiaries 2  Sayles'  Civil  St.  art.  SlSOb, 
§§  1-4;  Freiberg  ▼.  Magale,  70  Tex.  116, 
7N.  W.  Kep.  6W;  Orounds  ▼.  Ingram.  75 
Tex.  609, 12  S.  W.  Rep.  1118.  See.  also,  Bet- 
terton  v.  Echols,  20  S.  W.  Rep.  63,  (present 
term.) 

The  third  and  eighth  (as  well  as  tbe  sec- 
ond) assignments  of  erroc  question  the 
right  of  tbe  appellee,  as  trnatee  witb  the 
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•icbt  to  tbe  1rome<1iate  pogsesaloii  of  tbe 
property,    bat    not    In  actual   poHaeeslon 
thereof  at  tbe  time  of  the  levy,  to  moln- 
TMin  tbiR  proreeding  under  tbe  Btututee  re- 
lating to  the  8ii*>ject  of  the  trial  of  the 
rij^bts  of  pro|MTty.     We    are    not    aware 
thut   thia  ]irecli>e  point  baa  been  directly 
<iecl<]ed  by  thetiuprenie  court,  nnleoa  anch 
^vaa  the  effect  of  tbe  declttlon  In  Wuottun 
V.    Wheeler,  22  Tex.  *«.    There  la  but  a 
brief  opinion   in   that  case,  however,  and 
(he  ileclHlon  waaevlilently  preOicated  upon 
the  former  caae  of  Wrigbt   v.  Henderson, 
12  Tex.  4:'t;  and  It  appears  that,  unlike  tbe 
present  contrnveray,  the  trnatee  was  not 
4>utltled  to  tbe  Immediate  poaaeaHion  of 
tbe  property,  nor  required  to  tabe  such 
possesHlon  in  order  to  execute  the  trnat 
reposed  in  bim.    In  Wright  v.  Henderaon, 
«npra.  It  was  said,  iziter  alln,  that  "It  baa 
been  refieatedly  decided  by  tblH  court  that 
a  morti;aice  is  bnta  security,  and  that  tbe 
title  remains  In  tbe  mortKBgor,  subject  to 
be  flireated  by  foreclosure  of  tbemortKaare. 
in  tbia  respect,  tbe  deed  of  trust  in   this 
4*a8e   iloea  not   differ  from    a    mortgage. 
The  piMisessionand  ultimate  right  of  prop- 
erty remained  with  thegrnntor  in  the  deed 
of  trust,  whose  title  could   t)e  completely 
and  finally  divested  only  by  the  execution 
of   tbe    truat, "  etc. :    and  in  Wootton  v. 
Wheeler,  supra,  tbe  same  learned  Jurist  de- 
clared  that  that  caae  could  "not  be  dls- 
tinfcnisbed  from  tbe  case  of  Wrigbt  t.  Hen- 
derson, "supra,  nor  from  Gillian  v.  Hen- 
deraon,  12  Tex.  47,  wbcre  the  defendant  as- 
serted  title   under  simple    mortgage.    In 
the  cane  of  Ourrity  v.  Tbompaon,  64  Tex. 
597,  where  the  truatee  was  not  entitled  to 
tbe  posaeaaion  of  the  property,  but  the 
name  remained  with  tbe  grantor  by  tne 
terms  of  the  deed  of  trust  and  the  claim 
was  made  by  the  mortgagees,  the  same 
principle  waa  anoouncetl   aa  lo  Wright  v. 
Heoderaon  and    Wootton  v.  Wheeler,  su- 
pra, viz. :  "That  a  mortgagee  out  of  pos- 
aesaion  cannot  aflaerthia  clatuito  property 
l«vie<l  on  by  attachment  or  execution,  in 
tbe   manner  preacrlbed   by  tbe  statute ;" 
(citing,  also,  Erwin  ▼.  Blanks,  60  Tex.  5K8, 
and  other  caaea.)    We  do  not  in  the  least 
queatlon  the  correetneaa  of  that  decision, 
or  of  the  principle  of  law  announced  as  ap- 
plicable to  the  facts  of  that  controversy; 
but  we  do  not  think  that  any  of  tbe  cases 
to  which  we  have  adverted,  when  conflned 
to  their  own  facta  and  iaaues,  are  decisive 
of  tbequestton  in  band.    Weconclnde  that 
it  Ir  the  settled  law  of  this  state  that  one 
not  in    the  actual  posaeHalun  of  the  prop- 
erty, nor  entitled  to  tbe  aarae,  at  the  date 
of  the  levy, cannot  resort  to  the  statutory 
method  of  the  trial  of  tbe  rights  of  prop- 
erty, for  tbe  purposes   of  having  deter- 
mined the  priority  of  the  liens.    Belt  v. 
Rognet,  27  Tex.  482;  Raysor  ▼.  Reld,  65 
Tex.  266. 

These  decisions  proceed  upon  tliegrounda 
tliatin  Bueb  caees  the  claimant,  having  no 
title  to  the  property  nor  present  fixed 
right  to  the  actual  |>oraesslon  thereof,  bat 
only  a  lien  thereon  as  a  mere  security  for 
bis  debt,  is  not  entitled  to  claim  and  re- 
cover the  property  itself,  nor  to  prevent 
itg  aeisure  tiy  other  creditors  upon  legal 
process,  which,  under  the  law,  would  be 
eobordlnate  to  bis  prior  lien  or  secority. 


If  that  be  endangered  under  sncb  clrcum" 
Btunces,  or  If  he  desires  to  enforce  his  aupo- 
rlorclaimH  on  the  property  as  a  security, 
he  can  appeal  to  the  equity  powers  of  the 
coart  In  either  contingency  for  the  ap- 
propriate relief.  Manifestly  this  reason- 
ing does  not  apply  when  tbe  claimant  la 
either  the  owner  of  tbe  property,  or  en- 
titled to  Us  Immediate  Dosaeaalon  or  en- 
joyment. We  have  been  unable  to  find 
anything  in  the  statute  that  would  ex- 
clude the  right  to  assert  the  claim  In  tbe 
statutory  mode  In  either  of  such  contin- 
gencies The  claimant  la  not  required  to 
swear  tbat  be  Is  the  owner  ol  tbe  prop- 
erty, or  was  in  the  actual  poBsesMiun 
thereof,  at  tbe  time  of  tbe  levy,  but  he 
must  show  tbat  bis  claim  is  "made  In 
good  faith,"  and  must  further  "establish 
bis  right  to  the  property"  Itself;  otber- 
wiaehla  claim  will  be  without  any  legal 
foundation.  Rev.  St.  arts.  4822,4825,  4839, 
4840.  It  seems  to  us  tbat  tbe  purpose  of 
tbe  statutes  Is  to  serve,  not  only  a  speedy 
method  of  determlnlug  the  real  ownership 
of  tbe  property,  but  also  tbe  right  to  the 
immediate  posaesslon,  use,  or  enjoyment 
of  the  property,  where  the  claimant  Is  en- 
titled to  this  against  even  the  true  owner. 
In  Osborn  v.  Knenlgheim,  67  Tex.  91, 
where  there  had  been  but  a  constructive 
or  symbolical  delivery  of  the  property  in- 
to the  poaseaalon  of  tbe  pledgee,  his  right 
to  maintain  tbe  statutory  claim  and  ac- 
tion was  sustained.  Tbe  court,  among 
other  principles  announced,  declared  that 
"the  Htatute  regulating  tbe  trial  of  the 
rights  of  property  is  Intended  to  give  to 
one  who  claims  to  be  the  owner  of  prop- 
erty, or  to  one  who  la  entitled  to  tbe  pos- 
aesslon of  tbe  property,  a  simple  remedy, 
by  which  he  may  protect  both  bis  title 
and  poKsesalon."  See,  also,  Schmick  v. 
Batenian,  77Tex.826, 14  S.  W.  Rep.  22.  In 
the  present  case,  the  deed  of  trust,  In  addi- 
tion to  ciiuferrlng  the  power  of  sale  and 
therigbt  to  tbe  immediate  posaeaslon  of 
the  property  in  controversy  upon  the  ap- 
pellee, as  before  explained, "sells,  transfers, 
and  delivers"  the  same  to  bim  tor  tbe  pur- 
poses of  tbe  trust,  and  provides  tbat  be 
shall  t>e  allowed  10  per  cent,  as  comiuls- 
siona  opon  all  sales  and  collections  of  ac- 
counts which  are  also  made  a  part  of  his 
duties.  It  would  seem  that  in  a  case  like 
the  present,  where  the  debtor  "Is  not  en- 
titled to  the  possession  of  the  property, " 
although  be  was  In  possession,  and  still 
bad  an  Interest  therein  at  the  date  of  tbe 
levy,  still  the  statutes  do  not  authorize  aD 
actual  seiinre  of  tbe  property  in  sacb  case, 
but  the  levy  of  tbe  execution  or  attach- 
ment should  be  levied  by  *  notice. "  Sucb 
la  tbe  plain  language  of  tbe  law.  Rev.  St. 
arts.  2292-2296,  pp.  166. 167.  In  Osborn  v. 
Koenigbeim,  supra,  it  was  further  said 
tbat  "it  appears  that  tbe  levy  was  made 
by  the  officer  taking  the  poaHeeaion  of  tbe 
pledged  property ;  and  thia,  In  our  opin- 
ion, entitled  the  pledgee  to  resort  to  the 
statutory  remedy  to  protect  bis  poases- 
aion.  If,  under  the  statute,  the  appellant 
should  desire  to  sell  such  Interest  as  bis 
debtor  has  in  the  property,  he  can  do  so," 
(In  the  statutory  mode,  article  2292:1  "but 
the  purcliaser  at  such  sale  will  have  no 
right  to  ttaeposseaslon  of  tbe  property  un- 
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leHB  lie  aatinneB  the  debt  for  which  it  Btands  ! 
pledger]. "  Article  229«.  See, also,  Watter- 
mau  V.  SUberberg,  67  Tex.  106,  2  S.  W.Rep. 
57K.  AlthouRh  It  doea  nut  appear  to  have 
been  necessary  to  the  decision  of  the  queH- 
ttuns  actually  involved  under  the  facts  of 
the  case,  yet  in  delivering  the  opinion  of 
the  court  in  White  v.  .(acobs,  6t>  Tex.  4(>4, 
1  8.  W.  Rep.  344,  Chief  .Justice  Willie 
ui-ed  the  following  language:  "The  object 
of  the  law  is  to  give  to  the  claimant  of 
personal  property,  seised  under  process  of 
law,  a  aninmary  method  of  asserting  his 
title  or  right  of  possession  without  a  re- 
sort to  an  ordinary  suit  for  a  recovery  of 
the  property  or  its  value.  His  claim,  how- 
ever, must  be  one  of  title  or  possession. 
*  *  *  Either  the  questions  of  title  In  tfie 
claimant  or  that  of  his  right  to  bold  pos- 
session, as  against  the  defendant  iu  tlie 
process,  is  what  is  to  be  tried,  if  either  is 
proved  to  exist  in  the  claimant,  be  must 
succeed  in  the  suit,  and  what  enables  him 
to  maintain  bis  claim  will  certainly  au- 
thorize blm  to  assert  it. "  The  right  of  a 
mere  lienholder  not  in  possexslou,  nor  en- 
titled to  the  possession,  to  assert  theclaim 
under  thestatutes,  was,  however, distinct- 
ly repudiated.  In  several  cases,  the  right 
of  the  vendor  of  personal  property  to  re- 
sort to  the  statutory  method  of  testing 
his  claim  to  the  property  (before  the  traa- 
situs  had  ceased)  has  l)epn  recognized  and 
actually  permitted,  although  he  was  not 
in  the  possession  of  the  goods,  but  de- 
pended upon  his  lien  and  the  right  of 
stoppage  III  transitu,  which  gave  him  the 
right  to  repositess  himself  of  the  goods, 
and  sell  them  iu  satisfaction  of  his  debt, 
even  as  against  an  attaching  creditor  of 
the  vendee.  AUyn  v.  Willis,  66  Tex.  65; 
Halff  v.  Allyn,  60  Tex.  278;  Fox  v.  Willis, 
60  Tex.  37H.  The  title  to  the  property  la 
such  cases  being  in  the  vendee,  the  right 
of  the  vendor  to  proceed  under  the  stat* 
a  tes  in  question  for  the  protection  of  hia 
claim  rouHt  have  been  sustained  upon  the 
grounds  that  he  was  entitled  to  tho  pos- 
session of  the  goods,  and  that  sucii  pos- 
session was  necessary  to  enable  him  to  ex- 
ercise fully  the  rights  or  an  unpaid  vendor, 
and  that,  furthermcjre,  the  statutory  rem- 
edy waa  the  roost  efficacious  of  the  reme- 
dies at  his  command.  Chandler  v.  Fulton, 
10  Tex.  23;  Allyn  v.  Willis,  supra.  There 
is  apparently  a  close  analogy  between  the 
character  of  claim  or  title  which  was  sus- 
tained In  those  cases  and  the  claim  which 
the  appellee  is  attempting  to  maintain  in 
tills  controversy.  He  could  not  execute 
the  trust  unless  he  obtained  the  actual 
possession  of  the  property,  as  he  had  the 
right  to  do  under  the  trust  deed ;  but,  be- 
fore he  had  an  opportunity  of  tailing  such 
possession,  (though  after  the  registration 
of  the  Instrument,)  the  appellants  caused 
the  goods  to  be  seized  U|ion  their  attach- 
ment, and  thus  .compelled  him  tort^sort  to 
Bome  leKal  remedy  in  order  to  obtain  the 
posHession  and  carry  out  the  trust.  Un- 
der such  circumatances,  we  think  that  he 
waa  entitled  to  resort  to  the  statutory 
mode  for  trying  the  rights  of  property  as 
the  speediest  method  of  acquiring  the  pos- 
session of  the  goods  for  the  purpose  of  ex- 
ecuting bis  duties  as  trustee. 
The  appellants  further  Insist,  by  several 


assign uients  of  error,  that  the  deed  of 
trust  was  void  as  to  them,  because  the^«^ 
waa  no  immediate  "actual  and  continued 
change  of  possession,"  and  because  the 
terms  of  the  instrument  permitted  the 
trustee  to  continue  the  sales  "from  day  to 
day,"  which,  it  is  claimed,  would  hinder 
and  delay  other  creditors,  etc.  Iu  regard 
to  the  tirat  point,  it  may  be  said  that  a» 
the  copy  of  the  trust  deed  was  "furtbwitti 
deposited  with  and  filed  in  the  olUce  uf 
the  county  clerk"  of  tlie  proper  county, 
as  required  by  the  statute  relating  to 
chattel  mortgages.  It  was  not  necessary 
to  the  validity  of  the  instrument  under 
that  statute,  even  as  against  attacbint? 
creditors,  (and  In  the  absence  of  fraud.) 
that  there  should  he  an  immediate  deliv- 
ery, followed  by  an  actual  and  continued 
change  of  possession  of  the  property  mort- 
gaged, etc.  Sayles'  Civil  8t.  art.  31906,  §  1. 
The  conrt  found,  as  we  have  seen,  that 
the  grantor  promptly  sent  orders  for  the 
cessation  of  his  business  and  control  over 
the  property,  and  his  clerk  discontinued 
operations  as  soon  us  he  was  notified  of 
the  ordfrs  and  closed  the  store.  The 
court  further  found  that  there  was  no  la- 
tent upon  the  part  of  the  grantor  to  hin- 
der, delay,  or  defraud  his  other  creditors, 
but  that  he  simply  liitended  in  good  faith 
to  prefer  those  two  who  were  named  in 
the  trust  deed.  That  instrument  was 
not,  therefore,  void  under  the  statute  of 
frauds  and  fraudulent  conveyances.  La 
Belle  V.  Tidball,  5U  Tex.  292;  Watterman 
V.  Sllberberg,  67  Tex.  100,  2  S.  W.  Rep.  o7K. 
Touching  the  second  point,  we  need  only 
to  say  that  the  instrument  required  tbe 
trustee  to  proceed  "at  once"  to  sell  and  to 
continue  the  sales  from  day  to  day,  nn- 
tll  all  of  the  property  should  be  sold,  as 
we  have  already  explained.  He  was  not 
restricted  as  to  prices,  but  wan  required 
to  sell  promptly,  and  ut  either  public  ur 
private  sale.  In  our  opinion,  there  is 
nothing  in  the  terms  of  the  trust  deed  that 
would  Indicate  any  unnccns.sury  delay  in 
selling  the  property,  but,  on  the  contrary, 
the  greatpst  expedition  seems  to  have 
been  enjoined  in  this  particular.  Tbe  case 
of  Gallagher  v.  Qoidfrank,  (Tex.  Sup.)  12 
S.  W.  Rep.  964,  is  not  In  point,  therefore. 
See  Simon  v.  McDonald,  20  S.  W.  Rep.  52, 
(present  term.)  Tbe  appellants  also  sub- 
mit the  proposition  that  tbe  deed  of  trust 
in  question  is  invalid,  and  In  fact  was 
never  operative  as  a  valid  contract,  "be- 
cause the  proof  clearly  showed  that  Alex- 
ander Massey,  one  of  tbe  beneficlarips 
thereunder,  bad  not  consented  nor  in  any 
way  ratiflod  the  action  of  the  parties  in 
making  said  deed  of  trust,  and  that  he 
had  no  knowledge  of  its  existence  until 
after  plaintiffs'  levy,  if  at  all. "  But  upon 
the  other  hand,  the  findings  of  the  court 
show  that  the  other  beneficiary.  Jink 
Evans,  procured  tbe  execution  of  the  deed 
of  trust,  and  accepted  the  same,  and 
caused  it  to  be  filed  for  record  before  the 
levy  of  tbe  attachment.  It  was  there- 
tore  a  binding  and  complete  contract  be- 
tween him  and  the  grantor,  whether  bind- 
ing upon  Massey  or  not,  which  we  need 
nut  now  determine.  His  acceptance  of 
the  Instrument,  under  the  circnmstanres, 
was  sufficient  to  secure  the  lien  at  least 


Digitized  by 


Google 


Mo.) 


BINGQUEST  V.  YOUNG. 


15» 


in  bis  own  favor:  and,  if  we  should  con- 
cede tliHt  Masxey's  ns^ent  ouiiht  not  to 
be  preHUiiied,  still.  In  the  abBenL-<>  of  fraud, 
'we  do  not  tbink  that  tbe  fact  that  thn  In- 
strnment  Included  tbe  debt  due  MuHsey 
( «rbicb  wasajastobllKatloDlwoQld  vitiate 
the  conveyanee,  and  especially  Is  this 
true  when  tbe  property  inortKaKed  is  in- 
adequate to  HBtisfy  the  debts  in  favor  of 
Evans.  Jones,  Chat.  Mortg.  §  109.  Evaii<i, 
l>y  his  prompt  acceptance  of  tlie  mort- 
Bh^  before  the  levy,  having  received  a 
valid  lien  upon  the  property,  n'uuld  cer- 
tHlnly  have  the  superior  rixht  to  the  satis- 
faction of  his  entire  demand,  as  Hpetlfied 
in  thu  mortgaK*'.  oot  of  the  proceeds  of 
tbe  property  inortgaged  as  against  any 
•ither  creditor  except  Massey.  The  other 
creditors  would,  in  no  event,  be  entitled 
to  anything  beyond  tbe  surplns,  if  any, 
nbuuid  they  secure  this  in  tbe  proper  mode 
H8  contemplated  by  law:  but  they  cannot 
prevent  the  execution  of  the  trust,  at 
leant  in  favor  of  Evans.  Whether  Massey, 
under  tbe  circumstHnces,  shall  be  entitled 
to  participate  in  the  distribution  of  the 
proceeds  of  the  mortKaeed  property  or 
not  we  do  not  det-ide,  as  be  is  not  a 
party  to  this  suit.  We  do  decide,  bow- 
ever,  that  the  lien  of  Jink  Krans  Is  supe- 
rior to  tbe  claim  of  the  appellants  under 
tbe  levy  of  their  attachment,  and  that  the 
appellee  Is  entitled  to  the  pussession  of 
tbe  property  under  the  deed  of  trust. 

There  is  another   qnestion    which    has 
been   presented  by  the  appellants  that  we 
will  now  consider.    Tbe  appellants  iunist 
that   they   have  a   superior  lien  upon  the 
property  in  dispute  us  firm  creditors  of 
J.   vV.   Satterfleld    &   Bro.,  because   their 
debt  was  made  with  that  Arm  before  tbe 
disHolutton  of  the  partner<ihlp,  and  before 
the  execution  of  the  deed   of  trust  In  evi- 
lifnce.     Without    stopoing    to    determine 
whether  the  goods   in  dispute  were  part- 
nership property  or  tbe  individual    prop- 
erty of  J.  W.  Satterfleld,  as  held  by   the 
court  below,  we  hold  that,  under  tbe  law, 
appellants  bad    no  lien   upon  the  prop- 
erty in  dispute  by  reason  of  their  position 
as  firm  creditors  of  J   W.  Satterdeid  ft 
Bro.  at  the  time  of  the  levy  of  tlie  attach- 
ment.     The  qaasf  lien  of  a  partnership 
creditor  depends  entirely  upon    the  exist- 
ence of  the  right  of  the  individual  part- 
ners to  have  the  firm  property  applied  to 
tbe  eatisfaction  of  tbe  partnership  debts. 
Wlien  W.  I.  Satterfleld  sold  out  his  Inter- 
est   la    tiie   partnership   to    his  brother, 
Initkoot  preserving  tlie  lien  In  any  man- 
ner,) and  thus  dissolved  tbe  partnership, 
the  9»a8/ lien  upon  the  property  either  iu 
bis  favor  or  tbut  of  tbe  appellants   was 
thereby  lost.      We  bave  heretofore  fully 
expressed   our  views    upon  this    subject, 
and  do  not  thinic  that  it  would  be  either 
Qselul   or   entertaining   to    repeat    them. 
We  beg  lea  ve  to  refer  to  the  case  merely. 
Willis  V.  Heath,  (Tex.  Sup.)  18  S.  W.  Kep. 
fiOl.    Having  disposed  of  all  oftbe  material 
questions   which   have  been  presented  by 
tbe  learned  counsel  for  theappellants,  and 
floding  no  reversible  error  in  the  proceed- 
logs  below,  we  c<includ«  that  the  Judg- 
ment should  be  aflirmed. 

Adopted  by  supreme  court,  Jane  21,1892. 


KlNGQIKST   T.  TOCXO.I 

(Supreme  Court  of  Missouri,  DiolsUm  No.  1. 
July  a,  1899.) 

Wills — Cokbtbuctiom— Rbmaisdbb  opor  Dbatb 
OP  Dbvisbc. 
Land  was  devisod  to  testator's  wife,  re- 
mainder to  one  of  his  sons,  by  a  vrill  providing 
that,  should  any  of  testator's  children  die  with- 
out a  lawful  heir  or  heirs,  cbe  property  given 
tbem  "should  return  to  tne  then  living  children 
forever. "  Held,  that  on  the  death  of  the  widow 
and  the  remainder-man,  tbe  latter  being  un- 
married and  leaving  no  issue,  the  land  vested  in 
tbe  children  then  surviving,  and  that  a  child  of 
another  deceased  son  of  testator  toolc  no  Interest 
therein. 

Appeal  from  circuit  conrt,  Ray  county^ 
Jambs  M.  Sandusky,  Judge. 

Ejectment  by  .Andrew  Itingqueat against 
Hattle  Young.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Afl!irmed. 

J.  L.  Furris,  for  appellant.  Lavelock  Jt 
Lavelock  and  Deatberage  &  Yoaag,  for 
respondent 

Brack,  J.  This  Is  an  action  in  ejert- 
ment,  by  which  the  plaintiff,  husband  of  » 
granddaughter  of  John  T.  Young,  de- 
ceased, seeks  to  recover  possession  of  an 
undivided  one  flfth  of  certain  real  estate,, 
described  in  the  petitliin.ot  which  the  said 
Young  died  seised,  and  to  which  plalntitt 
claims  his  wife  is  entitled,  under  tbe  pro- 
TlsiouB  of  tbe  last  will  and  testament  ot 
said  deceased.  The  case  was  tried  by 
the  court  without  a  Jury,  on  the  will,  an<ft 
an  agreed  statement  of  facts.  The  flnd- 
ing  and  Judgment  was  fur  the  defendant,, 
and   tbe  plaintiff  appeals. 

John  T.  Young  died  on  the  7th  ot  Au- 
gust, 1856,  possessed  of  a  large  estate,  con- 
sisting of  lands,  negroes,  and  personal 
property,  all  of  which  he  disposed  of  by 
his  will,  executed  by  him  on  tbe  18th  ot 
May,  1854.  He  left  surviving  bim  bis  wife,. 
Louisa,  and  six  children,  Sebron  S.,  Am- 
brose, Eliza  J.,  Thomas  R.,  Warren,  and 
Benjamin  F.,  who  were  the  beneflciarle» 
of  his  will.  The  will  is  too  voluminous 
to  be  set  out  in  fnll.  It  made  provision 
for  his  widow,  the  guardianship  of  his 
minor  children,  the  settlement  of  his  es- 
tate, and  tbe  distribntion  of  his  persona) 
estate  among  his  children,  taking  into 
consideration  advancements  made  to 
them  in  his  lifetime,  and  gave  to  each  ol 
his  children  a  tract  of  land.  For  the  pur- 
poses of  this  case,  It  will  be  sufficient  to  set 
out  the  language  of  the  will  making  de- 
vises of  the  real  estate,  which  is  as  fol- 
lows: "I  give  and  devise  to  my  oldest  son, 
Sebron  Sund  Young,  tbe  west  iialf  ot  the 
N.  west  qr.  of  section  22,  township  53, 
range  27,  containing  eiglity  acres;  also 
tbe  east  half  of  the  northeast  qr.,  sec.  21, 
township  53,  range  27,  containing  eighty 
acres,  more  or  less ;  to  have  and  to  hold 
to  my  son  Sebron  S.  Young,  bin  lieirs  and 
assigns,  forever,  with  Its  contents.  I  give 
and  devise  to  my  second  son,  Ambrose 
Young,  tbe  northeast  quarter  of  section 
28,  township  .'i3,  range  27:  also  twenty 
acres  of  tbe  northwest  40  oftbe  southwest 
quarter  section  22.  town.  53,  range  27, — 
all  containing  one  hundred  and  eighty 
acres,— with  all  its  appurtenances,  morn 
or  less;   to  have  and  to  hold  to  my  son 
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Ambrose  YounR.  his  heirs  and  asslKns, 
forever.  I  give  and  devise  to  my  third 
«oii,  Thomas  Reynolds  Young,  the  west 
half  of  the  northeast  quarter  section  21. 
town.  Ri,  ran^e  "11,  eighty  acres;  the  east 
half  ot  the  northwest  qr,  section  21,  town. 
S3,  range  27,  eighty  acres;  also  the  south- 
weut  qr.  ot  the  northwest  qr.  of  sec.  21, 
town.  53,  range  27,  forty  acres,  more  or 
less;  to  have  and  to  hold  to  my  son 
Thomas  R.  Young,  his  heirs  and  assignti, 
forever,  all  its  contents.  I  give  and  de- 
vise to  my  fourth  son,  Warren  Young,  the 
«ast  half  of  tlie  southeast  qr.  section  21, 
town. 53,  range  27,  eighty  acres;  and  west 
V  of  the  S.  E.  \  of  sec.  21,  town.  58,  range 
27;  also  20  acres  ot  the  northwest  qr.  of 
sou th  went  qr.  ot  section  22,  range  27, — all 
4^ontainIng  one  hundred  and  eighty  acres, 
— with  the  appurtenances;  to  have  and 
to  hold  to  my  son  Warren  Young,  his 
heirs  and  assigns,  furpver.  All  tiie  above 
named  lands  situate  and  lying  and  being 
In  the  county  ot  Ray  and  statu  of  Mis- 
souri. Lastly,  I  give  and  dfivlae  unto  my 
shIJ  wHb,  Louisti  young;  a,Dd  my  young- 
est son,  Beajamiu  Franklin  Yuung,  ttie 
«HSt  halfol  the  soutliwest  quarter,  section 
21.  town.  53,  range  ST,  containing  eighty 
Mcres.  and  west  half  of  the  southwest  qr. 
sec.  21.  town.  53,  range  27;  also  the  east 
half  of  the  southeast  qr.  of  see.  20,  and  the 
nontheast  qr.  of  the  northeast  qr.  of  sec. 
20,  town.  S3,  range 2T,eoi\tainiTiii  40  acres; 
all  my  said  messuagt*s  or  tenements,  with 
the  appurtenances,  situate  and  being  In 
the  county  ot  Ray  and  state  of  Missouri, 
thereto  belonging,  and  the  rents,  issues, 
and  profits  thereof  for  and  during  the 
term  of  her  natural  lite,  and  Irons  and  after 
the  decease  ofiuy  wife,  Louisa,  I  give  and 
bequeath  the  shid  messuages  or  tenements, 
hinds  and  hereditaments,  unto  my  said  son 
Benjamin  Franklin  Young,  and  unto  bia 
heirs  and  assigns,  forever.  •  •  •  Last- 
ly, I  give  and  devise  unto  my  daughter 
Ellxa  Jane  Young,  late  Eliza  Jane  Keel, 
the  northwi»8t  quarter  section  27,  town 
58,  range  27.  containing  one  hundred  and 
sixty  of  land,  more  or  less ;  to  have  and  to 
hold  to  my  said  daughter  Eliza  Jane  Keel 
and  her  lawful  heirs  for  and  during  her  or 
their  natural  lives,  without  impeachment 
of  waste;  aUo  four  hundred  and  twenty 
Oollars,  with  what  I  gave  her  heretofore 
to  be  made  equal  with  my  oldest  son, 
Sebron  S.  Young,  and  equal  share  of  th3 
balance  ot  my  estate  not  herein  named  or 
willed.  I  also,  tor  the  keeping,  and  not 
spending  or  wasting,  the  above-named 
property  or  money,  I  appoint  my  worthy 
friend  Sebron  S.  Young,  it  be  will,  trustee 
of  Eliza  Keel's  legacy,  to  rent  and  loan 
out  at  Interest  the  land  and  all  money 
that  should  come  to  the  share  of  sd  Eliza 
Keel,  and  supply  her  necessary  wants,  &c. 
If  the  sd  Eliza  shall  die  without  a  lawful 
heir,  the  property,  moneys,  and  all  that 
I  have  heretofore  given  her,  or  give  her 
tiereafter,  shall  return  tomy livlngchlldren 
&  heirs  forever,  and  also  should  any  of  all 
my  children  die  without  a  lawful  heir  or 
heirs,  the  property  I  give  them  shall  return 
to  the  then  livinit  children  iorever.  And 
Anally,  all  the  rest,  residue, and  remainder 
of  all  my  estate  and  eftectH,  real  and  per- 
sonal, whatsoever  and   wheresuever,  not 


hereinbefore  otherwise  disposed,  (after 
payment  of  my  debts,  legncle.s,  and  funeral 
expenses,  and  other  charges  and  deduc- 
tions as  aforesaid.)  I  do  give,  devise,  and 
bequeath  to  my  children,  share  and  share 
alike.' 

The  real  estate  In  question  Is  that  di»- 
▼ised  to  Louisa  Young  tor  life,  remainder 
to  Benjamin  Franklin  Young,  (In  italics.) 
The  immediate  provision  ot  the  will  upon 
which  the  question  to  be  decided  turns  la 
also  Italicized. 

The  plaintiff's  wife,  Florence  I.  Ring- 
quest,  Is  the  daughter  and  only  child  ot 
the  testator's  sun  Thomas  R.  Young,  who 
died  April  7, 1856.  The  defendant  is  the 
widow  of  Warren  Young,  who  died  May 
23,  1886,  leaving  several  children,  and  Is  in 
possession,  claiming  under  him  and  the 
other  children  of  said  testator.  Benja- 
min F.  YouuK,  to  whom  the  land  waH  de- 
vised after  tliedeathofthe  widow,  Louisa, 
died  on  the  21st  day  ot  September,  1S6], 
unmarried,  leaving  no  children.  The  wid- 
ow of  tba  testator,  Louisa,' died  on  the 
25tb  of  October,  1889;  and  this  suit  was 
instituted  on  the  2d  of  January,  ItfOO. 

The  contention  ol  the  plaintitT  is  that 
upon  the  death  of  the  said  Benjamin  F. 
his  interest  In  the  land  under  the  devise  be- 
came vested  In  the  then  living  children  and 
grandchildren  ot  the  testator,  subject  to 
the  life  estate  ol  the  widow,  and  that 
plaintiff's  wife,  as  the  then  only  living 
child  ot  the  testator's  said  son  Thomas 
R.  Young,  (the  lite  estate  having  become 
extinct.)  Is  entitled  to  the  undivided  fifth 
part  thereof  as  a  tenant  in  common  in  fee 
simple,  because  such  was  the  Intention  ot 
the  testator.  To  ascertain  that  Intention 
we  have  nothing  before  us  but  the  will  it- 
self, and  it,  from  the  whole  ot  it,  such  an 
Intention  nan  be  satisfactorily  deduced, 
the  plaiiitift  ought  to  prevail ;  it  not.  the 
Judgment  of  tlie  trial  court  should  l>e  sus- 
tained. Our  ability  to  comprehend  that 
Intention  will  not  be  aMslsteU  by  defining 
distinctly  the  estate aci(Uired  by  Benjuiniu 
F.  Young,  nnder  the  provisions  of  the 
will,  in  this  land  of  his  father's,  or  by  giv- 
ing It  a  name.  We  have  to  do  (so  far  as 
we  are  advised  by  the  face  ot  it)  simply 
with  the  will  ot  a  layman,  whose  Inten- 
tion Is  to  be  learned  by  the  language  be 
uses.  In  its  usual  and  ordinary  acceptation, 
and  in  this  task  autlioritles  also  can  boot 
little  assistance.  After  careful  and  re- 
peated readings  of  this  will,  we  confess 
our  inability  to  arrive  at  the  conclusion 
that  such  was  his  Intention.  Tracing, 
as  well  as  may  be,  the  operations  ot  his 
mind  as  it  proceeded  through  it,  from  the 
Hrst  to  the  last  word  written,  we  find 
everywhere  stamped  upon  It  the  predomi- 
nating Idea  of  a  provision  tor  his  living 
children.  He  seems  to  have  loved  his 
boys  nil  alike,  and  endeavored  to  provide 
for  them  all  alike  out  ot  his  estate.  The 
disposition  of  his  real  estate  naturally  oc- 
curred to  him  as  the  tirstthingto  be  done, 
and  as  his  boys  presented  themselves  to 
his  mind  In  the  order  ot  their  seniority, 
he  proceeds  at  once  to  devise  to  each  ol 
them  a  tract  ot  land  in  tee  simple  attao- 
lute,  the  devise  to  his  youngest  son,  Benja- 
min, being  n  tract  somewhat  larger  than 
the  others;  and  he,  being  an  infant,  is 
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by  the  teatatur  Kommttted  to  the  Koard- 
tanehip   of  hla   mutlier,  to  whom  is  given 
A  lite  estate  in  the  land  demised  to  bim ; 
and  hia  two  older  brothers,  Thotr.SH  and 
Warren,  beine  also  minors,  are  commit- 
ted to   the  Buprdianship  of  their  mother, 
as  ia  also  the  management  of  their  said 
lands,  for  their  education  and  support  un- 
til they  arrive  at  the  age  of  21  years  or 
marry;  and  in   case  of  her  death  or  mar- 
riage before  the  marriage  or  majority  of 
her  said   minor  sons  the  management  of 
the  estate  devised  to  them  was  devolved 
on  bis  execator  for  the  same  pnrposes. 
His  miod   then  paHses  to  the  conbidera- 
tion  of  bis  large  personal  estate,  which 
he  distributes  with  mnch  care  to  hla  chil- 
dren, and   then   recurs  to  his  only  daugh- 
ter, and  the  tract  of  land  reserved  for  her. 
She  seems  to  have  been  once  married,  and 
now  for  the  first  time  the  testator's  mind 
seema  to  look  beyond  his  living  children 
to  tbeir  issue;  aud  he  devises  that  tract 
to  "Eliza  Jane  Keel   and  her  lawful  heirs, 
lor  and  during  her  or  their  natural  lives," 
aud  "If  the  sd   Eliza  shall  die  without  a 
lawfol  heir,  the  property    •    •    •    shall 
return  to  my  tbeu  living  children  &  heirs 
forever."    It   Is  evident,   auu   conceded, 
that  in  usIl.^  the  terms  "lawfnl    heirs" 
and  "lawful  heir"  in  this  devise  the  testa- 
tor meant  "children"  or  "issue,"  on  fail- 
are  of  which,  or   their   death,   and    the 
death  of  Mrs.  Keel,  he  expressly  and  un- 
mistakably provides  that  the  land  devised 
to  them  for  life  only  "sliall   return"   to 
his  "then  living  children  &  heirs  forever." 
By  a  natural  correlation  of  ideas,  the  ne- 
cessity of  making  a  provision  for  the  dis- 
position of  the  remainder  after  the  termi- 
nation of  the  life  estate  In  this  devise  sug- 
gested the  possibility  of  the  death  of  some 
of  his  boys  without  issue,  for  which  con- 
tingency be  then  proceeds  to   provide  by 
saying:  "Should  any  of  all  mychildreu  die 
without  a  lawful  heir  or  heirs,  the  prop- 
erty I  give  them  shall  return  to  the  then 
living  children    forever;"   thus  reducing 
the  absolute  estate  in  fee  simple  which  he 
bad  previously  given  them  to  a  bare  or 
conditional    fee.    But    because    this    was 
the  legal  effect  of  this  provision  it  does 
not  follow  that   thereby    whs   disclosed 
any  Intention  upon  the  part  of  the  testa- 
tor that  the  estate  which  should   pass  up- 
on  the    happening   of    the   contingency 
Kbould  go  to  any  of  his  descendants  other 
than   to  hla   then   living  clilldren,  and  to 
them  forever;    that  is,    in    lee    absolute. 
The  whole  force  of  the  argument  in  sup- 
port of  plaintiff's  contention   rests   upon 
the  assumption   that  the  purpose  of  the 
testator  was  to  keep  his  estate  within 
tbellaeof  his  blood  in  the  proi)ortion  in 
which  he  devised  it.    Therefore,  when  he 
said  to  "my  then  living  children  forever," 
be  mast  have  intended   to  include  the  ts- 
BUe  then  living  of  such  of  his  children  as 
nJight  theretofore  have  died.    As   before 
said,  we  fail   to  discover  such  a  purpose. 
On  Ihe  contrary,  if  what  is  evident  on  the 
face  of  the  will  be  kept  In  mind.— tha  t  when 
the  testator  nses  the  words  "lawful  heir" 
be  means  "child"  or  "issue,"  ana  when  he 
Me8"helr  and  assigns  forever"  or  "chil- 
dren forever, "  he  means  exactly  what  he 
Bays  and  what  the  words  legally  import, 
T.20».w.no.4— 11 


— the  contention  has  no  support  what- 
ever. We  have  no  pciwer  to  write  "grand- 
child" into  this  will  from  our  own  sense 
of  justice  or  propriety  when  the  testator 
has  not  done  so,  anri  when  we  cannot  die- 
cover  it  WHS  his  intention  that  it  should 
be  so  read.  The  judgment  of  the  circuit 
court  is  therefore  affirmed.    AH  concur. 


GOLTBRMAN.V    V.  SCHIRR.\IKVKK. 

(Supreme  Court  of  MiasourL    July  1,  1803.  > 
Motion  for  rehearing. 
For  decision  on  appeal,  see  19  S.  W.  Rep. 
484. 

Per  Curiam.  On  consideration  of  the 
motion  tor  a  reliearing,  Sheehvoou,  C.  .1.,, 
and  Barclay,  Gantt,  aud  Macfaklanb,. 
JJ.,  are  of  the  opinion  that  the  cause 
should  be  remanded  for  new  trial  on  the 
question  of  fact  concerning  adverse  pos- 
session; JShrrwooo,  C.  J.,  being  of  the 
opinion  that  the  cause  should  be  remand- 
efl  for  n»w  trial  only  as  to  that  part  of 
the  strip  of  land  lu  suit  whii-h  has  not 
been  Inclosed  by  a  fence  for  lU  years  neit 
before  the  commencement  of  this  salt. 
Black,  Bracb,  and  Thomas,  JJ.,  adhere 
to  their  former  opinion,  that  the  judg- 
ment should  be  one  of  reversal  only.  Ac- 
cordingly the  judgment  of  this  court,  re- 
versing the  judgment  of  the  circuit  court, 
is  modified  by  remandlntr  the  cause  for 
further  proceedings  according  to  the  prin- 
ciples of  law  laid  down  in  theformer  opin- 
ion. To  avoid  any  mlnundei-standlng,  we 
again  tstate  (and  to  this  we  are  all  agreed  > 
that  there  is  no  evidence  upon  which  to- 
give  itistrnctions  based  upon  the  theory 
that  defendant  claimed  title  only  to  the 
true  line,  wherever  that  micht  be,  wheu' 
aseertained.  As  to  the  extent  of  his- 
ciaim,  the  instructions  should  proceed  on 
the  basis  that  be  does,  and  always  has, 
claimed  tirlo  and  ownership  up  to  tiie- 
Krekel  line. 


St.  Lioris,  I.  M.  &  S.  Rr.  Co.  v.  Tippett. 
(Supreme  Court  of  Arkansat.    Jaly  1,  1899.) 
Railroad  Crossino — ^Neouoekcb. 
In  an  action  for  the  killing  of  plalDtllT'S' 
Intestate  at  a  crossing  of   defendant's   tracks,  it 
appeared   that  deceased  was  familiar  with  the- 
crossing  and  tlie  use madeof  side  traoics  on  wblclt- 
be  was  killed;  that  he  must  have  Imown  the  ex- 
tent to  whicti  a  view  of  the  track  was  obstrjcted' 
by  the  cattle  chute;  that  from  the  crossing  the- 
train  by  wbicb  deceased  was  struck  could   bave' 
been  seen  at  such  distance  as  would  have  enabled 
him  to  avoid  tlte  injury,  if  he  had  looked  In  tb» 
proper  direction.     BtUd,  that   tbere  was  no  evi- 
dence justifying  the  jury  in  finding  tbatdeceased 
would  bave  been  injured  bad  he  been  free  from 
negligence. 

Appeal  from  circuit  court,  Craigbend- 
county;  Jamics  E.  Riddick,  Judge. 

Act'.on  by  I.  F.  Tippett,  administrator, 
against  the  8t,  Louis,  Iron  Mountain  & 
Southern  Railway  Company  to  recover 
damagres  for  injuries  received  by  plaintiff's 
intestate  at  a  crossing  of  defendant'a 
tracks.  Prom  a  judgment  rendered  on  a 
verdict  in  favor  of  plaintiff,  the  defendant 
appeals.    Reversed. 

Uoiiee  &  Johnson,  for  appellant.  B.  B. 
Crowley,  for  appellee. 
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Mansfield,  J.  Where  the  view  of  a  rail- 
way track  is  obHtructed,  and  the  danger 
of  a  road  cruHsinK  is  thus  increased,  a 
greater  degree  of  care  la  required  of  a 
traveler  than  it  >vouldbehis  duty  to  ex- 
ercise at  a  crossing  not  specially  danger- 
ous. Patt.  Ry.  Ace.  Law,  §  177.  And. 
without  regard  to  any  special  danger  at 
a  crossing,  this  court  has  held  that  "a 
traveler  upon  a  highway  la  hound  to  ex- 
ercise ordinary  care  and  diligence  at  the 
Intersection  of  a  railway,  to  ascertain 
whether  a  train  Is  approaching  and  to 
avoid  collision  with  It."  Railway  Co.  v. 
Callen,  n4  Ark.  431,  16  H.  W.  Uep.  169.  In 
the  case  cited  it  was  said  :  "An  ordinarily 
prudent  man  will  use  his  eyes  and  ears  to 
apprahend  the  danger,  and,  if  the  circum- 
stances require,  he  will  stop  to  enable  hlin 
the  better  to  do  so.  If  the  traveler  neg- 
lects to  do  what  an  ordinarily  prudent 
man  would  do  under  the  circumstances, 
he  is  guilty  of  negligerice. "  An  application 
of  theKB  rules  tn  the  facts  of  the  pruuent 
case  will  determine  whether  the  plaintiff's 
Intestate  was  guilty  of  negllgeu'ce  con- 
tributing to  the  loss  of  his  life.  He  was 
familiar  with  the  locality,  and  knew  the 
use  made  of  the  side  track  u]pon  which  he 
was  killed.  Be  must  have  known  also 
the  extent  to  which  a  view  of  the  track 
was  obstructed  by  the  cattle  chute,  and  it 
was  his  duty,  before  going  upon  the  track, 
to  take  sach  precaution  for  his  personal 
safety  as  the  circumstances  would  suggest 
to  a  man  of  ordinary  prudence.  He  had  a 
right  to  expect  that  the  company  would 
perform  its  duty  in  giving  the  signals  re- 
quired by  law  as  Its  en;;ine  approached 
the  crossing.  But,  as  shown  in  tlie  caae 
cited,  the  negligence  of  tne  company  could 
not  excuse  the  want  of  proper  care  on  his 
part.  He  was  going  from  his  resioence, 
on  the  west  side  of  the  rail  way,  to  bis 
place  of  busiuess,  on  the  east  Klde,  by  a 
route  he  was  accustomed  to  travel,  and 
was  struck  by  the  train  as  he  stepped 
upon  the  track.  A  witness  who  was  fol- 
lowing and  endeavoring  to  overtake  him 
Btates  that  he  saw  the  approach  of  the 
train  which  Inflicted  the  injury  before  the 
deceased  reached  the  point  where  his  view 
was  obstructed  by  the  chute,  and  that 
there  was  nothing  to  prevent thp  deceased 
from  also  seeing  It.  This  testimony  Is 
partially  contradicted  by  that  of  one  wit- 
ness, who  testltled  that,  in  going  from  the 
west  side  over  the  route  traveled  by  the 
-rleceased,  a  person  wonid  have  to  get 
nearly  on  the  track  before  he  could  see 
very  far  in  the  direction  from  which  tlie 
train  came.  But  the  further  statement  of 
this  seconJ  witness  Is  to  the  effect  that, 
when  not  over  two  feet  from  the  track, 
the  engine  could  be  seen  for  a  distance  of 
thirty  or  forty  yards;  and  all  the  evidence 
ahows  that,  from  the  crossing  at  which 
the  deceased  was  struck,  the  train  could 
have  been  seen  at  such  distance  as  would 
have  enabled  the  deceased  to  avoid  the  in- 
jury if  he  bad  but  looked  In  tbe  proper 
direction.  If,  then,  his  view  was  obstruct- 
«d  as  he  approached  the  track.  It  was  the 
more  Incnmbent  upon  him  to  look  with 
proper  care  after  he  reached  it.  But  the 
-fact  is  without  contradiction  that  he  went 
4ipon  the  track  a  few  yards  in  frout  of  the 


cars  with  apparent  indifference  to  tbe  dan- 
ger of  the  place,  and  It  does  not  appear 
that  the  men  in  charge  of  the  train  could 
have  kept  it  from  striking  him  i(  his  pres- 
ence had  been  known.  There  was  evi- 
dence from  which  tbe  Jury  might  have 
found  negligence  on  ttie  part  of  the  defend- 
ant in  failing  to  give  the  proper  signals, 
but  none,  we  think,  which  iur<tifle(l  them 
in  finding  that  the  deceased  would  have 
been  Injured  except  for  his  own  negligence. 
If  this  view  of  tbe  case  Is  correct,  It  was 
error  to  refuse  a  new  trial.  It  follows, 
also,  that  so  much  of  the  court's  charge  as 
seems  to  assume  the  existence  of  testimo- 
ny tending  to  prove  that  the  deceased 
could  not,  by  looking,  have  seen  the  train, 
was  abstract,  and  therefore  Improper. 
The  rest  of  the  charge,  considered  as  a 
whole,  was  not  objectionable,  and  we 
think  the  court  committed  no  error  in  rul- 
ing upon  the  instructions  requested  by 
the  defendant.    Reversed  and  remanded. 


Ramsey  v.  Louisville,  C.  ft  L.  Rt.  Co. 

(Court  qf  Appeals  of  KenbMsky.    Nov.  21,  VSSS.) 
Railroad  Compambs  —  Acciobnts  at  Cbossinm 

— COXTBIBUTORT  NbOLIOBXCE. 

1.  In  an  action  against  a  railroad  company 
for  Injuries  received  at  a  crossing;  the  evidence 
showed  that  plaintiff,  when  approaching  tbe 
crossing,  was  driving  bis  cart  in  a  "sweeping 
trot, "  and  did  not  stop,  listen,  or  look  along  tbe 
track  In  but  one  directiua;  that  It  was  "blester- 
ing,  windy,  and  dusty;"  that  defendant's  train 
was  moving  at  tbe  rate  of  16  or  16  miles  an  hour, 
and  no  signal,  by  bell  or  wbistle,  was  given  of 
its  approach.  Held,  that  the  evidence  of  con- 
tributory negligence  was  not  suffloienUy  strong 
to  warrant  a  Judgment  for  defendant  by  direc- 
tion. 

3.  In  sucb  case,  to  entitle  plaintiff  to  com- 
pensatory damages,  it  is  not  necessary  to  allege 
gross  negligence  on  tbe  part  of  defendant's  serv- 
ants. 

Appeal  from  circuit  court,  Jefferson 
county. 

"To  be  officially  reported." 

Action  for  personal  Injury  by  one  Ram- 
sey against  the  Louisville,  Cincinnati  ft 
Lexington  Railway  Company.  Defend- 
ant had  Judgment  by  direction,  and  plain- 
tiff appeals.    Reversed. 

Wtllett  C.  Trabue,  (Isaac  H.  Trabue,  of 
counsel,)  for  appellant.  W.  Lindsay,  \ot 
appellee. 

Lkwis,  O.  J.  This  iB  an  action  to  re- 
cover damages  for  personal  Injury  to  the 
plaintiff  caused  by  a  collision  of  tbe  de- 
fendant's ruiiway  train  with  a  coal  curt  he 
was  driving.  It  was  not  necessary  for 
him  to  state  lu  his  petition  that  the  injury 
was  caused  by  the  gross  neglect  of  tbe  de- 
fendant's servants  or  agents,  an  allega- 
tion of  ordinary  neglect  being  su (Sclent 
to  enable  him  to  recover  compensatory 
damages.  At  the  conclusion  of  the  plain- 
tiff's evidence,  tbe  court  Instructed  the 
Jury  to  find  for  the  defendant,  and  wheth- 
er that  instruction  was  proper  is  tbe  only 
question  before  us.  The  evidence  shows 
that  while  the  plaintiff  was  driving  his 
cart,  to  which  two  males  were  hitched, 
along  Floyd  street,  across  defendant's 
railroad  track,  in   the  city  of  Louisville, 
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it  was  atrnck  by  the  train  morInK  15 
or  10  miles  an  honr,  and  knocked  off 
the  track,  and  he  was  thrown  out  with 
Buch  violence  aa  to  severely  injure  Ilia 
hack  and  arm.  And,  uccurdin;;  to  the  tes- 
timony of  both  the  plaintirf  and  the  only 
other  witness  introduced,  no  slKnal  o{  the 
approach  ot  the  train  to  the  crossing  was 
given  by  those  in  charge  of  It,  either  by 
ringiOK  the  t>ell  or  blowing  the  whistle. 
It  further  appears  that  railway  trains 
are.  by  city  ordinance,  expressly  prohibit- 
ed running  at  a  greater  rate  of  speed 
than  Biz  miles  an  hour  within  thecity  Urn- 
its. 

Accordln*;  to  the  evidence  In  this  case  It 
is.  in  our  opinion,  clear  that  the  plaintiff 
had  a  prima  facie  right  to  recover;  and 
we  must  therefore  conclude  that  the  in- 
struction Complained  ot  was  given  by  the 
court  upon  the  assumption  that  there  ap- 
peared   such  contributory  negligence  on 
the  part  of  the  plaintiff  as  defeats  that 
right.    The  evldenceabows  that   It  was  a 
binstering,  windy,  dusty  day  when   the 
coiilBlun  occurred,  and  that   the  plaintiff, 
when  approaching  the  <*ro8Ring,  was  driv- 
ing lo  a  sweeping  trot,  and  did  nut,  be- 
fore attempting  to  cross  the  track,  stop, 
nor  listen,  nor  look  along  the  track  but 
one  way.    Stating  the  evidence   In  sop- 
port  of  the  theory  of  contributory  negll- 
geoce  as  strong  as  the  record  will  war- 
rant, which  we  have  done,  It  Is  not  such 
as  to  authorize  the  court  to  take  the  case 
from  the  Jury.    When  the  defense  In  a  case 
like  this  is  contrtbntory  negligence,  the 
proper  question  for  the  Jury  is   whether 
the  damage  was  occasioned  entirely  by 
the  negligence  or  Improper  conduct  of  the 
defendant,  or  whether  the  plalntlH  himself 
so  far  contributed   to  the  misfortune  by 
bis  own  negligence  or  want  of  ordinary 
or  common  care  and  cantion  that,  hnt  for 
»uch  negligence  or  want  of  ordinary  care 
and  caution  on  bis  part,  the  misfortune 
woald  not  have  occurred.    In    the   first 
case,  the  plaintiff  would   be  entitled  to  re- 
cover; In  the  second,  he  would  not.     Rail- 
road Co.  V.  Hoehl.l2  Bush,  41;  Railroad 
<-'!».  v.  Thomas,  79  Ky.  180.    The  degree  of 
negligence  of  which   the  plaintiff  must  be 
Kuilty  to  defeat  a  recovery  by  him  must 
be  at  least  ordinary  neglect,  his  failure  to 
take  unusual  care  being  no  defense  to  the 
action.    Shear.  &  R.  Neg.  §  29.     What  is 
ordioary  care  or  ordinary   neglect  most 
obviously  depend   upon    the   obligations 
and  duties  resting   at  the  time  and  place 
unon  the  party  doing  the  injury  and  the 
party  Injnred,  and  the  circumstances  of 
each  particular  case  or  class  of  cases.    It 
ttip  plaintiff  was  guilty  of  such  contribu- 
tory negligence  In  tbls  case  as  should  defeat 
his  recovery.  It   must  consist  In  his  failure 
to  stop  hofore  attempting  to  cross,  and, 
b.T  listening  and  looking  up  and  down  the 
track,  ascertain  whether  he  coold  do  ho 
safely,  and  In  the  great  rate  of  speed  at 
which  he  was  driving  bis  cart.    But  this 
cuart  has  held  that  "It  cannot  be  regard- 
ed as  a  fixed  role  that  the  failure  to  look 
(ur  the  approach  of  a  train  Is  negligence  on 
tbe  part  of  the  party  Injured,  as  there 
may  he  proper  diligence  without  tbe  exer- 
cise of  tfoat  precaution."    Railroad  Co.  v. 


Hoehl,  12  Bush,  41.  If  the  place  of  cross- 
ing is  where  neither  the  speed  of  the  train 
is  reqnired  to  be  slackened,  nor  signals 
of  Its  approach  given,  It  would  be  culpa- 
ble negligence  on  the  part  of  a  person 
about  to  cross  the  track  not  to  stop  and 
use  bis  sense  ot  sigh*'  and  hearing.  For  In 
snch  case  his  safety  depends  upon  bis 
own  vigilance,  and  those  In  charge  ol 
the  train  would  not  be  responsible  for 
any  injury  that  might  be  done  to  him. 
unless  they  should  discover  his  peril  in 
time,  by  the  use  of  ordinary  care,  to 
avoid  Injuring  him.  On  tbe  other  hand, 
the  dictates  of  humanity,  as  well  as 
the  law,  Imperatively  require  that  the 
speed  of  railway  trains  be  so  slackened 
when  approaching  the  crossing  ol  a  street 
in  n  city  or  town,  and  that  such  distinct 
and  timely  signals  be  given,  as  In  a  great 
degree  to  lessen  the  necessity  for  vigilance 
and  care  on  the  part  of  those  passing 
along  the  street.  It  would  be  unreason- 
abb  to  require  each  one  ot  the  hundreds 
or  thousands  of  persund  passing  daily  on 
toot  or  in  vehicles  along  a  public  street  in 
a  populous,  busy  city  or  town  to  stop  at 
a  railroad  crossing  In  order  to  listen  or 
look  up  nnd  down  the  track,  sometimes 
visible  but  a  short  distance,  to  ascertain 
whether  a  train  Is  approaching,  when 
they  can,  without  doing  so,  have  com- 
parative security  against  Inconvenience 
and  injury  by  a  reduction  ot  the  speed  of  the 
trains,  and  be  easily  and  certainly  warned 
of  Its  approach  by  the  bell  or  whistle.  As 
sutd  In  Spencer  V.  Railroad  Co.,  29  Iowa. 
CO,  cited  by  this  court  In  the  case  referred 
to  In  12  Bush,  a  person  about  to  cross  a 
railroad  track  "Is  only  required  to  have 
satisfactory  evidence  that  the  road  Is 
clear;  and  this  he  might  have  by  those 
warnings  usually  attending  tbe  starting 
or  moving  of  a  train  through  a  town  or 
city,  just  as  effectually  and  efficiently  as 
by  looking  up  and  down  the  track."  In 
this  case,  not  only  was  the  rate  at  which 
defendant's  train  might  lawfully  run  In 
the  city  of  Louisville  prescribed  by  ordi- 
nance, but,  independent  nt  any  ordinance, 
it  was  the  duty  ot  those  in  charge  ot  tbe 
train  to  give  proper  signal  of  Its  approach 
to  Floyd  street,  and  the  plaintiff  had  the 
right  to  assume  that  these  legal  require- 
ments would  be  compiled  with;  and  con- 
sequently it  cannot  be  Imputed  to  him  as 
negligence  that  he  did  not  anticipate  cul- 
pable negligence  and  misconduct  on  the 
part  of  the  servants  and  agents  of  the 
defendant,  of  which  the  evidence  shows 
they  were  guilty,  and  exercise  the  ordi- 
narily unnecessary  precaution  to  stop  and 
listen  and  look  up  and  down  the  track  be- 
fore attempting  to  cross  It.  Whether  the 
train  would  or  would  not  have  struck  the 
plaintiff's  cart  if  be  had  been  driving  at 
less  speed  than  a  "sweeping  trot."  which 
may  or  may  not  be  a  forbidden  gait,  Is  a 
futile  Inquiry,  In  view  of  the  indubitable 
fact  that  the  collision  would  not  h8"<'e 
occurred  11  the  train  had  been  running 
only  six  miles  an  hour,  and  the  proper 
signals  had  been  given.  The  judgment  is 
reversed,  and  cause  remandeii  for  a  new 
trial  and  further  proceedings  consistent 
with  this  opinion. 
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A.lbxandkr'8  Ex'ks  v.  Alfobu. 
(CcKjirt  of  AppecAa  of  KerUudku.    Feb.  22, 1888.) 
Witness— C!oMPBTBNCT  —  Trahsxotiok  with  Db- 

CSDENT. 

Civil  Code,  {  606,  subseo.  2,  provides  that 
"no  person  shall  testify  for  himself  conoeminK 
aay  verbal  statemeut  of,  or  any  transaction  with, 
one  who  is  dead, "  etc.  Subsection  U  provides 
that  "the  assignment  of  a  claim  by  a  person  who 
Is  incompotent  to  testify  himself  shall  not  make 
him  competent  to  testify  for  another."  Held 
that,  iu  an  action  by  the  surety  of  one  D.,  a  dis- 
charged guardian,  against  the  surviving  mem- 
ber of  a  partnership  to  recover  certain  moneys 
owing  to  O.,  on  the  ground  that  it  was  loaned  the 
firm  by  D.  from  the  trust  fund,  to  whish  action 
defendant  pleaded  a  selofF  against  D.,  the  fact 
that  D.  now  bos  no  interest  in  the  ward's  estate, 
does  not  make  him  competent  to  testify  that  the 
deceased  partner,  with  whom  the  transaction  was 
had,  knew  when  be  borrowed  the  money  that  it 
belonged  to  the  ward. 

Appeal  from  court  uf  common  pleaB, 
Woodforcl  county. 

"To  beofflciully  reported." 

Action  In  eqult.v  by  Alexander's  execu- 
tors af^alnet  Alford,  survivlnK  partner  of 
O.  P.  Alford  &  Co.  Defendant  had  judg- 
mont,  and  plaintiffs  appeal.    Affirmed. 

D.  W.  Lfudsey,  for  appellants.  M.  C 
Alford,  liuckner  &  Alien,  Porter  A  Wallace, 
and  Alford  <£  Smith,  for  appellee. 

Pryob.  J.  Davenport,  who  was  the 
jcoardlan  of  young  Troutman,  became  In- 
solvent, reslgued  liia  trust,  and  Wither- 
Bpoun,  having  been  appointed  guardian  in 
his  Hcead,  brought  bis  action  against  Dav- 
enport and  his  surety  (ur  the  executors  of 
hln  surety)  on  the  guardian's  bond  to  re- 
cover the  amount  fur  which  Dav««nport 
WHS  liable.  The  executors  of  Alexander 
(the  surety)  paid  oB  the  amount  due  the 
ward  of  Davenport,  and  are  now  seeking 
to  subject  certain  moneys  owing  Daven- 
port by  O.  P.  Alford  &  Cu.  to  Indemnify 
them,  on  the  ground  that  It  is  money  be- 
longingtu  the  ward,  and  which  was  loaned 
them  as  a  part  uf  the  trust  fund.  They 
seelc  to  be  substituted  to  the  rights  of  the 
ward,  hnvlng  paid  off  tlie  debt.  Alford  & 
Co.  say  ihey  have  a  claim  agalust  Daven- 
port for  a  much  larger  sum  than  the 
amount  they  are  owing  him,  and  have 
pleaded  it  as  a  set-off.  The  note  executed 
to  Davenport  by  Alford  &  Co.  was  made 
payable  to  him  in  his  own  right,  aud  not 
as  guardian,  and  the  dealings  between 
Alford  &Co.  and  Davenport  conducted  as 
if  the  money  belonged  to  Davenport,  and 
not  to  his  ward.  The  member  of  the  firm 
to  whom  Davenport  loaned  money  is  dead, 
and  the  real  party  to  the  transaction, 
(Davenport,)  to  whom  the  note  Is  made 
payable,  is  Introduced  as  a  witness,  to 
show  that  the  firm,  through  tiie  deceased 
member  borrowing  the  money,  knew  that 
it  was  the  money  of  the  ward,  aud  bor- 
rowed It  as  such.  Subsection  2  of  section 
606,  Civil  Code, contains  the  following  pro- 
vision: "No  person  shall  testify  for  himself 
concerning  any  verbal  statement  of,  or 
any  transnctlon  with,  one  who  is  dead 
when  the  testimony  is  given, "etc.  Sub- 
section 9  provides:  "The  assignment  of  a 
claim  by  a  person  who  is  incompetent  to 
testify  himself  shall  not  make  blm  compe- 


tent to  testify  for  another."  The  entire 
transaction  was  had  in  this  case  with  the 
deceased  partner,  aud  the  testimony  of 
Davenport  alone  conduces  to  establish 
knowledge  on  the  part  of  the  deceased 
partner  that  the  money  borrowed  be- 
longed to  the  ward.  The  subsequent 
transactions  between  the  firm  of  Alford  & 
Co.  aud  Davenport  show  an  individual  lia- 
bility (in  the  part  of  the  latter  for  a  much 
larger  sum  than  the  firm  Is  owing  bim  by 
ret'son  of  tlie  note  in  controversy.  The 
testimony  of  Davenport  defeats  the  right 
of  the  appellee,  as  surviving  partner,  to 
plead  the  claim  as  a  set-off  to  the  note, 
and  changes  the  legal  effect  of  the  obliga- 
tion. It  is  argued,  however,  that  there  is 
no  controversy  between  the  surviving 
partner  and  Davenport,  but  an  issue  as  tc 
whether  th3  nioney  due,  evidenced  by  tb« 
note,  is  the  iqoney  of  the  ward  or  that  oi 
Davenport,  to  whom  the  note  was  execut- 
ed. There  is  more  in  the  issue  than  the 
mere  question  as  to  whom  this  money 
actually  belonged  at  the  time  It  was 
loaned.  The  effect  of  the  testimony  of 
Davenport  is  to  show  knowledge  on  the 
part  of  the  firm,  and  to  change  the  char- 
acter of  the  obllgatltm  by  making  the  firm 
pay  to  one  with  whom  they  never  con- 
tracted,and  at  the  sanietimedeprivetliem 
of  the  right  to  set  off  the  amount  owing 
them  by  Davenport  against  this  note. 
The  interest  of  the  witness  may  be  in 
eijulpolse,  or  he  may  he  testifying  against 
his  interest,  still  his  testimony  affects  the 
rights  of  those  who  are  not  present  to 
speak  with  reference  to  the  transaction; 
and  in  rendering  all  competent  to  testify 
this  was  made  an  exception,  and  for  him- 
self, when  the  person  with  whom  be  had 
the  tranasctlon  cannot  be  heard  to  speak. 
Interest  does  not  now  exclude  one  from 
testirying;  but  when  testifying  for  hiniaelf, 
or  when  he  has  assigned  the  claim,  and 
would  have  been  incompetentif  be  had  not 
Hsaigned  It,  he  cannot  testily  against  one 
who  is  dead,  with  reference  to  the  tranaac- 
tion,  although  he  may  have  divested  him- 
self of  all  Interest.  It  is  to  protect  the  es- 
tates aud  Interests  of  those  who  cannot 
speak  that  this  exception  is  made,  and 
the  exception  cannot  be  disregarded  be- 
cause the  party  who  made  the  contract, 
and  had  the  right  to  make  it,  has  no  long- 
er any  interest  In  the  subject-matter  of 
controversy  Davenport  still  holds  the 
note  of  the  firm, and  his  right  to  maintaiu 
an  action  upon  it  In  his  own  name  is  un- 
questioned. Supposohehad  instituted  lii>< 
action  against  the  surviving  partner  with 
the  allegation  that  the  note  was  made 
payable  to  him,  as  an  individual,  by  mis- 
take; that  it  should  have  been  executed  to 
falm  asguardinn,and  the  deceased  partner 
was  so  informed  when  the  money  was 
loaned ;  the  surviving  partner  denied  any 
such  knowledge,  and  pleaded  as  u  set-oO 
his  note  or  account  against  Davenport,  - 
will  it  be  insisted  that  Davenport  would 
be  competent  as  a  witness  to  df^feut  the 
claim  to  set-off,  and  change  the  character 
of  the  paper,  when  the  partner  with  wiiom 
be  contracted  was  dead?  The  Interest  of 
Davenport  in  such  a  case  might  be  to  tex- 
tify  that  it  was  his  own  money,  because 
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tlieo  tt  wonid  ko  to  discharge  hiR  Indebt- 
ed ueiia  to  ttaeflrm:  but,  as  before  stated, 
the  interest  of  tbe  wltnesa  In  such  a  case 
is  not  tbe  subject  of  Inqulr;;  ;  but  the  ques- 
tion Is.does  the  statement  made  affect  the 
r!p:btii  of  the  party  who  is  dead?  Jf  Ko.be 
is  incompetent,  the  whole  object  of  the  stat- 
ute beins  to  place  the  dead  and  the  living 
upon  terras  of  perfect  equality  In  this  par- 
ticular; tbe  one  not  being  able  to  tentiry, 
the  other  shall  not.  An  administrator  or 
executor  or  the  assignor  of  a  note  with- 
unt  recourse  were  competent  witnesses 
prior  to  the  testimony  act,  and  they  are 
still  competent,  but  cannot  testify  aa  to 
transactions  had,  nlthongh  in  a  fiducial 
capacity,  with  one  who  Is  dead,  and  for 
no  other  reason  than  that  the  party 
agninHt  whom  they  are  tei^tifying  cannot 
be  heard.  A  purty  who  makes  a  contract 
vith  anotlier,  either  in  his  own  right  or 
88  fiduciary,  will  not  be  allowed  to  testify 
against  one  who  is  dead  in  reference  to  the 
transaction  with  hlra,  unless  called  on  by 
tbe  adverve  party,  or  unless  the  decedent, 
or  his  representative,  or  some  one  Interest- 
ed in  bis  estate,  shall  hare  testified  with 
reference  thereto,  or  the  agent  has  teati- 
fled,  or  is  living  when  sur-h  person  offers 
to  testify  with  reference  thereto.  In  each 
and  every  such  case  tbe  party,  where 
none  of  the  exceptions  exist,  is  testifying 
for  himself,  and  his  assignment  of  his  claim 
or  right  cannot  affect  the  question  of  com- 
petency. Here  the  contract  was  with 
Dav-cnport.  He  bad  tbe  right  to  make  it 
eitlieras  guardian  or  In  his  own  right; 
but  be  cannot  bn  called  on  to  detail  what 
toolc  place  between  him  and  the  deceased 
partner,  so  as  to  bring  knowledge  to  tbe 
Hrui  of  tbe  fact  that  tbe  money  borrowed 
was  a  trust  fund.  The  relation  of  Daven- 
port to  his  ward  being  changed  cannot 
affect  the  question.  When  tliepe  parties 
borroweJ  the  money  and  executed  their 
notes  tbey  had  the  right  to  deal  with  him 
upon  the  faith  of  their  obligation  to  hlra 
Individually,  and  that,  when  be  contracted 
the  debt  tn  the  arm,  it  wonId  be  met  and 
(IKcliarged  by  their  indebtedness  to  him. 
In  the  fuse  of  I..awborn  v.  Carter,  report- 
ed in  11  Busb,  7,  it  was  held  that  an  op- 
posing party  Is  not  a  competent  witness 
to  prove  what  took  place  between  himself 
and  a  deceased  partner  in  tbe  absence  of 
the  surviving  partner.  There  is  no  proof 
that  the  sarviving  partner  was  present, 
or  knew  the  nature  of  tbe  borrowing, 
otherwise  than  as  shown  by  the  note; 
and  as  Davenport  was  not  a  competent 
witness  If  he  had  sued  In  his  own  name, 
anil  could  not  make  himself  competent  by 
a»'iguing  it,  the  chancellor,  under  no  rule 
of  law  or  equity,  would  undertake  to  sub- 
stitute the  appellants  to  his  rights,  or 
those  of  bis  ward,  in  order  that  he  might 
spi-ak  ol  the  transaction  between  himself 
and  the  dead.  Nor  will  the  chancellor 
take  bold  of  slight  circumstances  In  this 
cai>e,  evidencing  knowledge  on  the  part  of 
the  firm,  for  the  purpose  of  making  them 
lose  the  debt,  instead  of  the  sureties  in  the 
gaardian's  bond.  The  loss  must  fall  on 
either  the  snrety  or  the  appellees,  and,  as 
tbe  note  does  not  evidence  any  liability  to 
tbe  ward,  and  tbe  proof  showing  transac- 
tlooit  between   Davenport  and  tbe  appel- 


lees,  by  which  a  mutual  indebtedness  ex- 
ists, there  would  be  no  equity  in  taking 
the  money  from  tbe  appellees,  under  such 
circumstances,  and  applying  tt  to  what 
Davenport  owes  the  executors,  or  to  sub- 
stitute them  to  the  rights  of  tbe  ward. 
The  money  borrowed  was  without  ear- 
marks, ami  nothing  enabling  the  appellees 
to  know  itwuM  trust  property,  or  to  place 
them  on  inquiry;  and  tbe  ward, in  the  ab- 
sence of  stronger  proof  than  appears  In 
this  case,  (excluding  tbetestlmony  of  Dav- 
enport, i  could  not  have  defeated  the  right 
of  the  firm  to  the  set-off  pleaded.  The  re- 
lief sought  was  properly  denied,  and  the 
judgment  Is  affirmed.  See  Hobbs'  Es'r  v. 
Russell's  Ex'r,  79  Ky.  61,  deciding  the  same 
question. 

Kentucky  Crnt.  R.  Co.  v.  Barrow.* 
{Court  of  Appeals  of  Kentucky.    Deo.  4,  18SS.) 

Railboxd  Cohpasies— Fibbb  Sbt  bt  LoC»MO' 
tives— kviubnob. 
Act  Jan.  80,  1874,  J  1,  provides  that  any 
person  or  company  operatlnj;  railroad  oars  by 
steam  shall  place  on  the  "chimneys  of  suoh  cars 
or  locomotives  a  screen,  fender,  damper,  or  other 
preventive,  such  as  will  prevent,  so  far  as  posaiblo, 
sparks  of  flre  escaping. "  Bection  3  provides  that 
any  person  or  company  faillne  to  comply  with 
the  provisions  of  section  1  shall  be  liable  to  any 
person  injured  by  flre  escaping'  from  cars  oper- 
ated by  them.  Held,  in  an  action  lor  damages  to 
property  set  on  flre  by  defendant's  locomotive, 
that  It  Is  competent  for  plaintiil  to  show  that 
trains  frequently  set  fire  to  fences  and  grass  in 
the  vicinity,  and  that  locomotives,  when  passing, 
asually  had  the  soreen  laid  back. 

Appeal  from  circuit  court,  Clark  county. 

"To  be  ofbclally  reported." 

Action  by  one  Barrow  against  the  Ken- 
tucky Central  Railroad  Company  to  re- 
cover damages  for  setting  flre  to  plain- 
tiff's property.  Plaintiff  had  judgment, 
and  defendant  appeals.    Attlrmed. 

O'HuTH  &  Brj'/jn,  for  appellant.  Hag- 
gard <ft  Jonea  and  H.  L.  Stoae,  for  appel- 
lee. 

Lewis,  J.  This  is  an  action  by  appellee 
to  recover  of  appellant  damages  for  the 
burning  and  injury  to  his  fence,  grass, 
hay,  and  other  property,  alleged  to  have 
been  ignited  by  sparks  of  fire  that  escaped 
from  the  chimney  of  a  locomotive  engine 
as  it,  with  a  train  of  cars  attached,  past»cd 
along  a  railroad  owned  and  operated  by 
the  appellant,  adjacent  to  the  farm  of  ap- 
pellee. The  Jury  returned  a  verdict  in  fa- 
vor of  appellee,  and.  Judgment  having 
been  rendered  accordingly,  this  appeal  is 
prosecuted. 

The  only  errors  presented  to  the  lower 
conrt  as  grounds  for  a  new  trial,  and  ccm- 
sequently,  as  has  heretofore  been  held,  tbe 
only  ones  that  can  be  considered  on  this 
appeal,  relate  to  the  competency  of  cer- 
tain evidence  admitted  on  the  trial,  and 
to  the  Instructions.  In  the  first  para- 
graph of  the  petition  it  is  stated  that  tbe 
sparks  of  flre  by  which  the  premises  and 
property  of  appellee  were  burfied  and  in- 
jured escaped  from  the  chimney  of  appel- 
lant's locomotive  engine  by  reason  of  tbe 
failure  of  those  operating  its  train  of  cars 
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to  comply  with  the  requirements  of  an 
act  of  the  gpneial  asseiiibly,  entitled  "An 
act  to  protPct  the  owners  of  property  In 
this  commonwealth  against  damages  by 
flre  from  steam  cars,"  approved  January 
80,1874;  and  in  the  second  paragraph  It 
Is  stated  that  the  injury  complained  of 
was  caused  by  the  negligence  of  those  in 
charge  of  thw  train.  The  act  referred  to  is 
as  follows:  "Section  I.  Be  it  enacted  by 
the  general  assembly  of  the  common- 
wealth of  Kentucky,  that  It  is  hereby 
made  the  duty  of  all  railroad  companies, 
or  persons  running  <»r  operating  cars  by 
steam  on  any  railroad  track  or  tracks  in 
this  couimonwealtb,  to  place  on  or 
around  the  tops  of  the  chimneys  of  such 
caror  locomotive  a  screen, fender,  damper, 
or  other  preventive,  as  will  prevent,  so  far 
as  possible,  sparks  of  fire  from  escaping 
from  such  cars  into  fields,  pastures,  or 
outlands,  or  Igniting  any  timber  or  grass, 
bay,  cornstalks,  house,  stable,  or  any 
combustible  matter  whatever.  Sec.  2. 
Any  person  or  railroad  company  failing 
to  comply  with  the  provisions  uf  the  first 
section  of  this  act  shall,  upon  conviction, 
be  fined  In  any  sum  not  exceeding  two 
hundred  dollars  for  each  offense,  recovera- 
ble by  indictment,  besides  being  responsi- 
ble to  any  person  injured  by  flre  escaping 
from  cars  run  or  operated  by  tbem.  Such 
damages  maybe  recovered  In  any  court 
having  jurisdiction  of  the  same,"  etc.  In 
some  of  thestates  railroad  companies  are, 
by  statute,  made  absolutely  liable  for  In- 
juries caused  by  flre  proceeding  from  their 
engines,  irrespective  of  any  question  of 
negligence;  but  as  such  companies  are,  in 
this  state,  authorized  by  law  to  operate 
their  railroads  by  steam,  which  necessi- 
tates the  Qse  nt  flre,  they  should  not,  on 
principle,  in  the  absence  of  a  statute  re- 
quiring It,  be  held  liable  for  injuries  una- 
voidably produced  by  flre  kept  and  used 
to  generate  steam;  and  that  view  is  in 
harmony  with  the  act  just  quoted,  for 
persons  and  companies  npernting  rail- 
roads are  not  required  by  that  act  to  pro- 
vide appliances  that  will  effectually  and 
certainly,  under  every  condition,  pieveut 
the  escape  of  sparks  of  fire  from  the  chim- 
neys of  their  locomotives  and  cars,  but 
oulj'  to  provide  and  use  the  best  and  most 
effectual  preventive  known  to  science,  so 
as  to  prevent,  as  far  as  possible.  Injury 
being  done  in  the  mode  described  In  the 
statute  to  property  near  railroads.  There- 
fore, while  the  act  does  not,  nor  was  in- 
tended by  the  legislature  to,  preclude  a 
person  Injured  by  the  negligent  or  careless 
operation  of  a  railroad  In  other  respects 
from  maintaining  an  action  for  damages, 
tt  was  obviously  not  the  purpose  of  the 
act  that  those  owning  and  operating  rail- 
roads should  be  liable,  either  to  indict- 
ment or  action  for  damages,  for  injury 
done  by  the  escape  of  sparks  of  fire  from 
locomotive  chimneys,  except  when  they 
failed  to  apply  and  use  the  appliances  tor 
preventing  It  required  by  the  act.  It  ap- 
pears that  the  flre  which  injured  and  de- 
stroyed tne  property  of  appellee  occurred 
September  5, 1881,  and  evidence  was  Intro- 
duced on  the  trial  In  support  of  the  allega- 
tion that  it  was  caused  by  sparks  of  flre 
that  escaped  from  the  chimney  ol  the  loco- 


motive that,  with  a  train  of  cars  at- 
tached, passed  the  farm  of  appellee  about 
noun  of  that  day.  It  therefore  became  a 
material  question  of  fact,  about  which  the 
evidence,  though  entirely  circumstantial, 
was  contradictory,  whether  the  screen 
or  fender  attached  to  the  chimney  of  the 
locomotive  was  open  or  closed  when  that 
train  passed;  for  It  would  be  no  defense 
to  the  action  to  show  that  the  appliance 
required  by  the  statute  was  attached  to 
the  locomotive  chlmnuy,  if  not  closed 
while  the  train  was  moving,  it  being  use- 
less as  a  preventive  if  kept  open. 

The  evidence  introduced  on  tbe  trial,  of 
which  appellant  complains,  was,  sub- 
stantially, thattrainsfrequently  set  fire  to 
fences  and  grass  at  other  places  in  the 
vicinity  of  appellee  along  the  line  uf  that 
road,  and  at  different  times  during  the  fall 
of  18S1.  It  was  also  stated  that  tbe 
trains  usually  passed  with  the  screen  or 
fender  up  or  laid  back.  Tbe  question  be- 
fore the  jur.v  was  whether  the  flre  that 
burned  and  injured  appellee's  property 
was  caused  by  sparks  that  escaped  from 
tbe  chimney  of  appellant's  locomotive 
which  passed  at  noon  of  tbe  day  men- 
tioned, for  no  evidence  was  introduced 
tending  to  show  it  originated  otherwise; 
and,  as  it  was  necessary  to  resort  to  cir- 
cumstantial evidence  to  show  the  urigin 
of  the  fire,  it  was  competent  to  introduce 
any  evidence  having  a  direct  bearing  up- 
on the  question.  In  the  absence  of  direct 
evidence  as  to  the  condition  of  tnat  par- 
ticular locomotive  on  the  occasion  re- 
ferred to,  evidence  as  to  the  usual  condi- 
tion of  appellant's  engines  which  are  run 
upon  that  road  is  competent.  In  tbe 
language  of  the  court  in  the  case  nf  Shel- 
don r.  Railroad  Co.,  14  N.  Y.  218:  "Tlie 
business  of  running  the  trains  on  a  rail- 
road supposes  a  unity  of  management 
and  a  general  similarity  in  the  fas.^iou  of 
the  engines  and  the  character  of  the  oper- 
ation." The  question  in  that  case  was 
whether  sparks  and  burning  coals  were 
frequently  dropped  by  engines  passing  on 
tbe  same  road,  and  upon  previous  occa- 
sions, and  tbe  evidence  was  Iteld  compe- 
tent to  show  that  about  the  time  wben  it 
happened  the  trains  which  tbe  company 
was  running  past  the  location  of  the  fire 
wereso  managed  in  respect  to  the  furnaces 
as  to  be  likely  to  set  on  flre  objects  not 
more  remote  than  tbe  property  burned. 
The  same  doctrine  was  announced  in  tbe 
subsequent  case  of  Field  v.  Railroad  Co., 
32  N.  Y.  33».  In  our  opinion,  th4  reasons 
given  in  the  case  referred  to  In  favor  of 
tbe  competency  of  the  evidence  there  con- 
sidered apply  to  tbis  case,  and  the  evi- 
dence objected  to  was  properly  admitted 
by  the  court.  We  perceive  no  error  in  any 
of  the  Instructions  given  to  tbe  Jury,  wben 
considered  together,  and  It  must  be  pre- 
sumed they  were  so  considered  by  the 
jury.  The  jur^'  was  told,  in  language 
sufficiently  plain  and  intelligible,  that  they 
could  find  only  compensatory  damages, 
and  were  also  told  that  they  were  not 
authorized  to  find  for  the  plaintiff  unless 
they  believed  the  Injury  to  appellee  was 
caused  by  fire  communicated  to  his  prop- 
erty from  the  locomotive  of  appellant. 

Tbe  judgment  must  be  afflrmed. 
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Commonwealth  t.  Rbtnoum. 
(Court  of  Appeals  of  KentM^.     Deo.  6,  1889.) 

bnOXICATING   LlQDOBS— USLAWTDL  BaLB — PRK- 
BCKIPflOX. 

A  special  act,  znablng  it  unlawful  for  any 
one  In  Kentucky  to  sell  liitoxicati&g  liquors  wilh- 
In  the  county  of  Flemirg,  wltn  certain  excep- 
tions, one  ot  which  applies  to  a  regular  practic- 
ing idiysioian  who  In  good  laith  prescribes  the 
ume  as  medicine  for  a  patient,  does  not  forbid 
tales  made  bv  a  druggist  upon  prescription.  12 
S.  W.  Hep.  132,  affirmed. 

"To  be  officially  reported. 
On  rehcnring. 

Pbtor,  J.  We  can  only  8ay,iu  rraponne 
to  the  petition  for  a  rehearing,  that  this 
coart.Hlnce  the  opinion  waa  delivered,  haa 
followed  the  conatruction  si  van  the  atat- 
Dte,  In  a  similar  case,  from  the  Rowan  clr- 
eolt.  Parker  v.  Com.,  12  8.  W.  Kep.  276. 
(filed  October  20, 1K89.)  It  la  notbeld  that 
a  druKKlMt  may  sell  without  the  preucrip- 
tlon  ot  a  physician;  hut  it  la  adjudged 
that  wbere  the  drugelst  fills  tbe  prescrip- 
tion In  good  faith,  made  by  a  regalar, 
practlcloR  pbysivian,  he  ought  not  to  be 
■ubjected  to  the  penalty  of    tbe  statute. 

Petition  overruled. 


Sparks  et  al.  v.  Cohhonwrai.th.i 
{Court  of  Appeal*  of  JCmtitefcy.    May  36, 1S86.) 

HOXICIDB — 8BLV-DBrSX8E— Thrbats. 

I.  In  a  murder  trial  it  appeared  that  defund- 
inta  were  in  their  store  at  the  time  of  the  kill- 
log,  and  that  deceased  was  shot  while  approach- 
ing the  store  in  snoh  a  iray  as  to  make  defendants 
think  that  he  intended  to  kill  or  do  great  tradily 
barm  to  one  of  them,  whom  he  had  frequently 
threatened  and  once  before  attacked.  Defend- 
•Dla  bad  shut  themselves  in  the  store  some  hours 
before,  and  had  there  remained  in  fear  of  de- 
ceased, who  was  an  overbearing  and  dangerous 
Btan.  Held,  that  it  was  error  to  refuse  an  In- 
stmction  that  if  defendants  tMlieved,  on  reason- 
able grounds,  that  deceased  was  about  to  forci- 
bly enter  their  business  boose,  with  tbe  view  of 
doing  tbem  or  one  of  them  great  bodily  harm,  they 
bad  a  right  to  use  the  force  nooeesary  to  prevent 
sucb  entry  and  avert  aaoh  danger,  even  to  the 
taking  of  llf& 

8.  In  suob  a  oaae,  wbere  it  appears  that  tliere 
•as  no  difference  between  deceased  and  one  of 
defendants,  and  there  is  no  evidence  that  such  de- 
fendant bad  anything  to  do  with  tbe  killing,  the 
fact  that  both  defendants  were  In  their  store  to- 
gether at  tbe  time  deceased  was  shot  is  not  proof 
of  a  conspiracy  between  them  to  kill  deceased, 
and,  though  charged  with  such  conspiracy,  they 
sbonld  tie  permitted  to  testify  for  each  other  on 
the  trial. 

3.  Declaration*  of  deceased  made  shortly  be- 
fore the  killing,  in  which  he  threatened  defend- 
ants, though  not  by  name,  are  admissible. 

Appeal  from  circuit  court,  Laurel  coaoty. 

"To  {»e  otticlally  reported." 

James  Sparks  and  William  C.  Graves 
were  convicted  of  man8]anght«r,  and  ap- 
peal.   Beversed. 

W.  O.  Bradley,  I  Boyd  rf  Crart  and  Ew- 
dlA  Rawsey,  of  conoael.)  tor  appellants. 
P.  W.  Hardla,  Attj.  (Ivn.,  for  the  Com- 
monweal tb. 

LicwiB,J.  James  Sparks  and  William  C. 
Qraves  having  been  tried  together,  eacb 

'Beeeatly  ordered  to  be  reported. 


convicted  of  manslaughter,  and  sentenced 
to  the  penitentiary  for  21  years  under  a 
Joint  Indictment,  charging  them  and  one 
William  Hodges  with  the  murder  of  Wal- 
ter Klllion  In  pursuance  of  a  previous  con- 
spiracy, prosecuted  this  appeal.  Hodges, 
demanding  a  separate  trial,  la  not  a  par- 
ly to  the  appeal.  The  homicide  wan  com- 
mitted In  a  small  vlllnge  in  Laurel  county, 
called  Lilly,  a  railway  station,  In  front  of 
and  near  to  a  storehouse  where  appel- 
lants, as  partners,  were  engaged  In  uelling 
goods,  beer,  and  probably  spirituous  Jiq- 
uors.  In  the  side  or  end  of  the  storehouse 
fronting  the  street  and  railway  depot. 
about  50  steps  oH,  was  a  door,  and  a  win- 
dow on  each  side  of  It,  and  from  one  ot 
the  wludows  was  fired  at  tbe  deceased  a 
shotgun,  and  from  tbe  other  a  pistol, 
both  of  which  took  effect,  and  very  sood 
after  receiving  the  last  wound  he  fell  and 
died.  The  evidence  shows  that  a  week  or 
two  before  be  was  killed,  without  any  sat- 
flcient  cauKe  appearing,  the  deceased  took 
oOense  at  Sparks,  and  to  a  witness  made- 
a  threat  of  violence,  cursing  bim  at  the 
same  time.  One  week  before  be  was  killed 
the  deceased  went  to  the  storehouse  of 
appellants,  and  purchased  a  quart  of  whis- 
ky, but  refusing  to  pay  tbe  price  asked, 
and  threatening  to  make  Graves,  who 
had  filled  bis  bottle,  take  a  less  sum  for 
it.  Hparks  Interposed,  and  to  prevent  a 
fuss,  as  be  said,  offered  himself  to  pay  the 
difference;  whereupon  the  deceased,  with- 
out any  provocation,  turned  upon  bim- 
with  a  drawn  pistol,  compelled  bim  to- 
bold  up  his  hands  to  show  he  was  nut 
armed,  and  Sparks,  in  fear  of  losing  hls- 
Ilfe,  ran  out  of  bis  storehouse,  followed  by 
the  deceased,  who  fired  two  or  three  shots- 
at  bim  as  he  run.  A  day  or  two  after- 
wards the  deceased  told  a  witness  be- 
TTould  have  to  kill  Sparks.  On  tbe  day 
ot  the  killing  the  deceased,  who  appears- 
not  to  have  lieen  a  resident  ot  the  place, 
went  to  Lilly,  and,  In  company  uf  others^ 
took  position  on  the  depot  platformr 
wbere,  for  some  time  during  the  atteiv 
noon,  they  engaged  in  dancing,  drinklngr 
and  firing  pistols;  and  afterwards  the  de- 
ceased was  seen  going  up  tbe  road  with 
pistol  In  bis  band,  calljng  to  one  Moore  to 
stop,  hut  the  latter  went  on,  and  the  de- 
ceased, without  provocation,  shot  at  him, 
near  to  where  were  women ;  and  soon 
afterwards  tbe  deceased  said  to  a  witness, 
with  an  oath,  that  they  (mentioning  no 
names)  bad  said  he,  deceased,  could  not 
come  to  Lilly,  but  be  bad  run  Moore  oft, 
and  be  would  run  Sparks  and  Graves  off, 
or  shoot  their  entrails  out;  and  toanuther 
witness  besaid.witban oath, "Jim  Sparka 
shall  not  live  and  stay  in  Lilly."  A  short 
while  after  this  the  deceased  requested  one- 
Hopkins  to  go  with  him,  and  help  htm 
whip  Sparks  and  Graves,  which  Hopkins 
declined  to  do;  whereupon  he  upbraided 
Hopkins  for  cowardice,  who  told  him  they 
had  been  loading  shotguns  down  there — 
meaning  at  the  sturehouse  of  Sparks  and 
Graves— all  tbe  evening,  and  that  he  (de- 
ceased) must  not  go.  To  this  the  de- 
ceased replied, profanely, "I can  whip  them 
both;"  and,  unbuttoning  his  vest  and  th» 
top  button  of  bis  pants,  drew  his  pistol 
op  a  short  distance,  bat  not  out,  and,. 
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'With  his  band  on  St,  started  from  where 
he  then  was— near  JobnBun'fi  store — for 
appellants' Htore.  50  or  60  yards  off,  and, 
tbon>{b  remonstrated  with,  continued  to 
Advance,  aud  when  he  got  to  within 
about  elf^ht  feet  of  the  window  the  tlrst 
shot  was  fired  from  the  window  at  him, 
and  then  he  flred.  He  then  crossed  the 
platform,  as  some  witnesses  testify,  first 
tr.vinK  to  force  the  door,  to  the  other 
window,  from  which  another  shot  was 
lired  nt  hlni,  the  deceased  himself  Bring 
threeshots  from  first  to  last.  Tbeevidence 
48  somewhat  conflicting  as  to  the  precise 
attitude  of  the  deceased  when  the  first 
shot  was  fired  from  the  window  at  him. 
All  the  witnesses  agree  that  his  right  side 
was  towards  the  house,  but  there  is  evi- 
dence tendlugtoshowthat  when  first  fired 
-at  his  right  band  was  raised,  aud  that  if 
tie  did  not  dre  simultaneously  with,  be  did 
do  so  Im  mediately  after,  the  first  shot  fired 
at  him,  though  there  Is  other  evidence  to 
the  contrary. 

The  first  error  we  will  notice  is  the  refusal 
■ot  the  court  to  permit  a  declaration  of 
tlie  deceased,  made  u  short  time  before  be 
advanced  towards  the  storehouse  of  ap. 
pellnnts,  to  go  to  the  Jury.  That  decla- 
ration, accompanied  with  an  oath,  was 
that  he  was  going  to  take  Lilly.  Clearly, 
the  court  erred  in  excluding  this  declara- 
tion from  the  jury:  for  while  the  threat 
was  not,  In  terms,  directed  at  appellants, 
there  can  be  no  donbt  that  he  meant  and 
referred  to  appellants,— or,  at  least,  to 
8parK8, — who  were  then  In  their  store- 
house, which  was  closed  to  prevent  the  de- 
ceased from  en  tering ;  and  In  view  of  the  fact 
thntoneDlcken,  bis  friend  and  companion, 
liad  ]08t  before  returned  from  the  store- 
house of  appellants,  the  door  of  which  he 
found  fastened,  and  reported  to  the  de- 
-ceased  that  he  had  honsed  Lilly,  it  is  clear 
that  the  declaration  of  decexsed  which 
was  excluded  had  direct  reference  to  ap- 
•pellauts. 

The  next  error  is  the  refusal  of  the  court 
to  permit  either  Sparks  or  Graves  to  tes- 
tify on  the  trial.  An  avowal  was  made 
that  the  former  would  testify  as  a  witness 
that  Graves  bad  entered  into  no  conspir- 
acy with  him  to  l^jli  or  Injure  the  de- 
■ceased,  and  did  not  fire  a  single  shot,  and 
had  nothing  whatever  to  do  with  the  kill- 
ing: and  that  Graves  would  testify  that 
at  the  time  the  deceased  was  shot  be  wus 
drawing  his  pistol,  and  that  there  was  no 
conspiracy  or  comhlnatioD  whatever  be- 
tween bim  and  Hparks  to  kill  or  barm 
the  deceased.  If  there  was  no  conspiracy 
eHtublished  by  the  evidence,  each  of  the 
apiiellants  was  entitled  to  the  evidence  of 
theotlier:  for  it  Is  not  the  object  of  the 
law  to  give  to  commonwealth's  attorney 
the  arliitrary  power  to  deprive  a  defend- 
ant on  trial  of  evidence  essential  for  his 
defense  by  drawing  a  Joint  Indictment, 
and  charging  a  conspiracy  betwen  him 
and  the  witness  to  commit  the  crime, 
wlien,  In  fact,  no  conspiracy  esIstH.  A 
"conspiracy"  Is  correctly  defined  to  he  "a 
combination  of  two  or  more  persons  by 
some  concerted  action  to  accomplish 
some  criminal  or  unlawful  purpose,  or  to 
accomplish  some  purpose  not  In  itself 
■criminal  or  unlawful  by  qrimloal  or  un- 


lawful means. "  It  is  the  province  of  tUu 
court  to  determine  whether  a  conspirac.v 
charged  in  the  Indictment  has  been  pi-uve<l 
in  order  to  pass  upon  the  qucHtion  of  the 
adralBSlbllity  of  the  evidence  of  a  perHun 
so  charged,  and,  from  necessity,  the  clecl- 
slon  of  that  question  must,  to  some  exteut, 
be  left  to  the  dlscrelioo  of  the  trial  court ; 
but,  to  deprive  a  person  charged  witb  a 
criminal  offense  of  the  testimony  nt  one 
jointly  indicted  with  him,  it  sboold  lie 
made  to  reasonably  appear  from  tbe  evi- 
dence of  the  whole  case  that  sacb  con- 
spiracy existed,  and  this  court  should 
never  hesitate  to  revise  the  action  of  tbe 
lower  court  when  it  appears  that  thereby 
a  defendant  has  been  unjustly  and  llleg^ally 
deprived  of  material  evidence.  We  have 
looked  in  vain  through  this  record  for  a 
single  act  or  word  by  appellant  Graves 
showing,  or  tending  to  show,  that  be  con- 
federated and  conspired  with  Sparks,  or 
any  one  else,  to  take  the  life  of  or  to  injure 
tbe  deceased  in  any  way,  or  that  he  aided 
or  assisted  any  one  in  taking  bis  life.  So 
threat  to  do  hini  injury,  nor  any  ill  feeling; 
on  bis  part  towards  the  deceased,  is 
shown.  On  the  contrary,  it  appears  from 
the  evidenco  that  be  and  the.  deceased 
were  not  hostile  or  unfriendly;  tbeevi- 
dence tending  to  show  that  tbe  hostility 
of  tbe  deceased  was  towards  Sparks,  and 
not  towards  Graves.  Tbe  only  clrcum- 
stanceM  from  which  a  conspiracy  could,  in 
any  state  of  case,  be  inferred,  is  the  fact 
that  when  the  deceased  was  shot  Graves 
and  Sparks  were  in  the  storehouae  to- 
gether, the  door  of  which  was  closed  and 
fastened.  But  they  were  partners  in  tliat 
store.  Graves  bad  a  right  to  be  there,  and 
his  business  required  him  to  be  there,  aud. 
If  the  door  was  cloHcd,  it  was  done  to  pre- 
vent the  threatened  violence  of  tbe  de- 
censed,  and  done  at  the  lustanceand  npon 
tbe  advice  of  persons  who  believed  and  In- 
formed them  it  was  necessary  to  prevent 
the  deceased  from  carrying  out  his  threats 
of  violence  towards  Sparks,  whose  itfe  he 
had  attempted  a  week  before  to  take,  and 
was  then  threatening.  It  is  shown  that 
both  the  shots  flred  from  the  house  might 
have  been  fired  by  one  person,  and  no 
witness  testifies  that  Graves  fired  a  nln^Ie 
shot,  or  even  had  a  pistol  or  gun.  It  is 
only  by  a  vague  surmise,  without  any 
ground  for  it,  that  Graves  can  be  impli. 
cated  in  any  manner.  Tbe  evidence  then 
not  being  siifiicient  to  show  that  tbe  con- 
spiracy charged  In  the  indictment  nid.  In 
fact,  exist,  the  court  erred  in  refusInK  to 
permit  appellants  to  each  testify  on  tbe 
trial  as  a  witness. 

The  following  instruction  was  asked  by 
appellants,  aud,  in  our  opinion,  should 
have  been  given :  "  If  the  Jury  believe  from 
the  evidence  that  defendants,  or  eitlier  of 
them,  at  the  time  of  tbe  killing,  were  in 
th>-lr  own  house,  and  that  they  bad  rea- 
sonablegrounds  to  believe,  and  did  believe, 
that  Klllion  was  then  and  there  about  to 
forcibly  enter  theaame  witb  the  view  of 
doing  them,  or  either  of  them,  great  l>od- 
lly  harm,  then  they,  or  either  of  them,  bo 
believing,  had  the  right  to  use  sneb  force 
as  was  necessary  to  prevent  such  entry 
and  avert  such  threatened  danger,even  to 
the  taking  of  his  life."    We  see  nu  obiee- 
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tion  to  this  InHtrnctlon.  By  the  evidence 
UiMsbown  that  to  prevent  the  deceased 
from  takioK  the  life  of  iSparks,  or  doing 
bim  bodily  barm,  which  he  repeatedly 
threatened  to  do,  and  by  his  demnnetra- 
tloDS  in  foil  view  of  their  store  Indicated 
his  intention  to  do,  and  from  his  charac- 
ter, which  was  that  of  a  determined, over- 
bearing?, and  danKeroua  man,  they  had  rea- 
son to  fear  he  wonld  do,  they  were  com- 
pelled to  shut  themselves  for  honrs  in 
tlieir  own  business  house,  and  not  even 
able  to  go  to  their  dwellint;  honse  for 
their  meals  without  having  their  lives 
eudan^red.  The  sltoation  and  clrcnm- 
ataucea  were  each  as  to  authorize  the  be- 
lief that  his  object  in  entering  the  etore- 
boDse  of  apiiellants.  if  snch  was  his  object, 
was  to  take  the  life  ur  do  great  bodily  in- 
jury to  them,  or  one  of  them,  and,  as  they 
bad  it  closed,  he  could  only  enter  by  vlo- 
IcDce,  which  they  clearly  had  the  right  to 
prevent.  As  there  is  no  proof  of  a  con- 
spiracy, the  conrt  erred  in  giving  any  In- 
stroctlons  based  nponsoch  an  hypothesis; 
and,  in  onr  opinion,  the  conrt  was  not 
anthorixed  to  give  any  instruction  based 
apon  the  assumption  that  appellant 
Graves  aided  and  abetted  Hparks  In  klll- 
iog  the  deceased,  for  there  was  not,  as  the 
record  now  stands,  any  evidence  what- 
ever implicating  Graves.  We  think  the 
appellants  were  also  entitled  to  an  affirm- 
ative inatruetion  upon  the  hypothesis 
ot  self-defense  and  apparent  necessity. 
For  the  reasons  Indicated  the  judgment 
as  to  both  appellants  id  reversed,  and 
cause  remanded  for  n  new  trial  and  fur- 
ther proceedings  consistent  with  this  opin- 
ion. 


Kino  v.  State. 
(Supreme  Court  of  Tennessee.    July  7,  1899.) 

ItrKDEB  —  CHAKGB  of  VEirtTB  —  COMTnnjAWOH  — 

CcstoDT  AKD  Conduct  of  Jurt — Argumbiit  of 
CouKSBL — ^Nkw  Trial — Instruotioss  —  Abbbst 
or  JCOUMENT— Dtixo  Dgclakatioxs. 

l.Tlie  refusal  of  s  change  of  renne  In  a 
crindnal  case,  brins  within  the  discretion  of  the 
co'irt  will  not  be  reviewed  on  appeal,  unless  a 
stioii(  case  is  made  showing  an  abuse  of  discre- 
tion. 

2.  The  refnsnl  of  a  continuance  because  of 
t'H)  great  excitement,  to  the  prejudice  of  defend- 
ant, being  bionght  by  Mill.  &  V.  Oode,  §  6038, 
K"ithin  tlie  dis(Tetion  of  the  court,  will  not  be 
<iM-)ired  an  abuse  of  discretion  on  appeal,  where 
one  such  continuance  had  been  alreadj  Kranted. 

3.  A  person  of  good  character,  who  admits 
iuTini;  read  the  newspaper  accounts  of  a  certain 
nicrder,  and  of  havinj;  talked  with  a  number  ot 
persons^  but  who  says  he  has  formed  no  opinion, 
and  can  render  an  impartial  verdict,  is  competent 
««  a  juror,  not-nithstanding  the  testimony  of 
one  who  is  shown  to  be  a  partisan  of  defendant, 
and  whoa."  memory  is  not  entirely  clear  as  to 
the  expression  of  ajay  such  opinion  by  the  person 
niMntioned.  or  of  another  who  has  been  im- 
p.-uhnd,  and  who  is  \inable  to  swear  positively 
•a  to  the  expression  of  an  opinion,  but  only  as  to 
!iU  infoi-mation  and  belief. 

4.  The  fact  that  the  jury,  during  a  long  and 
tedions  murder  trial,  are  taken  by  an  officer  for 
exercise  beyond  the  confines  of  the  state,  does 
not  vitiate  the  verdict  on  the  ground  that  they 
were  thus  in  l^al  effect  dispersed,  and  were  no 
Unger  ondw  the  control  of  the ,  officer,  where 
tiiere  was  la  fact  no  dispersal,  and  the  author- 
nr  of  the  officer  was  not  m  question. 
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6.  The  fact  that  opportunity  may  have  been 

given  for  improper  communications  with  a  jury, 
while  passing  in  and  out  of  a  crowded  com^ 
room  or  on  the  street,  does  not,  in  the  absence  of 
any  showing  that  such  communication  was  actu- 
ally had,  or  Uiat  there  was  any  misconduct  of 
the  jury,  raise  a  presumption  against  the  verdict. 

6.  Permitting  a  jury,  during  the  course  ot 
their  deliberations,  to  send  for  and  drink  intoxi- 
cating liquors  is  not  ground  for  setting  aside  the 
verdict,  where  it  is  not  shown  that  this  was  car- 
ried to  such  excess  as  to  interfere  with  the  dis- 
charge of  their  duties. 

7.  A  Gonyersation  between  a  juror  end  a 
bystander,  wherein  the  latter,  after  answering  a 
casual  inquiry  about  the  juror's  family,  asks  the 
juror  if  he  was  not  getting  tired,  and  what  he 
thinks  the  result  will  be,  to  which  he  replies  that 
it  will  be  a  hung  jury,  though  reprehensible,  can- 
not, in  the  absence  of  any  attempt  to  influence 
the  jury,  be  deemed  prejudicial. 

8.  Where  letters  written  by  a  juror  to  bia 
family,  and  received  from  them,  are  carefully 
scrutinized  by  an  officer  in  charge,  in  accordance 
with  a  practice  known  to  the  defendant,  before 
being  allowed  to  pass  to  and  from  the  said  juror, 
and  defendant  himself,  on  motion  for  a  new 
trial,  after  dran'ing  out  evidence  as  to  the  fact 
of  such  letters  having  passed,  drops  tiie  subject, 
without  any  effort  to  show  thdr  purport,  the 
case  is  not  within  the  rule  relative  to  unexplained 
communications,  and  affords  no  ground  for  a  pre- 
sumption of  prejudice.    Snodgrass,  J.,  dissenting. 

9.  So.  also,  of  a  conversation  had  by  a  juror 
with  his  family  in  the  presence  of  an  officer,  evi- 
dence of  which  is  dropped  by  defendant  in  the 
same  manner,  after  a  showing  of  the  mere  ^ct 
of  such  'conversation.    Snodgrass,  J.,  dissenting. 

10.  An  objection  that  pertain  matter  is  not 
proper  cross-examination  on  a  murder  trial  can- 
not be  taken  for  the  first  time  on  appeal. 

11.  Allusions  made  by  the  prosecuting  attor- 
ney in  his  argument  to  certain  other  actions  tried 
in  that  court  and  resulting  in  conviction  are  not 
sufficient  to  justify  a  new  trial,  especially  where 
no  objection  was  taken  at  the  time.  Staples  v. 
State,  14  S.  W.  Itep.  C()3,  80  Tenn.  231. 

12.  An  instruction  as  to  the  argument  of 
the  state's  attorney  that  denunciation  of  de- 
fendant or  witneuses  in  languaj^e  of  "bitterness 
or  passion"  should  bo  disregiu-ded  is  objection- 
able, in  fniliuK  to  point  out  with  particularity 
the  lanf,'uage  complained  of. 

13.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  is  properly  over- 
ruled, where  the  e-vidence  is  merely  cumulative, 
was  not  shown  to  have  been  diligentiy  sought, 
and  would  not  probably  change  the  result. 

14.  The  conrt  instructed  on  a  murder  trial 
that  the  premeditation  necessary  to  constitute 
murder  in  the  first  degree  drew  with  it  the  neces- 
sity of  express  malice,  since  it  would  not  be  pos- 
sible for  premeditation  to  exist  without  at  the 
same  time  that  evil  intent  constituting  malice. 
This  was  evident,  continued  the  court,  should  it 
appear  that  defendant,  with  a  sedate  and  de- 
liberate mind  and  formal  design,  had  killed  the 
deceased,  which  formal  design  might  be  inferred 
from  external  circumstances,  such  as  lying  in 
wait,  antecedent  threats,  former  grudges,  and 
schemes  to  do  deceased  some  bodily  harm.  The 
court  had  previously  instructed  as  to  the  neces- 
sity of  deliberation  and  malice,  and  had  defined 
"premeditation."  Subsequentiy  it  told  the  jury 
of  the  effect  which  the  presence  of  provocation 
or  passion  would  have  in  redudng  the  degree  of 
crime.  The  suggestion  that  a  man  in  self-defense 
might  premeditate  the  killing  of  his  adversary, 
and  that  therefore  malice  was  not  to  be  pre- 
sumed from  premeditation,  was  met  in  the  charge 
on  self-defense.  Held  as  favorable  as  defendant 
was  entiUed  to. 

15.  Where  insanity  is  set  up  aa  a  defense  to 
a  criminal  charge,  the  burden  pf  proving  it  is  on 
defendant,  bat,  if  from  all  the  proof  there  ia  a 
reasonable  doubt  aa  to  defendant's  sanity,  he  la 
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entitled  to  the  benefit  of  the  doubt.    Stuart  t. 
State,  1  Baxt.  178,  foUowed. 

16.  A  motion  in  anest  of  jad^ment  on  a  Ter- 
dict  of  conviction  rendered  July  3d,  Btatinc, 
a.s  grounds,  that  on  July  2d  the  sneriff,  in 
open  court,  announced  the  adjournment  of 
court  until  July  6th,  and  that  it  was  not  there- 
fore lawfully  in  session  on  July  3d,  is  properly 
overruled,  where  the  record  shows,  on  the  con- 
trary, that  the  adjournment  was  to  July  3d. 

17.  A  writteu  statement,  dictated  and  signed 
by  one  who  has  been  mortolly  wounded  in  an  af- 
fray, made  under  the  sense  of  impending  death, 
and  showing  the  facts  necessary  to  constitute 
murder,  is  admissible  against  the  testimony  of 
his  adversary  that  the  act  was  done  in  self-de- 
fenae. 

Appetil  from  criminal  court,  iShelby 
count.y;  J.  J.  Dubose,  Judge. 

H.  Clay  King,  having  been  convicted  o( 
murder,  appeals.    Affirmed. 

Jaa.  M.  Greer,  Lee  Tbomton,  W.  D. 
Weatberford.  and  C.  B.  Mitchell,  (or  ap- 
pellant. O.  W.  Pickle,  Gantt  A  Patterson, 
and  Farley  Ji  Wright,  tor  the  Utate. 


LcRTON,  J.  This  is  an  appeal  from  a 
conviction  of  murder  In  the  first  degree. 
The  tranticrlpt  conalats  of  2,500  paces  of 
printed  matter.  It  will  therefore  be  im- 
poBHible,  witbin  the  compass  of  a  legal 
opinion,  tu  present  anything Ilkean  analy- 
sis of  thi8  vast  mass  of  evidence.  All  that 
we  can  bopo  to  do  is  to  state  the  errors 
which  bave  been  assigned  by  counsel,  and 
briefly  state  onr  conclusion  upon  tbem. 

1.  The  application  of  the  defendant  lor  a 
change  ot  venue  was  refused,  and  this 
is  assigned  aa  error.  Such  an  application 
is  addressed  to  thesouuil  discretion  of  the 
trial  Judge,  and  this  discretion  will  not  be 
reviewed,  unless  a  strong  case  Is  madeont 
showing  an  abuse  of  that  discretion. 
Porter  v.  State.  3  Lea,  476;  Holcomb  v. 
State,  8  Lea,  417;  Poe  v.  State,  10  Lea, 
678.  We  bave  carefully  examined  the  evi- 
dence heard  by  his  honor  bearing  upon 
this  application,  and  we  are  unable  to 
discover  any  abuse  ot  bis  power.  This  is 
made  the  more  evident  from  the  fact  that 
a  jury  was  obtained  without  the  exhaus- 
tion of  the  peremptory  challenges  allowed 
the  defendant,  and  without  the  exhibi- 
tion of  any  popular  excitement. 

2.  The  second  application  tor  continu- 
ance was  properly  disallowed.  Tbelndict- 
nient  wasfound  during  the  January  term, 
1801,  of  the  court.  After  arraignment 
and  plea  the  case  was  set  for  trial  (or 
April  6,  1891,  a  day  of  the  same  terra.  At 
this  date  an  application  for  change  of 
venue  was  overruled,  and  the  cane  again 
set  for  April  l.Stb.  At  that  date  the  case 
was  continued  upon  application  ot  the 
defendant  to  the  next  term,  npon  the 
ground  of  "undue  excitement  and  preju- 
dice," and  for  other  causes,  and  upon 
motion  of  the  defendant  set  for  trial  for 
the  first  Monday  In  June,  1891.  On  this 
date  the  application  for  change  of  venue 
was  renewed  and  overruled,  and  the  de- 
fendant applied  lor  a  second  conttunance, 
upon  the  ground  o{  the  prejudice  which 
be  averred  still  existed  against  him  In 
Shelby  county.  Since  the  act  ol  1875,  (Mill. 
&  V.  Code,  S  6088,)  a  continuance  because  of 
too  great  excitement  rests  in  the  sound 


discretion  ot  the  court.  The  conrt  had, 
when  this  application  for  continuance  was 
made,  already  granted  one  contlnaance, 
and  we  see  no  error  in  hia  refusal  ot  a  sec- 
ond. 

8,  It  is  nextassigned  aserror  that  Juror 
Smitli  had,  previous  to  the  trial,  formed 
and  expressed  an  opinion  adverse  to  the 
defendant.  On  the  original  examination 
ot  this  juror,  he  admitted  that  he  bad 
read  the  netvppaper  accounts  of  the  kfll- 
Ing  of  PoBton.  and  that  he  had  talked 
about  the  case  with  several  parties.  He 
said,  however,  that  he  had  formed  no 
opinion,  and  that  be  could  render  a  verdict 
upon  tbe  law  and  evidence  presented. 
"From  tbelacttbattbe juror  was  selected, 
be  must  be  presumed  to  be  competent. 
To  overthrow  this,  a  clear  case  must  be 
made  out  against  him."  Mann  v.  State,  8 
Head,  377.  The  witness  White,  by  whom 
it  was  sought  to  show  that  tbe  juror  bad 
expressed  an  opinion  advene  to  the  de- 
fendant, appears  to  bave  t>een  a  parti- 
san of  the  defendant.  His  memory  as  to 
tbe  couversation  with  Smith  was  not 
clear.  He  had  beard  a  large  numt>er  of 
persons  express  oplniona^  adverse  to  tbe 
defendant,  and  it  is  by  no  means  clear 
that  he  bad  not  confused,  what  was  at 
best  but  a  casual  conversation  with 
Smith,  with  what  he  had  beard  otbers 
say.  Smltb  claims  that  be  had  never  ex- 
pressed such  an  opinion  to  Mr.  White. 
He  is  shown  to  be  a  man  of  good  charac- 
ter, and  had  no  particular  acquaintance 
with  either  tbe  defendant  or  tbe  deceased. 
The  witness  Hesshi,  also  relied  npon  to 
show  that  Juror  Smith  had  an  opinion. 
was  impeached  by  hisrontradlctory  atate- 
ments  made  to  Galther  and  to  W.  K. 
Poston.  Besides, he  refused  toswear  tbat 
be  had  heard  Smith  express  an  opinion, 
saying  that  be  could  only  state  hia  Im- 
pression or  belief.  That  tbe  juror  is  a 
competent  witness,  and  tbat  bis  denial, 
supported  by  proof  of  good  character,  as 
by  corroborating  circumstances,  is  suffi- 
cient to  rebut  tbe  evidence  otan  attacking- 
witness,  is  established  by  our  cases. 
Rader  v.  State,  6  Lea.  610;  Johnson  t. 
State,  11  Lea,  47;  Mann  v.  State,  S  Head. 
873. 

4.  Misconduct  of  jury.  Under  this  genera) 
assignment  a  number  of  Instances  of  al- 
leged misconduct  are  relied  upon  as  vitiat- 
ing the  verdict  and  requiring  a  new  trial. 
The  well-settled  rule  in  felony  eases  re- 
quires that  the  jury  shall  be  kept  together, 
and  separate  and  apart  from  other  per- 
sons, and  that  there  shall  be  no  commnni- 
catlon  between  them  and  persons  not  on 
the  panel.  That  this  rule  may  he  enforced, 
tbe  law  requires  that  tbe  jury  shall  be  put 
under  the  charge  of  en  offlcersworn  to  keep 
them  together,  and  to  prevent  them  from 
mingling  with  others,  or  having  any  com- 
munication with  persons  not  of  the  jury, 
and  to  have  none  with  them  himself  in  re- 
gard to  tbe  case.  This  procedure  in 
high  grades  of  crime  has,  from  tbe  earliest 
history  of  this  state,  been  regarded  as  es- 
sential to  the  common-law  right  ot  trial 
by  jury  granted  by  our  coustitntion,  and 
as  a  practice  tending  to  prevent  extrane- 
ous and  improper  Influences  from  atlecting 
the  jury  charged  with  the  liberty  or  life  of 
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tbe  citisen.  While  there  !»  no  unitormity 
of  declHion  In  the  courts  of  Ensland  or 
America  as  to  tbe  legal  effect  of  evidence 
ot  a  separation,  without  more,  yet  the 
weight  nf  authority  elsewhere,  nnd  the 
onhrolcen  line  of  opinion  in  ('bis  state,  Is 
that  prima  facie  the  verdict  is  vitiated  by 
the  fact  of  separatiun.  If,  however,  it  is 
made  tu  appear  that  themiacunductcould 
not  have  been  harmful  to  the  defendant, 
then  there  iu  not  g:round  for  a  new  trial. 
"It  Is  the  opportunity  of  tampering  with 
a  jnror  afforded  by  the  separation,"  said 
Cbief  Justice  Dkadeuick,  "which  consti- 
tutes the  Kroundforanew  trial;  but. if  such 
separation  afforded  no  such  opportunity, 
there  can  be  no  excuse  for  a  new  trial." 
rartwrlght  v.  State,  12  Lea,  62.5.  When 
all  that  occnrred  daring  a  separation  Is 
toll.v  explained,  and  It  can  be  clearly  seen 
that  there  was  no  ojjportunity  for  Im- 
properly influencing  the  Jury,  or  that  the 
coronaunlcatlon  bad  with  the  jury  was  not 
cilculated  to  Improperly  affect  them, 
then  to  set  aside  a  verdict  otherwise  sus- 
tained would  be  to  sacrifice  substance  to 
form,  and  bring  the  administration  of  law 
Into  JoBt  discredit,  (jreeiilow  v.  State.  4 
Humph. ^:  Hlnes  v.  State.  8  Humph.  601 ; 
Riley  v.  State,  9  Humph.  646;  Cartwrlgbt 
v. State,  12  Lea,  62.5.  Having  in  view  these 
principles  governing  such  trials,  we  will 
briefly  examine  the  facta  mainly  relied  on 
as  showing  a  violation  ot  tbe  rule  requir- 
ing the  ]ary  to  be  kept  together,  and 
prohibiting  communications. 

First.  That  the  jury  during  the  trial 
went  beyond  the  border  of  the  state.  The 
facts  are  these:  This  trial  took  place  in 
midsumraer,  at  Memphis,  on  the  MUsls- 
sippi  river.  It  lasted  33  days.  The  health 
aud  comfort  of  the  jnry  made  it  proper 
that  the  jnry  during  so  protracted  a  trial 
shonld.  under  proper  supervision,  be  given 
opportunity  for  exercise.  For  (bis  pur- 
pose, during  the  adjournments  of  the 
cunrt.  they  were  several  times  taken  tor 
walks  and  rides  lu  and  about  the  rity  and 
saburba.  Upon  one  of  these  occasions, 
accompanied  by  two  specially  sworn 
officers,  they  were  taken  on  board  tbe 
ferryboat  which  piles  between  the  Ten- 
nessee and  Arkansas  sides  of  the  river. 
When  the  boat  made  its  laudlnir  on  the 
western  or  Arkansas  side,  the  jury  were 
permitted  to  walk  up  on  the  bank  of  tbe 
river,  where  they  stood  fur  a  few  minutes, 
or  until  tbe  boat  was  ready  to  make  its 
return  trip.  During  the  entire  trip  the 
jury  were  Icept  together,  and  there  was 
no  mingling  with  other  persons,  and  no 
communication  whatever  between  jururs 
and  other  persons.  It  Is  now  insisted 
that  while  there,  without  the  state,  the 
jnry,  in  legal  effect,  were  dispersed,  and  no 
longer  under  tbe  legal  control  or  custody 
of  the  court's  officers;  that  while  beyond 
the  state  tbe  officers  had  no  right  to  con- 
trol or  restrain  tbe  Jury,  and  tbe  courts 
of  this  state  no  power  to  punish  for  any 
act  in  disobedience  of  Its  rul3  or  contempt 
of  its  authority,  done  beyond  the  border 
of  tbe  state.  If  all  this  be  admitted,  yet 
it  does  not  follow  that  tbe  verdict  is  nec- 
essarily vitiated,  it  being  affirmatively 
shown  that  during  the  period  covered  by 
this  alleged  dispersai  the  jury  did  not  lii 


tact  separate,  and  that  in  fact  they  bad 
no  sort  gf  communication  with  outsiders, 
the  case  is  taken  thereby  without  the  rule 
which  vitiates  the  verdict  only  when  a 
separation  is  unexplained.  Tbe  assump- 
tion that  the  court  would  have  bad  no 
autborit.v  to  punish  an  act  In  contempt 
of  its  authority,  a&ecting  Its  jury  or  its 
process,  is  not  supported.  lu  McCarthy's 
Case  it  was  ruled  that  aconrtof  this  state 
might  punish  for  contempt  committed  in 
another  state,  by  there  attempting  to  in- 
duce a  witness  to  disobey  the  process  of 
the  court  which  had  been  executed  upon 
htm  while  within  this  state.  89  Tenn.  543, 
15  S.  W.  Kep.  736.  Whether  the  officers  in 
charge  of  the  jury  could  or  could  not  law- 
fully restrain  the  jury  while  outside  the 
state  is  unimportant,  in  view  ot  tbe  tact 
that  their  authority  was  not  brought  iu 
question,  the  jury  remaining  together  and 
avoiding  communications  without  requir- 
ing tbe  exercise  of  force. 

Second.  In  going  in  and  out  of  the 
crowded  courthouse,  and  in  passing  upon 
the  streets  tor  air  and  exercise,  or  be- 
tween the  hotel  where  they  boarded  and 
the  courthouse,  there  was  neces^sarliy  some 
crowding  and  jostling  of  tbe  jury.  It  ia- 
argned  that  this  afforded  opportunity  tor 
Improper  communications,  and  vitiated 
the  verdict.  Upon  these  occasions  tbe 
jury  were  as  carefully  guarded  as  was 
possible,  and  there  was  no  actual  separa- 
tion. No  communication  with  the  jury  Is 
shown,  save  in  one  Instance  to  be  herein- 
after considered.  It  Is  not  shown  that 
any  prejudicial  observations  were  ever 
made  to  the  jnry  when  thus  in  necessar.v 
contact  with  others.  When  the.  Jury  are 
guilty  of  no  misconduct,  but  are  Invulun- 
tarlly  subjected  to  observations  of  by- 
standers,  even  though  Intended  to  preju- 
dice the  defendant.  It  will  not  raise  any 
legal  presumption  against  tbe  verdict. 
It  is  the  misconduct  ot  tbe  Jury  resulting 
in  the  opportunity  for  tbe  exercise  of  im- 
proper influence,  or  in  tbe  reception  of  prej- 
udicial communications,  which  justifies 
the  intorence  ot  harmful  results  to  the  de- 
fendant. It  tbe  involnntary  bearing  of 
prejudicial  observations,  whether  in  tbe 
jury  box  or  on  the  streets,  should  operate 
to  raise  a  legal  inference  of  undue  Influ- 
ence, jury  verdicts  would  be  of  little  sta- 
bility. Brake  v.  State,  4  Baxt.  361,  and 
Turner  v.  State.  S9  Tenn.  548.  15  S.  W. 
Bep.  838,  are  cases  Illustrating  the  non- 
application  of  the  general  rule,  although 
very  prejudicial  communications  were 
made  to  the  jury  by  bystanders.  The 
jury  being  guilty  ot  no  misconduct,  the 
defendant  was  held  not  to  have  been 
affected.  The  presumption  of  right  act- 
lug  attends  the  Jury  so  long  as  it  is  guilty 
of  no  misconduct.  Here,  without  evi- 
dence of  any  effort  to  influence  the  jury 
by  bystanders,  we  are  asked  to  presume 
that  because  while  in  the  jur.v  box  persons 
could  pass  near  enough  to  them  to  have 
made  observations,  or  while  on  thestreets 
or  In  passing  In  and  out  of  the  court 
room,  or  in  public  conveyances;  that  be- 
cause it  was  possible  tor  them,  though  un- 
der tbe  guardianship  of  two  vigilant  of- 
ficers, to  have  received  communications, — 
therefore  they  weresubjected  toprejudiciai 
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iDflueneea.    No  such   presumption  arises, 
and  the  objection  lu  frivolous.     • 

Third.  There  was  evidence  that  the  Jury 
had  been  perraitteO  to  send  fur  and  drlnlc 
Intoxicating  iiqaurs,  such  as  whisky, 
wine,  and  beer.  There  was  no  abuse  of 
this  privilege,  and  not  the  slightest  evi- 
dence that  any  Juror  was  la  any  degree  ren- 
dered Incompetent  or  less  capable  of  an 
Intelligent  discharge  of  bis  duties  by  these 
Indulgences.  The  old  rules  which  pre- 
vented Juries  from  eating  or  drinking 
have  long  since  been  so  far  modifled  as  to 
require  evidence  of  some  excess  to  author- 
ize the  setting  aside  of  a  verdict  in  conse- 
quence of  mere  irregularities.  Stone  v. 
Btate,  4  Humph.  26;  Bowe  v.  State,  II 
Hnroph.  491. 

Fourth.  The  Jury  wei-e  carried  into  a 
store,  that  Juror  Mustin  might  order  some 
supplies  sent  to  bis  family.  Some  two  or 
three  persons  were  in  the  store.  Among 
them  one  Rawlins,  a  neighbor  of  Mus- 
tin's.  The  Juror  inquired  about  bis  family. 
The  witness  Rawlins  says  he  replied  "that 
I  saw  his  wife,  and  they  were  all  well,  a 
few  days  ago."  He  then  adde>,  "I  says, 
*  Well,  I  reckon  you  are  getting  tired,  very 
tired,  of  this;'  and  be  says, '  7es,  I  wish 
I  could  go  home.'  I  Just  remarked, '  What 
do  you  think?'  and  he  says,  'It  will  be  a 
hung  Jury.'"  Mustin  was  not  separated 
from  Ills  fellows  when  this  occurred.  A 
part  of  the  jury,  under  one  otflcer,  were 
about  the  middle  of  the  store,  it  being 
some  70  feet  deep:  the  rest,  Including 
Mustin,  under  another  officer,  went  to  the 
rear  of  the  store  to  the  water  bucket.  As 
they  were  moving  towards  their  fellows 
in  the  front,  the  witness  Rawlins,  who 
was  sitting  by  the  counter,  was  passed 
by  the  Jurors,  and  the  conversation  de- 
tailed had.  It  was  very  reprehensible  In 
the  witness  and  in  the  Juror,  bot  It  Is 
thoroughly  explained.  There  was  no 
attempt  to  influence  the  Juror,  and  any 
presumption  arising  from  an  attempt  by 
a  stranger  to  communicate  with  a  juror  Is 
rebutted  by  the  undisputed  evidence  of  the 
very  witness  relied  upon  to  establish  the 
-communclatlon,  which  shows  that  noth- 
ing prejudicial  to  the  defendant  was  said. 

Fifth.  There  is  evidence  that  Juror  Mus- 
tin wrote  and  mailed  a  letter  while  on 
the  Jury.  But  it  is  shown  that  it  whs 
written  to  his  wife,  examined  by  the  offl- 
■cer  in  charge  of  the  Jury,  and  that  It  con- 
tained nothing  In  any  way  affecting  the 
defendant.  This  matter  may  be  therefore 
dismissed  from  further  consideration. 

Sixth.  It  also  appears  that  the  same 
Juror  received  a  letter  from  his  wife.  The 
-contents  of  this  do  not  fully  appear.  It 
does,  h.»wever,  appear  that  the  letter  was 
opened  and  read  by  the  officer  with  the 
Jury,  and  by  him  permitted  to  go  to  the 
juror.  It  Is  argued  that  this  Is  an  unex- 
plained communication,  and,  as  such,  vi- 
tiates the  verdict.  There  is  a  very  close 
«onn('Ctlon  between  the  rnle  concerning 
separation  and  that  affecting  communica- 
tions. A  separation  is  only  prejudicial 
when  it  leads  to  improper  communica- 
tions, and  that  it  did  so  will  be  presumed 
where  opportunity  for  such  communica- 
tion was  thereby  afforded.  Cominunlca- 
tiuus  whether  to  a  single  Juror  separat- 


ed from  bis  comrades,  or  to  the  whole  Ja- 
ry,  are  equally  prohibited,  and  a  presump- 
tion of  prejudice  arises  when  the  mere  fact 
of  communications  Is  shown  without  ex- 
planation. This  Inference  of  harm  may 
be  overturned  by  the  circumstances  under 
which  It  was  bad,  if  from  them  it  clearly 
appears  that  the  jury  were  guilty  of  no 
misconduct,  as  when  bystanders  make  ob- 
servations which  are  unwillingly  heard  by 
the  jury,  who  otherwise  are  In  dlBcharse 
of  their  duty.  Brake  v.  State  and  Turner 
V.  State,  supra.  So,  if  the  facts  imicern- 
Ing  the  commnnlcntian  clearly  tend  to 
show  its  harmless  character,  a  new  trial 
will  not  be  granted,  even  thongb  the  Juror 
was  guilty  of  misconduct  in  engaging  in 
a  violation  of  his  duty.  Riley  v.  State  is 
a  case  illustrating  this.  That  was  a  cap- 
ital case.  Two  Jurors  were  shown  to 
have  conversed  with  persons  not  on  tlie 
panel.  Their  conversations  were  vx- 
plained.  This  court  said :  "A  separation 
of  the  Jury,  or  a  conversation  unexplained, 
we  have  held  a  good  cause  for  a  new  trial, 
because  in  such  rase  wo  cannot  know  that 
the  Juror  thus  separating  himself,  or  tbua 
conversing,  was  not  tampered  with.  But. 
on  the  other  hand,  it  is  the  settled  law  of 
tblB  court  that  such  separation  or  conver- 
sation maybe  explained;  and,  nlthoush 
the  juror  may  and  ought  to  be  punished, 
yet,  when  it  is  satlsfac-torlly  shown  that 
he  was  not  tampered  with,  and  that  no 
Influence  unfavorable  to  theprlsonercuuld 
by  possibility  have  existed,  it  is  no  cause 
for  new  trial. "  To  same  effect  Is  Luster 
T.  State,  11  Humph.  169. 

The  conscious  misconduct  of  the  juror 
in  holding  the  communication  furnishes 
the  basis  for  the  inference  that  be  has 
been  tampered  with.  When  this  element 
is  mlsHing  the  presumption  does  nut  and 
should  not  arise,  but  the  effect  of  the 
communication  upon  the  verdict  ahould 
be  made  to  depend  upon  the  circumstan- 
ces. The  rnle,  as  deduced  from  the  cases  by 
Thompson  &  Merrlam  In  their  very  val- 
uable work  on  Jurlcs.soems  to  us  sound. 
It  is  tills:  "Whether  a  communicatlun. 
then,  will  afford  ground  for  new  trial, 
must  depend  upon  its  harmful  tendency; 
and  this  Is  to  be  determined  according  to 
the  circumstances  of  each  case,  having 
reference  to  the  nature  of  the  communica- 
tion, the  person  making  it,  the  time  when, 
the  place  where,  it  was  made,  and  other 
surroundings. "  Section  348. 

Testing  this  assignment  of  errors  by  this 
common-sense  rule,  it  Is  so  far  explained 
as  to  leave  no  doubt  upon  the  mind  o( 
a  court  that  the  Juror  was  not  improp- 
erly influenced  by  the  communication. 

(a)  It  wus  a  letter  from  the  wife  of  the 
Juror.  If  it  had  been  from  some  one  In- 
terested in  the  prosecution,  or  if  It  had 
been  from  some  one  unknown,  the  Infer- 
ence arising  would  be  greatly  streugtb- 
ened. 

(b)  It  wna  opened  and  read  by  the  offi- 
cer charged  with  the  custody  of  the  Jury, 
and  permitted  by  him  to  go  to  the  Jurur. 
This  Is  not  to  be  approved.  The  ofiBcer  Is 
not  the  Judge  of  what  should  be  comma- 
nicatud  to  a  juror.  But  the  record  shows 
without  contradiction  that  the  officer  un- 
derstood that  the  Jurors  might,  with  bis 
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kuowIedKe.  commanlcate  with  their  fami- 
lies, aod  that  sach  bad  always  been  the 
practice  la  that  roiirt.  He  furtbermure 
BbowB  that  the  practice  was  known  to 
the  attorneys  of  the  defendant,  and  that 
at  least  one  of  them  knew  thai  during 
this  long  and  tedtuus  trial  the  jurors  were 
In  the  habit  of  communicatiug  in  the 
hearing  of  the  officer  with  their  families. 
No  objection  is  shown  to  have  been  made 
by  enansel  to  tbe  prantice,  hut  It  is  now 
Bought  to  fasten  upon  the  InHtaore  now 
nnder  conRldcrntlun,  and  secure  a  new  tri- 
al upon  the  ground  that  such  cummunlca- 
Tion  was  unlawful  and  is  nut  sufficiently 
explained.  We  do  not  wish  to  be  under- 
stood as  approving  the  practice  shown 
to  exist  in  the  trial  court.  But  the  fact 
that  it  has  long  been  understood  to  be 
permissible  removes  the  imputation  that 
the  officer  or  juror  was  conscious  of  mis- 
conduct In  this  mutter,  and  in  part  ex- 
plains tbe  failure  of  learned  couuRel  for 
the  state  to  examine  the  witness  as  to  ibe 
purport  of  the  letter  received  by  the  juror. 

(c)  The  evidence  as  to  this  letter  was 
brought  out  by  defendant  himself,  on 
crosK-examloatlon,  It  is  true,  but  it  was 
original  proof.  The  juror  receiving  the 
letter  could  hare  l)een  asked  to  state  the 
contents  of  the  letter  or  to  have  filed  it. 
He  WHS  not.  Tbe  defendant  dropped  the 
subject  with  the  proof  that  the  officer,  aft- 
er opening  and  reading  tbe  letter,  permit- 
ted him  to  see  it.  It  is  not  as  if  the  fact 
were  shown  by  a  witness  who  knew  no 
more  than  the  fact  of  thR  receipt  of  the  let- 
ter. The  witness  knew  tbe  purport.  Tbe 
officer  knew  it,  and  he,  too,  was  dropped 
with  tliR  mere  statement  that  he  carefully 
exaiiiined  every  letter  and  note  received 
by  the  jurors.  Under  all  these  facts  and 
circumstances.  It  seems  to  us  that  tbe  na- 
ture of  this  communication  la  clearly 
shown  to  have  been  doAiestic  and  harm- 
less, and  that  to  grant  a  new  trial  under 
these  circumHtauces,  upon  the  assumption 
tbut  the  wife  of  a  sworn  and  impartial 
juror  has  been  guilty  of  tampering  with 
her  I;iisband  in  the  Interest  of  the  state, 
would  be  (o  extend  the  rule  nn  this  sub- 
ject lieyond  the  reported  cases,  and  sacri- 
fice tbe  substance  to  tbe  husk  of  a  techni- 
cnlUy. 

Siiveatb.  A  similar  assignment  is  relied 
unconceruinga  communication  with  Juror 
Smith.  The  defendant,  as  original  mat- 
ter, elicited  froiu  this  juror,  when  examined 
in  open  court  on  motion  for  new  trial,  the 
fact  that  when  on  the  jury  he  had  met  his 
wife  and  son,  a  boy  of  14,  in  thf  dining 
room  of  the  hotel  where  the  Jury  was 
boarded,  and  there  had  a  conversation 
with  them.  The  subject  was  dropped  by 
defendant  with  the  bare  proof  of  this  fact, 
although,  as  in  the  instance  Just  passed 
upon,  tbe  evidence  was  made  by  himself, 
and  when,  if  he  bad  entertained  any  sus- 
picion that  be  bad  been  in  any  degree  prej- 
udiced, he  could  by  the  same  witness  have 
shown  its  full  purport.  The  facts  tending 
to  explain  this  communication,  and  Indi- 
cating its  harmlessness,  as  appearing  in 
other  parts  of  the  record,  are  these: 

la)  That  Officer  Perkins  was  the  re- 
Bpon$iible  officer  In  charge  of  this  Jury.  He 
ivas  assisted  by  two  others,  but  either 


Perkioa  or  Officer  Hand  was  always  with 
the  jury,  and  generally  both. 

(b)  Officer  Hand  shows  that  when  be 
was  with  the  jury  no  communications 
whatever  occurred  between  it  and  persons 
not  of  the  panel. 

(c)  Tliejury  were  never  separated,  and 
the  communication  between  Juror  Smith 
and  bis  family  necessarily  occurred  when 
with  the  jury,  and  while  Officer  Perkins 
or  Hand  had  charge  of  it. 

(d)  Officer  Perkins  shows  that  it  was 
the  practice  in  the  criminal  court  of  Hbelby 
county,  In  the  hearing  and  presence  of  the 
officer  in  control  of  the  jury,  and  without 
special  leave  of  the  court,  to  permit  jurors 
to  speak  to  members  of  their  families,  and 
to  send  messages  to  them  by  friends.  He 
sbows  that  this  practice  was  known  to 
counsel  practicing  in  that  court,  and  that 
at  least  one  of  tbe  leading  coousel  for  de- 
fendant knew  that  tbe  practice  was  being 
indulged  during  this  trial. 

(«)  No  objection  is  shown  to  have  been 
made  during  the  trial  to  this  very  repre- 
hensible practice,  nor  does  it  anywhere 
appear  that  tbe  learned  criminal  judge 
knew  of  it,  nor  that  his  attention  was 
ever  called  to  it  by  counsel  tor  defendant, 
who  appear  to  have  been  fully  aware  of  it. 

(/)  The  fact  as  to  this  practice,  and  the 
knowledge  of  defendant's  attorney  as  to 
its  continuance  in  this  case,  were  drawn 
from  tbe  officer  by  tlie  defendant,  and  was 
original  evidence.  Defendant  also  asked 
tbe  officer  this  qnestlon :  "Question.  Can 
you  say  that  none  spoke  to  them  a  single 
word  you  didn't  bear?  Answer.  Yea, 
sir;  I  will,  most  emphatically."  From 
this  it  clearly  appears  that  all  these  com- 
munications between  jurors  and  tbelrfam- 
ilies,  wlietber  at  the  hotel  or  in  the  court- 
bouse,  were  beard  by  tbe  officer.  The  offi- 
cer was  not  asked  about  particular  com- 
munications, the  defendant  contenting 
himself  with  this  general  statement,  which 
clearly  covers  the  particular  communica- 
tion nnder  consideration,  as  well  as  all 
others. 

(at)  Tbe  details  of  tbe  several  commoni- 
cations  wem  not  asked  for  by  defendant, 
though  the  evidence,  as  before  stated,  was 
original  evidence.  Introduced  by  himself. 

(A)  Thegeueral  character  and  purport  nf 
all  of  them  is,  however,  shown  by  the  offi- 
cer who,  as  part  of  bis  statement  concern- 
ing his  habit  to  allow  these  conversations, 
described  the  practice  thus:  "When  a 
juror  would  see  one  of  his  friends  in  the 
court  room,  he  would  call  me,  and  say,  'I 
want  to  speak  to  so  and  so,  to  send  some 
message  home.'  We  would  let  that  friend 
come  around  so  the  juror  could  send 
some  message  home."  From  all  these 
facts  and  under  all  the  circumstances  of 
this  case, — looking  to  the  persons  with 
whom  the  juror  conversed,  the  fact  that  it 
was  in  tbe  presence  and  hearing  of  his  fel- 
lows, and  with  tbe  permission  of  the  offi- 
cer and  In  Ills  hearing,  the  entire  absence 
of  any  conscious  misconduct  upon  the 
part  of  either  juror  or  officer,  and  in  view 
of  the  fact  that  the  defendant  himself  drew 
out  the  evidence  as  to  the  fact  of  the  con- 
versation, and  dropped  the  subject  with- 
out any  eflort  to  nho  wits  purport, — we  are 
entirely  convinced  that  this  comrounica- 
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tinn  18  sofflelently  explained,  and  that  no 
poHsible  prejudice  could  have  revolted  to 
<lefeDdat]t  thereby. 

5.  Error  ]n  admlBHlon  of  eTldence. 

First.  That  evidence  was  admitted  na 
to  former  violent  conduct  of  defendant, 
and  breaches  of  the  peace  towards  peraone 
other  than  deceaned.  There  la  nothing  In 
this  objection.  The  defendant  was  ex- 
amined as  a  witness,  and  voluntarily  tes- 
tified to  his  own  peaceable  character,  and 
that  he  had  never  since  1859  been  engaged 
In  any  personal  combat.  The  evidence 
now  objected  to  was  a  cross-examination 
of  the  defendant  as  to  this  evidence  In 
chief.  No  objection  was  Interposed  at  the 
time,  and,  of  course,  none  can  now  be 
heard.  The  defendant  likewise  wont  into 
bis  career  as  an  officer  In  the  service  of  the 
Confederacy.  He  was  cross-examined  as 
to  some  facts  in  this  connection.  It  was 
a  legitlmHte  crnss-examlnatlun  of  the  de- 
fendant, as  to  matter  upon  which  be  had 
been  examined  In  chief. 

Second.  We  come  now  to  consider  some 
very  sweeplqg  objections  to  the  admissi- 
bility of  evidence,  which  it  has  been  urjrent- 
ly  argued  was  incompetent  and  highly 
prejudicial.  These  objections  may  be 
grouped  as  follows:  (1)  Evidence  as  to 
certain  conveyances  made  by  the  defend- 
ant to  a  Mrs.  Pillow.  (2)  Evidence  con- 
cerning the  relations,  social  and  other- 
wise, existing  between  Mrs.  Pillow  and  de- 
fendant. (3)  Evidence  from  and  concern- 
ing certain  acrimonious  litigations  pend- 
ing between  Mrs.  Pillow  and  defendant, 
and  springing  out  of  the  peculiar  relations 
they  had  borno  toeach  other,  and  the  con- 
veyances made  to  her  In  conseqaence  of 
that  relation. 

In  these  litigations  the  deceased,  David 
Poston,  who  was  a  lawyer  of  great 
eminence  and  high  character,  represented 
Mrs.  Pillow  as  leading  counsel.  The  de- 
fendant. King,  was  likewise  a  lawyer  at 
the  same  bar,  and  a  legal  author  of  re- 
pute and  learning.  In  these  suits  involv- 
ing the  entire  estate  of  the  defendant, 
though  aided  by  others,  he  In  the  main 
represented  himself.  The  snlts  were  in- 
stituted by  defendant,  who  thereby  on- 
dertook  to  cancel  the  deeds  executed  to 
Mrs.  Pillow,  and  recover  the  property 
thereby  conveyed.  There  was  much  con- 
flict as  to  what  bad  been  the  circum- 
stances and  consideration  leading  to  the 
deeds.  The  defendant,  as  a  witness  for 
himself,  originally  introduced  very  much 
of  the  evidence  concerning  his  relation  to 
and  suits  with  Mrs.  P.,  and  his  counsel  In 
argument  and  brief  have  failed  to  discrim- 
inate between  that  pot  in  by  the  defend- 
ant and  that  introduced  by  the  state  over 
obJei!tion. 

The  criticism  of  the  court's  action  con- 
cerning this  alleged  prejudicial  evidence 
has  been  so  indiscriminate  and  sweeping 
as  to  embrace  both  classes  of  proof.  The 
theory  of  the  defense  was  on  the  trial, 
and  still  is,  that  certain  statements  ap- 
peared in  an  answer  in  equity  filed  by  Mrs. 
P.  which  seriously  reflected  upon  the 
character  and  honor  of  Mrs.  King,  the 
wife  of  defendant,  and  that  the  deceased 
was  responsible  for  these  statements  to 
the  hnsband    of   the  insulted   wife.    The 


defendant  by  his  own  evidence  sought  to 
place  himself  In  the  attitude  of  a  loyal 
and  loving  husband,  championing  the 
fame  and  honor  of  a  devoted  wife,  as  to 
whom  this  record  contains  not  one  word 
to  her  discredit.  To  support  this  honor- 
able motive  he  Introdnced  the  pleading 
containing  the  particular  matter  com- 
plained of,  and  such  other  parts  of  the 
record  in  those  suits  as  bo  regarded  neceii- 
sary.  As  a  witness  he  stated  his  construc- 
tion of  the  paragraph  alluding  to  his  wife, 
giving  it  a  meaning  absolutely  without 
foundation,  and  calculated  to  arouse  the 
stormiest  passions  which  could  agitate  a 
manly  bosom.  He  undertook,  In  advance 
of  assault,  to  explain  his  relations  I'D  Mrs. 
P.,  and  the  circnmstancos  and  considera- 
tion moving  him  tu  make  wills  and  dends 
in  her  favor,  by  which  be  stripped  himself 
of  Ills  entire  estate.  Fur  this  purpose  he 
went  fully  into  the  history  of  his  acquaint- 
ance with  her,  and  analyzed  the  cbar- 
HCter  of  his  affection  and  attachment, 
giving  his  own  color  to  conduct  which  he 
admits  had  occasioned  gossip  and  scan- 
dal, and  which  seemingly  presented  him 
as  the  protector  and  champion  of  one  other 
than  the  woman  he  had  vowed  at  the 
altar  to  honor  and  cherish. 

The  state  upon  his  cross-examination 
undertook  to  meet  this  theory,  and  con- 
tradict his  testimony,  by  the  introduction 
of  other  parts  of  the  records  in  the  pend- 
ing suits,  and  by  his  own  depositions  filed 
therein.  It  sought  to  show  that  the  de- 
fendant had  long  cherished  the  wish  to  ob- 
tain a  divorce  from  hin  wife,  and  had 
agreed  to  marry  Mrs,  P.  when  this  should 
be  granted.  It  sought  to  show  that  the 
objectionable  pleading  had  been  filed  some 
18  months  before  the  assault  on  deceased, 
and  that  nothing  contained  in  it  could 
have  properly  excited  the  resentment  of 
defendant.  The  defendant  had  stated  th(» 
effect  of  this  pleading  to  have  been  the 
destruction  of  the  happiness  of  himself 
and  wife.  "That  Ills  old  acquaintances 
on  the  street  avoided  him."  "The  door- 
bell ceased  to  ring."  The  state  sought  to 
show  that  his  real  motive  was  revenge. 
Poston  had  espoused  the  cause  of  Mrs. 
Pillow,  and  endeavored  to  show  that  the 
deeds  to  her  rested  upon  a  moneyed  con- 
sideration. The  defendant,  to  overthrow 
this,  alleged  an  agreement  to  marry  when 
he  could  obtain  a  divorce.  The  pleadings 
were  sensational.  They  naturally  found 
their  way  to  the  public  press.  The  result 
was  public  disgrace,  as  well  as  the  pos- 
sible loss  of  his  entire  estate.  These  con- 
siderations the  state  undertook  to  show 
led  to  such  feelings  of  malice  and  resent- 
ment as  resulted  In  the  killing  of  the 
lawyer  who  had  stood  across  his  path, 
and  subjected  hini  to  public  disdain  and 
opprohlum.  Much  of  the  evidence  offered 
by  the  state  on  th^e  topics  was  clearly 
admissible  for  the  purpose  of  contradict- 
ing the  defendant;  much  was  admissible 
upon  the  ground  that  the  state  was  en- 
titled to  such  other  parts  of  a  record  In- 
troduced by  an  adversary  asrelated  to  the 
same  subject.  Still  more  of  the  evidence 
objected  to  was  admissible  as  independ- 
ent proof  tending  to  show  the  malice  of 
the  defendant,  or  contradict  that  asserted 
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br  hiniRelf  as  a  witnesB.  We  have  care- 
folly  examined  all  exceptions  reserved  to 
evidence  by  tbe  defendant,  and  are  clearly 
of  opinion  that  no  reversible  error  is  pre- 
sented by  any  one  of  them. 

6.  It  is  next  assigned  as  error  that  a 
new  trial  was  not  granted  because  of  al- 
leged intemperate  and  improperarRuraenk 
by  tbe  district  attorney  in  closing  tbe 
case.  Tbis  argument,  as  talseti  down  by 
tbe  shorthand  reporter,  is  made  part  o( 
the  bill  of  exceptions.  We  hare  carefully 
examined  it.  It  does  not  contain  any 
statement  of  evidence  relating  to  or  affect- 
ing this  defendant  for  which  there  is  not 
some  aathurlty  in  tbe  record.  The  ob- 
jections principally  orged  against  parts 
of  it  apply  rather  to  the  reference  made 
by  tbe  state  officer  to  the  facts  of  certain 
other  causes  tried  In  that  court,  and  re- 
salting  in  conviction  afUrmed  by  this 
cuart.  Mere  allusions  to  other  causes, 
as  illustrations  of  argument,  has  been 
held  by  tbis  court,  in  one  of  its  best-con- 
sidered cases,  to  be  Insufficient  ground  for 
a  new  trial.  Nortbington  v.  State,  14 
Lea,  424.  No  objection  was  made  or  ex- 
ceptton  reserved  to  any  part  of  the  argu- 
ment now  complained  of.  The  trial  Judge 
«ogbt  not  to  be  put  in  error  for  falling  to 
cheek  or  reprove  mere  intemperate  argu- 
ment, or  historical  reference  to  the  facts 
and  results  in  other  causes,  unless  objec- 
tion be  taken  at  the  time  and  a  ruling  re- 
quested. This  case  is  distinguished  from 
Staples  V.  State,  88  Tenn.  231, 14  S.  W.  Rep. 
60a.  and  Swain  v.  State,  Jackson,  1890,1 
In  that  tbe  language  complained  of  was 
onezcepted  to  at  the  time. 

Counsel  lor  the  defendant,  after  tbe  ar- 
Koment  of  the  case  had  been  completed, 
requested  tbe  following  instructions  rela- 
tive to  certain  remarks  of  tbe  attorney 
general,  made  in  his  closing  speech  to  tbe 
jury,  vis.:  "(1)  It  is  tbe  duty  of  the  jury 
to  decide  the  case  solely  by  the  law  as 
'g:iven  you  by  tbe  court,  and  tbe  evidence 
as  given  you  by  the  witnesses.  Counsel 
for  tbe  prosecution  and  defense  are  per- 
mitted to  address  you  in  favor  of  their  re- 
iil>ective  sides,  but  dennnciation  of  tbe  de- 
fendant or  witnesses,  in  language  of  bit- 
terness or  passion,  should  not  be  regarded 
by  you.  nor  Influence  your  verdict.  Nor 
should  yon  regard  that  part  of  the  attor- 
ney general's  speech,  when  addressing 
you.  In  which  he  told  you  that  tbe  wife  of 
the  defendant  was  made  to  apologise  to 
Mrs.  Pillow,  because  there  was  no  evi- 
dence of  such  apology,  nor  that  part  In 
which  be  tells  you  of  the  Parker  Harris 
Case,  and  the  Urenisb  Case,  as  it  is  tor 
yon  to  decide  this  case  on  the  evidence  in 
it  alone,  and  nut  upon  what  other  juries 
may  have  done  in  other  cases,  the  facts  of 
which  are  not  reported  in  the  books,  and 
not  in  evidence  before  you.  (2)  At  tbe 
farther  request  of  defendant,  I  further  in- 
struct you  that  you  should  not  regard  the 
attorney  general's  statement  In  argument, 
that  at  the  time  of  the  homicide  '  that  de- 
fendant was  behind  tbe  post,  if  tbe  truth 
was  known,'  as  there  is  no  evidence  to 
■■bow  that  defendant  was  so  concealed. 
Nur  sboold  you  regard  the  fact  stated 

■  Ho  opiiiion  flled. 


by  the  attorney  general  In  argument  that 
'  the  defendant  told  the  newspaper  report- 
ers after  tbe  homicide  that  be  bad  no 
statement  to  make,'  because  the  court  ex- 
cluded this  evidence,  and  it  is  not,  there- 
fore, before  you  for  consideration  at  all." 
There  was  no  error  In  refusing  these  re- 
quests as  they  were  found.  The  first  was 
clearly  objectionable,  becaose  not  specidc 
In  Its  reference  to  tbe  language  ol "  bitter- 
ness and  passion. "  It  pointed  out  noth- 
log,  and  was  intended  as  a  sweeping  crit- 
icism of  an  argument  not  objected  to 
when  made,  and  sought  to  be  weakened 
by  a  general  observation.  The  Jury  bad 
been  fully  Instructed  that  they  must  try 
the  ease  upon  the  sworn  testimony  alone, 
and  without  bias  or  prejudice.  If  any  fur- 
ther instruction  were  proper  to  insure 
such  a  consideration  of  tbe  case,  the  in- 
stroction  should  have  been  so  framed  as 
to  point  out  tbe  particular  evil  to  be 
guarded  against.  The  instruction  was 
objectionable  upon  another  ground.  It 
embraced  a  statement  to  the  Jury  that 
there  was  no  evidenceto  support  a  partic- 
ular argument  made  by  the  attorney  gen- 
eral, when  the  record  shows  that  there 
was  evidence  temliug  to  justify  tbe  con- 
tention of  that  officer.  Tbe  court  cannot 
be  put  in  error  for  refusing  a  request  which 
embraces  both  proper  and  improper  mat- 
ter. The  second  request  was  properly  re- 
fused .  There  was  evidence  tending  to  sup- 
port tbe  argament  sought  to  be  elimi- 
nated. 

7.  The  motion  for  a  new  trial,  based  up- 
on newly-discovered  evidence,  tending 
to  support  the  defense  of  Insanity,  was 
properly  overruled.  The  evidence  was 
cumulative,  and  no  sufficient  diligence  is 
shown  in  the  effort  to  get  tbe  testimony 
tor  which  a  new  trial  was  asked.  Besides, 
It  seems  to  us,  upon  a  careful  considera- 
tion of  tbe  whole  evidence,  that  a  new 
trial  tor  the  purpose  of  submitting  the 
evidence  newly  discovered  could  be  of  no 
possible  advantage.  That  in  the  record, 
added  to  that  discovered,  it  seems  to  us. 
could  not  together  engender  a  doubt  ol 
the  legal  responsibility  ol  the  defendant, 
judging  him  by  his  own  evidence  as  a  wit- 
ness, concerning  his  conduct  and  actions 
on  the  day  and  at  tbe  moment  of  the  kill- 
ing of  deceased. 

8.  The  charge  Is  full  and  tree  from  any  er- 
ror of  which  defendant  can  complain.  De- 
tached sentences  have  been  pointed  out  as 
erroneous.  These  sentences,  when  taken 
In  connection  with  their  context,  are  un- 
objectionable. Some  criticism  has  been 
urged  against  a  clause  wherein  the  court 
told  the  jury  that  the  premeditation  nec- 
essary to  constitute  murder  In  the  first  de- 
gree "draws  with  It  tbe  necessity  of  ex- 
press malice  towards  the  victim  on  the 
part  of  the  assailant,"  because,  said  bis 
honor,  "It  would  be  impossible,  in  the  na- 
ture of  things,  for  premeditation  to  exist 
to  wards  an  Individual  without  at  tbesame 
time  having  towards  that  individual  the 
express  evil  intent  constituting  express 
malice."  This  is  substantially  repeated 
where  the  court  said :  "If  you  are  satis- 
fled  from  the  proof  thatdefendantpremed- 
Itated  the  death  of  the  deceased,  David  N. 
Poston,  tbis  ingredient  of  murder  in  the 
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flnit  deRree  vroald  naturally  draw  with  It 
the  neceHsity  of  expreBH  nialU-e  towards 
the  deceased  on  thepart  oftbedereiidant." 
"This  la  evident,"  adds  the  coort, 
"should  It  appear  that  the  defendant  with 
a  sedate  and  deliberate  mind,  and  formed 
design  towards  the  deceased,  killed  him; 
which  formed  desiprn  may  be  inferred  from 
external  circamstonce«,  discloslDK  the  in- 
ward Intention,  sach  as  lyiiiR  in  wait,  an- 
tecedent threats, former  KrudRes,  and  con- 
cocted suliemes  to  do  the  deceased  some 
bodily  harm."  The  court  had  previously 
Instructed  fully  as  to  the  necessity  of  de- 
liberation and  malice.  He  had  defined 
"premeditation."  He  was  considering 
mnrder  in  the  flrat  degree  alone  In  this 
part  of  his  charge.  Subseqnently  he  told 
the  Jury  of  the  effect  In  reducing  the  de- 
gree of  crime  which  wonld  result  from  th(> 
presence  of  provocation  or  passion.  The 
HUgicestion  that  a  man  in  self-defense  may 
premeditate  the  killing  of  hia  adversary, 
and  that,  therefore,  malice  is  not  presumed 
or  interred  from  premeditation,  is  fally 
met  when  the  court  came  to  the  charge 
upon  the  subject  of  self-defense. 

The  charge  on  the  subject  of  insanity  Is 
in  accord  with  Htuart  v.  State,  1  Baxt. 
178.  On  the  burden  of  proof  concerning 
insanity  tne  court  said:  "The  material 
question  for  your  coosideratiou  is,  was 
the  act  of  killing,  as  charged  In  this  case, 
the  deliberate  act  of  a  sane  man?  The 
law  presumes  that  every  man  is  sane  nntil 
the  contrary  is  proved,  and,  when  Insani- 
ty is  set  up  as  a  defense  to  any  criminal 
charge,  the  burden  of  proof  is  upon  the 
party  allegln-j;  It.  The  court,  however, 
charges  you  that  if,  from  all  the  proof  In 
the  case,  you  have  a  reasonable  doubt  as 
to  whether  the  defendant  was  anne  at  the 
time  he  committed  the  act  charged,  he  Is 
entitled  to  the  benefit  of  the  doubt,  and  in 
that  event  your  verdict  will  be  'Not  goil- 
ty."*  In  the  leading  case  of  Dove  v,  State 
this  court  said :  "It  may  be  safely  stated 
thatno  person  can  be  guilty  of  mnrder  who 
has  not  sufflulent  discretion  or  discern- 
ment to  distinguish  bet  ween  good  and  evil, 
and  who  lias  no  conscience  of  doing 
wrong.  The  taw  presumes  every  person 
to  have  this  sound  memory  and  discretion. 
Therefore,  when  the  defendant  was  put 
upon  his  trial  for  murder.  It  was  not  nec- 
essary tor  the  state  to  adduce  proof  of  liis 
sanity.  The  presumption  of  la  w  stood  for 
and  supplied  theproof.  It  he  relied  on  the 
defense  of  insanity,  the  burden  of  proof 
was  upon  him  to  show  that  be  was  not  of 
sound  memory  and  discretion."  Again 
the  court  said :  "But  suppose  the  proof  In 
the  cause  makes  uneven  balance  in  the 
niln<la  of  the  jury  whether  the  defendant 
was  sane  or  Insane.  How,  in  that  state 
of  doubt,  could  the  jury  find  that  the  de- 
fendant did  the  killlogwillfnlly, deliberate- 
ly, mallclonsly,  and  premeditatedly?  They 
are  in  doubt  about  his  being  of  sound 
niem<»ry  and  discretion.  •  •  •  The  pre- 
Hnmption  of  sanity  stands  for  sufHcient 
proof  of  sanity  until  the  presumption  is 
overturned.  When  theproof  of  insanity 
makes  an  equipoise,  the  presumption  of 
sanity  is  neutralixed,  it  is  overturned,  it 
ceases  to  weigh,  and  the  jury  are  in  rea- 
sonable donbt."    8  Beiak.  370,  871.    The 


charge  was  fully  as  favorable  as  the  de- 
fendant wasentltled  to.  Upon  tbegeneral 
subject  of  insanity,  the  charge  we  have 
eieawhere  stated  was  in  accord  with  our 
declslona,  and  there  was  no  error  In  ^fus- 
ing the  additional  charge  asked  for. 

9.  A  motion  in  arrest  of  judgment  was 
entered  and  overruled.  The  motion  was 
In  these  words:  "Comes  the  defendant, 
and  movco  the  court  In  arrest  of  judgment 
on  the  verdict  of  conviction  rendered 
against  him  on  July  3,  1891 ;  and  tor 
grounds  of  motion  states  that  on  Thors- 
day,  July  2,  1891,  the  afternoon  the  sheritt 
of  the  county  announced  In  open  court 
that  the  criminal  court  of  Shelby  county 
was  adjourned  until  Monday,  July  6,  1891, 
at  half  past  8  o'clock  in  the  morning  of 
said  day.  The  court  was  not  thereupon 
lawfully  In  session  on  Friday,  July  3,  1891, 
at  the  time  the  verdict  was  rendered  and 
received  againstdefendant."  The  minutes 
of  the  court  did  not  support  this  motion. 
By  the  record  It  appeared  that  the  adjourn- 
ment on  the  2d  of  July  was  to  the  .Sd  of 
July,  and  the  same  record  showed  the 
court  in  session  on  the  8d  pursuant  to 
the  adjournment,  and  the  return  of  tbe 
Jury  into  court  on  that  day  with  the  ver- 
dict. A  motion  in  arrest  of  judgment 
must  be  rested  upon  that  which  appears 
of  record,  and  evidence  aliinde  Is  not  ad- 
missible upon  such  a  motion.  State  t. 
Allison,  8  Yerg.  428;  State  v.  Rogers,  e 
Baxt.  563.  The  motion  was  therefore 
properly  overruled.  Bat  It  it  be  consid- 
ered as  a  motion  tocorrect  the  record, sup- 
ported by  affidavit  that  the  sherlll  did 
announce  an  adjournment  to  July  6tb, 
then  it  is  equally  unavailing.  The  an- 
nouncement by  the  sheriff  did  notconclnde 
the  court  from  having  the  minutes  show 
an  adjournment  to  a  different  t'me. 
Whether  the  sherIB  made  a  mistake  or  the 
judge  retracted  the  order  is  equally  onlra- 
portant.  The  record,  as  made  up  by  the 
judge  and  as  signed  by  him,  is  conclusive 
of  the  (act  that  the  adjournment  was  to 
the  8d  of  July,  and  the  record  of  that  day 
shows  the  court  In  session,  and  this  as 
well  as  other  business  to  have  been  trans- 
acted. 

10.  There  was  no  error  in  the  admlssloii 
of  the  dying  declaration  made  by  the  do- 
ceased.  The  evidence  clearly  shows  that 
it  was  made  In  the  belief  that  death  was 
certain  and  impending.  It  was  reduced 
to  writing  at  his  dictation,  and  signed 
by  the  deceased.  The  writing  contained 
the  only  declaration  made,  and  it  was 
properly  admitted  as  the  best  evidence  of 
what  his  declarations  had  been.  It  wnsin 
these  Words:  "I  was  walking  down  Main 
Street  just  in  front  of  Byrd'a  old  stand. 
I  saw  H.  Clay  King  approaching  me,  I 
thought  with  intention  of  Bp°aking  to 
me.    He  walked  up  In  front  of  me,  and 

told  me  I  was  a  d d  s n  of  a  b h. 

He  pulled  a  pistol,  and  fired,  pushing  it 
right  at  my  body.  No  conversation  bud 
occurred  between  ns  at  all.  I  made  no 
effort  to  resist  what  he  said.  He  shot 
me  in  an  instant."  Tbe  defendant,  after 
stating  that  he  met  deceased  accidentally, 
and  that  in  standing  on  the  side  of  the 
street  in  front  of  a  cigar  store  he  had  no 
desire  or  expectation  of  meeting  deceased,. 
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said,  wben  examined  as  a  witnese  for  blm- 
tioir:  "  Mr.  PuRton  name  along.  When  Mr. 
Fuatun  gut  opposite  me  be  looked  at  me, 
and  1  looked  at  him.  and  I  asked  Mr. 
Poston  to  withdraw  the  charge  that  be 
had  made  afcalnst  my  wile  and  myself  in 
a  cruBB  bill  in  a  salt  in  ArkansaB,— Kinf; 
vs.  PIHow.  Mr.  Foaton  Bald  be  wouldn't 
do  it.  1  then  said, 'Mr.  PoBton,  you  are 
a  RcuuDdrel.*  Mr.  Poston  thereupon  de- 
nounced me.     He  nays, 'Too  are  a  liar,  a 

Bcnonili-el,  and  a  a n  of  a  b h.'   That 

waa   in   front  of  Lee's   store.     I  looked 
down   in  front  of  that  alley,  and  I  told 
Mr.    PoBton   to  stand   back.    His  hands 
were  In  bis  orercoat  or  coat,  or  whatever 
it   wad.    1  then  drew  my  pistol,  and  Rave 
bim    line  shot,  and  be   retreated.    1  coald 
hnve  given  him  five  more,  but  I  only  gave 
him   one  to  repel    the   assault.    That  la 
what  occurred.    Question.  What  you  did 
was   In   response   to  the  demonstration 
that  be  made  with  bis  hands,  either  under 
his   overcoat  or    hack    against  his   blp? 
Answer.  I  don't  know  whether  his  baud 
was  on  bis  hip.    Ii  was  under  his  over- 
coat. I  couldn't  tell  whether  it  went  back 
or  into  bis  pocket.  It  went  under  his  over- 
coat.   Q.  From  his  manner  and  demon- 
stration, what  did  yon  understand   was 
his  purpose?    A.  Why,  be  was  advancins 
upon  me,  of  coarse,     i  supposed  that  be 
was  armed  either  with  a  knife  <ir  pistol  or 
some  other  weapon;  bat  be  was  advan- 
dog,  and  I  told  blm  to  stand  hack.  I  was 
In  the  alley.    It  was  done   quickly.    He 
rame  np  within  three  feet  of  me.    T  bad 
hacKed  Into  the  month  of  the  alley. "    The 
ronHirt  li«-tween  def«>ndant'B  testimony  In 
bis  own  behalf  and  the  dying  declaration 
of  the  deceased    was  irreconcilable.    The 
court  gave  defendant  a  charge  more  favor- 
able than  be  could  rightly  have  demanded 
In  telling  the  Jury   that,  if  they  believed 
the  fucts  to  bo  as  stated  by  defendant, 
tiiejr  Hboold  acquit   him.     The  bystand- 
ers who  saw  and  beard  what  passed  wei-e 
exnmibe<l.    The  overwhelming   weight  of 
tbWr  evidence  was  that  no  colloquy  what- 
ever occarred,  and  that  tbedeceased  made 
110  such  demonstration  as  described  by 
dMenriant.    The  fact  that  a  grudge  existed 
between  the  parties,  and  that  defendant 
liore  great  111  will  to  deceased,  is  not  dls- 
pined.    The  weight  of  theevidenrestrong- 
ly  HhoTvs  that  defendant  did  not  meet  de- 
4-eaRed  accidentally,  hut   that  be  bad  been 
looking  foi    him,    and    had    rroHsed    the 
••trpet   to  Intercept  him  when  he  observed 
liiH  approach.    He  was  observed  by  sev- 
iTul  witneeses.  Just  before  the  approach  of 
Mr.PuHtiin,  to  be  standing  in  tlie  attitude 
<>i  one  watching.    He  bad  on  an  overcoat 
with  a  side  p<jcket.    In  this  he  had  his 
liitht  band,  grasping  the  partly  dlHcIosed 
liHiiUleof  an  Improved  self-cocking  revolver 
ol  heavy  caliber.    The  weight  of  evidence 
rienrly  shows  a  deliberate  and   premedi- 
tated purpose  to  kill  deceased   on  sight. 
The  verdict  Is   well  supported.    The  de- 
fendant was  entitled   to  a  full,  patient, 
and  Impartial  trial.    This  be  has  had  by 
a  jury  ol  his  own  selection.    Upon  his  ap- 
I>eal  the  record  baa  been  laboriously  re  ex- 
amined.   No  doubt  exists  as  to  the  rlglit- 
«OQgDMs  and  Justice  of  the  Judgment  from 
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wblcb  be  has  appealed.  The  defendant 
stands  condemned  by  that  law  at  whose 
altar  be  haaso  long«tood  as  a  minlsteriug 
priest.  The  decrees  ol  that  law,  to  ba  re- 
spected, must  be  Impartial,  for  all  are 
within  its  compRgB,  "the  very  lowest  as 
feeling  Its  care,  and  the  very  greatest  as 
not  exempted  from  its  power." 

S.NODORAss,  J.,  (dtsaentiair.)  I  cannot 
concur  In  the  concluuion  reached  on  the 
question  of  communications  with  the 
Jury.  I  understand  the  rule  to  be  that, 
when  a  communication  is  shown  to  have 
been  made  to  a  Juryman,  it  devolves  upon 
the  state  the  onus  of  sbowiag  clearly  that 
It  was  not  projudiciai  to  defendant.  The 
law  does  not  undertake  to  determine  bow 
injurious  Influences  may  be  traUHrottted 
from  without,  or  assume  that  it  may  not 
be  done  through  relatives  and  fumilies  of 
Jurymen.  It  forbids  them  ail,  and,  when 
It  ap(>ear8  that  a  communication  of  any 
kind  has  been  allowed,  the  t-stabllsbment 
of  the  fact  makes  It  unlawful,  however  In- 
nocent. Whatever  may  be  Its  nature, it  Is 
not  merely  presumed  to  be.  It  is,  unlawful; 
but  U  in  fact  It  is  explained  as  Innocent  in 
Its  nature,  and  not  prcjuiilclal  to  defend- 
ant, the  reception  of  such  communication  Is 
not  reverHlble  error.  Hero  written  and  oral 
cummunlcatlons  of  relatives  and  lamilieH 
are  proren.  It  Is  not  only  not  proven  in 
explanation  what  certain  of  these  com- 
munications were,  but  it  is  not  even  said 
by  the  otflcers  who  had  charge  of  the  jury 
in  their  testimony  on  this  point  that  they 
were  not  about  this  case,  nor  even  the 
opinion  expressed  that  they  were  not  prej- 
udicial to  defendant.  The  view  that  this 
Is  technical  Is  true.  It  Is  technical,  in  one 
sense,  that  a  Jury  must  be  kept  separate 
and  apart  from  others,  and  not  be  com- 
municated with;  and  in  another.  It  is 
technical  that  defendant  is  entitled  to  a 
trial  at  all;  but  tbecommunlcatlon  which 
Is  forbidden  when  unexplained  can  never 
be  otlier  than  material,  unless  we  change 
the  rule,  and  presume  tbem  all  lawful 
and  harmless  until  the  contrary  appears. 
Like  all  other  rules  of  law.  It  must  have 
a  statement  In  terms.  This  Is  its  tormnia 
and  expression.  If  it  be  the  "husk  of  a 
technicality,"  as  Indicated  by  the  major- 
ity. It  is  only  unfortunate  in  present  char- 
acterization. The  rule  remains  sound, 
however,  as  an  essential  requisite  to  se- 
cure the  most  Inestimable  right  of  the 
citizen.— that  of  a  fair  trial.  Entertaining 
this  view,  I  think  a  new  trial  should  be 
granted. 


Fi.vi^icy  V.  Barkkr. 

of  Missouri,  1 
June  6,  1893.) 


{Supreme  Court  of  Missouri,  DlvltUm  Ko.  t. 

Jun 


ExECOTios — Sals — Homestbad  ExsMprtoN. 

Where  the  sheriff  levies  upon  and  sells 
property  which  the  execution  debtor  mucht  have 
selected  as  exempt  under  the  laws  of  Missouri, 
(Rev.  St.  18S9.  {  4007.)  a  title  passes  to  the  pur- 
chaser, notnithstaodiuK  the  failure  of  the  sheriff 
to  notify  the  debtor  of  his  right  to  make  inch  se- 
lection. 

(Syllabus  by  the  JudgeJ 
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Appeal  from  clrciitt  court.  Jackson  coun- 
ty;  JoHx  W.  Henry,  JuUk<>. 

Ejectment  by  one  Finley  against  one 
Barker.  Plaintiff  had  jud^rment,  and  de- 
feudant  appeals.    AfBrmed. 

Chaae  <S  Powell,  for  appellant.  Wm.  Al- 
britain  and  Wash  Adams,  for  respondnnt. 

Babci.ay,  J.  This  Is  an  action  of  eject- 
ment for  a  piece  of  land  In  Kansas  City, 
Mo.  Defendant  was  the  owner  of  the  lot 
when  a  ]ndi;aient  was  obtained.  December 
28,  1885,  against  blni  by  a  Mr.  Loritt,  un- 
der which  it  was  sold  on  execution.  May 
15,  lt<<SK.  The  judgment  creditor  purchased 
It  for  9100,  and  received  the  sheriff's  deed 
therelor.  In  AuKust,  1888,  the  purchaser 
made  a  quitclaim  conveyance  of  the  prop- 
erty to  plaintiff,  who  brouKht  this  action, 
September  15,1888.  The  defense  goes  on 
the  theory  that  no  title  passed  by  the  exe- 
cution sale,  because  the  sheriff,  before 
levying  the  execution,  did  not  apprise 
defendant  of  his  right  to  the  exemptions 
secured  him  by  the  laws  of  Missouri,  or 
appoint  appraisers  to  value  and  set  apart 
the  same.  Rev.  St.  1889,  §  4907,  same  as 
section  2347  of  1879.  Defendant  dues  not 
assert  that  the  property  Is  a  homestead, 
or  that  It  comes  within  the  statutory 
specifications  of  absolute  exemption.  He 
claims  that  he  had  the  right  to  select  it 
as  exempt,  and  to  have  the  opportunity 
for  so  doing,  in  default  of  which  the  levy 
and  sale  are  invalid.  Without  reaching 
the  considerations  arising  from  the  later 
transfer  to  plaintiff,  it  will  suffice  to  say 
that  the  failure  of  the  levying  officer  to 
notify  the  defendant  of  bis  right  to  select 
certain  property  cannot  logically  impress 
au  exemption  upon  defendant's  property 
that  has  nerer  been,  in  fact,  selected.  Un- 
til the  selection  is  made,  the  property  is 
subject  to  levy.  If  defendant  has  sus- 
tained Injury  In  consequence  of  the  failure 
to  apprise  him  of  his  right,  (as  the  law 
prescribes, )  that  injury  cannot  be  taken 
as  a  substitute  tor  the  selection  of  the 
property  sold,  which  the  defendant  might 
or  might  not  have  made.  It  may  give  him 
Home  other  right  of  action,  but  dues  not 
constitute  a  defense  to  this  case.  We  ap- 
prove the  views  of  this  subject  taken  by 
the  St.  Louis  court  of  appeals  In  Alt  v. 
Bank,  liasO,)  9  Mo.  App.  91.  The  forego- 
ing Is  the  only  asRlgnnient  of  error  which 
appears  to  call  for  remark,  and,  finding  it 
untenable,  we  all  agree  in  affirming  the 
judgment. 


Sdomatk  t.  Bailry  et  al. 

(Supreme  Court  of  MUsou7%  Division  No.  1. 
June  »,  1893.) 

Wills— CoHSTRncTioN—DKsoBiPTioN  o»  Prop- 

BRTT. 

1.  In  the  conatmction  of  a  will,  the  Inten- 
don  of  the  testator,  as  gathered  from  the  terms 
he  has  used  to  express  it,  should  be  giveti  para- 
mount force  and  effect. 

2.  The  word  "estate"  is  applicable  alike  to 
real  and  personal  property,  and  in  this  case  is 
held  to  apply  to  both. 

3.  The  word  "bequeath"  is  enlarged  by  the 
context,  in  this  case,  to  mean  "glre"  or  "devise.'' 

'Syllabus  by  the  Jndue.) 


Appeal  from  circuit  court.  New  Madrid 
county;  H.  C.  O'Bbtak,  Judge. 

Action  by  Shumate  against  Bailey  and 
others.  From  the  judgment  of  tbo  lower 
court,  defendants  appeal.    Keversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Barclay,  J. : 

This  Is  an  action  for  the  partition  of 
land  In  New  Madrid  county,  Mo.  After  a 
judgment,  ascertaining  the  Interests  of 
the  several  parties  and  directing  a  sale, 
tbe  land  was  sold,  and  the  proceeds  await 
the  disposition  of  this  appeal.  Tbe  will 
mentioned  In  the  opinion  reads  as  fol- 
lows: "I,  John  Tbomas  Miller,  of  Big 
Prairie,  New  Madrid  county,  Mo.,  being 
of  sound  mind  and  Judgment,  do  hereby 
execute  this,  my  last  will  and  testament; 
and,  for  the  purpose  of  carrying  out  the 
provisions  herein  contained,  do  hereby  ap- 
point Alfred  SIkes,  Esq.,  of  Big  Prairie,  to 
be  my  executor  and  administrator,  with 
full  power  to  hlui  to  act  In  tbe  premises. 
First.  I  desire  that  my  wife,  Mary  Ann 
Miller,  shall  have  her  liferent  Interest  In 
all  my  heritable  property.  Second.  That 
she  shall  receive,  and  I  hereby  bequeath  to 
her,  tbe  following  personal  effects  belong- 
ing to  me,  viz.,  all  my  household  furniture, 
kitchen  utensils,  mule,  buggy  and  har- 
ness, cow  and  calf,  corn,  oats,  and  fodder, 
at  my  house  and  farm  in  Big  Prairie. 
Third.  That  out  of  tbe  readiest  tauds  of 
my  estate  she  shall  be  paid  f  700.00,  (seven 
hundred  dollars,)  five  hundred  of  which 
shall  be  applied  to  building  her  house  on 
whatever  location  she  shall  choose,  the 
remaining  two  hundred  dollars  being  for 
her  immediate  necessities.  Fourth.  That, 
when  the  balance  (after  deducting  said 
payments  to  my  wile)  of  my  estate  shall 
be  realized,  it  shall  be  divided  in  three 
equal  parts,  one  part  whereof  I  bequeath 
to  my  said  wife,  and  the  remaining  two 
parts  to  the  said  Alfred  Slkes  as  curator 
for  my  two  children,  Leila  F.  Miller  and 
Cora  Ellen  Miller;  and  I  direct  the  Bald  Al- 
fred Sikes  to  Invest  said  two  shares  to  the 
best  advantage  he  can  for  the  benefltof 
my  said  two  children,  he  paying  it  over 
to  tiiem,  with  tbe  accumulations  thereon, 
on  their  attaining  majority,  or  nt  their 
marriage,  if  that  sbali  sooner  happen; 
and  in  the  event  of  said  children,  or  either 
of  them,  dying  without  lawful  Issue,  then 
said  shares  or  share  shall  revert  to  my 
heirs  at  law.  Filth.  That  my  said  wife 
shall  be  guardian  for  my  two  said  chil- 
dren, and  shall  have  the  exclusive  control 
of  them,  boarding  and  providing  for  them, 
freeof  all  expense  to  them,  except  for  cloth- 
ing and  education,  which  shall  be  paid 
out  of  their  own  sliare  of  myestate.  Wit- 
ness my  hand  this  twenty-fifth  day  of 
January,  eightpen  hundred  and  seventy. 
John  T.  Millkk."  It  was  duly  attested 
and  probated.  Its  proper  construrtion  is 
the  only  Issue  on  this  appeal.  The  other 
(acta  are  mentioned  in  tbe  opinion  of  the 
court 

R.  B.  Oliver  and  Wllsua  Cramer,  for  ap- 
pellant.   J.  J.  Russell,  for  respondent. 

Barclay,  J.,  (after  statla/f  tbe  Acfs.l 
In  this  proceeding  (or  partition  the  trial 
court  adjudged  the  respective  Interests  of 
the  partlcH  upon  the  theory  that  the  will 
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ol  John  T.  Miller,  deceased,  (a  fall  copy  of 
which  appears  in  the  accompanyingetate- 
meot.)  did  not  reach  or  devlne  bis  real  es- 
tate, and  thiit  he  died  Intestate  as  to  sach 
realty.    That  view  was  indicated   by  the 
rejection  of  a  declaration  of  Inw,  tendered 
by  appellants.  pmbodylnK    the  converse 
proposition,  to  the  refusal  of  ivhicli  they 
excepted.     No   Instructions   were   given; 
none  other  refused.    The  appellants  claim 
that  the  will  disposed  of  all  bis  property, 
real  and  personal.    The  decision  of  the  Is- 
B-iie  thus  raised  determines  the  amount  of 
Interest,  In  the  subject-matter  of  this  ac- 
tion, properly  belunKlng  to  each   of  the 
parties  to  the  litigation.    In  the  construc- 
tion of  wills,  the  intention  of  the  malcer, 
as  gathered  from  the  tcrniH  he  has  used  to 
express  it,  enllghtpnt'd  by  the  circumstan- 
ces of  his  situation,  should  have   para- 
uioant  force  and  effect.    This  rale  is  well 
known  and  conceded  by  all  here.    Apply- 
in:;  it,  we  see  that,  in  the  fourth   item,  the 
te.-<tutor  undertakes  to  divide bls''eBtate," 
when  realized, ""in  three  equal  parts," 
and  to  dispose  of  it  to  bis  two  children 
Hnd   wife,  etc.     He  nses    the  word  "be- 
queath," bat   the   context   enlarges    the 
technical  meaning  of  it  to  signify  "give" 
or  "devise. "    Watson  v.  Watson,  19  S.  W. 
Rep.  543,  (1S92,  decided  at  this  term.)    The 
language  o(  that  section,  as  well  as  of 
other  parts  of  the  document,  fairly  Indi- 
cates that   he  contemplated  a   sale  of  ajl 
hiH  real   property,  except   that  set   apart 
for  his  wife,  (the  exact   nature  and  extent 
of  whose  Interest  we  need  not  determine, 
as  this   appeal   does  nut  quesf'ion  the  cir- 
rult  court's  ruling  apou  that  point,)  and 
that  the  proceeds  (after   paying  the  $7U0 
legacy)  should  be  divided  and  invested  ac- 
cording  to  the  directions  in   that  clause. 
It  was  remarked  by  Chief  Jnstlce  Suaw  in 
Godfrey  v.  Humphrey,  (1837.)  18  Pick.  539, 
that  "it  has  long  been  held  that  the  devise 
of  all  a  man's  estate,  where  there  are  not 
words  to  control  or  restrain  its  operation, 
shall  be  construed,  not  merely  to  mean 
bis  lands,  but  the   qaantity  of  interest 
which  he  has  in  them,  so  as  to  pass  an  es- 
tate of  inheritance  if  he  has  one.    Carter 
V.  Horner.  4   Mod.  89."      In   Hackett   v. 
Com..  (IS'^.'i.)  102  Pa.  St.  eo.5.  Judge  Ster- 
RETT,  speaking  for  the  court,   held   that 
"the  word 'estate' is  applicable  alike  to 
real  and  personal  property,  and  to  restrict 
it  to  the  latter  there  should  be  a  dear  ex- 
pression of   the  intention  to  do  so."    The 
same  rule  is  stated   in   Barnes  v.  Patch, 
(1803,)  8  Ves.   604,  and   in    Hunt  v.   Hunt, 
(1S55,>  4  Gray,  193.     Reading  the  will  ns  a 
whole,   we    consider  its  reasonable   and 
natural  construction  to  include  a  disposi- 
tion of  the  testator's  entire  estate,  both  in 
bis  real  and  personal  property.    "The  only 
controversy  in  the  present  record  Is  upon 
that  subject.    We  think   the  learned  trial 
judge  was  mistaken  in  ruling  that  the  will 
liid  not  dispose  of  the  realty.    The  judg- 
ment is  reversed,  and  the  cause  remanded, 
with  direction  to  proceed  to  ascertain  the 
Beveral  interests  of  the  parties  in  the  pro- 
ceeds of  said  land,  according  to  the  princi- 
ples above  indicated. 

Sbbrwood,  C.  J.,  and  Black  and  Bbave, 
JJ.,  concur. 


Gabello  t.  State. 

(Court  0/  Appeaia  of  Texcu.    June  *,  1893. ) 

JcsTiviABLS  Homicide  —  Ixstrdotions — Sblf-Db- 

FENSE. 

1.  After  his  rescne  by  bystanders  from  im- 
proToked  bnital  assault  by  a  man  of  greatly  su- 
perior strength,  in  liquor,  and  reckless  and  an- 
gry, defendant  left  the  room  to  call  the  police, 
when  the  man  followed  him  out,  and  struoc  and 
kicked  him  njniinst  a  table,  on  which  lay  a  knif& 
which  defendant  seized  and  stabbed  and  killea 
him.  HHd,  that  it  was  justifiable  homicide. 
Davidson,  J.,  dissents. 

2.  A  charge  on  n  question  of  self-defense, 
that,  "if  deceased  pnvBued  and  overtook  defend- 
ant, and  defendant,  believing  deceased  was  about 
to  take  Ids  life,  or  inflict  serious  bodily  iujuir 
upon  his  person,"  killed  him,  he  is  not  guilty,  la 
too  restrictive;  but  the  error  is  cured  by  a  fur- 
ther charge  that,  if  the  Jury  find  "that  the  acts 
of  deceased,  or  his  act,  coupled  with  his  words, 
made  it  reasonably  appear  to  defendant  that  de- 
ceased was  al>out  to  take  liis  life  or  Infiict  seri- 
ous l>odily  injury,  he  is  not  guilty." 

3.  A  refusal  to  charge  directly  the  superior 
strength  of  deceased  as  an  element  in  defend- 
ant's right  to  self-defense  Is  sufficiently  covered 
by  "they  were  to  look  at  the  surrouudlngs  from 
the  standpoint  of  defendant." 

Appeal  from  Hunt  county  court. 

Vlto  Garello  was  coovlcted  of  man- 
slaughter, and  Sentenced.  He  appeals, 
assigning  error.    Reversed. 

The  evidence  given  on  the  trial  was  as 
follows : 

Charles  Maxzio,  first  witness  for  the 
state,  being  duly  sworn,  says:  "I  run  a 
restaurant  in  Greenville,  Hunt  county, 
Texas.  I  am  acquainted  with  Vito  Ga- 
rello, and  was  also  acquainted  with  Syl- 
vester Alfano  in  his  lifetime.  Sylvester 
Alfano  Is  dead.  Defendant  killed  him  by 
stabbing  him  with  a  knife  on  the  night  of 
the  2»th  of  November,  1891.  They  were 
both  ot  work  for  me  at  the  time.  I  first 
met  Alfano  In  Dallas,  about  four  months 
prior  to  that  time,  and  engaged  him  to 
come  to  Greenville  to  cook  for  me;  and 
wheo  he  came  he  brougbt  the  defendant 
with  him,  and  they  worked  for  .me  aboat 
three  mootbs  before  Sylvester  was  killed. 
Sylvester  was  cook,  and  defendant  was 
dishwasher.  They  were  both  Italians, 
and  came  from  Oklahoma  territory  here. 
I  am  an  Italian,  but  they  do  not  speak 
my  language  exactly,  though  we  could 
understand  each  other.  Sylvester  could 
speak  English,  but  defendant  can  only  a 
few  words.  I  was  present  at  the  time  of 
the  killing.  It  occurred  In  my  house,  in 
the  hall  between  the  cook  and  dining 
rooms,  In  Greenville,  Hnut  county,  Texas. 
My  premises  are  on  the  north  side  of  the 
square,  and  my  dining  room  next  to  the 
square,  and  the  hall  runs  due  north  from 
the  dining  room  into  the  kitchen.  The 
deceased  came  in  from  the  saloon  through 
the  hall  leadlngfrom  the  dining  room  into 
the  kitchen,  where  myself,  John  Miller, 
and  Dave  Davis,  and  defendant  were,  and  . 
said  something  to  defendant,  who  was 
sitting  In  the  southwest  corner  of  the 
cook  mora,  near  the  stovo.  The.v  had 
been  drinking,  and  Sylvester  was  so  full 
I  was  cooking  Davis'  supper.  I  do  not  re- 
member what  it  was;  and  defendont  re- 
plied something,  and  deceased  ran  to  him, 
and  knocked  him  or  pushed  him  out  of 
I  the  chair  down   Into  the  corner  of    the 


Digitized  by 


Google 


180 


SOUTUW£STEBN  REPORTER,  You  20. 


(Tex. 


lumse,  and  was  on  top  of  him ;  and  my- 
Helf,  Dave  Davis,  and  Jobn  Miller  pulled 
him  off,  and  pulled  him  away  from  defend- 
ant. When  defendant  got  up  1  told  him 
J  would  not  permit  that,  and  be  remarked 
that  he  Intended  to  uo  and  have  Alfano 
arrested,  and  started  out  through  the 
hall,  and  had  got  into  the  hall  going  out, 
when  deceased  told  him  to  go  II  he  want- 
ed to;  that  be  bad  plenty  of  money  with 
which  to  pay  bis  fine;  and  defendant 
Slopped  and  turned  around,  and  deceased 
took  after  bim,  and  run  onto  bim  In  the 
hall,  and  as  he  came  defendant  stuck  a 
knife  in  deceased  and  be  died  the  next 
day.  Deceased,  prior  to  that  time,  told 
me  that  he  wanted  me  to  discharge  de- 
fendant; that  they  bad  some  partnership 
property  in  Guthrie  that  he  wanted  him 
to  go  and  attend  to.  Deceased  bad  been 
tr.ring  to  get  defendant  to  leave  for  sev- 
eral days,  and  they  had  been  wrangling 
ahout  it.  I  refused  to  discharge  the  de- 
fendant, and  so  Informed  deceased.  He 
«aid  he  wanted  me  to  discharge  him,  so 
that  ho  would  go  back  to  Oklahoma,  and 
look  after  their  property.  Cross-exam- 
ined :  Deceased  was  much  larger  than  the 
defendant.  The  deceased  would  weigh 
about  one  hundred  and  eighty  or  nintey 
f  !:iinilH,  was  about  thirty  years  old,  and 
WHS  well  built,  and  strong  and  active. 
The  defendant  only  weighs  about  one 
hundred  and  ten  ur  twelve  pounds.  I  did 
not  see  either  of  the  parties  with  knives. 
It  was  all  done  very  quick.  T  waa  not 
noticing  very  particularly  right  at  the 
time,  or  I  could  have  stopped  It.  I  do 
not  know  the  general  reputation  of  the 
deceased  for  peace  and  quietude.  I  never 
saw  anybody  that  ever  saw  or  beard  of 
deceased  before  became  here,  except  the 
defendant.  He  came  here  from  Oklahoma 
about  three  months  ago.  The  defendant 
and  deceased  had  been  quarreling  some 
that  night  about  defendant  not  leaving. 
I  bad  given  deceased  a  dime  a  short  time 
before,  with  which  to  buy  beer,  and  they 
had  taken  a  drink.  There  '.a  a  door  lead- 
ing from  the  hall  Into  the  salouu.  De- 
ceased was  cutting  up  so  I  was  cooking 
Davis'  supper  myself.  I  did  not  pay  much 
attention  to  them  at  the  start,  as  they 
had  been  fussing  some  time;  but  when 
tbey  got  into  tbe  row  after  deceased  came 
out  of  the  saloon  tbe  last  time,  when  de- 
fendant was  sitting  in  the  kitchen,  I  told 
them  I  would  not  allow  that.  Defendant 
stood  a  moment,  and  started  out  to  the 
ball,  saying  he  would  get  a  policeman, 
and  have  Alfano  arrested.  I  did  not  see 
Alfano  have  any  weapon  at  all.  I  did  not 
see  defendant  get  the  knife.  There  were 
several  shelves  by  where  he  was  standing. 
The  knife  he  stabbed  deceased  with  was  a 
bread  knife  I  mcide  myself.  It  was  about 
an  Inch  wide  at  the  handle,  and  pointed 
.  like  a  dagger,  and  about  ten  Inches  long. 
Defendant  only  stabbed  bim  once.  The 
kulfe  went  into  his  stomach,  straight  In 
op  to  the  handle.  Alfano  said  he  was 
killed,  and  defendant  left.  Alfano  died 
-next  day. " 

Jobn  Miller,  next  witness  for  the  state, 
t>eliig  duly  sworn.  teHtifled  as  follows: 
"1  am  acquainted  ■with  the  defendant, 
Vlto  Uarello,  and   was  ucquuluted   with 


tbe  deceased.    I  was  present  at  the  time 
that  defendant  killed  the  deceased.     I  wan 
clerk  for  Muzzio  at  tbe  time.  Thedereased 
curae  In  the  kitchen  tbrongu  the  hail  from 
the  saloon,  and  at  the  time  defendant  was 
sitting  down  in  a  chair  In  the  southwest 
corner  of  the  cook  room,  and  deceased 
said  something  to  defendant,  and  defend- 
ant   replied    something    to    deceased  In 
Italian.    I  did  not  know   what  it  was, 
and  deceased  ran  onto  bim  where  he  waa 
sitting  In  the  chair,  and  either  knocked 
him  down  In   the  corner  of  the  room  or 
pushed  him  down,— I  do  not  know  which, 
—and  got  on  bim.    The  big  Italian,  and  a   ' 
dlsbpan    that  was   on  tbe  shelf  in  that 
corner,  and  a  box  of  cracker  meal,  were 
all  on  the  little  Italian.    Tbe  disbpan  and 
meal  were  accidentally  knocked  down  In 
the   scuffle  In    the    corner  of  the   house 
where  Charley  Muzzio,   Dave  Davis,  and 
myself  pulled  him  oft.    The  ball  entrance 
into    which     deceased    came,    as    above 
spoken  of,  is  In  the  southeast  corner  of  the 
cook  ro(>m,  and   the  entrance  of  the  cook 
room  at  that  place  was  a  short  distance 
—only  tlie  widtb  of  the  room— from  where 
defendant    was    sitting.    There  was   no 
door  in  the  hall,  It  being  all  the  way  from 
the  dining  room  to  tbe  kitchen  the  same 
size.    The  east   wall  of  the  building  con- 
stitutes the  east  wall  of  the  kitchen,  din- 
ing room,  and  hall,  and  a  saloon  adjoln- 
ingon  the  west.    After  Davis,  Muzzio,  and 
myself  pulled    the  deceased   off,  defendant 
waited  a  moment,  and  remarked  that  be 
was  going  to  get  a  policeman,  and   have 
deceased  arrested,  and  started    off,  and 
got  a  few  steps  up  tbe  hall,  and  deceased 
said  something  to  him    in   Italian,  and 
started  after  him,  and  just  on  the  insldeol 
the  hall   there  was  a  carving  table,  and 
defendant  picked   up  a  knife  that  was  on 
the  table,  and,  as  deceased  came  at  him,  I 
think  he  (defendant)  turned,  and  made  a 
step  or  two  towards  deceased,  and    as 
deceased  came  at  him  defendant  stuck  tbe 
knife  In  bim,  and  the  deceased  died  the 
next  day.    The  deceased  was  cut  with  the 
knife  'kinder'  in  the  side,  and   died   next 
day.    I  did  not  see  Alfano  have  any  weap- 
on.   I  noticed  a  black  eye  on  defenOnnt  In 
Jail  a  tew  days  after  the  killing,  which  I 
suppose  deceased  gave  him.   The  deceased 
was  a  large  man,  welghingabout  one  hun- 
dred and  eighty  pounds,  and   defendant  is 
a   small   man,  only    weighing  about  one 
hundred   and   twenty  pounds.    I  did  not 
see  tbe  defendant  pick  up  the  knife.    He 
stopped  Just  opposite  some  shelves  In  tho 
hall,  and  turned  and  made  about  one  step 
towards  deceased  as  deceased  came  on- 
to him,  and  stuck  the  knife  in  him." 

Joe  <>a1breath.  witness  for  the  state, 
being  duly  sworn,  says:  "I  am  deputy 
sheriff  of  Hunt  county,  Texas.  Defend- 
ant was  arrested  by  me  at  Celeste  about 
midnight  of  the  day  of  the  killing.  lam 
satisfied  that  he  walked  to  Celeste  that 
night.  Celeste  is  about  13  miles  north- 
west of  Greenville.  He  had  neither  hat 
nor  coat  on  at  the  time. " 

David  Davis,  first  witness  for  the  de- 
fendant, being  dul.y  sworn,  says:  **1  was 
present  on  tbe  night  that  the  defendant, 
Vlto  Qarello,  killed  Sylvester  Alfano.  I 
came  in  on  tbe   ten    o'clock  train    that 
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BiRht.  and  went  tu  MubzIo'h  to  get  some 
tiui>|>er,  am)  vr&a  in  the  kitchen  at  the 
time  when  deceased  cameinto  the  Icitchen. 
Ueceaned  came  in  idnd  of  caroing  the 
naluon  keeper  for  not  selling  him  some 
beer  on  a  credit,  and  slapped  himself  on 
the  breaHt,  and  stated  that  he  bad  plenty 
of  money,  and  mutterriug  something  in 
Italian  that  I  could  not  understand, 
ijeeroed  to  be  pretty  full.  The  aefendant 
at  this  time  was  sitting  in  the  corner  of 
the  house  up  next  to  the  stove,  cross- 
lej^ged,  and  deceased  said  something  to 
him  in  Italian,  and  defendant  replied  In 
Italian,  and  the  big  Italian,  the  deceaHed, 
ran  at  the  defendant,  and  knocked  bim 
down  in  the  corner  of  the  house,  and  got 
on  hlra,  and  Muzzio  and  myself  and  John 
Miller  pulled  him  off  and  separated  them, 
and  J  took  hold  of  the  little  one  and  told 
him  that  I  woald  arresc  both  of  them  and 
tak»  them  to  the  police  if  they  went  to 
fighting  there;  and  defendant  replied  to 
me,  'Me  got  no  money  to  pay  fines  wij;h,' 
and  says, 'Me  going  to  have  him  arrest- 
ed,'and  started  from  near  the  stove;  and 
as  be  went  into  the  hall  the  deceased 
struck  at  bim,  and  then  kicked  hlra  a 
glancing  lick  that  knocked  defendant 
nearly  around,  and  defendant  turned  on 
around  and  stuck  the  knife  in  deceased, 
and  then  ran  on  out.  The  deceaRed  died 
next  day.  Cross-examined:  I  went  out 
and  tried  to  find  the  defendant,  but  he 
was  gone." 

Vito  Garello,  the  defendant,  being  duly 
•worn  in  his  own  behalf,  testified  through 
an  interpreter:  "I  am  the  defendant  in 
the  canse.  Have  been  acquainted  with 
the  deceased,  Sylvester  Altano.  Have 
been  acquainted  with  him  tor  about  two 
y«»ars.  He  and  I  became  acquainted  in 
the  city  of  Guthrie,  about  two  years  ago, 
and  iinve  been  working  together  a  good 
portion  of  the  time  since.  We  own  some 
property  together  in  the  city  of  Quthrle. 
1  weigh  one  hundred  and  ten  pounds,  and 
deceased  wpt^hed  one  hundred  and  ninety. 
We  frequently  weighed  together.  We 
were  very  close  friends  at  the  time  of  the 
killing.  We  were  at  work  from  Mr.  Muzzio. 
He  was  the  cook  and  I  wus  the  dish- 
washer. 1  was  not  acquainted  with  any 
other  man  in  Texas  when  I  came  here, 
and  he  and  Mr.  Muzzio  were  the  only  men 
that  I  could  tnlk  with  tliat  I  knew  in 
Texas  at  tbe-time.  Dt'ceased  could  talk 
English  better  than  I  could.  On  the  night 
of  the  killing  deceased  had  been  out  some- 
where, and  came  into  the  cook  room 
where  I  was.  I  was  sitting  in  a  chair  in 
front  of  the  stove,  and  he  told  me  to  get 
np.  and  give  bim  that  chair;  and  I  told 
bim  that  I  would  not  do  it;  that  I  had 
AH  good  right  to  the  chair  as  he  had. 
He  said  he  killed  one  man  in  Italy,  and 
said  be  would  kill  another.  '  I  will  split 
yon  open  like  a  dirty  hog,'  and  deceased 
ran  at  me.  and  knocked  me  down  in  the 
corner  of  the  house,  and  went  to  choking 
me;  and  Muzzio  and  Davis  pulled  him  off. 
He  struck  me  near  the  eye,  and  made 
it  black;  and  after  they  palled  bim  off  I 
told  them  that  I  was  going  after  an  officer 
to  have  nlm  arrested,  and  had  gone  some 
little  distance,  and  as  I  entered  the  hall 
going  out,  be  ran  and  struck  mo  again. 


and  knocked  me  against  the  table,  and  it 
happened  there  was  a  knife  on  the  table. 
I  hit  bim  with  the  knife  as  be  came  at  me. 
Without  a  moment's  thought,  I  grabbed 
the  knife  and  stabbed  him.  Cross-exam- 
ined: I  am  a  native  of  Italy.  I  have 
lieen  in  the  United  States  ten  years.  The 
deceased  told  me  that  he  bad  killed  one 
man  In  Italy,  and  would  kill  another 
here;  that  he  would  split  me  open  like  a 
hog.  When  I  stabbed  hlni  I  did  not  have 
any  bator  coat  on,  but  bad  on  my  apron. 
I  went  oat  the  back  door,  and  pulled  the 
apron  oil  and  left.  I  bad  no  acquaint- 
ances in  Texas.  I  went  from  Kansas 
City  to  Oklahoma." 

Will  Vllvin,  a  witness  tor  the  defendant, 
aays:  "I  am  city  marshal  of  the  city  ot 
Greenville.  I  saw  deceased  but  a  few 
moments  before  he  was  killed.  He  was  in 
Fletcher's  saloon,  pretty  full,  and  was 
making  considerable  fuss,  und  seemed  to 
be  in  a  row  with  Fletcher  because  Fletch- 
er would  not  credit  him  for  a  drink.  I 
told  him  that  I  would  arrest  bim  if  he 
did  not  behave,  and  Muzsio  came  and  got 
him,  and  very  few  momenta  afterwards  I 
learned  that  he  was  killed." 

./.  G.  Mathews,  for  appellant.  K.  H,  Han- 
rtaon,  for  the  State, 

SiuKiNB,  J.  Defendant  was  convicted  ot 
man8laushter,and  sentenced  to  two  years 
in  the  penitentiary,  and  appeals  to  this 
court. 

1.  The  first  error  assigned  is  that  tha 
court  erred  in  permitting  tbedistrict  attor- 
ney to  use  the  following  language:  "He- 
[rererring  to  defendant]  is  from  the  sunny 
dime  of  Italy,  where  the  Mafia  flourishes,, 
and  the  people  band  themselves  together- 
tor  the  purpose  ot  committing  wholesale- 
murder. "  This  language  was  Improper. 
What  bearing  the  Mafia  bad  upon  this 
case  is  not  apparent  from  the  evidence, 
and  reference  to  it  was  intended  to  excite 
race  prejudice,  or  it  had  no  meaning.. 
But,  conceding  such  to  be  the  Intention,  It 
is  hardly  to  be  supposed  that  statements 
ot  sbcb  a  character  would  injure  defend- 
ant betore  a  ]ury  oi  ordinary  Intelligence, 
and  especially  in  a  cane  like  the  one  at  bar, 
where  both  parties  engaged  in  the  difficul- 
ty were  Italians:  the  only  difference  beingr 
defendant  was  a  small  and  deceased  was 
a  large  Italian.  But  It  Is  to  be  regretted 
the  district  judge  did  not  hear  the  remark, 
so  as  to  have  stopped  the  state's  coansel. 
As  he  did  not, it  devolved  upon  the  defend- 
ant to  call  the  attention  of  the  court  to- 
the  language,  and  reserve  an  exception 
thereto,  and  also  request  instructions  di- 
recting the  jury  to  disregard  the  unau- 
thorized statement  of  counsel  tor  the  state. 
This  was  not  done.  Mason's  Case,  15- 
Tex.  App.  584;  Jackson's  Case,  \i  Tex. 
App.  586;  Toung's  Case,  ID  Tex.  App.  543  v 
Kennedy's  Case,  Id.  633. 

2.  Defendant  excepted  to  the  charge  on 
self-defense  as  being  too  restrictive.  Th» 
court  charged:  "If  the  deceased  pursued 
and  overtook  defendant,  and  defendant, 
believing  that  deceased  was  about  to  take 
his  life,  or  inflict  serious  bodily  Injury  up- 
on his  person,"  killed  the  deceased,  be 
would  not  be  guilty.  That  by  tbe  charge 
the  court  made  the  defendant's  right  of 
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aelf-dAfenae  to  depend  on  bia  belnRpnrsued 
and  overtaken,  and  did  not  allow  defend- 
ant to  turn  and  advance  to  meet  the  dan- 
eer.  We  tblDk  the  objection  lully  met  by 
the  other  portions  of  paragraph  11,  to  the 
effect  that.  It  the  Jory  find  "that  the  acts 
of  the  deceased,  or  lils  act  conpled  with 
his  words,  made  It  reasonably  appear  to 
defendant  that  deceased  was  about  to  take 
his  life,  or  inflict  serious  bodily  Injury,  he 
is  not  KQllty." 

3.  The  court  did  not  err  in  refoslng  the 
special  charKR  asked  by  defendant.  The 
third  portion  of  paraferaph  11  covered  all 
the  points  In  thespeclalcbarge  thatshoald 
have  been  glren.  The  court  refused  to 
charge  directly  that  the  Jury  conld  look  to 
the  great  superior  strength  of  thedeceaeed 
as  a  a  element  to  be  considered  in  defend- 
ant's rigbt  of  self-defense.  Still  he  charged 
the  Jury:  "They  were  to  look  at  the  sur- 
roundings from  the  standpoint  of  the  de- 
fendant." This  was  sufficient.  Again,  It 
appears  from  the  bill  of  exceptions  that 
there  was  no  objection  made  or  exception 
taken  to  the  charge  until  after  the  verdict 
of  the  Jury.  The  object  of  excepting  to 
the  charge,  as  stated  in  Bishop's  Case,  43 
Tex.  390,  is  to  give  the  trial  Judge  an  op- 
portunity of  revising  bis  charge  before  the 
Jury  retire;  or,  as  held  in  McCall's  Case, 
before  the  rerdict  Is  returned ,  and  no  gen- 
eral exception  to  the  charge  or  exception 
upon  grounds  suggested  after  the  ver- 
dict will  meet  the  requirement  of  the  stat- 
ute to  except  at  the  time  of  trial.  Code 
Crlm.  Proc.art.685;  Phillip's  Case,  19  Tex. 
App.  158;  McCall's  Case,  14  Tex.  App.  353; 
Bogan  Case,  80  Tex.  App.  — ,  17  8.  W.  Rep. 
1087. 

4.  The  fifth  assignment  of  error  presents 
the  moat  serious  question, — the  Insuffi- 
ciency of  the  evidence.  Two  Itallanti  had 
been  together  for  several  years.  They 
owned  property  in  common,  niid  at  the 
time  of  the  difficulty  were  working  together 
In  a  restaurant  at  Greenville.  That  day 
deceased  had  been  drinking  heavily,  and 
St  night  cante  into  the  room  where  his 
employer  and  others  were  sitting,  and 
where  also  defendant  was  seated  near  the 
stove.  Dpcensc'l  approached  defendant, 
and  ordered  him  to  get  up  and  give  him 
the  rhuir.  Defendant  refused,  and  de- 
rcRsed  at  once  knocked  him  down,  or 
puHliod  him  out  of  the  chair  into  the  cor- 
ner of  lliu  room,  and  got  down  upon  him, 
and  was  rhokiug  him,  when  the  byHtand- 
crs  interfered,  and  pulled  him  off.  De- 
ceased was  n  strong,  robust  roan,  arently 
exceeding  defendant  111  nlze  and  strength; 
weighing  190  pounds,  defendant  weighing 
IIOpoundH.  One  of  the  witnesses  stated 
that  the  big  Italian,  a  dishpnn,  Mm!  a 
box  of  crackers  were  all  on  the  little  Ital- 
ian when  lying  in  the  corner, — the  latter 
two  accidentally  knocked  down  in  the  scuf- 
fle while  pulling  the  deceased  off  the  de- 
fendant. On  being  released,  defendant, 
stating  "he  would  get  a  policeman  to  ar- 
rrst  deceased,"  started  out  of  the  room 
through  a  hallway.  Deceased  followed 
him.  and  struck  at  him,  and  kicked  him, 
turning  him  half  around,  and  knocking 
him  against  a  table,  whereon  lay  a  large 
knife,  used  for  cutting  bread.  Defendant 
seized    the    knife,    and,    turning    abont, 


stabbed  thedeceaaed,aDd  killed  him.  Socb 
are  the  facts  as  we  gather  then:  from  the 
record.  To  bold  that  an  unprovoked 
brutal  assault  by  one  of  great  soporior 
strength,  who  had  already  demonstrated 
his  power  and  purpose  to  do  great  bodily 
injury,  who  was  under  the  influence  of 
liquor, and,  reckless  and  angry,  was  press- 
ing tlie  assault,  cannot  Justify  the  assault- 
ed party  In  resorting  to  the  only  accessi- 
ble means  of  stopping  it,  is  certainly  in- 
fringing upon  the  Inalienable  right  of  self- 
defense.  Pen.  Code,  art.  672.  We  cannot 
give  our  assent  to  this  conviction,  but 
will  order  a  new  trial.  The  Judgment  is 
reversed,  and  the  ijause  remanded.  Judges 
all  present. 

DAVinnoN,  J.,  (dissenting.)  Theevldence 
is  sufficient,  and  sustains  the  conviction; 
therefore  I  dissent  from  that  portion  of 
the  opinion  of  the  majority  of  the  court 
reversing  the  Judgment  for  want  of  suffi- 
cient evidence  to  support  the  conviction. 
The  Judgment  should  be  affirmed.  The 
reporter  will  report  the  testimony. 


GrLF,  C.  Sc  S.  F.  IlY.  Co.  ▼.  KiLI.EBHBW.l 

(SupreTJi*  Court  of  Texas.    June  21,  1893.) 

CARuiERa  —  IirjuRiEa  to  Passbitobrs  —  Ikstruo- 

TiONS— Harmless  Error. 

1.  In  an  action  for  injuries  received  by  platn- 
tlfr  while  a  passenKer  on  defendant's  train  be- 
cause of  the  car  window  falling  on  Iiia  hand.  In 
passing  over  a  rough  place  in  the  road,  an  in- 
struction for  the  jury  to  find  for  plaintiif  If  they 
"believe  from  the  evidonce  •  •  •  that  whUe 
traveling  on  said  train  plaintiff  was  Injured  by 
reason  of  said  train  passing  over  a  rough  place 
In  defendant's  roadbed,"  causing  the  sash  to  fall 
on  his  hand  and  injure  it,  is  not  erroneous  as  be- 
ing on  the  weight  of  the  evidence,  and  withdraw- 
ing from  the  jur^  the  question  whether  the  rough 
place  in  the  roadbed  was  caused  by  defendanPs 
iiogligcnce,  where  the  court  also  charges  that 
plaintiff  must  sliow  that  "defendant  had  uegli- 
geutl.v  suffered  it^  roadbed  to  be  out  of  such  re- 
pair as  to  cause  said  injury." 

2.  In  an  action  for  injuries  caused  by  de- 
fendant's negligence,  a  charge  that  the  limit  of 
the  amount  the  jury  can  find  for  plaintiff  is  the 
amount  claimed  in  the  petition,  though  objection- 
able as  liable  to  lead  the  jury  to  inter  that  they 
may  find  that  amount,  is  not  reversible  error 
where  they  found  a  less  amount  than  was 
clnimod  in  the  petition,  since  it  could  not  hare 
misled  them. 

3.  It  is  not  contributory  negligence  for  a 
passenger  on  entering  a  railroad  car  while  it  Is 
running  over  a  rough  roadbed  to  rest  bis  arm  in 
an  open  window  to  steady  himself  without  first 
examining  the  window  to  see  if  it  is  secure 
against  falling  on  account  of  the  jolting  of  the 
train. 

4.  In  an  action  against  a  carrier  for  Injury 
to  a  passenger,  caused  by  a  rough  place  iu  the 
rcadbed,  an  instruction  that  "it  was  the  duty  of 
defendant  to  keep  its  roadbed  in  such  repair,  and 
Us  cars  in  such  condition,  as  to  transport  those 
traveling  upon  in  trains  safely  over  its  road, 
and,  if  it  negligently  failed  to  do  so,  and  an  inju- 
ry resulted  from  such  failure  without  such  wont 
of  care  on  the  part  of  the  party  injured  as  a  pru- 
dent person  would  have  used  under  like  circnm- 
stances,"  then  defendant  would  be  liable,  is  erro- 
neous, as  it  makes  defendant  an  insurer  of  Its 
passengers. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Ha  1. 1.,  Judge. 

'  For  opinion  on  rehearing,  see  20  S.  W.  Rep.  10(S. 
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I  Action  by  R.  B.  Klllebrew  against  the 

Gotr,  Colorado  &  Santa  Fe  Railway  Cotn- 

!       pauy  lor  injaries  sustained  while  riding  as 

i       a  passenger  on  defendant's  road.    From 
a  iudgment  for    plalntlB,  defendant  ap- 
peals.   Reversed. 
Alesaader  A  Clark  and  J.  W.  Terry,  tor 

I       appellant.     Polndexter  ift  PadeUbrd.  for 
appellee. 

COLL4BD.  J.  The  appellee,  who  was  the 
plainttO  below,  brought  this  salt  agalnat 
tbe  appellaut  for  damages.  The  facts, 
briefly  stated,  are  as  follows:  PlaintiH 
V88  a  paHsenger  on  the  regular  passenger 
train  of  defendant,  retarning  to  his  home 
at  Joshaa,  from  Cleburne,  having  gone  to 
C'lebome  on  the  road  earlier  in  tbe  da.y. 
It  is  only  eight  miles  from  Cleburne  to 
Josbaa.  Plaintiff  took  bis  seat  on  the 
car, — "the  smoker,  "—next  to  an  open  win- 
dow. Tbe  sasb  was  up  when  he  took  his 
neat.  He  sat  next  to  the  window,  and, 
the  road  being  roogb.and  tbe  cnrs  jolting, 
be  pot  his  right  arm  on  the  window  sill  to 
bold  himself  steady,  and  for  couvenience, 
bla  hand  being  on  tbe  sill  under  the  sash. 
Tbe  cars  ran  over  a  very  rough  place  In 
tbe  road,  and  Jolted  severely;  a  perpendic- 
ular ]ult  causing  tbe  window  sash  total! 
upon  tbe  bark  of  plaintiff's  band,  break- 
I  Jng  the  metacarpal  bonea  of  the  third  and 
middle  fingers.  He  recovered  f  1,200,  and 
defendant  taae  appealed. 

Tbe  ninth  and  fifteenth  assIgnmentBof  er- 
ror both  relate  to  the  second  paragraph 
of  the  court's  charge,  which  la  as  follows: 
'You  arefnrtheriastructed  that  if  you  be- 
lieve from  the  evidence  plalntin  purchased 
a  ticket  at  Cleburne  to  Joshua, and  board- 
ed tbe  train  at  tbe  former  place  for  tbe 
purpose  of  being  conveyed  to  tbe  town  of 
Joshua,  and  that  while  traveling  on  said 
train  be  was  Injured  by  reason  of  said 
train  passing  over  a  ro'igb  place  in  de- 
fendant's roadbed,  causing  the  window 
glass  or  saab  to  fall  upon  plaintiff's  band, 
as  charged  in  tbe  petition ;  and  sball  fur- 
ther believe  from  the  evidence  thqt  plain- 
tirrdid  not  contribute  to  said  Injury  by 
failing  to  ose  such  cnre  to  prevent  such  in- 
jury as  a  man  of  ordinary  prudence  would 
have  oMd  under  like  circumstances, — then 
you  will  flod  for  the  piaintllt  as  damages 
Kucb  sum  as  yoa  may  believe  bim,  under 
ilieciTcnmatances,  entitled  to  recover,  nut 
to  exceed  the  sum  of  neventy-flve  dollars 
per  month  tor  loss  of  time,  if  any,  which 
he  has  sustained  by  reason  of  said  injury, 
and  not  to  exceed  the  sum  of  $1U0  for  med- 
ical attentlon.it  any;  and  for  any  injury 
that  be  may  have  suatatned  In  his  inabili- 
ty to  earn  by  his  labor,  what  he  was  able 
to  earn  before  said  injury.  If  any;  and 
such  mental  and  physical  suffering  as  he 
may  have  endured  by  reason  of  said  In- 
Jury,  if  any ;  the  whole  not  to  exceed  tbe 
Mnni  of  95,000,  and  so  say  by  your  ver- 
dict." 

One  objection  urged  to  this  charge  is 
that  it  to  upon  the  weight  of  evidence,  and 
withdraws  from  the  Jury  tbe  question 
wiiether  tbe  rough  place  in  the  road  was 
caused  by  defendant's  negligence.  This 
objection  would  he  good  If  the  defect  were 
not  cored  by  tbe  ro?lowing  Instruction: 
'To  entitle  tbe  plaintiff  to  recover  in  tbla 


salt  he  must  show  by  a  preponderance  of 
the  evidence  that  he  was  traveling  upon 
the  train  of  defendant,  and  that  be  was 
Injnrpd  by  the  train  passing  over  a  rougb 
place  in  the  roadbed  of  defendant,  causing 
the  window  glass  or  sasb  on  the  train  to 
fall  upon  his  hand,  and  that  tbe  defendant 
had  negligently  suffered  Its  roadbed  to  be 
out  of  such  repair  as  to  cause  said  injury, 
and  that  he  (plaintiff)  uued  sncb  care  as  a 
person  of  ordinary  prudence  would  have 
used  under  like  circumstances  to  avoid 
said  injury;  and  unless  you  so  believe 
from  the  evidence  you  should  find  for  the 
defendant,  but  If  you  do  so  believe  from 
the  evidence  yon  should  find  for  the  plain- 
tiff."  The  petition  alleged  that  the  cause 
of  the  injury  was  a  rough  and  negligently 
kept  part  of  the  roadbed,  and  the  court 
instructed  the  Jury  that,  if  plaintiff  was 
not  injured  In  the  manner  and  by  the 
means  as  alleged  in  the  petition,  the  ver- 
dict should  befor  thedefendant  The  por- 
tion of  the  charge  complained  of  authoriz- 
ing the  jury  to  find  for  plaintiff  without 
finding  negligence  on  the  part  of  tbe  com. 
pany  in  tbe  matter  was  an  Invasion  of  the 
province  of  the  Jury  to  determine  that 
question;  but  tbe  omission  was  fully  and 
particularly  supplied  by  another  portion 
of  the  charee,  so  that  the  Jury  could  not 
have  been  misled  as  to  their  duty.  The 
qnestion  of  negligence  was  not  withdrawn 
from  tbe  Jury. 

Another  objection  to  this  part  of  the 
charge  is  that  the  court  should  not  have 
told  the  Jury  that  the  limit  of  tbe  amount 
they  could  find  for  plaintiff  would  be  the 
amount  claimed  In  the  petition,  because 
snch  a  charge  is  tantamount  to  an  instruc- 
tion that  tbey  may  find  that  amount. 
Such  a  charge,  in  a  suit  of  this  character, 
has  been  condemned  by  tbe  courta;  but 
where  It  Is  apparent,  as  In  this  case,  that 
tbe  Jury  was  not  mlxled  or  influenced  by 
the  charge,  the  verdict  should  not  be  set 
aside.    It  was  for  only  $1,200. 

Tbe  court  instructed  the  Jury  npon  con- 
tributory negligence  on  thn  part  of  tbe 
plaintiff,  and  tiie  care  required  of  him,  and 
as  to  the  consequences,  if  he  failed  to  use 
such  care,  in  case  the  failure  was  the  "im- 
mediate, direct  proximate  cause  of  the  in- 
jury." Appellant  complains  of  the  ex- 
pression in  quotations  as  not  being  cor- 
rect, and  says  that  plaintiff  could  recover 
only  on  condition  that  he  committed  "no 
act  that  contributed  to  his  injury."  Defend- 
ant set  up  contributory  negligence  on  tbe 
part  of  plaintiff  "In  placing  bis  band  in  an 
open  window  without  flrst  seeing  that  It 
was  securely  fastened."  The  testimony 
shows  that  plaintiff  entered  the  car  and 
sat  down  by  a  window,  that  was  open  al- 
ready, and  for  convenience,  or  to  steady 
himself  In  the  Jolting  car,  put  bis  band  on 
the  sill  of  the  window,  and  that  a  sudden, 
Severe  Jolt  of  the  car  caui^ed  the  snsh  to  fall 
and  Inflict  the  injury.  The  testlnxiny  also 
shows  that  the  cause  was  found  In  the 
unevenness  of  tbe  road,  and,  it  may  be,  the 
Imperfect  condition  of  the  window  fasten- 
ings, or  the  manner  in  which  it  was  fas- 
tened. It  was  no  part  of  plaintiff's  duty 
to  see  that  tbe  window  was  securely  fas- 
tened. It  devolved  upon  defendant  to 
make  tbe  fastenings  secure,— reasonably 
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so, — and  to  exerolee  tbafhieh  degree  of 
care  and  skill  wlilcb  very  cautious  persons 
would  UHe  under  like  circumstances,"  In 
order  to  make  Tbem  so.  Railway  Co.  ▼. 
Halloren,  63  Tes.  47.  PlaintiS  was  not 
bound  to  test  the  window  and  Uh  (aeten- 
iuga  before  be  used  it  lor^bis  convenience 
and  comfort  nb  a  paBsenger,  upon  condi- 
tion tliat  if  he  failed  to  do  so,  and  wa« 
injured  bj'  its  Imperfectconditlun,  be  could 
not  complain  of  the  coinpany'a  ne;>;liKence. 
If  be  knew  of  any  defect,  or  ought  to  have 
known  of  it,  the  case  would  be  different. 
There  might  be  circumstances  which  would 
demand  of  him  care  and  attention  to  his 
safety  in  such  a  matter,  but  the  evidence 
does  not  disclose  such  a  state  of  facta  In 
tbis  case.  He  knew  the  road  was  roogb, 
as  be  had  traveled  over  it  an  the  day  be 
was  hurt,  and  knew  there  was  a  rough 
place  where  the  injury  occurred,  but  this 
did  not  require  him  to  foresee  tbe  conse- 
quences of  a  window  falling  on  account  uf 
defective  fastenings.  He  had  the  right  to 
presume  that  they  were  secure,  and  that 
tbe  rough  road  would  not  jar  them  out 
of  place.  It  could  not  be  held  that  a  pas- 
senger could  not  put  his  band  In  an  open 
window  of  a  car  without  incurring  the 
penalty  of  contributory  negligence,  even 
though  be  may  know  that  tbe  road  is 
rough.  The  circumstances  of  this  caue  did 
not  demand  a  charge  upon  contributory 
negligence.  The  question  of  the  want  of 
ordinary  care  on  the  part  of  plaintiff  is 
oot  raised  by  the  testimony.  Railway  Co. 
v.  Corbett,  49  Tex.  573.  TherP  Is  nothing  In 
tbe  cn.te  tending  to  show  that  be  ought 
not  to  have  placed  bis  band  in  tbe  win- 
dow. 

Tbe  first  paragraph  of  the  court's 
charge  Is  as  follows:  "Theconrt  InHtrncts 
you  that  it  was  the  duty  of  defendant  to 
keep  its  roadbed  in  such  repair  and  its 
cars  In  such  condition,  as  to  transport 
those  traveling  upon  Its  trains  safely  over 
its  road:  and  if  it  negligently  failed  to  do 
so,  and  an  Injury  resulted  from  such  fail- 
ure, without  such  want  of  care  on  tbe 
part  of  the  party  Injured  as  a  prudent 
person  would  bavo  ased  under  like  circum- 
stances, then  defendant  would  l)e  liable  In 
damages  for  such  injury."  Tbe  assign- 
ment of  error  complaining  of  this  charge 
Is  as  follows:  "Seventh.  The  court  erred 
In  the  first  paragraph  of  tbe  charge  in 
tailing  to  Instruct  tbe  Jury  what  he  meant 
by  the  defendant  negligently  tailing  to 
keep  its  cars,  track,"  etc.,  "in  proper  re- 
pair, and  the  whole  ot  tbe  paragraph, 
taken  together,  without  explanation,  is 
equivalent  to  telling  tbe  jury  that  each 
and  every  failure  to  keep  in  repair,"  etc., 
"  was  amply  sufficient  In  this  case  to  make 
tbe  liability  of  defendant  complete." 
Without  the  explanation  afforded  by  tbe 
proposition  under  this  assignment,  it 
would  seem  to  be  a  complaint  of  the 
charge  In  that  it  allowed  the  jury  to  find 
lor  plaintiff  if  there  wasadelectlntberoad- 
bed  or  In  the  cars,  if  this  be  the  object  ot 
tbe  assignment.  It  cannot  be  snstalned, 
because  the  court  Instructed  tbe  jury  to 
find  for  plaintiff  only  on  condition  tbat 
the  roadbed  was  not  kept  in  repair,  and 
tbat  such  want  of  repair  caused  the  In- 
jury, and  specially  Instructed  tbem   tbat 


if  be  was  not  Injured  "in  the  manner  and 
by  the  means"  as  alleged  In  tbe  petition, 
he  could  not  recover.  There  was  no 
probability  that  tbe  jury,  under  tbe  in- 
structions given,  gave  tbeir  verdict  for 
plaintiff  on  the  ground  of  adefeetinthecar 
or  window  fastenings.  Tbe.v  could  nut 
have  done  so  without  disregarding  tbe 
InstrnctiouB  of  the  court.  The  court's 
charge,  guarded  as  it  was,  was  not  er- 
roneous In  this  respect.  It  restricted  the 
finding  to  tbe  inquiry  of  negligence  in 
keeping  tbe  roadbed  in  repair. 

The  proposition  of  law  presented  under 
tbe  foregoing  assignment  ot  error  raises 
another  question:  That  a  railway  com- 
pany is  not  an  insurer  of  tbe  safety  of  its 
passengers.  This  Is  a  correct  proposition, 
and  it  seems  the  charge  of  the  court  Is 
objectionable  on  tbis  ground.  A  similar 
expression  to  the  one  In  the  charge  before 
us,  tbat  "it  was  tbe  duty  ot  defendant  to 
transport  its  passengers  sately,  and  the 
want  of  such  care  would  be  deemed  negli- 
gence for  which  defendant  would  be 
deemed  liable,"  was  condemned  in  the 
case  of  Hallway  Co.  v.  Underwood,  W 
Tex.  469;  but  in  that  case  there  was  an- 
other charge  following  which  corrected 
tbe  error.  In  this  case  no  such  correction 
is  made.  Because  of  this  error  tbe  judg- 
ment should  be  reversed,  and  tbe  cause  re- 
manded. 

Adopted  by  sapreme  court,  Jane  21, 1893. 


BORDA(3BB  T.  HiGOINS  et  DX.l 

(Suprema  Court  of  Texas.    Jane  24, 1893.) 

SIDBWAI.K  A3SE8SMSNTS— M*y.VRlt  OT  COLLBCTISft 

— LiEX— FoBECi/OsuKE— Void  Sale. 

1.  Where  the  statutes  regulating  the  con- 
struction of  sidewalks  in  cities,  and  the  collec- 
tion of  special  assessments  of  taxes  therefor,  pro- 
vide, in  addition  to  the  ordinary  mode  of  collect- 
ing taxes  by  notice  and  sale,  tbat  the  city  mar 
Institute  suit  and  recover  personal  judgment 
against  the  owner  of  tbe  abutting  premises  for 
the  amount  of  such  tax,  such  statute  does  not 
authorize  a  suit  foreclosing  a  lien  for  such  taxes 
against  the  property,  and  a  judgment  in  such 
case,  and  sale  thereunder,  are  void.  19  S.  W. 
Rep.  440,  reversed. 

2.  A  city  council  has  no  anthotlty  to  enact 
ordinances  inconsistent  with  a  statute,  and  such 
Judgment  and  sale  are  not  rendered  valid  by  aa 
ordinance  providing  that  such  taxes  shall  be  • 
lien  on  the  abutting  property,  and  shall  be  by  th» 
city  enforced  in  any  court  having  Jurisdiction  of 
the  subject-matter,  and  said  property  sold  accord- 
ing to  law. 

On  motion  to  retorm  judgment.  For 
former  report,  see  19  iS.  W.  Rep.  446. 

Hknry,  J.  Upon  report  ot  the  commis- 
sioners ot  appeals  the  judgment  in  this 
cause  was  reversed  at  tbe  last  Galveston 
term  of  this  court,  and  the  cause  itself 
was  remanded  for  a  new  trial.  (Tex. 
Sup.)  19  S.  W.  Rep.  446.  Before  tbe  ad- 
journment ot  that  term  a  motion  was  filed 
by  the  appellant  to  reform  the  Judgment, 
and,  instead  of  reversing  and  remanding, 
to  reverse  and  ren<ler  Judgment  tor  the 
appellant.  We  faaveearetully  re-examined 
the  record  with  the  view  ot  determining 
whether  our  disposition  of  the  cause  was 
correct,  and  we  hare  concluded  tbat  It 

'For  opinion  on  rehearing,  iee iiO  8.  W.  Rep.  784 
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Tens  not.    The  cost  of  cunstriictinK  the 
sidewalk  adjacent  to  the  lut  owned  by  the 
uppellees  WU8  S20.     Without  queHtioninK. 
{ur  the    porposeu  of  thiH   appeal,  the  cor- 
rectness of    anything   that    wau  said   tty 
Judge  Marr  Id  the  opinion  adopted  by  us, 
in  rv^ard  to  the  regularity  of  the  proceed- 
inies  of  the  city  lo  the  coaatraction  of  the 
luipruvement,  80  aB  to   make  the  cost  of 
It  juBtly   a   debt  against  the  lot  bnd  its 
owners,  and  in  holding  that  its  being  a 
booietitead  did  not  prevent  the  lien  from 
attaehiug  to  the  lot,  we  are  of  the  opinion 
that  aume  other  considerations  of  impor- 
tance have  been  overlooked.    Article  475  of 
the  KeviHed  Statutes  provides  bow  the  es- 
timate of  the  cost  of  such  improvements 
(shall     be  made,    and    declares    that    the 
amoDDt  imposed  shall  be  "levied   and   as- 
KeRsetl  as  taxes,  and  shall   be  a   lien  upon 
tite  property     until  the  payment   of  the 
same. "    In  the  case  of  Allen  v.  Oalvestun. 
51  Tez.SlK,  this  coort  said :  "These  grants 
of  power  to  make  local  assessments  are 
strictly  constrned,  and  must  be  strictly 
followed."    Coole^'  says,  in   his   work  on 
Taxation,  that  wltere  a  right  to  bring 
buit  tu  collect  a  tax  is  expressly  given, 
"  the  statute  must  be  closely  followed,  and 
any  conditlonH  which  are  named  must  be 
observed."     Page  435.    Article  474  of  the 
Revised  StatuteM,  by  virtue  of  which  the 
tux  now  in  question  was  imposed,  directs) 
I  bat  it  shall   be  collected  "in  equal  annual 
payments,  not  less  than  five  in   number." 
This  would  have  required  the  appellees  in 
thiai  case  to  pay  four  dollars  each  yeai  for 
five    years.    Article    476    provides    for  a 
notice  to  be  given  of  the  time  when  the 
tax   will  become  due.  and  if  It  is  not  paid 
it  provid<>s  as  follows  tor  the  enforcement 
ol  the  lleo  on  the  land:  "Said  officer  or 
committee  shall  levy  on  so  much   of  any 
property  on  said  list  on  which  said  tax 
has  not   lieen  paid   as  will   be  sutficlent  to 
pay  the  sanie,  and  the  same  notice  of  sale 
us  is  required   in  sales  for  other  tax   shall 
be  given;  and  it  said  tax  be  not  paid  be- 
fore the  day  of  sale,  said  officer  or  cora- 
niittee  ahall  sell  said  property  in  the  name, 
and  under  tne  circumstances,  and   to   the 
<>xtent.   and  snbject    to  the  same  condi- 
tions, which  are  or   may   be   provided   by 
orilinnnce  for  the  sale  of  real  estate  in  the 
city  charge<i   with  the  payment  of   taxes 
imposed  by  said  corporation;  and    said 
oiflcer  or  committee  shall  execute  a  deed 
tu  the  purchaser  at  any  siich  8a1e,  and  all 
the  provisions  of  this  title  in  reference  to 
a  deed   drawn   by   the  aiisesHor  and  col- 
lector shall  apply  to  the  deed  provided  for 
In  this  article. "    One  of  the    important 
TiKbts  here  secured   to  the  owner  of  the 
property  by  reference  to  other  tax  sales  Is 
"that,  when  real  estate  is  offered  for  sale, 
tlie  smallest  portions  of  grounds  (to  he 
taken   from  the  east  side  of  the  premises) 
shall  be  sold  for  which  any  person   will 
take  the  same,  and  pay  the  taxes  and 
costs  and  fees."    Rev.  St.  art.  44iS.    The 
Authority  to  bring  a  suit  for  thecoliection 
«l  the  tax  Is  conferred  by  article  477  of  the 
BeriNe<1  Statutes,  reading  as  follows:   "In 
aOiiition    to   the  power    and    authority 
KTaoted   to  the  city  council  to  collect  said 
a8i!e«8meut  of   taxes    as    aforesaid,   they 
•hall  have  tlie  further  power  and  addi- 
V.20&w.na8— 12;^ 


tlonal  remedy  of  Instituting  snii  In  the 
corporate  nnuie  In  any  court  having  juris- 
diction of  the  recovery,  against  any 
owner  of  property  for  the  amount  due  fur 
any  such  work  so  made  as  aforesaid  ;  and 
the  city  council  shall  provide  by  resolu- 
tion or  ordinance,  under  the  provisions  of 
this  title,  for  carrying  out  and  executing 
the  powers  in  this  chapter  conferred,  and 
may  adopt  such  resolutions  and  enact 
such  ordinances  and  make  such  regula- 
tions as  they  may  deem  necessary."  It  Is 
not  necessary  for  us  to  Hay  that  the  last 
clause  quoted  was  not  intended  to  ccmfer 
upon  the  council  power  to  pass  ordi- 
nances in  Goudict  with,  or  to  enlarge  or 
limit  the  provisions  of,  the  statute.  It 
ronfers  the  power  upon  the  city  council  to 
enact  ordinaii'.-es  In  harmony  with"  the 
statutes,  and  in  strict  subordination  to 
them,  and  to  provide  ways  and  means 
fur  applying  and  enforcing  them.  The  ar- 
ticle (477)  authorizing  a  personal  suit  and 
Judgment  Is  explicit  and  unambiguous. 
It  only  authorises  such  a  suit  "for  tlie  re- 
covery against  the  owner  of  property  for 
the  amount  due."  It  Is  a  personal  suit 
that  is  provided  for,  and  a  moneyed  judg- 
ment only  is  mentioned.  It  does  not  au- 
thorize 8  suit  against  the  property,  it 
does  not  authorize  a  i>ers(Hial  judgment 
against  the  owner  ol  the  property,  to- 
gether w4th  a  foreclosure  of  the  lien  upon, 
the  property.  A  lien  upon  the  property  is 
given  by  the  statute,  but  the  manner  of 
its  enforcement  is  carefully  and  fully  pro- 
vided fur.  The  right  to  also  bring  a  suit 
Is  not  left  to  inference,  neither  as  to 
whether  one  maybe  brought  at  all,  nor 
as  to  what  it  shall  iuclude  if  brought.  It 
may  be  ttrought" against tbenwnerforthe 
amount  due"  "in  any  court  having  juris- 
diction." We  think  it  must  be  presumed 
that  when  the  legislature  expressly  pro- 
vided for  the  two  modes  of  procedure, 
each  one  <-omplete  within  Itself,  one  pro- 
viding exclusiv^y  tor  a  remedy  against 
the  proi>erty  and  the  other  exclusively 
tor  a  personal  remedy,  the  Intent  of  the 
law  was  fully  expressed,  and  that  it 
should  be  interpreted  and  enforced  as 
vkTltten. 

The  record  shows  on  Its  face  that  the 
salt  was  brought  by  the  city  against  the 
property  to  enforce  the  lien,  and  not 
against  the  ownenfof  the  property  to  re- 
cover a  personal  judgment,  and  that  the 
judgment  was  rendered  In  the  same  way. 
The  district  court  has  a  general  jurisdic- 
tion to  render  a  judgment  to  enforce  a 
Hen  on  land  withoutregard  tottie  amount 
of  the  debt  or  the  value  of  the  land.  The 
tax  of  f20  was,  in  this  case,  a  lien  on  the 
land  because  the  law  made  It  so,  and,  it 
the  legislature  had  given  a  suit  for  the  en- 
forcement of  the  lien  as  well  as  the  recov- 
ery of  the  debt,  the  jurisdiction  of  the  dis- 
trict court  would  have  existed  by  the 
terms  of  the  constitution,  lint  not  when 
the  legislature  has  provided  another 
remedy  for  the  enforcement  of  the  lien, 
and  has  failed  or  refused  to  give  a  suit  tor 
that  purpose.  If  the  record  In  the  case  in 
which  the  judgment  was  rendered  fore- 
closing the  lien  had  failed  to  disclose  that 
the  cause  of  action  was  one  over  which 
the  court  bad  no  jurisUictloo,— It  it  bad 
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toeen  silent  In  that  respect,— we  would  be 
required  In  this  case  (where  it  Is  brought 
«olIateraUy  In  ISBue)  to  presame  ihut  it 
wna  rendered  upon  a  state  of  tacts  giving 
jurlHdiction,  and  it  would  then,  as  is  suid 
Id  Judge  Makr'b  opinion,  pret-Iude  all  fur- 
ther inquiry.  In  the  case  of  Withers  v. 
Patterson,  27  Tex.  496,  Justice  Bbll  clear- 
ly expresses  the  rule  and  Its  limitations 
«B  follows:  "If  the  court  orders  a  sale  of 
land  when  the  circumstances  do  not  exist 
which,  niider  the  law,  authorize  it  to  do 
«o,  it  acts.  In  doing  so,  without  Jurisdlc- 
tiou,  or.  In  other  words,  without  authori- 
ty. These  nre  plain  propositions.  The 
difBcnlties  whlrh  are  presented  to  courts 
(irlsein  caseR  where  there  Is  a  deHclency  of 
■proof  as  to  the  clrcunistnnces  undor  which 
the  court  acted  In  onlerinK  tlie  kqIc.  The 
-question  In  such  casicH  Ir,  how  far  is  proof 
<  which  is  wanting)  to  be  supplied  by 
presumption?  In  the  absence  of  proof, 
there  undoubtedly  always  HrUes  a  pre- 
sumption that  a  court  of  general  Jurisdic- 
tion has  acted  In  doing  a  thing  which  it 
has  power,  under  certain  circumstances, 
to  do,  within  the  limits  of  its  Authority. 
The  presumption  Is  that  the  court  has 
-done  what  !t  whs  right  to  do,  and  not 
that  it  has  done  a  wrong.  The  circum- 
«tan'*es  which  would  have  authorlssed  the 
court  to  act  as  It  did  act  are  presumed 
to  have  existed.  But  presumptions  are 
indulged  In  the  absence  of  proof,  and  not 
against  proof."  As  the  record  in  the  suit 
tirought  by  the  city  of  Beaumont  to  en- 
force the  tax  Hen  discloses  on  its  face  the 
want  of  jurisdiction  In  the  court,  the  Judg- 
ment rendered  was  void,  and  It  must  be 
treated  as  a  nullity  whenever  It  Is  brought 
In  question,  whether  it  be  In  a  direct  or  a 
collateral  proceeding. 

The  distinctions  between  the  proceed- 
ing to  enforce  the  lien  against  the  proper- 
ty and  the  suit  for  the  debt  are  so  appar- 
■ent.  and  their  different  effects  upon  the 
lights  of  the  property  owner  generally, 
Mild  especially  In  the  instance  now  under 
-coiiHlderdtlon,  are  bo  important,  as  not 
to  admit  of  the  conclusion  that  the  leg- 
islature Intended  that  they  should  he  In- 
termingled, Instead  of  each  being  pursued 
ns  au  independent  or  distinct  remedy. 
The  sum  adjudged  against  the  property 
WHB  $'J0.  The  costs  of  court  and  for  mak- 
ing the  sale  nniountP<l  to  fU.O.'t.  1'he 
judgment  was  rendered  <in  the  24th  day 
of  November,  1S!)0.  The  Mherlff  ^old  Hie 
entire  lot  on  the  7tli  day  of  April.  Is91. 
After  the  judgment,  and  before  the  sale, 
the  property  owners  paid  to  the  attorney 
•of  the  city,  on  the  tax,  the  sum  of  »0. 
The  property  bmnght  at  the  sheriff's  sale 
93.'>.  The  lot  meuHured  CO  by  80  feet.  The 
-evidence  of  the  market  value  of  the  lot 
ranged  from  9S0(>  to  91.C00.  It  had  on  it 
the  residence  of  the  owners,  on  each  side 
-of  which  there  were  strips  of  land  each 
about  30  feet  wide,  each  one  of  which  the 
owner  testified  was  worth  $000,  and  that 
be  had  been  offered  that  price  tor  one  of 
them.  The  result  of  tlie  suit,  if  allowed 
to  have  effect,  would  be  to  compel  the 
owner  to  pay  the  entire  tax,  with  costs. 
In  less  than  one  year,  and  to  have  his 
whole  property  sacrificed  in  a  body  at  a 
«nle,    to  collect   a    tax,  whereas,   if  the 


property  had  been  proceeded  against  un- 
der the  protection  of  the  statute,  It  could 
only  have  been  for  four  dollars.  If  nothing 
bad  been  paid,  and,  even  11  sold  for  the 
whole  debt,  it  seems  reaBonable  to  con- 
clude that  much  less  than  the  whole  lot 
might  bare  been  found  sutflcient.  When 
the  result  of  disregarding  a  compliance 
with  the  specific  terms  of  the  remedies 
given  by  the  statute  may  lead  to  such 
important  differences,  we  do  not  think 
that  the  courts  can  treat  the  distinctions 
made  by  the  legislature  ns  immntcrial, 
nor  penult  the  two  remedies  to  be  inter- 
mingled. It  appears  that  the  city  council 
had  passed  an  ordinance  on  the  subject  of 
this  tax,  which,  among  other  things,  pro- 
vMed  as  follows:  'The  cowt  of  the  con- 
struction of  said  sidewalk  shall  he  a  Hen 
In  favor  of  the  city  for  the  amount  there- 
of un  the  property  of  snch  owner,  and  said 
lien  shall  exist  in  favor  of  the  city  for 
such  costs,  and  shall  be  by  the  city  en- 
forced In  any  court  having  jurlMdiction  of 
the  subject-matter  of  a  suit  brought  for 
the  purpose,  and  said  property  sold  ac- 
cording tu  law  to  pay  the  cost  of  such 
construction,  besides  the  costs  of  snit." 
The  language  of  this  ordinance  clearly 
eniliraces  the  jurisdiction  that  was  at- 
tempted to  be  exercised  by  the  district 
court,  and  If  the  city  council  had  l>een 
Invested  w<tb  the  power  to  annul  or 
amend  an  act  of  the  legislature  It  would 
support  the  judgment  In  this  case.  But, 
as  we  have  said,  the  city  council  had  no 
anthorlty  to  enact  an  ordinance  Incon- 
sistent w^lth  the  statute.  The  motion 
will  be  granted  in  so  much  as  it  seeks  to 
set  aside  the  judgment  heretofore  ren- 
dered by  this  court,  and  the  judgment  of 
the  district  court  will  bii  affirmed. 


State  ▼.  Srarct. 

(.Supreme  Court  of  Missouri,  DiolgUm  JVo.  S. 

July  1,  1892.) 

iMTOXiCATiNa  Liquor— Local  Optiok— Cosstitc- 

TIONAL  Law — Fleadino  and  Proof. 

1.  An  Indictment  for  violation  of  the  local 
opdoD  law  need  not  set  out  the  various  steps  bjr 
M'bicli  the  Uxvr  had  been  adopted  in  the  county. 
It  is  sufficient  to  allege  that  tlie  law  had  been 
adopted  and  was  in  force  within  the  county  on 
the  day  on  which  the  offense  is  charffed.  State 
V.  Klacktn,  41  Afo.  App.  99.  and  State  v.  rraiher, 
id.  451.  ovcrniltHl. 

2.  I'ruof  of  the  adi>mion  of  die  local  opUnn 
law  by  a  county  is  suliii-iculiy  made  by  phmIii- 
tiiig  a  certified  copy  of  the  result  of  the  cU'iti"i> 
as  spread  upon  the  records  of  the  county  court, 
and  proving  thjit  publication  of  the  n'sult  was 
made  in  compliance  i^ith  the  statute.  Stntc  v. 
Mackin.  41  Mo.  App.  99,  and  State  r.  Pratber, 
Id.  431,  overruled. 

Appeal  fr«>m  circuit  court.  Christian 
county;  M.  Oi.ivBU,  Judge. 

The  following  Is  the  opinion  of  the  St. 
Louis  court  of  appeals,  delivered  by 
ThomPso.n,  J.: 

"The  defendant  was  indicted  In  the 
crinilnal  court  of  Greene  county  for  sell- 
ing a  hall  pint  of  alcohol,  in  violation  of 
the  statute  known  as  the  'Local  Option 
Law,' (Rev.  St.  §  4598,)  alleged  to  have 
been  duly  put  In  force  In  Greene  county 
by  nn  election  under  the  provisions  of 
(hat  stotute.  A  change  of  venue  was 
taken    to    the  circuit  court  o(  Christian 
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county.  In  which  there  waa  a  trial  which 
resnlted  In  a  verdict  of  KnHty,  and  in  the 
impusitlon  of  a  fine  oi  9300.  From  thiu 
jndKinent  the  defendant  prosecates  this 
uppeal. 

"1.  In    the  drcalt    conrt   of  Christian 
county   defendant  moved  to  quash  the  In- 
dictment   for  the    reason,  in  substance, 
that  the  criminal  conrt  of  Greene  coun- 
ty had   no  valid  existence,  by  reason  of 
the  fact  tbat  the  constitution  (article  6,  g 
31)  prohibits  the  legislature  from  estab- 
lishing criminal  courts,  except  in   coun- 
ties having  a  population  exceeding  50,000, 
allcglnKthatOreene  county  had  not  at  the 
date  'When  the  act  creating  the  court  was 
passed,  and  has  not  now,  a  population 
exceeding  50.000,  and    appealing    to  the 
natioaal  census  as  evidence  of  that  fact, 
of  which   the  courts  takejodlcial  notice. 
Tbedrcoit  court  of  Christian  county  over- 
ruled this  motion,  and  It  is  renewed  In 
this  court.    The  position  of  the  defend- 
ant npon  this  question  Is  that  this  la  a 
Jurisdictional     question,    which    can    be 
raised  at  any  stage  of  the  proceedings  in 
a  criminal  case:  that  by  reason   of  the 
fact,  as  shown  by  the  national  census  of 
1x80,  and  also  by  the  national  census  of 
IftWt,  tbat  the  county  of  Greene  bad  not, 
either  at  the  time  when  the  legislature 
established  that  court,  or  at  the  present 
time,  50,000  inhabitants,  and  of  tbe  conse- 
quent constitutional  Inability  of  tbe  legis- 
latnre  to  create  that  court, the  court  never 
bad  any  legal  existence;  nnd   that,  as  the 
court  Itself  never  had  any   legal  existence, 
tbe  doctrine  which   uphuldH  the  acts  of  de 
Aictocourts  has  no  application ;  the  argu- 
ment   being   tbat  there  can  lie  no  such 
tiling  as  a  de  facto  Judge  unless  there  is  a 
iU'jiire  court.    If  this  question  Is  properly 
rui«!e(i  upon   this  record,  it  is  our  duty  to 
xend  the  rase  to  the  supreme  court  In  the 
first  instance,  for  want  of  any  Jurisdiction 
in  this  conrt  to  determine  constitutional 
questions.    But   we  are  of  opinion,  after 
Kiving  careful  consideration   to  the  mat- 
ter, that  tbe  question  does  not  at  all  arise 
npiin  this  record.    We  are  of  opinion  that 
Irom   the  very  natnre  of  things  the  qnes- 
ilon  of  the  legal  existence  of  a  conrt  can- 
not (irlse  upon  an  appeal  from  a  judgment 
ill  a  proceeding  cominenced   In  that  court. 
For  instance.  In   this  cuhb,  if  there  was  no 
such  conrt  as  the  crinilnal  court  of  Greene 
TDuuly,  then  there  was  no  case  to  be  tried 
or  in  any  way  considered  by  reason  o?  the 
fhansre  of  venue  in  the  circuit  court  of 
<'liriKtiau  county,  nor  is  tlicre  any  case  to 
!«  lienrd  or  In  any  way  considered  In  this 
Conrt  by  reason   of  an   appeal  from   the 
IsHt -named  court.    The  very  art  of  talcing 
achtinKe  of  venue  from  the  criminal  court 
of  lireene  county  to  the  clrc-nlt  court  of 
'JhrlHtinn   connty,  under   the  statute,  pr«> 
KuppuMes  that  there  was  a  court,  and  a 
caose depending  In  a  court,  from  which  a 
change  of  venne  could  he  thus  taicen;  and 
the  very  act  of  appealing  from  the  judg- 
tnsnt  In  this  cause  of   the  circuit  court  of 
Christian  count.v  to  this  conrt  presupposes 
)n  like  manner  the  valid  existence,  lor  the 
pai'poseH  of  this  proceeding,  of  a  court  in 
«hlch  an  appenlable  proceeding  could  be 
comniencefl.    If  the  position  of  the  appel- 
lant on  this  point  is  correct,  there  Is  no 


case  tor  ns  to  determine  here,  and  nothing 
for  ns  to  do  but  to  strike  the  supposed 
appeal  from  our  docket.  Certainly  it 
would  not  be  contended  that  an  appeal 
can  be  taken  from  an  order  of  a  private 
citisen,  who  pretends  to  act  as  a  court, 
when  no  such  court  in  fact  exists.  Neither 
we,  nor.  It  may  be  assumed,  the  supreme 
court,  if  the  cause  were  transferred  to  It, 
could  render  any  Judgment  or  take  any 
action  npon  the  motion  which  could  not 
have  been  dnne  In  the  criminal  court  II  the 
motion  had  firnt  been  made  there.  Bnt 
upon  v^hat  theory  can  It  be  contended 
that  the  criminal  court  of  Greene  county 
had  Jurisdiction -to  adjudge  its  own  non- 
existence as  a  court?  How  can  a  conrt 
adjndge  that  It  is  not  a  court?  What 
authority  Is  conferred  b.y  tbe  constltatlon 
or  the  laws  npon  a  conrt  of  Justice,  acting 
as  a  court,  tn  commit  suicide?  But,  if  we 
could  entertain  tiiis  motion,  what  Judg- 
ment could  we  render  In  deciding  It? 
Could  we  reverse  the  judgment  of  h  conrt 
which  rests  Its  jurisdiction  by  derivation 
upon  an  Indictment  found  in acourt  which 
does  not  exist?  Could  we  discharge  the 
defendant  from  paying  a  fine  In  a  matter 
where  there  la  no  cause  depending  before 
us?  Could  we  send  a  mandate  to  the 
Judge  and  clerk  of  the  criminal  court  of 
Greene  county,  commanding  them  to 
desist  from  acting  as  a  court?  Clearly, 
we  could  not,  for  the  roason.  It  for  no 
other,  that  they  are  not  before  ns  as  par- 
ties for  any  purpose.  What,  moreover, 
would  be  the  public  effect  of  any  possible 
Judgment  which  we  might  render  sus- 
taining this  motion  ?  The  Judge  and  clerk 
of  the  criminal  conrt  of  Greene  county 
would  go  on  holding  their  court  as  here- 
tofore, and  we  should  have  the  Incongru- 
ona  spectacle  of  a  conrt  good  for  the  pur- 
poses of  one  case  and  bad  for  the  purposes 
of  another.  We  are  supported  In  this 
conclusion  by  the  derlsUm  of  the  supreme 
court  In  State  v.  Rich,  ^  Mo.  393,  and  by 
the  conclusive  reasoning  of  Judge  I^kon- 
ARD  in  giving  tlie  opinion  of  the  conrt  In 
that  case.  There  the  court  held  that  the 
constitutionality  of  a  law  establishing  a 
new  county  conid  not  be  inquired  Into  on 
a  motion  to  quash  an  indictment  fonnd 
In  a  court  of  such  county.  He  pointed 
out  the  absurdity  of  supposing  tliat  a 
court  established  by  law  could  adjudge 
Itself  to  be  a  nulllt.v.  He  cnncinded  by 
saying:  'It  would,  indeed,  be  Impractica- 
ble to  net  npon  any  such  principle^  If, 
whenever  any  act  done  under  the  an- 
thority  of  the  law  cume  in  question  col- 
laterally, the  constltutlonailty  of  the  law 
could  be  contested,  then  the  trial  of  the 
main  Issue  must  necessarily  be  delayed 
until  the  preliminary  fact,  npon  which  the 
validity  of  tbe  contested  legislative  act 
depended,  should  first  he  tried  and  deter- 
mined npon  testimony,  which,  being 
different  In  different  cases,  might  Involve 
the  absurdity  of  deciding  the  law  consti- 
tutional one  day  and  unconstitutional 
the  next.  But  we  need  not  press  these 
things  further.  The  result  Is  manifest. 
All  such  Inquiries  must  be  exclnded 
whenever  they  come  up  collaterally,  and 
the  connty,  its  courts  and  Its  officers,  must 
be  treated   as  things  existing  In  fact,  tbi 
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lawtnlneBS  ot  which  cannot  be  questioned. 
iiuIesB  in  a  dlre«;t  pruceedliix  fnr  that  pur- 
puRO.'  It  la  no  doubt  tuu  broad  an  ez- 
preaslon  to  use  to  say  that  tlie  qneatlon 
which  Ih  here  presented  cannot  be  raised 
collaterally  In  any  case.  Such  a  question 
was  ralHed  under  the  writ  ot  habeas 
corpus  in  Ex  parte  Snyder,  64  Mo.  58.  In 
that  case  a  person  who  had  been  con- 
victed and  sentenced  to  Imprisonment  by 
a  guppused  or  pretended  court,  called  the 
'Probate  and  Criminal  Court  of  Cass 
County,'  aiM'lled  to  the  supreme  court  for 
a  babeua  corpus,  and  was  by  the  court 
discharged  from  custody,  on  the  ground 
that  no  such  conrt  as  the  probate  and 
criminal  court  of  Cass  county  bad  a  legal 
existence;  that  there  could  not  be  a  de 
facto  Judge  without  a  r/e  Jnra  conrt,  and 
that  the  question  could  be  raised  on 
baheaa  corpua.  But  such  a  case  is  clearly 
distinguishable  from  a  case  where  It  is 
attfmptnd  to  raise  the  question  in  a  pro- 
ceeding removed  or  appealed  from  the 
very  court  whose  existence  as  a  court  is 
attacked.  There  was  nothing  in  that 
proceeding  whicli  from  Its  nature  presup- 
poHcd  or  admitted  the  legal  existeuce  of 
the  probate  and  criminal  court  of  Cass 
county.  On  the  contrary,  that  was  an 
original  and  summary  proceeding,  com- 
menced Id  the  supreme  court,  and  directed 
agHlnst  the  sheriff  of  Cass  county,  as  a 
roinlMterial  officer,  holding  a  citizen  In  ens- 
tody  without  any  warrant  of  law.  If  he 
derived  his  authority  from  tlie  warrant 
ot  a  Judge  aud  a  clerk,  preteuding  to  con- 
stitute a  court  which  had  no  legal  exist- 
enc»*,  he  was  simply  holding  the  prisoner 
under  void  proi-ess,  and  acting  as  a  mere 
trespasser,  aud  the  writ  of  hahcits  corpiia 
is  of  such  H  Nummary  nature  that  it  may 
well  be  admitted  that  such  a  question 
could  be  raised,  at  least  In  the  supreme 
court  of  the  state,  which  would  have 
Jurisdiction  to  determine  It  by  quo  war- 
ranto In  that  proceeding.  It  is  no  au- 
thority tor  holding  tiiat  it  can  be  raised 
In  such  a  proceeiiiug  as  this.  We  accord- 
ingly overrule  this  assignment  of  error. 

"2.  The  next  objection,  stated  in  the 
most  general  way,  is  rhat  the  state  failed 
to  show  that  the  statute  known  as  the 
'Local  Option  Law 'had  been  regularly 
put  in  force  In  Greene  county  by  a  valid 
election,  a  proper  canvass  of  the  votes, 
and  a  pulilication  thereof  under  the  terms 
of  that  law.  In  deciding  this  question  we 
shall  adhere  to  the  view  which  we  took  of 
the  same  qnestion  in  State  v.  Searcy,  39 
Mo.  A  pp.  S93,  407,  where  we  used  this  lan- 
guage: 'The  state  assumed  throughout 
the  burden  ot  liUeging  and  proving  the 
varloun  steps  by  wliicb  the  local  option 
law  had  been  adopted  In  the  county.  We 
hold  that  this  is  uunecessary.  We  bold 
that  it  Is  sntflclent  for  the  indictment  to 
allege  t>iat  the  act  uf  the  legislature,  ap- 
proved April  5, 1X87,  commonly  known  as 
the  "  Local  Option  La w, "  has  been  adopted 
and  la  in  force  within  the  county  [or  city, 
or  Umlta  of  the  county  outside  of  a  city  or 
cities  of  2,500  Inhabitants,  as  the  case 
may  be]  on  the  day  on  which  the  offense 
te  chargetl.  We  also  bold  that  the  state 
makes  leood  this  allegation  by  producing 
»  ccrtifled  copy  uf  ibe  result  ot  the  elec- 


tion, as  spread  upon  the  records  of  the 
county  court,  in  compliance  with  section 
1  of  the  statute,  and  also  by  proving  that 
subsequent  publication  of  the  result  was 
made  in  compliance  with  th«  statute.  A 
valid  election  in  compliance  with  its  terms 
Is  necessaiy  to  the  adoption  of  the  stat- 
ute, and  the  record  made  by  the  county 
court  of  the  result  of  the  election  Is  priain 
facto  evidence  of  that  fact.  A  pul>lication 
ot  tlie  result  of  the  election,  in  compliance 
with  (he  terms  of  the  statute,  is  also  nec- 
essary to  put  tlie  law  in  force,  and  conse- 
quently sncb  publication  must  be  proved. 
We  further  hold  that,  after  the  state  has 
thus  shown,  prima  iacle,  that  the  statute 
had  been  adopted  and  put  in  force  prior 
to  the  date  of  the  offense,  it  is  open  to  the 
accused  to  show  the  contrary  by  proving 
that  any  of  the  esHential  steps  named  by 
the  statute  have  not  been  taken,  except 
as  to  those  matters  wiiere  the  county 
court  is  required  Judicially  to  determine 
the  existence  of  a  fact  in  which  its  record 
is  conclusive,  as,  tor  instance,  in  reipect  uf 
the  question  whether  the  petition  for  tlie 
election  has  been  signed  by  the  requisite 
number  of  qualified  voters.'  In  the  pres- 
ent case  the  statecomplied  with  this  re- 
quirement, so  far  as  Its  proof  was  con- 
cerned, by  putting  in  evidence  a  certiticd 
copy  of  tlie  result  ot  tlie  election,  as  spread 
upon  the  records  uf  the  county  court,  and 
also  by  proving  that  the  subsequent  pub- 
lication ot  the  result  bad  been  made  in 
compliance  with  the  statute. 

"3.  But, directingattentionmorespeciai- 
ly  to  the  manner  In  which  this  qnestion 
is  now  raised  by  the  appellant,  it  is  this: 
that  the  statute  relating  to  elections,  in 
conformity  with  which,  by  the  terms  of  the 
local  option  law,  this  election  was  re- 
quired to  be  held  and  the  vote  canvaHsed. 
contains  this  provision:  'The  clerk  of 
each  county  court  shall,  within  five 
days  after  the  close  of  each  election,  tnke 
to  bis  nssistance  two  Justices  of  the  peace 
ot  his  county,  or  two  Judges  of  the  county 
court,  and  examine  and  cast  op  the  vote>< 
given  to  each  candidate, and  give  to  those 
having  the  htgiiest  number  of.  votes  cer- 
tiflcates  of  election.'  Rev  St.  §  4<>M.  It 
is  argued  that  thin  section  baH  the  effe<-t 
ot  creating  a  canvassing  board,  to  li» 
comiioaed  ot  the  clerk  of  the  county  court, 
and  also  of  two  justices  ot  the  peace  or 
two  county  Judges,  whom  he  Is  required 
to  call  t<i  his  asHlHtance;  that  this  cnii- 
vassiug  board  is  the  otflcial  body  created 
by  law  to  canvass  the  votes,  and  cast  ni> 
and  declare  the  result;  that  this  board, 
acting  collectively  as  a  board,  must  make 
and  sign  a  certificate  of  the  result  to  be 
presented  to  the  county  court,  and  by  the 
court  spread  upon  its  record  ;  that  such  a 
canvassing  ot  tlie  vote,  and  such  a  certifi- 
cate ot  the  result,  concurred  in  and  signed 
by  the  canvassing  board.  Is  necessary  tn 
the  validity  of  any  election  under  the  local 
option  law;  and  hence  that,  as  it  no- 
where appeared  that  the  clerk  called  tu 
bis  aid,  in  canvassing  the  votes  in  the 
present  case,  two  justices  of  the  peace  or 
two  county  court  judges,  and  as  it  does 
not  appear  tiiat  a  certlHeatn  of  the  result 
by  such  a  canvassing  board  ^as  made, 
and  presented  to  the  county  court,  and 
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spread  npon  Its  recordH,  the  election  Is  of 
no  Talidit.r.  The  appellant  refers  iis  to 
two  ileclaiuoM  of  the  KanBafc  City  court  of 
appeals  where  this  view,  In  Bnbstancc, 
was  held. — iState  v.  Mackin,  41  Mu.  App. 
99,  and  State  v.  Prather,  id.  451.  The 
appellant  aluo  areaee  that  there  is  no 
cuDilict  b«t\veeD  the  Kausas  City  rourt  of 
appealH  in  theae  two  caseu  and  our  bold- 
IdK  In  State  v.  Searcy,  aupra.  But  we 
find  that  tlieae  holdings  are  in  irret-onRila- 
hie  conflict  with  the  view  which  we  took 
in  the  case  last  named.  The  view  which 
we  took  is  foanded  upon  what  we  under- 
RtanU  to  be  the  grainniatiral  construc- 
tion of  the  statute,  (Kev.  St.  §  4684,)  and 
it  18  this:  First,  that  the  clerk  of  the 
county  court,  within  Ave  days  after  the 
dose  uf  the  election,  takes  to  bis  assist- 
ance two  justices  of  the  peace,  or  two 
ludifes  of  the  county  court;  necond,  tiiat 
tbe  clerk  then  examines  and  cnnts  up  the 
Totes  i^veD  to  each  candidate;  third, 
that  the  clerk  then  sives  to  cliose  having 
tiie  highest  number  of  votes  certificates  of 
election,  ur.  In  its  application  to  the  local 
optiuu  law,  makes  a  certificate  of  the  elec- 
tion for  the  purpose  of  having  It  spread 
npon  the  records  of  the  count.v  court,  a« 
reiinired  by  section  1  of  that  law.  (Jn- 
doutitedly,  the  intention  of  the  statute  is 
that  the  two  justices  or  judges  called  in 
l).T  the  clerk  shall  assist  him  in  casting  up 
tbe  votes  and  aHcertuining  the  result; 
otherwise  the  language  of  the  statute, 
widch  requires  liim  to  take  them  to  his 
ansJMtance,  would  not  receive  its  proper 
value.  Itut  we  do  not  understand  that 
tlje  justices  or  county  judges  called  by  the 
clerk  to  his  aid  are  required  to  join  with 
him  in  certifying  tbe  result,  or,  In  the  case 
of  an  election  for  county  offices,  in  signing 
the  certificate  to  be  given  to  thecandidate 
liaving  the  highest  number  of  votes.  We 
fitrtiier  understand  that  It  has  not  been 
tlie  gi-neral  practice  in  tliis  state  for  the 
juKtireu  or  the  county  Judgert  called  to  the 
alii  of  the  clerk  to  join  with  hlin  In  mak- 
ing this  last-named  certificate.  The  ques- 
tion does  not  appear  ever  to  have  been 
dirc»;tl.v  decided  by  the  supreme  court,  but 
tliere  nre  decisions  of  that  court,  the  lan- 
CJMge  of  which  conveys  Implications  on 
lioth  sides  of  the  qneslion.  In  State  v. 
Harrisun.  3H  Mo.  540.  there  is  language 
Implying  thnt  the  dnty  of  making  the  cer- 
titicAte  is  on  the  clerk  alone,  and  the  same 
implication  seems  to  be  c<iutnin«d  in  the 
Iniignnge  of  tbe  court  In  State  v.  Steers, 
44  Mo.  223.  Bat  in  State  v.  Onresche,  65 
Mo.  ASH,  the  language,  of  the  court  con- 
tnihs  the  contrary  implication;  and  in  the 
Onresche  Case  a  wandaunis  was  directed 
boib  against  the  clerk  and  the  two  jus- 
tices whom  he  had  called  to  his  aid  in 
canvassing  the  votes,  but  it  was  to  com- 
pel them  to  count  certain  votes  which  bad 
been  rejected.  In  none  of  these  cases  was 
the  qoestion  presented  which  Is  now  be- 
fore us.  Tbe  statute  is  obscure.  The 
qnestinn  Is  not  without  difficulty,  and  the 
view  of  the  Kansas  City  court  of  appeals 
Is  ably  and  persuasively  stated  by  Judge 
Oii,i>  In  giving  the  two  opinions  of  that 
eonrt  already  referred  to;  but  we  rest 
oar  ci'oclifHion  on  the  consideration  tliat 


there  Is  no  statute  requiring  any  cerlih- 
cate  of  election  to  be  made  and  signed  by 
the  whole  canvasHlnK  board,  and  no  stat- 
ute relating  to  the  local  option  law  which 
requires  any  such  certificate  to  be  made 
and  signed  at  »II.  We  do  not  see  how  the 
validity  of  an  election  can  he  made  to 
depnnd  upon  tbe  formal  execution  of  a 
document,  which  no  statute  requires  to  be 
executed  at  all.  In  the  present  case  the 
paper  spread  upon  tbe  records  of  the 
county  court  does  not  recite  the  manner 
in  which  the  vote  was  canvassed,  uor  is 
It  certitled  to,  either  by  the  clerk  or  by  a 
canvassing  board  ;  and  it  is  consistent  with 
tbe  conclusion  that  the  act  might  have 
been  performed  by  the  clerk  under  tbe  eye 
of  the  county  court  judges,  while  sitting 
as  a  court,  as  contended  by  the  appel- 
lant, but  for  the  fact  that  a  court  cannot, 
under  the  principles  laid  down  by  us  in- 
onr  former  decision  in  the  Searcy  Cane,  In- 
dulxe  in  presumptions  of  wrong  acting 
where  presumptions  of  right  acting  are 
equally  consistent  wUb  what  appears. 
Evidence  was  given  by  the  state,  through 
the  mouth  of  The  clerk  ol  the  county  court 
of  Greene  county,  that  such  a  certificate 
of  the  result  of  their  election  had  been 
made  by  him  and  filed  in  tbe  arcbivca  of 
tbe  county  court;  and  the  deputy  clerk  of 
the  county  court  of  Greene  county  testl- 
Hed  totheeff  ct  that  this  certificate  had 
been  lost,  and  could  not  be  found.  This 
fact  shows  the  great  Inconvenience  and 
public  danger  of  tbe  principle  for  which 
the  appellant  here  contends.  There  is  no 
provision  In  the  local  option  law,  or  In 
any  other  statute  which  has  been  culled 
to  onr  attention,  requiring  the  certKlcttte 
which  the  county  court  clerk,  or  the  coun- 
ty court  clerk  and  the  justices  or  judges, 
if  the  appellant's  view  be  taken,  makes  of 
the  result  of  the  election  to  be  spread  fn 
hiPC  verba  upon  the  records  of  the  county 
court,  there  to  be  preserved  as  a  perma- 
nent memorial  of  the  fact.  Section  1  of 
the  local  option  law  (Rev.  8t.  §  4598j  only 
requires  that  tbe  result  of  the  election 
shall  be  entered  upon  the  records  of  the 
county  court,  and  that  Is  shown  to  have 
l>een  done  in  this  case.  It  is  not  by  virtue 
of  an  express  provision  of  law  with  which 
we  are  acquainted,  bat  only  by  analogy 
to  the  statute  relating  to  elections  for 
public  officers,  (Rev.  St.  §  4<(S4,)  that  we 
assume  In  the  Searcy  Case  that  such  a  cer- 
tificate is  required  at  oil.  As  there  is  no 
statute  requiring  it  to  be  spread  In  h»c 
verba  upon  the  records  of  tbe  county 
court,  it  appears  that  It  may  be  as  law- 
fully kept  in  tbe  custody  of  the  county 
court  clerk,  among  ids  office  files,  as  any 
other  paper  may  be  so  kept.  If.  then,  the 
position  of  the  appellant  is  correct,  and 
if  tbe  validity  of  an  election  putting  in 
force  the  local  option  law  is  to  be  tried 
on  the  appellant's  theory  in  every  prose- 
tfutlon  under  that  law,  it  follows  that  tbe 
permanent  existence  of  the  law  Is  put  to 
the  hazard  of  the  preservation  of  this 
single  paper,  and  that  the  accidental  loss 
of  the  paper,  or  tbe  pnrloinins  of  it  by  an 
interested  person,  may  render  it  impossi- 
ble to  prove  in  any  case,  after  such  loss  or 
purloining,   that   the   law   was  prof)erlv 
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enacted  and  put  in  force.  ThU  considera- 
tion oatlRdes  UB  of  tbe  soondneRS  ul  our 
eoiic-luBlon  In  State  v.  Searcy,  39  Mo.  App. 
3»3.  Tliefur«her  arRuuient  of  the  appel- 
.ant,  that  there  muHt  be  an  order  of  rec- 
ord of  thecounty  court  admittluK  thiM  cer- 
tificate to  its  record,  la  not  tenable,  since 
it  in  presumed  that  theconrt  orders  to  its 
record  everything  which  there  appears. 

"4.  Tlie  circuit  court  refused  to  allow 
the  defendant  to  show  by  way  of  defense 
to  the  merits  that,  although  he  had  sold 
the  half  pint  of  alcohol  as  charged  in  the 
tndictmeut,  yet  that  he  was  a  duly-licensed 
druKKist,  and  that  he  soid  the  alcohol  for 
medicinal  purposes  and  In  good  faith,  al- 
thouKh  without  any  prescription  by  a 
physician.  In  this  ruling  of  tlie  court 
there  was  no  error.  The  local  option  law 
(Rev.  St.  §  4605)  contains  this  proeiHlon: 
'Nor  shall  anything  lierein  contained  pre- 
vent licensed  druggists  or  pharmacists 
from  furnishing  pure  alcohol  for  medicinal, 
art,  Bcientiflc,  and  mechanical  purposes.' 
The  statute  reiatlng  to  druggists  (Hhv. 
St.  §  4621)  makes  it  a  misdeijieanor  for 
any  druggist  to  sell  or  give  away  alcohol 
in  less  quantities  than  four  gallons.' except 
on  a  written  prescription  of  a  reKularly 
registered  and  practicing  physician.  In 
our  opiuion  the  two  statutes  are  not  in 
conflict,  and  the  local  option  law  does 
not  displace  the  druggist  law,  and  the 
two  are  to  be  construed  together /»  pur/ 
materia.  The  local  option  law  does  not 
Interfere  with  the  operation  of  the  drug- 
gist law  at  all.  Ex  parte  Swann,  96  Mo. 
44,  9  K.  W.  Bep.  10.  The  provision  from 
the  local  option  law  above  quoted  is 
rather  to  be  construed  as  referring  to  the 
provisionb  of  the  druggist  law  already  in 
force,  and  to  preserve  in  full  operation 
those  pniviRions.  We  asree  with  the 
Kansas  City  court  of  appeals  that  tbe 
druggist  law  was  designed  to  cover  all 
the  ground  in  relation  tn  sales  by  drug- 
gists and  pharmacists,  without . reference 
to  other  statutes.  State  v.  Piper,  41  Mo. 
App.  164.  It  necessarily  follows  that  a 
person  Indicted  for  a  violation  of  the  local 
optt(m  law,  who  defenda  on  the  ground 
that  he  is  a  licensed  druggist,  and  that  he 
sold  tlie  liquor  as  such  in  his  chHra.-ter  as 
a  druggist,  must  show  a  state  of  facta 
which  brings  him  within  the  provisions  of 
the  la  w  relating  to  the  sale  of  liquor  by 
druggists, — In  other  words,  where  It  is 
sold  for  medicinal  purposes  he  must  show 
a  physician's  prescription.  State  v. 
Moore,  (Mo.)  16  S.  W.  Rep.  937.  It  results. 
In  our  opinion,  that  the  judgment  of  the 
circuit  conr:  of  Cfarlstian  county  should 
be  a  (firmed.  We  so  order.  But,  as  there 
Is  a  conflict  of  opinion  between  the  deci- 
sion of  this  court  In  tbe  present  case  and 
the  decision  of  the  Kansas  City  court  of 
appeals  In  State  v.  Mackin,41  Mo.  App. 
99,  and  State  v.  Prnther,  41  Mo.  App.  451, 
as  above  stated,  upon  the  question  of  the 
mode  of  canvassing  tbe  votes  of  an  elec- 
tion under  the  local  option  law,  and  cer- 
tifying the  result,  we  must,  under  the 
constitntiunal  mandate,  certify  this  cause 
to  the  supreme  court  for  flnal  determina- 
tion. It  is  ao  ordered.  All  the  judges 
concur." 


O.  Id.  Travera  and  Haniagton  A  Pep- 
Iterdiite,  for  appellant.  J.  U.  Duncan  and 
■lames  K.  Vaufchan,  (or  tbe  State. 

Thomas,  J.  This  case  ia  here  on  the  cer- 
tificate of  the  St.  Louis  court  of  appeals, 
(46  Mo.  App.  422.)  The  local  option  elec- 
tion involved  in  this  case  bus  been  twice 
before  the  St.  Louis  court  uf  appeals, 
(State  V.  Searcy,  89  Mu.  App.  393.  and  tbe 
case  at  bar,  46  Mu.  App.  supra,)  and  every 
question  now  urged  for  a  reversal  of  the 
Judgment  has  been  disposed  of,  and  cor- 
rectly disposed  of,  by  that  court.  The 
opinions  of  the  court  of  appeals  are  so 
exhaustive  and  conclusive  that  we  deem 
It  a  work  of  supererogation  to  add  any- 
thing to  them.  It  follows  that  the  opin- 
ions In  State  t.  Mackin,  41  Mo.  App.  99, 
and  State  v.  Prather,  Id.  451,  so  far  as 
they  conflict  with  the  Searcy  Cases,  supra, 
are  disapproved  and  overruled.  We  re- 
atfiim  the  constitutionality  of  tbe  local 
option  statute.  State  v.  Moore.  (Mo.)  1ft 
S.  W.  Bep.  937.    Tbe  judgment  is  affirmed. 

All  concur. 


SPOTT8  V.  Wabash  W.  Rt.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  2,  1892.) 

IXJORT  TO  Pbksom  OS   Railboad  Tkack  —  CON- 
TKIBUTOKT  NEOLIOBSCB— QOBSTIOSS  FOB  JCBT— 

Evidence. 

1.  Plaintiff's  husband  was  one  of  a  fan;: 
imloadiuR  freight  for  nn  elevator  company  from 
pars  on  defendant's  track.  He  was  injured  to' 
nn  unexi)ertiKl  backing  of  other  cars  on  an  ad- 
jacent track  where  he  was  standing  while  an 
unlonde<I  oar  was  being  weighed.  Held,  that 
the  sudden  backward  movement  of  the  cars, 
without  warning,  in  the  circnrastances  statwl 
in  the  opinion,  was  evidence  of  defendant's  neg- 
ligonce;  and  that  the  question  of  plaintiff's  ex- 
ercise of  ordinary  care  was  one  of  fnct. 

2.  A  railway  company  is  chargeable  with 
the  exercise  of  at  least  ordinary  care  towards 
all  persons  lawfully  upon  its  premises. 

3.  Witnesses  wore  alloweti  to  testify  thnt 
no  signal  was  given  of  the  sadden'  backing  of 
the  car.  Hold  no  error.  Such  evidence  was  ad- 
missible as  to  tbe  res  gestae,  and  on  the  issue 
of  negligence. 

4.  Evidence  of  prior  notice  to  the  defendant 
that  the  party  of  workmen  to  which  deceased 
belonged  was  engaged  In  unloading  cars  alK)ui 
the  place  of  injury  was  properly  admitted. 

5.  Objections  not  made  In  the  trial  court 
will  be  disregarded  on  appeal. 

(Syllabus  by  the  Judge.) 

Appeal  from  St.  Louis  circuit  court. 

Statutory  action  by  the  widow  of  Wil- 
liam B.  Spotts  against  tbe  Wabash  West- 
ern Railway  Company  to  recover  dam- 
ages for  negligently  killing  her  husband. 
Verdict  and  judgment  (or  plaintifl.  De- 
fendant appeals.    Affirmed. 

F.  W.  Lehmann  and  Geo.  S.  Orover,  (or 
appellant.    A.  R.  Taylor,  for  respondent. 

Barclat,  J.  Mrs.  Spotta,  tbe  plaintiff, 
recovered  statutory  damages  ($5,000)  In 
the  circuit  court  for  the  killing  o(  her  hus- 
band, and  defendant  haa  appealed  against 
that  judgment.  The  ground  o(  the  ac- 
tion, as  Indicated  by  the  petition,  is, 
shortly,  that  Mr.  Spotts  met  his  death  by 
reason  o(  negligent  movements  and  band- 
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Wag  of  defendant's  cam,  and  of  Its  fall- 
orv  to  observe  city  ordinances  requiring 
toe fnitiue  bell  to  t>e  rnng  wlille  cars  are 
muritif;;  that  a  man  b^  stationed  on  top 
ol  the  car  furthest  from  the  engine  of  any 
backing  train,  etc.  The  defense  put  In  is- 
ene  tbecbart^es  of  neKllKence,  and  assert- 
ed rootributory  negligence  of  tbe  de- 
crased,  which,  in  turn,  was  denied  by  a 
reply.  The  plain  tilTs  evidence  tended  to 
arcoant  for  tbe  dcatb  of  Mr.  Hpotts  in 
tbia  wise. :  He  was  In  the  employ  of  Mr. 
Michael  Walsh,  who  bad  a  contract  to 
(nrnish  the  necessary  labor  to  unload 
cars,  etc.,  for  the  St.  Louis  Grain  Elevator 
Gompauy.  at  tbe  time  o(  the  accident, 
Aogust  17, 1X88.  Tbe  place  of  the  accident 
was  on  premises  used  by  defendant,  adja- 
cent to  the  warehouse  of  the  elevator 
company,  on  the  wharf  or  levee  near  the 
(oot  of  Ashley  street,  St.  Louis.  Its 
prominent  features  are  shown  at  once  by 
the  accompanying  diagram,  offered  In  evl- 
deoce  by  defendant,  without  objection: 

J/ 


The  small  parallelogrnro,  crossed  by 
track  numbered  8,  represents  the  car 
xrales.  Track  numbered  7  ended  or  disap- 
peared from  view  and  from  use  (by  reason 
of  earth  or  dirt  covering  it)  at  a  point 
aboDt  opposite  to  and  west  of  the  scales. 
A  "string"  of  freight  cars  was  standing 
on  track  7,  the  last  of  which,  towards  the 
aouth,  stood  some  two  or  three  feet  from 
the  point  where  that  track  disappeared 
as  stated.  Tbnt  point  we  shall  hereafter 
refer  to  aa  the  end  of  track  7,  alter  this 
explanatloD  of  onr  meaning.  Mr.  Walsh 
had  22  men  engaged  un  tbe  date    men- 


tioned. They  were  unloading  sacks  o( 
wheat  from  defendant's  cars  on  track  8. 
and  putting  the  sacks  in  the  warehouse 
of  the  elevator  company.  When  one  car 
was  unloaded,  It  was  pushed  by  band, 
northward,  upon  the  scales  to  be  weighed. 
The  men  were  told  to  stand  clear  while 
the  clerk  was  weighing  it.  They  did  so. 
Spot.ts  and  some  others  took  positions 
near  the  cars  on  track  7,  a  few  feet  south 
ol  the  point  where  It  ended.  The  space 
between  those  cars  and  that  on  tracks 
was  two  and  a  half  feet.  Just  then  there 
was  a  sudden  movement  or  Jerk  of  the 
cars  southward  on  track  7,  which  caught 
Spotts,  threw  or  dragged  him  some  1.^  or 
20  feet  beyond  tbe  end  of  that  track,  and 
Inflicted  injuries  from  which  be  died. 
That  movement  was  occasioned  by  a 
switch  enirine  of  defendant  backing  sontb 
on  track  7  to  shift  some  of  the  curs.  Alt 
this  occurred  In  daylight.  No  warning  ot 
any  sort  was  given  of  the  movement  de- 
scribed ;  nor  was  there  any  man  on  top  of 
the  car  furthest  from  the  engine.  Tbe 
plaintiff's  relationship  to  tbe  deceased 
was  also  shown.  The  foregoing  exhibits 
the  substance  of  her  case. 

1.  TIfe  first  point  is  that  these  facts  did 
not  warrant  the  submission  of  the  cause 
to  the  jury  for  any  finding  of  negligence 
qn  defendant's  part.  There  Is  little  in  it. 
The  place  of  tbe  injury  was  part  of  the 
public  wharf  of  St.  Louis,  and  tbe  deceased 
and  tbe  gang  to  which  he  belonged  were 
working  thereabout  for  the  elevator  com- 
pany to  which  the  contents  of  defendant's 
cars  were  consigned.  Defendant  bad  no- 
tice of  the  particular  work  which  tbe 
gang  had  on  hand.  (We  shall  have  occa- 
sion to  mention  that  notice  more  particu- 
larly further  along.)  In  snch  circum- 
stances It  is  too  plain  for  any  extended 
discussion  that  defendant,  in  moving  its 
cars,  was  bound  to  use  reasonable  care 
not  to  run  down  any  one  of  the  working 
force  engaged  as  was  the  deceased.  Tbe 
physical  surroundings  of  the  spot  made  it 
evident  that  some  of  Walsh's  men  were 
likely  tostand  where  Spotts  was  sttindicg 
while  the  empty  car  was  being  weighed. 
Defendant  was  chargeable  with  the  exer- 
cise, at  least,  of  ordinary  care  towards  per- 
sons thus  lawfully  upon  such  premises. 
The  jury  found  that  it  failed  to  asesacb 
care,  and  we  consider  that  there  was  am- 
ple evidence  to  support  that  finding.  Tbe 
very  movement  of  tbe  car  described,  on 
track  7,  speaks  for  itself  as  evidence  of  lt» 
negligent  management  In  tbe  circum- 
stances. Mooney  v.  Lumber  Co.,  (18!>1> 
154  Mass.  407,  2S  N.  E.  Rep.  352. 

2.  In  this  connection  it  may  be  remarked 
that  It  was  proper  to  permit  the  witnesses 
to  state  that  no  signal  or  warning  was 
given  of  the  sudden  backing  of  the  car 
that  did  the  damage.  Such  evidence  was 
clearly  admissible  as  part  of  tbereag^stie. 
It  had  an  obvloas  bearing  upon  tbe  issue 
of  negligence,  already  discass.»d. 

8.  Error  is  next  assigned  on  the  admis- 
sion of  a  statement  by  witness  Wulsh, 
touching  prior  notice  to  defendant  uf  the 
presence  of  his  men  about  these  tracks. 
He  testified  that,  on  tbe  day  before  tbl» 
accident,  some  cars  were  run  southward, 
on  track  8,  and  struck  a  car  from  which  bis 
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men  were  at  tbe  time  unNiadins  wheat. 
No  one  wus  liurt,  but  the  escupe  from  a 
casualty  was  80  narrow  that  Waltih  went 
at  once  to  the  [orHman  of  the  yard,  and 
had  an  interview  with  blin,  which  he  de- 
scribes thus:  «»  •  •  told  him:  'Mr. 
Wells,  you  want  to  be  careful  on  those 
two  traciis,  tliey  are  bo  close  together. 
You  come  near  killing  some  of  my  men. 
Tliey  were  walking  out  of  the  cbph  with 
sacks  on  their  shoulders,  when  you  kicked 
in  some  cars  there,  and  linucked  my  gang- 
way  down;  and  we  are  very  busy  on  that 
track  now. — busier  than  we  have  been  for 
some  time. — and  you  will  have  to  be  very 
careful  when  you  work  on  those  tracks.' 
lie  didn't  say  anyti]ing,  and  walked 
away;  and  the  next  day  Spiitta  f^ot  killed 
•  •  •  Mr.  Wells  was  the  foreman  of  tbe 
crew  of  this  engine  that  threw  those  cars 
down."  This  evidence,  was, no  doubt, ad- 
mitted to  establish  notice  to  defendant 
that  the  gang  to  which  deceased  Itelonged 
was  engaged  about  the  place  of  the  acci- 
dent, a  fact,  obviously,  having  an  impor- 
tant bearing  In  forming  an  cHtlmale  of 
the  care  that  wonld  be  reasonuble.  in  such 
circumstances,  in  moving  cars  in  close 
proximity  thereto;  but,  beyond  tlTat,  no 
objection  was  made  to  the  admission  ot 
that  statement  or  exception  taken  to  it. 
So  we  need  consider  it  no  further. 

4.  As  to  the  Issue  of  contributory  negli- 
gence of  deceased,  we  regard  that  as  fairly 
on>-  for  the  jur3'  on  these  facts.  When  de- 
ceased was  struck  he  was  south  of  tbe 
point  where  track  7  ended.  There  wait 
nothing  to  suggest  the  probability  of  any 
«iuch  movement  of  cars  in  that  direction 
as  actually  took  place.  He  was  not  a 
trespasser.  The  limited  space  available 
as  standing  room  indicates  that  his  tak- 
ing position  where  he  did,  while  awaiting 
the  weighing  of  the  empty  car  on  track  8, 
WHS  a  most  natural  act.  But,  without 
repeating  facts  already  mentioned,  it  is 
enough  to  say  that  we  do  not  consider 
his  action  in  the  premises  as  Justifying 
a  ruling  that  he  was  negligent  as  a  mat- 
ter of  law.  The  jury  have  found  that  be 
w;iM  not,  as  a  matt-  r  of  fact. 

r>.  It  does  not  seem  necessary  to  review 
till'  instructions  in  detail.  They  submit- 
ted the  case  in  coiiforraity  to  the  princi- 
ples above  declared.  We  see  no  jnst  rea- 
son to  reverse  the  judgment  or  to  pro- 
lung  our  comments  upon  the  case. 

The  Judgment  la  affirmed. 

Srrbwood,  C.  J.,  and  Black  and  Bracr, 
J  J.,  concur. 

GooCH  et  ux.  V.  BoTTB  et  a/. 

(Supreme  Court  of  Missouri,  Division  No.  t. 
June  6,  ISiTi.) 

SuBBooATTOs— When  Allowbd— Rights  o» 

MORTOAOEK. 

1.  One  who  acqnircd  title  to  a  tract  of  land 
by  decree  of  A  court,  a.'id  was  in  possession,  paid, 
in  good  faith,  an  existing  incumbrance  thereon. 
Tbe  decree  was  afterwards  reversed  on  writ  of 
error.  BelJ,  that  the  party  in  possession  was  en- 
titled, in  equity,  in  the  circumstances  stated  In 
the  opinion,  to  be  subrogated  to  the  rights  of  the 
holder  of  the  incumbrance,  and  to  hold  posses- 
don  as  mortgagee  until  repayment  of  said  outlaj. 

2.  The  state  of  facta  alioTe  outlined  consti- 


tutes an  eqnitable  defense  to  an  action  ot  eject- 
ment by  the  party  in  whose  favor  tlie  deci«e 
mentioned  was  reversed. 

3.  A  mortgagee  in  possession  is  endtled  to 
credit  for  taxes  levied  on  the  mortgaged  estate, 
and  paid  by  him  during  his  lawful  incumbency. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  coart,  Lion  coonty; 
Q.  U.  Bi'itGESS,  Judge. 

Ejectment  by  Joseph  Goochand  another 
against  Seth  Botts  and  another.  Plain- 
tiffs bad  Judgment,  and  defendantsappeal. 
Reversed. 

The  plaintiffs  are  Joseph  and  Nancy  .T. 
Gooch,  husband  and  wife,  suing  to  assett 
her  title,  in  common  form,  in  ejectment  fur 
certain  land  In  Linn  county.  The  an- 
swer, besides  a  denial  of  the  petition,  set 
up,  as  an  eqnitable  defense,  the  facts 
which  are  discussed  in  the  opinion.  Are- 
ply  denied  this  new  matter.  A  trial  and 
a  Judgment  for  plaintiffs  for  possesaiuo 
and  damages  followed.  Defendants  ap. 
pealed  in  due  form.  The  opinion  states 
the  rest  of  the  cnse. 

L.  T.  Collier  and  E.  li.  Stephens,  for  ap- 
pellants.   A.  W.  Mullma,  for  respondents. 

Barclay,  J.  This  is  an  ejectment,  bo- 
gun  April  27, 1RS9,  in  which  the  legal  title 
shown  by  Mrs.  Gooch  is  not  met  by  any 
opposing  proof.  The  trial  court  found  in 
her  favor.  The  only  ol)jectlon  urged  to 
that  result  refers  to  the  disposition  made 
of  the  equitable  defense  thereto.  There 
was  a  former  suit  between  these  parties, 
which  tinnlly  reached  thlscourt.  Butts  v. 
Gooch,  (188y,)  97  Mo.  88,  11  S.  W.  Rep.  42. 
Its  general  object  was  to  taint  with  fraud 
the  title  of  Mrs.  Gooch  to  the  property 
now  in  dispute,  and  vest  it  in  Mr.  Botts, 
(a  Judgment  creditor  of  Mr.  Gooch,)  for 
reasons  fully  indicated  In  the  report  of 
thntcase,  and  which  need  not  be  restated. 
While  that  suit  was  in  the  circuit  court  a 
fluni  decree  was  rcndereti  in  favor  of  Mr. 
Botts,  (August  29,  1SS4,)  vesting  the  legal 
title  in  him,  but  expressly  finding  that 
there  was  (among  others)  a  prior  incum- 
brance upon  it  to  secure  to  Mr.  llenrv 
Gooch  ¥2(10,  and  that  Mr.  Botts  should 
take  the  title  so  decreed  "subject  to  the 
liens  and  incumbrances  aloresaid."  Be- 
fore that  deci-ee  Mr.  Botts  had  acquired 
possession  of  the  land  under  a  sheriff's 
deed,  aided  by  the  att.oroment  of  a  tenant. 
Alter  the  decree  he  paid  and  discharged 
(March  26,  1880)  the  incnrobrance  men- 
tioned, and  cauHCd  satiHfaction  thereof  to 
be  dniy  entered  on  the  margin  of  the  rec- 
ord of  deeds.  Ills  decree,  however,  was 
afterwards  (March  4,  ISSU)  reversed  by 
this  court  upon  writ  of  error,  aa  shown  in 
97  Mo.  88, 11  S.  W.  Kep.  42.  Meanwhile 
Mr.  Botts  paid  taxes  on  the  property,  In- 
cluding those  for  1889,  which  became  a  lien 
In  1S88  under  our  laws.  Tliese  facts  were 
estal'lisiied  by  defendant'e  proof,  under  the 
allegations  ot  his  answer;  and,  further, 
that  he  had  made  these  payments  in  guod 
faith,  i>eliev]ng  he  owned  the  land.  De- 
fendant does  not  now  dispute  plaintitfa' 
legal  title,  but  contends  that  be  should 
equitably  be  subrogated  to  the  rights  of 
the  holder  of  the  incumbrance  which  he 
discharged  for  the  advantage  of  the  es- 
tate, and  should  have  the  benefit  of  ali 
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other  equltlm  ttiat  follow  soch  •abrofta- 
tion.    The  effect  of   the  ]un?iij<>nt  under 
review  !r    to   abtiolntely   deny   delendant 
thoxe  TiRhta.'   At  the  time  defendant  w- 
moved  tlitf  IncmnbraDce  in  question    he 
i*at>  in  p()Rtie««>l<in  ol  the  land,  osnertlnK 
title  an  owner,  nnder  a  decree  veetlnicr  It 
in  htm,  an  stated.    The  Den  of  the  incum- 
brniice  admittedly  was  a   valid  and  en- 
fon*eHb]e  one,   paramount  to  the  i-icht  or 
claim  of  either  of  the  partlen  to  tlilx  litiga- 
tion.   Its  reuiovol  was  neopssary  to  clear 
up  the  title  defendniit    RupiinKcd  he  en- 
Joyt'd.  created  by  tlie  decree  In  hlH  favor, 
then  in  force;  bnt  i*'B  releaae   was  bene- 
fleinl  to  the  e«<tate,  whosoever  the  owner 
niifrbt  he.    The  ii(?htB  of  no  third  persona 
have  intervened  between  the  parties  di- 
rectly Interented   to  cloud  ot  complicate 
the  Kitnutlon.    Defendant    was  no  mere 
Tolniiteer.    He  had   a  RiihHiKtinK  Interest 
In.  and  adjndnfed  title  touiid  poRRPHHionof, 
the  property,  as  has  been  Hliown,  when  he 
diKdiHn>ed  the  lien.     In  tlipso  circiim.«taii- 
res  ills  ri(;lit  to  be  subrogated,  as  claimerl, 
is  clear;  and  it  does  not  (teem  necessary  t«i 
revamp  materials  furnlKlied   by  the  text- 
books to  snpport  that  conclusion.    A  few 
pnvedentH  will    anfHciently    Indicate    the 
prinrlf.le  apttllcnbie.    Smith  v.  Robertson, 
(Iss-J.)  >a»  N.   Y.  KK;    Allen    v.   Dcrmott, 
tis>i:{,)    SO  Mo.    nu;    Mulr    r.    Iterkshire, 
tl.s75,)!>2  Ind.  14»;  Twombly   v.  ('assidy, 
|lsM).)K2N.  Y  l.">5:  Spauhling   v.  Harvey, 
clMH,  Ind.  Sup.)  2H  N.  E.  Rep.  323.    If  de- 
feiulAiit  Is  snbroprnted  to  the  position  of 
holder  of  the  Infuiiihrance  paid   by  him,  it 
follows  that, though  Its  lleii  is  tost  at  law, 
equity  will  Iceep  it  alive  until  the  ohllpra- 
tion,  Inipresaed  uimmi  the  legal    title   in 
fuvur  of  defendant  by  the  facts  stated,  l>e 
iiiet.    Watson   v.  Gardner,  (1«87,)   119  III. 
S12. 10  N.  B.   Rep.  1!I2.     rkefendant's  occu- 
imncy  in,  in  equity,  that  of  the  mortfraffee, 
and  his  riRhts  are  to  be  determined  ac- 
conlinffly.    His   possesHlon   under  the  de- 
erw  fur  title  was  lawful.    He  may  con- 
tlniiett  nntil  reimbursed  the  amount  of 
his  ootlaya  In  removing  the  Hens,  with  In- 
terpHt  thereon  at  U  per  cent,  per  annnm 
from  the  time  of  payment  thei'..of.    The 
InctH,  meanwhile,  constitute  an  eqnltat)le 
bar  1(1  a  recovery  by  tlie  itlnlntlffs  a^rninst 
bim  in  ejectment.    Mndlson   Ave.  ('Iiur':h 
T.  Oiivei  St.   crhurch,  (1S7S,)  73  N.  Y.  82; 
Johnson  v.  Houston,  |1ST1,)47  Mo.  227.   Aa 
tu  tlie  tMxeb.  lie  is  entitled   to  credit  for 
tliuKe  aliove  Bt>ccifled,  with  like  Interest; 
hut,  on  the  other  hand,  defendant  must 
siniliHrly  account  for  the  rents  and  protits 
received  nienntime.    A  mort>?nKPe  In  pos- 
Kcsxiiiii  is  entitled  to  credit  for  taxes  paid 
by  hlui  duiiiiR  his  lawful   incumbency   of 
tlie  estate,  as  such.     He  occn|>les  an  en- 
tirely different  attitude  from  the  payer  of 
InxcM  ileult  with  in  Napton  v.   l,eaton, 
|187»,)  71  Mo.   85».    ThiH  court   finds  the 
<nultable  defense  a  aufficient  answer  to 
thepiaintms' lefral   ripht,  and   that,  until 
tender    of   the    amount    of  the  equitable 
chare;es  Indicated,  defendant's  posaesston 
Is  not  wronf>tut  or  iDequitable.    The  Judgr- 
msit  is  reversetl,  and  the  cause  remanded, 
with  directions  to  proceed  to  ascertain 
(by  reference  or  otherwise)  the  avKi^Rate 
of  said  charf]^s,  and    to  enter  a   decree 
that,  oaleHa  the  same,  with  lawful  iater> 
T.20&w.no.9— 13 


eat,  be  folly  paid  within  a  reasonable 
time,  (to  be  flsed  by  the  circuit  court  In 
view  of  all  the  circumstances,)  the  equity 
of  redemption  stand  foreclosed.  All  the 
Judges  of  this  division  concur. 


OoocH  et  of.  V.  MooBB  et  at 

(Supreme  Cmtrt  of  Missouri,  DtvisUm  No.  t. " 
June  6, 1S88. ) 

Appeal  from  circuit  court,  Linn  coonty;  G.  D. 

Bnrjress.  Jiulpe. 

Kjt'c-tment  by  Joseph  Gooch  snd  another 
AKninst  cue  Moore  and  nnother.  Plaintiffs  had 
judj^ent,  and  defendants  appeal.    Reversed. 

1:  T.  Cottier  and  Ji.  H.  iiiefriicnii,  lor  sppel 
lanta.    A.  W.  MuUUu,  for  respondents. 

Barclay,  J.  This  is  an  action  of  ejectment, 
with  an  eqnitoble  defense,  introduced  by  the  an- 
Bvr(.r.  Mr.  Moore  is  the  tenant  of  Mr.  Botts, 
who  is  joinp<t  with  him  as  a  defendant.  Otber- 
irise  the  parties  in  interest  are  the  same  as  those 
^hose  rights  are  coiMidered  in  tiooch  v.  Botta, 
19  S.  W.  Rpp.  192.  tdecided  at  this  term.)  Tlie 
controlHaff  facts  are,  In  substance.  Identical  with 
tliose  tht-roin  disciiitsed,  except  that  the  subject- 
matter  of  this  action  is  a  different  piece  of  real 
Property.  We  hold,  as  in  that  case,  tiiat  Mr. 
iotts  is  entitled  to  retain  possession  of  the  land, 
as  subroKatcd  mortpiirec,  until  payment  or  ten- 
der of  the  amount  prop"rly  due  bim  as  such,  and 
that  the  facts  shown  cunstitnte  a  valid  defense 
in  equity  to  the  ejectmeiit  branch  of  the  action. 
The  judsinent  is  reversed,  and  the  cause  reninnd- 
ed,  'n'ith  directions  similar  to  those  indicated  in 
the  case  lost  mentioned. 


Sherwoed,  0. 
concur. 


X,  and  Black  and  Brace,  JJ., 


Btatb  v.  Taylor. 

(Supreme  Court  of  MUsourl,  Dful»lon  JTo.  2. 
Bept  20,  1893.) 

CaiMisw.  Law— Arraignment. 
A   conviction   of "  rape  will   be   reversed 
where  the  record  does  not  show  that  defendant 
was  arraicued. 

Api)eai  (roni  circuit  court,  .New  Madrid 
county;  H.  O.  O'Bkyan,  Jud^u. 

Charles  Taylor  was  convicted  ol  rape, 
and  apiieals.    Reversed. 

R.  II.  Oliver,  for  appellant.  Tbe  Attor- 
ney OeiiftuI,  for  the  State. 

Oantt,  p.  J.  The  defendant  was  Indict- 
ed In  the  circuit  court  of  New  Madrid  coun- 
ty tor  rape.  He  was  tried  and  convicted 
at  the  Marcli  term,  1S.S9,  and  sentenced  to 
the  {lenitentiary  for  a  term  of  99  years. 
He  bus  appealed  from  tliat  judgment  to 
this  court.  The  record  before  as  shows 
nu  itrraitcnment  of  the  defendant,  and  It 
results,  from  repeated  decisions  ot  this 
court,  the  judKinent  must  be  reversed  and 
a  new  trial  granted.  As  tbe  prisoner  is  In 
the  penitentiary,  it  will  be  ordered  that  he 
be  taken  theiefrom  and  remitted  to  the 
custody  of  tbe  sheriff  of  New  Madrid  coun- 
ty, and  committed  to  tbe  Jail  of  said  coun- 
ty. State  V.  Pickles,  tJ5  Mo.  431;  State  v. 
Barnett.  63  Mo.  3uU;  State  v.  Davidson. 
78  Mo.  428.  There  were  other  points, 
relating  to  the  examination  of  witnesses 
and  remarks  of  counsel,  but  as  these  mat- 
ters are  not  likely  to  occur  aKuin,  and  the 
rules  of  law  in  such  coses  are  so  ^ell  set- 
tled, we  deem  It  unnecesHury  to  Incumber 
this  record  with  a  discussion  of  tbo  vaiU 
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ona  qnestlona  raiRed.  The  JtiilKment  Is 
reveraeri.  and  cauoe  remanded  (or  new 
trial,  and  the  warden  directed  to  turn  the 
prisonei  over  tu  the  sherlM  o[  New  Madrid 
coonty,  who  Is  directed  lo  receive  hini 
and  commit  hiui  to  coetody  in  bis  couuty 
according  to  la  w.    All  concur. 


State  v,  Owslbt. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Bept  30,  1893.) 

BDROLAIIT — EVIDEXCK — POSSESSION  OV  STOLEN 
PkOPEBTT— PkBSCMPTION— ISSTRUCTIONS. 

1.  Where,  in  a  trial  for  burglary,  there  la 
proof  that  part  of  the  property  stolen  from  the 
building  at  the  time  of  the  burglary  was  found 
soon  thereafter  in  the  possession  of  defendant; 
It  is  not  error  to  refuse  to  direct  a  verdict  Of 
acqnittnl. 

2.  In  snch  case  the  court  ingtrncted  that  re- 
cent possession  of  property  obtained  by  burglary, 
If  not  satisfactorily-  explained,  is  presumed  to  be 
a  guilty  possession,  and  such  presumption  be- 
comes conclusive  unless  defendant  shall  satisfy 
the  jury  that  it  is  not  a  guilty  possession;  but. 
If  the  jnry  believe  such  presumption  is  not  cor- 
roborated by  other  evidence,  it  may  be  rebutted 
by  the  fact  of  defendant's  good  character,  if 
BxuA  has  heen  shown.  Hrld,  that  such  instruc- 
tion was  not  erroneous  when  the  jury  was  also 
told  that,  if  they  believed  defendant  had  given  a 
reasonable  explanation  of  bis  possession,  and  if 
he  did  not  actually  aid  in  burglary,  and  came 
honestly  into  such  poBsession,  he  should  be  ac- 
quitted. 

3.  It  appeared  that  some  of  the  articles 
stolen  were  found  in  defendant's  possession  at 
the  time  of  his  arrest,  and  that  others  were 
found  at  the  house  of  defendant's  wife,  with 
w^hom  lie  was  not  living  at  the  time  of  his  ar- 
rest. It  did  not  appear  when  these  latter  artirlea 
were  found,  or  that  they  were  in  the  possession 
of  defendant,  and  no  explanation  of  their  posses- 
sion was  given  on  the  trial.  Hdil,  that  correct 
instructions  as  to  the  presumption  arising  from 
the  recent  possession  by  defendant  of  the  stolen 
property  were  prejudicial  to  defendant  when  tiie 
property  referred  to  in  the  instructions  included 
the  arttcles  found  at  the  house  of  defendant's 
wife. 

Appeal  from  crimlnni  court,  Buchanan 
county;  Sii.ab  WooDtfo.x,  Judfre. 

John  Uwsley  was  convicted  of  burglary 
and  appealH.    Reversed. 

F.ti.  Wliiii  and  T.  F.  Ryan,  for  appellant. 
The  Attorney  Ueaerul,  for  the  Ktat«. 

Macpari.ane,  J.  The  defendant  was 
Jointly  Indicted  with  Edward  Wells, 
George  Wingeiter,  Rose  Owsley,  and  Sadie 
Owsley, In  the  crimiuul  court  of  Buchanan 
county  for  burglary  in  tlie  sec>  <n(l  degree 
and  grand  larceny,  by  brealting  Into  a 
store  building  of  Joslnb  Lamport  and 
stenllng  therefrom  a  lot  of  revolving  pis- 
tols, Ruiiie  goid  and  plated  rings  and 
cbaiuH,  a  gold  watch  and  chain,  and  some 
money,  the  propert.r  of  the  said  Lamport. 
Defendant  was  tried  separately,  found 
guilty  of  both  burglary  and  larceny,  and 
was  sentenced  accordingly.  From  the 
sentence  he  has  apfiealed  to  this  court. 
He  has  filed  no  assignment  of  errors  or 
brief,  and  we  are  required  to  examine  the 
whole  record  to  ascertain  if  he  lias  Just 
ground  to  complain  of  the  proceedings 
under  which  be  was  convicted.  It  ap- 
pears from  the  evidence  that  the  store  ot 
Lamport  was  burglarized  about  the  16tb 


of  December,  18^,  and  a  number  of  pfstuls 
and  a  watch  and  chain   stolen    therefrom. 
About  the  22d  of  January,  IhOO.a  dwelling 
occupied   by   Edward    Wells    and   George 
WIngeiter  and  R<<se  and  SndleOwalejr  was 
raided  by  the  police,  and  tliese  parties  and 
defendant  were  found  la   the  house,  and 
arrested.    Several  pistols  were  found  ron- 
cealed  about  the    premises,  whicli    ^vere 
Ideutllledas  of  those  stolen  from  l.ramport. 
The  stolen   watch  and  chain  were  founiJ 
in  the  pocket  of  defendant.    TbetwoOvrs- 
ley  girls  were  daughters  of  defendant,  and 
were  living  with  Wells  and  WIngeiter   in 
the  house  in   which   they   were  arrested. 
Defendant  and  his  wife  had  their  residence 
in  another  part  ot  the  town,  and  tvro 
of  the  stolen   pistols  were  found  in  tbia 
residence.    This  was  in  substance  the  evi- 
dence of  the  prosecution   in  chief.     A  de- 
murrer to   the  evidence  was  iiere  inter- 
pused   by  defendant,    which   was   denied, 
and  an  exception  saved.    The  evidence  on 
the  part  of  defendant  was,  in  sub^tanre. 
that  the  burglary  and   larceny  were  com- 
mitted  by  Wells  and   WIngeiter,  without 
the  knowledge  of  defendant,  either  betur« 
or  after  the  act ;  that  the  goods  were  tak- 
en  to  their  honse  aliout  the  middle  ot  Do- 
cember,  IS8»,at  which  time  defendant  was 
living  with  his  wife  In  their  residence;  that 
when   the  stolen  goods  were   brought  to 
the  hnuHe  of  WhIIb  and   WIngeiter,   Rose 
Owsley,  who  was  living  with  tbeni,  took 
the  stolen  watch  as  her  part  of  the  spoils. 
That  some  five  or  six  days  before  the  ar- 
rest   delendbut,    at    the    request   ut    bis 
daughters,  came  to  their  place,  and  bad 
slept  there  until   the  arrest.    The  reason 
Klven  for  his  going  there  to  live  was  that 
the  girls   were  sick   with  "grip,"  and  be 
went  to   wait  on  them.    While  there  be 
took  the  watch  from  tlie  center  table  by 
permission  of  Rose,  tor  the  purpose  of  on* 
abling  him  to  know  the  time  he  wanted 
to  gel  out  of  bed  the  next  morning.    This 
was  tlie  explanation   given  of  his   posses- 
sion.    Evidence  was  offered  by  defendant 
tending  to  prove  that  his  hearing  was  so 
bad  tbatbccouldnot  understand  a  conver- 
sation lu  an  ordinary  tone.    No  evidence 
vttis  offered   to  explain  how  the  two  pis- 
tols came  to  beat  defendant's  residence. 
These  facts  were  disclosed  principally  by 
the  testimony   of  the  defendant  and  the 
parties  Jointly  Indicted    with    him.    The 
evidence  tended  to   prove  that  defendant 
hnd  a  fairly  good  character,  aud  whs  in- 
dustrious.   The  character  of  tbose  Jointly 
indicted   with  defendant  was  bad.    Com- 
plaint is  made  in  tlie  motion  for  a  new 
trial  of  the  following  Instruction:    "No.  2. 
Tiie  conn  instructs  the  jnry  that  recent 
possession  of  personal  property  obtained 
by  and  through  a  burglary,  if  unexpiained 
to  the  reasonable  satisfaction  of  the  Jury 
that  such  poKsession  is  not  a  guilty  pos- 
session, is  presumed   by  the  law  to   he  a 
guilty  possesMJun,  and  such  presumption 
becomes  conclusive  upon   the   defendant 
that  such  possession  Is  a  guilty  p«isses- 
sion,  both  as  to  the  burglary  and  larce- 
ny, unless  he  shall  satisfy  the  Jury,  from 
all  the  evidence  in  the  case,  that  such  pos- 
session Is  not  a  guilty  possession :    hot 
the  court  further  instructs  the  Jury,  if  they 
believe  Irom  the  evidence  in  the  case  such 
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piwomption  of  law  afureaald  la  not  cor^ 
roburateil  or  strenKtheiied  by  other  evi- 
dence 08  to  the  cooiuiiM^loii  of  the  utfense, 
■Dcb  pretiumptiuu  inuy  be  rebutted  by  the 
fact  ot  the  defendant's  good  nharncter,  If 
tliey  believe  be  had  a  kooU  character  frum 
tbe  evidence  la  the  caite. "  A  new  trial 
»aa  aBke«I  un  the  Rruund  ot  newly-dis- 
corered  evidence.  Attldavita  ordefendant 
and  bia  wife  were  tiled  In  support  of  this 
motion.  The  afSdavIt  of  defendant  was 
to  the  effect  that,  owiuK  to  hlu  defective 
bearlDR.  he  did  not  Know  that  a  witness 
bad  Hwurn  that  tno  of  the  stolen  pistols 
^en  found  at  his  residence,  nor  did  be 
know  that  they  were  so  found  until  after 
tite  trial.  He  also  stated  that  be  bad 
no  knowledge  that  the  piRtolH  were  at 
ilia  residence.  The  afnUavits  of  tlie  wife 
and  one  John  Knley  were  t<i  tbe  effect 
that  tbe  pistols  were  brought  in  a  trunk 
of  ber  daughter,  Rose  Owsley,  to  the  house 
uf  Mrs.  Owsley,  a  week  after  defendant 
liad  been  arrested.  On  the  other  hand, 
afBdavlts  were  read  by  the  prusecutini^ 
attorney  to  the  effect  that.  In  a  preliml- 
oary  examination,  made  shortly  after  the 
arrest,  wltDess  bad  testified,  in  tbe  pres- 
ence of  defendant  and  his  witnesses,  that 
these  two  pistols  had  been  found  at  tbe 
residence  of  the  wife  of  defendant.  It  also 
appeared  fmnti  the  atUdavits  that  defend- 
ant's wife  was  present  at  the  trial  as  a 
witness,  but  was  not  examined. 

I.  The  evidence  that  the  watcb  and 
cliain,  which  were  a  part  of  the  stolen 
property,  were  found  inthe  exeiu.slve  pus- 
aession  of  defendant,  was  sufllcient  to 
raise  a  preaumption  that  he  was  KuHty  of 
both  tbe  burglary  and  larceny,  and  there 
iras  no  error  in  refusins;  to  direct  an  ac- 
quittal at  tbe  close  of  tbe  evidence  offered 
by  tile  state  In  chief.  State  v.  Warlord, 
lOC  Mo.  62.  16  S.  W.  Rep.  SSti;  State  v.  Ed- 
wards. (Mo.)  19  S.  W.  Kep.  91.  After  tbe 
possession  of  dpfendant  was  shown  by  tbe 
state,  the  burden  of  ezplainiux  bow  be 
came  by  it,  or  that  be  came  by  It  honestly, 
was  caat  apon  bim.  State  v.  Kelly,  78 
Mil.  01& 

i.  Tbe  second  instruction,  which  was 
complained  of  io  tbe  motion  for  a  new  trial, 
cmiiodies  correct  declarations  of  the  law 
18  to  the  pn*aumption  arising  from  the  re-' 
cent  possession  of  stolen  property.  It  is, 
however,  when  taken  alone,  ratlier  ab- 
stract to  constitute  a  safe  Kuide  to  a  jury. 
Th<>  Jnry  was  told,  in  tlie  tliird  instruction 
^ven  at  request  of  defendant,  that  if  they 
ahduld  "believe  that  the  di'fendunt  in  this 
case  has  siren  a  reasonable  esplanutiun 
of  bis  pusseaslon  of  the  property  charRed 
to  have  been  stoien,  and  afterwards  found 
in  his  poaseealon,  then  the  jury  should  ac- 
quit the  defendant. "  There  Is  no  doubt 
tbe  watch  was  found  in  the  exclusive  poa- 
aession  of  defendant.  It  was  in  his  pocket. 
This  he  admitted.  Tite  court  in  another 
instruction, civinK defendant  the  benefltof 
bia  own  testlmoDy,  tells  tbe  jury  that  "if 
defendant  did  not  actually  aid,  assist, 
and  advise  tbe  commission  of  said  bur- 
glary, bnt  that  he  found  the  watcb  lying 
on  tbe  center  table  iu  tbe  room  occupied 


by  the  other  parties  Indicted  with  the  de- 
fendant, and  that  he  only  bad  tbe  watcb 
in  bis  possession  to  enable  him  to  know 
the  time  lie  wanted  to  get  out  of  bed  next 
monilnK,  then  the  possession  of  tlie  watch 
was  not  criminal,  and  affords  no  evidence  of 
bis  complicity  in  tbe  burglary  and  larceny 
mentioned  In  the  indictment."  Tliesa  In- 
structions, taken  toftetber,  submit  the  is- 
sues to  the  jury  very  favorably  to  defend- 
ant, if  they  understood  the  watch  to  have 
tiecn  tbe  onlyarticleof  tbe  stolen  property 
found  in  the  possession  of  defendant. 
Can  we  say  that  they  so  understood? 

8.  The  evidence  does  not  show  when  the 
two  revolvers  were  found  in  tlie  bouse  oc- 
cupied by  defendant's  wife,  nor  any  cir- 
cuinstances  to  prove  that  they  were  In  the 
poHsessIon  of  defendant  ivhen  found.  Tbe 
witness  simply  testiiled :  "Two  of  those 
(rerolvers)  we  found  up  at  Mrs.  Owsley's 
place."  The  evidence  offered  by  defendant 
showed  that  the  Mrs.  Owslej'  mentioned 
was  tbe  wife  ot  defendant,  but  It  showed, 
further,  that  defendant  was  not,  at  the 
time  of  tne  arrest.  living  with  bis  wife. 
We  do  not  think  the  evidence  that  two 
of  the  revolvers  were  found  at  "Mrs.  Ows- 
ley's place"  sufficient  to  raise  a  presump- 
tion that  defendant  stole  them.  The  pos- 
session of  the  wife  conid  not,  under  these 
circumstances,  be  regarded  as  the  exclusive 
possession  of  tbe  husband.  3  Greenl.  Ev. 
S8.1;  State  v.  Castor,  03  Mo.  iioO,  6  S.  W. 
Rep.  000. 

4.  Defendant's  attorney  supported  his 
motion  for  a  new  trial  by  his  own  atfl- 
davlt,ln  which  be  said:  "The  prosecuting 
attorney.  In  bis  argument  to  tbe  jury, 
stated  that  two  ruvolvers  had  been  funad 
at  the  iiouse  ot  John  Owsley,  and  tliat  he 
bad  not  attempted  to  explain  bis  posses- 
sion of  tbem;  and  that.  Ill  case  of  recent 
possession  of  stolen  property  without  ex- 
planation, the  presuiuption  of  guilt  be- 
comes conclusive."  In  opposition  to  the 
motion,  tbe  prosecuting  attorney  tesli- 
fled  "that  he  never  did,  on  the  trial  ot 
said  cause,  state,  claim,  or  contend  that 
tbe  two  revolveia  found  at  tbe  house  of 
Mrs.  Owsley  were  ever  found  in  tbe  pos- 
session of  John  Owsley,  but  argued  only 
as  a  circumstance  to  refute  and  act  against 
auyproof  of  good  character.  That  the  mat- 
ter was  never  presented  in  the  light  that 
such  Maid  poHsexsIon  was  bis  possession. " 
It  is  very  clear  to  us  that  the  instructions 
and  tiie  argumeutv  of  counsel,  tlionpb  un- 
intentional, were  calculated  to  lead  tlie 
jnry  into  the  belief  tiiat  tbe  personal  prop- 
erty mentioned  In  the  InBtructtons,  ns  be- 
ing In  the  poRseRsIon  of  the  defendant,  in- 
cluded the  two  revolvers  found  "up  at 
Mrs.  Owsley's  place."  Such  a  construction 
jiiaced  upon  the  instructions  by  tbe  jury 
was  misleading,  and  very  prejudicial  to 
defendant,  tor  there  was  no  pretense  that 
lie  explained  such  possession.  Only  the 
watch  and  chain  were  found  In  the  posnes- 
slon  of  defendant;  and  as  there  was  other 
pei-sonal  property  stolen,  the  Instructions 
should  have  specifled  the  property  referred 
to  therein.    Reversed  and  remanded. 

Ail  concur. 
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Levy  r.  Campbell. 

(Supreme  Court  ttf  Texa*.    Jane  91, 1883.) 

OAKRntRS— Accidents  to  PA8sieN«Kn3— Evihescb. 

In  an  action  against  a  railroad  comnanT' 
for  Injnrlps  to  plaintiffi  a  passenjicer,  caused  by  a 
tar  jnmpiiiff  the  track,  where  the  issue  is  whether 
pliiiiiti£E  was  injured  at  all,  and  the  physicians 
dii^a^ee,  evidence  that  the  conductor  of  the 
train,  who  was  in  a  seat  near  plaintiff  nl  the 
time  of  tlie  accident,  was  not  injured,  ia  adixkia- 
«ibU.    19  S.  W.  Bep.  438,  revei-sed. 

On  relifurlog. 

Hobby,  P.  J.  At  a  former  day  of  this 
term  tlils  cause  was  rereraod,  and  tbe 
cauxe  remanded,  on  the  Rroond,  as  stated 
In  the  opinion  then  rendered,  that  the  tes- 
timony of  tlie  witness  Stephens,  to  the 
effect  "that  he  was  the  conductor,  sitting 
near  plalntlH  at  the  time  the  train  ran  off 
and  tbe  car  turned  over,  and  was  not 
hurt,"  was  Inadmissible,  "and  it  could 
not  be  said  that  it  did  nut  influence  the 
Jury."  After  reviewing  at  lenprth  the  con- 
tradictory and  Irreconcilable  evidence  in 
the  case,  it  la  snid  In  the  opinion,  referring 
to  the  testimony  of  the  witness  and  con- 
ductor, Stephens :    "  We  can  see  the  Im- 

ortance  of  the  conductor's  stateniect. 
•  •  The  object  of  the  conductor's  tes- 
timony was  to  niaKe  tbe  impression  that 
be,  plaintiff,  was  not  hnrt.  This  wan 
the  vital  contest,  and  it  Is  probable  it  is 
one  on  which  the  jury  gave  their  verdict 
for  the  defendant.  At  lesst  It  may  have 
been.  Every  other  nllegation  necessary 
to  a  recovery  may  have  been  declde<l  by 
the  Jury  in  favor  of  plaintiff,  and  yet,  if 
they  decided  that  be  was  not  injured,  the 
verdict  mast  have  been  against  bim. 
There  was  a  severe  contest  over  the  point 
in  the  testimony  of  the  physicians,  and 
slight  evidence,  argimientative  as  this 
was,  may  have  turned  the  scale.  The  tes- 
timony was  InadmiHsible,  and  wecnnnot 
say  that  it  did  not  influence  the  jury."  IJ) 
S.  W.  Rep.  44().  Such  is  the  language  of 
the  opinion  In  n-verslng  the  Judgment  In 
this  cauKi*.  on  tlie  ground  that  the  court 
below  erred  in  admitting  the  statement  of 
the  witness  referred  to,  over  plaintiff's  ob- 
jections that  "it  was  irrelevant  and  Im- 
material, and  in  no  way  tended  to  show 
that  plaintiff  was  not  InjniTd."  Amotion 
for  a  rehearing  has  been  Hied  by  the  ap- 
pellee, or  defendant  in  error,  and  we  are 
orged  to  reconsider  our  former  rnllng. 

The  testimony  objected  to  will  be,  per- 
haps, better  understood  by  a  brief  refer- 
ence to  the  evidence  of  the  conductor, 
showing  the  connection  in  which  tliestate- 
ment  was  made.  He  testifled  that  "the 
train  consisted  of  a  box  car,  nsed  for  a 
liflKgage  and  express  car,  and  a  coach. 
When  the  car  left  the  traclc,  I  was  lii  the 
rear  end  of  the  coach,  on  the  right-hand 
side.  I  knew  .\fr.  Levy,  the  plaintiff.  1 
was  sitting  on  the  rear  seat  In  the  coach, 
and  he  was  sitting  about  two  seats  above 
me.  He  was  on  the  third  seat  from  the 
rear  end  of  the  rlght-liand  side  of  the 
coach.  I  do  not  Icnow  that  I  felt  the  car 
Just  when  It  mounted  the  rail,  but  pretty 
soon  after  It  mounted;  because,  when  It 
mounted  the  rail,  it  left  tbe  ties,  and  went 
'rat  on  a  straight  sboot.      We  were  on  a 


carve,— a  curve  going  to  tbe  right.— and, 
as  soon  as  the  front  trncl^s  left  the  rail, 
the  car  went  in  a  straight  direction,  and 
soon  wentoff  therall.  Thecarturued  over 
After  the  trucks  left  the  ties,  t  hen  It  began  to 
turn.  It  did  not  turn  completely  over  nn 
top;  It  turned  over  on  the  side.  •  •  •  The 
greatest  shock  was  in  the  front  of  tbe  car. 
Mr.  Levy  was  on  the  third  seat  from  tbe 
rear  end,  on  the  right-hand  side,  and  tlie 
car  turned  over  on  its  side  to  the  left:.  In 
turning  over  the  coach  broke  the  connec- 
tions. •  •  •  My  porter  assisted  Mr. 
Levy  out  of  the  car.  The  car  was  lying 
on  Its  side,  and  1  held  the  door  up.  *  '•  * 
Everybody  went  tb rough  thatdoor  except 
one  man,  who  went  through  the  window. 
Mr.  Levy  was  about  the  first  man  to  get 
out.  He  went  across  the  track,  aod  sat 
down.  •  ♦  •  I  was  not  Injured  at  tlie 
back  end  of  the  car.  There  were  no  other 
parties  by  me  hurt, — that  is,  not  bruised; 
they  were  excited,  but  not  bruised.  I  was 
not  hurt.  I  did  not  see  where  Mr.  Levy 
fell,  but  when  be  was  getting  up,  he  vens 
about  two  seats  ahead  of  me, — in  frontol 
me,  I  fell  right  square  across,  and  so  did 
he.  We  jnst  fell  from  oneside  to  another." 
Huch  is  the  stntemenc  of  the  witness  as  to 
the  circumstances  under  which  the  acci- 
dent occnrred.  The  question  we  are  now 
required  to  determine  Is- whether  the  court 
below  erred  In  allowing  the  witness  Ste- 
phens to  testify  that '•be  was  not  hurt." 
over  the  plaintiff's  objections  thatthis  tes- 
timony was  "irrelevant  and  immaterial, 
and  that  it  in  no  way  tended  to  show  that 
plaintiff  was  not  Injured."  This  evidence, 
objected  to,  may  have  bad  tbe  effect  to 
impress  the  Jury  with  tbe  belief  that 
plaintiff's  statement  that  he  was  InJnred 
in  tbe  wreck  In  the  manner  described  by 
him  was  untrue.  If  It  had  this  effect,— if 
It  operated  to  render  more  or  less  improb- 
able tlie  alleged  fact  that  Levy  was  Injured, 
—It  was  relevant,  and  therefore  admisfd- 
ble, lilt  was  notlorsomoother legal  reason 
objectionable.  "*  Relevancy,"  as  that  term 
is  used  by  writers  on  the  law  of  evidence, 
omitting  metaphysical  dlstinctiotia, Is  that 
which  "conduces  to  prove  a  pertinent  the- 
ory in  a  case,"  or  one  which  influences  or 
,  contnds  the  case.  One  of  the  controlling 
Issues  in  this  case  was  whether  plaintiB 
was  injured,  as  alleged  and  testified  to 
by  him.  It  was  a  proposithm  at  issue 
between  the  parties,  as  t.t  which  it  was 
relevant  to  put  in  evidence  any  circum- 
stance tending  to  make  it  more  or  lessim- 
probutdc.  If  the  fact  or  circumstance  ia 
otherwise  unobjectionable  as  evidence.  It 
does  not  follow  that  every  circnnistance 
which  would  render  It  more  or  Irsn  im- 
probable Would  be  admissible  because  rel- 
evant. It  might  lie  objectionable  and 
inadmissible  for  other  reasons.  The  fact 
alone  that  another  person,  who  was  pres- 
ent with  plaintiff,  was  not  hnrt  in  tbe  same 
accident,  does  not  necessarily  prove  that 
plaintiff  was  uninjured.  But  where  the 
evidence  shows  that  they  were  seated  In 
the  same  car,  near  each  other,  and  both 
fell  across  the  car  In  the  same  way  when 
it  turned  over,  these  are  circumstances  the 
Jury  have  a  right  to  consider.  We  think 
the  evidence  referred  to  was  relevant  and 
admissible.    It  is  also  believed  to  be  ad 
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mimible  os  res  /rfctta.    But  It  it  was  not 

adinlfBible  fur  the  reason  that  It  did  not 
tend  tn  make  Imprubable  tbo  alleged  fact 
ot  plaiatiH's  Injury,  and  was  only  admit- 
ted aa  Ten  ffesUe,  It  is  difHcult  to  under- 
stand that  it  was  material. 

We  tbmlc  that  It  was  admissible  on  the 
further  ground,  whether  offered  fur  that 
purpose  or  not,  that  the  Jury  miKht  know 
the  condition  nl  tiie  witness  Htepbens  at 
the  time  the  facts  were  transpiring  about 
Tvhich  b«  was  testllyinK-  The  Jnry  had 
the  rlKht  to  Icnow  whether  his  mind  and 
attention  were  distracted  by  Buffering  arls- 
\ue  from  ininry  rei-elved  then,  or  whether 
be  was  nnlujured  by  the  wreck,  and  in  a 
eonditiun  to  see  clearly,  and  without  in- 
terruption, those  tbin;;H  described  by  l:im. 
His  situation  and  condition  with  refer- 
ence to  tiie  subject  of  Inqnlry  were  a  prop- 
er matter  of  inTestigatlun.  to  enable  the 
Jury  to  attach  such  vnlue  and  weight  to 
bis  statements  as  they  deserved.  Without 
fnrthAr  discussion  of  the  question,  we 
conclude  that  the  testimony  was  admis- 
sible. 

As  the  admission  of  this  evidence  was 
the  sole  ground  on  which  we  reversed  the 
Judgment,  and  aa  the  utberqnestlons  were 
ilisposed  ot,  snd  our  attention  Is  called  to 
DO  other,  we  think  the  Judgment  t>f  the 
lower  conrt  should  be  afUrnted,  and  it  is 
■o  ordered. 

C01.1.ABU,  J.  I  agree  to  the  conclusion 
that  the  evidence  was  admissible,  but  on- 
ly as  reejieatx. 


BkCKHAM    v.  MURBtSON. 

{Court  of  Appealt  of  KentMclty.    Sept  8,  1803.) 

^kQL-nSO  JDDOMIKT — UNAVomABU   ClSnALTT — 

Abse:ccc  or  Codnsbj.. 
Under  Civil  Code,  |  518k  snbsee.  7,  wfaleh 
proridea  for  the  vacation  of  a  Jiidprment  and  the 
{rranting  of  a  new  trial  in  the  case  of  unavoid- 
able casualty  or  misfortnae^prereatuig  a  partj 
from  appeanns  or  defending,  a  petition  to  vacate 
a  jiulCTient  in  ejcrtmcnt  on  ncoount  of  the  nn- 
avoirtnble  absence  of  the  principal  connsel  for  de- 
fendant will  not  be  granted,  where  a  motion  for 
contiiiuanre,  baaed  on  tlie  same  ground,  was 
marie  and  overruled,  since  defendant's  reme^ 
v«a  b7  sppcsL 

Appeal  from  circuit  court.  Nelson 
county. 

"Not  to  be  ofBcially  reported." 

Julia  W.  Beckham  ra?overeil  ajudgment 
In  ejectment  against  J.  i'.  Morrison,  and 
defendant  filed  a  petition  to  vacate  the 
Judgment  and  for  a  new  trial.  From  a 
iodiciDent  setting  aside  the  Judgtnent  in 
ejectment  and  granting  a  new  trial,  plain- 
tiff appeals.  Beverseti  and  remanded, 
with  directions   to  dismlsn  the  petition. 

Joftn  1).  Wfckllfff,  for  appellant.  Joba 
S.  Kelley  and  Lafe  S.  Pence,  for  appellee. 

Pbtor.  J.  The  appellee  filed  a  petition 
for  a  new  trial  In  thecourt  helnw.In  which 
the  court  is  asked  to  set  aside  a  Judgment 
at  law  by  which  the  appellant  was  ad- 
Jndf;ed  to  be  the  owner  ot  a  small  strip  of 
rand  claimed  by  the  appellee.  The  Judg- 
ment was  set  aside,  and  the  appellant, 
who  was  the  successful  party  in  the  action 
by  ejectment,  has  appealed.    We  perceive 


no  reason  for  disturbing  the  Indgment 
rendered  in  the  trial  at  law.  The  main 
ground  relied  on  tor  a  new  trial  was  the 
unavoidable  absence  of  the  principal  at- 
torney for  the  defense  in  the  original  ac- 
tion. It  is  alleged  that  the  attorney  was 
on  his  way  to  thu  Nelson  court,  where  the 
case  was  tried,  and  was  taken  sick,  so  as 
to  render  it  ImposRlble  fur  him  to  attend, 
and  that  his  co-counsel,  who  was  present 
and  conducted  the  defense,  was  not  con- 
versant wltb  the  facts,  end  had  only  been 
employed  to  aid  the  original  counsel  on 
the  trial  when  the  case  should  be  reached 
for  hearing.  This  ground  was  relied  on 
for  a  continuance  In  the  common-law  ac- 
tion, and  made  to  appear  by  the  affidavit 
of  the  attorney  whocondncted  tbedcfcnse. 
He  stated  that  he  was  not  conversant 
with  the  fact<i,  and  that  the  counsel  relied 
un  by  the  defendant  was  Hick  and  unable 
to  attend.  The  court  overruled  his  mo- 
tion for  a  continuance,  and  required  him 
to  go  to  trial;  and.  after  thejudgnient  tor 
the  plaintiff,  (now  the  appellant,)  moTe<) 
tor  a  new  trial  on  that  as  well  as  other 
grounds,  and  this  motion  was  overruled, 
and  time  given  to  prepare  a  bill  of  excep- 
tions. No  appeal  was  taken, but  the  pres- 
ent petition  resorted  to,  asking  relief  for 
no  other  reason  than  the  error  committed 
by  the  Judge  on  the  first  trial  in  refusing 
a  continuance.  If  such  fncts  can  be  retried, 
and  errors,  if  any.  committed  by  thecourl 
rectified  in  this  mode,  there  would  be  no 
end  to  litigation.  The  question  made  had 
been  <leclded.  and,  if  erroneous,  the  only 
remedy  was  by  an  appeal.  It  Is  true  it  is 
alleged  that  a  patent  and  deed  showing 
title  in  the  defendant  were  nut  before  the 
court,  but  it  further  appears,  by  the  an- 
swer of  the  appellant  to  this  petition  for  a 
new  trial,  that  both  the  patent  and  deed 
were  in  the  papers  of  the  ease,  and  read 
to  the  Jury.  There  was  no  testimony  to 
sustain  the  fact  that  the  papers  were  nut 
before  the  court  when  the  Judgment  was 
obtained,  but  the  cr)urt  below,  in  the  at>- 
sence  of  any  proof  except  the  record  upon 
the  fimt  trial,  set  aside  the  Judgment,  and 
ordered  the  ejectment  cnse  to  he  retried. 
Subsectlcni  7  of  section  5IK,  Civil  Code,  au 
tburiies  the  granting  of  a  new  trial  for 
unavoidable  casually  or  misfortune  pre- 
venting the  party  from  appearing  ur  de- 
fending; but  liere  the  misfortune  nf  thede 
fense  was  ma<le  known  by  one  of  the  at- 
torneys, and  the  facts  heard  on  the  mo- 
tion for  a  continuance,  and  therefore  the 
court  Itelow,  instead  of  grunting  a  new 
trial,  should  have  dismisHod  the  petition 
nor  are  we  satisfied  that  tli"  stuleinents  ol 
the  petition,  il  uodeuied.  aud  in  the  ab 
sencu  of  any  proof,  present  any  grouna 
for  vacating  the  Judgment.  It  Is  nliegeo 
that  some  of  the  witnesses  for  the  defense, 
hearing  of  the  Illness  of  counsel,  failed  to 
attend  court.  The  names  of  the  witnesses 
are  not  given,  nor  the  Importance  of  the 
testimony  made  knonn.  It  is  stated 
that  one  of  them  carried  the  chain  when 
a  survey  was  being  made  of  the  land  In 
controversy,  when  the  old  record  showe 
depositions  were  read  in  the  case,  and  it 
there  appears  that  one  of  the  witnesses 
had  carried  the  chain  when  the  surve.v 
was  mada.    This  may  be  the  same  witness 


Digitized  by 


Google 


198 


SOUrilWIiJJTEUN  UlilOUTEK,  VOL.  20. 


(Ky. 


wlione  absence  wbh  relied  on  (or  a  contin- 
uance, l>ut,  whether  bo  or  not,  there  baa 
been  noiuse  made  out  for  relief,  .ludur- 
ment  reveraed,  and  the  cane  rpmanded, 
with  dlrectlona  to  dlHiniRS  the  petition  for 
a  new  trial. 


Bailey  v.  Cinci.nnati,  N.  O.  &  T.  P.  R.  Co. 
(Court  0/  AppeaU  cf  Kentuckv.  Sept  8,  1893.) 
IsJoniBS  TO Passesoeh— Attempt  to  Board  Mot- 
isa  Train — Neomoemce— Phoximate  Cause. 
Where  plaintiff,  in  attempting  to  board  s 
train  as  it  is  learine  a  station,  slips  and  is  drag- 
ged alonj7  the  platform  and  injured  by  fullins 
into  a  ditch  several  yards  distant  which  the  rail- 
road company  is  digging  for  the  purpose  of 
drainage,  the  uegligeut  act  of  plaintiff  m  attempt- 
ing to  board  the  moying  train  is  the  proximate 
causii  of  the  injury. 

Appeal  from  circuit  court,  Scott  county. 

"Not  to  be  officially  reported." 

Action  for  pentonal  Injuries  by  James 
Bailey  asalnat  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Uailwuy  Company. 
JudKRient  for  defendant.  PlalntlR  ap- 
ppa's.    Affirmed. 

Victor  F.  Dnidley,  for  appellant.  C.  B. 
SiiurHll  and  J.  E.  Cantrell,  for  appellee. 

Prvor,  J.  The  appellant,  James  Bnlley, 
WAS  Hpriouaiy  injured  by  an  accident  re- 
siiltiiiK  from  hlH  crfort  to  board  the  train 
of  the  appellee  as  it  passed  one  of  Its  de- 
potH  In  the  town  of  Saddleville.  He  was 
d>'Hirous  of  prolnR  to  Georgetown  on  the 
train,  and,  while  ena;aged  in  I>nalne8s  with 
someone  in  ubusineashouseaboutSO  yards 
from  the  depot,  was  told  that  the  train 
had  reached  the  station.  The  paasentsera 
forSnddierlUe  had  left  thecar.  thebaKgage 
placed  on  the  platform,  and  the  papers 
sold  by  the  newsboy,  and  the  train  was 
moving  off  before  the  appellant  reached 
the  depot.  He  had  a  bundle  of  papers 
in  hia  left  hand,  and,  while  the  train  was 
In  motion,  he  seized  the  railing  with  hIa 
right  hand  and  attempted  to  ascend  the 
steps  leading  into  one  of  the  cars,  but 
failed  to  board  the  train.  He  wasdragged 
beyond  the  platform,  and,  bis  bold  upon 
the  railing  loosening,  or  his  loot  slipping 
In  some  way, he  fell  headlong  into  a  ditch, 
and  WHS  badly  injured.  This  ditch  or 
hole  had  been  dug  by  the  company  to  let 
In  pipes  for  the  purpose  of  supplying  water 
to  the  tank,  and  was  left  open  and  uncov- 
ered liy  the  hands  who  were  digging  It. 
They  had  been  at  woric  In  the  ditch,  but 
had  left  it  and  soughtsheiter  from  the  ruin 
that  had  just  fallen.  It  is  InKistpd  by  the 
appellant  that  the  failure  of  the  company 
or  Its  employes  to  cover  over  this  ditch 
was  the  proximate  cause  of  the  injury, 
and  therefore  the  court  below  erred  in  in- 
structing the  Jury  to  find  for  the  defend- 
ant. We  cannot  so  conclude  from  the  tes- 
timony before  na,  and,  tal<lng  plaintiff's 
own  Htatement,  the  injury  resnlted  from 
his  own  negligence,  and  not  that  of  the 
company.  The  ditch  was  beingdug  about 
10  or  20  feet  from  the  platform  of  tiie  de- 
]iot.  It  was  covered  up  at  night,  and  the 
testimony  shows  that  the  work  bad  been 
temporarily  suspended  by  reason  of  the 
rain.  The  train  was  moving  off  when  the 
plalnitir  attempted    to  get  on,  and  had 


been  moving  from  the  time  the  plaintiff 
left  the  door  of  the  house  until  he  reached 
it,  a  diHtance  of  50  yards.  The  version  ol 
the  plaintiff  is  that  lie  had  gotten  one  foot 
on  the  step,  and,  aa  he  attempted  to  brlnfc 
the  other  foot  up,  the  foot  on  the  step 
slipped,  and  he  ft-ll  oft  into  this  ditch.  Tlie 
plufforin  was  sufllcleut  to  accommodate 
the  paRsengers,  and  the  passengers  were 
giveuample  time  til  get  off  and  on  before  the 
train  started.  The  appellee  had  the  right 
to  illg  the  ditch,  that  water  might  be  car- 
ried to  the  engines  upon  its  track.  The 
plaintiff  was  not  required  to  cross  th« 
ditch  to  reach  the  platform,  or  to  go  near 
it;  but  swinging  to  the  side  of  the  cars 
tliat  led  iilm  over  it,  an  act  that  wa* 
itself  negligence,  caused  the  Injury  com- 
plained of.  The  laborers  of  the  company 
had  the  right  to  dig  this  ditch,  and,  but 
forthernin,  would  have  been  digging  in 
it  when  the  nppellaut  fell.  His  own  rnsb 
conduct,  la  his  anxiety  to  get  on  the  truln, 
caused  him  to  be  dragged  along  the  plat- 
form and  over  this  ditch,  and  was  the  di- 
rect cause  of  the  Injury.  If  the  railing  of 
the  car  had  been  defective,  or  the  steps  so 
decayed  as  not  to  bear  his  weight,  there 
might  be  some  reason  for  this  case  going 
to  the  Jury;  but  to  make  the  company 
liable  for  an  Injury  to  a  pawenger  who 
swings  from  the  ontside  of  the  train,  and 
meets  with  an  obstruction  from  other 
parts  of  the  road  than  the  regular  plat- 
form, causing  the  lnjur.v,  would  be  to 
make  the  company  an  insurer  against  the 
passenger's  own  negllgeace.  The  ditch 
may  have  been  the  remote  cause  of  the 
neglect  complained  of,  but  the  Intervening 
act  of  the  plaintiR  himself  was  the  direct 
and  proximate  causeol  tiie  Injury.  Where 
there  is  a  doubt  aato  the  proximate  cause, 
—that  is,  whether  the  Injury  resulted  from 
the  act  of  the  plalntiti  or  of  the  defendant, 
—then  the  case  should  go  to  the  jury. 
Here  the  facts  are  undisputed,  and  to  hold 
that  the  injury  to  the  plaintiff  was  the 
natural  and  probable  consequence  of  de- 
fendant's negligence  would  be  estalilUh- 
Ing  a  rnle  not  snatained  upon  prlnclfile  or 
by  any  authority.  Railroad  Co.  v.  Kerr, 
62  Pa.  St.  3.".3;  McCorkle  v.  Railroad  Co., 
01  Iowa,  55.5,  10  N.  W.  Rep.  714;  Railroad 
T.  Scates,  »0  III.  5N0. 
The  Judgment  below  is  afflrmed. 


Mili.gr  v.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.    Sept  8,  1S92.) 

BCHOLART — ISOICTMEXT— IXTEXT. 

An  indictment  charging  defendant  \rith 
wiUftdly,  fordbly,  and  feloniously  breaking  and 
entering  a  certain  car,  -trith  Intent  to  steal  prop- 
erty therefrom,  and  naming  the  property  stolen, 
is  not  defective  in  failing  to  charge  that  the  en- 
try was  with  intent  to  steal. 

Appeal  from  circuit  court,  Fayette 
county. 

"Not  to  be  officially  reported." 

George  Miller,  having  been  convicted  of 
breiiking  and  entering  a  rallrond  car,  with 
Intent  to  steal,  appeula.     Affirmed. 

L.  J.  Moore,  for  appellant.  Wm.  J. 
Hendrick,  for  the  Commonwealth. 

Bennett,  J.  The  appellant  was  Indict- 
ed, tried,  and  conricted,  In  the   Payette 
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circuit  court,  of  the  crime  of  felonlouRly 
and  forcibly  broaklng  into  a  rallroarl  ear 
ot  the  ClncitiDnti.  New  Orleans  &  Texas 
Pacilic  Railroad  Company  witli  intenc  to 
iiteal  property  tlieretrum.  Thp  esuence  of 
the  offense  cbarged  is  ttie  willful  and  forci- 
ble brfakine  Into  and  entering  a  railroad 
car,  vritli  Intent  to  steal  property,  etc., 
tlierefrom.  See  Buyer  v.  Com.,  lit  ^.  W. 
Rep.  84i».  (Jan.  term,  1892.)  The  evidence 
entablishes.  beyond  n  doubt,  that  the  ap- 
pellant wiliriilly  and  forcibly  entered  tlie 
car  mentioned,  with  Intent  to  steal  there- 
from property, ond  did  steal  therefrom  the 
artk-leH  charged.  The  upppUant  contends 
that  the  indictment  Is  defective  in  not 
chnrKinfc  that  lie  entered  the  car  with  tlie 
intention  of  stealing  property  therefrom, 
but  the  indictment  does  charge  that  the 
appellant  did  "  willfully,  forcibly,  and  fe* 
loniouHly  break  Into  and  enter"  said  car, 
"with  intent  tosteal  property  therefrom." 
The  Indictment  then  names  the  property 
stolen,  etc.  The  indictment  is  sutiiclent. 
There  is  no  error  in  the  InHtructions.  The 
proof  is  clear  that  the  offense  was  com- 
mitted in  Fayette  county,  Ky. 
The  ]udKinent  Is  affirmed. 


HARTrORD  IvIFB  &   A\NCITY   IN8.  Co.  ▼• 

Way  LAND  et  a/. 
(Cftiirt  of  Appeals  of  Kentucky.   Sept.  10, 1892.) 

ACTION'S  oy  Policies  — AvEiiMEST  as  to  Besefi- 
CIART — Pkoop. 
An  allesation  in  a  rompltiint  on  a  life 
innnranre  polioy  that  plaintiffs  ore  the  beneficia- 
ries named  therein,  though  denied  in  the  answer, 
does  not  need  any  proof,  where  plaintiffs  are  in 
actual  possession  of  the  policy  and  file  the  same 
as  a  pnrt  of  their  petition,  mit  the  burden  of 
■bowing  the  contrary  is  on  defendant 

Appeal  from  court  of  commoo  pleas, 
Grant  county. 

"Not  to  he  nfflclally  reported." 

Action  by  Sallie  VVayland  and  others 
against  the  Hartford  Life&  Annuity  Insur- 
ance Company.  Judgment  for  plaintiHs. 
Defendnut  appeals.     Atfirined. 

M.  D.  Gray,  for  appeiiaut.  A.  O.  Dtffar- 
oette,  tor  appellees. 

L.RWI8,  J.  By  terms  ot  the  policy  of  in- 
surance issued  and  delivered  to  Israel  Way- 
land,  appellant  agreed,  in  Hubstance,  there 
should  ilO  days  after  satisfactory  proof 
of  bis  death  be  due  and  payable  by  the 
compan.T  f  4,000  to  his  wife.  Sallie,  and  chil- 
dren, Mary  E.,MaKgie  B.,  and  Prank  Way- 
land,  equally,  if  living.  This  action  was 
brouRht  by  the  aforeRnId  t)enetlctarieB,  all 
of  them  boiuK.  as  allPf^ed.lIyinK,  to  recover 
theainount  so  agreed  to  be  paid  them.  It 
i>  stated  in  the  answer  the  assured,  Israel 
Wnyland,  committed  suicide,  and  the  poli- 
cy of  insurance  became  thereby  void.  But 
though  that  statement  was  deuied  in  the 
reply.  It  has  not  been,  nor  attempted  to  be, 
sustained,  and  conHcquently  does  not 
avail  asdefense  totlie  action.  The  allega- 
tion of  the  petition  that  plaintiffs  are  the 
widow  and  children  ot  the  assured,  Israel 
Wayland,  and  beneficiaries  named  in  the 
policy,  was  controverted  in  the  answer, 
and  it  is  now  contended  that,  as  no  proof 
was  made  to  sustain  the  allegation, It  wat^ 
error  to  render  Judgment  In  their  favor. 


Rut  it  seems  to  us  that,  as  the  DlalntltfH 
wore  in  puHeesjion  of  the  policy,  nnd  filed 
It  with  and  ah  part  of  their  petition,  they 
were  priina  Aic/e  entitled  to  recover  the 
amount  stipulated  by  the  defendant  to  be 
due  and  payable,  and  It  was  not  necessary 
for  them  to  introduce  evidence  to  prove 
they  are  the  Identical  persons  named  In 
the  policy;  but  the  burden  of  showing 
the  contrary  was  upon  the  defendant. 
Judgment  affirmed. 


Commonwealth  v.  Blackwbli« 

(Court  of  AppeaU  of  Kentut^.    tiept,  17,  1892. ) 

MANSLAConTKB— Ixrtbiictioss— Depisitiom, 

An  instruction,  on  a  murder  trial,  which 
does  not  define  manslauebter,  but  tells  the  jury 
merely  that  if  they  have  a  reasonable  doubt  as  to 
whether  the  killinf;  was  with  malice  afore- 
thought, they  should  return  a  verdict  of  Kuilty, 
ia  erroneous. 

Appeal  from  circuit  court,  Webster 
county. 

"To  he  officially  reported." 

Conviction  of  W.  S.  Black  well  for  man- 
slaughter. The  commonwealth  appeals. 
If.  J.  HuDdrtck,  for  the  Commonwealth. 

Brnnrtt,  J.  The  appellee  was  indicted 
in  the  Webster  circuit  court,  charged  with 
the  crime  of  murder  In  Bodord.  The  ap- 
pellee was  couvicted  of  the  crime  of  man- 
slaughter; he  does  not  appeal  from  the 
Judgment  of  conviction,  but  the  common- 
wealth appealu,in  order  tobave  thiscourt 
rule  upon  the  correctness  of  the  third  In- 
struction in  reference  to  manslaughter. 
The  court  first,  in  proper  form,  instructed 
the  Jury  as  to  the  law  of  murder;  and  the 
proof  clearly  authorized  that  Instruction. 
The  court  then  gave  instruction  No.  3  in 
reference  to  manslaughter.  In  that  in- 
struction tiiecriine  of  manslaughter  Is  not 
defined.  The  Jury  Is  told  that  "if  tliey 
have  a  reasonable  doubt  as  to  whether  or 
notthe  killing  was  done  with  malice  afore- 
thought, they  will  And  the  defendnnt 
guilty  of  manslaughter."  The  instruction 
leaves  the  Jury  to  determine,  as  matter  of 
law,  what  is  necessary  to  constitute  the 
crime  of  manslaughter,  except  they  are 
told  tbpt  malice  Isuot  an  Ingredient  there- 
of. The  instruction  is  erroneous,  in  not 
giving  the  Jury  the  legal  definition  of  the 
crime  ot  munslnnghter.  This  opinion  is 
ordered  to  be  certified. 


Adkin'so.v  r.  Rausdall. 

(Court  of  Appeals  of  Kentucky.    Sept  39, 1892.) 

ExKCDTioN— Salb   Conducted  bt  Attokskt  fob 

FLAiNTirr  AS   Special  Cummissioxeb  — Valid- 

ITT. 

Gen.  St  c.  75,  p.  942,  mates  it  "unhiwful 
for  any  master  commissioner  of  any  court  •  •  • 
to  act  as  such  commissioner  in  any  case  in  wliich 
he  is  or  shall  becnmo  interested  as  attorney  or 
otherwise."  Bild,  tliat  a  sale  of  land,  made  by 
the  attorney  who  obtained  the  judirmeat  on 
which  it  was  based,  as  specinl  commissioner,  will 
be  set  aside  on  exceptions  of  the  debtor  showing 
that  the  sale  was  made  for  an  Inadequate  pricey 
though  the  commissioner,  after  his  appointment, 
renounced  his  employment  as  attonipy,  and  there 
is  no  allegation  that  he  acted  in  bad  faith. 
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Appeal  tromclrcuitcoart,  Mercercounty. 

"To  be  offlclally  reported." 

Action  by  Nancy  E.  Kausdall  u(;nlniit  T. 
H.  AdkiuBun.  Plalntill  had  JiidKinent  and 
sale  of  defendant's  land  on  execution. 
From  an  order  overruling  defendant'e  ex- 
ceptions to  tbe  sale,  lie  appeals.    Reversed. 

Bel]  &  Bell,  for  appellant.  J.  F.  VaDura- 
<lall,  [or  appellee. 

PuYon,  J.    While  the  defense  Interposed 

to  prevent  a  Judgment   must  be  rcKarded 
as  purely  technical, In  our  opinion  tbe  sale 
should  have  been  set  aHide.    Tbe  commis- 
sioner raaklnf?   tbe  sale  was  the  attorney 
for  the  plaintiff,  and, as  such,  obtained  the 
judgment  under  wbieh  the  sale  was  niade. 
By  an  act  of  the  le(!lslature  approved  Jan- 
wary  12, 1878,  it  Is  made  "unlawful  for  any 
master  commlHsloner  of  any  court  of  this 
commonwealth   to  act  as  sucli  commis- 
sioner In   any  case  In  which  he  is  or  shall 
Ijecome  Interested  as  attorney  or  other- 
wise."   Gen.   St.  c.  75.  p.  M2.     While  the 
bttomey  for  the  plaintiff  in  this  crise  may 
not  have  been  the  muster  com missioner  of 
the  court,  still  he  was  made  the  couimis- 
^  Bioner  Inthls  particulnrcara,  and  tbesplrit 
"  and  meaning  of  the  statute  must  neees- 
snrlly  he  held  to  embrace  both  the  reiiuiar 
and    special    commissioner.    The    enact- 
ment was  Intended  to  prevent  those  who 
ore  the  partisans  of  one  of  tbe  litigants, 
by  reason  of  being  an  attorney  or  other- 
wise pecnniaiily  interested,  from   taking 
charge  oJ  the  case  after  judgment,  or  he- 
fore,  when  he  necessarily,  for  tiie  time  be- 
ing. Is  not  under  tlie  control  of  the  court, 
but  must  act  on   his  own  Judgment.    He 
is  presumed  to  be  looking  more  to  the  in- 
tcrcRt  of  his  client  than  that  of  his  adver- 
sery,  and   theref<ire   tills  enactment  pr«>- 
hibiting  him  from  Acting  as  commlHSloner. 
We  do  not  adjudge  such  a  sale  void,  be- 
cause. If  the  purchaser  alone  was  asking  to 
avoid  the  purchase,  we  would  compel  liim 
to  abide  by  the  sale;  but  where  the  vendor 
of   iho  innd,  liy  pro<ir  on   his  exceptions, 
shows  that  the  land  was  sold  for  less  than 
Its  value,  and  thnt  the  sale  was   made  by 
the  attorney  pro-ecutlng  the  cose  to  a 
Judgment,  this  court  will  set  the  sale  aside. 
Tiiere    has    been    no    Improper  condnct 
shown  on  the  part  of  the  attorney  who 
acted  as  eomniissioner,  liut  on   the  con- 
trary be  acted  in  good  faith  ;  still,  there  Is 
tcHtlinony  showing  tbe  land  sold  for  less 
than  its  real  value,  and.  having  lieen  sold 
by  the  attorney  for  the  commissioner,  tiilH 
court,  however  properly  the  attorney  may 
have  acted,  will  set  the  sale  aside.    It  is 
said   that,  after  the  attorney  discovered 
be  was  made  coinmissionT  by  the  juilg- 
mcnt.  he  renounced  bis  employment  as  at- 
torney, and  proceeded  to  act  from  that 
time  on  as  commissioner  only.    Tbis  does 
not  cure  the  evil  intended  to  be  remedied 
by  the  statute,  for  if  one  can  act  as  attor- 
ney until  be  Is  aiipointed  commissioner, 
and  then  take  charge  of  the  case  as  coni- 
niissioner,  the  very  purpose  of  tbe  statute 
would  be  defeated  ;  and  while  there  Is  not 
the  semblance  of  unfair  dealing  with  the 
defendant  by  the  attorney  fur   the  plain- 
tiff, the  statute  must  lie  regarded,  and  the 
only  serious  question  In  tbe  case  is  whether 


or  not  tbe  mere  faet  of  tbe  sale  by  tbe  at- 
torney is  not  Mutficlent  to  invalidate  it  on 
the  motion  uf  the  debtor,  altliough  no  in- 
jury has  resulted  from  it.  Judgim^nt  re- 
versed, with  directions  tnset  tbe  sale  aside 
and  order  a  resale  of  tlie  land. 


JonMsoK  V.  Commonwealth. 

(Court  of  Appeals  of  Koitucky.    Sept  8,  1899l) 

XjOOS — Dbfacin'o  Biia:«ds— Imdictmest. 

1.  An  indictment,  under  Act  May  15,  18S6^ 
I  3,  wliich  malies  it  a  felony  for  any  ijerson  to 

cut  otit  or  deface  any  brand  on  the  timber  or 
logp  of  another  on  the  Kentncky  and  Giimber- 
laiid  rivers  or  their  tributaries,  is  sufficiently 
certain  in  the  itatement  of  facts  constftutiBg  the 
oiTeiiBo,  vrhere  it  alleges  the  name  of  the  owner; 
that  the  lugs  were  branded,  (rinng  tiie  character 
of  tlie  brand;  that  the  brands  were  defaced  by 
defendant,  and  the  lo;::!)  appropriated  to  bis  use. 

2.  In  sncb  prosecution  it  is  immaterial  that 
tbe  logs  were  owned  l>y  a  foreign  corporation. 

Appeal  from  circuit  court.  Perry  eonnty. 

"Not  to  be  ofbcialiy  reported." 

Crlt  Johnson  was  convicted  of  defacing 
hrnnds  on  saw  logs,  and  appeah).  Af- 
Crnied. 

W.  L.  Hvrat,  for  appellant.  H.  J.  Hea- 
drick,  for  tbe  Comnionwealtb. 

Pryor,  J.  The  appellant  waacouTleted 
of  defacing  brands  on  saw  logs  belonging; 
to  tbe  Moore&  WhippIeCo.,and  sentenced 
to  confinement  in  the  state  prison  fur  one 
year.  The  conviction  was  had  under  nee* 
tion  Sol  the  General  Statutes,  R.  8la,^  by 
which  it  is  made  a  felony  to  cut  out  or  de- 
face any  brand  upon  the  timber  orlogH  of 
another  upon  tbe  Kentucky  and  Cumber- 
land rivers  and  their  trlluitaries.  The  in- 
dictment is  eufljciently  certain  in  the 
statement  of  the  facts  constituting  the  of- 
fense. It  is  alleged  that  the  logs  belonitetl 
to  the  Moore  &  Whipple  Company;  that 
they  were  branded,  and  thecliarncter  of  tlie 
brand  given;  and,  further,  that  the  brnnd 
was  defaced,  and  in  some  instances  cut 
from  the  timber  by  the  appellant,  with 
the  felonious  intent  to  appropriate  the 
logs  to  his  own  use,  and  that  be  did  in 
fact  dispose  of  them.  The  brauds  were  re- 
corded, (if  such  an  averment  was  neces- 
sary,) as  is  stated  in  theindictment.ln  tbe 
county  from  which  they  were  taken,  and 
all  esseiitiul  averments  made  to  make  a 
good  in<lictinent.  The  teKtimonysustains 
the  verdict;  and  whether  tbe  owners 
were  a  foreign  or  homeco.poratlon  is  im- 
material.— they  were  the  owners  of  the 
logs,  MS  the  testliniiny  conduces  to  show, 
and  the  brand  bt-lng  defaced,  as  is  allegad, 
by  thedefendant.he  woHiiruperly  punisbed. 
We  think  there  was  no  error  In  refnsins 
a  continuance.  The  appellant  bad  a  nam- 
ber  of  witnesses  present,  and  his  plea  of 
not  gnllty  was  sustained  by  their  state- 
ments, but  the  proof  on  the  part  of  the 
state  seems  to  have  satisfied  tliejury  as  to 
the  apppllant's  Ruilt.  There  was  no  error 
in  the  instructions.  They  were  more  fa- 
vorable to  the  accused  than  to  the  state. 

Judgment  affirmed. 

'Act  Mky  16, 18S8. 
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HOBFOKO  T.  STATB. 

(SupreriM  Court  of  Tennessee.    Sept.  SO,  189S.) 
CossrnxTio^^Ai.  Law  —  Ixtehstate  Coumebcb  — 

LtCEXSE   ON   NoSBE«inEXT   DnrMMEK. 

The  revenne  arts  of  1891  made  the  occu- 
pation of  "sample  sellers  and  solicitors"  a  privi- 
feee,  and  all  persons  "aeliint;  goods,  -wares,  •  •  • 
or  raerchandiae  to  oonsiimers  hj  sample  or 
takJnK  orders  *  •  •  from  comraiaera  were 
required  to  pay  an  annnal  license  fee.  Urld  that, 
in  so  far  na  such  act  applies  to  a  nonre^dent 
dninimer  of  a  nonresident  manufacturer,  who 
tellj  br  (tample  goods  not  within  the  state  at  the 
time  o?  the  sale,  it  is  an  attempt  to  lery  a  tax  on 
interstate  commerce,  and  in  conflict  trith  the 
United  States  eonstitutinn.  Rabbins  t.  Taxinn 
Disu  7  Sup.  Cl  liep.  592,  i:^  U.  S.  489,  fol- 
Idwi^  and  Hcklen  r.  Same.  1:2  Sup.  Ct.  Uep. 
810,  145  U.  S.  1.  disdnsuished. 

Appeal  from  circuit  court,  Bradley  coun- 
ty: AuTUi-R  Traynor,  Judge. 

E.  B.  Uurford  tvaa  couvletnd  nf  a  mis- 
demeanor, and  fined  920  and  coata,  and 
appeals.    Re  vented. 

White  <ft  Martta,  tor  appellant.  O.  W. 
Pickle,  Atty.  Gen.,  for  the  State. 

LcRTON,  J.  Hurford  fans  been  Indicted 
SDd  conTicted  of  a  uiladcraeanor  in  Bell- 
ing Roudx  by  sample  to  consumers  wlth- 
oDt  tirst  taking;  out  tbellcense  and  paying 
the  privite^e  tax  required  by  tbe  revenue 
act  of  1S8].  He  has  appealed,  and  the 
facts  are  set  oot  in  an  agreed  statement, 
from  which  we  quote:  "The  defendant, 
E.  B.  Hurford,  is  a  citisen  and  resident  of 
Canton,  Ohio,  and  on  2d  May,  1SU2,  was 
tngafxil  in  the  bUHiness  of  drumming  in 
the  city  nt  Cleveland,  Tenn. :  that  is,  he 
watt  soliciting  trade  by  the  use  of  samples 
lor  tbe  firm  fur  which  he  worked  as  u 
drammer.  said  firm  bring  the  firm  Icduwd 
as  the  Novelty  Cutlery  Company,  doing 
business  Ic  Canton,  Ohio,  all  tbe  mem- 
bers of  said  firm  being  citizens  and  resi- 
dents of  Canton,  Ohio.  The  goods  which 
be  was  sellinx  by  sample  were  what  are 
known  as  'Novelty  Pocket  Knives,' being  a 
knife  with  a  tranNpart«nt  handle,  on  which 
can  b<>  placed  a  photograph  or  name  ut 
owner  if  desired.  The  article  is  a  pat- 
ented article,  manufactured  solely  by  tbe 
Novelty  Cutlery  Company,  which  Is  the 
owner  of  the  patent  right.  Defendant, 
Ilnrfnrd,  was  selling  tbe  knives  or  goods 
directly  to  tbe  consumers,  and  all  sales 
were  made  by  sample.  All  orders  A'ere 
taken  in  writing.  •  •  •  The  goods  are 
manufactured  by  tbe  Novelty  Cutlery 
Company  in  Ohio.  Alter  tbe  company  has 
received  tbe  order,  and  the  articles  are 
manufactared  to  fill  the  order,  they  are 
shipped,  either  by  mail,' registered  letter, 
or  by  express,  or  delivered  by  the  a^ent 
in  person.  In  some  Instances  sales  are 
made  on  time,  but  this  is  only  in  cases 
trbere  the  purchaser  buys  a  large  quan- 
tity, and  ia  a  good,  solvent  party.  In 
other  cases  the  order  Is  taken  for  csHh  on 
delivery,  and  in  such  cases  tbe  goods  are 
nent  to  bim  C.  O.  D.,  or  are  carried  di- 
rectly to  the  purchaser  by  an  agent  of 
the  company,  who  collects  the  n>oney  and 
delivers  tbe  goods  simultaneously.  All 
contracts  of  sales  made  in  Cleveland, 
Tenn.,  were  made  on  the  latter  plan, 
tbongb  no  Icuives  had  actually  been  de- 
livered on  tbe  orders  taken  in  Cleveland, 
T,208.w.nal0— ISt 


defendant  having  np  to  tbe  time  of  hie 
arrest  Iteen  only  engaged  in  soliciting  or- 
ders. •  •  •  Defendant  always  stated 
to  purchasers  that  if  tbe  goods  were  not 
op  to  tbe  samples,  or  were  not  what  was 
ordered,  they  would  not  be  required  to 
take  them.  Defendant  had  not  taken 
out  any  license,  or  paid  any  privilege  tux, 
as  rer|uired  by  law.  •  •  •  "  jjy  the 
revenue  acts  passed  at  the  extra  session 
of  1891,  the  occupation  of  "sample  sellers 
and  solicitors'*  was  made  a  privilege,  and 
all  persons  "selling  goods,  wares,  chat- 
tels, or  nny  other  character  of  merchan- 
dise to  ci>nsumers  by  sample,  or  taking 
orders  or  measures  from  eonsuniers, " 
were  required  to  take  oat  a  license,  and 
pay  an  annnal  tax  tor  the  privilege  ol 
$10  in  each  county  in  which  business  was 
done.  By  tbe  same  act  it  was  made  a 
misdemeanor  to  exercise  any  privilege 
mentioned  In  the  act  without  paying  tbe 
tax  and  taking  ont  license. 

In  all  its  substantial  particulars  this 
case  is  Identical  with  Bobbins  v.  Taxing 
Dfst.,  13  Lea,  803.  This  court  then  held 
that  the  tax  on  drummers  wus  not  a 
regulation  of  commerce  between  the 
states,  although  the  agent  was  a  nonres- 
ident, who  sold  by  sample  goods  witb- 
out  tbe  state,  for  nonresident  principals, 
and  was  not  therefore  obnoxious  to  the 
clause  of  the  constitution  of  the  United 
States  which  declares  that  congress  shall 
have  power  to  regulate  commerce  he- ' 
tween  thestates.  Upon  a  writ  of  error  to 
the)  supreme  court  of  the  United  States 
our  judgment  was  reversed,  and  the  act 
imposing  the  privlle^te  tax  held  to  be  ob- 
noxious to  the  Interstate  commerce  clause 
of  the  federal  constitution,  in  so  far  as  it 
was  sought  to  apply  It  to  the  nonresident 
agent  of  nonresident  principnls,  who  sold 
by  sample  goods  not  i»ithin  the  state  at 
the  time  of  sale,  itohbins  v.  Taxing 
Dist.,  I'Jti  V.  S.  489,  7  Sup.  Ct.  Rep.  592.  It 
is  of  no  substantial  importance  under 
that  decision  whether  tbe  drummer  nego- 
tiates a  sale  with  a  dealer  or  a  con- 
sumer, and  It  Is  equally  unimportant  aa 
to  how  tbe  delivery  is  to  be  made.  If  the 
order  Is  sent  out  of  the  state,  and'  the 
goods  are  afterwards  sent  into  the  state 
to  fill  It,  It  is  Immaterial  whether  delivery 
to  the  buyer  is  to  he  by  a  carrier,  a  post- 
master, or  by  an  agent  of  the  sellers,  to 
whom  they  are  sent  for  delivery  in  iiurno- 
ance  of  a  sale  previously  negotiated  while 
the  goods  were  without  the  state.  The 
view  of  tbis  court  was  that  such  a  tax 
wus  impi>aed  on  the  occupation  of  drum- 
ming, and,  if  it  did  not  discriminate  be- 
tween residents  and  nonresidents,  that  It 
was  not  n  regulation  of  interstate  com- 
merce. These  views  did  not  meet  the  In- 
dorsement of  tbe  supreme  court  of  the 
United  States.  That  court,  with  refer- 
ence to  questiims  arising  upon  the  consti- 
tution of  the  United  States,  is  tbo  court 
of  last  resort.  It  Is  our  duty,  with  re- 
spect to  such  questions,  to  conform  our 
Judgments,  when  a  federal  question  arises, 
to  tbe  opinions  of  that  court.  We  are 
therefore  constrained  to  hold,  in  the  lan- 
guage of  that  court,  that"tlie  negotia- 
tion of  sales  of  goods  which  are  In  an- 
other state  tor  the  purpose  of  introducing 
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them  Into  the  statn  in  which  the  neprotia- 
Uon  Is  made  it<  Interstate  cunnncrre. "  and 
that  a  tax  upon  an  aK^nt  exclusively  en- 
eau;ed  In  inaklnR  such  sales  iu  a  tax  upon 
Interstate  cominerce,  and  obnoxious  to 
the  cunntltutlon  of  the  United  States. 

The  case  ot  FIclclen  v.  TaxinK  Dist., 
145U.  S.  1,  ]2  8up.  Ct.  Rep.  810,  does  not 
govern  this  case.  The  faetrt  are  altogether 
unlike.  That  case  was  thus  stated  in 
opinion  of  Kui.LKK,  C.  J.:  "In  the  case 
at  hnr  the  complainants  were  estuhllslied 
and  (lid  business  in  the  taxing  district  as 
general  merchandise  broliers,  and  were 
taxed  as  such  under  section  0  of  chapter 
9tt  of  the  Tennessee  Laws  of  18SI,  which 
embraced  a  different  subject-matter  from 
section  10  of  that  chapter.  For  the  year 
18K7  they  paid  the  fJiO  tax  charKed,  );ave 
bond  to  report  their  gross  com mlHsions 
at  the  end  of  the  year,  and  thereupon  re- 
ceived, and  throughout  the  ent.lre  year 
held,  a  general  and  unrestricted  license  to 
do  bnslnesH  as  such  brokers.  They  were 
thereby  authorized  to  do  any  and  all 
liinds  of  commlHsion  business,  and  became 
liable  to  pay  the  privilege  tax  in  question, 
which  was  tised  In  part  and  in  part  grad- 
nated  according  to  the  amount  of  capital 
In  the  busineas.  or.  If  no  capital  were  in- 
vested, by  .he  amount  of  conimisstons  re- 
celveil.  Although  their  principals  hap- 
pened during  1H87,  as  to  the  one  party,  to 
be  wholly  nonresident,  and  as  to  the  oth- 
er largely  such,  this  fact  might  have  been 
otherwise  then  and  afterwards,  as  their 
business  was  not  confined  to  transactions 
for  nonreHldcnts.  In  the  Case  of  Robhins 
the  tax  was  held  in  effect  not  to  be  a  tax 
on  Roliblns,  but  on  his  principals;  while 
here  the  tax  was  clearly  levied  upon 
complainants  In  respect  of  the  general 
comiiilsHlon  business  they  conducted,  and 
their  property  engaged  therein,  or  their 
priifitH  reollzed  therefrom.  No  doubt  can 
be  entertained  of  the  riirht  of  s  state  leg- 
Islatura  to  tax  tratles,  professions,  and 
occupations  in  the  absence  of  inhibition  Id 
the  state  constitution  in  that  regard ; 
and  when  o  reNldentcitlzen  engages  in  gen- 
eral business,  suliject  to  a  particular  tax, 
the  fact  that  the  business  donechtinces 
to  consist  for  the  time  being  wholly  or 
partially  in  negotiating  snles  between  res- 
ident and  nonresident  merchants,  of 
goods  situated  in  another  state,  does  not 
necessarily  involve  the  taxation  of  inter- 
state commerce,  forbidden  liy  the  consti- 
tution of  the  United  StatCii."  In  conclu- 
sion that  court  said :  "  We  agree  with  the 
supreme  court  of  the  state  that  the  com- 
plainants, having  taken  out  license  under 
the  law  In  question  to  do  a  general  com- 
mission business,  and  having  given  bond 
to  report  th^ir  commtRsUms  during  the 
year,  and  to  pay  the  required  percentage 
thereon,  could  not,  when  they  applied  for 
similar  license  for  the  ensuing  year,  resort 
to  the  courts  because  the  municipal  au- 
thorities refused  toisHue  such  license  wlth- 
ont  the  payment  of  the  stipulated  tax. 
What  position  they  would  hare  occupied 
If  they  had  not  undertaken  to  do  a  gener- 
al commlssiim  business,  and  had  taken  out 
no  license  therefor,  but  bad  simply  trans- 
acted business  for  nonroMldent  principals, 
to  an  entirely  different   question,    which 


does  not  arise  npon  thlsrecord."  PaRo 24, 
14.5  C.  a.,  page  813,  12  Sup.Ct.  Rep.  In  the 
case  before  us  Hurford  is  a  nonresident. 
He  did  not  undertake  to  do  a  general  or 
special  commission  business,  and  the  lux 
required  from  him  depends  upon  a  wbolly 
different  division  of  the  revenue  law.  Ue 
took  out  no  license  authorizing  him  to  do 
a  general  drumming  bnsiuess,  and  he  waa 
solely  engaged  In  selling  for  nonresi'Ient 
piincipnls  goods  In  another  state.  There 
Is  no  similarity  between  this  case  and 
FIcklen's.  The  act  imposing  this  tax  ia 
therefore  in  conflict  with  the  constitution 
of  the  United  States  in  so  far  as  it  has 
application  to  persons  making  sales  ol 
the  character  of  those  shown  by  till*  rec- 
ord.   Reverse  the  Judgment. 


Ex  parte  Ranrin. 
(Cotirt  of  AppeaU  of  Texas.  Juno  20,  1891.) 
RlOHT  TO  Bail— MuiiuEK— Haiikas  Cobpvs. 
In  iiabeas  corpus  proceeding*  on  the  ap- 
pliciitiou  of  a  iiersou  cliarBod  with  oinrcler  for  nd- 
niission  to  baU,  it  mipeared  that,  (liirinc  several 
weeks  prior  to  the  killiiis,  di'cpfispd  had  threaten- 
ed to  kill  potitioner;  that  thp  latter's  hoii.«e  wiu 
shot  into  in  the  niglit;  that  deccasied  and  !w>mc 
of  his  associntes,  while  armed,  had  liiiiueU  for 
him  in  the  town  where  the  parties  rosidnl;  that 
decoasi>d  bad  expressed  intense  hatred  of  p«-ti- 
tioner,  and  put  bim  iu  such  ft-ar  for  his  life  that 
he  bad  ceasod  to  stay  at  home  at  nlKht.  On  thi> 
mornlDf:  of  the  killing,  petitioner  opened  the  door 
of  the  bnildinR  where  he  bad  passed  the  uiuht. 
and  saw  deceased  on  the  walk.  Petitioner  had  a 
shotgun  iu  tlie  house,  and  nith  it  he  shot  de- 
ceased twice,  instantly  killinK  him.  Deceased 
was  armed  at  tho  time.  fJtM,  that  the  petiiiouer 
was  entided  to  be  admitted  to  balL 

Appeal  from  district  court,  Fayette 
county :  H.  Tkichmubllkii,  Judge. 

Petition  by  John  T.  Rankin  for  writ  ol 
hahetiB  cnrjtus.  The  petitioner  was  beld 
for  tne  murder  ot  Frits  Homnth,  without 
ball,  and  this  proceeding  was  brought  to 
procure  an  order  admitting  the  petitioner 
to  liall.  From  a  judgment  denyint;  the 
writ  and  refusing  bail,  the  petitioner  ap- 
peals.   Reversed. 

The  substance  of  the  evidence  produced 
on  the  hearing  Is  as  follows:  Mrs.  Kan- 
kin,  wife  of  petitioner,  testified  that  about 
0  o'clock  p.  M.,  April  20th,  their  iiouse  was 
shot  into.  Mr.  Rankin  bad  Just  stepped 
on  the  gallery  of  the  house  and  into  the 
door  when  the  shot  was  tired,  breaking 
the  glass  In  the  door.  She  was  sick,  but 
Jumped  out  of  bed  and  screamed  and  called 
for  help.  Mr.  Rankin  was  rubbing  his 
neck,  which  was  bleeding.  Not  seeing  her 
boy,  she  thought  he  was  shot.  Mr.  Ran 
kin  drew  her  from  the  window,  and  blew 
out  the  light.  They  had  previously  pat 
cretonne  curtains  over  the  glass  d<>or  be- 
cause of  a  letter  received  by  Mr.  Bankin 
from  Manley  Turner  soon  after  April  9, 
1891.  "  When  he  received  it  he  was  ogltnt- 
ed;  he  did  not  eat  his  dinner,  was  abHeat- 
minded,  and  said  nothing.  After  shotviut; 
It  to  me  he  said, '  I  am  the  most  misera- 
ble man  on  earth.'  Ue  was  In  conntaat 
fear  of  being  shot.  His  mental  condltioD 
since  was  terrible.  He  gave  me  a  uiemo- 
randum  of  amountsdue  him  from  personH, 
for  which  he  bad  no  notes,  saying  if  he 
should  happen  to  be  killed  It  would  at' 
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me.    The  day  after  the  killing  of  Horn  utb, 
Mr.  Lane  Kot  the  letter  and  meuiurandnni. 
Mr.   Rankin   li.aa  not  stalil  at  our  houHe 
atnce  the  second  nieht  after  the  shooting. 
Shirley  Wllkinii  Htayed  nt  the  hoDHe  at 
Dtght.    I  vraa  Hick,  and  afraid  to  have  Mr. 
Rankin  stay."    The  letter  referred  to  was 
intr«>dnced,  nnj  Htated  that  it  wnii  written 
to  let  &lr.  Itankin  know  that  there  were 
men  in  La  Grange  intending  to  do  him 
bann,  and    to  aak  Henry  Meyer  about  It. 
"1  don't  think  they  will  harm  you  openly, 
bat  you  keep  M  look."    The  memorandum 
of  accounts  was  also  introduced.    Henry 
Wiirren.  residing  near,  corroborated   Mrs. 
Rankin   in   regard  to  the  shnotlnfl:   Into 
the  honse,  nod  said  that  Mr.  liankin  com- 
plained that    the  broken  ginss  atruck  him 
on   the  neek.      Three  buckshots   w«>r«  in 
tb«^  gallery  posts;  the  raiiKe  of  the  bullets 
was  into  the  room  where  Mr.  Itankin'a 
little  boy  was  sleeping,  and  some  struck 
within  two  leet  of  his  bed.    West  Darling 
tPHtifled  that  he  knew  Homuth,  and  last 
October  or  November  he  heard  him  say 
Itankin  was  a  robber,  and  he  expected  he 
would   have  to  kill    hint.      WltneHs  told 
Rankin  this  two  months  ago.    J.  W.  Sam- 
ple tentifled  that  on  the  same  night  of,  and 
soon    after,  the  shooting  into  Rankin's 
honse   be  and  J.  Lane  happened  where  W. 
8.  Robson   and   Uomuth   were  sitting  in 
front   of  a  saloon.     Mr.  Lane  asked  them 
if  they  had  heard  of  the  attempt  to  assas- 
sinate Rankin.    Robson  said  they  had  nut. 
Lane  then  related   what    he  had  heard. 
Horautb  said.  "It  is  a  pity  the  shot  did 
not  kill  the  damned  ruBcal,"  or  "damned 
son   itt  a   bitc-h."    Lane  replied,  "That  la 
stransie.  Frits,  that  you   are  wanting  an 
assHssIn   to  snccecd."     Hunintb  said,   "I 
will  bet  he  shot  at  himnelf,  or  had  itdotie. " 
Shirley  Wilklns    testlHed    that    the   next 
morning  after  the  shooting  at  Rankin's 
honse  H«invuth  sold  to  him,"  You  searched 
my  negro's  houso,  did  you?    If  you  bad 
7one  to  Bill  Rankin's  or  Zwernerann's  you 
might   have  found  a  gun."    Bill  Itankin  Is 
the  brother,  and   Zwcrneman   the  former 
partner,  of  the  petitioner.    John  Killongli 
teatlfled  to  the  suine  effect.     W.  A.  Rankin 
textifled  that  he  Is  a  brother  of  the  peti- 
tioner; that  on  last  election  day  Homnth 
tried  to  kill  him.  and  his  brother  prevent- 
ed him.     Heanl   that  Homnth  threatened 
to  kill   his  brother,  and  has  been  keeping 
a  close  watch   on    Homnth   and    his  urro- 
ciates,  among  whom  wore  •! ake  Walters, 
Oe^orge  Wlllrick.  and   John   Riley,  and  In- 
forming his  brother.    The  latter  and  Wal- 
tera  had   a  quarrel,  and  since  then  he  no- 
ticed Walters  and  Wlllrick   in  freiinent  se- 
cret consultations;  some  times  Riley  was 
with  them.    Walters  would  see   Uon-.nth 
at  the  Iron  Front  suloon,  and  he  general- 
ly met  Uomuth  at  the  bridge  as  the  latter 
was  coming  to  town,  and   was  with  falm 
there  when  he  left;  saw  him  with  Homuth 
as  late  as  12  o'clock  at  night.    Walters, 
Wlllrick,  and  Homuth    were    all    enemies 
of  petitioner,     tjince   Homuth   was  killed 
he   bad  not   seen    Walters   and  Wlllrick 
aboat  said  saloon ;  Wlllrick  left  town  the 
Saturday  after    petitioner's    house    was 
shot  into;  when  he  returned  he  drove  di- 
rectly to  said  saloon  and  met  Homuth, 
Riley,  and  Walters.    The  Saturday  before 


Homuth  was  killed,  Wlllrick,  Walters, and 
Nat.  Rives  were  In  close  conversation  In 
the  square:  petitioner  went  inio  a  corner 
store  north  of  the  square;  then  Waltera 
went  rapidly  to  Iron  Front  saloon,  and 
met  Homuth  and  Kiley.  Soon  afterwards 
Waltera  was  staniting  by  a  tree  looking 
ill  the  direction  of  the  store  petitioner 
went  into.  Uomuth  and  Riley  came  to 
thestore, stopped,  and  looked  In,  and  then 
went  to  said  saloon.  Both  had  pistols 
on  in  plain  view.  Witness  found  petltitm- 
er  In  the  back  part  of  the  store,  and  told 
him  Uomuth  and  Riley  had  been  looking 
for  him  to  kill  him.  Petitioner  lives  three 
blocks  east  of  said  saloon,  and  witness 
four  blocks  north.  Lester  Hotel  is  half  a 
block  east  of  the  saloon.  Dry's  shoe  shop 
is  on  west  side  of  square,  7.5  yards  from 
the  saloon.  Zwerneman  lives  thiee  quar- 
ters of  a  mile  northeast  of  the  square. 
Witness  knew  nothing  of  the  shooting  Into 
petitioner's  hoime  until  10:30  o'clock  at 
night.  J.  F.  Zwerneman  testified  that  on 
Fridny  before  Homuth  was  killed,  about 
4  o'clock  p.  M.,  the  latter  said  to  him,  "  I 
understond  your  friend  Rankin  lias  told 
you  that  I  Ared  Into  his  house."  Witness 
replied  that  Rankin  had  told  him  nothing 
of  the  kind.  Homnth  then  said,  "You  are 
a  liar:  a  fellow  told  me  thatliedld."  Wit- 
ness again  said  Rnnkin  told  bim  nothing 
of  the  kind.  Homuth  said.  "I  know  he 
did.  It  will  be  the  cause  of  my  having  to 
kill  the  son  of  a  bitch. "  The  next  day 
Rankin  went  into  the  Lester  House,  from 
there  to  a  store,  and  out  of  the  back  dour 
of  the  store  across  the  streetto  Dr.  Smith's 
otHce.  Homuth  and  Riley  were  coming 
down  the  street  with  pistolaon.  Homuth 
said,  "Now  Is  the  time  to  get  the  damned 
son  of  a  bitch;  1  saw  him  go  across  the 
street  Into  the  drugstore."  They  looked 
into  the  drug  store,  but  did  not  go  in; 
then  looked  Into  the  barber  shop  In  the 
hotel;  then  went  down  to  Mebrlnger's 
store;  then  returned  to  Iron  Front  sa- 
loon. Witness  found  Rankin,  and  told 
him  Homuth  and  Rile.v  were  looking  for 
him  to  kill  hini.  Rankin  was  on  the 
streets  a  great  deal  after  his  house  was 
Hred  Into,  and  before  Homuth  was  killed. 
Dr.  W.  W.  Lunn  te!>ti(led  that  he  was  at 
the  Inquest  of  Uomuth ;  the  latter  was  six 
feet  tail,  and  would  weigh  20'J pounds;  4S) 
Inches  around  ihe  chest:  he  was  shot  on 
the  right  side  neur  the  nipple;  fifteen 
buckshot  In  his  body;  two  went  entirely 
through.  There  wan  n  45  or  40  shooter  on 
his  body  In  a  leather  scabbard  on  the 
right  side;  saw  Rankin  many  times  since 
his  house  was  fired  Into,  and  as  a  phy- 
sician thought,  from  the  expreHshms  on 
his  face,  and  the  way  he  talked,  he  was 
laboring  under  great  mental  excitement. 
"Have  treated  him  for  nervous  affection. 
Excitable  men  like  htm  will  commit  acts 
under  such  excitement  which  they  would 
not  do  when  calm.  Know  Jake  Walters 
and  Otto  Ehlinger;  each  about  20  years 
old.  They  would  not  connive  to  kill  a 
■nan.  They  and  myself  were  not  in  con- 
vei'satlon  six  or  seven  times  In  the  past 
month.  Walters  fell  out  with  Rankin  In 
March.  Homuth  v  asshot,asHtated,ln  his 
body."  Dr.  C.  E.  Smith  testified  that,  on 
the  night  before  Rankin's  bouse  was  shot 
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Into,  Rankta  wild,  "J  hare  been  Intormerl 
by  some  of  my  friends  that  aoine  parties 
h«re  are  going  tu  do  me  op;"  wau  very 
noeasy  and  ranch  excited;  uaw  Waltero 
and  Ehlinger  In  close  <*oo versa tiun;  Wal- 
ters seemed  mad;  they  stopped  talking 
when  witness  came  near;  witness  said, 
"Juke,  tliere  seems  to  be  bloud  on  the 
moon;"  Walters  replied,  "I  am  tired  of 
beint;  slapped  around  and  kicked  about, 
and  am  going  to  put  a  stop  to  it;"  bad 
board  that  Walters  and  Rankin  had  re- 
cently had  a  dlfflculty.  "Afterwards, 
Eblinger  told  me  there  were  12  or  15  men 
looking  tor  Rankin  one  night,  and  if  he 
bad  been  found  tbey  would  have  dune  bim 
op.  After  bis  bouse  was  shot  into,  I  told 
bim  this.  He  ottered  to  sell  out,  as  be 
wantef]  to  leave  to  avoid  being  kllle<l. 
Was  summoned  to  bis  house  the  night  It 
was  shot  into.  Fonud  his  neck  was 
wounded  by  glass.  **  From  that  time  wit- 
ness treated  Rankin  doily,  and  he  testified 
to  the  same  effect  as  Dr.  Smith  as  to  bis 
condition,  as  did  also  M.  Cockrill,  C.  U. 
Fairves,  and  A.  T.  Uradshaw.  Fritc  von 
Rosentierg  testified  that  a  short  time  be- 
fore Rankin's  bouse  was  bred  into  he  was 
driving  on  the  street,  and  bis  horse  ran 
between  tbe  borserack  and  the  court 
bouse.  Ilouiutb  saw  It  and  said.  "I  wish 
it  had  broken  the  son  of  a  bitch's  neck." 
After  tbe  bouse  was  shot  into,  Rankin 
asked  witness,  a  constable,  to  help  detect 
the  assassin,  and  witness  told  him  what 
Honiutb  had  said.  J.  E.  Fairves  testified 
that  on  Monday  after  Rankin's  house  was 
shot  into,  he  said  to  Homutb,  "Somebody 
was  after  John  Rankin."  Homuth  said, 
"  Tbe  son  of  a  bitcb  fixed  that  up  himself. 
He  got  somebody  to  do  it. "  Witness  said 
that  was  unreasonable,  and  asked  wbnt 
he  had  against  liank'n.  Homuth  said, 
"You  don't  knuwthnt  man  as  J  do.  I  will 
tell  you  something,  which  I  want  you  to 
keep  a  secret.  1  have  receire<i  a  If'tler 
from  a  good  friend,  wit  b  no  name  signed 
to  it,  telling  me  that  John  Rankin  has 
be9n  over  about  Ledbitter  trying  to  hire 
somebody  to  kill  me."  Witness  said, 
"Fritz,  it  was  not  a  very  good  friend,  else 
be  would  have  come  hiniEell  and  t<dd  you, 
and  not  trusted  to  the  mail,  and  would 
not  let  you  know  hlsoaroe."  He  replied, 
"Ohl  bekvew  I  would  get  It."  He  said 
tbat  while  Rankin  was  United  States 
marahal  he  met  bim  on  a  train.  Rankin 
had  a  big  pile  of  letters  asking  him  to  re- 
sign, and  run  for  sheriff.  He  told  Rankin 
it  was  a  damned  lie;  that  if  he  had  any 
letters  they  were  not  from  respectable 
white  men,  but  from  damned  negroes. 
He  said  Rankin  was  the  lowest  down  sou 
Of  a  bitch  on  earth,  and  thnt  he  would 
do  anything  in  tbe  world.  John  T.  Ran- 
kin, the  petitioner,  testified:  "I  never 
tried  to  hire  any  one  to  kill  Homuth. 
Never  had  across  word  with  him  until  be 
askeil  roe  loan  bim  f40  in  Austin,  which 
I  declinsd  to  do.  Could  hear  of  him  run- 
ning me  down  after  that.  West  Darling 
told  Die  Homutb  said  he  would  kill  me. 
Qot  a  letter  from  Manley  Turner  saying 
my  life  bad  been  attempted.  C.  J.  H. 
Meyer  said  John  R.Carter  used  vile  epithets 
towards  me.  That  a  big  fat  man  whom 
be    did  not  know  said    io  front  of  tbe 


saloon , '  We  did  not  gut  tbe  son  of  a  bi  tcb 
today,'  and  Homnth  said.  'This  is  not  ttie 
day.'   After  I  was  shot  (it  I  never  ate  nor 
slept,  only  under  the  influence  of  medicine. 
My  brother  and  Zwerneman  told   me  tliat 
Homuth  and  others  were  bunting  me.  and 
wbat  they  said.    That  they  had  pistols. 
Rosenberg  and  Dr.  Smith   told  me  of  tlie 
matters  as  they  testified.    Tbe  nl^bt    iie- 
fore  tbe  killing  I  slept  in  an  unorcupied 
room  on  a  cot  in  Ory's  shoe  shop.    None 
of  my  friends  or  enemies  knew  where   I 
was,  except  Ory.    Some  time  after  day- 
light I  opened   tbe  door  and  saw  Uomuth 
walking  on  the  walk  close   to  the  bunsA. 
I  then  grubbed  my  gun,  stepped  out    on 
the  gallery,  cocked  it,  and  said,  '  Hold  up 
there,   captain;  I    want    to    snttle    tbis 
thing  with  you.'     He   turned    his  bead, 
looked  at  me,  and  tbrew  bis  band  to  bis 
ehle  as  If  to  draw  n  pistol, and  I  tired.    Ue 
ran  aa  it  to  get  behind  the  post,  and    I 
fired  tlte  second  shot  as  be  fell,  and  mlraed 
him.    I  kept  a  shotgun    at  Dr.  Smith's 
office.    I  expected  to   be  attacked  there. 
I  never  said   to  A.  F.  Darn  well  that  1  had 
put  the  klMlii;;  of   Hoiuutb  off  six  months, 
and    tbat  it  hod  to  be  done.    I  may   have 
written  it  to  Mr.  Sayles.    Did  not  tell  Mr. 
Lunn.in  jail, '  I  am  no  fool;  I  counted  tii« 
cost    of    this    matter,— calculated     how 
much  It  would  cost  me;  I  went  into   it 
with   my  eyes  open;'   nor  tbe  same   tu 
John  Scbnioacker.    At  the  time  I   killed 
Homuth   I   had   a  six-shooter.    From  the 
time  I   heard   Homuth   was    looking  far 
me  I   was  looking    to    be  killed    all    the 
time."    The    witness  testified   as  to    the 
shooting  Into  his  house  substantially    tbe 
same  as  Mrn.  Rankin  and  other  witnesses. 
Also  that  Rob.  Harris  was  with   Homutb 
a  good  deal,  and  he  told  him  thn  day  lie- 
fore  the  killing  that  Ids  life  wus  in  danger. 
A.  T.   Bradshaw   testified    that  since   tbe 
shooting  Into   Rankin's   house  he  noticed 
that   In  the  houses  of  Rankin's  neigbtiors 
at  night  tbe  windows   were  open  and  the 
lights  burning;  at  Rankin's  no  one  wms 
about,    the    windows    and    doors    were 
closed,  and  all  was  dark;  be  said  if  he 
could  sell  he  would  leave,  but  his  financial 
condition  was  such  that  he  could  not  well 
leave.    John   R.  Hoiloway  testified   that 
petitioner   owned    a    homestead     worth 
about  9H,000.  a   half  interest  In  a   livery 
worth  $2,500,  all  Incumbered  about  $3.20V. 
The  state  Introduced   tbe   official  diicn- 
ments,  writs,  and  returns  under  which  the 
petitioner  was  held.    Dr.  W.  W.  Luun  and 
John   .Scliumacker  testified  for  the  state 
thtet  petitioner  n>adu  the  statements  to 
them  which  hedenied  in  hie  teiitlmony.  C.J. 
H.Meyer  testified  that  he  did  not  tell  Ran- 
kin that  Carter  nsed  vile  epithets  towards 
bim.  nor  thiit  be  nsed  the  Unguage  stated 
by  Rankin;  that  what  he  told  Rnukin  was 
that   when   he  (Raukin)  drove   ui>  in   the 
crowd  at  the  barbecue  with    his  wife.  Car- 
ter made  some  remark,  and   tbe  crowd 
laughed.    Tliat  night  witness  heard  some 
one  sitting  by   Homnth   in   front  of   tbe 

saloon  remark  to   him,  "The bod  of 

a  bitch  was  quite  a  ladles'  man  to-day. " 
"Rnfi  Homuth,  brother  of  devensed,  a  few 
days  ago  talked  to  me  about  thiscase.  Ue 
was  very  violent,  and  angry  with  me,  and 
said  bedidn't  wautanyUesswomto."    T. 
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S.  Broira  tMtlfled  that  Homatb,  In  eolng 
to  anil  frum  his  meals,  had  tu  paH8  Ory'ii 
«boe  Bbup.  He  alHO  tPE<tit1ud  to  the  shoot- 
\og  of  Homnth  by  Rankin,  aei  did  alnn 
Jnliua  Pteifferand  Julina  Meyenb^rR.  The 
latter  tratifled,  alBO,  that  an  Rankin 
crofi8<H]  the  street  after  the  shootlnK  he 
h«Brd  hini  say,  "Diiino  thciu,  I'm  getting 
tbem:"  or~DaiDii  hini.l  got  him."  .John 
Uiley  testifled  that  h«>  went  with  Homuth 
Hatunlay  evening  before  his  death  to  Hnl- 
wlnser'H  store  to  get  a  pair  of  ehoes  for 
IiIm  nephew;  that  they  went  inside,  and 
returned  to  the  Iron  Front  saloon;  did 
not  8top  at  thedruK  Htoreor  barber  ehop ; 
was  riebt  by  Homuth  and  did  not  bear 
him  Hay.  "Kovr  is  the  time  to  i^et  the 
<lomned  Hon  of  a  bitch;  I  saw  him  ro 
aiTuas  theatret't  into  the drnKHtore," — nor 
anything  like  it.  Uomntb  wan  armed. 
"Decline  to  any  whether  I  was.  Am  a 
rambler  by  profeneion.  Uomntb  waa  a 
friend  of  mine.  Was  with  him  a  g.-eat 
deal.  Hteve  Wilson  was  my  murit  intimate 
triend.  He  left  the  mnniinR  after  Rankin's 
boDse  was  sb->tinto.  Do  not  know  where 
be  Id.  Heard  Homuth  talk  about  Rankin. 
Hedid  not  like  him.  Can't  say  he  even 
threateue*]  to  kill  him,  nor  that  he  did  not. 
Do  not  say  that  I  did  not  tell  some  ladies 
omunie  luen  that  Homuth  threatened  to 
kill  Kankin.  He  talked  in  that  strain. " 
Isidore  Mebrlnger  testified  that  Homuth 
came  into  his  store  Saturday  before  the 
BbooUn«!.  Riley  was  with  him.  "If  they 
caraedown  the  walk  nt  any  tim.-<  and  did 
not  come  in,  I  did  not  Bee  thom.  (Saw  no 
arms  on  their  persons.  They  may  have 
been  armed."  A.  J.  Browu  tebtihed  as  to 
the  ineasurenientH  of  and  abont  the  Ory 
shop,  where  the  shootlni;  occurred,  and 
that  frum  the  room  Inside,  where  Rankin 
Blept,  he  conid  see  a  man  walking  any- 
where from  north  of  the  door,  aronnd  the 
north  sidj  of  the  square,  in  front  of  the 
•aiooD,  aeros"  by  the  hotel,  and  np  as  far 
■a  the  meat  market. 

Browa,  L»ne  <ft  Jacknon,  Jones  &  Gar- 
wood, and  J.  T.  Dumnin,  for  appellant. 
R.  H.  Hurrison,  AhhI.  Atty.  Uen.,  and 
Pbi-lpK  &  Wiltirct,  for  the  State. 

DATinsoN,  J.  The  relator  In  this  ease 
wan  indicted  by  the  prrand  Jury  of  Fayette 
connty  for  the  murder  of  F.  8.  Homnth. 
Application  for  ball  wns  made.  Upon  the 
bearins  thereof,  and  the  evidence  adduced 
on  the  trial,  the  learned  trial  Judge  refused 
bail, and  remanded  the  applicant  tocosto- 
dy.  From  said  judgment  refUKlng  him  Itaii, 
th6  applicant  prunci-utes  liisapi>eal  to  this 
com  t.  After  a  careful  investigation  of  the 
tacts  as  presented  to  na  In  the  record,  we 
•re  of  the  opinion  that  the  applicant  is 
entitled  to  ball.  It  would  be  manifestly 
Improper  for  ns  to  discuss  the  facts,  or 
Kive  our-  reasons  for  the  conclusions 
RBched,  In  view  of  a  trial  to  be  had  upon 
tbe  Indictment  before  a  jury  and  on  the 
merits  of  thecase.  The  jndgraent  refnning 
tbe  relator  bail  is  reversed,  and  ball  is 
in'anted  bira  in  the  sum  of  98,(H)0,  upon 
Riving  which.  In  the  manner  and  form  pre- 
■erihed  by  law,  he  will  be  released  from 
euHtody:  and  it  is  ordered  accordingly. 
Reversed,  and  hail  granted.  Jadges  all 
preaent  and  conenrrlnff. 


Takrl  ▼.  Statu. 

(.Court  of  Appeals  of  Texas.    Nov.  28,  1891.) 

ISTOXICATINO  lilQPOB— SeLLISO  TO  MiXOU. 

In  a  proaecntion  for  selling  liquor  to  a 
minor  it  appeared  that  the  father  sent  bU  12 
year  old  boy  for  the  liquor  purchased,  but  pave 
liim  no  -written  authoriftr  to  procure  It,  and  tluvt 
the  boy  delivered  the  liquor  to  his  father.  UM, 
that  this  was  a  sale  not  to  the  boy,  but  to  the 
father,  and  was  not  a  violation  of  Pen.  Oode, 
art.  376,  providing  that  Uquor  sball  not  be  sold 
to  any  person  under  the  age  of  21  years  wiUiout 
the  written  consent  of  the  parent  or  guardian. 
Per  Hurt,  X,  dissenting. 

Dissenting  opinion.  For  majority  opin- 
ion see  17  a.  W.  Rep.  943. 

HCKT, .!.,  (rf/ssenf/n A'.)  I  regret  that  I 
eannot  agree  with  my  brothers  In  the 
view  tsken  of  this  case.  The  statement  of 
the  ca«e.  contained  in  the  opinion  of  .Judge 
D.tvii)Ho.v,  Is  not  as  clear  as  It  should  be. 
The  undisputed  facts  bearing  upon  the 
question  in  regard  to  which  we  differ  are: 
Rolin  Williams  gave  his  son,  Johnnie  ^^  il- 
liams,  who  is  a  minor,  23  cents,  Instruct- 
ing him  togotothesaioonof  theni)pellnnt, 
and  buy  him  (Rolin  Williams)  a  bottle  of 
whisky.  Tbe  minor  swears*  "I  told  Mr. 
Yakel  that  my  father  was  sick,  iind  that 
my  father  had  told  me  to  tell  Mr.  Yakel 
to  send  him  a  bottle  of  whisky."  The 
appellant  delivered  the  whisky  to  .Tohnnie, 
and  Johnnie  delivered  tbe  same  to  his 
father.  Rollu  Willlnms  states  that  "I 
sent  Johnnie  Williams  after  the  whisky. 
I  gave  him  25  cents,  und  told  bim  to  get 
the  whisky  for  me." 

The  question,  and  the  only  question,  is, 
was  this  a  sale  to  Johnnie  AVIIIInmH,  the 
minor,  or  was  it  a  sale  to  Rolin  Wiillanii*, 
the  father?  If  the  sale  was  to  the  minor, 
then  this  conviction  should  stand  ;  if  to 
the  father,  the  conviction  should  be  set 
aside.  The  first  po.sition  of  Judge  David- 
son seems  to  be  that  a  person  "selling  <»r 
giving  liquor  to  a  minor  cannot  justify 
the  act  by  establishing  the  fact  that  be 
did  so  by  the  order  or  with  the  consent  of 
the  parent  or  guardian,  nnless  that  con- 
sent was  In  writing. "  This  propoHition 
Is  Heir.evldent.  It  is  nnqnestionably  cor- 
rect. Why?  Because  It  is  expressly  pni- 
blbltcd  by  the  statute.  The  sale  would 
be  to  tbe  minor,  and  the  ntte/iipt  of  the 
accused  wouhl  be  to  justify  by  a  verbal 
order  or  permit.  This  la  the  very  thing 
prohibited. 

The  next  position  Is  that  "it  is  as  mnch 
a  violation  of  the  statute  to  sell  a  minor 
intoxicating  liquor  for  the  use  of  ills 
parent  or  guardian,  without  the  legal  au^ 
thorlty  provided  tor,  as  it  is  to  sell  to  the 
nilnor  for  his  own  use,  without  such  au- 
thority.' This  may  or  may  not  be  so, 
depending  upon  two  facts :  (1)  Did  the 
father  or  guardian  in  feet  send  the  minor 
for  the  whisky?  (2)  Wns  the  whinky 
dealer  Informed,  before  he  delivered  the 
whisky  to  the  minor,  that  the  father  or 
guardian  had  sent  for  the  whisky?  If 
these  were  the  facts,  then  I  undertake  to 
say  that  the  statute  would  not  be  vio- 
lated. The  Coenan  Case  (State  v.  Coenan, 
4S  Iowa.  6671  does  not  support  the  posi- 
tion taken  by  Judge  Davidson.  A\hy? 
Simply  because  the  llquwr  was  sold  to  tbe 
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minor.  We  desire  to  carefully  notice  the 
MlililKsn  case,  (People  v.  Garrett,  36  N. 
\V.  Rep.  234.)  What  were  the  proviMious 
ol  the  Michigan  statute,  anil  upon  what 
Kround  or  reason  was  the  opinion  bused? 
The  statute  declared  itunlnwfal  "(ospII, 
furnlHh,  or  give  any  spirituous,  malt, 
fermented,  or  vinous  liquors  to  any 
minor."  The  accused.  In  that  case,  was 
convicted  lor  furnishiuK  liquor  ton  minor. 
The  tacts  were:  A  boy  came  to  the  place 
of  buRiness  with  a  written  order  from  a 
grown-up  person  in  these  words:  "  Pleane 
let  the  boy  have  one  bottin  of  beer,  and 
oblige  William  F.  Mej'er."  The  liquor 
seller  asked  the  lad  if  the  t)eer  wns  for  Mr. 
Meyer,  and  he  answered  it  was.  He 
thereupon  sold  him  the  bottle.  Uetendant 
testitied  that  he  bad  frequently  sold  and 
sent  beer  to  Mr.  Meyer,  who  was  In  the 
babit  of  sending  for  It,  aud  supposed  he 
bad  done  so  in  this  case.  The  order  in 
fact  was  not  signed  by  Meyer,  and  tlie 
boy  really  wanted  the  beer  for  hIraBelf. 
Tlie  order  was  written  and  given  the  boy 
by  some  other  person.  Now,  upon  what 
ground  or  reason  did  tlie  court  afUrui  the 
Judgment?  I  will  let  the  opinion  anuwer 
the  question.  Tbe  statute  Is  not  only 
aimed  at  the  selling,  but  prevents  also  tne 
Riving  or  furnishing,  of  liquor  as  a  bever- 
age to  a  minor.  The  defendant  must 
have  known  that  the  boy  might  taste  or 
drink  of  the  beer  before  he  got  ncross  the 
street,  if  he  desired.  It  must  be  held  tliat 
the  legislature  intended  to  prevent  the 
delivery  of  liquor  to  children;  that  they 
should  touch  not,  taste  not,  handle  not. 
The  Inhibition  to  (urnlHta  to  minors  means 
that  the  liqnor  shall  not  he  delivered  to— 
.that  the  child  shall  not  be  iiermitted  to 
handle  the  unclean  stuff.  Is  tlie  statute 
of  Michigan  and  onr  own  the  same  In  their 
provlHlons?  Doen  our  statute  prohibit 
the  delivery  of  iiquor  to  minors, — that 
they  shall  not  handle  it?  Our  statute 
prohibits  the  sale  or  gift  to  minors,  and 
such  a  statute  has  Ijeen  construed  by  all 
the  authorities  to  mean  that  the  sole  or 
gift  to  the  minor  must  be  for  the  minor's 
own  use.  This,  however,  further  on.  It 
will  l>e  noticed  that  the  court  in  the 
Michigan  ease  did  not  say  that  there  was 
a  sale  to  the  minor. 

The  next  proposition  contended  for  in 
the  opinion  of  Judge  Uaviiiho.n  is  "  that  If 
the  construction  contended  for  by  appel- 
lant in  this  case  be  tlic  correct  one,  it  is 
apparent  that  the  law  would  be  evaded 
wirli  inipunit.v,  and  would  soon  becoae 
a  dead  letter  upon  the  statute  l>oiik,  be- 
cause proof  that  the  ven<lor  believed  the 
minor  was  purchasing  tlie  liquor  for  the 
use  of  the  parent  or  guardian  at  the  time 
of  the  sale  would  entitle  him  to  an  or- 
quittul.  This  is  the  logic  of  the  appel- 
lant's proposition  contained  in  his  charge 
requested."  Before  noticing  this  prop<i- 
slllim,  1  desire  to  make  some  observa- 
tions in  regard  to  the  different  phases 
presented  l>y  such  statutes  as  the  one  un- 
der consideration.  Let  us  suppose  that 
the  messenger  sent  by  the  parent  or  guard- 
ian fails  to  disclose  his  principal,— that 
Is.  fails  to  inform  the  dealer  that  the 
liquor  is  for  the  parent  or  guardian,- but 
in  fact  the  parent  bud  sent  for  It,  and 


the  dealer  sells  to  tbe  messenger  or  ngeat. 
This    would  evidently  be  a   sale  to    tbe 
agent.      Again,  suppose    that  the  ai^ent 
tells  the  dealer  that  tbe  liquor  is  for  an- 
other person,  when   in  fact  it  was   not; 
that  lie  had  no  authority  from  such  other 
person    to    make     tbe     purchnse.      Tbia 
would  be  a   sale   to  the  agent,  and    tlie 
dealer  conid  recover  the  price  or  valae  of 
the    liquor     from     the    supposed    asent. 
These  propositions  are  supported  by  the- 
following  authorities:    Kitcher  t.  State, 
63  Miss.  304:    Ross  v.  State,  17  Hun,  501 ; 
Holmes   v.  ijtate,   88  Ind.    145.    But,   on 
the  other  hand,  some  authorities  hold  not 
that  it  would  not  be  a  sale  to  the  agent, 
but  that,  if  the  dealer  had  used  tbe  great- 
est prt^aution  and  diligence  to  ascertain 
the  truth  under  the  circumstances  of  tlie 
case,  he  would  not  be  guilty  of  a  viuiutlou 
of  a  statute  prohibiting  the  selling  ul  liq- 
nor to  minors.    We  have  held  that  in  pretui- 
ing  and  urgent  necessity  the  dealer  would 
not   be  guilty,  though  tbe  father  In  fact 
did   send    the  minor  for  the  liquor.     But 
whether    we  are  correct  or  not  in  tbue 
holding  does  not  affect  the  question  at 
issun  in  this  case.    From  the  rules  stated 
In  the  above  authorities  It  is  not  at  ail 
probable  that  the  statute    would  lie   a 
dead  letter  on  the  bonk;    aud  from* tbe 
nunilier  of  convictions  in  other  states  lor 
the  violation  of  similar  statutes  It  will 
be   seen  that  the    Ian   breakent  do  not 
frequently  escape  punishment;  aud  upoa 
these  statutes  have  been  placed   tbe  pre- 
cise construction  contended  for  by  ap|iel- 
lant  in  tills  case. 

It  Is  not  thought  necessary  to  rvpiy  to- 
what,  is  said  In  the  opinion  of  Judge  Da- 
ViosoN  In  reKard  to  the  propositiiin  of 
saloon  keepers  being  prohibited  from  pei^ 
iiiitting  minors  in  their  saloons  under 
heavy  penalties,  because  appellant  lu  this- 
caKe  stands  on  trial  for  selling  liquor  to  a 
minor,  and  the  proof  must  support  this- 
contention.  It  Is  stated  in  tbe  opiniooi 
that  "the  construction  herein  set  forth  1» 
the  only  one  of  which  artliie  376  of  the 
Code  Is  susceptible."  This  is  a  remark- 
able position  or  assertion,  when  we  con- 
sider the  nuinlier  of  states  with  similar 
statutes,  aud  the  fact  that  such  statutes 
have  been  so  frequently  construed  by  the 
highest  courts.  It  is  remarkable  that 
no  case  has  lieen  cited  which  supports 
tlie  "only  construction  of  which  article 
37(5  is  susceptible."  Tlie  opinion  of  my 
brothers  stands  alone.  It  is  without  sup- 
port in  an  authority,  so  far  as  my  re- 
searches have  gone.  Have  we  no  au- 
thority upon  the  qnestlon  at  issue?  Let 
us  restate  the  issue,  and  tlien  see  if  the 
construction  given  to  article  376  Is  the 
"only  one  of  which  it  is  susceptible. "  A. 
gives  ids  servant  uO  cents,  and  sends  hint 
to  a  saloon,  with  instructions  to  pur- 
chase a  pint  of  whisky.  The  servant  goes 
to  the  saloon,  informs  the  dealer  that  he 
has  come  for  a  pint  of  whisky  for  A.  Tlie 
dealer  receives  the  money,  and  delivers 
tiie  whisky  to  the  servant.  To  whom  was 
this  whisky  sold,  to  the  servant  or  to  A? 
W'bo  was  the  vendee  in  this  sale?  Was 
it  A,  or  the  agent  or  servant?  11  tlie  serv- 
ant, agent,  or  messenger  was  tl^e  vendee, 
then  my  brothers  are  correct.    If  A.   was 
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tbe  rendee,  then   tbey   are  not  correct. 
The  fact  that  the  money  was  paid  for  tbe 
^bl8ky  doeR  nut  aHect  tbe  gueation.    Let 
U8  asuin  UluBtrate.    A.  writeH  an  order  lo 
B.  tu  thin  eOect:  "Send  l>y  bearer  one  pint 
of  wliUky.  and  charge  tuA."    Upon  thia 
order     the   whlaky   Is   delivered    to    the 
bearer  of  tlie  order,  and  charged   to  A. 
Conid  B.  collect  the  value  ui  the  wiilelty 
rrum  the  meBBeoger?    He  could  not.    Will 
any  one  question  bla  right  lo  recoverfroni 
A.?    These  propositions  are  so  clnur  that 
tliey  are  beyond  the  pale  ot  artsunient  or 
di«cu8Hlun.     But  II  the  agent  or  luesHenger 
^tras  the  vfndee  in   the  sale.  It  is  evident 
that  It.  could  not  recover  Irom  A.    In  the 
opinion  of  the  mnjority  ol  tbe  court  it  is 
held  that  tbe  agent  or  meatienger  Is  the 
vendee,  for  it  Is  held  the  sule  was  to  biin. 
This  is  clear,  because  there  must  be  a  sale 
tu   the   agent  or  uiesHenxer    in  order  to 
convict,  and  there  can   be  no  sale  with- 
out a  vendee.    But  it  may  be  suggested 
that   the  liiuHtrationa  do  not  suppuue  the 
aRfnts  or  messengers  to  be  minoi's.    This 
la  currei:t,    and  it   is   not    necessary,  tor 
wliPtber  the  agent  or  messenger   be   an 
adult  or  minor  would  not  affect  the  ques- 
tion at  Issue;  because,  if  in  the  case  put 
tbe  agent  or  messenger  would  not  bu  the 
VfDdee,  the  (act  that   be   was    a    minor 
would   not   make  him  n  vendee.    I  will 
give  one  more  illustration.    A.,  a   white 
man,  writes  an  order  to  bis  grocer  to  this 
effect:    "Send  me  by  bearer  one  gallon  ol 
whisky.  [iSlgned]  A."    The  bearer  delivers 
the  order  to  the  grocer,  and   the  grocer 
aenda  the  wnisky,  and    chai-ges  it  to  A. 
Now,  the  bearer  is  a  colored  boy,  theserv- 
ant  ot  A.,  and  2U  years  o<  age.    The  grocer 
knows  him  to  be  a  minor.    The  bearer  is 
neither  tbe  son  nor  tbe  ward  of  A.    lithe 
conclusion    reached    by  my    brothers  be 
correct,  then  the  grocer  would  be  guilty 
of  a  violation  of  the  statute.    But  is  it 
dot   evident  that    tlie    whisky   was  not 
sold   to   tbe  colored  boy?    Is  it  not  abso- 
lately  certain  that  tlie  sale  was  to  A.?    Is 
It  not  beyond  cavil  or  question  a  sale  to 
A.?    And  now,  keeping  In  mind  the  asser- 
tion  that  the  construction  placed   upon 
article  ^it.  in  the  opinion   ot  the  majority 
ot   the  court,  "is  the  unly  construction  ot 
which  it  is  susceptible,"  let  us  examine 
the  authorities. 

In  the  case  ot  State  v.  Walker,  (N.  C.)  9 
S.  E.  Uep.  582,  Ihp  (acts  were:  Fred.  Gard- 
ner, a  youth  about  nine  j'ears  old,  was 
the  son  of  John  Gardner.  John  sent 
Fred,  to  one  Bergeron,  a  liquor  dealer, 
(and  for  nhom  Walker  was  clerk,)  tor 
whisky.  Walker,  the  rierk,  dplivfred  the 
whisky  to  Fred. for  his  father,  by  Uheotion 
aDd  upon  the  order  ot  the  father.  Under 
these  facts  the  counsel  for  defendant. 
Walker,  requested  the  trial  fourt  to  tn- 
strocftbat  if  tbe  defendant  knew  the 
li'iuor  was  for  the  fatiier,  and  not  for  the 
minor,  and  that  the  minor  was  only  the 
messenger  for  the  father,  defendant  is  not 
guilty:  that  the  father  had  tlie  right  to 
Qse  his  son  as  a  messenger  to  carry  liquor 
tobim:  that  it  tlie  father  purchased  tlie 
liquor  for  himself,  and  the  defendant  knew 
this,  then,  ULder  the  facts  as  testlUed  In 
ihlM  case.  It  would  be  a  sale  to  the  ftitlier, 
and  not  to  tbe  sou,  and  defendant  would 


not   be  guilty.*     This  Instruction     was 

refused,  and  the  Judge  Instructed  the  Jury 
that  it  they  believed  the  evidence  defend- 
ant was  guilty.  The  defendant  excepted. 
There  waa  a  verdict  of  guilty.  Judgment, 
and  appeal.  Tbe  supreme  court  said* 
"  We  are  unable  to  see  how  this,  under  th« 
facts  statPd,  can  be  regarded  as  either  a 
sale  or  gitt  to  the  minor.  It  was  not  a 
gift  to  anybody.  It  was  a  sale  to  the 
father,  and  the  son  was  only  n  messeu* 
ger.     It  was  not  n  sale  to  tbe  son." 

In  State  v.  McNaIr,  1  Jones,  (N.  C.)  ISO, 
the  proof  was  that  the  defcndont  had  de- 
livered liquor  to  a  slave,  upon  order  and 
for  one  HIggs,  who  was  overseer.  The 
court  held  a  conviction  upon  tbis  evidence 
to  be  erroneous.  What  was  the  statute 
upon  which  the  prosecution  was  based? 
Prior  to  emancipation  it  was  unlawful  to 
sell  or  give  liquor  to  slaves  without  the 
written  consent  of  tbe  owner  or  manager 
of  tbe  slaves.  In  disposing  of  the  case, 
Nash,  C.  J.,  said :  "Tlie  act  had  no  inten- 
tion to  abridge  the  legitimate  use  of  bis 
slave  by  the  owner.  It  is  still  left  him.  It 
Is  not  denied  that  be  may  use  him  as  his 
agent." 

In  Com.  v.  Lattinvllle,  120  Mass.  885,  the 
decision  was  upon  a  statute  which  pro* 
blhlted  tbe  sale  or  delivery  ot  liquor  to 
minors.  Tbe  facts  were:  A  minor  was 
sent  by  her  motlier,  the  latter  (urnishlng 
the  money,  to  defcndunt's  saloon,  to  buy 
liquor  for  the  mother's  use.  The  minor 
found  a  boy  there,  who  sold  the  liquor  to 
her  and  received  the  money.  The  trial 
judge  ruled  that  such  a  sole  was  a  sale  to 
a  minor,  although  she  was  sent  by  her 
mother  to  make  the  purchase,  and  tbe 
liquor  was  tor  the  mother.  There  was  a 
verdict  ot  guilty.  On  appeal  tbe  supreme 
court,  LoKD,  C.  J.,  delivering  the  opinion, 
sal  J  :  "The  precise  questiun  in  this  case  is 
wiiether  the  sale  and  delivery  ut  Intoxicat- 
ing liquor  to  a  minor,  who  is  simplydoing 
an  errand  for  another,  or,  us  in  this  case, 
stands  tor  his  parent,  is  within  the  pro- 
hibition. Tlie  court  are  aU  ot  the  opin- 
ion that  it  is  not.  •  •  •  The  sate  in 
this  rase  was  not  a  sale  to  a  minor,  with- 
in the  statute,  and  therefore  the  excep- 
tions must  be  maintained.  The  mlHChief 
which  the  statutedeslgns  to  prevent  Is  the 
poHsesslon  of  intoxicating  liquor  by  a 
minor  for  his  own  use,  and  subject  to  hie 
own  control."  We  will  recur  to  tbis  deci- 
sion again. 

In  Monaghnn  v.  State,  0  Sooth.  Rep.  241, 
the  case  Is  directly  in  point.  Monagban 
was  indicted  for  selling  liquor  to  a  minor. 
Stovall,  an  adult,  gave  to  a  minor  some 
money,  and  requfsted  him  to  goto  the 
saloon  of  Monaghan,  and  tell  him  to  send 
him  some  liquor  liketbnt  he  (Stovall)  had 
previously  bought.  The  minor  went  to 
the  saloon,  delivered  the  message  and  the 
money  to  Rolln,  the  defendant's  clerk,  re- 
ceived the  whisky,  and  carried  the  bottle 
containing  It  unopened  to  Stovall.  The 
trial  court  instrui:ted:  "If  you  believe 
from  the  testimony  that  defendant,  or  any 
one  in  bis  saloon  for  him,  delivered  to 
Bean,  a  minor,  whisky,  either  for  the 
minor  or  any  one  else,  and  received  from 
said  Bean  money  for  the  whisky,  you  will 
find  tbe  defendant  guilty  as    charged." 
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The  trial  coart  refused  to  chnrKe  us  fol- 
lows: "If  tlio  Jnry  beHeve  from  the  evJ- 
dence  tbat  BRan  [the  minor]  nlinply  car- 
ried the  money  to  Kolin,  and  toid  Rolln 
that  Stovall  said  for  bliD  to  send  one  quart 
of  whisky,  and  delivered  It  where  Stuvall 
bad  directed  bim  to,  then  the  sale  was  to 
Stovall,  and  tbey  should  find  the  defend- 
ant not  gnilty."  On  appeal  the  supreme 
ffoiirt,  on  these  fants,  say:  "The  douht 
BOKgested  by  the  attorney  general,  based 
upon  the  decision  of  the  supreme  court  of 
Massachusetts  In  Com.  v.  O'Leary,  143 
Mass.  95,  8  N.  E.  Itcp.  887,  io  re«;ard  to  the 
propriety  of  the  action  of  the  court  In  giv- 
ing and  refuHing  Instructions,  Is  well 
founded.  The  Instruction  for  the  state 
should  not  have  been  given,  and  that 
asked  by  the  appellant  should  not  have 
been  refused.  •  •  •  lu  lej^al  contempla- 
tion the  sale  was  to  Stovall,  and  not  to 
Bean.~  Com.  v.  Lattinvllle,  120  Mass. 
8)45;  Selgel  v.  People,  106  111.  89;  Young  v. 
State,  68  Ala.  358;  Johnson  v.  Btate,  68 
Miss.  228:  Com.  v.  Rem  by,  2  Uray,  508. 
The  court  in  that  cacse  further  say:  "To 
sell  liquor  to  a  minor  is  what  is  forl)Iddea 
by  the  statute.  Merely  to*deliver  liquor 
to  a  minor,  with  notice  that  It  Is  to  be 
carried  to  an  adult,  is  notasale,  within  the 
meaning  of  tbe  statute."  I  desire  the 
rea<ler  to  note  this  further  ianguaife: 
"We  cannot  extend  thetermsof  a  criminal 
statute  beyond  its  clear  legal  meaning. 
We  cannot  construe  the  word  'sell'  In  the 
statute  to  mean  something  diHerent  from 
its  ordinary  legal  import.  Cndoubtedly 
A  minor  may  be  an  agent,  or  lawfully  go 
on  errands  for  an  adult,  and  a  person  may 
buy  through  an  agent;  and  in  such  case, 
although  the  dealing  Is  with  tlie  agent, 
and  the  delivery  Is  to  him.  in  legal  effect 
the  sale  la  to  the  principal.  The  law  la 
that  if  a  person  contracts  as  agent,  or  he 
is  known  to  be  such,  the  contract  is  with 
the  principal,  and  not  with  the  agent;  but 
where  the  age<it  rienls  in  his  own  name, 
and  the  priucipil  is  not  disclosed  or 
known,  the  contract  Is  with  the  agent, 
and  he  is  liable."  2  Kent, Com m. 6.31.  "It 
appears."  continues  the  opinion,  "from 
this  view  that  the  statute  under  consider- 
ation may  be  easily  evaded.  That  only 
proves  the  necessity  of  Its  amendment.  It 
fnrnlslies  no  excuse  for  supplying  by  judi- 
cial conHtruction  what  Is  palpably  omit- 
ted from  it. " 

In  Com.  v.  O'Lenry,  143  Mass.  95,  8  N.  E. 
Rep.  887,  the  question  was  one  of  pleading 
or  varlanre  between  allegation  and  proof, 
but  the  case  is  instructive.  The  com- 
plaint allege!  a  sale  of  liquor  to  a  .minor. 
It  was  held  that  the  complaint  coaid  be 
maintained  by  evidence  that  the  sale  was 
made  by  a  person  having  a  llcenHe  to  a 
minor  for  the  use  of  an  adult,  although 
the  fact  of  its  being  for  such  adult's  use 
was  disclosed  at  the  time  of  the  sale. 
Counsel  for  appellant  contended  that  the 
complaint  must  allege  the  sale  to  the 
mother,  as  she  was  disclosed  as  the 
principal.  Counsel  adtiiiltPd  that  a  de- 
livery or  gift  of  liquor,  as  well  as  a  sale 
thereo',  to  a  minor  for  his  own  use,  or  the 
use  of  another,  and  with  tl)e  knowledge 
that  the  minor  was  acting  for  another, 
was  an  unlawful  act,  and  could  be  pun- 


ished; but  contended  that  ttMiextensiun 
of  the  liability  as  to  minors  did  not  au- 
thorize or  excuse  a  change  In  tbe  rules  iif 
pleading  already  established.  The  su- 
preme court  did  not  sustain  this  viow  uf 
counsel.  Said  the  conrt:  "The  Btatat» 
Of  1875  provided  that  no  sale  or  deliveiy 
of  liquor  •  •  •  to  a  minor,"  etc.  Un- 
der this  provision  of  tbe  statute  it  waa 
held  that  tbe  sale  and  delivery  by  & 
licensed  person  of  intoxicating  liquor  to 
a  minor  for  the  use  of  another  person, 
although  the  fact  tbat  the  liquor  waa 
bought  for  another  person  waa  andls- 
ciosed,  was  not  a  sale  to  a  minor.  Com. 
▼.  Lattinviile.  120  Mass.  a.-lo;  Com.  v.  Fin- 
negan,  124  Mass.  824;  8t.  Ooddard  ▼. 
Barnham,  Id.  578.  In  consequence,  per- 
haps, of  these  last  decisions,  the  statute 
of  IS-^O  was  passed,  by  which  the  statute 
of  1875  waa  amended  by  aiding  to  it  these 
words:  "That  no  sale  or  delivery  ut  llquoi 
shall  be  made  on  the  premises  to  a  per- 
son known  to  be  a  drunkard,  to  an  in- 
toxicated person,  or  to  a  person  who  !• 
known  to  have  been  Intoxicated  within 
the  Inst  six  months  next  preceding,  or  tr 
a  minor,  either  ior  bis  own  use,  the  use  o? 
his  parent,  or  of  any  other  person."  We 
see  from  this  that  the  statute  of  Massa- 
chusetts  of  1ST5  was  construed  to  prohibit 
the  sale  or  delivery  to  a  minor  for  his  own 
use.  So  faras  theseiling  to  minors  Is  con- 
cerned, this  statuta  is  like  our  own.  A 
majority  of  the  court  have  construed  the 
statute  so  as  to  make  It  prohibit  sales  to 
minors,  either  for  the  use  of  tbe  minor,  tbe 
parent,  or  other  pei-son,  though  the  prin- 
cipal was  disclosed  at  the  time  of  the  sale. 
It  seems  verj  clear  that  in  Massachusetts 
it  took  an  act  of  the  legislature  to  so  ex- 
tend the  meaning  of  the  law.  In  Texan, 
the  end— the  extension  of  the  law  beyond 
the  expressed  legislntlvo  intent — has  been 
accomplished  by  judicial  construction. 

Pertinent  to  remarks  of  the  opinion  uf 
the  majority  In  regard  to  the  law  being  s 
dead  letter,  I  desire  to  call  attention  to 
one  other  case.  In  Siegel  v.  People,  106 
III.  89,  the  court  say:  "Thei-els  no  defini- 
tion of  what  shall  be  held  to  constitute  a 
sale  to  a  minor,  nor  Is  It  specified  what 
evidence  shall  be  deemed  aufflclent  proof 
thereof,  but  the  question  is  left  to  be  de- 
termined by  settled  comnion-iaw  princi- 
ples. The  word 'sell'  has  a  well-known 
legal  meaning,  and.  In  the  absence  of  any- 
thing to  the  contrary  appearing  in  tbe 
statute,  we  must  assume  that  it  Is  here 
entitled  to  have  thntsignlficatlon.  •  •  • 
We  cannot  extend  the  terms  of  a  criminal 
act  beyond  Its  clear  legal  meaning.  We 
cannot  construe  the  word  'sell '  in  such  a 
statute  to  mean  something  different  from 
Its  ordinary  legal  import,  and  we  can 
therefore  only  understand  a  prohibition 
against  persons  selling  to  minors  to  extend 
to  tiiose  who,  in  legal  estimation,  occupy 
the  position  and  are  under  all  theortliga- 
tions  of  contractors  with  minora.  •  •  • 
It  may  be  concederl,  as  claimed  by  eonnsel 
for  the  people,  that  this  view  shows  tliat 
the  section  nnder  consideration  may  be 
easily  violated  without  probaidllty  of  the 
punishmentof  the  vltiiutors, bu:  that  only 
proves  tiie  neceKsity  of  its  amendment.  It 
furnishes    uo    excuse    for    aapplyiog   by 
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]ndlela1  construction  what  is  palpably 
omittwl."  W lien  the  leglslntnre  of  Texas 
liroblUts  the  glvinR  or  selling  to  minora 
Hqoors  (or  their  own  nse,  the  use  of  tlielr 
parents,  or  of  any  other  person,  I  will 
sRolat  in  the  enforcement  of  8nch  law. 
But  I  eaanot  ngree  to  give  to  onr  present 
statute  such  a  meaning  by  conatrnctlon. 
In  concladlng,  I  propoand  the  question, 
la  the  statute  uuder  dlscnssinn  susceptible 
of  any  ullier  constrnctlon  than  that  Used 
upon  It  by  the  opinion  uf  Judge  David- 
•i)\-T  If  the  opinions  of  learned  courts  can 
wtablish  a  principle  or  rule  of  construc- 
tion, I  think  it  la,  and  rest  my  conclusion 
npua  the  reasoning  in  the  eas3e  I  have 
«ltei1.  My  opinion  is  that  the  nndisputed 
facts  in  this  case  do  not  show  a  violation 
of  the  statute. 


Be(x  v.  Doweli^ 

(Saprwnu  Oomt  of  Missouri,  DMtUm  No.  *. 
July  1,1898.) 

RscoRD  0!»  Appeal. — Damaoks — Etidesob. 

1.  Where  a  ease  is  certified  to  the  anpreme 
tnurt.  and  It  la  then  desired  to  add  to  the  record 
the  inxtmotions  given  by  the  trial  court,  this 
should  be  done  by  a  auKKestion  of  the  diminution 
of  Ihe  record,  and  an  application  for  a  writ  of 
certiorari,  or  by  filing  stipulations  supplying  the 
Jffitieiic/,  and  the  instructions  will  not  be  con- 
f;di'r?<l  by  the  supreme  court  If  merely  filed  with 
the  r«-ord  in  that  court. 

2.  Kvidenoe  of  the  pecuniary  condition  of 
tlaintiff  is  admissible  in  an  action  for  personal 
Lijtiries,  where  the  circumstances  of  liie  case 
jiuti^  the  imposition  of  exemplary  damagea. 

Appeal  from  circuit  court,  Lewis  conn- 
ty:  Bb.vjamin  B.  Tdk.nkr,  Judge. 

Action  by  Jennie  Beck,  by  hernext  friend, 
Olirer  Beck,  Sr.,  against  Blijab  Dowell, 
executor.  From  a  judgment  tor  plaintiff, 
defendant  appeals.    Affirmed. 

HlHtrA  Atan;lniDd,1or  appellant.  Clay 
(f  Hujr,  F.  L.  NcboOeld,  and  J.C.Andemon, 
tor  respondent. 

Gaktt,  p.  J.  This  cansa  was  appealed 
from  the  circuit  court  of  Lewis  county  to 
the  St.  LoolB  coart  of  appeals.  That 
court.  In  BB  opinion  by  Jndge  Rombacbr, 
afarroed  the  Jodsment  of  the  eircnlt  court, 
(•lullo.  App.  71:)  but  Jodice  Biaas  being 
of  the  opinion  that  the  conclusion  reached 
by  the  majority,  that  evidenceut  the  finan- 
cial condition  of  the  plaintIB,  in  an  action 
wiien  the  evidence  will  justify  the  jury  In 
awardlngexeraplary  or  punitive  damages, 
was  admissible,  la  in  conflict  with  and 
opposed  to  two  decisioBs  of  this  court,  to 
wit,  Overholt  v.  Vleths,  «»  Mo.  422,  6  S.  W. 
Rep.  74,  and  Stephens  v.  Railroad  Co.,  96 
Mn.  207,  9  S.  W.  Bep.  589,  the  cause  was, 
onder  the  constitution,  certified  to  this 
coart. 

I.  When  the  cause  was  beard  in  the 
court  of  appeals,  the  Instructions  were  not 
Id  the  record.  No  efforts  were  made  to 
supply  tbero  In  that  court,  and  that  court 
rightly  proceeded  on  the  assumption  that 
tbe  trial  court  bad  correctly  declared  the 
law  to  the  jury.  Since  therase  has  reached 
this  court,  a  certified  copy  of  the  instruc- 
tions has  been  filed  with  the  record.  The 
propriety  of  cousidering  these  declara* 
tions  of  law  by  this  court,  under  these  cir- 
cumstances, suggests  itself  at  once.  While 
T.20s.w.no.l0— 14 


this  conrt  obtains  jurisdiction  to  "rehear 
and  determine  a  cause  so  certlSed  to  us 
by  either  of  the  appellate  courts,  as  In 
cases  of  jurisdiction  obtained  by  ordinary 
appellate  process,"  there  Is  nothing  in  the 
constitution  that  justifies  parties  in  as- 
suming that  we  will  or  can  take  cogni- 
sance of  matters  not  in  the  record.  When 
a  record  is  deflclent  In  any  material  re- 
spect, the  practice  Is  uniform  that  the  par- 
ty desiring  the  absent  record  should  sug- 
gest the  diminution,  and  apply  for  u  writ  of 
cert/ori»r/,  or  file  stipulations  In  this  court, 
supplying  the  record.  In  this  case  noth- 
ing of  the  kind  has  been  done,  but  from 
the  brief  of  the  appellant,  we  take  it,  he 
assumes  that  these  instructions  are  prop- 
erly before  us.  There  Is  no  hardship  In  re- 
QUlrlng  parties  to  govern  tliemselves  by 
the  rules  of  procedure,  ectabilshed  for  the 
disposition  of  causes.  For  the  purposes 
of  this  appeal,  these  instructions  are  no 
part  of  the  record,  and  the  cause  will  be 
determined  on  the  presumption  that  the 
trial  court  correctly  instructed  tbe  Jury. 
Parties  must  pursue  legal  methods  in  per- 
fecting their  transcripts,  and  In  tbe  proper 
courts,  and  in  proper  seasons. 

2.  The  point  In  this  record,  then,  is  that 
upon  which  the  conrt  of  appeals  divided. 
Is  evidence  of  the  financial  condition  of 
the  plaintiff  admissible  In  an  action  for 
damages,  when  there  are  oircumstances  of 
oppression  or  malice'  That  exemplary 
damages  may  he  recovered  In  actions  for 
trexpass  or  personal  torts  accompanied  by 
circumstances  of  malice  or  oppression  is 
no  longer  open  to  question  in  this  state. 
Buckley  v.  Knupp,  4S  Mo.  152.  Nor  is  It 
controverted  that  Itls  perfectly  competent 
to  show  the  financial  ability  of  the  defend- 
ant In  such  a  case.  The  case  of  Stephens 
V.  Railroad  Co.,  96  Mo.  214,  9  8.  W.  Rep. 
589,  was  an  action  for  compensatory  dam- 
ages alone,  and  the  learned  judge  who 
wrote  tbe  opinion  expressly  says:  "There 
Is  nothing  In  the  case  to  justify  the  giving 
of  exemplary  damages,  and  the  damages 
should  be  confined  to  compensation  for 
tbe  injuries  sustained. "  The  case  of  Over- 
holt  V.  Vleths,  98  Mo.  422,  6  S.  W.  Rrp.  74, 
bad  no  element  in  it  justifying  exemplary 
damages,  and  this  conrt  held  that  It  was 
not  improper  to  exclude  evidence  of  the 
mother's  financial  condition  in  a  suit  for 
the  death  of  her  child  which  had  been 
drowned  in  a  pond,  "in  view  of  the  fact 
that  she  had  been  allowed  to  state  her 
condttUm  In  life,  and  that  she  did  her  own 
housework  and  had  no  servant."  We  do 
not  think  either  of  these  cases  can  be  con- 
sidered as  declHlve  oT  the  point  In  this 
case.  Exemplary  damages  are  allowed, 
not  only  to  compensate  the  sufferer,  but 
to  punish  the  offender.  Fran*  v.  Hllter- 
brand,  45  Mo.  1*21;  Callahan  v.  Caffarata, 
89  Mo.  137.  The  evidence  in  this  case  tend- 
ed to  show  that  the  plHlntiff  was  R  giti 
about  16  years  old;  that  her  father  was  a 
tenant  of  defendont;  that  on  the  day  she 
was  shot  by  defendant  her  father  and  his 
sons  were  trying  to  water  a  cow  In  a  lot 
of  the  defendant;  that  a  difficulty  ensued, 
-^a  general  fight;  that  she  was  standing 
in  the  lot  looking  on,  unarmed,  when  the 
defendant  turned  upon  her,  and  shot  her 
through  tbe  thigh.    In  other  words,  the 
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defendant,  wltb  a  deadly  weapon,  shot  an 
unarmed  girl  without  lawful  provocatloa. 
We  think  tliere  was  ample  evidence  from 
which  the  jury  cuuld  find  willful,  wanton 
injury.  In  1  Sutb.  Dam.  p.  745,  It  Is  said : 
"in  actions  tor  torts.thedamages  for  which 
cannot  be  measured  by  a  legal  standard, 
all  the  lactR  constituting  and  accorapnuy- 
inif  the  wrong  should  be  proved,  and 
although  there  be  a  legal  standard  fur  the 

?rinclpal  wrong.  If  aggravations  exist 
hey  may  be  proved  to  enhance  flamagps; 
and  every  case  of  personal  tort  must  nec- 
essarily go  to  the  Jury  on  its  special  facts. 
These  embrace  the  res  ffestae  and  the  age, 
riez,  HuAatHtUH  of  the  parties;  this,  wheth- 
er the  case  be  one  for  compensation  only, 
or  also  for  exemplary  damages,  wbeu 
they  are  allowed."  In  Bump  v.  Betts,  23 
Wend.  i:J5,  the  supreme  court  of  New  York, 
on  a  question  of  excesslTe  damages,  point- 
ed to  the  fact  that  the  defendant  had  the 
command  ot  great  wealth,  and  that  the 
plaintiff  was  a  poor  man.  In  McNamara 
V.  King,  7  III.  432,  In  au  action  for  assanit 
and  ba  ttery ,  the  court  permitted  the  plain- 
tiff to  show  he  was  a  poor  man  with  a 
large  family.  The  supreme  court  of  Illl 
oois,  In  affirming  that  ruling,  sold:  "We 
are  also  of  the  opinion  that  the  circuit 
court  decided  correctly  In  admitting  the 
evidence  and  giving  the  instruction.  In 
actions  ot  this  kind,  the  condition  in  lite 
and  circumstances  of  the  parties  are  pecul- 
iarly the  proper  subjects  for  the  considera- 
tion of  (he  jury  in  estimating  thedamages. 
Their  pecuniary  circiimstanceH  may  be  In- 
qulrod  Into.  It  may  be  readily  supposed 
that  the  consequences  of  a  severe  personal 
injury  would  be  more  disastrous  to  a  per- 
son destitute  of  pecuniary  resonrres,  and 
dependent  wholly  on  his  manual  exer- 
tions forthesupportot  himself  and  family, 
than  to  an  Individual  differently  situated- 
in  life.  Theeflect  'if  the  Injury  mightbe  to 
deprive  him  anil  his  family  of  the  comforts 
and  necessariert  of  life.  It  is  proper  that 
the  jury  should  be  influenced  by  the  pecun- 
iary resources  of  the  defendant.  The  n)ore 
alBuent,  the  more  able  he  Is  to  remunerate 
the  party  be  has  wantonly  Injured."  In 
Orable  v.  Margrave,  4  III.  872,  in  an  action 
for  seduction,  the  trial  court  admitted  evi- 
dence to  show  plaintiff  was  a  poor  man. 
The  supreme  court,  on  appeal, said:  "The 
court  decided  correctly  In  admitting  evi- 
dence showing  the  pecuniary  condition  of 
the  plaintltt.  This  evidence  does  not  go 
to  the  jury  for  the  purpose  of  k'xcitlug  their 
prejudices  In  favor  of  the  plaintiff  because 
be  is  a  poor  wan,  but  to  enable  them  to 
understand  fully  the  effect  of  the  Injury 
upon  him,  and  to  give  him  such  damages 
as  Ills  peculiar  condition  in  lite  and  cir- 
cumstances entitle  him  to  receive."  In 
Utilther  V.  Blowers,  11  Md.  536,  in  an  ac- 
tion for  assault  and  battery,  the  trial 
court  having  Hdmltted  evidence  for  the 
plaintiff,  with  u  view  of  Increasing  bis 
damages,  that  he  was  a  laboring  man  and 
had  a  wife  and  children  to  support,  the 
supreme  court, after  quoting  the  language 
of  MoNumara  v.  King,  7  III.  432,  says: 
"This  Is  good  sense,  and  is  sustained  by 
the  decisions  in  most  of  the  states.  An  in- 
Jury  done  to  a  person  not  dependent  on 
manniji  labor  for   the  support  of  himself 


and  tarally  is  in  no  wIm  as  great  as  one 
to  a  person  so  situated."  In  Reed  v. 
Davis,  4  Pick.  215,  the  snirreuie  court  of 
Massachusetts,  in  an  action  for  trespass  in 
forcibly  evicting  plaintltt  from  his  home, 
says :  "  One  ot  the  defendants  stated  to  a 
witness,  in  answer  to  his  inquiry  whether 
he  thought  the  plaintiff  could  not  make 
him  suffer,  that '  plaintiff  had  been  to  gaol, 
and  sworn  out,  and  was  not  able  to  do 
anything.'  Now,  that  circumstance  was 
to  be  taken  into  consideration  by  the  Jury. 
There  is  nothing  more  abhorrent  to  the 
feeling^  of  the  subjects  of  a  free  govern- 
ment than  oppressing  the  poor  and  dis- 
tressed under  the  forms  and  color,  but 
really  In  violation,  ot  law."  "It  la  found 
that  the  dwelling  house  was  small,  but 
the  damages  are  not  to  be  graduated  by 
the  slEe  ot  the  building.  The  plaintiff 
also  was  poor.  He  had  seen  better  days, 
but  had  been  reduced  In  his  circumstances. 
He  wan  thought  not  to  be  able  to  do  any- 
thing in  vindication  of  bis  rights  at  the 
law."  In  Dailey  V.  Houston,  58  Mo.  361, 
this  court  said :  "It  Is  next  insisted  that 
the  court  improperlv  told  the  jury  that,  in 
the  estimation  of  damages,  they  might 
take  into  consideration  the 'condition  In 
life  of  plaintiffs,  and  their  puninita  and 
nature  of  their  business.'  There  is  no 
doubt  but  that,  in  estimating  damag«s  in 
such  cases,  the  Jury  may  properly  take 
into  consideration  the  pecuniary  condition 
of  the  parties,  their  position  In  society, 
and  all  other  circumstances  tending  to 
show  the  vlndlctlveness,  or  atrocity  or 
want  of  atrocity,  in  the  transaction,  and 
which  tend  to  characterize  the  nssauit." 
This  decision  ot  Judge  Voribb  wan  con- 
curred in  by  nil  the  Judges.  It  has  never, 
to  our  knowledge  and  so  far  as  we  can  as- 
certain, been  questioned,  denied,  or  criti- 
cised. It  Ih  In  harmony,  as  we  have  seen, 
with  the  decisions  uf  other  courts  of  great 
ability.  It  is  in  harmony  with  the  tenden- 
cy of  the  courts  to  place  before  the  triers 
ot  tacts,  whether  court  or  Jury,  every  fact 
that  will  aid  them  in  arriving  at  a  correct 
verdict.  It  is  evident  in  this  case  its  effect 
was  not  to  create  prejudice  or  passion. 
There  is  nothing  tbac  smacks  of  either  In 
the  verdict.  Accordingly  we  nSIrui  the 
Judgment  ot  the  court  ot  appeals,  as  Indi- 
cated by  the  opinion  ot  the  majority  ot 
the  Judges  of  that  court,  on  this  as  well  as 
all  other  points  ruled  in  the  case,  and  it 
will  be  so  certified  to  that  court. 
All  concur. 


Statb  v.  Bi.izk. 

(Supreme  Cvwt  of  ilfi»«our(,  VMMon  Ko.  i. 
Sept  90,  1893.) 

PBBJUBT  —  CosnOBORATIOS    0»    SlNOUl    WiTSKSS 

—Trial. 

1.  Where  an  Indictment  chaijges  defendant 
with  perjury  committed  on  the  trial  of  one  IC, 
proof  that  defendant  at  the  prellminaiT  examina- 
tion of  K.  gave  testimony  contradictory  of  that 
^YBD  bj  bim  on  the  trial,  is  sufficient  corrobora- 
tion of  a  single  witness  as  to  the  alleged  perjury. 

2.  Where  a  witness  testifies  on  a  trial  for 
seduction  that  he  knew  complainant's  reputation 
for  virtue  and  chastit7  tio  be  bad,  and  that  he 
had  interoonrse  with  her  before  the  alleged  seduc- 
tion, such  evidence  is  material,  and  if  false  the 
witness  is  guilty  of  perjury. 
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3.  On  Hia  trial  of  mch  witness  for  perjaiy, 
evidence  that  he  atated,  prior  to  bis  alleged  false 
te^<timonr,  dtat  he  knew  nothing  aeainst  the  giri, 
except  that  she  was  a  'Vttle  fast,"  is  not  a  con- 
tradiction of  the  alleged  false  testhnon?  that  he 
kne\r  her  r^utalion  for  rirtue  and  chastity  to 
b«  bod. 

4.  Where  an  indictment  contains  two  assign- 
ments of  perjury,  but  only  one  is  established,  it 
is  errur  to  allow  the  case  to  go  to  the  Joiy  on 
both. 

Appeitl  from  circuit  court.  Miller coanty; 
E.L..  Edwards,  JudRC. 

Juhn  Bllze  waacoDTlcted  orp«>r)ury,  and 
appeals.    Reversed. 

W.  S.  Pope,  fur  appellant.  Tbe  Attoraey 
General,  (or  tbe  State. 

Macfarlanb,  J.    Defeudant    whs   con- 
victed of  perjury,  and  from    the  sentence 
appeals  to  this  coart.    He  vraa  accused 
under  the  indictment,  In  substance,  with 
swearinx  falsely  in  tbe  trial  u(  one  James 
B.  Knatser,  under  an  Indictment  In  which 
he  was  charged  with  havini;  sedoced,  un- 
der promise  o(    marrlaK<^,  one  Ruab  L. 
Smith,  who  was  an  anmarried  female  of 
(rood  repute,  and  under  21  years  of  age. 
The  Indictment  further  char^ced.  In  sub- 
stance, that  defendant  at  Raid  trial  ap- 
peared  as   a    witness  In  behalf  of    said 
Knatier,  and   being  duly  sworn  by  the 
clerk  of  the  court,  and  "  being  so  sworn  as 
aforesaid,  wickedly  contriving  and  intend- 
iog  tu  cause  the  said  James  R.  Knatser 
unjustly  to  be  acquitted  of  tlie  said  felony, 
(lid  then  and  there  feloniously,  knowingly, 
falsely,  corruptly,  willfully,  and   wickedly 
say,  depose,  and  give  in  evidence  to  the 
JDriirs  of  the  jury    then  and   there  duly 
taken  and  sworn  between  the  state  and 
the  said  James  R.  Knatser, before  the  said 
Uonurable  E.  L.  Edwards,  judge  uf  said 
cuurt,  that  the  said  John  lilixe  knew  the 
general  reputation  of  the  said  Ruah  L. 
Smith  in  the  community  and  among  ber 
associates  for   virtue  and  chastity   before 
May,  1N86,  and   that  the  same  was  bad, 
and  that  said  John   Biize  did  then   and 
there  feloniously,  knowingly,  falnely,  cor- 
rnptly,  and  wickedly  say,  depose,  and  ;;lve 
In  evidence  to  said  jurors  on  said  trial  be- 
fore said  court    that  be,   tbe  said  John 
Bliie,  had  bad  sexual  connection  and  in- 
tercoarse   with    ber,    tbe   said    Ruab    L. 
Smith,  before  May,  1886,  whereas,  in  truth 
and  In  fact,  the  said   John   Bllze  did   not 
know  tbe  general  reputation  of  the  said 
Buah  L.  Smith  before  May,  1886. for  virtue 
and  rhustlty  to  t)e  bad,  and  whereas.  In 
truth  and  in  fact,  the  said  John  Bllze  did 
Dot  and  had  not  before  May,  1SS6,  or  at 
aoy  other  time,  bad  sexual  connection  and 
lotercuurse  with  tbe  said  Ruah  L.  Smith, 
as  by  him  sn  sworn  and  testified  to  In  said 
conrt."    Defendant  did  not  denj',  indeed 
be  admitted  when  examined  as  a  witness, 
that  be  did  testify  on  tbe  trial  of  Knatzer 
that  be  knew  the  reputation  of  the  com- 
plaining   witness.    Ruah    L.    Smith,    (or 
virtue  and  chastity  prior  to  the  alleged 
wdaetlon,  and  that  It  was  bad,  and  that 
be    himself    had,  previous    thereto,   had 
wxDal  Intercourse  with  her. 

The  issue,  then,  upon  the  trial  was 
whether  tbe  testimony  so  given  was 
false,  as  charged.  Ruah  L.  Smith  testlRed 
that  defendant  never  bad  intercourse  with 


ber,  and  defendant  testifled  that  he  bad, 
and  that  his  evidence  in  the  Knatzer  trial 
was  true.  To  corroborate  tbe  testimony 
of  Ruah  L.  Smith,  several  witnesses  were 
called,  who  testified  that  defendant  was  a 
witness  before  a  justice  of  the  peace  In  tbe 
preliminary  examination  of  the  said 
Knatzer  tor  the  alleged  seduction,  and 
then  testified  that  be  bad  never  bad  sexual 
Intercourse  with  her.  Defendant  denied 
that  he  so  testified  on  tbe  preliminary  ex- 
amination, and  a  number  of  witnesses 
who  wore  present  testlflad  that  they  beard 
no  such  testimony.  Witnesses  were  also 
nailed  to  prove  that  on  sncb  preliminary 
examination  defendant  also  testified  that 
be  knew  the  reputation  of  the  said  Ruab 
for  virtue  and  chastity,  and  that  It  was 
good.  An  examination  of  the  evidence  on 
this  point  satisfies  us  that  the  testimony 
of  these  witnesses  went  no  further  than 
to  tend  to  prove  that  defendant  swore  on 
preliminary  examination  that  the  said 
Ruah,  prior  to  her  alleged  seduction,  was 
"a  little  fast,"  and  that  he  knew  nothing 
against  ber.  None  of  them  go  so  far  as  to 
say  that  be  testified  that  he  know  her 
reputation  was  bad. 

The  court  gave  tbe  jury  the  following, 
with  otiier  Instructions:  "(8)  If  the  jury 
believe,  and  are  satisfied  beyond  a  reason- 
able doubt,  that  the  defendant  In  the  trial 
of  the  cause  of  the  state  against  James  R. 
Knatzer  willfully,  corruptly,  and  falsely 
testified  that  he  knew  tbe  general  reputa- 
tion of  Ruah  L.  Smith  for  virtue  and 
chastity  In  the  community  and  among  her 
associates  before  May,  ISSti,  and  that  the 
same  was  bad,  and  that  he,  tbe  said  John 
Bllze,  defendant,  had  had  sexual  Inter- 
course with  her,  the  sal<l  Ruah  L.  Smith, 
before  May,  1S8(5.  then  the  jury  will  find  the 
defendant  guilty,  as  charged  in  tbe  indict- 
ment, and  asKcss  bis  punishment  at  im- 
prisonment In  the  penitentiary  fur  a 
period  of  not  less  than  seven  yenrs.  (4) 
To  authorize  tbe  jury  to  find  tbe  defend- 
ant gnilty,  you  must  believe  and  find 
from  the  evidence  that  tbe  falsity  of  the 
statements  upon  which,  by  tne  Indict- 
ments, under  the  Instructions,  tbe  charge 
against  him  is  based,  has  been  established 
to  your  satisfaction,  either  by  tbe  testi- 
mony of  more  than  one  credible  witness, 
or  that  of  one  of  such  witnesses,  corrolio- 
rated  byother  evidencein  the  cause,  which 
convinces  your  minds  of  tbe  truth  of  the 
testimony  of  such  single  witness  to  the 
fact,  and  of  the  falsity  of  the  statement: 
and  you  must  further  find  from  the  evi- 
dence the  existence  of  all  theother  elements 
of  the  offense,  and  ot  the  facts  necessary 
to  authorize  his  conviction,  as  hereinbe- 
fore set  forth,  and  as  charged  in  the  Indict- 
ment. And  the  jury  are  further  instructed 
that  the  question  as  to  the  general  rep- 
utation of  tbe  said  Ruab  L.  Smith  for 
virtue  and  chastity,  and  that  as  to 
whether  she  had  or  had  not,  prior  to  the 
alleged  seduction,  had  sexual  connection 
or  Intercourse  with  tbe  said  .^ohn  Bllze. 
or  any  other  man,  were  material  ques- 
tions on  tbe  trial  of  the  said  Jan)es  R. 
Knatzer  (or  her  seduction,  as  to  whether 
sbe  was  a  female  of  good  repute;  and  If 
said  defendant,  John  Bllze,  willfully,  cor- 
ruptly, and  knowingly  swore  falsely  as  to 
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euch  reputation,  as  charged  in  the  Indict- 
ment, then  it  Ih  your  duty  to  find  the  de- 
fendant Kuilty  of  perjury,  as  he  stands 
cbarfred. " 

Defendant  requested,  and  the  court  re- 
fused to  give,  the  following;  InHtruction: 
"(3)  The  court  instructs  the  ]ury  that  it 
devolved  upon  the  state  to  prove  the  de- 
fendant guilty  by  at  least  two  credible 
witnesses,  or,  In  addition  to  one  credible 
witness,  such  a  state  of  circumstances  as, 
taken  together,  would  be  equal  to  the 
testimony  of  two  cretllble  persons." 

1.  It  is  insisted  by  defendant,  as  ground 
for  the  reversal  of  the  judgment,  that  tbA 
evidence  of  the  prosecuting  witneus  that 
defendant  had  never  had  sexual  inter- 
course with  her  was  not  sutflclently  cor- 
roborated to  sustain  the  conviction.  The 
only  corroborating  evidence  offered  on  the 
trial  was  that  defendant.  In  his  evidence 
before  the  committing  magistrate,  had 
testified  that  he  had  never  had  intercourse 
with  her,and  evidence  that  defendant  had 
previously  stated  that  be  knew  nothing 
against  her.  The  role  that  the  testimony 
of  two  witnesses  is  required  toconvlct  one 
of  perjury  Is  not  generally  followed  by  the 
courts  of  this  day,  and  has  been  expressly 
repudiated  by  this  court.  State  t.  Heed, 
57  Mo.  ?53.  A  conviction  will  not  be  sus- 
tained upon  the  evidence  of  a  single  uncor- 
roborated witness,  but  His  now  held  la 
this  state,  and  generally  In  the  courts  of 
other  states,  that  any  facts  or  circumstan- 
ces which  are  strongly  corroborative  of 
the  accusing  witness  will  be  sufficient. 
State  V.  Heed,  supra;  1  Greenl.  Ev.  {  257. 
It  is  said  that  when  the  "defendant  has 
made  two  distinct  statements  under  oath, 
one  directly  the  reverse  of  the  other,  it  is 
not  enough  to  produce  the  one  in  evidence 
to  prove  the  other  to  be  false. "  2  Wbart. 
Crlm.  Law,  §  1317.  Defendant  Invokes  this 
declaration  to  sustain  his  position.  We 
think  It  manifest  that  the  learned  author 
Intended  lo  apply  this  rule  only  to  cases 
lu  which  there  was  no  other  evidence  thou 
the  contradictory  8tatempnt8,^nd  not  to 
cases  like  this  one,  in  which  such  state- 
ments are  offered  merely  in  corroboration 
of  the  evidence  of  a  witness  who  testifies 
to  the  falsity  of  one  of  the  statements. 
Another  distinguished  writer.  In  speaking 
of  tfaesame  subject, says:  "  Where  a  state- 
ment by  the  prisoner  himself  Is  given  io 
evidence  contradicting  the  matter  sworn 
to  by  him.  It  has  been  held  not  to  be  neces- 
sary to  call  two  witnesses  to  prove  the 
falsity  ;  one  witness,  with  proof  of  the  ad- 
wiHsion,  being  sufficient.  Rose.  Crlm.  Kv. 
1072.  Of  two  contradictory  statements 
one  most  be  false.  Taklngthem  together, 
and  without  other  evidence,  no  presump- 
tion arises  that  either  of  them  was  cor- 
ruptly made,  (Schulter  v.  Insurance  Co., 
62  Mo.  239:)  but  we  think  a  statement  of 
the  accused  under  oath,  directly  contra- 
dicting the  evidence  with  which  be  Is  ac- 
cused of  falsely  giving,  very  strongly  cor- 
roborative of  the  evidence  of  a  witness 
who  testifies  to  Its  falsity,  and  amply 
sutticleut  to  sustain  a  conviction. 

2.  it  is  insisted  that  on  the  trial  of 
Knatzer  for  the  seduction  of  Kuah  Ij. 
Smith  the  inquiry  wliether  the  said 
Knatser  bad,  previous  to  the  alleged  se- 


duction, bad  sexual  Intercoarae  with  her 
was  not  material  to  thelsane  on  trial, and 
therefore,  though  the  evidence  given  by 
defendant  In  this  particular  was  false,  that 
ftict  would  not  sustain  a  charge  of  per- 
jury. Dp>in  a  charge  of  seduction  nuder 
promise  of  marriage,  the  fact  that  the 
female  was  of  good  repute  is  material, 
and  must  be  both  charged  in  the  indict- 
ment and  proved  upon  the  trial.  State  r. 
McCaskey,  104  Mo.  644,  16  S.  W.  Rep.  511; 
State  V.  Eckler,  106  Mo.  5»3, 17  S.  W.  Rep. 
814.  It  is  settled  also,  by  the  more  recent 
adjudications  of  this  court,  that  specifie 
acts  of  sexual  intercourse  with  others, 
previous  to  the  alleged  seduction,  are  ad- 
missible to  rebut  the  evidence  of  good  re- 
pute offered  by  the  prosecution.  State  v. 
Patterson,  88  Mo.  88;  Stale  v.  Wheeler,  94 
Mo.  262.  7  S.  W.  Rep.  103.  It  follows  that 
the  evidence  given  by  defendant  that  be 
bad,  previous  to  the  alleged  seduction,  had 
sexual  intercourse  with  the  said  Buah  L,. 
Smith,  was  material  to  the  issue  on  trial, 
aud,  if  false,  be  was  guilty  of  perjury. 

8.  Io  the  case  of  State  v.  Frisby,  90  Mo. 
583,  2  S.  W.  Rep.  833,  the  rule  was  ap- 
proved that  In  prosecutions  tor  perjury 
"It  is  necessary  for  the  prosecution  to 
prove.  In  substance,  the  whole  of  whHt 
has  been  set  out  in  the  indictment  as  hav- 
ing been  sworn  to  by  the  defendant,  aod 
that  it  must  be  either  literally  or  substan- 
tially as  set  out:  and  that  any  variance 
In  substance  between  the  indictment  and 
evidence  In  this  respect  will  be  fatal."  De- 
fendant is  accused  of  testifying  on  the 
trial  of  Knateer  that  he  knew  the  general 
reputation  of  Ruah  L.  Smith  for  virtue 
and  chastity  prior  to  May,  1886,  and  that 
it  wins  bad.  Under  the  foregoing  rule,  it 
is  very  clear  that  this  charge  would  not 
be  sustained  by  proof  of  specific  acta  ol 
misconduct  with  other  men. 

Evidence  bearing  on  the  qnestion  of  gen- 
eral reputation  Is  somewhat  of  the  nature 
of  opinion  evidence,  which.  If  honestly  ex- 
pressed, though  on  Insuflacient  Informa- 
tion, Is  not  perjury.  11  Whart.  Cilm. 
Law,  $1283.  There  Is  no  doubt  that  if  a 
witness  swear  falsely  and  corruptly  to  bis 
opinion,  or  to  the  reputation  of  another, 
be  will  commit  perjury,  yet  it  is  difBcalt 
to  know  whether  or  not  the  evidence  waa 
honesti}'  given,  and  we  think  the  whole 
charge  of  the  indictment  in  tbiu  particular 
should  have  been  proved  as  laid.  The  at- 
tempt was  made  to  prove  the  falsity  of 
the  testimony  of  defendant  hearing  on  rep- 
utation by  showing  by  the  testimony  of 
witnesses  that  the  reputation  ol  the  girl 
was  In  fact  good,  and  that  defendant  had 
himself  so  testified  in  the  preliminary  ex- 
amination of  Knatser  before  the  justice  of 
the  peace.  As  has  been  seen,  eviilence  of 
contradictory  statements  Is  admissible  in 
corroboration;  but  it  is  Insisted  that  the 
former  testimony  of  defendant  before  the 
committing  magistrate,  as  proved  on  the 
trial,  did  not  contradict  the  alleged  false 
testimony  subsequently  given,  and  uf 
which  he  wascharged  In  the  indictment.  A 
number  of  witnesses  were  asked,  on  tha 
trial,  what  the  testluiony  of  defendant  at 
the  preliminary  examination  of  Knatser 
hud  been  as  to  the  general  reputation  ot 
the  prosecutrix  for  virtue  and  chastity. 
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Tbess  wltne— en  tcRtlfled,  In  substance, 
that  In  answer  to  the  Inqairy  detendaut 
bad  fitated  that  he  knew  nnthlng  against 
her  except  that  she  was  a  "little  fast."  It 
la  an  elementary  principle  of  the  law  of 
evidence  that  general  reputation  cannot 
be  sliuwn  by  proof  of  specific  acts,  from 
which  a  reputation  may  have  been  estab- 
liiibed,  or  by  what  a  witness  may  hlmsdf 
perBonally  know  of  the  character  ot  the 
person  about  whose  reputation  Inqnlry 
is  made.  Under  this  rule,  such  evidence 
as  that  iriven  would  not  hare  been  admis- 
sible for  the  purpose  ot  proving  general  rep- 
utation. In  order  to  discredit  a  witness; 
much  less  would  it  be  admissible  as  an 
admisHlnn  for  the  purpose  of  convicting  uf 
perjnry  one  charged  with  falsely  swearing 
tbat  the  general  reputation  tor  virtue  and 
cbasttty  was  bad.  Theevidence  that  the 
defendant  bad  stated,  prior  to  his  alleged 
false  testimony,  tbat  he  knew  nothing 
against  the  girl,  was  admissible  as  tend- 
ing to  prove  the  falsity  ut  the  evidence  of 
defendant  tbat  he  bad  previously  had  spx- 
nal  intercourse  witb  her,  but  it  was  not 
admissible  to  prove  that  defendant  bad 
falsely  testified  as  to  her  general  reputa- 
tion. The  answers  of  the  wUnnsses  were 
given  to  the  inquiry  concerning  her  repu- 
tation, and,  with  the  instruction  No.  4, 
were  well  calculated  to  mislead  the  jury 
as  to  what  evidence  would  be  required  to 
convict  defendant  of  swearing  falsely  to 
the  reputation  of  complaining  witness. 
We  can  very  well  see  that  the  admission 
of  this  evidence,  without  properly  limit- 
ing it  by  instructions,  may  have  been  preju- 
dicial to  defendant.  Where  several  dis- 
tinct assignments  nf  perjury  are  laid,  the 
Indictment  will  be  sustained  If  any  one  of 
these  be  proved,  if  that,  by  Itself,  be  suHi- 
cient  to  constitute  the  offense.  Whart 
Trim.  Ev.JISt.  This  indictment  contained 
two  aaxignraents, — that  defendant  had 
falsely  sworn  that  he  himself  had  had 
sexnai  intercourse  with  prosecutrix,  and 
that  he  knew  her  reputation  for  virtue 
and  chastity,  and  it  was  bad.  The  latter 
asKlgnment  might  have  been  altogether 
withdrawn  from  the  jury,  and  a  convic- 
tion snstalned  on  the  former.  As  the  case 
was  Hubmltteri,  we  are  unable  to  say  up- 
on which  charge  the  verdict  was  rendered, 
and  a  new  trlnlsbould  have  been  granted. 
Judgment  reversed,  and  cause  remanded. 
All  concur. 


Proctob  y.  Commonwkalth. 

{Court  <tf  Appeals  of  Kentvuiky.    Bept  17, 1898.) 
Rape  — Intji  ctment— Corkoboratios. 

1.  An  indictment  charging  that  the  accused 
*>ith  force  and  arms,  unlawfully,  mallcloaslr, 
and  felonionaly  did  make  an  assanlt"  upon  a  cer- 
tain female  "under  the  age  of  twelve  years,  then 
and  there,  •  •  •  afninst  her  will  and  consent, 
did  attempt  to  ravish  and  carnally  know,"  la 
■offidenc,  notnitbstandlnK  the  omission  of  the 
name  of  the  female,  or  of  the  pronoun  "her,"  In 
the  latter  [>art  of  the  charge,  and  notwithstand- 
Ib);  the  position  of  the  word  force,"  which  does 
not  refer  alone  to  the  aasaidt,  but  also  to  the  at- 
tempt. 

2.  It  is  not  necessary  tliat  a  woman  who  has 
been  criminally  assatilted  should  first,  be  ex- 
tmined.  on  an  indictment  against  her  assailant, 
before  corrobomtiTe  evidence  can  be  Introduced. 


Appeal  from  circuit  coart,  Jefferson 
county. 

"  Not  to  be  olBclaUy  reported." 

G.  E.  Proctor,  convicted  of  attempt  to 
rape,  appeals.    Alflrmed. 

P.  B.  Thompaoo,  Sr.,  and  lieAtbe  Jt  AU 
lin,  tor  appellant.  W,  J.  Hendrick,  for  the 
Commonwealth. 

Pryor,  J  The  appellant  was  convicted 
of  an  attempt  to  commit  tbecrime  of  rape 
on  a  child  under  12  years  of  age.  and  his 
punishment  fixed  at  confinement  In  the 
state  prison  lor  16  years.  There  was  a 
demorrertotbe  indictment,  that  was  over- 
ruled, and  this  is  made  one  of  the  grounds 
for  a  reversal.  It  is  alleged  that  the  ac- 
cused, "with  force  and  arms,  unlawfully, 
maliciously,  and  feloniously  did  makn  an 
assault  upon  Laura  Bell  McDanlel,  a  fe- 
male under  the  age  of  12  years,  then  and 
there  unlawfully  and  feloniously,  against 
berwill  and  consent,  did  attempt  to  ravish 

and  carnally  kuow ,  contrary  to  the 

form  ot  the  statute,"  etc.  It  is  urged  that 
the  word  "force"  can  be  applied  alone  to 
the  assault  on  the  child,  and  bas  no  refer- 
ence to  the  alleged  attempt  to  ravish, 
either  expressly  or  by  implication,  and, 
again,  that  from  no  reasonable  construc- 
tion of  the  Indictment  can  It  be  said  that 
the  averment  of  the  attempt  to  ravish  and 
carnally  know  applies  to  Laura  BeU  Mc- 
Danlel.  Tiie  whole  of  the  averment  with 
reference  to  the  assault  and  the  attempt 
to  ravish  is  found  In  one  sentence,  and  it 
would  be  an  extremely  technical  view  of 
the  question  to  aay  tbat  a  part  of  tlie 
averment  containing  the  assault  appUed 
to  Laura,  and  tbat  as  to  the  attempt  to 
ravish  bad  reference'  to  some  one  else,  or 
at  least  could  not,  by  any  fair  interpreta- 
tion, be  construed  as  one  act,— an  assault 
by  force,  with  an  attempt  to  commit  a 
rape.  The  averment  is  that  the  accused, 
before  the  finding  of  the  indictment, "  with 
force  and  arms,  unlawfully,  maliciously, 
and  feloniously  did  make  an  assault  upon 
one  Laura  Bell  McDanlel,  a  female  under 
the  age  of  twelve  years,  then  and  there  un- 
lawfully, maliciously,  and  feloniously 
against  her  will  and  consent,  did  attempt 
to  ravish  and  carnally  know ,  con- 
trary to  the  form  of  the  ntatute."  The 
word  "her,"  or  "Laura  Bell  McDanlel," 
seems  to  have  been  omitted  In  the  latter 
part  of  this  averment;  still,  it  applies  to, 
and  Is  directly  connected  with,  the  persoii 
upon  whom  tlie  assault  was  made,  and  is  a 
good  Indictment  for  an  attempt  to  com- 
mit a  rape  upon  a  child  under  12  yeam  of 
age.  "  Whoever  shall  attempt  to  commit 
a  rape  upon  the  body  of  an  infant  under 
twelve  years  of  age,"  is  the  language  of 
the  statute.  The  language  of  an  indict- 
ment must  he  construed  accuiding  to  its 
legal  meaning,  and.  aa  the  statute  punishes 
a  party  for  attempting  to  commit  a  rape, 
the  facts  constituting  the  attempt  must 
be  stated  so  as  to  enable  the  court  to  say 
that  the  crime  of  rape  would  have  been 
complete  if  the  purpose  of  theravlsher  had 
been  nceomplished.  It  was  therefore  nec- 
essary to  allege  that  force  was  used;  and 
this  was  done  by  the  averment  of  an  as- 
sault by  force, — "then  and  there feloniousl.v 
against  her  will  and  consent  did  attempt 
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to  ravish  and  carnally  know 


It 


would  have  been  a  Kood  indlctnient  at 
common  law  for  rape  with  tbe  word  "at- 
tempt" omUted. 

It  Is  clulmed  that, under  thnrale  of  prac- 
tice, tbe  party  assaulted  should  have  been 
flrat  examined,  before  any  corroborative 
testimony  was  introduced.  Such  a  rule 
may  have  been  recognized  under  the  an- 
cient mode  of  criminal  procedure,  but  un- 
der onrCode  tbe  manner  or  order  of  Intro- 
ducing testimony  Is  not  reroKnized  or  re- 
quired ;  but.  It  such  a  practice  prevailed, 
there  was  no  testimony  offered  in  criminal 
proceedings  as  to  the  attempt  to  commit 
tbe  act,  or  corroborative  proof  of  that 
fact,  until  tbe  child  had  testified.  There 
was  testimony  as  to  where  the  child  lived, 
and  facts  showing  the  manner  in  which  ho 
ol)talned  thecustudy  of  her  persgn,  pend- 
ing the  examination  of  the  principal  wlt- 
neRS  as  to  the  main  fact,  and,  It  Improper, 
could  in  no  wIhc  have  prejudiced  the  ac- 
cuoed.  There  iu  no  error  in  the  admission 
of  testimony,  either  as  to  relevancy  or 
competency,  or  any  error  In  the  order  by 
which  this  testimony  wan  permitted  to  go 
to  the  Jury.  Ah  to  the  InstrnctionR,  those 
given  by  the  court  embraced  the  entire 
law  of  the  case,  and  if  the  court  erred  In 
the  instructions,  it  conHi8ted  In  giving  the 
accused  the  benefit  of  the  statute  punish- 
ing one  for  detaining  a  woman  against 
her  will  and  con«eut,  etc.,  in  which  case 
the  punishment  could  not  exceed  seven 
years;  so.  If  prejudicial  to  either  side.  It 
was  to  the  state,  and  not  to  the  accused. 
It  la  not  necesKary  that  this  court  should 
comment  on  the  testimony.  We  know 
bow  easy  it  is  to  mukn  such  a  charge,  and 
how  dlflScult  to  disprove  It,  and  partic- 
ularly In  a  case  like  this,  where  the  sym- 
pathies of  all  mankind  must  be  with  the 
injured  child  uutll  all  suspicion  of  guiit  Is 
removed.  It  was  the  province  of  tlje  jury, 
however,  to  determine  the  issue  of  fact; 
and  while  It  may  be  dlfficalt  to  believe 
that  a  man  advanced  in  years,  with  a 
family  around  him,  would  deliberately 
plan  and  attempt  to  execute  such  u  revolt- 
ing crime  as  that  of  rape,  there  is  proof 
conducing  strongly  to  show  that  he  had 
selected  this  child  as  the  victim  of  bia 
beastly  desires.    Judgment  afllrmed. 


Ross   V.  CO.MMO.NWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  23,  1898.) 

LaROBST— WBJIT  CoSSTlTeTBS— Evibbkcb. 
In  a  prosecution  for  the  larceny  of  a 
cow,  the  evidenco  showed  that  defendant  fntve 
the  row  to  her  father,  the  complainiDK  ^\itne88, 
in  consideration  that  the  latter  would  support 
defvndiiut's  cliildren  in  her  intended  abseuce 
from  the  state:  that  defendant,  obangiug  her 
mind,  remninpd  with  her  father  and  supported 
her  children  herself:  that  defendant  took  the 
cow  from  her  father's  possession  without  his 
consent,  ffeld  that,  concedinR  that  the  cow  be- 
loceed  to  the  couiplainiUR  witness,  the  evidence 
faii><d  to  show  •  felonious  taiuug. 

Appeal  from  rlrruit  court.  Wolfe  county. 

"Not  to  be  otflcinily  reported." 

Martha  Robh  was  convicted  of  larceny 
and  appeals.     Reversed. 

Z.  T.  Hurst  and  A.  F.  liyrd,  for  appel- 
lant. IV.  J.  Heodrick,  for  tbe  Common- 
weal tb. 


Pbtor,  J.  This  record  presents  a  ease 
where  the  father  is  prosecuting  tbedaugh- 
ter  tor  tbe  crime  of  larceny,  alleged  to  have 
been  committed  In  the  taking  of  a  cow 
from  his  possession  that  was  bis  proper- 
ty, and  converting  It  to  bet  own  nse. 
The  right  of  the  father  to  the  property  la 
based  upon  a  parol  contract  that  he  saya 
was  made  by  the  daughter  with  him,  by 
which  she  gave  him  the  cow  In  considera- 
tion that  he  would  provide  for  and  raise 
her  Infant  chlldien;  thatherbnsband  hav- 
ing died  but  a  short  time  prior  to  this 
gift  or  contract,  his  dangbter,  being  with- 
out means,  concluded  to  go  to  the  state 
of  Missouri,  where  her  grandmother  lived, 
and  leave  the  children  with  him.  Wheth- 
er she  intended  to  reside  permanently  in 
Missouri  does  not  distinctly  appear.  Hhe, 
however,  abandoned  her  intention  of  leav- 
ing tbe  state,  and  lived  for  years  with  her 
father,  and,  as  she  says,  provided  tor  and 
supported  her  own  children;  and  this 
seems  to  be  uncontradicted.  Her  ver- 
sion of  the  agreement  Is  that  the  cow 
was  to  be  taken  with  the  children  to  her 
father's  to  furnlHh  them  milk,  and  there 
was  no  purpose  to  surrender  tbe  title.  It 
Is  evident  that  the  contract  or  gift  was 
neveruonsumniated,  as  the  con8ld<>ratlon 
failed,  and  the  mother  undertook  to  raise 
her  children.  She  conceived,  as  tbe  testi- 
mony shows,  that  the  contract  was  re- 
scinded, and  there  was  no  feloniouh  tak- 
ing, but  a  mere  trespass,  conceding  tbe 
cow  to  have  belonged  to  the  father. 
While  her  conduct  with  reference  to  her 
father  was  reprehensible,  still  there  ia  no 
case  upon  the  facts  that  would  authorise 
the  Incarceration  of  this  woman  In  the 
atate  prison  lor  three  years,  or  any  period 
of  time,  at  tbe  instance  of  a  cruel,  unre- 
lenting, and  Inhuman  father.  Tbe  Julg- 
ment  is  reversed,  and  cause  remanded, 
with  directions  to  a  ward  anew  trial ;  and 
If,  upon  nnotlier  trial,  a  similar  state  of 
facta  Is  developed,  there  should  be  a  ver- 
dict of  acquittal. 

Commonwealth  v.  Elliston. 

{Court  of  Appeal*  of  Kentucky.    Sept  8,  188L) 

Absox — iNnicTMBiTT — BumcisxoT. 

1.  An  Indirtment  for  arson  that  charges 
that  defendant  burned  a  dwelling  house,  omi- 
pied  by  one  W.,  and  a  storeroom  and  ontbuUd- 
iiiRs.  oecupled  by  \V.  and  A\'.  Bros.,  all  beiiij;  tin- 
property  of  defendant,  but  then  In  the  posses- 
Hiou  of  the  VV.'s  as  tenants,  the  storehouse  mix- 
tmnini;  merchandise  Mongiug  to  them,  and  that 
it  was  done  felaniously,  uialidously,  and  will- 
fully.  is  suSlcient. 

2.  ^Mlere  an  indictment  for  arson  charges 
that  the  property  burned  was  a  dwelling  house, 
and  that  it  was  occupied  by  a  person  nsmed, 
it  sutiieiently  avers  that  the  dwelling  was  occu- 
pied by  such  person  as  a  residence. 

Appeal  from  circuit  court.  Grant  conoty. 

"Not  to  be  officially  reported." 

Indictment  of  J.  K.  P.  Eiiiaton  for  arson. 
From  n  Judgment  sustaining  a  demurrer 
to  the  Indictment,  the  commonwealth  of 
Kentucky  appeals.    Reversed. 

IV.  J.  Hendrtck,  for  tbe  Commonwealth. 

Holt,  C.J.  This  Indictment  Is  for  ar- 
son. It  was  disniisHed  upon  demurrer. 
Wo  tail  to  see  in  what  respect  It  ia  defect- 
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tre.  It  charges  the  appellee.  J.  K.  P. 
Elliston,  witb  burning  a  dwelling  taonse, 
(KTDpied  by  one  Mr  bite,  and  a  Btureroum 
and  ODtbDlldtngB  occnpied  by  White  and 
the  White  Bros.,  all  being  the  property  of 
W.  P.  Ellislon,  bot  then  in  the  poBseoalon 
of  tlie  Whites  as  tenaota,  the  atorehoase 
coDtainIng  merebandifie  belonging  to  them, 
aod  that  it  was  done  teloniouBly,  mall- 
eiooaly.  and  wUlfally.  Both  the  orcu- 
pancy  and  ownerahip  are  laid.  By  the 
common  law  an  indictment  (or  arson  did 
not  have  to  aver  that  the  house  burned 
wsR  a  dwelling,  but  only  that  a  house  had 
bran  horned.  The  term  "honae"  Import- 
ed a  dwelling  honse,  and  the  offense  was 
committed  if  either  the  dwelling,  or  an 
ODtbnildlug  within  the  curtilage  and  so 
near  the  dwelling  as  to  endanger  it,  were 
bamed.  The  otfenne  is  one  against  the 
xecurityol  the  habitation,  rather  than  the 
property.  This  indictment  does  not  ex- 
pressly a  ver  that  the  dwelling  was  occu- 
pied by  White  as  a  residence.  It  has  been 
beld  to  be  arson  to  burn  a  building  finished 
for  habitation;  but  whether  it  be  so  or 
Dot  at  common  law,  yet  this  indictment 
chargea  that  the  house  burned  was  a 
dwelling,  and  occupied  by  White.  This  is 
Id  substance  an  averment  that  it  was  oc- 
eopied  by  him  as  a  dwelling,  and  in  this 
respect  the  indictment  la  andonbtedly  sut- 
ticient.  The  Judgment  sustaining  the  de- 
murrer to  It  and  dismissing  It  is  reversed, 
and  caoae  remanded  tor  further  proper 
proceedings. 

Wren's  Adm'b  t.  Loi:ibvii.lb,  St.  L.  ft  T. 

Rt.  Co. 
{Court  ofAppeaU  of  Kentuchy.    Sept  15,  1893.) 
KuLROADS  —  KiLuso  Trbspassbb  ok  Track  — 

EviDBKCa— SCFTICIBSOT — ADatMIBIUTT. 

1.  In  an  acdon  for  the  death  of  plainti{rs 
intpstat^  caused  by  defendant's  negligence,  it 
«pp«ired  that  deceased  was  struck  by  a  freight 
train  running  st  the  rate  of  15  milee  an  hour, 
while  he  was  sitting  on  defendant's  track  with 
Us  face  in  his  hands;  that  he  was  not  In  the 
employ  of  the  company,  and  was  at  the  time  a 
trpcpasser;  tiiat  the  train  was  not  a  heavy  one, 
and  conid  have  been  stopped  in  a  distance  of 
400  to  !KN>  feet;  and  that  both  the  engineer 
•nd  conductor  apprehended,  when  they  first  saw 
deceased,  that  he  woiild  not  get  off  the  track. 
There  was  evidence  by  them  and  other  witnesses 
that  d«H^iisrd  was  discovered  by  them  when  the 
miin  irn<  nt  i>oints  varj-inc  in  distance  from 
462  to  1.287  feet  from  deceased;  dMt  the  alarm 
v»i  at  once  given,  and  an  effort  made  to  stop 
tiie  train.  Hrld,  that  it  was  error  to  instruct 
the  jniT  to  find  for  defendant. 

2.  In  snch  case  the  engineer  testified  on  the 
triaL  as  a  witness  for  plaintiff,  that  he  first  saw 
deceased  <m  the  track  when  the  train  was  at  a 
point  4*12  teet  from  him,  and  UiBt  he  did  not 
recollect  whether  or  not  he  had  testified  at  the 
coroner's  inquest  that  he  saw  drcHsed  sittitr^ 
on  the  track  when  the  train  was  1,287  feet  dis- 
tant from  isim,  and  from  which  point  deceased 
was  in  plain  view.  Hi-UI,  that  it  was  error  to 
ex'.-lnde  evidence  offered  by  plaintiff  to  show 
tint  the  engineer  liad  so  testified  at  the  coro- 
ner's inquest. 

Appeal  from  eircolt   court,  Henderson 

county. 

"Not  to  be  ofBcially  reported. " 

Action  by  John   Wren's  administrator 

against  the  Louisville,  8t.  Louis  ft  Texas 

Railway  Company  for  damages  for  the 


death  of  plaintiff's  Intestate,  caused  by 
defendant's  negligence.  From  a  Judgment 
for dpfendant,  plaintiff  uppeais.  Reversed. 
John  L.  nomey,  S.  U.  &  R.  D.  Vance, 
and  Helm  Jt  Brace,  tor  appellant.  Yea- 
maa  Jt  Lockett,  for  appellee. 

Hoi.T,  C.  J.  John  Wren,  while  sitting 
apon  the  appellee'M  track  with  his  face  In 
his  hands,  was  struck  by  a  freight  train, 
running  at  the  rate  of  about  15  miles  an 
hour,  and  killed.  He  was  not  in  the  em- 
ploy of  the  company,  and  wss  at  the  time 
at  a  point  upon  its  ruad  where  it  was  en- 
titled to  the  exclusive  right  of  way.  In 
other  words,  be  was  a  trespasser,  and  as 
to  him  those  in  charge  of  the  train  were 
under  no  legal  obiigntlon  to  be  on  the 
lookout,  or  to  anticipate  his  presence,  but 
only  to  use  all  reasonable  care  to  save  his 
lite  after  knowing  of  his  peril.  The  peti- 
tion avers  that  the  killing  occurred 
through  the  willful  neglect  of  those  in 
charge  of  the  train.  The  answer  denies 
this;  avers  that  the  deceased  was  at  the 
time  a  trespasser;  that,  after  discovering 
bis  peril,  those  In  charge  of  the  train  did 
all  they  could  to  avoid  Injuring  him;  and 
that  his  death  was  the  result  of  his  own 
negligence.  This  was  denied.  The  appel- 
lant introduced  four  witnesses,  who  were 
near  at  tiie  time  of  the  accident.  One  oi 
them  was  the  engineer  of  the  train.  He 
testifies  that  he  did  not  discover  tlie  de- 
ceased until  the  train  bad  crossed  a  cer- 
tain trestle,  and  when  It  whs  within  about 
462  feet  of  him  :  that  he  Immediiitcly  gave 
thealarm;  and  that  all  possible  effort  wat 
used  to  stop  the  train  before  striking  him. 
but  without  avail.  The  appellant  then 
aBked  him  if  he  had  not  testldert  at  the 
coroner'n  Inquest  that  he  discovered  the 
deceased  sitting  npon  the  track  when 
about  the  middle  of  a  certain  curve  in  the 
road,  that  was  distant  from  him  about 
1,287  feet,  and  from  which  point  the  place 
where  the  deceased  was  sitting  was  in 
plain  view.  His  answer  was  that  he  did 
not  recollect.  The  appellant  offered  to 
prove,  by  another  wltnea<<.  that  he  had  so 
testified,  but  the  court  refused  to  let  it  be 
done.  It  was  not  a  case  where  the  party 
introducing  a  witness  had  raerel.v  failed 
to  prove  what  was  expected  of  him;  but 
he  had  testified  to  a  fact  prejudicial  to  the 
appellant,  to  wit,  that  he  was  so  near  the 
deceaHed  when  he  discovered  him  that  it 
was  Impossible  to  save  him.  A  party 
cannot  impeach  his  own  witness  by  evi- 
dence of  bad  character,  unless  he  lie  com- 
pelled to  introduce  him;  but  be  may  con- 
tradict him  by  otherevidence,  or  by  show- 
ing that  he  has  made  counter  statements. 
Civil  Code,  S  596.  If,  therefore,  the  evi- 
dence was  material,  the  appellant  should 
have  been  allowed  to  contradict  him.  It 
appears  without  contradiction  that  the 
train  was  not  a  heavy  one;  that  it  was 
running  at  the  rate  of  about  15  miles  an 
hour,  and  that  It  could  have  been  stopped 
at  a  distance  of  from  tour  to  five  hundred 
feet.  At  the  close  of  the  appellant's  testi- 
mony the  court  peremptorily  instructed 
the  Jury  to  find  for  the  company.  Wheth- 
er this  should  have  been  done  is  the  qaes- 
tlon  presented.  One  of  the  other  three 
witnesses  who  witnessed  the  accident  was 
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the  conductor  of  the  train.  He  teetlfles 
that  the  alarm  was  si^^n  wlien  tbe  train 
was  at  the  middle  of  the  curre,  and  dis- 
tant from  tbe  deceased  1,287  feet.  Tbe 
other  two  say  that  It  was  at  a  point 
which  Id  abown  to  be  distant  more  than 
700  feet  from  where  the  deceased  was  sit- 
ting. Accordlni;  to  the  evidence  of  all 
those,  the  deceased  was  discovered  soon 
enough  to  have  given  an  alarm,  and  Cheu, 
upon  his  falUngln  a  reasonable  time  there- 
after to  get  off  the  track,  to  have  stopped 
the  train  and  sared  bis  lite. 

The  testimony  of  both  tbe  engineer  and 
conductor  shows  that,  frum  the  situation 
of  the  deceased,  thpy  apprehended,  when 
be  was  first  seen,  that  be  wuulii  not  get 
off  the  track.  It  was  tbe  duty  of  those  in 
charge  of  the  train,  upon  dlscovpring  the 
deceased,  to  give  tne  proper  alarm ;  and 
then,  If  In  a  reasonable  time  thereafter  he 
did  not  move,  and  they  still  had  time  to 
s'op  the  train  and  avoid  striking  him.  It 
was  their  duty  to  do  so,  and  save  his  life. 
If  those  Id  charge  of  a  train  have  reasonu- 
blo  ground  to  believe  that  a  person  upon 
tbe  track  is  not  going  to  get  out  of  tbe 
way,  then  It  is  their  doty  to  stop  it,  and 
save  bis  life.  Thus,  it  one  be  discovered 
asleep  upon  tbe  track,  and  tbewhistlefails 
to  arouse  bim,  and  those  in  charge  have 
reasonable  ground  to  believe  that  he  is  not 
going  to  get  out  of  the  way,  it  is  their 
duty,  In  the  Interest  of  human  life,  to  stop 
the  train.  Of  course  they  are  not  required 
to  stop  the  train  whenever  they  see  oue 
ahead  of  it  upon  the  track,  or  some  one 
approaching  it.  Tbe  engineer  has  a  right 
to  believe  the  person  will  avoid  the  danger 
by  leaving  the  track,  or  not  attempting 
to  cross.  To  stop  for  every  mero  possibil- 
ity of  danger  would  not  only  hinder  public 
travel,  but  it  would  endanger  the  safety 
of  those  traveling  by  rail.  There  is  a 
neceaslty  of  making  time  to  avoid  coIllHion 
with  other  trains;  and  to  require  a  train 
to  stop  whenever  a  person  is  seen  ahead  of 
It,  no  matter  how  far,  would  not  only  in- 
terfere with  public  Interest  and  public 
travel,  but  place  those  traveling  upon 
trains  in  constant  danger.  It  is  to  bo  pre- 
sumed that  the  person  upon  tbe  track  will 
exercise  his  senses,  and  avoid  tlie  danger; 
but  if  it  be  kuitw-n  to  those  in  charge  of 
tbe  train  th-it  he  is  deflelent  in  this  re- 
spect, and  incapable  of  using  ordinary 
care  to  save  himself,  orfrom  the  surround- 
ing circumstances  they  have  reasimable 
ground  to  believe  he  Is  not  going  to  do  so, 
then  it  is  their  duty  to  stop  tbe  train,  and 
save  bis  life.  Cpou  discovering  one  upon 
the  track,  the  engineer  shoold  give  the 
proper  alarm ;  and  if.  In  a  reasonable  time 
after  doing  so,  the  person  does  not  leave 
tbe  track,  and  tbe  engineer  has  reasonable 
ground  to  think  be  la  not  going  to  do  so, 
then,  if  he  can  by  the  use  of  all  reasona- 
ble means  stop  the  train  and  save  tbe  man, 
be  must  do  so.  It  is  urged  that  all  tbe 
evidence  In  thlscaseshows  that,aB  soon  as 
the  deceased  was  discovered,  all  possible 
effort  was  made  to  stop  tbe  train,  and 
that  this  was  the  only  issue.  How  far  the 
deceaspd  tvadfrom  the  train  when  his  pres- 
ence was  discovered,  and  whether,  a(t«r 
giving  tbe  proper  alarm  and  his  failure  in 
a  reasonable  time  to  get  out  of  tbe  way. 


there  was  still  time  to  stop  tbe  train  and 
save  his  life,  were  questijns,  however,  as 
to  which  the  qnestion  of  his  proximity  to 
the  train  was  material;  and  while  tbe 
testimony  tended  to  show  the  alarm  was 
at  once  given,  and  an  effort  made  to  stop' 
the  train  as  soon  as  his  presence  apon  the 
track  was  discovered,  yet  tbe  evidence 
showing  how  far  be  was  from  the  train 
at  tbe  time  placed  this  question  in  doubt, 
and  made  It  a  matter  for  the  determtna- 
tlon  of  tbe  Jury,  and  tbe  case  sboaid  not 
have  been  taken  from  them  by  a  peremp- 
tory instruction.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial. 


PRinBARn  V.  Jambs  et  at. 

(Court  of  Appeals  of  Kentuehy.    Sept.  10,  1893.) 

Deed— Construction— Estate— Parol  Evi- 
dence. 

1.  A  deed  to  a  certain  person  "and  her 
heirs"  does  not  pass  any  title  to  the  heirs  as  if 
the  word  "children"  had  been  nsed,  but  "her 
heirs"  are  words  merely  of  limitation.  Tucker 
T.  Tucker,  78  K^.  003,  dlstinKuished. 

2.  Parol  evidence  is  inadmissible  to  show 
for  what  purpose  and  to  whom  the  deed  was  in- 
tended to  pass  title. 

Appeal  from  circuit  court.  Carter  county. 

"To  bo  odiclaliy  reported." 

Action  by  Julia  A.  James  and  others 
against  Louis  Pricbard  to  recover  certain 
land.  From  a  Judgment  for  plaintiffs 
other  than  the  said  J  alia,  as  to  whom  the 
action  was  dismissed,  defendant  appeals. 
Reversed. 

R.  D.  Davis,  for  appellant. 

Lewis,  J.  Determination  of  this  ease 
depends  upon  tbe  properconstrurtlon  and 
meaning  of  a  deed  from  John  M.  James  for 
the  land  iu  controversy,  which  is  bh  fol- 
lows: "Thisindeuture,  made  15tb  August, 
18QU,  between  John  M.  James  and  Julia 
James  and  her  heirs,  all  of  the  county  and 
state  aforesaid,  of  tbe  second  part,  wlt- 
nesseth:  That  said  John  M.  James,  for 
and  in  consideration  of  9100.  the  balance 
secured  by  note,  hath  granted,  liargalned, 
and  sold  unto  the  said  Julia  A.James  and 
her  beira  all  that  tract  of  land  situated  in 
Carter  county,  Ky.,  on  the  waters  of 
Tygart'screek,it  being  part  of  tbe  landset 
apart  for  Margaret  James  in  tbe  division 
of  tbe  estate  of  George  James,  deceased,  and 
bouudcd  as  follows:  •  •  •  containing 
fifty-three  acres,  together  with  theapporte- 
nances thereto l>elonKlng.  Tobaveand  to 
hold  tbe  land  hereby  conveyed  unto  the 
said  Julia  A.  James  and  her  heirs  and  as- 
signs forever,  and  the  said  John  M.  James> 
for  himself,  his  heirs,  etc..  tbe  aforesaid 
tract  of  land  unto  tbe  aforesaid  Julia  A. 
James,  her  heirs  and  assigns,  against  the 
claim  or  claims  of  all  and  every  person  or 
persons  whatever,  doth  and  will  forever 
warrant  and  defend  the  aforesaid  tract  of 
land."  Hubsequent  to  execution  of  that 
deed,  Julia  A.  James  and  her  husband  re- 
conveyed  the  land  to  Jnhn  M.  James,  for 
what  purpose  or  consideration  dues  not 
appear.  But  It  is  admitted  that  appel- 
lant, Pricbard,  afterwards  purchased  and 
received  a  deed  for  it,  aud  now  claims  un- 
der and  In  virtue  of  conveyance  by  Jnlla 
James  and  her  husband.    Tbisaction  was 
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InartHnted  by  Jalia  A.  Jamw  and  ber  chil- 
dreD,  now  appellees,  to  recover  the  land  of 
appellant;  and  while  the  action  was  dls- 
luissed  as  to  her,  her  children  were  ad- 
jadged  entitled  to  recover  a  moiety  of  It. 
Iq  this  contest  parol  testimony  tending 
tu  show  fur  what  purpose  and  to  whom 
tbe  deed  from  John  M.  James  was  Intend- 
etl  to  pass  title  to  the  land  is  clearly  Inad- 
iniHBible;  and  the  questioo  ol  whether  ap- 
pellees, cbildren  of  Julia  A.  James,  ac- 
quired thereby  any  title,  must  be  deter- 
mined from  the  instrument  itself.  The 
de«d  appears  to  have  heen  drawn  in  due 
form,  and  by  a  person  of  ordinary  skill 
and  experience,  and  consequently  it  cannot 
be  fairly  presumed  he  was  unacquainted 
with  tbe  meaning  and  force  of  the  ian- 
Koage  used.  Tbe  word  "heirs"  has  been 
in  exceptional  cases,  and  where  the  lan- 
goage  and  context  of  the  instrument  fully 
aalburlsed  it,  interpreted  an  intended 
by  tbe  parties  to  mean  "children."  But 
It  does  nut  seem  to  us  a  court  would  he 
anttaurized  tu  give  to  tbe  language  of  tbe 
deed  In  question  any  other  than  its  nat- 
oral  and  legal  effect,  and  that,  consequent- 
ly, J  alia  A.  James  took  under  a  fee-simple 
title  to  tbe  land,  the  word  "heirs"  boing 
uaed  as  a  word  of  limitation,  and  not  at 
all  synoiiymutts  with  tbe  word  "children." 
Tccker  v.  Tucker,  78  Ky.  608,  Is  unlike  this 
case.  There  the  deed  was  tu  "Martha 
Ann  Tucker  and  tbe  heirs  of  John  C.  Tuck- 
er, their  heirs  and  assigns  forever,"  which 
ruuld  net  be  otherwise  Interpreted  than  a 
conveyance  to  others  Jointly  with  Martha 
Ann  Tucker,  the  flrst-nanied  grantee;  and 
tbe  word  "  heirs"  was  in  that  case  plainly 
Intended,  and  had,  in  order  to  ulve  proper 
meanlns  and  effect  tu  the  deed,  neceHsarl- 
ly  tu  be  construed,  as  synonymous  with 
"cbildren"  of  John  C.  Tncker.  But  here 
tbe  conveyance  Is  to  Julia  A.  James  and 
her  belrs,  not  tbe  heirs  or  children  ol  a  dif- 
ferent and  distinct  person.  In  our  opin- 
ion It  was  error  tu  adjudge  tbe  children 
of  Julia  A.  James  entitled  to  any  part  of 
tbe  land,  and  therefore  a  reversal  Is  or- 
dered, and  cause  remanded  for  dlamlssal 
ol  tbe  action. 


Hits  v.  Commonwealth. 
(Cntrt  cjf  Appeals  of  Kentucky.   Sept.  37, 1893.) 
CantiHAi.  Law — Absinos  or  DErB!n>AiiT  dubixo 

Trial— Opixiok  Etidenck. 

1.  Where,  d-orin^  a  trial  for  murder,  defend- 
ant was  at  nmea  mck,  caueing  occasional  sb- 
lences  from  the  court  room,  but  neither  defend- 
ant nor  his  counsel  moved  to  suspend  trial  there- 
for, and  it  does  not  appear  that  any  nf  'lefpud- 
aiirs  gnb.Ktandal  rights  were  prejudiced  by  such 
occadonal  tdcknesa  and  absence,  the  judgment  of 
ttie  court  below  will  not  be  disturbed. 

2.  Wbedier,  on  a  trial  for  murder,  the  opln- 
iona  of  nonexpert  witnesses  as  to  the  sanity  of 
defendant  are  based  on  sufficient  observation  is 
for  tbe  trial  judge  to  determine,  and  his  decision 
will  not  be  qnestioned  on  appeal. 

Appeal  Irons  circnlt  court,  Jefferson 
connty. 

"Not  tu  be  officially  reported." 

Stephen  R.  Hite  was  convicted  of  nnr- 
der,  and  appeals.    Affirmed. 

Sam  Avtitt  and  H'.  R.  Klnaey,  for  ap- 
pellant. W. ./.  Heudrick.ioe  theCommoD* 
wealth. 

jJ20s.yr.no.U—14i 


BB.VNKTT,  J.  Tbe  appelant  was  indict- 
ed, tried,  convicted,  and  sentenced  to  suf- 
fer the  death  penalty  for  the  murder  ot 
Alfred  Baurman.  The  evidence  coucln- 
slvely  establishes  the  following  facts:  In- 
September,  1881,  tbe  appellant  and  the  de- 
ceased, Baurman,  and  William  Schardein 
were  late  in  the  night  walking  up  Market 
street,  and  the  appellant  asked  Baurman' 
and  Bchardein  tu  stop,  which  they  did. 
Tbe  appellant  then  exhibited  a  knife,  tli» 
blade  of  which  was  sharp.  Hetbenesbib- 
ited  another  knife,  and  showed  them  by 
motions  how  to  use  it.  The  three  pro- 
ceeded from  tbe  place  where  they  had  stop 
ped  to  a  saloon.  Some  beer  was  drunk. 
Then  appellant  and  Baurman  threw  dice 
for  the  drinks.  Tbeirattention  was  railed 
to  a  picture  on  tbe  wall,  of  a  man  and  a 
mule,  and  It  seems  that  the  appellant  un- 
derstood Btiurinan  Tu  ask  him  if  he  was 
the  man  or  themule,  at  which  the  anpellant 
took  offense,  and,  nutwlthstandlng  the 
disclaimer  uf  Baurman,  the  appellant 
struck  at  blm  with  a  walking  stick. 
Thereupon  the  proprietor  put  the  appel- 
lant oot  uf  tbe  saloun.  Not  lung  aftei 
then,  Baurman  and  Schardein  quit  the  sa- 
loon, and  went  on  the  street.  They 
stopped  on  tbe  street,  near  the  saloon,  nn(T 
commenced  talking,  and  while  they  were- 
taiklug  tbe  appellant,  who  bad  not  eone- 
away,  approached  tbeni,  and  asked  Baur- 
man what  be  had  said  about  him.  Baur- 
man replied  that  he  bad  said  nothing. 
Notwithstanding  the  disclaimer,  tbe  ap- 
pellant advanced  npon  taim,  striking  at 
him  witb  tbe  stick,  and  Banrman  backed 
and  caught  the  stick,  when  the  appellant 
drew  bis  knife,  and  stabbed  Banrman  to- 
death.  He  thereupon  went  to  his  fa- 
ther's house,  and  when  tbe  officers  went 
there  to  arrest  him  he  tried  to  make  bis 
escape,  and  when  he  was  arrested  by  an 
officer  he  had  the  same  two  knives  on  his 
person  that  he  bad  theretofore  exhibited 
on  the  streets,  and  witb  one  uf  which  he 
had  killed  Baurman. 
It  seems  that  during  the  progress  of  the 
I  trial  the  appellant's  stomach  became  so 
I  much  disordered  as  to  cause  occasiunal 
vomiting,  and  tbe  officer  having  him  in 
charge  was  compelled  to  take  him  from 
the  court  room  and  let  htm  vnmit  when 
the  vomiting  spells  came  on.  The  appel- 
lant contends  here  that  tbe  court  should 
have  suspended  the  trial  of  the  case  uuti^ 
tbe  appellant  could  have  gotten  relieved 
of  his  sickness.  Now,  it  Is  a  fact  that  tbe 
appellant  did  not  by  himself,  nor  by  able 
counsel,  ask  ibe  court  to  suspend  tbe  trial 
until  he  recovered  from  his  sickness.  It  is 
true  that  the  counsel  for  the  appellant 
privately  called  the  attention  of  the  court 
to  the  fact  that  tbe  appellant  was  suffer- 
ing in  the  manner  indicated,  which  the 
court  seems  to  have  observed,  and  stated 
that  he  bad  sent  for  the  Jail  physician  to 
examine  him,  etc.  The  physician  soon  ap- 
peared, and  made  an  examination,  and 
gave  the  appellant  some  medicine,  and  re- 
ported that  If  the  medicine  acted  favora- 
bly tbe  appellant  could  proceed  with  tbe 
trial.  The  medicine  did  soon  give  relief^ 
and  tbe  court  did  proceed  witb  the  trial. 
Now,  the  factis  that  the  appellantdid  not 
by  himself  or  counsel  move  tbe  court  to- 
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BuapeDd  tbe  trial  on  accoant  ot  the  alck- 

nesa  of  the  appellant,  and  hta  inability  to 
^ive  hia  caso  proper  personal  attention  on 
that  account.  Mor  doea  It  appear  that 
tho  anbRtantlal  rigbta  ol  tbe  appellant 
'were  In  any  wise  prejudiced  by  proRreasinK 
with  tbe  trial  while  he  waa  sick.  He  got 
over  that  Bictcneaa  daring  tbe  progreaa 
ot  tbe  trial,  in  time  to  loulc  over  what  hnd 
occurred  during  his  sick  spell,  (it  does  not 
appear  that  tbe  sickneaa  made  him  obliv- 
ious to  what  bad  occurred  during  Its 
continuance,)  and  to  remedy  any  omis- 
sion that  might  have  been  made  during 
the  sickness,  and  in  consequence  of  it;  in 
tact,  none  bad  occurred,  so  far  as  the  rec- 
ord abows.  The  case  doea  not  abow  any 
error  prejudicial  to  the  substantial  rigbta 
of  the  appellant  upon  that  subject. 

The  next  objection  urged  is  that  tbe 
opinions  of  tbe  nonexpert  witnesses  as 
to  the  sanity  of  tbe  appellant  were  not 
based  upon  sufHcient  obaervation  ot  tbe 
afippllant  to  entitle  them  to  give  their 
opinions  as  to  his  sanity.  Upon  tbataob- 
Ject,  the  opinion  in  the  case  ot  Brown  v. 
Com.,  14  Bush,  405,  lays  down  the  rule 
that  "the  court  must  be  satisflad  that  the 
witness  has  bad  an  opportunity,  by  as- 
sociation and  observation,  to  form  an 
opinion  as  to  the  sanity  of  tbe  person  In 
reference  to  whom  be  is  to  speak ;  but  an 
to  the  extent  and  character  ot  the  evi- 
dence  no  better  role  can  be  established 
than  to  leave  it  within  tbe  discretion  ot 
tbe  court,"  etc.  In  that  case  one  witness 
was  permitted  to  testify  as  to  the  sanity 
ot  tbe  acuuaed,  who  said  bd'had  known 
tlie  accused  for  twenty  years;  not  inti- 
mate with  him;  never  beard  his  sanity 
called  in  question."  Another  witness  daid 
he  "bad  known  tbe  accused  ten  years. 
'  Never  made  It  my  business  to  observe 
bis  habits.  Conversed  with  bim  a  few  mo- 
ments before  the  killing,  and  thought  bim 
sane.'"  This  court  held  that  tbe  admis- 
sibility ot  the  foregoing  and  similar  evi- 
dence was  addressed  to  the  discretion  of 
the  trial  Judge,  and,  that  Judge  having  ad- 
mitted It  as  competent  evidence  to  be  con- 
sidered by  tbe  Jury  for  what  it  was  worth, 
this  court  would  let  the  decision  of  tbe 
trial  Judge  stand.  Tbe  nonexpert  wit- 
nesses in  this  case  bad,  at  least,  as  good 
opportunity,  by  association  and  observa- 
tion, to  form  an  opinion  as  to  tbe  sanity 
ot  tbe  appellant  as  did  tbe  witnesses  In 
tbe  case  supra.  We  see  no  error  In  tbe 
record.    Tbe  Jodgment  la  affirmed. 


DrcKWORTB  y.  HisLB  et  al. 

{Court  of  AppecUa  of  KeTvtuoky.    Bept  17,  1892.) 

PaKTNBRSHIP — EVIDENCK   OF. 

1.  In  an  action  to  settle  a  partnership  for 

1886  and  1887,  it  appeared  that  there  were 
losses  for  1886,  while  the  profits  for  1887  were 
conriderably  more  than  enough  to  pay  the  pre- 
riona  losses.  Defendants  claimed  that  the  part- 
nership was  for  1886  only.  It  appeared  that  the 
warehouse  with  which  they  did  business  recog- 
nized plaintiff  as  a  member  of  the  firm;  that  the 
bniiiness  was  conducted  with  the  warehouse  in 

1887  tbe  same  as  in  1886.  the  account  being  kept 
tbe  same  way,  and  no  notice  was  given  the  ware- 
bouse  of  the  firm's  dissolution.  Defendants  made 
out  and  sent  to  plaintiff  the  account  of  the  busi- 
ness for  the  two  years.    Hdd,  that  the  evidence 


showed  that  the  partnership  condnned  throngfa 
1887.    19  S.  W.  Kep.  843,  affirmed. 

2.  In  snch  a  case,  where,  thon^  plaintiff 
had  ample  means  and  credit,  defendants  did  not 
charge  him  with  any  part  of  the  losses  of  ISSO, 
it  is  natural  to  suppose  that  his  share  of  such 
losses  were  balanced  by  his  share  of  the  gttiixa 
of  1887,  rather  than  that  defendants'  action  in 
this  regard  was  due  to  the  fact  that  plaintiff  "wma 
a  neighbor  and  relation. 

Appeal  from  court  ot  common  pleas, 
Clark  county. 

"Not  to  be  officially  reported." 

Petition  for  rehearing.  Overruled,  for 
decision  on  appeal,  see  19  S.  W.  Rep.  843. 

W.  M.  Beckaer,  for  appellant.  Uagf^ard 
A  Benton,  for  appellees. 

Prtok,  J.  We  are  satisfied,  upon  a  re- 
examination ot  tbe  record,  that  there  has 
been  no  misconception  ol  tbe  facta  or  the 
conclnaion  from  them  as  to  tbe  cause  of 
Duckworth's  becoming  a  partner  In  tbe 
purchase  of  tobacco  with  th«i  appellees. 
Counsel  insists  that  it  was  an  act  of  mere 
liberality  on  the  part  of  the  appellees  in 
admitting  the  appellant  as  a  partner,  in- 
duced by  tbe  fact  that  be  was  n  relation 
and  neighbor;  that  the  a-ipellees  iwere 
willing  to  do  all  the  work,  and  divide  tbe 
pruflts,  lesi<  the  coat  attending  tbe  par- 
chase  and  sales,  merely  because  Dnck- 
worth  was  a  friend:  and,  Onally,  as  tbe 
appellees  had  tbe  means,  they  would  aus- 
taln  all  the  loss.  They  form  a  partaersbip 
with  an  insolvent  man,  perform  all  tlie 
labor,  and  pay  all  the  losings, for  no  otber 
consideration  than  the  affection  they  had 
for  tbe  appellant.  This  is  the  logical  re- 
sult of  tbe  appellees'  contention  on  their 
petition  for  a  rehearing.  After  a  careful 
reading  of  the  record,  when  first  connid- 
ered,  we  thought  it  might  possibly  be  as- 
sumed that  tlie  appellees  were  furnlabing 
tbe  money,  and  the  appellant  onl.7  the  ex- 
perience, in  conducting  tbe  partnerahlp 
buslnesa;  but  this  seemed  to  be  so  incun- 
sistent  with  the  ordinary  transiictlons  ot 
men,  however  liberal  and  Just  to  their  kin- 
dred, we  concluded  from  the  testimoDy 
that  It  was  not  only  tbe  experience  Duck- 
worth had  in  the  handlingof  tobacco  that 
brought  him  Into  the  partnership,  but  his 
credit  with  llie  warehousemen  and  the 
sellers  of  tobacco  that  gave  strength  tu 
the  Arm.  It  wan  a  fair  inference  from  the 
facts  and  from  the  positive  testimony  in 
the  case.  He  handled  as  much  as  a  half 
million  pounds  of  tobacco  some  years  on 
bis  own  Individual  responsibility,  and,  as 
is  testifletl  to  by  the  warehousemen,  hia 
name  gave  credit  to  the  firm.  This  would 
indicate  clearly  that  he  was  a  man  of  botb 
means  and  credit,  and,  in  the  absence  of 
any  proof  in  this  record  to  the  contrary .  it 
must  be  assumed  to  be  true,  else  learned 
counsel  would  have  introduced  testimony 
showing  that  Duckworth  was  insolyent. 
and  the  appellees  were  volunteering  to  ex- 
tricate bim  from  fluancial  trouliles  If  be 
was  insolvent  when  this  partnership  was 
formed,  or  even  before  this  case  went  to 
the  chancellor,  and  the  appellees,  belns 
Bware  of  that  fact,  were  wilting  to  help 
him,  it  would  certainly  have  been  made 
known  from  tbe  testimony ;  but,  as  the 
record  now  appears,  the  legitimate  infer- 
ence is  that  Duckworth  was  a  man  of  as 
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isacta  meaoB  and  more  credit  than  the  ap- 
tielleea  when  this  partnership  was  created ; 
and  to  conclude  that  the  appellees  were 
iTillIng  to  saatain  aK  the  Iobs  of  the  firm, 
and  to  transact  all  the  bnslnesa,  but  to 
Kivv  the  solvent  partner  his  share  ol  the 
protltB,  If  any,  woold  be  inconsistent  wltb 
a  rational  view  ot  tbia  ease. 
Petition  overraled. 


West  ▼.  Commonwealth. 
{Court  cf  A.ppeala  qf  Kentucky.     Supt  8,  1892.) 

HOUICIDE — £ZCBS8ITI  SBSTKNCI— EVIDSJJCB— IS- 
BTBDCTIOSS. 

1.  On  «  trial  for  murder,  it  appeared  tbat 
deceased,  who  was  dnmk,  and  no  greater  In  idze 
or  Etrengtb  than  defendant,  had  ordered  defend- 
ant away  from  his  house  for  picking  a  quarrel 
irlUi  one  H.,  Ills  employe,  also  drunk;  tliat.  In- 
stead of  leaTinf,  defendant  went  to  another  door, 
and  contisTied  the  quarrel,  but  was  met  at  the 
doorwaj-  by  decaised,  who  again  ordered  him 
anay,  and,  on  a  reply  from  defendant,  either 
stmck  him  or  grasped  him  by  tiie  throat;  where- 
upon defendant  stabbed  him  with  a  pocketlcuife, 
that  he  bad  open  in  his  hand,  but  concealed. 
Edd  that,  the  crime  having  all  the  elements  of 
niiirder,  a  sentence  of  15  years'  imprisonment 
'Will  not  be  disturbed,  on  appeal,  for  being  ex- 
ces^re. 

2.  While  a  statement  made  by  deceased  to 
his  wife,  who  came  home  some  time  after  the 
affair,  that  he  had  no  thought  of  being  hurt  by 
defendant,  mig^t  be  incompetent  as  a  dying  dec- 
laration, its  admission  in  evidence  was  nut  preju- 
dicial to  defendant,  where  it  was  proved  by  other 
witnesses  that  defendant  had  concealed  an  open 
knife  In  his  hand,  and  that  deceased  could  not 
have  anticipated  being  stabbed  by  him. 

3.  Where  the  court  amended  his  draft  of  in- 
structions, as  origiually  rend  to  the  jury,  by  eras- 
ing a  qualification  of  defendant's  legal  ri^ht  of 
Mlf-deiense,  the  failure  on  a  second  reading  to 
call  special  attention  to  the  amended  part  could 
not  mislead  the  jury,  because  they  carried  the 
instructions  to  their  room,  and  cotud  themselves 
nota  the  erasure. 

4.  The  action  of  the  court,  in  rebuking  an- 
other jury  in  a  former  case  for  the  small  fine 
imposed,  cannot  lie  presumed  to  hare  influenced 
flie  jury  la  fixing  the  amount  of  punishment  in 
this  case. 

Appeal  from  circuit  court,  Whitley 
county, 

"Not  to  tie  officially  reported." 

Fred  West  was  convicted  ot  manslangb- 
ter,  and  sentenced  to  16  years'  imprison- 
ment, for  killing  Wllber  Hamilton,  and 
appeals.    Affirmed. 

O.  W.  Lettter,  for  appellant.  W.  J. 
Hendrtck.  tor  the  Commonwealth. 

Lewis,  J.  Appellant,  being  Indicted  for 
the  murder  ot  Wilber  Hamilton,  was  con- 
victed of  roanslaugbter,  and  sentenued  to 
conflnemeDtin  the  penitentiary  for  iuyears. 
it  appears  from  the  evidence  tbat  deceased 
proposed  to  appellant  and  others,  accom- 
panying him  to  bis  dwelling  house,  tn 
have  some  fan  ont  of  one  Hntfleld  and 
snother,  who  were  carrying  water  from 
the  spring,  by  kicking  the  buckets  out  of 
their  hands;  and  accordiDgly  it  wasdone, 
hut  darlDg  the  scuffle  appellant  struck 
liatfleld  on  the  bead  with  an  empty  bnoket 
end  hart  biro.  Upon  arrival  at  the  house, 
Hatiield,  who  was  in  the  employnnent 
«'  deceased,  went  Into  the  kitchen,  and, 
belag  drnnk,  stated  that  he  "  would  kill 


the  son  of  a  bitch*  who  struck  him  wltb 
the  water  bucket,  if  he  knew  who  he  was. 
The  throat  wcs  repeated,  accompanied 
with  a  flonrlBh  of  a  knlle  and  fork  In  his 
hands.  Appellant,  who,  besides  others, 
was  In  another  room  of  the  houRe,  finally 
stated,  lond  enongb  for  UntfieUI  to  bear, 
that  he  was  "the  son  of  a  bitch"  who 
struck  bim.  Thereupon  deceased  came 
from  the  kitchen  to  the  room  where  appel- 
lant was,  and  said  to  him,  "Shut  yonr 
damned  fool  mouth,  and  get  out  of  here." 
Appellant  then  went  oat  of  the  room  by 
a  side  door,  but,  Instead  of  gjing  directly 
to  bis  own  house,  went  to  the  kitchen 
door,  and  again  Hald  to  Hatfield  he  was 
the  man  who  struck  him,  adding  tbat  tl 
be  (Hatfield)  wanted  anything  he  could 
get  It.  Hatfield,  when  lie  first  spoke  a  boot 
having  been  struck,  was  seated  In  a  chair, 
another  person  being  in  bid  lap,  and  so 
continued.  But  Hamilton,  after  address- 
ing appellant  In  the  manner  mentioned, 
returned  to  the  kitchen,  and  met  appel- 
lant when  he  came  up  to  the  kitchen 
door,  and  then  commenced  a  struggle 
that  ended  in  a  mortal  stab  by  appellant 
with  a  pocketknite,  which  be  had  open 
in  his  hand,  but  bad  beenbeforeconcealed. 
According  to  the  testimony  of  some  ot 
the  witnesses,  when  Hamilton  met  appel- 
lant at  the  kitchen  door,  be  ordered  him 
away  from  the  bouse,  stating  he  wanted 
no  racket  there,  and  also  told  him  to  shut 
hii>  damned  fool  mouth,  and,  after  a  reply 
fro<n  appellant,  either  caught  bim  by  the 
throat,  or  struck  him,  and  was  in  the 
struggle  stabbed,  and  died  therefrom  in 
a  few  hours. 

The  first  ground  relied  on  for  reversal  Is 
that  the  punishment  luQIcted  is  excessive. 
The  evidence  shows  that  Hamilton  was 
owner  of  a  sawmill,  and  bad  sentHut- 
fleld  oft  for  whisky  with  which  to  treat 
the  men  assembled  at  his  dwelling  house, 
and  at  the  time  he,  (Hamilton,)  as  well 
as  Hatfield,  was  intoxicated,  and  It  Is  evi- 
dent Ills  death  resulted  from  the  whisky. 
But  the  Injury  done  to  Hatfield  by  appel- 
lant' WHS  unprovoked  and  wanton,  and 
the  latter  must  have  known  be  was  In  no 
Immediate  danger  from  injury  at  the 
bands  of  the  former.  Nevertheless, 
though  ordered  away  from  the  house  of 
Hamilton,  manifestly  because  he  was  seek- 
ing a  fight  with  a  drunken  and  irresponsi- 
ble man,  appellant  Improperly  went  to  the 
kitchen  door,  wltb  the  purpose  of  bring- 
ing on  a  fight  wltb  Hatfield,  having  a 
knife  opened  and  concealed,  which  would 
have  given  him  an  undue  advantage  ot 
the  drunken  Hatfield,  as  it  did  In  fact  give 
bim  of  Hamilton,  n  ho  was  both  Intoxi- 
cated and  without  weapons,  and  not 
greater  than  appellant  in  slse  or  strength. 
Instead  of  the  punishment  being  excessive, 
as  argued  by  counsel.  It  seems  to  us  the 
crime  ot  appellant  has  all  the  elements  of 
murder.  It  seems  that  the  wife  of  Hamil- 
ton, who  was  not  present  at  the  timeot 
the  difficulty,  coming  home  some  hours 
afterwards,  was  permitted  by  the  lower 
court  to  testify  to  a  statement  made  to 
her  by  her  husband  as  a  dying  declara- 
tion, in  substance,  that  he  did  not  think 
of  being  hurt;  that  be  had  no  thought 
ot  appellant  hnrtlng  him.    But,  conceding 
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the  statement  as  made  to  and  teatlfled  by 
her  to  be  Incompetent  as  a  dying  declara- 
tlon,  still  It  did  not  prejudice  thesabstan- 
tlal  rights  of  appellant,  and  consequently 
Is  not  a  sufficient  ground  (or  rereraal,  be- 
cause It  Is  amply  proved  by  other  wit- 
nesses that  appellant  engased  In  tliecon- 
Blct  with  a  long-bladed  pocketknife  that 
wati  open  and  concealed,  and  therefore 
Hamilton  could  not  have  anticipated 
being  stabbed  by  him. 

The  third  Instruction  had,  as  originally 
drafted  and  read  to  the  Jury  by  the 
court,  a  qualification  ot  appellant's  legal 
right  of  self-defense,  in  substance,  that  be 
did  not,  by  his  own  wrongful  act,  make 
harm  or  danger  to  himself  necessary  or 
excusable  on  the  part  of  Hamilton.  That 
qualiOcation  was,  however,  subsequently 
erased,  and,  at  the  conclusion  of  the  argu- 
ment ot  counsel,  the  court  again  read  to 
the  Jury  all  the  instructions,  including 
the  third  as  amended.  But  it  is  con- 
tended the  court  failed  on  the  second  read- 
ing to  call  special  attention  of  the  jury  to 
the  fact  that  the  objectionable  part  of  the 
third  instruction  bad  been  stricken  out. 
Wedonotsee  how  thejury could  have  been 
misled  by  the  alleged  neglect  ot  the  court, 
because  the  instructions  were  carried  by 
the  jury  to  their  room,  and  they  could 
see  for  themselves  the  erasure  had  been 
made. 

Another  ground  for  reversal  is  that,  u])- 
on  the  return  of  the  verdict  of  a  different 
jury  in  different  and  preceding  canes,  the 
court  rebuked  that  jury  for  the  very  small 
amount  of  fine  Imposed.  It  is  very  clear 
the  jury  in  that  case  deserved  the  rebuke 
given  by  the  court. but  we  do  not  see  how 
the  action  of  the  court  in  that  case  could 
be  fairly  presumed  to  have  unduly  influ- 
enced the  Jury  In  fixing  the  amount  of 
punlshineut  in  this  case.  The  instructions 
given  by  the  court  contain  all  the  law 
applicable  to  this  case,  and  are  rather 
more  favorable  to  appellant  than  they 
were  required  to  be.  Perceiving  no  error 
otlaw  in  the  record,  prejudicial  to  the  sub- 
stantial rights  of  appellant,  the  Judg- 
ment is  affirmed. 


CABt.B  et  a/,  y.  Commonwealth. 
(Court  of  Appeals  of  Kentucky.  Sept.  17.  1893.) 
Cbiminai.  Law— Admissions — Costersations. 
On  the  trial  of  a  father  and  son  for  pol- 
Bonlnir  a  horse,  a  witness  testified  that  during  a 
conversation  the  son  said  that  he  put  the  poison 
in  the  trough,  and  he  reckoned  the  horse  got  it. 
Another  witness  testified  that  the  son  did  not 
state  that  he  did  it,  but  that  "the^  said"  he  did. 
Held,  that  the  entire  conversation  was  admissible 
to  show  the  exact  meaning  of  what  the  son  said. 

Appeal  from  circuit  court,  Wolfe  county. 

"Not  to  be  officially  reported." 

Coon  Cable  and  John  Cable  were  con- 
victed for  unlawfully  poisoning  a  horse, 
and  appeal.    Reversed. 

Z.  T.  Hurst  and  A.  F.  liyrd,  for  appel- 
lants. W.  J.  Uendrlek,  for  the  Common- 
wealth. 

Lb  WIS,  J.  Appellants,  Coon  Cable,  fa- 
ther, and  John  Cable,  eon,  under  12  years 
of  age,  were  Indicted  and  convicted  of  the 
offense  of  unlawfully  poisoning  a  horse, 


tbe  property  of  un«F«Ilx  Pence,  which  died 
as  the  result,  and  tbe  punishment  imposed 
of  confinement  iu  tbe  peniteutlary  for  one 
year.  In  the  first  place,  It  Is  not  to  our 
satisfaction  established  that  tbe  horse  did 
die  of  poison,  though  this  court  would  not 
be  authorised  to  reverse  on  that  ground  ; 
the  Jury  being,  according  to  law,  sole 
judge  iif  the  weight  and  eufflclency  of  the 
evidence.  There  is  evidence  that  cattle 
belonging  to  Pence  and  another  perHun. 
two  or  three  months  before  the  horae  iti 
quebtlon  died,  wandered  to  the  place 
where  Coon  Cable  resided,  and  a  doK  ws» 
set  on  them,  which  resulted  in  a  (otis  be- 
tween them,  during  which  Cable  said  if 
they  did  not  keep  their  cattle  away  from 
his  place  he  would  poison  them ;  but  there 
Is  no  evidence  whatever  that  Coon  Cable 
was  at  any  time  ou  tbe  premises  ot  Pence, 
or  near  his  stable,  when  the  horse  was 
poisoned,  if  at  all.  It  was  proved  tliat 
John  Cable  and  bis  sister  were  seen  in  the 
road  that  passes  near  the  house  of  Pence 
after  tbe  horse  became  sick,  and  that 
they  stopped  awhile,  looking  at  the  stmg;- 
gilng  horse,  but  no  one  testides  he  was  on 
the  prenilses.  or  near  there,  prior  to  that 
time.  The  pi'esence  of  John  and  hia  siHter 
in  the  road  is  explained  by  her,  she  stat- 
ing they  had  been  sent  to  a  mill  to  pro- 
cure meal,  the  way  to  which  was  along- 
the  road  ijy  the  house.  It  was  stated  by 
one  witness  that  after  the  death  of  the  horse 
John  Cable  and  his  mother  were  at  the 
house  ot  a  neighbor,  there  being  others 
present,  and  during  a  conversation  abont 
the  dead  horse  John  said  he  "took  bis 
poison,  and  put  It  In  a  rag,  climbed  orer 
the  fence,  and  put  it  in  the  trough,  and 
that  he  reckoned  the  damned  oldmaresot 
it."  But  the  court  refused  to  permit  tbe 
witness  to  tell  all  that  was  said  by  tlioxe 
who  were  then  talking  with  the  boy.  it 
seems  to  us  that  to  aHccrtaIn  the  exact 
meaning  and  purport  ot  what  wassald  by 
John  on  that  occnslon,  as  well  as  (or  the 
purpose  of  testing  the  accuracy  or  the 
truthfulness  of  tbe  witness, it  was  entirely 
proper  to  find  out  all  that  was  said  on 
tbe  subject  on  that  occasion.  The  pro- 
priety and  necessity  of  such  crosn  inter- 
rogation is  Illustrated  by  the  testimuny 
of  another  witness  lntrodu<?ed  by  tbe-cfini- 
monwealth,  whose  version  was  not  that 
John  confessed  he  administered  the  poison, 
but  that  he  stated  "  they  said  "  be  did. 

In  our  opinion  tbe  court  erred  to  the  prej- 
udice of  John's  substantial  rights  In  re- 
stricting the  testimony  In  the  manner  men- 
tioned, and  committed  a  greater  error  in 
permitting  auy  confession  of  John  to  be 
given  in  evidence  against  Coon  Cable,  with- 
out at  least  instructing  the  Jury  it  could 
not  be  used  against  bim. 

Tbereureotbererrorscomplainedof,  bat, 
for  the  reason  already  given,  thejudgment 
must  be  reversed  as  to  both  appellants* 
aud  a  new  trial  granted. 


Commonwealth  ▼.  McPrrk. 
(Court  <tf  AppeaXa  of  KentwUcy.    Sept.  8,  1893.) 

POLICHMAK— DBRKLICTIOH    OF  UCTT— IXDICTMBWT. 

Laws  180O,  §  19,  snbsec.  13,  regnlatinir 
elections  in  the  dty  of  Louisville,  after  enumerat- 
ing certain  acts  and  omissions  by  a  policeman  xjy 
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'Connection  wltti  an  deetirai,  for  whicb  ho  shall 
be  liable,  says:  "Or  is  otherwise  derelict  on  duty 
at  such  precinct,  shall  he  dismissed  at  once  from 
his  office, '  and  rendered  infligiblo  to  such  olUce 
for  three  years  from  the  date  of  conviction.'' 
ffrii,  that  where  an  indictment  charges  that, 
thoii(;h  reqiiPBted,  defendant  refused  to  arrest 
a  person  intimidating  voters  at  a  dty  election, 
n-ithont  charging  an^  improper  motive  or  corrupt 
intention  in  so  refusing,  or  that  he  acted  without 
r<>n<<on  or  excuse,  or  with  knowledge  that  his 
failnre  was  wrongful,  it  is  insufficient. 

Appeal  from  circuit  coort,  JeCteraon 
county. 

"Not  to  he  officially  reported." 

Cbarles  ilcPeek  wasindlcted  for'derellc- 
tion  of  duty  as  a  policeman  at  an  elee> 
lion."  Demurrer  to  the  indtctment  8U8- 
tained.  The  commonwealth  appeals. 
AfRrmed. 

Wm.  J.  Hendrlck,  tor  the  ComiDou- 
wealtb.  Koba,  Baird  A  Sp^ckert,  for  ap- 
pellee. 

Holt,  C.  J.  Section  19,  enhsec.  IS,  of 
the  law  to  regnlate  elections  in  the  city  of 
Louisville,  approved  February  27,  1S90, 
after  enumerutinK  certain  acts  and  omls- 
HioDH  by  a  policeman  in  connection  with 
an  election  for  which  he  shall  be  liable, 
Hays:  "Or  is  otnerwlne  <lerelict  on  duty 
lit  such  precinct, shall  bedismiHsed  at  once 
from  his  office,  and  reuderud  Ineligible  to 
Huch  office  for  three  years  from  the  date  of 
eunvictlon."  The  charge  HKalnat  the  ap- 
;iel lee,  Charles  McPeek,  is  "dereliction  of 
iluty  ns  a  policeman  at  an  election."  The 
indictment  charges  that,  while  he  was  on 
duty  at  a  certain  precinct  where  an  elec- 
tion fur  city  officers  was  In  progress,  a  cer- 
tulD  person  did,  In  a  threatening  manner 
and  In  his  presence  and  In  order  to  intlml- 
•late  voters,  flourish  a  pistol  and  use  vio- 
lent and  threatening  language;  and  that 
the  appellee  failed  to  arrest  him,  al- 
though then  requested  to  do  so  by  others. 
A  demurrer  was  sustained  to  the  Indict- 
ment, and  the  case  dismissed.  Waiving 
the  consideration  of  the  various  reasons 
given  tiy  the  appellt^e  in  support  of  the 
court's  action,  it  must  be  sustained,  be- 
cause there  is  nothing  In  the  Indictment 
charging  any  Improper  motive  to  the 
officer.  It  Is  not  stated  that  his  failure 
was  without  reason  or  excuse,  nor  is  any 
corrupt  intention  or  knowledge  of  wrong 
Imputed  to  him.  No  technical  legal  ex- 
pression, even.  Is  used,  from  which  It  can 
be  inferred,  conceding  that  this  would 
have  been  sufficient.  The  Indictment  Is  for 
misbehavior  In  office;  a  failure  to  perform 
a  kuown  and  manlfpst  duty  If  It  was  a 
case  which,  under  the  law,  required  an 
arrest:  and  in  such  a  case  the  indictment 
should  contain  some  averment  of  corrupt 
or  Improper  motive  upon  the  part  ol  the 
officer,  or  that  he  had  fulled  to  act  with- 
out reason  or  excuse,  or  with  knowledge 
that  the  failure  was  wrongful.  2  Whart. 
Crim.  Law.  §5  2.i20,  2.-721. 

The  judgment  Is  affirmed. 


Commonwealth  v.  Smith. 

{Cmtrt  of  AppeaU  of  Kentucky.    Sept  8,  lS9a.) 

Appeal  from  circuit  court,  JelTerson  county. 
''Not  to   be  officially  reported. " 
Dennis  Smith   was  indicted  for  dereliction  of 
iuty  as  a  policeman  at  an  election.    Cemnrrear 


to  th«  indictment  sustained.    The  oomnKm wealth 
appeals.    AUrmed. 

W.  J.  Hendrick,  for  the  Commonwealth. 
Kohn,  Baird  A  Speiekert,  for  appellee. 

Holt,  C.  J.  The  opinion  of  this  court  of  this 
date  in  the  ease  of  Com.  ▼.  HcFeek,  90  B.  W. 
Rep.  820,  is  decisive  of  this  one.  The  Indict- 
ments in  tbe  two  oases  are  similar,  save  In  the 
otber  case  the  averment  is  made  that  the  offloer 
refused  to  make  tbe  arrest,  while  in  this  one  it 
is  charged  that  he  failed  to  make  it  although  r» 
quested  by  others.  For  the  reasons  given  in  tbe 
opinion  in  the  other  case,  the  judgment  below, 
sustaining  the  demurrer  and  dismissing  tbe  case, 
ia  affirmed. 


CoMBB  v.  CoUMO.NWEAt^TH. 

(Court  of  AjypeaU  of  Kentuelqi.  Sept  99, 18SS.) 
Arson — FiniNO  Adjacent  Buildino. 
Where  a  person  sets  fire  to  a  achoolhouae 
with  the  tntendon  of  burning  an  adjoining 
dwelling,'  which  is  in  fact  burned  Uiereby,  he  to 
guilty  of  buruiug  the  dwelling. 

Appeal  from  circuit  court,  Knott  county. 

"To  be  officially  reported." 

Shady  Combs  was  convicted  of  burning 
the  dwelling  house  of  one  D.  O.  Qibaon, 
and  appeals.    Affirmed. 

John  L.  Utxon  and  W.  T.  Bentley,  for 
appellant.  W.  J,  ffeodriefr,  tor  the  Com- 
monwealth. 

Bennrtt,  J.  The  appellant  and  Rp 
Hicks  were  Indicted  In  the  Knott  circuit 
court,  charged  with  the  crime  of  unlaw- 
fully, willfully,  feloniously,  and  malicious- 
ly burning  the  dwelling  house  ol  D.  O. 
Gibson,  which  dwelling  was  then  occupied 
by  said  Gibson  as  u  residence;  that  the 
said  burning  was  effected  by  firing  the 
public  schoolhouse  In  school  district  No.  1, 
tbe  appellant  and  Hicks  knowing  at  the 
time  of  the  firing  the  schoolhouse  it  was 
so  near  the  said  dwelling  house  that  It 
would  bo  burned  by  the  firing  of  theschooU 
house.  Bishop,  in  volume  2  of  his  Crim- 
inal Law, (section  16.)  says  that"a  man  Is 
presumed  to  intend  the  natural  and  prob- 
able consequences  of  his  own  voluntary 
act.  If,  therefore,  one  kindles  a  fire  in  a 
stack,  situated  so  that  It  is  likely  to  com- 
municate, and  communicates  in  fact,  to 
an  adjoining  building,  he  is  chargeable 
with  burning  the  building.  And,  for  a 
BtlU  stronger  reason,  if  he  applies  the  torch 
to  his  own  house,  intending  to  burn  his 
neighbor's  also,  and  the  neighbor's  is 
burned,  he  commits  this  offense. "  The  In- 
dictment charges  that  tbe  appellant  and 
Hicks  set  fire  to  the  schoolhouse  with 
the  intention  of  burning  the  dwelling 
house,  and  the  latter  was  burned.  The 
proof  clearly  sustains  the  allegations  of 
tho  Indictment,  and  tbe  instructions  cod- 
form  to  tbe  rule,  supra. 

The  judgment  is  affirmed. 


Walkup  et  &L  V.  Commonwealth. 
(Court  of  Appeals  of  Kentucku-    Sept.  17,  1899.) 

CONTINL-ANOB    IN    CRIMINAL  Ca3B8— BvlDBNCl  OH 
FOIIMEK  TllIAL— HaKMLESS   EliROH. 

1.  On  a  trial  for  murder,  it  is  in  the  diacn^ 
tion  of  the  court  to  refuse  a  continuance,  in  or- 
der to  enable  defendants  to  procure  an  abapnt 
witness,  where  it  appears  that  the  case  has  been 
long  pending;,  and  that  several  continuances  have 
been  granted  them. 
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2.  Testimony  of  a  Trltness  on  a  former  trial 
Is  admi.<>!iible  on  a  second  trial  between  tlie  same 
parties  wbere  the  witness  has  become  insane. 

3.  The  exclusion  of  cumulative  evidence, 
which,  if  admitted,  clearly  would  not  have 
chansed  the  verdict,  la  harmless  error. 

4.  Where  a  witness  merely  fails  to  prore 
what  is  exacted,  evidence  that  ha  proved  it  cm 
a  former  trial  is  not  admisalbla. 

Appeal  trom  clrcoit  court,  Metcalfe 
cooiity. 

"Not  to  he  officially  reported." 

Zack  Walkup,  Sr..  and  Zuck  Walkap, 
Jr.,  were  convicted  of  murder,  and  appeed. 
Aftlrnied. 

TbotauB  H.  Bines,  Geo.  T.  Duff,  and  A. 
W.  Scott,  for  uppellanta.  IV.  J.  Ueudrick, 
for  tbe  Commonweaitb. 

Holt,  C.  J.  The  appellants,  father  and 
8on,  killed  Jamee  A.  Dcmonbrow  in  a  fight 
In  1888.  There  la  evidence  tending  toebov^ 
that  each  side  bad  previoualy  threatened 
the  other,  that  there  waa  bad  blood  be- 
tween them  prior  to  the  fatal  dlfBcnlty, 
and  it  iti  qaite  evident  that  neither  aide 
was  a  verse  to  the  conflict.  Tbe  convlitlon 
la  fur  inarder,  and  must  stand  If  no  error 
of  law  prejudicial  to  tbe  substantial  rights 
of  theaccucied  was  committed,  liecause  the 
testiniuny  is  certainlyautficieutto  support 
tbe  verdict,  tested  by  the  rule  that  con- 
trols tn  criminal  cases.  A  continuance 
wuM  asked  upon  the  ground  that  an  ab- 
sent witneH8  would  state  that  a  threat 
by  one  of  tbe  appellauta  against  the  life  ol 
tbe  di-ceased,  testifled  to  by  some  of  tbe 
witnesses  tor  the  state,  was  not  made. 
This  witness  was  present  at  the  former 
term  of  the  court,  and  was  probubly  then 
recognized  tor  tbe  term  when  the  caHe  was 
tried,  bat  It  was  not  entered  of  record. 
The  threat.  If  made,  was  not  the  only  evi- 
ence  of  HI  feellni;  upon  the  part  of  the  ac- 
cused towards  tbe  deceased  pilor  to  the 
killing.  Another  threat  was  proven  by 
a  brother  of  tbe  deceased.  But,  conced- 
ing that  the  desired  testimony  was  ma- 
terial, that  due  diligence  had  been  used  to 
obtain  It,  and  that  the  presence  of  the 
witness  could  have  prol)ahly  been  had  In 
the  future,  yet  the  killing  had  occurred 
years  befDre,  the  case  had  been  pending 
for  a  long  time,  several  contlnnances  had 
been  granted  tbe  accused,  and  there  bad 
been  two  mistrials.  Under  those  circum- 
stances, the  trial  court  was  properly  in- 
vested with  a  broad  discretion  in  grant- 
ing or  refusing  a  contlnuaDce,aud  we  can- 
not say  that  it  was  abused. 

The  statements  of  tbe  deceased,  which 
were  admitted  tn  evidence  as  dying 
declarations,  were  competent.  The  evi- 
dence clearly  shows  they  were  made  ia 
extremis,  and  when  the  declarant  had  no 
hope  or  expectation  of  i-ecovery,  but  be- 
lieved that  his  dissolution  was  at  bund. 
Upon  the  former  trial,  one  William  J. 
Walkup  had  given  certain  tpstimony  for 
the  accused.  He  had  testitled  to  three ts 
of  the  deceased  towards  them.  Subse- 
quently the  witness  became  Insane,  and 
was  so,  and  confined  in  an  asylum,  when 
the  trial  now  nnder  connideratlon  took 
place.  The  appellants  offered  to  prove 
what  be  had  sworn,  but  the  court  reluued 
to  permit  It.    It  was  competent  evidence. 


The  testimony  of  a  deceased  witnefw, 
given  in  an  action  between  tbe  aame  par- 
ties, is  admissible.  The  reason  is  that  it 
has  been  given  under  oath,  and  with  ao 
opportunity  for  cross-examination.  The 
tests  of  truth  are  not  absent,  und  tbe 
reasons  that  apply  in  such  a  caae  are 
equally  applicable  to  one  wbere  tbe  wit- 
ness has,  after  testifying,  become  insane. 
1  Greenl.  Ev.  §  ISH.  What  it  was  proposed 
to  prove  this  witness  bad  previously  testi- 
fled to  had  been  sworn  to  by  the  defend- 
ants. Another  threat  by  the  deceased 
was  proven,  so  that  this  evidence  wait 
merely  cumulative,  and  it  is  clear  it  would 
not  have  produced  a  different  result. 

Tbe  appellants  Introduced  a  witness  to 
prove  threats  of  the  de3eased.     He  failed 
to  do  so.    They  offered   to   prove  that    be 
had  done  so  upon  a  former  trial.   Tbe  evi- 
dence was  properly  refused.    Wbere  a  wit- 
ness merely  falls  to  prove  what  is  expect- 
ed, the  party  cannot  make  substantive 
evidence  by  proving  the  previous  state- 
ments of  tbe  witness.    If,  however,  a  par- 
ty Introduces  a   witness,  and  he  proves 
what  Ih  prejudicial  to  him.  then  he  may 
contradict  him  by  other  evidence,  ur  by 
showing  that  he  has  made    statements 
different    from    his    present     testimony. 
There  is  some  divereity  of  opinion  whether 
he  may  do  this,  but  tbe  weight  of  authori- 
ty favors   It,   and  it  Is  unduubtediy    tbe 
rule  In   this  state.    Id.   §  444;  Champ   v. 
Com.,  2  Mete.  (Ky.)  17.    Itls  claimed,  how- 
ever, that  this  witness  not  only  (ailed  to 
prove  threats  of  the  deceaMed.  lint  that  he 
proved  one  by  one  of  the  appellants  to- 
wards the  deceased,  and  that  bis  testi- 
mony  was  therefore    not    only    variant 
from  his  former  evidence,  but   prejudicial 
to  the  accused.     He  merely  testified,  how- 
ever, that  upon  one  occasion  the  deceased 
was  following  one  of  the  appellants  along 
the  road  with  a  knife  In  his  hand,  and  in 
a  quarreling  manner;  that, after  beceased 
to  do  BO,  the  appellant  asked  tbe  witness 
why  he  did  not  let  him  come  on,  and  said, 
"If  you  had,  I  would  have  shot  a  bole 
thniuch    him     that   a    dog   could     have 
Jumped  through. "   If  this  can  be  regarded 
as  having  been  a   threat,  yet   the  centra- 
diction   of  the  wituRHS  would  not  have  af- 
fected  the  result  of  the  trial.     It  Is  shown 
that  other  threats  and  bad  blood  between 
the  parties  had   been   made  and  existed 
prior  to  the  killing,  und  a  court  should  be 
slow  to  reverse  a   verdict  upon    such  a 
ground,  wbere  a  case  has  been  pending  so 
ion,^,  and  so  much   opportunity  of  trial 
afforded.    Judgment  affirmed. 


Abbrnatht  v.  Boss  et  ah 

(Court  of  Appeals  of  Kentwiky.    Sept.  S3, 1893.) 

VassoK's  LiBN— Sau>  bt  Tenants  ly  Commox— 
Rights  or  Infant  Vesdor. 

1.  In  an  action  to  establish  a  vendor's  Um 
on  certain  land  it  appeared  that  plaintiff  was  an 
Infant;  that  she,  by  her  guardian,  sold  her  inter- 
est in  the  land;  that  her  relatives  held  the  other 
Interests  therein,  which  they  also  sold;  and  that 
the  various  vendees  were  in  possession.  BM^ 
that  plaintiff  was  not  entitled  to  a  lien  on  thA 
whole  tract,  and  a  decree  limiUng  it  to  the  ori(- 
inal  interest  of  the  plaintiff  therein  was  not  e^ 
roneouB. 
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2.  fii  such  eaae,  if  there  is  not  snffid«nt  land 
still  is  possession  of  the  original  vendee,  pinintifl 
is  entitled  to  hare  the  Isnd  divided,  and  her  in- 
terest allotted  and  subjected  to  her  lien. 

3.  Where,  in  such  case,  the  infant  was  a 
nonresident,  and  -was  not  l>efore  the  conrt,  but 
the  gnanUan  was  before  the  court,  the  decree  is 
Undine  on  her  when  fraud  is  not  alleged. 

Appeal  from  circuit  conrt.  Trigs  county. 

"Not  to  be  offlclally  reported." 

Action  by  Emma  J.  Abernathy,  by  her 
goardlan,  aKaiDat  Edmanil  Rose  and  oth- 
en,  to  establish  a  vendor's  lieu.  From  a 
de<-ree  establistiliiK  a  lien  on  a  part  of  the 
land  only,  plaintiff  appeals.    Affirmed. 

R.  A.  Burnett,  for  appellant.  J.  Ed 
KeUejr,  for  appellees. 

Prvor,  J.  We  see  do  error  in  the  jodg- 
ment  below.  The  appellant,  who  was  an 
Infant,  and  entitled  to  certain  interest  in 
lands  in  conjunction  with  her  mother, 
brutbers,  and  sisters,  sold  this  land  by  her 
snardian  before  she  was  of  age.  The  oth- 
er parties Inlnterest  sold  their  interests  al- 
so, and,  the  land  pasaInK  to  snbrendeea, 
a  question  arose  as  to  the  nature  of  th>; 
liens  existInK  by  reason  of  the  aales  of  this 
land,  and  the  mode  of  enforcing  those  liens 
aj^ainst  those  in  posseHsion.  The  Kuard- 
Ian  of  the  infant  claimed  that  he  had  a 
Hen  on  the  whole  land  for  thp  note  he  held 
payable  to  the  infant.  The  court  below 
held  tbat.aa  there  wasenouf^h  land  in  the 
possesrilon  of  the  original  vendee  unsold 
to  pay  the  infant's  debt,  or  whether  so  or 
not,  that  heconid  have  the  land  divided, 
and  the  Interest  of  the  infant  allotted  to 
ber  and  subjected  to  her  bid.  The  other 
parties  are  not  complaining,  but,  after  a 
iudi;nient  'to  that  effect,  Kiving  the  infant 
her  interest,  a  petition  is  then  filed,  alleg- 
iDK  that  the  infant  was  a  nonresident,  and 
not  before  the  court  by  summons  or  oth- 
erwise Id  the  original  action.  Her  guard- 
ian was  before  the  court,  and  hud  the 
right  to  have  ber  land  divided.  It  was  di- 
vided, and  we  think  binding  on  her.  There 
Is  no  fraud  alleged,  and  In  our  opinion  the 
Judgment  was  equitable  and  Jnat. 


Bailbt  et  al.  v.  Batsb. 

(Court  qf  Appeals  of  Kentucky.    Sept.  22,  1892.) 

Tins  TO  LxND — Adverse  Possessiox— Entbt 
DNDEK  PiPEn  Title. 
Entry  of  land  under  a  paper  title  of  rec- 
ord will  prevail  againiit  a  claim  b?  reason  of  ad- 
vene possession,  where  the  boundary  of  the  land 
claimed  adversely  is  undefined  or  in  doubt. 

Appeal  from  circultcourt.  Carter  county. 

"Not  to  be  ofHclally  reported." 

Action  by  Samuel  Bayse  against  John 
Bailey  and  others  for  possPHsion  of  certain 
real  estate.  From  a  Judgment  for  pluln- 
Uff,  defendants  appeal.    AfUrraed. 

J.  n.  Jones  and  Jolia  L,  Scott,  for  ap- 
pellants. E.  B.  Wllboit  and  Wm.  Lindua^r, 
'or  appellee. 

Pbtor,  J.  It  Is  evident  that  the  appel- 
lee Is  the  owner  of  the  land  embraced  with- 
in the  patent  to  Nethercut,  nor  does  the 
■ppellaot  claim  that  his  Intrusion,  vis., 
where  be  cut  the  timber,  was  in  the  bound- 
ary of  tbe  J .  F.  Bailey  patent.    Nor  was 


there  any  Inclosure  by  theappellantofany 
part  of  the  land  of  the  appellen,  but  be 
claims  against  the  appellee  by  reason  of 
ndrerae  possession.  So  with  no  defined 
boundary,  or,  even  if  defined,  the  entry  by 
the  appellee  under  a  paper  title  of  record 
must  prevail  against  an  adverse  posses- 
sion without  any  other  title,  and  in  a  case 
where  the  location  of  the  real  boundary 
is  In  doubt.  There  was  no  objection  made 
to  the  petition  for  uncertainty  In  the  de- 
scription of  the  land,  but  thn  case  was  pre- 
pared and  went  to  trial.  Where  the  sur- 
vey made  makes  that  certain  which  was 
before  uncertain,  and  while  there  Is  a  dif- 
ference in  The  character  of  timber  forming 
the  comers  and  lines,  as  found  In  the  Judg- 
ment or  survey,  from  that  in  the  petition. 
It  is  evidently  the  same  land.  The  plain- 
tiff has  not  recovered  beyond  the  Nether- 
cut patent,  nor  has  he  Interfered  witb  the 
Bailey  pa tant.    Judgment  affirmed. 


OsBORN  V.  Commonwealth. 
{Court  of  Appeals  of  Kentucky.    8ept  17, 1893.) 

CkIMIN'AL  LaW^COSFESSIOSS —  CORROBOHATIOR — 
INSTKOCTIOSS— INDICTMEST— NEOROES  OS  JVBT. 

1.  On  a  trial  for  poisoning  cattle,  a  de- 
tective testified  for  the  prosecution  that  defend- 
ant oonfessed  to  him  that  be  bad  poisoned  the 
cattle  with  Paris  green,  and  it  appeared  that  in 
consiimniatiou  of  a  plan  of  revenge,  suf;f;:ested  by 
defendant,  for  the  alleged  ill  trentmoat  of  the 
detective  by  cnmiilaiuaut,  he  purchased  more  of 
the  poi»nn,  and  went  at  night  with  the  detective, 
and  placed  it  in  reach  of  complainant's  cattle. 
Defendant  denied  that  he  confessed  having  poi- 
soned the  cattle  prior  to  tliat  time.  UM,  that 
the  mode  of  revenge  suggested  by  defendant, 
and  the  kind  of  poison  to  be  used,  were  corrob- 
orative evidence  of  the  truth  of  the  confession. 

2.  Under  Gen.  St.  c.  29,  art.  18.  j!  8,  provid- 
ing that  if  the  death  of  the  animal  "he  the  re- 
sult of  poison,  the  person  administering  it,  or 
causing  it  to  be  done,  may  be  confined  in  tbe 
penitentiary  not  less  than  one  year,"  an  instruc- 
tion to  the  jury,  if  they  found  defendant  guilty, 
to  fix  his  punishment  at  "not  exceeding  one 
year,"  was  not  prejudicial  to  defendaut. 

3.  The  proceedincs  in  an  eznmiuing  court 
not  being  binding  on  the  actions  of  a  grand  jury, 
an  indictment  is  not  defective  because  defendant 
was  not  heard  in  the  examining  court. 

4.  The  Judgment  of  a  lower  court  will  not 
be  reversed  on  appeal  because  some  of  the  mem- 
bers of  the  jury  were  colored  persons. 

Appeal  from  circuit  court,  Fayette  coun- 
ty. 

"  Not  to  be  offlelally  reported. " 

Jerry  Osborn  was  convicted  of  poison- 
ing cattle  belonging  to  A.  K.  Berry,  and 
appeals.    Affirmed. 

J.  Alexander  Chiles,  for  appellant.  W. 
J.  Hendrlck,  for  the  Commonwealth. 

Pbyor,  J.  A.  F.  Berry,  of  the  county 
of  Fayette,  having  lost  many  valuable 
cattlM.  ascertained,  by  having  thecont^'nts 
of  their  Htomachs  examined  by  competent 
chemists,  that  the  stock  had  been  poi- 
soned with  Paris  green.  He  failed  to  de- 
tect the  wrongdoer  until  he  employed  a 
detective  from  Cincinnati,  who,  having 
made  the  acquaintance  of  the  accused, 
soon  ascertained  that  he  knew  all  about 
the  commlsMlon  of  the  offense.  Tue  ac- 
cused was  unfriendly  to  Berry,  and  was  sus- 
pected  of  having  administered  the  poison. 
The  detective,  under  the  garb  of  a  laborer. 
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complained  to  the  accnsed  of  the  manner 
in  which  he  had  been  treated  by  Berry, 
and  proposed  to  have  revenge.  It  was 
then  BUKKested  by  the  accused  that  he 
«onld  poison  his  damned  cattle,  and  to. 
this  the  detective  readily  consented,  the 
accused  telling  bim  that  he  had  before 
poi8onod  Berry's  cattle  wltb  Paris  green. 
The  money  was  given  the  accused  to  buy 
the  poison  at  a  certain  drug  store,  and 
the  two,  the  detective  and  the  accused, 
were  to  go  oat  that  nlgbt.and  administer 
the  poison.  Tbe  accnsed  purchased  the 
poison,  and,  being  told  by  the  druggist 
that  he  mast  be  careful,  it  was  very 
poisonous,  remarlced  "be  knew  that,  and 
bud  used  it  before."  The  detective  and 
tbe  accused,  with  salt  and  this  poison, 
went  to  Berry's  farm,  and  tbere  the  uc- 
vosed  emptied  the  poison  and  the  salt  in 
different  pieces,  within  reach  of  tbe  cattle, 
and,  while  so  engaged,  the  other  detective 
and  Berry,  who  had  secreted  themselves 
in  the  woods,  made  an  effort  to  capture 
the  accuned,  but  tailed,  and  he  was  not 
arrested  nntii  the  next  day.  Tbe  plan  to 
entrap  the  accused  was  known  to  the  two 
detectives.  Berry,  and  tbe  dragglnt  on 
the  day  and  prior  to  the  purchaHe  oftbe 
voison.  or  at  least  the  drngiclst  was  re- 
quested to  let  the  accused  have  all  the 
I'nris  green  be  wanted.  The  accnsed 
denlpd  liaving  confessed  to  the  poisoning 
of  Berry's  cattle  prior  to  that  time,  and 
nays  he  wbh  comi>elled  to  go  to  Berry's  by 
the  detective,  as  the  latter,  with  pistol  In 
iiand,  threatened  to  shoot  him  if  he  de- 
clined to  go.  There  were  fnur  indictments 
against  the  accused  for  poisoning  defend- 
ant's cattle  prior  to  the  attempt  to  ad- 
minister it  on  the  night  he  was  with  the 
detective.  He  wiis  tried  under  such  In- 
dictment, found  guilty,  and  his  punish- 
ment fixed  at  contlnement  in  the  state 
prison  for  one  yvar  for  each  offense.  Tbe 
atatnte^  provides  that,  "if  death  shall  be 
the  result  of  the  poison,  the  person  ad- 
ministering it,  or  causing  it  to  be  done, 
may  be  confined  in  the  penitentiary  not 
less  than  one  year. "  Tliere  is  but  little 
doubt  of  detendant's  guilt.  His  own  con- 
duct corroborates  the  confession  made  to 
the  detectivetbat  he  had  poisoned  Berry's 
stock.  Tbe  latter  bad  lost  stock  of  tbe 
value  of  several  thousand  dollars,  and  the 
readiness  with  which  the  accused  sug- 
gested the  mode  of  revenge,  and  tbe 
character  of  poison  to  be  used,  conduced 
strongly  to  show  that  be  had  prior  to 
that  time  been  engaged  io  like  business. 
Tbe  inertructioDS  told  thejury  that,  If  he  ad- 
ministered the  poison,  or  caused  It  to  be 
done,  cansing  the  death  of  the  particular 
cow,  they  must  find  him  guilty,  and  fix 
his  punishment  not  exceeding  one  year. 
This  was  favorable  to  the  defendant,  in- 
stead of  prejudicial,  the  statute  fixing  the 
punisbment  at  not  less  than  one  year. 

Something  was  said  in  argument  about 
the  examining  court,  and  the  failure  to 
give  tbe  accused  time  to  be  heard  In  that 
court.  It  required  no  examining  court  to 
enable  the  grand  Jury  to  indict  the  ac- 
cused, and  under  the  indictment  heoonid  be 
tried,  whether  found  guilty  or  acquitted 

Hkn.  St  c.  29,  art.  18,  t  S. 


by  the  examining  eonrt.  Thegrand  Jnry  Is 
not  always  in  sessiun,  and  au  examining 
court  is  provided  that  the  party  accnsed 
may  be  held  to  ball,  and  the  testimony 
under  which  he  was  acquitted  or  held 
overtaken  down,  and  subject  to  the  In- 
apectloD  of  tbe  grand  jnry.  Still  this  does 
not  control  the  action  of  the  grand  jury 
when  it  comes  to  Investigate  the  offense, 
as  they  may  indict  while  the  offense  is  be- 
ing investigated  by  an  examining  tri- 
bnoal. 

It  Is  not  pretended  that,  under  the  laws 
or  tbe  practice  In  the  Fayette  court,  col- 
ored persons  are  excliuied  as  membem  o( 
either  the  grand  or  trial  jnry,  and  we  see 
no  reasrin  why  the  jndgment  in  each  cam 
should  not  be  affirmed.  The  testimony 
offered  was  competent,  and  none  rejected 
that  affected  the  rights  of  the  accused. 

Judgment  affirmed  In  each  of  the  tour 
cases,  all  having  been  beard  together. 


Kino  v.  Commonwealth. 
(Court  o/  AppeaU  of  Kentudey.    Sept.  29,  ISBSl) 

RlPB— EVIDgSCB— ISSTBUCTIONS. 

1.  On  a  trial  for  rape,  complainsnt  and  her 
sister  testified  that  they  had  been  Inred  to  an  un- 
occupied Bchooihouse  67  defendant  uid  his  com- 
panions, and  compelled  to  stay  there  all  night, 
and  tbat  b^  the  use  of  force  and  tlireats  of  death 
comiilaiiiant  was  compelled  to  have  aexual  in- 
tercoursp  with  defendant.  Complainant,  on  crosa- 
examiiiatioa,  denied  having  stated,  about  two 
we<>ks  later,  that  she  was  not  scared  at  tbe 
schoolhouse,  and  that  the  boyti  bad  not  hnrt  her 
an}',  only  talked  a  little  bad.  HM,  that  evidence 
on  tbe  port  of  defendant  tliat  complainant  had 
made  tbe  statements  in  Question  was  admissible 
in  determining  whether  she  bad  intercourse  with 
him  willingly  or  by  coercion. 

2.  Au  instruction  in  a  rape  case  that  tbe  of- 
fense was  complete  if  complainant  "was  Intimt- 
dated  into  aubmisaion  by  threats,  or  by  the  force 
of  surrounding  drcumstanoes,"  is  too  general 
and  indefinite,  and  liable  to  mislead  the  jury- 
Appeal   from   circuit  court,  Crittenden 

county. 
"Not  to  be  officially  reported." 
William  King  was  convicted   of  rape  on 

Margaret  Allen,  and  appeals.    Revertied. 
JViiou    A  Cruce,  E.    C.   Flaaary,   O.   At. 

Jamea,  and    C.   a.   Nunu,   for   appellant. 

Win.  J.  Uendrick,  for  tbe  Common  wealth. 

Lewis,  J.  Under  an  Indictment  agalnat 
himself,  as  principal,  and  Phil  Martin, 
John  Burton,  and  James  Burton,  charged 
with  aiding  and  encouraging  him,  appel- 
lant was  found  guilty  of  the  crime  of  rape 
on  Margaret  Allen,  and  sentenced  to  con- 
finement in  the  penitentiary.  The  circum- 
stances, as  detailed  by  her  and  her  sis- 
ter, who  was  at  the  time  under  16  years  of 
age,  are  in  substance  as  follows:  "rbe  two 
females,  accompanied  by  their  father,  N. 
W.  Allen.  July  4,  IRBl,  went  on  an  excur- 
sion railroad  train  to  a  barbecue,  where 
were  appellant,  Phil  Martin,  and  John 
Burton,  and  upon  the  return,  which  was 
after  nightfall,  their  father,  N.  W.  Allen, 
got  off  at  the  station  nearest  his  resi- 
dence, but  the  two  daughters  failed,  for 
reasons  explained  by  them,  to  do  so,  and 
were  carried  to  another  ntatlon,  where 
they  were  comparative  strangers;  that, 
getting  off  the  train  at  that  station,  they 
were  allured  by  appellant,  King,  Martin, 
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John  Barton,  and  also  James  Barton, 
who  there  Joined  tbe  party,  to  go  to  an 
nnoccnpled  Bcboolbonso.  a  connlclerable 
distance  from  the  fitntion,  under  tbe  In- 
formation given  by  tbe  defendants  It  was 
a  dwelling  bonee,  at  nbicb  they  couid 
■afely  iitay  tbe  rpmnlnln^  portion  of  the 
nlKfat;  that  Boraetime  after  they,  against 
tbeir  will,  and  by  application  of  'orce, 
got  Into  tbe  echoolbouse,  appellant,  King, 
drue^ed  Margaret  away  from  lier  slater, 
OTer  benches  and  out  of  doorn,  where  the 
offeaae  was  committed;  that  King  had  at 
the  time  a  pistol,  and  said  if  the  two  gIrlR 
did  not  submit  to  them  he  would  kill 
theiu.  Both.the  girls  state  that  the  other 
three  persons  Implicated  told  them  King 
would  kill  them  if  they  did  not  submit, 
thongli,  according  to  their  testimony, 
nooe  of  tbe  defendants,  except  King,  used 
any  Tlolence  or  bad  sexual  Intercourse 
with  either  of  them.  They  both  testify 
they  ^vere  kept  at  thescboolhouse  against 
their  will  until  about  daylight,  when  they 
were  carried  to  tbe  station,  and  thence,  by 
theflrst  pas^lngtraln,  returned  borne:  and 
MargarPt  Allen  testtfieH  that  after  the 
offense  was  committed  she  attempted  to 
get  away,  but  b.T  threats  of  KIuk  and 
actual  force  was  prevented :  he  not  only 
cbnking  her,  but  cut  her  hand  with  a  knife 
be  bad  open.  On  the  other  hand,  ench  of 
tbe  defendants,  except  Martin,  who  was 
a  (ngltlTe,  and  not  preuent  at  the  trial, 
testified  that  the  two  females  need  not 
hare  missed  getting  off  the  train  at  their 
proper  station,  and,  after  getting  ot(  at 
tbe  station  near  to  where  defendants 
lived,  willingly,  aud  of  their  own  choice, 
went  to  the  acboolbouse  to  spend  the 
night  with  them,  Instead  of  going  to  the 
dwelling  bouse  of  some  person  near  the 
station,  and  that  after  they  got  there, 
without  force  or  threats,  the  youngest  of 
them  had  sexual  Interconrse  with  John 
Burton,  while  tbe  elder,  Margaivt.  had 
■och  iDtercuurse  willingly  with  Martin 
and  afterwards  with  King.  It  appears 
from  the  testimony  In  chief  of  Margaret 
Allen  that  about  two  weeks  after  July 
4tb  two  persons,  Martin  and  Canada, 
went  to  the  house  of  N.  W.  Allen  in  be- 
half of  defendants,  for  the  purpose  of  com- 
promising the  matter,  and  told  Margaret 
defendants  «(ould  give  f400  and  a  nice 
farm  if  she  am)  her  father  would  drop  the 
matter;  and  on  cross  examination  she 
was  asked  whether  on  that  oci^aslon  she 
said  she  was  not  scared  at  the  school- 
house,  whether  she  said  she  conld  wade 
In  blood  up  to  her  chin  and  not  be  ufruld, 
and  whether  she  did  not  say  tbe  boys  did 
not  hurt  her  oo  the  night  at  the  school- 
bouse;  that  they  only  talked  a  little  bad, 
—all  of  which  questions  she  answered  In 
tbe  negative. 

N.  W.  Allen,  being  introduced  as  a  wit- 
ness, was  asked  on  cross-examination 
whether  he  bad  on  the  occasion  just  men- 
tioned said  to  Martin  and  Canada,  if  the 
boys  would  quit  talking  about  the  mat- 
ter, be  would  drop  It,  whether  be  told 
tbem  Margaret  was  not  scared,  and  could 
wade  in  blood  up  to  her  chin  without  be- 
ing frightened,  and  whether  he  told  them 
the  Burton  boys  and  Martin  were  wel- 
come to  eom<)  to  bis  house. 
T.20s.w.no.ll— 15 


The  court,  after  permitting  evidence  of 
the  proponed  compromise  to  go  to  the 
Jury,  afterwards  excluded  It  with  suffi- 
cient distinctness,  according  to  the  bill  of- 
evidence;  aud  we  think  appellant  was  not 
prejudiced  by  the  action  of  the  court  in 
reference  to  that  evidence.  But  he,  by 
counsel,  avowed  he  could  prove  by  Can- 
ada and  Martin,  and  offered  to  prove  by 
them,  that  both  Margaret  and  N.W.Al- 
len did  make  the  statements  about  which 
they  were  asked  on  cruRR-exnmlnation, 
aud  which  they  denied  making.  Thafe 
action  of  the  court  was  clearly  erroneous,, 
and  it  seems  to  us  prejudicial  to  the  sul>- 
Btantlal  rights  of  appellant;  for,  as  tbe 
account  of  tbe  occurrence  at  the  school- 
house  testified  to  by  Margaret  is  contra- 
dicted by  the  defendant,  and  the  inquiry 
for  the  jury  was  sinipy  whether  she  had 
sexual  interconrse  with  King  willingly,, 
or  was  coerced  by  threats  or  intimida- 
tion, it  was  material  to  show  she  haci 
afterwards  stated  she  was  not  intimi- 
dated nor  hurt,  and  especially  to  show 
by  her  own  admission  that  all  tbe  boys 
did  was  to  talk  bud.  N.  W.  Allen  also 
had  testified  that  his  daughters.  Imme- 
diately after  their  return  home  next  morn- 
ing, made  known  to  him  the  alleged  rape 
had  been  committed,  which  we  do  not 
regard  as  entirely  consistent  with  what 
it  was  avowed  Canada  and  Martin  woula 
prove  be  said  to  them  on  the  occasion 
referred  to;  at  least  tbe  jury  ought  to 
have  been  permitted  to  weigh  the  twc 
statements  together. 

Tbe  Instructions  embody  the  law  ap- 
plicable to  this  case,  except  the  second,  aa 
follows:  "The  force  need  not  have  been 
actual  physical  force  applied  to  the  per- 
son by  said  King  and  others,  if  she  was 
intimidated  Into  submission  by  threats 
of  King  or  the  other  defendants,  or  hj-  the 
force  of surroandtng  clrcumstn nces. "  Un- 
doubtedly, the  offense  of  rape  may  be  com- 
mitted without  the  actual  use  of  physical 
force  or  violence,  and  If  Margaret  Allen 
was  iutiniidated  or  put  in  fear  bj' defend- 
ants, or  any  of  them,  and  thereby,  against 
her  win.  Induced  to  submit  to  King,  the 
offense  was  complete;  but  the  words  of 
the  instruction  which  we  have  italicized 
are  too  general  and  Indefinite,  and  tbere> 
fore  liable  to  mislead  the  jury.  For  tbe 
reasons  indicated,  the  judgment  is  re- 
versed for  a  new  trial. 


HoLMBS  et  a/,  r.  Harrinobk  et  af. 

{Cnurt  of  Appeals  of  Kentucky.    Sept.  84, 1893; ) 

EUbotmest— Boundaries— EviDBNCK  —  Title  Pa- 
PBKS— Kkview  o.s  Appeal. 

1.  A  Judgment  folly  supported  by  the  evi- 
dence will  not  be  disturbed  on  appeal. 

2.  It  ia  proper  in  ejectment  to  refuse  to  pei»- 
volt  title  papers  to  go  to  the  jury,  except  as  evi- 
dence of  a  bouudanr,  when  no  question  of  title 
is  involved. 

Appeal  from  circuit  court,  Knox  coun- 

^-  . 

"  Xot  to  be  offldally  reported. " 

Ejectment  by  George  R.  Holmes  and 
another  against  I.  Harrlnger  and  an- 
other. From  a  judgment  for  defendants, 
plaintiffs  appeiil.  For  opinions  on  former 
appeal,  see  IS  S.  W.  Rep.  859,  913. 
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John  D.  Ellis  and  Rftleiy  *  Rellejr,  for 
appellants.    T.  M.  Hill,  tor  appellees. 

Lewis,  J.  Accnrdlnft  to  oplnlnn  of  this 
«onrt  upon  the  former  appeal  of  this  chhc, 
the  simple  and  only  queutlon  Is  one  of  fact 
as  to  the  true  location  uf  the  CarrinKton 
and  Beall  divlulon  line,  which  is  the  pres* 
ent  division  line  between  the  lands  of  ap- 
pellant and  appellee.  13  S.  W.  Rep.  35i), 
91.3.  The  lower  court  fairly  and  properly 
«uhiuitted  that  issue  of  tact  to  the  Jury, 
and  as  the  venllct  In  favor  of  the  defnnd- 
ant  is  not  by  any  means  palpaoly  tiKainst, 
but  is  fully  supported  by,  the  evidence, 
wp  are  not  anthorlzed  to  disturb  it.  The 
refusal  of  tlie  court  to  permit  the  title  pa- 
lters offered  by  the  plaint  iff  to  go  to  the 
inry  for  any  other  purpose  than  as  evi- 
dence of  boundary  did  not  prejudice  him, 
liifause  there  is  no  qnestion  of  title  in- 
viiived.  both  parties  clalralnK  under  the 
HuniM  patent  and  the  subsequent  deed  of 
partition  between  Beall  andCarrlngtoo. 

Judgment  affirmed. 


Thomas  ▼.  Commonwealth. 
<Cemrt  0/  AvvtaU  of  Kentuekv.    Sept  94, 1893. ) 

UultDEK  — EVIDEX'CB— AdMISSIBILITT  AKD  BUFFI- 

ciKNCT  —  Phbyious   Qcakkels— Variascb  —  Is- 

STROCTIOSS. 

1.  On  a  trial  for  mnrder,  evidence  that  a 
medk  before  the  homicide  the  accused  and  de- 
«cdent  quarreled,  is  ooinpctent  to  show  malice, 
and  tlutt  the  accused  bad  a  modve  for  killing 
licr. 

2.  There  is  no  material  rartance  between 
an  allee:itii>n  that  the  accused  straaeled  aud 
choked  decedent  wth  bis  hands,  and  evidence  that 
the  stranKllug  was  effected  by  pladng  a  scarf 
aronnd  her  neck. 

3.  There  was  evidence  that  the  accused,  at 
-an  early  hour  on  the  momini;  of  the  bonuHUe, 
went  to  the  house  of  decedent,  with  whom  he  had 
recentir  quarreled,  while  she  was  alone,  and 
that,  after  looking  around  as  If  to  see  whetlicr 
he  was  observed,  be  took  hold  of  her,  and  jerked 
her  Into  the  house,  from  where  she  wa.<<  standing 
in  the  door.  No  one  saw  him  leave  the  house. 
Shortly  afterwards  decedent  was  found  strangled 
to  death.  The  accused  proved  an  alibi  by  his 
father,  mother,  brother,  aud  others.  He  assisted 
in  preparing  decedent  for  burial,  and  went  to 
Inform  her  busb.ind  of  her  death.  Bdd,  that  a 
convicdon  of  murder  would  not  be  disturbed. 

4.  Jnstnictinns  as  to  involuntary  manslaugh- 
ter were  properly  refused,  aa  they  were  inap- 
plicable to  the  evidence. 

Appeal  from  circuit  court,  Jefferson 
c«)unty. 

"Not  to  be  officially  reportwJ." 

Orant  Thomas  was  convicted  of  mur- 
'der.  and  he  appeals.     Afflrnied. 

Clias.  G.  Richie  and  A.  Lincoln  Dembitt, 
for  appellant.  11'.  J.  Bendrick,  for  the 
'Commonwealth. 

FiiYOR,  J.  The  appellant  has  been  con- 
Tlcted  of  the  murder  of  Birdie  I'olcmnn, 
upon  circumstantial  testimony  alone,  aud 
his  punishment  fixed  nt  death.  The  wo- 
man killed  and  herhushnnd  lived  on  Orms- 
•by  avenue,  between  Ninth  and  Tenth 
streets.  In  the  city  uf  Loulsviliu.  Mollie 
Surrett,  a  witness,  and  her  husband,  lived 
on  the  samn  street,  directly  opposite  the 
bouse  of  the  deL-eawett.  On  the  t>th  of 
February— the    morning   of   the  day  on 


which  themurder  took  |)lace — this  witness 
saw  the  deceased,  about  halt  past  7 
o'clock,  enter  the  woman's  dwelliuK.  The 
husband  of  the  deceased  had,  as  the  proof 
shows,  left  bis  house  at  So'clock.and  i^ooa 
to  his  work  in  another  part  of  the  city. 
They  bad  no  children,  and  frniaall  tlietes- 
tlmony  there  was  do  one  In  Birdie's  liouse 
from  the  time  her  husband  left  until  she 
was  found  dead,  but  the  accuse<l.  The 
evidence  conduces  to  sliow  that  the  de- 
ceased and  the  accused  had  some  trouble 
about  a  week  previous,  in  which  anery 
words  passed,  but  nothing  more.  Tbe 
witness  states  that  the  accused  entered 
the  door  without  knocking..  That  be  re- 
turned to  the  door,  and  looked  up  and 
down  the  railroad:  then  went  n round 
tbe  house,  returned,  and  pushed  the- door 
open.  He  came  a^iain  to  tbe  doi>r,  and 
closed  It.  and  asain  looked  out.  His  con- 
duct attracted  the  attention  of  the  wit- 
ness, but  she  left  her  house  shortly  after, 
and  when  she  r«tnrne<l  ascertained  tliat 
Birdie  was  dead.  Philip  Durrett,  tbe  hus- 
band of  this  witnesss,  saw  tbe  deceased 
and  the  accused  standing  In  tbe  door. 
The  accused  took  hold  of  tbe  deceased, 
and  Jerked  lier  back,  and  slammed  the 
door.  This  was  about  haltpast 7.  Neither 
of  these  witnesses  saw  the  accused  leave 
the  house,  and  no  one  seems  to  have  at^n 
him  about  the  premises  until  after  10 
o'clock,  and  after  the  woman  was  found 
murdered.  She  was  broised  on  the  head, 
evidently  such  a  blow  as  would  make  ber 
insensible,  and  then  strangled,  either  with 
a  scarf,  that  was  found  about  ber  neck, 
or  with  tbe  bands  of  the  murderer.  Tbe 
condition  of  tbe  bedclotbing  gave  evi- 
dcnce  of  an  assault  and  realatance  by  tbe 
one  party  or  tbe  other  when  this  crime 
was  being  perpetrated. 

The  appellant    proves  an  alibi  by  his 
mother,    brother,     father,    and     others, 
and.  If  their  testimony  is  to  be  believed, 
he  Is  innocent  of  the  charge  made  against 
him.    After  hearing  of  the  death  of  the 
woman,  he  assisted   in  the  preparations 
for  theburial.and  went  to  Inform  the  has- 
band  of  his  wife's  death.    These  circum- 
stances conduced   to  show  Innocence,  and 
at   the  same  time  might  well  be  regarded 
as  a  means  resorted  to  by  the  accused  to 
prevent  being  suspected  of  having  com- 
mitted the  atrocious  crime.    There  can  be 
but  little  doubt  as  to  the  accused  being  In 
the  room   of  the  deceased   that  morning. 
The  testimony  of  Dobbins,  an  Intelligent 
witness,  corroborates  the  statements  of 
Durrett  and  wife.    He  says  that  he  ssw 
the  accused  enter  the  house  ul  Coleman 
that   morning,  and  it  was  his  recognition 
of  the  accused  that  caused  bis  arrest.    Tbe 
accused   denies    being    with  the  deceaiied 
that  morning,  or  In  her   house;    but  we 
thlu'k   the  testimony  conclusively  shows 
that   he  was  In  the  house  of  the  deceased, 
and  bis  conduct  conduces  strongl.v  to  fas- 
ten the  crime  upon  him.    It  was  the  prov- 
ince ol   the.  Jury  to   pass  on  the  facts,  and 
after  a  careful  reading  of  the  testimony 
we  are  not  prepared  to  say  that  the  ver- 
dict Is  not  suHtalned    by  the  teHtlmooy. 
The  legal  questions  raised   by  counsel  In 
an  argument  well   presented  and  Impres- 
sive do   not    authorite    a    reversal.    Tim 
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coroner,  wbo  teBtlfled  at  the  examining 
cdiirt,  waa  dead  wben  thin  trial  was  bad. 
His  8tatement«>,  or  the  eubtitance  of  them, 
■were  iiroven  by  others,  who  recollected 
toi8  Tentlmon.v.  The  accased  whs  present 
at  the  fxarninlnj;  trial,  aod  repretieiitpi]  by 
coui>Hel.  They  only  conduced  to  show 
that  the  deceased  came  to  her  death  by 
violence,  and  in  no  manner  prejudiced  the 
aceosed.  The  court  gave  the  wh«)le  law  of 
the  case.  No  instruction  for  involuntary 
manslaughter  should  have  been  given,  as 
there  was  not  a  slnRle  fact  opon  whicb 
ench  a  conclusion  could  have  been  reached. 
We  (>ercelve  no  variance  between  the  In- 
dictment and  the  proof.  The  charge  of 
strangling  and  choking  with  hands,  and 
facta  in  testimony  that  It  was  effected  by 
placinK  a  scarf  around  the  neck,  constl- 
tote  no  material  variance.  In  either  case 
the  offenselH  made  out  aslt  Issubstantln'lly 
alleged.  The  quarrel  between  the  accused 
and  tbe  deceased  a  week  before  the  murder 
was  competent  to  show  malice,  and  that 
the  accused  had  a  motive  for  taking  the 
life  of  the  deceased.  The  accused  has  had 
a  fair  trial;  has  certainly  been  well  and 
ably  defended ;  and  wearesatistied.both  on 
tbe  law  and  the  facts,  the  accused  should 
not  escape  punishment  for  hia  cruel  act  in 
taking  tbe  life  of  the  deceased. 
Judgment  affirmed. 


Easthhuhq  t.  Thomas  et  ml. 
(Court  of  Appeal*  of  Kentucky.    Sept.  84, 1883.) 

JUDOXETIT  OF  IXTBiUOK  COUKT — LlEX  OS   LaSD— 

FinNO  Transcript- Ari'BAL— Dismissal. 

1.  GiTil  Code,  {  723,  allowing  a  tnuiBcilpt 
of  a  jadgmeot  from  a  justice  or  quarterly  conrt 
to  be  filed  io  the  circuit  upon  a  return  of  "No 
property,"  and  declaring  the  same  remedies  there- 
on as  if  the  judgment  had  been  rendered  in  that 
court,  does  not  create  a  lien  upon  land  in  an  ac- 
tion mprely  for  goods  sold  ana  dclirered,  where 
the  claim  is  for  an  amonnt  less  than  the  Jnrisdic- 
tion  giren  to  sncb  eonrt 

2.  Although  a  Judgment  be  void  for  want  of 
jurisdiction,  an  appeal  tbarefrom  must  be  dto- 
missrd,  under  Code.  J  763,  where  no  motion  was 
made  lu  the  court  below  to  set  tlie  same  aside. 

Appeal  from  ctvcnit  court,  Morgan 
county. 

"To  be  ofBcially  reported." 

Action  by  Chiles,  Thomas  &  Co.  against 
W.  C.  E^Hterling.  Judgmentfor  plaintiffs. 
Defendant  appeals.     Dismissed. 

Jobn  T.  Hazeliiffg,  for  appellant.  John 
P.  Salvera,  for  appellees. 

Prtoit,  J.  Tbe  action  below  was  on  an 
account  (or  goods  aold  and  delivered, 
amounting  to  $46,  and  waa  Instituted  In 
the  circuit  court  with  a  view  of  obcalnlni: 
an  attachment  that  was  levied  on  the 
debtur'K  land,  he  owning  no  other  estate. 
We  are  aware  of  no  statute  conferring 
upon  tbe  circuit  courts  such  a  ]uriKdictluu, 
but.  on  the  contrary,  the  jurisdiction  is 
coniinetl  by  statute  to  the  courts  of  Jus- 
tires  of  the  peace  and  to  quarterly  courts. 
By  the  provisions  of  an  act  passed  In  the 
year  1sj»0,  the  real  estate  of  debtors  who 
uie  nonresidents,  and  who  have  no  per- 
sonal estate  sufficient  to  pay  the  debt, 
inivy  lie  subjected  by  a  proceeding  In  the 
circuit  court  In   the  same  manner  as  in 


cases  where  sucli  Jurisdiction  is  expressly 
conferred  on  circuit  courts.  It  is  there 
suggested  that  the  creditor  basno  remedy 
by  which  he  may  make  his  debt  out  of  the 
realty,  or  avail  himself  of  a  provisional 
remedy  for  that  purpose,  wliore  his  claim 
is  for  less  than  the  jurisdiction  given  to 
tbe  circuit  court.  The  mode  of  acquiring 
a  lien  on  the  land  by  attachment,  or  sub- 
jecting It  in  snch  a  case,  is  found  in  section 
723,  Civil  Code,  where  It  Is  provided  that 
upon  a  return  of  "No  property"  on  an  ex- 
ecution from  a  justice's  or  quarterly 
court  the  plaintiff  may  have  a  copy  of  the 
judgment,  execution,  and  return,  and, 
when  filed  in  the  clerk's  office  of  the  cir- 
cuit court,  he  becomes  entitled  to  the 
same  remedies  as  if  the  Judgment  had  been 
rendered  In  the  circuit  court.  It  Is  ar- 
gued that  a  lien  created  by  resorting  to 
a  provisional  remedy  should  confer  the  ju- 
risdiction upon  the  circuit  court  to  en- 
force the  lien  upon  land,  for  the  same  rea- 
son that  lleiis  arc  permitted  to  beenforced 
when  created  by  deed  or  by  contract.  As 
between  the  vendor  and  the  vendee,  where 
the  purchase  price  Is  less  than  950,  neither 
the  court  of  a  Justice  of  tbe  peace  nor  tlie 
quarterly  court  has  the  power  to  enforce 
the  contract  orsubject  the  land  to  the  lien 
created  by  the  contract.  The  Jurisdiction 
in  such  cases  Is  expressly  excluded  from  the 
inlerlor  tribunals,  and  the  circuit  court 
has  nrigliial  jurisdiction  of  all  matters  in 
law  and  equity  of  which  jurisdiction  is 
not  by  law  exclusively  delegated  to  some 
other  tribuitfll.  The  circuit  court  is  given 
the  Jurisdiction,  and  the  inferior  courts  ex- 
cluded from  exercising  it.  The  cause  of  ac- 
tion Is  for  goods  sold  and  delivered,  and 
is  for  less  tl)an  $50,  and,  the  provisional 
remedy  obtained  beln?  merely  In  aid  of 
the  Judgment  when  rendered,  the  court  bad 
no  jurisdiction  to  render  a  Judgment  for 
the  debt.  In  •  o«Me  of  lien  created  on 
land  by  contract,  the  right  to  enforce  it  is 
a  part  of  the  contract.  It  is  as  much  a 
part  tiT  the  cause  of  action  as  the  sum  to 
be  paid,  and,  the  inferior  court  having  no 
jnriHdictiou.  It  is  necessarily  conferred  ou 
the  circuit  court  by  the  very  terms  of  the 
act  regalnting  the  Jurisdiction  of  circuit 
courts.  Although  the  judgment  Is  void 
for  want  of  Jurisdiction,  the  appeal  must 
be  dismissed,  because  there  was  no  mo- 
tion made  In  the  court  below  to  set  the 
Judgment  aside,  as  required  by  Code, S  763. 
Tbe  appeal  is  dlBmissed. 


Faulknesr  v.  Duff. 
ICourt  of  Appeals  of  Kentucky.  Sept.  10, 1882. ) 
EUsBMF.NT— Right  or  Wat— Adasdonmext. 
The  clodng  of  a  gate  by  one  who  is  en- 
titled to  a  puss-way  over  another's  land,  and  the 
opening  of  a  way  several  hundred  yards  to  one 
side,  is  not  an  abiindonment  of  the  way  as  orig- 
inally laid,  although  tbe  change  may  not  be  In- 
-aiatad.  an  witbout  tiie  owner's  consent. 

Appeal  from  conrt  of  common  pleas, 
Montgomery  county. 
"Not  to  be  offlcinlly  reported." 
Action  by  S.  A.  Duff  against  A.  D.  Faulk- 
ner to  compel  the  openiug  of  a  certain 
pass-waj'  over  defendant's  land,  to  which 
ptaintlB  claimed  he  was  entitled,  and  for 
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an  injunction  against  the  further  closing 
oi  thp  same.  The  pn8B-^v'ay,  as  url^clnnlly 
fixed,  was  at  a  certain  gate,  marked  "X," 
on  the  accompanying  plat.  Thia  gate, 
however,  bad  been  closed  by  plalntlS,  wbo 
liud  built  a  (ence  in  front  of  It,  and  at- 
tempted to  change  the  way  by  leaving  an 
opening  some  200  yards  further  north. 
Defendant  had  closed  the  opening  thus 
left,  and  refused  to  allow  any  one  tu  pass. 
There  was  Judgment  forplaiutlD.  Defend- 
ant appeals.  Affirmed. 
The  following  is  the  plat: 


Tyler  £  Apper/iou,  for  appellant. 
<C  Day,  for  appellee. 


Wood 


Pbyor,  J.  It  la  manifest  from  tbeplead- 
ingH  and  exhibits  in  this  case  that  the  ap- 
pellee Is  entitled  to  this  pass-way  over  ap- 
pellant's land,  unless  by  bis  own  act,  in 
closing  the  gate  at  X  on  the  plat,  he  has 
estopped  hloiselt  trtim  its  use.  The  appel- 
lee closed  the  gate  at  X  by  erecting  a  fence 
In  front  of  it,  and  when  this  was  done  left 
an  opening  In  the  fence  about  200  yards 
north  ol  the  gate.    While  nacb  a  change 
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cuDld  DOt  bare  bt^n  made  without  appel- 
lant's cunsent,  still  tbis  was  not  an  aban- 
donment ot  tbe  right  to  paes.— time  bad 
not  barred  tbe  asHertinn  or  tbe  exer- 
tise  ot  tbe  right  to  pass ;  and  tbe  appel- 
lant Is  inslatlng  that  no  sach  right  exists, 
and  from  the  testimony  was  disposed,  In 
a  forcible  manner,  to  make  bimseK  the 
arbiter  in  the  controrerey  between  himself 
aod  tbe  appellee.  Tbe  appellee  and  blH  ten- 
ant had  tbe  right  to  the  u^e  of  tbe  pasa- 
way.    Tbe  Jndgment  is  affirmed. 


WiLLIAMB  T.  COOPBR  et  a/. 

(Court  qf  AppetOt  of  Kentucky.    Sept  24, 1893. ) 

BlTLT— TlMB  OF  FlLIHO — DiSCKBTION  OF  COURV— 

Dissolution  op  Xsjdnctiox. 

1.  Where  an  offer  la  made  to  file  a  reply  18 
months  after  the  answer  was  filed,  and  no  reason 
i)  given  for  not  haying  filed  it  before,  the  ac- 
tion of  the  lower  court  in  refusing  the  filing  b 
not  an  abase  of  discretion. 

2.  Where  a  motion  to  dissoire  an  injnnctlon 
ii  made  during  term  time,  no  noUoe  is  necessary. 

Appeal  from  circuit  court,  Morgan  coun- 
ty. 

"Not  to  be  officially  reported," 

Action  by  John  W.  WilllamB  against 
John  E.  Cooper  and  otherii.  From  a  judg- 
ment for  defendants,  plaintiff  appeals. 
Affirmed. 

\y.  W.  UeGaire,  tor  appellant.  John  E. 
Cooper,  tor  appellees. 

Prtob,  J.  At  the  April  term  of  the 
eonrt  for  the  year  18K8  the  defendants 
Died  their  answer,  and  some  18  months 
after,  at  a  subsequent  term  of  the  court, 
a  demurrer  was  filed  tu  the  answer,  and 
oTerrnled.  There  was  then  a  motion  to 
■sobmit,  and  an  offer  fur  tbe  first  time  to 
file  a  reply,  that  was  at  the  time  objected 
to.  There  waa  no  reason  or  valid  excuse 
given fornot  having  filed  (be  reply  sooner, 
and  we  cannot  stiy  tbe  court  nbiiEed  its 
discretion  In  refusing  the  filing.  Tbe  mo- 
tion to  dissolve  tbe  Injunction  was  made 
during  term  time,  and  no  notice  was  nec- 
essary; and,  the  Injnnctlon  having  been 
dixsolved,  the  greater  the  necessity  for  a 
reply  to  the  answer,  that  the  title  of  tbe 
land  might  be  settled.  But,  whether  so 
or  not,  this  court  ought  not  to  reverse 
upon  tbe  record  as  presented.    Afflrined. 


McCabtt  v.  Commonwealth. 

(Courl  of  AppeaU  of  Kentucky.   Sept.  34, 1802.) 

HoMiciDB— Intoxication  as  Defbnsi  — Exfeht 
Evidence. 

1.  It  is  no  defense  to  a  prosecution  for  mur- 
der that  defendant,  who  was  orderly  and  entirely 
mtiniia]  when  sober,  was  intoxicated  when  he 
iuUpd  deceaiied. 

2.  It  is  error  for  a  physician  to  give  an  opin- 
ion as  to  defendant's  mental  condition,  based  on 
lite  evidence  rather  than  on  a  hypothetical  state 
of  case. 

.appeal  from  circuit  court,  Jefferson 
county. 

"Not  to  be  officially  reported." 

Dennis  McCarty  was  cunrlcted  of  mar. 
der.  and  appeals.    Affirmed. 

Gardner  A  Moxley  and  E.  J.  McDermott, 
for  appellant.  W.J.  Hendrick,  for  tbe 
Com  luon  wealth. 


Bbnnktt,  J.  The  appellant  was  Indict- 
ed, tried, convicted,  and  sentenced  to  suffer 
tbe  death  penalty  in  the  Jefferson  circait 
court  for  murdering  his  wife.  The  evi- 
dence Is  that  the  appellant  was  seen  go- 
ing to  bis  and  bis  wife's  room,  upatairs, 
in  the  city  of  Louisville,  having  bis  hand 
n{)on  his  hip  pocket;  that  he  entered  said 
room,  and  shot  her  to  death,  no  one. 
however,  seeing  the  act;  but  the  appel- 
lant's son  entered  the  room  immediately 
after  the  firing  ceased,  and  while  his  fa- 
ther was  standing  uver  the  dead  body  of 
bis  mother,  snapping  bis  pistol  at  her. 
The  appellant  then  left  the  room,  and 
went  upon  the  street,  and  then  ran  across 
the  street,  and  in  running  across  the 
street  he  ran  into  a  wagon  and  fell ;  and  In 
falling  he  dropped  his  pistol.  A  little  boy 
picked  np  tbe  pistol,  and  offered  it  to  the 
appellant;  but  he  declined  to  take  it,  tell- 
ing him  to  throw  it  away.  He  then  ran 
on  until  he  was  captured,  after  which  be 
stated  he  had  killed  his  wife,  and  be  was 
glad  of  it;  also  that  his  wile  had  acted 
wrong,  etc. :  and  when  being  taken  to  jail, 
be  said  tliat  he  wascrasy;  also  be  bad, 
previous  to  the  killing,  quarreled  with  his 
wife,  telling  her  that,  it  be  should  kill  her, 
the  onl.v  thing  that  conld  be  done  with 
him  would  be  to  send  him  to  the  asylnni. 
The  only  excuse  made  for  him  by  connMel 
Is  that  be  was,  at  the  time  of  the  killing, 
insane.  The  jury,  under  correct  and  full 
instructions  upon  that  subject, found  that 
the  appellant,  at  the  time  he  killed  bis 
wife,  was  not  insane.  The  evidence  Is 
clenr  and  convincing  that  tbe  appellant, 
when  sober,  was  peaceable  and  orderly, 
and  entirely  rational ;  but,  when  drnnk.  he 
wa<<  quarrelsome,  and  would  torture  lan- 
guage and  conduct  into  intentional  in- 
snlts,  which  he  wonld  resent  by  having 
personal  dlffluultieM  with  the  parties.  But 
tliathewasnotinHane,ln  the  uensethattbe 
law  holds  to  excuse  crime,  there  is,  to  our 
mind,  no  shadow  of  doubt. 

But  the  counsel  insist  that  the  court 
erred  in  allowing  Dr.  Puny,  as  an  expert, 
to  give  his  opinion  as  to  the  npiiellant's 
mental  condition  from  the  evidence,  and 
not  compelling  him  to  give  his  opinion 
upon  a  hypothetical  state  of  uuKe.  It  is 
undoubtedly  true  the  doctor  sbouid  have 
spoken  from  a  hypothetical  state  of  case. 
See  Browu  v.  Com.,  14  BuHb,410.  It  in  also 
true  that  the  doctor  did  testify  all  the 
way  through  from  a  hypothetlral  state  of 
case,  except  In  the  single  Instance,  men- 
tioned by  counsel,  which  occurred  upon 
croRS-examinntion,  and  which  was  evi- 
dently an  Inndvertenco  by  the  common- 
wealth's attorney.  Bnt,  be  that  as  It 
may,  the  answer  to  the  qnestioo  did  not 
prejudice  the  substantial  riglits  of  the  ap- 
pellant. Tbe  question  that  was  put  to 
Dr.  Duugan,  and  ubjected  to  by  the  appel- 
lant, on  tbe  ground  that  it  was  not  hypo- 
thetical, was  clearly  hypothetical.  The 
judgment  Is  affiimed. 


8MITH  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.   Sept.  94,  IMS  ) 
Manslaugbter  — NROMnENT  Killing  rt  Ooard. 
A  prisoner  and  his  guard,  each  having  pis- 
tols, fired  "at  the  clouds,     and  then  exchanged 
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pl«tol«.  Immedlatelr  the  pistol  which  the  guard 
was  seen  handing  the  prisoner  was  fired  two  or 
three  times,  and  the  prisoner  fell  mortally  wound- 
ed, exclaiming  that  he  believed  he  was  shot.  The 
Siard's  statements  tended  to  show  that  he  fired 
e  fatal  shot,  but  not  that  he  killed  the  prisoner 
intentionally.  BM,  that  it  was  error  to  Instrnct 
the  Jury  that  defendant  was  guilty  of  manslaugh- 
ter if,  wLiie  the  relation  of  prisoner  and  guard 
existed,  he  "neglifieutlT,  in  discharging  firearnius, 
shut  and  killed  decedent,  his  derellcdon  in  hi* 
duty  as  guard  b^g  immateriaL 

Appeal  Irum  circuit  court, Knox  county. 

"To  be  ofBcIally  reported." 

William  Smith  was  convicted  of  man- 
BlauKhter,  and  appeals.    Reversed, 

J.  Nmtth  UayH  and  John  7\  Haya,  fur 
appellant.  IV.  J.  Headrick,  for  the  Com- 
mun  wealth. 

Lbwib,  J.  The  deceased,  James  Bailey, 
bad  on  the  same  day  of  bis  own  deutb 
killed  a  man  named  Minks,  and  was  ar- 
rested, and  taken  to  Barboursville.  But, 
the  examining:  trial  belnx  put  off,  he  was 
given  the  right  to  employ  a  Kuard,  and 
by  tbe  accommodating  constable  permit- 
ted to  SRiect  the  poraon  to  act  as  such, 
who  was  appellant.  Smith.  The  prisoner 
and  hlsK"ard,eacb  belngarmed,  theformer 
withalarKeandthe  latter  wltii  a  small  pis- 
tol and  shotKun, started  from  town,  with- 
out presence  of  the  constable,  to  go  tu 
the  residence  of  the  prisoner's  father, 
aliout  12  miles  distant,  to  return  on  day 
uf  the  trial,  or.  tor  all  the  officers  appar* 
eatly  cared,  never.  On  the  way  tlicy  met 
one  Gum  Hanimons,  who  permitted  the 
prisoner  to  ride  with  him  on  bin  mule,  the 
one  he  started  from  town  on  having  been 
taken  from  him  by  the  owner.  When 
they — the  prisoner,  guard,  and  Hammoos 
—got  within  a  short  distance  of  thedraw- 
bars  opening  into  bis  father's  farm,  the 
first  mentioned  proposed  to  Are  bis  pistol 
at  a  tree,  but  was  dissuaded  because  the 
mules  might  become  frightened,  though  It 
was  agreed  he  might  shoot  when  they 
got  to  the  drawbars.  Accordingly,  upon 
arrival  there,  all  dismounted,  and  tbe 
prisoner,  now  deceased,  commenced 
shooting  with  the  large  pistol,  not  at  a 
mark,  as  was  suggested  tu  him,  but,  as  he 
said  was  prefRralile,  "at  tbe  cloudn, "  and 
bis  guard,  now  appellant,  followed  his  ex- 
ample. After  two  shots  were  fired  by  eucb 
of  them,  tbe  deceased  culled  fur  the  small 
pistol, nt  the  same  time  handing  appellant 
the  large  one,  muzzle  foremost,  back  over 
his  shoulder,  (whether  tbe  right  or  left  Is 
not  stated.)  which  he  took,  handing  the 
small  one,  breech  foremost,  to  the  de- 
ceased. The  latterpistol  was  immediately 
fired  threti  or  four  times,  but  by  whom 
Hamroons  was  not  able  to  state,  because 
be  says  bis  attention  was  at  that  time 
given  to  his  mule.  When  he  turned  his  face 
towards  the  other  two  he  saw  the  de- 
ceased sinking  back  as  though  going  to 
■it  down,  and,  throwing  his  hands  behind 
him,  said,  "Bill,  I  believe  I  am  shot,"  and 
the  small  pistol  fell  directly  behind  him. 
The  pistol  ball,  which  caused  death  In 
about  five  minutes,  entered  his  back  below 
the  shoulder  blade,  and  to  right  of  the 
spine,  ranging  downward,  and  towards 
the  left  side.  Tbe  position  of  appellant 
at  the  time  of  the  shooting   was  to  the 


left  of  where  the  deceased  stood,  and  opoB 
higher  ground  about  two  feet.  If  Ham- 
moiiB,  the  oni.r  other  eyewitness  brsides 
appellant,  testified  truthfully,  it  does  not 
seem  to  us  at  all  probable  the  latter  shot 
the  deceased ;  for  i t  was  hardly  possible 
tor  him, occupying  the  position  he  as  well 
as  liammuns  testified  he  did,  to  bavesliot 
the  deceased  in  the  place  he  was  struck, 
and  given  to  the  bullet  the  direction  it 
took;  nor  is  it  natural  or  reasonable,  it 
he  had  done  so,  that  the  deceased  would 
have  with  bis  last  breath  used  words  in- 
dicating he  had  himself  done  it,  and  that 
appellant  was  not  to  blame.  Besides,  the 
deceased  having  handed  tbe  large  pistol 
to  appellant,  asking  nt  the  same  time  for 
the  small  one,  which  Hanimons  states  be 
saw  the  latter  In  the  act  of  giving  to  blm. 
It  is  scarcely  credible  that  as  many  as  three 
shots  vvBi-e  afterwards  fired  with  it  by  ap- 
pellant instead  of  tlie  deceased. 

But  there  is  testimony  of  statements 
subsequently  made  by  appellant  tending 
tu  show  he,  and  not  deceaiied.  flretl  tbe 
shot  that  caused  the  death,  though  there 
is  none  from  which  It  can  be  reasonably 
inferred  he  intentionally  shot  or  killed  de- 
ceased. The  court  gave  an  instruction 
applicable  to  a  case  of  murder,  tor  which 
aiipellant  was  Indicted,  tbe  usual  Instruc- 
tion us  to  manslaughter,  and  also  the  fol- 
lowing: "ir  tlie  Jury  shall  believe  from 
tbe  evidence,  to  the  exclusion  of  a  reasuo- 
able  doubt,  that  the  deceased  was  under 
arrest  and  In  charge  of  the  defendant  us 
a  guard,  then  It  was  his  duty,  not  only  to 
prHvent  an  escape  bj'  deceased,  but  also. 
as  tar  as  he  reasonably  could,  to  prutetrt 
deceased  from  violence;  and  if,  while  such 
relation  of  prisoner  and  guard  existed, 
they  shall  believe  from  tbe  evidence,  to 
the  exclusion  of  a  reasonable  doubt,  that 
the  defendant,  either  carelessly  or  negli- 
gently. In  discharging  firearms,  shot  and 
killed  said  Bulley,  they  will  find  him  guilty 
of  manslaughter,  and  fix  bis  punishment 
at  confinement  In  thu  penitentiary  not  les» 
than  one  nor  more  than  twenty -one  years, 
even  though  they  may  believe  that  defend- 
ant did  nut  intend  to  shoot  deceased." 
The  verdict  uf  the  Jury  reads  thus:  "We 
of  the  Jury  agree  and  find  the  defendant, 
Smith,  guilty  of  killing  by  the  reckless 
handling  of  firearms,  and  fix  bis  punl^li- 
ment  twu  yearH  In  the  state  priRuii."  The 
Jury  seems  nut  to  have  returued  a  verdict. 
In  terms,  of  manslaughter,  but  undertook 
to  describe  in  their  own  language  the 
offense  of  which  they  concluded  appellant 
WHS  guilty,  and  to  affix  the  punisbment 
provided  by  statute  for  the  terhnlcnl 
offeuse  of  manslaughter.  Cndnuhtedly 
an  act  may  he  so  heedless  and  incautious 
as  to  necessarily  be  deemed  wanton  and 
unlawful,  though  there  may  not  be  any 
express  intent  to  do  mischief,  and  the  par- 
ty  who  thereby  causes  death  will  beguilty 
of  manslaughter.  Sparks  v.  Com.,  S 
Bush,  111.  And  In  such  case  It  does  not, 
as  a  general  rule,  make  any  difference 
whether  tbe  party  whose  negligent  act 
causes  death  was  or  not  at  the  time  en- 
gaged In  discharge  of  legal  business. 
Chrystal  v.  Com.,  9  Bush,  660.  Ifut.  ns 
said  In  that  case,  there  are  exceptloiiti  to 
that  rule,  and  It  is  to  be  applied  In  full 
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force,  an  modified,  or  not  at  all,  according 
to  dreamatancea  of  each  case.    For  deatli 
may   reanlt  from   the  act  of  a  partj,  no- 
der  Boch  etrcamatancea  aa  to  atrlke  one  at 
flrat   blaah  ao  reckless  and  wanton  aa  to 
be  feloolouB,  tbonfcb  apparently  not  in- 
tended by  the  perpetrator;  as  where  atones 
or  hea Ty  timbera  are  thrown  from  the  top 
of  a  bouse  down  on  a  atreet  where  per- 
sona are  constantly  pasalnK-   On  tbeother 
band,  it  does  not  oecessariiy  follow,  when 
one  of  two  persons,  remote  from  other 
people,  accidentally  kills  another  dnring 
the  process  of  voluntarily  exchanging  load- 
ed weapons,  or  by  accidental  diacbarge  of 
bia  own  weapon  while  tbey  are  both  en- 
gaged  in  shooting  at  a  mark  or  into  the 
elouda,  tbat  snrh  act  is  of  such  reckless 
and  wanton  nature  as  to  be  felonious  or 
criminal.    Nor  does  It  seem  to  ua  probable 
tbat  tbeTerdlctof  thejnry  would  have  been 
returned  bnt  for  the  Instroctlon  quoted. 
Whether  appellant  was  guilty  or  not  of 
manslaughter  most  depenii  npon  the  time. 
place,  and    actual    circumstances   under 
which  it  occurred,  withont  regard  to   the 
rdatloa  of  guard  and  prisoner,  to  which  the 
cuort,  we  think  erroneously,  called  the  at- 
tt^tion  of  thejory.   If  appellant  was  der- 
elict iu  bis  duty  as  guard,  be  has  to  an- 
swer directly  therefor  otherwise  than  under 
an  indictment  for  murder,  and  his  failure 
to  do  duty  as  such  should  not  be  couald- 
<>red  in  determining  whether  while  he  and 
deceased    were     willingly,    and    not,    we 
think,  unlawfully,  engaged  in  firing  their 
piatols,    be  killed  him  in  such  negligent 
and  careleea  manner  an  to  be  wanton  and 
criminal.    It  aeema  to  us  the  question  of 
appellant's  criminality  shoold    be  deter- 
mined withont  regard  or  reference  to  the 
relation  of  guard  and  prisoner,  and  thein- 
HtructidD  mentioned  la  erroneous,  and  was 
well  calcnlated  to  mlalead  the  Jury,  to  ap- 
pellant's prejudice.     We  think  there  ought 
to    have    been    given  an  instruction  on 
the  subject  of  involnntary  manslaughter, 
ptinlshment  for  which  ia  fine  and  Impria- 
onment.    Judgment  reveraedfornew  trial. 


MclKTOSH  ▼.  COMMOXWBAI.TH. 

(CMirt  vf  Appeals  of  Kentucku.    Sept  23, 1S83. ) 

Appeal  from  circuit  court,  Breathitt 
couDty, 

"Not  to  be  ofBcially  reported." 

Thomas  Mclntoah  waa  convicted  of 
Btealing  saw  logs,  and  appeals.    Afltrmed. 

J.  J  C.  Bach.  K.  C.  Hurst,  and  J.  P.  all- 
ium, tor  a  ppellant.  TV.  J.  UeadHck,  for  the 
Cummon  wealth. 

Bbk.xktt,  J.  The  appellant  was  indict- 
ed, tried,  and  convicted  In  the  Breathitt 
circolt  court  for  Hicaling  30  sa w  loga,  the 
I>roperty  of  the  Ashor  Lumber  Company. 
The  evidence  clearly  establishes  the  fact 
that  the  appellant  did  wrongfully  and 
tniDdulently  take  and  carry  away  said 
logs,  the  property  of  the  .Anher  Lumber 
Company,  with  the  fraudulent  intent  of 
converting  them  to  his  own  use  and  mak- 
ing them  his  own  property,  without  the 
toosent  of  the  owner.  The  court's  In- 
*traction  accordawitli  theforegoing  view. 
We  see  no  reverallile  error  in  the  case. 

Tlie  Judgment  is  affirmed. 


McKBi.niN  et  al.  r.  Gooi.dv  et  nl. 

{Supreme  Court  of  Tennessee.    Kept  28, 1893.) 
CRBniTOBs'  Bill  —  Ubhedt  at  Law— Leqal  Db- 

MAKD      WITHOUT     JUUOUBNT  —  InsOLVBNCT      OF 

Obbtor. 

Min.  &  V.  Code,  H  5026-5038.  deolnrin* 
t'lat  •  creditor,  whose  execution  has  been  returned 
unsatisfied,  or  whose  demand  U  unenforceable  at 
law,  and  who  is  therefore  enable  to  obtain 
Judgment,  may  hare  a  remedy  in  equity,  or 
that  a  creditor  without  jndsment  may  liave 
■uch  remedy  to  set  aside  fraudulent  conrey- 
ancea,  do  not  extend  to  one  boldinfc  a  lefW 
demand,  bat  without  judement,  so  as  to  allow 
him  to  reach  and  snbject  to  the  satisfaetion  of 
hia  demand  an  equitable  interest,  not  leviable  at 
law,  in  the  absence  of  any  trust  or  fraud, 
and  merely  npon  the  eround  tbat  nothing  could 
be  made  out  of  the  debtor  at  law,  on  account  of 
inaolvency,  or  upon  the  ground  that  complainant 
had  been  obliged,  as  aurety.  to  pay  a  debt  for 
him,  or  bad  obtained  an  mjunction  restraining 
his  collectioa  or  assignment  of  the  said  e<iuitab]* 
interest. 

Appeal  from  chancery  court,  McMInn 
county;  T.  M.  Mu(\innbli., Chancellor. 

Bill  In  equity  by  McKeldln  &  Nixon 
nealnst  J.  S.  Oouldy  and  others  to  aub- 
Ject  a  certain  Interest  of  delendanta  to 
the  satislaction  of  complalnanta'  demand. 
Decree  for  defendants.  Complainants  ap- 
peal.   Affirmed. 

Biirkett,  MiUtr&  Turley.  for  appellants. 
Barblsua  Jk  Hoberts,  for  appellees. 

LrRTON,  J.  This  is  a  bill  in  equity.  Th» 
queation  presented  is  as  to  whether  a 
court  of  equity  baa  juriadlctlon  to  aid  a 
creditor  at  largo,  holding  a  legal  demand, 
to  reach  and  aubject  to  the  satisfaction  of 
hla  claim  an  equitable  Interest  not  levia- 
ble at  law,  there  being  no  truat,  fraud,  or 
lien,  when  such  interpoHitlon  ia  aougbt 
alone  upon  the  allegation  that  the  debtor 
is  Insolvent,  and  tbat  nothing  can  b» 
made  out  of  him  at  law.  The  original  Jo- 
riadiction  of  courts  of  equity  to  aid  m 
creditor  holding  a  legal  demand  waa  lim- 
ited to  those  cases  in  which  there  wa» 
some  element  of  fraud  affecting  the  reme- 
dy at  law  as  to  assets  subject  to  exeev- 
tlon  but  for  the  interposition  of  fraud, 
and  to  those  cases  where  there  was  soma* 
element  of  trust  peculiarly  entitling  th» 
creditor  to  subject  a  specific  asset  to  the 
satisfaction  nf  bis  demand.  Bnt,  where 
neither  trust  nor  fraud  appeared,  aucb 
courts  had  uo  Jurisdiction  to  aid  such  a 
creditor,  even  though  he  had  exIiauHteil 
his  remedy  at  law.  Erwln  v.  Oidbara,  ft 
Yerg.  186;  Ewing  v.  Cantrell,  MeIgH,  864; 
.Tourolmou  v.  MasReiiKlli,  86  Tenn.  119,  5  8. 
W.  Rep.  719;  Porter  v.  Lee,  K8  Tenn.  791, 
14  a.  W.  Rep.  218.  To  remedy  this  defect, 
our  act  of  1833  was  enacted.  Its  provi- 
sions now  tronstitute  sections  5026-.')U30, 
inclnaive,  in  Mill,  ft  V.  Code.  Under  sec- 
tion 5026,  the  creditor  whose  executioik 
bad  bei-tt  returned  unsatisfied  may  file  his 
bill  in  equity  to  compel  the  dlacovery  ot 
auy  property  belonging  to  bis  debtor, 
including  vtocks,  chosea  in  action,  or 
money  due.  Under  the  next  section,  the 
court  la  given  power  to  prevent  the  trans- 
fer, payment,  or  delivery  of  such  property, 
and  to  subject  same  to  the  aatisfnction  of 
the  creditor,  whether  such  pro])erty  was 
■abject  to  execution  or  not.    By  5090,  a 
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remedy  In  equity  is  given  (1)  In  all  canes 
where  peraonal  service  of  persons  cannot 
be  made  at  law,  and  where  no  uriglnal 
attachment  at  law  will  lie,  and  no  jodg- 
ment  at  law  can  be  obtained ;  (2)  In  cases 
where  the  demand  Is  purely  of  an  equita- 
ble nature.  The  complainants  are  not 
judgment  creditors.  They  are  not,  there- 
fore, within  the  proTlsions  of  60126.  Judg- 
ment at  law  could  have  been  had.  They 
are  not,  therefore,  within  section  5030. 
By  the  act  of  1851-52,  carried  into  the 
Code  as  sections  5031-50.S8,  both  inclu- 
flive,  (Mill.  &  V.  Code,)  a  creditor  without 
judgment  may  die  his  bill  in  equity  to  set 
aside  fraudulent  conveyances,  and  to  sub- 
ject the  property  to  the  satisfaction  of  his 
demand.  Complainants  donot  allege  any 
fraud,  and  they  are  therefore  not  within 
the  provisions  ol  this  stntute. 

It  Is  very  obvious  that  the  statutes  en- 
larging the  power  of  courts  of  equity  to 
aid  a  creditor  l>y  subjecting  to  the  satis- 
faction of  bis  demand  an  equitable  inter- 
est do  not  extend  to  a  case  where  such 
■creditor  is  not  a  judgment  creditor,  nor 
■a  creditor  at  large  seeking  to  set  aside  a 
fraudulent  conveyance,  nor  a  creditor 
whose  demand  is  secured  by  Hen.  nor  a 
creditor  asserting  some  character  of  trust 
in  the  property  he  seeks  to  appropriate. 
In  eqnit.v  no  one  was  a  creditor,  or  rec- 
ognized as  such,  until  be  had  first  ob- 
tained a  Judgment  at  law  or  adecree  Ineq- 
uity. Chester  v.  Greer,  5  Humph.  84  ;  Hop- 
Icins  V.  Webb,  9  Humph.  522.  Tiie  gener- 
al rule  is  therefore  that  a  judgment  must 
i)e  obtained,  and  certain  steps  taken  to- 
wards enfoiclng  or  perfecting  such  judg- 
mcnt,  before  a  p.'^rsou  is  entitled  to  Insti- 
tute a  suit  of  this  character.  **  in  this  rule, " 
«HyB  Mr.  I*omeroy,  "  there  is  uniformity 
of  opinion,  but  the  difficulty  arises  in  de- 
termining exactly  how  far  a  plaintiff 
fthonld  proceed  after  he  has  obtained  his 
jnilKment. "  "*  It  is,  of  course,  necesHary  for 
him  to  allege  aud  prove  t.hnt  he  h&a  taken 
the  necessary  steps  at  law  before  he  can 
«bow  a  caHB  requiring  the  interposition  of 
equity."  8  Pom.Eq.  .fur.  §  1415.  Our  own 
cases  illustrate  the  character  of  questions 
which  have  arisen  concerning  the  steps 
after  judgment  necessary  before  he  can 
resort  to  equity.  McNairy  v.  Eastland,  10 
Yerg.  314:  Montgomery  v.  McGhee,  7 
Humph.  ^;  Einbree  v.  Reeve,  6  Humph. 
38;  Turley  v.  Taylor,  3  Lea,  171, 

The  tact  thattlie  debtor  Is  insolvent,  and 
nothing  can  be  made  out  of  him  at  law, 
4s  no  reason  for  resort  to  equity.  The 
tnere  poverty  of  a  debtor  is  no  ground  for 
taking  jurisdiction  in  favor  of  a  creditor 
at  large.  When  a  proper  creilltors'  bill  Is 
filed,  either  under  the  inherent  power  of 
courts  of  equitv  or  under  the  extended 
power  of  that  co.trt  under  the  statute  to 
aid  a  creditor,  a  lien  exists  from  the  tiling 
of  the  t-lli  independent  of  statute.  Pea- 
cock V.  Tompkins,  Meigs,  S17;  Brooks  v. 
Oibson,  7  Len,  274.  In  consequence  of  this 
equitable  lien,  a  decree  subjecting  tbeprop- 
«rty  upon  which  it  rests  is  within  the  pow- 
er of  the  court.  Here  complainants  nc- 
<]ulred  no  lien  by  the  flling  of  tbeir  bill, 
and  none  existed  by  reason  of  contract 
or  otherwise.  Hence  a  decree  subjecting 
a  particular  asset  to  tbe  satislautlon  of 


complainants'  demand  wonld  baTe  been 
coram  conjadlce.  Smith  v.  Railroad  Co., 
99  U.  S.  398. 

Tbe  fact  that  complainants  were  snre- 
ties,  and,  as  such,  bad  paid  the  debt  ol 
defendants,  affords  no  ground  whatever  for 
subjecting  this  equitable  Interest  of  tbeir 
debtor.  This  interest  was  In  no  way 
affected  by  any  trust,  and  had  no  connec- 
tion with  the  demand  of  complainants. 
The  fact  that  complainants  obtained  an 
Injunction  restraining  the  defendants 
from  collecting  or  assigning  the  fund 
sought  to  be  subjected,  ga  ve  tbe  ronrt  no 
jurisdiction  by  decree  to  appropriate  that 
fund  to  this  debt.  Tbe  fact  of  insolvency 
Is  no  reason,  by  itself,  for  ttae  issuance  oj 
an  Injunction  restraining  tbe  debtor's  nan 
of  bis  property.  The  decree  discharging 
the  injunction  or  final  hearing  was  proper. 
Gibs.  Suits  Ch.  788.  The  jurisdiction  of 
the  court  to  entertain  theblll,confeired  by 
ourlate  statute,(or  the  purpose  of  render- 
ing judgment  for  the  debt,  is  quite  distinct 
from  its  jurlHdictitm  to  subject  to  the 
satisfaction  of  the  judgment  the  equita- 
ble interest  of  the  debtor  pointed  out  in 
the  bill.  It  had  jurisdiction  to  grant  a 
decree  for  the  debt;  it  had  none  to  grant 
the  further  relief  sought. 

Tbe  decree mnst  be  affirmed. 


State  v.  Wblls. 

(Supreme  Court  of  Missouri,  Dlvltion  Ifo.  t, 
Oct  4,  X898.) 

Cbimixal  Law — IxaTRCcrioxs — ^RBAsoMABt.c 

Doubt — ^Testimoxt  op  Acci'sed. 

1.  Defendant  la  not  entided  to  stn^e  out 
ench  material  fact  in  a  criminal  action  for  an  in- 
strucrton  as  to  acquittal,  in  case  merely  of  a  rea- 
sonable donbt  as  to  the  evidence  in  regard  to 
such  fact,  but  the  doubt  must  be  upon  the  whole 
case. 

2.  An  inatniction  that  a  reasonable  doubt 
must  l>e  a  substantial  doubt,  based  upon  tbe  evi- 
dence or  lack  of  evidence  on  the  whole  case,  and 
not  a  mere  possibility  of  innocence,  is  unob- 
jectionable, aside  from  its  rerbosity,  and  as  fa- 
vorable as  any  one  would  have  a  richt  to  ask. 

8.  Ad  instruction  that  one  accused  of  crime  is 
a  competent  witness  in  his  own  behalf  and  Is  to  l>e 
treated  the  same  as  if  he  were  not  interested,  or 
a  iJart^r,  except  that  he  is  not  pliable  to  cross-ex- 
amination, and  that  the  court  is  bound  to  recog- 
nize such  testimony,  and  declare  the  law  ari<nn{; 
thereon  tlie  same  as  for  any  other  witness,  but 
that  the  jury  may  take  Into  consideration  any 
interest,  prejudice,  or  bias,  is  not  objectionable  in 
commenting  uufarorably  upon  the  testimony  of 
such  a  person. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  Thomas  H.  Bacon,  Judge. 

Indictment  against  Ben  Wells  for  assault 
with  intent  to  ravish.  Judgment  of  con- 
viction.   Defendant  appeals.    Affirmed. 

R.  N.  Uitdtne,  for  appellant.  Juhn  31. 
Wood,  Atty.  Gen.,  tor  the  State. 

Tbomas,  J.  Tbe  defendant  was  con- 
victed in  the  circuit  court  of  Monroe  coun- 
ty in  November,  1891,  for  an  assault  upon 
Rose  Vivian  with  intent  to  ravish  her,  and 
was  sentenced  therefor  to  Imprisonment 
In  the  pouitentiaryforatermof  two  years, 
and  he  has  a  ppealed  to  this  court.  Tbe 
only  err(»r  axMigned  for  the  reversal  ol  tbe 
judgment  is  giving  the  Following  Instruc- 
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tloDB  to  the  Jury :   "  Am  to  the  law  ariBing 
npou  any   testlinony  in  the  case  tending 
to  prove  or  disprove  anything  in  iaaue,  it 
is  the  duty  ot  the  conrt  to  instruct  irre- 
spective of  any  questlun  as  to  the  credibil- 
ity uf  any   witness  on   whose  testimony 
such  instroction  may  be  founded,  and  irre> 
apective  ol  the  probahliltles  ot  such  testi- 
mony, and  irrespective  of  the  vaiue  of  the 
evidence  furnished   by  such  testimony.    It 
is  cot  the  doty  ot  the  court  to  give,  and 
the  conrt  In  no  case  undertakes  to  give, 
any  iostrucllon  hypotbecnting  anything 
which  no  testimony  in  the  ciiselnany  wise 
t<>u(lB  to  prove.    But  ail  questions  of  cred- 
ibility, probability,  and  value  aforesaid 
are  ezclosively  tor  the  determination  of 
the  Jury,  and  it  is  for  the  ]ury  alone  to 
say  whether  or  not  the  proof  raakea  out 
the  case  put  by  a  hypothetical  instruction. 
No  BDcb  Inatraction  Is  to  be  taken  as  any 
intimation  that  any  tiling  has  been  proved 
-or  disproved,  and  no  instruction  is  to  be 
taken  as  eitlier  in  commendation  or  dis- 
paragement ot  any  testimony  or  evidence 
Id  the  cause.    The  defendant  testifying  in 
the  case  is    a   competent  witness  in  the 
cause.    As  bucb  competent  witness,  such 
defendant  is  to  be  treated  the  same  as  if 
»uch  defendant  were  not  a  party  and  not 
interested,  and  to  be  so  treated  in  ail  re- 
spects, except  that  such  defendant,  as  such 
witness,  is  not    liable   to  cross-examioa- 
tlnn  or  reflection  as  to  any  matter  not  re- 
ferred to  in  such  defendant's  examination 
in  chief.    Tlio  instructions  are  bound  to 
recognixe  snch  defendant's  testimony,  and 
•leclure  the  law  arising  on  the  case  dis- 
closed by  such  defendant's  testimony,  the 
same  as  it  snch    defendant    were   not   a 
l>arty  and  not  interested ;  but  in  weighing 
the  whole  evidence  the  Jury  may  consider 
tlie   Interest,  if    any,    prejudice,  bins,  if 
any,  or  relationship.  If  any,  of  any   wit- 
nrog  who  may  have  testified  in  the  case, 
Cntil  defendant's  alleged  guilt,  if  any,  Is 
proved  beyond  a  reasonable  doubt  ol  de- 
fendant's guilt,  the  law  presumes  the  de- 
fendant Innocent.    The  burden  is  on  the 
xtate  to   prove,  under   the   instructions 
herein,  by  evidence,  prevailing  over  every 
<l«teD8e  herein,  all  the  things  necessary  to 
the  proof  of  defendant's  guilt  as  alleged. 
Besides  thiti,  the   burden  Is  on  the  state  to 
prove,   beyond   a   reasonable  doubt,   the 
flefendant's  alleged  gnilt.    The  bunlen  ot 
proving  beyond  a  reasonable  donbt  the 
•Ictendant's  alleged  guilt  is  a  burden   that 
nerer  Ih  shiited.and  that  cannot  beslilfted. 
B;  sufb  reasonable  doubt   Is   meant,  not 
4  reasonable  doubt  us  to  the  proof  or  dis- 
proof of  some   one   or   some  of  several 
things  which,  if  proved,  may  be  from  the 
CThlencefaond  coil  tributlve  or  necessary  to 
proof  of  defendant's   alleged  guilt,  but, 
on  the  whole  case,  a  reasonable  doubt  of 
'lefenOsnt's  guilt.    The   proof,   if  any.  of 
'lelendant's  alleged  gnilt  cannot  be  made, 
except  by    evidence  exclndins;  a   reason- 
able donbt  of  defendant's  alleged  guilt. 
^0  excloda   snch  reasonable   doubt,  the 
')>tt8.  If  any.    In   evidence,   and  circum- 
stances, if  any.  In  evidence,  must  be  not 
onljr  consistent  with  defendant's  guilt  as 
alleged,  but  also  inconsistent  with  any 


reasonable  hypothesis  consistent  with  de- 
fendant's innocence.  A  reasonable  doubt 
ot  defendant's  alleged  guHt  roust  be  a  sub- 
Btantial  doubt  ot  defendant's  guilt  based 
on  and  arising  from  the  evidence,  or  lack 
of  evidence,  on  the  whole  case,  and  not  a 
mere  possibility  of  defendant's  innocence. 
It,  from  all  the  evidence,  the  Jury  enter- 
tain a  reasonable  doubt  ot  defendant's 
guilt,  they  must  find  the  defendant  not 
guilty." 

The  first  objection  to  these  instrnctions 
Is  that  they  do  not  correctly  declare  the 
law  of  reasonable  doubt,  in  telling  the 
Jury  that,  "by  reasonable  donbt  is  meant, 
not  a  reasonable  doubt  as  to  the  proof  or 
disproof  of  some  one  or  more  ot  several 
things,  which,  if  proved,  may  be  from  tiie 
evidence  contribntive  or  necessary  to 
proof  of  defendant's  alleged  gnilt,  but,  on 
the  whole  ease,  a  reanonable  donbt  of 
defendant's  guilt."  it  is  well  settled  in 
Missouri  that  a  defendant  has  no  right  to 
single  out  each  material  fact,  and  to 
have  the  court  direct  the  jury  that,  if  they 
have  a  reasonable  doubt  as  to  the  evi- 
dence of  such  fact,  they  ought  to  acquit. 
State  V.  Schoenwald.  31  Mo.  147;  State  v. 
Christian,  6fi  Mo.  13S.  This  Instruction  cor- 
rectly told  the  jury.  In  substance,  that  a 
doubt  as  to  a  single  fact  in  the  case  was 
not  enough ;  that  the  doubt  mast  beupon 
the  whole  case.  Again,  it  is  Insisted  that 
it  was  error  to  instruct  the  jury  that  "a 
reasontiblp  doubt  of  defendant's  alleged 
guilt  Aiust  be  a  substantial  donbtof  defend- 
ant's guilt,  boKPd  on  and  arising  from  the 
evidence  or  lack  of  evidence  on  the  whole 
case,  and  not  a  mere  possibility  of  defend- 
ant's innocence."  We  cannot  conceive 
bow  a  doubt  In  a  concrete  case  can  arise, 
except  "from  tiie  evidence  or  lack  of  evi- 
dence."  Taking  the  whole  Instruction  to- 
gether, it  is  as  favorable  to  defendant  as 
he  has  a  right  to  ank,  and,  aside  from  its 
verbosity,  is  unubjectionable.  The  at- 
tempts of  the  courts  to  make  the  dcHni- 
tion  of  "reasonable  doubt"  by  para- 
phrases moi-eintelliglble  to  Juries  are  futile. 
We  may  change  the  form  of  the  instruc- 
tion, but  we  do  not,  and  Indeed  cannot, 
remove  the  dlfflcuity.  Ah  soon  as  a  iier- 
son  forinnlates  a  derlnition  in  the  clearest 
and  moat  perspicacious  language  he  is 
master  of,  he  has  at  once  an  irresistible 
desire  to  define  the  definition,  and  the 
more  verbose  the  definition  la  the  more 
ambiguous  it  is,  as  a  rnle. 

The  second  objection  to  the  Instructions 
is  that  they  unfavorably  comment  upon 
the  defendant's  testimony.  In  this  view 
we  do  not  concur.  These  instructions  on 
this  point  are  more  favorable  to  defend- 
ant thanany  that  have  comeunderourob- 
servatlon.  The  court  in  its  other  instrnc- 
tions very  clearly  set  out  all  the  essential 
facts  the  Jury  had  to  find  in  order  to  con- 
vict, and  the  defendant's  attorney  con- 
cedes tnat" there  was  evidence  tinding  to 
show  defendant's  guilt,  as  well  us  evidence 
tending  to  show  he  was  not  guilty"  ot 
the  charge  against  him,  and  hence  we  do 
not  feel  it  to  be  our  province  to  Interfere 
with  the  verdict,  and  the  judgment  is  ao> 
cordtugly  affirmed.    All  concur. 
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Raoan  et  &L  T.  Kansas  Citt  &  8.  E.  R. 
Co. 

(Supreme  Court  of  Missouri,  DMsUm  No.  2. 

Sept.  20,1893.) 

Bhine2>t  Domain— Damaobs—Optvion  Kvidenob 
— Pkior  FuHCBASB—MisjoiNDBR— Objection. 

1.  An  objection  to  maldnfr  a  person  a  paitr 
plaintiff  after  tlie  original  petition  has  been  filed, 
and  allon-ine  an  amended  petition,  if  available 
at  all,  can  be  taken  only  by  demurrer  or  answer, 
and  is  not  to  be  delayed  until  tbe  introduction  of 
evidence. 

2.  In  an  action  against  a  railroad  company 
for  approprintinR  land  for  a  risht  of  way,  proof 
that  plaintiff's  husband  bad  been  paid  for  the 
land  by  a  company  under  which  defendant  claim- 
ed by  mesne  conveyances,  and  that  he  was  the 
authorized  agent  of  plaintiff,  should  have  been 
admitted. 

3.  Tbe  sereral  conreyances,  also,  should 
have  been  admitted  as  tending  to  prove  defend- 
ant's ownership,  since,  if  plaintiff  stood  by  and 
allowed  the  construction  of  the  road  over  her 
land  'without  protest,  this  would  entop  her,  not 
only  as  to  the  orii^nal  company,  but  as  to  Its 
grantee. 

4.  A  real-estate  agent,  who  has  long  resided 
In  a  certain  town,  and  has  property  listed  on  his 
books  in  a  certain  addition,  ia  competent  to  tes- 
tify as  to  the  value  of  property  in  tliat  addidon. 

5.  In  an  action  against  a  railroad  for  the  ap- 
propriation of  land  for  a  rl^t  of  way,  the  owner 
is  entitled  to  recover  tbe  value  of  the  land  taken, 
and  the  damages,  if  any.  to  the  tract  of  whicli 
it  forms  a  part,  estimated  as  of  the  date  of  tak- 
ing possession,  less  the  benefits  peculiar  to  said 
tract  from  the  location  of  the  road.  McReynolds 
V.  Railroad  Co,  (Mo.)  19  a  W.  Rep.  824.  fol- 
lowed. 

Appeal  from  drcoit  court,  Jackson  coun- 
ty;  James  Gibbon,  Judge. 

Action  bj  Lucinda  H.Rajran  and  otbcni 
against  the  Kansas  City  &  South  Eastern 
Railroad  Company.  Judsfment  fur  plain- 
tiffs. Defendant  appeals.  Reversed.  Tbe 
following  are  tbe  instructions  referred  to 
In  the  opinion: 

'First.  The  court  Instructs  the  jury  that 
if  yon  believe  from  the  evidence  that  the 
defendant,  in  ltt87,  entered  into  and  took 
possession  of  the  property  In  controversy, 
and  graded  and  constructed  tnelr  railroad 
thereon,  and  appropriated  said  property 
to  their  own  use,  then  your  finding  must 
be  for  the  plaintiffs.  Second.  In  estiiunt- 
Ing  the  damages  to  the  land  In  controver- 
sy, the  jury  will  consider  the  quality  and 
value  of  the  land  taken  by  the  defendant 
company  for  a  right  of  way,  and  tUe  dam- 
ages to  the  whole  tract  by  reason  of  the 
road  running  through  It,  and  deduct  from 
these  amounts  the  benefits.  If  any,  pecul- 
iar to  said  tract  of  land,  arising  from  the 
running  of  tbe  road  through  the  same; 
and  by  peculiar  benefits  to  the  land  is 
meant  such  benefits  as  that  land  derives 
from  the  location  of  the  road,  which  are 
not  common  to  the  other  lands  in  the 
same  neighborhood ;  and  in  this  connection 
you  are  instructed  that  the  ilamages  are 
to  be  fixed  and  determined  as  ol  the  date 
that  the  defendant  the  Kansas  City  & 
South   Eastern   Railrond   Company   took 

fiossession  of  the  lots  in  controversy.  In 
887,  and  not  of  any  other  date;  but  In 
DO  event  can  your  v«rdict  exceed  seven 
thousnnd  dollars.  Third.  The  court  in- 
structs the  jury  that  the  evidence  intro- 
duced in  tbia  case  shows  tbe  title  to  lots 


twenty  and  twenty-one,  In  Catherine  Pnr- 
dom's  addition  to  Westport.ln  controver- 
sy, to  have  been  In  the  plaintifrs,  Lucinda 
H.  Ragan  and  her  trustee,  at  tbe  time  tbe 
defendant  entered  thereon.  Fourth.  The 
court  instructs  the  Jury  that,  in  arriving 
at  their  verdict  in  this  cause,  they  ranst 
be  governed  by  the  law  as  given  to  theiD 
by  the  court,  and  the  testimony  intr«>- 
dured,  and  this  alone  must  be  your  guide. 
Fifth.  Any  verdict  you  may  render  will 
not  vest  fee-simple  title  in  the  railroad, 
because,  under  the  laws  of  this  state,  land 
taken  for  railroad  purposes  does  not  take 
the  fee-simple  title  from  the  owner,  bat 
gives  the  railroad  company  the  right  to 
use  always,  for  railroad  purposes,  and.  it 
the  railrii.ad  company  should  ever  cease t<^ 
use  the  laud,  the  right  of  possession  ii» 
the  railroad  would  cease.  Sixth.  By  tbe- 
term  'market  value'  Is  meant  that  prioo 
that  the  pruperty  would  have  brought  in 
the  market;  that  is.  Just  such  an  amount 
as  plaintiff  could  have  obtained  if  he  had 
gone  upon  the  market,  and  after  a  rea- 
sonable time,  in  attempting  to  sell,  bad 
acid  the  same." 

John/ton  Jt  Lacan,  for  appellant.  Ken- 
nedy &  Robinson  and  Robinson,  0'Qr»dy 
(ft  hHrltlfss,  for  respondents. 

Ga.ntt,  p.  J.  This  is  an  action  for  dam- 
ages for  the  appropriation  by  the  defend- 
ant of  a  strip  of  land  1(X)  fe^t  wide, 
through  lots  20  and  '21,  in  Catherine  Pnr- 
dom's  addition  to  the  town,  now  city,  of 
Westport,  in  Jackbon  county.  Mo.  Th» 
property  has  a  frontage  of  1!^  feet  i>n  Mill 
street,  and  a  depth  of  120  feet.  The  plain- 
tiffs are  Mrs.  Lucinda  Rngan  and  her  bun- 
band  and  Thomas  Kennedy,  her  trustee, 
under  appointment  of  the  circnit  court. 
According  to  the  petition  and  the  great 
weight  of  evidence,  Mra.  Ragan  is,  and  has 
been  since  1859,  the  owner  in  tee  simple,  to 
her  sole  and  separate  use,  of  the  said  reni 
estate,  by  virtue  of  a  deed  to  tier,  to  said 
property,  from  her  mother,  Mrs.  Pnrdom. 
William  P.  Lea  was  the  orlgiual  trustee, 
hutdled  before  this  action  was  commenced. 
After  this  suit  was  begun  the  plaintillB 
bad  Mr.  Kennedy  appointed  trustee  in  lieu 
of  Lea,  deceased,  and  he  was  then  mad» 
a  party  plaintiff  in  an  amended  petition. 
In  1874  the  Kansas  City,  Memphis  &  Mo- 
bile Railroad  Company  graded  a  right  of 
way  through  these  lots,  and  tore  down 
the  fencing.  The  defendant,  in  1H86,  was 
organized  as  a  railroad  company,  and 
took  deeds  from  the  various  owners  who 
had  suci-eeded  to  the  rights  of  the  Kan- 
sas City,  Memphis  &  .Mobile  Railroad, 
among  others,  to  this  right  of  way.  In 
1887  the  defendant  took  possession  and 
laid  its  trnck  through  these  premises.  Tbe 
plaintiffs  claim  that  .Mrs.  Ragun  never 
parted  with  her  title,  and  has  not  been 
paid  for  the  right  of  way.  The  defendant 
claims  that  the  Kansas  City,  Memphis  & 
Mobile  paid  Mrs.  Ragan's  husband  $600 
In  full  for  the  right  of  way;  that  he  was 
her  duly-authorlied  agent  tor  that  pur- 
pose; and  that,  in  pursuance  ot  that  ar- 
rangement, the  old  company,  with  her 
consent,  entered  and  graded  the  lots  for 
their  track.  The  other  facts  will  appear 
in  tbe  further  discussion  of  tbe  case.    Ttie 
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verdict  was  for  f  2,000.    Defendant  bus  ap- 
penleil. 

1.  The  defendant  objected  to  the  in t re- 
daction of  any  evidence  becanse  the  trus- 
te<>.  Kennedy,  was  appolnfed  after  the 
oriKloal  petition  had  been  filed.  This  ub> 
iectiun  coDiea  too  late.  If  it  was  avail- 
able at  all,  it  ehould  have  been  made  by 
deniarr«r  or  anMwer.  Haviuj?  neKlected  to 
nialie  tliepuiut  in  biHunRwer  or  hy  demur- 
rer, it  must  he  conuldered  waived.  Frunke 
V.  Citv  ofSt.  Louis,  (Mo.)  19  S.  W.Rep.OaS; 
Paddock  V.  Somea,  102  Mo.  226.  14  S.  W. 
Rep.74G.  But  there  was  no  irregularity  In 
mailing  him  a  pariy  plaintiff,  and  permit- 
tini;  an  amended  petition  to  be  filed.  Our 
statute  expreflsly  authorizes  Bnch  an 
amendment.    Section  2U98,  Rev.  St.  i8S9. 

2.  On  the  trial  the  defendant  ottered  to 
prove   by    W.   R.    Bernard   and    John  J. 
Maotln    and    PlinrleH    E.    Robinson    that 
John  F.  Kasan,   plaintltf'H  bnaband,  was 
paid  for  tblH  rixbt  of   way    across    this 
property  In   1874,   by    the   Kansaa  City, 
Menipblfi  &  Mobile  Railroad  Company,  but 
the  trial   court,   upon    the   objection  of 
plaintiffs,  p.trluded  this   evidence.    In  so 
mling,  we  tbinit  the  court  erred.    The  de- 
fendant offered  to  prove  that  by  menne 
conveyances  it  had   become  the  owner  of 
this  right  of  way  under  the  Kansas  City, 
Memphis  A- Mobile  Railroad.    Mrs.  Ragan, 
when  un  tbe  witnens  stand,  testified  tlut 
when  the  Kansas  City.  Memphis  &  Mobile 
Railroad  went  on  this  property  "her  hus- 
ttand  went    to   see  them   about  It."    "I 
sent  bim,  of  course,  to  see  them. "    As  Mrs. 
Rasan  was  the  owner  of  an  estate  In  eq- 
uity, in  ber  own  right,  and  to  her  sole  and 
separate  use,  in  these  lands,  she  bad  a  per- 
fect rlKbt  to  appoint  an  agent  to  repre- 
sent ber  lu  obtaining  compensation  for 
this  right  of  way.    If  that  company  then 
paid  her  dniy-antborlxed  agent  for,  and 
obtained  possession  of,  these  lands,  by  bis 
consent  as  agent  of  his  wife,  she  is  most 
clearly  bound  by  his  act,  and  this  was 
what  defendant  offered  to  show.    Hach 
V.  Hill,  I0«  .Mo.  18, 16  S.  W.  Rep.  fl48;  Pitts 
V.  Sheriff,  (Mo.)  18  S.  W.  Rep.  1071,     We 
think   the  court  should    have  permitted 
this  evidence,  for   the  purpose  of  showing 
that  defendnnt.  and  those  under  whom  it 
claimed  poshphmIou,  were  not  trespassers, 
l)ut  were  there  by  consent  of  plain  tiff,  and 
liari  paid  lor  the  liglit  of  way.    The  plaln- 
tirrimd  testified    that    the    Kansas  Pity. 
Memphis  &    .Mobile  had  dug  the  ditches, 
thrown  up  the  eiubankincnts,  and   ruined 
the  house.    Now,  if,  through  herhusbaud, 
Bhe  had  collected  the  damages  thus  occa- 
■iouedbythat  company,  and   had  stood 
by  and  permitted  the  company  to  expend 
ItK  money  in  constrncting  its  roadbed,  and 
took  DO  legal  steps  to  restrain  tliera,  slie 
WrtM estopped  ijy  suchcondnctaHeffectnaliy 
■Hit she  were  an  unmarried  woman.    The 
BricDment  is  made  by  her  counwel  that  by 
miTciy  sending  her  husband  to  see  them 
«bont  It  she  did  not  authoilse  him  to  set- 
tle with  the  road.     Her  statement  is   not 
clear,  but  it  is    apparent    that  the  trial 
tourt  cut  short  this  evidence.    Had  It  per- 
mitted the  proof,  it    might   have  shown 
that  Ragan  was  duly  authorised  and  re- 
wived   the    payment,  or  it    might  have 
thuwo  be  was  not  authorized,  and  did  not 


receive  it.  We  tbink  It  was  a  proper  sub- 
ject of  inquiry  by  the  jury,  upon  a  fair  in- 
vestigation. So  far  as  this  evidence  was 
permitted,  it  tended  to  prove  her  hutiband 
was  her  agput,  and  the  payment  f/rlma 
facie  within  the  scope  of  bl6  employment. 
We  only  hold  now  that  competent  and 
material  evidence  was  excluded,  and  that 
this  Is  reversible  error. 

S.  The  trial  court  also  erred  in  not  per- 
mitting defendant  to  prove,  by  the  sev- 
eral deeds  offered,  that  It  had  become  the 
owner  of  the  right  of  way  acnuirpd  liy  the 
Kansas  City,  Memphis  &  Mobile  Railroad. 
If,  as  already  said,  the  plaintiff  permitted 
that  company  to  grade  its  roadbed 
through  ber  lot,  and  paid  her  for  It.  and 
she  stood  by  and  permitted  it  to  expend 
its  money  in  building  and  constructing  its 
road,  without  protest,  then  she  was  es- 
topped from  claiming  it,  not  only  as  to 
that  company,  but  its  grantees.  This  i« 
certainly  too  plain  to  bn  longer  questioned 
In  this  state.  McClellan  v.  Railroad  Co., 
103  Mo.  295. 15  S.  W.  Rep.  646. 

4.  The  court  also  erred  in  excluding  the 
evidence  of  the  witness  Bernard  as  to  the 
value  of  this  property.  His  long  residence 
In  Westport;  his  occupation  as  a  real- 
estate  agent ;  the  fact  that  be  bad  prop- 
ert}'  listed  upon  his  books  In  this  same  ad- 
dition ;  and  other  facts  testified  to  by  him, 
—afforded  ample  foundation  for  his  opin- 
ion ns  to  values  in  that  nelgliborhood. 

5.  Defendant  complains  of  the  instruc- 
tion of  the  court  as  to  the  measure  oj 
damages.  That  instruction  is  as  followa 
"Second.  In  estimating  tlie  damages  to 
the  land  In  controversy,  the  Jury  will  con- 
sider the  quantity  and  value  uf  the  land 
tal:en  by  the  defendant  company  for  a 
right  uf  way,  and  the  damages  to  the 
whole  tract  by  reason  uf  the  road  running 
through  it,  and  deduct  from  these 
amounts  the  benefits.  If  any,  peculiar  to 
snid  tract  of  land,  arlKlng  from  tbe  run- 
ning of  the  road  through  the  same;  and 
by  peculiar  l)enefitH  to  the  land  is  meant 
such  benefits  as  that  land  derives  from  the 
location  of  the  road,  wblcli  are  not  com- 
mon to  the  other  lands  In  the  same  neigh- 
borhood; and  in  this  connection  yon  are 
instructed  that  the  damages  are  to  be 
fixed  and  determined  as  of  the  date  that 
the  defendant,  the  Kansas  City  &  Soutb 
Ea.storn  Railroad  Company,  took  posses* 
aion  of  tlie  lots  in  controveiwy.  in  Itsd, 
and  not  of  any  other  date:  but  in  no 
event  can  yonr  verdict  exceed  seven  thou- 
sand dollars."  This  has  long  liecn  set- 
tled us  the  true  rule  in  this  state.  It  has 
been  so  recently  reasserted  by  division 
No.  1  of  this  court,  in  McReynolda  v.  Rail- 
road Co.,  (Mo.)  19  S.  W.  Rep.  824.  that  it 
requires  no  further  dlHCUSNlon.  TIiIk  in- 
struction properly  required  thR  damages 
to  be  assesserl  as  of  tbe  time  of  the  taking 
and  appropriating  of  tlie  land.  In  thia 
casethat  time  was  when  defendant  entered 
and  graded  the  roadbed  and  laid  Its 
tracks,  and  it  should  be  held  for  the  dam- 
ages It  then  caused,  unless  the  Jury,  under 
appropriate  Instructions,  should  find 
that,  by  reason  of  a  previous  arrange- 
ment, plaintiff  had  received  the  com  pen. 
SHtion  from  Its  grantors,  and  was  es- 
topped to  claim  damages  at  aU. 
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6.  Tnasmuch  as  both  parties  claimed 
title  trum  tbe  same  common  source,  the 
errors,  if  any,  in  admitting  the  copies  ot 
the  entries,  were  barmlesR,  and  do  not 
affect  the  merits  of  the  case. 

7.  As  to  tbe  other  declarations  ot  law. 
The  arst  for  plaintiff  Is  erroneous,  in  that 
it  Ignores  altogether  the  defendant'sclaim 
of  prior  purchase  and  adverse  posaeflsion. 
The  third  for  plaintiff  is  unnecessary  and 
mlHleading.  Tlie  title  to  the  lots  outside 
of  this  right  of  way  la  not  a  question. 
The  right  ot  way  was  the  matter  In  dis- 
pute, and  the  title  to  that  was  one  for  the 
Jury,  under  the  evidence  and  proper  lu- 
structlons.  The  fourth  and  Ufth  are  unob- 
jectionable. The  sixth  is  meaningless. 
We  see  no  reason  for  defining  "market 
value,**  as  that  expression  Is  not  to  be 
found  eltiewliere  In  the  record.  Dpon  a 
new  trial,  when  the  defendant  has  Intro- 
duced its  deeds  of  conveyances,  and  evi- 
dence ot  adverse  possession,  it  will  be  en- 
titled to  instructions  embodying  the  prin- 
ciples laid  down  In  its  fourth  and  flttb  in- 
etructioDR,  modlOed  according  to  tbe 
proof.  It  results  that  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for 
new  trial,  in  accordance  with  tbe  views 
herein  expressed.    All  concur. 


State  ex  re/.  Sanbonk  v.  Woffobd, 
Judge. 

(Supreme  Court  of  3fi«80urt,  Division  ITo.  9. 
•  Oct.  4,  \e»i. ) 

JcDOB— BioKiHO  Bill  or  Exceptions — DisgnAU- 

FICATION. 

l.Rev.  St.  18S0,  {  2171,  provides  tha^ 
where  a  judge  who  heard  the  case  goes  ont  of 
office  before  Bij^nlng  the  bill  of  exceptions,  it  shall 
be  sijnipd  by  his  suocensor  in  office.  Section  3247 
prorides  that  no  judge  "who  shall  have  been 
connsci  in  any  suit  or  proceeding  pending  before 
him  shall,  without  the  express  consent  of  tbe  par- 
ties thereto,  sit  on  the  trial  or  determination 
thereof."  /tr/(/,  that  an  attorney  in  a  crimiual 
case  who  siieeeeded  to  the  judgeship  after  trial, 
and  before  the  allowance  of  a  bill  of  exceptions, 
is  not  competent  to  pass  on  such  bill. 

2.  Itev.  St.  J  4174.  prowdos  for  the  election 
of  a  special  Judge  "nrnen  any  indictment  or 
criminal  proseention  siiall  l)e  pending  in  any 
circuit  or  criminal  court,  and  the  jndgc"  is  in- 
competent to  "hear  or  try"  said  cause.  Section 
4170  provides  that  "such  special  judge  shall  pos- 
ses* all  the  powers,  perform  the  duties,  and  be 
subject  to  the  same  restrictions  as  the  judge  of 
said  court,  hut  shall  bare  no  power  whatever  in 
any  other  cause  than  the  one  specified  in  the  order 
of  record."  Held  where,  upon  the  death  of  the 
j\i(lc(>  who  tried  n  rriminal  case,  liis  successor  in 
oOicc  was  disqualified  to  settle  a  bill  of  exceptions 
therein,  that  the  statute  authorized  the  election 
of  a  special  judge  therefor. 

3.  Such  special  judge  U  the  direct  successor 
of  the  regular  judge  before  whom  part  of  the 
trial  had  already  taken  place,  and  tal^es  up  the 
case  at  the  point  where  it  was  laid  down  by  itim. 

itiiiidamiia  by  tbe  state  of  Missouri  at 
the  relation  of  Tony  Sansune.  against 
John  W.  Wotford,  judge  of  the  criminal 
court  ot  Jackdon  county,  Mo.  Perempto- 
ry writ  granted. 

HoI.iwI  &  O'Grady,  S.  IV.  McCiislln,  and 
C  II.  Senrlag,  for  relator.  Joba  W. 
WotTurcf,  for  respondent. 

Macfabi.anb,  J.  Relator,  Tony  San- 
tone,  wab  'ndlcted,  tried,  and  convicted  ut 


ronrdcr.  In  the  criminal  court  ot  Jackson 
county,  before  Judge  Whitb,  who  was  the 
Judge  ot  said  court.    A  motion  tor  a  new 
trial  was  filed  and  overruled,  after  which, 
and  before  the  end  of  the  term,  and  before 
the  bill  of  exceptions  In  tbe  case  bad  been 
allowed.  Judge   White  died.    Tbe  defend- 
ant  Wofford,  who  had  acted  as  atturoey 
for  relator  throughout  the  trial,  was  ap- 
pointed judge  of  said  criminal  court.      At 
the  same  term  of  court  at  which  the  trial  i 
was  had,  defendant  made  nppllc.'ition  to  ! 
the  cuurt  for  the  election  of  a  speciiii  judge  . 
to  settle  and  allow  a  bill  of  exceptlouH.  ! 
The  re(]uest  was  made  on  the  ground  that 
tliejadgeof  the  court  was  disqunlifled  by  i 
reason  of  having  been  cjunuel  for  defend- 
ant.   This  application  was   by  tbe  court  , 
overruled.    This  proceeding  is  by  manda-  '■ 
muR  to  compel  tbe  Judge  of  said  court  to 
make  an  order  for  the  election  of  a  special  ^ 
judge  for  the  purposes  claimed.    Tbe  facts 
are  undisputed. 

1.  The  construction  of  section  2171  Is  in- 
volved In  tbe  decision  of  this  case.  The 
section  is  as  follows:  "In  any  case  where 
the  Judge  who  heard  tbe  cause  sbali  go 
out  of  ofUce  before  signing  the  bill  of  ex- 
ceptions, such  bill.  If  agreed  to  be  true 
by  the  parties  to  the  action,  or  their  at- 
torneys, or  shown  to  the  judge  to  be 
correct,  shall  he  signed  by  the  succeeding 
or  acting  judge  of  the  court  where  the 
case  was  heard."  Tbe  first  question  for 
cunRlderation  is  whether  the  present  Judge 
of  the  criminal  court  of  Jackson  county, 
who  was  an  attorney  tor  defendant 
throughout  the  proceeding  had  before 
Judge  Whitk,  was  autborizud,  under  naid 
section,  to  approve  and  sign  tlie  bill  of 
exceptions.  It  Is  a  maxim  of  com  moo 
law,  the  wisdom  and  propriety  of  which 
will  not  be  questioned,  that  "no  one 
should  be  a  Judge  lu  his  own  cauHe."  Pro- 
vision has  always  been  made,  in  case  of 
the  disqualification  of  a  Judge  to  sit  in 
any  ca^e,  by  reason  of  bis  interest  therein, 
to  supply  a  substitute  to  hear  and  deter- 
mine the  case.  This  interest  which  dis- 
qualltles  a  judge  la  always  made  to  in- 
clude that  which  an  attorney  had  in  a 
caselu  which  be  baa  profesaionuUy  acted. 
Our  statute,  following  this  rule,  declares 
tliat  no  judge  "  who  shall  have  been  coun- 
sel In  any  snit  or  proceeding  pending  be- 
fore him  shall,  witiiout  the  express  con- 
rient  of  the  parties  thereto,  sit  on  the  trial 
or  determination  thereof."  Section  32i7. 
We  think,  also,  that  the  Interest  which 
precludes  one  from  acting  as  Judge  in  a 
case,  and  passing  upon  the  issues  therein, 
would  likewise,  and  for  the  same  rensoo, 
forbid  his  approval  and  signing  of  the  bill 
of  exceptions.  The  case  istried  In  the  iip- 
pellnte  court  frequently  upon  the  facts 
contained  In  the  bill  of  exceptions  alone, 
and  a  final  Judgment  rendered  In  that 
court.  It  Is  manifest  that  no  part  of  tbe 
proceeding  iu  a  case  more  imperatively 
demands  fair,  unprejudiced,  and  impartial 
action  than  that  of  settling  and  allowing 
the  bill  of  exceptions.  Tbe  other  proceed- 
ings, in  the  progress  of  the  cane,  are  sob- 
Ject  to  review  in  the  appellate  courts: 
but  usually  the  bill  ot  exceptions  set  ties 
finally  and  conclusively  tbe  facts  and  ia- 
iifaot  law  upon  which  tbe  judgment  of 
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the  appellate  court  ia  to  rest.  And  we 
do  not  hesitate  in  tbe  conclaaion  that  the 
judge  or  the  coart  was  not  competent  to 
pass  upon  the  bill  of  exceptions. 

2.  It  la  Inaiated  by  de(en<]ant  that  tbe 
law  doea  not  authorise  tbe  election  ot  a 
apeciai  ]ud;;e  lor  tbe  sole  parpoae  of  allow- 
iuK  and  eiKninK  a  bill  ot  exceptions,  bat 
that  it  must  be  tor  tlie  entire  trial  and 
heariuK  of  the  case.    Section  4174  provldea 
tor  the  election  of  a  special  Judse  "when 
any   Indictment  or  criminal  proaecation 
abail  he  pending  In  any  circuit  or  criminal 
court,  and  the  judge  of  such  court  ahall 
be  deemed  Incompetent  to  hear  and   try 
aaid  canae. "    Tbe  authority  given  to  aoch 
judge  is  contained   in  section  4176  ot  tbe 
statute,  which  provides  that  "auch  spe- 
cial judge  ahall  possesa  during  auch  trial 
or  hearing,  and  in  relation  thereto  only, 
all  tbe  powera,  perform  the  dntlea,  and  be 
anbject  to  tbe  same  restrictions  ua    the 
judge  ot  said  court,  bat  shall  have   no 
power  whatever  in  any  othflr  cauae  than 
the  one  speclllcd  in  the  order  of  record : 
and.  upon  the  conclusion  of  tbe  trial  of 
said  cause   In   said   circuit    or  criminal 
court,  bis  powers  and  dutlea  aa  auch  ape- 
ciai Jodg«  aball  inatantly  cease  and  deter- 
mine."   Construing    theae    provisions  of 
the  statute  together,  we  think  there  ia  no 
doubt  that  the  trial  nt  the  caae  was  in- 
tended to  include  every  judicial  atep  ot  the 
proceeding  taken  therein,  from  the  election 
of  the  special  jndge  tn  and  Including  the 
final  determination  of  the  caae.    If  the  trial 
la  to  be  limited  to  the  popular  Idea  of  impan- 
<^llng  the  jury,  bearing  the  evidence,  in- 
stracting  the  jury,  receiving  the  verdict, 
and  entering  judgment,  then    the  statute 
would  tall  far  abort  of  tbe  objects  intend- 
ed to  be  accomplished  by  it.    Une  on  trial 
would  alao  he  deprived  of  aome  of  the 
proceeding  which  moat  vitally  affected  hia 
rlKhts.    The  current  of  decisions  of  this 
conrt  shows  that  the  right  ot  tbe  special 
JudKe  to  hear  and  determine  all  mot<ona, 
grant    apppala,  aign  bills  of  exceptions, 
and,  in  general,  to  make  all  orders  and 
'    hear  all  raattera  that  come  before  it  In  tbe 
triui  and  disposition  of  such  case,  has  al- 
ways been  recognized.    Stutev.  Davidson, 
69  M».  509;  State  v.  Sneed,  91  Mo.  652,  4  S. 
W.  Rep.  411 ;  State  v.  Bulling,  105  Mo.  204, 
15  8.  \V.  Rep.  367,  and   16  S.  W.   Itep.  S30. 
These  views  are  not  In  conflict  with  the  de- 
cision In  State  v.  Shea,  95  Mo.  a*),  8  S.  W. 
Rep.  409.     In  that  case,  "the  trial   was 
over;   all   tbe   usual   Intermediate   steps 
which    precede    the  Judgment  had  been 
taken."    Nothing  remained  buttbeformal 
entry  of  tbe   judgment.     There  was  no 
Deed  for  a  special  judge,  or  a  jndge  of  an- 
other circuit,  to  simply  order  the  formal 
entry  of  a  Judgment  and  pasa  aentence. 
'These  formalities  were  nnchangeable. " 
On  the  other  hand.  In  respect  to  signing 
bills  of  exceptions,  it  has  been  unilormly 
brld  prior  to  this  atatat«tbat  this  could 
only  be  done  by  tbe  judge  who  tried  the 
case.    Consaul  v.  Liilell,  7  Mo.  25U;  Klotz 
T.  Perteet,  101   Mo.  213,  13  S.  W.  Rep.  9r>5: 
Oonnelley  v.  Leslie.  28  Mo.  App.  551.    In- 
deed, it  ia  quite  evident  that  thia  atntute 
was  passed   to   remedy   a  supposed  defect 
in  tlie  law  which   made   the  vnlidity  of  a 
bill   ot   exceptions    depend    upon    being 


signed  by  the  jndge  who  bad  heard  the 
trial.  If,  under  tbe  authority  of  these  sec- 
tions, the  special  judge  has  the  right,  and 
it  ia  bia  duty,  to  allow  and  aign  bilU  of 
exceptiona,  that  duty  would  be  a  part  ( t, 
and  included  lu,  tbe  trial  or  bearing  of  tn 
indictment  or  criminal  prosecution  peu(te 
ing,  and  ia  expreaaly  authorized.  We 
think  that,  when  any  part  of  a  proceed* 
ing  which  requlrea  judicial  action  re- 
mains to  he  done,  and  tbe  judge  of  the 
conrt  ia  diaqualitled,  the  right  under  the 
Htatutea  to  have  a  apeciai  judge  selected, 
who  will  be  unprejudiced  and  Impartial, 
la  nnqueatlonably  given. 

This  brings  ua  to  tbe  Inquiry  wbetber 
the  apeciai  judge,  within  the  intent  and 
meaning  of  this  statute,  would  be  tbe  sue- 
ressor  of  the  regular  jndge  before  whom 
part  of  tbe  trial  bad  already  taken  place. 
Tbe  object  ot  the  statute  was  evidently 
twofold:  First,  to  secure  to  tbe  party 
bis  right  to  a  bill  ot  exceptiona;  and, 
tmond,  to  avoid  the  expeuae  and  delay 
of  another  trial,  which  might  be  necessa- 
ry in  order  to  prevent  Injustice.  Under 
tbe  former  judge  the  trial  and  proceedings 
bad  progressed  to  a  certain  point,  and 
were  there  Interrupted  by  bia  death.  His 
Buccessor  in  office  was  dIaquallOed  to  pro- 
ceed In  the  determination  ot  thia  particu- 
lar caae.  Being  diaquallfled,  he  bad  no 
authority  to  take  any  action  other  than 
ordering  an  election.  The  proceedln-^a 
of  the  special  judge  were  taken  up  at  the 
very  point  at  which  they  were  laid  down 
by  tiie  former  judge;  be  thua  became  tlie 
direct  and  Immediate  succeaaor  within 
the  letter  aa  well  aa  the  aplrlt  of  tbe  law. 
This  we  think  a  fair  and  reasonable  con- 
struction of  the  statute,  and  one  which 
will  carry  oat  tbe  purposes  ot  the  legisla- 
ture In  enacting  it. 

Theobjectlon  that  the  special  judge  waa 
not  conversant  with  the  proceedings  and 
rnllngfs  of  his  predeceaaor,  and  waa  not 
advlaed  of  the  exceptions  taken  and  saved 
in  any  step  of  tbe  prf>ceeding,  applies 
with  equal  force  to  tbe  anccessor  in  office 
of  a  judge.  Unleaa  the  bill  be  agreed  to  be 
trae  by  the  partiea  to  the  action,  or  their 
attorneya,  the  jndge  allowing  It  must  be 
satisfied  that  it  la  correct.  His  successor 
would  meet  with  difHcultles.  it  is  true.  In 
settling  a  bill  ot  exceptions  which  would 
not  be  encountered  by  one  before  whom 
tbe  exceptions  or  proceedlnga  were  bad ; 
but  this  ia  no  reaaon  for  disregarding  the 
law.  The  judge  muat  aatiaty  himaelf  ofthe 
correctneas  of  the  bill  before  be  allowa  it. 
Tbe  writ  will  he  made  peremptory 

All  concnr. 


Statu  t.  Watts. 

(Supreme  Court  of  MUitouri,  ZHvteion  No.  i. 
Oct  4,  1898.) 

OOIfSTITOTIONAL  IiAW— CREATJOU  OP  COORT— COlr 

LATERAL  Attack— Local  Option. 

1.  Tbe  contitltTitionalitj  of  an  act,  creating  a 
criminal  court  for  a  connty,  cannot  be  collateral- 
ly attacked  on  appeal  from  its  decisions,  on  the 
ground  merely  that  tlie  comity  has  not  a  popula- 
tion of  over  60,000,  as  required  by  article  0,  5  31, 
of  the  coQStitntioD.  but  the  constitutionality  of 
the  act  in  such  case  viill  be  coutliisively  pro- 
■umed.    Sute  v.  Searcy,  (Mo.  Sap.)  20  S-  W. 
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Rep.  186;  State  t.  Wiley,  (Mo.  Sop.)  19  S.  W. 
Rep.  197;  and  State  t.  Rich,  20  Mo.  393,— fol- 
lowed. 

2.  Rev.  St  1889,  c.  56,  art.  2,  Icnown  as  the 
"I^ocai  Option  Law,"  is  not  uncoii.stitntional. 
State  T.  Pond,  6  S.  W.  Rep.  469,  93  M».  617; 
E.X  pnrte  Swann,  9  B.  W.  Rep.  10,  90  Mo.  44; 
•lid  State  V.  Moore^  (Mo.  Sup.)  16  S.  W.  Rep. 
837.— foUowed. 

Appeal  Trom  circuit  court.  Chrlsxian 
county;  W.  D.  Hubbard,  .luiiKu. 

Indictment  agaiuHt  D.  S.  Watts  For  the 
unlawful  sale  of  intoxicating  liquors. 
Ju(i(rmeut  ot  conviction.  Delendant  ap- 
peals.    Affirtned. 

Travera,  Harriaffton  <ft  Pepperdlne,  for 
Appellant.  John  M.  Wood,  Atty.  (3eu., 
tor  tbe  State. 

Oantt,  p.  J.  The  defendant  was  in- 
dicted by  the^rand  Jury  of  Qreene  county, 
in  the  criminal  court  of  said  county,  at 
the  July  term,  1K90,  for  selling  Intoxicnt- 
'ing  liquor  in  violation  of  tbe  local  option 
law.  He  was  arrested,  entered  Into  a  reco;;- 
uizance  for  bis  appearance  to  the  Indict- 
ment, and  on  his  application  was  award, 
ed  a  chanse  of  venue  to  tbecircult  court  ol 
■Christian  county.  This  appeal  comes  to 
this  court  because thedefendaMtchallenj^es 
the  constitutionality  of  tbe  criminal  court 
of  Ureene county, and  also  tbelocal  option 
law  of  this  state,  under  whicb  he  was  con- 
victed.    He  was  convicted,  and  fined  9300. 

1.  The  constitutionality  of  tbe  criminal 
court  of  Greene  connty  is  not  open  to  ques- 
.tion  on  appeal  from  its  decisions  and  ludg- 
'mcnts.  State  v.  Searcy,  (Mo.  Sup.)  20  S. 
W.  Rep.  180;  State  v.  Wiley,  (Mo.  Sup.)  19 
S.  W.  Kep.  197;  State  v.  Rich.  20  Mo.  398. 

2.  Neither  have  we  any  doubt  about  the 
correctnesH  of  tbe  (ornner  decisions  of  this 
court,  nfflrnilns  the  constitutionality  of 
tbe  local  option  law  of  this  state.  State  v. 
Pond,  93  Mu.  617,  6  S.  W.  Rep.  469;  Es 
parte  Swann,  96  Mo.  44.  9  8.  W.  Rep.  10; 
State  V.   Moore,  16  S.  W.  Rep.  937. 

3.  Not  only  have  we  no  abstract  of  tbe 
record,  or  brief  In  behalf  of  the  appellant, 
but  the  clerk  has  not  even  indexed  the  rec- 
ord in  this  cause.  We  have  endeavored  to 
do  our  duly  and  examine  the  record,  but 
we  submit  that  it  is,  at  least,  a  question- 
able policy  that  requires  this  court,  bur- 
dened as  It  Is  with  both  civil  and  criminal 
causes  of  tbe  gravest  moment,  to  stop 
and  make  a  mlcroscoplcalexniulnation,at 
the  expense  of  tli«  state,  for  errors  that 
may  possibly  have  been  committed  by  the 
trial  courts,  in  the  prosecution  of  the 
most  trivial  misdemeanors,  when  the  af)- 
'pellant  Is  able,  us  In  this  case,  to  employ 
able  counsel  and  furni6h  iiraple  recof^nl- 
zance  bonds.  It  would  seem  that  Justice 
would  demand  that  appellants  In  these 
misdemeanor  cases  siiouUl  be  required  to 
conform  to  the  practice  In  civil  causes  In 
this  court,  in  the  Interest  of  the  general 
public.  The  motion  For  a  new  trial  as- 
alKus  as  error  the  action  of  the  court  In 
refurtlng  to  quash  thelndictment.  As  that 
motion  only  attacked  the  constitutional- 
ity of  ttie  court  and  the  l')cni  option  law, 
it  was  correctly  overruled.  It  Is  also 
urged  that  the  court  erred  in  admitting 
evIUeuce  88  to  tbe  adoption  ot  the  law  in 
3reeDe  county.   This  point  is  fully  covered 


by  State  v.  Searcy,  decided  by  tbe  St. 
Louis  court  of  appeals,  in  which  we  unan- 
imously concurred,  and  was  rightly 
ruled.  State  v.  Searcy,  20  S.  W.  Rep.  l>Mi. 
The  remaining  grounds  of  tbe  motion 
assert  tbat  tbe  court  erred  in  giving  nn<I 
refusing  Instructions.  Those  for  the  state 
were  unquestionably  the  law,  and  Iit>ei-al 
to  the  defendant,  and  tbat  ivfnsed  for  ttie  i 
defendant  slrapiy  asked  the  court  to  dv-  \ 
dare  that  tbe  local  option  law  was  uot 
In  force  In  Greenecounty,  and  was  properly 
refused.  As  errors  not  saved  in  the  mo- 
tion for  new  trial  are  not  here  for  revlfw. 
and  those  assigned  have  all  been  decideil 
against  defendant,  the  Judgment  is  af- 
firmed.   All  concur.  ' 


State  v.  Lacet. 

(Supreme  Court  of  Mlsxourl,  Division  Xo.  2. 
Oct.  4,  1892.) 

Rape— What  Coxstjtutes— Ckimisal  Law — Co»- 

VinTIOXOPOrrEN'.HB  LoWEK  than  THATCnAROSD 

— A.-.SAL1.T   WITH  IXTKXT  TO  ll\PE, 

1.  Re^ .  St.  {  3480,  provides  that  "eveiT  per- 
son who  shall  be  convicted  of  rape,  either  by  car- 
nally and  unlawfully  knowinp  any  female  rhilj 
under  the  age  of  14  years,  or  by  forcibly  ravi;«h- 
ing  any  woman  of  the  ago  of  14  ye«rs  or  up- 
wards, shall,"  etc.  UM.  that  apziial  iuterc-onri^ 
with  a  female  under  the  a.ge  of  14  years  eonsd- 
tutes  rape,  whether  she  conneiits  or  not. 

2.  Rev.  St.  1SS9.  S  X)i\,  proviilinc  that  "no 
person  shall  be  convicted  of  an  assault  with  in- 
tent to  commit  a  crime,  or  of  any  other  attempt 
to  commit  any  other  offense,  when  it  shall  ap- 
pear that  the  crime  intended  or  the  offense  at- 
tempted was  perpetrated  by  such  person  at  the 
time  of  such  assault,  or  in  pnnuance  of  snch  at- 
tempt," is  not  in  cnutlict  with  Crira.  Code.  {  3949. 
authorizing  a  conviction  for  any  degree  of  offense 
Inferior  to  that  charged  in  the  indictment,  nor 
with  section  3950,  authorldng  a  conviction  for  a 
less  offense  where  the  charge  is  for  an  assault 
with  intent  to  commit  a  felony,  and  authorizing 
the  jury  to  convict  "of  any  offense  the  commis- 
sion of  which  is  necessarily  Indoded  in  that 
charged;"  and  a  conviction  for  assaidt  with  in- 
tent to  ravish  will  not  be  sustained  where  th« 
evidence  shows  that,  if  any  crime  was  committed, 
it  was  rape.  State  v.  White,  35  Mo.  500.  fol- 
lowed. 

AppenI  from  circuit  court.  Cape  Girar- 
deau county;  H.  C.  O'Bkyan,  Judge. 

George  Lace.v  was  convicted  of  assault 
with  intent  to  ravish,  and  appeaUi.  Re- 
versed. 

R.  P.  Vrilsott  and  J.  B.  />ens/«,  for  apiiel- 
Innt.  Joba  M.  Wood,  Atty.  Uen.,  fortbe 
State. 

Thomas,  J.  The  defendant  wna  Indict- 
ed in  January,  1891,  in  the  circuit  court  of 
Cape  Olranleau  county,  for  an  asHSult 
with  Intent  to  ravish  a  female  under  tlie 
ageof  14  years,  was  found  guilty  thereof 
upon  trial  had,  and  setitencrd  ro  impris- 
onment in  the  penitentiary  for  a  terra  of 
3  years,  and  the  case  la  tietore  as  on  Bf>- 
|)eal.  The  evidence  on  the  part  of  the 
state  shows  that.  If  any  crime  waa  com- 
mitted, it  was  rape,  and  not  an  assaalt 
with  Intent  to  commit  rape.  Ada  Bush,  the 
prosecutrix,  testified  that  hIip  was  13 
years  old  at  the  time  ol  the  alleged  coid- 
inlHslon  of  tbe  offense,  and  ll.iit  defendant 
had  sexuiil  Intcrfourse  with  her.  .She  he- 
Ing  under  14  years  of  age,  this  constituted 
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rnpe.  whether  sbe  consented  or  not.    Sec* 
tiun  a480.    Rev.  St.  1889;  State  v.  Houx, 
(Mo.  Sup.)  19  8.  W.  Rep.  35;  State  v.  B«m- 
ket.    Id.    1097.    This   teiiiK    the  cafie,   tlie 
conviction  and  sentence  (or  an  asHSult  to 
<><immlt  rape  mast  be  set  aside,  under  sec- 
tiuD   3M4\.   Rev.  St.  1880,  which   provides 
tliat''no   pinion  shall  l)e  convicted  of  an 
asaaolt  with  intent  to  cuminit  a  crime,  or 
of  any  other  attempt  to  commit  any  oth- 
er onense,  when  it  shall  appear  that  the 
crime  intenJed  or  the  offense  attempted 
was  perpetrated  by  such   person  at  the 
time  of  sach  assault  or  In  parsuance  of 
such   attempt."    This  court.   In   State  v. 
WhitL>.  35  Mo.  &0U,— which   in  all  essential 
purtlcnlars  is  similar  to  the  case  lo  hand, 
—In  construiuK  this  section,  held  that  a 
conviction  for  an  assault  with  Intent  to 
ravlHli  could  not  be  sustained  where  the 
evidence  shows  the   perpetration  of  the 
crime  luteuded  or  attempted.    This  section 
is  not  in  conflict  with  section  3949  of  our 
Criminal  Code,  authorising  a  conviction  for 
any  degree  of  the  olTeuse  Inferior  to   that 
charged  in  the  indictment;  nor  with  sec- 
tion 3950,  authorizing  a  conviction  for  a 
less  offense  where  the  charice  Ih  for  an  as- 
sault V7ith  Intent  to  commit  a  felony,  and 
authorizing  the  Jury  in  all  cases  to  find 
the  accoMed  gnllty  "of  any  offense  the  coni- 
wisHJoD  of  which  is  necessarily  Included  in 
that  chBr^ed   against   lilm."    In   view   of 
the  two  sections  last  cited,  we  see  no  rea- 
son for  the  existence  of  section  3941,  supra, 
but  that  Is    no  reason  why    this  court 
should  nullify  or  ignore  It.    Italex  scriptn 
ast.    This  Judgment  will  be  reversed,  and, 
there  being  reasonable  ground  to  believe 
that   defendant  can  be  convicted  of  rnpe 
if  properly  charged,  the  case  Is  remanded, 
in  order  to  enable  the  prosecuting  attor- 
ney to  take  the  matter  before  the  grand 
jury  again.  If  he  so  desires.    Sections  4274, 
4275;  State  v.  Wacker,  10  Mo.  App.  417. 


State  v.  Tati.ob. 

(Supreme  Court  of  3f(««ourI,  I7iiitston  No.  2. 
OoU  4,  189S. ) 

LmCIXT— IltSTRUCnO!7S  —  FoSMCggfON  OK  Stolbm 
PkoPEKTT — OlBCUUSTANTIAr,   EviDKNCF. 

l.On  a  trial  for  laroenT,  an  instmctioD  tlutt 
if  the  jury  believed  that  tiie  "ujcat"  found  in 
drfendaiit's  possession  was  part  of  the  "bdfer 
allc^  to  have  been  stolen,"  and  that  sue)!  po»- 
Kssion  was  unexplained,  they  could  find  him 
giiiltj,  is  error,  since  it  citlier  assumes  that  the 
eeifer  was  stolen,  or  authorizes  a  presumption 
of  gnilt  from  the  possession  of  property  which  is 
■impljr  "alleged"  to  have  been  stolen. 

2.  An  instruction  that,  "before  you  can  coo- 
Tict  oD  drenmstantial  eridence,  it  must  be  of 
sucli  character  and  weigiit  aa  to  exclude  all  rea- 
sonable tiypothesis  of  dpfendant's  iunocence," 
Is  too  meager,  and  fails  to  .state  the  rule  m 
nich  a  way  as  to  make  It  a  safe  jruide  for  tha 
jury. 

Appeal  from  circuit  court,  Cedar  county; 
D.  P.  Stratton,  .Judge. 

William  J.  Taylor  was  convicted  of  lar- 
ceny, anil  appeals.    Reversed. 

JHiiies  Masters,  tor  appellant.  Joba  M. 
Wood,  Atty.  Gen.,  for  the  State. 

Gaxtt,  p.  J.  1.  The  defendant  was  In- 
<lktfd  and  convicted  of  grand  larceny,  In 
ihe  circuit  court  of  Cedar  county,  at  the 


October  term,  1891.  He  assigns  many  rea- 
sons why  he  should  have  a  new  trial,  but, 
without  enumerating  them.  It  Is  sufficient 
to  say  that  his  exceptions  to  the  instruc- 
tlont  of  the  court  afford  the  only  merito- 
rious ground  for  impeaching  the  verdict 
upon  the  record  here.  The  court,  among 
other  instructions,  gave  the  following  of 
Its  own  motion;  "(3)  The  court  instructs 
the  Jury  that  recent  possession  of  stolen 
property,  unexplained.  Is  presumptive  evi- 
dence of  guilty  possession.  Therefi  re.  If 
you  believe  from  the  evidence  that  the 
meat  found  in  the  possession  of  the  de- 
fendant was  part  of  the  heifer  alleged  to 
have  been  stolen,  and  that  nald  possession 
has  not  been  explained  to  your  satisfac- 
tion by  the  evidence  In  the  case,  you  are 
at  liberty  to  Infer  that  such  possession 
wail  an  unlawful  and  guilty  possession. 
(4)  Before  you  can  convict  on  circumstan- 
tial evidence.  It  must  be  of  such  chararter 
and  weight  as  to  exclude  all  reasonable 
hypotheslsof  defendant'sinnoceuce. "  The 
evidence  connecting  defeudant  with  the 
offense  was  principally  clrcomstantlal, 
and,  had  the  jury  been  properly  Instruct- 
ed, we  would  not  Have  Interfered'  with  the 
verdict  on  the  ground  that  the  evidence 
was  not  suHiclent  to  sustain  It.  The 
counsel  for  defendant  does  not  controvert 
the  general  proposition  that,  where  a 
larceny  hay  been  committed,  the  exclusive 
possesHlon  of  the  stolen  goods  recently 
thereafter  by  another  person  raises  a  pre- 
sumption of  the  guilt  of  the  person  hav- 
ing such  possession,  and,  unless  such  pos- 
session Is  explained  In  a  manner  consist- 
ent with  his  Innocence,  the  presumption 
becomes  concluHive  of  guilt.  State  v. 
Kelly,  73  Mo.  UUK;  State  v.  Babb,  76  Mo. 
601.  But  he  contends  that  this  Instruc- 
tion, In  this  case,  baa  no  support  In  the 
dfcisions  of  this  court  or  hi  the  text 
books.  The  presumption  Is  a  brnncli  of 
the  law  of  drcaniatantlal  evidence.  While 
the  rule  is  not  now  an  open  question  In 
this  state,  there  Is  certainly  no  disposi- 
tion In  the  courts  to  Invnde  the  province 
of  the  Jury,  and  determine  for  them  the 
facts  upon  which  It  Is  based,  nor  render 
more  questionable  the  foundations  of 
a  presumption,  so  often  and  so  ably  at- 
tacked. The  rule  requires  the  Jury  to  And 
—First,  the  fact  that  the  property  was 
stolen  ;  and,  seoomlly,  that,  recently  after 
the  commission  of  the  theft,  the  defend- 
ant was  in  the  exclusive  possession  of  the 
fruits  of  the  crime.  It  takes  a  concur- 
rence of  these  two  tacts  to  create  the  pre- 
sumption of  guilt.  In  this  Instruction  the 
circuit  court  did  not  require  of  the  Jury  to 
And  that  the  meat  found  In  defendant's 
house  was  a  part  of  a  stolen  animal,  but 
a  part  of  an  animal  alleged  to  hnve  been 
stolen,  and  required,  at  the  defendant's 
hands,  an  explanation  of  his  possession. 
If  we  take  the  view  that  the  court  as- 
sumed that  the  heifer  was  stolen,  and 
thought  it  unnecessary  to  submit  that 
fact  then,  unquestionably,  it  was  error. 
It  is  the  duty  of  the  Jury  to  Qnd  the  facts, 
when  they  are  controverted  and  denied  86 
in  this  case,  and  the  court  should  not  have 
assumed  the  heifer  was  stolen.  Moffatt  v. 
Conklln,  35  Mo.  453;  Peck  v.  BItchey,  06 
Mo.   114;   2   Tbomp.    Trials,  S   2*^295.   and 
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t-ases  ctted.  Bnt,  If  this  was  nut  the  the- 
ory upon  whicli  tiin  court  proceeded,  then 
the  liiHtructlon  is  mure  vulnerable  Btill,  in 
(hat  it  annoances  a  preRnmption  of  Knllt 
from  the  poRBeBsioD  of  property  that  is 
ulniply  BlleKed  to  be  Htolen.  This  throws 
upon  the  defendant  the  burden  of  pvoviuK 
his  Innocence,  before  the  state  has  estab- 
lished those  facts  from  which,  according 
to  the  cumniou  observation  and  expe- 
rience of  mankind,  his  Kullt  nilitbt  be  pre- 
sumed Hi:d  found.  In  either  view.  It  was 
erroneouH.  As  the  case  was  one  of  clrcuni- 
Btuntiul  evidence,  and  this  prexumptlon 
vcas  invoked  to  assist  the  state  in  obtain- 
ing a  verdict.  It  cannot  be  said  to  have 
been  harmless. 

2.  The  instruction  anthorlcing  a  con- 
viction on  circnniRtantlal  evidence  alone 
is  very  meaKer,  and  failed  to  state  the  rule 
in  such  a  v«ay  as  to  make  it  a  safe  guide 
tothe  Jury.  The  correct  formula  for  this 
lnstructlf)n  may  be  tonnd  In  ijtate  v.  Mox- 
ley,  102  Mo.  .H74, 14  S.  W.  Rep.  969,  and  15 
H.  W.  Bep.  550,  approved  by  the  whole 
court  88  then  constituted.  See,  also, 
State  V.  Woolurd,  20  S.  W.  Rep.  27,  de- 
cided by  this  division,  July  1, 1892;  People 
V.  Bennett,  49  N.  Y.  187.  As  before  said, 
the  other  grounds  foranewtrial  are  with- 
out merit.  For  the  error  in  the  instruc- 
tion No.  8  the  cause  Is  reversed  and  re- 
hianded  for  a  now  trial.    All  concur. 


State  v.  Watts. 

(Supreme  Coiwt  of  MUsouri,  DtvltUm  No.  2. 
Oct.  4,  1892.) 

Appeal  from  circuit  court,  Christian 
county  ;  W.  D.  Hubbaiid,  Judge. 

Indictment  against  D.  8.  Watts  for  the 
unlawful  sale  of  intoxicating  liquors. 
Judgment  of  conviction.  Defendant  ap- 
r>eals.    AfBrmed. 

3V»vers,  Harrliisftoa  <f  Pepperdlne,  for 
appellant.  The  Attorney  Geueral,  for  the 
State. 

'rBo.u AS,  J.  The  defendant  was  indicted 
In  Greene  county  for  selling  Intoxicating 
liquors,  in  violation  of  the  local  option 
law,  which,  the  Indictment  charged,  had 
been  duly  adopted  by  a  vote  of  the  people 
of  that  county.  A  change  of  venue  was 
awarded  on  defendant's  application  tothe 
circuit  court  of  Christian  county,  where  be 
was  tried  In  November,  ItjOl,  found  guilty, 
and  sentenced  to  pay  a  fine  of  $3u0.  A 
constitutional  question  having  been 
raised,  ao  appeal  to  this  court  was 
granted  defendant.  No  abstract  of  the 
record,  assignment  of  error,  nor  brief  has 
been  filed,  but  an  esaminatlon  of  the  rec- 
ord discloses  the  same  questions  that  were 
Involved  in  State  v.  Searcy,  2il  S,  W.  Kep. 
INO.  decided  by  this  court  July  1,  1S!J2, 
and  not  yet  officially  reported ;  and,  un- 
der the  authority  of  that  case,  the  judg- 
ment in  this  case  Is  alfirmed.    All  concur. 


Statb  v.  Sbarcy. 

(Supreme  Court  of  ifistotirl.  Division  ITo.  t. 
Oct  4,  1893.) 

Appeal     from   circuit   court.   Christian 
county;  W.  D.  Hdbkakd,  Jadge. 


Tnivci's,  Harrington  ^  Pepperdlne,  for 
appellant.  Joha  M.  Wood,  Atty.  Gen.,  fur 
the  State. 

Macfarlanb,  J.  An  examination  of 
the  record  in  this  case  shows  that  the  mo- 
tlons  for  new  trial  and  In  arrest  of  judg- 
ment raise  no  quesllonu  wliii;h  have  not 
been  fully  considered  and  detefmined  In 
the  case  of  Slate  v.  Searcy,  20  S.  W.  Uep. 
186.  (decided  tbio  term.)  and,  for  the  rea- 
Bons  given  in  that  case,  the  Judgment  Is 
afUrmed.    All  concur. 


State  v.  McCor, 

(Supreme  Court  of  Ml»smiri,  Division  No.  ?. 
Oct.  4,  1S'J3.) 

HOMICIOB— CONTINDANXE— TniAL— BVIDEXCE— AP- 
Vr.AL. 

1.  A  continuance  because  of  absence  of  wit- 
nesses will  not  be  granted  In  a  murder  case, 
where  defendant  knew  sncli  witnesses  resided  out 
of  the  state,  but  had  nsed  no  dillgenoe  to  obtain 
their  evidence. 

2.  Defendant,  in  a  prosecution  for  a  Monj, 
may  plead  "not  guilty"  and  demur  at  the  same 
time,  and  if  the  demurrer  is  overruled  the  trial 
proceeds  ou  the  plea  as  If  the  demurrer  bad  not 
been  filed. 

3.  Where  there  is  sufficient  evidence,  if 
credited  by  the  jury,  to  support  a  verdict,  the 
verdict  will  not  be  interfered  with  by  an  appel- 
late court 

4.  Evidence  on  a  trial  for  murder  tliat  a 
mob  gathered  in  the  street  to  atom  the  Jail 
and  lynch  tlie  prisoner  is  irrelevant. 

5.  Kv-idence  that  deceased  told  defendant 
that  a  former  lover  had  come  from  O^abx, 
and  had  threatened  to  kill  her,  where  not  offered 
as  a  dying  declaration,  or  a  part  of  the  res  gestae, 
is  incompetent 

Appeal  from  Lafayette  criminal  court; 
Jons  E.  Ryund,  Judge. 

William  McCoy  was  convicted  of  mur- 
der In  the  Unit  degree,  and  appen'.s.  Af- 
firmed. 

P.  0.  Myer  and  HIeklln  *  Welbom,  for 
appellant.  John  H.  Wood,  Atty  Gen., 
for  the  State. 

Ga.vtt,  p.  J.  The  defendant  was  In- 
dicted at  the  April  term,  1891.  of  the  crlni- 
Innl  court  of  Jackson  county  for  murder  In 
the  first  degree  for  the  killing  of  one  Mol- 
ile  Magriider  In  said  county  on  the  .5th  day 
of  April,  1S9I,  by  striking  her  on  the  head 
wltli  n  stone,  and  inflicting  thereby  a  mor- 
tal wound,  from  which  Hhe  instantly  died. 
He  was  duly  arritigned,  a  plea  of  "not 
guilty"  entered,  an^i  the  causesetdowD 
for  trial  Junes.  1891.  On  his  appiicAtiun. 
a  change  of  venue  was  awarded,  and  the 
cause  removed  to  the  criminal  court  of 
Lafayette  county.  At  the  October  term  of 
the  Lafayette  crimlnalcourt  the  defendant 
filed  a  demurrer,  assigning  two  groundA4 
therefor:  first,  that  the  grand  jurors 
were  not  legally  selected;  second,  that 
the  indictment  failed  to  charge  the  hom- 
icidal net  was  willfully,  deliberately,  pre- 
medltatedly,  and  of  malice  aforethought 
committed.  The  indictment  Itself  Is  a  com- 
plete refutation  of  the  Recond  ground, 
and  the  fii-^t  is  meauingleRR,  and  both 
were  properly  overruled.  After  the  de- 
murrer was  iiverrnled,  the  defendant  filed 
his  motion  and  atfidavit  for  continuance, 
based  upon  the  absence  of  two  wltnessei*. 


Digitized  by 


Google 


Ma) 


bTATE  r.  McCOr. 


241 


— Mnf7  W\Bn,  a  ncfirro  woman,  and  ber 
dniicbter,  Blanch  WiHe,  a  young  Rlrl.  Tb« 
aSiUaTlt  aUeeed  ttiat  bu  could  pro^e  by 
tbein  tbat  on  the  evening  that  Mollte  Ma- 
Itruderwaa  murdered  near  the  Priest  of 
Pallas  balldloK,  in  Kansas  City, defendant 
was  contlnnoualjr  lo  hia  room  un  Belvi- 
dere  place,  a  lonK  distance  from  the  place 
of  the  bomleide,  and  never  left  it  during 
all  the  time:  that  he  had  caused  a  snb- 
pcena  to  Issue  for  them,  directed  to  Jaclc- 
son  county,  dated  October  10.  IfWl ;  that 
the  cause  was  set  down  for  trial  October 
12. 1891;  that  the  subpoena  was  returned 
"Not  found,"  and  that  he  had  learned 
■ince  the  conTening  of  tbu  court  that  both 
of  sQid  witnesses  are  residents  of  Colo- 
rado.  When  thin  application  was  made, 
the  prosecating  attorney  nied  the  afflda- 
rits  of  three  witnesses,  who  deposed  that 
aboot  five  days  after  the  murder  Mary 
and  Blanch  Wise  moved  to  Colorado 
Springs,  and,  have  ever  since  lived  there; 
tbat  this  was  well  known  to  defendant, 
and  among  his  friends  In  that  communi- 
ty; that  both  said  Mary  and  Blanuh  were 
subpoenaed  by  the  state  fur  the  grand 
Jory,  and  at  the  time  the  change  of  venne 
was  granted  all  the  witnesses  were  called 
tu  he  recognized  to  appear  in  Lafayette 
rrimlnal  e«iart;  and  when  said  Mary  and 
Blnncb  were  called  they  failed  to  re- 
spond, and  the  mnrshn]  then  and  there, 
in  the  presence  of  the  defendant  and  bis 
coansel,  Mr.  Meyers,  stated  they  had  re- 
moved permanently  to  Colorado.  There- 
upon the  coart  overruled  the  motion  for 
fODtlnoance.  There  was  no  error  in  this. 
There  was  nu  sort  of  diligence  used  in  try- 
ing tu  obtain  the  evidence  of  tlie  wit- 
newes,  as  was  clearly  shown  by  the  coun- 
ter affidavits.  State  v.  Bailey,  94  Mo.  311, 
7  8.  W.  Rep.  425. 

The  testimony  tended  to  show  thatMol- 
lle  Magmder,  the  deceased,  and  the  de- 
fendant, William  McCoy,  had  Iteen  liviug 
together  for  two  years  as  husband  oud 
wife,  but  that  the.v  were  not  married. 
MoUie  Magruder  was  a  negro  woman, 
aboot  35  years  of  age,  and  made  her  liv- 
ing by  washing.  Several  months  before 
the  commission  of  this  murder  defendant 
and  deceased  had  a  diHagreement  and 
qaarrei,  and  from  then  to  the  day  when 
rieccased  was  killed  they  had  frequent 
qaarreln,  the  defendant  on  various  occa- 
KioDB  threatening  to  kill  tbsdeceased.  He 
wanted  her  to  marry  him,  hut  she  refused 
to  do  so  on  account  of  his  quarrelsome 
•lisposition.  In  order  to  get  rid  c>f  him, 
»be  bad  determined  upon  going  to  her 
mother,  who  was  then  living  in  Omaha. 
She  was  making  preparations  to  go  there 
when  Hbe  was  killed.  The  defendant  op- 
posed her  going,  and  frequently  declared 
that  she  should  never  leave  the  state, 
and  that  she  shonld  never  live  with  any 
other  man,  and  tbat  he  would  kill  her  be- 
fore she  sbould  leave  him.  The  killing 
occurred  about  8:20  p.  M.on  Sunday,  April 
5,1'<91.  All  day  Saturday— the  day  before 
—and  all  day  Sunday  the  defendant  and 
deceased  were  quarreling,  so  much  so 
tbat  a  sister  of  the  deceased,  who  was 
U*lDg  In  the  same  building,  but  in  differ- 
ent apartments,  became  uneasy,  and  sent 
ber  little  nephew  down  to  watch  Mollie 
T.208.w.no.l2— 16 


Magrnder,  and  give  the  alarm  should  the- 
defendant  attempt  to  commit  any  vio 
lence  upon  her.  On  the  afternoon  of  Sun- 
day, Just  before  dusk,  or  a  little  before 
dusk,  Mollie  Magrnder  called  at  ber  sis- 
ter's room,  stating  tbat  3he  was  going 
after  some  clothing  of  Mrs.  Pbelps  and 
Mrs.  Uallett,  for  whom  she  was  to  wash 
the  next  day.  She  left  there  just  aboot 
dusk,  and  went  tor  the  washing.  She 
first  went  to  Mrs.  Phelps,'  and  fiom  there 
to  Mrs.  Hallett's.  This  was  between  7 
and  8  o'clock  that  night.  At  these  places 
she  had  the  appearance  of  being  troubled 
on  account  of  the  difficulty  she  and  de- 
fendant had  had  that  day.  iSbe  took  a 
bundle  of  clothes  from  Mrs.  Hallett's,  and 
started  on  her  way  back  home.  The  evi- 
dence shows  tbat  defendant  had  before 
that  time  gone  with  ber  alter  the  cloth- 
ing, and  knew  exactly  the  route  she  usu- 
ally took.  The  place  where  tbe  body  was 
found  was  near  the  corner  of  Lydia  ave- 
nue and  Seventh  street.  MoUio  Magru- 
dei  and  tbe  defendant  lived  In  a  hollow 
known  as  "Belvldere,"  a  street  parallel 
with  and  north  of  Indei>eudenre  avenue. 
Mollie  Magrnder's  dead  body  was  foand 
near  the  Priest  of  PaUaa  hall,  April  6, 
1891.  Tbe  old  baseball  ground  is  to  be 
seen  there,  but  it  has  been  filled  up  level 
with  tbe  surrounding  surface.  About  8:20 
Sunday  n<gbt  a  man  who  lived  near  the 
comer— about  200  feet  from  there— heard 
three  piercing  screams  In  a  woman's 
voice:  then,  altera  short  intermission,  be 
heard  groans.  His  wife  was  sick,  and  he 
did  not  want  toalarm  her,  and  did  not  ri» 
out  and  see  what  was  the  tri>uble.  On 
tbe  following  morning,  about  0  o'clock, 
two  police  officers  found  the  dead  bod.v. 
Near  where  the  body  was  found  was  tbe 
bundle  which  she  had  taken  from  Mrs.  Hal- 
lett's. Near  her  also  was  found  a  bloody 
brick,  and  close  to  it,  near  tbe  bundle, 
was  found  a  pipe,  which  It  was  conclu- 
sively shown  belonged  to  the  defendant, 
.McCoy.  About  linr  body  was  found  also 
a  bloody  pocketknife,  which  was  shown 
to  belong  to  tbe  defendant,  and  that  it 
had  been  in  bis  possession  tbat  Sunday 
evening,  and  for  some  time  prior  tbereto. 
There  were  marks  nf  a  scuffle  in  the  place 
where  the  bloody  brick  was  found.  From 
where  the  pipe  was  found  up  towards  the 
east  there  were  marks  of  a  considerable 
struggle  and  scuflle.  Tbe  dead  body  was 
found  lying  on  tbe  side,  mutilated  in  a 
horrible  manner.  One  whole  side  of  ber 
head  had  been  beaten  in.  Bloody  rocks 
were  found  lying  around,  with  which  the 
deed  ha<l  been  done.  The  left  side  of  her  head 
was  one  mass  of  bones,  flesh,  and  bruises. 
The  woman  had  been  dead  for  some 
hours.  The  body  was  stiff  when  found 
that  mornlnk(. 

Tbe  testimony  further  shows  thatonthe 
Sunday  evening,  a  short  time  after  Mollie 
Magruder  left  to  go  to  Mrs.  Fhelpv'  and 
Mrs.  Hallett's  alter  the  clothiug, — proba- 
bly 15  or  20  minutes  after  she  bad  gone,— 
the  defendant  called  at  the  room  of  hersis- 
ter,  and  asked  where  she  had  gone.  He 
was  told  that  she  had  gone  for  the  wash-  - 
lug,  and  asked  why  he  had  nut  gone  with 
her.  He  said  that  she  had  iint  told  him 
where  slie  was  going,  and   then  left  the 
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bonse.  He  was  seen  a  abort  time  after- 
wards, about  dusk,  Koinfc  from  the  hoose 
north  to  Independence  avenue.  He  was 
enioking  a  pipe  at  the  time.  He  waa  seen 
then  to  tea  eant  on  IndepeiirleDce  avenue, 
in  the  dliiectlon  where  the  murder  oc- 
curred ;  and  shortly  after  this  he  was  seen 
Btandiniz  behind  the  Prleflt  nt  Pallas  barn, 
with  a  club  In  bis  hand.  About  !>  o'clock 
that  nlfcht,  or  perhaps  a  little  after  9,  be 
was  Heen  by  a  ne^ro  boy  going  honin  from 
tbe  (llrpction  uf  the  murder,  not  along 
the  pulillc  street,  but  through  an  alley.  In 
order  tu  escape  the  public  thoroughfMre. 
The  hoy  tapped  him  on  tbe  shoulder,  and 
asked  him  where  he  was  going.  He  said 
be  was  going  home.  It  was  shown  that 
on  that  day  he  had  on  a  pair  of  brown 
pants  with  stripes  In  them,  and  a  certain 
pair  of  shoeri,  which  pants  and  shoes  he 
had  on  at  duHk  that  evening,  when  he  In- 
quired for  Mollle  Magruder,  and  started 
after  her.  Between  half  past  9  and  10 
o'clock  that  night  be  went  Into  the  room 
of  Cynthia  Jennings,  a  sinter  of  Mollie 
Magrnder,  and  It  was  noticed  that  bis 
clothes  had  been  changed ;  be  had  on  a 
different  pair  of  shoes  and  a  different  pair 
of  pants  from  those  he  had  on  that  even- 
ing. Tbe  next  morning  the  offlcers  ar- 
rested the  defendant  at  tbe  scene  uf  tbi- 
murder,  where  he  had  gone.  He  vras  tak- 
en donn  to  bis  room,  and  tbe  room 
searched.  In  the  room  was  foand  tbe 
shuet)  which  he  bad  on  the  Sunday  even- 
ing before.  He  had  changed  them  that 
night.  Blood  was  spattered  over  tbe 
shoes,  and  blood  wasfonnd  on  the  edges  of 
the  sleeves  of  his  undershirt.  He  was 
asked  about  tbe  shoes,  and  admitted  that 
they  were  blood-stained,  and  that  he  had 
had  them  on  the  night  before.  He  said 
he  did  not  know  how  he  got  the  blood. 
The  officers  also  fonnd  bloody  water  in 
tbe  bucket  in  the  room.  In  tbe  room,  in 
a  stove,  was  found  the  burnt  remains  of 
wbat  appeared  to  have  been  a  bloody 
towel.  He  was  taken  to  the  station,  and 
another  officer  was  sent  back  to  search 
the  bouse.  When  they  went  back  they 
broke  open  a  trunk  of  defendant,  and  in 
tbe  trunk  was  found  the  punts  that  de- 
fendant had  on  that  Sunday  night,  and 
on  the  pants  were  unmistakable  blood 
markH.  Tbe  places  on  the  pants  where 
the  bloud  marks  were  found  presented  the 
appearance  of  having  been  rubbed  wltb  a 
wet  cloth.  The  defendant,  after  being  ar- 
rested, said  to  one  of  the  offlci-rri  that 
be  had  been  staying  np  with  a  sick  wo- 
man that  night,  praying;  to  another, 
that  he  had  been  to  church  or  prayer 
meeting.  On  tbe  witness  stand  he  testi- 
fied that  he  had  been  to  church;  and,  in 
accounting  for  tbe  blood  marks  on  his 
shoes,  said  that  a  part  of  a  house  had  fall- 
en on  a  man  and  a  horse,  and  that  be  had 
assisted  the  man  and  the  horee,  and  sup- 
posed that  he  had  gotten  the  blood  in  that 
way;  and,  although  it  waH  shown  from 
his  testimony  that  a  number  of  persons 
were  at  church,  and  a  number  of  persons 
were  at  the  place  where  the  bonse  (ell  on 
the  man  and  horse,  no  witnesi^es  were 
called  to  corroborate  the  testimony  of  the 
defendant.  He  further  testified  that  he 
aad  tbe  deceased  bad  had  no  recent  qaar- 


rels,  and  that  he  had  not  committed  tbe 
offense. 

The  court  gave  instructions,  defining 
murder  In  tbe  first  degree,  and  charged 
the  Jury  that  they  would  find  defendant 
guilty  of  murder  In  tbe  first  degree  or  ac- 
qait  hlra.  Under  the  instructions,  the  Jury 
found  defendant  gnilty  of  murder  In  tbe 
first  degree.  In  due  time  be  filed  his  nin- 
tions  for  a  new  trial  and  in  arrest,  and,  as 
they  are  identical,  they  will  be  considered 
as  one.  The  prisoner  has  filed  no  brief,  and 
this  baa  necessitated  an  examination  uf 
this  entire  record.  The  3d,  4th,  and 
6th  grounds  for  the  new  trial  are,  briefly, 
that  the  indictment  was  insufficient;  the 
court  erred  in  overruling  it;  and  no  new 
plea  of  "not  guilty  "  was  entered  after  tbe 
demurrer  was  overruled.  The  indictment 
was  complete,  followed  the  long-ctftab- 
llshed  precedents,  and  tbe  court  commit- 
ted no  error  In  overrnling  the.  demurrer. 
And  it  is  the  well-established  rule  at  com- 
mon law  that  a  defendant,  in  a  prosecu- 
tion for  felony,  may  at  one  and  the  same 
time  enter  bis  plea  of  "not  guilty"  and  a 
demurrer  to  the  indictment,  and,  if  the 
demurrer  is  overruled,  the  trial  pri>ce<>de 
upon  his  plea  of  "not  guilty"  as  If  the  de- 
murrer had  not  been  filed.  State  t. 
Reeves.  97  Mo.  6<i8,  10  S.  W.  Rep.  841 ;  1 
Bish.  Crtm.  Proc.  {  762;  1  Chitty,  Crim. 
Law.  4S5-440.  The  sixth  ground  chal- 
lenges all  the  instructions  given,  by  the 
court.  No  specific  error  is  pointe<I  out. 
We  have  read  them  closely,  and  they  cov- 
er every  issue  tendered  l)y  the  Indict inent, 
plea,  and  evidence.  They  are  such  an  have 
been  ajiproved  over  and  over  again  by 
this  court.  Having  fully  charged  the  jury 
on  all  the  questions  of  law  arising  on  the 
record,  there  was  no  error  in  refusing  the 
two  instructions  asked  by  defendant. 
State  v.Shroyer,104  Mo.  441,  16  S.  W.  Rep. 
2SC:  State  V.  Hopkirk,  N4  Mo.  278.  Tbe 
8th,  9th,  and  10th  grounds  assign  tbe  in- 
suttlciency  of  the  evidence  to  sustain  the 
verdict.  There  was  sufllcient  evidence,  if 
credited  by  the  jury,  to  support  the  ver- 
dict, and  in  such  cases  it  is  neither  our 
duty  nor  desire  to  Interfere  with  tbe  ver- 
dict. State  V.  Thomas,  78  Mo.  327;  State 
V.  Muslck,  71  Mo.  401.  The  defendant 
offered,  in  the  cross-examination  of  one 
of  the  state's  witnesses,  to  prove  that  a 
mob  of  negroes  gathered  in  Belvidere 
street  to  storm  the  jail  and  lynch  the  de- 
fendant. There  was  no  error  in  refusing 
this  testimony.  It  was  wholly  foreign  to 
the  issues  on  trial.  Defendant  also 
offered  to  prove  by  himself  declarations 
made  to  him  by  the  deceased  that  one 
Wood  was  a  former  lover  of  hers,  and  bad 
come  from  Omaha,  and  had  threatened  to 
kill  her.  These  declarations  were  not 
claimed  to  be  a  part  of  the  re.i  frestx,  nor 
(lying  declarations,  and  were  most  clearly 
incompetent.  The  state  cannot  be  bound 
by  the  admissions  of  persons  not  parties 
to  the  record.  State  v.  Curtis,  70  Mo.  5»7; 
People  V.  McLaughlin,  44  Cal.  435.  We 
find  no  error  in  tlie  evidence  admitted  for 
the  state.  The  judgment  of  the  criminal 
court  of  Lafayette  Is  affirmed,  and  Thurs- 
day, the  24th  day  of  November,  1892,  is 
accordingly  fixe<1  for  the  execution  of  tb« 
sentence.    All  concur. 
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State  t.  Miller. 

^Supreme  Court  of  Missouri,  DtoisUm  No.  X 

Oct  4,1(183.) 

Bpcciai.  Jcdsi  —  TUrm  —  IitDicnf but — Ckimiiiai. 

I*AW — nsCO!fTBOLLABI.B  IvPULSa — IDBTRDCTIOHB 
— JUBT. 

1.  When  a  ipedal  Judge  U  dnly  elected, 
qualifies,  and  take*  posspsaon  of  the  office  ac- 
cording to  latr,  be  becomes  a  judge  de  fkcto, 
thoogh  his  official  oath  is  not  filed,  aa  required 
by  law;  and  the  proceedings  of  the  court,  if 
nnriianenecd  during  his  incumbency,  cannot  aft- 
erwards  be   qnestioned  collRterally. 

2.  An  indictment  for  rape,  wbidi  charges 
that  defendant,  *  *  *  in  and  upon  E.,  a 
female  child  under  the  age  of  twelve  years,  to 
Tvi^  of  the  age  of  nine  years,  unlawfully  and  fe- 
loniously did  make  an  asxauU,  and  her  (the  said 
E.)  then  and  tliert;  nnlavrfully  and  feloniously 
did  carnally  know  nnd  abusp,  etc.,  is  suiTicient, 
under  Rer.  St.  1879,  \  1253,  declaring  it  to  be 
rape  to  carnally  and  unlawfully  know  a  female 
child  under  the  age  of  12  years.  State  y.  Wray, 
(ito.  Sup.)  19  STW.  Rep.  80,  followed. 

3.  Though  a  crime  is  committed  through 
lack  of  sufficient  will  power  to  control  the  con- 
duct, and  under  an  irresistible  and  nncontrollable 
impulse^,  the  offender  is  responsible  for  the  act. 

4.  Though  in  a  particular  part  of  a  charge 
the  court  improperly  appears  to  assume  that  de- 
fendant committed  the  act  charged,  yet  if,  when 
considered  irith  the  other  instructions,  such  ap- 
parent assumption  could  not  hare  misled  the  jury, 
It  i>  not  reversible  error. 

5.  Where  a  juror,  by  mistake  of  the  derk, 
is  impaneled  under  a  wrong  ^ren  name,  but  there 
Is  no  suggestion  that  defendant  accepted  him  un- 
der any  misapprdiension  of  his  identity,  the  er- 
rw  m  immaterial. 

Appeal  from  ctrcait  court,  Phelps  coun- 
ty :  C.  C.  BLA.ND,  Judge. 

Fred  Miller  wan  convicted  on  an  Indict- 
ment for  rape,  and  appualB.    AfBrnied. 

The  other  faciB  fully  appear  In  the  fol- 
lowing atatemeut  by   MACFARLiNB,  J. : 

Ad  indlctnieut  waH  returned  by  the  cir- 
cuit court  of  Dent  county  at  the  April 
term,  1K88,  £.  T.  Winum  presldluK  as  spe- 
cial judee.  In  wliicb  it  wao  charged  that 
d'fendant.  ou  or  about  the  24th  day  nl 
February,  A.  D.  I88K,  at  and  In  the  county 
of  Dent,  in  the  atate  of  Missouri,  in  and 
upon  Etfle  McGuIre,  a  femaln  child  under 
the  age  ol  12  years,  to  wit,  ol  the  age  of 
S  years,  unlawfully  and  feloniously  did 
make  an  assault,  and  her  (the  said  Kffle 
McUnirel  then  and  there  unlawfully  and 
(elooiously  did  carni>lly  know  and  abuse, 
etc.  On  the  application  of  defendant,  a 
change  of  venue  was  taken  to  Phelpsconn- 
ty,  in  which  be  was  tried,  convicted,  and 
sentenced  to  Imprisonment  fur  live  years. 
From  this  sentence  be  appealed  to  this 
court. 

The  record  shows  that  at  the  regular 
time  and  place  of  holding  the  April  term, 
1»<8S,  of  the  circuit  court  of  Dent  county, 
C.  0.  Bi.ANO,  the  Judge  thereof,  "  being  ab- 
sent, an  election  was  held  by  the  clerk  of 
said  court  to  elect  a  special  judge  of  said 
court,  which  resulted  In  the  election  of  E. 
T.  Wingu  as  such  special  judge.  There 
being  more  than  five  practicing  attorneys 
voting  at  said  election,  the  said  E.  T. 
WiuBo  was  declared  elected,  who  took 
and  subscribed  tbe  usual  oath  In  such 
cases  prescribed  bylaw."  Objection  was 
made  to  the  sufficiency  of  tbe  Indictment 
and  its  validity  by  proper  mtitlons.  These 
"ere    overruled,    and   exceptions   saved. 


At  tbe  August  term,  1891,  defendant  made 
an  application  for  a  continuance  of  his 
case,  on  the  ground  of  physical  inability 
to  go  to  trial,  on  account  of  sickness.  He 
supported  his  application  by  the  affidavit 
of  a  physician.  In  opposition  to  the  a|>- 
pllcatlon,  tbe  state  bled  atfldavlts  con- 
tradicting defendant's  claim  of  physical  dis- 
ability. After  a  hearing  by  tbe  court  a 
continuance  was  denied. 

Of  tbe  panel  of  40  Jurors, one  was  named 
James  T.  Gideon.  He  was  summoned, 
examined  as  to  bis  qualifications,  and 
accepted  as  one  of  the  40  under  his  proper 
name.  In  the  list  furnished  dofeudant 
his  uarae  was  given  as  U.  E.  Uideon, 
through  mistake  of  the  clerk  in  copying 
tbe  names.  This  person  was  accepted  as 
one  of  the  12,  and  was  named  upon  the 
record  as  H.  B.  Gideon.  Upon  returning 
tbe  verdict,  tbe  Jury  was  pulled,  and  It 
was  then  discovered  that  the  Juror's 
name  was  James  T.  instead  of  H.  E.  Gid- 
eon. Objection  was  then  and  there 
made  by  defendant  to  receiving  the  ver- 
dict, upon  the  ground  that  be  bad  not  re- 
ceived a  true  list  of  tbe  jurors  from  which 
to  make  bis  challenges,  and  that  James 
T.  Gideon  was  not  tbe  man  selected  by 
defendant  as  one  of  the  Jurors.  The  ob- 
jection was  overruled,  and  the  clerk  was 
ordered  to  correct  the  name  of  the  juror 
upon  the  record,  and  tbe  verdict  was  re- 
ceived, and  defendant  excepted. 

Tbe  evidence  on  the  part  of  the  state 
tended  to  prove  that  ICffle  McGuire  was 
born  August  1, 1877.  That  defendant  was 
a  shoemaker,  ami  worked  lu  a  shop  in 
Salem.  That  at  bis  request  tbe  girl  WcUt 
to  his  shop  on  several  occasions  in  Febru- 
ary, 18ti8,and  he  bad  intercourse  with  her. 
Two  or  three  witnesRes  saw,  tbrough 
boles  in  the  celling,  defendant  go  through 
tbe  form  of  Hexual  Interuourse  wltb  tbe 
girl  on  several  occasions  in  the  day  time. 
The  girl  made  no  outcry  or  noise  of  any 
kind.  She  testified  that  he  bad  intercourse 
with  her.  The  evidence  on  tbe  part  of 
defendant  tended  to  prove  that  tbe  girl 
was  born  in  1376,  and  was  over  12  years  of 
age  when  tbe  criminal  act  was  charged  to 
have  been  committed.  That  the  girl  said 
she  never  bad  intercourse  wltb  uny  one 
before.  There  was  no  evidence  of  aoy 
bruises  or  laceration.  Defendant  was 
about  70  years  old,  and  was  married.  De- 
fendant's wife  testllled  that  he  whs,  and 
for  Ave  years  before  the  criminal  act  hud 
been.  Insane.  Two  physicians  testified 
that  from  the  facts  given  in  evidence  it 
was  their  opinion  that  Miller  was  insane, 
and  the  very  acts  testified  to  by  tbe 
state's  witnesses  were  the  acts  of  an  In- 
sane man:  and  their  judgment  was,  upon 
hearing  tbe  whole  of  tbe  evidence,  that 
he  was  Insane  at  tbe  time:  and,  further, 
that  they  had  beard  all  of  the  evidence, 
and  that  it  was  practically  impossible  that 
there  could  have  been  any  penetration  by 
Miller,  and.  If  there  had  been,  the  girl's 
parts  would  have  been  lacerated  and  swol- 
len, and  Hhe  could  not  have  submitted  toa 
second  net  without  outcry,  and  would  not 
likely  have  dune  so. 

Defendant  asked  and  the  court  refused 
to  give  three  Instructions  on  the  law  of 
insanity, asapplied  to  tbe  facts  lu  the  case. 


Digitized  by 


Google 


244 


SOUTHWESTERN  BEPOBTBB,  Vol.  20. 


(Mo. 


Two  of  them  told  tbe  )ury.  In  substance, 
that  If  defendant's  mind  was  so  diseased 
that  he  eonld  not  and  did  not  realize  and 
understand  that  ho  was  coinraittin°;  the 
crime  charged,  or  that  the  same  was  a 
crime,  or  that  he  was  legallj'  responsible 
/or  the  art,  then  they  should  acquit  him. 
The  third  told  them  that  if  bis  mind  was 
BO  Impaired  that  he  did  not  realise  tbe 
enormity  of  the  crime,  or  had  not  power 
of  w^lll  sufficient  to  control  his  conduct, 
he  was  not  respunsible  for  his  act.  The 
court,  on  its  own  motion,  gave  two  in- 
structions on  insanity.  One  told  the  Jury 
that,  if  defendant's  mind  was  so  diseased 
that  he  could  not  and  did  not  realise  and 
comprehend  the  nature  of  the  act,  or  that 
88  to  the  act  he  did  not  have  mental 
capacity  to  know  that  It  was  wrong, 
then  he  was  not  responsible  for  the  act, 
and  the  Jury  should  acquit.  The  other 
told  them  that,  though  defendant  commit- 
ted the  act  charged,  yet  if,  at  the  time  he 
did  80,  he  was  iu  such  Insane  condition  of 
mind  that  he  could  not  distinguish  be- 
tween rJKht  and  wrong,  or  comprehend 
the  nature  of  the  act,  then  sncb  act  was 
not  criminal. 

L.  B.  Wuodsfde  and  L.  Jndaon,  tor  ap- 
pellant. John  At.  Wood,  Atty.  Gen.,  tor 
the  State. 

Macfarlanb,  J.,  (after  atatiaif  tbe 
facts.)  1.  ItlsiuslHted  as  the  first  error 
asBlKned  that  the  proceedings  should  have 
been  abated,  and  the  indictment  quashed, 
for  the  reason  that  it  did  not  appear  from 
the  record  that  the  oath  of  office  taken  by 
the  special  judt^e  who  held  the  term  of  the 
circuit  court  of  Dent  county  at  which  the 
Indictment  was  preferred  was  tiled  with 
the  clerk.  The  record  does  recite  the 
existence  of  a  fact,  vis.,  tbe  absence  of  the 
Judge  of  tbe  conrt,  wliicb  authorised  the 
appointment  of  a  special  Judge  to  hold  the 
term  ;  tbe  presence  of  therequlslte  number 
of  attorneys;  that  the  election  was  held 
by  the  clerk  In  all  respects  as  provided ; 
and  that  B.  T.  Wingo  was  elected,  and 
took  and  aubscribed  the  proper  otBcIal 
oath;  but  it  does  not  recite  that  the 
same  was  filed  with  the  clerk.  Section 
3328,  Rev.  St.  1889,  requires  every  tem- 
porary Juilge  thus  elected,  before  he  en- 
ters upon  the  discharge  of  his  duties, 
to  take  and  snt>scribe  to  the  same 
oath  required  to  be  taken  by  a  circuit 
Judge,  which  shall  be  filed  with  the  clerk. 
Section  3a'i9  provides  that  whenevera  tem- 
porary judge  be  elected  an  entry  thereof 
shall  be  made  on  the  reconls  of  the  conrt, 
together  with  the  reasons  thei-efor.  and  the 
fact  that  the  requisite  oath  has  been  tak- 
en and  filed.  When  the  conditions  upon 
which  a  temporary  Judge  might  have  been 
appointed  all  e.\lsted,  and  tbe  incumbent 
was  duly  elected,  qualified,  and  took  pos- 
session of  the  office,  be  became  a  tempora- 
ry judge  of  the  court  <fe  fucto,  though  tbe 
otficlal  oath  was  not  filed,  as  required; 
and  the  proceedings  of  the  court,  which 
were  unchallenged  during  his  incumbency, 
cannot  be  afterwards  questioned  collater- 
ally. The  provision  forappointlng  a  tem- 
porary judge  of  the  court  was  for  the 
benefit  of  the  public,  and  when  the  condi- 
tions giving  a  right  of  appointment  exist- 


ed, and  an  incumbent  la  In  possession,  and 
acting  under  color  ol  right,  public  policy 
aud  Justice  require  that  his  acts  shall  he 
held  valid  so  far  as  they  involve  tbe  inter- 
est of  the  public  and  of  third  persons. 
Norton  v.  Shelby  Co.,  118  U.  S.  426.  6  Sup. 
Ct.  Rep.  1121;  State  v.  Carroll,  38  Conn. 
445:  State  v.  RIcb.  20  Mo.  S'M;  Burt  v. 
Railroad  Cu.,  (Minn.)  18  N.  W.  Rep.  2S5: 
State  T.  Gamble,  (Mo.  Sup.)  18  S.  W.  Kep. 
1112. 

2.  Tomplaint  Is  made  to  tbe  action  of 
the  court  in  overruling  tbe  demurrer  and 
motion  to  quash  tbe  indictment  on  tbe 
ground  of  insufficiency,  and  that  it  did 
not  charge  the  crime  of  carnally  and  un- 
lawfully knowing  a  female  child  under  the 
age  of  12  years,  in  tbe  language  of  the 
statute.  An  indictment  in  substantially 
thesame  language  was  held  good  In  State 
T.  Melnhart,  73  Mo.  562.  Inthereceut  case 
of  State  V.  Wray,  (Mo.  Snp.)  19  S.  W.  Rep. 
86,  in  which  tbe  charge  in  the  indictment 
was  In  very  nearly  the  exact  language  of 
this  one,  we  approved  and  reaffirmed  tbe 
doctrine  announced  in  the  Melnhart  Case. 
For  tbe  reasons  given  iu  those  two  cases 
we  must  hold  this  indictment  good. 

S.  The  application  for  continuance  pre- 
sented a  question  of  fact  as  to  the  physical 
ability  of  defendant  to  attend  tbe  trial. 
The  court  heard  the  evidence,  and  refused 
to  grant  a  continuance.  The  evidence, 
we  think,  Justified  the  court  in  Its  conclu- 
sions, and  nothing  was  Hhown  or  appears 
which  inrlicutes  that  defendant  was  preju- 
diced ttiereby. 

4.  It  is  insisted  that  the  court  commit- 
ted error  in  refusing  the  third  Instruction 
asked  by  defendant.  This  instrnctlon  as- 
serts the  doctrine  of  irresponsibility  for 
crime  committed  under  uncontrollable  im- 
pulse, though  the  perpetrator  was  fully 
conscious  that  the  act  he  was  doing  was 
wrong  and  criminal.  It  is  now  earnestly 
urged  that  defendant  was  not  responsible 
for  the  criminal  act  charged.  If  in  its  com- 
mlsslun,  on  account  of  the  impairment  of 
the  mental  and  moral  powers,  he  acted 
from  an  irresistible  and  uncontrollable  Im- 
pulse. In  the  case  ol  State  v.  Huting,  21 
Mo.  476,  this  court  announced  tbe  rule  as 
to  the  responsibility  of  oje  for  a  crime 
ccuninitted  while  laboring  under  partial 
insanity,  as  follows:  "The  inannlty  must 
be  sncb  as  to  deprive  the  party  charged 
with  the  crime  of  the  use  ol  reason  in  re- 
gard to  tlie  act  done.  The  prisoner  may 
be  deranged  on  othersubjects,  but,  if  capH- 
ble  of  distinguishing  between  right  and 
wrong  in  the  particular  act  done  by  liim, 
he  In  Justly  liable  to  be  punished  as  a  crim- 
inal." This  rule  has  never  been  departed 
from  In  this  state.  In  State  v.  Pagela,  92 
Mo.  817,  4  S.  W.  Rep.  981,  it  is  snld  by 
.Sherwood,  J.:  "It  will  be  a  sad  day  in 
this  state  when  uncontrollable  Impulse 
shall  dictate  a  rule  of  action  to  our 
courts."  And  in  State  v.  Turlington,  102 
Mo.  6,54,  15  S.  W.  Rpp.  141,  it  is  said:  "in 
all  cases  where  insanity  is  Interposed  as 
a  defense  the  question,  according  to  the 
uniform  course  of  decisions  In  this  state. Is 
whether  such  insanity  rendered  the  person 
laboriug  under  It  incapable  of  distinguish- 
ing between  right  and  wrong  in  respect  to 
tbe  act  he  was  about  to  commit."    See. 
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also,  State  t.  Erb,  74  Mo.  208;  State  t. 
liedemelner,  71  Mo.  175;  State  v.  Kut<iv- 
ilir,  74  Mu.  247.  The  inBtraclioiiH  Klven 
b;  the  ci>urt  od  the  queHtiuo  of  liifianltjr 
oltun-e<l  this  role,  and  correctly  dedxrcd 
the  law. 

5.  betendaot  ohJeetR  to  an  Inntruction 
glren  by  the  court,  which  told  the  jury 
thtit  "  the  law  preKumett  the  defendant  to 
bare  been  of  sound  mind  at  the  titne  at 
tbeeoininlaxion  ol  the  offenoe  charKed,  nn- 
til  the  contrary  is  ahuwn,"Ktc.  The  ob- 
jection 18  that  the  iuMtructlon  improperly 
Bwamet],  and,  in  efiect,  declared,  that  de- 
fendant committed  the  act  chart^ed.  The 
instruction  ia  clearly  open  tu  criticism  tor 
the  rcaaonri  urged.  An  itiauable  fact,  upon 
which  tliere  is  a  conflict  of  evidence,  ahonld 
never  be  atianmed  hy  the  court,  in  ita  In- 
Mructiono,  to  ezlet.  State  v.  Wheeler,  79 
Mu.  366;  Comer  v.  Taylor,  82  Mo.  346.  It 
Ib  very  clear  that  this  Inatruction.  aa  to 
the  particular  complained  of,  waa  only  In- 
teDiled  to  fix  the  time  at  which  the  iuaaul- 
ty  niuat  have  existed  In  order  to  have  been 
available  aa  a  deteoae,  and  not  to  declare 
M  a  tact  that  defendant  committed  the 
offenae  charxed.  The  lani;uafce  uaed  was 
certainly  unfortunate,  and  the  Instruction, 
standin);  alone,  mlKht  have  mlnled  the  ju- 
ry, but.  taken  in  connection  with  the  oth- 
ers Kiven,  could  not  have  been  miacou- 
atraed  or  miaunderatood.  The  first  in- 
atmctlon  given  at  request  of  defendant 
told  the  jury  in  the  clearent  and  most  em- 
phutic  terma  that  there  could  be  no  con- 
viction unleHS  defendant  had  committed 
the  hct  charged,  and  the  tliird  defined  cor- 
rectly aud  explicitly  what  waa  necessary 
til  be  done  iu  order  to  conaummate  the 
crime. 

6.  We  are  unable  to  see  how  defendant 
coold  baveheen  prejudiced  by  thefact  that 
James  T.  Gideon,  one  of  the  Jurors,  waa, 
by  mistake  of  the  clerk,  impaneled  under 
a  wrong  given  name.  His  true  name  was 
learneil  when  be  was  examined  ou  his 
roir  dire.  There  was  no  other  person  on 
the  panel  named  Gideon,  and  there  is  no 
ausKCKtiou  that  defendant  accepted  him  as 
oue  of  the  12  under  any  misapprehension 
of  his  identity. 

7.  Lastly,  it  is  insisted  that  the  evidence 
ia  not  Huflicient  to  justify  the  conviction. 
The  charge  is  certainly  most  incredible. 
There  are  circumstances  also  that  make 
it  possible  that  the  act  was  never  fully 
eonsunirouted,  and  that  defendant  was  at 
the  time  laboring  under  partial  insanity; 
but  these  questions  were  all  submitted  to 
and  determined  by  the  jury  under  very  fa- 
vornhle  instructions.  The  verdict  was  au- 
thorized by  the  evidence.  The  circuit 
court  was  satisfied,  and  this  court  should 
not  interfere.  Finding  no  error  prejudicial 
to  defendant,  the  judgment  is  affirmed. 

All  concur. 


WHrrraiDES,  County  Judge,  ▼.  Stewart. 
(Supreme  Court  of  Temiesaee.    Oct.  6, 1893.) 

Ua.si>amv*  —  Parties  —  Retdkit  of  Writ— Bond 
roB  Costs  — Vbhjfication  op  Petitioh— Codh- 
TT  JCDoi— AuuiTixo  Claims. 

1.  MandamoB  proceedings  mast  be  brought 

is  the  name  of  the  state^  on  the  relation  of'tlM 

petitioner. 


2.  An  altenuitlTe  writ  «f  mandaama  oaanot 
he  made  returnable  in  chambers,  the  statute 
providing  that  it  ia  returnable  "to  the  circuit 
court." 

3.  Snch  writ  should  not  issue,  in  the  ab- 
sence of  the  execution  by  the  petitioner  of  a 
proper  bond  for  costs. 

4.  Xur  should  it  issue  whore  the  petition 
was  awnrn  to  before  the  clerk  of  tiie  oountr 
coiurt,  Mill.  &  V.  Code,  S  4310,  (Acts  1831,  c.  51, 
S  1,)  providing  that  the  writ  shall  issue  on  peti- 
tion, supported  by  affidavit,  before  any  judge, 
jnstice  of  the  peace,  or  clerk  of  any  circuit 
court." 

5.  mill.  &  V.  Code,  §  1582.  subsec.  3.  and 
section  577,  subsecs.  4, 6,  make  the  county  judge 
the  accouDting  officer  of  the  county,  whose  duty 
is  "to  audit  all  claims,"  and  settle  the  aceouuls 
"of  any  person  intrusted  to  receive  or  expend" 
county  money,  and  to  minutely  examine  aud 
settle  the  accounts  of  county  officers.  Held, 
where  the  county  Judge  refused  to  issue  his 
warrant  for  a  claim  presented  by  a  road  over- 
seer on  the  ground  tlutt  it  was  exorbitant,  that 
such  action  rests  in  tile  souud  discretion  of  the 
Judge,  and  cannot  be  controlled  by  mandamus 
from  the  circidt  court 

6.  In  such  case,  the  proper  remedy  of  the 
officer  whose  claim  has  been  disallowed  is  by  a 
suit  against  the  county. 

Appeal  {rom  circuit  court,  Hamilton 
eounty ;  Jouk  A.  Moon,  Judge. 

MandamuB  by  H.  M.  Stewart  URainst 
Hugh  Whitesides,  county  judge.  From  a 
judgment  of  the  circuit  court  awarding  a 
peremptory  writ,  defendant  appeals.  Re- 
versed. 

White  &  Mart  in, tor  appellant.  De  Witt 
<S  TliutUMg,  tor  apiiellee. 

Lea,  J.  This  is  a  lUHBdamus  against 
tlie  county  judge,  and  brought  in  the  cir- 
cuit court  of  Hamilton  county,  by  H.  M. 
Stewart  Individually,  without  the  inter- 
veution  of  the  state,  on  relation  of  peti- 
tioner. The  judgment  was  in  favor  of 
petitioner,  and  the  county  judge  appealed. 
The  petitioner  claims  to  have  been  an 
overseer  of  a  public  road,  and  seeks  to 
force  the  county  judge  to  draw  his  war- 
rant for  27  days'  work,  at  $1  per  day,  and 
also  (or  f 28  for  having  furnished  his  own 
team  to  work  the  road.  He  gave  no.  bond 
for  costs,  and  did  not  take  the  oath  in 
forma  putiiwvis,  and  swore  to  the  petition 
before  the  deputy  clerk  of  the  county 
court.  The  judge  issued  the  alternative 
writ  in  vacation,  and  made  it  returualile 
tn  a  day  in  vacation,  commanding  the 
county  judge  to  draw  his  warrant,  or  show 
good  cause  for  not  do;ng  so.  On  the  re- 
turn day  of  the  writ,  and  before  tlie  circuit 
JudKe  at  chambers,  the  county  judge  ap- 
peared, and  moved  to  quash  the  alterna- 
tive writ,  and  dismisa  the  suit,  assigning, 
among  other  reasons,  that  the  proceeding 
is  not  brought  in  the  name  of  the  state, 
oo  relation  of  petitioner;  because  the  writ 
Is  not  made  returnable  to  a  term  of  the 
court,  but  to  a  day  in  vacation;  because 
no  security  was  given  for  costs;  and  be- 
cauHe  the  petition  is  not  supported  by 
affidavit  before  any  official  authorized  by 
law.  To  these  actions  the  county  judge 
excepted,  and  obtained  leave  to  reply,  up- 
on the  several  grounds  of  motion  in  his 
answer.  Thereupon  the  answer  was  filed, 
relying  upon  the  grounds  of  motion,  and 
making,  in  addition  tiiereto,  several  de- 
tenses;   among  others,  that   petitioner's 
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claim  was  presented  to  defendant,  and 
Bwurn  to  aa  the  atutute  required,  and  de- 
mand madefor  a  warrant;  that  heretuaed 
to  iHRue  the  warrant,  becnuHe  the  claim 
wa8  unjust,  exorbitant, and  not  owin>r  by 
the  county.  JsHue  was  Joined  upon  the 
several  defenses.  On  the  return  day,  in 
vacation,  the  circuit  Judfce,  on  application 
of  defendant,  continued  the  beariuK  until 
the  flrst  day  of  the  regular  term  of  the 
court.  At  the  regular  term  the  case  was 
heard,  and  judgment  rendered  against 
the  county  judge,  overruling  his  motion 
to  diamlas,  adjadging  bis  return  inHoffl- 
clent,  and  awarding  a  peremptory  writ 
for  the  amount  claimed  by  petitioner.  It 
wsB  agreed  upon  the  hearing  that  the 
claim  of  petitioner  was  properly  sworn  to, 
and  the  county  judge  roIuRcd  to  Issue  the 
warrant  because  tlie  account  was  exor- 
bitant and  entirely  ton  mnch,  and  the  re- 
tuKsl  was  tur  this  reason  alone. 

The  court  erred  In  not  dismissing  the 
suit,  both  for  masons  stated  In  the  motion 
to  dismiss  and  upon  the  vnerltB— First. 
Because  the  proceedings  should  be  In  the 
name  of  the  state,  on  the  relation  of  the 
petitlnner.  Such  is  the  approved  practice 
m-  this  state.  Second.  Because  the  writ 
mnst  be  returned,  like  any  other  writ,  to 
a  term  of  the  court,  and  not  to  the  judge 
at  chambers.  The  word  "court"  Is  used 
ail  through  the  statute  upon  the  subject 
of  mandamus.  "The  writ  is  returnable  to 
the  circuit  court."  Mill.  &  V.  Code,  §  4311. 
The  alternative  writ  commands  the  de- 
fendant to  do  the  act  required  to  be  per- 
formed, or  show  cause  before  the  court. 
Id.  §  4312.  "H  the  answer  deny  any  mate- 
rial farts  stated  in  the  petition,  tlie  court 
may  determine  the  Issues  upon  evidence,  or 
cause  them  to  be  submitted  to  a  jury." 
Id.  §  4315.  If  the  alternative  writ  is  issued 
Id  vacation,  it  should  be  returnable  to  the 
next  term  of  the  court,  and  not  before  the 
Judge  at  chambers.  Third.  Because  no 
bond  forcosts  was  executed.  Caruth. Law- 
suit, §  087.  Fourtli.  Because  the  petition 
was  not  sworn  to  as  required  by  law.  It 
was  sworn  to  before  the  clerk  of  the  coun- 
ty court.  Onr  statute.  (Mill.  &  V.  Code,  9 
431(1,)  is  tai<en  from  section  l,c.  51,  Acts  1831, 
entitled  "An  act  to  regulate  the  practice 
on  writs  of  mandumas,'  Is  as  follows: 
"That  the  circuit  Judges  of  this  state  shall 
have  power  to  Issue  writs  of  ninndawna, 
upon  petition,  supported  by  atlidavlt,  be- 
fore any  Judge,}nstice  of  the  peace,  or  clerk 
of  any  circuit  court. "  It  will  thus  be  seen 
thqt,  by  the  very  terms  of  the  statute,  the 
affidavit  must  be  made  before  a  judge.jus- 
tice  of  the  peace,  or  a  clerk  of  the  circuit 
court. 

As  above  stated,  upon  the  merits,  the 
peremptory  mandiiman  should  not  have 
been  granted.  Simply  becansetbelawflxes 
a  dollar  a  day  for  overseers  of  roads,  and 
the  account  named  the  number  of  days, 
and  Is  sworn  to  as  required  by  statute, 
does  nut  make  it  the  duty  of  the  county 
judge  to  issue  his  warrant  without  an  in- 
vestigation of  the  correctness  of  the  ac- 
count. If  such  was  the  case,  then  a  tnan- 
dawus  would  be  proper  in  case  of  a  re- 
fusal; but  here  the  defendant  decided  that 
the  account  was  unjust  and  exorbitant, 
and  therefore  be  refused  to  Issue  the  war- 


rant. The  county  judge  is  "the  account- 
ing officer  and  general  agent  of  the  coun- 
ty," and,  as  such,  it  is  his  duty  "to  audit 
all  claims  for  money  against  the  county," 
and  to  audit  and  settle  the  accounts  "of 
any  person  intrusted  to  receive  or  ex|>end 
any  money  of  thecouot.v,"and  to  minute- 
ly examine  and  settle  the  accuunts  of  the 
county  officers.  Mill.  &  V.  Code,  §  582, 
snbsec.  3;  Id.  §  577,  snbsecs.  4,  •. 

The  county  Jndge  has  passed  and  acted 
open  the  claim  of  petitioner  as  presented, 
and  his  official  judgment  is  against  the 
claim,  and  the  award  of  a  peremptory 
writ  would  be  to  compel  him  to  act  con- 
trary to  his  judgment.  Whether  tn  issue 
the  warrant  or  not,  as  claimed  by  peti- 
tioner, depends  upon  the  exercise  of  offi- 
cial judgment  by  the  defendant,  and  rests 
in  his  sound  discretion,  and  cannot becou- 
trolled  by  mandamua.  Morley  v.  Leonard, 
5  Lea,  691,  High,  Extr.  Rem.  §§  101.  102. 
Only  rainistertnl  acts  can  be  controlled. 
Turnpike  Co.  v.  Marshall,  2  Baxt.  123.  The 
petitioner's  claim  having  been  refused  by 
thecounty  judge,  he  has  his  remedybysult 
against  the  county  for  whatever  may  be 
justly  dnehim.  The  judgmeutof  theeourt 
below  Is  reversed,  the  petition  is  dismissed, 
and  petitioner  will  pay  costs. 


Watkinb  et  al.  v.  Ci.ifto.>(  Hill.  Land  Co. 

(Supreme  Court  of  Tennessee.    Oct  4, 1898.) 

Bond  oti  Appeal— Review— Fobbolosokb  of 
Vesdob's  liir.1t. 

1.  Mill.  &  V.  Code,  S  3S82.  provides  that, 
where  a  party  whose  real  estate  is  decreed  to  be 
sold  by  a  court  of  equity  appeala,  he  shall  exe- 
cute a  bond  "sufficieat  to  pay  costs  of  the  cause 
in  the  court  below  and  the  supreme  court." 
Udd,  that  an  appeal  from  such  a  decree,  after 
the  sale  of  the  laud  and  application  of  the  pro- 
ceeds, and  from  a  decree  adjudging  a  balance 
due  after  such  sale,  was  within  the  above  spc- 
tion,  and  not  within  secdon  3881,  providing  that, 
"where  decrees  are  for  a  specific  sum  of  monoj 
and  against  the  party  in  his  own  right,  the  ap- 
peal bond  shall  be  for  the  amount  of  the  decree, 
and  damages  and  costs." 

2.  Where  defendant,  in  a  suit  to  foreclose 
a  vendor's  lien,  does  not  plead  the  defense  of 
fraud  in  the  sale  of  the  land,  the  question  can- 
not l>e  determined. 

3.  Where  it  appears  from  the  record  that 
an  independent  suit  is  pending,  wherein  defend- 
ant seeks  a  rescission  of  the  contract  ou  the 
ground  of  fraud,  such  question  of  fraud  c&unot 
be  determined. 

4.  In  a  suit  to  foreclose  a  vendor's  lien,  a 
pecuniary  recovery  against  defendant  Is  not  es- 
sential to  the  validity  of  a  decree  and  sale  of 
the  land. 

5.  After  the  sale  .and  cnnfirmaUon.  in  a 
suit  to  foreclose  a  vendor's  lien,  it  is  error  to 
award  execution  on  one  of  several  notes  given 
for  the  purcliase  price  of  the  land,  where  such 
note  is  not  yet  due. 

Appeal  from  chancery  court,  Hamilton 
county;  T.  M.  McConnell,  Chancellor. 

Suit  by  Anna  N.  Watktns  and  Alice  M. 
Watklns  against  the  Clifton  Uill  Land 
Company  to  foreclose  a  vendors'  lien.  De- 
cree for  plaintiffs.  Defendant  appeals. 
Affirmed. 

Cooke,  FraMler  A  8waBe.r,  for  appel- 
lant, a.  IV.  Pickle,  J.  A.  Caldwell,  and 
White  Ji  Martin,  for  appellees. 

Cai.dwbi.1,,  J.  On  the  14thof  April,  1SR7. 
complainants,  Mrs.  Anna  N.  Watklns  and 
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MIm  Alice  M.  WatklDB,  sold  and  convnyed 
tutbedoCeadant,  tiie Clifton  Hill  Land  Com- 
paDjr.lSO  acren  of  land, near  ChattanooKa, 
InronBlderaliuD  of  91%>000,  of  which  9St5,- 
OUO  were  paid  in  caab,  and  the  defondant'a 
ubli«atiOD  to  pay  the  bulance  ^vaB  evi- 
denced by  itB  tlvu  promlaHory  notea  for 
(18,000  each,  niaturlnK,  respectively,  on 
tbolst  day  of  March,  1S8S.  1K89,  1890, 1891, 
and  1892,  and  bearing  Interent  from  March 
1,  IS$7,  at  the  rate  of  6  per  cent,  per  an- 
num, payable  Hemiannually,  A  apeciflc 
Hen  was  retained  in  the  deed,  and  the  de- 
fendant agreed  on  the  face  of  ita  noteetbat 
Itwoold  pay  reaeonable  aitorneye'  fees, 
if  reeort  to  law  became  neceRsary  for  tlielr 
collection.  On  the  9tb  of  April.  1889,  the 
vendors  filed  the  original  bill  In  thia  cause, 
for  the  enforcement  of  tbclr  lien  and  col- 
lection of  the  aaid  pnrcbaee-money  notes 
by  a  sale  of  the  land.  All  of  the  noten 
were  exhibited  with  tlie  bill,  two  of  them 
bein^  past  dne  at  the  time,  and  the  other 
three  yet  to  mature.  Amended  nud  sup- 
plrnieutal  bills  were  subseqaently  flled. 
Defendant  answered  the  three  bills,  and 
proof  was  taken  on  both  sides.  On  the 
12tb  day  of  May,  1801,  the  chancellor  beard 
the  canse,  on  pleadinxs  and  proof,  and 
direrted  a  aale  of  the  land  on  a  credit  of 
6,  12,  18.  21,  and  80  months,  unless  the 
amount  then  due  complainants  should  be 
paid  into  the  court  within  60  days  from 
tbe  date  of  the  decree,  in  pursuance  of 
that  decree,  the  clerk  and  master  sold  the 
luod,  on  tbe  6th  day  of  August,  1891,  to 
the  complainants,  at  the  price  oT  f47,000. 
Tbe  sale  was  confirmed,  and  title  divested 
and  veated,  on  the  12tb  of  October,  1891. 
In  tbe  same  decree  tbe  court  adjudged  tbe 
defendant  to  be  indebted  to  the  complain- 
ants in  the  full  aggregate  amouut  u(  the 
Ore  notes,  (although  one  of  them  had  not 
yet  matured,)  credited  that  sum  by  the 
net  proceeds  of  the  sale,  and  awarded  ex- 
ecution fur  tbe  balance.  At  a  snbseqnent 
day  of  tbe  same  term,  decree  was  rendered 
agalnfct  defendant  for$4.UOO,  as  rea<)<inHbIe 
compensation  to  solicitors  of  corapiain- 
ants.  From  that  and  all  formerdecrees  in 
tbe  caose  defendant  appealed,  upon  a  bond 
for  cuatR  only. 

Tbe  first  question  for  our  consideration 
ari<ies  npun  a  motion  of  complainants  to 
dh<mif)S  defendant's  appeal.  The  ground 
of  the  motion  is  that  the  appeal  bond  Is 
insufficient,  being  for  costs  only,  and  not 
for  the  unpaid  part  of  tbe  decree  below, 
(f75,000,)  damages  and  costs.  Tbe  bond 
was  executed  onder  section  3882,  Mill.  &  V. 
Code,  which  is  as  follows:  "In  all  cases 
in  which,  by  the  decree  of  any  <-ourt  of 
equity,  real  estate  is  ordered  to  be  sold, 
and  the  party  whose  real  estate  is  so  de- 
creed to  be  sold  prays  and  obtains  an  ap- 
peal to  tbe  supreme  conrt,  be  shall  be  re- 
quired to  execute  a  bond  in  an  amount 
sufficient  to  pay  costs  of  tbe  cause  in  tbe 
coort  below  and  the  supreme  court;" 
whereas,  complainants  Insist  that  bond 
should  have  been  given  as  required  by  sec- 
tion 8)«81,  which  provides  tbut,  "  where  de- 
crees are  for  a  specific  sum  of  money  and 
against  tbe  party  In  his  own  right,  tbe  ap- 
peal bond  sbnll  betortbeamount  of  decree, 
and  damages  and  costs."  Mill.  &  V. Code, 
f  3881.   Hection  3882  originated  In  Acts  1870- 


71,  e.  106,  and  was  tntendei  as  an  excep- 
tion to  section  3S81  and  old  provisions. 
Tbe  exception  was  created  (as  said  by  this 
court'  in  iStaub  v.  Williams,  1  Lea,  124)  to 
relieve  the  debtor  of  the  obvious  hardship 
of  Riving  personal  security  for  the  decree 
against  him,  when  by  the  same  decree,  or 
in  tbe  same  cause,  bis  land  was  adjudged 
to  be  sold  in  tbe  enforcement  of  a  vendor's 
Hen  as  a  mortgage;  the  land  itnelf  in  such 
a  case  being  deemed  suftlcient  security  for 
the  debt.  iSuch  having  been  the  object  of 
tbe  exception,  tbe  case  before  us  would, 
confessedly,  have  fallen  within  its  opera- 
tion, and  a  bond  for  costs  wonld  have 
been  sutficient,  had  the  appeal  been  ob- 
tained before  the  sale  o(-curred,  as  it  might 
ha  vebeen,under  section  3874,  M  111.  &V.  Code, 
In  tbe  discretion  of  the  chancellor.  Does 
tbe  fact  that  theappenl  is  prosecuted  after 
tbe  sale  and  appllcutlon  of  proceeds,  and 
after  a  large  balanceof  indebtedness  is  ad- 
judged to  be  dun  complainants,  take  the 
case  out  of  the  exception,  and  sul>}eet  it  to 
tbe  original  provision?  We  think  not, 
clearly. 

It  is,  after  the  sale  as  before,  a  case  In 
which  a  court  of  equity  has,  by  decree,  or- 
dered tbe  sale  of  real  estate,  for  tbe  en- 
forcement of  a  vendor's  Hen;  and  the  land 
is  no  more  a  sufficient  security  for  tlie  en- 
tire decree  in  the  one  instunce  than  are  its 
proceeds  in  the  other.  This  appeal  la  not 
alone  from  the  adjudication  of  defendant's 
liability  for  9T5.UUU  niter  the  exhauatiim  of 
its  land, — for  a  mere  money  dtcree  for  the 
balance  of  the  debt,— as  assumed  In  argu- 
ment for  complHiunnts.  It  is  more  than 
tbat;  it  isau  unlimited  appeal  from  all  the 
decrees  in  the  cause,  and  bringsall  of  them 
beforRthiH  court  for  review, — that  adjudg- 
ing defendant's  liability  and  directing  sale 
of  the  land;  that  confirming  sale  and  ap- 
plying proceeds;  as  n' ell  as  that  adjudg- 
ing balance  and  awarding  execution. 
Primarily,  the  land  is  the  subject  matter 
of  tbe  litigation,— it  is  that  almut  which 
the  parties  contracted,  and  out  of  which 
defendant's  liability  arose.  Treating  the 
land  upon  the  one  side  as  the  representa- 
tive of  tbe  debt  upon  the  other  side,  the 
legislature  manifestly  intenrled  that  in  the 
given  case,  whether  the  appeal  was  before 
or  after  sale,  the  land  or  its  proceeds 
should  stand  as  security  for  the  debt,  and 
tbat  bond  should  be  required  for  costs 
alone. 

It  would  mintmise  tbe  statute,  and  in  a 
large  measure  defeat  its  object,  to  limit  its 
application  to  appeals  before  sale,  as  coun- 
sel for  complainanta  suggest  should  l>e 
done;  for  such  appeals  are  allowable  only 
in  the  discretion  of  thechancellor.and  never 
Rsa  matter  of  right.  Mill.  &V.  Code,  §§8872, 
SS74;  Gibson  v.Widener,S5Tenn.l6,lS.  W. 
Rep.  497;  Younger  v.  Younger,  90  Tenn.23, 
16  H.  W.  Rep.  78.  Section  3882  has  been 
held  to  apply  in  case  of  decree  to  sell  real 
estate  for  enforcement  of  a  mechanic's  lien, 
(Kinsey  v.  tStautim,  6  Baxt.  92,)  but  not 
in  cases  where  land  is  decreed  to  be  sold 
under  attachment  for  ordinary  debt, 
(Staub  V.  Williams,  1  I.«a,  36;  same  case 
on  motion  to  rehear.  Id.  123;  Rogers  v. 
Newman,  5  Lea,  255.)  Motion  to  dismiss 
is  not  allowed. 

Questions  arising  upon  defendants' as- 
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■Ignment  of  errors  will  next  be  conHldered. 

1.  Defendant  Inslsta  that  complalnaotH 
■hnuld  have  been  repelled,  and  their  bill 
dlsmlRsed,  on  accoont  of  fraad,  which,  it 
contendfi,  was  perpetrated  with  reference 
to  the  price  by  complainante  and  Itn  un- 
faithful agent  In  the  eaie  of  the  land  to  de- 
fendant. The  merits  of  this  qncHtiun  can- 
not be  determined  in  thiH  caHe,  for  two 
reaBODB:  (1)  Because  defendant  Inter- 
poses no  such  defense  in  its  answer;  and 
(2)  because  this  record  discloses  the  fact 
that  there  Is  now  pen>ling  an  independent 
suit.  In  which  defendant  seekH  a  rescission 
of  the  contract  by  reason  of  the  facts  here 
relied  opon  as  evidence  of  fraud. 

2.  It  is  assigned  as  error  that  the  land 
was  ordered  to  be  sold,  and  was  sold,  be- 
fore a  personal  decree  was  rendered  agu  lost 
the  defendant  on  any  of  the  purchase-mon- 
ey notes.  Tlie  decree  assailed  recited,  in 
detail,  the  sale  of  the  laud,  and  the  execu- 
tion of  the  several  notes  therefor,  and 
then  adjudged  that  none  of  the  notes  had 
been  paid;  that  the  land  was  bound  fur 
this  payment;  that  four  of  them  were 
overdue,  giving  the  amount  thereof,  with 
Interest;  and,  finally,  that,  aniess  the 
same  should  be  paid  Into  the  court  within 
60  days,  the  clerk  and  master  should  sell 
the  land,  as  a  whole  or  In  parcels.  In  the 
time  prescribed.  This  decree  wassufflclent 
support  and  authority  for  the  sale.  It 
recites  all  material  tacts,  and  makes  all 
necessary  adjudications.  To  the  validity 
of  the  decr<>e,  and  sale  thereunder.  It  was 
not  essential  that  a  pecuniary  recovery 
should  be  had  against  the  defendunt.ln  so 
many  «vords,  though  surb  Is  the  later 
practice  In  this  state. 

8.  Alter  the  sale  and  confirmation,  de- 
cree was  rendered  and  execution  awarded 
on  the  last  of  the  five  notes  before  Its  ma- 
turity. This  is  assigned  as  error;  and  so 
it  was.  It  cannot  be  justifled  by  the  stat- 
ute, (Mill,  ft  V.  Code,  §§  4S0«-43(H),)  which, 
in  a  case  like  this,  authorises  a  sale  by  di- 
rection of  the  court  on  such  terms  that  de- 
ferred payments  may  fall  uue  at  such  tiroes 
as  the  purchase-money  notes  to  the  original 
\endor  may  mature.  The  decree  of  sale 
here,  though  not  literslly  so.  was  In  snb- 
stantinl  conformity  to  that  statute,  and 
was  all  that  could  be  allowed  .it  any  time 
asto ttielmmaturenote.  Itadjudged  that 
four  of  the  notes  were  due,  and  that  one  of 
them  was  not  due,  and  ordered  a  sale  of 
the  land  on  a  credit  of  6,  12,  18,  24,  and  30 
months,  which  made  two  or  three  of  the 
payments  fall  due  even  later  than  the  ma- 
turity of  the  last  note  of  the  vendors.  A 
sale  on  such  terms  was  alt  that  complain- 
ants were  entitled  to  ask.  The  statute 
does  not,  in  any  case,  contemplate  or  Jus- 
tify a  personal  recovery  and  awaril  of  exe- 
cution upon  a  note  not  yet  <lue.  The  fatl- 
nre  of  defendant  to  plead  In  abatement 
does  not  preeludeltfrom  making  the  qoes- 
tton  now.  The  bills  were  not  premature, 
though  when  filed  some  of  the  notes  were 
not  mature;  for,  under  the  statute,  com- 
plainants had  a  right  to  sue  opon  all  the 
DOteft,  as  they  did,  and  to  have  the  sale 
made  as  in  the  statute  provided. 

Defendant  waived  nothing.  The  decree 
upon  the  last  note,  before  maturity  and 
award  of  execution  for  the  money,  was 


not  within  the  scope  of  ttie  bill;  nnd  de- 
fendant could  not  reasonably  have  antici- 
pated that  each  relief  would  be  sought  un- 
der such  a  hill.  The  error  is  manifest. 
But  what  Is  this  court  now  to  do  in  the 
matter?  Complainants  wuold  have  been 
entitled  to  a  decree  on  the  last  notn  had 
they  waited  only  a  tew  months  longer. 
That  time  has  now  passed,  and  the  note 
is  several  months  overdue.  In  fact,  no 
execution  has  actually  issued.  At  most, 
defendant  ran  only  ask  a  reversal,  and 
that  the  canee  be  remanded  for  further 
proceedings  as  to  that  note.  It  Is  cleiir 
trora  this  record  that  another  decree 
against  thp  defendant  would  follow,  and 
that  reversal  would  only  result  in  delay 
and  accumulation  of  additional  costs. 
Instead,  therefore,  of  reversing  and  re- 
manding foranother  decree  upon  the  suine 
record,  this  court  may  well  affirm  the  de- 
cree alread.v  pronounced.  Such  a  resnlt  is 
really  to  the  advantage  of  the  defendant, 
to  the  extent  of  the  difference  between 
common  interest  on  the  note  and  interest 
computed  at  semiannual  rests  from  the 
date  of  the  decree  already  rendered,  until 
another  one  might  be  procured.  Com- 
plainants will  not  be  heard  to  object  to 
this,  because  they  procured  the  decree, 
merging  the  noteand  lessening  the  burden 
of  interest.  Affirm  the  decree.  Delendaat 
will  pay  four  fifths  and  complainants  one 
fifth  of  the  costs  of  this  court,  and  cOKts 
below  will  be  paid  as  adjudged  by  the 
chancellor. 


PiTTSBOBO    ft    TRNNRSSRE    CoPPER    CO.    T. 

Qdintkkli..! 

(Supreme  Court  of  Tennessee.    Sept.  23,  1893.) 

Corporations — CoNtRAora  Madb  bbtorb  Oroas- 

IZATIOV— ADOPTIOX. 

In  an  action  for  breach  of  contract,  the 
evidence  _  showed  that  one  of  the  incorporators 

of  a.  mining  company  contracted  '^th  plaintiff  for 
serrices  before  the  application  for  incorporation 
was  made;  that  after  such  application  he  sent 
word  to  plaintiff  to  report  for  work;  that,  when 
plaintiff  reported,  hla  job  had  been  {Area  to  an- 
other, but  be  was  proraispd  work  if  he  irotild 
wait;  that  while  so  waitinR  he  was  told  by  th<> 
president  of  the  company  that  he  knew  of  the 
contract,  and  was  surprised  not  to  find  plaintiff 
at  work;  that  later  he  was  given  work,  but  so.>n 
after  discharged  without  fatilt.  Hdd,  that  the 
evidence  showed  an  adoption  by  the  company  of 
the  contract  made  hefore  incorporation,  and  It 
was  liable  for  a  breach  of  the  same. 

Appeal  from  circuit  court,  Polk  connty; 
ABTiiua  Traynor,  Judge. 

Action  by  James  Quintrell  against  the 
PIttHfiurg  ft  Tennessee  Copper  Company 
for  breach  of  contract.  Judgment  for 
pittlntltt.  Defendant  appeals.  Affirmed. 
Petition  for  a  rehearing.  Petition  dis- 
missed. 

atiinrt  A  Gaut;  for  appellant.  Gastun 
A  Robeson  and  Jaa.  U.  Parks,  for  appel- 
lee. 

LVRTON,  J.  This  1b  an  action  for  dam- 
ages for  breach  of  contract  of  hiring. 
There  was  a  Judgment  in  favor  of  the  de- 
fendant in  error.  Two  errors  have  been 
assigned,  both  on  the  fucts.  At  a  former 
day  of  the  term  these  assignments   were 

^Behearing  denied,  October  S.  1892. 
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orerraled,  and  the  JvdKinent  of  the  clrvDlt 
court  affirmed.  A  petltlun  for  rehearing 
has  been  tilM,  (rem  which  we  quote  the 
Ii>UuwIuk:  "Petitioner  shows  that  the 
asuifniiiieDt  of  errore  and  thn  argiimuDt  of 
counxel  preaented  Reveral  questionH  not 
peitiDtfDt  to  the  coutroversy,  and  that 
the  ooly  question  tor  cotmlderation  was 
the  linbllity  of  petitioner  iu  any  event. 
Petitioner  re«ipectlully  Bubinlts  that  the 
roort  evidently  overlooked  the  facte:  (1) 
That  tliere  is  no  proof  in  the  record  to 
Hh»n-  that  the  defendant  company  was  in 
exiHten<-e  at  the  time  the  aliened  contract 
was  made,  hot,  on  tlie  contrary,  the  proof 
Bbowe  that  snld  rompauy  was  not  in  ex- 
istence. (2)  That  there  in  no  proof  to 
show  that  the  said  company  ever  ratified 
any  contract  made  by  any  party  with  the 
plaintiff.  (3)  Tl)ere  la  no  proof  to  Hhow 
that  Shaffer,  who  made  the  contract  with 
Quintrell,  was  an  agent  of  the  said  com- 
pany, but,  on  the  contrary,  the  proof 
showd  that  he  was  not  its  atcent." 

Mr.  Shaffer,  the  witness  of  defendant, 
shows  that  he.  together  with  one  Fergu- 
Hon,  owned  a  mining  lease  covering  some 
copper  mines.    That  they  began  the  bual- 
nesa  of  mining  upon  their  properly  under 
the  name  and    style  of  the  Pittsburg  A 
Tennessee  Copper  Mining  Company.   How 
the  lease  was  taken  does  not  appear,  nor 
is  it  shown  how  long  they  did  business 
under  this  style  Iwlooie  taking  out  a  char- 
ter.   While  thus  engaged  in  ^u8ineB8,  and 
on  or  about  the  20tb  of  May,  18t>l,  accord- 
ing to    the   evidence   of   plaintiff   below, 
Shaffer  entered   into  the  contract   for  the 
aervlves  of  plidntllf,  auch  services  to  begin, 
according  to   the  evidence  of  Shaffer,  in 
four  or  Ave  days,  and,  according  to  plain- 
tiff's evidence,  so  soon  as  he  could  reason- 
ably get  to  the  mines  from  Alabama  after 
be  bad  been  communicated  with.    Un   the 
2ith  of  May  the  statutory  application  for 
incorporation  of  a   mining  company,  un- 
der the  name  and  style  of  the  Pittsburg  & 
Tennessee  Copper  Mining  Company,  was 
duly  made,  and  on  that  day  signed  by  the 
proposed  corporators.    Two  of  these  cor- 
porators were  tihaffer  and  Ferguson,  who 
had  already  been  doing  business  under  the 
same   corporate  title.     There   was  some 
delay  In  the  acknowledgment  and  regis- 
tration of  this  oppllcatlon,  but  it  seems 
to  have  been  completed  June  18th.    Inas- 
moch  as  this  is  nut  a  suit  against  Shaffer 
and  Ferguson  hs  indlvidnals  or  partners, 
tlicrecan  be  no  judgment  against  them  ns 
doing  business  under  the  name  and  style 
ot  the  Plttsbnrg  &  Tennessee  Copper  Com- 
pany.   While  there  can  be  no  doubt  that 
Shaffer  intended  to  employ  plaintlH  for 
the  proposed  corporation,  and  to  bind  it 
by  his  contract  when  it  should  come  into 
existence,  yet  It  in  very  plain  law  that  a 
corporation   is   not  responsible  for  acts 
Performed    or   contracts  made   before  it 
came  into  existence  by  promoters  or  per- 
Roos  proposing    to    bind    the   compuny, 
wben  It  should   be  organiced.    A  corpora- 
tion not  In  existence  cnn  have  no  agent. 
The  law  of    agency  implleit  a  principal 
capable  of  being  represented  by  an  agent 
of  IiIm  own  appointment.    It  folio  wh,  tliere- 
lore.  that  Shaffer  could  not  have  been  the 
oftent  of  this  corporation,  when  he  made 


this  contract,  whether  he  made  it  on  the 
10th  or  on  the  20th  of  May.  Mor.  Priv. 
Corp.,  and  caseH  cited  by  him  to  section 
547.  But  the  law  Is  equally  as  well  settled 
that  a  contract  made  in  advance  of  Incor- 
poration may  be  adopted  alter  organisa- 
tion, and  thereby  become  the  contract  of 
the  corporation.  The  liability  in  case  of 
adoption  does  not  rest  upon  the  Idea  of 
any  supposed  agency  of  the  promoters, 
but  upon  thn  immediate  and  voluntary 
act  of  the  company.    Id.  S  548. 

It  was  npon  the  evidence  of  adoption 
found  in  r«i!ord  that  we  rested  our  atBrm- 
nnce  of  this  judgment.  Some  of  these  evi- 
dences were:  il)  That,  after  the  applica- 
tion bad  been  made  for  a  charter,  ShaOer 
sent  word  to  the  fatherof  pliilntiff  that  he 
must  report  for  work  by  the  next  Monday. 
(2)  When  Quintrell  reached  the  mines  be 
states  that  Shaffer  told  him  that  another 
had  been  put  at  the  job  Intended  for  hl» 
superintendence,  but  that  another  shaft 
would  be  shortly  started,  and  he  would 
be  wanted  to  superintend  Its  BtruL-ture. 
He  could  have  gotten  work  elHewhere, 
but  being  told  this,  and  being  also  n- 
quested  to  report  at  the  mines  as  often 
us  three  or  four  times  a  week,  be  sought  no 
other  work,  and  waited  the  arrival  of  the 
new  manager,  who  was  to  locate  tb» 
new  shaft.  |3|  Quintrell,  whilo  thus  wait- 
ing assignment  to  duty,  saw  Mr.  Fergu- 
son, formerly  connected  with  Shaffer,  as 
we  have  before  stated,  and  Ferguson 
represented  himself  as  president  and  su- 
perintendent of  the  company.  He  told 
Ferguson  of  the  circnmstances  under 
which  he  had  been  induced  to  come,  and 
that  Ferguson  replied  "that  ShaHer  had 
written  him  about  it,  and  that  he  waa 
surprised  to  Und   me  not  at  work,  and 

that  Shaffer  had  acted  the  d d  rascal." 

This  conversation  with  the  president  of 
the  defendant  company  must  have  oc- 
curred alter  its  organization,  otlierwiae- 
there  would  have  been  no  such  officer. 
The  statement  aa  to  what  he  said  to 
Quintrell  is  nowhere  denied  or  explained. 
Home  weeks  after  the  organization  of  th» 
company  Quintrell  was  assigned  to  duty, 
but  In  a  short  time  he  was  discharged 
without  fault,  and  paid  only  for  the  time 
he  was  actually  at  work.  iJenrned  coun- 
sel, in  the  natural  teal  pertaining  to  ad- 
vitcacy,  have  not  observed  the  slgnlO- 
cnnce  of  the  facts  we  have  cited  as  evi- 
dence from  which  a  jury,  under  proper 
charge,  might  infer  that  the  contract  of 
hiring  between  Quintrell  and  the  pro- 
jectors of  thedefendantcompany  bud  been 
adopted  by  the  company  after  Its  orguni- 
Eation.  They  are  mistaken  in  the  as- 
sumption that  Shaffer  and  Ferguson  were 
never  connected  with  the  corporation. 
They  were  both  corporators,  and  as  such 
a  part  of  the  Arst  board  of  directors. 
RoTh  were  In  connection  with  It  when  the 
acts  tending  to  show  adoption  wevedone, 
Ferguson  hieing  president.  Shatter  does 
not.  In  hii  very  meager  evidence,  pretend 
that  he  had  not  been  connected  with  tlm 
compuny.  He  only  states  that  he  was  ndt 
interested  at  the  time  he  was  testifying,  and 
tdllH  to  state  when  he  hixl  roUI  out.  Tiie 
evideupe  was  nolHH  clear  and  sallsfactory 
upon  any  part  of  the  case  an  we  should  re- 
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qnlreU  tbe  case  was  here  (or  oriKinal  con- 
sideration. The  questions  were  sabinitted 
to  cbejurj,  under  wiiat  we  uaust  assnme 
tu  tiave  been  a  full  and  HatiHfactury 
charge.  No  error  was  asslKiied  upon 
this  charge,  and  no  complainr  Ih  made  ot 
it  in  the  petition  (or  i-eheartnK.  The  case 
Is  not  one  moving  us  to  an  ezerciHf  ot  oar 
discretion  under  our  rules,  by  ioolcins  to 
orrora  not  assigned.  Dismiss  tlie  petition. 


Bbkto.n  v.  Andkrson. 
(Supreme  Court  of  A7lttm»as.    Oct.  8,  1893.) 
OcARDiAX  AND  Ward— BosD— Rbleasb  op  8drb- 
TT — Claims  against  Ancestor  —  Chakobs  oh 
tiBxh  Estate— Rights  of  Bona  Fidb  Purchas- 

■B8. 

1.  Tlie  consent  of  a  surety  for  a  guardian 
tliat  the  latter  may  retain  and  use  the  ward's 
money,  and  a  subsequent  order  of  the  court  an- 
thorizing  him  to  do  so  "until  further  order,"  do 
not  operate  to  release  a  cosurety,  especially 
where  it  is  fair  to  suppose  that  the  guardian 
osed  the  funds  before  the  consent  and  order. 

2.  A  claim  against  a  deceased  cosurety 
for  contribution  on  a  judgmeut  recovered  after 
the  administration  of  decedent's  estate  is 
closed,  while  a  charge  on  the  estate  in  the 
hands  of  his  heirs,  cannot  be  enforced  against  a 
bona  fide  purchaser  acquiring  title  before  tbe 
oommencement  of  suit  to  enforce  the  demand. 

Appeal  from  circuit  court,  i'billips  coun- 
ty: Matthew  T.  Sandbbs,  Judge. 

8uit  by  Leon  Berton  against  De  Witt 
Anderson  to  enforce  a  right  tocontribution 
out  o(  certain  real  estate.  Decree  lor  de- 
fendant. PiatntiO  appeals.    Modified. 

John  J.  <e  E.  C.  Horner,  fur  appellant. 
Quarlea  &  Moore,  for  appellee. 

Mansfield,  .T.  This  Is  a  suit  in  equity 
brought  by  I^on  Berton  to  sniiject  cer- 
tain lots  in  tbe  city  of  Helena,  which  de- 
scended to  the  heirs  of  Paul  F.  Anderson, 
deceased,  to  contribution  in  the  payment  of 
a  sum  for  wblch  the  plaintiff  and  tbe  de- 
cedent were  jointly  liable  as  cosureties  on 
the  bond  of  W.  G.  Moore,  as  guardian  of 
Tennie  Hlclinian,  the  wliole  amount  o( 
which  the  plaintiff  has  been  compelled  to 
pay.  De  Witt  Anderson,  one  of  tbe  beirs  o( 
Paul  F.,  having  purchased  tbe  interests  of 
bis  coheirs  in  tbe  lots,  was  made  sole  de- 
fendant to  tbe  complaint,  and  resisted  tbe 
relief  sought  on  the  following  grounds: 
First,  be  alleges  that,  -the  probate  court 
having  issued  a  citation  against  Moore  to 
appear  and  show  cause  why  the  money  in 
bis  hands  as  guardian  had  not  been  loaned 
out,  he  appeared  and  filed  the  written  con- 
sent of  tbe  plaintiff  that  Moore  should  be 
allowed  to  use  tbe  money  and  pay  interest 
upon  it  at  the  rate  of  10  per  cent,  per  an- 
num, and  that  an  order  was  thus  ob- 
tained permitting  Moore  to  retain  tbe 
money  on  tbe  terms  stated.  This,  it  Is  in- 
sisted, released  Berton'scosurety .  Second- 
ly,tbe  answer  states  that  tbe  defendant  is 
an  innocent  purchaser  for  a  valuable  con- 
sideration, without  notice  of  the  plain  tlfTs 
claim.  Some  other  matters  of  defense  are 
stated  in  the  answer,  but  they  have  not 
been  insisted  upon  here.  Tbe  court  dis- 
missed the  complaint  tor  want  of  equity, 
and  tbe  plaintiff  has  appealed.  The  fol- 
lowing (acts  are  shown  by  the  exhibits  to 
tbe  answer:   Tbe  probate  court  baviog 


found  from  the  seciind  annual  account  of 
Moore  that  he  had  in  bis  bands  the  sum 
of  $1,807.19,  belonging  to  lits  ward,  and 
that  he  bad  tailed  to  report  what  disposi- 
tion be  bad  made  of  it,  made  an  order  re- 
quiring him  forthwith  to  Ule  sucb    report 
conformably  to  the  statute.     Mansf.  i*ig. 
S  3315.    This  order  baring  been  served  up- 
on Mi>ore,  there  was  tiled  in  the  court  a' 
paper  signed  by  the  plaintiff,  and   to  the 
effect  that  be,  as  surety  ot  Moore, consent- 
ed that  the  latter  might  retain  and  use  the 
ward's  money,  and  pay  (or  Its  use  inter- 
est at  the  rate  of  10  per  cent,  per  annum. 
The  court  thereupon  made  an  order  recit- 
ing the  fliiug  of  such  consent,  and  also  tlie 
fact  that  Moore  had  been   unable  to  lend 
tbe  money  upon  such  security  as  the  law 
reqnited,  and  directing  that  he  might  re- 
tain it  until  tbe  fartherorder  of  tbe  court, 
by  paying  Interest  upon  it  at  tbe  rate  of  10 
per  cent,  per  annum.  It  appears  to  be  con- 
ceded that  tbe  money  mentioned   In   tbis 
order  was  tbesamesubsequently  recovered 
from  the  plaintiH  as  one  of   Moore's  sure- 
ties.     But    there    is    nothing  except    tbe 
formal  recital  of  tbe  order  to  show  that 
Moore  bad  not  used  tbe  money  before  tbe 
order  was  made.    The  language  of  the  re- 
cital, in  referring  to  the  money  as  being 
"in  bis  bands,"  is  similar  to  that  of  tbe 
order  requiring  him  to  report  what  dispo- 
sition he  bad  made  of  tbe  money,  and  we 
do  not  understand  It  to  mean  anything 
more  than  that  it  should  be''in  bis  hands" 
accordlngto  an  f-f-ount previously  settled 
by   the  court.     Tbe  order  was   that  be 
might  "retain  said  sum  of  money    •    •    » 
until  the  further  order  of  the  court."  This 
does  not,  under  the  circuiustances,  imply 
that  there  had  been  no  previous  use  of  the 
money,  and  tbe  phraseology  of  the  recitals 
of  the  order  is  entirely  consistent  with  tbe 
Idea  that  what  the  guardian   sought  was 
an  order  authorizing  him  to  continue  to 
use  his  ward's  funds,  and  enablini;  bira  to 
avoid  reporting  them  to  thecourt  for  that 
disposition   which   the   statute   required. 
Id.  §§3512,  8515,3616.     We  cannot,   there- 
fore,  find   from   the  exhibits    referred   to 
that    Moore's    failure    to   pay   over   the 
money  on  tbe  termination  of  his  guardian- 
ship resulted  from   bis  use  of  it  under   the 
order  tbe  plaintiff  aided   bim  to  procure; 
nor  does  tliat  fact  otherwise  aptiear.   But 
tbe  writing  of  the  plaintiff  died  in  tbe  pro- 
bate court  does  not  purport  to  be  any- 
thing more  than   a   mere  consent  on  his 
part,  as  one  of  the  sureties  of  Moore,  that 
the  letter's  request  might   be  granted.    It 
was  not  In  tbe  nature  of  a  contract,  and 
furnished  no  security  distinct  from  or  in 
addition    to  that   of   tbe    bond,  against 
any  loss  to  the  ward  which   might  re- 
sult from  the  order.    It  was  not  made 
tbe  basis  of  tbe  recovery  bad  against  the 
plaintiff,  and  the  recitals  of  the  record 
show  that  it  was  not  the  only  inducement 
to  make  the  order.    The  order  itself  wan, 
at  most,  only  the  court's  acquiescence  in 
an  act  unwarranted  by  tbe  law;  and  it 
affected  no  right  of  the  ward,  and  changed 
in  no  respect  the  liability  created  by  (be 
execution  of  her  euardlau's  bond.     The 
court  did  not  sustain  towards  Moore  the 
relation  of  a  creditor;  bnt,  if  its  action 
could  be  r^arded  as  having  extended  tbe 
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time  In  which  the  law  required  him  to  pay 
■or  account  for  the  money,  the  exteiiHion 
waa  for  an  indefinite  period,  and   did  not, 
tor    that  rennon,   have   the  effect    to  diu- 
-cbarse  either  of  his  suretien.     2  Brandt, 
Sdf.  §  a44.    We  are  nnable,  therefore,  to 
see  til  at  the  matter  set  up  In  the  flrat  par- 
-Mgrrapb  of  the  unawerjuMtiflesthe  action  of 
ttaecfaanceiiiir  in  UlsniiHtilng  thecumplaint. 
Tbe  administration  upon  AnilerBon'a  es- 
tate having  been  closed  before  the  accrual 
-of   tbe  plaintiff's  cause  of  action,  he  waa 
^withuat  remedy  in  the  probate  court,  or 
by  any  prnceedluK  at  law,  (Mansf.  DIk.  S 
98 :   W'aliier  v.  Byera,  14  Ark.  246 ; )  and  it  Is 
nettled  by  previous  decisious  of  this  court 
that  in  such  case  tbe  lands  of  a  deceased 
cosurety,  while  they  are  held  by  his  heirs, 
may,  in  equity,  be  subjected   to  contribu- 
tion.  (Williams    V.   Ewinff,  81    Ark.  284; 
Hecbt  V.  SKaKj^R,  68  Ark.  291, 1.1  8.  W.  Rep. 
"980.)      The    defendant    poM    nothlni;    for 
hlH   own  share  of  tlie  land  an  one  of  the 
beirs  of  Paul  F.  Auderaoii.    Tw  tbe  extent 
of  that  share  be  holds  by  inheritance,  and 
not  as  a  purchaser  from  the  oth^r  heirs, 
and,  under  the   rule   eRtHl>liHlip<l   by  the 
'Casefl  cited,  the  plaintiff  inentitlfd  tothe  re- 
lief prayed  for,  as  agairiHt  ro  nuic-h  of  the 
land  as  is  thua  held.    But  it  Ih  Hhown  that 
tbe  defendant  was  a   bonn  tlrln  purchaser 
of  the  rest  of  the  land,  and   the  question 
remaining    Is  whether  that  can   also   be 
-cliareed   with  tbe  payment  of  tbe  plain- 
tlfTs  claim. 

At  common  law  the  real  estate  of  a  de- 
cedent wuB  not  liable  for  his  simple  con- 
tract debts.  It  wa»  liable  only  for  such 
debtsas  were  created  by  specialty,  and  for 
the  payment  of  these  the  heir  was  bound 
to  the  extent  of  the  value  of  the  land  de- 
scended to  him.  But,  if  the  heir  aliened 
tbe  land  before  an  action  was  commenced 
afrainat  him  to  recover  the  ancestor's 
debt,  the  creditor  was  without  remedy, ei- 
ther against  the  land  itself  or  the  heir 
personally.  Woerner,  Adm'n,  S  574;  Grls- 
•vold  v.Blgeiow,6Conn.258.  In  this  state 
the  lands  are  assets  in  the  hands  of  a  de^ 
cedent's  personal  representative  for  the 
payment  of  all  his  debts,  and  his  heir  can- 
not be  sued  at  law  upon  any  of  bis  con- 
tracts. Mansf.  Dig.  §§  68,170;  Hendricks 
V.  Keesee,  32  Ark.  714.  The  heir,  us  already 
indicated,  may  in  some  caseH  be  made 
liable  in  eqaity  for  the  debt  of  bis  ancestor 
to  the  extent  of  the  assets  he  has  re- 
ceived. Hall  V.  Brewer,  40  Ark.  4.38.  But 
where  land  descended  is  conveyed  by  the 
heir  to  an  Innocent  purchaser  for  value, 
before  the  commencement  of  a  suit  to 
charge  It  with  thepaymentof  an  equitable 
dtiim  not  enfnrcibie  agalnct  tiie  executor 
or  administrator,  we  have  no  statute 
which  denies  to  tbe  purchaser  the  protec- 
tion afforded  by  the  common-law  rule  re- 
ferred to  above;  and  we  perceive  do  rea- 
son justifying  that  rule,  as  against  the  le- 
gal demand  of  the  specialty  creditor,  that 
may  not,  with  equal  force,  be  urged  in  fa- 
vor of  Its  application  to  a  claim  such  as 
ik  asserted  here.  Woerner,  Adm'n,  S  579. 
Nor  Is  an  application  of  tbe  commun-law 
rule  to  the  present  case  inconsistent  with 
the  doctrine  applied  by  the  courts  to 
many  other  cases  in  which  a  purchaser  of 
lands  is  protected  against  the  assertion  of 


an  equitable  ineombrance  or  interest  o( 
which  he  had  no  notice  at  the  time  of  ac- 
qalrlng  tbe  legal  estate.  Thus  a  vendor's 
equitable  lien  cannot  be  enforced  against 
a  boriH  flde  purchaser  without  notice;  and 
oue  who,  for  a  valuable  consideration, 
buys  land  from  a  trustee  without  notice 
of  the  trnst,  will  take  the  property  dis- 
charged of  the  tru'ft.  Bisp.  Eq.  SS  25. 
262,  268;  1  Perry,  Trusts,  §§  217,  218,  23U;  2 
Perry.  Trusts,  §  828. 

Our  administration  laws  seek  to  pro- 
mote the  early  settlement  of  estates. 
Walker  v.  Byers,  14  Ark.  %3.  And  It  does 
not  comport  (vlth  tbe  policy  of  those 
laws  to  Impose  a  restraint  upon  tbe  lieir's 
power  to  alien  the  land  he  inherits  after 
it  Is  free  of  all  claims  allowable  In  tbe  pro- 
bate court.  Mays  v.  Rogers.  87  .\rk.  155. 
The  claims  allowed  there  constitute  a  lieu 
upon  the  land,  which  relates  back  to  tbe 
time  of  the  decedent's  death,  and  of  which 
all  persons  are  bound  to  take  notice :  and, 
although  this  lien  will  be  lost  by  the  fail- 
ure to  enforce  It  within  a  reasonable  time, 
it  cannot  be  defeated  by  the  heir's  convey- 
ance, executed  either  before  or  after  the 
grant  of  administration.  But  there  is  no 
lien  of  a  statutory  nature  In  favor  of  a 
claim,  accruins;  U)o  late  to  be  authenticat- 
ed againnt  the  executor  or  administrator; 
and  a  claim  thus  arising  is  sustained  as  a 
charge  upon  the  estate  in  tlie  hands  of  the 
heir,  solely  on  the  ground  that  it  Is  an 
equity  in  the  property  of  the  ancestor  sn- 
perior  to  that  of  tbe  heir.  Walker  v.  By- 
ers,  14  Ark.  2r)3.  But  the  equity  of  such  a 
claim  is  not  superior  to  that  of  a  bona  SJe 
purchaser,  acquiring  title  before  tbe  com- 
mencement of  a  suit  to  enforce  the  credit- 
or's demand.  The  equity  of  the  purchaser 
in  such  case  is,  at  least,  equal  to  that  of  the 
creditor,  and  the  claim  of  the  latter  can- 
not, therefore,  prevail  against  it.  1  Per- 
ry, Trusts,  §  '218;  Blsp.  Eq.  S§  40,  176.  The 
decree  of  the  court  below  will  accordingly 
be  affirmed  as  to  that  part  of  the  land  pur- 
chased by  the  defendant  from  tbe  other 
heirs;  but,  as  to  the  residue  of  the  land, 
the  decree  will  be  reversed,  and  the  cause 
will  be  remanded,  with  directions  to  the 
chancellor  to  grant  the  relief  prayed  for, 
as  against  the  share  of  the  land  which 
came  to  the  defendant  by  Inheritance. 


Clat  t.  Polaski  Coontt. 
(Supreme  Court  of  Arkansiia.    Oct  8,  1803.) 
FooB  Peksons— Ck>UNriE8 — Li^BiLiTr  POR  Ex- 
penses OF  BUUIAU 
A  county  is  not  liable  for  the  expense 
of  bnryinfr  a  poor  person  residing  therein,  unless 
such  person  has  been  declared  a  pauper  by  the 
county  court  prior   to   the   performance   of  the 
service.     Brem  v.   County   Court,  9  Ark.   240; 
Lee  Co.  v.  Lackie,  30  Ark.  704;    Cantrell  v. 
Clark  Co.,  1  S.   W.  Kep.  200,   47  Ark.   239; 
Clark  Co.  v.  Huie,  4  S.  W.  Rep.  462,  49  Ark. 
146,— followed. 

Appeal  from  circuit  court,  Pulaski  coun- 
ty; RuBKRT  J.  Lb  A,  Judge. 

Action  by  M.  J.  Clay  against  Pulaski 
county  for  expenses  In  burying  a  poor 
person.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

Morris  M.  Cohn,  for  appellant.  Oeo.  W. 
Cnrutb  and  Cbaa.  P.  Roberta,  for  appellea 
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Hemikowat,  J.  It  la  well  settled  by  the 
declHionf)  of  thli  conrt  that  there  ran  be 
no  rerovery  agaiaHt  a  eouuty  for  eervlcea 
in  carin«  for  or  huryinx  a  poor  person 
reaiUinK  therein  unleHs  softi  person  baa 
been  declared  a  pauper  by  the  county 
court  of  the  county  prior  to  the  perform- 
ance of  the  service.  Brem  ▼.  Coanty  Court, 
9  Arl{.  240;  Lee  Co.  r.  Lackie.  80  Aril.  764; 
Cantrell  v.  Clark  Co.,  47  Arlc.  239, 1  8.  W. 
Rep.  200;  Clark  Co.  v.  Uale,49  Ark.  145,4  S. 
W.  Kep.  452.  It  follo«rs  that  the  court  be- 
low properly  held  that  the  appellant  rould 
not  maintain  this  suit  against  Pulaski 
county.  Whether  he  could  maiutain  sucta 
u  suit  against  tbe  city  of  Little  Rock  Ih  a 
question  not  inrolTed  In  the  case,  which 
we,  for  that  reason,  have  not  considered, 
and  coold  not  decide.    Affirmed. 


Duncan  t.  Mahon  et  ah 
{Court  of  Appealt  qf  Kentueku.    Oct  4,  1893.) 

COXTSTANCB  OF  IiABD— UCNTAL  CaPACITT  —  Evi- 
SENCS. 

On  a  <;^Qeatlon  as  to  whether  an  asgiga- 
ment  to  plaintiff  of  land  held  under  a  bond  for 
the  price,  with  plaintiff  as  snretj,  was  inralid 
on  account  of  the  assignor's  mental  incompeten- 
cy, it  appeared  that  the  assignor  had  stated  to 
sereral  persons  that  plaintiff  had  paid  off  the  said 
bond,  and  was  entitled  to  the  land;  that  the  aa- 
stgnment  was  executed  a  few  weeks  before  the 
assignor's  death,  wai  etated  as  being  for  a  full 
consideratimi,  and  was  a  reasonable  transaction, 
such  as  would  have  been  likely  to  occur.  The 
assignor,  although  very  ignorant,  had  always 
managed  his  affairs,  and  nad  made  and  saved 
some  money.  The  witnesses  who  gave  it  as  their 
opinion  that  he  was  incompetent  at  the  time  of 
the  assignment  were  net  eloae  obserrers  of  him, 
had  no  good  reason  for  their  opinions,  and  were 
somewhat  interested.  Others,  who  n-ore  more 
closely  associated  -nith  bim,  stated  that  he  was 
in  his  right  mind,  although  in  ill  health,  and  was 
competent  Eila,  tiiat  the  assignment  was  not 
inralid,  and  should  have  been  sustained. 

Appeal  Iron>  chancery  ouart,  Pendleton 
county. 
"Not  to  bfl  officially  reported." 
Action  by  Daniel  Duncan  against  Sally 
Ann  Mason  and  others  to  obtain  the  leKal 
title  to  certain  land.  From  a  judgment 
refnsinK  the  relief  souKbt  and  allowing 
other  relief,  {^aintiff  apt>eal8.     Beversed. 

Leslie  T.  AfipleiftiteanO  Uallam  <ff  Myers, 
for  appellant.    T.  P.  Fryer,  for  appellees. 

Bennett,  J.  Thomas  Duncan,  brother 
of  the  appellant,  a  bachelor,  died  intes- 
tate. The  appellant  brought  this  action 
against  the  heirs  at  law  of  Tlionias  Dun- 
can, his  brother,  to  obtain  the  legal  title 
to  a'  tract  of  land,  which  be  claimed  to 
own  by  equitable  conveyance  by  hla  said 
brother.  Tbe  said  beira  resisted  the  relief 
songht  by  the  appellant  upon  tbe  ground 
that  at  tbe  time  of  tlie  alleged  equitable 
conveyance  Thomas  Duncan  was,  by  rea- 
son of  mental  Infirmity,  Incapable  of  mak- 
Idr  said  caBTeyanoe,ate.  The  lower  ccicrt 
refused  the  relief  demanded,  but  allowed  a 
Hen  on  tbe  land  In  favor  of  the  appellant 
for  any  «am  that  mi^ht  be  due  the  appel- 
lant on  acconnt  of  tbe  payment  of  the 
purchase  money  due  by  Tbomas  Duncan 
foraaid  land.  The  undispated  facta  are 
that  in  tbe  caae  a!  TLouMa  Duncan  vs. 


Ftahback,  etc.,  pendtoa  In  tbe  Pendleton 

chancery  court,  the  land  in  controver- 
sy was  sold  to  satisfy  a  lien  thereon  in 
favor  of  Thomas  Duncan  and  others.  Tbe 
lien  of  Thomas  Duncan  was  Junior  to  that 
of  the  others.  He  purchased  the  land  at 
the  commissioner's  sale,  at  a  price  sufti- 
cient  to  satisfy  said  liens,  and  gave  bond 
for  the  price,  with  the  appellant  as  bis 
surety.  Afterwards,  and  about  sit  weekd 
or  two  mouths  before  his  death,  Thomas 
Duncan  gave  the  appellant  a  written  as- 
signment uf  hla  purchase,  and  directed  tlie 
commissioner  to  convey  the  land  to  bim. 
The  appellant  seeks  by  this  action  to  en- 
force tbe  conveyance  of  said  laud,  wbicb 
the  court  retuaed,  but  allowed  him  a  Hen 
thereon  for  any  purchaae  money  that  be 
had  paid  thereon  which  remained  unpaid. 
Now,  If  Thomas  Duncan,  at  the  time  ae 
made  said  assignment,  was  competent  to 
make  it,  and  was  not  overreached  and  de- 
frauded into  making  it,  it  must  ataad. 
and  be  enforced  by  compelling  the  df>ed 
to  be  made  to  the  appellant;  but  if  be 
was  not  competent  to  make  the  asslKn- 
nient,  or  was  delrauded  into  making  it, 
the  judgment  of  tbe  lower  court  was  cor- 
rect. 

Was  he  competent  to  make  the  assliisn- 
ment?  S.  U.  Tuumas,  at  the  request  of 
Thomas  Duncan,  wrote  the  assignment, 
about  six  weeks  or  two  months  befure 
the  death  of  Thomas  Duncan,  which  be 
signed,  and  which  was  delivered  to  appel- 
lant. Thomas  states  that  Tbomas  Dun- 
can stated  that  tbe  appellant  had  paid  oil 
the  purchase-money  bond,  and  be  was  en- 
titled to  tbe  land.  Thomas  also  states 
that  Thomaa  Duncan  at  the  time  waa  in 
his  right  mind,  and  he  waa  up,  but  his 
health  waa  not  good.  The  clerk  of  tbe  cir- 
cuit court  says  that  the  order  for  the 
deed  by  Thomas  Duncan  to  the  appellant 
stated  that  the  full  consideration  for  the 
land  had  b^en  paid  by  the  appellant.  Mr. 
Rule,  the  commissioner  who  sold  tbe  laiid. 
states  that  Tbomas  Duncan  gave  the  or- 
der for  tbe  deed  to  be  made  to  tbe  appel- 
iHut;  and  that  Thomas  Duncan  was  in 
his  light  mind,  and  was  up;  that  he  said 
that  the  appellant  had  paitl  off  tbe  bonds 
for  the  purchane  money  to  the  persons 
who  had  the  prior  liens,  and  had  settled 
with  him  fur  his  part  of  the  purchase 
money, and  was  entitled  to  the  land,  tbat 
he,  Tbomas,  was  not  able  to  pay  it. 
Judge  Lee,  who  was  attorney  tor  some  of 
the  parties  In  the  case  to  eufurce  the  liens. 
sa>s  that  Thomas  Duncan,  at  tbe  time  hA 
made  the  order,  waa  In  his  right  mind, 
and  was  capable  of  contranting;  that  be 
said  appellant  had  paid  the  entire  pur- 
chase  mone.v,  including  that  coming  to 
himself,  and  was  entitled  to  a  deed  to  tbe 
land.  The  appellant  suys  that  tbe  under- 
standing at  lirst  between  him  and  Thom- 
as Duncan  was  that  the  appellant  was  to 
hold  the  land,  and  appropriate  the  profits, 
until  he  was  repaid  tbe  purchase  money 
that  he  bad  paid  Tbat  after  then  they 
changed  the  agreement  to  the  effect  that 
he,  thecppellant,  was  to  take  the  land  ab- 
solutely, and  the  written  trimsfer  was 
executed  in  accordance  with  that  agree- 
ment. It  also  appears  tbat  Thomas  Dun- 
can had  all  bia  life  managed  his  own  at 
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(alra.  aad  had  made  and  saved  some  mnn- 
«•>■.  It  aliio  appeart)  that  the  wltnettRes 
who  testily  that  he  was  not  ecmpetent 
to  contract  were  not  close  observers  of 
him:  and  the  most  of  them.  If  not  all, give 
it  as  their  opinion  that  be  was  nut  com- 
petent to  contract,  without  any  good  rea- 
son to  support  that  opinion,  liesMes 
Hume  of  them  beinK  In  teres  teci  In  establlsb- 
Ing  that  fact.  On  the  other  band.wehave 
tiie  evidence  of  Intelllfsent  witnesses  who 
bad  that  to  do  with  him  that  called  their 
attention  tu  his  mental  condltioD,  to  the 
eOect  that  he  was  entirely  competent  to 
make  the  transfer.  Also  we  have  the  fact 
that  the  transaction  was  entirely  reason- 
able, and  likely  to  occur  under  the  rlr- 
comstances.  Some  of  the  witnesses  for 
the  appellees  evidently  base  their  opinions 
largely  opon  the  fact  that  Thomas  Dun- 
can was  a  very  iKuorant  man,  and  there- 
fore incapable  of  trnnsnetlng  toiportant 
bDsiDeas:  bat  we  think  he  was  capable  of 
transacting  the  business  in  controversy. 
Desidea,  the  Judicment  of  the  circuit  court, 
is  retoslnK  the  conveyance,  does  not  de- 
cide that  Thomas  Duncan  was  not  compe- 
tent to  contract;  hut  it  decides  that  he 
was 'a  weak,  sick  man."  Rvldently  the 
court  went  upon  the  Idea  that  bis  physical 
health  made  it  easy  for  hliu  to  be  defraud- 
ed, and  that  be  was  defrauded.  But  the 
proof  ntterl}  falls  to  show  any  fraud  in 
the  transaction,  or  attempt  to  defraud. 
Besides,  at  the  time  of  the  transaction, 
he  tras  not  a  weak,  sick  man,  but  he  was 
Dp  and  aliout:  only  his  health  belns  not 
good.  Tbe  appellant  Is  entitled  to  a  deed 
to  the  land,  and  the  judgment  is  reversed, 
with  directions  to  the  lower  court  iu  ac- 
cordance wltb  this  opinion. 


Communwrai.tr  v.  Eckbrt. 

(Cburt  of  AppenU  of  Kentucfcy.    Sept  17, 1892.) 
Ei-EcTioss — Falsi  Returns— Isdictmest. 

1.  Tlie   Wallace   election  hiw   (section   15) 
vroTidfs  tliat  retivos  shall  l>e  made  according 
to  a  form  therein  prencribed,  one  requirement 
of  Trhidi  is  a  statement  of  the  mimbir  of  bal- 
lot* received  by  each  candidate.    Other  sections  j 
qiccify  certain  other  matters  which  the  election  i 
officers  shall  report,  and  require  the  ballots  to  I 
be  returned  and  preserved.    Held,  that  it  is  the  ' 
iaty  of  tbe  election  officers  to  state  In  the  re-   { 
tnm  the  nnml)er  of  votes  rrccived  by  each  can-   , 
diiintp,  and  it  is  within  section  8,  providing  that  < 
a  false  report  of  any  fact  in  the  return  shall  be  j 
poDishaMe  as  perjury.  ' 

2.  An  indictment  alle)(inR  that  inch  an  offi- 
«er,  in  bis  return,  falsely  reported  the  number 
of  votes  received  by  certain  candidates,  without 
iiIletdnK  the  nnmber  in  fact  received,  or  in 
wliat  respect  or  how  the  report  -was  false,  is  nn- 
crrtam,  and  insufficient.  Bennett,  J.,  dlsaent- 
h«. 

Appeal  from  circuit  court,  Jefferson 
county. 

"Not  to  be  officially  reported." 

William  D.  Erkert  was  Indicted  for  mak- 
ing a  false  return  as  clerk  of  a  municipal 
election  In  tbe  city  of  Louisville,  and  de- 
Dinrrod.  Demurrer  sustained.  Judj/cmeiit 
aRirined. 

Fmak  PHnona,  Bntih  A  Wallace,  C.  B. 
Srjmonr,  and  W.  J.  Heorlrtek.  ior  theCum- 
nonwealth.  Kohn,  BainJ  &  Speckert,  for 
appellee. 


Holt,  C.  J.  This  Indictment  charges 
the  appellee,  William  D.  Ek;kert,  with  mak- 
InK  a  false  return  as  clerk  of  municipal 
election  in  tbe  city  of  Louisville,  it 
charges  that  be  made  a  false  return  as  to 
the  number  of  votes  in  a  certain  precinct, 
of  which  he  was  clerk,  received  by  eav'b 
of  two  candidates  for  councilman.  It  is 
urged  that  the  law  dues  not  require  him 
to  report  the  number  of  votes  received  by 
each  candidate.  If  so,  and  the  return  em- 
braced matters  not  required  to  he  re- 
turned by  law.  then,  of  course,  tbe  officer 
cannut  be  held  liable  for  falsity  as  to 
them.  By  section  8  of  what  is  known  as 
the  "Wallace  Election  Law,"  the  mayor 
of  the  city,  among  other  duties,  is  required 
to  have  printed  and  sent  to  tbe  election 
officers  of  each  precinct  a  form  for  the  re- 
turns, us  "set  out  in  section  fifteen  of  this 
act;"  and  it  is  to  be  printed  on  the  iuHiiie 
of  one  uf  the  covers  of  the  book  ol  stuha 
and  ballots.  Section  8  provides:  "A  false 
report  by  thein  In  this  particular,  (i.  e., 
whether  the  package  <tf  ballots  was  In 
good  condition,  and  bad  not  been  tamiiered 
with,  wheb  received  by  tbem,)  nr  of  any 
other  fact  in  their  return,  shall  be  punish- 
able as  per]ury. "  Section  15  says:  "The 
form  of  the  election  return  above  provid- 
ed for  shall  be  substantially  as  fuilows." 
It  Is  then  given,  and  as  a  part  uf  it  the 
number  uf  ballots  received  by  each  condi- 
date  istobestated.  The  return  tu  be  made 
i«  incorporated  Intu  the  statute.  It  is  a 
part  of  tbe  law;  and  although  other  sec- 
tions provide  that  the  oflieers  are  to  re- 
port this  and  thatmatter.yet  that,  in  our 
opinlun,  does  not  render  it  any  the  less 
their  duty  to  report  as  tu  all  tbe  matters 
set  uut  in  the  form.  It  is  true  the  ballots 
are  to  be  returned  to  the  mayor,  and  be 
preserved;  but  doubtless  for  greater  cer- 
tainty and  security,  and  as  evidencing 
the  result,  the  offlcers  are  required  tu  re- 
port the  number  received  by  each  cnndi- 
.iate.  This,  we  think,  was  the  legislative 
Intention,  and  a  statute  Is  to  he  construed 
with  a  view  tu  such  intention.  This  ub- 
}ectlon  to  the  indictment  is  not  well 
grounded.  Tbe  law,  however,  in  Its  con- 
sideration for  personal  security,  (for 
which  the  common  law  especially  has  sucb 
high  regard.)  requires  that  a  criminal 
charge  sliall  be  direct  and  certain.  It 
must  so  far  set  forth  the  circumstances  of 
the  alleged  offense  as  to  apprise  the  ac- 
cused with  certainty  of  what  he  has  to 
meet, in  order  that  he  may  prepare  to  and 
be  ready  to  deleud  himself.  This  Indict- 
ment charges  that  two  persons,  naming 
them,  were  voted  for  as  councilman,  but 
does  not  state  the  number  of  votes  each 
one  in  fact  received.  It  merely  avers  that 
the  accused  made  a  false  repurt  by  report- 
ing that  one  receivml  41  votes,  and  the 
other  46  votes.  It  does  not  aver  how 
many  In  fact  each  received,  nor  dues  It  set 
out  in  what  respect  or  buw  the  report 
was  false.  As  well  might  an  indictment 
for  forgery  by  the  changing  of  a  promis- 
sory note  be  held  good,  merely  alleging 
that  a  change  was  made,  without  setting 
It  out.  In  this  Instance  the  facts  showing 
tbe  report  to  be  false  are  not  stated.  U|>- 
on  the  trial  it  would  be  necessary  to  prove 
In  what  the  falsity  consisted,  and  it  la 
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therefore  necessary,  and  equally  so,  to  aver 
it  Id  tbe  indictment.  If  not,  titer,  tlie  ac- 
cused is  left  to  conjectare  tbe  preciHe  cliar- 
aeter  of  tbe  charge.  la  It  to  be  claimed 
that  he  (aleely  reported  one  man  received 
a  greater  or  lexs  number  of  votes  than 
were  in  fact  cast  for  him,  or  is  this  or  that 
to  be  claimed  as  to  the  other  candidate? 
Tbe  Indictment  should  show  Iiow  tbe  re- 
port was  false,  and  especially  should  snob 
certaint.v  be  required  when  tbe  act  is  so 
severely  denounced,  the  perpetrator  belni; 
subjected  to  punishment  as  In  case  of  per- 
jury. The  judgment  sustaining  the  de- 
murrer to  the  Indictment  Is  affirmed. 

Bbnkbtt,  J.,  [dlasentlng.)  The  opinion 
In  this  case  holds  that  tbe  indictment  is 
defective  In  not  stating  the  number  of 
votes  that  each  candidate  received,  in  or- 
der to  show  that  the  "report"' made  by 
the  appellee  that  one  of  tbe  candidates  re- 
ceived 41  votes  and  tbe  other  received  40 
votes  was  false.  I  do  not  agree  to  that 
part  of  the  opinion.  It  is,  as  the  opinion 
holds,  made  the  duty  of  the  clerli,  etc.,  to 
report  the  number  of  votes  cast,  etc.  The 
eighth  section  of  the  statute  quoted  In  the 
opinion  provides  that  "a  false  report  by 
them  [one  of  whom  Is  tbe  clerk]  In  their 
return  shall  be  punishable  as  perjury." 
The  Indictment  chal-ges  that  the  appellee 
"did  feloniously,  fraudulently,  and  falsely 
report  in  tbe  return  made  by  him"  tiiat 
one  candidate  received  41  votes  and  tbe 
other  received  46  votes,  etc.  Now,  the 
j^ravaineft  of  theoffcnse  consists  In  making 
a  false  report  lu  the  official  return  of  an 
existing  fact,  not  a  numlier  of  facts;  in 
other  words,  reporting  a  lie  as  to  thenom- 
Iter  of  votes,  etc.  It  makes  no  difference 
whether  or  not  tbe  candidates  received 
more  ur  less  votes  thon  reported  In  the 
return,  for  the  question  Is,  Is  that  return, 
consisting  of  the  report  of  a  fact,  folse? 
Does  it  tell  a  lie  In  that  particular?  If  It 
does,  then  the  person  that  returned  the  lie 
in  his  official  capacity  is  guilty  of  official 
perjury,  provldod  he  knew  it  was  a  lie.  As 
said,  the  fjravawf^n  consists  In  knowingly 
and  intentionally  reporting  a  fact  that 
does  not  exist.  Here  It  is  charged  that 
the  appellee  feloniously,  fraudulently,  and 
falsely  reported  a  faci  that  did  not  exist. 
Now,  an  indictment  must  charge  a  public 
offense  In  suth  plain  language  as  to  inform 
the  accused  with  reusunable  certainty  of 
what  offense  ho  is  charged.  Do<>b  the  in- 
dictment so  inform  the  appellee?  I  think 
it  does.  It  says  he  reported  the  fact  that 
41  and  46  votes  were  the  correct  number, 
which  report  was  false  and  fraudulent.  It 
is  the  return  of  that  number  or  votes  thot 
is  false.  And  how  does  the  additional  dec- 
laration that  the  true  number  was  so  and 
so  tend  to  show  with  any  greater  certain- 
ty that  the  report  of  41  and  46  was  false? 
But  it  Is  xald  that  the  language  employed 
to  convey  the  Idea  of  a  false  report  Is  not 
such  an  allegu  tion  of  fact  that  iuforms  tbe 
a[)peliee  of  what  he  Is  charged.  Also  the 
allegations  in  reference  to  an  indictment 
for  forgery  are  instanced  as  a  parallel  case 
in  support  of  the  position  that  the  indict- 
ment is  not  sufficient.  But  I  am  at  a  loss 
to  know  why  an  indictment  for  perjury 
was  not  given  as  a  parallel  case,  as  tbe 


offense  of  making  a  false  report  ia  made 
official  perjury,  which  is  to  be  "punished' 
as  common-law  "perjury."  Now,  in  an 
Indictment  for  perjury,  where  the  ofiense 
consists  of  swearing  to  a  particular  fact, 
it  has  always  been  held  that  to  set  forth 
thiit  fact,  and  then  traverse  it  by  the  alle- 
gation that  it  was  false,  etc.,  is  sufficient 
to  put  the  accused  on  his  trial;  such  trav- 
erse constltutlug  a  trnverslble  issue.  In 
the  case  of  Com.  v.  Still,  83  Ky.  275,  tbe 
statement  In  2  Arch.  Crim.  Pr.  p.  935,  in 
which  it  Is  held  that  the  Indictment  must 
negative  the  matter  sworn  to  by  special 
averment,  Is  explained  on  the  next  pa^c. 
It  is  there  said:  "It  the  statement  sworn 
to  be  of  a  particular  fact,  negativing  that 
fact  will,  of  course,  be  sufficient.  But  if 
the  statement  be  general,  and  the  assixn- 
ment  as  general  In  the  negative,— as,  if  a 
man  swear  that  he  has  paid  all  his  debts, 
and  the  assignment  be  that  he  has  not 
paid  all  his  debts,— this  would  be  had  fur 
want  of  certainty,  as  it  would  afford  the 
defendant  no  information  of  what  was  in- 
tended to  be  proved,  because  tbe  aasign- 
ment  would  fall  to  Inform  him  what  par- 
ticular debt  he  had  not  paid. "  In  the  case 
of  State  V.  Huckcby,87Mo.414,itwas  held, 
under  the  Missouri  statute,  which  is  sim- 
ilar to  onr  Code  in  respect  to  perjury,  that 
the  allegation  that  the  testimony  was 
false,  etc.,  was  sufficient.  Also  the  form 
given  in  theCriralnal  Codeof  Practice  does 
not  require  the  truth  of  the  matter  to  be 
set  fortli  in  order  tn  negative  the  falve 
testimony  charged.  The  Massachnsetts 
courts  and  others  hold  the  same  rule. 
Now,  it  seems  to  me  that  where  the  per- 
jury Is  alleged  to  consist  of  a  particular 
fact  it  is  sufficiently  negatived  by  the  aver- 
ment that  the  fact  is  n  ilirully  and  corrupt-' 
ly  false.  But, if  thefslsehood  may  consist  of 
oneora  given  number  of  factsontof  a  num- 
ber offsets  sworn  to  by  the  accused,  then 
I  can  see  why  those  facts  should  be  point- 
ed out  as  the  false  ones, in  order  to  inform 
the  aecnsed  of  what  he  is  charged.  To 
Illustrate:  If  A.'s  perjury  Is  alleged  tocon- 
slst  of  swearing  that  he  bad  paid  B.  S30, 
It  would  not  be  necessary  to  allege  that  in 
truth  he  had  only  paid  f46,  because  the 
offense  consists  of  a  particular  tact,  not  of 
one  or  more  of  a  number  of  facts,  some  of 
which  are  true  and  some  are  not  true.  In 
the  lattercase  all  agree  the  accused  should 
be  particularly  informed  of  the  untrue 
matter  relied  on.  Here  the  indictment 
charges  the  particular  fact  of  official  per- 
jury,—the  reporting  of  a  certain  num tier 
of  votes.  It  seems  to  me  the  allegation 
that  theappellee  made  the  report  that  tbe 
two  candidates  had  received  respectively 
41  and  46  voteH  Is  an  allegation  of  a  par- 
ticular fact,  the  truth  nf  wliich  wns  put  in 
issue  by  tbe  allegation  that  such  report 
was  false,  etc.  Tlie  case  of  RIchey  v.  Cum., 
81  Ky.  525,  sustains  tbe  foregoing  views. 


ALRXANDRR  v.  COMMONWBXr.TB. 

[CofartofAppeaUofKetMiicim.  Sept  87,  1S92.) 
Laboest— What  Constitutes — Ixstrdctioss. 
1.  On  a  charge  of  robbery  the  evidence 
showed  that  In  an  altercation  between  them  de- 
fendant took  bold  of  the  complaining  -n-iincss" 
coat,  and  in  tbe  latter's  efforts  to  flee  he  slinpod 
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Ug  coat  off,  learing  it  with  defendant;  that  de- 
fendant afterwards  returned  the  coat,  but  ap- 
propriated to  his  own  use  $60  which  was  hi  the 
ectt;  that  defendant  knew  the  money  was  hi 
the  coat  when  he  took  it.  Held,  that  defendant 
ms  properly  conTicted  of  larceny,  instead  of 
roWiery. 

2.  Where  the  instructions  Kiven  by  the 
conrt  cover  eveiy  condition  in  which  the  offense 
diarged  may  ezut,  there  is  no  error  in  refoaing 
defendant's  special  instructionB. 

Appeal  from  circuit  coart.  Butler  cuuo- 

"Not  to  be  officially  reported." 

Charlee  Alexander  was  convicted  of  lar- 

ttnj,  and  appeals.    Affirmed. 
IVm.  Marble,  for  appellant.     IF.  J.  Uen- 

driek,  lor  tbe  Cuinmon  wealth. 

Lrwib,  J.  Appellant  waa  Indicted  tor 
robbery, but  convicted  of  larceny,  irbarRed 
and  proved  to  have  been  conitnitted  as 
tollowa:  He  bad  pnrchaaed  of  oneGIasler, 
apvddler,  a  auit  of  clutbes  for  blmaelf  at 
the  price  of  S12,  of  which  $4  was  paid,  and 
tbe  balance  aRree<l  to  be  paid  the  lollow- 
inic Saturday:  but,  bavluK  failed  to  make 
that  pa.vment,  an  aKreement  was  entered 
Into  for  Glaaler  to  take  back  the  suit  of 
rlutbee.  let  appellant  hnvea  Rait  tor  hia 
.>bild  at  $2,  and  pay  back  $2.  Glacier, 
when  the  parties  arrived  at  hl8  board1n>c 
house,  refoaed  to  take  back  the  clntheR, 
becaaae,  an  he  states,  appellant  bad  worn 
(bem;  and  thereupon  they  Kot  into  an 
angry  altercation,  during  which  appellant 
grabbed  at  Glazier's  watch,  but  mlBHed 
Kettlnic  It,  and  blows  were  also  passed. 
While  thus  enffBKed,  Gla  Bier  called  on  ap- 
pellant to  bold  on,  and  took  out  of  his 
coat  pocket  a  pucketbook,  in  which  he 
states  there  was  tbe  amount  of  $62.50,  of 
which  $60  was  in  paper  and  the  reHldiie 
silver.  He  states  be  opened  the  pocket- 
book,  exposing  the  money  to  appellant, 
and  doobtless  Intending  to  return  the 
money,  but,  after  looking  at  it  a  moment, 
be  retomed,tbe  pocketbook  to  bis  coat 
pocket,  saying  be  would  die  before  giving 
op  the  money.  And  then  again  a  scuffle 
bcKan.  bat  Glacier  soon  started  to  flee 
(rum  bis  antagonist,  and.  as  be  turned 
(or  that  pnrpiise, appellant  caught  bold  of 
tbe  back  of  his  coat  collar,  and  in  his  effort 
to  get  away  It  was  slipped  from  him,  and 
left  In  tbe  possession  of  appellant,  wbocar- 
ried  It  off  to  his  own  residence.  QIasler 
afterwards  got  back  hlM  coat,  bnt  never 
recovered  any  part  of  the  money  In  it. 
Upon  trial  the  conrt  Instructed  tbe  ]nry 
as  to  robiwry,  and  also  larceny,  which 
was  correctly  defined  to  be "  wroniitul  and 
fraodalent  taking  and  carrying  away  by 
trespass,  by  any  person,  of  the  mi!re  per- 
gonal goods  of  another,  from  any  place, 
with  felonions  Intent  to  convert  them  to 
bis  own  use,  and  make  them  hisown  prop- 
erty, or  to  deprive  the  owner  permanently 
of  Ills  property,  without  tbe  owner's  con- 
sent." And  another  instruction  was  given. 
Intended  to  be  a|>pllcBble  to  this  casts,  as 
follows:  "If  the  Jury  believe  from  theevi- 
dence,  totheexclnsionol  rensonable doubt, 
that  tbe  accused  did  *  *  *  wrongfully 
and  fraodnlently  take  and  carry  away  by 
trespass  from  any  place  the  personal 
goods  or  money  of  said  Glacier,  of  tbe 
value  of  ten  dollars  or  more,  with  tbe  felo- 


nions Intent  to  convert  tbem  to  his  (the 
defendant's)  own  use,  and  make  them  his 
own  property,  or  to  deprive  said  Glazier 
permanently  of  the  property  taken,  with- 
out his  (said  Glazier's)  consent,  they 
shonid  And  the  defendant  not  guilty  as 
charged,  but  guilty  of  grand  larceny,  and 
flx  bis  punishment  in  tbe  penitentiary  for 
not  less  than  one  nor  more  than  Ave 
years, "  etc.  It  is  stated  by  text  writers, 
as  a  genera]  rule,  thatlarceny, composed  of 
the  act  of  trespass  and  the  superadded 
intent  to  riteal.is  not  committed  when  this 
trespass  and  this  Intent  do  not  exist  at 
the  precipe  moment  together.  And  cer- 
tainly there  can  be  no  complaint  of  the  in- 
struction because  It  did  not  comport  with 
that  rule.  Nor  was  the  jury  without  evl 
dence  to  support  the  verdict,  according  to 
tbe  law  thus  deflnei,  for  the  proof  Is  con- 
vincing thatappellant  saw  tbe  pocketbook 
containing  the  money  when  Glazier  took 
It  from  his  pocket,  and  must  have  known. 
when  he  forcibly  and  unlawfully  took 
away  the  coat,  he  was  also  carrying  away 
the  money,  which  was  never  returned. 
There  may  l>e  a  case  where  innocently 
and  without  force  taking  or  Innocent- 
ly receiving  ptoperty  by  a  person  would 
not  amount  to  larceny,  l>ecause  not  com- 
posing all  the  elements  of  that  crime,  al- 
though the  pro|>erty  inay  be  afterwards 
wrongfully  appropriated.  But  the  muney 
which  appellant  is  charged  to  have  stolen 
was  not  Innocently,  bnt  forcibly  and  un- 
lawfully, taken,  and,  not  having  been  re- 
turned, must  be  regarded  as  feloniously 
taken  and  converted.  There  were  Instruc- 
tions asl<e<l  by  appellant,  bnt,  as  those 
given  cover  every  condition  in  which  the 
offense  o  f  larceny  may  exist,  and  any 
other  or  further  instruetiun  would  have 
served  only  to  confuse  the  Jury,  the  court 
did  not  err  in  refusing  to  give  those  asked 
by  appellant.    .ludgment  affirmed. 


Danish  t.  BKANDRNBDRan  et  af. 

(Court  of  Appeals  of  Kentucky.    Sept.  29,  1898.) 

FitACDULBNT  COSVeTAJJCES— SeTTISO   AsinE. 

In  an  action  by  creditors  Co  set  aside  a 
conveyance  in  trust  for  an  infant,  on  the  ground 
that  his  father  furnished  th(>  money  for  the 
purchase,  a  judgment  for  plaintiffs  will  be  af- 
firmed, where  the  father  answers,  but  neither 
denies  that  he  was  insolvent  at  the  time  of  the 
purchase,  nor  that  he  used  his  own  money,  and 
where  the  trustee  claims  tliat  the  purchase  mon- 
ey belougcd  to  tbe  wife,  and  at  her  doath  de- 
scended to  the  son,  bnt  does  not  show  that  it 
bolonped  to  her  separate  estate,  or  was  invested 
in  the  property  as  her  estate,  before  the  hus- 
band acQuired  a  right  to  it. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  offlcialiy  reported." 

Action  by  James  Bradenburgh  and  oth- 
ers against  R.  lee  Daniel  and  others  to 
set  aside  a  conveyance  of  property  on  the 
ground  of  fraud.  Judgment  for  plaintiffs. 
R.  I^ice  Daniel  appeals.    Afflrmed. 

Theo.  H.  Jilakey,  E.  W.  HInes,  and  J.  At. 
iBwitf.K.  for  appellant.  Jas.  Andrew  Hcott, 
for  appellees. 

Bennett,  J.  The  appellees  having  ob- 
tained Judgment  ngninst  John  M.  Dnnlel, 
(other  of  tbe  appellant,  for  several  hun- 
dred dollars,  and   tbe  execution  thereon 
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bavlnK  been  retarned,  "No  pniperty 
found,"  they  inntltuted  their  action  in 
«qaity  against  naid  John  M.  Daniel,  Chris 
AlcGuire,  W.  W.  Baker,  and  the  ap- 
pellant, to  set  aBide  a  conveyance  of  n 
boufte  and  lot,  anil  subject  it  to  the  pay- 
ment of  said  JndKnient  debt.  It  is  alleged, 
in  substance,  that  .lobn  M.  Daniel.  belnK 
Insolvent,  purchased  said  house  and  lot 
from  Chris  McGuire  with  bis  own  money, 
and  caused  Chris  McGuire  to  make  the 
conveyance  to  W.  W.  Baker  in  trust 
for  R.  T.ee  Daniel,  infant  son  of  John 
M.  Daniel,  for  the  purpose  of  defeating 
4iud  defrauding  the  appellees  in  the  col- 
lection of  tbeir  Judgment.  Tlie  lower 
court,  upon  final  hearing,  sustained  the 
appellees'  conteutlou,  and  subjected  the 
bouse  and  lot  to  thepayment  of  said  Judg- 
ment. The  appellant,  upon  attaining  His 
majority,  has  appealed  from  that  Judg- 
ment. John  M.  Daniel  answered  the  ap- 
pellees' petition:  but  be  did  not  deny  that 
be  was  insolvent,  and  that  be  purchased 
the  bouseand  lotfrom  Chris  McGuire  with 
bis  own  money,  and  caused  the  convey- 
ance to  be  madn  to  W.  W.  Baker  in  trust 
for  his  son,  an  infant  of  tender  years,  for 
the  purpose  of  defrauding  the  appellees. 
W  W.  Baker  admits  that  he  did  not  pay 
for  the  house  and  lot  with  his  own  mon- 
«y.  He  sayuthat  he" charges  and  believes 
that  the  money  paid  for  said  house  and 
lot  belonged  to  R.  Lee  Daniel's  mother 
(wlfeof  John  M.  Daniel)  in  her  lifetime,  and 
after  ber  death  rightfully  belonged  to  R. 
I^ee  Daniel.  It  does  not  appear  that  the 
wife  of  Jobn  M.  Daniel  owned  or  was  en- 
titled to  the  money  as  ber  separate  estate, 
or  that  it  came  to  ber  as  her  estate,  and 
was  invested  io  the  bouse  and  lot  as  ber 
estate  liefore  Jobn  M.  Daulel  bad  acauired 
a  right  to  it  as  buabuod.  To  entitle  the 
wife  to  the  money  as  ber  estate,  to  the  ex- 
clusion of  the  husband's  creditors,  one  or 
the  other  of  the  things  indicated  should 
afflrniatively  appear;  and,  as  neither  ap- 
pearii  in  this  ease,  the  money,  as  far  hs  the 
rights  of  creditors  are  concerned,  belonged 
to  the  buHband,  John  M.Daniel.  It  also 
Mppears  that  Jobn  M.  Donlel  moved  Into 
the  house  not  long  after  the  purchase, 
and  has  been  living  in  it  ever  since,  con- 
trolling it  as  his  own,  and  rebuilt  tbe 
house  when  tbe  house'  purchased  burned 
down,  at  his  own  expense.  The  excuse 
that  W.  W.  Baker  gives  for  alio  wlntr  Jolin 
M.  Daniel  to  live  in  tbe  bouse,  and  con- 
trol it  as  his  own,  is,  under  the  circum- 
fltances  of  this  case,  unreasonable. 
Tbe  Judgment  is  affirmed. 

Ttlbr  v.  Ontzs  et  a/. 
(Court  of  AppeaU  <(f  Kentucky.    Oct  1,  1893.) 

Statutb  op  Fracds  —  Contract  for  8ai,«  of 
Land  —  Construction  —  Timk  or  Payubnts  — 
SpEcirio  Pbrfokmancb— Tendbk. 

1.  A  writliiK  In  termn  tm  followa:  "Received 
(date]  of  T.  $1U0  part  of  cash  payment  on  lot 
No.  4  block  0  N.  K.  in  M.  on  foUoTving  terms, 
$5,100  12,550  cash,  $1,181.25  in  four  months 
$1,181.25  in  eiKht  months  with  6  per  &  three 
company  notes  $G2.50  each,  in  1,  2,  &  3  years. 
{Signed]  O.  By  ¥.,  Agt.,"— is  full  evidence  of 
a  contract  of  sale  and  purchase  of  land,  and 
<iiforeenl)le  by  either  part.v,  under  Gen.  St.  c.  22, 
f  1,  providing  that  no  action  will  lie  on  "a  con- 
tract for  the  sale  of  real  estate,  unless  tbe  con- 


tract, or  some  memorandua  or  note  thereof,  be 
in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authoriaed  agent." 

2.  Time  not  being  made  the  easenoe  of  tbe 
contract,  and  the  vendor  having  accepted  $100 
simultaneously  with  the  execution  and  delivery 
thereof,  the  vendee  is  entitled  to  a  reaaonable 
time  in  which  to  make  the  balance  of  the  cash 
payment. 

3.  Where  the  vendee  commenced  Bidt  to  en- 
force the  contract  within  10  days  from  its  date, 
it  was  within  such  reasonable  time. 

4.  Where  the  vendee's  petition  tenders  the 
balance  of  tbe  cash  payment,  and  alleges  that  he 
has  always  been  ready  to  pay  the  same^  but  that 
the  vendor  was  a  nonresident  of  the  state,  and 
had  refused  to  comply  with  the  contract,  and  had 
placed  the  land  in  question  in  the  hands  of  an- 
other agent  for  the  purpose  of  selling  it  to  a 
party  other  than  plaintiff,  the  facts  pleaded  are 
sufficient  excuse  for  not  paying  or  tendering  the 
balance  of  tbe  cash  payment 

Appeal  from  court  ul  common  pleas.  Bell 
county. 

"To  be  officially  reported." 

Action  by  M.S.Tyieragainat J. W.Ontia 
and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Reversed. 

Tjfl^r  Jt  ApperaoD,  for  appellant.  Isaac 
T.  H'oot/sos,  for  appelleea. 

Lewis,  J.  Appellant  brought  this  action 
January  13,  li<9U,  aKainst  J.  W.  Ontxa.  al- 
leged to  be  nonrestdent,  on  the  following 
writing:  "Received  Jany.  8,  1890,  of  M. 
S.  Tyler  one  hundred  dollars  part  of  casta 
payment  on  lot  Nn.  4  block  9  N.  E.  io  Mid- 
dle iioro  Ky.  on  following  terms,  $5,10U 
92,5.'iU  cash.  91,181.2.5  in  four  months  fl,- 
181.2.5  in  eight  mouths  with  6  per  & 
three  company  notte  #62.50  each,  in  1,2ft 
8  years.  J  W.  Ontzs.  By  Jas.  T.  Fibhbs, 
Agt."  He  states  io  bla  original  petition. 
In  substance,  that  be  Is  and  has  always 
been  ready  and  now  otters  and  tendera  to 
pay  balance  of  said  canb  payment, execute 
notes  (or  the  deferred  payments,  and  as- 
sume said  compiiny  notes,  if  defendant  will 
comply  with  his  contract,  and  convey 
said  lot  to  bim;  that  defendunt  has  re- 
fused and  is  now  reluslog  and  asserting 
he  will  not  comply  with  bis  contract  to 
convey  said  lot  to  plaintiff,  and  is  offering 
and  attempting  to  sell  it  to  otliers,  and 
for  that  purposchas  placed  it  in  tbe  hands 
of  an  agent  other  than  James  T.  Fisher, 
who  was  authorised  to  sell  to  plaintiff; 
and,  in  addition  to  specific  execution  of 
the  contract,  an  injunction  restraining  de- 
fendant selling  thelot  to  another  is  prayed 
for.  December  3,  1^90,  an  amended  peti- 
tion was  filed,  in  wlilch  it  is  stated  that, 
since  commencement  of  tbe  action,  appel- 
lee Arthur,  made  defendant,  baving  actual 
notice  of  tbe  sale  to  and  purchase  by  ap- 
pellant, for  tbe  franrialent  purpose  of  pre- 
venting enforcement  by  him  of  tbe  con- 
tract, procured  defendant  Ontas,  January 
17, 1890,  to  execute  to  himself  and  Ule  for 
record  a  deed  (or  the  same  lot,  of  which 
he,  (Arthur,)  February  1,  1890,  obtained 
and  has  since  held  possession.  The  recurd 
does  not  show  that  Ontzs  made  any  de- 
fense to  the  action,  or  has  in  (net  been  yet 
summoned;  but  to  tbe  petition  as  amend- 
ed Arthur  alone  filed  a  general  demurrer 
that  was  suHtained,  and  the  action  thens 
upon  dIsmisHed.  Waiving  tbe  question 
whether  It  was  premature  to  sustain  tbe 
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deotorrer  and  dIsinlBii  the  action  before 
Ouizs  ha<I  been  bronght  before  the  court 
ami  made  defpoae,  we  will  consider  and 
determine  whether  a  cause  of  action  has 
been  staled  in  the  petition  amended,  as  if 
be  liad  really  appeared  and  demurred ;  fur 
it  ix  clear  tbat  if  Arthur  had,  aH  alleged, 
octanl  notice  of  the  contract  between  ap- 
pellant and  Ontsa  when  he  purchased  the 
lot,  or  his  purcliaae  was  made  after  cum- 
menrcment  of  this  action,  both  of  which 
(acts  mast,  on  trial  of  the  demurrer,  be 
assunied,  he  did  not  acquire  nny  right  or 
interpst  that  can  prevent  the  relief  appel- 
lant liPekB,  if  the  writing  sued  on  is  evi- 
dence of  an  enforceable  contract,  and 
wbetber  it  la  or  not  is  theflrat  qneetion  to 
be  considered. 

Sectiob  1,  c.  22.  Gen.  St.,  provides  tbat 
no  action  shall  be  brought  to  charge 
an,v  person  npon  a  contract  for  the  sale  of 
rea!  estate  unleaa  the  contract,  or  some 
MiemorandDm  or  note  thereof,  be  in  writ- 
inc.and  aigiied  by  the  party  to  be  charged 
thi^rewitb,  or  by  his  authorized  ngeut. 
The  test  of  the  validity  of  a  contract  under 
tbatstatnte  uniformly  applied  by  this  court 
id  that  tbe  meraoranduiu,  or  note  thereof, 
)<hould  be  ao  complete  and  full  tbat  tbe 
Deaning  thereof  ma.v  be  ascertained  and 
it  enforced  without  aid  of  extrinsic  verbal 
testimouy ;  and, if  it  be  executory  on  both 
sides,  that  tbe  terms  or  consideration 
«bualrl  lilcewiBe  apfiear  indepeudent  of 
parol  evidence.  In  Ellis  v.  Deadman,  4 
Kll)b,  466,  the  writing  was  as  follows:  "4 
Jannary,  1S08.    Received   of  Jessee   Ellis, 

I ,  In  part  pay  for  a  lot  he  bought  of 

me  in  tlte  town  of  Versalis;  It  l)eing  the 
cash  part  of  tbe  purchase  of  said  lot. 
Nathan  Dcaduan."  Though  the  writing 
in  tbat  case,  which  purports  to  be  simply 
•  receipt,  was  held  not  to  be  enforcea  hie  un- 
der the  statute,  still  the  court  said  that,  if 
tbe  terms  of  the  agreement  had  been  speci- 
fied, there  would  be  no  doubt  of  the  pro- 
priety of  enforcing  a  specific  execution.  In 
Fngate  v.  Hansford's  Ex'rs.  3  Litt.  (Ky.) 
X2.  the  writing  was:  "The  trustees  of  the 
tonn  of  Carlisle,  in  Nicholaa  county,  will 
please  convey  lot  32  to  G.  L.  Howard,  who 
has  this  <lay  purchased  snid  lot  front  nie, 
and  for  which  I  have  received  value  in  full, 
November 2, 1816.  James  Fuoate,  Jr. "  In 
that  case  the  writing  was  held  sufficiently 
descriptive  of  the  land  sold,  and  contained 
enough  otherwise  to  entitle  tl)e  party  to 
•perlflc  execution ;  a  statement  in  the  writ- 
ing of  the  consideration  not  being  regard- 
ed necessary,  because,  as  said  by  the  court, 
the  contract  was  executed  on  part  of  the 
parcfaaser  by  payment  of  the  price.  It 
win  be  seen  that  although  in  both  those 
rases  the  vendor  alone  signed  tbe  writing, 
and  in  neither  covenanted  in  terms  tu  con- 
vry  the  land,  his  implied  agreement  to  do 
so  was  held  to  be  sufficient  to  bind  him. 
In  this  casethe  lot  is  sufficiently  described. 
The  purchase  price,  also  time  for  paying 
tbeseveral  installments,  are  set  out;  and 
an  agreement  to  convey  upon  terms  stated 
may  he  fairly,  lndee<l  must  be  necessarily, 
implied.  It  Is  trnethe  holder  of  the"  three 
company  notes"  mentioned  Is  not  rloariy 
indicated,  but  there  is  no  uncertainty 
about  the  obligation  of  the  vendee  to  pay 
to  or  for  tbe  vendor  amount  thereof  at  tbe 
T.208.W.no.l»— 17 


dates  specified.  It  therefore  seems  to  us 
the  writing  sued  on  is  full  evidence  of  a 
contract  of  sale  and  purchase  of  land,  en- 
forceable under  thestatuteby eltherparty. 
Unquestionably  payment  of  tbe  entire 
sum  of  92,60U  Is  a  condition  precedent  of 
appellant's  right  to  specific  execution  of 
the  contract,  and  be  cannot  consequently 
maintain  this  action  without  making  or 
tendering  such  payment.  But  he  had  not 
when  the  action  was  commenced,  which 
was  within  10  days  alter  dote  of  the  con- 
tract, waived  or  forfeited  his  right  to  tlie 
relief  asited  ;  (or,  although  the  parties  sub- 
Btautially  agreed  92,500  was  to  be  treated 
as  a  partial  payment  then  due,  acceptance 
of  f  100  of  that  amount  by  the  vendor's 
agent,  simultaneous  with  execution  and 
delivery  of  the  writing  to  the  vendee, 
shows  they  did  not  contemplate  payment 
or  tender  of  the  whole  amount  presently. 
Moreover,  time  is  not  generally  deemed  in 
equity  to  be  of  the  essence  of  such  con- 
tract, unless  the  parties  have  expressly  so 
treated  it,  or  it  necessarily  follows  from 
the  nature  and  circumstances  of  the  con- 
tract. Story,  Eq.  Jur.  §  770.  There  is 
nothing  in  the  uatnre  or  circumstances  of 
the  contract  in  question  that  makes  It  an 
exception  to  that  rule;  for  the  remedies  of 
vendor  and  vendee  are  mutual.  There 
had,  when  the  action*  was  commenced, 
been  no  change  of  circumstances  affect- 
ing the  character  or  justice  of  the  con- 
tract, and  compensation  for  delay  of  tlte 
vendee  in  making  the  cash  payment,  as 
w»*ll  as  for  delay  in  complying  with  other 
stipulations,  if  there  has  been  any,  can  be 
fully  given  to  the  vendor  in  the  way  of  in- 
terest. On  the  other  hand,  in  any  view  of 
tbe  cnse,  tbe  vendee  had  a  reasonable  time 
In  which  to  make  the  complete  cash  poy- 
ment.that  had  certainly  not  expired  when 
the  action  was  commenced,  and  he  cannot 
be  fully  compensated  for  loss  of  f  100  paid, 
unless  the  contract  be  enforced.  It  Is  true 
be  does  not  allege  in  his  petition  that  he 
had,  prior  to  Institution  of  the  action, 
tendered  tbe  unpaid  balance  of  the  cash 
payment  to  the  vendor  or  his  agent.  Ha 
does,  however,  state  he  bad  always  been 
ready  to  do  so,  but  that  the  vendor  was 
a  nonresident  of  the  state;  had  asserted 
his  refusal  to  comply  with  the  contract; 
and  placed  the  lot  in  the  hands  of  an 
aftent,  other  than  Fisher,  for  the  purpose 
of  selling  It  to  another  party.  It  seems  to 
ns  the  facts  thus  stated  should  be  regard- 
ed as  sufficient  excuse  for  not  paying  or 
tendering  the  residue  of  $2,500,  for  they 
are  such  as  to  render  compliance  by  the 
vendee  impossible,  l)ecause  there  was  no 
person  In  this  state  to  whom  a  payment 
could  be  made.  The  tender  of  the  cash 
payment  made  In  the  petition  does  not 
amount  to  a  deposit  in  court,  but,  as  it  is 
In  the  power  of  the  chancellor  to  make 
such  deposit  a  condition  of  granting  relief, 
the  failure  shonld  not  be  treated  as  suffi- 
cient ground  for  sustaining  a  general  de- 
murrer, especially  when  filed  by  Arthur, 
who,  as  the  record  now  appears,  is  not  in 
a  condition  to  defeat  a  specific  execution 
of  the  contract.  Wherefore  the  judgment 
is  reversed,  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opin- 
iou. 
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Kbntdckt  Cent.  Rt.  Co.  ▼.  Jameson's 
Adm'x. 

{Covut  cfAppeaU  of  Kerituchy.    Oct  18,  1898.) 

Injury  to  Bkakeman  — Scopb  of  Emplothbht— 
Okdeh  of  CoNonCTOB. 
Plaintiff's  decedent,  a  brakeman,  waa 
killed,  as  alleced.  by  the  willful  neglect  of  de- 
fendant in  starting  a  switch  engine  attached  to 
some  cars  while  decedent  was  proceeding  to 
open  a  switch,  and  before  he  had  reached  it. 
Decedent's  duty  did  not,  in  itself,  require  him 
to  open  the  switch,  and  the  question  was  wheth- 
er be  had  been  ordered  by  the  conductor  to  do 
80,  or  bad  heard  anything  he  might  have  con- 
strued into  an  order.  The  evidence  showed 
that  the  condnctor  had  said  to  a  switchman 
on  the  train  that  he  intended  to  run  in  on  the 
said  switch,  but  that  he  had  afterwards  changed 
his  mind,  on  finding  it  already  occupied,  and  had 
concluded  to  use  another  switch.  There  was 
nothing  to  show  that  decedent  had  over- 
heard the  conductor's  remark,  while,  on  the 
other  hand,  if  he  was  attending  to  his  duties  at 
the  time,  he  was  not  within  hearing.  Held  in- 
sufficient to  establish  the  giving  of  the  order, 
or  wilUnl  neglect  entitling  plaintiff  to  recover. 

Appeal  trom  circatt  court.  Ken  ton  coun- 
ty. 

"Not  to  bp  officially  reported. " 

Action  by  Qeorge  B.  Jametiun'ii  admin- 
istratrix agalDBt  the  Kentucky  Central 
Railway  Company  to  recover  for  the 
deatli  ot  plaiutlH'B  Intestate.  Jadgment 
lor  plnintiH.  Delendant  appeals.  Re- 
versed. 

Hallam  A  Mjrers,  tor  appellant.  ColUna 
&  Flnlejr,  for  appellee. 

Bbnnett.  J.  Ttie  appellee's  intestate 
was  in  the  employ  of  the  appellant  as 
brakeman  on  its  train  used  In  and  about 
its  yard  in  the  city  o(  CovlnKton.  It  Is 
alleged  that,  while  said  train  wan  em- 
ployed in  removing  cars  from  one  track 
to  another,  he  was,  as  such  brakeman, 
ordered  by  the  conductor  having  the  train 
In  cliarge  to  open  n  switch,  in  order  that 
the  cars  could  be  transferrpd  from  the 
track  un  which  they  were  standing  to  a 
track  to  be  opened  by  decedent;  that,  in 
obedience  to  the  order  of  said  conductor, 
the  decedent  left  said  cars,  and  proceeded 
to  oppu  the  switch,  but  by  the  wilirul  ni'g- 
lect  of  the  appellee  the  earn  were  started 
before  the  decedent  reached  the  switch 
and  opened  it,  and  before  the  decedent 
had  had  time  to  open  the  switch,  and  be- 
fore he  had  given  the  appellant  notice 
that  the  switch  was  ready  lor  the  cars  to 
move.  The  uncontradicted  evidence  is 
that  It  was  not  the  duty  of  the  decedent, 
us  brakeman  of  tiint  yard  train,  to  open 
the  switch,  nnle^s  ordered  to  open  It; 
that  the  train  having  In  charge  said  cars 
to  transfer  could  take  one  of  two  routes 
to  accomplish  that  purpose,  to  wit,  to  go 
down  to  Tenth  street,  or  to  take  the 
"short  line."  In  the  latter  case  theswitch 
wonid  have  to  be  opened,  in  order  for  the 
train  to  pans  on  that  "line." 

The  question  is,  was  the  decedent 
ordered  by  the  conductor,  or  was  there 
anything  said  in  his  hearing  by  the  con- 
ductor that  he  might  construe  into  an 
order,  to  open  the  switch?  Let  us  see. 
The  only  proof  upon  that  subject  Is  that 
the  conductor,  after  leaving  Mllldale  (a 
Dlaoa  about  three  miles  distant  from  the 


place  of  accident)  with  the  train  of  cars, 
■aid  to  Mr.  Howe,  a  switchmaD  on  the 
train,  that  he  Intended  to  take  the  cars  In 
on  the  "short  line,"  in  which  case  the 
switch  would  have  to  be  used ;  bat  before 
getting  to  the  switch  the  conductor 
changed  bis  purpose,  and  concluded  to 
take  the  cars  down  to  Tenth  street. 
Now,  while  It  is  a  fact  that  the  decedent 
was  on  the  train  at  the  tluie  the  con- 
ductor expressed  to  Mr.  Howe  his  purpose 
to  go  on  the  "short  line,"  there  is  no  evi- 
dence whatever  tending  to  show,  or  from 
which  the  jury  was  authorized  to  Infer, 
that  the  decedent  heard  the  expression  of 
purpose.  It  does  not  appear  that  de- 
cedent was  near  enough  to  bear  tlie  ex- 
pression; on  the  contrary, If  he  was  at  the 
place  on  the  train  that  his  duty  ]ast  at 
that  time  called  him,  he  was  not  within 
hearing  of  the  expression.  Surely,  under 
such  circumstances,  the  jury  was  not  au- 
thorized to  believe  from  the  evidence  that 
he  did  hear  the  expression.  Now,  is  there 
any  other  fact  or  circumstance  that  would 
authorise  the  Jury  to  believe  that  the  con- 
ductor ordered  the  deceased  to  open  the 
switch  on  arriving  at  the  nail  factory? 
Surely  not.  On  the  contrary,  the  appel- 
lant could  not  have  gone  on  the  "short 
line"  without  running  into  a  passenger 
train,  which  fact  the  conductor  saw,  and 
which  the  decedent  doubtless  did  see.  It 
Is  therefore  not  inferable  that  the  con- 
ductor gave  an  order  to  enable  him  to 
carry  out  so  deadly  a  purpose, nor  is  it  In- 
ferable that  the  decedent  would  have  exe- 
cuted the  order  had  It  been  given. 

From  what  has  been  said,  there  Is.  ac- 
cording to  our  comprehension,  uo  proof 
to  sustain  the  allegations  of  the  petition 
as  to  willful  neglect.  Nor  la  there  any- 
proof  that  the  appellant  had  any  reason 
to  believe  that  the  decedent's  parpose 
was  (if  such  was  his  purpose)  to  open  the 
switch.  Such  being  the  case,  <f  the  appel- 
lee was  guilty  of  any  neglect  (which  Is  not 
conceded)  In  not  keeping  a  proper  look- 
out. It  was,  nnder  the  circumstances  ot 
this  case,  that  of  ordinary  neglect,  only, 
for  which  the  appellant  is  not  liabln  to 
the  decedent.  The  Judgment  Is  reversed, 
with  directions  to  grant  a  new  trial,  and 
for  further  proceedings  consistent  with 
this  opinion. 

Laurbl  Codntt  Coort  v.  Trustkbs  of 
La  OREL,  County  Sbminaut. 

(Court  of  Appeals  of  Kentucku.    Oct  18,  1892.) 

Tbustebs— EqciTT  Jurisdiotion— Liasilitt  op 

COTBUSTEBS. 

1.  Under  an  act  requiring  trustees  to  give 
bond,  and  authorizing  suit  for  any  neglect  of 
duty,  it  is  not  npccasary  to  sue  alone  on  the 
bond  for  money  remaining  in  their  hands,  but 
suit  may  be  brouglit  also  in  equity  as  for  an  ac- 
counting. 

2.  IVnstees  are  not  responsible  for  the  acts 
of  a  deceased  trustee,  unless  they  have  exprt- ssly 
aerpi-d  to  be  responsible;  and,  if  a  bond  for 
faithful  perform.ance  is  to  be  considered  such  an 
agro(!ment,  their  liability  mnst  bo  fixed  at  least 
by  suit  on  the  bond,  and  nut  by  suit  on  purely 
equitabi*;  {frouiids. 

3.  Tlie  rule  that  where  trustees  join  in  exe- 
cnting  a  power  of  sale,  and  one  receives  the 
mont^y,  nil  will  be  responsible,  will  not  be  en- 
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fiintj  where  the  ono  receiving  was  allowed  to 
lioM  tbe  money  for  20  years,  with  cousent  of 
the  beneficiary  fully  competent  to  act,  and  no 
benefit  -Aras  derired  therefrom  by  tbe  others. 

Appeal  from  circuit  court,  Rockcastle 
connt.v. 

"To  be  officially  reported. " 

Petition  by  tbe  Laurel  county  court 
aeaiuBt  tbe  trustees  of  Laurel  County 
Semioary  for  an  accounting.  Front  a 
iodKment  dismlRsInit  tbu  petition,  plaln- 
tiO  appeals.    Affirmed. 

Alcoro  (ft  Craft,  A.  B.  Clark,  nnd  J.  H. 
TInslej,  for  a p pella n t.  W.  O.  h..i dley  and 
IV.  R.  Ramsey,  for  appellees. 

PKTon,  J.    In  tbe  year  1834  the  legisla- 
ture of  this  state  donated  to  tbe  county 
ul  Laurel,  for  edncatlonal   purposes,  6,000 
acres  of  land,  to  t>e  located   west  of  tlie 
Teooessee  river.    A  power  to  locate  and 
Bell  the  land  was  vested  in  the    county 
court,  and  under  this  power  that  court 
Rare  to  Jacltson  nnd  others  one  half  of 
tliR  entire  land   for  locatlD£  It.    After  the 
division  of  tbe  land   between  Jackson  and 
the  county  court,  a    part  of  the  land  al. 
lotted  to  the  county  In   the  division  was 
lost  by  actions  instituted  under  older  snr- 
vpys  or  patents.    In  tbe  year  ISijG,  tbe 
coanty  court  taking  no  steps,  or  at  least 
mine  appearing,  to   accomplish   the   pur- 
|ia«-es  of  the  donation,  an  act  was  passed 
creating  the  appellees  Farrls,  Pitman,  and 
ODe  Ueorge  Brown  a  body  corporate  with 
tbe  power  to  sell  the  land,  and   with  tbe 
proceeds  to  erect  a  seminary  of  learning 
io  tbe  county   of  Laurel  in   the  town   of 
London,  nnd   tbe  balance.  If  any,  to  be 
applied  to  educational  purposes,  such  as 
purchasing  a  library  and  apparatus,  etc. 
The  corporation    was    required    to    cive 
lioDd  for  tbe  faithful  discharge  of  its  du- 
tini,  and   the  county  court  authorized   to 
lae  the  corporators  for  a  failure  to  dis- 
cbarge  the  duties  imposed    by    tbe   act. 
The  corporation  accepted  tbe  trust,  and 
tbe  county  court  invested  the  corporation 
witb  the  title,  or  it  derived  tbe  power  to 
^<ell  and  convey  from  tbe  act  creating  tbe 
corporation.    A  bond   was   executed    by 
tbe  corporators,  and  they  proceeded  to 
Ktll  the  land  by  giving  a  power  of  at- 
torney  to  Brown,  who  was  one  of  the 
troiiteea   or  corporators.    They   nil  lived 
in  the  conuty  of  Laurel,  and  this  land  was 
located  west  of  the  Tennessee  river.    This 
was    ill   the   year   1856.    Tbe  act  furthHr 
vested  in  the  trustees  the  power  to  invest 
any  surplus  of  these  sales  of  land  in  bank 
ftock  or  other  profitable  investment,  the 
principal  to  remain  as  a  permanent  fund. 
Geurge  F.  Brown,  one  of  the  trustees  who 
fold  thia  land,  died  In  the  year  1868,  bav. 
log  sold  tbe  greater  part  of  this  land,  and 
wftli   a  part  of  the  proceeds   the  trustees, 
'I'mg  prior  to  bis  death,  had  purchased  a 
•ite  for  the  seminary,  erected  tbe  building, 
dnd  tbe  school  fur  many  years  was  in  a 
prosperous   condition.    Brown,  it  seems, 
retained  some  $-3,500  of  tbe  mone.v  derived 
from  tbe  lances  in   his  own    hands,  and 
when   he  died  a  sum  exceeding  $i!,000  re- 
mained   unaccounted  for  by  hini,  that  he 
had    lield  for  many    years.    He  died    in- 
solvent, and   this  action  was  Instituted 
auainat  Farris,  one  of  the  original  trus- 


tees, and  tbe  other  appellees  as  successors 
of  those  wbo  had  died,  asking  for  an  ac- 
count, and  a  Judgment  against  them  for 
tbe  money  unpaid  by  frown,  the  trustpe, 
(who  had  died,)  with  tbe  interest.  Tb<> 
principal  sum  they  have  collected  from 
Brown's  estate,  hut  tbe  interest,  now  ex- 
ceeding tbe  principal,  is  tbe  bone  of  conten- 
tion between  these  parti3s. 

It  is  first  insisted  by  tbe  appellees,  the 
court  l>elow  having  dismissed  tbe  peti- 
tion, that  the  county  court  had  no  riglit 
to  sua  for  an  account.  There  is  nothing 
In  this  objection.  A  bond  was  required 
to  be  executed  by  the  trustees,  and  the 
act  expresaiy  authorized  the  county  court 
to  sue  for  any  neglect  of  duty  ;  and,  while  it 
is  argned  this  right  to  sue  applied  alone  to 
a  suit  on  the  bond,  wethinka  fair  interpre- 
tation of  the  act  gave  to  the  county  court 
tbe  power  to  compel  an  account,  nnd  to 
sue  either  at  law  or  in  equity,  as  might  be 
deemed  advisable.  The  appellees  insist 
that  tbn  action  should  have  been  on  tbe 
bond,  while  the  appellant  maintains  that 
no  bond  was  necessary  to  make  tbe  trus- 
tees liable,  and  a  court  of  equity  had  the 
right  to  compel  an  account,  and  to  render 
a  Judgment  for  the  balance  In  their  hands, 
and  deny  the  right  of  tbe  appellees  to 
force  them  to  an  action  on  the  bond.  We 
concur  with  counsel  for  the  county  court 
that  a  court  of  equity  could  require  an 
account  of  tbe  acts  of  these  trustees  for 
so  long  a  time,  and  then  render  a  Judg- 
ment against  them  for  any  balance  that 
might  be  found  due,  without  reference  to 
tbe  bond. 

Tbe  appellees,  for  defense,  insist  that 
they  are  not  liable  for  the  failure  of 
Brown  to  pay  this  money  over;  that  it 
was  a  breach  of  duty  on  his  part,  and  as 
cotrustees,  they  are  not  liable  for  his  acts, 
and,  if  liable,  they  are  only  responsible  as 
sureties,  and  after  the  lapse  of  more  thon 
20  years  the  claim  bus  become  so  stale  tbe 
chancellor  will  not  enforce  it,  and  the 
statute  of  liraitatiun  applies.  Mr.  Perry, 
in  his  work  on  Trusts,  says  the  general 
role  is  that  one  trustee  sball  not  be  re- 
sponsible or  liable  for  the  acts  or  default 
of  his  cotrustee,  and  be  cites  tbe  case  of 
Townley  v.  Sherborne,  Bridg.  35.  2  White 
&  T.  Lead.  Cas.  Eq.  (6tb  Ed.)  900,  where 
lands  were  conveyed  to  two  or  more 
upon  trust,  and  one  received  all  the  prof- 
its, his  cotrustee  should  not  be  charged 
io  chancery  for  the  receipts  of  him  so 
dying  or  decayed,  unless  some  practice, 
fraud,  or  evil  dealing  appear  to  have 
been  in  them  to  the  prejudice  of  the  trust. 
Section  415.  Judge  Story,  in  bis  work 
on  Equity  Jurisprudence,  (section  12S0,) 
says:  Tbe  general  rule  Is  tbat  they  are 
responsible  only  for  their  own  acts,  and 
not  for  tbe  acts  of  each  other,  unless 
they  have  expressly  agreed  to  be  bound 
for  each  other,  or  they  have  by  their 
voluntary  co-operation  or  connivance 
enabled  one  or  more  to  accomplish  some 
known  object  in  violation  of  the  trust.  It 
may  be  argued  that  the  trustees  did  agree 
to  become  bound  for  each  other  in  this 
case  by  tbe  execution  of  the  bond  to  the 
county  court.  If  so,  the  bond  itself  Is  not 
only  tbe  evidence  of  the  agreement,  but 
the  action  to  charge  the  cotrustee  must 
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be  nn  tbn  bond,  for  upon  Itci  termH  he 
agrees  to  stand.  It  coostttutea  the  basla 
of  recovery.  In  this  case  it  is  not  pre- 
tended that  the  cotrustee  has  been  sued 
on  the  bund,  and  his  liability  rests  upon 
porely  eqnitable  grounds. 

As  to  the  sale  of  the  land  under  the 
power  ul  attorney,  It  has  been  held  in 
some  eases  thatif  trusteesjoin  in  executing 
a  power  of  sale,  and  one  receive  the 
money,  all  will  be  responsible,  if  lost  by 
the  one  receiving  it;  but  Mr.  Perry  says 
"this  Ignores  the  rnle  that  a  power  must 
be  strictly  executed  by  all  the  persons  to 
whom  It  is  given,  and  if  a  trustee  joins  In 
thepower.but  receives  none  of  the  money, 
omits  no  duty,  and  does  no  act  tending  to 
8  breach  of  the  trnst,  he  will  not  be  held 
for  a  loss  occasioned  by  a  breach  of  trust  by 
other  trustees.  The  great  preponderance 
of  authority  Is  that  a  sale  under  u  power 
is  not  different  from  the  execntion  of  a 
receipt  for  the  trust  moneys."  Perry, 
Trnsts,  S  ^20.  Brown,  the  trustee  who 
collected  this  money,  was  regarded  as  per- 
fectly solvent.  The  reports  of  settlement 
to  the  county  court  showed  that  he  held 
this  money  in  his  hands,  and  it  was  as 
much  the  duty  of  one  trustee  as  anottier 
to  see  that  this  money  was  Invested. 
Brown  had  the  possession  of  this  fund, 
and  when  you  attempt  to  make  Fiirris 
liable  for  Brown's  defalcation  after  the 
lapse  of  20  years  from  the  breach,  with 
a  fnll  knowledge  on  the  part  of  thecounty 
court  that  Brown  had  this  fond,  it  seems 
to  us  the  chancellor,  in  a  case  like  this, 
should  hesitate  before  forcing  a  resiionsl. 
hility  on  one  who  has  derived  no  l)enefit 
from  the  transaction.  This  entire  record 
shows  that  It  was  a  holding  by  Brown 
with  the  consent  of  the  beneficiary,  fully 
competent  to  act,  and  with  the  consent  of 
the  cotrustees.  All  the  money  collected  has 
been  accounted  for  with  the  interest.  The 
principal  retained  by  Brown  has  been 
paid,  and  It  is  the  interest  now  sought  to 
be  collected.  It  may  well  be  said  in  a  case 
like  this,  and  particnlarly  in  a  court  of 
equity,  where  you  attempt  to  make  a  co- 
trustee  liable  for  the  acts  of  another  trus- 
tee, that  the  former  stands  in  the  attitude 
of  a  surety,  and  no  such  stale  claim  should 
be  enfiirced. 

There  was  money  expended  by  these 
trustees  after  the  war  in  repairing  these 
buildings  and  erecting  dormitories  for  the 
benefit  of  the  Institution,  and  it  is  now 
complained  that- this  expenditure  was  im- 
proper. The  buildings  had  been  used  by 
the  soldiers,  and  became  much  dilapi- 
dated, and  when  in  this  condition  the 
repairs  and  improvements  were  made  nec- 
essary, and.  the  money  having  been  expend- 
ed in  good  faith,  (and  a  beneficial  expend- 
iture,) we  see  no  reason  for  holding  these 
trustees  responsible.  In  fact,  these  trus- 
tees, and  particularly  Farrls,  when  the 
connty  court  for  the  period  of  2U  years  had 
.leglected  to  reap  the  benefit  from  this  lib- 
eral donation  made  by  the  state,  took 
charge  of  the  fund,  and,  as  the  proof  con- 
dnces  to  show,  have  succeeded  in  building 
up  an  educational  institution  commensu- 
rate with  the  gift,  and  have  shown  them- 
selves benefactors  instead  of  plunderers. 

The  judgment  should  bo  atlirmed. 


Crabtkbe  v.  Atchison  et  al. 

(Court  of  AppecUt  of  Kentucky.    OcL  1,  1892.) 

Estoppel— Action  oh  Nots  —  Border  of  Paoor 

—Right  to  Open  ahd  Closs. 

1.  Defendunt,  contemporaneouslr  with  the 
execution  and  delivery  of  his  iiote,  executed  and 
delivered  to  the  payees  therein  a  ■nritlng,  certify- 
ine  that  the  note  was  a  bona  fide  debt,  without 
offset,  discount,  or  defense.  Held,  In  an  action 
on  the  note  by  an  assignee  of  the  payee,  w^bo 
purchased  before  maturitr  on  the  faith  of  snrh 
certificate,  that  defendimt  was  estopped  from 
denying  tuch  wiitiug,  even  though  he  executed 
the  same  in  good  faith,  and  without  deaign  u> 
defraud  or  deceive. 

2.  In  such  case,  where  defendant  set  up 
fraud  and  want  of  consideration,  which  was 
tm  versed  by  plaintiff,  the  burden  of  proof  is  on 
defendant,  under  Civil  Code,  f  626,  providing 
that  the  burden  "in  the  whole  action  lies  on  the 
party  who  would  be  defeated  if  no  evidence  was 
given  on  either  side,"  and  he  is  entitled  to  open 
and  dose. 

Appeal  from  circuit  conrt,  Daviess 
county. 

"To  be  oflScially  reported. " 

Action  by  J.  D.  Atchison  and  others 
against  Moses  Crabtree.  Judgment  for 
plaintiffs.     Defendant  appeals.    Rereraed. 

aweenf.v,  Ellis  <8  Sweeaejr,tor  appellant. 
Weir,  Weir  A  Walker,  for  appellees. 

Bennett,  J.  The  appellant  execn ted  to 
J.  McDanricb  ft  Co.  a  promissory  note  for 
f  103.60.  McDanrlch  &  Co.  assigned  the 
note,  before  its  maturity,  to  the  appellees. 
They  brought  suit  on  it.  The  appellant 
answered  that  the  note  was  obtained 
from  him  by  the  fraud  of  the  payees,  and 
that  it  was  without  consideration,  hay- 
ing been  executed  for  a  lightning  rod  that 
was  utterly  worthless.  The  appellees, 
replying,  traversed  these  allegatiuna. 
They  further  alleged  that  when  the  appel- 
lant executed  and  delivered  the  note  to 
McDanrlch  &Co.  he  executed  and  delivered 
to  them  two  writings.  The  one  deemed 
niaterisl  to  the  question  at  issue  is  as  fol- 
lows: "To  all  whom  it  may  concert! : 
This  is  to  certify  that  a  note  executed  by 
mc  to  J.  McDanrlch  &  Co.,  for  $102.60.  is  a 
bona  Ude  debt  against  me.  There  is  no 
offsRt,  discount,  or  defense  against  the 
same,  and  the  same  is  good  against  me  for 
the  full  amount  thereof,  and  will  be  paid 
to  the  said  J.  MoDanricb  &  Co.,  or  to  sach 
persons  as  they  niay  assign  said  uote  tn." 
(•'Signed,  etc.)  The  appellees  further  al- 
leged that  they  purchased  said  note  for 
value,  and  without  notice  of  the  alleged 
fraud  or  want  of  consideration,  and  that 
at  the  time  of  the  negotiation  for  the  note 
the  writing, supra,  was  exhibited  tu  tbem. 
and  they  purchased  the  note  upon  the 
faith  of  the  assurances  therein  contained. 
The  appellant  rejoined,  denying  that  ap- 
pellees knew  of  the  contents  of  said  writ- 
ing, or  that  they  purchased  the  note  upon 
the  faith  of  the  assurances  therein  con- 
tained. On  the  trial  of  the  case  the  lower 
court  ruled  that  the  burden  was  on  the  ap- 
pellees; consequently  they  were  entitled  to 
conclude  the  argument.  The  appellees 
obtained  judgment  un  the  note,  and  the 
appellant  has  appealed. 

Under  the  instructions  of  the  court,  to 
which  there  Is  no  serious  objection,  thn 
jury  was  authorised  from  the  evidence  to 


Digitized  by 


Google 


Ky.) 


STIOKLEY  V.  CHESAPEAKE  A  O.  RY.  CO. 


261 


9od  that  the  aald  writlnK  was  exhibtted 
to  appellees  atthittlme  theypurctaRsed  tho 
Dute,  and  that  tbey  pureliased  it  upon  the 
laitb  of  the  auHurancps  therein  contained. 
BDt  it  does  not  appear  that  the  uppetlunt 
inoed  and  delivered  the  writing  with  tlie 
porpofie  of  defrauding  ut  deceiving  the  ap- 
pellees, or  any  one  elne.  So  the  queallou 
la,  there  beiog  no  actual  fraudulent  or  de- 
ctitlol  purpose  on  the  part  of  the  appel- 
lant in  iauning  and  delivering  said  paper, 
dues  the  doctrine  i>r  estoppel  apply  In  fa- 
vor of  the  appellees,  they  ha  ving  purchased 
said  note  for  value,  and  without  notice  of 
the  alleged  inflrmlties,  and  opon  the  faith 
ol  the  assarancefl  contained  in  said  wrlt- 
in);?  In  a  case  like  this,  where  a  person 
bag  made  certain  assurances  upon  which 
he  intends  third  persons  to  rely  as  true  in 
tootracting  in  reference  to  the  subject- 
matter  of  the  assurances,  and  upon  which 
tbey  do  rely  as  true  in  making  such  con- 
tracts, and  but  for  which  they  would  not 
have  thns contracted,  and  the  denial  of  the 
truth  of  the  assurances  would  be  Injurious 
(o  the  contractual  rights  ol  such  person, 
the  person  giving  the  assurances  is  es- 
topped Irwm  denying  their  truth  as  to  such 
persons.  The  fact,  in  a  case  like  this,  that 
the  person  made  the  assurances  in  good 
lalth.  and  without  design  to  defraud,  can- 
not relieve  or  avoid  the  doctrine  of  estop- 
pel, because  be  Intended  the  other  party 
to  rdy  upon  the  truth  of  thi{  assurances, 
and  he  did  rely  upon  them  in  contracting, 
and  would  not  have  thus  contracted  but 
for  such  reliance;  aud  It  would  be  a  fraud 
opon  him  to  allow  the  person  to  deuy  the 
troth  of  them  to  the  detriment  of  the 
other  party.  Bee  Kndd  v.  Mathews,  79 
Ey.  479.  The  writing  delivered  to  the 
payees  of  the  note,  and  exhibited  to  the 
aiipellees  by  the  payees  to  induce  them  to 
pbrchase  it,  aud  upon  the  assurances  ot 
which  they  relied  in  making  the  purchase, 
was  equivalent  to  personal  assurances 
made  to  the  appellees  by  the  appellant, 
lace  to  face,  to  induce  them  to  make  the 
parcbase,  and  opon  which  they  relied  In 
making  the  purchase.  But,  as  said,  the 
ronrt  held  the  burden  to  be  upon  the  ap- 
pellees; consequently  it  allowed  them  tu 
open  and  conclude  the  argument.  The 
appellant  complains  of  that  ruling.  We 
bave  decided  that  an  error  in  that  pnrticu- 
Inr  is  a  reversible  error.  The  Civil  Code,  fi 
C^,  provides  as  follows:  "The  burden  of 
proof  in  the  whole  action  lies  on  the  party 
nbo  would  be  defeated  if  no  evidence  was 
Kivea  on  either  side. "  The  note  sued  on 
being  prima,  facie  evidence  (the  signature 
being  admitted)  that  the  payor  was  in- 
debted according  to  its  terms,  the  burden 
was  npon  him  to  establish  the  allegations 
of  frand  and  want  of  consideration. 
Those  allegations  being  traversed,  and  if 
DO  proof  was  offered  establishing  them, 
tbeappellees  would  been  titled  to  judgment 
on  the  note;  hence  the  burden  thus  far 
was  OD  the  appellant  to  establish  the 
allegations  of  fraud  and  want  of  con- 
«i(ieraclon;  and,  failing  to  establish  that 
iwioe,  the  appellees  would  be  entitled  to 
jiiiigment  for  the  full  amount  of  the  note. 
The  plea  of  estoppel  In  event  of  such  fall- 
ore  Mould  cut  uo  figure,  for,  the  proof 
faaring  failed  on  the  Issue  of  fraud  and  no 


consideration,  the  appellees  would  be  enti- 
tled to  judgment  on  the  note;  so,  not« 
withstanding,  the  appellees,  in  case  the 
plea  of  fraud  and  nouonKideration  was  es- 
tablished, would,  in  order  to  avoid  the 
effect  of  it,  he  compelled  to  cbtabliab  by 
proof  their  plea  of  estoppel,  yet,  in  case 
there  was  no  proof  offered,  they  wonld  be 
entitled  to  judgment  for  their  dnmand. 
Hence,  as  judgment  would  bave  been  ren- 
dered against  the  appellant  in  case  no 
proof  bad  been  offered,  the  burden  was  up- 
on him,  and  be  was  entitled  to  conclude 
the  argument.  For  that  reason  the  Judg- 
ment la  reversed,  and  the  case  is  remanded 
for  further  proceedings  consistent  with 
this  opinion. 

Sticrlbt  et  ah  t.  Chesaprake  ft  O.  Rr. 

Co.  et  Hi. 
(Court  of  Appeals  of  Kentudty.    Sept.  29,  1893.) 

LbASB  of  UAIUU>AI>— LlABtLITT  VOB  TOBTS  OP 
LiSSOR. 

The  vendee  or  leasee  of  a  railroad  is 
Jointly  liable  with  the  original  owner  or  lessor 
tor  damages  resultinK  from  a  permanent  injury 
to  property,  caused  by  the  construction  of  the 
road. 

Appeal  from  circuit  court.  Mason  county. 

"To  be  oifloiHlly  reported." 

Action  for  damages  by  Harriet  A.  Stick- 
ley  and  others  against  the  Maysville  A 
Big  Sandy  Railroad  Company  and  the- 
Chesapeake  &  Ohio  Railroad  Company. 
Action  dismissed  as  to  the  latter,  and 
plai  ntiffs  a  ppeal .    Be  versed . 

JE;.  L.  Wortfiln/eton  and  WhHaker  * 
Robertson,  for  appellants.  Wadswortb  A 
Sod  and  Coebran  A  Son,  tor  •ppeliees. 

Prtor,  J.  The  appellants,  in  the  year 
1SS7,  owned  a  house  and  lot  In  the  city  of 
Maysville,  located  on  Third  and  Poplar 
streets,  and  fronting  on  Third  street.  It 
Is  alleged  in  the  petition  that  during  the 
period  these  appellants  owned  the  prop- 
erty the  Maysville  &  Big  Sandy  Railroad 
Company  constrncted  a  double-track  rail- 
road on  Third  street,  within  six  feet  of 
the  line  of  this  lot,  and  to  the  edge  of  a 
narrow  sidewalk  In  front  ot  it;  that,  alter 
the  construction  of  the  road,  and  while 
the  appellants  ovcned  the  property,  the 
Chesapeake  St  Ohio  Railroad  Company 
took  possession  of  the  road  under  some 
arrangement  with  the  Big  Sandy  Railroad 
Company,  the  terms  of  which  are  un- 
known to  plaintiffs,  and  have  been  since 
operating  the  road,  and  now  have  the 
ezclnslve  control  of  it.  This  action  was 
Instituted  against  both  corporations  to 
recover  damages  for  obstructing  the  right 
of  ingress  and  engress  to  and  from  this 
property,  and  also  for  an  Injury  to  the 
building,  caused  by  the  smoke  and  cinders 
thrown  Into  the  building  by  the  passing 
cars.  The  appellants  conveyed  this  prop- 
erty, prior  to  the  bringing  ot  the  action, 
but  were  the  owners  when  this  wrong 
was  committed  by  both  defendants.  A 
demurrer  was  sustained  to  the  petition  in 
so  far  as  It  claimed  damages  ot  the  Ches- 
apeake &  Ohio  Railroad  Company,  upon 
the  ground  that  the  Maysville  ft  Big 
Sandy  Railroad  Company  is  alone  respon- 
sible, it  any  liability  exists.    The  question 
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arlaea  as  to  the  liability  of  the 
(roiu  the  original  corporation  (or  the 
damages  resulting  from  the  permanent 
injury  to  the  building  caneed  by  the  cun- 
ntrnction  of  the  road,  the  leasee  or  last 
corporation  using  and  operating  the  road 
while  the  appellanta  were  the  owners. 

In  the  case  of  Railroad  Co.  v.  Orr,  (Ky.) 
reported  in  16  H.  W.  Rep.  8,  it  was  held 
that  the  statnte  of  limitation  might  be 
pleaded  against  any  rlalm  for  damages 
resulting  from  the  necessary  and  prudent 
operation  of  the  road,  and  that  on  a  pur- 
chase by  one  corporation  of  another  the 
purchaser  was  not  liable  for  the  torts  of 
Its  vendor.  In  that  case  there  was  Ho 
state  of  (act  showing  that  the  riiiht  of 
ingress  and  egress  to  and  from  appellant's 
building  had  been  interfered  with;  but 
here  It  Is  distinctly  averred  that  the  right 
of  property  has  been  invaded  by  buth, — the' 
vendor  while  it  operated  the  road,  and 
the  vendee  since  its  purchase  or  lease,  in 
obtaining  the  right  of  entrnoce  to  this 
dwelling.  It  seems  to  us  there  can  bo  no 
good  reason  assigned  for  relieving  a  vendee 
from  all  liability  for  an  injury  that 
amounts  to  an  invasion  of  another's  prop- 
erty while  his  poHHesslon  is  based  npon  no 
other  title  than  a  tortious  entry  by  his 
vendor.  The  act  of  the  vendor  in  appro- 
priating the  property  being  wrongful, 
that  of  his  leHsee  is  equally  so;  and,  while 
the  lessee  may  not  l>e  liable  (or  the  mode 
of  the  original  entry,  he  is  nevertheless 
liable  for  appropriating  this  property  to 
biH  own  use.  There  is  no  question  o(  lim- 
itation Involved  in  this  case.  A  railroad 
company  who  enters  upon  and  appro- 
priates the  land  o(  another  to  its  own  use, 
without  right,  cannot  transfer  its  corpo- 
rate privileges  to  another,  so  as  to  justify 
a  continuance  o(  the  wrong  in  its  vendee, 
as  i(  the  latter  was  an  Innocent  por- 
chaiier.  It  is  a  taking,  in  both  Instances, 
without  compensation  being  personally 
made  to  the  owner.  It  seems  to  us,  how- 
ever, there  Is  a  manifest  distinction  lie- 
twecn  a  tort  committed  by  the  corpora- 
tion in  the  careless  operation  of  the  road, 
in  HO  far  as  it  affects  Its  vendee, and  a  case 
where  the  property  of  the  owner  bus  been 
wrongfully  appropriated  by  the  vendor, 
and  that  wrongful  appropriation  con- 
tinued by  the  vendee  or  lessee.  The  orig- 
inal tort  might  consist  of  the  annoyance 
to  the  owner  by  reason  of  the  throwing  of 
soot  and  cluderti  into  the  dwelling,  caused 
iiy  the  want  of  proper  appliances  to  pre" 
vent  It,  and  in  such  a  case  there  is  no  rea- 
son for  holding  the  vendee  liable;  but 
where  the  proximity  of  the  road  to  the 
•dwelling  is  such  as  to  prevent  the  reason- 
able iugfresH  and  egress  to  and  from  the 
premises,  or  to  cause  necessarily  soot  »ind 
cinders  to  enter  the  dwelling,  then  It  be- 
comes a  taking  of  private  property  for 
public  use,  and  for  which  compensation 
most  be  made.  Fulton  v.  Transfer  Co  , 
85  Ky.  640,  4  S.  W.  Rep.  832;  Railroad  Co. 
V.  Finley,  86  Ky.  294,  5  8.  W.  Rep.  763. 
Lewis,  Em.  Dom.,says:  "No  right  can  be 
acquired  in  private  property,  under  the 
power  of  eminent  domain,  exc?pt  subject 
to  the  duty  of  making  just  compensation 
therefor:  consequently  the  party  origi- 
nally taking  or  occupying  the  property 


cannot  transfer  to  another,  by  lease  or 
otherwise,  any  right  in  the  property,  ex- 
cept subject  to  the  same  doty."  Section 
4S6. 

The  cause  of  action,  as  ailegeil,  is  in  the 
plaintiffs,  although  they  may  have  <lii>- 
posed  of  the  property,  and  are  now  divest- 
ed of  title.    The  Injury  alleged  in  this  caae 
laofapermanent  character, and  asingle  re- 
covery should  be  had  for  the  wrongful  acta. 
This  court  su  held.  In  effect,  in  the  caae  of 
Railroad  Co.  v.  Combs,  Hi  Bush.  882,  and 
Railroad  Co.  v.Ksterie,  18  Bush, 667.     In  the 
case  of    Fowle  v.  Railroad  Co.,  112  Mass. 
8:14,   where  the  action   was  for  damages 
caused  by  the  construction  of  a  railroad 
in  such  a  manner  that  at  times  the  current 
of  a  stream  of  water  would  ije  thrown  on 
the  land  of  the  plaintiff,  the  court  held  it 
was  proper  to  treat   the  injury  aa  perma- 
nent, and  entire  damages  should  heaward- 
ed  with  reference  to  past  and  future  inju- 
ry.   Where   the    party   seeks   to  recover 
damages  of  this  sort,  permanent  In  their 
character,  he  in  effect  consents  to  the  tak- 
ing, and  seeks  the  recovery  in  damages  for 
the  compensation;  and,  as  said  in  Heard 
▼.Canal  Co.,  "the  just  compensation  to 
be  made  for  damage  to  land  was.  In  our 
opinion,  intended  as  an  indemnity,  not  for 
successive. constantly  occurring,  damages, 
recoverable  as  they  may  afterwards  be 
suffered,  but  for  all  the  damage  the  land- 
owner may  suffer  from  all  the  future  con- 
sequences of  the  caiefnl  and  prudent  oper- 
ation of  a  railroad;  it  being  the  Immedi- 
ate damage  done  to  the  land  of  the  owner 
by  changing  its  permanent  condltiitn,  and 
impairing    its     present    value.      6    Mete. 
(Mass.)  81.     "The   appraisement,"    says 
Mr.  Mills,  "embraces  all  past, present,  and 
future  damages   which   the  improvement 
may     thereafter    reasonably     produce." 
Mills,  Em.  Dom.  S  216.    When  the  railroad 
was  constructed,  the  damuges  could  hare 
been  readily  estimated ;  and,  the  right  of 
recovery  being  in  the  appellants  when  the 
damage  was  sustained.  It  did  not  pass,  by 
a  subsequent  conveyance,  to  their  vendees. 
Besides,  the  vendees  of  the  plalntiffa  took 
the  property  (If  damaged)  in  its  depreciat- 
ed condition, and  thereis  no  rule  of  law  or 
equity  that  would  permit  them  to  recover 
damages  they  neversustained.    There  has 
been  some  criticism  on  the  doctrine  requir- 
ing a    recovery    in    one  action  for   that 
which  la  a   permanent  injury.    In  Its  ap- 
plication in  cases  involving  the  exercise  of 
the  right  of  eminent  domain,  the  doctrine 
must  be  recognized  as  sound;  and  when 
a  corporation  enters  and  constructs  its 
railway  without  the  payment  of  compen- 
sation, and    the   owner   sees   proper  to 
hold    the  company    responsible   at  law 
for    damages    lor    the    construction    o( 
the   road,  it   seems  to   us   it   is   a  con- 
sent to  the  taking,  and  a  recovery  most 
apply  to  all  damages  for  the  permanent 
injury  sustained  by  reason  of  the  prudent 
operation   of   the  road.    If  the  rule  were 
otherwise,    a    separate    action    could   be 
malntoined  for  each  and  every  time  the 
cars  of  the  corporation  passed  over  the 
owner's  land.     The  correct  rnle  Is  that 
all  damages  committed  and  flowing  frum 
a  aingle  cause  of  action  must  be  recovered 
in  one  action,  and  la  elementary :  and,  rK- 
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oRDlxing  thla  rule,  the  caase  of  actioii  lo 
this  case  ia  in  tbuen  who  were  the  ownera 
at  tlie  tliue  the  damniffla  were  aaataiued, 
and  nut  >ii  the  present  owners. 

Can    ttae  action   be  maintained  affalnst 
both  corporations?    Wn  think  it  can,  and 
that  they  are  Jointly  liable  for  the  perma- 
nent injury  to  the  property, »uch  as  a  dep- 
rlTattun    of    the   reasonable    use  of    the 
street  as  a  means  of  egress  and  ineress  to 
and  from  the  buildinK,  and  tor  such  other 
permanent  4n)nry  as   necessarily   results 
from  tbe  prndent  operation  of  the  road. 
It  is  an  invasion  of  the  right  of  property, 
as  much  so  as  It  the  traclr  bad  been  laid 
within  the  appellants'  Inclosore  without 
their  consent;  and,  while  the  one  compa- 
ny is  not  liable  for  tbe  mere  neglect  of  the 
other  In  rnnninK  its  trains,  causlnK  tempo- 
rary Injury,  It  is  evident  that,  where  the 
construction  end  operation  of  the  road  is 
an  invHsion  of  and  an  ai)proprlatlon  of 
the  right  of  property   without  tbe  own- 
er's consent,  be  has  a  clear  right  to  recov- 
er damag^es  by  way  of  compensation  for 
the   unlawful   appropriation.     Tbe  doc- 
trine of  the  case  of  Railroad  Co.  v.  Hamble- 
tOD,  reported  in  40  Ohio  St.  406,18  that  the 
two  companies   are    Jointly    liable,  and 
tiiere  is  certainly  a  liability  on  tbe  part  of 
tbe  appellee,  because  it  entered  and  ap- 
propriated this  property  while  owned  by 
tbe  plaintiffs,  without  malclug  any  com- 
pensation,  and    against    their    consent. 
The  entire  questions  arise  on  tbe  demur- 
rer to  tbe  petition,  and,  tbe  facta  alleged 
being  admitted  by  the  demurrer,  tbe  court 
erred  In  holding  that  no  cause  of  action 
existed  against   tbe  Chesapteake  &  Ohio 
Railroad    Company.     The    Judgment    is 
tlierefore  reversed,  and   cause  remanded, 
with  directions  to  overrule  tbe  demurrer, 
and  (or  proceedings  coneistent  with  this 
opinion. 


Mkffobd'b  Adh'r  v.  LomsviLLK  &  N.  R. 

Co. 
(Court  vf  Appeal*  of  Kentucky.    Oct  1, 1893.) 

DUTH  BT  NseUOBXCE — Plxadixb  — Habteb  axd 
Servant. 
In  an  action  against  a  railroad  company 
for  death  from  negligence  of  employes,  a  peti- 
tion areiTing  that  deceased  was  a  transfer  agent 
on  defendant's  line,  but  that  he  was  not  in  de- 
fendant's employ,  is  not  bad  on  demurrer,  as 
(huwlng  that  deceased  was  an  employe  of  de- 
fendant. 

Appeal  from  circuit  court,  Campbell 
county. 

"Not  to  be  ofBclally  reported." 

Action  by  Cla<'ence  R.  Metford's  adminln- 
trator  against  the  Louisville  &  Nashville 
Kallroad  Company  for  death  of  intestate 
from  negligence  of  defendant's  employes. 
Uemarrer  to  petition  sustained,  and  plain- 
tin  appeals.     Reversed. 

Root  i  Knot,  for  appellant.  Ono.  Waab- 
iagtoB  and  Jaa.  C.  Wrigbt,  tor  appellee. 

Pktor,  J.  This  action  Is  by  Clarence 
UflTurd's  administrator  against  tbe  Louis- 
ville ft  Nashville  Railroad  Company,  in 
vblcb  it  is  alleged  that  the  plaintiffs 
intestate  lost  bis  life  by  reason  ol  the 
Kress  negligence  ol  theemployes  of  the  de- 
fendant in  operating  its  train  of  cars.    It 


appears  from  a  statement  in  tbe  petition 
that  the  intestate  was  a  transfer  agent 
upon  the  defendant  at  the  time,  but  when 
the  accident  happened  resulting  in  his 
death  it  Is  averred  that  he  was  not  in  tbe 
employ  of  the  company,  nor  do  we  under- 
stand that  such  an  agent  is  an  employe, 
In  the  meaning  of  that  term  as  used  In  tbe 
statute.  He  Ih  not  paid  by  the  defendant, 
bnt  Is  exercising  an  Independent  employ- 
ment, and  liable  as  a  member  or  agent  of 
a  distinct  corporation,  but  permitted,  for 
pay  or  otherwise,  to  check  baggage,  etc., 
on  appellee's  train.  That  the  personal 
representative  of  one  not  In  tbe  employ  of 
tbe  railroad  company  may  recover  nuder 
tbe  first  section  of  the  act  authorising  un 
action  for  loss  of  life  was  recently  adjudged 
in  the  case  of  (iivens  v.  Railroad  Co.,  89 
Ky.  2»1,  12  8.  W.  Rep.  257.  As  we  under- 
stand the  nature  of  the  relation  between  a 
transler  agent  and  tbe  railroad  company, 
upon  which  the  transfer  company  oper- 
ates. It  cannot  be  determined  ou  a  de- 
murrer that  tbe  transfer  company  or  its 
agent  is  an  employe  of  the  railroad  com- 
pany. What  tbe  facts  may  develop  we  are 
not  prepared  to  decide.  Tbe  Judgment  he- 
low,  In  oar  opinion,  should  be  reversed, 
and  the  cause  in  remanded,  with  directions 
to  overrule  tbe  demurrer,  and  lor  proceed- 
ings consistent  with  this  opinion. 


Hammill  v.  Louisville  &  N.  R.  Co. 
(Cowrt  of  Appeali  of  Kentucky.    Uot.  1,  1802.) 

Dbath  of  Emplote  —  Willful  Neolect  —  Quas- 
TiON  FOR  Joky — Ckeoibilitt  of  Witness. 
L.As  employe  of  a  railroad  company,  who 
for  more  than  a  year  had,  in  going  between  his 
home  and  work,  daily  crossed  a  river  on  a 
bridge  of  the  company,  bis  only  convenient  way, 
and  too  narrow  to  permit  turning  out,  was, 
while  crosshig  at  his  accuHtomed  time,  struck 
by  a  switch  engine  and  killed.  The  only  wit- 
ness testifying  to  the  circumstances  stated  that 
Just  before  the  collision  he  heard  deceased 
shout,  and  that,  though  it  was  raining  some- 
what, he  could,  from  the  opposite  side  of  the 
river,  see  the  engine  and  cars;  that  steam  es- 
caped from  a  leak  in  one  of  the  engine's  steam 
boxes,  obEtructing  the  view  from  the  engine; 
and  that  the  employes  thereon  were  scuffling. 
Beld,  in  an  action  for  willful  neglect  that,  the 
evidence  not  showing  deceased  a  trespasser, 
the  case  should  have  been  aubmitted  to  the 
jury. 

2.  Whether,  and  to  what  extent,  a  witness 
is  to  be  believed,  is  a  questioD  for  the  jnty. 

Appeal  from  circuit  court,  Kenton  coun- 
ty. 

"To  be  ofBclally  reported." 

Action  by  Ann  Hammlll  agalnnt  the 
Louisville  &  Nashville  Railroad  Company 
lor  death  of  plaintiff's  bnnband.  Verdict 
directed  for  defendant,  i'laintiff  appeals. 
Reversed. 

hallmn  A  Myers,  for  appellant. 
O'Hara  A  Biyan,  for  appellee. 

Lrwis,  J.  Appellant,  Ann  Hammlll, 
widow  of  James  Hammlll,  brought  this 
action  to  recover  damages  for  destruction 
of  his  life  by  alleged  willful  neglect  of  serv- 
ants and  agents  of  appellee;  and  the  ques- 
tion for  our  decision  is  whether  tbe  lower 
court  properly  instructed  the  Jury  at  con- 
clusion of  plaintiff's  evidence  to  find  for 
the  defendant.    As  said  in   Railroad  Co. 
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T.  Howard's  Adm'r.  82  Ky.  312:  "Tbto 
court  has  often  held  that,  where  the  evi- 
dence conduced  in  any  degree  to  establiah 
the  right  of  i-ecovery,  U  1m  improper  to  In- 
struct to  tind  for  the  derpudant."  That 
doctrine  l8  in  accordance  with  the  well- 
aettled  rule  making  the  jury  tne  sole  and 
exclusive  triers  of  fact  in  both  criminal 
and  civil  proceedings,  and  InveBtlnK  them, 
not  the  court,  with  power  to  ]udKe  of  and 
determine  the  weight  of  evidence  and  cred- 
ibility of  witneases.  Applying  to  this 
the  test  Indicated  in  the  case  cited,  it  was, 
we  think,  error  to  fi;lve  the  peremptory 
instruction  to  tlie  jary.ot  which  appellant 
compl&ins.  It  appears  from  the  evidence 
that  James  Hammlll  was  at  time  of  his 
death,  and  had  for  many  years  been,  in 
employment  of  uppellee,  arid  torabont  one 
year  next  preceding  thet  event  was  daily 
engaged  about  the  roundhouse  situated 
In  Campbell  county,  on  the  north  side  uf 
Licking  river,  while  bis  residence  was  on 
the  Bonth  side  thereof,  in  Kenton  county. 
At  the  south  end  of  the  railroad  bridge  is 
a  trestle,  connecting  it  with  ground 
higher  than  the  bunk  of  the  river,  the  precise 
length  of  which  trestle  does  not  clearly 
appear.  As  was  bis  custom,  the  deceased 
bad  between  6  and  6  o'clock  a.  m.  started 
from  hla  residence  to  the  roundhouse,  and 
when  near  the  north  end  of  the  trestle, 
upon  which  be  was  traveling,  was  struck 
and  knocked  oft  by  a  switch  engine  going 
from  the  north  to  the  south  side,  to  which 
was  attached  two  or  three  freiglit  oars. 
There  were  upon  the  engine,  besides  (he 
engineer  and  Ureman,  two  or  three  brake- 
men  ;  the  fireman,  not  the  enginenr,  hav- 
ing at  the  time  charge  of  It.  The  witness, 
and  only  one,  who  testitled  on  the  trial 
to  the  circumstances  under  which  the 
collision  occurred  resulting  in  death  of 
appellant's  Intestate,  was  ut  the  time  a 
brakeman  In  employment  of  appellee,  who. 
Instead  of  going  with  the  engine  and  cars 
across  the  rlVer,  as  he  testified,  remained 
on  the  north  side,  and  was  at  the  time 
near  the  switch  leading  from  the  main 
track  to  the  company's  yard,  and  was 
near  enough  to  see  the  engine  and  cars 
when  the  collision  took  place.  He  testi- 
flCH  that  he  heard,  Just  before  the  deceased 
was  struck,  a  person,  who  was  eviileutly 
hlni,  cry  out,  "Stop, for  God's  sake,  stop." 
That  the  weather  was  somewhat  rainy 
and  misty,  but  not  enough  so  to  obstruct 
the  engineer's  view  of  the  track ;  and  the 
Inference  Is  reasunable  be  might  have  seen 
the  deceased  In  time  to  avoid  the  colli- 
sion. The  witnesBstateatbelraportantfact 
that  the  steam  chest  on  the  right  side  of 
the  engine  leaked  very  badly,  causing  so 
mui'b  steam  to  arise  therefrom  as  to  ob- 
struct the  view  of  the  engineer  or  person 
In  charge  of  the  eogiue.  It  further  ap- 
pears the  employes,  while  on  the  engine, 
were  scuffling,  and  the  Jury  might  reason- 
ably conclude  the  engine  was  not  moved 
across  the  bridge  with  proper  care.  It 
farther  appears  that  there  was  no  other 
convenient  way  for  the  deceased  to  cruss 
the  river  from  bis  residence  to  the  ronnd- 
honse  except  upon  the  treutie,  which  was 
too  narrow  for  a  person  to  get  out  of  the 
way  of  an  approaching  engine;  and  he 
bad  been  accustomed  to  gu    that    way. 


The  evidence  doCH  not  aatborfaw  tbe  con- 
cluBion  the  deceased  was  a  trespasser;  on 
the  contrary.  It  may  be  fairly  assumed  the 
appellee  knew  be  was  in  the  habit  of  go- 
ing tliat  way,  and  therefore  was  tacitly. 
If  not  expretisly,  licensed  to  do  so;  and 
those  In  rbarge  of  tbu  engine  which  kille<l 
him  were  therefore  under  obligation  tc 
vlgllantl.v  look  out  for  bis  presence,  and 
guard  against  colliding  wltb  him.  In 
any  event,  It  was  their  duty  to  use  rea- 
sonable care  to  avoid  killing  him,  after 
discovering  his  presence;  and  there  Is  evi- 
dence conducing  to  show  this  might  have 
been  done,  tor  the  ti'ack  on  the  trestle  where 
he  was  struck  is  an  up  grade.  The  engine 
conid  have  been  more  readily  stopped  than 
on  a  down,  or  even  level,  grade.  It  seemit 
to  us  clear  that  the  testimony  In  this  cnNe 
la  such  aH  that  the  Jury  might  have  rea- 
sonably inferred  the  collision  could  have 
been  avoided  if  those  In  charge  of  the 
train  bad  observed  proper  diligence,  or 
not  been  hindered  seeing  the  deceased  by 
the  steam  from  the  defective  steam  chest; 
and  consetinontly,  if  permitted,  might 
have.  In  their  Judgment,  found  satficient 
evidence  to  warrant,  and  consequently 
returned,  a  verdict  of  willful  neglect. 
There  was  an  effort  on  cross-examination 
to  contradict  and  depreciate  the  credibil- 
ity of  themaln  witness  for  appellant.  But 
whether  the  testlmon.v  of  that  witness 
was  credible  or  not,  or  to  what  extent  he 
was  entitled  to  be  believed,  was  the  exclu- 
sive province  of  the  Jury,  not  of  the  court, 
to  determine;  wherefore  the  Judgment  Is 
reversed  for  a  new  trial,  and  further  pro- 
ceediogs  consistent  with  this  opinion. 


FiBLD  ▼.  COLSON. 

{Cov/rt  of  Appeals  of  Kentucky.     Oct  1,  1892.) 

SlAXDCB— CaAROB  OF  BlUBB  TAKING— C^XDIDATS 

roR  Oppick. 
To  charge  tliat  a  candidate  for  office  war 
brit>ed  in  a  former  contest  with  another  person 
to  give  up  the  contest  is  not  actionable,  u 
charging  au  indictable  offense,  or  aa  spoken  in 
the  way  of  tiie  candidate's  office  or  Dusiness; 
uor  would  an  allegatioii  of  special  damage,  in 
tliat  he  had  l>een  thereby  defeated,  lost  the 
emoluments  of  the  office,  and  been  brought  into 
bad  repute,  render  it  such,  as  said  damage  is 
too  remote  and  speculative. 

Appeal  from  court  ot  common  pleas, 
Leslie  county. 

"To  be  officially  reported  " 

Action  by  Henry  Field  against  Glllts 
Colson  for  slander.  Judgment  for  defend- 
ant.   Plaintiff  appeals.    Affirmed. 

J.  L.  Scott,  for  appellant. 


Frtob,  J.  The  appellant  was  making  a 
race  for  the  legislature  against  one  How- 
ard, and  during  the  canvass  abandoned 
the  contest.  After  this  he  became  a  candi- 
date again  Tor  the  same  otflce,  and  bis  op- 
ponent was  (me  Colson.  The  brother  of 
Colson,  (Gillls  Colson.)  the  appellee  In  the 
present  case,  being  an  active  partisan  of 
bis  brother,  spoke  and  published,  as  the 
petition  claims,  slanders  and  defamatory 
words  of  the  appellant,  vis.:  Tliat  he. 
the  plaintiff.  (Hfnry  Field,)  in  tbe  former 
contest    with    Howard,  took    a   brit>e  of 
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$300  from  Huwaril  to  quit  the  track,  and 
in  runseqiience  thereof  he,  tbeplalntlfl,  was 
ileteated  in  the  race  for  the  lef^lslntnre  by 
Colsun,  and  lost  the  emolumentii  of  the  of- 
fice, and  waH  broaRhtinto  bad  repute  with 
hi«  oeiKhbom,  and  hie  character  mncb  Im- 
paired.   On  the  trial,  an  leeue  beinft  fonnd, 
there   was   a  verdict  for  the   defendant. 
The  jury  waa  told,  In  au  Instrnctlon,  that 
if  the   words  were  niallnlously  spoken  of 
the  plaintiff,  and  pnbliHhed  by  him,  and  by 
reason  thereof   the  plaintiff  was  defeated 
tor  the  legielatare,  they  may  find  for  the 
plaintl a  the  damage*  benoatalned  by  the 
loss    of    Bald    office,    not    exceeding    the 
amount  claimed.    The  defendant  says  this 
Instrnctlon  was  erroneous,  because  he  was 
seeklnic  to  recover  fur  the  atain  upon  his 
moral  character,  and  not  tor  the  loss  of 
the  office  for  which  he  was  a  candidate. 
The  plaintifi  bad  no  cauHe  of  action.    The 
words  rbarfced  did  not,  if  true,  eonstitnte 
an    indictable    offense;     nor   were    they 
spoken  of  him  In  the  way  of  his  office,  pro- 
fesfdoD,  or  trade,  unless  his  candidacy  can 
be  BO  letfarded ;  and,  even  if  actionable  by 
averring  special  damage,  the  damage  al- 
ICKert  is  ton  remote,  uncertain,  and  specu- 
lative.   The  plaintiff  held  neither  an  office 
of    trust   nor  confidence,  and,  while  ('he 
words  said   to  huve  been  spoken  mieht 
affect  to  some  extent  bis  moral  Htandlug, 
to  say  that  one  candidate  govs  another 
$300  to  abandon  the  race  Is  not  actiona- 
ble, coupled  with  the  averment  of  special 
damage.    It  la  true  that  words  spolcen  of 
ani>ther  that  would  neceasarily  result  in 
the  loss  of  some  future  benedt  or  adran- 
tage  to  the  party  injured  may,  with  the 
averment  of  the  special  damage,  present  a 
eanae  of  action  ;  but  we  do  not  tbluk  iiuch 
a  state  of  case  is  presented  here,  and.  if 
thepetitlon  is  good,  it  clearly  appearsfrom 
the  teotlmony  that  no  such  special  dnm- 
age  resulted  from  the  language  used.    So 
nn   the  issue  of  fact,  there  being  no  de- 
morrer  to  the  petition,  the  Judgment  was 
properly    rendered     for     the    defendant. 
Judgment  affirmed. 


Farmers'  ft  Traders'  Nat.  Bank  or  Cov- 

INGTO.N  v.  CON.NKB  et  «/. 

(Court  ef  AppeiiU  of  KentucHcu-    Oct.  1, 1803. ) 

FbADDDLBHT  COKVBTANOB— PAKTirBBt— CON8ISBR- 
ATIOS. 

Where  a  partner,  whose  firm  is  over- 
dnwn  at  b  bank,  aaks  Indul^enee  until  they  can 
collect  Rome  accounts,  which  will  enable  them 
to  pay,  but  finally,  when  refused  further  credit, 
represents  that  the  said  accounts  hare  been  col- 
lected and  applied  to  Indebtedness  due  other 
banks,  a  voluntary  conveyance  by  him  of  land 
to  a  brother,  also  partner,  without  the  knowl- 
edge of  the  latter,  based  upon  a  consideration 
not  tlieii  executed,  or  agreed  to  be  executed,  and 
coniisting  merely  of  the  assumption  of  certain 
debts  after  the  conveyance  and  after  attachment 
bj  the  bank,  cannot  be  upheld  as  a  bona  fide 
transaction. 

Appeal  from  elrcnit  eoart,  Boone  coun- 
ty. 
"Not  to  be ofBciaily  reported." 
Action  by  the  Famtem'  &  Traders'  Na- 
tional Bank  <rf  Covington  against  Owen  P. 
Conner.  From  a  judgment  dlscburKiog 
an  attachment  obtained  by  it,  piuintift 
appeals.    Reversed. 


O'Hara  A  Bryan,  for  appellant.  Joel  V. 
Clore  and  J.  Si.  Laaalog,  for  appellees. 

Prtok,  J.  Conner,  Sleet  &  Co.  were 
partners  doing  buHlness  in  the  purchase 
and  sale  of  stock  In  the  city  of  Ciucinnati. 
The  Hrm  kept  an  account  with  the  appel- 
Ian  t,  the ,  Farmers'  ft  Traders'  National 
Bank  of  Covington,  Ky.  In  the  early  part 
of  August,  1S89,  they  had  overdrawn  their 
account  with  this  bank  for  a  considerable 
sum,  and  about  the  7th  or  Sth  of  August. 
1889,  this  sum  amounted  to  f2,700.  Oneol 
the  appellees,  William  M.  Conner,  being  a 
member  of  the  Arm  of  Conner,  Sleet  &  Co., 
and  the  member  in  whose  business  integ- 
rity the  bank  seems  to  have  confided, 
wus  notified  of  these  overdrafts,  and  the 
purpose  of  the  bank  to  no  longer  hold  up 
tbe  credit  of  the  firm  unless  the  bank  was 
In  some  way  secured.  Conner  asked  in- 
dulgence until  he  could  collect  outstand- 
ing accounts,  which  he  said  would  enable 
him  to  pay  tbe  overdrafts;  and,  this  oc- 
curring between  the  Ist  and  Rth  of  Au- 
gust, 18S9,  the  cashier  continued  to  honor 
the  drafts  or  checl{8  until  the  Sth  of  Au- 
gust, when  the  amount  overdrawn  had 
reached  92,700,  and  he  then  refused  to  pay 
any  more  checks,  and  they  went  to  pro- 
test. In  a  subsequent  Interview  with  Con- 
ner and  tbe  cashier  of  the  bunk  with  refer- 
ence to  the  overdraft,  (Conner  represented 
that  the  accounts  out  of  which  be  expect- 
ed to  pay  tbe  overdraft  had  t>een  collected 
and  applied  to  tbe  payment  of  debts  ow- 
ing other  banks,  and  he  was  therefore  un- 
able to  comply  with  his  promise  to  pay 
the  bank  debt  out  of  those  accounts.  It 
seems  that  on  the  Sth  of  August,  1889, 
about  the  time  the  bank  refused  to  honor 
any  more  of  the  checks  of  the  firm,  the  ap- 
pellee W.  M.  Conner,  owning  a  tract  of 
land  in  Boone  county,  Ky..  conveyed  tbe 
same  by  deed  to  his  brother, Owen  P.Con- 
ner, for  the  alleged  consideration  of  f6,000. 
The  uppellant,  the  bank,  ou  the  17th  of 
August  lustltnted  this  action,  and  ob- 
tt^iiied  an  attachment  that  was  levieti  on 
this  land.  It  being  alleged  in  the  petition 
as  the  basis  of  the  writ  that  tbe  convey- 
ance was  made  to  defraud  the  hank,  aud 
to  prevent  the  collection  of  its  debt.  Tbe 
other  members  of  the  firm  are  and  were 
insolvent.  The  court  below,  on  the  bear- 
ing, discharged  tbe  attachment,  and  this 
is  the  error  complained  of. 

It  1b  evident  from  the  testimony  that 
Conner,  being  aware  of  bis  embarrassed 
condition,  and  struggling  to  relieve  tbe 
tlrm  from  its  indebtedness  to  tbe  bank, 
made  promises  to  its  cashier  with  which 
be  could  not  comply,  and  that  Induced  the 
bank  to  increase,  instead  of  diminish,  the 
indebtedness  to  it;  and  equally  mnnifest 
that  Conner,  seeing  the  financial  wreck  of 
the  Ann,  thought  proper  to  attempt  to 
secure  his  brother,  and  perhaps  save  for 
himself  a  remnant  of  his  estate.  When 
these  checks  were  going  to  protest,  he 
caused  nn  attorney  in  Cinclunati  to  pre- 
pare a  conveyance  of  this  farm  In  Boone 
to  his  brother,  O.  P.  (^onner,  a  coappellee, 
and  had  the  deed  sent  to  the  office  of  the 
clerk  of  the  county  court  of  Boone  for  rec- 
ord. This  was  without  the  knowledge  ol 
O.  P.  Conner,  the  deed  reciting  the  pay* 
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inent  of  96,000,  when  not  one  cent  bad 
been  paid,  and  no  obligation  nxiating  oo 
the  part  of  the  brother  to  pay  tbem. 
There  had  been  no  contract  entered  into 
by  which  O.  P.  Conner  bad  pnrCbaMed  the 
land,  or  by  which  William  Oiinaer  had  dl- 
veHted  hiinaeK  of  either  the  legal  or  equi- 
table title.  Ots  held  a  mortgage  on  this 
land  tor  half  Its  value.  The  banli  at  Bur- 
lington, in  Boone  county,  held  the  note  of 
William  Conner,  with  O.  P.  Conner  aa 
Aurety,  tor  f1.5(M),  and  O.  P  Conuei'  held 
William  Cunncr'H  inclivtdnnl  note  for  f  1,- 
000:  and  It  is  now  claimed  that  O.  P.  Con- 
ner bad  BKHuraed  to  pay  the  Uts  debt,  the 
Burlington  Bank  debt, and  releaeehis  own 
debt,  and  this  was  the  real  consideration 
tor  the  land.  The  evidence  shows  that  he 
bud  not  uHBumed  the  payment  of  either 
debt,  and  made  no  arrangement  with  the 
Burlington  Bank  nntil  after  this  action 
was  Instituted.  William  Conner  says  he 
sold  this  land  to  bis  brother  in  November, 
1886,  and  U.  P.  Conner  suys  that  in  Janu- 
ary, 18^,  he  agreed  to  give  his  brother 
abont  $5,500  for  the  place,  and  pay  it  in 
the  f  1,U00  note  and  the  f  1.S00  note  to  the 
bank  at  Burlington, if  be  would  make  him 
a  deed ;  bnt  that.  It  heconld  arrange  to  pay 
bim,  it  did  not  matter  whether  he  deeded 
the  place  at  that  time  or  not,  and  to 
sell  the  place  it  he  could ;  all  he  wanted 
was  to  be  made  sate.  The  (It*  mortgage 
was  perfectly  secure,  and  no  agreement 
was  ever  made  by  O.  P.  Conner  to  pay  It, 
that  could  be  enforced.  In  tact,  there  was 
no  agreement  binding  on  either  party 
with  reference  to  this  land.  No  considera- 
tion was  paid,  and  none  agreed  to  be 
paid,  until  after  the  attachment  was  ob- 
tained, and  when  O.  P.  Conner  was  in- 
formed at  Burlington  that  the  attachment 
bad  been  IsHued.  Here  was  the  volunta- 
ry execution  of  a  conveyance  by  one 
brother  to  another,  without  the  knowl- 
edKe  of  the  latter,  based  upon  a  considera- 
tion not  then  executed,  or  agreed  to  be 
executed,  by  the  vendee,  but  assumed  aft- 
erthe  deed  was  made,  and  after  the  attacrb- 
ment  wan  iRsued,  for  there  was  no  discharge 
of  the  liability  to  the  Burlington  Bank  un- 
til the  attachment  was  obtained;  and  still 
it  Is  maintained  that  the  acceptance  ot  the 
deed  by  the  brother,  when  informed  of  its 
execution  and  record,  is  to  operate  as  a 
bona  tide  transaction,  and  defeat  the 
claims  of  creditors  nndt>r  the  statute 
against  fraudulent  conveyances.  We  can- 
not concur  in  such  a  conclusion,  and,  while 
wo  have  no  doubt  that  a  sale  was  talked 
of  by  the  brothers,  it  was  never  binding 
as  an  executed  or  an  executory  agreement; 
and  In  considering  the  transactions  wltb 
the  bank  In  reference  to  these  checks,  and 
the  sudden  execution  of  the  deed,  and  its 
recording  without  the  knowledge  of  the 
grantee,  we  cannot  do  otherwise  tban  to 
adjudge  the  transaction  to  be  a  fraud  on 
creditors.  The  relation  of  tbe  parties  to 
each  other, — the  grantee  a  brother  of  the 
grantor,— with  a  conveyance  executed  and 
lodged  tor  record  to  tbe  grantee  Ignorant 
otitH«xecution,abd  with  no  legal  or  equi- 
table obligation  on  the  part  ot  the  gran- 
tee to  comply  with  its  terms  or  pay  tbe 
consideration,  it  must  necei>Rarily  follow 
that  tbe  act  la  void  as  to  existing  credlt- 


ora ;  and  to  permit  th«  parties  to  carry 
out  a  previously  ezpresaed  intention  to 
execute  such  a  deed  would  be  to  disrogard 
tbe  letter  and  spirit  of  the  statote  to  pre-  I 
vent  tbe  fraudulent  tranctfer  of  property. 
Tbe  Judgment  is  reversed  and  remanded, 
with  directions  to  sell  the  land  flrst  to  sat- 
isfy the  mortgage  of  Dti  and  then  the 
claim  ot  the  bank.  The  cause  la  remand- 
ed tor  farther  proceedings. 


Qat  et  al.  V.  Citt  or  LiOTn8vii.i.R. 

{Court  cf  AppeaU  of  Kentucky.    Oct  4, 1893. ) 

Administratiox— Sales  uxder  Ohobr  of  Oocbt 
—Payment  op  Taxes — AppkaIt— Objbctioxs  sot 
Raised  Below. 

1.  Ovfl  Code,  dt  19.  f  773,  declaring  that 
In  actions  for  the  sale  of  realty  the  court  may 
determine  summarily,  with  or  without  written 
pleadings,  the  amonnt  of  any  tax  upon  tbe  said 
realty,  and  may  provide  for  payment  of  same  in 
the  judgment,  ii  it  is  applicable  to  tbe  settle- 
ment  of  a  decedent's  estate,  and  the  sale  of 
realty  to  pay  debts,  does  not  mean  that  the 
court  may  determine  the  said  tax  without  sat- 
isfactory evidence  as  to  its  validity,  since  this 
would  be  unconstitutional,  and  contrary  also  to 
Oen.  St.  art  2,  c.  39,  g§  35-39,  which  declare 
that  no  demand  against  a  decedent's  estate 
shall  be  paid  by  a  representadve,  or  allowed  as 
a  credit  oy  any  court,  unless  verified,  but  means 
simply  that  the  court  may  proceed  without 
written  pleadings. 

2.  llie  fact  that  no  exertion  is  taken  be- 
low to  a  Judgment  requiring  the  payment  of 
such  a  tax  does  not  where  several  of  the  par- 
ties are  infants,  affect  their  right  to  the  exam- 
ination of  the  matter  on  appeaL 

Appeal  from  Louis vlile  law  and  equity 
court. 

-To  be  ofBcially  reported." 

Action  by  tbe  Louiavllle  Safety  Vault  ft 
TruMt  Company  against  John  Gay,  Jr., 
and  others  tor  settlement  of  an  estate, 
and  tbe  sale  of  realty  to  pay  debts.  Dur- 
ing the  pendency  of  tbe  action,  bills  of  un- 
paid taxeH  were  died  by  the  city  of  LkiuIs- 
▼llle,  which  the  court  ordered  paid  out  of 
the  proceeds.  Defendants  appeal.  Re- 
versed. 

r.  B.  Seymour,  tor  appellant*.  Laf  Jo- 
seph, for  appellee. 

Lrwis,  J.  John *Oay,Sr.,  died  intestate, 
leaving  several  children,  some  of  whom 
were  infants,  and  an  estate  conalHtiiig  of 
land  and  personalty,  hut  not  enough  of 
tbe  latter  to  pay  debts;  and  consequently 
the  Louisville  Safety  Vault  &  Trust  Com- 
pany, a  corporation, having  been  appoint- 
ed administrator,  brought  this  action  for 
settlement  of  its  accounts,  and  for  sale  of 
real  propertysnfflcientto  paydebta.  Dur- 
ing pendency  ot  tbe  action  tbe  city  of 
I.iOuisville  filed,  nnder  order  of  court,  tax 
bills  ot  anpaid  municipal  taxes  for  acveral 
years,  and,  without  having  been  passed 
on  and  reported  favorably  by  tbe  manter 
commissioner,  or  proved  in  any  way,  the 
lower  court  adjudged  the  amonnt  of  such 
taxes  for  the  years  1S83  to  1887,  inclusive, 
be  paid  out  of  proceeds  of  land  belonging 
to  decedent's  estate  that  bad  been  sold 
nnderprevIouB  judgment.  Section  773. tit. 
19,  Louisville  Chancery  Court  Civil  Code, 
provides  that  court  "  may.  In  actions  for 
tbe  sale  of  real  property,  determine  Kum- 
marlly,  with  or  without  written  pleadtngo, 
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tbeamoDntofimyBtateormnnlclpaltaxor 
e88e8tiiiieiit  apon  the  property  to  be  sold, 
and  ehall  provide  (or  the  payment  of  the 
■ame  In  the  Jndgnicnt:  and,  If  the  plaintiff 
Khali  fail  to  ask  therefor,  the  purchaser 
•ball  be  entitled  at  any  time  before  pay- 
ment of  the  pnrchaee  price  to  a  credit  (or 
the  amount  thereof."  Even  If  It  be  conced- 
ed that  section  v^as  intended  to  apply  to 
actions  fur  settlement  of  estates  of  de- 
ceased persona  provided  for  by  chapter  S, 
tit.  1(», — which  la  by  no  means  clear,— still, 
girlng  to  the  section  a  (air  and  reasonable 
cnnMt ruction,  we  are  satlHfled  no  more  dis- 
cretion was  Intended  to  be  given  to  the 
chancellor  than  simply  to  decide  npon 
validity  of  tax  bills,  and  the  question  of 
lien  on  property  soneht  to  be  sold,  with- 
oot  written  pleadings:  for  It  would  be 
withont  tbe  power  of  the  lej^inlaturetoau- 
thorlze  a  court  to  adjudRe  a  tax  hill  In  fa- 
vor of  either  the  state  or  city  o(  Louisville 
to  he  valid  and  enforceable  against  the  es- 
tate of  a  deceased  person  without  satisfac- 
tory evidence  of  Its  being  a  valid  and  ud- 
paid  demand,  or  at  leant  when  it  did  not 
oo  appear  prima  facie.  Sections  85  to  80, 
inclDsWe,  of  article  2,  c.  89,  den.  St.,  In  ex- 
prcBB  terms  provides  that  all  demands 
BXainat  the  estate  of  a  decedent  nbail  be 
verified  by  the  written  affidavit  of  the 
claimant,  stating  that  the  demand  Is  Just, 
and  has  never,  to  his  knowledge  or  belief, 
been  paid,  and  that  there  la  no  offset  or 
dlHcount  against  tbe  same,  or  any  usury 
therein.  And  it  Is, In  terms  too  plain  to  be 
niisnnderstood  ordlRrp^arded  by  courts  of 
Jofitice,  further  provided  that  "no  demand 
HKainat  a  decedent's  estate  shall  be  paid 
by  bis  personal  reprcRentative,  or  allowed 
aH  a  credit  by  any  commissioner  or  court, 
vrhlch  Is  not  verified  by  affidavit,  as  re- 
quired herein."  It  has  been  sometimes  held 
that  anpaid  taxes  cannot  be  regarded  as 
tpchnlcally  a  debt;  but  tbe  legislature  has 
DKed  tbe  comprehensive  term  ''demand," 
which  includes  tbe  claim  of  a  state  or 
municipality  (or  unpaid  taxes  as  certainly 
and  fnlly  as  the  claim  or  debt  of  an  indi- 
vidual. While,  therefore,  one  would  not, 
in  view  of  section  773,  Civil  <'ode,  be  Inclined 
to  bold  It  Indlspennable  for  tax  bills  to  be 
referred  to  and  reported  favorably  by  a 
master  commissioner,  we  are  satlRtivd  the 
court,  before  adjudging  the  amnunt  of 
them  paid  oot  of  the  estate  of  a  deceased 
person,  sbonld  require  them  verifled  In  the 
manner  other  demands  a  re  required  by  the 
statute  to  be  verifled;  for  why  should  a 
personal  representative  be  required  to  pay 
a  tax  bill  unless  presented  to  him  In  such 
form  aa  would  be  a  vourher?  And  it  he 
would  not  t>e  required  to  pay  npon  pres- 
entation and  demand  tbe  tax  bills  in 
question,  upon  what  principlH  can  a  chan- 
cellor undertake  to  say  they  shall  be  paid 
out  of  the  proceeds  of  real  estate  of  the  de- 
cedent sold  under  judgment?  How  could 
tbe  court,  in  this  case,  say,  In  the  absence 
of  the  affidavit  required  bylaw,  and  of 
the  dead  man  to  speak  In  behalf  of  his  es- 
tate, that  tbe  tax  bills,  If  ever  payable, 
bad  not  been  already  paid?  It  Is.  how- 
ever, contended  that,  as  no  exception  to 
the  fl'ing.  or  objection  to  payment,  of  the 
tax  I  Ills  was  made  In  tbe  court  l>elow,the 
Jntlgme^t  muat  betreated  asconsented  to. 


and  therefore  cannot  be  disturbed  by  this 
court.  That  position  would  be  correct  If 
It  was  not  for  tbe  fact  some  of  the  heirs  at 
lawofthedeceOent.Oay,  wei-e  iafunts,  who 
could  not,  in  legal  contemplation,  consent 
to  any  actual  or  seeuilng  violation  or  dis- 
regard of  their  right  >>f  property.  Where  an 
action  has  been  commenced  by  a  personal 
representative  to  sell  real  estate  of  a  dece- 
dent to  pay  debts,  which  is  an  admission 
the  estate  Is  Insolvent,  there  is  no  neces- 
sity for  a  creditor  to  present  for  payment 
to  such  representative  his  demand,  accom- 
panied by  affidavit.  But  still  tbe  court 
cannot  render  Judgment  for  payment  of 
any  demand  whatever  out  of  proceeds 
of  tbe  real  estate  of  decedent  unless  the 
affidavit  be  previously  made.  It  was 
therefore  error  to  adjudge  payment  of 
any  part  of  the  tax  bills  In  question,  and 
that  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the 
judgment,  and  require  the  appellee  to  pay 
back  amount  of  the  tax  bills,  unless  in  a 
reasonable  time  the  affidavit  required  by 
law  be  made,  and  the  chancellor  be  satis- 
fled  they  are  due  and  unpaid. 


RoBRRTS  T.  Commonwealth. 

(Court  of  Appeals  of  Kenttuky.    Oct  1,  1893.) 

W ITXES8— Credibilitt—  Cnoas-ExAmNATtox. 

1.  On  a  prosecution  for  murder,  it  is  prop- 
er, in  order  to  discredit  a  witness  for  the  state, 
to  ask  bim  if  he  had  not  been  indicted  for  a 
robbery  and  confessed  the  crime,  If  he  did  not 
stand  indicted  for  conspiracy,  and  if  he  had  not 
offered  to  swear  for  accused  if  be  were  assisted 
to  get  rid  of  the  conspiracy  charge. 

2.  It  was  proper  to  ask  bim  with  whom  he 
was  living,  in  order  to  show  his  surroundings, 
and  how  they  might  influence  him. 

Api)eal  from  circuit  court,  Breathitt 
county. 

"Not  to  be  officially  reported." 

Breck  Roberts  was  convicted  of  mnrder, 
and  appeals.    Reversed. 

J.  J.  C.  Bach  and  J.  B.  Mareum,  for  ap- 
pellant. W.  J.  Rendrick,  (or  tbe  Com- 
monwealth. 

Bennett,  J.  The  appellant  wasindlcted, 
tried,  and  sentenced  to  confinement  In  tbe 
state  penitentiary  for  life  tor  the  murder 
of  J.  D.  Bowman.  It  is  urged  that  tbe 
indictment  is  defective,  because  It  fails  to 
charge  that  the  killing  was  feloniously 
done.  But  the  indictment  does  charge 
that  the  killing  was  feloniously  done. 
The  evidence  for  tbe  commonwealth  Is 
clear  and  explicit  to  the  effect  that  the 
appellant,  without  cause,  shot  and  mur- 
dered J.  D.  Bowman.  On  tbe  other  hand, 
the  evidence  is  equally  clear  and  explicit  to 
theeRect  that  Bowman,  at  the  time  the 
appellant  killed  him,  was  trying  to  mnr- 
der the  appellant;  and  that  the  appellant 
killed  him  In  self-defense.  The  jury,  un- 
der the  rulings  of  the  lower  court,  re- 
solved this  conflict  oftestlmony  In  favor  of 
tbe  commonwealth.  It  will  be  seen  that, 
in  view  of  this  conflict  of  evidence.  It  was 
all-important  that  all  competent  evidence 
offered  by  either  party  that  would  throw 
light  npon  the  credibility  of  the  witnesses 
should  have  gone  to  the  jury  and  been 
considered  by  them.    One  Important  wit- 
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aem  for  the  commonwealth  was  aoked, 
apon  Ilia  crosB^xamlnatlun  by  the  appel- 
lant, if  be  waa  not  Indicted  In  the  Breath- 
itt circuit  lor  robbery;  and  if  be  had  not 
«worn  or  admitted  that  be  committed  the 
robbery.  Another  important  witneas  for 
the  commonwealth  was  asked,  on  bis 
crotw-examlnation,  11  be  did  not  atand  In- 
dicted fur  connplrary,  etc.,  and  ir  he  had 
not  offHred  toHwearfortbe  appellant  If  bin 
friends  would  aaslNt  him  to  Ret  rid  of  the 
charKe.  And  auottaer  was  asked  where 
lie  lived,  etc.  The  commonwealth  ob- 
jected to  these  and  other  stmilarqueatioDS 
beintr  answered,  and  the  court  sustained 
the  objection.  The  appellant  made  known 
to  the  court  that  said  questions  wf)uid  be 
answered  affirmatively.  Now  the  ques- 
tion is,  was  that  evidence  competent  to 
be  coniiidered  by  the  jury  in  determining 
the  cre<llbllity  of  the  wltuesseii  relative  to 
whom  it  was  offered?  The  case  of  Bur- 
detteT.Con]monwealth,(Ky,;  filed  March 
24,  1&>2.)  IS  S.  W.  Rep.  1011.  is  derisive  of 
the  admissibility  of  the  evidence,  supra, 
as  bearing  upon  the  credibility  of  the  wit- 
nesses. The  question  to  the  w  itness  as  to 
his  having  been  Indicted  for  robbery,  and 
his  having  sworn  or  admitted  that  be 
did  commit  the  robbery,  was  designed  to 
affect  his  credibility  as  a  witness,  and  it 
was  competent  for  that  purpose.  The 
question  put  to  another  witness  as  to  his 
having  been  indicted  tor  conspiracy,  etc.. 
and  his  having  proposed  to  the  friends  of 
the  appellant  to  swear  for  falm  it  they 
would  lielp  him  oat  of  bis  trouble,  was 
competent,  tor  the  same  reason.  The 
question  to  another  witness  as  to  with 
whom  be  was  living  was  competent,  as 
showing  the  surroundings  of  the  wltneBs, 
and  how  far  be  might  be  influenced  by 
them.  And  also  as  to  other  similar  ques- 
tions. For  the  reaaons  Indicated,  tlie 
judgment  overruling  the  motion  for  a  new 
trial  is  reversed,  and  the  cause  la  re- 
manded tor  further  proceedings  consist- 
ent with  thia  opinion. 


Combs  v.  Commonwealth. 

(Cotirt  of  Appeals  of  Kentweky.    Sept.  17,  1898.) 

ClimiyAL  Law— Punishment  for  Buocessivb  Or- 
fexses—Kbvibw— Conflict  op  EriDKjfCB. 

1.  Where  the  evidence  was  conflicting  in 
respect  to  the  manner  in  which  a  certain  cirt- 
tiog  and  wounding  was  done,  but  Hiere  was 
evidence  tending  to  show  that  It  was  done  will- 
fally  and  maliciously,  and  not  in  self-defense, 
anil  an  instruction  was  properly  given  on  the 
less  offunse  of  cutting  in  a  sadden  aSray,  or 
8uddi>n  passion,  a  verdict  finding  the  accused 
guilty  of  a  felony  ■mil  not  be  disturbed. 

2.  Where  a  person  has  been  twice  convict- 
ed of  felony,  the  punishment  for  which  was  con- 
finement in  tite  penitentiary,  a  life  sentence  for 
a  third  convictioa  becomes,  onder  Qen.  St.  c, 
2d,  art.  1,  {  12,  inevitable. 

Appeal  from  drcnlt  court,  Jefferson 
connty, 

"Not  to  be  ofHcially  reported," 

Horace  Combs,  having  been  convicted 
of  a  felony,  appeals.     Affirmed. 

IV.  K.  Klnnry,  for  appellant.  Vf.  J. 
Bendrick,  tor  the  Common  wealth. 


I.BWW,  J.  There  is  difference  in  the  tes- 
timony In  respect  to  the  manner  in  wbicb 
the  cutting  and  wounding  with  which  ap- 
pellant is  charged  was  committed.  But 
as  there  was  evidence  tending  to  show  it 
was  done  willfully  and  maliciously,  and 
not  in  self-defense,  and  instruction  waa 
properly  given  upon  the  less  ofteose  uf 
cutting  in  a  sudden  affray,  or  sadden  heat 
and  passion,  we  are  not  authorised  to 
disturb  the  jury's  verdict  that  appellant 
was  guilty  of  a  felony,  and  punishable  ac- 
cordingly. It  was  distinctly  and  suffi- 
ciently charged  in  the  Indictment,  and  fully 
proved  on  trial,  and  also  found  by  the 
jury,  that  appellant  bad  been  twice  before 
the  present  offense  convicted  of  a  felony, 
the  punishment  of  which  is  confinement  in 
the  penitentiary,  and  therefore  the  penalty 
of  confinement  In  the  penitentiary  for  life 
became,  according  to  sectlunl^,  art.  I.e.  29, 
Gen.St.,tnevitable,and  the  court  could  do 
no  less  than  so  instruct;  and  the  jury, 
after  finding  the  present  offense  a  felony, 
was  bound  to  render  the  verdict  in  pursu- 
ance thereof.  The  validity  of  that  statute 
has  heretofore  been  sanctioned  by  tbia 
court,  and  it  l.s  now  needless  to  discass 
the  question.    Judgment  afilrmed. 


Adams  v.  Frazibr. 
(Court  of  Appeaig  of  Kentudey.  Sept  90,  1889.) 
State  Lands— Dklat  in  Fii-ino  Sdbvbt. 
Under  the  statute  requiring  a  inrvey  of 
vacant  land  to  be  deposited  with  the  register 
within  six  montlis  from  the  time  it  is  made,  a 
patent  issued  on  a  survey  deposited  nearly  10 
yean  thereafter  conveys  no  title. 

Appeal  from  circuit  court,  I.etcher  coun- 
ty. 

"Not  to  be  ofDclally  reported." 

Ejectment  by  J.  W.  Adams  againstDan- 
iel  Fi'azler.  Plaintiff  claimed  under  a  pat- 
ent for  50  acres  issued  to  him  September 
9,  1S90,  upon  a  survey  dated  August  20, 
1881;  order  of  connty  court  dated  June  7, 
1880,  Defendant  claimed  under  a  patent 
tor  SO  acres  issued  to  him  August  30,  1S90, 
upon  survey  dated  December,  1889;  order 
of  county  court  entered  October  21,  I8M>. 
Judgment  for  defendant.  Plulntitt  ap- 
peals.   Affirmed. 

J.  B.  Fitzpatrtck,  tor  appellant.  J.  P. 
Marra,  tor  appellee, 

Prtor,  J.  It  is  evident  from  the  testi- 
mony in  this  case  that  the  father  of  the 
appellant  and  blmselt  settled  the  bound- 
ary lines  between  their  respective  tracts, 
and  designed  the  land  in  controversy  for 
the  use  of  his  widow.  We  doubt  macb 
whether  the  land  patented  was  vacant 
land,  but.  If  so,  it  was  nearly  10  years 
after  the  survey  before  It  was  deposited 
with  the  register,  when  the  statute  re- 
quires It  to  be  done  within  sis  months 
from  the  time  of  survey.  While  the  appel- 
lee bas  the  junior  patent,  and  has  com- 
plied with  the  statute  In  obtaining  it,  we 
are  still  inclined  to  think  that  each  claim 
Is  fictitious,  and  In  any  event  the  appel- 
lant has  no  merit  in  his  claim. 

Judgment  affirmed. 
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Sebastian  y.  Steku. 
{Court  of  Appeiil*  of  Kentucky.    Sept.  89, 1898.) 

HOMESTEAn  EXEMFTIOXS. 

Land  porchased  with  the  price  of  land 
soM,  bat  occupied  as  a  homestead  before  the 
creation  of  an  execution  creditor's  debt,  i»  not 
liable  to  sale  under  such  execution. 

Appeal  from  court  of  coiumoa  pleas, 
Jackson  county. 

"Not  to  he  ofBclally  reported." 

Jaraea  M.  Sebastian  recovered  a  Jadg- 
luent  ajtalust  John  Steel  ior  services  r«n< 
<lered  as  an  attorney  In  a  controversy  over 
iiteel's  title  to  certain  land  in  Owsley  coun- 
ty. Bxeention  Issupd  to  Jackson  county 
in  favor  of  plaintiff,  and  was  levied  on 
lands  of  defendant,  which  were  sold  to 
plaintiff  for  the  amount  of  the  execution. 
Plaintiff  filed  a  notice,  and  moved  the  court 
to  award  him  a  writ  of  possession  of  said 
land,  to  which  notico  a  demurrer  was  en- 
tered and  overruled,  and  defendant  an- 
swered setting  up  a  claim  to  the  land  as  a 
homestead.  Judgment  for  defendant. 
Plain  tiff  appeals.    A  (Brmed. 

John  W.  Rodman,  fur  appellant.  E.  E. 
Ho^ff,  tor  appellee. 

Pbtor,  J.  We  are  not  disposed  toad- 
judge  that  the  chancellorerred  In  the  Issue 
of  fact.  The  testimony  tor  the  appellee 
allows  that  the  land  sought  to  be  sabject- 
€d  was  purchased  with  the  remnant  of 
purchase  money  for  land  sold,  but  occn> 
pied  by  the  appellee  as  a  homestead  prior 
to  the  creation  of  appellant's  debt.  There 
is  no  lien  asserted  by  the  appellant  for  his 
fees  by  any  pleading  Aled,  and  no  claim 
by  pica  that  a  Hen  exists.  In  tact,  if  the 
testimony  tor  the  defense  is  to  control, 
there  was  no  lien,  and,  however  meri- 
torious the  claim  ol  the  appellant  may  be 
for  professional  services  rendered  the  ap- 
pellee, we  mast  concur  with  the  chancellor 
iu  the  conclusion  that  the  claim  will  not 
avail  as  against  the  homestead  right. 

Judgment  affirmed. 


Mbrcbants'  Nat.  Bank  or  Lodibvili.e  v. 

Skaks  et  al. 
{Court  of  Appeals  of  Kentucky.  Oot  6,  1892.) 
FaiuDDLE>rr  Cosvetavces— Father  to  8ov. 
A  conveyance  from  father  to  son  will 
oot  be  set  aside,  as  in  fraud  of  creditors,  on  the 
ground,  merely,  that  the  father  had  been  at- 
tempting to  place  his  property  beyond  reach,  as 
shown  by  conveyances  to  other  cnildren,  which 
had  been  set  aside,  where  it  appears  that  the 
wo  had  operated  the  laud  conveyed  for  a  uum- 
her  of  years  as  a  partner,  was  an  energetic  busi- 
ness man,  had  accumulated  considerable  means, 
ud  held  his  father's  notes  when  the  conveyance 
i^as  executed,  and  where,  too,  father  and  son, 
as  well  as  others,  swore  to  the  bona  fides  of  the 
transaction. 

Appeal  from  circuit  conrt,  Allen  county. 

"Not  to  be  officially  reported. " 

Suit  by  the  Merchants'  National  Bank 
ol  Lonlsville  against  Samuel  Sears  and 
others  to  have  certain  conveyances  do- 
«l8red  fraudulent  as  to  creditors.  From  a 
|iidf!;ment  di-clarlngfraudulent  a  part  only 
ol  BDch  conveyances,  plaintllT  appeals. 
Affirmed. 

IV.  L.  Porter,  for  appellant.  W.  P.  D. 
omh,  for  appellees. 


Pbtor,  J.  Samuel  Bears,  while  liable,  as 
the  surety  of  John  H.  Page  &  Co.,  for  a 
large  sum  of  money,  and  being  the  owner 
of  a  large  estate  In  land,  conveyed  these 
lands  to  bis  children  with  a  rlew,  aa  is  al- 
leged, of  defrandlng  bis  creditors,  and  the 
conveyances  were  held  fraudulent  by  the 
chancellor  on  the  petition  of  the  appel- 
lant, the  Merchants'  National  Bank  of 
Louisville,  and  the  land  subjected  to  the 
payment  of  the  appellant's  debt,  except 
the  land  conveyed  to  C.  L.  Sears,  a  sod, 
and  a  mortgage  executed  to  on«  Header* 
son  tor  borrowed  money.  The  appellant 
has  appealed  from  the  Judgment  holding 
thecoDveyance  to  the  sou  and  the  mort- 
gage to  Henderson  to  be  valid.  The  evi- 
dence shows  that  Samuel  Sears,  the  father 
and  debtor,  was  attempting  to  avoid  the 
payment  of  the  debt  tor  which  he  was  lia- 
ble as  the  surety,  and  was  vesting  the  title 
to  his  property  In  his  children  for  that 
purpose:  but  we  are  not  prepared  to  say 
that  either  the  deed  to  the  son, C.I-.  Sears, 
or  the  mortgage  to  I.  W.  Henderson,  was 
fraudulent  as  to  creditors.  The  appellant 
has  culled  upon  all  these  parties  In  Interest 
to  testify  in  regard  to  the  consideration 
passing  for  the  several  conveyances,  (sev- 
eral of  which  were  set  aside,)  and  the  de- 
cided weight  of  the  testimony  conduces  to 
sustain  the  yalldlty  of  both  the  deed  and 
mortgage  now  assail^  by  the  appellant. 
The  son,  C.  L.  Sears,  bad  operated  the 
farm  of  bis  father  for  a  number  of  years 
aa  a  partner,  was  an  energetic  business 
man,  economical  In  his  habits,  and  bad 
evidently  accumulated  means  sufficient 
with  which  to  pay  for  the  Porter  land. 
He  held  his  father's  notes  for  the  money, 
and  Porter  owing  hie  father  tor  the  land, 
C.  I>.  Sears  surrendered  bis  notes  to  his 
(Sear's)  father  in  payment  of  the  Porter 
notes,  and  then  the  deed  was  executed  to 
C.  L.  Sears.  The  father,  the  son.  Porter, 
and  others  swear  to  the  bona  Qdea  of  the 
transaction.  The  notes,  with  the  name  of 
the  obligor  torn  off,  are  exhibited,  and  it 
seoms  to  us  slight  circumstHuces,  affecting 
the  financial  Integrity  of  the  father,  ought 
not  to  be  held  sufficient  to  deprive  the  son 
of  the  proceeds  of  a  life  of  labor,  when 
there  Is  no  donbt  of  the  labor  having  been 
performed,  with  testimony  perfectly  satis- 
factory as  to  his  economical  and  business 
habits.  To  make  these  parties  guilty  of 
wholesale  perjury  Is  not  warranted  by  the 
facts.  In  regard  to  the  mortgage  exe- 
cuted to  I.  W.  Henderson,  it  appears  that 
the  appellant  (and  doubtless  from  neces- 
sity) called  on  these  children  to  whom 
deeds  had  been  ninde  by  the  father,  an<I 
canceled  by  the  judgment  In  this  case,  as 
witnesses  to  sustain  the  charge  of  fraud, 
and  they  all  state  that  the  money  was  ac- 
tually loaned  b.y  Henderson  when  the 
mortgage  was  executed ;  nor  is  there  any 
P7idence  showingthat  Henderson  had  any 
knowledge  of  the  fact  at  the  time  this 
money  was  loaned  that  the  appellant  hud 
any  claim  against  Samuel  Sears;  and  tn 
overthrow  the  testimony  of  so  many  wit- 
nesses, sustaining  the  validity  of  the  mort- 
gage, the  court  has  only  circnmstancea 
creating  a  mere  snsxiiclon  that  Henderson 
was  enabling  the  parties  to  place  the  prop- 
erty beyond  the  reach  of  S&mnel  Seara- 
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credilora,  and  ancb  clrcomstances  nhoald 
not  be  b«ld  sufficient  to  07ertbrnw  tta« 
puBitive  proof  ol  ao  many  witnesBes  as  to 
the  actual  loan. in  xoodlaltb,  of  the  money 
fur  wblch  the  mnrtgaxe  was  Klven  to  se- 
cure.   Judgment  la  affirmed. 


Abbi.and  Coal  A  Iron  Rt.  Co.  t.  David- 
son et  Hi. 
(Court  dtf  Appeals  (tf  Kentucky.    Oot  6,  1893.) 

Bminbnt  Domain  —  Patmbst  isto  Ck>o«T  Pbsih 
ixo  Appeat.. 
A  railroad  company  whlcb  has  been  for 
seTeral  years  in  possession  of  land  under  a 
lease  from  a  part  of  tlie  owners,  and  has  been 
operating  a  road  tliereon.  may  appeal  on  the 
issue  of  the  amount  oi  damages  adjudged 
against  it  in  condemnation  proceedings,  without 
depositing  the  amount  of  the  judgment  in  court, 
or  restoring;  possesBion  of  the  land. 

Appeal  from  circuit  conrt,  Boyd  connty. 

"Not  to  be  officially  reported." 

Action  by  the  Astaland  Coal  &  Iron  Hall- 
way Company  against  Jeremlab  David- 
son, etc.,  to  condemn  for  the  use  of  Its 
road  certain  land  owned  by  defendants. 
From  an  order  dismissing  its  appeal  on 
the  issue  of  the  amount  of  damages,  plain- 
tiff appeals.    Reversed. 

R.  D.  D&via  and  Wm.  Llndsey,  for  appel- 
lant. R.  C.  Burns  and  Ralph  Leete,  for 
appellees. 

Prtor,  J.  The  Asbland  Coal  &  Iron 
Railway  Companysongbt  to  condemn  the 
land  of  the  appellpes  for  the  use  of  its 
road,  and,  proceeding  as  required  by  the 
statute,  appealed  from  the  judenicnt  of 
the  connty  court  to  the  circuit  conrt  on 
tbe  issue  as  to  the  value  of  the  land  and 
the  damage  sustained  by  the  appellees. 
It  seems  tbat  thu  appellant  bad  entered 
upon  the  land  of  tlie  appellees  prior  to  tbe 
effort  made  to  condemn  it,  under  a  lease 
from  one  Ward.  The  road  was  being 
operated  on  tbe  land  when  tbe  condemna- 
tion proceeding  was  had,  and  it  also  ap- 
pears that  other  parties  owned  the  land, 
or  a  part  of  it,  who  had  never  united  in 
tbe  lease  to  tbe  appellants.  When  the 
case  reached  the  circuit  court  on  the  ap- 
peal of  the  railway  company,  a  motion 
was  made  to  dismiss  tbe  proceedings,  on 
the  ground  that  the  company  had  failed 
to  deposit  the  amount  of  the  Judgment,  as 
rendered  by  tbe  county  court,  in  tbe  cir- 
cuit conrt,  to  await  the  result  of  tbe  ap- 
peal; the  appellees  conceiving  that  this 
was  a  preliminary  step,  that  must  be 
coniiflied  with  before  the  appeal  could  be 
heard.  Our  attention  has  been  called  to 
no  statute  imposing  such  a  duty  on  the 
party  appealing  from  this  character  of 
judgment.  Tbe  appeal  is  made  in  this 
ease  because,  and  for  no  other  reason,  the 
damages  awarded  were  regarded  as  ex- 
cessive; and  to  require  tbe  corporation 
to  deposit  the  snm  awarded  into  court 
would  be  enforcing  a  compliance  with  a 
Judgment  that  it  proposed  not  to  pay. 
It  Is  true  there  could  be  no  entry  ou  the 
land  until'  tbe  judgment  was  satisfied, 
and  tbe  circuit  court.  It  tbe  pnrty  had  en- 
tered after  the  judgment  in  the  county 
tourt  without  payment,  and  against  the 


consent  of  tbe  owner,  might  well  have  re- 
quired a  restoration  of  the  possession  be- 
fore hearing  the  appeal ;  but  here  the  ap- 
pellant had  been  In  the  possession  for  sev- 
eral years,  and  was  operating  its  road 
when  tbe  Judgment  was  rendered.  It  had 
entered  nnder  a  lease,  and,  while  all  the 
parties  in  Interest  were  not  the  lessors, 
still  it  was  such  a  possession  as  required 
the  ordinary  steps  to  be  taken  In  order  to 
regain  it  by  the  lessor.  If  a  tortious  en- 
try. It  bad  been  committed  long  before 
these  proceedings  were  instituted,  and, 
with  the  road  constructed  and  in  opera- 
tion by  tbe  consent  of  at  least  a  part  of 
those  interested,  it  was  not,  it  seems  to 
US,  that  character  of  case  requiring  such 
summary  proceedings  as  were  adopted  hy 
tbe  eourt  below  In  order  tocompel  tbe  ap- 
pellant to  restore  the  possession.  The 
party  had  the  right  to  appeal  without 
paying  the  judgment  or  depositing  the 
money,  or  executing  a  bond  to  satisfy  the 
judgment.  The  court  should  have  enter- 
tained the  appeal,  and  overruled  tbe  mo- 
tion to  dismiss.  For  this  error  the  judg- 
ment is  reversed,  and  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Bbtant  v.  Brtant. 

(Cowtef  Appeals  cf  Kentucky.   Oot  S,  ISBS.) 

CRBDiTOSS'BujCr— Jurisdiction— Plbadiko — Salb 
— 8dmmo!js. 

1.  Defendant,  In  an  action  brought  in  the 
drcnit  court  under  Civil  Code,  {  439,  to  subject 
his  undivided  interest  in  land,  as  heir,  to  the  sat- 
isfaction of  a  judgment  rendered  against  Itim,  ex- 
ecution on  whidi  had  been  returned  unaatiafied. 
is  not  prejudiced  by  a  judgment  ordering  a  sale 
of  a  defiuite  parcel  which  had  been  set  apart  to 
him  by  the  county  court  pending  such  action,  in- 
stead of  his  undivided  interest  in  the  entire  tract, 
as  originally  prayed  for;  plaintiS  having  filed  an 
amended  petition  allegiiig  the  tuA  of  such  divi- 
sion. 

2.  Where  a  judnnent  has  been  rendered  in 
the  circuit  court,  and  an  execution  issued  there- 
on, and  returned,  "No  property  found,"  tliat 
court  has  jurisdiction  of  an  action  brought  nnder 
Civil  Code,  {  439,  for  a  discovery  of  property, 
and  to  subject  defendant's  interest  therein  to  the 
satisfaction  of  the  judgment,  without  regard  to 
the  amount  of  such  judgment 

3.  In  an  action  brought  nnder  Civil  Code,  I 
439,  to  subject  defendant's  undivided  interest  in 
land  to  the  satisfaction  of  a  judgment  against 
him,  execution  on  which  had  been  returned  nn- 
satisfled,  though  the  ^titiou  does  not  formally 
allege  that  the  land  m  question  is  within  the 
coun^  where  the  suit  is  brought,  yet  that  fiict 
suffidentiy  appears  by  an  aUegatton  that  such 
land  had  been  allotted  as  dower  to  a  widow  by 
an  agreement  between  herself  and  her  husband's 
heirs,  of  whom  defendant  was  one,  tliat  such 
agreement,  describing  the  land,  had  been  recorded 
in  the  county  clerk's  office  of  the  county  in  which 
tills  action  was  brought,  and  by  annexing  a  copy 
of  such  agreement  as  an  exhibit  to  the  petition. 

4.  Civil  Code,  8  4^,  provides  that,  ui  an 
action  brought  under  section  439  to  discover 
property  of  defendant  in  an  execution  returned 
unsatisfied,  and  to  subject  such  property  to  the 
satisfaction  of  tbe  judgment,  a  lien  shall  be  cn^ 
ated  on  the  proper^  "by  the  service  of  the  sum- 
mons, with  the  object  of  the  action  indorsed 
thereon,  on  the  person  holding  or  controlling  the 
property."  Bdd  that,  where  the  land  sought  to 
be  subjected  was  fully  described  in  tbe  petition, 
it  was  not  Indispensable  to  make  tbe  indorsement 
on  the  summons  in  order  to  give  tbe  court  juris- 
diction of  the  action. 
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Appeal  from  court  of  common  pleas, 
Wbltley  coanty. 

"Not  to  be  officially  reported." 

Action  by  Marlon  Bryant  a^alnBt  Abel 
Bryant,  broagbt  nnder  CItU  Code,  9  489, 
to  enlurce  BatlafBction  of  a  Judgment  by 
a  aalo  of  land.  Judgment  lor  plalntlH, 
and  defendant  appeals.    Affirmed. 

Civil  Code ,Ky.  S  439,  readtt  as  follows: 
"After  an  execution  of  Oerl  facins,  di- 
rected to  tbe  county  In  whicb  the  judg- 
nient  was  rendered,  or  to  tbecounty  of  the 
defendant's  residence.  Is  returned  by  tbe 
proper  officer,  either  as  to  tbe  whole  or 
part  thereof,  in  sabstance,  no  property 
loond  to  satlRfy  the  same,  the  plaintiff  in 
tbe  execatlon  may  instltate  an  equitable 
action  for  the  dlHcovery  ol  any  money, 
ebose  in  action,  equitable  or  legal  inter- 
est, and  ali  other  property  to  which  tbe 
defendant  is  entitled,  and  for  subjecting 
the  same  to  the  satisfaction  of  tbe  jndg- 
uient:  and.  In  sucli  actions,  persons  in- 
debted  to  tbe  defendant, orholding  money 
or  property  in  which  be  has  an  interest, 
or  holding  evideuces  or  securities  for  the 
«anie,  may  be  also  made  defendants." 

Uin  &  Deubam,  tor  appellant. 


Lkwih,  J.  Appellee  having,  in  an  equi- 
table action  pending  and  determined  In  the 
Whitley  circuit  court,  recovered  a  Judg- 
ment atcaiUHt  appellant  for  the  sum  of 
926.91  and  Interest,  and  caused  an  exe- 
cution thereon  to  issnetothe  county  u(  his 
nwidence,  that  was  duly  returned,  in  sub- 
Btaoce,  "No  property  found, "brought  this 
action  under  section  489,  Civil  Code,  to 
enforce  satisfaction  of  that  Judgment  by 
sale  of  land. 

Tbe  laud  was,  at  enmmencement  of  tbe 
action.  Jointly  owned  by  the  heirs  at  law 
o(  William  Bryant,  and  judgment  for  sale 
of  the  undivided  Interest  of  appellant, 
one  of  them,  was  prayeil  for.  But  It  was 
kubsequently  divided,  by  Judgment  of  the 
coanty  court,  and  one  of  the  errors  com- 
plained ol  is  that  the  judgment  of  sale 
irag  rendered  at  the  Dame  term  appellee 
by  amended  petition  stated  the  fact  of 
aach  division.  We  do  not  see  how  appel- 
lant was,  or  could  have  been,  thereby 
prejudiced,  but  can  readily  understand 
how  It  was  to  his  Interest  to  have  sold  a 
deflnlte  parcel,  described  by  metes  and 
booDds,  as  was  done  in  the  Judgment, 
iDRtead  of  offering  for  sale  his  undivided 
Interest  in  the  entire  tract. 

Where  a  judgment  has  been  rendered  in 
the  circait  conrt,  and  an  execution  issued 
thereon,  and  returned.  "No  property 
(ooad,"  dearly  that  conrt  has  Jnrisdic- 
tioD,  onder  the  section  of  the  Civil  Code 
mentioned,  to  subject,  in  an  equitable 
action,  whatever  Interest  the  defendant 
mny  have  in  real  property  to  the  eatlstac- 
tioD  of  that  Judgment,  without  regard  to 
tbeamonnt  of  it. 

It  in,  however,  contended  the  Whitley 
circuit  court  had  no  Jurisdiction,  because 
It  la  Qot  expressly  stated  in  the  petition 
the  land  sought  to  be  subjected  is  in  that 
wuDty.  It  Is  true  it  Is  not  formally  and 
in  terms  alleged  the  land,  appellant's  in- 
tiTentlo  which  is  asked  to  l)e  sold,  lies  in 
thR  coonty  of  Whitley;  but  it  is  referred 


to  as  a  tract  of  land  tnat,  by  an  agree- 
ment between  the  heirs  of  William  Bry- 
ant and  bis  widow,  was  allotted  to  her 
as  dower,  which  agreement,  describing 
the  land,  was  i-econled  In  the  Whitley 
<*ounty  court  clerk's  office,  and  a  copy 
thereof  was  filed  with,  and  made  part  of, 
appellee's  petition.  It  seems  to  us  the 
pleadings  and  exhibits  in  this  case  mak& 
it  so  evident  the  land  sought  to  be  subject- 
ed lies  in  Whitley  county  that  no  one  could 
have  any  doubt  about  it,  and  that  is  alt 
which  is  needed,  to  satisfy  this  conrt  that 
the  Whitley  circuit  conrt  has  Jnrlsdictiou  of 
tbe  subject  matter,  and,  as  a  consequencc,^ 
of  the  person  of  appellant. 

Section  442  provides  that,  in  sucb  action 
as  antborlsed  by  section '139.  a  lien  shall  be 
created  on  the  property  of  the  defendant 
by  the  levy  of  an  attachment  autfaorlzed 
by  section  441,  or  "by  service  of  the  sum- 
mons, with  the  object  of  the  action  in- 
dorsed thereon,  on  the  person  holding  or 
controlling  the  property."  Counsel  con- 
tend that,  because  there  waH  not  upon  the- 
summons  in  this  case  indorsed  tbe  object 
of  the  action,  the  circuit  court  did  not 
have  jurisdiction  to  subject  the  property. 
Tbe  land  sought  to  be  sold  was  fully  de- 
acribeil  in  the  petition,  and  it  was  not,  a» 
has  been  uniformly  held  by  this  court  in 
analogous  cases,  Indispeusable  to  make 
the  Indorsement  on  thesnmmtms  in  order 
to  give  to  this  court  Jurisdiction  of  tb» 
subject.    Judgment  affirmed. 


Ebi.lby  v.  Barbbr  Asphalt  Co. 
{Court  of  Appeals  of  Kentucky.    Oot  8, 1892.) 

ISJUUT  TO  HiNUR  SSRVAKT— CONTBIBnTORT  NbO- 
LIOENCB. 

A  17  year  old  boy,  who  has  liad  eiperi- 
ence  around  machinery,  cannot  recover  from  tils 
employer  for  an  injuiy  caused  by  tbe  fact  that  Us 
abir^  b^K  loose,  was  caught  in  a  horizontal  re- 
yolnng  shaft  or  windlass  while  be  was  bending, 
over  it  to  unfasten  a  bucket,  and  so  dmivn 
aroond  It;  the  rule  being  that  a  minor  servant, 
old  enough  and  sensible  enough  to  use  bis  eyes, 
and  to  take  notice  of  the  ordinary  operation  of 
familiar  natural  laws,  and  to  govern  himself  ac- 
cording^, acts  at  his  own  peril  in  failing  so  Uy 
do. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

Action  by  J.  £.  Kelley  against  the  Bar- 
ber Asphalt  Companyfor  personal  injuries 
sustained  while  in  defendant's  employ. 
The  court  directed  a  verdict  for  defenciuut. 
and  from  a  Judgment  thereon  plaintiff 
appeals.    Affirmed. 

J.  M.  Cbntteraon  and  O'Neal,  Pbelpa  A 
Pryor,  for  appellant.  Humphrey  A  Ua  vie, 
for  appellee. 

Brnnett,  J.  The  appellant  was  in  th& 
employ  of  the  appellee,  and  while  be  whh. 
drawing  up  some  material  from  the  flrst 
to  the  second  story  of  tbe  building,  by  the 
direction  of  tbe  appellee's  foreman,  and 
while  he  was  pending  over  a  revolving- 
shaft  or  windlass,  in  order  to  draw  off 
the  buckets  containing  the  material,  his 
shirt  wascaughtfastto  therevolvlngshntt, 
and  drew  him  around  it,  which  oaused 
one  of  his  arms  to  be  broken,  and  other 
bones   In    tne   body.    He  Instituted   thl» 
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action  against  the  appellee  to  recover 
<lainagea  for  tbe  injury,  alleglne  ttiat  it 
was  cfiused  by  tlie  negligence  of  tbe  ap- 
pellee in  liaving  detective  mecliinery,  etc. 
Upon  tbe  conclusion  of  tbe  appellant'a 
«vidence,  tbe  court  gave  tbe  jarya  pererop- 
tory  instruction  to  find  tor  tlie  appellee. 
From  tbat  Judgment  tbe  appellant  baa 
appealed.  The  appellant,  at  the  time  of 
tbe  accident,  was  In  his  17tb  year  uf  age, 
was  about  .5  feet  and  11  Inches  tall, 
weighed  about  140  pounds,  intelligent, 
used  to  working  about  machinery ,  and 
sought  work  and  made  contracts  of  em- 
ployment on  his  own  account.  Tbe  shaft 
•or  windlass  mentioned  was  aliout  2Jj  feet 
above  the  second  floor,  and  over  the  edge 
of  the  floor  where  there  was  an  opening 
to  the  lower  floor,  from  which  the  ma- 
terial was  to  be  drawn  in  buckets  to  tbe 
aecond  floor.  The  shaft  was  smooth,  and 
was  revolved  by  a  leather  belt,  wbicb 
moved  other  machinery.  In  drawing  np 
the  buckets  the  appellant  bad  to  bend 
over  tbe  shaft.  Tbe  buckets,  with  the 
material  in  them,  weighed  about  40 
pounds.  While  the  appellant  was  bend- 
ing over  tbe  shaft  to  draw  up  tbe  third 
backet  of  material,  he  having  drawn  np 
two  buckets  ot  it,  bis  shirt,  being  loose 
and  looped,  got  fastened  to  the  shaft,  and 
-drew  appellant  to  it  and  aronnd  it,  caus- 
ing tbe  Injuries  mentioned.  Tbe  evidence 
Is  conclusive  that  tbe  appellant  was  em- 
ployed to  perform  any  und  all  kind  of 
work  that  be  was  capable  of  performing 
about  the  establishment,  that  he  was 
xiesirwl  to  perforin.  It  also  conclusively 
ahows  that  he  was  not  working  with  the 
shaft  or  windlass,  but  be  was  drawing  up 
material  with  buckets, — a  work  that  any 
1>er8nn  possessing  sufficient  strength  and 
ordinary  sense  could  perform;  that  the 
shaft  or  windlass  was  not  a  defective  or 
a  particularly  dangerous  piece  of  ma- 
■chinery ;  tbat  the  appellant, in  performing 
his  task,  had  nothing  to  do  with  the 
shaft.  Be  only  bad  to  bend  over  It  while 
it  was  revolving  right  before  his  eyes,  and 
which  he  was  bound  to  see  and  did  see, 
while  he  was  performing  bis  dnty.  Not 
-only  did  he  see  it  then,  but  he  knew  before 
he  commenced  to  draw  up  the  buckets 
that  the  revolving  shaft  was  there,  and 
that  others  bad  drawn  buckets  of  ma- 
terial up  in  tbe  same  manner  that  be  did. 
He  had  good  sense,  and  was  apparently 
«toat  enough  to  do  the  work,  and,  having 
worked  about  machinery  before  at  other 
places,  he  evidently  had  some  knowledge 
that  it  required  some  prudence  and  cau- 
tion to  work  about  machinery.  It  also 
'Conclusively  appears  that  the  only  pru- 
dence that  was  necessary  to  be  exercised 
in  reference  to  this  piece  of  machinery 
was  to  keep  off  of  it,  and  that  tbe 
•common  Instinct  of  safety  shonld  have 
suggested  to  him,  and  the  exercise  of  only 
-ordinary  prudence  would  have  enabled 
him,  to  do  that.  He  bad  drawn  up  two 
ttnckets  of  material,  and  natural  instinct 
would,  and  doubtless  did,  suggest  to  him 
whether  or  not  the  work  was  too  heavy 
for  him  to  perform  with  safety,  and,  if  it 
was  too  heavy,  it  was  his  right  and  duty 
to  cult  it:  but  he  did  not,  and  it  looks 
reasonable  that  he  thought  he  was  ade- 


quate to  the  performance  ot  tbe  task,  else 

he  would  have  quit  it.  As  said,  be  did  see 
the  shaft,  and  tbat  It  was  revolving,  and 
that  he  would  be  compelled  to  bend  over 
the  shaft  in  drawing  up  the  bucket,  before 
he  commenced  to  draw  np  tbe  bucket; 
and  he  knew,  as  well  as  a  country  yoanK- 
ster  would  know,  that  If  his  clothes  were 
caught  by  a  revolving  well  windlass  he 
would  likely  be  drawn  to  It  and  hurt; 
and  tbat  it  was  safest  for  him  not  to  get 
close  enough  to  It  for  such  accident  to 
befall  him,  as  that  there  was  danger  of 
falling  by  walking  on  a  plank  covered 
with  ice  or  sleet.  It  is  well  settled  by  tbia 
court  tbat  an  adult  employe  is  not 
hound  to  engage  in  work  that  places  bia 
life  in  peril ;  and  when  labor  of  tbat  sort 
is  voluntarily  assumed,  and  an  inlnry 
occurs,  he  cannot  look  to  bis  employer  for 
damages  upon  tbe  ground  ot  negligence. 
If  by  the  exercise  ordinary  vigilaoee  he 
could  have  avoided  the  accident.  Sulli- 
van V.  Bridge  Co.,  9  Bush,  81.  Tbe  Ameri- 
can and  English  Encyclopedia  ot  Law 
(volume  14,  p.  842)  gives  tbe  role  in  refer- 
ence to  minor  servants  ( which  we  think  la 
correct)  as  follows:  "In  performing  tbe 
duties  of  his  place,  a  servant  is  bound  to 
take  notice  of  the  ordinary  operation  of 
familiar  natural  laws,  and  to  govern  him- 
self accordingly.  It  he  fails  to  do  bo,  the 
risk  is  his  own.  He  is  bound  to  use  bia 
eyes,  and  if  he  fails  to  do  so  he  cannot 
charge  tbe  consequences  upon  the  master; 
and  this  rule  applies  to  minor  servants.  ** 
See,  also,  the  strong  case  of  Berger  t. 
Railway  Co.,  (Minn.)  88  N.  W.  Kep.  814. 
Tbe  above  authorities  settle  tbe  law  as 
applicable  to  tbe  employment  ot  minor 
servants  in  a  case  like  this.  But  there  Is 
no  intimation  Intended  as  to  the  laxir  of 
the  case  where  the  master  employed  an 
Infant,  and  put  him  to  work  with  ma- 
chinery, without  instructing  htm,  who,  by 
reason  of  his  tender  years  and  inexr>erienee, 
did  not  know  anything  about  the  danger 
Incident  to  working  with  machinery,  or 
would  not  be  likely  to  know  or  observe 
any  defects  therein.  In  this  case,  as  said, 
the  appellant  was  old  enough,  nensible 
enough,  and  had  experience  enough  "  to 
take  notice  of  the  ordinary  operation  of 
familiar  natural  laws,  and  to  govern  him- 
self accordingly,  ■  •  •  and  use  hla 
eyes;"  and  his  failure  to  do  so  was  at  bis 
own  porll.    Tbe  judgment  is  affirmed. 


Little  Rock  St  M.  Ry.  Co.  v.  Hhobcraft. 
(Supreme  Court  of  A.rhan»<u.    Oct  8,  1883.) 

RAII.B01D  COHPAIOKS — ElLLTXO  STOCK — ^BviDBKCB 
— 8COPB  OF  Omections. 

1.  In  an  action  for  killinp!  cattle  bj;  a  rail- 
road company,  where  the  engineer  testified  that 
he  sounded  the  stock  alarm,  put  on  the  air 
brakes,  and  reversed  hia  engme  when  he  saw 
the  cattle,  it  was  prejudicial  error  to  exclude 
the  opinion  of  the  engineer,  and  that  of  his  fire- 
man, to  the  effect  that  they  did  all  they  could 
to  prevent  hitting  the  cattle. 

2.  A  specific  objection  to  the  testimony  of  a 
witness  at  the  trial,  on  the  gronnd  that  it  vvaa 
the  expression  of  an  opinion,  will  not  support 
an  objection  on  appeal,  to  the  effect  that  Oia 
proper  foundation  as  to  experience  on  the  part 
of  the  witness  was  not  laid  to  render  his  opin- 
ion competent. 


Digitized  by 


Google 


KJ.) 


UULLIM8  9.  FAULKNER. 


378 


Apiteal  trom  eircnit  coart,  Moaroe  coun- 
ty; GiiAXT  GitBBN.  Jr.,  JailKe. 

Action  b.v  Oeorse  Shtieoraf  t  KfCHlnHt  th« 
UttlP  Ktjrk  tc  MempbtH  Railroad  Com- 
pany. Jwlgnient  for  plaintiff.  Defendant 
appeals.  Reversed.  For  loruier  report, 
MS  18  8.  W.  Rep.  422. 

V.  M.  at  G.  B.  UoM,  for  appellant.  B. 
A.  Parkar,  tor  appellee. 

C'ocKRiLL,  G.  J.   A  witnws'  opinion  la 
admlHsible  aa  evidence,  not  only  where  aci- 
eotlUc  knowledge  la  mqnlred  to  conipi<e- 
faeu'l  the  matter  teatlHed   aboot,  but  also 
where  experience  and   ubaervation   in    the 
aperial  valllnic  of  the  witnesa  givea  him 
knowledge  of  the  aabject  In  qneatiun  be- 
yond that  o(  peraona  ot  common  intelll- 
Kence.    Tracaportntlon  Line  v.  Hope,  95 
17.  8.  207.    We  have  held  that  farmers  real- 
dent  in  the  -uelKhboriiooO  of  a  farm  over 
which  a  railway  la  locate<l,  and  acquaint- 
ed iTith  tbfl  property,  may  Rive  opinlona 
an  tu  the  amount  of  damaKea  the  owner 
haa  auHtained  by  the  location.  (Railway 
Co.  V.  Anderaon.  39  Ark.  1(>7;  Railway  Co. 
V.  Klrby,  44  Ark.  103;)  and  alao  that  one 
who,  by  reaaon  of  hia  aervlce  with  a  rail- 
way, baaapcciul  knowledge  in  tlie  adjuat- 
ment  of  freincht  charges,  la  competent   to 
give  Ilia  opinion  na  to  the  reaaonableneaa 
of  a  fclrcn  charKe,  (Railway  Co.  v.  Bruca, 
55  Ark.  05, 17  8.  W.  Rep.  363. )    Many  other 
inatancea  illuatrativa  of  thn  rule  are  given 
in  1  Whart.   Ev.  §  444.      FoHowiiiK  this 
rule,  it  haB  been  held,  in  the  only  cuBea  In 
point  which  have  come  under  our  ohfierva- 
tlon,  that  an  experienced  locomotive  en- 
gineer or  fireman   may  teatlfy  as  to  his 
upinlon  ot  the  posHlbllity  of  avoiding  a 
collifiion  with  animnlH  which  have  strayed 
npoD  the  track.    Beliefuntalne  &  1.  Ry.  v. 
Bailey,  n  Ohio 8t. 883:  Orlmmell  v. Chicago 
k  N.  W.  Ry  .Co.,  81  Anier.  &  ISng.  Ry .  Cnu.  539. 
Intbecaae  Inbandcattle  which  were  croHS- 
ing  the  track  ahead  of  the  engine  were  run 
intoand  killed.    The  engineer  teatitied  that 
hesnunded  theatock  alarm, pnton the  air 
brakea.  and  reveraed  the  engine  when  he 
•aw  thecnttie,  and  that  tliat  wns  all  be 
coQld  do  to  prevent  .the  colllRion;  or,  to 
nae  hia  own  language,  he  B<ild:  "1  did  all 
I  cuuld  to  prevent   hitting  them."  The 
conrt  struck  that  aentence  from  the  depo- 
Bition.    The  flrenian,  who  waa  in  the  cab 
with  the  engineer  when   the  collision  oc- 
carred,  testified  to  the  facta  which  the  en- 
idneer  was  permitted  to  detail,  and  added 
the  fiillowlng  statement:  "As  soon  aa  we 
Mwthe  stock. every  precantion  was  taken 
and  everything  waa  done  to  keep  from 
iiittinr  them,  and  striking  the  atock  waa 
ansvoidable;"  but  the  court  atruck  nut 
liat  part  ot  hia  depoHitlon.    The  effect  of 
the  excluded  testimony  ot  each  witneas 
wnn  that  it  waa  his  o[ilnlon  that  all   hod 
been  done  that  ronid  be  done  to  avoid  the 
collision.    Under  the  rule  given  and   au- 
tboiities  cited  above  the  testimony  was 
competent.    We  cannot  any  that  the  ex- 
cloiiinn  waa  not    preJndiclHl.  because,  if 
thejnry  believed  that  thealnrm  wnaaound- 
<(l,  the  air  brakes  applied,  and  the  engine 
revenied  at  the  first  possible  apprehension 
«l  danger  to  the  atock,  they  would  not  be 
failormed  that  the  fireman  and  engineer 
kad  performed  their  wliule  duty  wltbwnt 
TJ208.w.no.l4— 18 


the  further  information  tbat  wbut  thagr 
had  done  waa  all  that  coald  be  done 
under  the  circnmatancea.  The  excluHlon 
waa  therefore  prejudicial.  The  appellee 
urges  that  the  proper  fonndntion  as  to 
experience  on  the  part  ot  the  witneaaes 
waa  not  laid  to  render  their  opinions 
competent.  Uut  that  objection  cannot 
be  made  here,  when  It  waa  not  raiaed 
at  the  trial.  The  objection  to  the  tes- 
timony ot  one  of  the  witneHsea  la  atnted 
apeclflcally  to  be  upon  the  ground  that  it 
was  the  expression  of  an  opinion.  The 
fair  construction  of  that  la  thnt  the  objee- 
tion  waa  to  the  character  ol  the  evidence, 
and  not  to  the  witneaa'  eompetenc.v  to 
give  it.  Hoxie  v.  Allen,  88  N.  Y.  175.  It 
the  general  objection  wlilch  waa  made  to 
the  teatimony  of  the  other  witness  makes 
a  difference,  it  would  not  change  the  re- 
aalt,  because  the  error  aa  to  one  would 
remain.  It  is  not  probabln  that  the  trial 
Jndge  excluded  the  teatimony  upon  the 
ground  ot  the  iucompnlenry  of  the  wit- 
neasea,  for  It  was  shown  thnt  when  their 
teatimony  was  given  they  had  aerved  In 
their  respective  positions  for  aeveral 
years,  and  there  waa  no  suggestion  of  in- 
competency in  the  proof.  For  the  error 
indicated  let  tho  Judgment  be  reversed, 
and  the  cause  remanded  for  a  new  iriaL 


MOLMNB  T.  Faui.knbb  ct  al. 
XOowrt  <if  Appeaia  at  fentucfci/.  Oct  20,  1893.) 
AnvERsi!  Pos-FRiinv. 
,  Where  a  grantee  and  bis  heirs  have  been 
in  continuous  possession  of  the  land  described 
in  the  deed  for  nearly  70  years,  they  aro  enti- 
tled to  bold  to  the  extent  of  Uieir  boundary  un- 
der the  deed,  though  it  Includes  land  not  owned 
by  the  crantor. 

Appeal  trom  circuit  conrt.  Pendleton 
connty. 

"  Not  to  be  offleially  reported. " 

Ejectment  by  M.  B.  Faulkner  and  others 
agalnat  M.  Mullina.  From  a  Judgment 
tor  plaintllta,  defendant  appeaia.  Af- 
firmed. 

W.  J.  Perrtn  and  J.  T.  Simon,  for  appel- 
lant. W.  M.  Rturdta  and  Jaa.  F.  mta,  for 
appellees. 

pRYOR,  J.  It  clearly  appeara  trom  the 
testimony  that  nearly  three  quarters  ot 
a  century  since  one  Abraham  Vaatinn  pur- 
cha8ed2G0  acres  of  land  ofoneRailey  bh  the 
agent  of  the  beira  of  John  Crittenden; 
that  bo  entered  upon  the  land,  raised  a 
family,  died,  leaving  his  children  In  poa- 
sesRlon,  when  they  had  It  partitioned, 
and  24  acres  were  allotted  to  Mrs.  Acke- 
man,  a  daughter  of  VaHtlne,  who  la  alao 
dead,  leaving  the  plaintirfa,  her  children  or 
helra  at  Inw.  The  defendant,  (appellant,) 
who  la  claiming  thia  land,  holds  it  undera 
purchase  made  of  lOU  acres  of  land  nnder 
a  decree  againitt  the  unknown  heirs  of 
one  Miller,  rendered  in  the  year  1872.  tie 
now  claims  that  thia  land  in  controversy 
waa  embraced  by  the  deed  made  to  bim, 
and  outside  ot  the  boundary  of  the 
Railey  deed  to  Vastine.  The  queation, 
then,  is,  what  land  the  deed  to  Vastine 
covers,  and  It  la  plain  from  the  testimony 
that  it  enibracea  the  land  recovered  It  is 
Imnkaterial  whether  there  waa  a  power  of 
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attorney  from  Crittenden'a  hctni  or  not  to 
Railey.  Hia  nale  and  conveyance  to  Va8- 
tlne  nearly  70  yisara  ano.  and  an  entry  by 
Vantlne  on   the  land,   and   Its  contlnned 

CuRReMlon  etiice  by  him  and  his  heira.  ena- 
le  thoMe  holdlns;  under  him  to  maintain 
thia  ejectment.  If  the  line  in  controveray 
is  not  the  real  Crittenden  line,  the  i«i>P«l- 
leva  are  entitled  to  hold  to  tlie  extent  of 
their  bonnJary  undpr  the  deed  trnm  Rai- 
ley to  their  anceator,  mude  in  1S2(I.  Be- 
sides, the  weiiiht  of  the  evidencn  ahows 
tlie  (Yittenden  line  to  be  aa  contended  for 
by  tiie  appellpea.  Tlie  inatructiona  were 
more  favorable  to  the  appellant  than 
they  ahoaid  have  been.  If  the  appellees 
and  their  aucostor  entered  on  this  land  in 
1826,  and  iiave  been  In  the  possesalon 
since,  clainiinK  to  the  boundary  of  the 
deed,  a  subsequent  entry  acquired  no  title, 
unleaa  liy  an  actual  incloaure  the  lapaa  of 
time  Rave  title  to  that  extent.  There 
was  no  entry  betore  or  after  Vast'ne 
entered  under  any  sa|)erior  srant.  We 
tbinl{  the  record  allows  that  MrH.Ackemnn 
was  a  child  of  Vastine.  The  partition 
deed  shows  it,  and  the  son  who  testified 
■peaks  of  his  mother,  and  Vastire  aa  (le- 
ioR  bis  Krandfather.  The  law  and  facts 
authorized  the  recovery,  and  tbe  Jodg- 
ment  iaafUriued. 


Friddlb  et  ah  v.  Kohn. 
(Court  of  Appeals  of  EenttuSey.  Sept  29, 1803.) 
Partition— Dkckrk  for  Sai.r— Vamditt. 
On  a  snle  in  partition,  where  the  parties 
interested,  some  of  whom  nre  nonreRident  In- 
fants, are  all  before  the  court,  which  has  jnria- 
dictiou  of  the  lubject-matter,  the  purchaser 
cannot  refuse  to  countlete  tbe  purchase  on  the 
ground  that  the  proof  was  not  sufficient  to  sup- 
port the  decree  for  sale. 

Appeal  from  Louisville  law  and  equity 
court. 

"  Not  to  be  ofHcially  reported. " 

Action  Ity  John  W.  Friddle  and  others 
aKainat  Bdith  and  Fannie  Garrison,  non- 
reaident  infants,  for  the  sale  of  land  on  ac- 
count of  IndiviHibility,  There  was  a  de- 
cree for  sale,  and  Aaron  Kohn  becume  the 
purchaser.  From  a  ju(lK>nent  reieaHing 
snid  Kohn  from  his  purchaoe,  said  Friddle 
and  others  appeal.     Reversed. 

H.  li.  Phillips,  for  appellants.  Kobo, 
Balrd  A  Speckert,  [or  appellee. 

Pkyor.  J.  This  is  an  appeal  from  tbe 
law  and  eqnlly  court  of  the  county  of 
Jefferson,  by  the  appellants,  from  a  ]udK- 
ment  of  the  court  below  releaalnx  the  pur- 
chaser from  his  bid  for  real  estate,  in 
which  Infant  nonreaidenta  were  interested 
and  made  defendants.  The  appellee  re- 
■isTed  compliance  with  hia  purciiuHe  on 
tlie  ground  that  tbe  infanta  were  not  prop- 
erly before  tlie  court,  and  for  the  want  of 
teatlmony  to  support  the  JudRincnt.  Tbe 
JudRuient  is  based  on  the  Rround  that  the 
property  sold  la  indivisible,  and  cannot  be 
divided  without  materially  injuring  its 
value.  The  two  infants  have  an  interest 
of  one  flfty-sixth  each  In  the  two  lota,  and 
it  is  apparent  from  the  face  of  the  petition 
and  the  charncter  of  the  property  that  It 
is  Indivisible.  The  infants  were  repre- 
sented by    an    attorney,    who   evidently 


looked  to  their  intereata,  and  are  not  now 
complaining  of  the  Judgment.  It  is  ar- 
gued that  there  is  a  want  of  evidence  to 
support  the  judgment,  aa  tbe  witness  tes- 
tifying is  interested,  and  a  party  to  the 
Judgment,  and  therefore,  under  the  provi- 
aions  of  tlie  Code.cuuld  not  testify  agriDst 
th»*8e  infants,  who  are  c<instrnetively 
Bommoned.  We  are  not  satiafled  that 
thiH  la  the  character  of  caae  in  which  tb« 
court  conid  well  adjudge  tliat  the  witness 
was  teatifylns  against  the  infanta.  Their 
Intereat  is  conceded,  and  there  ia  no  coo- 
test  except  as  to  the  indivisibility  of  the 
lots,  and  this  is  apparent  without  tbe 
testimony.  Conceding  that  the  proof  Is 
wanting  or  not  snlHcient,  the  title  never- 
thelesa  passes  to  tbe  purcbnaer.  The  par- 
ties were  all  before  the  court,  and  that 
tribunal  had  full  power  over  tbe  aubject- 
matter  and  tbe  parties  litigant.  Many  of 
the  heirs  or  parties  In  interest  have  made 
deeds,  and  there  is  no  room  to  speculate 
as  to  tbe  Interest  of  the  infants.  It  is 
true  they  might  have  a  greater  Interest 
than  is  alleged,  but  this  might  be  tlie  fact 
in  many  cases ;  still  without  proof  the 
Judgment  would  be  valid.  Uevemed  and 
remanded,  with  directions  to  enforce  con- 
pliance  with  the  Judgment. 


Bb.vxrtt  et  al.  t.  CAODBt.b. 

(Court  of  Appeal*  of  Kentucky.  Oct  6, 1991) 
Deed— jDescriptiox. 
A  deed  conveyed  all  of  a  derignated  trad 
of  land,  except  that  "on  tlie  cast  side  of  the  m:iin 
top  of  the  riilge,  and  the  flat  on  the  end  of  the 
ricljre."  Hrhl,  that  the  end  of  the  riibre  being 
broken,  and  there  being  a  flnt  on  both  tbe  part 
ami  west  sides  of  the  main  spur,  tbe  presnmpiion 
is  that  the  one  on  the  west  was  intended  to  be 
excepted  by  the  term  "Uut  on  tlie  top  of  the 
riilge,"  for  the  east  flat  was  already  Within  tbs 
other  clause  of  the  exception. 

Appeal  from  court  of  common  pleas, 
Whitley  connty. 

"Not  to  be  ofDclally  reported." 

Action  Ity  John  L.  Itennett  and  others 
against  William Caddeil  to  recover  posses- 
ainn  of  land,  and  damages  for  cutting  and 
carrying  away  timlier  thereon.  From  a 
Jurlginent  for  defendant,  piatntilEa  appeal. 
AAlrined. 

C.  W.  Lester,  for  appellants. 

Lkwir,  J.  June  27, 1S77,  E.  E.  Hopkins 
and  W.  E.Sharp  purchased  of  John  Smith 
a  tract  of  143  acrea  of  land,  and  be  on  that 
day  snnveyed  to  each  of  them  a  designHt- 
ed  part  tliereot.  In  the  deed  to  Hopkins 
the  considerntiou  for  lier  part  ia  stated 
at  9333.20.  and  the  entire  boundary  of  the 
original  tract  is  set  out.  and  all  of  it  coo- 
veye<l,  except,  in  the  language  used,  "the 
amount  conveyed  to  W  £.  Sharp,  whicb 
is  alt  that  ia  on  the  east  aide  of  the  mnio 
top  of  the  ridge,  and  on  the  end  of  the 
ridge  next  to  Worley's,  (hat  Hat  Im  also 
excepted  to  the  conditional  line  marked  by 
tbe  auld  Sharp  and  E.  Hopkins."  Tbe 
consideration  for  bis  part,  as  stated  lo 
the  deed  to  W.  E.  Sharp,  ia  f  166.^<0.  nnd 
the  land  thereliy  conveyed  is  deHcrl>i<->d  as 
"40  acres,  more  or  Iuhb,  being  a  part  of  the 
tract  known   aa   tbe  'Joa.   Cox  Tract.' 
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*  *  *    and  beloK  the  same  land  excepted 
uat  ot  the  deed  this  day  made  to  Esther 
E.  Hopkinn.  and  beInK  all  the  land  that  i« 
embradHi  lo  her  deed  on  the  east  alile  o( 
the  main  tup  of  the  main  rldKe  ruunltiK 
thruuKh  said  land,  iind  embraclnK  a  flat 
on  the  end  ol  the  ridK«  next  to  Worley's, 
to  a  marked  conditional  line  made  liy  the 
raid  ijliarp  and   Hopkins."    Tliis  action 
voa  brouK>>t  by  appellants,  helra  at  law 
ot  E.  £.   Hopkins,  axalnst   appellee,  re- 
mote vendee  of  W.  G.  Sharp,  to  recover 
poesenton    of    about    4%    at-rea     within 
boundary  of  original  tract,  and  damaKes 
for  enttiiiK  and    carrying   away    timber 
thereon.    A  jury  having  been,  by  consent 
ol  tlie  parties,  waived,  and  trial  of  both 
law  and  fact  aabmitted  to  the  court,  the 
lodginent  upon  the  issue  of  fact  must  be 
treated  aa  would  be  the  verdict  of  a  prop- 
erly  instructed  Jury     The  Keneral  direc- 
tion of  the  ridse  alonfc  top  of   which   the 
dlviRhin  line  between    Hopkins  and  W.  £. 
Sliarp  runs  Is  a  little  east  of  north;  but, 
at  a  point  some  distance  from  Worley'a 
line, — precisely  how  far  dues  not  appear,— 
it  is   broken  Into  two  spurs,  along  the 
wmtem  one  of  which,  to  Worley's,  ap- 
pellantn  contend  the  line  was  intended  and 
iibould  be  run.    But  west  ot  and  bordering 
00  that  line,  and  on  Worley,  la  the  small 
parcel  of  about  4%  acres  in  contest,  which 
appellee  eoutenda  la  the  "Hat  on  the  end 
of  the  ridge"  excepted  from  the  convey- 
ance to  Hupklna,  and  included  in  that  to 
W.  B.  b'barp.    Location  of 'tlie  flat"  can- 
out  be  certainly  determined  from  the  lau- 
Kuage  of  tbe  deeds,  which  is  somewhat  in- 
deKnIte,  nor  though  It  is  stated  in  both 
of  them  there  was  a  marked  conditional 
line.    No  witnesH  proves  a  division  line 
T8S  at   the  dale  ot  tbe  deeds  actually 
marked.     Tliere  is,  however,    some   evi- 
dence of  two  or  three  trees  being  marked 
along    tbe    line    contended    for   by    ap- 
pellants, and,  looking  at  the  plut  made 
by  tbe    sarveyor,    the    natural    division 
line  seenia  to  be,  as  they  contend,  along 
the  top  of  tlie  western  spur  mentioned,  to 
Worley'a.    But,  conceding   that    wan  in- 
tended to  be  the  location  of  the  division 
line,  it  wuntd  not  by  any  means  follow 
tbe  land  In  dispute  belongs  to  appellants. 
On  the  contrary,  that  fact  tends  to  show 
tbe 'flat"  was  intended  to   belong  to  W. 
E.  Sharp,  for  If  it  was  east  of  a  line  run- 
oingalongthe  topof  the  western  spur,  that 
•ppellanta  contend  is  the    true   division 
line,  there  wonld  have  been  no  necesnity 
for  excepting  "tbe  flat"  from  the  convey- 
ance to  Hopkins,  and  conveying  It,  in  epe- 
clflc  tenna,  to  V!    £.  Sharp,  because  it 
wunid    have    naturally   fallen     to     him. 
There  la  acme  evidence  ot  a  level  bench  of 
land  between   the  eastern    and  western 
•purs,  hot  not  of  sncb  area  and  character 
aaanswerH  description  of  "the  flat"  men- 
tioned in  tbe  two  deeds.   There  is  evidence 
on  behalt  ot  appellants  tending  to  show 
Mrs.   Hopkins,  while  living,  claimed   the 
land  In  dispnte;  bnt  there  Is.  on  the  other 
band,  evidence  tending  to  show  she  did 
sot  claim  it.    The  testimony  of  witnesseh 
on  neither  side  is  convincing,  and,  appel- 
lants having  failed  to  show  title  Ity  pre- 
puniierance  of  the  evidence,  tiiere  was  no 
altemaUT0  for  tbe  lower  court  but  to  de- 


cide against  them.  Besides,  we  think 
pro|ter  meaning  and  effect  of  the  two 
deeds  makes  it  probable  that  "the  flat," 
which  is  the  land  In  dispute,  was  Intended 
by  the  parties  to  be  conveyed  to  W.  E. 
Sharp,  and  not  to  E.  £.  Hopkins. 
Judgment  aflirmed. 


Taylor's  Ad.m'r  v.  Sodtb  Covixoton  ft 

C.  St.  Ry.  Co. 

(Court  ofAppeaU  of  Kentucky.    Oct  8,  1893.) 

Tbespassbr  on  Street  Car— Neouoext  Eillixo. 

1.  A  17  year  old  boy,  who  has  the  intelli- 
gence, experionre,  and  judgment  that  boyi  of 
that  age  usnally  have,  is  ffiiilty  of  Inexcusa- 
ble and  illegal  coTidiict  In  Jumpin);  on  tbe  plat- 
form of  a  movins  street  car,  seizing  the  ariv- 
er'a  whip,  and  n-liipping  the  mules:  and  there 
can  be  no  lecorery  for  his  death  caused  by  bis 
falling  off  the  car,  which  the  driver,  onring  to 
tbe  speed  of  the  mules,  was  unable  to  stop  in 
time  to  prevent  Ills  being  run  over. 

2.  The  fact  that  dpcedont's  father  had  pre- 
vlonsly  requested  tbe  driver  to  keep  decedent  oft 
tbe  car  does  not  ezcnse  his  conduct,  nor  create 
any  liability  against  the  company,  without  whose 
iuiowledge  or  consent  bo  went  on  tbe  car,  and 
needlessly  and  wantonly  beat  the  mules. 

3.  The  rule  requiring  locomotive  engineers 
and  street  car  drivers  to  exerdse  vigilance  in 
looking  out  for  dangers  to  passengers  and  persons 
on  tbe  track,  and  to  nse  reasonable  diligence  to 
prevent  injury  to  a  person  after  liis  peril  is  dl*. 
covered,  baa  no  application  to  the  case,  becanae 
decedent  not  only  asiinmed  the  attitude  of  a 
trespasser,  but  illegally  interfered  with  the  move- 
ment ot  the  cat;  and  thereby  caused  his  own 
de.ith. 

Appeal  trom  circuit  court,  Kenton 
county. 

"  Not  to  be  offlclaliy  reported. " 

Action  by  John  Lee  Taylor's  adminis- 
trator against  the  South  (.'ovington  ft 
Cincinnati  Street  Railway  Company  for 
tbe  death  of  plaintiff's  intestate.  Judg- 
ment for  defendant.  Plaintltt  appeals. 
Atlirmed. 

HHllatn  A  Myers,  for  appellant.  O'HarH 
A  liryaa,  for  appellee. 

Lkwis,  J.  This  Is  an  action  by  the  ad- 
ministrator to  recover  damages  for  patn 
ami  suffering  and  destruction  of  life  of  his 
intestate,  .1  L.  Taylor,  by  alleged  negli- 
gence of  appellee's  servant.  It  appears, 
from  the  evidence  introduced  by  the  plain- 
tiff, that  decedent,  then  about  17  yeura  ot 
age,  voluntarily  and  without  permission 
got  on  the  front  T>IatIorm  ot  a  street  car 
In  motion,  seised  the  driver's  whip,  and, 
jumping  to  tiie  ground,  whipped  a  while 
one  of  the  mules  hitched  to  the  car,  and 
then,  getting  ngaln  upon  the  platform, 
pnRsed  to  the  ground  un  the  opposite  side, 
and,  having  whippHd  the  other  mule  for 
some  time,  got  upon  tbe  car  step,  from 
which  befell,  was  run  over  by  tlie  car, 
and  thereby  was  killed.  He  was  at  the 
time  in  no  sense  either  an  employe  or  pas- 
senser  on  the  car  of  appellee,  but  a  tres- 
passer on  its  property  and  intermeddler 
with  its  business,  without,  so  far  as  the 
evidence  shows,  its  knowledge,  or  permis- 
sion of  the  driver,  but  rather  in  spite  ot 
him.  His  fall  trom  tlie  car,  and  conse- 
qnent  death,  was  caused  by  his  own  reck- 
less and  illegal  conduct  in  jumping  off  and 
on  the  car,  and  causing  tbe  mules  to  go 
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•t  tmcb  rate  of  speed  aa  to  make  it  Inipos- 
aible  fur  the  driver,  after  dlHcoverliig  his 
tall,  to  stop  them  in  time  to  prevent  his 
being  run  over.  We  do  not-  perceive  any 
gruond  whatever  upon  which  an  action 
aKaintit  the  company  conld  have  been 
baited  U  the  decedent  had  been  an  adult; 
for  his  death  was  the  result,  not  merely 
of  his  own  contrlbntory  neRllReace,  but 
wholly  csaseU  by  hiaown  iuexcuHabie  and 
llleKal  conduct.  Thesimple  Inquiry,  there- 
fore. Is  whether  the  decedent  had  at  the 
time  sufficient  intelligence  to  know  the 
danger  he  of  his  own  accord  incurred,  and 
diHcretlon  onoueb  to  Kuard  against  or 
avoid  it.  We  think  the  evidence  is  too 
clear  to  admit  of  a  doulit  on  the  subject, 
for  It  does  not  appear  he  poHsessed  less 
Intelligence,  experience,  and  JudRment 
than  boys  of  that  age  ordinarily  have. 
He  had  been  Intrusted  by  his  father  with, 
and  then  had  control  of,  a  gri)cery  store, 
lu  which  there  were  several  hundred  dol- 
lars invested,  that  he  managed  snccess- 
falty.  We  think  it  fully  appears  that  bis 
death  resulted  from  his  reckless  and  mis- 
chlevous  disposition,  and  not  to  any  ex- 
tent from  lack  of  intelligence  or  discre- 
tion; and,  in  view  of  that  fact,  the  evi- 
dence that  his  father  had  previously  told 
the  driver  to  keep  bim  oB  the  car  does 
not  constitute  any  excuse  for  his  own  con- 
duct, nor  create  any  llabilit.v  against  the 
compan.v.  without  whose  knowledge  or 
consent  he  went  upon  its  car,  and  need- 
lessly and  wantonly  beat  the  mules. 
Therefore  the  rule  requiring  an  engineer  of 
Ik  locomotive,  and  also  a  street  car  driver, 
to  exercise  v'gllanco  In  looking  out  for 
danger  to  passengers  and  persons  on  the 
railroad  track,  and  to  use  reasonable  dili- 
gence to  prevent  injury  to  a  person  after 
his  peril  is  discovered,  has  no  application 
to  this  case. because  the  decedent  not  only 
assumed  the  attitude  of  a  trenpasfer,  but 
illegnlly  Interfered  with  the  movement  of 
the  car,  and  thereby  caused  his  own  death . 
As  the  evidence  does  not  conduce  to  show 
any  actionable  negligence  on  part  of  the 
company  or  its  servant,  the  Instruction  to 
the  jury  to  find  for  defendant  was  prop- 
erly given.    Judgment  affirmed. 


Commonwealth  v  McKat. 

(Court  of  A  ppeaZ*  of  KetUiuikv.   Oct.  8, 1893. ) 

Res  Judicata — Pbocebdixo  to  Bospbsd  Attor- 

SET. 

To  a  mle  to  shoTV  canse  why  defendant, 
an  sttnnipy,  should  not  be  anspeuded,  mider 
Gen.  St.  c.  S,  art  1,  for  failini;  wrongfully  to 
pay  over  money  collected  by  him  for  bis  client 
defendant  answered  that  the  client  was  indebted 
to  lum  in  a  mnch  larf^er  amount  than  the  sum 
collected,  and  that  a  suit  by  him  to  recover  the 
balance  was  then  pending  in  another  court. 
Hdd,  that  an  order  in  such  proceedings,  final  in 
Its  rharnctcr.  discliarpinR  the  rule  on  both  the 
pleadinjra  and  the  proof,  and  not  made  without 
prejudice,  was  a  bar  to  a  renewal  of  such  rule 
after  a  decision  in  tlie  pending  suit  adverse  to  the 
attorney. 

Appeal    from    clrcoit    conrt,   Jefferson 
county. 
"Not  to  be  offlcially  reported." 
Proceeding   by  the  commonwealth  to 


saspend  B.  B.  McKay,  an  attome.r.  from 
the  practice  of  his  profession.  From  a 
Judgment  for  defendant,  tbe  common- 
weatb  apitenis.    Atflrmed. 

Lnue  Jt  linrnntt,  Itlves  A  ftpaldln/f,  and 
W. ./.  Hfindrlek,  tor  the  Co  in  mou  wealth. 
F.-trleigh  A  Str»U8,  lor  appellee. 

Phyor,  J.    This  la  a  proceeding  under 
article  1,  e.  5,  Gen  St.,  to  suspend  the  Ap- 
pellee from  the  practice  of  his  profeistun. 
for  falling  wrongfully  to  pay  over  money 
collected  by  him  for  his  client,  Lancaster. 
The  statute  authorizes  hln  suHpenHlr>n  for 
12  months,  or  until   the  money  collected 
shall  Ite  paid.    In  the  month  of  (Jctober, 
In  the  year  ]!<9],  a  rule  was  Issued  against 
the  appellee  to  show  canse  why  the  pen- 
alty found  in   this  statute  should  not  be 
impoRed.    He   appeared,  and    filed  a  re- 
sponse to   the  effpct  that   Lisncaster  was 
Indebted  to  him  in  a  much  larger  amount 
than  the  sum  collected  tty  htm,  and  that 
he  had  Instituted  an  action  In  tbe  Bullitt 
circnlt  conrt  to  recover  the  indebtedness, 
crediting  on  his  account  the  nmonntol 
money  claimed  by  his  client.    There  was 
an  Issue  made,  much  proof  taken,  and  a 
formal  order  entered  In  that  case  dischar- 
ging the  rule;  tbe  conrt  holding  that  the 
claim  of  the  appellee  was  asserted  in  good 
faith,  and  the  Jefferson  circuit  court,  from 
which  tlie  rule  went,  would  not  undertake 
to  usurp  tbe  Jurisdiction    of  the  Bullitt 
court  In  the  case  then  pending  between 
these  parties.     In   June,  18'J2,   the  Bullitt 
court  having  decided   adverse   to  the  ap- 
pellee, tbe  rule  was  again  renewed  In  the 
Jefferson  clrcoit  conrt,  and   the  same  de- 
fense interposed,  with  the  further  aver 
meat  that  the  appellee  bad  suspended  tbe 
judgment  rendered  in  the  Bullitt  circuit 
court,  and  the  case  was  then  pending  by 
an  appeal  In  the  superior  court.    If  the  an- 
swer was  good  on  the  first  rule.  It  was  on 
the  second,  and   the  plea  In  bar.  It  seems 
to  us,  ought  to  have  prevailed.    Tbe  pro- 
ceedings in  tbe  tirat   rule  were  not  dis- 
missed  without  prejudice,  but  an  order 
final  in  Its  character  discharging   the  rule 
upon  both  the  plendlngs  and  proof.    The 
fipiidoii   rendered   by  the  court  forms  oo 
part  of  the  record,  and,  if  It  did,  th«^  ques- 
tion presented  is,  can  the  attorney  decline 
to  pay  over  money  to   his  client  when  the 
latter  Is  indebted  to  him  In  a  sum  exceed- 
ing the  amount  collected?    We  think  it 
clear  that  he  can,  and  to  adjudge  the  re- 
sponse of   the  attorney  to  be  a  sham  de- 
fense would  be  assuming  that   he  has  not 
only  forfeited  his  right  to  practice  his  pro- 
fession, hut  loHt  Ills  personal   and    profes- 
sional Integrity,  by  asserting  a  false  claim 
against  his  client  In  order  to  avoid  the 
payment  of  what  he  admits  has  been  col- 
lected.   It  may*be  said  to  the  credit  of  tbe 
profession,    althouch    trustees    for    their 
clients  without  bond,  that  cases  seldom 
occnr  where  this  confidential  relation  Is 
violated,  or  professional  honor  less  valued 
than  the  dollars  and  cents  r  Mected  for 
clients.    Whatever  may  be  the  result  of 
tbe  litigation  pending  on  tbe  appeal,  the 
good  faith  of  the  attorney  accompanies 
that  record.    Judgment  alfirmed. 
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HUBRT  T.  KUNB. 

ICottrt  of  Appeals  of  Kentu<^.  Oct  8,  Wii.) 
"WiTXEss — Transaction  witb  Decedent. 
Under  QvU  Code,  I  COO,  flubsec.  2,  which 
prOTides  that  no  person  shall  testi^  for  himself 
ronocrning  anr  rerbal  statement  of,  transaction 
■with,  or  act  done  or  omitted  to  be  done  by,  one 
Tvho  is  dead  when  the  testimony  is  offered,  the 
maker  of  a  note,  when  sued  by  on  indorsee, 
rannot,  in  support  of  his  plea  of  no  considera- 
tluu,  testify  as  to  what  took  place  between  him- 
self aud  the  deceased  payee  concerning  the  exe- 
cution and  consideration  of  the  note,  thouch 
the  indorsee  has  lost  all  recourse  against  the 
payee's  estate,  and  it  will  not  be  affected  by  the 
determination  of  the  action;  the  intention  of  the 
legislature  being  to  prevent  a  party  in  all  coses 
from  testifying  as  to  what  was  said  or  done  by 
a  decedent,  whoae  rersion  cannot  be  ascertained, 
coucerning  the  issue  to  be  tried. 

Appeal  from  court  of  common  pleas, 
Jetfprson  county. 

-To  be  oOlcially  reported." 

Action  by  Frank  HniTy  aKalant  J.  8. 
Kline  on  a  prumisaory  note.  From  a 
]DdKment  tor  detendaiit,  plaintiff  appeals, 
lieveraed. 

R.  V.  Varis  and  J.  T.  A.  Baker,  tor  ap- 
pellant, itttlr,  Hejrman  A  Mutr,  for  ap- 
pellee. 

Lewis,  J.    The  note  sued  on  In  thlR  rase 
was  executed   by  apppllee  to  4.T.  Irvlu, 
whoBBaitcned  to  appellant.    In  HDpport  of 
b)B  plea  of  no  coniilderatiuD,  appellee  wuh 
permitted  by  the  lower  court  tu  teatify  as 
a  witnees  to  what  tools   place  roucernlii;^ 
execution  and  conalderatiun  of   the  note 
between  blmselt  and  Irviu,  who  bad  died 
before  the  action  wa«  commenced,  and  the 
dcclHire  queatlon  before  uh  la  wliethei-  that 
testimony  is  competfut,  aa.  wltbout  it. 
his  only  defenae  muat,  aa  the  record  now 
appeara,  fail.    Section  (i<>5.  Civil  Code,  pro- 
ridea  that,  aubjecc  tu  exception  and  inodi- 
flcdtiona  contained  iu   section  GOU.  every 
person  la  competent  to  teatify  for  lilmaelt 
or  another,  unleaa  found  by  the  court  In- 
rap«ble  of  oiideratandinR  the  facta  eon- 
cemioK  which    bia  teMtlmony  is   offered. 
The  exreptiona  to.  and  modificatlona  of, 
that  Keneral  rnle  of  evidence  which  apply 
tu  this  case,  if  any  do,  are  In  aubaectlon  '2, 
§606.  aa  follows:  "  No  person  aball  teatify 
for  blmself  concerninK  any  verbal  atate- 
ment  of,  or  any  tranaactlon  with,  or  any 
act  done  or  omitted  to  be  done  by,  an  In- 
fant under  fourteen  years  of  age.  or  by 
one  who  la  of  iinsonnd  mind  or  dead  when 
the  testimony  ia  offered  to  be  kIvpi>.  except 
tor  tlie  purpuae  and  to  the  extern  ol  uHect- 
Iuk  one  wbn  is  living,  and  who,  wbeu  over 
Inorteen  years  of  age  and  of  sound  mind, 
beard    such    atatement  or   wua    present 
wben  ati'-h  trausHction  took  place,  and 
where  such  act  waa  done  or  omitted;  un- 
less (u)  the  Infant  or  bis  Kuardian  shall 
have  teatlfled  against  such  person  with 
reference  to  such   statement,  transaction, 
or  act:  or  (A)  the  person  of  unaound  mind 
shall,  wben  of  sound  mind,  have  teatified 
OKalDstsuch  person  with  reference  there- 
to; or  (c)  the  decedent,  or  a  representa- 
tlveof,or  some  one  Interested  in,  his  estate 
niall  have  testified  against  sucb   peraoa 
*ith  reference  thereto;  or  (d)  an  agent  of 
the  decedent,  or  person  ol  unaiiund  mind 
with  reference  to  such  act  or  transaction, 


•ball  taaro  testlfltxl  against  siMb  person 
with  reference  tliereto,  or  he  llvlns;  wben 
such  person  offers  to  testify  with  reference 
thereto." 

If  Irvin  bad  died  owner  of  the  note,  and 
this  was  an  action  by  his  personal  repre- 
sentative to  recover  Judgment  thereon,  or 
even  if  appellant  had  by  reason  of  the  as- 
signment to  him  reconrseon  decedent's  es- 
tate, the  testimony  in  qnewtion  would,  w« 
tbink,  be  certainly  incompetent.  But  it 
seems  to  be  conceded  that.  If  appellant 
ever  had  such  recourse.  It  bas  been  lost; 
and  so  the  estate  of  the  deceased  asalgnor 
will  not  be  affected  by  determination  of 
this  action  one  way  or  another.  Never- 
theless, we  think  there  can  be,  nccording 
to  the  plain  language  used,  no  queation  of 
cases  like  this  being  comprehended  by  the 
exceptions  to  and  modlficntlona  of  section 
605  that  are  contained  In  subsection  2,4 
606;  for  it  is  there  provided  in  explicit 
terms  tbat  no  person  shall  testify  for  blm- 
selt concerning  any  verbal  statement  of, 
transaction  with,  or  act  done  or  omitted 
to  be  done  by.  one  who  ia  dead  when  the 
testlmuny  U  offered  to  be  given,  except 
under  clrcumatances  and  conditions  recit- 
ed, none  ol  wliieb  exist  In  this  case.  Tet 
that  is  precisely  what  appellep  did  do  on 
trial  of  this  action  in  the  lower  court;  tor 
the  statements  of  and  trnnHactlon  witb 
deceased,  Irvin,  concerning  which  he  was 
permitted  to  testily,  had  n  direct,  and, 
without  doubt,  deciaive,  bearing  In  lile  fa- 
vor upon  the  only  issue  involved. 

Before  thus  disregarding  or  restricting 
the  naturul  and  obvious  meaning  ot  the 
words  of  a  statute,  the  court  should  be 
convinced  an  imperative  rraaon  for  doing 
so  exists.  We  do  not  now  perceive  any 
reason  for  excluding  such  testimony  in  an 
action  b7  the  pergonal  representative  of 
one  who  la  dead,  that  does  not  exist  In 
full  force  in  a  cnso  like  this.  The  Issue 
here  preaented  is  one  of  fact,  invoking  an 
inquiry  for  the  simple  truth,  not  at  all 
changed  or  affected  by  death,  but  to  be 
soni{ht  for  according  to  rules  of  evidence 
intended  to  operate  Justly,  equally,  and 
mutually  between  the  parties,  no  matter 
who  they  may  be.  It  dues  not,  therefore, 
make  any  difference  wliether  the  perwonal 
representative  of  a  deceased  paye(>orthe 
assignee  of  a  note  be  party  plaintill  ia  an 
action  to  recover  on  It,  to  permit  the  de- 
fendant to  tpstiry  for  biuiself  concerning 
what  was  said  and  done  by  the  decedent 
thereby  affecting  the  Issue  Involved,  with- 
out the  pre-sence  or  power  of  any  one  to 
speak  for  the  dead  mou,  would  give  him 
an  unJUHt  and  unfair  advantage.  In  one 
case  Just  as  much  aa,  no  more  than,  the 
otiier,  which  the  legislature  did  not  Intend 
tor  him  to  have,  but  carefully  and  partic- 
ularly framed  subsection  2,  $  606,  to  pre- 
vent. In  Harpending  v.  Daniel,  8<)  Ky.  ■149, 
the  question  was  whether,  in  an  artion 
against  the  executor  to  recover  on  a  pro- 
tested check  given  to  n  firm,  a  member  of 
the  firm,  who  had  assigned  his  interest  to 
the  other  member,  could,  un!ler  the  Civil 
Code,  testify  to  what  was  said  and  done, 
concerning  time  for  presenting  the  check 
for  payment,  by  an  axeut  in  reference 
thereto,  who  was  then  dead:  and  it  was 
there  held   tbht,  as  the  agent  with  whom 
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the  trannaction  was  bad  was  dead,  the 
oppoBtns  party  could  not  tenttfy  on  the 
naliject,  even  if  the  prliiclpal  waH  alive; 
because,  as  sHld,  quoting;  Irora  Hardin's 
Adtn'r  v. Taylor,  78  Ky.693:  "The  evident 
desiKH  of  section  006  was  to  place  parties 
to  an  aptiun,  or  those  Interested  therein, 
on  an  equal  footing,  where  their  ripriits  are 
being  passed  on."  There  are  cases  cited  by 
counsel  with  the  purpose  of  sustaining  tho 
ruling  ol  the  lower  court  In  thiscase;  but, 
without  referring  to  thein  In  detail,  we  are 
aatisfled  that,  when  properly  understood, 
no  one  sustains  the  proposition  that  one 
party  to  an  action,  whether  for  or  against 
a  personal  representative  or  assignee  of 
one  who  is  dead,  can  testify  for  hlmaelt 
concerning  what  the  decedent  said  or  did 
affecting  the  Issue  being  tried.  We  think 
the  evidence  of  appellee,  to  which  refer- 
ence Is  here  made,  was  clearly  Incompetent, 
and,  as  it  materially  prejudiced  the  rights 
of  aptieilant,  the  judgment  Ir  reversed, 
and  CHUHe  remanded  for  a  new  trial  con- 
■istent  with  this  opinion. 


Strmbridur  V,  BriTschd  et  at. 
(Court  of  Appeals  of  Kentucku-  Oct.  8,  1893.) 
Boundaries  —  Kioht  of  Isthddbr  to  Question. 
'W'here  plaintiffs  in  ejectment  have  been 
in  possession  of  a  large  tract  of  land  for  over 
30  years,  claiminK  to  the  boundaries  as  de- 
scribed in  their  deed,  defendant,  a  mere  intruder 
on  a  part  of  the  laud  near  the  boundary  line, 
cannot  question  the  correctness  of  plnlntiffa' 
deed,  and  as.sert  that  the  part  on  which  he 
squatted  is  -within  the  boundaries  of  an  adjoin- 
ing owner,  with  whom  he  is  not  in  any  manner 
connected,  and  that  plaintiffs'  long-continued 
possession  gave  them  no  title,  because  they  ner> 
er  made  an  actual  entry  on  such  part. 

Appeal  from  circuit  court,  Henderson 
county. 

"  Not  to  be  offlctally  reported. " 

KJectment  by  Matilda  Britschu  and 
others  against  James  A.  Sterabrldge. 
Prom  a  Judgment  for  plaintiffs,  defend- 
ant appeals.    AfHrmed. 

S.  H.  Vance  and  R.  H.  Cunntngham,  for 
appellant.  Montgomery  Merrttt,  for  ap- 
pellees. 

Pryor,  J.  Henderson  ft  Co.'s  grant  em- 
braced 0  large  area  of  land  on  Oreeo 
river,  and,  this  land  having  been  divided, 
lot  No.  6  was  conveyed  to  Uavid  Hart's 
heirs  in  the  year  17117.  This  was  known 
as  the  northern  half  of  tho  grunt.  The 
southern  half  was  allotted  to  and  divided 
between  Richard  Henderson's  heirs  and 
Bullock's  heirs.  Hurt's  heirs  had  a  par- 
tition of  tbeir  half  of  the  land  In  the  year 
imi.  The  title  of  the  land  allotted  to 
Henderson's  heirs,  or  a  part  of  It,  passed 
to  various  vendees,  and  was  flnuliy  sold 
and  purchased  under  Judicial  proi-eedings 
by  A.  B.  Barrett,  and  a  deed  made  to  him 
by  the  coraraissloucr,  describing  the  lands 
by  metes  and  bounds  as  far  back  as  the 
year  18.54.  in  186»  the  heirs  of  Barrett 
conveyed  this  land  to  John  and  W.  T. 
Barrett,  and  In  November,  1S09,  the  Bar- 
retts conveyed  it  to  John  F.  Britschu, 
who,  or  his  descendants,  now  own  It.  The 
land  sold  by  the  Barretts  to  Britschu, 
and  derived  through   Henderson's  heirs, 


borders  on  lot  No.  A,  allotted  to  Hart'a 

heirs,  and  one  of  the  questions  made  in 
this  ease  arises  as  to  the  illvlding  line  be- 
tween Hart's  heirs  and  Henderson's  heirs. 
While  the  wife  of  Britschu  and  hercbiidren 
were  in  the  possession  of  thl6  land  ODder 
the  deed  from  the  Barretts,  made  in  1809. 
and  not  many  yearn  before  the  institution 
of  this  suit,  the  appellant  entered  witbiu 
the  boundary  of  the  deed  made  to  their 
ancestor  by  the  Barretts,  and  within  the 
boundary  made  by  the  commissioner  to 
A.  B.  Barrett  (from  whom  the  two  Bar- 
retts derived  title)  In  the  year  \KA,  and, 
having  entered,  these  appellees,  the  heirs 
or  Britschu,  brought  tbiseJectmentegaiDat 
bini. 

It  is  shown  that  the  heirs  of  Britscba. 
and   those  under  whom  they  claim,  have 
been  living  on  this  land  continananly  for 
many  years,  claiming   to  the  extent  of  the 
boundary  of  the  deed  made  to  their  an- 
cestor by   the  Barretts;  but  it  is  Insisted 
that  when  the  defendant  entered  they  bad 
no  actual    occupancy   of   the  land  upon 
which   bis  entry  was  made,  and  that  the 
part  of  the  land  npon  which  he  did  enter 
was  In  Hart's dl vision, and  bad  been  allot- 
ted to  one  HlUyer;  in  other  words.  It  is 
claimed  that  all  the  land  embraced  by  the 
deed  of  the  Barretts  to  the  ancestorof  tho 
plaintiffs,  by   the   former    allotment   to 
Hart's  heirs,  passed  nu  title,  by  posses- 
sion or  otherwise,  to  the  plaintiffs,  lie- 
cause  there  was  no  actual  eutr.y  upon  it. 
It  la  conceded  thera  was  no  actual  entry, 
and,  the  pftssesslon  of  the  plaintiffs  as  to 
this  part  of  the  land  being  only  constrnc- 
tlve,  it  is  insisted  that  the  statute  did  not 
run  as  against  Hart's  heiri)  or  Hlllyer, 
because  they  conld  not  have  had  a  cause 
of  action  until  there  was  an  en  try  on  their 
land.    The  defendant,  therefore,  relies  on 
the  title  of  Hart's  heirs  or  Hlllyer  to  de- 
feat the  action  of  the  plaintiffs,  npon  the 
familiar  rule  that  the  plaintiff  ninst  re- 
cover on  the  strength  of  his  own  title.and 
not  the  weaknessof  hlsadversary.  Thereto 
no   pretense  that   the   defendant.   Stein- 
bridge,  has  title,  or  the  color  of  title,  or 
that  his  possession  is  in  any  manner  coa- 
u»cted  with  that  of  Hart's  heirs.  Heorcn- 
pies  the  position  of  a  mere  intruder,  ques- 
tioning the  location   of  the  boundary  line 
between  the  owners  of  this  large  grant  of 
land,  made  nearly'   a  century  since,  with 
the  appellees  In   the  possession  of  a  well- 
defined  boundary  by  deed   made  in  is(i9, 
and    that     boundary    made   by    a   rieed 
through  a  conimisaloner  to  one  of  his  re- 
mote vendors,  A.  B.  Barrett,  as  far  back 
as  the  year  1«54,  more  than  30  years  be- 
fore this  defendant  entered.     We  cannot 
well  see,  therefore,  how  the  appellee  could 
have  been  affected   by  an  erroneous  rullDS 
of  the  court  below  as  to  the  instructiunM, 
or  the  admissibility  of  testimony.    TIN 
record  shows    that    he   entered   wltbnnl 
right  and    without  title.    The  case  pre- 
sented is  one  of  boundary,  with  some  on- 
certain  ty  as  to  the  real   division  line;  but 
when  there  has   been   an  aci]nleseenre  for 
nearly  30  years  in  what  was  regarded  as 
the  true  line,  and  the  plaintiffs  ond  their 
vendars  in    poHsesslon  claiming  to  a  well- 
defined  boundary  that   does  not,  from  tbe 
weight  of  the  testimony,  interfere  with 
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the  tltlo  or  Hart'a  helra.  why  ahonld  tbe 
common-law  juflee  or  tbe  chancellor,  for 
tbe  protection  of  a  mere  squatter  with  no 
uKMertiun  i>f  claim  by  Hillyer  or  Hart's 
beira.  uiuiertalce  to  Hx  the  real  boouilary 
tor  hia  Itenetit?  An  said  by  this  court  In 
Fonrke  v.  Uamall,  "courts  in  modern 
times  bare  leaned  considerably  aeninst 
permitting  a  defendant,  who  came  In  liy 
wroni;.  (rum  protecting  that  wronK  by 
tbe  titles  of  others  with  which  they  were 
unconnected."  5  LUt.  (Ky.)  p.  SA.  Here 
tbe  plaintifla  have  l>een  in  tiie  nctnal  pus- 
aexsiou  of  the  tract  of  land  sold  them  by 
metes  and  boaniis  far  l>eyoud  thestatn- 
lury  (leriud.  clalwinR  it  as  tbeir  own,  but 
this  defendant  claims  that  a  part  of  the 
tract  is  In  Hart's  allotment,  and,  as  no 
artuul  entry  was  made  on  that  part  by^ 
the  appellees,  he  must  remain  undis-' 
turheii.  He  villi  not  be  protected  in  thnt 
uiitiinerfor  the  renson  that  the  boandsry, 
10  Ku  far  as  mere  intruders  are  concerned, 
iiiDst  lie  regarded  an  fixed  l)y  the  lonp;- 
continned  and  uninterrupted  claim  of  the 
plaintiffs.  In  fact,  after  tbe  lapse  of  so 
ronny  years  with  the  heirs  of  Hart  as  de- 
fendants, and  in  the  absence  of  an  actual 
entry  by  them,  it  mlRht  well  be  assumed 
that  tbey  have  acquiesced  lu  the  bound- 
arr,  as  claimed  by  the  appellees. 
Jodjcment  below  is  afUrmed. 


McGnAW  V.  COHMONWfSAI.TB. 

{Cmmef  Appeals  of  Kentucky.    Oct  11,  1893.) 

BVIDEXCB  OF  CO-COSSPIllATORS. 

On  a  pronrcntioTi  for  miirdiT  committed 
by  othors  thnn  defeiulnnt,  where  the  Btnte  fails 
to  egtablisb  a  cou8pira(7  between  such  others 
isd  defendaDt,  it  la  error  for  the  court  to  ex- 
clude tb-!ir  testimouy  in  defendant's  favor,  and 
to  admit  tbeir  statement*  as  to  what  tbey  pro- 
poRcd  to  do  with  deceased  as  evidence  agomst 
deftudaut. 

Appeal  from  circuit  court,  Whitley 
cooiity. 

"Not  to  be  officially  reported." 

William  McGraw  was  indicted  for  mur- 
der. He  waa  coovirted,  and  appeals.  Ue- 
verseil. 

T.  L.  Edelen.  for  appellant.  W.  J.  Ben- 
drhk,  tor  tbe  C'uumonwealtb. 

Prtur.  J.  The  appellant  wan  indicted 
for  tbe  morder  of  .Tames  T.  MIddletou,  and 
euDvicted.  Tbe  indictment  ehari^es  a  con- 
■piracy  on  tb?  part  of  the  appellant, Gran- 
rille  Fee,  James  Howard,  and  others  to 
take  Middleton's  life.  The  decease)]  was 
•hot  from  ambush,  and  killed  without 
waroinK.  There  are  some  facts  and  cir- 
comstances  connected  with  tlie  assassina- 
tion rood  ariuic  to  create  a  suspicion  that 
the  accused  mlRbt  have  been  coKnlcaot  of 
tbe  purpose  on  the  part  of  others  who 
have  been  convicted  to  take  the  life  of  the 
deceased,  but,  as  the  case  must  be  retried, 
it  Is  not  necessary  or  proper  that  this 
phase  of  tbe  case  should  be  discussed. 
What  there  is  of  it  is  purely  ?ircumstan- 
tlql.  and  much  of  the  testimony  on  the 
part  of  the  state  tends  to  show  that  the 
appellant  bad  no  connection  with  the  fend 
cxistlDK  between  tbe  Howards  on  tbe  one 
side  and  the  Tnrners  on  the  other,  and 
finally  termlnatluK  lo  the  shooting  ot  Mld- 


dleton.  As  the  testimony  against  the  ac- 
cused was  altogether  circumstantial,  it 
was  incumbent  on  tiie  court  to  keep  from 
the  jury  the  moss  of  testitnony  found  In 
this  record  establishing  the  guilt  of  other 
parties,  and  with  which  (this  testimony) 
neither  the  acts,  conduct,  nor  statements 
of  the  accused  hnil  any  connection.  There 
is  no  sufficient  evidence  of  a  conspiracy, 
and  therefore  the  accused  was  entitled  to 
the  testimony  of  those  indicted  with  him, 
and  thpir  statements  as  to  what  they  pro- 
posed to  do  with  Mlddleton  were  clearly 
incompetent  as  against  thenccnsed.  State- 
ment after  statement  made  by  those  in- 
<iicted  with  tbe  accused  was  permitted  to 
go  (o  tbe  jury  as  evidence  against  the  ap- 
pellant, when  he  was  not  even  present, 
and  when  tbe  state  had  tailed  to  show  a 
conspiracy  to  murder,  entered  Into  either 
before  or  after  the  statements  were  made. 
Conceding  that  a  conspiracy  had  been  es- 
tablished, the  court  allowed  the  state- 
ments ot  one  of  the  Howards  to  go  to  the 
jury,  made  long  before  the  accused  knew 
Howard,  and  when  tbe  accused  was  liv- 
ing in  another  state.  These  statements 
consisted  ot  threats  against  Mlddleton, 
made  before  tbe  accused  knew  either  Mld- 
dleton or  Howard.  As  said  by  counsel 
for  the  defense,  this  character  ot  teati- 
mi)ii.7,  when  added  to  that  which  was 
competent,  must  have  had  a  controlling 
Influence  wltb  tbe  Jury  in  tbe  consldera- 
tkm  of  the  case,  and  when  the  court  bad, 
in  effect,  said  to  the  jury  that  a  conspiracy 
existed  to  take  Middleton's  life,  to  which 
the  accused  was  a  party,  by  refusing  to 
permit  any  of  those  indicted  with  him  to 
testify,  there  was  no  escape  from  a  verdict 
of  guilty.  It  Is  dlthcult  in  these  feuds  to 
distinguish  between  a  friend  and  a  co-con- 
spirator, as  all  Who  are  friendly  to  one  ot 
the  hostile  clans  are  regarded  as  enemies 
ot  tbe  other.  This  man  may  be  guilty, 
but  be  should  be  convicted  upon  compe- 
tent testimony,  and  here  we  Hud  so  many 
irrelevant  and  incompetent  statements 
from  others,  permitted  to  go  to  the  jury 
as  evidence  against  the  accused,  that  a 
reversal  must  necessarily  follow.  Re- 
versed, and  remanded  for  a  new  trial. 


WAt.TRBs  ▼.  RiRUARDSo.v,  isheritf. 
(Court  of  Appeals  of  Kentucky.   Oct.  11,  1893.) 
TiTLs  or  Statutb  —  "Defisiso"  Countt  Bouxd- 

AHT. 

l.Act  1890,  "to  define  the  county  line  of 
Estill  county,"  -will  not  be  declared  iiiicoiistitu- 
tional  on  the  ground  that  the  title  is  niisloadini; 
and  deceptive,  in  that  the  legislature,  instead  of 
defining  nn  uncertain  boundary  line,  abandoned 
it  altOKether,  and  so  cbanKed  the  line  as  to  take 
100  voters  and  (175,000  of  taxable  properly 
from  Estill  county,  and  transfer  tbem  to  an  ad- 
joining county,  since  tbe  legislature,  having  full 
power  over  the  subject-matter,  will  be  presumed 
to  have  used  the  word  "define"  In  its  enlarged, 
instead  of  its  restricted,  sense. 

2.  In  an  action  by  a  citizen  of  the  detached 
territory  to  enjoin  the  sherifiE  of  FIstili  county 
from  collecting  taxes  assessed  by  Estill  county, 
the  court  cannot  riRlitfully  declare  unconstitu- 
tional the  act  detaching  such  territory,  since  It 
is  perfectly  valid  on  its  face,  and  affects,  not 
only  the  parties  litigant,  but  also  all  the  other 
taxpayers  of  both  conn  ties,  none  of  whom  have 
on  opportunity  to  be  heard. 
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Appeal  from  eoart  ol  common  pleas, 
Estill  county. 

"To  be  iimcially  reported." 

Aefion  hy  J.  F.  Walters  against  B.  P. 
ItlchardHun,  aberlH  of  Estill  cuuiity,  to 
enjoin  defendant  Iroin  cullevtlns  taxes  aa- 
aeesed  at^alnet  plaintiff.  From  a  Judg- 
ment overruling  plaiutiH's  demurrer  to 
tbe  answer,  he  appeals.    Iteversed. 

U.  P.  Smith,  for  appellant.  J.  B.  White 
and  Hugh  Riddell,  tor  appellee. 

Pbtor,  J.  During  the  sestUon  of  the 
legislature  for  the  years  18S9  and  1890  an 
act  was  passed  entitled  an  **  Art  to  define 
the  county  line  ot  Estill  county."  The 
recital  ut  that  act  shows  that  the  citifena 
of  that  county  were  unable,  by  reason  of 
the  uncertainty  as  to  the  location  of  the 
bonndtiry  line,  to  know  whether  they 
were  tbe  citizens  of  EhIIII  or  some  other 
county,  and  tlieu  the  act  proceeds  to  de- 
fine the  boundary  Hue  in  such  a  specific 
mode  as  to  remove  all  doubt  as  to  the 
true  boundary  line.  The  title  of  the  act, 
and  all  the  steps  following  the  title,  ehow 
It  to  he  a  valid  enactment,  and  subject  to 
no  constitutional  ohjeetion.  Tiie  legis- 
lation Is  authorized  by  tbe  title,  fur  the 
act  clearly  detlues  the  boundary  of  Estill 
county.  It  is  claimed,  however,  that  the 
title  is  misleading  aud  deceptive,  because, 
upon  the  agreed  facts,  the  legislature,  in- 
stead of  defining  a  boundary  that  was 
uncertain,  abandoned  the  uncertain 
boundary,  and  so  changed  the  line  as  to 
tal<e  lUO  voters  from  the  county  of  Estill, 
and  Included  them  within  the  territory 
of  the  county  o(  Powell,  an  adjoining 
county,  aud  with  these  citizens  taxable 
property  of  the  value  of  $17.5.000  was 
transferred  from  the  county  of  Estill  to 
the  county  of  Powell.  °  The  question 
originated  in  this  manner:  The  sher- 
iff of  Estill  county,  disregarding  the  leg- 
islative enaetnient  of  1X90  defining  tlie 
boundary  of  that  county,  endeavored  to 
colle(;t  the  taxes  of  a  taxpayer  who  had 
been  included  within  the  county  of  Powell, 
by  the  act  of  18!i0,  and  his  property  as- 
setised  in  ISMtill  county  aa  if  no  change  In 
the  boundary  had  been  made.  Tlie  tax- 
payer enjoined  the  sherin  of  Estill  from 
coPtTlni;  payment  In  thnt  way,  innisting 
that  be  owed  his  allegiance  to  Powell 
county,  and  not  to  Estill.  The  nheritt,  in 
answer  to  the  petition  of  the  citizen,  (tbe 
plaintiff,)  set  up  the  fact  that,  although 
the  legtHlative  act  upon  its  face  was  regu- 
lar and  proper,  the  title  of  the  act  bad 
tccn  departed  from,  and,  in  stead  of  de- 
fining un  uncertain  boundary,  the  bound- 
ary of  Estill  had  been  greatly  diminished, 
and  that  of  Powell  greatly  enlarged; 
that  the  boundary  line  had  l>een  changed, 
ami  at  least  160  voters  taken  from  the 
one  county  and  added  to  the  other.  A 
demurrer  was  tiled  by  the  plaintiff  to  the 
answf*r,  aud  overruled,  and,  the  plaintiff 
elpcting  to  stand  by  the  demurrer,  a  judg- 
ment was  rendered  in  favor  of  the  sheriff, 
directing  him  to  collect  the  tax,  upon  the 
ground  that  the  act  under  wlilch  the 
change  of  boundary  was  made  was  un- 
constitutional. At  first  ImpreBslon  it 
would  seem  to  be  a  great  hardship  on 
Estill    county    to     have    its    bouudary 


changed  in  that  mode,  and  that  a  frand 
had  been  practiced  upon  the  legislatorein 
obtaining  an  enactment  that  did  not  in 
good  faith  accomplish  the  object  in  view; 
but  when,  conceding  that  the  representa- 
tives of  tbe  people,  including  the  members 
from  those  counties,  had  full  and  com- 
plete power  over  the  subject-matter,  with 
the  right  to  make  certain  or  to  change  the 
bonndar.7  line  of  either  connty,  can  this 
court  rifrhtfnliy  determine,  in  a  litigation 
between  two  citizens  ot  Estill  connty,  or 
between  a  citizen  of  Estill  and  one  of 
Powell  connty,  that  the  legislature  was 
misled  in  fixing  this  boundary,  or  had  no 
facts  before  it  requiring,  if  the  position  of 
the  appellee  be  the  correct  one,  tbe  loca- 
tion of  tbe  boundary  to  be  at  the  points 
designated  by  tbe  statute  of  1S90,  in  order 
to  remove  ail  doubt  as  to  the  county  io 
which  the  taxpayer  lived?  We  think  not. 
The  legislative  department  ot  the  nuvern- 
ment  had  plenary  power  over  the  subject- 
matter,  and  we  must  assume  that  a  full 
investigation  was  had  of  tlie  wants  of  tbe 
peiipie  of  Estill,  and  the  necessity  for  so 
defining  the  t>onndary  as  we  find  it  in  the 
act,  in  order  to  cure  the  evil  complained 
of.  They  may  have  used  the  word  "de- 
fine" in  Its  enlarged,  instead  ol  Ita  re- 
stricted, sense;  and.  If  tbe  facts  admitted 
by  the  demurrer  are  true,  we  must  then 
assume  that  the  legislature  intended  the 
word  "define"  to  have  this  enlarged 
meaning.  When  the  act  is  perfectly  valid 
on  its  face,  it  would  be  a  dangerous  prec- 
edent to  say  that  the  citizen  could  pre- 
sent a  state  of  facts  in  an  answer  or  peti- 
tion admitted  by  the  opposite  party  to  be 
true  on  demurrer,  or  even  by  the  testi- 
mony ot  witnesses,  so  as  to  Justify  this 
court  in  holding  tlie  act  uneonstltotionai 
when  It  effects,  not  only  the  parties  liti- 
gant, but  tbe  entire  tax  paying  popula- 
tion ot  both  counties,  none  of  whom  are 
iteard  save  the  parties  to  the  litigation. 
Besides,  we  find  numerons  acts  passed  by 
every  legislature  defining  the  jurisdiction 
ot  courts  of  justice,  defining  the  power  ol 
those  In  nutbority,  or  defining  boundary 
lines;  and  in  ail  those  cases  the  powers 
are  either  enlarged  or  restricted,  the  legis- 
lature givina;  to  the  word  "define"  its 
enlarged  meaning;  and  while,  if  tbe  act 
on  its  face  showed  that  the  meaning  was 
restricted,  and  the  legislature  had  paid  no 
regard  to  tbe  title  of  the  act,  we  would 
hold  It  unconstitutional,  where  we  are 
asked  to  leave  the  act,  and  look  to  parol 
proof  for  the  purpose  of  showing  that 
the  legislature  did  not  mean  to  do  ti'.at 
which  it  has  done  by  express  enactment, 
it  would  be  invading  the  province  of  that 
department  of  the  government,  and  work 
Incalculable  mischief.  Why,  then,  did  tbe 
leKlsiatnre  use  the  word  "define"  in  its 
enlarge<l  sense?  The  answer  Is  ttecause 
the  fixing  ot  the  boundary.  If  the  facts  ad- 
mitted by  tbe  demurrer  are  true,  shows 
that  this  was  the  legislative  meaning; 
else  they  would  not  have  taken  a  magis- 
terial district  from  the  one  county,  and 
attached  it  to  the  other.  In  People  v. 
Bradley,  S6  Mich.  447,  it  Is  said  the  words 
to  define  tbe  extent  ot  a  kingdom  or 
country  must  ordinarily  restrict  or  en- 
large tbe  boundary;   and,  further,   "we 


Digitized  by 


Google 


«lr.) 


HOBSON  e.  CABTWBIGHT. 


281 


have  never  beard  ot  any  question  being 
moOe  aa  to  tbe  want  of  authority  tu  en- 
large the  poMeesiooa  of  another  under  a 
power  given  to  define  tbem."  86  Mich, 
462.  It,  therefore,  tbe  ieglfllatnre  Icnew. 
and  we  mast  aMume  It  did,  that  IM 
voters  were  ht-intc  talcen  from  the  one 
connty,  and  added  to  tbe  other,  by  thin 
boundary,  we  must  also  asHanie  that 
soch  was  the  plain  intent,  and  the  word 
"define"  UHsd-  by  that  body  in  its  en- 
larged, and  not  restricted,  sense.  The 
JudKinent  below  is  reversed,  with  direc- 
tions to  sastain  the  demurrer  to  the  an- 
swer, and  tor  proceedings  consistent  with 
this  opinion. 

HoBSON  V.  Cabtwright  et  al. 
(Court  <if  A.ppeai»  of  Kentuchy.    Oct  11, 1893.) 

UOSOITIO:!  IN  OCBI>— BniLDINO  RKSTHIOTIOy. 

A  condition  in  a  deed  proUbitInK  the 
grantor  from  "erecting  any  building  more  than 
one  story  high"  on  bis  adjoining  lot,  so  that  the 
entntee  "should  not  be  Incommoded  in  regard  to 
light  and  air  by  any  high  building,"  does  not 
confine  the  pmntor  to  the  precise  height  of  a 
one-story  builcliug  standing  on  the  premises 
when  the  deed  -vras  eiecuted:  and  hence  the 
condition  is  not  violated  by  the  grantor  in  in- 
crranng  ibe  hdght  of  such  one-story  bniiding 
by  tvo  feet,  so  as  to  malce  it  uniform  in  height 
witli  the  ilret  floor  of  a  building  in  front  nf  it, 
pring  him  an  increase  of  store  room,  rendered 
necfssary  by  the  growth  of  the  town. 

Appeal  from  circuit  eonrt,  Warren  coon* 
ty. 

"To  be  ofDcially  reported." 

Action  by  Joseph  V.  Hobson  a^jalnst  H. 
P.  Cartwright  and  others  to  enjoin  de- 
(endnntsfrom  an  alleged  violation  of  a 
condition  in  a  deed  by  Increasing:  the 
height  ot  a  one-stury  building  on  defend- 
sDtn'  land.  From  a  judgment  for  detend- 
anttt,  plaintiff  appeals.    Affirmed. 

Riidfs,  tSettle  ji  Rudes,  tor  appellant. 
Galloway  Jt  Galas  and  Sima  &  Covington, 
lor  appellees. 

Lewis,  J.    In  May,  1842.  Graham,  How- 
arth  &  Uraham  conveyed  to  Isaac  Newton 
a  parcel  of  land,  fronting  12  feet  on  Main 
Rtreot,  and  extending  back  2lu  feet  to  an 
alley,  in  the  then  town  of  Bowling  Green. 
In  the  deed  was  a   reservation  or  condi- 
tion that  neither  Newton,  nor  his  heirs  or 
asiiigDg,  was  ever  to  erect  any  building  on 
tu«  lot  between  40  and  00  feet  from  the 
Iront    line    thereof,    such    intermedinte 
space  tn  remain  open  to  light  and  air  for 
any  bailding  tbe  grantors   then  had  or 
mlKlit  erect  upon   the  residue  of  lots  02 
anO  58,  not  then  sold   to  him.     Itwasfur- 
thpratlpulated  that  the  grantors  were  not 
to  erect  any    bniiding   more   than     one 
atory  high  on  the  part  ot  said  two  lots 
nwervedlrom  sale  tn  him,  back  of  their  then 
KlHtiDg countingroom ;  the  objectof  that 
asrcemeut,  as  recited  in  tbe  deed,  being 
"lat  said  Newton   was  not  to  be  incom- 
moded in  regard   to  light  In  tbe  back  part 
"'  ilia  premises  by  any  high  buildings  on 
tDFir  preoiises  back  of  theircunntingroom. 
ID  October,  1842,  the  same  grantors  con- 
^e;e(l  tuAtcbinsou  a  parcel  of  land,  front- 
■ne  20  feet  on  the  same  street,  extending 
back  210  feet,  and  adjacent  to  Newton's 
lot,   being   the   same    upon    wtaicii   said 


coantingroom  was  Ritoated.  In  thatdeed 
it  was  recited  that  the  grantors  trans- 
ferred to  the  grantee  all  right  and  privi- 
lege of  light  and  air  reserved  by  them  1» 
the  deed  to  Newton ;  and  it  was  also  stip- 
ulated that  said  AtchluKon,  his  heirs  and 
assigns,  were  to  be  bound  by  the  cove- 
nants contained  In  that  deed,  whirh,  and 
tbe  object  thereof,  were  specially  sot 
forth,  and  that  neither  be  nor  they  should 
ever  erect  any  building  more  than  one 
story  high  on  the  lot  back  of  said  count- 
ingroom.  It  appears  from  the  evidence 
that  on  tbe  Newton  lot  is  a  two-story 
house,  extending  back  40  feet,  now  owned 
and  used  by  appellant  as  a  business  bonse. 
On  tbe  Atchlnson  lot  is  a  two-story  build- 
ing, extendinic  back  60  feet  to  a  one-story 
one,  extending  40  further;  the  whole 
structure,  100  feet  deep,  tteing  owned  and 
use<l  by  appellees  as  a  store  or  merchants' 
house.  This  action  was  brought  in  ISK9 
by  appellant,  claiming,  as  remote  vendee 
under  Newton,  to  enjoin  appellees'  increa»- 
ing  the  height  of  the  one-story  structure, 
which  it  was  alleged  they  were  about 
doing,  and  that  the  evidence  shows  they 
had  done,  to  the  extent  of  about  2  feet,  by 
building  up  the  wall,  it  being  a  brick 
house. 

There  can  be  no  dispute  of  the  easement 
claimed  being  annexed  to  the  lotconveyed 
by  Graham,  Uowartb  tc  Graham  to  New- 
ton, and  consequently  following  It  into 
the  hands  of  appellant,  for  it  was  not 
only  tn  express  terms  thereby  granted, 
but  In  the  subsequent  deed  to  Atchlnson 
specially  reserve^i,  In  place  or  consldera- 
tlou  ot  which  the  New  ton  lot  was  charged 
with  a  reciprocal  easement  ever  since  en- 
joyed. The  only  question,  then,  is  to 
what  extent,  according  to  a  fair  con- 
struction ot  the  two  Graham  deeds,  which 
do  not  esHentially  differ  on  that  subject, 
such  easement  was  intended  to  be  granted 
and  enjoyed  by  Newton  and  those  claim- 
ing under  him  7  And  in  determining  that 
question  regard  must  be  had  to  tbe 
lights  of  the  owner  of  the  servient  estate, 
as  well  as  of  the  owner  of  the  dominant 
estate,  tor  both  deeds  plainly  show  it  was 
not  Intended  to  wholly  deprive  Atchlnson 
and  tbciw  claiming  under  him  ot  the  use 
and  enjoyment  of  the  lot  conveyed,  while 
the  actual  existeuce  of  the  one-story  build- 
ing on  his  lot,  extending,  as  it  did  then 
and  does  now,  60  feet  beyond  the  Newton 
building,  necessarily  restricted  Newton 
and  thiise  claiming  under  him  to  a  par- 
tial and  imperfect  use  of  light  and  air 
coming  from  that  direction;  his  main  re- 
liance therefor  being  the  open  space  in 
rear  of  his  own  building.  But  it  is  some- 
what questionable  whether  it  was  intend- 
ed there  should  be  any  restriction  at  all 
as  to  the  height  of  the  present  one  story 
building,  tor  Atchlnson  was  Inhibited,  in 
tbe  lanRunge  ot  the  deeds,  from  "erecting 
any  building  more  than  one  story  high 
on  the  part  of  said  lot  back  ot  tbe  count- 
inghouse;"  which  restriction  does  not 
seem  to  be  properly  applicable  to  the  one- 
story  building  in  question,  that  some  ot 
the  witnesses  testify  was  at  date  of  the 
dKeds  already  erected  and  being  used,  in 
connection  with  the  two-Htory  building 
in  front,  as  one  business  bouse.    We  will. 
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however,  conHider  and  iletermlne  the  case 
as  If  the  restriction  dhl  appl.v  to  the  struc- 
ture which  appellees  have  uilrled  tu. 

We  think  it  evident  the  parties  had  in 
view,  and  that  the  purpose  uf  the  restrle- 
tlon  was,  t»i  prevent,  the  erection  of  any 
two-story  bnildlntt  back  of  the  coantiog- 
rooin,  or  it  may  be  to  prevent  the  raisini; 
of  the  existliiK  one-story  structure  to  the 
height  <if  a  two-story  bulldinK,  and  that 
It  was  not  Intended  to  unalterably  and 
forever  confine  the  latter  to  the  precise 
height  It  then  was;  for  the  object  of 
granting  the  easement,  as  recited  In  both 
deeds,  was  that^Newton  should  not  be 
incommoded  in  regard  to  Itsht  and  air  In 
the  back  i>art  of  his  premises  by  any  hish 
bnildlnR,"  by  which  was  clearly  meant  a 
two-story  hulldins;.  Moreover,  it  will  be 
observed  that,  while  thn  space  in  rear  of 
Newton's  storehouse  npon  which  he  was 
prohibited  erectioK  any  building  was  par- 
ticularly measured  and  described  by  feet, 
as  was  done  In  respect  to  the  lols  con- 
veyed, the  height  of  such  buildine;  as 
might  he  erected  back  of  the  counting- 
mum  was  simply  limited  to  one  story, 
which  Is  thn  distance  from  one  ftonr  of  a 
hoase  to  another,  that  may  be  increased 
or  decreased  ntwill  without  at  all  destroy- 
ing the  identity  of  the  building.  Itseemsto 
«s,  therefore.  If  the  parties  had  intended 
to  prescribe  a  definite  and  fixed  heigiit, 
above  wbieh  the  one-story  building  was 
never  to  he  Increased,  If  any  restriction  at 
all  is  applicable  to  It,  It  would  have  been 
so  plainly  stated  in  the  deeds;  and,  as  It 
was  not  done,  we  do  not  see  how  appsl- 
lantcancompiain  until  appellees  haveadd- 
ed,  or  are  about  to  add,  another  story  to 
the  present  one-atory  structure,  or  at 
least  until  they  have  made,  orareaboatto 
make,  the  present  story  so  unusually  and 
unreasonably  high  as  to  destroy  all  bene- 
fit of  the  easement,  or  impair  it  to  an  ex- 
tent not  contemplated  by  the  parties. 
The  purpose  of  appelleps  in  IncreasinK  the 
height  of  t!ie  one-stor.y  building  to  the  ex- 
tent of  2  feet,  as  alleged  and  shown, 
was  to  have  the  ceiling  thereof  even  with 
that  of  the  front  building,  thereby  mak- 
ing a  storeroom  of  the  depth  of  10(*  feet, 
having  a  ceiling  of  unUorra  height  from 
front  to  rear.  If  they  had  a  right  to  In- 
crease the  height  of  the  one  story  at  all,  it 
certainly'  has  not  been  exercised  unreason- 
ably, nor,  so  far  as  the  record  shows,  for 
an  impro|)er  pnrpose.  On  the  contrary, 
the  improvement  was  necessary  for  suc- 
cessful operation  of  their  business  as  mer- 
chants, and,  giving  the  deeds  a  ]ust  and 
fairinterpretatlon,  we  do  not  think  appel- 
lant has  been  unreasonably  or  illegally  In- 
commoded. Certainly  he  has  not  been  In- 
commoded by  erection  of  "any  high  build- 
ing," in  meaning  of  the  deeds.  The  only 
possible  ground  upon  which  he  can  found 
a  cause  of  action  is  that  the  actual  height 
of  the  one-story  structurn  at  date  of  the 
deeds  was  Intended  by  the  parties  to  re- 
main fixed  and  nnrhauKed,  whatever 
inight  be  the  future  Increase  of  population 
and  business  uf  Bowling  Green,  and  con- 
sequent necessity  for  changing  and  Im- 
proving appellees'  storehouse  to  corre- 
spond with  changed  and  Improved  meth- 
ods of  doing  buBiness.    Therela nothing  in 


the  language  or  context  of  the  two  deeds 
requiring  such  Interpretation;  and,  for 
the  same  reason  that  has  indnced  tbiw 
and  courts  generally  of  this  conntrr  to  re- 
ject the  English  rule  as  to  prescriptive 
light  to  light  anil  air.  It  shonid  not  be 
given.  That  reason  is  that,  as  stated  In 
Washburn  on  Basements,  (page 4X9, 1  "such 
cunHxructionls  not  suited  to  the  condlt'oa 
of  a  country  growing  and  changing  so 
rapidly  in  all  Its  relations  uf  property,  af) 
well  as  Its  value  and  modes  of  enjoy- 
ment." It  therefore  should  never  be  as- 
sumed. In  absence  of  plain  and  nnambigu- 
ous  words  to  such  effect,  that  parties 
contract  In  relation  to  sale  or  exchange  of 
real  property  with  sole  regard  to  its  pres- 
ent condition,  and  without  at  all  von- 
templatlngur  providing  forfntureehantreii 
and  Improvements  that  may  take  place  in 
or  around  It.  In  our  opinion,  it  was  not 
error  to  dismiss  the  action. 
Judgment  afllnned. 


DicKE.vs  y.  Cave  Hilt.  Cbmbtert  Co. 
(Court  of  Appeal*  of  Kentucky.   Oct  IS,  189S.) 

MaNDAMCS— HlNISTCRIAL  ACTS. 

Mandamus  'will  not  lie  to  compel  a  ceme- 
tery compuuy  to  give  its  written  consent  to  the 
sale  of  II  portion  of  plaiDtififa  lot,  without  wbicb 
consent  >i  sale  would  be  void,  when  it  appears 
that  the  prantinf;  or  withholding  of  nnch  con- 
sent is  not  n  ministerial  act,  within  CinI  Code, 
I  477,  bnt  depends  on  the  company's  Jndgrment 
as  to  whether  its  consent  can  be  siven,  in  vi(>ir 
of  certain  rules  of  the  company  and  acts  of  the 
legislature. 

Appeal  from  cunrt  of  common  pl<>a8, 
Jcffei'son  count.y. 

"To  be  otflclHlly  reported." 

MandnmiiB  by  Sarah  J.  Dickens  agatnHt 
the  Cave  Hill  Cemetery  Company  to  com- 
pel defendant  to  grant  its  consent  to  tlio 
sale  of  a  portion  of  plaintiff's  lot.  Prf>ni 
an  order  dismissing  the  action  npon  de- 
fendant's demurrer,  plaintiff  appeals.  Af- 
firmed. 

Robt.  J.  Elliott,  for  appellant.  Atortna 
D.  Joyea  and  Jobn  W,  Burr,  Jr.,  for  ap- 
pellee. 

Bennett,  J.  The  appellee  is  an  incor- 
porated cemetery  company  In  the  city  of 
Louisville.  As  such  company.  It  baH  tlie 
right  to  sell  lots  to  persons  for  the  burial 
of  their  dead.  Martin  A.  Dickens,  father 
of  tbeappellant, bought  a  lot  insaid  csme- 
tery  for  a  family  burial  ground.  At  bis 
death  he  devised  all  his  estate,  in  general 
terms,  real  and  personal, to  the  appellant, 
except  one  dollar  In  money,  which  he  de- 
vised to  his  son.  The  appellant  contends 
that  she  Is,  under  the  will,  entitled  to  the 
exclusive  right  to  the  said  burial  groand, 
and  has  theright  to  sell  it:  that  purauant 
to  her  right  and  wish  to  sell  150  feet  Bi]uare 
of  said  lot,  retaining  136  feet  square,  she 
advertised  in  the  papers  that  she  would 
sell  said  quantity;  that  she  had  peranns 
to  call  for  inrnrmation  as  to  the  ternan  of 
sale;  that,  being  Informed  as  to  the  terms, 
they  went  to  view  the  lot,  but  were  pre- 
vented from  baying,  and  would  not  buy, 
because  they  were  Informed  by  the  appel- 
lee that  the  appellant  had  no  right  or 
power  to  sell    the  lot,  bnt  the  appellee 
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wonld  and  did  sell  said  partlea  other  bur- 
ial iuts  III  said  ci«metery ;  tbat  she  then  ap- 
plied to  the  appellee  for  permliiBion  to  sell 
Ifiif  feet  square  off  of  her  lot,  lenvtnslSOIeet 
square  auHold;  that  the  appellee  replie«l 
tbat.  as  devliiee  under  her  father's  will. 
Hbe  did  not  acquire  the  exclusive  right  to 
th«  lot.  but  tl)«  deHcendants  of  the  appel- 
lant's brother  had  a  Joint  right  to  said 
lot  for  burial  purposes.  The  appellant. 
takinK  issue  with  the  appellee,  suuffht  by 
this  action  of  maadnmiis  to  compel  the 
apiiellee  to  sive  Its  written  consent  to  the 
sale  of  the  lot.  The  court,  upon  demur- 
rer, difcmianed  the  action.  The  appellant 
faas  appealp<l.  The  appelle(>'8  thirteenth 
and  sixteenth  rules  areas  follows:  "Pro- 
prietom  Khflll  not  allow  Interments  to  be 
Riade  In  thPir  lots  tor  u  remuneration,  nor 
ohall  any  transfer,  nor  any  aRnlgnment  of 
any  lot,  or  any  interest  therein,  be  rnlld 
without  the  written  consent  of  the  appel- 
lee lirHt  had  and  obtained."  "Nor,  under 
unyclrcumstancefl,  shall  any  proprietor  of 
a  lot  sell  any  part  of  his  lot  unlens  the 
part  mold  and  the  part  retained  shell  eac|i 
contain  at  least  ninety  feet  squsre.  The 
appellee  la  also  prohibited  from  selling  lots 
to  persons  of  bad  character."  etc.  The 
act  of  the  leKisIature  of  February  21, 1884, 
amendioR  the  appellee's  charter,  prorides 
aatollowa:  "That  theownersul  lots  shuil 
not  sell  the  privilege  of  burying  In  their 
lots  without  the  previous  written  consent 
of  tiie  appellee.  But  they  may  by  last 
will  and  tefltnment,  or  by  writing  rlirected 
to  the  appellee,  signed  by  such  owners-and 
attested  by  two  witnesses, determine  who 
shall  control  the  right  of  burial  in  tbelr 
lota  after  their  death, "etc.  "That  in  case 
nu  Bucb  direction  is  made  by  last  will  or 
by  writing,  "etr.,"  the  right  of  burial  in  any 
of  the  lota  of  the  cemetery  shall  go  and 
descend  to  the  lineal  descendants  of  the 
orisrinal  owners  thereof,"  etc. 

Tlie  act  supra  provides— F/rst,  that  the 
owners  of  lots  shall  not  sell  the  privilege 
of  burying  In  their  lots  without  the  pre- 
vious written  consent  of  tlie  apfieliee:  cms 
oad,  tbat  the  owner  may,  by  last  will,  or 
by  writing,  attested,  etc.,  say  who  shall 
control  the  right  of  burial  in  said  lots; 
third,  iu  the  absence  of  such  direction,  the 
right  to  burial  in  said  lots  shall  descend 
to  the  lineal  descendants  of  the  owners. 
.Seither  the  charter  nor  by-laws  of  the  ap- 
pellee give  the  owners  of  lots  the  right  to 
devise  the  sume;  but  it  gave  them  the 
right  to  transfer  the  same,  with  the  writ- 
ten consent  of  the  appellee,  and  if  such 
written  consent  was  not  obtained  the 
transfer  was  invalid.  It  seems  that  the 
appeliae  reserved  the  right,  all  the  time,  to 
determine  what  persons  and  families 
should  be  deemed  worthy  to  have  a  burial 
place  In  the  cemetery;  and,  In  order  to  keep 
tbat  matter  under  its  control,  it  declared 
all  transfers  by  the  owners  of  lots  Invalid, 
unless  it  consented  to  the  transfer  by  writ- 
ing. Sucb  being  the  object,  the  serious 
question  wonld  arise  as  to  whether  or  not 
the  object  would  be,  in  many  instances, 
defeated,  it  the  owner  was  allowed  to  dis- 
pose of  his  lot  by  will  (which  Is  one  way 
of  transferring  it)  to  characters  or  to  ol>- 
jects  wholly  objectionable  to  the  appellee. 
Hence,  as  it  seems  to  os,  the  legislature. 


by  the  act  supra,  removed  that  serious 
question  by  conferring  upon  theowner  the 
right,  by  special  devUe  or  writing,  at- 
tested, etc.,  to  say  who  should,  alter  bis 
death,  have  the  right  of  burial  in  his  lot; 
and  It  further  provided  that,  in  the  ab- 
sence of  such  will  or  writlnsr,  the  right 
should  descend  to  his  lineal  descendants, 
etc.  Said  act  further  provides  tbat  the 
discretionary  power  of  the  appellee  as  to 
the  transfer  of  lots,  formerly  existing  only 
by  virtue  of  a  rule  of  the  appellee.  Is  nu- 
thnrized  by  section  1  of  this  act.  Now,  the 
rules  of  the  appellee  as  to  the  trnnHler  of 
lots  by  the  owners,  suhspquently  enlarged 
and  Interpreted  by  the  statute,  supra,  are 
referred  to  for  the  purpose  of  showing  tlie 
substantial,  not  merely  formal,  discre- 
tionary power  of  tlie  appellee  as  to  such 
transfers,  and  the  Invaliillty  of  the  same, 
unless  the  appellee  exercised  Its  discre- 
tionary power  in  reference  thereto  by  con- 
senting, in  writing,  to  the  transfer.  So 
the  question,  then,  arises,  is  tlie  writ  of 
mamlamua  the  proper  remedy  to  procure 
that  consent  In  case  it  Is  wrongfully  with- 
held? Section  477,  Civil  Code,  says  that  a 
writ  of  manilamtm  is  on  order,  by  a  court 
of  competent  jurisdiction,  ct>njnianding  an 
executive  or  ministerial  oftlrer  to  do,  or 
omit  to  do,  an  act,  the  performance  or 
omission  of  which  is  enjoined  by  lacv.  It 
is  well  settled  by  this  court  (see  ('assidy 
V.Young.  [Ky.]  17  «.  W.  Rep.  485)  that, 
to  entitle  a  party  to  this  writ,  the  ofllcer's 
duty  must  be  strictly  ministerial;  but,  if 
he  may  act  in  the  premises  according  to 
his  Judgment  and  discretion,  then  manda- 
maa  wilt  not  lie  to  control  hiii  judgment 
and  discretion,  even  though  that  judgment 
and  discretion  are  at  variance  with  what 
is  clearly  right  or  dutiful  In  the  premises. 
Here,  as  said,  as  to  whether  or  not  the 
appellee  should  consent  to  the  sale  of  said 
lot  depended  upun  its  Judgment  as  to 
whether  or  not  Its  consent  was  within  the 
pnrvlHwand  meaning  of  the  rules  and  law, 
snprn,  in  n'terence  thereto;  and,  if  the  ap- 
pelleeshould  abuse  or  withhold  its  consent 
when  it  ought  to  give  It,  it  seems  to  us 
that  the  remedies  that  equity  affords  in 
such  cases  are  ample  and  suificient. 
The  Judgment  is  uitlriued. 


Davis  ▼.  Jrnrins  et  al. 
(Court  cf  Appeal*  of  Kcnttusku.    Oct  S,  1893.) 

BOMBSTSAD— ReLINQUISBMBNT  BT  MoRTOAOB— 

VaUDITV   or  KXECUTION. 

l.Gen.  St.  c.  33,  art.  13,  f  13.  provides 
tbat  the  rigbt  to  a  honipstrad  shall  not  be 
waived,  nor  dower  relinnuishtHl,  except  by  a 
■written  convpyance  thereof,  siRned  by  the  hus- 
band and  wife,  and  acknowledged  and  reeordcd. 
Held,  that  the  homeRtead  ri^ht  of  the  wife  is 
barred  by  jomlng  with  her  buHband  iu  the  exe- 
cution of  a  mortgage  of  the  latter's  land,  where- 
in it  is  recited  that  she  "hereby  waives  right  of 
homestead  and  dower  in  and  to  the  real  estate 
mentioned  In  this  raortgaBe,"  though  her  name 
does  not  appear  in  tlie  (rranting  olarise. 

2.  Gen.  St.  c.  81,  i  17,  prorides  that,  "un- 
less In  a  direct  proceeding  agniiiat  himself  or 
his  sureties,  no  fact  officially  stated  by  an  officer 
in  respect  of  a  matter  about  which  he  la  by  law 
required  to  make  a  statement  in  writing 
•  •  •  shall  be  called  in  miestion,  except  on 
the  allegation  of  fraud  in  the  party  benefited 
thereby,  or  a  mistake  on  the  part  of  Uie  officer.** 
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Beld  that,  in  an  aettoa  to  foreclose  a  mortnge 
on  a  homestead,  the  ralldity  of  Its  execution 
cannot  be  questioned  by  the  wife  of  the  mort- 
gajror  on  the  Kronnd  thnt  she  executed  the  same 
under  duress  of  her  husband,  in  the  absence  of 
fraud  on  the  part  of  the  mortgagee  or  mistake 
on  the  pnrt  of  the  officer  who  certified  to. the 
acknowledfrment. 

3.  A.  judfrment  br  default  atminst  a  hn*- 
iMtnd  niul  -n-ife,  forecloginc  a  mortgaee  on  a 
homestead  in  which  t>oth  had  Joined,  will  not  be 
set  nside  at  a  subsequent  term  of  court  on  the 
petition  of  the  wife,  which  only  questions  the 
raliditj  of  the  mortgage. 

Appeul  Irom  circuit  court,  Hardia  coun- 
ty. 

"To  be  officially  reported." 

Petition  of  L.  A.  Jonklna  and  another 
against  Emily  Daviti  fur  a  decree  vacBtinK 
a  Jtirlxment  of  foreclosure  aRainRt  their 
hoineHtead.  The  petition  waa  granted, 
and  (leiendunt  appealo.    Reversed, 

J.  U.  Vantaeter,  J.  8.  S/irifot,  and  J.  W, 
Push,  for  appellant.  S.  U.  basb,  for  ap- 
peileea. 

Benkrtt,  J.  In  18S3,  S.  H.  Jenltins, 
huslinnd  of  the  appellee  L.  A.  Jenkinti,  and 
tlie  Hald  appellee  L.  A.  JenkinH,  executed 
a  mortgage  on  a  house  and  lot,  the  prop- 
erty of  S.  H.  Jeuking,  situated  In  West 
Point,  Hardin  county,  Ky.,  toHecure  the 
payment  of  borrowed  money.  Tliereafter 
S.  U.  Jenkins,  in  contemplation  of  Innoi- 
vency,  made  an  aaslsnnient  for  the  benefit 
of  creditors.  The  assignee  instituted  suit 
In  the  Hardin  circuit  to  liave  the  estate 
settled  and  distributed  anions  the  credi- 
tors. Emil.r  Unvls,  as  creditor  and  mort- 
ea>i;ee.  whs  made  deteadant  to  that  ac- 
tion. She  instituted  a  cross  action 
against  8.  H.  Jenkins  and  the  appellee  L. 
A.  Jenkins,  by  wliich  shesonsrht  to  have 
her  mortgage  lien  on  the  jionseandlot 
enforced.  {Summons  on  the  cross  petition 
was  duly  executed  on  S.  U.  and  L.  A. 
Jenkins,  and  Judgment  by  default  was 
tberealter  rendered  on  the  cross  petition 
against  S.  H.  and  L  A.  Jenkins  for  said 
mortgage  debt,  and  foreclosing  the  mort- 
gage lien  on  the  house  and  lot  to  satisfy  said 
debt.  Mure  than  a  year  tliereufterand  aft- 
erthe  term  of  court  at  widch  thejuilgment 
forecioRing  the  mortgage  was  rendered, 
the  appellee  oy  petltinn  made  known  to 
the  court  that  her  husband,  S.  H.  Jenkins, 
had  been  since  the  execution  of  the  mort- 
gage adjudged  a  Innatic,  and  wan  then 
confined  in  the  lunatic  asylum.  She  also 
alleged  that  her  name  did  not  appear  In 
the  granting  clause  of  the  mortgage,  and 
tbnt  her  husband  had  procured  her  signa- 
ture thereto  and  acknowledgment  by 
duress;  hence  she  and  her  infant  children 
nere  untitled  toa  humestead  in  said  bouse 
and  lot.  The  court,  upon  Hnal  hearing  of 
that  part  of  the  case,  set  aside  the  Judg- 
ment theretofore  rendered  foreclosing  the 
mortgage,  and  adjnriged  that  L.  A.  Jenk- 
inH, by  reason  of  the  matters  set  up  by 
her,  bad  not  relinquished  her  homestead 
In  said  house  and  lot;  consequently  al- 
lowed her  u  hornet tead  therein.  From 
that  Judgment  Emily  Davis  ap|)eal8. 

It  is  true  that  L.  A.  Jenkins'  name  does 
not  appear  in  the  clause  granting  tbe  title 
to  said  house  and  lot.  She  had  no  title 
thereto.    But  she  did  have  an  inchoate 


right  to  homestead  and  dower  in  satd* 
house  and  lot,  which  she  could  not  b» 
deprived  of  except  by  her  own  act,  exer- 
cised in  the  manner  pointed  out  by  the 
statute.  The  statute^  upon  these  subjects 
provides  that  the  right  toa  homestead 
shall  not  be  waived,  nor  dower  reiin- 
quishe<l.  except  by  a  written  conveyance 
thereof,  signed  by  the  hashand  and  wife, 
and  acknowledged  by  tbem,and  recorded, 
etc.  Now,  the  title  to  the  real  estate  was 
In  the  husband,  8.  H.  Jonkina;  and  tbe 
wife,  L.  A.  Jenkins,  owned  no  interest 
therein  whatever.  She  was  only  entitled 
to  an  inchoate  right  to  homestead  and 
dower  therein,  which  she  could  waive  and 
relinquish  by  deed  signed  by  herself  and- 
husband  for  that  purpose,  and  duly  ac- 
knowledged and  recorded,  etc.  Now, if  she 
Joins  in  that  part  of  the  body  of  the  deed 
conveying  the  homestead  and  dower  by 
apt  words  to  convey  said  Interests,  that 
is  a  compliance  with  tiie  statute  upon 
that  subject.  The  mortgage,  in  reference 
to  the  waiver  of  homestead  anil  duwer 
by  Mrs.  T,.  A.  Jenkins,  reads:  "And  Mrs. 
L.  A.  Jenkins,  wife  of  S.  H.  Jenkins,  liereby 
waives  right  of  homestead  and  dower  in 
and  to  tbe  real  estate  mentioned  In  this 
mortgage."  H.  U.  Jenkins  and  she  signed 
and  acknowledged  the  mortgage,  which 
was  recorded.  The  rule  above  laid  down 
was  complied  with. 

As  said.  Judgment  was  rendered  by  de- 
fault, subjecting  the  bouse  and  lot.  Trbich 
included  the  homestead,  to  the  payment 
of  tlie  mortgage  debt;  and  about  a  year 
thereafter  the  court  allowed  L.  A.  Jenkins 
to  set  aside  the  Judgment,  and  assert  and 
obtain  a  homestead  in  tite  same.  This 
c<iurt,  in  the  case  of  Harpendlng's  Bx^r  v. 
Wylie,  13  Bush,  158,  decided  that  a  Judg- 
ment by  default,  rendered  againat  a 
married  woman  in  conjunction  with  Iter 
husband  at  one  term  of  court,  decreeing 
the  sale  of  their  homestead,  could  uot,  at 
the  instance  of  the  married  woman,  be 
set  aside  at  a  subsequent  term  of  court, 
except  by  proper  proceedings  to  vacate 
or  modify  the  Judgment;  tliat  the  Judg- 
ment rendered  at  the  former  term,  after 
that  term  had  expired,  was  res  ndjadlr- 
catu  even  as  to  a  married  woman.  See, 
also,  Honaker  v.  Cecil,  Hi  Ky.  203, 1  8.  W. 
Bep.  it»2,  and  Hill  v.  Lancaster,  8S  Ky. 
343, 11  8.  W.  Rep.  74.  According  to  these 
cases,  the  appellee  L.  A.  Jenkins  had  no 
right,  upon  the  state  of  case  presented  by 
her,  to  have  the  Judgnaent  subjecting  the 
homestead  set  aside  1. 1  a  subsequent  tern 
of  court.  Besides,  section  17,  c.  Ml,  Gen. 
St.,  provides  that,  "unless  in  n  direct  pro- 
ceediuK  against  himself  or  bis  sureties,  no 
lart  otticlally  stated  by  an  officer  in  respect 
of  a  matter  abo  It  which  he  is  by  law  ns 
quired  to  make  a  statement  in  writing, 
cither  in  the  form  of  a  certificate,  return, 
or  otherwise,  shall  be  called  In  question, 
except  upon  the  allegation  of  fraud  in  the 
party  benefited  therebj-,  or  a  mistake  on 
the  part  of  the  officer."  Tbe  statute 
supra  relates  to  the  certificate  of  the  olB- 
rer  who  is  required  to  make  it.  and.  ex- 
cept for  the  fraud  in  the  party  benefited, 
or  a  mistake  in  tbe  officer,  the  certificate 

H3en.  St.  c.  88,  ait.  13,  I  U. 
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(■  eonelnsirs  ai  to  tbe  nattern  -therein 
•contained,  anleas  In  a  direct  procecdine 
-aKalnHt  the  officer  or  Ills  stiretlea.  See 
Pribble  r.  Hall,  13  BaRh,  «1.  It  Is  not  al- 
leged, nor  la  there  any  proof,  that  there 
wan  fraad  In  tbe  mortKHKeea  In  obtaining 
•certificate  of  acknowleil^ntent,  nor  of  a 
miatake  by  the  otflcer.  Now,  tbe  certifi- 
cate of  the  clerk  beInK  conrluRlve  that  Li. 
A.  Jenkina  duly  and  voluntarily  executed 
-and  acknowledged  the  mortiiaKe,  and 
there  being:  no  fraud,  or  notice  of  the  a1- 
Ifijred  fraud  by  S.  H.  .Tenklns,  on  the  part 
■of  the  mortKaKees,  and  they  belnR  other- 
wtae  Innocent  purchaserR  for  value,  they 
are  not  affected  by  the  alleged  fraud;  and 
tbe  murterage  niuBtbehelU  valid,  and  as 
passinf?  the  appellnea'  homestead.  See  tbe 
•ease  aupra,  p.  66.  The  jadgnient  Is  re- 
veraed,  and  canne  remanded,  with  direc- 
tions to  proceed  conaiateutly  with  this 
-opinion. 

Eaki.n'b  et  al.  v.  Eakins  et  ah 

ICovrt  qf  Appeals  qf  KenJtwky.    Oct  13,  ISIIS.) 

8CBOOI.8  ASD  JScnooL  Districts — ^Taxation— Cos- 
.^TiTUTioXAi.  Law —Assessment    and    Cou.ec- 

TIOX. 

1.  White  tnTpayors  of  a  school  district,  so- 
-faig  to  enjoin  the  collection  of  a  tax  levied  un- 
der an  act  authorizing  it.  and  providing  for 
-snbmttting  the  nncstion  of  levying  it  to  the 
white  voters  of  tnc  district,  onnnot  object  that 
colored  tnxpnyers  were  not  nllowed  to  vote  on 
the  question,  ulnce  they  are  not  injured  thereby. 

2.  Act  Mnrrli  14.  ISK).  authorized  the 
-tmstees  of  a  school  district  to  submit  to  the 
white  voters  thereof  the  question  whether  the 
•district  should  be  taxed  at  a  rate  not  exceeding 
a  certain  amount,  and  a  per  capita  tax  not  ex- 
-ceeding  a  certain  amount  be  imposed  on  each 
inale  person,  for  tbe  purpose  of  erecting  a 
«cbool  building.  HM  that,  in  support  of  the 
TallditT  of  the  act,  the  court  would  presume 
«liat  the  legislature  intended  that  the  persons 
and  property  of  white  persons  only  should  be 
taxed. 

3.  Act  March  14^  1800,  authorized  the 
trustees  of  a  school  district  to  submit  to  the 
voters  thereof  the  nnestiou  whether  the  dis- 
trict should  be  taxed  at  a  rate  not  exceeding 
a  certain  amount,  and  a  per  capita  tax  be  im- 
posed not  exceeding  a  certain  amount,  for  the 
farpoae  of  erecting  a  school  building.  An  elec- 
tion was  held,  and  a  mnjority  of  votes  were 
cast  in  favor  of  the  tax,  but  the  notices  of  tbe 
election  did  not  state  that  the  trustees  had 
fixed  any  rate  of  taxation.  HM,  that  the  omis- 
sion was  immaterial,  as  a  discretion  was  given 
by  the  act  to  the  trusteos,  and  sanctioned  by  the 
voters,  to  G.t  such  rate  as  might  be  necessary. 

4.  An  net  having  authorized  the  trustees  of 
a  school  district  to  submit  to  the  voters  the 
<incscion  of  imposing  a  tax  not  exceeding  a' cer- 
tain amount,  for  the  purpose  of  bniuling  a 
•choolhouse.  nnd  a  majority  of  the  voters  hav- 
<ng  authorized  the  tax,  tbe  trustees  entered  in  a 
book  called  a  "tax  book"  a  list  of  the  names  of 
taxpayers,  and  opposite  tbe  name  of  each  the 
val"«-  iif  bis  nroperty,  taken  from  the  county  as- 
aessor's  books,  and  the  school  tax  assessed 
agaiust  him  at  the  maximum  rate  fixed  by  the 
act.  They  also  made  an  entry  in  sub::tance 
that  they  had  selected  one  E.  to  collect  the  tax, 
and  return  a  true  statement  of  the  same.  It 
appeared  from  testimony  that  the  trustees  did 
fix  tbe  rate,  though  no  foamal  entry  was  made 
of  it.  Held,  that  tbe  entries  were  equivalent  to 
a  formal  order,  and  E.  was  authorized  to  collect 
the  taxes. 

5.  Tbe  fact  that,  after  an  act  Is  passed  au- 
thorizing the  trustee*  of  a  school  district  to 
OTbmit  to  tb«  voters  thereat  tbe  questioa  of 


taxation  of  their  property  and  persons  for  Hia 
purpose  of  erecting  a  school  bnilding,  the  super- 
intendent of  public  schools,  as  he  has  the  ponrer 
to  do,  carves  another  district  out  of  the  terri- 
tory composing  such  district,  does  not  render  a 
subsequent  election  in  the  remaining  part  of  the 
district,  and  a  tax  on  the  property  therein,  void, 
where  no  one  in  the  new  district  is  permitted  to 
vote,  or  is  taxed. 

Appeal  frijiu  court  of  common  pleaa, 
Henderson  coanty. 

"Not  to  be  ofHclnlly  reported." 

Action  by  E.  O.  Enklns  and  others 
against  C.  \V.  Eakins  and  others  to  enjoin 
the  collection  of  taxes.  From  a  judgment 
dlsRolving  a  temporary  injunction,  and 
disitiiHsinK  tbe  action,  plaintiffs  ai)peul. 
Attlnued. 

Yi'aniunX  Lockett,  for  appellants.  S.B. 
&  R.  D.  Vance,  for  appellees. 

Lewis,  J.  An  oct  for  tbe  baneflt  of  com- 
mon school  districts  Nos.  83  and  !)4  of  Hen- 
deraon  county  was  pawMed  and  approved 
March  14, 1800,  aathori7i(ig  the  trusteeu  of 
said  districtM,  consolidated,  to  submit  to 
quallfletl  white  voters  thereof  at  a  general 
or  special  election  tbe  qnestlon  whether  the 
district  Hball  be  taxed.  In  discretion  of  the 
tniflteen,  at  a  rate  not  exceedluH  75  cents 
on  9IIKI.  and  a  per  capita  tax  of  not  ex- 
ceeding f  .5  npon  each  male  person  over  :>l 
years  of  ag«,  for  the  purpose  of  erecting 
a  suitable  school  building,  nnd  creating  a 
fund  necessary  to  Insure  pa.v  of  teachers 
for  a  ten-months  school  each  year  for  a 
period  not  exceeding  flvs  years.  The 
election  having  been  held,  at  which  votes 
of  a  majority  of  tbose  voting  were  cast  in 
favor  of  the  tax,  and  the  person  selected 
by  the  trustees  for  the  pnrpone  having 
proceeded  to  collect  the  tax,  this  action 
was  brought  May  19,  ISSIl,  by  appellants, 
taxpayers  of  the  district,  agalnHt  appel- 
lees, three  of  wliom  are  trustees  and  one 
the  ctdlector,  to  enjoin  perpetually  such 
collection.  And  this  la  un  appeal  from 
final  judgment  dlBSolving  the  injunction 
temporarily  obtained,  and  dismissing  the 
action. 

Various  grounds  for  reversing  the  Judg- 
ment are  urged  In  argument,  that  we  will 
consider  In  order. 

1.  Tbe  act  autl^rlsed  ODl.y  white  per- 
sons to  vote  at  the  elections,  and  ceru 
talnly  It  negroes  ivsiding  within  the  dis- 
trict can  be  taxed  for  the  purposes  set 
forth,  being  at  the  same  time  denied  the 
right  to  vote  at  such  election,  their  con- 
stitutional rights  would  l>e  violated.  But 
appellants  cannot  make  that  ot>Jectlon, 
for  two  reasons:  /^Yrsf,  being  white  per- 
sons, they  are  not  Injured,  nnd,  BR  has  been 
more  than  once  deelrleil  by  this  court,  can- 
not complain ;  second,  tiie  act  fairly  con- 
strued does  not  subject  the  property  or 
persons  of  negroes  In  the  district  to  taxa- 
tion; for  while  It  is  not  expressly  provid- 
ed that  only  persons  and  property  of 
white  persons  are  to  be  taxed.  It  would 
be  Ro  plnliily  unjUHt  and  unconstitutional 
to  tax  negroes,  uiiler  the  clrcuniRtances, 
that  it  Is  the  duty  of  the  court  to  presume 
that  the  legislature  never  intended  it  to 
be  done. 

2.  Ti»«  notices  of  the  election  appear 
from  tbe  evidence  to  have  been  given  the 
leugtb  of  time  previous  to  the  election 
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and  poRted  at  the  namber  of  places  re- 
qaireil  by  the  art.  and  alHo  subntaiiMnlly 
Informed  those  tntereated  o(  the  rime  and 
place  at,  and  the  piirpoeeii  for  wbtcb,  the 
election  woald  be  held. 

3.  liy  the  act.  nx  will  be  observed,  only 
the  niaxiinuin  limit  of  taxation  wrh  pre- 
Bcrlhed,  the  iPKlHlntare  evidently  Intend- 
InK  to  Klve  to  the  tniBteesdlHcrctlon  to  tlx 
tlie  precine  rates  of  taxation  to  be  ae- 
oeBRed.  both  ad  ralonni  and  capitation. 
Bat  the  trusteed  do  not  appear  to  have 
fixed  or  stated  In  the  notices  what  would 
be  such  rate,  the  qnestlon  sabmltted  be- 
ins;  whether  the  district  Rhoald  be  subject- 
ed to  taxation  for  the  purposes  mentluned, 
not  exceeding  the  limit  prescribed  In  the 
act.  We  do  not.  however,  rejrard  that 
omission  as  material,  la  view  of  tbe  fact 
that<llHcretIun  was  (civenby  the  statute  to 
the  trontees,  and  sanctioned  by  the  major* 
Ity  of  those  votlnK,  to  fix  sDch  rate  as  might 
be  necessary  to  accomplish  the  objects 
contemplated.  But  there  ouKht  to  have 
been  some  order,  or  equivalent  of  it,  in 
their  book,  fixing  the  rate  of  taxation  aft- 
er. If  not  before,  the  election,  as,  without 
it,  the  collector  appointed  by  them  was 
wlth<iut  any  authority  whatever  to  col- 
lect the  taxes.  A  book  was  produced  in 
evidence  by  one  ot  the  trustees,  called  by 
blm  a  "tax  book,"  In  which  there  was 
an  entry  in  substance  that  the  trustees 
had  sworn  C.  W.  Eaklns  to  collect  said 
school  tax,  and  return  a  true  statement 
of  the  same  to  the  trustees.  And  in  the 
same  book  Is  a  list  of  names  of  taxpay- 
ers, opposite  to  each  of  which  appears 
tbe  value  of  his  property,  taken  from  the 
county  assessor's  books,  and  tbe  school 
tax  aHsesaed  ajrainst  him  at  the  rate  of  76 
cents  on  each  f  lOU  worth  of  his  property, 
and  95  poll  tax.  The  same  witness  stat- 
ed Ihut  the  trustees  did  fix  the  rates  men- 
tioned, but  no  furnial  entry  was  made  of 
it  in  their  book.  Bat  It  seems  to  us  that 
the  entry  of  each  taxpayer's  name,  and 
the  amountof  tax  due  from  him  accordinii 
to  the  rates  men  tinned,  should  be  retcard- 
ed  as  equivalent  ti»  a  formal  order,  and  as 
authority  to  the  person  appointed  to 
Collect  the  amount  ot  taxes  tbns  ascer- 
tained and  assessed  jigainst  each  tax- 
payer. 

4.  It  appears  that  districts  83  and  84 
were  consolidated  Into  one  district  called 
and  known  as  "Roburds  UlHtrict,**  and 
the  act  authorized  the  question  to  be  sub- 
mitted to  the  voter  thereof,  and  (he  taxa- 
tion, in  case  of  a  majority  of  votes  beini; 
cast  in  favor  of  it.  was  provided  to  be  lev- 
ied and  collected  of  the  property  of  per- 
sons therein.  But  the  superintendent  of 
public  schools  in  Henderson  county  testi- 
fied on  the  trial  that,  on  the  day  of  the 
election  in  question,  he  carved  out  of  the 
territory  of  tlie  Koburds  district,  another. 
No.  75.  and  that  no  person  residing  there- 
in was  permitted  or  did  vote  at  the  elec- 
tion. And  the  argument  Is  made  by  coun- 
sel that  such  change  of  the  district  ren- 
dered the  election  void  and  of  no  effect.  It 
will  not  do  to  say  that  the  act  was  in- 
tenied  to  fix  the  boundary  of  the  two 
districts,  consolidated,  unchangeable  tor 
all  time.  Nor  do  we  see  how  those  left  Id 
Kobards  district  were  prejudiced  by 


ening  the  boundary  thereof ;  for,  after 
all,  the  purpuM  waa  to  impose  the  apeclal 
tax  on  the  people  ot  that  district,  th» 
identity  of  which  was  not  de8tro.Ted,  on- 
ly iu  case  a  majority  of  those  upon  whom- 
the  burden  would  fall,  and  who  would  ra- 
ce! ve  exclusively  the  benefltH,  voted  in  fa- 
vor of  It.  The  superinteodent  had  tbe 
power  to  make  the  change,  whereby  tboiie 
put  In  district  75  were  at  the  same  time  re- 
lieved of  the  proposed  taxation,  and  cut 
off  from  the  prlvilece  of  voting  upoo  the- 
question.  Ic  seems  tu  us  that  as  all  tlie 
conditions  and  requirements  of  the  spe- 
cial act  were  substantially  complied  with, 
and  a  majority  of  the  voters  in  the  Uo- 
bards  district,  as  constituted  when  tb» 
election  was  held,  voted  in  favor  of  the- 
tax,  the  trustees  had  the  right  to  asaefv 
the  amount  due  from  each  white  taxpay- 
er ot  tbe  district,  as  they  did  du,  and  ap- 
point a  person  to  collect. 
Judgment  affirmed. 


CoFFBT  et  al.  V.  Proctor  Coal  Co.  et  mt. 
{Court  vf  AppeaU' of  Kentucky.  Oct  15,  1S93.) 
Opssiixo  Jodomsxt— New  Trial— Nkwlt-Dwcov- 

ERED  ETIDSXCE — IXFANXV. 

1.  Parties  who  were  brooKht  before  the 
court  by  service  of  suuimoiis  cauuot,  after  ex- 
piration of  the  term  at  which  judmneDt  waa 
rendered  in  the  action,  anlc  a  new  trial  on  the 
grouDd  of  errors  in  the  procee<iin|(8  which  do 
not  render  tbe  judionent  void,  and  which  could 
have  been  corrected  on  appeal. 

2.  A  judgment  foreclusinK  an  absolute  deed 
intended  ns  a  mortgage  executed  by  defendttots' 
father  will  not  be  opened,  and  a  new  trial- 
cruuted,  on  tbe  ground  of  newly-discovered  evt- 
deiicu  tlint  the  iiiorteacee  biui  taken  from  tbe 
land,  and  conTerte<l  to  hia  own  use.  tiniber  and 
coal  which  should  have  been  credited  on  the 
mortgaKe,  where  it  appear*  that  defenilanta 
could  have  discovered  auch  acta  before  the 
judgment,  if  they  hnil  used  reasonalile  diligence 
in  looking  after  their  interest  In  the  property. 

3.  The  fact  that  aome  of  the  defendants 
were  Infanta  when  the  foreclosure  auit  was  in- 
stituted, and  no  guanlian  ad  litem  waa  appoint- 
ed, iti  iuiuiaterial,  where  tber  became  of  age 
several  years  before  the  judgment  was  ren- 
dered, and  were  made  parties,  and  were  all 
fully  aware  of  the  pendency  of  the  suit  and 
Its  object 

Appeal  from  court  of  common  pleas,. 
Whitley  county. 

"Not  to  be  officially  reported." 

Action  by  John  S.  Van  Winkle  and  others 
against  George  A.  Coffey  and  others  to 
foreclose  a  mortgage.  After  a  Judgment 
anclsuletliereunder,  defendaots  filed  a  peti- 
tion for  a  new  trlni.  which  was  denied, 
and  tliey  appeal.    Affirmed. 

N.  A.  Uivlmrdaon,  for  appellants.  Hill 
<ft  Denbam  and  J.  W.  Aleoro,tor  appellees. 

Bknnrtt,  J.  John  S.  Van  Winkle  and 
the  appellants' father  and  others  owned 
jointly,  but  in  unequal  portions,  large 
bodies  of  land  lying  in  Wiiitley  county, 
Ky.,  and  in  the  state  of  Tennessee,  in 
18S1  said  Van  Winkle  instituted  suit  in 
the  Whitley  circuit  court  against  the  ap- 
pellants, as  the  heirs  of  B.  S.  CotTey,  to 
Ruhjcct  their  IntereHt  in  the  land  lylnc  In 
Wliltlpyrounty.  The  petition  stated  that, 
in  isas,  B.  S.  Coffey,  by  a  writing  which, 
upon  Its  face,  conveyed  to  Vao  Winkle  bis 
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Intprest  lo  said  land  absolutely,  tor  the 
cuuaideratiun  of  fl.600,  but  the  convey- 
ance wuH  intender]    to   be  a  mortgage  tu 
ewure   tb<>  payment  ot   that  aum.     The 
petition  aHketl   that  the  writinff    be  de> 
vlared  a  niurtgaire,  and  that   the  Hen   be 
enforced  upon    the  Inud    tu  Matlafy  said 
debt,  with  interest  thereon  {rom  IMi8,  enb- 
]ect,    however,  to  a  credit  of  foUU  an  o( 
date  1SS1,  vhicb  Van  Winkle  expected  to 
be  able  to  realise  out  ol  the  TenneHsee 
landH,  which  auiii  be  vraa  willlnu;  to  allow 
as  a  cr«<lit  in  advance  of  realisinK  it.    Aft- 
erHiiineaniendmeuts  were  tiled  maklnfinew 
partleH  In  view  of  the  sale  of  eaid   land  hy 
Vail  Winkle,  and  eome  additional  allega- 
tioiiH  in  reference  to  the  subject-matter  ol 
tlie  urij^nal  action,  and  the  evidence  was 
taken,  a  judKtnent   was  rendered,  June, 
\SH7,  enforcing  the  mortKaKe  lien  upon  the 
land,  and  it  wan  sold  to  aatlHfy  the  Hen 
for  about    fl.lOO  and   interest  thereon. 
The  appellants  were  made  parties  to  this 
action,  and  were  before  the  court  by  som- 
"lons:  but  they  did  not  answer  March  12, 
1889:  and  after  said  term  at  which  the 
indcrmvnt  was  r»ndered,  and  after  the  snle 
and  runilrmatlon,  the  appellants  filed  their 
petition  hi   the  Whitley  circuit  eonrt  for  a 
new  trial  ol  said  case.    They  set  up  and 
urice  about  10  grounds  for  a  new  trial.    It 
is  not  worth   while  to  go    over  all  the 
grounds  nerliitiiu;  It  Is  sufficient  to  say 
that  nearly  all  of  them  relate  to  errors  In 
tiie  court  proceedings,  none  of   which  ren* 
dered  thelndgraent  void,  and  which  could 
havp  been  corrected  on   appeal;  and,  the 
appellants  having  failed   to  aiipeal  from 
StiIU  Juilanient.  they  must  auhmit  to  the 
iotlKment  as  to  those  errors.    They  are 
not  grounds  tor  a  new  trial  after  the  term 
has  expired. 

But  the  appellants  allege  that  Van  Win- 
kle, and  those  claiming  under  him,  before 
the  decretal  sale,  took  valuable  tlmberaiid 
coal  from  the  Whitley  eonnty  lands,  and 
converted  the  same  to  their  own  use,  the 
valae  of  wlilch  onght  to  be  applied  to  the 
niortKBge  debt.  Uf  coun>e,  that  matter 
dill  not  npiienr  in  the  Van  Winkle  Cuse; 
and  it  would  be  a  ground  for  a  petition 
tiira  new  trial,  utter  the  term  at  which 
the  ludgmt-nt  was  rendered.  In  a  proper 
state  uf  case;  which  state  of  rase  is  that 
the  new  evidence  relied  upon  miiH*  l>e  such 
as  the  party  whs  unable  to  discover  before 
the  trial,  by  the  use  ot  reasuniible  dill- 
Kence;  bnt  it  must  be  new.  not  merely 
cumulative,  nnd  of  snch  a  character  as  to 
•Btisfy  the  Jndlclal  mind  that  It  will,  on 
another  trial,  change  the  result  of  the  for- 
mertrial.  Urnnting  that  the  evidence  in 
support  of  this  ground  \*  sulflcient  to 
cliaiiite  the  rertult  ou  another  trial,  yet  the 
other  essential,  to  wit,  that  it  could  nut 
have  lieen  discovered  by  the  use  of  reason- 
able diligence,  is  wanting;  because,  if  the 
pnrtles  cumniitted  tlie  acts  now  com- 
plained of.  they  did  it  open-hundPd,  and 
from  time  to  tinieroryearii,undln  reference 
to  the  appellants'  property,  and  which 
the  suit  admitted  was  their  proper  y: 
4ii(}  it  Is  folly  to  say  that  they  could  not 
bare  discovered  that  said  acts  hud  been 
romniltted,aud  were  being  committed,  by 
tb<>  use  ol  n>aMonabli>  diligence.  Now,  the 
eviiUuce  ol  Van  Winkle,  taken  and  read  in 


the  Van  Winkle  Cnse,  diacloaes  the  fact 
that  the  Tennesseelandshad  been  sold  nn- 
der  n  chancery  decree  foreclosing  anld 
mortgage  to  Van  Winkle,  at  the  sum  ol 
foOO.  and  the  title  made  to  him.  and  the 
$oOO  were  credited  on  tite  Kentucky  Judg- 
ment. Now,  there  was  evidence  produced 
In  the  case  that  Van  Winkle  had  proceed* 
od  against  the  Tennessee  In nds  belonging 
to  the  appellants,  and  had  purchased 
them.  And  If  they  failed  to  look  after 
their  own  Interest  in  reference  to  sold 
lands,  and  treated  the  evidence  ot  Van 
Winkle  as  true  in  reference  thereto,  and 
suffered  Judgment  to  be  rendered  upon  the 
assumption  that  that  evidence  was  true, 
they  cannot  thereafter  be  allowed  to  open 
the  Judgment  by  petition  upon  thegronnd 
of  newly  discovered  evidence,  which  they 
could  have  discovered  by  the  use  of  rea- 
sonable diligence.  What  la  here  said  ap- 
plies to  ail  the  matters  complained  of  In 
reference  to  all  the  Tennessee  lands. 

But  it  is  said  that  the  nppellanta,  or 
aome  ot  them,  were,  at  the  time  of  the  In- 
stitution uf  the  Van  Winkle  suit,  infanta, 
and  no  guardian  ad  litem  was  appointed 
for  them,  the  fact  of  snch  Infancy  not  ap- 
pearing upon  the  record.  If  thnt  allega- 
tion be  true.  It  la  likewise  true  that  tli« 
youngest  ot  the  appellants  reached  his 
majority  several  years  before  the  final 
Judgment  was  rendered,  and  that  all  the 
appellanta  were  fully  aware  of  the  penden- 
cy of  the  suit  and  Its  object.  Therefore 
the  plea  o(  infancy  avails  nothing  in  this 
case.  We  see  no  grounds  for  the  relict  of 
the  appellants.    The  Judginentis  attrmed. 


Morris  et  at.  t.  Morton's  Ex'rs. 
(Court  of  Appeala  of  flTentuefci/.    Oct.  15.  1893.) 
Wills — Exbcctio:? — Mental  Capacitt— Uxdos 
IxFLUEXci — Contest — IAvidbscb — Ixstkcctioss 

— Appeal. 

1.  In  Kentucky,  where  a  will  disposing  ot 
realty  nod  personaltr  U  in  the  bandwritini;  of 
the  tpstntor,  no  ntteHtlnir  witnesspB  are  necessary. 

2.  On  the  eooteat  of  a  vrlll  on  the  ground  of 
twfatnr'a  iiieutal  itiranacity,  tvhere  It  appears 
thnt  he  had  no  rbildreii;  that  be  wrote  the 
will  himRelf,  prorfdinR  for  Boroe  of  bis  relntions, 
and  making  dcviscM  to  charitable  inslitutions, 
thouirb  he  omitted  certain  neeily  relatives;  that 
he  consulted  bis  lawyer  in  regard  to  the  lejail 
forms,  and  made  chancres  on  his  adri(^;  that 
when  told  by  bim  of  the  relations  omitted  he 
said  that  be  thought  he  bad  the  right  to  lelect 
the  objects  of  bis  bounty;  and  where  all  the 
business  men  examined  speak  of  bis  mind  as 
clear  nnd  unclouded,  and  ids  physician  testifies 
that  he  had  sufticlent  mind  to  dispose  of  his 
property, — a  verdict  for  proponents  will  not  be 
disturbed.    . 

3.  In  a  will  contest,  a  judgment  for  propo- 
nents will  not  be  reversed  on  the  ground  that  a 
certain  Interested  witness  should  have  testified 
In  chief  before  the  oUier  witnesses  not  inter- 
ested had  testified,  where  it  appears  that  his 
testimony  was  merely  cumulative,  and.  If  left 
out  of  the  case,  could  not  have  affected  tlie  re- 
sult. 

4.  The  books  of  a  corporation  brought  into 
eonrt  by  their  custodian  are  competent  evi- 
dence to  show  dates  of  the  election  of  directors, 
and  the  persons  present  at  the  meetings. 

6.  On  the  contest  of  a  will,  deeds  and  other 
business  papers  executed  hy  testator,  after  mak- 
ing the  will,  are  competent  evidence  to  show 
thiat  his  mind  was  rational. 

6.  A  Judgment  rendered  on  a  verdict  will 
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■ot  be  rerened  on  the  ground  .that  oonnsel  on 
the  argument  misquoted  the  testimouy  or  read 
team  memoranda  that  were  erroneous  as  to  the 
•tatements  made  by  the  witnesses.  Objection 
■honld  be  made  in  the  trial  court,  and  the  error 

7.  On  the  contest  of  a  will,  an  instruction, 
confining  tlie  question  of  undue  influence  to  the 
subscription  of  the  will,  is  no  fronnd  for  re- 
rersal  of  a  jud»»ment  for  proponents,  where  in 
another  instruction  the  jury  were  told  that  the 
paper  was  not  testator's  will  if  any  part  of  it 
Wfs  procured  by  undue  influence. 

8.  On  the  contest  of  a  will  in  the  hand- 
writing of  testator,  an  instruction  that  the  bur- 
den is  on  proponents  to  show,  by  a  preponder- 
ance of  tile  testimony,  that  the  will  is  in  testa- 
tor's handwriting,  and  subscribed  by  him,  and 
then  on  contestants  to  show  unsoundness  of 
mind  or  undue  influence  by  a  preponderance  of 
the  evidence,  is  not  ground  for  rerorsat  because 
of  the  use  of  the  word  "preponderance." 

Appeul  fruiu  court  ol  couimuu  plnaa, 
Jenei'Hun  county, 

"Not  to  be  offlclally  reporteil." 

Tlie  will  of  John  H.  Morton,  rleceaaed, 
WB8  offere'l  for  probate  by  his  executors, 
and  wuB  cuntMted  by  I.  S.  Morris,  Sr., 
and  others.  Froin  judgtueot  for  propu* 
Bnnte,  rontestants  appeal.    Afflrmed. 

VV.  McKee  Duncan  and  E.  E.  lUcKtiy, 
lor  appellantH.  ./.&'.  Pirtle,  Helm  «f  Bruce, 
Baraett,  Miller  &  liarnett,  and  Humphrey 
A  bavie,  for  appellees. 

Prtor,  J.  The  AppellantH  are  contest- 
inar  the  will  of  John  1'.  Morton  on  two 
((rounds:  First,  the  want  of  mental  ca- 
paclty  to  execute  It;  spcoa'l,  the  exercise 
of  on  Improper  influence  over  him  by  the 
benettclarien  Initsexecution.  Thetestator 
had  five  sUters  and  two  brothers,  some 
o!  whom  had  died  prior  to  his  death, leav- 
ing; children,  and  the  principal  bequests 
are  made  to  bis  nieces  and  nephews,  ex- 
cept certnin  speeinl  devises  niaile  to  chari- 
table Institntions  located  In  the  city  ot 
Louisville.  Tlie  Instrument  purporting  to 
be  the  will  ul  the  testator  Is  wholly  in  his 
bnndwritfntf,  and  was  executed  by  him 
on  the  12th  day  of  June,  in  the  year  1888. 
It  is  attested  by  three  wltnesaeH,— Ed.  D. 
Haxan,  ( who  was  dead  when  the  paper 
was  offered  for  probate,)  8.  Blanche 
Howard,  and  I.  M.  Eddey.  The  two  at- 
testing witnesses  Blanche  Howard  and  I. 
M.  Eddey  teHtlfiod  that  thc.v  each  attested 
the  paper  at  the  instance  ot  the  teiitator, 
and  in  bis  presence,  aud  that  the  Instro- 
mcnt  is  in  his,  the  testator's,  hand  writing. 
It  is  contended  by  counsel  for  the  contest- 
ants that  the  proof  of  the  execution  of  the 
paper  by  the  propounders  is  not  such  as 
authorized  its  probate,  and  for  that  rea- 
son their  motion  In  the  court  below  to  in- 
struct the  jury  to  find  against  tho  paper 
olTored  es  the  will  ot  the  testator  should 
have  prevailed.  We  perceive  nothing  on 
the  face  of  the  will  Indicating  a  want  ot 
capacity  to  execute  such  n  paper,  or  that 
is  iuconslHtent  with  the  right  of  the  owner 
to  dispose  ot  his  estate  as  he  deems  prop- 
er. The  two  attesting  witnesses  may  not 
have  signed  and  subscribed  their  nameato 
the  paper  at  the  same  time,  but  each  one 
did  attest  It  in  the  testator's  presence, 
and  at  bis  request:  and  In  fact,  being  in 
bis  handwriting,  no  attesting  witnesKHs 
were  necessary  to  make  the  paper  n  valid 
•rill  in  this  atate  ot  both  realty  and  per- 


sonalty, and  their  attestation  was  ob. 
talned  under  the  advice  of  counsel,  so  that 
the  mode  ot  execution  might  conform  to 
the  laws  of  other  states  in  which  the  tei>- 
tator  owned  considerable  real  estate,  all 
ot  which  was  embraced  In  tb«  devises 
made  by  the  paper  offered  tor  probate. 
The  attesting  witnesses  were  familiar 
with  the  testator's  handwriting;  bad 
been  In  his  employ  tor  years;  and  It  se«ui8 
to  us,  the  proof  being  ample  and  complete 
as  to  the  execution  of  the  paper,  it  then 
devolved  on  the  contestants  to  show  a 
want  ot  testamentary  capacity,  or  the  ex- 
ercise ot  an  undue  influence  over  him  in  its 
execution.  All  the  esMential  proof  ot  a 
valid  will  was  made  out  by  the  propound- 
ers, and  the  burden  then  recited  on  the  con- 
testants to  show  why  the  probate  should 
be  denied. 

The  testimony  as  to  the  mentalcnpaclty 
ot  the  testator  is  somewhat  conflicting, 
with  a  decided  preponderance  tor  tb<?  pro- 
pounders. John  P.  Morton  was  no  duuht 
a  man  of  more  than  ordinary  business 
capacity,  and  from  his  early  manliood,  un- 
til his  advanced  years  prevented  his  tak- 
ing an  active  part  in  lite,  was  successful  in 
his  business  pursuits.  He  had  arcuina- 
lated  a  considerable  fortune,  and.  being 
without  children,  the  disposition  lie  was 
to  make  ot  his  estate  seemed  to  bare 
w«-ighed  upon  his  mind,  ana  the  execution 
of  some  three  or  tour  wills  evldenceii  to 
some  extent  the  want  of  a  fixed  purpose 
as  to  which  of  his  kindred  should  become 
the  objects  of  his  bounty.  The  paper  In 
question  is  in  his  own  handwriting,  and 
gives  evidence  upon  its  face  of  a  condition 
ot  mind  enabling  him  to  comprehend  his 
entire  estate,and  to  selector  bis  nnmeruna 
kindred  the  objects  of  his  bounty.  His 
will,  or  its  contents,  was  known  to  his 
Intimate  friends  outside  of  his  own  rela- 
tives, as  well  as  his  wife,  who  was  eqaaliy 
interested'in  the  disposition  to  be  made  ot 
the  estate.  He  exhibited  the  will  tu  tils 
lawyer,  who  had  been  his  confidential  and 
legal  adviser  tor  years,  and  made  inquiry 
as  to  what  the  lawyer  thought  of  both  its 
form  and  substance;  adopted  suggeKtions 
that  were  mode  by  his  attorney  that  were 
merely  formal;  and  seems  to  have  rewrit- 
ten the  will  to  conform  to  the  advice  given 
him.  His  long-cherished  purpose,  evi- 
denced by  his  acts  and  declarations  long 
before  this  will  or  any  other  was  written, 
to  make  liberal  donations  to  certain  char- 
ities connected  with  the  church  ot  whl?b 
he  was  a  member,  was  consnmmateil  by 
the  execution  of  this  will;  and  while  he 
may  have  omitted  to  devise  to  kindred 
who  were  needy,  as  in  the  opinion  ot  some 
he  should  have  done,  still  his  life  of  labor, 
devoted  to  business,  that  resulted  in  the 
nccnmulation  of  this  large  property,  cur- 
ried with  it  the  right  to  dispose  ot  ills  es- 
tate In  accordance  with  bis  own  wlHlies. 
He  was  told  by  his  attorney  that  he  had 
omitted  to  make  devises  to  certain  of  his 
kindred,  and  In  reply  stated.  In  substance, 
that  it  was  his  own  estate  he  was  dispos- 
ing ot,  and  he  thought  he  had  the  right  to 
select  the  objects  ot  his  bounty.  In  his 
condition  as  to  family  and  kindred  he 
mnst  have  had  favorites  among  bis  col- 
lateral  kindred  and  those  ot  bis  wife,  and. 
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be\aK  under  nelttaer  a  nataral  or  legal  ob- 
ligntioD  to  provide  lor  aucb  kindred,  their 
uevd  of  aaalatance  abould  constitute  no 
cridence  of  a  want  of  mental  capacity. 
Nearly  all  the  baalneBg  qgen  who  were  ex- 
tiinined  aa  witneasea  spoke  of  his  mind 
beingclear  and  unclouded,  and  the  larice 
pecuniary  tranaactlone  entered  Into  and 
cunaummated  by  bim  shortly  belorn  and 
after  this  will  was  executed  conduce 
Btrongly  to  abow  that  he  had  a  rational 
and  disposing  mind.  HIh  family  pbysidan 
tcetlflea  that  the  delusions  he  was  under 
when  sick,  previous  to  his  will  and  alter, 
werebnt  temporary,  and  that  he  bad  suffi- 
cient mind  to  dispose  of  his  property.  The 
entire  evidence  was  before  the  jury,  and  it 
tftiH  lor  tbein  to  say  whether  the  paper 
was  or  not  the  Kst  will  of  the  deceased, 
and  it  is  perhaps  unnecessary  to  comment 
at  all  on  the  testimony. 

It  Is  objected  by  counsel  that  Bishop 
Dudley  should  have  testified  in  chief  before 
the  other  witnesses  not  interested  had  tes- 
tified, (he  being  a  trustee  of  some  of  the 
Florida  property,  and  interested  persnn- 
all.T  upon  a  certain  contingency.)  It  ap- 
poars  that  a  number  of  wttupBses  testified 
before  the  bishop,  as  well  as  after,  and  his 
teatimony  oat  of  thecase  could  have  had 
DO  controlling  influence  or  affected  the  re- 
sult. It  was  merely  cumnlative  In  Ita 
character,  and  affords  no  ground  for  re- 
veisal. 

The  records  of  tbe  proceedinga  by  the 
Cave  Hill  Cemetery  Company  was  brought 
Into  court  to  sbow  a  fact  In  regard  to  the 
election  of  directors  and  the  persons  pres- 
ent at  tbe  meetlngH.  Tbe  custodian  of 
these  books  brought  them  Into  court  to 
Mtablisb  some  collateral  fact.  Tbe  court 
restricted  the  use  of  the  books  of  tbe  cor- 
poration to  tbe  showing  of  certain  dates, 
ani  we  see  no  error  in  it,  and.  In  fact,  we 
cannot  well  see  how  the  proceedings  of 
tbe  corporatloD  coald  be  ostablished  in 
any  other  mode. 

There  was  an  objection  made  to  tbe 
reading  of  deeds  and  certain  articles  of  In- 
corporation of  John  P.  Morton  &  Co.,  and 
other  deeds  made  to  Morton,  in  which  he 
was  a  party,  and  about  which  he  was  the 
cbief  adviser:  these  writings  having  been 
executed  after  tbe  date  of  tbe  will.  This 
was  clearly  competent  for  tbe  [mrpose  of 
ebo wing  tbe  extent  of  his  mental  powers 
aft«r  tbe  paper  in  controversy  was  exe- 
cuted. They  were  bnslnesa  transactions, 
uOered  tor  the  parpose  of  showing  a  ra- 
tional mind  un  the  part  of  tlie  testator. 

We  perceive  no  error  In  tbe  mode  of  ar- 
goment  pnrsned  by  counsel  for  the  pro- 
poQDders,  and.  If  be  misquoted  the  testl- 
taonj  nr  read  Irom  memoranda  that  was 
erroDeuus  as  tu  the  statements  made  by 
ilie  witnesses,  it  was  tbe  duty  of  tbe  trial 
court  to  correct  tbe  error,  and  this  would 
have  been  done  at  tbe  instance  of  counsel 
for  the  contestants,  if  counsel  was  mis- 
fepresentlng  the  testimony. 

As  to  Bariiett,  one  of  the  counsel  for  tbe 
propunndera,  remaining  in  court  during 
tbe  trial,  as  no  objection  seems  to  have 
been  made  to  this  action  on  his  part  nntil 
after  the  trial, It  was  then  too  late,  and,  if 
made,  tbe  court  should  have  permitted 
bhn  to  remain. 

T.208.w.nal4— 19 


Tbe  instructions  offered  by  each  side 
seem  to  have  been  refused,  and.  while 
those  offered  by  the  anpellees  are  not  be- 
fore us,  we  are  satisfied  the  court  gave  to 
tbe  jury  such  instructions  as  embraced  tbe 
law  of  the  case.  While  instruction  No.  1 
conflnes  tbe  question  of  undue  influence  to 
the  subscription  of  the  paper,  instruction 
No.  2  tells  the  jury  that,  if  any  part  of  thu 
paper  was  procured  by  the  undue  influence 
of  any  one.  they  itbould  And  that  part  of 
tbe  paper  not  to  be  the  last  will  of  the  tes- 
tator. The  court  also  defined  undue  In- 
fluence, and  told  the  jury  that  "an  In- 
fluence obtained  by  any  act  or  means 
which  would  give  dominion  over  tbe  will 
of  the  testator  to  such  an  extent  as  to  de- 
stroy his  free  agency,  or  constrain  bim  to 
do  against  hlH  will  what  be  is  unable  to 
refuse.  Is  such  an  influence  as  tbe  law  con- 
demns as  undue  when  exercised  by  any 
one  Immediately  over  tbe  testamentary 
act,  either  by  direction  or  indirection,  or 
obtained  at  one  time  or  another."  There 
la  but  little,  if  any,  evidence  to  base  this 
instruction  upon,  and  it  could  apply  only 
to  one  of  tbe  devisees,  and.  If  properly 
given,  it  was  as  favorable  for  the  contest- 
ants as  they  could  have  asked.  Tbe  last 
instruction  placed  the  burden  on  tbe  pro- 
pounders  to  show,  by  a  preponderance  of 
tbe  textlmony,  tbat  the  will  was  In  the 
handwriting  of  the  testator,  and  sub- 
scribed by  him ;  and  upon  the  contestants 
then  tu  show,  by  a  preponderance  of  the 
testimony,  tbat  when  the  paper  was  exe- 
cuted tbe  testator  was  of  unsound  mind, 
as  already  deflned,  or  that  it  was  pro- 
cured by  the  undue  influence  of  otbers. 
While  the  word  "preponderance"  might 
well  be  omitted  from  an  Instruction  upon 
an  issue  of  tact,  it  has  never  been  held  to 
aathorize  a  reversal,  but, on  tbe  contrary, 
such  an  instruction  has  been  anstained  by 
almost  every  trial,  as  well  aa  appellate, 
court  in  this  state,  and  out  of  it,  and  no 
reversal  will  be  bad  for  this  alleged  error. 
The  question  as  to  the  bill  of  evidence  has 
been  again  raised  In  this  court,  and  it  is 
apparent,  although  the  motion  to  dismiss 
the  appeal  was  overruled,  it  is  not  to  he 
regarded  as  a  precedent.  It  is  doubtful 
whether  the  hill  is  properly  Huthenticated, 
or  the  affidavits  of  counsel  for  contestants 
snrflcient,  to  make  it  a  bill  when  the  judge 
has  refused  to  sign  it.  We  have  thought 
proper,  however,  to  waive  this  question, 
and  decide  this  case  as  it  was  argued,  on 
tbe  merits.  The  Instructions  offered  by 
tbe  contestants.  If  given,  are  all,  or  the 
substance  of  tbeni,  embraced  by  the  in- 
structions given  by  the  court.  The  case 
here,  the  instructions  being  proper.  Is  pure- 
ly one  of  fact,  and  this  Issue  tbe  jury  has 
passed  on.    Judgment  aflSrmed. 


Tbbrili,  v.  To  WW  of  Bloomfirlo  et  ul. 
(Cowrt  of  Appeals  of  Kentuchy.    Oct.  18,  1893.) 

Action  to  Remove  Obstructions  fkom  Allbt 
— Neoessitt  to  Show  Dedicatiok. 
In  an  action  Bgatnat  lot  owners  and  the 
trustees  of  a  town  to  compel  the  former  to  re- 
more  obstractions  pot  by  them  in  alleged  alleys, 
and  to  compel  the  town  to  open  the  same,  judg- 
ment is  properly  rendered  for  defendants, 
where  they  deny  that  the  alley  was  svsr  dedV 
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cated  to  pnblic  use,  or  placed  under  authority 
of  the  town,  and  the  only  proof  offered  by  plain- 
tiff to  show  dedication  is  an  unauthenticated 
map  of  the  original  plan  of  the  town. 

Appeal  front circuitcoart, Nelnon county. 

"Not  to  be  offlcially  reported." 

Action  by  John  A.  TerrlU  SKainst  the 
town  o(  Bloonifleld  and  others  to  com- 
pel the  reniuvul  »I  obstructions  [rom  al- 
leged alleys,  and  the  opening  of  tl'iS  same. 
From  a  judt^ment  for  defendants,  plaintitt 
appeals.    Affirmed. 

John  D.  WickUffe,  for  appellant.  John 
A.  Fulton,  for  appellees. 

L.EWI8,  J.  Appellant  broogbt  this,  a 
Joint  action,  against  two  distinct  lot 
owners  and  trustees  of  the  town  of 
Bloonifleld;  the  relief  asked  for  being  a 
Judgment  cnrapelling  the  indlviduula  to 
remove  obstrQctions  put  by  them  respec- 
tively In  two  alleged  alleys, and  compelling 
the  municipal  corporation,  by  its  trustees, 
to  open  said  alleys.  An  insuperable  ob- 
stacle to  a  Judgment  in  favor  of  appellant 
is,  as  the  record  stands,  that  each  of  the 
defendants  were  appellees.  The  trustees, 
as  well  as  individuals  sued,  deny  express- 
ly that  the  two  alleys,  which  he  seeks  to 
have  opened  and  freed  of  obstructions, 
ever  were  dedicated  to  public  use,  or 
placeo  under  authority  of  the  town  of 
Bloomfleld.  The  issue  beluK  thus  made  It 
was  incumbent  on  appellant  to  show  that 
the  land  now  claimed  as  alley  ways  was  at 
some  time  and  in  an  authentic  way  dedi- 
cated and  established  for  pnblic  use. 
What  purport  to  be  maps  showing  the 
original  plan  of  said  town  are  filed,  but 
are  not  authenticated  and  proved  in  such 
manner  as  to  authorize  the  court  to  di- 
vest the  Indlvidaal  owners  of  their  al- 
leged title  and  actual  pusbeusion,  or  to  re- 
quire the  trustees  to  interfere  with  sncb 
pussession  and  use.    Judgment  atSrmed. 


Cox  et  ux.  V.  Armstrono. 
(Court  of  Appeals  qf  Kmituohy.    Oct  18,  1893.) 

Fraud— Pbocubinq  Jcdiciai.  Saui  or  LAim — 

Damages. 

Where  a  person  who  has  taken  a  note 

and  mortj^age  for  money,  to  be  loaned  by  him 

when  needed  by   the  mortgagors,   fraudulently 

Sersuades  the  mortgagors,  against  whom  others 
are  brought  an  action  to  enforce  liens  on  the 
land,  to  allow  him  to  enforce  the  mortgage,  by 
promising  that,  if  they  will  make  no  defense, 
and  let  judgment  go  for  the  full  face  of  the 
note,  and  enforcement  of  the  mortgage,  he  will 
thereafter  pay  them  the  amount  agreed  to  be 
loaned,  or,  failing  to  do  so,  will  not  enforce 
the  judgment  to  sell  the  land,  and,  on  procuring 
the  judgment,  refuses  to  carry  out  his  agree- 
ment, but  causes  the  land  to  be  sold,  so  that  it 
is  lost  to  the  mortgagors,  they  may,  in  an  ac- 
tion against  him  for  such  fniud,  recover  the 
value  of  the  land,  though  he  may  not  have  re- 
ceived the  purchase  money  from  the  purchaser 
at  the  sale. 

Appeal  front  circuit  court,  Christian 
county. 

"  Not  to  be  offlcially  reported. " 

Action  by  W.  F.  Cox  and  wife  against 
Robert  Armstrong.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    Reversed. 

W.  W.  Clarke,  for  appellants.  C.  B. 
Ituab,  for  appellee. 


Br.nnrtt,  J.  On  the  18tb  day  of  May. 
1885,  the  appellants,  as  husband  and  wife, 
executed  a  note  to  the  appellee  for  f  2.500, 
due  12  months  after  date,  the  considera- 
tion being  borrowed  money.  They  also 
executed  to  the  appellee  a  mortgage  on  a 
tract  of  land  belonging  to  the  wife,  to  se- 
cure the  payment  of  the  note,  which  mort- 
gage was  duly  acknowledged  and  record- 
ed. While  the  note  was  executed  and  de- 
livered, and  the  mortgage  was  execute*!, 
acknowledged,  recorded,  and  delivered, 
yet  the  (2,500  were  not  paid  by  the  appel- 
lee at  that  time,  as  the  following  written 
agreement  will  show :  "  W.  F.  Cox  and  his 
wife,  Mrs.  Sallle  Cox,  have  this  day  exe- 
cuted to  me  a  note  for  twenty-five  hun- 
dred dollars,  due  in  twelve  months,  with 
interest  from  date  till  paid,  and  secnred  by 
mortgage;  but  I  have  only  advanced  dfty 
dollars  un  the  same,  and  am  to  let  them 
have  the  remainder  along  as  they  need  it. 
May  the  18th,  1885.  Robert  Arubtko.no. 
By  John  Fri.anu."  It  is  alleged  that  after 
said  note  had  fallen  due  suit  was  insti- 
tuted against  the  appellants  by  80  me  other 
parties  to  enforce  their  Hens  upon  said 
land ;  that  the  appellee  was  made  a  party 
to  that  action;  that  by  cross  action 
against  the  appellants  he  obtained  a  de- 
cree for  the  sale  of  the  land  mortgaged  to 
him  to  satisfy  the  said  sum  of  f  2,500  and 
its  Interest;  that  the  sale  of  the  land 
was  made  by  the  commissioner,  and  Mr. 
Teer  bid  it  off,  and  then  the  equity  of  re- 
demption was  sold,  and  LIcsie  Cox  pur- 
chased it  at  the  price  of  f  2,475 ;  that,  by 
some  arrangement  made  with  Teer,  Lizzie 
('ox  became  entitled  to  his  bid,  and  the 
court  ordered  the  sale  confirmed,  and  a 
deed  made  to  her,  she  having  (as  the  de- 
cree recited)  satisfied  the  claim  adjudged 
to  the  appellee.  It  is  alleged  that  the  ap- 
pellee never  paid  to  appellants  any  part  of 
the  f  2,500  contracted  to  be  loaned  them, 
except  the  f50  mentioned  in  the  writing 
supra;  that  the  appellee,  knowing  thathe 
had  not  paid  said  sum,  bat  with  the  Inteu- 
tlon  of  defrauding  and  cheating  the  appel- 
lants, promised  and  agreed  with  them 
that,  if  they  would  make  no  defense  and 
would  let  Judgment  go  (or  the  whole 
amount  of  the  (ace  of  said  note,  and  the 
enforcement  of  the  mortgage  lien  to  sat- 
isfy the  same,  be  would  thereafter  pay 
them  the  said  sum  of  $2,500,  less  $50,  or, 
falling  to  pay  them  said  sum,  he  would 
not  enforce  his  Judgment,  when  obtained, 
to  sell  the  land ;  that,  relying  upon  these 
false  and  fraudulent  representations,  they 
permitted  Judgment  and  sale  of  the  land 
for  the  full  amonnt  of  said  note;  that 
after  said  sale,  and  its  eonflrmatioD,  the 
appellant,  pursuant  to  hlsfrandulent  pur- 
pose, refused  to  carry  outaaid  agreement: 
that  the  appellee,  after  the  sale  of  the  land 
to  Lizzie  Cox,  "agreed  with  her  to  accept, 
end  did  accept  from  lier,  in  satisfaction  of 
the  Judgment,  twelve  hundred  and  fifty 
dollars.  "  The  appellants  then  claim  Judg- 
ment against  the  appellee  (or  $1,200,  and 
for  $.n,000  in  damages. 

Now,  it  is  certain  that  If  the  appellee, 
by  the  fraudulent  means  indicated,  de- 
prived the  appellants  of  the  title  and  right 
to  their  land  by  effecting  a  Judicial  sale  of 
it,  he  is  responsible  to  the  appellan  ts  tor 
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the  Talne  of  said  land,  altboush  be  might 
hnve  failed  to  receive  the  purchase  mooey 
Ironi    the    purchaser;    beoause  it   is   the 
wrongful  and  fraudulent  deprivation  of 
the  appellants' land  by  the  appellee  that 
is  the  canae  of  action  againnt  him  ;  and  his 
having  urnot  received  thepurchase money 
from  the  parchaser  in  no  manner  affects 
the    Injury   done   to    the   appellants    by 
wrongfully    and    fraudulently    depriving 
them  of  their  property.     It  is   suggested 
that  there  was  a  compromise  of  the  mat- 
ter aa  to  the  amount  due  the  appellee,  by 
which  Lizzie  Cox  was  to  and  did  pay  to 
the  apt>ellee    f  1,250   in    full  of   his  claim. 
Now,  the  only  reference  to  a  compromise 
nith  Lizzie  Cox  Is  that  referred   to  supra, 
where  it  la  said  the  appellee  agreed  to  ac- 
cept, and  did  accept,  from  Lizzie  Cox,  f  1,- 
25(1  in  satisfaction  of  said  debt.    It  will  be 
Heen  that  the  arrangement,  so  far  as  the 
petition  shows,  was  made  with  Lizzie  Cox 
alone:  which  did  not  bind  the  appellants, 
unless,  the  amount  that  the  appellants 
had  received  being  in  dispute,  they  agreed 
to  the  compromise  as  fixing  the  amount 
that  they  had  received,  in  which  case  they 
would  be  bound  by  the  compromise.    But, 
as  said,  there  is  no  allegation,  express  or 
implied,  that  the  appellants  agreed  to  the 
compromise.    The  fact  that   they  sued  for 
$1,200,  when.  If  their  petition  be  true,  they 
were  entitled  to  92,450,  does  not  show  that 
they  agreed   to  the  compromise;  it  only 
shows  that  they  were  willing  to  take  that 
sum  from   the  appellants,  and    loolc    to 
otfaar  sources  for  the  balance.    The  old 
record  is  not  before  us;  the  petition  and 
twoezblblta,  to  wit,  the  agreement  quot- 
ed and  a  Judgment  making  Sallie  Cox  a 
A>me«o/«,  are  all  the  pleadings  before  as. 
If  it  be  true  that  there  was  such  compro- 
mise as  indicated  In  this  opinion,  it  can  be 
pleaded  upon  tbe  return  of  the  case.    The 
judgment  is  reversed,  and  tbe  case  Is  re- 
manded, with  directions  for  further  pro- 
ceedings consistent  with  this  opinion. 


Gentry  v.  Walkgb. 
(Court  of  Appeals  of  Kentuel^.    Oct  80, 1893.) 

VgTDOB'S   LdBH— BNrOBCEHBHT — Baus— TlMS  roB 

Appbal— Kevbrsal. 
L  Under  Civil  Code.  |  694,  so  providing, 
the  whole  of  a  tract  of  land  cannot  be  sold  to 
Misty  notes  for  the  purchase  money,  nnless  all  of 
them  are  doe  at  the  date  of  the  judgment  for  the 
Mle,  thoogh  all  tlie  notes  are  held  hj  tbe  same 
penon,  hot  only  so  mncb  of  the  land  may  be 
Mid  aa  is  sufiScient  to  satisfy  the  notes  that  are 
due;  and  if  the  property  cannot  be  advanta- 
Seoosly  divided,  none  of  it  can  be  sold  until 
all  the  notes  fall  due. 

2.  Though  the  two  years  within  which  an 
appeal  coula  be  taken  from  a  judgment  for  the 
«ile  of  land  to  satisfy  purchase-money  notes 
bare  expired,  an  appeal  may  be  taken  m>m  t^e 
order  oTerruling  exceptions  to  the  commission- 
(T!!  report  of  the  sale,  and  confirming  the  same, 
where  two  years  have  not  elapsed  smce-  it  was 
entered. 

3.  Where  the  time  for  appealing  from  a 
Jnd^ent  of  sale  to  satisfy  a  vendor's  lien  has 
eipircd,  and  an  appeal  is  taken  in  time  from  an 
order  confirming  the  sale  made  in  pursuance 
thereof,  and  it  appears  that  the  whole  tract  of 
land  was  sold  to  satisfy  purchase-money  notes, 
Bome  of  which  were  not  due,  but  that  they  have 
«U  siuce  become  due,  thouprh  the  judgment  of 
Kile  cannot  be  reversed  or  considered,  the  order 


confirming  the  sale  may  and  will  be  reversed, 
and  the  cause  remanded,  with  direcUons  to  set 
aside  the  sale,  and  if  desired  order  a  resale. 

Appeal  from  circuit  court,  Madison 
county. 

"To  be  officially  reported." 

Action  by  C.  J.  Walker  agafnat  Nancy 
Gentry  to  subject  land  to  tbe  payment  of 
purchase-money  notes.  A  sale  was  or- 
dered and  made,  and  from  an  order  over- 
ruling exceptions  thereto,  and  confirming 
tbe  same,  defendant  appeals.    Reversed. 

C.  F.  Burnaw  and  J.  W,  Cupertun,  for 
appellant.    J.  A.  Sullivan,  for  appellee. 

Lewis,  J.  February  24, 1S87,  appellant. 
Gentry,  purchased  of  appellee.  Walker,  a 
tract  of  lanii,  for  which  was  paid  in  cash 
93,100,and  two  noteeexecnted  for  91,100  due 
January  1, 1889,  and  91,000  due  January  1, 
1890.  March8,1889,  this  action  was  brought 
for  Judgment  on  thenote  then  due  and  sale 
of  the  land  to  satisfy  it.  Answer  was  filed, 
In  which  a  counterclaim  and  aet-otf  for 
about  998  was  pleaded.  Bnt  without 
passing  on  the  merits  of  defendant's  coun- 
terclaim, a  Judgment  was  rendered  Sep- 
tember 25,  18S9,  for  amount  of  the  note 
aned  on,  and  also  for  amount  of  a  note 
g^iven  by  defendant  to  A.  M.  White,  made 
a  party  to  tbe  action,  for  f'Ail,  and  se- 
cured by  a  mortgage  lien  on  tbe  land,  and 
by  tbe  same  judgment  tbe  master  com- 
miaaloner  was  directed  to  sell  tbe  land,  or 
BO  much  thereof  as  wasnecessary  toaatisfy 
unpaid  purchase  money  of  tho  plaintiff, 
and  tbe  mortgage  debt  of  A.  M.  White. 
In  pursuance  of  that  judgment  a  sale  was. 
November  6,  18S9,  made,  the  land  bring- 
ing the  sum  of  9!i.000  more  than  sufficient 
to  pay  off  both  notes  given  to  plaintiff, 
and  also  the  White  debt.  To  report  of 
that  sale  the  defendant,  at  the  March 
term,  1890,  of  the  court,  filed  exceptions, 
which  were  then  by  judgment  or  order 
overruled,  and  the  sale  confirmed.  From 
that  judgment  this  appeal  was  taken  D<^- 
cember  7, 1891.  It  will  be  seen  that  more 
tban  two  years  elapsed  from  date  of  tbe 
Judgment  on  the  notes  and  for  sale  of  tbe 
land,  before  the  appeal  was  prosecuted, 
and  of  course  a  h;ir  to  appeal  therefrom 
exists.  But  this  ia  an  appeal  from  the 
Judgment  or  order  confirming  report  of 
sale,  and  as  the  purcbaser  of  the  land,  W. 
J.  Shearer,  has  been  made  a  party,  and 
the  period  within  which  the  appeal  could 
be  prosecuted  bad  not  expired,  ttaero  ia 
no  reason  why  tbia  court  may  not  con- 
sider and  determine  whether  such  Judg- 
ment or  order  ia  proper.  Construing  sec- 
tion 694,  Civil  Code,  this  court  has  decided, 
in  Leopold  v.  Furbur,  84  Ky.  214,  1  S.  W. 
Rep.  404.  following  Faaght  v.  Henry,  18 
Bush,  471,  that  in  an  action  to  enforce  a 
vendor's  lieu,  if. some  of  the  notes  are  not 
due,  and  it  appears  from  the  petition  that 
the  property  is  not  susceptible  of  advan- 
tageous division,  no  part  of  It  shoold  be 
sold  antil  all  the  notes  fall  due,  although 
they  are  ail  held  by  tbe  same  person.  The 
meaning  of  that  construction,  as  well  as 
the  plain  intent  of  the  legislature,  is  that 
the  whole  of  a  tract  of  land  cannot  be 
Bold  to  satisfy  notes  lor  purchase  money, 
unless  all  of  them  are  due  at  the  date  of 
Judgmentforthesale,  butto  authorize  sale 
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or  a  part  there  must  be  a  dlrieion  of  the 
'land.  Id  this  case  no  diviulon  ol  the  laud 
-was  made  or  ordered,  but  the  whole  of  It 
^was  Bold  to  Batlety,  not  merely  the  note 
due,  but.  as  Btated  In  the  Judgmeiit,  to 
alao  Ratlsfy  the  note  out  due,  and  the  sale 
was  actually  made  before  one  of  them 
Tras  due.  Thonsh  that  Judgment  cannot 
'be  now  reversed  or  considered,  becanse 
out  appealed  from  in  time,  the  Judsment  or 
order  conhrmlngtbe  saleniBdennderitcan 
be  considered.  And  as  the  court  clearly 
erred  In  overruling  esceptiouB  and  con- 
Arming  that  sale,  it  must  be  reversed,  and 
caiiHe  remanded,  with  directions  to  set 
aside  the  sale,  and  if  desired  order  a  re- 
sale, as  both  notes  are  now  due. 


Morrison  Lumber  Co.  t,  Lookodt  Modit- 

TAiN  Hotel.  Co.  et  aJ. 
<  Supreme  Court  of  Tennessee.    Septk.  Term,  1898. ) 

KEaoTIABLS    iKSTUnMBNTS— IXDORSEMBST    BBVOHS 

Dblivekt— TniBD  Pbrsoks. 
Where  a  note,  indorsed  bv  the  payee, 
«nd  discounted  at  banli,  is  not  paid  when  due, 
'but  the  payee  takes  from  the  maker  a  new  note^ 
and  then,  to  enable  it  to  discoant  said  note 
and  pay  off  the  old  note,  procures  the  indorse- 
ment of  third  persons,  bat  not  at  the  request  of 
the  maker,  after  which  indorsement  is  made 
by  the  payee,  no  snch  intention  of  the  indorsers 
to  strengthen  the  credit  of  the  maker  is  shown 
as  to  render  them  liable  to  the  payee,  either 
as  joint  makers  or  guarantors. 

Appeal  from  chancery  court,  Hamilton 
county  ;  T.  M.  McCosnell,  Chancellor. 

Bill  by  the  Morrison  Lumber  Cmnpany 
against  the  Lookout  Mountain  Hotel 
Company,  E.  Watldns,  and  H.  Wbltesides, 
to  recover  on  a  promissory  note.  From 
a  decree  dismissing  the  bill  as  to  Watklus 
and  Whltesides,  and  decreeing  recovery 
against  the  hotel  company  only,  com- 
plainants appeal.    Affirmed. 

Cooke,  IraslerSt  Swaney,  for  complain- 
ant.    WatkinaA  Bogle,loma^oxi.Acuta. 

LuHTON,  J.  The  Lookout  Mountain  Ho- 
tel Company  executed  to  the  Morrison 
Lumber  Company  a  note  in  words  and 
flsures  as  follows:  "Chattanooga, Tena., 
Nov.  12-90.  $525.25.  Ninety  days  after 
date  we  jointly  and  severally  promise  to 
pay  to  the  order  of  Morrison  Lumber 
Company,  at  Chattanooga,  five  hundred 
and  twenty-five  and  2'>-100  dollars,  at 
First  National  Bank, Chattanooga, Tenn., 
value  received.  If  suit  is  brought  upon 
the  note,  we  agree  to  pay  five  per  cent,  at- 
torneys' fees,  and  costs  of  collection. 
[Signed]  LooKoOT  Mocntain  Uotbl 
Company.  By  H.  WaiTEsiDES.PreBt."  In- 
dorsed on  back:  "Morrhon  Lumber 
OiMPANT,  R.  Morrison,  Prest.  E.  Wat- 
kins.  H.  Whitebides."  Hpon  tho  face  of 
this  note  the  deiendants  Watklna  and 
Whltesides  are  but  second  Indorsers,  and 
the  complainant  is  the  payee  and  first  in- 
dorser.  Prima  facie,  a  second  indorser  is 
not  liable  to  a  payee  who  appears  on  the 
paper  as  first  indorser.  To  enable  such  a 
payee  to  recover  against  defendants  ap- 
pearing to  be  only  subitequent  indorsers, 
there  should  be  some  averment  of  facts 
Bufflcient  in  law  to  constitute  them  either 
.lolnt  makers  or  guarantors.    Band.  Com. 


Paper,  {  844.  The  bill  is  defective  in  this 
particular.  It  does  not  allefce  that  appel- 
lees were  Joint  makers,  guarantors,  nor 
does  it  state  any  facts  from  which  this  re- 
lation could  be  pi-psuraed.  The  only  alle- 
gation is  that  defendants  (which  Includes 
the  maker)  are  Indebted  by  note,  and 
that  demand,  protest,  and  notices  had 
been  regularly  made.  The  answer  Is 
equally  vngne.  It  asseverates  with  vigor 
that  the  note  shows  that  Whltesides  and 
Watkins  are  second  indorsers,  and  that 
the  complainant  is  payee  and  first  Indors- 
er. This  ivas  a  state  of  fact  apparent  on 
Inspectlcm.  Whether  they  became  indors- 
ers at  the  request  of  the  maker,  and  before 
delivery  to  the  payee,  or  nt  the  request  of 
the  payee,  after  delivery,  cannot  be  dis- 
covered from  the  pleadings.  From  the  evi- 
dence of  Mr.  Morrison,  the  only  witness 
who  speaks  at  all  as  to  the  circumstances 
under  which  these  indoraemunts  were 
made,  it  appears  thut  the  note  sued  on  las 
second  renewal  vote.  The  first  note  was 
signed  by  the  Lookout  Hotel  Company 
alone,  and  was  given  in  settlement  of  an  ac- 
count for  lumber.  This  original  note  was 
indorsed  by  the  payee,  and  discounted  in 
the  First  National  Bank  at  Chattanooga. 
When  it  fell  due  it  was  not  paid,  bat  re- 
newed, by  substituting  another  note,  exe- 
cuted by  some  maker,  and  Indorsed  by  the 
personal  defendants,  Watkins  and  White- 
sides.  This  renewal  note  was  not  paid,  the 
personal  note  being  executed  and  placed 
with  the  discounting  bank  in  lieu  of  the 
past-due  note.  Under  the  earlier  canes  in 
this  state,  there  was  no  liability  by  such 
indorsers  to  the  payee,  who  must  neces- 
sarily become  the  first  indorser.  These 
cases  were  particularly  overruled  by  Riv- 
era V.  Thomas,  1  Lea,  649:  and  In  the  lat- 
est ntterancea  of  this  court  tlie  cases  of 
Comparree  v.  Brockway,  11  Humph.  355: 
Clouston  T.  Barblere,  4  Sneed,  SS5:  and 
Brinkley  ▼.  Boyd,  9  Heisk.  150,— were  ex- 
pressly overruled.  Harding  v.  Waters,  6 
Lea,831.  Tbernle  In  this  state. asnow set- 
tled, in  regard  to  irregular  indorsements 
is  that,  as  between  the  parties  to  such 
papers,  parol  evlden''R  may  be  received  to 
show  the  circumstances  under  which  such 
indorsement  was  made;  and  from  all  the 
factrt  and  circumstances  surrounding  the 
indorsement  the  court  will  give  to  such 
contract  that  Interpretation  and  effect 
which  will  carry  out  the  just  intent  and 
understanding  of  the  parties.  In  the  ab- 
seuce  of  any  evidence  as  to  theclrcum- 
stances,  we  must  rest  content  upon  the 
presumptions  arising  as  matter  of  law 
from  the  attitude  of  the  names  upon  the 
paper.  Harding  v.  Waters,  supra;  Good 
v.  Martin,  95  0.  S.  90;  Rey  v.  Simpson,  22 
How.  841. 

The  facts  and  clrcarastances  shown  in 
evidence  In  this  case  are  aggravatlngiy 
meager.  The  only  witness  who  under- 
takes to  speak  upon  the  question  at  all 
omits  much  that  would  have  thrown  light 
upon  the  intent  and  understanding  as  to 
these  indorsements.  This  much  is  clear: 
The  payee  in  thnoriglnal  note  bad  indorsed 
It  to  the  discounting  bank.  The  maker 
had  permitted  It  to  go  to  protest.  The 
payee  was  liable  to  the  bank  on  Its  in- 
dorsement.   Onder  these  circumstancee,  a 
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new  note  Is  made  by  the  debtor.    The  in- 
dorfienient  of  detendante  WhitesideH  and 
Watkiiia  was  procured,  and  tbe  note  dla- 
connted  in  bank,  to  take  up  the  original, 
past  doe  notn.    Thiaaccond  note  procured, 
like  tlie  Srat  and  second,  is  protested  lor 
nonpayment.    A   tbird  note  is  made  by 
tbe  debtor  company,  tbe  indorsement  o! 
Whitesldes  and  Watkins  again   procnred. 
This  note  is  discounted   In   bank,  after  be- 
lug  indorsed   by  tiie  payee,  and   with   Its 
proceeds  tbe  formal  renewal  note  taken 
op.   Now,  were  tbeee  indorsements  upon 
either  of  these  renewal  notes  made  on  re- 
queat  of  tbe  maker?    If  so,  on  whatcon- 
itideratlon?     If  made  before  delivery  to 
tbp  payee,  and  upon  request  of  tbe  maker, 
tbe  presumption  would  be  tbat  the  pur- 
pose was  to  give  credit  to   tbe  maker, 
aod  thus  enable  him  to  obtain  an  exten> 
6ion  of  time.    The  extension  of  time  would 
be  a  good  consideration,  and    take  the 
case  without  tbe  statute  of  frauds.    Rlr- 
eru  T.  Thomas,  supra.    Under  such  consid- 
erations, the  intent  of  the  indorsers  to  aid 
the  credit  of  tbe  maker  upon  a  good  con- 
vidpration   would    make   them    liable   as 
uaarantora  to  tbe  payee,  or  any  other  to 
whom    the  note  mt|{ht   come.     I'o  give 
«Qect  to  the  clear  Intent  of  such  indorsers, 
tbe  law  wunid  give  to  the  contract  such 
iaterpretation  as  would  give  effect  and 
Talidiry  to  an   otherwise'  Ineffectual  en- 
gagement.   Tbe  facts  iu  this  record  are 
not  such  an  Imply  an  intent  to  give  credit 
to  tbe  maker,  or  to  become  liable  to  the 
payee       When  Mr.    Morrison,  the   presi- 
dent of  the  payee  company,   was  asked  as 
to  whetbftr    this  note  was  indorsed   by 
Wbltesides  and  Watklns  before  delivery  to 
tis  company,  be  answered   that  the  note 
was  indorsed  by  Whitesides  and  Watklus 
before  it  was  indorsed   by  tbe  Morrison 
Lumber  Company.    Speaking  further   of 
the  first  renewal  note,  but  calling  it  im- 
properly  tbe   "original  note,"  the  same 
vitness  said  :    "The  original  note  was  In- 
dorsed  by  Wbltesides  and  Watkins,  and 
when   It  liecnrae  due  was  not  paid,  and 
this  note  [referring  to  tbe  one  In  suit]  Is  a 
renewal  note.    I  took  It  to  Wbltesides  and 
Watkins,  and   they  indorsed   It,  and  I  aft- 
erwards indorsed  it  for  tbeMorrlson  Lum- 
ber Company  at  tbe  time  I  took  it  to   the 
bank."    Now,  it  the  hotel  company,  after 
tDatnrity  of  its  unindorsed  original  note, 
gave  a  uew  note  to  its  creditor,  and   the 
creditor,  fur  the  purpose  of  enabling  it  to 
discount   such  note,  and  pa3' oft  the  past 
due  note  upon  which    It  was  liable  as  In- 
dorser  to  the  discounting  bank,  procured 
tbe  indorsement  of  Wnltesldes  and  Wat- 
kins  after  it  had   accepted  such  an  unin- 
dorsed note  from  its  debtor,  and  such  in- 
dorseoiant  was  not  in  pursuance  of  any 
agreemeDt  between   the  maker   and    tbe 
Indorsers  for  tbe  benefit  of   the    maker, 
then   It  la  clear  tbat  such  indorsers  would 
not  t>e  liable  to  the  payee  for  whose  bene- 
flt  they   indorsed,  either  as  Joint  makers 
or  guarantors.    The  cinturastances  of  this 
cane  tend  to  indicate  that  these  indorse- 
ineuts    were  procured   by  the  payee  after 
dflivery  of  tbe  renewal  note  to  It.    They 
tend    to   show  that   tbe  Indorsement  was 
made    to  enable   tbe  payee  to  discount 
tbe  note  and  take  up  the  past  due  renewal 


note,  on  wblcb  It  was  liable  as  indorser. 
We  do  not  overlook  tbe  fact  that  B. 
Whitesides,  one  of  the  indorsers.  is  proba- 
bly tbe  same  H.  Wbltesides  wbo,  as  presi- 
dent of  the  hotel  company,  had  executed 
this  note  for  tbe  hotel  company.  Yet  It 
is  not  improbable  tbat  after  he  bad  mada 
and  delivered  this  renewal  note  to  tlie 
complainant  company  be  was  solicited  by 
the  payee  to  indorse  it  individually,  to 
enable  tbe  payee  to  discount  it;  for,  as- 
before  stated,  the  president  of  tbe  creditor 
corporation  states  "that  he  took  the  re- 
newal note  to  Whitesides  and  Watkins. 
and  they  indorsed  It."  That  they  did  so  at 
bis  request,  and  for  bis  benefit.  Is  most 
probable  from  all  circumstances  stated. 
When  a  note  Is  indorsed  by  a  third  per- 
son, alter  Its  delivery  to  Che  payee,  and  at 
tbe  request  of  the  payee,  and  for  the- 
pnrpose  of  enabling  biro  to  discount  it, 
sncb  an  indorser  cannot  be  held  liable  to 
the  payee,  either  as  a  Joint  maker  or 
guarantor,  but  Is  only  liable  to  the  as- 
signee of  such  note  as  an  indoraer,  after 
protest  an  J  notice.  Tbe  decree  dismissing 
tbe  bill  as  to  tbe  defendants  Watkins  and/ 
Wbltesides  mast  be  affirmed. 


SPILLANC  ▼.  MlBSOUBI  Pac.  Rt.  Co. 

(Supreme  Court  of  Missouri,  IHolsion  ITo.  ». 
Oot  10,  1892. ) 

Railboad  CoHPANisa — Accident  at  Cbossiho — 
Infant  Plaintipp  — Qoalipication  of  Ouard- 
lAN— Demurkbe  to  Complaint— Effect  of  Aw- 

SWBRIN-G  OVBK — ISRTHDCTIONS. 

1.  Rev.  St  f  6279,  provides  tbat  the  father - 
shall  be  the  natural  niardian  of  his  children,, 
and  have  the  care  and  custody  of  their  estates, 

'and,  when  such  estate  la  not  derived  from  the  ■ 
parent  acting  as  guardian,  such  parent  shall . 

S"Te  security  and  account  as  other  gnardiana," ' 
eld,  that  where  a  father  sues  as  gnardiau  of 
bis  infant  child,  to  recover  for  peraonai  inju- 
ries to  the  latter,  he  should  first  qnalify  by  giv-- 
ing  security. 

2.  Under  Rev.  St  f  2043,  which  provides 
that  a  defendant  may  demur  to  a  complaint 
when  it  appears  on  its  face  that  plaintiff  is 
without  legal  capacity  to  sue,  where  a  com- 
plaint filed  by  a  guardian  for  personal  inju- 
ries to  an  infant  plaintiff -fails  to  show  that  the 
guardian  has  ^nalitied  aa  such,  the  question  of 
such  qualification  should  be  raised  by  demurrer^ 
rather  than  by  answer. 

3.  Where  a  demurrer  to  the  capacity  of 
plaintiff  to  sue  ia  overruled,  and  defendant  an- 
swers, the  question  raised  by  the  demurrer  is- 
waived. 

4.  It  is  a  question  for  a  Jnrv  to  determine 
whether  a  t>oy  who  was  injured  at  a  railroad 
crossing  exercised  that  degree  of  care  which- 
could  reasonably  be  expected  of  him,  consider- 
ing his  age,  capacity,  and  experience. 

6.  In  an  action  for  personal  Injuries  re- 
ceived by  a  hoj  eight  years  of  age  at  a  railroad' 
crossing,  the  error  of  giving  an  unqualified  in- 
struction that  plaintiff  was  not  guuty  of  con- 
tributory negligence  was  not  cured  by  also  er- 
roneously instructing  tliat  unless  plaintifF 
looked  and  listened  for  a  train  I>efore  going  on 
the  track,  he  was  guilty  of  contributory  neg^ 
Ugence. 

6.  It  is  reversible  error  to  give  contradictory 
«r  conflicting  instructions. 

Appeal  from  circuit  court,  Jackson  coun- 
ty;  J.  H.  iSLOTER,  Judge. 

Action  for  personal  Injarles  by  Dennia 
Spillane,  an  Infant,  by  bis  guardian, 
against  the  Missouri  Pacific  Railway  Corn- 
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pany.    PlalDtllT  bad   Indfcment.  and  de- 
fendant appeals.    Reversed. 

IClUab  RoMaaon,  for  appellant.    Fyke  A 
U»wtttoa,  for  respondent. 

Macfaklanr,  J.  Plaintiff,  an  Infant 
eight  years  of  age,  proMPcutea  this  salt  by 
blM  father  and  natural  gnardian,  to  re- 
cover damages  for  personal  injarlea  sus- 
tained by  having  been  struck  by  a  train 
'  on  dufeadant's  road  in  Kansas  City,  by 
reason  of  the  alleged  negligence  of  defend- 
ant's employes  in  charge  thereof.  The 
negligence  charged  in  the  petition,  and 
upon  which  the  case  was  submitted  to  the 
Jury,  was  that  the  train  was  negligently 
run  at  a  rate  of  speed  In  excess  of  six 
miles  per  hour,  In  riolntion  of  an  ordi- 
nance of  the  city.  Defendant  demurred  to 
the  petition  upon  the  ground,  among 
others,  that  it  did  not  appear  that  the 
father  of  plaintiff  had  given  bond  as  guard- 
Ian.  The  demurrerwas  overruled,  and  de- 
fendant answei-ed  over.  The  answer  was 
a  general  denial  ol  negligence,  nnd  pleas 
of  contributory  neglleence  of  the  plaintiff 
blmseir,  and  of  liis  parents.  The  answer, 
also,  charged  that  plaintiff  had  not  the 
capacity  to  sue,  and  that  bis  father  and 
natural  guardian  had  not  given  bond  and 
qualified  as  guardian.  The  trial  disclosed 
the  following  undisputed  facts:  An  ordi- 
nanceof  the  city  of  Kansas  City  prohibited 
the  movement  of  trains  within  the  city 
limits  at  a  greater  rate  of  speed  than  six 
miles  per  hour.  Defendant  operated  a  rail- 
road, hnving  four  tracks,  along  Front 
street,  cast  and  west,  where  the  same  is 
crossed  by  Grand  avenue.  Plaintiff  lived, 
with  hid  parents,  on  Grand  avenue,  about 
one  block  south  of  the  railroad.  He  was 
a  boy  Df  ordinary  intelligence,  was  attend- 
ing school,  bad  been  engaged  in  selling  pa- 
pers, and  was  familiar  with  the  railroad 
tracks  at  Grand  avenue.  Trains  passed 
over  the  tracks  across  Grand  avenue  fre- 
quently during  the  day.  Front  street,  along 
which  the  railroad  tracks  were  laid,  was 
covered  with  plunk,  and  was  used  by 
wagons  and  pedestrians  as  a  highway. 
The  tracks  west  of  Grand  avenue  were 
straight,  and  the  view  unobstructed  for 
600  feet.  On  the  occasion  of  the  accident, 
plaintiff's  mother  had  sent  him  to  an  ice 
biiuse,  sicuate  north  of  the  railroad  and 
east  of  Grand  avenue,  to  get  some  ice.  Ha 
took  a  rope  with  him,  went  to  the  ice 
house,  procured  a  large  lump  of  ice,  tied 
the  rope  to  it,  and  proceeded  in  the  way 
usually  traveled,  diagonally  across  Front 
street  and  the  railroad  tracks,  southwest- 
erly towards  Grand  avenue,  dragging  the 
ice  after  iiim.  He  was  struck  by  a  freight 
train  running  from  the  west,  on  the  south 
track,  and  was  injured.  Tb^)  evidence  of 
plaintiff  tended  to  prove  that  the  train 
was  running  20  miles  per  hour,  and  that 
a  wagon,  crossing  the  track,  obstructed 
the  view,  so  that  plaintiff  could  not  see 
the  approaching  train.  The  evidence  of 
defendant  tended  to  prove  that  the  train 
was  not  running  to  exceed  live  miles  per 
hour;  that  plaintiff  was  not  on  the  track 
as  the  train  approached :  and  that  the  boy 
wan  on  one  side  the  track,  and  the  lee  the 
other,  and  the  rope  was  caught  by  the 
train,  and  by  that  means  plaintiff  was 


palled  nnder  it.  PlaintitT  admitted,  on 
cross-examination,  that  he  did  not  look 
or  listen  for  a  train  before  going  on  the 
track.  He  claimed  that  be  did  not  see  the 
train  before  it  struck  him,  and  did  not 
know  by  what  part  he  was  struck.  The 
verdict  and  Judxinent  were  tor  plaintiff, 
and  defendant  appealed. 

1.  The  first  assignment  of  error,  opon 
which  plaintiff  relies  for  a  reversal,  is  that 
the  suit  coDid  not  be  maintained  in  the 
name  of  the  father  of  plaintiff,  as  bis  nat- 
aral  guardian,  unless  he  had  first  qualified 
as  such  by  giving  bond.  The  statute  pro- 
vides that  "suits  by  Infants  may  be  com- 
menced and  priisecuted"  by  the  guardian 
or  curator,  (section  1997.)  and  that  the 
father  shall  be  the  natural  guardian  and 
curator  of  his  children,  and  have  the  care 
and  custody  of  their  estates;  "and,  when 
such  estate  Is  not  derived  from  the  parent 
acting  as  guardian  and  curator,  such  par- 
ent shall  give  security  and  account  as 
other  guardians  and  curators,"  (section 
5279.)  The  petition  states  that  plaintiff  is 
an  Infant  of  tender  years,  and  that  Tim- 
othy SpiUane,  by  whom  he  soes,  ia  his 
father  and  natural  guardian.  If  giving 
a  bond  was  necessary  to  invest  the  father 
with  authority  to  maintain  the  suit  for 
his  minor  child,  then  the  fact  that  the  nec- 
essary bond  had  been  given  became  ma- 
terial, nnd  should  have  been  stated  in  the 
petition.  Higgins  v.  Railroad  Co.,  86  Mo. 
431.  No  such  averment  was  made,  and  for 
that  reason  the  Incapacity  of  plaintiff  to 
sue  appeared  upon  the  face  of  the  petition, 
and  the  objection  was  properly  made  by 
demnrrer.and  not  by  answer.  Rev.  St.  §§ 
2048,2047.  If  defendant  desired  to  take  ad- 
vantage of  the  defect  in  the  petition,  if  one 
(•xisted,  be  should  have  stood  upon  the 
demurrer.  "When,  therefore,  the  demur- 
rer was  overruled,  and  defendant  an- 
swered, it  waived  and  abandoned  what- 
ever vantage  ground  it  may  have  acquired 
by  demurring."  State  v.  Happington,  68 
Mo.  457;  Iligeins  ▼.  Railroad  Co.,  supra. 
It  may  be  said  that  before  the  natural 
guardian  obtains  possession  or  control  of 
the  mone.v  recovered  he  should  be  required 
to  give  bond  as  provided  by  law.  Mc- 
carty V.  Rountree,  19  Mo.  345;  Higgins  v. 
Railroad  Co.,  supra. 

2.  It  is  next  Insisted  that  the  court 
should  have  directed  a  verdict  for  defend- 
ant upon  all  the  evidence,  for  the  reason 
that  it  appears  undisputed  therefrom  that 
plaintiff  did  not  exercise  that  degree  of 
care  which  was  incumbent  on  one  of  his 
years  and  intelligence.  This  contention  is 
based  upon  the  testimony  of  plaintiff  that 
he  went  upon  the  track  without  looking 
to  see  if  there  was  dangerfrom  trains.  No 
arbitrary  rule  can  be  established  fixing  the 
age  a  t  which  a  child,  without  legal  capacity 
forother purposes, maybe  declared  wholly 
capable  or  Incapable  of  understanding 
and  avoiding  the  dangers  to  be  encoun- 
tered upon  railway  tracks.  ItisaqneK- 
tion  of  capacity  In  each  case.  Plalntilf 
was  a  boy  of  ordinary  intelligence,  eight 
years  of  age.  Had  lived  within  a  block  of 
the  railroad  for  some  time.  Had  sold  pa- 
pers on  the  streets,  and  was  then  attend- 
ing the  public  school.  He  was  certainly 
capable  of  taking  some  care  of  himself  un- 
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<1er  ordinary  clrcamstancea,  bnt  could  not 
be  declared  snl  Jaria  an  a  matter  uf  law. 
The  law  only  required  of  him.  In  crosfiinK 
the  railroad,  the  exercise  of  that  decree  of 
care  which,  under  like  circumstances,  cuuld 
reasonably  have  been  expected  of  a  boy  of 
bis  years,  capacity,  and  experience,  and 
whether  he  used  such  care  was  a  question 
for  tb«  ]ary.  EhwIu  v.  Railroad  Co.,  9C 
Mo.  2»2.  9  S.  W.  Rep.  577;  Ueach,  Contrlb. 
KeK.  §117:  Stone  v.  Railroad  Co.,  116  N. 
Y.  104,  21  N.  E.  Rep.  712. 

3.  Defendant  objects  to  Instruction  4, 
given  at  request  ol  plaintiff,  for  the  rea- 
«un,  aa  contended,  that  It  assumes  the 
nesllKence  of  defendant,  and  authorizes 
H  recovery  on  tbe  sole  gronnd  tbat  neither 
plalotltl  nor  his  parents  were  guilty  of 
ctintrihutury  ncKllgence.  The  Instruction 
tella  the  Jury  that  If  they  And  from  the  evi- 
dence **  that,  at  tbe  time  of  the  accident, 
plaintm  was  usiug  such  care  and  caution 
as  tnlKbt  be  expected  from  one  u(  bis  age 
and  capacity,  be  is  entitled  to  recover: 
provided,  you  also  find  that  his  injuries 
were  not  brought  about,  in  whole  or  in 
part,  by  his  own  negligence,  or  tbe  neg- 
ligence of  hia  parents,  or  either  of  them, 
which  directly  contribnted  thereto."  It 
is  manifest  tbat  ihe  Instruction,  taken 
alone,  does  not  require,  as  a  condition  to 
recovery  by  plaintiff,  tbat  the  Jury  should 
have  found  that  the  injury  was  caused 
by  the  negligence  of  defendant. 

4.  It  is  also  insisted  tbat  instruction  2 
virtually  tella  tbe  Jury,  as  a  matter  of  law, 
tbat    neither    plaintiff   nor    bis    parents 
were   gnilty   of   contributory    negligence. 
The  part  of  tbeinstruction  complained  uf  is 
as  follows:  "And  if  you  find  from  the  evi- 
dence tbat  defendant's  railroad  tracks  were 
on  Front  street,  and  tbat  persons   were 
In  the  habit  of  frequently  passing  along 
nnd  over  defendant's  railroad,  at  the  place 
of  tbe  accident,  and  that  defendant  had 
knowledge  that  persons  did  so  pass,  plain- 
tiff had  the  right  to  go,  and   his  parents 
bad   tbe  right  to  send  bim,  or  permit  him 
to  go,  along  or  across  said  street  at  such 
place,  and  the  act  of  plaintiff  in  going,  or 
tbe  act  of  his  parents  in  sending  or  per- 
mitting bIm  to  go,  along  or  across  said 
street  at  said   place,  does  not  constitute 
socb  contributory  negligence  as  will  pre- 
vent  a   recovery   in    this   action."    The 
court  doubtless  intended  to  Inform  the  Ju- 
ry tbat  plaintiff  had  th<)  right  to  go  upon 
tbe  track,  where  it  was  laid  along  a  pub- 
lic street,  and   where  It  was  traveled  by 
tbe  public,  and  was  not  a  trespasner  In 
doing  so.    But,  when  the  Jury  is  told  that 
tbe  act  of  pIulntlH   in  going  "along  or 
across  said  street  at  said  place  does  not 
coDHtltute    sucb  contributory  negligence 
as  will  prevent  a  recovery  in  this  action," 
tbe  Jurors  must   have   nnderstoud    that 
tliere  was  no  contributory  negligence  in 
the  case.  If  plalntitt  was  struck  on  a  pub- 
lic, traveled  street,  where  be  bad  a  right  to 
go.    Indeed,  the  language  of  the  Instrnc- 
tiuD   admits   of  no   other  construction. 
The  Instrnctlon,  as  given,  can  only  be  Jus- 
tified on   the  theory  that  plaintiff,  on  ac- 
eoont  of  bis  age  and  want  of  knowledge, 
discretion,  and  experience,  was,  as  a  mat- 
ter ol  law,  wholly  incapable  of  contribu- 
tory aegllgence.    This  we  can  no  more  de- 


clare than  we  can  say,  as  a  matter  of  law, 
that  he  should  have  been  charged  with 
such  contributory  negligence  In  going  up- 
on the  railroad  track,  without  looking, 
as  should  have  prevented  a  recovery. 
Tbe  question  of  capacity  in  each  case  was 
fur  the  Jury.  Els  win  v.  Railway  Co.,Hupra; 
Williams  v.  Railroad  Co.,  96  Mo.  275,  9  8. 
W.  Sep.  673;  Dlaubl  v.  Railway  Co.,  105 
Mo.  645,  16  S.  W.  Rep.  281 ;  .McCarthy  v. 
Railway  Co.,  92  Mo.  536,  4  8.  W.  Rep.  616. 
Both  lustructions  2  and  4,  taken  alone, 
are  not  only  misleading,  but  do  not  prop- 
erly declare  the  law  in  tbe  abstract  as  ap- 
plicable to  tbe  facts  and  circumstances  io 
evidence. 

6.  All  instructions  given  in  a  case  should 
be  taken  and  read  together,  and  if,  being 
HO  read,  they  are  harmonious,  consistent, 
and  not  calculated  to  mislead,  a  judg- 
ment should  not  be  reversed  simply  be- 
cause any  oneor  more  of  the  series,  stand- 
ing alone,  do  not  embrace  all  the  isnues. 
Karle  v.  Railroad  Co.,  65  Mo.  476;  Wbalen 
V.  Railroad  Co.,  6U  Mo.  828.  On  the  other 
hand,  it  is  reversible  error  to  give  contra- 
dictory or  conflicting  instructions.  Tbe 
Jury  Is  as  likely  to  follow  one  as  the  other 
of  tbe  two.  Stevenson  v.  Hancock,  72  Mo. 
612:  Price  V. Railroad  Co., 77  Mo. 509;  Hen- 
scben  v.  O'Bannon,  56  Mo.  iS^O;  Willraot 
V.  Railroad  Co.,  (Mo.  Hup.)  17  8.  W.  Rep. 
491 :  Bank  v.  Hatch,  98  Mo.  877,  11  S.  W. 
Rep.  739.  At  the  request  of  defendant,  the 
court  gave  the  Jury  13 Instructions.  These 
covered  every  conceivable  phase  of  tbe 
defense;  Indeed,  they  went  beyond  what 
defendant  bad  a  right  to  demand.  8tlU 
we  cannot  say  that  the  delects  and  omis- 
sions of  Instructions  2  and  4  were  supplied 
and  cured  thereby,  instruction  8  may  be 
used  as  an  example.  It  told  the  Jiyy  that 
the  law  imposed  upon  plaintiff  the  duty 
to  look  and  listen  before  attempting  to 
cross  the  track  of  defendant,  and  if  be 
"could  have  seen  or  beard  tbe  train  ap- 
proaching, bad  he  looked  or  listened  at 
any  time,  before  attempting  to  cross  the 
track,  in  time  to  have  avoided  the  injury, 
and  failed  to  do  so,"  then  he  could  not  re- 
cover. It  Is  perfectly  clear  that  this  In- 
struction does  not  supply  omissions  of  in- 
structions 2  and  4,  but  directly  contra- 
dicts them,  and  each  nutboriies  a  verdict 
upon  tbe  facts  therein  hypothetically 
stated,  without  reference  to  what  is  re- 
quired to  be  found  under  the  other.  In- 
struction 8  impoHBH  upon  plaintiff  the  cau- 
tion of  looking  and  listening;  instruction 
4  only  exacts  of  bim  such  care  as  might 
have  been  expected  of  one  of  bis  age,  etc. ; 
and  instruction  2  declares,  In  effect,  that 
he  was  not  guilty  of  contributory  negli- 
gence in  crossing  the  street.  Tbe  Jury 
was  left  to  choose  among  them.  They 
were  irreconcilable,  and  only  one  conid  be 
followed.  As  has  been  seen,  plaintiff  was 
only  required  to  exercise  such  care  and 
caution  as  might  reasonably  have  been 
expected  of  one  of  his  age.  Intelligence,  ex- 
perience, and  discretion;  nnd  It  was  re- 
versible error  to  Instruct  the  Jury  that.  In 
going  upon  the  track,  he  was  not  guilty 
of  contributory  negligence;  and  this  error 
was  not  cured  by  improperly  telling  them. 
In  another  Instrnctlon,  that,  unless  be 
looked  and  listened  for  a  train  before  go- 


Digitized  by 


Google 


296 


SOUTHWESTERN  BEFOBTBB.  Yoi.  20. 


(Mo. 


ing  upon  the  track,  he  wau  Rotlty  ot  con> 
trlbntoryueKliKF'nce.  Judgnieat  reversed, 
and  cauHe  remanded.    All  concur. 


KiNOHAN  y.  WlNCHELL. 

{Supreme  Court  of  Missouri,  lAvlsUm  No.  1. 
HarchSS,  1893.) 

Wills— Inoomb  of  Estatk— Assiosmeni  bt  Cb»- 
TUi   Que  Tbdst  —  Sprndthbift  Teost  —  Bti- 

DEKCE. 

1.  Testatrix  bequeathed  all  her  propert7  in 
trust  to  her  brother,  "to  invest  the  same  in  such 
manner  as  in  his  opinion  will  produce  the  best 
Income,"  and  once  in  each  rear  to  ^y  over  tc 
her  son  the  whole  income  during  hia  life,  and 
thereafter  to  his  children  or  their  descendants; 
ami  gave  the  trustee  full  power  to  sell  all  her 
estate,  and  invest  the  same  as  he  deemed 
best.  Beld  not  to  create  a  "spendthrift  trust" 
by  restraining  the  right  of  alienation,  and  such 
income  was  assignable  by  the  cestui  que  trust. 

2.  In  an  action  by  the  assignee  of  the  cestui 
que  trust  against  such  trustee  to  sequester  the 
income  specified  In  such  will,  evidence  is  not 
admissible  to  show  that  the  cestui  que  trust  la 
a  q>endthrift. 

3.  In  such  case,  evidence  is  not  adihlsslble 
to  show  the  circumstances  attending  testatrix 
at  tiie  time  of  the  execution  of  the  will. 

4.  Where  a  cestui  que  trust  assigns  the  In- 
come of  au  estate,  to  which  he  is  entitled  under 
a  will,  as  security  for  his  note,  evidence  is  ad- 
misRible,  in  an  action  by  the  assignee  against 
the  trustee  to  sequester  such  income,  to  show 
failure  of  consideration  of  the  note. 

Croaa  appealH  from  circuit  court,  John- 
■on  eouoty ;  Charles  W.  8luan,  Jud^e. 

Action  by  CbarleB  H.  KinRtnan  aRalnnt 
William  O.  Wlncbull,  trnstee  under  the  will 
o(  Mury  A.  Brink,  deceased,  to  sequester 
tbe  iucume  of  deceased's  estate  to  bis  um. 
From  the  judgment  of  the  trial  court  both 
partle%appeal.    Rerersed. 

Tbe  other  tacts  fnll.v  appear  In  the  fol- 
lowlDK  statement  by  Shkkwood,  C.  J.: 

Both  parties  appeal  (mm  the  Judgment 
ot  the  court  below.  This  litigation  orig- 
inated in  an  attempt  made  hy  tbe  plaintiff 
to  sequester  to  his  use  the  income  accrued 
and  accrnlng  of  a  certain  estate  held  in 
trust  for  George  Brink  by  William  G.  Wln- 
cbeil.  tbe  defendant.  The  plaintiff's  claim 
thustoapproprlatethe  incomes  was  based 
on  a  promissory  note  for  95.000,  dated 
February  1, 1884,  payable  on  demand  to 
plaintiff,  and  bearing  U  per  cent,  interest, 
secured  by  an  assignment  in  writing  of 
same  date,  and  purporting  to  convey  to 
plaintiff  the  interest  of  the  beueOclary  in 
such  income.  The  incomes  herein  are  de- 
rived from  certain  property  devlKed  by  the 
last  win  of  Mary  A.  Brink,  deceased,  dated 
in  October,  1883,  and  probated  in  Novem- 
ber, 1883.  "The  provisions  ot  the  will,  so 
far  as  necessary  to  note  them,  are  as  fol- 
lows: "Item  1.  I  will,  devise,  and  be- 
queath unto  my  brother,  William  Q.  Wln- 
chell,  all  my  property  and  estate.  Includ- 
ing real,  personal,  and  mixed  property, 
wheresoever  situate,  and  especially  in  the 
states  of  Indiana  and  Missouri,  in  which 
states  all  tbe  property  I  now  own  is  sit- 
uate, but  in  trust,  nevertheless;  that  Is  to 
say,  my  said  brother  and  trustee  shall 
take  possession  of  all  such  propert.y,  ana, 
whatever  may  be  In  cash,  invest  the  same 
in  such  manner  as  In  his  opinion  will  pro- 
duce tb«  beat  income;  and  of  tbe  proceeds 


and  Income,  after  payment  of  proper  ex- 
penses of  my  estate,  once  In  each  year, pay 
over  to  my  son,  George  Brink,  the  whule 
income  thereof,  so  long  as  he  shall  live, 
and  at  bis  decease,  if  he  shall  leave  any 
child  or  children,  nr  the  descendants  of 
any  child  or  children,  the  remaining  por- 
tion of  said  estate  shall  go  t&  his  beim. 
according  to  the  laws  of  the  state  where 
the  same  is  situate;  but  if  ray  son,  George 
Brink,  shall  die  without  lineal  heirs,  then 
all  of  m.v  estate  shall  go  to  my  brothero 
and  sisters  living  and  the  descendants  of 
sncfa  asaredeceased, share  and  sbareali'Ke, 
the  descendants  of  any  deceased  brother 
or  sister  to  take  the  same  interest  the 
parent  would  take  if  living:  prov1ded.lt 
from  ill  health,  or  any  other  cause,  in  the 
opinion  of  said  trnstee  or  executor  it  shall 
he  necessary  to  expend,  for  the  benefit  uf 
my  said  son,  George,  more  than  the  Income 
or  proceeds  of  tbe  estate,  be  shall  have  the 
power  to  do  so  at  his  discretion.  Item 
Second.  I  hereby  nominate  my  brother 
William  G.  Wlnrhell,  the  trustee  named  in 
this,  my  last  will  and  testament, executor, 
with  full  power  in  him  to  compromise  and 
adjust  all  debts  due  my  estate,  on  such 
terms  as  be  may  deem  beat;  with  full  pow- 
er to  do  any  and  all  acts  necessary  to  the 
(uli  and  fair  settlement  of  my  estate,  and 
with  full  power  to  sell  and  convey  any  and 
ail  real  estate  without  notice  or  petition 
to  any  court,  and  to  make  deeds  to  pni^ 
chasers  therefor,  but  reporting  all  such 
sales  to  the  proper  probate  court,  and 
with  power  to  reinvest  tbe  same  in  other 
real  estate,  or  to  loan  the  same,  and  to 
sell  any  and  all  personal  property  at  his 
discretion, andlnvest  the  snme  as  be  deems 
liest,  and  with  full  power  In  him  to  sell, 
without  notice,  any  property  or  real  es- 
tate which  he  may  have  In  possession  by 
such  reinvestments,  as  aforesaid,  of  the 
funds  of  my  estate:  provided,  that  In 
event  ot  my  said  brother  Wm.  G.  Win- 
cheli,  from  any  cause  whatever,  failing  to 
accept  the  trust  herein,  or,  in  the  event  of 
his  death,  that  any  person,  appointed  by 
the  proper  court,  shall  have  the  same 
power  vested  in  my  said  executor  n  a  nied." 
The  petition  charged  that  Wlnchell  bad  In 
his  bands,  of  this  Income,  sums  aggregat- 
ing f8,000,  which  had  been  demanded  of 
him  by  plaintiff,  August  23,  1SS5,  under  the 
assignment,  and  which  he  had  failed  to 
pay  over  to  plaintiff.  This  is  the  sub- 
stance of  the  petition,  which  concluded 
with  a  prayer  for  an  accounting  and  ap- 
propriation ot  the  incomes  to  pay  the 
note,  and  (or  Injunction  In  the  nsual  form. 
Defendant,  Wlnchell,  in  bis  answer,  admit- 
ted tbe  death  of  Mary  A.  Brink ;  the  execu- 
tion and  probate  of  the  will;  that  he  was 
In  charge  asezecntor  and  trustee,  and  had 
refused  to  pay  plaintiff  any  of  tbe  incomes; 
and  denied  the  other  allegations  of  the 
petition.  The  answer  furtlter  alleged  that 
George  Brink  was  not  vested  with  any 
assignable  interest  under  the  will;  that 
any  attempt  at  assignment  made  by 
Brink  was  void ;  and  asked  tbe  court  to 
construe  the  provisions  of  the  will.  De- 
fendant also  filed  an  accounting  showing 
that  tbe  estate  whs  Indebted  to  him  in  s 
baluncB  of  $167.55;  also  In  a  further  ac- 
count of  S60,  paid  as  attorneys'  leea;  and 
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farther  reasonable  attorneys' teea  yet  to 
be  paid,  ia  defense  ot  thiB  action. 

J.  IV.  Saddatb  and  ».  W.  Wood,  for 
plaintiff.  S.  a.  Kelly  and  O.  L.  Houta,  for 
defendant. 

SaKKYf  oo^,C  3. ,(i>^er  stating  the  factsA 
1.  We  Fee  nothing  In  tbe  terms  ol  the  will 
ivhich  eanselt  to  iall  within  the  principle 
announced  in  Lampert  v.  Haydel,  !)6  Mo. 
139.  9  S.  W.  jicp.  780.  and  Partridge  v.  Cav- 
ender,  96  Mu.452,  9  S.  W.  Rep.  785,  relating 
to  tlie  constituent  elements  ol  a  "npeud- 
tdrlft  trust.'  The  lower  court  was  cor- 
rect, therefore.  In  ruling,  as  it  did,  that  no 
such  trust  was  created  by  the  force  and 
eQect  of  the  words  ol  the  will. 

2.  And  that  court  was  also  correct  in 
ozcloding  from  its  consideration  all  evi- 
dence tending  to  show  that  George  Brink 
was  a  spend  thrift,  etc.  Tbe  intention  of 
the  testatrix,  in  instances  like  the  present, 
in  not  to  be  eked  out  by  parol  evidence 
showing  good  reasons  why  she  would 
naturally  desire  to  create  such  a  trust, 
because  her  disappointed  intention  In  tills 
regard  could  not  cintbe  itself  in  the  reciui- 
slte  formula  which  alone  could  give  tbe  In- 
tention of  the  testatrix  legal  efficacy. 

8.  The  like  line  of  remark  applies  to  tbe 
action  of  the  court  in  excluding  evidence 
respecting  tbe  circumstances  attending 
the  testatrix  at  the  time  of  the  execution 
of  the  will.  Such  circumstances,  however 
admisslblein  caseslike  Hall  v.Htephens,  65 
Mo.  S70,  and  Small  v.  Field,  102  Mo.  104, 14  S. 
W.  Bep.  81S.  have  no  possible  application 
to  canes  of  this  sort. 

4.  Bat  evident  error  was  committed  in 
tbe  exclusion  of  testimony  showing  a  lack 
or  failure  of  consideration  of  the  note  asd 
assignment.  If  there  was  a  failure  of  the 
conHlderation  of  the  note,  the  note  fell,  and 
tbe  assignment  fell  with  It.  The  case 
stands  here  precisely  as  If  Oeorge  Brink 
were  sued  on  the  note  in  question,  and  had 
pleaded  failure  of  consideration;  and  it 
was  the  clear  duty  of  the  trustee  to  make 
this  deleuBe.  For  this  error  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 

All  concur,but  Rauci.at, J.,andbe is  ab- 
Hent. 


Troth  v.  Narcrosb  et  al. 

(Supreme  Court  of  Missmirt,  DtvlfUm  No.  2. 

Sept.  SO,  1892.) 

Neolwbscb— Petitios— SorncisxcT. 

In  an  action  for  personRl  injuries,  canaed 

by  an  elevator,  while  in  defendant's  employ, 

the  only  oegliKence  alleged  was  that  defendant 

failed    "to   provide   suitable   and   proper   rules 

for  the  running  and  manasement  of  said  ele- 

Tator,  wherebr  plaintiff  could  have  been  warned 

of  its  descent,  and  in  permitting  it  to  descend 

on  plaintiff   widiout   notice   or  warning."     It 

was  not  alleged  that  defendants  had  any  an- 

tliority  or  control    over    the   elevator.     Hdd, 

that  plaintiff  was  not  entitied  to  recover. 

Appeal  from  circuit  court,  Jackson 
county :  Jaiibs  Gibso.n,  Judge. 

Action  by  Lorado  Troth  against  Nar- 
rross  Bros,  for  personal  injuries  caused  by 
de{e;)dantB'  negligence.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals. 
Affirmed. 

Sherry  Ji  Hughea,  for  appellant.  Warner, 
Dean  A  Hagerwan,  for  respondents. 


Gantt,  p.  J.  Tbla  la  an  action  for  per- 
Bonal  Injuries.  Plaintiff  was  in  the  em- 
ployment ot  defendants,  who  were  part- 
ners and  contractors  for  some  of  the  work 
In  the  erection  of  tlie  New  York  Life  Insur- 
ance Tompaoy's  building,  Ninth  and  Walt 
streets,  Kansas  City,  Mu.  The  petition  al- 
leges that  plaintiff  was  in  the  employ  ot 
defendants  as  a  laborer  on  this  building; 
"  that  while  BO  engaged,  on  14tb  of  May, 
ISS'',  he  was  ordered  by  tbe  foreman  ot 
defendants,  whose  orders  he  was  bound 
to  obey,  to  place  a  chain  arouuil  an  Iroa 
beam  reaching  across  the  elevator  way  in 
tbe  flitb  story  of  said  building;  that  wbila 
attempting  to  place  said  chain  around 
said  iron  beam  the  elevator  was  uegli- 
gently,  carelessly,  and  without  notice  or 
warning  to  plaintiff .  caused  and  permitted 
to  descend  from  the  sixth  story  of  said 
building  upon  the  head  and  Bhoulden*  of 
plaintiff,  whereby  be  was  permanently  In- 
jured ;  that  be  was  greatly  bruised  and 
mangled,  solely  on  account  of  tbe  negli- 
gence of  defeudanta  In  falling  and  omit- 
ting to  provide  suitable  and  proper  ruiea 
for  tbe  running  and  management  of  said 
elevator,  whereby  plaintiff  could  have  beea 
warned  of  its  descent,  and  in  permitting 
it  to  descend  on  plaintiff  without  notice  or 
warning."  The  damages  were  laid  at 
$20,000.  Tbe  answer  was:  "(1)  General 
denial,  except  the  partnership.  (2)  Con- 
tributory negligence. "  Then  as  follows: 
"  (3)  The  defendants  further  state  that  at 
the  time  of  the  alleged  Injuries  to  the- 
plaintiff,  and  for  a  long  time  prior  there, 
to,  be  knew  that  the  elevator  was  con- 
stantly ascending  and  descending  tbo 
building  referred  to.  and  that  ho  entered 
and  continued  in  the  service  of  the  defend- 
ants with  full  knowledge  thereof,  and  as- 
sumed all  risks  incident  to  the  moving  of 
said  elevator,  thereby  waiving  any  claim 
for  any  damage  which  adght  resultto  him 
from  tbe  said  elevator  while  he  was  In 
the  employ  of  the  defendants;  and  there- 
lore  he  cannot  maintain  tbe  action.  (4| 
Delendants  further  stat'!  that  theplnlntllf, 
while  in  the  service  of  the  defendants,  at 
the  time  complained  of,  knew  that  the- 
suld  elevator  was  running,  and  by  the  ex- 
ercise of  ordinary  care  on  his  part  could 
have  avoided  being  Htruck  by  tbe  some. " 
The  reply  was  denial  ot  contributory  neg- 
ligence and  general  denial  of  all  matter 
pleaded  in  third  and  fourth  counts  ot  de- 
fendants' answer. 

The  plaintiff,  to  sustain  the  issues  oik 
bin  part,  testified  In  his  own  behalf  to  tbe 
effect  that  he  was  a  man  24  years  of  age. 
He  was  a  stationary  engineer  by  occupa- 
tion. He  was  employed  April  8, 1K8S,  to 
work  In  the  building,  b^  the  assistant  su- 
perintendent. Had  been  at  work  in  tlie 
building  about  six  weeks  when  hurt.  He 
was  taken  to  one  Mallon  as  his  boss,  and 
told  to  obey  him.  On  the  morning  he  was 
hurt,  Mallon  sent  him  to  the  basement  for 
a  chain.  When  he  returned  he  found  Mr. 
Mallon  trying  to  fasten  a  guy  rod  to  the 
Iron  beam  in  tbe  elevator  way.  Mallon 
said  to  him:  "1  can't  reach  it.  Come  over 
and  help  me  pnt  It  on."  Mallon  was  sit- 
ting on  the  back  end  of  the  beam  that  ran 
up  the  side  of  the  elevator  shaft,  trying  to 
put  the  chain  on.     When  Mallon  called 
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talm,  plaintiff  (to  aae  hl8  own  langnaKe) 
"  walked  over  to  where  Mallon  was  work- 
ing, and  Kut  down, and  net  Btraddle  u!  the 
beam.  And  about  tliu  time  1  KOt  down 
tbey  let  the  elevator  down,  and  bit  my 
head  and  flhouldera,and  maabed  me  down, 
and  bruised  my  bpad  and  ftbouldera.  Tbere 
was  no  rule  or  regulntlon  that  I  know  of 
about  running;  tbe  elnvator,  'e:scept  there 
waR  a  roan  at  the  top  and  one  nt  the  bot- 
tom, rinKing  an  electric  bell,  before  they 
started  down.'  The  elevator  weighed  ulX) 
to  700  {loundH.  It  pasfied  Irom  top  to  bot- 
tom in  a  few  seconds.  It  was  rnn  by  an 
enxiue  Id  the  haiienient. "  When  it  was  at 
the  top.  and  tbey  wanted  to  go  down, 
they  wiinld  ring  a  little  bell,  and  the  en- 
glaeer  woold  draw  that  oat,  and  it  would 
unwind  on  the  drum.  The  space  back  of 
tbo  elevator  on  this  iron  beam  was  just 
large  enough  for  a  man  to  stay  tbere  by 
crouching  close  to  the  wall, — about  20 
Inches.  Mallon  was  In  no  danger  where 
be  sat.  When  plaintiff  was  struck  be  fell 
over  into  Mallon's  lap,  and  was  held  by 
him  nntil  help  came.  He  testified  that  the 
elevator  had  been  running  up  and  down 
that  morning  before  he  was  hurt.  Asa 
rule,  it  ran  every  three  or  four  mlnntes. 
It  moved  very  rapidly.  He  knew  how  It 
was  operated,  and  knpw  they  would  drop 
it,  when  through  up  above  him.  Mallon 
did  not  tell  him  that  the  elevator  was  not 
fanning.  Mallon  gave  no  information 
about  the  elevator.  It  bad  been  running 
all  the  morning.  Plaintiff  did  not  Inquire 
about  the  elevator.  He  presumed  every- 
thing was  all  right.  "I  did  not  stop  to 
think."  It  would  take  from  two  to  five 
minutes  to  adjust  the  chain,  and  the  ele- 
vator was  running  every  two  or  three 
minutes.  He  knew  the  elevator  must 
strike  bim  If  It  camedown.but  be  assumed 
that  it  would  not  come  down,  t>ecause 
Mallon  was  working  there,  and  called  him 
to  help  bIm.  "  Mallon  had  nothing  to  do 
with  running  the  elevator."  Patrick 
Hughes,  another  witness  for  plaintiff,  tes- 
tified that  he  had  worked  at  the  same 
work  in  this  bailding, — fastening  guy 
roils.  "They  were  fastened  behind  the  ele- 
vator. There  was  a  space  behind  the  ele- 
vator something  like  two  feet.  The  guy 
rod  is  fastened  by  a  chain  put  aronnd  the 
iron  beam  around  the  elevator.  Tou  get 
In  behind  theelevator  to  fasten  the  chain." 
He  did  not  know  nhat  necessity  there 
was  for  any  perHUU  getting  where  the  ele- 
vator 'was  going  up  and  down  to  fasten 
the  chains.  Under  this  evidence  the  court 
sustained  a  demurrer  to  the  evidence. 
Plaintiff  has  appealed. 

There  Is  no  allegation  In  tbe  petition 
that  these  defendants  had  any  authority 
or  control  over  the  elevator  In  this  build- 
ing. It  Is  only  averred  that  plaintiff  was 
working  for  them  as  a  laborer,  and  he 
testifies  they  were  contractors  on  tbe  New 
York  Life  Building;  but  we  are  left  en- 
tirely to  conjecture  as  to  the  extent  of 
their  contract.  It  is  dlsrlosed  in  evidence 
that  it  was  a  building  of  10  stories.  It 
would  appear  that  In  the  erection  of  a 
building  of  such  proportions  there  might 
be  many  different  contractors:  some  to 
do  one  portion  of  the  work,  and  some  an- 
other.   Tbe  evidence  Is  clear  that  Mallon, 


plaintiff's  immediate  boss  or  foreman, 
had  no  contiol  whatever  of  the  elevator, 
and  plaintiff  knew  this.  Without  arcr- 
ring  then  or  proving  that  defendants  were 
in  any  degree  reMponsIble  for  tbe  proper 
management  of  the  elevator,  or  bad  any 
right  to  prescribe  rules  (or  its  manage- 
ment and  running  In  the  performance  of 
their  contract,  plaintiff  confined  his  right 
to  recover  sulely  to  defendants*  negligence 
In  not  prtscribiug  roles  for  tbe  managf^- 
roent  of  the  elevator.  Negligence  can  only 
be  predicated  upon  the  neglect  of  some 
duty.  It  was  Incumbent  upon  the  pleader 
to  state  what  relation  defendants  bore 
to  the  elevator.  In  order  that  the  court 
could  determine  whether  it  was  their  duty 
to  prescribe  rules  for  its  management. 
For  aught  that  appears  upon  this  peti- 
tion and  evidence,  the  elevator  may  bave 
been  put  In  the  building  by  another  con- 
tractor, and,  after  construction.  Its  man- 
agement might  have  been  confided  to 
servants  of  tbe  owners  of  the  building: 
and  defendants  may  not  have  had  the 
right  to  transport  either  men  or  material 
upon  It,  nor  to  Interfere  In  the  slightest 
manner  with  Its  control,  Tbe  evidence 
only  discloses  that  Mallon  and  bis  gang 
were  "the  derrick  gang."  It  would  seem 
to  bave  been  their  duty  to  make  the  der- 
rick secure,  fasten  the  guy  ropes,  and  move 
the  derrick.  If  necessary;  and  from  the 
fact  that  plaintiff  was  sent  from  tbe  fifth 
story  to  the  basement  for  a  chain,  and 
climbed  the  stairways  back.  Instead  of 
riding  on  the  elevator,  which  was  con- 
stantly ascending  and  descending  every 
two  or  three  mlnut.es,  we  not  only  can- 
not presume  defendants  had  any  connec- 
tion with  the  elevator,  but  the  reverse 
wonld  seem  to  be  true.  In  tbe  absence  ol 
somi!  averment  showing  some  such  rela- 
tion to  this  elevator  that  the  law  would 
cast  upon  them  the  duty  of  regulating  Its 
running,  we  must  hold  this  petition  In- 
sufficient, and  that  it  states  merely  a  con- 
clusion, without  any  basic  facts  to  sus- 
tain It. 

Tbere  are  cases  tn  this  state  that  hold 
a  general  allegation  o(  negligence  suflS- 
cient,  but  an  examination  of  those  eases 
will  show  that  in  every  Instniicn  the  gen- 
eral charge  of  negligence  Is  connected  with 
other  allegations  of  fact  that  clearly 
show  the  relati'm  of  the  defendant  and 
its  breach  of  duty.  As  in  Schneider  v. 
Railway  Co.,  lb  Mo.  295,  It  was  distinctly 
averred  that  the  defendant  was  the 
owner  of  and  operated  the  railroad;  that 
it  "carelessly  and  neglieently  ran  and  man- 
aged Its  locomotive  engine  and  cars  on  Its 
railroad,"  etc.  In  that  case  the  fact  of 
ownership,  from  which  certain  legaldntlea 
and  obligations  flowed,  were  stated,  and 
so  also  In  Palmer  v.  Railroad  Co.,  76  Mo. 
217,  and  Mack  v.  Railroad  Co.,  77  Mo.  232; 
but  In  tbe  case  at  bar  there  Is  nothing  In 
the  petition  or  evidence  that  shows  or 
tends  to  show  that  defendants  were  the 
owners  of  the  elevator,  or  were  the  con- 
tractors for  constructing  it,  or,  by  virtue 
of  their  contract  witta  tbe  owners  of  the 
building,  bad  any  right  to  manage  or  con- 
trol It ;  and,  the  negligence  being  confined 
to  the  management  of  the  elevator  alone, 
the  court  properly  sustained  tbe  demur- 
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rer  to  tbe  cTtdence  on  thta  ground  alone, 
«ind  it  beconiea  nnnecessary  to  dlscnmi  the 
other  qneatloDS  -n  the  case,  and  the  Indg- 
nent  of  tbe  eltcnlt  court  la  accordingly 
•affirmed. 


Statk  t.  Ki.no. 

VSuprems  Court  of  Iftesourl,  DMHon  Wo.  t, 
Oct.  10,  1883.) 

AsBAm.*  WITH  INTBXT  TO  Kiix— EvToaxoa  ot 
Vbxub — 80FFICIESCT— Insthuctioxs. 

1.  Where,  In  a  trial  for  amaolt  with  Intent 
'Co  kill,  the  only  eridence  to  ahow  the  venue  la 
the  testlmonr  of  the  proaecutiDg  witneaa  that 
lie  and  defendant  were  at  a  certain  place  when 
They  had  their  difficulty,  and  it  doea  not  ap- 
pear whether  or  not  such  place,  if  a  town  or 
'Village,  is  n'lthin  the  state,  it  is  insufficient. 

2.  Where  defendant  in  a  criminal  case  ia 
on  trial  for  nssanit  with  intent  to  Icill,  by  stab- 
bing, cnttinjs,  and  wounding  the  prosecuting 
'wiuiL-s».  it  18  proper  to  instruct  the  jury  that 
they  may  fiiid  defendant  "guilty  of  assault 
■vrith  intent  to  kill  or  do  some  great  bodily 
liann,"  if  they  find  the  stabbing  or  cnttins 
-was  -without  malice  aforethought. 

3.  The  giving  of  an  instruction  containing 
a,  mere  abatract  proposition  of  law  ia  harmleaa 
error,  thouji^  It  might  well  be  omitted. 

Appeal  from  circuit  court,  Snili van  coon- 
tj;  G.  D.  BuKGEss,  Judge. 

Indictment  of  CharlPH  KIdk.  Jr..  for  an 
aanauit  with  intent  to  kill.  From  a  ]uOk- 
naent  uf  conviction,  hp  appeals.    Revemed. 

John  M.  Swallow,  (or  appellant.  Tbe 
AtUiraej  General,  tor  the  State. 

Oantt,  p.  J.  The  defendant  waa  Indict- 
ed by  the  K^and  Jury  ot  Sullivan  county 
for  an  aaaault  with  Intent  to  Itill,  convict- 
ed, and  nentenced  to  twoyears  In  the  peni- 
tentiary. He  aaaigna  aseiTur  In  bla  trial 
that  there  was  no  proof  that  heconinolt- 
ted  the  otfenae  in  Sullivan  county.  J.  D. 
Blliutt,  the  party  asMaulted,  aays  he  was 
in  Cora  with  a  load  of  tlea,  when  be  and 
tbe  defendant  bad  their  difficulty.  Bat  it 
nowhere  appeara  that  Cora,  if  a  town  or 
village,  ia  in  Snllivan  county,  or  In  this 
atnte.  Sncbevidence  has  been  held  inanfl]. 
dent  to  eatabliah  the  venue  in  a  number  of 
canen  In  this  court.  State  r.  MrOinnlss,  74 
Mo.  245;  State  T.  Hartnett.  75  Mo.  2.')1 ; 
State  V.  Hughes,  82  Mo.  86;  State  v.  Bur. 
gpfs.  75  Mo.  541.  TTnllke  State  v.  Sanders, 
106  Mu.  1H8,  17  S.  W.  Rep.  223,  and  State  v. 
Jackatin,  86  Mo.  18,  the  other  (acts  and  cir- 
cnmstances  do  not  supply  tbe  (allure 
caused  by  the  want  of  direct  evidence. 

2.  Varlons  objections  are  made  to  tbe 
Instrnctlona,  particularly  the  tenth  tor  the 
state.  That  Instruction  antborlzeH  the 
Jnry  to  find  defendant  guilty  of  an  assault 
wltb  Intent  to  kill,  or  dosomngreat  bodily 
harm,  II  they  fonnd  the  8tabl>ing  or  cut- 
ting was  witbont  malice  aforethought. 
Tbls  ia  tbe  law  since  the  adoption  ot  sec- 
tion 8^0  Into  our  statutes.  Statev.  John- 
aon.  81  Mo.  90;  State  v.Scbloss.SS  Mo. 861, 
•  S.  W.  Rep.  314.  Counsel  makes  the  point 
that  tbls  Instrnction  Is  erroneous  under  our 
mllng  In  Ktate  v.  Melton.  102  Mo.  688, 15  S. 
W.  Rep.  189.  In  that  case  it  was  expresd- 
iyaaid:  "It.  in  order  to  have  proved  an 
asaaolt  wltb  tbe  instroment  named  in  the 
indictment,  proof  of  the  wounding  had 
alno  been  necessary,  then,  under  Rection 
1155,  Rev.  St.  1879,  (section  8i«50,  Rev.  St. 


188q.)  a  verdict  for  wounding  would  have 
been  nuthorliwd.*'  In  this  case  tbe  charge 
In  the  indictment  is  ttaat  defendant,  "of 
bis  malice  aforethonght.did  cut, stab,  and 
wound  said  Elliott,  with  said  knife,  wltb 
tbe  intent  then  and  there  to  kill,"  etc. 
Here  tbe  defendant  Is  notified  that  hemnst 
meet  tbe  charge  of  cutting  and  stabbing 
the  prosecutor  with  a  knife,  and  whether 
tbe  proo(  shows  it  was  done  with  malice 
aforethought,  or  with  intent  to  kill  or  do 
great  bodily  harm,  without  malice  afore- 
tbonght,  tbe  charge  includes  the  olfense, 
and  his  conviction  would  be  lawful.  We 
iBea  no  other  error  in  the  instructions.  Nn. 
3  for  the  state  might  well  have  been  omit- 
ted, containing,  as  it  does,  a  mere  abatract 
proposition  nl  law.  For  tbe  failure  to 
prove  the  venae,  tbe  cause  must  be  and 
is  reversed,  and  remanded  for  a  new  trial. 
All  concur. 


Statr  t.  Rbnprow. 

(Supreme  Court  of  Miaaoiviri,  i>iol«<on  Ho.  $. 
Oot.  10,  18IS.) 

McRDBB — ComriTonoNAi.  Law— Act  Cbbatiko 
CouK*  —  CoLLATaaAi.  Attack  —  Akbaioxm but 
AFTBK  Chakob  ov  Vbmub — Kiu.ixa  Wkoko 
Peeson  bt  Mistakb— Tbcbsical  iVoaus— Dbfi- 

NITIOM — iNSTUncTIONS. 

1.  Until  the  constltntlonallty  of  an  act  of 
the  legislature  in  establishing  a  criminal  court 
in  a  certain  county  is  questioned  by  tbe  state, 
on  the  ground  of  insufficient  population  in 
such  connty,  in  a  direct  proceeaing  for  that 
pnrpose,  it  will  be  presumed  the  legislature  act- 
ed on  sufficient  information,  and  such  act  can- 
not be  collaterally  attacked  in  a  criminal  action 
on  appeal  from  such  court. 

2.  Uev.  St.  1889,  j|  4167,  provides  that,  after 
the  court  has  noqiiircd  jurisdiction  of  a  case  by 
change  of  venue,  "the  same  proceedings  gball 
be  had  In  the  case  in  such  court  in  the  same 
m.Tmipr  nnd  in  all  respects  as  if  the  same  had 
originated  therein."  HeUL,  that  defendant  in  a 
murder  case  may  be  arraigned  and  called  upon 
to  plead  in  the  court  to  which  the  venue  has 
t>een  changed  on  his  application,  when  the  same 
ia  done  before  the  trial  commences. 

3.  Where  defendant,  in  an  attempt  to  kill 
a  certain  person,  by  mistake  accidentally  kills 

I  another,  the  homicide  thus  committed  is  of  the 
grade  and  degree  that  it  would  have  been  had 
the  intPiirioM  of  defendant  been  accomplished. 

4.  Where  technical  words  are  defined  in 
certain  instructions,  such  words  need  not  be 
again  defined  in  other  instructions  in  which 
they  occur. 

6.  It  is  not  error  to  use  the  word  "shonld" 
instead  of  the  word  "might"  in  an  instruction 
to  the  jury  that  they  "should"  take  into  consid- 
eration the  fact,  as  affecting  tbe  credibility  of 
defendant  as  a  witness,  that  he  is  the  accused 
party  on  trial. 

6.  Where  defendant  knew  that  deceased 
waa  a  constable,  it  is  not  error  to  instruct  the 
Jury  that  a  constable  has  the  right  to  arrest, 
wiuiout  warrant,  any  person  committing  or  at- 
tempting to  commit  an  offense  in  his  presence, 
and  that  if  they  believed  that  defendant  was 
committing  an  offense  at  the  time  of  the  kill- 
ing, in  the  presence  of  deceased,  then  the  latter 
had  the  right  to  arrest  him  without  warrant, 
especially  where  the  officer  had  verbal  orders 
from  a  justice  of  the  peace  to  make  the  arrest. 

7.  Where  It  appears  that  defendant  may 
have  been  justified  in  carrying  a  revolver,  be- 
cause he  hod  reason  to  believe  some  person  oth- 
er than  deceased  might  attempt  to  take  his 
life,  such  fact  is  no  excuse  for  refusing  to  sul>- 
mit  to  a  lawful  arrest  by  deceased,  or  for  kill- 
ing him. 

&  It  appeared  that  defendant  intended  to 
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kill  another  than  deceased  at  the  time  of  the 
homicide.  Neither  the  deceased,  who  was  an 
officer,  nor  the  person  whom  defendant  intended 
to  liiU,  was  in  a  situation  to  carry  out  any  de- 
■ign  to  do  defendant  any  great  personal  harm, 
If  he  had  such  intent.  Ucld,  that  it  was  not 
error  not  to  iustroet  the  jnry  that,  if  defendant 
•hot  at  snch  other  than  deceased  undw  aucb 
cirrumstances  as  would  have  been  Justifiabto 
had  he  killed  him,  then  he  was  also  excusable 
in  unintentionally  killing  deceased. 

9.  Where  there  is  no  evidence  of  man- 
slaughter in  any  of  its  grades,  it  is  not  error  to 
decline  to  instruct  the  Jury  aa  to  that  grade  of 
homicide. 

Appoal  troin  criminal  court,  Qreen» 
county;  M.  Ouvkb,  Judge. 

Indictment  of  Peter  Reotrow  for  inur- 
der.  From  a  Judement  of  conviction,  be 
appeals.    AfHrmi'd. 

James  On:b»rd  and  L.  O.  Niedet,  (or 
appellant.  Joba  M.  Wood,  Atty.  Gen.,  tor 
the  State. 

Macfarlank,  J.  Dnfendant  was  in- 
dicted in  the  circuit  court  of  Texas  county 
for  the  murder  of  Charles  D.  Dorris.  On 
his  application  a  change  of  venue  was 
awarded  to  the  criminal  court  of  Greene 
county,  in  which  he  was  tried,  found 
guilty  of  murder  In  the  first  degree,  and 
sentenced  accordingly.  From  this  ]udK- 
ment  he  appeals  to  this  court.  The  evi- 
dence un  the  part  of  the  state  shows,  In 
BuhbtHuce,  that  on  the  18tb  day  of  July, 
1888,  in  the  town  of  Summervllle,  Texas 
county.  Mo.,  about  6  o'clock  in  the  after- 
noon, o  ditflculty  and  fight  occurred  be- 
tween Billy  Rentrow,  a  brother  of  defend- 
ant, and  a  man  named  Hughes.  De> 
ceased,  who  was  then  constable  of  the 
township,  with  one  McCaskell,  separated 
the  parties,  aud  was  standing  with  his 
band  un  the  arm  of  Billy  Renfrow.  A 
crowd  of  15  or  20  |>erai>Ds  had  collected 
iironnd  these  parties,  when  defendant  was 
observed  by  P.  P.  Bankett,  Justice  of  the 
peace  of  the  township,  approaching  the 
crowd  with  a  pistol  In  liis  band  down  by 
bis  side.  The  Justice  went  towards  de- 
ceased, and  called  out,  "Arrest  thatlellow 
with  a  revolver."  Some  say  he  called  tu 
deceased  to  arrest  him ;  others  that  he 
called  to  some  one  to  arrest  the  man  with 
the  pistol.  Defendant  then  pnt  bis  hand 
in  which  he  held  the  pistol  under  bis  coat, 
and  started  through  tbe  crowd,  deceased 
following  bim.  They  both  passed  the 
crowd,  and  were  about  30  feet  upart, 
when  deceased,  walking  after  defendant, 
beckoned  and  called  to  him,  saying, 
"Hold  on,  Peter;  hold  on;"  at  which  de- 
fendant turned  partly  around,  leveled  and 
fired  his  piatol,  striking  decensed  in  tbe 
bead,  from  tbe  effects  of  which  be  died  in 
about  an  hour.  Defendant  Immediately 
fled,  but  returned  in  a  few  days,  and  gave 
himself  up.  He  afterwards  escaped  from 
Jail,  bat  was  recaptured.  As  defendant  un- 
dertakes to  Justify  the  homicide,  the  full 
abHtract  of  hid  testimony  will  l>e  given. 
He  testified  in  substance:  "I  am  the  de- 
fendant In  thiscase.  1  wasInSumtuerTllle 
In  1S8S.  I  was  present  when  Dorris  was 
killed.  I  was  present  at  tbe  time  of  the 
cllfflcnlty  between  BiDy  Renfrow  and 
John  Hughes.  I  did  not  see  Charles  Dor- 
ris at  tirat.    I  aaw  him  take  bold  of  my 


brother.  Tom  Alien.  Charles  Cleveland. 
John  Cleveland,  and  CHS  tipence  are  all 
that  I  remember  btiing  right  there.  Tbe 
Cleveland  boys  were  armed.  1  could  sot 
swear  positively  whether  Harvey  Bnrris 
was  or  not.  I  watched  him  all  day.  We 
had  a  few  words  in  reference  to  a  diffi- 
culty we  hud  Sunday  week  before  that. 
At  the  time  Billy  was  into  tbe  difflcalty. 
Charles  Dorris  came  up  and  took  bold  of 
Billy.  That  is  the  first  time  I  drew  my 
pistol.  When  these  parties  rnsbed  up 
there,  I  pulled  the  pistol  out  of  my  pocket, 
and  dropped  it  down  by  my  side.  Some 
man  said  something  about  some  fellow 
having  a  revolver.  I  turned  around  the 
crowd.  Went  around  the  biggest  part 
of  the  crowd,  and  started  eastwards,  and 
passed  right  by  Harvey  Burrls.  I  heard 
somebody  say,  'Arrest that  fellow;  he  has 
got  a  revolver.'  I  thonsht  it  was  Charles 
Dorris  told  Burris  to  catch  bIm.  I  saw 
Bnrris  start  towards  me.  I  thought  be 
had  something  In  his  left  hand,  and  his 
right  hand  In  his  pocket,  aud  I  tamed 
around  nnd  shot.  I  shut  at  Bnrris.  I 
was  cold  fifteen  minutes  before  that  that 
Burrls  said  he  would  kill  me.  I  was  told 
about  fifteen  minutes  before  that  Burrls 
had  said  right  there  that  be  would  take 
my  life  before  the  sun  went  down.  Tom 
Allen  was  the  man  that  told  me  that.  I 
did  not  shoot  at  Dorris.  1  did  not  bear 
that  I  bad  killed  Dorris  till  Friday  morn- 
ing. I  thought  I  shot  Burrls  all  the  time. 
I  was  on  the  go  when  I  shot.  When  the 
nlstol  fired  I  was  still  Koing.  I  saw 
there  was  a  big  crowd  after  me.  Friday 
morning  I  came  In  home,  and  my  mother 
told  me  I  had  killed  Charles  Dorris.  My 
feelings  towards  Charles  Durrls  were^ood. 
I  had  no  bard  feelings  towards  Charles 
Dorris  in  any  respect."  Cross-examina- 
tion :  "  It  was  Friday  morning  before  I 
knew  Dorris  was  killed.  1  left  aud  went 
to  the  woods,  and  never  came  in  till 
Friday  morning.  I  was  at  home  when 
Dorris  arrested  my  brother.  I  knew  he 
was  an  officer.  He  was  acting  as  con- 
stable at  the  trial  in  this  case.  I  know 
before  the  shot  was  fired.  At  the  time  i 
shot  I  Intended  to  shoot  Harvey  Burrls. 
He  Tvas  a  little  back  of  Charles.  I  did  not 
see  Charles  till  he  got  out  of  the  crowd; 
then  1  saw  him.  I  beard  him  say  some- 
thing like,  '  Hold  up,  Peter.'  I  did  not 
know  for  certain  It  was  Charles.  When 
he  said,  '  Hold  up.  there,  Peter,'  I  fired. 
I  did  nut  see  Charles  Dorris  at  the  time  I 
shot.  1  meant  to  shoot  towards  Harvey 
Burris.  I  knew  Charles  Dorris  was  fol- 
lowing me.  I  was  looking  bnek  and  look- 
ing forward  all  tbe  time.  I  knew  Charles 
Dorris  and  Harvey  Buri'ls  well.  They  did 
not  look  anything  alike.  At  the  time  I 
drew  that  pistol  Charles  Dorris  bad  hold 
of  my  brother.  I  knew  Charles  Dorris 
was  not  an  enemy  of  my  brother's.  I 
thought  he  was  his  friend.  I  passed 
through  the  crowd  and  went  on  tbe  north 
side,  and  started  east.  When  I  passed 
Burris  I  heard  him  say,  'Catch  him.  Har- 
vey.' He  was  walking  towards  me.  and 
had  something  in  his  band, and  started  to 
his  hip  pocket.  That  Is  all  I  saw.  I 
could  not  say  positively  whether  he  hsd  a 
revolver  or  not.    There   was   a    bulk  ol 
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i<ometblnK  In  bla  blp  pocket.  I  cocld  not 
tell  whether  it  waH  a  revolver,  or  what  tt 
was.  BarrlB  and  I  bad  Home  worda  ttiere 
that  day.  We  made  friends  once.  My 
iirotlier  came  un  to  him  about  what  lie 
iiaid  about  him  to  me.  My  brother  bad 
iiutbioiE  to  Bay  to  blm  before  that.  We 
<lid  not  make  frleuds  there  and  take  a 
drink. — that  it),  he,  my  brother,  and  I.  He 
«nd  I  made  friends.  Excepting  what 
IturrlB  bad  aaid  about  my  brother,  they 
tvere  trionda."  Burria  tps'^ified  that  he 
wae  following  defendant,  but  stopped 
when  he  turned;  deceased  followed  on; 
and  that  he  was  10  or  13  feet  from  de- 
ceased when  he  vf  as  shot. 

The  court  gave  to  the  Jury  the  usual  in- 
Btructiuos  for  murder  in  the  flrst  and  sec- 
ond degrees.  With  these  no  objection  is 
found.  Defendant  objects  to  instructions 
10,  11.  12,  and  14,  which  are  as  follows: 
"  ( 10)  The  court  instructs  the  ]ury  that  If, 
from  the  evidence,  yon  believe  that  the 
■lefendant,  at  tlie  county  of  Texas,  In  the 
y^tntf  of  Missouri,  unlawfully,  wlllluUy, 
liremeditatel.v,  deliberately,  on  purpose, 
.-ind  of  hlH  malice  aforethought,  shot  at 
Harvey  Burris,  with  the  Intention  of  kill- 
ing blm,  but  mlRsed  him,  and  shot  and 
killed  Cbarlefl  B.  Dorris,  as  charged  in  the 
indictment,  then  you  will  find  him  guilty 
of  murder  in  the  8rBt  degree.  (U)  The 
-conrt  InHtructH  the  Jury  that  if,  from  the 
evidence,  they  believe  that  the  defendant, 
at  the  county  of  Texas,  in  the  state  of 
MifiMonri,  unlawfully,  willfully,  premedl- 
tately,  on  porpose,  and  of  his  malice  afore- 
thought, shot  at  Harvey  Burris,  with  the 
intent  of  killing  him,  but  missed  him,  and 
killed  Charles  B.  Diirris,  as  charged  in  this 
Indictment,  then  you  will  find  blm  guilty 
of  mnrder  in  the  second  degree.  (12)  The 
-conrt  further  instrnets  the  Jury  that  a 
constable,  under  tbelaw,  has  the  right  to 
arrest,  without  warrant,  any  person  com- 
roittlnfC  or  attemp'ting  to  commit  an 
offence  In  his  view  or  presence.  Bo  If  you 
shall  believe  from  the  evidence  in  the  case 
that  the  deceased,  Charles  B.  Dorris,  was 
the  constable  or  acting  constable  of  Car- 
roll township,  Texas  county.  Mo.,  and 
that  the  defendant  in  this  case  was  com- 
mitting an  offense  against  the  laws,  or 
was  about  to  commit  an  offense,  in  the 
presence  and  in  the  view  of  thesaid  Charles 
B.  Dorris,  in  said  township  and  county, 
then  yon  are  instructed  that  Charles  B. 
Dorris  bad  the  right,  and  it  was  his  nut.r, 
to  arrest  the  defendant  at  the  time  with- 
out warrant."  "(14)  The  court  instructs 
the  'jury  that  the  defendant  is  a  compe- 
tent witness  in  this  case;  yet  in  consider- 
ing what  weight  and  credibility  yon  will 
give  to  his  testimony  In  making  up  your 
verdict,  you  should  take  into  considera- 
tion tbe  fact,  as  affecting  bis  credibility, 
that  be  is  tbe  accused  party  on  trial." 

1.  Tbe  constitutionality  of  the  act  of  tbe 
general  assembly  creating  and  establish- 
ing tbe  criminal  court  of  Greene  county  is 
again  challenged,  on  the  ground  that  said 
county  had  not  50,000  inliabitants,  which 
pupniation  was  necessary  to  entitle  it  to 
a  separate  criminal  court.  It  has  been 
settled  by  this  court,  In  some  recent  deci- 
sions, that  nntll  tbe  state,  in  some  appro- 
priate and  direct  proceeding,  sball  quett- 


tion  the  constitutionality  of  said  act,  it 
will  be  assumed  that  the  leglslatore  acted 
upon  proper  information,  and  that  the 
county  had  the  requisite  population,  and 
no  inquiry  into  the  fact  will  be  permitted 
In  these  collateral  proceedings.  State  v. 
Wiley.  (Mo.  Sup.)  1»  8.  W.  Bep.  198;  State 
V.  Searcy.  (Mo.  Sop.)  20  8.  W.  Rep.  186. 

3.  Defendant  was  not  formally  ar- 
raigned, so  far  as  tbe  record  shows,  and 
called  upon  to  plead,  until  after  his  case 
bad  reached  tbe  criminal  conrt  of  Greene 
county,  to  which  it  bad  been  transftrred 
by  change  of  venue  on  his  application. 
Objection  is  now  made  that  the  arraign- 
ment could  only  have  been  made  in  tbe 
court  in  which  the  indictment  was  found. 
We  can  see  no  merit  in  this  objection.  It 
is  only  necessary  under  onr  statute  that 
the  arraignment  be  made  and  tbe  plea  en- 
tered before  the  trial  commences.  State 
V.  Saunders,  6.S  Mo.  236,  and  cases  cited. 
After  the  court  has  acquired  Jurisdiction 
of  a  criminal  case  by  a  change  of  venne, 
"the  same  proceedings  shall  be  had  in  the 
caKe  in  such  conrt  in  the  same  manner 
and  in  all  respects  as  if  the  same  had  origi- 
nated therein."  Bev.  St.  1889,  §4167.  This 
broad  provision  of  the  statute  furnishes 
ample  authority  for  entering  a  plea  of  not 
guilty  in  the  criminal  court  of  Greene 
county. 

8.  There  was  no  error  in  giving  lostrnc. 
lions  10  and  11.  Where  a  person,  in  an 
attempt  to  kill  one,  by  mistake  and  acci- 
dentally kills  another,  the  law  transfers 
the  intent  of  the  act  to  such  person  so 
killed,  and  a  homicide  thus  committed 
win  be  of  the  grade  and  degree  that  It 
would  have  been  had  tbe  intentions  of  tbe 
assailant  been  accomplished.  State  v. 
Hensoo,  81  Mo.S87;  State  V.Montgomery, 
91  Mo.  52,  3  S.  W.  Bep.  879;  State  v.  Pay- 
ton,  90  Mo,  221,  2  S.  W.  Rep.  894. 

4.  It  is  insisted  that  the  technical  words 
"malice, ""premeditation,"  and  "delibera- 
tion." as  used  in  instructions  10  and  11 
should  have  been  defined.  These  words 
were  properly  defined  in  connection  with 
the  instructions  predicated  upon  the  evi- 
dence bearing  upon  the  intentional  killing 
of  deceased,  and  there  was  no  need  to  re- 
define them  in  connection  with  these  in- 
stroctions.  The  meaning,  as  used  in  all 
the  instructions,  was  the  same. 

5.  The  objection  to  instruction  14  is  that 
the  jury  were  told  that  they  "should,"  in- 
stead of  "might,"  take  into  consideration 
the  fact,  as  affecting  tbe  credibility  of  de- 
fendant, "  that  he  is  tbe  accused  party  on 
trial."  A  similar  Instruction  was  criti- 
cised by  Judge  Shbrwood  in  State  v. 
Young,  99  Mo.  666,  12  S.  W.  Rep.  870,  on 
the  ground  that  the  direction  by  the  court 
to  tbe  Jury  that  they  "should"  consider 
any  particular  fact  in  weighing  the  testi- 
mony was  a  commentary  upon  the  evi- 
dence, and  In  violation  of  an  express  stat 
ute.  Bev.  St.  S  4220.  The  majority  of  tbe 
conrt,  as  then  constituted,  approved  the 
instruction ;  and  this  division  of  the  court 
has  unanimously  followed  the  ruling  of 
the  majority  in  the  same  case  reported  In 
105  Mo.  688, 16  8.  W.  Rep.  408. 

6.  There  was  no  error  in  giving  instruc- 
tion 12  in  reference  to  the  right  and  duty 
of  the  constable  to  make  arrest  of  persona 
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committlnK  mlBdemeanora  tn  hia  presence. 
He  ia  a  commou-law  officer,  and  bis  au- 
thority, without  special  statute,  "is  rea- 
sonably well  settled."  State  v.  Uulcomb, 
86  Mo.'379;  State  v.  Oreen.  66  Mo.  649.  In 
speaking  of  the  authority  of  aberlHs,  con- 
stables, and  Hucb  offlcers,  Bishop  says: 
"Since  these  officers  are  In  a  sense  conser- 
vators of  the  peace,  they  may,  by  virtue 
of  their  office,  exercise  whatever  force  nec- 
essary to  prevent  crime,  either  by  arrest- 
InR  the  offenders,  or  by  seizing  and  de- 
taining the  instrument  of  crime.  There- 
fore, in  Reneral,  they  may  arrest  persons 
Rommitting  any  sort  of  Indictable  wrong 
in  Their  presence. "  Blsb.  Crlm.  Proc.  §  183. 
Moreover,  deceased  In  this  case  bad,  In  ad- 
dition to  bis  official  authority  for  at- 
tempting to  arrnst  defendant,  the  verbal 
order  of  tbe  Justice  of  the  peace,  who  is 
made  a  conservator  of  the  peace  by  stat- 
ute, with  fnll~power  and  Jurisdiction  to 
cause  to  be  kept  all  laws  made  for  tbe 
preservation  of  tbe  public  peace,  and  to 
issue  orders  for  tbe  immediate  apprehen- 
sion of  persons  charged  with  criminal  of- 
fenses." Rev.  Bt.  S  4008.  There  Is  no 
doubt  that,  at  common  law, if  a  violation 
of  the  law  is  committed  in  tbe  presence  of 
a  Justice  of  the  peace,  "be  may,  as  well  by 
verbal  order  as  by  warrant,  command 
the  arrest  of  tbe  offender."  1  BIsb.  Crlm. 
Proc.  S  178:  State  v.  McNally,  87  Mo.  651; 
State  T.  Green,  66  Mo.  649.  The  official 
character  of  the  officer  was  known  to  tbe 
di-fendant,  and  be  should  have  submitted 
to  his  authority. 

7.  Defendant  undertook  to  excuse  and 
Justify  himself  fftr  parrying  a  pistol,  and 
tor  drawing  it  on  the  occasion,  upon  the 
ground  of  the  existence  of  a  feud  between 
Dink,  John,  and  Charles  Cleveland,  Horvey 
Bnrris,  and  John  Hughes,  on  the  one  side, 
and  tbe  defendant,  his  brother,  and 
George  and  Alfred  De  Woody,  on  the  oth- 
er side,  and  that  the  Cleveland  boys  had 
made  threats  of  violence  against  bim, 
and  that  be  bad  reason  to  believe  that 
such  threats  would  be  can-led  into  execu- 
tion. Instructions  were  also  asked  assert- 
Intt  tbe  proposition  that,  under  such  cir- 
cumstances as  were  shown  by  the  evi- 
dence, defendant  bad  the  right  to  arm 
himself,  and  carrying  a  pistol  on  the  day 
of  tbe  homicide  was  no  violation  of  the 
law.  Theee  facts  may  have  availed  de- 
fendant as  a  defense  in  a  prosecution  for 
carrying  concealed  weapons,  had  bo  been 
arrested  and  tried  for  that  offense,  but 
we  are  unable  to  see  that  it  was  the  least 
Jnstlflcatlon  for  the  homicidal  act,  or  ex- 
cuse for  the  refusal  to  submit  to  the  law- 
ful authority  of  the  officer  of  tbe  law. 

8.  Defendant  insists  that  the  Jury  should 
have  been  instructed  that  If  he  shot  at 
Burrls,  and  did  so  under  such  conditions 
ns  would  have  been  Justifiable  had  he 
struck  and  killed  him,  then  be  was  also 
excusable  in  nnlntentlooaily  killing  de- 
ceased. Without  attempting  to  go  into 
a  discussion  of  the  legal  principles  In- 
volved in  this  proposition,  we  deem  It 
sufficient  to  remark  that  neither  the  offi- 
cer who  was  killed,  nor  Burrls,  whom  de- 
fendant claims  he  Intended  to  kill,  even 
under  tbe  evidence  of  defendant  himself, 
was  In  a  situation  tu  have  carried  oat 


any  design  to  do  defendant  any  great  per- 
sonal harm.  Defendant  say"  In  his  testi- 
mony "that  Bnrris  had  somettaing  in  bia 
left  band,  and  his  right  band  was  In  bis 
pocket,  and  something  bulky  seemed  to 
be  in  the  pocket,  though  be  did  not  pro- 
fess to  know  what  it  was."  It  is  admit- 
ted that  the  parties  were  80  feet  apart. 
With  open  ground  for  the  escape  of  de- 
fendant, there  could  have  been  no  cause  to 
apprehend  Immediate  danger  from  Burris 
under  the  circumstances  as  detailed  by  dr>- 
fendant  himself.  No  apparent  necessity 
for  the  act  was  shown.  State  v.  Wilson, 
98  Mo.  446,  11  8.  W.  Rep.  986.  Indeed,  aft- 
er killing  the  constable,  l^e  easily  made  bis 
escape  from  the  whole  crowd,  altbougb 
many  of  those  composing  It  followed  and 
attempted  to  arrest  bim.  Under  tbe  evi- 
dence, aldo,  there  was  no  manslaughter 
in  any  of  its  degrees  In  the  case,  and  the 
court  properly  declined  to  Instruct  the  ju- 
ry as  to  that  grade  of  homicide.  It  Is  on- 
ly proper  to  give  Instructions  deflning 
each  crime  of  which,  under  the  indictment, 
the  accused  could  be  convicted,  "when 
there  Is  evidence  of  such  crime  In  tbe 
case."  This  is  as  far  as  tbe  authorities 
cited  by  defendant's  counsel  go.  State  ▼. 
Branstetter,6R  Mo.  149;  State  v.  Johnson. 
76  Mo.  127.  Finding  no  error  in  tbe  rec- 
ord we  affirm  tbe  Judgment.   All  eoncor. 


Statb  v.  Johnsom. 
(Supreme  Court  oj  JIf toaouri,  DfoMon  ifo,  t. 

Oct  10,  1893.) 
ROBBBBT— lNSTRDCTIOir»— DSITRinOa  0* 

"Felosiocs.  " 

1.  Hie  word  "felonloiu,"  though  not  proper 
In  an  instmctlon  for  robberr  to  express  tlie  in- 
tent with  which  the  act  was  done,  becaoae  ex- 
pressing an  entire  class  of  offenaes,  instead  of 
an  element  of  a  particular  offense,  Bnoald,  when 
used,  be  defined  aa  a  word  of  technical  meaning, 
after  which  the  facts  necessary  to  the  intent 
should  be  stated.  State  v.  O'Connor,  16  S.  W. 
Rep.  610,  105  Mo.  121:  State  r.  Hayei.  16  S. 
W.  Rep.  614,  105  Mo.  76;  and  State  v.  Brown, 
16  S.  W.  Rep.  406,  104  Mo.  366,— explained. 

2.  An  instruction  declaring  that  if  defend- 
ant "alone,  or  in  company  with  others,"  did  nn- 
laT^-fnlly  take  certain  money,  he  was  guilty  of 
robbery,  la  erroneous,  where  there  la  no  evi- 
dence that  defendant  personally  took  the  mon- 
ey, bat  only  of  a  concerted  action  l>etween  him 
and  another;  and  aince,  under  Rev.  St.  1880,  | 
3944,  no  matter  what  part  each  of  them  took, 
each  would  Iw  guilty  aa  principal. 

Appeal  from  circuit  court,  Marion  coun- 
ty :  Thomas  H.  Baco.n,  Judge. 

'Thomas  Johnson,  having  been  convicted 
of  robbery,  appeals.    Reversed. 

W.  M.  Bnalware,  for  appellant.  JoAo 
at.  Woo'd,  Atty.  Gen.,  for  the  State. 

Macfari.ank,  J.  Defendant  appeals 
from  a  Judgment  of  the  circuit  court  of 
Marion  county  convicting  him  of  robbery. 
He  was  Jointly  Indicted  with  one  Maria 
Raven  and  bis  daughter,  Mary  Johnson, 
all  negroes,  accused  of  robbing  a  China- 
man named  Lee,  and  taking  from  him 
three  f  20  gold  coins.  Defendant  was  tried 
alone,  and  sentenced  to  imprisonment  tn 
tbe  penitentiary  for  five  years.  The  evi- 
dence on  the  part  of  tlie  state,  given  by 
tbe  prosecutor,  Lee,  corroborated  by  some 
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Blight  clrcnmstances,  tended  to  prove  that 
•lefendant  indnced  the  wile  of  Lee.  a  negro 
woman,  1o  leave  her  huMband,  and  took 
berand  her  Infant  cblld  to  his  house  on 
Sanday   before  tbe  alleged  robbery.    On 
Toeaday  night  thereafter,  about  8  o'clock, 
defendant,  biR  daughter  Mary, a  girl  about 
12  years  of  age,  tbe  negro  woman  Maria 
Raven,  and  Lee'a  wife,  all  went,  In  com- 
pany, to  tbe  bouse  of  Lee,  for  the  oaten- 
8lblu  purpose  of  getting  some  clothes  for 
the  child.    Tbey  were  admitted   Into  the 
house,  and  defendant  knocked  Lee  down, 
forced  him  into  another  room,  held   blm 
down    on    tbe   floor,   while   the   woman 
Raven  opened  his  trunk,  and  took  there- 
from  three  $20  gold   coins,  which  she  car- 
ried  away.    Some   time  after  the  alleged 
robbery  he  testified   that  the  money  was 
paid   back  to  him  by  a  man  named  Kelso, 
under  an  agreement  made  with  tbe  ^vlfe  of 
defendant.    The  evidence  of  defeudantcon- 
tradicted  nearly  every  material  statement 
of  Lee.    It  tended  to  prove  that  Lee  told 
his  wife  to  coiue  and   get  clothes  for  the 
baby.    The  parties  went  on  this  invita- 
tion.   Defendant  and  Lee  had  a  quarrel 
and  fight  In   the  house,  growing  out  of 
some   treatment   by  Lee  of  his  wife.    De- 
fendant and  others  testified  that  no  money 
was  taken.    Defendant  testified  that  when 
he  went  to  Lee's  house  be  did  not  know 
he  had  money,  and,  if  any  was  taken,  he 
knew  nothing  of  it  then  or  afterwards. 

Upon  this  state  of  facts  the  court  gave 
the  Jury  two  Instructions,  of  which  de- 
fendant complains,  as  follows:  "(2)  If 
from  tbe  evidence  the  Jury  find  that  at  the 
township  of  Liberty  In  the  county  of  Mar- 
ion and  state  of  Missouri,  on  or  about  tbe 
17th  day  of  March, in  the  year  1891,  to  wit, 
within  three  years  next  before  June  S, 
1891,  the  defendant,  either  alone  or  in  com- 
pany with  others,  In  and  upon  one  Sam 
Jim  Lee,  unlawfully  and  feloniously  did 
make  an  assault,  and  then  and  there  three 
twenty-dollar  gold  coins  of  the  United 
States  of  America,  of  tbe  value  of  sixty 
dollars,  of  the  property  of  said  Sam  Jim 
Lee,  In  the  presence  and  against  tbe  will 
of  said  Ham  Jim  Lee,  then  and  there,  by 
force  and  violence  to  tbe  person  uf  said 
8am  Jim  Lee,  and  by  putting  said  Sam 
Jim  Lee  in  fear  of  some  Immediate  per- 
sonal injury  to  his  person,  did  then  and 
there  unlawfully  and  feloniously  rob,  steal, 
take,  and  carry  away,  tbe  Jury  will  Snd 
tbe  defendant  guilty  as  chorged,  and  as- 
setahls  punishment  at  Imprisonment  in  tbe 
state  penitentiary  for  not  less  than  five 
years,  but,  in  default  of  such  finding,  the 
jury  will  find  the  defendant  not  guilty. 
(3)  If  from  the  evidence  the  Jury  find  that, 
at  the  time  and  place  alleged,  the  defend- 
ant Thomas  Johnson,  and  his  codefendant 
Maria  Baven,  were  acting  In  concert  for 
the  purpose  of  committing  the  alleged 
robbery,  if  any,  and  that  in  pursuance  of 
BDcb  common  design,  if  any,  tbe  defendant 
Uaria  Raven,  in  aiding  and  abetting  said 
defendant  Thomas  Johnson,  with  his 
knowledge  and  consent,  and  in  his  pres- 
ence, took  the  money  in  question,  so  as  to 
commit  the  alleged  robbery  at  the  time 
aod  place,  and  in  the  manner,  as  shown  in 
the  first  Instruction  herein,  the  said  act  of 
Maria    Raven,    if    any,   in    taking    said 


money,  will  be  also  tbe  act  of  defendant 
Thomas  Johnson."  No  other  instructions 
defining  the  crime  of  robbery  were  given. 

1.  Defendant  insists,  in  the  first  place. 
that  instruction  2  does  not  define  the 
crime  of  robbery,  or  point  out  to  the  Jury 
In  plain  and  intelligible  language  the  acts 
and  intentions  which  are  necessary  to  con- 
stitute that  crime,  and  tbe  Jury  was  there- 
fore unlnstructed  on  "the  questions  of  law 
arising  In  the  case  which  were  necessary 
for  their  Information  in  giviug  their  ver- 
dict," as  required  by  section  4208  of  the 
Statutes.  The  instruction  merely  copies 
the  language  of  the  charging  part  of  the 
indictment,  and  tells  the  Jury  that,  if  they 
find  from  the  evidence  that  these  facts  are 
true,  they  should  return  a  verdict  of  guilty 
against  defendant. 

It  is  particularly  objected  that  the  word 
"feloniously"  is  used  In  the  Instruction  to 
express  the  Intent  with  which  the  act 
must  have  been  done,  in  order  to  make  it 
criminal,  and  tbe  word,  being  technical, 
should  have  been  properly  defined.  It 
was  said  by  Judge  Henry  In  State  v. 
Snell,  78  Mo.  342,  in  speaking  of  this  word 
and  the  necessity  of  defining  It,  that  "It  is 
employed  to  classify  offenses,  but  Is  not  a 
distinct  element  of  a  crime.  If  the  facts 
proved  establish  a  felony,  then  the  crime 
was  committed  feloniously;  If  they  estab- 
lish a  mlsaeraeanor,  the  offense  was  not 
feloniously  done.  A  correct  definition  of 
the  word  could  not  have  aided  the  Jury 
In  their  deliberations. "  In  State  v.  Scott, 
(Mo.)  19  S.  W.  Rep.  89,  it  is  said:  "The 
word  'felonious'  is  descriptive  of  the  grade 
of  the  offense,  rather  than  of  the  criminal 
act  which  constitutes  the  offense,  and  ordi- 
narily has  no  place  in  an  instruction."' 
Robbery  is  made  a  felony  by  statute,  and 
the  act  of  robbing  is  felonious,  and  all 
robbery  is  feloniously  done.  The  use  of 
the  word  in  the  instruction  threw  no  light 
whatever  upon  the  transaction.  A  cor- 
rect definition  could  not  have  aided  the 
Jury  in  its  deliberations, nor  could  the  fail- 
ure to  define  it  "have  prejudiced  defend- 
ant's case,  or  been  an  obstacle  In  the  way 
of  the  jury  to  a  proper  verdict  on  the  law 
and  facts,"  as  was  said  In  State  ▼.  Snell, 
supra. 

We  do  not  wish  to  be  understood  as 
saying,  or  Implying,  that  the  Jury  should 
not  have  been  Instructed  as  to  what 
facts,  it  proven,  would  have  established 
a  felonious  Intent;  that  is,  the  intent  to 
commit  the  robbery.  Larceny,  aggra- 
vated by  the  manner  of  Its  accomplish- 
ment, constitutes  the  robbery.  The  lar- 
ceny, with  Its  element  of  the  conversion 
of  the  property  taken  without  the  con> 
sent  of  the  owner,  must  have  been  com- 
plete before  the  oflense  of  robbery  could 
have  been  committed.  It  was  unquestion- 
ably proper  that  the  jury  should  have 
been  Instructed  on  the  question  of  the  In- 
tent with  which  the  act  was  done.  State 
V.  O'Connor,  105  Mo.  121, 16  S.  W.  Rep.  .510. 
To  the  unprofessional  person  the  word 
"/elonlonsly,"  as  qualifying  an  act  unlaw- 
ful, gives  a  very  vague  and  Indefinite  idea, 
and  really  expresses  none  as  to  tbe  Inten- 
tion necessary  to  make  the  act  a  felony. 
The  word  used  alone  In  an  instruction. 
to  express  the  intent  of  tbe  accused  In 
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taking  the  property  ol  another,  would 
tieerl  explauation.  To  aay  that  property 
Mraa  taken  with  a  telonlous  Intent  conveys 
the  Idea  of  larceny  to  the  lawyer,  only 
when  the  nraoant  taken  la  aufllelent  ti> 
make  the  offense  grand  larceny,  but  con- 
veys DO  dlHtluct  Idea  to  the  averag;e  per- 
son. These  extended  obaervatious  are 
deemed  necessary,  in  view  uf  the  appar- 
ent misunderstanding  of  counsel  of  the 
expression  of  the  court  in  the  cases  of 
State  v.O'(;onni)r,  supra;  8tate  v.  Hayes, 
105  Mo.  76, 16  M.  W.  Rep.  614;  and  State  v. 
Brown.  104  Mo.  366,  16  S.  W.  Rep.  406.  In 
the  O'Connor  Case  the  Instruction  criti- 
cised, in  defining  robbery,  wholly  omitted 
the  element  of  an  intent  to  convert  the 
property,  or,  as  was  said  by  the  court, 
"the  felunlons  intoiit."  In  the  Hayes  Case 
it  was  said :  "  If  tbeeonrt  should  use  the 
word  'felonious'  in  the  instruction,  it 
should  defineit."  We  have  seen  that  the 
word  has  a  definite  meaning  only  to  pro- 
fessional persons,  and  should  not  be  used 
41 1  all  in  an  Instruction;  and  It  follows 
that,  it  used  alone,  it  shonid  be  explained 
or  defined  to  the  jury,  as  was  said  in  the 
Hayes  Case. 

2.  Instructions  should  be  given  in  each 
case  In  view  ul  the  Issues  to  bo  deter- 
mined and  the  evidence  Introduced  to 
prove  or  disprove  them.  An  instruction, 
without  evident .'  to  support  it.  Is  errone- 
ous, and  should  not  be  given.  There  is  no 
evidence  whatever  in  this  case  tending  to 
prove  that  defendant  personally  took 
or  coti verted  the  money  ol  the  prosecutor, 
Lee.  If  defendant  was  guilty  at  all,  it 
was  by  reason  of  a  conspiracy  between 
himself  and  Maria  Raven  and  the  concert- 
ed action  of  the  two.  In  such  case  it 
made  no  difference  what  part  each  of 
them  took.  Whether  actively  committing 
the  acts,  or  aiding  and  abetting  the  other 
in  their  commission,  each  would  be  guilty 
as  principals,  since  all  distinctions  be- 
tween principals  of  first  and  second  de- 
gree and  accessories  before  the  fact  have 
been  abolished.  Rev.  St.  1889,  §  8944; 
State  V.  Orrick,  106  Mo.  119,  17  S.  W.  Rep. 
176,  839,  nnd  cases  cited.  The  second  in- 
struction, then,  was  erroneous  in  submit- 
ting to  the  Jury  the  issue  whether  defend- 
ant took  and  converted  the  money,  there 
being  no  evidence  to  support  it.  This 
instruction  was  also  erroneous  in  au- 
thorizing a  verdict  against  defendant 
without  proof  of  aconspiracy  orconcerted 
action  between  himself  and  his  codefend- 
ant,  who  took  the  gold  coins.  The  third 
Instruction  does  submit  to  the  Jury  the 
issue  of  conspiracy,  but  It  refers  them 
back  to  the  second  for  a  definition  of 
"robbery,"  and  Is  thus  made  a  part  of  It, 
apd  partakes  of  all  its  vices.  Judgment 
reversed,  andcauseremanded.    Allconcur. 


State  t.  Obebn. 

(Sttpreme  Court  of  MUsourl,  DMtion  No.  t. 
Oct  10,  1892.) 

McRDBB — iHOiomnrr — Dbscbiftion  ow  Wocitd— 

PiNDINO. 

1.  An  Indictment  for  murder,  which  al- 
leges merel]r  that  defendant  felonionslr,  wlll- 
full7,  etc.,  ihot  and  discharged  at  deceased  a 
pistol  loaded  with  baU,  "thereby  and  by  thna 


striking"  deceased  with  said  baU  infUcliiig  a 
mortal  wound,  instead  of  alleging  that  with  the 
ball  so  shot  defendant  then  and  there  feloni- 
ouBly,  willfully,  etc.,  did  strike,  penetrate,  and 
wound  said  deceased,  la  insufficient,  the  words 
quoted  being  properly  nsed  only  where  there 
has  been  a  previous  allegation  of  striking  and 
wonnding, 

2.  It  is  not  necessarr  that  an  indictment 
for  murder  should  describe  the  wound  as  to 
depth,  location,  etc.,  so  that  the  court  mar  be 
able  to  say  from  inspection  whether  it  could  in 
fact  have  produced  death,  but  a  bare  allegatioa 
of  its  mortality  is  enough. 

3.  The  fact  that  a  former  grand  jnry  had 
refnaed  to  find  a  certain  bill  is  not  ground  for 
Qnashing  an  indictment  for  the  same  offense 
found  by  another  jury. 

Appeal  from  criminal  court,  Jackson 
county:  HBNRr  P.  White,  Judge. 

Indictment  against  David  U.  Green  tor 
murder.  There  was  a  motion  to  quash, 
which  was  sustained.  The  prosecution 
appeals.    Affirmed. 

John  M.  Wood,  Atty.  Gen.,for  the  State. 
B,  L,  Woodson,  for  respondent. 

Gantt.P.J.  1.  The  folio  wing  Indictment 
was  returned  by  the  grand  Jury  in  the 
criminal  court  of  Jackson  cnanty  at  its 
April  term,  1891,  against  the  defendant: 
"State  of  Missouri,  county  of  Jackson— 
SB.:  In  the  criminal  court  of  Jackson 
county,  April  term,  1891.  The  grand  Ju- 
rors tor  the  state  of  Missouri,  In  and  (or 
the  body  of  the  connty  of  Jackson,  upon 
their  oath  oresent  that  David  H.  Green, 
whose  Christian  name  in. tull  is  unknown 
to  the  Jurors,  late  of  the  county  afore- 
said, on  the  7tb  day  of  November.  1890.  at 
the  county  of  Jackson,  state  atonsald,  in 
and  upon  one  Joseph  Beaumont,  then  and 
there  being,  feloniously,  willfully,  deliber- 
ately, premeditately,  and  of  his  malice 
aforethought,  did  make  au  assault,  and  a 
certain  revolving  pistol,  which  then  and 
there  was  loaded  with  gunpowder  and 
leaden  bullets,  and  by  bim,  the  said  Darld 
H.  Green,  had  and  held  in  his  right  band, 
lie,  the  said  David  H.  Green,  did  then  and 
there  feloniously,  wlillully,  deliberatdy, 
premeditately,  and  of  bis  malice  afore- 
thought, shoot  off  and  discharge  at  and 
upon  the  said  Joseph  Beaumont,  thereby 
and  by.thus  striking  thesald  Joseph  Beau- 
mont with  the  said  leaden  bullet  inflicting 
on  and  in  the  forehead  and  head  of  said 
Joseph  Beaumont  one  mortal  wound,  of 
which  said  mortal  wound  the  said  Joseph 
Beaumont  then  and  there  instantly  died; 
and  so  the  grand  Jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  said 
David  H.  Green,  bim,  the  said  Joseph 
Beaumont,  In  the  manner  and  by  the 
means  aforesaid,  feloniously,  willfully, 
deliberately,  premeditately,  and  of  malice 
aforethought,  did  kill  and  marder,  against 
the  peace  and  dignity  of  the  state." 

At  said  term  the  defendant  filed  thetol- 
lowlng  motion  to  quash  tbe  Indictment: 
"(1)  Because  thelndlctment  doeanot  saffl- 
dently  charge  any  public  offense  against 
the  defendant.  (2)  Because  the  Indict- 
ment does  not  locate  or  describe  the  al- 
leged mortal  wound,  as  to  depth,  width, 
or  In  any  other  way,  so  as  to  enable  tbe 
court  to  say,  upon  Inspection  and  as  mat- 
ter of  law,  that  said  alleged  wound  may 
have  caused   the  death  of   tbe  deceased. 
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fS)  BecanM  (be  altej^ed  ntilklti^  and  kill- 
tug  of  tbe  deceased  by  the  lenden  bullets 
charfced  to  have  been  shot  oat  of  the  iila- 
tol  by  tbe  defendant  to  not  rhai-Red  to 
bare  been  feluniouH.  willlnl,  deliberate, 
premeditated,  and  of  hlH  malice  afore- 
tbooKbt.  (4)  Because  before  the  flndinK  of 
tbis  indict  meat  a  regularly  and  IPKally 
constituted  ^rand  jury  of  Jackson  couuty 
fally  iDvestlRated  the  charge  contained  in 
this  indictment,  then  and  there  huirinK  all 
the  wltn<!Mses  before  it  tiiat  appeared  be- 
fore tbe  erand  ]nry  that  returned  this  in- 
dictment, and,  upon  consideration  of  the 
•ridenee.  duty  returm^d  into  court,  in  tbe 
manner  required  by  law,  their  finding  up- 
on the  facts  of 'No  bill' against  this  de- 
trndant;"  wliich  was  sustained  by  the 
court,  and  thp  prosecutins;  attorney,  rep- 
resenting tbe  state,  thpr(>upon  applied  for. 
and  was  eranted,  an  npiieul  to  this  court. 
and  tbe  defendant  \ra»  recognized  as  tbe 
law  required. 

Tbe  state  now  asks  a  reTOraal.  asslflrn- 
InK  as  error  the  sustaining  of  this  motion. 
It  is  clAur  that  the  second  fcronnd  of  tlie 
motion  would  not  Justify  tlie  court  in 
qaasbins  the  indictment.  In  State  r. 
Saell,  78  Mo.  240.  tbla  crnirt,  sp<>akinK 
tbronsb  JndKe  Uknky.  said:  "Another 
objection  is  that  the  wound  is  not  so  de- 
«cril>ed  u8  to  show  that  it  was  of  a  char- 
acter likely  to  prodoce  death.  It  is  not 
Becemwiry  that  it  shonid.  *  *  *  It  is 
soitlcient  to  alleice  that  it  was  a  mortal 
wonnd.  and  caused  the  death  of  the 
party."  Btate  ▼.  Sanflem,  76  Mo.  J»5; 
Ktate  ▼.  Blan,  69  Mu.  817:  Ktate  ▼.  Ed- 
mandson,  64  Mo.  ffi>H;  Com.  T.  Woodward. 
102  Mass.  IG5:  Vrent  t.  State.  48  Ind.  4S3. 

SS.  Nor  ronid  the  action  of  the  court  be 
•ostalnod  on  the  fourth  (rronnd  of  the  mt»- 
tion,  "that  a  former  frrand  Jury  hud  ig- 
Dored  tbe  bill. "  Neitlter  the  mere  finding, 
or  refnsini;  to  find,  an  indictment  by  one 
grand  jnry  will  affwt  tbepowerof  another 
grand  jury  to  indict. 

8.  Tbe  other  two  jn'onnda,  vis.,  that 
"tbe  fndietmeiit  does  not  charfieany  public 
offense. "  and ''does  not  charge  tbe  wound- 
ing; to  have  been  felonloos.  willful,  deliber^ 
ate.  and  premeditated,  and  of  malice 
•foretboneht."  will  be  considered  to- 
cetber.  as  they  challenge  the  sutficieney  of 
tbe  Indictment  in  matters  of  substance. 
Thin  court  in  State  v.  Blun,  6d  Mo.  817, 
beM  that  it  was  not  the  psrposeor  deslRn 
of  our  statute  of  jeofails  to  chatiic^e  our 
antire  system  of  criminal  practice,  and 
said:  "TIm  ancient  forms  of  proceeding 
have  been  retained,  with  Kpecific  modlHea- 
tions."  It  is  still  necessary  to  ullej^u  every 
enhatantlve  fact  which  the  state  must 
prove,  in  order  that  the  defendant  may 
know  "the  nature  and  cause  of  tbe  accu- 
sation" against  him.  Measured  by  all  tbe 
approved  precedents,  this  Indictment  is 
insufficient,  in  that  it  fails  to  aver,  after 
alleiKing  that  the  deFend.-:nt  shot  and  dis- 
charged  the  pistol  at  Beaumont,  "that, 
with  tbe  bullet  so  shot  out  of  the  said  pis- 
tol, the  defendant  then  and  there  felonl- 
onsly,  willnlly,  deliherateiy.premeditated- 
ly,  and  of  his  malice  uforethouRht,  did 
strike,  penetrate,  and  wound  the  said 
Joseph  Beaumont,  in  and  npon  tbe  bead 
4rt  Um,  tbe  aaid  Beaumoat,"  ate.  TDm 
T.208.w.no.l5— 20 


words,  "thereby  and  by  tbna  strikimr," 
indicate  that  the  pleader  had  previously 
alleged  a  striking  and  wounding;  liut  an 
inspection  of  the  indictment  will  demon- 
strste  tliat  he  wholly  omitted  this  most 
material  averment.  The  form  for  this  in- 
dictment is  found  in  3  ('hit.Crira.  Law.  pp. 
7oO,  752.  and  in  note  U  the  learned  author 
lays  it  down  that  "the  word  'strike' 
should  always  he  inserted  where  death  la 
caused  by  violence."  Tbis  form  in  Cldtty, 
supra,  is  followed  in  1  Wbart.  Prec.  Ind. 
117,  and  Is  based  upon  the  de<riKions  of 
Massachusetts,  New  York,  Alabama,  Kan- 
sas, Nevada,  and  other  states,  and  it  baa 
been  the  uniform  practice  in  this  state.  lo 
charging  a  crime  of  so  grave  a  nature, 
there  is  eafet,y  in  following  the  approved 
preceilents.  However  desirable  it  may  bo 
to  dispense  with  nnnecessary  formality 
in  pleading,  care  must  be  taken  that  wa 
do  not  omit  allegations  of  substance, 
long  deemed  essential  for  the  information 
and  protection  of  the  accused.  Thompson 
V.  Ktate,  26  Ark.  32.S;  State  v.  Blan.  m  Mo. 
817;  State  v.  Mayfield,  66  Mo.  125.  It  fol- 
lows that  tbe  judgment  of  the  criminal' 
court  must  bn  affirmed.    All  concur. 


Clat  0t  a/.  V.  Newton  et  al. 

(CotMt  cf  AppeaU  of  Kentucky.    Oct  27,  1893.) 

Res  Judicata— Necbssart  Pauties. 

1.  In  his  canvejance  of  certain  land  C.  ex- 
cepted ttnir  ncrea  previously  decdi^d  in  trast  for 
biniAelf  fnr  life,  remainder  to  his  children.  Aft- 
erwards C.  brought  suit,  alleging  that  he  hiid 
never  oreoted  the  trust  deed,  and  had  aliaiidotied 
hia  pnrpose  to  do  lo,  and  prayed  to  have  the 
elouu  on  his  title  to  the  four  acrca  reiuovcU. 
His  children  were  made  defendants,  but  none 
appeared,  except  an  infant,  by  guardian.  Tbtt 
court  adjudged  that  there  was  no  iueunibrnnco 
of  tmst  on  the  property,  and  that  it  was  plain- 
tifTa  in  fee  simple.  Held  tliat,  after  the  judg- 
ment had  been  allowed  to  stand  until  the  time 
to  attack  it  had  expired,  the  children  were 
kound  by  its  recitals  and  coidd  not  claim  the  ex. 
ecution  of  the  trust  deed,  thereby  casting  a 
cloud  on  the  titles  held  by  C.'s  grantees,  even 
tliough  snch  deed  had  in  reality  been  made  and 
recorded. 

2.  The  fact  that  tbe  trustee,  holding  merely 
the  naked  legal  title,  was  not  made  a  party  to 
the  suit  did  not  render  the  judgment  void,  but 
only  erroneous,  and,  after  the  time  to  reverse  it 
had  expired,  it  was  as  binding  aa  a  regular  judg- 
ment. 

Appeal  from  coni^  of  common  pleaa, 
Fn  vet  te  couuty. 

"Not  to  be  officially  reporfed." 

Action  by  George  B.  Newton,  etc., 
against  Brutus  .J.Clay,  Jr., etc.,  to  remove 
a  cloud  on  the  title  of  land  beld  by  plain, 
tilfs.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Adlrmed. 

Fulconer  A  F'aJeoner  and  J.  A.  Sallivaa, 
for  appellants.  J.  D.  Hant,  Z.  Gibbous, 
J.  B.  A'elws,  and  if.  Marshall  Bufurd,  tor 
appellees. 

Bbnnbtt,  J.  April  19,  1872,  Cassius  M. 
Clay  sold  and  conveyed  in  fee  to  John  S. 
Wilson  about  four  acres  of  land  lying  In 
the  city  of  Lexington,  Ky.  Said  Wilson, 
npon  the  said  purchase,  took  possessioa 
of  the  said  land,  and  thereafter  he  sold  tha 
same  in  lota  to  tbe  appellees,  who  likewiss 
took  odvarsa  ywaesalon  of  tba  sane,  and 
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have  HO  held  It  erer  since.  The  said  ap- 
pellees brought  this  suit  In  equity  uKalust 
the  appellants  as  children  and  heirs  of 
CasslUB  M.  Clay,  for  the  purpose  ot  having 
their  title  to  said  land  quitted.  The  ap- 
pellees' cauHe  of  fear  Is  that  the  appellants 
were  asserting  the  superior  title  to  said 
land  by  reason  of  the  discovery  of  a  writ- 
ing, purporting  to  be  a  deed  made  by  Cas- 
Bius  M.  Clay  in  lh45,  and  duly  recorded,  to 
Brutus  J.Clay,  Sr.,  to 'said  land,  to  be 
held  In  trnst  for  his,  Cassius  M.  Clay's,  nee 
tor  life,  with  remainder  to  his  children, 
the  appellantB.  The  appellees  claim  that 
said  writing,  and  the  assertion  of  tide 
thereunder,  Is  a  cloud  upon  their  respec- 
tive titles,  and  they  ask  that  same  be  re- 
moved. They  claim,  as  cause  for  the  re- 
moval of  the  cloud,  that  Cassius  M.  Clay, 
In  ISTl,  brought  a  suit  in  equity  In  the 
Fayette  circuit  court  against  hts  said 
children,  all  of  whom  were  adults  except 
one,  who  was  properly  before  the  court  by 
guardian  ad  litem,  and  properly  defended, 
for  the  purpose  of  removing  a  cloud  upon 
his  title  to  said  land  irrowing  out  of  this 
BuppoHcd  trust  deed,  which  was  never  in 
fact  executed,  but  was  abandoned;  that 
the  court  did  remove  the  said  cloud  In  ac- 
cordancu  with  the  prayer  of  thepeiitlnner. 
The  appellants  deny  the  sufHclency  of  the 
pleadings  in  the  suit  referred  to,  to  remove 
the  cloud,  and  assert  title  to  said  prop- 
erty under  said  deed  of  trust.  Cnsslus  M. 
Clay's  petition  in  the  suit  referred  tostates 
in  substance  that  In  a  deed  made  by  him- 
self In  18.")0to  Floyd  VVarfleld  for  some  land 
In  the  city  ot  Lexington,  of  which  the  lour 
acres  now  in  controversy  was  a  part,  the 
same  was  exrepted  from  said  sale,  becanne 
it  had  theretofore  been  conveyed  In  trust 
by  tlie  plaintiff.  He  then  alleges  that  it 
WAS  his  Intention  to  convey  to  Brutus  J. 
Clay,  Sr.,  as  truritee,  to  hold  the  land  In 
truft  his  own  life,  "with  remainder  to  the 
defendants,  his  children;  but  said  inten- 
tion was  never  carried  out,  nor  any  deed 
or  memoraiidnm  tliereof  made  or  execut- 
ed, that  the  purpose  of  creating  such  a 
trust  was  abnndoned  by  plaintiff:"  that 
the  mention  of  such  atruHt  In  the  VVarfleld 
deed  "  was  an  error  of  the  draughtsman. " 
The  prayer  Is  to  remove  the  cloud,  etc. 
All  the  defendants  to  that  suit,  now  ap- 
pellants Id  this  suit,  were  adults  except 
one.  The  adults,  although  duly  sum- 
moned, failed  to  answer,  and  the  allega- 
tions as  to  tiiem  wereconfessed  to  be  true. 
The  anHwer  of  the  guardian  «rf  Ittem  trav- 
erned  the  allegations  of  the  petition,  and 
upon  the  final  hearing  the  court  adjudged 
that  there  was  "no  Incumbrance  of  trust" 
upon  said  property,  and  that  it  •*  was  the 
plaintiffs'  property  In  fee  simple.  "  That 
judgment  was  never  appealed,  but  It 
stands  to-day  In  full  force  and  effect. 

Now.lt  clearly  appears  from  the  petition 
tiiut  tiiere  bad  never  neen  any  conveyance 
of  said  land  in  trust  for  the  appellants  by 
d«'ed  or  written  memorandum;  that  the 
purpose  lo  convey  said  land  in  trust  for 
them  had  been  abandoned;  that  the  land 
helongod  to  him  In  fee;  that  the  mention 
of  the  trust  deed  in  the  Warfleld  deed  was 
a  cloud  upon  his  title.  ThCHp  allegations. 
If  found  by  the  court  to  he  true,  were  sufll- 
«ient  to  autborlEe  the  Judgment  adjudg- 


ing that  there  was  no  Incumbrance  of 
trust  upon  the  land,  and  it  belonged  in  fee 
simple  to  the  plaintiff.  It  is  said,  bow- 
ever,  that  the  nllegations  were  not  true, 
because  there  was  a  trunt  deed  to  Brutus 
J.  Clay,  8r.,  tor  the  benefit  of  the  appel- 
lants. But  the  qnestion  as  to  thn  troth 
of  the  allegations  in  re°»rence  tosald  trust 
was  the  matter  that  the  appellauta  were- 
called  to  admit  or  deny,  and  with  which 
the  court  had  to  deal,  and  the  adults  ad- 
mitted, by  falling  to  deny  them,  their 
truth,  and  upon  which  the  judgment  fonnd 
that  they  were  true,  and  by  which  judg- 
ment, as  long  as  It  remains  in  force,  they 
are  bound,  notwithstanding  the  allpga- 
tlons  were  entirely  a  misconception  of  the 
truth;  for  the  Judgment,  as  long  as  it  Is  Id 
foi-ce.  Is  not  only  conclusive  upon  the  par- 
ties as  to  all  facts  actually  before  the  court 
upon  the  Issue,  but  as  to  all  facts  that 
might  have  been  brought  before  it,  but 
were  not,  although  unknown  to  the  par- 
ties at  the  time  of  tlie  Judgment.  Also,  as 
to  the  Infant  defendant,  an  Issno  of  fact 
was  made  for  her  by  her  guardian  ad 
litem,  which  the  court  found  against  her; 
and,  as  long  as  that  Judgment  stands  in 
full  force  and  effect  as  to  her.  she  Is  bound 
by  It:  and,  as  she  has  never  taken  such 
steps  as  the  law  allows  her  to  get  rid  of 
that  Judgment,  it  Is  binding  upon  her,  and 
her  remedy  In  reference  thereto  was  barred 
by  time  many  years  ago.  But  It  in  said 
that  the  trustee  was  not  made  a  party  to 
that  suit,  and  for  that  reason  the  appel- 
lants are  not  bound.  The  trustee  (or  al- 
leged trustee)  was  not  made  a  party  to 
the  suit,  but  he  held  only  the  naked  Icgral 
title  for  the  benefit  ot  the  appellants. 
They  were  the  beneficial  owners  of  the 
property, and  that  interest  was  before  the 
court.  That  Interest  they  (the  adults) 
could  dispose  of  by  deed  or  will;  only  the 
naked  legal  title  was  not  before  the  court. 
The  beneficial  Interest,  in  reterence  to 
which  the  adults  were  competent  to  speak 
and  defend  in  court,  was  adjudged  not  to 
exist,  which  Judgment,  by  rpason  of  the 
trustee  not  being  a  party  to  the  suit,  was 
erroneous,  not  void ;  but  said  adults  hav- 
ing voluntarily  submitted  to  tlie  same  nn- 
tll  the  time  allowed  In  which  to  rrverse  It 
bad  expired.  It  was  as  binding  upon  tbeni 
as  regular  and  proper  Jndgment  would  be. 
They  have  let  the  time  expire.  Also  the 
Infant,  after  attaining  her  majority,  hav- 
ing let  the  time  allowed  her  In  which  to 
correct  the  Judgment  pass,  she  Is  llkewlae 
hound  by  It.    The  Judgment  la  affirmed. 


Vabblk  t.  Philips. 
{Court  of  AxrpcaU  cf  Kentuclcy.  Oct  18, 1899.) 
WiLU — Natcbe  op  Estats— Sals  of  DBrsAsiiiLS 
Fee— CoxsTiTCTioSAL  Lav. 
1.  A  devise  to  the  children  of  a  deceased 
son  provided  thnt,  should  either  of  them  die 
without  issue  "then  iivinj?,"  bis  interest  should 
"then"  become  the  property  of  the  survivor  or 
survivors,  and  that,  should  thejr  all  die  Tvithout 
leaving  issue  "living  at  the  time  of  their  de- 
cease, the  property  should  vest  in  his  (testa- 
tor's) survivins  children  and  the  issue  of  those 
deceased.  Held,  that  the  grandchildren  did 
not  take  a  fee  simple,  but  a  fee  subject  to  be 
defeated  at  any  time  by  his  or  her  death  with- 
out a  child  living  at  the  time  of  snch  deatik 
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and  a  srandcUld  was  entitled  to  have  tbe 
land  held  by  ber  under  tbe  devise  sold,  and  tbe 
proceeds  rein  Tested,  to  be  beld  in  the  same 
manner  as  tbe  land,  under  Act  Aug.  23,  1802, 
(Mfers'  Supp.)  authori^iing  a  sale  of  land  in 
whieb  there  vras  a  fnture  contingent  Interest, 
and  applying  to  cases  "in  which  there  may  be  a 
contingent  interest,  depending  on  events  which 
may  or  may  not  happen,  and  the  person  or 
persons  to  take  such  interest  cannot  for  the 
time  being  be  ascertained,  on  account  of  the 
Donhappening  of  the  event  on  which  such  in- 
terest depends." 

2.  Said  act  of  August  23,  1882,  Is  oonstl- 
tnttonal. 

Appeal  from  Loiilavllle  cbanrery  court. 

"Not  to  be  officially  reported." 

Action  by  C.  M.  Pbilips  OKalnnt  Pink 
Varble,  Jr.,  to  compel  defendant  to  nccept 
a  deed  of  land  under  a  contract  of  Hale, 
and  (or  Judgment  for  tbe  purchase  price 
thereof.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed, 

Ches.  M.  Lindsay,  for  appellant.  Gen. 
B.  Eaatta,  for  appellee. 

Prtor,  J.  In  tills  case  la  inrolvea  the 
construction  of  the  will  of  Thomas  Phil- 
ips, and  tbe  provision  out  of  which  the 
controversy  originates  is  as  follows : 
After  making  tbe  devise  to  tbe  children  of 
bis  son  David,  who  was  then  dead, he  pro- 
vldea:  "But  should  either  of  my  said 
grandchildren  die  without  lawful  issue 
then  living,  the  rights  and  interest  hereby 
given  such  grandchild  is  then  to  become 
the  right  and  property  of  the  surviv(»r  or 
survivors  of  them;  and,  should  they  all 
depart  this  life  without  leaving  lawful  Is- 
sue living  at  the  time  of  tbelr  deceasu,  tbe 
property  Is  then  to  veat  in  and  become  the 
right  and  property  of  my  surviving  chil- 
dren, and  the  issue  of  such  of  them  as  now 
are  or  may  then  he  dead."  Tbe  children 
of  David  Philips  survived thetestator,  lo 
the  month  of  *'ebruary,  1873,  Mary  E. 
Christmas,  one  of  these  devisees,  and  her 
husband  filed  a  petition  in  the  I^ioulsville 
cbani'er.v  court  against  Mary  E.  Christmas, 
praying  a  sale  of  the  land  beld  by  Mrs. 
ChrixtaiHs  under  this  devise,  and  asking  a 
reinvestment  of  the  proceeds,  to  be  held  in 
the  same  manner  as  the  land.  By  an 
amended  petition,  Rlcbard  Christmas,  as 
trustee  of  bis  wife,  wns'madea  party  plain- 
tiff. The  necessity  for  making  him  a  party 
as  trustee  originated  from  a  deed  of  trust 
that  was  executed  on  the  3Uth  of  August, 
ISiVa,  by  Cbrlstmas  and  wif3  to  James  Y. 
Christmas,  and  by  the  latter  recouveyed 
to  Kichard  Christmas,  the  husband,  for 
tbe  separate  use  of  the  wife,  with  power 
on  the  part  of  the  wife  to  dispose  of  it  by 
deed  or  will.  Tbe  parties  seem  to  have 
Ignored  tbis  conveyance  In  trust,  and  filed 
tbe  petition  on  February  4. 1873,  for  a  sale 
of  the  land,  the  title  to  which  was  derived 
by  Mrs.  Christmas  from  her  grandfather, 
David  Philips.  The  proceeding  to  sell  was 
bad  under  tbe  act  of  August  23,  1802,  (My- 
ers' Supp.)  That  act  authorized  the  sale  of 
real  estate  and  slaves  In  which  there  was 
a  future, contingent  interest,  and  such  was 
Its  title.  The  act  applies  lo  cases  "In 
which  there  may  be  a  contingent  Interest 
depending  on  events  which  may  or  may 
not  happen,  and  the  person  or  persons  to 
take  sucb  interest  cannot  tor  tbe  time  be- 


ing be  ascertained,  on  account  of  the  non- 
bappenlng  of  the  events  ou  which  such  In- 
tercHt  depends."  It  seems  to  us  this  act 
embraces  the  case  before  us,  and  was  en- 
acted that  sales  might  be  made  where  fu- 
ture, contingent  interests  were  Involved, 
but,  by  reabon  of  the  nonhappening  of  the 
event  upon  which  the  contingent  interest 
became  a  vested  one,  no  one  could  tell  who 
would  take  the  estate  when  the  event  did 
happen. 

This  was  not  a  fee  simple  title  In  Mrs. 
Christmas,  but  a  lee  subject  to  be  defeated 
at  say  time  by  her  dying  without  a  child 
or  children.  The  intention  of  the  devisor 
is  expressed  In  plain  terms  that,  if  his 
grandchildren,  or  either  of  tbcni,  departed 
tbis  life  "  without  lawful  Issue  then  living, 
not  at  tbe  death  of  the  testator,  but  at 
tbe  death  of  the  grandchild,  the  IntereHt 
was  to  vest  in  thesnrvivors;  and,  to  make 
theintent  plalner,he  furtlierpruvidesthat, 
II  they  all  depart  this  life  without  leaving 
lawful  issue  living  at  the  time  of  their  de- 
cease, tbe  property  is  to  vest  In  the  testa- 
tor's children.  If  all  die,  and  have  no  la w- 
ful  issue  living  at  the  time  of  their  death, 
the  testator's  children  get  tbe  estate;  but 
If  one  should  die  without  lawful  issue,  it 
goes  to  the  surviving  grandchildren.  The 
devise  can  have  no  reference  to  the  grand- 
childrendying  before  the  teRtat<ir,and  itis 
plain,  we  think,  that  tbudeathatany  time 
of  one  of  the  grandchildren  without  leaving 
lawful  Isiine  terminated  that  interest,  and 
no  title  could  pass  from  the  grandchild, 
but  that  interest  passed  to  the  survivor 
under  the  will  of  the  testator.  We  tind  no 
authority  In  support  of  the  position  that 
this  devise  was  an  absolute  fee,  but,  on 
the  contrary,  from  the  language  used,  it 
was  the  manifest  intention  of  the  testator 
to  vest  the  title  to  this  property  devised 
to  bis  grandchildren  in  such  a  manner  as 
that,  if  either  died  without  a  child  or  chil- 
dren, the  survivors  then  took,  whetlier 
that  death  was  before  or  after  the  testa- 
tor. In  the  case  of  Trabue  v.  Terry,  9  8. 
W.  Rep.  ltd,  the  intention  of  the  testator 
was  gathered  from  the  entire  will,  as  in 
this  case,  and  the  circumstances  surround- 
ing the  testator  at  the  date  of  its  execu- 
tion ;  and  it  was  not  intended  to  antago- 
nize, expressly  or  iiy inference, a  rule  of  law 
In  tlie  construction  of  wills  now  too  well 
settled  to  admit  of  doubt;  that  Is,  "If  an 
estate  is  devised  to  one  in  fee,  but  if  he  die 
without  issue,  or  without  leaving  a  child 
or  children,  then  to  another,  the  first  dev- 
isee takes  a  defeasible  fee,  which  is  subject 
to  be  defeated  in  the  event  of  his  death  at 
any  period  without  issue."  There  may  be 
other  parts  of  the  will  that  would  show  a 
different  intent,  as  in  arriving  at  a  proper 
construction  the  whole  will  must  be  con- 
sidered. All  rules  of  construction  are  sub- 
ordinated to  the  one  of  intent  on  the  part 
of  the  maker,  and,  while  language  may  be 
used  In  one  part  of  a  will  creating  a  de- 
feasible fee,  another  clause  may  show  that 
such  was  not  the  purpose  of  tlie  testator. 
The  will  before  us  gives  no  room  for  any 
other  construction  than  such  as  must  nec- 
essarily follow  from  tiie  provision  before 
us,  as  there  is  no  other  clause  of  the  will 
affecting  the  title  to  this  devised  estate. 
Besides,  this  provision  of  Pbilipa'  wlU  waa 
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coQBtmc<1  hy  this  court  manjr  yeara  since, 
(1872,)  and  it  waa  then  held  that  the  es- 
tate In  Mrs.  Kellar,  who  W08  one  of  the 
grandchildren,  waa  a  defeaalble  fee.  and, 
fnrtlier,  that  those  who  mli^ht  take  joint- 
ly on  the  happenlnpr  of  the  contlugency 
were  not  necessary  partlea.  Dorn  v.  Kel- 
lar.  M.S.  opinion.  As  to  the  conatltntlon- 
ality  of  the  act,  there  can  be  no  question, 
and  the  case  nf  Goshoid  t.  McFerrau,  79 
Ky.  ZW,  huH  no  application.  In  the  latter 
cane  the  owner  in  fee  waa  objecting  to  the 
sale.  Here  there  wna  no  objection,  but  a 
consent  by  pleadlnKS,  and  a  consent  by 
Mrs.  Chrlstmai),  after  adrislnR  with  the 
chancellor,  that  her  eatate,  which  was  un- 
certain as  to  duration,  might  be  sold,  with 
the  contingent  Interest,  and  for  the  bene- 
fit of  all  parties.  The  proceertlnpra  were 
had  In  accordance  with  the  statute,  and 
the  sale  by  the  chancellor,  under  the  act 
of  AuKnst  23,  1HR2,  jiasaed  to  the  purchaser 
the  title;  und,  the  appellee  being  Invested 
with  title,  the  Judgment  below  must  be 
affirmed.  Sale  r.  Crutchflnld.  8  Bush.  6SG; 
Wills  r.  Wills,  85  Ky  4«6.  8  S.  W.  Kep.  900; 
Parrisb  v.  Vaughan,  12  Uush.  97;  Thack- 
ston  ▼.  Watson,  84  Ky.  20«.  1  8.  W.  fiep. 
8U8. 


DODLCT  et  at.  r  Weinbart  et  ah 

(Court  tf  Appeals  o/  KenttuHey.    Oct  20,  189S.) 

Wills— Objist  or  Poweb  to  Cbaxos  ok  Caxcbl 
—  Revocation. 
Testator,  after  making  bequests  and  d»' 
Tises  to  rariouB  relatives,  proviiled.  in  a  subse- 

?iient  clause,  that  evcrjr  plft  or  dovise  thereiube- 
ore  entered  was  "subject  to  be  chaugpti  or  can- 
celed" by  his  wife,  provided  she  should  declare 
otherwise  In  her  own  handwritluc,  with  certain 
formalities,  before  the  gift  or  devise  should  take 
effect.  Held,  that  the  provision  was  vnlid,  as 
conferring  on  the  wife  power  of  appointment 
whereby  she  could  defeat  the  bequests  and  de- 
Tises,  and  make  a  new  disposition  of  the  proper^ 
ty,  the  N'quPHts  and  devises  bt-ing  made  subject 
to  snuh  power,  and  was  not  void  as  an  attempt 
to  give  ber  power  to  revoke  the  will,  in  contra- 
vention of  Gen.  St.  c.  113.  i  10,  providing  that 
a  will  ran  be  revoked  only  by  testator  himself  in 
his  lifetime,  in  the  manner  therein  indicated. 

Appeal  from  chancery  court,  Kenton 
cunnty. 

"To  be  oflBcinlly  reported." 

Suit  hy  F.  H.  Dudley,  executor  of  the 
will  of  Charles  Eginton,  deceased,  against 
Harah  L.  Eginton.  the  widow,  and  Mattle 
Welnhart  and  others,  legntees,  of  testa- 
tor, for  a  settlement  of  the  estate  and  con- 
struction of  the  will.  The  w  Idow,  under  a 
power  In  the  will,  had  undertaken  to  set 
aside  bequests  to  Mattle  Weinhnrt  and 
others,  and  give  tbesame  to  Lizzie  P.  Dud- 
ley and  others.  From  a  decree  suRtulnlng 
the  lieqnests  as  made  by  the  will,  Lizzie 
P.  Dudley  and  others  appeal.    Reversed. 

R.C.  Gray  and  Cj'eo.  B.Mel.son,  for  appel- 
lants.   Klebard  P.  Ernst,  lor  appellee. 

Bkwnktt.J.  Charles  Enlnton,  a  wealthy 
citizen  of  Covington,  Ky.,  died  testate,  In 
September,  1890.  His  will,  after  provid- 
ing generously  for  his  wife  and  grand- 
daughter,—he  had  no  living  chllilren,— 
provides  for  the  family  of  his  brother, 
William  Eginton,  and  for  the  family  of  his 
ki«u  brother,  I'bomas  McOratb.  and  for 


certain  nieces  and  nephews  of  hia  wife,  and 
others.  The  testator.  In  part  9  ut  bia 
will,  gave  Ills  wife  the  power,  within  a 
certain  time,  to  change  or  cancel  any  and 
every  gift  or  devise  made  In  his  will.  The 
power  Is  as  follows:  "And  further,  al- 
though not  in  terms  so  stated  at  eacli 
item.  It  was  and  Is  nevertheleas  Intended 
that  every  gift  or  devise  herein  bufore  en- 
tered Is  subject  to  be  changed  or  canceled 
by  my  wife;"  provided  she,  io  her  own 
handwriting,  attested  by  two  competent 
and  disinterested  witnesses,  and  recorded 
in  the  county  court,  before  the  gift  or  de- 
vise is  to  take  ctfe<-.t,  nnd  which  was  not 
to  so  Into  effect  or  pass  any  right  until 
the  thirtieth  day  after  the  will  is  prohut< 
ed,  declares  otherwise.  His  wife,  within 
the  time  and  in  the  manner  prescribed, 
did  exercise  the  power  conferred  upon  her, 
and  changed  part  6,  Item  5,  of  the  will, 
which  gives  to  the  children  of  William 
Eg:1nton  the  remainder  Interest  InMshares 
of  the  stock  of  the  Bank  of  Kentucky,  the 
wife  under  the  will  being  entitled  to  a  life 
estate  therein,  and  she  gave  the  same  to 
Lizzie  P.  Dudley  and  others.  She  also 
changed  and  canceled  that  part  of  the  de- 
vise which  gave  to  the  grandchildren  of 
William  Eginton  $1,]U0  In  cash,  but  she 
made  no  dlspnsltloo  of  that  sura.  The 
lower  court  held  that  the  power  given  to 
the  wife  to  change  or  cancel  the  devises 
was,  in  effect,  nn  attempt  to  give  her  the 
power  to  revoke  the  will  after  the  deatb 
of  the  testator,  which  could  not  be  con- 
ferred upon  ber:  for,  under  section  IC,  c. 
113,  Gen.  St., In  reference  to  the  revocutiou 
of  wills.  It  Is  provided,  in  substance,  that 
a  will  cannot  be  revoked  except  by  the 
testator  himself.  In  bis  lifetime.  In  the 
manner  therein  Indicated;  therefore  her 
attempt  to  change  the  devises  was  void. 
On  the  other  baud,  the  appellants  contend 
that  the  power  conferred  upon  the  wife  to 
change  the  devises  was  not  n  revocation 
of  the  will,  but  was  a  power  of  appoint- 
ment given  by  the  will,  which  waa  a  con- 
sistent part  of  It.  The  same  contention, 
on  both  sides,  is  made  here,  and  which  we 
have  to  decide.  Now,  a  trenernl  power  of 
appointment  Is  a  power  given  by  the 
mnker  of  a  deed  or  will,  called  the  "donor 
of  the  power,"  to  another  person,  called 
the  "donee  of  the  power,"  In  the  name  of 
and  by  the  authority  of  the  donor,  to  cre- 
ate a  new  estate  In  anyone  out  of  the 
estnte  of  the  donor,  without  divesting 
any  estate  prevlouslj*  granted  or  devised 
subject  to  such  power,  or  by  diveatlug  an 
estate  previously  granted  subject  to  such 
power,  and  bestowing  on  another  person. 
Such  power  bus  always  been  exercised 
und  held  valid,  as  belug  the  will  of  the 
donor  of  the  power,  and  not  as  a  revoca- 
tion or  destruction  of  bis  will.  In  the  sen.se 
of  the  statute  supra;  for  It  Is  perfectly 
com|)Ptent  for  a  testator  to  give  another 
person  the  power  to  dispose  of  his  prop- 
erty according  to  bis  own  Judgment  and 
discretion.  In  sncb  case  the  will  and  dis- 
cretion of  such  person  would  be  the  will 
of  the  testator:  II  the  testator  had  de- 
vised some  estate  to  certain  persons  sub- 
ject to  be  divested  or  defeated, and  its  des- 
tination changed,  by  tbe  exercise  of  « 
power  given  to  anotber  person,  tbe  exer- 
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liise  of  each  power  wonld  be  the  will  of  the 
testator;  (ur  he  may  attaeb  cundltiona  to 
the  fleviHe,  the  happeniiiK  of  which  will 
defeat  It:  and  dBreatiiiK  the  deviaB  upon 
■ach  condition  thnt  the  dunee  of  the 
power  nilKht  thereafter  preaent  Is  the 
same  as  if  tlie  testator  had  inserted  In  the 
will  the  Identical  cunditlons  as  a  defea- 
sance ol  the  present  estate.  See  Johnson 
▼.  Yates.  9  Dana,  p.  500,  where  It  Is  said 
"thnt  the  apiioiutraent  operates  as  it  it 
bad  been  inserted  In  the  original  deed." 
Al8t>,  in  accordance  with  thpse  views.  Is 
the  case  of  Llllard  v.  Itobinson,  3  Litt, 
(Ky.)  p.  415,  wherein  it  was  held  that  the 
devisee  of  a  life  extate  could,  undnr  a 
power  of  appointment,  defeat  the  devisees 
In  remainder  nnder  the  will.  Also  In  the 
cniies  of  McCoiluuRh's  Adni'r  v.  Anderson, 
13  8.  W.  Uep.  .358,  and  Herbert's  Guardian 
V.  Herbert's  Es'r,  85  Ky.  134,  2  S.  W.  Kep. 
6S2,  the  same  doctrine  Is  announced. 
These  cases  proceed  upon  the  ground  that 
a  testator  could  defeat  the  expresHed  ob- 
jects of  his  bounty  by  defeasance  in  the 
nature  ot  the  power  of  appointment  to 
the  uses  ot  another  person.  Tlie  Jods- 
mentlHrerertied,  with  directions  torfurtlier 
proceedings  consistent  with  this  opinion. 


BBI.K.V1P  et  al.  T.  City  of  Louisvillb 

et  at. 

(Court  qf  AppeaU  nf  KeniuOcy.    Oct.  S7,  1803.) 

BonrDAKiBs — Bstabusrmbxt  bt  Pkbsoriptiox. 
Where,  in  a  «uit  by  certain  property  hold- 
ers against  a  city,  the  eridpnce  shows  an  uncer- 
tainty as  to  the  direction  in  irhicli  one  of  the 
boundary  lines  of  tlie  city  should  run,  but  it  ap- 
pears that  the  boundary  claimed  by  the  city  has 
Deon  acquiesced  in  by  both  parting  fur  over  20 
yuars,  and  until  tlie  time  of  brinp^ing  the  suit, 
such  boundary  will  be  considered  the  correct  one. 

Appeal  from    LoolsTille  chancery  court. 

"To  be  olhclnlly  reported. " 

Action  by  M.  L.  Belknap  and  others 
a^fllnst  the  city  ot  Louiavlile  and  others, 
for  a  Jndement  deflolos  and  fixing  one  of 
the  boundary  lines  ol  the  city,  and  enjoin- 
iDg  the  city  assessor  from  assessing  ta  xea 
•Kainst  certain  property  alleged  by  plain* 
tiffs  to  be  outside  the  boundary  Hue. 
From  a  Jodgiuent  for  delendants,  plain* 
tilts  appeal.    Affirmed. 

Lew  la  A'.  /7e«if>itx,  tor  appellants.  Heary 
&  Barker,  for  appellees. 

Lewis,  J.  Appellants,  about  16  in  num- 
ber, owners,  respectively,  ot  lots  or  pnr» 
eels  of  land  In  Jefferson  coauty,  brought 
this  action,  Octnlier  27, 1^90.  agulnst  the 
city  ot  Lnulsville  and  D.  F.  Murphy,  city 
assessor,  tor  a  Judgment  defluiug  and  fix- 
ing one  of  the  boundary  lines  ot  the  city 
ao  as  to  exclude  and  tree  from  municipal 
taxation  their  several  lots,  which  they 
•liege  are  Included  by  a  Hue  Incorrectly  run 
and  claimed  by  the  city,  and  thus  Illegally 
made  suiiject  to  such  taxation,  and  enjoin- 
ing Morphy  from  assessing  them  fur  tat- 
ation.  March  »,  1KC8.  "An  act  to  extend 
the  bonndary  line  of  the  city  ot  Louisville, 
•  •  •"  was  passed  by  the  leglHlnture, 
whereby  the  city  boundary  was  set  out 
and  defined,  that  part  ot  it  now  In  con- 
troversy being  thos  described:  The  place 
Where  the  disputed  line  begins,  the  parties 


agree, Is  at  the  Intersoctlon  of  a  linedrawn 
from  Sbipp  avenue  210  feet  south,  and  one 
from  Third  street  210  feet  west,  and  it 
runs,  according  to  call  ot  thp  st&tiite, 
"thence  southwardly,  and  parallel  with 
Third  street,  to  the  south  llneof  the  House 
of  Refuge  lands,  and  follnwiug  the  bound- 
ary of  said  land  to  Shipp  avenue, "  etc. 
The  House  ot  Itefuge  land  appears  to 
have  been  at  that  time  a  tract  ot  about 
80  acres,  the  title  of  which  was  in  the  city 
of  Louisville,  and  there  is  no  dispute 
about  the  location  ot  the  south  line  tliere- 
of.  Third  street,  the  general  course  ut 
which  is  south  from  Ohio  river,  at  date 
ot  the  act  of  1868.  terminated  at  Shipp 
avenue,  the  general  course  of  which 
towards  Third  street  appears  from  the 
surveyor's  map  filed  to  be  southwest,  and 
a  line  210  feet  south  of  and  parallel  with  it 
was  by  the  act  made  part  of  the  city 
boundary.  To  run  the  line  in  dispute 
strictly  according  to  the  call  Is  Impossible, 
because  Third  street  did  not  then  extend 
south  beyond  Shipp  avenue.  But  there 
was  at  that  time  a  thoroughfare  called 
"Third  Street  Road,"  the  course  of  which, 
however,  is  about  south,  10°  50' west,  in- 
stead of  the  general  south  course  ol 
Third  street.  And  the  line  rlaiiued  by  the 
city  of  Louisville  runs  parallel  with  that 
road,  leaving  the  several  lots  of  appel- 
lants within  the  corporate  limits.  But 
that  line  does  not  strike  the  south  line  ot 
the  House  of  Refuge  land;  lnstead.lt  ex- 
tends beyond  the  southwest  corner  of 
that  land,  and  Is  made  to  Intersect  at 
less  than  a  right  angle  an  imaginary 
line  thereof  extending  beyond  the  corner. 
Tiie  line  claimea  by  appellants,  if  run 
parallel  with  a  line  ot  Third  street  ex- 
tended the  proper  distance,  would  strike 
the  south  line  of  the  House  of  Refuge 
land.  But  it  is  argued  by  counsel  of  appel- 
lees with  some  plausibility  that,  it  It  had 
been  intended  the  line  should  be  so  run, 
language  clearly  indicating  such  purpose 
would  have  been  used,  as  in  every  other 
case  where  a  line  is  made  by  the  statute 
to  extend  lieyond  the  termination  ot  an 
existing  street,  and  parallel  with  such 
street  extended,  the  needed  expression  was 
Ofwd.  The  indirect  and  circuitous  conrst* 
of  the  city  boundary,  from  where  it  leavei> 
Shipp  avenue,  indicates  an  intention  ot 
the  legislature  to  include  within  the  city 
limits  the  House  of  Refuge  land;  yet.  It 
the  line  is  fixed  as  appellants  claim,  a 
very  considerable  part  ot  It  will  be  ex- 
cluded,whileacomparatively  small  part  Is 
outside  the  line  cliilmed  by  appellee.  We 
thus  have  a  condition  of  uncertainty  as 
to  the  proper  direction  one  of  tlie  bound- 
ary lines  of  a  city  shall  run,  neccRsarlly 
subjected  to  a  dispute  between  parties  In- 
terested, and  deteriiiiuable  only  by  au- 
thoritative construction  ot  the  statute. 
We  do  not  see  why  In  such  case  a  prac- 
tical interpretation  adopted  and  acted 
on  by  the  lot  owners,  as  well  as  the  city, 
more  than  20  years,  should  not  now  (>■ 
given  by  the  court.  Such  has  been  the 
doctrine  held  by  other  courts.  Milne  v. 
.Viayor.  13La.  69:  Hamilton  v.  McNeil,  IS 
Orat.  3K9;  People  v.  Farnham,  35  111.  £68. 
In  this  case  it  does  not  clnnrly  appear  by 
whose  authority  the  line  wasestablisbodtai 
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panuanre  of  the  act  of  lfl68.  But  by  an 
act  apiirured  March  8, 1870,  ft  wan  pro- 
Tided  that  the  buundarles  u(  the  city  of 
Louisville  Hhuuld  remain  na  then  eatab- 
llBhed  until  chanRod  by  luw;  and  by  the 
same  act  the  general  council  was  required 
tu  caune  a  map  tu  be  made  of  the  entim 
city  within  the  boundary  fixed  thereby, 
with  streets,  avenuen.  limes, roads, and  all 
other  pnblic  waysi  laid  out  by  actual  sur- 
vey, showlDR  the  extension  thereof  to  the 
boundary  line,  with  regular  squares. 
Such  map  was  made  as  required  by  the 
act,  and  aeconliuK  to  it  the  disputed  line 
was  laid  down  tis  now  claimed  by  appel- 
lees, and  so  as  to  include  the  lots  of  ap- 
peiinncs.  They  have  ever  since,  until  this 
action  was  conimeaced.  acquiesced  In  the 
boundary  so  defined  and  fixed,  enjoyhii; 
wliatever  benefits  were  thereliy  conferreil, 
and  submittin/i;  without  protest  to  bur- 
dens I  in  iiosed.  Moreiiver,  thouKh  there  Is 
nothing  in  the  record  before  us  authoriz- 
inK  more  than  a  i)resaniptlon  that  the 
leKishiture  intended  by  the  act  of  ISTO  to 
provide  that  the  line,  precisely  as  now 
claimed  by  appellees,  should  remain  ns  then 
established,  still,  by  subsequent  statutes, 
the  bouniiary,  as  shown  by  tlie  city  ninp, 
was  recognixed  ns  the  actual  and  le^rai 
boundary,  and  by  an  act  passed  In  1SS4 
property  was  directed  to  he  assessed  ac- 
cording to  maps  ot  the  city.  Then  thorn 
exists  more  than  mere  legislative  con- 
struction of  the  act  of  18C8,  for  direct  leg- 
islative authority  was  after  that  date 
given  for  assessing  the  lots  of  appellants 
for  taxation,  to  enjoin  which  was  tlie 
prime  ol)ject  of  this  action.  We  ore  there- 
fore of  tlie  opinion  the  boundary  line 
claimed  by  appellees  has  been  fully  and  le- 
gally established.    Judgment  afflrmed. 


Ransomb  ▼.  State. 

{Supreme  Court  of  Tennessee.    Oct.  21, 1893.) 

TiTLB  or  Act— CossTiTUTioXAL  Law— Gamiso — 
Bettino  on  House  Races. 

1.  A  statement  in  the  body  of  the  amend- 
ment (ArU  181)1.  c.  lir>)  to  CoUc.  i  48S1,  in  re- 
giini  to  iiorxe  ritoine.  thnt  the  xcctinn  nnd  tlie 
aiiieiiitiiieiit  "kIdiII  n|iply  to  trottins  nnd  p.iciiif;, 
as  n-ull  ns  riiiiniiig.  races."  U  a  siiliicient  recital 
tiint  tliu  oriKiiini  nrt  wns  on  the  stilijcct  of 
horse  rnciiiK  to  conforin  to  Const,  nrt.  U,  {  IT, 
reqiiiriiiK  tiint  niiiciidator}'  nets  shall  recite  ia 
their  cnptiuii  or  otiierwise  the  title  or  substance 
of  tlie  ttft  nnu'iiilfd. 

2.  Di'fi'iidaiit  condnctcd  an  agency  In  Chat- 
tanooga for  a  l)ool»iiinl<er  on  tlie  race  trades  nt 
Memphis  and  Nnslivillo,  nnd.  wbuii  races  were 
to  be  run,  dnfeiuliiiit  received  deposits  of  mon- 
ey, and  telegrnphod  it  to  tlie  rnco  triicic,  vlicre 
it  was  piiiced  on  the  horse  on  wliich  tlie  depos- 
itor desin-d  to  bet.  If  depositor's  iiorse  won, 
he  was  paid  his  iH't  by  defL-ndant.  after  dednrt- 
injc  10  cents  for  oommissioii.  On  maliiiig  iiis 
deposit,  tile  depcsitor  was  given  a  card  or  re- 
ceipt, iiended  "Commission  Otflw.  No  l)etting 
done  or  permitted  liere," — followed  witli  n  state- 
ment tliat  it  was  nudcrstood  tliat  ilcfrndiint 
was  acting  only  as  common  carrier,  for  the  pur- 
pose of  transferring  the  money  to  tlie  track. 
Held,  tliat  the  l>etting  was  done  in  Chattanooga, 
and  not  at  the  race  course,  nnd  lienoe  wns  a 
viointion  of  Act  1891,  c.  115.  proliiliiting  tiot- 
ting  on  horse  rnces  except  within  the  luclosure 
where  the  race  is  to  be  run. 

Appeal   from    circuit   oonrt,    HamiltoD 
eonnty;  John  A.  Moon,  Judge. 


» 

Ed.  Ransome  was  convicted  of  aolaw- 
ful  gaming,  and  appeals.    Affirmed. 

F.O.  IVert,  for  appellant.  O.  W.  Pickle, 
Atty.  Gen.,  for  the  State. 

LiCnTON,  J.  Appellant  was  convicted 
upon  an  indictment  which  charged  him 
with  unlawful  gaming.  The  indictment 
was  for  betting  upon  horse  races,  the  bet- 
ting not  having  been  done  upon  and  with, 
in  a  lawful  race  course  within  the  state. 
The  act  maicing  such  betting  iiniawfui  is 
chapter  ll.'>.  Acts  1891,  and  It  Is  in  the  fol- 
lowing words:  "An  act  to  amend  section 
iN81  of  the  Code  ol  Tennessee,  being  sec- 
tion .'>701  of  Milliken  and  Vertrces  revlsal. 
Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  ot  Tennessee  that 
section  4881  of  the  Code  ot  Tennessee  be. 
and  the  same  is  hereby,  amended  as  fol- 
lows, viz.,  that  said  sections  and  this 
amendment  shall  apply  to  trotting  and 
pacing  races,  as  well  as  running  races. 
Sec.  2.  Be  It  further  enacted  that  It  shall 
be  nnlawful  gnnilng  to  bet  or  wager  in  any 
way  upon  any  horse  race,  unless  the  race 
track  upon  which  the  race  Is  run,  trotted, 
or  paced  be  Inclosed  by  a  substantial  fence, 
and  the  bet  or  wager  to  be  made  witbin 
said  Inclosure  upon  a  race  to  be  run,  trot- 
ted, or  paced  within  said  inclosnre.  *  It  is 
objected  that  the  act  is  void,  under  article 
2,  S  17,  of  state  constitution,  requiring 
amendatory  acts  tn  recite  in  their  "cap- 
tion or  otherwise"  the"  title  or  substance" 
ot  the  act  amended. 

Reserving  the  question  as  to  whether 
a  reference  in  the  title  to  the  law  amend- 
ed as  being  a  particular  section  of  the 
Code  of  Tennessee,  we  are  ot  opinion  that 
this  amendment  is  valid,  because  there 
Is  contained  in  the  body  ot  the  act  a  sutlt- 
cient  reference  to  the  "substance"  ot  the 
act  amended.  The  requli-enient  of  the 
constitution  Is  thatthe  amending actshall 
In  Its  "caption  or  otherwise"  recite  the 
"title  or  substance"  of  the  act  amended. 
We  must  see  If  in  any  other  way  the  act 
recites  the  act  amended.  No  other  mean- 
ing can  be  attached  to  the  word  "other- 
wise" used  in  the  clause.  The  recital  io 
the  amending  act  need  not  be  in  the  cap- 
tion of  It.  A  dufticlent  recital  is  "other- 
wise" made  by  tiie  amending  act.  Nei- 
ther does  the  constitution  require  tliat 
amended  act  be  recited  liy  Its"  title"  n lone, 
tor  if  the  substance,— that  is,  the  suliject, 
— ot  the  act  eiucnded  be  recited,  it  will  be 
a  sufficient  recital.  Such  a  reference  to 
thesnttject  or  sulistance  will  sulficiently 
Identify  the  law  intended  to  be  amended. 
When  we  turn  to  section  4881  of  the  Code 
of  Tennessee,  we  find  that  its  subject  was 
horse  racing.  This  subject  Is  recited  in 
tlie  act  of  18!)1,  the  language  of  the  first 
section  being  "that  said  section  and  this 
amendment  shall  apply  to  trotting  and 
pacing  races,  as  well  as  to  running 
races."  This  clearly  recites  the  subject  or 
substance  ot  the  act  amended  as  one  refer- 
ring to  running  races.  The  recital  of  the 
substance  of  tlie  act  amended  is  quite  an 
clear  and  satlsfactdry  as  that  found  In  tbe 
act  sustained  by  this  court  in  State  ▼. 
Gaines,!  Lea,  7^.  The  manner  in  which 
appellant  conducted  his  business,  as  stat- 
ed by  hlmselt,  was  this:    "I  operate  the 
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plare called  'Tnr(  Exchange'  in  the  city  of 
Cbattanoofru;  that  is,  I  am  the  agent  (it 
Lun  Powell,  who  is  a  bookmalcer  on  the 
racetracic  in  Memphis  and  Naabville.  I 
take  ortlera  lor  inonRy  here  in  the  city  of 
Cbattanooga,  and  the  same  is  telegraphed 
to  Mrmphia  or  Nashville,  or  wherever  the 
racea  are  being  run.  1  ase  a  card  illcethat 
filed  as  evidence,  and  the  depositors  o{  the 
money  have  to  pay  the  additional  Hum  of 
ten  centH  (or  the  transmission  ol  the  mon- 
ey to  either  ol  the  two  places.  I  receive 
a  Balnry  of  three  dollars  per  day  tor  my 
aerricea  as  nn  agent  for  the  party  men- 
tioned. I  settle  with  Lon  Powell  once  a 
weeic,  and  give  a  statement  of  all  the  busl- 
OCHB.  If  one  wishes  to  place  money  on  a 
taorae,  and  book>i  are  closed  at  the  race 
tracic,  the  money  is  redmded  to  him,  less 
the  ten  cents.  It  \»  thoroughly  under- 
stood among  all  who  deal  at  the  exchange 
that  I  am  acting  as  agent  of  others,  and 
tbat  they  have  to  pay  the  additional  sum 
of  10  rents  as  commission  for  running  the 
busiuesa,  or  defraying  the  expenses.  All 
orders  taken  are  at  once  sent  to  the  race 
track,  to  the  parties  in  theinclosnre;  and, 
if  the  party  malting  the  bet  losea,  the 
money  is  retained,  and,  if  the  party  is 
aucc<H«ifnl,  I  pay  the  money  to  him.  The 
traclcH  at  the  places  named,  where  tiie 
races  are  run,  are  regular  race  traelcB,  are 
in  the  turf  asaoclntloD,  and  are  inclosed 
with  good  and  substantial  fences."  An- 
other wituess  adds  this  further  description 
of  the  methods  of  the  exchange:  "The 
defendant  has  all  the  horses  which  are 
Soing  to  ron  in  the  rnre  put  upon  a  board 
where  they  can  be  seen,  and  also  has  the 
o<Ids  posted  where  they  can  be  seen,  by 
those  wbo  desire  to  put  any  money  on 
the  race.  We  give  to  Mr.  Ransome  say 
$10.  He  notlHw  us  that  he  represents  Lon 
Powell,  who  is  a  bookmaker  on  the  track 
at  llewphtR,  and  that  money  will  be  sent 
there,  to  be  placed  on  the  horse  we  desire 
to  bet  on.  Mr.  Ransome  has  a  telegraph 
wire  in  the  room,  aa<l  sends  the  money  di- 
rect to  the  track :  at  least  he  says  he  doea. 
If  the  borne  we  bet  on  wins  the  race,  Mr. 
Kansome  pays  us  the  money.  The  card 
or  receipt  furnished  the  better  is  in  these 
words:  'Commission  Office.  No  betting 
done    or    permitted   here.    Chattanooga, 

Tenn.    Received di>lls.,  to  be  sent 

on  commission  to  the  race  track  at , 

and  there  placed.    Horse .  at  track 

quotation,  if  such  can  be  obtained.  It  is 
nnderstood  and  agreed  that  tlie  nnder- 
•Igued  act  in  the  premiHes  as  common  car- 
rier only,  (or  the  purpose  ol  trnDsterring 
the  money  above  mentioned  to  the  place 
designated.  Charge  commishion, tencents 
for  forwarding.  Notice  amount  of  order 
returned,  leas  commission,  when  a  failure 
to  execute  Is  due  to  accidental  or  other  nn- 
avoldabledelnys  intransmisslun.'"  From 
this  evidence  we  cannot  conclude  but  that 
the  conviction  wos  authorized.  The  bet- 
ting was  done  in  Chattanooga,  and  not 
within  the  iuclosnre  of  a  race  course. 
Tbat  defendant  was  acting  as  agent  for 
another,  wbo  was  selling  polls  on  an  au- 
thorized track,  is  of  no  importance.  The 
bet  was  made  In  Chattanooga,  although 
the  money  might  be  sent  to  the  principal 
oa  the  track.    U  the  bet  was  lost,  the 


money  was  retained.  It  the  horse  bet 
on  won,  defendant  paid  the  bet  at  the 
place  where  It  was  made.  The  net  only 
authorized  betting  on  races  run  in  this 
state,  and  within  inclosnres,  and  the  bet. 
ting  must  be  d(me  within  tlie  track.  If 
Mr.  Powell  could  not  make,  offer,  or  ac- 
cept bets  except  upon  and  within  snch 
track,  be  cannot  do  by  an  agent  what  he 
could  not  do  himself.  Theobject  of  exceii- 
tion  made  by  section  4881  was  to  permit 
gaming  on  races  to  encourage  horse  ra- 
cing and  improve  horse  stock.  The  limi- 
tation put  upon  the  act,  excepting  such 
gaming  from  the  ordinary  penalties  of  the 
law,  is  to  limit  such  gaming  to  the  time 
and  place  where  the  race  is  being  run.  If 
the  business  done  hy  dereudant  is  not 
gaming  at  the  place  where  the  money  Is 
put  upon  the  race,  but  is  to  be  treated  as 
a  bet  made  at  the  place  to  which  the  mon- 
ey Is  to  be  sent,  and  by  the  person  for 
whom  the  agent  acts,  then  there  would 
be  nothing  unlawful  In  a  "Turf  Exchange" 
operating  for  prIncipaU  on  races  run  with- 
out the  state,  and  tlius  gaming  at  all 
times,  and  on  all  races,  run  anywhere, 
would  be  licensed  by  resortlug  to  the 
scheme  sliown  by  this  evidence.  The  stat- 
ute plainly  intended  to  legalize  betting 
done  within  a  lawful  track,  and  nowhere 
elae.    Affirm  tbe  Judgment. 


Knox  Countt  t.  Kennedy  et  a/. 
(Supreme  Court  €f  Tenncstee.    Oct  IS,  1893.) 

TDBSPIKBS— COMSTKDCTIOS  BT  COOXTT— EMIXBNT 

DoMAi:c. 

1.  Arts  1SS3,  c.  1C7.  provides  for  the  con- 
stniction,  repairing,  and  buying  of  turnpike  nnd 
other  roads  by  a  connty,  and  section  1  of  the  act 
provides  tliat  certain  tnxea  oollectwl  by  the 
turnpilie  comroiHsloners  gliall  be  opplied  to  the 
construction  and  repair  of  such  rouJ.s.  S^'ctinn 
7  directs  that  tlie  commissioners  sliall  apjily 
such  taxes  in  constnietini;,  rcpuiriiii;,  or  buying 
turnpike  ronils  "first  on  siii-U  roads  as.  in  tliclr 
judgmont,  are  the  most  Important  or  most  trav- 
eled iiiubwnys  tlirougiiout  the  co'intry."  HHd, 
that  the  direction  to  use  the  fund  nn  the  most 
important  highways  wns  not  iiiteniliMl  to  limit 
the  general  power  to  construct  turiipiltcs  to  the 
coustriictiou  of  new  beds  on  existing  ruuds,  but 
that  the  commissioners  bnJ  tlie  (Hiwer  to  lay 
out  new  highways  at  their  discretion. 

2.  Since  this  net  gives  a  comity  power  to 
construct  a  tunipil<p,  such  countj-  mny  mniiitnin 
prooeetlings  to  condemn  Iniid  for  tlip  turnpike, 
under  Code,  i  1^'M.  providing  tliiit  nny  corpora- 
tion authorized  by  law  to  construct  any  riiilway, 
tiinipike,  etc..  niuy  take  real  estate  fur  the  puiv 
pose,  as  provided  by  law. 

Appeal  from  circuit  conrt,  Knox  conn- 
ty: S.  T.  l.ooAN,  Judge. 

Artion  by  Knox  county  against  WiMlam 
M.  Kennedy  and  others  to  condemn  cer- 
tain land  for  n  turnpike.  From  an  order 
sustaining  defendants'  demurrer  to  the 
petition  for  rondemnation,  petitioner  ap- 
peals.   Reverfivd. 

IV.  M.  Cncke  and  L.  C.  Honk,  for  appel- 
lant. Webb  A  MuClunn  and  WlllluuiB, 
Henderson  &  Ua%is,  tor  apijellees. 

SN'ononARS.  J.  This  is  a  proceeding  hy 
the  county  of  Knox  In  the  rircult  c<iurt 
tu  condemn  land  for  a  tnrnpike  under  sec- 
tion 1320  of  the  Code.  The  county  claims 
power  to  appropriate  laud  to  tliia  pup. 
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posp,  becaase  tt  Is  a  corporation,  and  with- 
in tliu  ineiiDlnff  of  the  precedinK  section, 
1825.  The  language  of  tbat  secttuniHas 
follows:  "Any  peraoo  or  corporation,  au- 
thurised  bylaw  to  constrnct  any  railroad, 
turniiike,  canal,  toll  brfdee,  road,  catise- 
wa}',  ur  utliur  work  of  internal  improve- 
ment, to  which  the  like  privilege  is  conced- 
ed, may  take  the  real  estate  of  individ- 
uals, not  exceeding  the  amount  prescribed 
by  law  or  by  the  charter  under  whiL-b  the 
pei-Hun  or  corporation  acts,  in  the  manner 
and  upon  the  terma  berein  provided."  It 
will  be  observed  that  this  statute  only 
vested  authority  to  take  real  estate  for 
such  purpose  In  persons  or  corporations 
already  authorized  by  law  to  construct  a 
turnpike.  As  thecountles  of  thlsstate  had 
then  uo  such  power,  it  is  clear  that  theact 
never  Included  them;  not  because  they 
mlKht  not  have  fallen  within  the  meaning 
of  the  term  "corporations, "  but  because 
they  were  not  "corporations  authorissed 
by  law  toconstruct  turnpikes."  Theques- 
tion  is,  have  they  been  brought  within  the 
act  by  subeequeut  legislation?  By  the 
act  of  1881  count.v  courts  were  authorised 
to  own  and  manage  turnpike  roads. 
Fnge  150.  This  ownership  was  liraltpd  to 
roads  conveyed  by  chartered  turnpike 
companies.  It  did  not  authorise  the  con- 
stm-tlon  of  a  turnpike  by  a  county.  But 
In  1883  an  act  was  passed  for  thin  especial 
purpose.  It  Is  chapter  167  of  actA  of  tbat 
session,  (page  216,)  and  entitled  "An  act 
to  provide  for  the  construction,  repairing, 
and  buying  of  turnpike,  macadamized, 
and  graded  gravel  roads."  The  first  sec- 
tion of  this  act  provides  for  the  election 
of  turnpike  cominlHsloners;  tbn  eecond, 
for  levy  of  a  tax  for  turnpike  purpuneH. 
This  section,  in  general  terma.dlrectti  that 
"all  taxes  collected  under  this  act  Hhall 
tie  applied  by  said  commisslonprs  to  the 
construction,  repairing,  or  buying  of 
turnpike,  macadamized,  or  graded  gravel 
roads  In  the  county  from  whlcb  the  tax 
Is  collected."  Succeeding  sections,  down 
to  No.  7,  are  devoted  to  detailH  of  procced- 
Inars  lor  collections  of  tax  l>y  trustee,  oath 
of  office,  bond,  record  to  be  kept,  organ- 
isalion  and  sslarles  of  commlssionerFi, 
and  are  nnlniportant  to  quote.  The  Rev- 
euth  is  as  follows:  "That  said  commls- 
sioners  sliall  expend  the  amount  of  this 
fund  received  from  the  trustee  in  cun- 
Btructing,  repairing,  or  buying  turnpike, 
macadanilKed,  or  graded  gravel  roads, 
Orst  on  eucli  roodn  as,  in  tlieir  judgment, 
tire  the  movt  Important  or  most  traveled 
highways  throughout  the  county,  or  at 
such  places  on  said  hisbwa.vs  as  may  be 
most  conducive  to  the  public  go<Kl. "  The 
second  section  hud  directed  In  general 
terms  the  application  ol  tlie  fund  to  con- 
struction, repairing,  etc.  Here  it  was 
provided  tbat  such  application  should  be 
made, /7rst,  "on  such  roads  aH.ln  the  judg- 
ment of  the  turnpike  cumitilsRloners,  are 
the  most  important  or  most  traveled 
highways  throughout  the  county,  or  at 
such  places  on  said  highways  as  may  be 
nostconduclvetn thepubliegood."  From 
tills  It  Is  argued  that  the  power  of  the 
county,  acting  through  Its  turnpike  com- 
misHioners,  was  limited  to  constructing 
tvrnpUte  beds  or  roada  already  laid  out  in 


tbat  county,  and  anch  was  defendant*' 
position  below, embodied  In  theirdemurrer 
to  the  petition  to  condemn,  ou  which  dw- 
murrer  the  petUlnn  was. dismissed.  Thi» 
is  an  erroneous  view  of  the  law.  The 
act  is  to  authorise  thn  "construction,*' 
and  the  general  direction  of  appIlcatioB 
of  fund  is  also  for  "construction  of  turn- 
pikes."  The  language  of  section  2  bear* 
properly  on  such  constrnctlon.  Its  mean- 
ing Is  that  the  fund  expended  by  commis- 
Hloners  In  constructing  turnpikes  shall  be 
first  on  construction  of  such  roads  as,  io 
tbair  judgment,  are  most  important,  and 
not  that  tile  fund  shall  b«  expended  first 
In  coustruptlnK  a  bed  on  existing  roads  of 
moat  importance,  or  on  most  traveled 
highways.  But,  If  this  were  not  theprop- 
ercoDstruction  ol  section  7,  and  defendanta 
wererlifht  In  nssumlng  that  this  eectiun 
required  the  commiSHioners  to  apply  the 
turnpike  money  ffrat  to  the  making  of 
turnpike  beds  on  existing  roails.  It  would 
not  affect  the  genei'al  power  of  the  county 
through  the  commissioners  to  nppl.v  tax 
to  general  construction  of  turnpikes  nnder 
section  2  of  the  net  already  quoted.  The 
seventh  section  would  he  but  a  direction 
to  control  their  discretion  as  to  where  the 
fund  should  be  tirst  applied.  It  would 
not  alter  the  fact  that  the  power  to  con- 
struct was  included  in  the  second  section, 
and  that  is  the  point  of  this  inquiry.  It 
the  county  Is  now  authorised  "to  eon- 
struct  a  turnpike, "It  has  been  brought 
within  the  terms  of  section  1325,  and  this 
proceeding  is  proper.  Uf  course,  the  sec- 
tion quoted  beluga  general  andeontlnning 
law,  It  includes  corpfiratlons  then  or  at 
any  time  following  within  its  proviaions. 
That  thecountles  were  authorized  to  con- 
struct turnpikes  nnder  the  act  of  1883  has 
lieen  the  legislative  view  of  theqnestlon 
since  its  passage,  and  the  last  road  act 
speclall.v  reserved  to  the  county  courts  the 
power  to  "build  turnpikes"  b.v  providing 
that  nothing  in  the  act  should  be  con- 
strued to  impair  that  power.  Act  1S9I,  } 
44,  p.  10.  The  judgment  of  the  circuit 
conrt  dlHmlssIng  the  petition  is  erroneous, 
and  is  reversed,  with  costs,  and  t be  case 
remanded  for  further  proceedings. 


Babt  Tbnnbsrrr,  Y.  ft  O.  Rt.  Co.  t. 
Kbllt 

(Supreme  Court  of  Tennessee.    Oct.  14, 1809.) 
Carrieks— Or  Goods— Liauilitt  as  Wareuocsb. 

IIBK— FaILCBE    to  DeLIVEU— FiBB  —  f UOXIHATS 

Cause. 

1.  A  carrier  is  not  liable  as  snch  for  pood* 
placed  in  its  vnrohoiise  after  transriortntioii, 
althouirh  the  consiRiiee  may  have  had  no  op- 
portunity to  remove  them,  because  told  tliey 
were  not  there,  but  its  liability  ia  that  only  «t 
a  woreliniiseman. 

2.  Where  goods  are  placed  by  a  carrier  la 
its  warehouse,  and  the  consignee  inquires  for 
them  a  number  of  times,  but  is  told  i-nch  time 
they  arc  not  there,  the  carrier  is  liable  as  a 
vrareliouseman  for  their  destruction  by  Are, 
notwithstandine  the  fire  may  have  oocurree 
without  any  neRliscnce  on  its  part,  as  the  fail- 
ure to  (lelirer  was  the  jtroximate  cause.  Dent' 
inR  T.  Storaee  Co.,  17  S.  W.  Hep.  SO,  90  Tena. 
353,  followed. 

Appeal    from   circuit  conrt,  Hamiltoa 
county;  John  A.  Moon,  Jad|E«. 
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Suit  by  J.  W.  Kelty  agAinst  the  Eaut 
TenueRsee,  VlrKinia  &  tieorKia  Railway 
Company.  JutlKUient  (or  pluintiH.  Da- 
(enilant  appeals  In  errcir.    Affirmed. 

LewlH  Sliepliei-d.  for  appellant.  S.  P. 
Wuodanl,  tor  appi^Ilee. 

CAi.nwp.LL,  J.  This  aoit  naa  broaitht 
by  J.  W.  Kell}  before  a  justice  ol  tbe  peace 
tu  recover  front  tlie  East  Teaneiieee,  Vlr- 
Klnia  &  Georgia  Railway  Company  tbe 
value  of  five  barrels  of  wbiaky.  Here* 
rovereU  jadKinent  for  $4^2,  and  on  ap- 
peal tbe  circait  Judge,  Hitting  witbuut  a 
jury,  atfirnied  the  magistrate's  Jurignicnt, 
adding  Interest  thereto.  The  railway 
company  baa  appealed  in  error,  and  in 
this  court,  as  below,  denies  tbe  liability 
either  as  common  carrier  or  warehouse- 
man. Kelly  piirvhased  five  barrels  of 
whlxky  in  New  Yurie,  and  caused  them  to 
be  consigned  to  himself  at  Chattanooga, 
his  place  of  business.  The  East  Tennessee, 
Virginia  &  Georgia  Railway  Company 
was  tlie  lust  carrier  over  whose  line  the 
goods  passed.  On  the  'i4tta  of  April,  iMUl, 
that  compaDy  unloaded  the  wbiHky  from 
Its  car,  and  stored  tbe  aame  In  its  depot 
at  Chattanooga,  where  It  remained  until 
the  morning  of  the  2Qtb  of  the  same 
month,  when  It  was  destroyed  by  tire. 
Kelly,  through  his  drayniun,  called  at 
the  depot,  and  demanded  tbe  wbisky  oa 
tbe  25th.  'Jfith,  27th,  and  2Stli  of  April,  gen- 
erally twice  a  day,  and  was  each  time 
told  by  the  company's  agent  that  it  was 
Dot  there.  Uow  the  fire  was  produced  la 
■ot  disclosed.  Under  these  facts  the  rail- 
way company  Is  not  liable  as  a  common 
carrier.  Ita  carrier  reBponslbility  termi- 
nated when  tbe  goods  were  safely  stored 
In  Ita  depot,  and  before  they  were  de- 
stroyed, liatler  v.  Kaliroad  Co..  0  Lea, 
S2;  Express  Co.  v.  Kaufman,  12  Ueisk. 
ilaat  paragraph.)  163.  ^Vearenwa^e  that 
the  aathorlties  an*  in  a  state  of  irreconcil- 
•ble  conflict  im  this  question,  several  of 
the  states  having  followed  tbe  lead  ot 
Massachusetts  In  holding  that  the  liabil- 
ity of  the  common  carrier  as  such  is  ended 
when  the  transportation  la  completed, 
and  tite  goods  are  safely  stored;  and  sev- 
eral otiicrs  having  given  their  sanction  to 
tlie  doctrine  announced  in  New  Hamp- 
■htrp,  to  the  effect  that  thecarrier'8re8X)on- 
•ibility  continues  until  tbe  consignee  has 
had  a  reasonable  opportunity,  after  the 
arrival  of  tlie  goods,  to  receive  them. 
DiHcaseioD  of  the  respective  considera- 
tions npon  which  the  two  rules  are  rested 
by  their  opposing  adherents  will  not  be 
Indulged  in  in  this  ot)inion,  sinre  this 
court  has  heretofore  adopted  the  Massa- 
chusetts rule,  and  un  sufficient  reason  for 
Changing  the  precedent  already  estab- 
lished ia  perceived.  The  cases  of  Sutler 
V.  UaHroad  Co..  8  Lea,  82,  and  Express 
Cu.  w.  Kaufman,  12  Ueisk.  IGG,  have  been 
followed  In  several  Important  cases,  the 
last  of  which  was  East  Tennessee,  V.  &  Q. 
Ry.  Co.  v.  Gettys,  (decided  at  present 
term.)i  Tn  2  Amer.  &  Eng.  Enc.  Law, 
pp.  301-394,  the  two  rales  are  stated, 
and  many  of  the  decisions  in  support  ot 
each  cited.    Tennessee  Is  there  erroneous- 

Vo  ojtfnion  filad. 


ly  referred  to  as  one  ot  theBtateaadoiitinu 
the  New  Barapahire  doctrine.  S<w.  ulmj, 
oa  same  subject.  Story,  Bailm.  §  o-tH: 
Schouler,  Bailm.  (2rt  Ed.  by  Mechem.)  §j 
867-374,  inclusive.  The  last  author,  in  sec- 
tion 870,  correctly  places  Tennessee  among 
tbe  states  following  the  Massachusetts 
rule.  Then,  as  to  these  goods,  at  tbe 
time  of  their  destruction,  the  rail  way  com- 
pany had  ceased  to  be  a  common  carrier 
with  the  liability  of  an  insurer,  and  had 
assumed  tbe  less  haEardous  position  ot 
warehouseman,  in  which  it  was  bound  to 
use  ordinary  care  and  diligence  only,  and 
was  responKlhle  alone  fur  the  consequen- 
ces of  Its  negligence.  Schouler.  Bailm.  §{ 
101,  513;  Lancaster  Mills  v.  Merchants' 
Cotton  Press  Co.,  89  Teuu.  85.  36, 14  8.  VV. 
Rep.  817. 

Is  tbe  railway  company  liable  as  ware- 
houseman? If  tbe  loss  resulted  from  ita 
negligence  as  tbe  proximate  cause,  yes;  U 
■ot,  no;  for  the  doctrine  ot  proximate 
and  remote  cause  applies  here,  as  in  any 
other  ease  where  negligence  is  the  ground 
for  action.  The  burden  of  showing  negli- 
gence and  its  cauHal  connection  with  tbe 
loss  was  upon  the  plaintiff.  Schouler, 
Bailm.  S  101 ;  SO  Tenn.  I'a,  86, 14  8.  W.  Kep. 
317;  Louisville  &  N.  Ry.  Co.  v.  Manches- 
ter Mills,  HH  Tenn.  653,  14  8.  W.  Rep.  :{14; 
Hotcb.  Carr.  (2d  Ed.)  §  707.  lo  this  case 
there  la  no  proof  aa  to  the  cause  of  the 
fire,  nence  the  defendant  is  not  charge- 
able with  negligence  in  causing  it.  Mere 
pruof  of  the  fire  and  destruction  of  the 
goods  does  not  show  negligence.  Louis- 
ville &  N.  Ry.  Co.  V.  Manchester  Mills.  88 
Tenn.  653,  14  S.  W.  Uep.  314;  89  Tenn.  3«, 
14  S.  W.  Rep.  317.  Therefore,  if  the  plalo- 
tlQ  sneceed,  he  must  do  so  without  refer* 
ence  to  the  cause  of  the  fire.  It  isdistinct- 
ly  shown  that  he  demanded  the  good* 
several  times,  and  that  the  defendant,  with* 
out  Hufficieutexcuse,  failed  to  deliver  them. 
That  alone  makes  a  clear  case  of  negli- 
gence; but,  manifestly,  that  negligence 
did  not  cause  the  fire.  Did  it,  neverthe- 
less, proximately  cause  the  loss  ot  the- 
goods'?  Tbe  fire  and  the  loss  may  bav» 
had  different  causes.  The  fire  destroyed 
the  goods,  but  it  does  not  follow  that  tlie 
cause  of  the  fire  and  the  cause  of  the  loss 
to  the  plaintiff  were  one  and  the  same  iu 
legal  contemplation.  Tliey  may  have 
been  entirely  different.  The  failure  to  de- 
liver the  goods  when  demanded  did  not 
cause  the  flrf,  but  it  did  cause  the  loss,  in 
such  sense  that  they  would  not  have  been 
lost  without  that  failure.  Had  the  de- 
fendant delivered  the  goods,  they  would 
have  been  removed,  and  the  loss  averted. 
The  neglect  and  wrongful  detention  of  the 
goods,  and  that  alone,  exposed  them  to 
the  Are,  and  but  for  that  detention  tiiey 
would  not  have  been  destroyed  though 
the  fire  did  occur.  Thus  it  becomes  ob- 
vious that  the  netrligence  of  the  railway 
company  was  the  proximate  cause  of  the 
loss.  The  caudal  connection  between  tb» 
failure  to  deliver  the  gr>ods  and  the  injorj 
to  the  plaintiff  is  complete. 

In  a  late  case  where  a  train  broke  la- 
two,  thereby  exposing  cotton  on  tbe  rear 
section  to  a  fire,  which  consumed  it,  thla- 
court, speakinK  through  Judge  SNOD0RAa%, 
■aid :  "  Tbe  proximate  caase  ol  an  tniurr 


Digitized  by 


Google 


814 


SOUTHWESTERN  BEPOBTEB.  Yoi..  Za 


(Ma 


may.  In  mneral,  be  stated  to  be  that  act 
oromlsaloo  whlvb  tinmedlately  causes  or 
falls  to  prevent  the  injury;  an  act  or  omis- 
sion nccarrlnfforooncurriDK  with  another, 
which,  had  it  not  happened,  the  injury 
would  not  have  heen  Inflicted,  notwith- 
standlDfC  the  latter.  lliustratlnK  by  these 
facts,  it  Is  true  that  Are  destroyed  the  cot- 
ton, and  Id  that  senHe  caused  the  loss,  but 
it  appears  thHt,  notwithstanding  the  oc- 
currence of  the  Are.  the  cotton  would  not 
have  been  burned  by  it  had  not  the  break- 
ing of  the  train,  while  It  was  being  re- 
moved, happened,  so  that,  but  lor  this 
fact,  the  cotton  would  have  Iteen  saved. 
Thus  [the  breaking  of  the  train]  must 
tlierefore  be  the  proximate  cause  of  the 
loss,  and,  it  It  was  the  result  of  neorllReDce, 
tlie carrier  must  answer  for  It."  Oeming 
V.  StoraKe  Co.,  90  Tenn.  353,  17  S.  W.  Ilep. 
89.  That  dellnltifkn  and  illustration  of 
proximate  cause  Is  conclusive  of  this  case. 
There,  as  here,  the  fire  which  consumed 
the  goods  was  caused  without  the  fault  of 
the  defendant,  and  there,  as  here,  the 
goods  became  exposed  to  the  Are  through 
the  neirllf^ence  of  the  defendant,  but  for 
which  the  Injury  would  not  hare  been  in- 
flicted. There,  as  here,  that  negligence, 
and  not  the  fire  or  its  cause,  proximately 
caused  the  loss  to  the  owner.  Lamont  v. 
Railroad  Co.,  U  Helate.  58.  is  not  in  conrilct 
with  the  case  last  cited,  or  the  decision 
here  made. 

Our  attention  has  been  colled  to  several 
cases  from  other  states.  In  that  of  Kali- 
road  Co.  y.  Arms,  decided  by  the  supreme 
court  of  Nebraska,  and  reported  in  17  N. 
W.  Rep.  851,  the  consignee  called  for  his 
goodsseveral  times  alter  their  arrlval,and 
was  told  each  time  by  the  company's 
agent  that  they  had  not  been  received. 
Thereafter,  without  any  other  negligence 
on  the  part  of  the  company,  its  depot  was 
burned,  and  the  goods  destroyed.  The 
owner  recovered  tlie  value  of  his  goods. 
In  Faulkner  v.  Hart.  83  N.  Y.41.3,  the  goods 
were  called  tor  upon  arrival  at  destina- 
tion, but  delivery  was  refused  until  the 
next  day,  because  it  was  not  "convenient" 
then  to  deliver  them.  The  warehouse  and 
goods  were  destroyed  tliot  night  by  fire. 
The  defendant  was  held  liable  for  the  loss. 
In  Railroad  Co.  t.  M(>rriHun,  a  Kansas 
case,  reported  In  0  Pan.  Rep.  2:25, the  owner 
demanded  his  trunk,  nnd  was  Inlornied  It 
had  not  come.  The  company's  depot  was 
subsequently  entered,  the  trunk  broken 
open,  and  robbed  by  burtilars,  without 
fuult  of  the  company.  Tne  owner  ob- 
tained Judgment  for  the  contents  of  his 
trnnk.  In  Rallrond  Co.  v.  Benson,  8GGa. 
a)3,  12  S.  E.  Rep.  357,  there  was  a  devia- 
tion in  route  of  shipment,  causing  some 
delay,  and,  after  arrival  of  the  goods,  de- 
mand was  made,  and  delivery  refused. 
The  goods  were  thereafter  destroyed  In  de- 
pot by  an  unprecedented  flood,  and,  upon 
suit  being  lirought,  the  company  was  held 
liable  for  their  value.  Thouorh  decided 
upon  similar  facts,  those  citses  are  not 
of  luuch  importance  here,  because  in  each 
of  them  the  defendant  was  adjudged  lia- 
ble as  common  carrier,  and  that  without 
reference  to  thn  question  as  to  whether  or 
not  Its  negligence  proximately  caused  the 
lu)urj.    Id  the  Georgia  case  the  court  said 


that  the  wrongful  acts  of  the  company 
constituted  a  conversion  of  the  goods. 
A  mere  inadvertent  statement  by  the 
agent  to  the  owner  demanding  goods, 
then  In  the  company's  depot,  that  they 
have  not  arrived,  is  not  a  conversion. 
Railroad  Co.  v.  Campbell,  7  Helsk.  26H. 
For  the  reasons  stated,  tne  railway  com- 
pany Is  lialde  in  this  case  as  warehouse- 
man. The  goods  having  been  totally  de- 
stroyed, the  measure  of  damages  was  the 
value  of  the  goods  at  Chattanooga. 
Hutch.  Carr.  $  700;  Phoenix  Ins.  Co.  ▼. 
Erie  Transp.  Co..  117  U.  S.  822,  6  Sup.  Ct. 
Rep.  750,  1176;  Railway  Co.  v.  Jurey,  111 
U.  8.  BS5,  4  Sup.  Ct.  Rep.  566;  Dean  v.  Vac- 
caro,  2  Head,  4S9;  Erie  Dispatch  v.  John- 
son. 87  Tenn.  400,  11  8.  W.  Rep.  441. 
Affirm  the  judgment,  with  costs. 

Exit  Tbxnxsssb,  V.  &  O.  Rt.  Co.  v.  Eeut. 
(Supreme  Court  of  Tenneasee.    Oct.  14, 1893.) 

Appeal  from  drciilt  court,  Hnmilton  county. 

Suit  by  J.  W.  Kelly  afnimst  the  East  Teunes- 
■ee,  Virginia  &  Georgia  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeal*  m 
error.     AfBrmed. 

LewU  Shepherd,  for  appellant.  R.  P.  Wood- 
and,  for  appellee. 

Calowblu  J.  J.  W.  Kelly  stied  the  East  Ten- 
nessee, Virginia  ft  Georgia  Rnlln-ny  for  Its  fail- 
ure to  safely  transport  and  deliver  600  pounds 
of  smoking  tnluLCco,  intruKted  to  It  for  trans- 
portation. The  justice  of  the  peace  before 
whom  the  suit  originated  rendered  Judgment 
in  favor  of  the  plaintiff  for  $150,  the  value  of 
the  tobacco;  and,  on  appeal,  the  drcnit  judge, 
hearing  the  case  without  a  jury,  ailirmed  that 
Judgment.  The  railway  company  Ims  appealed 
in  error. 

Keilr  bongfat  the  tobacco  in  qnestion  at  Dur- 
ham, K.  0.  It  was  shipped  to  him  at  Chatta- 
nooga by  rail,  the  East  Tennessee.  Virginia  ft 
Georgia  Ilailwar  Company  l>elng  the  last  car- 
rier in  tho  route,  Tliat  compnuy  transported 
the  tobacco  to  Chattanooga,  and,  on  the  27th 
of  A))ril,  1801,  nnlonded  It  from  the  car,  and 
stored  it  In  the  company's  depot,  where  it  was 
destroyed  by  fire  on  the  morning  of  the  20th 
of  the  same  month.  Kelly  sent  his  drayman  to 
the  depot,  and.  through  hira,  demanded  the  to- 
bacco in  the  forenoon,  and  again  iu  the  after- 
noou,  of  the  2St!i  of  April.  Each  time  the  com- 
pany's agent  tnid  tbe  drayman  the  tobacco  had 
not  been  received.  There  is  no  proof  as  to  the 
cause  of  tlie  fire. 

We  liold,  upon  these  facts.  (1)  that  the  rail- 
way coni|inny  liad  ceased  to  be  n  common  car- 
rier, and  ansumed  the  less  hazardous  position  of 
warehouseman,  with  respect  to  the  tobarco  at 
the  time  of  its  destruction;  (2)  that,  in  the  ab- 
sence of  pi-oof  to  that  offeet,  the  railway  com- 
pany cnnnot  be  hold  to  bave  been  negligent  In 
permitting  or  enuxing  the  fire;  (3)  that  it  was 
iieglicei't  in  not  delireriug  llie  goods  when  de- 
nmnd(!<l;  (4)  tlint  this  negligence,  though  not 
protluoing  the  fire,  was  nevertheless  the  proxt- 
mate  cause  of  the  loss  to  the  owner;  (5)  and, 
fiuiilly.  that  the  railway  company  is  liable,  a* 
wiirehonsenian,  for  the  value  of  the  gorxla  at 
Chattanooga.  All  these  nnestlons  are  diseuswid 
in  Unilwny  Co.  v.  Kelly.  02  Tenn.  — .  '*a  y.  W. 
Rep.  312,  (Just  decided;)  hence  dUcusaion  of 
Uiem  here  is  uuneceKiuiry. 

Affirmed,  with  costs. 

Statk  V.  Wilcox. 

{Supreme  Court  of  MUeonrl,  DIvMon  Ko.  i, 
Oct  10,  1803.) 

R*PR— Evidence— IssTROCTiox. 
1.  A  father  may  be  convicted  of  the  raM 
of  his  daughter  under  14  years  of  age,  on  tn* 


Digitized  by 


Google 


Mo.) 


STATE  p.  WILCOX. 


315 


nnearrohorated  tectimonr  of  the  dauebter, 
where  the  reoaon  given  for  the  failure  to  imme- 
iliately  diacloae  the  wroiiK  viis  that  of  fear  of 
the  father.  State  v.  Putrirk.  17  S.  TV.  Bep. 
«G0,  107  Mo.  147,  distingiiiDbt'd. 

2.  On  a  prosecution  for  rape,  in  one  pnra- 

Oh  the  court  instructed  the  jury  that  it  mnat 
that  the  offense  trns  coinmitte<l  in  the  coun- 
ty as  charsed,  and  in  the  parufrraph  Imniediate- 
I7  foUonriue.  in  relation  to  the  offense,  the 
place  was  omitted.  Udd,  that  the  jurjr  could 
not  hare  been  misled,  even  though  the  two 
paraeraphs  had  been  separated. 

Appeal  from  eircott  conrt,  Mavon  coun- 
ty: AsnoKW  Elmson,  JikIko. 

WUIiuro  D.  Wilcox  Traa  convicted  of 
rape,  and  appealn.    Afflrmed. 

DjsHrt  A  Mitchell,  for  appellant.  John 
Jl.  Wood,  Att7.  tien.,  for  the  Ktute. 

Macfari.anr,  J.  Defendant  nras  con- 
victed in  the  circoiteuurt  uf  Marnn  coun- 
ty of  rape,  by  cnrnall.v  knowing  Olile  Wil- 
<cox,  a  female  child  under  14  years.  From 
the  Judirment  he  has  appealed  to  this 
coart.  The  evidence  of  coinplainlri);  ivlt- 
nesn,  it  true,  discloRes  a  most  revultios 
picture  of  domestic  life.  Khe  tostitied  that 
defendant  was  lier  father,  and  that  she 
was  14  years  old  Mny  10, 1891,  and  that 
from  the  time  she  was  8  years  old  un- 
til April.  18!)1,  he  has  denied  her  at  Inter- 
vala  ol  every  tew  weeks,  the  last  time  In 
Macon  county,  in  April,  1SU1.  Without 
objectlob,  she  detailed  by  her  evidence 
that  when  she  was  elKhtyearsuld.in  Ran- 
dolph county,  the  defendant  first  carnally 
knew  iier.  At  that  time  he  bruised  and 
tore  her  so  that  she  was  confined  to  her 
bed  fur  a  number  of  days.  That  from  that 
time  until  she  became  U  years  of  ase  these 
assaults  were  repeated  every  few  weeks. 
After  the  Urst  asxnult.shetuld  her  mother, 
but  nut  until  she  had  examined  lier,  and 
found  hlood  and  broises.  Khe  tuld  no  one 
after  that  until  July,  1SU1,  when  she  told 
ber  lialf-KlMter.  She  told  it  then,  because 
•he  WHs'tired  of  livInK  that  way."  Did 
not  tell  it  before,  because  she  was  afraid 
of  defendant,  wlio  suid  he  would  kill  her  II 
she  tuld.  Defendant  told  ber  all  fathers 
did  that  way  with  their  kIi'I"-  t^he  re- 
moved to  Macon  county  with  her  father's 
family  about  two  yean*  prior  to  the  trial, 
which  occurred  October  2(i,  18UI.  The  tes- 
timony of  this  witness  was  all  the  evi- 
dence offered  i)y  tlie  state  in  chief.  The 
defendant  testified  in  his  own  behalf,  and 
contradicted  every  charRo  testlhed  to  by 
the  prosecutrix.  He  aUo  save  a  history 
olhls  relations  with  Ids  family,  and  showed 
titat  they  were  invarialily  good.  Thut 
within  the  last  tew  years  he  was  irequent- 
lyaway  from  home,  as  much  as  weeks 
and  months  at  a  time.  In  all  of  tlils  he 
was  corroborated  by  his  son,  Willie,  IS 
yearn  of  aRe,  who  farther  testified  that 
his  futher's  treatment  of  his  wife  and  chil- 
dren was  KOod,and  that  he  had  never  seen 
or  heard  of  any  mlHcondnct  between  his 
father  and  Ollle  until  after  the  arrest. 
That  lie  was  ralse<l  and  had  lived  in  the 
family  all  bis  life,  exrept  a  few  months  he 
had  worked  out.  Dr.  FIckett  testified  to 
the  Improbability,  and  almost  Impossibil- 
ity, of  the  story  related  by  the  prosecut- 
tnir  witness.  Three  other  witnei<ses,  rela- 
tives uf  Ollle  Wilcox,  teetified  that  a  (ew 


days  before  the  arrest  of  defendant  she 
Tehemently  protested  that  ber  father  hud 
never  mistreated  her,  and  threatened  to 
shoot  the  man  who  said  it.  One  witness 
testified  that  Ollle  btid  told  her  "that  the 
He  had  got  out  throuRh  the  Cobnrns,  and 
that  there  was  a  man  she  could  ruin  by 
laying  her  hands  on  bin),  Ueo.  Stanfletd, 
son  of  Mrs.  Coburn."  ProsecntiuK  wit- 
ness contradicted  these  witnesses  in  her 
testimony.  An  effort  was  made  to  im- 
peach thecharacterof  defendant  for  truth. 
Three  witnesses,  with  some  qualifications, 
testlfleil  thut  his  reputation  was  bad, 
while  four  eave  evidence  tending  to  prove 
it  good. 

The  court  Rave,  with  others,  the  toUow- 
iUR  instructions: 

"The  Jury  are  instructed  that  although 
they  may  believe  from  the  evidence  that, 
in  the  comniisslon  ol  the  offense  charpred, 
there  was  no  force  used  by  the  defen(iant 
on  Ollle  D.  Wilcox,  yet  if  the  jury  believe 
from  the  evidence  that  at  any  time  In  the 
county  of  Macon,  before  the  finding  of  the 
indictment  in  this  cause,  and  while  she 
was  under  14  years  of  aee,  the  defendant 
had  carnai  intercourse  with  the  said  Ollle 
B.  Wilcox,  then  you  will  And  the  defend- 
ant eulltj'. 

"The  jury  are  instructed  that  the  de- 
fendant, Wlllium  D.  Wilcox,  is  charged 
with  carnally  and  unlawfully  knowing 
one  Ollle  U.  Wilcox,  a  female  child  under 
the  ORe  of  fourteen  years ;  therefore,  it  you 
believe  from  the  evidence  that  the  defend- 
ant did  carnally  know  the  said  Ollle  B. 
Wilcox  while  under  the  age  of  fourteen 
years,  then  the  state  is  not  required  to 
prove  that  the  defendant  forcibly  ravished 
the  said  Ollle  B.  Wilcox.  It  Is  sufllclent 
tor  tlio  4tate  to  prove  that  the  defendant 
had  intercourse  with  her  while,  she  was 
under  the  oge  of  fourteen  years." 

The  lust  paragraph  of  this  instruction 
is  taken  by  defendant's  counsel  as  an  in- 
dependent instruction.  The  record  gives 
it  as  above.  The  instructions  are  not 
numbered,  and  we  must  take  and  treat 
them  ns  the.v  appear  upon  the  record. 

1.  It  is  urged  with  great  earnestness  by 
counsel  for  defendant  tliat  the  uncorrt>bo- 
rated  evidence  of  OIlie  Wilcox,  the  com- 
[ilalning  witness,  contraillcttid,  us  it  Is,  by 
the  positive  and  uiiequivociil  testi'noiiy  of 
defendant,  is  Insufficient  to  justify  or  sup- 
port the  verdict  and  sentence.  The  ma- 
joritv  opinion  In  the  Patrick  (.'ase.  Iu7  Mo. 
147, 17  S.  W.  Rep.  000,  is  confidently  cited 
in  support  of  this  contention.  Tlie  fourth 
p.oriigraph  of  that  o|dnion,  In  which  the 
learned  judge  who  wrote  it  so  ably  dis- 
cusses the  necessity  that  prompt  complaint 
be  made,  and  other  circumstances  be 
shown  corroborative  of  the  evidence  of 
the  prosecutrix,  and  the  conclusions 
reached  therein,  were  not  concurred  in  by 
a  majority  of  the  Judges.  It  will  be  seen 
that  the  fifth  paragraph  is  introduced  by 
an  assertion  of  the  infei-ences  to  be  drawn 
from  the  authorities  cited  and  the  conclu- 
sion reached  in  the  fourth  paragraph. 
Here  the  expression  Is  used  upon  which 
the  defense  in  this  case  so  confidently  re- 
lies: "Where,  as  here,  the  defendsnt  occu- 
pies the  witness  stand,  and  explicitly  de- 
nies the  perpetration  of  tbeoBensecharged, 
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thiis  creatine  an  equipoise  u(  oa'.b  aKainot 
oath,  then  the  evl<lenc«*  U  wholly  inauffl- 
cieot,  as  there  1h  no  curroboratlun  what- 
ever  In  this  cane."  After  this  introduc- 
tion, the  learned  jiidKe  proceeds  to  arfrue 
the  abfolute  insufUcieuey  ot  the  evidence 
to  support  a  con7iction,  and  In  his  cun- 
cluslous  a  majority  coincided.  Tiie  deci- 
sion settled  nothtnK  but  that,  In  the  opin- 
ion of  a  majority  ot  the  judKCS,  the  evi- 
dence in  thut  cnse  was  insutticjent,  and 
followed  numerous  precedeutslnlilce  cases, 
that  where  the  erhieuce  Is  clearly  Insutfl- 
cient  tills  court  will  render  a  final  Juilg- 
ment  ot  acquittal.  There  is  noduubt  that 
the  failure  of  the  prosecutrix  to  make 
timely  complaint,  and  her  conduct  irame- 
diotely  after  the  allpged  outraKe.  had 
irreat,  and  nrobably  contiolling,  welRht 
in  deternilniuK  the  result.  The  Patricic 
Case  and  the  case  at  bar  are  different  in 
almost  every  essential  feotureof  cheoffense 
cbara^ed.  Carnally  and  unlawfully  know- 
ing a  female  ehlld  under  14  years  of 
age  in  made  rape,  under  the  statute. 
With  this  crime  defendant  Is  charged. 
Forcibly  ravishing  a  woman  ot  14  years 
or  over  is  also  rape,  and  of  committing 
that  offense  Patrick  was  charged.  Ihexe 
acts  are  different  in  every  element,  ex- 
cept that  ot  carnal  knowledKe.  and  call 
for  different  proof.  In  the  Patrick  Case 
tlie  crime  was  charged  to  hare  been  com- 
mitted by  forcibly  ravishlne:  in  this 
case  It  was  by  simple  carual  knowledee. 
The  first  Involves  force  on  the  part  ot  the 
ravisher,  and  want  of  consent  on  that  of 
the  victim;  the  latter  may  have  been 
without  force,  and  with  consent.  In  the 
one  case,  the  iustiucts  of  woman's  nature, 
at  the  first  opportunity,  should  have 
spontaneously  Riven  utterance  to  her  an- 
guish on  account  of  the  wrong  commit- 
ted; in  the  otiier,  the  child  may  have  been 
anxious  to  conceal  the  wrong  and  protect 
the  wrongdoer.  These  distinctions  be- 
tween tbecrlminnl  acts,  and  the  difference 
In  the  proof  necessary  toes tatilish  tbem, 
are  snfilcient  to  show  that  the  failure  of  a 
wronged  child  to  make  outcry  or  com- 
plaint has  but  little,  it  any,  weight  in  dis- 
crediting her  teHtimony.  Indeed,  It  would 
have  none  at  all  in  case  the  wrong  was 
done  with  her^consent,  and  her  testimony 
was  given  unwillingly. 

It  will  be  seen,  liy  reference  to  the  au- 
thorities cited  in  the  Patrick  Case,  that 
long  delay  in  making  complaint  "may  be 
explained  and  excused  by  proof  of  suffi- 
cient cause  therefor:  us, for  instance,  want 
of  suitable  opportunity,  or  duress  or 
threats  by  the  perpetrator  of  the  wrong." 
Assuming  that  the  failumuf  the  girl  to 
com)>iain  or  disclose  the  wrongs  done  her 
abould  onliuarlly  bave  aflected  her  credit 
as  a  witness,  we  think  the  relation  of  the 
defendant  to.  and  his  authority  over,  her, 
together  with  the  threats  which  she  testi- 
fied were  made,  should  be  considered  in 
determining  the  probative  force  of  her 
conduct.  There  is  another  and  better 
ground,  to  our  minds,  than  fear  of  person- 
al injury,  whkh  tends  to  excuse  this  girl 
for  keeping  silence.  According  to  ber 
■tory.  the  first  act  was  committed  when 
■be  was  only  eight  years  ot  age.  not  old 
•auugtt  tw  aaderstaod  the  slgultlcatlon  of 


the  wrong  done  her.  Ttaaa  from  that  day 
she  was  trained  and  corrupted  by  her 
own  father  by  repeated  act<*,  until  she 
probably  lost  those  womanly  Teeliiigs 
which  promptlnstlnctiveutterflnce  of  hor- 
ror and  anguish  at  such  outrages.  Wa 
cannot  say,  then,  that  the  evidence  of  this 
prosecutrix  should  be  altogether  Ignored. 
Improbable  as  her  evidence  may  be,  con- 
tradicted on  collateral  facts  as  thewitneiM 
Is,  raonslrous  as  the  accusation  against 
defendant  may  he,  it  Is  still,  after  ail,  a 
question  of  fact  for  the  trial  court  and 
Jury,  and  this  court  should  not  Interfere. 

2.  The  second  error  assigned  is  that, 
under  the  Instruction  complained  of,  the 
Jury  may  bave  found  defendant  guilty  uf 
some  otfensecommittedln  Randolph  coun- 
ty. VVe  do  not  think  the  jury  could  have 
been  misled  from  this  instruction  intosncb 
an  error.  The  first  paragraph  of  the  in- 
struction requires  the  Jury  to  find  that  tha 
offense  must  have  been  committed  in  Ma- 
con county.  The  second  does  not  refer  to 
the  place  at  which  theact  was  committed, 
but  to  the  manner  of  its  uccompllsbnient, 
and  to  the  evidence  necessary  to  establish 
it.  We  do  not  see  how  an  intelligent  Jury 
could  have  been  misled,  even -though  the 
two  paragraphs  of  thto  instruction  bad 
been  separated  into  two  distlDCt  instruc- 
tlnns.  We  find  no  error,  and  affiroi  the 
Judgment.    All  concur. 


8TATB  y.  Kamubls. 

(Supreme  Court  of  Jrissouri,  Division  Ko.  S. 
Oct  10,  imTi 

EMBBZrLEMBST— SdFPICIEXCT  OF  EVIDBSCB. 

On  an  indictment  for  embezzlement  the 
evidence  showed  tliat  defendant  -vrns  Intrusted 
with  je-welry  of  the  valne  of  $2,400  by  a  dia- 
mond broker  to  sell  to  custoraprs  of  defendant 
for  cosh.  That  the  cash  was  to  be  turned  over 
to  the  broker  immediately,  or  the  jewelry  re- 
turned. That  defendant  bad  no  customera, 
but  on  the  same  day  pawned  the  jewelry,  and 
when  arrested  had  on  his  person  53  pawn  ticlc- 
ets  describing  jewelry  which  the  broKer  recog- 
nized as  bis.  Tlint  the  defendant  in  Jail  ns- 
Bi^p<l  the  pawn  tickets  to  the  broker  in  a  writ- 
iuR  which  stated  also  that  the  jewelry  de- 
8cril>ed  in  the  pawn  tickets  belonee<i  to  the 
broker,  and  that  defendant  hnd  fraudulently 
obtained  and  disposed  of  it,  Ileld,  that  tlie  evi- 
dence warranted  a  conviction. 

Appeal  from  St.  Lonis  criminal  court; 
Jamks  C.  Normii.b,  Judge. 

Indictment  of  Joseph  Samuels  for  en- 
hezzlement  of  goods  as  bailee.  From  a 
Judgment  ot  conviction,  defendant  ap- 
pealed.   Judgment  afiirmed. 

D<nlife&  MalvHhUI,  fur  appellant.  Tk» 
Attorney  General,  for  the  StatCb 

Gantt.  P.J.  The  defendant  was  Indict- 
ed  in  the  criminal  court  of  the  city  ot  8t. 
Louis,  and  convicted  ot  emtieitiement  •■ 
a  bailee  of  goods.  From  tbeaentencson 
this  verdict  he  has  appealed  to  this  court. 
The  determination  of  this  appeal  has  been 
delayed  b.v  the  withdrawal  of  counsel  for 
the  defendant  after  the  en  use  was  assigned 
on  the  docket  for  beuring.  Under  the  cir- 
cnrostAuces  the  cause  was  submitted  witb 
leave  to  tile  briefs,  and  this  time  was  ex- 
tended. No  briefs  have  been  filed,  and  wa 
proceed  to  determine  the  e«w  «■  tbe  na- 
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or<1  a«  rpqnired  by  atatate.    The  Indict- 
ment contninH  two  coants,  bat,  as  the  de- 
fendant  was  only  conrictett  on  tbeaecond, 
the  flrat  will  not  be  noticed     The  eecond 
count  charens  that  JoHepb   Ramoela,  on 
the  8tta  of  October,  1S»9.  at  the  city  of  8t. 
Lonia,  did  unlawfully  and   felonlouRly  ein- 
bpcxle  and  convert  to  IiIr  own  uae  three 
diamond  plna,  one  bnp;  pin,  one  diamond 
atone,  three  lace  pins,  fiTe  diamond  dropH, 
e'^ht  diamond  Htuda,  two  cuO  buttons, 
and  one  gold  chain,  <>t  the  value  of  $2,400, 
the  property  of   Harry   H.  Morrin,  which 
bad  been  delivered  to  and  cume  under  the 
care  of  defendant  aa  bailM.     He  was  duly 
arraigned,  and   plea  of  "not  Ruilty"  en- 
tered.   The  jury  waa  regularly  impaneled. 
The  evidence  tends  1o  ahow  that  Harry 
H.  Morrla  waa  a  diamond  broker  in  St. 
Louis.    The  defendant  procnred  the  Jewel- 
ry mentioned  in  the  indictment  to  abow 
to  different  imaginary  customers  that  be 
claimed  to  have,  upon   the  understanding 
that  they  were  Intrnated  to  him  for  aale 
for  cash,  and  the  proceeds  to  be  immedi- 
ately tamed  over  to  Morris,  or.  It  not 
sold,  the  goods  were   to    be     returned. 
Instead  of  making  the  sales.  It  appears 
the  defendant  pawned  the  diamonds  at 
the  different  pavvnbrokers'  eatablisbinents 
in  St.  Louis,  often  on  the  same  day  that 
bo  obtained  them.    When  be  wan  artvHted 
be  had  53  different  pawnbrokers'  tic-kots 
ou  his  person.    Morris  identillcd  and  rec- 
ognized his  diamonds  and  jewelry  on  the 
tickets  be  obtained  from  defendant  after 
bis  arrest.     He  learned,  on  tbe  23d   of  Oc. 
tober,  lf<SO,  that  defendant  had    pawned 
tbe  diamonds.     Morris  obtained  the  pawn 
tickets  from  tbe  police  on  tbe  following 
order:    "Third  Police  DUtiict,  St.  Louis, 
October  23,  18S9.    I  hereby  transfer  and 
makeover  to  Harry  H.MorriH,A. A. Hart, 
William  A.  Gill,  all  pawn  tickets,  53  In 
nniiiber.  found  on  my   person,  and  taken 
from  me  when  arrested,  at   the  third   dlH- 
trict  police  station  In  the  eity  of  St.  Louis, 
atatfl  of  Missouri,  on  tbe  evening   of  the 
22d  Instant,  said  tickets  representing  prop- 
erty belonging  to  said  Morris  and  others. 
Irandalently  obtained  and  disposed  of  by 
loe,  the  same  being  now  in  tbe  possession 
of  Captain    Samuel   J.    Boyd.      [hSIgnt'd] 
Joe  Sajiueijb.    Witnesses:    Geougb  Bix- 
LucK.   W.A.Gill.    A.  A.  Hart."    Tlte  evi- 
dence of  Morris  and  others  Is  ample  to 
•ostaln  tbe  eonvictloo,  if  credited   by  tbe 
Jary.    Tbe  defendant  offered  evidence  of 
eood   cbaracter,    and    proof    tending  to 
sliow  he  bad  bought  tbe  diamonds,  and 
did  not  olitain  possession  of  them  as  bailee. 
He  also  testified    he  was  a  Hungarian, 
and  coold  not  read  the  Engllsli  language, 
and  did  not  understand  the  order  he  gave 
oil  the  pawnbrokers.    There  was  evidence 
in  rebuttal  tending  to  show  that  he  fully 
Quderstood   tbe  contents  of  the  order  be- 
fore he  idgned  It ;  that  It  was  read  over  to 
lilm  several  times.     The  court  gave  In- 
Rtrnctions  correctly  deflnlng  the  offense, 
and  explained  fully  to  the  Jury  what  con- 
vtitDted  a  bailee,  within  the  meaning  of 
the  law.    Indeed,  tbe   Instructions  were 
•Irawn  with  great  care,  and  are  unescep- 
tlonsbte.    The  case  was  fairly  tried,  and, 
no  error  appearing  in  tlie  record,  tbe  jndg- 
oient  la  affirmed.    All  concur. 


Beicbenbach  v.  United  Mabonk  Bbm. 

Ass'n. 

(Supreme  Court  of  iTlssourt,  Dlvltton  JVo.  i. 
Oct.  81, 1893.) 

Appbai.— JnaisDioTios— "Amoost  is  Dispctb"— 
FiNDiNQs  o.v  Separate  Causes  of  Action'. 

1.  Under  Const  Mo.  (article  0,  f  12)  the 
"amount  in  dispute"  on  appeal  la  the  real 
amount  at  the  time  tbe  appeal  is  taken,  as 
shown  by  the  record. 

2.  Findings  upon  distinct  cnnses  of  action 
in  the  same  proceeding  are  sometimes  severable 
•B  appeal. 

3.  Where  action  was  bron^ht  on  two  counte, 
resulting  in  a  verdict  for  defendant  on  the  first, 
and  for  plaintiff  on  the  second  in  the  sum  of 
^2.300,  and  both  parties  appealed,  but  plaintiff 
dismissed  her  appeal,  the  "amount  in  diBpnte" 
then  is  that  bivolved  in  defendant's  appeal  from 
the  iudgmcnt  on  the  second  count,  and  is  within 
the  Jiuisdiction  of  the  court  of  appeals. 

(Syllabus  by  the  Judge.) 

Appeals  tlransferred  from  St. Louis  court 
ot  appeals. 

Action  by  Relchenbach  against  tbe 
United  Masonic  Benefit  Association  on  two 
benefit  certltlciites.  Judgment  was  reu- 
deied  for  defendant  on  tlie  first  count,  and 
In  favor  of  plaintiff  on  the  second.  Plain- 
tiff's motion  to  set  aside  the  verdict  on 
tbe  first  count  and  defendant's  motion  for 
a  new  trial  on  tbe  second  were  overruled, 
and  both  parties  u])penled  to  the  St.  Louis 
court  of  appeals.  That  court  transferred 
the  appeals  to  the  supreme  court,  where 
plaintiff  dismissed  her  appeal,  and  moved 
to  retransfer  defendant's  appeal  to  the  St. 
Louis  court  of  appeals.    Motion  granted. 

Pbllllpa  A  Utewart  and  Ciitintnfrh/im  «t 
Elliott,  for  appellant.  Martin  «£  liasa  and 
if.  A.  Loevy,  lor  respondent. 

Barclay,  J.  Plaintiff  sued  upon  two 
bencdt  certificates  in  the  nature  of  Inanr- 
nnce  policies  Issued  by  defendant,— one 
numbered  1,304,  for  91,000;  tbe  other  num- 
bered 2,499,  tor  $2,CuO.  Her  petition  con- 
tained two  counts  or  causes  of  action, 
each  baaed  on  one  of  the  certificates.  De- 
fendant took  issue  with  her.  Upon  a  trial 
by  jury  a  verdict  was  rendered  in  favor  of 
defendant  on  the  tirst  cauxe  of  action,  and 
In  favor  of  plaintiff  In  the  sum  of  92,300  on 
tbe  second  cauHC  of  action.  May  19,  1891, 
jadgment  was  entered  for  plaintiff  tor  the 
last-named  sum  and  for  defendant  aa  to 
tbe  first  cause  of  action,  rinin  tiff  moved 
to  aet  askle  the  verdict- as  to  thefirst  count 
on  various  grounds.  Defendant  move<l  for 
a  new  tiial  upon  the  second  count.  Both 
motions  were  overruled  •luoe  23,  18'Jl,  and 
exceptions  filpd  in  due  time.  July  I.  l^il)l, 
plaintiff  appealed  to  the  St.  Louis  court 
of  appeals  "from  the  judgment  rendered 
herein  upon  thelssnea  uiidertheflrKt  coant 
of  her  petition,"  and  defendant  appealed 
generally  to  the  same  court,  July  10. 1801. 
That  court  transferred  both  appeals  to 
the  supreme  court,  because  It  entertained 
a  doubt  of  Its  jurisdiction  to  decide  them. 
IlfilcheDbach  v.  Association,  (1x1)1,)  47  Mo. 
App.  77.  In  this  court  plaintiff  dismissed 
her  appeal,  and  baa  now  moved  for  a 
transfer  to  the  St.  Louis  court  of  appeals 
on  tbe  ground  that  defendant's  appeal 
coBiea    wltblo    tba    Jurladlctlun    of   that 
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court.  No  claim  )b  made  that  the  cane  be- 
lunKS  here  for  aay  reason  other  than  that 
of  the  BtQuunt  involved.  An  has  been  al- 
ready said  on  several  occaalons,  the 
"amount  in  dispute"  which  hrinfts  a  case 
x«  ithin  the  jurisdiccion  of  this  court  is  the 
real  amount  in  controversy  upon  the  ap- 
peal. Kerr  v.  Kimnions.  (18S4.IN2  Mo.2G0: 
MilllnK  Co.  V.  Walsh,  (1888.)  97  Mo.  287,11 
.S.  W.  Rep.  217;  Const.  1S7.'>,  art.  6.  §  12. 
What  Is  that  amount  in  this  case?  The 
two  causes  of  action  originally  tried  wore 
Independent.  The  plaintiff  ml^ht  have 
dismisHcd  oneot  them  at  anytime  before 
submission,  without  prejudice  to  theother. 
81ie  was  cast  as  to  the  first  count;  and, 
thoutih  she  appealed  against  that  result, 
the  dismissal  of  her  appeal  has  made  that 
flndlDK  a  finality.  This  court  has  held 
that  flndinfrs  at  the  trial  upon  distinct 
causes  of  action  In  the  same  proceeding 
are  so  severable  upon  appeal  that  one 
may  be  affirmed  while  another,  is  vacated 
lor  a  new  trial.  Sparks  v.  Transfer  Co., 
(Iti91,)104  Mo. 548,15  S.  W.  Rep. 417;  Bueeer 
V.  LanRenberg,  (1SS8,)  D7  Mo.  300,  11  S.  W. 
Rep.  22:}.  The  dismissal  of  plaintiff's  ap- 
peal left  that  of  the  defendant  the  only 
subject  matter  for  review.  That  appeal  is 
from  n  Judgment  aRainst  defendant  for  a 
sum  which,  at  the  time  the  appeal  was 
taken,  amounted  to  less  than  the  f  2.500 
essential  to  bring  thecase  within  the  juris- 
diction or  this  court.  The  facts  now  pre- 
sented are  clearly  dlstlnRiilshable  on  prin- 
ciple from  those  considered  In  Ellis  v.  Har- 
rison, (ISUl.)  1(14  Mo.  270, 16  S.  W.  Rep.  108. 
There  the  appeals  of  both  parties  were 
concurrent  to  the  close  of  the  case.  Plain- 
tiff's appeal  involved  a  sum  larKel.v  in  ex- 
cess of  the  required  amount.  Had  that 
appeal  been  dismissed  before  submission, 
thereby  lea vinp;  for  consideration  onl.v  the 
defendant'sappealfrom  thefiudinRaRainst 
him  for  f4]i.(Ki  on  the  fourth  count,  a  case 
parallel  to  that  at  bar  would  have  been 
exhibited.  Here  the  appeal  from  the  Judg- 
roent  aRulnsc  defendant,  based  on  the 
finding  upon  the  second  count,  is  tlie  only 
matter  for  examination,  and  deicndunt 
alone  complains  of  that  JudRmcnt.  In 
this  state  of  the  record  we  are  of  the  opin- 
ion that  the  amount  involved  is  to  be  de- 
termined as  thouRh  defendant  alone  had 
originally  appealed.  Thu  flndinR  upon 
the  first  connt  has  become  a  final  adjudi- 
cation, and  is  no  lonRer''in  dispute"  by 
eitlier  party.  The  motion  to  transfer  the 
canse  to  the  St.  Louis  court  of  appeals  is 
sustained. 

Sreuwood,  C.  J.,  and  Black  and  Bracr, 
JJ.,  concur. 


Crry  of  St.  Louis  v.  Sibferer  et  at. 

{Supreme  Cawrt  of  3f  Usour-i,  Dlvltion  No.  t. 
Oct.  81,  isax) 

AyPBAi.— Rbtww— OaiECTioJw  Not  Raisbd 
Below. 

1.  Where  the  only  assigned  errors  relnte 
to  the  exclusion  of  material  parts  of  plainti^'a 
evidence  at  the  trial,  and  that  point  wa.s  not 
made  a  ground  of  the  motion  for  new  trial,  it 
cannot  be  taken  advantage  of  upon  appeal. 

2.  The  supreme   court  oiUy   reviews   such 


matters  of  exception  m  have  been  expressly- 
passed  npon  by  the  trial  court. 
(Syllabus  by  the  Judgs.) 

Appeal  from  8t.  Louiii  cireoit  eoart; 
Jacob  Ki.rin,  Judtsc. 

Action  by  the  city  of  St.  Lonls  asainat 
Mina  Sielerer  and  others  to  recover  the 
amount  of  a  special  tax  bill  for  benefits  as- 
sessed on  account  of  the  opening  of  at» 
avenue.  Judgment fordefendants.  Plain- 
tiff appeals.    Affirmed. 

The  otiier  facts  fully  appear  in  the  fol* 
lowing  statement  i>y  Bakci.av,  J.: 

ThegrouiidRforthemotionfor  new  trial, 
mentiuned  in  the  opinion,  are  thus  stated 
In  the  motion:  "(l)  The  court  erred  In  ad- 
mitting improper  and  illegal  evidence  of- 
fered by  defendants.  (2)  The  court  erred 
in  giving  improper  and  illegal  Instructions 
asked  by  defendants.  (8)  The  Onding  and 
judgment  is  against  the  evidencn  and 
weight  of  evidence.  (4)  The  finding  and 
Judgment  is  against  the  law.  (5)  Tlie 
finding  and  Indi^ment  Is  against  the  law 
and  the  evidence,  and  against  the  law  an- 
der  the  evidence.  (0)  The  finding  and 
judgment  mere  for  tlie  defendants,  when  it 
should  havn  been  for  the  plaintiff." 

IV.  C.  AtHrshall,  for  appellant.  H.  A. 
Loevjf,  for  respondents. 

Barclay,  J.,  (after  statlag  the  thct8.\ 
This  action  is  to  recover  the  amount  of  a 
special  tax  bill  for  benefits  assessed  on  ac- 
count of  the  opening  of  an  avenue  in  the 
city  of  St.  Louis.  Defendants  put  in  issue^ 
the  plaintiff's  alleged  facts.  At  the  trial 
the  circuit  court  excluded  the  tax  1)111,  the 
basis  of  the  action,  and  also  tlie  published 
notice  to  property  owners,  which  formed 
essential  parts  of  plaintiff's  case.  At  the 
close  of  the  hearing  the  court  declared 
that,  npon  the  evidence  adduced,  plaintiff 
was  not  entltierl  to  recover.  That  Instruc- 
tion was  clearly  correct,  as  tha  testimony 
then  stood.  The  only  real  question  in  the 
record  arises  npon  a  consideration  of  the 
court's  rulings,  excluding  the  material 
proofs  offered  by  plaintiff,  above  men- 
tioned. Defendants  now  Insist  that  those 
rullnRH  are  not  reviewable,  inasmuch  as 
plaintiff's  motion  for  a  new  trial  does  not 
refer  to  them,  or  In  any  way  complain  of 
the  exclusion  of  testimony.  We  find  this 
point  sustained  by  the  record,  and  cannot 
justly  Ignore  it.  The  prerise  question  was 
ruled  in  City  of  St.  Louis  v.  Brewing  Co., 
(18S8,)  96  Mo.  C7S,  10  S.  W.  Rep.  477,  nnd 
Savings  Institution  t.  Jacoby,  (1888,)  97 
Mo.  017. 11  S.  W.  Rep.  2.".0,  conforming  to- 
earlier  cases  involving  the  same  principle, 
—  Hannibal,  etc.,  R.  Co.  v.  Clark.  (ls78.)  6» 
Mo.  371 ;  Hill  v.  Alexander,  (1883.)  77  Mo. 
296;  Glddings  v.  Insurance  Co.,  (1886.)  IKK 
Mo.  272. 2  S.  W.  Hep.  139.  Matters  of  excep- 
tion occurring  at  the  bearing  on  the  circuit 
do  not  full  under  the  reviewing  power  of 
tills  court,  unless  first  called  to  the  atten- 
tion of  the  trial  court  forcorrection.  Rev. 
St.ls89,  §  ZlO-i.same  as  section  .3774.in1879. 
Putting  aside  the  questions  arising  from 
the  action  of  the  court  in  rejecting  plain- 
tiff's offers  of  proof, there  remains  nothing 
calling  for  further  remark.  The  judgment 
Is  affirmed. 

Sbrkwood,  C.  J.,  aad  Black  and  Bbaob. 
JJ.,  concur. 


Digitized  by 


Google 


Mo.)    ST.  LOUIS  TKANSF.  BY.  CO.  e.  ST.  LOUIS  MERCHANTS*  B.&T.BT.  CO.    819 


Saundbiis  v.  Blythb  et  al. 

(Supreme  Court  of  Mismmri,  Division  No.  t. 
Oct  81,  1892.) 

DcBD — DBUvaRi— Release  of  Dowek— Vauditt 
— Seat-. 

1.  A  deed  takes  effect  from  delivery.  The 
real  time  of  delivery  may  be  shown  to  be  dlfifer- 
ent  from  the  nom,iual  dnte  of  the  instrument. 

2.  Where  a  •woman  sincly  gisrned  and  ac- 
knowledged a  release  of  dower  during  the  life 
of  her  husband,  but  delivered  it.  after  his  death, 
to  the  grantee,  it  was  held  effectual  between 
the  parties,  though  the  acknowledgment  is  void. 

3.  A  seal  imports  a  sufiicieut  consideration 
to  support  an  executed  contract  in  an  action  at 
law. 

4.  A  widow  may  release  to  one  Id  posses- 
sion of  Innd  her  right  to  dower  therein,  without 
prior  assignment  thereof. 

(Syllabus  by  the  Judge.) 

Appeal  rroin  circuit  court,  Platte  coud  ty ; 
J.  M.  8A.NDU8Ky,  JudKe. 

Actiuu  by  Louisa  Saunders  aKatnst 
Saninel  J.  Blythe  and  others  tor  the  as- 
signment of  dower  in  landu  formerly 
owDei]  by  ber  linsband.  Jadgment  for 
defendantH.    PlaintiH  appeals.     Affirmed. 

Jus.  IV.  Vuhurn,  for  ai)p«llant.  Porter 
A  WootlHoa,  lor  respondents. 

Barclay,  J.  Plaintiff's  action  is  for  the 
assiKnnient  of  dower  iu  landH  formerly 
owned  by  her  husband,  W.  D.  Saunders. 
The  pleadings  need  not  be  recited.  The 
contrullinK  tacts  are  mutually  admitted, 
except  one,  in  regard  to  which  the  differ- 
ence will  be  indicated  later.  The  trial 
court  found  for  defendants,  and  plaintiff 
appealed  in  due  course.  The  land  in  which 
plaintiQ  seeks  to  asKert  a  riKht  of  dower 
was  conveyed  by  her  huoband  alone,  by 
general  warranty  deed  to  defendants,  Ju- 
ly 16,  li!8.5,  tor  the  consideration  ot  $2,500, 
of  which  f  1,600  was  paid  in  rash,  and  the 
balance  WHS  to  be  paid  by  the  grantees 
in  dischargln/j;  a  murtgaee  on  the  proper- 
ty in  favor  of  Mr.  KelloKg.  Defendants 
at  once  went  into  pusseHsion  of  the  land, 
and  made  iuiprovemeuts  thereon.  In 
March,  1886,  sho-tly  before  the  death  of 
her  husband,  plaintiff  signed  a  deed  of  re- 
lease and  quitclaim  to  these  defendants  of 
ber  right,  title,  and  interest  in  the  land. 
This  relesHe  was  formally  acknowledged 
by  plniutlff,  but  her  husband  was  not  a 
party  to  it.  It  was  not  delivered  to  the 
defendants  during  his  life,  but  remained 
under  plaintiff's  control.  In  custody  of  her 
son.  After  the  death  ot  Mr.  Saunders, 
this  son  delivered  to  defendants  the  re- 
lease npon  their  payment  of  the  mort- 
gage debt  to  Mr.  Kellogg,  as  originally 
agreed  between  them  and  Mr.  Saunders. 
The  Important  disputed  fact  In  the  case  Is 
whether  this  delivery  by  plaintiff's  son 
was  authorized  bj'  her.  On  that  point 
the  testimony  is  conflicting;  but  the  trial 
Judge  luund  that  It  was  so  authorised, 
and  should  be  regarded  as  her  own  act. 
"The  court  announced  that  conclusion  In 
an  opinion  which  reviews  the  tpstlniony 
with  care,  and  has  furnished  us  valuable 
aid  in  reacliing  a  decision  on  the  merits  ot 
the  whole  case.  The  result  of  this  appeal 
tnrns  on  the  effect  to  lie  given  to  the  plain- 
tlB's  release,  signed  during  ber  coverture, 
but  delivered  on  her  behalf  tu  the  defend- 


ants after  she  became  a  widow.  The  de- 
fendants, be  it  noted,  were  in  possession  of 
the  land,  and  in  position  tu  receive  a  re- 
lease without  a  prior  assignment  of  her 
dower.  The  release  recited  only  the  nom- 
inal consideration  of  one  dollar;  but  It 
was  under  seul.  and  became  an  executed 
contract  upon  delivery  and  u<;ceptance.  As 
such,  no  other  consideration  was  necessa- 
ry to  support  it,  so  far  as  concerns  the 
legal  rights  of  the  parties  thereto,  and  no 
equities  ure  Involved  or  have  been  invoked 
in  this  cose.  The  acknowledgment  by 
plaintiff  alone,  during  the  lifetime  of  her 
husband,  must  be  discarded  as  of  no  va- 
lidity- In  the  circumstances;  but,  as  be- 
tween the  Immediate  parties,  (whose 
rights  alone  are  now  In  question,)  no 
acknowledgment  was  necessary  to  make 
the  release  operative.  It  took  effect  from 
Its  delivery,  and  the  fact  that  It  was 
signed  while  plalntlft  was  under  a  disabil- 
ity does  not  vitiate  it.  Jn  Zciuch  v.  Par- 
Rims,  (1765,)  3  Burrows,  1805,  Lord  Mans- 
field approvingly  quoted  from  Perkins 
thus:  "If  a  married  woman  deliver  a 
bond  onto  roe  or  other  writing  as  ber 
deed,  this  delivery  is  merely  void ;  and 
therefore.  If,  otter  the  death  of  her  hos- 
baud,  she.  being  single,  deliver  the  same 
Mgain  unto  me  as  her  deed,  the  second  de- 
livery Is  good  and  effectntil."  He  repeat- 
ed the  quotation  later  in  Oooilright  v. 
Straphan,  (1774,)  Cowp.  201.  The  defend- 
ants' position  In  the  case  at  bar  does  not 
rest  upon  the  theory  ot  plaintiff's  con- 
firmation, during  widowhood,  of  a  void 
act  done  during  coverture.  The  deed  of 
release  was  not  delivered  until  she  was  a 
widow;  and,  though  it  was  dated  on  a 
day  within  the  lifetime  ot  her  husband,  the 
true  time  of  delivery  was  properly  open 
to  investigation,  and  was  shown  to  have 
been  much  later,  when  she  was  fully  capa- 
ble of  acting  for  herself  with  binding  force. 
The  Judgment  of  the  trial  court  was  In  ac- 
cordance with  these  views.    It  la  atiirmed. 

Sqkrwood,  (7.  J.,  and  Black  and  Brack, 
JJ.,  concur. 


St.  Locis  Transfbh  Rt.  Co.  t.  St.  Louis 
Merchants'  Biudgf:  &  Terminal  Rt.Co. 

(SuprcJTie  Cmxrl  of  Missouri,  Division  No.  1. 
Oct.  81,  1898.) 

COXSTBDCTION  OP  UaILROADS  —  CbOSBISCO    TRACKS 

OP  AyoTuiJK  Road. 
A  rity  in  the  state  authorized  a  railroad 
compony  to  construct  and  operate  its  road  along- 
a  certain  street  of  the  city  100  feet  wide.  Aft- 
erwards it  authorized  another  railroad  company 
to  construct  and  operate  its  road  along  the  same 
street,  provided  its  plan  of  route  and  tracks  did 
not  Injure  the  tracks  laid  and  side  trades  unlaid 
of  the  first-named  company.  The  plan  of  the 
spcoud-namcd  company  was  to  construct  its  road 
along  and  across  said  street  and  the  tracks  of 
the  first-named  company.  Brlil,  that  the  sec- 
ond-named company  had  a  right  so  to  do,  under 
Ber.  St.  S!  2M3,  2026,  providhig  that  between 
any  points  in  the  state  any  railroad  company 
can  cross  the  tracks  of  any  other  railroad  com- 
pany, and  cross  any  city  snreet,  with  the  assent 
of  ue  city  authorities. 

Appeal  from  St.    Louis   circuit   court; 
Jamks  R.  IViTHRow.  Judge. 
An  action  by  the  St.  Louis  Transfer  Rail- 
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way  Oompany  ancalnat  tbe  St.  Loata  Men- 
c-nots'  BrldK«  &  Terminal  Railivay  Coin- 
pan;  to  restrain defendantfrumcoDstruct- 
Idr  and  operating  tta  road  along  and 
across  the  street  occupied  by  the  roaA  of 
plalntitl.  From  a  jiidginentfordelendaut, 
the plaintiH  appealed.  JudKnientathrmed. 
mtebeock,MadlU  &  Fiokeluburg,  for  ap- 
pellant.   John  H.  Overall,  for  respondent. 

Brace,  J.  By  the  constitution  and  law* 
of  thlH  state,  every  railroad  corporation 
"organised  fur  thepnrpose"  bas"  the  right 
to  construct  and  operate  a  railroad  t>e- 
tvteen  any  points  within  this  state,"  and 
"  with  its  ruad  to  intersect,  connect  with, 
or  cross  any  other  railroad, "  and  to  "con- 
struct its  road  across,  along,  or  upon  any 
street,**  ^vIth  the  assent  of  tbe  corporate 
authorities  of  tbe  city  In  wlilt-h  soch 
street  issltnate.  Const,  art.  12.  $«  13,  14, 
21);  Rev.  Wt.  1889,  §§  2543,  2tl26.  By  its  char- 
ter, the  mayor  and  assembly  of  the  city  of 
8t.  Louis  have  power  within  the  city,  "by 
ordinance  not  inconsistent  with  thecon- 
vtitntion  or  any  law  of  this  atate, '  or  of 
ItH  charter,  to  "regulate  the  use  of  the 
streets  of  the  city,"  and  "to  grant  to  per- 
sons orcorporations  the  right  to  construct 
railways  in  the  cltj',  subject  to  the  right 
tu  amend,  alter,  or  repeal  any  sncb  grant. 
In  whole  or  in  part,  and  to  regulate  and 
(.•ontrol  tbe  same  as  to  their  fares,  hours, 
and  frequency  of  trips,  and  the  repair  of 
their  trarliB,  and  the  kind  of  their  rails  and 
vehicles. "  Scheme  A  Charter,  art.  3,  { 
Sit,  subd.  11.  The  plaintiff  is  a  duly-incor- 
porated railroad  company,  organized  for 
the  purpose  of  constrncting  and  operating 
a  line  of  railroad  within  the  city,  along  a 
ronte  beginning  at  or  near  the  crossing  of 
Arsenal  street  by  the  Ht.  Louis,  Iron 
Mountain  &  Southern  Railroad,  in  the 
Houthern  portion  of  the  city,  to  a  point 
uear  the  water  works.  In  the  northern  por- 
tion of  the  city,  to  be  used  In  the  buBlnesa 
of  conveying  persons  and  property,  and 
"especially  of  trnnsferriug  cars  to  and 
from  manufacturing  and  business  estn b- 
lishmenis,  along  its  route,  and  to  and  from 
other  railroads  and  ferryboats."  The  de- 
fendant Is  niRo  a  duly-lneorpornted  com- 
pany, organized  for  the  purpose  of  con- 
Htrnctlng  and  operating  a  railroad  cou- 
Meeting  the  Merchants'  bridge,  over  the 
.MiHHJHHippi  river  at  Ferry  street,  with  the 
Union  Depot,  and  all  other  railroads  ter- 
minating in  the  city,  to  be  used  in  a  similar 
line  of  business.  By  an  ordinance  ap- 
proved June  U,  1884,  and  subsequent  or- 
dinances approved  December  15,  188.^,  and 
February  18, 1880,  the  plaintiff  was  author^ 
ized  to  construct  and  operate  its  railroad 
between  its  terminal  points  aforetiald, 
across,  on,  and  along  certain  streets  In 
said  ordinance  designated,  and,  among 
others,  on  and  along  Hall  street,  between 
Bremen  avenue  and  North  Market  street, 
a  distance  of  about  one  mile,  oti  which  it 
was  authorised  to  lay  a  double  track  In 
accordance  with  plans  to  be  approved  by 
tbe  board  of  public  improvements;  and, 
wlfhlikeapproTal,  to  "connect  their  tracks 
by  switches  and  sidetracks  with  any  ware- 
house, factory,  store,  lumber,  coal,  orstock 
yards,  or  deputyards,  and  transfer  boa  tsof 
any  tranaportatloo    eompaDy,  or  ottaer 


commercial  or  manutactaring  establish- 
ment, located  adjaroot  to  tbe  railway  of 
said  company.  Said  switches  and  side 
tracks  shall  be  so  constructed  as  in  no 
manner  to  interfere  with  the  public  use  of 
tbe  streets  or  alle.rs  across  which  they 
may  belaid,  and  they  shall  bereinuved  by 
said  company  whenever  It  uball  i>e  so  di- 
rected by  tbe  municipal  as^mbly."  After- 
wards, by  an  ordinance  approved  July  9, 
1H87.  the  defeuilnnt  company  was  author- 
ized to  construct  and  operate  its  railroad, 
with  double  tracks,  between  tbe  Union 
Depot  and  Chain  of  Roi:kH,  in  said  city, 
across,  on,  and  along  certain  streets  In 
said  ordinance  designated,  acd,  among 
others,  on  and  along  that  imrt  of  Hail 
street,  on  and  along  the  center  of  which 
the  plaintiff,  by  the  precedent  ordiDances, 
was  authorized  to  lay  and  operate  its 
tracks:  provided,  "that  the  tracks  of  said 
company  shall  be  so  laid  as  not  to  Injure 
or  destroy  any  tracks  now  laid  by  any 
other  corporation,  and  provided,  lurther, 
that  the  location  of  the  route  of  said  rail- 
way shall  notin  any  manner  interfere  with 
any  unforfeited  rights  of  way  heretofore 
granted  by  the  municipal  assembly  by 
proper  ordinances."  It  appears  from  the 
evidence  that  Hall  street,  between  North 
Market  street  and  Bremen  avenue,  is  100 
feet  wide,  without  pavements, lamp-posts, 
or  sidewalks.  It  lies  through  bottona 
lands,  which  the  Mississippi  river  over- 
flows  in  times  of  high  water.  The  adjoio- 
ing  property  is  for  the  most  part  used  for 
sawmills  and  lumberyards,  of  which  thers 
are  some  seven  or  eight  in  tlild  distance  of 
one  mile.  Besides  these  industries,  there 
are  tbe  Union  Stock  Yards  at  Ure.nceQ 
avenue,  and  the  Mallinekrodt  Chemical 
Works  at  Salisbury  street.  At  the  dateof 
the  passage  of  the  ordinance  authorizing 
the  defendant  to  lay  its  tracks  on  Hall 
street,  the  plaintiff  had  constructed  its 
double-track  railway  along  the  center  of 
that  part  of  Hall  street  In  controversy, 
and  some  switches  connecting  the  same 
with  premises  occupied  on  either  side  of 
said  street;  and  in  the  spring  of  18K9  was 
operating  Its  main  tracks,  and  some  four 
or  five  of  such  switches,  on,  along,  and 
across  said  part  of  said  street,  when  tiie 
defendant  proposed,  under  the  authority 
of  Its  said  ordinance,  to  lay  down  and 
operate  its  doable  track  of  railway  on  that 
part  of  said  street.  Whereupon  this  ac- 
tion, by  Injunction,  was  commenced  in  the 
circuit  court  of  St.  Louis  to  restrain  the 
defendant  from  constructing  Its  proposed 
railway  along  Hall  street,  and  from  lay- 
ing any  tracks,  side  tracks,  or  switches 
over  or  along  said  street.  A  temporary 
injunction  was  grantc'd,and  thecaseafter- 
wards  coming  on  to  be  beard  on  the  mei> 
its  in  term,  after  issue  joined,  the  issaes 
were  found  for  tbe  defendant,  the  Injunc- 
tion dissolved,  plaintiff's  bill  dismissed, 
the  damages  assessed,  and  final  judgment 
rendered  in  favor  of  defendant  for  the 
amount  thereof,  and  plaintiff  appealed.  It 
appears  that,  at  the  time  the  temporary 
injunction  was  applied  tor  and  granted, 
tbe  defendant  was  engaged  in  construct- 
ing, and  had  filed  with  tbe  board  of  public 
improveraeuts  a  map  or  plan  of,  its  pro- 
posed railway,  inclading  a  track  on  UalJ 
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■treet,  and  on  tbe  trial  produced  two 
plans  for  the  proponpd  construction  tbere- 
otalongHall street.  Oneofthese  planRCon- 
templated  tbe  laying  of  a  shiKle  track  on 
Hall  atrent  from  North  Market  to  Bremen 
•Tenoe,  on  either  aide  of  plaintiff's  double 
track,  In  the  center  of  said  street;  while 
tbe  other  contemplated  the  laying  of  a 
double  track  by  defendant  on  Hall  street 
from  North  Market  to  Dock  street,  on  one 
aidf*  of  plaintiff's  tracks,  then  crossing 
those  of  plain  tiR,  and  continuing  tor  the 
reniMininK  distance  of  Hall  street  on  tbe 
other  aide  of  plaintiff's  track.  If  the  latter 
plan  be  adopted,  defendant's  double  tracks 
would  cross  one  of  plaintiff's  switches  be- 
tween Destrehan  and  Salisbury  streets, its 
main  double  track  line  at  Dock  street,  and 
oneoflta  switches  between  Montgomery 
and  North  Market  streets.  If  the  first 
plan  be  adopted,  defendant's  eastern 
single  track  would  cross  one  of  plaintiff's 
snitches  between  Destrehan  and  Salisbury 
streets,  one  at  Dock  street,  and  one  at  St. 
Lonia  avenue,  and  the  main  double  track 
between  Warren  and  North  Market  streets; 
and  Its  western  single  track  would  cross 
plaintiff's  double  track  at  Bremen  avenae, 
one  of  Its  switches  at  Malllnckrodt  street, 
one  at  Dock  street,  and  one  at  Montgom- 
ery street. 

The  evidence  tended  to  show  that  tb6 
width  of  Hall  street  (100  feet)  was  amply 
aufiicient  for  tbe  construction  and  opera- 
tion of  both  lines  of  railroad  upon  It,  as 
provided  for  in  the  ordinances,  according 
to  either  of  the  plans  proposed;  that  tbe 
only  interference  in  tbe  operation  of  either 
would  be  tbe  necessary  delay  in  the  move- 
ments of  Ita  trains  or  cars  at  the  crossings 
when  that  space  should  at  the  time  be 
occupied  by  the  trains  or  cars  of  the  other 
movlne  over  tbe  same  crossing.  From 
tbe  evidence  of  the  bnsinesR  uow  being 
done  on  plaintiff's  road  in  the  street,  and 
the  immediate  ase  tbe  defendant  proposes 
to  make  of  tbe  street  for  its  baslness,  it  is 
apparent  that  the  business  of  both  can 
be  conducted  on  tbe  street  for  the  pur- 
poses for  wblcb  they  were  created  with- 
ont  serious  injury  to  the  interests  of 
either;  and  while  it  is  true  that  tht-se  de- 
lays in  tbe  operation  of  plaintiff's  road 
will  be  increased,  and  the  difficulties  and 
dangers  attendant  upon  such  operation 
enhanced,  as  the  business  of  each  road 
tn  tbe  street  increases,  yet  it  is  far  from 
appearing  that  the  legitimate  operation  of 
botb  would  ever  become  impracticable, 
nnder  snch  reasonable  rnles  and  regnlu- 
tiona  aa  selt-intereHt  would  dictate  that 
each  ahoald  observe  in  moving  Its  trains 
and  cars,  and  that  might  be  prescribed  by 
tbe  city  In  tbe  exercise  of  its  learitimate 
power  to  regulate  tbe  use  of  its  streets; 
and  while  tbe  value  of  plaintiff's  franchise 
will  be  depreciated  to  the  extent  of  the  in- 
convenience and  delay  occasioned  by  such 
crossings,  as  tbe  result  of  a  healthy  com- 
petition with  it  by  the  defendant's  road  lor 
a  class  of  business  necessary  to  be  done  for 
the  public  good,  which  alone  affords  a 
reasonable  pretext  for  the  existence  of 
either  road  in  the  streets  of  the  city,  such 
depreciation  Is  damnum  absque  injurin. 
Mince  tbe  city  could  not  grant  tbe  plaintiff 
■a  exclnsive  right  to  the  nae  of  tbe  street 
v.20s.w.no.l6— 21 


for  its  business.  Kansas  City,  St.  J.  ft  C. 
B.  R.  Co.  V.  Si.  Joseph  Terminal  R.  Co., 
97  Mo.  457, 10  H.  VT.  Bep.  828.  On  account 
of  such  depreciation,  plaintiff  cannot  com- 
plain, since  Its  own  grant  was  dependent 
on  the  condition  that  its  trucks  shonld  be 
BO  constructed  and  operated  as  not  to 
Interfere  with  the  public  uee  of  tbe  street, 
such  being  the  character  of  the  use  to 
which  defendant  proposes  alone  tosubject 
It. 

The  learned  counsel  for  the  plaintiff  con- 
cede that  plaintiH's  right  under  its  prior 
ordinance  Is  not  exclusive,  in  tlie  senHe 
that  no  other  citisen  could  use  the  street 
as  a  highway,  or  that  no  other  railroad 
company  could  obtain  periiilsslon  from 
the  city  in  accordance  with  law  to  lay 
a  railroad  thereon,  but  insist  that  It  is 
an  exclnsive  right,  In  the  Rense  that  no 
other  person  or  corporation  can  lawfully 
construct  or  operate  a  railroad  on  that 
street  except  by  permission  of  the  munici- 
pal authorities,  and  also  that  no  per- 
sons or  corporation,  obtaining  sucb  per- 
mission, can  lawfully  construct  or  oper- 
ate a  railroad  on  said  street,  except  upon 
compliance  with  tbe  conditions  pre- 
scribed; and  it  is  maintained  that  the  de- 
fendant acquired  no  right  to  construct 
and  operate  its  railroad  on  Uall  street 
by  virtue  of  the  ordinance  autborliing  It 
BO  to  do,  for  the  reason  that  it  cannot 
comply  with  the  conditions  contained  in 
the  provisos  thereof,  "  that  tbe  tracks  of 
said  company  shall  be  so  laid  as  not  to 
injure  or  destroy  any  tracks  now  laid  by 
any  other  corporation,  and  that  the  loca- 
tion of  the  route  of  said  railway  eball  not 
in  any  manner  interfere  with  any  unfor- 
felted  rights  of  way  heretofore  granted  by 
the  municipal  assembly  by  proper  ordi- 
nance." 

It  appears  from  tbe  evidence  that  tbe 
main  line  of  defendant's  track,  with  some 
of  its  switches,  were  laid  In  Hull  street, 
at  the  time  tbe  defendant's  ordinance  was 
passed.  The  assembly  knowing  tbe  con- 
dition of  tbe  street,  and  tbe  public  use  to 
which  it  was  subjected  by  plaintiff,  with 
its  assent,  proposed,  In  unmistakable 
terms,  to  subject  the  street  to  another 
public  use  of  a  similar  character  by  the 
defendant.  In  doing  so,  however,  it  did 
not  propose  to  deprive  tbe  plslntltf  corpo- 
ration of  tbe  use  by  It  of  the  street  to 
which  tbe  assembly  bad  theretofore  as- 
sented, which  use  was  subject  to  the  right 
of  every  other  citizen,  and  of  every  rail- 
road company  having  the  assent  of  the 
city  authorities,  to  cross  its  tracks  in  the 
legitimate  pursuit  of  their  business.  Hence 
the  proviso.  The  defendant.  In  construct- 
ing and  operating  its  road  in  the  street, 
is  not  to  injure  or  destroy  any  tracks 
already  laid  by  the  plaintiff,  or  to  so  lay 
its  tracks  aa  to  interfere  with  any  unfor- 
felted  right  of  plaintiff  to  lay  and  operate 
other  tracks  on  said  street.  This  is,  we 
think,  tbe  plain  and  obvious  meaning  of 
the  provlRu;  and,  when  so  construed,  It 
is  also  obvious  that  the  defendant  can 
construct  Its  railroad  In  said  street  as  it 
proposes  to  do,  without  injuring  or  de- 
stroying plaintiff's  tracks,  and  without 
interfering  with  any  right  plain  tin  may 
bare  to   lay   down    and    operate  other 
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tracks  in  said  street.  Tbe  vice  of  tbe  ar- 
Koment  of  plaintiB's  counoei,  by  wbicb  the 
prirlleKe  of  laying  duwa  and  operatlug 
Its  tracks  In  Hall  street,  granted  in  bz- 
preflR  terms  In  tbe  ordinance,  is  suugbt  to 
be  rendered  entirely  nugatory,  by  tbe  pro- 
viHion  that  they  miisc  be  so  laid  as  not  to 
interlere  with  any  nnforfeited  rights  of 
way  theretofore  granted  by  the  asHembly 
to  tlie  plaintiff,  is  in  assuming  that  tbe 
a88eml)ly,  by  the  term  "right  of  way," 
meant  an  ahsolute  and  nnrestricted  right 
of  way,  BDch  as  one  might  acqalre  by 
grnnt  over  the  land  of  another,  or  by  a 
railroad  company,  by  the  exercise  of  the 
power  of  eminent  domlEilD  over  private 
property.  The  assembly  could  not  have 
intended  the  expression  to  bear  sacb  a 
meaning,  for  it  wis  not  within  the  power 
of  tbe  asspmbly  to  make  such  a  grant. 
The  privilege  which  a  railroad  company 
acquires  by  the  assent  of  tbe  city  author- 
ities, that  its  trucks  may  be  laid  down 
and  operated  in  the  streets  of  the  city, 
can  never  be  more  than  a  qualified  right 
to  the  use  of  the  street  as  a  public  high- 
way in  common  with  every  other  citizen ; 
and  as  no  one  assembly  can,  l)y  giving  its 
assent  to  one  company,  limit  tbe  power 
of  a  subsequent  assembly  to  give  a  like 
assent  to  another,  tbe  right  is  further 
restricted  to  the  use  of  the  street  as  a  high- 
way in  common  witb  any  other  railroad 
company  acquiring  a  similar  right  In  the 
same  street  by  the  assent  of  the  city  au- 
thorities. For  convenience  this  privilege 
may  tte,  and  In  common  parlance  is, called 
a  "right  of  way,"  but  it  is  far  from  being 
an  absolute  and  unconditional  one,  such 
as  admits  of  no  obstruction  by  crossing 
or  otherwise  without  consent;  and  is 
always  t»urdened  by  the  right  which  every 
railroad  has  to  cross  the  tracks  of  an- 
other, imposed  by  statute  law.  It  was 
this  privilege,  this  qualified  right  of  way 
of  plaintiff  in  Hall  street,  which  was  not 
to  be  interfered  witb,  and  which  will  not 
be  interfered  with,  within  the  meaning  of 
the  ordinance,  by  tbe  defendant  in  laying 
down  Its  tracks  and  operating  tliem,  as 
it  propoHes  to  do,  upon  territory  in  said 
street  not  occupied  by  the  trucks  of  the 
plaintiff  already,  or  which  it  has  a  right, 
by  ordinance,  to  occupy  for  that  pur- 
pose, whenever  in  the  future  it  may  have 
occasion  so  to  do.  The  right  to  cross 
plaintiff's  trarliH  in  the  street  is  derived, 
not  (rum  the  ordinance  giving  assent,  but 
from  the  general  law  of  the  land,  and  is 
the  only  interference  to  which  plaintiff 
will  be  subjected.  Tbe  Judgment  of  tbe 
circuit  court  Is  tor  the  right  party,  and  la 
aftirtned. 

All  concur,  except  Babolat,  J.,  not  sit- 
ting. 


Patnb  y.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co. 

{Suvreme  Court  of  3f{8«ou7i,  Dioteion  No.  i. 
Out.  81,  1893.) 

BURTAOB    WaTSB— OVERFLOWtNO    LlITDS— LlABII,- 

rrr  or  Railsoau  Compant. 
1.  In  an  action  for  damages  for  overflow- 
ing land  above  a  bridge,  the  evidence  showed 
that  below  tbe  bridge  the  water  was  caused  to 
tia*  several  foot  by  a  dam   across  a  natural 


water  war;  that  above  the  bridge  the  water 
was  two  feet  higher  than  below  it.  Tbe  court 
ruled  that  no  recovery  could  be  had  on  accoont 
of  the  dam,  because  the  water  was  higher  above 
than  below  the  bridge.  Hdd,  that  the  mling 
was  erroneous,  since,  but  for  the  dam,  tile 
wat^  below  the  bridge  would  have  passed  oB, 
and  to  some  extent  increased  the  flow  under  It, 
thus  relieving  the  backwater  above. 

2.  Where  a  railroad  comiMtny  maintains  a 
dam  on  its  right  of  way  over  a  water  way, 
which  constitutes  a  nuisance  in  causing  the 
water  to  overflow  adjacent  land,  it  is  liable 
therefor,  thongh  the  dam  was  ori^nally  con- 
structed by  the  county  under  legiabttlve  au- 
thority. 

3.  Pursuant  to  legislative  antbority,  a  dam 
was  constructed  as  a  public  improvement  across 
the  old  bed  of  a  stream  after  the  waters  had 
been  diverted  by  natural  causes  to  a  new  chan- 
nel. Afterwards,  the  new  channel  becoming 
filled  from  natural  causes,  and  the  dam  prevent- 
ing the  water  from  flowing  off  in  the  old  chan- 
nel, plaintiff's  land  was  overflowed  and  dam- 
aged. Hdd,  that  maintaining  tbe  dam  was  not 
a  taking  of  plainttfrs  land,  within  the  constitu- 
tional provision  that  private  property  ought  not 
to  be  taken  or  appropriated  to  public  use  witli- 
out  just  compensatioD. 

4.  Where  instructions  given  cover  the  en- 
tire subject,  there  is  no  error  In  refusing  other 
instructions  on  the  same  subject,  even  if  correct. 

Appeal  from  circuit  court,  Holt  county: 
Ctrus  a.  Anthony,  Judge. 

Action  by  Moses  U.  Payne  against  the 
Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad  Company.  Plaintiff  bad  judg- 
ment for  one  dollar,  and  appeals.  Af- 
firmed. 

T.  C.  Wood  and  M.  MeKUlop,  for  appel- 
lant, ifpencer,  Bantea  <S  Aloamao,  for  re- 
spondent. 

Black,  J.  This  la  an  action  to  recover 
damages  for  overflowing  some  4,000  acres 
of  land  owned  by  plain tlR,  thereby  rlestrov- 
Ing  bis  crops  in  tbe  years  1881, 18S2,  and 
ISKi,  and  at  the  same  time  permanently 
Injuring  his  lands.  There  is  a  separate 
count  for  the  damages  to  the  crops  In 
each  year,  and  for  tbe  permanent  Injuries 
to  the  land.  Tbe  petition  avers,  and  tbe 
proof  shows,  that  the  acts  complained  of 
were  done  at  different  dates,  and  bydllTer- 
ent  railroad  companies;  but  as  tbeaeconi- 
panles  were  consolidated  from  time  to 
time,  forming  tbe  present  defendant,  we 
shall  treat  the  defendant  as  liable  for  tbe 
acts  of  its  constituents.  Disregarding 
tbeseactsof  consolidation, tbe  substantial 
averments  of  tbe  petition  are  thai  tbe 
defendant  in  1868  built  a  dam  across  the 
NIshnabotna  river  at  one  point,  and  in 
1880  carelessly  and  negligently  constructed 
a  bridge  over  tbe  same  river  at  another 
point,  by  reason  of  all  of  wbicb  tbe  waters 
of  that  river  were  thrown  back  upon  tbe 
plaintiff's  lands  nt  ordinaryhigb  stagea  of 
water,  and  his  crops  and  land  injured  In 
the  years  before  named.  Tbe  jury  found 
a  verdict  for  tbe  plaintiff,  but  assessed  bis 
damages  at  one  dollar  only,  and  he  ap- 
pealed from  tbe  judgment  entered  tbereon. 
The  bridge  and  dam  are  In  tbe  county  of 
Atchison,  in  this  state,  tbe  former  a  mile 
and  one  half  and  the  latter  two  miles 
south  of  tbe  state  line.  Tbe  plaintiB's 
lands  lie  in  tbe  adjoining  eounty  of  Fre- 
mont, in  the  state  of  Iowa,  and  are  from 
five  to  twelve  miles  north  and  nortbwest 
of    tbe  dam  and    bridge.     Tbe  railroad 
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ran«  over  th«  bottom  londa  on  tbe  eaut 
side  of  the  Mlsaonrl  river.  It  pasBea  over 
the  dam  and  bridge,  and  thence  on.  In  a 
northwest  direction,  tor  a  dlutaace  of  {our 
mileR.  to  a  point  near  to  bat  west  of 
Hamborg,  lo  Iowa ;  tlience,  in  a  more 
we«tprly  direction,  lur  some  three  rolles, 
where  there  Ir  treetleworlc  over  a  aloagh ; 
and  thence  on  to  the  northwest.  The 
pialntilf's  lands  are  sitoate  on  both  sides 
of  the  railroad,  north  and  south  of  this 
sloDKh.  The  Nishnabotna river  (hereafter 
called  theNi8hna)flow8fromtheinteriorof 
Iowa,  In  a  southwesterly  direction,  to  a 
point  Just  east  of  Hambartc;  theiice,  in  a 
more  southerly  coarse,  to  the  bridge.  Wil- 
low cieek  flows  In  a  southeasterly  dlrec- 
tion,  eost  of  the  railroad,  to  a  point  near 
Hamburg,  where  it  empties  into  tbe  Nisli- 
na,  so  that  the  waters  of  these  streams 
join  be'ore  they  reach  the  bridge.  Prior 
to  1860  the  NiBhua,  after  passing  the  place 
where  the  bridge  was  subsequently  erect- 
ed,  made  a  curve  to  tbe  south,  and  then 
bacit  to  tbe  east,  passing  over  the  place 
where  tbe  dam  was  built,  thns  forming 
a  loop  out  west  towards  the  Mlssnurl  riv- 
er. It  then  ran  on  in  a  southeasterly  di- 
rection, for  a  distance  of  60  or  60  miles,  by 
Its  meanderings,  before  it  entered  the 
Missouri.  In  1863,  according  to  most  of 
the  witnesses,  the  Missouri  worked  its 
way  east  so  as  to  cut  into  the  Nisbna 
at  the  loop  before  mentioned.  Thereafter 
the  Nisbna  discharged  its  waters  into  the 
MisiioDri  at  this  eat-oB,  leaving  the  50 or 60 
mliea  of  the  old  Nisbna  bed  as  a  waste 
way  in  time  of  high  waters.  In  1S67  the 
Missouri  made  whatls called  the"  Peru  Cut- 
OD;"  that  is  to  say,  it  cut  out  for  itself  a 
new  channel  some  6  miles  west  of  this 
place  where  it  had  before  cut  into  the 
Nislina  at  the  loop.  After  this  the  Nisbna 
continued  to  flow  down  through  this  old 
Missouri  river  channel  for  a  distance  of 
some  5  miles,  to  the  MIssoarl.  In  times 
of  osnal  high  waters,  either  in  the  Nlshna 
or  Missouri,  some  of  tbe  overflow  waters 
passed  down  the  old  Nishna  channel,  bat 
at  low  water  tbe  inlet  to  that  channel 
was  dry  land.  With  this  state  of  nftairs 
the  railroad  was  constructed  in  1868,  along 
tbe  east  side  of  the  old  Missouri  river 
ebannel,  through  wliich  the Nlxhna  waters 
then  flowed.  The  dam  was  mude,  not 
across  this  channel,  but  across  tbe  old 
Nisbna  bed,  and  a  bridge  was  built  across 
tbe  Nlshna  a  half  mile  to  the  north,  where 
tbe  railroad  crossed  tbe  river. 

There  is  a  question  of  fact,  as  to  wheth- 
er the  fill  or  dnm  was  made  by  the  rail, 
mad  company  or  by  the  count;  of  Atchi- 
son. The  evidence  on  this  issue  is.  In  sub- 
stance, this:  Some  of  tbe  plain  tin's  wil}. 
uesses  speak  of  tbe  fill  as  having  been  made 
by  the  railroad  contractors.  On  the  oth- 
er hand,  tbe  defendant  put  in  evidence  an 
act  of  the  leglslnture,  approved  tbe  19th 
March.  1868.  the  first  section  of  which  is 
in  these  words:  "  hat  tbe  county  court 
of  Atchison  county  be,  and  is  hereby,  a  u- 
tborlced  to  build,  or  cause  to  be  built,  a 
dam  across  tbe  Nishnabotna  river,  in  said 
county,  at  or  near  the  point  where  the 
line  of  tbe  Council  Bluffs  &  St.  Joseph  Rail- 
road crosses  said  river,  below  a  point  In 
said  river  heretofore  known  as 'The  Nar- 


rows.'" Second  section  authorises  the 
county  court  to  pay  for  the  work  and  for 
keeping  it  in  repair  out  of  the  county  road 
fund.  The  defendant  also  read  In  evi- 
dence a  contract  between  the  county 
judges  and  Phelps  tk  Co.  for  building  the 
dam,  but  the  contract  la  not  In  tbe  pres- 
ent record.  One  witness  says  that  in  con- 
structing the  railroad  an  opening  was 
left  at  this  place  for  a  bridge;  that  Phelps 
&  Co.  filled  It  up;  that  his  understanding 
was  that  tbe  county  was  to  pa.v  for  the 
work,  but  he  cannot  say  who  paid  for  It. 
The  proof  shows  that  defendant  procured 
the  rlKbt  of  way  wbere  the  dnm  was 
made  by  a  deed  from  the  landowner,  and 
has  at  all  times  kept  tbe  dnm  or  fill  in  re- 
pair, and  operated  Its  road  over  tliesame. 
After  tbe  dam  had  been  completed,  the 
old  Missouri  channel,  tbroogb  which  the 
bulk  nf  tbe  Nlshna  waters  flowed,  began 
to  fill  up,  so  that  in  time  tbn  low-water 
line  of  the  Nishna  became  higher  and 
higher,  and  in  187i>  or  1880  the  overflows  of 
that  river  threatened  injury.  In  view  of 
this  fact,  the  county  of  Atchison  built  a 
dyke  In  1880  from  tbe  south  end  of  tbe 
railroad  bridge  east  to  the  bluffs.  Though 
there  Is  some  conflict  In  the  evidence,  the 
weight  of  it  seems  to  be  that  tbe  piaintin's 
lands  were  overflowed  in  1880  by  high  wa- 
ters from  the  Mlssonri.  One  witness  says 
the  Missouri  extended  from  the  bluffs  on 
the  Nebraska  side  to  tbe  bluffs  on  the 
Mlnaouri  side.  As  to  tbe  years  1882  and 
1H83,  tbe  evidence  tends  to  show  that  the 
Missouri  river  was  bigb,  and  that  the 
Nlshna  was  at  the  same  time  higher  than 
it  bad  ever  before  been  known  to  rise. 
The  waters  from  the  Nlshna  were  several 
feet  deep  all  over  tbe  lands  between  tbe 
dyke  on  the  south,  the  railroad  embank 
meat  on  the  west,  and  the  bluffs  back  of 
Hamburg  on  tbe  east.  They  backed  ap 
Willow  creek,  and  ruu  out  at  the  slough 
and  trestlework  before  mentioned,  and 
destroyed  the  plaintiff's  crops  and  injured 
his  lands.  During  the  time  of  these 
floods  the  water  ran  under  the  bridge, 
some  of  the  witnesses  say,  like  a  mill 
race.  It  was  higher  by  one,  two,  or  three 
feet  above  than  below  the  bridge. 

The  present  railroad  bridge  was  built, 
as  we  understand,  after  the  road  bad  been 
In  operation,  but  prior  to  the  flood  of 
1881.  There  Is  some  evidence  tending  to 
show  that  it  is  not  long  enough  to  accom- 
modate a  free  passage  of  the  water  at 
high  stagHS,  and  that  some  obstructions 
were  left  in  the  channel.  The  defendant's 
evidence  tends  to  show  that  these  alleged 
obstructions  were  below  low- water  line 
when  the  bridge  was  built;  that  the 
bridge  consisted  of  two  spans,  100  feet 
each,  while  the  river  just  above  was  only 
125  feet  beween  Its  hanks  at  the  widest 
place;  that  the  bridge  was  long  enough 
for  all  ordluar.v  high  stages  of  water; 
and  that  Its  failure  to  discbarge  tbe  wa- 
ters at  the  rime  in  question  was  due  to 
unprecedented  high  waters  in  the  Nisbna, 
the  Atchison  county  dyke,  and  the  filling 
up  of  the  old  Missouri  channel  from  nat- 
ural causes. 

1.  The  trial  court  not  only  refused  all 
of  the  Instructions  asked  by  the  plaintiff 
on  the  issues  relating  to  the  dam,  bat. 
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at  ibe  request  of  the  defendant,  gave  one 
to  the  effect  that  the  plaintiff  could  ouly 
recover  for  daniaKeB  enetalneJ  by  reason 
of  the  obatructlonR  in  the  river  at  the 
bridge;  tbUB  holding  that  oo  the  plead- 
Inge  and  evidence  the  plaintiff  could  not 
recover  any  damages  because  of  tiie  dam. 
In  ebort;,  the  court  aastained  a  demurrer 
to  the  evidence  as  to  this  branch  of  the 
case.  In  support  of  this  ruling.  It  Is  ar- 
gued that  the  dam  coold  not  have  aided 
In  baulilng  up  the  water  above  the  bridge, 
becauae  the  evidence  shows  that  the  wa- 
ter ran  under  the  bridge  during  these 
overflows.  This  tine  o(  argument  will  not 
stand  the  test.  Let  It  be  conceded  that 
the  water  stood  two  feet  higher  just 
above  than  Just  below  the  bridge.  It 
would  then  follow  that  a  body  of  water 
2  by  200  feet  flowed  under  It.  But  It  must 
be  remembered  that  the  water  was  nearly 
up  to  the  cords  of  the  bridge,  and  that  It 
stood  several  feet  deep  all  over  tlie  land 
Just  below  the  bridge.  But  for  the  dam, 
some  of  this  backwater  below  the  bridge 
would  have  passed  oB  through  the  old 
NIshna  bed,  and  tbos  to  some  exteut  in- 
creased the  flow  ander  the  bridge,  aad,  as 
a  consequence,  relieved  the  backwater 
above  it. 

2.  It  Is  next  urged  that  the  defendant  is 
not  Uahle,  because  the  dam  was  buiit  by 
the  couuty  of  Atchison,  and  not  by  de- 
fendant. Though  the  dam  was  built  or 
caused  to  be  built  by  the  county,  under 
the  act  of  the  legialature  before  men- 
tioned, there  is  evidence  tending  to  show 
that  it  was  bnlit  on  the  defendant's  right 
of  way,  with  its  knowledge  and  consent; 
and  the  proof  Is  clear  that  It  has  at  all 
times  nsed  and  kept  the  dam  in  repair. 
If  these  are  the  facts,  and  we  must  as- 
sume that  they  are  for  all  purposes  of  a 
demurrer  to  the  evidence,  the  defendant  is 
In  no  better  position  than  the  conuty.  If 
the  dam  amounts  to  a  nuisance,  then, 
under  these  facts,  the  defendant  Is  liable 
as  for  maintaining  the  nalsance. 

8.  The  legislature  authorised  the  eon- 
fltrnctlon  «f  the  dam  for  the  purpose  of 
protecting  the  lands  along  the  old  NiHhna 
bed  from  overflows,  and  thedam  had  that 
effect.  It  was  a  public  improvement,  and 
roust  be  so  treated.  Qould,  Waters,  (2d 
Bd.)  t  241.  The  dam  being  a  public  Im- 
provement, the  defendant  Insists  that 
the  act  of  the  legislature  const! tntea  a 
complete  Justiflration,  and  that  the  plain- 
tiff has  no  remedy  for  any  injuries  which 
he  may  have  sustained.  On  the  other 
band,  the  plaintiff  insists  that  the  oct  and 
work  done  thereunder  amount  to  a  tak- 
ing of  bis  property  for  public  use  without 
compensation,  and  for  this  reason  the  act 
is  void.  That  cannot  be  a  nuisance,  so  as 
to  give  a  common-law  right  of  action, 
whichthelaw authorises.  Totheextentto 
which  a  person  has  a  right  to  act,  others 
must  suffer.  These  propositions  have 
been  laid  down  by  high  authority,  and 
are  not  qnestioned ;  but  they  am  based 
upon  the  assumption  that  the  act  ol  the 
legislature  which  authorises  the  thing  to 
be  done  is  a  valid  law.  If  It  violates  the 
constitution,  it  is  not  a  valid  law.  and, 
of  courne,  constitutes  no  Justlflcation  for 
kbs  acts  dons  thereunder.    The  act  of  the 


legislature  in  question'  is  to  he  tested,  not 
by  the  present  constitution,  bnt  by  the 
provision  In  force  when  the  act  was 
passed,  which  provided  that  private  prop- 
erty oughtnut  to  betaken  or  appropriated 
to  public  use  without  Jast  compensation. 
This  act  does  not  provide  for  the  payment 
of  damages  to  persons  whose  property 
may  be  injured  by  the  dam,  and  the  ques- 
tion U  whether  the  act  and  work  done 
thereunder  amount  to  a  "taking,"  within 
the  meaning  of  the  constitution.  Tbe 
books  are  full  of  cases  which  show  that 
many  acts  done  underlegislatlve  sanction, 
which  are  Injurious  to  others,  do  not 
amount  to  a  talcing  of  private  property, 
and  this,  too,  though  the  same  acts  wuald 
be  actionable  at  the  suit  o!  tbe  persons  In- 
jured, if  not  done  under  legislative  author- 
ity. It  is  generally  held  that  acts  dona 
by  virtue  of  statute  law,  which  do  not 
directly  encroach  upon  the  property  of  an 
individual,  or  dlstorb  him  in  bis  posses- 
sion or  eujuyment,  will  not  entitle  him  to 
compensation  or  give  him  a  right  of  ac- 
tion. Cooley,  Const.  Lim.  («tb  Bd.)  666; 
Northcru  Traosp.  Co.  v.  City  ol  Chicago, 
U9  n.8.635;  Bellinger  v.  Railroad  Co.. 23  N. 
Y.  42.  Where  a  city  grades  a  street  nnder 
charter  authority,  and  surface  water  is 
by  reason  thereof  thrown  upon  adjacent 
property,  the  city  Is  not  liable  for  tbe  io- 
jurles  suffered  by  the  property  owner, 
there  being  no  negligence  in  doing  the 
work.  City  ol  St.  Louis  ▼.  Gurno,  12  Mo. 
417;  Imler  v.  City  of  Sprlngfleid.  K5  Mo. 
119;  Foster  v.  City  of  St.  Louis, 71  Mo.  167. 
But  If,  In  grading  a  street,  the  city  builds 
an  embankment  beyond  the  limits  of  tbe 
street  on  private  property,  then  It  is  lia- 
ble. Broad  well  v.  City  of  Kansas,  76  Mo. 
218;  Vanderllp  v.  City  of  Grand  Rapids,  7S 
Mich.  522,  41  N.  W.  Bep.  677.  The  same  Is 
true  where  a  city,  in  tbe  Improvement  of 
its  streets,  collects  surface  water  by  means 
of  ditc lies,  and  then  casts  it  off  in  a  body 
on  private  property,  where  it  was  not 
accustomed  to  flow.  Rychlicki  v.  City  of 
St.  Louis,  08  Mo.  497,  11  S.  W.  Rep.  1001. 

We  now  notice  some  of  the  eases  most- 
ly relied  npon  by  the  plain  LIB.  In  Eaton 
V.  Railroad,  61  N.  U.  504.  thei  plalntiS 
owned  meadow  land  which  was  protect- 
ed from  the  overflows  of  a  river  by  a  ridge 
of  laud.  The  defendant,  in  constrncting 
its  road,  made  a  cut  through  tbe  ridge. 
The  waters  of  tbe  river  flowed  tbrougli 
this  cut  in  ordinary  freshets  on  and  over 
tbe  meadow.  The  court  held  tbe  defend- 
ant liable  in  an  action  on  the  rase.  The 
principle  of  liability,  it  was  said,  must  bo 
the  same  whether  the  owner  is  wholly  or 
only  partially  deprived  of  the  use  of  hta 
land;  that  taking  a  part  is  as  munh  for- 
bidden as  taking  the  whole;  that  the 
quantum  of  interest  may  vary,  but  the 
principle  remains  the  same.  It  is  also 
there  said  that  to  turn  a  stream  of  water 
on  the  plaintiff's  premises  is  as  much  an 
Infringement  of  bis  property  rights  as  it 
would  be  for  one  to  go  upon  the  premises 
In  person  and  dig  a  ditch,  or  deposit  upon 
them  a  mound  of  earth.  In  McKeniie  v. 
Boom  Co.,  29  Minn.  2SS,  18  N.  W.  Rep.  123, 
the  defendaut  erected  a  boom  across  a 
navigable  stream  in  accordance  with  leg- 
islative  authority.     Tbe   boom    was   sa 
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fOBstrocted  aa  to  overflnw  tbe  plalntitf'a 
land  ODce  or  twice  Id  a  ppriod  of  seven  or 
elKht  yeani.  It  waa  buld  that  tbia  waa 
aa  mncb  a  taking  aa  it  would  be  tf  a  like 
effect  occnrred  every  year.  And  in  Pnm- 
pell.^  V.  Green  Bay  Co.,  IS  M%li.  166,  u  dam 
bad  been  erected,  puranaot  to  legialative 
approTal,  acroaa  a  river  wbich  waa  an 
cutlet  to  a  lake,  and  the  watera  of  tbe 
lake  were  thereby  raised  so  aa  to  over- 
flow the  plaintiff'a  land  from  tbe  comple- 
tion of  tbe  dam  to  tbe  commencement 
of  tlie  anit.  The  defendant  waa  held  lia- 
ble for  the  damagea,  the  cooit  atating. 
In  aubatance,  that  where  real  eatate  la  ac- 
toally  Invaded  by  aaperlndoced  addltiona 
of  water,  earth,  and  aand,  ao  aa  to  effec- 
tnally  deatroy  or  impair  its  nBe[ulne68,itl8 
a  taklDK,  within  tbe  meaning  of  a  conati- 
tutlonal  provlaion  like  tbe  one  now  in 
Qoeation.  Jaatlce  Millrr  aaya  in  that 
caae  that  many  of  tbe  declaiona  holding 
that  the  property  owner  baa  no  remedy 
for  consequential  injuriea  arialug  from  tbe 
proaecution  of  poblic  Improvenienta,  anch 
aa  roads,  Rtreets,  rivera,  and  other  high- 
ways, bave  gone  to  tbe  utmost  extent, 
and  aome  of  them  beyond  correct  judicial 
eonstracMona.  The  principle,  he  aaya,  la 
a  aoand  one,  when  properly  applied.  The 
aame  court.  In  tbe  aubaequent  caae  of 
Northern  Tranap.  Co.  v.  City  of  Chicago, 
90  C  id.  635.  apeaking  ttarougta  Juatice 
Btrono,  aaya:  "But  acta  done  in  tbe 
priiper  ezerclae  of  governmental  powera, 
and  not  directly  encroaching  upon  private 
property,  thongh  their  conaeqnencea  may 
impair  1t«  uae,  are  nniveraally  held  not  to 
be  a  taking,  within  the  meaning  of  tbe 
coDBtitutional  proviaion.  They  do  not 
entitle  tbe  owner  of  auch  property  to  com- 
pensation from  tbe  atate  or  ita  agenta, 
ur  give  him  a  right  of  action."  He  alao 
Mtya  tbe  extremeat  qnalification  of  this 
doctrine  la  to  be  found,  perhapa,  in  tbe 
Pompelly-GroeD  Bay  Co.  Case,  and  in  tbe 
New  Uampahire  caae  before  mentioned. 

Though  there  ia  a  conflict  In  tbe  authori- 
ties aa  to  what  will  conatltnte  a  taking  in 
tbeao  overflow  caaea,  atill  thla  conflict  will 
not  lie  ao  great  if  we  keep  in  mind  tbe  par- 
ticnlar  facta  of  each  caae,  rather  than  the 
line  of  argument  aonietlmea  puraued.  It 
la  clear  that,  to  constitute  a  taking.  It  la 
not  neceaaary  that  the  land  sboold  be 
absolotely  appropriated,  nor  la  it  necea- 
aary that  tbe  owner  be  permanently  de- 
prived of  the  uae  of  it.  It  ia  enough  to 
eonatitute  a  taking  that  tbe  use  of  the 
land  is  at  tlraea  aeriouaiy  and  directly 
interrupted  by  the  public  improvement. 
Looking  at  the  maaa  nf  evidence,  the  aub- 
■tanceof  which  baa  been  atated.  it  will  lie 
seen  tbat  tbeNlabna  river  had  two  chan- 
nels from  a  point  Jaat  below  the  railroad 
bridge.  Tbe  old  Mlaaonri  channel  con- 
stituted tbe  main  and  principal  one, 
down  which  water  flowed  at  ail  times. 
The  old  NlHbna  bed,  branching  oft  to  tbe 
eaat.  conatltated  tbe  other  one.  It  served 
as  a  waste  way  during  high  watera,  but 
bad  defined  banks,  into  which  water  col- 
lected and  ran  off,  -ao  tbat  it  uiuat  be 
treated  aa  a  atream.  The  dam  acroaa  this 
waste  Wiiy  left  tbe  main  channel  un- 
tonched.  Tbat  channel  waa  a  good  and 
Bofflelent    outlet    at   all   ordinary    high 


atagea  of  water,  and  continued  to  be  ancb 
for  a  period  of  10  or  nioreyeara.  In  pro- 
cess of  time  it  filled  up  from  natural 
cnuaea,  thereby  obatructlng  tbe  paaaage  of 
the  water  from  above.  If  tbe  dam  can  be 
aaid  to  have  had  any  real  agency  in  pro- 
ducing the  damagea  somplalned  of.  It  was 
because  of  ita  presence  after  thla  procesa 
of  filling  np  bad  taken  place.  The  dam 
was  rather  a  condition  than  tbe  real  and 
direct  cauae  df  the  injury.  It  waa  the  in- 
tervening filling  up  of  tbe  main  channel 
from  natural  cansea  which  caused  the  dam 
tit  aid  in  the  overfiuwa  of  1881, 1KS2,  and 
1883.  We  do  not  aee  howsuch  Injurlea  can 
be  said  to  proceed  Immediately  from  tbe 
dam.  The  damRges  shown  are  too  con- 
sequential. If  not  remote,  to  support  thla 
action.  We  have  found  and  been  cited  to 
no  caae  the  facta  of  whicb  will  aay  that 
there  waa  here  a  taking  of  private  prop- 
erty for  public  aae.  The  facta  aa  they  ex- 
iated,  when  and  immediately  after  the 
dam  waa  conatructed,  would  have  laid  no 
foundation  whatever  for  the  allowance  of 
damagea,  bad  the  act  provided  for  paying 
damages  to  all  persona  who  might  be  in- 
jured by  tbe  dam.  Nor  does  the  evidence 
in  this  case  lay  the  foundation  for  an  ac- 
tion for  the  maintenance  of  a  nuisance, 
unless  It  waa  the  duty  of  the  defendant  to 
keep  the  main  natural  channel  open  and 
free  of  obstructions.  Where  a  railroad 
builda  a  culvert  or  other  passageway  un- 
der Ita  road.  It  la  bound  to  keep  tbe  same 
open  for  the  free  paaaage  of  water,  fCott 
v.BaIlroadCo.,36N.Y.214:)  buttbatisnot 
tbecase  here.  Here  there  waa  a  good- and 
anfflclent  natural  channel,  not  touched  by 
the  dam,  and,  tbia  being  so,  the  atato  had 
a  right  to  authorise  the  county  to  fill  up 
tbe  old  one.  The  damages  sued  for  were 
caused  by  one  of  those  changes  which 
take  place  in  tbe  channel  of  the  Missouri 
river  and  its  tributaries,  which  are  to  be 
laid  to  the  account  of  Providence,  and 
not  to  tbe  hand  of  man.  Tbe  court  did 
not  err  in  Ita  rolings  on  this  branch  of  the 
caae. 

4.  Tbe  court  aubmltted  that  part  of  the 
caae  which  relatea  to  the  negligent  con- 
struction of  the  bridge  on  tbe  exact  theory 
(Jetined  In  tbe  plaintiff'a  inatructiona. 
Some  of  these  instructiona  aaked  by  the 
plaintiff  were  modified.  It  la  true,  but  they 
were  only  modified  ao  far  as  they  alluded 
to  tbe  dam  aa  a  ground  of  recovery.  It 
followa  from  what  bna  beeu  aaid  that 
there  was  no  error  in  these  modlflcntlona. 
In  other  reapecta  the  instructiona  were 
given  as  asked. 

The  plaintiff's  9th  Inatruction  defined 
tbe  meaaure  of  damagea  as  to  tbe  4tb 
count,  and  bis  10th  defined  tbe  measure 
of  damages  aa  to  the  lat,  2d,  and  3d 
connts.  Those  two  instructions  covered 
the  entire  subject,  and  there  waa  therelore 
no  error  in  refusing  the  15th  inatruction, 
relating  to  the  same  subject,  even  If  cor- 
rect. The  verdict  for  one  dollar  may  be 
accounted  for  on  the  ground  that  the  Jur.> 
believed  tbe  bridge  waa  wide  enough  for 
all  ordinary  high  stages  of  water,  bat 
that  tbere  waa  aome  little  negligence  in 
failing  to  properly  clean  out  the  channel 
under  It  when  constructed,  but  tbat  theae 
obstructions  bad  very  little  to  do  with 
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the  overflows.  There  In  an  abondanee  nf 
evidence  to  support  such  a  flodlng.  We 
discover  no  error  In  the  record,  and  the 
Judgment  la  affirmed.    All  concur. 


Anthont  y.  Bbal  et  al. 

(Sufrreme  Court  of  MUsowrl,  DtoiaUm  No.  t. 
Out  81,  1892.) 

QuiBTiNO  Title — Dec^bb. 
In  an  action  under  Rev.  St.  art.  4,  e.  68, 
being  Act  Marcli  28,  1873,  entitled  "An  act  to  es- 
tablish evidence  of  title  to  real  property,"  the  com- 
plaint alleged  and  the  evidence  showed  that  plain- 
tiff had  purchased  a  certain  lot  of  land  of  C,  and 
had  taken  a  deed  of  same,  which  was  lost  before 
the  recording  thereof;  that  defendant's  grantor, 
having  knowledge  of  the  loss,  fraudulently  o1>- 
tained  deeds  of  said  land  from  the  heirs  of  G., 
ro<'orded  the  deeds,  forcibly  ejected  the  plain- 
tiff, and  sold  the  land  to  defendants,  who 
bought  knowing  that  plaintiff  claimed  the  land. 
Plaintiff  prayed  that  bis  interest  in  the  land  bb 
declared  to  be  an  estate  in  fee  simple.  The 
court  found  that  plaintiff  was  not  entitled  to  re- 
lief, and  dismissed  the  bill  at  plaintiffs  costs. 
Held,  that  the  court  should  have  found  the  facts 
as  to  the  execution  and  loss  of  the  deed,  and, 
if  such  facts  were  sufficient  thereto,  should 
have  declared  what  estate  was  conveyed  to 
plaintiff  by  said  deed,  and,  if  not  sufficient, 
should  have  so  declared  and  ^smissed  the  bill. 

Appeal  from  circuit  court,  Audrain 
county ;  E.  M.  Huohks,  Jud^e. 

Action  by  D.  M.  Anthony  against  W.  H. 
Beal  and  another  to  discover  and  estab- 
lisli  plaintiff's  interest  in  a  certain  lot  of 
land  conveyed  to  him  by  a  deed  which 
was  lost  before  the  recording  thereof. 
From  a  Judgment  dismissing;  the  bill  the 
plaintiff  appealed.    Judgment  reversed. 

Boyle,  Adams  A  McKetgban  and  Geo.  B. 
MacfMrlaoe,  tor  appellant.  B.  C.  Keanao 
And  Geo.  Robertaon,  for  respondents. 

Brace,  J.  This  Is  a  proceeding  com- 
menced In  the  Audrain  circuit  court  on 
the  14th  of  November,  1888,  under  the  pro- 
visions of  article  4,  c.  68,  Rev.  St.  1870.  It 
appears  from  the  record  that  notice  of  the 
filing  (if  the  petition  was  duly  pnbllMhed  as 
required  tiy  section  3165  of  said  act,  and  a 
oopy  of  such  notice  served  on  H.  F.  Wood- 
ward, W.  H.  Beal,  J.  W.  Reed,  B.  E.  Mc- 
Nnma,  and  Abraham  Whisner,  two  ol 
whom,  vli.,  W.  H.  Beal  and  J.  W.  Reed, 
appeared  at  the  January  term,  1889,  of 
said  court,  and  filed  a  demurrer  to  the  pe- 
tition which  being  overruled,  they  aftpr- 
wardH,  on  the  22d  day  of  February,  18s9, 
filed  separate  answers  thereto,  to  which 
the  plaintiff  replied  on  the  4th  day  of 
June,  1889.  Afterwards,  on  the  26th  of 
July,  1889,  the  plaintiff,  having  first  ob- 
tained leave,  filed  a  supplemental  and 
amended  petition.  In  words  and  figures  as 
follows,  omitting  caption,  signatures,  and 
afSdavit:  "Tour  petitioner, tbesald  plain- 
tiff, now  comes  and  represents  and  shows 
to  the  court  by  way  of  amended  and  sup- 
plemental petition  herein,  leave  of  court 
having  been  first  had  and  obtained,  that 
be  Is  the  owner  by  fee  simple  absolute  of 
the  northeast  qcarterof  sec-tlon  thirty-six, 
township  fifty  two  (ri2i  north,  range  seven 
weatofthe6th  principal  meriillanln  said 
county  of  Audrain  ;  that  the  title  to  said 
land  passed  outof  the  United  States  to  one 
Tkomaa  H.  Luck,  by  patent  dated  Decem- 


ber 1, 18S7,  and  wblcb  wan  recorded  In  tb« 
recorder's  oflSce  of  said  coanty  of  Aadrain 
on  the  Ist  day  of  April,  1869,  In  Book  R,  p. 
612:  that  on,  to  wit,  the  2Ist  day  of  April. 
1868,  said  Luck,  by  deed  of  general  war- 
ranty, sold  aiM  conveyed  aald  land  to  one 
Thomas  B.  Hndges.  Jr.,  which  deed  waa 
recorded  In  the  office  of  recorder  of  deedn 
of  said  Audrain  county  on,  to  wit,  the 
5th  day  of  Jnly,  1868,  In  Book  I,  p.  432; 
that  on,  to  wit,  the  28th  day  of  June,  1868, 
said  Thos.  B.  Budges,  by  deed  of  general 
warranty,  ccmveyed  said  lands  to  one 
Bruce  Wilcox,  which  deed  was  duly  re- 
corded in  the  office  of  the  said  recorder  of 
deeds  on,  to  wit,  the  6th  day  of  July,  18.58. 
In  Book  I,  p.  433;  that  on,  to  wit,  the 
— day  of  October,  1862,  an  he  is  in- 
formed and  believes  and  charges,  the  said 
Bruce  Wilcox  and  bis  wife,  Abigail  D.  Wil- 
cox, by  deed  of  quitclaim,  duly  delivered, 
conveyed  said  land  for  a  valuable  consider- 
ation to  one  Wm.  Z.Cook;  that  on,  to 
wit,  the  24th  day  of  October,  1862,  said 
Cook  and  his  v«ife,  by  deed  of  general  war- 
ranty, conveyed  said  land  to  one  Hnlda 
Anthony,  which  deed  was  duly  recorded 
In  the  office  of  the  recorder  of  deeds  for 
said  county  on  the  Ist  day  of  May,  1863, 
in  Book  L,  p.  684;  that  on,  to  wit,  the  6th 
day  of  November,  1888,  the  said  Hulda  An- 
thony conveyed  by  general  warranty  deed 
said  land  to  plaintiff.  Tour  petitioner 
states  that  as  he  is  informed  and  believes 
and  charges  the  said  W.  Z.  Cook,  upon  re- 
ceiving said  deed  to  said  land  from  said 
Bruce   Wilcox    and   wife,  to  wit,   on   or 

about  the day  of  October,  A.  D. 

1862,  sent  by  mall  from  Rochester,  New 
York,  postage  prepaid,  said  deed,  for  rec- 
ord, to  the  recorder  of  deedn  of  said  coun- 
ty of  Andraln,  Including  lawful  fee,  with 
Instructions,  when  recorded,  to  scud  same 
to  plaintiff.  Your  petitioner  states  that 
said  deed,  as  he  Is  informed  and  believes, 
and  so  charges  the  truth  to  be,  was  lont 
or  miscarried,  and  never  reached  said  re- 
corder, or,  if  it  did  reach  him,  was  by  bim 
lost  or  mislaid,  so  that  It  never  was  re- 
corded. Your  petitioner  states  that,  as 
he  Is  Informed  and  believes,  and  *  so 
charges,  the  said  Wm.  Z.  Cook  furnished 
the  purchase  money,  to  wit,  f2,7(X),  to 
buy  said  land  from  said  Hudges,  and 
caused  the  title  to  be  put  in  the  name  of 
said  Wilcox  as  trustee  for  said  Cook,  and 
said  lost  deed  was  given  for  the  purpose 
of  executing  said  trust,  and  putting  the 
title  in  said  Cook,  which  said  lost  deed 
was  properly  acknowledged  by  sa'd  Wil- 
cox and  wife,  recited  a  nominal  consider- 
ation, named  said  Cook  as  grantee,  and 
contained  the  general  granting  and  con- 
veying words  of  quitclaim  deeds.  Tour 
petitioner  states  tbat  all  of  theotber  deeds 
hereinbefore  referred  to  expressed  and 
were  for  a  valuable  consideration.  Your 
petitioner  further  states  on  Information 
and  belief,  and  so  charges  the  truth  to  be, 
that  prior  to  the  28th  day  of  March,  1S84, 
the  said  Bruce  Wilcox  departed  this  life, 
leavlugas  his  widow  the  said  AtHgall  D. 
Wilcox,  and  as  his  heirs  at  law  the  follow- 
ing children,  viz.,  Robt.  B.  Wilcox,  Helen 
D.  Wilcox,  and  Cbas.  D.  Wilcox;  that  on, 
to  wit.  the  28th  of  March,  1884,  the  said 
Henry  F.  Woodward,  wril  knowing,  and 
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fcavlDgr  Kood  reasonn  to  know,  that  said 
Amce  Wilcoz  and  wife  had  made  a  con- 
▼eyHDce  of  said  land  to  aald  Cook,  and 
tbat  aald  Cook  had  conveyed  the  same  to 
aaid  Uolda  Anttiony,  procured  the  Ra!d 
Abigail  D.  Wilcox,  R.  B.Witeox.and  Helen 
D.  Wilcox  to  join  in  a  qnltdalni  deed  of 
aaid  land  for  an  ezpreased  nominal  coosld- 
eratlon  of  one  dollar  to  bim,  the  eald 
Woodward,  which  deed  waa  recorded  on 
March  29.  IR84,  in  Book  24,  p.  52,  of  the  rec- 
ords of  eald  coonty.  and  also  on,  to  wit, 
•aid  28tb  day  of  March,  18S4.  proeored  the 
•aid  (Jharles  D.  Wilcox  to  make  h  qnlt- 
clalm  deed  of  aaid  lands  to  bim.  the  aaid 
Woodward, for  an  expressed  nominal  con- 
sideration of  one  dollar,  which  deed  was 
recorded  on  May  7,  1S84,  In  Book  24,  p.  143, 
of  the  records  of  said  county.  Your  peti- 
tioner reprenents  and  shows  to  the  conrt 
on  informatlun  and  belief,  and  so  charges 
the  truth  to  be,  tbat  no  consideration  at 
all,  not  even  a  nominal  one,  was  paid  by 
said  Woodward  to  said  Wilcox  grantors, 
or  either  of  them,  for  said  conveyances, 
but  the  same  were  made  and  procured  on 
the  willfully  and  knowingly  false  and 
fraudulent  representation  of  said  Wood- 
ward to  said  Wilcox  grantee;  that  there 
was  a  misdescription  In  the  said  deed 
from  aaid  Bruce  Wilcox  and  wife  to  said 
Cook,  and  he  wanted  to  get  it  corrected; 
that  he  was  acting  as  agent  for  some  per- 
son who  was  going  to  buy  said  land; 
which  representations,  and  each  and  all  of 
them,  were  faUe  and  fraudulent,  and 
known  to  be  so  hy  said  Woodward  at  the 
time.  But  the  said  Wilcox  grantors,  and 
eacli  of  them,  relied  on  them,  and  were  in- 
duced to  make  said  deeds  by  reason  of 
them.  Your  petitioner  further  represents 
and  shows  on  information  and  belief,  and 
so  charges  the  truth  to  be,  that  when  the 
said  Helen  D.  WUcox  and  Robt.  B.  Wilcox 
lolned  in  tbeexacntlon  and  delivery  of  said 
deeds  to  said  Woodward  they  were  both 
minom;  that  Robt.  Wilcox  arrived  at  the 
age  of  21  on,  to  wit,  the  11th  day  of  Octo- 
ber, 1887,  and  said  Helen  U.  Wilcox,  at  the 
age  of  18  on,  to  wit,  the  16th  day  of  July, 
18iS6;  that  to  wit, on  the  25th  day  of  June, 
18K9,  the  said  Robt.  B.  Wilcox  disaffirmed 
and  revoked  his  said  deed  to  said  Wood- 
ward by  executing  and  delivering  a  quit- 
claim deed  of  said  land  to  snid  plaintilT, 
which  deed  expressly  revokes  and  dls- 
afllrras  his  said  deed  to  said  land ;  and  on, 
to  wit,  the  6th  day  of  Jnly,  A.  D.  1889, 
said  Helen  D.  Wilcox  In  the  same  way 
disaffirmed  and  revoked  her  said  deed  to 
said  Woodward,  four  petitioner  further 
represents  and  shows  to  the  conrt  that, 
while  aaid  deed  by  said  Cook  was  made 
to  aaid  Hulda  Anthony,  the  consideration 
themfor  was  paid  by  said  plaintiff,  and 
said  Hulda  Anthony  held  the  title  as  trus- 
tee for  him.  and  within  a  few  months  made 
a  deed  to  him,  the  said  plaintiff;  but,  she 
beins  a  married  woman,  on  the  advice  of 
eonnsel,  he  procured  the  making  and  de- 
livery to  him  by  said  Hulda  Anthony  of  the 
deed  hereinbefore  referred  to,  her  husband 
having  died.  And  said  plaintiff,  on  the 
making  of  said  deed  by  said  Cook  to  aaid 
Hnlda  Anthony,  took  immedlHte  possrs- 
sion  of  said  land,  and  remained  in  the 
open,  notorious,  and  exclusive  possession 


of  the  same,  up  to,  to  wit,  the  ■  ■■  day 
of  Jnly,  18S4,  when  said  Woodward  forei- 
bly  and  without  right  took  possession  of 
the  same.  Said  plaintlH  alleges  that  he 
has  paid  the  taxes  on  said  laud  since  the 
deed  to  said  Hulda  Anthony.  Your  peti- 
tioner further  states  that  he  is  informed 
and  believes  tbat  the  others  of  said  de- 
fendants claim  some  interest  and  right  In 
and  to  said  land  or  portions  thereof,  and 
said  McNama  and  Whisner  at  the  date  of 
the  commencement  of  this  suit  were  ia 
possession  of  said  land,  or  some  portion 
thereof,  under  leases  from  some  of  the 
other  defendants;  but  whateverclaim  said 
delendantsbave,  or  either  of  them,  the  same 
is  without  legal  right  or  claim  as  against 
this  plalntitt,  as  he  avers.  Wherefore 
your  petitioner  prays  the  premises  consid- 
ered that  on  the  final  hearing  of  this  case 
the  estate  and  interest  of  this  plaintiff  be 
adjudged  anddeemed  to  bean  estate  in  fee 
simple  absolute,  and  for  such  «ither  and 
further  relief  as  In  equity  and  good  con- 
science this  plaintiff  Is  entitled  to. " 

Afterwarila.  on  the  30th  of  August,  1889, 
Reed  and  Beal  each  filed  separate  answers 
to  this  supplemental  aud  amended  peti- 
tion. The  answer  ot  Reed  is  as  follows: 
"Now  comes  J.  W.  Reed,  a  defendant  in 
said  cause,  and  by  leave  of  conrt  flies  his 
separate  amended  answer  herein  to  plain- 
tiff's first  amended  and  supplemental  pe- 
tition herein.  He  admits  tbat  the  title  to 
said  lands  passed  out  of  the  nnlted  States 
to  one  Thomas  H.  Luck,  and  tbat  said 
Luck  conveyed  said  lands  to  one  Hudges. 
— Thos.  B.,  Jr.,— andthatsald  Hndgea  con- 
veyed said  lands  to  oneBrnce  Wilcox,  and 
tbat  said  instruments  of  conveyance  are 
duly  recorded,  as  alleged  in  plaintiff's 
petition.  Defendant,  further  answering, 
denies  each  and  every  other  allegation  in 
said  petition  made  and  set  forth,  except 
as  herein  fully  stated.  Defendant,  further 
answering,  says  tbat  said  Bruce  Wilcox 

died  on  the day  of . ,  18 — ,  and 

left  surviving  him  his  widow,  Abigail  D. 
Wilcox,  and  his  sons,  Charles  D.  Wilcox, 
R.  B.  Wilcox,  and  his  daughter,  ilelen  D. 
Wilcox,  as  bis  only  heirs  at  law,  and  that 

on  the day  of  March,  A.   D.  1884, 

said  surviving  heirs,  with  the  said  widow, 
conveyed  said  lands  to  one  Henry  F. 
Woodward,  by  a  quitclaim  deed,  ror  a 
valuable  consideration.  Tbat  afterwards, 
to  wit,  on  the  Ist  day  of  April,  1884.  said 
Woodward  entered  into  the  posseselon  ot 
said  lands,  and  exercised  acts  of  owner- 
ship over  the  same  In  the  usual  and  cos- 
tomary  manner;  and  on  the  8th  day  ot 
February,  18S6,  sold  said  lands,  by  war- 
ranty deed,  to  one  Henry  Koch,  which 
deed  was  duly  recorded  as  were  the  deeds 
obtained  by  thesuld  Woodward  from  the 
said  Abigail  P.  Wilcox  and  the  heirs  of 
the  said  Bruce  Wilcox,  deceased.  Tbat 
Henry  Koch  went  into  tbe  possession  of 
the  said  lands  under  the  said  Woodward, 
and  remained  in  possession  thereof  for  a 
long  time.  That  said  Henry  Koch  gave 
a  deed  of  trust  upon  said  lands,  while  in 
possession  thereof,  to  one  J  no.  T.  Rick- 
etts,  as  trustee,  to  secure  certain  notes 
therein  in  the  event  ot  default  ot  payment 
ot  said  notes,  and  that  said  trustee  did 
sell  said  lands  under  tbe  powers  of  lien 


Digitized  by 


Google 


80UTHW£9TEBK  BXPOBTEB,  Vol.  20. 


(Mo. 


granted  in  sgld  deed  of  trust  on  the  80tb 
day  ur  March,  ISSS,  to  the  said  Beiirj  F. 
Woodward,  which  said  trust  deed  was 
duly  acknowledged,  delivered,  and  record- 
ed. That  afterwards,  to  wit.  un  the  Ist 
day  of  July,  1888,  said  Woodward  con- 
veyed all  that  portloi)  of  said  land  lying 
south  of  the  (;lilcago  &  Alton  Railroad  to 
this  defendant  by  a  general  warranty 
deed,  and  this  defendant  In  good  faith 
accepted  the'same,  and  paid  full  value  for 
said  lands,  and  is  now  the  owner  of  the 
same,  and  defendant  does  not  claim  or 
pretend  to  own  any  other  part  of  said 
lands,  and  alleges  that  the  other  part  of 
said  lauds  belongs  to  one  W.  H.  Beal.  De- 
fendant, further  answerlne,  says  that  be 
has  no  knowledge,  or  inforniation  thereuf 
BUfUcient  to  form  a  belief,  whether  the  al- 
legations in  plaintiff's  said  amended  pe- 
tition be  true  or  not  that  the  said  Wilcox 
heirs  vrere  at  the  time  said  deeds  were 
executed  to  the  sutd  Woodward,  minors, 
and  whether  they  have  dlsaflirmed  the 
same;  but  defendant  alleges  and  charges 
the  fact  to  be  that,  it  such  allegations  of 
plaintiff's  petition  be  true,  such  disaf&rm- 
ance  was  made  at  the  special  Instance  and 
request  of  this  plaintiff,  and  for  his  sole 
beneflt,  and  with  full  kn'>wledge  of  the 
tact  that  the  said  lands  bad  been  conveyed 
by  the  said  Woodward  to  this  defendant 
in  good  faith,  as  herein  alleged,  and  with 
the  further  knowledge  of  the  fact  that 
said  minors  had  before  that  bud  reason- 
able time  In  wbicb  to  diisafflrm  said  deeds, 
but  had  not  done  so.  Defendant,  further 
answering,  alleges  that  the  plaintiff's 
cause  of  action  did  not  accrue  to  him,  or 
to  any  one  through  whom  be  claims,  an 
interest  In  said  lands  within  ten  years  last 
past  preceding  the  filing  of  bis  petition 
herein.  Wherefore  defendant  prays  Judg- 
ment In  bis  behalf  that  plaintiff  shall  not 
be  allowed  to  prove  said  lost  deed  as  al- 
leged by  him,  and  thus  throw  a  cloud  up- 
on defendant's  title  to  said  land.  Defend- 
ant, further  answering,  says  that  plaintiff 
should  not  be  allowed  to  prosecute  this 
suit,  even  If  all  the  allegations  of  his  peti- 
tion be  true,  because  be  obtained  his  title 
from  said  Hulda  Anthony  with  full 
knowledge  of  the  facts  that  the  said 
Woodward  and  Koch  were  in  possession 
of  said  lands,  claiming  to  own  the  same, 
and  that  they  were  trading  and  selling 
the  same.  And  defendant  further  says 
that  plaintiff,  by  bis  laches  and  the  laches 
of  those  under  whom  he  claims,  has  lust 
all  right  to  now  interfere  with  the  title  of 
this  defendant.  Whereupon  defendant 
asks  to  be  discharged,  with  his  costs." 

The  answer  of  Beal  is  as  follows: 
"Now  comes  W.  H.  Beal,  a  defendant  in 
said  cause,  and  by  leave  of  court  flies  his 
separate  answer  to  plaintlH's  first  amend- 
ed and  supplemental  petition  herein.  Ha 
admits  that  the  title  to  said  lands  passed 
out  of  the  United  States  to  one  Thos. 
H.  Luck,  and  that  said  Luck  conveyed 
said  lands  to  one  Thomas  B.  Hudges,  Jr., 
and  that  said  Hndges  conveyed  said  land 
to  one  Bruce  Wilcox,  and  thnt  said  in- 
strument of  conveyance  was  duly  record- 
ed, as  alleged  in  plaintiff's  petition.  De- 
fendant, further  answering,  denies  each 
aad  every  other  allegation  in  said  petition 


made  and  aet  forth  exceot  aa  berefn  fally 
atated.  Defendant,  further  answering,  says 

that  Bruce  Wilcux  died  on  the day 

of ,  IS—,  and  left  surviving  him  hla 

widow,  Abigail  D.  Wilcox,  and  his  sons, 
Charles  D.  Wilcox,  R.  B.  Wilcox,  and  bis 
daughter,  Helen  D.  Wilcox,  as  bis  only 
heirs  at  law.  and  that  on  the  let  day  of 
March,  1884,  said  surviving  heird.  witb 
the  said  widow, conveyed  said  land  toone 
Henry  F.  Woodward  by  quitclaim  deeds 
tor  a  valuable  consideration.  That  after- 
wards, to  wit,  on  the day  of  July, 

1888,  said  Woodward  conveyed  all  that 
portion  of  said  land  lying  north  of  the 
Chicago  and  Alton  Railroad  to  this  de- 
fendant by  general  warranty  deed,  and 
the  defendant  In  good  faith  accepted  the 
same,  and  paid  full  value  for  said  lands, 
and  is  now  owner  of  the  same;  and  de- 
fendant does  not  claim  or  pretend  to  own 
any  other  part  of  said  lands,  and  alleges 
that  the  other  part  of  said  land  ttelongs 
to  one  J.  W.  Reed.  Defendant,  further 
answering,  says  that  he  has  no  knowl- 
edge, or  information  thereof  sufHclent  to 
form  a  belief,  whether  the  allegation  in 
plaintiff's  said  amended  petition  be  trne 
or  not  that  the  said  Wilcox  heirs  were, 
at  thetimesald  deeds  wereexecuted  to  the 
said  Woodwanl,  minors,  and  whether 
they  have  disaffirmed  tbe  same;  but  de- 
fendant alleges  and  chargea  the  fact  to 
be  that,  if  such  allegation  of  plaintiff's 
petition  be  true,  such  disaffirmance  was 
made  at  the  special  instance  and  request 
of  this  plaintiff,  and  for  hia  sole  beneflt, 
and  witb  full  knowledge  of  tbe  fact  that 
said  land  had  been  conveyed  by  the  said 
Woodward  to  this  defendant  In  good 
faith,  as  herein  alleged,  and  with  the  far- 
ther kaowiedge  of  tbe  fact  that  said  mi- 
nors had  before  that  had  reasonable  time 
in  which  to  disaffirm  said  deeds,  but  had 
not  done  so.  Defendant,  further  answei^ 
ing,  alleges  that  plaintiff's  canse  of  action 
did  not  accrue  to  him,  or  to  any  one 
through  whom  be  claims  any  interest  In 
said  lands,  within  10  years  last  past  pre- 
ceding the  filing  ot  his  petition  herein. 
Wherefore  defendant  prays  Judgment  in 
bis  behalf,  and  that  plaintiff  shall  not  be 
allowed  to  prove  said  lost  deed  as  alleged 
by  him,  and  thus  throw  a  cloud  upon 
defendant's  title  to  said  lands.  Defend- 
ant, answering  further,  says  that  plaintiff 
should  not  ba  allowed  to  prosecute  this 
suit,  even  If  the  alleKations  of  bis  petition 
be  true,  because  by  his  laches,  and  those 
under  whom  he  claims,  he  has  lost  all 
right  to  do  so.  Wnerefore  defendant  asks 
to  be  discharged,  with  hlH  costs." 

AlterwardH,  at  the  June  term.  1R90,  of 
Bald  court,  on  motion  of  Raid  defendants, 
the  fullowinu!  portion  of  the  amended  ami 
supplemental  petition  not  contained  in  tbe 
original  petition  was  stricken  out:  "Your 
petitioner  further  represents  and  show* 
on  information  and  belief,  and  so  chargmi 
the  truth  to  be.  that  when  tbe  said  Helen 
D.  Wilcox  and  Robert  B.  Wilcox  Joined  in 
the  execution  and  delivery  ot  said  deed  to 
said  Woodward,  they  were  both  minors; 
that  Robert  B.  Wilcox  arrived  at  tbe  age 
of  twenty-one  on,  to  wit,  tbe  llth  day 
ot  October,  1887,  and  said  Helen  D.  Wilcox 
at  the  age  of  eighteen  on,  to  wit.  the  15tl» 
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day  of  July,  1886;  that  on, to  wit,  the  25tta 
day  ol  June,  1889,  the  aald  Robert  B.  Wll- 
eox  dlaafflrmed  and  revoked  bia  aaid  deed 
tu  Kaid  Woodward  by  execution,  and  de- 
livered a  quitclaim  deed  of  aald  land  to 
■aid  plaintiff,  whicn  deed ezpresaly  revokes 
and  diaaffirma  hia  anid  deed  to  aald  land ; 
and  on,  to  wit,  tbe&th  day  of  Jnly,  A.  D. 
18S»,  aald  Helen  D.  Wilcox  In  the  some 
way  diaafflrmed  and  revoked  heraaid  tk'ed 
to  aaid  Woodward."  To  which  action 
ol  the  coort  the  plaintiff  excepted.  There- 
apuu  the  cause  was  aubmitted  to  the 
eoart  on  the  pleaillnKa  and  the  evidence 
introduced  by  the  petitioner  and  the  said 
defendants  Reed  and  Beal. 

The  undisputed  facta  are  that  when  in 
18tU  Woodward  obtained  the  quitclaim 
deeds  froni  the  widow  and  heira  of  Bruce 
Wilcox,  and  went  into  posaeaaiun  of  the 
landa  described  in  the  petition,  the  land 
records  of  Audrain  county  showed  a 
complete  chain  of  title  thereto  from  the 
Kuvernment  to  the  said  Wilcox,  and  no 
conveyance  by  him  of  such  title,  acquired 
on  the  28tb  of  April,  1858,  by  hia  deed  from 
Hud^^os,  recorded  July  6. 1858.  to  anybody; 
that  there  also  appeared  upon  the  rec- 
ords at  that  time  a  deed  from  William  Z. 
Cook,  conveying  the  premises  to  one 
Hnlda  Anthony,  dated  October  24, 1862. 
and  recorded  May  1, 1863;  also  a  tax  deed 
to  Adam  Weaver.  Novembw  1,  1866,  for 
taxes  of  1858  and  1859;  a  tax  deed  to 
Adam  Weaver,  October  27. 1866,  tor  taxes 
of  1861  and  1862.  and  a  quitclaim  deed  from 
Weaver  to  the  plaintiff,  D.  M.  Anthony, 
of  September  15, 1868;  also  a  tax  deed  from 
the  collector  to  plaintiff,  D.  M.  Anthony, 
ol  date  December  2. 1869,  for  the  taxes  of 
18K6,  and  one  to  D.  M.  Anthony,  of  date 
Decembers.  1869,  for  the  taxes  of  1866;  all 
recorded  at  the  time  they  were  made. 
That  Bruce  Wilcox  died  some  time  prior 
to  18S4,  and  when  in  thatyear  Woodward 
put  upon  record  the  quitclaim  deed  from 
Ms  widow  and  heirs  at  law  the  record 
showed  the  leeal  title  to  the  premises  to 
be  in  him.  Woodward,  with  a  poaalble 
claim  in  the  plaintiff  to  the  land  under  his 
tax  deeds;  none  of  which,  however.  It 
waa  conceded  on  the  trial,  conveyed  any 
title.  When  in  Jnly,  1888,  the  defendants 
Reed  and  Beal  purchased  the  premises 
from  Woodward,  he  and  those  claiming; 
under  him  had  been  In  possession  of  the 
nremisea  for  more  than  four  years,  and 
the  recorda  showed  the  legal  title  to  be 
then  in  him,  no  conveyances  thereof  hav- 
ing l)een  recorded  since  1884,  except  those 
from  and  to  Woodward,  mentioned  in  the 
answer  of  Reetl.  That  they  paid  Wood- 
ward a  valuable  cooslderation  for  the 
lands,  and  each  received  a  deed  from  blm 
for  the  portion  he  bought,  placed  bis  deed 
upon  record,  and  went  into  poHsesslon 
under  the  same,  and  so  remained  In  pos- 
aesslon  until  this  proceeding  was  com* 
mence<l  on  the  14th  of  November.  1888. 
Upon  this  state  of  the  land  records  and 
conceded  facts  the  petitioner  introduced 
in  evidence  a  qultclalui  deed  from  Hulda 
Anthony  tu  bimseir.  dated  April  8,  1S«9, 
and  a  warrauty  deed  from  her  to  himself. 
dated  October  31.  1889,  conveying  the 
premiMS,  neither  of  which  deeds  had 
recorded  when  this  proceeding  was 


eommeoced ;  and,  for  the  purpose  of  prov- 
ing the  allegations  of  the  petition  In  re- 
gard to  the  execution  and  delivery  of  a 
quitclaim  deed  by  Bruce  Wlicox  and  wif» 
to  William  Z.  Cook,  introduced  depoai- 
tions  of  Mrs.  Abigail  D.  Wilcox  and  blm- 
aelf. 

Mra.  Wilcox  testified  that  Cook  waa  her 
brother.  That  in  the  yeara  1858to]86S 
be  waa  residing  in  Cheater,  and  abe  In  Chi- 
cago, III.  That  she  knew  of  a  conveyance 
by  Bruce  Wilcox  and  herself,  she  thinks 
in  or  abont  the  year  1862,  of  some  land  In 
MlMaonri  to  Couk,  und  In  regard  thereto 
testified  as  follows  in  chief:  "Question. 
Just  state  who  your  brother  was.  An- 
swer. Wm.  Z.  Cook.  He  put  the  land 
Into  Mr.  Wilcox's  name.  Then  we  did  not 
know  about  that,  until  be  wished  to  dia- 
poae  of  It,  and  he  brought  it  to  us, — the 
deed;  it  waaa quitclaim  deed, — wishing  us 
to  convey  It  back  to  him.  Q.  Before  that 
time,  Mrs.  Wilcox,  had  you  or  Mr.  Wilcox 
ever  seen  the  deed  of  the  land  to  Mr.  Wil. 
cox?  A.  Not  before  that  time;  no,  air. 
Q.  lATas  that  deed  to  Mr.  Wilcox  ever  de- 
livered to  him?  A.  No,  sir,  it  was  never 
delivered  to  him.  He  never  bad  it.  Q. 
State  whether  or  not  Mr.  Wllllnm  Z.  Cook, 
at  the  time  you  apeak  of,  had  thia  deed, 
conveying  the  land  to  Mr.  Wilcox.  A. 
He  had  the  deed  for  na  to  aign,  to  convey 
it  back  to  him.  That  waa  the  deed  h» 
bad.  Q.  Did  you  see  the  other  deed  at 
that  time?  A.  I  think  we  did  aee  It  at 
that  time.  Q.  State  whether  or  not  you. 
aigned  that  quitclaim  deed  that  yuu  apeak 
of.  A.  We  both  aigned  It.  It  was  before 
a  notary  public,  but  I  don't  remember 
who  it  was  before  now.  Q.  Well,  the 
nearest  that  yon  can  get  it.  where  did  the 
notary  reside  at  that  time?  A.  Well,  we 
were  keeping  bnurders  at  100  Madison 
street,— about  100  boarders, — and  we  baA 
quite  a  number  of  notaries  public  there; 
and  we  had  several  lawyers  there,  too.  at 
the  time;  and  it  was  signed  before  one  of 
these,  but  1  don't  remember  which  one. 
Q.  Do  you  remember  the  notary  public- 
putting  bis  seal  and  bis  certificate  on 
the  deed?  A.  I  remember  of  having  the- 
business  properly  transacted.  I  remem- 
ber the  seal.  I  remember  that.  I  don't 
remember  the  man's  name, — what  it  waa; 
but  I  remember  it  was  properly  dona  then. 
Q.  At  that  time  did  you  have  any  conver- 
sation with  Mr.  Cook  or  Mr.  Wilcox  in 
relation  with  whom  he  was  doing  that, 
or  who  he  was  trading  with?  A.  Mr. 
Cook  said  be  waa  going  to  make  aoms 
trade  with  blm.  He  said  it  was  in  our 
name,  and  be  wished  ua  to  sign  the  deed, 
BO  he  could  make  a  trade.  U-  Did  he  state 
who  he  was  trading  with?  A.  Well,  I 
think  It  was  Mr.  Anthony.  Q.  Do  yon 
remember  that  name?  A.  I  remember 
the  name;  yes. sir.  It  was  some  one  east. 
We  did  not  know  it  waa  in  .our  name  un- 
til be  brought  the  deed  for  ua  to  sign- 
again  to  convey  it  back.  Q.  After  algn- 
ing  this  deed  conveying  it  to  Mr.  Cook, 
what  waadone  with  that  deed?  A.  Well, 
it  was  given  to  Mr.  Cook.  Q.  State- 
whether  you  or  your  husband  ever  pai(> 
anything  for  that  land.  A.  No,  we  never 
paid  anything  for  it.  Q.  State  whether 
joo   ceceivad   anything    when   yoo  coo- 
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veyed  It  to  Mr.  Cook.  A.  No,  sir;  we 
never  received  anything;.  Q.  Now,  what 
was  thifi  land,  as  near  as  yoo  can  remem- 
ber? Wbere  was  It  located?  A.  It  wa8 
in  MisBourl.  It  was  wild  land.  That  is 
all  I  know  about  It."  And  on  rross- 
examlnatlon:  "Q.  Was  there  any  other 
land  ronveyed  to  yoar  husband  besides 
this  northeast  qaartcr?  A.  Not  that 
I  know  of.  Q.  Did  you  ever  make  any 
other  deed  to  any  other  person  of  land 
that  Mr.  Cook  had  placed  In  your  hus- 
band's name?  A.  No.  Q.  You  think  yon 
are  certain  about  that,  are  you.  Mrs. 
Wilcox?  A.  Well,  I  don't  remember  bav- 
in;; signed  any  other  deed,  and  I  don't 
know  of  any  other.  I  think  I  should  re- 
member it  i(  I  bad.  I  remember  that  per- 
fectly well." 

The  foreKOlnjc  extracts  disclose  the  sub- 
stance of  Mrs.  Wilcox's  evidence  as  to  the 
execution  of  the  alleged  deed,  and  in  con- 
nection therewith  it  may  be  as  well  to 
note  that  the  land  records  of  Audrain 
county  disclose  the  tact  that  on  the  23d 
of  Sept»mber,  185H,  she  and  her  husband 
had  made  a  deed  to  Kamuel  Pettingail, 
of  New  York,  for  land  in  section  2.5.  town- 
ship 63,  range  7,  in  said  county,  which 
deed  was  recorded  November  8, 18^. 

The  plaintiff  testified  that  in  the  tall  of 
1862  he  was  residing  in  Rochester.  N.  Y., 
engaged  in  the  nursery  business;  that  In 
the  fall  Cook  came  to  him  there,  from 
Sterling,  III.,  to  buy  numery  stock:  and 
then  proceeded  as  follows:  "Question. 
What,  If  any,  trade  was  made  between 
you  and  Cook  at  that  time?  Answer. 
After  considerable  negotiations,  we  agreed 
on  the  purchase.  Q.  Did  you  see  In  his 
possession  at  that  time  any  deed  for  land 
in  this  county, and,  II  bo,  what?  and  state 
what  the  land  was.  A.  I  purchased  a 
piece  of  land  from  him.  He  showed  m« 
an  abstract  showing  chain  of  title  down 
to  Brnce  Wilcox,  and  he  showed  me  Bruce 
Wllcux  and  wife's  deed  to  htm.  He  bad 
that  deed.  Q.  What,  if  any,  examination 
did  you  make  of  It?  A.  The  trade  was 
made,  and  he  gave  me  the  deed  which  yon 
have  put  in  evirlence.  Q.  When  tlie  trade 
was  made  he  gave  you  the  deed  from  W. 
Z.  Cook  to  Hnlda  Anthony?  A.  Yes,  sir. 
She  was  my  mother,  and  he  gave  me  the 
deed  from  Wilcox  to  Cook.  Q.  Did  yon 
examine  the  deed  from  Wilcox  to  Cook? 
A.  Yes,  sir.  I  examined  both  of  the  deeds, 
to  see  if  they  agreed  with  the  description 
in  the  abstract;  and  the  description  in 
the  Wilcox  deed  agreed  with  the  one  Cook 
bad  in  his  possession.  Q.  Whose  name 
was  signed  to  that?  A.  Bruce  Wilcox. 
The  abstract  exhibited  the  title  in  Bruce 
Wilcox,  and  this  deed  was  signed  by 
Bruce  Wilcox.  Q.  Was  It  acknowledged? 
A.  Yes,  sir.  Q.  What  did  it  have  in  it? 
A.  It  was  a  quitclaim  deed.  I  examined 
it,  and  thought  it  was  sufficient  to  con- 
vey the  property.  Q.  What  was  done 
with  it?  A.  i  saw  it  was  not  recorded, 
and  told  Cook  It  was  his  business  to  have 
It  recorded.  He  agreed  to  have  It  done, 
and  I  gave  it  to  him  for  that  purpose. 
Cook  took  It  under  agreement  to  send  It 
out  bere  and  have  It  recorded."  Witness 
on  cross-examination  testified  as  follows: 
"Q.  When  did  70a  first  find  out  that  be 


bad  not  done  so?  A.  A  number  of  years 
afterwards.  I  think  about  eight  yeans  aft- 
erwards. Q.  You  fonnd  it  out  about 
1870?  A.  Something  llk»  that  •  •  • 
Q.  How  many  times  did  you  see  William 
Z.Cook?  A.  He  was  at  Rochester  a  num- 
ber of  days,  perhaps  weeks.  I  saw  him 
nearly  every  day,  I  suppose.  Q.  Did  he 
have  his  wife  with  him?  A.  No,  sir.  Q. 
Did  you  and  he  have  negotiations  for  a 
trade  on  hand  before  be  got  there?  A. 
Yes,  sir.  He  wished  to  purchase  nursery 
stock.  Q.  Aud  give  you  the  land?  A.  I 
am  not  sure  whether  be  wrote  about  the 
land  before  he  came.  Q.  You  had  no 
trade  consummated  before  be  got  there? 
A.  No,  sir.  Q.  That  Is  the  only  trip  he 
ever  made  to  Rochester?  A.  I  don't 
know.  Q.  He  was  there  In  '62.  What 
time  of  year  was  it?  A.  In  the  fall.  Q. 
Now,  it  appears  that  this  deed  from  Wil- 
liam Z.  Cook  to  Hulda  Anthony  was  ac- 
knowledged in  Whiteside  county,  Illinois. 
If  there  waH  no  trade  negotiated  before 
became,  howls  it  that  that  was  done? 
A.  I  don't  know.    •    •    •" 

The  foregoing  Is  substantially  all  the  ev- 
idence tending  to  prove  the  execution  of 
the  alleged  quitclaim  deed  from  Wilcox 
and  wife  to  Cook.  The  petitioner  then 
supplemented  this  evidence  by  introducing 
evidence  tending  to  prove  that  at  the  time 
of  the  trial  Cook  was  alive,  and  resided 
in  California,  and  was  Insane,  and  bad 
been  insane  since  February,  188tt;  that 
Woodward  obtained  the  quitclaim  deeds 
to  him  from  Mrs.  Wilcox  and  children 
without  any  consideration,  by  represents 
ing  to  them  that  in  a  former  deed  made  by 
Wilcox  and  wife  to  some  one,  (whose  in- 
terest he  represented,)  conveying  the  prem> 
Isee,  a  mistake  was  made  In  the  descrip- 
tion, and  that  to  correct  such  supposed 
mistake  was  the  only  Inducement  or  con- 
sideration for  said  deeds.  The  defendants 
Reed  and  Beal  Introduced  evidence  tend- 
ing to  prove  that  Woodward  paid  the 
Wilcoxes  $800  for  their  quitclaim  deeds; 
that  they  purchased  from  Woodward  in 
good  faith,  paying  full  value  for  the  lauds, 
relying  upon  his  title  as  it  appeared  upon 
the  land  records  of  the  county,  after  hav- 
ing had  the  same  examined  by  counsel 
learned  in  the  law,  who  ad  vised  them  that 
the  title  to  the  land  was  In  him,  and 
without  any  knowledge  whatever  of  any 
deed  having  l>een  made  from  Wilcox  and 
wife  to  Cook;  that,  while  they  knew  that 
the  plaintiff  made  a  claim  to  the  land  be- 
fore and  at  the  time  they  bonght,  they  did 
not  suppose  it  rested  upon  any  other  basis 
than  thu  title.  If  any,  that  appeared  to  be 
In  hini  upon  the  land  records  of  the  coun- 
ty. There  was  other  evidence  tending  to 
prove  that  the  land  was  known  in  the 
neighborhood  as  the  "Anthony  Land," 
and  was  so  designated  on  a  map  of  the 
county.  The  court,  upon  this  state  of  the 
evidence,  fonnd  for  the  defendants,  that 
the  plaintiff  was  not  entitled  to  the  relief 
sought  by  his  petition,  dismissed  the 
same,  and  rendered  Judgment  against  him 
for  costs,  from  which  he  appeals  to  this 
court. 

This  is  a  case  of  the  first  Impression  with 
us.  The  act  upon  which  it  is  based  was 
first  enacted  in  1873,  under  the  title  of  "An 
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act  to  eatabHsh  evidence  of  title  tn  real 
propprtj,  and  to  rmitore  the  records  of 
theaanie,  and  to  provide  for  tbe  record- 
4ug  of  deeds."  This  act,  approved  March 
2K,  187S,  (idms  Acts,  p.  48.)  was  carried 
bodily  Into  tbe  Revision  of  1R79,  as  article 
4,  c.  68.  tbe  title  of  tbe  chapter  being,  "Of 
tbe  perpetuation  of  tPMtimony,  establisb- 
1ns  land  boondaries',  supplying  records, 
tvtnblishlag  land  titles,"  and  into  Rev. St. 
ISSO.  as  article  4,  c.  169,  the  title  of  the 
chapter  being,  "Testimony;  perpetuation 
of,"  and  the  Mubtitle  of  the  article,  "fiatal)- 
li8bint«  land  titles."  Tbe  case  in  band 
seems  to  have  t>een  tried  bt;1ow,  and  Is  ar- 
gued here,  as  if  It  was  an  action  Dy  tbe  pe- 
titioner against  Reed  and  Beal  to  try  title. 
And  from  the  general  finding  of  the  court 
ilisnilSHing  tbe  petition  It  Is  Impossible  to 
tell  whether  its  action  was  predicated  up- 
on tbe  conviction  that  the  evidence  of  the 
petitioner  was  Insufficient  to  provethe  ez- 
ecDtlon  of  the  alleged  lost  deed  Ircfta  Wll- 
«ox  and  wife  to  Cook  In  1862,  or  upon  a 
Snding  that  It  was  sufficient  for  that  pur- 
pose, but  that,  as  against  these  two  de- 
fendants, such  Instrument  was  not  valid 
under  the  registry  act.  After  a  very  care- 
ful consideration  of  the  provisions  of  this 
act.  In  which  it  must  be  confessed  the 
meaningof  tbelogislatare  in  many  respects 
is  not  always  made  clearly  apparent,  in 
unmistakable  terms,  we  are  of  tbe  opinion 
tbat  the  theory  that  a  proceeding  com- 
menced under  this  act  can  be  used  as,  or 
converted  Into,  an  action  to  try  tbe  title 
to  real  estate  between  conflicting  claim- 
ants IB  a  mistaken  conception  of  its  scope 
and  purpose;  the  whole  of  which,  it  seems 
to  OS,  is  lucidly  and  tersely  expressed  In 
the  title  of  the  original  act  to  be  "  to  es- 
tabMsb  evidence  of  title  to  real  property, 
and  to  restore  tbe  records  of  the  same." 
Wltfaont  going  Into  an  analysis  in  detail 
of  its  several  lengthy  and  verbose  pro- 
visions, this  conclusion  would  seem  to  flow 
from  the  consideration  ot  the  nutare  and 
object  of  the  proceeding:  It  Is  eonflned  to 
such  persons  as  may  claim  an  estate  or  in- 
terest In  land  "  whose  deeds,  mortgages, 
or  other  written  evidence  of  title  or  In  ter- 
«8t,  or  the  record  thereof,  have  been  lost 
or  destroyed."  Any  such  person  may  in- 
atttnte  the  proceeding,  whether  In  or  out 
of  possession,  by  flling  a  petition  verified 
by  affidavit  In  the  circuit  court  ot  tbe 
county  in  which  the  land  Is  situate,  set- 
ting forth  therein  a  description  of  tbe 
land,  the  nature  and  extent  of  bis  interest 
or  estate  therein,  a  descriptlt)n  of  his  lost 
deed,  mortgage,  or  other  evidence  of  title, 
and  the  name  of  the  person  who  executed 
the  same,  and  tbe  Interest  or  estate  con- 
veyed therein  to  the  claimant,  the  manner 
to  which  his  deed  or  other  evidence  of  title 
was  lost  or  destroyed,  and  praying  tbe 
court  to  bear  and  make  a  record  of  such 
evidence  as  the  petitioner  may  produce 
toucbing  or  concerning  his  alleged  estate 
or  interest  in  said  lands.  The  petition  is 
served  by  causing  a  notice  to  be  published 
in  some  newspaper  published  in  the  county 
wheretbecanselspendlng,  addresHedto  all 
whom  it  may  concern,  for  four  consecutive 
weeks,  the  last  Insertion  to  be  four  weeks 
before  a  regular  term  of  said  court,  and, 
If  any  person  is  in  possession  of  the  land, 


by  serving  a  copy  of  such  notice  upon  him 
at  least  20  days  previous  to  said  regular 
term  subsequent  to  tbe  publication  of  said 
notice.  At  tbe  next  term  of  sucli  court 
after  the  publication  of  such  notice  the  pe- 
titloner  may  submit  such  evidence  or 
proof  of  title  or  interest  to  or  in  tbe  lands 
described  In  tbe  petition  as  be  may  be 
able,  and  concerning  the  loss  or  destruc- 
tion of  bts  deed  or  other  evidence  ot  title 
to  said  land,  and  any  person  who  may 
claim  an  Interest  or  estate  ad  verse  to  that 
alleged  in  the  petition  may  appear  and  an- 
swer tbe  petition,  and  resist  tbe  claims  of 
the  petitioner,  and  may  submit  such  evi- 
dence or  proof  of  bis  estate  or  interest  in 
tbe  land  as  he  may  desire.  Nevertbeiess, 
ir  upon  a  final  bearing  the  court  shall  flu  J 
the  allegations  of  the  petition  to  bd  sub- 
stantially proved,  it  shall  order  a  decree 
adJudgluK  said  petitioner  to  be  seised  of 
an  interest  and  estate  In  the  land  accord- 
ing to  tbe  allegations  and  prayer  of  the 
petitioner.  In  this  connection  it  will  be 
observed  that  the  petitioner  is  to  have  bis 
decree,  whatever  Interest  or  estate  the  an- 
swering claimant  may  show  in  the  land, 
unless  his  evidence  shall  have  the  effect  of 
disproving  the  allegailons  ot  the  petition ; 
and  when  such  decree  Is  rendered  it  is 
made  conclusive  against  all  persons  who 
may  have  appeared  and  answered  or  have 
been  personally  served  with  notice,  and 
prima  faele  evidence  against  all  other  per- 
sons claiming  the  premises  from  the  time 
of  entering  said  decree,  against  whom  it 
is  also  mude  conclnsive,  (with  a  reserva- 
tion to  those  under  disability  of  a  like 
time  after  their  disabilities  are  removed,) 
wbo  do  not  within  two  years  alter  the 
entry  ot  the  decree  appear  and  file  a  mo- 
tion to  have  the  decree  opened,  when  evi- 
dence touching  such  otber  persons'  Inter- 
est in  the  land  may  be  heard,  and  such  de- 
cree modified  according  to  the  evidence; 
and  when  a  certified  ropy  ot  such  decree 
shall  have  been  recorded  in  tbe  office  of 
the  registt^rol  deeds  ot  the  county  in  which 
the  land  is  situate,  a  certified  copy  there- 
of or  ot  the  record  thereof  may  l;e  read  In 
evidence  in  all  courts  and  Judicial  proceed- 
ings in  this  state.  Now,  what  shall  sucb 
decree  be  conclusive  evidence  of?  Surely 
the  draughtsman  could  not  have  meant 
that  it  should  be  conclusive  evidence  tbat 
at  tbe  date  of  tbe  decree  the  title  to  tbe 
land  or  to  the  Interest  or  estate  which  he 
claimed  tburein  was  In  the  petitioner,  but 
conclusive  evidence  of  tbe  tacts  alleged  In 
his  petition,  and  which  the  court  found  to 
be  true  as  to  the  execution,  loss,  or  de- 
struction of  tbe  Instroment  under  which 
he  claimed,  and  tbe  Interest  thereby  con- 
veyed. To  hold  otherwise  would  be  to 
bold  that  tbe  legislature  bad,  under  tbe 
guise  ot  an  act  to  perpetuate  testimony. 
In  tact  Introduced  a  new  and  unheard-of 
action  to  try  title  to  real  estate  by  publi- 
cation in  favor  of  tbat  class  of  citisens  wbo 
may  have  had  the  misfortune  to  lose  a 
muniment  of  their  title  to  land,  and  ot 
which  they,  or  those  under  whom  they 
claim,  may  or  may  not  ever  have  been  in 
possession.  The  profession  would  doubt- 
less be  astonished  to  learn  tbat  such  was 
the  case;  and,  although  tbe  form  ot  ex- 
pression used  in  some  of  tbe  provisions  of 
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the  act  aeemB  to  give  countenance  to  BOisb 
a  coDBtructlon,  w(>  do  not  believe  that 
Bucb  wae  the  Intention  o(  the  leifiBlatare. 
The  anibiguit>  of  the  act  In  Home  meas- 
are  aeems  to  have  grown  out  of  the  fact 
that  the  drauKhtsman,  having  particular- 
ly in  mind  tlie  lose  ol  a  conveyance  made 
directly  to  the  petitioner,  aometlmeei, 
when  Bpeaiiing  of  the  interest  or  estate  in 
the  land  thereby  conveyed,  characterises 
it  absolutely  aa  the  estate,  interest,  or  ti- 
tle of  the  petitioner.  If  our  cciustractlon 
of  this  statute  t>e  correct,  it  follows  that 
the  court  committed  no  error  In  strilting 
out  the  allegations  in  the  supplemental 
petition  as  to  the  title,  it  any,  acquired  by 
tiim  from  two  ol  the  children  of  Uruce 
AVilcoz  after  this  proceeding  was  com- 
menced; but  that  it  did  commit  error  in 
dinmlssing  the  petition  without  making 
any,  except  a  general,  finding  tor  The  de- 
fendants. Upon  the  pleadings  and  the  le- 
gitimate evidence  in  the  case  (which,  from 
the  peculiarity  of  tlie  proceeding,  hare 
been  ^et  out  more  at  length  than  is  our 
custom)  the  court  should  have  made  a 
flndlng  setting  out  the  facts  found  to  be 
true  touching  the  execution  of  the  alleged 
deed  and  its  loss,  determined  whether  or 
not  those  facts  were  BufUcient  to  prove 
the  execution  of  the  deed  and  its  loss,  and, 
tf  found  to  be  sufficient,  declared  the  es- 
tate or  interest  thereby  conveyed,  and,  U 
tonnd  not  to  be  sufflcient,  to  have  so  de- 
clared, and  then  dismissed  the  bill.  For 
this  error,  the  judgment  will  have  to  be 
reveraed,  and  the  cause  remanded  to  be 
proceeded  with  in  accordance  with  the 
TlewH  herein  ezpresHed.    All  concur. 


State  t.  Loomis  et  at. 

(Supreme  Cowrt  of  MUaovrl,  DMsion  Ko.  t. 
dct  10,  1893.) 

COMSTITUnONAI.    LaW  —  SPECIAI.    liBAISLATIOS  — 

Patmknt  of  WAOsg— Ordeb  on  Stokb— Limit- 
iHO  Right  o»  Contract— Rvimsce. 

l.Hey.  St.  1889.  {  7058,  provides  that  It 
shall  not  be  lawful  for  any  corporation,  person, 
or  firm  engaged  in  manufacturing  or  mining  to 
issue  for  the  payment  of  wages  any  order, 
check,  or  other  token  of  indebtedness,  payable 
otherwise  than  in  lawfnl  money,  unless  the 
same  is  negotiable  and  redeemable  at  its  face 
raiiie,  in  cadi,  or  in  good^  at  the  option  of  the 
holder,  at  the  store  or  other  place  of  business 
of  thv!  corporation  or  firm.  Bad,  that  tliis  was 
not  such  class  legislation  as  infringed  upon  the 
constitutional  right  of  all  to  eqiial  protection 
of  the  laws,  all  persons  subject  to  the  legisla- 
tion being  treated  alike  under  Uke  cirenmstances 
and  conditions. 

?..  Such  a  statute  is  not  an  attempt  by  the 
legislature  to  limit  the  right  of  contract,  but 
simply  to  prescribe  its  form  in  certain  contin- 
gencies. 

3.  Such  statute  does  not  violate  Bill  of 
lUghts,  %  4,  declulng  "that  all  constitutional 
goTcmment  is  Intended  to  promote  the  general 
welfare  of  the  people;  that  all  persons  nsTe  a 
natural  right  to  life,  liberty,  and  the  mjoyment 
of  the  gains  of  their  own  industi^;  that  to  give 
security  to  these  tluugs  is  the  principal  olfice  of 
government,  and  that,  when  gorernmcnt  does 
not  confer  this  security,  it  fails  of  its  chief  de- 
sign." 

4.  Where  Die  evidence  showed  that  defend- 
ants issued  to  an  employe  a  coopon  check  book 
f or  $S  in  i»ymeitt  of  waxes,  wliidi  stated  that 


tite  book  was  good  for  merchandise  at  defend- 
ant's store  when  presented  by  the  employe, 
and  it  appeared  that  the  amount  of  the  coupons 
was  deducted  from  the  employe's  wages,  anii 
charged  to  bim,  the  evidence  was  sufficient 
to  prove  a  violation  of  tlie  statute. 

Appeal  from  circuit  court,  Macon  coun- 
ty ;  A.NDRBW  Eluro.n,  Judge. 

Wesley  Loomia,  Ezva  Snlvely,  and  I^ewis 
.r.  Lioomls  were  convicted  of  a  violation  of 
a  statute,  and  appeal.    Affirmed. 

Djsurt  &  Ailtcbell,  for  appellants.  Tb» 
A  ttoruey  Oeoeral,  tor  the  State. 

Thomas,  J     The  defendants  were  tried 
upon  an  Information  filed  by  the  prosecot- 
ing  attorney  in  the  circuit  court  ot  laacon 
county  for  issuing  a  check  or  evidence  of 
ludebtednesB  in  payment  ot  wagEes  of  la- 
bor, in  violation  of  the  following  sections 
of  the  Revised  Statutea  of  188S:  "Sec. 7058. 
It  shall  not  be  lawful  for  any  corporation, 
persout  or  firm  engaged  in  manufacfuring 
or  mining  in  this  state  to  Issue,  pay  out, 
or  circulate  tor  payment  of  tliu  wages  of 
labor   any   order,   check,    memorandum, 
token,  or  evidence  of  indebtedness,  pay- 
able in  whole  or  In  part  otherwise  than  in 
lawful  money  n(  the  Duited  States,  anless 
the  same  is  negotiable  and  redeemable  at 
its  face  value,  without  discount,  in  cash, 
or  in  goods,  wares,  or  merchandise,  or 
supplies,  St  the  option  of  the  holder,  at 
tlie  store  or  other  placeof  busineHS  ot  sucb 
firm,  person,  or  corporation,  or  at  the 
store  ot  any  other  person  on  whom  such 
paper  may  be  drawn,  where  goods,  wares, 
or  merchandise  are  kept  for  sale,  solil,  or 
exchanged;  and  the  person  who,  or  cor- 
poration, firm,  or  company  whicb,  may 
issue  any  such  order,  check,  memorandum, 
token,  or  other  evidence  ol  Indebtedness, 
shall,    upon    presentation    and    demand, 
within  thirty  days  from  date  or  delivery 
thereof,  redeem  the  same  in  goods,  wares. 
merchandlBe,  or  supplies  at  the  current 
cash  market  price  tor  like  goods,  wares. 
merchandise,    or   Buppliea,    or   In    lawful 
money  of  the  Cnited  States,  as  may  be  de- 
manded by  the  bolder  ot  any  such  order, 
memorandum,  token,  or  other  evidence  of 
indebtednesH:  provided,  that  if  said  cor- 
poration, person,  or  tirm  engaged  as  speci- 
fied in  this  section  have  a  regular  pay  day 
once  in  every  thirty  days,  tlien  said  cor- 
poration, person,  or  firm  Bball  not  be  re- 
quired to  redeem  such  token  or  evidence 
ol  indebtedness  lo  cash  until  the  first  pay 
day  alter  the  same  become  payable,  as 
herein   provided,  and  such   token   or  evi- 
dence of  indebtednemi  shall    be  presentei) 
tor  payment  in  cash  only  on  such  pay 
days."    "Sec.  7U60.  Any  officer  or  iiKent  of 
any  corporation,  or  any  person,  Hrni,  or 
company  engaged  in  the  business  of  manu- 
facturing or  mining  in  this  state,  vrho,  liy 
themselves  or  agent,  shall  issue  or  circu- 
late In  payment  for  wages  ot  lal>or  any  or- 
der, check,  roemnrandnm,  token,  or  evi- 
dence ot  indebtedne«8,  payable  in  whole  or 
in  part  ntharwise  than  in  lawful  mnoey 
ot  the  United  States,  without  being  neicu- 
tiable  and  payable  at  the  option  of  the 
holder  in  goods,  wares,  merchandise,  sup- 
plies, or  lawful  money  of  theUnited  Statex, 
as  required   by  section  7058  ot  this  artirle. 
or  who  shall  fail  to  redeem  the  Harae  whiu 
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presented  for  payment  witbin  thirty  days 
from  date  or  delivery  tbereof,  by  said  com- 
pany or  its  aKentR  at  hl8  or  their  office  or 
filace  of  bnalneBS,  In  la wfal  money  of  the 
dilted  Htatefl,  or  who  abali  compel  or  at- 
tempt to  coerce  any  employe  of  any  such 
«orporatlon,  person,  firm,  or  company  to 
purcbasv  goods,  wares,  mprcbandise,  or 
«appll«8  from  any  particular  person,  firm, 
or  corporation,  Hhall  be  guilty  ot  a  misde- 
meanor, and,  on  conviction  thereof,  shall 
t>e  lined  not  less  than  ten  nor  more  than 
five  hundred  dollars  for  each  and  every 
such  offense.  * 

Upon  trial  had  before  the  court  without 
a  jury  the  evidence  tended  to  show  that 
-defendants. underthe  firm  name  of  Loomls 
A  Snively,  were  engaged  in  mining  cual  in 
Macon  county;  that  Peter  Daniels  was 
«niployed  to  labor  fortbem ;  that  prior  to 
the  month  of  Feltruary,  1891,  said   Daniels 
became  Indebted  to  defendants  in  the  sum 
of  at>oat  $88  in  their  store  which  they  kept 
in   connection   with  their   mining  opera- 
tions; that  on  the  18th  day  of  February, 
1891,  Daniels  bad  earned  on  the  current 
month's  wages  the  sum  of  95.50  in  excess 
of  his  pnrchaBesfor  that  month;  that  on 
that  day  defendants,  at  bis  request,  issued 
and  delivered  to  him  a  coupon  chcci:  boolc, 
nslns  a  printed  form.    On  the  first  page  of 
the  cover  ot  this  book  Is  the  following: 
**  Loomls  ft  Snively  Credit  Coupon  Cb6ck 
Book.    No.  807.    f5.00.    Issned  by  U.  V. 
Oorton.    Check  ^18-1891.    Thecouponsin 
tills   boot:  are  not  good  If  detached,  and 
are  payable  In  merchandise  when  present- 
ed by  P.  Daniels. "    On  the  second  page  ot 
the  cover  Is  the  following:  "Special  No- 
tice.    It   most   be   distinctly  understood 
that  these  coupons  are  redeemable  in  such 
articles  as  are  for  sale  when  presented. 
Covers  mast  be  surrendered  with  last  cou- 
pon.   Clerks  will  retnrn  all  canceled  cou- 
pons  and   covers  to   office  dally."    The 
coupons  were  for  6, 10,  and'  26  cents,  ag- 
gregatlDg  f3.    The  6-cent  coupon  was  as 
follows:  "Coupon  A.  S07.    Oood  for  mer- 
chandise   at    our   8tore<i.     5.  Loomls   ft 
iSnively.    Not  transferable.    Not  good,  if 
detached."    The  other   coupons  were  in 
the  same  form  except  that  10  and  25  were 
respectively  substituted  forS.    Daniels  In- 
dorsed  the  book,  and  delivered  it  to  C.  C. 
Burse.    John  R.  Hughes  obtained  It.  and 
he  delivered  It  to  Thomas  W.  Williams,  a 
merchant,  for  goods  sold  him.  and  the  lat- 
ter presented  It  In  April,  1891,  tu  defend- 
ants for  payment,  which  was  refused,  on 
the  ground  that  it  was  not  intended  when 
issned  that  It  sbonid  be  paid  in  cash ;  and 
that,  when  settlement  was  made  with  the 
laborers,  the  coupon  books  issued  to  them 
were   deducted    from    the   amounts   due 
tbem,  respectively,  and  the  balance  was 
paid  in  cash.    At  the  concliiMion  of  the  evi- 
lence  the  defendants  asked  the  court  by 
way  ot  instruction  to  discharge  them,  for 
the  reason  that  the  information  failed  to 
charge  them  with  any  crime,  and  for  the 
reason  that  the  provisions  of  the  statute 
on  wiilch  the  information  Is  founded  is  nn- 
ronstltutionRl   and   void,    which    was  re- 
(UMed  by  the  court,  and   the  defendants  at 
the  time  dniy  excepted  and  saved  their  ex- 
ception.    The    court    found    defendants 
g>>'!ty,  and  aaseassd  their  punishment  at 


a  One  of  $10,  and  entered  Judgment  accord- 
ingly. 

A  constitational  question  having  been 
thus  raised,  defendants  took  an  appeal  to 
this  court,  and  for  a  reversal  of  the  Judg- 
ment of  the  lower  court  they  urge  two 
propositions:  (1)  That  sections  7058  and 
7060,snprn,  "are  repugnant  to  the  natural 
rights  of  the  individual,  and  are  examples 
of  paternalism  and  class  legislation  of  the 
worst  sort,"  and  are  In  conflict  with  sec- 
tion 4  of  our  bill  of  rights,  which  is  in 
these  w.ords:  "That  all  constitutional 
government  Is  Intended  to  promote  the 
general  welfare  of  the  people ;  that  all  per- 
sons have  a  natural  right  to  life,  liberty, 
and  the  enjoyment  of  the  gains  of  their 
own  industry;  that  to  give  security  to 
these  things  is  the  principal  office  of  gov- 
ernment, and  that,  when  government  does 
not  confer  this  security.  It  falls  of  its  chief 
design."  And  12)  that  the  evidence  falls 
to  show  a  violation  of  the  statute.  We 
have  given  these  propositions  a  most  ex- 
haustive consideration,  and  our  conclu- 
sion is  that  neither  one  Is  tenable,  and  we 
will  proceed  to  give  our  reasons  therefor. 

The  first  proposition  involves  a  discus- 
sion of  the  fuuctions  and  limitations  of 
government,  and  the  rights,  duties,  and 
obligations  of  the  Individual  as  a  member 
of  society;  and  in  its  support  defendants 
cite  aodcbarles  v.  Wigeman,  118  Pa.  8t. 
481.6  Atl.  Kep.  854;  tJtate  v.  Goodwill.  38 
W.  Va.  179.  10  S.  E.  Rep.  285;  8tatH  v.  Coal 
ft  Coke  Co.,  83  W.  Va.  188, 10  8.  E.  Rep. 
288;  Cora.  v.  Perry.  (Mass.)  28  N.  E.  Rep. 
1128;  Frorer  v.  People.  (III.  Sup.)  81  N.  E. 
Rep.  395;  MlUett  v.  People,  117  lU.  294,  7 
N.  £  Rep.  631;  and  an  article  by  D.  U. 
Pingrpy,  34  Cent.  Law  J.  91.  In  the  Penn- 
sylvania case  Wigeman  sought  to  recover 
wages  earned  by  him  as  an  employe  of 
Godcbarles  ft  Co.,  who  were  manufac- 
turers of  nails  at  Milton,  Pa.  During  the 
time  of  his  erai^loyment  the  plaintiff  asked 
for  and  received  from  defendants  orders  on 
different  parties  for  the  purchase  of  coal 
and  other  articles,  which  orders  were  hon- 
ored by  the  parties  on  whom  they  ware 
drawn,  and  defendants  afterwards  paid 
tbem.  The  trial  court  ruled  tbat  these  or- 
ders, payable  in  goods  or  anything  other 
than  money,  were  void  nnder  the  act  of  as- 
sembly of  June,  1881,  and  could  not  be 
used  by  defendants  In  the  payment  of 
wages;  and  on  appeal  the  supreme  court 
reversed  the  Judgment  holding  tbe  act  un- 
constitutional on  the  ground  tbat  It  in- 
fringed the  right  of  contract.  In  the 
Oood  will  Caae  the  supreme  court  of  West 
VirKinia  held  the  statute,  similar  to  ours, 
nnconstltutional  on  twodiHtinctgrounds: 
(1)  That  it  was  in  confilct  with  the  first 
section  ot  the  tonrteenlb  amendment  ot 
the  constitution  of  the  Hntted  States,  in 
that  the  rights  of  certain  specified  em- 
ployers were  abridged,  while  others  of  the 
same  class  were  left  tree;  and  (2)  that  it 
infringed  the  right  of  control.  In  State 
V.  Coal  ft  Coke  Co..  tbe  snpreme  court  of 
West  Virginia  held  unconstitutional  a 
statute  prohibiting  pprsoiis  and  corpora- 
tions engaged  in  mining  and  manufactur- 
ing from  selling  merchandise  to  their  em- 
ployes at  a  greater  per  cent,  of  profit 
than  they  sold  to  others,  on  tbe  grounds 
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that  It  was  class  legislation,  and  au  an- 
Just  Interference  with  the  right  of  private 
contract  and  business.  In  the  case  of 
Coin.  ▼.  Perry,  supra,  the  supreme  Judicial 
court  of  Massacbusetts  held  St.  MasB.lK91, 
c.  125,S  1,  which  provides  that  "no  employ- 
er staalJ  Impose  a  fine  upon  or  withhold 
the  wages,  or  any  part  of  the  wages,  of  an 
employe  engaged  at  weaving  for  imper- 
fections that  may  arise  during  the  process 
of  weaving,"  violates  Const.  Mass.  art.  1, 
which  declares  the  iuallenable  rights  "of 
acquiring,  poasesslng,  and  protecting 
property ;"  since  this  Includes  the  right  to 
make  reasonable  contracts.  The  act  con- 
strued In  the  MlUett  Case  was  to  the  effect 
that  all  coal  mined  should  be  weighed, 
and  a  correct  record  tboroof  kept  by  the 
mine  operator,  at  his  expense,  and  that 
miners  might  employ  a  check  weigher  at 
tlielr  own  expense,  to  see  that  the  coul 
was  properly  weighed,  and  keep  a  correct 
account  of  the  same;  and  a  penalty  was 
Imposed  on  the  operator  falling  to  com  ply 
with  these  provisions.  Millett  was  indict- 
ed for  a  violation  of  tbn  act,  and  he  set 
up  as  a  defenne  that  he  bad  contracts  with 
all  the  men  employed  in  the  mine  to  mine 
coal  at  so  much  per  box.  The  trial  court 
held  this  delenae  insufBcient,  and  this  rul- 
ing was  reversed  on  appeal  to  the  supreme 
court  of  Illinois  on  the  distinct  ground 
that  the  act  was  nnconstitutiunal.  In  that 
the  legislature  had  no  right  to  single  out 
owners  and  operators  of  coal  mines  os  a 
distinct  class,  and  provide  that  they 
should  bear  burdens  not  Imposed  on  oth- 
er owners  of  property,  or  employers  of  la- 
borers, and  prohibit  them  from  making 
contracts  which  It  Is  competent  for  other 
owners  of  property  or  employers  of  labor- 
ers to  make.  And  again.  In  Frorer  v. 
People,  supra,  the  supreme  conrt  of  Illi- 
nois held  as  late  as  March  26,  1892,  that 
the  act  of  May  28, 18»1,  sections  1.  2.  which 
declare  that  "it  shall  be  unlawful  for  any 
person,  company, corporation,  or  associa- 
tion now  engaged  or  hereafter  to  be  en- 
gaged in  any  mining  or  manufacturing 
business  in  this  state,  to  engage  in  or  be  in- 
terested, directly  or  Indirectly,  In  the  keep- 
ing of  a  truck  store,  or  the  controlling  of 
any  store,  shop,  or  scheme  for  the  furnish- 
ing of  supplies,  tools, clothing,  provisions, 
or  groceries  to  his,  its,  or  their  employes 
while  so  engaged  in  mining  or  manufac- 
turing," and  Impose  a  penalty  for  so  do- 
ing wlthont  placing  restrictions  on  em- 
ployers engaged  in  other  kinds  of  busi- 
ness, is  unconstitutional,  as  depriving 
persons  of  property  rights  without  due 
process  of  law.  In  Railway  Co.  v.  Wil- 
son, 19  S.  W.  Rep.  910.  the  court  of  appeals 
of  Texas  In  June,  1892,  held  unconstlto- 
tional  an  act  providing  that.  In  the  event 
of  a  railroad  company  refusing  to  pay  Its 
indebtetiuess  to  an  employe  within  15  days 
of  demand,  "It  shall  be  liable  to  pay  such 
employe  twenty  per  cent,  on  the  amount 
due  blm  as  damages,  in  addition  to  the 
amount  dne,"  on  the  ground  that  it  was 
special  legislation,  not  protecting  alike 
the  Interest  of  employer  and  employe. 
The  Tennessee  supreme  court  has  held 
that  a  statute  prohibiting  a  barber  from 
keeping  bathrooms  open  on  Sunday,  but 
not  probibltlng  otber  persons  from  doing 


so.  Is  unconstitutional  aaclass  legisIatioiK 
Ragio  V.  State,  86  Tenn.  272,  6  S.  W.  Bop. 
401. 

These  are  all  the  eases  cltad,  or  wbicb 
we  have  been  able  to  find,  that  bear  direct- 
ly on  the  question  haru  Involved,  and 
which  support  defendants'  contentioo. 
Indeed,  but  one  of  these  cases  Is  pi-ecisely  ■ 
In  point  here,  and  that  Is  thn  OoodwlU 
Case.  The  Pennsylvania  case,  in  theforna 
the  question  woh  presented,  cannot  be  ii»- 
voked  as  authority  In  the  case  at  bar, 
though  holding  a  statute,  similar  to  oara» 
unconstitutional.  There  the  laborer  at- 
tempted to  recover  in  money  what  he  had 
already  received  in  merchandise,  and  with- 
out an  offer  to  return  the  merchandise. 
The  state  did  not  complain  In  behalf  of  the 
public,  but  an  individual  undertook  to  en- 
force what  was  manifestly  an  unjust  de- 
mand. Besides  that,  the  case  does  not 
seem  to  have  received  much  consideration 
at  the  hands  of  the  court,  no  authority 
whatever  being  cited.  The  Massachusetts, 
Illinois,  Texas,  and  Tennessee  ca^es  and 
the  Coal  &  Coke  Co.  Case  of  West  Virginia 
not  only  differed  from  the  one  before  us 
as  to  their  facts,  but  they  also  involved 
the  construction  of  statutes  essentially 
different  from  ours.  Nor  do  the  courts.  In 
the  cases  cited,  agree  upon  common 
ground  for  the  conclusions  reached.  The 
Wost  Virginia  and  Texas  courts  hold  the 
statutesunconstltutional  on  twogrounds: 
(1)  That  they  lay  burdens  on  classes  not 
'borne  by  others'  similarly  situated,  thua 
denying  theclshses  affected  the  equal  pro- 
tection of  the  law;  and  (2)  that  they  an- 
reasonably  Infringe  the  right  of  contract, 
while  the  Illinois  and  Tennessee  courts 
proceed  upon  the  first  ground  alone,  and 
the  Pennsylvania  and  Massachusetts 
court  upon  the  last  ground  alone,  in  their 
decisions.  It  thus  appears  that  the  cases 
of  four  states.  West  Virginia,  Illiuois, 
Texas,  and  Tennessee,  support  the  doc- 
trine that  the  statutes  In  question  are  un- 
constitutional because  they  are  class  legis- 
lation, denying  equal  protection  of  the 
law  to  all  similarly  situated,  and  we  feel 
assured  that  the  great  weight  of  authori- 
ty is  against  them  on  this  proposition. 
Nearly  all  legislation  is  special  "either  In 
the  objects  sought  to  be  attained  or  In  Its 
application,"  and  the  general  rule  is  that 
leglHlation  in  relation  to  objects  or  terri- 
tory does  not  Infringe  the  constitutional 
right  of  the  equal  protection  of  the  law, 
wtiere  all  persons  subject  to  Huch  legisla- 
tion shall  be  treated  alike  under  like  cir- 
cumstancesandconditlons.  This  proposi- 
tion, and  the  reasons  upon  which  it  is 
based,  have  been  so  exhaustively  examined 
and  discussed  by  the  courts  of  this  coun- 
try. In  late  years  that  we  would  regard  It 
a  protitleHri  task  to  review  It  in  the  light 
of  the  adjudged  cases,  and  we  will  there- 
fore content  ournelves  with  a  citation  of 
some  of  the  most  important:  Bndd  ▼. 
New  York,  1-13  U.  S.  617, 12  Sap.  Ct.  Rep. 
468;  Rnllwny  Co.  v.  Beckwith,]29  U.  S.  26, 
9Sup.Ct.  Rep.207;  Hallway  Co.  v.  Mackey, 
127  U.  S.  20.').  8  Sup.  Ct.  Bep.  1161 ;  Walston 
V.  Nevin,  12S  U.  K.  578,  9  Sup.  Ct.  Rep.  192: 
Hayes  v.  Missouri,  120  U.  H.  68,  7  Sup.  Ct. 
Bep.  850;  Hallway  Co.  v.  Hnmes,  115  U.  8. 
612, 6Sap. Ct.  Bep.  110;  Barbler  t.  Connolly    f 
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118  D.  S.  S7.  6  Sop.  Gt.  Rep.  S57;  Soon 
Hlng  V.  Crowle.v,  118  U.  S.  703,  5  Sup.  Ct. 
Rep.  780;  Munn  ▼.  Illinois.  »4  U.  8.  113; 
Powell  y.  PennHylvania,  127  D.  8.  678,  8 
8Dp.Ct  Rep. 952, 1257;  State  v.  AddlnRton, 
13  Mo.  App.  214.  and  77  Mo.  110;  Ex  parte 
Swann.  96  Mo. 44,  9  S.  W.  Rep.  10;  Perkins 
V.  Railway  Co.,  IDS  Mo.  62,  16  8.  W  Rep. 
820;  State  r.  Bnrgdoerfer,  107  Mo.  1,  17  ». 
W.  Bep.  646;  Hancock  v.  Yailen,  121  liid. 
366.  28  N.  £.  Rep.  253;  Davis  v.  State,  68 
Ala. 58;  Jamieeon  t  Gas&Oil  Co.,  128  Ind. 
655, 28 N.  E.  Rep.  76 ;  Com.  v.  Manuructnpins; 
Co..  120  Mass.  383;  Louisville  Safety  Vanlt 
&  Trast  Co.  v.  LoulsvUle  &  N  Ry.  Co., 
(Ky.)  17  S.  W.  Rep.  567. 

Juutce  Cooley  says:  "Laws,  public  In 
their  objects,  may,  unless  express  eonsti- 
tutlonal  pmvlslon  forbids,  be  either  gen- 
eral ur  local  in  tlietr  application.  Ttaey 
may  embrace  many  sabjects  or  one,  and 
they  may  extend  t,u  all  citizens,  or  be  con- 
flned  to  particular  classes,  as  minors,  or 
married  wiimen,  bankers  or  traders,  and 
the  like.  The  authority  that  lesdslates  for 
the  state  at  larg;e  mast  determine  whether 
partlcnlar  rules  shall  extend  to  the  whole 
state  and  all  its  citizens,  or,  on  the  other 
hand,  to  a  subdivision  of  the  state  or  a 
elasa  of  its  citizens  only.  *  *  *  If  the 
laws  be  otherwise  unobjectionable,  all 
that  can  be  required  In  thene  cases  is  that 
tbey  be  general  in  their  application  to  the 
class  ur  locality  tu  which  they  apply;  and 
they  are  then  public  In  character,  and  of 
their  propriety  and  policy  the  lexlslature 
must  Judge."  Cooley,  Const.  Llm.  (6th 
Ed.l  479. 

The  supreme  court  of  Illinois,  in  Frorer 
▼.  People,  supra,  concedes  that 'it  is  not 
doubted  that  laws  ma.v  be  enacted  prop- 
erly and  n'lthout  infriuKlng  this  section 
of  the  runstitulion,  which,  by  reason  of 
pccnllar  circumstances,  may  affect  some 
persons  or  classes  of  persons  onl.v,  who 
were  not  before  affected  by  such  restric- 
tions." And  speaking  of  the  legislative 
power,  the  court  adds:  "It  is  Impossible 
t^iat  onder  that  power  what  Is  lawful  if 
done  by  A..  If  done  by  B.  can  be  a  misde- 
meanor, tbn  circumatances  and  conditions 
beioff  the  name."  (The  Italics  are  ours.) 
With  all  due  deference  to  that  conrt,  we 
are  constrained  to  say  that,  as  we  view 
It.  tbe  conclusion  reached  was  a  noa  Beq- 
oil  or  from  the  premises  laid  down.  The 
BtstDte  in  that  case  applied  to  all  manu- 
facturers and  operators  of  mines,  aud 
hence  it  applied  \o  all  persons  operating 
under  the  same  circumstances  and  condi- 
tions; and  how  the  court  could  conclude 
that  these  two  distinct  classes  operated 
under  the  same  circnmstancee  and  condi- 
tions that  railroad  companies  and  others 
engag<Hl  in  different  employments  operat- 
ed nnder  we  are  unable  to  perceive.  The 
position  taken  by  chat  court,  as  well  as 
by  the  West  Virelnia  court,  that  the  clas- 
sifleation  by  tbe  legislature  of  citizens  baaed 
on  tbe  business  they  carry  on  is  arbitrary, 
and  therefore  vIcIouh  and  void,  is  not,  in 
onr  opinion,  sonnd  In  principle,  nor  sup- 
ported by  anthorlty.  Such  a  classiflca- 
tion  has  been  sustained  in  many  of  the 
eases  cited  anove,  notably  In  (Railway  Co. 
V.  Beck  with,  129  U.  8.  36,  9  Sup.  Ct.  Rep. 
SO!,  and  cases  cited.    And  In  this  connec- 


tion we  must  not  lose  dlght  of  tbn  propo- 
sition that  corporations  are  persons,  with- 
in the  meaning  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United 
States  and  our  bill  of  rlKhts,  prohibiting 
tbe  deprivation  of  liberty  and  properly 
"without  due  process  of  law."  Railway 
Co.  V.  Beckwlth,  supra. 

The  other  ground  assumed  by  some  of 
the  courts  that  these  statutes  infringe  un- 
reasonably the  rlRht  of  contract  is  also 
we  think,  untenable  upon  reason  and  au- 
thority. Conceding  that  the  fundamental 
right  of  contract  is  essential  to  tbe  enjoy- 
ment of  liberty  and  property,  yet  tbe 
state  has  imposed  in  tbe  past,  and  does 
now  Impose,  without  question,  limita- 
tions upon  that  right.  Such  llaiitatlons 
are  found  in  laws  against  usury  and  gam- 
bling, in  tne  statute  of  frauds  and  perju- 
ries, in  laws  prohlbitingcontracts against 
public  policy  and  contra,  bonoa  wares,  in 
laws  regulating  rates  of  charges  of  rail- 
ways and  other  public  carriers,  of  eleva- 
tors and  warehouses,  whether  public  or 
private,  and  in  many  others  that  might 
be  named.  The  right  of  contract,  like  all 
other  rights,  is  held  subject  to  the  neces- 
sities of  the  social  state. 

In  tbe  case  at  bar  defendants  appeal,  in 
snpport  of  their  contention  that  ciie  stat- 
ute in  question  is  nncoDStltutional.  to 
the  general  principles  of  free  government 
and  to  section  4  of  our  bill  of  rights,  here- 
tofore quoted.  Is  this,  in  any  proper  sense 
a  iin:itation  upon  the  legislative  power  In 
Missouri?  Speaking  of  the  clause,  "all 
persons  have  a  natural  right  to  life,  lib- 
erty,  and  the  enjoyment  of  the  gains  of 
their  own  industry,"  contained  in  this  sec- 
tion, Jud  a;e  Trumfson,  in  State  t.  Adding- 
ton,  supra,  which  Involved  the  constitu- 
tionality of  the  act  prohibiting  tbe  man- 
ufncture  and  sale  of  oleomargarine,  uses 
this  language:  "Clearly,  it  does  not  mean 
that  all  persons  have  an  absolute  right 
to  life,  liberty,  and  tbe  enjoyment  of  tbe 
gains  of  their  own  industry.  On  the  con- 
trary, each  of  those  enumerated  rights  is 
held  in  subordination  to  the  rights  of  so- 
ciety, A  person  has  a  natural  right  to 
life,  but  yet  that  life  may  be  taken  by  law 
as  a  punishment  for  crime.  He  has  a  nat- 
ural right  to  liberty,  but  yet  bis  liberty 
maybe  restrained  either  to  punish  or  to 
prevent  crime;  in  cases  of  infants,  for 
purposes  of  protection;  in  cases  of  per- 
sons Infected  with  contagious  diseases, for 
the  benefit  of  tbe  public  health;  and  in 
cases  of  insane  persons,  for  the  good  of 
the  person  himself,  his  relatives,  or  the 
public.  A  person  has  a  natural  right  to 
thegains  of  his  own  Industry,  aud  yet  It  is 
well  understood  and  universally  conceded 
that  in  a  state  of  civil  society  there  is  no 
such  thing  as  absolute  right  of  property. 
On  the  contrary,  all  property  is  held  in 
subordination  to  certain  paramount 
rights  of  the  state  and  of  the  people. 
State  v.  Ailmond,  2  Houst.  612;  Ovlatt 
V.  Pond,  2fl  Conn.  479,  487.  It  may  bs 
taken  by  the  state  for  its  revenue  for 
governmental  purposes;  it  may  be  de- 
stroyed, in  time  of  war,  to  Impede  the  op- 
erations of  the  public  enemy,  or  even,  in 
time  of  peace,  to  prevent  the  spread  of  a 
conflagration;  and  in  all  these  cases  tbe 
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COTernment  is  not  bound  to  make  restlto- 
tion  or  award  compensation  to  the  own- 
er. ThlB  being  ho,  it  Is  too  plain  for  dis- 
«a88ion  tbat  sucb  a  «E<^neraI  declaration 
of  rigbt  oannut  be  atrained  into  a  prohi- 
bition BgalDBt  the  legislature  from  Bup- 
prwsing  the  manufacture  auil  sale  of  a 
particular  article  of  food.  We  must  ob- 
viouBly  look  further  than  this  fur  some 
«onBtitatlonal  Inhibition  against  the  stat- 
ute in  queation."  And,  after  an  exhaust- 
ive dlRCUBBion  of  the  queRtlon,  the  court 
of  appeals  upheld  the  statute,  and  on 
appeal  to  tbis  court  the  judgment  was 
attlruted.  and  the  opinion  tiled  by  Judge 
Thompson  was  approved  in  strong  terms. 
77  Mo.  no. 

In  Powell  V.  PennHjlvanla,  127  D.  8.  678, 
X  Sap.  Ct.  Rep.  992, 1257,  wbicb  was  also 
an  oleomargarine  case.  Justice  Harlan, 
fipeaklng  for  the  supreme  court  of  the 
United  SlateB,  Hald:  "The  power  wbicb 
the  legislature  has  to  promote  the  general 
welfare  Is  very  great,  and  tbe  discretion 
which  that  department  of  thegovemment 
bas  In  the  employment  of  means  to  that 
«nd  is  very  large.  While  both  Its  power 
and  its  disicretion  must  be  so  exercised  as 
not  to  impair  the  fundamental  rights  of 
life,  liberty,  and  property,  and  while,  ac- 
cording to  the  principles  upon  wbicb  our 
institutions  rest,  the  very  idea  that  one 
may  l>e  compelled  to  hold  bis  life  or  tbe 
means  of  living  or  any  material  right  es- 
et-nllal  to  tbe  enjoyment  of  life  at  the 
mere  will  of  another,  seems  to  be  intoler- 
able in  any  country  where  freedom  pre- 
vails, as  being  tbe  essence  of  slavery  itself, 
yet  in  many  cases  of  mere  adminlstrntiou 
tlie  responsibility  is  purely  political,  no 
appeal  lying  except  to  the  ultimate  tribu- 
nal of  the  public  Judgment,  exercised  in 
the  presence  of  public  opinion  or  by 
means  of  the  Hutfrnge.  Yick  Wo  y.  Hop- 
ktuB,  118  U.  S.  87U,  6  Sup.  Ct.  Kep.  1064, 
*  *  *  If  all  that  can  be  said  of  this  leg- 
islation is  that  It  is  unwise,  or  nnnecesaa- 
rily  oppressive  to  those  manufacturing  or 
Helling  wholesome  oleomargarine  as  an 
article  of  food,  tbelr  appeal  must  be  to  the 
legislature  or  tbe  ballot  box,  not  to  the 
Judiciary.  The  latter  cannot  interfere 
without  nsnrping  powers  committed  to 
another  branch  of  the  government."  In 
acores  of  cases  tbe  courts  have  held  that 
tbe  state  has  the  right,  and  that  it  is  Its 
duty,  to  Interfere  to  preserve  "not  only 
tbe  public  order,  and  to  prevent  offenses 
against  the  state,  but  also  to  eetabliab 
(or  tbe  intercourse  of  citizens  with  citiiens 
those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to 
prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of 
hlH  own  so  far  as  Is  reasonatily  consistent 
with  a  like  enjoyment  of  rights  by  others. " 
"Rights  of  property,"  says  Chief  Justice 
Hhaw  in  Com.  v.  Alger,  7  ('ush.  63, "like  all 
other  fcociai  and  conventional  rights,  are 
antiject  to  such  reasonable  restraints  and 
rbgulHtions  established  by  law  as  the  leg- 
islature, under  the  governing  and  control- 
ling power  vested  in  tbem  by  the  constitu- 
tion, may  think  necessary  and  expedient." 
Such  power  as  this  would  be  dangerous  in 
the  hands  of  an  hereditary  monarch,  hut 
"there  la  little  reason,  under  our  system 


of  government,  tor  plactog  a  dose  and 
narrow  Interpretation  on  tbe  police  pow- 
er, or  restricting  its  scope  ao  as  to  hamper 
the  legislative  power  in  dealing  with  tbe 
varying  necesBitles  of  society,  and  the  new 
ctrcumstancea  as  tbey  arise  calling  for  leg- 
islative intervention  In  tbe  public  interest; 
and  no  serious  invasion  of  conatitutional 
guaranties  by  tbe  legislature  can  wltli- 
stand  for  a  long  time  the  searcbing  Infln- 
ence  of  public  opinion,  which  Is  sure  to 
come,  sooner  or  later,  to  the  side  of  law, 
order,  and  Jnstlce,  however  it  may  be 
swayed  lor  a  time  by  pasKlon  nrprejudice, 
or  whatever  aberrations  may  mark  its 
course."  Budd  v.  New  York,  143  U.  S.  617, 
12  Snp.  Ct.  Rep.  468. 

Before  proceeding  further,  let  ns  state 
here  more  fully  than  we  bnve  yet  done  the 
precise  point  now  presented  for  derision. 
Tbe  statute  In  question  does  not  deny  tbe 
right  of  the  manufacturer  or  the  operator 
of  a  mine  to  engage  in  the  mercantile  bnsl- 
ness,  nor  to  pay  the  wages  of  labor  in 
merchandise,  bnt  it  simply  prohibits  him 
from  issuing  a  check  or  other  evidence  of 
debt  In  payment  of  such  wages,  without 
at  the  same  time  making  itnegotiable  and 
redeemable  at  Its  face  valne,  without  dis- 
count. In  cash  or  merchandise,  at  the  op- 
tion of  tbe  holder.  In  other  words,  tbe 
statute  is  not  prohibitive  of  any  rigbt.  bnt 
regulative  of  it;  and  there  is  a  wide  differ- 
ence between  regulation  and  prohibition, 
between  prescribing  the  terms  upon  which 
a  right  mHy  be  enjoyed  and  a  denial  of 
that  right  altogether.  I>a vis  v.  State,  68 
Ala.  supra;  Jamison  v.  Gas  &  Oil  Co., 
supra;  Mugler  v.  Kansas,  123  U.  S.  62S.  8 
Sup.  Ct.  Rep.  273.  The  defendants,  in  our 
opinion,  are  not  deprive<l  of  any  right  or 
privilege  which  is  not  denied  to  all  others 
slrailarlysitunted.  "The  provisions  of  the 
statute  to  which  our  decision  is  directed 
operates  upon  all  members  of  the  classes 
enumerated.  It  neither  confers  special 
privileges  nor  makes  unjust  discrimina- 
tion. All  who  are  members  of  tbe  classes 
named  are  entitled  to  Its  benefits  or  sub- 
jected to  its  burdens.  It  is  open  to  every 
citlEen  to  become  a  member  of  the  classes 
deaignated,  and  the  privileges  conferred 
belong  on  equal  terms  to  all."  Hancock 
V.  Yaden,  supra.  Our  bill  of  rights  de- 
clares tbat  "all  constitutionalgovernment 
is  intended  to  promote  tbe  general  wel- 
fare,"  wbicb  is  but  the  embodiment  of  tbe 
principles  above  enunciated.  But  It  goes 
further,  and  provides  tbat  the  principal 
office  of  government  Is  to  g^lve  security  to 
life,  liberty,  and  the  enjoyment  of  the  gains 
of  Industry:  and  when  It  falls  to  give  this 
security  It  falls  of  Its  chief  deaign.  In  the 
Interpretation  of  tbis  language  we  cannot 
give  sanction  to  the  doctrine  of  tbe  su- 
preme court  of  West  Virginia  in  State  y. 
COal  &  Coke  Co.,  tbat,  though  one  party 
may  wrong  another,  tbe  state  bas  no 
right  to  Interfere,  and  tbe  only  remedy  is 
with  the  injured  party.  In  numberless  in- 
stances the  injured  party  cannot  protect 
himself.  Nur  do  we  agree  with  the  Texas 
court  that  "employer  and  employe  must 
always  deal  at  arm's  length. "  Suppose 
the  employer's  arm  Is  enormonHiy  the 
longest  and  strongest,  then  what?  Conrts 
do  extend  the  strong  arm  of  tbe  law  to 
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men  vltb  tbe«hortmt  and  weakeMt  amis 
In  raneH  of  catching;  liart;a)nR  with  expect- 
ant helm,  aii<l  of  runtrarts  between  client 
and  atttirney,  Koardian  and  ward,  diictor 
and  iiatleiit.apirttual  adviser  and  advif.ee, 
and  many  others  wliereu  fldnclary  relation 
ezlatii,  and  relieve  tlteni  ot  linrdens  lin- 
poHcd  b;  those  having  tlie  luneest  and 
strnnKeKt  arms.  There  are  relations  that 
ffire  men  an  undue  ndrantaee  over  their 
fellows  that  Jiistity  state  Interference  In 
behalf  o(  the  weak  ai^alnnt  the  stronu:.  and 
no  state  can  abdicate  its  riRht  to  snch  in- 
tirfervnce  without  f»il!nK"or  its  chief  de- 
sign." Absolute  liberty  can  exist  in  an 
ideal  stHteonly.  We  donot  live  InlUooia, 
bnt  upon  earth,  where  we  lind  fraud,  im- 
ponltlon,  and  oppression,  and  where  men 
and  women  have  the  will  and  power  to 
mnkp  tlieir  fellows  mourn;  and  until  we 
rencl)  that  Ideal  state  where  the  (golden 
mle  will  l>e  ohuyed  in  letter  and  spirit,  we 
will  have  to  endure  the  Inconveniences  of 
government,  and  the  state  will  have  to 
pminote  tlie  general  welfare  of  the  people, 
and  Rlre  security,  as  far  as  It  may  be,  to 
life,  liberty,  and  the  gains  of  industry. 
How  far  the  government  should  go  in  the 
defense  and  nid  of  the  weak.  Inexperienced, 
or  foolish  ciinnnt  be  stated  dogmatically. 
We  liad  occiiHlon  In  State  v.  Burgdoerfer, 
supra,  and  State  v.  Thornton,  (Mo.  Sup.) 
IK  S.  W.  Kep.  Hll,  to  dwell  upon  this  ques- 
tion at  1en;;th.  and  we  will  not  reiieat  here 
what  was  said  there. 

The  case  of  Hancock  v.  Yaden,  snpra,  Is 
precisely  in  point  on  every  qneatlon  in- 
volved In  ths  case  in  hand.  The  statute 
of  ]n<liann  is  similar  to  oars,  and  its  con- 
•titnlionality  arose  in  n  civil  action  for 
wages,  where  the  employer  set  up  as  a  de- 
fense an  (lereement  of  the  employe  to  re- 
cirive  Dtercliandlse  In  payment  of  bis  wages 
at  the  option  of  the  employer,  and  waiv- 
ing Ma  riffbt  to  pnyment  In  lawful  money 
of  the  United  Slates  every  two  weeks,  as 
required  by  statnte.  The  supreme  court, 
after  a  review  of  the  authtirltles,  held  the 
statnte  eunstltutlonal.  Mr.  PIngrey.  in  • 
very  able  article  pnbiisbed  In  34  Cent.  Lhw 
J.  91.  maintains  that  reason  and  the 
weight  of  authority  are  aaainat  the  Indi- 
ana roort.  But,  ou  the  other  hand,  tlie 
editors  of  the  Amerioaii  Law  Kevlew.  In  a 
■ote  in  volume  24,  p.  K2S,  warmly  indorse 
the  opinion  of  that  court.  They  say: 
"These  statutes  are  aimed  at  the  well- 
known  practice  of  employers  of  forcing 
their  laboi-ers  to  receive  their  wages,  or  a 
part  of  them.  In  goods  at  the  'Company's 
Store.'  These  schemes  have  been  the  sub- 
ject of  the  KrosHP^t  abuses.  Many  mining 
and  manufacturing  compsnles  have  thus 
forced  their  employes  to  receive  tUelr  waRes 
In  goods,  and  have  sold  the  goods  to  them 
nt  enormous  profits,  in  many  cases  at 
double  their  actual  cost.  •  •  •  We  take 
the  view  thntthese practices, an  oippressive 
io  honest  labor,  will  not  be  broken  up  un- 
til the  criminal  machinery  of  the  state  Is 
leveled  against  them.  •  *  •  Bm  we  re- 
aew  an  expression  of  opinion  that  it  is  the 
true  ofBce  of  government  to  arbitrate  be- 
tween tbosc  who  have  to  work  for  their 
dally  bread  and  thosewho  hare  thepower 
to  oppress  tben."  Applying  these  prln- 
rtpiea  to  tke  statute  In  qaeetloin,  can  we 
T.20s.W.no.l6— 22 


say  the  legislature  exceeded  its  power  id 
its  enactment?  It  was  first  passed  In 
1881.  A  condition,  not  a  theory, confront- 
ed the  people  of  the  state  at  that  time. 
Con  tempore  neon  8  history,  of  which  the 
courtiitakejiidlcial  notice,  teaches  us  what 
that  Condition  was,  and  to  some  extent 
Is  now.  Mr.  McCullough,  In  his  Commer- 
elal  Dictionary,  published  in  1842.  under 
the  title  "Truck  System,"  says:  "'Truck 
system,'  a  name  given  to  a  practice  that 
has  prevailed,  particularly  In  the  mining 
and  manufacturing  districts,  of  paying  the 
wages  of  workmen  in  goods  instead  of 
money.  The  plan  has  been  for  the  masters 
to  establish  warehouses  orsuops;  and  the 
workmen  in  their  employment  have  either 
got  their  wages  accounted  for  to  them  by 
supplies  of  goods  from  such  depots,  witii- 
out  receiving  any  money,  or  they  have  got 
tht)  money,  with  a  tacit  or  express  under 
standing  that  they  were  to  resort  to  the 
warehouses  or  shops  of  their  masters  for 
such  articles  as  they  were  furnished  with. 
"Advantages  and  disadvantaces  of  the 
truck  system :  A  great  deal  of  contradict- 
ory evidence  has  been  given,  and  very  op- 
posite opinions  have  tieen  held,  as  to  the 
practical  operation  and  real  elftri-t  of  thia 
system  on  the  workmen.  Nor  Is  this  tO' 
be  wondered  at,  seeing  that  everything 
depends  on  the  mode  in  which  it  is  admin- 
istered, and  that  it  maybe  either  highly 
advantageous  or  highly  injurious  to  the 
laborer.  If  ainaiinfaetnrer  ot  character  es- 
tablish n  shop, supplied  with  the  principal 
articles  required  for  the  use  of  the  work- 
men In  Ills  employ  meat,  and  givcthem  free 
liberty  to  resort  to  it  or  not,  as  they 
plense.  It  can,  at  all  events,  do  them  no 
bnrni,  and  will  most  likely  render  them 
material  service.  The  manufacturer,  hav- 
ing the  command  of  capital,  may,  in  gen- 
eral, lay  In  his  goods  to  a  greater  advan- 
tage than  they  can  be  laid  lu  !>}  the  great- 
er numl>er  of  retail  tradesmen  In  moderate 
sized  towns;  and,  not  being  dependent  om 
tbe  profits  of  his  shop  for  support,  he  is, 
even  thmisb  he  had  no  advantage  In 
tbeir  purchase,  able  to  sell  his  goods  at  ai 
cheaper  rate  than  they  can  be  afforded  by 
the  majority  of  shopkeepers.  8ometbRes< 
also,  a  factory  Is  established  in  n  district 
where  shops  either  do  not  exist  at  all  or 
are  very  deficient ;  and  in  such  cases  the 
master  consults  the  interest  and  convene 
ience  of  those  dependent  on  him  when  ha 
provides  a  snpply  of  the  principal  artirlea 
required  for  their  subsistence.  It  is  easy, 
therefore,  to  see  that  the  keeping  of  shops 
by  masters  for  the  nse  of  their  workmen 
may  be  very  beneticial  to  the  latter.  But 
to  Insure  its  being  so  it  is  Indispensable 
that  the  masters  should  be  above  takiiig 
an  advantage  when  it  is  within  theii* 
reach,  and  that  their  conduct  towards  the 
workmen  should  not  be  in  any  deirree  in- 
fluenced by  the  circumstances  of  the  latter 
dealing  or  not  dealing  with  their  shops. 
Snch  disinterestedness  is,  however,  a 
great  deal  morn  than  conld  be  rationally 
expected  from  the  generality  of  men ;  and 
hence,  though  many  instancee  may  be 
specified  in  which  tbe  truck  system  was 
advantageous  to  the  workmen,  those  of 
a  contrary  description  were,  unfortunate> 
^,  tar  more  numeroaa.    It  is  •bTloiiN^ia> 
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deed,  tbat  a  practice  ol  this  sort  aBords 
very  Kreat  factlitlea  for  fraudulent  deal- 
InKo.  Under  the  old  law,  a  manufacturer 
who  had  a  shop  had  means,  snppoBinK 
be  were  inrlineil  to  use  them,  not  po8Het<Hed 
by  any  ordinary  Bhopkeeper  as  respects 
bis  customers,  for  foi-cinK  upon  bis  work- 
men lurerior  Roods  at  an  exorbitant  price. 
•  •  •  In  many  Instances,  Indeed,  the 
profltR  made  by  the  shops  exceeded  those 
made  by  the  business  to  whicli  they  were 
contiiif^nnt;  and  thousands  ol  workmen, 
whose  waees  were  numlnally  8U  shillings 
a  week,  did  not  really  receive,  owins  to 
the  bad  quality  and  high  price  of  tbe 
fcoods  supplied  to  them,  more  than  20 
shiliinRB,  and  often  not  so  much. 

"Abulltion  of  the  truck  system:  A  sys- 
tem of  dealln);  with  the  laborlns;  clasbes, 
8o  very  suscvptlble  of  nbuHe.  and  whii:b,in 
point  of  fact.  WHS  very  extensively  abused, 
was  loudly  and  Justly  complained  oi.  A 
bill  was  in  consequence  introduced  for  its 
suppression  by  Mr.  Littleton,  which,  alter 
a  great  deal  of  opposition  and  discussion, 
was  paHKcd  into  a  law.  1  &  2  \Vm,  IV. 
Those  who  opposed  this  act  did  so  on 
two  Rronnds:  Ftrst,  that  it  was  improper 
to  intei'fere  at  ail  in  a  matter  of  this  sort; 
and,  seconif,  that  the  interference  would 
not  l>e  effective.  Tlie  first  of  these  objec- 
tions does  not  appear  eutit<ed  to  any 
wni|{ht.  In  suppressing  the  truck  system 
the  leKisIatnre  did  nothing  that  could  in 
anywlHe  reKulnte  or  fetter  the  fair  em- 
ployment of  capital.  It  interfered  merely 
to  put  down  abuse;  to  carry,  in  fact,  tbe 
contract  of  waees  into  full  effect,  by  pre- 
venting the  workman  from  being  defraud- 
ed of  a  portion  of  tbe  wages  be  bad  stipu- 
lated for.  The  presumption,  no  doubt,  is, 
in  questions  between  workmen  and  their 
employers,  that  government  had  better 
abstain  from  all  Interference,  and  leave  it  to 
tlie  parties  to  adjuHt  their  disputes  on  the 
principle  of  mutual  interest  and  compro- 
mised advantage.  Still,  however,  this  is 
merely  a  presumption,  and  must  not  be 
viewed  as  an  absolute  rule.  Instances 
have  repeatedly  occurred  where  tbe  Inter- 
ference of  lejtlslation  to  prevent  or  sui)- 
presH  abuses,  un  occasions  of  the  sort  now 
alhided  to,  has  been  imperiously  required, 
and  has  been  highly  ntSvaiitageous.  Those 
who  claim  its  Interposition  are.  Indeed, 
bound  to  show  clearly  tbat  It  is  called 
tor  to  obviate  some  gross  abuse,  or  that 
It  will  materially  redound  to  tbe  public 
advantage;  and  this,  we  think,  was  done 
in  the  completest  manner  by  the  oppo- 
nents of  the  truck  system.  Regard  for  the 
interest  ot  the  more  respectable  part  of 
the  masters,  as  well  as  lor  those  of  the 
workmen,  required  Its  abolition,  for  while 
it  continued  those  who  despised  taking 
an  advantage  of  their  dependents  were 
less  favorably  situated  than  those  who 
did.  It  is  ludicrous,  therefore.  In  a  case  of 
this  sort,  to  set  up  a  cuckoo  cry  about  the 
'freedom  of  industry.'  Tbe  good  incident 
to  tbe  truck  system  was,  in  practice,  found 
to  i>e  vastly  overbalanced  by  tbe  abuses 
tbat  grew  out  of  It. " 

The  labor  commissioner  of  Missouri.  In 
bis  oiflcial  report  to  the  governor,  Janu- 
ary 11,  ISSl,  speaking  of  the  payment  of 
waKes  said:    "To  obtain  an    InteiligeDt 


and  ■attofactory  nnderatanding  of  the 
question,  tbe  opinions  of  tbe  working- 
men,  employers, and  farmers,  as  expressed 
elsewhere  in  this  chapter,  must  bestudied. 
These  opinions,  it  may  be  observed,  come 
from  all  parts  o(  tbe  state,  and  from  the 
most  intelligent  and  fefiectlng  portion  of 
its  citltens.  It  may  be  further  observed 
tbat,  while  the  presumption  Is  tbat  tbe 
wages  of  laoor  are  paid  In  the  currency 
ol  the  nation,  it  will  be  found  on  exami- 
nation that  a  largo  proportion  Is  paid  in 
goods  supplied  by  stores  owned  by  the 
proprietors  or  corporations,  or  In 'store 
orders'  where  the  store  Is  not  so  owned. 
The  high  prices  charged  for  the  gooda  iu 
these  stores,  ranging  from  lU  to  40  per 
cent,  higher  than  goods  of  the  same  qual- 
ity sell  at  ueigbb'iring  stores,  the  low 
rates  of  wages,  and  tbe  rules  in' force  li» 
many  establish menta  of  keeping  back 
wages  from  one  to  fonr  months,  have  ini- 
poveriohed  and  diminished  the  resources 
of  tlie  laborer  to  such  a  degree  that  after 
years  of  toil,  if  he  desired  to  leave,  bi 
would  have  to  leave  as  a  tramp,  or,  if  un- 
able longer  to  maintain  himself,  would 
have  to  accept  life  as  a  charity  from  oth- 
ers. Nor  is  the  laborer  the  only  sufferer 
by  this  iniquitous  system.  It  affects,  to 
an  extent  known  only  to  those  who  are 
so  unfortunate  as  to  be  within  Its  Influ- 
ence, tbe  farming  and  commercial  interesta 
of  the  district  wherever  the  system  holds 
sway."  Report  18S1,  pp.  15.  16.  And. 
having  quoted  extensively  from  the  article 
on  the  truck  Hystem  in  McCol lough's  Com- 
mercial Dictionary,  the  commissioner  con- 
tinues: "Here  Is  an  exact  portraiture  of 
the  truck  system  as  it  existed  fifty  years 
ago  in  England,  and  as  it  exists  in  the 
state  of  Missouri  to-<lay,  to  an  extent 
that  would  be  Incredible  in  the  absence  of 
proof."  To  relieve  the  working  classes  ol 
some  of  the  evils  attendant  upon  the  truck 
system,  the  statute  In  question  was  enact- 
ed. The  prohibition  did  not  extend  to 
tbe  business  Itself,  but  to  the  form  only 
in  which  it  should  be  carried  on.  Tbe 
"company  store"  was  not  abolished,  nor 
was  tbe  right  to  pay  for  wages  in  mer- 
chandise taken  away,  but  the  business 
was  regulated,  aud  the  mode  of  payment, 
II  In  mei-cbandise,  prescribed.  The  legis- 
lature did  not  undertake  to  limit  tbe  right 
of  contract,  but  simply  to  prescribe  Its 
form  in  certain  contingencies;  and  that  it 
had  tbe  rightto  do  this  we  have  no  doubt. 
The  statute  imposes  uoaddillonaiexpense 
on  the  mine  owner  and  manufacturer,  as 
was  the  case  in  Mlilett  v.  People,  where 
the  law  required  the  mine  owner  to  hu3' 
scales  and  hire  a  clerk  at  his  own  expense 
to  weigh  coal.  Indeed,  our  statute  re- 
lieves the  employer  of  expense.  It  relieves 
him  of  the  expense  ot  printing  "cou- 
pon check  books,"  and  keeping  an  ac- 
count of  them.  What  burden  of  any  kind 
does  It  lay  on  the  employer?  What  right 
does  it  deprive  him  of?  None  that  we 
can  perceive.  Did  the  act  ot  dffendants 
In  this  case  work  a  wrong  upon  Daniels? 
Let  us  see.  At  the  time  the  coupon  cheek 
book  was  delivered  to  him  they  owed  him 
for  wages  that  month  tbe  sum  of  $5.50. 
The  amount  called  for  in  the  book  was  to 
be  deducted  oat  ol  ibe  wages  at  a  aetUa- 
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ment  to  take  place  In  the  fatore.  What 
trap  It  defendants  owed  their  employe? 
UollarH.  What  did  they  give  him?  A 
nontranaferable  conpon  check  book,  call- 
inR  tor  $5,  payable  in  merchandise  at  their 
•tore.  Soppose  this  check  book  gave  de- 
fendants an  opportunity  to  charKe  Dan- 
ieU  from  10  to  40  per  cent,  more  than  the 
same  good8  conld  be  bought  for  at  other 
stores,  (and  this  the  labor  commissioner 
and  Mr.  UeColloagh,  in  Ills  Commercial 
Dictionary,  think  maonfacturers  and  mine 
operatori)  not  only  have  an  opportunity 
to  do,  but  often  do,)  If  they  had  aTailed 
themselves  of  this  opportnnity,  they  wonld 
have  made  on  the  book  for$5fronioOcent8 
to  f  2.  Was  not  this  50  cents  or  92,  as  the 
case  may  have  tieen,  as  mucli  the  Rains  uf 
Daniels'  industry,  and  as  much  his  prop- 
erty, as  the  part  of  the  S5  which  hediu  not 
lo!>ef  And  has  the  state  no  power  to  se- 
cor«  it  to  hiui?  Does  not  the  state  that 
fails  to  confer  such  security  "fall  of  its 
chief  design?"  But  this  is  not  the  whole 
extent  of  the  wrong  inflicted  on  the  la- 
borer by  this  system.  He  Is  deprived  of 
nslug  his  own  as  he  likes.  The  book  he 
gets  is  not  transferable.  Daniels  had 
earned  five  dollars,  and  his  employer 
handed  biro  in  payment  an  order  for  mer- 
chandise, and  enjoined  on  blm  not  to  &»■ 
sl)^  It.  What  right  has  the  employer  to 
put  this  restraint  upon  the  transfer  of  this 
evidence  of  indebtedness  on  his  employe? 
Had  he  not  earned  Ave  dollars?  Then 
why  deprive  him  of  the  enjoyment  of  it 
in  any  way  agreeable  to  him?  Suppose 
defendants  had  given  Daniels  fire  dollars 
In  cash,  and  then  had  exacted  a  contract 
of  hlin  that  he  would  not  transfer  it,  but 
would  spend  it  for  merchandise  in  the 
employers'  store,  what  would  all  Just 
men  think  of  that?  The  use  of  a  non- 
transferable conpon  check  book,  calling 
for  merchandise  Id  paymentof  wages  of  la- 
bor, also  deprives  the  laborer  of  tlieenjoy- 
ment  of  the  gains  of  his  own  Industry,  to 
secure  which  ia  declared  by  our  bill  of 
rights  to  be  the  principal  object  of  gov- 
ernment. And  again,  this  system  gives 
the  employer  the  advantage,  because  he 
alone  fixes  the  price  of  his  goods, and  thus 
determines  the  measure  of  value  of  five 
dollars  In  merchandise.  "MercbandiHe" 
is  indeterminatein  kind, quality, quantity, 
and  value,  and  the  holder  does  not  know, 
nor  can  he  estimtjte,  the  value  of  his  cou- 
pon check  book,  and  In  absolutely  at  the 
mercy  of  the  purty  Issuing  it.  But  the  In- 
justice of  this  system  is  not  confined  to  the 
employes,  but  extends  to  the  farmers  liv- 
ing in  the  neighborhood  of  the  mines  and 
factories.  The  mine  operator  ormanufac- 
torer  has  it  in  bis  power  to  dominate  the 
purchasing  and  selling  market  of  money 
commodities.  The  laborers  cannot  com- 
pete with  blm  for  the  products  of  the 
farm,  bccanse  they  have  nothing  to  pay 
with  except  nonnegotiable  coupons:  aad 
other  merchants  cannot  compete  with  him 
lor  the  same  reason.  The  employer  tbas 
enjoys  a  complete  monopoly  of  the  local 
market.  He  is  a  bear  to  the  farmer  and 
a  ball  to  the  employe.  Has  the  state  no 
power  to  interfere  with  such  an  evil? 

We   can  have  some  conception  of  the 
magnltode   of    the  possible   illegitimate 


J>rofltB  of  this  system,  and  the  possllile 
oBS  by  employes  and  the  general  public, 
by  considering  tiie  greni:  army  of  men  and 
women  engaged  in  minei  and  factories  in 
our  state,  and  the  vast  sums  tliey  annual- 
ly earn  by  their  toil.  Has  the  state  no 
power  to  interfere  with  such  an  evil,  and 
grant  protection?  The  protection  afford- 
ed by  a  state  that  would  not  Interfere 
with  a  known  evil  like  that  would  be 
suKb  "protection  as  vultures  give  to  lambs, 
—covering  and  devouring  them."  But  we 
are  met  l)y  the  proposition  that  by  inter- 
fering in  behalf  of  the  laborer  we  degrade 
biH  manhood,  and  stamp  him  with  imbe- 
cility, and  that,  if  he  loses  on  his  wages, 
he  gains  (he  Inestimable  boon  of  free  con- 
tract. But  Is  he  free,  in  the  true  sense? 
Suppose  he  Is  poor,  and  depends  upon  bis 
daily  toll  for  means  to  snpport  himself 
and  family.  Can  he  be  said  to  stand  <in 
equal  terras  with  the  employer  of  hun- 
dreds, and  sometimes  thousands,  of  bands, 
handling  In  many  cuse<i  millions  of  dol- 
lars? Which  has  the  longest  arm,  and 
wliich  will  get  tiie  advantage  if  they  are 
left  to  deal  in  ail  casps  witli  each  other  at 
arm's  length?  An  employer,  if  he  so  de- 
sired, would  soon  find  Uietliods  to  dis- 
charge a  hand,  without  giving  any  reason 
for  it,  that  failed  to  bear  the  exactions  of 
the  truck  system.  8uch  a  laborer,  when 
he  submits  to  unjust  conditions,  under 
such  circumstances,  cannot  be  styled  an 
imbecile;  and  if  his  manhood  is  degraded 
it  results  from  the  undue  advantages 
token  of  his  necessities  by  the  otlier  party. 
The  history  of  mankind  teaches  that 
when  governments  leave  the  rich  and  poor 
to  deal  with  each  other  at  arm's  length, 
and  afford  no  remedy  except  tliat  enforced 
l>y  the  respective  parties  themselves,  the 
inequality  of  conditions  whicli  naturally 
appertain  to  men  and  women  becomes 
more  marked,  and  distinctions,  based  on 
wealth,  inevitably  result, creating  an  aris- 
tocracy in  its  most  odious  form.  We  bear 
a  great  deal  about  the  contiict  between 
ialior  and  capital,  but  any  snch  contiict 
that  actually  exists  is  not  natural,  but 
artificial,  arising  from  an  attempt  of  the 
parties  l)y  improper  means  to  obtain  un- 
just advantages.  Labor  and  capital  are 
interdependent.  They mustexist  together 
or  wholly  disappear.  The  mining  and 
manufacturing  interests  of  Missouri  are  ex- 
tensive and  iiniiortant,  having  invested, 
as  ttiey  have,  millions  of  capital,  and  giv- 
ing employment,  as  they  do,  to  thousands 
of  bands.  It  Is  the  duty  of  the  state  to 
give  security  to  tliis  capital,  and  to  pro- 
tect tlie  laborers  In  these  industries  In  the 
enjoj-nient  of  the  gains  of  theirown  indus- 
try. To  nccompllsb  this  many  laws  are 
to  be  found  upon  our  statute  books.  The 
legislature  determined  that  the  statute  in 
question  was  required  to  promote  tbe  gen- 
eral welTare,  and  to  secure  to  the  laborer 
the  enjoyment  of  th»  gains  of  his  own  in- 
dustry, and  sliiill  the  courts  oppose  in 
this  instance  tiie  Judicial  Judgment  to  the 
legislutive  Judgment?  The  presumption 
is  that  the  act  Is  constitutional,  and  this 
continues  till  the  contraryclearly  appears. 
The  legislature  no  doul)t  gave  the  subject 
a  most  searcliingexamination.and  passed 
tbe  act  making  it  applicable  to  operators 
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of  mlneH  and  manaraetnrera  alone.  This, 
It  ia  ar^ned,  \a  an  arbitrary  and  nDjnst 
dtecrimiiiatlon  against  the  two  classes 
nnintfil.  But  bow  ran  we  say  that  it  is 
arbitrary  and  unjnat?  Tbecunrts  are  apt 
to  deal  with  queMttuns  of  this  character 
In  the  abstract,  and  leRlslatures  are  prone 
to  deal  with  them  in  the  concrete.  LckIs- 
latures  see,  or  think  tbey  see,  an  evil  In  its 
rfliitions  to  certain  persons,  objects,  and 
thincH,  and  deal  with  it  In  that  relation 
ainne.  It  seems  that  the  track  system  is 
1>e<;nlinr  to  the  operations  ot  mines  and 
factories.  Can  we  presume  that  the  legis- 
latnre  fonnd,  npon  InvestlKatlon,  that 
other  employers  of  labor  paid  their  hands 
In  merchandise  to  the  same  extent  and  as 
babitnally  as  miners  and  manotacturers, 
and  then  arbitrarily  omitted  them  from 
the  operation  of  the  law?  We  think  not. 
On  the  contrary,  we  must  presume  that 
the  remedy  provided  was  Intended  to  be 
and  Is  coextensive  with  the  evil.  Tne 
English  parliament  more  than  60  yeara 
aco  passed  a  statute  much  more  strlDKent 
than  ours,  which  applied  to  mannfactur- 
ers  and  mine  operators,  and  many  stat- 
Dtes  of  the  American  states  are  aimed  at 
these  two  classes  only,  all  of  which  shows 
that  the  practice  of  payinp:  waKes  of  labor 
In  merchandise  or  orders  (or  merchandise 
prevailed  with  those  classes  specially  to  a 
degree  Injariona  to  tbelr  employes  and 
the  public. 

The  lep;lslatnre  had  the  power  also  to 
afflz  a  penalty  to  the  violation  of  thestat- 
nte.  See  cases  cited  above.  Without 
such  penalty,  recoverable  by  the  stato, 
sui-h  lef^lslatlon  would  be  nupratory.  Tlie 
amounts  lost  by  each  employe  would  be 
too  small  to  Justify  litlRation,  and  the 
same  causss  that  induce  him  to  sulimit  to 
nnjust  exactions  would  operate  much 
more  strongly  to  make  bini  refrain  from 
apiieallng  to  the  courts.  Before  he  could 
do  this,  he  would  unqueHtlcinably  have  to 
sever  his  connection  with  his  employer. 
The  only  way  to  make  snch  laws  effective 
is  to  make  their  violation  criminal,  and  to 
authorize  the  state  to  proceed  against  the 
offender  by  Information  or  indictment,  as 
In  this  case. 

The  point  made  by  defendants  that 
the  evidence  does  not  show  a  violation  of 
the  statutecannot  be  maliitnined.  At  the 
time  the  check  liook  was  given  to  Daniels 
be  hud  enrned  $5.50  on  bis  wap^es  tor  the 
current  month,  and  the  amount  of  the 
bonk  was  to  he  deducted  from  his  wages 
when  settlement  was  made,  and  he  was 
charged  at  the  time  with  it.  The  tact  that 
be  was  indebted  to  defendants  on  a  prior 
account  cuts  no  figure  in  the  case.  It  cer- 
tainlycannot  bemnlntnlned  that  the  book 
wasto  go  as  a  credit  on  what  he  owed  the 
store.  If  it  had  been  Intended  that  the 
Ave  dollars  should  go  In  payment  of  the 
old  account.  It  would  have  been  so  credit- 
ed at  the  time.  Finding  no  error  in  tbe 
record,  the  Judgment  Is  affirmed. 

Macfart.ane,  J.,  concnrs  In  the  result, 
bat,  a  federal  question  being  Involved, 
and  the  principle  being  an  Important  one, 
Uantt,  p.  J.,  expresses  no  opinion,  and 
tbe  case  Is,  on  our  own  motion,  trans- 
h«red  to  the  eoort  in  Amoo. 


Block  et  al.  v.  MoKRmox  et  al. 
(Svirreme  Cmut  </  Mlsaauri,  Dbiiiion  Ko.  i. 


Oct.  81,  wa.) 

Boko  ios  Dbbd— Titu  Cosvktbd— Exsoonoii— 
PoBLio  Lands  —  Iktbbbbt  Acquibbo  bbvobb 
IsauA^roB  OF  Patbst. 

1.  The  record  showed  that  the  deed  to  A 
Judgment  debtor  of  land  which  was  sold  on 
execution  was  dated  several  days  before  tbe 
sheriiTa  sale,  though  not  acknowledged  until 
the  day  after,  but  the  deed  stated  that  the  con- 
vejance  was  made  pursuant  to  tbe  coDditlons 
of  a  bond  executed  by  the  grantor  to  the  gni»- 
tee,  which  bond  was  dated  before  the  judgincnt 
was  entered  on  wliich  the  land  was  sold.  Held 
that,  without  considering  tlie  deed,  the  title 
bond  conveyed  to  the  judgment  debtor  an  inter- 
est in  the  land  which  was  subject  to  sale  under 
execution. 

2.  Though  at  the  time  of  the  execution  sale 
the  surveyor  general  had  not  made  a  return  of 
the  plat  of  tbe  surrey  of  the  land  to  the  record- 
er of  land  titles,  and  consequently  tbe  govern- 
ment could  hare  appropriated  tbe  land  to  other 
purposes  at  any  time  before  such  return  to  the 
recorder,  yet  the  Judgment  debtor  had  an  inter- 
est which  conld  be  sold  on  execution,  his  title 
having  been  made  good,  as  against  any  party 
but  tlie  government,  by  his  taking  the  iiiitiatocy 
steps  to  acquire  a  patenL 

.  3.  Judgment  was  rendered  in  the  circuit 
court,  and  on  appeal  to  the  supreme  court  was 
af&rmed,  and  an  execution  under  which  the  sale 
was  held  was  Issued  out  of  the  supreme  instead 
of  the  circuit  court.  UM  that,  though  the  sale 
under  that  execution  ml^ht  have  been  voida- 
ble if  the  irregularity  in  its  issuance  had  been 
taken  advantage  of  m  dme,  vet  after  the  lapse 
of  60  years  the  validity  of  the  sale  would  not 
be  questioned. 

Appeal  from  St.  Lonta  etrcnit  court; 
Grokoe  W.  Lubkr,  Judge. 

Action  In  ejectment  by  J.  C.  H.  D.  Block 
and  others  against  J.  L.  D.  Morrison  and 
others.  From  a  Judgment  for  piaintitfs, 
defendants  appeal.    Attlriued. 

D.  T.  Jewntt  and  H.  H.  Denlson.  for  ap- 
pellants. J.  B.  Hendersoa  and  Reyaolda 
A  Lewis,  for  respondents. 

Black,  J.  Tbis  Is  an  action  of  ejectment 
to  recover  lot  60,  In  Peter  Lludell's  second 
addition  to  the  city  of  St.  Louis.  Tbe 
suit  was  commenced  by  tbe  Fourth  Na- 
tional Bank  ot  St.  IjOuIs.  The  bank  con- 
veyed the  lot  to  Block  and  Hulthus  pend- 
ing the  suit,  and  tbey  were  then  sQb<itI- 
tuted  as  plaintiffs.  They  recovered  In  tho 
circuit conrt,  and  the  detendunts  appealed. 
The  facts  of  the  caKe,  so  far  as  are  ma- 
terial to  the  questions  raised  In  this  court, 
are  these:  Joseph  Hunot  claimed  a  head 
right  under  a  concession,  dated  In  1802, 
for  son  arpens  ot  land  In  what  Is  now  New 
Madrid  cnunty.  In  1S10  he  conveyed  the 
land  to  Joseph  Vaiidcnbenden.  The  claim 
was  prenented  to  the  first  board  of  ciim- 
mlssioners  for  conflrmation,  but  tbe  board 
rejected  and  disallowed  It  on  the  31st  Jan- 
nary,  1811.  It  was  presented  again  to 
Frederick  Bates,  recorder  of  land  titles, 
and  by  him  approved  and  recommended 
for  confirmation  on  the  Ist  November, 
1815.  The  claim  was  then  confirmed  by 
the  act  of  congress  ot  April  29, 1816.  Prior 
to  the  confirmation,  Vandenbenden  con- 
veyed the  land  to  Itulus  Easton  tiy  a  deed 
dated  the  4th  November,  1815.  It  Is  con- 
reded  that  the  effect  of  this  confirmation 
by  congress  was  to  vest  tbe  lesal  title  to 
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tlie  laud    In   £a8toD.    The  land   having 
lieen     Injured     by     earthquakes,    EaBtun 
BOU};bt   to  exchaoRe  It  lor  other  landM  un- 
der tlie  provlRione  of   the  act  of  conKreea 
of  Feliruary  17, 1815,  entitled  "An  act  (or 
the  relief  of  the  iuhabltanta  ut  the  county 
of  New  Madrid,  In  the  Htafe  of  Missouri, 
who  Huffered  by  earthquakes."    On    the 
12th   Au^^uMt,  1816,   the   recorder   of  land 
titles     Issued    a   certificate   etutinK  that 
Joseph    Hunot,  or  bis   lefcal   reprencntn- 
tlvps,  Tv-ere  entitled  to  locate  4S6  acres  un< 
der  the  provisions  of  said   act.    Tula  cer- 
tificate 1h  known  as  "New  Madrid  Certifi- 
cate   No.  lUl."    On    the    16th    June,  1818, 
liufus  Bdbton,  as  the  leKal  representative 
of   Hunot,  made  application  to  locate  the 
certificate  on480arresotland,Klvlnga  Ken- 
eral  description  of  the  land  in  the  applica- 
tion.    The  deputy  surveyor  surveyed  the 
land,  and  on  the  23d  J  one,  1810,  certified  this 
survey  ti>  the  surveyor  general.    This  sur- 
vey was  detiignated  anri  is  known  as  "Sur- 
vey   No.    i.TOi). "     The    surveyor   general 
tranaiuitted  thlssorvey  and  The  plat  made 
a  part   of  It  to  the  recorder  on  the  8th 
January,  1833.    The   latter  recorded  the 
sanie  on  the  2d    February,  183'i.  and  uo 
that   day   Issued   a  patent    certificate  to 
JoHeph    Hunot,  or   his    legul  representa- 
tive.s.  for  the  480  acres.    This  patent  cer- 
tificate   was   delivered    to  Peter  Liudell, 
and  it     was    torwnrded    to    tlie  general 
land   office.    Conflicting   claims    were  in- 
terpuaed,  bo  tbat  the  patent  was  not  Is- 
sued nutil  the  13th  August,  1S.59.    As  has 
been  atuted,  Enston  signified   his  desire  to 
liicnte  ills  certificate  on  the  land  on   the 
16th  Jnne,  1818,  aud  the  survey  and   plat 
Were  n'.ude  on  the  23d  June,  1810;  but  the 
plat  and  surve.v  were  not  filed   with    the 
recorder  until  early  in  January, IS:^.  l{uFus 
Easton,  by  his  warranty  deed  dated  the 
29th    tieptember,  1823,  acknowledged   b.v 
bin)  and  bis  wife  on  the  Utb  October,  1823, 
and  recorded  on  the  9tb  Febrnnry,  1824, 
conveyed  :!4u  of  the  480  acres  to  iSauiuei 
Hnininond.    This  deed  contains  a  recital 
that  it   was    made  "in   ronslderatlon    of 
$1,583  to  him  in  hand  paid  by  said  Samuel 
Hammond,  and    pursuant  to  the  condi- 
tions of  a  certain  bond  executed  by  the 
said  Rufna  Easton  to  said  Samuel  Ham- 
mond aud  James  I.  Wilkinson,  dated  Sep- 
temlter  3,1818."    On  July  10, 1N19,  Easton 
conveyed  the  residue  ol  the  480  acres  to 
William  Stokes.    There  is  evidence  that 
Hammond  went  into  posseAslon  under  bis 
title  liond.   and  remained    In  possettsion 
fur  several    years.    On   the  Sth  October, 
1823,  the  sheriff  sold   the  240  acres  to  Rich- 
ard Relf  and  Beverly  Chew  by  virtue  of 
an    esecntion    issued    upon    a  Judgment 
against  Samuel  Hammond,  and  executed 
to  tbem  a  deed,  dated   the  4th  November, 
182:{.    Relf  and  Cbew  conveyed  the  land  to 
Peter  Lindell  in  March,  184U.    Lindell  also 
held  a  deed  to  tho  land  from  Hunot,  dated 
Id  1834;  and  it  appears  that  Liudell  took 
poKsesslon  at   tbat  date,  and  continued 
bis   posse-sslon    until    his    dearth    in   1861. 
The  lot  in  question  is  part  of  tlie  240  acres, 
and   was  set  oft  to  one  of  the  heirs  of  Liu- 
dell In   the  partition  of  tbat  estate.    The 
plaintiffs  have  acquired  all    the   title  ol 
nich  heir  by  deeds  in  due  form.    The  de- 
tandanta  claim   title  by   deeds  from  tbe 


heirs  of  Samuel  Hammond,  obtained  since 
1870.  They  got  possession  of  tbe  land  in 
1870  by  virtue  of  an  execution  on  a  Judg- 
ment In  an  ejectment  suit  against  tliw 
tenant  of  the  heir  of  Lindell,  to  whom  tbe 
lot  bad  been  assigued  In  tbe  partition 
suit.  The  bank  brought  this  suit  to  re- 
gain possession  in  1882. 

1.  From  the  foregoing  statement  it  will 
be  seen  that  all  parties  to  this  suit  claim 
under  Samuel  Hammond;  tbe  defendants 
through  the  heirs  of  Hammond,  and  the 
plain  tiffH  uuder  the  sherlH's  deed.  Tbe  ti- 
tle Is  with  the  defendants,  unless  the  sher- 
iff's deed  divested  Samuel  Hammond  ol 
bis  interest  in  the  land.  The  defendants 
assail  the  sheriff's  deed  on  several  grounds, 
and  the  first  is  that  Hammond  had  uo  in- 
terest In  the  land  at  the  date  of  thesber- 
Iff's  Hale  which  could  be  sold  on  execution. 
Tbe  sheriff  sold  the  land  onder  the  execa* 
tion  HKainst  Hammond  on  tbe  8tli  Octo- 
ber, 1823,  and  the  deed  from  Easton  to 
Hammond  liears  a  prior  date,  vis.,  23tb 
September,  1823,  but  was  not  acknowl- 
edged until  9th  October,  1823,  the  day  alter 
tbe  sheriff's  sale.  The  plalntiHs  inaiat 
tbat  the  presumption  is.  In  the  absence  ol 
other  prool,  that  the  deed  to  Hammond 
was  executed  and  delivered  on  the  day  of 
its  date,  though  acknowledged  at  a  Hul>se- 
quent  date.  Such  seems  to  be  tlierulegen- 
erally  asserted.  Devi.  Deeds,  S  2U5;  Dodge 
V.  Hopkins,14  \ViH.630.  But  weexpressno 
opinion  on  this  question  at  thin  time  Id 
view  of  what  was  said  in  Fontaine  v.  In- 
stitution, 57  Mo.  532.  The  deed  from  Easton 
to  Hammond  states  tl:at  It  was  made  la 
consideration  of  f  1,383  paid  by  Hammond, 
and  pursuant  to  the  conditions  of  a  cer- 
tain bond  executed  by  Easton  to  Ham- 
mond and  Wilkinson,  dated  the  8d  Sep- 
tember, 1818.  Hammond  therefore  held  a 
title  bond  for  the  conve.vauceot  the  land 
as  far  back  as  1818,  which  was  before  tbe 
date  of  tbe  Judgment  under  which  the 
property  was  sold.  Did  this  title  bund 
create  in  tbe  vendee  an  Interest  in  the  land 
which  wasBubJeci  tosale  underexecutlon? 
The  answer  must  be  In  the  nffirmotlve. 
The  statute  In  force  at  that  time  provides 
that  the  sheriff's  deed  "shall  be  effectual  tor 
passing  to  the  purchaser  all  tlie  real  es- 
tate and  Interest  which  the  detitor  had  or 
might  lawfully  part  with  in  the  Inuds  at 
tbe  time  Judgment  was  rendered.  "  1  Terr. 
Laws,  p.  120,  §  45.  In  Brunt  v.  Robert- 
son, 16  Mo.  129,  this  court  said:  "When 
parties  bnve  bound  themaelvea  by  agre» 
ment  toconvey  land  and  pay  for  It, equity 
recognizes  an  interest  in  the  land  as  al- 
ready in  the  purcliuser,  and  tbe  case  Is  tbe 
stronger  when  the  purchaser  has  actually 
paid  in  whole  or  in  part;-  and  in  either 
case  tbe  interest  of  the  purchaser  may  he 
sold  on  execution,  upon  the  principle  that 
the  vendor  is  to  be  regarded  as  seised  la 
equity  to  the  use  of  the  purchaser.  But  If 
no  money  has  been  paid,  and  If  the  peraon 
who  may  become  th>>  purchaser  Is  not  ac- 
tually under  any  oliliga  tion  tu  pay,  then 
there  is  no  selsiu  in  the  seller,  even  in  equi- 
ty, to  the  purchaser's  use,  and  there  Is  no 
interest  in  tbe  land  in  bim  which  is  liable 
tosale  on  execution."  It  is  true  tbe  stat- 
ute then  In  force  made  "all  real  estate 
whereof  tbe  defendant,  or  anjr  person  lor 
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hl8  D8e,  was  Helaedjii  law  or  pgutty,"  Aab> 
|ect  tu  sale  on  execution;  and  "real  en- 
tate"  wau  denned  to  be  "ujl  eHtate  and  )n- 
terent  iu  lands,  teneii)ent8,  and  iieredlta- 
ments."  The  wordH  of  the  stiitute  then 
In  force  were  different  from  the  wordH  of 
the  statute  now  in  (juestion,  bat  there  Ih 
no  BubHtantial  difference  In  their  raeaiiinR. 
The  statute  now  in  qaeHllon  malces  any 
intereHt  in  land  which  tlie  debtor  may  sell 
subject  to  sale  nuder  execution.  That  a 
title  bond  for  theconveyance  of  land  kIvch 
the  vendee  an  Interest  which  he  may  Hell 
cannot  be  doubted.  The  principle  u(  law 
is  well  mettled  that,  where  there  has  been 
a  contract  for  the  sale  of  land,  the  vendor 
becomes  the  truHtee  of  the  land  for  the 
vendee,  and  that  the  vendee  has  an  Inter- 
est In  the  land  which  may  be  sold  under 
execution.  Fnpln  v.  Massey,  27  &!o.  445; 
Hart  V.  LoRun,  49  Mo.  47;  Mort^an  v. 
BouKe,  63  Mo.  210.  In  some  of  these  cases 
the  vendee  had  been  put  Iu  possession, 
and  iu  othera  the  whole  or  n  part  of  the 
purchase  money  had  been  paid.  These  cir- 
cumstances may  make  oui  a  stronRer 
case,  but  the  principle  still  stands,  that 
the  vendee  in  a  title  bond  lias  nn  Inter- 
est In  the  land  which  he  may  sell,  and 
which  he  may  enforee  bj'  specitic  perform- 
ance, and  which  is  subject  to  sale  under 
execution.  The  case  of  Brondwell  v. 
Yantis,  IU  Mo.  SIK),  is  not  in  ccnHict  with 
what  has  been  said.  There  the  vendee  in 
the  title  bond  sold  his  rlRlit  and  trans- 
ferred the  bond  to  another  person,  and 
after  that  he,  of  course,  had  no  interest  in 
tiie  land  subject  to  execution.  In  the  case 
of  Mcllvalne  v.  Smith,  42  Mo.  4.5,  the  court 
said:  "Smith  had  no  seisin  or  possession 
of  the  land,  no  power  to  dispose  of  any  es- 
tate la  the  land,  or  to  enjoy  the  occu- 
pancy, or  to  collect  the  rents;  nor  could 
be  call  upon  the  trustee  tu  execute  any 
conveyance."  Under  these  circumstances 
It  was  held,  and  properly  held,  that  be 
had  DO  Interest  siitiject  to  sale  on  execu- 
tion. Here  the  vendee  had  un  interest,  by 
f<»rce  of  the  title  bond,  which  he  could  en- 
force, and  a  n  interest  which  he  could  sell. 
It  is  true  that  the  lust  sentence  In  the  quo- 
tation which  we  have  made  from  Brant 
V.  Kobertson  is  to  the  effect  that,  if  the 
purchaser  is  not  actually  under  any  obli- 
i<atlon  to  pay,  then  there  Is  no  seisin  to 
tlie  use  of  the  vendee.  It  is  not  now  neces- 
sary to  say  whetliertbe  holder  of  u  mera 
option  to  purchase  would  or  would  not 
have  an  interest  subject  to  execution  sale. 
A  bond  to  convey  on  the  payment  of  a 
ftlven  sum  Implies  an  n/rreement  to  pay. 
We  hold  that  the  bond  recited  In  the  deed 
vested  in  Hammond  an  Interest  In  the  land 
which  was  subject  to  sale  under  an  exe- 
cution. 

2.  The  defendants  Insist,  in  the  next 
place,  that  there  was  not  a  particle  of 
title,  lefial  or  egultalile,  out  of  the  United 
States  and  In  Hammond  at  the  date  of 
theexeentlon  sale,  and  that  he  had  noth- 
ing ^hlch  could  be  nold,  because  the  sur- 
veyor lieneral  did  not  Hie  tlie  survey  with 
the  recorder  until  early  in  18:33,  which  was 
about  10  years  after  the  land  was  mild  un- 
der the  execution.  To  establish  this  posi- 
tion we  are  cited  to  a  number  of  cases, 
soma  of  wbicb  will  be  specially  Doticed. 


Rector  v.  Ashley,  8  Wall.  142,  was  a  bill 
in  equity  and  a  cross  bill,  both  parties 
seeking  to  quiet  his  title  as  asainst  the 
other.  Ashley  claimed  under  an  act  of 
congress  of  June  '£i,  1836,  grnntinR  a  des- 
iKuatcd  quantity  of  land  to  the  state  of 
Arkansas  out  of  any  unappropriated 
lands.  Ashley's  title  was  peKected  under 
this  act,  so  that  the  legal  title  became 
vested  In  him  on  8th  .Tune,  183S,  unless  tbe 
land  had  been  previously  appropriated  by 
a  New  Madrid  certificate  under  whlcb 
Kector  clslnied.  This  New  Madrid  certifl- 
cate  was  Issued  to  Cocherham.  His  lef^al 
representative  gave  to  the  surveyor  o( 
public  lands  a  writing,  dated  30tb  Octo- 
ber, 1820,  stating  that  be  located  tbe 
same  on  the  land  in  question.  A  sorvey 
was  made  of  date  the  80th  May,  183M, 
which  was  filed  with  tlie  recorder  of  land 
titles  loth  June.  1S38,  after  Ashley's  title 
had  been  perfected  under  the  net  of  1836. 
The  questions  were  whether  these  proceed- 
ings under  the  New  Madrid  certificate 
pstubilshed  such  a  right  in  the  parties  who 
represented  the  certificate  as  to  withdraw 
the  land  from  the  list  of  unappropriated 
lands,  and  thereby  defeat  the  Ashley  title 
under  the  act  of  1830.  The  court  refers  to 
the  prior  cases  of  Bagnell  v.  Broderick,  13 
Pet. 4:^0;  Barry  v.OamhIe,  H  How.32:  and 
I.«ssleur  V.  I'rlce,  12  How.  66.— in  whlcb 
cases  it  was  held  that  tbe  United  States 
never  deenied  the  land  appropriated  by  a 
New  Madrid  certificate  until  the  survey 
was  returned  to  the  recorder  of  land  ti- 
tles; that  it  was  the  plat  and  certificate 
of  survey  returned  to  the  recorder  which 
constituted  a  location;  and  it  was  then 
and  not  before  that  the  exchange  of  titles 
took  place  under  the  art  of  February  17, 
181.*)  The  court  then  holds,  as  It  had  be- 
fore held,  that  the  return  of  the  survey  to 
the  office  of  the  recorder  of  land  titles  is 
essential  to  an  appropriation  of  the  land 
uniler  such  certiflc-atcs;  that  until  this  is 
done  the  claimant  acquires  no  vested 
right.  As  said  In  Muckny  v.  Easton,  19 
Wall.  019:  "Until  the  plat  was  placed  la 
the  pnbllc  depository  In  the  territory  as 
evidence  of  title  issuing  from  the  United 
States,  there  was  no  official  recognition 
of  the  t>roceedlngs  taken  by  the  claimant 
which  bound  the  government. "  Hence  it 
was  held  In  the  Hot  Springs  Cases,  92  U. 
8.  09S,  that  until  the  survey  was  returned 
to  the  recorder's  office  the  government 
ponid  withdraw  the  land  from  sale,  and 
thereby  defeat  any  previous  steps  taken 
to  locate  the  certificate  on  the  particular 
tract.  Now  these  cases  show,  and  tbcy 
sliow  beyond  all  question,  that  there  is 
no  vested  right  in  the  locator  of  a  New 
Madrid  certificate  to  the  lands  which  he 
profioses  to  take  in  exchange  for  his  in- 
jured lands,  as  against  the  United  States, 
until  the  survey  hod  been  returnetl  tu  the 
reconler  of  land  titles;  but  in  our  opinion 
they  do  not  show,  nor  Is  it  held  In  nny  of 
them,  that  the  locator  acquires  no  right 
as  between  himself  and  those  clalminar 
under  him.  As  between  the  locator  and 
persons  claiming  under  him,  they  may  and 
often  do  acquire  rights  which  may  be  as- 
serted, and  which  the  courts  will  protect. 
Iu  Landes  v.  Brant,  10  How.  348.  Clamor- 
gun  claimed  an  Interest  In  the  land  under 
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Dorlier,  wbo  had  an  imperffct  Spanish 
grant.  This  claim  was  presented  tu  and 
cuiiHrnieil  by  the  tirat  board  ufcnniinla- 
6l(>uerd  in  IMl,  and  a  patent  was  issned 
to  Clainorgau  in  1845.    In  1808,  which  wafi 

Srior  to  the  conflrmatlon  by  the  old 
oard.  Sarpy  recovered  a  Judsment 
apuinat  Clantorean,  under  which  the 
property  waa  sold  and  conveyed  to  Mc- 
Nuir  by  n  Bherin'a  deed  doted  In  the  aame 
year.  The  court  held  that  Clnmorgan'a 
Interest  in  the  Imperfect  Spanish  claim 
waa  subject  to  execution,  and  approved 
(n  expreaa  terms  what  this  court  had  said 
on  the  aame  subject  In  Landes  v.  Perkins, 
13  Mo.  2r>l.  8oe,  also,  Massey  v.  Papin, 
24  HtiW.  362.  It  was  also  further  held  in 
the  Clamorgau-Iirant  Case  that  the  pat- 
ent, when  issued,  related  back  to  the  time 
that  the  claim  was  tiled  for  contlrmatlon, 
namely,  in  December,  1805,  so  that  the 
lef;ai  title  conveyed  by  the  patent  Inured 
tu  the  Itenefit  ol  the  grantee  In  the  slier- 
iO'a  dc^d.  The  court  applied  the  principle 
"that  all  of  several  parts  and  cei-umonies 
necesHary  to  complete  a  conveyance  shall 
be  taken  together  as  one  act,  and  operate 
from  the  sobstiiutial  part  by  relation." 

LoolvluK  now  to  the  act  of  congress  of 
February  17, 1815,  it  will  be  seen  that  sev- 
eral steps  must  be  taken  to  effect  an  ez- 
cbantce  of  the  Injured  lands  for  others, 
which  are  pointed  out  In  the  Hot  Springs 
Casea  before  mentioned,  and  are  In  sub- 
stance these:  (1)  A  application  by  the 
owner  of  the  Injured  land  to  tiie  recorder 
of  land  titles  for  a  certlflcute.  (2)  A  cer- 
tificate to  be  issued  by  the  recorder.  (H) 
Application  by  the  holder  of  the  certifi- 
cate to  the  surveyor  for  a  location  of  the 
certificate,  deslKnatlnt;  in  fieneral  terms 
tlie  land  desired.  (4)  Survey  of  the  land 
and  pint  by  the  surveyor.  (5)  A  return  of 
the  survey  and  plat  to  the  recorder.  (6) 
Then  follows  the  patent  certificate  to  bo 
issued  by  the  recorder,  the  traiismlKxion 
of  the  patent  certificate  to  the  land  otfice, 
and  the  isMue  of  the  patent.  In  this  case 
Boston  (irocured  a  certiticate  of  location, 
made  application  to  the  surveyor  for  a 
location  of  it  on  the  land,  ami  had  a  sur- 
rey made  by  the  proper  officer,  which  sur- 
vey and  plat  were  certified  to  the  burveyor 
general  In  June,  1810.  In  the  mean  time 
be  executed  the  title  bond,  dated  the,Sd 
Hepterober,  1818.  to  Hammond,  for  'MO 
acres,  and  Hammond  took  possession  of 
the  laud.  On  the  lUth  July,  1810,  Easton 
conveyed  the  residue  of  the  tract  to 
Blokes.  Easton  had  then  slRuined  Mt  in- 
tention In  a  proper  form  to  appropriate 
the  land  In  satisfnction  of  his  certiticate. 
He  was  pursuing  the  course  specified  by 
the  act  of  cooKresa  to  brint;  about  and 
perfect  the  exchanite  of  lands.  It  was  be- 
cause of  these  t-teps  taken  that  Stokes 
and  Hammond  were  induced  to  purchase 
the  land.  As  nealnst  Stokes  and  Uam- 
Oiond,  would  he  be  heard  to  say  he  had 
no  Interest  in  the  land?  Surely  not.  It 
la  perfectly  clear  that  this  bond  and  the 
deed  save  Hammond  and  Stokes  the  right 
to  RO  on  and  perfect  the  location  as  it 
was  aobsequently  perfected.  AVhen  per- 
fected they  would  become  the  legal  own- 
era  of  their  respective  parcels  of  land  so 
purchased  from  Easton.    This  was  a  valu- 


able right  ucQulred  by  them  to  and  in  the 
land  by  reason  of  tne  deeds,  and  it  was 
none  the  less  a  valuable  right  because  the 
government  could  have  appropriated  the 
land  to  other  purposes  at  any  time  before 
the  plat  and  survey  were  filed  with  the 
recorder  of  land  titles.  £aston  acquired 
H  right  in  the  land  which  he  had  a  right 
to  and  did  transfer  to  Hammood,  and 
which  Hammond  could  have  trunsFerred. 
As  Hammond  had  an  interest  which  be 
could  lawfully  part  with,  it  follows  that 
this  Interest  was  subject  to  sale  under 
execntlon,  undftr  the  statute  before  men- 
tioned. That  interest  passed  b.v  tite  sher- 
iff's deed  to  Rolf  and  Chew,  and  by  their 
deed  to  LIndell.  When  the  patent  was 
Issued  it  related  back,  at  least,  to  the 
time  that  Easton  made  Ms  application  to 
the  deputy  surveyor  to  have  the  New 
Madrid  certificate  located  on  the  land. 
The  doctrine  that,  when  several  proceed- 
ings are  essential  and  necessary  to  a  deed 
or  patent,  the  last  will  be  held  to  take 
eBect  by  relation  on  the  date  of  the  first, 
is  well  settled.  Though  a  fiction  of  law, 
it  will  be  applied  where  the  ends  of  justice 
require  It  to  be  applied,  and  the  rights  of 
third  persons  are  not  prejudiced.  Lessee 
of  French  v.  Spencer,  21  How.  228;  Shep- 
ley  V.  Cowan,  ill  U.  S.  337;  Jackson  v.  Mc- 
Micbael,  SCow.  75;  Callahan  v.  Davis,  «0 
Mo.  78,  2  S.  W.  Rep.  216;  3  Washb.  Real 
Prop.  §  40.  The  claim  that  the  doctrine 
of  relation  can  have  no  application  to  a 
New  Madrid  location  prior  to  the  return 
of  the  survey  to  the  recorder  is,  in  our 
opinion,  not  well  founded,  and  not  sup- 
ported by  any  of  the  nuthoritlea  cited  to 
prove  that  proposition.  Right  and  jus- 
tire  call  for  the  application  of  the  rule  in 
this  case,  and  no  reason  la  seen  wliy  it 
should  not  be  applied.  The  foregoing  ob- 
jections to  the  slieriff's  deed  were  consid- 
ered in  the  case  of  Hammond  v.  Johnston, 
Oa  Mo.  198,  «  S.  W.  Rep.  8:1,  hut  we  have 
traveled  over  the  ground  again  in  view  of 
the  great  value  of  the  property  involved, 
and  the  earnest  arguments  made  on  the 
hearing  of  this  rase. 

8.  There  is  another  objection  to  the  sher- 
iff's deed  not  made  or  considered  in  the 
Hammond-Johnston  Case,  iinil  that  is  this: 
that  it  is  void  because  the  execution  is- 
sued out  of  the  supreme  court  Instead  of 
out  of  the  circuit  court.  The  facta  are 
that  Richard  Relf,  Beverly  Thew,  and 
Mary  Clark  obtained  a  judgment  in  the 
circuit  court  against  Samuel  Hammond 
In  August,  1810,  for  «0,84I.KO.  Hammond 
sued  out  a  writ  of  error,  and  procured  a 
svperaeilfas  by  giving  bond.  On  the  23d 
May,  18'23,  the  supreme  court  gave  judg- 
ment "that  the  judgment  aforesaid,  in 
form  aforesaid  rendered,  be  in  ail  things 
attirmed,"  tsnd  that  the  plaintiffs  "recover 
against  the  said  Samuel  Hammond  their 
costs  and  charges  by  tliem  about  their  de- 
fense lu  this  behalf  expended,  and  that 
they  have  thereof  execution."  On  the 28th 
May,  1823,  the  clerk  of  the  supreme  court 
Issued  an  execution  to  the  sheriff  of  St. 
Louis  county,  reciting  therein  that  the 
plaintiffs  hail  recovered  a  judgment  against 
defendant  for  f6,87T.43,  and  their  costs 
and  chargea.  and  commanding  the  sheriff 
to  make  said  aum  and  the  costs  and  char- 
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gn,  the  coats  belDK  taxed  at  137.63.  Va- 
der  tliia  ezecutton  tlie  aberitf  Mold  the  240 
acres  and  neveral  other  parrels  of  lund  on 
the  Ktb  October,  1S28,  aud  Rell  and  Chew 
became  the  pnrcbaserR.  The  statute  in 
force  at  the  date  o(  the  judKRient  and  excw 
cntWin  provided  that  itsbuuld  be  the  duty 
of  the  Bupreoie  court,  in  all  cases  of  appeal 
or  writs  of  error,  to  examine  the  record, 
and  to  award  a  new  trial,  reverse  or 
affirm  the  Judgment  of  the  circuit  court, 
or  give  such  Judgment  as  the  said  court 
onRht  to  hare  Kiven.  1  Terr.  Laws, p. K55, 
§•58.  Section  (X)  prorides:  "In  all  cases 
nf  appeal  or  writs  of  error  decided  by  the 
supreme  court,  the  said  court  may  order 
the  record  in  the  cause,  nith  tlielr  deci- 
aiun  and  determination  thereon  written, 
*  *  *  to  be  transmitted  to  the  proper 
circalt  court,  on  payment  of  the  costs  in> 
cu'red  In  the  supreme  court,  and  such  de- 
ciHlons  and  determination  shall  be  duly 
carried  into  execution  by  sucb  circuit 
court,  or  the  supreme  court  may  award 
execution  to  carry  the  said  decitiion  and 
determination  into  effect."  The  earliest 
decinion  of  this  court  whicb  we  have 
found,  ronstruiniar  these  statutes.  Is  Mc* 
Mair  T.  Lane,  i  Mo.  48.  In  that  case  there 
bad  been  a  JudKinent  in  the  circnit  court, 
which  was  aifirmed  on  a  writ  of  error  to 
tlie  supreme  court.  Execution  was  issued 
out  of  the  supreme  court  for  tbe  debt  and 
costs,  and  under  that  execution  the  real 
estate  of  the  debtor  nras  sold.  In  that 
ease  it  was  contended  that  the  circuit 
court  alone  had  powertoaward execution 
where  its  Jud^uienT  was  affirmed;  but  it 
W08  liKid  that  the  supreme  court  could 
award  execution  on  a  judgment  of  afiirm- 
ooce.  To  be  advised  of  the  practice  at 
that  date  we  have  esamlned  that  judK* 
metit,  and  find  that  it  was  a  simple  ]ud|sc- 
meiit  of  affirmance  with  a  JndKment  tor 
costs.  It  was  in  all  respects  like  the  one 
now  in  question.  Evans  v.  Wilder,  6  Mo. 
814,  was  also  an  action  of  ejectment.  The 
defendant  ffnve  in  evidence  three  jud^* 
ments  of  affirmance,  and  executions  issued 
thereou  out  nf  this  court,  under  which  tbe 
land  was  sold.  This  court  said:  "The 
third  point  in  ar^nment  Is  that  the  execn- 
tions  issued  from  this  court  without  any 
Judgment.  The  records  show  that  there 
were  In  this  court  three  several  Judgments 
for  costs,  at  least.  It  sr^nis  to  me  that 
these  executions  might  tveil  bave  been 
qnnshed  on  the  return,  on  the  application 
of  Price,  but  that  he  would  not  be  heard 
on  this  question  after  the  money  had  been 
paid  over  by  thu  sheriff;  mnch  legs  can  he 
be  heard  after  this  length  of  time.  Nor  do 
I  see  how  it  can  be  riprht,  after  a  lapse  of 
many  years,  to  hold  tne  sale  void  in  a  col- 
lateral way.  BuCltiilnk  the  executions 
would  nt  no  time  have  been  quashed  as 
to  the  costs  of  this  court.  This  point  is 
ruled  for  the  appellee."  The  appellee 
claimed  title  under  the  executions.  Meyer 
r.  Campbell,  12  Mo.  8'.I7,  was  also  an  ac- 
tion of  c]e<'tniont.  The  plaintiff  put  in  evi- 
dence the  very  deed,  it  would  seem,  which 
is  now  in  question.  The  question  raised 
in  the  lower  court  was  whether  the  execu- 
tion enforced  the  lien  of  the  Judgment  of 
tlie  circuit  court.  Tbe  court,  speaking 
throaxh  J  Hdge  N apton,  dlaoossea  the  stat- 


utes above  quoted  at  length,  and  reaches 
these  conclusions:  That  a  Judgment  of 
affirmance  of  the  supreme  court  is  a  Judg- 
ment that  the  circuit  court  proceed  to  exe- 
cute its  own  Judgment;  that  the  atfirra- 
anre  i>eing  certified  to  the  circuit  court, 
that  court  proceeds  tocarry  its  own  Judg- 
ment into  effect;  that,  when  this  court 
designs  to  carry  its  own  Jud;;mcat  of  af« 
ffrmance  into  effect,  a  Judgment  of  recov- 
ery should  be  added.  Accordingly  It  was 
held  that  the  execution  did  nntenfnrre  the 
lien  o(  the  Judgment  of  the  circuit  court. 
But  the  court  was  careful  to  say:  "We 
do  not  wish  to  be  understood  as  deriding 
that  the  execution  which  issued  upon  the 
Judgment  of  the  supreme  court  in  182S.  in 
favor  of  Helf  and  Chew,  was  void.  Tlie 
question  arose  In  the  case  of  Evans  ▼. 
Wilder,  and  the  court  was  then  of  opinion 
that  the  judgment  was  good,  at  least  for 
costs,  and  seemed  inclined  to  sustain  a  ti- 
tle acquired  under  the  execntion,  although 
it  was  Intimated  that  sut-h  an  execution 
would  be  set  aside  upon  a  direct  applica- 
tion for  that  purpose. "  Since  the  decision 
tn  that  case,  a  Judgment  of  atlirmance  has 
been  understood  to  be  a  Judgment  that 
the  circuit  court  proceed  to  execute  Its 
own  judgment,  which  Is  pronounced  valid 
and  in  full  force.  Hlagel  v.  Mnrdock,  65 
Mo.  522;  Walter  v.  Tabor,  21  Mo.  7.5;  Wil- 
bnm  V.  Hnll,  17  Mo.  471.  And  it  follows 
that  regularly  an  execution  should  not  be 
issued  out  of  this  court  to  enforce  that 
part  of  a  Judgment  which  Is  simply  and 
solely  a  Judgment  of  affirmance.  But  it 
does  not  follow  that  this  sale  should  be 
held  void.  The  practice  was  unsettled  at 
that  early  day.  In  one  case  a  sale  under 
an  execution  issned  out  of  this  court  on  a 
Judgment  of  atflrmam:e  was  held  regiiier. 
In  another  case  three  like  sales  were  held 
valid,  thoogb  voidable  by  a  timely  mo- 
tion toqnash;  and  at  a  subsequent  date 
the  court  clearly  stated  that  it  would  not 
disturb  tliat  ruling,  and  that,  too,  in  a 
case  where  this  deed  was  brought  In 
qi.estlon.  More  than  50  years  have  elapsed 
since  this  sale  was  made.  Under  theEeclr- 
cnmstunees  we  are  asked  to  bold  this  sale 
void,  and  tbi?  we  decline  to  do.  We  bold 
that  the  sale  was  and  is  valid  In  this  col- 
lateral proceeding;  and  In  stating  this  we 
asHnme  that  it  appears  from  the  sherilT's 
return  that  the  flrst  piece  of  property  sold 
brought  more  than  enougb  to  pay  the 
costs,  and  that  it  appears  from  that  re> 
turn  that  the  property  in  question  was 
the  second  piece  sold.  With  the  foregoing 
conclusions  It  follows  that  tbe  Judgment 
should  be  and  it  is  affirmed. 

Barclay,   J.,   not  sitting.    The   other 
Jodgea  concur. 


Davis  v.  Smith  et  dL    Hammoxd  et  oI.  v.  Cor* 

KECTiccT  MuT.  Life  Iks.  Co.    Saks  v.  Gouixuri 
et  (U.    Same  v.  Honors  et  oL 

(Supreme  Court  of  MlasoHri,  DivMon  No.  I. 
Oct  81,  1893.) 

Appeal  from  St.  Louis  circuit  eoort:    L.  B. 

Valliaot,  Judge. 

Fuiir  actions  in  ejectment^by  John  T.  Davis 
against  Smith  nnd  others;  David  L.  Hmnmond 
and  others  ajrainst  the  Connecticut  Mutual  IJf« 
Insnruice  Company;   ttie  nune  ag^dnat  Ajm  B. 
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GordoD  end  odien;  And  the  nme  asainat  H.  H. 
Jlooore  and  others.  JudgiDent  for  ptaintiff  in  tha 
first  suit,  and  defendants  in  the  others.  Affirmed. 
JJ.  '£■  JeweU  and  H.  H.  Venison,  for  appel- 
lants. John  B.  Benderson  and  Beunolas  Jt 
Leu/it,  fbr  respondents. 

Black,  J.  The  aboYB  cases  present  the  same 
Qnitstious  just  coiisiderpd  in  the  case  of  Block  r. 
Morris.111,  'M  S.  W.  Rep.  340.  In  the  first  one 
the  plaintiff  claims  under  the  sheriffs  deed,  and 
the  judgment  of  the  circuit  cpurt  -n'as  in  his  fa- 
Tor.  In  the  other  cases  the  plaintiffs  claim  as 
and  under  the  heirs  of  Samuel  Hammond,  and 
th«  judgments  were  in  favor  of  the  defendants. 
TTipHc  jmtsmeiitij  nre  all  aihrmcd  on  the  authority 
of  the  Block-Horrison  Cose. 

B*Rci.iT,  J.,  took  no  part  In  the  disposition  at 
the  above  causes.    The  other  Judges  concur. 


CnAMBKItLIN  ▼.  Fox  COAI.  &  CoKB  CO. 

et  ah 
{Supreme  Court  of  Tennetsee.    Oct  SO,  1892.) 

K4DITT  —  RBSCISSIOX   09   ASSIONBIZNT  OF  IjUiBa — 
FaiACn  AMD  UlSRBPKBSBNTATIOrS. 

1.  In  a  suit  by  the  parchaspr  of  a  lease  of 
coal  Intid  to  rescind  the  coBtrnct  on  the  ground 
of  misrcprcRontation,  complainant  and  another 
■witness  testified  tliat  defendant's  secretary  rep- 
resented that  the  output  of  the  miU.<«  averaged" 
botwprn  200  and  250  tons  per  day.  The  s;cre- 
tary  denied  the  statempnt,  and  he  was  eorrobo- 
Tatod  by  counsel  for  defendant,  who  was  pres- 
ent during  tiie  netsotiations.  Complainant  had 
tetkt  two  competent  persons  to  examine  tlie 
property,  and  it  does  not  appear  but  that  tb« 
output  would  depend  entirely  on  the  force  em- 
ployed. Hrlil,  that  the  evidence  failed  to  show 
a  misrepresentation  concerning  a  roaterlal  mat- 
ter wliieli  operated  as  a  material  inducement 
to  tibe  purchase. 

'2.  The  concealment  of  the  pendency  of  an 
action  for  forcible  entry  and  detainer  brought 
agninst  three  of  the  common  employes  of  de- 
fendant's lessors,  not  residing  on  the  land,  by 
one  who  claimed  a  superior  title,  was  not  frand- 
nlent,  since  defendant's  lessors  were  not  parties 
to  tile  nrtinn,  which  wa<)  possessory  in  oiarao- 
ter,  and  did  not  involve  title. 

3.  Defendant's  lessors  were  not  concluded 
bf  assistius  their  employes  to  defend  the  ae- 
tion. 

Appeal  from  chancery  coort,  Hamilton 
eonnty ;  T.M.  McCo.nnbi.i.,  (;i)ancellur. 

Dili  by  W.  S.  Chantberlln  aKsliiHt  the 
Vox  Coal  &  Coke  Cunipnny  and  others  to 
rpDcind  a  contract  of  aale  of  a  leoHehoId 
cHtate  in  a  tract  oT  corI  land.  LeaTe  to 
"file  an  amended  bill  wrh  denind,  and  the 
oiifrinal  bill  was  dlHniisHed.  Complainant 
Nppeals.     Decree  afUrmed. 

At.  H.  Clitt  ami  Citoke,  Fr/iihrA  Swrnney, 
for  appellant.  PtitebaM,  niter  A  Tbomus, 
for  respondents. 

LcnTON,  J.  The  complainant  seeks  a 
reHclHoion  of  n  contract  ol  Rale  of  a  leuse- 
hulil  estate  in  a  tract  ot  ii.TOO  acres,  upon 
which  is  situated  a  valuable  coalmine. 
The  eooTeyance  also  embraced  certain 
movables,  such  as  miners'  houses,  coal  cars, 
rail  and  tram  woys.screws,  Hcalas,  roinins 
towls:  alao  certain  rights  of  <vay  over  ad- 
jacent lauds.  The  conveyaoce  was  made 
by  the  Fox  Coal  &  Coke  Cuinpooy,  a  Ten- 
ncsHee  corporation,  which  was  the  as- 
riftuee  (rf  a  lease,  originuUy  made  in  18)i5 
to  other  parties  for  n  term  of  99  years. 
The  consideration  expresFcd  in  the  deed 
%»  ^IJHm  and   tbe  assamptloa  by  the  ven- 


dee ot  tbe  rents  payable  to  tbe  oti({lnal 

lessors  and  owners  ot  tbe  fee,  and  upoi 
tbe  further  consideration  that  the  vendee 
ehoald  expend  In  one  year  the  sum  of  910,- 
OUO  in  permanent  Improvements  of  the 
mines.  Twenty-five  hundred  dollars  was 
paid  in  cash,  and  fur  tbe  remainder  notes 
were  executed  iiiaturinii;  at  different 
dates.  Upon  the  pleadings  and  proof  the 
chancellor,  upon  flnul  bearing,  dismissed 
tbe  bill.  The  complainant  bas  assigned 
MS  error  the  action  of  tiie  chancellor  in 
not  finding  upon  the  evidence  that  a  fraud 
was  practiced  upon  complainant  by  mf»- 
representations  made  to  Induce  tbe  sals 
concerning  the  daily  output  ol  the  mint« 
while  being  operated  by  the  vendor.  We 
do  not  think  the  chancellor  ern  d  in  this 
reHpect.  Comploinant  and  one  Hood  do 
testify  that  Mr.  Sine,  the  secretary  of  the 
defendant  company,  did  represent  that 
the  output  had  averaged  between  '/(K)  and 
250  tons  per  day.  Mr. Sine  very  positively 
denies  the  statement,  lie  is  confirmed  as 
to  what  passed  between  himself  and  Mr. 
Chamberliu  at  the  time  the  sale  was  con- 
summated by  the  evidence  of  Mr.  Pritcb- 
ard,  who  was  present  during  the  negotia- 
tions as  counsel  for  tbe  Fux  Coal  k.  Cuke 
Company.  Whatever  question  may  be 
made  upon  tbecompeteucyof  tlie  evidence 
of  Mr.  Pritchard  as  to  subsequent  trans- 
actions aliout  which  he  testifies,  there  can 
be  no  doubt  but  that  at  the  time  tbes* 
negotiations  for  the  sale  were  pending  Mr. 
Pritchard  represented  the  vendor  alone, 
and  was  competent,  when  called  l)y  his 
client,  to  nay  what  representations  hnd 
or  had  not  been  made.  The  representa- 
tions to  .the  witness  Hood  ar?  laid  at 
different  times  and  places.  Assuming  both 
Mr.  Hood  and  Mr.  ISine  to  be  equally  cred- 
ible witnesses,  complainant's  case  on  this 
point  must  fail,  because  nut  supported  by 
tbe  weight  of  truth.  To  strengthen  this 
view,  there  is  tbe  added  circumstance  that 
complainant  had  sent  two  competent  per- 
sons to  examine  the  property,  and  this 
fact,  taken  with  the  positive  testimony 
ot  both  Mr.  Sine  and  Mr.  Pritchard,  indi- 
cate that  complainant  was  fully  advised 
as  to  the  character  and  prospects  of  this 
property  by  his  agents,  and  acted  upon 
their  reports  to  him.  The  materiality  ot 
the  alleged  ailsrcpresentation  does  not 
clearly  a poenr.  Whether  defendants  had 
obtained  an  output  ot  from  40  to  60  tons 
per  day, or  200  tons  per  day,  might  der>end 
entirely  upon  the  force  employed  by  them, 
and  not  be  a  consequence  of  the  wnntof  ca- 
pacity in  the  minori  to  put  out  the  larger 
quantity  with  nnndequateforce.  That  the 
property  is  very  valualile  as  a  coal  prop- 
erty Is  freely  odmitted  l>y  Mr.  Hnud,  com- 
plainant's agent  for  the  examination  ol 
the  property.  This  witness  sayn  that, 
"taking  tbe  report  nt  Mr.  Lawson  as  a 
basis,  [an  expert,  sent  to  examine  and  re- 
port upon  the  property  by  complainant,] 
1  should  say  it  was  a  large  property,  and 
capable  ot  turning  out  a  large  quantity 
ot  coal."  To  rescind  a  contract  of  sale 
upon  the  ground  of  a  rolsrepresentatioa 
as  to  the  character,  capacity,  or  quality 
ot  the  property  sold,  it  ought  to  be  made 
to  clearly  appear  that  such  misrepresenta- 
tion  was  concernlnK  a  material  matter. 
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and  operated  aa  a  material  inducement 
to  The  parcbase. 

The  next  Inslatence  of  complainant 
was  and  la  that  the  defendant  company 
was  ftutlty  of  snob  fraudulent  conceal- 
ment of  a  material  fact  affectinsr  its  title 
and  right  of  possesiilon  as  entitles  him 
to  a  reHClHSion.  The  facts  npon  which 
this  allegation  rests  are  sabstantlally 
these:  In  1873  a  grant  was  issued  by 
the   state   to   one   W.   L.   Walker   for  a 

gortloD  of  the  land  covered  by  the  lease- 
old  estate  conveyed  to  complainant. 
In  1N81  Walker  filed  a  bill  in  the  chancery 
court  aKalnst  the  Fox  heirs,  who  are  the 
original  lessors,  under  whom  the  Fox, 
Coal  &  Coke  Company  claimed.  The  ob- 
ject of  this  bill  was  to  remove  the  Fox 
title  as  a  cluud  upon  the  Walker  title,  to 
stay  waste,  and  to  eject  the  Fox  heirs 
from  the  land  covered  by  the  grant  to 
Walker.  The  Fox  heirs  claimed  under  a 
grant  much  older  than  that  held  by  Walk- 
er, but  were  unable  to  connect  themselves 
with  it.  for  the  reason  that  one  link  In 
their  chain  of  title  was  a  sberitf's  deed, 
which  they  did  not  support  with  a  record 
showing  judfrment  and  levy.  Neither 
Walker  nor  the  Foxes  had  had  such  con- 
tinuous, exclusive,  adverse  possessinn  iit 
the  lands  covered  by  both  grants  as  to 
vest  a  title  under  the  statute  of  limita- 
tions. Walker  failed  in  his  salt,  however, 
because  of  the  effect  of  tlie  older  grant  as 
an  outstanding  superior  title.  This  suit 
was  finally  decided  in  I88n,  and  the  opin- 
ion of  this  court,  reported  In  8.5  Tenn.  154, 
2  K.  W.  liep.  98,  shows  fully  the  facts  as 
to  the  respective  titles  and  possessions 
and  the  ground  npon  which  Wa4ker  failed 
to  recover  the  land  claimed  by  him  In  that 
eult.  After  losing  his  ejectment  suit. 
Walker  at  once  instituted  another  suit 
for  the  purpose  of  obtaining  possession 
from  the  Foxes,  or  those  claiming  under 
them,  of  the  lands,  covered  by  bis  grant. 
For  this  purpose  he  brouglit  an  i.-ctlon 
at  law  of  forcible  entry  and  detainer  be- 
fore a  Justice  of  the  peacu  of  Rhea  county. 
Instead  of  ninking  tlie  Foxes, ortheir  then 
leases,  Sine  and  Winchester,  defendants, 
he  instituted  bis  suit  against  three  em- 
ployes of  the  lessees,  and  alleged  that 
they— Davis,  Klevins,  and  Travis — hud 
wrongfully  and  forcibly  entered  upon  his 
lands,  and  deprived  him  of  the  pofsession. 
There  was  a  Judgment  by  the  Justice  In 
favor  of  Walker,  and  an  appeal  by  the  de- 
fendants to  the  circuit  court.  This  is  the 
suit  which  was  pending  at  the  time  uf  the 
sale  to  complainant.  Sine  and  Winches- 
ter had  in  the  mean  time,  and  while  the 
suit  was  pending,  sold  and  asslKned  their 
lease  to  the  defendant  the  Fox  ConI  & 
Coke  Company.  The  fact  that  this  suit 
was  pending  was  known  to  the  vendor  of 
complainant,  and  it  did  not  communicate 
Its  pendency  to  the  complainant.  The 
4^ontebtiun  of  complainant  Is  that.  Inas- 
much as  neither  the  Fox  Coal  &  Coke 
Company  nor  its  remote  lessor  had  any 
such  legal  title  as  would  support  an  ac- 
tion of  ejectment  to  recover  possession 
of  the  lands  embraced  by  Walker's  irrant, 
the  concealment  of  the  pendency  of  a  suit 
which  imperiled  the  possession  of  the  coal 
mines,  which  were  altogether  within  the 


Walker  claim,  was  such  a  fraudulent  con- 
cealment of  a  material  fact  as  amounts  la 
law  to  a  ground  for  rescission. 

In  explanation  of  the  silence  of  the  de- 
fendant concerning  this  suit  involving  the 
rightfulness  and  legality  of  Its  possession, 
it  having  received  tiie  possession  from 
Hine  and  Winchester  pending  that  auit, 
defendant  says  that  it  attached  no  im- 
portance to  the  puit.  Inasmuch  as  it  bad 
been  advised  by  its  counsel  that  Sine  and 
Winchester  were  not  parties,  and  that  the 
possession  of  Sine  and  Winchester  was 
not  affected  by  its  pendency,  and  that,  aa 
it  claimed  under  them,  it  could  not  be  dis- 
possessed by  any  judgment  in  a  suit  where- 
in they  were  not  concluded.  The  Impor- 
tant question  upon  this  issue  is  as  to  the 
possible  effect  of  Walker's  suit  npon  the 

fiossession  of  the  assignors  of  the  lease, 
f  the  assignors  could  be  ejected  under  a 
writ  of  possession  issuing  In  that  case,  it 
would  follow  that  complainant  could 
likewise  he  ejected  if  he  should  purchase 
pending  the  suit,  and  receive  possession 
from  parties  or  privies  to  the  pending 
suit.  The  facts  appearing  in  this  record 
as  to  the  possesslun  of  Sine  and  Win- 
oh'jster  are  substantially  these:  At  tlie 
date  of  the  beginning  of  Walker's  action 
before  the  Justice,  tbey,  as  lessees,  had 
taken  possession,  and  opened  up  coal 
mines  within  the  Walker  grant.  From  a 
bill  tiled  by  them  to  enjoin  Walker's  salt, 
(but  dismissed  voluntarily,  and  bence 
without  prejudice,)  which  is  filed  as  evi- 
dence in  this  cnuse  by  complainant,  we  find 
that  they  bad  a  numerous  force  of  bands 
engaged  in  and  ab«iut  the  opening  and 
operation  of  their  coal  mines.  Tlie  de- 
fendants to  Walker's  suit  were  three  of 
these  hands.  The  employes  sued  were 
not  tenants  of  any  part  of  tbe  premises, 
and  did  not  reside  upon  the  dispnted  in- 
terlap,  and  had  no  interest  whatever  in 
the  lease  or  in  the  mining  operations. 
Neither  of  them  was  a  manager,  superin- 
tendent, or  boss,  and  neither  had  any  sort 
of  control  or  authority  as  representing 
the  lessees  over  the  premises,  or  over  their 
fellow  servants.  This,  we  think.  Is  implied 
from  the  absence  of  averment  or  evidence 
indicating  tbe  contrary,  as  well  as  from 
the  aftirrantive  evidence  tiiat  they  were 
mining  employes.  Under  these  facts,  was 
the  pending  suit  one  which  involved  the 
possession  of  Sine  and  Wini-hester?  Were 
they  and  their  other  servants  and  em- 
ployes liable  to  ha  ejected  liy  a  writ  of 
possession  issuing  in  that  case  UKalnat 
their  three  servants  and  employes,  liavls, 
Travis,  and  Bievins?  Walker's  suit  did 
not  Involve  title.  It  was  purely  n  posses- 
sory suit,  and  was  an  action  which  can- 
not be  resorted  to  as  a  subHiitute  for  an 
action  of  ejectment.  Davidson  v.  Phlllipa,9 
Yerg.  Or>;  Elliott  v.  Lawless,  6  Heisk.  I2i. 
If  thedefendant  in  possession  entered  petice- 
fully  and  withoutcoiluslon.and  in  Ills  own 
right,  Thouish  he  have  not  the  vestnge  of 
a  title,  he  can  defy  even  tbe  true  owner, 
when  sought  to  be  ejected  by  this  sum- 
mary remedy.  The  object  of  the  remedy 
Is  to  keep  him  in  possession  who  first  In  w- 
fully  obtained  it,  and,  all  conslderationa 
nl  title  astite,  to  restore  to  possession  an 
occupant  wbo  has  been  forcibly  excluded. 
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Umloubtedly     such     an    Hctlon    will    lie 
ai^aiiiHt  any  person  actually  In  posHPsslon 
through  Torce.    It  do«j  nut  matter  wheth- 
er i<ucli  perRfin's  poasesHlon   be  for  himself 
or  tor  another.     Were  the  defendants  such 
persons    actually    In    poHsesston?     It  so, 
they  njifcht  be  excIiideO  by  means  of  this 
sammary    action.     What  wns  the  extent 
-of    Their    posseesioQ?     Was  It  coextensive 
with    the   limlte  of  the  lease  to  Sine  and 
WincheRter?    Hit  was,  then  the  plaintiff, 
by    ejectluK  them,  would  be  restored  to 
the   pdMsesslun  of  his  entire  Krant.    fiut 
it   seems    tuo  evident  to  need   arfjument 
that    tliree  of  a  nnmerons  force  of  hands 
i>nKa};e(1  la  operating  extensive  coal  mines 
cannot    be  said  to  have  been  in  posses- 
sion of  the  mines.    How  can  It  be,  then, 
said    that  the  rlsht  to  remove  them  from 
the   premises  carried  with  It  the  right  to 
remo»e    their  employers,  their  superiors, 
their   fellow  servants,  none  of  whom  were 
aued,     and    whose    poaRcsslon    nnd   right 
was  eqaal,  if  not  superior,  to  that  of  those 
SDed.     If  it   be  said  that  these  defendants 
were  exercising  acts  of  dominion  and  com- 
mittlni;  trespasses  whenever  they  nndor- 
tuolc  to  aid  In  the  opening  or  operation  of 
the   mine,  and  that  when  so  engaged  they 
were    persona   actually  in  possedsi'tn,  it 
la  anatvered,  that  all  others  engaged  with 
them    'Were  equally    persons   actually   in 
posAesstun.    Such  others  so  engaged  were 
not  the  servants  or  agents  of  the  persons 
8ae<1,  and  could   not,   therefore,  bo  ejected 
under  the  principle  applicable  when  the 
JndKment  is  agalmit  the  employer  of  such 
servants. 

Admitting  that  nnder  a  Judgment 
against  a  few  of  a  large  number  of  sncb 
employes,  the  few  actually  sued  might  be 
ejected,  yet  what  Is  the  sheriff  to  do  when 
he  fluds  that  many  other  persons  nut  sued 
have  the  Slime  kind  of  potisesRlun?  Cud 
he  exclude  tliem  also?  If  so,  upon  what 
principle?  It  cannot  be  upon  the  ground 
that  tliey  are  In  posHesHlon,  under  the  de- 
fendantH  to  his  writ.  Demonstrably  this 
Is  not  the  fact.  That  all  are  alilce  serv- 
antM  and  employes  of  a  common  master 
does  nut  solve  the  difllculty,  because  tliot 
coniiuon  master  was  not  a  defendant  In 
the  Judgment.  If  the  possession  ct  all  In 
a  common  employment  is  equal,  then  the 
possenslun  of  none  can  bedietnrbed  who 
were  not  parties  to  the  proceeding  under 
which  it  is  sought  to  disturb  that  posses- 
aiun.  That  all  have  a  cunimun  employer, 
and  that  each  and  ail  were  In  possession 
Dnderand  for  a  common  employer,  does 
not  make  such  privity  as  to  conclude  that 
employer  ur  any  of  his  servants  not  actu- 
ally sued.  The  case  Is  more  lilvP  tliot  of  a 
common  londlord  having  many  tenants, 
each  holding  for  hiniKelf  a  part  of  the 
premises.  If  a  plaintiff  chose  to  bring 
-ejeirtment  or  forcible  detainer  against  a 
part  of  bis  tenants,  the  Judgment  wouM 
only  alTect  those  sued,  and  there  conid  be 
no  dIspoKsesslfin  of  otiiers  of  the  same 
class,  but  holding  Independently,  thungh 
ander  a  common  landlord.  To  use  a  home- 
ly iUaatratlon:    If  a  few  of  many  bauds 


emplo.ved  In  a  mill,  orservants  In  an  hotel, 
or  pupils  in  a  scboolhouse,  were  sued  In 
an  action  of  forcible  entry,  brought  for 
the  purpose  of  recovering  possession  of  the 
mill  or  the  hotel  or  the  school  building, 
and  there  was  jodgninnt  against  those 
made  def;ndants,  could  It  be  pretended 
that  under  such  a  Judgment  the  hotel  or 
the  mill  or  the  schoulhousn  could  be  recov- 
ered? While  a  Judgment  against  theown- 
ers  of  the  mill  or  the  hotel  would  author- 
ise the  ejection  of  such  owners  as  well  as 
all  of  their  agents,  employes,  and  serv- 
ants, yet  the  cunverae  of  this,  that  a  Judg- 
ment against  a  few  of  many  such  serv- 
ants,  agents,  or  employes,  whose  pusses- 
bion  and  occupancy  was  equal  and  com- 
mon, would  authorize  the  exclusion  of 
their  fellow  servants  and  their  employers, 
would  by  no  means  follow.  Such  u  use 
of  the  action  of  forcible  entry  Is  an  abuse 
of  the  remedy, and  one  that  cannot  be  tol- 
erated. We  are  clearly  of  opinion  that  the 
Bult'of  Waliterwas  not  onewhich  Involved 
the  right  of  Sine  and  Winchester  to  the 
possession,  Tbe.v  were  not  parties  to  the 
sn'.t,  and  were  not  privies  to  those  who 
were.  We  quite  concur  with  the  advice  of 
counsel  to  tlie  defendantcumpany  that  the 
suit  of  Walker  was  nut  a  suit  under  which 
they  might  be  dHpossessed. 

That  Sine  and  Winchester  assisted  their 
employes  in  the  defense  of  the  suit  against 
them  by  employing  counsel  or  otherwise 
is  of  no  niumeiit.  It  did  not  operate  to 
make  them  parties.  They  might  have  ob- 
tained leave  to  be  snbstituted  ns  defend- 
ants, and  then  obtained  the  legal  right  to 
defend  and  iippeiil,  and  have  thus  been 
concluded.  Tliisthey  <IId  not  chooso  todo, 
ami  Walker  did  not  choose  to  mnke  them 
defendants.  What  they  did  In  old  of  the 
defendants  creates  no  estoppel.  TlHs 
Iiuint  has  iicen  expressly  ruled  in  reference 
tu  an  action  of  ejectment  widch  was 
against  a  tenant.  The  asslMtance  through 
counsel  rendered  the  tenant  by  his  land- 
lord was  held  not  to  conclude  the  land- 
lord by  way  of  res  JwJIctttu  or  estopiiei. 
I{«jIos  v.  Smitli,  5  Sneed,  1u.'>.  That  the  ns- 
slgnee  of  complainant  was  in  fart  subse- 
quently ejected  from  these  mines  by  a  writ 
of  posHvHHion  Issuing  against  Davis,  Blev- 
ins,  and  Travis  is  of  no  moment  in  tills 
suit.  If  they  were  wrongfully  ejected,  as 
we  have  Intimated,  their  remedy  is 
against  those  who  abuse  the  process  of 
the  court.  Thnt  fuct  can  cut  no  figure  iu 
a  b'll  for  rescisMion.  No  question  upon 
thecuvt-nnnts  In  tlie  deed  to  complainant 
has  or  can  be  made  In  this  case,  and  none 
is  decided.  We  have  treated  complain- 
ant's case  as  II  he  hsd  amended  his  Idll, 
ami  set  up  his  reacqnireroent  of  tlie  title 
to  this  leasehold,  nnd  had  been  in  position 
to  tender  back  to  defenunnts  the  Interest 
acquired  under  the  contract  he  seeks  to 
rescind.  We  have  deemed  it  best  to  meet 
the  questions  upon  their  actual  merits, 
and  determine  the  suit  so  far  as  a  reccia- 
slun  or  abatement  of  purchase  price  was 
sought.  AHirm  the  decree  of  the  chancel- 
lor, with  coats. 


Digitized  by 


Google 


848 


SOUTHWESTESN  B£POBTEB,You  20. 


(Tmn. 


Knoxvilxb,  C.  6.  &  I>.  R.  Ck>.  v.  Acuff. 

{Supreme  Court  of  Termesaee.    Oct.  18,  ISQS.) 

Dbatb  ht  WRONOFnL  Act— Action  bt  Adxixi»- 
TKATOR  —  KioHT  OP  Widow  to  Compromisb  — 
Aruest  or  Judomb:«t  —  Injubt  to  Pbkson  on 
Railroad  Track  —  Action  Basbd  on  Btatutb 
—iNSTKncTiuNs— Contributory  Nboligbxcb. 

1.  An  aotlon  by  on  (idmliiistnitor  for  the 
wrongful  drath  of  his  intestate,  brought  under 
Mill.  &  V.  Code,  S  3130.  "for  the  use  and  benefit 
of  the  widow  and  children,"  cannot  be  compro- 
luised  by  the  widow  without  the  consent  of  the 
children  or  administrator. 

2.  In  an  action  by  an  administrator,  under 
Jlill.  &  V.  Code,  j!  3130,  for  the  wroiiRfnl  death 
of  plaintiff's  intestate,  a  replication  alleged  that 
an  accord  and  satisfaction,  made  with  tlii>  widow, 
was  procured  l)y  fraud,  but  no  tender  of  the  sum 
paid  the  widow  was  made  at  tUut  time.  Hrlil, 
that  a  motion  by  defendant  in  arrest  of  judg- 
ment  was  properly  refuwd,  where  the  plea  did 
not  n%'er  that  defendant  had  paid  any  money 
to  the  administrator,  nnd  especially  where  plain- 
tiff subsequently  paid  into  court,  as  a  tender, 
tUe  sum  paid  to  the  widow,  \»nth  interest,  which 
was  deducted  from  the  amount  recovered. 

3.  A  declaration  in  an  action  ai;ainst  a  rail- 
road company  for  the  wronrful  death  of  plain- 
tiff's intestate  contained  two  counts:  (1)  l'"or 
negliffpiice  at  common  law;  and  (2)  for  foilure 
to  observe  statutory  precautions  for  the  pre- 
vention of  accidents  when  olistrnctions  oppear 
on  the  track.  Held,  that  a  clinrKe  that  if  de- 
ceased was  deaf  and  dumb,  and  was  warned  of 
nnuaual  danger  from  walkinK  on  the  track  on 
the  morning  he  was  killed,  bis  negligence  would 
bar  a  recovery,  was  properly  refused,  wher.' 
counsel  a.-sked  that  it  be  applied  to  both  counts, 
since  contiibutory  negligence  would  not  defeat 
the  count  based  on  the  statute. 

4.  On  the  second  count  the  court  properly 
charged  that  under  Mill.  &  V.  Code,  {S  12UH- 
130U,  if  intestate  appeared  on  the  track  in  front 
of  the  runuiug  train,  then  it  was  the  duty  of  de- 
fendant's employes  to  hare  a  person  on  the  look- 
out ahead  to  sound  the  whistle,  put  down  the 
brakes,  and  use  every  possible  means  to  stop  the 
train,  and  prevent  the  accident.  Patton  v.  Rail- 
road Co.,  15  S.  W.  Rep.  919,  89  Tenn.  370.  and 
Railroad  Co.  t.  Foster.  13  S.  W.  lien.  (i94,  14  & 
W.  Kep.  42S,  88  Tenn.  CT2.  followed. 

5.  The  fact  that,  at  the  time  of  the  acci- 
dent, the  engine  wa.i  behind  the  cars,  pushing 
tiiem  forward,  is  immaterial. 

Appeal  from  circuit  court,  Knox  coun- 
ty; S.  T.  L.OOAS,  Judge. 

Action  by  Claiborne  AcnfT,  an  adminiii- 
trator  of  Robert  Acnff,  deceaned,  aeaiUHt 
tile  KnoxTillo,  Cumberland  Uap  &  Louls- 
rlllo  Railroad  Company,  for  the  wrongrful 
death  o(  plaintifl'e  intestate.  Verdict  for 
plaintiff  in  the  sum  of  93,750.  On  motion 
for  new  trial,  S1,750  was  remitted,  subject 
to  u  credit  of  flUO,  already  paid.  Defend- 
ant brlngserror.      AHlrmed. 

Washburn,  Tewpletun,  Tamer  &  Fickle 
and  John  W.  Yoe,  tor  plaintiff  In  error. 
Nelson  <£  Rotten  and  J:  A.  Kitta,  tor  AcutS. 


Caldwell,  J.  Robert  Acaff,  a  deaf  and 
dniiib  man,  while  walkinK  upon  the  track 
of  the  KnosTlUe,  Cuoiberland  Gap  &  Lou- 
IsriUe  Railroad  Company,  was  overtaken, 
run  over,  and  killed  by  a  conetruction 
train.  Claiborna  Acuff,  administrator  of 
the  deceased,  brouKbt  this  action  aKalnst 
the  railroad  company  for  the  negligent  and 
wrongful  killlnK  of  his  Intestate,  and  ob- 
tained a  ]udKroentfor$l,000.  TherailroHd 
'company  nppealed  In  error.    The  admln- 


ifltrator  brooght  the  anit  andtr  Mill  &  V. 
Code, S  8130,  "(or  the  uko  and  benefit  of  the 
widow  aud  children"  of  bis  intetitate. 
The  declaration  was  filed  October  2S>,  1890, 
and  on  November  1,  1890,  the  raitrund 
company  filed  a  plea  of  not  Kullty.  On 
the  8th  of  January,  1891,  It  filed  a  ploa  of 
accord  and  BatlRluctlon,  averring  that  on 
"December  3,  I89U,  the  defendant  paid  to 
Bettle  Acuff,  the  widow  of  Robert  AcotI, 
dev-eased,  the  auin  of  f  100,  which  she  ac- 
cepted in  full  satisfnctlon  of  all  claims 
and  demand  Kbe,  in  right  both  of  herself 
aad  children,  had  against  the  defendantfor 
the  killing  of  aald  Robert  Acuff:"  and 
that  the  "said  settlement  with  said  wid- 
ow is  a  bar  to  this  snit,  aod  a  eatisfac- 
tlun  of  all  legal  claim  (or  damages  by  rea- 
son of  said  killing."  The  adinlnlHtrntor 
demurred  to  this  plea  on  two  grounds: 
(1)  That  the  widow  had  no  legal  right  or 
power  to  compromise  this  Hult;  (2)  that. 
If  she  could  compromise  It  as  to  her  onn 
Interest,  ahe  could  not  comprombie  It  aa 
to  the  interest  of  the  cbildreo.  The  de- 
murrer was  overruled  by  the  court. 

That  action  was  erroneous.  The  de- 
murrer was  good,  and  should  have  been 
sustained.  Itis  true  the  wliiow  had  thefirat 
right  to  SUP,  and  that,  if  she  bud  availed 
herself  of  that  right,  she  could  have  com- 
proraiaed  and  disposed  of  her  aoit  as  she 
pleased,  wiinout  let  or  hindrance  from 
any  one,  (Mill.  &  V.  Code,  §§  »130,  3132; 
Greenlee  t.  Railroad  Co.,  5  Lea,  418; 
Stephens  v.  Railroad  Co.,  10  Lea,  448;^ 
but  it  by  no  means  follows  that  she  had 
the  power  to  conipruinlse  this  action, 
brought  by  another  person.  8he  waived 
her  prior  right  by  permitting  the  adroinla- 
trator  to  wue  without  objection  on  her 
part.  Webb  v.  Railroad  Co.,  88  Tenn.  IR), 
13  S.  W.  Rep.  42S.  This  suit  was  inatitot- 
ed  by  the  administrator  in  his  name.  It 
was  his  suit,  and,  being  so.  he  alone  bad 
the  right  to  control  it.  Though  one  of 
the  beneflciarlps,  the  widow  had  no  power 
to  compromisH  the  litigation  without  his 
consent.  Again,  he  brought  thesuit,  as  ha 
should  have  done,  for  the  joint  benefit  of 
the  widow  and  children  of  bis  intestate, 
and  both  she  and  they  were  rightfully  In- 
terested in  the  anticipated  recovery.  Mill. 
&  V.  Code,  §§  8130-31:12;  Greenlee  v.  Rail- 
road Co..  5  Lea.4r.),420:  Webb  v.  Railroad 
Co..  88  Tenn.  119.  12  S.  W.  Kep.  42S. 

One  of  these  benettclarles  certainly  had 
no  power  to  compromise  the  admliiistra- 
tor's  suit  without  the  concurrence  of  the 
other  beneficiaries.  Such  concurrence  la 
not  averred  In  the  plea.  Then,  thecompro- 
mlse,  IIS  averred,  was  inoperative  for  two 
reasons:  (1)  Because  made  without  the 
assent  of  the  plaintiff  In  the  suit;  aod  (3) 
because  not  concurred  In  by  all  the  benefl- 
clariea.  We  do  not  intend,  by  anything 
herein,  to  decide  or  intimate  that  the 
widow  and  children.  It  all  of  them  were 
Bui  Jtiria  and  concurring  therein,  could 
comproralae  the  suit  of  the  administrator 
without  his  consent.  That  question  la 
not  before  us.  This  court  held  In  Lewis' 
Ex'rs  V.  Brooks,  6  Yerg.  ]K0,  181,  that  dis- 
tributees, as  such,  could  not  compromise 
the  administrator's  suit  wlthont  bis  con- 
sent. 

After  bis  demurrer  was  overruled,  the 
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plaiatllf  Hied  two  repllcatlonH  to  tbe  plea 
of  accord   and  Batiaractlun,— the  flrMt  one 
b«inK  a  aimple  denial  of  the  truth  of  the 
plea,  and  the  other  averrinK  that  thecom- 
proniiMe  agreement,  If    evnr   made,    was 
prtM-ured   Ity  frnad  and    nniloe  inflnence. 
On  this    latter  replication   the  defendant 
{oinetl    i88ue.    Upon   the  iaenes  thus  made 
Dp.  tiie  parties  went  to   trial  before  conrt 
and  Jury,  with   the  i-oaait  already  stated. 
The  railroad  c«>inpaDy  has  aosiKned  sever- 
al errors.    The  last  in  order  will  be  con- 
sidered first.    It  Is  that  the  court  erred  in 
relasinff    to    arrest    the    JiidRinent.     The 
ground  of  the  motion  In  arrest  was  that 
thp  plaintiff  (lid  not  tender  with  hissecond 
replication  to  the  plea  of  accord  iind  sat- 
istnction   the  sum  received  by  the  widow 
tn>m   the  railroad  company  In  the  alleged 
compromise.    There   ore    three  sufHcient 
answers    to    this    aHslgnment,    namely: 
First,  the  plea  did  not  aver  that  the  de- 
fendant  had   paid   any  money  to  the  ad- 
ministrator, the  plaintiff  in  the  salt;  eec- 
onfl.  If  a  tender  had  been  nocessary  In  the 
flret  Instance,  the  defendant  waived  it  by 
JolninK  Issue  on   the  replication;    third, 
when  attention  was  flmt  calle<l  to    the 
fact  that  the  tender  had  not  been  made, 
plaintiff's  counsel  paid  into  conrt.  as  a 
tender,  the  sum  received  by  the  widow, 
with  IntereKt,  and,  before  the  Jury  retired 
to  consider  of  their  verdict,  moved  the 
conrt  to  be  allowed  to  so  amend  the  rep- 
lication as  to   make  a  formal  tende?  of 
the  money.    The  amendment;  was  refused, 
presumably  on  the  fcrouud  that  the  court 
did  not  thinic  It  necessary  to  the  sutHcien- 
cy  and  efllciency  of  the  replichtfon.     Had 
it  been  a   proper  case  for  a  tender,  or  one 
requiring  it  to  mnketlie  replication  i;ood, 
thecoort  should  have  allowed  the  amend* 
ment.    Thecourt  adjudged  that  the  recov- 
ery be  credited  with  the  amount  paid  the 
widow,  and   Interest  therenn,   awarding 
execntlon  for  only  (M94.      The  defendant 
certainly  was  not  entitled  to  more,  either 
nmler  tiie  pleadings  or  the  proof  with  ref- 
erence to  the  alleged  compromise. 

Most  of  the  other  aasiKaments  relate  to 
the  acti3n  of  the  trial  judge  In  refusInK 
to  submit  to  the  Jury,  as  parts  of  his 
charge,  several  propositions  of  law,  pre- 
MBted  by  counsel  for  the  railroad  com- 
pany. As  these  propositions  concern  only 
the  alleged  compromise  with  ilie  widow, 
and  the  failure  of  the  plaintiff  to  tender 
with  his  lepllcatlon  the  mtinfy  received 
by  lier.it  Is  not  necessary  that  they  should 
be  noticed  In  detail.  It  [x  suHlcIent  to  say 
of  them  that,  whether  sound  or  not  ab- 
atractly,  they  become  entirely  immaterial 
•nd  inapplicable  in  this  case,  in  view  of 
the  widow's  Inability  to  make  a  binding 
compromise  of  the  suit,  and  what  has  al- 
ready tH«n  said  with  respect  to  the  ques. 
tlon  of  tender.  For  reasons  heretofore 
•tated,  the  qnestlons  of  eomproralse  and 
tender  should  have  had  no  part  In  the 
trial  of  this  case;  and  hence,  If  any  error 
1)0(1  been  committed  in  the  matter  of 
thanje  with  respect  thereto,  (which  Is 
•«»t  decided)  that  error  could  not  be 
otherwise  than  Immaterial,  and  without 
prejudice  to  the  railroad  company.  It  la 
sHKijtned  as  errortbut  the  court  rpfused  to 
'^«rge«sfoUowB:    "U  the  Jury  shall  flod 


that  the  deceased  was  deaf  and  damb; 
and  shall  further  find  that  on  the  mov- 
ing of  the  killing  he  was  warned  of  un- 
usual danger  from  walking  on  the  track, 
by  reason  of  the  Irregular  running  of  a 
construction  train,  or  tor  any  otUercause, 
and  advised  to  take  the  dirt  road;  and 
still  deceased,  regardlesa  of  the  warning, 
chose  to  walk  on  the  railroad  track, 
knowing  that  be  could  hear  no  signal.— 
this  would  be  aueh  negligence  as  would 
bar  recovery,  and  yon  should  so  find." 
The  record  recites  that  the  court  refused 
t3  give  this  InMtrurtion,  "because  counsel 
asked  that  it  be  applied  to  both  counts 
of  the  declaration.  The  reason  given 
sustains  the  action  of  the  court.  The  dec- 
laration contained  two  counts, — oie  for 
negligence  at  common  law,  and  the  other 
for  failure  to  observe  statutory  precau- 
tions for  the  prevention  of  accidents 
when  obstructions  appearupon  the  track. 
Contributory  negligence  uil)(bt  have  d»- 
feated  the  common-law  action,  but  not 
that  based  upon  the  statute.  As  to  the 
latter,  it  could  be  considered  only  in  miti- 
gation of  damages.  Railroad  Co.  v.  Fos- 
ter. KM  Tenn.  672.  18  S.  W.  Rep.  694,  and  11 
S.  W.  Rep.  428;  Railroad  Co.  v.  Hmlth.  9 
Lea,  474;  Patton  y.  Railroad  Co.,  89  Tenn. 
870,  15  8.  W.  Rep.  919.  Therefore,  while 
the  instruction  requested  may  have  been 
good  law  as  applied  to  the  first  count,  It 
was  manifestly  not  so  with  respect  to  the 
second  count,  end  the  court  properly  re- 
lused  to  give  It.  To  authorize  a  reversal 
on  account  of  the  refusal  of  the  trial  Judge 
to  give  an  Instruction  requested,  that  In- 
struction, as  written,  must  be  strictly  ac- 
curate and  applicable  to  the  case  In  hand; 
especially  if  it  relate  to  a  subject  em- 
braced in  the  general  charge,  as  was  true 
here.  Bommers  v.  Railroad  Co.,  7  Lea, 
901:  Railroad  Co.  v.  Fain,  12  1.4>a,44:  Rail- 
road Co.  V.  Gurley,  Id.  69;  Railway  Co.  v. 
Wynn,  88  Tenn.  812.  14  S.  W.  Rep.  811. 
The  court  had  already  told  the  Jury  what 
would  defeat  the  common  law  action, 
and,  In  a  separate  paragraph, whatwould 
defeat  the  statutory  action,  and  to  those 
pnrts  of  the  charge  no  objection  is  made. 
Finally,  error  Is  assigned  upon  the 
charge  given  as  to  the  second  count  In  the 
declaration.  After  appropriatelv  quoting 
sections  1298,  129!),  and  1300  of  Mill.  &  V. 
(•ode,  as  formlnK  the  basis  for  that  count, 
theeonrtsald  :  "  Under  thisstatute,  gentle- 
men of  the  Jury,  It  the  proofs  show  that 
the  plaintiff's  Intestate  appeared  upon 
the  track  of  the  road.  In  front  of  the  run- 
ning train,  then  it  was  the  duty  of  ti)e  de- 
fendant's employes  to  have  a  person  on 
the  lookout  ahead,  to  sound  the  whistle, 
pot  down  the  brakes,  and  use  every  pos- 
sible means  to  stop  the  train  and  prevent 
an  accident."  That  instruction  is  sup- 
porter! by  a  long  and  unbroken  line  of  de- 
cisions. See  Patton  ▼.  Kallroad  Co..  ^ 
Tenn.  370,  16  .S.  W.  Rep.  919;  Railroad  Co. 
V.  Foster,  88  Tenn.  672,  18  8.  W.  Rep.  (194, 
and  14  i*^.  W.  Rep.  428,  and  cases  therein 
cited.  That  the  train  In  this  case  was 
made  up  and  operated,  at  the  time  of  the 
accident,  with  the  engine  behind  and 
pushing  the  cars,  can  make  no  difference; 
for  the  statute  Is  applicable  whether  the 
train  be  morlnar  backward  vr  forward. 
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vvitb  eoKlne  before  or  behind.  Railway 
Co.  ▼.  WllHon,  UO  Tenn.  271,  16  S.  VV.  Rep. 
613.    AtUrm,  with  costii. 


Pl.NDALL  V.  LOAOUB. 

iSu-vrtme  Court  cf  Arkan»a».    Oct  89,  IStKL) 
Lbasb  —  Patmbnt  or  Debts  —  Liabilitt  —  Dia- 

CBAKOB  IN  BaNKRDPTCY. 

An  owner  leased  land  under  a  leasei 
which  wag  to  continue  for  a  certain  time,  un- 
Iphii  the  iiidL>bte<lnCM8  of  himself  and  brothers 
w.is  sooner  paid,  the  stipulation  tieinK  thnt. 
afUT  certiun  csjwnses,  the  pruceodg  of  crops 
were  to  be  applied  to  any  indebtedness  of  tne 
lessor,  and  auy  Indebttduefis  also  of  the  lessor's 
brothers,  the  lessee  to  assign  the  lessor  his  de- 
ninnd  .ifrainst  the  brothers  when  paid.  Hi-lil, 
on  an  aceountins,  that  the  lessee  was  entitled 
to  credit  for  tlie  entire  liidcbtiMliieBS  intended  to 
be  secured,  uotwitlistandinp  part  of  the  lessor's 
indebtedness  liiid  lieen  incurred  prior  to  a  dis- 
chnrKe  in  baulirujtti-y,  and  uutwilhstandiiig  a 
previous  suit  aeaingt  the  brothers,  brought  to 
arrest  the  statute  of  limitations. 

Appeal  from  circuit  court.  Desha  coun- 
ty;  Joii.v  M.  Elliott,  Judse. 

Suit  by  John  Loague,  administrator  of 
B.  I.  Bddins,  deceased,  against  X.  J. 
Pindall,  special  administrator  of  Jacob 
Vance,  deceased,  for  failure  to  perform  a 
certain  contract  of  lease,  and  for  an  ac- 
counting;. Judgment  (or  plaintiff.  \)9- 
tendant  appeals.    Reversed. 

Pinilall  Jk  Hodgprs  and  R.  S.  liilght.  for 
appellant.  J.  W.  Dickiasua  and  J.E.BIge- 
lofv,  for  appellee. 

Batti.b.  J.  On  the  23d  day  of  Decem- 
ber, 1»7U.  B.  I.  Eddins  and  his  hrutiiers,  A. 
H.  Ed<linH.  T.  T.  Eddins,  and  M.  E.  Ed- 
dins,  were  indebted  to  Jacob  Vance  In  a 
large  sum  of  money,  and  B.  1.  Eddins  was 
the  owner  of  a  plantation  In  Oeslia  coun- 
ty, in  this  stale,  which  was  Icnowu  as  the 
"Grnddy  Plantation."  To  secure  this  in- 
det)tedne88,  B.  I.  Eddins  entered  with 
Vance  into  a  contract  in  tiie  following 
words: 

**  Memphis,  Tenn.,  December  23rd,  1.S76. 
This  contract  and  nsreement, entered  Into 
between  B.  I.  Eddins,  of  Shelby  county, 
Tennessee,  of  the  first  part,  and  Jacob 
Vance,  of  Lincoln  county,  Tennessee,  of 
thH second  part: 

"Wltnesseth.  that  B.I.  Eddins,  of  the 
first  part,  lenses  tlie  Graddy  plantation, 
In  Desha  county,  Arkansas,  for  the  term 
of  five  years,  conimencluK  January  1st, 
1877,  unless  the  iudeljtedness  of  B.  I.  Ed- 
dins and  brothers  is  paid  sooner  to  the 
said  Vance,  with  the  rollowlne  conditions 
between  both  parties:  Tlie  said  Vance 
agrees  to  take  charge  ot  tlie  said  Uraddy 
plantation,  and  furnish  all  plowstock, 
farming  implements,  supplies  tor  bands 
for  said  farm  during  the  term  of  said 
lease,  and  to  pay  necessary  expenses  to 
run  the  same  to  the  full  capacity,  accord- 
ing to  the  seasons  of  each  year,  for  the 
best  advantage  of  both  parties,  and  not 
to  give  the  hands  mora  than  one  half  of 
the  crop,  unless  the  said  Vance  finds  it  to 
our  interest  to  do  otherwise.  He  also 
agrees  to  cultivate  all  cleared  land  under 
fence  suitable,  if  it  is  poBsil)le  for  him  to 
get  hands  to  do  so.  Ue  also  agrees  to 
tance  and  cultivate  the  deadening  on  aaid 


place.  The  said  Vance  is  to  own  all  plow 
Btoclc  and  farming  implements  placed  on 
aaid  place  by  him  until  paid  by  said  Ed- 
dins. The  said  £ddina,  of  the  first  part, 
agrees  to  take  all  horses  and  mules  fur- 
nished by  the  said  Vance  to  work  on  said 
place  at  a  fair  valuation,  on  a  credit  antll 
the  ^tli  day  of  December,  1877,  and  to  be 
charged  with  all  moneys  advanced  by 
said  Vance  to  run  the  said  plantatioo. 
The  said  Vance  is  to  run  the  said  place  as 
econoiiiicaliy  as  he  can.  In  consideratloo 
of  all  that  Vance  agrees  to  do  in  furnish- 
ing and  running  said  place,  the  said  Ed- 
dins agrees  that  the  said  Vance  may  own 
and  dispose  of  all  the  crops  made  on  said 
place  during  the  term  of  this  lease  in  tlifr 
following  way :  Firat.  To  pay  all  ez- 
penscs  of  running  the  said  (arm,  charged 
to  I^ddlna.  Second.  Vance  is  to  pay  him- 
f>eir  Ave  hundred  dollars  for  his  servlcea- 
forsuperintendlDg  the  said  place  for  each 
year,  and  all  balances  of  the  net  proceeds 
of  crops  raised  on  said  place  to  be  applied 
to  any  Indebtedness  which  I  owe  to  the 
said  Vance,  and  what  my  brothers,  A.  H., 
T.  T.,  and  M.  E.  Eddins  owe  him  at  this 
time;  the  said  Vance  to  transfer  the  claim* 
on  my  brothers  to  me  when  paid;  the 
balances.  If  any.  to  be  paid  to  B.  I.  Eddins. 
At  the  expiration  of  this  lease  the  said 
Vance  is  to  return  tlie  said  plantatioo  to 
the  said  B.  I.  Eddins  In  good  order  and 
condition,  except  the  usual  wear  and 
proper  use  of  the  same,  with  all  plows, 
horses,  and  mules,  also  the  farming  Im- 
plements, machinery,  and  fixtures  ot  said 
place. 

"  Witness  oar  hands  and  seals  in  daplK 
cate.  [81    B.  1.  Eddi.ns.      [Seal.] 

"[Sj    Jacob  VA^CB.   JTSeal.]- 

The  indebtedness  of  B.  I.  Eddins,  re- 
ferred to  in  this  contract,  and  intended 
to  be  secured  thereby,  was  evidenced  by 
four  notes,  as  follows:  One  note,  executed 
by  B.  I.  Eddins.  M.  E.  Eddins,  and  VV.  E. 
Eihlins,  dated  December  25, 1801.  tor  $440, 
payable  three  months  after  date  to  John 
Ma<tdos,  and  by  him  assigned  to  Jacob 
Vance;  a  balance  of  fG77.08  due  on  a  note 
executed  by  B.  I.  Eddins  for  91,&i>ll.70, 
dnted  January  lU,  1862,  and  payable  on 
or  before  December  2.'i,  18C2,  to  Jacob 
Vance  and  A.  U.  Eddins,  administratore 
of  S.  G.  Eddins,  deceased;  one  note  of  B. 
I.  Eddins  for  f6.'>u.72,  dated  November  30, 
IS(i7,  and  payalde  one  day  after  date  ta 
Jacob  Vance;  and  one  note  executed  by 
M.  E.  Ed.iins  and  B.  I.  Eddins  for  $1,080. 
dated  March  S,  1870.  and  payable  one  day 
after  date  to  Jacob  Vance.  The  imlebted- 
ness  ot  the  brothers  mentioned  in  the  con- 
tract, and  thereliy  Intended  to  be  secured, 
was  evldence<l  In  part  by  five  notes  exe- 
cuted by  A.  U.  Eddins.  T.  T.  Eddins,  and 
M.  E.  Eddins,  dated  December  15.  1875, 
payable  to  Jacob  Vance,  due  one  day  after 
date,  fir  the  following  amounts:  Three 
for  SI, 000  each,  making  in  the  aggregate 
fS.OUU;  one  forfiH9.4»;  and  the  other  for 
fS>35.2a. 

Vance  took  possession  of  the  Oraddy 
plantation  nnder  his  contract  with  Ed- 
dins,  and  held  and  cultivated  it  tor  the 
time  It  was  leased  to  him. 

Some  time  in  tlie  .vear  1881,  Eddlne 
brought  this  action  against  Vance  in  tbe 
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Dwha  clrenlt  court,  on  the  equity  aide, 
and  cbarjjeti  blm  Id  hlB  complaint  with  a 
fallare  tu  perform  blR  c-untract  in  many 
nrupvcta.  and  allefced  that  lie  wbb  connld- 
erably  daiuHKed  thereby,  and  anked  that 
an  account  be  taken  of  suvh  damaji;e  aud 
the  liabilitleH  of  Vanne  to  hlu  on  account 
of  the  leaae.  Vance  answered,  and 
claimed,  among  other  thInKH,  that  in  any 
account  thuf  mlKhl  be  stated  he  should  be 
rrvdiied  with  the  indebtedness  referred  to 
iu  the  lease. 

Daring  the  pendency  of  this  action, 
Vance  brout;ht  suit  ag'nlnst  A.  H.,  T.  T., 
and  VI.  E.  Eddlns  on  the  noten  executed 
by  tltein  as  before  stated,  in  the  chancery 
court  uf  TJacoln  county,  io  the  state  of 
Tennesnee.  and  on  the  lOtb  of  April,  IS84, 
recovered  Judgment  aKulnst  them  in  that 
action  for  the  sum  uf  f7,.<]0U.S7,  and  after- 
wards cullfcted  thpreon  the  sum  of  91.300. 
The  object  of  the  Tennfssee  »ult  was  to 
prevent  the  statute  of  limitations  barring 
the  recovery  ol  a  Judgment  on  the  notes 
Boed  un. 

On  the  hearing  of  thin  cause  the  facta 
before  stated,  as  well  as  other  facts  not 
necesaary  to  mention,  were  shown  by  the 
preponderance  of  tlie  evidence  adduced. 
It  was  also  shown  that  It.  I.  Eddins  was 
adjudged  a  bankrupt,  and  was,  on  the 
17th  of  July,  18I>H,  dlHcharged  from  all 
debts  and  claims  which  were  provable 
against  bis  estate  In  bankruptcy,  so  far 
as  he  could  be  discharged  therefrom  ac- 
cording to  the  act  of  congress  eKtabllHh- 
InK  a  unllovm  system  of  bankruptcy 
tbruughout  the  United  iStatea,  then  in 
force.  The  court  found  that  he  was  only 
indebted  to  Vance  for  the  amount  due  on 
the  note  executed  by  him  and  M.  E.  ISd- 
dina  for  $1.0K0,  and  appointed  a  master, 
and  directed  him  to  state  an  account  as 
prayed  for  In  the  complaint.  The  master 
stated  an  account,  in  which  be  charged 
Vance,  among  other  things,  with  the  val- 
ue of  the  cotton  raised  on  the  Gruddy 
plantation  during  the  time  he  leased  it,  as 
fouad  by  the  maHter,  less  the  ezpen8e«  in- 
curred in  raising  the  snine,  and  with  6  per 
cent.  i>er  annum  interest  on  the  amount 
found  owing  by  Vance  on  the  crop  of  each 
year  of  the  lease  from  the  last  day  of  the 
year  in  which  the  same  was  raised  to  the 
1st  day  of  January,  1S88;  aud  credited 
bim.  among  other  things,  with  the  amount 
due  on  the  note  of  B.  1.  and  M.  E.  Eddina 
tor  SI.USO.  and  with  no  part  of  tbe 
amount  due  un  the  other  Indebtedness  re- 
ferred to  in  the  lease.  Vance  excepted  to 
tbe  account  stated,  because  the  master 
did  not  give  hira  credit  for  such  amounts, 
but  tbe  court  overruled  bis  exceptions, 
and  approved  the  account.  According  to 
this  account,  Vance  was  liable  to  EdUlna 
for  a  balance  of  $7.8US.(iO,  for  which,  and 
6  per  cent,  per  annum  interest  tliereon 
from  the  2(Jtb  of  January,  188S,  tbe  day  on 
which  the  master  tiled  his  report,  to  tbe 
day  of  tbe  final  decree  herein,  the  court 
rendered  judgment  in  favor  of  Eddins 
against  Vance,  and  tbe  defendant  ap- 
pealed. 

KiMce  the  appeal  In  this  action  was  tak- 
en both  parties  have  died,  and  thecanse 
haa  been  revived  by  agreement  in  the 
n»n»)  ol  X.  J.  Pindail,  as  special  admiula- 


trator  ad  litem  of  Jacob  Vance,  deceased, 
appellant,  against  John  Loague,  as  pub> 
lie  administrator  ol  tbe  estate  of  B.  1.  Ed- 
dins, deceased,  appellee.  Loague  was  ap- 
pointed administrator  by  a  court  of  tbe 
state  of  Teun^see. 

During  the  argument  of  thiscauseappel- 
lant  stated  to  the  court  that  he  did  not 
ask  for  Judgment  agaiust  appellee  for  any 
balance  that  Eddins  owed  Vance.  This 
disclaimer  limits  our  Inquiry,  aud  makes 
it  only  necessary  for  us  to  ascertain 
whether  Vance  owed  Eddins  anything, 
and,  finding  that  he  did  not,  relieves  us  of 
the  necessity  of  making  further  investiga- 
tion. 

Tbe  manifest  Intention  of  the  lease  to 
Vance  was  to  secure  the  payment  of  the 
indebtedness  ol  Eddins  aud  bis  brothers 
to  blm.  it  was  only  to  continue  Ave 
years,  or  until  this  IndehtedneHs  was  paid. 
The  parties  to  it  thereby  agreed  that 
Vance  should  dispose  of  all  the  crops 
made  on  the  Oraddy  plantation  during 
tbe  term  of  the  lease,  and  aiipropriate  the 
proceeds  thereof  in  the  following  manner: 
First,  to  pay  ail  expenses  oT  running  the 
said  farm,  charged  to  Eddins;  second, 
Vance  Is  to  pay  himself  five  hundred  dol- 
lars for  his  services  for  superintending 
the  said  place  for  each  year,  and  all  bal- 
ances of  the  net  proceeds  of  crops  raised 
on  said  place  to  be  applied  to  any  indebt- 
edness wnich  I  owe  to  the  said  Vance,  and 
what  my  brothers,  A.  H.,  T.  T.,  and  M. 
E.  Eddins,  owe  hira  at  this  time,  the  said 
Vance  to  transfer  the  claims  on  my  broth- 
ers to  me  when  paid  ;  the  balances,  if  any, 
to  be  paid  to  B.  I.  Eddins."  According  to 
the  terms  of  this  lease,  Vance  was  entitled 
to  a  credit  for  the  entire  indebtedness  in- 
tended to  be  secured  thereby.  Credited  In 
this  manner,  and  with  interest  on  such  in- 
debtedness at  tiie  rate  and  for  tbe  same 
time  he  was  charged  by  the  master,  as  h» 
ia  equity  and  good  conscience  wasentltled 
to  be,  it  ib  evident  that  Vance  owed  Ed- 
dins nothing,  provided  all  the  debits 
against  him  were  correctly  charged  in  the 
account  stated,  as  to  which  there  can  be 
no  controversy  here  on  the  part  of  ap- 
pellee, an  Eddins  did  not  appeal. 

Eddins'  discharge  in  bankruptcy  did  not 
affect  his  contract  to  lease,  aslt  wa?  made 
after  he  was  adjudged  a  bankrupt.  Ue 
was  not  prohibited  from  obligating  him- 
self to  pay  the  debts  from  which  be  was 
discharged.  Indeed,  he  was  under  a  mor- 
al obligation  to  pay  them  when  be  could, 
and  could  have  revived  them  by  even  a  ver- 
bal promise  to  pay.  Lannigau  v.  Now- 
land,  44  Ark.  84;  VVortbington  v.  De  Bar- 
dlekln,  33  Ark.  651 ;  Apperson  t.  Stewart, 
27  Ark.  619. 

Eddins  and  Vance  were  entitled  to  the 
performance  of  their  contract.  Vance 
was  entitled  to  a  credit  tor  the  sums  of 
f 440,  $677.08,  and  f 655.72,  and  interest  on 
each  sum  from  tbe  maturity  of  the  respec- 
tive notes  executpd  by  Eddins  for  the  same 
to  the  1st  of  January,  18S8,  on  the  f  7.8U8.- 
60  which  the  master  found  to  be  owing  by 
him  on  the  last-mentioned  day,  and,  after 
this  credit  is  given,  Eddins  is  entitled  to- 
the  assignment  of  so  much  of  the  afore- 
said indebtedness  of  his  brothers  as  will 
be  equol  to  tbe  amount  thereafter  remain- 
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ing,  and  intereat  tbereon.  Not  ha  vIdk  the 
proper  parties  before  ns,  we  will  not  en- 
force thl8  right  of  Eddlna.  It  may  im  en- 
forced in  another  uctlon. 

Tlie  decree  of  the  circuit  court  la  tbere- 
fore  reversed,  and  the  eumplalat  is  dis- 
miwied. 


Nbal.  y.  Taylob. 

(Supreme  Court  of  Arkansaa.    Oct.  89,  1893.) 

iNJUNCTIOSr  BOKD — Dauagis. 

^here  a  bond,  given  b7  a  person  to  ob- 
tain an  injiinction  releiiaing  propertr  taken  un- 
der au  expcutiou  issued  ou  a  personal  judgineut 
agauiKt  bim,  and  reatraiiiinK  the  collection  of 
sutli  judKioeut  on  the  ftrouud  that  it  is  void, 
!s  for  all  daranges  sustained  b:r  the  Judgment 
ei\>ditor  by  reason  of  such  injunction,  and 
where,  on  the  hearinf?  of  snrh  injnnotion,  the 
bill  in  the  original  action  is  dlxmisned  and  the 
Injunction  dissolved,  the  meonure  of  dauiageai, 
in  an  action  on  the  bond  by  the  judgment  cred- 
itor, is  the  interest  on  the  judgment  for  the  time 
the  iujuuction  tras  in  force,  and  not  the  amount 
of  the  Judgment,  faiterest,  and  costs. 

Appeal  from  cireait  court,  Washington 
coonty;  R.  S.  McUamkl,  Jndse. 

Action  by  B.  C.  Neal  HKalnut  Jerry  M. 
Taylor  on  an  injanctlon  bond.  Judg- 
ment tor  plaintiff,  and  lie  appeals.  Af- 
firmed. 

Un  October  11, 1888,  B.  0.  Neal  obtained 
Judgment  against  John  P.  Moore,  before 
a  Jimtice  of  the  peace,  for  fl7»,  costs,  and 
Interent.  In  Augunt,  1889,  an  execution  was 
Issoed  on  the  Judgment,  snd  was  levied 
on  a  wagon  and  tenni  of  Moore,  of  value 
Hufilciont  to  pay  the  Jtidginent;  and  on 
AuguHt  12,  IKMU,  Moure  filed  bis  hill,  alleg- 
ing the  Judgment  nas  void,  and  obtained 
a  reHtraining  order,  by  which  the  proper- 
t.v  was  released,  uad  returned  to  Moore, 
and  Neal  wax  rantralned  from  collecting 
the  Julgment  by  any  meann.  The  re- 
straining order  was  in  full  force  until  Jan- 
uary 8.  IISDO,  when  the  bill  was  dismissed 
on  the  hearing,  and  tbe  restraining  order 
was  diHsolved.  No  damages  were  as- 
BCHsed  by  the  chancery  court  dissolving. 
Tbe  bond  given  by  Moore  to  obtain  the 
reritraiiiing  order  was  as  follows:  "John 
P.  Moon-,  Plaintiff,  vs.  B.  C.  Neal,  J.  C. 
MjiRSsie,  and  James  Burkett,  Defendants. 
We  undertake  ttiat  tbe  plaintiff  John  P. 
MoDrp,  shall  pay  to  the  defendantx  the 
(laraages,  not  cxcee<llng  two  hundred  and 
hfty  dollars,  which  they,  or  either  of 
them,  may  sustain  by  reason  of  the  Injunc- 
tion in  this  iictlon  il  It  is  finally  derided 
that  Hatd  injunction  ought  not  to  have 
l>een  granted.  Joh.n  P.  MoouR.  Jbrry 
M.  Taylob."  Huit  wuB  brought  on  this 
bond.  The  Issues  were  submitted  to  the 
court  sitting  ns  a  ]nry,  and  found  In  favor 
of  plaintiff,  and  the  court  refused  to  de- 
dare  tlie  law  to  be  that  tbe  measure  of 
damages  where  a  judgment  has  been  In- 
Joined  was  the  amount  of  tbe  judgment. 
Interest,  and  coats,  but  rendered  judgment 
tor  the  Interest  un  the  judgment  for  the 
time  that  the  restralnlne  order  had  been 
in  force,  which  amounted  to  f6.56  only. 
Exceptions  were  taken  to  tbe  findings 
and  mlings  of  the  court,  and  an  appeal 
ira«  prayed  and  granted. 

B.  M.  IfmvUaoB,  for  appeHant. 


CooKBiLL,  C.  J.  The  only  Ifabtlity  as- 
sumed by  the  obligors  In  the  injunction 
bond  sued  ou  was  that  they  would  pay  tu 
the  party  enjoined  the  damages  which  be 
might  sustain  by  a  wrongful  injunction. 
There  Is  nostlpniation  to  pay  the  amount 
of  the  Judgment  enjoined  in  case  the  in- 
junction should  be  dlnaolved.  The  only 
way  In  which  tbe  ol>llgee  in  the  bond 
could  bring  tbe  payment  of  bis  judgment 
within  the  terms  of  the  bond,  would  be 
to  prove  that  be  hud  lost  the  fipportunl- 
ty  to  collect  it  by  mason  of  the  lajunctlon. 
It  may  be  that  In  that  event  tbe  full 
amount  of  the  judgment  could  be  assessed 
as  damages  suHtuined  by  reason  of  the 
injunction.  See  Crawford  v.  Woodworth, 
9  Bush,  74.5.  But  the  court  resolved  the 
question  of  fact  involved  In  that  consider- 
ation asralnst  the  appellant,  and  with  that 
fact  against  him  the  condition  of  the 
bond  does  not  warrant  a  recovery  of  the 
araonnt  of  the  Judgment.  Ferg\iHon  r. 
Tipton,  1  B.  Mon.  38;  Ashby  ▼.  Tnreman. 
3  LItt.  I  Ky.JU.  We  have  nothing  liefore  us 
except  the  court's  special  finding  of  tacts 
set  out  in  the  judgment.  There  Is  no  bill 
of  exceptions.  In  the  case  of  Hunt  y. 
Burton,  18  Ark.  188,  a  recovery  of  the  full 
amount  of  two  Judgments  enjoined  was 
sustained  in  a  suit  at  law  against  the 
anrety  in  the  injunction  bond  without  a 
showing  that  tbe  fruits  of  the  Judgments 
were  lost  by  reason  of  the  Injunction.  But 
there  Is  a  wide  difference  between  the  facts 
of  that  case  and  this.  Tbe  boud  In  that 
case  contained  the  condition,  then,  but 
not  now,  required  by  statute,  that  tho 
sureties  would  abide  the  decision  of  the 
snit  for  Injunction,  and  pay  all  sums  of 
money  adjudged  aKainst  their  principal 
therein.  See  BInkeney  v.  Ferguson,  18 
Ark.  347.  In  the  decree  dissolving  the  In- 
junction the  court  odjudgsd  against  the 
principal  the  amount  of  the  Judgment 
which  bad  been  enjoined,  together  with 
damages,  and  It  was  rnled  that  the  sure- 
ties were  liable  for  the  amounts  so  ad- 
judged, lu  the  text  of  High  on  Injunc- 
tions! It  Is  stated  upon  the  authority  of 
the  supreme  court  of  Missouri  that  a  snre- 
ty  who  Is  bound  only  by  a  condition  such 
as  that  construed  in  Hunt  v.  Burton 
would  not  be  liable  for  the  amount  of  the 
Judgment  enjoined,  unleHs  the  amount  was 
adjudged  against  the  principal  on  the  dis- 
solution of  the  Injunction;  and  that  com- 
ports with  the  reasoning  of  this  court  In 
the  case  of  Blakeney  v.  Ferguson,  supra, 
where  the  court  seemed  to  hold  that  the 
stntnte  and  the  form  of  the  l>ot!d  itself 
contemplated  that  the  court  dissolving 
the  Injunction  should  In  every  case  ascer- 
tain what  damages  tbe  'obligee  had  sus- 
tained, and  that  he  could  rei-over  none  at 
law  that  had  not  been  awarded  against 
the  principal  In  the  clause  wher»In  the  In- 
Jnnctlon  was  dissolved,  though  a  different 
view  was  taken  of  the  same  statute  In 
Marshall  v.  Green,  24  Ark.  410.  The  judge 
granting  the  Injunction  In  this  case  could 
have  required  a  bond  to  secure  the  pay- 
ment of  the  judgment  In  the  case  the  in- 
junction should  be  dissolved  as  a  condi- 
tion to  the  issue  of  tbe  restraining  order, 

'SeetSoB  leSd,  (Sd  BH.) 
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If  it  appeared  to  talm  that  the  riKtits  of 
parties  demanded  BQcb  protection.  The 
power  to  impose  eqnltablp  rondltlons  In 
sucb  canes  la  recoKnIsed  by  the  general 
equity  practice,  (RuBsell  t.  Farley,  105  U. 
S.  433,)  and  la  autboricpd  by  Htatute, 
(Mansf.  Dig.  SS  3741,  3745.)  But  no  rach 
condition  was  imposed,  no  dainaRea  were 
asKeHHed,  on  the  dlasolutlon  of  the  injunc- 
tion, and  none  were  proved  on  tbe  trial. 
To  hold  the  surety  liable  for  the  amount 
of  the  ju'igment  would  be  to  make  his 
obliKatiou  broader  than  the  terms  of  bia 
bond.  ThAt,  of  course,  cannot  be  done. 
AflSrm. 


GOODRUM   V.  GOODRCM  et  iU. 

{Supreme  Court  of  Arkansas.    Oct.  29,  1892.) 

Wux — Dbtus  in  Libd  or  Dowait— BLBcmoN— 
Retraction. 

1.  In  en  action  for  dower  it  appeared  that 
plnintifTs  deceased  linsband  bequeathed  her  a 
policy  of  insurance  on  his  life  in  lien  of  dowor, 
and  that  tliree  montlu  after  his  death  the  money 
due  thereon  was  collected  hj  the  executor,  and 
paid  to  plaintiff,  at  which  time  she  fully  under- 
stood that  the  bcgnest  was  in  lieu  of  dower, 
and  was  advised  of  her  legal  rights.  Hdd,  that 
plaintiff  elected  to  talce  undtT  the  will,  although 
h  does  not  appear  that  slie  gare  any  receipt 
tor  the  money,  or  expressed  iu  writing  or  by 
words  that  it  was  her  purpose  to  take  the  be- 
quest in  lieu  of  dower. 

2.  Where,  in  such  case,  there  bad  been  no 
Inrentory  or  statement  of  her  husband's  estate 
made  at  the  time  plaintiff  accepted  tbe  money, 
and  she  probably  did  not  know  the  amount  of 
indebtedness  against  it,  or  whether  or  not  it 
was  solrent,  and  she  renounced  the  election 
within  a  year  from  testator's  death,  and  it  ap- 
pears that  such  election  may  be  retracted  witn- 
M>t  iirejudice  to  the  estate,  plaintiff  may  re- 
ti»bi,  and  hare  dower  assigns^  her  in  the  lands 
•f  Ittir  hnsband. 

]».  Where,  in  such  ease,  part  of  the  lands 
w:>R  Mk-1  by  the  executor  prior  to  the  filing  of 
piawtif? »  renunciation,  she  is  not  entitled  to 
■owe,,  ia  the  lands  sold,  but  to  an  additional 
anea'vti  in  the  lands  not  sold  equivalent  to  her 
iv.itta  in  the  lands  sold. 

4.  Where"  a  devisee  under  a  will  makes  an 
tloction  before  tbe  circumstances  necessary  to 
a  indidons  aci  discriminating  choice  are  ascer- 
tamed,  she  is  not  bound  thereby  unless  she  ia 
ealpaUo  for  hei*  ignorance  in  the  premises. 

ApDsel  from  Lonoke  chancery  coart; 
Davit*  V/.  Carroi-l,  Chancellor. 

A-jtiOD  by  Sue  M.  Goodrutn  against  J.  C. 
GccSmna  Jr.,  and  others,  for  dower  In 
tbe-  landt  of  William  Ooodrum,  deceased, 
ptu'ctlTe  husband.  From  a  decree  for 
d«$er.;iiinc8,  plaintiff  eppeala.     Reversed. 

Ai/s;  W.  </MUinm8,  for  appellant.  Thoa. 
C.  Triacle  and  U.  M.  &  G.  B.  Rote,  tor  ap- 
pehevs. 

nvGHKS,  J.  This  la  a  snitbrongbt  by  ap- 
pellant for  dower  in  tbe  lands  of  her  de- 
ccattod  bnaband,  William  Goodrnm,  who 
died  on  thu  IStb  of  October,  1886,  leaving 
a  will,  in  which  he  bequeathed  to  the  ap- 
peliaet  a  policy  of  insnrance  upon  his  life 
tor  92,000,  expressly  in  lieu  of  dower  in  his 
Mtavu.  In  Febmary,  1887.  abont  3% 
months  after  the  testator's  death,  tbe 
money  waa  collected  on  tho  policy  by  the 
ezecotor  of  tbe  will,  and  paid  to  the  ap- 
pellant. It  was  ex|>lalned  to  her  by  the 
execntor  of  the  will  that  tbe  bequest  was 
In  lien  of  dower  in  the  estate,  and  this  she 
v.208.w.nal6— 23 


seeraa  to  havefniiy  understood.  She  was 
not  ignorant  of  her  le^nl  rights.  So  far 
as  appears  from  the  evidence  in  tbe  case,. 
no  inventory  of  the  estate  bad  been  made 
at  the  time,  and  whether  tbe  appellant 
knew  the  sitoatlon  of  her  busband'sestate 
or  tbe  amount  of  debts  against  it,  or 
whether  It  was  solvent  or  not,  or  the  rel- 
ative value  of  the  bequest  to  her  and  her 
dower  Intereet,  does  not  appear,  save 
from  the  circumstances  in  the  case.  On 
the  10th  of  October,  1887,  the  appellant 
renounced  the  will,  by  quitclaim  deed  to 
the  heirs.  8be  then  brought  suit  for 
dower.  It  is  contended  that  she  had 
elected  to  take  under  tbe  will,  and  that 
Bhe  cannot  retract  that  election.  Her  at- 
torney, Col.  Ham  W.  Williams,  testified 
that  a  few  days  before  tlieexpirstlon  of 
12  months  after  the  death  of  the  testator 
he  "looked  into  the  condition  of  tbe 
estate,  and  found  that  it  was  In  debt  in 
excess  of  the  assets,  and  that  Mrs.  Good- 
rum  would  get  nothing  under  the  will,  as 
all  there  was  was  subject  to  debts."  He 
then  advised  her  to  rf>nounce,  and  take 
dower.  It  does  not  appear  that  Mrs. 
Ooodrnm  gave  any  receipt  for  the  f 2,000' 
paid  her,  or  tbat  she  ever  expressed  Id 
writing  or  by  words  that  it  was  her  pur- 
pose, in  receiving  it,  to  thereby  make  an 
election  to  take  tbe  bequests  made  to  her 
In  tbe  will  In  Ilea  of  her  dower.  But  this 
is  naturally  and  legitimately  to  be  in- 
ferred, ns  she  is  preaumed  to  have  known 
her  legal  rights,  and  tbat  she  could  re- 
ceive tlie  money  only  as  a  devisee  under 
the  will.  When  the  money  was  paid  to  her 
she  had  but  recently  Inst  her  husband, 
and  it  is  natural  to  presume  that  she  wa» 
still  suffering  from  the  affliction.  There 
had,  at  tbe  time,  been  no  inventory  or 
statement  of  the  condition  of  her  hus- 
band's estate  made,  as  far  as  the  evidence- 
sliowa,  and  In  all  probability  she  did  not 
then  know  the  amount  of  indebtedness 
against  it,  wbettaerlt  was  solvent  or  in- 
solvent. Her  action  In  taking  the  $2,000 
bequeathed  her  in  lieu  of  dower  Indicates 
that  she  believed  the  estate  to  be  solvent, 
as  otherwise  it  Is  not  to  be  presumed  she- 
would  have  relinquished  ber  dower  with. 
out  expecting  to  get  something  in  lieu  of 
it.  Her  husband  had  made  tlie  lieqnest 
to  ber,  and  she  doubtless  thought  she 
conld  retain  it.  Is  she  bound  by  tbe  elec- 
tion, under  all  the  circumstances  of  this- 
case?  No  general  rnie  can  be  laid  down 
as  to  what  will  or  will  not  constitute  ai> 
election  In  all  cases,  tbat  may  not  be  re- 
tracted in  i>ropor  time.  Each  case  must 
b«  determined  npon  \fa  own  circum- 
stances. 2  Mtory,  Eq.  Jur.  §  1097.  In  the 
case  of  FitzhuKh  v.  Hubbard.  41  Ark.  64, 
this  court,  through  Judge  Smith,  define* 
election  in  such  cases  as  this  as  follows  r 
"An  election  in  equity  Is  the  choice  which 
a  party  Is  compelled  to  make  between  the 
acceptance  of  a  benefit  under  an  Instrn- 
mentand  the  retention  of  some  property 
already  bis  own,-  which  Is  attempted  to 
be  disposed  of  to  a  third  party  by  the- 
same  instrument."  "A  person  who  ac- 
cepts a  benefit  under  an  Instrument  must 
adopt  the  whole  Instrument,  giving  full 
effect  to  its  provisions,  and  renouncing 
every  right  inconsistent  with  It."    This  i» 
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the  equitable  doctrine  of  election.  An 
election  once  made,  under  ctrcumstaoces 
which  show  that  the  party  required  to 
«lect  had,  or  might,  by  the  exerciae  of  ren- 
eunable  diligence,  have  bad,  such  InforniH- 
tlon.  In  regard  to  the  relative  value  ot 
those  things  between  which  a  choice  must 
be  made,  as  would  unable  the  party 
making  the  election  to  make  an  lutelllgent 
and  diBcrlmlnntIng  choice,  cannot  be  re- 
tracted. When  made  without  such  Infor- 
mation, it  cannot  be  retracted  to  the  pre]- 
adice  of  the  estate  or  persons  who  have 
changed  their  condition  in  consequence 
of  such  election.  There  can  be  no  revoca> 
tioD  of  an  election,  uniesR  the  person  mak- 
ing it  "can  restore  the  other  persons 
-affected  by  his  claim  tn  the  same  situation 
as  if  the  acts  had  not  been  performed,  <ir 
the  acquiescence  had  not  existed."  York- 
ly  V.  Htinson,  07  N.  V.  236, 1  S.  E.  Rep.  452; 
2  Story,  Eq.  Jur.  §  1097;  Dillon  v.  Parker, 
I  Swanst.  Ch.  382.  If  one  make  an  elec- 
tion before  the  circumstances  necessary  to 
a  judicious  and  discriminating  choice  are 
ascertained,  we  take  It  that  be  would  not 
be  bound,  unless  he  was  culpable  for  bis 
ignorance  in  the  premises.  One  cannot 
dose  hie  eyrs,  and  refuse  to  be  Informed, 
and  afterwards  plead  Ignorance.  The  sa- 
preme  court  of  Pennsylvania  lays  down 
the  rule  much  stronger  than  we  have 
«tated  it  above  in  Anderson's  Appeal,  36 
Pa.  St.  496,  which  holds  that  the  burden 
<if  proof  that  the  partymaklng  anelectlon 
In  a  case  of  this  kind  is  npon  the  party 
who  contends  that  a  binding  election  has 
■been  made  to  prove  that  the  party  elect- 
ing did  have  full  knowledge  of  the  relative 
value  of  the  tbingH  he  la  to  choose  be- 
tween, and  of  the  circumstances  necessary 
to  a  Judicious  and  discriminating  choice. 
We  do  not  find  it  necessary  to  determine 
In  this  case  wifere  the  burden  of  proof 
rested  iu  this  behalf,  because  we  find  that 
the  circumstances  of  this  case  show  that 
Mrs.  Ooodrnm,  at  the  time  she  made  her 
election,  did  not  have  the  information 
that  would  have  enabled  her  to  make  an 
Intelligent  and  discriminating  choice  be- 
tween the  bequest  in  the  will  and  her 
dower  interest.  We  therefore  are  ot  the 
•opinion  that,  aa  it  may  be  done  wlthont 
prejudice  to  the  estate,  she  should  be  al- 
lowed to  retract  her  election,  and  that 
dower  should  be  assigned  her  In  the  lands 
of  which  her  husband  died  seised, save  cer- 
tain lands  sold  by  the  executor  of  the  will 
before  she  filed  her  renunciation.  She  can 
•have  no  dower  Iu  these,  but  dower  will 
be  assigned  out  of  other  lands  equivalent 
to  her  dn  wer  In  thelandssold.  With  these 
directions  the  decree  Is  reversed  and  kh 
■roanded. 


Jones  v.  Statb. 

ipouitt  of  Criminal  Appeal*  of  Texas.    Oct  99, 
1893.) 

HOHIOIDE — COKTI!n7ANCE — ABSKNO  OF  WITNESS- 

KB — Instboctioss— Attachment  of  Jckob. 
1.  On  the  trial  of  a  person  indicted  for  mar- 
der  nnder  the  name  of  Jim  Jones,  one  witness 
testified  that  he  saw  defendant  kill  the  de- 
ceased. Another  witness  testified  that  jnst 
before  the  homicide  he  saw  defendant,  the  de- 
«eased.  and  the  last-named  witness  together. 
Tba  last-named  witness  and  two  others  triio 


identified  defendant  as  Jim  Jones  were  straD- 

fers  to  deceased  and  friends  to  defendant.  De- 
endant  admitted  that  be  had  lately  been  in'th* 
penitentiary,  denied  the  truth  of  all  evidence 
for  the  state,  and  moved  for  a  continuonoe 
which  would  enable  him  to  prove  an  alibi  by 
seven  witnesses  of  other  states,  one  of  whom 
would  also  testify  that  his  name'WM  not  Jim 
Jones.  Hdd,  that  the  ruling  of  th«  court  t^ 
fusing  the  continuance  was  correct. 

2.  Where,  In  such  case,  there  was  an  eyi^ 
witness  to  the  killing  by  defendant,  the  court 
properly  refused  to  instruct  the  Jury  on  the  law 
of  drcumstantial  evidence. 

3.  Where  an  attachment  was  Issued  against 
an  absent  venireman  at  the  instance  of  boUi  the 
defendant  and  the  state,  the  conrt  properiy  re- 
fused to  suspend  the  further  impaneling  of  the 
Jury  till  the  sheriff  brought  hi  the  venireman. 

Appeal  from  district  court,  Wichita 
county;  Gboroe  E.  Mii.lbr,  Judge. 

Indictment  of  Jim  Jones  (or  murder  In 
the  flrst  degree.  From  a  Judgment  uf  con- 
viction,  defendant  appealed.    Affirmed. 

It.  L.  Ueary,  Aast.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Appellant  was  convicted 
of  murder  in  the  first  degree,  and  his  pnn- 
ishment  assessed  at  a  life  term  In  the  peni- 
tentiary. When  the  Jury  was  being  Im- 
paneled, thedefendant,  as  well  astheatate, 
asked  for  and  obtained  an  attachment 
Issued  for  the  absent  venireman,  McAtee. 
The  defendant  then  asked  the  conrt  tn 
suspend  the  further  impaneling  the  Jury 
until  the  sheriff  could  bring  In  the  Juror, 
or  show  cause  why  the  attachment  could 
not  be  executed.  This  the  court  refnsed, 
and  ordered  that  the  selection  of  Jurors 
be  proceeded  with  from  tbe  aammoned 
talesmen.  Defendant  excepted,  and  duly 
reserved  his  bill  of  exceptions.  The  rnllDS 
of  the  court  was  correct.  Hudson  v.  State, 
28  Tex.  A  pp.  82S,  13  S.  W.  Rep  388:  Suit  v. 
State,  30  Tex.  App.  819, 17  S.  W.  Kep.  458. 
Defendant  sought  n  continuance  for  the  tes- 
timony of  Henry  Henderson  and  Joe  Wil- 
son, residing  in  Cold  Creek,  state  of  Colo- 
rado, the  county  alleged  to  be  unkno  wn  to 
defendant,  and  tor  the  testimony  ot  H.  B. 
Lovett,  Henry  Splcer,  John  Lafayett,  J. 
A.  Anderson,  and  Ed  Edwards,  who  re- 
side at  Hat  Creek,  Wyo.,  the  county  of 
their  residence  also  being  unknown  to 
defendant.  The  application  states  that 
defendant  "expects  to  prove  by  the  depo- 
sitions of  said  witnesses  that  he  was  In 
the  state  of  Wyoming  all  of  theentlre  year 
of  1885;  thatsbid  witnesses  will  swear  that 
he  was  in  Wyoming  on  the  range  during 
tbe  months  ot  September  and  October, 
A.  D.  1885,  and  that  it  was  impossible  for 
him  to  have  been  in  Texas  during  said 
months  of  September  and  October.  1885; 
that  the  murder  with  which  this  defend- 
ant is  charged  Is  alleged  to  have  been  com- 
mitted on  the  'J8th  day  ot  September,  A.  D. 
1885;  that  he  expects  to  and  can  prove 
by  said  depositions  ot  aald  witnesses  that 
tiipy  were  with  him  on  said  28th  day  ot 
September,  1885,  in  Wyoming;  that  said 
J.  A.  Anderson  has  known  thia  defendant 
for  19  years;  and  that  his  name  la  Cbas. 
Parker,  and  not  Jim  Jones."  Viewed 
from  the  standpoint  ot  tbe  motion  (or  a 
new  trial,  was  this  testimony  probably 
true?  Ur.  to  atatetbe  rulemore  strongly, 
and  favorably   for  defendant,    were  th* 
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facts  bearins  npoD  tbls  laaae  eufflciently 
cofTPDt  Hnd  conviDClnK  a"  to  render  lin> 
prubahle  the  truth  of  the  facta  aet  forth  In 
the  a|)plicatloo?  It  bo,  the  new  trial  was 
properly  refuBed.  In  thla  connection  the 
record  diacloaea  that  the  defendant  teHtl- 
Aed  that  faa  waa  not  In  Wyoming  daring 
all  of  the  year  1885,  but  that  he  spent  a 
portion  of  that  year  In  Colorado;  that 
he  was  working  lor  J.  A.  Anderaon  In 
Wyontlng  during  the  fall  of  I8H0,  and  wua 
In  Wyoming  on  the  2xth  day  of  Septem- 
ber; that  on  the  ranch  ol  Anderson  were 
with  him  the  alleged  ahaent  wltnesaea 
Lovett,  Splcer,  Edwarda,  Lafayett,  and 
Anderson;  that  since  Auguat,  1887,  until 
be  was  brought  to  ihia  state  to  stand  his 
trial  in  this  case,  he  was  in  the  United 
States  penitentiary;  that  the  last  time  be 
beard  from  Lovett  was  In  18)s7,  Splcer  in 
1890.  at  which  time  hehad  a  letter  from  him, 
and  that  he  has  not  iieard  from  Anderson 
since  1889.  He  denied  that  he  was  ever  In 
New  Ikiexlco  "on  the  101  Ranch,"  as  testi- 
fied by  state's  witnesses;  that  he  never 
knew  the  state's  witnesses  Hicks  Duncan, 
W.  P.  Yarborongh,  and  Jeff  Helaley  on 
that  or  the  adjoining  ranch,  or  that  he 
ever  saw  them  before  he  was  brought  to 
Texas  to  stand  his  trial;  and  he  denied 
that  be  was  guilty  of  thebomlcldecbarged 
in  this  ease.  By  the  witnesses  Bicks  Dnn- 
can,  JeR  Heisley,  and  W.  P.  Yarborongh 
the  state  proved  that  they  knew  and  had 
known  the  defendant  for  yenra.  They 
knew  him  in  New  Mexico,  That  while 
there  he  worked  on  the  "101  Ranch" 
doring  theyear  1884  and  a  portion  of  the 
year  1S85.  and  was  then  called  or  known 
as  "Jim  Jones,  or  the  Tom  Harris  Kid." 
They  all  Identified  him  In  the  roost  nn- 
eqolvocal  terms  as  the  same  party.  Yar- 
borongh further  testified  that  he  met  de- 
fendant 'In  Cheyenne,  Wyoming,  In  the 
spring  of  1886.  He  told  me  then  to  call 
him  Charley  Parks,  or  something  like 
that.  This  defendant  now  on  trial  is  the 
same  man  I  knew  in  New  Mexico  as  'Jim 
JoneH,  or  the  Tom  Harris  Kid.'  He  la 
the  same  man  I  saw  in  Cheyenne,  Wyo- 
ming, who  told  me  to  call  him  Charley 
Parks."  Duncan  met  the  deceaaed,  de- 
fendant, and  the  witnesa  Ashby  on  the 
day  of,  and  }ust  prior  to,  the  homicide. 
These  three  men  met  by  this  wltueas  were 
then  traveling  together.  He  and  the  de- 
fendant stopped,  shook  hands,  had  Home 
conversation,  and  then  parted;  the  de- 
fendant pnrsuing  bis  Journey  north,  with 
bis  two  compauiona,  and  Duncan  contln- 
ning  his  travel  south,  with  Heisiey,  to 
Johnson  county.  The  traveling  compan- 
ions of  defendant  were  strangers  to  Dun- 
can, He  had  never  seen  them  before.  S. 
B.  Ashby,  the  only  eyewitness  to  the 
homicide,  besides  the  slayer,  identified  de- 
fendant, and  said:  "I  know  this  man  now 
on  trial  is  the  man  who  killed  W.  W. 
Ctaristman,  I  can  never  forget  the  face  of 
the  man  who  did  tlie  shooting.  It  Is  in- 
delibly photographed  on  my  memory." 
Defendant  shot  this  witness  three  times, 
at  the  same  time,  and  Immediately  after 
killing  Chrlstman.  Defendant  was  In- 
dicted nnder  the  name  of  Jim  Jones,  and 
when  arraigned  pleaded  to  that  name, 
making  no  suggestion  that  bis  name  was 


other  than  that  charged.  The  record,  to 
our  minds,  clearly  shows  thn  Improbabil- 
ity of  the  truth  of  tbe  tacts  set  ont  In  tbs 
application.  Here  are  three  witnesses, 
strangers  to  deceased,  and  friends  of  the 
defendant,  testifying  to  facta  positively 
identifying  defendant,  and  rendering  It 
impossible  that  the  testimony  by  which 
he  proposed  to  establish  hU  allbt  could  be 
true.  If  presumption  is  to  be  Indulged 
to  support  either  theory,  it  must  bs 
against  the  defendant — First,  because  the 
ruling  of  tbe  court  Is  presumed  correct; 
secoadly,  because  the  witnesses,  if  biased, 
would  be  so  In  defendant's  favor,  and  not 
against  him,  because  he  was  their  friend, 
and  had  been  tor  years,  but  weru  stran- 
gera  to  deceased.  The  court  did  not  err  In 
falling  to  charge  upou  the  law  of  circum- 
stantial evidence.  The  facts  are  positive 
and  direct  from  an  eyewitness  that  defend- 
ant shot  and  killed  deceased  In  the  perpe- 
tration of  robbery.  The  Judgment  is  af- 
firmed.   Judges  all  present  and  concurring. 


FbNNBR  ▼,  8TATB. 

(Court  <tf  Criminal  AmpeiU»  tf  Texat.   Oat  M, 

LiaoBirr— BviDKKCB — IirerRrcriowB. 

1.  Defendant  was  Indicted  under  a  statute 
making  tbe  theft  of  $10  a  misdemeanor,  and 
the  theft  of  $30  a  felony.  On  the  trial  there 
was  evidence  that  defendant  took  three  SIO 
billi  from  the  pocket  of  a  sleeping  trareier, 
and  when  the  latter  awoke  defendant  dropped 
two  of  the  bills,  and  fled  with  the  other  one. 
Held,  that  the  court  properly  refused  to  charge 
that.  If  defendant  intended  to  appropriate  one  of 
the  bills  only,  he  should  be  conyictcd  of  a  mis- 
demeanor. 

2.  Where  the  traveler  was  a  collector  for 
his  employers,  and  had  collected  the  stolen 
money  for  them,  but  had  the  right  to  use  any 
money  thus  collected,  the  court  properlv  refused 
to  charge  that,  if  there  was  a  reasonable  doubt 
whether  the  stolen  money  belonged  to  the  trav- 
eler as  alleged,  they  should  acqnit  defendant. 

8.  Where  the  bill  was  not  found  on  the  per- 
son of  defendant  when  arrested,  evidence  tbat 
defendant  had  spent  the  money  was  admiaaible. 

Appeal  from  district  court.  De  Witt 
county  ;  H.  Clay  Plkasants,  Judge. 

Indictment  of  Ed.  Fennerfor  theft.  From 
a  Judgment  of  conviction,  defendant  ap- 
pealed.   Affirmed. 

R.  L.  Henry,  Asst.  Atty,  Gen,,  for  the 
State. 

DAvmsoN,  J.  Appellant  was  convicted 
of  the  theft  of  fSO,  consisting  of  three  $10 
currency  bills.  The  theft  occurred  about  5 
o'clock  In  the  morning,  about  early  day- 
light. In  one  of  the  guest  rooms  of  the 
Selder  Hotel,  in  the  town  of  Cuero,  While 
tbe  money  was  being  stolen  the  owner 
awoke,  and  spoke  to  the  party,  whereup- 
on he  dropped  f  20  of  the  money,  and  fled. 
Defendant  was  seen  at  the  time  by  another 
guest  coming  from  the  dirertion  of  the 
room  in  which  the  money  was  stolen.  He 
wentdownstairs.puton  his  hat  and  aboes, 
and  bnrriedly  left  the  hotel.  He  was  an 
employe  at  this  hotel,  aud  his  business 
was  to  make  fires  In  the  kitchen.  He  left 
his  duty  unperformed,  departed  from  the 
hotel,  and  did  not  return  any  more. 
About  8  o'clock  that  morning  he  was  ar- 
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KEited  tor  thin  theft,  and  one  dollar  In  bII- 
Terfonnd  uponhla  penion.  TheteatlmoDy 
rielatInK  to  tlieiillver  dollar  waselicited  by 
the  detendant.  The  state,  over  the  de- 
fendant's objection,  proved  that,  on  the 
BHine  morning  and  prior  to  blB  arrest,  the 
detendant  waa  aecn  with  a  bundle  under 
bl8  arm,  supposed  to  cuntaln  dry  goods, 
and  when  arrested  svas  In  possession  o(  a 
new  hat  and  a  new  shirt.  The  goods  were 
purchfised  that  morning,  and  subfequent 
to  the  theft.  He  paid  one  dollar  for  the 
shirt;  tlie  price  of  the  hat  was  not  proved. 

The  court  did  not  err  in  admitting  this 
evidence.  It  was  competent  and  relevant 
testimony,  and  properly  admitted,  as 
tending  to  explain  why  the  defendant 
did  not  have  the  f  10  bill  when  arrested. 
Any  fact  or  clrcuoiBtance  tending  to  show 
that  he  dixposed  of  the  money  was  com- 
petent evidence,  and  this  is  especially  true. 
Inasmuch  as  circumstantial  evidence  was 
relied  on  tn  sustain  this  indictment.  The 
court  did  not  err  in  refusing  to  give  appel* 
lant's  requested  instruction  to  the  eHect 
that.  It  the  jury  believed  the  defendant 
took  the  three  flO  bills  with  intent  to  ap> 
propriate  only  one  of  the  bills,  they  should 
convict  only  of  the  misdemeanor.  This 
ctiarge  was  not  warranted  by  the  evidence. 
When  detected  In  the  theft,  the  party  had 
taken  the  three  bills  from  the  pocket  of  the 
owner's  pants,  and  had  just  unrolled  them. 
When  the  owner  spoke  to  him  be  dropped 
two  of  them  on  the  floor,  and  flpd,  carry- 
ing off  only  one  of  the  bills.  There  Is  noth- 
ing to  indicate  an  intention  to  steal  only 
one  of  the  bills. 

Appellant  requested  the  court  to  charge 
the  jury  that, If  they  believed  the  property 
taken  "belonged  to  Hugo  &  Smeltzer,  who 
bad  the  actual  control  and  management 
of  same,  and  that  the  witness  Wilde  was 
using  and  had  the  care"  of  it  at  the  time 
It  waa  taken,  as  the  agent  of  Hugo  & 
Smeltzer,  they  must  acquit  defendant;  or 
If  there  was  a  reasonable  doubt  as  to 
whether  Wilde  had  the  care  of  said  mon- 
ey, and  was  using  it  as  the  agent  of  said 
Hugo  &  Smeltser,  they  ebonld  acquit  him. 
The  rliarge  was  refused.  Wilde  waa  the 
alle^eil  owner  of  the  money,  and  was  the 
coTiimercial  traveler  and  collecting  agent 
of  Hugo  &  Smeltzer.  In  the  discharge  of 
bia  duties  aa  such  agent,  he  bad  collected 
this  money  for  hia  employers,  fie  had  the 
authority  to  collect  and  use  this  and  all 
other  moneya  belonging  to  said  Arm,  being 
responsible  therefor  to  them  for  such  aa 
lie  used  in  an  unauthorized  way.  He  tes- 
tified that  the  money  was  in  bis  exclut>iTe 
possession,  rare,  and  control.  Under  this 
state  of  case,  the  ownership  was  properly 
alleged  in  Wilde,and  the  evidence  adduced 
supported  the  allegation.  The  charge 
was  properly  refused.  There  being  no  er- 
ror In  the  record,  the  judgment  is  affirmed. 
Judges  all  present  and  concorring. 


Mdrio  v.  Statjs. 

(C-ourt  of  Criminal  Appeals  of  Texat.    Oct.  89, 

lii93.) 

Rsosivnro  Btolb:?  Ooods  — Ovii,tt  Eitowlbdob. 

On  a   trial   for  receiviiiK  stolen    goods, 

thoucb  defendant  alleges  that  he  received  them 

to  s^dl  on  commission,  yet  the  facta  that  he  im> 


anired  of  the  person  from  whom  he  received 
them  as  to  where  he  ^ot  them;  that  they  wct« 
delivered  to  him  at  nif^ht,  and  arranged  on  the 
floor  in  tlie  form  of  a  bed.  and  covereU. — are  sutfi- 
cient  to  justify  a  finding  by  the  juiy  that  li» 
knew  they  were  stolen. 

Appeal  from  district  court,  Travis 
county;  James  H.  RoBKRTaoN,  Judge. 

Andrew  Morlo  was  convicted  of  receiving' 
stolen  property  of  the  value  of  $20,  and 
sentenced  to  two  years  in  the  penitentiary, 
from  which  he  appeals.    Affirmed. 

A.  S.  Houston,  for  appellaut.  R,  L. 
Benr^,  Asst.  Atty.  Oen.,  for  tbe  State. 

SiMKiNs.  J.  On  the  night  ol  March  30. 
1892,  u  freight  car,  loaded  with  corte«> 
and  other  products,  on  tbe  International 
&  Great  Northern  Railroad,  at  Anstin, 
was  broken  open,  and  about  416  pounds 
of  coffee  taken  therefrom.  On  tbe  morn- 
ing of  April  1st  a  portion  of  this  coffee 
(164  pounds)  was  found  In  defendant's 
bouse  spread  on  tbe  floor,  and  covering 
thrown  over  It  to  resemble  a  bed,  and  tn 
the  comer  waa  a  box  marked,  "A.  Frank 
&  Co.,  San  Antonio. "  When  tbe  coBee  waa 
found,  detendant  hung  his  head,  and  aald 
nothing,  but  that  he  could  not  apeak  Eng- 
lish nor  could  the  sheriff  speak  Spanish. 
Three  witneaaes  (defendant's  wile  being 
one)  proved  thutoneNeatoro  was  Indebted 
to  defendant,  and  told  him  he  had  coffee 
which  he  bad  taken  on  a  debt,  and  be 
wanted  defendant  to  sell  some  of  It  on 
comniiaaion,  and  pay  himself,  and  he  de- 
livered tbe  coffee  to  him  tor  that  purpose; 
that  defendant  is  a  Mexican,  and  cannot 
apeak  English.  J.  Reed,  a  wood  dealer  In 
Austin,  testlfled  to  defendant's  honesty 
and  induatry.  The  only  rebutting  testi- 
mony waa  the  wltneaa  Neatoro,  who  de- 
nied giving  tbe  coffee  to  detendant,  bnt  it 
was  admitted  that  be  was  under  Indict- 
meut  tor  tbe  theft  of  the  aarae  goods. 
There  is  no  question  that  tbe  coffee  found 
in  defendant's  possession  had  been  stolen 
from  tbe  freight  car  on  the  International 
&  Ureat  Northern  Railroad.  It  was  suffi- 
ciently Identlfled.  The  only  question  that 
demands  consideration  la  tbe  sufficiency 
ot  the  testimony  to  sustain  tbeconvlctlon. 
Before  he  received  tbecoffee,  defendant  was 
Informed  by  Neatoro  that  be  (Neatoro) 
bad  taken  the  coffee  In  payment  fora  debt. 
Under  tbe  atatute  tbe  party  receiving  tbe 
stolen  property  must  know  it  was  Htolen, 
(Pen.  Code,  art.  743;  Wilson's  Case,  12 Tex. 
App.  488,  land  guilty  knowledge  and  the 
receiving  of  the  stolen  goods  must  con- 
cur, (Arula  V.  State,  26  Tex.  App.  205,  9  S. 
W.  Rep.  68.5;  Nourse'a  Case,  2  Tex.  App. 
804.)  But  guilty  knowledge  can  be  Im- 
plied if  defendant  received  the  gooda  un- 
der circumstances  sufflcient  to  satisfy  a 
man  of  ordinary  intelligence  and  caution 
that  the  goods  were  stolen.  Desty,  Crim. 
Law,  147a;  Com.  v.  Finn,  108  Mass.  466. 
Conceding  that  defendant  received  tbe 
gooda  from  the  witness  Neetoro,  to  sell  on 
com  mission,  yet  thefact  that,  when  Neato- 
ro proposed  to  defendant  to  deliver  bim 
tbecoffee,  defendant  asked  where  begotlt, 
strongly  snggeating  previous  acquaint- 
ance with  Mr.  Nestoro.  attaa  Sancbes,  (as 
be  ia  called  by  defendant'a  wife  and  wlt- 
neeaes,)  and  tbe  further  tact  that  wh«> 
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Nestoro  brioKfl  him  the  coffee  at  nieht,  it 
is  unbosed,  and  the  packages  are  ar- 
ranged in  the  form  of  a  lied  and  covered, 
may  have  been  regarded  by  the  Jury  as 
ample  proof  of  goilty  Itnowledge.  and 
we  cannot  say  that  they  are  not  Jnntifled 
In  80  finding.  The  judgment  Is  affirmed. 
Judges  all  present  and  coucurrlog. 


Kelly  t.  State. 
(Court  <tf  CnmX-na).  ArrMoi*  of  Texas.    Oct  89, 

Imtozication  as  a  Dbpenbb  to  Crime. 

l-Pen.  Code,  art.  40a,  which  providea 
that  temporary  insanity,  produced  by  the  re- 
cent use  of  iutoxicatlog  liquors,  does  not  de- 
•troy  responsibility  for  crime,  when  defendant, 
sane  and  responsible,  made  himself  Toluntarily 
intoxicated,  applies  only  to  insanity  caused  by 
the  recent  use  of  intoxicating  liquors,  and  not 
to  delirium  tremens,  the  immediate  cause  of 
which  is  generally  an  abstinence  from  liquor 
after  a  prolonged  intoxication,  and  which  is  al- 
ways an  involuntary  result  thereof.  Hurt,  J., 
dissenting. 

2.  On  a  trial  for  burglarizing  a  saloon,  an 
error  in  the  charge  authorizing  defendant's  ao- 
qnittal  if  he  was  so  intoxicated  as  to  be  insane, 
whether  from  the  recent  or  remote  nse  of  in- 
toxicants, is  in  defendant's  favor,  and  be  can- 
not complain  on  appeal  from  a  conviction. 

Appeal  from  dlatrict  court.  Wine  coun- 
ty; J.  W.  rATTERBON,  Judge. 

JubD  Kelly  was  cuBVlcted  of  burglarla- 
iug  a  aaloon  at  night,  and  taking  from 
tbense  aorae  bottles  of  beer.  He*now  ap- 
peals.   Affirmed. 

T.  J.  Wyait  and  T.  A.  Fuller,  for  appel. 
iant.  R.  L.  Henry,  Asat.  Atty.  Gen.,  tor 
the  State. 

SiMKiNB,  J.  Defendant  was  conTicted  of 
burglaiizlng  a  saloon  at  night,  and  tak- 
ing from  thence  some  bottles  of  beer.  The 
defense  was  dellriam  tremens  and  drunk- 
enness. The  court  charged  on  this  de- 
fense as  fnllons:  "Yon  are  charged  that 
intoxication  produced  by  the  voluntary 
recent  use  of  ardent  spirits  constitutes  no 
excuse  for  the  commission  of  a  crime. 
However,  In  this  case,  if  you  find  and  be- 
lieve that  the  mind  of  the  def<»ndant,  at 
the  time  he  entered  said  house,  was  in 
auch  a  condition  from  drunkenness,  or 
from  Insanity  produced  by  the  use  of  ar- 
dent spirits,  that  he  (the  defendant)  could 
not  form  a  fraudulent  and  criminal  In- 
tent, tben  you  will  acquit  the  defendant; 
but  any  amount  of  voluntary  drunken- 
ness, which  does  not  reach  the  status 
above  indicated,  would  not  form  a  Jus- 
tification for  the  commission  of  the  act." 
The  defendant  objects  to  the  last  part,  as 
emphasising  and  impressing,  with  need- 
less repetition,  upon  the  jury  to  what  ex- 
tent the  drunkenness  must  extend,  before 
the  ]nr3'  can  consider  it  in  justification 
and  as  being  Incorrect.  Thecounsel  iscor- 
rect  lu  saying  that  the  statute  regnlatlng 
drunkenness  has  nothing  to  do  with  the 
Insanity  known  as  "delirium  tremens,'  or 
"mania  a  pntu."  Such  Insanity, called  by 
Mr.  Wharton  "settled  Insanity,"  to  dis- 
tinguish It  from  "temporary  insanity," 
has  always  been  held  to  be  an  absolute 
defense  to  crime.  No  man  intends  or  de- 
sire* to  be  under  the  influence  of  dellrinw 


tremens.  It  Is  rather  shunned  than  covet- 
ed, and  is  always  an  involuntary  result, 
and  generally  caused  by  an  abstinence 
from  liquor,  and  no  man  voluntarily  as- 
sumes It  for  the  purpose  of  covering  guilt. 
]  Whart.  Crlm.  Law,  §  48.  In  D.  8.  T. 
Drew,  5  MaRon,  28,  where  Drew,  the  cap- 
tain of  a  ship,  after  weeks  of  intoxication, 
suddenly  ceased  to  drink,  and  became  a^ 
fected  with  delirium  tremens,  and  while  la 
this  condition  killed  his  mate,  Utort,  J., 
declared  thatcrlmiualrespunslbility  would 
not  attach  where  the  delirium  Is  the  re- 
mote consequence  of  voluntary  Intoxica- 
tion caused  by  the  antecedent  exhaustion 
of  the  party  arislngfromgross  and  habitu- 
al drunkenness.  "Had  Drew  committed 
the  crime  wh<le  he  was  In  a  fit  of  Intoxica- 
tion, he  would  be  liable  to  conviction  for 
murder.  As  he  was  nut  Intoxicated,  but 
Insane,  from  an  abstinence  from  liquor, 
he  is  not  guilty.  The  la  w  looks  to  the  im- 
mediate, and  not  to  the  remote,  cause.  "In 
D.  S.  v.  Clarke,  a  Cranch,  C.  C.  1.58,  the  court 
told  the  jury  that  if  they  should  be  satis- 
fled  that  the  prisoner,  at  the  time  of  com- 
mitting the  act  charged  In  the  Indictment, 
was  In  such  a  stale  of  Insnuity,  not  pro- 
duced by  the  Immediate  effects, of  intoxi- 
cating drinks,  as  not  to  be  conscious  of 
the  moral  turpitude  of  the  act,  they 
should  find  him  not  guilty.  But  It  Is  laid 
down  by  the  statute  of  this  state  that 
temporar.y  insanity  produced  by  the  re- 
cent nse  of  intoxicating  liquors  duns  not 
destroy  responsibility,  when  defendant, 
sane  and  resfponsilile,  made  himself  volun- 
tarily intoxicated.  Pen.  Code,  art.  40n; 
Clore's  Case,  26  Tex.  App.  624,  10  S.  W. 
Rep.  242;  Evers'  Case,  (Tex.  App.)  16  S. 
W.  Rep.  848.  Mr.  Wharton  well  saysthere 
can  be  no  doubt  on  this  point,  either  on 
principle,  policy,  or  authority.  Whart. 
Crlm.  Law,  §49.  A  man  who  voluntarily 
places  himself  in  such  a  position  as  to  be- 
come Incapable  of  distinguishing  between 
right  and  wrong  Is  simply  responsible  for 
any  injury  resulting  therefrom,  as  anyone 
would  he  who  does  an  act  likely  to  pro- 
duce death,  though  at  the  time  having  no 
specific  Intent  to  take  the  life  of  any  one. 
Temporary  insanity, spoken  of  In  thestat- 
ute,  therefore,  differs  from  settled  insanity 
in  the  causes  producing  it  and  Its  conse- 
quences. Practically,  they  may  be  the 
same;  that  Is,  both  may  come  under  the 
deflnillon  of  not  being  able  to  distinguish 
right  from  wrong,  and  being  unconscious 
of  the  natureof  the  actdone,yet  theconse- 
qnences  are  different.  In  the  first,  respon- 
sibility never  ceases;  in  the  other,  there  Is 
none. 

Now,  the  statute*  regulates  the  conse- 
quences of  temporary  Insnnlty  by  allow- 
ing It.  In  all  cases  of  crime,  tube  proven  in 
mitigation  of  the  punishment;  but  It  is 
not  allowed  to  excuse  the  crime,  and  In 
murder  it  Is  also  admissible  to  reduce  the 
degree.  The  charge  of  the  court  is  there- 
fore right  that  any  Intoxication  short  of  in- 
sanity Is  not  to  be  regarded  by  the  jury 
for  any  purpose,  but.  If  the  drunkenness 
reaches  insanity,— that  Is,  II  the  defendant 
becomes,  under  the  Influence  of  drink,  In- 
capable ot  distinguishing  between  right 
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■  Dd  wrong  as  to  the  particalar  act  done, 
— tben  the  Jury  may  regard  it  in  Klvlng  a 
lower  pouistimetit,  but  not  in  acquittal  of 
the  person.  This  question  Is  eliminated  in 
this  case,  because.  If  guilty,  the  defendant 
rould  not  have  received  a  lower  puniah- 
inent  than  was  intiicted.  Testing  the 
•■harKe  by  tbeforeguiuK  "lews,  we  find  that 
It  does  not  distinguish  between  settled  and 
t«niporary  Insanity,  but  practically  in- 
Btructs  the  Jury  that,  if  the  drunkenness 
reaches  Insanity,  whether  from  the  recent 
or  remote  use  of  intoxicants,  they  must 
acquit.  While  this  la  an  error,  it  operates 
for  the  benefit  of  the  defendant,  and  he 
cannot  complain.  Upon  the  facts  of  the 
case,  we  are  not  disposed  to  remand  It. 
Defendant  had  teen  drInkinK  during  the 
day,  and  at  night  broke  into  the  saloon, 
and  carried  bottles  of  beer  Into  the  field, 
and  drank  it,  and  was  on  another  trip, 
when  he  got  hitched  in  the  fence,  and 'was 
discovered.  We  think  there  is  sufSclent 
testimony  to  sustain  the  verdict,  and  the 
Judgment  is  affirmed. 

Davidson,  J.,  concurs.  Judge  Hurt 
does  not  agree  to  the  doctrine  announced 
in  the  opinion,  and  refers  to  the  Lyie  Case, 
(Tex.  App.)  ID  S.  W.  Rep.  903,  as  stating 
bis  views. 


Rollins  v.  State. 

(Court  of  Crimtnal  Appeals  of  Texat.    Oct  M, 
1893.) 

CoXTiKUANO— Absence  of  VT  itkissbs — Robbbkt 

— EVIDEXOE. 

1.  Defendant,  on  trial  for  robbery,  moved 
for  a  continuance  on  the  ground  of  the  absence 
of  witnesses,  by  whom  be  alleged  be  expected 
to  prove  that  at  the  time  of  the  robbery  he  was 
at  a  town  some  distance  away;  but  it  appeared 
that  on  the  trial  defendant  cnlled  as  a  witness 
one  W.,  whom  defendant  in  Ills  own  testimony, 
previously  given,  had  said  he  met  and  converspd 
with  in  the  town  about  the  time  of  the  robbery, 
but  no  evidence  was  sought  from  W.  in  regard 
to  the  meeting  or  conversation.  It  further 
appeared  that,  though  the  town  was  full  of  peo- 
ple, and  defendant  alleged  he  was  there  until 
late  at  night,  no  one  had  seen  him.  Held  that. 
In  view  of  the  improbability  that  defendant 
could  prove  by  the  absent  witnesses  that  he 
was  in  the  town  at  the  time  stated,  the  motion 
ivt  a  continuance  was  properly  denied. 

2.  Defendant  sought  to  prove  by  a  witness 
that  D.,  who  was  connected  with  the  robbery 
of  which  defendant  was  niso  accused,  had  at- 
tempted to  induce  defendant  to  rob  witness, 
but  that  defendant  had  refused,  field,  that  the 
evidence  was  properly  excluded. 

Appeal  from  district  court.  Bell  county; 
W.  A.  Blackburn,  Judge. 

J.  L.  Rollins  was  convicted  of  robbery, 
and  appeals     AfSntaed. 

W.  W.  Hair,  for  appellant.  R.  B.  Hhp- 
rison,  Asst.  Atty.  tien.,  for  the  State. 

Hurt,  P.  J.  Appellant  was  convicted 
of  robbery,  and  sou  fenced  to  10  years  In 
tbe  penitentiary,  from  wbich  sentence  he 
appeals  to  this  court. 

First  assignment  of  error  Is  to  the  over* 
raling  of  tbe  motion  for  a  continuance. 
Tbe  facts  expected  to  be  established  by 
Hamilton  and  Russell  were,  under  tlie  cir- 
cumstances of  tbe  case,  material,  and  very 
Important ;  those  sought  from  Williamson 


were  not.  If  appellant  was  In  fact  at 
Rogers  about  sundown  on  tbe  evening  of 
tbe  23d  of  December,  1891.  It  Is  not  at  all 
probable  that  he  was  present  at  old  man 
McQuiston's  when  he  was  robbed.  Un- 
fortunately lor  appellant,  he  testified  on- 
tbe  stand  In  the  case,  and  stated  that  he 
returned  to  Rogers  about  sundown  of  tbe 
evening  of  December  23,  1891;  went  tu 
Johnson's  livery  stable,  and  engaged  a  rig 
to  go  oat  home  tbe  next  day ;  then  went 
to  Adam's  Hotel,  got  his  supper,  and,  as 
he  went  to  the  hotel,  Sam  Wamble  loped 
up,  and  asked  him  where  Donnahoo  was. 
He,  defendant,  told  him  what  had  hap- 
pened, and  he  turned  and  galloped  off. 
iSam  Wamble  was  introduced  as  a  wit- 
ness by  tbe  defendant,  and  was  not  ques- 
tioned at  all  In  reference  to  this  transac- 
tion. If  appellant  desired  to  pruve  tbat 
he  was  at  Rogers  at  the  time  stated,  be 
bad  a  witness  by  whom  he  could  have 
proven  it,— Sam  Wamble.  About  this 
there  la  no  mistake,  for  he  swears  posi- 
tively that  Wamble  asked  him  the  ques- 
tion above  set  forth  with  bis  reply  there- 
to, giving,  as  he  says,  bis  version  as  to 
bow  and  when  he  separated  from  Donna- 
boo.  We  are  of  opinion  that  appellant 
could  not  prove  by  the  absent  wltnesses- 
that  he  was  In  Rogers  at  the  time  stated. 
This  view  Is  strongly  corroborated  by 
tbe  facts  which  surmunded  him  at  Rogers 
It  he  was  there.  Tbe  town  was  fall  of 
people,  and  the  streets  were  throngeil  au> 
til  late  'at  night,  and  yet  no  one  could  be- 
found  who  »avr  appellant  there. 

Second  assignment:  The  court  did  not 
err  in  excluding  tbe  testimony  of  John 
Day.  Defendant  proposed  to  prove  by 
Day  that  Dounahoo  tried  to  get  bim  to 
assist  him  (Donnahoo)  in  robbing  Day, 
and  defendant  refused,  and  that  Day  was 
notified  of  this.  We  know  of  no  rule  of 
law  under  which  these  facts  areadmissible. 
Defendant  may  not  have  thought  proper 
to  rob  Day.  but  it  does  not  follow  that  he- 
did  not  join  Donnahoo  in  robbing  old  man 
McQuiston. 

Third  assignment  is:  "The  eourt  erred 
In  refasing  to  give  defendant's  sperial 
additional  Instructions."  Tbe  addition 
was  sought  to  be  made  to  the  court's 
charge  on  circumstantial  evidence.  We 
think  the  requested  charge  is.  In  sub- 
stance, the  same  as  tbat  given. 

The  fourth  and  last  assignment  is: 
"The  evidence  Is  insufficient  to  support 
tbe  verdict."  We  are  of  opinion  that  it 
is  amply  safficlent,  and  hence  the  Jadg- 
ment  is  affirmed.  Jadgee  all  present  and 
concurring. 

Andbrson  v.  State. 
(Ooum  nf  Oiimtndl  Apv^alt  cf  Teztu.    Oct  U^ 

Disturb ANCB  or  Pdblio  Assbmbi.aob— IiOUS  ahs 
VociVBBons  Lanouaob. 
A  conviction  of  the  statutory  offense  of 
using  "loud  and  vodferons"  language  in  a  nuin- 
oer  calculated  to  disturb  persona  aosembled  for 
innocent  amusement  will  be  set  aside  where  a 
number  of  the  persons  present  testified  they 
heard  defendant  at  the  time  of  the  alleged  of- 
fense, but  were  unable  to  understand  what  he 
said,  and  no  witness  stated  any  fact  showing 
the  language  to  have  l>een  loud  and  vociferous- 
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Appeal  from  Bed  River  connty  conrt; 
H.  H.  Lbxnox,  Judge. 

Alec  AnderaoD  was  convicted  of  nsing 
toad  and  voclferoaH  language  in  a  place 
wUere  persons  vrere  aHtienibled  for  Inno- 
cent amusement.  He  now  appeals.  Re- 
versed. 

HbawA  JobnaoB.tor  appellant.  R.  L. 
Henry,  Aast.  Atty.  Uen.,  fur  tlie  State. 

Hurt,  P.  J.  This  is  a  conviction  for 
going  into  a  place  where  persons  were  as- 
sembled lor  the  purpose  of  Innocent 
amasenient,  and  UHlng  load  and  vnciferooa 
language  in  a  manner  calculated  tu  dis- 
turb the  Inhabitants  thereof.  The  indict- 
ment alleges  that  the  appellant  did  curse, 
swear,  and  draw  a  gun,  but  there  Is  no 
evidence  in  support  Of  these  allegations; 
bence  apiiellant  must  have  been  convict- 
ed of  aeing  loud  and  vociferous  language 
which  was  calculated  to  disturb  the  In- 
habitants of  the  place.  The  statute^  says 
loud  Hud  vociferous,  not  loud  or  vocifer- 
ous, langnacA.  Webster  defines  "vocifer- 
oaa"  thus:  "Making  a  luud  outcry; 
clamorous;  noisy;  as,  voclferouu heralds." 
" Vociferously :"  "With  greatnolse  incall- 
ing;  ahoatiog,''etc.  Do  the  facts  in  this 
record  ebow  with  reasonable  certainty 
that  appellant  used  loud  and  vociferous 
language?  It  appears  from  the  testimo- 
ny that  soon  after  defendant  arrived  at  a 
negro  festival  he  approached  one  Wright 
and  another  party,  and  said  he  under- 
stood Wright  had  been  talking  about  his 
slater,  and  aecuslug  her  of  misconduct. 
Wright  said  McPherson  bad  so  Informed 
him  about  it,  whereupon  defendant  and 
Wright  approached  McPherson  on  the 
aobject,  and  he  denied  having  made  any 
raeb  statement.  Defendant  here  said  he 
would  drop  the  matter.  Wright  was  aft- 
erwards speaking  to  one  Albert  Hender- 
son of  the  report,  when  defendant  again 
came  up,  and  made  some  remark,  which 
witness  could  not  understand,  he  being 
too  far  off  to  hear  defendant,  who  was 
speaking  "in  a  coraraon  conversational 
tone,  and  did  not  talk  In  a  loud  voice." 
Two  witnesses  swear  that  when  defend- 
ant approached  Henderson  and  Wright 
be  said  to  Wright  in  a  loud  and  angry  tone 
to  "shnrt  his  mouth,"  or  "shurt  up," 
Several  witnesses  heard  him  speak  to 
Wright,  but  did  not  understand  what  be 
said.  One  witness  (Henderson)  said  he 
was  disturbed,  but  does  not  state  what 
disturbed  htm,— whether  the  loud  and  an- 
gry tone  in  which  appellant  told  Wright 
to  abut  his  mouth,  or  the  subsequent  al- 
tercation between  him  and  defendant. 
This  loud  language.  If  it  be  such,  was  used 
in  a  house  in  which  quite  a  number  ol  per- 
sons were  assembled,  and  it  Is  passing 
strange  that  no  witness  could  be  found 
who  could  give  mm  a  criterion  or  fact  by 
which  we  could  determine  whether  the 
language  was  loud  and  vociferous  or  not. 
How  could  it  have  been  loud  when  quite 
a  nnml>er  state  they  were  present,  and 
could  not  bear  what  was  laid  ?  If  vocifer- 
ous, it  could  have  been  heard  by  all  In  the 
boose  at  least.  We  are  of  opinion  that 
the  evidence  does  not  establish  with  rea- 

'Fen.  Code,  ark  S14. 


Honable  certainty  the  fact  that  the  appel- 
lant used  loud  and  vocireroiiR  lanKuage  in 
such  manner  as  was  calculated  to  ills- 
turb  the  persons  assembled  at  the  house; 
wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded. 

Datiimon,  J.,  concurs.    Simkinb,  J.,  ab- 
sent. 


Bobbins  v.  State. 
(Pouirt  of  Criminal  ApveaU  aS  TexxM.   Oct  tS, 

Appbil  IK  Cbiminal  Casks  —  From  [nveriob. 
Court — Harmless  Bbrob  —  Jurisdiction  or 
COUBT  or  Appeals. 

1.  An  error  of  the  comity  court  in  dismiss- 
ing an  appeal  from  a  Justice  of  the  peace,  be- 
cause the  appeal  bond  is  not  marked  "ApproTed,"" 
and  does  not  have  the  ffle  mark  of  the  justice,. 
is  harmless,  where  the  record  from  the  jnstice'» 
court  shows  no  Judgment  in  that  court,  as  there- 
is  nothing  to  appeal  from. 

2.  The  court  of  criminal  appeals  has  Jturi^- 
dictlon  to  reverse  or  affirm  a  rulinK  of  the  coun- 
ty court  dismissing  an  appeal  from  juatlceV 
court,  and  an  appeal  from  such  ruling  will  not 
be  dismissed. 

Appeal  from  Anderson  county  court; 
W.  O.  W.  JowBRS,  Judge. 

Frank  Bobbins  was  convicted  of  mali- 
cious mischief  in  a  justice  court.  He  then 
appealed  to  the  county  court,  and  from  a 
judgment  dismissing  his  appeal  be  again, 
appeals.    Affirmed. 

Bronn  A  Ewlog,  for  appellant.  R.  L^ 
Henry,  Asst.  Atty.  Gen.,  for  the  State. 

Hdbt.  p.  J.  Appellant  was  convlctecl 
of  malicious  mischief  before  a  justice  ol 
the  peace.  He  executed  a  good  and  sufS- 
cient  bond,  and  delivered  the  same  to  the 
Justice,  who  forwarded  it,  together  with' 
the  other  papers,  to  the  county  court, 
without  having  approved  it,  and  marked 
it  "Filed"  among  the  papers  in  hi» 
court.  In  the  county  conrt  a  motion- 
was  made  to  dismiss  the  appeal,  because- 
it  was  not  marked  ".Approved,"  nor  had 
on  it  the  flie  mark  of  the  justice.  Upon 
tbene  grouDdn,  the  appeal  to  the  county- 
court  was  dismlHsed,  from  which  judg- 
ment of  dismissal  appellant  brings  the 
cause  to  this  conrt.  There  was  error  in 
dismissing  the  appeal  to  the  county 
court  on  these  grounds.  See  Dyches  v 
State,  24  Tex.  26«;  Taylor  v.State,16  Tex. 
App.  514.  The  record  from  the  Justice  court 
shows  no  Judgment  in  that  court,  nothing 
appearing  therein  except  the  trial  and 
verdict  of  the  jury.  The  connty  court  did 
not  err  in  dismlsdng  the  appeal,  because, 
there  being  no  final  judgment  in  the  jus 
tice  court,  there  was  nothing  to  appeul- 
from.  The  assistant  attorney  general 
moves  to  dismiss  the  appeal  to  this  court. 
This  motion  is  overruled.  This  court  hn» 
the  jurisdiction  to  reverse  or  affirm  Vae 
ruling  of  the  court  below  in  dismissing  ai> 
appeal  from  the  Justice  court.  If  the  fino 
imposed  by  the  verdict  in  the  justice  court 
is  souKht  to  be  enforced  without  Judg-- 
ment,  appellant  has  his  remedy,  or  appel- 
lant can  hare  Judgment  rendered  upon 
that  verdict,  and  then  perfect  his  appeal 
to  the  county  court.    There  being  no  r». 
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versible  error  in  the  record,  tbe  Judgment 
is  affirmed. 

Davidson,  J.,  concurs.  Simkins,  J.,  ab- 
sent. 

Smith  v.  State. 

iComrt  of  Criminal  Appeals  tf  Texas.    Oct  IS, 

1S92.) 

Criminal  Law— Opinion  Evidenob. 

On  tbe  prosecution  of  a  achool  teadier 
for  aggravated  assault  on  one  of  Us  pupils, 
the  opinion  of  a  witness  that  the  whipping  was 
neither  severe,  cruel,  nor  unjust  is  not  admls- 
aible  in  evidence,  as  that  Is  a  question  for  the 
jury,  to  be  determined  from  the  size  of  the  rod 
used,  the  character  of  the  wounds  inflicted, 
and  all  the  surroundinx  circumstances. 

Appeal  from  Anderson  county  eonrt; 
W.  U.  W.  JoweKS,  Judge. 

J.C.Smitl)  was  convicted  of  aggravated 
assault  and  battery,  and  appeals.  Af- 
firmed. 

Bntwn  A  Ewing,  for  appellant.  Jt.  If. 
Henry,  Asst.  Atty.  Qen.,  for  tbe  State. 

Hurt,  P.  J.  Appellant  was  a  school 
teacher,  and  was  charged  and  convicted 
of  aggravated  astiault  and  battery  upon 
William  Whitley, one  of  his  scholars.  The 
statement  of  facts  is  not  approved  by  the 
Judge,  and  hence  cannot  be  considered. 
The  affidavit  and  intormatton  are  suffi- 
cient. The  proposed  evidence  was  not  ad- 
missible; but,  conceding  that  it  was,  its 
rejection  may  have  been  harmless  under 
a  certain  state  of  facts;  and,  in  tbe  ub- 
Hence  ol  a  statement  of  facts,  we  cannot 
<letermine  whether  defendant  was  Injured 
by  Its  rejection.  Tbe  rules  cf  a  school  can 
never  be  such  as  to  authorize  a  school 
teacher  to  Inflict  immoderate  correction 
or  violence  upon  a  scholar.  Appellant 
proposed  to  prove  by  £.  jM.  Pace  that  the 
whipping  was  neither  severe,  cruel,  nor 
unjust.  This  was  ol)]ected  to,  and  the  ob- 
jection sustained,  upon  thH  ground  that  it 
was  simply  the  opinion  of  a  witness.  In 
this  there  was  no  error.  By  the  witness 
the  size  ot  the  rod  used,  character  of  the 
wounds  Inflicted,  it  any,  and  all  the  at- 
tending circumstances,  could  be  proved, 
and  the  jury  Is  competent  to  determine 
whether  the  whipplnfi  was  severe  and  im- 
moderate or  not.  Other  evidence  was 
proposed  and  rejected,  but.  In  tbe  absence 
of  a  statement  of  facts,  we  cannot  say 
there  was  Injnxtlce  done  tbe  defendant. 
We  cnnnot  intelligently  pass  upon  tbe  re- 
'Quested  instructions  in  the  absence  of  a 
t4tatement  of  facts.  In  tbe  condition  we 
find  the  record,  there  is  no  reversible  er- 
ror, and  the  Judgment  must  be  affirmed. 

Davidson,  i.,  concurs.  Simkinb,  J.,  ab- 
sent. 


HlQOINBOTHAM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  Ifi, 

1893.) 

CaiiuNAl.  tiAir— CoNTiNUANCB— Abssnt  Wit- 
nesses. 
1.  On  a  trial  for  incest  it  is  proper  to  refuse 
a  continuance  to  procure  absent  witnesses  by 
wlioni  defendant  expects  to  prove  that  prose- 
cutrix was  delivered  of  a  child  which  resembled 


a  man  other  than  defendant,  with  which  man 
prosecutrix  was  then  living,  as  defendant  may 
nave  been  guilty,  even  if  prosecutrix  became 
pregnant  by  some  other  man. 

2.  A  continuance  to  procure  absent  wit- 
nesses by  whom  defendant  expecta  to  prove 
declarations  of  prosecutrix  that  she  had  had  no 
intercourse  with  defendant  is  properly  refused, 
as  defendant  may  prove  such  declarations  by 
prosecutrix,  who  is  present  at  the  trial. 

Appeal  from  district  court,  Wood  coun- 
ty; FfCLix  J.  Mt-CoKD,  Judge. 

Robert  HIgginbotham  was  convicted  of 
incest,  and  appeals.    Affirmed. 

PI'.  N.  Brook,  for  appellant.  B,  L,  Hen- 
ry, Asst.  Atty  Uen.,  for  tbe  State. 

Hi'RT,  P.  J.  Appellant  was  charged 
and  convicted  ot  incest  with  bis  niece, 
Koda  HIgginbotham.  A  continuance 
was  sought  for  tbe  purpose  of  securing 
tbe  testimony  of  some  alleged  absent  wit- 
nesses by  whom  it  was  expected  to  prove 
that  "Roda  said  she  bad  never  had  carnal 
Intercourse  with  any  man  except  three 
times.  Also  said  sbe  bad  charged  tbe 
incestuous  act  upon  the  defendant  tor 
fear  that  if  sbe  charged  It  upon  Lon 
Ulcks  said  Hicks  would  become  angry, 
and  would  cease  to  furnish  her  with  mon- 
ey; and  that  this  defendant  bad  not  bad 
carnal  intercourse  with  her."  Tbe  appli- 
cation was  further  sought  for  tbe  pur- 
pose of  provimg  that  the  said  Roda  HIg- 
ginbotham was  in  last  March  delivered 
of  a  child  ot  large  size,  fully  developed, 
and  apparently  healthy ;  that  said  child 
died  a  few  hours  after  its  birth,  and  one 
Lon  Hicks  was  there,  and  long  prior 
thereto  lived  at  the  same  house  with  the 
said  Roda,  and  that  the  said  Hicks  was  a 
snort,  stubliy  man  of  short  bone.nnd  that 
the  child  born  of  suld  Roda  was  a  child 
of  short  and  stubby  build;  that  the  d(>- 
fendant  and  all  of  his  brothers  and  slstera 
and  father  and  mother  are  tall  and  long- 
boned  people;  and  that  tbe  said  child  iu 
all  ot  its  parts  and  features  very  much 
re»<eml)led  said  filcks.  We  hold, under  the 
circumstances  of  this  case,  none  of  tbe 
proposed  facts  are  competent  evidence, 
except  that  Roda  said  that  she  bad  never 
bad  carnal  intercourse  with  thedelendant. 
Carnal  Intercourse  can  take  place  without 
resulting  in  pregnancy  and  childbirth. 
Roda  Hli^ks  was  on  the  stand.  She  was 
not  awked  whether  she  had  stated  that 
tlie  defendant  bad  not  had  intercourse 
with  her.  Tbe  law  presumes  that  wit- 
nesses will  tell  the  truth,  hence  defendant 
might  have  proven  that  tact  if  he  nad  tines- 
tloned  Roda.  This,  however,  he  did  not 
do.  Concede  Roda  to  be  an  accomplice, 
still  she  was  very  strongly  corroborated. 
Therefore  we  are  of  opinion  that  the  evi- 
dence is  amply  sufficient  to  sustain  this 
conviction,  and  the  Judgment  is  affirmed. 

Datiobon,  J.,  concurs.  Simkins,  J.,  ab 
sent. 


Sanders  v.  State. 
(Court  tf  Orfminal  Avv^oJm  of  Ttata*.    Oct  IS; 

Rbooonizamce  Pending  Appbai^-Nbcbssabt  Ra- 

CITALS. 

A    recognizance    executed    under    Coda 
Grim.  Proc.  arts.  8S1-853.  to  secors  the  rele 
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froiD  imprisonment,  ppndintr  nppeol,  of  one  who 
ha»  been  convicted  of  n  misdemeanor  not  con- 
ititutinir  eo  nomine  an  offense,  must  recite  the 
essential  elements  of  the  offense^;  and  hence  a 
recognixance  fjyen  by  one  conyicted  of  selling 
liquor  in  violation  of  the  local  option  law,  which 
fails  to  state  that  an  election  was  held  in  the 
coDntj  or  one  of  its  subdivisions  to  determine 
whether  or  not  the  sale  of  liquor  should  be  pro- 
liibited,  and  that  as  a  result  of  such  election  the 
■ale  of  Uqnor  was  prohibited,  is  fatally  defective, 
■•  these  (ure  essential  elements  of  the  offense. 

Appeal  from  Shelby  county  conrt; 
Gboroe  F.  Inorabam,  Judge. 

Qua  Sanders  wan  convicted  of  a  viola- 
tion of  the  local  option  law,  and  appeals. 
DlBUiiBsed. 

Code  Crim.  Proc.  art.  851,  reqnlres  a 
defendant  convicted  of  a  RilHdemeaaor 
who  desires  to  appeal  to  enter  into  a  re- 
coKDlzance.  or  be  committed  to  jail  if  In 
rnstody.  Article  852  pregcrlbeu  the  form 
of  the  recognisance,  and  article  853  pro. 
videe  that  the  coort  ol  appeals  shall  not 
entertain  Jurisdiction  of  any  case  in 
which  a  recognisance  is  required,  unless 
sneb  recognizance  conforms  to  the  form 
prescribed  in  the  previoas  section. 

H.  B.  abort,  E.  B.  WAee/er.and  Bryarly, 
Brewer  A  Brewer,  for  appellant.  R.  L. 
Bearj,  Apst.  Atty.  Oen..  for  the  State. 

Datidson,  J.  By  Indictment,  and  in  ap- 
propriate terms,  appellant  was  charged 
with  a  Tiolation  of  the  local  option  law 
after  tbe  qualified  voters  of  Shelby  <;ounty, 
at  an  election  held  for  that  purpose,  bad 
determined  to  prohibit  the  sale  of  intoxi- 
cating liquor  in  said  coonty.  Tbe  recog- 
nlBanee  recites  that  apjiellant  "stands 
ciiarKed  in  this  conrt  with  the  offeuse  of 
unlawfully  Belling  Intozlcatlngliquor  after 
the  qaaiified  Tuters  had  determined  at  an 
election  held  in  accordance  with  law  tbat 
the  sale  thereof  should  be  prohibited,  and 
who  baH  been  convicted  of  said  offense  in 
this  court,"  etc.  This  recognizance  falls 
to  recite  that  an  election  was  held  In  Shel- 
by county.  It  does  not  state  wbere  It 
was  held,  and  it  omits  to  allege  tbat  the 
sple  ol  Intoxicating  liquor  was  prohibited 
in  Shelby  county.  There  are  two  clnases 
of  election  provided  for  under  the  local 
option  statute.  One  of  these  pertains  to 
the  entire  county  aud  the  other  to  certain 
sabdlvlslouH  of  the  county.  In  charging 
this  offense  the  indictment  mnnt  allege 
that  tbe  law  is  operative  either  In  the 
coonty  or  in  some  subdivision  thereof,  as 
the  facts  may  exist:  otherwise  it  will  be 
fatally  defective.  Tbe  recognizance  must 
state  the  offense  with  which  the  defend- 
ant la  charged,  and  of  which  he  hns  been 
cuDvicted.  Where,  as  in  this  case,  the 
oIleDse  sought  to  be  recited  in  tbe  recog- 
nizance is  not  eo  nomine  an  oflenHe,  It  is 
Docessnry.  in  order  til  constitute  that  ob- 
lication  legal  and  binding,  tbat  it  should 
coutain  the  essential  elements  of  tbe 
uffense.  WillBou,  Crlm.  Ht.  $  SHSO.  It  is 
ao  essential  element  iif  this  offense  that 
an  election  for  prohibiting  the  sale  of  in- 
toxicating liquor  shall  be  held  either  for 
tbe  entire  county  or  for  one  of  tbe  stat- 
utory subdivisions,  and  this  muHt  be 
averred  in  the  Indictment.  It  Isequally  an 
essential  element  of  this  offense,  resultant 
from  sncb  election,  tbat  tbe  sale  of  intoxi- 


cating liquor  shall  be  prohibited  within 
the  territory  In  which  the  election  was 
held,  and  this  must  also  be  averred  in  the 
pleading.  The  recognizance  fails  to  state 
tbat  an  election  was  held  In  aud  for  tbe 
county  of  Shelby,  and  it  ornlts  to  state 
that  the  sale  of  such  liquor  was  prohibit- 
ed in  said  county.  For  the  defects  point- 
ed out  tbe  recognizance  Is  not  in  compli- 
ance with  law,  and  fatally  defective, 
wtaeretore  the  Jnrisdlctlon  of  this  court 
does  not  attach  to  tbls  appeal,  and  It  la 
dismissed. 

Hurt,  P.  J.,  concurs.    Simkins,  J^  ab- 
sent. 


Lorancb  v.  State. 
(Court  <sf  Orlminot  Appeal*  of  Texcu,   Oot  IB, 

Apriii.s  iH  Cbimisal  Casss— Presumftioii. 
In  the  absence  of  a  showing  in  the  tran- 
script that  notice  of  an  appeal  has  been  given 
and  entered  of  record  in  the  court  below,  as 
required  by  Code  Crlm.  Proc.  art.  848,  the  court 
of  criminal  appeals  will  not  infer  such  facts, 
either  from  the  filing  of  the  transcript  in  that 
court,  or  from  appellant's  entering  Into  a  recog- 
nteance  in  the  lower  court  to  abide  the  judgment 
<m  appeal,  and  the  appeal  will  be  disnuased. 

Appeal  from  county  conrt.  Red  River 
county;  H.  H.  Lennox,  Judge. 

Tom  Liorance  was  convicted  of  a  crim- 
inal offense,  and  avpeals.    Dismissed. 

A.  L.  Be»ty,  for  appellant.  R.  L,  Hen- 
ry, Asat.  Atty.  Gen.,  for  tbe  State. 

Davidbo.w,  J.  The  motion  of  the  assist- 
ant attorney  general  to  dismiss  the  appeal 
in  this  case,  based  upon  the  failure  of  the 
transciipt  to  show  tbat  notice  of  appeal 
was  given  and  entered  of  record  in  tbe 
court  beiow,  must  be  sutitalned.  The 
Code  of  Criminal  Procedure  provides  that 
"an  appeal  is  taken  by  giving  notice  there, 
of  in  open  court,  and  having  the  same  en- 
tered of  record."  Code  Crim.  Proc.  art. 
848.  Compliance  with  this  statute  is  nec- 
essary and  essential  to  attach  Jurisdiction 
on  appeal  to  thin  court.  Wlilson,  Crim. 
St.  §§  2643.  2644.  We  cannot  Infer  that 
notice  of  appeal  was  given  aud  entered  of 
record  in  tbe  court  below  because  tbe 
transcript  from  tbat  court  has  been  filed 
in  thin  court,  nor  can  we  presume  tbat 
such  notice  was  given  by  reason  of  the 
fact  that  appellant  entered  into  recogni- 
zance in  that  court  to  abide  the  judgment 
of  this  court.  Tbe  positive  language  of 
the  statute  "forbids  the  indulgence  of  this 
presumption."  The  entry  of  the  notice 
must  be  of  record.  Solarl  v.  State,  8  Tex. 
App.  482;  Long  v.  State,  8  Tex.  App.  821; 
Johnson  v.  State,  8  Tex.  App. 671.  The  mo- 
tion Is  granted,  and  tbe  appeal  dismissed. 

SiMKiNB,  J.,  absent.    Hobt,  P.  J.,  con- 

CON. 


Hats  v.  Stats. 
(Obnrt  tf  Orlmlmal  ApiMoX*  cf  Teaxt*.   Oot.  U, 

Wimtsss  — BxAMiNAxios  —  Leadiso  Qubstions— 
AssuMPTiox  OF  Facts. 
1.  In  a  prosecution  for  perjury  at  a  mur- 
der trial,  a  question,  "What  did  defendant  say- 
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on  that  trial  with  reference  to  where  he  and 
the  alleged  murderer  were  when  the  shots  were 
fired?"  iH  not  objectionable  as  lending,  because 
It  indicates  no  particular  answer. 

2.  Neither   does   the   question    assume  that 
defendant   and   the   Sieged   murderer  were   to- 

§etber  when  the  shots  were  fired,  but  only  that 
efendant  said  something  in  regard  to  this  mat- 
ter at  the  murder  trial;  and  this  latter  assump- 
tion is  proper  where  it  Is  admitted  that  8U<^ 
was  the  fact,  and  the  iaaue  is  as  to  just  what 
defendant  did  say. 

Appenl  from  district  court.  Bell  county; 
W.  A.  Blackbckn.  Judge. 

Fred  Uayit  was  convicted  ot  perjorj, 
and  appeals.     Affirmed. 

Saunders  &  Durrett,  tor  appellant.  R. 
L.  Henry,  Asst.  Atty.  Geu.,  for  tbe  State. 

Davipsun,  J.  Appellant  was  convicted 
of  perjury  committed  on  tbe  trial,  in  the 
district  court  of  Bell  county,  ot  Quince 
Wllkerson,  charged  with  murder.  On  tbe 
trial  of  tbis  case  the  state  was  permitted, 
over  appellant's  objection,  to  ask  several 
witnesses  the  following  qnestion:  "What 
did  the  defendant  say  on  the  trial  ot 
Quince  Wllkerson  with  reference  to  where 
be  [defendant]  and  Quince  Wllkerson  were 
at  the  time  tbe  ebnt^  were  fired  that  killed 
Will  Blake?"  This  question  was  ot)}ecte<l 
to,  "because  leading  and  suggestiVe,  in 
this:  ItaRHomed  thatdefendant  had  stated 
that  be  and  Wllkerson  were  together  at  the 
time  the  shots  were  fired. "  This  question 
was  not  leading,  Itlndlcated  no  particular 
answer,  and  did  nut  assurne  that  appellant 
had  stated  that  he  and  Wllkerson  were 
together  at  the  time  the  shots  were  fired 
that  killed  Blake.  It  only  assumed  that 
appellaut  had  said  something  in  regard 
to  where  he  and  Wllkerson  were  when 
said  shots  were  fired.  What  was  said 
with  reference  thereto  is  not  indicated  nor 
augg^eeted  by  the  question.  It  was  not 
error  to  assnme  that  something  was  said 
by  appellant,  because  all  the  witnesses, 
both  for  the  state  and  appellant,  who 
testified  in  reference  to  the  subject,  state 
that  there  was  something  said  by  appel- 
lant on  that  trial,  tbe  Issue  being  as  to 
just  what  it  was.  The  remaiuing  ques- 
tion urged  by  appellant  tor  the  reversal 
ot  tbe  Jndgnjent  Is  tbe  sutflclency  ot  tbe 
evideune  to  support  theconvlctiou.  While 
in  conflict  with  tbe  testimony  adduced  by 
tbe  appellant,  tbe  evidence  tor  the  state 
supports  the  verdict  ot  the  jury.  We  find 
no  reversit)le  error,  and  the  Judgment  is 
affirmed. 

SIMKI.NS,  J.,  absent.  Hort,  P.  J.,  cod 
cnn. 


Bell  ▼.  Statr. 
(Okmrt  of  Criminal  Appeals  of  Texa$.   Oct.  U, 

IXSICTMBNT  — WIT:(BS9 — OBJECTIONS  TO  EVIDSSOB 

— Nbw  Trial. 

1.  An  indictment  reciting,  "The  grand  Ju- 
rors for  the  county  of  B.,  state  aforesaid,  duly 
organized  oa  such  at  the  May  term,  A.  D.  1882, 
of  the  district  court  of  said  coun^,  upon  their 
oatlis  in  said  court  present  that  George  Bell," 
etc.,  suffidentiy  shows  on  its  face  that  it  was 
presented  in  the  district  court  of  B.  county. 

2.  Where  defendant,  on  a  trial  for  robbery, 
in  order  to  impeach  the  prosecuting  wltneM, 


has  introduced  testimony  that  he  had  stated  to 
others  that  be  did  not  know  who  had  ToLl>ed 
him,  a  witness  for  the  state  may  testify  that 
the  prosecuting  witness  stated  to  him  in  de- 
fendant's presence  tliat  he  did  not  lutow  who- 
had  robbed  him,  but  when  defendant  had  gone 
stated  that  he  had  l>een  done  up  by  defendant. 

3.  Defendant  in  a  criminal  case  cannot  ob- 
ject to  the  admission  of  testimony  which  prior 
thereto  he  bad  elicited  from  the  witness  on 
cross-examination. 

4.  Where  defendant  knew  of  the  existenoa 
of  certain  facts  before  the  trial,  but  used  no 
diligence  to  obtain  testimony  to  show  than, 
a  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence. 

Appenl  from  district  court,  Brown  coua* 
ty:  W.  J.  WiNOATB,  Judge. 

Qeorge  Bell  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

J.  E,  Sbropsblre,  tor  appellant.  R.  L. 
Hears,  Asst.  Atty.  Oen.,  for  the  State. 

Daviuson,  J.  A  motion  was  made  to 
qnasb  the  Indictment  because  it  does  not 
anpearupon  its  face  to  have  been  presented 
in  thedlstrict  court  of  Brown  county.  As  it 
relates  to  this  motion,  the  Indictmentis  a» 
follows:  "The  grand  jurors  for  the  coon- 
ty  of  Brown,  state  aforesaid,  duly  organ- 
ized as  such  at  the  May  terra,  A.  D.  IK92, 
ot  the  district  court  of  said  county,  nputt 
their  oaths  In  said  court  present  that 
Oeoi-ge  Bell,"  etc.  This  directly  and  af- 
firmatively alleges  that  the  indictment 
was  presented  in  the  district  court  nf 
Brown  county.  The  witness  J.  P.  Mc- 
Klnney  testified  that  "about  the  Ist  nf 
April,  when  Folmor  got  up,  I  was  at  Mr. 
Folmor's  house  when  defendant  camc^ 
there  to  see  him.  He  asked  Folmor  if  he 
knew  who  committed  the  ottanse,  and 
Folmor  said  he  did  not  know.  Just  a» 
defendant  left  the  house  Folmor  raised  up' 
in  bed,  and  said, '  Boys,  that  Is  the  mai> 
that  done  me  up."  This  testimony  wa» 
objected  to  because  not  res  gestte.  In  ap 
proving  this  bill  tbeconrtsays:  "Tbe  tes- 
timony was  admitted  after  defendant  bad' 
introduced,  by  way  ot  Impeachment  of  tbe- 
witness  U.  Folmor,  testimony  to  the  effect 
that  said  witness  bad  stated  to  other  per- 
sons '  that  he  did  not  know  who  robtted 
him.'  Onder  theclrcumstances  stated  and- 
tbe  facts  ot  this  case,  tbe  rollng  was  cor- 
rect, and  the  testimony  admissible. "  Bai- 
ley V.  State,  0  Tes.  App.  9S;  Williams  ▼. 
State.  '^^  Tex.  App.  687,  7  S.  W.  Sep.  888. 
The  defendant  bad  prior  to  this,  wbile- 
Fnlraor  was  testifying,  elicited  the  same 
fact  from  him  on  cross-examination,  and 
for  this  reason,  also,  he  cannot  be  beard 
to  complain.  One  of  the  grounds  for  a 
new  trial  is  based  upon  tbe  alleged  newly- 
discovered  testimony  ot  J.  W.  Henderson 
and  H.  F.  Newman.  By  Henderson  he  ex- 
pected to  prove  that  Folmor,  the  assanlt- 
ed  party,  was  drunk  just  prior  to  tbe  rob- 
bery ;  and  by  both  ot  these  witnesses  be 
expected  to  show  that,  on  Monday  next 
following  tbe  robbery  on  Saturday  night, 
he  (defendant)  took  from  the  shop  of  said 
Henderson  some  carpenter's  tools,  and 
said  he  was  going  to  sell  them  at  the  sec- 
ond-hand store,  and  pay  said  Henderson 
80  cents  he  owed  said  Henderson,  and  In 
a  short  time  returned  with  75  cents  in  bis 
hand,  and  paid  the  80  cents  tn  Henderson. 
This  Is  not  newly-discovered  evidence.    U 
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trae,  these  facts  were  known  to  the  de- 
fendant lung  prior  to  the  time  of  the  trial, 
and  lie  need  no  dillKence  to  have  theBe 
witnemee  at  bla  trial  and  testify.  Will- 
son,  Oim.  St.  §  2544.  We  find  no  error 
in  the  record,  and  the  Jadsment  Is  af- 
flrmed. 

HuBT,  P.  J..  eoDcors.    Siukuis,  J.,  ab- 
sent. 


McKlN.VBT  V.  Statb. 
(Court  tf  Criminat  Appealt  vf  Tezo*.    Oct  U, 

im.) 

Rieirr  to  Baii/— Homicidb. 
Where,  on  application  for  bail  hy  a  per- 
■on  accused  of  miirder,  it  appeared  that  the 
killing  was  committed  with  erpress  malice, 
and  the  only  question  InTolved  is  the  identity 
of  the  person  who  committed  the  murder,  the 
Judgment  refusing  bail  will  not  be  disturbed. 

Appeal  from  district  conrt,  Eratb  coun- 
tjr;  C.  K.  Bell,  Judge. 

Application  for  bail  by  O.  W.  McKInney, 
accused  of  mnrder.  From  a  Judiiinent  re- 
f asing  ban,  defendant  appealed.    Affirmed. 

Davidson,  J.  Tblsappeallstrom  a  lodg- 
ment refusing  bail.  We  bare  given  tbe 
case  a  careful  consideration.  Deceased 
was  sbot  from  ambush,  and  tbe  facts 
manifest  a  killing  upon  express  malice. 
This  Is  not  questioned  by  appellant.  Tbe 
identity  of  the  party  committing  the  mur- 
der Is  tbe  only  question  Involved  In  this 
appeal.  Tbls  court  does  not  deem  It  prop- 
er to  discuss  tbe  evidence  further  than  to 
say  we  find  no  error  requiring  a  reversal 
of  tbe  lodgment. 

SufKiNB,  J.,  absent.  HiiBT,P.J.,eonears. 


\ 


Ball,  v.  Statb. 


(Court  <tf  (7rliii4n«U  Am^alt  t>S  SVaeeu.    Oot  M, 

Cbimixal  Law— Appejll— Entkt  or  Nonca. 
Under  (3ode  Crim.  Proc.  art.  939,  pro- 
viding that,  when  a  defendant  appeals  from  a 
JuAinnent  in  a  criminal  action,  he  shall  ^ve 
notice  of  such  appeal  in  open  conrt,  and  the  ]iia- 
tioe  shall  enter  such  notice  on  his  docket,  the 
tranacript  must  show  not  only  such  notice,  but 
enti7  thereof. 

Appeal  from  Bo wieconnty conrt;  W.  W. 
D1L.1.ABD,  Judge. 

Stony  Ball  was  convicted  in  a  Justice's 
court,  and  his  appeal  therefrom  to  the 
county  conrt  dismissed.  From  the  order 
of  <ltsnilS8al  and  an  order  denying  mo- 
tion fur  reinstatement  and  for  Issuance  of 
certiorari  to  perfect  record,  be  appeals. 
Afflrmed. 

J.  B.  ManlBg  and  John  J.  King,  for  ap- 
pellant. R.  L.  Heary,  Asst.  Atty.  Gen., 
tor  tbe  State. 

Davidson,  J.  Tbls  canse  originated  In 
the  lustlce's  conrt.  From  a  conviction  In 
said  court  appellant  sought  to  prunecute 
an  appeal  to  the  county  court.  In  the 
latter  court,  upon  motion  of  the  county 
attorney,  tbe  appeal  wan  dismissed,  be- 
cause tbe  transcript  failed  to  show   that 


notice  of  appeal  was  given  in  the  Instlce's 
Court  and  entered  upon  its  ducket,  Tbe 
statute  provides  that,  "when  a  defendant 
appeals  from  a  judgment  in  a  rriminal  ac- 
tion, he  shall  give  notice  of  such  appeal  In 
open  court, and  the  JuHtlce  shall  entersucb 
notice  upon  bis  docket."  Code  CrIm.  Froc. 
art.  939.  A  recitation  in  an  appeal  bond 
that  defendant  gave  notice  of  appeal  is 
not  a  sufficient  compliance  with  the  stat- 
ute. The  notice  of  appeal  must  be  given, 
and  entry  of  that  fact  raunt  be  made  on 
tbe  docket.  Solarl  v.  State,  8  Tex.  App. 
482;  Long  v.  State,  Id.  822;  Bosier  v. 
State,  6  Tex.  App.  220. 

If  article  U39  of  the  Code  of  Oiminal 
Procedure  bas  been  repealed  or  in  any 
way  amended,  we  have  failed  to  ascertain 
that  fact,  and  the  attorneys  hove  cited  ns 
to  no  authority  Indicating  such  repeal 
or  amendment.  Subsequent  to  the  order 
of  dismissal,  appellant  moved  a  reinstate- 
ment of  the  appeal,  as  well  as  for  the  Issu- 
ance of  a  writ  of  certiorari  to  perfect  the 
record,  and  filed  therewith  tbe  affidavit 
of  one  Weaver,  showing  that  in  fact  no- 
tice of  appeal  had  been  given  In  tbe  jus- 
tice's conrt.  Tbls  affidavit  falls  to  state 
that  entry  of  such  notice  had  been  made 
on  the  docket,  as  required  by  statute,  nor 
Is  there  a  copy  of  such  entry  attached  to 
said  motion  to  reinstate  the  appeal,  or  to 
the  motion  for  the  writ  of  certiorari,  nor 
is  it  attempted  to  be  shown  that  such  en- 
try was  made  on  said  docket.  The  mo- 
tions were  dellcient  In  that  they  do  not 
make  it  appear  that  tbe  defect  conld  be 
cured  by  awarding  tbe  certiorari.  There 
is  no  error  in  the  rnling  of  the  court,  and 
tbe  Judgment  is  affirmed.  Judges  allptti- 
ent  and  concurring. 


OelMk 


Ball  v.  Statb. 
(Cowt  <(f  Criminal  Appeals  of  Teaeu. 

CBimNAi.  Law— Appbai/— RiQuisiTBS— Rboohu. 

1.  Under  Code  Crlm.  Proc.  art  939,  aa 
appeal  in  a  criminal  rase  from  a  Justice's  conrt 
was  properly  dismissed  where  the  record  did  not 
show  that  notice  of  anpeal  was  given  and  en- 
tered on  the  Justice's  docket. 

2.  A  motion  to  reinstate  and  a  motion  for 
a  writ  of  certiorari  were  properly  refused  where 
neltlirr  showed  that  notice  of  appeal  was  en- 
tered on  the  docket  of  the  justice. 

Appeal  from  Bowie  county  court;  W. 
W.  Dii.LARD,  Jndge. 

Stony  Ball  was  convicted  of  a  crime  in 
a  Justice's  court,  and  appealed  to  thecoun- 
ty  court.  Tbe  appeal  was  dlsmlKsed,  and 
motions  to  reinstate  and  for  a  writ  of 
certiorari  were  refused.  Defendant  ap- 
peals.   Afflrmed. 

J.  B.  Manln/r  and  John  J.  King,  tor 
appellant.  R.  L.  Henry,  Asst.  Atty.  Qen.» 
for  the  State. 

Davidson,  J.  Tbfs  cause  was  appealed 
from  tbe  Justice's  court,  and,  on  motion  of 
the  county  attorney  in  that  conrt,  tbe 
appeal  was  dismissed  because  the  record 
does  not  show  that  the  notice  of  appeal 
was  given  and  entered  on  the  Justice  court 
docket.  This  action  of  the  county  court 
was  correct.    Code  Crim.  Proc.  art.  889; 
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Ball  V.  State,  20  S.  W.  Bep.  863,  (]u8t  de- 
<:iiled.) 

The  motion  to  reinstate,  as  well  as  ttae 
motion  for  certiorari,  were  properly  re- 
fused, because  by  neither  Is  It  sbowa  tbat 
the  notice  of  appeal  was  entend  on  tbe 
'docket  of  the  justice's  court. 

Judgment  aflSrmed. 


Nixon  v.  State. 
(Court  of  Criminal  Appeal*  of  Texaa.   OoL  SS, 

"TOBFT— KTIDnrOB— POMESSlOlf  0»  OtBBB  BTOI.BX 

Pbopertt. 
On  a  trial  for  theft  of  a  horse,  evldenee 
that  some  three  weeks  before  the  theft  defend- 
aut  was  in  possession  of  and  sold  other  horses 
stolen  from  another  person  some  20  miles  from 
the  place  of  the  theft  for  wliich  defendant  was 
t>eing  tried.  Is  inadmissible,  it  not  tending  to 
identify  any  fact  or  circumstance  which  conld 
aid  in  developing  the  res  gestae,  nor  to  prove 
87stcm  between  the  offenses,  nor  to  develop  a 
<:rimlu8l  fact  or  circumstance  against  defendant 
la  relation  to  the  case  on  trial,  nor  to  explain  a 
relative  or  competent  fact  or  circumstance  per- 
taining to  the  theft  charged. 

Appeal  from  district  court,  Bexar  coan- 
ty:  George  H.  Noon  an.  Judge. 

B.  V.  Nixon  was  convicted  of  tbe  tbeft 
■tit  a  borne,  and  appeals.    Reversed. 

R.  L.  Hearj,  Asst.  Atty.  Gen.,  for  ttae 
Btate. 

Davidson,  J.  Appellant  waa  convicted 
•of  the  tbeft  of  a  horse,  the  property  of 
one  MeCaskell.  On  tbe  trial  tbeetate  was 
permitted  to  prove  that  defendant  was  In 
poBseaslon  of.  and  sold  in  the  city  of  San 
Antunio  other  stolen  horses,  the  property 
4)1  one  Talley,  about  three  weeks  prior  to 
tbe  date  of  the  thett  of  the  horses  set  out 
in  the  Indlctnietit  in  this  case.  Appel- 
lant's objection  to  this  evidence  whs  over, 
ruled,  and  he  duly  reserved  his  bill  of  ex- 
ceptions. This  testimony  waf)  not  admis- 
sible. **  When  necessary  to  establish  Iden- 
tity In  developing  the  res  gestae,  or  In 
ninklng  out  the  eullt  o(  the  accused  by 
ciri-umHtances  connected  with  the  theft, or 
to  explain  tbe  intent  with  which  tbe  ac- 
-cused  acted  with  rispect  to  the  property 
for  the  thett  of  which  he  was  beine  tried, 
it  waH  competent  tor  the  state  to  prove 
that  other  property  was  stolen  at  or 
about  the  same  time,  nnd  from  the  same 
nelfchborhood  from  which,  the  property 
in  question  was  stolen,  and  tbat  this 
other  property  was  fnand  In  possession 
•of  the  defendant  when  arrested  tor  tbe 
thett  of  the  property  for  which  he  to  on 
trial."  House  v.  State,  16  Tex.  App.  25; 
Kelley  v.  State,  18  Tex.  App.  262;  Holmes 
V.  State,  20  Tex.  App.  o09:  Alexander  v. 
«tnte.  21  Tex.  App.  407. 17  S.  W,  Bep.  189; 
Harwell  v.  State,  22  Tex.  App.  251,  2  8. 
W.  Rep.  606:  Wbart.  Crlm.  Ev.  §§  81,  48, 
•et  scq.  "When  the  object  Is  to  show  sys- 
tem, aabseqnent  as  well  as  prior  offenses, 
when  tending  to  eatabllsh  Identity  or  In- 
tent, can  be  put  in  evidence.  The  ques- 
tion Is  one  of  Induction,  and  the  larger 
tbe  number  of  consistent  facts  the  more 
complete  the  Induction  is.  The  time  of 
the  collateral  Inculpatory  facts  Is  imma- 
terial, provided  they  be  close  enough  to- 


gether to  indicate  that  tbey  are  part  of  a 
system."  Hennessy  v.  State,  23  Tex. 
App.  840,  6  S.  W.  Rep.  215;  Uorgwm  t. 
State.  (Tex.  App.)  18  S.  W.  Rep.  et?; 
Whart.  Grim.  Ev.  $  S8.  This  teatlmooy 
did  not  tend  to  identify  any  fact  or  cir- 
cumstance wblcb  conld  aid  In  developing 
the  res  gestie.  nor  did  it  tend  to  prove 
system  between  the  offense  on  trial  and 
that  Introduced,  nor  did  It  develop  a 
criminative  fact  or  circamstanee  aj^ainat 
defendant  in  relation  to  the  case  then  on 
trial,  nor  did  it  explain  a  relative  or  com- 
petent fact  or  circumstance  pertaining  to 
the  theft  of  the  horses  charged  in  tbe  in- 
dictment. Whart.  Crlm.  Ev.  {  48.  De- 
fendant was  on  trial  for  theft  of  VfcCas- 
kell's  horses,  shown  to  have  been  com- 
mitted on  tbe  night  of  March  2»th.  ten 
miles  north  wpst  ot  Lockhart,  whereas  tbe 
testimony  objected  to  proved  posseaalon 
by  defendant  of  Talley's  horsea  in  San 
Antonio  on  the  6th  ot  March,  after  tbey 
had  been  stolen  on  the  night  of  Mareb  3d, 
eight  or  nine  miles  east  of  Lockbart. 
This  testimony  does  not  come  wttbin  any 
of  the  rules  authorizing  admlsalon  of  evi- 
dence of  extraneous  crimes  and  offenses. 
For  the  error  indicated  the  judgment  ia 
reversed, and  the  causeremanded.  Judges 
all  present  and  concurring. 


NizoN  T.  State. 
(Court  of  Criminot  Appeals  oj  Terat.    OeL  M, 

THErr— Admissibilitt  or  Evidbxcb. 

On  a  trial  for  the  theft  of  a  horse,  evi- 
dence that  subsequent  to  the  date  of  the  theft 
defendant  had  in  his  possession  and  sold  other 
stolen  horses,  was  inadmissible  where  It  did 
not  identify  anv  fact  or  circumstaiice  whicb 
aided  in  developing  the  res  gestae  of  the  crime 
charged,  nor  show  any  connection  with  it. 

Appeal  from  district  court,  Bexar  conn- 
ty:  Gbokoe  U.  Noon  an.  Judge. 

B.  V.  NIxon  was  convicted  of  stealing  a 
horse,  and  appeals.    Reversed. 

R.  L.  Heurjr,  Asst.  Atty.  Gen.,  tor  tbe 
State. 

Davidson,  J.  Appellant  was  convicted 
of  tbe  tbett  ot  a  horse,  the  property  of  one 
Talley.  Over  objection  ot  defendant,  the 
state  was  permitted  to  prove  tbat  defend- 
ant was  In  pussessloD  of  and  sold  In  San 
Antonio  other  stolen  homes,  the  property 
of  McCnskell,  about  three  weeks  subsequent 
to  the  date  of  the  theft  and  sale  of  Tailey'i 
horses.  The  testimony  was  InadmlRHlble, 
and  should  have  been  rejected.  Tbe  admit- 
ted evidence  did  not  tend  to  Identify  any 
tact  or  circumstance  which  aided  in  de- 
veloping the  rp-B  ffmta',  nor  did  it  prove, 
or  tend  to  do  so,  system  between  tbe  of- 
fense for  which  dpfendant  was  being  tried 
and  that  introduced;  nor  did  it  develop 
an  inculpatory  tact  or  circumstance 
against  defendant  In  relation  to  tbe  case 
on  trial ;  and  it  did  not  explain  a  relevant 
orcompetent  factor  circumstance  pertain- 
ing to  the  thett  ot  the  horses  charge  In 
the  indictment  in  this  case  to  have  been 
stolen.  Nixon  v.State.ubl  supra,  (justde- 
elded.)  The  judgment  is  reversed,  and  the 
cause  remanded.  Judges  all  present  and 
concurring. 
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Kbllt  v.  Statb. 

ICmurt  of  Criminal  Appeal*  of  Tesat.    Oct  9^ 

18U2.) 
BDK01A»T— EviDBSCB— Nbw  Tkial  — Nbwlt-Dm- 

COVBHED  KVIDENCB. 

1.  Two  photograph  gaUeries  were  burglar- 
Is^  in  m  town  on  the  same  night,  and  lenses 
nolen  from  lioth  were  found  In  defendant's  pos- 
n-wtiuu.  Defendant  claimed  that  he  had  re- 
crived  the  tenses  from  one  J.,  under  contract  aa 
a  carriPT.  UeH,  on  defendant's  trial  for  bur" 
glary  of  one  of  the  galleries,  that  it  was  comr 
pet'-nt  to  admit  evidonce  in  rppard  to  the  bur- 
ijary  of  the  other  as  establiahing  the  res  gestae, 
mild  aa  a  rircumstance  tending  to  connect  de- 
fendant with  thp  crime  charged. 

2.  Id  defendant's  possession  was  also  found 
a  lens  which  had  been  utolen  from  a  gallery  in 
another  town,  and  it  was  shown  that  defendant 
was  in  this  gallery  the  day  before  it  was  bur- 
glarized, and  made  inquiries  about  the  business 
of  photography.  Held,  that  this  evidence  was 
reteyant  as  tending  to  disprove  the  reasonable- 
ness of  defendant  s  explanation  of  his  posses- 
BOD  of  the  property. 

3.  Where  defendant  attaches  to  his  motion 
for  a  new  trial  an  affidavit,  but  the  facts  set 
out  therein  are  not  new,  the  state  need  not  file 
a  controverting  affidavit,  in  order  that  the  court 
may  hear  «ndence  in  relation  to  the  issue 
raised. 

Appeal  troni  district  coart,  Eastland 
cooDty ;  T.  B.  Conner,  JucIkc 

E.  C.  Kelly  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Qen.,  for  tbe 
State. 

Oatidson,  J.  Appellant  was  convicted 
for  the  burglary  of  the  photograph  gal- 
lery of  one  Bunnell,  sitaated  in  the  town 
of  Cisco.  Tbe  property  taken  tberefroin 
conalsted  ot  one  tube  and  four  lenses.  On 
the  same  night,  in  the  same  town,  Casey's 
photograph  gallery  was  burglariced,  and 
(roni  It  was  taken  (our  lenses.  A  day  or 
two  subsequent  to  said  burglaries,  and 
■bout  18  miles  from  Cisco,  defendant  was 
arreHted  lor  tbe  burglary  of  Bunnell's 
boiiHe.  Id  his  valise  was  found  all  uf  the 
stolen  property  of  Bunnell  and  Casey,  as 
well  ad  a  lens  which  had  recently  been 
taken,  by  means  of  a  burglary,  from  the 
photosraph  gallery  of  Hughes,  in  the 
town  of  Colorado.  He  disclaimed  the 
ownership  of  the  articles,  and  stated  that 
be  had  received  them  from  one  Johnson, 
under  a  contract  tu  convey  them  to 
Wefltherford.  On  the  trial  he  testified  to 
the  same  fact.  Defendant  Interposed  ob- 
jections to  tbe  admission  ot  evidence  In 
relation  to  the  burglary  of  Casey's  bouse, 
"because  that  other  persons  than  Bunnell 
lost  goods  about  the  same  time  sbocld 
not  be  admitted  against  him."  This  evi- 
dence was  properly  admitted.  "When  an 
extraneous  crime  forms  part  of  the  rea 
gesUe,  evidence  ot  it  is  not  excluded  by 
the  (act  that  it  is  extraneous."  Wbart. 
Crim.  Ev.  S  31.  If  the  evidence  tends  to 
establish  the  rea geatx,  or  to  prove  a  rela- 
ttTA  or  competent  tact  or  circumstance 
connecting  defendant  with  tbe  crime 
ebarged.or  toexi^lain  tbe  Intent  ot  defend- 
ant in  bis  connection  with  the  property 
be  is  charged  with  stealing,  or  to  make 
oat  his  gatlt  by  ctrcurastances,  it  Is  com- 
petent for  tlie  statu  to  adduce  evidence  ot 
sncb  f'xtraneons  crimes.    House  ▼.  State, 


16  Tex.  App.  25;  Eelley  t.  State,  18  Tex. 
App.  262;  Musgrave  v.  State,  28  Tex.  App. 
57,  11  S.  W.  Uep.  927;  Nixon  v.  State,  20 
S.  W.  Rep.  364.  (decided  Tyler  term,  A.  D. 
1892;)  Whart.  Crlm.  Ev.  §  SI.  The  court 
did  not  err  in  admitting  this  evidence. 
By  Hughes  it  was  proved  that  about  the 
9th  ot  March  his  photograph  gallery  in 
the  town  ot  Colorado  was  burglarized, 
and  a  lens  taken  from  It.  The  day  pre- 
ceding this  burglary  defendant  was  in 
Hughes' gallery,  and  made  quite  a  number 
of  inquiries  concerning  the  business.  Id 
which  conversation  he  avowed  his  igno- 
rance of  photography.  The  lease  taken 
from  this  gallery  was  also  found  In  de- 
fendant's possession  when  arrested.  This 
testimony  was  objected  to  on  the  ground 
of  Irrelevancy.  This  objection  Is  nut 
well  taken.  It  was  competent,  relevant, 
and  pertinent  to  the  issue,  and  was  ad- 
missible as  a  tact  going  to  disprove  the 
reasonableness  and  probable  truth  of  de- 
fendant's explanation  of  his  possession  ot 
the  alleged  stolen  property,  and  to  contro- 
vert bis  statement  that  he  obtained  the 
goods  found  in  his  possession  from  .lohn- 
eon.  The  defensive  theory  ot  the  case  wa» 
based  upon  tbe  tact  that  defendant  re- 
ceived the  goods  as  bailee  of  Johnson. 
Any  fact  or  circumstance  that  would 
prove,  or  tend  to  do  so,  that  defendant 
bad  possession  of  any  portion  of  the 
property  found  in  his  possession  and 
claimed  to  have  been  received  from  John- 
sun,  prior  to  the  time  that  Johnson 
was  or  could  have  been  in  possession 
thereof,  was  relevant,  and  pertinent  to 
the  state's  case,  and  was  clearly  admis- 
sible. Johnson  was  not  seen  In  Colorado, 
and  defendant  was.  This  evidence  tended 
strongly  to  disprove  defendant's  explana- 
tion '  ot  his  possession  of  the  stolen  prop- 
erty. Defendant  had  been  before  convict- 
ed, and  served  a  term  in  the  penitentiary, 
for  tbeft  ot  photographic  instruments. 

The  court  did  not  err  In  refusing  to  1n- 
strnct  the  jnry  to  acquit  defendant  it  Har- 
ris, tbe  clerk  of  Bunnell,  had  the  authority 
to  enter  the  bouse  burglarised,  unless  the 
state  should  negative  consent  on  the  part 
ot  Harris.  Harris  was  not  in  possession, 
care,  control,  or  management  ot  the 
house,  and  It  was  not  so  alleged.  It 
Harris  gave  consent  to  the  entry,  the  de- 
fendant should  have  proved  that  fact. 

The  facts  set  out  In  the  affidavit  ot 
Wells  attached  to  the  motion  tor  a  new 
trial  Is  not  newly-discovered  testimony. 
Defendant  not  only  knew  of  the  facts,  but 
bad  procured  tbe  attendance  of  the  wit- 
ness at  his  trial,  and  had  him  placed  un- 
der the  rule,  but  did  not  nse  him.  The 
state  filed  no  controverting  affidavit  con- 
testing this  issue,  but  the  court  heard  evi- 
dence In  relation  thereto  without  such 
controverting  aSldavlt.  This  action  ot 
the  court,  It  Is  contended.  Is  erroueous. 
Wedo  not  think  so — Ji^rst,  because  the  tes- 
timony was  not  newly  discovered,  and 
this  was  manifest  from  the  affidavit;  and, 
secondly,  because  the  court  is  authoriced 
to  bear  evidence  without  such  controvert- 
ing affidavit.  Wills.  Crlm.  St.  (S  2553, 
%54.  There  being  no  error  In  the  record, 
tbe  Judgment  Is  affirmed.  Judges  all  pres- 
ent and  concnrrins. 
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Low  V.  State. 
(CotMt  vf  Criminal  Appealt  <^  Texat.    Oct  83, 

im.) 

Amaolt  with  Intent  to  B^iia— Bvidbsok— Iir- 

STRUCTIONS. 

1.  In  a  trial  for  assault  with  Intent  to  roxa- 
'der,  testimony  Is  admiaslble  to  show  that  de- 
fendant had  challenged  the  prosecuting  wltneas 
to  meet  him  in  a  dark  alley,  where  the  testimony 
also  shows  that  when  a  tew  minutes  later  the 
witness  asked  defendant  what  he  meant  by  it, 
defendant  did  not  deny  it,  but  said  some  one 
had  sworn  to  a  lie  in  regard  to  him,  and  he  had 
always  believed  it  was  the  witness. 

2.  llie  evidence  for  the  state  showed  that 
defendant  challenged  the  witness  to  meet  him, 
and  shortly  after,  armed  with  «  knife,  went 
where  he  knew  the  witness  was,  and,  first  pro- 
voking the  witness  to  strike  him,  dangerously 
stabbed  the  witness  several  times.  The  evi- 
dence for  defendant  showed  that  he  sent  no 
challenge,  and  used  no  knife,  but  went  where  the 
witness  was  to  see  a  friend,  when  the  witness 
stopped  him,  and,  after  a  few  words,  struck 
him  a  severe  blow  in  the  face.  Bdd,  that  the 
court  properly  instructed  the  jury  "on  what  the 
law  would  be  if  defendant  brought  on  the  diffi- 
^sulty." 

3.  Where  the  evidence  for  defendant  show- 
ed that  whatever  was  done  by  defendant  was 
done  nnder  the  provocation  of  an  unexpected 
assault  by  the  witness,  the  court  erred  in  fall- 
ing  to  charge  the  jury  that,  if  death  had  re- 
sulted from  the  injuiy  inflicted,  and  the  jury 
should  believe  it  would  have  been  manslaugh- 
ter, then  they  should  find  defendant  guilty  of 
aggravated  assault. 

Appeal  from  district  court,  Hill  county ; 
J.  M.  Hall.  Jud^e. 

Indictment  of  Bill  Low  for  aflBunlt  with 
Intent  to  murder.  From  a  Judgment  Of 
conviction  he  appealed.    Reversed. 

Jubnaon  &  Vriafrey  and  Smith  A  Wear, 
4or  appellant.  R.  H.  HurriBOD,  Aast. 
Atty.  Gen.,  (ur  tbe  State. 

SiMKiNB,  J.  Appellant  was  convicted  of 
an  assanlt  with  intent  to  murder,  and 
sentenced  to  two  years  in  tbe  penitentia- 
ry, and  appeals. 

1.  Tbe  appellant  complains  that  the 
court  erred  in  permitting  McKlnley,  the 
assaulted  party,  and  Benton  to  testify  to 
a  meBsaice  or  challenge  sent  by  defendant 
to  McKinley,  desiring  to  meet  <blm  In  a 
-dark  alley.  We  think  this  testimony 
wonld  have  been  inadmissible  as  hearsay 
bad  not  McKlnley  testified  that  when  be, 
a  few  minutes  afterwards,  charged  defend- 
ant with  sending  bim  the  message,  and 
asked  him  whot  he  meant  by  it,  defendant 
did  not  deny  it,  but  apparently  Justified 
It  by  stating  McKlnley  or  some  one  else 
-had  sworn  to  a  lie  on  htm,  and  he  always 
l>elleved  it  was  he,  the  said  McKinley. 
Under  this  testimony  tbe  court  did  not 
-err  in  admitting  the  message  In  evidence 
'to  tbe  Jury.  Neither  do  we  find  any  error 
in  the  charge  of  the  court  upon  this  mes- 
-sage.  It  simply  stated  tbe  law,  and  was 
In  no  sense  a  charge  opon  the  weight  of 
tbe  evidence. 

2.  There  is  no  force  in  the  proposition 
that  the  charge  of  the  court  "on  what  the 
■law  wonld  be  if  defendant  brought  on  the 
dlfUculty  "  was  not  demanded  by  or  called 
-for  by  any  evidence  in  the  case.  While  it 
may  be  true  that  McKinley  struck  the  first 
■blow,  yet  the  evidence  and  tbe  theory  of 


tbe  state  strongly  presented  tbe  defend- 
ant in  the  light  of  an  aggressor;  of  bav- 
Ing  prepared  for  and  brought  about  tbe 
conflict.  A  taunting  messageor  challenge 
is  brought  from  defendant  to  McKinley 
while  quietly  sitting  at  supper  io  a  rea- 
taurant,  by  a  brotber-ln-Iaw  of  defendant. 
There  bad  been  ill  feeling  between  them. 
In  a  few  moments,  McKinley  steps  out  of 
the  eating  stall  into  the  room, and  Ih  there 
confronted  by  defendant  armed  with  a 
deadly  knife.  He  asks  defendant  tbe  mean- 
ing of  the  message,  and,   being  by   bim 

charged  with  having  sworn  a  d n  lie, 

be  strikes  the  defendant,  and  is  danger- 
ously stabbed  several  times,  notwith- 
standing the  efforts  of  bystanders.  We 
think  the  charge  was  called  for,  and  cor- 
rectly given. 

S.  The  only  serious  error  we  find  in  t&e 
record  Is  that  raised  by  the  sixth  assign- 
ment of  error,  to  the  effect  that  the  court 
erred  in  failing  to  charge  that  if  death 
had  resulted  from  tbe  injury  inflicted,  and 
tbe  Jury  should  believe  it  would  have  been 
manslaugbter,  then  they  should  find  th« 
defendant  guilty  of  an  aggravated  araault. 
The  evidence  In  tbe  case  certainly  de- 
manded this  charge.  The  theory  of  the 
defendant,  sastalned  by  his  testimony, 
was  that  he  had  sent  no  message  to  Mc- 
Kinley, but  had  Just  stepped  into  the  res- 
taurant to  call  for  a  friend  to  go  with 
him  to  the  opera  house;  that,  ns  he 
passed  the  small  eating  room,  tbe  door 
opened  and  McKinley  came  out,  and 
stopped  bim,  stating,  "I  hear  you  have 
said  that  I  had  sworn  a  He  on  you;"  and, 
after  defendant  admitted  It,  be  struck  bim 
in  the  face,  knocking  him  against  the 
wall,  and  the  fight  began.  Defendant  de- 
nies that  he  used  his  knife,  but,  even  if  be 
need  it,  and,  under  the  provocation  of  an 
unexpected  assault,  stabbed  McKinley,  It 
could  only  have  been  manslaughter  if 
death  bad  ensued,  and  tbe  court  should 
have  so  charged.  It  is  true  he  defined 
manslaughter,  bat  failed  to  apply  it  to 
the  case.  It  was  certainly  an  Ihsuc  to 
be  submitted  to  the  Jury  under  this  evi- 
dence whether  defendant,  in  making  tbe 
attack  upon  McKinley,  was  acting  under 
tbe  Immediate  Influence  of  sndden  passion 
springing  out  of  the  blow  given  him  by 
McKinley  which  rendered  htm  incapable  of 
cool  reflection.  For  tbe  error  stated  tbe 
Judgment  is  reversed,  and  tbe  eaase  re- 
manded. 


Grrrn  t.  Statb. 

(Cimrt  of  Criminal  Appealt  of  TtBO*.    Oct  SI, 

1893.) 

CiUMlRAi.  Law— Keoord  on  Appbait— Pasanm^ 

TIOK — InBTMCOTIONS. 

1.  Where  there  ia  no  statement  of  facts  nor 
bill  of  exceptions  in  the  record  in  a  criminal 
case,  it  will  be  presumed,  on  appeal  by  defend- 
ant, that  the  evidence  snowed  that  the  crinM 
was  committed  at  the  time  alleged,  and  by  de- 
fendant. 

2.  In  such  case  the  charge  of  the  conrt  will 
be  held  sufficient. 

3.  Where  a  special  charge,  requested  by  de- 
fendant, is  contained  in  the  general  charge  on 
the  question  of  circumstantial  evidence.  It  Is 
not  error  to  refuse  the  former,  although  it 
would  have  rendered  the  latter  clearer. 


Digitized  by 


Google 


Tex.) 


GBAHAM  V.  STATE. 


867 


Appeal  from  district  court,  Dallas  coun- 
ty;  R.  E.  BrBKE,  J»i6ge. 

Tom  «Jreen  waB  convicted  of  bnrglary. 
and  appeals.    AfQrmed. 

R.  £.  Ueuiy,  AsBt.  Atty.  tien.,  tor  the 
State. 

SiMRiNB,  J.  Defendant  was  convicted  In 
tbe  district  court  of  Dallas  of  burglary, 
and  bis  punishment  assessed  attbree  years 
in  tbe  penitentiary. 

1.  As  tbero  is  nw  statement  of  tacts  nor 
bill  of  exceptions  In  tbe  record,  we  are 
bound  to  presume  tbat  the  evidence  was 
■ufflclent  tosustaln  tbe  action  of  the  court 
in  overruling  the  motion  for  a  new  trial, 
based  ou  thegroundsi  (1)  that  tbeevldence 
tailed  to  shdw  whether  the  burslary  was 
committed  In  the  night  or  day;  (2)  tbat  tbe 
evidence  was  not  Rufflvient  to  connect  de- 
fendant with  the  orrense. 

2.  Fnr  tbe  same  reason,  we  are  disposed 
to  hold  tbe  charge  of  the  court  to  be  sufB- 
cient.  Tbe  special  charge  requested  b}'  de^ 
fendant,  while  it  may  have  reoderpd  the 
general  charge  on  circumstantial  evidence 
clearer,  was  contained  In  the  general 
charge.  While  no  particular  form  of 
charge  oncircnmstantialevidence  has  been 
prescribed,  and  charges  will  be  sustained 
where  tbe  ideas  are  correct,  and  can  be 
comprehended  by  a  Jnry  of  ordinary  un- 
derstanding, yet,  as  has  been  frequently 
sng«;e8ted  by  this  court,  the  charge  in  the 
Webster  Case  cannot  be  improved  upon. 
Tbe  Judgment  is  affirmed.  Judges  all 
present  and  concurring. 


Teaqdr  v.  Statb. 
(Court  of  CHiiMiMri  AwMol*  <if  2teHU.    Oct.  9B, 

Arpsiii.  at  Criminal  C^bs— Rsoord— Thbvt— 

IXSTBDCTIONB. 

1.  An  error  assigned  in  the  refusal  of  the 
eoort  to  continue  a  cause  cannot  be  considered 
on  appeal  unless  a  bill  of  exceptions  to  the  re-, 
fniafls  reserved.      • 

2.  Where  defendant,  charged  with  stealing 
a  horse,  gives  at  different  omes  various  ex- 
planations of  his  possession  and  ownership,  one 
of  them  being  that  he  won  it  at  a  game  of 
poker,  a  failure  of  the  court  to  charge  that,  If 
the  jnrv  believed  defendant  won  the  horse  at 
poker,  they  should  acquit  him,  is  not  error  when 
It  appears  from  the  testimony  that  there  is  not 
the  slightest  probahilitv  that  the  charge,  if  glv- 
tn,  wonld  have  affected  the  verdict. 

Appeal  from  district  court,  Dallas  voun- 
ty;  R.  E.  Bcrkb,  Judge. 

J.  A.  Teague  was  convicted  of  ateallog 
a  horse,  and  appeals.    Affirmed. 

R.  L,  Henry,  Asst.  Atty.  Gen.,  for  tbe 
Htate. 

SiMKim,  J.  Defendant  was  convicted  In 
the  district  court  uf  Dallas  county  of  tbe 
theft  of  a  borse.  and  sentenced  to  five 
years  In  tbe  penitentiary,  from  which  sen- 
tence be  appeals. 

1.  We  cannot  consider  tbeerror  assigned 
to  tbe  refusal  of  the  court  to  continue  the 
cause,  as  there  is  no  bill  of  exceptions  re- 
served to  the  refusal.  ' 

2.  We  think  the  charge  of  tbe  court  was 
as  full  as  required  by  tbe  factn  In  evidence. 
Tbe  court  did  not  err  In  failing  to  present 
to  tba  Jnry   the  Issue  whether  defendant 


won  tbe  horse  alleged  to  be  stolen  at  a 
game  of  poker  or  not.  There  was  no  ex- 
ception reserved  to  the  charge,  nor  any 
special  Instruction  asked,  and  we  do  not 
think,  from  an  examination  ot  the  record, 
tbat  defendant  was  injored  by  a  failure  to 
so  charge,  it  seems  tbat  defendant  gave 
various  accounts  as  to  how  he  came  In 
possession  of  O'Keet's  roan  borse  to  vari- 
ous parties.  The  facts  show  that  on  the 
nlgbt  of  October  24,  1891,  the  horse 
and  a  blind  bridle  disappeared  from 
O'Keef's  yard,  in  the  city  ot  Dallas ;  that 
on  the  23d  of  October  tbe  defendant  took 
breakfast  at  O'Keef's,  and  bad  previously 
worked  on  two  separate  occasions  tor 
O'Keef.  On  the  next  evening  (25th)  atter 
the  horse  was  stolen,  defendant  was  seen 
riding  O'KpHf's  roan,  with  the  blind  bridle, 
at  or  near  Wiley,  in  Collin  county.  He 
there  traded  horses  with  one  Pickle  tor  his 
(Pickle's)  horse  and  five  dollars  to  boot. 
That  defendant  then  cnt  off  tbe  blinds 
from  his  bridle,  and  threw  them  down,  and 
rode  Pickle's  horse  to  Bonham,  where  he 
was  seen  trying  to  sell  or  trade  It.  The 
deputy  sherltt  demanded  to  know  where 
he  got  Pickle's  horse.  Defendant  claimed 
he  rained  it,  and  lived  in  Fannin  county, 
which,  being  shown  to  be  false,  he  stat- 
ed be  traded  a  roan  to  Pickle  in  Collin 
county.  He  further  explained.  In  answer 
to  questions,  that  he  had  bought  the  roan 
at  Garland.  He  was  pat  In  }aii,  and  there 
made  varioun  other  statements  account- 
ing for  his  possession.  He  was  curried  to 
Dallas,  and  on  the  trial  took  tbe  stand, 
and  for  the  flrst  time  claimed  that  be  had 
won  tbe  home  from  one  Burt  Dickson  at 
Wiley, admitting  that  hemadeotherstate- 
ments  contradictory  ol  his  last  account. 
The  error  complained  of  Is,  thecourt  failed 
to  charge  that,  if  the  jury  believed  tbe 
defendant  won  tbe  horse  from  Burt  Dick- 
son at  poker,  they  should  acquit  defend- 
ant. The  court  did  not  err  in  falling  to 
do  so,  as,  from  the  testimony  before  us, 
we  do  not  see  tbe  silglitest  probability 
tbatsucli  a  charge  would, if  given, have  af- 
fected tbe  verdict.  Bishop  v.  State,  41 
Tex.  39U.  Tbe  Judgment  Is  affirmed. 
Judges  all  present  and  concurring. 


Graham  v.  Statb. 
(Court  of  Criminal,  Appeal*  of  Ttata*.   Oct  99, 

AFPAU.  IK  CaiMIKAL  CaSB  — EsCAPB  OV  DXVBXD- 

ANT — Dismissal. 
Where  It  appears  in  a  crlmtaial  ease  that 
defendant  escaped  from  custody  after  an  ap- 
peal was  taken  by  hhn,  the  appeal  will  be  diiK 
missed  on  motion  of  the  state. 

Appeal  from  district  court, Clay  county ; 
Gkobob  £.  Miller,  Judge. 

Ike  Graham  was  convicted  of  a  crim* 
Inal  offense,  and  appeals.    Dismissed. 

Potter,  Potter  A  diddings,  for  appellant. 
R.  U.  Hnrrlsoa,  Asst.  Atty.  Gen.,  for  tbe 
State. 

SiMKiNB.  J.  This  cause  comes  before 
us  on  the  motion  of  tbe  assistant  attor- 
ney general  to  dismiss  on  the  following 
ground:  Since  tbe  filing  uf  tbe  transcript 
In  this  court,  and  pending  his  appeal,  the 
I  Bald  Ike  Graham,  the  appellant,  oa  tlM 
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14tta  of  October,  A.  D.  1892,  escaped  from 
the  county  jail  of  Clay  county,  and  la  now 
at  liberty,  and  tala  wliereahouts  unknown, 
which  said  motion  Is  accompanied  by  the 
Bworn  statement  of  the  sheriff  of  Clay 
county,  G.  C.  Wiight,  setting  forth  the 
facts  of  said  escape.  The  motion  is  hereby 
granted,  and  the  appeal  dismissed. 


SiRSRi.L  V.  State. 

{Court  0/  Crimlrwl  Appeals  of  Teau.    Oct.  93, 

is9a.) 

LaRCEMT — ISSTBCCTIOWS. 

On  a  trial  for  the  larceny  of  a  horee 
which  dofpndaiit  took  from  P.'s  field  and  Bold, 
dufendnnt  tostilied  that  he  bought  a  horse  of  P., 
which  was  lilllod,  and  P.  agreed  to  sell  him  an- 
other at  half  price,  but  they  had  not  agreed  on 
what  horse  he  was  to  have,  nor  the  price  to  be 
paid.  The  jury  was  instructed  that,  if  defend- 
ant believed  from  any  agreement  with  P.  that 
he  had  a  right  to  take  the  animal,  or  If  the  evi- 
dence raised  a  reasonable  doubt  as  to  defend- 
ant's belief,  he  should  be  acauitted.  Held,  that 
the  instruction  was  sufficiently  favorable  to  de- 
fendant. 

Appeal  from  district  court,  Cooke  coan> 
ty;  D.  E.  Baurbtt,  Judge. 

Boh  SisHcli  was  convicted  of  tbett.  and 
appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

SiMEiNS,  J.  Defendant  was  convicted 
in  the  district  court  of  Cooke  county  of 
the  theft  of  a  horse,  and  sentenced  to  five 
years  In  the  penitentiary,  from  which 
Judgment  he  appeals. 

1.  The  error  complained  of  is  that  the 
court  permitted  Joe  Qalnes,  the  oflScer  ar- 
resting him,  to  state  before  the  }nry  ad- 
missIonR  made  by  the  defendant  before  he 
had  been  properly  warned.  But  this  as- 
slgnment  Is  not  snstained  by  the  bill  of  ex- 
ceptions flied  In  reference  thereto,  which 
shows  that,  as  soon  as  it  was  made  ap- 
parent to  the  court  that  the  adnilssions 
were  made  without  the  defendant's  being 
previonsly  warned,  he,  on  objection  of  de- 
fendant, excluded  the  testimony,  and  told 
the  jnryit  could  not  be  considered  for  any 
purpose.  The  second  assignment  of  error 
is  not  supported  by  anything  appearing 
in  the  record ;  and,  if  It  was,  both  of  these 
assignments  become  immaterial,  in  the 
view  we  take  of  the  testimony  ns  hereafter 
stated. 

2.  We  find  no  error  In  the  charge  of  the 
court  as  to  the  ownernhip  of  the  stolen 
property  at  the  time  it  was  stolen.  The 
issue  of  ownership,  whether  In  Hunter  or 
Paddock,  wns  clearly  presented  to  the 
Jury.  The  evidence  sustains  the  finding  of 
the  Jury  that  the  horsp,  when  stolen,  was 
tlie  property  of  Hunter,  and  was  taken 
from  the  possession  of  Paddock,  as 
charged  in  the  first  count  ol  the  indict- 
ment. 

3.  But  the  defendant  complains  that  the 
court  erred  In  not  charging  the  Jury  that 
If  "defendant  honestly  believed,  from  any 
agreement  with  Paddock,  wliether  ex- 
presKcd  in  words  or  not,  that  he  had  a 
right  to  take  the  horse,  though  Paddock 
thought  differently,  defendant  would  not 
be  guilty."    In  charging  tbe  Jory  that  if 


defendant  believed  be  bad  the  right  to 
take  tbe  animal  from  any  agreement,  un- 
derstanding, or  contract  with  Paddock, 
or  if  tbe  evidence  raised  a  reasonable 
doubt  as  to  defendant's  belief,  hn  should 
be  acquitted,  we  think  tbe  court  went  ns 
far  us  reason  and  mercy  could  ask.  The 
defendant  took  the  stand  as  a  witness  in 
his  own  l>ehalf.  and  stated  be  believed  he 
had  the  right  to  take  the  horse.  As  the 
ground  for  such  belief,  hestated  he  bought 
a  horse  from  Paddock  for  f45,  which  was 
killed  wliile  being  broke;  that  Padilock 
agreed  to  lose  one  hall  Its  value.  Defend- 
ant had  paid  nothing  for  the  horse,  but 
agreed  to  work  out  his  half,  and  claims 
he  did  work  for  Paddock  to  the  amount  of 
98.  In  consideration  of  the  settlement  de- 
fendant went  to  Paddock's  pasture,  wliile 
PaddocR  was  in  Paris,  and  took  out 
and  sold  the  horse  in  qnestiou  in  Gains- 
vllle,  without  the  knowledge  or  consent 
of  Paddock.  He  then  took  Paddock's 
buggy  horse,  and  carried  it  also  to  Oain» 
ville,  to  the  livery  stable;  but,  being  ques- 
tioned abont  It,  left  It  there,  and  went 
over  to  Delta  county,  where  he  remained 
nntil  brought  back.  Defendant  claimed 
that,  when  the  first  horse  was  killed.  Pad- 
dock promised  to  sell  him  another  at  half 
price,  but  admitted  they  had  agreed  apon 
neither  horse  nor  price.  Such  is  tbe  trans- 
action upon  which  defendant  seeks  to  pred- 
icate tbe  belief  on  his  part  that  be  had 
the  right  to  sell  tbe  animal  In  qoeetion. 
The  Jury  found  that  be  had  no  such  belief, 
and  defendant's  own  testimony  Is  suffi- 
cient, without  reference  to  any  other,  to 
sustain  the  verdict,  and  the  Judgment  Is 
affirmed.  Judges  all  present  and  con- 
curring. 


Johnson  v.  Statb. 

(Court  of  Criminal  AvpecUs  oj  Texat.    Oot.  SS, 

1892.) 

AppBAL  nr  Criminal  Cases-  Revisw — DaFBcriva 
Record — Ixstkdctigns— Reasohablb  Docbt. 

1.  Where  neither  the  bill  of  exceptions  nor 
record  contains  the  substance  of  an  application 
for  a  continuance,  the  denial  of  which  is  as- 
signed as  error,  tbe  ruling  cannot  be  considered 
on  appeal. 

2.  In  tbe  absence  of  a  statement  of  the 
facts  adduced  on  the  trial,  the  refusal  to  con- 
tinue a  case  because  of  an  absent  witness  will 
not  be  revised  on  appeal. 

'A.  Un  a  prosecution  for  robbery  the  jury 
was  instructed  that  "defendant  is  presumecl  to 
be  innocent  until  his  guilt  i^4  established  by  le- 
gal evidence.  •  •  •  In  case  you  have  a  rea- 
sonable doubt  as  to  the  guilt  of  defendant,  yon 
will  give  him  the  benefit  of  the  doubt,  and  ac- 
quit him."  BtiA,  that  the  instruction  correccbr 
gave  "the  law  of  reasonable  doubt  and  the  pie- 
sumptlon  of  innocence." 

Appeal  from  district  court.  Bexar  conn 
ty;  G.  H.  Noo.nan,  Judge. 

Joe  Johnson,  Mna  Williams,  was  con- 
victed of  robbery,  and  appeals.    Afflrmed. 

H.  It.  Henry,  Asst.  Atty.  Qen.,  for  tbe 
State. 

Davidson,  J.  Appellant  was  Indicted 
for,  and  convicted  of,  robbery.  The  record 
contains  a  bill  of  exceptions  reserved  to 
the  action  of  theconrt  refusing  appellant's 
application  for  a  continuance,  but  tiie  ap- 
plication itself  is  not  In  the  record,  nor  are 
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Its  cuntenta  or  sabatance  atated  In  the  bill 
of  e:sceptloDa.  In  order  to  determine  the 
merits  of  the  application,  and  to  enable 
this  court  to  revise  the  ruling  of  the  trial 
coart,  the  record  Hhould  have  before  us 
the  application  ItBelf,  with  exceptlona  re- 
served thereto.  Swift  v.  State,  8  Tex. 
App.  614;  Taylor  v.  State,  14  Tex.  A  pp. 
840;  Coop»r  v.  Stato,  22  Tex.  App.  410.  3  S. 
\V.  Kep.  834;  Wlllaon,  Crim.  St.  §  2187. 
AKatn,  the  record  doen  nut  contain  a  state- 
ment nt  the  facta  adduced  on  the  trial  of 
the  case,  and  In  this  state  of  case,  it  the 
record  contained  the  application  for  con- 
tinuiince,  provided  it  was  sought  tor  the 
testimony  of  absent  witnesses,  this  court 
would  not  revise  the  ruling  of  the  trial 
court  rctuHiDK  to  grant  it.  In  the  absence 
of  the  8tat<>roent  of  facts,  we  would  be  un- 
able to  judge  of  the  materiality  and  prob- 
able truth  of  the  absent  tcatimony.  Will- 
son,  Crim.  St.  §  2187. 

An  exception  was  reserved  to  the  charge 
of  the  court,  b«H;au8e  it  does  not  sufficient- 
ly inatrnct  the  Jury  an  to  "the  law  of  rea- 
sonable donbt  and  the  presumption  of  in- 
nocence." With  reference  to  these  ques- 
tions, the  charge  is  as  follows:  "The  de- 
fendant Is  presumed  to  bo  innocent  until 
bis  guilt  ia  eatabllslied  by  legal  evidence. 
You  are  the  exclusive  judges  of  the  facta 
proved,  and  of  the  weight  to  be  given  to 
tlieir  testimony;  and,  in  case  you  have  a 
reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant, yon  will  give  him  the  benefit  of 
the  duabt,  and  acquit  him."  The  charge 
as  given  ia  correct,  and  is  the  law.  Wltlson, 
Crim.  St.  §§  28,  2425,  2429.  The  judgment 
ia  affirmed.  Judge*  all  present  and  con- 
eurrlns. 

Benevides  v.  State. 

(Court  <ir  Criminal  Appealt  of  Texat.    Oot  82, 

18%}.) 

CitMntAi.  Law— IxsTRDcTiovs — Rbcii.i.ino  JmtT. 

1.  It  la  not  error  to  refuse  to  charge  some- 
tUne  already  chareed  in  substance. 

2.  Rev.  St.  1870,  art.  1321,  provides  that 
the  instructions  may  be  carried  by  the  jury  to 
their  room,  and  an  additional  charge  may  be 
given  apon  any  question  of  law  arising  in  the 
case  "upon  the  application  of  the  Jury  therefor 
In  open  court."  lirhl  that,  on  a  trial  for  horse 
iheft.  the  court  coxild  of  its  own  motion,  under 
the  latter  provision,  recall  the  jury  after  their 
retireoent,  and  in^itrnct  them  as  to  the  law  of 
drcumstantial  evidence,  if  the  defendant  was 
present. 

Appeal  from  diatrlet  court,  Duval  coun- 
ty; A.  L.  MrLANR,  Jodge. 

Pedro  BtinevldeB  was  convicted  of  horae 
theft,  and  appeals.    Affirmed. 

Coopwood  &  Coop  wood,  for  appellant. 
R.  H.  H»rrUioB,  Asst.  Atty.  Gen.,  for  the 
State. 

Dattosok,  J.  This  appeal  Is  prosecuted 
from  a  conviction  of  horse  theft.  Counsel 
for  appellant  prepared,  and  reqnested  the 
coort  to  give  the  jury,  several  instrnc- 
tlonn.all  of  which  were  refused  except  one, 
becaase  subatantinlly  they  had  already 
been  given  In  the  charge  of  the  court.  Up- 
on an  Inspection  of  the  record,  \vn  are  of 
opinion  thfit  the  court  was  correct.  Repe- 
tition uf  charges  ia  not  necesaary.  Wlil- 
aon,  Crim.  St.  §  2854.  During  their  retire- 
T.208.w.nal6— 24 


ment,  and  prior  to  their  verdict,  the 
court,  of  its  own  motion,  had  the  jury  re- 
called Into  open  court,  and  gave  them  ai> 
instruction  with  referenre  to  the  law  o» 
circumstantial  evidence.  This  action  of  the 
court  was  excepted  to,  becaase  the  court 
is  Invested  with  no  authority,  of  its  owa 
motion,  to  recall  the  jury  after  Ihelr  re- 
tirement, and  give  additional  charges; 
and  the  charge  as  given  was  also  excepted 
to,  because  it  did  not  state  correctly  the- 
law  on  the  subject.  The  charge  as  given 
is  not  suljject  to  the  criticism  sought  to 
be  urged  against  it.  It  is  contended  by- 
appellant  that  the  court  had  no  authority 
to  recall  the  jury,  of  its  own  motion,  after 
their  retirement,  and  give  the  additional 
instruction.  In  support  of  this  proposi- 
tion we  are  cited  to  the  lattertlause  of  ar- 
ticle 1464  of  Paschnl's  Digest,  which  pro- 
vides that  "all  charges  or  instructions, 
whether  given  by  the  judge  of  his  own  ac- 
cord or  upon  request  of  counsel  or  parties, 
may  be  carried  from  the  bar  by  the  jury  in 
their  retirement,  and  no  Judge  Hhall  in  any 
case  make  any  further  charge,  unless  on 
the  application  of  the  Jury  or  a  party 
or  his  counsel."  This  article  applies  as 
well  to  criminal  as  civil  causes.  Uoss  v. 
State,  40  Tex.  620;  Taylor  v.  State, 42Tex. 
504;  Gar«a  v.  State,  S  Tex.  App.  280.  The 
construction  placed  on  that  portion  of 
the  quoted  statute  which  provided  that 
"no  Judge  shall  in  any  case  make  any  fur- 
ther charge  unless  on  the  application  of 
the  jury  or  a  party  or  his  counsel,"  was 
to  the  effect  that  it  was  an  express  inhibi- 
tion npon  the  authority  of  the  court,  of 
its  own  motion,  in  any  case,  to  give  addi- 
tional instructions  to  the  jury  after  their 
retirement.  Same  authorities.  This  limi- 
tation, however,  npon  the  power  of  the- 
court  was  omitted  by  the  legislature  in  re- 
vising the  Codes  in  1879,  and  was  therefore- 
abrogated,  and  since  the  adoption  nl  the- 
CodbS  has  ceased  to  be  the  law  in  this- 
state.  Rev.  St.  arts.  1316,  1317,  1319.  1321.1 
The  decisions  cited  by  appellant  are  not- 
in  point,  and  are  no  longer  authority  la- 
this state,  because  rendered  under  the  re 
pealed  act. 

In  felony  cases  tb«>  court  is  required  to 
deliver  the  jury  a  written  charge.  In 
which  the  law  applicable  to  the  facts  shall- 
be  distinctly  set  forth.  The  judge  is  pro- 
hibited from  expressing  an  opinion  as  to- 
the  weight  of  the  evidence,  as  well  as  from, 
summing  np  the  testimony ;  and  he  is  re- 
qulre<1  to  give  such  charge  whether  asked' 
or  not.  CodeCilra.  Proc.  art.  677.  When 
the  charge  has  lieen  given,  the  defendant 
may  reserve  his  bill  of  exceptions  thereto. 
In  order  that  the  same  may  be  revised  np- 
on appeal.  Id.  art.  6^6.  This  bill,  in  or- 
der to  entitle  It  to  consideration  on  ap- 
peal, mnst  point  out  the  error  complained 
of  with  particularity.  It  is  not  sufficient 
that  the  charge  is  assailed  by  it  In  a  gen- 
eral way  or  In  general    terms.     Wllllams- 

'Itev.  St.  1879.  art.  1321.  provides  that  "the 
charge  and  instructions  given  to  the  jury  may- 
be carried  with  them  by  the  jury  in  their  retire- 
ment, and  an  additional  charge  or  instructions 
may  be  given  them  upon  any  question  of  law 
arising  in  the  fase,  in  conformity  witli  tiie  pre- 
ceding rules,  upon  the  application  of  tlie  jury 
therefor  In  open  court." 
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V.  State,  22  Tex.  App.  497.  4  S.  W.  Rep.  04; 
SmVtl)  V.  State.  22  Tex.  App.  318,  8  S.  W. 
Rep.  6S4;  HenaesHy  v.  State.  23  Tex.  App. 
84U.  6  8.  W.  Rep.  215;  Peace  v.  State,  27 
Tex.  App.  83, 10  S.  \V.  Rep.  761 ;  QulDtana 
V.  State.  29  Tex.  App.  401, 16  8.  W.  Rep. 
258.  It  Id  alao  neceMary  tbat  gnch  escep- 
tiun  mast  be  taken  prior  to  the  return  of 
the  verdict  of  the  )ary.  McCall  v.  State, 
14  Tex.  App.  353;  PhillipR  ▼.  State,  19  Tex. 
App.  158;  fioKan  v.  State,  SO  Tex.  App 
46«,  17  S.  W.  Rep.  1087.  If  the  court  cocid 
not  recall  and  properly  Instruct  the  Jury 
when  hia  attention  was  called  to  the  de- 
fects pointed  out  by  the  exceptlou,  we 
wuald  have  the  strange  condition  of  a 
fatal  error  being  pointed  out  by  theex> 
ceptlon,  and  yet  the  court  legally  helpless 
to  cure  the  evil  or  remedy  the  wrong;  and 
we  would  he  confronted  with  the  stranger 
prupuHitioii  Htm,  that  a  party,  after  ex- 
cepting to  ao  erroneous  Instruction, 
would  be  heard  to  successfully  complain 
that  the  error  of  which  becomplained  was 
cured  by  proper  Instructions^ and  by  this 
means  his  legal  rights  secured  to  bim. 
We  entertain  no  doubt  as  to  the  correct- 
ness of  the  action  of  the  court  in  this  mat- 
ter. When  an  omission  or  error  has  been 
discovered  In  the  charge,  whether  by  the 
court  or  counsel,  it  is  the  right,  and  may 
become  the  duty,  of  the  court  to  rectify 
the  error  by  a  proper  charge,  and  to  this 
end  the  jury  ma.v  he  recalled  Into  open 
court  and  properly  Instructed,  provided 
the  defendant  be  present.  Mr.  Thompson, 
in  his  valuat>lework  on  Trialn,  says:  "We 
have  seen  that  it  is  the  right,  and  som»- 
tlnies  the  duty,  of  the  Judge  to  instruct 
the  Jury  on  questions  of  law,  although 
not  requested  to  do  so,  except  where  the 
practice  is  not  enjoined  by  statute.  We 
have  alao  seen  that  the  Judge  may  right- 
fully modify  or  revoke  instructions  which 
he  has  given  to  the  Jury,  which,  on  fur- 
ther reflection,  he  concludes  to  be  errone- 
-oua.  It  neceaaarily  results  from  this  that 
the  Judge  may,  of  his  own  motion,  recall 
the  Jury,  and  give  them  further  Instruc- 
tions, whenever  he  considers  it  neceaaary 
to  do  so."  2  Thonip.  Trials,  {J  2363,  2358. 
The  limitation  upon  this  privllegeor  pow- 
er of  the  court  In  this  state  Is  found  In  the 
right  of  the  defendant  to  be  present  when 
Bucb  action  on  the  part  of  the  Courtis 
had.  This  right  the  defendant  can  waive. 
Sub]e<^t  to  such  limitation,  the  Jury  may 
b?  recalind  by  the  court,  of  its  own  mo- 
tion, and  such  legal  and  neoeasAry  addi- 
'tlonal  instructions  may  tie  given  them  as 
"the  law  of  the  cai;e''  makes  necessary, 
•or  the  testimony  may  require.  Sack.  In- 
struct. Juries.  S  i)l :  Thomp.  Char.  Juries, 
131, 132;  11  Amer.  &  Eng.  Enc.  Law,  256, 
257,  and  notes;  Nicholson  v.  State,  38  Md. 
158;  Jones  v.  Van  Patten,  3  Ind.  107; 
Hall  V.  State.  8  Ind.  439,  444;  State  v. 
Pitts,  II  Iowa.  343:  Lee  v.  <julrK,  20  111. 
392;  Davis  v.  Flah,  2  G. Greene,  447:  U'Cnn- 
■nor  V.  Guthrie,  11  Iowa,  80;  Campbell  v. 
Beckett.  8  Ohio  St.  210:  Huberg  v.  State, 8 
Minn.  262.  (Gil.  181:)  Breedlove  v.  Biindy, 
96  Ind.  .319:  People  v.  Perry,  65  ('al.  568.  4 
Pac.  Rep.  572;  Alexander  v.  Gardiner,  14 
R.  1.  15;  Booker  v.  State,  78  Ala.  23.  24. 
Nor  is  this  privilege  and  authority  In  the 
aourt  abridged   by  the  statute  which  au- 


thorizes the  Jury  to  aak  further  iostrae- 
tlons  of  the  court  touching  any  matter  of 
law.  The  court  did  not  err  in  this  mat- 
ter. The  charge  of  the  court  aufftciently 
presents  the  law  applicable  to  the  fact* 
adduced.  Having  found  no  reversible  er- 
ror In  the  record,  the  Judgment  is  affirmed. 
Judges  all  present  and  concurring. 


Harris  t.  Statk. 
{Court  ef  Orbntnal  AppmlM  cf  Texa$.    Oct  t^ 

AntAij  iH  Criminal  Casb*— Bonos. 
An  appeal  from  a  conviction  of  forgery 
will  be  dlBmisaed  for  want  of  jurisdiction,  where 
no  notice  of  appeal  waa  given  In  the  trial  court, 
and  entered  of  record,  as  required  by  statute. 

Appeal  from  district  coart.  De  Witt 
county ;  H.  Clat  Plbasantb.  Judge. 

Samuel  Harris  wan  convicted  of forgerj 
and  appeals.    Appeal  dismissed. 

R.  u.  Barrison,  Asst.  Atty.  Gen.,  for 
the  State. 

Davidson,  J.  Appellant  was  convicted 
of  the  crime  of  forgery.  An  Inspection  of 
the  record  falls  to  disclose  that  notice  of 
appeal  was  given  in  the  court  below, 
and  entered  of  record,  as  required  by  the 
statute.  This  must  be  done  in  order  that 
Jurisdiction  of  such  appeal  may  attach  la 
this  court.  The  appeal  la  dlsmixsed. 
Judges  all  present  and  concurring. 


Williams  v.  Statb. 
(Court  of  Ctimtnal  Apgealt  of  Tncu.   Oet,  M, 

Cbikikai,  Law— Afpsai/— ElB0OBi>— Axbbst  or 
Jddombxt— New  Trial. 

1.  The  refusal  to  grant  a  motion  In  arrest 
of  Judgment  in  a  criminal  case  cannot  be  con- 
sidered on  appeal  where  a  statement  of  tba 
facts  conatitDting  the  ground  for  the  motion  is 
not  incorporated  In  the  record. 

2.  A  refusal  to  grant  a  new  trial  on  tlia 

Sound  that  the  jury  disregarded  the  charge  of 
a  court  in  pasamg  on  the  ability  of  defendant 
to  disdnguisb  right  from  wronc.  insteail  of  her 
ability  to  understand  the  nature  and  illeeality 
of  the  acta  constituting  the  crime,  cannot  be  re- 
viewed on  appeal  where  the  evidence  is  not 
brought  up. 

Appeal  from  district  court,  Bexar  conn- 
ty :  G.  H.  Noo.VAN,  Judge. 

Melissa  Williams  was  convicted  of  areon, 
and  appeals.    Adlrmed. 

S.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Appellant,  having  been 
convicted  of  arson,  moved  in  arreet  of 
Judgment,  because  the  evidence  dlscloaeii 
her  age  to  be  between  9  and  13  years,  and 
fails  to  show  Buf&clent  atacretion  on  her 
part  to  understand  the  nature  and  tllegai- 
ity  of  her  act  constituting  the  offense.  If 
it  be  granted  that  this  constitntea  ground 
for  arresting  the  judgment,  (which  is  not 
the  case.)  atiil  we  cannot  consider  it,  be- 
cauae  a  statement  of  the  facts  is  not  Incor- 
porated in  the  record.  The  sole  ground 
alleged  why  a  new  trial  should  be  granted 
is  that  the  jury  disregarded  the  charge  of 
the  court  In  passing  upon  the  ability  of  the 
defendant  todistingnlshrtgbttrom  wrong. 
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iDBtead  of  ber  ability  to  anderatand  tbe 
nature  and  illegality  of  the  act  confltltut- 
iog  the  crime.  The  evidence  not  beinK  be- 
fore aa,  we  cannot  Bay  the  Jary  were 
wrong.  The  legal  presumption  1b,  the  evi- 
dence supports  the  verdict  and  judgment, 
and  that  they  are  correct.  Judgment 
affirmed.  Judges  all  present  and  concur- 
ring. 

JSr  parte  Hbadob. 

iCourt  cf  Ortmtnol  Appeala  <tf  Texat-    Oct.  8a, 

18»3.) 

ASUISSION  TO  BlIU 

An  application  for  admission  to  ball  on 
the  ground  that  accosed  is  suffering  from  a 
compIicatioD  of  diseases,  and  requires  "judi- 
cioas  exercise,  proper  food,  and  medical  treat- 
ment," will  I>e  refused  where  it  does  not  appear 
tliat  he  cannot  receive  proper  care  and  treat- 
ment at  the  bands  of  the  Jail  authorities.      . 

Appeal  Irom  district  court,  Bexar  coun- 
ty: GeoRnR  H.  NooNAN,  Judge. 

W.  D.  Meador  wns  indicted  for  murder, 
and  applied  tor  a  writ  uf  habeas  eorpusto 
be  admitted  to  bail.  The  application 
was  refused,  and  relator  appeals.  Af- 
firmed. 

S.  L.  Henry,  Asst.  Atty.  Oen.,  for  the 
State. 

Davidson.  J.  The  relator  stands  in- 
dicted for  murder,  and  Is  confined  in  the 
county  Jail  of  Bexar  county.  The  peti- 
tion for  the  writ  of  habeas  corpus  recites 
that  the  relator  "is  afflicted  with  a  dls- 
-ease  or  complication  of  diseases  that  ren- 
ders hia  removal  from  the  county  Jail 
necesHary  for  the  preservation  of  his  life." 
It  is  further  alleged  "that  any  species 
of  confinement  will  endanger  his  life." 
There  is  no  evidence  in  the  record  in  rela- 
tion to  the  homicide  charged,  and  we  will 
prt^ume  that  the  testimony  is  deemed  by 
appellant  sufficient  to  authorize  refuaal 
of  ball.  All  the  evidence  Is  in  relation  to 
relator's  physical  condition,  and  it  dis- 
closes that  he  Buffers  from  "organic  heart 
disease,"  "bronchial  affection,"  and  "ob- 
stinate constipation,  doe  to  a  partial  par- 
alysisof  thelarge  Intestines."  Dr.Cllfford, 
county  phyHlclan  of  Bexar  county,  says 
"confinement  In  Jail  is  prejudicial  to  hia 
physical  condition.  It  may  work  an  In- 
jury to  him  In  from  a  few  days  to  a  tew 
weeks.  It  will  hasten  the  progress  of  his 
disease.  Medical  attention  can  benefit 
him  some  in  Jail.  He  needs  judlcluus  exer- 
cise, proper  food,  and  medical  attention. 
His  beart  cannot  be  cured  In  jail  or  out  of 
iail.  He  could  receive  proper  attention  at 
tbe  county  poorhouse.  Could  get  -good 
atmosphere,  and  receive  proper  food,  med- 
ical attention,  and  Judicious  exercise. 
Ci'onot  say  just  bow  soon  he  will  die  In 
Jail.  He  has  steadily  gone  down  in  tbe 
last  three  weeks.  It  is  very  noticeable. " 
r>r.  Berry's  evidence  is  to  the  same  effect. 
'Ball  was  refused,  and  relator  was  re- 
manded to  cuHtody  "to  await  the  fur- 
ther order  of  this  [the  trial]  court."  It 
is  not  made  to  appear  that  ''judicious  ex- 
«rel«e,  proper  food,  and  medical  atten- 
tion" would  not  be  accorded  relator  dur- 
ing his  confinement,  nor  that  he  could  not 
«nd  wonld  not  receive  all  necessary  com- 


forts and  treatment  required  under  the 
circumstances  of  the  case,  at  the  hands 
of  the  authorities  of  Bexar  county,  who 
hold  him  In  custody,  and  we  presumetbat 
such  treatment  will  benheeriully  awarded; 
and  the  evidence  is  to  the  effect  that  ha 
will  be  benefited  by  such  treatment.  It  is 
not  Intimated  that  more  than  this  could 
be  accomplished  were  he  admitted  to  bail. 
The  court  remanded  applicant  to  await 
further  orders  In  the  premises.  Should  it 
so  occur  that  continued  confinement 
wonld  result  in  danger  to  relator's  life, 
such  fact  can  be  Inquired  Into,  and  relat- 
or's rights  properly  guarded.  That  this 
will  be  done  has  been,  we  think,  amply 
shown  by  tbe  recitals  in  the  Judgment  of 
the  trial  court.  Tbe  Judgment  refusing 
ball  is  affirmed.  Judges  all  present  and 
concurring. 

Bbta.nt  t.  Statb. 
{Oawrt  of  Criminal  Appeals  cff  Texa».    Oct.  9S. 

Criminal  Law— Record  ox  Afpsau 
Where  die  record  on  ^tpeal  contains  no 
statement  of  focts,  tbe  ouestion  as  to  whether  the 
testimony  clearly  established  a  reasonable  doubt 
of  defendant's  guilt  will  not  be  considered. 

Appeal  from  district  court,  Bexar  coun- 
ty; <i.  H.  NooNAN,  Judge. 

Walter  Bryant  was  convicted  of  rape, 
and  from  a  Judgment  of  conviction  be 
appeals.    Affirmed. 

R.  L.  Henry,  Aast.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Appellant  was  indicted 
for,  and  convicted  of,  rape  perpetrated 
upon  a  girl  under  the  age  of  12  years.  His 
punishment  was  adsessed  at  a  life  term 
in  the  penitentiary.  The  sole  ground 
urged  for  granting  a  new  trial  in  the 
court  below  wuii"ttae  testimony  clearly 
eptahllshed  a  reasonable  doubt  as  to  the 
guilt  of  tbe  defendant  as  charged  In  the 
indictment."  As  the  record  does  not  con- 
tain a  statement  ut  facts,  we  cannot  con- 
sider this  question,  and  the  presumption 
obtains  that  the  jury  were  warranted  in 
their  finding  agalnHt  the  defendant.  The 
motion  in  arrest  of  Judgment  attacks.  In  a 
general  way,  the  validity  of  the  Penal 
Code  and  Code  of  Criminal  Procedure  of 
this  state,  as  enacted  by  the  legislature 
In  1879.  The  validity  uf  said  act  Is  not  an 
open  question  lu  this  state,  and  a  dis- 
cussion of  the  subject  would  be  useless, 
unnecessary,  and  unprofitable.  These 
Codes  have  been  held  valid,  and  the  deci- 
sion was  correct.  IJaener  v.  State,  8  Tex. 
App.  177.  See,  also,  Ex  parte  Tipton,  28 
Tex.  App. 438,  13  S.  W.  Rep.  610;  Duncan's 
Case,  139  U.S.  449,  11  Sup.  Cl.  Rep.  573. 
The  Judgment  is  affirmed.  Judges  all 
present  and  concurring. 


Forbsttbe:  v.  Statk. 
(Cotwt  <if  Ortminol  ApmiaX»  of  ToDot.    Oct  MK 

ThBPT  0»  HoRSB— BDPPIOIESCT  of  BVIDINCB. 

In  a  trial  for  theft  of  a  horse  the  evi- 
dence for  the  state  showed  that  defendant  was 
seen  looking  at  the  horse  a  few  days  before  it 
was  stolen;  tliat  when  he  ascertained  tliat  ha 
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was  charged  with  the  offense  he  kept  out  of  the 
way  of  the  officers  for  several  days;  that  he 
claimed  to  have  a  bill  of  sale  of  the  horse,  but 
refused  to  show  it  to  the  owner.  Defendant 
testiiied  that  he  wag  at  his  usual  work,  30 
miles  away,  when  the  horse  was  stolen,  and 
was  corroborated  by  three  persons,  who  board* 
ed  with  him;  that  he  bought  the  horse  of  a 
stranger,  and  was  corroborated  by  three  wit- 
nesses iind  the  bill  of  sale.  He  denied  that  he 
refused  to  show  the  bill  of  sale  to  the  owner 
of  the  horse,  and  in  this  statement  was  corrol)- 
orated.  He  testified  that  he  kept  out  of  the 
way  to  procure  bonds,  but  not  to  escape.  Hdd, 
that  a  verdict  of  guilty  was  unwarranted. 

Appeal  from  diatrict  court,  Navarro 
county;  Rufcb  Haiidy,  JucIj?o. 

Indictment  of  George  Furesy  the  for  theft 
of  a  borue.  From  a  Judgment  of  convic- 
tion he  appcHled.     ReverHed. 

Crnft  &  Croft,  for  appellant.  R.  H.  Har- 
rison, Asst.  Atty.  Gen.,  for  the  State. 

Hurt,  P.  J.  Appellant  was  indicted 
for  and  convicted  of  the  theft  of  a  horse, 
and  given  live  yearti  in  the  penitentiary. 
Pat  Ellard  testified  tor  the  prosecution 
that  bA  lived  in  Hill  county,  hear  Hub- 
bard city.  On  December  8, 1S90.  he  saw 
one  John  .loneii.  together  with  defend- 
ant, pass  his  bouse.  They  stopped  and 
looked  at  a  bunch  of  horses  in  tlio 
pasture,  and  that  the  stolen  mare  was 
one  of  this  bunch.  That  be  had  never 
before  seen  defendant,  did  not  speak  to 
bim  on  this  occasion,  and  had  not  wen 
him  since  until  he  saw  hlni  In  the  court- 
house. J.  H.  McAllister  testifies  that  he 
had  a  horae  taken  at  the  same  time  the 
alleged  stolen  mare  was  taken :  that  they 
were  taken  on  December  the  Sth  or  9th, 
but  not  missed  until  thelOth;  that  as  soon 
as  they  were  missed  he  went  to  look  for 
them,  and,  falling  to  find  them,  left  word 
at  different  places  regarding  their  loss. 
The  mare  was  found  In  a  pasture  In  which 
defendant  had  placed  her  by  permission 
of  the  owner.  Defendant's  theory  of  the 
case  was  that  he  had  been  at  work,  at 
the  time  the  mare  is  alleged  to  have  been 
stolen,  for  one  King,  who  lived  80  miles 
from  the  place  of  the  alleged  theft,  and 
that  be  had  bought  the  mare  froni  a  man 
by  the  name  of  Wats,  and  eiHered  in  evi- 
dence a  bill  of  sale  to  this  effect.  He  also 
contends  that  the  mnre  was  branded  CE 
or  CF  at  the  time  he  boii.i>ht  her,  though 
it  is  alleged  that  she  wasuiibranded  at  the 
time  of  the  theft.  John  C.  King  testifies 
that  defendant  was  at  his  house,  30  miles 
from  where  the  mare  is  alleged  to  have 
been  stolen,  and  picked  cotton  for  and 
with  him  on  Monday,  December  8.  1890; 
that  he  left  defendant  working  tor  him 
on  Tuesday,  and  on  his  return  from  Corsl- 
cana  the  next  day  found  defendant  and 
Grant  Collins  still  picking  cotton  In  bis 
field.  Miss  Rachel  Smith  testifies  that  in 
D<x:ember.  1890.  she  was  teaching  school 
In  Navarro  county,  and  boarded  at  Mr. 
King's:  that  on  the  8tb,  9th,  and  10th  of 
that  month  defendant  and  one  Grant  Col- 
lins picked  cotton  for  Mr.  King,  and 
boarded  at  his  house.  Will  Favor  testi- 
fies that  In  December,  1890,  he  met  a  man 
going  towards  Mr.  Copes'  place,  riding  a 
gray  horse,  and  leading  a  roan  mare, 
which  he  ottered  to  trade  or  sell,  but  said 
be  would  rather  sell  her  for  f  45.    A.  W. 


Copes  testifies  that  one  evening  in  Decem- 
ber he  was  near  the  fence,  cutting  wood, 
when  a  man  rode  by  ou  a  gray  horse, 
leading  a  roan  mare,  and  that  soon  after 
he  passed  he  met  defendant  and  Grunt 
CullInH,  and  stopped,  and  bad  a  lung  talk 
vfitbthem;  that  pretty  soon  defendant 
and  Collins  came  by.  and  defendant,  hav- 
ing the  mare  with  him,  told  bIm  he  bad 
bought  the  mare  tor  f40,  and  showed 
him  the  bill  ot  sale,  which  he  identified  as 
the  same  one  introduced  in  evidence. 
Grant  Collins  testifies  that  he  and  defend- 
ant picked  cotton  for  Mr.  John  King 
on  December  9tb  and  10th ;  that  on  the 
last  evening  they  quit  about  two  houra 
before  sundown,  and  in  the  road  by  Copes' 
field  defendant  bought  a  roan  mare  trom- 
a  man  by  the  name  of  Wats,  tor  which  he- 
paid  ¥40;  that  he  did  not  count  the  mon- 
ey, but  saw  it  paased ;  that  Wots  go ve  de- 
fendant a  bill  of  sole  of  the  mare,  and' 
asked  him  (  Collius)  to  witness  It,  whiciv 
be  did,  ond  Identified  the  bill  ot  sale  intro- 
duced in  evidence  as  the  same  one  wit- 
nessed by  him :  that  they  went  to  defend- 
ant's home,  and  defendant  there  gave  the- 
book  In  which  the  bill  of  sale  was  written 
to  his  stepmother,  and  asked  her  to  keep 
same,  as  it  contained  a  bill  of  sale  of  the 
mare  be  had  just  bought.  This  Is  oil  cor- 
roborated by  defendant,  wbu  testified  In 
bis  own  behall. 

The  state's  case  is  supportcsd  by  tbe- 
following  evidence:  That  the  defendant 
was  seen  looking  at  the  mare  by  Ellard; 
tbut  when  he  ascertained  that  be  was 
charged  witb  the  offense,  he  kept  out  ot 
the  way  of  the  officers  tor  several  days; 
and  that  be  stoted  to  Weaver  that  be 
bad  a  bill  ot  sale  witb  bim,  but  rettise<I  to 
exhibit  It,  or  give  tbe  name  of  tbe  wit- 
ness to  same.  Appellant  replies  to  then» 
circumstances  that  Ellard  was  mistaken 
when  he  soys  he  sow  him  in  the  pasture. 
In  support  ot  this  he  urges  that  Ellard 
bad  never  seen  him  before;  that  be  does 
net  state  the  distance  between  them  at 
tbe  time  be  alleges  that  be  saw  him.  Tli» 
truth  ot  this  contention  is  deiiionstrated 
by  the  testimony  of  King,  Collins,  and 
Miss  Smith,  which  shows  beyond  all  ques- 
tion that  he  could  not  have  been  In  the- 
pasture  at  the  time  stated  by  Ellard; 
that.  If  he  was  evading  the  officers  Is  ti-ue, 
it  was  done  to  en.'sble  him  to  have  time  to 
obtain  sureties  on  bis  bond,  and  not  witb 
any  intention  ot  escaping  the  prosecution. 
That  he  was  in  possession  ot  the  animal' 
soon  after  the  theft  Is  conceded,  but  ;hat 
possession  Is  clearly  explained  by  the  tes- 
timony ot  Favor,  Copes,  and  Collins,  es- 
tablishing clearly  a  purchase  by  defendant 
from  Wats.  That  Weaver  was  mistaken 
when  he  says  defendant  refused  to  give 
tbe  name  of  the  witness  on  the  bill  of  sale 
orlet  him  see  said  bill  Is  shown  by  the  tes. 
timony  of  Swink,  who  says:  "When  I 
went  in  the  room  I  found  Weaver  with  a 
shotgun  in  his  hand,  and  defendant  on 
the  bed.  Heurd  Weaver  ask  George 
where  begot  the  more.  George  said  he 
bought  her,  and  had  a  bill  of  saleatbome. 
Weaver  was  pretty  full;  asked  a  great 
many  questions  once  in  n  while.  He  nev- 
er usked  the  defendant  to  tell  bIm  the 
name  of  the  witness  on  the  bill  ot  sale." 
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Under  the  above  state  ot  factti,  does  the 
teutimunr  establlHh  the  Rullt  of  detrnd- 
HDt  to  a  reaoonuble certainty?  We  think 
Dot.  We  believe  that  the  verdict  ot  the 
Jury  la  aKalnst  the  great  weight  of  tes- 
timony; that  every  apparent  Incalpatory 
fact  (iBH  been  met  by  the  teatlniony  for  the 
defendant  and  made  to  coneist  with  his 
Innocence,  except  EUnrd's  teHtliuony  that 
he  Haw  defendant  In  the  paHtiire.  Thia  we 
believe  to  be  a  nimtake,  and  a  very  rea- 
flonable  and  common  one.  Judgment  is 
reversed.  Judges  all  present  and  concur- 
ring. 

Thompson  v.  Thompson  et  hI. 
(Court  of  Appeals  of  Kentucky.    Oct.  25, 1892.) 
Tm.B  TO  Maintain  Ejsctmbnt— Scpficibsci  or 

EVIDBXCB  —  DBCLARATIOKS  —  AnVEUSB  POSSBS- 
•lOX 

1.  In  an  action  by  a  father  ag^nst  tlie  wid- 
ow and  children  of  his  son  to  recover  land 
clalmtHl  by  such  defendants  to  have  been  given 
absolutely  by  the  father  to  the  son,  a  new  trial 
nnder  Civil  Code,  {  340,  snbsec  6,  on  the  ground 
that  the  vt-rdiec  was  against  the  evidence,  should 
not  be  granted,  where  the  evidence  showed  that 
the  son  had  continuous  possession  and  use  of  the 
land  in  qnestiou  for  over  15  years;  that  he  erect- 
ed improvements  thereon;  that  he  insured  the 
bmldings  in  his  own  name,  and,  when  the  dwell- 
ing burned,  collected  and  appropriated  the  insur- 
ance; that  be  paid  the  taxes  thereon;  that  at 
diSFerent  times  be  leased  port  of  the  land  to  and 
eollected  rents  from  various  tenants,  including  hia 
fiither;  and  that  the  father  never  objected  to 
such  possesion  and  control,  but  admitted  at  dif- 
ferent times  that  he  had  given  the  land  to  his 

MO. 

2.  Where  the  son,  at  the  Instance  of  the 
father,  made  certain  written  statements  acknowl- 
edging the  owneraliip  of  the  father,  and  renoun- 
cing any  such  right  in  himselj!,  but  the  drcum- 
staucea  at  the  time  such  statements  were  made 
were  of  snch  a  nature  that  the  jury  might  reason- 
ably infer  that  the  son,  through  dissipation,  was 
without  will  or  disposition  to  resist  any  demand 
made  on  him,  such  statements  as  evidence  of  the 
father's  title  will  not  be  conclusive. 

3.  Nor  will  they  amount  to  an  estoppel  when 
they  were  not  made  until  over  15  years  after  the 
ton  took  pnssossion  of  the  land. 

4.  A  charse  that  if  plaintiff,  relying  on  s»ich 
statements,  withdrew  his  demand  for  possession, 
and  consented  that  defendants  remain  in  posses- 
aiou,  the  jury  should  find  for  plaintiff,  was  prop- 
erly refused. 

5.  Where  an  absolute  gift  of  land  is  made  by 
a  father  to  his  sou,  and  the  son  t-akes  and  holds 
possession  under  sueh  gift,  the  son's  possession  is 
adverse  and  continues  so,  and  the  father  is  pre- 
sumed to  have  notice  of  such  possession. 

Appeal  from  circuit  court,  Fayette 
county. 

"To  be  officially  reported." 

Action  by  P.  H.  Thompson  against  Mar- 
garet Thompson,  widow,  and  Rodes 
Charles  and  C.  0.  Thompson,  children  and 
heirs,  ot  plaintiff's  son,  Rodea  Thompson, 
for  the  recovery  of  a  tract  of  land.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Affirmed. 

BreekluriUge  &  Shelby  and  C.  J.  Bron- 
Bton,  for  appellant.  Jobo  R.  Allea.tor  ap- 
pellees. 

Lewis,  3.  This  Is  an  action  brought 
May  1,  188S,  by  appellant,  P.  H.  Thomp- 
son, a^^ainat  Margaret  TbompHon,  widow, 
and  Rodes  Charles  and  C.  C.  Thompson, 
«lilldreu  and  beirs,  of  Rodes  Thompson, 


son  of  plaintiff,  for  recovery  of  a  tract  ot 
about  100  acres  of  land.  While  the  allega- 
tion of  the  petition  that  plaintiff  is  owner 
and  entitled  to  possession  ot  the  laud  is 
denied  In  first  paragraph  of  the  answer,  in 
the  second  defendants  state  that  for  con- 
sideration of  love  and  affection  an  abso- 
lute gift  of  it  was  made  by  plaintiff  to  his 
sou  Uodes,  under  which  he  took,  and  for 
more  than  15  yearn  before  commencement 
of  the  action  held,  possesMlon  adversely. 
It  Is  tlierefore  manifest  the  burden  oturoot 
was  on  defendants  to  show  plaintiff  had 
been  divested  ot  title,  thus  confestted  to 
bave  been  once  In  him,  by  adverse  posues- 
slon  afflrmatively  pleaded.  The  evidence 
introduced  on  behalf  of  defendants, uncon- 
tradicted, as  was  the  caue  at  conclusion  ot 
it,  fully  supported  their  claim  ot  title,  and 
consequently  the  motion  then  made  for  an 
instruction  to  the  jury  to  find  for  plaintiff 
was  properly  overruled.  The  same  mo- 
tion was  made  and  overruled  atconcln- 
slon  ot  the  entire  evidence.  But  we  need 
not  review  the  ruling  then  made,  because 
It  is  subordinate  to  the  queation  that 
arose  on  motion  tor  a  new  trial, —whether 
the  verdict  is  sustained  by  sufficient  evi- 
dence. Although  it  is  by  section  340,  Kub- 
sec.  6,  Civil  Code,  made  in  terms  a  cause 
for  new  trial  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  this  court 
will  not  reverse  simply  because  a  verdict 
Is  not,  In  our  opinion,  sustained  by  a  pre- 
ponderance or  the  weight  ot  evidence,  but 
only  when  It  is  clearly  and  palpably 
against  it.  About  the  year  1867  plaintiff. 
P.  H.  Thompson,  placed  bis  sou  Rodes  In 
possession  of  about  190  acres.  Including 
the  100  acres  In  dispute,  which  was  part 
of  hU  home  tract,  containing  about  1,200 
aci-es.  He  also  placed  two  other  sons  and 
a  daughter  in  possession  of  a  part  of  his 
tract.  But  some  years  after  that  date, 
though  before  the  expiration  of  15  years, 
concluding  the  quantity  he  had  set  apart  to 
Rodes  and  another  son  was  an  undue  por- 
tion, he  became  dlseaiinfied,  and  cut  off 
and  repossessed  himself  of  enough  of  each 
tract  to  reduce  It  to  about  100  acres, 
which  was  defined  and  tdentitled,  as  had 
Iieen  tlie  original  parcel  of  I.^U  acres,  "irbe 
evidence  clearly  shows  that  from  1K67  to 
his  death.  In  1888,  Rodes  Thomi>son  had 
continuous  poHsession,  use,  and  enjoyment 
ot  the  100  acres  of  land.  He  erected  itn- 
provements  upon  It,  and  obtained  policies 
of  insurance  in  his  own  name,  and,  when 
the  dwelling  was  burned,  collected  and 
appropriated  the  Insurance  money.  He 
listed  and  paid  taxes  on  it.  From  time  to 
time  he  leased  pt«rtH  of  it  to  and  collected 
rents  from  various  tenants,  including  his 
father.  In  tact  he  had,  without  any  ques- 
tion or  interference  whatever  by  his  father, 
op  to  1884,  as  full  poaspsRlon,  use,  and  con- 
trol of  the  land  as  if  he  had  been  the  ac- 
tual owner  of  an  Indefeasible  title.  In  ad- 
dition to  all  these  acts  of  ownership,  ot 
which  his  father,  residing  not  one  mile 
away,  was  cognizant,  and  never  objected 
to,  several  disinterested  witnesses  testify 
that  on  various  occasions  the  plaintiff 
told  them  he  had  given  the  land  to  his 
son.  and  disavowed  his  ownership  and 
control  of  It,  and  in  1878  actually  executed 
a   neipt,  which,  fairly  Interpreted,  prac- 
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tlcally  amoaots  to  an  adinlsnlon  that  be 
had  given  theland  to  his  son, and  disclaimer 
of  ownership  In  himself.  It  appears  that 
previuus  to  that  time  a  policy  of  insur- 
ance on  thed welling  house. afterwurds  rte- 
Btroyed  by  fire,  bad  heen  issued  to  Rodes 
Thompson,  and  objection  was  made  by 
the  insurance  company  to  paying  amount 
of  ioMiirance  on  the  erouiid  that  he  was 
not  the  owner.  Tbereapoo,  in  addition 
to  receipt  of  the  money  given  by  Rodes 
himself,  P.  H.  Thompson  executed  the  fol- 
lowing writing:  "1  hereby  acknowledge 
the  receipt  of  my  son  Rodes  Thompson  of 
the  anm  of  f800,  paid  to  him  by  the  Kent- 
on Insurance  Company  for  the  loss  under 
this  policy,  and  tu  consideration  ot  such 
payment  so  made  I  hereby  waive  and  re- 
lease all  my  rights,  if  any  I  had  or  have,  to 
compensation  of  said  loss."  There  Is  evi- 
dence, on  the  other  hand,  of  plalutitt  and 
others,  tending  to  sbow  he  did  not  give 
the  land  to  Rodes  Thompson,  and,  in  ad- 
dition, there  was  introduced  a  paper  exe- 
cuted by  blm  at  the  Instance  and  at  the 
bouse  of  bis  father,  in  which  it  is  stated 
Bubstantlally  the  latter  bad  a  number  of 
years  previously  loaned  to  him  nse  ot  the 
100  acres  of  land,  and  that  be  then  recog- 
nized It  to  be  the  land  of  his  father,  with 
the  unimpaired  right  to  retake  poHsession 
and  di&pose  of  it  at  his  pleasnre:  and  fur- 
thermore, that  he,  Rodes,  never  held  said 
land  adversely  to  Ms  father,  but  all  the 
time  recognized  bis  title  as  perfect.  In 
1884  another  paper  was  prepared  by  bis 
brother,  which  he  was  induced  to  sign, 
containing  in  the  language  uned  a  solemn 
disavowal  of  an.v  right  to  the  land,  and 
admisaloD  ot  title  at  that  date  In  bis 
father. 

Rodes  Thompson  married  1nl869agnin8t 
bis  father's  will,  and  there  never  was  aft- 
erwards much  Intercourse  or  good  feeling 
between  his  wife  and  father's  family ;  nor 
do  Rodes  and  his  wife  appear  to  bave 
always  lived  together  harmoniously.  He 
was  very  dissipated,  and,  as  a  consequence, 
generally  embarrassed  financially;  and  at 
the  time  the  Inat  paper  was  given  owed 
his  brother,  who  bad  required  bim  to 
make  a  settlement.  The  evidence  Is  sncb 
that  Ic  might  have  been  reasonably  in- 
terred by  the  jury  that  not  only  was 
Rodes  Thompson,  on  acconnt  of  his  de- 
pendence upon  his  father,  without  dispo- 
sition or  will  to  resist  any  demand  made 
on  bim,  hut  that  the  papers  proved  too 
much;  for  tbey  wereevidently  prepared  in 
pursuance  ot  advice  of  a  lawyer,  and 
with  a  view  to  defeat  bis  title,  probably 
already  acquired  by  more  than  15  years' 
possession  under  what  he  might  be  able 
to  show  WHS  an  unconditional  gift. 
Therefore,  as  evidence,  the  papers  cannot 
be  necessarily  treated  as  conclusive  on 
the  issue  of  fact  in  favor  of  the  plaintiff. 
Nor  do  they  amount  to  an  estoppel,  for 
at  their  dates  — more  than  15  years 
after  1867— Rodes  Thompson  had  or  had 
not  acquired  a  perfect  title  to  the  land.  If 
be  had,  then  H.  P.  Thompson  could  not 
have  then,  by  any  legal  proceeding,  di- 
vested him  of  title  or  possession  of  the 
land ;  and  consequently  neither  the  pobl- 
tloD  nor  rights  of  plaintiff  were  altered 
or  in  any  way  affected  by  what  was  stat- 


ed or  admitted  In  the  papers.  It  he  did 
not  then  have  title,  it  was  because  there 
bad  in  tact  never  been  any  x-erbal  gift  ot 
the  land,  nor  adverse  potisessiun  under  it ; 
and  consequently  H.  P.  Thompson's  right 
to  recover  the  land  was  not  impaired  by 
reliance  on  any  such  concession  or  admis. 
sion,  his  right  to  mHlntnln  au  action,  if  hft 
had  any,  being  as  complete  in  188S  as  it 
was  in  1884.  It  seems  to  us  the  state- 
ments and  admissions  contained  In  those 
papers  do  not  constitute  an  estoppel  in 
any  sense  of  the  term.  What  tbey  amount- 
ed to  as  evidence  on  the  issue  of  fac^  waa 
fortbejnryto  determine.  It  thus  resnlts 
as  oar  opinion  that  the  Instruction  asked 
to  tbe  effect  that,  If  plain  tltt,  relying  on 
statementii  and  promises  contained  in 
those  papers,  withdrew  his  demand  for 
possession,  and  consented  for  Rodes  to 
remain,  the  Jury  should  find  for  plnintift, 
WH8  properly  refused  by  the  court.  The 
Instruction  given,  and  which  presents  the 
trueiseue,  la  as  follows:  "If  the  jury  be- 
lieve from  tbe  evidence  that  the  plalntlft, 
Patrick  Henry  Thompson,  made  an  ab- 
solute and  unconditional  verbal  gift  ot  hia 
entire  title  to  tbe  land  drscrlbed  In  the  pe- 
tition to  bis  son  Rodes  Thompson,  and  In 
pursuance  of  such  gift,  he,  the  said  Rodes 
Thompson,  entered  into  the  possession 
thereof,  claimiug  title  thereto  according  to 
Bach  gift,  and  that  such  possession  of  said 
land  continued  for  a  period  of  fifteen  years 
previous  to  Rodes  Thompson's  death,  and 
during  such  period  hia  said  possession 
was  actual,  visible,  and  notorious,  then 
such  possession  is  adveme,  and  tbe  Jory 
should  find  for  the  defendant."  It  seems 
to  us  the  meaning  and  effect  ot  adverse 
possession,  as  applicable  to  this  case, 
could  not  be  more  tully  or  accurately  de- 
fined; and,  if  there  is  any  fault  in  it,  de- 
fendants, not  plaintiff,  were  liable  to  be 
prejudiced  thereby.  But  counsel  contends 
it  was  error  to  refuse  an  instraction  asked 
embodying  the  idea  that  adverse  possess- 
elon  sufflrtent  to  defeat  the  legal  title  of 
plaintiff  must  bave  been  bustile  In  tbe 
commencement,  and  continue  uninter- 
ruptedly for  15  years,  and  open,  and  of  sucb 
character  as  to  clearly  show  that  Rodes 
Thompson,  tbe  occupant,  claimed  tbe  land 
as  bis  own.  A  joint  tenant  may,  by  ad- 
verse possession  for  15  years,  defeat  any 
recovery  by  hiscotenant.  So  a  lessee's  ad- 
verse possession  for  tbe  statutory  period 
takes  the  right  ot  even  his  landlord's  en- 
try. But,  as  the  entry  Is  in  each  otsnch 
cases  amicable,  and  no  presumption  of 
adverse  claim  esists,  adverse  possession, 
in  order  to  bar  recovery,  slionid  be 
brought  to  notice  of  the  joint  tenant  or 
landlord,  and  therefore  be  proved  to  have 
been  open,  and  of  such  character  as  to 
clearly  show  that  the  occupant  claimed 
tbe  land  as  his  own.  But  in  this  case,  as 
in  every  one  like  It,  when  it  is  shown  an 
absolute  gift  of  land  was  made  by  the  fa- 
ther to  tlie  son,  and  that  the  latter  took 
and  held  under  It,  adverse  possession  fol- 
lows and  continues  as  alegalconseciuence, 
and  the  donor  must  be  presumed  to  have 
had  notice  ot  such  adversary  claim,  bt- 
cause  it  was  intended  and  procured  by 
him  to  be  so.  Perceiving  no  error  of  law 
occurring  on  trial  ot  this  case,  and  tbe 
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verdict  not,  In  onr  opinion,  being  deariy 
axaioat  the  evidence,  the  ]adgment  la  at- 
firmed. 


Martin  v.  Martin. 
(Court  ef  ApptcOa  oj  iCnUucfcy.    Oct  23,  1899.) 
CAXCBU^noH  or  Dbbo  —  Bbiacb  ov  Coiisitiox 

— SUPPOBT  OF  ObAKTOB. 

The  ■mrender  ef  a  deed  conditioned  «m 
tlw  grantee'e  supportintr  the  grantor  during  liis 
lifetime  will  not  divest  the  grantee'e  title;  and, 
where  such  grantee  haa  performed  the  con- 
dition for  seyeral  ^ears  before  the  Borrender, 
a  court  of  equity  will  not  cancel  the  deed,  after 
Uie  graotor'a  death,  at  the  instance  of  a  second 
grantee,  to  whom  ue  grantor  had  conveyed  on 
a  lilce  condition,  under  the  belief  tliat  the  aur- 
render  reinvested  him  with  the  title;  bat  the 
Bum  expended  hy  the  second  grantee  in  the  per- 
formance of  the  condition  will  be  decUued  a 
Umi  mi  the  land. 

Appeal  from  conrt  of  common  pleaa, 
Knox  county. 

"Not  to  be  officlully  reported." 

Action  by  .lobn  D.  .MBrtin  ajicnlnet  Dan- 
iel F.  Martin  to  determine  title  to  land. 
From  a  JudKinent  for  defendant,  plaintifl 
appeals.    Reversed. 

BraJTord,  Golden  <f  Davis,  for  appellant. 

Pbtob,  J.  Talentlne  Martin,  being  ad- 
vanced In  years  and  unable  to  support 
himself  and  wlte,  conveyed  a  small  tract 
of  land  to  bis  son  John  D.  Martin,  in  con- 
sideration that  he  would  support  tbe  two 
old  people  daring  their  lives.  They  lived 
together  a«  one  family  under  this  arrange- 
ment for  four  or  five  years,  when  John, 
tbe  son,  as  tbe  weight  ot  the  teetiraony 
sbows,  neglected  bis  lather  tu  such  an  ex- 
tent as  caused  him  to  complain;  resulting 
in  tbis  troulile.  In  John's  banding  back  to 
bis  father  tbe  deed,  and  his  leaving  tbe 
premises.  It  la  proper  to  say  that  John's 
vemion  of  the  trouble  la  that  bis  father 
wanted  him  to  support  hia  slater,  and  on 
his  refusal  be  left  the  place  with  tbe  father 
in  poasesaion.  Tbe  father  lived  for  seven 
or  eight  years  after  thia,  and,  being  under 
the  Impreaalon  that  the  re<]elivery  of  tbe 
deed  reinvested  him  with  title,  executed  a 
deed  to  his  aon  Dan  Martin,  baaed  nn  h 
like  conaideratton.  The  laat  aon,  Daniel, 
supported  hIa  father  comtortahly  for  seven 
or  eight  yeara,  and  after  his  father'a  death 
John,  to  whom  the  tlrat  deed  waa  made, 
brougbt  bis  ejectment  to  recover  the  land. 
The  caae  was  trunalerred  to  equity  with- 
out ublectlon,  and  the  deed  to  John 
canceled.  We  thluk  thia  waa  error.  John 
bad  kept  bis  father  for  several  years,  and, 
while  beaurrendered  the  deed  to  hiafather, 
It  did  not  divoat  him  of  title.  The  conaid- 
eratton expreaaed  In  that  conveyance, 
however,  was  discharged  by  the  appellee, 
bis  brother,  under  the  deed  made  to  bim, 
and  made  under  the  belief  that  the  8ur> 
render  of  the  first  conveyance  by  John  re- 
stored the  title  in  ibe  father.  That  be  did 
support  bis  father  is  evident,  and,  as  all 
these  parties  are  In  a  court  ot  equity,  tbe 
chancellor  should  allow  tbe  appellee  tbe 
sum  of  fSO  per  annum  in  addition  to  the 
rent  of  the  land  for  the  time  he  supported 
hia  father,  and  subject  the  land  to  Ita  pay- 


ment. Judgment  reversed,  and  remanded 
fur  proceedings  consistent  with  this  opin- 
ion. 


DaVETAO  v.  ijEILER. 

(Court  of  Appeals  of  KentuOey.    Oct  aa,  1892.) 
Appb^l — Wbioht  of  Evidbhcb — Waivek  op  Va- 

RIANOB  —  RbLBASB  Ot  COSURBTT —  FaILCUB  OF 
COXBIDBRATIOS. 

1.  The  chanoellor'a  Judgment  on  an  issue  of 
fact  will  not  be  reversed  on  appeal,  unless  deariy 
against  the  weight  of  the  evidence. 

2.  In  an  action  by  a  surety  against  his  co- 
surety for  contribution,  where  defendant  pleads 
an  agreement  by  plaintiff  to  exonerate  him  from 
liabihty,  a  variance  between  tbe  allegation  and 

groof  as  to  the  consideration  for  such  agreement 
I  waived  by  failure  to  object  to  such  proof  at 
the  trial. 

3.  Where  an  agreement  1>y  a  surety  to  ex- 
onerate his  cosurety  from  liability  Is  baaed  on  the 
cosurety's  promise  to  l>ecome  a  surety  on  another 
bond,  failure  of  the  cosurety  to  perform  the  prom- 
ise is  snch  a  failure  of  consideration  as  will  r^ 
lease  the  first  surety  from  liability  on  the  agree- 
ment to  exonerate,  and  will  enable  him  to  enforce 
contribution  from  such  cosurety. 

Appeal  from  chancery  court,  Kenton 
county. 

"To  be  officially  reported." 

Action  by  John  Seller  against  Alex  Da- 
veyac  to  enforce  contribution  from  defend- 
ant as  cosurety  on  a  bond.  From  R  judg- 
ment for  plaintiff,  defendant  appeals. 
Affirmed. 

O'Ham  A  Bryan  and  Ballam  d  My- 
era,  for  appellant.  J  as.  P.  Tarrln  and  B. 
F.  GraMlaoa,  for  appellee. 

Bbnnktt,  J.  Tbe  appellant  and  appel- 
lee and  others  were  tbe  Joint  anretlea  of 
Louis  Uiesbauer  to  the  Northern  Bank  ot 
Kentucky,  tor  a  large  sum  of  money. 
Bald  bank  also  bad  a  mortgage  oo  a 
brewery,  situated  In  Covington,  Ky.,  be- 
longing to  Uiesbauer,  to  additionally  se- 
cure said  indebtedneaa.  Gleabuuer  having 
failed  tu  pay  ail  of  said  Indebtedneaa  at 
maturity,  a  auit  was  Inatituted  by  tbe 
bunk  agalnat  him  and  hia  auretlea  to  re- 
cover peraonal  Judgment  for  tbe  unpaid' 
balance,  and  to  enforce  ita  mortgage  lien 
on  said  brewery.  Tbe  brewery  was  oper- 
ated by  the  appellant  and  appellee  as  re- 
ceivers until  it  was  sold  by  the  order  ot 
conrt  to  autlaly  Gieabauer'a  Indebtedness. 
At  tbe  commlaaioner'a  sale  John  Brenner 
bought  it  at  the  price  of  f66,096,  and  exe- 
cuted bonds  for  the  price,  with  tbe  appel- 
lee as  his  surety,  which  bonda  the  com- 
mlaaloner  making  the  aale  accepted  as  » 
compliance  with  the  condition  of  the  judg- 
ment In  that  regard.  The  appellee  and 
Brenner  bad  previously  tu  tbe  aale  agreed 
tu  buy  aaid  brewery  and  run  It  In  copart- 
nerahlp,  and  tbe  purchaae  by  Brenner  waa 
pursuant  to  that  agreement;  and  the  ap- 
pellant, bavlni;  gone  on  Brenner'a  bonda 
as  surety  for  the  price,  waa  to  accommo- 
date matters  In  reference  to  the  anrety- 
ship  that  the  judgment  required  to  be 
taken  on  the  bonds,  (t  turned  out  that 
the  brewery  did  not  sell  for  enongh  to  pay 
said  indebtedueaa,  though  it  waa  thought, 
and  so  stated  by  one  of  the  bank  officers, 
that  it  did;  and  the  bank  thereafter  re- 
covered judgment  against  the  appellee 
and  another  (not  tbe  appellant)  lor  tbe 
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balance.  The  appellee,  havliiK  paM  more 
tban  bis  proportion  ol  tble  Judgment, 
nued  tbe  appellant  for  contribution.  The 
appellant  made  defense  to  the  action 
upon  the  grtuind  that  the  apppllee  had, 
for  a  valuable  eoneilderatlon,  agreed,  as 
far  as  the  appellant  was  concerned,  to 
«Ksnme  the  payment  of  all  ofsaldGies- 
t>aner'B  indebtedne88,and  to  lademnify  the 
-appellant  ap^alnst  loss  of  any  kind  by 
i-easun  of  his  being  a  cosurety  on  said 
notes.  The  answer  Rets  up  three  con- 
siderations for  tbis  agreement,  namely: 
J'list,  that  appellee  was  to  buy  the  brew- 
ery, and  the  appellant  was  to  assist  in 
procuring  the  appellee  an  eligible  part- 
ner; second,  that  the  appellant  was  not 
to  bid  on  the  property  at  the  com- 
mlf-Bloner's  sale;  third,  that  appellant 
was  to  Hurrender  to  the  appellee  certain 
bank  stock  that  had  been  asslKned  to 
blm  by  Giesbauer  as  collateral  security. 
The  foreKolng  were,  according  to  the  an- 
.fiwer,  the  only  considerations  for  the 
agreement.  The  reply  denied  In  toto  the 
allegations  of  the  answer.  Upon  that 
issue  evidence  was  taken  and  heard  pro 
and  con,  the  appellee  swearing,  and  being 
■supported  in  whole  or  In  part  by  disinter- 
ested witnesses,  that  no  such  agreement 
was  ever  made  or  contemplated  by  blm. 
■On  the  other  hand,  the  appellant  swore, 
and  was  supported  by  other  witnesses, 
that  such  was  the  agreement  between 
the  appellee  and  himself;  so,  upon  the 
issue  as  presented  by  the  pleading,  there 
was  clear  and  positive  proof  to  sustain 
-either  side,  and  the  chancellor's  Judgment 
therein  cannot  be  reversed  by  us,  because, 
the  issue  being  purely  a  question  ol  fact, 
the  ehaucellor'H  ]udgm<>nt  thereon  cannot 
^e  disturbed  unless  it  is  clearly  against 
the  weight  of  the  evidence.  Itserveano 
4;ood  purpoHe  to  detail  the  evidence:  the 
chancellor  has  done  that  in  a  full  and 
clear  opinion.  It  is  sufficient  to  say  that 
M-e  cannot  say  that  his  judgment  upon 
the  iHsue  formed  by  the  plenCing  la 
against  tlie  weight  of  evidence. 

But,  when  th»  appellant  gave  his  depo- 
flitlon,  he  produced  a  writing  signed  by 
the  appelleeon  thesame  day,  but  after  the 
bonds  were  executed  for  the  price  of  the 
brewery  and  accepted  by  the  commissioner 
making  the  sale,  obligating  the  appellee. 
In  eonnideration  ol  the  appellant's  having 
aigned  the  bonds  as  the  surety  of  Brenner 
tor  the  price  of  the  brewery,  "and  for 
other  good  and  sufflclent  conaideratlona." 
to  Indemnify  the  appellant  against  an.v 
loss  on  account  of  his  being  Glesliauer's 
flurety.  The  only  consideration  expressed 
In  raid  writing  for  the  agreement  Is  the 
signing  of  tliese  bonds  as  one  of  the 
auretles  of  Brenner.  The  expression, 
"tor  other  good  and  sufficient  consldera- 
ti'iuH,"  expresses  no  consideration:  for. 
the  considerntion  being  traversed,  the 
burden,  so  far  as  that  expresHion  Is  con- 
cerned, would  be  upon  the  plaintiff.  Then 
the  only  expreused  consideration  in  said 
writing  for  the  agreement  is  that  the  ap- 
pellant had  signed  said  bonds  as  the  sure- 
ty  of  Brenner.    Now,  this  consideration  Is 


not  that  set  op  In  the  answer;  it  Is 
wholly  distinct  from  and  additinnal  to 
that  set  up  in  the  answer;  ami  the  agree- 
ment Net  up  In  the  answer,  there  being  no 
allegation  that  it  wad  in  writing,  mnat 
be  considered  as  being  verbal.  But  tbe 
question  as  to  whether  or  tiot  tbe  writ- 
ing can  be  Introduced  under  tbe  allega- 
tions of  the  answer,  because  of  the  vari- 
ance between  the  allegations  and  pruof, 
— the  answer  being  npon  a  verbal  agree- 
ment and  tbe  agreement  offered  in  evi- 
dence being  in  writing,  and  not  the  same 
as  the  alleged  agreement  in  the  answer, — 
may  be  waived;  becauKe  that  agreement 
was  admitted  in  evidence,  and  proof  was 
beard  pro  and  con  in  reference  to  the  con- 
sideration mentioned  in  the  agreement, 
and  the  court  held  that  there  was  no  con- 
sideration. Now  the  evidence  Is  conclu- 
sive that  the  appellant  never  signed  tbe 
bonds  given  by  Brenner, as  his  surety, and 
that  the  writing  was  signed  by  tbe  appel- 
lant after  Brenner  had  given  the  bonds  to 
the  commissioner  with  the  appellee  as 
surety,  and  the  commissioner  had  accept- 
ed the  same;,  also,  tbe  appellee  nwears 
that  he  was  induced  to  sign  the  writing, 
the  appellant  belngpresent,  at  the  request 
of  his  lawyer,  who  told  blm  that  it  was 
a  mere  matter  of  form,  and  he  would  not 
be  bound  upon  It.  A  disinterested  wit- 
ness who  was  present  corroborates  in 
full  the  appellee.  It  is  trne  the  appellant 
and  tbe  attorney  referred  to  contradict 
these  statements;  but,  the  chancellor 
having  passed  upon  the  evidence,  we 
must  let  his  judgment  stand.  The  appel- 
lant says,  however,  that  on  the  occasion 
of  the  signing  of  the  bonds  to  the  com- 
missioner he  was  there  and  ready  to  sign 
them;  bat  he  does  not  say  that  he  ten- 
dered his  serviees  to  sign  them  In  accord- 
ance with  the  agreement,  but  be  stood  by 
and  saw,  without  offering  bis  services,  a 
different  arrangement  made,  which  let 
him  out  of  all  liability  on  account  of  said 
matter,  and  left  him,  as  to  bis  obligation 
as  one  of  the  sureties  of  Giesbaner,  pre- 
cisely where  he  was  before,  and  tbe  appel- 
lee's condition  In  no  wise  bettered  by  any 
act  or  omission  of  his:  so  it  wonld  seem 
entirely  unconscionable  to  allow  blm  to 
profit  by  the  loss  of  the  appellee.  But  be 
this  as  it  may,  it  Is  a  fact  that  tbe  ques- 
tions of  fact  in  reference  to  these  matters 
were  decided  by  the  chancellor,  and  bis 
judgment  must  stand. 

The  only  legal  question  urged  by  the  ap- 
pellant that  we  deem  necessary  to  notice 
Is  that  the  court  could  not  bear  evidence 
upon  the  question  of  "no  con8idera*lon,'' 
because  tbe  consideration  was  a  promise 
for  a  promise.  But  itseems  to  us  that  the 
agreement,  if  made.  Is  to  the  effect  that 
each  party  should  perform  certain  things, 
and  the  failure  of  either  party  to  perform 
his  part  of  the  agreement  wonld  be  aucb 
failure  of  consideration  as  would  be  avail- 
able to  the  otiier  party  in  an  effort  to 
get  rid  of  his  obligation;  or,  if  one  party 
had  not  in  fact  agreed,  etc.,  tbe  plea  of 
"no  considerntion "  wonld  He. 

The  Judgment  is  affirmed.   • 
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lotsprich. 

{Court  cf  Appeals  of  Kentucky.   Oct.  28,  1892.) 

GosroBATB  Contracts  with  UrricERS  —  IUtifi- 

CATiox — Compromise. 

1.  A  contract  was  entered  into  Tietween  the 
preadent  of  a  coal  company  and  a  director,  with- 
out authority  from  the  board  of  directors,  and 
Trb«»n  no  sncli  power  was  vested  in  the  president, 
obligating  the  company  to  deliver  to  the  director, 
an  order^  a  specified  amount  of  coal  during  the 
year,  at  specified  prices.  Afterwards  another 
contract  was  made,  by  which  the  preirident 
agreed  to  deliver  to  the  director's  order  a  suflB- 
cieut  amount  of  coal  to  pay  off  his  individual 
debt  to  such  director.  Hdd,  that  a  subsequent 
contract  entered  into  by  the  board  of  directors, 
ratifying  the  two  previous  contracts,  but  ppovld- 
ing  that  the  failure  of  the  company  to  fill  orders 
promptiy  should  not  operate  as  a  breach  of  the 
contract,  and  that  an  order  not  filled  in  30  days 
should  be  canceled,  was  not  only  a  ratification  of 
thit  prior  contracts,  bnt  also  a  settlement  and 
compromise  of  all  matters  in  regard  to  delivery 
of  coal  up  to  that  time,  and  that  consequently  the 
director  could  not  recover  from  the  company  for 
failnre  to  fill  orders  onder  the  two  origmal  con- 
tracts. 

2.  A  Fedtal  In  the  contract  of  ratification 
directing  the  agents  of  the  company  to  fill  the 
director  s  orders  for  coal  "withiu  the  time  stated" 
in  the  two  original  contracts,  will  be  rejected  as 
snrplusagp  and  as  meaningless,  where  it  appears 
diat  the  time  for  delivery  under  the  original  con- 
tracts had  already  passed  when  the  ratification 
contract  was  executed. 

3.  In  construing  a  contract  between  ofllcer* 
of  a  corporation,  by  which  a  corporate  liability  Is 
attempted  to  be  created  in  favor  of  one  of  them, 
that  ci>n.stmction  should  be  placed  on  its  terms 
most  favorable  to  the  corporation,  particnlarly 
when  the  evidence  shows  that  corporate  proper^ 
is  being  used  by  reason  of  the  contract  to  pay  an 
indiTidnal  debt  of  one  officer  to  the  other. 

Appeal  from  cuart  ot  common  pleas, 
Whitley  count.v. 

"Not  to  be  officially  reported. " 

Action  by  A.  W.  Lntspelch  aKainst  the 
Main  JelHco  Monntaln  Coal  Company  f<jr 
breacli  of  contract.  From  a  jndgment  In 
plaintiff's  favor,  defendant  appeals.  Re- 
▼ereed. 

W.  O.  HHTrta,  Rotel  Vfelssloger,  and  A/. 
E.  Thornton,  for  appellant.  Fowler  & 
Fowler.  J.  W.  Aleom,  and  HUl  df  Denham, 
for  appellee. 

Prtor,  J.  The  appellee,  A.  W.  Lots- 
pelch,  made,  an  he  alleges  In  fals  petition, 
thrtw  contracts  witb  the  appellant,  the 
Main  Jellico  Mountain  Coal  Company,  by 
the  terms  of  which,  in  consideration  that 
be  -vroukl  act  as  agent  In  the  sale  of  the 
company's  coal,  they  would  place  upon 
the  cars  and  ship,  as  ordered,  coal  at  cer- 
tain prices.  The  contracts  are  here  set 
forth : 

"Kensee,  Whitley  county,  Ky.,  June  26, 
IRNtt.  Contract  between  A.  W.  Lots- 
pelcb,  of  Uamhlln  county,  Tenn.,  of  the 
firHt  part,  and  Main  Jellico  Mt.  (,'oal  Com- 
pany, of  Kensee,  Whitley  county,  Ky., 
of  the  second  part,  witness:  That,  for 
and  in  consideration  of  the  party  of  the 
first  part  agreeing  to  act  as  agent  and 
use  due  diligence  in  the  sale  ot  the  Main 
lelliro  Mt.  Coel  Company's  coal,  they,  the 
party  of  the  second  part,  have  this  day 
bargained  and  sold,  and  do  agree  to  ship 
as  ordered,  600  cars,  or  say  10.000  tons, 
of  cual  per  year,  at  the  following  prices 


per  ton,  f.  o.  b.  at  the  mines:  Lump, 
all  the  year,  and  to  all  points,  at  $1.26 
per  ton,  except  between  Union  and  Cleve- 
land, Tenn.,  and  Warm  Springs,  N.  C, 
from  Sept.  1st  till  ApHl  Ist,  at  $1.85. 
Steam  coal,  to  all  points,  at  90  cents. 
Lump  for  stocking  purposes,  in  May, 
Jane,  and  July,  at  $1.15  per  ton.  A.  W. 
Lotspetch  to  have  exclusive  sale  of  second 
party's  coal  In  East  Tennessee  above 
Knoxville,  in  Virginia,  North  and  Sontb 
Carolina,  and  to  sell  In  other  terrltor,v. 
This  contract  to  bnld  good  three  years 
from  date.    M.  E.  Thornton,  President. 

A.  W.  LOTSPBICH." 

"Morristown,  Tenn.,  Nov.  12,  1886.  I 
have  received  from  A.  W.  Lotspelcb, 
through  the  Lookout  Bank  of  Morris- 
town,  the  sum  of  four  thousand  two  hun- 
dred and  ten  65-100  dollars,  for  which  I  am 
to  ship  him  and  to  his  order  coal  to  the 
amount,  to  cover  as  he  may  order  it. 
And  the  said  Lotspelcb  is  to  make  a  de- 
posit of  all  his  collections  In  said  bank  to 
meet  said  note.  And  the  said  Lotspelcb 
to  sell  the  coal  as  a  dealer  would  above 
the  quotations  furnished  by  the  Southern 
Coal  Company.  Should  the  said  Lots- 
pelcb send  orders  to  the  amount  of  Ave 
cars  per  day,  the  same  will  be  filled  as 
far  as  1  can  get  cars,  regardless  of  other 
orders.    M.E.Thornton.    Accepted:    A. 

W.  IjOTSPBICH." 

Writlngof  Mays,  1887: 

"  Whereas,  on  the  26th  day  of  Jnne,  1886, 
M.  K.  Thornton,  president  Main  Jellico 
Mountain  Toal  Company,  for  and  on  be- 
half of  said  company,  for  the  purpose  of 
introducing  Into  the  markets  of  East  Ten- 
nessee and  Western  North  Carolina  the 
products  ot  the  mines  of  this  company, 
made  with  A.  W.  Lotspelch,  of  Morris- 
town,  Tenn.,  a  written  contract,  which  is 
as  follows,  to  wit:  [Here  follows  copy 
of  contract  set  out  above.]  And  whereas, 
afterwards,  to  wit,  on  the  I2th  day  of  No- 
vember. 18S6,  he,  the  said  president  of  the 
Main  Jellico  Mountain  Coal  Company, 
made  with  said  Lotspelch  an  adilltlonal 
contract  to  fcrnisb  as  many  as,  Are  car 
loads  per  da.v  for  a  certain  period,  to 
cover  a  fixed  liability  upon  his  order, 
which  was  reduced  to  writing,  and  is  as 
follows:  [Here  follows  copy  of  addition- 
al contract  above  set  out.]  And  whereas, 
there  has  been  recently  a  strike  among 
the  miners  in  the  mines  of  this  company, 
thus  deranging  the  operations  of  the  com- 
pany, whereby  the  company  was  rendered 
unable  to  fill  the  orders  of  said  Lotspelch 
nnder  said  contract.  And  whereas.  In 
adjusting  the  dlf&cnlties  with  the  miners, 
and  preparing  to  resume  work,  sach  ex- 
penses have  been  Incurred  and  will  be  In- 
curred as  will  necessarily  increase  the  cost 
of  mining  and  preparing  the  coal  for  mar- 
ket. And  whereas,  said  LotKpeicb,  In 
view  of  the  premises,  has  agreed,  and,  be- 
ing now  present,  doth  agree  and  cotisent, 
to  BO  modify  said  two  contracts  as  to  put 
the  price  of  lump  coal  at  $1.30,  and  the 
price  of  steam  coal  at  $1,  per  ton  the  year 
round  on  board  the  cars  f.  o.  b. :  Now, 
therefore,  the  board  of  directors  of  the 
Main  Jellico  Mountain  Coal  Company,  ap- 
preciating the  Importance  and  advantage 
to  the  company  of  having  said  Lotspelch 
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contitiae  to  canvass  in  East  Tennessee 
and  Western  North  Carolina,  and  solicit 
purciiiiMea  fur  the  products  of  the  Mutn 
Jeliico  Mountain  Coal  Company,  doth  ap- 
prove and  ratify  said  two  contracts,  and 
doth  order  the  BKeuts  and  oOicers  of  tlie 
company  to  Oil  the  orders  of  said  Lots- 
peich  for  coal  to  the  number  ot  car  loadn 
and  within  tlie  time  stated  in  said  two 
contracts,  but  nt  the  prices  as  fixed  in  the 
moditiRd  aKreement  of  the  parties  as  here- 
inbefore stated.  It  is  understood,  how- 
ever, that,  in  case  the  company  is  actnal- 
.ly  unable  for  any  reason  to  fill  such 
order  or  orders,  its  failure  to  fill  such  or- 
der or  orders  at  thetime  shall  not  operate 
as  a  breach  of  this  contract.  It  beinu  dis- 
tinctly understood  that  said  Lotspeich  is 
to  matte  faiti  orders  as  refinlar  as  possible. 
In  case  an  order  cannot  be  fille<l  in  thirty 
days.  It  shall  be  considered  as  canceled: 
and  said  Lotspeich  Is  to  pay  by  the  lOtb 
of  each  month  for  all  coal  sold  and.  deliv- 
ered upon  his  order  dnrinK  the  preceding 
month,  sncb  payments  to  be  made  to  the 
Lookout  Bank,  at  Morristown,  until  the 
note  on  which  said  Lotspeich  is  surety  is 
paid  or  otherwise  secured,  and  after  that 
time  to  the  treasurer  ot  said  company,  at 
Kensee,  Ky.;  this  contract  to  terminate 
at  the  end  ot  three  years  from  the  26tb  of 
June.  l^SA." 

The  plalntitr  claims  that  the  coal  was 
not  dulivered  as  agreed  upon,  and  that 
various  sales  had  been  made  by  him 
In  excess  of  the  price  he  was  to  par, 
and  that  the  difference  In  the  price  to 
be  paid  by  him  and  the  market  price 
ot  the  coal  in  the  cars  where  defendant 
was  to  place  it  entitled  him  to  recover 
921,680.  He  did  recover  the  sum  ot  fS.OOO 
and  his  costs,  nnder  an  instruction  to  the 
effect  that,  if  the  Jury  believed  from  the 
evidence  that  at'  any  time  between  the 
2»tb  of  June,  1886,  and  the  12th  of  Novem- 
ber, 1886,  the  plaintiff  ordered  defendant 
to  ship  to  him  any  coal,  and  that  defend- 
ant failed  to  ship  the  coal  so  ordered,  they 
would  find  forthe  plaintifl  In  damages  the 
dirferenfe  between  the  market  piice  of 
coal  on  board  the  cars  at  Kensee  and  the 
contract  price  as  specified  in  the  agree- 
ment of  June  26, 1886.  As  to  the  coal  to 
be  delivered  between  the  12tb  of  Novem- 
ber, 1886,  and  the  3d  of  May,  1887,  under 
contract  of  12th  of  November.  1886,  a  like 
Instruction  was  given,  with  this  excep- 
tion: "That,  if  the  defendant  was  unable 
to  procure  cars  In  which  to  make  the 
shipment  of  coal,  they  will  not  allow  the 
plaintiff  anything  for  any  orders  not  filled 
tor  that  reason."  The  difference  In  the 
two  Instructions  was  caused  by  the  con- 
dition annexed  to  the  contract  of  Novem- 
ber 12, 18S6.  that  i»  not  found  in  the.  con- 
tract of  June  26, 1886  The  defense  to  the 
recovery  seems  to  have  been  baned  on  the 
ground  that  the  company  bad  either  com- 
piled with  its  contract  or  bad  an  excuse 
for  its  failure  to  comply,  and  for  the  ad- 
ditional reason  that  the  contracts  were 
not  binding  on  the  company  because  of 
the  want  ot  authority  on  the  part  ot 
Thornton,  as  president,  to  make  them. 
An  amended  answer  was  offered  to  be 
filed,  alleging  that  the  agreement  of  the 
8d  of  May,  1887,  was  not  only  a  ratifica- 


tion of  the  acts  of  Tbomton,  the  presi- 
dent ot  the  company,  but  a  settlement 
and  compromise  of  all  matters  in  regard 
to  the  delivering  of  the  coal  up  to  that 
date,  with  tlin  right  of  the  company  to 
comply  with  Its  contracts  made  previ- 
ously, by  delivering  coal  upon  the  orders 
of  Lotspeich,  and  upon  the  terms  and  con- 
ditions set  forth  in  the  writing  of  May  8. 
1887.  The  filing  of  his  amendment  was 
refused  to  the  extent  it  set  np  this  defense, 
on  the  ground  that  it  was  inconsistent 
with  tlic  defense  In  the  original  answer. 
Whether  that  part  of  the  answer  is  now 
to  be  considered  a  part  of  the  record  is 
Immaterial.  If  such  was  the  construction 
to  be  given  these  contracts,  the  court  be- 
low should  have  permitted  the  amend- 
ment filed.  On  the  same  day  that  the  ap- 
pellee, who  was  a  director  in  the  corpora- 
tion, made  his  con'ract  with  Thornton, 
Dupont  was  displaced  as  president  of  the 
corporation,  and  Thornton  elected  In  bis 
■tead.  Thornton  also  on  that  day  pur- 
chased of  the  appellee  63  shares  of  stock 
owned  by  the  latter  In  the  corporation, 
and  the  two,  president  and  director,  made 
the  rnntract  of  June  26,  1886,  without  the 
authority  of  the  board,  and  when  no 
such  right  was  vested  in  the  president  by 
any  provision  of  the  corporate  grant.  On 
the  10th  of  November  following,  less  than 
five  months  after  this  contract  had  been 
entiered  into,  Thornton  and  his  wife  bor- 
rowed of  the  Lookout  Bank  of  Morris- 
town  $4,210.55,  payable  in  six  months 
from  the  date  of  the  loan.  The  paper 
was  made  payable  to  the  appellee,  and  in- 
dorsed by  bini.  In  two  days  after  this 
loan  had  been  made,  vis.,  on  the  12tb  of 
November,  1886,  Lotspeich  (tbe  appellee) 
took  tbe  writing  termed  a  contract  hy 
the  company  from  Thornton,  by  which 
the  latter  (Thornton)  agreed  to  deliver 
to  the  appellee  or  his  order  coal  sufficient 
in  amount  to  pay  off  this  individual  debt, 
and  the  appellee  was  to  make  deposits  of 
the  amount  collected  from  tbe  sales  of 
this  coal  in  this  bank  in  order  to  meet  tbe 
debt  when  due.  Thornton  acknowledges 
the  receipt  ot  this  money  from  the  appellee, 
who  was  the  payee,  and  who  bad  in- 
dorsed It,  and,  as  the  proof  conduces  to 
show,  used  this  money  in  buying  np  shares 
in  this  corporation,  and  In  paying  tbe 
appellee  tor  stock  he  bad  purchased  of 
blm.  The  paper  on  its  face  shows  it  to  t>e 
an  individual  transaction,  with  which  the 
corporation  was  not  connected,  and  that 
the  appellee  and  Thornton  were  contract- 
ing to  advance  their  own  Individual  inter- 
ests, and  not  the  Interest  of  the  corpora- 
tion. The  contract  of  November  12,  1886. 
was  not  signed  by  Thornton  as  presi- 
dent, and  the  appellee,  a  director  of  the 
corporation,  did  not  resign  bis  office  un- 
til jnst  before  what  is  termed  the  "ratifi- 
cation agreement"  was  entered  into;  and 
the  question  is,  what  construction  is  to  b» 
placed  on  that  agreement? 

If  the  views  ot  counsel  lor  the  appellee 
are  to  prevail,  the  corporation  ratified  two 
contracts  that  would  Involve  a  liability  ot 
many  thousand  dollars,  and  one  of  those 
contracts,  based  upon  an  agreement  be- 
tween Thorntonand  the  appellee,  by  which 
the<:orporatlou  assumes  to  pay  tbe  bank 
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debt  of  a  director  with  Its  own  coal,  and 
farther  afcrees  to  pay  ddinages  because  the 
debt  wua  aut  puld  by  tbe  delivery  uf  the 
coal,  aa  Thornton  agreed.  There  may  be 
some  reason  for  flxtng  a  liability  because 
of  the  contract  ot  the  26tb  of  June,  1S86, 
aa  the  nianagpr  ot  the  corporation  deliv- 
ered coal  under  It.  but  at  last  this  case 
aa  now  preui'nted  must  depend  un  the  con- 
struction of  the  ratification  contract  made 
by  the  board  of  these  cnutructs  on  the 
3d  of  May.  1887.  The  time  for  flillng  the 
ordera  of  tbe  appellee  from  the  date  of  the 
twu  contracts  np  to  the  8d  of  May  had 
pasaed.  and  'the  recital  that  the  board 
"doth  approve  and  ratify  tbe  two  con- 
tracts, and  doth  order  tbe  agents  and  offl- 
cpra  of  the  company  to  fill  the  orders  of 
Raid  Lotspelch  fur  coal  to  the  number 
of  car  loads,  and  within  the  time,  stated 
In  said  two  contrncts,  but  at  the  prices  as 
fixed  in  tbe  modified  agreeojent."  etc,  is 
mere  sarplusage,  without  meaning,  and 
reqniring  the  agents  to  do  tbat  which 
was  Impossible  tor  them  to  do,  an  the  time 
tor  «lelivery  had  passed.  Under  this  mod- 
ified agreement.  It  the  company  was  una- 
ble to  Hil  the  ordei-s.  its  failure  to  fill  such 
ordeni  at  tbe  time  was  not  to  operate  as 
a  breach.  It  being  distinctly  understood 
tbat  tbe  appellee  was  to  make  his  orders 
aa  regularly  as  possible.  It  had  the  right 
to  comply  after  the  3d  of  May  by  fill- 
ing tbe  orders  ot  tbe  appellee  as  therein 
provided,  and  there  Is  no  valid  reason  for 
pladng  sach  a  constrnction  on  these  writ- 
ingaaa  would  evidence  either  a  total  disre- 
gard ot  the  interests  ot  the  corporation 
or  a  want  ot  capacity  to  contract  In  its 
behalf.  The  pleadings  do  not  present  the 
qneatlon  ot  fraud  by  way  of  defense,  but 
nevertheless,  in  construing  a  contract 
made  between  offlcern  ot  a  corporation, 
by  wblcb  a  corporate  liability  is  at- 
tempted to  be  created  to  tbe  one  officer 
or  tbe  other,  that  construction  Rhouid  be 
placed  on  Its  terms  most  favorable  to  tbe 
corporation:  and  particularly  when  tbe 
great  weight  ot  tbe  evidence,  and  In  tact 
all  ot  it,  shows  that  corporate  property 
was  being  nsed,  by  reason  of  this  con- 
tract, to  pa.v  an  Individual  debt  of  one 
■lirector  to  the  other.  It  may  be  said 
that  the  contract  of  the  8d  of  May,  by 
which  the  appellee  agreed  to  advance  the 
price,  was  an  assumption  ot  both  obliga- 
tions, with  a  full  Icnonledgeby  tbe  board 
ot  tbe  character  ot  tbe  transactions:  but 
a  careful  review  of  the  testimony  connect- 
ed with  tbe  contract  of  May  3(1  clearly  in- 
dicates a  Btin  farther  effort  on  the  part  of 
the  two  contracting  members  to  make 
the  corporation  liable  for  tbetr  individual 
undertalcings.  It  follows  that  instruction 
No.  1  was  erroneous,  because  no  obligation 
exl«ited  on  the  part  of  the  corporation 
to  deliver  coal  between  the  2Ath  of  June 
and  the  12th  of  November,  and  rorthename 
reason  Instruction  No.  2  wuseiToneoiio,  as 
there  was  no  obligation  to  deliver  the 
coal  on  the  part  of  the  corporation  be- 
tween tbe  I2th  of  November,  J8St>,  and  the 
3d  ot  May,  1887.  The  contract  ot  tiie  12tb 
of  November,  1886,  was  purely  personal, 
and  made  to  indemnify  the  appellee  as 
the  indorser  of  Thornton  and  wife  on 
the  note  to  the  banls.    When  this  note 


was  paid  ott  by  tbe  payors,  tbe  obligation 
ceased  to  exist.  Tbe  note  even  bound 
the  separate  estate  ot  the  wife  for  its 
payment,  and  there  U  no  escape  from  tbe 
conclusion  tbat  the  corporation  was  in 
no  wise  bound  for  It.  We  are  not  an- 
mindful  ot  tbe  tact  that  the  appellee  saya 
Thornton  told  him  that  the  money  was 
used  to  build  houses  for  tbe  corporation, 
but  this  Is  inconsistent  with  the  entire 
transaction  evidenced  by  the  writing,  and- 
by  the  testimony  tbat  is  competent  on 
that  issue.  What  Thornton  said  could 
only  be  competent  to  contradict  him, 
and  not  to  show  tbat  this  money  was 
actually  used  in  tbat  way.  This  entire 
case  should  be  retried,  with  leave  to  tbe 
appellant  to  amend  its  pleadings,  and  tbe 
further  leave  to  file  the  amended  answer. 
As  the  record  is  now  presented,  there  can 
be  no  recovery  on  the  contract  of  Novem- 
ber. 1886,  by  reason  of  the  ratification  of- 
theSd  of  May,  1887.  There  was  no  con- 
sideration tor  it,  or  power  on  the  part  ot 
the  board  to  assume  it,  for  it  is  evident 
that  the  obligation  on  the  part  ot  tbe  cor- 
poration to  comply  with  that  contract 
was  based  on  the  tact  tbat  both  Thorn- 
ton and  the  appellee  represented  it  aa  a 
corporate  liability.  The  ]ndgment  below 
Is  reversed,  and  cause  remanded,  with 
directions  to  set  aside  tbe  Jndgraent  and 
grant  the  appellant  a  new  trial,  and  tor 
proceedings  consistent  with  this  opinion. 
There  were  some  objections  urged  as  ta 
the  want  of  a  complete  bill  of  evidence. 
There  is  enough  in  the  record  to  show 
that  the  instructions  were  necessarily  er- 
roneous. 


ToURtiMRS  V.  Brisbb  et  «/. 

(Court  of  AppecUt  of  Kentiuku-    Oct.  32, 188B.) 
HoMESTKAD— Exemption  of  Aimoinino  Lot. 

1.  Under  Oen.  St  c.  88,  art.  13,  i  10,  which' 
exempts  from  coercive  sale  land  not  exceeding 
$1,000  In  value,  occupied  by  the  debtor  as  a 
homestead,  a  debtor  who  has  for  many  yean 
occupied  a  lot  as  a  homestead  cannot  claim  aa 
exempt  an  adjoininfr  lot,  which  he  had  leased- 
to  tenants  during  all  tliis  time,  and  whidt  he 
had  never  occupied  or  claimed  as  a  homestead' 
until  after  tbe  debt  in  question  was  created, 
and  after  the  action  to  recovw  judgment  there- 
for was  begun,  and  prooeM  actually  served  on- 
him. 

2.  Tbe  fact  that  the  debtor  had  voluntarily 
created  liens  on  bis  homestead  lot  prior  to  the 
indebtedness  in  question  does  not  enable  him. 
to  claim  tbe  adjoining  lot  as  a  horaesti-ad,  since 
the  presumption  is  that  credit  was  K>ven  him- 
on  the  faitn  tbat  such  adjoining  lot  was  free 
from  his  homestead  right,  never  having  been- 
previously  occupied  by  him  as  such. 

Appeal  from  chancery  court,  Kenton 
county. 

"  To  be  officially  reported. " 

Action  by  J.  T.  Tohermes  against  John 
Belaer  and  another  to  Bubjp.:t  land  to  the 
Hen  of  a  Judgment.  From  a  jndgraent  in^ 
detendanta'  favor,  plain  tilt  appeals.  Re- 
versed. 

OrtHBdo  P.  Schmidt,  tor  appellant. 
Jtih.P.  Tarvin,  tor  appellees. 

Lewis,  J.  About  the  year  1S72  appellee 
Beiser  became  owner  ot  two  distinct  lots- 
ot  land  in  Central  Covington,  numbered  35- 
and  36.    Upon  tbe  last  named  he  erected 
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a  dwelling  huDse,  and  occupied  It  witb  his 
family,  and  upon  the  flrat  he  alau  erected 
a  dwelliuK  huuee,  afterwards  occDp!ed  by 
tenants,  from  whom  be  received  rent. 
Upon  lot  86  there  were  created  Hens  for 
about  91,700,— full  value  of  It:  and  when 
thU  litigation  commenced  there  was  also 
a  mortgage  Hen  In  favor  ct  Dudley  npoD 
lot  35,  though  not  for  Its  full  value.  Prior 
to  December  27,  1888,  appellee  Belter  be- 
came Indebted  to  appellant,  Tohermes, 
about  the  sum  of  f235,  for  which  an 
action  was  Instituted  early  in  December, 
18SS,  auil  judgment  rendered  at  the  ensu- 
ing January  term.  Upon  that  Judgment 
execution  was  Issued  and  levied  upon 
lot  85,  and  at  the  sale  made  In  pur- 
suance of  such  levy  appellant,  Tohermes, 
became  purchaser  at  the  amount  of  his 
Judgment.  Soon  thereafter  he  commenced 
this  action  In  equity,  malting  the  mort- 
gagee, Dudley,  a  party,  for  the.pnrpose  of 
subjecting  lot  85  to  pay  first  the  Dudley 
debt,  the  superiority  of  whose  lien  was 
conceded,  and  then  to  satisfy  his  debt. 
But  by  tbe  Judgment  appealed  from  the 
proceeds  of  sale  of  lot  85  which  had  been 
previously  made  by  commissioners  of 
court,  were  applied,  so  far  as  necessary, 
to  pay  Dudley,  and  the  residue,  instead  of 
being  applied  to  pay  tbe  debt  of  appel- 
lant, was  directed  to  be  paid  to  appellee 
Belser,  the  debtor.  Payment  of  such 
rfsidue  to  bim,  instead  of  appellant,  bis 
■creditor,  was  adjudged  by  tbe  lower 
court  upon  tbe  theory  he  bad  u  home- 
stead right  In  lot  35  that  was  subordinate 
■only  to  the  mortgage  lien  nf  Dudley,  vol- 
untarily created  by  bim.  Section  10,  art. 
13,  c.  88,  Gen.  St.,  provides.  In  substance, 
that  before  a  coercive  sale  of  land  occu- 
pied as  a  homestead,  such  part  thereof  as 
the  defendant  may  select,  not  exceeding 
^1,000  in  value,  shall  be  set  apart  to  him  ; 
and  by  section  12  It  Is  provided  that,  In 
i^ase  land  so  occupied  as  a  homestead  by 
tbe  defendant,  yet  subject  to  coercive  sale, 
aball  exceed  in  value  f  1,000,  and  be  not 
divisible  without  diminution  of  Its  value, 
tbe  proceeds  of  Huch  sale  tct  tbe  value  of 
4|1,0()0  shall  be  flrat,  and  to  exclusion  of 
the  creditors'  demand,  paid  tn  the  debtor. 
It  has  been  held  by  this  court  that  a 
■debtor  may  select  any  part  of  a  tract  of 
land  occupied  by  him  as  a  bometitead, 
which  be  desires  to  be  exempted  from 
coercive  sale,  even  though  tbe  dwelling 
bouse  be  ou  tbe  part  not  so  selected  and 
retained  for  a  boniesteari ;  and  a  debtor 
may  even  voluntarily  sell  off  that  part  of 
his  land  upon  which  the  dwelling  house  Is 
situated,  retHlnlug  a  liomestead  right  In 
tbe  remainder,  though  there  be  at  tbe  time 
no  dwelling  house  on  It.  But  In  this  case 
the  debtor  selected  and  occupied  as  a 
homestead  for  many  years  lot  8G,  worth 
over  $1,000,  which  was  distinct  from  lot 
So,  that  be  bad  continued  to  lease  to  ten- 
ants for  about  an  equal  length  of  time, 
never  at  any  time  occupying  or  claiming 
It  as  bis  liomestead,  until  December  27, 
1SS8,  when  be  moved  Into  It,  after  appel- 
lant's debt  was  created,  and  after  the  ac- 
tum to  recover  Judgment  therefor  was  In- 
stituted and  process  thereon  actually 
served  on  bim.  Tbe  fact  he  had  volun- 
tarily created   liens  on  lot  30  prior  to  his 


indebtedness  to  appellant  does  not  cliange 
the  legal  aspect  of  the  case,  for  it  Is  to  be 
presumed  credit  was  given  to  him  by  ap- 
pellant upon  the  faith  that  lot  No.  35  was 
entirely  free  from  his  homestead  rlKbt, 
never  having  been  previously  occupied  by 
him  as  sucb ;  and  he  did  not  In  law  or  fact 
have  any  homestead  right  or  interest 
whatever  in  lot  35  at  the  time  bis  Indebt- 
edness to  appellant  was  created.  Nor  did 
appellant,  so  far  as  this  record  shows, 
have  actual  notice  of  tbe  Incnmbrnnce  un 
lot  36,  even  If  such  notice  could  afleil  bim. 
To  permit  a  dei>tor  to  soli  and  remove 
from  one  lot  or  distinct  tract  of  land 
worth  more  than  fl,000,  and  for  many 
years  claimed  and  occupied  as  bis  only 
homestead,  and  to  remove  to  and  claim 
as  such  homestead  anot  ler  lot  or  distinct 
tract  that  was  subject  to  his  debts  at  the 
time  they  wpre  created,  never  was  intend- 
ed by  the  legislature,  and  would  nITord 
facility  for  fraud  and  bad  faith  never  con- 
templated. The  Judgment  is  reversed, 
and  cause  remanded,  with  dlrectluDS  to 
apply  the  proceeds  of  lot  86,  onw  in  dis- 
pute, towards  payment  of  appeliaot'a 
debt. 


McDebmott  v.  Kbntdokt  Cknt.  Rt.  C3o. 
(Court  of  Appeals  of  Kentucky.  Oct  88, 1898.) 
Nbouobnce — Trbbpabser  in  Railboao  Yajui — 

INFAST. 

Failure  to  give  wamlnr  of  the  approach 

of  a  backing  engine  in  a  railroaa  yard,  or  to 
have  a  person  in  position  to  see  the  track  ahead 
of  it,  is  not  such  negligence  as  will  render  the 
company  liable  to  a  trespasser  in  the  jrard  for 
an  injury  caused  by  being  run  over  by  such  en- 
gine; and  the  fact  that  such  trespasser  is  an  in- 
fant does  not  affect  the  legal  rights  of  the  com- 
pany, because  signals  of  npproaching  engines 
must  be  gircn,  and  orersight  of  the  tracks  ex- 
ercised, uniformly  and  habitually,  or  not  at  all, 
and  for  the  protection  and  safety  of  all  persona 
or  none. 

Appeal  from  court  of  common  pleas, 
Bourbon  county. 

"To  be  offlclally  reported." 

Action  by  Johq  P.  McDermott.  an  in- 
fant, by  his  father,  against  the  Kentucky 
Central  Bailway  Comptiny,  for  a  personal 
injury.  Tbe  court  directed  a  verdict  for 
defendant,  and  plaintiff  appeals.  Af- 
firmed. 

('. ./.  BruDKton  and  Ward  A  Dickson,  for 
appellant.    G.  C.  Lockbart,  for  appellee. 

Lewis,  .T.  .\ppellaut,  an  infant,  suing 
by  bis  father,  brought  this  action  to  re- 
cover for  nn  Injury  to  his  foot,  resulting 
In  amputation  Just  above  the  aukle, 
caused  by  one  of  appellee's  locomotives 
running  ou  it.  But  tlie  lower  court  hav- 
ing, at  conclusion  of  plaintiff's  evidence, 
instructed  the  Jury  to  And  for  defendant, 
which  was  done,  the  single  question  pre- 
sented on  this  appeal  la  whether  there 
was  evidence  conducing  to  show  legal  lia- 
bility for  the  Injury  complained  of.  It  ap- 
pears that  the!  railroad  track  upon  wblcb 
appellant,  then  about  eight  years  of  age, 
got  hurt,  was  one  owned  by  appellee,  lead- 
insrfrom  Paris,  where  it  occurred, to  Mays- 
vilie,  there  being  three  other  tracks  near 
tbe  depot.  Of  these  the  most  western,  tbe 
Kentucky  Central,    leads   tu   Covingtoo, 
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and  between  it  and  Maysville  track  la  a 
switch  track  to  a  turntable,  npd  another 
switch  track  to  some  place  not  made  clear 
by  the  evidence.  The  father  of  npiiellHnt 
refiides  and  keeps  a  bnardlng  huune  nnd 
saloon  where  the  Wiuchfster  turnpike 
cruHHes  the  Kentucky  Central  Bailroad, 
ubuut  400  feet  from  the  depot,  towards 
Lexington;  and  had  directed  nn  elder  son 
to  BO  to  the  depot  for  the  purposeof  raeet- 
inK  hlH  mother,  who  waaexpected  to  come 
that  afternoon  on  the  Kentucky  Central 
from  Covington.  Appellant,  though  not 
required,  nor  having  permission,  accom- 
panied his  brother,  an  did  also  their  littlo 
8l.<<tcr.  But  the  train  not  arriving  on  time, 
the  eldest  boy,  tor  some  private  purpose 
cot  connected  with  businesd  of  the  com- 
pany, proceeded  from  the  depot  to  appel- 
lee's  blacksmith  shop,  which  lind  to  be 
readied  by  going  along  on  or  beside  the 
railroad  tracks;  and  appellant  went  to 
the  oil  house  wetit  of  the  Covington  track, 
their  sister  returning  home.  After  re- 
maining at  the  oil  house  a  short  time,  ap- 
pellant started  to  follow  his  brother,  go- 
ing across  the  Oorington  and  two  Inter- 
mediate tracks;  but  whether  it  was  nec- 
essary for  him  In  order  to  reach  the  shop 
to  also  cross  or  go  upon  the  Maysville 
track  does  not  clearly  appear  Irora  the 
evidence.  Thu  engine.  No.  10,  which  did 
the  Injury,  had  that  afternoon  pulled  the 
Maysville  train  to  Parig,  and  was,  with 
tender  attached,  when  appellant  left  the 
oil  faoose,  upon  the  turntable,  and  before 
it  left  there  he  had  crossed  the  three 
tracks,  and  probably  reached  the  Mays- 
ville track.  After  going  from  the  turn- 
table track  to  the  Maysville  track,  engine 
No.  10  was  backed  on  the  latter  towards 
cars  it  was  designed  to  be  bitched  to, 
and  at  a  short  distance  from  Intersection 
of  the  two  tracks  the  tender  struck  appel- 
lant, who,  as  he  testifies,  had  stopped  on 
the  track  to  pick  a  cinder  from  his  toot,  his 
face  being  turned  away  from  the  backing 
engme.  The  evldenceshows  that  no  warn- 
ing by  bell  or  whistle  was  given  of  the  re- 
trograde movement  of  theenglne;  nor  was 
therH  any  person  on  It  at  the  time  except  an 
employe, termed  " hostler, "  whose buniness, 
it  seems,  is  to  do  the  necessary  switching 
ofenglues  and  cars  about  the  company's 
yard.  But  It  was  developed  by  the  evi- 
dence offered  for  plaintiff  that  tiie  place  to 
which  he  was  going,  as  well  as  the  one 
be  was  at  when  hurt,  Is  within  the  com- 
pany's yard,  to  which  he  bad  no  right 
nor  could  safely  go;  and,  although  there 
was  some  testimony  showing  that  persous 
occasionally  passed  from  Vine  Street 
along  or  upon  the  track  to  the  depot,  it 
does  not  appear  such  passway  was  then 
being  regularly  used,  or  ever  was  used, 
by  license  of  the  company,  express  or  Im- 
plied. On  the  contrary,  a  signboard  had 
been  put  np  by  which  persons,  other  than 
employed  of  the  company,  were  notified  to 
keep  off  the  tracks  at  and  In  vicinity  of  the 
place  where  appellant  was  Injured  ;  and  he 
had  been  several  times  driven  away,  force 
being  at  one  time  used  for  that  purpose. 
There  Is  no  evidence  the  person  In  charge 
of  engine  No.  10,  while  at  the  turntable, 
saw  appellant  crossing  the  tracks:  and 
it  is  apparent  he  did  not  see  blm  on  the 


MaysTille  track  prior  to  the  Injary,  be- 
cause Che  tender  obstructed  hie  view;  nor 
was  the  engine  moved  at  either  an  unu- 
sual time  or  rapid  rate  of  speed,  butat  the 
usual  time  and  In  the  customary  mode  it 
was  backed  so  slowly  as  to  be  stopped 
within  length  of  the  tender,  after  notice 
was  given  of  appellant's  presence  on  that 
track.  It  Is  therefore  clear  that,  it  appel- 
lee can  be  charged  with  any  negligence 
at  all,  it  consists  of  the  failure  to  give 
warning  of  the  movement  of  the  engine, 
and  to  have  a  person  in  a  position  to  see 
the  track  ahead  <>(  it. 

It  is  a  well-settled  rule  that  the  engineer 
of  a  moving  railroad  train  must  give  dis- 
tinct signal  of  its  approach  to  a  station 
or  public  crossing,  and  keep  a  lookout  for 
persons  lawfully  crossing  the  track;  and 
there  are  circumstances  under  which  legal 
liability  will  arise  tor  ruouing  a  train  on 
even  a  trespasser.  But  the  general  right  of 
a  railroad  company  to  use  its  own  prop- 
erty In  Its  own  way  cannot,  any  more 
than  that  of  a  natural  person,  be  unrea- 
sonably restricted;  the  only  difference  be- 
ing that  a  greater  degree  of  care  and 
diligence  is  required  In  operating  railroads, 
so  as  to  void  Injuring  persons  or  proper- 
ty of  others,  than  is  generally  needed  in 
the  conduct  of  less  hazardous  business  uf 
individuals;  and  as  a  matter  of  right,  as 
well  as  in  the  interest  of  the  public,  a  rail- 
road company  should  have  the  same  Im- 
munity from  hindrance  and  interference 
with  management  of  its  business  by  tres- 
passers and  intruders  that  any  other  cor- 
poration or  natural  person  Is  legally  enti- 
tled to.  It  thus  results  that  an  engineer 
of  a  moving  train,  whether  passenger  or 
freight.  Is  required  to  give  signal  of  its  ap- 
proach to  certain  places,  and  diligently 
keep  in  view  the  track  ahead  <if  him,  for 
safety  of  those  who  have  a  right  to  go 
on  or  across  the  track,  and  of  passengers 
and  property  being  transported ;  not  for 
protection  of  a  trespasser  on  the  track 
whose  death  or  Injury  the  company  can 
be  made  legally  liable  tor  only  In  case  his 
peril  was  discovered,  or,  by  diligent  atteu- 
tion  of  the  engineer  to  his  duty  to  others, 
might  have  been  discovered  lu  time  to  pre- 
vent the  train  running  oo  him.  Accord- 
ingly, as  moving  engines  and  cars  to  and 
fro  in  the  yard  of  a  railroad  company 
is  Indispensable  to  safe  and  proper  con- 
duct of  its  business,  it  should  be  no  more 
obliged  to  specially  look  out  tor  presence 
of  those  who  may  go  there  without  right 
than  for  trespassers  on  the  main  track 
away  from  the  yard;  for  to  require  the 
bell  rung  or  whistle  blown  at  every  move- 
ment of  an  engine  In  the  company's  yard 
to  and  from  a  coalshoot,  watertank,  or 
turntable,  however  slowly  or  short  the 
distance  It  might  have  to  go,  or  that  an 
extra  employe  be  placed  upon  every  back- 
ing engine  simply  to  warn  or  look  out  for 
presence  of  persons  having  no  right,  or 
reasonably  ex[iected  to  be  there,  when 
not  at  all  necessary  tor  safety  of  persons 
or  property  legally  entitled  to  care  and 
protection  by  the  company,  would  be  un- 
reasonable and  oppressive;  and  the  fact 
that  such  trespasser  Is  an  infant  does  not 
affect  the  legal  rights  of  the  company,  be- 
cause signals  of  approaching  engines  must 
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be  given,  and  oyeralttht  of  the  tracks  ex- 
ercised, unlfurmly  and  habitaaltj,  or  nut 
at  all,  and  tor  protection  and  safety  ol  all 
trespassers  or  none.  In  this  case,  hnwer- 
«r,  appellant,  though  only  eight  years  old. 
Is,  ns  shown  by  his  own  testimony,  unu- 
sually lutellliient  and  la  miliar  with  daily 
movement  of  trains  about  Paris.  He 
knew  time  ot  arrival  of  each  train;  by 
what  engine,  according  to  number,  It  was 
drawn ;  and  that  No.  IC  went  each  day  to 
the  turntable,  thence  back  to  the  Mays- 
vllle  track.  In  just  the  inaunor  and  abouf 
the  time  it  did  on  the  day  he  was  hurt;  In 
fact,  be  saw  It  on  the  turn  table  as  he  went 
from  the  oil  house  across  the  tracks.  The 
evidence  makes  it  clear  he  bad  at  the  time 
capacity  enough  to  understand  and  avoid 
the  danger  he  placed  himself  In,  and  it  was 
therefore  Incumbent  on  him  to  exercise 
necessary  care  for  his  own  protection.  In 
our  opinion,  the  evidence  does  not  show, 
or  tend  to  show,  the  injury  to  appellant 
resnlted  from  actionable  negligence  of  ap- 
pellee or  any  ot  Its  servants.  Neither  the 
case  of  Shelby's  Adm'r  v.  Railroad  Uo., 
85  Ky.  224,  3  S.  W.  Rep.  157,  nor  Conley  v. 
Railroad  Co.,  90  Ky.  402, 12  S.  W.  Rep.  764, 
is  like,  or  conflicts  with,  oar  opinion  in 
this.  Id  the  flrst  named  the  person  killed 
was  not  a  trespasser,  hut  went  upon  the 
track  near  a  through  freight  train  for  a 
legitimate  purpose  connected  with  busi- 
ness of  the  company,  when  he  was  struck 
by  a  detached  car  cut  off  from  the  engine, 
and.  without  any  one  upon  it,  permitted 
to  go  at  a  rapid  rate  of  speed  800  yards, 
near  a  pass  way  regularly  used  by  persons 
In  the  town  where  It  occurred.  But  it 
was  there  held,  as  here,  that  a  railroad 
company  is  not  required  to  anticipate  the 
presence  of  a  person  who  intrudes  Into  Its 
private  yard.  In  theother  ca8eclted,Con- 
Ify,  while  on  or  attempting  to  cross  the 
track  near  a  regular  passway  over  it  in  a 
town,  on  a  dark  night,  was  run  on  and 
killed  by  cars  detached  from  the  engine, 
and  suffered  to  move  on  a  down  grade; 
and  there  was  not  only  a  failure  to  place 
light  on  tbe  front  part  of  the  cars,  or  use 
other  means  to  g^ve  warning  of  their  ap- 
proach to  the  passway,  but,  as  the  sec- 
tion of  the  train  to  which  the  engine 
was  attached  bad  already  passed,  It  was 
a  reasonable  supDosltloa  the  track  could 
be  safely  crossed.  It  was  therefore  held 
that  a  case  of  actionable  negligence  was 
presented  notwithstanding  tbe  deceased 
might  have  been  technically  a  trespasser. 
But  a  distinction  was  recognized  between 
such  case  and  one  whpre  thelnjured  party, 
knowing  existence  of  danger,  purposely  or 
negligently  puts  himself  In  the  way,  as 
did  appellant.    Judgment  affirmed. 


Smith's  Ex'x  v.  McMillan  et  al. 
{Cow*  of  Appeals  of  Kentucky.    Oct  25,  1899.) 

COimUBDTIOK    BBTWBBir    HeIRS    TO  PaT  LIBN  OIT 

Amcestos's  Land. 
Where  an  ancestor's  land  baa  been  di- 
vided among  hla  heirs,  each  of  them  is  liable  to 
contribute  to  the  satisfactiou  of  a  lien  guliaist- 
tng  against  the  entire  tract;  and,  on  their  fail- 
ure so  to  do,  each  one's  allotment  should  be 
sold  to  pay  his  proportionate  share,  but  a  court 
of  equity  will  not  subject  to  the  payment  of  the 


entire  Hen  one  of  Qie  parcels,  which  baa  been 
purchased  under  a  judgment  against  tliA  heir 
to  whom  it  Iiad  been  allotted. 

Appeal  from  circuit  conrt.  Rowan 
county. 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Smith's  execntrlz 
against  J.  8.  McMillan  and  others  to  re- 
cover the  possession  ot  land.  From  a 
Judgment  in  defendants'  favor,  plaintiff  ap- 
peals.   Reversed. 

O'Rear  a  BiffstHtf,  V.  B.  Young,  aad 
W.  W.  McOulre,  tor  appellant. 

Pbtor,  J.  Smith,  a  creditor  of  W.  I. 
Mclntyre,  subjected  to  tbe  payment  ot  bis 
debt  a  tract  of  land  that  bad  been  allot- 
ted to  Mclntyre  In  the  diTlsion  of  bla  fa- 
ther's estate,  and,  being  the  purchaser, 
bad  a  deed  made  to  him  by  the  commis- 
sioner. He  then  brought  this  action 
against  the  parties  In  possession  to  re- 
cover the  land.  Thederenseisthat,inl878, 
the  attorneys  of  Mclntyre's  heirs  brought 
suit  to  enforce  an  attorneys'  lien  for  serv- 
ices rendered  tbe  heirs  in  an  action  to  eject 
one  Filson  from  tbe  land,  who  claimed  to 
hold  under  a  paramount  title,  and  that 
tbe  land  in  controversy  was  sold  to  satls- 
fythe  attorneys'  Hen.  The  action  against 
Fllson  was  Instituted  before  Smith  sub- 
jected the  land  of  William  Mclntyre,  but 
tbe  action  by  tbe  attorneys  to  enforce 
their  lien  was  not  Instituted  until  after 
Smith  had  obtained  his  judgment,  and 
pnrchase«l  the  land  under  It.  Smith  was 
not  a  party  to  the  action  by  the  attor- 
neys, and  seems  to  have  had  no  notice  of 
the  pendency  of  their  action.  Tbe  land 
was  sold  under  tbe  Judgment  tor  the  at- 
torneys, and  purchased  by  one  (roodpas- 
ter,  who,  after  bis  purchase,  sold  to  Rot>- 
ert  Mclntyre,  u  brother  of  William  Mc- 
lntyre. All  the  proceedings  In  the  action 
ot  Smith  against  William  Mclntyre  were 
destroyed  by  the  burning  of  tbe  Rowan 
county  clerk's  office,  and,  in  proceedings 
to  substitute  this  destroyed  record.  It  ap- 
peared that  Smith's  judgment  was  valid, 
with  the  exception  that  some  parties  who 
were  made  defendants  were  not  sum- 
moned. These  were  the  heirs  of  the  an- 
cestor of  William  Mclntyre.  It  appears 
that  an  order  was  made  entering  their  ap- 
pearnnce  to  Smith's  action,  but  they 
claim  It  was  without  any  authority  from 
them,  and  this  the  testimony  conduces  to 
show.  Tbe  liens  on  this  land  of  the  an- 
cestor of  these  parties  were  entitled  to 
preference  over  Smith's  claim,  but  there  is 
no  reason  why  Smith's  or  William  Mcln- 
tyre's Interest  should  pay  tbe  whole  ot  it; 
and,  If  all  the  land  was  suld  to  satisfy  the 
Hen,  Smith  was  a  necessary  party  to  tbe 
proceeding.  As  the  case  is  now  in  a  conrt 
of  equity,  each  heir  ol  Van  S.  .Mclntyre 
should  contribute  to  satisfy  this  lien,  and. 
If  they  fall  to  do  so,  then  the  land  ought 
to  be  sold,— that  Is,  each  one's  allotment 
to  pay  his  part.  This  Includos  the  lien  ot 
tbe  attorneys,  and  any  other  valid  lien 
existing  when  Smith  bought.  If  Robert 
Mclntyre  had  purchased  tbe  interest  of  the 
other  heirs,  he  is  liable  to  contribute  their 
portion.  In  other  words,  each  heir's  in- 
terest should  help  discharge  the  lien. 
Judgment    reversed,    and    remanded    foi 
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proceedlnga  eonalRtetit  with  tbifi  opialon. 
Tbe  parties  can  amend  their  pleadliiRS  to 
confurm  to  tbv  views  herein  expressed. 


OOMUONWBALTB  Y.  NaRHVILLB,  C.  &  8T.  L. 

B».  Co. 
(Court  of  ApptdU  of  KeniwHtu.    Oct.  as,  18B3.) 

BzBMFTiOM  or  BxiLBOikD  rRon  Tazatioi?  —  Sals 
OF  Road. 
A  railroad  companr  was  incorporated 
under  Laws  1854,  section  24  of  wUch  providea 
"that  all  persona  residing  in  tliis  state,  and  own- 
ing stock  in  said  road,  shall  give  said  stocli  in 
for  taxation  under  the  equalization  laws  of  this 
state  from  and  after  the  completion  of  the  road; 
but  no  fnrther  tax  sliall  be  Imposed  on  said 
company  or  road."  Held,  in  an  action  by  the 
state  to  recover  taxes  on  that  part  of  the  road 
tying  within  the  state,  that  an  absolute  transfer 
by  such  company  of  all  its  pro^rty  to  another 
company  for  1,000  years,  and  in  consideration 
that  the  road  lie  completed  within  a  certain 
time,  was  equivalent  to  a  sale,  and  did  not  pass 
the  right  of  exemption  from  taxation  contained 
in  tlie  chtfter  of  u>e  original  company. 

Appeal  from  circuit  court,  Franklin 
count; 

"To  be  officially  reported." 

Action  by  the  conimonwealtb  agalnat 
tlie  Nashville,  Chattanooga  A  St.  Loaia 
Railway  Company  to  recover  certain 
taxes.  Jadguient  tor  defendant.  Plain- 
tiff appeals.    Reversed. 

W.  J.Hendrick  and  i7ey(f  i7o^rs, for  the 
Common  wealth. 

H.  A.  Tyler,  tor  appellee,  in  support  ol 
tbe  contention  that  the  exemption  from 
taxation  passed  to  the  appellee,  cites  tbe 
following  authorities:  Banking  Co.  v. 
Georgia,  92  U.  S.  667;  iSontbweateru  B.  Co. 
V,  State,  Id.  676,  note;  Tomlinson  v. 
Brancb,15Wall.460;  Branch  V.Charleston, 
92  n.  ».  677;  (ireen  Co.  t.  Conness,  109  U. 
S.  104,  8  Sup.  Ct.  Bep.  68. 

Bbnnbtt.  J.  It  appeara  by  tbe  agreed 
facts  in  this  case  that  by  an  act  of  the  leg- 
islature of  this  state  tbe  HIclcman  &  Obion 
Railroad  Company  was  incorporated  In 
1854  i  that  section  24  of  said  act  provided 
"that  all  persons  residing  In  this  state, 
and  owning  stock  In  said  road,  tihall  give 
said  stock  in  tortaxatlon  under  tbe  equali- 
zation laws  of  this  state  trom  and  after 
tbe  completion  ot  the  roud,  but  no  further 
tax  shall  be  Imposed  on  said  company  or 
road;  "that  the  said  road  was  thereupon 
partly  constructed  by  the  Blcknian  & 
Obion  Company;  that  afterwards  said 
road  was  leased  to  and  consolidated  with 
the  Nashville  &  Northwestern  Railroad 
Company.  By  tbe  agreements  oi  Novem- 
ber 13.  185{>,  and  ot  January  19, 1856,  (the 
latter  supplemental  only,)  the  Hickman  & 
Obion  road  leased  to  the  Nashville  & 
Northwestern  Railroad  Company  tor  the 
Deridd  ot  1,000  years  the  exclusive  right  oi 
transporting  and  conveying  passengers 
atid  irclght  over  its  said  rnad,  together 
with  the  depot  grounds,  roadbed,  bridges, 
culverts,  materials,  privileges,  and  its  as- 
sets after  tbe  payment  of  its  debts;  the 
latter  to  be  used  iiy  the  said  Nashville  & 
Northwestern  Railroad  Company  in  the 
completion  of  the  said  Hickman  ft  Obion 
road.  The  50,000  coupon  bonds  Issued  to 
tbe  Hickman  k  Obion  Railroad  Company 


were  transferred  to  the  Nashville  ft  North- 
weeten  Railroad  Company,  and  that  com- 
pany Issued  its  own  tttock  to  tbe  HIckmau 
ft  Obion  in  lieu  thereof.  Also  any  other 
stock  due  the  stockholders  ot  the  Hick- 
man ft  Obion  Company  was  to  be  surren- 
dered, and  stock  Issued  for  it  in  the  name 
ot  the  Nashville  ft  Northwestern  Compa- 
ny. Also  the  Hickman  ft  Obion  Company 
was  not  required  to  keep  up  its  organiza- 
tion longer  than  was  necessar.v  to  settle 
its  indebtedness.  All  ot  its  rights  and 
privileges  were  completely  merged  in  the 
Nabhvllleft  Northwestern  Company.  And 
the  consideration  for  all  of  this  was  that 
tbe  Nashville  ft  Northwestern  Company 
was  to  complete  the  Hickman  ft  Obion 
road  within  a  specified  time.  Thereafter, 
by  a  proceeding  in  the  chancery  court  lor 
Davidson  county.  Tenn.,  foreclosing  a 
mortgage  that  the  state  ot  Tennessee  held 
on  the  Nashville  ft  Northwestern  Compa- 
ny, the  Hald  road.  Including  tbe  lease,  was 
sold,  and  certain  persons  bought  it, 
which  sale  was  confirmed;  and  thereafter 
they  sold  the  road  and  lease  tu  tbe  appel- 
lee, tbe  Nashville,  Chattanooga  ft  St. 
Louts  Railroad  Company.  It  has  had  the 
exclusive  control  and  operation  of  said 
road,  including  tbe  part  lying  in  tliia 
state,  ever  since,  (a  period  of  over  20 
years.)  In  an  action  by  the  state  against 
the  appellee  to  recover  taxes  on  that  part 
ot  the  road  lying  in  this  state,  the  appel- 
lee resists  the  right  of  the  state  to  the 
taxes  upon  the  gounds  that,  by  said  act 
of  tbe  legislature,  that  part  ot  the  Hick- 
man ft  Obion  road  lying  In  this  state  was 
exempt  from  taxation.  Admitting  that 
suld  exemption  was  a  personal  privilege 
which  could  not  be  vested  In  another  by 
sale,  unless  expressly  authorized  by  stat- 
ute, which  it  Is  not  contended  Is  the  case 
here,  there  was  not  a  sale  ot  the  Hick- 
man ft  Obion  road,  but  only  a  leaoe  to 
and  consolidation  with  the  Naabvllle  ft 
Northwestern  Company,  which  was  not 
such  a  transfer  otthe  title  of  the  Hickman  ft 
Obion  road  as  to  defeat  the  personal  privi- 
lege ot  exemption  from  taxation.  Now, 
It  is  true,  where  two  or  more  railroads 
are  consolidated  into  one  united  line 
and  one  company  by  authority  ot  law. 
each  retaining  its  right  ot  property,  privi- 
leges, and  exemptions,  but  uniting  into 
one  line  and  one  company  tor  business  ad- 
vantages, such  consolidation  doeo  not  de- 
prive either  of  tbe  privileges  and  exemp- 
tions given  it  by  its  charter,  but  the  same 
exist  and  belong  to  each,  notwithstand- 
ing the  consolidation.  See  2  Rorer,  R.  R. 
p.  1501;  also  the  a nthori  ties  cited  by  the 
appellee  to  the  same  effect.  On  the  other 
hand,  if  the  several  companies  are  not  an- 
thorieed  by  low  to  transfer  their  proper- 
ty to  and  consolidate  it  Into  one  new 
company,  each  retaining  Its  chartered 
privileges  and  exemptions,  and  such  com- 
I>anies  transfer  all  their  property  to  and 
consolidate  It  with  a  new  company,  such 
transfer  creates  a  new  corporation,  and 
is  equivalent  to  a  sale  ot  the  companies* 
property  to  the  new  corporation,  which 
will  have  the  effect  ot  depriving  each  com- 
pany of  any  exemptions  trom  taxation 
that  may  be  contained  in  Its  charter,  and 
of  denying  tbe  same  to  the  new  company. 
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because,  as  said.  It  parts  vrlth  the  titin  to 
Its  property  to  tlie  new  company ;  and, 
the  exemption  being  a  personal  privilege, 
it  does  not  follow  the  transmutation  of 
the  title  to  the  property,  unless  expressly 
authorized  hy  law.  See  Com.  v.  Masonic 
Temple  Co..  87  Ky.  84»,  fe  8.  W.  Rep.  P99; 
Railway  Co.  v.  Berry.  113  O.  S.  465,  5 
Sup.  Ct.  Rep.  529,  41  Ark.  509.  In  this 
ca.se  there  was  a  complete  trannfer  and 
surrender  of  all  the  Hickman  &  Obion 
properly  to  the  Nqsliville  &  Northwestern 
Coiiipany.in  consideration  of  the  letter's 
coni pitting  the  former's  road  within  a  cer- 
tain time.  Now,  as  to  the  lease  uf  the 
Utckman  &  Obion  property  to  the  Nash- 
ville &  Northwestern  Company,  did  the 
lease  carry  with  it  the  exemption  of  the 
Hickman  &  Obiun  property  trom  taxa- 
tion in  the  hands  of  the  lessee?  We  think 
it  did  not,  for  it  is  well  settled  that,  where 
the  lease  is  equivalent  to  a  sale  of  the  prop- 
erty, the  rlffht  of  exe^i)tIon  from  taxa- 
tion Is,  for  the  reasons  indicated,  extin- 
guished. Here,  as  said,  there  was  an  ab> 
solute  transfer  of  the  Hickman  &  'Obion 
property  for  1,000  years,  in  consideration 
of  completing  the  road  within  a  certain 
time,  and  no  provision  made  for  the  re- 
version of  the  property.  It  seems  to  us 
that  such  transfer  was  equivalent  to  a 
sale,  or,  at  least,  it  was  such  transfer  of 
property  as  would  defeat  the  exemption 
from  taxntlon.  See  Huck  v.  Railroad  Co., 
86  III.  352.  Therefore,  to  view  the  transac- 
tion as  a  consolidation  or  lease  or  both, 
the  right  to  exemption  from  taxation  was 
defeated  thereby;  and  as  the  appellee  is 
operating  said  road,  presumably  rightful- 
ly, and  as  the  right  of  exemption  was  ex- 
tinguished by  the  transactions  Indicated, 
it  must  pay  the  taxes  demanded.  The 
Judgment  is  reversed,  with  directions  for 
farther  proceedings  consistent  with  this 
opinion. 


Maybvillb  &  B.  S.  R.  Co.  V.  Pklham. 

(Court  cf  Appeals  of  Kentucky.    Oct  87,  189a.) 

Trbspxss— SATiSFACTioy  OP  Damaoeb — EvinE:<ci 
—Title. 

1.  In  an  action  for  trespass  on  lands  claimed 
by  defendant  under  condemnation  proceedings, 
it  is  competent  to  show  by  parol  that  the  claim 
for  damages  under  the  condemnation  was  set- 
Ued. 

2.  The  title  and  possession  of  a  railroad 
company,  which  enters  on  anil  occupies  land 
which  it  has  condemned,  satisfii'S  the  damages 
assessed,  and  constructs  a  rond,  is  sufficient 
to  defeat  an  action  of  trespass,  though  the  judg^ 
ment  condemning  the  land  fail  to  describe  It. 

Appeal  from  circuit  court,  Mason  county. 

•*  Not  to   be  officially  reported. " 

Action  by  Penelope  Pelham  against  the 
MaysvIIle  &  Big  Sandy  Railroad  Compa- 
ny  Judgment  for  plaintlQ.  Defendant 
appeals.    Reversed. 

Wadsworth  >&  Son  and  Cncbnm  A  Son, 
for  appellant.  E.  L.  Worthlngtoa,  Gar- 
rett S.  Wail,  and  T.  C.  Campbell, iur  appel- 
lee. 

Pin-OK,  J.  This  Is  an  action  of  trespass 
iinnreclauaiim,  with  the  defense  of  Hberiim 
teoementam.  It  appears  that,  as  far  back 
as  the  }'ear1853,  a  railroad  company,  or- 
ganised  QDder  a  charter  granted  by  the 


legislature,  condemned  tlie  land  of  the  ap- 
pellee for  railroad  purposes,  and  entered 
upon  the  premises  condemned.  The  rail- 
road company  appealed  from  the  verdict, 
which  was  $2.10U.  and  subsequently  paid 
91,085  of  that  sum  on  a  compromise,  by 
the  terms  of  which  it  was  to  erect  cer- 
tain fencing  on  the  premlsescondemned  or 
along  the  line  of  its  road.  The  company 
failed,  and  the  road  passed  into  the  hands 
of  the  Oreat  Eastern  Railroad  Company, 
and  in  the  year  1873  that  company  under- 
took to  work  on  the  land,  when  the  ufipel- 
lee  claimed  that  the  damages  had  not  been 
paid  under  the  assessment  of  1S53.  and 
that  no  work  could  be  done  until  the 
money  was  paid.  The  engineer  said  be 
had  been  informed  the  damages  had  been 
paid,  and  that  if  the  hands  were  perm  It  ted 
to  go  to  work,  and  it  turned  out  thattbe 
money  had  not  been  paid,  the  company 
would  at  once  make  payment.  This  com- 
pany worked  the  road  for  a  time,  and  then 
suspended,  when  the  road,  with  all  its  ap- 
purtenauces,  passed  to  the  appellant,  the 
Maysville  &  Big  Sandy  Railroad  Compa- 
ny; and  that  company  entering  ou  the 
road  within  the  Pelham  boundary,  and 
beginning  its  work,  the  appellee  bronght 
this  action  for  damages.  The  only  issue, 
It  seems  to  us,  is  as  to  the  value  of  the 
borrow  pit,  if  not  before  condemned,  and 
the  question  as  to  whether  the  judgment 
of  condemnation  had  been  satisfied.  We 
think  the  evidence  is  not  only  competent, 
but  conclusive,  as  to  this  Issue.  The  ap- 
peal was  filed  away  in  1854,  and  a  pay- 
ment made  exceeding  the  value  of  the 
land  taken  and  fencing  built  by  thecompn- 
ny  in  execution  ol  the  compromise. 
Chiles,  the  engineer,  so  states,  and  the  cir- 
cumstances of  the  filing  away  of  die  ap- 
peal; the  overpayment  of  the  actual  value 
of  the  land;  the  erection  of  thelenctng. 
— all  transpiring  more  than  4U  years  ago, 
—seems  to  us  should  put  this  question  at 
rest. 

But  It  Is  contended  that  the  writ  or 
Judgment  eond»fmnlng  this  property  is  too 
indefinite,  and  that  a  verbal  compromise 
was  not  sufficient  to  divest  the  appellee 
of  title.  The  entry  was  made  40  years 
ago,  and  the  land  placed  In  the  actual  oc- 
cupancy of  The  original  company.  The 
money  had  been  paid,  and  the  road  con- 
structed and  operated,  by  the  second  com- 
pany, and  under  such  circumstances  no 
court  would  require  the  surrender  of  this 
title  or  the  ri^ht  to  the  nser  fur  the  pur- 
poses contemplated  by  the  judgment,  al- 
though the  Judgment  or  inquest  may 
fall  to  describe  the  land.  The  engineer 
proves  that  the  land  In  controversy  is  the 
identical  land  condemned,  and  of  this 
there  can  beno  doubt.  The  title  and  pos- 
session were  perfected  sufficiently  to  de- 
teat  the  action  of  trespass,  and  really  the 
only  defense  Is  that  the  appellant  is  using 
more  land  than  was  condemned.  It  was 
competent  to  show  that  the  claim  for 
damages  had  bei-n  settled,  and  to  snow 
this  fact  by  parol,  and  the  statement  of 
Chiles  satisSed  the  jury  that  the  parties 
bad  received  all  they  were  entitled  to  re- 
ceive. If  not  satisfied  of  that  fact,  tbe 
verdict  would  have  been  tor  the  difference 
between  the  sum  paid  and  the  amount  of 
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tbe  iadsmeot.  Tbr 
ami  tbte  vamt  bare  beea  -urn  :*r  aao*  J-ii 
the  appellaata  kad  b«  ti^c  •-*  ««  ■f'  »»•■ 
that  tb«  land  bdoosed  t«  i.»  jia.:ir^ 
H  the  company  n»«d  a  bono*  :tt  »ii  :•;*- 
demoed,  atill  tbe  da«asr  e-jsti.  mtA  t-a»» 
iMxu  an  mach  as  tkla  rcrurs.  aaa  ii»!n>- 
fore  the  verdict  was  tbe irar  :  «<  tm'  m 
tlons  that  were  misleadiwc.  T*k^  e?^  -«- 
ly  two  iRsaes  in  this  case.  a«  i  u*  *:r.i.  of 
one  o*  those  iesneK.  apoa  l*e  i<»-  a  ;«y 
before  ih,  moat  mectsmawar  *■»•  **«»  >"» 
the  defendant,  »l».,  tbe  ia*^  »•  :'-•  •:  i*T^y- 
ment  or  settlement  tjl  tbe  jT  ;«=•►«.-  i  »* 
other  iiwiie  waa  as  to  the  qa^itir*-  rf  »ie 
land  taken  by  tbe  appeBaat.  m-  tk'we  c»- 
der  wnoDi  It  claims,  beyoa-l  tie  aefaa. 
qaantity  eojideniDe<l;  and  t  *^r  i»  bat 
little,  if  any.  testimony  trt  ^^rnin  tbe 
plaintiff  on  that  l«*ne.  Tbe  ci-e  m3<t. 
however,  go  back  for  a  »ew  tri»L  and 
what  may  be  devduped  ta  tbe  Dei t  trial 
this  court  baa  no  ncbt  to  antiripate. 
The  Judgment  is  lemiatd.  and  eaoae  le- 
raunded.  with  direction*  to  award  a  new 
trial,  and  fur  pruceedingi  eonaaiient  wllb 
this  opinion. 


HcsDT's  ltk:!tDiso  &  HAEnoiisBtito  Tcks- 

piKK  Co.  V.  Uakiiix. 
{Ctmn  <tf  AppeaU  cf  KaOmtitt.   X«pv.  !,«■».) 
buuscTiojr— PLtkDiNo— Koatr  sot  P«atid  roa. 
Whore  a  prtitioa  br  >»  adjoining  land- 
flwner  aaks  only  that  a   limi^lie  company  he 
r»traiii«d  from  opening  a  disuard  tTdvm  on  its 
rtad,  and  does  not  pray  for  fential  rebel,  it  la 
tmr  far  the  court   to   go  Uyond  the  pmyer, 
■nd  rwjiiire  the  comiranj  to  dig  a  ditch  along 
its  rood,  8o  aa  to  enable  wats  to  escape  through 
another  culvert. 
Apperlfroro  circuit  court.  Merrercoonty. 
"Not  to  be  ofllcially  reported." 
Action  by  Ben  C.  Hardin   usainat  the 
MandyV  LandinK  *  Harrodwliurg  Turn- 
pike Company  to  enjoin  defendant  from 
opening   i»   culvert  on  Its  r«»ad.    From  a 
ludKment  for  plaintiff,  defendant  appeals. 
Modined.  .  „      ^ 

P.  B.  Tbornpnoa,  St.,  for  appellnnt. 
Galtber  A  VHuandall  and  O.  &'.  Postoa, 
for  appellee. 

Pryob,  J.  The  parpose  of  thla  action 
wan  to  enjotn  the  appellant  Irom  openln;^ 
a  CDlvert  that  bad  been  cl«ii»pd  for  over  15 
jeara.  tbe  plaintiff  nlleKinj?  that  the  OTer- 
flow  of  water  on  her  premises  would 
Crpatlv  iKjure  them.  We  think  the  fai;t8 
BotlioHzed  tbe  relief  8oni;ht.  but  the  court 
aeema  to  hare  Rone  lie.vond  thi>  prayer, 
hnd  reqaired  the  appellant  to  dis  a  ditch 
alunj?  ita  road.  In  order  that  tbe  water 
mlKht  eacape  through  another  cnlvert. 
Bach  relief  as  this  was  not  asked  for  In 
tbe  petition.  All  that  the  appellee  wanted 
was  to  prevent  the  openine  of  the  old  cul- 
vert. No  general  relief  was  prayed  fur,  and 
tbe  court  oueht  not  to  have  gutie  to  the 
ntent  of  re«inlrlnB  the  ditch  to  be  dug 
*ben  It  does  not  appear  that  the  necessi- 
ty fur  malLinK  the  ditch  orlKliia  ted  from 
tbe  attempt  to  open  the  sewer.  Jadg. 
Bent  reversed,  with  directions  to  strike 
oat  so  much  of  tbe  JiirlKmsnt  as  docH  more 
than  prevent  tbe  appellant  from  opening 
tbe  culvert. 

v.208.w.no.l7— 26 


ft— — -i  ii-  «L>  /f  tw-  •  •  ■«  -f  .-^  ;•  1» 
i-rra  J.  a..-.  ■:  -v«4  to.  f  :  J.  '  f  ■'  ■  •  -.i  *■*♦ 
mer:>  a.  Sf  *—•-♦  -^  '7ii,<i&'--:   tt  *    •  v.  >   *«| 

Vi.rjsc  ±  ««c_s>sBaHK(r  •  ..>-.•  -i.  kj  _  »  ..«  *  >  '  4 
_:<•  e>--»re  •»»»  wiiint*-:*  -v  .«c     jf    «    .J.«X  .** 

Ki^  t-ti  :"  .-  _#  3s*«>  •.'.  ».■«  w  ii  c  X)M 
^trr-fz.z   r.t'L   tbTii^     t    T-.«^   >-t»»  V'**-.   «^ 

vs.?«d  '  -«>.-r  Ti*  «9d*  a->l  <ifriw«riiiiMwr'»  <iw<nl 
aras  va.  nl  a*  aci^39(  A  traaAaac 

i.  A  ?»r«.iji*r  •DdM'  aa  ♦■i»\"«;>.<«  Wvit^ 
aitvr  :i.^  ■..^vJ■  i»f  iJhe  »rt»v-b.Bwr<  »■■   s^*-  »<■  ..la 

is  a  i  ^•..JL^<«■  J*-  '.r-!:f  U;*,  *;xi  ^w  ru'^;>  ta 
tl:*  111  J  a^  suKvr^.rata  t»  the  Uc«»  i>f  iV  ««» 
ta--i.2>>:-t,  to  th,-  <^st<«t  that  it  way  K«  »♦• 
j-:«i^  ti  to  exist  ai>l  be  irnfoi\-««Ne  lu  l^x^ir  «t 
tl.e  attacking  ovditor  asauxt  d<<f<S'd.«nt:  «««4 
tiien-fixv  the  rxoruiioa  purv-ha*  r  v-auuvkt.  dui« 
inf  deic<idaul*s  Ufctimek  i<\->iii;:\.it  an  avlKm 
for  the  n"»-DTvrT  of  tiie  land  apvi-'-it  th«>  v>'f 
chaser  uiidtT  tho  attachmeut  aud  judcnveut  is 
the  action  for  divorce. 

Appeal  Irom  circuit  court,  CallowMy 
coan'y. 

"To  be  officially  roporied." 

Action  by  K.  O.  buvU  nRiilnHt  lUtaa 
Giblis  and  others  to  rt'oiiviT  pitMsoAolon  uif 
land.  Fn.m  a  JudKiuont  in  iilulullR'a  fa- 
vor, defendants  appeal.    Ut>verM<d. 

Smith  dl  KobMuit,  tor  «|>|H<llNiita.  O.  tf, 
PiU*  and   W.  P.  Lm,  tor  «ppe)U<tt, 

Lrwis,  J.    This  action  wn«  brouKlit  by 
appellei*,  F.  O.  DuvIh,  sKMlnat  iip|H<lliiut)t, 
Q.  V.  Dyer  and  her  IiiihIiuihI,  Ooui'ko  D.vor. 
and  tenant,  Uoai  Ullihs,  to  H'l'ovor  |i<tM> 
session  of  a  truvt  of  Innd.    'I'lio  plnlmilf 
claims  and  trncea  bli  title  nn  follows:    Jti 
1877,  J.  F.   Duvis  conveyed   to  hla  tlirca 
nephews.  F.  O.  Do  via,  V.  1».  Davis,  nitd  ,1. 
W.  DmvIs,  a  trn«t  of  Innd,  and  i>y  dfeils 
of  partition  tbe  parral  In  rotitroveisy  wiis 
Gouvc.ved  by  tbe  other  two  Joint  owners 
to  J.  W.  DuvlN.    In  iHNii,   upon   n  JtidM 
ment  In  favor  of  niiinlitruer,  lllooin  A  I'u. 
aKBlnst  .1.  W.  DuvIm  mid  F,  0,  Ddvls,  e<. 
e;utlon  wns  Issued  uiid  levied  on  the  Innd 
In  dispute,  iind    iit    the  sule  It  wns  pite 
chased  l.y  F.  (J.  Davis,  to  wlioin,  |n   (h'-H, 
the  sheriff  mnde  a  deed   therefor,    'I'lie  dn 
fendunts,  on  the  other  side,   einliti    lllla 
thus:    InHepteiuber,  lNH4,tli«deii'iid«iMl  «i 
V.    Dyer,  who  was    then    wI'm   of   ,1,  \V 
Davis,  brouKlit  nn  aetloii  nKulnnt  lilni  fur 
diviirce  iind  ulliiiony,  ini  nliiti  liiiiciil    Im< 
InK  Issued  and  levied  on   peirniiiil   pKip 
erty  Hllexed   to  lielontc  •«»  hint,  and   i.i.i. 
upon  hiM  life  eNtiite  in  the  lrii"t  of  liiml  In 
dispute;   and  by  the  )ii>lfinfiil  of  dlvmie 
rendered  In  her  fiivor  his  IHe  fatiile  In  llie 
laud  MO  levied  on  wns  dliceifd  sold  in  imf 
amount  of  alimony  nnd  eoMis   iillii»<'>l, 
she  l)e(!otnliiK  ptireliusiT,  itnd  niihMi'i|iifiill» 
recelvl 
such 

conveyed  to  her.  A  lni'.y  hevliiK  Immiu 
waived,  and  law  and  fnciM  <d  IIiIm  eiow 
MUhndtted  to  tbe  eotii-t,  Judument  was 
rendered  In  Invor  of  plnlntlff  for  reeoverr 
at  tbe  land.    To  eutliorlwi  that  Judgmeat 


et!otniiiK  ptireliuMiT,  itnd  niiliMi'i|iifiilit' 

rlnK  u  coinmlsMloiior's  d«»d,  by  wlilcii 

estate  uf  J.  VV,  Davis   wits  In  leriitN 
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it  tnnHt  be  asMamecl  that  J.  W.  Davis  ac> 
quired  under  the  deed  from  J.  F.  Davis, 
lollowed  by  the  deed  ot  partition,  a  fee- 
slnipli*  title  to  the  land,  and  that,  he<-auHe 
only  hlH  life  estate  was  levied  on  under  the 
attachment  and  sold,  the  commlBBluner's 
deed  to  Q.  V.  Davis,  now  Dyer,  ,wus  lu- 
elTectual  tor  an,v  purpose.  We  are  satis- 
fled  J.  W.  Davis  did,  when  tlte  land  was 
levied  on  and  sold,  have.  If  not  an  abso- 
lute title,  certainly  a  defeasible  fee,  whieh 
was,  of  course,  an  Interest  In  the  land 
greater  In  quantity  than  an  estate  for 
life;  and  we  are  Inclined  to  the  opinion 
that,  if  such  levy  and  coerced  sale  of  his 
life  estate  merely  bad  been  made  by  the 
sheriff  In  pursuance  of  a  writ  of  tier!  facias, 
the  proceedlnx  would  have  been  void,  and 
nn  title  have  passed  by  bis  deed.  But  the 
sale  as  well  as  deed  to  Q.  V.  Davis  was 
made  by  n  commissioner  In  pursuance  of 
]ud>>:nients  rendered  In  an  action  to  which 
J.  W.  Davis  appeared  as  party  defendant, 
and  the  report  of  sale  was  formally  ex- 
cepted to  by  him,  one  of  the  grounds  of 
exception  being  that  his  life  estate  in  the 
land,  ln>itead  of  the  entire  estate  owned 
by  hlra,  had  been  levied  on  under  the  at- 
tachment, and  sold  by  the  commissioner. 
The  Judfrments  cannot  be,  therefore,  treat- 
ed as  void,  although  we  think  they  were 
erroneous,  and  an  appeal  miKht  have  re- 
sulted .in  setting  aside  the  sale.  But,  as 
no  appeal  has  l>eennoreould  now  be  pros- 
ecuted, they  must  be  treated  as  valid, 
and  the  title  acquired  by  Q.  V.  Davis  to 
the  life  estate  of  J.  W.  Davis,  as  to  him 
at  least,  etfectunl;  for.  If  he  mlf^ht  httve 
himself  conveyed  and  pnesed  title  to  his 
life  estate  or  any  quantity  of  Interest  In 
the  land  less  than  the  fee  to  one  person, 
and  remainder  iater«>st  to  another,  or 
even  retainlns  the  reversion,  we  do  not  see 
why  the  judRrarnts  that  he  elected  to 
abide  by  sliould  not  he  held  eltectual  for 
the  same  purpose.  It  Is,  however,  con- 
tended for  appellee,  F.  Q.  Davis,  that  he  is 
nut  bound  by  the  Judgment  rendered  In 
that  action,  and  that  his  subsequent  pur- 
chase under  execution  and  sheriff's  deed 
operated  to  Klve  him  an  absolute  title  to 
the  land,  and  rieht  to  immediate  poHses- 
siun,  notwithstanding  the  previous  pur- 
Cbane  by  and  conveyance  to  Q.  V.  Davis 
of  the  life  estate.  But  It  seems  to  us  that 
position  Is  not  tenable,  because,  the  levy 
under  execution  having  been  made  sub- 
sequent to  levy  nnder  the  attachment, 
and,  as  stated  In  the  officer's  return,  also 
subject  to  that  levy,  whatever  riffht  or 
Interest  appellee  may  have  acquired  by 
bis  purchase  under  the  execution,  betuR  lla 
pendens,  must  be  subordinate  to  the  lien  to 
the  extent  It  was  adjudged  toexist,  and  be 
enforceable  in  favor  of  the  attachinc;  cred- 
itor against  .T.  W.  Davis.  Besides,  appel- 
lee was  a  party  to  the  action  of  Q.  V. 
Davis  aKslnst  J.  W.  Davis,  and,  althouKh 
the  only  contest  made  between  him  and 
the  plaintiff  was  In  reference  to  attached 
personal  property  cialined  by  him,  there 
is  enouRh  In  the  record  to  show  he  had 
actual  notice  of  the  sale  to  appellant,  and 
of  exceptions  filed  to  that  sale,  and  conse- 
quently was  bound  by  the  lud^ment  for 
the  sr.le,  as  well  as  that  conflrmlni;  report 
uf  such  sale,  and  directluK  a  deed  made  to 


ber  tor  the  life  estate  of  J.  W.  Davte.  Id 
our  opinion,  theretore,  Q.  V.  Da  via,  no«r 
Dyer,  acquired  a  perfect  title  to  aurli  life 
estate,  and  appellee,  F.  G.  Davis,  cannot. 
while  J.  iV.  Davis  lives,  maintain  ao 
tlon  for  recovery  of  the  land  from  her. 
The  judgment  is  reversed,  and  cause 
mauded  for  dlamissal  of  the  actiun. 


Kentdckt  MtrroAi.  Secdritt  Pond  Oo. 

et  al.  V.  TuKN'RB  et  Hi. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1893.) 

MCTTDAL    BbKEFIT    IxSDBANOE  —  DlSTRIBUTlOX    OF 
kiECUKITT   VVSO  —  KlOBTS  OF  IilVISa    AiCD     DB- 

csAssn  Members. 

The  charter  and  by-laws  of  a  mntnal  lif^* 
insurance  company  created  a  mortniUT'  fnnd  and 
a  security  fund.  It  -n-as  provided  that  if  the 
company,  after  a  specified  time,  should  be  an- 
able  to  pay,  out  of  the  mortuary  fond,  the  max- 
imum indemnity  called  for  by  the  certificates 
issued,  theu  it  should  lie  the  duty_  of  the  trus- 
tees to  at  ODce  convert  the  security  fund  Into 
money,  and  distribute  the  same  "amons  the 
holders  of  the  certificates  then  in  force,  or  their 
legal  representatives,  in  the  proportion  'which 
the  amount  of  each  of  their  certificates  shall 
bear  to  the  amount  of  the  whole  nnmber  uf 
such  certificates  in  force."  Held,  that  repre- 
sentatives of  deceased  members,  whose  certifi- 
cates had  not  been  paid  in  full  out  of  the  mor- 
tuary fund,  were  not  entitled  to  priority  »>ver 
living  members  In  the  distribution  of  the  se- 
curity fund,  but  that  both  olaases  were  rlsiced 
on  equal  to-ms,  and  that  the  fund  should  be 
divided  among  the  living  members  and  the  rep- 
resentatives of  such  as  are  dead  In  proportioa 
to  the  amount  of  their  respective  certificates. 

Appeal  from  Luulsvlile  chancery  coart. 

"To  be  ofiiclaliy  reported. " 

Action  by  C'lai-ence  R.Turner  and  others 
asralnst  the  Kentucky  Mntual  isecnrity 
Fund  Company  and  others  to  aubject  a 
fund  known  as  the  "security  fand.'be- 
louRlnK  to  the  defendant  company,  tn  the 
payment  of  their  claims.  From  a  jndK- 
ment  In  plaintiffs'  favor,  defendants  ap- 
peal.    Aftirraed. 

Marc  Miinily,  tor  appellants.  W.  O. 
H&rria,  J.  P.  Hobson,  E.  S.  Watts,  L,.  N. 
DembitM,  F.  W.  Moruncy,  Simrall  A  Bod- 
ley,  Wllklns  A  Dtt  Hose,  and  W'.  T.  Cox. 
for  appellees. 

Brnnett,  J.  The  representatives  of 
Turner  and  LoRan's  representatives  taav- 
iuR  obtained  judsments  on  life  policies  is- 
sued to  said  deceased  by  the  appellant  the 
Kentucky  Mutual  Fund  Company,  and 
the  same  not  havlnx  been  paid  in  foil  by 
the  said  company,  the  said  appellees,  as 
their  beneficiaries,  instituted  this  action 
to  subject  a  fund  known  as  the  "aecarity 
Fund,"  belonclnR  to  the  said  appellant,  to 
the  payment  of  said  claim.  "The  provi- 
sions of  the  appellant's  charter  and  by- 
laws provided  tor  the  funds  for  the  l>en»fit 
of  its  policyholders  as  follows:  A  mor- 
tuary fund,  a  security  fond,  and  an  ex- 
panse fund.  The  mortuary  fund  la  Intend- 
ed to  pay  the  policies  ot  such  deceased 
members  as  may  be  entitled  to  the  same. 
That  fund  iscreaterl  l>y  certain  assess ui en ts 
for  the  payment  of  the  policies  of  the  de- 
ceased members:  but  the  power  to  assess 
for  such  purfiose  Is  limited  to  a  certain 
nnmber  of  assessments  npon  the  aorvlvinir 
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memben  of  the  class  to  which  the  de> 
ceased    memher  belonged,  and,  if  hucIi  as- 
BPHRmenta   were  not  suttlclent  to  pay  the 
8ame   lu   foil,  it  could   not   be  paid  out  of 
any  other  fund.    The  security  fund   was 
intended  to  be  created  by  separate  contrl- 
baiionHfrom  the  members  upon  JoininKtlie 
appellant,  and  other  sources.    The  pi-ovi* 
Bion  germane  to   tlie   question  at  iosue 
la   as    follows:    "Said   company   further 
aKrees  that  if,  at  any  time  after  said  fund 
shall  have  amounted  to  two  hundred  and 
fifty  thon^iand  dollars,  or  after  five  years 
after  February 4, ISM,  if  that  amountHball 
not  have  been  attained  before  that  date, 
it  Hhall  fail  by  reason  of  Inautticient  mem- 
bership, or  shall  nPKlect.if  juHtly  ond  legal- 
ly due,  to  pay  the  maximum  Indemnity  by 
the  terms  of   the  certificate  issued,  and 
socb  certificate  Hhall  be  preseuted  for  pay- 
ment to  isaid   trustees  by  the  lej^nl  holders 
thereof,  accompanied   by  satiRfuetory  evi- 
dence as  hereinafter  provided,  on  ita failure 
to  pay  after  demand   upon   It.  within  the 
time  herein  stipulated  for  the  limitation 
of  action,  then  It  shall  be  the  duty  t>f  said 
trustees  to  at  once  convert  naiil  security 
fond  Into  money,  and  distribute  tlx*  mime 
(less  the  reasonable  charges  for  the  man- 
agement and  control  of   the   said    fund) 
among  the  holders  of  certificates  then  in 
force,  or  their    legal    representatives,    in 
the  proportion  which  the  amount  of  each 
of  tiielr    certlBcates    shall    bear   to   the 
amount  of  the  whole  number  of  such  cer- 
tificates in   force."    The  evidence  of  Huch 
indebtedness.  Its  correctness,  demand,  and 
refusal  to  ptiy,  shall  bo  "a  copy  of  a  final 
Judgment  obtained   thereon, "  and  the  re- 
foRal  to  pay  the  same.    Final  Judgment 
was  obtained  on  the  policies  mentioned, 
and  presented  to  the  appellant  for  pay- 
ment, and    refused.    Thereupon  (the  tire 
years  having   elapsed)    this   action   was 
inHtltuted    against     the    appellants,    the 
Keotnclcy    Mutual    Fund    Company  and 
the  Fidelity  Safety  Vnult  Company,  the 
latter  being  trustee  of  said  fund,  to  sub- 
iect  it  to  the  payment  of  said  policies.    All 
of  the  policy  holders   were  made  parties. 
The  contention  on  behalf  of  the  represent- 
ativoa  of  the  policies  whose  principals  are 
dead  la  that  their  policies  should  be  first 
aatlafled  out  of  the  security  fund,  because 
the  living  members  of  said  company  con- 
stltnted  a  partnership  for  the  benefit  of 
the  repre»>entatlves  of  those  members  that 
were  dead,  and,  as  the  representatives  of 
the  dead  members  were  creditors  of  the 
firm,  they  were,    upon    tbe   well-kuoHu 
principles  of  partnership,  entitled  to  pri- 
ority out  of  tbe  partnership  fund,  and  the 
members  were  not  entitled  to  an.v  of  it 
ootil  their  claims  were  satisfied  in  full. 
On  tbe  other  hand,  the  company  and   the 
llTlng  members  contend  that  said  fund  is 
exclusively  for  the  benefit  of   the  living 
members  in  good  standing.     But  It  seems 
toQH  that  either  contention  does  violence 
to  the  language  qiiote<l,  for  it  is  plainly 
Fxpressed   that,   upon    the  fallnre    of    the 
company    "to    pay    the     maximum"    in- 
demnity dne  on  the  policies  of  dead  mem- 
hen,  Hold  fund  shall  be  prorated  among 
the  living  members  and  the  representa- 
tlvw  of  such  as  are  dead  In  proportion  to 
the  amount  of  their  respective  certlflcatea. 


This  language  places  all  upon  equal  terms 
In  the  distribution  of  said  fund  lu  propor- 
tion to  their  respective  certiticates.  None 
are  entitled  to  a  preference  over  the  other, 
and  said  provision  is  not  modilled  liy  any 
other  provision  of  appellant's  charter  or 
by-laws.    The  Judgment  is  affiribed. 


Inqalls  et  al.  v.  Hart  Hardwarb  Cb. 
et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1893.) 
Adjoinixo  Landowners — Uahaqes  bt  Toiinado 

— FaILURB  to  ReMOVS  DEBUIS — FSTITIOX— Sup- 

nciENcr. 

A  petition  allef^Rd  that  a  tomato  passed 
over  tbe  city  iu  wLicli  biisiiieR.s  l)uil(litie8  be- 
longing to  plaintiffs  and  defendants  were  sit- 
untcd.  Rwcepinf;  away  hiiiidrcds  of  larue  lio\ises, 
and  killing  and  bankrupting  ninny  persons;  that 
defendnntii'  large  five-story  brick  bnilding  was 
blown  down,  and  fell  on  the  adjoining  lot  and 
busiaess  house  of  plaintiffs,  cansing  IniTeascd 
damage  to  their  house  and  goods  by  reasion  of 
the  fact  tliat  the  debris  of  said  briclc  Ixiiidlng 
nuiiained  on  said  house  and  goods;  and  tliat 
defendants  "willfully,  wrongfully,  carelessly, 
and  withoQt  right  rt'fnsed  and  neglected  tu  re- 
move" it  for  four  days  after  notice  to  do  so. 
MM,  that  the  pi<tition  did  not  state  a  muse  of 
action,  since  it  did  not  appear  therein  that  de- 
fcud.ints  were  able  to  remove  tbe  debris  isooner 
by  the  use  of  reosouable  diligence  after  receiv* 
log  the  notice. 

Appeal  from  coart  of  common  pleas. 
Jefferson  county. 

"To  be  officially  reported." 

Action  by  Inualls  &  Co.  against  the 
Hart  Hardware  Company  and  others,  to 
recover  damages  for  a  failure  to  remove 
certain  dehrla  from  plaintiffs'  lot  and 
building.  From  a  Judgment  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

J&a.  E.  Oaitiier,  for  appellants.  Ran- 
dolph H.  Blato  and  Blala  A  Ktakead,  (or 
appellees. 

Bk.n.vett,  J.  March  27,  1800.  a  great 
tornado  passed  over  the  city  of  Louisville, 
K.V.,  svk'evping  away  hundreds  of  large 
and  magnlHcent  houses,  killing  and  bank- 
ruptingmany  persons,  and  depriving  them 
of  hiiuMO  and  home.  It  is  alleged  that 
thn  appellees'  large  five-story  brick  busi- 
nessbulldlng  was  blown  down, and  fell  on 
the  adjoining  lot  and  business  house  ot 
the  appellants,  causlug  great  damage  to 
their  house  and  goods  therein,  and  caus- 
ing Increased  damage  to  the  same  by  rea- 
son of  the  fact  that  the  dehrla  of  said 
brick  bnilding  remained  on  said  bouse  and 
goods  for  four  days.  It  is  for  the  latter 
injury  that  the  appellants  claim  damages. 
TliH  court  sustained  a  demurrer  to  the 
petition  and  amended  petition.  The  ap- 
pellants have  appenied.  Tbe  petition  and 
amended  petition  allege.  In  substance,  that 
the  appellees  "  willfully,  wrongfully,  care- 
lessly, and  without  right  refused  and  neg- 
lected to  remove"  the  debris  from  off  the 
suid  property  for  four  days,  althongb  they 
were  notitle'l  to  do  so,  whereby  the  appel- 
lants sustained  damage  in  addition  to 
that  caused  by  the  fall  of  the  building. 
Now,  it  is  to  be  observed  that  the  strong 
expressions  quoted  are  not  equivalent  to 
the  charge  that  the  appellants  were  able 
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to  remuve  aatd  debrlit  wUhtn  foar  daya, 

and  coulil  have  dune  80  by  the  use  of  rea- 
soiinbledillgence.  Wothluk  tlint  inagreat 
dlHHHter  Itke  fhat  one  deacribed  lo  the 
petition,  lnvol\'iDK  all  in  Its  path  and 
wrevkins  their  property,  fortune,  and 
Uvea,  It  ought  to  clearly  and  dlRtinctly 
appear,  befureuneahuuli]  be  held  responsi- 
ble In  damages  for  not  removing  th^  de- 
brif,  (If  not  removing  It  be  actionable  at 
all.)  that  be  was  able  to  remove  it,  and 
could  have  removed  it,  by  the  use  of  rea- 
Honuble  diligence,  after  notice  to  remove 
it.  Thin  does  not  appear  In  the  peiitloD. 
The  Judgment  Is  affirmed. 


Jones  v.  Tyb. 
{Court  of  Appeals  of  Kentuclcu.    Oct.  20, 1899.) 

Srsciric  rEiiroBM4.\cE— Sitficibxct  or  Con- 
TUAC'T— Statl'tf,  op  Fkai'ds. 
A  atutemi-nt  In  a  recript  that  the  pay- 
ment maile  is  for  the  laud  bouelit  "adjoiniug 
the  .McKfbly  land"  it  i.-ot  n  »naio««»nt  on>in- 
orandum  of  the  sale  to  comply  with  the  statute 
of  frauds,  when  there  is  a  controversy  between 
the  parties,  which  ciin  only  be  settled  by  verbal 
eridenc-e,  as  to  wbiob  one  of  two  tracts,  both 
musweriiiK  the  description,  is  meant;  and  8[)e- 
eific  performance  of  such  agreement  cannot  be 
enforced. 

Appeal  from  court  of  common  pleas, 
Whitley  county. 

"To  be  oWcially  reported." 

Action  by  John  8.  Tye  against  Matt 
Jones  to  enforce  specific  performance  of 
a  verbal  ngreeirient  for  the  purchase  of 
land.  From  a  judgment  for  plaintiff,  de- 
(endunt  appeals.    Reversed. 

K.  O.  Perkins,  for  appellant.  HiU±DeD' 
tHia,  for  appellee. 

Bknnrtt,  J.  The  appellee's  action  is  to 
enforce  the  siieciflc  performanceof  a  verbal 
purchase  of  a  tract  of  land  from  the  ap- 
pelliint.  The  court,  it  Is  supposed,  decreed 
the  specific  performance  upon  the  ground 
that  the  following  receipt  was  8  sufflclent 
memornndum  to  comply  with  the  statute 
of  frauds  nnd  perjuries  relative  to  the  sale 
of  land:  "Recoived  of  John  8. Tye  eighteen 
dollars,  remainder  of  the  payment  of  the 
purchase  money  on  the  land  bontcht  of 
Madison  Jones  adjoining  the  McKebly 
land,  .luly  the  2d,  lM84.  Mahikon  Jo.nks." 
There  is  no  Identiflcatlnn  u(  the  land  men- 
tioned In  this  receipt, save  the  testimony 
of  the  npuellou,  corroborated  in  part  by 
Mr.  liowlin,  that  the  land  in  controversy 
is  the  land  referred  to  In  the  receipt.  Un 
the  other  hand,  the  appellant  swears  that 
the  land  referred  to  In  the  receipt  is  anoth- 
er and  different  tract  from  the  land  In  con- 
troversy, which  he  sold  to  the  appellee  at 
(he  same  time  it  is  alleged  that  he  sold 
him  the  land  In  controversy,  and  th.it  he 
never  sold  hitii  the  latter  piece  of  land. 
The  statement  In  the  receipt  that  the  land 
•old  iidjolns  the  McKebly  land  does  not 
serve  to  Identify  the  land  In  controversy, 
because  the  land  that  the  appellant  ad- 
mits that  he  sold  to  the  appellee  adjoins 
the  McKebly  land,  as  well  as  the  land  In 
controversy  adjoins  It:  so  the  statement 
that  the  land  sold  adjoins  the  McKebly 
land  may  refer  to  either  parcel.    Tben»- 


fore.  In  order  to  determine  wbleb  piece  the 
expression  refers  to,  verbal  testimony 
must  be  resorted  to.  which  is  clearly  not 
permissible  in-  this  state;  for  it  Is,  as  said 
In  Harrison  v.  Lane,  4  Bibb.  460,  the  evils 
arising  from  the  admissibility  of  Tcrbnl 
testimony  in  such  case  "it  was  the  great 
object  of  the  statute  to  prevent."  In  Ovei^ 
street  y.  Vice.  4  Bush,  1,  and  Tyler  v. 
Ontss.  (Ky.;  filed  Oct.  1,  1K92.)  20  S.  W. 
Kep.  256,  tiie  same  rule  is  announced.  The 
receipt  quoted  in  the  4  Bibb  case,  snpra, 
said  that  the  money  was  received  as 
"part  pay  of  a  lot  bonght  of  me  in  the 
town  of  Versailles."  That  receipt  men- 
tioned the  town  in  which  the  lot  was  ly- 
ing, whereas  the  receipt  in  this  case  does 
Dot  mentiixi  where  the  land  lay;  but  the 
court  held  in  that  case  that  the  receipt 
was  not  a  sutBclent  memornndum,  on  ac- 
count of  Its  nneertainty,  to  take  the  sole 
out  of  the  statute  of  frauds,  etc.  Bo  la 
the  4  Bush  case,  supra,  the  written  memo- 
randum was  that  the  parties  had 
"swapped  farms, "bnt  not  saying  where 
the  land  lay.  The  court  held  In  that  ctine 
that  the  memorandum,  not  Identlfyln)^ 
the  land,  was  not  sufficient  to  take  the 
contract  out  of  tbestatuteof  frauds.  Bnt 
the  court  says  that  when  the  parties  have 
thereafter  rendered  the  uncertainty  cer- 
tain by  taking  "possession,  and  consnm- 
mating  the  nintuHl  ezchange.it  is  too  late 
for  either  party  "  to  repudiate  the  agrpe- 
nient.  By  taking  possession,  whicli  Is  an 
admitted  physical  fnct,  without  which 
there  cannot  be  h  perfect  title  and  right  to 
land,  the  uncertainty  Is  made  certain:  the 
land  is  thereby  Identified.  According  to 
these  cases,  and  others  that  might  l>e  cit- 
ed. It  is  clear  that  the  receipt  In  this  case 
is  not  a  sufficient  memorandum  of  the 
sale  to  cnmitly  with  the  statute  of  frauds, 
because  it  fBlls  to  identify  with  reasonalilt 
certainty  the  land  sold;  and  to  allow  the 
controversy  as  to  the  identity  of  the  land 
to  be  settled  by  the  mere  weight  of  ver- 
bal testimony  would,  as  it  seems  to  ua. 
defeat  the  very  object  of  the  statute  of 
frauds.  The  receipt  In  the  Tyler  Case,  su- 
pra, recited  thot  the  cash  payment  "was 
on  lot  No.  4,  block  »,  N.  E.  In  Middlesboro, 
Ky. "  It  will  be  seen  that  the  receipt  Iden- 
tified the  lot  sold,  which,  if  set  forth  In  a 
bond  for  a  title,  wunid  besnfficieut;  and 
the  court  held  in  that  cnse  that,  altiioagh 
the  description  of  the  land  and  the  terms 
of  sole  were  set  forth  in  a  receipt.  If  sufB- 
clent  to  identify  the  land  as  the  property 
sold,  it  was  such  a  memorandum  as  com- 
plied with  the  statute  of  frauds  relative 
to  the  sale  of  land.  The  judgment  Is  re- 
versed, and  the  case  Is  remanded  for  fur- 
ther proceedings  consistent  with  this  oyla- 
ioa. 


TATI.OB  V.  Watts. 
(Court  of  Appeal*  of  KerUucku.    Oct  29,  1891) 
BviDBNCB  or  Faktxrrship— -Firm  kvo  iNDiviit*. 

AL    CREDITOKS. 

1.  Judgment  was  recovered  against  defen* 
ant  on  the  aKsiimption  that  be  was  a  memlwf  tt 
a  firm  formerly  composed  of  plaintiff  and  d^ 
feudaut's  brother,  but  the  evidence  showed  that 
when   the   partnership  was   formed   defendast 
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WW  aafced  to  become  a  member,  bnt  refnaedi  I 

B&yins  he  knew  nothing^  about  the  huginesa, 
and  would  put  no  money  in  It,  and  on  tho  disso- 
lution of  the  firm  and  the  withdrawal  of  plain- 
tiff defendant's  brother  assumed  payment  of 
the  firm  debts  and  the  surplus  due  plaintiff 
after  the  partnership  settlement,  and  executed 
a  mort£ace  on  the  property  to  secure  such  pay- 
ment. HrlA,  tliat  the  judf^ment  recovered 
•gainst  defendant  should  be  set  aside. 

2.  Defendant,  who  was  in  the  employ  of  the 
Ann,  after  tbe  dissolution  of  the  partnership 
appropriated  to  his  own  use,  to  pay  a  debt  due 
faim  from  his  brother,  some  of  the  property 
which  bad  beloneed  to  tlie  firm,  and  which  had 
been  transferred  to  defendant's  brother,  and 
IDOrt};afied  to  plaintiff  tu  secure  the  payment  of 
the  firm  debts.  Hihl,  tliat  plaintiff,  who  had 
been  obliRed  to  pay  the  firm  debts,  could  recor- 
er  from  dpfendoiit  the  Tolue  of  the  property  he 
appropriated. 

Appeal    Irom   coart   of  common  pleas, 

Enus  connty. 
•* Not  to  l)e  officially  reported." 
Action   by  S.  J.   Watts  a^^nlnat  J.  W. 

Tajlor  to  recover  the  n mount  of  alleged 

Eartnerablp  debts  which  plain  tiff  hail  paid, 
ut  for  wbicb  be  claimed  defendant  was 
reKpiiuolble.  From  n  Jud^meDt  for  plaln- 
tifT.  defendrint  appeals.    Keversed. 

C.  W.  Lester,  for  appellant.  David  N. 
Cull,  for  appellee. 

L>EWI9,  J.  Previooa  tu  December,  1886. 
apiiellee,  8.  J.  Watts,  was  owner  of  a 
eture,  sellioit  goods  at  Corbin,  Whitley 
eoanty,  a  stenm  sawmill  at  Emanual, 
al>ont  11  miles  dlotant,  and  bad  iiiade  a 
contract  with  certain  persoiiH  to  furnlHh 
timber  lor  tunnel  and  brldKcn  on  Vi  miles 
of  the  Cumberland  Valle.v  cxtenHlon  of  the 
Louisville  &  Nashville  Bulirond,  then  be- 
inji  constructed.  T.  J.  Taylor  having  a 
contract  at  the  same  time  (or  grading  and 
masonry  ol  two  miles  of  that  road,  a 
partnentblp  between  tbem  was  (ormed, 
WattBselUngtuTaylor  a  hair  luterestln  bis 
stock  of  guudn  and  lumber  contract,  and 
taking  a  hall  interest  InTtiylor'scontruct. 
That  partneralilp  continued  until  Ai)ril  6, 
ISS7,  when  Watts,  retiring  from  the  firm, 
transferred  to  Taylor  all  tbe  partnership 
pro|ierty,  including  goods  of  tbe  store, 
tools,  animuls,  lumber,  and  houses.  In  con- 
sideration of  which  Taylor  agreed  to  as- 
snm<)  and  pay  all  the  firm  debts,  and  the 
anm  of  9231.25  found  due  to  Watts  un  set- 
tlement; and,  in  order  to  secure  perform- 
ance of  his  ondertaking.  Taylor  on  the 
same  day  executed  to  Watts  a  mortgage 
on  all  the  firm  property  thus  transferred  to 
him.  Including  estimates  for  work  done 
and  materials  furnlahed  on  said  road  by 
the  firm,  the  entire  property  being  stated 
In  tbe  mortgage  to  be  of  the  vnlue  of  $13,- 
(100,  and  tbe  tirm's  debts  so  stated  to  be 
abcMit  $(i,OOU.  This  action  was  brought 
b.7  Watts  agiiinst  T.  J.  Taylor  and  appel- 
lant, J.  W.  Taylor,  Jointly,  to  recover 
amount  of  tbe  firm  debts,  all  of  which  It 
Is  alleged  in  the  petition  the  plaintiff  has 
t)een  compelled  to  pay  by  reason  of  the 
total  failure  of  T.  J.  Taylor  to  comply 
with  his  contract  to  pay  them,  the  sum 
of  ^-Ml.'ia,  mentioned,  damages  on  ac* 
eoDnt  of  sacrifice  of  his  property  sold  to 
pay  aald  debts,  and  also  the  amount  of 
en  accoont  for  work  and  labor  done  for, 
and  goods  and  materials  furnished  to,  ae- 


(endant  sabseqaent  to  April  5,  1887.  It 
Is  alleged  in  tbe  petition  as  cause  for  suing 
appellant,  J.  W.  Taylor,  that  he  was  a 
real,  thongb  silent,  partner  of  the  original 
firm  of  Watts  &  Taylor,  and  also  a  part- 
ner  of  T.  J.  Taylor  in  the  property  and 
business  of  Watts  &  Ta.Tlor  after  the 
transfer  of  April  6,1887;  and  as  such  part- 
ner be  received  tbe  benefit  of  tbe  contracts 
referred  to,  and.  together  with  T.  .J.  Tay- 
lor, clandestinely  carried  off  to  tbe  state 
of  TenneHsee  all  the  pro()erty  mortgaged 
to  plaintiff  to  secure  payment  of  tbe  firm 
debts  of  Watts  &  Taylor  and  the  Individ- 
ual debt  of  iF231.1.x  At  tbe  November 
term.lMM),  of  court,  a  verdict  was  rendered 
in  favor  o(  plaintiff  Hguinst  J.  W.  and  T. 
J.  Taylor  for  ^''i.TSl.lO,  thougb,  upon 
grounds  filed  by  him,  a  new  trial  was 
granted  as  to  J  W.  Taylor.  But  at  the  . 
retrial  bad  at  tbe  May  term,  1H81,  a  ver- 
dict was  again  found  against  him,  the 
amount  being  $4.5U0,  and  from  the  Judg- 
ment rendered  thereon  bn  has  appealed. 
But  T.  J.  Taylor  did  not  ask  a  new  trial, 
nor  has  be  appealed,  consequently  Judg- 
ment for  amount  of  the  first  verdict 
stands  against  him,  which  does  not,  bow- 
ever,  avail  tbe  plaintlH  t>eeause  be  is  insol- 
vent. 

It  seems  to  ns  tbe  evidence  does  not 
show  J.  Wi  Taylor  was  a  member  of  tbe 
original  firm  ot  Watts  &  Taylor;  on  the 
contrary,  tbe  testimony  of  the  plalntiH 
himself  shows  very  clearly  he  was  not,  for 
he  stated  as  a  witness  that  December  24, 
18SC,  when  the  partnership  between  him 
and  T.  J.  Taylor  was  formed,  be  wanted 
J.  W.  Taylor  to  go  into  tbe  firm,  but  be 
would  not  do  it,  saying  he  knew  nothing 
about  railroads,  was  afraid  of  it,  and 
would  pat  no  money  In  It.  Moreover,  at 
dlssulutiou  of  tbe  firm  of  Watts  &  Taylor, 
April  6,  1887,  T.  J.  Taylor  alone  assumed 
payment  ot  the  firm  debts  and  of  the  Indi- 
vidual debt  of  $231.15;  to  him  alone  was 
transferred  Watts' share  <if  the  partnership 
property,  and  he  nlone  executed  the  mort- 
gage thereon  to  secure  payment  of  the 
debts.  In  (act  Watts  does  not  testify  to 
a  single  promise,  oral  or  In  writing,  direct 
or  Indirect,  made  by  J.  W.  Taylor  to  be- 
come a  member  of  the  firm  o(  Watts  A 
Taylor,  or  to  assume  payment  of  any  o( 
Its  liabilities.  As,  therefore,  the  verdict 
of  the  Jur3'  was  to  a  great  ex  ten  t,  if  nor  alto- 
gether, based  upon  the  assumption  that  J. 
W.  Taylor  was  a  partner,— that  being  the 
main  Issue  made  by  tbe  pleadings,— it  Is 
bound  to  be  treated  as  palpably  against 
the  evidence.  The  evidence  shows,  how- 
ever, that  J.  W.  Taylor,  who  was  a  resi- 
dent of  Tennessee,  stayed  ot  Corbin  end 
Eninnual  nearly  the  whole  time  after  the 
partnerKhip  was  formed,  until  the  mort- 
gaged proi>erty  was  taken  out  ot  this 
state,  and  was  often  at  the  store  and 
about  the  mill,  and  after  April  5.  1SS7,  ho 
and  T.  J.  Taylor  purchased  aud  operated 
a  mill  at  Emunual,  dlHtlnct  from  tbe  one 
owned  by  Watts  and  previously  operated 
by  Watts  &  Taylor.  His  purpose  Ingoing 
to  Corbin  in  December,  18S6,  was,  as  he 
testifies,  to  look  after  collection  of  $1,200 
loaned  by  him  to  T.  J.  Taylor,  and  that, 
after  going  there,  be  was  employed  by 
Watts    A    Taylor     to    superintend   Um 
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Wntts  mill.  Re  admltR  be  continued  at 
Corhin  to  Boine  time  In  Jnni',  for  tlie 
purpose  of  coUectinit  or  Having  the  money 
T.  J.  Tnylor  owed  lilm,  tli<iup:Ii  lii  tlie 
'mean  time  he  am)  hin  brother  jointly  pur- 
chaHed  and  operated  a  mill.  Whether  J. 
W.  Taylor  beriime,  after  April  5,  1KN7,  in- 
tereMted  as  a  partner  of  T.  J.  Taylor  in 
the  property  and  biiBlnoHS  of  the  defunct 
Arm  of  Watts  &  Taylor,  does  not  fully  ap- 
penr.  But  it  seemH  to  us  this  rec<»rd  fully 
nuthorlzpu  the  belief  that  he  npproprlateil 
to  IiIh  own  UHe  at  le>iHt  enoufrh  of  the 
niorttru^ed  pr<)perty  to  satlHfy  what  whs 
due  him  from  T.  .1.  Taylor,  who  was  insol- 
vent, and  not  other wiue  able  to  pay  him. 
That  he  collected  eome  of  thcpstlmntes 
made  on  the  railroad  contracts,  and  f!;o- 
ing  to  T.  J.  Taylor,  Is  testified  by  nppei- 
•  lee,  and  not  denied  by  iilm.  While,  there- 
fore, there  is  such  slRnai  failure  of  proof 
of  J.  W.  Taylor  beinsc  a  member  of  tlie 
firm  or  Watts  &  Taylor  as  to  require  the 
verdict  set  aside.  It  Is  not  so  clear  that  he 
did  not,  after  April  5,  1K87,  as  partner 
with  T.  J.  Taylor  or  otherwise,  approprl- 
ate  a  considerable  araount  of  the  mort- 
IcaRed  property;  and  to  the  e.xtcnt  he  did 
so  appropriate  to  his  own  use  any  of  such 
pro|)erty  or  estimates  for  work,  which 
were  llkeivlse  niortsaKed,  he  Is  liable  to 
appellee.  Watts,  who  shows  be  has  paid 
firm  debts  for  which  the  property  was 
mortRaRed  to  him.  He  Is  also  entitled 
to  recover  on  his  account  to  the  extent 
the  nlleRed  services  were  rendered  (irKoods 
furnlKhed  to  J.  W.  Taylor  as  a  member  of 
the  firm  ol  Tnylor  Bros.,  if  there  was  such 
firm,  or  to  him  individually.  Wherefore 
the  judRment  is  i-eversed,  and  cause  re- 
manded for  the  verdict  to  be  set  aside, 
and  a  new  trial  granted,  and  further  pro- 
ceedings consistent  with  this  opinion. 


Chump  v.  CoMMONWKAi.rn. 
{Court  of  Appeal*  of  Kentucky.    Oct.  89,  1S03.) 

HOMICIDB— DTIKO  UBCLAKATIONS  —  EVIDEXCB  OP 

Beputation. 

1.  StatementB  as  to  tlie  cir<T>ni«tnnees  of  a 
■hootiiiK  ni.iile  l>r  tlic  pirrson  HhoC  imnipilintply 
then-after  are  aUmisKilile  a»  d.ving  doclurutioiis, 
he  biivhiE  then,  niiU  nt  (lilTorpiit  timpii  in  the 
interval  liofore  his  death,  IS)  houm  thereafter, 
8tnle<]  that  he  was  B"i"S  to  di.>  from  the 
Trnniidst  rwoivi'd.  and  liavini;  never  expressed  a 
doubt  alioiit  d.viii);.  or  liope  of  recoverj-. 

2.  Defendant,  in  a  honiiridi;  cn»p,  having 
tei«tin«'<i  in  her  ovni  Iwlinlf.  evidence  of  her  repu- 
tnlinn  for  uioniUty  and  virtue  was  properly  ad- 
mitted. 

Appeal  from  circnit  court,  Ureennp 
connty. 

"Not  to  he  offlclnlly  reported." 

Mnllndn  Crump  was  convicted  of  mur- 
der, and  a|)|>enls.    AfHrmed. 

T.  H.  I'oyiitfr,  (or  appellant.  Ww.  J. 
Bendrtck,  (or  the  Commonwealth. 

Lrwis,  J.  According  to  the  dyins:  dec- 
larations of  her  husband,  for  the  murder 
of  whom  appellant  was  indicted  and 
tried,  he  went  to  his  houne  about  0  or  10 
o'clock  at  nlRht,  and,  beine  let  In  by  his 
son.  sat  down  by  the  tire,  taking  oft  his 
■boeti  (or  tbe  purpose  of  goinj;  to   bed. 


That  she  commenced  to  qnarrel  witb  blm. 
and,  without  any  violence,  or  demonstra- 
tion or  threat  o(  violence  on  his  part,  she 
Kot  out  of  the  bed.  wliere  she  bad  s;on«  be- 
fore his  return  home,  and  fired  a  pistol  at 
blm  four  or  five  times,  the  first  shot, 
which  was  tbe  fatal  one.strlkini;  bis  back, 
Roing  nearly  throuKb  him.  He  recei\'ed 
besides  two  other  sHabt  wounds.  He  im- 
mediately left  the  bouse,  which  he  tried  to 
escape  from  as  soon  as  fired  at,  and 
started  barefooted,  in  the  snow,  to  his 
father's  house,  about  300  yards  off.  but 
was  met  about  halfway  by  bis  brother, 
to  whom  he  said :  "  1  am  shot  three  or 
four  times.  1  am  goiiiK  to  die. "  He  died 
the  next  day  about  5  p.  u.,  but  aald  to 
several  pprsons,  at  different  times  during 
the  Interval,  substantially  that  he  was 
Roini;  to  die  from  tlie  wounds  received.  In 
fact  he  never  to  anyone  expressed  a  doubt 
about  dying,  or  hope  of  recovery,  but, 
according  to  the  statement  of  each  wit- 
bCHS  who  professed  to  have  heard,  he  said 
without  qualification  or  hesitation  he 
was  going  to  die.  Jt  seems  to  us  bis  state- 
ments, made  under  tlie  circumstuncea 
I)roved,areclenrly  competent  as  dyiiis  dec- 
larations. It  appears  be  also  made  an 
affldavit,  read  In  evidence,  in  whlcii  it  was 
simply  stated  that  upon  the  night  of  tbe 
15th  of  March,  1»I2,  his  wife  did  willfully 
shoot  and  wound  him  with  intent  to  kill, 
without  any  known  cause.  But  that  affi- 
davit would  not  be  competent  as  a  dying 
declaration,  even  it  It  was  more  than  a 
mere  stateuieiit  of  a  conclusion  of  the  per- 
son ninking  it,  because  it  does  not  appear 
that  it  was  made  by  him  in  belief  of  im- 
pending death.  It  certainly  did  not  have 
the  effect  to  render  incompetent  his  dying 
declarations  otherwise  proved.  Nor  can 
api>ellant  complain  of  Its  introduction 
because  It  was  read  to  the  Jury  on  her 
motion.  She  and  her  son  both  testified, 
and,  according  to  both  of  their  state- 
ments, she  shot  her  husband  in  self-de- 
fense, but  evidently  the  Jury  did  not 
believe  them,  or  she  would  liave  been  ac- 
quitted. Hence  counsel  make  the  objec- 
tion that  the  court  permitted  evidence 
that  her  reputation  for  morality  and 
virtue  is  bad  to  go  to  the  Jury.  Having 
assumed  the  attitude  of  a  witness,  ap- 
pellant was,  as  has  been  exprrssly  held 
by  tills  court,  properly  subjected  to  the 
snme  tests  as  any  other  one  testifying, 
and  evidence  as  to  her  reputation  for 
morality  and  virtue  was  therefore  compe- 
tent.   Judgment  ufllrmed. 


SMFTB  T.  BOQRNSCnCT.TS. 

(Court  of  Appeal*  of  Kcatudla/-    Nov.  8,  1893.  > 

Apfbal— Decision— Rrs  Jodiciti.  on  Sbcoxa 

Appbau 

An  appellee  who   is  satlsflcd  with   the 

Judgment  of  tlie  lower  conrt.  and  who  has  taken 

no   cross  appeal,  is  not  required  to  make  anj 

objections  to  tbe  nilincs  of  the  trial  conrt;    and 

rouseqiieiitl.r  a   reversal  of  the  JudRnipnt,   and 

the  Kmnt  of  a  new  trial,  which  resnlta  in   a 

Jndffuient  nnfavorable  to  him,  and  from  whidi 

lie  appeals,  are  not  res  Judicata  as  to  qncstioua 

wlileh  could  linve  been  made  by  bim  on  the  first 

appeal  if  lie  had  then  been  tb«  appelhuit,  or  bad 

token  a  cross  appeaL 
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Appenl  from  drcalt  eoart,  KeotoD 
county. 

"N<it  to  he  ufficlaliy  reportPd." 

Action  by  Edward  Smith  agninst 
Charles  Bogenschultz.  From  a  Judxment 
tn  defendaiit'a  tavor,  plalntlB  appeals. 
For  report  on  lormer  appeal,  see  19  B.  W. 
Rep.  Wl. 

J.  F.  Jt  a  H.  Flak,  tor  appellant.  Wm. 
Goeble,  for  appellee. 

Prtor,  J.  The  amended  petition  being 
a  part  ot  the  original  re<!ord,  as  counsel 
for  the  appellee  contendR  In  hia  petition, 
(and  in  this  he  Is  sustained,)  still  It  was 
not  made  a  question  on  the  llrst  appeal, 
nor  WHS  the  appvllet*  (now  appellant)  re- 
quired to  make  that  point.  He  prayed  no 
cross  appeal,  and  was  willing  to  abide  by 
ihe  judgment  he  bad  obtained.  He  recov- 
ered a  Judgment  that  was  satisfactory  to 
blni.  but  the  appellee,  who  was  the  ap- 
pellant on  the  flrst  appeal,  obtained  a 
reversal  ou  grounds  that  do  not  affect 
the  question  now  made.  Conceding, 
therefore,  that  it  was  error  In  refusing 
tu  permit  the  tiling  by  the  appitllnnt  of  fais 
amended  petition  on  the  first  hearing,  yet 
be  obtained  bis  Judgment,  and  the  appel- 
lant (now  appellee)  had  It  reversed,  and 
sent  back  for  another  trial;  and  It  is  now 
contended  that  the  error,  if  any,  should 
bAve  been  c<irrected  on  the  first  ap|)eal. 
We  think  not.  The  appellant  (then  an- 
pellee)  was  satisfied  with  his  Judgment, 
and  wanted  no  reversal,  if  be  had  prayed 
a  cross  appeal,  then  all  the  questions 
aneeting  him,  or  that  conid  have  been 
made  by  him  on  the  first  hearing  In  this 
conrl,  would  have  been  res  udJuUlcata. 
This  he  did  not  do,  and  It  was  needless 
fur  him  to  assign  an  error  when  he  was 
willing  to  abide  by  the  judgment  that  his 
adversary  was  seeking  to  reverse.  Peti- 
tion overruled. 


Mrchamcs'  Trust  Co.  et  al.  v.  Cobb. 
{Court  <tf  Appeals  of  Kentucku-    Oct.  27, 1893.) 

Vsxoa — Action  to  Dissolve  ConpORATios — Salb 
or  HoiiTOjioED  Land. 
Cirll  Coflp,  S  (32.  TrhlcU  requires  actions 
tor  the  Side  of  Innd  niuler  a  mortfrnRe  or  other 
incuinliniiire  to  he  bronplit  in  the  county  whore 
tiie  liind  Hpb,  has  no  applicntion  to  an  nrtion 
for  the  settlement  of  au  inxolvpnt  corpomtjon 
or  partnership;  and  a  court  n-hic-h  has  obtained 
jnnsilictiun  to  wind  up  an  iuxulveut  corpora- 
tion has  jurisdiction  to  decree  a  sale  of  its 
mort{;aged  land,  thoni;h  situated  in  anotlier 
conuty,  where  the  mortgagee  is  a  party  to  the 
action,  and  bns  filed  a  cross  petition  praying 
foreclosure,  and  no  settlement  of  the  corporate 
affairs  can  be  made  without  such  sole. 

Appeal  front  LouisTlUo  law  and  equity 
conrt. 

"Not  to  he  ofllcinlly  reported." 

Action  by  J.  M.  Cobb  a»;aInHt  the  Bel- 
knap &  Dumcsnil  Stone  Company  and  the 
Mechanics' Trnst  Company  fur  the  disso- 
lution of  the  stone  compan.y.  From  a  de- 
cree in  plalntin's  favor,  the  Mechanics' 
Trust  Company  appeals.    Affirmed. 

O.  A.  iVeble,  for  appellant.    Jamea  8. 


Prim,  Stone  A  Siiddetb,  John  C.  MtUer, 
and  Jamen  B.  Klrby,  fur  appellees. 

Pryor,  J.  The  Belknap  A  DuroesnII 
Stone  Company  having  Its  principal  place 
of  business  in  the  city  of  Louisville,  and 
becoming  insolvent,  or  unable  to  conduct 
its  business, one  J.  M.  Cobb,  a  large  stock- 
holder, instituted  tills  action  In  the  law 
and  equity  court  for  the  purpose  of  wind- 
ing up  the  business  of  the  corporation  by 
selling  its  plant,  machinery,  lands,  stocks, 
etc.,  to  pay  its  debts.  A  receiver  was  ap- 
pointed, and  proceedings  had  looking  to 
the  complete  diHsoluthm  of  the  corpora- 
tion. The  Mechanics'  Trust  Company 
was  made  a  defendant,  and,  holding  a 
mortgage  as  trustee  to  secure  certain 
bonds,  it  joined  in  the  prayer  for  the  re- 
ceiver, and  filed  an  answer  and  cross  pe- 
tition asking  that  its  mortgage  before- 
closed.  The  lands  embraced  hy  the  mort- 
8a;;e  are  in  Warren  county,  in  this  state, 
and.  by  consent  ot  the  parties  in  interest, 
a  sale  was  ordered  by  the  law  and  equity 
court  of  these  lands,  with  a  view  to  a  final 
settlement  of  the  affitirs  of  the  Insolvent 
corporation.  It  seems  that  this  consent 
order  for  the  sale  of  the  Warren  county 
land  was  made  before  there  was  a  judg- 
ment dissolving  the  corporation,  and,  be- 
ing only  preparatory  to  the  dissolution, 
it  is  clalined  that  tlie  Louisville  court  had 
no  jurisdiction  to  order  a  sale  of  these 
lands,  and  the  sale  should  have  been  ad- 
judged by  the  chancery  court  of  Warren 
connty,  aa  provided  by  section  02  of  the 
Civil  Code.i  That  provision  of  the  Code 
has  no  application  where  the  action  is  to 
settle  an  Insolventpartnershlporcorpora- 
tiun,  and  the  court  had  Juiisdiction, either 
for  the  protection  of  creditors  or  those 
interested  as  stockholders  or  partners. 
If  the  Lonisvllle  law  and  equity  court  had 
jurisdiction  to  settle  the  affairs  of  the 
corporation  by  decreeing  a  disnolntion, 
such  Delug  the  object  of  the  action.  It  then 
had  the  jurisdiction  to  take  charge  of  and 
adjudge  the  sale  of  any  of  the  corporate 
property  within  the  connty  of  .lerterson 
urontot  It  for  that  purpose.  The  juiis- 
diction in  this  rase  had  attached.  Tlie 
parties  were  before  the  court,  and  the 
chancellor  could  not  have  grunted  com- 
plete relief  if  the  right  to  decree  a  sale  of 
the  land  In  Warren  was  denied  him.  A 
sale  might  be  premature  when  the  insol- 
vency was  denleii  and  made  an  issue  in 
the  case,  and  e.xceptions  taken  to  the  sale 
on  that  ground,  but  no  such  question  is 
raised  here.  The  case  ot  Webb  v.  Wilght, 
2  Bush.  12G.  Is  decisive  of  this  case,  and 
when  conceding  the  jurisdiction  of  the 
Louisville  law  and  equity  court  to  wind 
up  the  liisolvent  corporation, — and  of  this 
there  can  be  no  duuht, — you  then  concede 
the  jurisdiction  to  sell  the  land  in  Wnm-n, 
as  no  settlement  can  be  made  without  it. 

Judgment  atUrmed.. 

'Tliis  section  provides  that  notions  relating  to 
real  estate  generally,  and  to  obtain  the  wile  of 
land  under  a  mortgage  or  other  Incunibrunce, 
must  be  brought  In  tlia  county  where  the  laud 
lies. 
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Kentucky  Crnt.  Rt.  Co.  t.  Smith. 

(/Court  df  Appeal*  c(f  KtrUudku.     Oct.  29,  189B.) 

RiJLROU)     COMPAXntS  —  NcouoEvca  —  FLTno- 
BwiTCB— Utrbet  Ckobsixo  —  Watchmas  —  Is- 

•TRUCTIO^S  —  EtiDKNCI  — ViBW  OF  PKB1U8B8— 

Nbw  Tbiai/— AMBNDHE:re  or  Motion. 

1.  In  an  action  apainat  a  railroad  campKoj 
for  personal  injuries  caused  \>J  defendant's  nee- 
ItKcnce,  it  appeared  that  ttie  accident  occurred 
at  tlie  intersection  of  two  streets  in  a  popnioua 
city;  that  on  one  of  tUeso  streets  were  tliree 
railroad  traclts,  two  bclonginj;  to  defendant  and 
one  to  another  company;  that  plaintiff  was  a 
boy  13  years  old.  and  nndertook  to  cross  the 
tracks  at  this  crossing;  that  he  had  crossed  the 
track  of  the  latter  company  just  ahead  of  a 
train  going  south  tbpreon,  and  whil.'  between 
such  track  and  the  adjoining  track  of  defendant 
be  was  struck  by  a  train  Roing  north  on  the 
latter  at  the  rate  of  seren  miles  an  honr;  that 
defendant's  train  was  in  charge  of  five  em- 
ployes, who  were  in  the  net  of  making  a  flyinf; 
■witch;  that  tlie  bell  was  rung:  that  the  engine 
waa  running  liackwards,  pusliing  two  gondola 
cars  and  pulling  four  box  cars;  that  no  one 
was  on  the  front  cars,  and  there  was  no  watch- 
man at  the  crossing;  that,  when  the  box  cars 
were  cut  off,  the  speed  of  the  enfriiie  was  In- 
creasrd,  and  plaintiff,  becoming  alarmed  at  a 
cry  of  danger,  stepped  near  defendant's  track, 
and  was  struck  by  the  front  car.  Held,  that 
plaintiff  was  not  guilty  of  such  contributory 
negligence  as  to  prerent  a  recoTery. 

-.  In  such  case  it  Is  immaterial  that  plain- 
tiff was  picking  up  pebbles  from  the  street, 
and  exnmming  them  at  the  time  of  the  injury, 
since  the  injnrr  wonid  not  hare  occnrred  if 
tkere  Imd  be«n  n  watchman  at  the  crossing  or 
a  brnkeman  on  the  front  end  of  the  gondola  car. 

3.  In  such  case  plaintiff  was  guilty  of  or- 
dinary negligence,  wuile  defendant  was  guilty 
of  the  highest  degree  of  negligence,  where  the 
highest  degree  of  care  was  required. 

4.  It  is  a  high  degree  of  negligence  for  a 
railmnd  company  to  make  a  running  or  flyinfr 
■witch  on  a  street  in  a  populous  part  of  a  city. 

5.  Where,  in  such  case,  the  court  instructs 
the  jnry  that  defendant's  employes  were  re- 
quired to  exercise  only  ordinary  care,  to  give 
warning  of  the  train  s  approach  by  bell  or 
whistle,  and,  if  given,  defendant  wns  not  liable; 
and  also  that,  if  plaintiff  was  guilty  of  negli- 
gence, he  could  not  recover,  if  but  for  the  neg- 
ligence the  injnry  would  not  have  been  sus- 
tained, unless  defendant  became  aware  of  the 
danger,  and  the  exercise  of  ordinary  care  would 
have  avoidtHl  the  luxury, — defendant  has  no 
ground  of  complaint,  since  such  instructions  are 
more  favorable  to  defendant  than  the  law  au- 
thorizes. 

0.  In  snrli  case  evidence  to  show  that,  at  the 
time  plnintilTs  legs  were  amputated  soon  after 
tiie  injury,  bis  uncle  said  "he  Iiad  often  warned 
pluiutiff  to  quit  pinyiug  on  the  railway  ti'acks 
at  tlie  place  where  the  accident  happened," 
was  properly  excluded  as  incompetent. 

7.  AVhere  a  witness  on  oross-exnminntion  is 
asked  by  defendant  if  he  did  not  then  have  a 
controversy  with  the  company,  and  was  not 
knstile  to  It.  and  on  re-examination  the  court 
refuses  to  allow  the  witness  to  state  whether 
or  not  be  had  recovered  a  judgment  for  $12,5CH), 
defendiiiit  is  not  entitled  to  have  the  swearing 
of  the  jury  set  aside. 

8.  \Vlicre  the  jury  is  sent  to  view  the  prem- 
ises nt  the  close  of  the  testimony  In  wbion  the 
place  of  the  injnry  wns  fully  described,  and  no 
■liscondnct  of  the  jury  is  claimed,  it  is  not 
ground  for  reversal  that  the  court  refused  to 
allow  the  jury  to  view  tlie  premises  at  a  partic- 
vlar  time  during  the  trial,  nod  before  the  testi- 
mony was  closed,  since  the  facts  constituting 
negligence  are  clearly  established. 

9.  It  is  not  error  to  refuse  to  reopen  it  on 
the  ground  of  newlj'-discovered  evidence,  where 


it  appears  from  the  ftfSdwrita  filed  that  tlie  wit- 
nesses named  therein,  except  one  employe  of 
defendant,  had  been  previously  lummoaeo. 

10.  Civil  Code,  §  343,  provides  that  a  motioa 
for  a  new  trial  must  be  by  written  grounds  filed 
at  the  time  of  malting  the  motion.  Seotira 
342,  as  amended,  provides  that  the  motkm 
must  be  made  within  tliree  days  after  the  Tet^ 
diet,  or,  when  there  is  a  special  verdict,  iritb- 
in  three  days  after  Judgment  on  the  apeoal 
finding,  unless  unavoidably  prevented,  except 
for  the  cause  mentioned  in  section  340,  snbaec. 
7.  Held,  that  where  a  motion  for  a  nen-  trial 
was  made  within  the  proper  time,  and  ovrp- 
ruled,  the  court  was  not  authorized,  on  motioa 
of  the  defeated  party,  to  set  aside  the  order 
overruling  such  motion  to  enable  such  partr  to 
file  adilitional  grounds  for  a  new  trial,  which 
were  not  within  the  exceptions  mentioned. 

Appeal  from  circuit  court,  Kentoa 
county. 

"To  be  offlclally  reported." 

Action  by  Austin  K.  Smith  aenlnst  ttw 
Kentucky  Central  Railway  Company  for 
personal  Injarleti  caused  by  defendnnt'a 
nPKl'Ki^xce.  From  a  Judgment  for  piatn- 
tin,  defendant  appeals.     Affirmed. 

UallHtn  &  Mycrx  and  (J.  V.  Lnckbjtrt,  for 
appellant.    O'Hura  4k  liryna,  tor  appellee. 

Prtob,  J.    At  the  September  term.  1890, 
or  tlie  Keoton  circuit  court,  the  appellee 
recovered  ajudKment  baaeU  on  a  verdict 
of  $15,U00  for  duuaxes  on  account  of  per> 
sonal    injurlea    suatalned    by    bim,    and 
eno8ed,  aa  la  nlieeed,  by  the  negllKenre  of 
theappeilaot,  the  Kentucky  Central  Uall- 
Tray  Company.    The  appellee,  un    the  7tb 
ol  AuKUft,  18X9,  at   tbe  instance   of    Mra. 
Sjpotta,  who  lived  at  Eighth  and  Waabinjc- 
ton  streets,  In  the  city  of  Covington,  bad 
Kone  to  porcliase  bread  at  the  ^jrocery  of 
one  Ifinn, located  at  the  sontb  west  corner 
of  Ninth  and  WashinKtun  atri-eta.     Where 
Ninth  street  Interaeeta  WaahinKton  Htreet 
there  are  three  separate  railway  tracks 
laid  on  the  last-named  street.    One  of  tbe 
tracks  belunKed  to  tbe  Chesapeake  &  Ohio 
ruad,  and   the  two  remaining  tracks  to 
the  appellant,  lylnR  west  o(  the  Chesa- 
peake &  Ohio  track.    The  appellaat   bad 
a  switch  on  its  tracks,  the  south  end  uf  it 
bcin);,  ns  the  proof  shows,  about    100   feet 
from  Ninth  street.    At  tbe  time  of  the  In- 
Jury  the  appellee  (a  boy)  was  abuut  13 
years  of  afi;e,  and  was  temporarily  rei^id- 
hift  with  his   uncle.  Dr.  Keains.  and,  ai'er 
be  bad   purchased   tbe  bread.  In  urdor  to 
reach  his  uncle's  bouse,  or  that  of  Mia. 
SptittH,  who  bad  sent  him  on  the  errand, 
he  had  to  cross  Washiu^ton  street.     "Tbe 
Chesapeuke  &  Ohio  track  wns  west  of  the 
tracks  of  the  appellant,  and  after  lie  bad 
rruRst'd  thoChesapeakeA  Ohio  track,  whils 
standing    between    that    track    and    the 
tracks  of  the  appellant,  be  was  struck  by 
the  cars  of  the  appellant,  knocked  down, 
and  both  legs  mashed  to  a  pulp  from  tbe 
feet  beyond  each  knee,    t^urt^eons  were  at 
once  sent  for,  and   both  Ifffs  ampotuted 
above  the  knee.    It  is  shown   by  the  testi- 
mony, and  in   no  wise  contradicted,  that 
the  piiice  where  the  Injury  occurred   on 
these  two  streets  is  In  the  central  part  of 
the  city  with  regard   to  populatitm,  and 
was  used  and  pacsed  over  by  Its  citfsens 
as  much  as  anyol  the  other  streets.   Jtoth 
the  appellee  and   tbe  appellant  had    the 
rigrht  to  tbe  use  of  tbe  street,  with  the  duty 
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un  tlie  part  of  tbe  appellee  toexercSae  sacb 
ui-Oinary  care  and  caution  88  pertainR  to 
oa<)  u{  bia  aiso  to  avoid  coininK   In  contact 
with  tb«>  cam,  aud  on  tbe  part  of  the  rall- 
'waj  cuopncy  to  une  the  liiRhvat  deftree  o( 
eare   iu   order  to  prevent  injurlnx  thoae 
who  vcere  UBioK  tbetitreet  In  paHHln^;  cither 
on  loot  or  iu  vehlslea.    Such  a  hiKli  decree 
of  cai<e  inuvt  necesHarily  attach  to  every 
railway  company  when  operatinR  its  carit 
on  tlip  iitreet?  of  a  densely  populated  city, 
and  ^nriiea   the  travel   otht^rwiae   than  ua 
the  vara  ol  tlie  company  ia  aa  constant  aa 
la  UKnal  on  such  atreeta.    The  cliaracter  of 
the  hlKliwny.  and  the  travel  upon  it,  often 
dt>tertaine  the  desree  of  rare  to  l>e  eser> 
eiMxl  by  both  the  company  and  tlie  party 
Injured.    A  ereater  degrt^e  <>I  care  rouat  be 
e^ierc-lued   by  the  curapany  when   running 
Ita  rani  on  a  pulilic  street  than  ia  required 
to  be  everclKed  at  the  ordinary  croaainifa 
In  thecoantry,  and  when    there  aro  throe 
railroad  tracica  on  a  principal  street,  con- 
•tuntly  uaed,  aa  ia  ahown  in  thia  uaae,  ex- 
traordinary care  miiat  be  ab'vwn  on  tbe 
part  of  tiie  railroad  civmpany  before  it  can 
be  e.M-inpted  from   liability  for   iujurlns 
thoae  who  have  tbe  same  rlKbt  to  uae  the 
alrwtn  that  the  company  haa.    It  is  true 
tlia  party  injiired   may  bo  guilty  of  siKb 
contributory  neglect  aa   to  prevent  a  re> 
eo^ery.and  hia  failureto  exercise  auchcare 
aa  an  ordinarily  prudent  man  would  exer> 
CIS*,  under  tbe  circumstances,  may  often 
be  ir.terposcd  as  a  defense.     Wiietlierany 
■nrh  defenae  exlated   in    this  case  will  be 
Srst  conaidered.    Tbe   train   of  ttie  appel- 
lant wan  made  up  of  the  eaelne  ami  six 
CHni.    The  train  or  engine  was  running 
baciv wards,  and  was  pusbiu^.  in  advance 
ol  it.  two  gondola  cars,  and  pnlling  four 
bos  cars.    The  train  was   going  north, 
aad  tiie  pnrpoae  wa<*  to  malte  a  running 
switch;  that  ia,  they  were  to  place  tlte 
ioiir  box  cars  on  uuothHr  track,  without 
stopping  the  engine  or  train.     V\'hile  the 
train  was  In  fact  going  north,  the  head  of 
tlie  engine,  or  the  front  part,  was  south. 
There  were  on  the  train, at  the  time  of  the 
accident,  five  employes.   Tbe  engineer  and 
fireman  were  in    the  cab  of  tbe  engine. 
0'L)o(iuelI,  the  foreman,  was  on   tbe  front 
part  ot  tbe  engine, — that  is.  between   the 
eDglaa  and   the  box  cars  that  the  engine 
was  p-j'ilir.g,— and  waa  there  for  the  pur- 
pur«L<fHepa:'a  ting  the  box  earn  from  tbe 
enxise  wiiea  the  signal  was  given.    One  ot 
tlie  Itrakemeu  was  on  top  of  tbe  box  cars, 
an-.!  aiiother  bralceman  setting  the  switch, 
Qt  preparing  to  do  so.    Tt^ere  waa  no  one 
on  eiiliiir  of  the  gondola  cars  that  were 
being  Duabed   north   to  give  warning   to 
those  on  the  atrt^et,  or   those  croaaing  it, 
of  the  train's  approach, ar.d  no  watchman 
Btationed  attlie  rrosaing  lorthat  purpose. 
Weahait  assaiaa  that  tbe  bell  wus  ringini; 
to  give  notice  to  tiie  passengers  of  tbe 
train's  approach.    The  employes  on   tbe 
train  so  state,  nod  there  ia  do  reason  for 
dlMrediting  them.    When  the  time  arrived 
for  detaching  the  box  cars  the  slgnfil  was 
(tiven,  and   tlie  engine,  as   the   t(>stimony 
condDcea  to  show,  Increuaed  ita  speed  to 
K«t  out  of  the  way  of   the  detached  cars; 
ami  the  boy,  being  alarmed  liy  tbe  cry  of 
Boine  one  as  to  his  danger,  atepited  bacic 
aeartbe  track  of  tite  appellant,  was  struck 


by  tbe  car  In  front  that  was  being  puabed 
north,  and  mangled  as  already  stated. 

He  bad  crossed  tbe  Chesapeake  &  Ohio 
track  on  his  way  with  his  bread,  and 
while  standing  at  or  near  tbe  place  of 
the  injury  a  train  passed  south  on  the 
track  he  bad  the  moment  before  crossed  ; 
BO  there  wus  a  train  going  south  that  he 
bad  managed  to  escape,  and  one  backing 
north  at  the  same  time,  but  on  a  different 
track,  that  inflicted  the  injury;  and  it 
seems  to  us  it  would  be  difficult  for  oni* 
more  prudent  and  oareful,  by  reason  ot 
his  advanced  years,  to  have  beard  the 
ringing  of  a  bell  with  these  trains  under 
headway,  or  to  have  disciivered  that  tbe 
engine  fronting  the  south  was  really  go- 
ing north,  and  pushing  the  gondolas  he- 
fore  It.  It  ia  said  that  tbe  little  fellow 
was  picking  up  pebbles  from  the  street, 
aud  examining  tiiem,  and  perhaps  he 
was;  but  that  his  life  was  in  peril  from 
the  time  he  undertook  to  cross  the  track 
of  these  roads  is  manifeat,  and  one  of  raa> 
ture  years  would  probably  have  met  with 
theaame  fate;  but,  whether  so  or  not,  if 
there  had  been  a  watchman  at  the  cross- 
ing, or  even  a  brukeman  on  the  far  end  of 
tbe  gondola,  that  was  at  least  60  feet 
from  the  engine,  this  accident  would  have 
been  avoided.  It  is  true  the  employes, 
wl)cn  they  discovered  the  danger,  used  ev- 
ery effort  within  their  power  to  avoid 
tlie  injury,  even  to  tbe  sacrifice  of  tbeir 
own  lives:  aud  It  may  be  said  that  the 
company,  by  reason  ot  its  neglect  in  not 
baviug  watchmen  at  these  croBHiogH,or  iu 
making  running  or  flying  swltch(?.slu  thv 
streets  of  a  densely  populated  city,  is  tbe 
cause  of  this  injury,  and  not  those  wlio 
perhaps  exercised  all  the  caution  they 
conid  exercise  with  the  employes  assigned 
to  this  train. 

It  is  an  Improper  use  of  the  streets  ol 
a  city  to  so  use  tiiem  by  railroad  tracka 
and  trains  as  to  prevent  the  use  of  tbe 
streets  for  ordinary  business  purposes, 
or  to  use  tbe  streets  lor  the  purpose  of 
making  wild  awltching,  that  must  neces- 
aarily  endanger  tbe  lives  of  those  who  am 
compelled  to  cross  or  use  them.  The  ele- 
mentary  books  establish  the  doctrine  that 
it  is  negligence  per  se  on  the  p>irt  of  a  rail- 
road company  to  use  a  running  swi'.cb  iu 
a  populous  town  or  city.  "Tlie  construc- 
tion and  use  of  a  running  switch  on  a 
highway,  in  the  midst  of  a  populous  town 
or  village,  is  of  itself  an  act  of  gross 
and  criminal  negligence  on  the  part  of  the 
company."  Shear.  &  R.  Neg.  (3d  Ed.)  J 
WC;  Bridge  Co.  v.  Kreiger,  (Ky.)  Ill  S. 
W.  nep.  738.  In  the  case  of  Railroad  Co. 
T.  Baches,  reported  in  55  Bl.  379,  it  was 
held  that  when  a  running  or  flying  switch 
wea  used  In  a  populous  part  of  a  city 
of  ten  or  twelve  thousand  inhabitants, 
at  a  crossing  or  along  an  alley  used 
by  the  put)lic,  and  the  cars  thrown  upon 
the  side  track  having  a  momentum  ot  five 
miles  an  hour,  from  which  an  injury  oc- 
curred, tlie  company  was  guilty  of  a  high 
degree  of  negligence,  and  tbe  tact  that 
signals  of  alarm  were  given  from  the  eu> 
gine  employed  In  the  switching.  Intended 
for  those  crossing  the  track,  ailorded  nu 
excuse.  In  this  case  the  engine,  with  tiie 
cars  attached,  caused  the  injuryt  and  tba 
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decided  welffbt  of  the  testimony  Is  that 
it  reNuIted  \n  tlie  eOurt  to  avoid  tlie  de- 
tached cars,  and  to  malce  the  Rwitchlng 
fluccessful.  The  inotnpiitnm  ot  the  engine, 
aR  Bbown  by  the  plalntlR'H  teHtiniony,  aft- 
er It  was  detached,  was  elghtor  ten  miles 
an  hour,  and  (roin  that  u(  the  defendant 
five  or  sis  tniles  an  hoar;  the  witiieHsea 
for  the  latter  statinK  that  the  speed  sllKbt- 
ly  increased  when  the  signal  was  Kivon. 
Here,  xhen,  was  the  hlKheat  decree  of  neg- 
lect on  the  part  of  the  company,  and  or- 
dinary neglect  on  the  part  of  the  injured 
boy;  the  one  scarcely  in  a  condition  to 
Judge  of  bin  danger,  and  the  other  not 
even  eserclnlng  ordinary  cere,  when  from 
the  facts  the  highest  dngreu  of  care  was  re- 
quired. If  railroad  conipanies  are  permit- 
ted to  use  the  streets  of  a  town  or  city, 
others,  who  have  tlie  ri^ht  to  use  them, 
can  require  that  the  utmost  care  shall  be 
need  tu  secure  the  safety  of  these  persona. 
This  degree  of  rare  is  rendered  necessary 
tiy  reason  of  the  danger  to  which  persons 
are  exposed  who  are  compelled  to  use  the 
streets  In  common  with  the  railway  com- 
panies. This  rule  does  not  dispense  with 
the  duty  on  the  part  of  one  crossing  or 
using  the  street  to  use  ordinary  care  and 
prudence  for  his  own  safety,  and  If  he  fall 
to  do  this,  and  Is  guilty  of  gross  neglect  as 
well  as  the  party  Injuring  him,  and  but 
for  which  the  accident  w<iuld  not  have 
happened,  he  cannot  recover.  Ferguson 
V.  Railroad  Co.,  63  Wis.  14r>,  23  N.  W.  Rep. 
123.  We  have  been  referred  to  no  author- 
ity b.v  counsel  in  which  a  recovery  has 
been  denied  upon  such  n  state  of  case 
as  this,  or  In  cases  where  thefacts conduce 
to  show  such  grave  neglect  on  the  part 
of  the  company.  The  neglect  consists — 
FIrBt,  Id  the  company  making  flying 
RWitches  in  the  street;  second,  in  not  hav- 
ing a  brakeman  or  some  other  omptoyeon 
the  front  gondola;  and,  lastly.ln  not  hav- 
ing a  switchman  at  a  crossing,  to  use  the 
innguuee  of  a  witness,  used  as  much  by 
the  people  In  passing ''as  any  other  part 
of  the  city."  with  a  population  of  SO.OW). 

It  is  contended  by  counsel  fur  the  appel- 
lee that  the  instructions  form  no  part  of 
the  record.  After  the  verdict,  a  motion 
for  a  new  trial  was  made  within  three 
days,  as  provided  by  section  !I42,  Code. 
That  motion  was  heard  and  <iverruled  by 
the  court.  The  appellant  then  moved  to 
set  aside  the  order  overruling  the  motion 
to  enable  It  to  fileother  grounds, and  that 
motion  prevailed  over  the  objections  of 
counsellor  theappeliee.  Section  343, Code, 
provides  that  the  motion  mast  be  by  writ- 
ten grounds  filed  at  the  time  of  making 
the  motion  ;  and  section  3-12  provides  that 
It  mnst  be  done  within  three  days  after  the 
verdict,  unless  uunvoidably  prevented, 
making  as  an  exception  the  cause  men- 
tioned in  subsection  7  of  section  H4U.  By 
an  amendment,  when  there  is  a  special 
verdict,  the  grounds  must  be  flled  within 
three  days  after  the  judgment  on  the  spe- 
cial fi.idlng.  The  object  of  requiring  the 
motion  to  be  ma<le  within  the  three  days 
Is  to  enable  the  court  to  render  a  judg- 
ment without  delay,  and  when  the  facts 
and  questions  of  lew  are  fresh  in  the  minds 
ot  court  and  counsel,  and  it  is  the  evident 
meaning  and  purpose  of  the  Code  to  close 


the  doors  to  any  other  motion  tor  a  o<*w^ 

trial  upon  any  other  grounds  than  the  ««- 
ceptlons  made,  unless  unavoidably  pre^ 
vented.  Such,  too,  is  a  sale  construction 
of  this  provision  of  the  Code ;  for,  if  mo- 
tions are  permitted  to  be  renewed  from 
day  to  day  during  the  term,  the  time  of 
the  court  would  be  consumed  in  hearing 
motions  for  new  trials,  far  amendments 
would  likely  be  allowed  whenever  the 
minds  of  counsel  suggested  some  addi- 
tional reason  for  another  hearing.  Tlils 
court,  in  Houston  v.  Kidwell,  reported  In 
83  Ky.  301,  adjudged  that  additional 
grounds  might  be  Hied  after  the  three  days, 
but  was  careful  to  say  that  such  addition- 
al grounds  must  be  filed  before  the  motion 
for  a  new  trial  was  disposed  of,  and  thai 
Construction  was  given  with  some  doubt. 
It  Is  true  the  court  mny  as  a  general  rule 
set  aside  orders  made  during  the  same 
term  at  which  they  were  entered,  and  un- 
der this  well-recognised  rule  of  practice 
may  set  aside  the  order  refusing  a  new 
trial,  and  grant  one;  but  to  permit  coun- 
sel, after  the  motion  has  been  overruled, 
to  file  other  grounds,  to  to  violation  of  the 
spirit  and  meaning  ot  the  Code.  ConnBel 
realized,  doobtless,  that  the  Instructions 
given  by  the  court  were  more  favorable  to 
the  appellant  than  the  law  authorised,  aa 
the  employes  were  confined  to  the  exercise 
of  ordinary  care.aud  required  only  to  give 
warning  of  the  train's  approach  by  bell  or 
whistle  when  needed,  and.  It  shown  to 
have  been  given,  would  have  exempted 
the  company  from  reRponsIbility.  The 
court  also,  In  effect,  said  to  the  jury  that 
if  the  appellee  was  guilty  of  negligence  lid 
could  not  recover,  if  but  for  the  negligence 
the  injury  would  not  have  been  sastained, 
unless  the  appellant  became  a  ware  of  the 
danger,  and  the  exercise  of  ordinary  care 
would  have  avoided  the  injury.  This  boy 
was  only  recinired  to  exercise  that  degree 
of  care  whii.-h  an  ordinarily  prudent  child 
of  his  age  would  have  exercised,  and,  if  he 
exposed  himself  to  danger  In  such  a  man- 
ner as  that  the  Injury  could  not  be  avoid- 
ed by  the  defendant  by  the  exercise  ot 
proper  care  to  prevent  It.  oo  recovery 
should  be  had;  but  if  the  child  was  on  the 
street  or  crossing  where  it  bad  the  right 
to  be,  and  was  Injured  by  reason  of  the 
gross  neglect  of  the  defendant,  although 
guilty  himself  of  ordinary  neglect  looking 
to  one  of  his  age,  n  recovery  must  neces- 
sarily follow.  So  the  instructions  could 
not  be  complained  of,  if  in  the  record. 

There  were  some  objections  made  to  the 
action  of  the  court  dnring  the  progress  of 
the  trial  that  will  not  be  considered,  as 
thera  was  no  abuse  of  discretion  and  no 
harm  resulting  from  such  action.  The  ap- 
pellant offered  to  prove  by  a  witness  that, 
at  the  time  the  lees  of  the  appellee  were 
amputated,  Dr.  Kearns,  the  uncle  of  the 
plamtirr,  said:  "He  had  often  warned 
plaintiff  to  quit  playing  on  tlie  railway 
tracks  at  the  place  where  the  accident 
hfippened."  This  offer  was  refuped  for  two 
reasons:  Dr.  Kearns  could  himself  have 
testllled,  and,  besides.  It  was  Imrompetent. 
Tlie  boy  was  then  under  the  influence  ot 
morphine,  and.  If  not.it  was  Incompetent, 
as  It  could  not  haveaffectcd  tlie  result,  and 
in  no  wise  lessened  the  care  to  be  exercised 
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Iiy  the  appellant,  or  Increased  tbat  to  be 
-exercised  by  the  appellee.  A  witnera  waa 
askecl,  on  erofH-examlnutlon  by  defend- 
aDt'M  counnel,  tr  be  did  not  then  have  a 
controveray  with  the  defendant,  or  was 
biiatlld  to  It;  and,  when  re-cxamtiied  by 
the  plaintiff's  cnansel,  was  asked  if  he  had 
not  recovered  a  judgment  for$12,500.  The 
■<ia'*Mtion  was  objected  tn,  and  the  court 
refuMed  to  allow  the  witness  to  answer, 
-and  thereupon  counsel  for  the  defense 
moved  to  set  nskie  the  MwearlnR  of  the 
Jury,  and  the  motion  was  overruled.  The 
■court,  it  seeins  to  us,  fully  protected  the 
rlRhts  of  the  defense  in  re<iuirlos  the  wit- 
nesM  not  to  answer. 

There  WHS  an  objection  and  an  exception 
talcen  to  the  action  of  the  court  in  refuiilnK 
to  send  the  jury  to  view  the  premises  at  a 
particular  lime  durintr  the  trial,  and  be- 
fore the  testimony  closed.  The  court  re* 
fused  to  do  this,  but  at  the  dose  of  the 
testimony  sent  the  Jury  to  view  the  prem- 
ises. The  place  of  the  injury  had  been  ful- 
ly described  by  the  wltnesiies.  No  mlscon- 
■durt  is  allFKed  to  have  taken  place  on  the 
part  of  the  jury.  Facts  constituting  the 
neglect  have  been  clearly  escnbllshed,  and 
w*  perceive  no  reason  for  reversing  the 
'Cause  on  that  ground.  Some  affidavits 
were  filed  showing  the  inipurtance  of 
-otlier  tentlmony  discovered  after  the  trial 
had  closed:  and  it  appearing  that  these 
witnesses  hod  been  jx-evlously  sunimonel. 
-except  one  who  was  on  employe  of  the 
■comijany,  and  the  court  refused  to  open 
the  case,  there  was  no  error  In  this  regard. 

The  judgment  is  affirmed. 


Jones  v.  Statb. 
(Court  cf  Criminal  Appenl*  mf  Texai.   Oct  29, 

18U3.) 
BCRai.4RT  — rSl>ICTME!rt. 

An  indictment  \rliich  charges  a  breaking 
bito  a  house  with  intent  to  tiike  property  l>o- 
loiiRlnt;  to  S.  and  I<.  from  thoir  possession,  with- 
out the  consent  of  the  ''oivner,"  and  with  intent 
to  deprive  the  "owner"  of  the  value  thereof,  is 
fatniljr  defective.  If  the  property  Inteudcd  to 
-foeT  stolen  belouftccl  to  8.  und  L.  Jointly,  tlie  ia- 
dicUiient  is  iusutlirient,  bectiuse  it  fiiiU  to  iioKa- 
tive  the  consent  of  the  owners  by  the  ncccssurjr 
atlegations  that  the  property  was  taken  from 
their  possession  without  the  consent  of  "citlifr," 
ami  with  intent  to  deprive  said  "ownors"  of  the 
ralue  thereof;  and,  if  the  separate  possession 
and  ownership  of  S.  nad  L.  in  llie  property 
taken  ia  inteinicd  to  be  charged,  then  the  iu> 
dictnient  is  fatally  dufpctire,  in  not  allei;in);  tlie 
takiug  to  bare  been  without  the  consent  of  suij 
"owmTS."  and  witli  intent  to  deprive  the  "own- 
-•rs"  of  the  value  thereof. 

Appeol  from  district  court,  McLennan 
-county;  L.  VV.  GooDKicn,  Judge. 

John  Jones  was  convicted  of  breaking 
into  a  house  tn  the  daytime,  with  intent 
to  take  property  therefrom.  From  an  or- 
der orerrulluK  bis  motion  in  arrest  of 
Judgment,  be  appeals.    Ileverscd. 

K.  L,  Ueary,  Asst.  Atty.  Ueu.,  for  the 
State. 

SiMKiNs,  J.  There  la  only  one  onestlon 
tbat  need  be  considered  in  this  case.  The 
dndletment  allegeit  that  the  defendanfdld 


in  the  daytime,  and  by  force,  threats,  and 
fraud,  break  and  enter  a  bousH  •  •  • 
occupied  by  8am  Evans,  •  »  •  with  In- 
tent to  fraudulently  take  •  •  •  proper- 
ty tielonging  to  Sam  Evans  and  Lena 
Evans  from  the  possession  of  Sam  Evans 
and  from  the  possession  of  Lena  Evans, 
without  the  consent  of  the  owner,  and 
with  intent  to  deprlvn  the  owner  of  the 
vnlue  thereof,"  etc.  A  motion  In  arr«Bt  of 
judgment  was  made,  overruled,  and  except- 
ed to.  Thequestionis  thesutfieiency  of  the 
indictment  to  negative  the  owners' con- 
sent. It  Is  well  settled  that  in  an  Indict- 
ment for  burglary  the  intended  felony  or 
theft  must  lie  described  with  all  the  statu- 
tory Ingredients.  Reed's  Case,  14  Tex. 
App.  0)02.  11  we  regard  the  property  In- 
tended to  be  stolen  as  the  joint  property 
of  8am  Evans  and  Lena  Evans,  then  the 
indictment  is  Insufficient,  because  it  falls 
to  negative  tlie  aonsent  of  the  owners  by 
the  necessary  allegation  that  the  property 
was  taken  from  their  possession  without 
the  consent  of  either,  and  with  intent  to 
dcprlvesald  owners  of  the  valuethereof.  un- 
der the  rule  laid  down  bvtblscourtin  Tay- 
lor's Case.  23  Tex.  App.  WO,  6  8.  W.  Rep. 
141 :  Woods'  Case, 20  Tex.  App. 508, 10  S.  W. 
Rep.  lOH.  If,  however,  the  separate  pns- 
session  and  ownership  of  Hani  Evans  and 
Lena  Evans  In  the  property  taken  ia  in- 
tended to  be  charged,  then  the  indictment 
is  fatally  defective  in  not  alleging  the  in- 
tent to  take  the  property  without  the 
consent  of  the  said  owners,  with  Intent 
to  deprive  the  owners  of  the  value  there- 
of, etc.,  under  the  authority  of  Smith's 
Case.  21  Tex.  App.  00,  17  S.  W.  Rep.  660; 
Taylor's  Case,  23  Tex.  App.  040,  6  S.  W. 
Rep.  141.  Tlie  motion  In  arrest  of  judg- 
ment should  have  been  sustained,  and  the 
cause  is  reversed  and  dismissed.  Judges 
all  present  and  concurring. 


LoPRI  v.  8TATB. 

(Court  of  Criminal  Appeals  cif  Texat.    Oct  83, 

18»3.) 

Tnirr— IXSTBUCTIONS— ClBCUliSTAXTIAI.  Evi  ■ 
UENCE. 

1.  An  instruction  on  clronmstantlal  evi- 
dence, that  "nil  the  facts  (that  is,  the  facta 
necpssary  to  the  conclnsion)  must  be  consistent 
with  enc-h  other  anil  with  the  main  facts  sousht 
to  be  proved,"  ia  not  erroneous,  ns  depriviit;;  the 
Jury  of  the  riitht  to  consider  facta  "uot  neces- 
sary to  the  conclusion." 

2.  The  evidence  of  theft  of  a  calf  was  cip- 
cunistuulial.  and  showed  that  defendant  and  a 
12  year  old  hoy  went  hnntinf;  on  the  day  the 
calf  was  killoil;  that  two  persons  were  present 
at  the  killing;  anil  that  defendant  brouKht 
home  strips  of  freslily-cnt  venl.  ami  the  boy 
brought  home  nothing.  //(/(/.  that  a  charge  that 
the  jury  must  acquit  defenihint  unless  they  be- 
lieve beyond  a  rcnsonalilc  doubt  that  he  did  the 
killing  wns  favorable  to  defendant,  and  affords 
no  ground  for  disturbing  a  conviction. 

3.  Where.  In  such  case,  there  was  no  show- 
ing that  absent  witnesses  would  have  testified 
differently  or  to  any  additional  Inculpatory 
facts,  the  court  properly  refused  to  instruct  the 
jury  tluit,  if  they  found  from  the  evidence  that 
there  were  other  sources,  uot  sxplaiued,  and 
otlier  facta  and  circumstances,  not  developed, 
by  the  state,  which  would  have  shed  light  on 
the  case,  they  should  acquit  defendant 


Digitized  by 


Google 


398 


SOUTHWESTEBN  KEFOBTSB,  Vol.  2a 


(In. 


Api>eal  from  district  court,  Duval  coun- 
ty; A.  L.  McLanb.  Jndpre. 

■Indletruent  uf  FUirentino  Lopes  for  theft 
of  rattle.  From  a  juclKineiit  uf  couvlc- 
tlon,  defeudant  appealed.    AfUrmed. 

Coopwood  &  C'uopivuori,  for  appellant. 
R.  H.  UHrrtaon,  Asat.  Atty.  tien.,  lor  the 
State. 

SiURi.Na,  J.  The  defendant,  Florentine 
Lopez,  wafi  indicted,  tried,  and  convicted 
In  the  dUtrlct  court  of  Duval  county  of 
the  oHentte  of  theft  of  cattle.aml  eentcuced 
to  two  years  and  six  months  In  the  state 
penitentiary,  and  appeals  to  this  court. 

This  is  a  case  of  circumstantial  evidence. 
A  calf,  the  property  of  J.  H.  Walker,  was 
found  killed,  without  his  kuowiedge  or 
consent,  in  a  mat  of  tinil)er  two  miles 
from  LlchteuburKi'r'8  ranch  iu  Duval  coun- 
ty. It  WHS  freshly  marked  In  Lichten- 
burKerV  mark.  A  portion  of  the  flesh  had 
heen  carried  otf.  The  mornlngufter  it  was 
Icilled  it  was  discovered  by  h  witness  wlio 
was  huntInK  cattle.  In  company  with 
others  he  followed  the  trarks  of  two 
horses  leading  from  the  carcass,  and 
tracked  them  to  LIchten burger's  ranch, 
and  there  they  fouud  pieces  of  fresh  veal 
hansluK  on  a  rope.  Defendant  and  some 
four  or  Ave  other  men  were  at  the  ranch, 
Lichtenburger  himself  beins  alwent.  De- 
fendant had  been  stopping  at  the  ranch. 
The  evening;  belore  he  had  gone  out  deer 
hunting,  and  hud  returned  with  several 
strips  of  meat  about  15  Inches  long.  Lich- 
tenburger's  son,  13  years  old,  was  with 
him.  They  were  both  on  horseback.  De- 
fendant alone  had  the  meat.  lie  gave  It 
to  Mrs.  Lichteoburger,  who  cooked  part 
of  It  for  supper  and  for  breakfast  next 
morning.  A  witness  who  worked  on  tlie 
ranch,  who  partook  of  the  .meat,  said  It 
was  "either  veal  or  venison."  The  rest 
of  the  meat  wits  hung  on  a  line  in  the 
yard,  where  it  was  seen  by  the  parties 
following  the  trail  next  morning.  Such 
are  the  facts  upon  which  the  Jury  con- 
victed the  defendant.  The  court  charged 
on  clrcuiustactial  evidence,  on  tlte  exda- 
slon  of  ever.v  other  hypothesis  except  de- 
fendant's guilt,  on  the  doubt  as  to  who 
were  on  the  hornes,  and  on  the  killing  o{ 
the  animal.  Defendant  assigns  several 
errors : 

1.  That  in  his  charge  on  circumstantial 
evidence  the  court  erred  in  the  third  para- 
graph of  the  main  charge, as  follows:  "All 
the  facts  (that  is,  the  (acts  ueci<sHary  to 
the  conclusion)  must  bo  consistent  with 
each  other  and  with  the  main  fact  sought 
to  be  proved."  The  contention  is  that 
the  clause  in  parcntlieses  is  error,  because 
it  deprives  the  jury  of  the  right  tocousider 
any  fact  "not  necessary  to  the  conclu- 
sion." There  is  no  force  in  the  objection. 
The  charge,  with  the  clause  included,  la 
the  correct  rule  as  laid  down  In  the  great 
case  of  Con),  v.  Webster,  5  Cusb.  21)<J,  ap- 
proved liy  our  supreme  court  in  Hender- 
son's Case,  14  Tex.  514.  and  so  constantly 
affirmed  by  this  court  that  It  would  now 
be  a  aaelessconsamption  of  time  to  dis- 
cuss it.  Pogoe  V.  State,  12  Tex.  App.  293; 
BurrUl,  Ctrc.  Ev.  136. 

2.  Appellant  further  complains  that 
the  court  erred  In  bis  appUcaticn  of  the 


law  to  the  facts  in  charging  that, "  DDleiis 
the  Jury  believed  beyond  a  reasonabla 
doubt  that  the  defendant  killed  the  animal, 
they  should  •tcqult  him,"  thereb.v  making 
defendant's  guilt  to  depend  on  the  fact  of 
kiiliugand  ciotthetakingitaway.and  was 
not  a  full  charge.  Theevidence  shows  that 
there  were  two  parties  at  the  slaughter 
of  the  animal,  and  tlie  insirurtlon  that  the 
Jury  muHt  acquit  unless  they  l>elieve  de> 
fenilant  did  the  killing  is  certainly  most 
favorable  to  defendant.  The  jury  natur- 
ally conclude  that  a  man  who  goes  out 
deer  hunting,  and  the  same  evening  re- 
turns with  strips  of  fresh  cut  veal,  did  the 
killing,  rather  than  the  12  year  old  boy, 
who  had  ridden  with  him,  but  brought 
borne  nothing. 

3.  Appellant  complains  that  the  court 
erred  in  refusing  to  give  his  special  ia- 
strnction  to  the  effect  that,  if  the  Jury 
find  from  the  evidence  that  there  were- 
other  sources,  not  explained,  and  other 
facts  and  circumstances,  not  developed, 
by  the  state,  which  would  have  shed  light 
upon  the  caEe,  then  they  should  find  the 
defendant  not  guilty.  Thix  instruction 
was  correctly  rut  used.  Cnder  such  a  rule- 
there  would  seiduni  be  n  conviction,  for  it 
would  demand  the  production  of  every 
wItuHss  nnd  every  ehred  of  evidence  la 
every  case.  There  Is  a  rule  wlilch  ex- 
cludes testimony  which  itself  shows  there- 
is  better  evidence  which  is  withheld  or 
not  accounted  for.  but  there  is  nu  rule 
thut  demandn  the  greatest  amount  of  evi- 
dence prucurnlile.  There  is  not  a  single- 
fact  In  tills  case  going  to  show  that  ab- 
sent witnesses  would  iiave  teHtlfled  differ- 
ently, or  t<»  any  additional  inculpatory 
fact.    Rodrigues  v.  tstate,  G  Tex.  App.  2J6. 

This  case  has  been  orally  argued  and 
briefed  at  great  length  and  with  mucb 
ability,  but  the  argument  is  predicatnd' 
on  two  propositions;  i-'Y/^st,  that  the  in- 
culpntory  facts  are  insuftlcient:  eerood, 
that  the  guilt  of  the  accused  must  be  so- 
clearly  demonstrated  as  to  answer  or  re- 
but every  suggi^stlon  or  doubt  that  theln- 
genulty  of  counsel  can  devise.  Wo  agree 
to  neither  propositioD.  We  think  there 
was  nuflicient  evidence  for  tlie  Jury  to  con- 
vict the  defendant,  and.  while  everythin)? 
relating  to  human  affairs  depending  on 
moral  evidence  is  open  to  some  posfilhle 
or  imaginary  doubt,  still  circumstantial 
evidence  cau  be  relied  on  as  Hutficient  when 
it  excludes  to  a  moral  certainty  every 
other  reasons l)le  hypothesis  except  the- 
defendant's  gnilt.  Pogue's  Case,  12  Tex. 
App.  2».');  Hunt's  Case,  7  Tex.  App.  2Vi. 
We  find  no  error,  and  the  judgment  is 
nfflrmed.  J  udges  all  present  and  coucur- 
riug. 


Mat  ▼.  Statb. 
(Court  of  Crtmlnal  Amiealt  of  TtaoM.   Oct  15, 

IdCKDSH— EVIDEXCB— COXTINOANCB  — RSVIBW  OH 
Al'PBAL. 

1.  It  is  not  reversible  error  to  refuse  to  con- 
tinue a  murder  trial  on  account  of  the  absence 
of  witnesses  by  wlibiii  the  defendant  expects  to 
prove  that  shortly  ttefore  the  killinr  the  de- 
ceased struck  the  defeadant  aevaral  Uowa,  and' 
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threateneft  to  Mil  him  at  norac  fature  time, 
vherp  the  defendant  proves  the  blow*  by  bim- 
•eif  and  aeTeral  other  witneaaea,  Trhoae  tcatl< 
Booy  is  not  contradicted,  and  none  of  them  of- 
fer to  testify  as  to  the  threats. 

2.  ETidenoe  that  defeadant  and  deceased 
had  a  qunrrel  in  a  saloon,  after  which  they  be^ 
came  friendly,  though  defendant  sought  to  re- 
aew  the  difficulty,  and  left  the  saloon  together, 
deceased  being  m  front,  and  that  before  they 
had  gone  far  defendant  shot  deceased  twice  in 
the  &cl(  and  killed  him,  is  sufficient  to  justify 
a  couTiction  of  murder  in  the  second  degree. 

Appeal  from  district  cuurt, Hall  county; 
O.  A.  BowKU.  JuclKe. 

IndictineDt  ot  Joe  May  for  norder. 
indgment  ot  ronviction.  Detendaot  ap- 
peals.   AHlrmed. 

W.  H.  Gri^hy.  W.  U.  Panln*,  and  A.  J. 
FtreH,  for  appellant.  A.  L.  Uearjr,  Amt. 
Att.v.  tien.,  for  tbe  ijtate. 

Davidhoin,  J.  The  defendant  was  eon- 
Ticted  of  murder  In  the  second  degree,  and 
bla  punishment  aeeeHtieil  at  a  term  ot  10 
jrears  in  the  penitentiarjr.  He  sought  to 
continue  his  cause  for  the  testimony  of 
Jake  Kyle  and  Kay  ('handler,  by  whom  he 
expected  to  prove  that  they  wltnesHed  a 
difficulty  between  himself  and  deceased  a 
short  time  prior  to  the  homicide,  during 
wblcb  the  deceased  struck  him  HHveral 
blows  on  the  bend  with  a  cbatr,  and  also 
threatened  to  kill  him  at  some  future  time 
if  the  opportunity  was  afforded  him.  The 
evidence  adduced  on  the  trial  disclosee 
tknt  several  eyewitnesses  to  this  dtWcnIty 
testified  on  the  trial  ot  this  cause.  These 
witnesses  testified  fully  to  the  facts  ex- 
pected to  be  proved  by  the  alleffed  absent 
witnesses  In  so  far  as  same  related  to  the 
btowii  from  the  chair.  This  evidence  was 
not  denied  nor  controverted  by  the  state. 
Sherar  ▼.  State,  30  Tex.  App.  849,  17  8.  W. 
Rep.  621.  Defendant  also  testified  in  his 
own  behalf,  and  neither  himself  nor  any  of 
the  witnesses  n  ho  textitied  mentioned  the 
threats  alleged  to  have  been  made  by  de- 
ceased at  the  time  of  said  dlfflculty,  and, 
in  so  far  as  the  record  diycluseH,  were  not 
questioned  with  reference  thereto.  If  the 
threat  were  bo  made,  it  is  evident  that 
that  fact  could  havH  easily  been  shown  by 
these  witnesses.  The  alleged  absent  wlt- 
■esses  are  not  shown  tubave  been  present 
at  the  scene  of  the  difficulty.  From  the 
record  before  ns  the  nllcKed  evidence  of 
threats  is  not,  probably,  trne.  But,  If 
true,  it  is  not  at  all  probable  that  any  In- 
Jury  resaited,  or  conid  have  resulted,  to 
defendant  under  the  facts  of  this  case  by 
reason  of  the  refusal  of  the  court  to  grant 
the  continuance.  Duncan  v.  State, KO  Tex. 
App.  1.  10  S.  W.  Bep.  75:i;  Wooldrldge  v. 
Statr.  13  Tex.  App.  443;  Nolen  v.  State,  14 
Tex.  App.  474. 

We  cannut  concur  with  defendant  In  his 
eontentiou  that  the  evidence  is  Insufficient 
to  Mipftort  the  verdict  ot  the  }nr>  and 
(ndgnient  of  the  court.  The  evidence  dls- 
eloHes  that,  upon  the  cessntion  of  the  dlffl- 
enlty  between  defcmlant  and  deveaHed  In 
the  saloon,  they  again  became  friendly, 
and  remained  In  the  saloon  for  some  time, 
during  which  time  defendant  on  more 
than  one  occasion  sought  to  renew  the 
diflionlty.  Finally  defendant  announced 
Ibst  be  was  taunnry,  and  desired  some- 


tiling  to  gratify  his  hnnger;  whereupon 
)i< .  •  <,.-<(m1  Invited  him  to  partake  of  supper 
with  liim,  as  well  as  to  share  his  bed  for 
the  night.  This  Invitation  was  accepted 
by  defendant,  and  they  left  the  saloon  to- 
gether. As  they  went  out  ot  the  saloon, 
defendant  was  seen  to  draw  his  pistol,  de- 
ceased being  in  front  of  him.  They  hud 
only  proceeded  a  short  distance  when  de- 
ceased was  shot  and  killed  by  defendant. 
Two  shots  were  fired,  and  both  entered 
from  the  rear.    One  entered  the  head,  and 

Snwder-burnt  the  hat  worn  by  deceased, 
'efendant  testified  to  the  facts  raising  the 
Issue  of  apparent  danger.  The  Issue  sug- 
ge8te<l  by  the  evidence  was  fully  submitted 
to  the  Jury  by  the  court's  charge,  and  was 
decided  ad reraely  to  defendant.  The  evi- 
dence Justifies  the  verdict.  The  Judgment 
Is  affirmed. 

Hurt,  P.  J.,  concurs;   Siuki.vs,  J.,  ab- 
sent. 


Gaines  v.  Statk. 

(Court  of  Crtminal  Appealt  of  Texas.    Oct  9(, 
I8ua.) 

Criminal  Law— Isstudctioss— Appeal. 

1.  Where  the  bill  of  exceptions  recites  that 
the  statement  of  facts  will  Uiiiclose  the  rele- 
vancy of  certain  testimony  objected  to  as  irrele- 
vant, and  no  statement  of  facts  is  Incorporated 
in  the  record,  it  will  be  presumed  on  appeal  that 
the  evidence  was  correctly  admitte<l. 

2.  An  instrucUoa  that  "the  defendant  is 
presumed  to  be  innocent  until  his  guilt  is  estal>- 
lished  by  lecal  evidence.  You  are  the  esclusiTe 
judges  of  the  facts  proved,  and  of  the  weight 
to  be  given  to  the  testimony;  and,  in  case  you 
have  a  reasonable  doubt  as  to  the  gnilt  at  the 
defendant,  you  will  give  him  the  benetit  of  the 
doubt  and  acauit  liim.  — is  proper. 

Appeal  from  district  court,  Boxar  coun- 
ty; O.  H.  NooNAN,  Judge. 

Indictment  of  Charley  Gaines  for  rob- 
bery. Defendant  was  convicted,  and  be 
appeals.    Affirmed. 

K.  L,  Henrjr.  Asst.  Atty.  Gen.,  tor  the 
State. 

Davidson,  .T.  Appellant,  ha  vine  been 
convicted  of  robbery,  prosecutes  this  ap- 
peal. Witness  Haywood,  over  appel- 
lant's objection,  was  permitted  to  testify 
that  he  sold  s  load  of  wood,  received  the 
money,  was  accosted  by  defendant  and 
one  .lohnson,  who, desiring  to  sell  him  ba- 
con at  the  reduced  price  of  three  cents  per 
pound.  Induced  him  to  accompany  tliem 
to  a  certain  place  in  an  unfrequented  por- 
tion oT  the  city  of  San  Antonio,  and,  upon 
reaching  thin  point,  they  told  hini  they 
had  no  license  for  selling  bacon.  This  In- 
formation was  arcompanled  with  there- 
quest  that  the  witness  would  leave  his 
wagon,  because  It  made  too  much  nolHe, 
an<l  go  with  them  to  the  place  where  their 
baron  was  kept.  The  witness  Informed 
these  parties  that  he  did  not  desire  to  pur- 
chase bacon,  and  took  his  departure. 
This  evidence  was  objected  to,  because  It 
was  irrelevant,  and  was  not  germane  to 
the  Issues  Involved  in  this  case.  The 
court.  In  explanation  of  the  bill  of  excep- 
tions, among  other  things,  says:  "The 
statement  of  facts  will  disclose  the  reto- 


Digitized  by 


Google 


SOUTHWESTERN  ItEl'OItTEB.  Vol..  20. 


(Tex. 


▼aDC7  of  tbe  tefltSniony  ot  the  witneiw 
ParU  Haywood. "  A  stu  tement  ot  tbe  (acta 
is  not  lucurportited  iu  the  record.  In  such 
BtHtu  of  catie  the  appellate  court  will  prtv 
flume  tbe  court  correctly  admitted  the  evi- 
dence, and  only  such  bllU  o(  ezcvptlon 
will  be  considered  na  can  be  determined 
without  a  lull  icnowledice  o(  all  the  evi- 
dence. "It  is  a  well-nettled  rule  that  mat- 
ters become  the  subject  ot  inquiry,  and 
evidence  thereof  may  become  relevant, 
competent,  and  admisslblp,  because  ot  the 
admission  of  other  facte  or  circumstances, 
'when  otherwise  tbe  evhlence  ot  said  mat- 
ters as  an  original  queutloa  would  be  ir- 
relevant. Incompetent,  and  Inadmissible." 
Suit  V.  State,  30  Tex.  App.  320,  17  S.  W. 
Rep.  45S.  As  presented,  the  bill  ot  excep- 
tions presents  no  error. 

The  charge  is  criticised  liecanse  it  falls 
to  fully  instruct  the  Jury  In  relation  to  the 
law  of  reasonable  doubt  and  presumption 
ot  innocence.  The  chnrye  upon  this  sub- 
ject is  as  follows:  "The  defendant  is  pre- 
sumed to  be  innocent  until  his  (rulit  is 
established  by  le^ai  evidence.  You  are 
the  exclusive  judges  of  the  facts  proved, 
and  or  the  weight  to  be  given  to  the  testi- 
mony ;  and,  in  case  you  have  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant, 
you  will  give  him  the  benefit  ot  the  doubt, 
and  acquit  him."  This  charge  is  in  strict 
conformity  with  the  law.  Wo  find  no 
error  in  the  record,  nud  tbe  judgment  is 
affirmed.  Judges  all  present  and  concur- 
ring. 


Cody  v.  State. 

(Court  ef  Criminal  Appeals  of  Ttaoa*.    Oct  28, 

1893.) 

Tbbvt— I:irrRUCTiox3— Emrezzlembxt— Mastbb' 
AXD  Servant. 

1.  Upon  trial  for  larceny  of  20  Backs  of 
meal,  worth  %\  per  suck,  where  the  defense  is 
tiiat  the  meal  was  tnkcn  on  separate  occaaioDB, 
it  is  error  to  Instruct  the  jury  to  the  effect  that 
they  may  convict  if  they  are  satisfied  lieyuud  a 
rensnniible  doubt  that  (]efen<lnnt  took  durinft 
one  day  meal  to  the  value  of  $20,  aiuce  the  meal 
mi^ht  have  lieca  takeu  by  successive  petit  lar- 
cenies (luring  a  single  day. 

2.  Where  a  servant  employed  to  hani  his 
master's  goods  from  the  cars  to  the  master's 
sheds  takes  the  goods  from  tbe  railroail  com- 
pany, and  sells  them  before  be  delivers  them  to 
ois  master,  he  is  guilty  of  embezzlemeut,  and 
not  theft 

Appeal  from  district  court,  Dallas  coun- 
ty;  K.  E.  fii'KKE,  .fudge. 

Indictment  of  Frank  Cody  for  larceny. 
Defendant  was  convicted,  and  he  appeals. 
Reversed. 

B.  L.  Henry,  Asst.  Atty.  Gen.,  lor  tbe 
State. 

SiMKiNS,  J.  Defendant  was  convicted  of 
stealing  20  sacks  ot  cotton-seed  meal  ot 
the  value  of  SI  per  sack,  and  sentenced  to 
2  years  in  the  state  penitentiary,  from 
which  judgiiient  he  appeals. 

It  is  only  necessary  to  notice  two  ot  the 
errors  assigned,  as  they  are  decisive  ot  tbe 
case. 

1.  The  evidence  shows  that  defendant 
was  employed  by  Nausbuum  &  Co.,  butch- 
ers iu  tbe  city  of  Dallas,  for  the  nole  busi- 


ness of  hauling  sacks  ol  bran,  cotton  seed, 
and  cotton-seed  mial  from  the  curs  to- 
tbe  sbeds  where  they  were  storeil,  and 
hauling  tbem  thence  to  tlie  cattle  pens, 
where  they  were  fed  by  him  to  the  cattle; 
that  he  was  so  engaged  for  some  niontbs, 
when,  about  the  20tb  ol  January,  1892, 
without  tbe  knowledge  or  consent  ol 
Nausbsum  &  Co.,  he  sold  20  sacks  of  cut- 
ton-seed  meal,  worth  $1  persack,  to  Shnon 
&  Son,  and  delivered  them  in  three  par- 
cels, hauling  them  in  successive  trips  from 
the  cars  to  Simon  &  Son's  st^re.  Tbe  de- 
fen^te  was  that  Simon  ft  Son  bought  the 
meal  from  defendant,  but  that  it  was  sold 
to  them  on  separate  occasions,  ruiioinflr 
through  a  week :  and  that  they  bought 
altogether  20  sacks  only.  The  state  in- 
troduced testimony  toprove  that  the  meal 
wus  sold  and  delivered  on  tiie  same  day, 
and  by  continuous  trips.  The  court 
charged  the  Jury  that  before  they  would 
convict  the  defendant  ot  a  felony  they 
must  he  satisfied  beyond  a  reasonable- 
doubt  that  defendant  took  during oneday  ' 
a  snfflclent  amount  of  cotton-seed  meal  to- 
he  of  the  reasonable  value  ot  %'&)  or  over. 
We  know  of  no  law  in  this  state  by  which 
a  felony  is  to  be  ganged  or  determined  by 
the  amount  which  may  be  stolen  in  one 
day.  On  the  contrary,  tbe  rule  generally 
is  that  property  taken  at  one  time  and 
one  place  constitutes  one  transaction  and 
one  offense,  and  no  aggregation  of  dis- 
tinct and  separate  misdemeanors  will 
make  a  felony.  There  is,  however,  an  ap- 
parent exception  to  the  rule,  to  which  the 
trial  court  may  have  referred;  that  is, 
wncn  several  articles  or  things  in  bulk  are- 
taken  by  continuous  acts,  there  being  one 
purpose,  one  impulse,  tbe  act  is  one,  with- 
out regard  to  time,  (I  Whnrt.  Ev.  931 ;)  as 
where  one  drives  at  night  a  wagon  to  the 
fence,  and  carries  cotton  from  a  (lile  in  the 
field,  SO  yards  off,  to  his  wagon,  which  he 
tilled,  and  drove  away.  Thougb  taken 
by  successive  baskets  full.  It  was  a  theft 
ot  the  wagon  load,  and,  its  value  being 
over  $20,  was  a  felony.  So,  where  one 
breaks  into  a  store  at  night,  and  carries 
out  liy  successive  trips  as  much  go<ids  hs 
he  wished,  the  amount  taken  in  the  aggre- 
gate Is  the  amount  stolen.  So,  where  one 
unlocks  n  money  drawer  ot  his  employer. 
In  which  was  $■->!,  and  had  taken  out  $6 
when  detected,  this  court  held  that  he  had 
taken  the  whole  amount  in  thedra wer,  be- 
cause he  had  dominion  over  it,  with  pow- 
er to  take  it  into  his  possession.  Harris 
V.  State,  'J9  Tex.  App.  101, 14  S.  W.  Rep. 
3J)0.  In  Hex  v.  Birdseye,  4  Car.  &  P.  3.S6, 
Justice  LiTTLRDAi.K  held  that,  where  de- 
fendant ran  away  with  some  pork,  and  In 
a  few  minutes  came  back  and  got  a  bowl. 
It  was  a  continuous  transaction,  though 
he  thought  that  the  prisoner  returning 
half  an  hour  later  and  carrying  away  the 
loaf  was  a  distinct  tranriactlon.  In 
Scarver  v.  State,  5:t  Miss.  40i),  the  court 
says:  "It  is  true  that,  where  there  is  one 
continuous  transaction,  the  thief  may  t>e 
convicted  of  the  final  carrying  nway,  aU 
thongh  there  may  have  been  several  dis- 
tinct asportations, In  the  view  ot  the  law; 
but  where  there  are  successive  larcenies, 
each  complete  and  distinct,  and  not  con- 
stituting one  continuous  transaction,  tbe 
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mere  retention  and  pooflesslon  by  the  tbtef 
ol  the  fraitg  of  his  petit  larcenies  rloes. 
not  make  liim  guilty  of  grand  larceny. " 
It  is  to  be  observed,  however,  that  wheth- 
er it  ia  one  continuous  tranHactlou  or  dis- 
tinct and  separate  tranHactions  U  a  qnea- 
tion  lur  the  jury,  and  it  cannot  arbitrarily 
be  hsed  by  the  court  at  one  day,  or  at  any 
other  definite  period.  In  the  case  at  liar 
defendant  bad  custody  and  control  of  lila 
employer's  cattle  feed,  and  the  question 
was.  did  he  sell  Simon  &  Son  one  ton  ot 
eoCton-Be<>d  meal,  and  deliver  the  aanie 
with  urdlnary  dilieence,  or  was  each  deliv- 
ery H  heparatn  transaction? 

2.  Dut  ap]iellant  Insists  that  he  is  guilty 
of  embezzlement,  and  not  of  theft,  and 
could  not  be  convicted  under  the  present 
indictment.  Article  7S6  doolares  that  if 
any  servant  or  employe  of  any  private 
person  or  copartnerHhlp  shall  embezzle  or 
C'jnvert  to  his  own  use,  without  the  con- 
sent of  his  employer,  any  property  of  such 
employer  which  may  come  into  Ids  pos- 
session by  virtue  of  such  employment,  he 
shall  tM)  poninlied  in  the  same  manner  as  if 
be  bad  committed  a  theft  of  such  proper- 
ty. Under  the  very  terms  of  the  statute, 
the  offense  of  which  this  defendant  is 
guilty  must  be  embezzlement,  and  not 
tbeft.  Mr.  Blsbop,  in  ^pealting  of  the  dif- 
ference between  embezzlement  and  lar- 
ceny, aays:  "Goods,  to  be  the  sultject  of 
larceny,  mnst  have  been  lu  the  possesHion, 
actuni  or  legal,  of  the  master  before  pass- 
ing into  the  custody  of  the  servant;  for 
If  tbey  are  delivered  by  a  third  person  to 
the  servant  for  the  master,  and  before 
tbey  have  reached  their  ultimate  destina- 
tion the  servant  converts  them  to  his  own 
use,  the  offense  may  be  embezzlement,  but 
not  larcen.v."  2  Bisb.  Crlra.  Law,  §  Km. 
The  bags  of  cotton-seed  meal  were  hauled 
from  the  possession  of  the  railway couipa> 
iiy  to  the  feed  store  of  Simon  &  Son,  and 
there  delivered  by  defendant,  and  never 
were  in  the  custody  or  possession  of  Nans- 
liauiu  A  Co.  Article  742s,  Pen.  Code,  has 
nit  reference  to  this  character  of  case.  In 
Unntsnian's  Case,  12  Tex.  App.  621),  this 
C\inrt  held  that  the  offenses  of  em l>ezzle- 
nient  and  theft  were  Inconipatible  and 
distinct;  that  in  one  was  involved  the  ele- 
ment of  a  breach  oi  trust,  which  could  not 
exist  In  the  other;  and  a  cunvictlon  for 
embezzlement  could  not  be  sustained  un- 
der uu  Indletment  for  theft.  We  think 
both  errors  are  wei I  taken,  and  the  cause 
Is  reversed  and  remanded.  Judges  all 
present  and  concurring. 


Simon  v.  Statu,  i 
{Court  ef  Crlmincd  Appeals  q/  Texas.    Oct  26, 

1S»2.) 

EviOBXCB  or  Illeoitimact — Ubclarations  —  Ix- 
CK9T— Piioor  or  Markiaoe. 

"L  The  UleKitimacy  of  a  child  born  in  law- 
ful wedlocic  cannot  be  proved  bv  the  declara- 
tions of  his  deceased  mothnr  and  her  huHbiind, 
where  there  is  no  proof  of  nonaccess  or  impo- 
tence on  the  part  or  the  husband. 

2.  Where  a  man  Is  indicted  for  marryint;  his 
hnlf-iiiece.  declarations  of  his  deceased  mother 
that  be  was  iilegitimate,  and  therefore  not  of 
kin  to  bis  wife,  are  not  admissible  for  the  pur- 

■For  opinion  on  rehearing,  see  30  S,  W.  Rep.  716. 


pose  of  showing  that  he  married  In  good  faith, 
where  it  is  not  shown  that  such  declarations 
were  made  known  to  the  defendant  until  about 
the  time  of  his  marriage. 

3.  In  order  to  establish  the  validity  of  m 
marriage  it  is  not  necessary  to  prove  that  a  man 
whose  name  the  woman  bore  at  the  tin^e  of  the 
marriage,  and  who  was  claimed  by  her  son  aa 
his  father,  was  dead  or  divorced  from  her,  smoe 
the  name  and  the  child  do  not  constitute  proof 
of  a  previous  marriage. 

4.  A  marriage  celebrated  by  a  justice  of  the 
peace  outside  of  his  couuty  is  valid,  in  the  al>- 
sence  of  any  statute  expressly  declaring  void 
marringes  not  celebrated  according  to  the  statu- 
tory forms. 

6.  Under  Pen.  Code,  art  320,  which  defines 
incest  as  the  intermarrying  or  carnal  knowl- 
edjre  of  persons  within  the  forbidden  degrees, 
and  article  332,  Id.,  which  declares  that  proof 
either  of  cohabitation  or  carnal  knowledge  shall 
be  sufficient  proof  of  gidlt  in  all  cases  of  incest, 
witliont  the  proof  of  nian-iage,  a  defenrliint  who 
is  indicted  for  committing  incest  by  marrying 
his  niece  may  be  convicted  on  proof  of  his  co- 
habiting with  her  without  proof  of  a  formal 
marriage  between  them. 

Appeal  from  district  court,  Qoliad  coun- 
ty ;  H.  Cl.AY  Pl.BABANTB,  Judge. 

Indictment  of  T.Simon  for  Incest.  D»- 
fendant  was  convicted,  and  he  appeals. 
Atfirmed. 

Cratti,  Keebttrg  A  Orimes,  for  apfwilant. 
R.  H.  Harrison,  Aast.  Atty.  Qen.,  for  the 
State. 

SiMKi.vB,  .T.  Appellant  was  convicted 
in  the  district  court  of  Ooilad  connty  ot 
incest,  his  puniHhnieut  being  assessed  at 
three  years  in  the  penitentiary,  from 
which  he  appeals.  Thereare  two  grounds 
of  error  submitted  lor  rerersal  which  de- 
mand couHideration. 

1.  The  error  ol  tlie  court  In  excluding 
the  testimony  of  Louis  and  Tliereaa 
Budde  and  Henry  Simon  as  to  the  decla- 
rations ot  Caroline  Siraon,  the  deceased 
mother  of  defendant,  and  Mattiiias  Si- 
mon, his  putative  father,  to  the  effect  that 
defendant  was  not  the  son  ot  Matthias, 
her  husband,  and  that,  if  defendant  got 
Into  trouble  by  his  marriage,  sh»  would 
protect  him.  The  evidence  shows  that 
Matthias  Simon  was  twice  married;  that 
Theresa  Rudde  was  the  offspring  of  his 
first  marriage;  that  witness  Henry  and 
the  defenduut,  Theodore,  were  the  result 
of  the  second  marriagre,  which  was  with 
Caroline  Mnlitz;  that  on  theSOthdayof 
September, IK8M,  defendant  married  Carrie, 
tlie  daughter  of  his  half-sister,  Theresa 
Budde.  The  object  of  the  testimon.y  wa8-~> 
Hmt,  to  show  there  was  no  blood  relation 
between  defendant  and  Carrie  Budde; 
and,  siHiond,  to  show  that  defendant  in 
niurrying  acted  in  good  faith,  honestly  be- 
lieving that  no  relationship  existed  be- 
tween Carrie  Budde  and  hinmelf,  and  there- 
fore he  could  not  beainenable  toiaw.  even 
though  the  relationship  In  fact  existed. 
We  are  of  opinion  that  the  court  did  not 
err  In  rejecting  this  testimony.  It  Is  the 
rule  established  in  England  and  America, 
and  supported  on  the  highest  considera- 
tions of  public  policy,  that  the  lips  of  par- 
ents are  sealed  as  to  any  testimony  which 
would  assail  the  Icgitimucy  of  their  chil- 
dren born  In  wedlock,  (VVhnrt.  Criro.  Ev. 
SIK;)  and  relationship  Is  to  be  proven  as  in 
civil  ca8eB,(Pen.Code  Tex. art. 332;  2Amer. 
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A  Rntc.  Enc.  Law,  140.)  It  Is  not  pretend- 
ed, nor  is  there  any  offer  on  the  part  o( 
appellant,  aH  a  predicate  for  auch  testl- 
munj.  to  show  that  there  waa  nonncceps; 
or  that  the  aald  Mattbiaa  and  Caroliue 
wore  not  living  together;  or  that  tlie  aaM 
Matthiaa  bad  become  impotent  wben  d«y 
lendaut  waa  conceived  In  hia  mother's 
womb.  Blub.  Mar.  &  DIv.  ;§  1168-1171. 
There  Is  certainly  no  question  as  to  the 
legitimacy  ol  Heury  Simon,  the  younger 
brother  ol  delen<lant.  Had  Mrs.  8lmoD 
been  living,  her  testimony  vrould  not  have 
been  admlsHlble,  eHpeclally  since  Matthias 
was  dead,  the  putative  latber  of  defend- 
ant. Id.  S  ll'i>'  1'be  rule  Invoked  by 
counsel  on  the  admissibility  o(  declara- 
tions of  deceased  porsuns  as  to  relatltm- 
shlp  and  birth,  death,  and  marrlnge,  es- 
tiiblishlng  pedigree,  can  bave  ni>upplica- 
tion,  for,  if  she  could  not  testify  living, 
her  declarations  would  not  be  admissible 
alter  her  death.    1  Oreenl.  Ev.  104. 

2.  Nor  do  we  think  the  court  erred  In  re- 
fusing to  admit  the  deciuratiuns  of  Caro- 
line Kimon  to  sustain  appullant's  ploa  of 
marriage  in  good  faith.  As  it  appears 
of  record,  some  time  In  1857,  Matthias  Si- 
mon, a  widower  wlthonechild,(There8»i,) 
intermarried  with  Caroline  Malitz,  also 
with  one  cbild,  (Gna,)  and  they  lived  to- 
gether as  husband  and  wife  until  1H67, 
when  Matthias  died,  leavlngCarollne  with 
two  children,  Henry  «nd  Theodore,  as  the 
fruit  of  their  marriage.  It  was  ander- 
«tood  by  all  ttae  family  and  neighbors  that 
defendant  was' the  son  of  Matthias  and 
Caroline  Simon;  he  was  always  recog- 
nixed  as  auch;  and  no  question  was  raised 
as  to  defendant's  leglthuacy  until  nt  or 
about  the  timed  his  marriage  to  Carrie 
Budde,  his  hulf-nloce.  Now,  the  only  evi- 
dence on  which  it  la  sought  to  binge  good 
faith  Is  the  purported  declarations  of  the 
mother  that,  if  defendant  got  into  trouble 
about  It,  she  would  protect  him ;  that  he 
was  not  the  sou  of  his  putative  father, 
Matthiaa.  How  Mm.  Simon  proposed  to 
prove  this  fact  seems  to  Itave  been  locked 
In  Iter  own  bosom,  and  to  have  died  with 
her.  No  witness  who  knew  Iut  in  yeura 
pant  points  out  ii  Klncle  suspiuions  fact  or 
rumor.  Defendant  hImKelf  shows  not  the 
slightest  Interest  In  learning  who  was  hia 
real  father;  he  was  fatlsfled  with  ber 
promise  to  protect  him.  This  refreshing 
coufldr'nce  of  a  man  30  years  of  age  In  the 
protecting  power  of  the  mother  to  shield 
him  from  the  law  would  unquestionably 
hivoire  one's  synipathy,  were  it  not  that 
he  entered  into  this  marriage  with  the 
knowledge  that  the  only  way  his  mother 
could  protect  him  was  by  bastardizing 
him,  and  dishonoring  herself.  For  80 
years  she  had  lived  as  an  honest  noman 
and  a  true  wife;  yet  the  defendant  does  not 
seem  to  have  hesitated  in  demanding  the 
■acrifice.  Such  is  the  testimony  her  own 
children  seek  to  introduce  against  Mrs. 
Caroline  Simon,  deceased.  We  cannot 
hold  Bucb  evidence  admissible  as  a  basis 
tor  good  faith  on  the  part  of  defendant, 
if  such  declarations  were  ever  made  by 
tbe  dead  mother,  they  are  not  shown  to 
bave  been  made  snflielently  ante  litem 
motam.  The  illegitimacy  of  defendant 
MMBS  to  haw  been  utterly  unknowu  to 


tl>e  family  and  to  defendant  hiraself,  antll 
about  the  time  of  defendant's  marriage, 
and  then  she  said  she  would  protect  de- 
fendant If  be  got  Into  trouble.  It  is  true 
Mrs.  Theresa  Budde  offered  to  testify  that 
ber  father  and  Caroline  Simon  told  her 
thatdefendant  (vasillegltiraate.  The  time 
of  these  declarations  is  not  stated.  If 
Matthias  Simon  told  her.  It  must  have 
been  before  hia  death,  in  1867;  yet,  so  far 
as  appears  of  record,  she  never  conimnni- 
cated  this  Important  fact  either  to  her 
bnsband  or  defendant,  and  therefore  It 
could  not  have  been  ground  (or  good  faith 
and  honest  belief  by  the  defendant;  on 
the  contrary,  as  testified  to  by  the  wit- 
ness Sitterlee,  Mrs.  Budde  stated  on  the 
very  night  of  '  The  marriage  that  ber 
daughter  was  defendant's  halfniece. 

Neither  la  there  any  force  In  the  objec- 
tion that  the  court  failed  to  charge  the 
jury  that  It  must  l>e  shown  to  them  that 
(Charles  Malltc  waa  dead  or  divorced  be- 
fore they  could  find  the  marriage  of  Mat- 
thias >Slmon  and  ('arollne  Miilitz  was  legal 
and  valid.  There  was  no  evidence  of  any 
marrlai;e  between  Charles  Malitz  and  Car- 
oline Malitz,  save  the  fact  that  Mrs.  MHliti 
was  so  named,  and  her  son,  (Gus,) 
claimed  Malitz  aa  his  father.  It  has  never 
been  held  that  a  name  and  child  were 
proof  of  marriage.  Bisb.  Mar.  &  Oiv.  J 
1029. 

The  moat  Interesting qneatlon  arises  out 
of  defendant's  marriage.  The  state,  on 
trial  of  the  cause,  proved  that  a  license 
was  duly  Issued  September  2X,  IS88,  by  the 
county  clerk  of  Victoria  county,  authoris- 
ing the  marriage  of  Theodore  SInion  and 
Carrie  Budde;  that  the  marriage  waa  per- 
formed by  S.  D.  Hall,  a  Juatice  of  the  peace 
of  Victoria  county,  who  duly  returned  said 
license  September  80,  I8S8,  "executed  by 
Joining  in  marriage  the  withln-named  par- 
ties;" but  the  state  further  proved  that 
the  iustlce  of  the  peace  crossed  over  Into 
Ooliad  county  and  performed  the  cere- 
mony. It  is  insisted  tliat  tiiere  was  no 
marriage  because  the  Juatice  of  the  peace 
cannot  marry  parties  outside  of  his  coun- 
ty; that  when  he  went  outside  of  iiis 
county  he  became  but  a  private  porson, 
not  qualified  to  discharge  any  otficlal  act; 
that  the  Indictment  simply  alleges  that 
the  defendant  committed  Incest  by  Inter- 
marrying with  his  niece;  and  the  state 
having  shown  there  was  no  marriage,  tlie 
prosecution  fails  to  the  ground.  Without 
conceding  the  correctness  of  the  proposi- 
tion that  a  Justice  may  not  perform  a 
valid  marriage  ceremony  outside  of  hia 
own  connty,  we  are  of  the  opinion  that 
the  charge  of  incest  is  sutbclently  proyen 
to  authoriae  and  sustain  the  Judgment 
rendered  In  this  case.  The  criine  of  incest, 
thonglt  defined  under  our  statute  (Pen. 
Code,  art.  329)  to  be  the  intermarrying  or 
carnal  knowledge  of  persona  within  the 
forbidden  degrees,  does  not  require  proof 
of  marriage  to  suataln  it.  But  where  the 
state  proves  either  cohabitation  (that  in, 
living  together  as  hUHband  and  wife)  or 
carnal  knowledge,  the  statute  declares 
such  proof  shall  be  sufficient  proof  of  de- 
fendant's guilt  in  all  cases  of  incest,  without 
the  proof  of  marriage.  Pen. Code, art. 332. 
Bo  that,  when  incest  is  charged  In  aa  la- 
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'dictment  allnjclng  intermarrlaKe  between 
persuna  -within  the  pmhiblted  degrees.  It 
niay  bfl  proved  by  cohabitation,  and  d»> 
lendaot  conld  not  answer  said  charve  by 
attacklDR  the  validity  of  the  marriage,  as 
be  could  In  adultery  or  bigamy.  While  the 
statute  on  incest  contemplated  twoclaaaes 
of  oBenaes,  to  wit,  those  who  lived  to- 
fcntber  as  hueband  and  wife,  and  those 
having  carnal  knowledge  without  pre> 
ttinding  to  or  clalmins;  the  relation  of  hus- 
band iinfi  wife,  yet  it  wns  Htriking  at  the 
«Til  of  carnal  knowledge,  with  or  witbont 
marriage,  between  persons  within  the  pro- 
taihited  degrees.  In  the  case  at  bar  the 
«tate  fully  made  out  the  case  of  incest  by 
proving  the  cohabitation  of  defendant 
with  Carrie  Bnddc,  and  the  fact  that  the 
otBcer  pertorraing  the  ceremony  may  not 
have  been  authorlced  to  act  does  not 
change  the  Issue,  nor  entitle  defendant  to 
an  acqolttal.  Neither  do  we  think  that 
the  fact  of  the  officer  being  dlBqualified  to 
act  (If  be  was  disqualified)  rendered  the 
marriage  void.  We  are  aware  the  rule 
generally  laid  down  by  the  authorities  Is 
that  a  marriage  mnst  be  proved  in  all 
eases  of  bigamy,  adultery,  and  criminal 
conversutlon.  2  Oreenl.  Ev.  g  461 ;  2  fiish. 
Mar.  &  Dir.  §  103S.  Yet  all  that  can  be  re- 
quired in  any  rase  1m  proof  of  a  valid  mart 
riage,  for  a  violation  of  which  the  parties 
thereto  may  ba  punished.  In  our  opinion 
the  record  shows  such  marriage.  Mr. 
Orrenleaf,  after  a  careful  examination  ol 
all  the  decisions  and  law  writers,  states 
the  rule  to  be  that  marriage  1b  a  civil  con- 
tract, to  the  validity  of  wlilch  the  ctinsent 
ol  parties  able  to  contract  Is  all  that  is 
required  by  natural  or  public  law;  and 
though  in  most,  if  not  all,  the  United 
States,  there  are  statutes  regulating  the 
celebration  of  marriage  rites,  yet  it  is  gen- 
erally  considered,  wlien  the  state  does  not 
declare  void  marriages  not  celebrated  in 
the  prescribed  way,  or  by  certain  magis- 
trates or  mInisterH,  any  marriage,  regu- 
larly made  according  to  the  common  law, 
would  still  be  a  valid  marriage.  2  Oreenl. 
Gv.  §460;1  Bleb.  Mar.  &  Div.  §§  49,  4»5; 
MelHter  v.  Moore,  96  U.  S.  82.  In  Untchlns 
V.  Kimmell,  81  Mich.  126.  Coolkt,  J.,  in 
speaking  of  proof  npceasary  in  an  action 
of  criminal  conversation  to  establish  a 
foreign  marriaice,  says:  "Had  the  pro- 
Iiused  marriage  taken  place  In  this  state, 
-evidence  that  a  cei-emouy  was  performed 
with  the  apparent  omsent  and  co-opera- 
tlon  of  the  parties  would  have  sustained 
proof  of  marriage,  though  statutory  regu- 
lations bad  not  been  compiled  with. 
Whatever  be  the  form  of  the  ceremony,  or 
If  there  he  no  ceremony, if  the  parttesagree 
presently  to  take  each  other  for  husband 
and  wife,  and  from  that  time  on  live  pro- 
lessedly  in  that  relation,  proof  of  these 
facts  would  be  sufficient  to  constitute 
proof  of  a  marriage  binding  on  the  par- 
ties, which  would  subject  them  to  legal 
penalties  fora  disregard  of  its  obligations. 
This  hus  been  the  settled  doctrine  of  the 
American  courts,  and  the  few  cases  of  ap- 
parent dissent  are  borne  down  by  the 
-great  weight  of  authority  in  favor  of  the 
rule  stated."  Mr.  Coui.ey  cites  numerous 
antborirlea  to  sustain  the  rule,  which  we 
4Mnk  is  to  be  commended  for  its  common  I 
T.20B.W.no.l7— 26 


sense.  Tested  by  this  rule,  we  think  that 
Id  this  character  of  case  there  is  sufficient 
evidence  in  the  record  to  shows  valid  and 
binding  ma rria ere  between  defendant  and 
Carrie  Budde,  hod  tbey  not  been  within 
the  prohibited  degrees.  There  was  not 
only  a  marriage  ceremony  In  which  the 
mutual  consent  to  live  together  as  hus- 
band and  wife  was  publicly  solemnized, 
but  tbey  did  live  together  as  such,  and 
only  separated  on  being  Indicted  by  ths 
grand  jury  In  1891.  and  this,  under  ail  the 
authorities,  is  sufficient  to  prove  a  valid 
marriage.  There  being  no  other  error 
that  need  be  considered,  we  think  the  judg- 
ment should  be  affirmed.  Judges  aU  ores- 
en  t  and  concurring.  , 


Stranob  v.  State. 
(Court  ef  CHmifua  Appeals  <tf  Texaa.   Oot  86. 

LABCKVT— BVIDENCB— RSVISW  ON  AFPIiL. 

Where,  on  trial  for  theft  from  tlie  per- 
son, there  is  anfficient  evidence  that  defendant 
committed  the  theft,  and  that  the  money  taken 
from  the  defendant  by  the  officers  belonged  to  the 
prosecutor,  Uje  objection  that  the  evidence  neither 
identifies  ttie  money  taken  from  the  defendant  aa 
the  money  of  -wbich  the  prosecutor  was  robbed, 
nor  shows  the  character  of  the  money,  is  immate- 
rial, since  it  goes  to  a  qoestion  of  pleading, 
rather  than  of  evidence. 

Appeal  from  district  court,  Dallas  eoon- 
ty:  R.  E.  Bdhks,  Judge. 

Indictment  of  J.  K.  Strange  for  theft 
from  theperson.  Judgmentof  eonrlctioo. 
Defendant  appeals.    Affirmed. 

R.  L.  Henry,  Aast.  Atty.  Geo.,  for  the 
State. 

SiHKi.vs,  J.  Defendant  was  indicted  for 
theft  from  tbe  person,  and  convicted  and 
sentencfid  to  two  years  in  the  penitentiary, 
from  which  he  appeals. 

The  only  questioo  raised  In  the  record  Is 
that  the  evidence  does  not  identify  tbe 
money  taken  from  defendant  as  the  mon- 
ey of  which  prosecutor  was  robbed,  nor 
does  the  evidenceeho  w  the  character  of  the 
money.  We  think  it  unnecessary  for  such 
proof  to  have  been  made.  The  evidence 
shows  tbe  prosecutor.  Jackson,  a  farmer, 
came  to  Dallas,  and  went  Into  tbe  "Old 
Corner  Saloon,"  near  tbe  Union  Depot, 
and.  In  company  with  defendant,  Oribble. 
and  some  women,  weredrlnking  In  a  room 
In  the  rear  of  the  saloon ;  the  said  Jackson 
paying  for  the  drinks.  Jackson  had  on 
his  person  91U0  in  $^  bills,  Dnlted  Staiec 
currency.  Having  spent  his  change,  he 
pulled  out  his  roil  of  bills,  took  out  one 
and  changed  it,  putting  the  roll  back  in 
his  pocket.  He  shortly  afterwards  became 
unconscious.  The  police,  warned  that  a 
man  was  being  robtted  in  thesaloon.  went 
there,  and  found  the  prosecutor  bald  up 
In  the  back  yard  of  the  saloon  by  defend- 
ant and  Grlbble,  in  the  act  of  robbing 
him.  Grlbble  escaped,  but  defendant  was 
arrested.  He  denied  taking  any  money 
from  prosecutor,  and  repeatedly  denied 
having  any.  When  first  examined,  noth- 
ing conld  t>e  found.  A  minute  examina- 
tion, however,  revealed  the  money  hid 
away  in  the  lining  of  the  pocket.    Detmd- 
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ant,  oo  tbe  money  being  found,  exclaimed, 
"Well,  you  can  only  eeud  me  to  hell  any- 
way." The  money  was  returned  tt)  Jack- 
aon.  The  objentlon  of  defendant  Koes  to 
a  question  of  pleading,  and  not  of  evi- 
dence.  There  was  euillcieut  vvidence  to 
show  the  money  taken  from  defendant  be- 
longed to  the  proHecutor.  There  is  no 
quBBtlou  as  to  ilefendant'n  gallt,  and  the 
judgment  is  affirmed.  Judges  uU  present 
and  concurring. 


RiOGIX  T.  HiLMARD  Ct  Sf. 

(Supreme  Court  of  Arkansas.    Oct.  92,  1893.) 

SvBROOATt<>x— To  Rights  of  Contbactob  —  Pub- 
lic B0IU>l2tOS— CHEDIT0B8'  BiLL— JCDOHBMT  AT 
I<AW. 

1.  One  who  famishea  mateiiala  for  use  by 
a  contractor  in  repairing  a  courttiouse  for  a 
county,  merely  upon  the  contractor's  promise  to 
pay,  and  in  the  absence  of  any  statute  or  other 
agreement,  is  not  entitled  to  subrogation  to  the 
rights  of  the  contractor  in  a  fund  set  apart  by 
the  county  to  pay  for  the  repairs,  although  the 
contractor  is  insolvent. 

2.  He  Is,  however,  entitled  to  relief  by  way 
of  a  creditors'  bill,  under  Acts  1887,  p.  193,  dis- 
pensing with  the  necessity  in  such  cases  of  a 

Erevious  judgment,  and  where  also  the  repairs 
ave  been  entirely  completed,  so  that  no  intei^ 
ruption  can  injuriously  affect  the  rights  of  the 
public. 

Appeal '  from  circuit  eoort,  Jefferson 
county:  JuBN    M.  Elliott,  Judge. 

Uult  by  D.  B.  RlKRin  against  W.  I.  Hill- 
lard,  .1.  W.  Owen,  and  the  county  of 
Jefferson  for  subrogation  to  tbe  rights  of 
Hilliard  in  certain  money  set  apart  by 
tbe  connty  for  repairing  and  reconstruct- 
ing tbe  courthouse.  There  was  a  demur- 
rer to  the  complaint,  which  was  sus- 
tained.    Plaintiff  appeals.    Reversed. 

The  other  tacts  fully  appear  in  tbe  fol- 
lowing statement  by  Cockhii.l,  C.  J. : 

Tbe  appellant  tiled  bis  complaint 
against  Hilliard  and  against  Oweu,  as 
county  Judge  uf  Jefferson  county,  alleg- 
ing— to  quote  from  the  appellant's  ab- 
stract—the following  state  of  facts: 
"Owen,  as  county  Judge  of  Jefferson  coun- 
ty, entered  Into  a  written  contract  with 
liiUiard  for  repairing  and  reronstrncting 
tbe  conrchouBH  of  said  county,  according 
to  which  Hilliard  was,  at  hin  cost,  to  re- 
pair and  reconstruct  the  liulldlng,  and  to 
furnish  all  material  used  in  the  work,  for 
which  tbe  county  was  to  pay  liiiu  $21,700, 
payments  to  be  made  as  the  work  pro- 
gressed, but  15  per  cent,  of  each  monthly 
estimate  of  the  work  d'>ne  and  tbe  ma- 
terials used  was  to  be  reserved  ami  held 
back  until  10  days  after  the  completion  of 
the  building.  Hilliard  was  personally  to 
superintend  the  execution  of  the  work, 
and  was  not  to  assign  any  part  of  the 
contract  without  the  consent  in  writing 
of  Owen,  which  consent  was  never  given; 
and  he  executed  a  bond  to  Owen,  as  such 
connty  Judge,  with  sureties,  conditioned, 
among  other  things,  that  upon  the  com- 
pletion of  the  building  he  would  deliver 
possession  of  it,  free  from  any  Incum- 
brance or  claim  for  labor  or  materials. 
Hilliard  employed  W.  Fleet  Jones  to  do  the 
carpenter's   work,   and    tbe   plaintiff,  in 


accordance  witb  an  agreement  with  Hill- 
iard, and  upon  bis  promise  to  pay  blm 
for  the  same,  furnished  part  of  tbe  ma- 
terial used  l»y  Junes,  and,  as  tbe  mate- 
rialH  were  furnished,  be  presented  tbe  bills 
therefor,  certified  to  be  correct  by  Jone*. 
to  Hilliard,  aud  be  paid  him  85  per  cent, 
of  the  several  amounts,  except  tbe  last 
estimate,  of  which  be  paid  no  part,  leav- 
ing an  aggreeate  amount  doe  tbe  plaintiff 
of  $419.40.  which  Hilliard,  after  the  com- 
pletion of  the  building,  refused  to  pay." 
it  was  further  alleged  that  Hilliard  was 
insolvent,  and  tbat  the  plaintiff  wonid  be 
wholly  defeated  in  the  collection  of  bis 
claim  unless  he  could  collect  it  out  of  tbe 
fund  In  the  hands  of  the  county  jndge. 
The  prayer  was  for  a  peraonai  judgment 
against  Hilliard,  for  a  decree  declaring  a 
lien  on  tbe  fund  in  thchan<l8  of  the  county 
judge  to  the  amount  of  plaintiff's  demand, 
for  a  restraining  order  against  the  coun- 
ty judge  prohibiting  him  from  paying  to 
Hilliard  the  fund  claimed  by  plaintiff,  and 
for  general  relief.  '  The  court  Issued  the  re- 
ijtratuing  order.  Hilliard  Inlerposed  a 
general  demurrer  to  the  complaint  which 
was  sustained  by  the  court.  Therentraiu- 
Ing  order  was  dlnsolved.  The  plaintlD 
reste.'l,  and  tbe  complaint  was  dismissed. 
A  motion  to  reinstate  tbe  InjunctloD 
against  the  connty  judge  pendente  Ute 
was  made  here  when  the  appeals  were 
perfected,  but  was  denied  npon  gronnds 
that  do  not  affect  the  questions  now  pre- 
sented. See  McFadden  V.  Owens,  64  Ark. 
118.15  8.  W.  Rep.  S4. 

W.  T.  Woolrldffe,  W.  M.  Harrison,  and 
Met  L.  Junea,  for  appellant.  N.  T.  White 
and  Cra  wforU  <£  Taylor,  for  appellees. 

CocKRiLL.C.  J.,  {after statinn  tbe  facta  a» 
above.)  tt  is  conceded  tbat  the  court- 
house Is  exempt  from  the  operation  of  the 
statute  governing  mechanics'  liens,  and 
that  tbe  statute  does  not  create  any 
claim  or  lien  In  appellant's  favor  apoii 
the  fund  which  the  county  has  set  apart 
to  pay  for  the  repairs.  The  contention 
is  that  the  appellant  shows  a  right  to 
equitable  subrogation  to  the  right  of  Hill- 
iard to  proceed  against  the  county  for 
tbe  collection  of  an  amount  equal  to  bis 
claim  against  Hilliard.  But  the  relation 
of  the  parties  to  each  other  Is  not  sneli  as 
to  Invoke  the  application  of  thatdoctrine. 
The  appellant,  according  to  his  allega- 
tions, has  sold  to  the  appclh^e,  upon  liis 
personal  credit  alone,  materials  to  be  ased 
In  repairing  a  courthouse.  In  the  absence 
of  a  statute  giving  him  a  lien,  he  Is  In  no 
lietter  condition  than  if  be  had  loaned  the 
contractor  money  to  carry  out  hN  con- 
tract with  the  county  making  the  repairs: 
but  it  is  settled  that  tbe  loan  of  money  to 
a  del>tor  to  discharge  his  obligation  does 
not  entitle  the  lender  to  be  subrogated  to 
secnrlties  which  the  creditor  held  for  the 
enforcement  of  the  obligation.  Rodman 
v.iSander8,44  Ark..'>04;  Klinev.  RBgland,47 
Ark.  118, 14  S.  W.  Rep.  474;  The  P.  H.  White 
V.Levy,  10  Ark.  411 ;  Sheld.  Subr.  5  243.  .If 
there  had  been  an  agreement  between  the 
parties  that  the  plaintiff  should  receive 
pay  for  his  materials  from  tbe  county  out 
of  the  fund  due  Hilliard,  tbe  contractor, 
for  repairs,  or  if  tbe  agreement  could  bo 
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Implied  from  the  condact  of  the  parties, 
the  plaintiff  would  be  entitled  to  subroga- 
tion bjr  reason  uf  hia  contrart;  but  that 
would  be  coDTentlonal  aubroiratlon, 
which  Is  more  nearly  akin  to  asBlgnmunt 
than  to  subrogation  by  operation  of  law. 
There  Is  no  alleKatlon  In  the  complaint 
that  there  whs  an  ugreouieut  between  the 
appellant  and  Billiard  for  snbroKatlon. 
No  foundation  Is  laid,  therefore,  for  con- 
Tentlonal  BubroKatiou.  The  claim  of  one 
whose  materials  are  used  in  the  con- 
struction or  repair  of  a  bulldinj;  is  more 
meritorious  than  that  of  the  contractor 
who  baa  used  the  materials  in  the  con- 
struction, and  refuses  to  pay  for  them. 
Such  claims  have  preference  lu  general  by 
statute.  It  would  doubtless  work  an 
equitable  result  if  the  legislature  would 
make  claims  for  innterials  and  labor  fur- 
nished In  the  erection  or  repair  of  public 
bnildinKs  a  lien  upon  the  fund  to  be  paid 
tlierefor,  superior  to  the  claim  of  the 
contiactor.  Laborers  and  material  men 
could  then  divert  the  course  of  the  pay- 
mentH,  which  would  otherwise  go  to  the 
contractors,  Into  their  own  hands,  by 
virtue  of  the  statutory  subrogation.  But 
where  there  is  no  legislation  and  no  con- 
tract to  affect  the  status  of  the  parties, 
the  simple  relation  ol  debtor  aud  creditor 
esUts  Iwtween  tlio  material  tuan  and  con- 
tractor, and  the  former  can  resort  only  to 
the  remedies  common  to  such  creditor  for 
the  collection  of  his  debts. 

The  question,  then,  is,  does  the  plaintiff, 
a  simple  contract  creditor,  state  facts  en- 
titlinK  him  to  equitable  relief  against  this 
debtor?  The  county  la  not  sued.  It  is 
conceded  that  the  statute  does  not  au- 
thorize suit  in  the  circuit  conrt  against  a 
countj'.  and  that  it  could  not  be  made  a 
party  to  this  suit.  The  complaint  alleges 
that  the  materials  were  furulshed  to  Hill- 
iard.  through  his  agent,  upon  Illlllurd's 
esprei^s  promise  to  pay  for  them,  and  that 
the  account  is  due  and  unpaid.  That  was 
a  statement  of  a  cause  of  action  for  a 
personal  judgment  against  Uilliard.  It 
alleeea  also  that  Hilliard  ia  Insolvent; 
that  the  county  Is  indebted  to  him;  and, 
in  effe<^t,  that  unless  he  gets  his  pay  out  of 
the  amount  due  by  the  county,  nothing 
can  be  collected.  A  court  of  law  could 
not  reach  the  debt  due  by  the  county,  be- 
cause a  county  Is  not  subject  to  garnish- 
ment. Boone  Co.  ▼.  Keck,  31  Ark.  387.  It 
Is  the  peculiar  province  of  equity  to  reach 
interests  of  a  debtor  which  cannot  be 
seizefl  under  legal  process,  when  its  aid  is 
Invoked  by  a  judgment  creditor  who  has 
csbausted  his  legal  remedies  without  ef- 
fect. But  the  act  of  March  31, 1887,  dis- 
penses with  the  neceHslt.v  of  a  previous 
JodKraent  as  a  condition  to  obtaining 
equitable  relief  under  a  creditors' bill.  It 
provides  that  "in  suits  to  set  aside  fraud- 
iileiit  conveyances,  and  to  obtain  equita- 
ble garalshments.  It  shall  not  be  necessary 
for  cbe  plaintiff  to  obtain  judgment  at 
law  in  order  to  prove  insolvency,  but  in 
soch  cases  insolvency  may  be  proved  by 
any  competent  testimony,  so  that  only 
one  Ruit  shall  be  ne<:es8ar.v  In  order  to  ob- 
tain the  proper  relief."  Acts  1.H87,  p.  103. 
The  object  of  the  act  was  to  dispense  with 
the  useless  delay  and  expense  Incident  to 


obtalnlDK  a  judgment  which  la  known  Id 
advance  will  prove  fruitless.  Courts  of 
equity  had  already  begun  to  relax  the  rule 
requiring  a  judgment  and  execution  and 
return  of  vuIIh  bona  to  show  that  the- 
legal  remedy  was  inadequate.  The  stat- 
ute runs  iu  that  line.  It  is  remedial,  aud 
should  receive  a  liberal  construction  to 
effect  the  object  designed  by  It.  Every 
equitable  proceeding  wherein  a  remedy  is 
devised  to  appl.v  the  debt  of  a  third  per- 
son to  the  extinguishment  of  the  plaintiff's 
demand  agalnxt  his  debtor  is  a  suit  for  an 
equitable  garnishment.  Tliatls  theobject 
of  the  plaintiff's  suit;  and,  as  the  com- 
plaint alleges  that  the  debtor  is  Insolvent, 
and  that  no  relief  could  be  obtained  at 
law,  the  statute  dlMpeuses  with  the  neces- 
sity of  a  previous  judgment.  Taking  the 
allegation  of  the  cnmpialnt  as  true,  the 
plaintiff  has  laid  the  foundation  for  a 
creditors'  suit,  and  the  question  Is,  cao 
the  debt  due  by  the  county  to  the  plain- 
tiff's debtor  he  subjected  to  the  payment 
of  his  demand?  The  case  of  Boone  Co.  v. 
Keck,  81  Ark.  387,  holds  that  public  policy 
forbids  that  counties  should  be  subjected 
to  the  process  of  garulshment,  unless  the 
legislature  certainly  evinces  the  intention, 
to  grant  the  use  of  the  process  against 
tliem.  It  is  there  ruled,  as  we  have  seen, 
that  oor  statute  does  not  extend  the  rem- 
edy against  counties.  The  reasons  of 
policy  ordinarily  assigned  for  withhold- 
ing garnishment  process  against  counties 
and  other  niunicipHi  corporations  are  "the 
Inconvenience  and  impolicy  of  interfering 
with  muaiclpul  bodies  by  drawing  them 
Into  controversies  with  which  they  have 
DO  concern,  and  diverting  the  public  mon- 
eys from  the  channel  in  which  •  ♦  • 
they  are  required  to  flow."  Drake, 
Attachm.  0.  516.  The  argument  as  to  the 
impolicy  of  drawing  the  county  into  a  lit- 
igation with  which  it  has  no  concern  has 
no  application  in  this  case,  because  there 
is  DO  litigation  against  the  county.  It  is 
not  made  a  party  to  the  suit.  But  the 
objection  to  diverting  the  public  funds 
from  the  channel  to  which  they  have  been 
turned  by  public  authority  exists  when 
the  cause  arises  in  equity  Just  as  it  does  at 
law.  But  the  remedies  of  equity  are  not 
fixed  and  unbending,  like  the  legal  process 
of  garnlsbment;  and,  if  the  court  can  as- 
certain that  no  inconveDience  can  result 
to  the  public  by  Its  inteilerenee  with  the 
corporation's  right  to  puj  the  debt  direct- 
ly to  Its  debtor,  there  is  nothing  to  pre- 
vent the  court  from  doiug  so.  In  Minne- 
sota, as  In  this  state,  a  municipal  corpora- 
tloD  cannot  be  reached  by  the  process  of 
garnishment;  but  It  Is  there  held  that.  In 
a  suit  like  this,  a  defendant,  who  is  the 
county's  creditor,  may  be  compelled  to 
assign  his  demand  against  the  county  toa 
receiver  to  be  collected  and  applied  to  the 
satisfaction  of  the  plaintiff's  demand, 
where  no  reason  of  policy  Intervenes. 
Knight  T.  Nash,  22  Minn.  452.  The  su- 
preme eoart  ol  Georgia  intimate,  but  do 
not  decide,  that  they  would  approve  the 
practice  under  like  circumstances.  Dot- 
terer  v.Bowe,84Ga.769, 11  S.  E.Rep.8d6.  A 
similar,  though  not  Identical,  practice  was 
approved  by  the  supreme  court  of  theUnlt- 
ed  Stntes  Ip  the  cann  of  Smith  v.  Bourbon 
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Co.,  127  U.  S.  103,  8  Sup.  Ct.  Rep.  1048.  In 
Misaouri  the  Btatnte  expreasly  problblted 
the  nse  n(  the  wrItorKarniabnieiit  agaXavt 
a  municipal  corpuration ;  bot  the  Hnpreme 
coDrt  or  the  state  held  that  it  did  not  pro- 
tect thn  debt  nKainat  a  creditors'  suit  In 
equity  to  apply  It  to  the  payment  of  his 
demand.  Fcodleton  v.  PericinR,  49  Mo. 565. 
The  same  conclasiun  was  reached  in  Speed 
V.  Urown,  10  B.  Mon.  108.  In  the  caae  ut 
Bank  ▼.  DIbrell,  3  Sueed,  .S79,  a  cred- 
itors' bill  seeking  to  subject  the  salary  of 
a  state  ofUcial  to  the  payment  of  bis  debts 
was  dlRuliowed.  Bui  the  case  is  in  har- 
mony with  the  principle  underlying  those 
already  cited.  The  reason  given  by  the 
court  (or  the  dei-lsion  Is  that  "the  func- 
tions of  Ku vernment  mlf!;ht  be  suspended  " 
by  the  loss  nt  efficient  servants  if  the  state 
were  not  permitted  to  pay  salaries  direct- 
ly to  her  ufHcers.  See  McMeekin  v.  State, 
9  Ark.  553;  Rueller  v.  Ames.  33  Minn.  132, 
2i  I».  W.  Rep.  177;  28  Amer.  Law  Keg.  p. 
2S5.  The  remedy  Is  allowed  In  no  case 
where  it  is  ndjudged  that  the  public  will 
be  injuriously  affected.  It  follows  that 
relief  should  be  Kranted  to  tlife  plaintiff, 
unless  public  policy  intervenes  in  Home 
way. 

The  complaint  alleffes  that  the  debt  is 
due  upon  a  contract  to  repair  a  court- 
house. The  coarts  commonly  concnr  in 
boldinK  that  public  policy  forbids  any  in- 
terference between  the  county  and  Its  con- 
tractor under  such  circumstances,  if  the 
work  is  still  in  progress,  for  the  interfer- 
ence wonid  tend  to  retard  the  occnpancy 
of  t lie  building.  But  here  the  ciimplaint 
alleges  that  the  work  has  'leen  completed. 
There  Is  no  Itmger  any  public  Interest  tn 
be  BuhRerved  by  withholding  payment 
from  the  contractor,  and  no  reason  for 
withholding  the  debt  from  the  reach  of  the 
remedy  In  this  sort  of  proceeding.  Judge 
Dillon  goca  further,  and  expresses  the 
opinion  that  in  sorb  a  case  the  ordinary 
process  of  garnisbnnent  should  be  allowed 
against  a  municipal  corporation.  1  Dill. 
Mun.  (;orp.  p.  101;  Oty  of  Laedo  v.  Nallo, 
65  Tex.  8,59.  But  the  case  of  Uuone  Co.  v. 
Keck,  supra.  Is  opptieed  to  the  view  that 
the  legal  process  of  garnishment  can  be 
nsed  against  a  county  in  any  case.  For 
the  same  reason  it  was  held  in  that  caR<« 
that  a  county  could  not  be  made  to  re- 
spond til  a  creditors'  suit  Mopplementary 
to  execution.  Nothing  eli>e  was  involved 
or  determined  In  thecass.  It  was  a  suit 
directly  against  the  county.  The  plain- 
tiff's Judgment  debtor  was  not  a  party  to 
it,  and  the  only  relief  anked  was  against 
the  county.  In  tlie  case  at  bar  the  plaln- 
tlff'a  debtor  is  tbe  party  againat  whom  re- 
lief is  sought,  and  the  county  Is  not  sued. 
Therein  lies  thecardlnal  difference  between 
the  cases.  The  complaint  states  a  cause 
of  action  against  Hlillard,  and  shows  a 
right  In  the  plaintiff  to  subject  the  debt 
due  by  the  county  to  tbe  satisfaction  of 
bis  demand.  That  can  be  accoroplished 
under  proper  orders  of  the  court;  as,  by 
a  sale,  or  compulsory  asHlgnment  of  the 
debt  (or  the  purpose  of  applying  the  pro- 
ceeds to  the  satisfaction  of  any  Judgment 
which  the  plaintiff  Is  entitled  to  recover. 
The  demurrer  ousrht,  therefore,  to  have 
been  overruled.    The  Judgment  will  be  r^ 


versed,  and  the  cause  remanded,  with  di- 
rections to  overrate  the  demurrer.  It  is 
so  ordered. 


MoFaddbn  v.  Hilliahd.    Fitthait  et  <iI.  v.  Sua. 
BLvrr  CiTr  Luhbbk  Co.  v.  H^mm. 

(Supreme  Court  of  Atkcmsat.    Oct  28, 189S.) 

Appeal  from  circuit  court,  Jeffetsoa  county; 
John  M.  Elliott,  Judge. 

Three  suite  brought  by  McFadden  against  W. 
I.  Hilliard,  Pittman  and  Williams  aguinst  the 
■ame.  and  the  Bluff  City  Lumber  Company 
agaiuRt  the  same,  for  subrogatiou  to  the  rights 
of  Hilliard  in  certain  money  set  apart  by  the 
county  of  Jefferson  for  reconstructing  and  re- 
pairiug  the  courthouse.  Judgment  for  defend- 
ant.    Plaintiffs  appeal.     Reversed. 

W.  T.  Woolrtd^e,  W.  Jf.  UarrUvn,  and  MeL 
Zi.  Jones,  for  appellants.  N.  T.  WhUe  and  Craw- 
ford A  Taylor,  for  appellee. 

CocKBiLL,  C.  J.,  (after  xtatingtbe  facta  orally.) 
These  cases  are  identical  with  that  of  Biggin 
T.  Hilliard,  20  S.  W.  Rep.  402,  except  as  to  the 
dates  and  amounte  of  the  appellanta'  claims 
against  Hilliard.  Thev  are  governed  by  the 
principles  announced  in  Ri^gin  t.  Hilliard. 
The  order  made  in  that  case  will  tie  made  in 
each  of  these.     It  is  so  ordered. 


Lbmmonb  v.  Statb. 

(Supreme  Court  of  Arkantaa.    Nov.  S,  ISBB.) 

Cahrtiso  Wbapotis— Ox  Oxb's  Owm  maBMisss. 

1.  On  a  trial  for  unlawfully  carrying  a  pl»- 
tol,  a  request  to  charge  that  the  jury  should  sq. 
quit  defendant  if  they  believed  that  he  was  car- 
rying the  pistol  for  the  purjfose  of  mere  tern- 
porary  or  casual  transportation,  and  not  "for 
aggressive  use  as  a  weapon,"  was  pri^erly  re- 
fused, since  an  intent  to  use  the  pistol  "ag- 
gressively" is  not  necessary  to  constitute  the  of- 
fense. 

2.  The  mere  fact  that  an  unmarried  son 
lives  with  his  father  on  land  owned  by  the  fa- 
ther does  not  make  tbe  entire  tract  the  premises 
of  the  son,  within  Mansf.  Dig.  {  1907,  providing 
titat  the  prohibition  against  carrying  weapons 
shall  not  prevent  any  person  from  carrying  any 
weapon  on  "iiis  own  premises-" 

3.  Nor  does  a  mere  license  to  enter  on  land 
and  take  fuel  and  timber  give  the  licensee  an  in- 
terest in  or  control  over  the  woodland,  within 
such  provision  of  section  1907. 

Appeal  from  circuit  court,  Randolph 
county;  John  B.  McCalrb,  Judge. 

VV.  F.  Lemmons  was  convicted  of  un- 
lawfully carrying  a  pistol,  and  appenle. 
Affirmed. 

Urtitiuel  R.  Allen,  for  appellant.  W.  E. 
Atkinson,  Atty.  Uen.,  and  Charlea  T.  Cote- 
niaa,  (or  tbe  State. 

Makspikld,  J.  The  defenses  relied  on 
at  the  trial  were:  .FVrst,  that  tbe  pistol 
was  not  carried  as  a  weapon;  and,  «ee- 
ondly,  that  the  place  where  it  was  carried 
was  upon  the  appellant's  own  premtaes. 
The  grounds  urged  as  sntflclent  to  obtain 
a  reversal  are  that  thecourterred  inretoa- 
ing  Instructions  appropriate  to  each  ut 
these  defenses,  and  alHu  in  the  charge 
given  to  the  Jury  as  to  the  second. 

Upon  the  first  point  testimony  was  in- 
troduced tu  show  that  tbe  plHtoi  was 
taken  to  the  place  where  the  state's  wit- 
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OMS  saw  It  In  tbe  bands  ol  the  defend- 
ant fnr  the  parpoue  of  retarulug  It  to  a 
penioa  from  whom  It  had  been  burruw«d, 
and  the  court  was  requeateu  to  Inntruct 
the  jury  to  acqoit  the  defendant  If  they 
believed  from  tbe  evidence  "that  be  was 
carrying;  the  platol  for  the  purpose  ol  n>ere 
temporary  or  casual  trunaportatlon, — as 
to  return  It  to  its  proper  owner,— and  not 
for  aKKreesive  use  as  a  weapon.''  The  re- 
qucHt  was  refn&ed,  but  by  the  court's 
chance  the  }ury  were  told  that  the  de- 
fendant should  be  acquitted  it  it  was 
■huwn  by  a  ]ireponderanee  ol  the  evidence 
that  lie  did  not  carry  the  pistol  as  a  weap- 
on. A  pistol  is  carried  as  a  weapon 
when  It  is  carried  "for  the  purpose  of  bav- 
in^ ft  convenient  for  use  in  fiKht."  Carr 
V.  State,  34  Ark.  450.  And  it  is  Immate- 
rial, whether  the  person  carrying  it  in- 
tends to  be  the  aggressor  in  a  conflict  or 
to  act  only  on  the  defensive.  But  by  the 
aae  of  tbe  word  "aggressive"  the  defend- 
ant's request  was  given  Huch  form  that 
tbe  Jury  would  have  nndemtood  it  to 
mean  that  he  wir  entitled  to  an  acquittal 
If  they  believed  it  wan  not  bis  purpose  to 
use  the  pistol  In  making  an  attack.  It 
was  not  error,  therefore,  to  refuse  it.  The 
tacts  were  such  that  tbe  instruction 
would  have  been  proper  if  tbe  objection- 
able word  had  been  omitted.  But  tbe 
point  to  which  it  applied  was,  in  general 
terms,  covered  by  the  court's  charge;  and 
the  defendant  cannot  avail  himself  of  tbe 
ronrt'a  failure  to  make,  of  its  own  mo- 
tion, a  correction  In  tbe  language  of  his 
re<|ue8t  which  would  have  changed  mate- 
rially Its  meaning. 

The  place  where  the  pistol  was  carried 
was  a  piece  of  woodland  embraced  In 
lands  belonging  tj  and  occupied  by  the 
defendanfti  father.  The  defendant  was  of 
age  at  the  time  the  offense  is  charged  to 
have  been  committed,  but  was  unmarried, 
and  living  with  hia  father.  During  the 
summer  preceding  the  winter  In  which 
the  plHtol  was  carried  he  made  a  crop  on 
a  part  of  his  father's  lands  situated  at  a 
abort  distance  from  the  woodland  re- 
ferred to;  and  be  testified  that  he  had  tbe 
privilege  of  cutting  wood  and  making 
railH  on  the  woodland  for  the  purpose  of 
fencing  tbe  land,  "il  he  desired  to  do  so;" 
but  there  was  no  proof  that  this  prlvlleg^e 
was  at  any  time  exercised.  How  fnr  the 
woodland  was  from  his  father's  bouse  Is 
not  shown;  and  it  does  not  appear  what 
quantity  of  land  the  father  owned, or  how 
much  of  It  was  Improved,  or  what  pro- 
portion of  it  had  been  cultivated  by  tbe 
defendant.  But  the  court  was  requested 
to  charge  that,  If  "the  defendant  was  a 
single  person,  and  lived  with  his  father  on 
a  tract  of  land,  and  made  his  home  there, 
that  would  be  his  premises,  and  he  would 
he  entitled  to  carry  a  pistol  on  such  prem- 
ifies. "  This  request  was  also  properly  re- 
fasc^.  It  was  intended  to  present  to  tbe 
Jury  a  theory  not  warranted  by  tbe  evi- 
dence; and  tbe  conclusion  of  law  it  states 
Is  not  dednclble  from  tbe  facts  assumed. 
It  makes  tbe  entire  tract  of  land  theprem- 
ises  of  tbe  defendant  simply  because  bs 
lived  there  with  bis  father,  and  was  un- 
married.    Whatever  weisht   these  facts 


mfgbt  in  some  eases  have  as  evidence 
tendln;;,  in  connection  with  other  circum- 
stances, to  prove  a  participation  In  the 
control  of  lands,  they  do  not  f<f  them- 
selves imply  such  participation,  nor  show 
any  right  to  It.  But  there  was  no  at- 
tempt to  prove  that  the  defendant  con- 
trolled, either  esclusiveiy  or  jointly  with 
bis  father,  any  part  of  the  lands  except 
the  part  he  cultivated;  and  the  case  be- 
fore UB  does  not  make  it  necesenry  to  de- 
cide whether  a  son  living  in  the  honne 
of  his  father  upon  a  farm  in  which  he 
has  no  estate  or  legul  interest  may  not 
lawfully  carry  a  pistol  on  any  part  of  tbe 
property,  jf  he  is  permitted  to  share  in  its 
management  or  control.  The  attorney 
general  concedes  that,  as  an  Inmate  of  his 
father's  hoiiae,  the  defendant  could  have 
lawfully  carrk-d  a  plMtuI  un  the  grounds 
habitually  used  in  Immediate  connection 
with  tue  dwelling  house,  and  forming 
what  is  designated  in  England  and  by 
some  American  statutes  as  tbe  "carti- 
lage." Bifih.St.Crlraes,  5  286,and  note8l2, 
13.  As  his  lather's  tenant,  he  was  also  pn- 
titled  to  treat  as  his  own  premises  1  tie  por- 
tion of  tbe  hind  be  cultivated,  while  It  was 
under  his  control.  But  hu  wusnot  pruHecut- 
ed  tor  carrying  tbe  pistol  elsewhere  thait 
upon  the  woodland,  and  hia  right  with 
reference  to  that  oonslsted  of  a  mere 
license  to  enter  upon  It  for  the  special  pur- 
pose .of  ohtaiulng  wood  for  fuel,  and  tim- 
berfor making  rails.  This  privilege,  which 
be  probably  enjoyed  in  common  with 
others,  gave  him  no  such  Interest  In  or 
control  overthe  woodland  as  entitled  him 
to  the  protection  of  the  statutory  excep- 
tion. That  such  is  the  law  Is  shown  by 
tbe  decisions  of  this  court  In  cases  previ- 
ously arising  under  the  same  statute. 
KInkead  v.  State.  46  Ark.  ri36;  Clark  v. 
State,  49  Ark.  174,  4  8.  W.  Rep.  658.  As  It 
appears  from  bis  own  testimony  that  the 
defendant  had  not  rented  the  woodland, 
and  the  state  produced  no  evidence  that 
he  carried  a  pistol  on  any  other  part  of 
the  lauds,  be -was  not  prejudiced  by  any. 
thing  contained  lu  tbe  court's  charge. 
The  clauFse  of  the  charge  especially  com- 
plained of  Is  to  the  effect  that  a  person 
who  has  rented  land  must  have  control  of 
it  In  order  to  make  it  his  pre-nlses,  within 
the  meaning  of  the  statute.^  This  was  not 
Incorrcctasa  declaration  of  the  law,  and  It 
was  probably  given  because  the  court  un- 
derstood the  position  of  tbe  defendant  to 
be  that  his  tenancy  extended  to  the  wood- 
land. .Jones  V.  State,  55  Ark.  186,  17  S.  W. 
Rep.  71». 
Affirmed. 

'Mangf.  Dig.  (  1907,  provides  that  "any  pereom 
who  shall  wear  or  carry  In  any  manner  whatever, 
an  a  weapon,  any  dirk,  •  •  •  or  any  pistol  of 
any  kind  whatever,  except  such  piatoU  as  are 
used  in  the  army  or  navy  of  the  United  States, 
shall  be  guilty  of  a  misdemeanor:  provided,  that 
officer*  whose  dudes  require  them  to  make  an  ar- 
rest, or  to  keep  and  jiuard  prisoners,  together 
witli  the  persons  summoned  by  such  officers  to  aid 
them  in  the  discharge  of  such  duties,  while  actual- 
ly engaged  In  such  duties,  are  exempted  from  the 
provisions  of  this  act:  provided,  further,  tliat 
nothing  in  this  act  be  so  constrned  as  to  prohibit 
any  person  from  carrying  any  weapon  when  upon 
a  Journey,  or  vpm  his  own  premlies." 
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MeRCHA.NT8'  &  P1.ANTRR8'  Bank  et  al.  t. 
Mbtbb. 

(Supnenw  Court  tf  Arhansai.    Oct  29, 1893.) 

LiANDLORD'a  LlEX  —  TBOyiB  AXD    CoyTBBSlOX  — 

MisxoMEK— Banks — Appi<icatio:«  or  Deposits. 

1.  A  mortgage  executed  by  tenants  to  their 
landlord  as  securitr  for  a  note  for  rent  is  mere- 
ly comuIatiTe  of  the  landlord's  lien,  and  is  not 
to  tie  substituted  for  it. 

2.  Where  a  brolcer  sells  cotton  for  a  planter, 
knowing  Uut  the  planter  is  a  lessee  of  the 
plantation  on  which  the  cotton  was  grown,  and 
nsTing  reason  to  believe  that  he  was  without 
funds  sufiicient  to  grow  the  crops,  he  has  cou- 
•tnictivo  notice  of  the  landlord's  lien  for  reut, 
and  is  liable  to  the  landlord  as  for  a  convenuou 
of  such  cotton. 

3.  Under  Mansf.  Dig.  {  4743,  which  makes 
the  filing  of  a  mortgage  for  record  notice  to  all 

persons  of  its  existence,  where  a  factor  sells 
property  of  his  principal  which  Is  subject  to  a 
mortgage,  and  deposits  the  prnceeds  in  bank  to 
the  credit  of  the  principal,  the  factor  is  liable  to 
the  mortgagee  for  the  damages  he  may  sustain 
by  such  action. 

4.  In  such  rase  the  mortgagee  is  not  bound 
to  ezbanst  all  other  remedies  before  proceeding 
against  the  factor. 

5.  Where  a  firm  was  sued  as  tne  Hammett 
Warehouse  Company,  and  answered  to  the 
merits,  anr]  the  evidence  shows  that  it  and  the 
Hammett  Grocer  Company  are  the  same,  a  Judg- 
ment against  it  by  Che  latter  name  cannot  be 
disturbed  when  advnutnge  of  the  misnomer  is 
first  attempted  to  be  taken  in  the  appellat* 
court. 

G.  Where  a  bank  receives  money  on  deposit 
without  notice  of  any  lien  on  the  money  depos- 
ited, it  is  bound  to  pay  checks  drawn  on  it  by 
the  depositor,  and  it  is  not  liable  to  a  person 
holding  H  lien  upon  the  money  for  so  doing. 

7.  Where  a  bank  receives  money  on  de- 
posit, and  afterwards  a  note  payable  at  that 
bank  by  the  depositor  is  pLiced  in  the  bank  by 
the  payee  for  collection,  but  at  the  time  the  note 
becomes  due  there  are  no  funds  of  the  maker  in 
the  bank,  the  bank  is  not  l>ound  to  approprtate 
to  the  part  payment  of  the  note  funds  after- 
wanls  received  at  the  bank  to  the  credit  of  the 
oiakiT  of  the  note. 

8.  Where  a  bank  holds  a  mortgage  on  the 
property  of  a  depositor  it  is  authorized  by  such 
mortgiiKe  to  appropriate  the  deposits  to  the  pay- 
ment of  the  notes  for  which  such  mortgage  ia 
given. 

Apiieal  frum  circuit  court,  Jefferson 
county  ;  John  M.  Elliott,  JnOge. 

Actlua  by  Victor  Meyer  aKulost  tbe 
Mercliants'  &  riantsrs'  Bank  and  others. 
.ladKtnent  for  plaintiff.  UefeiidantH  the 
Merchunts'  A  Planters'  Bunk  and  the 
Hammett  Orocer  Company  appenl.  Be- 
verbed  In  part  and  afhrmed  in  part. 

M.  A.  Austia  and  J.  M.  JtJ.  U.  Taylor, 
Sor  appellants.    N.  T.  iVbite,  tor  appellee. 

Battle,  J.  Victor  Meyer  brouRbt  this 
action  uKatnst  liitcbie  &  FItzliUKb,  the 
.Merrhantx'  &  Planters'  Bank,  and  the 
Hammett  WarehouseCompany.ln  tbe  Jef- 
ferson circuit  court,  on  the  equity  side 
thereof,  to  recover  tba  amount  due  to  him 
for  the  rent  ot  a  plantation  (or  tbe  year 
18S9. 

Tbe  main  facte  in  tbe  case  are  as  fol- 
lows: Meyer,  beini;  the  owner  of  tbe 
plantation,  in  Jefferson  county,  known  as 
the"<'orlnne  Place,"  leased  the  same  for 
the  year  ISSO  to  RItchi**  &  FitzbuKb  for 
$1,4(10,  for  which  tliey  executed  their  note 
to  htm,  and  thereby  promised  to  pay  the 


same  on  tlw  Ist  day  of  NoTember,  1889. 
at  the  Merchants'  9c  Planters'  Rank.  In 
the  month  of  March  following,  dndinic . 
that  they  would  need  money  to  enable 
them  to  cultivate  the  place,  tbey  secured 
from  the  Merchants'  &  Planters'  Bank  a 
loan  of  92,00(1  for  that  purpose.  In  order 
to  aid  them  In  procuring  this  loan,  Meyer 
agreed  with  tbe  bank  tu  postpoue  tbe  col- 
lection of  his  note  nntll  the  bank  was 
paid.  On  tbe  4th  day  of  March,  1889,  tbey 
gave  to  the  bank  a  mortKage  on  all  tbe 
crops  raised  by  them  on  tlie  Corlnne  place 
in  the  year  1889,  and  on  a  certain  lot  ot 
mules  and  farming  ImplementH,  to  8e(*are 
It  In  tbe  payment  of  tlie  y2.U00.  Tht*  in- 
debtedness for  tbe  loan  was  evidenced  by 
four  promissory  notes,  mentioned  In  tbe 
mortgage,  which  provided  that,  if  tbey 
were  not  paid  on  or  before  tbe  15tb  day 
of  Oototier,  1889,  It  could  be  foreclosed  by 
public  sale.  Further  than  this  the  dates 
of  the  maturity  of  tbe  notes  do  not  ap- 
pear In  tbe  record  here. 

On  the  5th  of  March,  1889,— the  day  fol- 
lowing the  execution  of  the  mortgage  to 
the  bank,— Ritchie  ft  Fitzhugb  executed 
a  mortgage  on  the  same  property  to  Mey- 
er to  secure  him  in  tbe  payment  of  tbe 
note  executed  to  him  by  them  for  rent, 
and  tliereln  provided  that  it  should  be 
subject  to  the  mortgage  executed  to  tbe 
bank  to  secure  the  92,000.  This  mortgage 
was  duly  ai-knowledged  and  filed  for  rec- 
ord on  the  day  of  its  execution. 

During  the  year  1889,  Ritchie  ft  Fitxhugta 
raised  on  tbe  Corlnne  place  more  than  97 
bales  ot  cotton, — bow  much  more  does  not 
appear.  They  delivered  97  bales  ot  it.  In 
many  small  lots,  at  divers  times,  to  tbe 
Hammett  Grocer  Company,  a  corpora- 
tion engaged  in  tbe  business  ot  a  cotton 
factor,  to  be  sold  on  commission,  with  in- 
structions to  deposit  to  tbeir  account  in 
tbe  bank  so  much  ot  tbe  proceeds  of  the 
sale  thereof  as  was  not  delivered  to  tbem. 
It  sold  the  cotton  in  more  and  smaller  lota 
than  it  received  It,  and  at  as  many  times, 
and,  after  deducting  its  com mlssloos,  de- 
posited tbe  residue  ot  tbe  proceeds  of  tbe 
sales,  at  different  times,  in  various  snms, 
amounting  in  the  aggregate  to  94,310.50, 
in  the  bank,  to  the  credit  of  Ritchie  St 
FltEhugh.  Allot  this  money  was  appro- 
priated by  the  bank  to  the  payment  of  the 
notes  which  were  secured  by  tbe  mort- 
gage executed  to  it,  and  the  checks  wlilch 
wei-e  drawn  by  Ritchie  &  FItcbugh  on  tbe 
bank  at  divers  times. 

Meyer  deposited  the  note  which  was  exe- 
cuted to  him  for  rent  with  the  bank  on  tbe 
aist  of  October,  1889;  but  at  the  time  it  be- 
came due  there  was  nothluK  to  the  credit 
ot  Ritchie  &  Fitzhugb  with  the  bank. 
After  its  maturity,  two  sums,- 9978.93 
and  9347.43,— tbe  proceeds  ot  a  portion  of 
the  97  bales  ot  cotton,  were  respectively 
deposited  on  the  16th  ot  Noverat>er  and 
thelltb  of  December,  18S9,  with  tbe  bank. 
The  larger  portion  ot  these  two  deposits 
were  applied  by  the  bank  to  the  payment 
of  the  notes  which  Ritchie  ft  FitzhuKh 
owed  to  It,  and  the  remainder  was  puid 
on  the  checks  ot  tbe  depositor. 

The  Hammett  Grocer  Company  knew, 
through  Its  ufflcers,  at  the  time  It  received 
tlie  cotton,  that  Ritchie  ft  Fitzhu;:b  rent- 
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«d  the  Corinne  place  of  Meyer  In  1889,  and 
cultivated  It  Intbatyear.  It  did  not  know 
that  they  enltivated  any  othor  place.  It 
kuew  tbat  they  were  not  able  to  cultivate, 
it  wltboQt  financial  asaistanee,  for  tbey' 
applied  to  It  for  aurta  aid.  and  it  refnaed 
It.  Tbe  bank  bad  no  actual  notice  or 
knowledge  that  Meyer  had  any  lien  on  or 
interest  in  the  deposita  which  were  made 
with  it  by  tlie  Hammett  Grocer  Compa- 
ny at  the  time  it  appropriated  and  paid 
tbeni  oat. 

Cpon  these  facts,  Meyer  sougbt  to  hold 
tbe  tiank  and  Hammett  Grocer  Company 
responsible  by  this  action  for  the  rent 
of  the  Corinne  place  for  1889,  complaining 
that  there  was  nothing  left  to  pay  the 
note  held  by  him,  and  that  Ritchie  ft  Fiti- 
bugh  were  Insolvent.  The  Hamniett  Gro- 
cer Cumpany  waR  designated  lu  the  com- 
plaint and  soed  as  the  "Hammett  Ware- 
bonse  Company,'' and  at  one  time  bore 
that  name.  The  only  defense  pleaded  by 
it  was  that,  in  receiving  and  selling  the 
cotton,  and  paying  over  the  proceeds  of 
tbe  sale,  it  acted  as  a  cotton  factor,  and 
had  no  notice  of  plalntltt'allenH,  and  there- 
fore was  not  gull  tj' of  conversion.  Noth- 
ing was  alleged  or  proved  In  mitigation 
of  damages. 

The  circDit  court  decreed  tbat  f260, 
which  was  in  the  bands  of  a  receiver  ap- 
pointed in  this  artloii,  be  paid  to  plain tltf, 
and  tbat  plalntilf  n-cover  ol  the  Hammett 
Uroeer  Company  f  1.064.03,  and  of  tbe 
bank  9109.61,— the  amounts  so  recovered 
being  the  snm  due  to  Meyer  for  rent;  and 
tbe  Hammett  Grocer  Company  and  tbe 
bank  appealed. 

The  mortgage  ezecnted  by  Ritchie  ft 
Fitzhugh  to  Meyer  did  not  displace  tbe 
lien  on  the  crops  which  be  would  have 
been  entitled  to  hold  as  landlord  in  the  ab- 
sence of  other  liens.  The  powers  ciinfeired 
and  rJKhta  and  Interests  acquired  by  the 
mortgage  were  cnmnlative.  The  land- 
lord's and  tbe  mortgage  liens  could  have 
been  enforced  at  tbe  same  time  during 
their  existence.  Franklin  v.  Meyer,  86 
Ark.  96. 

Did  the  Hammett  Grocer  Company  have 
notice  of  the  fact  that  Meyer  held  a  Hen  on 
the  97  bales  of  cotton  delivered  to  it  by 
Ritchie  &  Fitzhugh  at  the  time  it  received 
and  sold  it?  it  had  notice  of  every  fnct 
necessary  to  show  that  he  had  such  a  Hen, 
except,  perhaps,  actnally  knowing  tbat 
the  rent  was  unpaid;  bat  It  had  knowl- 
edge of  enungh  to  put  it  on  inquiry  to  as- 
certain the  fnct  In  that  regard,  and  that 
was  sufficient  notice  of  whatever  an  in- 
quiry would  have  revealed.  It  knew  that 
Uitchle  ft  Fitzhugh  were  tenants  of  Meyer, 
and  that  he  had  a  lien  on  the  crops  grown 
by  them.becauBCthestatategaveitto  him, 
and  every  one  \6  presumed  to  know  the 
law.  It  also  had  reason  to  believe  that 
tbey  were  unable  to  grow  the  crops  with- 
out flnanclal  aid  from  others,  becanse  they 
applied  to  It  for  such  assistance.  The  rea- 
sonable apprehension  was  that  the  rent 
was  unpaid,  and  good  faith  and  a  proper 
regard  for  the  rights  of  another  demanded 
an  Inquiry  as  to  tbe  payment  of  the  rent 
before  making  any  sale  or  disposition  of 
tbe  cotton,  which  wduld  likely  Impair  or 
destroy  tbe  landlord's  lien.   That  Inquiry, 


properly  made,  would  have  discovered  the 
lien.  It  therefore  had  notice.  Waft  v. 
HeoUeld,  76  III.  261;  Dunn  v.  Kelly,  57 
Miss.  H25. 

Ha  ving  notice,  it  was  liable  to  Meyer  for 
tliednmages  suffered  by  him  on  account  of 
tbe  violation  or  destruction  by  it  of  his 
landlord's  lien.  Huseey  v.  Peebles,  58  Ala. 
432;  Hudson  v.  Vaughnn.  57  Ala.  609; 
Lavender  v.  Hall,  60  Ala.  214;  Thompson 
V.  Powell,  77  Ala.  891 :  Dunn  v.  Kelly,  57 
Miss.  825;  Cohn  v.  Smith,  64  Miss.  816,2 
South.  Rep.  244. 

As  to  tbe  mortgage  which  was  executed 
toMeyer,itadmitsthatitreceivedandsoId 
tbe  cotton,  but  seeks  to  lustily  its  action 
bysaying  that  It  bad  no  notice  of  a  Hen  cre- 
ated thereby,  and  tbat  it  acted  as  a  cot- 
ton factor,  and  delivered  the  proceeds  of 
the  sale  to  Ritchie  ft  Fitzhugh  and  tbeir 
agent,  the  Merchants'  ft  Planters'  Bank. 
Further  than  this  it  docs  not  seek  to  ex- 
cuse or  extenuate  Its  acts.  It  does  not 
pretend  to  say  that  the  sale  was  made 
with  the  consent  of  Meyer.  It  did  not  sell 
under  Meyer's  mortgage,  or  subject  to  it, 
bat  independently  of  and  In  hostility  to  it, 
and  sold  tbe  cotton  as  the  absolute  prop- 
erty of  Ritchie  ft  Fitzhugh,  and  lor  them 
asserted  dominion  and  control  as  against 
every  other  person,  except  perhaps  the 
bank,  whose  rights  it  respected  at  the  re- 
quest of  Its  principals  to  the  extent  of  de- 
positing with  It  a  part  of  tbe  proceeds  of 
the  sale.  No  effort  was  made  to  show 
that  the  mortgage  to  Meyer  was  left  un- 
in,palred,  or  that  he  can  still  enforce  the 
same  against  the  property  which  was 
subject  to  it.  The  fair  inference  from  the 
record  Is  that  all  reuiedy  under  the  mort- 
gage against  the  property  has  been  lost 
through  the  sale  made  hy  the  Hn.-nmett 
Grocer  Company.  There  is  no  contention 
to  the  contrary,  but  it  is  virtually  con- 
ceded. 

Under  thest)  circnmstances,  was  the 
Hammett  OrocerCompany  liable  to  Meyer 
In  any  manner'/  An  absolute  Hale  of  prop- 
erty mortgaged  by  a  valid  deed,  which 
has  been  duty  acknowledged  and  filed  for 
record,  made  by  any  one  acting  as  agent 
of  the  mortgagor,  in  exclusion  or  defiance 
of  the  rights  of  the  mortgagee,  la  a  con  ver- 
sion for  which  such  agent  la  liable  to  the 
mortgagee,  though  the  sale  Is  made  in 
good  faith,  and  without  actual  notice  of 
the  mortgage.  Brown  v.  Campbell  Co.,  44 
Kan.  237,  24  Pac.  Rep.  492;  Coles  v.  Clark, 
8  Cash.  899;  Sprnlghts  v.  Hawley,  89  N.  Y. 
441;  Marks  v.  Robinson,  82  Ala.  69,  2 
South.  Rep.  292;  Perkins  v.  Smith,  1  Wlls. 
328;  Stephens  v.  Elwall,  4  Maule  ft  S. 
2.?9:  McComble  v.  Davles,  6  East,  638; 
Hoffman  v.  Carow.  22  Wend.  285;  Hills  v. 
vSnell,  104  Mass.  173;  WilliamR  v.  Merle.  11 
Wend.  80;  Saltus  v.  Everett,  20  Wend.  268; 
Pease  v.  Smith,  61  N.  Y.  477.  If  the  mort- 
gagee was  entitled  to  the  ponseRalon  of 
the  property  at  the  time  of  the  conversion, 
be  could,  at  common  law,  have  main- 
tained an  action  of  trover  for  the  value  of 
the  propety;  but,  if  be  was  not.  trespass 
on  the  case  was  the  remedy.  Forbes  v. 
Parker,  16  Pick. 462:  Welch  v.  Whlttemore, 
25  Me.  86;  Googlns  v.  Gllmore,  47  Me.  9. 
In  cases  where  a  va1ual)lo  right  or  prop- 
erty Is  destroyed  or  lost  by  the  wrongful 
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act  of  another,  the  law,  aa  a  rale,  pro- 
Tlde8  a  remedy.  It  it  be  a  landlord's  lien, 
be  is  entitled  to  his  remedy  In  the  nature 
of  an  action  on  the  case  fur  dainagee;  and 
tiie  eaiue  has  been  held  to  be  the  la  w  ns  to 
eqaltable  liena.  Hovey  t.  Klliot,  r.3  N  Y. 
Super.  Ct.  Bcp.  831;  Hale  v.  Bank.  04  N. 
Y.  050:  Husted  r.  lugraham,  75  N.  Y.  251; 
1  Jonoa,  Liens,  §  95.  A  subsequent  murt- 
gagee  only  holds  an  equitable  title  in  the 
property  mortKaged,  subject  to  all  the  ex- 
isting rijKhts  and  equities  ot  the  prior 
mortgagee,  and  is  most  anquestionably 
entitled  to  sue  for  and  recover  damaKes 
to  his  rights  and  Interests  in  the  property 
Khich  have  been  caused  by  the  wrongful 
act  of  another.  Newman  v.  Tymeson.  13 
Wis.  172;  Junes.  Chat.  Mortg.  §§  492.  50U. 

Under  the  statutes  of  thISHtate,  which 
make  the  till  ng  of  a  niorlxage  forrecurd  no- 
tice to  all  persons  of  Its  existence,  the 
Hanimett  Grocer  Company  had  notice  of 
the  mortgaKe  held  by  Meyer.  Mansf.UiK.S 
4743.  Its  acta,  therefore,  being  in  hoatli- 
ity,  defiance,  and  usnrpatlon  of  his  rights 
under  the  mortgage,  were  clearly  wrong- 
ful. It  la  not  a  sutiiclent  defenseforlt  to 
show  that  it  deposited  the  proceeds  of  the 
sales  made  by  it  with  the  bank,  which 
held  a  prior  mortgage  on  the  cotton.  The 
bank  was  not  entitled  to  more  than 
enough  to  satisfy  the  indebtedness  which 
themortgage  held  byit  was  executed  to  se- 
cure. There  was  enough  to  satisfy  both. 
The  consequence  is,  the  Hammett  Grocer 
Company,  having  violated  the  rights  of 
Meyer,  is  liable  to  him  for  damagcM. 

All  forms  ot  action  having  been  abolished 
by  the  code  of  practice  In  civil  cases  in  this 
state,  no  question  can  arise  In  this  case, 
as  at  common  law,  as  to  whether  an  ac- 
tion of  trover,  trespass,  or  case  was  the 
remedy.  Orgau  v.  Railroad  Co.,  51  Ark. 
285.1  It  is  enough  to  find  that  the  Ham- 
mett Grocer  Company,  having  violated  or 
destroyed  Meyer's  Hens,  is  liable  to  him 
for  the  damages  occasioned  thereby;  the 
measure  of  which,  in  this  action,  is  his 
debt  and  Interest,  nothing  having  lieen 
shown  in  mitigation.  Before  recovering 
this  damage,  be  waa  not  compelled  to 
look  to  the  personal  reRponsiblltty  of 
Ritchie  &  Fitzhngh,  or  to  show  their  In- 
solvency, or  to  follow  the  cotton.  Worth- 
ington  V.  Banna,  23  Mich.  53U;  Longey  v. 
Leach,  67  Vt.  877;  PtHiklniiaugh  v.  QuIUln, 
(Neb.)  12  N.  W.  Rep.  104;  Jones,  Chat. 
Mortg.  (.Hd  Ed.)  §§  448,  449.  Having  hia 
remedies,  be  could  elect  to  porsue  any  of 
them. 

ItiH  said  bytheappellantsthatthecircuit 
court  erred  in  rendering  judgment  against 
the  Hammett  Grocer  Company  wTien  It 
was  not  saed.  The  evidence  shows  that 
it  and  the  Hammett  Warehouse  Com  pa  uy 
are  the  same  company,  and  that  it  was 
formerly  the  Hammett  Warehouse  Com- 
pany. It  Is  evident  that  it  was  roeaat 
and  understood  to  be  sued.  By  the  latter 
name  it  was  sued,  and  answered  upon 
the  merits.  The  defenses  pleaded  by  it 
were  defenses  which  no  other  company 
had  a  right  to  net  up.  Having  mnde  its 
defenses  under  the  name  by  which  It  was 
sued  without  objection,  it  cannot  take  ad- 

<U&  W.  Rep.  Oft. 


vantage  of  the  nlsnomer  in  this  court  for 

the  Hrst  time. 

A  role  different  from  that  which  fixes  tb« 
pliability  of  the  Hammett  Grocer  Company 
goveroa  the  accountability  ot  the  Mer- 
chants' &  Planters'  Bank  in  this  action. 
Banks  sustain  a  pecaliar  relation  to  their 
depositors,  and  deal  in  money  which  bear 
no  marks  by  which  its  identity  can  be  ascer- 
tained. When  money  is  placed  as  a  gen- 
eral deposit  in  a  bank,  it  Is  no  longer  the- 
property  of  the  depositor,  but  immedtate- 
ly  becomes  the  money  of  thi*  bank.  The 
depositor  becomes  the  creditor  of  the 
bank,  and  the  bank  hia  debtor;  and  the 
bank  is  bound  by  an  implied  contract  to 
honor  the  checks  of  the  depositor  to  tb» 
extent  of  his  deposit.  When  hU  checks 
are  drawn  in  proper  form  the  bank  is 
bound  ti>  honor  them.  It  cannot  esenne 
a  refusal  to  pay  them  by  showing  that  it 
had  reason  to  believe  that  the  checks 
were  given  for  an  unlawful  purpose,  or 
that  other  persons  had  ilenc<  or  claims  on 
the  money  deposited.  Having  no  actual 
notice  or  knowledge  that  the  money  Is  the 
property  of  another,  or  incnmliered  by 
liens  or  claims  of  others.  It  cannot  la  w- 
fnlly  refuse  to  pay  a  cheek  of  the  custom- 
er. In  such  an  event  it  Is  bound  to  honor 
hiB  checks  until  his  deposit  is  exhausted, 
and  is  liable  to  no  one  on  account  of  such 
payments.  Gray  v.  Johnston,  L.  R.  3  H. 
L.  14;  Bank  v.  Clapp,  76  N.  C.  482;  Walker 
V.  Bank,  25  Fed.  Rep.  255;  Goodwin  v. 
Bank,  48  Conn.  55U;  Keane  v.  Rnbarts, 
4  Madd.  332.357;  1  Morse,  Bnnks.  (3d  Kd.> 
§  317,  and  cases  cited.  We  do  not,  howev- 
er, mean  to  say  that  a  bank,  having  such 
notice  or  knowledKC,  would  or  would 
not,  under  any  circumstances,  l>e  bound 
to  pay  a  check  of  a  customer  to  the  ex- 
tent of  bis  deposit;  that  question  not  Oe- 
iug  presented  for  our  consideration. 

in  this  case,  the  Mer^shants'  &  Planters' 
Bank  had  no  actual  notice  or  knowledge 
that  Meyer  bad  any  lien  on  the  money  de- 
posited with  it,  and  it  was  bound  to  pay 
the  checks  of  Ritchie  &  FitiEhUKh.in  whose 
name  it  was  deposited,  until  Ic  wac  ex- 
hausted :  and  was  not  liable  to  Meyer  be- 
cause it  did  so.  But  the  note  held  by 
Meyer  was  delivered  to  the  bank  for  col- 
lection before  its  maturity.  It  was  made 
payable  a  t  the  bank.  Was  it  the  duty  of . 
the  bank  to  pay  it? 

.As  to  the  authority  of  a  bank,  at  whieb 
the  note  of  its  customer  Is  made  payable, 
the  authorities  are  divided.  One  line  of 
them  holds  "that  a  bank  or  banker  at 
whose  house  negotiable  paper  is  made 
payable  may  apply  to  Its  payment  funds 
ot  the  maker  or  arceptor  held  on  deposit 
set  Its  maturity,  the  relations  of  banker 
and  customer,  and  the  tenor  of  the  instru- 
ment. Justifying  the  inference  that  the  cos- 
tonier  intended  this  to  be  dime."  Indig 
V.  Bank,  80  N.  Y.  106:  JEtnn  Nat.  Bank  ▼. 
Fourth  Nat.  Bank.  48  N.  Y.  82,  88:  Bank 
T. Carson,  32 Mo.  191;  Roberts  v.Tncker,lft 
Adol.&  EHN.S.)57"<:  Forster v. Clements, 
2  Camp.  17;  Manduvllle  v.  Bank.  "JCranch, 
9;  Lacier  v.  Horan,  65  Iowa,  75»;  White- 
aker  v.  Bank,  H  Car.  &  P.  700;  Bvles,  Bills, 
(7th  Ed.)  pp.«19,*188;  Edw.  Bills  &  N.  (2d 
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Ed.)  p.  "IW;  1  RAtid.  Com.  Paper.  { 125;  1 
D-inlel,  NeK.  Inst.  $$  3;!5,  S2R;  2  Morse, 
BaiikB,  S  5o7.  Another  line  bulds  tbat  the 
bank  has  no  such  authority ,  In  tfaeabd<>nce 
of  u%08nKe  binding  on  the  maker,  or  of  iu- 
■trnciiooa  from  him  to  that  <^rfeet.  Wood 
V.  Savins,  etc..  Co.,  41  III.  2(i7,  270;  Bank 
T.  Hamilton.  109  III.  479,  488;  Exchange 
Bnnk  v.  B-inkof  North  America,  132  Mara. 
15U.  151;  Scott  V.  Shirk,  60  Ind.  160,161; 
GrlsBom  v.  Bank,  87  Tenn.  351,  10  H.  W. 
Rep.  774.  But  It  Is  not  necessary  for  as  to 
decide  this  question.  The  bank.  In  this 
case,  was  under  no  obllKatlon  to  pay  the 
uote  held  by  Meyer.  At  the  time  of  the 
maturity  of  the  note  there  w(>re  no  funds 
of  Ritchie  &  FitzhuKb  In  the  bank.  In 
Bucb  a  case  there  could  be  no  implied  au- 
tliurity  to  pay.  Coates  v.  Preston,  1U5 
III.  470;  In  re  Brown.  2  Story,  502;  2  Pars. 
Bills  &  N.  78.  The  absence  o(  funds  nega* 
tlves  snch  an  intention  on  the  part  of 
tlie  makers. 

Tlie  bank  was  not  required  to  approprl* 
ate  to  the  part  payment  of  thu  note  the 
money  which  wan  depoKlted,  after  ItH  ma- 
turity, to  the  credit  of  Ritchie  &  FitzhuKb. 
Bank  v.  Smith,  66  N.  Y.  271;  Vohs  v. 
Bank,  83  III.  599;  Bank  v.  Le^rand,  103  Pa. 
St.  309;  Bank  v.  Shrelner,  110  Pa.  St.  1K8, 
20  A  tl.  Rep.  718;  Daniel,  Neg.  Inet.  §  326. 
Sucb  an  set  does  not  evidence  an  inten- 
tion tbat  it  should  be;  tlie  note  belni;  dix- 
houored.  The  fact  that  the  subsequent 
deposits  were  nut  aufiident  to  pay  the 
note  also  relieved  the  bank  of  the  duty  to 
appropriate,  for.  If  it  bad.  the  note  could 
not  have  been. taken  and  held,  by  it  as  an 
evidence  of  its  authority- to  pay,  and  us  a 
voucher.  Coates  v.  Preston,  105  III.  470; 
In  re  Brown,  2  Story,  502;  2  Pears. Bills  & 
N.  78. 

The  hank  had  the  right  to  appropriate 
the  deposits  to  the  payment  of  tlic  mites 
b«<ld  by  it  ugainst  BItrbie  &  FitKliugh 
whenever  they  became  due  and  payable; 
and  also  had  the  right  to  appropriate 
tbe  deposits,  which  were  made  after  the 
notes  became  due,  in  the  same  manner. 
It  was  authorized  to  do  so  by  virtue  of 
the  mortgage  executed  to  it  by  Ritchie  & 
FItzhugb. 

The  rcHuit  is,  the  ]udKment  against  the 
bank  should  be  reversed,  and,  Meyer  not 
baring  appealed,  the  judgment  against 
the  Uammett  Grocer  Company  should  be 
affirmed ;  aud  It  is  so  ordered. 


KlZER  LUMBEB  CO.  V.  MOSBLT. 

(Swpreme  Court  qf  ArKansta.    V&r.  6, 1899.) 
Settiko  Aside  Decbke— Mecha-Vics'  Liens — Ma- 

TEKIALS   FCBNISHEn    AT   DiFFEliENT   TiMES. 

1.  A.  decree  In  equity  by  default  will  not  \>e 
■et  aside  on  motion  on  the  ground  tbat  defend- 
ant bad  no  notice  of  pendency  of  the  suit,  but 
only  on  «  complaint  in  equity,  filed  for  that  pnt^ 
poae,  alleging  f  the  want  of  notice,  and  tbat  de- 
fendant haa  a  good  defense^ 

2.  An  action  to  foreclose  a  mechanic's  lien 
may  be  bion;;bt  on  the  equity  side  of  the  court, 
as  -well  as  on  the  law  side;  and.  where  a  decree 
In  equity  to  foreclose  is  set  asiile,  it  is  error  for 
the  court  to  transfer  the  cause  to  the  Inw  side. 

3.  Mansf.  Dig-  i  4400,  provides  that,  before 
any  one  can  secure  a  iien  for  materials  fur- 
uisbed  in  building  a  bouse,  he  must,  within  90 

V.208.w.no.l8— 26i 


days  after  furnishing  sucb  materials,  file  witb 
the  circuit  clerk  of  the  county  an  account  o*" 
the  materials  furnished.  Held  that,  where  the- 
materials  were  furnished  at  different  times,  witlk- 
short  intervals,  at  appropriate  stages  of  tbe 
building,  it  will  l>e  presumed  tbat  they  were  fui>- 
niatied  under  a  single  contract,  and  an  acconnt 
filed  within  90  days  after  the  last  material*, 
were  furnished  will  secure  the  lien  as  to  then*- 

an. 

4.  Where  property  was  sold  under  a  decree- 
foreclosing  a  mechanic's  iien  before  the  owner 
had  notice  of  the  pendency  of  tbe  suit  in  whiclk 
the  decree  was  made,  it  is  proper  to  vacate  tb« 
sale. 

Appeal  from  circuit  court.  Miller  coai>- 

ty;  Charles  E.  Mitchell,  Judge. 

Action  by  Kizer  Lumber  Company 
agalust  Jacob  Mooely  to  enforce  a  llei*' 
for  materials  furnished.  Decree  for  piain- 
tlff.  Motion  by  dpfendant  to  set  decree- 
aside  was  granted,  and  tbe  plaintiff  ap- 
peals. Affirmed  In  part  and  reversed  iik. 
part.  , 

W.  H.  Arnold,  for  appellant. 

Battlr,  J.  This  action  was  brought- 
by  appellant  against  Jacob  Moseiy  in  the- 
Miller  circoit  court,  on  the  equity  side,  tit- 
enforce  a  iien  for  materials  furniahed  the- 
defendant,  and  used  by  him  in  building  a. 
residence  in  Miller  county,  in  this  state.. 
The  summons  in  the  case  was  returned- 
by  the  sheriff  legally  serred.  The  defend- 
ant failed  to  appear  at  tho  time  at  nhiclk. 
he  WR8  required  to  do  so,  and  a  decree  by- 
default  was  rendered  against  him  in  favor- 
of  the  plaintiff  for  ¥197.K2,— the  amount 
of  the  account  sned  on  and  Interest,— andr 
it  was  ordered  tbat  the  residence  and  th» 
fractional  block  on  whicb  it  was  built  be 
sold  to  satisfy  tbe  same.  Tbe  property 
was  accordingly  sold,  and  was  purchased 
by  tbe  plaintiff.  At  a  aubsequent  tern» 
the  defendant  filed  two  motions, — one  to 
set  aside  the  sale:  and  the  other  to  va>. 
cate  the  decree,  on  tbe  grounds  that  ni>- 
summons  or  otber  process  bad  beei». 
served  on  him,  and  that  he  bad  ni>. 
knowledge  of  the  decree  until  long  after 
the  term  at  which  it  was  rendered  bad 
expired,  and  liia  property  bad  been  sold^ 
Upon  bearing  the  evidence  adduced  by 
the  parties  ns  to  the  service  of  the  sum- 
mons, the  court  sustained  both  motioiiM, 
set  aside  the  decree  and  sale,  transferred 
the  cause  to  the  law  docket,  and  guve  ti> 
tbe  defendant  i>ermi88iitn  to  file  an  an- 
swer in  tlie  original  action  at  the  tenn  fol- 
lowing. In  pursuance  of  this  leave,  ha 
filed  an  anawer,  in  which  be  denied  that 
he  was  indebted  to  plaintiff  in  the  amount 
sued  for,  aud  alleged  that  be  bad  n  run- 
ning account  with  plaintiff,  and  that  tbe 
lumber  charged  to  him  had  been  furnished 
under  different  contraci.s,  and  that  be  had 
paid  in  part  for  tbe  same  in  hauling  and 
money-  The  issues  Joined  were  tried  by  a 
Jury,  who,  after  hearing,  the  evidence,  re> 
turned  a  verdict  for  plaintiff  in  the  sum  of 
$184.10,— the  amount  of  the  account  sued 
on  without  interest. — and  found  thai 
plaintiff  was  only  entitle<l  to  a  lien  fur 
$L'I.2U,  aud  judgment  was  entered  accords 
ingly. 

These  proceedings  were  Irregular.  The 
circuit  court  erred  in  setting  aside  the 
decree  by  default,   and  trau^erriug    the 
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cansti  to  the  law  docket.  It  bas  been  held 
by  this  ronrt  that  an  actlou  to  foreclose 
a  me(.banlc'8  Hen  can  be  brought  on  the 
equity  aide  of  the  court.  Murray  t.  Rap- 
ley,  30  Ark.  668.  Plaintiff  bruught  thiB  ac- 
tion and  recurered  a  decree  in  equity. 
To  set  aHlde  the  decree  the  defendant 
should  have  proceeded  in  equity.  He  un- 
dertook to  da  ao  by  filing  a  motion.  He 
ebould  have  filed  u  couiplalnt,  and  allepced 
therein,  not  only  that  be  had  no  notice 
of  the  pendency  of  the  action,  but  also 
tliat  he  had  a  Rood  and  Talid  defense, 
mate  T.  Hill,  50  Ark.  458,  8  8.  W.  Itep.  4U1. 

OverlookiiiK  the  irregularity  In  the  pro- 
ceedlnga  ol  the  court  below,  we  will,  for 
the  purpoaee  of  aubstantial  Juntlce,  treat 
the  motion  and  answer  as  a  complaint  In 
equity,  and  dispose  of  the  cause  accord- 
ingly. 

We  find  from  the  evidence  that  no  pro- 
cess was  served  upon  the  defendant,  and 
that  be  had  no  notice  of  the  pen-lency  of 
the  action  until  after  the  sale.  The  evi- 
dence adduced  at  the  trial  proves  that  he 
owes  to  the  plalntilT  the  sum  of  $IS4.10 
and  Interest  thereon  from  the  4th  of  May, 
for  lumber  furnished  to  build  his  resi- 
dence. The  lumber  was  furnished  in  the 
year  1*^7,  on  nine  diflerent  days,  as  fol- 
lows: March  11th,  28d.  24th,  2Sth,  April 
1st,  4tb,  7th,  14th,  and  May  4th;  and  the 
account  to  secure  a  lien  was  filed  with 
the  clerk  of  the  circuit  court  of  Miller 
county  on  the  8th  of  July,  1887.  Only 
921.26  was  daefor  lumber  fnrnlHhed  with- 
in 90  days  before  the  filing  of  the  account. 
The  contention  of  the  defendant  is  that 
the  plaintiff  only  has  a  lien  tor  the  f 21.26. 
Has  It  a  Hen,  and.  if  so,  for  bow  much  of 
the  amount  due  It? 

Before  auy  one  can  secure  a  lien,  under 
the  statutes  of  this  state,  for  materials 
furnished,  he  mnst  "file  with  the  clerk  of 
the  circuit  court  of  the  county  in  which 
the  building,  erection,  or  other  improve- 
ment to  be  charged  with  the  lien  Is  sit- 
uate, and  within  ninety  days  after"  the 
materials  were  furnished,  "a  just  and  true 
account  of  the  demand  due  or  owing  to 
hiro,  after  allowing  all  credits,  and  con- 
taining u  correct  description  of  the  prop- 
erty to  be  charged  with  said  lien,  verified 
by  aflJdavit."  Mansf.  Dig.  5  4406-  If  the 
materials  were  furnished  under  one  con- 
tract, ho  should  file  the  account  within 
90  days  after  the  last  was  delivered;  but, 
if  the  materials  were  furnished  under 
separate  and  distinct  contracts,  It  should 
be  filed  under  each  contract,  within  the 
time  limited.  Liverraore  v.  Wright,  83 
Mo.  31;  3  Jones,  Liens,  §§  1431-1434,  and 
Cases  cited.  If,  however,  he  began  to  fur- 
nish "without  any  specified  agreement  as 
to  the  amount  to  be  furnished,"  or  the 
time  within  which  they  were  to  be  fur- 
nished, and  there  was  a  "reasonable  ex- 
pectation that  further  material"  would 
"be  required  of  him,"  and  he  was  "after- 
wards called  upon,  from  time  to  time,  to 
furnish  the  same,"  he  should  file  It  within 
90  days  after  the  last  Item  was  delivered. 
In  su-!h  a  case,  if  the  materials  were  fur- 
nished at  short  intervals,  and  were  ap- 
propriate to  the  condition  and  progress 
of  the  building,  a  presumption  would 
arise  that  it  was  understood  from  tbe  be- 


ginping  that  tbe  "material  man  was  to 
furnish  the  same  for  the  construction  o( 
tbe  building  as  the  same  should  be  re- 
quired ;"  and  the  account  therefor  should 
be  considered  as  one  continuous  account 
and  one  demand,  and  the  last  item  there- 
of would  be  "tbe  date  from  which  the 
limitation  of  the  time  of  filing"  should  be 
taken.  Lutheran  Church  v.  Helse,  44  Md. 
453;  Jones  V.  Swan,  21  Iowa,  181,  194;  2 
Jones.  Liens,  §§  1435,  1486,  and  cases  cited. 

When  the  defendant  purchased  of  tbe 
plaintiff  the  first  lot  of  lumber,  he  maile 
no  contract  to  buy  any  other  materials, 
but  said  to  it  that  he  might  need  more. 
He  did  need  It,  and  called  upon  it  frum 
time  to  time  to  furnish  the  same,  wblcb 
it  did,  and  charged  it  to  him  on  account. 
It  was  fumishen  at  short  Intervals,  and. 
it  seems,  was  appropriate  to  the  condi- 
tion and  progrees  of  his  house  as  he  used 
it  in  building  the  same.  The  presump- 
tion is,  it  was  furnisheil  under  one  con- 
tract, and  tbe  amounts  due  for  the  same 
should  be  treated  as  one  demand.  The 
consequence  is,  the  time  for  filing  the  ac- 
count for  all  tbe  materials  furnished  com- 
menced running  from  tbe  date  of  the  last 
item  of  the  same,  and  plaintiff  has  a  lien 
for  the  whole  of  it. 

As  the  defendant  had  no  notice  of  the 
pendency  of  the  action,  and  that  his  prop- 
erty was  to  be  sold,  until  it  was  too  late 
to  protect  bimself  against  the  same,  and 
prevent  the  disposal  of  his  property  un- 
der the  decree,  it  would  operate  unjuatiy 
and  as  a  fraud  upon  him,  and  give  to 
the  plaintiff  an  undue  advantage,  to  per* 
mit  the  sale  to  stand.  It  was  properly 
set  aside. 

The  order  setting  aside  the  sale  la  there- 
fore afflrmed,  but  tbe  order  setting  aside 
the  decree  and  tbe  proceedings  subsequent 
are  reversed,  and  the  cause  is  remanded 
for  the  enforcement  of  the  decree  wblcb 
was  vacated. 


Pbn.v  v.  Oarvin  et  al. 
(Supreme  Court  dj  Arkansat.    Oct  82,  1893.) 

NOTARI   FdbLIO — ACEMOWLSDOUBXT— DlSQUALin- 
CATIOS. 

Where  a  notarr  public  is  npither  a  party 
to  the  mortgase  nor  nas  any  interest  in  it,  he 
is  not  disqualified  to  take  an  acknowledgment 
thereof  because  be  has  acted  as  the  asent  of 
the  mortgagor  in  obtaining  a  loan  of  money 
which  the  mortgage  was  intended  to  secure. 

Appeal  from  circuit  conrt,  Boone  coun- 
ty; B.  B.  HuDOiNS,  Judge. 

Action  by  James  T.  Penu  against 
Thorans  E.  QBrvin  and  others  to  secure 
the  cancellation  of  a  mortgage  held  by 
Garvin,  on  the  ground  of  nsury.  From  a 
Judgment  dismissing  the  complaint,  plain- 
tiff appealed.    Affirmed. 

W.  F.  Pace  and  W.  S.  McCata,  for  appel- 
lant. V.  M.  <ft  O.  B.  Rose  and  Cruinft  A 
Watklna,  tor  appellees. 

HK.MINOWAT.  J.  Tbe  defense  of  usury 
presents  no  question  of  law  not  settled 
by  former  decisions  of  this  court;  tbe  ques- 
tions of  fact  It  presents  must  be  resolved 
against  the  appellant.  The  only  other 
question  in  tbe  easels  wtaeltaer  a  notary 
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pobllc  Is  dlsqnalifled  to  take  an  acknowl- 
edgment to  a  mortgage  by  reason  of  the 
tact  that  he  bad  acted  aa  agent  for  the 
mortgagor  In  obtaining  the  loan  of  money 
which  the  mortgage  waa  intended  tu  se- 
cure. The  appellant  insiats  that  the  no- 
tary la  dlHqualified  In  BDCh  a  cane,  and  re- 
lien  Dpou  many  adjudged  caaea  to  which 
we  are  cited.  Upon  examining  them  we 
find  that,  wherever  it  han  been  held  that 
an  officer,  otherwise  competent,  was  dls- 
qnalifled to  certify  an  acknowledgment, 
the  mling  waa  ]ilaced  either  upon  the 
ground  that  he  vvaa  a  party  to  the  deed 
acknuwledged,(GreenT.  AbrHhamH,43Ark. 
42U:  Stevens T.Uampton, 46  Mn. 404;  Was- 
son  y.  Connor,  54  MIsr.  3.51 ;  Groesbeok  v. 
Seeley,  13  Mich.  329;  Davis  y.  Beasley,  75 
Va.  491,)  or  that  be  was  benetlclally  Inter- 
ested In  it.  (Withers  y.BaIrd.7  Watts,  227; 
Jones  V.  Porter,  59  Miss.  628;  Wilson  v. 
Traer,  20  luwa,  231.)  We  have  been  di- 
rected to  no  case,  and  have  knowledge  of 
none,  in  which  it  has  been  held  that  the 
certifying  ofilcer  is  precluded  from  exercis- 
ing the  ordinary  (unctions  of  his  office 
with  reference  to  a  particular  deed,  merely 
because  he  acted  as  agent  for  the  grantor 
in  the  negotiations  preceding  its  execu- 
tion. Such  disqualification  cannot  he  put 
upon  the  ground  that  be  is  a  party  to  the 
dee<l,  fur  In  (act  he  Is  n  stranger  to  it;  nor 
upon  the  ground  that  be  is  interested  In  it, 
for  be  acquires  nothing  by  it,  and  itsezecu- 
tion  satisfies  no  nndertnklng  by  which  he 
Is  bound.  It  cannot  be  put  upon  the 
ground  of  public  policy,  (or  the  formality 
of  an  acknowledgment  was  designed  for 
the  protection  of  the  gruntor,  and  the  (act 
that  the  ufflcer  certKying  it  had  acted  as 
bis  agent  in  matters  out  of  which  the  deed 
grew,  would  not  unfit  bim  to  act  with  a 
proper  regard  to  the  grantor's  rights. 
Nor  can  It  be  put  on  the  gronnd  that  the 
act  is  prejudicial,  and  (or  that  reasun  can- 
not be  performed  by  an  agent  or  attorney 
of  either  party ;  (or  relationship  toa  party 
tlisquulitiea  an  officer  to  perdirm  a  Judicial 
act,  and  It  is  settlfd  that  relatltmship  to 
the  grantor  is  no  dlsqnalificatlun  to  tak- 
ing un  acknowledgment.  But  it  is  con- 
tended that  as  the  vrantor  cannot  take 
his  own  acknowledgment,  and  cannot  do 
by  agent  what  be  cannot  do  In  person, 
the  acknowledgment  In  questlDn  is  void. 
We  think  the  argument  has  no  application 
to  the  (acts  o{  this  case.  I(  the  grantor 
had  been  an  officer  antborlzpd  to  take  ac- 
knowledgments, and  the  ttcknuwledgmeut 
had  been  certified  by  his  deputy  or  agent, 
the  argument  would  be  applicable  to  the 
case.  But  the  grantor  did  not  attempt  In 
person  or  by  another  to  certify  his  own 
acknowledgment;  thecertlflcate  was  made 
by  tbi)  officer  in  his  own  name  under  the 
authority  conferred  by  the  statute,  and 
nut  under  any  power  from  the  grantor. 
He  acted  as  an  offlcerdiscbarging  a  power 
appertaining  to  his  office,  and  not  as  the 
agent  of  anybody.  The  question  la 
whether  be  was  disqualified  In  this  partic- 
ular case  to  exercise  a  power  otherwise 
appertaining  to  his  office,  on  acconnt  of 
the  fact  that  the  deed  acknowledged  grew 
oat  (if  negotiations  in  which  he  acted  as 
a  gen  t  for  t  he  a  ck  n  o  wledglng  par  ty .  There 
is  nothing  in  the  letter  of  the  statute  that 


Imposes  sncb  disqualification,  and  we 
think  there  Is  nothing  in  Its  spirit  or  pol- 
icy to  give  It  such  effect.  Our  conclusion 
therefore  is  that  there  was  no  disqualifi- 
cation. Kntch  v.  Holly,  (Tex.  Sup.)  14  8. 
W.  Rep.  82;  Sawyer  y.  Cox,  <»  lU.  MO. 
Affirmed. 


Al.TKRBKBRr  y.  Statb. 

(SupreTtie  Court  of  Arkansas.     Oct.  23,  18B3.) 

Criuixal  Law— Accp.ssokt  Liabls  as  PuiirciPAi. 
— JoRT— Oatb  or  Officer. 

1.  Where  goods  are  taken  in  the  presence 
of  defendant  pursuant  to  an  agreement  between 
him  and  the  person  taking  them,  and  defendant 
receives  the  goods  and  carries  them  away,  be 
is  guilty  of  larceny,  under  Manaf.  Dig.  |  1608, 
providing  that  ail  persons,  being  present,  aid- 
ing and  abetting,  or  ready  and  consenting  to  aid 
and  abet,  in  any  felony,  shall  be  deemed  prin- 
cipal offenders. 

2.  Where  the  special  oath  required  by 
Manaf.  Dig.  |  22G5.  has  not  been  administered 
to  the  officer,  and  the  jury  retires  for  delibera- 
tion under  bis  charge,  it  is  too  late,  after  ver- 
dict, to  object,  where  it  does  not  api>ear  that 
there  was  misconduct  on  the  part  of  either  the 
officer  or  jury. 

Appeal  from  circuit  court,  Marlon  coun- 
ty;  B.  B.  HcnoiNS,  Judge. 

ltol>ert  Alterberry  was  convicted  of 
grand  larceny.  He  filed  a  motion  for  a 
new  trial,  which  waa  overruled,  aud  he 
appeals.    Affirmed. 

De  Rooa  Bailey,  for  appellant.  W.  B. 
Atkinson,  Atty.  Qen.,  and  Otaa.  T.  Cole- 
m»D,  tor  the  State. 

Hbmikowat,  J.  The  appellant  alleges 
as  a  ground  for  a  reversal  that  the  ver- 
dict is  not  supported  by  the  evidence.  In 
determining  it  we  are  called  to  decide 
whether  the  evidence  warranted  a  finding 
that  he  was  guilty  of  any  uffense;  and.  l( 
so,  whether  It  was  larceny,  or  some  other 
crime,— as  embezzlement,  or  receiving 
stolen  property.  As  to  the  material  facts 
there  is  no  controversy.  The  defendant 
was  a  witness  In  his  own  behalf,  and  bis 
statement  agrees  In  all  enspntlala  with  tbe 
testimony  of  the  state's  witnesses.  That 
E.  C.  McBel  was  a  salesman  In  the  store 
of  his  (ather;  that  he  tooktrom  the  goods 
kept  tor  sale  there  articles  charged  to 
have  been  stolen;  that  he  handed  them 
to  tbe  defendant  and  one  Abe  Williams, 
who  were  at  tbe  store,  and  carried  them 
away;  and  that  this  was  done  In  pursu- 
ance of  a  previous  arrangement  between 
tbe  parties,— are  admitted  facts.  It  isfur- 
ther  admitted  that  tbe  defendant  and  Abe 
Williams  knew  that  the  goods  belonged  to 
W.  G.  McBel,  and  not  to  K.  C.  McBel. 
Tbe  excuse  deiendant  olTered  (or  taking 
tbe  articles  was  that  £.  0.  McBel  had 
promised  to  give  them  to  bIm  and  Wil- 
liums  by  way  of  cnmpensatlng  them  for 
services  to  blm,  and  that  they  thought  he 
had  authority  from  the  owner  to  do  it. 

Whether  the  act  was  criminal  or  not  de- 
pended upon  tbe  animus  of  tbe  defendant 
in  doing  it.  If  be  really  believed  that 
sncb  authority  existed,  and  took  them 
under  such  belief,  he  would  not  be  guilty 
of  any  offense,  even  though  the  anthcirlty 
did  not  exist;  but,  if  be  knew  that  the 


Digitized  by 


Google 


412 


80UTHWSSTEBN  REFO&TEB,  Vol.  23. 


(Ark. 


authority  wan  vrantiDK,  bis  act  wac 
criminal,  for  he  knew  that  W.  C.  McBel 
owned  the  urtlclea,  and  that  they  were 
taken  with  the  Intent  to  deprive  him  of 
tbetti.  That  be  was  not  mistaken  as  to 
the  authority,  bat.  on  the  contrary, 
knew  there  was  none,  has  been  found  by 
the  jury;  and  we  tbink  that,  the  circum- 
stances  of  Ihe  taking,  as  detailed  by  the 
defendant  and  other  wltneHsetj,  inevitably 
lead  to  that  conclusion.  As  this  finding 
of  a  feloiiiou8  Intent  ia  austained  by  the 
evidence,  we  have  next  in<)ulred  whether 
the  facts  make  a  case  of  larceny  ai^ainHt 
the  derenduDt.  The  articles  taken  were 
kept  for  sale  by  their  owner  In  a  store  In 
which  £.  C.  McBel  had  authority  to  be 
present  and  sell  the  Koods.  They  were 
legally  in  the  poHseitsion  of  the  owner, 
even  if  for  a  time  left  in  the  custody  cf  the 
aalesman;  and  an  appropriation  of  them 
by  the  latter  was  a  trespass  on  the  pos- 
■ession  )>t  the  former,  within  the  meaning 
of  the  law  defining  larceny.  I'owell  t. 
State,  34  Ark.  693;  2  Bish.  Criin.  Law, 
(7th  Kd.)  §§  366,  H23-r<26,  et  sea.  Aa  the 
goods  were  appropriated  in  the  presence 
of  the  defendant  and  In  Execution  of  an 
agreement  witb  him,  and  the  defendant 
was  there  to  receive  and  carry  tbem 
away,  he  was  a  party  to  the  act  of  appro- 
priation, equally  as  if  it  bad  been  done  by 
his  own  hand,  and  tvas  likewise  liable  to 
prosecution  tor  it.  Mansf.  Dig.  g  1508.1 
We  think  the  conviction  of  larceny  was  in 
accordance  with  the  evidence. 

3.  From  what  taas  been  said  it  follows 
that  there  was  no  error  in  Kiving  the  sec- 
ond itiHtruction  for  the  state,  or  in  reFns- 
Ing  the  first  fur  the  dulttndant.  The  for- 
mer was  a  fair  decUt ration  of  the  law  of 
the  case,  and  ttiere  was  no  evidence  to 
which  the  latter  was  pertinent. 

3.  It  In  urged  aa  a  ground  for  reversal, 
that  upon  the  final  subralMxion  of  'the 
cauite  the  Jury  retired  from  the  court  room 
to  consider  of  its  verdict  In  charge  of  an 
officer  who  had  not  taken  the  oath  pre- 
scribed by  section  3ti65,  Mansf.  Dig.  This 
presents  th«  mostdifflvult  qu««tiou  in  tbe 
case.  We  think  It  proper  that  such  oatb 
Rhould  be  administered,  for.  If  tbe  section 
relied  upon  relates  only  totbecareuf  the 
Jury  before  final  subnilRsioD  of  the  cause, 
the  common-law  practice  requires  that 
the  ofllcer  i>at  In  charge  of  the  jury  when 
the  cause  ta  submitted  shall  take  the  spe- 
cial oath.  1  Bi«h.  Grim.  Pi-oc.  ^  ftOI-MS; 
Lewis  V.  People,  44  111.  452;  McCann  v. 
State,  9  Smedes  ft  M.  4G5.  Acctn^tin^;  this 
as  the  better  and  proper  prActice,  what 
effect  does  its  onisstoti  have  upon  the  rer- 
dict?  It  has  been  held  by  some  courts 
that  it  was  fatal  tn  tbs  verdict,  aud  that, 
too,  wtren  tlie  objection  w«h  tirst  present- 
ed by  nrotioD  for  a  n«w  trial,  (cases 
supra;)  bat  a  di4f«'ebt  view  Iras  tmen 
taken  by  other  courts,  (Davis  t.  srat«,  \h 
Ohio.  72;  Bennett  v.  Cooi.,  8  Leigii,  745.) 
We  are  constrained  to  think  that  tiiere  Is 
aor  reason  why  the  ontssioa  In  «U  cases, 

'Mangf,  Dig.  Ark.  |  150S,  prorides  ttiat  "ain 
persons.  Doing  prcHtmt,  Aiding  and  nbpttini;,  or 
ready  and  cotisenting  to  aid  and  abet.  i"n  any 
felony.  shkW  ht  deemed  prindiial  oSeodert,  and 
tudicted  and  oakikhe4  a»  sach." 


and  under  all  clrcumstaneeH,  ahoald  idtl- 
ate  the  verdict,  nnder  our  system  of 
trials  in  felony  cases  the  defendant  is  pres- 
ent in  court.  He  is  aided  by  counsel,— of 
bis  own  choice  when  able  to  employ  tbem, 
of  the  court's  appointment  when  he  can 
employ  none.  His  attitude  is  widely  differ- 
ent from  that  of  the  defendant  In  tbe 
courts  of  England  a  century  ago.  Tbe 
court  still  owes  him  un  absolutely  fair 
and  Impartial  trial,— the  right  to  make 
proof  of  everything  he  offers  in  denial, 
mitigation,  or  excuse  of  tbe  act  charged, 
and  to  liave  it  fairly  passed  upon  by  a 
jury;  but  be  owes  to  tbe  court  fair  deal- 
ing, as  well  as  candor,  and  should  not  be 
permitted  to  undo  its  work  on  account  of 
oinUsions  which  be  deemed  too  trivial  at 
tbe  time  to  bring  to  Its  attention,  and 
which  are  not  shown  or  charged  to  have 
afTected  the  fairness  of  the  trial  or  preju- 
diced his  rights.  As  a  general  rule,  when 
the  court  is  about  to  do  what  it  should 
not  do.  or  to  omit  what  it  should  do,  the 
defendant  should  call  attention  to  the 
tbreatened  error,  and  object  to  It;  and.  If 
tbe  court  then  commits  it,  he  must  save 
bis  exception,  and,  unless  this  is  done,  the 
actor  omission  cannot  be  urged  as  ground 
for  a  new  trial.  This  rule  applies  to  the 
exclusion  of  proper  or  tbe  admission  of 
Improper  evideuce:  to  the  refusing  ot 
proper  or  tbe  giving  of  improper  instruc- 
tions. It  rests  upon  the  duty  to  deal  fair- 
ly witb  the  court,  which  forbids  that  a 
losing  litigant  should  complain  of  errora 
which  the  court  might,  and  presumably 
would,  have  avoided  or  cured  in  apt  time 
If  they  had  been  called  to  its  attention. 
Guided  by  tbe  reason  of  this  rule,  this 
court  held  in  Ruble  v.  State,  51  Ark.  VHi. 
10  8.  W.  Kep.  23,  which  was  a  proiiecution 
for  a  misdemeanur,  that  It  was  too  late, 
after  a  verdict,  to  object  tor  the  first  time 
that  a  Jury  taken  from  the  regular  panel 
which  had  been  sworn  for  tbe  term  had 
not  been  specially  sworn,  as  the  statute 
provided,  to  try  that  case;  and  In  Hay- 
den  V.  Htate,  n5  Ark.  »42,  18  S.  W.  Kep. 
239,  which  was  a  prosecution  for  a  felony, 
that  tbe  verdict  would  not  be  set  aside  be- 
cause the  defendant  was  tried  without 
arraignment  or  plea,  where  the  trial  was 
hud  as  upon  a  plea  of  not  guilty.  Apply- 
ing the  reason  of  those  cases  to  the  ques- 
tion In  hand,  we  hold  that  It  Is  too  late, 
after  verdict,  to  object  for  the  Brat  time 
that  a  jury  retired  from  court  in  charge 
of  an  officer  to  whom  the  special  oath  bad 
not  been  administered,  where  it  appeared 
that  the  defendant  was  present  when  it 
retired,  and  neither  asked  that  the  special 
oath  be  administered  to  bim,  nor  objected 
to  his  taking  charge  of  the  jury,  and  it 
does  not  appear  that  either  tbe  otbcer 
or  the  Jury  was  guilty  of  any  misconduct. 
It  appears  from  tbe  record  In  this  case 
that  the  Jury  retired  in  charge  of  an 
officer  acting  under  the  general  oath  of 
his  ofQce,  aud  that  the  defendant  and  his 
attorney  were  present;  but  It  does  not 
appear  that  he  asked  the  court  to  admin- 
ister the  special  oath,  or  objected  to  tbe 
ottk-er  taking  charge  of  the  jury.  He  con- 
ceded to  the  jury,  thuH  attended,  tbe  right 
to  determine  the  cause,  if  It  gave  him  bis 
liberty,  aud  should  not  be  permitted  to 
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quMtlon  aacb  rlarbt  merely  becaaae  It  took 
a  ICMifnvurableTiew  o(  hiacaae.  There  la 
not  a  aaKKeatlon  that  tbe  Jary  or  the 
officer  in  ctiaiKe  of  it  was  guilty  of  any 
miacondnct,  and  we  are  of  opinion  that 
the  matter  in  band  farnlabed  no  fcroond 
tor  a  new  trial.    Atttrm. 


FOMBY  V.  COLQl'ITT. 

(SupreuM  Court  Qf  ^t^TMo*.    Oct.  29,  1893.) 

IsxocENT  PcBCHASEK— Burden  or  PROor. 

The  burden  is  on  a  party  claiming  to  be 

mn  innoceut  purchaser,  without  notice  of  a  prior 

unrecorded  deed,  to  show  that  he  had  no  notice. 

Appeal  frum  circuit  roart,  Columbia 
county;  Cbari.es  W.  Smith,  Judge. 

Action  by  J.  C.  Coli]nltt  aKainst  CM. 
Fouiby  to  recover  pomeiiDlna  of  two 
baled  ofcuttou.  Judgment  for  plaintiff. 
Defendant  appeals,    fteversed. 

Thornton  <i  Smead,  for  appellant.  B. 
F.  Askew  an6J.  Y.  Stevens,  tor  appellee. 

HuoHKS,  J.  Tbifl  la  an  appeal  from  a 
Judgment  in  replevin  in  fnvor  of  the  appei* 
lee  for  the  recovery  of  two  bales  of  cotton. 
On  the  2Sth  of  March,  W.  W.  Pyleexecut- 
-ed  to  the  appellee,  as  trustee,  a  deed  In 
trust  upon  all  of  his  cotton  crop  to  be 
raised  in  tbe  year  18*.)0  in  tbe  county  of  Co- 
luuibia.  in  this  state.  On  the  day  after 
its  execution  thedeed  was  filed  in  tbeuffice 
u{  the  clerk  of  the  county  for  record.  It 
waa  given  to  secure  tbe  payment  for  aap- 
piles  to  be  furnished  W.  W.  Pyle  with 
which  to  make  a  crop  for  1K90.  On 
the  Ist  of  January.  1889,  W.  W.  Pyle  bad 
-conveyed  to  hio  Hlster,  Mrs.  Perrltt,  80 
acres  of  land,  and  had  rented  the  laud  of 
ber  for  1889  and  ISSO.  Mrs.  Perrltt  fulled 
to  tile  her  deed  for  record  UDlii  after  tbe 
luRtitntlon  of  this  suit.  In  November, 
1880,  Mrs.  Perrltt  received  the  two  bales 
of  rotton  in  fiontroversy,  which  were 
grown  on  tbe  land  she  bought  of  Pyle,  on 
account  ol  her  reut,  and  sold  them  tn  the 
appellant,  Fumhy,  o(  whom  they  were  re- 
plevied by  the  trustee.  Colquitt,  who 
-claimed  that  the  trust  deed  was  taken 
without  any  knowledge  upon  tbe  part 
of  tbe  beneficiary  In  the  trust  deed  of 
the  owaerahip  of  tbe  Innd  by  Mra.  Per- 
rltt, and  that  he  is  an  innocent  purchaser, 
and  has  the  better  right  to  the  cotton. 
The  beneficiary  in  tbe  deed  of  trust  had 
died  before  tbe  tiial.  There  Ih  no  proof  in 
the  case  that  he  did  not  have  notice  of  the 
sale  of  tbe  land  to  Mrs.  Perrltt  when  the 
deed  in  trust  was  taken  by  him  from  Pyle, 
or  before  lie  furnished  tbe  Hupplies  to 
Pyle.  to  secure  payment  for  which  it  was 
given.  If  he  had  such  notice  when  he  took 
the  ileed  of  trust  from  Pyle,  or  before  he 
furnished  Pyle  the  supplies  upon  It,  or  if 
be  had  notice  of  circumstaDces  that  ought 
to  have  put  a  prudent  business  man  upon 
inquiry,  and  he  failed  to  make  inquiry,  he 
was  not  an  Innocent  purchaser.  The  bur- 
den wan  upon  lilm  to  prove  that  he  had 
uo  notice.  Gaines  v.  Saunders,  nO  Ark. 
S22.  7  S.  W.  Hep.  801 ;  Tied.  Sales,  pp.  584, 
685.  S  329.  For  tbe  want  of  evidence  to 
-support  tbe  finding  In  this  behalf  tbe  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded lor  a  new  trial. 


St.  Lot7is  ft  S.  F.  Rt.  Co.  t.  Saoelkt. 

(Supreme  Court  of  ArKantcu.    Nov.  S,  1899.) 

Stock  Cillbo  os  TBiiCK  —  PBBSUMPTioxs— Evi- 
dence OP  VAL17E — CKOSS-EXAKI  NATION. 

1.  Where  plaintiff,  In  an  action  to  recover 
damages  for  the  loss  of  a  horse,  testifies  In  his 
own  behalf  as  to  its  value  at  thR  time  it  was 
killed,  it  is  proper  to  asic  him  on  cross-examina- 
tion wlutt  he  paid  for  the  horse. 

2.  The  fact  that  a  horse  is  found  dead  near 
a  railroad  track  raises  no  legal  presumption  that 
it  was  killed  on  tbe  track  or  by  a  train,  no  mat- 
ter what  the  probabilities  may  be,  but  the  man- 
ner of  death  must  be  proved  by  a  preponderance 
of  the  evidence.  If,  however,  from  all  the  evi- 
dence, the  jury  believes  that  the  horse  waa 
killed  on  the  track,  then  the  presumption  oriaea 
that  it  was  killed  by  a  train,  and  that  its  death 
was  due  to  the  negUgeuca  of  the  railroad  oonk> 
pony- 
Appeal   from    circuit    court,  Crawford 

county;  Hugh  F.  Thomabon,  Judge. 

Action  by  John  C.  Kageley  against  the  St. 
Louis  &  San  Francluco  Railway  Conapany 
to  recover  damageu  lor  the  death  of  a 
horse  alleged  to  have  been  killed  through 
tbe  negllgencaof  defendant.  From  a  Judg- 
went  for  plaintiff,  defendant  appeals.  Re- 
versed. 

B.  R.  n»yidaoa,  Adtel  Sberwood,  and  B. 
D.  KeuBH,  for  appellant. 

Hemingwav,  J.  The  plaintlH  teatlfled 
In  his  own  behalf,  and  upon  cross-exam- 
ination the  defendant  asked  wbat  he  paid 
for  the  horse,  and  of  whom  be  bought  It. 
Tbe  question  waii  objected  to  by  his  at' 
torney,  and  ha  answered  that  be  paid  $45 
for  it,  and  bought  it  of  one  Foster.  Tbe 
court  excluded  tbe  answer,  and  the  defend- 
ant excepted.  Waa  It  admissible?  It  is 
certainly  true  that  tbe  value  ol  the  horse 
when  It  waa  killed,  and  not  wbat  plalntifl 
paid  for  it,  was  the  measure  of  Ills  dam- 
ages; but,  as  the  witness  had  given  bis 
opinion  as  to  the  value  of  the  horse,  we 
think  tbe  question  came  within  the  legiti- 
mate scopeof  cross-examination, and  that 
tbe  answer  should  have  been  left  for  tbe 
Jury  to  uousider  in  dHternilning  the  weight 
to  be  given  bis  testimony  as  to  value.  It 
may  have  been  entitled  to  little  weight. 
He  may  have  bought  the  horse  at  a 
bargain.  Its  condition  may  have  im- 
proved, valuable  qualities  may  have  been 
discovered  or  developed,  or  tbe  market 
may  have  advanced;  and  some  such  fact 
might  have  accounted  for  a  great  dispari- 
ty between  tbe  price  paid  and  the  estimat- 
ed value.  If  such  were  true,  no  one  knew 
it  better  than  the  witness,  who  should 
have  been  permitted  toexplain  it.  Wheth- 
er the  explanation  explained,  or  left  the 
disparity  unexplaiued.and  tA>w  far,  in  the 
latter  case,  it  should  affect  the  estimate 
made  by  the  witness, are  proper  questions 
for  a  Jury.  We  think  It  sufficiently  related 
to  his  evidence  in  chief  and  to  the  issue  to 
render  it  admistilble.  The  fact,  it  such  It 
be,  that  it  related  to  a  collateral  matter, 
did  not  justify  its  exclusion ;  for  while  it  la 
not  proper  to  impeach  a  witness  by  proof 
elicited  from  another  witness,  contradict- 
ing the  former  as  to  his  testimony  upon  n 
collateral  matter,  tbla  rule  does  not  apply 
to  a  rross-examinacion,  which  may  be 
carried  into  collateral  matters.    1  Qreenl. 
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Ev.  449;  HoHlnsswortb  T.  State,  5S  Ark. 
887.  U  S.  W.  Rep.  41.  Whether  the  court'* 
action  WBH  a  revemible  error  we  seed  not 
determine,  for  the  holding  that  the  evi- 
dence waa  proper  will  be  Biififlcient  to  guide 
the  court  upon  a  future  trial. 

The  next  question  arises  out  ol  the 
court's  action  In  giving,  against  the  de- 
fendant's objection,  the  folio cving  instruc- 
tion: "The  court  instructs  tlie  jury  that, 
if  they  find  from  the  evidence  that  the 
horse  in  question  was  found  killed  or  mor- 
tally wounded  so  near  the  roadbed  of  de- 
fendant company  that  he  was  probably 
thrown  there  by  a  passing  train  of  defend- 
ant company,  then  the  presumption  is 
that  the  wounding  or  killing  was  done  by 
defendant's  xratu,  and  that  it  resulted 
from  want  of  due  care,  and  defendant 
would  be  liable,  unless  this  presumption 
is  rebutted  tiy  defendant  company."  It 
may  be  proper  to  say,  in  considering  this 
point,  that  upon  the  trial  it  was  conceded 
that  the  horse  was  found  dead  near  the 
defendant's  roadbed ;  but  it  was  contend- 
ed, and  there  was  evidence  tending  to 
show,  that  it  was  not  injured  by  the  train, 
but  died  of  disease,  at  a  place  to  which  it 
casually  strayed  or  had  been  driven  as 
soitable  to  die.  The  pivotal  question  In 
the  case  was,  did  the  horse  die  of  injuries 
received  upon  the  track?  and  the  Instruc- 
tion quoted  was  designed  to  guide  the 
jury  in  determining  It.  By  it  the  jury  was 
given  to  understand  that,  if  the  horse's 
nearness  to  the  track  whra  found  dead 
raised  a  probability  that  it  was  thrown 
there  by  a  train,  the  law  would  so  pre- 
sume. We  are  of  opinion  that  no  degree 
of  prnbabllity  that  such  was  the  fact 
would  furnish  a  basis  for  a  legal  presump- 
tion that  it  was,  and  that  a  probability 
of  the  fact  would  warrant  a  jury  In  finding 
it  only  if  it  was  the  strongest  probability 
arlHlng  from  nil  the  evidence  as  to  the 
cause  of  the  injury.  Onless  the  horse  was 
injured  by  the  train,  the  action  could  not 
succeed.  Whether  it  died  of  snch  Injury 
or  of  disease  was  purely  a  question  for  the 
jury,  to  be  determined  upon  a  considera- 
tion uf  all  the  evidence;  and  it  was  not 
proper  for  the  court  to  indicate  what 
weight  should  be  attached  to  a  probabili- 
ty arising  froui  any  circumstance  or  set  of 
circumstances,  or  that  a  probability  of 
any  fact  would  justify  the  Jury  In  finding 
the  fact,  unless  it  was  satlBfled  upon  all 
the  evidence  that  such  probability  fairly 
preponderated  as  against  counter  proba- 
bilities. From  thefact  that  the  horse  was 
found  dead  near  the  railroad  track  the 
law  presumed  nothing,  no  matter  what 
probabilities  might  arise,  nor  how  well 
they  might  warrant  the  finding  of  a  jury. 
It  was  incumbentou  tiie  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that 
the  horse  was  killed  on  the  track,  and  he 
could  not  satisfy  this  requirement  by  proof 
of  a  fact  from  which  it  seemed  probable, 
and  then  appeal  to  a  legal  presumption  to 
overcome  other  or  btronger  probabilities, 
ff,  upon  all  the  evidence,  the  jury  believed 
that  the  horse  was  killed  on  the  track, 
then,  under  the  rule  fixed  by  statute,  the 
presumption  would  arise  tbut  it  was  killed 
by  a  train,  and  that  It  waa  due  to  the  de- 
teudant'B  negligence;  but  in  a  case  where 


a  dead  animal  is  found  near  a  railroad 
track  there  ia  no  statute  that  raises  the 
ppesamption  that  It  was  killed  at  all,  or. 
if  killed,  that  it  was  killed  on  the  track, 
or  by  the  train.  On  the  contrary,  it  ha* 
been  ruled  by  this  court  that  there  must 
be  evidence  to  connect  the  Injury  with  the 
mnning  of  the  train.  Railway  Co.  ▼.  Ha- 
gan,42Ark.126.  Tberewasno  substantial 
error  in  other  parts  of  the  charge,  but  fur 
the  error  in  giving  this  instruction  tb& 
judgment  will  be  reversed,  and  the  cauB» 
remanded. 


NlCKLASR  T.  MORBIBON. 

(Supreme  Court  of  Arltanaat.   Nov.  5,  1898.) 
Tax  Dbbo— Cottiho  Tihbbb  ddkimo  RKOBitp- 

TION  PBKIOD. 

1.  Where  the  original  owner  of  land  sold 
for  taxes  cuts  timber  therefrom  during  the  peri- 
od of  redemption,  not  for  consamption  iu  the 
customary  use  of  the  land,  it  will  become,  at 
the  expiration  of  the  period  for  redemption,  the 
property  of  the  holder  of  the  tax  deed. 

2.  Where  the  original  owner  of  land  sold 
for  taxes  wrongfully  cuts  trees  therefrom  dur- 
ing the  period  for  redemption,  he  is  not  enti- 
tled to  reimbursement  of  the  amount  that  the 
trees  have  been  enhanced  in  value  by  the  cat- 
ting. 

Appeal  from  circuit  court,  Randolph 
county;  Jambs  W.  Butlbr,  Judge. 

Action  by  Reglna  Nicklase  against  B.  C. 
Morrison  to  recover  timber.  Judgment 
for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

O.  O.  Lewis,  on  the  UOth  day  of  April. 
1886,  Instituted  an  action  in  the  Randulnli 
circuit  court,  and  alleged  in  her  complaint 
tliat  she  was  the  owner  of  the  E.  %  and 
the  H.  W.  ||j  of  section  24,  and  the  N.  iiol 
section  86,  In  township  19  N.,  range  2  E. ; 
that  she  claimed  title  theretounder  a  deed 
from  the  state,  bearing  date  of  January 
3, 1872,  and  made  (he  same  Exhibit  A  to 
tier  complaint;  and  that  B.  C.Morrison 
was  committing  trespasses  on  said  lands 
by  cutting  timber  standing  and  growing- 
thereon;  and  alleged  that  B.  C.  Morrison 
claimed  title  to  suid  lands  under  a  deed 
known  as  an  "overdue  tax  deed, "execut- 
ed'therefor  on  the  1st  day  of  February, 
1886;  and  that  the  deed  was  void  and  of 
no  force;  and  that  a  tender  had  been  made 
to  the  said  K.  C.  Morrison  for  the  amount 
of  taxes,  etc.,  paid  by  him,  wbicb  had  been 
refused ;  and  prayed  that  bis  deed  be  can- 
celed on  account  of  certain  defects  men- 
tioned in  the  complaint.  B.  C.  Morrison, 
in  his  answer  to  tiie  complaint,  denied 
that  Reglna  Nicklase  was  the  owner  uf 
the  land,  and  alleged  that  he  was  the 
owner  of  the  land  under  a  deed  executed 
to  him,  known  as  an  "overdue  tux  deed," 
bearing  date  February  1, 1886,  and  made 
the  same  as  an  exhibit;  and  that  Reglna 
Nicklase.  under  some  kind  of  an  agree- 
ment with  the  said  U.  G.  Lewis,  caused  to 
be  cut  upon  the  lands  in  section  24,  town- 
ship 19  N.,  range  2  E.,  certain  logs,  of  t lie 
value  of  9530.80,  and  that  Reglna  Nick- 
lase claimed  to  own  said  logs,  and  that 
they  were  the  same  logs  that  the  said 
Lewis  was  asking  to  recover  In  tier  ac> 
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tlou;  and  that  Bpgina  Nlcklase  bad  rom- 
inenved  a  suit  ot  replevin  In  the  Randolph 
circuit  court  fur  the  logs,  and  tbat  the  Ioks 
had  been  at^ized  by  the  aberitt,  and  that 
Jtegina  Nirklauehad  retained  tbem  by  giv- 
ing bond  an  required  by  law.  Tbat  the 
timber  was  not  cDt  by  B.  C.  Morrison,  or 
by  bis  agents,  but  was  cut  by  Reglna 
Niclclase,  and  tbat  he  took  possession  ot 
the  logs  08  tbe  owner  thereof,  and  rafted 
tbem.  That  the  said  Lewis  bud  trans- 
lerred  her  Interest  In  tbe  timber  and  lugs 
to  Itegina   Nicklnse.    Tbat  the  answer  ot 

B.  C.  Morrison  made  a  cross  complaint 
aiiniustReginuNicklase.  Tliatshebe  made 
a  party  defendant,  and  required  to  answer, 
and  tbat  Bbe  be  enjoined  from  proceeding 
In  ber  replevin  suit,  and  required  to  liti- 
gate her  right  to  tbe  timber  in  this  action. 
Reglna  Nicklnse,  on  the  :?7tb  ot  April,  18h6, 
Instituted  an  action  of  replevin  against  B. 

C.  Morrison,  and  ailegpd  In  hercomplalut 
tbat  she  was  tbe  owner  of  20O,0U()  feet  of 
timber,  ot  tbe  valneof  fl,000,  and  tbat,  on 
tbe  24tb  day  of  April,  she  was  In  posses- 
sion of  the  same, and  that  B.  C.  Morrison, 
by  tbrvatenlng  to  arrest  ber  agents,  took 
possession  ot  said  timber  without  any 
authority.  B.  C.  Morrison  answered,  and 
admitted  tbat  he  was  In  possession  of 
part  otthelogsdescribed  in  tbevoniplalnt, 
but  denied  Reglna  Nicklase's  title;  al- 
leged tbat  he  was  the  owner:  gave  bond; 
and  retnlued  the  timber.  At  the  August 
term,  1888,  the  case  of  O.  U.  Lewis  against 
B.  C.  Morrison  to  cancel  bis  title  and  tnke 
an  account  for  trespass,  and  the  case  ot 
replevin  by  Ueglna  Nlcklase  against  B.  C. 
Morrison,  were,  by  agreement  ot  parties, 
consolidated, and  transferred  totbeequlty 
docket.  Reglna  Nlcklase,  in  answer  to 
tbe  answer  and  cross  complaint  of  B.  C. 
Morrison,  alleged  that  she  was  the  owner 
ot  aliout  iiOO.OOO  feet  ot  timber,  worth  t5 
per  thousand,  and  that  tbe  stumpage 
value  at  the  time  the  same  was  cut  was 
fiOO:  that  she  had  purchased  said  logs 
from  O.  G.  Lewis  lor  a  valuable  considera- 
tion, who  was  the  owner  of  the  lands  up- 
on whlcb  the  timber  was  cut  under  a  deed 
from  tbe  state  of  Arkansas,  bearing  date 
January  3, 1872,  and  made  an  exhibit  of 
tbe  same,  and  tbat  she  had  paid  tbe  sum 
of  $000  for  the  logs  under  the  belief  that 
she  was  acquiring  a  valid  title  thereto, 
tree  from  all  Incumbrances;  that  at  the 
time  O.  G.  Lewis  was  cutting  the  logs 
she  was  In  actual  possession  ot  tbe  land 
upon  which  they  were  cut,  under  her 
deed:  that  plaintiff  had  expended  tbe 
sum  ot  S230  lu  enttlng  and  preparing  the 
logs  for  market;  tbat,  after  tbe  expendi- 
ture ot  said  sum  ot  money,  the-jappellee, 
Morrison,  with  force  unlawfully  took  pos- 
session of  said  logs,  without  repaying  her 
the  expenditure  that  she  and  her  vendor, 
O.  G.  Lewis,  bad  made;  and  prayed  that. 
In  the  event  tbat  tbe  title  ot  her  coi>lain- 
tltt  should  be  established  and  held  superi- 
or to  that  ot  tbe  appellee,  B.  C  Morrison, 
she  recover  the  value  of  the  logs,  and  that 
In  tbe  event  that  B.  C.  Morrison's  title  be 
beld  superior  to  that  of  ber  coplaintlff,  an 
account  be  taken  ot  tbe  stumpage  value  ot 
tbe  logs  and  the  value  in  tbe  state  they 
were  at  tbe  time  of  their  conversion, 
and  tbat  sbe  recover  ot  B.  C.  Morrison 


the  value  ot  tbe  timber  in  excess  ot  Its  vaL 
ne  in  the  tree.  O.  G.  Lewis  beld  a  patent 
to  the  land,  wblcb  was  read  In  evidence. 

J.  C.  Hawthorne  and  House  &  Cantrell, 
for  appellant.  Joba  IV.  A  Jos.  M.  Stay- 
ton,  lor  appellee. 

Hbminqwat,  J.  Tbe  appellant  contends 
tbat  tbe  person  who  owned  tbe  land  up 
to  tbe  time  of  tbe  overdue  tax  sale  offered 
In  apt  time  to  redeem  It  from  tbe  pur- 
chaser at  tbat  sale;  that  tbe  failure  to 
perfect  the  re<lempllon  was  due  alone  to 
the  unlawful  refusal  ot  the  appellee  to  ac- 
cept tbe  offer ;  and  tliat,  as  the  otter  bad 
been  preserved  by  a  tender  with  the  bill  ot 
complaint.  It  operated  to  protect  the 
owner's  right  to  the  land,  and,  through 
It,  appellant's  title  to  the  trees.  Whether 
tbe  conclusion  is  legHlly  deduclble  from 
the  premises  stated  we  need  not  deter- 
mine, for  the  tarts  in  proof  do  not  war- 
rant the  major  premise.  II  any  offer  to 
redeem  was  ever  made  It  was  on  the  27tb 
of  April,  188G;  and,  in  whatever  light  we 
view  the  case,  the  right  to  redeem  had 
then  expired.  If  wc  look  to  the  statute, 
nnattecteil  by  tlie  agreement,  to  ascertain 
when  the  period  ot  redemption  expired, 
and  assume  that  It  began  on  tbe  day  the 
sale  was  confirmed,  as  Is  contended  by  ap- 
pellant, we  find  that  It  expired  on  tbe  latb 
day  of  August,  1885,  since  tbe  coniirma- 
tlon  was  on  that  day  In  ISSS.  On  the 
other  band,  It  It  be  conceded  that  the 
agreement  was  not  within  the  statute  ot 
frauds,  and  wns  operative  to  extend  the 
period  ot  redemption  according  to  Its 
terms.  It  only  stipulated  tor  an  extension 
oi  one  year  from  tbe  day  It  was  made,  to 
wit,  the  aotb  ot  April,  1885,  and  therefore 
tbe  period,  as  extended,  had  expired  be- 
fore tbe  tender  was  made.  So,  without 
determining  when  the  period  ot  redemp- 
tion began,  or  whether  tbe  agreement  «» 
extend  It  wns  Invalid,  as  within  tbe  stat- 
ute of  frauds,  but  assuming  tbat  the  ap- 
pellant's  contention  is  correct,  we  Snd 
tbat  the  offer  to  redeem  was  not  made  lb 
apt  time,  and  that  the  torts  ot  this  case 
do  not  justiry  the  position  taken. 

it  is  contended,  in  tbe  next  place,  that 
tbe  appellant  acquired  title  to  the  trees, 
because  they  were  cut  by  the  former  own- 
er, and  sold  to  her,  while  such  owner  was 
lawfully  In  possession  ot  tbe  land,  and 
had  a  right  to  redeem  it.  That  presents 
the  question  whether  the  purchaser  of 
limber  from  one  In  possession  under  a 
right  to  redeem  is  entitled  to  It  as  against 
the  purchaser  of  tbe  land,  after  the  right 
to  redeem  has  expired,  and  the  latter  has 
received  a  deed,  where  it  appears  that  the 
trees  comprised  the  principal  value  of  the 
land,  and  they  were  not  cut  In  tbe  course 
ot  the  customary  use  of  the  land,  or  In 
order  to  its  customary  enjoyment.  We 
are  ol  opliiinn  that,  although  the  sale  had 
been  made  and (■onfirmed, and  theaniount 
ot  the  bid  had  been  paid  by  the  purcliaser, 
the  legal  title  to  the  land  remained  In  the 
former  owner  during  the  time  allowed 
to  redeem  It,  and  gave  the  right  ol  posses- 
sion, with  the  right  of  use,  in  the  custom- 
ary way.  Huch  a  right  has  been  held  to 
entitle  one  to  sever  matured  crops,  to 
mine  coal,  or  to  receive  the  flow  ot  oil. 
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«nd  apply  the  produce  to  bis  own  me. 
2  FreeiD.  £x'nH,  $  823;  Ward  v.  iron  Co^ 
47  Mich.  65,  10  N.  W.  Bep.  100;  Harden- 
burff  V.  Beecber,  104  Pa.  St.  20.  While  it 
«xl8t8,  the  parchaaer  bas  no  riglit  to  In- 
vade the  puusesslon  of  one  holding  aoder 
It,  or  to  in  any  way  interfere  with  bis 
tewfal  nee  and  enjoyment  ol  it.  But, 
-althoogb  Hucb  pnrchaser  does  not  acquire 
tlie  lexal  title,  nor  the  right  to  present  en- 
foyoient,  be  doea  acquire  an  inchoate  in- 
threat  In  the  land  and  right  to  its  future 
■enjoyment,  which  wlil  become  conaam- 
tnate  at  the  expiration  uf  the  time  to  re- 
'deein,  unless  the  right  to  redeem  is  sooner 
■exercised ;  and  that  inchoate  right  is  not 
confined  to  the  indestructible  soil,  but  ex- 
tends as  well  to  everything  affixed  to  it, — 
««  buildings  or  standing  trees,— exi*ept 
■uch  as  may  l>e  consumed  In  the  custom- 
ary use  of  it.  Any  otber  rule  would  be 
manifestly  unjust  to  the  purchaser,  aud 
very  seriously  embarrass  sales  madesnli- 
ject  tu  the  right  to  redeem ;  for  tbe  pur- 
-chaser  bids  for  the  land,  and  not  for  a 
part  of  it.  and  by  the  confirmation  bis 
■offer  is  accepted.  Thereafter  be  Is  irrev- 
itcably  bound;  and,  as  it  must  be  pre- 
«anied  that  bis  bid  was  made  with  refer- 
«nce  to  tbe  condition  and  value  of  the 
property  offered,  he  is  entitled,  if  no  re- 
4lemptlon  la  made,  tu  get  tbe  land  he  bid 
tor,  and  not  what  may  be  left  of  it  after 
«  term  of  wasteful  and  destructive  use. 
i)o,la  this  case,  if  the  trees  had  been  stand- 
ing when  the  appellee  obtained  his  deed, 
they  would  have  t>een  bis,  by  virtae  of  bis 
purchase;  and  we  cannot  see  bow  tbe  on- 
lawful  severance  and  sale  of  tbem  can  de- 
prive him  of  that  right,  and  vest  it  in  an- 
-other,  if  such  a  result  could  be  lawfully 
Accomplished,  no  one  would  be  so  foolish 
-as  to  bid  any  fair  price  forlands  thus  sold, 
ttut  bids  would  be  limited  to  sums  deemed 
-adequate  tor  tbe  indestructible  elements  of 
tbe  soli.  It  would  prejudice  alike  tbe 
rigbts  of  debtors  and  creditors,  and  our 
-legislation  Was  certainly  never  thus  de- 
aigne<l.  The  case  of  Whitney  v.  Hunting- 
ton. 84  Minn.  458,  26  N.  W.  Bep.  631.  is 
-quite  similar  to  this,  and  In  it  the  court 
ileciued  that  when  tbe  deed  was  delivered 
the  purchaser  was  entitlad  to  trees  cat 
-during  tbe  period  of  redemption,  or,  in 
-default  thereof,  to  their  value.  The  opin- 
loD  is  well-reasoned,  clear,  and,  we  think, 
-convincing.  In  it  will  he  found  a  citation 
of  the  autborltles  bearing  upon  the  ques- 
tion, and  to  them  we  refer. 

Our  conclusion  is  that,  when  the  appel- 
lee got  his  deed,  he  was  entitled  to  the 
land  and  to  all  trees  unlawfully  cut  from 
It  during  tbe  period  of  redemption.  Tied. 
Beal  Prop.  $  82. 

it  Is  insisted.  In  tbe  last  place,  that  tbe 
appellantis  entitled  to  be  reimbursed  to  the 
oxtent  that  the  trees  wereenhanced  in  value 
fey  being  cut.  They  were  the  trees  of  the 
appellee. and  neither  the  appellant  norany 
-other  person  could  acquire  a  debt  against 
him  by  doing  unlawful  and  unauthorized 
acts  about  theui.  Whatever  of  force  there 
l«  in  the  contention  is  resolved  against 
the  appellant  In  tbe  case  of  Stotts  v. 
Brnokfleld.  65  Ark.  807,  IS  S.  W.  Rep.  179. 
-which  makes  it  annecessary  to  say  more 
ikere.    AlBrm. 


Ahbrican  Cabcaltt  Ins.  Co.  t.  Lca, 
Judge. 

(Supreme  Court  of  Arkansas.    Oct.  3B,  IStQL) 
FoRBioM  Insubanos  C0HPAN1B8— Bbbtics  or  Fao- 
cssa— Action  mot  Abibiso  Out  or  Ixsubascb 
Contract. 

llanaf.  Big.  §  3834,  provldei  that  no 
foreign  insurance  company,  nor  its  agents,  shall 
do  business  in  this  state  untQ  it  has  filed  with 
the  state  auditor  a  written  stipulation,  duly  au- 
thenticated by  the  company,  agreeing  that  any 
process  affecting  the  company,  serred  on  the 
auditor,  any  one  designated  by  him,  or  the 
agent  specified  by  the  company  to  receive  serv- 
ice of  process,  shall  hare  the  same  effect  as  if 
served  personally  on  the  company  within  the 
state.  Bdd  that,  where  a  foreigu  insurance  com- 
pany had  appointed  the  auditor  to  rec^ve  aerr- 
ice,  service  upon  him  would  be  suffident  to  give 
the  circuit  court  jurisdiction  of  the  company, 
not  only  in  cases  arising  out  of  the  regular  busi- 
ness of  the  company,  but  also  in  a  case  of  lilyel 
by  the  company  published  within  the  state. 

Petition  by  the  American  Casualty  lo- 
eurance  Company  for  a  writ  of  prohlbitloa 
against  Robert  J.  Lea,  circuit  Jodge.  to 
prevent  biin  from  proceeding  in  a  cause 
pending  before  him.    Petition  denied. 

Suntiem  &  HUL  lor  petitioner. 

An  insurance  company  doing  only  an 
insurance  business  cannot  be  required  tu 
answer  to  other  than  its  insurance  con- 
tractual liabilities  in  a  foreign  state.  In- 
surance Co.  V.  French,  18  How.  404;  St. 
tnalr  T.  Cox,  106  U.  S.  3uO,  1  Sup.  Ct.  Rep. 
354;  Mor.  Corp.J  980;  Estea  v.  Belford,  22 
Fed.  Bep.  275;  D.  S.  v.  Telephone  Co.,  2» 
Fed.  Rep.  85;  Oland  v.  Insurance  Co., 
(M(I.)  14  Atl.  Rep.  069;  Parke  v.  InsnniDee 
Co.,  44  Pa.  St.  422;  Gottscbalk  Co.  v.  Oia- 
tilllug  &  Cattle  Feeding  Co.,  50  Fed.  Ben. 
683;  Insnrance  Co.  v.  Uranger.  (Iowa.)  17 
N.  W.  Rep.  904;  Dpton  ManuCg  Co.  v. 
Stewart,  (Iowa,)  16  N.  W.  Rep. 84;  Frlesen 
V.  Insurance  Co.,  3U  Fed.  Rep.  S.'iO;  Winney 
T.  Sandwich  Manuf'g  Co.,  (Iowa,)  60  N. 
W.  Rep.  SH5:  Camden  Rolling  Mill  Co.  ▼. 
Swede  Iron  Co.,  82  N.  J.  Luw,  15;  Weight 
V.  Insurance  Co.,  3U  La.  Ann.  1180:  Rehm 
V.  Insurance  Co.,  (Ind.  Snp.)  25  N.  E.  Rep. 
173;  Hanking  Co.  T.Carr.  76  Ala.  388;  Iron 
Works  V.  Brevoort,  (Mich.)  41  N.  W.  Kep. 
215;  Bank  v.  Barch,  (Mich.)  48  N.  W.  Reb. 
453. 

Martin  &  Murpby  and  Dun  W.  Joaeg, 
tor  respondent. 

HuQHES,  J.  This  Is  a  petition  by  the  in- 
surance company  praying  tor  a  writ  to 
prohibit  the  circuit  judge  from  proceed- 
ing in  a  cause  pending  before  hlraasjodgeof 
the  Pulaski  circuit  court,  which  Is  a  suit  for 
libel  hy  J.  W.  Calloway  against  the  com- 
pany and  its  agents,  in  which  suit  procesa 
was  issued  against  the  defendanta,  and 
served  upon  the  auditorot  tbeatateaa  the 
agent  of  the  insurance  company,  which  la 
a  foreign  corporation  organized  In  the 
stateof  Ma ryland,nnd  doing  "an  accident,  - 
casualty,  and  employers'  liability  Innar- 
nnce  business  in  this  state,  and  no  otber 
business  in  this  state,  "as  stated  in  tlie 
petition  for  the  writ  of  prohibition.  The 
petition  states  that  the  company  bad 
compiled  with  the  insurance  lawa  ot  the 
state,  and  had  appointed  the  auditor  of 
the  state  to  receive  aerTice  of  proceaator 


Digitized  by 


Google 


Tenn.)  MAY  OB,  ETC.,  OF  CITY  OP  CHATTANOOGA  t>.  NORMAN. 


417 


It ;  and  the  nervice  In  the  aaid  SDit  was  up- 
on the  auditor,  by  delivering  to  him  a  copy 
of  the  BammonH  as  provided  by  the  stat- 
ute. The  company ,  by  attorney,  a  ppeared 
specially  only,  and  tiled  a  motion  to  qnanh 
the  return  on  theaammnnR.on  the  ^roand 
that  the  court  had  no  Jurlxdiction  of  either 
the  conipuny  or  the  subject-matter  of  the 
suit.  The  motion  was  denied.  Hence 
the  application  for  thewrltot  prohibition. 
The  comp'alnt  In  the  plrrolt  court  la  copy 
of  which  iti  exhibited  with  the  petition  to 
this  court)  Htates  that,  "as  un  unlawful 
means  of  adverlslng  Its  business,"  etc., 
tlie  defendant  company  falsely  and  niall- 
cionsly  did  publiah  and  cause  to  be  pal>- 
iished  libelous  and  defamatory  matter 
about  him,  and  accused  him  therein  of 
havinj?  been  guilty  of  embezzlement,  which 
is  a  felony.  Now,  the  contention  of  the 
Insurnnie  company  Is  that  It  can  besned 
In  this  state  only  upon  liabilities  Krowins; 
out  of  Its  insurance  contracts,  while  It 
does  no  other  than  an  Insurance  business 
In  thestnte;  and  that  It  cannot,  therefore, 
be  held  to  answer  ui)on  this  service  In  a 
suit  for  libel  In  this  state.  It  Is  well  set- 
tled that  a  corporation  may  be  gnllty  of 
and  can  be  sued  and  indicted  for  libel. 
Udgcr.  L.ftSland.86S,.SR!>:  Townsh.Sland. 
&  L.  §  261.  We  are  not  prepared  to  accede 
to  the  proposition  that  a  foreisn  insur- 
ance company,  doinf;  only  an  Insurance 
buKiness  iu  tills  state,  can  be  sued  only 
npon  1Ial)IlltIeB  arislngont  of  Its  iusurance 
contracts  made  In  this  state.  The  cases 
cited  In  the  brief  of  counsel  to  maintain 
this  position  go  only  to  the  extent  of  hold- 
ine  that  the  foreiRn  corporation  must  be 
doing  business  In  the  state  whereit  Issued, 
and  tiiat  tiie  cause  of  action  upon  which 
it  is  sued  must  have  arisen  In  the  state 
where  thesuit  Is  brought.  We  understand 
that,  when  the  foreign  corporatl«)n  agrees 
to  "be  found"  In  the  state,  it  may  l)e  sued 
as  a  domestic  corporation  or  a  citizen  of 
the  state  upon  any  liability  upon  a  cause 
f'f  action  arising  within  the  state.  For- 
eign as  well  as  domestic  corporations 
transact  all  their  business  by  agents,  and 
wherever  the  doly-authorlzed  agent  of 
the  corporation  Is  found,  transacting  Its 
bosiness,  the  corporation  Itself  Is  found. 
Rt.  Clnlr  V.  Cot,  106  Tl.  S.  SUn,  1  Sop.  Ct. 
Rep.  SiU.  Section  11,  art.  12,  Const.  Ark., 
provides  that  "foreign  corporations  may 
be  authorized  to  do  business  in  this  state 
under  sach  limitations  and  restrictions  as 
may  be  prescribed  by  law:  provided,  that 
DO  such  corporation  shall  do  any  business 
In  this  state  except  while  It  maintains 
therein  one  or  more  itnown  places  of  busi- 
ness, and  an  authorized  agent  or  agents 
in  the  same  upon  whom  process  may  be 
served,  and,  as  to  contracts  made  or  busl- 
ness  done  in  this  state,  they  shall  be  sub- 
ject to  the  same  regulations,  limitations, 
and  IlHbllities  as  like  corporations  of  this 
state,  and  shall  exercise  no  other  orgreater 
powers,  privileges,  or  franchises  than  may 
he  e.xercised  by  lll<e  corporations  of  this 
state,  nor  shnll  they  have  power  to  con- 
demn or  appropriate  private  property." 
Section  3<<34  of  Mansfield's  Digest  is  as  fol- 
lows: "No  Insurance  company,  not  of  this 
n ate,  nor  Its  agents,  shall  do  business  In 
this  state,  until  It  has  ftlcd  with  the  audi- 
v.20s.w.no.l8— 27 


torof  thisstate  a  written  stipulation,  duly 
authenticated  by  the  company,  agreeing 
that  any  process  affecting  tiie  company, 
served  on  the  auditor  or  the  party  desig- 
nated by  him,  or  the  agent  specified  by 
said  company  to  receive  service  of  process 
for  the  company,  shall  have  tiie  sameeftect 
as  if  served  personally  on  the  company 
within  this  state,"  etc.  "Whether  the 
Btipulatioo  Is  tiled  or  not,  service  on  the 
auditor  Is  sufficient  service  on  the  com- 
pany, the  latter  being  estopped  to  deny 
that  It  hud  filed  the  required  stipuiutlon,' 
when  the  company  is  doing  liusiness  In  the 
state,  as  it  can  do  business  in  the  state 
only  upon  compliance  with  the  etatut<». 
Ehrman  v.  Insurance  (^o.,  1  McOrfry,128,  J 
Fed.  Hep.  471 ;  St.  Clair  v.  Co.t,  106  U.  S. 
3,56. 1  Sup.  Ct.  Hep.  351.  Whether  tlie  agents 
bind  the  corporation  by  their  action; 
whether  the.v  act  within  the  scope  of  their 
authority,  express  or  Implied;  whether 
what  they  do  grows  out  of,  or  lias  any 
connection  with,  the  business  of  the  cor- 
poration in  this  state, — are  questions  not 
to  lie  decided  by  this  court  in  the  first  In- 
stance. They  must  be  first  tried  by  the 
circuit  court  npon  the  pleadings  and  the 
evidence.  This  corporation  says,  for  In- 
stance, that  It  Is  not  guilty  of  publishing 
the  libel  charged,  and  therefore  denies  its 
liability  to  suit  in  the  courts  of  this  state. 
This  may  be  pleaded  in  bar  and  given  In 
evidence,  and, If  true,  will  defeat  the  plain- 
tiff's claim.  It  cannot,  therefore,  be  prop- 
erly a  subject  of  plea  to  the  jurisdiction. 
In  this  controversy  we  must  take  the 
plaintiff's  cause  of  action  to  be  snch  as  be 
has  alleged  It  to  be  in  his  complaint; 
otherwise  we  shall  bo  trying  the  merits  of 
the  controversy  for  the  purpose  of  deter- 
mining whether  we  have  power  to  try 
them.  Milk  Co.  v.  Brandenburgh,  40  N.  J. 
Law,  112.  The  truth  of  the  allegations  of 
the  complaint,  as  well  as  the  sufficiency  of 
them  to  constitute  a  cause  of  action,  ar* 
not  questions  now  before  this  court.  Tbs 
only  question  now  here  is  whether  the  cir- 
cuit court  obtained  jurisdiction  of  th* 
corporation  by  the  service  of  the  snmmona 
upon  the  auditor  as  Its  agent.  If  so,  it 
can  render  n  pers(mal  judgment  against 
thecorporatIon,If  the  pleadings  and  proof 
In  the  case  warrant  It.  The  service  was 
In  accordance  with  the  statute.  Tb* 
prayer  of  the  petition  Is  denied. 


Matob,  Etc.,  op  City  or  Chatta.voooa 

V.  NOKMAN. 

(Swfireme  Cowt  of  Tennestee.    Nov.  18,  1893. ) 

Vamditt  of  Oroisanci— Stock  Rcxsiso  at 
Lakoe— Class  LsoisLATioy. 
A  city  ordinance,  prohibiting  stock  from 
mnning  at  large  in  a  certain  portion  of  the  city, 
is  not  objectionable  on  the  Rround  that  it  ap- 
plies only  to  a  part  of  the  cit.v,  and  is  tliprefore 
class  leKislution,  because  special  la\\-t!  applicaMa 
to  particular  localities,  highways,  and  streets  of 
a  city  are  necessary  to  the  safety  and  oon- 
Tonience  of  its  citizens,  and  arc  valid,  unless 
they  are  unreasonable,  or  violate  fnndamentol 
law. 

Appeal  from    circuit    court,  Hamilton 
county;  John  A.  Muo.n,  Judge. 
Replevin  by  George  Norman  against  the 


Digitized  by 


Google 


ftl8 


SOUTHWESTERN  BEPOBTEB,  VOL.  20. 


(Tenn. 


mayor  and  aldermen  of  the  city  of  Chat- 
tanoOKa  to  recover  a  cow  impoonded  by 
the  city.    From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 
SpurJock  A  Latimore,  for  appellant. 

S.N'ODORASS,  J.  An  ordinance  of  the  city 
of  CbattannoKa  provldea  tliafit  is  un- 
lawful, and  is  hereby  declared  to  be  a  nui- 
sance, for  any  animal  o(  the  horse,  mule, 
cattle,  sheep,  anlue,  or  euat  kind  to  be 
fonnd  running  nt  large  on  the  open  lots, 
streets,  alleys,  lanes,  or  commons  within 
the  corporation,  except  the  territory  south 
of  Montgomery  avenue,  east  of  the  East 
Tennessee,  Virginia  and  Georgia  Railroad- 
track,  and  west  of  Cameron  Hill."  Other 
ordinnncen,  not  necessary  to  quote,  make 
it  the  duty  of  the  poundkeeper  to  Im- 
pound animals  found  running  at  large 
within  this  limit,  and  hold  them  until  re- 
claimed by  the  owner  alter  payment  of 
penalty  and  charges,  and  for  sale  in  de- 
fault thereof  on  due  notice.  The  defend- 
ant in  error  owned  a  cow,  which  was 
found  running  at  large  in  that  part  of  the 
city  embraced  in  the  ordinance,  and  the  cow 
wastaken  and  impounded  pursuant  there- 
to. He  demanded  posscsRlon  of  his  cow, 
which  was  refused,  unless  he  would  pay  the 
presciibed  penalty  of  $1,  and  50cts.  for  one 
day's  feeding  of  the  cow.  This  hedecliiied 
to  do,  and  brought  this  action  of  replevin, 
obtaining  judgment.  The  city  appealed  In 
error,  and  the  only  question  presented  is 
as  to  the  validity  of  theordinanre  quoted. 

The  circuit  ]uds;e  makes  tlie  judgment 
show  that  it  is  "based  on  the  fact  that 
the  cow  ordinance  does  not  include  all  of 
the  corporation  of  the  city  of  Chatta- 
nooga, but  a  certain  portion,  and  Is  there- 
fore null  and  void,  as  class  legislation." 
If  that  view  be  correct,  the  judgment  is 
sustained;  otherwise  it  is  erroneous. 

The  power  of  the  city,  acting  through  ita 
board  of  mayor  and  uldermen,  to  puss 
an  urdinunce  making  the  running  at  large 
of  such  animals  as  ure  described  In  the 
ordinance  being  considered,  unlawful  as  a 
nuisance  is  clear.  That  it  would  fall 
within  the  general  police  power  of  a  mu- 
nii-inality  Ih  everywhere  admitted,  and  is 
nowliere  better  settled  than  in  this  state. 
Kuosville  y.  King,  7  Lea,  441.  There  is 
no  doubt,  therefore,  that,  had  the  ordi- 
nance covered  the  whole  city.  It  would 
have  been  valid.  The  question  is,  must  It 
be  Invalid  beeaue>e  it  does  not?  and  Is  It 
class  legislation  because  of  Its  limited  ap- 
plication? We  hold  it  is  not  cIosh  Ipgisla- 
tlon  in  any  sense.  It  is  not  intended  to 
bciient  or  burden  anybody  within  or 
without  the  territory  Included.  No  one 
living  in  It  is  permitted  to  allow  his  stock 
to  run  at  large  there  any  more  than  one 
living  without  the  limit,  it  applies  to 
every  l)ody,  exempting  none  from  its  oper- 
ation, and  making  no  distinction  as  to 
stock,  either  as  to  residence  or  ownership. 
Had  the  ordinance  provided  that  those 
living  within  the  limits  to  which  the  ordi- 
nance applied  should  not  have  been  re- 
quired to  observe  It,  or  that  only  those 
living  within  the  limit  should  have  been 
required  to  observe  It,  it  would  have  baen 
open  to  the  objection  made  against  it,  but 
the  ordinance  has  no  such  feature.    It  la 


general  in  Its  application  to  all  stock 
found  running  at  large  In  the  speclfled 
places  within  the  prescribed  territory, 
come  whence  and  belong  to  whom  it  may. 
Korean  the  fact  that  certain  territory  ut 
the  city  does  not  fall  within  the  limit 
prove  that  such  territory  was  benefited 
or  burdened  by  the  noiilnclnsion.  The  or- 
dinance simply  does  not  affect  It  in  fact, 
and  cannot  be  held  to  Injure  or  benefit  it 
in  law. 

It  remains,  therefore,  to  inquire  wbetb- 
er  a  cit.v  ordinance  passed  under  its  police 
power  must  apply  not  only  to  all  the 
people  of  a  vlty  who  may  violate  It,  but 
must  also  cover  all  the  territory  of  a  city, 
and  make  everything  unlawful  In  every 
part  of  It  which  it  may  attempt  to  pro- 
hibit In  any.  If  so,  what  becomes  of  ordi- 
nances establishing  "Ure  limits, ""laundry 
limits, "  "slaughter  house"  and  "powder 
house  limits,"  regulating  speed  of  trains 
in  certain  corporate  localities,  providing 
for  guards  and  gatesatraiiroadcrosslngs, 
and  all  the  innumerable  objects  of  Rpccial 
provision  for  particular  purposes  not  es- 
sentially dcserviug  or  capable  of  other 
than  special  regulation?  The  samepower 
wliicb  authorizes  exclusion  of  dlaugiiter 
houses,  etc.,  from  a  particular  locality, 
and  location  of  them  in  another  within 
the  same  city,  or  deSnes  in  what  section 
of  a  city  all  houses  must  be  of  brick,  stone, 
or  metnl,  declaring  that  elsewhere  in  tlie 
corporation  they  may  be  of  wood,  au- 
thorizes a  municipality  to  say  that  the 
running  of  stock  at  large  shall  not  be  per- 
mitted In  certain  localities,  while  It  mak(s 
no  provision  for  others,  which  it  deems  for 
any  reason  does  not  need  or  require  sucli 
regulation.  It  could  not  follow  tliat  be- 
cauKB  the  municipality  might  not  prohibit 
stock  in  every  qnarter  of  its  area,  much  of 
whicli  might  not  be  improved,  or  even  laid 
off  Into  streets  and  alleys,  it  must  there- 
fore permit  It  to  browse  at  will  In  the 
yards  of  its  public  tiuildfngH,  piistiire 
its  squares  and  parks,  or  defile  the  ap- 
proaches to  its  schools  and  churches.  It 
Is  not  meant  by  this  to  say  that  tite  area 
of  Chattanooga  not  included  In  the"stock 
limit"  is  unimproved  in  whole  or  in  part; 
the  fact  does  not  appear  In  this  record: 
but  the  Illustration,  as  a  general  one,  is 
used  to  show  how  necessary  may  be  such 
a  prohibition  in  one  part  of  a  city  and 
how  unnecessary  In  another.  It  will  be 
borne  In  mind  that  such  ordinances,  as 
the  one  under  consideration,  do  not  make 
certain  acts  done  anywhere  in  a  corpora- 
tion offenses,  and  tbf.n  provide  for  punish- 
ment of  only  particular  persons  out  of  a 
number  wlio  may  commit  or  permit  the 
proiilbited  acts,  or  provide  that  certain 
acts  or  omissions  are  offenses  everywhere 
within  the  corporate  limits,  but  punisha- 
ble only  when  committed  at  a  particular 
place  therein;  but,  on  the  contrary,  they 
establish  certain  "limits"  as  "fire  limits," 
"laundry  II  mi  ts,""  slaughter  house  limits,"' 
etc.,  and  moke  the  doing  of  certain  acts 
therein  unlawful.  The  territory  Isllmited, 
but  the  prohibition  is  general.  It  permits 
no  one  to  do  the  act  prohibited  within 
the  limit.  "Stock  limits"  fall  strictly  nnd 
properly  wlthlu  this  clasRidcution.  In- 
deed, it  roust  be  remembered  that  theBtocV 
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law  bad  Its  oriRiu  in  a  limit.  The  earlier 
acts  and  ordinances  on  that  sabject  pro- 
hibited the  running  at  large  ot  certain 
kinds  of  stocic  in  certain  specifled  places, 
an  in  Htreets  and  highways.  It  was  never 
thought  then  that  they  were  bad  because 
they  did  not  include  all  stocti  and  in  all 
plHces.  So  here  there  is  a  limit  even  with- 
in  the  llmitiKi  territory ;  no  one  is  proliib- 
Ited  from  keeping  the  stock  described  in 
the  ordinance,  or  letting  it  run  In  an  in- 
closure.  It  is  only  a  prohibition  against 
running  at  large  In  certain  places  desig- 
Dated  as  streets,  alleys,  etc. 

So  much  by  way  of  general  statement 
and  dlHcussion  of  the  question.  Coming 
now  to  the  authfirilles,  It  is  clearl3'  estab- 
lished and  sustained.  The  police  power  ot 
a  state,  or  municipality  as  an  arm  of  the 
state,  extends  to  the  malcing  of  such  laws 
and  ordinances  as  are  necessary  to  ae- 
cnre  the  safety,  health,  good  order,  peace, 
comfort,  protection,  and  convenieuce  «t 
the  state  or  municipality.  It  not  only 
permits  passage  of  general  laws  for  the 
entire  state  or  municipality,  but  special 
ones,  applicable  to  particular  localities, 
highways,  rivers,  streets,  and  limits  of  a 
territory  or  a  city ;  and  o(  these,  and  the 
necessity  for  local  application,  the  law- 
making power  is  the  Judge,  and,  if  not  in 
violation  of  a  fundamental  law,  or  unrea- 
sonable, they  areevery  where  upheld.  Oool- 
ey.  Const.  Lim.  c.  10,  and  cases  cited.  Sue, 
also.  Id.  (6th  Ed.)  pp.  246,  247,  and  cases 
cited ;  16  Amer.  &  Enar.  Enc.  Law,  p.  1170; 
l7Amer.  &  Eng.  Enc.  Law,  pp.  24K-2.^5; 
18  Amer.  &  Eng.  Enc.  Law.  pp.  747,  74s, 
and  cases  cited;  Railroad  Co.  v.  Rich- 
mond, 96  D.  8.  621.  The  cases  cited  rover 
all  classes  of  general  and  limiting  ordi- 
nances, and  maintain  the  doctrine  here 
announced  to  the  fullest  extent.  In  the 
last  case  the  supreme  court  of  the  United 
States  says:  "All  laws  should  be  general 
in  their  application,  but  all  places  within 
the  same  city  do  not  necessarily  require  the 
same  local  regulation."  The  question 
being  considered  was  an  ordinance  pro- 
hibiting n  particular  railroad  company 
by  name  from  using  engines  on  a  partic- 
ular street,  designated  by  name,  of  the 
city  of  Kichmuud.  The  ordinance  was 
upheld,  the  court  saying  further:  "While 
locomotives  may  with  great  propriety 
be  excluded  from  one  street,  or  even  from 
one  part  ot  a  street,  it  would  sometimes 
be  unreasonable  to  exclude  them  from  all. 
It  Is  the  special  duty  of  the  city  author- 
ities to  make  the  necessary  discrimination 
in  this  particular."  In  answer  to  the  ob- 
jection that  the  particular  railroad  com- 
pany was  alone  named  in  the  ordinance, 
and  that  it  was  therefore  special  and 
invalid,  the  court  said :  ''No  other  person 
or  corporation  hait  the  right  to  use  loco- 
motives oa  Broad  street,  consequently  no 
other  person  Is  or  can  be  In  like  situation 
except  with  the  consent  ot  the  city.  On 
tliis  account  the  ordinance,  while  appar- 
ently limited  In  Its  operation.  Is,  in  effect, 
general,  for  it  applies  to  all  who  can  do 
what  Is  prohibited.  Other  railroad  com- 
panies may  occupy  other  streets,  and  use 
locomotives  there,  but  other  streets  may 
not  be  situated  like  Broad  street,  neither 
may  tbere  be  the  same  reasons  why  steam 


transportation  aboold  be  excluded  from 
them."  Then  follows  the  first  quotation 
we  made  from  the  case  as  to  general  law 
and  application  only  In  particular  local- 
ity. This  case  Is  a  very  advanced  one, 
because  it  not  only  upheld  an  ordinance 
for  the  exclusion  of  a  nuisance  from  a 
particular  street  only,  but  named  the 
party  forbidden  to  commit  it.  The  gen- 
eral exclusion  of  engines  or  of  stock  from 
particular  streets  or  localltie«i  falls  (or 
short  ol  this  in  the  terms  in  which  they 
are  enacted,  but  thix  was  upheld  as  fall- 
ing within,  aithoa^h  It  seemed  to  go  tie- 
yond,  the  principle.  The  error  of  a  con- 
trary conclusion  is  based  upon  the  idea 
that  there  Is  some  inequality,  because  the 
ordinance  applies  only  In  a  particular  lo- 
cality; but  this  is  most  tersely  and  defi- 
nitely answered  by  a  Massachusetts  case, 
quoted  In  citations  heretofore  referred  to, 
that  surh  an  ordinance  "is  not  unequal, 
because  it  appllue  to  all  persons  doing  the 
forbidden  act  within  the  territory  desig- 
nated, whether  inhabitants  of  that  local- 
ity or  not."  Com.  T.  Patch,  87  Mass.  221. 
Wo  hold,  therefore,  that  the  ordinance  In 
question  Is  valid,  and  the  judgment  in 
this  case  is  erroneous.  It  is  reversed,  and 
Judgment  will  be  entered  here  in  favor  ot 
the  city,  and  for  all  costs. 


Statr  ex  rel.  Kambo  y.  Malonkt. 
(Supreme  Court  of  Tennessee.    Nov.  9,  1892.) 
CoDMTx  Jdoob— Term  of  Opficb— Extra  Cok- 

PEXSATIOS. 

1.  Const.  1870,  art.  6,  §§  1, 3,  4,  provide  that 
the  judicial  power  of  the  state  shall  be  vested  in 
one  supreme  court,  and  in  snch  circuit,  chan- 
cery, "and  other  inferior  courts"  as  the  legis- 
lature shall  establish,  in  the  judges  thereof, 
and  in  justices  of  the  peace;  that  each  of  the 
judges  of  these  courts  shall  have  certain  speci- 
fied qualifications,  and  that  "his  term  of  service 
shall  be  eight  years."  UeU,  that  the  term  of 
ofEce  of  a  county  judge  electod  under  Acts 
1887,  c.  148,  p.  258,  was  eight  years,  although 
by  such  act  such  term  \ras  expressly  liiriitcd 
to  four  years,  since  a  county  judge  is  a  judge 
of  one  of  the  "inferior  courts"  contemplated 
by  the  provisions  of  the  constitution. 

2.  Const  1870,  art.  6,  IS  1,  3,  4,  provide 
that  the  judicial  power  of  the  state  shall  be 
vested  in  certain  specified  courts  and  the  judges 
thereof,  and  that  the  term  of  serrlce  of  each 
judge  shall  be  eight  years."  Article  7,  8  5, 
provides  that  "elections  for  jndidal  •  ♦  * 
officers  shall  be  held  on  the  first  Thtursday  in 
August,  1870,  and  forever  thereafter  on  the 
first  Thursday  in  August  next  preceding  the 
expiration  of  their  respective  terms  of  sei-viee. 
The  term  of  each  officer  so  elected  shall  he  com- 
puted from  the  first  day  of  September  next  axvy 
eeediiig  his  election.  •  •  •  No  appointment 
or  election  to  fill  a  vacancy  shall  be  made  for  a 
period  extending  beyond  the  unexpired  term. 
Every  officer  shall  hold  his  office  until  his  suc- 
cessor is  elected  or  appointed  and  qualified.  No 
special  election  shall  be  held  to  fill  a  vacancy 
In  the  office  of  judge,  •  »  •  but  at  the  time 
herein  fixed  for  the  biennial  election  of  civil 
officers."  Held,  that  these  sections  divided  the 
future,  beginning  with  September  1.  1870.  into 
official  terms  of  eight  years  each  for  judicial 
officers,  and  the  term  of  office  of  a  county 
Judge  elected  and  qualified  in  ISSS,  under  Acts 
1887,  c  148,  p.  258,  creating  such  office,  will 
expire  September  1,  1894. 

3.  The  right  of  a  county  judge  to  receive 
other  compensation  than  the  reguhir  saiair  of 


Digitized  by 


Google 


420 


80UTUWEST£IiN  BEFOBTEB,  Vol.  20. 


(Tean. 


his  o£Bce  cannot  be  adjudicated  in  a  proceeding 

to  determine  his  title  to  such  office,  prosecuted 
by  a  claimant  for  the  office  who  lias  no  interest 
In  such  extra  compensation. 

Appeal  from  chancery  court,  Knox  cooD' 
ty :  Hbnry  K.  Gibson,  Chancellor. 

Sljedal  proceedlDK  by  the  state  on  the 
relation  o(  T.  A.  Ranibo  aKaliiat  G.  L. 
Maloney  to  deteriuine  the  title  of  rela  tor 
and  (lelendant  to  the  offlce  of  county  jodge 
of  Knox  county.  From  a  judizment  and 
decree  declarinK  the  defendant  to  be  enti- 
tled tu  bold  aucb  office  for  a  term  of  eight 
years  from  September  1, 1888,  relator  ap- 
peals.   Modified. 

Wasbbura,  Templeton,  Pickle  &  Turner, 
for  appellant.  Comfort  &  SptUman,  for 
appellee. 

Caldwbll,  J.  ThiD  case  involves  the 
title  to  the  office  of  county  Judge  of  Kiiox 
county.  It  is  an  "agreed  case,"  submit- 
ted to  the  chancery  court  upon  tbe  follow- 
ing written  stipulation:  "The  aforesaid 
parties,  stated  as  complainant  and  re- 
spondent in  the  caption  hereof,  beg  leave 
to  submit  tu  your  honor's  adjudication 
an  agreed  case  upon  the  following  state 
of  facts,  which  tliey  aver  are  real  facts, 
and  that  tbe  matters  In  controversy  be- 
tween them  constitute  a  real  controversy, 
to  wit:  Tbe  defendant.  George  L.  Ma- 
loney, at  the  regular  August  elections  of 
the  county  of  Knox  in  the  year  18>^,  was 
elected  county  judge  of  Knox  county  un- 
der tbe  act  of  tbe  legiHlature  of  1887,  (chap- 
ter 148,  p.  238,)  and  was  duly  commis- 
sioned and  quuliBed  under  the  provisions 
of  said  actto  1111  said  ofllce  of  county  Judge 
of  Knox  county  agreeably  to  tlie  constitu- 
tion and  laws  during  the  term,  with  all 
tbe  powers,  privileges,  and  emoluments 
thereunto  appertaining  by  law,  and  for 
the  term  of  four  years  from  that  time  has 
-occupied  said  office.  At  tbe  regular  Au- 
gust elections  for  said  county  in  the  present 
year— 1892— the  relator,  T.  A.  I^ambo, 
offered  himself  os  a  candidate  for  «>aid 
office,  had  no  opposition,  and  received  all 
the  rotes  cast  in  said  election  for  said 
-office,  and  was  declared  by  the  officer 
iiolding  said  election  duly  elected  thereto, 
and  In  parauunce  thereof  received  his  com- 
mission from  the  governor,  and  ban  quali- 
fied aa  such  Judge  under  said  statute;  and 
oo  the  first  Monday  in  t:Jeptember  after 
said  election,  and  after  his  commieision  and 
nualiflcation  as  aforesaid,  he  applied  to 
the  defendant,  Geo.  L.  Maloney,  to  be  in- 
ducted into  said  office,  and  demanded  of 
him  the  books,  records,  aud  papers  of  paid 
office,  which  demand  tbe  said  Geo  L.  Ma- 
loney refused,  and  he  continues  to  hold 
said  office  and  the  posseHSion  of  said 
books,  records,  and  papers,  insisting  that 
he  is  entitled  to  hold  said  office  under  bis 
said  election  and  under  tbe  constitution 
of  the  statu  for  a  term  of  eight  years  from 
the  date  thereof,  or  of  four  years  from  the 
first  Monday  of  September,  1892.  During 
his  occupancy  of  said  office  the  said  Ma- 
loney has  performed  the  duties  imposed 
upon  him  as  such  county  Judge  by  the  act 
above  referred  to, and  hnsreceleed  the  sal- 
ary therein  provided  and  allowed;  the 
same  having  been  paid  by  said  county,  us 
directed    by   said    statute.    lu   addition 


thereto  the  said  Maloney  bus  acted  as  a 
turnpike  commissioner  for  Knox  county, 
nndertbe  provision  of  section  1491  of  MiUi- 
keD  aud  Vertrees'  Code  of  Tennessee,  and 
subsequent  sections,  and  for  such  service* 
has  received  from  said  county,  in  addition 
to  the  salary  above  named  as  county 
Judge,  a  salary  of  9100  for  the  term  of  one 
year,  and  $150  per  annum  for  two  years. 
He  has  likewise  during  bis  term  of  office 
as  such  county  Judge  been  acting  as  one 
of  the  board  of  commissioners  of  tbe  work- 
house of  Knox  county,  under  tbe  Acts  of 

1891,  (chapter  12.3,)  and  for  such  servicee 
has  received  from  thecounty  trusteeof  said 
county,  in  addition  to  the  salaries  above 
mentioned,  the  sum  of  f50.  Since  he  bus 
been  acting  as  sui;h  county  Judge  he  baa 
investigated  the  accounts  of  former  trus- 
tees of  Knox  county,  and  discovered  a  de- 
fault of  two  of  said  trnstees,  or  a  discrep- 
ancy iu  their  suttlenients.upon  whicb  there 
was  found  due  to  said  county  the  sum  ef 
about  $38,00U,  which  has  been  partly  re- 
covered and  paid  into  the  connty  treasury, 
and  tbe  rest  secured.  For  his  services  in 
this  regard  he  was  allowed  and  paid  by 
the  county  coart.  In  additicm  to  all  sums 
hereinbefore  mentioned,  the  sum  of  $60U, 
which  was  the  amount  of  the  commission 
thatsaid  trustees  would  have  received  had 
they  settled  without  defalcation.  During 
his  said  terra  of  office  be  alMO  acted  under 
appointment  of  said  county  court  as  a 
comraisHloner,  or  a  member  of  a  bnildinK 
committee,  to  build  a  new  Jail  for  said 
county,  for  whicb  service  be  was  paid  by 
said  connty  tbe  sum  of  $250.  Also  during 
his  said  term  of  office,  and  before  the  pas- 
sage of  the  workhouse  act  of  1891,  (chapter 
123,)  he  acted  as  a  member  of  a  committee 
appointed  by  said  court  to  superintend 
the  workhouse  of  said  county,  for  whicb 
service  be  was  paid  by  said  county  fSOO 
for  two  years'  service.  Upon  these  facts, 
the  parlies  to  this  agreed  case  pray  your 
honor  to  adjudge  whether  the  said  Geo. 
L.  Maloney  is  entitled  to  retain  and  hold 
said  office  for  the  full  term  of  eight  years 
from  the  date  of  bis  said  election,  as  be 
now  contends,  or  until  the  next  regular 
election  for  Judicial  officers  of  the  state  of 
Tennessee,  two  years  hence,  or  for  any 
time  beyond  the  1st  day  of  September. 

1892,  and  the  cnmmiHsIoning  and  qualifi- 
cation of  his  snccesHor;  and,  if  not,  tiiat 
your  honor  adjudge  his  removal  from 
office,  and  that  tbe  relator  herein  be  in- 
ducted into  said  office  as  his  doIy-qnaliBed 
successor  thereto.  And  also  that  your 
lionor  will  adjudge  all  questions  of  law 
legitimately  arising  out  of  the  facts  of  this 
case  as  hereinbefore  stated,  and  grant  all 
such  relief  to  the  plaintiff  and  relator  here- 
in as  be  shall  be  justly  entitled  to  in  your 
honor's  court  upon  the  facts  of  this  case." 
Upon  the  foregoing  facts  the  court  ad- 
Judged  and  decreed  that  '*the  respondent. 
O.  Li.  Muloney,  Is  entitled  to  hold  the  ofHce 
of  county  judge  of  Knox  county  for  the 
constitutional  term  of  eight  years  from 
the  date  of  his  commission,  and  that  the 
application  of  the  relator  to  be  inducted 
into  said  office  must  be  denied."  From 
that  deci-en  the  relator  has  appealed. 

Generally  the  counties  of  tb's  state  have 
no  county  Judges.     Where  they  exist  It  is 
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by  virtue  of  special  Btutatafl.  The  ufflce 
of  coonty  ladge  uf  Knox  county  was  cre- 
ated by  chapter  148  of  the  Actn  of  1887. 
By  the  first  section  of  the  act  the  term  of 
the  ufflce  was  ezprcesly  limited  to  four 
years.  If  that  limitation  be  valid,  the 
term  of  Maloney  has  expired,  and  Rambo 
Is  entitled  to  the  ofBce.  How  that  in  de- 
pendR  upon  certain  provisions  of  the  or- 
Ksnlc  law.  Hectlons  1,  8,  and  4,  of  article 
6  of  the  constitution  of  1870,  so  far  as  re- 
lating: to  this  question,  art>  In  the  folio w- 
inK  words:  "Section  1.  The  Judicial  pow- 
er uf  this  state  shall  be  vented  in  one  en- 
preme  court,  and  in  such  circuit, chancery, 
and  other  Inferior  courts  as  the  legislature 
shall  from  time  to  time  ordain  and  eit- 
tabllab.  In  the  judges  thereof,  and  In  ]u»- 
tlees  of  the  peace. "  "  Sec.  8.  The  ludRes 
of  the  supreme  court  shall  be  elected  by 
the  qnalltled  voters  of  the  state.  •  •  • 
Every  judRe  of  the  supreme  court  shall 
be  thirty-flve  years  of  age,  and  shall,  be- 
fore his  election,  have  been  a  resident  ol 
the  state  for  five  years,  tils  term  of  serv- 
ice shall  he  elKhtyears.  Sec.  4.  Thejudges 
of  the  circuit  and  chancery  courts  and  of 
other  inferior  courts  shall  be  elected  by 
the  quallfled  voters  of  tbe  district  or  cir- 
cuit to  which  they  are  to  be  assigned. 
Every  Judge  of  sucb  courts  shall  he  thirty 
years  of  age.  •  •  •  His  term  of  service 
shall  be  eight  years."  A  county  judge  is 
a  judge  of  one  of  tbe  "inferior  conrls" 
contemplated  by  those  provisions  of  tbe 
constitution.  That  constrnction  is  so 
well  settled  that  no  discussion  of  theques- 
tlon  Is  necessary  in  this  ease.  State  v. 
Oleon,  7  Helsk.  472:  State  v.  Leonard,  86 
Tenn.  485,  7  S.  W.  Rep.  453.  It  follows 
that  "  his  term  of  service  shall  be  eight 
years, '  and  this  is  true  though  the  leglB- 
latnre.  in  creating  the  office,  may  have  at- 
tempted to  limit  tbe  term  to  a  shorter 
period.  In  such  a  conflict,  tbe  act  being 
otherwise  valid,  tbe  words  of  the  consti- 
tntion  must  prevail,  and  those  of  the 
statute,  to  tbe  extent  of  tbe  antagonism, 
must  be  entirely  disregarded,  as  well  as 
void.  Socb  was  the  holding  of  the  court 
in  tbe  case  last  cited,  at  page  488,  86 
Tenn..  and  page  454,  7  S.  W.  Rep.  The 
limitation  ol  the  term,  by  the  first  section 
M  the  act  under  consideration.  Is  therefore 
inoperative  and  void,  and  Maloney  Is  en- 
titled to  bold  hia  tiffice  without  reference 
thereto,  and  just  tbe  same  as  if  no  such 
limitation  bad  been  incorporated  in  tbe 
statute. 

Thus  far  it  has  been  established  that  a 
county  judge  is  a  judicial  otflcer,  within 
the  meaning  of  the  constitution,  and  that 
his  term  of  service,  like  that  of  any  other 
judge.  Is  eight  years.  Does  It  follow  that 
Maloney's  Incumbency,  beginning,  as  it 
did,  September  1, 18S8,  may  continue,  wilh- 
oat  anotber  election,  until  September  1, 
1896,  as  adjudged  by  the  chancellorV  Clear- 
ly it  wonld  have  been  so  under  the  consti- 
tution of  1834,  for  by  that  lustrumeut  the 
incumbent  of  a  public  office  was  entitled 
to  bold  and  enjoy  it  for  tbe  full  constitu- 
tional term,  without  regard  to  the  time 
of  the  beginning  of  his  incumhency,  pro- 
vided only  that  he  had  been  legally  elected 
and  inducted  Into  the  office  in  the  first  in- 
stance.   Powers   V.  Hurst,  2  Hnmpb.  24; 


Brewer  v.  Davis,  9  Humph.  209;  Keys  v. 
Mason,  8  Sneed,  8.  Tbe  rule  is  different, 
hoivever,  under  the  constitution  of  1S70. 
This  <s  evident  when  sections  3  and  4  of 
article  6  are  considered  In  connection  with 
section  6  of  article  7.  The  first  two  sec- 
tions have  already  been  quoted;  the  last 
one  Is  as  follows:  Article  7,  fi  5:  "Elec- 
tions for  Judicial  and  other  civil  officers 
shall  be  beld  on  tbe  first  Tbursday  in  Au- 
gust, one  thousand  eight  hundred  and 
seventy,  and  forever  thereafter  on  the  first 
Thursday  In  August  nest  preuediug  the  ex- 
piration of  tbeir  respective  terms  uf  serv- 
ice. Tbe  term  of  each  officer  so  elected 
shall  be  computed  from  the  first  day  of 
September  next  succeeding  his  election. 
The  term  ol  office  uf  the  governor  and 
other  executive  ofiicers  shall  be  computed 
from  the  fifteenth  of  .lanuary  next  after 
the  election  of  the  governor.  No  appoint- 
ment or  election  to  fill  a  vucan<-.v  shall  be 
made  for  a  period  extending  beyond  the 
unexpired  term.  Every  officer  shall  bold 
his  office  until  his  successor  is  elected  or 
appointed  and  qualified.  No  special  elec- 
tion shall  bo  held  to  fill  a  vacancy  In  the 
office  of  judge  or  district  attorney,  but  at 
tbe  time  herein  fixed  for  the  biennial  elec- 
tion of  civil  officers;  and  sucb  vacancy 
shall  be  filled  at  tbe  next  biennial  election 
occurring  more  than  thirty  days  after  the 
vacancy  occurs."  By  these  provisions  n 
new  era  in  the  political  history  of  tbe 
state  is  estahllshed.  A  certain  day  is 
named  from  which  all  official  life  thereafter 
shall  Da  reckoned.  Absolute  unirormity 
In  the  time  fur  the  commencement  and 
termination  of  every  official  term  oi  uffice 
of  the  same  grade  throughout  the  state 
is  positively  ordained.  Though  such  uni- 
formity had  been  of  bnt  small  moment 
under  the  constitution  of  1834,  It  Is  now 
made  permanent.  The  beginning,  dura- 
tion, and  ending  of  every  judicial  term  are 
definitely  fixed,  and  made  unalterable. 
The  first  term  began  Sefitember  1,  1870, 
continued  eight  years,  and  expired  Sep- 
tember 1,  1878.  The  secund  term  began 
September  1. 1S7S.  and  expired  September 
1,  18n6.  The  third  term,  during  which  the 
respondent,  Maloney,  was  elected,  began 
September  1,  18S6.  and  will  expire  Septem- 
ber 1, 1894.  And  thus  are  all  terms  to  be- 
gin and  end  at  intervals  of  eight  years 
from  September  1,  1870.  No  "term,"  as 
such,  can  begin  or  end  otherwise.  The 
constitution,  in  effect,  divides  the  future 
Into  periods  of  eight  years,  beginning 
witli  September  I,  1870,  and  calls  each  pe- 
riod a  "judicial  term."  Beyond  the  end 
of  no  one  of  those  periods  can  any  judge 
hold  without  election  for  the  next  period. 
The  language,  "no  appointment  or  election 
to  fill  a  vacancy  shall  be  made  for  a  period 
extending  beyond  the  unexpired  term," 
was  Introduced  Into  the  constitution  of 
1870  to  further  insure  uniformity  in  tbe 
official  terms  of  office  of  the  same  grade 
by  affirmatively  altering  the  rule  existing 
under  the  constitution  of  1834.  It  applies 
equally  to  cases  where  liie  uppointmeut 
or  election  may  be  made  to  fill  an  office 
for  tbe  first  time,  and  where  it  may  be 
made  to  fill  one  whose  previous  incum- 
bent has  died,  resigned,  or  been  removed 
The  word  "vacancy'' covers  both  cases. 
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Boavier  Hays  a  vacancy  is  "a  place  ^hlcb 
la  empty,"  and,  further,  that  "the  term  is 
priuclpally  applied  to  caHes  where  an 
office  la  not  filled."  Webster  detlnes  it  as 
"n  place  or  part  unfilled;  an  unoccupied 
office."  There  Is  a  vacancy  In  every  In- 
stance In  which  there  Is  an  office  without 
an  incumbent.  Every  office  wlthont  an 
officer  Is  vacant.  Therefore  every  new 
office  created  must,  ofneceaslty,  be  vacant 
from  the  xiuie  of  its  creation  until  it  la 
filled  by  appolnttnent  or  election.  The 
words  "unexpired  term,"  as  employed  In 
the  sentence  Just  quoted,  likewise  have  a 
twofold  meanln);  and  application.  As 
applied  to  Judicial  offices,  they  signify  the 
future  portion  of  any  particular  period 
of  elKht  years,  computed  from  September 
1, 1S70,  for  which  an  appointment  or  elec- 
tion is  to  be  made.  They  tneludu  the  case 
In  which  the  office  to  be  filled  is  a  new 
one,  to  be  occupied  for  the  first  time,  as 
well  as  that  in  which  the  office  lias  been 
'occupied  before,  and  is  made  vacant  by 
death,  resignation,  or  removal.  Maloney 
was  inducted  into  office  at  the  end  of  the 
tirst  quarter  of  ttie  third  judicial  term 
under  the  constitntion  of  1870,  and  is  en- 
titled to  hold  the  office  for  the  remainder 
of  that  term,  which  will  end  September  1, 
1894.  The  riftbt  of  Maloney  to  receive 
and  retain  other  compenaatlon  than  the 
reKularsalary  of  his  office  cannot  properly 
be  adjudged  in  this  case.  That  is  a  ques- 
tion In  which  the  relator,  Rambo,  has  no 
interest,  and  which,  therefore,  he  cannot 
litigate.  For  reasons  herein  stated  the 
suit  Is  dismissed. 


Db  Akuond  y.  Dr  Armond  et  ah 
(Supreme  Court  of  Tennessee.   Nov.  14,  1893.) 

DlYOROE  AND  ALIMONT — AFFIDAVIT  TO  COMFLAIST 

— Sdpficibitct  —  Jurisdiction  —  Dismissal  on 
Appeal. 

1.  The  affidavit  to  a  bill  In  an  action  for 
divorce  stated  that  the  statements  made  in  the 
above  bill  are  true,  and  that  the  complaint  "is 
not  made  out  of  collusion,  but  in  sincerity  and 
truth,  and  for  the  purposes  expressed  in  the 
1)111."  Held,  that  the  anidavit  was  insufficient 
Milder  Code,  S  2453,  (Jlill.  &  V.  Code.  $  3311,) 
requiring,  inter  alia,  that  such  affidavit  shall 
Klate  that  the  complaint  "is  not  made  out  of  lev- 
ity" or  collusion  with  the  defendant,"  and  for 
the  "causes"  mentioned  therein. 

2.  The  statutory  affidavit  to  the  complaint, 
in  an  action  for  divorce,  is  essential  to  the  ju- 
risdiction of  the  court,  and  in  its  absence  the 
bill  will  be  dismissed  on  appeal,  thouch  no  ques- 
tion WH8  raised  in  reference  thereto  in  the  trial 
court. 

Appeal  from  chancery  court,  Knox 
county;  Hk.nkt  R.  Gibson,  Cbiincellor. 

Action  by  Talitha  A.  De  Armond 
aKdinst  L.  D.  De  .Arraond  and  others  for 
divorce  and  alimony.  From  a  judKuieiit 
and  decree  tor  plaintiO,  defendants  appeal. 
Reversed. 

E.  F.  Mynatt  and  S.  P.  Fowler,  tor  ap- 
pellants. ./.  W.  Sneed  and  A.  a.  Howe, 
for  appellee. 

Webb,  Special  Jnd^e.  This  is  a  divorce 
bill  by  a  wife  against  her  husband  seeking 
a  divorce  upon  the  grounds  of  cruel  and 
inhuman  conduct,  failure  to  support,  and 


habitual  drunkenness.  The  other  defend- 
ants are  made  parties  for  the  purpose  of 
reaching  property  in  their  bands,  alleged 
to  belong  to  the  husband,  and  subjecting 
it  to  complainant's  claim  for  alimony. 
The  chancellor  decreed  a  divoree  from  bed 
and  board,  and  alimony.  The  husband 
has  appealed,  and  assigned  errors. 

The  tirst  error  assigned  is  that  the  affi- 
davit to  the  bill  Is  fatally  defective.  Tlie 
language  of  the  affidavit,  as  It  appears  in 
the  record,  is  as  follows:  "That  the  state- 
ments made  in  the  above  bill  of  her  own 
knowledge  are  true,  and  those  made  upon 
information  she  verily  lielleves  to  be  true, 
and  that  the  above  complaint  Is  not 
made  out  of  collusion,  but  in  sincerity  and 
truth,  and  for  the  purposes  expressed  In 
the  bill."  Section  2453  of  the  Codei  pre- 
Hcribes  the  affidavit  to  be  made  to  a  di- 
vorce bill,  and  is  as  follows:  "The  bill 
shall  be  verified  by  an  affidavit,  upon  outh 
or  afflrination,  before  a  justice  of  the 
peace,  or  the  judge  or  clerk  of  the  conrt, 
that  the  facts  stated  In  the  bill  are  true  to 
the  best  of  the  complainant's  knowledge 
and  belief,  and  that  the  complaint  is  not 
made  out  of  levity  or  collusion  with  the 
defendant,  but  in  sincerity  and  truth  for 
the  causes  mentioned  in  the  bill."  The 
defects  In  the  affidavit  in  question  are: 
(1)  It  does  not  state  "that  the  complaint 
is  not  made  out  of  levity ;"  (2)  it  does  not 
state  that  the  complaint  is  not  made  out 
of  collusion  "with  the  defendant;"  (3)  it 
does  not  state  that  the  complaint  Is  made 
for  the  "causes"  mentioned  In  the  blil. 

Complainant's  counsel  contends  that 
the  omlMsion  to  negative  "levity"  is  not 
material,  because  the  affidavit  does  state 
that  Che  complaint  Is  made  in  "sincer- 
ity," and  that  this  necessarily  means 
that  it  Is  not  made  out  o!  levity.  If  this 
contention  is  true,  then  the  requirement 
of  the  statute  as  to  levity  is  mere  sur- 
plusage, and  could  have  been  omitted 
from  the  statute  entirely.  We  cannot  ac- 
cede to  this  proposition.  The  legislature 
Intended  to  require  the  complainant  not 
only  to  show  that  the  complaint  was  not 
made  from  an  Improper  motive,  but  to  gu 
further,  and  show  affirmatively  that  it 
was  made  from  the  proper  motives.  So, 
also,  the  legislature  has  determined  that  h 
mere  general  averment  of  a  good  motive 
nlU  not  be  sufficient,  but  has  required  the 
complainant  to  go  further,  and  expressly 
aver  the  absence  of  improper  motive. 
Complainant  might  well  assume  that  her 
sincere  desire  for  a  divorce,  even  when  she 
had  no  legal  grounds  for  it,  would  Justify 
her  in  swearing  that  the  complaint  la 
made  insincerity.  While  she  Is  thus  eva- 
sively swearlngthat  the  complaint  Is  made 
In  sincerity,  she  might  at  the  same  time 
know  that  the  facts  stated  by  her  In  the 
bill  as  gronnds  for  dlvoi-ce,  while  techni- 
cally true,  were  susceptible  of  such  expla- 
nation as  wonld  defeat  her  right  to  di- 
vorce. For  Instance,  she  might  ckarge 
adultery  against  her  husband,  and  the 
charge  might  be  true,  and  yet  she  had  con- 
doned it.  Upon  tills  state  of  facts,  she 
could  not  truly  swear  that  the  complaint 
was  not  made  out  of  levity.    The  legisia- 

'Mill.  &  V.  Code.  S  3311. 
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tare  intended  to  make  such  an  evasion  im- 
poBsiMe,  and  to  compel  an  applicant  for 
divorce  to  oae  the  utmost  good  fuith  to- 
wards the  court.  We  are  not  to  be  under- 
stood  us  holding  that  uoother  words  neg- 
ativing  levity,  except  those  used  in  the 
statute,  can  beemiiloyed  In  the  atSdavlt; 
but  what  we  do  bold  Is  that  It  is  esHentlal 
tbHt  levity  be  negatived  in  the  affidavit, 
and  this  la  not  done  in  the  affidavit  now 
before  us. 

Again,  the  affidavit  negatives  collusion 
generally,  but  does  not  expressly  negative 
collosion  with  the  defendant,  whlcii  la  the 
particular  and  only  coiluHlon  Intended  to 
be  guarded  against.  If  the  general  nega- 
tiving of  collusion  does  not  include  aud 
certainly  negative  collusion  "  with  the  de- 
fendant," then  it  is  not  a  compliance  with 
statute.  We  think  that  It  does  not  nega- 
tive collusion  with  the  defendant.  A  roni- 
plaluant  migbt  lustlfy  a  general  denial  of 
collusion,  by  claiming  that  she  had  not 
colluded  with  her  father  or  brother  or 
son,  and  might  at  the  same  time  be  acting 
in  collnsion  with  her  husband.  No  room 
most  be  left  for  such  an  evasion.  This 
cnart  has  said  that  the  marriage  relation 
is  the  most  sacred  of  domestic  relatioas, 
and  the  legislature  has  plainly  expressed 
its  Intention  to  protect  this  sacred  rela- 
tion from  any  collusive  attack  by  the  bns- 
band  and  wife.  To  this  end  It  has  plainly 
required  a  written  affidavit  that  this  par- 
ticular collnsion  does  not  exist.  Again, 
the  affidavit  states  that  the  complaint  Is 
made  for  the  "purpose"  expressed  in  the 
bill,  instead  of  for  the  "cause"  expressed 
in  the  bin.  The  purposes  expressed  in  the 
bill  are  to  secure  a  divorce  and  alimony. 
The  causes  mentioned  in  the  bill  are  the 
grounds  for  divorce.  Code,  §  2452,  reijulres 
that  the  bill  shall  "set  forth  particularly 
and  specially  the  causes  of  the  complaint, 
with  circumstances  of  timeand  plare,  with 
reasonable  certainty."  The  affidavit  Is 
required  to  show  that  the  complaint  is 
made  for  thesecauses.  If  an  affidavit  that 
the  complaint  is  made  for  the  purposes 
expressed  In  the  bill  is  held  to  fulfill  tbisre- 
qulrenieut,  then  the  room  for  evasion  Is 
palpable,  and  this  part  of  the  affidavit 
would  be  useless.  Any  of  the  defects  In 
the  affidavit  above  considered  were  fatal 
in  the  court  below,  nnless  covered  by 
amendment. 

A  more  important  question,  however, 
is  whether  this  conrt  can  now  notice  these 
defects,  in  the  absence  of  any  action  on 
them  by  the  court  below.  It  is  qniteclear 
that  the  defendant  has  waived  his  right 
to  object  to  the  affidavit,  and,  so  far  as  be 
is  concerned,  the  objection  cannot  be 
made  hero  for  the  first  time.  But,  if  the 
afildavit  required  by  the  statute  Is  essen- 
tial to  the  jurisdiction  of  the  court,  then 
the  decree  of  the  chancellor  lias  been  pro- 
nocuced  in  a  cause  of  which  he  did  not 
have  Jurisdiction,  and  it  is  our  duty  tc 
dismNs  tbe  bill.  This  question  is  now  be- 
fore (he  court  for  the  first  time.  In  the 
case  of  Haclcnej  v.  Hackney,  9  Humph. 
4.53,  the  question  is  suggested  by  Judge 
McKiNKBT,  bnt  was  not  really  involved, 
and  was  not  decided,  in  tbecase  of  Stew- 
art V.  Stewart,  2  Swan,  591,  tbe  cause  of 
divorce  stated  in  the  bill  was  that  the  de- 


fendant bad  abandoned  her  husband's 
home  "without  any  Just  or  probable 
cause,"  and  it  was  not  stated  that  the 
abandonment  was  "willfui  and  mali- 
cious. "  The  conrt  held  that  no  cause  of  di- 
vorce was  stated,  and  that  all  proof  un- 
der such  an  averment  was  irrelevant  und 
oseless,  and  no  decree  for  divorce  could  bt 
made.  In  that  case  a  pro  eovfeaao  had 
been  taken  against  the  defendant,  and,  of 
course,  no  objection  to  the  detective  aver- 
ments of  the  petition  had  been  made  in 
the  court  below.  Assuming  that  the 
causes  of  divorce  are  stated  in  the  bill  be- 
fore us  with  sufficient  particularity,  still 
the  fact  remains  that  the  affidavit  is  sub- 
stantially defective,  and  the  qnestlon  is 
whether  tbe  court  below  could  take  Juris- 
diction of  a  divorce  bill  not  verified  by  the 
statutory  affidavit.  We  tbtnic  It  could 
not.  The  peace  and  happiness  of  society 
largely  depend  on  maintaining  the  mar- 
riage relation,  and  the  policy  of  the  state 
is  to  encourage  and  maintain  that  rela- 
tion. 

For  tbe  protection  of  society  against 
the  manifold  evils  that  would  necessarily 
follow  from  tbe  wanton  and  indiscriml- 
uate  severing  of  that  relation,  the  legisla- 
ture has  declared  that  divorceshall  not  bo 
granted  c-scept  for  certain  causes,  which 
are  distinctly  set  out  in  the  statute;  and 
has  prescribed  what  allegations  shall  be 
made  in  the  bill  or  petition  for  divorce, 
and  how  tbe  bill  or  petition  shall  be  veri- 
fied. All  of  these  requlrments  of  the  stat- 
ute are  forthe  benefit  of  the  parties.  They 
are  intended  to  guard  against  tbe  bad 
faith  and  collusion  of  the  parties.  The 
api>ll('atlon  must  show  a  clear  and  meri- 
torious case  under  the  statute  before 
the  court  can  take  jurisdiction  of  cause. 
The  statutory  affidavit  is  an  essential 
part  of  the  application,  and  without  it 
there  Is  no  jurisdiction.  The  affidavit  in 
this  case  Is  fatally  defective  in  substance, 
as  already  shown.  Tbe  result  is  tbat  tbe 
decree  of  the  chancellor  is  reversed,  and 
tbe  bill  dismissed,  with  costs. 


Strtgns  v.  Statb. 

{.Supreme  Court  of  Tennegaee.   Hov.  10, 1893.) 

Assault  with  Ixtent  to  Kilu 

1.  Code,  {  4026,  prescribing  the  punishment 
for  assault  with  intent  to  commit  murder,  does 
not  include  assault  with  intent  to  commit  invol- 
untary manslaughter,  and  a  conviction  of  the 
latter  offense,  under  an  indictment  charging  an 
assault  with  intent  to  commit  murder,  amounts 
to  an  acquittal  of  the  offense  charged  in  the  in- 
dictment, and  is  unauthorized  as  to  tbe  offense 
found  by  the  verdict. 

2.  There  is  no  such  offense  as  an  assault 
with  intent  to  commit  involuntary  manslaughter. 

Appeal  from  criminal  court  for  district 
of  Knox;  Jos.  W.  Snbed,  Judge. 

Defendant  was  convicted  of  an  attempt 
to  commit  involuntary  manslaughter,  and 
appeals.    Reversed. 

Chnrlea  Nelson  and  Horace  Foster,  for 
appellant.  O.  W.  Pickle,  Atty.  Gen.,  for 
tbe  State. 

8NODORA88,  J.  Stevens  was  indicted  for 
assault  with  intent  to  commit  murder  in 
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the  first  deKrre.  He  was  tried  and  louod 
Kuilty  of  an  "attempt  to  commit  iuvolnn- 
tary  manslaughter, "and  sentenced  to  one 
year's  Imprlsunuient  In  the  penitentiary. 
From  this  judgment  he  appealed  in  error. 
The  indictment  was  under  section  4t>:26  of 
the  Code,  and  the  conviction  ol  "attempt 
to  commit"  any  of  the  crimes  embraced  in 
it  was,  il  involuntary  manslaughter  is  in- 
cluded, authorized  by  section  5222  of  the 
Code.  The  section  nnder  which  the  Indict- 
ment was  tonnd  became  law  in  1829.  From 
that  date  to  1879  it  had  been  treated  by 
the  prufeBBion  and  the  courts  as  including 
but  one  felony,  embracing  the  intent  to 
commit  murder  In  the  first  degree;  but 
during  the  year  last  mentioned  It  was  held 
to  include  and  authorise  conviction  for 
assault  with  intent  to  commit  murder  in 
the  second  degree.  Smith  v.  ijtnte,  2  Lea, 
SI4. 

This  construction  has  ever  since  pre- 
vailed. In  the  Smith  Case  the  charge  of 
the  circuit  judge  was  to  the  effect  that  one 
•tber  felony— that  of  Intent  to  commit 
voluntary  manslaughter — was  included  In 
the  indictment,  but,  as  the  jury  returned  a 
verdict  of  guilty  of  assault  with  intent  to 
commit  murder  in  the  second  degree,  it  did 
not  become  necessary  to  say  in  that  case 
that  the  statute  did  include  assault  with 
intent  to  commit  voluntary  manslaugh- 
ter; but  the  result  must  embrace  that 
offense  upon  the  same  ground  the  statute 
was  held  to  Include  the  other.  It  had, 
five  years  befora,  been  held  that  an  indict- 
ment for  assault  with  Intent  to  commit 
manslaughter  was  good  under  another 
section  of  the  Code;  the  llluHtratioo  put 
by  the  court  to  Jastlty  the  construction 
being  on«  of  voluntary  manslaughter, 
though  no  distinction  was  made  In  terms 
between  voluntary  and  involuntary. 
Code,  S  4630;  State  v.  Willlnma,  5  Baxt. 
(65.  As  before  shown,  this  isan  Indictment 
under  section  4626,  and,  if  it  be  held  to  cov- 
er and  include  all  the  offenses  of  section 
i&iO,  neither  case  referred  to  settles  that 
there  is  such  an  offense  embraced  In  either 
section,  or  such  hu  offense  at  all  as  an  "as- 
sault with  Intent  to  commit  Involuntary 
manslaughter, "  and  we  hold  there  Is  no 
such  offense.  We  have  been  partlcalar  to 
note  and  limit  the  two  cases  cited  to  the 
precise  effect  of  each,  and  show  thnt  it  is 
not  necessary  to  disapprove  either  In 
arriving  at  our  present  conclusion.  We 
deem  it  proper  to  add,  however,  that  If 
they,  or  any  other  esse  heretofore  de<"ld- 
ed,  could  be  held  to  fairly  determine  the 
question  adversely  to  the  view  now  tak- 
en, such  case  is  expressly  dIsufBrmed  and 
overruled.  The  verdict  of  the  jury  In  this 
case  was  an  acquittal  of  all  the  felonies 
involved  In  the  Indictment,  as  though  it 
had  in  terms  been  that  defendant  was  not 
guilty  ol  assault  with  Intent  to  commit 
murder  In  the  first  or  second  degree  or 
voluntary  manslaughter.  It  follows  that 
so  much  only  of  the  verdict  as  specified  an 
offense  and  fixed  a  punishment  not  an- 
thorized  Is  invalid,  and  judgment  thereon 
erroneous.  The  judgment  Is  therefore  re- 
versed, and  the  case  remanded  for  further 
proceedings  and  trial  upon  the  mlsde- 
nieuiiors included  iuthelndictment.  Code, 
§022a. 


Vance  et  al.  t.  MoNabb  Coal  ft  Cokb  Co. 

ec  h/. 

{Supreme  Court  of  Tennessee.    Kov.  IT,  1893.) 

COBPORATIOXB  —  FaACDni.EfrT      OKOA.MZATIOS  — 

Transpek  op  Assets— Riouts  op  Cueditobs. 
1.  Whore  a  new  corporation  is  organized  by 
the  sanction  and  concurrence  of  the  officers  of 
another  corporation  for  the  express  purpose  of 
acquiring  its  property,  and  the  transfer  of  the 
property  is  accomplished  mainly  through  the  ef- 
forts of  such  officers,  who  in  the  mean  time 
have  become  directors  in  the  new  corporation, 
and  the  only  consideration  for  the  transfer  is  an 
agreement  by  the  new  corporation  to  issue  to 
the  old  a  small  part  of  its  stock,  the  transaction 
is  void  as  against  the  creditors  of  the  old  cor- 
poration. 

Z.  The  stock  so  issued  to  the  old  corpora- 
tion cannot  be  appropriated  by  shareholders  to 
the  detriment  of  creditors,  but  it  is  liable  for 
the  corporate  debts. 

Appeal  from  chancery  coort,  Hamilton 
county;  P.  B.  Mayfiblo,  Special  Chancel- 
lor. 

Bill  by  Vance  &  Klrby  and  others 
against  the  McNabbCoal  &CokeConipany 
and  others  to  set  aside  an  alleged  frand- 
ulent  conveyance  of  the  company's  prop- 
erty, and  wind  up  itsaftairsas  an  insolvent 
corporation.  From  the  decree  in  favor  of 
plaintiffs,  plaintiffs  and  defendant  the 
Consolidated  Coal  &  Iron  Company,  ap- 
peal. Decree  affirmed,  and  extended  so  as 
to  grant  further  relief  to  plaintiffs. 

U'hlte&  Murtla.tor  appellants.  Eakin 
(ft  Dickey,  for  appellees. 

CAI.OWKI.L.,  J.  Tills  hill  was  filed  by  tb» 
creditors  of  the  McNabb  Coal  A  Coke  Com- 
pany to  set  aside  an  alleged  fraudulent 
conveyance  of  its  property,  and  wind  ai> 
and  settle  its  affairs  as  an  insolvent  cor- 
poration. The  McNabb  Coal  &  Coke  Com- 
pany was  a  foreign  corporation,  much  in- 
debted, owning  large  property,  and  dolnir 
business  in  Tennessee.  For  the  purpose  of 
acquiring  title  to  that  property,  and  prob- 
ably at  the  instance  of  the  officers  of  that 
company,  another  corporation,  known  a» 
the  Consolidated  Coal  &  Iron  Company, 
ivas  chartered  In  this  state  on  tbe  22d  ut 
February,  1887:  and  on  the  same  day  the 
McNabb  Coal  &  Coke  Company  conveyed 
to  the  Consolidated  Coal  ft  Iron  Company 
about  lU.OUO  acres  of  its  lands,  they  beins 
the  greater  part  and  most  valuable  of  its 
property,  lor  the  recited  "consideration  of 
one  dollar,  and  other  valuable  considera- 
tions to  be  paid"  by  tbe  vendee.  The  min- 
utes of  a  certain  meeting  of  the  otfacers 
and  shareholders  of  the  eelling  coraptiny 
show  those  "other  valuable  considera- 
tions" to  have  been  the  promise  of  a  large 
share  of  paid-up  capital  stock  in  the  piir> 
chasing  company;  the  exact  contract  be- 
ing that  the  McNubb  Coal  &  Coke  Compa- 
ny should  receive  for  those  lands  "the  sum 
of  92,5UU,000,  payahle  in  stock  of  the  Con- 
solldutod  CodI  &  Iron  Company,  fully  paid 
up;  $1,000,000  of  said  stock  to  be  donated 
to  the  latter  company,  and  to  remain  In 
its  treasury,  and  be  sold  as  the  needs  or 
demands  of  tbe  company  might  require  in 
the  extension  of  its  business  and  the  hc- 
qulsitlon  of  other  lands;  f 200,000  of  said 
stock  to  be  donated  to  said  company,  to 
be  immediately  sold  for  equipping  said 
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lands  to  do  a  coal  baBluess;"  and.  Anally, 
that  «:{U0,000or8ald  stock  be'carrled  into 
the  treasury  oi"  parcbaain{;  company  "ae 
security  until  the  incumbrance"  on  said 
lands,  amounting  to  about  fl50,000.  sball 
b«  paid  and  canceled.  Tbougb  (ormally 
executed,  this  deed  waa  not  rejclatered  at 
once,  and  the  McNabb  Coal  &  Coke  Com- 
pany Hoems  to  have  remained  in  poHaea- 
alon  of  the  property  a  few  months  ufter  Its 
date.  Thereafter  the  McNubbCoal  &  Coke 
Company  made  an  option  contract  with 
J.  D.  MacNeale  and  £.  K.  Uouohue,  where- 
by It  agreed  to  sell  them  tbe^ame  16,(KM) 
acreti  of  land,  as  well  as  the  balance  ol  Its 
property,  real  and  personal,  and  also 
f  115,000  of  its  bonds,  then  ready  to  be  Is- 
sued and  put  on  the  market;  au<H<>r  all 
these  they  were  to  pay  the  McNabb  Coal 
&  Coke  Company  f60,0UU  in  money  and  a 
certain  amount  of  stook  In  a  newcorpora- 
tlon,  to  which  it  was  Intended  all  of  said 
realty  and  personalty  should  be  trans- 
ferred; and  they  were  also  to  pay  Into  the 
treasury  of  such  new  corporation  $20,000 
in  cash,  and  settle  a  mortgage  for  $35.00u 
on  one  of  the  tracts  of  land.  It  was  fur- 
ther stipulated  in  tbatcontrart  that  Mac- 
Neule  and  Donohue  should  give  as  a  bo- 
nne to  the  purchaser  of  the  9H»,000  of 
bonds  such  an  amount  of  the  stock  of  the 
prospective  corporation  as  they  saw  fit, 
not  to  exceeJ  92130,000.  Under  that  option 
they  sold  the  SU.3,000  of  bonds  to  C.  W. 
Short,  be  agreeing  to  pay  the  above-named 
sums  of  960.000,  f20,000,  and  935.000.  as 
they  bad  agreed  to  do.  And  on  the  con- 
tract with  Khort,  which  was  approved  by 
tbe  company, It  was  agreed  that  the ''new 
corporation"  contemplated  should  lusue 
91,00u,fl00  of  paid-up  capital  stock,— 9^200,- 
000  to  Short  as  br>nuH,  9200.000  to  Mac- 
Neale, 9200,000  to  Donuhue,  and  9-100.000 
to  the  McNabb  Coal  &  Cuke  Company  as 
part  of  the  purchase  price.  This  agree- 
ment was  reduced  to  writing,  and  signed 
on  the  4th  day  of  AugUHt,  1887.  It  was 
never  fnlly  carried  out.  The  "new  corpo- 
ration" had  in  view  was  never  organized, 
and  no  deed  was  ever  made  by  the  McNabb 
Ooal  &  Coke  Company  under  and  In  pur- 
saanee  of  tlie  option  contract. 

Abont  this  time  tbe  Consolidated  Coal 
A  Iron  Company  appears  on  tbe  scene 
again.  Manifestly  that  corporation  had 
been  organised  with  a  view  of  succeeding 
the  McNabb  Coal  &  Coke  Company  in  Its 
property  and  business,  and  upon  the  dis- 
tinct agreemeut  with  certain  gentlemen, 
who  signed  the  charter,  and  were  In  tbe 
first  board  of  directors,  that  they  would 
resign  from  the  directory  whenever  the 
real  promoters  of  the  enterprise  should  bo 
desire.  Accordingly  those  gentlemen  did 
resign  on  August  4, 1S87,  the  da.v  the  op- 
tion agreement  waa  finally  closed,  and  in 
their  stead,  at  tbe  same  meeting,  were 
elected  several  otber  directors,  among 
them  J.  D.  MacNeale,  E.  U.  Donohue,  W. 
B.  Baniett.  and  G.  N.  Leighton;  the  first 
two  being  the  sume  persons  who  bad  ob- 
tained tbe  option  contract  from  the  Mc- 
Nabb Coal  i  Coke  Company,  and  the  lat- 
ter two  being  president  and  general  man- 
ager, respectively,  of  that  corporation. 
F.  J.  Mitchell,  who  was  secretary  of  both 
corporations,  was  present  at  that  meet- 


ing, and  recorded  Its  action.  On  the  Cth 
day  of  August.  1887,  O.  N.  Leighton  and 
another  turned  the  whole  of  the  property 
of  tbe  McNabb  Coal  &  Coke  Company  over 
to  the  said  MacNeale  and  Donohue  for  the 
Consolidated  Coal  &  Iron  C^ompany,  and 
six  days  later  the  deed  that  was  executed 
on  the  22d  day  of  February,  1887,  was  filed 
for  registration.  On  the  19th  day  of  An- 
gast,  1887,  U.  N.  Leighton.for  the  McNabb 
Coal  &  Coke  Company,  submitted  a  prop- 
osition as  follows:  "The  Cunsolldatei) 
Coai  &  Iron  Company— Dear  Hirs:  Re- 
ferring to  a  proposition  made  by  the  Mc- 
Nabb Coal  &  Cuke  Company  through  me, 
on  February  23, 1887,  and  accepted  by  you, 
and  subaeqnently  carried  out  In  part,  1 
desire  on  behalf  of  the  McNabb  Coal  & 
Cuke  Company  to  propose  certain  modifi- 
cations. The  deed  for  tbe  two  parts  re- 
ferred  to  in  said  proposition,  to  wit,  the 
11. SCO-acres  tract  •  •  •  and  the  4,239- 
acres  tract,  *  *  *.  has  iteen  delivered 
to  yon.  and  I  propose  that  tbe  Interest  of 
the  McNabb  Company  in  the  2,891  acrea 
tract,  known  as  the  'McNabb  Tract,'  and 
tbe  interest  of  the  McNubb  Company  In 
the  Florence  Coal,  Coke  &  Iron  Company, 
shall  be  transferred  to  you.  In  payment 
therefor  and  lor  tbe  two  tracts  as  above, 
all  the  stock  of  the  Consolidated  (^oal  & 
Iron  Company  shall  be  issued  to  me,  being 
92,500.000  of  said  stock,  of  which  91,600,000- 
shail  be  by  me  carried  back  Into  tbe  treas- 
ury of  the  Consolidated  Coal  &  Iron  Com- 
pany, 9200,000  shall  be  by  me  assigned  and 
transferred  to  C.  W.  Short,  9200.000  to  J. 
D.  MacNeale,  and  9200.000  to  B.  B.  Donohue ; 
9400,000  of  said  sto<>k  shall  remain  in  the 
treasury  of  the  company  for  the  benefit  of 
tbe  parties-interested  in  tbe  McNabb  Com- 
pany, In  accordance  witb  the  terms  agreed 
upon  by  the  said  McNabb  Company  and 
the  terms  of  a  contract  entered  Into  be- 
tween tbe  McNabb  Company,  J.  D.  Mac- 
Neale, and  E.  R.  Donohue,  to  be  Issued 
in  the  futnre  In  accordance  with  Instruc- 
tions to  be  received  from  tbe  McNabb 
Company.  Said  stock  shall  he  paid  stock, 
and  the  transfer  of  the  McNabb  tract  shall 
include  all  improvements,  steamboats, 
barges,  stock  of  goods,  and  property  of 
all  sorts  belonging  to  the  McNahh  Com- 
pany in  the  states  of  Tennessee  and  Ala- 
bama." At  a  meeting  of  the  directors  of 
the  Consolidated  Coal  &  Iron  Company  on 
the  6th  day  of  September,  1887,  "on  mo- 
tion of  C.  W. Short,  seconded  by  J.  D.  Mac- 
Neale, the  foregoing  proposition  was  ac- 
cepted by  the  following  vote:  E.  R.  Don- 
ohue, aye;  C.  W.  Short,  aye;  S.  W. 
Price,  aye;  a.  N.  Leighton.  •  •  •  ;  w. 
B.  Burnett,  aye;  J.  D.  MacNeale,  aye." 
Soon  the  Consolidated  Coal  &  Iron  Com- 
pany waa  stocked  at  92,600,000,  and  the 
shares  of  stock  were  issued  as  provided  in 
Leighton's  last  proposition,  except  tbe 
9400,000  of  stock  belonging  to  the  McNabb 
Coal  &  Coke  Company  were  issued  to  the 
individuals  owning  stock  in  that  com- 
pany. Short  complied  with  his  part  of 
the  option  agreement, except  that.  Instead 
of  paying  920,000  into  the  treasury  of  a  new 
corporation  to  be  thereafter  organised,  he- 
paid  that  sura  into  the  treasury  of  the  pre- 
viously existing  Consolidated  Coal  &  Iron 
Company,  to  be  by  it  used  as  a  part  of  its 
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working  capita).  He  settled  the  mort- 
gage tor  935,000,  and  paid  f 60,000  to  tlieMc- 
Nabb  Coal  &  Coke  Company,  as  lie  bad 
-aRreed  to  do,  and  that  company  seems  to 
bare  nsed  the  same  la  the  payment  of 
-debts.  The  Connolidated  Coal  &  Iron 
■Company,  on  tlie  uth  day  of  March,  188K, 
mortgaged  all  ot  its  real  estate  tu  the 
Farmers'  Loan  A  Trust  Company  of  New 
Tork  city,  to  secure  an  issue  uf  fSOO.OOO  ot 
4>ond8.  On  the  22d  ot  March.  1H90,  these 
■complainants, on  bebalt  of  themselves  and 
other  creditors  of  tbeMcNabb  Coal  A  Coke 
'Company,  Bled  tbis  attachment  and  In- 
junction bill  against  that  company  and 
the  Consolidated  Coal  &  Iron  Company, 
•and  various  officers  and  shareholders  in 
that  company,  for  the  purjioses  stated  in 
the  opening  sentence  of  this  opinion,  and 
(or  other  purposes  coilaterul  thereto. 

The  facts  hereinbefore  recited,  and  many 
'Other  tacts  not  necessary  to  be  mentioned, 
were  disclosed  in  great  detail  by  the  an- 
swers of  the  defendants,  and  by  proof  in- 
troduced on  the  trial  before  the  chancery 
<oart.  The  chancellor  correctly  adjudged 
that  the  McNabb  Coal  &  Coke  Company 
was  indebted  to  various  creditors  in  sep- 
arate sums,  aggregating  $4,308.92,  for 
which  execution  was  awarded.  He  fur- 
ther adjudged  that  |20,000  paid  to  the 
^Consolidated  Coal  &  Iron  Company  by  C. 
W.  Short  was  an  asset  of  the  McNabb 
4}oal  &  Coke  Company,  for  which  the  for- 
mer company  should  account  to  thecredlt- 
ors  of  the  other  company,  iind  upon  that 
ground  he  further  adjudged  that  the  said 
vredltors  of  the  McNabb  C^oal  &  Coke 
Company  recover  of  the  Consolidated  Coal 
•&  Iron  Company  the  said  sum  ot  $4,858.92, 
and  awarded  execution.  For  a  time  aU 
parties  acquiesced  in  that  decree:  but, 
alter  execution  was  Issued  and  returned 
fnillH  boon,  the  complainants  and  then 
the  Consolidated  Coal  &  Iron  Company 
-■ued  out  writs  of  error,  and  brought  the 
cause  to  thin  court.  It  is  perfectly  obvi- 
ous that  the  decree  is  appropriate,  and 
rested  on  sound  reason,  as  far  as  It  goes. 
The  $20,000  paid  by  Short  to  the  Cunsoli- 
dated  < Coal  &  Iron  Company  was  part  ot 
the  consideration  due  from  him  to  the 
McNabb  Coal  &  Iron  Company  forlts  9115,- 
OOO  of  bonds  purchased  by  hloi ;  and,  as  a 
consequence,  the  Consolidated  Coal  &  Iron 
■Company  had  no  legal  right  tothemoney. 
Its  receipt  and  holding  of  the  money,  un- 
der whatever  claim  or  pretense,  was  in  le- 
gal contemplation  for  the  use  of  the  true 
-owner,  the  McNabb  Coal&  Iron  Company. 
By  taking  the  money  Into  its  treasury, 
the  Consolidated  Coal  &  Iron  Company 
't)ecame,  as  it  were,  a  trustee  in  Its  own 
wrong  tor  the  lieneflt  of  the  creditors  ot 
the  McNabb  Coal  &  Coke  Company,  and 
in  that  capacity  it  must  be  held  responsi- 
ble in  a  court  of  equity.  It  Is  quite  as 
■clear  that  the  chancellor  did  not  go  far 
-enough  In  the  measure  ot  ri'llef  granted. 
By  every  rule  of  law  and  equity  the  $400.- 
-000  ot  capital  stock  issued  by  the  Consoli- 
■dated  Coal  &  Iron  Company  to  the  share- 
holders of  the  McNabb  Coal  &  Coke  Com- 
pany belonged  to  the  lotter  company  in 
'Its  corporate  capacity  as  assets  for  the 
'benefit  of  Its  creditors  In  the  flrstlnstanre. 
Tliat  stock   was  the  only  consideration 


actually  passing  from  the  purchasing  to 
the  selling  company  for  its  property,  and 
could  not  rightfully  be  appropriated  by 
shareholders,  as  was  done,  to  the  detri- 
ment of  creditors.  The  consideration  ol 
the  deed  of  February  22, 1887,  though  that 
deed  did  not  coverall  the  property,  was,  as 
has  already  been  seen.not  less  than  $1,000,- 
OOO  of  paid-up  capital  stock  to  be  Issued 
to  the  McNabb  <'oal  &  Coke  Company. 
The  option  contract  made 'with  McNeale 
and  Donohue  some  five  or  six  months  la- 
ter recited  that  $400,000  of  the  capital 
stock  In  the  proposed  "new  corporation* 
should  be  Usued  to  the  McNabb  Conl  St 
Coke  Company  as  part  of  the  purchase 
price,  and  by  the  final  proposition,  under 
which  the  Consolidated  Coal  A  Iron  Com- 
pany claim  lo  have  acqulrt>d  the  whole 
property,  the  $400,000  of  stock  provided 
''for  the  benefit,  ot  the  parties  interested 
In  the  McNnbb  Company"  was  to  be  held 
"in  accordance  with  the  terras  agreed  up- 
on" by  the  parties  to  the  option  contract, 
which,  as  Just  seen,  recited  that  It  should 
goto  the^MuNabb  Coal  &  Coke  Compa- 
ny as  part  ol  the  purchase  price."  Tlien. 
treating  the  sale  and  purchase  of  theprop- 
erty  as  In  every  way  legitimate  and  bind- 
ing, the  $400,000  of  stock  was  a  part  of  the 
price  paid,  and,  as  such,  belonged  prima- 
rily to  the  selling  company,  and  not  tu 
its  shareholders,  as  such.  Therefore  the 
persons  receiving  ond  appropriating  that 
stock  were  guilty  of  a  conversion,  and 
thereby  became  imllvldually  responsible  to 
the  creditors  of  the  McNabb  Coal  &  Coke 
Company,  each  for  the  value  of  the  shares 
taken  by  him.  Curran  v.  State,  15  How. 
805;  2  Story,  Bq.  Jur.  §  12.52,  and  other 
authorities  tberecited.  Butcomplalnants 
are  entitled  to  more  comprehensive  relief 
than  any  yet  mentioned.  The  deed  an<t 
other  contracts  by  which  the  McNahb 
Coal  &  Coke  Company  undertook  to  pass 
the  title  to  all  its  property  to  the  Con- 
solidated Coal  &  Iron  Company  are  fraud- 
ulent and  void  as  against  creditors  ot  the 
former  company.  The  Consolidated  Coal 
A  Iron  Company  was  organized  by  the 
sanction  and  concurrrence.  It  not  solely 
at  the  instance,  of  the  officers  of  the  Mc- 
Nabb Coal  &  Coke  Company,  for  the  ex- 
press and  single  purpose  of  acquiring  the 
latter's  property ;  anil  the  tranHitlon  was 
soon  acconrplished,  mainly  through  the 
efforts  of  those  same  ofticers,  who,  in  the 
mean  time,  had  become  directors  in  the 
other  company.  Moreover,  the  Consoli- 
dated Coal  &  Iron  Company  did  not  pay 
or  assume  to  pay  anything  for  all  tills 
valuable  property  save  the  nominal  con- 
sideration ol  one  dollar.  True.lt  bound  it- 
self to  issue  a  small  part  of  Its  stock  to 
the  McNabb  Coal  A  Coke  Company,  bat 
that,  under  the  facts  of  this  case,  did  nut 
constitute  a  valid  consideration,  or  relieve 
the  transfer  of  the  first  Imputation  ot 
fraud;  for  the  only  basis  of  its  stock  was 
the  property  received  from  the  McNabb 
Coal  &  Coke  Company.  That  stock  bad 
nothing  else  to  rest  upon  or  to  give  it- 
value.  From  no  other  source  did  the 
Consolidated  Coal  A  Iron  Company  re- 
ceive a  dollar  ot  capital,  either  in  money 
or  property.  At  b^st  it  Is  but  an  effort 
to  make  a    sale  whereby  the    purchase 
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price  l8  to  be  paid  bjr  a  retnrD  to  tbo  sell- 
er of  a  Hmall  part  ol  the  property  sold,  and 
tbe  bnyer  la  to  retain  the  larger  part, 
and  pay  nothing  for  It.  The  president  of 
the  McNabb  Coal  &'  Coke  Company  saya 
tbe  consideration  received  by  that  compa- 
ny for  Ita  property  was  tbe  different  sumB 
of  $60,000,  $85,000,  and  $2u,000,  paid  hy  C. 
W.  Short.  But  that  cannot  be  ao—Ftnt, 
beeauae  the  deed  wati  executed  long  be- 
fore be  paid  those  auma,  and  upon  an  en- 
tirely different  conalderation ;  and,  8ec- 
ontlly,  becanse  he  made  thoae  payments 
as  tbe  conaideratlon  for  the  $115,000  of 
bonds  porchaaed  by  him.  Tbe  only  con- 
nection thoae  payments  bad  with  the  sale 
of  property  to  the  Consolidated  Coal  k. 
Iron  Company  Ilea  in  tbe  fact  that  he  re- 
ceived of  that  corapany'a  atock  a  bonuti  of 
$200,000  by  previoas  agreement  with  Mac- 
Neale  and  Donohne  aa  owner  of  an  option, 
which  was  never  made  available,  except 
aa  to  tbe  aale  of  the  bonds.  The  truth  la 
that  by  a  aerlea  of  anoaual  oftera  and 
agreenienta  one  corporation,  while  large- 
ly indebted,  and  without  providing  for  its 
creditors,  has,  without  a  valid  conaidera- 
tlon, denuded  Itaelf  of  all  Ita  property,  and 
vested  tbe  aame  in  another  corporation, 
conceived  and  brought  Into  existence  tor 
tite  Hole  purpose  of  auch  ancceMHorHhIp. 
A  transaction  of  that  kiud  will  not  stand 
for  a  moment  against  vredltora  of  tbe 
former  corporation:  but  they  may  follow 
and  sabject  tbe  property  In  the  hands  of 
the  latter  corporation,  tbe  same  aa  If  no 
transfer  had  been  made.  Only  the  rights 
'Of  subsequent  Innocent  purchasers  for 
value  can  intervene,  and  prevent  that  re- 
sult. This  is  a  familiar  principle  of  law 
witb  reference  to  fraudulent  conveyances, 
-applicable  to  corporations  and  indivldnala 
alike.  "Corpnratlona  cannot,  any  more 
than  Individ uala,  relieve  their  pro|)erty 
from  the  payment  of  debts,  except  by  a 
sale  and  transfer  In  good  faith  and  for  a 
foil  conaideratlon."  Rorke  v.  Thomas,  50 
N.  Y.  663;  Railway  Co.  v.  Ham,  114  U.  8. 
504,  5  »up.  Ct.  Rep.  lOHl ;  2  Mor.  Priv.  Corp. 
<2d  Ed.)  8  789.  "Equity  regards  the  prop- 
erty of  a  corporation  mn  held  in  trust  for 
tbe  payment  of  the  debts  ol  tbe  corpora- 
tion, and  recognizee  the  right  of  creditors 
to  pursue  It  Into  whosoever'a  poaaeaalon 
it  may  Ije  tranaferred,  unleaa  it  baa  paaaed 
into  the  handa  of  a  bona  Htle  purchaser." 
Railroad  Co.  v.  Howard,  7  Wall.  409;  Cor- 
ran  v.  State.  15  How.S07;  Qrubam  v.  Rail- 
road Co.,  102  n.  8. 161;  2  Story,  Eq.  Jur.  § 
1252;  Wait,  Insol.  Corp.  §§  150,  ISO;  2  Mor. 
Priv.  Corp.  §  789;  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Third  Na  t.  Bank,  134  U.  S.  287, 10  Sup. 
Ct.  Rep.  550.  In  Uibernia  Ina.  Co.  v.  St. 
Louis  &.  N.  O.  Tranap.  Co.  the  court,  as 
ourrectly  stated  In  the  headnote,hcld  that 
"equity  vtrlll  not  permit  tbe  stockholders 
in  one  corporation  to  organize  another, 
and  transfer  all  tbe  corporate  property  of 
the  former  to  the  latter,  without  paying 
all  the  corporate  debts;"  and  that, 
'wberever  a  transfer  Is  made,  the  obliga- 
tions of  the  old  corporation  may  be  en- 
loreed  against  tbe  new  to  tbe  extent  of 
tbe  assets  reeeived  byit. "  18  Fed.  Rep. 
hVi.  Ic  another  case,  where  It  appeared 
that  no  frflud  waa  intended  by  either  par- 
ty, the  court  held  that  "a  new  corpora- 


tion, whieb  takes  aa  owner  all  tbe  proper- 
ty and  assets  of  an  old  corporation, 
(which  is  dissolved  without  providing  for 
all  its  debts,)  most  pay  the  debts  of  tbe 
old  corporation,  at  least  to  tbe  amount 
of  tbe  assets  converted."  Brum  v.  In- 
surance Co.,  16  Fed.  Rep.  140.  Though  the 
transfer  of  Its  property  by  the  McNabb 
Coal  &  Coke  Company  was  inoperative 
and  void  as  tocomplainants,  they  are  not 
entitled  to  a  sale  under  their  attachment, 
because  the  proof  discloses  tbe  existence  of 
a  mortgage  upon  the  attached  property 
prior  In  date  to  tbe  filing  of  tbe  bill,  and 
the  mortgagee  Is  not  before  tbe  court. 
The  validity  of  the  mortgage  is  not  im- 
peached in  the  bill.  In  tact  its  existence 
seems  not  to  have  been  known  to  com- 
plainants until  disclosed  In  the  proof;  and 
they  did  not  thpn  attack  it  by  amendment, 
as  they  might  have  done  upon  proper 
ground.  Complainants  may  elect  to  rat- 
ify the  transfer  of  Its  property  by  the  Mc- 
Nabb Coal  &  Coke  Company,  and  recover 
the  value  of  the  $400,000  of  stock  from  the 
persons  receiving  It,  or  they  may  avuld 
the  transfer  altogether,  and  pursue  tbe 
property  or  Its  proceeds  In  the  handa  of 
tlie  Conaolldated  Coal  &  Iron  Company, 
aubject  to  any  rights  that  may  have  been 
acquired  by  subsequent  bona  tide  pnr- 
chaaers  for  value.  Enter  decree  in  ac- 
cordance with  tlilH  opinion,  and  allow  60 
days  for  defendants  to  pay  into  this  court 
tbe  amount  ol  debts  adjudged,  with  In- 
terest and  costs.  If  anch  payment  abould 
not  be  made,  tbe  cauae  will  be  remanded 
for  further  appropriate  proceedings. 


Bdckbyb  Marblk  Si  Frerstonb  Co.  t. 

Harvky. 
(Supreme  Court  of  Tennesiee.    Oct  81, 1898.) 

CoKrORATIOXS— PVBOHASS  OF  BtOOK  BT  AMOTBBB 

CottPORATiOJi— Ultra  Virbh. 
The  purchage  by  a  foreign  conioration  ot 
the  stock  of  a  domestic  corporation,  for  the  pur- 
pose of  controllinf;  it,  is  ultra  vires  and  void, 
though  they  are  engaged  in  a  similar  business; 
anil  in  an  action  by  the  foreign  company  to  re- 
cover half  of  a  debt  of  the  domestic  company, 
which  plaintiff  was  obliged  to  pay  to  protect 
the  property  of  such  company,  brought  against 
the  president  of  the  domestic  company,  who  had 
agreed,  in  consideration  of  the  price  paid  for 
the  stoclc.  to  discliargc  one  half  of  the  debts  of 
the  domestic  company,  defendant  is  not  estopped 
to  set  up  the  invalidity  of  the  contract,  thou^ 
he  received  the  benefits  of  it. 

Appeal  from  chancery  court,  Knox  coun- 
ty; Henry  R.  Oibson,  Chancellor. 

Bill  in  equity  by  the  Buckeye  Marble  St 
Freeatone  Company  against  Jamea  W. 
Harvey.  Tbe  bill  waa  dismisaed,  and 
plaintiff  appeals.    Affirmed 

Oreeu  &  Shields,  for  appellant.  W.  C. 
Kaln,  for  appellee. 

Ltjkton,  J.  The  complainant  Is  an  Oblo 
corporation,  and  was  organized,  under 
tbe  general  incorporation  law  of  that 
state,  "for  the  purpose  of  cutting,  dreas- 
ing,  manufacturing,  selling,  and  diapoaing 
nf  marble,  atone,  slate,  granite,  and  other 
substances,  with  such  other  incidental 
and  necessary  powers  essential  tocarrying 
on  said  business."    This  company,  with 


Digitized  by 


Google 


128 


SOUIHWESTEBIT  B£FOBT£B,  Vou  20. 


(Tenn. 


tt8  place  of  basineBB  in  Cincinnati,  Oiilo, 
haa  acquired  the  entire  Issues  ot  shares 
made  by  a  Tennessee  corpuratton  ensafced 
in  a  similar  basineds,  and  under  a  siaiilar 
charter,  and  known  as  the  McMillan 
Marble  Company.  Its  last  acquisition 
o(  shares  was  under  a  contract  with  the 
defendant,  who  was  predident  of  the  Ten- 
nessee company,  and  who  owned  at  the 
time  of  the  sale  25  Hhareu,  being  one  half 
of  the  entire  stock  of  the  company.  These 
shares  he  conveyed  to  a  trustee  selected 
by  the  parchasins;  corporation,  fur  its  use 
and  beneAt.  The  consideration  tor  the 
sale  was  the  payment  ot  f6.000,  the  de- 
fendant assumliiK  and  SKreelnR  to  person- 
ally pay  and  discharge  one  half  ot  all  lia- 
bility which  might  be  fixed  upon  the  Mc- 
Millan Marble  Company  as  a  result  of  cer- 
tain suits  against  that  company  then 
pending  in  the  courts  ot  this  state.  The 
bill  alleges,  and  the  evi<lence  establishes, 
that  tne  complainant  company  has  been 
compelled,  in  order  to  protect  the  prop- 
erty of  the  McMillan  Marble  Company,  to 
pay  out  about  the  sum  of  f3,(XiU  In  the 
settlement  and  satisfaction  of  the  claims 
In  suit  at  time  ot  its  contract  with  defend- 
ant. The  relief  sought  is  a  decree  against 
defendant  for  one  halt  this  sum,  being  the 
proportion  he  agreed  to  pay  under  the 
agreement  of  sale.  The  defense  is  that 
the  contract  of  sale  to  the  complainant 
company  was  unlawtnl  and  void,— that  is 
to  say,  that  the  purchase  of  these  shares 
was  outside  the  object  of  its  creation,  as 
detine<l  la  its  charter,  and  is  therefore  such 
a  contract  as  is  not  only  voidable,  but 
wholly  void,  and  of  no  legal  effect ;  that  it 
is  not  a  case  ot  exceBsive  use  of  power 
granted,  but  that  no  power  whatever  was 
conferred  to  deal  in  or  hold  the  shares  of 
another  corporation;  that  the  suit  is  one 
upiin  a  void  contract,  and  In  furtherance 
of  it,  and  it  should  not  be  entertained  'by 
a  court  of  law  and  equity. 

"The  rule  in  the  United  States  Is."  says 
Mr.  Green,  the  American  editor  of  Brice's 
Ultra  Vires,  "that  a  corporation  cannot 
become  a  stockholder  in  anothpr  corpo- 
ration unless  by  power  specially  granted 
by  its  charter  or  necessarily  implied  in  it." 
Green's  Brlce,  Ultra  Vires,  91,  note  b,  and 
American  cases  cited.  "A  corporation  has 
no  Implied  right  to  purchase  shares  in 
another  company  tor  the  purpose  of  con- 
truiliug  Its  management,  nor  may  a  cor. 
poration  hold  shares  In  another  company 
as  an  investment,  unless  this  be  the  usual 
method  ot  carrying  on  its  proper  busi- 
ness. A  corporation  must  carry  on  its 
business  by  its  own  agents,  and  not 
through  tlie  agency  ot  another  corpora- 
tion. It  is  clear,  also,  that  a  corporation 
baa  nolmplied  right  to  speculate Insharea, 
unless  this  be  the  kind  ot  business  for 
which  the  company  was  founded. "  1  Mor. 
Prlv.  Corp.  §  431.  The  evidence  shows 
that  tbe  declared  purpose  of  complainant 
in  buying  In  the  shares  held  l>y  tbe  defend- 
ant was  to  enable  It  to  manage  and  con- 
trol the  business  of  the  Tennessee  com- 
pany in  the  interest  of  tbe  Ohio  company. 
There  is  no  pretense  that  It  had  any  ex- 
press power  to  purchase  shares  in  another 
company,  and  it  is  too  clear  to  need  argu- 
ment or  further  citation  of  authority  that 


it  bad  no  implied  authority  to  purchase 
and  bold  shares,  either  in  its  own  name  or 
in  that  ot  a  trustee,  tor  the  purpose  of 
controlling  another  corporation.  That 
these  corporations  were  engaged  in  a  sim- 
ilar business  does  not  help  tlie  case.  Tbe 
purpose  and  Intent  in  granting  a  charter 
is  that  tbe  corporation  shall  carry  on  Its 
business  through  its  own  agents,  and  not 
through  the  agency  of  another  corpora- 
tion. The  public  policy  ot  this  state  will 
not  permit  the  control  of  one  corporation 
by  another.  Especially  is  this  true  when 
a  foreign  corporation  thus  undertakes  to 
control  and  swallow  up  a  domestic  com- 
pany. Snch  control  ot  one  corporation 
by  another  in  a  like  business  is  unlawful, 
as  tending  to  monopoly.  The  result  Is 
that  this  purchase  of  shares  for  the  ex- 
press object  of  controlling  and  managing 
another  corporation  was  ultra  vires,  and 
therefore  nnlawfui  and  void.  Being  voiii, 
it  was  of  no  legal  effect,  and  no  rights  re. 
suit  from  it,  enforceable  by  or  through  the 
courts  of  this  state,  when  such  aid  is  in- 
Tokeil  Inlurtberanceof  thennlawtnl  agree- 
ment. 

But  it  has  been  Insisted  very  earneatiy 
by  the  able  and  learned  counsel  for  com- 
plninant  that,  when  the  contract  bad 
been  fully  executed  by  the  plalntllf,  the 
defendant  should  not  be  permitted  to 
invoke  such  defense  to  a  suit  brought  to 
compel  performance:  that  to  permit  ancb 
a  defense  would  work  injustice,  and  en- 
able defendant  to  repudiate  his  liability 
while  holding  onto  the  price  he  haa  re- 
ceived. There  are  cases  where,  the  con- 
tract being  fully  executed  on  both  sides, 
the  court,  in  the  interest  of  justice,  haa  re- 
fused to  aid  either  In  obtaining  a  rescis- 
sion. Arms  Co.  v.  Barlow,  63  N.  T.  62.  is 
one  of  this  class.  So  tliere  are  cases 
where  the  defense  of  altra  vims  has  nut 
been  entertained  when  the  detect  was  In 
the  mode  of  executing  the  contract  or 
in  the  power  ot  the  agent.  8o  there  are 
many  cases  holding  the  party  relying 
upon  the  defense  ot  nitra  vires  to  an  ac- 
countaliillty  tor  the  benefit  received. 
Oreeu's  Brice,  Ultra  Vires, 717,  and  note  at 
end  ot  chapter.  Again,  there  are  cases 
where  tbe  courts  have  refused  to  enter- 
tain BDlts  to  recover  property  from  cor- 
porations which  Is  held  in  excess  of  char- 
ter capacity.  In  such  cases  tlie  cuurts 
have  held  that  the  defect  In  the  power 
could  not  be  set  up  in  a  collateral  way, 
and  that  the  state  only  could  complain 
ot  such  violation.  To  this  effect  were 
our  own  cases  of  Barrow  v.  Turnpike  Co.. 
9  Humph.  303,  and  Heiskell  v.  Lodge,  H7 
Tenn.  06S,  US.  W.  Uep.  823.  The  ques- 
tion here  is  not  like  any  ot  these.  The 
complainant  sues  upon  its  contract,  and 
in  atfirmnnce  of  it  seeks  to  have  the  de- 
fendant perform  an  agreement  which 
sprung  from  and  was  collateral  to  It.  It 
has  received  tbe  shares  it  purcbased,  nnd 
holds  onto  them.  It  simply  asks  that  the 
defendant  be  further  compelled  to  per- 
form Its  contract,  by  contributing,  in  ac- 
cordance with  his  agreement,  his  propor- 
tion of  the  llabilit.v  paid  olt  by  complain- 
ant in  protection  of  the  property  of  th<t 
McMillan  Marble  Company.  The  suit  is 
clearly  in  tnrthernnce  of  the  original  un- 
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lawlal  and  voM  coDtrart.  Tbat  tbe  con- 
tract has  b«<>n  executed  hj  the  plalntitl 
clues  not  make  it  lawful,  or  entitle  it  to  an 
enforcement  of  it.  Tliln  proposition  was 
▼ery  plainly  pnt  in  PlttsburKb,  C.  &  St. 
L.  Hy.  Co.  T.  Keolcuk  &  H.  Bridge  Co., 
where  It  wan  stated,  as  a  result  of  all  the 
preriooa  di«cussionR  of  that  court  upon 
thlssobject,  that  "a  contract  made  by  a 
corporatitm,  which  Is  nnlawful  and  vuid, 
because  beyond  the  scope  of  its  corporate 
powers,  does  not,  hy  being  carried  Into 
etteet.  become  la wful  and  valid;  but  the 
proper  reme<ly  of  tbe  party  BKKrIeved  Is 
by  diHalHrmIng  tbe  contract,  and  aning 
to  recover,  as  on  a  qinintum  meruit,  the 
value  of  what  the  defendant  has  actually 
received."  131  V.  H.  3S9.9  Sup.Ct.Rep.770. 
The  case  of  Central  Trnnsp.  Co.  v.  Pull- 
man's Palace  Car.  Co. is  an  exceedingly  In- 
tereHtlng  case,  as  It  involved  a  considera- 
tion of  the  circurastances  under  which  a 
defendant  may  interpose  the  defense  of 
nltrn  vires,  notwithstanding  full  perform- 
ance by  tbe  plaintiff.  Jn  that  case  tbe 
Central  Transportation  Company  had 
leased  and  transferred  all  Its  property  of 
every  kind  to  the  defendant  company, 
which  WHS  engaged  in  a  similar  and  com- 
petitive business.  The  lessee  company  un- 
dertook to  pay  all  o'  the  debts  of  the 
lessorcompany,  and  to  pay  to  It  annnally 
tbe  sum  of  ;(2ti4,000  for  a  term  of  99  years. 
Possession  was  taken,  and  the  install- 
ments paid  for  a  number  of  years.  Tbe 
anit  was  for  a  part  of  the  installment  for 
the  last  year  before  suit.  The  dofense  of 
altm  vires  was  Interposed  and  sustained. 
The  court  held  that  the  sale  was  unau- 
thorized and  in  excess  of  the  power  of  the 
selling  company.  It  was  urged  for  the 
plaintiff,  as  In  this,  tbat  even  if  the  con- 
tract was  void,  because  ultra  vlrea  and 
against  public  policy,  yet  that  having 
been  fully  executed  on  the  part  of  the 
plaintiff,  and  the  benefits  of  It  received  by 
the  defendant  for  the  period  covered  by 
Its  duration,  the  defendant  was  estopped 
to  set  up  the  invalidity  of  the  contract  as 
a  defense  to  an  tiction  to  recover  the  com- 
pensation agreed  on  for  that  perlnd. 
After  reviewing  Its  own  decision  on  this 
branch  of  the  case,  the  court  said:  "The 
view  which  the  court  has  taken  of  the 
question  presented  by  this  branch  of  the 
case,  and  the  only  view  which  anpears  to 
us  consistent  with  legal  principles,  )s  as 
follows:  A  contract  of  a  corporation, 
which  ia  ultrn  vires,  in  the  proper  sense, 
that  is  to  say,  outside  the  object  of  its 
creation,  as  defined  in  the  law  of  Its  or- 
ganization, and  therefore  beyond  the 
powers  conferred  upon  It  by  the  legislature, 
is  not  vo'dahle  only,  but  wholly  void,  and 
of  no  legal  effect.  The  objection  to  the 
contract  is  not  merely  tbat  the  corpora- 
tion ought  not  to  have  made  it  but  that 
It  could  not  make  It.  The  contract  can- 
not be  ratified  by  either  party,  because  It 
could  not  have  been  authorized  by  either. 
No  performance  on  either  side  can  give 
the  unlawful  contract  any  validity,  or  be 
tlie  foundation  of  any   right   of  action 


apon  It.  When  a  corporation  is  acting 
within  tbe  general  scope  of  tbe  powers  con- 
ferred upon  it  by  the  legislature,  tbe  corpo- 
ration, ns  well  as  personscontractlng  with 
it,  may  be  estopped  to  deny  that  it  has  com- 
piled with  the  legal  formalities  which  are 
prerequisite  toits  existence  or  to  ita  action, 
because  such  requisites  might  in  fact  have 
been  complied  with.  But  when  tbe  con- 
tract is  beyond  the  powers  conferred 
upon  it  by  existing  law,  neither  the  cor- 
poration, nor  thn  other  party  to  the 
contract,  can  be  estopped  by  assenting 
to  it,  or  by  acting  upon  it,  to  show 
that  it  was  prohibited  by  those  laws. 
*  *  *  A  contract  ultra  virea  being  un- 
lawful and  void,  not  because  It  is  in 
Itself  immoral,  but  because  the  corpora- 
tion, by  the  law  of  ita  creation,  is  incapa- 
ble of  making  it,  the  courts,  while  re- 
fusing to  main  tain  any  action  upon  the  un- 
lawful contract,  have  always  striven  to 
do  Justice  between  the  parties,  so  far  as 
could  be  done  consistently  with  adher- 
ence  to  law,  by  permitting  property  or 
money,  parted  with  on  the  faltb  of  the 
unlawful  contract,  to  be  recovered  back  or 
compensation  to  be  made  for  it.  In  such 
case,  however,  the  action  Is  not  maintained 
upon  the  unlawful  contract,  nor  accorilng 
to  its  terms,  but  on  an  implied  contract 
of  the  defendant  to  return,  or,  fulling  to 
do  that,  to  make  compensation  for,  prop- 
erty or  money  which  It  has  no  right  to 
retain.  To  maintain  such  an  action  Is 
not  to  afllrm,  but  to  dlsafflrm,  the  unlaw- 
ful contract."  139  D.  8.  60.  11  Sup.  Ct. 
Rep.  478.  This  seems  to  us  to  fully  and 
clearly  state  tbe  rule.  Tbe  passage  cited 
by  counsel  from  Railway  Co.  v.  McCarthy, 
96  D.  S.  267,  "that  the  doctrine  of  uhr» 
vires,  when  invoked  for  or  against  a  cor- 
poration, should  not  be  allowed  to  pre- 
vail when  It  would  defeat  tbe  ends  of  Jus- 
tice or  work  a  legal  wrong, 'is  mislead- 
ing, and.  If  literally  construed,  would  re- 
sult in  an  erroneous  prnctlcalextension  of 
the  powers  of  corporations.  We  do  not 
understand  that  a  result  required  by 
adherence  to  the  law  would  be  either  un- 
just or  a  legal  wrong.  The  learned  judge 
donbtieHS  intended  to  be  understood 
that  the  defense  would  be  a  legal  wrong 
only  when  the  law  did  not  require  Its 
consideration  by  thecourt.  This  passage, 
and  one  of  similar  character  in  San  An- 
tonio v.Mehatfy,  96  C.  S.  812,  was  uncalled 
for  in  tbe  case  in  which  It  was  used, and  in 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  supra,  characterized  as  a  mere 
passing  remark.  To  sustain  the  suit  as 
now  presented  would  be  in  affirmance 
and  furtherance  of  an  unlawful  and  void 
contract.  It  is  in  no  sense  a  snit  in  dls- 
nfBrmance.  Whether  complainant  could 
tender  back  tbe  shares  received,  and  main- 
tain a  suit  to  recover  the  money  paid  for 
the  Sharon  upon  an  implied  agreement  to 
return  money  which  the  defendant  nad  no 
right  to  retain,  ia  a  question  not  present* 
ed  upon  this  record.  The  decree  dismiss- 
ing the  bill  must,  upon  the  grounds  here- 
in stated,  be,  and  accordingly  is,  afiirmed. 
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ROOKRB  ▼.  Haroo. 
{Swpreme  Court  of  Tennessee.    Nov.  3, 1898.) 
BuiLDiNo  Associations — Insoltenot — Bbttlb- 

MEMT  WITH  BOBROWINO  ME.MBF.R. 

In  an  action  bj  the  receiver  of  an  in- 
solvent building  association  to  recover  the 
amount  due  from  a  borrowing  member,  defend- 
ant should  be  charged  with  the  amount  of  the 
loan,  and  credited  with  interest  and  premiums 

Said  hy  him,  but  no  credit  should  be  allowed  for 
ues  paid  on  his  stoclc. 

Appeal  Iroin  chancery  court,  Knox  coun- 
ty; Hknuy  R.  GiBBdN,  Chancellor. 

Action  by  C.  H.  Ro^erB  aKaiuBt  J.  W. 
Barso.  From  the  decreo  rendered,  both 
partieR  appeal.    Modified. 

J.  L.  Rogera,  for  plaiutifl.  W.  M.  Coeke, 
lor  defendant. 

Caldwbll,  J.  C.  H.  Rogers,  as  receiver 
of  the  New  South  National  Building  & 
Loan  AHHoclatlon,  filed  this  bill  to  collect 
from  J.  W.  Hargo,one  of  tbe  sbureholders 
of  tbe  corporation,  an  alleKeddebt  of  f7()0, 
evidenced  by  a  certain  loan  note,  and  se- 
cured by  inortKOKB  on  real  estate.  The 
chancellor  heard  the  cause  tlnally  on 
pleadings,  exhibits,  and  an  agreed  state- 
ment of  facts.  From  his  decree  both  par- 
ties have  appealed. 

It  appears  from  tbe  "agreed  tacts,"  so 
far  as  uecessary  to  be  stated,  (1)  that  tbe 
defendant,  being  tbe  holder  of  lOsharea  of 
capital  stock  In  said  corporation,  "ob- 
tained a  loan"  of  money  from  it,  and  exe- 
cuted tbe  nutein  suit  therefor,  and  that  lor 
several  months  he  paid  certain  "dues  up- 
on his  stock,"  and  certain  other  sums  as 
Interest  and  premium  upon  his  said  loan;" 

(2)  that  within  two  years  after  the  organ- 
IzHiiun  of  said  corporation  It  was  dis- 
solved by  decree  of  court  In  another 
cauH«,  wherein  the  complainant  In  this 
cauHe  was  appointed  receiver,  with  direc- 
tion to  collect  all  debts  due  to  tne  corpo- 
ration,— that  decree  not  specifying,  bow- 
ever,  what  credits.  If  any,  should  be  al- 
lowed borrowing  members  on  tbeir  notes; 

(3)  "thiit  said  corporation  Is  insolvent, 
by  which  is  meant  That  It  is  not  able  to 
pay  Its  debts  on  the  amounts  paid  In  by 
Its  stockhohlers  of  all  ^.-lanses  in  full,  hut 
that  a  loss  In  a  flnal  adjustment  of  Its  af- 
fairs will  have  to  fall  upon  Its  stockhold- 
ers, who  will  receive  something  upon  their 
stock,  but  the  exact  amount  of  Ions  can- 
not yet  be  definitely  known."  The  con- 
tention of  each  party  to  this  lltigntlon  Is 
then  stated  as  follows:  "Cpon  these  facts 
the  defendant  luslHts  that  lu  repaying  his 
loan  to  the  complainant  be  should  be 
charged  with  the  amonut  of  money  re- 
ceived ttyhim  from  said  corporation,  with 
Interest  thereon  at  the  rate  of  six  percent., 
and  be  credited  with  the  full  amount  paid 
by  him  upon  his  stock  lusaid  corporation, 
and  upon  Interest  and  premium  upon  his 
loan  upon  tbe  principle  of  partial  pay- 
ments. Tbe  complainant  insists  that  the 
defendant  should  not  be  credited.  In  the 
payment  of  his  loan,  with  the  sums  that 
he  paid  upon  bis  stock,  but  that  his  pay- 
ments upon  stock  should  remain  to  his 
credit,  to  be  paid  blin  upon  Uual  settle- 


ment of  tbe  attain  of  tbe  corpora tloo.  np- 
on  the  same  ratio  as  payments  on  accooat 
of  stock  shall  be  made  to  other  atockbold- 
ers,  both  borrowers  and  investors;  tbe 
payments  to  be  made  to  all  alike. "  Tbe 
insistence  in  behalf  of  defendants  Is  in  ac- 
cord with  the  view  of  Mr.  Rndllch,  aa  ex- 
pressed in  section  496  of  his  work  on  the 
Law  of  Building  Associations.  In  the 
concluding  part  of  thatspctlon  theanthor. 
lu  laying  down  the  rule  for  settlement 
with  a  borrowing  member  ot  a  dissolved 
association,  says:  "  He  is  to  be  charged, 
therefore,  with  the  amount  he  has  actual- 
ly received,  with  legal  Interest,  and  credit- 
ed with  all  his  payments  upon  stock  and 
Interest  upon  the  principle  of  partial  pay- 
ments. "  But  to  tlie  contrary,  and  in  sup- 
port of  complainant's  Insistence,  in  tbe  case 
of  Strohen  v.  Association,  decided  by  the 
supreme  court  of  Pennsylvania  in  1K87. 
and  reported  in  8  Atl.  Rep.  843-845.  The 
court  in  that  cane  said:  "The  iusoivency 
ot  the  company,  as  before  observed,  puts 
an  end  to  Its  operations  as  a  building  aa- 
Boclation.  To  a  certain  extent  it  also 
ends  the  contract  between  it  and  Its  meni- 
berB,  respectively,  and  nothing  remains 
but  to  wind  it  up  in  such  a  manner  as  tu 
do  equity  to  creditors,  and  between  the 
members  themselves.  As  regards  the  lat- 
ter, careshnuld  be  taken  tu  adjust  the  bur- 
densequHlly,and  nut  tuthruw  upon  eitlier 
borrower  or  nonborrower  mure  than  tbeir 
respective  share.  That  result  may  be 
reached  by  requiring  the  borrower  to  re- 
pay what  he  actually  received,  with  in- 
terest. He  would  then  be  entitled,  after 
the  debts  ot  the  corporation  are  paid, to  a 
pro  rata,  dividend  with  tbe  nonborrower 
for  what  he  bad  paid  upon  his  stock.  He 
will  tbns  be  obliged  t<>  bear  his  proper 
share  ot  the  losses  To  allow  him  to 
credit  upon  his  mortgage  his  payments  on 
his  stuck  would  enable  him  to  escape  re- 
sponsibility for  his  share  of  tlie  losses,  and 
throw  tbem  wholl.v  upon  tbe  nonborrow- 
ers;  In  other  words,  the  borrower  would 
escape  without  loss  It  will  not  do  to  ad- 
minister the  affairs  of  an  Insolvent  corpo- 
ration in  this  manner."  This  latter  au- 
thurity  announces  the  sounder  of  the  two 
rules.  Thereasuningof  the  cuurt.as  there 
given,  tally  indicates  the  conclusion 
reached;  tuour  minds. it  seems  unanswer- 
able. Without  further  discussion  or  elab- 
oratl<m,  we  are  content  to  adopt  and  fol- 
low the  decision  of  the  Pennsylvania 
court.  Charge  defendant  with  money  ac- 
tually received  by  him,  treating  same  as 
due  and  drawing  Interest  from  time  re- 
ceived, and  credit  him  thereon  by  pay- 
ments of  interest  and  premium  when 
made.  Ascertain  balance  due,  making 
calculation  upon  principle  ot  partial  pay- 
ments, and  give  recovery  for  such  balance. 
Let  amount  paid  by  defendant  as  dues 
on  stock  stand  to  his  credit  on  the  bouita 
of  the  corporation  until  time  for  flnal  ad- 
justment, when  be  and  all  other  atock- 
holders,  b<irrowers  and  nonborrowers. 
will  be  paid  pro  rnta,  from  the  fund  for 
ultimate  diHtrll>utiou.  Thus  the  loss  will 
be  apportioned  equally.  Modify  decree 
accordingly. 
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Sribcou.  ▼.  Commonwealth. 

COUMONWEALTB   V.  RiCK.l 

{Court  of  Appealt  of  Kentucky.    Oct  HO,  1892.) 
Pbtsiciaks  —  Acts    REonLATiso   Authoritt  to 

PrACTICB —  CtoSSTITDTlONAUXr  — CoUPLiINT— 

Pkacticb  Sdbsequen'T  to  Statute. 

1.  Act  Feb.  23,  1874,  as  amended  April  2S, 
188&  requiring  a  physician  who  had  not  prac- 
ticed medicine  in  this  state  10  years  prior  to 
tlie  passage  of  said  first  act  to  exhibit  and  reg- 
ister in  the  ofGce  of  the  cleric  of  the  county  in 
which  he  resides  his  authority  to  practice,  the 
name  and  location  of  the  college  issuing  the 
same,  if  a  diploma,  and  prescribing  snch  au- 
thority to  l>e  a  diploma  from  a  medical  school  of 
the  state,  legally  chartered,  or  from  a  reputable 
and  legally  chartered  medical  school  of  some 
other  stiite  or  country,  and  certified  as  such  by 
the  faculty  of  a  legally  chartered  medical  school 
in  this  sinte.  or  state  medical  soo:oty,  and  mak- 
ing no  discrimination  as  to  the  schools  of  medi- 
cine, is  not  nnronstitutional  for  want  of  antlior- 
ity  by  the  legislature  to  pass  the  same. 

2.  A  diploma  from  a  chartered  and  repnta- 
ble  college  of  another  state,  with  the  indorse- 
ment of  the  secretary  of  the  board  of  regents, 
Kentuclcy  School  of  Medicine,  is  not  such  au- 
thority as  is  required  by  such  statutes,  and 
affords  no  protection  to  defendant  in  a  prosecu- 
tion for  practicing  medicine  without  authority. 

3.  Such  statutes  provide  that  an  affidavit 
from  the  person  claiming  to  be  exempt  from  ol>- 
tniuing  a  diploma,  that  be  is  so  ezemi)t  under 
the  provision  permitting  one  to  practice  who 
had  been  a  practicing  physician  for  10  years 
nrior  to  1874,  is  authority  for  rpsistoring.  IJelil, 
that  a  complaint  that  states  that  defendant  reg- 
istered by  stating  that  he  had  been  a  practitioner 
for  12  years  ])rior  to  1889  sufficiently  charged  a 
failure  to  register  as  required  by  law. 

4.  The  fact  that  defendant  practiced  med- 
icine for  10  ^ears  or  more  after  such  statutes 
were  passed  is  no  defense  to  a  prosecution  for 
practicing  medicine  without  authority,  since  the 
continued  violation  of  such  statutes  could  not 
result  in  snch  authority  without  compliance 
with  their  requirements. 

App*al8  front  Luaisvllle  city  court. 

"T<»  lie  officially  n-ported." 

M.  DriKCull  was  convicted  of  practicInK 
meriicine  without  authority,  und  appeals. 
Aflflrmeil. 

Information  uKalnBt  C.  W.Rice  for  prac- 
ticing medicine  without  authority.  From 
n  JndKinent  BURtainioK  a  deniiirrer  to  the 
IniomiBtion  the  commonwealth  appeals. 
Kevf^raed. 

Albertt  A.  Stall  and  Kinacy  &  Kinney, 
for  appellant  Uriscoll.    R.  C.  Davls.tor  ap- 
pellee  Uice.    Kohn,  Baini  <£-  Siteekert,  E. 
IV'.  Hin*'8,  and    H'.  J.  Hvudriok,  for  the 
Communwealtb. 

Pryor,  J.  These  two  cases,  involving 
the  same  question,  will  be  considered  to- 
Kelher. 

An  act  of  the  leKlslntnre  was  passed  on 
tbi>2!<dof  February  In  the  year  1874  for 
the  purpose  of  preventing  incompetent 
physicians  and  siirt^eons  from  pructicinK 
their  proressiun  within  the  state,  the  net 
recitinK  that  U  is  of  the  frreatRst  impor- 
tance that  Dune  but  persons  with  com- 
petent qaallflcations  should  be  allowed  to 
practice  a  profPKslon  to  whose  skill  and 
abllit.v  the  life  of  the  citizen  is  Intrnsted, 
etc.  This  enactment  has  been  amended 
from  time  to  time,  and  by  the  act  of  April 
'&,  l8:iX,lt  If)  provided  that  there  shall  be  a 

*Por  opinion  on  rehearing,  see20  S.  W.  Rep.  703. 


registration  of  all  physicians  in  the  coun- 
ty court  of  each  county,  (that  is,  nber» 
they  reside,)  and  by  section  2  "that  on 
and  after  the  first  day  of  April,  1889,  it 
shall  be  unlawful  for  any  person  to  prac- 
tice medicine  in  any  of  its  department* 
within  the  limits  of  this  state  who  has 
not  exhibited  and  reKistered  in  the  coun- 
ty clerk's  office  of  the  county  where  he  Is 
practicing,  or  Intends  to  commence  the 
practice  of,  medicine,  his  authority  for  so 
practicing  medicine,  as  prescribed  in  this 
act:  the  name  und  location  of  the  college 
Issuing  the  same;  If  it  be  a  diploma,  the 
date  of  the  same;  together  with  bis  age. 
residence,  place  of  birth,  and  the  school  or 
systeni  of  medicine  to  which  he  proposei* 
to  belong, "etc. ;  and  by  section  3  It  is  pro- 
vided "that  authority  to  practice  medicine 
under  this  act  shall  be  a  diploma  from  a 
medical  school  legally  chartered  under 
the  laws  of  this  state;  a  diploma  from  a 
reputable  and  legally  chartered  medical 
school  of  some  other  state  or  country, 
(certified  and  indorsed  as  such  by  the  facul- 
ty of  a  legally  chartered  medical  school  Ilk 
this  state,  or  state  medical  society;)  an 
affidavit  from  the  person  claiming  the 
same  that  such  person  is  exempted  from 
obtaining  a  diploma  under  section  2of  th» 
act  to  which  this  is  an  amendment."  Sec- 
tions 2  and  8  of  the  original  act  permittee) 
one  to  practice  who  had  been  a  practicing 
piiyslcian  for  10  years,  or  who  had  been 
examined  bvthe  medical  board, and  found 
qualified.  Under  the  act  of  April,  1888,  a 
diploma  was  required  from  a  medicat 
school  of  this  state,  or  from  one  chartered 
out  of  the  state  and  indorseii  as  such  by 
a  medical  school  or  state  medical  society 
of  tliisstate.  Thisrequlslte  does  not  apply, 
however,  to  physicians  who  bad  practiced 
10  years  within  this  state  priorto  the  pas- 
sage of  the  original  act  of  1874.  The  act 
of  April  25, 1888,  was  again  amended  on 
the  24th  of  May,  18(10,  dispensing  with  the 
indorsement  of  a  medical  school  or  med- 
ical society  when  the  diploma  was  ob- 
tained out  of  the  state,  and  rei|uiring  the 
indorsement  to  be  made  by  the  state 
board  of  health.  This  last  amendment 
do«!8  not  apply  to  cases  where  physicians 
have  prior-  thereto,  by  complying  with 
the  previous  enactments  on  the  subject, 
entered  upon  the  practice  of  their  protes- 
sion,  and  affects  only  those  who  have 
failed  to  comply  with  the  provisions  of 
the  former  statute,  or  who,  since  the  pas- 
sage of  the  act  of  1S90,  have  commencecl 
the  practice  without  complying  with  its 
provisions.  If  DriscoU,  who  seems  to 
have  been  practicing  his  profession  before 
the  act  of  1890  was  passed,  had  complied 
with  the  law  In  existence  prior  to  that 
time,  his  right  to  practice  could  not  he 
questioned.  The  act  of  26tb  of  April,  1890, 
is  not  retroactive,  nor  shoni^  such  a  con- 
struction be  given  it.  He  produces  a  di- 
ploma from  the  Starling  Medical  (.'ollege. 
located  In  the  state  of  Ohio.  It  Is  agreed 
that  It  Is  a  chartered  Institution,  and  a 
reputable  college.  In  the  month  of  March 
18>«9,  he  registered  in  the  Jefferson  count: 
clerk's  office  by  presentinghisdlploma  with 
the  Indortiement  of  one  KaHus,  who  was 
the  secretary  of  the  board  of  regents,  Ken- 
tucky School  of  Medicine.    Kalfus  had  no 
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«othorlty  to  indorse  dIplomaB,  nor  waa  he 
a  member  of  tbe  faculty  of  the  Kentucky 
flchool;  Rtlll  on  tils  statement  that  he  bad 
the  anthnrlt.r  to  make  the  Indorsement, 
thnappellantDrlflcoll  reglHtered.  In  April, 
1889,  he  also  sent  his  diploma  to  Dr.  Me- 
Cormlck,  at  Bowlitiiir  Green,  for  IndorAe- 
ment,  and  it  was  returned  without  ex- 
planation. Tbe  appellant  seems  to  have 
made  an  effort,  at  least,  to  comply  with 
the  law,  but  failed  to  have  the  Indorse- 
ment as  required  prior  to  the  act  of  tbe 
^th  of  April,  1S90,  and  it  is  not  pretended 
*.hat  he  has  the  indorsement  required  by 
tbe  provisions  of  that  act.  It  does  not 
appear  what  system  of  medicine  was 
taught  in  tbe  medical  school  in  which  the 
appellant  DrUcoll  graduated,  and  this  is 
immaterial,  as  the  Htatnte  expressly  pro- 
vides "that  nothing  la  this  uct  shall  be  so 
construed  as  to  discriminate  against  any 
peculiar  system  or  school  of  medicine,  or 
to  prohibit  women  from  practicing  mid- 
wifery, or  to  proitlbit  gratuitous  services 
In  case  of  emergency,  "etc.,  so  n  diploma 
from  a  reputable  college  in  which  there 
may  be  taught  a  new  system  of  practice, 
or  in  which  there  may  be  a  departure  from 
the  old  system,  affords  no  reason  for  with- 
holding an  indorsement  by  tlio  board  of 
health;  and,  there  being  no  discrimination 
in  this  regard,  we  perceive  no  constitu- 
tional objection  to  any  of  tbe  provisions 
of  the  act,  unless  they  are  so  unreasonnblu 
as  to  preclude  those  qualined  from  prac- 
ticing their  prolessloi.  We  see  no  reason 
(or  denying  the  right  of  the  legislature  to 
enact  lawsfor  the  protection  of  tbe  people 
by  requiring  those  who  undertaKe  to  prac- 
tice a  profession  to  give  evidence  of  their 
quallflcatious  and  skill  by  the  exiiibltion 
of  a  license  from  those  who,  in  the  legisla- 
ive  Judgment,  are  competent  to  determine 
wliether  or  not  tne  applicant  has  the  nec- 
<<n8nry  qualifications  to  practice  the  par- 
ticular profession.  The  citlsen,  of  neces- 
sity, when  diseased,  must  employ  tbe  phy- 
sician, and  the  lawyer  when  bis  right  of 
person  or  property  has  been  violated. 
The  entire  public  is  interested  in  knowing, 
or  in  having  the  means  of  ascertaining, 
whether  the  physician  it  desires  to  urn- 
ploy  has  a  sufficient  knowledgeof  medicine 
to  enable  him  to  practice  his  profession; 
and  for  the  welfare  and  safety  of  the  cfti- 
•ens  the  l<'glalature  may  say  that  yousliHll 
not  practice  medicine  unless  you  have  tiie 
indorsement  of  a  board  skilled  in  the  pro- 
fession. The  patients  of  the  physician 
must  rely  on  his  knowledge  of  medicine, 
and  the  modeof  administering  It ;  and  the 
entire  public  being  interested  in  having 
physicians  learned  In  the  profession,  it  is 
competent  for  the  legislature  to  prescribe 
the  mode  of  determining  the  qualifications 
of  tliose  who  propose  to  embark  in  tbe 
practice.  Theconstitutional  question  has 
been  rdlsed  and  decided  by  many  courts, 
all  holding  that,  when  the  conditions  im- 
posed upon  the  profession  by  the  lawmak- 
ing power  before  one  can  enter  upon  the 
practice  are  reasonable,  they  most  be 
compiled  with,  or  the  penalty  imposed 
will  be  enforced.  The  sn|n*eme  esnrt,  in 
the  case  of  Dent  v.  West  Virginia,  reported 
In  1-29  U.  S.  114,  9  Sup.  Ct.  Rep.  231,  has  de- 
termined  tbe    constitutionality  of    such 


laws  in  a  case  where  the  statute  of  West 
Virginia  was  very  much  like  that  of  this 
state.  The  right  of  a  state  to  enact  soch 
laws  proceeds  from  its  inherent  power  to 
prescribe  such  rales  as  will  protect  tbe 
health  and  safety  of  the  people,  ijtatev. 
Oregury,83  Mo.  12:);  State  v.  Medical  Kode- 
ty,  82  Minn.  824,  20  N.  VV.  Rep.  238;  Case  of 
Bauer,  (Pa. Sup.)  4  Atl.  Rep.  913;  Harding 
V.  People,  (Colo.  Sup.)  15  Pac.  Rep.  727. 
The  Judgment  as  to  Driscoll  is  affirmed, 
this  L-onrt  further  holding  that  tbe  infor- 
mation filed  with  the  warrant,  and  upon 
whlcb  tbatwrit  issued  from  thecity court, 
gave  to  tbe  appellant  sufficient  notice  ul 
tbe  charge  made  against  him. 

In  the  rase  of  the  appellee  Bice,  onless 
he  had  been  a  practitioner  10  years  befora 
the  passage  of  act  of  1874,  it  was  his 
duty  to  comply  with  the  provisions  of 
that  act.  Tbe  information  on  which  the 
warrant  was  issued,  and  that  must  be  re- 
garded as  the  complaint,  states  that  the 
appellant  registered  by  stating  that  be 
had  l>een  a  practitioner  for  12  years  prior 
to  the  year  1889,  when  the  act  requli-ed 
that  he  should  have  practiced  10  years 
prior  to  the  passage  of  tbe  law  of  1874. 
If,  therefore.  Bice  bad  not  practiced  medi- 
cine 10  years  prior  to  tbe  act  of  1874,  be 
has  been  violating  its  provisions  since.  If 
he  hascohtinued  to  practice.  Itisan  unrea- 
sonable construction  to  hold  that  one  can 
become  quallfled  to  practice  by  the  mere 
lapse  of  time  after  the  law  has  been  enact- 
ed, when  he  is  violating  its  letter  and 
spirit  every  day  that  he  fails  to  comply 
with  its  provisions.  We  think,  on  demur- 
rer, thst  the  information  is  sufficient,  and 
1  he  same  techidca;  rule  should  not  be  ap- 
plied in  such  a  proceeding  as  in  an  indict- 
ment; but,  if  it  is  to  be  so  held,  the  failure 
to  register  as  required  by  the  statute  is 
distinctly  alleged  in  the  information.  As 
to  Rice,  the  Judgment  is  reversed,  and  re- 
manded for  proceedings  consistent  with 
this  opinion. 


Haroan  y.  Purdt. 

(Court  of  Appeal*  of  Kentudka.    Oct.  82, 189S.) 

LiBBi.  AN'r>  Slan'deb — Cacsks  or  AcTiox  —  Jois- 
nSR—  Ei-ECTios  — Phtsiciax  —  AnraoRiTT  TO 
Pkactice— Slasdbb  or  Business— Pbtitiox. 

1.  cavil  Code,  {  83,  provide!  that  several 
canses  of  action  for  injuries  to  character  may 
be  united  and  prosecnted  in  the  same  kind  M 
action.  Hdd  that,  where  the  petition  states  a 
cause  of  action  for  "uttering  and  publishiBg" 
certain  defamatory  words,  and  also  a  cause  of 
action  for  "printing  and  publishing  In  a  news- 
paper" substantially  the  same  words,  plaintiff 
cannot  be  rennired  to  elect  on  which  cause  of 
action  he  will  prosecute. 

2.  Act  Feb.  23,  1874,  as  amended  by  Act 
April  25,  1888,  regulating  the  practice  of  medi- 
cine, requiring  physicians  to  exhibit  certain 
dijplomas  as  authority,  and  register  in  the  office 
or  the  clerk  of  the  county  where  they  resiiie, 
provides  that  a  person  who  has  practiced  medi- 
cine 10  years  prior  to  said  first-named  act  may 
register,  and  be  authorized  to  practice,  by  mak- 
ing afiidavit  that  he  is  exempt  from  obtaining  a 
diploma  under  such  provision.  Held,  that  a  per- 
son who  made  and  exhibited  to  the  clerk  of  tha 
proper  county  an  affidavit  that  he  had  been  reg- 
ularly engaKod  in  the  practice  of  medicine  for 
20  years  next  before  June  23,  1890,  bnt  nerer 
obtained  a  diploma  from  a  scneol  of  medicine. 
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•nd  waa  registered,  waa  not  authorized  to  prac- 
tice medicine. 

3.  The  fact  that  such  person  practiced  med- 
icine for  more  than  10  years  subsequent  to  the 
passage  of  said  first-named  act,  without  having 
obtained  a  diploma  or  other  authority  as  re- 

a aired  by  saia  acts,  gives  him  no  right  to  prac- 
ce.     DriscoU  v.  Com.,  and  Com.  ▼.  Rice,  (Ky.) 
20  S.  "W.  Rep.  431.  followed. 

4.  Where,  in  an  action  of  slander  and  libel 
for  words  spoken  and  printed  concerninj;  plain- 
tiff as  a  physician,  the  facts  stated  in  the  petition 
shon  tliat  plaintiff  has  no  authority  to  practice 
medicine  iu  this  state,  he  is  not  entitled  to  re- 
cover, and  a  general  demurrer  thereto  is  properly 
sustained. 

Appeal  Irom  circuit  court,  Lyou  county. 

"To  be  officially  r«?|)ortefl." 

Action  by  U.  C.  MarKan  aKainat  A.  D. 
Purdy  (or  defamation  of  character.  From 
a  iudgnient  tor  defendant,  plaintiff  ap- 
peals.    Affirmed. 

T.  J.  W'Htkiim,  for  appellant.  F.  W. 
Darby,  for  appellee. 

Lrwib,  J.  Appellant  broutcht  this  ac- 
tion to  recover  ol  appellee  damages  for 
ottering  and  poblixhinK  conceruin):;  him. 
about  Jnly  1,  ]S90,  the  following  words: 
"Have  nothins  to  do  with  him.  Ho  is 
no  doctor:  nothiog  but  atravellngqnaclc. 
Knows  nothing  Bb<iut  medicine,  and  but 
little  about  anything  else."  There  is  also 
stated,  or  attempted  to  be  stated.  In  the 
petition  a  cause  of  action  (or  libel  on  ac- 
coant  of  alleged  printing  and  publishing 
in  a  newspaper  substantially  the  same 
words.  A  motion  was  made  by  appellee  re- 
quiring afipellant  to  elect  which  cause  of 
action  he  would  prosecute;  bat,  though 
not  passed  on  by  the  lower  court,  that 
motion  ongbt  not  to  have  prevailed,  be- 
cause section  88,  Civil  Code,  expressly  pro- 
vides tha  t  several  causes  of  action  for  In- 
Jnries  to  character  may  be  united  and  pros- 
ecuted in  the  same  kind  of  action.  A  gen- 
eral demurrer  waa  also  filed  and  sus- 
tained, dismissal  of  actiun  following.  As 
defamatory  words,  either  spoken  or  writ- 
ten, of  a  person  in  respect  to  his  office  or 
employment — as  to  say  of  a  physician, "he 
Isan  empiric,"  or  "a  quack"— are  action- 
able per  se,  the  petition  would  have  con- 
tained prima  fiirle  a  cause  of  action  if  ap- 
pellant had  been  cuntented  to  state  the 
simple  fact  that  be  was  a  regular  phy- 
sician, duly  and  legally  authorized  to 
practice  that  p.rofe8Sion,  and.  being  so 
employed,  the  words  mentioned  were 
■poken  of  him.  But  be  undertook  to 
state  how  and  by  what  authority  be  was 
entitled  to  practice  as  a  physician,  and 
thus  is  presented  the  question  to  be  con- 
sidered on  general  demurrer,  whether  be 
was  at  the  time  the  alleged  slanderous 
words  were  published  legally  authorized 
to  practice  the  medical  profeaaion,  for, 
if  be  was  then  undertaking  to  practice 
medicine  in  violation  of  the  statute  of  the 
state,  he  could  not.  In  contemplation  of 
law,  have  been  injured  or  sustained  dam- 
age from  being  called  an  "empiric'' or 
"qoach:"  or,  at  nil  events,  he  could  not 
be  heard  In  a  court  of  Jnstire  to  com- 
plain that  words  had  been  spoken  or  writ- 
ten of  hiin  having  the  simple  effect  to  dis- 
able or  deter  blm  from  violating  a  penal 
law.  It  Is  stated  in  his  petition  that  be 
liad  befn  regularly  engaged  in  the  prac- 
v.2(.)s.w.iio.l8— 28 


tice  of  medl<;ine  for  more  than  10  years 
priiir  to  .lune  23,  1890,  on  which  day  he 
made  and  exhibited  to  the  clerk  of  Lyoa> 
county  court  bis  affldnvit,  and  caused' 
the  clerk  .  to  register  his  authority  to 
practice  medicine  under  the  laws  of  this 
commonwealth.  In  the  affidavit  men- 
tioned, which  Is  filed  with  the  petition,  it 
is  substantially  stated  that  he  had  been 
regularly  engaged  In  the  practice  of  med- 
icine for  ao  years  next  before  June  2S,. 
1S90;  that  be  bad  attended  one  course  oC 
lectures  at  Kentucky  School  of  Medicine,, 
and  part  of  a  course  at  Louisville  Univer- 
sity, but  did  not  matriculate  iu  either;. 
and  makes  the  affidavit  to  show  10  years' 
practice  to  enable  him  to  register  as  re- 
quired by  law,  having  never  obtained  s 
diploma  from  a  school  of  medicine. 
Whether  be  was  legally  authorized  to 
practice  medicine  according  to  the  facta, 
stated  in  that  affidavit,  which  are.  on  thIS' 
appeal,  to  be  taken  as  true,  depends  upon 
proper  construction  of  tlie  statutes  of 
this  state  on  the  subject.  February  2S, 
1K74,  "An  act  to  protect  citizens  of  this 
commonwealth  from  empiricism "  was 
passed  by  the  leglslatnre,  by  the  first  aec- 
tlon  of  which  It  was  made  unlawful  fur 
any  person,  for  reward  or  compensation,, 
within  this  state  to  practice  medicine- 
In  any  uf  its  departments,  who  has  not 
graduated  at  some  chartered  school  off 
medicine  in  this  or  some  foreign  coun- 
try, or  who  cannot  produce  a  certificate 
of  qualification  from  some  oiio  of  the 
board  of  examiners  provided  (or  in  the 
act,  and  Is  not  a  person  of  good  morni 
character.  Section  2  of  that  act  is  as  fol-> 
Iowa:  "Any  person  who  bas  been  regu- 
larly and  honorably  engaged  in  the  prac- 
tice of  medicine,  or  any  of  its  departments,, 
for  ten  years,  shall  be  deemed  to  have' 
compiled  with  the  provisions  of  this  act. 
Any  person  having  been  so  engaged  (or 
five  years  shall  be  allowed  one  year  in 
which  to  comply  with  said  provisions." 
By  sections  t(-7  of  the  act  provision  was 
made  for  appointment  by  the  governor- 
of  five  physicians  of  learning  and  ability 
in  each  judicial  district  of  the  stateto  con-- 
stitute  "the  board  of  medical  examiners  "^ 
with  power  to  examine  all  applicants 
who  desire  to  practice  medicine  in  any  of- 
its  departments,  and  grant  to  such  of' 
tfaoee  found  upon  exanilnntlon  to  possess- 
a  fair  practical  knowledge  of  the  va-- 
rlous  tiranches  of  medical  science  enu- 
merated In  the  act  a  certificate  of  qualiS- 
cation,  signed  by  at  least  three  mem- 
bers of  the  board,  entitling  the  holders  to 
practice  all  the  branches  named  In  th» 
certidcate  anywhere  In  the  district  of  snctt 
board,  or  district  adjoining  It.  But  April 
25,  1S88,  an  act  was  pasaed  amending  the 
act  of  1S74  by  repealing  those  sections- 
creating  "the  board  of  medical  examin- 
ers,"  and  authorising  an  examination  of 
applicants  and  certificate  of  qualification,, 
and  Instead  thereof  it  wan  provided  bv 
section  8  uf  the  act  of  1888  that  thereafter 
authority  to  practice  medicine  In  thlE»^ 
state  shall  be  (1)  a  diploma  from  a  med- 
ical school  legally  chartered  under  laws  of 
this  state:  or  (2)  a  diploina  from  a  repu- 
table and  legally  chartered  medical  school 
of  some  other  state  or  country ;  or  (3)  an- 
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'Bfiiilavit  from  the  person  cinimtng  the 
aame  that  Buch  perhon  1h  exemiit  from  ob- 
taining a  dlploina  uuder  section  2  of  the 
act  uf  1874,  and  statlnR  where  he  has  prac- 
ticed. By  section  1  of  the  act  of  18S8it 
was  made  the  duty  of  the  county  clerk  of 
each  county  to  purchase  a  book  of  suit- 
able size,  to  be  known  as  the  "Medical 
Begister"  of  the  county,  and  to  eet  apart 
one  full  page  for  tlie  registration  of  each 
physician ;  and  by  section  2  it  In  made 
unlawful  for  any  person  to  practice  med- 
icine In  any  of  Us  branches  in  this  state 
who  has  not  exhibited  and  registered  in 
the  county  clerk's  offlce  his  authority  for 
flo  practicing.  But  It  is  clear  the  legisla- 
ture did  uut  intend  the  mere  fact  of  a  per- 
son being  rogistered  by  a  county  court  clerk 
In  the  "Medical  Register"  to  be  conclusive 
evidence  of  his  having  authority  to  prac- 
tice medicine  in  this  state  by  reason  of 
either  a  diploma  or  compliance  with  sec- 
tion 2  of  the  act  of  1874,  for  the  autbentic- 
ity  and  validity  of  a  pretended  diploma, 
as  well  as  the  verity  and  sutllciency  of  the 
facts  stated  In  bis  affidavit  as  to  length 
-of  time  any  such  person  has  practiced 
luedicine,  may  be  called  in  question. 
Therefore  whether  appellant  was  legally 
«n titled  to  register  depends  upon  the  In- 
tended meaning  of  section  12,  Act  1874. 
According  to  the  statement  of  bis  attt- 
'davlt,  he  bad  not  been  practicing  for  lU 
years  when  the  act  of  1874  was  passed : 
■consequently  be  cannot,  in  the  language 
then  used,  "be  deemed  to  have  complied 
witb  the  provisions  of  this  [that]  act." 
Nor  had  he  then  been  practicing  for  even 
five  years.  The  only  Inquiry  Is,  then, 
•whether  merely  practicing  for  10  or  any 
-number  of  years  subsequent  to  pasnage 
of  that  act  without  havlug  obtained  a 
diploma  or  certificate  from  the  "board  of 
medical  examiners,"  as  authorised  there- 
by, or  obtained  such  diploma  under  the 
act  of  188N,  he  is  legally  authorised  to 
practice  medicine.  We  need  not,  however, 
discuss  that  question,  because  it  bas  al- 
ready at  tbe  present  term  been  decided 
adversely  to  the  contention  of  appellant 
In  two  cases  heard  together,— Drlscoll  v. 
-Com.,  and  Com.  v.  Rice,  20  8.  W.  Rep.  431. 
We  think  appellant  was  not  legally  an- 
tborlied  to  practice  medicine  in  this  state 
when  the  alleged  slanderous  words  were 
published,  and,  as  a  legal  sequence,  has 
>no  canse  of  action  therefor. 
Judgment  affirmed. 


Bi.AiR  V.  Commonwealth. 

■{Court  of  Appeals  of  Kentucky.    Nov.  17, 1893.) 

FoBOEKT— Verdict  — Formal  Cbanob  bt  Judob 
IN  Hhe»eX(;e  op  Jcrt— Review  op  EvinErcE. 

1.  On  trial  of  defendant  on  an  iodictment 
for  uttering  a  forced  writing  the  jury  returned 
a  verdict  of  "guilty  of  forgery  as  per  Indict- 
ment, and  fix  punishment  at  three  years  peni- 
tentiary." The  judge,  in  the  presence  of  the 
Jury,  altered  the  verdict,  so  that  it  read,  "We, 
the  jury,  find"  defendant  "guilty,  and  fix  the 
punishment  at  three  years  in  the  penitentiary," 
which  was  rend  to  the  jury,  and  declared  by 
them  to  be  their  verdict. ,  HfW,  that  the  altera- 
tion was  not  erroneous,  sinee  it  merely  made  the 
verdict  conform  to  the  intention  of  the  jury. 

2.  Where  there  la  evidence  to  support  a  ver- 


dict in  a  criminal  case,  the  Judgment  will  not 
be  disturbed,  though  the  weight  of  evidence  may 
be  against  it. 

Appeal  from  criminal  court,  Kenton 
county. 

"To  be  officially  reported." 

S.F.Blair  was  convicted  of  uttering  a 
forged  writing,  and  appeals.    Affirmed. 

J.  B.  O'Neai.  for  appellant.  W.  J.  tJea- 
drick,  for  tbe  CoromouweaUl). 

Holt,  C.  J.  The  Indictment  is  for  otter- 
ing a  forged  writing.  The  Jury  returned 
this  verdict:  "We,  the  Jury,  find  S,  F. 
Hlair  guilty  of  forgery  as  per  Indictment, 
and  flx  punisliment  at  three  years  peni- 
tentiary. Hr.nry  Kkntuup,  Foreman." 
Upon  its  being  read,  the  trial  Judge,  in  the 
pi'esence  of  the  jury,  altered  It  by  eraning 
tiie  words  "of  forgery  as  per  Indictment," 
making  It  read :  "  We,  the  Jury.  And  8.  F. 
Blair  guilty,  and  fix  the  punishment  at 
three  years  in  the  penitentiary,"  Upon  its 
beiug  rend  to  the  Jury,  they  said  It  wan 
tlieir  verdict,  and  it  was  so  received.  Ob- 
jection wax  made  and  exception  t*aken  to 
the  change  being  made  by  the  court.  It  ia 
now  urged  that  the  Jury  should  have  been 
directed  to  return  to  their  Jury  room.  t<» 
reconsider  the  case.  It  is  true  the  verdict 
as  returned  found  the  accused  guilty  of 
forgery,  when  he  was  Indicted  for  uttering 
a  forged  writing;  but  It  also  recited  that 
the  Jury  found  him  guilty  as  charged  in 
the  indictment.  It  la  plain  tbe  alteration 
made  the  verdict  conform  to  the  intention 
of  the  Jury  and  the  real  meaning  of  the 
flndlng.  Tliey  said  so  when  it  vvas  read 
to  them  after  the  correction,  it  has  al- 
ways beeu  the  practice  for  the  trial  Judge, 
in  the  presence  of  the  Jury,  to  make  formal 
corrections  of  the  verdict;  and  he  should 
undoubtedly  have  this  power.  If  tlie 
meaning  of  the  finding  is  not  plain,  then 
the  Jury  must  make  it  so.  Their  province 
mast  not  be  invaded  by  the  Judge.  He 
may  alter  tbe  verdict  In  form,  but  not  In 
substance.  Only  this  was  done  in  this  in- 
stance. There  was  evidence  to  support 
the  finding,  and  it  is  a  well-settled  rule 
that  when  this  Is  so  there  can  be  no  re- 
versal in  a  criminal  case,  although  the 
weight  of  the  evidence  may  he  against 
the  verdict.    Judgment  affirmed. 


Newport  Light  Co.  ▼.  City  of  Newport. 

(Court  of  Appeali  of  JTeiUudq/.    Nov.  8,  1893.) 

Oas  Companies  —  Exrmftion  rsoii  Taxatiox  — 
Public  Service— Patmbnt  op  Lice^tse. 

1.  Where  a  corporation  acquires,  by  coo- 
tract  with  a  city,  the  right  to  light  the  city  with 
gas,  and  to  receive  compensation  for  all  the  gas 
so  furnished,  a  compliance  with  the  contract  la 
not  such  a  public  service  aa  will  exempt  tbe  cor- 
poration from  tlie  sanie  taxation  imposed  on  the 
property  of  other  corporations  and  natural  per- 
sons in  the  city. 

2.  Under  the  Newport  city  charter,  provid- 
ing that  merchants  and  others  paying  a  license 
or  specific  tax  on  their  bnsineaa  shall  be  exempt 
from  any  ad  valorem  tax  thereon,  the  property 
of  a  corporation  engaged  in  lighting  the  city 
with  gas  is  not  exempt  from  ad  valorem  taxa- 
tion, though  it  has  paid  a  license  or  specific  tax* 
impoHed  by  the  general  council  of  the  city. 
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Appeal  from  chancery  conrt,  Campbell 
county. 

"Not  to  he  offlclally  reported." 

Action  by  tbe  olty  of  Newport  agalnat 
the  Newport  Lisrht  Company  to  recover 
nnpaid  mnnlclpal  taxes.  Jadf^meni  for 
plaintiff.    Drfputlant  appeals.    Affirmed. 

Nelson  cC  Vesba,  tor  appellant.  Vra  w- 
ford  Jt  Irwia,  for  appellee. 

Lrwis,  J.  By  the  Jadgraent  appealed 
from  appellant  was  made  liable  for  and 
directed  to  pa.v  to  appellee  municipRl 
taxes  for  the  years  1885,  1886,  and  1887.  and 
for  one  half  theyearl884,  that  It  had  hitber- 
to  refnaed  to  pay.  No  brief  la  filed  for  ap- 
pellant, bnt  we  will  couaider  the  two 
gruands  of  defense  set  up  In  tbe  answer. 

1.  Appellant  la  a  corporation,  having 
aconired  by  contract  with  appellee  the 
rlgbt  to  furnish  to  that  city  and  the  in- 
faabitants  thereof  lights  by  gas,  and  to 
carr.Y  out  its  contract  has  necessarily  to 
own  and  use  both  real  and  personal  prop- 
erty. But  compliance  with  tbiit  contract 
is  not  rendering  sacb  public  aervlce  as  will 
exempt  appellant's  property  from  thesame 
taxation  impoHed  upon  property  of  other 
corporations  and  natural  persons  in  New- 
port,for  it  charges  and  receives  compenua- 
tion  for  all  gas  furnished  by  It. 

2.  The  charter  of  the  city  of  Newport,  It 
seems,  contains  a  provision  that  mer- 
chants and  others  paying  a  license  or  spe- 
cific tax  on  their  business  shall  be  exempt 
from  an  ad  valurem  tax  tbercon,  and  It 
may  be  that  power  Is  thereby  conferred 
on  the  general  council  to  Impose  a  license 
or  specific  tax  on  tbe  business  of  appel- 
lant, which  Is  to  manufacture  and  furnish 
gas  to  its  customers.  And  it  la  alleged  In 
the  answer,  and  not  denied,  that  the  gen- 
eral cduncil  has  In  fact  during  tbe  years 
mentioned  imposed  upon  and  collected 
from  appellant  such  license  or  specific 
tax,  the  precise  amount  of  which  is  not, 
however,  stated.  But  It  does  not  seem  to 
us  that  It  was  Intended  by  the  charter  to 
exempt  from  ad  valorem  taxation  the 
property  of  appellant  used  In  the  manu- 
facture and  distribution  of  Its  commodity 
or  stock  In  trade,  which  Is  gas, for  the  bus- 
iness of  manufacturing  and  selling  gas  is 
entirely  distinct  from  the  property  owned 
and  used  for  the  pnrposn.  In  our  opinion, 
the  Judgment  of  the  lover  court  was  prop- 
er, «nd  is  affirmed,  with  damages. 


Jones  t.  McMinimt  et  al. 
{Comirt  of  AppeeUt  of  Kentucky.    Nov.  B,  1893.) 
NsoLioBKO  — Blastino  Witbin  a  Towx  —  VttB*- 

PBNDBNT  CONTKACTOtt  —  CONTRAOTSS  —  LlABIL- 
ICT. 

1.  In  an  action  against  contractees  and  tbe 
coutractor  for  the  death  of  plaintiff's  intestate, 
caused  by  the  neeligeoce  of  defendants  in  blast- 
ing rock  for  a  cellar  within  the  corporate  limits 
of  a  town,  it  appeared  that  the  contractees  were 
the  owners  of  the  premises;  that  the  other  de- 
fendunt  was  an  independent  contractor,  erect- 
ins  a  boildinK  for  the  owners,  and  the  blasting 
was  done  by  him;  that  there  was  evidence  that 
it  yraa  necessary,  in  order  to  do  the  excavating, 
to  blast  with  gunpowder;  and  that  ileceased 
was  sot  belpins  to  do  the  blasting.     HM,  that 


the  question  of  the  IlablUtr  of  the  contractees 
shonid  have  been  submitted  to  the  jury. 

2.  In  such  case  the  contractees  would  be 
liable  if,  after  notice  that  the  excavating  was 
beiug  done  by  blasting,  they  did  not  take  rea- 
sonably prompt  and  ellicient  measures  to  pre- 
vent injury  to  third  persons,  since  blasting  witb- 
in the  limits  Of  a  town  is  a  nuisance,  unless  don* 
with  proper  precautions. 

Appeal  from  circuit  conrt,  Mercer  county. 

"To  be  officially  reported." 

Action  by  Aaron  Jones,  as  administra- 
tor, against  Ellen  McMlnlmy,  Thomas 
McMiniray,  and  Isaac  Wlchersbam,  to  re- 
cover for  tbe  death  of  plalntiff'a  Intestate, 
caused  by  defendants'  negligence  in  blast- 
ing  rock  with  gunpowder  witbin  the  lim- 
its of  a  town.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

Hell  £  Bell,  for  appellant.  Poatoa  Jt 
Jacobs,  for  appellees. 

Bennett,  J.  The  appellees  Ellen  and 
Thomas  McMlnlmy  employed  Isaac  Wieh- 
ersbani,  a  competent  and  Hklllful  person 
in  that  line, to  build  them  a  bouse  on  their 
lot,  lying  In  the  town  of  Hurrodsburg, 
Ky.  Maid  employment  included  the  build- 
ing of  a  cellar  of  certain  dimensions  under 
tbe  house,  and  the  excavation  of  the  earth 
tor  that  purpose.  The  bill  of  exceptions 
says  tbe  evidence  adduced  before  the  jury 
conduced  to  show  that  It  was  necessary. 
In  order  to  do  the  excavation,  In  the  ordi- 
nary mode  of  doing  that  kind  of  work,  to 
blast  with  gunpowder.  The  proof  also 
shows  that  theappellant'Blnte8tate,acltl- 
sen,  not  engaged  In  helping  to  do  tbe  blast- 
ing, was  hurt  by  one  of  the  blasts.  This 
action  seeks  to  recover  damages  from  th« 
appellees,  tbe  McMinimys and  Wichersham. 
caused  by  the  said  injury.  The  right  to 
recover  damaKes  from  the  McMinimys  was 
resisted  upon  the  grounds  (1)  that 
Wlchersbam  was  anindependentcontract- 
or,  and  the  work  that  he  was  to  |)erfuru> 
did  not  necessarily  create  a  nuisance,  con- 
sequently they  were  nut  liable  in  damages 
for  the  Injury;  (2)  that  the  Injury  to  the 
appellant's  intestate  was  the  result  of  his 
contributory  negligence.  It  is  well  settled 
that  blasting  with  gunpowder  in  a  city 
or  town  near  enough  to  tbe  property  of 
others  to  do  Injury  is  a  nuisance,  unless 
proper  precautions  are  taken  to  prevent 
Injury  to  tbe  property  of  others  within  its 
reacli,or  to  the  persons  of  others  Ignorautly 
coming  witbin  Its  reach.  The  contract 
clearly  shows  that  Wlchersbam  was  ao 
independent  contractor,  and  not  the  serv- 
ant of  the  McMinimys.  Now,  it  Is  well 
settled  that  where  the  independent  con- 
tractor and  the  contructee  contract  for 
tbe  performance  of  work  that  Is  lawful  in 
Itself,  and  tbe  work  Is  performed  in  an  un- 
lawful manner,  either  by  the  wronirful  or 
negligent  execution  of  the  work,  and  re- 
sulting in  Injury  to  others,  the  contraciea 
is  not  liable  In  damages  to  such  persona 
for  tbe  Injury.  On  the  other  hand,  where 
the  con tractee  employs  the  contractor  to 
do  work  for  his  benefit  which.  In  tbe  ordi- 
nary mode  of  doing  it,  he,  as  a  prudent 
man,  has  reason  to  believe  is  a  nulBance, 
be  is  lianle  for  any  Injuries  that  may  result 
from  it  to  third  persona.  The  reason  of 
the  contractee's  llMbillty  Is  tbnt  the  con- 
rractee  is  liable  for  Injuries  resulting  from 
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hiB  own  aalawtal  act;  and  he  cannot  pro- 
tect  himself  from  ench  liability  by  employ- 
ing others,  under  the  name  of  inOependent 
contractors,  to  du  the  unlawful  act.  But 
where  he.  hb  a  prudent  man,  has  no  rea- 
8UU  to  believe  that  the  act  contracted  to 
be  done  1b  a  nuisance,  but  1b  in  itself  law- 
ful, and  It  turns  out  durint;  the  progmaH 
of  the  work  that  It  is  neceBsary  to  create 
a  nuisance  In  order  to  do  the  work,  then 
the  contractor  is  not  liable  for  Injuries  to 
third  pei'BouB  resulting  from  the  nuisance 
before  he  had  notice  of  its  existence.  But, 
In  such  case,  upon  receiving  notice,  it 
would  be  his  duty  to  take  such  reasonably 
prompt  and  efficient  menus  as  are  in  bis 
power  to  suppress  the  nuisance;  else  be 
will  be  responsible  for  injuries  to  third 
persons  resulting  from  the  nuisance,  after 
notice.  See  Wood,  Mast.  &  Serv.  pp.  598- 
612;  Robinson  %'.Webb,  II  liush,  4S0.  The 
caseshould  have  been  submitted  to  the  jury 
lo  accordance  with  the  foregoing  principles; 
also  the  question  of  contributory  negli- 
gence should  have  been  submitted  to  the 
Jury.  The  judgment  is  reversed,  and  case 
remanded,  etc. 


RiNO  V.  MissocRi  Pac.  Rt.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  9. 
Nov.  16,  1892.) 

Record  oh  Wbit  or  Esbor— Dbath  or  Raii> 
xoAD  Emflotb. 

1.  Rev.  St  i  22S3,  provides  that  Oie  app^ 
lant  or  plaintiff  in  error,  in  lieu  of  filing  a  com- 
plete transcript  of  the  record  in  the  appellate 
court,  may  file  a  certified  copy  of  the  record  en- 
try of  the  judgment,  order,  or  decree  appealed 
from,  tozether  with  the  order  granting  the  ap- 
peid,  and  shall  thereafter  file  printed  abntracts 
of  the  entire  record  in  the  office  of  the  clerk  of 
the  ajppellate  court.  Held,  that  the  provisions 
of  this  section  apply,  not  only  to  appeals,  but 
also  where  a  case  is  certified  to  the  appellate 
coiut  on  a  writ  of  error,  in  a  proceeding  in 
which  the  judgment  was  not  appenlod  from,  and 
in  which  there  was  no  order  granting  an  appeal. 

2.  In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband,  through  the  alleged 
negligence  of  defendant  railway  company,  it  ap- 
peared that  deceased  was  a  section  hand;  that 
as  the  train,  at  the  time  he  was  killed,  came 
up  at  fnll  speed,  deceased  was  standing  from 
4  to  6  feet  away  from  the  track;  that  it  was 

.  not  customary  for  trains  to  slow  up  on  nearing 
section  hands;  that  the  whistle  was  sounded 
when  the  engine  was  150  yards  from  the  work- 
men, and  it  further  appeared  that  deceased 
could  not  have  been  on  the  track  when  killed, 
for  there  were  no  bruises  on  him,  eicept  a  deep 
wound  in  the  back  of  his  head.  Hdd,  that  there 
was  no  evidence  that  the  accident  was  caused 
by  any  negligence  in  the  engineer. 

3.  It  appeared  that  deceased  and  one  other 
were  working  under  the  direction  of  a  foreman; 
that  deceased  had  been  so  employed  on  the  road 
0  or  10  years,  and  that  trains  frequently  passed 
over  the  track  every  hour  in  the  day;  and  there 
was  no  evidence  that  it  was  the  duty  or  custom 
of  foremen  to  warn  those  under  them  of  the  ap- 
proach of  a  train.  When  the  train  gave  the 
signal  on  its  approach,  the  foreman  and  the  oth- 
er workman  stepped  back  from  4  to  6  feet  from 
the  track,  where  they  stood  in  safety  until  the 
train  passed,  and  they  Ixith  testified  that  when 
they  saw  deceased,  as  the  train  was  approach- 
ing, he  was  stnnding  al>out  the  some  distance 
Irom  the  track.     Ucld,  that  there  was  no  evi- 


dence that  the  foreman  was  negligent  in  not 
warning  deceased  of  the  approach  of  the  train. 

Error  to  circuit  court,  Jobnaon  county; 
CH4RLR8  W.  Sloan,  Judge. 

Action  by  UHrriet  Ring  aguinst  the  Mfs- 
aonri  Pacific  Railway  Company  to  recover 
dnmuges  for  the  death  of  plaintiff's  hus- 
band, alleged  to  have  been  caused  by  ttie 
negligence  of  defendant.  From  a  Judg- 
ment for  defendant,  piaiutltf  brings  error. 
Affirmed. 

•V.  P.  Sparks,  for  plaintiff  in  error.  H.  SL 
Priest  and  £.  T.  Railey,  for  defendant  in 
error. 

Macfarlank,  J.  This  1b  a  snit  by  plain- 
tiff to  recover  damages  for  the  death  of  her 
husband,  Urioff  Ring,  by  the  alleged  negli- 
gence of  the  defendant.  The  petition 
charges  that  deceased  was  in  the  employ 
of  the  defendant  as  a  track  or  section 
hand,  under  a  foreman  Henry  Cane;  that 
between  7  nnd  8  o'clock  on  the  morning 
of  December  31,  1887,  he  was  put  to  work, 
with  other  hands,  on  the  track  of  defend- 
ant's road  near  the  limits  of  the  city  of 
Pleasant  Hill,  under  the  direction  of  said 
foreman;  and  while  so  engaged,  and  by 
reason  of  the  negligence  of  said  foreman, 
and  of  the  englueer  of  a  passenger  train 
running  on  the  road,  he  was  struck  by  the- 
locomotive  nf  said  train,  and  from  injuries 
thereby  received  he  subsequently  died. 
The  specific  acts  of  negligence  charged 
were  that  on  this  morning  the  train  waH 
over  an  hour  late,  which  was  unknown 
to  both  deceased  and  the  foreman,  and 
passed  the  point  at  which  they  wereworlc- 
lug  at  the  rate  of  35  miles  per  hour.  "Tbat 
the  engineer  in  charge  of  said  train  saw. 
or  by  the  exercise  of  reasonable  care  coald 
bnve  seen,  suid  Ring's  dangerous  posltlun 
while  at  work  at  the  side  of  defendant*a 
track,  In  ample  time  to  have  stopped  tbe- 
train  and  avoided  the  Injury  to  said  Ring, 
hut  neglected  to  stop  said  train  or  ring 
the  bell  or  blow  tbe  steam  whistle  at- 
tached thereto,  and  thus  notify  deceased 
of  the  approach  of  said  train  and  of  the 
danger  to  which  he  was  exposed;  and  tbe- 
said  section  foreman  saw,  or  by  the  exer- 
cise of  reasonable  rare  could  have  seen, 
said  train  In  ample  time  to  have  warned 
said  deceased  of  the  danger  to  wbicb  be- 
waii  exposed,  which  said  foreman  saw  mid 
knew,  or  might  have  seen  and  known  by 
the  exercise  of  reasonable  care,  and  migbt 
thereby  have  enabled  said  deceased  to- 
avoid  the  danger  to  wbicb  he  was  ex- 
posed, but  neglected  to  do  so."  The  an- 
swer was  a  general  denial,  and  a  plea  uf 
contributory  negligence.  "The  trial  by  a 
jury  resulted  in  a  verciict  and  judgment 
for  defendant,  and  the  case  was  brought 
to  this  court  for  review  by  writ  of  error. 

There  was  little,  it  any,  conflict  in  the 
evidence  upon  any  material  question. 
There  were  only  two  trackmen  beHldes  de- 
ceased working  at  the  place  of  the  acci- 
dent. They  were  both  witnesses  at  tbe- 
trial,  and  the  engineer  and  fireman  were 
alHo  witneHses.  These  four  were  tbe  only 
persona  in  a  condition  to  have  seen  tbe 
accident;  none  of  them  aaw  It,  or  could 
account  for  It.  The  road,  at  the  place  of 
the  accident,  runs  nearly  east  towards- 
Pleasant  Hill.    The  foreman  and  tbnie  la- 
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borers  were  at  work  on  the  ti;ack,  oom- 
ineneinK  that  morning  at  about  7  o'clock. 
The  paaaenger  train  from  the  west  wau 
due  between  6  and  7  o'clock,  but  un  this 
morning  it  was  about  an  hour  late.  The 
foreman,  deceased,  aud  another  laborer 
named  Quick  were  working  together, 
Bbuveliug  gravel.  From  50  to  150  j^ards 
west  of  thi»ni  was  a  whistling  post,  which 
was  half  a  mile  from  defendant's  yards  In 
Pleasant  Hill, and  at  which  trains  coming 
In  were  required  tosignal  the  yard  men  by 
whistle.  From  the  whistling  post  to  where 
the  men  were  at  work  the  track  was 
straight  and  the  view  unobstructed.  All 
three  men  were  on  the  west  side  of  the 
track, — the  foreman  in  the  middle,  de- 
ceased 7  or  8  feet  north  of  him,  and  the 
man  Qaick  the  same  distance  sooth.  Tho 
whistle  signal  was  given  at  the  proper 
place,  and  the  train  went  by  these  men  at 
the  rate  of  20  or  2.5  miles  per  hour.  When 
deceased  was  last  seen  "  be  was  standing 
out  from  the  railroad  bed  five  or  six  feet, 
when  the  train  came  along,"  as  the  fore- 
man testified ;  and  about  "  three  feet  from 
tlie  end  of  the  ties,"  as  QaIck  testified. 
Neither  of  tbeni  noticed  him  as  the  train 
passed,  but,  after  it  had  goneby"aboat 
one  hundred  feet,"  he  was  found  lying,  six 
or  seven  feet  from  the  track,  with  a  hole, 
in  which  the  finger  could  be  Inserted,  in 
the  right  side  of  the  back  part  of  the  bead, 
the  fiknll  being  broken  !u.  From  this 
wound  be  died  in  a  few  days. 

These  two  witnesses  were  called  by  the 
plaintiff,  and  these  facts  were  shown  by 
evidence  introduced  by  her.  The  engineer 
and  the  fireman  of  the  engine  wore  called 
by  defendant.  They  testified  thut  the 
whistle  of  the  engine  was  sounded,  and 
the  train  was  stopped,  at  the  crossing  of 
the  Fort  Scott  road,  a  quarter  of  a  mllu 
away,  and  that  the  whistle  was  sounded 
at  the  whistling  post.  They  saw  the  men 
standing  on  the  side  of  the  road  when  the 
engine  passed,  none  of  them  being  near 
enough  tn  have  been  struck  by  the  engine. 
No  other  signals  were  given.  They  did 
not  know  that  any  one  was  struck.  The 
rate  of  speed  of  the  train  was  not  checked. 
No  effort  was  made  to  stop  the  train. 
The  foreman  did  not  warn  deceased  of  the 
approach  of  the  train.  The  evidence  does 
not  show  that  deceaced  saw  the  train,  or 
knew  of  its  approach,  unless  the  fact  could 
be  Inferred  from  other  evi<ience.  The  train 
could  have  been  stopped  after  the  engineer 
got  within  view  of  tlie  deceased.  It  was 
not  the  custom  to  stop  or  check  up  trains 
on  approaching  trackmen  at  work.  De- 
ceased had  been  employed  as  a  trackman 
on  diffendant's  road  9  or  10  jears.  Trains 
passed  over  the  road  frequently  during 
the  day.  There  was  no  rule  shown  which 
required  the  foreman  to  notify  workmen 
uf  the  approach  of  trains.  The  case  was 
submitted  to  the  Jury  upon  a  series  of  in- 
structions, the  correctness  of  some  of  which 
is  questionoO,  but  the  view  we  take  of 
the  case  makes  it  unnecessary  to  consider 
them  In  detail. 

1.  This  case  was  certified  to  this  court 
apon  a  writ  of  error  from  the  circnit  court 
of  .lohnson  county.  The  writ  calls  for 
the  record  and  proceedings  in  the  case. 
Tbe  only  record  returned,  in    obedience 


to  the  writ,  is  a  certified  copy  of  tbe  rec- 
ord entry  of  the  Judgment,  which  was  ren- 
dered in  favor  of  tbe  defendant  upon  the 
verdict  of  tbe  Jury.  No  order  granting  an 
appeal  was  returned.  Plaintiff  in  error 
filed  in  this  court  what  purport  to  be 
printed  abstracts  of  the  entire  record  of 
said  cause,  us  provided  by  section  2253, 
Bev.  at,,  and  asks  that  her  cause  be  re- 
viewed upon  such  abstracts.  It  is  insisted 
by  defendant  in  error  that  there  is  no  rec- 
ord before  the  court  for  its  review,  and 
for  that  reason  tbe  judgment  should  be 
afllrmed.  It  Is  evident  that  plaintiff  In 
error  has  undertaken  to  obtain  a  review 
of  the  proceedings  of  the  circuit  court,  as 
is  provided  by  said  section.  That  section 
provides  that  "the  appellant  or  plaintiff 
in  error,  in  lieu  of  filing  a  complete  tran- 
script of  tbe  record  in  the  appellate  court, 
may  file  a  certified  copy  of  the  record  entry 
of  the  Judgment,  order,  or  decree  appealed 
from  in  said  cause,  •  •  •  together  with 
the  order  granting  the  appeal,  and  shall 
thereafter  •  •  •  file  printed  abstracts 
of  the  entire  record  *  *  •  in  the  office 
of  the  clerk  of  the  said  appellate  court; 
•  *  •  and  deliver  a  cojiy  of  said  printed 
abstraitt  to  the  respondent  or  defendant 
in  error;  and  the  respondent  or  defendant 
in  error  may  •  •  »  file  additiimal  ab- 
stracts. •  »  •  If  the  absirnct  filed  by 
appellant  or  plaintiff  In  error  be  sufficient 
and  correct,  a  reasonable  charge  therefor 
shall  be  taxed  against  the  respondent  or 
defendant  in  error,  "etc.  Defendant  insists 
that  as  this  statute  requires  a  certified 
copy  of  the  Judgment  appealed  from,  and 
a  copy  of  the  order  grunting  the  appeal, 
to  be  filed  in  the  appellate  court,  the  pro- 
visions cannot  apply  to  writs  of  error,  in 
proceedings  in  which  the  Judgment  was 
not  appealed  from,  and  in  which  there 
was  no 'order  granting  an  appeal."  We 
are  of  the  opinion,  taking  the  whole  sec- 
tion together,  that  the  manifest  intention 
of  the  leglsloture  was  to  apply  its  provi- 
sion to  both  appeals  and  writs  of  error. 
We  think  the  reference  to  the  "Judgment 
appealed  frora"  was  only  intended  to  dis- 
tinguish the  particular  Judgment  of  wliich 
complaint  is  made,  and  a  review  of  which 
Is  desired,  and  has  no  other  significance. 
The  requirement  that  a  copy  of  tho  order 
granting  the  appeal  should  be  filed  was 
only  intended  to  be  applicable  to  Judg- 
ments from  which  an  appeal  had  been 
taken.  An  order  granting  an  appeal  is 
neceHfary  to  give  the  uppellatecourt  Juris- 
diction by  appeal,  and  the  necessity  of  fil- 
ing a  copy  of  said  order  is  apparent.  No 
order  of  the  kind  Is  necessary  to  give  the 
appellate  court  Jurisdlctlun  by  writ  of 
error,  the  writ  giving  the  jurisdiction. 
The  statute  is  certainly  son)ewhat  ambig- 
uous, l)ut  the  reference  throughout  to 
"plaintiff  In  error"  and  "defendant  in 
error,"  whenever  appellant  and  respond- 
ent arerererred  to, is  quiteconvincing  that 
the  benefits  of  (he  section  were  intended 
for  both  classes.  Cons<truing  the  statute 
to  mean  that  the  copy  of  an  order  grant- 
ing an  appeal  should  be  filed  in  every 
case,  in  order  to  give  the  parties  Its  bene- 
fit, would  show  an  unreasonable  prefer- 
ence to  pnrtiea  to  an  appeal  over  those  to 
a  writ  of  error,  and  would  also  render 
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much  of  tho  lanKuaee  of  the  act  meaniug;- 
lesB.  We  tblnk  the  provisions  of  the  act 
apply  to  writs  ol  error. 

2.  The  Questluu  of  the  duty  of  the  em- 
ploye, engaged  In  ruDnlng  a  train  tow- 
ards the  one  euKugeU  In  repairing  the 
track;  the  risk  of  injury  from  passing 
trains  which  the  track  laborer  assumes 
when  he  accepts  employment;  and  the 
duty  of  the  section  foreman  to  the  track- 
men under  him  to  look  out  for  trains  and 
warn  them  of  danger,— have  all  been 
pressed  upon  our  consideration  in  this 
case.  These  are  all  important  questions, 
and  their  solution  in  any  particular  case 
depends  largely  upon  the  rules  established 
by  the  master  for  the  government  and  di- 
rection of  his  employes.  It  is  dltlicult  to 
generalize  in  such  a  way  as  to  meet  par^ 
ticular  cases,  and  it  is  not  best  to  attempt 
to  do  so. 

8.  As  to  the  negligence  of  the  engineer, 
the  petition  charges  that  he  saw,  or  could 
have  seen,  Ring's  dangerous  position  in 
time  to  have  stopped  the  train  or  warned 
blm  of  danger,  but  neglected  to  do  either 
There  is  no  doubt  that,  if  Ring  bad  been 
in  a  dangerous  situation  on  or  near  the 
track,  or  had  apparently  not  beard,  or 
wholly  disregarded,  the  usual  signal  warn- 
ing, it  would  have  been  the  duty  of  the 
engineer,  by  the  use  of  all  appropriate 
means  at  his  command,  to  have  avoided 
striking  him.  That  deceased  was  at 
some  time  in  a  dangerous  situation  is 
attested  by  the  fatal  wound  on  the  head. 
The  evidence,  liowever.  Introduced  by 
plaintiff,  which  was  corroborated  by  both 
the  engineer  and  firemau,  shows,  without 
contradiction,  that,  as  the  train  came  up. 
deceased  was  standing  from  four  to  six 
feet  from  the  track,  and  entirely  out  of 
harm's  way.  That  he  was  not  on  the 
track  when  struck  is  evident  from  the  fact 
that  there  were  no  bruises  found  except 
on  the  head.  If  he  was  struck  by  the 
train,  it  must  have  been,  from  the  place 
and  nature  of  the  wound,  by  some  projec- 
tion from  the  side  of  the  engine  or  cars. 
There  is  no  evidence  whatever  that  de- 
ceased was  in  a  situation  of  peril  while  be 
remained  in  view  of  the  engineer.  The 
charge  of  negligence  of  the  engineer  was 
not  sustained  by  a  particle  of  evidence. 
Moreover,  this  question  was  submitted  to 
the  Jury  in  an  instruction,  and  the  verdict 
exonerated  the  engineer  of  negligence. 

4.  It  is  insisted,  in  the  next  place,  that 
the  foreman  of  deceased  was  negligent  in 
not  warning  him  of  the  danger  to  which 
he  was  exposed.  Such  is  the  charge  In  the 
petition.  Now,  what  is  the  proof  of  this 
allegation?  if  defendant  bad  promulgated 
rules  directing  the  duties  of  foremen  in 
respect  to  warning  those  under  them,  they 
were  not  Introduced  in  evidence.  It  was 
shown  that  Ring  had  worked  as  a  section 
hand  on  that  road  9  or  10  years,  and 
that  trains  frequently  passed  over  the 
road,  every  hour  in  the  day.  Tbe  fore- 
man testified:  "It  Is  not  my  duty  to  no- 
tify tbe  section  bands  that  a  train  or 
trains  are  behind  time:  nor  do  I  know  if 
it  is  my  duty  to  warn  the  section  hands 
that  a  train  is  coming,  even  if  I  see  it." 
This  Is  every  word  of  testimony  on  tbe 


subject.  There  being  no  rule,  we  should 
take  a  prfactical  view  of  tbe  foreman's  duty 
in  such  cases.  Tbe  train  gave  a  signal 
130  yards  away.  This  was  heard  by  tbe 
foreman  and  Quick.  They  stepped  back 
from  4  to  6  feet  from  the  track,  where  they 
stood  in  entire  safety  until  after  the  train 
passed.  They  both  say  that  deceased 
was  standing  about  the  same  distance 
from  the  track  as  the  train  approached. 
Under  these  circumstances,  we  are  uuable 
to  see  that  the  most  solicitous  and  prn- 
dent  of  foremen  could  have  found  any 
warning  necessary,  either  under  the  rules 
of  law  or  humanity.  This  case  is  clearly 
distinguishable  from  that  class  of  cases 
in  whicn  the  person  injured  was  ordered 
Into  a  place  of  lm(>ending  danger  by  liie 
foreman,  of  which  Stephens  v.  Railroad 
Co.,  96  Mo.  207,  9  S.  W.  Rep.  589,  is  a  type; 
and  other  cases  in  which  the  servant  is 
required  to  do  work  in  a  dangerous  sit- 
nation  lu  which  be  is  unable  to  know  of 
impending  danger,  or  protect  himself 
against  it,  as  in  Moore  t.  Railroad  Co.,  85 
.Mo.  5S8,  and  Dayharsh  t.  Railroad  Co.,lU3 
Mo.  575,  15  S.  W.  Rep.  554.  In  the  former 
class  of  cases  the  master  will  be  held  re- 
sponsible for  tbe  negligent  order  of  the 
foreman,  and  in  the  latter  for  a  neglect  to 
give  timely  warning  of  the  danger.  la 
this  case  the  laborers,  including  the  fore- 
man, were  all  alike  "shoveling  gravel," 
with  a  long  stretch  of  straight  and  un- 
obstructed track  from  which  danger, 
though  not  impending,  might  be  expected 
at  any  time.  The  situation  was  not  one 
of  unusual  danger,  or  one  not  ordinarily 
incident  to  the  work  they  were  employed 
to  perform.  Tbe  engine  sounded  a  signal 
within  easy  hearing  distance,  and  within 
plain  view  of  these  men.  Deceased  was 
not  at  th{it  time  on  tbe  track,  or  in  a  place 
of  danger.  He  bad  worked  on  the  road  9 
or  10  years,  with  trains  passing  frequent- 
ly during  every  day,  and  was  familiar  with 
all  the  dangers.  No  rules  were  shown 
which  absolved  the  laborers  from  watch- 
ing for  themselves  for  passing  trains,  or 
that  imposed  upon  the  foreman  the  duty 
of  watching  and  warning  them  of  the 
ordinary  danger  from  passing  traina. 
Under  these  circumstances,  a  rule  that 
would  impose  upon  the  tnuster  the  duty 
of  watching  each  individual  workman, 
and  warning  him  ot  tbe  passing  of  every 
train,  and  of  keeping  him  out  ot  dan- 
ger, would  be  an  abrogation  of  the  well- 
recognised  and  necessary  rule  that  the 
servant,  when  engaged  in  his  master'* 
service,  assumes  all  tbe  risks  ordinarily 
incident  to  the  discharge  ot  tbe  duties- 
he  undertakes  to  perform,  and  would- 
make  the  master  an  (usurer  of  the  safe- 
ty of  his  servants.  It  would  be  most  un- 
reasonable to  require  tbe  master  to  keei> 
a  special  watch  over  every  employe,  and 
warn  him  of  every  common  danger  to 
which  he  might  be  subjected  in  the  pei^ 
formance  of  his  ordinary  duties,  and  the 
law  does  not  require  it.  i^hear.  &  R.  Neg. 
§  185;  Jackson  v.  Railway  Co.,  104  .Mo. 
4m,  16  S.  W.  Rep.  413;  Thomas  v.  Railway 
Co  ,  (Mo.  Sup.)  18  S.  W.  Rep.  9S0,  (not  of- 
iivlally  reported.)  The  Judgment  to  for 
tlie  right  party,  t^nd  iq  affirmed. 
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BuRQRB  ▼.  Missouri  Pao.  B.  Co. 

(Supreme  Court  qf  iUissuuri,  DtvUilon  No,  3. 
Oct.  10,  l>m.) 

AcciDBNT  AT  Railroad  Cros:>ino  —  Plbadiho  — 

tilOilAJjS  —  COKTKIBDTOBY     NbOLIOBKOB  —  OB- 
STBUCTIOK  OF  BthEETS. 

•  1.  A  petition,  in  an  action  to  recover  for 
personal  injaries,  alleged  that  defendant  negli- 
geatlj  and  unlawfully  stopped  a  freight  train 
across  a  public  street;  that,  while  plaintifC  was 
attempting  to  cross  such  street  between  two 
cars  of  such  train,  defendant,  witboot  warniM, 
backed  anch  train,  thereby  causing  plaintifrs 
injury.  Hdd,  that  the  two  alleged  causes  of  in- 
Jury  were  not  separable,  in  the  sense  that  one 
only  would  be  the  proximate  cause  of  such  in- 
jury. 

2.  Thoagh  BeT.  St  1889,  {  2608,  providing 
that  the  bell  shall  be  rung  or  the  whistle  sound- 
ed at  least  80  rods  from  the  place  where  a  rail- 
road crosses  any  traveled  public  road  or  street, 
and  so  continued  at  intervals  until  such  road  or 
street  has  been  crossed,  is  intended  to  give 
wamiug  of  the  approaching  train  only  to  those 
crosning  or  attempting  to  cross  the  railroad  over 
a  public  highway,  yet  it  does  not  follow  that  no 
other  signals  are  ever  required. 

3.  Where  a  freight  train  is  stopped  across 
a  village  street  longer  than  the  village  ordi- 
nance allows,  and  people  are  crossing  such 
street  by  passing  between  the  cars  of  such 
train,  it  is  a  question  for  the  jury  whether  it 
was  not  the  duty  of  those  in  charge  of  such 
train  to  give  profer  warning  of  their  intention 
to  start  the  same. 

4.  Where  the  evidenos  tends  to  prove  the 
all^atioDS  of  the  petition  charging  defendant 
witn  negligence,  a  case  is  made  out  for  the  jury 
as  to  such  negligence. 

B.  Where  it  appears  that  plaintiff  was  an 
unusually  bright  boy  of  nine  years;  that  he 
Icnew  of  the  danger  in  so  passing  between  the 
ears;  and  that  he  might  have  passed  over  an 
onobstructed   road   at   another   point, — ^it   is   a 

aneation  for  the  jury  whether  plaintiff  exercised 
lat  degree  of  care  which  would  be  expected 
from  one  of  his  age  and  capacity,  under  like 
circumstances. 

6.  Under  a  village  charter  living  the  village 
the  right  and  control  over  the  public  streets, 
and  the  common  council  power  to  pass  any  ordi- 
nance "usual  or  necessary  for  the  well  being  <^ 
the  inhabitants,"  such  village  has  authority  to 
limit  the  time  trains  may  block  a  street  to  10 
nunutes. 

7.  Kvldenoe  that  plaintifC  saw  others  cross 
before  him  is  admissible  to  show  defendant's 
negligence  in  starting  the  train  without  wam- 
iug. 

Appeal  from  circuit  coort,  Moniteao 
eonnty;  E.  L.  Euwakds,  Judge. 

Action  by  Edcrar  Hurler,  by  Thomas  M. 
linrger.  Ills  next  (rlend,  uKainst  the  Mia- 
aoari  Pacifir  Railroad  Company,  to  recor- 
er  damaRKs  for  persoaai  InJurieH  resDltlng 
from  tlie  alleced  nefclisence  of  defendant's 
employea.  Judgment  for  plaintiff.  De- 
tendaot  appeals.    AlHrmed. 

B.  S.  Priest  and  W.  a.  Hblrk,  tor  appel- 
lant. Moore  >L-  Williarna  and  Braffen  & 
WiUiama,  tor  respondent. 

Macfari^anb,  J.  PlalDtlft,  who  is  an  in- 
fant, prosecutes  this  suit  by  bis  next  friend, 
to  recover  damages  from  defendant  for 
personal  injuries  resultiug  from  the  al- 
leged negligence  of  its  employes.  He  ob- 
tained lodgment  in  the  circuit  conrt,  and 
defendant  appealed.  After  the  formal  al- 
legations, tbe  petition  charged,  In  sab- 
tftance,  that,  on  the  8d  day  of  May,  1889, 


defendant  negligently  and  carelessly  ob- 
structed the  crossing  of  one  of  the  pnblic 
streets  of  the  tow  n  of  California,  known 
an  "Oak  Street,  "by  staudiue  one  of  its 
trains  across  it  more  than  10  minutes,  in 
violation  of  an  ordinance  of  said  town; 
that  plaintiff  was  a  boy  between  9  and  10 
years  of  age,  and  lived  with  his  father  on 
the  south  side  of  tbe  railroad;  that  ove> 
this  street  was  his  usual  way  to  tbe  pub- 
lic school,  which  he  was  attending,  an() 
which  was  situate  on  the  north  side  of  the 
railway;  that  when  plaintiff,  on  his  way 
to  school  on  said  day,  reached  said  cross- 
ing, be  found  a  train  standing  across  it; 
after  waiting  tor  some  time  for  it  to  be 
moved  or  to  bo  uncoupled,  on  seeing 
grown  persons  pass  over  between  the 
cars,  be  attempted  to  go  through,  also; 
that,  being  so  young,  he  did  not,  under  the 
circnmstancea,  unticlpato  any  danger; 
that,  when  he  had  gotten  partly  over,  the- 
defendant's  servants  carelessly  and  negli- 
gently caused  said  train  to  back  up,  with- 
out ringing  the  bell  or  sounding  the  whis- 
tle, or  giving  any  signal  of  starting,  by 
reason  whereof  be  bad  no  notice  of  the  in- 
tended  moving  ot  said  train;  that  it  wn» 
defendant's  duty,  under  tbe  laws  of  this 
state,  to  grive  such  signal  before  starting 
the  train;  that,  by  reason  of  such  care- 
lessness and  negligence,  plaintiff's  right 
toot  was  caught  between  the  drawbeada- 
of  said  cars,  and  crushed,  and  had  to  be 
amputated.  Thn  sufficiency  ot  this  peti. 
tion  to  declare  a  cause  of  action  was  ques- 
tioned ou  the  trial  by  objection  to  any  tes- 
timony thereunder,  and  again  after  vepi 
diet  by  motion  In  arrest  of  Judgment. 
Thnse  objections  were  overruled,  and  tbe 
action  of  the  court  in  doing  so  is  assigned' 
as  error  in  this  court. 

1.  It  ia  first  objected  that  tbe  pntitlov- 
shows  no  causal  connection  between  the 
act  of  obstructing  tbe  crossing  and  the 
injury  to  plaintiff;  that  the  moving  of  the 
train  was  tbe  proximate  cause  of  the  In- 
Jury,  and  no  negligence  In  doing  tbat  in- 
stated. We  do  not  understand  that  tbe 
maxim,  phush  proziina,  non  reraotn  apee~ 
tatiir,  applies  in  case  botb  negligent  acts,, 
conducing  to  produce  the  injury,  were 
committed  by  the  person  from  whom  re- 
dress is  sought.  The  role  tbat  the  causal 
connection  between  tbe  negligent  act  and 
the  damage  may  be  broken  by  the  Inter- 
position of  an  independent  responsible  hu- 
man agency  cannot  be  applied  to  relieve 
one  ot  liability  for  one  negligent  act  by 
Interposing  another,  also  committed  by 
hiraHelf.  Besides,  we  do  not  think  tbe  tw«> 
negligent  acta  charged  in  this  petition  are 
independent  of  each  other.  They  both 
unite  in  const) tating  one  act  of  negli- 
gence,—the  negligent  management  of  the 
train,— and  botii  concur  In  producing  the 
damage.  The  idea  is  aptly  expressed  by 
WooiiWARD,  J.,  in  an  opinion  In  a  case  in 
which  a  child  undertook  to  pass  under  a 
train  standing  across  a  street,  and  was 
injured  by  tbe  negligent  starting  of  the 
cars  before  he  had  paused  through.  He 
says:  "Now,  adjust  the  actH  of  stopping 
and  starting  ever  so  ukely  to  the  maxim 
causa  proxima,  and  not  a  step  ot  advance 
is  taken  liy  tbe  defense,  tor  the  company 
are  equally  liable  for  botb  ca  ises.    It  yoo 
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«ay  it  wafl  the  starting,  and  not  the  atop- 
piDK>  of  tbe  cars  that  did  the  miscbief,  the 
queHtion  o(  plalntiH'a  ueKligence  In  suHer- 
ing  his  HOn  to  be  under  them  is  still  In  tbe 
case;  bat  you  bave  made  no  progresa  in 
tbe  defense,  because, If  thei-e  was  wrong  In 
tbe  start,  the  company  are  as  responsible 
for  it  as  tor  any  wrong  in  tile  stop.  Tbe 
oa tore  of  tbe  cbro,  however,  does  not  ad- 
roit of  this  nine  distinction.  The  conduct 
of  tbat  train  of  cars  was  cue  thing,  in- 
trusted as  a  special  duty  to  one  man, 
and  if  his  mismanagement  injured  the 
4plalntitr,  without  fault  on  tbe  plaintiO's 
part,  the  company  arn  liable  for  it.  To 
«plit  such  a  single,  simple,  individual 
«auae  into  two  causes,  and  to  christen 
them  proxima  andni/isotAi.istoembarrass 
ourselves  unnecessarily,  and  to  obstruct 
the  course  of  justice."  Railroad  Co.  v. 
Kelly,  31  Pa.  St.  377;  Nagel  v.  Railway 
Co.,  75  Mo.  653;  Hayes  v.  Railroad  Co., Ill 
0.  S.  2i8,  4  Sup.  Ct.  Rep.  369:  Railway  Co. 
▼.  Reaney,  42  Md.  117.  The  negligent 
and  unlawful  obstruction  of  the  street 
continued  until  the  negligent  starting  of 
the  cars  commenced,  and  the  two  alleged 
causes  of  the  injury  were  not  separable, 
in  the  sense  that  one  only  would  be  tbe 
proximate  cause  of  the  damage. 

2.  It  is  next  insisted,  as  an  objection  fa- 
tal to  the  sufficiency  of  tbe  petition,  that 
It  was  not  the  duty  of  defeadant,  under 
the  circumstances  alleged  in  the  petition, 
to  give  warning  of  the  starting  of  tbe 
train.  It  iaargued,  we  think  correctly,  by 
counsel  for  d^endant,  that  tbe  duty  of 
firing  tbe  statutory  signals  of  ringing 
tbe  bell  or  sounding  tbe  whistle  has  no 
application  to  one  situated  as  plaintiff 
was,  iu  the  middle  of  tbe  train  and  be- 
tween two  cars,  but  was  intended  to  give 
warning  of  the  approach  of  a  train  to  per- 
«ons  who  might  be  crossing,  or  Intending 
'to  cross,  the  railroad  over  a  public  high- 
way. Indeed,  the  language  of  ttie  statute 
-admits  of  no  other  construction.  Rev. 
^t.  1889,  §2608;!  .Stillson  v.  Railway  Co., 
'V!  Mo.  677;  Dablatrom  v.  Railway  Co.,  96 
Mo.  101,  8  a.  W.  Rep.  777. 

We  do  not  think  it  follows  from  the  fact 
that  the  statute  only  enjoins  these  cross- 
ing signals  that  no  others  are  required  un- 
der any  circumstances.  Our  courts  have 
declared,  over  and  over  again,  that  the 
greatest  diligence,  watchfulness,  and  care 
should  bo  observed  by  those  running  and 
operating  trains,  in  towns  and  cities,  es- 
pecially on  and  over  streets  and  other 
public  places  therein.  These  duties  they 
•owe  to  every  one  who  has  the  right  to 
'Use  such  public  places  in  common  with 
them.  According  to  the  allegations  of  the 
petition,  defendant  had  wrongfully  aud  un- 
lawfully taken  tlie  exclusive  occupancy  of 
one  of  the  most  commonly  traveled 
Htreeta  of  tbe  town,  and  that,  too,  at  a:i 
bour  when  much  nsed  by  cliildren  on  their 
way  to  school.  Persons,  plaintiff  among 
them,  had   been   interrupted   in  their  law- 


'Rev.  St  18S9,  {  2608,  provides  that  the  bell 
flhall  be  rung  or  the  whistle  sonnded  at  least  80 
rods  from  the  place  -where  a  railroad  crosses  any 
traveled  public  road  or  street,  and  so  continued 
at  intervals  until  such  road  or  street  has  been 
crossed. 


tul  use  of  tbe  street ;  some  of  wbom  wem 
paaaing  tbrough  between  tbecars.  Cnder 
these  circumstances,  it  la  charged  that  de- 
fendant negligently  started  its  train  witb> 
out  warning.  We  think  the  petition 
states  a  cause  of  action.  If  persons  had 
congregated  on  the  streets,  about  the 
train,  waiting  an  opportunity  to  pass,  and 
others  were  climbing  over  couplings  be- 
tween the  cars,  it  was  surely  a  question 
whether  it  was  not  the  duty  of  those  iu 
charge  of  the  train  to  give  timely  warning 
of  their  intention  to  move  it, in  order  tbnt 
persons  in  places  of  danger  might  pro- 
tect tbemseives  from  injury.  Barkley  v. 
Railway  Co.,  96  Mo.  378,  9  S.  W.  Rep.  793; 
Railroad  v.  Layer,  (Pa.  Com.  PI.)  3  All. 
Rep.  S74. 

8.  r>efendant  moved  for  a  nonsuit  at  tbe 
close  of  ail  theevidence,  upon  two  grounda: 
First,  that  the  evidence  did  not  show 
negligence  on  the  part  of  defendant;  and, 
aficond,  tbat  the  evidence  did  show  such 
contributory  negligence  on  the  part  of 
plaintiff  as  should  prevent  his  recovery. 
Tbis  motion  was  denied,  and  the  ruling  of 
tbe  court  in  doing  so  Is  assigned  as  error. 
The  facts,  as  disclosed  by  tbe  evidence,  and 
about  which  there  is  no  real  controversy, 
were,  in  substance,  as  follows:  On  tbe 
3d  day  of  May,  18S9.  plaintiff  was  9  yeara 
and  10  months  old.  and  was  a  bright,  in- 
telligent, and  active  boy.  He  lived  with 
bis  parents  a  few  blocks  aonth  and  eaat  of 
the  railroad.  Tbe  railroad  runa  throuffh 
the  town  east  and  west,  and  Oak  street, 
which  was  one  of  the  principal  streets  of 
the  town,  run  north  and  south  across  tbe 
railroad.  There  were  two  side  tracks  and 
one  main  track  across  Oak  street.  Tbe 
achoulhouse  waa  on  the  north  side  of  the 
railroad,  and  over  Oak  atreet  was  tbe 
usual  route  from  the  home  uf  plaintiff  to 
school.  On  said  day,  plaintiff,  accompa- 
nied by  his  sister,  13  years  of  age.  started 
to  school,  and  traveled  down  Oak  street, 
as  usual,  to  tbe  railroad,  where  they  found 
a  train  of  freight  cars  standing  on  one  of 
the  side  tracks  across  the  street.  After 
waltine  there  some  15  minutes,  and  hear- 
ing, OH  he  testified,  the  school  bell  ringing, 
plaintiff  put  his  hands  upon  the  cars,  and 
his  foot  between  the  drnwheads,  and  just 
us  he  went  to  go  over  the  train  came  back 
together,  and  caught  his  foot  between  the 
drawheiids.  He  stooped  down  and  pulled 
out  the  coupling  pin,  and  the  rest  of  tbe 
train  started  up.  Amputation  of  the  foot 
WHS  neccHHary.  Piaiiitiff  testified  that  a 
man  cruHsed  before  him.  He  admitted 
that  he  had  been  told  by  his  parents  tliat 
it  was  dangerous  to  attempt  to  crossover 
trains,  and  warned  not  to  do  so.  He 
knew  about  signals  of  whlstllnK  and  ring- 
ing bells  on  engines,  and  that  there  was  a 
street  300  feet  west  of  this  crossing  on 
which  he  could  have  crossed  tbe  track, 
and  by  which  he  could  have  gone  to 
school.  The  evidence  tended  to  prove  tbat 
when  the  train  moved  back  no  signal  waa 
given.  None  of  the  men  in  charge  of  the 
train  knew  that  plaintiff  was  at  tbe  time 
attempting  to  cross  over  it,  or  tbat  he 
waa  about  it,  or  in  any  wise  In  danger. 
Tbe  court  admitted,  over  defendant's  ob- 
jection, thechurter  of  the  town, and  an  or- 
dinance prohiliitiug    the    obstruction  of 
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streets  by  trains  for  more  than  10  rolDutea 
at  any  one  time.  It  wtll  beeeentbat  tliuev- 
idence  tends  to  prove  tbeallegatiunBoI  the 
petition  which  charge  negligence  of  de- 
fendant. The  petition  being  sufBclent,  as 
ban  been  seen,  and  the  evidence  tending  to 
prove  Its  charges,  a  case  was  made  for 
tbe  determination  of  tbe  Jury  as  to  the 
negligenceof  dereudant.  It  Isinsisted  that 
the  act  of  plaintiff,  having  the  Intelligence, 
experience,  knowledge,  and  general  capac> 
Ity  he  was  shown  by  tbe  evidence  to  pos- 
sess, lu  placing  bimHelf  on  the  coupling 
between  two  cars  in  a  train,  to  which 
an  engine  was  attached,  was  aucb  con- 
tributory negligence  as  precluded  a  recov- 
ery. It  must  be  conceded  that,  for  a  boy 
of  bis  age,  plaintiS  was  shown  to  possess 
cnusual  capacity,  tie  was  bright,  intelli- 
gent, and  active;  bad  some  knowledge  of 
the  movement  of  trains  and  tbe  use  of 
train  signals;  and  admitted  that  he  knew 
it  was  dangerous  to  undertake  to  pass 
thrfiugh  betweeu  cars  in  a  train,  and  had 
l>een  warned  by  bis  parents  not  to  at- 
tempt to  do  so.  It  alsonpiieared  that  an- 
other convenient  and  unobstructed  route 
to  school  was  open  to  him.  It  may  also 
be  conceded  that  the  act  of  plaintiff,  when 
measored  by  tbe  standard  applied  to  an 
adnit  person  of  ordinary  prudence,  was  a 
negligent  act.  Hndson  v.  Railway  Co., 
101  Siu.  13, 14  S.  W.  Rep.  15;  Corcoran  v. 
RaUway  Co.,  105  Mo.  399, 10  S.  W.Kep.411. 
It  was  said  In  Upillane  v.  Railway  Co..i 
(decided  at  this  term,)  that  "no  arbitrary 
rule  can  be  established,  flxlog  the  age  at 
which  a  child,  without  legal  capacity  for 
other  purposes,  may  be  declared  wholly  ca- 
pable or  incapable  of  understanding  and 
avoiding  dangers  to  be  encountered  upon 
railway  tracks.  It  isaquestlon  of cai>ac-ity 
in  each  rase.  **  Common  experience  and  ob> 
servation  teach  us  thatduerareon  the  part 
of  an  infant  dues  nut  require  the  judgment 
and  thoughtfuliiess  that  wituld  be  expect- 
ed of  an  adult  person  under  the  aume  cir- 
cumstances. In  the  conduct  of  a  boy,  we 
expect  to  Snd  liupul^iveness,  Indiscretion, 
and  disregard  of  danger,  and  his  capacity 
is  measured  accordlDgly.  A  boy  may 
have  ail  the  knowledge  of  an  adult  re- 
specting the  dangers  which  will  attend  a 
particular  act,  but  at  the  same  time  he 
may  not  have  the  prudence,  tboughtful- 
nesB.  and  discretion  to  avoid  thpm  which 
are  possessed  by  the  ordinarily  prudent 
adolt  person.  Hence  ihe  rule  is  believed 
to  he  recognized  in  all  the  courts  of  tbe 
country  that  a  child  Is  not  neglignnt  If  he 
exercise  that  degree  of  care  which,  under 
like  circuinstunces,  would  reasonably  he 
expected  of  one  of  )iis  years  aud  capiu-lty. 
Whether  he  used  such  care  in  a  particular 
case  Is  a  qnesMon  for  the  Jury.  'Beach, 
Conlrib.  Neg.$117;  Eswln  v.  Railway  Co., 
96  Mo.  29.5,  9  S.  W.  Rep.  577;  O'Haherty  v. 
Railway  Co.,  45  Mo.  70;  Plunilpy  v.  Birge, 
1-J4  Mans.  67:  Meibus  v.DodKe,3S  WIh  auO; 
Railroad  Co.  v.  Young,  81  (ia.  397,  7  S.  £. 
Rrp.  912. 

4.  Defendant  insists  that  the  ordinance 
of  llie  city,  linilting  tbe  time  streetH  mlgiit 
be  obstructed  by  trains  to  10  raiuntes,  was 
not  authorised  by  any  provision  of  the 

>20  S.  W.  Bep.  293. 


charter.    We  think  ample  authority  was 

granted  this  city  under  its  charter  to  au- 
thorise the  couuctl  to  pass  the  ordinance 
in  questlun.  Thn  charter  gave  the  city  the 
right  and  control  over  the  public  streets, 
and  thecounitll  poncr  to  pass  any  ordi- 
nance "usual  or  necessary  for  the  well-be- 
ing uf  the  inhabitants."  The  general 
grant  of  power  to  municipal  corporations 
to  pass  ordinances  or  by-laws  for  the  gen- 
eral welfare  gives  authority  to  pass  by- 
laws, 'reasonable  in  their  character,  upon 
allothermatter8(notauthorlzedby  Eipeclal 
grant)  within  the  scope  of  their  municipal 
authority,  and  not  repugnant  to  ttiecon- 
stltntion  and  general  laws  of  the  state." 
1  Dill.  Mun.  Corp.  §§  315.  316. 

5.  During  the  trial  the  court  permitted 
witnesses  to  testify  that,  while  plaintiff 
was  waiting  fur  the  train  to  be  moved, 
he  saw  men  pass  over  between  the  cars. 
We  do  not  think  there  was  error  In  this. 
The  evidence  bore  upon  the  question  of 
the  negligence  of  defendant  In  starting  the 
train  without  a  signal.  If  persons  were 
climbing  over  the  train  and  were  In  places 
of  danger  about  it,  due  cafe  would  have 
required  notice  that  It  would  move.  The 
evidence  tends  to  show  the  situation  of 
persons  about  the  train, and  was  admissi- 
ble. The  same  character  of  evidence  was 
admitted  without  objection  In  the  cases  of 
Gurley  v.  Railroad  Co.,  104  Mo.  215, 16  S. 
W.  Bep.  11;  Brown  v.  Railway  Co..  30 
Mo.  461 ;  Stillson  v.  Railway  Co.,  67  Mo.  677 ; 
Railroad  v.  Layer,  (Pa.  Com.  PI.)  3  Atl. 
Rep.  874;  and  Thurber  v.  Harlem  Bridge, 
etc.,  Co.,  6C  N.  Y.  3'J6.  We  think  the  in- 
structions given  by  the  court  In  harmony 
with  the  legal  principles  herein  announced, 
and  that  no  error  was  committed.  The 
Judgment  is  accordingly  affirmed.  All 
concur. 


Coleman  r.  Farrah. 

(Supreme  Court  of  3flg8ourt.     Nov.  14,  1892.) 

Odardian  or  LtJVATic  — ^stoppel  to  Dbst  Va- 

LIDITT  OF  ISQUISITIOS  —  PrOBATK  COURT— JO- 
BI8DICTI0X— SeTTLEMKNT  OF  ACCOONTS— NOTICB 
—  APPBAL  —  ADTBORIZIXO    WaRD  TO  TRANSACT 

BCSIKESS. 

1.  Where  one  file*  an  infonnation  alfeging 
the  insanity  of  another,  receives  an  appointment 
as  guardian,  gives  bond,  and  takes  charge  of  the 
estate,  be  is  estopped  to  deny  tbe  validity  of  the 
proceedings  adjudgiug  his  ward  insane. 

2.  Under  Con.st.  art.  6,  §  34,  tbe  ceniTal  as- 
aembiy  by  Laws  1877,  p.  229,  §  1,  establisbed  a 
probate  court  in  each  county,  with  jurisdiction 
to  appoint  guardians  over  persons  of  unsound 
mind,  and  to  "settle"  tbeir  accouuts,  etc.  Uev. 
St.  1879,  §  5825,  provides  that,  "in  case  of 
death  of  such  insane  person  while  under  guard- 
ianship, the  power  of  sucb  guardian  shall  cease, 
•  •  •  ana  the  guardian  shall  immediately 
settle  his  accounts,  and  deliver  tbe  estate  and 
effects  of  bis  ward  to  his  personal  rcpreseuta- 
tive."  Held,  that  on  the  death  of  the  war<l  the 
probate  court  bad  jurisdiction  to  render  a  final 
judgment  on  the  guardian's  account,  though  SSt. 
1825,  8  15,  which  provided  in  express  terms  for  a 
final  settlement  of  the  guardian  s  account  by  tbe 
probate  court,  was  omitted  from  the  reTision  of 
1855.  and  ftoneh  Uev.  >?t.  1855,  and  subsequent 
revisions,  which  gave,  the  county  courts  probate 
jurisdiction,  and  "full  power  to  control  the 
guardian  at  any  such  insane  person  in  the  man- 
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agemont  of  the  person  and  estate  and  the  settle- 
ment of  his  accounts,  and  to  enforce  and  cany 
into  execution  their  orders,  sentences,  and  judg- 
meiita,"  were  entirely  repealed  in  1877.  Shei^ 
-wood,  C.  J.,  and  Brace  and  Macfarlane,  JJ.,  dis- 
senting. 

3.  The  objection  that  the  statute  did  not  in- 
tend that  the  settlement  of  the  guardian's  ac- 
counts should  be  final,  since  no  notice  to  inter- 
ested parties  is  provided,  is  without  force,  as 
the  court  has  power  to  issue  such  notice  when. 
In  the  exercise  of  its  jurisdiction,  it  becomes 
necessary.  Sherwood,  G.  J.,  and  Brace  and 
Macfarlaue,  J.J.,  dissentinc. 

4.  Under  Rev.  St,  1879,  8  1102,  which  pro- 
vides that  "the  circuit  courts  •  •  •  snail 
have  appellate  jurisdiction  from  the  judgments 
and  orders  of  county  courts,  probate  courts,  and 
justices  of  the  peace  in  all  cases  not  expressly 
proliibited  by  law,"  etc.,  an  appeal  will  lie  from 
a  judgment  of  the  probate  court  settling  the  ac- 
counts of  a  guardian  of  a  luuntic,  rendered  on 
the  death  of  his  ward.  Sherwood,  G.  J.,  and 
Brace  and  Macfarlane,  JJ..  dissi-nting. 

5.  Under  Rev.  St.  1879,  i  5816,  (Rev.  St. 
1889,  (  6S42,)  which  provides  that  no  contract 
of  any  person  found  to  be  of  unsound  mind, 
which  shall  be  made  without  the  consent  of  his 
guardian,  shall  be  binding,  a  guardian  cannot 
authorize  his  ward  to  transact  business  as  if  he 
were  sane,  nor  can  those  who  have  notice  of  the 
adjudication  obtain  the  consent  of  the  guardian 
to  trade  with  the  ward  without  limitation. 
Brace,  J.,  dissenting. 

in  buae.  Ai)peal  from  circuit  court, 
JobnaoD  county;  Cbari.bb  W.  Sloan, 
Judge. 

TliutnaB  E.  Coleman,  as  Kuardlan  of  the 
person  and  estate  of  James  L.  Asbby,  a 
Inoatic,  tiled  bis  account  witb  the  probate 
ronrt  on  the  death  ot  bis  ward.  The 
Kuardlan  appealed,  to  the  circuit  court 
from  the  Judgment  of  the  probate  court 
settling  bis  accounts,  and  Samuel  H. 
Farmr,  as  administrator  of  the  deceased 
ward,  voluntarily  entered  his  appearance 
in  the  circuit  court,  and  moved  that  tlie 
judgment  o{  the  prubatecourt  beaflSrmed. 
The  motion  was  overruled,  and  the  case 
was  tried  de  novo.  The  guardian  appeals 
from  the  judgment  of  the  circuit  court. 
Judgment  affirmed. 

Tbe  other  tucts  appear  In  the  following 
statement  by  Oantt,  J.: 

On  the27tb  ot  August,  I8K0,  In  vacation 
of tbe  probate  court  of  Jubusun  county, 
an  Information  in  writing  was  filed  in  said 
court  that  one  James  L.  Asbby  was  ot  un- 
sound mind,  and  incapable  ot  managing 
his  affairs.  On  the  same  day,  without 
notice  to  said  Ashby,  and  wltbont  bring- 
ing him  betore  tbe  court,  for  the  reaaou 
that  be  was  a  raving  maniac  at  tbe  time, 
an  inquiry  was  had  belore  a  Jury,  who 
found  that  tbe  said  Aahby  was  "of  un- 
sound mind,  and  a  tit  subject  fur  the  luna- 
tic asylum."  Tbereupnu  tbe  court  ap- 
pointed W.  K.  Hess  gudrilian  of  the  per- 
son and  estateof  said  Aabby,and  required 
him  to  give  bond  as  suvb  in  the  sum  o! 
$10,UOU.  It  appearH  from  theevldence  that 
Asbby  was  a  merchant,  farmer,  and  trad- 
er, and  dulMK  a  pretty  extensive  business 
for  bis  locality.  After  the  inquiry  be  was 
talten  to  the  asylum,  where  he  remained 
but  a  short  time.  Upon  being  dlscbarged, 
he  returned  home,  and  resumed  control  of 
his  liusineas,  and  continued  managing  bis 
affairs  until  the  2l8t  of  July,  1884.  Uess 
was  Ashby's    lather-ln-law,  and  ivstded 


with  Ashby.  He  never  qaalifled,  or  ex- 
ercised any  control  over  Ashby's  business, 
until  the  latter  date,  when  he  gave  bond, 
and  afterwards,  on  tbe  6th  ot  August. 
1884,  was  killed  by  Ashby.  Afterwards, 
on  tbe  lltb  of  August,  1884,  the  appellant. 
Coleman,  was  appointed  by  tbe  probate 
court  guardian  and  curator  ot  Ashby, 
gave  bond,  and  took  charge  of  his  estate, 
bad  the  same  Inventoried  and  appraised, 
and  proceeded  In  the  discbarge  of  tbe  du- 
ties of  a  guardian  and  curator  of  an  In- 
sane person  as  to  such  estate.  Atterward» 
Asbby  died,  and  respondent,  Farrar,  was 
appointed  administrator  of  his  estate. and 
afterwards,  on  the  23d  of  August,  1886,  the 
said  Coleman  filed  In  said  court  a  state- 
ment of  Ills  account  as  guardian  and  cura- 
tor of  tbe  estate  ot  said  Ashby,  showing 
that  the  total  amount  of  tbe  assets  ol 
said  estate  that  came  into  his  hands  waa 
the  sum  of  fl0,.535,  and  that  ot  such  assets 
he  had  then  in  his  bands  uncollected  nnteii 
and  accounts  amounting  to  the  sum  of 
fS,052.74 ;  that  be  had  renllipd  In  cash  from 
such  assets  the  sum  of  to, 460.53,  and  tbat 
he  had  disbursed  on  account  of  said  es- 
tate, as  per  vourber  hied  therewith,  tbe 
sum  of  fK,489.55.  Upim  examination  of 
said  statement,  tbe  probate  court  found 
the  statement  correct  as  to  tbe  amount  of 
tbe  uncollected  notes  and  accounts,  and 
gave  hlra  credit  therefor;  bat  found  him 
entitled  to  credit  for  dlsbarsements  only 
to  tbe  amount  ot  $2,501.82,  leaving  a  cash 
balance  due  from  him  to  tbe  estate  ot 
$2,980.4.5,  which  amount  the  court  ordered 
him  "to  pay  over  to  tbe  administrator  ot 
tbe  estate  of  the  said  James  Ashby,  de- 
ceased, and  to  take  his  receipt  for  same, 
and  that  he  turn  over  to  said  administra- 
tor tbe  uncollected  asbets. "  From  this  or- 
der Coleman  appealed  to  the  circuit  court, 
in  which  court  Farrar,  the  administrator, 
appeared  for  the  first  time,  so  far  as  this 
record  shows,  and  moved  that  the  Judg- 
ment of  the  probate  court  be  affirmed  up- 
on the  record,  which  motion  being  over- 
ruled, tbe  case  was  tried  de  novo,  and  the 
account  restated  by  tbe  circuit  court;  tbe 
court  finding  tbe  amount  of  total  assets 
an.1  uncollected  notch  and  accounts  to  be 
correct  as  stated  in  the  original  account; 
tbat  the  amount  of  cash  received  by  the 
guardian  was  $.'),482.26;  that  tbe  amount 
of  credits  to  which  be  was  entitled  for  dis- 
bursements was  $2,8-15.46,— leaving  a  bal- 
ancedue  the  estate  of  $2,636.80;  and  there- 
upon ordered  snid  guardian  toturnover  to 
BHid  Farrar,  administrator,  the  uncollected 
notes  and  accounts,  and  rendered  Judg- 
ment In  lavorof  tlieiidminiiitrator  a^cnlnst 
said  guardian  for  said  sum  ot  $2,6:J6.hO, 
with  6  per  cent,  interest  from  the  2Sd  day 
of  August,  1886.  From  this  Judgment  tbe 
guardian  appeals  to  this  court. 

Of  the  dlsbursementH  for  which  tbe 
gnnrrliun  claimed  credit  the  probate  court 
disallowed  tbe  sum  of  $3,i)87.73,  and  the 
circuit  court  disallowed  tbe  sum  of  $8,- 
644.09.  Tbe  particular  Items  disallowed 
by  the  circuit  court  are  set  out  In  the  ac- 
count stated  by  said  court,  and  consist  of 
five  vourbers disallowed  In  whole.amonnt- 
Ing  to  tbe  sum  of  $2,:^).32,  and  five  voucb- 
ers  disallowed  In  part,  to  tbe  amount  of 
$953.77,  and  $400  of  the  credit  of  $1.00» 
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iilluwed  b.T  the  probate  coart  for  services 
as  guardian.  The  main  controversy  is 
opon  tbe  disallowance  of  tbe  credits 
claimed  as  per  tbe  10  vouchers,  which 
were  obliKatlons  contracted  by  Ashby 
after  the  iuquiry  ot  lunacy  aforesaid,  and 
before  Colemau  qualltied  as  guardian,  and 
which  were  paid  by  blm  before  the  death 
of  said  Ashby.  It  appears  from  tbe  In- 
structions given  and  refused  that  the  cir- 
cuit court,  in  adjusting  the  account,  pro- 
ceeded upon  the  theory  that  the  debts  in- 
curred by  AHhby  after  theinqniry  of  lunacy, 
and  paid  by  the  guardian,-  Coleman,  ex- 
cept so  far  as  they  were  incurred  for  neces- 
saries tor  the  support  of  Ashby  and  his 
family,  were  absolutely  void,  and  that  tlie 
guardian,  by  paying  them,  acquired  no 
right  to  a  credit  for  such  payment  in  bis 
account.  The  other  facts  will  appear  In 
the  further  dtscusiiion  of  the  case. 

^'.  P.  Sparks,  for  appellant.  W.  W. 
Wood,  for  respondent. 

Gantt,  J.  1.  Tbe  appellant,  having 
filed  an  information  in  the  probate  court, 
alleging  that  Ashby  was  Insane,  and  hav- 
ing accepted  an  appointment  as  guardian 
of  said  Ashby,  anil  entered  into  a  bond  for 
the  faithful  administratioa  of  his  estate, 
and  having  received  lotobia  bands  a  large 
estate  by  virtue  of  bis  appointment  from 
said  coart,  is  estopped  from  denying  tbe 
validity  ot  the  proceedings  in  said  court 
ad]Ddging  said  Asbhy  Insane.  Dutcher  v. 
Ulll,  29  Mo.  271 :  Austin  v.  Loring.  63  Mo. 
19:  Adair  v.  Adair,  78  Mo.  630. 

2.  Preliminary  to  tbe  examination  of  tbe 
exreptioba  of  tbe  appellant  to  the  rulings 
of  tbe  circuit  court  as  to  the  disallowance 
ot  certain  credits  claimed  by  ihe  guardian 
In  his  account,  it  is  important  that  we  de- 
termine whether  the  probate  court  of 
Johnson  county  had  jurisdiction  to  make 
a  flnal  settlement  with  the  guardian  of 
the  lunatic  that  would  have  the  eRect  of 
a  final  judgment,  and  be  conclusive  be- 
tween the  partiea  interested  and  con- 
cerned herein  at  law.  A  careful  investiga- 
tion of  the  legislation  on  the  subject  will 
Hucgest  mniiy  dIHicuIties.  The  statute  of 
1S25  (piitre  4:^4,  §  13)  provided  that  when 
any  perKon  who  had  been  adjudged  in- 
sane should  show  to  the  probatu  court 
that  he  had  l)een  restored  to  his  right 
mind,  he  should  be  discharged  from  cus- 
tody,and  the  guardian  should  Iromedinte- 
I.V  settle  bis  accounts;  **and,  in  case  of 
the  death  ot  any  such  person,  bis  estate 
shall  descend  and  be  disposed  of  in  tbe 
same  manner  as  it  be  were  sane,  and  tbe 
guardian  shall  immediately  tender  his  ac- 
counts, and  make  final  settlement."  And 
section  15  vests  In  said  courts  full  power 
to  control  thn  guardian  In  the  munnge- 
ment  and  settlement  ot  said  estates,  and 
enforce  its  judgments  in  the  same  manner 
as  a  court  of  chancery  may  or  can  do.  By 
section  44  ot  the  chapter  entitled  "Insane 
Persons,"  of  the  Revised  Statutes  of  1833, 
It  was  provided:  "The  county  courts,  re- 
spectively,shall  have  full  power  to  control 
the  guardian  of  any  sucb  insane  person 
in  tbe  management  of  the  person  and  es- 
tate, and  the  settlement  of  his  accounts, 
and  may  enforce  and  carry  into  execu- 
tion their  orders,  sentences,  and  decrees 


in  the  same  manner  as  a  court  of  chan- 
cery;"  and  l>y  section  15,  p.  156,  under  tbe 
chapter  entitled  "Courts,"  ot  the  Revised 
Statutes  of  1833,  jurisdiction  is  given  tba 
county  courts  to  appoint  guardians  of  in- 
sane persons,  and  award  tbe  necessary 
process.  In  tbe  revision  ot  1845,  section 
44,  Rev.  St.  1835,  remains  unchanged  in  Its 
number  or  in  words,  and  tbe  powers  of  the 
county  court  are  the  same  in  the  geueral 
grant  of  jurisdiction.  In  the  revision  of 
1855,  section  44  ot  the  previous  revisions  is 
retained  in  these  words:  "The  county 
court  sball  have  full  power  to  control  the 
guardian  of  any  such  insane  person  In 
the  management  of  the  person  and  estate 
and  tbe  settlement  of  his  accounts,  and 
to  enforce  and  carry  into  execution  thuir 
orders,  sentences,  and  judgments."  Tb» 
General  Statutes  of  1865  retained  section 
44  e.xactly  as  It  stood  in  tbe  revision  of 
1855,  and  it  was  carried  forward  in  the 
same  words  Into  Wagner's  Statutes  of 
1S72.  The  jurisdiction  vested  in  tbe  coun- 
ty and  probatecourts  wasconferred  by  the 
legislature  by  virtue  of  the  power  granted 
lu  the  constitutions  of  1820  and  1865.  When 
the  convention  met  In  1875  to  fram<>  a  new 
constitution  for  the  state,  as  is  well- 
known.  It  found  tbe  Jurisdiction  In  pro- 
bate matters  in  great  confusion.  In  many 
counties  tbe  county  courts  continued  to 
exercise  tbe  jurisdiction  conferred  in  tbe 
General  Statntea,  but  in  many  ot  the 
more  populous  counties  prohnte  courts 
bad  been  establlshe<l  by  special  acts,  each 
having  its  own  peculiar  powers.  Wit>ely 
considering  that  tbere  should  hea  uniform 
system  of  probate  courts,  the  convention 
provided  by  section  84.  art.  6,  of  the  con- 
stitution, that"  the  general  assembly  shall' 
establish  in  every  county  a  probate  court, 
which  sball  be  a  >;ourt  of  record,  and  con- 
sist of  oue  Judge,  who  sball  be  elected. 
Said  court  shall  have  jurisdiction  over  all 
matters  pertaining  to  probate  business, 
to  granting  letters  testamentary  and 
of  administration;  the  appointment  of 
guardians  and  curators  of  minors  and 
persons  of  unsound  mind;  settling  tbe  ac- 
counts ot  executors,  administrators,  cura- 
tors, and  guardians;  and  the  sale  or  leas- 
ing of  lands  by  administrators,  curators, 
and  guardians;  and  also  Jurisdiction  over 
all  matters  relating  to  apprentices:  pro- 
vided, that,  until  tbe  general  assemlily 
shall  provide  tor  a  uniform  system  ot  pro- 
bate courts,  tbe  jurisdiction  of  probate 
courts  heretofore  established  shall  remain 
as  now  provided  bylaw."  In  pursuance 
of  this  mandate,  the  legislature  ut  Its  first 
session,  in  1877,  established  I:i  the  city  ot 
St.  Louis,  and  in  every  county  iu  tbe 
state,  a  probate  court,  with  the  jurisdic- 
tion conferred  by  tbe  constitution,  (Laws 
1877,  p.  229,  §  1;)  and  further  provided 
that  said  "probate  courts,  lu  tbe  exercise 
of  their  jurisdiction,  shall  be  governed  by 
the  statutes, In  relation  toadmlnlstration, 
to  guardians  and  curators  of  minors  and 
persons  of  unsound  mind,  and  to  appren- 
tices, and  by  such  laws  as  may  be  enacted 
defining  and  limiting  the  practice  in  said 
courts."  Laws  1877,  p.  231,  §  14.  In  tbe 
revision  of  1879,  sertion  44  of  tbe  revi- 
sions or  1855  and  1865,  supra,  is  omitted; 
nor  does  It  appear  In  the  Revised  Statutes 
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of  1S89.  In  the  Berlaed  Statutes  of  1879 
are  the  following  provlnionB:  Section 
5815:  "Every  guardian  of  an  ineane  per- 
son nhall  once  a  year,  or  oftener,  If  re- 
quired by  the  court  appointing  blm,  ren- 
der to  aueli  court  a  Just  and  true  account 
of  bl8  guardlansliip,  and  nialce  settlement 
tliereof  with  sucti  court."  Section  5824: 
"If  it  be  found  tiiat  aucb  person  has  been 
restored  to  his  right  mind,  he  shall  be  dis- 
charged from  care  and  custody,  and  the 
guardian  shall  immediately  settle  his  ac- 
counts, and  restore  to  such  pernon  all 
things  remaining  in  hi;*  hands  belongini; 
or  appertaining  to  blm."  Section  5S25: 
"In  case  of  death  of  such  t una ne  person 
while  under  guardianship,  the  power  of 
the  guardian  shall  cease,  and  the  estate 
shall  dencend  and  be  distributed  In  the 
same  manner  as  If  such  person  had  been 
of  sound  mind,  and  the  guardian  shall  im- 
mediately settle  his  accounts,  and  deliver 
the  estate  and  effects  of  his  ward  to  his 
personal  representatives." 

From  the  statement  of  facts  it  will  be 
aeen  that  this  cauHe  comes  within  the  pur- 
view of  section  5825,  supra.  The  position 
of  the  appellant  is,  briefly,  that  the  pro- 
bate court  hud  no  power  to  render  a  flnal 
judgment  upon  his  settlement,  l>ecause— 
First,  the  statute  directing  his  settlement 
dues  not  denominate  It  a"  final  settlement," 
nor  confer  upon  the  probate  court  the 
power  to  make  or  compel  It;  seconf/,  tbe 
statute  does  not  provide  for  a  notice  to 
interested  parties,  hence  the  settlement 
was  intended  to  be  ex  parte, -and  could 
not,  in  its  nature,  be  conclusive  on  those 
Interested,  who  were  not  required  to  be 
preiient,  and  bad  no  opportunity  to  ques- 
tion its  falrneKs;  third,  no  provision  for 
an  appeal  is  made  to  the  circuit  or  other 
appellate  court,  as  in  the  settlement  of 
other  guardiiins  and  administrators. 

The  conHtitntlon  commanded  and  the 
legislature  established  the  probate  court 
of  Johnson  county,  with  Jurisdiction  over 
all  probate  matters  In  said  county,  and 
specitlcaily  "to  appoint  guardians  and 
curators  of  •  •  •  persons  of  unsound 
mind,  and  settling  the  accounts  of  guard- 
ians and  curators."  It  will  be  observed 
that  the  organic  In  w  provides  ex  vl  termini 
for  the  establishment  of  a  court,  which 
)ihail  have  this  special  Jurisdiction.  The 
leaislature  did  not  neglect  to  comply  with 
this  mandate.  It  created  the  court,  and 
gave  it  all  the  Jurisdiction  theconstltutlon 
anthorlzed.  It  Is  not  to  be  questioned 
that  the  probate  court  had  original  Juris- 
diction, upon  Information,  to  cause  the 
particH  to  be  notified ;  to  impanel  a  jury, 
hear  tha  evidence,  and  receive  the  verdict 
that  Ashby  was  insane;  and  thereupon 
could  appoint  a  guardian,  pass  n(ion  tlie 
sutflciency  of  his  bond  and  inventory,  and 
annually,  and  oftener,  If  It  saw  fit,  require 
him  to  render  to  it  just  and  true  accounts, 
and  make  settlement  thereof  with  such 
court.  Nor  Is  It  doubted  that,  upon 
proper  petition  of  the  guardian,  the  court 
may  make  all  proper  orders  for  the  re- 
straint, support,  and  safe-keeping  of  the 
Insane  person,  and  for  the  management  of 
his  estate,  the  support  and  maintenance 
«f  his  family,  and  the  education  of  his  chll- 
<)reu,out  of  the  proceeds  of  bis  estate,  and 


for  tbeoe  purposes  may  make  orders  to 
set  apart  and  reserve  for  the  payment  of 
debts,  and  to  let,  sell,  or  mortgage,  any 
part  of  the  lunatic's  estate,  real  or  i>er- 
Bonal.  In  other  words,  no  question  Is 
made  of  the  power  to  take  nnder  its  con- 
trol the  person  and  estate  of  the  unfortn- 
nate  person,  appoint  a  guardian,  sell  and 
dispose  of  his  estate  In  the  payment  of 
debts,  or  disburse  it  for  the  benefit  of  bia 
family;  but  when  death  comes,  and  there 
is  no  longer  occasion  for  a  guardian,  the 
court  to  whom  that  giinrdlan  owes  bis 
appointment,  under  wliose  eye  he  has  ad- 
ministered his  trust,  loses  all  jurisdiction 
over  him,  and  cannot  make  a  final  adjust- 
ment of  his  accounts.  The  reasons  tid- 
vnnced  for  such  a  conclusion  are  that  sec- 
tion 5825  does  not  provide  for  a  flnal  set- 
tlement, and  does  not  call  for  any  actioti 
whatever  by  the  probate  court.  Thli» 
proposition  is  Ties  nova  In  this  state.  No 
case  has  been  cited,  nor  have  we  been  able 
to  find  any,  in  wUlch  it  has  been  adjudicat- 
ed. The  statute  of  1825,  as  ali-eady  seen, 
provided  in  explicit  terras  for  a  final  settle- 
ment, and  gave  ample  power  to  the  pro- 
-bate  court  to  enforce  Its  decree  and  orders. 
The  contention  now  before  us  would  liave 
been  of  easy  solution  under  that  statute. 
Bat  it  1b  urged  as  a  reason  why  the  pro- 
bate courts  do  not  possess  that  power 
now  that  the  provision  as  to  flnal  settle- 
ments In  the  statute  of  1825  ^K  >  ■  omitted 
in  the  revision  of  1835  and  ail  ^uDsequent 
statutes.  This  is,  to  a  certain  extent, 
true,  but  in  all  the  revisions  prior  tu  1879 
the  courts  having  probate  Jurisdiction 
"had  full  power  to  control  the  guardian 
of  any  such  insane  person  in  the  manage- 
ment of  the  person  and  estate  and  the  set- 
tlement of  his  accounts,  and  to  enforce 
and  carry  into  execution  their  orders,  sen- 
tences, and  judgments."  Language  so 
comprehensive  as  this  certainly  ought  not 
to  be  construed  as  aiiplying  merely  to 
annual  settlements.  From  the  earliest 
period  of  our  statehood  this  court  has 
never  construed  annual  settlements  as 
final  judgments;  hence,  when  the  legisla- 
ture through  all  these  years,  in  this  con- 
nection, spoke  of  these  settlements  as 
judgments,  we  think  it  fair  to  preannie 
they  referred  to  final  settlements,  to  which 
this  court  has  nnlformly  attributed  the 
same  effect  as  attaches  to  flnal  Judgments 
in  other  courts.  Nr)r  do  we  think  there  is 
anything  in  the  terms  used  or  the  context 
that  would  Justify  any  court  In  restrict- 
ing the  word  "settlement"  In  the  act  of 
18:i5,  and  those  following, to  annual  settle- 
ments. Such  has  not  been  the  construc- 
tion of  other  grants  of  Jurisdiction.  So 
that,  had  that  section  (44,  supra)  been  re- 
tained in  the  revision  of  1879.  we  do  not 
think  there  would  be  a  reasonable  doubt 
of  the  jurisdiction  of  the  probate  court  to 
make  flnal  settlement  In  such  cases.  And 
here  lies  tne principal  dltflculty.  When  the 
leglHlatnro  came  to  revise  the  statute  in 
1877,  to  bring  It  In  harmony  with  the  con- 
stitution, it  found  the  Htututes  from  IS35 
to  chat  date  had  granted  this  Jnrlsdictlon 
to  the  county  courts.  Hev.  St.  lM8r>,  p.,127,  § 
44;  Kev. St.  1845,  p. 599,  §44;  Rev. St.  1855,  p. 
870,  §  44;  Qen.  St.  1805,  p.  238,  S  44.  As  the 
constitution     required     the    Jarlsdiction 
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bencefortb  shuiild  be  vested  In  the  pro- 
bate cuurts,  tbia  Bection  was  repealed. 

it  Is  argued  that,  luaHoiucb  as  tlie  legla- 
latDr«  repealed  tbis  section  in  its  entirety, 
and  did  not  sobstitute  the  words  "pro- 
bate eonrta"  lor  "county  courts,"  it  In- 
tended to  deprive  tbe  newly-established 
cjurts  uf  the  power  that  previously  ex- 
isted in  the  county  courts.  It  must  be 
confessed  that,  if  the  legislature  intended 
to  continue  In  tbe  prnbute  courts  the 
powers  exercised  by  the  county  courts 
in  this  respect,  the  change  In  the  title 
of  the  courts  so  empowered  would  have 
wrought  the  change  in  a  most  satisfac- 
tory way.  But  it  is  a  tainillar  rule  ihat 
statutes  and  constitution  in  parJ  materia 
must  be  construed  together,  and  as  the 
constitution  bad  commanded  the  estat)- 
Ushment  of  a  court  with  jurlsdlctlnn  over 
*  tbe  appointment  of  guardiuus  and  cura- 
tors of  insane  persons,  and  settling  their 
accounts, "  and  as  the  legislature  bad  al- 
ready enacted  into  tbe  statute  a  provi- 
sion coextensive  with  tbe  constitution  in 
this  regard.  Is  It  not  ]u8t  to  attribute  to 
that  department  of  tbe  government  an 
intention  to  malie  its  grant  effective,  and 
might  It  not  rery  properly  have  consid- 
ered it  nnneressary  to  repeat  what  was 
amply  expressed  in  the  section  conferring 
Jurisiliction?  It  is  true  tbe  language  used 
in  conferrng  Jorlsdlction  is  general,  but, 
as  already  said,  it  is  broad  enough  to  in- 
cidde  a  tinal  settlement.  Clearly  it  points 
to  tbe  last  settlement  to  be  mude,as  upon 
its  completion  the  guardian  is  required  to 
tarn  over  all  tbe  assets  in  his  hands  to  tbe 
pemonal  representatives.  It  is  a  final 
disposition  of  tbe  trust  in  that  court. 
The  Jurisdiction  over  the  persons  and  es- 
tates of  insane  persons  was  nxercised  by 
tiie  lord  chanr-ellor  In  England,  by  virtus 
of  tbe  king's  prerogative.  In  this  coun- 
try it  has  been  confided  In  some  states  to 
the  courts  n^  equity,  and  in  others  to  pro- 
bate courts.  In  whatever  court  the  pow- 
er is  vested,  it  has  ever  been  the  aim  and 
purpose  of  the  legislature  to  carefully 
guard  the  personal  and  flnanrial  interests 
of  tho  unfortunate  and  his  family.  Tbe 
practice  in  tbe  chancery  courts  has  been 
folhiwed  in  this  country  la  the  administra- 
tion of  trusts  as  far  as  practicable,  and 
we  can  look  there  for  the  origin  of  our 
present  system.  The  chancery  courts, 
apoD  the  death  of  the  insnne  ward,  re- 
qolred  the  committee  to  finally  settle  his 
accoantB  in  that  court,  before  turning  tbe 
estate  over  for  distribution.  What  is 
meant  by  "settling  accounts,"  as  used  In 
the  statute?  Does  it  mean,  as  asserted 
by  the  learned  counsel  for  the  appellant, 
the  rendering  of  an  account  merely  of  the 
filing,  of  which  no  one  is  notified,  and  over 
which  the  court  has  no  power,  either  to 
strike  out  nnlawfnl  credits  or  to  compel 
the  addition  of  proper  debits?  Is  it  to 
be  only  prima  facie  correct,  or  conclusive, 
unless  impeached  in  a  court  of  equity  for 
fraud?  It  Is  Important  to  answer  these 
questions  correctly.  Jndge  Woerner, 
whose  experience  and  ability  alike  com- 
mand respect  npon  matters  pertaining  to 
probate  Jurisdiction,  In  tbe  second  volume 
of  his  work  on  the  Anrerican  Law  of  Ad- 
ministration   (section  502)    says:    "It  is 


apparent  that  the  mere  rendering  of  tbe 
account,  even  if  approved  by  the  court  in 
ex  parte  proceeding,  can  have  no  validity 
to  bind  a  party  Interested;  hence  a  dis- 
tinction Is  sometimes  taken  between  tne 
rendering  of  an  account  and  Its  settle- 
ment,—tbe  former  being  tbe  act  of  the  ex- 
ecutor or  administrator,  constituting  the 
basis  of  the  settlement ;  tbe  latter  the  act 
of  tbe  court  Judicially  determining  (set- 
tling) the  questions  involved."  That  tbe 
word  owes  its  signification  to  the  connec- 
tion iu  which  it  is  used  roust  be  apparent. 
Thusln.Tittman  v.  Green,  (Mo.  Sup.)  18  S. 
W.  Rep.  88.5,  upon  the  question  whether  a 
certain  settlement  had  been  admitted  in  evi- 
dence orrejected,  dl  vision  No.  2ofthisr.ourt 
used  tbis  language:  "We  have  carefully 
read  the  full  stenographic  report  of  the 
offer,  the  objections,  the  colloquy  between 
counsel  and  tbe  court  and  counsel,  and 
we  think  that  the  record  entry  was  ad- 
mitted, but  tbe  settlement  itself  was  ex- 
cluded. VVe  would  not  be  misunderstood. 
In  our  view,  tbe  curator's  itemised  ac- 
count, signed  and  sworn  to,  was  tbe  settle- 
ment alluded  to,  objected  to,  and  excluded 
by  the  court.  In  contemplation  of  law, 
that  paper  and  accompanying  vouchers, 
with  tbe  action  of  the  ?onrt  upon  It,  as 
shown  by  the  record,  constitutes  the  set- 
tlement proper."  In  Roberts  v.  Spencer, 
112  Ind.  85, 13  N.  E.  Rep.  129,  Judge  Nib- 
lack,  for  the  whole  court,  says:  "The 
term  '  final  settlement,'  as  applied  to  the 
administration  of  an  estate,  is  usually  un- 
derstood to  have  reference  to  tbe  order  of 
the  court  approving  the  account  which 
cloaen  tbe  business  of  the  estate,  and 
which  finally  discharges  tbe  executor  or 
administrator  from  tbe  duties  of  his  trust ; 
and  ought  generally  to  be  so  construed 
wben  there  is  nothing  in  tbe  context  Justi- 
fying or  requiring  a  different  construc- 
tion."  Parsons  v.  Milfod,  67  Ind.  48!). 
And  yet  in  that  case  the  court  construed 
the  statute  as  referring  to  the  time  when 
tbe  account  for  final  settlement  was  filed, 
rather  than  the  date  of  its  approval,  so  as 
to  bar  a  claim  "not  filed  at  least  thirty 
days  before  the  final  settlement."  In  Rem- 
ington V.  Walker,  21  Hun,  322,  thesupreme 
court  of  New  York  held  that  "tbe  render^ 
lug  of  an  account  to  a  surrogate,  and  the 
settlement  of  the  account  after  it  has  been 
rendered,  are  distinct  proceedings;"  cit- 
ing Westervelt  v.  Gregg,  1  Barb.  Cb.  4b9. 
In  Hall  V.  Grovler,  26  Mich.  428,  tbe  same 
distinction  Is  drawn  between  rendering 
an  account  and  settling  it.  The  latter  is 
the  act  of  the  court.  So  that  In  determin- 
ing the  purpose  of  this  provision  in  sec- 
tion 5S25,  Rev.  St.  1879,  tbe  scope  of  the 
whole  chapter  should  be  considered, — tbe 
fact  that  it  is  clearly  the  Intention  of  the 
statute  that  the  trust  shall  cease,  and  the 
trust  fund  be  turned  over  to  the  personal 
represRntatlves;  and,  giving  to  the  term 
"settle"  the  usual  signification  that  It  Im- 
plies a  permanent  condition,  a  something 
finally  et<tnhlished  by  mutual  agreement, 
we  think  that  it  was  intended  to  mean  the 
guardian  should  make  a  final  settlement, 
and  that  settlement  should  be  made  with 
that  court  from  whom  be  received  his  ap- 
pointment, under  whose  orders  be  ad- 
ministered ttte  trust,  and   to  whom    tli« 
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«onntltntloii  and  the  statutes  bad  in- 
trusted the  estates  of  the  Insane.  Wblle 
bis  power  as  Kuardlan  ceases  astofor- 
tber  management  of  the  estate,  and  the 
probate  conrt  coald  not  distribute  the 
«8tate  tbrouKh  hlra  to  the  next  of  kin,  still, 
4n  the  very  nature  ot  thlnRS,  It  is  emi- 
nently tbe  function  ot  that  court  to  settle 
bis  accounts.  As  was  said  by  Lord  Chan- 
cellor Hart  In  Re  Barry,  1  Moll.  414:  "I 
"can  make  the  committee  of  the  fortune 
account,— that  Is,  within  my  jurisdiction, 
— from  tbe  necessity  of  the  case.  I  cannot 
dispose  of  rights,  but  it  is  Incidental  to 
tbe  authority  to  call  upon  the  committee 
to  wind  up  bis  account,  and  to  bold  the 
awets  Id  safety."  The  trust  ceases,  but 
the  oblleation  to  finally  account  fur  the 
trust  estate  does  nut  cease  until  the  guard- 
ian has  accounted  to  the  conrt,  whose 
officer  be  Is.  This  construction  of  this  sec- 
tion moBt  be  to  tbe  advantage  of  all  con- 
cerned. Tbe  guardian,  upon  notice  to  the 
personal  representative,  can  finally  ad- 
fust  bis  accounts  in  tbe  court  where  the 
trust  began,  receive  his  discharge,  and 
«xonerate  his  sureties.  On  theother  hand, 
tbe  personal  representative,  being  noti- 
fied, can  appear,  and  without  delay  spe 
tbat  the  accounts  are  properly  rendered, 
and  receive  the  estate,  and  will  not  be 
forced  to  accept  an  ex  parte  statement, 
or  bring  a  salt  on  tbe  bond  with  a  primn 
fiic/e  rase  against  him.  In  tbe  probate 
court  the  burden  will  be  upon  the  guard- 
ian, where  it  Jnatly  belongs,  till  be  has 
made  a  final  acconntins  in  a  conrt  of  com- 
petent jurisdiction. 

And  this  brings  ns  to  tbe  next  objec- 
tion, namely,  that  tbe  statote  evidently 
Intended  that  the  settlement  should  nut 
be  final,  because  no  notice  of  it  was  pro- 
vided in  the  statute  to  interested  parties. 
Tbe  answer  to  this  may  be  found  In  many 
adiudicatlons  of  this  court,  and  It  is  a 
familiar  principle  of  the  law  that,  where 
one's  rights  are  to  be  affected,  the  law  will 
imply  a  reasonable  notice,  and  In  this 
8tate''aU  courts  shall  have  power  to  issue 
all  writs  which  may  be  necessary  In  the 
exercise  of  their  respective  Jurisdictions 
according  to  the  principles  and  usages  of 
law."  Accordingly  this  court.  In  Wick- 
ham  v.  Page,  49  Mo.  626,  said :  "  There  is 
no  express  provision  requiring  notice  when 
an  attempt  Is  made  to  proceed  under  sec- 
tion 67,  and  therefore  It  Is  argued  thnt  tbe 
court  can  obtain  no  jurisdiction  against  a 
surety  under  that  section,  as  a  judgment 
cannot  be  rendered  against  a  person  un- 
less be  is  notified  to  appear,  and  the  con- 
clusion Is  deduced  that  the  only  remedy 
^s  an  action  on  the  bond.  It  is  true  tbat 
notice  Is  not  demanded  In  clear  and  ex- 
plicit terms,  but  the  law  will  Imply  notice 
ninst  be  given  before  a  party  can  be  pro- 
ceeded against."  See,  also.  Brown  v. 
Weatherby,  71  Mo.  162;  State  v.  Jones,  S9 
Mo.  478,1  S.  W.  Rep.  855.  In  Chase  v. 
Hathaway,  14  Mass.  222,  Paiiker,  C.  J., 
said:  "There  being  uo  provision  In  the 
statute  tor  notice  to  the  party  who  is  al- 
leged to  be  incompetent,  by  reason  of  in- 
sanity,to  manage  his  estate, it  seems  that 
tbe  Judge  of  the  probate  did  not  think 
notice  essential  to  lils  proceeding.  But  we 
•re  of  tlie  opinion  tbat,  notwithstanding 


tbe  silence  of  the  statute,  no  decree  of  a 
probate  court  so  materially  affecting  tbe 
rights  of  property  and  the  person  can  be 
valid,  unless  the  party  to  be  affected  has 
bad  an  opportunity  to  be  heard  In  defenHe 
of  bis  rights.  It  Is  understood  as  required 
tbat  tbe  tribunal  to  which  is  committed 
the  duty  of  inquiring  and  determining 
shall  give  opportunity  to  be  heanl."  So 
tbat  wethink,  tbe  jurisdiction  having  been 
clearly  given,  tbe  notice  can  be  supplied 
by  tbe  court  Itself.  In  this  case,  however, 
the  question  Is  speculative.  Here  the  ap- 
pellant went  Into  court,  and  filed  his  set- 
tlement, submitted  to  its  judgment  bis  ac- 
counts "as  his  first,  only,  and  final  nettle- 
ments,"  and,  when  tbat  court  would  not 
approve  the  account  rendered,  appealed 
to  tbe  circuit  conrt.  Then  the  adminis- 
trator voluntarily  appeared  to  the  pro- 
ceeding, so  that  both  tbe  parties  interest- 
ed were  before  the  circuit  court. 

8.  The  remaining  objection  to  consldei^ 
Ing  this  a  final  settlement  Is  that  no  ap- 
peal Is  provided  by  the  statute  from  the 
settlement  of  the  guardian  with  the  pro- 
bate court.  Even  If  no  appeal  were  al- 
lowed, we  do  not  think  this  would  affecf 
the  Jurisdiction  of  the  probate  court.  Ap- 
peals are  allowed  by  statute,  but  we  know 
ot  no  authority  tor  deny  Ing  the  jurisdiction 
of  any  court  simply  because  no  appeal 
was  allowed  from  iti  judgments.  But 
there  Is  a  spirit  pervading  our  statutes  to 
allow  appeals  from  all  final  judgments  ot 
courts,  whether  of  limited  or  general  juris- 
diction. As  before  said,  our  present  uni- 
form system  of  probate  courts  was  pro- 
vided for  In  the  constitution  of  1X75  and 
the  statute  of  1877,  which  was  enacted  to 
carry  out  the  constitution.  Section  1102, 
Rev.  St.  1879,  provides  that  "the  clrcnlt 
courts  •  *  •  shall  haveappellate  juris- 
diction from  tbe  judgments  and  orders  ot 
county  courts,  probateconrts.  and  Justices 
ot  the  peace  in  all  cases  not  expressly  pro- 
hibited by  law,  and  shall  possess  a  super- 
intending control  over  them."  If  we  are 
correct  in  holding  that  the  statute  con- 
templated a  final  judgmeutand  settlement 
of  the  guardian's  accounts.  It  seemH  clear 
that  an  appeal  lies  to  the  circuit  court, 
under  section  1102,  supra.  Section  302, 
Rev.  St.  1879.  provides  that  "all  probate 
courts,  and  the  clerks  thereof,  shall  bo 
governed  in  all  things  by  the  provisions  of 
(bis  chapter,  ns  far  as  may  be  applicable 
to  their  Jurisdiction  and  duties."  Apply- 
ing the  provisions  of  this  chapter,  a  cer- 
tain and  definite  mode  of  appeal  is  pro- 
vided, with  the  consequence  that  upon 
snch  appeal  the  circuit  court  becomes  pos- 
sessed ot  the  cause,  and  can  hear  It  tie 
novo.  This  construction  effectuates  the 
Intention  ot  the  constitution  to  vest  the 
control  of  guardians  ot  the  insane  in  the 
probate  conrt.  It  permits  an  appeal  that 
Is  most  clearly  Intended  by  section  1102, 
Rev.  8t.  1S79.  By  allowing  this  appeal  in 
the  manner  and  upon  the  terms  specified 
In  other  probate  cases,  we  have  been 
scrupulous  to  avoid  the  charge  of  judicial 
leglalution,  and  at  the  same  time  have  en- 
deavored to  relieve  our  laws  ot  tbe  re- 
proach ot  Inconsistency  in  the  adminlatra- 
tlon  of  estates  In  probate  courts.  It  fol- 
lows that  we  hold  that  tbe  guardlun  had 
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a  right  to  appeal  ti>  the  circuit  court,  am] 
upon  his  appeal  that  court  becamu  poa- 
seeeeduf  thecause  as  in  other  probate  pro- 
ceedings, and  was  authorized  to  hear  and 
determine  said  settlement  df  novo. 

4.  The  appellant,  Coleman,  coraplains 
tbattbe  circuit  court  refused  to  allow  him 
credit  in  adjusting  bis  accounts  for  the 
samti  lie  paid  out  on  debts  Incurred  byAsb- 
b;  after  the  inquiry  of  lunacy,  and  alter 
be  was  found  iuaane.  Prior  to  the  ap- 
pointment of  Coleman,  Hess,  the(atber-tn- 
law  of  Ashby,  bad  been  appointed  bis 
xuardian.  This  was  ou  the  27th  of  Au- 
gust, 1880.  Hess  never  gave  bond  or  as- 
sumed control  until  July  21,  isg4.  On  the 
5tb  of  August.  1R84,  Asbby  killed  Hess. 
Between  the  adjudication  of  Ashby's  in- 
sanity and  the  giving  of  bond  by  Hess  as 
tala  guardian,  Ashby  managed  his  own  af- 
fairs. He  sold  some  of  his  land  to  one  Ins- 
keep,  and  held  his  notes,  secured  by  raort- 
gasp.  These  he  placed  as  collateral  witb 
the  Bank  ot  Holden.for  moneys  borrowed 
of  It.  When  Coleman  was  appointed,  the 
hank  still  held  this  Inskeep  note  as  collat- 
eral lor  Ashby's  notes,  amounting  to  fl,- 
913.30,  Including  Interest.  Ail  these  notes 
had  been  executed  after  the  adjudication 
of  lunacy.  Mr.  Tevis,  the  cashier  ot  the 
Holden  Bank,  testified  that  in  1882  "Hess, 
tha  first  guardian,  came  into  the  bank 
alone  one  day,  and  told  ub  we  could  go 
ahead,  and  transact  business  with  Ashby, 
until  he  gave  ns  further  notice.  There 
had  been  some  question  between  Mr. 
Cope,  the  president  of  the  bank,  and  my- 
self, as  to  whether  it  would  be  best  to 
tranaact  business  with  Asbby.  We  heard 
that  he  had  be^n  adjudged  insane,  and 
Heas  appointed  guardian,  but  that  Hess 
bad  not  assumed  charge  of  his  affairs.' 
Coleman  Inventoried  the  collateral  notes. 
French  paid  them  under  an  arrangement 
with  Coleman,  and  the  bank  placed  the 
amount  to  Coleman's  credit,  and  be 
charged  bimself  In  this  settlement  with 
the  proceeds. 

Appellant  complains  that  the  court 
erred  In  refusing  his  7th,  8tb,  and  10th 
Instructions,  which  were  framed  upon 
the  theory  that  Asbby  could  ccinticue 
to  transact  his  business  after  he  had 
been  adjudged  Insane,  with  the  consent 
of  bin  guardian.  All  questions  an  to 
knowledge  of  bis  insanity  and  the  adjudi- 
cation are  eliminated  by  the  testimony  of 
Mr.  TevIs,  the  cashier,  as  to  the  bank 
debts;  and  the  only  otbernote,  excluded 
as  a  voucher,  was  the  note  to  William 
Neauman,  for  t>1.06ti,  executed  March  27, 
1^^,  and  on  this  note,  Coleman,  the 
gaardian,  was  surety,  and  it  was  npon 
his  information  Asbby  was  adjudged  in- 
-sane.  The  guardian  insists  that  as  Hess, 
bis  predecessor,  bad  given  Ashby,  his 
ward,  carte  blauche  to  trade  and  dispose 
of  bis  estate,  Ashby's  contracts  were  bind- 
ing and  valid.  If  such  u  construction  as 
this  la  to  he  given  Hection  58i6,i  Bev.  St. 
1879.  (section  5542,  Bev.   St.  1889.)  it  will 

•Bev.  8t  1879,  i  6816,  (Her.  St  1889,  «  6542,) 
provides  that  "vio  coDtract  of  any  person  found 
to  be  of  unaotind  mind,  as  hereinbefore  specified, 
which  shall  be  made  without  the  consent  of  his 
cnardian.  sliall  be  valid  or  biniUng,"  etc. 


afford  but  scant  protection  to  those  lor 
wliobe  benefit  it  was  enacted.  It  was  the 
purpose  and  design  of  this  statute  to  pre- 
serve the  property  and  estates  of  those 
who  wore  Incapable  of  taking  care  of 
themselves  or  their  property.  As  was 
said  by  the  supreme  court  of  Pennsyl- 
vania: "It  is  not  necessary  to  adduce  rea- 
sons to  prove  the  self-evident  proposition 
that  to  admit  the  capacity  of  control  to 
exist  in  the  Innatic  over  his  estate  after 
inquisition  settling  bis  condition  In  this 
respect,  or  submit  it  to  be  controverted 
by  evidence  of  lucid  intervals  at  the  mo- 
ment of  contracting,  would  leave  the  es- 
tates of  this  unfortunate  class  about  as 
much  exposed  as  before  proceedings  bad 
In  regard  to  them.  The  Inquisition  and 
decree,  standing  of  record,  was  Intended 
for  notice  to  all  the  world  of  the  IncapHc- 
Ity  of  the  particular  party  to  contract. 
It  is  the  judgment  of  tbelaw  to  this  efiect, 
and,  as  a  consequence,  his  acts  in  regard 
to  his  prunerty  are  absolutuly  void  while 
the  condition  exists."  IrahofI  v.  WItmer, 
31  Pa.  St.  243.  In  Bannells  v.  Gerner,  80 
Mo.  474,  this  court  held  the  deed  of  an  in- 
sane person  after  inquisition  absolutely 
void,  and,  while  some  discussion  of  this 
section  was  held  In  that  case,  it  was  not 
determined  what  tbe  signification  of  the 
words  "  without  the  consent  of  his  guard- 
ian" was.  We  have  no  hesitancy  now  in 
saying  that  it  does  not  authorlxea  guard- 
Ian  to  permit  his  ward  to  transact  his 
business  as  If  sane,  nor  will  it  permit  those 
who  have  notice  of  the  adjudication  to 
obtain  the  consent  of  the  guardian  to 
trade  with  the  ward  without  limitation, 
as  was  done  in  this  case.  In  Beando  v. 
Misplay,  90  Mo.  251,  2  S.  W.  Bep.  405,  this 
court  held  that  the  express  contracts  of 
an  Insane  person  were  void.  Any  other 
conclusion  would  nullify  the  wise  and  hu- 
mane provisions  of  the  law.  Partiesdeal- 
ing  witb  one  whom  they  know  the  law 
has  pronounced  incapable  of  contracting 
have  no  right  to  complain.  In  this  case 
the  guardian  knen- his  ward  was  insane, 
procured  the  adjudication,  ami.  knowing 
this,  it  was  bis  duty  to  demand  his  es- 
tate wherever  he  found  it,  and  be  cannot 
complain  if  the  court  refused  to  allow  him 
credits  for  demands  paid  by  him  for  which 
his  ward  was  not  liable.  It  may  be  a 
hardship  in  one  sense,  but  a  different  rule 
would  work  great  wrong,  and  cannot  be 
tolerated.  Those  who  assume  these  deli- 
cate duties  should  inform  themselves  of 
their  obligations  before  the  estates  of 
their  wards  are  dissipated,  and  not  after- 
wards. But  we  think  the  court  was  cor- 
rect In  so  ruling  for  another  reason.  Hesa 
bad  never  given  bond,  and  had  never  as- 
sumed to  act  as  guardian  at  the  time  ot 
his  conversation  with  Tevis,  and  Tevis 
knew  It.  So  that  the  consent  of  Hess  add- 
ed nothing  to  the  contracts  of  Ashby. 
Stags  V.  Greon,  47  Mo.  500.  There  was 
no  error  in  the  other  declarations  of  law, 
and  tbere  is  nothing  in  the  finding  of  facta 
that  calls  for  any  review  in  this  court. 
The  Judgment  should  be,  and  is,  aflSrraed. 

Black,  Barclay,  and  Thomas,  J  J.,  con- 
cur in  ail  that  is  said. 

All  agree  as  to  paragraph  1. 
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SOUTHWESTERN  REPOBTER,  Voi.  20. 


(Mo. 


Sberwuod.C.  J.,an(iBR/iCB  aodMACFAH- 
LANE,  JJ.,  dissent  as  to  paraKraptis  2  and 
3,  and  Buacb,  J.,  does  not  concur  in  para- 
Krapb  4. 

Brace,  J.,  (diaspnthtg.)  The  reasons  for 
my  dissent  to  the  opinion  of  the  majority 
of  the  court  in  this  case  appear  In  the  orig- 
inal opinion  handed  down  by  m3  in  divi- 
sion No.  1,  as  follows: 

"On  the  27th  of  AuguBt,  1S80,  in  vaca- 
tion of  theprohatecourt  ot  Johnson  conn- 
ty,  an  information  in  writing  was  fllod  In 
said  court  that  one  James  L.  ARhby  was 
of  unsound  mind,  and  incapable  of  man- 
aging his  affairs.  On  the  same  <lay,  with- 
out notice  to  said  Asbby,  and  without 
bringing  him  before  the  court,  an  inquiry 
was  had  before  a  Jury,  whofound  that  the 
said  Ashby  was  'of  unsound  mind,  and  a 
fit  subject  for  the  lunatic  asylum,'  There- 
upon the  court  appointed  W.  F.  HeBS 
guardian  of  thu  person  and  estate  ot  said 
Ashby,  and  required  him  to  give  bond  as 
such  in  the  sum  of  flU.OOO.  It  appears 
from  the  evidence  that  Ashby  was  a  mer- 
chant,farmer,  and  trader,  and  doing  a  pret- 
ty extensive  buslnessfor  his  locality.  After 
the  Inquiry  he  was  taken  to  the  asylum, 
where  lie  remained  but  a  short  time. 
Upon  being  discharged,  be  returned  home, 
and  resumed  control  of  his  business,  and 
continued  managing  hlb  affairs  until  the 
2Ist  of  July,  1i>K4.  Hess  was  Ashby's 
father-in-law,  and  resided  with  Ashby. 
He  neverqualifled  or  exercised  any  control 
over  Asliby's  business  until  the  latter  date, 
when  he  gave  bond,  and  afterwards,  on 
the  5th  of  August,  1884,  was  IcIIIed  by  Asb- 
by. Afterwards,  on  the  11th  of  August, 
1884, the  appellant, Coleman,  was  appoint- 
ed by  the  probate  court  guardian  and  cu- 
rator of  Ashby,  gave  bond,  and  took  charge 
of  blsestate,  had  the  samelnveutoried  and 
appraised,  and  proceeded  in  the  discharge 
of  the  duties  of  a  guardian  and  curator  ot 
an  insane  person  as  to  such  estate.  After- 
wards Aslihy  died,  and  respondent,  Far- 
rar,  was  appointed  administrator  of  his 
estate;  and  afterwards,  on  the  23d  of  Au- 
gust, 1886,  the  said  Coleman  Oled  in  said 
court  a  statement  of  bis  account  as  guard- 
ian and  rurator  of  the  estate  of  said  Ash- 
by, showing  that  the  total  amount  of  the 
assets  of  said  estate  that  came  into  his 
bands  was  the  sum  of  f10,535;  thatof  such 
asHets  be  had  then  In  his  liands  uncollected 
notes  and  accountsamountln^  to  the  snm 
of  95,052.74;  thai  be  bad  realized  in  cnsh 
from  such  assets  the  snm  ot  95,46U.53,  and 
that  he  bad  disbursed  on  account  of  said 
estate,  as  per  voucher  filed  therewith,  the 
sum  of  $6,489.55.  Upon  examination  of 
Said  statement,  the  probate  court  found 
the  statement  correct  as  to  the  amount  of 
'the  uncollected  notes  and  accounts,  and 
gave  him  credit  therefor,  but  found  him 
entitled  to  credit  for  disbursements  only 
to  the  amount  ot  $2,501.82,  leaving  a  cash 
balance  tlue  from  him  to  the  estate  of  $2,- 
9K0.45.  which  amount  the  court  ordered 
him  'to  pay  over  to  the  administrator  ot 
the  estate  of  the  said  James  Ashby,  do- 
censed,  and  to  take  his  receipt  for  same, 
and  that  he  turn  over  to  said  administra- 
tor the  uncollected  assets.'  From  this  or- 
der Coleman  appealed  to  the  circuit  court, 


in  which  court  Farrar,  the  administrator, 
appeared  for  the  first  time,  so  far  as  this 
record  shows,  and  moved  that  the  judg- 
ment of  the  probate  court  be  affirmed 
upon  the  record,  which  motion  lielng  over- 
ruled, the  case  was  tried  de  nuvn,  and  the 
account  restated  by  the  circuit  court;  the 
court  finding  the  amount  of  total  assets 
and  uncollected  notes  and  accounts  tu 
be  correct  as  stated  In  the  original  ac- 
count; that  the  amount  of  cash  received 
by  the  guardian  was  95,4S2.26:  that  the 
amount  of  credits  to  which  he  was  enti- 
tled fordlsbursements  wax  $2,S45.4B,— leav- 
ing a  balance  due  the  estate  of  $2,636.80; 
and  thereupon  ordered  said  guardian  to 
turn  over  to  said  Farrar,  administrator, 
the  uncollected  notes  and  accounts,  and 
rendered  judgment  in  favor  of  the  admin- 
istrator against  said  guardian  fur  said 
sum  of  $2,636.80,  with  6  per  cent,  interest 
from  the  23d  day  of  August,  1886.  From 
this  judgment  theguardlnn  appeals  to  this 
court,  or  the  disbursements  for  which 
the  guardian  claimed  credit  the  probate 
court  disallowed  the  sum  of  $3,987.73,  and 
the  circuit  court  disallowed  the  sum  nl 
$3,644.09.  The  particuiarlteins  disallowed 
by  the  circuit  court  are  set  out  in  the  ac- 
count stated  by  said  court,  and  consist  of 
five  vouchers  disallowed  in  whole,  amount- 
ing to  the  sum  $2,290.S'2,  and  Hve  vouchers 
disallowed  in  purt.to  the  anioun  tot  $953.77, 
and  $40U  of  tlie  credit  of  $1,000  allowed  by 
the  probate  court  torservices  as  guardian. 
The  main  controversy  Is  upon  the  disal- 
lowance of  the  credits  claimed  as  pertbe  10 
vouchers,  which  were  obligations  con- 
tracted by  Ashby  after  the  inquiry  ot  lu- 
nacy aforesaid,  and  before  Coleman  quali- 
fied as  guardian,  and  which  were  paid  by 
hini  before  the  death  of  said  Ashby.  It 
appears  from  the  instructions  given  and 
refused  that  tbe  circuit  court,  in  a<l]nstlng 
the  account,  proceeded  upon  the  theory 
that  the  debts  Incurred  by  Ashby  after  the 
inquiry  of  lunacy,  and  paid  by  the  guard- 
ian, Coleman,  except  so  far  as  they  were 
incurred  for  necessaries  tor  the  support  ot 
Ashiiy  and  bis  family,  were  abwolutely 
void,  and  that  tbe  guardian,  by  paying 
them,  acquired  no  right  to  a  credit  for 
such  payment  In  his  account. 

"1.  By  the  constitution  and  laws  of  this 
state.  Jurisdiction  over  matters  pertaining 
to  tbe  appointment  of  guardians  and  cu- 
rators of  insnne  persuns,  and  settling  the 
accounts  of  such  guardians  and  curators, 
is  vested  in  the  probate  court.  Const,  art. 
6.5  34;  Rev.  St.  1879,  §  1176.  Tiie  appel- 
lant, having  accepted  the  appointment  of 
tbe  probate  court  to  theoffice  ot  guardian 
of  James  L.  Asbby  as  an  Insane  person, 
qualified  us  such  under  that  appointment, 
received  bis  estate,  and  brought  hia  ar- 
connt  into  said  conrt  tor  settlement  on 
appeal  from  tbe  action  of  snld  conrt  there- 
on to  the  circuit  court,  cannot  in  the  lat- 
ter court  or  here  question  the  validity  ot 
his  appointment,  or  deny  the  Jurisdiction 
of  the  probate  court  over  his  settlement. 
Rollin  V.  State,  13  Mo.  ."iS:  Mississippi  Co. 
V.  Jackson,  SI  Mo.  23;  Potter  v.  Adams, 
34  Mo.  150;  Fox  ▼.  Minor,  32  Cal.  Ill ;  Peo- 
ple V.  Norton,  9  N.  Y.179;  McClarov.Oom., 
80  Pa.  St.  169;  Herm.  Estop,  p.  1040. 

"2.  The  duties    ot  such    guardian  and 
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eorator  are  prescribed,  and  the  exerriM 
of  ]uri8dietton  by  the  probate  court  over 
hl8  aettlementd  )b  Koverned,  by  chapter  116, 
K  5R15,  5824,  6625,  Her.  iSt.  1879.  whkh  are 
a«rolIo«rB:  Section  5815:  'Every  guard- 
taa  of  an  insane  person  shall  once  a  year, 
or  oftener,  if  required  by  the  court  ap- 
pointing blm,  render  to  snch  court  a  juat 
and  true  accoant  of  bts  fEnardlanshlp,  and 
make  eettlKment  thereof  with  sucb  court.' 
Section  5824:  'If  It  be  found  that  snch 
person  bas  been  restored  to  his  right 
mind, be  shall  bedlscharged  Irani  care  and 
eustiidy,  and  the  fcuardlau  shall  immedi- 
ately settle  bis  accounts,  and  restore  to 
such  person  all  things  remaining  in  his 
hands  belonging  or  appertaining  to  him.' 
Section  5M25:  'Id  case  of  depth  of  such  In- 
sane person  while  under  gnardiansblp, 
the  power  of  the  gnardlan  shall  cease,  and 
the  estate  shall  descend  and  bedtstribated 
In  the  same  manner  as  if  sucb  person  had 
t>een  of  sound  mind,  and  the  guardian 
shall  Immediately  settle  bis  accounts,  and 
deliver  the  estate  and  effects  of  his  ward 
tu  his  personal  reprexentatlves.'  The 
law  governing  the  settlements  of  gnard- 
ians  uf  insane  persons,  as  contained  In 
these  sections,  which  are  the  only  ones  on 
the  subject,  has  remained  nnchanged  since 
1835.  Rev.  St.  18»5,  pp.  325, 827,  S§  SI ,  40, 41 ; 
Rev.  St.  I84S,  pp.  5!)7.  59S,  §§  31,  40,41; 
Hev.  St.  1855,  c.  81.  §§  81,  40.41;  Gen.  St. 
1866,  e.  40.  S§  81,  40.  41.  Previous  to  1.S35, 
jurisdiction  over  the  estate  of  insane  per- 
sons was  vested  in  probate  courts,  (Laws 
1825,  p.  269,  S  6,)  and  such  conrts  were 
invested  with  power.  In  case  of  death  of 
an  insane  person  under  guardianship,  to 
make  Onal  settlement  with  his  guardian, 
(Id.  p.  434,  §  13,)  to  order  him  to  render 
the  estate  to  snch  person  as  the  court 
shall  direct,  and  to  enforce  and  carry  Into 
'effect  its  orders,  decrees,  and  sentences  in 
the  same  manner  as  courts  of  shancery 
may  do, — by  attachment,  imprisonment 
lor  contempt,  or  by  sequestration  for  dls- 
'Obedlence  of  such  orders  by  the  guardian, 
(Id.  p.  435,  S  15.)  The  act  of  1S85(the  ores- 
i?nt  law  upon  that  subject,— Rev.  St.  1889, 
■c.  86,  §§5.541,  5,550,  5561)  does  not  confer 
snch  power  upon  the  probate  court.  No 
provision  Is  made  for  a  final  settlement  of 
the  estate  by  the  guardian  with  such 
-court,  and  no  power  grlven  to  enforce  its 
orders  in  regard  to  settlements  made  by 
the  guardian  with  snch  court,  and  no  ap- 
peal provided  fur  from  sucD  orders.  In 
all  these  respmts  the  provisions  of  this 
act  are  radically  different  from  those  gov- 
erning settlements  of  guardians  of  minors 
and  executors  and  administrators,  in 
which  provision  is  made  for  notice  to  par- 
ties interested,  a  final  and  conclasiye  set- 
tlement, with  a  right  of  appeal  to  the  cir- 
iinit  eonrt,  and  a  trial  tbeivin  de  novn. 
Kev.  »t.  1879.  §§  288,  239.  292.  29U,  2610,  2616. 
No  distinction  Is  made  in  the  act  between 
the  settlement  to  be  made  by  the  guard- 
ian annnally,  when  the  ward  Is  restored 
to  bis  right  mind,  or  when  he  dies,  a»  to 
the  power  of  the  probate  court  over  them, 
or  their  force  and  effect  when  made.  They 
are  ail  ex  pHris  proceedings  without  no- 
tice, and  mere  statements  of  the  gnard- 
4nn's  accounts  to  be  adjusted  by  tbecourt, 
T^8.w.no.l8— 29 


so  as  to  show  the  then  condition  of  the  es- 
tate In  his  hands.  The  Idea  of  their  being 
conclusive  or  final,  either  for  or  against 
the  guardian,  is  not  only  not  expressed  in 
the  statute,  but  is  exeladed  by  the  consid* 
eratlon  that  no  appeal  and  trial  </«>  noro 
are  provided  for.  by  means  whereof  soeh 
settlements  might  t>e  re-examined  in  a 
higher  court.  In  State  v.  Jones,  89  Mo. 
470, 1  S.  W.  Rep.  855,  we  held  that  the  an- 
nnal  settlements  of  a  guardian  of  an  in- 
sane person  with  the  probate  court  have 
not  the  effect  of  a  final  Judgment,  and  are 
only  prima  facie  evidence  of  their  correct- 
ness; and,  as  the  law  makes  no  distinctioa 
Ijetween  the  force  and  effect  of  snch  settle- 
ments and  those  made  l)y  the  guardian 
where  the  ward  is  restored  to  his  right 
mind  or  dies,  we  must  now  hold  that  the 
settlement  of  snch  gnardlan.  upon  the 
death  of  his  ward,  with  the  prohatt 
conrt.can  have  no  other  ordifferent  effect. 
To  hold  otherwise  would  be  a  dangerons 
species  of  Judicial  legislation,  since  these 
settlements  may  be  made  without  notice 
to  the  restored  ward,  or  his  personal  rep- 
resentative, it  he  bo  dead;  and  the  law 
has  provided  no  way  of  having  them  re- 
examined and  corrected  by  appeal  to  a 
superior  tribunal  In  rase  of  error  or  over- 
charges, for,  it  it  could  be  held  that  they 
were  final  and  conclusive,  and  that  an  ap- 
peal would  lie  under  the  comprehensive 
language  of  section  1102,  Rev.  St.  1879,  giv- 
ing appellate  Jurisdiction  to  circuit  courts 
from  the  Judgments  and  orders  of  probate 
conrts  in  all  cases  not  expressly  prohibit., 
ed  by  law,  yet,  no  provision  having  been 
made  for  atrial  de  novo  upon  such  appeal, 
its  only  effect  would  be  to  bring  the  rec- 
ord before  the  court  as  incaseotcertforanf, 
and  the  merits  of  the  settlement  conid  not 
be  inquired  into.  Lacy  v.  Wllllnms,  ST 
Mo.  280;  Lewis  v.  NuclcoU8,26  Mo. 278;  St. 
Louis  County  v.Llnd,  42  Mo.  848.  When  the 
account  has  been  stated  by  the  probate 
court,  and  made  a  matter  of  record,  the 
court  has  exhausted  all  the  pouer  vested 
in  It  by  the  law,  which  nowherpanthorises 
ft  to  render  a  Judgment  thereon.  Where 
the  guardian  has  thus  settled  his  accounts, 
the  law  then  imposes  upon  him  the  dnty 
of  delivering  the  estate  and  effects  of  his 
ward  to  his  personal  representative,  under 
the  penalty  of  his  bond.  While  the  set- 
tlement bemalces  with  the  probatecourt  Is 
the  last  settlement  be  makes  with  the 
court,  it  Is  not  the  last  or  the  final  set- 
tlement he  must  make  of  the  estate  of  his 
ward.  That  final  settlement  he  must 
make  with  the  ward  himself  if  he  Is  re- 
stored to  his  right  mind,  or  with  his  per- 
sonal representative  if  lie  dies.  And  in  an 
action  upon  the  bond  by  such  ward  or 
his  personal  representative,  should  the 
guardian  fall  to  discharge  his  duty  In  ac- 
counting for  and  delivering  over  to  snch 
ward  or  his  personal  representative  the 
estate  in  his  hands,  these  settletnents  In 
the  protiate  court  can  be  no  more  than 
prlm»  fneie  evidence  of  the  condition  of 
the  account  of  the  gnardlan  at  the  time 
they  were  made.  It  follows.  If  my  con- 
struction of  this  statute  be  correct,  that 
no  appeal  wonlr)  lie  in  this  case,  and  the 
probate  and  circuit  courts  bad  no  power 
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to  render  final  Judgment  therein  against 
the  appellant  on  biH  account." 

The  loregulng;  opinion.  I  think,  conclu- 
Blvely  BhowH  that  the  leKlsIntare  did  not 
provide,  and  did  not  intend  to  provide, 
that  the  settlement  made  with  the  probate 
court,  by  a  Kuardian  of  an  insane  person, 
after  the  death  of  his  ward, should  l)efinai 
and  conclusive.  It  is  now  insisted,  how- 
ever, on  rearKument,  before  the  court  in 
bane,  that  the  Jurisdiction  conferred 
upon  probate  courts  by  section  34,  art. 
6,  of  the  constilutloD  of  the  state  over  all 
matters  pertaining;  to  the  appointment  of 
guardians  and  curators  of  minors  and 
persons  of  unsound  mind,  and  of  settling 
the  accounts  of  curators  and  guardians, 
antborized  such  courts,  without  legisla- 
tiveaction,  to  maiie  final  settlements  with 
such  guardian  after  the  death  of  bis  ward, 
pnd  to  enter  thereon  a  Judgment  which 
should  be  final,  and  from  which  an  ap- 
peal to  the  circuit  court  would  lie.  8uch 
has  not  been  tbe  Judicial  construction 
given  to  similar  constitutional  grauts  uf 
juriHdictlou.  Tbe  construction  given  such 
grants  is  well  expresned  by  tbe  supreme 
court  of  Mississippi  in  case  of  Supervisors 
V.  Arrigbi,  54  Miss.  672,  as  follows:  "Ju- 
risdiction over  roads,  ferries,  and  bridges 
is  by  the  constitution  conferred  upon  the 
boards  of  supervisors,  junt  as  equity  Juris- 
diction is  conferred  upon  the  courts  of 
chancery,  and  appellate  Jurisdiction  upon 
this  cuurt.  It  is  not  within  the  power  of 
the  legislature  to  tnlce  away  these  several 
Jurisdictions,  or  bestow  them  upon  other 
tribunals:  but.  by  virtue  of  Its  posHeHsIon 
of  the  general  legiHiatlve  authurity  of  tbe 
state,  it  may  prescribe  the  mode  and  man- 
ner in  wbk'b  these  severnl  jurisdictions 
shall  be  exercised,  and  the  regulations  pre- 
scribed will  be  obligatory,  unless  they 
amount  practioellj'  to  a  deprivation  of 
power."  The  constitution  of  this  state 
(18(15)  gave  county  courts  Jurisdiction  to 
transact  all  county  business.  In  consid- 
ering tbe  validity  of  a  business  transac- 
tion of  the  county,  done  by  the  county 
court,  this  court  held  that  the  statute 
constituted  the  warrant  of  attorney  pre- 
scribing the  authority  of  these  county 
courts,  and  whenever  they  stepped  outside 
this  statutory  authority  their  acts  were 
void.  Sturgeon  v.  Hampton,  88  Mo.  213; 
Saline  Cu.  v.  Wilson.  61  Mo.  231.  To  the 
same  effect  have  been  the  rulings  of  this 
court  in  construing  tbe  orders  of  probate 
courts  made  beyond  the  authority  given 
them  by  the  statute.  Trustees  v.  McElhin- 
ney.  61  Mo.  541 ;  Coll  v.  Pitman,  46  Mo. 
57;  State  v.  Junes,  89  Mo.  478. 1  8.  W.  Rep. 
3!>5.  It  will  be  seen  that,  while  the  consti- 
tution defines  the  general  subjects  over 
which  these  inferior  courts  shall  have  Ju- 
risdiction, it  leaves  tbe  legislature  to  de- 
termine and  prescribe  the  mode  and  man- 
ner in  which  their  jurisdiction  shall  he  ex- 
ercised. Tbe  legislature  did  not  see  tit  to 
require  guardians  uf  insane  persons  to 
make  final  and  conclusive  settlements  in 
the  court  upon  the  death  of  their  wards, 
from  which  an  appeal  conld  be  taken,  nnd 
this  court  has  no  right  to  assume  tbe 
functions  uf  that  department.  As  ordered 
la  tbe  division,  tbe  Judgment  is  reverse<], 


and  cause  remanded  to  tbe  circuit  court, 
with  directions  to  dismiss  tbe  appeal. 

Macfablanr,J.,  ((//Meotfag.)  Tbe  tore- 
going  opinion,  by  bRAUS,  J.,  I  think,  cou' 
slusively  shows  that  tbe  legislature  did 
not  provide,  and  did  nuc  intend  to  pro- 
vide, that  the  settlement  made  with  the 
probate  court  by  a  guardian  of  an  insane 
person  after  tbe  death  of  his  ward  should 
be  final  and  conclusive,  it  is  now  insist- 
ed, however,  on  reargument  before  tbe 
court  in  bMue,  that  the  jurisdictiun  con- 
ferred upon  probate  courts  by  section  34, 
art.  6,  of  the  constitntliiu  of  the  state 
over  all  matters  pertaining  to  tbe  ap- 
pointment of  guardians  and  curators  o( 
mlDurs  and  persons  of  unsound  mind, 
and  of  settling  tbe  account  of  curators 
and  guardians,  authorised  such  courts, 
without  legislative  action,  to  make  final 
settlements  with  such  guardian  after  the 
death  of  bis  ward,  and  to  enter  thereon 
a  Judgment  which  should  be  final,  and 
from  which  an  appeal  to  the  circuit  court 
would  lie.  Such  has  nut  been  the  judicial 
construction  given  to  similar  constitu- 
tional grants  of  Jurisdiction.  The  con- 
struction given  such  grants  is  well  ex- 
pressed by  the  supreme  cuurt  of  Missis- 
sippi in  case  of  Hupervisors  v.  Arrlghi,  64 
Miss.  672,  as  follows:  "Jurisdiction  over 
roads,  ferries,  and  bridges  is  by  the  con- 
stitution conferred  upon  the  boards  of 
supervisors,  just  as  equity  Jurisdiction  is 
conferred  upon  the  courtsof  chancery, and 
appellate  Jurisdiction  upon  this  court.  It 
is  not  within  the  power  of  the  legisla- 
ture to  take  away  these  several  Juiisdic- 
tions.  or  bestow  them  upon  other  tri- 
bunals; but,  by  virtue  of  its  possession  of 
the  general  legislative  authority  uf  tbe 
state,  it  may  prescribe  tbe  mode  and 
manner  in  which  these  several  Jurisdic- 
tions shall  be  exercised,  and  the  regula- 
tions prescribed  will  be  obligatory,  un- 
less they  amount  practically  to  a  depriva- 
tion of  power. "  The  constitution  of  this 
state  (1865)  gave  county  courts  Jurisdic- 
tion to  transact  all  county  business.  In 
considering  the  validit.v  of  a  business 
transaction  of  tbe  county,  dune  by  the 
county  court,  this  cuurt  held  that  the  stat- 
ute constituted  tbe  warrant  of  attorney 
prescribing  tbe  authority  of  these  county 
courts,  and  whenever  tliey  step  outside 
this  statutory  authority  their  acts  were 
void.  Sturgeon  v.  Hampton.  Xij  Mo.  213; 
Saline  Co.  v.  Wilson,  61  Mo.  237.  To  the 
sami>  effect  have  been  the  rulings  of  this 
court  in  construing  the  orders  of  probate 
courts  made  beyond  the  authority  given 
them  by  the  statute.  Trustees  v.McElhln- 
ney,  61  Mo.  541'.  Coil  t.  Pitman,  46  Mo.  57; 
State  V.  Jones,  89  Mo.  47R.  1  S.  W.  Hep.  S.'iS. 
It  will  be  seen  that,  while  the  constitu- 
tion defines  tbe  general  subject*  over 
which  these  inferior  courts  shall  have  Ju- 
risdiction, it  leaves  the  legislature  to  de- 
termine and  prescribe  tbe  mode  and  man- 
ner in  which  their  Jurisdiction  shall  be  ex- 
ercised. The  legislature  (section  8SK) 
merely  declared  the  general  Jurisdiction 
of  probate  courts  in  i-espect  to  ;n)ardiaii- 
Bhlp  of  persons  of  unsound  mind  in  tbe 
language  of  the  constitution,  and  did  nuk 
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see  fit  to  require  them  to  make  final  and 
concIuHlre  aettlementa  In  tbe  court  upon 
the  death  of  tbeir  wards,  from  wlilch  an 
appeal  could  be  taken,  and  tliU  court  baa 
no  riffht  to  autinme  tbe  functions  of  tbat 
department  of  government. 


Stbwabt  et  al.  v.  Brown  et  ah 

(SupreuM  Court  of  Itiisouri.    Nov.  14,  1898.) 

Trust  Deed— H alb  ukder  Power— Placb  or 
Bale— Bale  on  Houdat. 

1.  In  an  artion  to  redeem  land  from  a  sale 
nnder  a  trust  deed,  the  complaint  alleged  that 
when  the  deed  was  execntrd  there  was  only  one 
liuililinK  used  as  a  courthouse,  and  that  tbe  deed 
providej  that  in  case  of  sale  the  trustee  should 
sell  at  the  east  courthouse  door;  that  after- 
wards the  courthouse  was  partially  destroyed, 
and  abandoned  as  such,  and  that  at  the  time  of 
the  sale  the  circuit  court  was  held  in  one  build- 
ing and  the  county  and  probate  courts  were  held 
in  another,  each  of  which  was  far  removed  from 
each  other,  and  from  the  abandoned  courthouse; 
that  the  trustee  gave  notice  tliat  he  would  sell 
the  property  "at  the  front  door  of  the  court- 
house," and  that  he  sold  the  same  at  the  north 
door,  thot  led  upstairs  to  the  part  of  the  build- 
ing occupied  by  the  circuit  court,  though  said 
court  was  not  in  session  at  the  time;  that  per- 
sons who  would  have  bid  for  the  property  hnd  it 
been  sold  at  the  proper  place  refused  to  attend 
the  sale  because  uf  the  doubt  entertained  of  its 
legality:  and  that  the  property  sold  for  loss  than 
one  half  of  its  value.  Held,  that  a  sale  at  tbe 
door  of  the  courthouse  existing  at  the  time  of 
the  sale  would  be  valid,  but  complainants  were 
entitled  to  a  trial  of  the  issue  whether  at  the 
time  of  the  sale  there  was  more  than  one  place 
in  the  city  designated  aS  "the  courthouse,"  at 
which  sales  of  such  character  were  made.  Sher- 
wood, J.,  concurred  in  the  result,  on  the  ground 
that  the  circumstances  of  the  sule  were  such  afa 
should  have  induced  tbe  trustee  not  to  make  the 
sale,  an<l  such  as  to  call  for  equitable  interposi- 
tion. Black  and  Gantt,  JJ.,  concurred  in  the 
result  on  the  ground  that  the  sale  should  have 
been  made  at  the  old  court  house.  Barclay,  J., 
concurred  in  the  result  on  the  ground  that  the 
Kale  cuiilil  not  be  made  at  the  circuit  court  build- 
ing, and  that,  whenever  the  place  of  sale  is  not 
pointed  out  with  reasonable  certainty,  the  party 
entitled  to  resort  to  the  security  should  institute 
foreclosure  proceedings  in  court.  16  S.  W.  Rep. 
389,  affirmed. 

2.  Rev.  St  1879,  {  561,  providing  that  for 
all  purposes  and  transactions  mvolving  commer- 
cial paper  the  22d  of  February  shall  he  a  holi- 
day, and  such  holiday  shall  be  considered  the 
same  as  Sunday,  and  section  1054,  providing 
that  no  csourt  shall  trannact  any  business  on 
Sunday,  and  section  4039,  providing  that  no 
person  shall  serve  processes  on  the  2zd  of  Feb- 
ronry,  do  not  prohibit  a  sale  on  that  day  nnder 
a  power  in  a  deed  of  trust 

In  baae.  Appeal  from  circuit  court, 
Buchanan  county. 

Action  by  Goalman  Stewart  and  another 
axainat  John  C.  Brown  and  another  to 
redeem  land  anld  nnder  a  deed  of  trust. 
From  a  judgmenttor  defendants,  plaiutitfs 
appeal.    Hevoraed. 

S.  S.  Bro  wn,  for  appellants.  M.  A.  Reed, 
fur  reapondenta. 

THOUA8,  J.  Black,  J,  In  divlaion  No.  1, 
made  tbe  tollowinfiatatement,  which  we 
adopt  aa correct :  "This  cane  U  before  ua 
to  review  the  action  uf  the  circuit  court  In 
Buetaining  a  demurrer  to  tbe  petition.  On 
the  28th  May,  lH!i%  Geonce  B.  Stewart  con- 
veyed four  lota  to  a  trustee  to  secure  bla 


note  for  91,600,  payablA  to  John  C  Brown 
In  oneyear  aftpr  the  date  thereof.  Stew- 
art died  In  April,  1SK5,  and  the  trustee  sold 
tbe  property  on  tbe  22d  day  of  February, 
18S6,  and  Brown  became  the  purchaser  at 
the  price  of  $1,985.  This  la  a  suit  by  tbe 
heirs  of  Brown,  tiome  of  whom  are  minors, 
to  redeem  tbe  property.  AccurdioK  to  the 
petition  the  deed  of  trust  provided  that. 
If  Stewart  sboiild  fall  to  pay  tbe  note  at 
maturity, 'the  trustee,  at  the  request  of 
tbe  legal  bolder  of  said  note,  should  pro- 
ceed to  sell  said  property,  or  any  part 
thereof,  at  public  vendue,  to  the  highest 
bidder,  at  the  east  courtbouire  door  In  the 
city  of  St.  Joseph,  Buchanan  county,  Mis- 
souri, first  giving  thirty  days'  public  no- 
tice of  the  time,  terms,  and  place  of  sale, 
and  of  the  property  tu  be  sold,  by  adver- 
tisement in  some  new<ipar>er  printed  and 
pnbliHhed  In  tbe  county  of  Buchanan.'  16 
B.  W.  Bep.  !i89.  At  the  date  of  the  deed  uf 
trust  the  courthouse  was  situate  where 
it  stood  when  this  suit  was  commenced  In 
1887,  namely,  between  Fourth  and  Filth 
streets,  north  of  Jute  street;  and  tbe  east 
door  fronted  on  Fifth  street.  In  April, 
1885,  the  courthouse  was  partially  de- 
stroyed by  flr(>,  and  at  the  date  of  the  trus- 
tee's sale  the  circuit  court  was  held  on  the 
third  floor  of  a  building  situate  on  the 
northwest  corner  nf  Sixth  and  Francis 
streets,  and  the  county  and  probatecourts 
were  held  in  a  building  situate  on  the 
northeast  comer  of  Second  and  St.  Charles 
streets.  These  buildings  were  not  near  to 
each  other,  nor  were  they  near  to  tbe  par- 
tially destroyed  courthouse.  It  does  not 
appear  whei-e  the  varioas  county  ofticers 
had  their  offices.  The  trustee  gave  notice 
tbat  he  would  sell  the  property 'at  the 
front  door  of  the  courthouse  In  the  city  of 
St.  Joseph,'  and  he  sold  the  same  'at  the 
front  or  north  door,  that  led  upstairs  to 
the  part  of  the  building  occupied  by  the 
circuit  court  when  In  session,  on  the  corner 
of  Sixth  and  St.  Frnncis  streets.'  The  cir- 
cuit court  was  not  In  Hesslon  on  the  day 
of  sale.  It  is  alleged  that  persons  who 
would  have  bid  for  the  property,  had  It 
been  sold  at  tbe  proper  time  and  place, 
refused  to  attend  tlu;  sale  because  of  tbe 
doubt  entertalne<l  of  its  legality,  and  that 
the  property  Sold  (or  leas  than  half  of  its 
value." 

1.  Black,  J.,  In  an  opinion  filed  by  blm 
In  division  No.  1,  said:  "Tbe place  where 
these  sales  under  deeds  of  trust  given  to 
secure  debts  mast  be  made  depends  upon 
the  terms  of  the  deed  of  trust.  Such  sales 
may  be  made  at  any  place  agreed  upon  by 
tbe  parties.  Nor  is  it  necessary  that  tbe.v 
should  be  made  during  the  session  of  a 
court,  as  is  the  case  in  sales  under  execu- 
tions. The  place  of  sale,  like  tbo  power  of 
sale  Itself,  Is  a  matter  of  contract;  and  it 
follows  that  in  determining  the  place  of 
sale  we  must  look  to  tbe  Intention  of  tbe 
parties  as  expressed  In  tbe  deed  of  trust. 
It  Is  to  the  Intention  thus  Mcpreesed  that 
the  purchaser  must  look,  for  the  trustee 
has  no  right  to  deviate  from  the  expressed 
terms  of  sale,  and,  it  he  fails  to  make  the 
sale  at  tbe  designated  place.  It  will  nut  cut 
off  tbe  equity  of  redemption."  16  S.  W. 
Rep.  889.  This  Is  conceded  to  be  the  law, 
and  hence  tbo  only  question  for  us  to  de> 
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cide  Ih  wBat  contract  the  parties  made  aa 
tu  the  place  uf  sale  of  tbe  property  under 
the  deed  uf  trust.  Plaintiffs  contend  that 
by  designating  a  partlcnlar  door  of  the 
cuarthoase  the  parties  intended  that  the 
sale  should  taice  place  at'  that  particular 
door  of  the  then  existloK  courthouse; 
while,  on  the  other  hand,  defendants  claim 
that  the  parties  Intended  that  the  Bale 
should  take  placeat  tbe  duor  nt  the  court- 
house that  would  be  in  existence  at  the 
time  of  the  sale.  In  Kane  t.  McCown,  65 
Mo.  181,  it  was  held  by  this  court  that 
when,  in  consequence  of  the  fact  that* 
circuit  courtbousewas  occupied  by  United 
States  troops,  a  neighborinK  church  at 
the  Ra me  county  seat  was  used  as  a  court- 
house, a  Judicial  sale  at  the  latter  place 
would  not  be  thereby  rendered  void,  and 
that  theobvioun  meaning  of  the  execntion 
law  is  to  require  Judicial  sales  to  be  made 
at  the  door  of  tbe  building  occupied  and 
used  as  a  courthouse.  In  Hambright  v. 
Brocliman,  r>8  Mo.  52,  It  was  held  that  the 
terms  of  the  deed  of  trust  calling  for  a  sale 
'at  the  eourthonse  door"  were  sufficiently 
complied  with  when  the  property  was  sold 
at  tbedoor  of  the  building  appropriated 
by  special  order  of  the  county  court  for 
court  purposes,  pending  repairs  in  tbe 
courthouse  proper.  In  Napton  t.  Hurt, 
70  Mo.  497.  it  appeared  that  tha  deed  of 
trust  called  for  a  sale  at  tbe  west  door  of 
tbe  courthouse,  but  after  the  execution  of 
tbe  deed  of  trust  a  eourthonse  having  no 
west  door  was  located  at  another  point, 
and  this  court  ruled  that  the  trustee  could 
rightfully  make  the  Hale  at  "the  door"  of 
the  new  courthouse,  basing  the  decision 
on  the  principle  announced  in  Hambright 
V.  Bmukniau,  supra.  We  do  not  deem 
ourselves  culled  upon  to  examine  the  rea- 
sons on  which  that  decision  rests.  It  was 
announced  in  1S79,  and  has  become  a  rule 
of  property  in  this  stute,  and  to  subvert 
it  now  would  unsettle  many  titles,  in  all 
probability,  and  do  incalculable  mischief, 
And  "it  is  a  sacred  duty  In  a  court  to  ad- 
here to  decisions  which  have  becomea  rnle 
of  property,  unless  there  are  the  most  con- 
vincing and  overwhelming  reasons  for 
overruling  them."  Wells,  Res.  Adj.  §&9S; 
Heedr.  Ownby,  44  Mo.  204.  "But  there 
are  some  questions,"  says  the  supreme 
court  of  Inulana  In  Rockhlll  v.  Nelson,  24 
Ind.  424,  "In  the  law,  the  final  settlement 
of  which  is  vastly  more  important  than 
bow  they  are  settled ;  and  among  these 
are  rules  of  property,  lung  recognised  and 
acted  upon,  and  under  which  rights  have 
vested.  •  •  •  We  cannot  change  a  de- 
cision without  producing  confusion  In 
titles,  as  the  ruling  would  necessarily  re- 
late back  to  tbe  time  tbe  law  came  in 
force."  The  deed  of  ttust  in  the  case  at 
bar  was  executed  in  1N83,  and  It  Is  to  be 
construed  as  it  It  contalmsd  the  proviso 
that, in  case  tbe  then  conrthousesbould  be 
abandoned  an  a  courthouse  or  destroyed, 
the  sale  of  the  trustee  might  be  made  at 
the  door  of  the  courthouse  existing  at  tbe 
time  of  the  sale,  for  that  was  tbe  law  at 
that  time,  as  construed  by  this  court,  and 
the  parties  must  be  held  to  have  con- 
tracted with  full  knowledgeof  it.  We  con- 
cede that  it  is  the  doty  of  tbe  court  to 
ovarrnle  a  former  decision  ina  propercase. 


bat,  "unless  tbe  evil  to  be  apprehended 
from  adhering  to  a  decision  or  a  series  of 
decisions  is  manifestly  greater  than  that 
which  might  proceed  from  a  departure,  bo 
cbaoKn  should  ever  be  made.  This  ongbt 
especially  to  be  tbe  Inflexible  rule  as  to  all 
questions  likely  to  arise  In  regard  to  tbe 
purchase  and  sale  of  real  estate."  Wells, 
Kes.  Adj.  §  694.  No  evil,  in  our  view,  either 
great  or  small,  ran  prcx'red  from  a  sale  of 
land  onderpowerscontalned  in  mortgages 
at  the  courthouse  door,  wherever  that 
may  be,  provided  the  notice  specifically 
designates  the  place  of  sale.  Courthouses 
are  places  of  public  resort,  and  tbere  are 
many  reasons  why  auction  sales  should 
occur  there.  Take  the  case  at  bar  aa  an 
illustration.  It  would  have  been  mani- 
festly more  appropriate  to  have  sold  tbe 
property  at  the  door  of  the  building  in 
which  the  circuit  court  was  held  than  to 
have  sold  it  at  the  east  door  of  a  building 
once  used  as  a  courtiiouse,  but  then  par- 
tially destroyed  by  fire,  and  utterly  aban- 
doned as  a  courthouse.  The  former  waa 
a  public  resort,  where  such  sales  usually 
occur,  while  the  latter  was  not.  Hence  we 
find  no  reason  to  depart  from  tbe  rule  laid 
down  in  the  Naptou-Hurt  Case,  but  every 
consideration  impels  us  to  adhere  to  it. 
But  that  rnle  is  fortltied  by  the  adjudica- 
tions in  other  states.  Before  referring, 
bowever,  to  those  adjudications,  we  will 
state  precisely  the  grounds  on  which  the 
opposing  contentions  rest.  As  tbe  place 
of  Sfile  In  mortgages  with  power  of  salo  la 
fixed  In  tbe  contract  of  the  parties,  and 
tbe  sale  must  U,e  made  at  the  place  tbas 
fixed.  It  Is  claimed  by  plaintiffs  that  by  the 
designation  of  a  particular  door  of  tbe 
courthouse  at  which  the  sale  should  be 
made  the  parties  had  in  mind  tbe  partic- 
ular courthouse  then  existing,  and  tbey 
located  the  place  as  specifically  as  if  tbey 
bad  mentioned  the  particular  block  of 
ground,  and  Intended  tbe  sale  to  occur 
there,  and  nowhere  else,  witbonc  regard 
to  whether  the  courthouse  remained  there 
or  not;  while,  on  the  other  hand.  It  Is  In- 
sisted that  the  rnle  In  the  Napton-Hurt 
Case  is  based  upon  the  theory  that  less  im- 
portance should  be  given  the  designation 
of  the  particular  door,  and  the  word 
"coui-thouse"  should  be  given  more  prom- 
inence, nnd  made  the  controlling  feature, 
and  that  the  parties  intended  that  tbe  sale 
sbunld  occur  at  tbe  door  of  tbe  conrt- 
bouse,  without  regard  to  tbe  change  in  lo- 
cation, and  without  regard  to  whether 
the  new  courthouse  bad  a  door  corre- 
spondingto  thepartteulardoor  mentioned 
or  not.  The  latter  view  is  sustained  by 
the  cases  of  Alden  v.  Quldie,  82  III.  581 ; 
Wlliielm  v.  Schmidt.  M  111.  183;  WUIiatns 
V.  Pouns,  48  Tex.  Ill;  and  Uk:key  v. 
Behrens,  75  T«x.  488, 12  S.  W.  Rep.  679.  lu 
the  two  Illinois  cases  it  was  held  that, 
where  the  deed  of  trust  provided  for  the 
sale  of  property  "at  the  north  door  of  tbn 
conrthousB"  In  Chicago,  these  words  were 
not  restrictive  to  the  site  of  tbe  conrt- 
bonse  in  existence  at  tbe  date  of  the  In- 
strument, but.  In  case  of  its  destruction  by 
fire,  tile  sale  might  be  made  at  the  nortb 
duor  of  the  building  then  In  use  for  a  court- 
house. We  do  not  think  the  fact  appear- 
ing in  these  cases, that  kheneweonrtboc 
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nad  a  door  correBpondlng,  aa  to  the  points 
of  the  corapatK,  with  the  north  door  of  the 
old  courthuase,  weakrnB  thH  force  ot  tliu 
principle  upon  whteh  the  rale  hi  Napton 
T.  Hurtrenta.  If  plaintiffs' contention  bo 
correct,  that  the  dealanatlon  ot  a  partic- 
ular door  ot  a  eourtboose  fixes  that  door 
uf  the  courthouse  then  In  existence  as  the 
place,  as  specifically  as  If  the  block  bad 
been  mentioned,  then  no  sale  could  he 
made  at  any  other  point  than  tite  one 
named;  and  these  cases  held  that  the  sale 
need  not  occur  at  that  point,  bat  may  be 
made  at  another  point.  In  Williams  v. 
Poons,  supra,  the  supreme  court  ot  Texas 
ruled  that  a  trust  deed  requlriiie  a  sale  to 
be  made  at  the  courthouse  ot  the  county 
Is  properly  executed  by  a  sale  at  theconrt- 
house  of  a  newly-orRanicpd  county  nhich 
includes  the  land  sold.  This  case  we  re- 
gard as  directly  In  point,  for  the  reason 
that  It  Is  scarcely  probable  that  the  par- 
ties contemplated  the  creation  ot  a  new 
county,  but  the  court  construed  thelao- 
Kuage  nsed  to  mean  the  conrthouse  of  the 
county  in  which  the  land  lay,  In  existetice 
nt  the  time  ot  the  sale.  In  Ulckey  r. 
Hehreus,  supra,  it  appeared  that  the  deed 
of  trust  r<?qulred  the  sale  to  be  made  "at 
the  usual  and  customary  place  of  making 
such  sales,  at  the  south  d<ior  of  the  court- 
house." The  sale  was  not  made  at  the 
east  door,  which  was  the  usual  place  ot 
making  such  sales.  The  court  held  this 
deviation  from  the  terms  ot  the  power  im- 
material, no  Injury  bavins;  been  shown. 

2.  Although  we  hold  that  the  trustee 
was  not  required  to  make  the  sale  at  the 
east  door  of  the  courthouse  In  existence 
at  tbe  date  of  the  trust  deed,  yet  we  think 
tbe  allegations  ot  tbe  petition  entitle  tbe 
plaintllts  to  tbe  relief  they  seek,  and  hence 
the  court  erred  In  sustaining  the  demurrer. 
These  allegations  show  that  at  least  two 
buildings  in  the  city  of  8t.  Joseph  at  the 
time  of  the  sale  might  have  very  properly 
come  under  the  designation  "the  conrt- 
house,'* and  the  trustee  gave  notice  that 
be  would  sell  tlie  property  "at  the  front 
door  of  the  coarthoase  in  the  city  of  St. 
Joseph."  This  did  not  definitely  describe 
the  place  of  sale,  under  tbe  facts  disclosed 
In  the  petition.  Sales  under  powers  In 
ntortgagea  are  a  harsh  mode  of  foreclos- 
ing the  equity  of  redemption,  and,  while 
tbefie  powers  should  not  be  so  strictly 
ronstrncd  as  to  destroy  them,  and  thus 
render  the  security  intemled  valueless, 
still  tbecourts  should  scrutinize  them  with 
great  care,  and  refune  to  sustain  sales 
made  under  them,  unless  they  are  charac- 
terized by  all  fairness,  regularity,  and 
Bcropolons  integrity.  Whether  the  notice 
of  sale  is  snfficlently  deflniteasto  time  and 
placA  ot  sale  is  largely  a  qoestion  of  tact, 
to  be  determined  by  all  the  conditions  un- 
der which  it  is  given,  and  tbe  results  of  tbe 
■ale.  If  upon  trial  ot  this  case  it  should 
appear  that  there  was  at  the  time  ot  tbe 
sale  but  one  place  in  St.  Joseph  designated 
and  known  as  "thecoarthonse, "at  which 
the  sales  (if  tbis  character  were  usually 
made,  and  the  sale  in  question  occurred  at 
tb?  front  doorot  that  courthouse,  the  sale 
should  t>e  held  valid;  but,  on  the  other 
band,  If  It  should  be  made  to  appear  that 
two  or  more  places  were  designated  and 


known  in''eoartbonsea,"  tbe  salesbonld 
not  be  sustained  unless  It  sbonld  further 
appear  that  the  notice  of  sale  designated 
which  courthouse  was  meant,  and  that 
no  injury  probably  resnlted  from  the 
method  of  condacting  it.  It  proper  no- 
tices of  the  sale,  says  Mr.  Perry,  are  not 
given,  or  it  the  proceedings  are  In  any 
way  contrary  to  Justice  and  equity,  the 
sale  will  not  he  allowed  to  stand.  Perry, 
Trusts,  (4th  Ed.;  §602.  But  in  determin- 
ing such  questions  ttaecourtsare  governed 
by  tbedrcumatances,— snch  as  the  number 
attending  the  sale;  the  prk-e  the  property 
brings,  as  compared  with  its  real  cash  val- 
ae;  tb<)|>robablUtyorlDiprobabllity  of  any 
one  having  been  misled  by  the  vagueness  ot 
the  notice;  the  attenrlance  or  nonattend- 
ance  at  the  sale  of  the  mortgagor,  and  his 
conduct.  If  present,  while  there;  who  the 
purchaser  is,  whether  a  stranger  or  the 
cestui  que  trust;  the  time  elapsing  after 
a  sale  before  an  application  to  redeem 
is  made ;  the  expenditure  ot  money  on  the 
premises  in  tbe  mean  time;  tbe  customary 
place  of  conducting  auction  sales,  etc. 
B«tatie  V.  Butler,  21  Mo.  813;  Powers  v. 
Kueckbotf,  41  Mo.  481 ;  Hornity  v.  Cramer, 
Vi  How.  Pr.  490;  Ingle  v.  Jones,  48  Iowa, 
2S6;  Golcher  v.  Brisbin,  20  Minn.  453,  (Gil. 
407;)  Johnson  v.  Cocks,  37  Minn.  530.  8i)  N. 
W.  Bep.  436;  Perry.  Trusts,  §  6C2r.  We 
think  tbe  plnlntiffs  are  entitled  to  trial  of 
the  issues  they  present.  The  supreme 
court  of  Illinois,  in  Cbandler  v.  White.  84 
III.  48.'*,  held  that  where  the  deed  of  trust 
required  tbe  sale  to  be  made  at  tbe  north 
doorot  the  cpurthouse.and  before  tbe  day 
of  sale  the  conrthouse  was  destroyed  by 
fire,aBaIe  made  on  the  groutxl  immeriiate- 
ly  in  front  ot  where  tl>e  BDrtb  door  was 
at  the  time  of  the  exeetition  of  tbe  deed 
was  good;  and  to  the  same  effect  are 
Waller  v.  Arnold,  71  lU.  350,  and  I^ong  v. 
Bogers,6  Biss.  416.  But  It  is  not  necessary 
tor  us  here  to  decide  whether  a  saleat  the 
east  door  of  tbe  old  conrthoase  imder  a 
notice  specially  desi-gnating  that  enart- 
bouse  as  the  one  meant  would  be  good, 
for  no  such  sale  is  here  involved. 

8.  As  to  tbe  other  assignment  ol  error, 
we  quotp,  with  our  own  approval,  from 
tbe  opinion  ot  Black,  J.,  in  division  No.  1, 
as  follows:  "The  point  made  in  the  peti- 
tion that  the  sale  is  Invalid,  or  at  least 
voidable,  because  made  on  the  22d  day  ot 
February,  Is  not  well  taken.  It  is  trne, 
section  551  of  the  Kevlsed  Statutes  of  IS79, 
concerning  notes  and  bills,  makes  the  dec- 
laration that  tbe  22d  day  ot  February, 
and  other  days  therein  specified,  sball  be 
public  holidays;  and  thesame  section  then 
gnes  on  to  provide  that  tor  all  purposes 
ot  presentment,  acceptance,  and  notice  ut 
dishonor  of  bills,  notes,  and  other  com- 
mercial papers  such  holidays  shall  be  con- 
sidered the  same  as  tbe  first  day  ot  tbe 
week,  commonly  called  'Sunday.'  Section 
1054  provides  that  no  court  shall  he  open 
or  transact  business  on  Sunday,  except  In 
specified  cases;  and  section  40:i9  provides 
that  no  person  shall  serve  oreiecuteany 
writ,  process,  warrant,  or  Judgment,  ex- 
cept In  tbe  specified  cases,  on  the  22d  day 
of  February,  and  the  other  days  therein 
named.  While  tbese  statutes  do  make 
tbe  22d  day  ot  Febrnary  a  public  holiday. 
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-and  probibtt  the  tranaaction  of  certsln 
buBineas  on  that  day,  Rttll  there  l8  nutb- 
lag  which  probihlta  the  tranoactton  ut 
other  secular  busiDeBS.  BuMlnesa  out  thna 
Id  terms  prohibited  may  be  traniiacted  od 
that  day.  Russ  v.  Gilbert,  19  Fla.  64;  Dan- 
lap  V.  State,  9  Tex.  App.  179;  Pender  v. 
State,12Tez.App.496;  McVerry  t.  Buyd,67 
-081.406;  Bear  v.  IToungman,  19  Mo.  App. 
41."  16S.  W.Bep.390.  The  jadgment  will 
be  reverned,  and  the  canue  remanded  for 
trial.  All  concor  Id  the  result,  the  other 
Judge*  expressing  their  views  in  separate 
opinions. 

Sbbkwood,  C.J.  Concurring,  as  I  do,  in 
reversing  thejudgmentand  remanding  the 
cause,  I  prefer  to  state  the  reasons  which 
influence  me  in  such  concurrence.  These 
r(>ii8on8  are  of  a  twofold  nature:  First, 
because.  In  my  opinion,  the  rule  declared 
In  Hainbright  v.  Brockman,  69  Mo.  62,  fol- 
luwed  afterwardn  In  Naptun  t.  Hurt,  In 
70  Mo.  497.  entablisbed  a  rule  of  property 
which  should  not  be  lightly  departed  from; 
and,  second,  because  that  rule  in  intriusic- 
ally  correct,  a«  well  as  applicable  to  the 
facts  In  the  case  at  bar,  to  the  extent,  at 
least,  hereafter  noted.  In  Hambrlght's 
Case  the  deed  of  trust  required  that  the 
sale  thereunder  should  be  made  "at  the 
ciiurthouse  door  in  Jaclcson  county,"  in 
Independence.  There  thecourthouseprop- 
«r  had  become  dilapidated,  and  had  been 
taken  down  to  the  first  story,  and  was 
then  undergoing  repair,  in  consequence  of 
which  the  county  court  had  designoted 
Bank  Hall  as  the  place  for  holding  the 
circuit  court;  and  the  court  was  then  in 
session  at  the  place  designated,  and  the 
sale  took  place  at  the  door  of  that  build- 
ing, and  held  good.  In  Nnpton's  Case  the 
deed  of  trust  required  the  sale  to  occur  at 
the  "west  door  of  the  courthouse  In  the 
city  ol  Kansas,"  a  place  where  sales  un- 
der such  deeds  for  a  long  time  previous 
and  at  the  date  of  the  deed  in  question 
were  accustomed  to  be  made;  hut  the 
-courthouse  was  bylaw  removed  to  an- 
other and  different  locality,  where  the 
building  which  had  become  a  courthouse, 
and  used  as  such,  hud  no  west  door,  and 
yet  it  was  held  tfant  a  sale  at  the  new 
-courthouse  would  be  good,  and  one  made 
at  the  old  courthouse  would  be  bad  :  and 
Hambrlght's  Case  was  cited  and  followed. 
With  these  rulings  before  roe,  I  do  not  feel 
at  liberty  to  depart  from  them,  since  I  re- 
gard them,  as  far  as  they  go,  applicable 
to  the  present  case.  Guided  by  these  rul- 
ingfl, — rulings  which,  It  must  be  presumed, 
were  kiiown  to  the  parties  to  the  deed  of 
trust  now  In  controversy  at  the  time  the 
same  was  executed,  and  therefore  virtual- 
ly incorporated  tl^ereln, — the  deed  of  trust 
hero  must  he  read  with  reference  to  those 
rulings,  and  a  sense  given  to  the  words 
which  designated  the  place  of  sale,  in  con- 
formity to  the  law  there  laid  down.  Bnt, 
apart  from  those  rulings,  where  parties 
draw  up  a  deed  of  trust  they  contemplate 
that  a  default  In  payment  may  occur,  and 
no  they  provide  for  a  place  of  sale  in  the 
event  of  such  default.  They  designate  a 
place  of  sale,  but  with  that  idea  of  locali- 
ty they  conplo  the  Idea  of  publicity,  and, 
AS  the  courthouse— the  place  where  circuit 


and  other  courts  are  held— la  naaallT  the 
place  par  excellence  where  bidders  and 
buyers  do  most  congregate,  they  provide 
that  the  sale  shall  occur  there,  at  the 
building  naed  for  that  purpose;  in  a  word, 
use  is  as  potent  a  factor,  or  even  more  so, 
than  locality.  If  the  building  then  useii 
for  the  purposes  ol  a  courthouse  have  sev. 
eral  doors,  designation  la  made  of  the 
door  where  such  sales  are  accustomed  to 
occur,  so  that  where  the  "east  door"  or 
the  "  west  door"  of  the  courthouse  is  thus 
designated  it  Is  only  equivalent  to  saying 
that  the  sale  contemplated  shall  oi-cur — 
First,  at  the  courthouse;  and,  second,  at 
that  particular  point  "at  the  courthouHe 
where  such  sales  are  naoally  made. '  But 
suppose  the  courthouse  be  wholly  or  par- 
tially destroyed,  or  become  so  dilapidated 
as  to  be  unfit  to  use  and  to  require  re- 
pair, or  be  removed  by  law  to  another 
locality,  or,  owing  to  changes  made  in 
the  building  Itself,  the  designated  "east" 
or  "  west "  door  is  bricked  up,  and  aaotlier 
opening  made,  n'hat  then?  Does  any 
one  of  the  facts  aforesaid  cause  the  power 
of  sale  vested  in  the  trustee  to  lapse?  By 
no  means,  unless  restrictive  words  are 
used,  showing  a  determination  to  conUne 
the  sale  to  the  specified  ira-allty, — to  the 
then  courthouse;  otherwise  the  law  will 
presume  that  the  contracting  parties  so 
drafted  the  instrument  that  It  would  cov- 
er any  of  the  contingencies  named,  of  de- 
struction, of  dilapidation,  and  consequent 
repair,  or  of  removal  by  operation  of  law, 
or  of  change  In  the  structure  of  the  build- 
ing. The  law  is  practical,  and  presumes 
that  parties  employing  its  forms  to  secnre 
and  enforce  individual  rights  will  becqnal- 
ly  practical  In  contemplating  matters 
which,  in  the  course  of  human  events,  are 
not  unlikely  to  happen.  Take,  lor  iu- 
stance,  the  case  of  a  courthouse  bnilt  on 
the  banks  of  the  alluvial  soil  of  the  Mis- 
souri river.  A  flood  sweeps  away  the  soil 
on  which  it  rests,  and  It  falls  Into  the  tur- 
bid waters,  in  such  case  the  very  locali- 
ty, to 'all  intents  and  purposes,  is  gone, 
and  another  building  is  selected  or  erected 
for  a  courthouse,  and  courts,  as  at  the  old 
nue,  are  held  there.  Can  it  be  possible 
that  the  trustee,  in  order  to  make  a  valid 
sale,  would  have  to  proceed  to  the  site  ol 
the  original  courthouse  in  a  flatboat.  and 
there  make  the  sale?  Such  would  certain- 
ly be  the  case  if  the  Idea  of  locality  alone 
is  to  control.  The  new  location  would 
Hiill  fill  the  requirements  of  the  deed.  It 
would  be  "the  courthouse,"  and,  even  If 
the  deed  should  require  a  sale  at  thu  "east 
door"  of  the  courthouse,  and  the  building 
selected  should  hare  no  "east  door, "  this 
would  not  Invalidate  the  sale,  provided 
that  the  sale  should  occur  at  the  only 
door  of  such  a  building  as  the  deed  of 
trust  mentions.  If,  under  the  authorities 
cited,  a  sale  would  be  good  at  another 
building  because  the  original  building  had 
become  dilapidated  by  the  hand  of  man.  I 
cannot  see  why  the  circumstance  that  the 
dilapidation  occurred  by  reason  of  fire 
or  the  action  of  other  elements  should 
alter  or  vary  the  result,  when  another 
building,  because  of  the  dilapidation  of 
the  old  <me,  has  been  selected.  If  this  case 
presented  only  the  features  mentioned.  I 
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abonid  b«  In  taror  ot  affirming  the  Judg- 
ment; but  there  are  other  {eaturea  which 
canw  tblaeaae  to  dlDer  from  tfaoae  men- 
tioned. Here,  the  sale  occnrred,  it  Ib  true, 
at  the  door  ot  the  building  then  used  as  a 
eonrtbooae:  but  the  petition  alleges  that 
there  was  another  building,  not  in  that 
Tielnity,  irbere  the  county  and  probate 
conrta  were  held.  What  waa  the  charac- 
ter or  appearance  of  that  building,  or 
how  much  frequented,  doea  not  appear; 
bnt  the  petition  alleKea  that  the  circuit 
court  waa  not  in  faeesion  on  the  day  of 
Bale,  and  that  persona  who  would  have 
attended  the  Hale  and  bid  for  the  property 
refufied  tu  attend  because  ot  doubtB  en- 
tertained aa  to  the  legality  ot  the  sale, 
and.  In  consequence  of  this,  the  property 
sold  tor  leas  than  one  half  ot  Its  value. 
These  allegations  the  demurrer  admits. 
Taking  these  allegations  as  confessed,  a 
case  Is  presented  which  calls  for  equitable 
interposition,  because  in  aoch  circumstan- 
ces the  trustee  should  not  bare  made  the 
sale.  These  circumstances  should  have 
induced  bimto  have  refrained  from  acting, 
regardlesri  of  the  question  of  locality.  But 
for  the  elements  aforesaid  In  this  case, 
t-ausing  it  to  differ  from  those  mentioned, 
1  should  b«  in  favor  uf  alflrming  the  judg- 
ment.   As  it  Is.  I  concur  in  a  reveraul. 

Black,  J.  The  deed  of  trust  in  this  case 
prcTldes  for  a  sale  by  the  trustee  at  the 
"east  cunrthouse  door  In  the  city  ot  St. 
Joseph."  Them  was  at  the  date  thereof 
a  conrthonse  situate  between  Fourth  and 
Fifth  streetH,  north  of  Jole  street,  the  east 
door  of  which  fronted  on  Firth  street. 
To  what  extent  thla  bnilding  had  been 
destroyed  at  the  date  of  the  trustee's  sale 
is  not  clearly  stated.  It  is  alleged,  how- 
ever, that  the  building  was  partially  de- 
stroyed by  Are,  so  that  it  roust  t>e  as- 
auraed  that  it  waa  not  wholly  destroyed. 
At  the  date  of  the  sale  the  cti-cnit  court 
waa  held  on  the  third  floor  ot  a  building 
situate  In  a  different  part  of  the  city. 
This  building  had  a  north,  but  no  east, 
door.  The  county  and  probate  conrta 
were  beld  at  still  another  and  a  different 
place.  The  question  is,  at  whlcn  ot  these 
three  places  should  the  trusti'e  have  made 
the  sale?  Theoplnlon  just  read  holds  that 
the  sale  rooid  be  properly  made  at  either 
of  the  two  places  where  courts  were  beld, 
and  It  aeems  to  hold  infereiitlally  thiit  a 
sale  made  at  the  east  doorof  th<>  partially 
destroyed  conrthouke  bnilding  would  be 
good.  In  my  Judgment,  the  deed  of  trnst 
is  nut  so  accommodating  in  Its  terms.  It 
Is  to  be  observed  that  it  does  not  call  for 
a  sale  "at  tbe courthouse  door,"  as  i^  of- 
ten. If  not  generally,  tbe  case,  it  provides 
for  a  sale  at  the  "east"  door  of  the  court- 
hoaae.  The  words  used  to  fix  the  place 
of  sale  are  specific,  and  the  place  is  fixed 
witb  perfect  certainty.  Just  as  much  so  as 
if  tbe  aput  had  been  deacribed  by  reference 
to  the  block  of  ground.  When  the  parties 
execated  tbe  deed  ot  truxt  they  hud  in 
mind  this  particular  place,  and  no  other 
place,  and  that  Is  tbe  place  ot  sale  fixed 
by  tbe  contract,  and  the  place  where  the 
sale  should  be  made.  The  case  of  Ham- 
bright  T.  Brockman.  69  Mo.  62,  is  in  per- 
fect accord  with  what  we  have  said,  for 


there  the  deed  of  trust  provided  for  a  sale 
"at  the  courthouse  door,"  and  the  sale 
was  made  at  the  door  of  the  building  then 
set  apart  by  the  county  court  for  a  court- 
house. This  case  is  unlike  an  execntion 
sale,  tor  in  such  case  the  law  requires  the 
sale  to  be  made  at  the  courthouse  door 
during  the  session  of  the  court,  and  bonce 
it  is  beld, and  properly  held,  that  the  place 
where  the  court  is  held  is  the  courthouse, 
within  the  meaninKof  such  a  statute;  but 
these  trustees' sales  may  be  made  at  any 
place  which  the  parties  see  fit  to  desig- 
nate. The  analogy  between  execution 
sales  and  trustees'  sales  must  not  be 
pressed  so  far  as  to  overthrow  the  con- 
tract made  by  the  parties.  Here  tbe  par- 
ties, and  not  tbe  law,  fixed  and  specifical- 
ly designated  the  place  of  sale,  and  their 
contract  should  furnish  the  guide.  To  my 
mind,  it  is  out  ot  all  reason  to  say  they  in- 
tended a  sale  should,  in  case  of  default,  be 
made  at  either  oue  of  two  or  three  places. 
They  have  fixed  tbe  place  ot  sale,  and  the 
fact  that  the  building  was  partinlly  de^ 
stroyed  by  fire  does  not  authorize  tba 
trustee  to  sell  at  any  other  or  different 
place.  Suits  to  redeem  from  Irregular 
trustees' sales  are  of  frequent  occurrence, 
and  the  Judgments  of  this  conrt  In  such 
cases  show  that  the  trustee  should  follow 
the  powers  as  they  are  specified  In  the  in- 
strument under  which  he  acts.  This  prin- 
ciple of  law  is  well  understood,  and  should 
not  be  disturbed.  The  liberal  construc- 
tion given  to  the  specific  and  definite  lan- 
guage used  In  this  deed  of  trust  leaves  us, 
I  think,  without  guide,  chart,  or  compass. 
To  such  a  construction  I  do  not  agree.  I, 
of  course,  agree  that  the  Judgment  should 
be  reversed,  and  tbe  cause  remanded. 
Gantt,  J.,  concurs  with  me  In  what  I 
have  said. 

Barclat,  J.  The  sale  which  Is  now  in 
consideration  took  place  at  the  nortb 
door  of  the  house  in  whose  third  story 
the  circuit  court  then  held  its  sessions. 
The  county  and  probate  courts  at  that 
time  were  held  in  another  building.  Tbe 
old  courthouse,  whirb  had  an  east  en- 
trance, had  been  partly  destroyed  by  fire, 
and  was  not  In  use  by  the  courts  above 
mentioned.  The  only  question  which  we 
believe  this  ease  involves  Is  whether  the 
sale  which  actnnlly  took  place  eati&fled 
the  demand  In  the  deed  of  trnst  for  a  sale 
at  the  "east  courthouse  door"  in  the  city 
of  St.  Joseph.  We  think  It  did  not.  In 
so  holding  we  do  not  regard  It  necessary 
to  decide  whether  or  not  a  sale  at  the  east 
door  of  the  old  court  building  would  be 
valid.  No  such  suie  was  made,  and  so  we 
need  not  consider  Its  possible  effect  had  It 
occurred.  We  do  not  start  from  the 
I)reml8c  that  there  must  nereRsarlly  be  a 
place  at  which  the  power  of  pale  conferred 
by  the  dfjd  of  trust  may  lawfully  be  exer- 
cised. The  language  In  which  that  power 
is  defined  may  be  such  aa  to  preclude  the 
execution  of  the  power  where  It  does  not 
point  out  with  reasonable  certainty  the 
place  ot  Intended  sale  in  view  of  the  condi- 
tion of  things  existing  when  the  power  is 
sought  to  be  enforced.  In  that  event  tbe 
party  entitled  to  resort  to  the  security 
ahnuld  Institnta  foreclosure  proceedings  in 
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coart.  Ro  It  does  not  aeem  to  aa  eaaea- 
tlal,  on  the  preneot  appeal,  tu  rule  wheth- 
er or  not  the  power  of  aale  lo  the  deed 
before  ua  could  have  been  lawliilly  execut- 
ed at  the  east  front  door  of  the  dlanaed 
cnurtbooae.  We  eouaider  it  clear  that  It 
waa  not  properly  executed  at  the  north 
door  of  the  temporary  circuit  court  build- 
ing, in  the  circumataucea  deacribed  In  the 
principal  opinion  Juat  delivered.  Further 
than  that  we  do  not  think  thia  case  re- 
quirea  ua  to  go.  We  concur  in  reveraing 
the  JudKOient,  and  In  remandInK  the  eauae, 
Judge  Bba£b  uniting  In  thia  opinion. 


State  ▼.  Morgan. 

(aupreme  Covert  of  iOtsouri.    Not.  14, 1893.) 

Falsi  Prktknses— Indiotmbst  — Cosstitotional 
Law— TiTi-E  op  Act. 

1.  Rer.  St  1S79,  (  15G1.  prorldes  that  in  an 
indictment  of  one  charged  with  fraudulently  ob- 
taining or  attempting  to  obtain  propeny  it  shall 
be  a  sufficient  description  of  the  offense  to 
charge  that  the  accused  did  "unlawfully  and 
lelomously  obtain  or  attempt  to  obtain  *  •  * 
money  or  property  by  means  and  by  use  of  a 
cheat,  or  fraud,  or  tricli."  Beld,  on  the  trial  of 
one  charged  with  attempting  to  obtain  money  hf 
a  trick,  that  an  indictment  charging  that  defend- 
ant "did  unlawfully  and  feloniously,  with  in- 
tent to  cheat,  •  •  •  attempt  to  obtain  •  •  • 
property  *  *  *  by  means  of  and  by  use  of  a 
cheat,  a  fraud,  a  tnck,  a  deception,  false  and 
fraudulent  representations  and  statements,  and 
a  bogus  metal,"  was  sufficient,  without  stating 
of  what  the  "cheat,  fraud,"  etc,  consisted. 

2.  Rer.  St.  1879,  {  1&61,  in  so  far  aa  it  dis- 
penses with  the  details  of  the  "cheat,  fraud," 
etc.,  is  not  in  conflict  with  the  provision  of  the 
constitution  providing  that  "in  criminal  prose- 
cutions the  accused  shall  bare  the  right  to  de- 
mand the  nature  and  cause  of  the  aociisation." 

3.  iter.  St  1879,  g  15«a,  is  entitled  "Cheats, 
frauds,  bogus  checks,"  etc.  The  first  part  of 
the  section  declares  the  crime,  and  the  last  part 
declares  what  shall  be  a  sufficient  charge  in  the 
indictment  Bcld,  that  the  last  part  of  the  sec- 
tion waa  not  in  Tiolatlon  of  Const,  art  4,  {  28, 
providing  that  "no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in 
the  title." 

Sherwood,  0.  J.,  and  Brace  and  Gantt,  JJ., 
dissent 

In  bane.  Appeul  from  circuit  court.  Ma- 
eon  county;  Andkew  EM.mu.\,  Judge. 

George  Morgan,  hIIoa  W.A.  Adkina,  waa 
convicted  of  an  attempt  to  obtain  money 
by  trick,  and  appeals.    AOlrmed. 

C.  T.  NolHtid,  for  appellant.  Tbe  Attor- 
mejr  tieaerul,  for  the  State. 

Black,  J.  The  defendant  waa  Indicted 
and  convicted  for  au  attempt  to  obtain 
luone.v  from  Hiram  K.  Bargar  by  a  trick, 
etc.  For  all  tbe  pnrpoaea  o(  the  questiona 
raised  here  it  la  aufflclent  to  aay  that  the 
evidence  tenda  to  eatabilah  tbe  following 
facta:  The  dereudaot,  Adklns,  under  tbe 
aaaumed  name  of  George  Morgan,  called 
upon  Uirara  K.  Bargar,  and  represented 
that  he  and  bla  partner  weie  from  ApIeo- 
ua;  tbat  bin  partner  waa  a  half-breed  In- 
dian, and  tbe  own°r  of  a  valaable  gold 
mine;  that  they  left  Arizona  In  aearcb  of 
one  Andrew  Bargar,  whom  they  had 
known  there;  tbat  the  Indian  proposed 
to  give  Andrew  a  fourth  Interest  in  tbe 
mine  if  be  would  take  charge  of  it.    Tbe 


defendant  atated  farther  that  be  bad  been 
to  Iowa,  and  riHseived  Information  of  tbe 
death  of  Andrew;  tbat  be  called  upon 
Hiram  K.  upon  the  auppoaition  tbat  be 
waa  a  brother  of  deceaaed.  By  theae  and 
like  repreaen ta tlona  the  defendant  induced 
Bargar  to  goto  Macon  City  for  the  par- 
poae  of  conaulting  witb  tbe  Indian.  On 
tbe  way  the  defendant  aaid  the  Indian  did 
not  liketo  put  up  at  an  hotel,  and  for  tbat 
reaaon  tbey  were  camping.  Tbe  defend- 
ant and  Bargar  went  to  a  tent  in  tbe 
wonda,  and  there  aaw  the  defendant's 
partner,  who  waa  dressed  and  painted  aft- 
er the  faahion  of  an  Indian.  After  conaid- 
erable  maneuvering  the  defendant  took 
from  a  pile  of  leaves  a  pair  of  acalea,  a 
brace,  aume  bita,  and  two  piecea  of  metal 
repreaented  to  be  gulil  bricka.  The  de- 
fendant aald  he  wanted  Bargar  to  esti- 
mate their  value,  and  to  tbat  end  defend- 
ant and  Bargar  weighed  them,  then  bored 
into  the  brick,  and  aaved  tbe  borings. 
These  tbey  took  to  two  ailveraniitha,  wbo 
melted  them,  and  pronounced  them  gold, 
though  the  aibltna  differed  as  to  the  flne- 
neaa.  In  the  mean  time  defendant  had 
proposed  to  Bargar  that  tbey  take  the 
bricka  to  Chicago,  and  sell  them.  Defend- 
ant saw  tbe  alleged  Indian,  and  made  re- 
port that  Ite  waa  getting  snaptcloua.  To 
allay  bia  auapiclona  the  defendant  pro- 
poaed  that  they  leave  with  bimaume  mon- 
ey, mentioning  different  nmonnts.  It  waa 
finally  agreed  that  Bargnrehonld  go  borne 
and  get  $1,-'>U0  to  leave  with  the  Indian, 
and  the  defendant  and  Bargar  would  then 
go  on  to  Chicago,  and  diapose  of  tbe 
bricka.  Bargar  went  home,  bat  became 
awakened  to  the  fact  tbat  it  was  all  an 
effort  to  Bwindle  him  out  of  bia  money. 
The  arreat  followed.  Tbe  bricka  turned 
out  tu  be  copper,  and  defendant  proved 
to  be  a  reaideut  of  St.  Louis. 

Tbeindlctmentlafonndedon  section  1561, 
Rev.  St.  187U,  the  latter  part  of  which  pr«>- 
vides:  "Inevery  Indictment  undnr  this  sec- 
tion It  ahall  be  deemed  and  beid  a  autti- 
clent  deacription  of  tbe  offense  to  charge 
tbat  the  accused  did  on  *  *  *  unlaw- 
fully and  felonioualy  obtain,  or  attempt 
to  obtain,  (aa  the  caae  may  be,)  from  A. 
B.,  (here  inaert  tbe  name  of  the  peraon  de- 
frauded,) hla  or  her  money  nr  property  by 
roeana  and  by  use  of  a  cheat,  or  fraud,  or 
trick,  or  decepi'lon,  or  falae  and  fraudu- 
lent representation  or  statement,  or  false 
pretense,  or  confidence  game,  or  falae  or 
buguB  check,  or  Instrument,  or  coin,  or 
metal,  aa  the  case  may  be,  contrary,"  etc. 
The  indictment,  omitting  the  caption, 
reada:  "The  grand  Jurora  for  theatateof 
Miasourl,  summoned  from  the  body  of  said 
Macon  county,  impaneled,  charged,  and 
sworn,  upon  their  oaths  present  and 
charge  tbat  George  Morgan,  alias  W.  At 
Adklns,  late  of  the  county  aforesaid,  oo 
the  24th  day  of  May,  1889,  at  the  said 
county  of  Macon,  atate  aforeaald,  did  un- 
lawfully and  feloniously,  with  Intent  to 
cheat  and  defraud  one  Hiram  K.  Bargar, 
attempt  to  obtain  from  aald  Hiram  K; 
Bargar  the  property  of  aaid  Hiram  K. 
Bargar,  to  wit,  fifteen  hundred  doliurs, 
lawfnl  money  of  the  United  States,  of  the 
value  of  fifteen  hundred  dollars,  oif  ttra 
property  of  Ulram  K.  Bargar,  by  neau* 
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of  aad  by  ase  o{  a  cbeat,  a  Iraad,  a  trick, 
a  deception,  false  and  frandnlent  repreeen- 
tationa  and  atateinenta,  and  a  boffua 
raetal,  contrary  to  the  form  of  tbe  atat- 
utes,  and  against  tbe  peace  and  dignity  of 
the  Btat<)  "  Tbe  queptlons  made  In  this 
court  arise  out  of  tbe  action  of  the  trial 
court  in  orerrullnK  the  motion  In  arrest, 
which  seta  out  tbe  followliig  grounds: 
"(l)  The  indictment  does  not  state  of 
what  ttie  clieat.  tbe  fraud,  tbe  tricic,  tbe 
deception,  tbe  false  and  fraudulent  repre- 
sentaitons.andtbe  bogus  metal  consisted, 
or  what  acts  and  worda  conatltiited  such 
cheat, fraud,  etc.  (2)  Tbelndirtmeot  does 
not  suOiciently  set  out  and  describe  Ibe 
money,  property,  or  tbing  which  tbe  de- 
fendant attempted  to  obtain  from  Hiram 
K.  Bai-gar. "  The  second  of  these  srounds 
is  not  true  in  point  of  fact,  for  tbe  Indict- 
neat  atatee  that  defendant  attempted  to 
obtain  from  Bargar  $1,500,  lawful  money 
of  the  United  States,  tbe  property  of  said 
Bargar.  As  to  tbe  first  ffronud  set  out  In 
tbe  motion,  it  is  true  that  tbe  indictment 
does  not  set  out  the  acts  and  statements 
Constituting  the  cheat,  the  fraud,  tbe  tricic, 
the  deception,  tbefalse  and  fraudulent  rep- 
resentations, or  tbe  bogus  metal ;  hut  tbe 
statute  undertakes  to  say  what  shall  be  a 
«nffl<*lent  description  of  tbe  offense,  and 
this  Indictment  complies  with  tbe  terms  of 
tbe  statute  in  this  respect.  The  question 
therefore  resoiyesltseH  into  this:  whether 
thd  statute,  in  so  far  as  It  dispenses  with 
a  statement  of  these  details,  is  in  conflict 
with  those  provisions  of  the  constitution 
which  provide  that  a  prosecution  like  this 
must  be  "by  indictment,"  and  tiiat  "in 
crimi'Dul  prosecutions  tbe  accused  sball 
have  tbe  right  to  demand  tbe  nature  and 
cauHO  of  tbe  accusation. "  This  prosecu- 
tion is  by  indictment, and  It  Ic  everywhere 
held,  under  likeconatltational  provisions, 
that  the  legislature  may  prescribe  a  form 
of  indictment,  and  in  doing  so  may  dispense 
witbavermentswhlcb  would  be  held  neces- 
sary and  eanbutini  to  a  good  comaon-law 
Indictment.  The  limitBtion,  and  only  lim. 
Itation,  is  that  the  indictment  must  far- 
fiieta  to  tbe  accnaed  "  the  nature  and  cause 
of  theaccusation."  It  is  a  sacred  right  to 
the  accused  that  he  mny  know  from  the 
ittdictmect  of  what  be  is  charged,  and  l>e 
prepared  to  meet  tbe  exact  charge  pre- 
aentfcil  against  him.  It  must  he  obvious, 
therefore,  that  the  question  here  is  not, 
what  is  necessary  to  i-unstltute  a  good 
eoumon-lewlndietinent?  butthe  question 
la, does  this  indictment  on  its  face  give  the 
defendant  notice  of  the  nature  and  cause 
of  the  accusation?  This  question  came 
ttefcre  tbic  court  on  this  statute  in  State 
V.  Faucber,  71  Mc.4<>l,  more  than  10  years 
ago,  on  aa  indlctaient  not  materially  dif> 
terejt  iiroui  the  one  now  in  question.  It 
was  then  held  that  it  was  not  necessary, 
in  order  to  inform  the  accused  of  tbe  na- 
ture and  cause  of  the  charge  against  him, 
that  tbe  indictment  should  set  out  and 
detail  the  fac^a  and  circumstances  constl- 
tutia^  th3  cbeat,  fraud,  etc.;  and  it  was 
accordingly  held  t.'ict  tbe  indictment  was 
free  from  constitutional  objections.  That 
ruling  was  followed  In  several  snbaequent 
cases.  State  V.  Connelly,  7:j  Mo.  285;  State 
V.  Williams.  77  Mo.  811;  State  v.  Norton, 


70  Mo.  180;  State  v.  Dennis,  80  Mo.  500; 
Slate  v.  Bayne.SS  Mo.  606.  It  was  held  in 
State  V.  McChesney,  00  Mo.  120, 1  S.  W. 
Rep.  841,  that  the  indictment  should  set 
oDt  the  name  of  tbe  person  defrauded  or 
attempted  to  be  defrauded ;  and  In  State 
V.  Horn,  03  Mo.  100.  6  S.  W.  Ktp.  06,  that 
the  name  of  the  person  defrauded  must  b» 
truly  stated.  These  caaea  are  in  perfect 
accord  with  the  prior  rulings.  In  State 
T.Crooker,05  Mo. 890,  <(  S.  W.  Rep.  422,  the 
property  was  descrlt>edas  "theirproperty, 
to  wit,  certain  real  and  personal  proper- 
ty," and  It  was  lield  tbe  property  abould 
have  been  spe:ltlcally  described.  But  in  the 
subsequent  cases  of  State  v.  Clay,  lOO  Mo. 
672, 13  S.  W.  Rep.  WJ7,  and  State  v.  Terry, 
(Mo.  Sup.)  10  8.  W.  Rep.  206,  the  court  was 
divided  on  this  constitutional  question, 
and  hence  the  necessity  for  further  obser- 
vations on  the  present  nrcaslnn.  In 
Ooerseii  v.  Cora.,  99  Pa.  St.  388,  the  defend- 
ant was  prosecuted  for  murder.  Tbe  tn- 
dlctBKUt  followed  tbe  statute,  which  de- 
clared that  "it  shall  be  sufficient  in  every 
indictment  for  murder  to  charge  that  the 
defendant  did  feloniously,  willfully,  and  of 
his  malice  aforethought  kill  and  murder 
tbe  deceased.**  Tbe  objection  was  that 
tbe  indictment  did  not  aver  in  what  way 
or  manner  tbe  murder  was  committed.. 
and  therefore  did  not  notify  tbe  defendant 
of  "the  nature  and  cunseof  the  accusa- 
tion." "Tbe  argument,"  says  the  court, 
"Is  baaed  on  the  assumption  that  'nature 
and  cause' are  equivalent  to 'mode  and 
manner.'  They  are  clearly  distinct.  The 
nature  and  cause  of  a  criminal  prusecation 
la  aufficiently  averred  by  charging  the 
crime  alleged  to  have  been  committed. 
This  Diuat  be  done.  The  mode  or  manner 
reters  to  tbe  inatrument  with  which  It  was 
committed,  or  tbe  specific  agency  used  to 
accomplish  the  result.  It  is  not  necessary 
to  aver  either  of  these  In  the  indictment.^ 
And  aceordingiy  it  was  lield  that  the  stat- 
ute prescribing  what  should  be  a  sufficient 
description  of  the  offense  was  constitu- 
tional. A  like  ruliqg  was  made  under  a 
like  statute  aiid  constitutional  provision 
in  the  following  cases:  State  v.  Schnelle, 
24  W.  Vu.  767:  Rowan  v.  State,  SO  wrin. 
140;  Young  v.  Stoner,87  Pa.  St.  108;  Noies 
V.  State,  24  Ala.  672;  Newcumh  v.  State, 
37  Miss.  388.  lu  Wolf  v.  State,  19  Ohio  St. 
254,  tbestatuteprovidedthat"la  an  indtct- 
nieut  for  manslaughter  It  shall  not  be  nec- 
essary to  set  forth  the  manner  in  which,  or 
the  means  t;y  which,  thedeath  was  caused, 
but  it  shall  be  sufficient  to  charge  that  tbe 
defendant  did  unlawfully  kill  and  Klny  the 
deceased."  An  indictment  folluwing  tbe 
statute  was  held  to  inform  the  defendant  ftf 
the  nature  and  cause  of  the  charge.  Says 
theeourt:  "Themanner  in  which  tbecrime 
was  committed  Is  entirely  apart  from  the 
nature  and  cause  of  the  accusation. "  To 
the  name  effect  is  Williams  v.  State, 8S  Ohio 
St.  175.  It  may  be  here  observed  that  the 
statntesjust  alluded  to  are  In  substance 
and  effect  transcripts  of  24  ft  25  Vlct.c.  100. 
So  it  Is  held  that  a  statnte  which  declarea 
that  it  shall  be  sufficient  "tu  allege  that 
the  party  accused  did  the  act  with  intent 
to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person  or  body 
corporate,"  Is  free  from  the  conatitationat 


Digitized  by 


Google 


458 


SOUTHWESTERN  EEPOBXEB,  Vol.  20. 


(Mo. 


objection.  Tarpin  t.  State,  19  Ohio  St. 
644.  In  State  v.  Coraon,  69  Me.  187,  the  in- 
dlutment  was  for  perjnry.  It  did  not  dis- 
tinctly allege  that  the  worda  set  forth  aa 
the  teatimony  fdven  ivere  false,  but  the  in- 
dlctmeut  was  In  the  statutory  form.  The 
indictment  was  held  good,  though  it  was 
conceded  that  It  would  be  bad  under 
common -law  rules.  In  Morton  v.  Peo- 
ple, 47  111.  471,  the  defendant  was  Indlct- 
«d  under  an  act  to  define  and  pnnieh 
the  crime  commonly  called  the  "confi- 
dence game."  Says  the  court:  "Now,  as 
these  devices  are  as  various  as  the  mind  of 
man  Is  suggestive.  It  would  be  impossible 
for  the  legislature  to  define  them,  and 
equally  so  to  specify  them  In  an  indict- 
ment; therefore  the  legislature  has  de- 
clared that  an  Indictment  tor  this  offense 
shall  be  sufficient  if  the  allegation  is  con- 
tained in  it  that  the  accused  did,  at  a  cer- 
tain time  and  place,  onlawfully  and  felu- 
niouBly  obtain  or  attempt  to  obtain  the 
money  or  property  of  another  by  means 
and  by  use  of  the  confidence  game,  leaving 
to  lie  made  out  by  tlie  proof  the  nature 
and  kind  of  the  devices  to  which  resort 
was  bad."  And  farther  on  it  is  said: 
"  We  are  of  opinion  that  the  offense  is  so 
«et  forth  in  the  indictment  that  the  ac- 
cused can  be  at  no  loss  to  know  what  it  is 
with  which  he  is  charged,  and  so  prepare 
his  defense;  that  he  cannot  be  charged 
with  uneoffense  and  arraigned  for  another 
and  different  offense,  and  that  he  cannot 
he  tried  agnin  for  the  same  offense:  It  be- 
ing so  distinctly  specified  in  this  indict- 
ment as  to  enable  him  If  again  charged 
with  the  same  offense  to  plead  this  Judg- 
ment in  bar. "  That  case  Is  in  all  material 
respects  like  the  one  in  hand,  and  we  can- 
not find  that  it  has  'been  overruled  or  in 
the  least  modified.  On  the  contrary,  we 
find  It  cited  with  approval  as  late  as 
Loehr  v.  People,  182  III.  506,  24  N.  K.  Rep. 
6R.  Most  of  the  cases  cited  by  the  appel- 
lant are  in  perfect  harmony  with  those 
which  we  hare  mentioned.  Here  the  in- 
dictment does  not  set  out  the  steps  taken 
to  accomplish  the  trick,  fraud,  and  decep- 
tion, but  It  does  state  the  time,  place, 
name  of  the  victim,  and  gives  n  deHcrip- 
tlon  of  the  property.  It  also  charges  an 
unlawful  attempt  to  obtain  the  property 
by  a  trick,  etc.  We  are  to  look  at  the  in- 
dictment as  a  whole,  and,  doing  so,  it  in- 
forms the  defendant  of  the  offense  with 
which  he  is  charged,  so  that  be  can  have 
no  difficulty  in  preparing  bis  defense;  and 
he  cannot  be  again  put  to  trial  on  the 
same  charge.  These  things  being  so,  his 
constitutional  right  to  demand  the  nature 
and  cause  of  the  accusation  is  satisfied. 

The  foregoing  condensed  statement  of 
the  evidence  shows  how  impractlcnble  It 
would  be  to  set  out  in  detail  the  various 
acts  and  statements  which  go  to  make  up 
the  fraud,  trick,  deception,  etc.  The  ad- 
ministration of  the  criminal  law  is  a  prac- 
tical affair,  and  we  think  the  observations 
made  In  Morton  v. People  entitled  torauch 
weight.  In  our  opinion,  the  statute  is  a 
valid  law,  and  the  indictment  good  and 
sufficient.  Rut  It  is  next  urged  that  the 
form  prescribed  by  the  statute  does  not 
provide  for  a  statement  of  the  venue,  and 
does  not  follow  that  part  of  the  statute 


which  defines  the  offense.  In  this:  that  it 
does  not  aver  an  'intent  to  cheat  and  de- 
fraud," and  that,  the  form  being  defective 
In  any  one  respect,  the  indictment  most 
fall.  The  most  casual  examination  of  the 
statute  will  show  that  it  does  not  under- 
take to  prescribe  the  form  of  an  indict- 
ment. It  only  undertakes  to  say  what 
shall  be  a  sufficient  description  of  the 
offense, leaving  the  otiier portion  of  the  in- 
dictment  to  be  governed  by  the  general 
rules  of  law.  While  the  form  does  not  nse 
the  words  "with  intent  to  cheat  and  de- 
fraud," It  does  aver  that  the  aecosed  did 
"unlawfully and  feloniously"  obtain  orat- 
tempt  to  obtain  from  A.  B.  Iiis  money, 
etc. ;  thus  showing  that  tiie  transaction 
was  not  a  lawful  one.  The  indictment  in 
this  particular  case  does  charge  an  intent 
to  cheat  and  defraud,  and  It  Is  unnecea- 
sary  to  say  in  this  case  whether  such  an 
averment  is  indispensable.  Conceding  that 
the  Indictment  must  make  such  an  aver- 
ment, and  that  there  must  be  a  specific  de- 
scription of  the  property,  still  an  indict- 
ment having  these  elements,  and  other- 
wise following  the  statute,  Is  good.  The 
evident  object  and  purpose  of  the  statute 
in  specifying  what  is  to  be  deemed  a  auflB- 
clent  description  of  the  offense  was  to  dis- 
pense with  the  necessity  of  setting  out  the 
acts  and  falue  statements  and  representa- 
tions constituting  the  trick,  fraud,  decep- 
tion, etc.  This  it  does  In  plain  langoag^e, 
and  it  does  not  follow  that  the  whole 
statute,  so  far  as  it  relates  to  the  suffi- 
ciency of  the  charge,  must  tall  because  it  is 
held  that  the  indictment  must  give  a  spe- 
cific description  of  the  property,  or  be- 
cause the  Indictment  should  in  terms 
charge  an  Intent  to  cheat  and  defraod. 

The  further  claim  on  the  part  of  appel- 
lant Is  that  the  part  of  section  1561  wiiicb 
declares  what  shall  be  deemed  a  sufficient 
chargein  the  indictment  Is  void,  because  the 
statute  violates  section  2S,  art.  4,  of  the  con- 
stitution, whereby  it  Is  provided  that  "no 
bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  In  the 
title."  Section  15G1  was  first  enacted  in  two 
sections  in  1S59,  under  the  titl«"  An  act  to 
punish  cheats,  frauds,  tricks,  deceptiuns, 
false  and  fraudulent  representations,  state- 
ments, false  pretenses,  confidence  games, 
and  using  and  passing  bogus  checks.  In- 
struments, coinM,  and  metals."  The  two 
sections  were  combined  and  re-enacted  by 
a  revised  bill  in  the  same  year.  Laying 
out  of  view  the  fact  that  this  section  is 
part  of  a  general  revised  bill,  still  the  ob- 
jection is  not  well  taken.  Where  all  the 
provisions  of  a  statute  fairly  relate  to  the 
same  subject,  and  have  a  natural  connec- 
tion with  It,  the  Hubject  is  single,  and,  if 
the  subject  Is  sufficiently  exprussed  in  the 
title,  the  statnte  is  valid.  State  v.  Mil- 
ler, 100  Mo.  440,  13  S.  W.  Rep.  677,  and 
eases  cited.  All  thitt  the  constitution  re- 
quires Is  that  the  subjects  embraced  in  the 
act  shall  be  fairly  and  naturally  germane 
to  that  recited  in  the  title.  State  v.  Ben- 
nett, 102  Mo.  357,  14  S.  W.  Rep.  865.  There 
can  be  no  donbt  but  all  the  provisions  ot 
section  1.561  are  naturally  related,  and  ger- 
mane to  one  subject.  In  an  act  to  punish 
cheats,  frauds,  etc.,  naturally  belongs  a 
provision  as  to  what  shall  be  a  anfficient 
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atatsment  of  tbe  offenae  in  the  indictment. 
This  oue  general  subject  la  also  clearly  ex- 
presned  In  tbe  title.  We  bave  before  said 
that  tbla  Indictment  doea  Inform  the  ac- 
cnaedof  tbe  na  tare  and  cause  of  the  charge 
againat  bim,  and,  thta  being  so,  we  are 
at  a  Inaa  to  see  bor/  the  atatute,  or  tbe 
proceedings  under  It,  violate  tbe  flrat  sec- 
tion of  tbe  tonrteentb  amendment  to  tbe 
constitution  of  tbe  Onited  Statea.  Tbede< 
tendant  was  convicted  accordlnK  to,  and 
not  without,  due  process  of  law.  Tbe 
Judgment  is  therefore  affirmed.  AH  con- 
cur. 

8bebwood,C.  J.,and  Brack  and  Gantt, 
JJ..  dissent.  Thomas,  Macfarlanb,  and 
Barclay,  JJ.,  concur. 

Oantt  and  Brace,  JJ.  We  dissent  from 
tbe  foregoing  opinion.  Our  view  of  tbe 
law  is  expressed  in  tbe  opinion  of  Shbr- 
WOOD,  C.  J.,  in  State  v.  Terry,  19  S.  W. 
Rep.  206,  (decided  by  this  court  at  tbe  Oc- 
tober term,  1891.) 


Lingo  v.  Burford. 
(Supreme  Court  of  Mistouri.    Not.  14, 1893.) 

OPamXO  HlOHWATS— COMPBNSATJOH  TO  JjAim- 

1.  A  finding  bj  a  county  court,  in  proceed- 
ings to  open  a  road,  that  "due  notice  had  been 
giren  according  to  law,"  is  conclusive  evidence, 
rs  against  a  collatcrai  attacli  in  another  court, 
that  there  has  been  a  compliance  with  Rev.  St. 
1889,  i  7797,  providing  that  notice  of  an  intend- 
ed application  for  a  new  road  shall  be  ^iven  by 
handbills  pat  up  in  three  or  more  public  places 
in  the  township  or  townships  through  wliich  the 
proposed  road  shall  run,  at  least  20  days  before 
a  re^iar  term  of  the  county  court  at  which  tbe 
petition  is  presented.  Sherwood,  C.  J.,  dissent- 
ing.     18  &  W.  Rep.  1081.  affirmed. 

2.  Rev.  St  1889,  {  7798,  provides  that  the 
commissioner  of  roads  shall  "tal^e  the  relin- 
ijuisbments  of  the  right  of  way  of  all  persons 
who  may  give  such,  and  shall  8tt.:e  in  his  report 
the  names  of  all  persons  who  have  failed  or  re- 
fused to  give  right  of  way,  and  the  amount  they 
demand  therefor."  Held,  that  a  report  that 
plaintiff  had  refused  to  give  the  right  of  way, 
and  that  he  demanded  $100  therefor,  was  suffi- 
cient; the  commissioner  not  being  authorized  to 
agree  with  the  plaintiff  on  a  price  for  the  right 
of  way.      Sherwood,  C.  J.,  dissenting. 

3.  It  is  proper  for  the  jury,  when  assessing 
damages  to  plaintiff  by  the  opening  of  a  road 
through  his  land,  to  take  into  consideration  the 
benefits  which  will  accrue  to  plaintiff  by  such 
opening,  and,  if  they  are  great  enough  to  coun- 
terbalance the  injury,  ail  damages  are  properly 
denied  him.  Sherwood,  G.  J.,  dissenting.  Bar- 
day  and  Thomas,  JJ..  expressing  no  opinion. 
18  S.  W.  Rep.  1081,  affirmed. 

In  bane.  Error  to  circuit  court,  John- 
son county. 

Suit  by  U.  J.  Lingo  against  W.  H.  Bur- 
ford,  as  rosd  overseer,  to  obtain  an  Injunc- 
tion to  restrain  bira  from  opening  a  public 
road  over  and  thronKh  lands  of  plaintiff. 
Injunction  granted,  and  defendant  brings 
error.    Reversed. 

S.  P.  Sparks,  for  plaintiff  In  error.  W, 
W.  Wood,  lor  defendant  in  error. 

Gantt,  J.  This  Is  a  proceeding  by  in- 
junction, commenced  in  tbe  circuit  court 
uf  Johnson  county,  by  which  tbe  plaintiff 


sought  to  restrain  tbe  defendant, Burford, 
as  road  overseer,  from  opening  a  public 
road  over  and  through  lands  of  the  plain- 
tiff, under  an  order  of  the  connty  court. 
The  material  averments  of  tbe  petition  are 
that  "no  legal  notice  was  ever  given  nf  the 
presentation  of  a  petition  lor  such  an  or- 
der; that  the  county  commissioner  did 
not  survey,  view,  or  rcark  out  a  roadway 
over  said  laud,  or  take  reliuqulshmeuts  of 
right  of  way  for  same,  or  ask  for  such  re- 
linquishments, or  make  any  report  of  bis 
nftlon.aH  the  law  requires,  and  that  plain- 
tiff has  never  In  fact  relinquished  the  right 
of  way  for  a  road  over  said  land;  that 
there  hat*  never  been  any  aasesHment  of 
damages  to  be  done  tbe  land  of  the  plain- 
tiff by  the  establishment  of  said  road; 
that  the  pretended  order  of  record  estab- 
lishing sflld  road  Is  void  upon  its  face,  for 
want  or  juriHdictlun  to  make  the  same." 
The  plnlntiff,  to  sastain  his  case,  Intro- 
duced the  record  of  tbe  proceedings  in  the 
county  court.  The  petition  un  its  face  al- 
leged that  tbe  petitioners  were  freeholders 
of  Chilhowle  and  Post  Oak  townships, 
throngb  which  said  proposed  road  ran; 
that  it  was  signed  by  at  least  12  freehold- 
ers of  said  townMhIp,  and  It  specifled  the 
proposed  beginning,  course,  and  termina- 
tion, with  not  less  than  two  points  named 
on  tbe  direction.  Section  7796,  Rev.  St. 
1889.  It  was  presented  and  publicly  read 
at  the  regular  August  term  of  tbe  county 
court,  1887.  The  record  made  by  the  coun- 
ty court  at  that  term  Is  as  follows:  "Now, 
at  this  day,  Is  presented  to  tbe  court  tha 
petition  of  A.  J.  Dunham  et  al.,  praying 
for  the  establishment  of  a  public  road 
forty  feet  In  width  In  Chilhowle  and  Post 
Oak  townships,  to  run  as  follows:  [Hero 
follows  a  minutedescrlption  of  the  route.] 
And  the  court  having  heard  said  petition 
publicly  read,  and  it  being  proven  to  tbe 
satisfaction  of  the  court  that  it  is  signed 
by  at  least  twelve  freeholders  of  Chil- 
howle and  Post  Oak  townships,  three  of 
whom  are  of  the  Immediate  noighhorbood 
of  sold  proposed  road,  and  that  due  notice 
has  been  given  according  to  law, and  that 
said  proposed  road  Is  of  public  utility  and 
practicability,  It  is  ordered  tuat  tbe  coun- 
ty commissioner  proceed  to  view, survey, 
and  mark  out  said  road,  and  report  the 
practicability  of  said  road,  together  with 
tbe  distances  and  situation  of  tiie  ground, 
the  names  of  the  parties  granting  the 
right  of  way,  and  tbe  estimated  cost  of 
building  needed  bridges,  at  tbe  next  regu- 
lar term  of  this  court."  .\t  the  next  No- 
vember term,  the  connty  road  comniia- 
sioner  filed  bis  report,  showing  the  land- 
owners who  had  relinquished  the  right  of 
way  and  those  who  had  not.  Among 
those  who  had  failed  or  refused  to  relin- 
quish, he  reported  the  plaintiff,  ri.  J.  Lingo, 
and  thot  he  claimed  $100.  Thereupon  the 
count.v  court,  as  required  by  section  7799 
Rev.  St.  1S89,  (section  8,  p.  247,  Laws  lh87,) 
by  its  order  of  record,  appointed  three  dis- 
interested freeholders  toact  usa  jury,  view 
tbe  premixes,  and  assess  tbe  damages  of 
those  who  had  failed  or  refused  to  relin- 
quish the  right  of  way.  At  the  next  Feb- 
ruary term,  tbe  commissioners  thus  ap- 
pointed made  their  report,  in  which  the; 
returned  that  tbey  bad  viewed  tbe  prem- 
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ifies,  and  aaseased  the  damages  o(  eacb 
tract  nt  land  separately,  and  the  report 
aa  to  the  plaintiff  wag  as  foUowa:  "To 
H  J.  Lingo,  at  end  N.  E.  N.  E.  section  2a, 
townablp  44,  and  range  26,  no  dainaKea. ' 
Thereapon  the  court  made  the  loUowlnx 
order:  "Now,  at  tbia  day  la  taken  up  the 
report  o(  tbecoDimlseionera  beretofurn  up- 
pointed  to  aHseaa  the  damages  resulting 
to  tbe  premises  of  L.  P.  FUher,  H.  J.  Lin- 
Ko,  and  others,  by  reason  or  tlieestabliRJi- 
roent  ul  a  public  road  petitioned  for  by  A. 
J.  Dunham  et  al.,  from  which  tbe  court 
finds  thatsald  couiml%ioners  have  viewed 
the  premises  of  tbe  parties  aforesaid,  and 
have  allowed  no  damages;  and  no  objec- 
tions being  filed  to  tbe  verdict  of  said  jury, 
and  it  appearing  to  tbe  court  that  said 
proposed  road  is  of  sufficient  utility  to 
justify  opening  and  improving  the  same 
tor  public  travel,  it  is  therefore  ordered  . 
that  a  public  road  forty  feet  in  width  be 
opened,  and  run  as  follows,  [describing 
tbe  route  particularly.]"  Thecircuit  court 
granted  a  perpetual  injunction  against  the 
road  overseer,  from  which  be  appeals  io 
this  court.  The  contention  arises  as  to 
the  jurisdiction  of  the  county  court  to  or- 
der the  road  opened.  Plaintiff  in  error  in- 
sists that  the  record  of  recital  of  the  coun- 
ty court  "that  due  notice  has  been  given 
according  to  la  w, "  nothing  further  appear- 
ing, was  sufficient  in  this  collateral  pro- 
ceeding to  show  Jurisdiction  in  that  court, 
so  far  as  it  was  essential  to  show  notice, 
whereas  defendant  in  error  maintains  that 
tbe  recital  is  InsntScient. 

That  the  county  court  was  only  author- 
ized to  entertnin  the  proceeding  to  con- 
demn plaintiff's  land  tor  tbe  road,  upon 
notice  given  as  required  by  tbe  statute, 
(section  7797,)!  Is  not  to  be  questioned, 
but  it  Is  a  well-settled  principle  that,  wbere 
the  jurisdiction  of  an  inferior  conrt  de- 
pends upon  a  fact  whli-h  said  court  is  re- 
quired to  ascertain  and  settle  by  Its  de- 
cision, its  decision  is  conclusive  as  ngalnst 
a  collateral  attack.  Jackson  v.  State,  104 
Ind.  51G,  3  N.  E.  Rep.  !j63.  In  re  Grove 
Street, 61  Cal.  438;  People  v.Hagar,52  Cal. 
171;  Sbawhan  v.LoHpr,24  Iowa,2l7;  Por- 
ter v.  Purdy,  29  N.Y.  100;  Lewi8,Em.Dom. 
§  6U5;  Black.  Judgm.  $  288;  Blllotc,  Uoads 
&  8.  p.  243:  State  v.  Smith,  105  Mo.  6, 10  S. 
W.  Rep.  1052. 

The  county  court  bad  original  exclusive 
lurlsdiction  to  bear  ond  determine,  npon 
a  proper  petition  and  due  notice,  whether 
a  new  public  road  should  be  established 
over  the  route  designated  in  the  petition. 
Tbe  petition  stated  every  fact  necessary 
to  give  tho  court  jurisdiction  of  the  sul>> 
ject-matter.  Twenty  days'  notice  of  this 
application  was  required.  Tbe  statute  re- 
quired "proof  of  notice  having  been  given 
as  required."  Tbe  county  court  was  the 

'Ker.  St  1889,  S  7797,  proridea  that  notice  of 
an  intended  apphcation  for  a  new  road  or  change 
of  road  "sliall  be  given  by  printed  or  written 
handbills  put  up  in  three  or  more  public  place* 
in  such  municipal  township  or  townships,  one  of 
wliich  to  l>e  put  up  at  tbe  proposed  beginning,  and 
one  at  the  proposed  termination,  of  said  Toad,  at 
least  twenty  days  before  the  first  day  of  a  regu- 
lar term  of  the  count?  court  at  which  the  petition 
is  presented,  and  wlucb  notice  shall  apply  and  be 
Unding  on  cotpoiations  aa  well  aa  on  persona." 


tribooai  aatboriced   to   hear  and  deter> 

mine  the  sufflcieocy  of  tbe  proof.  It  was 
not  required  by  law  to  spread  on  its  rec- 
ord the  evidence  by  wbtcb  it  aaeertatned 
that  notice  bad  been  given.  It  did  And 
and  spread  on  its  record  that  "notice  bad 
been  given  according  to  law. "  Tills  was 
a  fact  In  pals,  to  be  established  by  evi- 
dence, and  its  power  to  proceed  further  in 
the  case  depended  upon  tbe  giving  or  fail- 
ure to  give  this  notice.  It  judicially  as- 
certained it  was  given,  and  we  think  that 
it  is  conclusive  as  against  a  collateral  at- 
tack. In  DnuKberty  v.  Brown,  91  Mo.  2Q. 
8  S.  W.  Rep.  210, a  case  in  all  respects  simi- 
lar to  this,  this  court  held  a  recital  that 
"due  legal  notice  had  been  given  of  the  in- 
tended application"  was  sufflcient,  and 
affirmed  tlie  judgment  nf  the  circuit  court, 
refusing  to  enjoin  tbe  overseerafrom  open- 
ing tbe  road.  The  derision  in  that  case  Is 
well  sustained  by  authority  elsewhere. 
Hendrlck  v.  Whittemore,  103  Mass.  23; 
Borden  t.  State,  11  Ark.  579;  Delaney  v. 
Qault.  80  Pa.  St.  63. 

2.  Again,  it  is  urged  that  tbe  failure  of 
tbe  commissioner  to  hare  a  conference 
with  tbe  plaintiff  is  fatal.  Tbe  record  is 
against  the  plaintiff.  It  recites  that 
"Lingo  failed  to  relinquish,  tor  the  reasua 
that  he  claims  f  100. '  This  makes  a  suffi- 
cient showing.  The  statute  only  required 
that  tbe  commissioner  should' "tatce  the- 
relinquishments  of  tbe  right  of  way  of  aU 
persons  wlio  may  give  such,  and  shall 
state  in  his  report  the  names  of  all  per- 
sons who  hHve  failed  or  refused  to  give- 
right  of  way  and  the  amount  they  de- 
mand therefor."  We  cannot  conceive  nf 
any  benefit  to  plaintiff  from  a  further  con- 
ference. He  was  reported  as  refusing  to 
relinquish  bis  right  of  way.  This  report 
secured  to  him  his  constitutional  right  to 
have  his  damages  assessed  to  him  by  a 
jury,  Tbe  cummlssloner  could  only  ac- 
cept the  right  of  way  that  was  voluntari- 
ly given.  Heconld  not  agreenpoua  jirlce, 
and  bad  no  fund  with  which  to  pay,  if  be 
had  agreed.  Tbe  record  discloses  he  did 
all  he  was  authorized  by  law  to  do. 
Laws  1887,  p.  247,  S  7;  In  re  Gardner,  41 
Mo.  A  pp.  589. 

3.  Again,  it  is  said  that  tbe  Jury  erred  In 
assessing  the  damages  by  offsetting  the 
beneHts  to  plaintiff  against  the  value  of 
his  land  taken  for  tbe  road.  It  does  nut 
appear  by  what  method  the  jury  reached 
tbe  conclusion  tbatplaintttl  was  not  dam- 
aged. Only  by  Inference  can  it  be  said 
that  they  must  have  concluded  that  there 
were  special  advantages  to  him,  and,  rea- 
soning that  his  land  must  have  had  some 
value,  offset  oneagainst  the  other.  Grant- 
ing tbey  did  this,  they  committed  no  er- 
ror in  so  doing.  This  has  been  uniformly 
ruled  since  the  decision  In  Newby  T.  Platte 
Uo.,  26  Mo.  258;  Jaclison  County  v.  Waldo, 
85  Mo.  637;  Daugherty  t.  Brown,  91  Mo. 
26,  3  S.  W.  Bep.  210.  Tbe  argument  is 
made  that,  because  tbe  act  of  1S87  omits 
tbe  provision  found  in  section  6938  of  the 
Bevislon  of  1H79,  requiring  the  jury  to  take 
Into  consideration  tbe  advantages  as  well 
as  disadvantages,  In  estinmting  damages, 
that  it  was  the  Intention  of  the  iBgislature^ 

"Rev.  St  S  7798. 
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tn  cbanice  tira  mie,  and  require  compenaa- 
tluQ  {nr  the  land,  unaffected  by  any  bene- 
tlta  that  may  accrue.  The  statute,  as 
Itaaaed  In  18K7,  requires  the  jury  to  return, 
under  oath,  the  amount  of  damaKeR  to 
<>acb  tract.  It  doen  not  Bpucity  bow  tbey 
ahall  arrive  at  that  urnonnt.  But  tbe 
role  bad  long  been  adopted  by  tbia  court 
In  condemnation  proreeillngB,  under  th* 
■tatote  perroittins  the  appropriation  of 
land  of  private  perauns  for  road,  railroad, 
and  telegraph  corpora  Mens,  that.  In  as- 
Hesning  damapT*'*)  of  the  landowner,  thejo- 
ry  Bhoald  consider  the  quantity  and  value 
of  land  taken,  and  the  damage,  it  any.  to 
the  tract  of  which  it  forniR  a  |>art,  by  rea- 
son of  the  road  running  through  it,  and 
from  the  sum  of  these  deduct  the  benefits, 
if  any,  peculiar  to  such  tract ;  that  Is  to 
say,  benefits  pecnilar  to  the  tract  Itself, 
and  not  shared  in  common  by  it  and  oth- 
er lands  in  tbe  same  neighborhood.  This 
rnle  was  adopted  under  statutes  in 
which  the  jury  or  commlasloners  were  dl- 
rt«ted  to  assess  the  damages,  witbont  tbe 
anallfying  clause,  "taking  into  conaider- 
fitlon  theadvantiigpsand  disadvantages.  * 
Gen.  St.  1866,  c.  66,  p.  352,  $  3:  McReynolds 
V.  RaUway  Co.,  (Mo.  Sup.)  19  8.  W.  Kep. 
824:  Ragan  v.  Railroad  To.,  (.Mo.  Sup.)  20 
8.  W.  Rep.  284.  We  think,  then,  that  a 
proper  construction  of  this  change  In  the 
language  of  the  statute  is  that  the  legis- 
lature simply  intended  to  establish  nnl- 
fomilty  In  the  statutes,  and  an  additional 
reason  may  bo  found  in  the  fact  that  tbe 
conatitntion  of  1S75  had  been  const med 
by  this  eonrt  as  not  nullifying  or  Impair- 
ing the  rule  laid  down  In  Newby  v.  Platte 
County.  Daugherty  v.  Urowu,  91  Mo.  26, 
H  S.  W.  Rep.  210;  Jackson  Connty  v. 
Waldo.  86  Mo.  640.  It  follows  that  the 
circuit  court  erred  in  granting  the  injunc- 
tion, and  its  Judgment  is  reverMed.aod  the 
eaose  in  remanded,  with  directions  to  dis- 
solve the  injunction  and  dismiss  tlie  bill. 

All  except  BHRKWOon.  C.  J.,  concur  in 
paragraphs  1  and  2.  Black,  Macfarlanr, 
and  Brace.  JJ.,  concur  in  paragraph  8. 
Babcl,at  and  Thomas  express  no  opinion 
on  paragraph  8.  Shekwood,  C.  J.,  dis- 
sents /o  toto. 

Barcuit,  J.  We  concur  in  the  views  of 
the  case  given  In  tbe  first  and  second  para- 
graphs of  Brother  Oantt's  Opinion ;  bnt, 
in  our  indgment.  tbe  proposition  ad- 
vanced in  tbe  third  paragraph  in  not  es- 
sential to  the  conclusion  retichfd.  The 
effect  to  lie  given  to  the  change  In  18S7,  in 
the  stntulp,  touching  tbe  asReHsinent  of 
such  damages,  in  view  of  prior  rulings 
and  divisiona  of  opinion  on  the  subject  In 
the  supreme  eonrt,  dppends  on  principles 
of  interpretation  of  the  constitution  and 
statutory  law  which  it  seems  to  uh  uunoc- 
esuary  to  discuss  at  present.  In  the  case 
nt  l>ar  the  jury  found  there  were"no  dani- 
iigeH. "  Ho  exception  was  taken  to  that. 
finding.  If  tbe  court  had  full  Jurisdiction 
in  that  proceeding,  its  judgment  on  that 
Anillng  cannot  be  reviewed  In  this  collat- 
eral action.  Since  it  was  adjudged  that 
no  damages  were  sastained,  tbe  question 
of  offsetting  beneflta  or  advantages, under 
the  law  of  1887,  does  not  arise  for  eomld- 


eratlon  In  thia  litigation.    In  onr  view,  It 
appears  preferable  to  refrain  from  expreaa- 
Ing  an  opinion  upon  it  until  it  be  actuall;^ 
necessary  to  some  Judgment. 
TaouAB,  J.,  coucnm  in  tbUk 


Statu  t.  Dubbnbbrht. 

(Supreme  Court  of  MUaouri,  Division  Jfo.  S. 
Oct.  10,  1893.) 

Raps— CBAiras  or  Vbhitb  — Comtinuaxcb  —  Jvht 
— Opinio:^  Btidescs — Conduct  of  Trial. 

1.  An  objection  that  the  cletk  of  the  cir- 
cuit court  of  tbe  conntr  where  defendant  was 
indicted  did  not,  on  a  change  of  venae,  affix  his 
official  seal  to  his  certificate  to  the  transcript 
of  the  record,  is  too  late  when  made  after  ver- 
dict. 

2.  Rev.  St  18S9,  |  4084,  nrovides  that,  "if 
any  offense  be  committed  or  diacoTered  during 
the  sitting  of  any  court  having  jurisdiction 
thereof,  after  the  grand  jnnr  attending  such 
court  shall  be  discharged,  such  court  may  in  its 
discretion,  by  an  order  to  be  entered  on  its  miu- 
tttet,  direct  tbe  sheriff  to  gammon  another  grand 
jury."  Held,  that  where  the  record  shows  that 
the  circuit  court  of  RL  county  convened  October 
22,  1888,  and  impaneled  a  grand  jury,  and  on 
the  31st  of  the  same  month  adjourned  until  the 
10th  of  December  following,  without  showing 
the  discharge  of  the  grand  jury,  bat  that  on  De- 
eemher  10th  a  special  grand  jury  was  Impaneled 
b^  an  order  of  the  court,  wliich  returned  an  in- 
dictment against  defendant,  it  will  he  presumed 
that  tlie  regular  grand  jury  had  been  discharged. 

3.  AVhere  an  application  for  a  continuance, 
made  Octol>er  14,  1881),  based  on  the  illness  of 
defendant's  attorneys,  was  refused,  but  the  trial 
was  not  begun  until  November  11,  188!i,  and 
the  record  shows  that  foor  attorneys  appeared 
for  defendant,  an  objoction  ob  account  of  such 
refusal  will  l>e  overruled. 

4.  Where  the  affidavit  in  support  of  an  ap- 
plication for  a  continuance,  on  the  ground  of  the 
absence  of  witnesses,  failed  to  aver  that  de- 
fendant believed  the  facts  he  expected  to  prove 
by  the  absent  witnesses  were  true,  it  was  fa- 
tally defective,  and  the  application  was  properly 
overruled. 

5.  Where  opportunity  was  given  defendant 
to  challenge  for  cause,  and  all  the  jurors  com- 
pnsinp  the  panel  were  nualified  to  ait,  titsted  by 
the  ordinary  criteria  laid  down  by  the  coinrt,  the 
jury  was  propei'ly  impaneled. 

6.  The  fact  that  some  at  the  men  selected 
for  the  panel  had  beard  tbe  statements  of  conn- 
sel  on  defendant's  last  apolication  for  a  contin- 
uance, which  were  of  a  character  calculated  to 
prejudice  their  minds  against  him  and  hia  de- 
fense, did  not  of  Itself  disqualify  them. 

7.  Tlie  opinions  of  witnesses  on  a  trial  for 
rape,  as  to  the  alrfiity  of  defendant  to  have  held 
prosecutrix  in  a  certain  saloon,  which  they  de- 
scribed, were  properly  excluded  from  the  jury, 
that  heing  within  the  common  knowledge  of 
mankind,  and  therefore  not  the  subject  of  ex- 
pert testimony. 

8.  A  conviction  of  rape  may  be  had  on  the 
nncorroborated  testimony  of  prosecutrix. 

9.  During  a  trial  for  rape,  a  bystander 
made  a  remark,  in  the  presence  of  the  jury,  de- 
rogatory to  defendant,  and  was  promptly  fined 
for  contempt  of  court;  and  during  the  closing 
argument  for  the  state  the  attorney  was  air 
plauded,  and  the  court  ordered  tbe  sheriff,  if  he 
Knew  them,  to  arrest  the  offending  parties,  and 
the  Rttomejr  speaking  also  denounced  the  ap- 
plause as  infamous;  and  the  court  instructed 
the  jurors  that  they  were  not  to  allow  prejudice 
to  influence  them,  hut  were-  to  arrive  at  their 
verdict  solely  by  a  consideratioc  of  the  testi- 
mony before  them.  ITcld,  that  everything  pos- 
sible had  been  done  by  the  court  and  counsel  to 
nentralize  the  effect  of  the  remarks  and  ap- 
plause of  bystanders. 
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10.  Defendant  interposed  an  objection  to 
■ome  remarlcs  made  by  two  of  the  counsel  for 
the  state  in  their  arguments  to  the  jury,  and 
the  court  told  one  of  them  to  Iseep  within  the 
record,  and  rebuked  the  other,  who  immediately 
admitted  that  he  was  wrong,  and  apoiogized  to 
the  court.  Beld,  tliat  there  was  nothing  on  the 
record  before  the  appeiiate  court  for  review. 

11.  Wher«,  on  his  motion  for  a  new  trial,  the 
defendant  61ed  several  affidavits  showing  the 
prejudice  of  some  of  the  jurors,  and  the  state 
filed  counter  affidavits  negativing  such  preju- 
dice, and  the  court  passed  upon  the  issue  tbns 
raised,  its  finding  will  not  be  disturbed,  where 
it  does  not  appear  that  the  court  abused  its  dis- 
cretion. 

12.  An  affidavit  of  a  juror  as  to  the  manner 
of  reaching  a  verdict  wifl  not  be  considered  for 
the  purpose  of  impeaching  the  verdict. 

13.  Leave  to  file  an  ampnded  motion  for  o 
new  trial  after  the  expiration  of  the  four  days 
allowed  by  law  for  filmg  such  motions,  on  the 
ground  of  improper  interference  of  one  of  the 
state's  attorneys  in  summoning  talesmen  to 
serve  on  the  jury,  was  properly  refused.  State 
T.  Brooks,  6  S.  W.  Rep.  »7,  330,  92  Mo.  5i2, 
followed. 

Appeal  from  circuit  court,  Audrain  coau- 
ty :  E.  M.  HroHES,  Judge. 

R.  L.  DuBenberry  waa  convicted  ot  rape, 
and  appeals.    Affirmed. 

The  other  facta  appear  in  the  tollowing 
statement  by  Thomas,  J.: 

The  detendant  appeals  from  a  sentence 
by  the  circuit  court  of  Andrtiln  county  .to 
Imprisonment  In  the  penitentiary  tor  a 
term  ol  35  years,  for  rape.  Ah  Is  usual  in 
cases  ot  this  character,  the  principal  wit- 
nesses were  the  proHecntrix  and  the  de- 
fendant. The  story  told  by  the  prosecu- 
trix, Bettle  Sira,  Is,  in  substance,  as  fol- 
lows: Her  home  was  in  Tazewell  county, 
Va.  On  the  2d  day  ot  November,  ISSS.ehe, 
being  then  a  little  over  16  years  old,  and 
still  wearin^i;  short  dresses,  lett  home  to 
viHit  Home  relatives  llvlnt;  in  Benton  City, 
Audrain  county.  Mo.  She  arrived  in  St. 
Louis  on  the  4th,  and  took  a  train  on  the 
Wabash  Railway  on  the  evening  of  that 
day,  RolnR  west.  On  presentation  ot  her 
ticket,  the  conductor  inrormed  her  that 
the  train  she  was  on  did  not  stop  at  Ben- 
ton City,  and  that  she  would  have  to  net 
off  nt'tbe  next  station,  and  take  a  train 
Koiog  east;  that  sb«  cuuld  get  oft  at  Mex- 
ico or  Montgomery  City.  The  defendant 
approached  her  while  on  the  train.  In- 
quired her  name,  where  she  was  from,  and 
where  she  was  going.  She  told  him,  and 
then  he  told  her  he  lived  at  Montogmery 
City,  and  would  see  ner  to  the  hotel  where 
lie  boarded.  Getting  ott  the  train  at  Mont- 
gomery City,  the  defendant  toolc  her  into 
a  room,  and  locked  the  door.  She  sup- 
posed It  was  an  hotel,  bnt,  upon  inquiry, 
she  found  she  was  in  a  saloon  kept  by  de- 
fendant as  bartender.  He  lit  the  lamp, 
but  turned  It  down  low.  She  begged  him 
to  take  her  to  an  hotel.  She  cried  and 
hallooed, and  betook  hold  other, and  told 
her  If  she  wanted  to  get  out  alive  she  had 
better  not  make  any  noise,  and  put  bis 
band  over  ber  mouth.  By  the  exhibition 
of  a  knife  and  pistol,  and  by  threats  put- 
ting her  in  fear,  he  forced  her  to  submit  to 
sexual  intercourse  with  him  twice.  He 
stripped  her  and  himself  of  all  their  clothes 
except  undergarments,  and  then  forced 
ber  onto  a  ouilt  or  blanket  on  the  floor, 
where  be  baci  theiutereourse  with  ber.    She 


straggled  all  she  could,  ur  all  she  dared 
to.  tie  kept  ber  in  the  saloon  till  about 
6  o'clock  in  the  inorolug.  when  be  took 
ber  a  part  of  the  way,  pointed  ont  the 
hotel,  and  lett  her.  Mr.  Rom  bean,  the 
keeper  of  the  hotel,  showed  lier  a  room. 
She  did  not  sleep,  however,  and  went  tu 
breakfast  about  7  o'clock.  When  she  Bn- 
Isbed  breakfast  she  asked  Mrs.  Rombean 
to  go  to  her  room;  that  she  wanted  to 
talk  to  her.  The  girl  went  first,  and  in 
a  short  time  Mrs.  Rombean  went  to  her 
room,  followed  by  Mr.  Rombean,  and  she 
then  and  there  told  what  had  occurred  at 
the  saloon.  Just  before  she  left  the  saloon 
defendant  made  her  promise  not  to  tell 
any  one  about  the  affair.  She  told  him 
she  could  not  remember  bis  name,  and  he 
then  wrote  his  name  down, and  gave  it  to 
ner,  and  this  was  produced  at  the  trial. 
Mr.  Rombean  testified  that  when  she  came 
to  the  hotel  her  eyes  were  very  red,  and 
her  face  looked  like  she  had  been  crying, 
and  she  seemed  nervous  and  excited. 
When  he  went  to  her  room  after  breakfast 
she  was  crying  and  wringing  ber  hands, 
and  walking  the  floor.  She  told  him  what 
was  the  matter.  Mrs.  Rombean  testlfled 
that  she  flrst  saw  the  girl  at  the  break- 
fast table,  and  she  looked  like  she  had 
been  crying,  and  her  face  was  swollen  and 
puffed  up,  and  she  seemed  nervouH  and 
broken  down.  When  she  reached  her 
room,  she  heard  ber  walking  the  floor, 
and  she  came  out  In  the  hall,  and  was 
crying,  and,  being  asked,  she  told  what 
was  the  matter.  The  witness  exam- 
ined the  girl,  and  found  her  undercloth- 
ing "all  fall  of  blood,"  there  being  a 
splotch  on  her  chemise  larger  than  ber 
hand,  caused  by  pure  blood,  and  not  men- 
struation. The  girl's  father  testified  that 
she  was  born  October  9, 1S72,  and  conse- 
quently waiJ  a  little  over  16  years  old  on 
November  4,  18^8.  She  was  corroborated 
as  to  ber  age  by  other  witnesses.  The 
prosecuting  attorney  was  sent  for,  and  he 
prepared  the  papers  for  a  warrant  tor  do- 
fendant  that  same  day,  Monday,  Novem- 
ber 5th.  The  girl  went  to  Benton  City, 
and  about  10  days  afterwards  sbe  was 
taken  back  to  Mimtgomery  City,  where 
several  doctors  exaiclned  her,  and  found 
a  laceration  in  the  vagina  which  was  then 
in  the  process  ot  healing.  The  morning 
the  girl  flrst  went  to  the  hotel  In  Mont- 
gomery Cit.v  was  Monday,  and  on  the  nest 
Saturday  defendant  was  arrested  in  Kan- 
sas City  upon  a  charge  of  ravishing  her, 
and  when  arrested  the  sheriff  testified  that 
he  asked  him  to  let  him  go,  and  nobody 
would  know  it,  and  that  he  would  do  all 
he  could  for  bim.  He  also  told  the  sheriff, 
so  the  sheriff  testified,  that  he  hoarded  the 
train  at  Montgomery  City,  on  the  oppo- 
site side  from  the  depot,  and  that  he  knew 
the  marshal  was  after  him;  He  also  said 
that,  if  the  sheriff  had  been  a  day  later, 
lie  would  have  been  In  Washington  Terri- 
tory or  somewhere  out  west. 

The  defendant,  in  his  testimony,  corrob- 
orated the  prosecutrix  in  regard  to  her  de- 
sire to  go  to  Benton  City,  and  her  inability 
to  do  so  on  account  of  being  on  the  wrong 
train.  He  got  into  conversation  with  her 
on  the  train,  and  she  asked  him  where  he 
lived,  and  what  business  be  was  engaged  in. 


Digitized  by 


Google 


Mo.) 


STATE  9.  DUSJSNBEKKY. 


i(5» 


He  told  her  he  llred  io  Montgoniery  City, 
Mnd  kept  a  aaloon  there.  Hbe  nuked  bim  It 
there  waa  a  hotel  there,  and  be  replied 
there  was  one  near  the  depot  where  be 
boarded,  and  It  waa  a  good  place  to  8top 
at.  She  told  him  she  had  the  toothache, 
and  wanted  to  know  If  he  would  Ket  her 
■ome  whisky  for  It  when  they  reached 
Montgomery  City ^and  heaa'd  he  would. 
They  got  off  at  Montgoniery  City,  and  he 
poluted  ODt  Rombeau'a  Hotel,  and  told 
her  aba  coald  go  there,  and  then  ehe  aaked 
him  It  he  wan  not  iiruInK  to  get  that  whisky 
tor  her;  asked  how  far  It  was  to  the 
•aloon.  He  told  her  It  wan  two  blocks. 
and  she  said  she  would  ko  with  him  there 
It  be  said  so.  Retold  her,  it  she  wanted 
to  walk  down  there  rnr  It,  he  woald  Klve 
her  the  whisky.  They  went  Into  the 
saloon,  and  be  lit  the  lamp.  She  walked 
rixht  In  behind  the  counter,  and  set  out 
the  bottles  and  glflssej  }ust  like  a  man. 
She  put  whisky  In  her  month  and  spit  It 
out.  She  stood  at  the  connter  80,  40,  or  60 
minutes  talking  to  him,  and  showing  bIm 
some  books  and  pictures  she  hud.  Upon 
inquiry  by  her,  he  told  her  a  train,  going 
eaMt,  would  be  along  In  an  hour  or  two, 
and  ahe  said  she  preferred,  while  waiting 
tor  the  train,  to  stay  there,  to  going  to  the 
hotel :  and  asked  him  to  lock  the  door  and 
turn  down  the  lump,  as  somebody,  seeing 
the  light,  might  want  to  come  In.  He 
locked  the  door  then, and  turned  the  lamp 
down  low.  He  got  her  a  chair,  and  then 
sat  down  in  another  chair  himaelf,  so  he 
could  Bleep  a  little.  She  set  her  basket  she 
had  with  her  in  the  chair  provided  lor  her, 
and  went  and  sat  down  in  bla  lap,  where 
she  remained  about  20  rainntes,  when  he 
suggested  sexual  Interconrse,  to  whicli  she 
assented.  She  took  off  a  part  of  her  cloth- 
ing, and'  be  took  off  a  part  of  his,  and 
they  laid  down  on  a  rng  or  quilt,  and  he 
bad  Intercourse  with  her  twice.  He  then 
went  to  sleep.  When  the  train  came  along 
Blie  wakeil  him,  and  they  got  np  and 
dressed.  She  then  told  him  she  was  a 
entter  and  fitter,  and  asked  him  about 
the  probability  ot  her  getting  work  In 
Montgomery  t^lty.  He  told  her  how  large 
that  city  was,  and  gave  her  the  name<if 
a  lady  to  whom  she  could  apply  In  regard 
to  business.  Sheasked  him  If  hecould  not 
get  her  a  room,  with  a  lock  to  It,  so  he 
could  sleep  with  her.  He  told  her  he  could 
not  do  that,  as  be  was  a  married  man, 
and  it  might  be  found  out.  She  asked  him 
not  to  recognize  her  at  the  hotel,  for  the 
landlord  might  "catch  on.  and  put  her 
out."  She  wanted  bim  to  write  to  her,  If 
he  found  any  place  for  ber,  and  at  her  re- 
quest be  wrote  his  name  on  a  piece  of  pa- 
per, and  gave  it  to  her,  or  he  gave  her  bis 
name  and  she  wrote  it  down ;  he  could 
not  tell  exactly  which.  They  then  went 
out  ot  the  saloon,  it  being  near  5  o'clock, 
and,  as  they  were  proceeding  to  the  hotel, 
sbesuggested  that  he  might  t>e  recoKuIzed, 
and  that  be  bad  better  go  back.  He 
adopted  the  suggestion.  He  boarded  at 
the  Kombean  Hotel,  eo  I  took  breakfast 
and  dinner  there  that  day,  but  did  not  see 
the  girl.  About  1 :30  o'clock  that  day  Mr. 
Ferguson,  who  owned  the  saloon  In  qnes- 
tlon.  Informed  defendant  that  the  girl  had 
made  a  charge  of  rape  against  bim,  which 


waa  a  very  serious  one;  that  next  day 
was  election  day,  and  It  might  be  hard  to 
tell  what  the  people  would  do  if  It  got 
out;  and  that  It  would  be  t>etter  for  bim 
toleave.  Ferguson  Informed  him  that  this 
advice  came  from  the  prosecuting  attor- 
ney, and  the  latter  had  promised  to  hold 
up  the  warrant  till  he  could  get  away. 
The  defendant  replied  that  be  did  not 
want  to  leave,  that  he  was  innocent,  and 
people  might  think  him  guilty  if  be  left. 
but,  being  nrgied, he  concluded  to  keep  out 
of  the  way  for  awhile.  He  immediately 
left  the  saloon,  and  bid  In  the  second  story 
of  Ferguson's  beer  and  ice  honse,  where  he 
remained  till  the  arrival  of  the  night  train 
going  west,  which  be  boarded  from  the  side 
opposite  the  depot,  and  went  to  Kansas 
city,  where  he  was  arrested.  He  also  tes- 
tified that  helntended  to  retnriiln  10  days, 
and  did  not  tell  the  sheriff  to  let  him  go. 
but  simply  to  let  him  return  alone;  that 
be  di«i|lke<l  to  return  In  the  custody  of  an 
officer;  and  that  be  did  not  say  to  the 
sheriff  that  If  the  latter  had  been  a  day 
later  he  would  bare  been  in  Washington 
Territory,  or  somewhere  out  west;  but 
he  did  say  that, if  he  wanted  to  get  away, 
he  conld  have  been  in  Washington  Terri- 
tory or  Denver,  or  something  like  that,  as 
he  bnd  a  week  the  start.  Defendant  de- 
nied having  a  pistol  or  knifeat  thesaioon, 
or  that  he  used  any  threats  of  violence  to- 
wards the  prosecutrix  while  In  the  saloon. 
He  said  there  was  probably  a  pistol  in  the 
saloon,  but  It  was  locked  in  a  drawer, 
and  be  did  not  have  the  key.  Mr.  Fergu- 
son corroborated  defendant's  statement 
in  regard  to  his  advice  to  leave,  and  the 
prosecuting  attorney  admitted  telling  Mr. 
Ferguson  that  Monday  that  the  girl  made 
a  very  serious  charge  against  defendant, 
and  it  might  be  well  enough  for  him  to 
get  out  of  the  way,  as  next  day  was  elec- 
tion day,  and  it  was  hard  to  tell  what  the 
people  would  do,  If  the  matter  got  out; 
bnt  be  denied  that  he  agreed  to  withhold 
the  warrant  till  hecould  get  away,  bnt, 
on  the  contrary,  prepared  the  papers  that 
day,  and  sent  tbem  to  Rombean  to  be 
given  to  the  Justice.  Defendant  introduced 
the  depositions  of  witnesses  showing  that 
the  reputation  of  the  prosecutrix  tor  chas- 
tity was  not  good  in  Tazewell  county, 
Va.,  and  the  state  introduced  witnesses 
who  testitied  her  reputation  was  good. 
He  also  proved  his  reputation  was  good. 
The  defendant  also  introduced  evidence 
tending  to  show  that  the  prosei-ntrix  was 
from  IS  to  22  years.  The  record  Is  ver.y 
voluminous,  and  there  Is  a  great  mass  of 
other  evidence,  the  details  of  which  we  do 
not  deem  It  necessary  to  set  out.  Sulfire 
It  to  say  that,  on  some  collateral  Issues, 
the  prosecutrix  and  defendant  were  both 
corroborated  and  contradicted.  Other 
proceedings  and  facts  necessary  to  an  nn- 
derstaiiding  of  the  questions  decided  will 
appear  In  the  opinion. 

J.  U.  Harnett,  for  appellant.  John  M. 
Wood,  Atty.  Oen.,  and  J.  M.  Barker,  tor 
the  State. 

Tbomas,  J.  Defendant  assigns  28  errors 
for  a  reversal  of  the  judgment,  bnt  we  do 
not  d«!em  mnny  of  tbem  Important,  and 
we  will  notice  such  only  as  were  pressed 
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In  the  oral  argumeat,  and  such  as  we  re- 
gard entitled  to  special  mention  and  con- 
eideratlon. 

1.  Ttie  defendant  waa  Indicted  in  Munt- 
gomery  county,  and  on  his  application  tbe 
▼enne  was  changed  to  Aadraia  county, 
where  be  wan  tried  and  convicted.  The 
clerk  of  the  circuit  court  of  tbe  former 
county,  though  having  an  ufflcial  seal, 
failed  to  attach  it  in  bit)  certificate  to  tbe 
transcript  of  tbe  record,  which  he  trans- 
mitted to  the  circuit  court  of  the  latter 
county;  but  at  thn  point  In  the  certificate 
where  the  seal  aaually  appears  he  made 
a  scroll,  and  wnite  tbe  word  "seal."  Tbe 
defendant  interposed  no  objection  to  tbe 
authentication  of  the  transcript  until 
after  the  verdict,  when,  In  his  motion  in  ar- 
rest uf  judgment,  he  urged  that,  by  reason 
of  tlie  lack  of  the  offlclul  seal  to  the  certifi- 
cate, the  circuit  court  of  Audrain  county 
acquired  no  jurisdiction  of  the  case.  This 
pOMition  cannot  be  maintained.  It  is  the 
order  granting  the  change  of  venue  that 
confers  jurisdiction  on  the  court  to  which 
the  case  is  sent.  In  Gllstrap  v.  Felts,  50 
Mo.  Inc.  cit.  4.31,  it  is  said  that  "  the  juris- 
diction does  not  depend  upon  whether  the 
trial  is  had  upon  the  original  papers  or 
upon  copies,  hut  upon  the  order  of  change 
and  the  presence  of  the  parties ;"  and  again 
In  Henderson  v.  Henderson, 55  Mo.  loc.cit. 
&44,  this  court  remarked  that  "the  juris- 
diction was  conferred  by  tbe  order  of  the 
court  changing  the  venue,  and  tbeflliug 
of  the  papers  In  the  court  to  which  the 
venue  has  been  changed  was  only  one  ol 
the  necessary  steps  to  be  taken  in  the  prog- 
ress of  thecaiiso. "  If  defendant  had  de> 
Mired  tn  take  advantage  of  any  defect  in 
the  authentication  of  the  record,  it  was 
his  plain  duty  to  hav^  called  the  attention 
of  the  court  to  It,  In  the  proper  manner, 
before  trial.  "The  fact  the  transcript  was 
not  dnl.v  certlHed,"  says  this  court  in 
State  v.  Haws,  98  Mo.loc.  cit.  194,  11  S.  W. 
Rep.  574, and  12  S.  W. Rep.  126, "did  not  de- 
prive the  Osark  court  of  the  power  to 
make  an  order  Id  the  cause.  •  •  *  The 
court  to  which  a  cause  Is  removed  by 
change  of  venue, and  in  which  a  transcript 
isflled,  may  allow  the  transcript  to  be  with- 
drawn for  thii  purpose  of  having  tbe  same 
perfected  as  to  the  clerk's  certificHtes  or 
the  seal  of  the  court  added. "  iiucb  objec- 
tion as  Is  here  arged  is  clearly  a  matter  of 
mere  exception,  and  comes  too  late  after 
verdict.  State  v. Noeninger,  (Mo.  Sup.)  18 
S.  W.  Rep.  990,  and  rases  above  cited.  Be- 
sides that,  section  4115.  Rev.  St.  1889,  pro- 
vides, totera/fa,  that  no  judgment  on  an  ln< 
dictinent  shall  be  arrested  for  "any  delect 
orl.'sperlection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the 
defendant  on  the  merits."  It  certainl.v 
cannot  be  maintained  that  the  lack  of  an 
impression  of  a  metal  seal  on  the  paper 
containing  the  certiflca te  affected,  orconld 
affect,  the  substantial  rlglits  of  the  de- 
fendant on  the  merits.  The  objection 
comes  too  late,  and  the  motion  in  arrest 
was  therefore  properly  overruled. 

2.  The  defendant  assigns  for  error  the 
finding  ol  tbe  Indictment  by  a  special 
grand  jnry.  In  the  absence  of  any  order  lu 
the  record  showing  thedlseharge  of  thereg- 
nlar  jary.    Tbe  record  in  this  court  shows 


that  the  circuit  court  of  Montgonieiy 
eonnty  conrened  in  regular  seasioa  on  tbe 
22d  day  of  October,  1888,  when  a  grand  iviy 
was  impaneled ;  and  on  tlie  Slat  day  at 
that  month  conrt  adjourned  to  the  lOtb 
day  of  December  following,  without  sbow* 
lug  the  discbarge  of  tbe  grand  Jury.  Oa 
December  lOtb  a  special  grand  jury  wa» 
Impaneled,  by  an  order  of  the  court  en- 
tered In  Its  minutes,  wbfch  returned  tbe  In- 
dictment in  this  case.  Section  4084,  Rev. 
St.  1889,  provides  that  "If  any  offense  be 
committed  or  discovered  during  the  sit- 
ting of  any  court  having  jurisdietlou  tbere- 
of,  after  tbe  grand  jury  attending  such 
court  8h«ll  be  discharged, such  court  may. 
In  Its  discretion,  by  an  order  to  he  entered 
on  its  minutes,  direct  tbesheritt  tosam- 
mon  another  grand  jury."  The  alleged 
offense  in  this  case  was  committed,  it  com- 
mitted at  ail,  in  November,  1H8X,  betw(>en 
the  adjournment  of  tbe  court  In  October 
and  Its  convening  in  Uecerober,  and  was 
therefore  committed  during  the  sitting  of 
theconrt,  wltliin  the  meaning  of  tbe  above 
section;  and, in  theabsence  of  anyttiinig  in 
the  record  to  tbe  contrary,  we  must  pre- 
sume th9  conditions  authorising  the  im- 
paneling of  a  F.peciai  grand  jnry  existed. 
It  would  be  a  most  violent  presumption  to 
hold  that  the  court  orgunlced  a  special 
grand  jury  when  tbe  regular  pand  bad  not 
been  discharged. 

3.  It  is  contended  that  theconrt  errsd  in 
overruling  defendant's  application  for  • 
continuance  made  October  14,  1889.  Tbte 
application  was  based  on  the  sickneaa  of 
his  attorneys.  The  trial  was  not  liegun 
till  November  11,  1889,  and  the  record 
shows  that  four  attorneys  appeared  for 
tbe  defendant,  and  made  a  must  admi- 
rable and  exhaustive  defense,  and  among 
them  we  find  the  nameof  one  of  the  attor- 
neys who  was  sick  in  October,  and  tbe 
name  of  an  ex-Judge  of  the  circuit  court. 
We  do  not  think  dnfendant  suffered  for 
lack  of  counsel,  and  this  point  isoverruled. 

4.  The  defendant  assigns  for  error  tbe 
overruling  of  bis  motion  for  acontinunnce 
made  November  llth.  Tbe  indictment 
was  returned  December  11, 1888,  and  tbe 
trial  set  for  the  third  Monday  of  January, 
1889.  On  January  17, 18^9, in  vncutlon.the 
change  of  venue  was  awarded.  On  Feb- 
ruary 6, 1880,  the  circuit  court  of  Audrain 
county  continued  tbe  cause  to  the  June 
term.  On  June  lltb  the  cause  was  eontln- 
aed,  on  application  of  defendant,  on  ac- 
count of  the  absence  of  witnesses,  to  tbe 
second  Monday  of  Angust.  On  August 
12th  the  defendant  applied  foracontlno- 
ance  on  account  of  the  absence  of  wit- 
nesses, which  Was  overruled,  and  tbe  cause 
set  down  for  trial  on  August  2(ith,  and  on 
that  da.y  the  cause  was,  on  application  of 
defendant,  continued  to  tbe  October  term 
on  account  of  the  absence  of  witness 
es;  at  which  time  he  made  his  appllca- 
tlnn  for  a  continuance  on  account  ol  tlie 
sickness  of  his  attorneys,  ns  heretofore 
stated;  and  then  came  the  overruling  of 
the  application,  November  11th.  which  is 
now  assigned  for  error.  Tbe  affidavit  ia 
support  of  this  application  won  fatally  de- 
fective In  falling  to  aver  that  deteodaat 
believed  tbe  (acts  he  expected  to  prove  by 
the  absent  witnesses  were  true, aa required 
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by  Becttoo  4181.  Sev.  St.  lS89i  Two  of  the 
luuat  important  wltnesHes  alleged  to  have 
been  absent  afterwards  appeared,  unci 
testified  at  the  trial;  the  depoHltlon  of  an- 
other was  read;  and  no  sort  of  diligence 
was  shown  to  obtain  the  attendaune  uf 
the  other  wltDesn.  whose  testimony  de- 
fendant now  complains  he  was  deprived 
of  by  the  action  of  the  court.  After  all 
the  continuances  granted,  and  the  indnl- 
Kencee  shown  lilm  by  the  court,  he  alleged 
that  he  had  caused  subpoena  for  this  wlt- 
ni>e8  to  be  Issued  about  10  days  prior  to 
his  application  for  another  continuance, 
without  showing,  or  attempting  to  show, 
wby  be  bad  taken  no  steps  sooner,  either 
to  obtain  bts  attendance  or  take  bis  dep> 
osltton.  Tbe  grunting  of  continuance  Is 
largely  in  the  discretion  of  the  trial  court, 
and  we  think  this  application  was  very 
properly  retnsed. 

5.  The  court  committed  no  error  in  tbe 
impaneling  of  the  jury  to  try  the  case. 
Ample  iippurtanity  was  given  defendant 
for  making  bis  challenges  for  cause,  and  all 
tbe  jurors  composing  the  panel  of  40  were 
quHllfied  to  sit,  tested  by  tbe  criteria  laid 
down  by  this  conrt  in  many  cases. 

6.  Defendant  moved  to  quash  the  panel 
of  40  qualified  jurors,  on  the  grouud  that 
30  of  them  bad  beard  tbe  statements  of 
counsel  on  his  last  application  for  a  con- 
tinuance, which  were  of  a  character  calca- 
lated  to  prejudice  tbeir  minds  against  him 
and  bts  defense.  Tbe  conrt  committed  no 
error  in  overruling  this  motion.  The  fact 
that  some  of  the  men  selected  and  placed 
on  tbe  panel  had  beard  statements  in  re- 
gard to  defendant's  efforts  to  delay  the 
case  did  not  disqualify  them  perse.  They 
were  ail  examined  ou  their  voir  dire  after- 
wards, and  that  was  tbe  time  to  -deter- 
mine tbeIr  qoallfications,  wblcb  the  conrt 
did. 

7.  Defendant  complains  ot  the  action  of 
the  court  In  refusing  to  allow  some  of 
bis  witnesses  to  give  their  opinion  iis  to 
whether  defendant  could  have  taken  hold 
ot  tbe  prosecutrix  and  held  her  in  the  sa- 
loon In  tbe  manner  testified  by  her.  The 
witnesses  were  permitted,  however,  to 
des<:rihe  to  the  jury  the  exact  locus  iu  quo, 
and  we  think  tbe  court  properly  refused 
to  let  them  express  their  opinion  as  to 
what  defendant  could  or  coald  not  have 
done.  That  was  a  question  for  the  jury. 
What  itt  within  tbe  common  knowledge  of 
mankind  is  not  the  proper  subject  of  ex- 
pert testimony.  Whart.  Crim.  Ev.  (8th 
Ed.)  §4U."k 

8.  Tbe  instructions  giren  by  the  conrt 
on  Its  own  motion,  and  at  tbe  instance  of 
tbe  state  and  defendant,  very  fairly  put 
the  case,  with  all  its  issues,  to  the  jury. 
What  was  correct  in  the  Instructions  re- 
fused was  embraced  in  those  given.  The 
instruction  given,  which  told  tbe  jury  that 
the  state  had  no  right,  in  a  criminal  case, 
to  take  and  read  depositions,  might  have 
been  very  well  omitted;  but  it  declared 
the  law  correctly,  and  we  do  not  see  liow 
it  could  have  prejudiced  defendant.  State 
T.  Talbott,  73  Mo.  847;  State  v.  Emery,  76 
Mo.  3&I.  Tbe  court  properly  refused  the 
Instruction  praysd  lor  by  defendiint,  to 
the eBect  that  the  Jury  could  not  convict 
him  on   tbe  testimony  ot  tbe  prosecutrix 
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alone,  but  that.  In  order  to  convict,  they 
must  believe  from  the  evidence  that  tlie 
testimony  was  "not  only  reasonable  and 
true,  but  must  further  find  that  she  bad- 
been  corroborated  by  some  reliable  wit*- 
ness  In  this  case,  bearing  upon  the  materi- 
al facts  of  the  case."  This  Instruction  l» 
objectionable  in  form  and  principle.  It 
is  not  true  tbat  a  party  cannot  be  con- 
victed ou  the  uncorroborated  testimony 
of  the  prosecutrix.  Her  testimony  is  ttr 
be  weighed  like  that  ofany  other  witness,, 
"and  the  Jury  are  to  believe  her  or  not,  or 
otherwise  allow  such  weight  to  her  testi- 
mony,as  their  judgments,  In  the  particular 
Instance  aud  circumstances,  dictate." 
2Bl8h.Crlm.  Proc.§»(53;  Kelly,  Crlm.L,aw, 
§5US'.  See.  also,  opinion  in  State  v.  Wilcox,. 
2*)  S.  W.  Rep.  814,  filed  at  the  same  time 
this  is,  where  the  same  question  was  ruled 
tbe  same  way. 

9.  During  the  progress  of  the  trial,  a 
bj'stauder  made  a  remark,  in  the  presence' 
of  tbe  Jury,  derogatory  to  defendant,  and 
the  court  promptly  fined  him  for  con- 
tempt; and  during  the  closing  argnment 
of  Mr.  Dryden  forthe  state  there  was  man- 
ifestation ot  applause,  whereupon  tbe 
conrt  ordered  the  sheriff  to  arrest  tlie 
offending  parties.  It  be  knew  who  they 
were,  and  Mr.  Dryden  also  denounced  th» 
applause  as  lutamons.  Tbecourt, it  Keems- 
to  ns,  performed  its  duty  fully.  But,  be- 
sides this,  tbe  Jurors  were  Instructed  "that 
tbey  ought  to  determine  this  case  solely 
from  tbe  evidence  adduced  In  tbe  case; 
and,  in  arriving  at  a  concluslt>n  as  to 
whether  the  defendant  Is  guilty  or  inno- 
cent of  the  offense  charged  in  the  indict- 
ment, tbey  should  not  suffer  their  mlnd» 
to  be  Influeuced  by  the  prejudice  wbici* 
men  naturally  entertain  against  tbe  of- 
fense charged,  but,  before  tbey  can  find 
tbe  defendant  guilty,  tbeir  minds  should 
be  convinced  beyond  a  reasonable  doubt, 
solely  by  the  testimony  In  the  case. "  W« 
cannot  perceive  how  the  court  and  coun- 
sel could  have  done  more  to  neutralize  the 
effect,  it  any,  of  the  remarks  and  applause 
of  tliD  bystanders. 

10.  The  defendant  Interposed  an  objec- 
tion to  some  remarks  made  by  two  ol  the 
counsel  for  tbe  state  In  their  argument» 
to  the  Jury.  The  court  told  one  of  the  at- 
torneys to  keep  within  the  record,  and  re- 
buked the  other,  and  tbelatterinimediato- 
ly  apologlxed  to  the  conrt  and  Jury,  and^ 
stated  that  be  was  wrong.  The  record' 
nowhere  shows  that  defeniant  saved  ex- 
ceptions at  tbe  time  to  these  remarks  or 
the  action  of  the  court  thereon.  "The 
rule  in  criminal  cases,  in  regard  to  mat- 
ters of  mere  exception,  is  precisely  thn 
same  as  in  civil."  And  there  having  been 
no  exception  saved,  there  isnothlngin  tbis- 
record  calling  tor  review.  State  t.  Mc- 
Donald, 86  Mo.  53d;  section  4121,  Rev.  St. 
1889;  State  v.  Stevenson,  93  Mo.  91,5  S.  W, 
Bep.  S06.  According  to  the  anthorltles, 
an  objection  without  exception  is  not 
enough.  It  la  nothing  but  fair  to  the 
court  and  the  attorneys  tbat  both  should 
be  distinctly  informed  at  the  time  whatex- 
ceptlons  are  Intended  to  lie  relied  on  for 
new  trial,  so  that  the  error,  If  any,  can 
be  at  once  corrected.  Therein  no  question 
giving  this  court  more  trouble  than  that 
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we  are  now  conaiderins.  In  the  heat  of 
«xteiuporaneous  debate,  attorneyH  may 
day,  and  often  do  say,  tliinKH  tliey  soon 
rPKreC,  and  that  oufzbt  not  tu  have  been 
tiaid,  and  no  one  who  has  not  had  ezperl- 
«nce  at  nisi  prlits  knows  the  delicate  posi- 
tion the  trial  \a(\qvi  occupleH  in  deterniiu- 
in^  at  opce  what  in  in  the  Htrict  line  of  le- 
gitimate argument;  and,  If  hlH  pouitlun  iti 
a  delicate  one,  how  much  more  ilifficalt 
and  delicate  la  oara.  NotwithHtandingno 
exceptions  were  taken  at  the  time,  we 
have,  however,  carefully  examined  the  re- 
marks of  the  attorneys  aa  net  out  in  the 
aflidavits  taken,  in  connection  with  what 
the  judge  Haid,  and  we  do  not  discover  iu 
them  any  tiling  which  would  justify  us  in 
revei-Hiiig  the  judgment.  The  remarks, 
though  florid  and  fall  of  invective,  p«r- 
tuiueil  to  the  issues  ol  fact  presented  by 
the  evidence.  There  were  six  speeches 
made  to  the  jury,  and  we  have  only  a  few 
liiieri  before  US,  taken  from  their  context; 
and,  in  the  very  nature  of  things,  tlie  tri- 
al judge,  who  heard  uli  that  was  said,  and 
the  connection  in  which  it  was  said.  Is 
more  competent  to  determine  the  effect 
than  we  are,  and  we  are  not  disposed  to 
interfere  with  his  rulings   in  that  respect. 

11.  In  his  motion  for  new  trial,  the  de- 
fendant filed  several  affidavits  showing 
prejudice  of  some  of  the  Jurors,  and  the 
state  tiled  counter  affidavits  negativing 
such  prejudice.  The  court  passed  on  the 
issue  thus  raised,  and  it  la  not  our  prov- 
ince to  interfere,  it  not  appearing  that  the 
court  abused  its  discretion.  State  v. 
Gonce,87  Mo.B27;  State  v.Oook,84  Mo.  40. 

Vi.  And  thecourt  properly  retuse<l  tocon- 
sider  the  affidavit  of  one  of  the  jurors  in 
regard  to  how  a  verdict  was  reached.  A 
Juror  will  not  be  permitted  to  impeach  his 
verdict  in  that  way.  State  v.  McNamara. 
100  Mo.  100. 18  S.  W.  Bep  93S ;  State  v.  Rush, 
95  Mo.  ia»,  8  8.  W.  Rep.  221. 

18.  The  defendant  asked  leave  to  file  an 
amended  motion  for  new  trial  after  the  ex- 
piration of  the  tour  days  allowed  by  law 
for  filing  such  motions,  setting  up  the  im- 
proper  Interference  of  one  of  the  state's  at- 
torneys In  summoning  talesmen  to  serve 
on  the  Jury,  which  thecourt  refused.  The 
court  did  right.  State  v.  Brooks,  92  Mo. 
M2,  6  S.  W.  Rep.  2.^7.  330. 

14.  And,  finally,  the  defendant  coo  tends 
that,  conceding  that  no  single  point  he 
presents,  being  taken  alone,  would  justify 
a  reversal  of  the  judgment, yet,  taking  the 
whole  conduct  of  the  trial  as  shown  by 
the  record.  It  appears  that  he  did  not  have 
a  lair  trial.  The  punishment  Inflicted  on 
defendant  being  severe,  we  have  given  this 
proposition  due  consideration,  and  it 
-seems  to  us  the  trial  was  fair  in  all  par- 
ticulars. The  defendant  took  a  change  of 
venue.  He  by  one  means  and  other  con- 
tinued the  casefrom  mouth  to  month  from 
June  to  November,  1HS9.  He  made  an  affi- 
davit charging  the  sheriff  with  prejudice, 
and  had  him  deposed,  and  the  coroner 
substituted;  and  tbetrial.  which  was  ably 
conducted  on  both  sides,  lasted  from  the 
11th  to  the  20th  day  of  November.  1KS9. 
Thecnse  was  then  continued  on  motion  for 
new  trial,  and  It  was  not  overruled,  and 
defendant  sentenced,  till  the  17th  of  Feb- 
ruary. 1890.    Thus  It  appears  the  defend- 


ant invoked  in  his  behalf  every  right  the 
law  guarantied  him,  and  the  court  pro- 
ceeded with  great  deliberation,  becoming 
the  gravlt.y  of  thecrfnie  charged.  The  rec- 
ord before  us  contains  over  800  pages  in 
typewriting,  and  shows  that  every  inch  of 
s;round  was  contested.  The  issue  of  guilt 
or  innocence  was  plainly  and  fairly  put  to 
the  Jury  by  the  instructions.  The  testi- 
mony of  the  prosecutrix,  If  she  is  to  be  be- 
lieved, made  out  a  most  revolting  case  of 
rape,  it  is  true  she  did  not  show  that 
"utmost  resistance"  which  has  been  re- 
quired in  some  ciiHes,  but  those  cases  were 
where  rape  was  claimed  to  have  been  com- 
mitted by  force  alone.  The  "utmost  re- 
sistance" doctrine  does  not  apply  where 
the  woman  la  put  in  fear  of  personal  vio- 
lence, and  her  will  thus  overcome.'or  where 
Intercourse  Is  had  with  her  by  fraud,  as 
by  peraonating  her  husbund,  or  where  she 
is  insensible  from  intoxlcntion  or  drugs, 
etc.  "Aconsont  induced  by  fear  of  per- 
sonal violence  is  not  consent;  and  though 
a  man  lay  no  hands  ou  a  woman,  yet  if, 
by  an  array  of  physical  force,  he  so  over- 
powers her  mind  that  she  does  not  resist, 
he  is  guilty  of  rape  by  having  unlawful 
Intercourse."  Bish.  Crim.  Law,  i7th  Ed.) 
§  1125.  "Consent,  however  reluctant,  if  free, 
negatives  rape;  but  wliere  the  woman  is 
Insensible  through  fright,  or  where  she 
ceases  resistance  through  fear  of  death  or 
other  great  harm,  (such  fear  being  gauged 
by  her  own  capacity,)  the  consummated 
act  Is  rape. "  Whart.  Crim.  Law,  (9tb  Ed.) 
S  657.  It  was  peculiarly  the  province  of 
the  jury  to  determine  the  weight  to  be 
given  the  respective  stories  advanced  by 
the  prosecntrix  and  the  defendant,  and 
they  have  seen  proper  to  believe  her  in- 
stead of  him,  and  we  do  not  see  how  thi>y 
could  have  very  well  done  otherwise.  Her 
story  is  decidedly  the  most  probable  of 
the  two.  He,  aocordlug  to  his  story,  was 
entirely  too  passivp,  and  the  prosecutrix 
too  much  like  a  strumpet  of  tlie  most  pro- 
nounced  type.  Her  prompt  report  of  tbe 
crime  In  two  hours  after  she  left  the  sa- 
loon, and  the  circumstances  nnder  whicb 
it  was  made,  her  physical  condition,  and 
the  state  of  mental  agitation  she  was  in, 
strongly  corroborate  her  statement  and 
contradict  ^Is.  The  punishment  Is  not  too 
severe  for  the  crime  tbe  Jury  found  was 
committed.  The  prosecutrix  was  a  little 
over  IB  years  old,  a  mere  child,  a  tbonsand 
miles  from  father  and  mother  and  home, 
a  stranger  In  a  strange  land,  and  the  treat- 
ment the  jury  roust  havefound  she  received 
in  that  saloon  deserves  condign  punish- 
ment. The  jury  fixed  that  punishment  nt 
imprisonment  in  the  penitentiary  for  36 
years,  and  we  cannot  say  that  that  is  ex- 
cessive. Believing  that  defendant  had  a 
fair  trial,  and  thi't  no  substantial  error 
was  committed,  the  Judgment  Is  affirmtid. 
All  concur. 


TTlriob  v.  City  of  St.  Loun  et  a.1. 
(Supreme  Court  of  Mlatourl.    Nov.  14, 1893.) 

MUNIOrPAL    COIIPORATIOXS  —  TOHT*  or  OKFtCBRS. 

In  an  action  af^inst  a  city  for  personal 
injuries,  it  appeared  that  plaintiff  had  been  com- 
mitted to  the  workhouse  in  satisfaction  of  a  fino 
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Imposed  for  TioIatinK  <me  of  defendant's  ordi- 
nancps,  (St.  Louis  City  Charter,  art.  3,  5  26, 
nar.  10.)  and  that  while  at  work  he  wn«  liiclied 
by  a  mule  which  the  superintendent  of  the  work- 
house hail  ordered  him  to  harness,  whereby  ho 
received  the  Injuries  complained  of.  Held,  that 
defendant  was  not  liable  for  such  injuries, 
though  the  auperiutendcnt  knew  tiiat  the  mule 
was  Ticious,  since  ilefenilant,  in  maintaininK  the 
workhouse  and  committing  offenders  in  gatisf ac- 
tion of  fines  imposed,  was  exercising  its  gOT- 
ernmental  functions.     Black,  J.,  dissenting. 

In  bane.  Error  to  St.  Louie  circuit 
court. 

Action  tor  damages  by  Adolph  C.  Ulrlch 
against  the  city  ot  At.  Louis  and  others. 
Judgment  for  detendants.  Plaintiff  brings 
error.    Attlrmed. 

C.  P.  A  J.  I).  Johnson  and  J.  S.  Laurie, 
for  plaintiff  in  error.  W.  C.  Mar&Jmll,  for 
defendants  in  error. 

Thomas,  J.  Sherwood.  C.  J.,  made  a 
Btatement  and  Ueliverfd  the  opinion  of  di- 
vision No.  1  of  this  court  in  this  case,  as 
follows: 

"Action  for  damages  tor  injuries  received 
by  plaintiff  while  he  was  Imprisoned  and 
employed  in  the  worlchouse,  in  satisfac- 
tion ot  a  fine  imposed  for  the  infraction 
of  a  city  ordinance.  The  petition  is  as 
follows:  'Plaintiff  states  that  the  city 
of  St.  Louis,  defendant  herein,  is,  and  was 
at  the  dates  hereinafter  mentioned,  a 
municipal  corporation;    that  ontlieday 

of  —  plaintiff    was  arraigned  before 

the  police  court  of  the  city  for  breach  of 
city  ordinance,  and  fined  in  the  sum  of 
$ ;  that  in  pursuance  of  said  judg- 
ment and  fine,  and  in  order  to  collect  and 
realise  the  amoant  thereof  by  his  serv- 
lesand  labor  in  behalf  of  the  city,  said 
city,  by  its  agents,  thereupon  at  onqe  de- 
livered and  committed  plaintiff  to  Its 
workhouse,  an  establishment  which  it 
was  HUthorlaed  by  law  to  maiutain ;  that 
defendants  Joseph  Oeller  and  John  Bun- 
Kertner  were  superintendents  of  said 
workhouse,  and  were  the  agents  or  em- 
ployes of  said  city;  that  by  the  terms  of 
his  sentence  pltilntitf  was  required  to 
serve  the  city  45  days  in  said  workhouse, 
and  to  do  and  perform  such  service  and 
labor  aa  was  required  of  him ;  that,  while 
so  confined  and  employed,  be  was  ordered 
and  directed  by  detendants  to  hitch  to  a 
vehicle  a  certain  pair  of  mnlea,  and  was 
required  to  obey,  and,  while  attempting 
so  to  do,  he  was,  without  fault  of  his, 
violently  kicked  in  the  breast  by  one  ot 
said  mules,  whereby  three  of  bis  ribs  were 
broken,  and  be  was  occasioned  great 
pain  and  anguish,  and  Is  disabled  tor  life. 
Plaintiff  states  that  said  mule  was  of  a 
vicious  and  dangerons  disposition,  wholly 
onflt  for  use,  and  unmanageable,  so  that 
it  ^vas  dangerous  to  approach  or  attempt 
to  handle  the  same;  that  said  animal  was 
owned  by  the  city  ot  St.  Louis,  and  had 
for  a  long  time  been  employed  by  it;  and 
that  said  city,  and  its  agents  and  sofierin- 
tendentB  likewise,  well  knew  the  danger* 
ous  character  ot  said  animal,  as  afore* 
said,  and  that  it  was  consequently  unsafe 
to  attempt  to  use  It  for  any  purpose. 
Plaintiff  states  that,  by  reason  of  the 
premises,  he  has  sustained  damages  in 
tlM  sum  ot  twenty  thousand  dollars,  for 


which  be  prays  Judgment  and  tor  costs.* 
The  defendants  demurred  generally,  and 
were  successful  In  so  doing,  and, the  plain- 
tiff falling  to  plead  further,  final  Judgment 
was  Klven  on  the  demurrer,  and  plaintiff 
brings  error. 

"  By  paragraph  10,  g  26,  art.  3,  of  the 
charter  of  the  city  of  St.  Louis,  the  mayor 
and  municipal  ussemhly  are  given  power 
'  to  impose,  collect,  and  enforce  fines,  for- 
feitures, and  penalties  for  the  breach  ot 
any  city  ordinance.  Any  offender  who 
shall  neglect  or  refuse  to  pay  any  fine, 
penalty,  and  cost  that  may  have  been 
Imposed  upon  him  or  her  shall  bo  com- 
mitted to  the  workhouse,  or,  In  case  of 
women,  in  such  place  as  for  them  may 
be  provided,  until  such  fine,  penalty,  and 
costs  be  fully  paid:  provided,  that  no 
such  imprisonment  shall  exceed  six 
months  for  nny  one  offense.  12very  per- 
son so  committed  to  the  workhonse,  or 
such  other  place,  aforesaid,  shall  be  re- 
quired to  work  for  the  city  at  such  labor 
as  his  or  her  health  and  strength  will  per- 
mit, within  or  without  said  workhouse 
or  other  place,  not  exceeding  ten  hours 
each  working  day;  and  for  such  work 
the  person  so  employed  shall  be  allowed, 
exclusive  ot  his  or  her  board,  fifty  cents 
per  day  for  each  day's  work,  on  account 
of  said  fine  and  costs.'  Under  this  char- ' 
ter  provision  of  the  defendant  city,  there 
can  be  no  doubt  of  Its  power  to  enforce 
Its  ordinances  by  imprisonment,  and  this 
Is  true,  notwithstanding  that  such  ordi- 
nances are  not  strictly  penal.  Whenever 
the  law  confers  a  right  or  power,  It  gives 
the  enforcement  of  that  right  or  power 
as  an  incident;  everything  necessary  to 
making  that  power  or  right  effectual,  or 
requisite  to  obtain  the  end,  is  Implied. 
Parker  v.AVay.lS  N.  H.  46;  I  Kent.Comm. 
464*  Moulton  v.  Reld,  54  Ala.  820;  9  Bac. 
Abr.  219,  220;  People  v.  Eddy,  57  Barb. 
593.  The  origin  and  reason  ot  such  power 
are  given  in  a  standard  work  on  Munic- 
ipal Corpora  tions,  the  learned  author  ex- 
pressing himself  on  this  subject  tlina: 
'Since  an  ordinance  or  by-law  without  a 
penalty'  would  be  nugatory,  muncipal  cor- 
porations have  an  Implied  power  to  pro> 
vide  for  their  enforcement  by  reasonable 
and  proper  fines  against  those  who  break 
tbem.  So  the  right  to  make  by-laws 
gives  to  the  corporation,  without  any 
express  grant  of  power,  the  Incidental 
right  to  enforce  tbem  by  reasonable  pe- 
cuniary penalties.  What  is  reasonable  de- 
pends upon  the  nature  of  the  offense  and 
the  circumstances.'  Dill.  Mun.  Corp.  8 
388.  'In  this  country  it  Is  not  nnusual 
to  provide,  in  the  organic  act  of  municipal 
corporations,  that,  If  fines  for  violation 
of  by-law  or  ordinances  are  not  paid,  the 
offender  may  be  committed  to  prison  for 
a  limited  period ;  and  In  respect  to  some 
offenses,  public  in  their  character,  the 
power  to  imprison  in  the  first  instance  is 
often  conferred.' etc.  Id.  {853.  The  rule 
ot  law  Is  well  settled  In  this  state  that  a 
municipal  corporation  Is  not  answerable 
in  damages  for  the  negligent  acts  of  its 
officers  In  the  execution  of  such  powers 
as  are  conferred  on  the  corporation  or  Its 
officers  for  the  public  good.  Mnrtangh  v. 
aty  of  St.  Louis,  44  Mo.  479;  Haonon  v. 
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St.  LouIb  Co.,  82  Mo.  313:  ArrostronR  v. 
Clt.v  of  Brunswick.  79  Mo.  319 :  Kiley  v.  City 
ol  Kansas,  87  Mo.  103;  Carrlnston  v.  City 
of  St.  L,oui8,  89  Mo.  208,  1  S.  W.  Rep.  240; 
Keatine  v. City  of  KaiiHa8,84  Mo. 415.  See, 
also,  aectiun  9654,  2  Dill.  Man.  Corp.  (4tb 
Ed.)  Tbe  same  author  says:  'The  police 
regulations  ol  a  city  are  not  made  and 
enforced  in  tbe  Interest  of  the  city  in  Its 
corporate  capacity,  but  io  the  interest  ot 
the  public.  A  city  is  not  liable,  therefore, 
for  the  acts  ot  its  officers  in  attempttne 
to  enforce  such  regulations,  (Caiwell  v. 
City  of  Boone,  51  Iowa,  687.  2  N.  W.  Rep. 
614  ;  Odell  v.  Schroeder,  58  III.  353;  Ogg  t. 
Lansing,  35  Iowa,  195;  Prather  t.  Lexing- 
ton, 18  B.  Men.  659;  Elliot  v.  Philadei- 
phla,  75  Pa.  St.  847;  McKay  v.  Buffalo.  74 
N.  Y.  619.  carelessly  wounding  plaintiff,) 
nor  will  it  lie  liable  by  ratifying  torts 
of  police  officers.'  Id.  §  976,  p.  1197,  note 
1.  The  city  defendant,  in  conducting  its 
'workboope,  cannot  be  regarded  as  doing 
so  as  a  means  of  profit  or  private  munic- 
ipal gain  or  revenue.  It  la  obvloud  be- 
yond question  that  the  workhouse  in  this 
case  wan  erected  and  conducted  (or  the 
public  good,  and  impilRonment  therein 
was  only  tbe  legitimate  exercise  ot  suit- 
able police  regulations,  such  as  tbe  city 
undoubtedly  bad  the  power  to  enact." 

Tbe  principles  announced  and  tbe  con- 
clusion reached  in  this  opinion  are  sound 
and  correct,  and  we  approve  both;  but 
we  will  add  a  few  additional  observa- 
tions, because  of  some  doubts  that  have 
been  expreHsed  In  relation  thereto.  Plain- 
tiff's attorneys  have  cited  Monlton  v.  In- 
babitantH  of  Scarborough,  71  Me.  267; 
Netf  V.  Inhabitants,  148  Mass.  487,  20  N.  E. 
Rep.  Ill ;  Toledo  v.  Cone,  41  Ohio  St.  149; 
and  Lewis'  Adm'r  v.  City  of  Raleigh,  77 
N.  C.  229, — and  iuBlet  tbHt  they  are  In  con- 
flict with  tbe  foregoing  opinion,  and  that 
they  support  the  doctrine  that  a  city 
or  town  Is  liable  in  damages  for  the  neft- 
ligence  of  its  servants  and  ofiicerH  under 
circumstances  similar  In  principle  to  the 
onein  hand.  In  the  .Monlton  Casetheques- 
tlon  arose  on  demurrer  to  plaintiff's  peti- 
tion, which  alleged  that  defendant,  the 
town  of  Scarborough,  owned  a  ram  of 
vicious  disposition,  and  accustomed  to 
attack  and  butt  persons,  all  of  which  was 
known  to  defendant,  and  which  defend- 
ant carelessly  and  negligently  allowed  tn 
ran  at  large,  to  the  danger  ot  tbe  citizens 
of  tbe  state,  and  that  tbe  ram  went 
upon  the  premises  where  plaintiff  was, 
and  where  she  had  a  right  to  be,  and 
injured  her.  We  may  Infer  from  tbe  opin- 
ion of  the  supreme  court  of  Maine  in  tb« 
case,  though  it  uowliero  so  appears  in 
the  statement,  that  defendant  owned  and 
maintained  a  farm  for  the  support  of  the 
poor,  on  wlilch  it  raised  cattle,  horsen, 
swine,  and  sheep.  Tbe  court,  after  stat- 
ing that  It  is  not,  by  statute,  the  doty  of 
a  town  to  own  and  carry  on  a  farm  on 
wlilch  to  keep  and  support  the  poor,  bnt 
that  it  may  lawfully  do  so  If  it  see  fit, 
says:  "If  It  does  so.  it  is  not  done  in  the 
performance  of  a  put>lic  duty  enjoined  up- 
on it  by  law,  but  as  a  voluntary  corpo- 
rate act.  •  •  •  For  all  matters  con- 
aected  with  the  management  of  the  farm 
bY  its  agents  and  servants,  for  tbe  prop- 


erly keepiug  and  restraining  of  all  do- 
mestic animals  kept  by  it  by  its  authority, 
for  purposes  ot  profit,  It  undoubtedb'  rests 
under  the  same  liability  as  persons." 

In  the  Netf  Case  the  town  of  Wellnsby 
owned  a  farm  and  maintained  an  alms- 
houHe  thereon,  and  it  was  held  liable  for 
an  injury  caused  to  a  third  person  by  the 
negligence  of  its  employes  on  such  farm, 
ou  the  ground  that  it  carried  on  a  busi- 
ness for  its  private  benefit.  Tbe  court, 
after  laving  down  the  general  rule  of  non- 
liability of  a  town  for  tbe  negligence  of  it« 
agents  and  servants  in  the  performance 
of  a  public  duty  imposed  bylaw,  says: 
"Whether  this  rule  shunid  be  held  to  ap- 
ply to  tbe  use  of  a  farm  for  no  other  par- 
pose  than  the  support  of  paupers  who  are 
a  charge  upon  the  town  it  is  unnecessary 
to  decide;  for  the  jury  have  found  that 
paupers  whose  support  was  chargeable 
IO  another  town,  and  to  the  common- 
wealtb,  were  boarded  for  pay  upon  tbe  de- 
fendant's farm,  and  that  persons  em- 
ployed to  work  on  the  highway  were  also 
boarded  there,  and  that  horses  were  kept 
there  principally  for  use  in  repairing  tbe 
highways."  In  tbe  Cone  Case  an  (em- 
ploye, while  employed  in  improving  a 
vault  in  a  cemetery  owned  by  the  city  of 
Toledo,  was  injured  by  the  negligence  of 
the  superintendent  of  such  cemetery, 
whose  orders  and  directions  the  employs 
was  required  to  obey.  Tbe  supreme  conrt 
of  Ohio  held  tbe  city  liable  upon  the 
ground  that  "  the  cemetery  and  vault  were 
a  source  of  benefit  and  advantage  to  the 
corporation,  and  involved  thesa  me  respon- 
sibility for  their  unsafe  and  improper  man- 
agement which  pecuniary  and  proprietary 
Interests  entail  upon  natural  persons." 
In  the  North  Carolina  case  it  was  held 
that  it  was  tbe  duty  of  a  city,  under  tbe 
constitution  and  laws  of  that  state,  to 
provide  prl8'>ns,  to  secure  the  health  and 
comfort  of  those  confined  therein,  and 
that  a  city  Is  liable  for  injuries  caused  by 
noxious  air  In  an  anveutllated  guard- 
house, in  which  tbe  injured  party  bad 
been  imprisoned  by  a  policeman  for  the 
violation  of  a  city  ordinance.  Tbe  sa- 
preme  court  of  that  state  put  Its  ruling 
upon  the  distinct  ground  that  tbe  act 
complained  of  was  the  city's  act,  the 
guardhouse,  the  violated  ordinance,  and 
the  officer  ail  being  the  city's.  The  ques- 
tion is  summarily  disposed  of.  without 
argument  or  citation  ot  authority. 
Whether  that  ruling  can  be  sustained  up- 
on its  peculiar  facts  we  will  not  at  this 
time  undertake  to  say,  but  if  it  is  intended 
to  announce  tbe  doctrine  that  a  munici- 
pality is  liable  in  damages  for  the  negli- 
gence of  its  ufflcers  in  tbe  performance  of 
governmental  functions  delegated  to  It 
by  tbe  state,  unless  liability  is  created  hy 
statute,  we  think  It  is  not  only  not  In  line 
with  the  reasoning  end  grounds  ot  deci- 
sion In  the  other  cases  above  cited,  bnt  is 
also  in  conflict  with  tbe  general  current 
ot  authority,  whetber  of  adjndged  cases 
or  of  text  writers,  and  we  cannot  give  it 
onr  sanction. 

In  Curran  v.  Boston,  161  Mass.  505.  24  N. 
E.  Rep.  781,  plaintilf  alleged  that  he  was 
an  inmate  of  the  workhouse  or  bouse  of 
industry  belonging  to  tbe  city  ot  Boston. 
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baring  been  convicted  of  the  mlBdemean- 
or  of  not  BopportlDK  his  family,  and  hav- 
iDg  been  lesally  eentenced  to  conQnement 
there;  that  he  waa  Injured  while  enKased 
In  anloadioK  coal;  that  he  waa  In  the  ex- 
erciae  uf  due  care,  and  that  the  ufficera 
anil  servaota  employed  In  this  inatitutlou 
were  uegllgent;  and  he  contended,  aa  the 
plalntlR  here  contends,  that  the  city  waa 
liable  becauae  it  had  embarked  in  an  en- 
terprlae,  partly  commercial,  from  which 
It  received  a  partial  remuneration  (or  its 
expenditures,  out  of  a  special  class  In  the 
community,  so  that  the  entire  expense  of 
condurtinK  the  workhouse  is  not  met  by 
taxation.  The  lower  court  ruled  that 
plaintiff  could  not  maintain  hia  action, 
and  on  appeal  to  the  supreme  judicial 
court  ot  Massachusetts  this  ruliuK  was 
aflSrmed,  the  court  saylne:  "By  the  stat- 
ute an  tborlzinK  the  erection  and  mainte- 
nauce  of  a  workhouse  by  a  city,  a  mode  of 
performing  a  strictly  public  duty  is  pro- 
vided which  cannot  be  ot  any  peculiar  ad- 
vauta^e  to  the  cities  or  towns  utilizing 
them.  No  sncb  case  Is  presented  aa  exists 
where  a  city  acts  as  an  agency  to  carry 
on  an  enterprise  to  some  extent  commer- 
cial in  Its  character,  for  the  purpose  of  fur- 
nishing convenieiiues  and  benefits  to  such 
an  choose  to  pay  for  them. "  And  again, 
aa  late  as  April,  1891,  thla  same  court.  In 
Howard  v.  Worcester,  27  N.  E.  Hep.  11. de- 
cided that  "negligence  in  blasting  rock  for 
the  construction  of  a  schnulhuuse,  the 
work  being  purely  lor  the  benefit  of  the 
public,  cannot  create  any  liability  against 
a  city,  unless  by  forceof  some  statute;  "the 
court  distingulBhtng  between  that  case 
and  cases  where  cities  had  been  held  liable 
"for  injuries  caused  by  or  in  the  course  of 
construction  of  roads  and  bridges,  by 
blasting  rocks,  setting  back  water,"  etc. 
In  Brown's  Adm'r  v.  Town  of  Guyan- 
dotte,  12  S.  E.  Rep.  707,  the  supreme  zourt 
of  West  Virginia  held  that  "a  town  is  not 
liable  for  damages  for  the  death  of  a  per- 
son, caused  by  the  burning  of  its  jail  while 
such  person  was  contincd  therein  by  town 
autliority.fora  violation  of  Its  ordinances, 
though  such  fire  was  attributable  to  the 
n  rongful  act  or  negligence  of  the  otficers 
or  agents  of  the  town  ;"  citing  with  ap- 
proval the  case  of  Murtaugh  v.  St.  Louis, 
44  Mo.  479,  where  our  c<iurt  held  thiit  a 
city  Ir  not  liable  to  a  nonpaying  patleut 
at  its  hospital  for  injuries  resulting  from 
the  negligence  or  misfeasance  of  the  offl- 
cera  and  servants  of  the  Institution.  To 
the  same  effect  in  principle  are  Gillespie  y. 
Lincoln,  (Neb.)  32  N.  W.  Rep.  811.  and 
Dodge  V.  Qranger.  (R.  I.)  24  Atl.  Rep.  100. 
"To  the  extent  local  or  special  organisa- 
tions exercise  governmental  powers  they 
are,  as  it  were,  departments  of  state.  As 
such.  In  the  absence  of  any  statute  to  the 
contrary,  they  have  the  privilege  and  Im- 
munity of  the  state.  They  partake  of  the 
state's  prerogative  ot  sovereignty.  In  that 
they  are  exempt  frr>m  private  prosecution 
tor  the  consequences  of  their  exercising  or 
neglecting  to  exercise  the  governmental 
power  they  possess.  To  the  extent  that 
they  exercise  such  powers,  their  duties  are 
regarded  as  due  to  the  public,  not  to  In- 
dividuals. Their  officers  are  not  servants 
of  tbe  corporation,  but  of   the  'greater 


public,'  the  state.  Xo  relation  of  agency 
existing  between  the  corporation  and  its 
olflcers  with  respect  to  the  dischnrge  ot 
these  public,  governmental  duties, the  cor- 
poration is  not  responsible  lor  tbe  acts  or 
omissions  ot  its  oflicers.  This  Is  nothing 
more  than  an  application  and  proper  ex- 
tension ot  the  rule  that  the  state  Is  not 
liable  tor  the  misfeasance  of  Its  officers. " 
Shear.  &  H.  Neg.  §  253.  In  this  case  the 
city  of  St.  Louis  WMS  simply  In  tbe  exer- 
cise ot  its  public,  governmental  functions 
delegated  to  It  by  tbe  state,  from  the  time 
tbe  first  arrest  was  made  until  the  injury 
occurred, In  enforclnglts  ordinances  enact- 
ed to  preserve  the  peace,  safety,  and  good 
order  of  society,  and  it  Is  no  more  liable 
for  the  negligence  of  Its  officers  in  this  re- 
spect than  tbe  state  would  be  liable  for 
the  negligence  ot  its  highest  oflicers  in  the 
performance  of  the  same  class  of  duties. 
Tbe  judgment  will  be  affirmed. 

Sherwood, C.  J.,  and  Brack,  Gantt,  and 
Macfari.anr,  JJ.,  concur.  Black,  J.,  dis- 
sents, and  Barclay,  J.,  expresses  no  opin- 
ion. 


Wilson  t.  Polk  County. 
(Supreme  CottrC  tf  Missouri.    Nov.  14, 1893.) 

CoSSTITtTTIOXAI,  LAW— IHPAIBIXO  OBLIOATIO!*  Or 
CONTKACTB  — ACTIOM  BT  TBDSTES— 80rVIOlCRCT 
or  PBTITION. 

1.  Act  Jan.  11,  1860,  (Charter  of  the  La- 
clede &  Ft  Scott  Railroad  Company,)  |  14, 
made  it  lawful  for  the  county  coart  of  any  coun- 
ty to  subscribe  for  stock  of  said  company.  Act 
March  'JA,  1861,  I  2,  withdrew  the  power  of  the 
county  court  to  subscribe  for  stock  of  any  rail- 
road company  without  first  submittiuj<  the  ques- 
tion to  a  vote  of  tbe  people.  Hrlil.  that  the  lat- 
ter act  does  not  violate  the  iuhihltioa  of  Const. 
IT.  S.  art.  1,  §  10,  asainst  "impairing  the  obli- 
gation of  contracts,'  where  the  provision*  of 
the  former  act  were  not  acted  on  prior  to  tbe 
passage  of  the  latter. 

2.  One  cannot  maintalD  an  action  as  "trus- 
tee" witliout  alleging  facts  showing  himself  to 
be  such. 

3.  In  an  action  on  a  Jadgnient  by  the  a»- 
sisnee  thereof,  where  the  compiaiut  alleges  that 
"before  this  suit  was  commenced  said  judgment 
was  duly  assigned  for  value  to  plaintiff,  who 
now  owns  the  same,"  it  siitliciotitly  shows  that 
the  owner  assigned  it  to  plaiutiff. 

In  biinc.  Error  to  circuit  court.  Polk 
county. 

Action  by  A.  D.  Wilson  against  tbe  coun- 
ty of  Polk.  Defendant  had  Judgment  on 
demurrer,  and  plaintiff  brings  error.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Oa.ntt,  J. : 

This  action  was  commenced  and  made 
returnable  to  the  April  term,  18.S0,  of  the 
circuit  court  of  Polk  county.  Omitting 
the  caption,  tbe  petition  Is  as  follows: 
"  Plaintiff  states  that  defendant  is,  and  at 
all  times  hereinafter  mentioned  was,  a 
county  of  the  state  of  Missouri,  and  that 
the  Laclede  &  Ft.  Scott  Railroad  Company 
was  a  corporation  duly  organized  under 
and  by  virtue  of  an  act  of  the  general  as- 
sembly ot  the  state  of  Missouri,  approved 
January  11, 1K60. entitled  'An  act  to  incor- 
porate the  Laclede  &  Ft.  Scott  Railroad 
Company ;'  that  afterwards  said  corpora- 
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tlon  accepted  the  provlaionB  o(  sold  act, 
and  urbanized  and  did  btiBiness  under  and 
by  Tirtue  of  said  act,  and  afterwards, 
due  pmceedlnKs  in  that  tiehalf  being  had, 
the  nameuf  said  corporation  was  ctianged 
tn  the  St.  Louis  &  Western  Railroad  Com- 
pany. Plaintiff  further  etatea  that  after 
said  corporation  organised  and  did 
buaineaa   as   aforesaid   and   accepted  said 

act,  to  wit,  on   the day  of ,  A. 

D.  1871,  the  county  court  of .  defendant, 
Polk  county,  at  a  regular  seasion  of  said 
court,  due  proceedlnKs  In  that  behalf  be- 
ing first  had,  did  mal<e  and  enter  of  rec- 
ord order  to  subacrlbe  for,  and  did  by  its 
acts  and  order  then  and  there  duly  sub- 
scribe  for,  two  thousand  five  hundred 
shares  of  the  capital  stocic  of  said  the 
Laclede  &  Ft.  Scott  Railroad  Company, 
which  subscription  was  then  duly  accept- 
ed by  said  company,  and  did  afterwards, 
by  an  order  duly  made,  appoint  an  agent 
to  repiesent  said  county  as  to  said  shares 
of  stock  so  subscribed  for  by  said  county, 
and  for  69ld  county  to  vote  said  shares  of 
Btocli  at  all  meetings  of  the  stockholders 
of  said  corporation ;  allot  which  orders 
appear  of  record  nn  the  records  of  said 
court,  to  which  reference  is  hereby  made. 
PlaintlH  further  stateo  that  no  vote  of  the 
people  orcltizens  of  said  county  was  tal(en 
on  the  question  of  the  making  of  said  sub- 
scription by  said  ':ount,v  to  the  capital 
stock  of  said  corpo.atioa  under  the  provi- 
sions of  the  act  of  t.he  greneral  assembly 
of  the  state  of  Miasou'*!,  approved  March 
23, 1861,  entitled  'An  act  supplemental  to 
an  act  entitled  "An  act  to  authorize  the 
formation  of  railroad  as&cciatlons,  and  to 
regnlate  the  same, "approved  OecemberlS, 
1855,'  because  the  said  act  herein  first  men- 
tioned, entitled  '  An  act  to  incorporate  the 
Laclede  &  Ft.  Scott  Railroad  Company,' 
was  a  contract  between  the  state  of  Mis- 
souri and  the  said  the  Laclede  ft  Ft.  Scott 
Railroad  Company,  and  by  virtue  of  the 
provisions  of  section  10  of  article  1  of  the 
constitution  of  the  United  States  of  Amer- 
ica was  not  affected  or  Impaired  In  any  re- 
spect by  the  provisions  of  said  act  ap- 
proved March  23,1861;  and  that  In  and  by 
section  14  of  said  act  entitled 'An  act  to 
Incorporate  the  Laclede  &  Ft.  Scott  Rail- 
road Company'  it  la  provided  that  'it 
shall  be  lawful  for  any  county  court  of  any 
county  In  this  state  to  subscribe  to  the 
"stock  of  said  company,"  meaning  said 
the  Laclede  &  Ft.  Scot  t  Railroad  Company, 
and  may  appoint  an  agent  to  represent 
the  county,  vote  for  It,' meaning  thereby 
to  vote  said  shares  of  stock  at  all  meetings 
of  stockholders  of  said  corporation,  'and 
to  receive  its  dividends,'  meanlnt;  any  div- 
idends which  said  corpora  tlon  might  de- 
clare on  said  shares  subscribed  for  by  said 
county  or  to  be  subscribed  for  by  it. 
Plaintiff  further  states  that  afterwards 
said  county,  defendant  herein,  by  Its  duly- 
authorized  agent  above  mentioned,  ap- 
pointed as  above  stated,  voted  said  two 
thousand  Ave  hundred  shares  of  stock  sub- 
scribed for  by  it,  as  aforesaid,  at  various 
meetings  of  the  stockholders  of  said  cor- 
poration ;  but  It  did  not  pay  for  said 
shares  tn  whole  or  in  part,  and  did  not 
Issue  any  bonds  or  obligations  forthe  pay- 
went  thereof,  in   whole  or  In  part;  and 


said  county,  defendant  herein,  la  now  the 
holder  and  owner  of  said  two  thousand 
five  hundred  shares  of  said  stock,  and  the 
amount  thereof,  to  wit,  two  hundred  and 
fifty  thousand  dollars,  is  now  due  by  sal<l 
county,  and  is  wholly  nnpaid.  Plaintiff 
furtherstates  that  the  said  subscription  of 
defendant  herein  to  the  capital  stock  of 
said  the  Laclede  &  Ft.  Scott  Railroad 
Company  was  duly  accepted  by  said  com- 
pany at  the  time  it  was  made,  and  that 
all  the  stock  of  said  corporation,  tieing 
the  entire  amount  authorized  by  its  said 
act  of  incorporation,  was  duly  issund  long 
prior  to  the  dissolution  aforesaid  of  said 
corporation.  Plaintiff  farther  states  that 
all  the  stock  of  said  Laclede  &  Ft.  Scott 
Railroad  Company,  save  about  Ave  hun- 
dred shares,  is  held  by  counties  not  with- 
in the  jurisdiction  of  this  court,  and  by 
Insolvent  nonresidents  of  this  state. 
Pluintitf  further  states  that  the  St.  Louis 
&  Western  Railroad  Company  did,  on  or 
about  July  1, 1884,  become  insolvent,  and 
cease  to  do  business,  or  to  use  its  proper- 
ty or  franchises,  and  became  and  was  dis- 
solved, and  has  now  no  property  to  pay 
any  of  its  debts.  That  on  October  15, 1«87, 
one  Hngh  Loonan  recovered  Judgment 
j  against  said  the  St.  Louis  &  Western  Rail- 
road Company  for  S15,221.90,  with  inter- 
est, in  the  circuit  court  of  the  city  of  St. 
Louis,  which  judgment  is  In  full  force  and 
effect,  and  is  wholly  unpaid.  That  execu- 
tion was  duly  Issued  thereon,  and  returned 
nnsatlsSed,  and  that  before  this  suit  was 
commenced  said  judgment  was  duly  as- 
signed for  value  to  plaintiff,  who  now 
owns  the  same,  and  is  the  holder  thereof. 
That  pinlntitf,  as  trustee,  helds  and  owns 
a  certain  bond  dated  December  2,  1879. 
whereby  the  said  Laclede  &  Ft.  Scott 
Railroad  Company,  for  value  received, 
promised  to  pay  to  Michael  Kinealy  or 
order,  three  years  after  date,  $10,000,  with 
Interest,  on  which  $11,000,  with  interest, 
isdueand  unpaid.  Plaintiff  furtherstates 
thaton  Janaarj'15,1889,in  thecircuit  court 
of  the  city  of  St.  Louis,  Louis  A.  McGlnnis, 
to  the  use  of  Mrs.  Sarah  J.  Kinealy,  recov- 
ered Judgmoiit  aeainst  said  the  St.  Lonls 
&  Western  Railroad  Company  for  $13,260.- 
40,  with  Interest,  which  Judgment  Is  now 
in  full  force  and  effect,  and  wholly  unpaid, 
and  is  now  held  by  plaintiff  as  trustee; 
and  that  said  Judgment  appears  of  record 
In  said  circuit  court  of  the  city  of  St.  Louis. 
Wherefore  plaintiff  prays  Judgment  for  the 
said  sum  of  two  hundred  and  fifty  thou- 
sand dollars,  or  so  much  as  will  be  noces- 
8Rr3'  to  pay  said  debts;  the  said  Judgment 
obtained  by  uaid  Luonan  to  be  paid  in  full 
before  any  of  the  other  above-mentioned 
debts  of  Bald  corporation." 

At  the  return  term,  defendant  filed  the 
following  demurrer:  "Ctimes  now  the  de- 
fendant In  the  above-entitled  cause,  and 
demurs  to  the  petition  of  plalritllT  for  the 
following  grounds  of  objection,  to  wit: 
(1)  Said  petition  does  not  state  factssuffl- 
cient  to  cons  titute  a  cauMe  of  action  against 
the  defendant.  (2)  Said  petition  alleges 
that  the  subscription  to  the  capital  stock . 
of  the  Laclede  &  Ft.  Scott  Railroad  Com- 
pany alleged  to  have  been  made  by  defend- 
ant was  made  without  the  question  hav- 
ing been  submitted  to  voters  of  said  Polk 
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county,  and  the  same  la  therefore  Told, 
nnd  cannot  he  enforced.  (3)  Said  peti- 
tion wholly  fallB  to  show  any  power  In 
the  county  court  of  Polk  county  to  make 
the  BubBcrlptlon  allPBred  to  have  been 
made.  (4)  Said  petition  falU  to  allege 
any  act  performed  liy  the  coanty  court  of 
defendant  which  conntituteA  a  legal  sub- 
scription to  the  capital  stock  of  said  rail- 
road company,  and  with  regard  to  said 
Bubacrlptlon  aald  petition  alleges  no  facts, 
bat  niuiply  a  legal  coucluslon.  (5)  Said 
petition  shows  on  its  face  that  plaintiff's 
supposed  cause  of  action  is  barred  by  the 
statute  of  limitation,  for  which  reaMin 
defendant  prays  to  be  discharged  from  fur- 
ther pleading  tosald  petition. '  And,  this 
demurrer  coming  on  to  be  heard,  the 
court  sustained  It,  and  rendered  Judgment 
as  follows:  "Now  comes  the  defendant, 
by  her  attorney;  also  came  on  to  be  heard 
the  demurrer  of  the  defendant,  heretofore 
flled  April  22, 188U,  which  demurrer,  being 
seen  and  beard  and  fully  understood,  Is 
by  the  court  sustained.  It  is  therefore 
considered  and  adjudged  by  the  court  that 
the  plaintiff  take  nothing  by  bis  said  suit, 
and  that  the  said  defendant  go  hereof 
without  day,  and  have  and  recover  of  and 
froai  said  plaintiff  her  costs  and  charges 
in  this  bebalt  expended,  for  which  execu- 
tion may  issue." 

The  case  comes  to  this  court  on  a  writ  of 
error,  and  plaintiff  In  error  assigns  as  er- 
rors In  this  court  thatthe  court  sustained 
the  demurrer  to  his  petition,  whereas  the 
demurrer  should  have  been  overruled  on 
every  point  raised  In  It;  and  that  the  Mis- 
souri laws  and  constitutional  provisions, 
and  the  later  Missouri  interpretations 
thereof,  requiring  a  vote  of  the  people  to 
validate  subscriptions  by  counties  for  the 
stock  of  the  Laclede  &  Ft.  Scott  Railroad 
Company,  Impair  the  obligation  of  the 
contract  between  the  state  of  Missouri 
and  that  company  embodied  In  Its  char- 
ter, and  withhold  the  property  of  said 
company  from  tt8creditors,allin'\iolatlon 
uf  the  constitution  of  the  United  States 
and  of  the  amendments  thereof. 

M.  Kiaealy,  Jaa.  It.  Kintfalx,  and  Adlel 
Sberwotnl,  for  plaintiff  in  error.  Vptoa 
4t  Sklnker  and  John  W.  Ross,  for  defend- 
ant In  error. 

Gantt,  J.,  f«/ter  atattag  tbe  tbeta.)  1. 
The  first  ground  of  demurrer  is  that  the 
petition  does  not  state  facts  constituting 
a  cause  of  action.  The  plaintiff  in  error 
contends  that,  InaHmuch  as  defendant  as- 
signed other  specific  objections  to-  the  pe- 
tition,the  argument  should  be  confined  to 
the  particular  objections.  Had  defendant 
so  limited  its  demurrer,  this  would  be  the 
correct  practice;  but  thin  court  held  in 
Bank  v.  Haden,  35  Mo.  358,  that,  "when 
the  petition  falls  to  state  a  cause  of  ac- 
tion, a  demurrer  assigning  this  ground  in 
the  language  of  the  statutels  sufficient." 
The  same  rule  was  adhered  to  in  State  v. 
Weeks,  77  Mo.  496;  Mortran  v.  Bouse,  5.3 
Mo.  219;  Jordan  v.  Railway  Co.. 61  Mo.  52. 

3.  The  petition  discioseit  on  its  face  "that 
DO  vote  of  the  people  or  citizens  of  said 
County  was  taken  on  the  question  of  the 
making  of  the  alleged  subscription  of  Polk 
county  to  the  Laclede  4b  Ft.  Scott  Rail- 


road Company."  The  pleader  recognized 
that  this  coort  had  held  In  State  v.  Dallaa 
County  Court,  72  Mo.  329,  that  the  act  of 
March  23,  1861,  withdrew  the  power  con- 
ferred on  county  courts  by  "the  charter  of 
the  Laclede  &  Ft.  Scott  Railroad  Com- 
pany," approved  January  11, 1860,  to  sul>- 
scrlbe  to  the  stock  of  that  company  with- 
ont  first  submitting  the  question  to  the 
vote  of  the  people;  but  with  a  view,  evi- 
dently, of  testing  the  constltutiounllty  of 
the  act  of  1861.  he  alleges  that  the  act  to 
incorporate  the  Laclede  ft  Ft.  Scott  Rail- 
road Company  was  a  contract  between 
the  state  and  said  railroad,  and  was  not 
affected  or  Impaired  by  the  act  of  1861.  It 
is  unnecessary  here  to  repeat  the  reasons 
given  in  State  v.  Dallas  County  Court,  su- 
pra, and  State  t.  Garrouette,  67  Mo.  445, 
tor  holding  that  the  act  of  1861  had  th» 
effect  of  repealing  the  provision  of  therbar- 
ter  of  the  Laclede  &  Ft.  Scott  Rutlruad 
permitting  county  conrts  to  subscribe  ta 
its  capital  stock  without  a  vote  of  the- 
taxpayers.  We  are  entirely  satisfied  witb' 
the  reasons  given  and  the  concIusioD- 
rea?hed  that  said  provision  was  intended 
to  be  repealed.  Norton  v.  Board,  129  U.  S. 
479.  9  Sup.  Ct.  Rep.  331;  Wadsworth  v. 
Supervisors.  102  U.  S.  534;  Pleasant  Tp.  v, 
iGtna  Life  Ins.  Co.,  138  U.  S.  67, 11  Sup.  Ct. 
Rep.  216.  The  only  question  now  open  i» 
the  effect  of  that  repeal.  Was  it  compe- 
tent for  the  legislature  to  repeal  that  pro- 
vision, and,  by  so  doing,  did  it  impair  the- 
obllgation  of  the  contract  of  the  state 
with  said  railroad  company  has  evidenced 
by  its  charter?  Section  14  of  the  charter 
makes  "It  lawful  for  the  coanty  court  of 
any  county  In  the  state  to  subscribe  to  the 
stock  of  said  company. "  Tbesecond  section 
of  the  act  of  1S61  provides:  "It  shall  not 
be  lawful  for  the  countycourt  tosubscrlbe 
to  the  capital  stock  of  any  railroad  com- 
pany unlef>s  the  same  has  been  voted  for 
by  the  majority  of  the  resident  voters  who 
shall  vote  at  such  election  nnder  the  pro- 
visions of  this  act."  It  will  be  observed 
that  the  county  court  of  Polk  county- 
made  no  attempt  tosnbBcrlbe  to  the  stock 
of  said  railroad  company  until  10  years 
after  the  act  of  1S61  was  passed  and  ap- 
proved. The  subscription  had  neither 
been  mnde  by  the  county  conrt  nor  accept- 
ed by  tire  company  when  the  act  of  1861 
was  passed.  Before  the  charter  was 
granted  or  the  act  of  1861  bad  been  passed, 
the  supreme  court  of  the  United  States,  lu. 
Asplnwnll  v.  County  of  Daviess,  22  How. 
364.  (1859,)  unanimously  held  that  "au- 
thority given  in  a  railroad  charter  to  a 
county  to  take  stock,  and  issne  bonds 
therefor.  If  a  majority  of  the  voters  so  de- 
termine, was  nut  a  contract,  but  a  mere 
authority  conferred  upon  the  county  in  Its 
public  capacity,  and  might  be  repealed, 
even  after  a  vote,  at  any  time  before  the 
subHcripflon  has  been  made  or  agreed  to 
be  made."  Union  Pac.  R.  Co.  v.  Commis- 
sioners of  Davis  Co., 6  Kan.  256;  Jeffries  v. 
Lawrence,  42  Iowa,  498.  The  Inhibition  of 
section  10  of  article  1  of  the  constitution 
of  the  United  States  Is  against  "impairing 
the  obligation  of  contracts."  Now,  "a 
contract  is  an  agreement  between  two  or 
more  competent  parties,  toucliing  a  legal 
subject-matter,  for  a  valuable  considera- 
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tlon."  Prof.J.B.MlDor.D.Va.  Measured 
by  this  test,  what  element  o(  a  contract 
exli<ted  when  tbe  repealing  act  of  1S61  was 
paHRed?  None  whatever.  But  It  In  ar- 
gued that  thl8  cuurt,  In  the  caacH  of  State 
V.Macon  Co.,  41  Mo.  453;  State  v.  Sulli- 
van Co.,  61  Mo.  522;  and  Smith  v.  Clark 
Co.,  64  Mo.  70,— decided  subacrlptlons  like 
this  valid,  and  that  this  subscription,  be- 
ing made  subHeqnentty  to  those  decisions, 
i)t>canie  by  virtue  of  those  decisions  a  con- 
tract. Recognizing  the  full  force  of  those 
declalonsof  tbesupremecoartot  the  United 
States  that  when  negotiable  Instruments 
have  been  Issued  upon  the  faith  of  decl- 
alons  of  this  court,  and  are  held  by  Inno- 
cent holders  for  value,  subsequent  decl- 
-itions  of  this  court,  holding  such  Instru- 
nients  unauthorized  and  Invalid,  will  not 
be  followed  by  that  court,  we  yet  think 
that  those  decisions  do  not  affect  this 
case.  This  court  has  reversed  Itself  as  to 
tbe  effect  of  the  act  of  18G1  and  the  couHtl- 
tutlou  of  1865  on  county  and  other  munici- 
pal hoiida,  and  this  Is  its  prerogative. 
The  supreme  court  of  the  United  States 
has  often  done  tlie  same  thing.  While  the 
rule  laid  down  in  the  Macon  Co.  and  Clark 
Co.  Cases  was  tbe  recognized  law  of  this 
court,  an  Innocent  purchaser  of  bonds 
predicated  on  those  opinions  might  well 
complain  if  a  subsequent  declslou  of  the 
supreme  court  declared  them  Invalid;  but 
the  plaintiff  here  occupies  no  such  posi- 
tion. According  to  tbe  allegation  of  his 
petition,  no  part  of  the  indebtedness  of  tbe 
Laclede  &  Ft.  Scott  Railroad  to  biro  ac- 
crued until  December  2, 1879,  and  subscrip- 
tions like  the  ttubHcrlption  of  Polk  county 
to  said  vailrund  had  been  declared  utterly 
void  In  State  v.  Gorrouette,  67  Mo.  445, 
in  .\pril,1878,  nearly  two  years  before.  So 
that  In  thlii  case  we  are  not  constrained 
by  the  rules  governing  negotiable  securi- 
ties, nor  have  we  before  us  an  Innocent 
purchaser  for  value  without  notice.  The 
petition  nowhere  dlRclooes  tbe  nature  of 
the  IndebtedneKS,  nor  the  time  It  nccruad, 
upon  which  the  two  judgments  in  favor  of 
Hugh  Loonao  and  Louis  McGlnnis  were 
obtained.  There  Is  nothing  to  show  they 
accrued  till  1887,  nearly  10  years  after  this 
court  had  declared  thesubcicrlptlon,!!  any, 
invalid  and  unnuthorized;  vo  that,  both 
upon  the  principle  of  that  declulon  and  be- 
<-au8e  we  think  a  proper  conHtructlon  of 
the  act  of  1S61  and  of  the  constitution  of 
ISCI  ileprived  Polk  count.v  court  of  tbe 
power  to  subscribe  to  the  said  railroad 
without  a  vot"  of  the  taxpayers,  the  de- 
murrer was  properly  sustained.  Pleasant 
Tp.  V.  JEtaa  Life  Ins.  Co.,  138  U.  S.  67, 11 
Sup.  Ct.  Rep.  215. 

H.  The  allecatinn  of  trust  In  the  plaintiff 
as  to  the  judgments  of  Loonan  and  Mc- 
OinniH  are  insntticlent  to  glv«  him  any 
standing  in  court.  No  fiictM  are  stated 
out  of  which  the  trust  relation  grew.  Our 
Code  requires  the  facts  to  be  stated.  We 
«annot  tell  the  nature  or  character  of  this 
assumed  trust.  From  the  face  of  the  peti- 
tion, Louis  A.  McOinnls  Is  the  trustee  of 
Mrs.Klnealy.  Does  the  pleadermean  that 
said  .VU-GInnis  ban  resigned,  or  been  re- 
moved byconippti-rit  authority, and  plain- 
tiff appointed  in  hlH  stead?  If  so.lieougbt 
to  say  8U.    Hia  allegation  that  be  is  a 


trastee,  without  Btatlng  the  facts  which 
constitute  him  trustee.  Is  but  a  leg<)l  con- 
clusion, and  insufficient.  Hoester  v.  Sam- 
melmann,  101  Mo.  619, 14  S.  W.  Rep.  72S; 
BllRH.CodHPl.(2d  Ed.)  S  211;  Reed  v.Bott, 
100  Mo.  62, 12  S.  W.  Rep.  347.  and  14  S.  W. 
Rep.  1089;  Smitli  v.  Sims,  77  Mo.  iB9;  Ma- 
teer  v.  Railway  Co.,  105  Mo.  820,  16  S.  W. 
Rep.  839. 

4.  The  allegation  of  the  assignment  of 
the  LooDan  judgment  is  sufficient.  It  Is 
clearly  Implied  that  the  owner  tor  value 
assigned  it.  For  these  reasons  we  think 
the  circuit  court  properly  sastaiued  the 
demurrer,  and  Its  judgment  la  sflBrmed- 
Ail  concur. 


Ross  V.  Wabash  Wbstbhn  Rt.  Co. 

(Supreme  Court  qT  MiMotiri.    Nov.  14,  1893.) 

HxPoraETiCAL  QdEsrioKs— Master  ajto  Bekvaxt 

— Neolioence  of  Master— What  is. 

1.  The  admisiion  of  answen  to  hypotheti- 
eal  queBtioni  predicated  on  facts  not  proven  Is 
reversible  error,  which  is  not  cured  by  allowing 
the  opposite  party  to  propound  like  enoneous 
questions. 

2.  Where  defendant  railroad  company's  sec- 
tion foreman,  nnder  whom  plaintiff  was  em- 
ployed, directed  a  water  keg  to  be  placed  on 
the  front  end  of  a  hand  ear  for  his  seat,  and 
while  the  car  was  in  motion  i;ot  up  and  allowed 
the  keg  to  fall  off,  thns  causing  the  car  to  leave 
the  track  and  Injure  plaintiff^  the  injury  waa 
from  the  negligence  ol  the  foreman,  for  whicJi 
defendant  is  liable. 

In  baoo.  Appeal  from  drcnlt  eonrt,  St. 
Charles  county. 

Action  for  personal  Injuries  by  William 
Rubs  against  tbe  Wabash  Western  Railway 
Company.  Plaintiff  had  judgment,  and 
defendant  appeals.    Reversed. 

F.  W.  Lebmana  and  O'eo.  iS.  Grover,  for 
appellant.  Nat  C.  Uryden  and  T.  J.  Rowe, 
for  respondent. 

Bi.ACK.  J.  This  was  an  action  to  recov- 
er damngps  bpcauseof  personal  injuries  re- 
ceived by  the  plaintiff  while  In  tbe  employ 
of  tlie  defendant  company.  Tbe  plaintiff 
and  four  other  persona  were  section 
hands,  and  wereali  under  tbe  orders  of  one 
Blzisenberger,  who  wiir  their  foreman. 
Tile  foreman  and  his  men,  includlng*tba 
plulnliff,  were  out  on  tbe  road  at  woric 
at  a  point  west  of  O'Fallon.  Preparatory 
to  going  east  to  O'Fallon,  they  placed 
their  tools  and  a  water  keg  on  a  band 
car,  and  then  started.  The  keg  was  large 
enough  to  bold  10  gallons,  and  on  their 
way  it  rolled  off  in  front  of  the  car.  It 
threw  the  car  and  the  plaintiff  and  the 
other  men  off  the  track,  and  he  waa  aeri- 
ouHly  and  permanently  Injured.  He  waa 
removed  to  a  honpital  in  St.  Louis,  where 
he  remained  Ave  da.vs.  At  the  expiration 
of  that  time  he  went  to  the  defendant's 
office  in  St.  Louis,  where  he  executed  a 
writing,  whereby,  for  the  consideration  of 
one  dollar  and  re-employment  by  defend- 
ant for  such  time  only  as  might  be  satis- 
factory to  defendant,  he  released  defend- 
ant from  all  claims  hemight  bavetordam- 
ages  because  of  the  injuries  so  received. 
The  defendant  answered  by  setting  np, 
among  other  things,  tbe  release.  To  this 
tbe  plaintiff  made  reply  by  admitting  that 
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be  executed  the  same,  and  by  alleging  that 
at  tbe  time  he  slened  It  hie  mind  was  no 
linpeired  from  the  injuries  wliich  he  had 
reeelred  that  he  did  not  linow  what  he 
wae  signing.  Tbe  complaint,  and  tbe  on- 
ly one,  arlainK  out  ot  the  pleading^  and 
trlftl.aeto  this  particular  Issue,  is  that  the 
eoor*:  erred  In  admitting  certain  expert 
evidence.  The  plaintiff  produced  several 
physicians,  and  bis  counsel  propounded 
to  them  lengthy  bypothetlcal  iinestlons, 
onecuvering seven  pages  of  prln  ted  ma  tter. 
Tbe  defendant  objected  to  this  question 
on  the  ground  that  it  assumed  facts  not 
proved,  and  because  it  was  wholly  incom- 
uetent.  In  statinft  the  facts  from  which 
tbe  witness  Ib  asl^ed  to  give  his  profession- 
al opinion,  the  question  sets  out  at  great 
detail  the  Incidents  and  circumstances 
which  It  is  assumed  occurred  at  the  de- 
fendaut's  office  at  the  time  the  contract 
was  signed  There  was  no  evidence  pro- 
duced In  the  cause  showing,  or  tending  to 
show, that  such  Incidents  and  circumstan- 
ces occurred,  and  for  this  reason  the  ques- 
tinn  should  have  been  excluded.  Counsel, 
in  propounding  a  hypothetical  question 
to  an  expert  witness,  may  assume  any 
state  of  facts  which  the  evidence  tends  to 
establish,  and  rosy  vary  tbe  questions  so 
as  to  cover  and  present  the  different  the- 
ories of  fact.  Rut  there  must  be  evidence 
Id  the  case  tending  to  establish  all  of  tbe 
facts  stated  in  tb"  question.  If  the  ques- 
tion asoumee  any  fact  which  the  evidence 
doee  not  tend  to  prove,  It  should  be  ex- 
cluded Rogers  says:  "To  allow,  on  the 
direct  examination,  a  hypothetical  qnes- 
tlor.  to  be  put  which  assumes  a  state  of 
fccts  not  warranted  by  the  testimony,  is 
error,  and  counsel  will  never  be  permitted 
toe-ahrncr  ir.  one  hypothetical  question 
aiivfhing  which  the  toatimony  does  not  ei- 
ther prove  or  trnd  to  prove. "  Rog.  Exp. 
Test.  (2d  Ed.)  §  27.  Tlie  followlne  cases 
am!  many  others  are  to  the  same  effect: 
Wililami  v.  Brown.  28  Ohio  St.  547;  Mul- 
downcy  r.  Ralliuad  Co.,  39  Iowa,  615. 

Aga!E,  the  qnes):ion  does  not.  In  many 
reenecis.  stata  the  facts,  but  leuveH  It  to 
th"  expert  witness  to  say  what  thu  facts 
are:  tii.At  Is  to  say,  whether  the  witnesses 
tekt:ii.vj;  to  the  trutls.  Thus  it  states  that 
thepiaiiitlB  appearoclat  tbe  railroad  office 
five'.a7c  after  the  reception  of  the  injury, 
wit::  a  letter  signed  by  the  physician  in 
clifrgauJ  the  hospital,  "  which  physician 
«ay!>li«^n-?vef  wrote  the-  letter."  "  He  acted 
aao  talked,  so  Austiii  sayrj.  rationally, 
statiiig, "  ets.  "Probably  nineteen  days 
a'ter  the  reception  of  the  injuries  he  mar- 
rie*,.  of  which  he  claims  to  have  no  knowl- 
edge whatever.'  It  was  the  duty  of  the 
jury,  not  of  the  expert  witness,  to  say 
whether  th<9  physician  wrote  the  letter, 
wbethei  plalntlfl  tnlked  rationally,  and 
whetb'?.-  tbe  plaintirf  did  not  know  of  his 
marriage.  Thequestion  should  state  that 
th;  physiclau  did  not  write  the  letter, 
that  plaintiff  talked  rationally  on  tbe  one 
occasion,  and  that  be  did  not  know  of  bis 
marriage.  It  is  tbe  province  of  the  Jury 
to  Ray  what  tbe  facts  are,  and  the  answer 
of  the  expert  Is  of  no  value  whatever  It  the 
jnry  do  not  believe  the  nssumed  facts  to 
be  true.  It  tbe  assumed  facts  are  found 
to  be  true  by  tbe  jury,  then  the  answer  of 


the  expert  becomes  ot  value.  Hence  It  Is 
that  the  assumed  facts  should  be  stated 
88  facts,  so  that  tbe  jury  can  consider  or 
reject  the  opinion  of  the  expert,  accord- 
ingly as  they  may  find  tbe  assumed  tacts 
to  be  true  or  false. 

The  interrogatory  under  consideration 
is  bad  for  the  further  reason  that  it  pa- 
rades before  the  jury  a  vast  number  of  im- 
material circumstances;  circumstances 
which,  if  true,  have  no  tendency  whatever 
to  show  that  the  mind  of  tbeplalntitf  was 
sound  or  unsound.  Coupling  iuto  a  ques- 
tion so  many  immatei-ial  circumstances 
must  have  a  tendency  to  mislead  tbe  jury 
into  the  belief  that  these  immaterial  mat- 
ters are  of  some  value.  The  plaintiff  In- 
sists that  the  questlnn  propounded  to  tbe 
expert  was  not  erroneous,  In  so  far  as  It 
assumed  unproved  facts,  because  counsel 
for  d»Iendant  in  his  opening  statement  to 
tbe  jury  said  he  expected  to  prove  the  par- 
ticular facts,  and  because  there  were  dop- 
osltiuns  on  file  which  tended  to  establish 
the  assumed  facts.  As  the  depositions 
were  not  read  in  evidence,  they  furnished 
no  proof  of  the  assumed  facts.  iState- 
ments  made  by  an  attorney,  at  the  open- 
ing of  the  trial,  as  to  what  he  expects  to 
prove,  do  not  amount  to  admission 
They  bind  no  one.  For  tbe  error  In  al- 
lowing this  and  some  other  like  questions 
the  judgment  must  be  reversed.  It  may 
be  added  that  the  fact  that  defendant  In 
putting  in  its  evidence  committed  a  like  er- 
ror does  not  cure  tbe  error  committed  at 
the  Instance  of  the  plaintiO  In  making  out 
his  cnan. 

2.  The  case  was  submitted  to  the  Jury 
on  the  second  ground  ot  negligence,  where- 
in it  isstated  that  the  plain  tiff  was  injured 
In  consequence  of  want  ol  care  and  cau- 
tion of  the  foreman  In  falling  to  secure  the 
water  keg  on  which  he  had  been  sitting, 
and  which  keg  he  negllgentl.v  knocked  off 
of  the  car,  or  negligently  permitted  to  fall 
off,  while  the  car  was  in  motion.  The  ev- 
idence Is  to  theeffect  that  tbe  foreman  had 
power  to  and  did  employ  and  discharge 
the  men  constituting  his  gang,  and  that 
he  had  full  control  of  the  work  and  the 
men  under  him.  A  west-bound  train  was 
nearly  due.and  hence  the  foreman  directed 
the  men  to  go  to  O'Fallon.  In  obeying 
this  order  the  men  placed  their  tools  on 
tbe  hand  car.  The  plaintiff  testified  that 
Crews,  another  laborer,  picked  up  tho  keg, 
and  started  to  place  it  on  the  car  between 
the  handles,  when  the  foreman  said:  "Set 
It  iu  front;  I  will  take  care  of  It."  Crews 
testitied  that  he  started  to  put  the  keg  be- 
tween the  handles  on  the  cur,  when  the 
foreman  said:  "Let  me  have  It;  I  want  it 
to  sit  on."  The  keg  was  used  by  tbe  gang 
for  the  purpose  of  carrying  water.  It 
was  placed  on  the  front  end  of  the  car, 
and  the  foreman  used  It  us  a  seat  for  a 
time.  After  they  hud  moved  ^ome  300 
yards,  the  foreman  gave  the  order,  "Put 
ber  through,  boys."  He  at  the  same  time 
jumped  up,  and  commenced  "pumping;" 
that  is,  assisting  the  men  in  propelling 
tbe  car.  At.this  moment  one  of  the  men 
w'^o  was  at'the  rear  lever  said :  "The  keg 
Is  falling  off;  catch  it."  PluintitI  was  op- 
erating tbe  forward  lever,  but  his  back 
was  iu  tbe  direction  in  wblch   tbe  car  wai> 
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moTlni?.  The  ke^  fell  off  in  front  of  the 
car,  canelDK  the  car  to  leave  the  track, 
prodiicitiK  the  injurlea  cuiuplalned  ot. 

The  first  contention  la  that  itae  defend- 
ant's demurrer  to  the  evidence  abould 
have  been  suHtalned,  because  the  evidence 
ehowR,  and  only  tends  to  show,  an  unfor- 
tunate accident,  without  any  fault  or  neg- 
ligence on  the  part  of  the  foreman.  We 
are  of  a  contrary  nptnlon.  The  foreman 
had  caused  the  keg  to  be  placed  at  the 
front  end  of  the  car.  He  used  It  as  a  seat, 
and,  of  conrse.  knew  that  he  left  It  unse- 
cured when  he  sot  up.  It  afood  set  a  place 
where  It  was  liable  to  roll  off  in  front  by 
reason  of  the  Jostling  of  the  car.  We 
think  the  Jury  mlKhtwell  find  that  be  was 
nef^ligent  in  learinf?  the  keg  in  its  then 
position  without  in   any  way  securing  it. 

The  further  point  is  made  that,  even  if 
the  foreman  was  negligent  in  leaving  the 
keg  unsecured  when  he  got  up  to  assist 
the  men  In  propelling  the  car,  he  was  not 
then  in  the  performance  of  any  duty  which 
the  law  Imposed  upon  the  defendant,  and 
that, therefore, the  defendant  is  not  liable: 
that  as  to  this  negligent  act  he  was  not 
the  representative  of  the  defendant,  but 
Mae  simply  the  fellow  servant  ol  the  plain- 
tiff. There  can  bene  doubt  bnt  the  fore- 
man was  the  vice  principal  of  the  defend- 
ant, for  be  had  the  power  conferred  upon 
bim  to  employ  and  discbarge  the  men  un- 
der him,  and  be  bad  fall  control  of  the 
work  and  movements  of  the  men.  In  the 
performance  of  the  doties  devolved  upon 
hin)  as  foreman,  he  was  not  a  coservant 
with  the  plaintiff,  bnt  was  b  representa- 
tive of  the  defendant.  His  negligent  acts, 
done  in  the  performance  of  duties  devolved 
upon  him  as  foreman,  were  the  negligent 
nets  of  the  defendant,  and  for  such  negli- 
gence the  defendant  is  liable.  Brothers  v. 
Cartter,  52  Mo.  372;  Gormley  v.  Iron 
Works,  61  Mo.  4))2;  Cook  v.  Railroad  Co., 
68  Mo.  898;  Sullivan  ▼.  Railroad  Co.,  107 
Mo.  66. 17  S.  W.  Rep.  748.  When  speaking 
upon  this  subject,  this  court  said,  in  sub- 
stance. In  Moore  v.  Railroad  Co.,  85  Mo. 
5SS,  that  they  are  "colaborere"  who  are 
engaged  in  the  same  common  work  with- 
out rank,  either  under  the  direction  and 
management  of  the  master  himself,  or  of 
(•ome  servant  of  the  master  placed  over 
tbem.  He  is  a  vice  principal  who  is  in- 
trusted by  the  master  with  power  to  su- 
perintend and  control  the  workmen  en- 
gaged In  the  performance  of  the  work. 
That  case  has  been  followed,  and  the  rule 
there  asserted  applied,  in  a  number  of  8ut>- 
sequent  cases,  under  a  variety  of  circum- 
stances. Hoke  V. Railroad  Co.,8«  Mo. 360; 
Stephens  v.  Railroad  Co.,  86  Mo.  221 ;  Smith 
V.  Railroad  Co.,  92  Mo.  ».5»,  4  S.  W.  Rep. 
129;  Tabler  v.  Railroad  Co.,  98  Mo.  79,  5  S. 
W.  Rep.  810.  In  the  most  of  these  cases 
the  negligent  act  of  the  agent  consisted  In 
giving  some  orrler  by  the  foreman  or  su- 
perintendent, but  the  principle  of  liability 
is  not  confined  to  negligent  orders.  The 
liability  may  arise  from  the  negligent  per- 
formance of  some  work  done  by  the  fore- 
man or  superintendent.  Thus  where  a 
master  provides  suitable  materials  for  a 
staging,  and  intrusts  the  duty  of  erecting 
It  to  the  workmen  as  a  part  of  the  work 
whicb  they  undertake  to  perform,   he  is 


not  liable  tor  Injuries  resulting:  to  one  of 
tbem  from  tbe  falling  uf  tbe  staging;  but, 
if  the  master  undertakes  to  furnisb  tbe 
staging,  be  must  use  due,care  in  its  erec- 
tion; and.  If  there  is  negligence  ou  his 
part  or  tbe  part  of  one  representing  him 
in  that  respect,  he  is  liable  tor  Injuries  re- 
sulting to  the  servant  using  the  structure. 
Whalen  v.  Centenary  Cburcb,  62  Mo.  327; 
Bowen  v.  Railway  Co.,  95  Mo.  277,8  S. 
W.  Rep.  280,  and  cases  there  cited.  In  the 
recent  case  of  Dayharsb  v.  Railroad  Co., 
103  .Mo.  .574,15  8.  W.  Rep.  554,  one  Stephens 
bad  charge  of  tbe  engine  in  tbe  round- 
bouse,  and  of  tbe  men  necessary  to  assist 
him  In  tbe  work.  He,  with  his  own  hand, 
ran  an  engine  upon  one  of  tbe  men  under 
him,  and  it  was  held  that  the  Injured  em- 
ploye could  recover.  There  are  cases 
where  the  agent's  authority  to  repi'eaent 
tbe  master  is  limited,  bnt  that  is  not  the 
present  case.  As  to  this  gang  of  men,  tbe 
foreman  represented  the  defendant  to  the 
fullest  extent.  He  took  bis  seat  on  tbe 
keg  on  the  front  end  of  the  car,  so  as  to 
look  ahead  and  to  observe  the  track  as 
he  passed  over  It;  and  this  was  in  the  line 
of  his  duty  as  foreman.  It  was  also  bis 
duty  to  look  out  for  tbe  safety  of  the  men 
who  were  engaged  In  propelling  the  car; 
and.  If  he  saw  fit  and  proper  to  assist  tbe 
men,  it  was  still  none  tbe  less  his  duty  to 
continue  to  care  for  their  safety.  Such  a 
negligent  act  as  that  here  complained  of 
cannot  beseparated  from  negligence  In  the 
performance  of  other  delegated  powers. 

8.  There  is  the  further  objection  that  tbe 
third  instruction  given  at  the  request  of 
the  plaintiff  is  erroneous,  in  this:  that  it 
enlarges  the  issues  made  by  the  pleanings. 
We  need  not  enter  into  any  discussion  ol 
this  objection,  since  it  can  be  easily  avoid- 
ed on  another  trial.  The  Judgment  is  re- 
versed, and  the  cause  remanded.  All  coo- 
cnr. 


Hammond  v.  Beeson  et  a/. 

(Supreme  Court  of  Missouri    Nov.  14,  1893.) 

Contract— QcESTioN  for  Jdrt  — Damaobs— Evi- 
dence. 

1.  Defendant*,  baring  contracted  to  bolld 
a  railroad,  ^are  plaintiff  an  oral  gubcontract  to 
grade  certain  aections.  Defendants  were  un- 
able to  have  tbe  work  ready  for  plaintiff  at  the 
time  specified,  because  tbe  railroad  company 
bad  not  then  e.stnblished  the  grade.  Htld,  in 
an  action  for  special  damages  for  breach  of  the 
contract,  that  it  was  a  question  for  the  juty 
wiiether  tbe  contract  was  uik>d  condition  .that 
the  railroad  company  should  establish  the 
grade  in  time. 

2.  Where  the  evidence  showed  that  plaintiff 
was  ready  to  begin  work  at  tbe  time  specified, 
and  that  by  reason  of  defendants'  promises  be 
was  kept  in  idleness  for  some  time  with  teams 
and  workmen,  and  then  told  he  could  not  do  the 
work,  he  is  entitled  to  recover,  not  alone  for 
loss  of  profits,  but  for  tlie  reasonable  services  of 
teams  and  workmen  while  idle,  and  for  the  nec- 
essary hire  of  cook,  stablemen,  etc. 

3.  Plaintiff  having  remained  idle  for  two 
days  after  defendants  had  notified  him  be  could 
not  do  the  work,  the  question  as  to  the  length  of 
time  be  was  necessarily  kept  idle  was  for  the 
Jury. 

4.  All  letters  and  telegrams  passing  be- 
tween the  parties  In  reference  to  tne  contract 
were  admissible  in  evidence,  bnt  not,  however, 
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•  letter  from  plaintiff  to  defendants  after  the 
roiiiitirt  hod  beea  made,  advising  deieddontp  of 
plaindiTg  understanding  that  the  work  was  co  be 
readr  at  a  certain  time,  as  this  was  tut  «  decbia- 
Hon  in  his  own  interest. 

Thomas,  J.,  dissenting. 

15  S.  W.  Rep.  1000,  affirmed. 

In  baac. 

On  rebearin;);.  For  former  report,  see  16 
S.  W.  Rep.  lOOn. 

M^crARLANB,  J.  Plaiotilf  Hned  tor  spe- 
cial daraaf^es  for  breach  of  an  alleged  con- 
tract to  grade  for  defendaDta  five  mileu  of 
railroad  in  Rush  county,  Kan.  The  peti- 
tion ebarnred  tliat  botli  plaintirf  and  de- 
tendanta  were  contractors  and  builden)  of 
railroads;  that  In  AoKUst,  1880,  plaintiff 
and  defendants  entered  into  a  contract  by 
which  plaintiH  afcreed  to  grade  (or  them 
live  miles  of  railroad,  for  which  doiend- 
ants  were  to  pay  10  cents  per  yard,  and 
that  worlc  would  be  ready  by  St-ptember 
1,  1886;  that  plaiutlfT  moved  bis  men, 
wagons,  teams,  and  implements  to  the 
place  tbe  worit  was  to  be  done,  and  was 
ready  to  commence  on  the  l6t  of  Septem- 
ber, according  to  contract;  that  defend- 
aota  neglected  to  get  the  worit  ready  for 
plaintiff  at  any  time,  and  in  that  regard 
violated  their  contract.  Plaintiff  claimed 
special  damages  as  follows:  "  Defendants 
kept  piaintiH's  whole  outfit  therein  idle- 
nesB  for  thirty  days,  at  great  expense  and 
cost  to  plaintiff,  vis.:  The  wages  of  said 
teams  were  f3  per  day  each,  amounting 
to  f8,240;  one  foreman  at  $75  per  month, 
$76;  one  foreman  at  $60  per  month,  $6U; 
one  stableman  at  $26  per  month,  $25;  one 
eooli  at  $4U  per  mouth,  $4U:  onetimelceep- 
«r  at  $35  per  month,  $35;  personal  ex> 
peosea,  Including  railroad  fare,  $27;  time 
and  wages ol  teamsand  men  going  tosaid 
worlc,  10  days,  at  $108  per  day,  $1,080; 
mailing  a  total  expense  and  loss  to  plain- 
tiff of  $4,.'i82.60. "  Tbe  evidence  tended  to 
prove  that  defendants  were  contractors 
lor  building  tbe  road,  and  that  the  worl( 
could  not  be  done  until  the  railroad  com- 
pany which  was  building  the  road  bad  es- 
tablished tbe  line  and  Htubed  off  the  grade 
for  tbe  contractors,  and  that  plalntin  had 
notice  of  this,  and  took  his  contract  sub- 
ject to  the  condition  tbat  the  railroad 
company  should  have  the  work  ready. 
This  plaintin's  evidence  tended  to  dis- 
prove. Defendants'  default  was  caused 
by  tbe  delay  ol  tbe  railroad  company. 

Objections  were  made  to  tbe  petition, 
and  to  tbe  admission  oT  evidence  thereun- 
der. At  the  close  of  plaintiff's  evidence, 
and  also  at  the  close  of  ail  the  evidence, 
an  instruction  in  the  nature  of  a  demarrer 
to  tbe  evidence  was  asked  by  defendants, 
and  refused  by  tbe  court.  Two  instruc- 
tions were  aske<l  by  plaintiff,  both  of 
which  were  given.  The  first  is  only  open 
to  some  verbal  critieisni  which  could 
have  done  no  barm  to  defendant,  and  will 
not  be  noticed.  Tbe  setiond,  to  which  serl- 
ons  objection  is  made,  was  as  follows: 
"If  the  jury  believe  from  the  evidence  that 
tbe  delendants,  or  either  of  them.  In  be- 
half of  both,  contracted  and  agreed  with 
tbe  plaintiff  to  do  grading  near  La  Crosse, 
Kansas,  and  that  said  work  should  be 
surveyed  autl  staked  ready  for  grading  by 


September  1, 1886,  and  notified  plaintiff  to 
be  ou  the  ground  ready  tor  work  about 
September  1,  1886,  and'  yon  further  Bnd 
that,  pursuant  to  said  contract  and  notice 
to  come,  the  plaintiff  moved  bis  teams 
and  men  from  Osage  City,  Kansas,  tn  said 
work,  and  reported  at  tbe  time  stated 
ready  for  work,  and  was  kept  in  idleness 
for  the  space  of  thirty  days  by  reason  of  a 
failure  on  tbe  part  of  defendants  to  pro- 
vide the  Work  as  contracted,  then  tbe^ 
plaintiff  is  entitled  to  recover;  and  in  es- 
timating bis  damages  you  may  allow  such 
reasonable  value  as  you  believe  is  shown 
by  the  evidence  for  tbe  service  of  plain  tiff's 
teams  and  men  during  the  time  they  were 
so  kept  idle  on  account  of  defendants'  tail- 
ore  to  provide  work  as  be  bad  so  con- 
tracted to  do;  also  all  reasonahleexpenses 
actually  and  necessarily  spent  by  plaintiff 
lor  the  hire  of  his  men  and  moving  of  his 
outfit,  as  you  may  believe  from  the  evi- 
dence is  Just  and  right,  not  exceeding  tbe 
amount  claimed  in  tbe  petition."  Judg- 
ment was  for  plain tiO,  and  deiendunts  ap- 
pealed. 

1.  While  tbe  evidence  was  qnite  conflict- 
ing, and  in  some  particulars  very  unsatis- 
factory, we  are  of  the  opinion  tbat  tbe 
facts  disclosed  tended  to  prove  a  contract 
between  the  parties,  and  a  breach  of  It 
by  defendants,  and  tbat  tbe  tacts  were 
sufficiently  stated  in  tbe  petition.  In  an 
interview  between  plaintiff  and  defend- 
ants on  the  23d  day  of  July  it  became  nn- 
derstood  tbat  tbe  grading,  or  part  of  it, 
would  be  let  out  to  anbcontractors,  at  a 
uniform  price  of  10  cents  per  yard.  We  do 
not  think,  though,  that  anything  tran- 
spired on  this  occasion  that  would  consti- 
tute a  contract  between  the  parties.  They 
did,  however,  become  advised  that  plain- 
tiff wished  a  contract,  and  tbat  defeod- 
ants  were  willing  that  heshould  have  one. 
On  July  31st  plaintiff  wrote  defendant 
Beeson,  asking  him  If  be  could  have  five 
miles  of  the  grading.  On  the  3d  of  Au- 
gust Beeson  answered:  '  By  tbe  time 
you  can  get  your  teams  here,  wewill  have 
five  miles  of  work.  You  can  move  on  to 
near  La  Crosse,  Kansas."  Plaintiff,  o» 
the  11th  of  August,  notified  defendant  Sel- 
den  that  he  took  flvemiles,  which  fact  wa« 
on  that  day  telegraphed  Beeson  by  Selden. 
On  the  12th  of  August  plaintiff  notified 
Beeson  by  letter  that  he  was  advised  that 
be  was  to  get  seetions  commencing  at  117, 
and  that  he  understood  the  sections  were 
ail  together.  This  information  he  must 
have  received  from  Selden.  No  n-ply  was 
made  to  this  letter,  and  plaintiff  had  the 
right  to  rely  on  bis  information.  Plain- 
tiff testified  that  Beeson  told  blm  be  was 
to  have  sections  117  to  121,  Inclusive,  and 
tbe  books  of  defendants  showed  that 
these  sections  bad  been  assigned  to  blm. 
Defendants'  snperintenoent,  Kelly,  met 
plaintiff's  foreman.  Combs,  on  bis  arrival, 
about  tbe  1st  of  September,  and  in- 
formed him  that  sections  117  to  121  bad 
been  allotted  to  him,  and  told  hint  from 
day  to  day  that  the  work  would  be  ready 
for  him  to  commence,  and  on  the  9th  of 
September  notified  him  to  be  ready  to- 
move  to  the  work  tbe  next  day,  which 
Combs  did,  with  his  men,  teams,  and  im- 
plements.    He  remained   there,   watting. 
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nntll  tbe  I8tb,  when  Kelly  iutormed  bim 
tbat  be  coald  not  get  tbe  grade  Htabed 
MOd  croRB-aectioned,  and  could  give  bim 
DO  further  promises.  Plaintiff  moved 
away  on  the  20tb.  If  these  facta  were 
true,  in  uar  opinion,  there  was  a  complete 
contract,  and  a  breach  thereof,  upon  wblcb 
plaintiff  would  have  a  right  of  action,  un- 
less there  was  an  understanding  and  con- 
dition that  the  time  of  tbe  performance 
was  dependent  upon  the  railroad  compa- 
ny getting  the  grade  ready.  There  Is  no 
evidence  of  any  default  on  the  part  of  de- 
fendants, unleMS,  by  the  unconditional 
terms  of  tbe  contract,  the  default  of  tbe 
railroad  company  could  be  attributed  to 
them.  Tbat,  in  our  opinion,  was  a  ques- 
tion for  tbe  jury,  depending  wholly  upon 
the  intention  of  the  parties,  to  be  gath- 
ered from  all  tbe  facts  and  circumstances 
in  the  case.  If  it  was  understood  and 
known  to  both  parties  at  the  time  of 
tbe  negotiations  tbat  tbe  performance  of 
tbe  worit  uece8»arily  depended  upon  tbe 
action  of  the  railroad  engineers  in  estab- 
llsbiug  tbe  grade,  then  we  would  have  to 
presume  tbat  tbe  condition  tbat  the  rail- 
road company  performed  its  part  of  the 
work  would  be  incorporated  into  and  be- 
come a  part  of  the  contract.  This  pre- 
sumption would  have  to  be  rebutted  by 
proof  tbat  the  parties  had  oo  Intention 
of  making  auch  a  condition  a  part  of  tbe 
contract.  As  the  intention  of  tbe  parties 
is  to  ()e  determined  from  all  the  evidence, 
it  should  be  ascertained  by  the  Jury  upon 
proper  ins!  ructions. 

2.  The  sulBciency  of  the  petition  and  of 
tbe  evidence  thereunder  to  sustain  the 
verdict  and  judgment  can  be  considered 
In  the  determination  of  tbe  propriety  of 
tbe  second  instruction.  If  plaintiff  is  en- 
titled to  recover  any  of  tbe  items  of  dam- 
age specified,  tbe  petition  will  be  good. 
In  determining  what  items  may  be  re- 
covered, we  will  determine  also  whether 
the  instruction  is  good  or  bad.  Defend- 
ants insist  tbat  in  a  suit  on  an  espress 
contract,  as  in  this  case,  such  special 
damages  as  are  claimed  under  the  petition 
cannot  properly  be  allowed,  and,  upon 
tbe  facts  disclosed  in  the  trial,  tlie  dam- 
ages should  have  been  limited  to  the  loss 
of  probe.  If  any,  plaintiff  could  have  real- 
ized by  a  performance  of  the  contract.  It 
is  Impossible  to  lay  down  any  rule  of 
damnges  for  breach  of  contract  tbat  can 
be  justly  applied  to  all  caseu  of  any  par- 
ticular class.  Each  case  muHt,  in  a  great 
meabure,  be  determined  upon  equitable 
principles,  upon  the  particular  facts  by 
whicii  it  la  attended;  the  controlling  prin- 
ciple being  that  the  one  suffering  from  the 
breach  should  be  fully  compensated  for 
all  losses  itustalned.  Other  rules  are 
merely  aids  to  that  end.  It  is  a  clear  prop- 
osition, and  one  well  settled  by  the  an- 
tboritios,  that,  where  there  is  an  express 
contract,  the  contract  itself  should  lur- 
ntsb  the  basis  for  estimating  the  damages 
if  they  can  be  ascertained  thereunder 
with  sufficient  certainty.  Tbe  contract 
price,  in  a  contract  of  this  character, 
woiild  not  be  the  reaaonnble  measure  of 
tb«damage,but  the  benetilB plaintiff  could 
have  obtained  had  he  been  permitted  to 
perform  tbe  work  at  tbe  contract  price. 


The  proflta  plaintiff  expected  to  realine 
out  of  the  contract  was  the  real  consid- 
eration tbat  induced  him  to  make  it. 
These  became  a  part  and  parcel  of  the 
contract  itself,  and  to  these  be  ought  to 
be  entitled.  If  tbe  contract  was  termi- 
nated, or  performance  prevented,  by  de- 
fendants, whether  through  inability  or 
design,  the  purposes  of  plaintiff  were  de- 
feated, and  the  loss  of  profits  sustnined. 
The  proAt  was  tbe  full  measure  of  his 
possible  gain  if  be  had  been  permitted  to 
complete  this  contract  without  unreason- 
able delay  or  interference.  Ii  be  per- 
formed no  part  of  it,  and  incurred  no  ex- 
pense, all  the  damages  be  could  Justly  de- 
maud  would  be  the  loss  of  the  profits  he 
could  have  realized.  So  we  understand 
tbe  general  rule  ol  law  on  tbe  subject  of 
damages  for  the  breach  of  an  express 
contract  of  this  character  to  be  the  uitfer- 
enre  between  tbe  contract  price  and  tbe 
cost  of  performing  tbe  contract,  it  It  can 
be  ascertained  with  n  reasonable  degree  of 
certainty.  If  tbe  contract  price  is  greater 
than  the  cost,  then  there  would  be  a 
profit,  to  which  the  contractor  would  be 
entitled  ;  If  Ichb,  then  he  would  have  made 
nothing  by  his  contract,  and  can  reason- 
ably claim  nothing  on  account  of  its 
breach.  This  rule  is  equitable  and  just, 
and  furnishes  full  and  adequate  compen- 
sation for  all  injury  sustained.  Myers  v. 
Railroad  Co.,  2  Cart.  28;  KailroRd  Co.  v. 
Howard,  18  How.,  on  page  344:  Park  ▼. 
Kitchen,  1  Mo.  App.  357;  Friedlander  T. 
Pugh,  43  Miss.  Ill ;  Polsley  v.  Anderson. 
7  W.  Va.  202:  Dnollttle  v.  McCnllough.  12 
Ohio  St.  860;  Atkinson  v.  Morse,  Ki  MIcb. 
276,  29  N.  W.  Rep.  711;  Fitzgerald  v.  Hay- 
wood, 50  Mo.  517;  2  Uedg.  Dam.  52l>:  1 
Sedg.  Dam.  §§  25-34:  Masteraon  v.  Mayor, 
etc.,  7  Hill, 68;  Delvin  v.  Mayor,etc.,63N.  Y. 
24.  Under  this  contract,  plaintiff  was  to 
perform  certain  labor,  at  a  specified  price 
per  yard.  Tbe  number  of  yards,  and  the 
expense  of  performing  tbe  labor,  so  far 
as  anything  to  the  contrary  appears  In 
the  record,  could  have  been  ascertained 
with  almost  exact  certainty,  and  than 
the  profits  could  have  been  determined 
with  Bufllcient  accnrncy  to  have  fixed  tbe 
measure  of  damages  according  to  tbe  geo- 
eral  rule  before  stated.  In  the  circum- 
stances of  this  case,  however,  this  rule 
would  not  give  the  full  measure  of  plain- 
tiff's damage.  He  was  entitled  to  fall 
satisfaction  for  all  his  losses.  If  he  bad 
been  notified  on  his  arrival  at  the  place 
of  performance  that  the  contract  was  re- 
pudiated, or  could  not  bo  carried  out,  on 
account  of  the  default  of  the  railroad  com- 
pany, then  tbe  loss  ol  the  prospective 
profits  should  have  satisfied  all  just  de- 
ma-ids.  But  plaintiff  contends,  and  tbe 
evidence  tends  to  prove,  that  he  was,  un- 
der the  contract,  to  begin  work  on  a  par- 
ticular day, and  could  not  do  so,  and,  by 
reason  of  the  promises  of  defendant  from 
day  to  day  to  have  the  worn  ready,  he, 
with  his  laborers,  teams,  and  implemenis, 
was  kept  Idle,  and  on  expense,  for  a  num- 
ber of  days.  Tbe  profits  be  would  have 
received  would  not  have  compensated  for 
this  damage,  nor  was  It  included  in  it. 
If,  at  the  end  of  20  days'  delay,  nialntiff 
could  have  gnnn  to  work,  and  eompteted 
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the  contract,  be  wnnid  have  itceired  tbe 
prufitK,  if  any  were  realized,  but  be  wonld 
have  lost  by  the  delay  whatever  be  conid 
bHve  earned  on  that  routract  durioK 
tbe  time  be  was  kept  Idle.  To  that  ex- 
tent the  damageH  hy  way  u(  profits  would 
fanve  (alien  abort  of  (all  compenaatlon. 
It  is  well  settled  by  aatbnrlty  tbat,  wben 
the  contractor  has  incurred  expenses  in 
preparation  for  tbe  performance  of  tbe 
contract,  be  is  entitled  to  recover.  If  there 
should  be  a  breach,  not  only  tbe  loss  of 
proflts,  but  also  tbe  necessary  damages 
resaltiuK  to  blm  from  such  expenses,  if 
rauded  by  the  default  of  hia  employer. 
Dnrkee  v.  Mott,  8  Barb.  423;  1  8edi?.  Dam. 
4.'>T.  note:  Allpbin  v.  Working,  (111.  Sup.) 
24N.  E.  Bep.  54;  Williams  v.  Ollphant.  S 
Ind.  273;  Pond  v.  Harris,  113  Mass.  114; 
Moore  V.  Monntcastle,  72  Mo.  605.  In  or- 
derto  receive  full  compensation,  plaintiff 
in  this  case  would  be  entitled  to  recover 
tbe  necessary  losses  incnrred  in  prepara- 
tion for  tbe  work,  and  while  waitin;;  in 
idleness,  with  his  laborers,  teams,  and 
implements.  If  sncb  idleness  was  enforced 
by  tbe  failure  on  the  part  of  defendants 
to  bare  the  work  ready  according  to  the 
terms  of  the  contract.  Defendants  had 
tbe  right  to  pnt  an  end  to  tbe  contract 
at  tbidr  will,  being  reeponsible  for  tbe 
damages  necessarily  resulting  tberefrouj. 
When  plaintitt  was  Informed  tbat  he 
coold  not  go  to  work,  his  contract  was  at 
an  end.  and  his  special  damages  also 
ended. 

Tbe  manner  adopted  b}*  the  conrt  of  as- 
certaining the  damage  caused  by  tbe  de- 
lay seems  unobjectionable.  Tbe  value  of 
the  teams  and  impiempnts  per  day  is  a 
very  fair  test  of  what  plaintiff  could  have 
earned  Lad  he  been  at  work.  Tbe  ex- 
pense incurred  in  keeping  and  paying  his 
foreman,  stablemen,  cook,  and  time- 
keeper were  also  proper  items  of  damages, 
onlcHs  any  of  them  would  have  been  nee- 
easariiy  included  in  estimating  tbe  dally 
value  of  tbe  teams. 

We  think  there  was  error  In  tbe  Inetrne- 
tlon  fixing  tbe  time  of  plaintiff's  enforced 
idleneoH  at  an  absolute  period  of  20  days. 
Tbe  evidence  shows  that  plaintIO  arrived 
at  the  place  fixed  for  tbe  performance  of 
the  contract  on  the  1st  day  of  Septemtier, 
and  tbat  be  was  notified  on  tbe  18th  that 
he  could  not  go  to  work.  That  wonld 
leave  only  18  days  for  which  he  could 
claim  damages.  It  is  true  be  remained 
until  the  20th,  but  be  bad  no  right  to  do 
so,  and  thus  accumulate  damages.  Some 
time  may  have  been  required  in  locating 
and  preparing  his  camp  and  getting  mat- 
ters in  order  to  begin  work.  Defendants 
agreed  that  work  would  be  ready  by  tbe 
time  plaintiff  could  get  his  teams  there. 
There  was  someevidence  tending  to  prove 
tbat  plaintiff  had  another  contract  to 
complete  before  be  could  begin  this  one. 
Wbetber  he  finished  bis  old  contract  soon- 
er than  defendants  coold  reasonably  bave 
anticipated  from  information  received 
from  him  may  have  been  a  question  in  tbe 
case.  We  are  therefore  of  tbe  opinion 
tbat  the  qnestion  as  to  tbelensth  of  time 
plaintiff  was  necessarily  kept  in  idleness 
sbonld  have  been  left  to  the  Jury  to  deter- 
mine under  all  the  circumstances. 


8.  We  see  no  error  in  admitting  In  evi- 
dence tbe  letters  and  telegrams  tbat 
passed  between  tbe  parties  in  reference  to 
tbe  contract.  It  was  proper  to  have  ail 
that  passed  between  them  before  tbe  jury, 
in  order  that  all  might  be  considered  in 
determining  theterma  and  conditions  of  the 
contract.  Theletter  written  by  plaintiff  to 
defendant  Beeson  under  date  of  August  24, 
IKS6,  after  the  contract  had  been  made, 
should  not  have  been  admitted.  In  this 
letter  he  says:  "My  outfit, inclnding  hired 
teams,  number  67, — and  yon  know  what 
it  costs  to  bold  them  idle;  and  my  under- 
standing from  yon  was  the  work  would 
be  ready  on  my  arrival,  which  I  trust  will 
be  tbe  case. "  These  wei*e  declarations  of 
a  party  in  bis  own  interest,  and  should 
not  have  been  re«d  in  evidence  to  tbe  Jury. 
A  party  is  not  allowed  in  that  manner  to 
make  evidence  for  himself.  For  the  errors 
indicated  tbe  judgment  is  reversed,  and 
cause  remanded.  Ail  concur,  except 
Thomas,  J.,  who  dissents. 

Thomas,  J.,  (dlsaenttng.)  I  do  nut  con- 
cur in  tbe  foregoing  opinion,  for  tbe  rea- 
sons given  by  me  in  my  diasenting  opinion 
in  divlBion  8,  pubilabed  in  15  B.  W.  Rep. 
1000. 


Blank  v.  Nohl. 
{Supreme  Court  cf  tffosouri   H«r.  14,  1899.) 
HnsBAiro  AND  Wip>— DrvoBCB— AoRsnnsT  to 
Facilitate  Divorce— Validitt. 
A  hasband,  against  whom  rait  had  been 
broagbt  for  divorce,  obtained  a  decree  in  his 
own  favor.     He  then  agreed  that,  if  the  wife 
would  not  move  for  a  new  trial,  he  would  fur- 
nish her  a  permanent  Bapport.    This  sKreement, 
though  made  after  the  decree,  and  without  any 
previous   understanding,    was   still   within   the 
timo  allowed  for  moving  for  a  new  trial.    Hild 
void,  as  an  agteement  nude  to  promote  or  facili- 
tate divorce.     Barclay,  J.,  diasenting.     19  S. 
W.  Bep.  65,  affirmed. 

In  banc.  Appeal  from  St.  Louis  circuit 
conrt;  Jambs  E.  Withrow.  Judge. 

Proceeding  by  Helena  Blank  against 
Francis  Nohl,  administrator  of  Oscar 
Blank.  Judgment  for  defendant.  Plain- 
tiff appeals.    AtUrmed. 

Edward  E.  a.  B.  Onrescbe  and  H.  S. 
Priest,  for  appellant.  Kebr  dt  Tittman, 
for  respondent. 

Black,  J.  This  was  a  proceeding  com- 
menced in  tbe  St.  Liouis  probate  court  by 
Helena  Blank  against  Francis  Nohl  as  ad- 
mlnistrator  of  tbe  estate  of  Oscar  Blank 
to  obtain  the  allowance  of  a  demand 
amounting  to  over  fO.OOO.  Tbe  demand 
is  founded  upon  the  following  contract, 
signed  by  Helena  Blank  and  by  Oscai 
Blank, dated  tbe  Oth  March, 1886:  "Helena 
Blank,  Plaintiff,  vs.  Oscar  Blank,  Defend- 
ant. In  the  circuit  court  of  the  city  of 
St.  Loois.  No.  52,206.  Tbe  above  cause 
having  been  beard  by  tbe  court  upon  the 
pleadings  and  proofs  in  the  cause,  and  a 
decree  of  divorce  granted  to  defendant 
and  against  plaintiff,  defendant,  Oscar 
Blank,  mindful  of  tbe  marital  relations 
which  have  existed  between  themselves, 
in  consideration  that  she  doth  forego 
making  a  motion  for  a  new  trial,  which 
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would  be  (DtUe  In  aoy  advantage  to  her, 
while  productive  to  him  of  forthei-  annoy- 
ance and  expense,  doth  covenant  to  and 
with  Bald  Helena  Blank  that  on  the  first 
day  ot  every  month,  beginning;  with  the 
first  day  of  the  month  of  April  now  next 
ensuing,  he  will  pay  to  her  the  sum  of 
seven ty-flve  dollars,  and  a  like  sum  of  aeT- 
enty-flve  dollars  on  tlie  flrnt  day  of  every 
month  thereafter,  so  long  us  she,  the  said 
Helena,  shall  live,  and  v\rhetlier  slie,  tlie 
said  Helena,  remain  married  or  unmarried. 
And  it  is  agreed  between  the  parties  that, 
taasmucb  as  the  same  is  intended  to  be 
lor  her  maintenance  and  support,  the 
amount  so  to  be  paid  to  her  shall  never 
be  subject  to  the  demands  of  any  of  her 
creditors,  nor  shall  it  ever  be  anticipated 
by  her  assignment,  and  payable  to  her 
only  upon  her  individual  receipt;  norcan 
it  at  any  time  or  under  any  circumstances 
be  comjiounded  or  commuted  for  a  fixed 
sum,  as  other  annuities  are,  though  by 
matual  concurrence  of  said  Helena  and 
of  said  Uscar  Blank,  his  heirs,  executors, 
or  administrators,  for  a  valuable  consid- 
eration, it  may  be  released."  The  afjree- 
ment  goes  on  to  provide  that  Oscar  Blank 
shall  pay  the  costs  ol  the  suit,  but  no  at- 
torneys* feen  beyond  what  he  had  paid ; 
that  be  will  turn  over  to  Helena  Blank 
one  bond  of  the  value  of  f1,OUO;  and  it  is 
then  further  provided  "that  the  said  Os- 
■car  will  deliver  to  her,  her  letters  during 
1879,  by  her  written  to  F.  L.  Schmidt,  and 
the  translations  thereof,  read  at  the  trial 
in  the  above-entitled  cause,  which  letters 
he  about  a  month  ago  obtained  of  said 
Schmidt;  that  while  be  may  retain  them 
until,  by  the  expiration  of  the  term,  said 
Helena  cannot,  by  a  motion  fur  new  trial, 
avoid  the  advantage  he  thus  gained  over 
her,  }nt  that  upon  the  execution  of  these 
presents  these  letters,  sixteen  in  number, 
And  their  translations  as  so  read  in  court, 
and  her  photograph,  as  shown  In  court  at 
the  trial  in  explanation  of  one  of  these 
letters,  shall  be  inclosed  in  suitable  envel- 
opes or  coverings,  sealed  with  a  seal,  -to 
be  left  in  the  possession  of  — — —  her  at- 
torney, while  the  papers  themselves  shall 

remain  In  possession   of ,  attorney 

of  said  Oscar,  but  as  escrows,  to  insure 
thPir  delivery  on  the  first  day  ot  the  next 
ensuing  April  term  of  said  circuit  court 
to  said  Helena,  provided  she  have  com- 
piled with  her  part  of  this  contract;  the 
letters  and  papers  so  mentioned  to  be  so 
inclosed  and  sealed  to  insure  that  no 
publicity  of  their  contents  be  had.  In 
consideration  whereof  thesaid  Helenacov- 
enants  to  and  with  said  Oscar  that  she 
will  forego  her  right  to  move  for  a  new 
trial  In  the  above-entitled  cause."  Or. 
Oscar  Blank  made  the  payments  specified 
In  the  contract  from  the  date  thereof 
down  to  his  death,  in  June,  1887:  and  the 
defendant,  as  administrator  of  his  estate, 
continued  to  pay  the  plaintiff  the  f75 
per  month  for  about  one  year  thereafter. 
The  probate  court  rejected  the  demand, 
and  so  did  the  circuit  court,  and  she  sued 
oat  this  appeal. 

The  divorce  suit  of  Helena  Blank 
against  Oscar  Blank,  mentioned  in  the 
foregoing  agreement,  was  commenced  In 
1879.    She  alleged  in  her  petition  that  the 


defendant  had  assaulted  ber;  that  he  had 
threatened  to  kill  her;  that  he  had 
charged  ber  with  Infidelity ;  and  that  lie 
bad  been  guilty  ot  various  other  Indignl. 
ties.  The  defendant  filed  answer  and  criii>a 
bill.  In  the  cross  bill  be  charged  her  with 
repeated  acts  of  adultery  with  F.  L.. 
Schmidt.  The  parties  prepared  for  trial 
on  these  pleadings,  by  each  causing  some 
10  or  11  witnesses  to  be  subpoenaed  for 
the  4tb  March,  1880,  the  day  on  which  the 
cause  was  set  down  tor  trial.  Instead 
of  going  to  trial  on  that  day,  leave  was 
granted  to  defendant  to  withdniw  bis 
answer  and  cross  bill  from  the  files,  and 
amend  the  same,  and  the  like  leave  was 
granted  to  the  plaintiff  to  withdraw  her 
reply.  On  the  next  day  thedefendant  filed 
an  amended  answer  and  cross  bill,  and 
the  pinlDtiR  at  the  same  time  filed  a  ii^ply 
thereto.  This  amended  cross  bill,  ins  read 
ol  charging  the  plaintiff  with  adultery, 
alleged  that  she  had  neglected  the  society 
of  the  defendant  for  that  of  Schmidt,  and 
had  permitted  the  latter  undue  familiari- 
ties. Un  the  8ch  of  the  same  month,  the 
court  heard  the  case,  and  awarded  the  de- 
fendant a  decree  of  divorce.  The  above 
contract  was  executed  on  the  following 
day,  the  9th  March,  1880.  There  had  t>een 
a  previous  divorce  suit  between  tliese  pur- 
ties,  on  the  hearing  of  widch  the  court  dis- 
missed the  bill  and  cross  bill. 

On  tlie  trial  of  the  present  casein  the  cir- 
cuit court,  the  defendant  adminlstratur 
called  to  the  witness  stand  the  attorney 
who  represented  Oscar  BlanK  in  the  di- 
vorce suit  mentioned  in  the  contract. 
This  witness  says:  "I  conferred  with  the 
attorney  for  the  plaintiff  in  the  dlyorc« 
suit,  upon  the  subject  Incorparated  in  the 
agreement,  before  the  hearing  of  that  suit. 
The  defendant  had  obtained  certain  let- 
ters which  were  very  damaging,  and  I 
was  satisfied  that  I  could  prove  they  were 
written  by  Mrs.  Blank.  1  said  to  the  at- 
torney for  the  plaintiff:  'There  is  no  show 
for  you  in  this  case.  Tou  might  as  well 
let  Judgment  go.  Dr.  Blank  has  no  un- 
kind feeling  towards  hU  wife,  and  he  is 
witling  to  settle  on  her  f75  per  mouth.' 
The  attorney  for  plain  tiff  rejected  the  prop- 
osition, and  the  letters  were  returned  to 
me,  and  we  went  to  trial.  The  proposi- 
tion was,  ir  no  fight  was  made,  he  would 
settle  on  her  $75  per  month  after  the  di- 
vorce, but  the  proposition  was  rejected. 
The  arrangement  about  S76  per  month 
had  been  mooted  and  bruited  for  quite  a 
while.  When  this  agreement  was  entered 
into  the  divorce  was  an  accomplished 
fact.  The  agreement  is  a  very  sincere  and 
truthful  expression  of  the  facts,  as  I  un- 
derstood them. "  As  to  the  trial  of  the 
divorce  case  this  witness  says:  "There 
were  two  witnesses  called, — one  to  prove 
the  signature  to  theletters;  and  the  other, 
an  expert,  to  prove  the  translations. 
Theletters  were  In  German,  and  are  the 
letters  alluded  to  In  the  agreement.  I 
have  no  recollection  as  to  whether  we 
had  any  other  oral  testimony,  i  don't 
remember  of  any  other  testimony  but 
those  letters  and  the  formal  proof.  My 
Impression  is  very  clear  that  Mrs.  Blank 
was  present  at  the  trial.  Sbemayhnve 
been  away.    Question.  She  called  nu   wit- 
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ces.ies  on  theHtli?  Aouwer.  Ihaveoorec- 
ollection  of  her  calling  any;  there  may 
have  been,  but  I  have  no  recoUe<!tion. 
This  witness  Hays  there  was  no  aj^ree- 
oient  to  Buppresa  any  evidence.  The  let- 
ters were  paased  to  the  judge  to  read  and 
act  upon. " 

Darii  of  the  question  whether  the  con- 
tract can  be  valued  ho  an  to  allow  the 
plaintiff  a  eom  in  gross  in  fall  diacbarge  of 
it,  is  tlie  mure  important  one,  whether 
the  agreement  can  be  enforced  at  all,  bo 
far  as  It  remains  unexecuted.  In  other 
words,  the  question  in  whether  the  agree- 
ment violates  a  sound  public  policy.  Mar- 
riage is  more  tbnn  a  mere  civil  contract. 
It  is  a  matter  of  state  concern  ;  and,  when 
the  marital  relation  Is  ouce  craa^ted,  it 
cannot  be  dissolved  hy  any  agreement  of 
tlie  parties.  It  can  be  dissolved,  and 
dissolved  only,  in  the  manner  and  for  tlie 
causes  allowed  by  law.  Courts  sitting  in 
divorce  cases  are  bound  to  protect  the 
public  interests  as  well  as  the  rights  of  the 
parties  themtielves;  and  hence  it  is  that, 
before  a  party  is  entitled  to  a  divorce,  it 
must  be  made  to  appear  by  proof  that 
be  or  she  Is  the  innocent  and  injured 
party;  and  this,  too,  though  there  Is  a  de- 
fault on  the  part  of  the  other  party.  For 
like  reasons,  the  law  U  well  settled 
that  an  agreement  having  tor  its  object 
and  consideratiou  the  granting  of  a  di- 
vorce is  illegal  and  void.  Says  BiHhop: 
"Bat  the  law  does  not  favor  divorce,  and 
permits  it  only  in  approved  cases,  and  on 
sentence  from  duly-established  authority. 
Therefore  any  agreeineut  for  divorce,  or 
any  collateral  bargain  promotive  of  it,  is 
unlawful  and  void."  2  Blsh.  Mar.  &  Div. 
$696,  (Ed.  1881.)  The  defendant  In  a  divorce 
suit  is  not  hound  to  make  a  defense,  and 
motnal  assistance  in  proving  the  actual 
facta  doeH  not  amount  to  collusion. 
Stew.  Mar.  &  Dlv.  SS  S02,  303.  But  a  bar- 
gain that  tliere  shall  be  no  defense  Is  col- 
lusion, and  any  promise  founded  on  such 
an  undertaking  cannot  be  enforced.  2 
Blab.  Mar.  &  Dlv.  }  2!».  (6tb  Ed.)  The 
case  of  Dames  v.  Barnes,  1  Prob.  &  Dlv. 
•'i^.  famishes  an  illustration  of  what  are 
and  what  are  not  collusive  contracts.  It 
is  there  said,  in  substance,  that  the  mere 
fact  that  the  husband  gave  the  wife 
money  for  her  support,  both  before  and 
after  he  Instituted  thedlvorce  suit, did  not 
prove  collusion;  but  furnishing  the  sup- 
port In  consideration  that  the  wife  would 
keep  quiet,  so  that  he  could  get  a  decree 
cheaper  than  be  otherwise  would  get  It, 
Wits  collusion.  Hays  Bishop:  "It  makes 
uo  dlSerence  bow  just  the  cause  may  be. 
If  the  parties  collude  in  the  ruanagement 
uf  the  case  before  the  court,  this  is  collu- 
sion. It  is  also  collusion  where  material 
facts  are  suppressed,  though  they  would 
not  have  changed  the  result."  2  Blsh. 
Mar.  &  Dlv.  §  28,  (3th  Ed.)  The  authori- 
ties ar(>  numerous  to  the  effect  that  any 
agreement  that  the  defendant  In  a  di- 
vorce suit  will  not  make  a  defense,  or  hav- 
ing for  its  object  the  dlHsolution  of  a  mar- 
riage contract,  or  designed  to  promote 
and  facilitate  a  divorce,  is  void,  because 
opposed  to  the  policy  of  the  la  w ;  and  any 
promise  founded  on  such  an  agreement  is 
also  void,  and  should    not    be   enforced. 


Sayles  V.  Sayle?,  21 N.  H. 319 ;  Cross  v.  Cross, 
.58  N.  H.  873;  Vlser  ▼.  Bertrand,  14  Ark. 
267;  Stoutenbnrg  v.  Lybrand,  IS  Ohio  St. 
228:  Kllborn  t.  Field.  78  Pa.  St.  194; 
Adams  V.  Adams,  25  Minn.  72;  Mucken- 
burg  r.  Holler,  29  Ind.  139;  Phillips  v. 
Thorp.  10 Or. 494.  Tbe  defendant  in  tbe  di- 
vorce suit  madea  proposition  to  the  plain- 
tiff to  the  effect  that  If  she  would  let  judg- 
ment go  in  his  favor  he  would  settle  upon 
her  973  per  month.  Thereupon  the  plead- 
ings were  amended,  and  the  witnesses 
discharged,  and  in  four  days  thereafter 
tbe  case  was  submitted  on  the  letters, 
and  the  defendant  obtained  a  divorce 
decree.  On  the  next  day  the  contract 
now  In  question  was  executed.  On  tills 
evidence  tbe  conclusion  would  be  Irresist- 
ible that  this  written  contract  simply 
voiced  a  previous  arrangement.  On  such 
a  state  of  facts,  there  can  be  no  doubt 
hut  the  contract  siiould  be  held  to  be  ille- 
gal and  Toid.  But  tbe  administrator  pro- 
duced evidence  to  the  effect  that  the  pi-op- 
osition  made  by  the  defendant  was  re- 
jected, and  that  there  was  uo  agreement 
or  understanding  between  the  parties  at 
or  prior  to  the  date  of  the  decree.  On  this 
state  of  facts  it  Is  earnestly  insisted  that 
the  agreement  sued  upon  was  not  one 
made  to  promote  or  facilitate  a  divorce, 
and  this  for  tbe  reason  that  it  was  en- 
tered into  after  the  divorce  bad  been 
granted,— after  tbe  divorce  was  an  ac- 
complished fact. 

The  error  In  this  agreement  lies  in  tbe 
fact  that  thedlvorce  was  not  then  an  ae- 
eoinpllshed  fact.  The  law  gave  the  plain- 
tiff the  right  to  file  a  motion  to  set  aside 
tbe  decree  and  for  a  new  trial  at  any  time 
within  four  days.  Such  a  motion  is  a  reg- 
ular step  in  tlie  proceeding.  By  it  she 
could  have  pointed  out  any  suppression 
of  evidence  or  Impositions  upon  tbe  court, 
as  well  as  errors  of  law  and  fact.  By  this 
agreement  she  undertakes  to  make  no  mo- 
tion for  new  trial.  It  Is  In  Its  entire  scope 
and  effect  an  undertaking  to  abandon  all 
opposition  to  the  decree,  which  was  then 
still  open  to  review  by  tbe  trial  court. 
The  agreement  la  also  careful  to  carry  the 
case  over  tbe  term,  when  the  court  would 
have  no  power  to  set  the  judgment  aside 
of  Its  own  motion.  Snch  an  agreement  la 
just  as  vicious  as  one  to  make  no  defense 
at  all.  There  is  In  principle  no  difference 
between  an  agreement  to  make  no  defense 
and  one  to  aliandon  all  opposition,  while 
a  motion  to  set  aside  the  decree  and  for 
new  trial  can  yet  be  made,  heard,  and  sus- 
tained. We  have  found  no  case  which 
will  uphold  such  a  contract  as  the  one  un- 
der consideration.  It  is,  on  its  face,  a  col- 
lusive contract  and  a  fraud  on  the  law. 
Tbe  plalntlfl  In  her  verified  petition 
charged  tbe  defendant  with  acts  which,  if 
true,  entitled  ber  to  a  decree,  with  ali- 
mony, unless  she  was  also  In  fault.  The 
defendant  In  bis  verlfled  cross  bill  charged 
ber  with  acts  which.  If  true,  entitled  bim 
to  a  decree,  unleas  he  was  In  fault.  The 
plaintiff  produced  no  evidence  in  support 
of  the  charges  made  by  her.  This  is  aufl9- 
clently  shown  by  the  evidence  in  the  pres- 
ent case  and  the  undisputed  circumetan- 
ces.  The  cause  was  submitted  on  tbe  let- 
ters written  b.T  plaintiff,  and  a  decree  en* 
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tered  tor  defendant.  The  case  presented 
by  the  plearlluKs  was  one  calling  for  close 
consideration  by  the  court  at  the  hearing 
and  on  a  motion  to  set  aside  the  decree 
and  for  a  new  trial;  yet  this  affreement 
seelts  to  and  does  cut  off  all  further  in- 
quiry and  investigation.  It  was  and  is 
an  Impnsitlon  on  the  court.— a  direct  effort 
to  defeat  the  policy  of  the  law.  Soch 
agreements  cannot  be  sustained,  nnless 
we  disregard  ami  set  at  defiance  well-set- 
tled rulcH  of  law.  A  defense  like  this 
coraos  with  seemiog  bad  grace  from  the 
estate  of  one  wlio  hus  reaped  tbe  benefit 
of  tlie  lilegal  con  tract,  but  the  objection 
Interposed  to  the  enforcement  of  the  con- 
trairt  is  sustained,  not  out  of  any  consid- 
eration for  Dr.  Blank  or  his  estate,  bot 
bet-ause  the  law  will  not  lend  its  aid  to 
the  enforcement  of  an  Illegal  contract. 
Tbe  law  leaves  the  parties  where  tbey 
bare  placed  themselves. 
Tbe  Judgment  Is  affirmed. 

Srebwood,  C..  J.,  not  sitting.  The 
other  Judges  concur,  except  Barolat,  J., 
who  dissents. 


Relyea  v.  Kansas  Citt,  Ft.  8.  ft  O.  B.  Co. 

(Supreme  Court  of  Mlswurl.    Nov.  14, 1893.) 

Railroad  Cohpan-ies— Death  of  Emplotb— Fel- 
low Sekvasts— Neoligexce. 

1.  A  bralieman  of  one  freight  train  is  tbe 
fellow  servant  of  the  fireman  of  another  freight 
trsin,  emplored  on  the  game  railroad.  Thomas 
and  Brace,  JJ.,  diBsenting.  Sullivan  v.  Railway 
Co.,  10  S.  W.  Rep.  852,  97  Mo.  113;  DUon  t. 
Railroad  Co.,  (Mo.  Sup.)  19  S.  W.  Rep.  412; 
Parker  v.  Railroad  Co..  Id.  1110:  aud  Schleretb 
T.  Railroad  Co.,  Id.  1134,— dUtinguisbed.  18  & 
W.  Rep.  1110,  affirmed. 

2.  In  an  action  for  tbe  death  of  plaintiffs 
hnaband,  caused  by  defendant's  negligence,  it 
appeared  that  at  a  certain  station  the  conductor 
of  defendant's  freight  train  ordered  the  rear 
brakeman  to  set  out  four  front  cars;  that  the 
latter  set  no  brakes  on  the  rear  cars,  as  it  was 
his  duty  to  do,  and  when  the  front  cars  aud  en- 
gine were  uncoupled  the  rear  cars  ran  hack- 
wards  down  a  long  grade,  and  collided  with  an- 
other freight  train  coming  towards  the  station, 
killing  plaintiff's  husband,  who  was  fireman  on 
the  latter  train.  Held,  that  the  conductor  of 
the  first  train  was  not  guilty  of  negligence  in 
failing  to  see  that  the  rear  cars  were  secured. 

3.  In  such  case  it  appeared  that  the  rear 
train,  on  which  deceased  was  fireman,  was  run- 
ning nearly  an  hour  ahead  of  schedule  time,  un- 
der proper  orders,  but  without  notice  to  the 
conductor  of  the  forward  train ;  that  it  was  a 
common  thing  to  run  these  trains  ahead  of 
timi':  atid  ibnt  it  was  not  usual  to  notify  the 
conductor  of  the  forward  train.  Held,  that  de- 
fendant was  not  guilty  of  negligence  in  running 
the  rear  train  ahead  of  time,  when  it  does  not 
appear  that  it  was  to  run  on  the  time  of  the  for^ 
ward  train. 

4.  The  cause  of  the  Injury  was  the  negli- 
gence of  the  brakeman  of  the  forward  train  in 
failing  to  secure  the  cars  at  the  station,  and  not 
tbe  running  of  the  rear  train  ahead  of  time. 

5.  It  appeared  that  these  trains  were  op- 
erated at  a  speed  not  exceeding  15  miles  per 
hour:  that  to  the  through  freight  trains  two 
brakemen,  and  to  the  local  freight  trains  three 
hr.ikoinen,  were  allotted:  and  that  thi'f  ind  the 
conductors  constituted  the  usual  and  suffielent 
force.  Held,  that  defendant  was  not  guilty  of 
negligence  in  not  having  more  than  two  brake- 
men  on  the  forward  train,  since  it  was  a  throujdi 
freight,  although  use  could  have  been  made  of 


another  brakeman  at  this  partlcalar  time.     19 
&  W.  Ueo.  1116.  affirmed. 

In  banc.  Appeal  from  'circuit  court, 
Jackson  county;  J.  H.  Slovbr,  Judge. 

Action  by  Emma  J.  Relyea  against  tb« 
Kansas  City,  Ft.  Scott  &  Gulf  Railroad 
Company  to  recover  damages  for  the  death 
of  her  husband  caused  by  defendant's  neg- 
ligence. From  a  Judgment  for  defendant, 
plain tllf  appeals.    Attlrmed. 

Critteiiilea,  Utiles  Ji  Gllkersoo  and  G.  L. 
Jones,  for  appellant.  I.  P.  Dhuh,  C.  H". 
Blair,  and  Pratt,  Ferry  Jk  HHgermaa,  lor 
respondent. 

Black,  J.  The  plaintiff  brought  thissuit 
as  tbe  widow  of  Johnson  Uel.vea  to  recov- 
er damages  because  of  tbe  death  of  her 
husband,  who  received  Injuries  while  in 
the  employ  of  the  defendant,  and  from 
which  Injuries  be  died.  Tbe  trial  court 
sustained  a  demurrer  to  the  plaintiff's 
evidence,  and  she  took  a  nonsuit,  with 
leave,  etc.  lo  support  of  this  ruling  it 
isinsisted  that  plaintlR's  husband  received 
the  injuries  which  caused  bis  death  by  rea- 
son of  the  negligence  of  a  fellow  servant, 
and  (or  this  reason  the  defendant  la  not 
liable.  The  evidence  produced  by  the 
plaintiff  discloses  tbe  following  tacts :  At 
the  time  of  the  accident  that  part  of  the 
plaintiffs  road  extending  from  Thayer  in 
a  northwest  direction  for  a  distance  ttt  188 
miles  to  Sprlngfleld  constituted  a  division. 
Two  through  freight  trains,  known  as 
"section  l''and"bection2~ot  No.  54,  left 
Thayer  tor  Springfield  at  2  or  8  o'cUirk  in 
tbe  morning.  Each  of  these  trains  had  a 
conductor  and  two  brakemen,  beHldes  an 
engineer  and  fireman.  Tbey  were  followed 
by  local  freight  train  No.  62,  which  bad  lo 
charge  of  it  a  conductor,  three  brakenien, 
an  engineer,  and  a  fireman.  The  plain- 
tiff's husband  was  fireman  on  tbe  engine 
of  this  train  52,  which  was  tlte  last  of  the 
three  to  leave  Thayer.  The  dixtance  from 
Thnyer  to  a  station  called  "  Burnbam  "  Is 
41  niitcs,  and  It  Is  four  miles  from  there  to 
the  next  station,  called  "Willow  Springs." 
From  Unrnham  to  the  latter  station 
there  is  a  down  grade  for  about  half  the 
way,  aud  then  an  up  grade  to  the  switch 
at  Willow  Springs.  Section  2  of  train  No. 
54  was  In  tbe  rear  of  sei-tion  1,  and  had  14 
or  ir>  cars  when  it  reached  Burnhani.  It 
took  on  4  more  cars  at  that  place.  When 
It  readied  Willow  Springs,  the  conductor 
concluded  (o  drop  4  curs  on  the  BWltcli, 
because  the  train  was  too  heavy  to  haul 
over  the  up  grade  from  there  to  .sterling, 
the  next  station;  and  to  that  end  tbe  en- 
gine aud  4  forward  cars  were  uncoupled, 
leaving  tbe  14  cars  standing  on  the  main 
track.  These  14  cars  ran  back  of  their 
own  momentum  towards  Burnbam,  and 
collided  with  train  52,  which  bad  In  the 
mean  lime  left  that  station  for  Willow 
SpringH.  It  was  In  this  collision  that 
plaintiff's  hnsband  received  the  injuries  of 
which  be  died.  Frank  Shea  was  the  con- 
dnctor,  Austin  the  head,  and  Short  tbe 
hind,  brakeman  on  section  2  of  train  54. 
The  plaintiff  called  Shea  and  Austin  as 
witnesses,  and  they  are  tbe  only  witnesses 
who  have  any  knowledge  of  what  oc- 
carred  at  Willow  Springs.  Shea,  tbe  con- 
ductor,  says   when   he  reached    Willow 
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SprtDCB  wltb  lilB  train  be  directed  Short, 
(he  rear  brakemao,  to  cat  oat  four  cars; 
tbat  Short  went  to  aBiiist  the  engineer  in 
eetclDx  tbem  In  on  the  Bide  track ;  that  tt 
waH  Short's  duty  to  see  tbat  the  bind  end 
of  the  train  was  secured  with  the  brakes. 
From  Ansttn's  testimony  it  appears  eec- 
tion  1  of  train  64  was  at  Willow  Springs 
when  section  2  arrived.  He  and  bis  con- 
ductor, Sbea,  bad  a  conversation  at  that 
place  on  the  station  platform,  In  which 
Shea  told. him  to  go  on  to  iSterllng,  the 
next  station,  with  section  1,  and  there 
uotify  train  No.  3,  coming  from  the  other 
dirt-ctlon.  This  order  was  given  to  avoid 
a  colliMion  between  No.  3  and  section  2. 
Aastin  got  on  the  caboose  of  section  1, 
and  tbat  train  started  up,  and  then 
stopped.  It  seems  the  engineer  of  section 
1  refused  to  take  the  chances  of  reaching 
the  next  stutiun  in  time  to  pass  No.  3. 
Auatin  then  went  back  to  the  head  of  his 
train, and  met  Shea  and  Short,  when  Shea 
said:  "Go  after  the  bind  end;  they  have 
roo  back."  He  and  Short,  with  the  en- 
gineer and  the  4  care,  went  back  after  the 
escapini!  14  cars.  ThcKe  cars  ran  back  be- 
caaae  the  brakes  were  not  set.  It  was 
still  very  dark  when  all  these  things  took 
place  at  Willnw  Springs. 

1.  From  the  foregoing  statement  of  the 
facts  It  is  manifest  that  Short,  the  bind 
brakeman  on  section  2  of  train  64,  was 
guilty  of  negligence  In  not  setting  the 
brakes  on  some  of  the  14  cars  before  he 
cut  out  the  4  care.  The  question  then 
arUpfl  whether  the  brakeman  on  one  of 
these  trains  ond  the  fireman  on  the  other 
were  fellow  servants  within  the  rule 
which  exempts  the  muHter  from  liability 
when  one  servant  is  injured  by  the  negli- 
gence of  his  coservant.  Much  has  been 
said  on  this  subject  of  late  in  the  follow- 
ing cases:  Sullivan  v.  Hallway  Co.,  97 
.Mo.  113, 10  S.  W.  Rep.  852;  Dixon  v.  Kail- 
road  Co.,  (Mo.  Sup.)  19  S.  VV.  Rep.  412; 
Parker  v.  Railroad  Co.,  Id.  1119:  Schlerctb 
V.  Railroad  Co.,  Id.  1184.  These  cases  re- 
ject the  rule  of  exemption  as  it  is  often 
broadly  stated,  though  less  frequently  ap- 
plied, that  all  are  coservante  who  are  en- 
gaged by  the  same  master  in  carrying  on 
soice  greneral  enterprise,  no  matter  how 
different  and  disconnected  the  work  may 
tie.  They  assert  the  more  reasonal>le  and 
just  role  tbat  they  are  coservants  who  are 
so  related  and  associated  in  their  work 
that  they  can  observe  and  have  an  influ- 
ence over  each  other's  conduct,  and  re- 
port delinquencies  to  a  common  correct- 
ing power;  and  they  are  not  coservants 
who  are  engaged  Indifferent  and  distinct 
departments  of  work.  They  show  that 
trackwalkers  and  track  repairers  and  per- 
sons operating  a  stone  crusher  are  not 
fellow  servants  with  those  engaged  In 
operating  trains.  Now,  in  this  case  each 
servant  was  under  the  immediate  com- 
ionnd  of  his  own  conductor,  it  is  trne; 
hot  that  fact  does  not  constliute  a  deci- 
sive or  controlling  circumstance.  Many 
cases  may  be  Instanced  where  different 
gangs  of  men,  each  gang  under  the  orders 
of  Its  own  foreman,  are  clearly  coservants 
within  the  rule  of  exemption.  It  does  ap- 
pear In  this  case  that  train  32  left,Thayer 
and  pursued  its  trip  under  the  orders  of 
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tbe  train  dispatcher,  and  It  Is  fair  to  pre- 
sume that  the  other  trains  made  their 
trips  under  orders  eraanuting  from  tbe 
same  sonree.  Tbe  injured  and  offending 
servants  were  operating  trains  over  tbs 
same  section  of  tbe  road.  Though  some- 
times  far  apart,  they  were  necessarily 
thown  into  close  relation  in  respect  to  tbe 
performance  of  their  work,  and  they  were 
engaged  In  the  same  department  of  serv- 
ice. They  were,  in  our  opinion,  coserv- 
ants, within  tbe  fair  meaning  of  the  mie 
of  exemption,  so  that  defendant  Is  not  lia- 
ble for  injuries  Inflicted  by  one  upon  the 
other.  This  case,  is,  on  its  anquestloned 
facts,  unlike  those  above  mentioned.  It 
Is  more  like  Scbaub  v.  Railroad  Co.,  108 
M».  74, 16  S.  W.  Rep.  924.  In  that  case  a 
brakeman  was  Injured  by  cars  standing 
on  a  side  track.  Says  tbe  court:  "There 
was  no  evidence  of  any  negligence  in  the 
case  of  any  one  except  the  train  men  who 
pot  the  cars  on  the  switch,  and  for  tbat 
negligence  the  company  was  not  liable  to 
the  deceased. '  That  case  was.  In  its  facts, 
different  from  those  before  mentioned, 
where  tbe  relation  of  fellow  servant  was 
held  not  to  exist,  and,  in  the  opinion  of  tbe 
writer,  it  Is  not  In  conflict  with  them  in 
the  conclnslon  reached  on  this  subject. 

2.  But  it  is  Insisted  on  the  part  of  the 
plaintiff  that  tbe  liability  of  the  defendant 
may  be  made  to  stand  on  the  ground  tbot 
the  conductor  of  the  forward  train  was 
an  agent  and  representative  of  the  defend- 
ant; tbat  he  was  guilty  of  negligence  lead- 
ing to  the  lujnry ;  and  that  t  lie  defendant 
Is  liable  for  his  negilgonce,  he  being  aii 
agent  and  vice  principal  of  the  company. 
This  presents,  of  course,  a  different  ques- 
tion from  that  which  we  have  been  consid- 
ering. Tbe  first  inquiry  is,  was  there  evi- 
dence tending  to  show  negligence  on  his 
part?  If  not,  tbat  disposes  of  this  whole 
contention.  If  Conductor  Shea  was  neg- 
ligent, it  was  because  ho  knew,  or,  in  the 
discharge  of  his  duties,  ought  to  have 
known,  that  the  14  cars  had  not  been  se- 
cured. He  was  called  to  the  btand  by  the 
plaintiff,  but  not  questioned  as  tn  the  de- 
tails of  the  transaction.  The  onl.y  lufen* 
ence  that  can  be  drawn  from  his  testi- 
mony and  the  evidence  of  Austin,  the  head 
brakeman.  Is  that  Sbea  was  standing  on 
The  station  platform,  and  there  told  Short, 
the  hind  brakeman,  to  cut  out  tbefour 
cars,  and  place  tbem  on  the  side  track. 
Short  undertook  to  obey  this  order,  but  in 
doing  so  failed  and  neglected  to  set  the 
brakes  on  tbe  cars  left  on  the  main  track. 
There  Is  no  evidence  in  the  case  tending  to 
show  that  Shea  knew  that  Short  hud  not 
secured  those  cars  by  setting  some  of  tbe 
brakes.  The  only  Inference  which  can  be 
drawn  from  the  evidence  is  tbat  he  was 
not  with  Short  when  the  forward  cars 
were  cut  out.  We  then  come  to  tbe  fur- 
ther Inquiry  whether  it  was  his  duty  to 
know  whether  the  other  cars  had  been 
secured.  The  proof  shows,  and  there  is 
no  evidence  to  the  contrary,  tbat  it  was 
Short's  du  ty,  as  hind  brakeman.to  look  out 
for  bis  end  of  tbe  troin.  It  was  necessary 
and  proper  tor  the  conductor  to  go  to  the 
station,  and  to  give  orders  as  to  the 
movement  of  the  train,  but  it  is  out  of  all 
reaeon  to  say  that  be  was  in  duty  bound 
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to  toUow  up  each  brakemao,  and  see  how 
eanb  movement  waa  executed.  There  ia, 
in  onr  opinion,  no  evidence  to  bIiow,  or 
tendiuz  tu  abow,  that  the  conductor  was 
KDilty  of  any  negligence  whatever.  It  la 
attain  InslHted  that  the  defendant  waa 
neKiiKent  in  that  the  rear  train  waa  run 
abend  of  avbedule  time  by  ordera  from  su- 
perior officers,  without Kivlnf;  the  conduct- 
or of  the  forward  train  notice  thereof. 
The  evidence  shows  that  No.  52 — the  rear 
train— reached  Burnbara  48  to  55  mlnntea 
ahead  of  ita  achedule  time,  and  that  it 
made  tlie  gain  in  time  parsuant  to  orders 
from  auperior  officers,  without  notice  to 
tbe  conductor  of  the  forward  train.  Bat 
it  also  appears  that  it  was  no  uncommon 
thing  for  these  trains  to  run  ahead  of  their 
schedule  time  when  ordered  so  to  do,  and 
tbat  it  was  not  usual  or  necessary  to  no- 
tify tbe  conductor  of  the  forward  train  of 
that  fact.  Specials  were  to  be  expected 
at  all  timed.  There  is  no  evidence  that 
No.  62  was  ordered  to  ran  on  the  time  of 
tbe  forward  trains.  We  do  not  aee  any 
evidence  of  negligence  in  this  respect.  Be- 
sides all  tbls,  the  fact  tbat  this  train  was 
running  in  advance  of  its  ifc;nlar  time 
was  not  tbe  cause  of  tbe  accident.  Tbe 
direct  and  only  cause  was  the  negligent 
act  of  the  brakeman  in  failing  to  secure 
tbe  cars  at  Willow  iiiprlngs. 

4.  The  furtlior  point  is  made  that  de- 
fendant was  negligent  in  tbls:  tbat  It  did 
not  man  tbe  forward  train  with  a  suffi- 
cient number  of  brakemen.  These  trains 
Were  operated  at  a  slow  rate  of  speed,  not 
exceeding  ID  miles  per  hour.  Three  bnike- 
men  were  allotted  to  the  local  freight 
trains,  because  it  was  necessary  to  handle 
cars  at  tbe  way  stations.  Two  were  al- 
lotted to  tbe  through  freight  trains,  and 
the  proof  is  that  they  were  sufficient  to 
handle  such  trains  composed  of  15  or  18 
cars.  Cse  could  have  been  made  of  an- 
other brakeman  nt  this  particular  time, 
but  tbe  fact  remains  that  two  brakemen 
and  a  condnctorconstituted  tbeasual  and 
a  sufficient  crew  for  all  ordinary  occa- 
sions. There  is  no  proof  in  the  case  to 
Justify  a  conclusion  that  this  train  was 
not  manned  with  a  sufficient  number  of 
brakeraun.  It  is  sufficient  to  say  In  con> 
elusion  that  from  the  eridence  prod  need  by 
tbe  plaintiff  this  accident  occurred  solely  by 
reason  of  the  negligence  of  the  brakeman. 
The  court  therefore  did  not  err  In  sustain- 
ing the  demurrer  to  tiie  evidence,  and  tbe 
Judgment  is  affirmed. 

Brack  and  Thomas,  JJ.,  dissect.  The 
other  Judges  concur;  BAitrLAY,  J.,  ex- 
pressing bis  views  in  note  below,  by  him 
written. 

Barclay,  J.,  concurs,  except  tbat  be 
does  not  wish  to  be  understood  as  ap- 
proving tbe  Judgment  In  tbe  Schanb  Case, 
(Mo.  Sup.)  16  S.  W.  Rep.  024. 

TnoMAS,  J.,  (dtssentlnfi;:)  I  find  myself 
unable  to  concur  in  tbe  foregoing  opinion. 
The  party  killed  and  tbe  negligent  brake- 
man  were  not.  in  my  Judgment,  follow 
servants,  within  the  rule  that  exempts  tbe 
roaster  from  liability  for  the  negligence  of 
a  coservant.      I   think  the   principle  an- 


nounced in  Sullivan  v.  Railway  Co.,  97  Mo. 
113,  lU  8.  W.  Rep.  852:  Dixon  v.  Railroad 
Co.,  (Mo.  Sup.)  19  3.  W.  Rep. 412;  and  Par- 
ker V.  Railroad  Co.,  Id.  1119, — should  be  ap- 
plied to  and  control  the  decision  In  this 
case.  Tbe  rule,  I  concede,  waa  not.  In 
tboae  casea,  formulated  In  tbe  same  ian- 
guageby  thefour  concurring  Judgee.  but 
tbe  principle  upon  which  tbe  rule  waa 
made  to  rest  was  announced  by  all  aub- 
stantiaiiy  alike.  Judge  Barclay,  in  tbe 
DIsonCase,  In  holding  a  railroad  company 
liable  for  tbe  death  of  a  workman  engaged 
in  its  quarry,  caused  by  the  negligence  of 
one  of  its  engineers,  said  "  tbe  master  bad 
seen  tit  to  place  tbe  deceased  quarryman 
and  the  train  men  nader  supervision  mid 
meinHgcmeBl  totally  apart  fivni  eaeh 
other.  They  were  not '  aotian  under  tbo 
aauie  ImmedlHte  coatrol.'  Railway  Co. 
v.  Muckny,  (1888,)  127  O.  S.  208,  8  Sup.  Ct. 
Rep.  1161.  Each  looked  to  a  different  Indi- 
vidual as  tbe  master's  representative  for 
directions  In  bis  work,  and  bad  nu  prac- 
tleal  connection  with  tbe  superior  who 
guided  and  supervised  tbe  acts  and  con- 
duct of  the  other. "  Judge  Black,  In  the 
Parker  Case,  in  holding  tbe  company  lia- 
ble for  the  death  of  a  trackman, cansed  by 
tbe  negligence  of  tbe  engineer,  stated  the 
rule  with  great  terseness  and  precision 
thus:  "Gubled  by  the  real  reason  for  the 
rule,  it  seems  to  us  it  should  be  applied, 
and  applied  only,  In  those  esses  where  tbe 
servant  injured  and  tbe  one  inflicMng  the 
injuries  are  so  asuoclHted  Had  related  In 
their  work  tbat  they  can  observe  and 
have  an  Inttuence  over  each  other's  con- 
duct, and  can  report  dellaqnencltts  to  a 
common  correcting  power  or  head.  In 
short,  they  should  be  fellow  servants  In 
fact,  and  not  simply  in  dialectic  theory. 
If  In  separate  and  distinct  departments, 
so  tb»t  the  circumstances  Just  stated  do 
not  und  cttunot  exist,  then  they  arenot  fel- 
low servants,  within  any  Just  and  fair 
meaning  of  the  rule."  (Tbe  Italics  in  these 
extracts  are  mine.)  And  in  the  opinion  in 
this  case  the  rule  Is  again  stated  In  sub- 
Btaiitially  tbe  same  language.  Therule,a8 
stated  by  myself  In  the  Parker  Case,  and 
in  which  Judge  Brace  concurred.  Is  this: 
"The  train  men  and  section  men  were  not 
fellow  servants;  not  because  they  per- 
formed different  work,  but  because  tbey 
performed  diritlnct  parts  of  the  same  work. 
In  dlffcrentgroups,  under  different  foremen. 
They  looked  to  different  indlvidnalH  for  di- 
rections In  their  work.  They  bad  no  com- 
mon, immediate  superior,  to  whom  they 
could  look  or  appeal,  if  need  be,  for  protec- 
tion. They  bad  no  control  of  each  other. 
They  were  not  conaociated  In  tbe  perform- 
ance of  their  duties."  In  these  extracts 
we  find  a  difference  In  tbe  statement,  but 
not  in  the  principle  and  gronnds,  of  tbe 
rule.  A  distinction  Is  attempted  to  be 
made  between  laburersln  different  depart- 
ments of  service,  but  I  think  tbe  distinc- 
tion is  wholly  an  artificial  one,  and  can- 
not be  upheld  without  abandoning  all  tbe 
gronnds  on  which  the  rale  is  made  to  rest. 
It  those  are  not  fellow  servants  who  arA 
not  "so  associated  and  related  In  tbetr 
work  that  they  can  observe  and  have  an 
influence  over  each  other's  conduct,  and 
can  report  delinquencies  to  a  common  cop 
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i-ecting  power  or  bead,**  or  who  do  not  act 
'iiqiler  the  same  Immediate  control,"  why 
should  tbe  liahllity  or  nonliability  depend 
on  the  natureolthe  work  done?  Wby  bold 
a  railroad  company  liable  wb^n  a  section 
man  is  injured  by  tbe  neicllKenceofan  enKl- 
neer,  or  when  a  track  man,  who  tamps  rock 
uuder  the  rails  and  ties,  is  Injured  by  tbe 
DeKllg^Dce  of  an  engineer,  who  is  engaged 
In  hauling  tbe  rock  thus  being  tumped,  on 
the  ground  that  tiiese employes  are  not  so 
asaociated  and  related  in  tbelr  work,  un- 
der a  common,  immediate  superior,  as  to 
observe  and  have  au  influence  over  each 
other's  conduct,  and  let  tbe  company  es- 
capH  liability  where  tbe  fireman  on  one 
train  is  Injured  by  the  negligence  of  a 
brakemau  on  another,  when  tliey  are  nut 
so  associated  and  related  in  their  work, 
under  a  common,  imroediato  superior,  as 
toobserve  and  have  an  Influenceorer  each 
other's  conduct?  I  most  confess  I  am 
unable  to  see  or  appreciate  tbe  distinc- 
tion. This  distinction  cannot  be  based  on 
tbe  ground  of  public  policy,  general  con- 
venience, or  expediency,  lur  that  would 
apply  to  all,  without  regard  to  the  de- 
partments of  tbe  service  or  rank  among 
the  employes;  and,  besides  that,  I  think 
tblsciiurt  has  repudiated  that  ground  as 
a  Rupport  tor  the  role  of  exemption.  The 
dlHtinctlon  cannot  be  made  to  rest  on  an 
implied  contract  of  the  assumption  of 
risks,  (nr  that,llke  tbe  other,  would  apply 
to  all  employes,  without  regard  to  rank, 
and  without  regard  to  the  departments  of 
service.  I  prefer  to  rest  the  rule  on  tbe 
grounds,  fairly  deduclble,  in  my  opinion, 
from  tbe  cases  above  named,  L  e.,  upon 
inch  association  of  employes  In  tbe  mas- 
ter's work,  under  a  common,  immediate 
superior,  tu  whom  they  can  look  for  pro- 
tection, aa  that  they  can  observe  tbe  con- 
duct of  each  other,  and  mutually  encour- 
age and  Influence  each  other  in  tbe  careful 
and  faithful  performance  of  that  work. 
Thus  far  I  feel  justilled  In  going  from  a 
consideration  of  the  decisions  and  grounds 
of  decisions  In  the  Sullivan,  Dixon,  and 
Parker  Cases,  alone;  but  my  position  finds 
support  elsewhere,  for  to  such  limitation 
of  the  rule  of  exemption  on  tbe  gronnd  of 
fellow  service  aa  herein  statsd  the  judicial 
miod  seems  to  be  trending,  as  lliustruted 
in  the  following  cases:  Railway  Co.  v. 
Aekley,  (Ky.)  8  S.  W.  Rep.  691 ;  Cooper  v. 
MDllins,  ((ia.)  76  Amer.  Uec.  I!38;  Hobson 
V.  Railway  Co.,  (Arli.)  II  Pac.  Rep.  54.5; 
Madden  v.  Railway  Co.,  US  W.  Va.810:  and 
Howard  v.  Railway  Co..  (Cir.  Ct.  Vt.)  40 
Pod.  Rep.  19o. 

Let  OS  apply  the  role  tbns  announced  to 
tbe  tacts  of  the  case  in  band.  (1)  Relyea 
and  The  rear  brakeman  on  the  forward 
train  were  not  consoclated  In  their  work, 
80  they  could  observe  each  other's  acts, 
niid  have  an  Influence  over  each  other's 
fondnct.  They  were  miles  apart.  (2)  They 
did  not  work  under  a  common, Immediate 
superior.  They  were  under  tiie  direction 
and  control  of  Independent  conductors, 
not,  tt  is  true.  Independent  of  their  com- 
mon superior,  but  simply  Independent  of 
each  other.  And,  conceding  the  propriety 
of  reporting  delinquencies,  they  had  no  op- 
portnnlfy  of  reporting  the  misconduct  of 
each  otber,  nor  did  they  have  a  common. 


immediate  superior,  to  whom  they  could 
have  reported,  had  they  so  desired,  each 
being  under  the  supervision  and  control 
of  an  Independent  and  separate  conductor. 
Hence  every  gronnd  on  which  tbe  rnle  an- 
nounced bv  a  majority  of  this  court  In  the 
Sullivan,  Dixon,  and  Parker  Cases  Is  made 
to  rest  is  here  wanting,  and  yet  the  defend- 
ant company  is  exempted  from  liability  on 
tbe  ground  that  the  rule  applies  to  coserv- 
ants  engaged  In  the  same  line  or  kind  of 
service,  without  regard  to  consociation  In 
their  work  or  common  supervision  and 
control.  It  seems  to  be  assumed,  though 
not  expressly,  in  the  opinion  of  the  court, 
that  liability  would  have  attached  In  this 
case  if  the  death  of  Relyea  had  been  caused 
by  tbe  negligence  of  the  conductor  of  the 
forward  train.  I  pause  to  inquire  upon 
what  theory  such  liability  can  be  predi- 
cated. As  to  deceased,  the  conductor  and 
members  of  the  crew  of  that  train  occupied 
the  same  relation  as  to  rank,  precisely,  and 
no  other.  None  of  them  had  any  control 
or  authority  to  direct  the  movements  of 
tbe  conductor  and  members  of  the  crew 
of  tbe  rear  train.  Here  were  two  distinct 
groups  of  men,  controlled  and  directed  by 
two  conductors  wholly  Independent  of 
each  other,  not  consoclated  In  their  work, 
and  widely  separated  by  distance.  But 
these  distinct,  and,  us  to  each  other.  Inde- 
pendent, groups  were  under  the  control  of 
a  common  superior,  said  in  the  opinion  to 
be  the  train  dispatcher,  and,  if  be  was  the 
common.  Immediate  superior,  not  only  of 
the  conductors,  hut  also  of  the  other  mem- 
bers of  tlie  crows,  and  the  firemen  and 
brakenien  of  these  trains  were  required  to 
look  for  orders  and  directions,  not  to  their 
resoectlve  conductors,  but  to  tbe  train  dis- 
patcher, then,  according  to  the  reason  of 
the  rolei  it  logically  follows  that  the  con- 
ductor of  the  forward  train,  with  tbe 
members  of  bis  crew,  was  a  fellow  servant 
of  deceased;  nay,  more,  tbe  conductor  of 
the  rear  train  would  likewise  be  his  fellow 
servant.  That  the  latter  proposition  is 
not  the  law  1  think  will  be  conceded  with- 
out argument  or  citation  of  authority, 
and  the  correctness  of  the  former  seems  in 
the  opinion  to  be  denied,  at  least  by  impli- 
cation; and  yet  defendant  is  exempted 
from  liability,  apparently,  because  the  in- 
jury resulted  from  the  ncKilKence  of  one 
servant  holding  thesame  rank  In  one  crew 
that  the  deceased  held  in  the  other,  both 
being  engaged  In  the  same  line  or  kind  of 
service,  /.  e.,  both  being  engaged  in  the 
operation  of  trains.  But,  according  to 
the  adjudged  cases,  nonliability  cannot  be 
predicated  upon  the  rank  alone  of  tbe 
offending  and  injured  servants.  It  Is  true 
the  offending  servant  here  was  a  subal- 
tern, bat  so  were  the  engineers  In  the 
Sullivan,  Dixon,  and  Parker  Cases  subal- 
terns,—that  is,  they  were  Inferior  In  rank 
In  the  groups  In  which  they  respectively 
did  service;  and  yet  in  those  cases  It  was 
not  supposed  that  the  master  was,  there- 
fore, e:{empted  from  liability.  They  bad 
charge  of  their  engines,  subject  to  tbe  or- 
derottbelrconductors;  and  the  hind  brake- 
man  of  the  forward  train  lu  this  case  bad 
charge  of  tbe  14  cars,  subject  to  the  orders 
of  his  conductor.  In  neither  case  was  the 
conductor  required  or  expected  to  go  and 
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personally  see  that  the  engrlne  was  proiv 
erly  managed  on  tbe  one  hand,  or  the 
brakes  properly  set  on  the  other.  Tbe  en- 
glneers  and  brakemen  were  requli-ed  to 
perform  their  duties  without  direct,  Im- 
mediate, and  constant  oversight.  II  tbe 
master  is  present  in  the  persona  ot  bis  en- 
gineers, and  their,  negligent  acts  are  bis, 
why  is  he  not  present  also  in  the  persons 
of  Ills  brakemen,  and  why  are  their  negli- 
gent acts  in  setting  brakes  not  bis?  If  an 
engineer  under  the  control  of  the  conduct- 
or Is  the  agent  of  the  master  in  the  man- 
agement of  that  part  of  the  train  (the  en- 
gine) of  which  he  has  charsre,  upon  what 
principle  can  it  be  said  the  brakeman  In 
this  case,  under  the  control  of  the  con- 
ductor, was  not  the  agent  of  the  master  In 
his  conduct  in  relation  to  that  part  of  the 
train  (the  14  cars)  committed  to  his 
charge?  Whose  act  was  that  brakeman's 
act  in  setting  the  brakes  on  these  14  cars? 
It  certainly  was  not  the  conductor's,  for 
it  is  conceded  that  "It  Is  out  of  all  i-eason 
to  say  that  he  [the  conductor]  was  in 
daty  bound  to  follow  up  each  brakeman, 
and  see  bow  each  movement  was  exe- 
cuted;" nor  was  it  the  brakeman's  act 
alone,  for  he  did  not  own  the  road  nor  the 
cars,  but  was  simply  acting  under  orders 
for  the  owner.  Then,  whose  act  was  It? 
Beyond  controversy  It  was  the  act  of  the 
company.  The  company  ran  the  train, 
and  ft  would  be  absurd  to  say  that  It, 
through  its  engineer,  opens  and  closes  tbe 
throttle  of  the  engine,  and  opens  and 
closes  the  valve  of  the  whistle,  but  ft  has 
nothing  to  do  with  setting  and  loosening 
the  brakes,  or  that  the  order  of  the  con- 
doctor  to  set  the  brakes  Is  tlie  order  ol  the 
company,  but  the  act  of  setting  them  in 
obedience  to  its  order  la  not  its  act.  Fol- 
lowing, therefore,  tbe  rule,  and  the  true 
reason  of  the  rule,  as  heretofore  stated  by 
toor  ot  the  seven  Judges  of  tbh  court,  I 
have  no  hesitancy  In  saying  that  the 
offending  and  Injured  servants  in  this  case 
were  not  fellow  servants,  and  tbe  ]ndg- 
meflt  ought  to  be  reversed,  and  the  cause 
remanded  for  new  trial.  I  am  authorized 
to  sa.y  that  Bracb,  J.,  concurs  with  me  In 
these  views. 


O'CoKKBi.i.  ▼.  Board  of  Prbsidrnt,  Etc., 
OF  St.  Loma  Public  !Schooi.8  et  «/. 

(Supreme  Court  of  Missouri,  Diiotsion  No.  2. 
Nov.  16,  1892.) 
Blectiok  or  Scbool  Director— Examination?  or 
Ballots. 
Const  art.  8,  {  3,  provides  that  all  elec- 
tions by  the  people  shall  be  by  ballot,  and  that 
tbe  election  officers  shall  be  sworn  not  to  dis- 
close how  any  one  voted,  unless  required  to  do 
80  as  witnesses  in  a  judicial  proceeding;  but  that 
in  all  cases  of  contested  elections  the  ballots 
ma^  be  counted  and  examined,  as  may  be  pre- 
scribed by  law.  Section  9  provides  that  the 
trial  and  determining  of  contested  elections  of 
all  pnblic  officers  shaU  be  by  the  courts  of  law, 
in  the  manner  provided  by  the  genera]  assem- 
bly. Held,  that  an  election  as  direetor  of  the 
school  board  of  St  Louis  under  the  act  of  1887, 
(paKes  272,  273,)  providing  that  such  election 
shall  be  held  by  all  the  quahfied  voters  of  the 
district,  is  an  election  of  a.  public  officer  by  the 
people,  within  the  meaning  of  the  constitution, 
utd  hence  the  ballot  boxes  used  in  such  election 


cannot  be  ^)ened  and  the  ballots  tnipected  ex- 
cept by  an  order  of  the  conrt  in  a  case  of  con- 
tested election,  proaecnted  under  a  statutory 
provision. 

Proceeding  by  John  W.  O'Connell  to  ob- 
tain a  writ  of  prohibition  ngalnst  tfie 
board  mt  president  and  directors  of  the  St. 
Louis  public  Bcboola,  William  H.  McClaio, 
Walter  J.  Wait,  Robert  Rntledge,  Henry 
Troll,  John  P.  Collins,  Henry  Hickman, 
John  J.  Sheehan,  and  Thomas  I.  Burke, 
to  restrain  them  from  opening  ballot 
boxes  and  Inspecting  ballots  cast  In  an 
election  for  the  office  of  director  of  defend- 
ant board.    Prohibition  granted. 

Chester  U.  Krura,  for  relator.  Chus. 
Nagel  and  Phillips,  Utew&rt  <ft  Cuantug- 
bam,  for  respondents. 

Oantt,  p.  J.  This  Is  an  original  proceed- 
ing, commenced  In  this  conrt,  to  obtain 
a  writ  of  prohibition  against  the  board  of 
president  and  directors  of  the  St.  Loaia 
public  schools  and  the  Individual  defend- 
ants, constituting  au  election  committee, 
appointed  by  said  board,  to  hear  a  certain 
contest  for  the  office  ot  director  in  said 
board.  The  plnintlll  alleges  that  he  la  a 
citlsen  of  the  city  of  St.  Louis,  resident 
within  tbe  eighth  school  district  as  estab- 
lished by  said  school  t»oard,  and  that  he  ia 
duly  qualltled  by  law  to  become  and  serve 
as  a  director  In  said  board;  that  the  said 
board  is  a  pabllr  corporation,  created  by 
the  laws  of  this  state,  to  manage,  control, 
administer,  and  regulate  the  system  of 
public  schools  within  and  for  the  city  of 
St.  Louis;  that  on  the  3d  of  November. 
]«91.  nt  said  city.  In  said  eighth  district, 
by  order  and  authority  of  said  board,  an 
election  was  held  for  .the  office  of  school 
director  for  said  district,  and  at  said  elee- 
tfon  plaintiff  was  duly  elected  to  snid 
office;  that  he  received  his  certificate  of 
election,  and  thereupon  became,  and  now 
is,  the  qnallfled  ana  lawful  incumbent  of 
said  office  of  dii-ector;  that  the  said  ofBce 
of  director  is  a  local  office,  within  the 
meaning  of  section  9,  art.  8,  of  the  consti- 
tution of  the  state.  The  petition  farther 
shows  that,  under  rule  6  of  the  rules  and 
regulations  of  said  board,  Thomas  I. 
Burke,  who  was  an  opposing  candidate 
for  said  office  at  said  election,  gave,  or  at- 
tempted to  give,  notice  for  a  contest  for 
said  office,  and  that  said  board  had  ap- 
pointed the  other  defendants  an  election 
committee  to  hearand  i-eport  on  the  same; 
that  said  committee,  against  the  protest 
of  plaintiff,  had  assumed  Jurisdiction,  and 
bad  heard  testimony  from  time  to  time 
until  September  IS,  1892;  "that  on  said 
last-mentioned  date  the  said  committee 
reported  to  said  board  tlint  the  further 
hearing  of  the  said  contested  election  case 
had  been  laid  over  until  September  29, 
1892,  at  which  time  the  said  committ<« 
proposed  to  open  the  ballot  boxes  which 
contain  tbe  ballots  cast  by  the  voters  In 
said  school  district  at  the  election  at 
which  plain  tin  was  elected  as  aforesaid; 
that  MO  order  of  conrt  has  been  obtained 
for  the  opening  of  said  boxes  by  tbe  said 
committee;  tliat  said  report  of  said  com- 
mittee of  its  Intention  to  open  said  ballot 
boxes  was  approved  by  said  board;  and 
thMt.  unless  restrained  bv  th«  conrt  ■!-««« 
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defendants  will  proceed  to  open  said  bal- 
lot boxes,  and  make  public  tbe  ballots 
contained  therein."  Upon  this  petition  ft 
citation  to  show  cause  was  Issued  liy  one 
of  thejadKt^  ot  this  division,  and  tbe  de- 
fendant Burke  filed  bis  separate  answer, 
and  all  the  utber  defendants  except  de- 
lendADt  Ulckman  flied  a  Joint  answer. 

Defendant  Bnrke,  in  his  answer,  denies 
all  tbe  nlleKations  of  tbe  petition,  asserts 
tbe  power  of  the  board  to  proceed  as 
threatened,  but  does  nnr  assert  that  he 
was  elected  to  saM  otHue.  The  other  de- 
fendants deny  that  this  is  a  local  office, 
within  the  meaning  of  the  constitution; 
deny  that  tbe  proceeding  In  which  they 
are  engaged  is  an  election  contest,  orit 
matter  of  contested  election;  and  arer 
that  tbey  are  proceeding  to  an  examina- 
tion into  tbe  conduct  of  said  election  held 
November  31,1891.  That  by  rlrtueof  an 
act  approved  February  13,  18US,  and  an 
act  approved  March  80,  1S87,  the  powers 
of  OMld  board  are  vested  iu  the  president 
and  directors,  who  are  g:lv6n  power  to 
judge  uf  tbe  qnaliScations,  elections,  and 
returns  of  its  memt)ers:  to  prescribe  tbe 
time,  place,  and  manner  of  condoctlng 
elections  of  memt>ers  of  said  board ;  and 
Keoerally  to  make  rules  for  tlwir  own 
Kuvernment  and  tbe  management  of  said 
schools.  Tbey  then  set  forth  at  length 
their  rales  governing  elec-tiuns  and  eleu- 
tluB  eon  tents.  Their  answer  admits  that 
upon  the  face  of  tbe  returns  of  said  elec- 
tion plaintiff  received  §29  votes,  Aiexa»der 
Shumate  4r>8,  Thomas  I.  Burke  931,  and 
Louis  Uild  180,  votes.  Tbe  president  of  the 
hoard  stdted  tn  the  board  that  it  ai>- 
peared  that  plaintiff  had  been  elected  di- 
rector, and  that  thereafter  he  satisfactori- 
ly auHwered  all  the  questions  required  by 
tlie  rules  and  propounded  by  tbe  pretU- 
deut,  and  that  tbe  oath  of  office  was  dnly 
administered  tn  him,  and  that  he  took 
bis  seat  asa  member  of  said  board.  Tliey 
do  not  deny  that  they  Intend  to  open  tbe 
ballot  boxes  as  charged  in  the  petition, 
but  assert  they  are  prui'.eeding  under  their 
charter  rights  to  do  so.  Opon  these 
pleadings  a  stipniation  was  filed  t;bat.  If 
a  writ  issued.  It  should  be  confined  to 
prohibiting  detendants  from  opening  the 
ballot  boxes  and  making  public  the  bal- 
lots; and  therefore  plaintiff  moved  for 
Judgment  npon  the  pleadings,  for  the  rea- 
son that,  if  said  contest  Is  u  contest  of 
election,  within  tlie  meaning  of  the  consti- 
tution and  laws  of  this  state,  then  only 
the  circuit  court  of  the  city  of  St.  Louis 
has  Jurisdiction  thereof,  and  tbe  ballot 
boxes  can  only  be  opened  under  the  oi^ 
ders  of  said  court,  which  tira  pleadings 
admit  have  not  been  obtained  lo  this  con- 
test; and,  on  the  other  hand,  It  this  is  not 
a  case  of  cbn tested  election  as  defined  by 
the  constitution  'Snd  laws  of  this  state, 
but  merely  an  Inquiry  by  the  said  t>oard 
for  its  own  information  as  to  the  election 
and  qoaiiflcatlon  of  one  of  its  directors, 
that  there  is  no  Jurisdiction  anywhere  to 
open  suid  ballot  boxes,  or  count,  inspect, 
«r examine  said  ballots;  and  becactse  »n 
election  of  school  directors  In  the  city  of 
St.  Lonis  Is  a  public  election  to  a  pobHc 
ofllce,  though  local  In  Its  clia'racter,  and 
tbe  seal  ol  atcnej  which  tbe  law  gives  t« 


tbe  ballot  is  as  much  imposed  in  socb  an 
election  as  in  any  other  election  to  any 
public  office  in  tbe  state. 

Section  S,  art.  8,  of  the  constitution  of 
this  state,  provides:  *  All  elections  by  the 
people  Khali  be  by  ballot.  Every  ballot 
voted  shall  be  numbered  in  tbe  order  in 
whicJ)  It  shall  be  received,  and  the  num- 
ber recorded  by  the  election  officers  on 
tiie  list  of  voters  opposite  the  name  of  the 
voter  who  presents  the  ballot.  1'he  elec- 
tion otflcers  shall  be  sworn  or  affirmed 
not  to  disclose  how  any  voter  shall  have 
voted,  unless  requlrsd  to  do  so  as  wit- 
nesses In  a  Judicial  proceeding:  provided, 
that  in  all  cases  of  conteHted  eieetlons  tbe 
ballots  may  be  couuted,  compared  with 
the  list  of  voters,  and  examined,  under 
such  safeguards  and  regulations  as  may 
be  prescribed  by  law."  Section  9 provides: 
"The  trial  and  determining  of  contested 
electiuuB  of  all  public  offieere,  whether 
state.  Judicial,  municipal,  or  local,  except 
governor  aud  iieute.iant  fiovernur,  sfaail 
be  by  the  courts  of  law,  or  any  one  or 
more  of  tbe  Judges  thereof.  The  general 
assembly  shall  by  general  law  designate 
the  court  or  Judge  by  whom  thegeneriil 
classes  of  election  contests  shaM  be  tried, 
and  regalnte  the  manner  of  trisl,  and  all 
matters  Incident  thereto ;  but  no  snch  law 
assigning  Jniisdlctlon  or  reg^ilatlng  Its 
exercise  shall  apply  to  any  contest  aris- 
ing out  of  any  election  held  before  said 
law  shall  take  effect. "  These  sections  of 
tlie  constitution  were  construed  In  State 
▼.  Francis,  88  Mo.  5S7,  and  the  decision 
reackpd  that  ballots  cast  at  an  election 
by  the  pi^uple  in  this  state  can  only  be 
connte<l  In  cases  o<  contested  elections; 
and  by  "con tested  elections"  were  meant 
statutory  coa teste,  in  which  the  contest- 
ant seeks  not  only  to  oust  tlie  intruder, 
but  to  have  himself  Inducted  into  the 
office,  and  the  contested  election  cases  in 
whicli  tite  ballots  mny  be  inspected  are 
those  which  tbe  constitution  requires  the 
general  assembly  to  designate  the  court 
or  Judge  to  try,  and  no  Inspection  can  be 
had  In  any  other  court.  With  this  single 
exception,  then,  It  1«  the  unmistakable 
parpose  of  the  constitution  that  the  bal- 
lots cast  at  an  elpction  by  tbe  people 
shull  be  secret,  and  forever  free  from  In- 
spection tiy  the  courts  or  individuals. 

The  first  essential  inquiry  to  be  an- 
swered in  this  case  arises  at  once:  Was 
tlie  election  for  school  director  In  the 
eighth  district  of  St.  I^ionis.  on  tbeSdof 
November,  1891,  an  election  by  the  peo- 
ple? That  election  was  held  under  the 
act  of  18S7,  (pages  272,  273.)  By  tbe  terisB 
of  the  law  It  was  an  election  to  be  held 
by  the  qualified  voters  of  said  district; 
and  the  school  board  of  St.  LouIh  Is  a 
public  corporation,  an  Instrumentality 
created  by  the  laws  of  the  state  to  ad- 
minister tbe  trust  created  and  assumed 
by  tbe  atate  for  the  education  of  the  chil- 
dren of  tbe  state.  It  l<inelther  a  private 
corporation,  with  vested  rights,  exempt 
from  tbe  general  laws  of  the  state,  nor  a 
municipal  corporation  proper,  bnt  It 
clearly  falls  with  the  class  of  bodies  cor- 
porate now  designated  as  "public  corpo- 
rations" or  "fftias/  municipal  corpora- 
tiaaa."    It  was  chartered  bf  An  act  oK 
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the  seneral  aBSPtnbly,  February  13, 1883, 
whicli  reeervod  the  riKbt  to  alter,  amend, 
or  repeal  it  wben  the  leKlelatore  eboDld 
Bee  fit  to  do  so.  It  has  been  amended  by 
varloas  acts,  and  the  constitutionality  of 
these  acts  sustained  by  this  court.  Stute 
V.  Miller,  100  Mo.  489,  18  8.  W.  Bep.  877; 
Heller  ▼.  Streminel,  62  Mo.  809;  State  v. 
Tledemann,  B9  Mo.  800;  State  ▼.  Trncy,  04 
Mu.  217,  6  H.  W.  Rep.  709;  Buchanan  r. 
School  Uist.,  25  Mo.  App.  86;  Roach  r. 
Board,  77  Mo.  484.  Without  further  elab- 
oration, It  is  sufficient  to  say  tha^  an 
election  of  school  directors  by  the  quail- 
fled  voters  of  a  school  district  is  "an  elec- 
tion by  the  people, "  within  the  meanlns 
of  the  constlcutlon.  It  lollovcs  that  the 
ballots  cast  at  such  election  are  secured 
the  same  Immunity  from  Inspection  ns  are 
the  ballots  cast  at  any  other  election  by 
the  people;  that  is  to  say,  the  ballot 
boxes  can  only  be  opened  by  an  order  of 
the  court,  in  case  of  a  contested  election, 
prosecuted  under  a  statutory  proTlslon. 
As  the  defendants  disclaim  and  deny  that 
they  are  aasertlnK  the  riKht  to  Inspect, 
count,  and  compare  the  ballots  by  virtue 
of  a  contest,  and  as  they  are  bound  by 
their  pleadings,  it  is  clear  that  there  is  not 
only  no  power  in  them,  as  a  committee 
of  the  board,  to  open  the  ballot  boxes, 
but  there  is  no  power  In  the  board  or  any 
one  else  to  open  said  ballot  boxes,  and 
count  said  ballots.  The  "power  to  Judge 
of  the  qualifications,  elections,  and  re- 
turns of  Its  members**  Is  to  be  exercised 
by  the  hoard  under  the  limitations  of  the 
constitution,  to  which  they  are  as  much 
amenable  as  other  citisena  of  the  state, 
and  Is  no  warrant  tor  the  exercise  of  a 
power  which  Is  forbidden  the  state  itself. 
The  motion  for  Judgment  on  the  plead- 
IngM  is  sustained,  and  it  is  considered,  or- 
dered, and  adjudged  by  the  court  that  the 
said  defendants,  and  each  of  them,  be,  and 
tliev  are  hereby,  prohibited  from  opening 
the  ballot  boxes  in  possession  of  the  secre- 
tary <ir  said  board  of  president  and  direct- 
ors of  the  St.  Louis  public  schools,  which 
contain  the  ballots  cast  at  an  election 
held  in  the  eighth  school  district  of  the 
city  of  St.  Lonis  on  the  8d  day  of  Novem- 
ber, 1891,  and  from  inspecting,  counting, 
and  examining  said  ballots  by  virtue  of 
a  proceeding  begun  and  pending  in  said 
bonrd  to  test  the  right  of  John  W.  O'Con- 
nell  to  membership  as  a  director  in  said 
board;  and  it  is  further  ordered  and  ad- 
judged that  plaintiff  have  and  recover  the 
costs  herein  paid  out  and  expended,  and 
that  he  have  execution  therefor.    All  con- 


CUMMINGB  et  a/.  V.  PoWELb. 

{Supreme  Court  of  Missouri,  Dkolslov,  No.  9. 
Nov.  16, 1893.) 

PuBMO  Lands — Qrants— Reservatiosb — IjOOA- 

TION   OF  Ceutificate — VaLIDITT. 

1.  Act  Cong.  Jnne  13,  1812,  (2  U.  S.  St  p. 
748,)  confirmed  to  the  inhabitants  of  St.  Louis 
and  other  towns  certain  town  lots,  common 
fields,  etc.,  which  had  been  cultivated  or  pos- 
sexscd  prior  to  December  20,  1803,  and  required 
a  surrey,  as  soon  as  aii^ht  be,  of  the  outbound- 
arr  line,  so  as  to  inelude  common  field  lots,  em- 
braced IB  a  tract  known  aa  "Qrand  Prairie." 


Section  2  reaerved  for  the  support  of  the  schools 
of  such  towns  all  common  field  lots,  etc.,  in- 


cluded in  such  survey,  "not  rightfully  dalmed 
by  Individuals."  Act  Cong.  Veh.  17,  1815,  (3 
U.  S.  St.  p.  211,)  authorized  the  owners  of  lands 


in  New  Madrid  county,  injured  by  an  eartb. 
qaake,  to  locate  a  like  quantity  on  any  pnblie 
lands  "the  sale  of  which  was  authorized.  Uild, 
that  a  location  under  a  New  Madrid  certificate 
made  prior  to  the  outboundary  survey,  on  Urand 
Prairie  common  field  lots  not  claimed  by  indl^ 
viduals,  was  void,  though  sudi  survey  when 
made  did  not  include  such  lots,  since  it  appeared 
that  they  were  within  the  outboundary  line  as 
shown  by  fixed  monuments  at  the  date  of  the 
act  of  1812,  and  were  by  that  act  reserved  and 
disposed  of  by  the  government.  Oummings  v. 
Powell,  (Mo.  Sup.)  10  S.  W.  Rep.  819,  followed. 
Ehrhardt  v.  Hogaboom,  5  Sup.  Ct  Bep.  1157. 
115  U.  S.  67,  and  French  v.  Fyan,  i«  U.  S.  109, 
distinguished. 

2.  Act  Cong.  Jnne  15,  1864,  (13  U.  S.  St.  p. 
182.)  provides  that  all  right,  title,  and  interest 
of  the  United  States  in  and  to  ail  lota  and  par. 
eels  of  land  in  the  Grand  PnUrie  common  field, 
"which  have  not  been  l>efore  disposed  ol."  shall 
be  and  are  granted  and  relinquished  to  the  state 
for  the  support  of  schools  in  the  township  where 
located.    Act  Cong.  June  30,  1864,  (13  U.  S.  St. 

&681,)  provides  that  ail  the  right  and  title  of 
e  United  States,  in  all  lands  within  the  bound- 
aries of  designated  locations  in  the  same  town- 
ship, made  by  certificates  issued  nnder  the  New 
Madrid  act,  shall  be  and  are  relinquished  to  the 
representatives  of  the  persons  in  whose  names 
the  locations  were  made.  Bdd,  that  a  location 
of  Grand  Prairie  common  field  lots,  made  in 
1818,  which  was  void  because  such  lota  had 
been  disi>osed  of  by  the  government,  and  were 
not  then  subject  to  sale,  was  not  recognized  and 
validated  by  the  above  acts.  Oummings  v.  Pow- 
ell, (Mo.  Sup.)  10  S.  W.  Rep.  819,  foUowed. 

Appeal  from  St.  Locta  circuit  court;  Le- 
BOY  B.  Valuant,  Judge. 

Action  of  ejectment  by  Francis  M.  Cam- 
mlngs  and  otiiers  against  Robert  W. 
Powell.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.     Affirmed. 

For  a  full  statement  of  the  facts,  see  de- 
cision on  former  appeal,  (Mo.  Sup.)  10  S. 
W.  Rep.  819. 

/).  T.  Jevrett,  for  appellants.  Alex. 
Martin,  for  respondent, 

Thobias,  J.  This  is  an  action  of  ^ect- 
ment,  and  the  facts  of  the  case  appear  in 
the  opinion  rendered  on  a  former  appeal, 
reported  in  97  Mo.  524, 10  8.  W.  Rep.  819. 
At  the  last  trial  the  lower  court  ignored 
the  statue  of  limitations,  and  found  that 
the  demanded  premises  lie  within  the  out- 
boundary line  of  the  common  fields  of  St. 
Louis  as  they  existed  in  1808  and  1812,  and 
held  that  the  location  in  1822  of  the  Now 
Madrid  certificate  of  relocation,  under 
which  plaintiffs  derive  their  title,  was 
void,  because  the  sale  of  the  land  covered 
by  it  was  not  at  that  time  authorised  by 
law.  This  ruling  is  In  accord  with  the  de- 
cision of  this  court  on  the  former  appeal, 
and  we  see  no  reason,  in  principle  or  au- 
thority, for  departing  from  It  now,  though 
the  learned  counsel  for  plaintiffs  earnestly 
insists  thfat  It  Is  in  irreconcilable  conflict 
with  the  prlnclide  laid  down  In  Ehrhardt 
V.  Hogaboom,  115  [J.  S.  07,  6  Sup.  Ct.  Rep. 
1157,  and  French  v.  Fyan,  93  U.  S.  169,  and 
complains  that  this  court,  in  its  former 
opinion,  did  not  notice  those  cases,  and 
ignored  the  doctrine  of  relation  which  he 
Invokes  in  support  of  plaintiffs'  title.  The 
▼ice  of  couDsers  argument  ta  not  in  Its 


Digitized  by 


Google 


Mo.) 


CUMMIXGS  v.  POWELL. 


487 


form,  bat  In  Kh  false  aBSDniptions.  In  or- 
der to  apply  the  doctrine  ot  relation  In  the 
case  at  bar,  plalntiOs  mast  asaame  that 
Conway  obtained  an  equitable  title  to  the 
premlsea  in  controversy  by  the  location  of 
tbe  New  Madriil  certificate  in  1822,  and 
that  the  Kuvt^rn men  t,  by  the  act  of  cou> 
gresa  of  June  30,  1S64,  ((ranted  plaintiRs, 
us  Conway's  legal  repreHentatlvps,  the 
lexal  title  thereto,— tbe  two  Identical 
points  which  the  court  has  decided  ad- 
versely to  them.  If  Conway  obtained  the 
equitable  title  to  this  property  in  1822. 
and  tbe  Kovernment  granted  tbe  legal 
title  to  Conway's  legal  repreHentativea  in 
1864,  that  ends  the  controversy  without 
the  invocation  of  tbe  doctrine  of  relation. 
Plaintiffs  are  equally  unfortunate  in  their 
attempted  applications  of  tbe  principle  of 
tbe  Ehrhardt-Hogabooin  and  French- 
F^AD  Cases.  In  the  former  case  plalntiO 
traced  bis  title  to  tbe  land  from  a  patent 
issued  to  a  settler  onder  the  pre-emption 
laws.  Tbe  defendant  offered  to  show  by 
parol  testimony  that  2U  acres  ot  tbe  de- 
manded land  were  swamp  and  over- 
flowed, which  passed  to  the  state  of  Cali- 
fornia under  an  act  of  congrcnb  ^rantinK 
to  that  state  swamp  and  overflowed  land. 
Defendant  did  nut  connect  himself  in  any 
way  with  tbe  title  of  the  20  acres,  nor 
did  it  appear  that  the  20  acres  formed 
a  part  of  any  land  selected  by  the  state 
and  claimed  by  her  as  swamp  and  over- 
flowed land ;  and  the  supreme  court  of  the 
United  States  held  that  defendant,  being 
simply  an  intruder,  was  in  no  position  to 
call  In  question  the  validity  of  a  patent  ot 
he  United  States,  and  require  the  plaintiff 
to  vindicate  the  action  ot  the  officers  ot 
the  land  department  in  issuing  it.  fhe 
court  says:  "A  patent  of  the  United 
States,  regular  on  Its  face,  cannot,  in  an 
action  at  law,  be  held  inoperative  ns  to 
any  lands,  covered  by  it,  upon  parol  testi- 
mony that  they  were  swamp  and  over- 
flowed, and  therefore  unfit  for  cultivation, 
and  hence  passed  to  the  state  under  tbe 
grant  of  such  land  on  her  ndmisBion  into 
the  Union.  In  French  v.  Fynn,  93  U.  S. 
169,  this  court  decided  that,  by  the  second 
section  of  the  swamp-land  act,  tbe  power 
and  dnty  devolved  upon  the  secretary  of 
the  interlor.as  the  head  of  thudepartment 
which  administered  tbe  affairs  of  tbe  pub- 
lic lands,  of  (letermiulng  what  lands  were 
of  the  description  granted  by  that  act. 
and  made  his  office  the  tribunal  whoise 
decision  on  that  subject  was  controlling. 
And  he  was  to  transmit  a  list  ot  such 
lands  to  the  governor  of  the  state,  and  at 
tbe  hitter's  request  issue  a  (latent  there- 
for to  tbe  state,  in  that  case  parol  evi- 
dence to  show  that  tbe  land  covered  by  a 
patent  to  Missouri  under  tbe  act  was  not 
swamp  and  overflowed  land  was  held  to 
be  inadmissible.  On  tbe  same  principle 
parol  testimony  to  show  that  the  land 
covered  by  u  patent  ot  the  United  States 
to  a  settler  under  the  pre-emption  laws 
was  swnmp  and  overflowed  land  must  be 
held  to  be  inadminsible  to  defeat  tbe  pat- 
ent. It  la  tbe  duty  ot  the  land  depart- 
ment, of  which  the  secretary  is  the  bead, 
to  determine  whether  land  patented  to  a 
settler  Is  ot  the  class  subject  to  settlement 
under  the  pre-emption  laws,  and  bis  Judg- 


ment as  to  this  fact  is  not  open  to  contes- 
tation in  an  action  at  law  by  a  mere  in- 
truder without  title."  In  tbe  applicaciun 
ot  tbe  doctrine  of  this  case  to  their  title, 
plalntiHs  are  again  driven  to  the  necessity 
of  assuming  the  only  points  in  coutro- 
Tersy.  1,  e.,  that  Conway  obtained  the 
equitable  title  to  tbeland  in  1822,  and  tbey, 
as  Conway's  representatives,  were  grant- 
ed the  legal  titlein  1804.  This  asHuraption 
Is  not  true.  Conway's  location  uf  the 
New  Madrid  certificate  on  the  land  in  con- 
troversy in  1822  was  void,  for  tbe  sale  of 
tbis  land  was  not  then  autliorized  bylaw; 
indeed,  it  was  reserved  by  act  of  congress 
(June  13,  1812)  tor  the  snpport  of  the 
schools  of  St.  Louis.  Congress  had  set 
apart  these  lands  for  a  specific  purpose. 
And  it  has  been  settled  in  the  United 
States  for  over  5U  years  that  tbe  location 
of  a  New  Madrid  ctirtificato  or  entry,  and 
the  Bubsfqueut  Issuance  of  u  patent  under 
such  location,  for  land  reserved  from  sale 
at  the  time,  are  not  only  voidable,  but 
absolutely  void,  and  this  may  be  made 
to  appear  in  an  action  at  law.  Stoddard 
V.  Chambers,  2  How.  2S4;  BIsseli  v.  Pen- 
rose, 8  How.  S17;  Mills  v.  .Stoddard,  Id. 
345;  Doolan  v.  Carr,  125  U.S.  625,8  Sup. 
Ct.  Rep.  122S;  Wilcox  v.  Jaclison,  13  Pet. 
498;  Easton  v.  Salisbury,  21  How.  426; 
Best  V.  Folic,  18  Wall.  112;  Uailway  Co. 
V.  U.S.,  92  U.S.  733;  Newhull  v.  Sanger, 
Id.  761 :  Smelting  Co.  v.  Kemp,  104  U.  S. 
636;  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
1  Sup.  Ct.  Rep.  389;  Railway  Co.  v.  Dun- 
raeyer,  113  U.  S.  629,6  Sup.  Ct.  Rep.  606; 
Reyuolds  v.  Mining  Co..  116  U.  S.  6N7,  6 
Sup.  Ct.  Rep.  601. 

Tbetatlur(>  of  the  deputy  surveyor  gen- 
eral to  survey  and  mark  the  outbuunding 
line  of  the  common  fields  of  St.  Louis  did 
not  invalidate  the  claims  ot  owners  of 
common  field  lots,  or  render  nugatory  the 
reservation  of  the  unclaimed  lots  therein 
for  tbe  support  of  tbe  ocliools  of  the  vil- 
lage, Ulasgow  V.  Baker,  85  Mo.  .559.  and 
12b  U.  S.  577,  9  Sup.  Ct.  Rep.  154,  and  cases 
cited.  This  record  8h(>w8  that  the  land 
In  controversy  lies  inside  ot  the  outbound- 
ary  ot  these  common  fields,  as  shown  by 
fixed  monuments  at  corners  and  along 
the  line.  The  reservation  was  ot  all  un< 
claimed  lots  in  these  common  fields,  and, 
as  they  had  a  fixed  boundary,  it  was  not 
intended  to  leave  any  discretion  to  the 
surveyor  general  as  to  what  lands  were 
reocrved  for  the  support  of  the  schools. 
All  lie  had  to  do  was  to  find  and  mark 
the  outtioundary  na  It  existed  in  1803  and 
1812.  The  reservation  wascertain  because 
it  could  be  rendered  certain.  The  oHicers 
of  the  land  department  permitted  the  loca- 
tion in  question  to  be  made  in  1822,  but 
they  could  not  and  did  not,  by  such  per- 
mission, restore  to  sale  lands  congress 
Itself  had  reserved. 

We  will  add  but  little  to  what  was  said 
by  this  court  on  the  former  appeal  in  re- 
gard to  tbe  effect  to  be  given  the  acts  of 
congress  of  June  15,  1864,  and  June  30, 
1864.  It  is  contended  that  the  act  of  June 
15,  1864,  excepted  from  the  grant  to  the 
state  for  the  schools  the  Con  way  location 
by  the  use  of  tbe  words,  "  which  have  mtt 
heretofore  been  disposed  of  by  the  United 
States,"  in  tbe  body  of  tbe  act  and  by 
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the  proviso.  The  argument  Is  that  thlR 
location  had  in  fact  b«en  made,  and, 
whether  rightfally  or  wnin^ruli.v  doii«, 
the  ROTerninent  here  recognized  and  vull- 
dated  tt.  We  do  not  concur  in  this.  In 
the  first  place,  we  do  not  think  congress 
by  these  acts  intended  to  create  any  new 
rights,  but  simply  to  grant  the  title  of 
the  United  States  to  those  who  might  be 
entitled  to  the  lands,  leaving  conUicting 
claims  to  be  determined  by  tlie courts; 
and.  In  the  second  place,  we  hold  that  the 
exception  from  the  operation  of  the  grant 
contained  in  the  act  of  June  15,  1864,  ap- 
plied only  to  the  valid  diapoaitlon  of  Innd, 
and  to  adverse  rights  and  titles  which 
had  arisen  under  the  law.  Speaking  of 
a  reservation  from  a  grant  of  this  char- 
acter, the  supreme  court  of  the  TJnited 
States  In  Morton  v.  Nebraska, 21  Wall.  loc. 
Cir.  673,  said:  "When  a  vested  right  Is 
spoken  of  in  a  statute,  It  means  a  right 
lawfully  vested,  and  this  excludes  the 
locations  In  question,  for  they  were  made 
on  lands  reserved  from  sale  or  entry.  If 
congress  had  Intended  to  ratify  invalid 
entries  like  these,  they  wonld  have  nsed 
the  language  of  ratiflcatlou.  Instead  of 
doing  tnls,  the  language  employed  nega- 
tives any  idea  that  congress  Intended  to 
give  validity  to  any  unauthorized  location 
un  the  public  lands."  In  isr.2  congress 
had  reserved  the  unclaimed  lots  In  the  St. 
Louis  common  flelds  tor  the  support  of 
schools,  and  at  no  time  afterwards  did  it 
Indicate  in  any  way  a  disposition  to  de- 
part from  tbt;  purpose  of  the  reservation, 
or  to  repudiate  the  trust  thus  voluntarily 
created;  but,  on  the  contrary,  we  may 
fairly  assume  that  the  acts  of  January  27, 
1H31,  and  June  15,  18B4,  were  intended  to 
eftectuate  that  purpose  and  execute  that 
trust.  The  land  in  controversy  being  an 
unclaimed  lot  lying  in  tbecommon  ficidsof 
St.  Louis,  as  thoy  existed  in  1803  and  1812, 
the  act  of  June  15, 1864,  conveyed  the  legal 
title  theret<i  to  the  state  of  Missouri  for 
the  support  of  schools;  and  hence  the 
government  bad  no  title  upon  which  the 
subsequent  act  of  June  30,  ls64,  could  op- 
erate. It  thus  appearing  (hat  the  legal 
title  to  the  demanded  premises  was  out- 
standing, the  argument  of  plnintifrs, 
based  on  the  doctrine  of  relation  and  the 
principle  anncninced  in  the  Elirhardt-Ho- 
gaboom  ami  Freuch-Kyan  CaseH,  falls  to 
the  ground.  There  the  defendants  offered 
to  show  by  parol  testimony  what  the 
government  ought  to  have  done;  here 
defendant  showed  by  the  acts  of  con- 
gress what  the  government  had  done. 
There  plaintiffs  had  the  legal  title,  while 
hete  they  have  no  title,  either  legal  or 
equitable.  Plaintiffs  recover  In  ejectment 
on  the  strength  of  their  own  titles,  and 
not  the  weakness  of  their  adversaries', 
and  a  defendant,  though  a  mere  intruder, 
can  show  that  the  legal  title  is  outstand- 
ing, and  thus  detent  ejectment.  This 
proposition  is  too  well  settled  to  require 
argument  or  citation  of  authority  to  sup- 
port it.  The  defendant  in  this  case  did 
not  show,  or  attempt  to  show,  that  the 
legal  title  to  the  premises  ought  to  have 
been  outstanding,  as  was  done  In  the 
swatnp-land  cases  cited,  but  showed  that 
tbe  legal  title  H^as  outstanding  in  fact. 


Having  shown  this,  the  plaintitb  cannot 
recover, and  the  judgment  will  bealBrmed. 
All  concur. 


/d  re  Bauer. 

(Supreme  Court  of  Missouri,  DiultUm  No.  Z. 
Nov.  16,  1893.) 

B^iL  ^rrsB  CosvicTiQii — Riohts  of  AccvtKO— 

SCBKEXDER  BT  SUUBTIBS. 

1.  Where  a  defendant,  who  has  been  con- 
victed and  sentenced  on  a  charge  of  perjury, 
and  has  appealed,  is  admitted  by  the  court  to- 
bail,  in  accordance  with  Bev.  St.  1889,  Sf  -^283, 
4284,  he  is  entitled  to  go  at  liberty,  notwith- 
standing the  fact  that  no  order  staying  the  judg- 
ment agninst  him  was  issued,  aa  provided  id 
sectiou  4283. 

2.  Section  4130  provides  that  when  a  bull 
desires  to  surrender  his  principal  he  may  pro- 
cure a  copy  of  the  recognizance  from  the  clerk, 
by  virtue  of  which  the  Imil,  or  any  person  au- 
thorized by  him,  may  take  the  principal  in  auj- 
county  within  the  state.  Hdi,  that  this  in- 
cludes any  case  of  bail  where  bail  is  given  for 
appearance  in  an  appellate  court  as  well  a.s  iu 
the  circuit  or  uther  court  of  original  jurisdiction. 

3.  Where  a  dufendant  has  oeen  surrendereil 
by  his  sureties  pending  appaal,  he  should  be 
given  reasonable  time  and  opportunity  to  make 
•notber  itmud. 

Petition  for  a  writ  of  habeas  corpus  by 
Charles  Bauer,  imprisoned  in  the  Hiate- 
penitentiary  on  a  conviction  for  forgery, 
from  which  conviction  petitioner  has  ap- 
pealed. Ordered  that  prisoner  be  admit- 
ted to  ball,  or,  la  default  of  ball,  that  pru- 
ceediugs  against  Ulm  be  stayed  until  Jn<^g- 
ment  of  the  supreme  court  la  given  on  hl» 
appeal. 

Wolf  A  Bo  wden,  for  petitioner. 

Gantt,  p.  J.  The  petitioner  is  confined 
In  the  state  penitentiary,  and  has  sued 
out  a  n  rit  of  habeas  corpus  In  this  court, 
charging  (hat  he  is  illegally  restrained  of 
his  liberty  by  the  warden.  The  writ  Is- 
sued, and  the  warden  at  once  made  return 
thereto.  It  was  stipulated  by  both  par- 
ties that  the  priHuiier  should  remain  In  the 
prisou  In  the  custody  of  the  warden,  until 
the  matter  should  be  determined  in  this- 
court.  It  appears  from  the  petition  and 
return  that  the  petitioner  was  sentenced 
by  the  circuit  court  of  Pallas  county,  at 
the  April  term,  1892,  to  imprisonment  In 
the  penitentiary  for  a  terra  of  tour  years 
from  the  8tb  day  of  April.  1892, upon  a  ver- 
dict of  guilty  on  an  Indictment  for  perjury, 
preferred  in  Webster  county;  that  the 
sentence  of  said  court  required  the  sheriff 
of  Dallas  coimty  without  delay  to  remove^ 
and  snlely  convey  said  petitioner  to  said 
peniteutiary.  From  that  judgment  an 
appeal  was  prayed  and  granted  to  thia 
conit,  but  the  circuit  court  of  Dallas 
county  made  no  order  directing  that 
said  appeal  should  operate  as  a  stay  of 
proceedings,  as  required  by  section  427U. 
Rev.  St.  I8h9.  It  does  appear  that  after 
said  appeal  was  granted  the  petitioner 
filed  In  srild  Dallas  circuit  court  his  bon<1 
for  appeal,  whicli  was  approved  by  the- 
court  on  April  I2th,  and  that  petlti<iuer 
was  in  fact  released  from  custodj*:  and 
that  afterwards,  on  the  28th  day  of  July, 
1892,  tlie  sheriff  of  Dallas  county  rearrest- 
ed petitioner,  and  delivered  him,  together 
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with  a  certified  copy  of  the  sentence.  Into 
the  castody  of  the  warden,  who  detains 
blm  by  virtoe  of  said  sentence.  It  farther 
appears  lu  the  return  of  the  warden  that 
after  the  execntioo  of  the  bond  and  the 
release  of  the  |H>titloner  the  sureties  there- 
on surrendered  blm  to  the  shArilf  of  Dallas 
county. 

1.  The  petitioner  contends  that  as  he 
had  ^ven  bond  for  appeal  to  this  conrt, 
and  faia  appeal  was  undetermined,  the 
sherifT  had  do  authority  to  rearrest  him, 
and  deliver  hitn  to  the  warden,  and  the 
warden  has  do  right  to  detain  him.  The 
right  of  appeal  is  purely  statutory.  The 
judgment  of  the  Dallas  cifcnit  court  is  in 
lull  force  and  effect  until  It  shall  be  re- 
versed. By  that  sentence  the  sheriff  was 
directed  to  place  petitioner  In  the  custody 
of  the  warden.  The  appeal  taken  by  de- 
fendant could  not  of  itself  supersede  the 
BPnteoce  of  tbs  court.  This  is  the  express 
provision  of  the  statute.  To  stay  the  op- 
eration of  this  sentence  it  was  necessary 
forhiratohave  procured  an  order  from 
the  supreme  court,  or  a  Judge  tliereof,  or 
the  court  in  which  the  Judgment  was  ren- 
dered, or  the  Judge  thereof,  expressly  di- 
recting that  such  apfwal  should  operate 
as  a  stay  of  execution  on  said  Judgment. 
Kection  4279.  But.  while  this  is  true  of  the 
appeal  alone.  It  was  most  clearly  the  in- 
tention of  the  legislature,  befnreincarcerat- 
ing  a  citizen  in  the  penitentiary,  to  al- 
low hlni  to  be  heard  on  his  appeal,  and  In 
the  mean  time  suspend  the  proceedings  In 
either  of  two  cases:  First,  if  the  court  in 
which  be  was  convicted,  or  this  court, 
should  direct  the  stay  as  provided  In  sec- 
tion 4279;  or,  sttcoadly,  11  the  conrt  In 
which  he  was  convicted,  or  the  Judge 
thereof,  or  this  conrt,  or  a  judge  thereof, 
shonid  admit  him  to  bail,  pending  his  ap- 
peal. Unless  we  so  ronstrue  Hections  4283, 
42S4.  they  are  meaniriKlenH.  What  consid- 
eration would  there  be  for  tlie  prisoner 
enterinie  into  a  bond  for  his  appearance  in 
this  conrt  it  his  recognisance  did  not  se- 
cure him  immunity  from  the  galling  sen- 
sation of  being  recognizpd  and  treated  as 
a  felon,  and  compelled  to  don  the  felon's 
garb,  and  submit  to  the  discipline  of  the 
penitentiary, — au  experience  which  no  re- 
versal of  his  sentence  could  ever  eradicate, 
and  for  which  there  is  no  reeonipeniie  from 
the  state?  The  records  of  this  court  bear 
witness  that  many  defondants  have  been 
Imprisoned  In  the  iienitentiary  on  errone- 
ous and  void  sentences.  It  U  the  duty  of 
this  and  all  other  courts  to  construe  these 
sections  of  the  statute  in  n  humane  spirit, 
and  our  conclusion  is  that  when  the  cir- 
cuit court  admitted  the  petitioner  to  ball, 
and  approved  his  bond,  be  wa^  entitled 
to  go  at  liberty,  ootwitbstandlng  there 
was  no  other  order  staying  the  Judgment 
against  him. 

2.  But  it  farther  appears  from  the  return 
that  the  sureties  of  petitioner  on  the  28th 
July  surrendered  him  to  the  sheriff  of  Dal- 
las connty.  This  was  admitted  also  in 
the  argument  of  this  case  by  counsel  for 
petitioner,  bat  be  denies  the  right  of  the 
ball  on  an  appeal  bond  to  surrender  their 
principal.  The  learned  counsel  conce<lee 
that  at  common  law  the  sureties  on  a  bail 
bond  might  surrender  their  principal  at 
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any  time.  It  has  been  quaintly  said  that 
"bail  have  their  principal  on  a  string,  and 
may  pull  the  string  whenever  they  please, 
and  render  him  In  their  own  discharge." 
Anon.,  6  Mud.  281;  Toles  v.  Adee,  34  N.  Y. 
240.  The  sureties  are  frequently  called  "the 
prlucipal's  Jailers,"  "lor  be  is  only  at  lib- 
erty by  the  permission  and  indulgence  oi 
the  bail.  They  may  take  him  npatany 
time."  Lord  HAHDWirKB  in  Ex  parte  6it>- 
bODB,  1  Atk.  237.  But  he  contends  that, 
as  the  common  law  provided  no  appeal 
from  felonies,  and  the  recognizance  for  ap- 
peal was  unknown,  in  the  absence  of  a 
special  statute  permitting  them  to  surren- 
der their  principal,  the  sureties  on  au  ap- 
peal bond  are  irrevocably  bound  till  the 
appeal  is  determined.  This  position  of 
counsel  does  not  commend  itself  to  our 
judgment.  He  concedes  that  the  recog- 
uiiance  is  a  hall  bond.  Sureties  have  ever 
been  favored  by  the  courts,  and  "it  has 
come  to  be  recognized  as  an  implied  condi- 
tion In  every  ball  bund  that  the  state, 
through  her  peace  ofilcers,  will  arrest  the 
principal,  if  within  the  state,  when  the 
ball  shall  desire  it  to  be  done."  Com.  v. 
Overby,  80  Ky.  208.  Were  this  to  be  de- 
termined upon  the  principles  of  the  com- 
mon law  alone,  the  reason  would  be 
against  the  petitioner.  The  mere  incident 
of  an  appeal  would  not  change  the  nature 
of  the  obligation  of  thesuretles.  No  sound 
distinction  can  be  made  why  bail  for  ap- 
pearance to  the  circuit  court  should  be 
more  favored  than  ball  for  appearance  in 
the  supreme  or  other  appellate  court. 
Bui  the  provisions  of  the  statute  are  gen- 
eral, and  apply  alike  to  bail  in  all  criminal 
proceedings,  and  them  is  no  warrant  for 
restricting  section  4130,  Kev.  St.  1S89,  to 
bail  for  appearance  in  tlie  jastlces'and  cir- 
cuit courts.  It  Is  coraprehensire  enough 
for  this  or  any  other  case  of  bail.  The 
section  reads:  "When  a  bail  desires  to 
surrender  his  principal,  he  may  procure  a 
copy  of  the  recognizance  from  the  clerk,  by 
virtue  of  which  the  bail,  or  any  person  au- 
thorized by  him,  may  take  the  principal  In 
any  county  within  this  state."  Under 
this  section  the  sureties  had  the  right  to 
surrender  petitioner  to  the  sheriff,  and 
they  were  then  released  from  further  obli- 
gation on  the  appeal  hondor  recognizance. 
The  discharge  of  petitioner  by  Judge  Hcb- 
BARD  Is  not  an  adjudication  of  the  issues 
here.  A  new  state  of  facts  has  arisen 
since  that  discbavge.  The  learned  judge 
correctly  held  that  the  sureties  had  no 
right  to  surrender  petitioner  to  the  sheriff 
of  Greene  connty.  It  was  their  duty  to 
deliver  him  to  the  sheriff  of  Dallas  county. 
No  other  sheriff  was  authorized  to  im- 
pri.son  him.  This  wasevldently  tbeground 
of  discharge.  But  it  dues  not  follow  that, 
because  one  set  ot  sureties  declined  to  re- 
main on  his  bail  bond, the  prisoner  should 
have  been  so  hurriedly  t)laced  in  the  peni- 
tentiary, without  the  opportunity  lomake 
another  bond.  He  should  have  been  per- 
mitted to  do  this  in  a  rcaHonable  time. 
His  appeal  is  now  pending  In  this  court, 
and  thlsappllcatifin  also  has  brought  him 
within  our  lurmdlctiou,  and,  while  we 
must  hold  that  he  Is  nnt  entitled  to  his 
liberty  upon  the  rrcognlian«'B  bond  ap- 
proved by  the  circuit  court  of  Dallas  cooa- 
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ty,  becaase  of  his  sarrender  by  his  bail,  it 
is  ordered  tliat  he  will  be  admitted  to  bail 
In  the  sum  of  f 2,000,  with  solvent  sareties, 
to  be  approved  by  this  coart.or  any  ladste 
thereof,  but,  if  he  la  unable  to  Klve  the 
bond  here,  the  warden  will  deliver  hini  to 
the  BheriD  of  Dallas  coanty,to  be  returned 
to  the  jail  uf  aald  county,  where  he  may 
be  admitted  tu  ball  by  the  circuit  court, 
or  the  judge  thei-eor,  ijendlng  his  said  ap- 
peal ;  and,  in  default  of  kIvIur  said  appeal 
bond,  it  ifi  further  ordered  that  said  pro- 
ceedlnKH  be  atu.ved  till  the  further  judg- 
ment of  this  court  on  his  appeal.  All  con- 
cor. 


Jrnninos  y.  St.  Louis,  I.  M.  ft  S.  Rr.  Co. 

(Supreme  Court  of  MUsourU  DMsion  No.  2. 
Nov.  15,  1892.) 

Railroad  Companies — Pbksoxal  Injubim— Cos- 

TRIBUTOBT  NlOLIOBNCB  —  BVIDBNOB  — ERKOK— 

Waiver. 

1.  Where  defendant  Introdnces  evidence 
after  a  motion,  made  at  the  close  of  plaintiff's 
evidence,  to  withdraw  the  case  from  the  jiir^, 
i*  overruled,  any  error  committed  in  overruling 
the  motion  is  thereby  waived. 

2.  The  role  that  a  person  who  goes  on  a 
railroad  track,  or  proposes  to  cross  it,  must  use 
hia  eyes  and  his  ears  to  avom  ininry;  and  that, 
if  he  fails  to  do  so,  and  is  injured,  he  cannot  re- 
cover, notwithstanding  the  negligence  of  the 
railroad  company, — is  not  of  universal  appUca- 
tion,  but  haa  exceptions  under  exceptional  dr- 
cnmstances. 

3.  In  an  action  against  a  railroad  company 
for  injuries  received  at  a  much  used  street  cross- 
ing in  a  city,  it  appeared  that  the  street  was 
crossed  north  and  south  by  some  30  of  defend- 
ant's trades;  that  it  failed  to  have  gates  on 
either  side  of  the  tracks,  and  two  watchmen, 
and  brakemen  on  its  cars,  and  to  ring  the  en- 
gine bell,  at  the  time  of  the  injury,  as  required 
by  ordinance  of  the  city;  that  plaintiff  was 
familiar  with  the  crossing;  that  a  train  of 
freight  cars  extending  partly  into  and  south  from 
the  crossing  stood  on  Uic  first  track  west  of  the 
double  main  tracks,  which  are  located  within 
seven  tracks  of  the  west  side  of  the  yard;  that 
when  walking  west,  before  reaching  the  main 
tracks,  plaintiff  saw  an  express  train  coming 
south;  that  he  crossed  the  main  tracks,  and 
looked  south;  that  he  saw  the  smoke  of  an  en- 
gine, but  saw  no  one  on  top  of  any  cars,  and 
heard  no  bell;  that  he  saw  that  the  crossing 
west  was  open;  that  while  walking  westward, 
and  watching  the  express  train,  he  was  struck 
by  cars  moving  north  on  the  third  track  west 
of  the  main  tracks,  which  had  been  "kicked" 
by  an  engine  from  a  point  some  350  yards  from 
the  crossing;  that,  after  plaintiff  passed  the 
train  of  freight  cars,  he  did  not  look  south,  and 
that,  if  he  had  looked  south,  he  could  have  seen 
the  cars  by  which  he  was  struck  in  time  to 
avoid  the  injury.  Bdd,  that  the  question  of 
plaintiff's  contributory  negligence  was  properly 
submitted  to  the  jury. 

Appeal  from  St.  Louis  circuit  court; 
Jacob  Ki.ein,  Judce. 

Action  by  John  M.  Jennings  atcalnst  <he 
St.  Louis,  Iron  Monntaln  &  Southern 
Railway  Company,  to  recover  damages 
tor  personal  injurles.raused  by  defendant's 
negligence.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Afflrmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Macfarlanb,  J.: 

Thiri  Is  nn  action  for  damages  on  ac- 
count of  personal  injuries  received  by 
plaintiff  by  reason    of  the  negligence  of 


defendant,  as  It  Is  alleged.  Defendant  op- 
erates a  railroad,  which  runs  Into  the  city 
of  St.  Louis.  Its  double  main  tracks  run 
along  Main  street,  north  and  south,  near 
the  river.  It  maintains  and  operates  in 
its  business  about  80  side  tracks,  parallel 
to  these  malu  tracks,  7  of  which  are  on 
the  west  side  of  the  2  main  tracks,  and 
the  rest  on  the  east  side.  Lesperance 
street  extends  east  and  west  across  these 
tracks,  which  were  known  as  the" Lesper- 
ance Street  Yards."  This  was  an  im- 
proved street,  and  much  traveled.  Tlie 
blocks  of  ground  lying  east  of  this  yanl 
and  between  it  and  the  river  and  udjact-nt 
to  Lesperance  street  were  used  by  defend- 
ant as  a  depot  for  lumbar.  Defendant  was 
charged  with  negligence  in  failing  to  ob- 
serve certain  urdinances  of  the  city  of  St. 
Louis  regulating  the  movement  of  trains 
therein.  These  ordinances  required  defend- 
ant to  maintain  a  gate  on  both  sides  of 
Its  tracks  on  Lesperance  street;  to  place 
a  watchman  at  said  street,  to  keep  per- 
sons off  the  track  when  trains  were  pass- 
ing, and  to  display  at  the  crosHing  in  the 
daytime  a  red  flag;  to  constantly  sound 
the  bell  of  the  engine  when  moving  any 
car  or  locomotive  propelled  by  steam;  tu 
station  a  man  on  the  top  of  the  car  at  the 
I'nd  of  the  train  furthest  from  the  engine 
to  give  danger  signals,  and,  when  mov- 
ing a  freight  train,  to  have  it  well  nianneil 
with  experienced  brakemen,  at  their  posts, 
who  shall  be  stationed  so  as  to  see  the 
danger  signals,  and  bear  the  signals  from 
the  engine.  The  answer  was  a  general 
denial  and  a  pleu  of  contributory  negli- 
gence. On  the  trial  these  ordinances  were 
read  without  objection,  and  the  evidence 
offered  by  plaiiitIB  showed  without  con- 
tradiction that  Berthold  &  Jennings  were 
lumber  dealers  In  St.  Louis,  and  plalntiB 
was,  and  for  many  j'ears  had  been,  in 
their  employ  as  a  buyer  and  seller  of 
lumber,  ills  business  called  him  daily, 
sometimes  several  times  a  day,  over  thia 
street,  through  the  yard,  to  this  lumber 
depot.  On  the  morning  of  bis  Injury — May 
12, 18»5— he  had  been  to  this  depot,  and 
between  9  and  10  o'clock  started  west 
on  Lesperance  street.  When  he  reached  a 
point  about  the  east  side  of  Main  street 
he  stopped  tn  speak  to  some  friends  be 
met  there.  He  was  then  about 'JOfeeteast 
of  the  main  track  of  the  road.  Looking 
north,  be  aa  w  the  express  train  coming 
south.  He  then  walked  west  across  Main 
street.  A  train  of  stationary  cars  was  on 
the  first  side  track  west  of  the  main  track 
on  the  south  side  of  Lesperance  street, 
and  extending  partly  Into  the  street. 
Plaintiff,  before  passing  these  cars,  looked 
west  along  the  street  he  nas  traveling, 
and  saw  It  was  open.  He  could  not  see 
south  on  the  second  side  track  on  acconnt 
of  the  cars  standing  on  the  first.  He 
looked  In  that  direction,  however,  saw  no 
one  on  top  of  any  cars,  and  heard  no  en- 
gine hell  ringing,  though  hesawthesnioke 
from  an  engine.  He  crossed  over  the 
first  track  upon  which  the  cars  were 
standing,  and,  while  looking  north  at  the 
approaching  train  on  the  main  truck, 
stepped  upon  the  next  side  track  without 
again  looking  south,  and  was  ImmedlatH- 
ly  struck,  knocked  down,  and  run  over  bj' 


Digitized  by 


Google 


Mo.) 


JENNINGS  e.  ST.  LOUIS,  I.  M.  &  8.  BY.  CO. 


491 


some  fretKbt  cars,  five  In  number,  whlcb 
had  been  "  kicked "  by  an  eoKlne  from  h 
point  from  300  to  400  feet  so  nth  of.  Lesper- 
ance  street.  Plaintiff  cnuld  bave  Heen 
these  cars  If  be  had  looked  before  step- 
pioR  onto  tbe  track.  Ue  waa  familiar 
witb  the  yards,  and  the  manner  of  switch - 
ins  trains  and  cars  thereon.  No  brake- 
man  was  on  top  of  these  cars  when  they 
were  "kicked,"  but  one, upon  seelnfc  plaln- 
tltrs  danger.  Immediately  climbed  upon 
them,  and  attempted  to  stop  them,  but 
be  did  not  succeed  in  dolnfl;  so  until  plain- 
tiff had  been  struck.  The  evidence  of  de- 
fendant was  to  the  effect  that  the  Injury 
oecnrred  on  the  third  track,  and  that  the 
«<>cond  was  clear  of  obstructions,  and  a 
space  of  20  feet  intervened  between  the 
stationary  carH  on  the  first  track  and  the 
track  opon  which  the  detached  cars  were 
approaciiiuK.  Two  flagmen  were  kept  by 
^lelendant  on  the  Lespernnce  street  cross- 
ing,— Mnrph.v  on  the  east  side  of  the  main 
track,  and  Alexander  on  the  west  side. 
On  this  occasion,  at  the  time  of  the  acci- 
dent, Alexander  was  flagging  teams  that 
were  approaching  the  main  track  from 
the  east,  and  do  tlagman  was  watching 
the  switching  west  of  the  main  track, 
where  plaintiff  was  Injured.  As  plaintiff 
walked  from  the  main  track  west  he  met 
Flagman  Alexander  between  these  aud 
the  second  side  track,  but  no  warning  was 
given.  Upon  the  evidence  and  instruc- 
tions the  verdict  and  Judgment  were  lor 
plaintiff,  and  defendant  api)ealed. 

a.  S.  Priest  and  H.  (i.  Heibel,  for  appel- 
lant.   Kebr  ^  Tittman,  for  respondent. 

Macparlanb,  J.,  (afteratatlng  thf/acta.) 
I.  At  the  clone  of  the  evidence  offered  by 
plaiiitlff  in  chief,  defendant  asked  an  in- 
struction that  under  the  pleadings  and 
evidence  the  verdict  Hho:]ld  be  for  the  de- 
fendant. This  request  was  denied,  and 
that  ruling  of  the  court  is  the  first  error 
Msslgned.  Defendant  did  not  rest  its  case 
upon  the  evidence  ol  plaintiff,  but,  after  its 
instruction  had  been  refused,  proceeded  to 
introduce  evidence  in  support  of  Its  de- 
fense. It  is  well  settled  In  such  cases  that 
defendant  waived  the  objection  by  intro- 
ducing its  own  evidence,  and  thecase  must 
thereafter  stand  or  fall  upon  the  evidence, 
considered  an  a  whole.  Hllz  v.  Railway 
Co.,  101  Mo.  42. 18  H.  W.  Rep.  04(1;  McPher- 
«on  V.  Railway  Co.,  97  Mo.  2.58,  10  S.  W. 
Rep.  840;  Bowen  v.  Railway,  95  Mo.  276,  8 
S.  W.  Rep.  230. 

2.  This  la  the  second  appeal  of  defendant 
in  this  case.  The  result  of  the  first  Is  re- 
ported In  99  Mo.  896, 11  S.  W.  Rep.  999.  The 
evidence  on  the  second  trial  was  subHtun- 
tially  the  same  as  upon  the  first.  The 
case  was  retried,  and  submitted  to  a  Jury 
upon  Instructions  approved  by  the  court 
on  the  first  appeal,  and  thus  far  there  was 
no  error  committed. 

8.  Defendant  asked  two  Instructions,  to 
the  effect  that,  under  the  pleadings  and 
the  evidence,  the  verdict  should  have  been 
for  the  defendant;  and  itschlef  contention 
here  is  that  the  evidence  shows  conclusive- 
ly aurh  contributory  negligence  on  the 
part  of  plaintiff  as  precludes  a  recovery, 
and  that  the  Jndgment  should  therefore 


be  reversed.  This  we  consider  the  only 
open  question  inthecase.  The  contention 
is  that  it  was  plaintiff's  duty,  in  passing 
along  Lesperance  street,  over  the  tracks 
of  defenilaut,  to  keep  a  vigilantlookout  up 
and  down  each  crack  for  moving  trains 
and  ears  before  venturing  on  It,  aud  if,  by 
looking,  be  could  have  seen  the  detached 
cars  moving  over  the  track  towards  him 
in  time  to  have  avoided  being  struck  by 
them,  and  failed  to  do  so,  then  be  was 
guilty  of  contributory  negligence.  Plain- 
tiff, in  his  testimony,  admitted  that.  If  he 
had  looked  down  the  track  south  after  he 
bad  passed  the  titatlonarycarson  the  next 
track,  he  could  have  seen  the  moving  i-ars 
before  be  put  his  foot  upon' the  track;  and 
admitted,  further,  that  be  did  not  look 
that  way  after  passing  the  stationary 
cars.  So,  if  defendant  correctly  states  the 
duty  of  plaintiff,  in  the  circumstances,  his 
conclusion  of  law  is  correct.  Was  plain- 
tiff, then,  as  a  matter  of  law,  guilty  of 
negligence  in  not  looking  down  this  track 
before  starting  across  it?  Observationa 
of  the  acts  of  the  average  prudent  man, 
and  common  knowledge  and  experience, 
have  led  the  courts  to  adopt  as  a  rule  of 
conduct  that  "a  person  who  goes  on  a 
railroad  track  or  proposes  to  cross  it 
must  use  bis  eyes  and  ears  to  avoid  in- 
Jury. ■*  Harlau  v.  Railway  Co..64  Mo.4S0; 
Lenix  V.  Railway  Co.,  76  Mo.  91;  Butts  v. 
Railway  Co.,  98  Mo.  276, 11  S.  W.  Rep.  7.'i4; 
Yancey  v.  Railway  Co.,  98  Mo.  488,  6  S.  W. 
Rep.  272.  These  cases  also  hold  that  the 
rule  is  applied  "notwithstanding  the  neg- 
ligence of  defendant  In  the  operation  and 
munngement  of  its  train."  Many  cases 
might  t)e  cited  from  other  courts  to  the 
same  effect.  8ucb  a  general  rule  of  con- 
duct must  hare  grown  oat  of  experiences 
and  observe  tluna  that  were  common  and 
ordinary;  hence  the  rule,  like  moat  others, 
is  not  of  universal  application,  but  hus 
exceptions,  under  exceptional  clrcunistan- 
ces.  As  in  Petty  v.  Railway  Co.,  ><S  Mo. 
80S,  the  whistle  was  sounded  40,  instead  of 
80,  rods  from  a  crossing,  it  wtia  held  not 
negligence  in  law  for  one  to  proceed  over 
the  truck  if  he  could  have  done  so  safely 
had  the  train  been  in  fact  80  rods  away. 
In  Blnedorn  v.  Railway  Co.,  (Mo.  Sup.)  18 
8.  W.  Rep.1106,  the  court  says:  "When,  as 
here,  there  is  a  fiagrant  violation  of  a 
law  or  municlptil  regulation,  resulting  In 
an  injury,  contributory  negligence  should 
be  clearly  mude  out  before  the  court  re- 
lieves the  defendant  from  liability  on  that 
ground."  See, also,  Kellny  v. Railway  Co., 
101  Mo.  76.  18  S.  W.  Rep.  K06.  The  circum- 
stances in  this  case,  we  think,  call  for  an 
exception  to  the  rule.  Plaintiff  was  not  a 
trespasser,  but  bad  a  right,  equal  to  that 
of  defendnut,  to  the  uae  of  the  street. 
Plaintiff  also  had  the  right  to  presume 
that  defendant  would  discharge  its  duties, 
and  obey  the  laws  and  ordinances  of  the 
city  regulating  its  mauageraent  of  trains. 
Eswin  V.  Railway  Co.,  96  Mo.  290,  9  S.  W. 
Rep.  577:  Kellny  v.  Railway  Co.,  supra; 
Beach,  Con trib.  Neg.  j  186.  Now,  consid- 
ering the  evidence  as  bearing  upon  the 
conduct  of  plaintiff.  He  was  walking 
west  on  Lesperance  street.  Before  pass- 
ing the  stationary  cars  on   the  first  track 
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v^eBt  (it  the  main  tracks, by  which  the  view 
of  the  next  track  was  obstructed,  be  looked 
to  the  snuth  for  brakemen  on  tup  of  cars, 
which,  it  the  ordinauce  was  ubHerved, 
would  have  been  a  warning  to  him  of 
iDovlne  cars,  but,  as  no  one  was  seen,  he 
could  fairly  assume  that  no  cars  were  In 
motion.  The  smoke  from  an  engine  was 
observed,  but  no  bell  was  heard,  and  he 
had  the  right  to  suppose  that  the  engine 
was  stationary,  and  that  no  cars  were 
belntc  moved  by  it.  The  flagman  who 
watched  the  main  tracks  and  the  yard 
tracks  on  thu  west  side,  and  whose  duty 
It  was  to  warn  persons  using  the  street  of 
danger  from  moving  cars  and  trains,  left 
the  very  locality  of  the  track  upon  which 
the  switching  was  being  dune,  and  met 
plaintiff  between  the  place  at  which  he 
was  almost  iinmedintely  struck  and  the 
main  track,  within  20  fpet  of  the  place  of 
the  collision,  and  within  a  few  seconds  of 
the  time  of  the  accident,  and  gave  hira  no 
Information  ur  word  of  warning  with  ref- 
erence to  the  movement  of  cars  south  of 
the  street.  Under  these  circumstances, 
we  could  not  say,  as  a  mutter  of  law, that 
a  man  of  ordicary  prudence,  after  these 
precautions  bad  been  taken,  might  not 
venture  upon  a  track  within  a  distance  of 
10  or  20  feet  without  again  using  his  eyes 
and  ears  to  learn  if  there  was  danger. 
^Vethink  that  the  question  of  contributory 
negligence,  under  the  evidence,  was  one  for 
a  Jury,  and  that  the  instructions  asked 
were  properly  refused. 
Judgment  affirmed.    All  concar. 


Brooks  v.  Owbj». 

(Suprem«  Court  of  Missouri,  Division  No.  i. 
Nov.  15.  1893.) 

HORTOAeSS — VaLIDITT— COSSIHERATION. 

Where  a  Bon  buys  property  as  a  present 
for  his  mother,  has  it  coDveyed  to  her,  and  by 
his  promise  to  pay  the  purchaae-moaey  obliga- 
tions iniluces  her  to  sign  them,  there  is  a  con- 
sideration BufScient  to  support  a  mortgage  after^ 
wards  ciren  by  the  son  to  the  mother  on  other 
property  for  the  amount  of  these  obligations,  as 
against  a  subsequent  mortgagee,  who  takes  with 
notice  of  her  clainL 

On  rehearing.  For  former  decision,  see 
19  S.  W.  Rep.  723. 

Lathrop,  Smith  <£  Morrow,  tor  plaintiff. 
CanDlnifb&tn  &  Volaa,  for  defendant. 

Thomas,  J.  A  rehearing  was  granted 
defendant  on  plaintiff's  appeal,  which  In- 
volved that  partof  the  decree  of  the  lower 
court  requiring  plaintiff  to  pay  for  Mrs. 
Sophia  C.  Oweu  91,Gy9.50.  In  the  original 
opinion  we  held  that  there  was  no  suffi- 
cient consideration  to  support  any  part 
of  the  note  of  92,500,  given  by  Louis  H. 
Owen  t(i  bis  mother,  but  upon  a  re-esam- 
inatiun  of  the  evidtjuceln  connection  with 
the  questiun  ol  law  Involved  we  are  now 
satisflcri  we  were  wrong  in  this.  The  evi- 
dence shows  conclusively  that  Louis  H. 
Owen  bought  the  house  and  lot  in  Owego, 
N.  Y.,  on  his  own  motion,  but  had  it  con- 
veyed to  his  mother,  who,  at  his  instance, 
executed  a  bond    in  the   sum  of   98,000, 


double  the  amoant  ol  the  purchase  money 
remaining  nnpaid,  and  a  mortgage  on  tbe 
premises  to  secure  it.  Site  thus  asanined, 
at  his  request,  a  personal  ubllgation  to 
pay  the  debt  of  her  son,  the  statute  at 
New  York  authorising  her  to  so  bind  ber- 
self  as  to  her  separate  property  to  th» 
same  extent  as  if  she  were  a  J^oie  sole,  no 
suit  to  charge  her  separate  estate  beiDsr 
necessary.  This  obligation  thus  assumed 
was  a  sufficient  consideration  to  support 
the  note  to  the  extent  of  f  1,600,  (Leake, 
Cont.  628:  1  Chit.  Cont.64;  Steele  v.  Steele, 
(Md.)  23  Atl.  Rep.  9.59;  Skidmore  v.  Brad- 
ford, L.  R.  H  £q.  134;  Crosble  v.  McDun- 
al,  18  Yes.  148:)  and  this  la  true  whether 
the  obligation  is  to  pay  for  propert.r 
bought  fur  and  conveyed  to  the  obligee  or 
not.  Plaintiff  concedes  the  eorrectnesB  of 
the  general  doctrine  that,  where  a  peraoik 
contracts  to  purchase  prupertyin  hia  own 
name,  upon  the  promise  of  another  to 
provide  the  money  to  pay  for  it,  the  con- 
sideration Is  sufficient  to  support  the 
promise,  bat  he  denies  Its  application  to 
the  facts  of  this  case  on  two  grounds  r 
(1)  That  there  Is  no  evidence  whatever 
that  Louis  H.  Oweu  gave  the  note  In  con- 
sideration of  the  purchase  of  the  property 
by  his  motlier;  and  (2)  that  no  ronsidera- 
tion  passed  to  Louis  for  the  delivery  to  bl» 
mother  of  the  two  $3,000  notes  as  collat- 
eral security  for  the  note  of  $2,600.  The- 
first  ground  is  not  valid.  Mrs.  Owen  as- 
sumed the  $1,600  upon  her  son's  promise- 
to  furnish  the  money  to  pay  it.  Indeed, 
beeontracted  tbedebt himself.  He  bought 
the  property  before  be  notlfled  bis  mother 
be  Intended  to  bay  It.  To  all  Intents  anct 
purposes,  the  debt  was  his  own,  and,  at 
bis  request,  bis  mother  undertook  to  pay 
It.  According  to  the  authorities  above 
cited,  the  son  entered  into  an  obligation 
to  his  mother,  which  she  conld  enforce  at 
law  ;  and,  being  legally  bound  to  pay  the 
debt,  the  note  given  to  secnreit  was  based 
on  a  snfficient  conslderatiun.  The  fact 
that  the  property  was  conveyed  to  the 
mother,  and  was  intended  as  a  gift  to 
her,  dues  not  affect  the  conslderntioo 
of  bis  promise  to  pay  the  purchase  mon- 
ey. She  Incurred  a  legal  liability  od 
the  representations,  and  at  the  request 
of  her  son,  and  that  isenougb.  It  is  ear- 
nestly argued  that  she  did  not  assume  the 
ohllgatlun  at  the  request  of  her  son,  and 
in  reliance  on  his  promise.  In  this  we  do 
not  concur.  This  la  a  stronger  case  iu 
favor  of  the  mother  than  any  of  the  cases 
cited  above,  in  all  of  which  the  parties 
standing  in  the  relation  the  mother  does 
here  made  the  purchase  tbemselvee  In 
their  own  names,  upon  the  promise  of 
third  persons  to  furnish  the  purchnte 
money,  or  a  part  of  it.  Here  the  son 
bought  the  propetty,  paid  $500  In  cash, 
and  told  his  mother  to  give  the  bond  and 
mortgage,  and  he  woald  furnish  her  the 
money  to  liquidate  the  debt.  There  is  no 
question  that  she  would  not  have  entered 
Into  the  engagement  If  it  had  not  been  for 
her  son;  indeed.  It  bad  not  occurred  to 
her  to  buy  the  property.  He  created  the 
debt,  and  she,  at  his  request,  assumed  to- 
pay  It.  Nor  do  we  think  the  second 
ground  tenable.    If  plaintiff  waa  an  Inno- 
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«ent  purchaMr  without  notice  of  lira. 
Owen'ti  claim,  the  couteutlun  would  be 
tnulntalnable;  but  he  \a  uut.  He  knew 
when  be  accepted  thed«>«d  that  Mm. Owen 
Itehl  the  two  notes  ot  $5,000  to  eecnre  the 
note  of  $2,600,  and  he  fitanda  in  the  nhuea 
-of  Louie  U.  UMen.  HIm  attitude  towards 
this  debt  ie  precisely  that  of  Loais  H. 
Owen,  and  be  can  reiiiHt  payment  to  the 
■extent  only  that  Louis  U.  Owen  can. 
That  a  pm-estattnn  debtor  obligation  Is 
■u  Hofflcient  conelderatioii  for  a  mortgage 
-as  between  the  partieH,  there  is  no  qnea* 
tioB.  1  Jones,  Mortg.  §  458;  15  Amer.  & 
RnK.  Bnc.  Law,  pp.  757, 758,  and  notes. 
Louis  fl.  Owen  could  notdetend  against 
the  foreclosure  ol  this  mortgage  against 
the  $1,500  on  the  ground  that  no  new  con- 
-elderatlon  moved  to  him  at  the  time  Im 
itelivered  the  mortgage  and  notes  to  his 
mot^her;  nor  can  plaintitt  defend  against 
It  on  that  ground.  As  to  this  point, 
tio waver,  plaintiff's  predicament  Is  pre- 
-clsely  that  of  Hophia  O.  Owen,  because  the 
only  consideration  for  the  conveyance  to 
him  was  n  pre-exiHtiug  debt.  As  to  the 
remaining  SI  .000  of  the  note  of  $2.si00,  we 
•etill  adhere  to  the  conclusion  reached  In 
the  original  opinion, — that  It  was  with- 
ont  consldrratlou,  and  Its  payment  could 
not  be  enforced  against  Louis  H.  Owen, 
-and  consequently  cannot  be  enforced 
against  the  plaintiff,  the  latter  having 
-stepped  into  the  former's  sho<«,  and  is  en> 
titled  to  be  subrogated  to  all  his  rights. 
The  decree  of  the  lower  conrt  Is  affirmed 
in  all  respects,  and  each  party  will  be  ad- 
indged  to  pay  oue  half  of  the  coats  of  these 
appeals.    All  concur. 


Tbacry  v.  Grkffbt. 

iSumrmne  Comrt  of  MUmmrl,  Divitlon  Ifo.  t. 
N07.  15,189a.) 

COVK  OP  APPBALS— JCRISDICTION. 

Whe73  the  only  questions  for  review  re- 
late to  the  admission  of  eTidence  and  the  eon- 
■stmction  of  a  contract,  and  the  judfrment  ap- 
.pealed  from  la  below  the  amoant  eivinK  tlie  so- 
»reme  court  jnrisdlction,  the  case  will  be  trane- 
ferred  to  the  court  of  appeals. 

Error  to  St.  Louie  clivult  court. 

Action  by  Ilrldget  Tracey  against  Jnllua 
C  Oreffet.  Plaintiff  hud  Judgment,  and 
■defendant  brings  error.  Transferred  to 
•court  of  appeals. 

Thos.  A.  Rttssen,  for  plalntllf  in  error. 

Thomas,  J.  This  action  is  founded  on  a 
-covenant  of  warranty  of  title  to  real  es- 
tate: the  judgment  In  favor  of  defendant 
in  error  wa«<  for  $749.48  only;  the  record 
-shows  that  the  title  to  the  real  estate  in 
question  was  adjudicated  and  determined 
adversely  to  the  covenantor  and  cove- 
nantee In  a  former  action  to  n  hicb  they 
were  both  made  parties;  and  the  only 
questions  involved  In  this  case  relate  to 
the  admission  of  evidence,  and  the  proper 
x-onstnictlon  of  the  covenant.  The  title 
to  real  estate  Is  not  called  in  question, 
and  the  Judgment  Is  below  theamonnt 
«lving  this  court  Jurisdiction.  The  case 
will  therefore  be  transferred  to  the  St. 
Louis  court  of  appeals  for  determination. 
■All  concur. 


Vbnabl,b  v.  Wabash  WmTKRN  Rv.  Co. 
(ffujpreme  Court  of  Miaaouri.    Nor.  11,  1893.) 

OowBS — Lass  DsoicATaD  to  Pubuo  (Tsa — Opi»- 
lON  or  Lkoai.  Vkofessjox. 

1.  A  converaaee  to  a  railroad  ccmpany  of  a 
ll^  of  way  tluouj^h  the  grantor's  land,  and  of 
as  much  land  adjacent  to  such  right  of  way  aa 
may  be  necessary  for  the  construction  of  the 
railroad,  is  a  declication  to  the  public  use,  and 
the  grantor's  widow  is  not  entitled  to  dower  in 
the  land  so  eonreyed,  though  she  did  not  join  la 
the  deed.     19  8.  W.  Rep.  45,  reversed. 

2.  The  opinion  of  toe  legal  profeasioa  on  a 
question,  given  and  acted  on  for  a  great  many 

tears,  without  litie ation,  is  evidence  of  what  the 
iw  on  such  Question  is. 
Black,  J.,  aissenting. 

In  bane.  Appeal  from  circuit  court, 
Chariton  county;  Oavo.v  D.  Bcrgebs, 
J  udge. 

Action  for  dower  by  Dosha  J.  Venahin 
agninst  the  Wabash  Western  Railway 
(>>mpany.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

The  other  facts  fully  appear  io  the  fol- 
lowing statement  by  iSukrwooo,  C  J. : 

The  plaintiff  by  her  petition  hereia 
claims  dower  in  a  strip  of  groond  iiX)  feet 
wide  and  276  rods  long,  wfalcli  the  defend- 
ant company  oocnples  aa  a  right  of  way, 
and  as  incident  to  such  claim  she  asks 
damages  because  of  being  deforced  ot  her 
dower;  this  is,  in  substance,  the  first 
count  of  her  petition.  The  second  count 
ot  the  petition  seeks  to  recover  damages 
by  reason  of  the  railroad  of  the  defendant 
dividing  tlie  farm  into  irregular  parcels, 
tbweby  im  pairing  ttn  value,  and  by  rea- 
son of  embankments  thrown  up  In  th« 
building  of  the  railroad,  whereby  about 
60  acres  ot  said  land  wore  rendered  wholly 
an  tillable  and  worthless.  The  cause  was 
tried  on  the  following  agreed  statement 
of  facts:  "The  plaintiff  is  the  widow  of 
Jacob  M.  Venable,  to  whom  she  was  law- 
fully married  in  1846,  and  with  whom  she 
lived  as  his  wife  until  his  death,  in  18H2. 
Daring  the  cuvei-tnre  of  plaintiff,  on  the 
19th  day  of  October,  1863,  her  husband, 
then  luwfally  seised  in  fee  of  the  lands  de- 
«:rll)ed  In  the  petition,  executad,  acknowl- 
edged, and  delivered  to  tba  North  MlSr 
sourl  Railroad  Company  a  deed,  now 
duly  recorded,  conveying  toaald  company 
'  the  right  of  way  lor  the  construction, 
operation,  and  use  of  the  west  branch  of 
the  North  Missouri  Railroad  over  and 
through  any  land  owned  by  him  In  the 
county  of  Cliarlton,  in  said  state,  the 
same  being  situate  In  sections  ten,  four- 
teen, eleven,  and  fifteen,  township  fllty- 
three,  range  nineteen,  the  said  right  of 
way  to  have  the  extent  of  one  hundred 
feet  In  width  through  said  lands,  or  aa 
much  more  as  may  be  necessary  tor  tba 
actnal  construction  and  operation  of  said 
railroad,  according  to  the  nature  of  the 
ground,'  upon  the  following  condition: 
'To  have  and  to  hold  the  same  unto  the 
said  North  Missouri  Railroad  Company, 
their  successors  aud  assigns,  as  long  as 
the  same  shall  be  required  and  ased  for 
the  purposes  ot  a  railroad,  and  no  longer, 
the  said  right  of  wa,y  to  be  confined  to 
that  part  of  suld  land  south  ot  the  farm 
oa  the  same.'   The  plaintiff  never  Joined 
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her  huHband  In  the  ezecntion  of  said  con- 
veyance, and  has  not  since  released  or  re- 
linqulHbed  her  right  nt  dower  In  said  land. 
The  North  Missouri  Rallrond  Company 
was  at  the  time  and  prior  to  the  «xecn- 
tlon  of  said  deed  a  railroad  corporation, 
dnly  organised  and  chartered  nnder  the 
laws  of  the  state  ot  MlsRoari,  and  as  such 
then  had  lawful  authority  to  construct 
a  railroad  from  St.  Louis  to  Kansas  City, 
through  Charlton  county.  The  North 
Missouri  Railroad  Company  had  a  right 
to  acquire  a  rlxht  ot  way  for  its  railroad 
either  by  Toluntary  conveyance  or  by 
condemnation.  The  conveyance  above 
described  was  the  only  one  executed  by 
plaintiff's  husband,  and  no  condemnation 
proceedings   were   ever  InsMtuted  for  ac- 

? airing  n  right  ot  way  over  thesald  lands, 
mmediately  after  the  execution  and  de- 
livery ot  said  deed,  the  North  Missouri 
Railroad  took  posst^Rslon  of  the  strip  ot 
land  described  In  the  petition,  and  con- 
structed and  operated  thereon  a  line  of 
railway.  The  defendant  has  succeeded  to 
all  the  right,  title,  interest,  and  estate  of 
the  said  North  Missitnrl  Railroad  Com- 
pany in  said  lands,  as  tally  and  completely 
as  the  same  was  originally  conveyed  by 

Siaintitt's  husband  to  said  North  Missouri 
:ailroad  Company.  The  defendant  Is  a 
railroad  corporation,  organised  nnder 
the  laws  ot  Missouri  on  tlie  30tb  day  of 
September,  1887,  and  has  since  thai  date 
been  in  the  exclusive  possession  of  a  strip 
of  land  described  In  the  petition,  and  has 
maintained  thereon  the  roadbed  and  em- 
bankments  constrncted  by  said  North 
Missouri  Railroad  Company,  and  oper- 
ated its  trains  tliereon.  The  considera- 
tion of  one  dollar  recited  in  the  deed  was 
never  paid,  nor  were  any  damages  ever 
paid  to  plaintiff's  husband  for  the  Injury, 
If  any,  done  the  remainder  of  said  lands 
by  the  construction  and  malutenanre  ot 
Its  said  line  of  railway.  Plaintiff's  hus- 
band was  seised  In  fee  and  was  In  posses- 
sion ot  all  of  said  lands  described  in  the 
petition  at  the  time  of  bis  death,  except 
the  strip  now  held  and  used  by  defend- 
ant, as  aforesaid.  Said  lauds  constitute 
one  farm  or  plantation,  whereon  bis 
dwelling  house  was  situated,  and  where 
be  resided  with  his  family  at  the  time  ot 
his  death.  Plaintiff,  his  widow,  by  her- 
self and  her  tenants,  has  ever  since  re- 
mained In  possession  of  said  dwelling 
house  and  farm.  No  dower  has  ever  been 
assigned  said  widow  in  any  of  the  lands 
described  in  the  petition.  The  embank- 
ment complained  ot  iu  the  second  count 
ot  plaintiff's  petition  was  constructed  by 
the  North  MIssoari  Railroad  Company  in 
the  early  part  of  1868,  more  than  twenty 
years  betore  the  institution  ot  this  suit. 
Said  embankment  was,  when  so  first  con- 
structed, and  has  ever  since  remained,  a 
permanent  structure,  and  no  change  has 
ever  been  made  in  Hald  embankment  since 
Its  firsc  construction  aforesaid.  This  ac- 
tion was  instituted  by  tlie  widow  in  1888." 
A.  W.  Uallena,  Titos.  Elliott,  and  Craw- 
ley Jt  Son,  for  appellant.  F.  W.  Lebmaan 
and  Geo.  S.  Orover,  for  respondent. 

Srrrwood,   <'.    J.,  (after   aiatlng    the 
fiieta.)    1.  The  first  and  the  controlling 


qoestlon  the  record  presents  la  whether 
the  plalntilf  is  entitled  to  demand  dower 
in  the  defendant  company's  right  of  way. 
Touching  the  validity  of  such  a  demand 
in  circumstances  siraUar  to  those  here 
related,  an  author  of  recognized  aatburi- 
ty  says:  "(1)  In  the  time  ot  Henry  III., 
the  Oreat  Charter  of  King  John  was  ao 
amended  as  to  withhold  from  the  widow 
the  privilege  ot  quarantine  in  the  castle  of 
her  husband.  'Thin,' says  Liord  Coke,  ' is 
Intended  of  a  castie  that  is  warlike,  and 
maintained  tor  the  necessary  defense  of 
the  realm,  and  uot  for  a  castle  in  name 
maintained  for  habitation  of  the  owner.* 
Although  the  language  ot  the  Great  Char- 
ter appears  to  be  limited,  in  this  particu- 
lar, to  the  quarantine  ot  the  widow,  it  is 
nevertheless  laid  down,  by  the  same  au- 
thor above  quo  ted,  that  a  castle  nei-essnry 
tothepnblic  defense  is  not  subject  to  dow- 
er. '  Uf  a  castle  that  is  maintained  for  the 
necessary  defense  of  the  realm,  a  woman 
shall  not  be  endowed,  because  It  ought 
not  to  be  divided,  and  the  public  shall  be 
preferred  betore  the  private.  But  of  a  cas- 
tle that  Is  only  maintained  for  the  private 
use  and  habitation  of  the  owner,  a  wo- 
man shall  he  endowed.'  Here  we  see 
shadowed  forth  the  principle  upon  which 
the  courts, at  a  later  day,  have  proceeded, 
in  holding  the  inchoate  right  ot  dower  ex- 
tinguished in  lauds  appropriated,  accord- 
ing to  the  forms  of  law,  to  the  uses  ot  the 
public.  (2)  The  English  Reports  tarnish 
no  Instance  in  which  the  applicability  of 
this  principle  to  the  case  of  lands  taken  for 
pabllc  nses  is  considered,  but  it  appears 
to  have  been  assumed  in  the  time  of  Mr. 
Park  that  by  such  appropriation  the  right 
of  dower  was  divested.  'It  should  also 
be  noticed,'  he  says,  'as  the  prevailing  im- 
pression of  the  profession,  that  under  en- 
abling acts,  sach  as  those  of  the  West  In- 
dia and  London  Uock  Companies,  the 
Orand  Junction  Canal,  and  the  improve- 
ments at  Temple  Bar,  Snow  Hill,  and 
SmithOeld,  the  wife's  title  of  dower  will 
he  bound  by  the  alienation  of  the  bus- 
band,  although  the  title  is  taken  by  way 
of  conveyance  only,  and  the  purchase 
money  is  not  invested  in  other  lands  or 
paid  Into  the  bank.  This  Is  understood  to 
have  been  the  opinion  ot  several  gentle- 
men ot  high  professional  reputation, in  an- 
swer to  the  requisition  of  an  eminent  con- 
veyancer, who,  on  the  behalf  of  the  corpo- 
ration of  London,  had  called  for  fines 
fr'im  vendors  whose  wives  had  titles  of 
dower,  and  the  writer  believes  that  the 
subsequent  practice  in  the  great  majority 
of  cases  has  been  to  dispense  with  fines.' 
In  the  United  SbitKS.  however,  this  ques- 
tion. In  different  forms,  has  undergone  Ja> 
dical  inquiry  on  several  occasions."  1 
Scrib.  Dower,  (2d  Ed.)  pp.  577,  578.  And. 
after  mentioning  several  adjudications 
in  this  country,  sustaining  the  position 
that  the  widow  Is  not  dowable  in  such 
circumstances,  he  concludes  his  observa- 
tions by  saying:  "The  rule  fairly  deduci- 
ble  from  these  authorities  would  seem  to 
exclude  dower  In  all  cases  where  lands  are 
dedicated  to  the  public  for  a  leuitlmatf* 
purpose,  and  the  public  have  acquired  a 
right  to  the  enjoyment  thereof,  or  where 
they  are  lawfully  appropriated  in  virtue 
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ot  tbe  right  of  eminent  domain.  The  rea- 
Bonlug  of  the  rourts  uppeara  to  applj*  as 
well  where  Iaiid8  are  granted  and  need  for 
public  piirlia,  public  libraries,  ur  other 
public  use  uf  a  like  character,  as  where 
they  are  devnted  to  the  purposes  of  a 
marl<et  place  or  a  public  highway;  and 
it  la  difficult  to  discern  any  good  ground 
for  a  distinction  between  the  two  classes 
of  cases.  In  some  ot  the  states  burial 
grounds  are  expressly  exempted  from 
dower  by  statute.'*  1  Scrib.  Dower,  (2d 
Ed.)  pp.  577,  578,  582. 

When  discussing  the  same  question,  the 
learned  author  of  the  work  on  Real  Prop- 
erty gives  expression  to  conforming  views, 
thus:  "One  mode  in  which  dower  may  be 
defeated  remains  to  be  mentioned,  and 
that  is  by  the  exercise  of  eminent  domain 
during  the  life  of  the  husband,  or,  what  is 
equivalent  to  It,  dedication  of  land  to  the 
public  use.  This  grows  out  of  the  nature 
o(  a  wife's  Interest  in  the  lands,  and 
whether  It  Is  such  as  ought  to  be  regarded 
lu  giving  compensation.  •  •  •"  Then, 
after  discussing  the  authorities,  he  re- 
marks: "The  principle  Involved  In  the 
above  and  similar  rases  Is  a  pretty  impor- 
tant one,  nor  has  It  been  hitliertofore  well 
deflned.  ■  *  *  It  is  difficult  to  see  why 
it  shoald  not  apply  in  sli  cases  where  the 
law  antliorizes  the  husband's  land  to  be 
taken  tn  /nv/tu/n,  and  compensation  there- 
for made  fur  the  tee  of  the  same,  as,  tor  in- 
stance, in  ttiose  states  where  the  mill  own- 
er is  authorised  to  flow  lands  which  he 
does  not  own.  At  common  law,  a  widow 
cannot  have  duwer  of  a  castin,  since, 
among  other  reasons,  she  could  not  put  It 
to  proHtable  use :  and  the  same  reasoning 
would  apply  as  to  lands,  though  granted 
by  the  husband,  which  have  been  appro- 
priated to  public  uses,  such  as  cemeteries, 
public  parka, and  the  like."  1  Wasbb.  Keal 
Prop.  (5th  Ed.)  p.  279.  Treating  of  the 
same  point.  Judge  Dillon  says:  "As  dow- 
er la  Dot  the  result  of  contract,  hut  is  a 
positive  legislative  Institution,  It  is  con- 
stitutionally competent  for  the  legislature 
to  authorize  lands  to  be  taken  by  n  munic- 
ipal corporation  for  a  market,  street,  or 
other  public  use,  upon  an  appraisement 
and  payment  of  their  value  to  the  lius- 
band,  the  holder  of  the  tee,  and  such  tak- 
ing and  payment  will  confer  an  absolute 
title  divcHted  of  any  inchoate  right  ul 
dower.  Nor  is  a  widow  dowuble  In  lands 
dedicated  by  her  husband  in  bis  lifetime 
to  the  public,  whore  the  dedication  is  com- 
plete, or  has  been  accepted  and  acted  up- 
on by  the  municipal  authorities."  2  Mun. 
Corp.  (4th  Ed.)  {  594.  In  a  recent  work  of 
prunoanced  merit,  it  is  snld:  "A  married 
woman  cannot  claim  dower  in  lands  dedi- 
cated by  her  husband  to  the  public.  It  is 
settled  that  dower  Is  created  by  law,  and 
does  not  exist  by  virtue  ot  contract,  and 
that  it  Is  therefore  within  the  power  of  the 
legislature  to  change  ordestroy  the  rights 
of  a  married  woman  at  any  time  before 
they  havevested.  This  role  prevails  where 
dower  has  been  abolished  and  an  estate  In 
fee  substituted.  Dedication  of  land  to 
public  use  is  placed  upon  the  same  gener- 
al principle  as  that  on  which  rests  the 
right  of  eminent  domain,  and  it  is  held 
that  the  property  interests  of  the  married 


woman  must  yield  to  public  necessity." 
Elliott,  Hoads  &  S.  lOS.  Another  author 
says:  "An  inchoate  right  of  dower  may 
be  takeo  during  the  lifetime  ot  the  hus- 
band, on  giving  tnll  compensation  to  the 
husband.  The  Inchoate  right  of  dower  is 
not  such  an  interest  as  is  capable  ot  as- 
sessment. During  the  life  of  tlie  husband 
be  represented  the  fee,  and  compensation 
to  him  appropriated  the  fee.  It  has  been 
well  held  that,  when  an  estate  Is  taken  be- 
fore the  decease  uf  the  husband,  the  value 
of  the  widow's  inchoate  right  of  dower  is 
deemed  too  uncertain  to  admit  of  compen- 
sation; that  the  husband  must  be  regard- 
ed as  theownerot  the  entire  estate;  and 
that,  as  such,  he  la  entitled  to  full  com- 
pensation for  It."  Mills,  Em.  Dom.  (2d 
Ed.)  §71. 

It  mnyuot  be  unprofitable  to  uiakesome 
extracts  from,  and  citations  ot,  the  ad- 
judicated cases  giving  support  to  the  posi- 
tions already  quoted  from  the  text-books. 
Thus  in  Moore  v.  Mayor,  8  N.  Y.  110,  by 
virtue  of  a  statute  of  New  York,  commis- 
sioners were  appointed  to  assess  damages 
to  "the  respective  owners,  lessees,  parties, 
and  persons,  respectively,  entitled  unto  or 
interested  In  the  lands, "  etc.  The  wife  of 
one  ot  the  owners,  not  having  been  made 
a  party  in  the  condemnation  proceedings, 
after  the  death  uf  her  husband  preferred  a 
claim  for  dower  against  the  city.  The 
court  held:  "In  the  case  under  cunsidera- 
tlon,  the  land  was  taken  against  the  con- 
sent ot  the  husband,  by  an  act  ot  sover- 
eignty, for  the  public  benefit.  The  only 
person  owning  and  representing  the  fee 
was  compensated  by  being  paid  Its  full 
value.  The  wife  had  no  interest  in  the 
land,  and  the  possibility  which  she  did 
possess  was  incapable  ot  being  estimated 
with  any  degree  of  accuracy.  Under  these 
circumstances,  the  legislature  had  the 
power,  which  I  think  they  have  rightfully 
exercised,  to  direct  that  the  value  ot  the 
entire  fee  should  be  paid  to  the  husband 
of  the  appellant;  and  that  the  corpora- 
tion by  such  payment,  in  pursuance  uf  the 
statute,  has  acquired  an  indefeasible  title 
to  tbe  premises."  In  that  case  the  prop- 
erty was  of  great  value,  and  was  appro- 
priated for  the  purpoRe  ot  a  market  place. 
In  Gwynne  v.  Cincinnati,  3  Ohio,  24,  a 
widow  souurht  to  havedower  assif^ned  her 
in  grounds  occupied  by  a  market  house  in 
the  city  ot  Cincinnati.  The  husband  dur- 
lag  his  lifetime,  in  conjunction  with  other 
owners  of  property  in  tbe  same  square, 
agreed  to  open  a  way  or  street  through  it 
upon  which  a  market  house  was  to  be 
erected.  It  stood  upun  that  part  of  the 
square  given  by  one  Piatt,  a  space  for  a 
street  remaining  open  on  both  sides  of  it. 
Piatt,  in  his  lifetime,  conveyed  the  prop- 
erty he  owned  in  the  square,  and  his  wife 
Joined  him  in  the  conveyance.  It  d  d  not 
appear  that  any  conveyance  was  made  of 
the  ground  covered  by  the  market  house 
by  either  Piatt  or  wife.  Gwynne  inter- 
married with  the  widow  of  Piatt,  and 
brought  the  bill  for  dower.  It  was  con- 
tended on  behalf  of  Piatt's  widow  that- 
she  was  entitled  to  dower,  because  shs 
bad  not  released  it  by  any  act  of  her  own 
On  the  other  hand,  it  was  Insisted  that 
she  was  excluded  from  dower  by  the  grant 
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■of  tbe  land  tn  qaestion  to  a  pablic  use. 
The  court  said :  "  The  street,  tDclndlng  tbe 
^roand  In  question,  was  opened,  and  the 
market  house  established,  by  an  agree- 
isnnt  with  the  owners  o(  the  ^ruund,  and 
ander  an  ordinance  o(  the  city  council  o( 
Otnclnnati.  The  whole  space  became  sub- 
}ect  to  the  name  public  regulations  as  the 
grounds  originally  laid  out  Into  streets, 
and  for  other  public  usea  and  purposes. 
The  claim  or  dower  must  stand  upon  tbe 
«aroe  principles  that  it  would  stand  on  In 
-snycase  to  the  ground  thus  appropriated. 
Tbe  counsel  (or  tbe  complainants  insist 
that  it  is  a  case  to  be  distingulstaeil  from 
that  of  public  grounds  condemned  (or  pub- 
■11c  uses,  but  the  court  Is  unable  to  com- 
prehend the  distinction.  When  a  town  Is 
laid  out,  the  law  requires  the  plat  to  be 
recorded,  and  by  sncb  i-ecord  the  streets 
'become  public  highways,  and  the  title  to 
tbe  grounds  set  apart  (or  public  uses  Is 
vested  In  tbe  county  (or  tbe  purposes  con- 
templated. Ttie  uses  thus  created  are  In- 
■conslHtent  with  tbe  exertion  of  any  pri- 
vate right  while  tbe  n»e  remains;  conse- 
-qcently,  all  private  rights  must  be  either 
-•nspended  or  abrogated  Such  has  been 
the  general  understanding,  not  only  in  this 
-•tate,  bnt,  so  (ar  as  we  are  ln(ormed,  in 
-other  states  also.  A  claim  lor  dower  In 
the  streets  o(  a  town,  or  In  the  public  jail, 
courthouse,  or  public  offices,  would  be  a 
novel  one,  and,  if  sustained,  could  not  be 
-en]oyed  without  deieating  the  original 
purpose  and  present  use  o(  the  grant.  It 
cannot  be  admitted  for  the  same  reason 
that  It  Is  not  admitted  to  a  castle  in  Eng- 
land. It  could  yield  nothing  to  the  sup- 
port o(  a  widow,  by  a  direct  participation 
In  the  pogstfBsion,  without  such  ao  inter- 
ference with  tbe  public  right  to  control 
tbe  whole  subject  as  to  render  its  enjoy- 
ment inconvenient  and  unsafe,  if  not  im- 
possible." In  Duncan  v.  City  of  Terre 
Haute,  85  Ind.  104,  the  husband  bad  do- 
■nated  land  to  be  used  as  a  street,  the  wife 
■not  Joining  In  the  grant.  Arter  his  death 
abe  pi-eferred  her  claim  for  dower.  Tbe 
court  said:  "The  courts  of  this  country 
aeem  to  have  unKormly  held,  when  the 
■question  has  come  before  them,  that  when 
lands  are  appropriated  by  the  ejcercise  of 
eminent  domain,  or,  what  is  said  to  be 
equivalent  to  It,  the  dedication  of  lands 
to  public  use,  tbe  dower  of  the  wife  is  de- 
feated." 

In  Minnesota  a  homestead  cannot  be 
conveyed  except  by  the  Joint  deed  of  the 
husband  and  wife,  nnd  yet  It  has  been 
held  In  that  state  that  where  a  part  of  a 
homestead  has  been  taken  by  a  railroad 
-company  under  the  law  of  eminent  do- 
main, and  payment  made  to  tbe  husband 
alone,  the  law  of  bnmestead  would  not 
prevent  bim  from  disposing  for  his  own 
use  of  the  money  tbns  awarded  him. 
•Canty  v.  Latterner,  81  Minn.  239,  17  N.  W. 
Rep.  3'<5.  In  Iowa  the  same  rule  of  law 
prevails  wth  regard  to  the  necessity  of 
the  hnsband  joining  bis  wife  in  a  deed  In 
order  to  convey  their  homestead  or  any 
interest  therein;  bnt,  where  the  husband 
-alone  bad  agreed  in  writing  to  convey 
■to  a  railroad  company  a  right  of  way 
-across  tbe  homestead,  it  was  held  that, 
•aotwlthstanding  tbe  failure  of  the  wife  to 


sign  tbe  agreement,  a  eonrt  of  equity 
would  decree  sptwitlc  performance,  the 
court  remarking:  "Can  a  husband  grant 
a  right  of  way  to  a  railroad  company 
over  the  homestead  property,  unless  the 
wife  concurs  and  signs  the  conveyance? 
As  applied  to  the  circumstances  of  this 
case,  we  answer  tbis  question,  also,  In  tbe 
affirmative.  The  right  of  way  is  but  an 
easement,  and  does  not  pass  the  title,  and 
in  this  case  it  does  not  and  is  not  claimed 
to  affect  tbe  substantial  enjoyment  of  tbe 
homestead  as  such.  If  tbe  homestead 
was  a  single  lot,  and  the  right  of  way  oc- 
cupied it  all,  BO  as  to  destroy  tbe  bume- 
Btead  or  defeat  Its  occupancy  as  such,  tbe 
case  would  be  very  different. "  Railway 
Co.  V.  Hwlnney,  .S8]owa,  182.  With  tbeae 
authorities  shedding  such  a  broad  light 
on  the  subject  under  discussion,  it  would 
seem  diffleult  to  stray  from  the  true  path 
of  adjudication ;  and  they  have  been  cited 
and  quoted  from  thus  at  large,  not  as 
doubting  the  views  they  enunciate,  bat 
because  of  doubts  attempted  to  be  cast 
upon  their  applicability  to  some  of  tbe 
salient  features  of  this  rase,  and  that  ap- 
plicability Is  now  for  dUcnssion.  Tbere 
can  lie  no  doubt,  from  the  text-books  and 
adjudications,  that  where  a  railroad  ia 
Impowered,  as  in  the  present  instance,  to 
condemn  land  (or  public  use.  It  occuplea 
In  all  respects  the  same  footing  as  auy 
other  corporation  or  quasi  corporation, 
municipal  or  otherwise,  or  governmental 
agency,  when  exercising  similar  authori- 
ty to  obtain  land  for  a  market  place,  for 
a  street,  highway.  Jail,  or  rourtbonae. 
The  state, in  tbo  first  place,  might  directly 
assert  its  power,  in  any  given  Instance, 
to  take  land  for  a  public  use,  or  It  migbt 
delegate  that  attribute  o(  sovereignty  to 
any  chosen  agency, individual, or  corpora- 
tion or  municipality  or  county,  the  right 
to  exercise  which  but  for  such  delega- 
tion could  only  be  exercised  by  the  state 
alone.  In  Olcott  v.  Supervisors,  16  Wall, 
loc.  cit.  694,  695,  Judge  Htronq  said: 
"That  railroads,  though  constructed  by 
private  corporations  and  owned  by  them, 
are  public  highways,  has  been  tbe  doc- 
trine of  nearly  all  tbe  courts  ever  since 
such  conveniences  for  passage  and  trans- 
portation have  bad  any  existence.  Very 
early  tbe  question  arose  whether  a  state's 
right  of  eminent  domain  could  be  exer- 
cised by  a  private  corporation  created  for 
the  purpose  of  constructing  a  railroad. 
Clearly  It  could  not,  unless  taking  land 
for  such  a  purpose  by  sucb  an  agency  Is 
taking  land  for  public  use.  The  tight  <it 
eminent  domain  nowhere  justiflea  taking 
property  for  a  private  use.  Yet  It  la  a 
doctrine  universally  accepted  that  a  state 
legislature  may  authorise  a  private  cor- 
poration to  take  land  for  tbe  constructlou 
of  sucb  a  road,  making  compensation  to 
the  owner.  What  else  does  this  doctrine 
mean  if  not  that  building  a  railroad, 
though  It  be  built  by  a  private  corpora- 
tion, in  an  act  done  for  a  public  use?  And 
the  reason  why  the  use  has  always  been 
held  a  public  one  Is  that  such  a  road  in  a 
highway,  whether  made  by  tbe  govern- 
ment Itself  or  by  the  agency  of  corporate 
bodies,  or  even  by  individuals,  when  they 
obtain  their  power  to  construct  It  from 


Digitized  by 


Google 


tlo.) 


VENABLE  0.  WABASH  WESTERN  BY.  00. 


497 


legislative  srant.  •  •  •  Whether  the 
line  o(  a  railroad  Is  a  public  or  n  private 
one  dependH  lu  no  iiieai:nre  open  the  qaes- 
tioD  who  constructed  it  or  who  owuh  it. 
It  baas  never  been  conBldered  a  matter  of 
an.v  Importance  that  the  road  was  built 
by  the  agency  of  a  private  corijiiratlun. 
No  nsatter  who  ia  the  aKent,  the  function 
performed  is  that  of  the  state.  TbouKh 
the  ownership  is  private,  the  use  is  pub- 
lic." 

Jadee  Cooley  says:  "AcrordinKly,  on 
the  principle  of  public  benefit,  not  only 
the  state  and  itis  political  divlalons,  hat 
also  Individ-jals  and  corporate  liodieH, 
have  been  authorized  to  take  private 
property  for  the  construction  of  works  of 
public  utility,  and,  when  duly  empowered 
by  the  legiHlatnre  so  to  do,  their  private 
pecuniary  Interest  does  not  preclude  their 
belnj;  regarded  as  public  agencies  in  re- 
spect to  the  public  Kuod  which  Is  sought 
to  be  accomplished."  "The  manner  in 
which  the  right  of  eminent  domain  shall 
be  exercised  rests  within  the  discretion  of 
the  lesislatare  It  may  l>e,  and  In  point 
of  fact  K<inerally  Is,  eflected  by  a  delega- 
tion  of  Its  power  to  an  agent.  That 
agent  may  be  a  corporate  body,  carrying 
on  a  work  of  public  utility,  though  for 
the  purposes  of  private  gain.  •  •  • 
Tbe  instances  of  the  delegation  of  the 
power  of  eminent  domain  of  most  fre- 
qoent  occnrreoce  are  to  be  found  in  tbe 
case  of  railroad  companies,  coupled  to 
tbe  general  powers  conferred  by  their 
charters.  There  is  usually  an  authority 
granted  to  appropriate  lands  so  far  as 
required  for  Cite  construction  of  their 
tracks."  6  Amer.  &  Eng.  Enc.  Law,  517, 
51>i,  tit.  "Eminent  Domain."  "The  grant 
of  a  right  to  take  land  'for  the  purposes 
of  a  railroad '  authorizes  the  taking  of  on- 
ly an  easement,  leaving  the  fee  with  tbe 
owner,  to  whom  tne  right  of  possession 
reverts  on  the  cessation  of  the  puhlic 
use:  and  this  Is  the  limited  interest  usual- 
ly given  by  statutes  authorising  tbe  con- 
demnation of  land  for  railroads.  The 
property  is,  however,  to  be  deemed  taken 
lor  n  public  use  Itself,  rather  than  for  the 
particular  use  and  enjoyment  by  the  par- 
ty to  whose  possession  It  passes.  It  does 
not.  therefore,  revert  to  tbe  owner  upon 
a  mere  transfer  of  the  railroad  to  another 
company,  nor  upon  Itn  appropriation  to 
another  similar  public  use."  Pierce,  R.  R. 
p.  loS.  "Tliat  the  right  [of  eminent  do- 
main] should  be  placed  In  the  hands  and 
under  the  control  of  a  private  corpora- 
tion detracts  nothing  from  the  public  na- 
ture of  the  use ;  for,  as  was  very  correctly 
said  by  the  wupreme  courtof  Pennsylvania 
in  Hays  v.  Kisher,  33  Pa.  St.  169,  that  an 
individual  expects  to  gain  by  the  use  of 
the  way,  and  has  private  motives  for 
risking  the  whole  of  tlie  necessary  Invest- 
ment, and  acquires  peculiar  rights  in  tbe 
work,  detracts  nothing  from  the  public  as- 
pect of  it.  The  same  can  be  said  of  every 
railway  corporation,  and  of  almost  every 
public  enterprise."  New  Central  Coal  Co. 
T.  George's  Creek  Coal  &  Iron  Co.,  37  Md. 
loc.  cit.&<12.  In  Railroad  Co.  v.  Bally, 3  Or. 
loc.  cit.  175,  It  was  sought  to  appropriate 
lands  already  used  for  public  purposes,  and 
tbe  conrt  said:  "It  is  wholly  Immaterial 
v.208,w.nal9— 32 


upon  this  point  whether  such  railway  com- 
pany  obtains  the  property  which  formti 
the  roadbed  by  purchase  or  by  judgment 
of  the  court.  The  general  corporation 
law,  and  tbe  act  of  Incorporation  nnderit, 
create  the  corporation  and  confer  what- 
ever frHuchises  or  grants arecunferred.  It 
is  not  the  coodeuinatiou  of  property  that 
gives  character  to  the  corpoi-atiou.  The 
judgment  of  the  conrt  is  a  means  of  pla- 
dug  tbe  corporation  in  posseBsionof  what 
is  necessary  to  a  discharge  of  Its  fran- 
chlHeH  and  Its  duties  to  the  public.  But 
when  property  is  condemned,  the  corpo- 
ration has  no  higher  or  better  right  to 
that  property  than  It  has  to  property 
acquired  by  purchase.  It  follows  from 
what  has  been  already  said,  that,  whether 
the  right  of  way  ia  acquired  by  gift  or  pur- 
chase, or  by  the  judgment  of  «  court,  the 
corporation  ia  so  far  a  public  agent  that 
what  it  holds  in  its  corporate  capacity  la 
held  for  a  public  use. " 

When  discussing  the  powers  of  railroad 
companies,  as  distinguished  from  mere 
private  corporations,  lu  the  matter  of  the 
condemnation  of  lands,  the  supreme  court 
of  Michigan  said:  "They  are  the  means 
employed  to  carry  Into  execution  a  given 
power.  That  private  property  can  be 
taken  by  tbe  government  from  one  and 
bestowed  upon  another  for  private  use 
will  not  for  a  moment  be  contended,  and 
these  corporations  can  only  be  sustained 
upon  the  assumption  that  the  powers  del- 
egated are  to  a  public  agent  to  work  out 
a  public  use.  *  *  *  It  Is  obvious  that 
the  object  which  determines  the  character 
of  a  corporation  is  that  designed  by  the 
legislature,  rather  than  that  sought  by  the 
company.  If  that  object  be  primarily  the 
private  Interest  of  Its  members,  althougb 
an  incidental  benefit  may  accrue  to  the 
government  therefrom,  then  the  corpora- 
tion is  private;  but  if  that  object  be  tbe 
public  Interest,  to  be  secured  by  the  exer- 
cise of  powers  delegated  for  that  purpose, 
which  would  otherwise  repose  In  the 
state,  then,  although  private  interest 
may  be  incidentally  promoted,  the  corpo- 
ration Is  in  its  nature  public.  It  is  essen- 
tially the  trustee  of  the  government  for 
the  promotion  of  the  object  desired ;  a 
mere  agent  to  which  authority  is  dele- 
gated to  work  out  the  public  interest,, 
through  the  means  provided  by  a  govern- 
ment for  that  purpose.  •  •  •  It  argne» 
nothing  that  compensation  Is  required  to 
be  made  fur  property  taken  before  it  can 
be  used,  for  this  is  made  by  the  constitu- 
tion a  condition  to  the  exercise  of  this 
right  by  the  government  Itself,  and  the 
delegation  of  the  power  necessarily  carries 
the  Incident  with  it.  Korean  it  be  said 
that  the  property  when  taken  Is  not  used 
by  the  public,  but  by  the  corporators  for 
their  own  benefit  and  advantage.  *  *  • 
Tbe  grant  to  the  corporation  is  In  no  es- 
sential particular  different  from  the  em- 
ployment of  comnilRsioners  or  agents. 
The  difference  ia  in  degree,  rather  than  in 
principle;  in  compensation,  rather  than  In 
power.  •  •  •  It  legitimately  follows 
that  the  tenure  of  the  corporation  Is  in 
the  nature  of  a  trnst  for  the  public  use, 
subject  to  tbe  supervision  of  the  govern- 
ment, while  Its  franchises  are  but  the  con- 
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alderatlon  paid  for  the  faithfal  execution 
of  this  trunt."  Swan  v.  Willlainb  *2  Mich. 
427.  Su,  also.  In  TezaB,  it  baa  bet^n  held 
that  "the  rlfcht  of  the  company  to  o-cupy 
with  itH  roadbed  Suter'n  land  depended 
apou  Ills  conaent  then  given  or  a  judicial 
condemnation.  A  railroad  la  a  public 
highway,  (Const.  Tex.  art.  10,  §  2;)  and 
«i<peciaily  la  thia  true,  ao  far  aa  the  acqui- 
Hitlou  of  the  right  of  way  la  concerned,  for 
upon  no  other  theory  coald  the  right  of 
eminent  domain  he  conferred  upon  a  rail- 
road corporation.  In  thia  reapect  the 
doctrine  of  tiedication,  or  rather  of  estop- 
vei  Id  pnis,  would  apply  to  the  right  of 
way  for  a  railroad,  the  same  aa  to  any 
other  public  highway."  Railroad  Co.  t. 
^>^tor.  50  Tex.  4915. 

Theao  authorltiea,  aa  well  aa  tboae  here- 
tofore cited,  Hhow,  in  the  moat  convincing 
manner,  that  the  dedication  of  land  to 
luibiic  U8e  on  behalf  of  u  railroad  com- 
pany occuploH,  in  legal  rontenipjation,  the 
same  place  aa  doea  condemnation  for  a 
similar  purpoae;  both  are  but  meana  to 
thefaameend;  both  have  the  aame  object 
in  view,— for  "dedication  la  an  appropria- 
tion oflandtOHome public  uae, madeby  the 
owner  of  the  fee,"  (Ang.  &  D.  Highw.,  8d 
Ed.,  §  132,)  while  condemnation  ta  but  the 
appropriation  In  Invltum  of  the  laud  in 
the  ahaenre  of  the  owner'a  conaent.  The 
only  difference  between  them  la,  the  for- 
mer is  voluntary;  the  latter,  compulaory. 
Doth  are  mere  condolta,  through  which 
41ow8  the  current  ot  eminent  domain. 
In  the  present  instance,  the  charter  of  tlie 
-original  company  made  either  method  ef- 
fectual, and  only  on  the  failure  of  the  first 
was  the  second  method  permlsalble.  The 
-prior  waa  indeed  a  condition  precedent 
to  pursuing  the  latter  method,  as  all  o( 
•onr  own  Reports  on  the  subject  show.  It 
is  conceded  in  this  case  that,  where  the 
f>nrpo8e  la  to  appropriate  lands  to  a  pub- 
lic use,  ex.  gr.  lor  a  street,  highway,  jail, 
courthouse,  or  market  place,  the  huaband. 
«8  the  owner  of  the  fee,  represents  the 
wife,  and  that  hia  deed  or  dedication  is 
-equally  as  effective  In  barring  the  wife's 
Inchoate  dower  aa  would  be'condemua- 
-tion  procecdtnga;  but  a  similar  operative 
effect  aa  to  a  deed  to  another  public  uae, 
to  wit,  a  right  of  way  to  a  railroad  com- 
4)any,  is  denied.  We  are  aatiafled,  from  an 
examination  of  the  authorltiea  and  from 
>tbe  very  nature  and  reason  of  the  caae, 
<thattbls  distinction  la  unwarranted  uud 
■unsound,  and  will  not  bear  the  test  ot  jo- 
dicial  scrutiny.  There  Is  no  warrant  for 
the  assertion,  and  there  Is  no  authority 
or  reason  for  the  assertion,  that  one  pul>- 
iic  highway  dedicated  by  deed  to  public 
usesliould  escape  the  incubus  of  Inchoate 
■dower,  while  another  highway,  pro- 
claimed by  the  constitution  of  the  state 
to  be  a  public  highway  and  equally  dedi- 
cated by  deed  to  public  uae,  should  be 
compelled  to  bear  such  a  burden,  unless 
-resort  were  had  to  condemnation  pro- 
ceedings. What  particular  virtue  inheres 
in  such  proceedings?  Why  should  a  judg- 
ment which  condemns  an  easement— a 
rlglit  of  way  over  a  manV  land — do  more 
than  that  man's  deed  executed  forthesame 
purpose?  These  questions  answer  tbem- 
flelves. 


Though,  In  case  of  a  railroad,  the  land 
In  one  senae  la  appropriated  or  accepted 
for  the  private  gain  of  the  particular  rail- 
road company,  yet  the  use  is  none  the  lesM 
a  public  one,  as  all  the  authorilies  show, 
and,  but  for  the  fact  that  the  uae  Is  a  pub 
lie  one,  there  would  be  no  basis  laid.  Id 
either  law  or  fact,  for  the  exercise  of  the 
right  ot  eminent  domain,  in  either  of  the 
methods  mentioned.  Wiierever  the  right 
of  eminent  domain  exists  there  exists 
also,  as  its  companion  and  legal  equiva- 
lent, the  right  to  accept  a  voluntary  dedi- 
cation. The  two  rights  are  the  Insepara- 
ble and  inevitable  concomitants  ot  each 
other.  To  rule  otherwise  would  be  to 
deny  the  cogent  reasoning  ot  the  antbori- 
ties  cited;  to  rule  otherwise  would  pro- 
duce these  anomalous  results:  That  a  rail- 
road company,  thoug*"  ever  so  desirous  ot 
doing  ao,  could  not  ai-cept  a  voluntary 
relinquishment  of  the  husband  to  lands 
for  a  right  of  way  without  Incurring  long 
years  afterwards,  upon  the  death  of  the 
huaband,  the  peril  and  tlie  penally  ot  a 
demand  for  dower  consummate  and  unsat- 
isfied In  a  right  ot  way  for  which  compcn- 
aation  In  full  had  long  since  been  paid. 
Under  such  a  ruling,  a  railroad  company 
would  of  necessity  be  forced  to  reject  the 
prnffei-ed  deed,  the  amicable  settieuient, 
and  be  driven  to  condemnation  proceed- 
ing's In  order  to  cut  off  inclioate  rights, 
possibilities,  and  expectancies,  —  some- 
thing the  value  and  duration  of  which  the 
law  as  yet  has  furnished  no  method  and 
provided  no  machinery  tor  estimating. 
Such  a  ruling  wonld  be  to  encourage  liti- 
gious strife,— something  a&suradiy  not  fa- 
vored hy  the  law.  Besides,  If  in  the  hypo- 
thetical case  the  parties  "could  agree," 
there  would  be  no  basis  for  proceedings  to 
condemn,  because  the  essential  jnriadlc- 
tionai  fact  of  nonagreement  would  be 
wholly  lacking;  and  therefore  there  could 
be  no  snch  pniceeding  had,  except  by  prac- 
ticing a  fraud  on  the  court  by  making  an 
averment  In  the  pleadings  at  war  with 
the  real  fact,  chat  the  parties  litigant  had 
tailed  to  agree. 

But  It  is  persistently  urged  that  the  case 
ot  Nye  ▼.  Railroad  Co.,  113  Mass.  277,  sup- 
ports the  contention  ot  the  plaintilT  that 
her  dower  Is  not  bound  by  the  deed  ot  ber 
husband.  But,  after  a  careful  reading  of 
that  ease,  it  is  not  thought  it  yields  that 
claim  any  support  whatever.  Tliefactsof 
It  are  few,  plain,  and  simple.  Here  they 
are:  In  1826  Nye  bought  the  land  and  se- 
cured payment  ot  the  purchase  money  by 
a  mortgage,  which  his  wife  did  not  sign. 
In  1S28  his  equity  of  redemption  was  sold 
under  execution  to  Washburn,  who  con- 
veyed to  Newcomb,  who  in  1872  conveyed 
the  land  to  the  railroad  company,  who 
purchased  the  same  for  a  freight  station 
outside  of  the  location  of  their  road.  The 
deed  was  in  warranty  form,  and  contained 
no  restriction  aa  to  the  use  ot  the  iHod. 
In  184(1  Newcomb  satisfied  the  mortgage. 
Nye  died  In  1873,  whereupon  his  widow 
sued  for  her  dower;  and  thereupon  It  was 
ruled  that  the  demandant  had  an  inchoate 
right  of  dower  in  the  premises  at  the  time 
It  was  conveyed  to  the  tenant  by  deed  in 
common  form.  Then  It  is  pointed  out  in 
the  opinion  that  two  methods  are  proviJ 
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«i1  bj  the  statute  whereby  a  railroad  com- 
pany i-an  take  land  for  depot  and  ntatlun 
purposes:  First,  bypurchnse  nndronvey- 
ancH  from  the  owner;  second.  If  the  owner 
refuaea  to  sell,  by  application,  etc.,  and 
the  assesHoient  of  damaKee;  that  by  the 
first,  if  the  deed  Is  withont  restriction,  the 
corporation  obtains  a  fee  In  the  soil,  Just 
as  a  natural  person  would  do,  and  the 
corporation  may  convey  the  land,  when  no 
longer  necessary  tor  its  purposes,  to 
whomsoever  it  will;  but  thai  by  the  sec- 
ond method  the  corporation  simply  ac- 
quires an  easement  in  the  land,  and,  the 
use  being  abandoned,  the  easement  ises- 
tlUKulflhed,  and  the  land  reverts  to  the 
owner  of  the  soil.  And  upon  these  prem- 
ises It  was  properly  ruled  that  the  land 
In  question  was  subject  to  the  demand  tor 
dower.  But  bow  different  that  case  is  In 
its  facts  (rom  the  one  at  bar?  First,  there 
the  land  was  simply  sold  under  execu- 
tion, and  so  the  huHband  never  represent- 
ed his  wife  in  receiving  compenHation  for 
his  land,  and  sober  inchoate  dower  was 
not  extinguished  therein  for  that  reason, 
and  theiaiid  passed  to  the  flrst  an<t  subse- 
quent purchasers,  with  the  burden  ot  In- 
choate dower  fettered  to  it;  second,  the 
land  in  that  case  was  conveyed  by  the 
last  purchaser  to  the  rullrnad  company  in 
fee,  unhampered  by  a  single  restriction 
and  unburdened  by  a  single  use,  and  the 
railroad  corauany  took  it  just  as  a  "nat- 
ural person"  might  have  done.  Here,  on 
the  contrary,  the  husband  represented  the 
wife,  received  or  waived  compensation  for 
the  land,  and  only  granted  an  easement, 
which  is  precisely  Just  what  that  com- 
pany would  have  gained  at  the  end  of  con- 
demnation proceedings.  For  these  reasons 
Nye*8  Case  Is  not  authority  in  the  case  be- 
fore US,  and.  It  it  were,  we  would  not  fol- 
low it,  In  opposition  to  such  an  array  of 
well-considered  cases  as  already  cited. 

2.  Finally,  this  is  the  flrst  suit  in  tbia 
state,  that  we  are  aware  of,  that.  In  cir- 
cumstances llko  the  present,  a  snit  for 
dower  has  been  brought  against  a  rail- 
road company.  The  common  consent 
and  opinion  of  the  legal  profession  in  this 
state  has  been  that  It  was  not  necessary 
to  make  a  wife  a  party  in  order  to  bar 
lier  Inchoate  right  of  dower,  either  as  to  a 
railroad  right  ot  way  or  other  public 
highway.  This,  of  itself,  is  a  very  preg- 
nant circumstance,  and  very  good  evidence 
ot  what  the  law  is.  State  v.  Meyers,  99 
Mo.  loc.  cit.  114,  12  8.  W.  Rep.  516;  Sedg. 
St.  &  Const.  Law,  (2d  Ed.)  213  et  seq.  and 
cases  cited.  In  o  case  of  the  honse  ot 
lords,  under  St.  27  Hen.  VIII.,  Lord  Habd- 
'wicKR  said:  "The  opinion  of  convey- 
ancers in  nil  times,  and  their  constant 
•course.  Is  at  great  weight.  They  are  to 
fldrtse:  and,  if  their  opinion  is  not  to  pre- 
va'I,  must  every  case  come  to  law?  No; 
the  received  opinion  ought  to  govern." 
And  liord  Man8fibi.,d  said:  "Consider 
also  the  nsages  and  transactions  of  man- 
Iclnd  opon  the  statute.  The  object  of  all 
law  with  regard  to  real  property  is  quiet 
and  repose. "  Earl  of  Buckinghamshire  v. 
Urury,  2  Eden, 61.  In  Scanlan  v.  Chllds.  H3 
Wis  K6S.  the  court  say:  "The  general  un- 
derstanding ot  law  and  constant  practice 
anUer  it.  for  a  period  ot  over  twenty  years. 


by  all  officers  cbai'ged  with  the  execution  ot 
It,  unquestioned  by  any  public  or  private 
action, Is  stroug,lt  not  conclusive,  evidence 
of  the  true  meaning."  In  Packard  t. 
BIchardson,  17  Mass.  14,S,  the  court  say: 
"A  contoniporuneons  is  generally  the  best 
construction  of  a  statute.  It  gives  the 
sense  of  a  community ;  of  the  terms  made 
use  oi  by  a  legislature.  If  there  is  am- 
biguity in  the  language,  the  understand- 
ing and  application  of  it,  when  the  stat- 
ute flrst  comes  into  operation,  sanctioned 
by  long  acquiescence  on  the  part  of  the 
legislature  and  Judicial  tribunals.  Is  tlie 
strnnuest  evidence  that  it  has  been  rightly 
explained  in  practice."  For  reasons  al- 
ready given,  it  is  unnecessary  to  puss 
upon  the  grounds  alleged  for  recovery  in 
the  second  count  In  the  petition.  The 
Judgment  ot  the  lower  court  should  be 
affirmed.  All  concur,  except  Black,  J., 
who  dissents. 


State  v.  Pai.vt  Rock  Coal  tc  Cokk  Co. 
{SupremeCoun<if  Tennessee.    Nov.  10,  1893.) 

cosstitdtional  l*w  —  impribosmest  fok  debt 
— Faii.ukb  to  Cash  Cueck. 
Acta  1887,  c  200,  providing  that  "it 
shall  be  unlawful  for  any  person  or  persons, 
firms  or  corporations  or  companies,  to  refuse  to 
cash  any  checks  or  scrip  of  thoir  own  that  may 
be  presented  it  within  30  days  of  its  date  of  is- 
suance;" and  "that  any  person  who  shall  re- 
fuse to  redeem  in  lawful  currency  any  such 
checks  or  scrip  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined," — 
violates  the  spirit,  if  not  the  letter,  of  Const 
art  1,  S  18,  providmg  that  "the  legislature  shall 

gass  no  law  authorizing  imprisonment  for  debt 
1  civil  cases." 

Appeal  from  circuit  court, Scott  county ; 
8.  A.  RooBRS,  Judge. 

The  Paint  Rock  Coal  &  Coke  Company 
was  indicted  for  refusing  to  cash  a  certain 
check  of  its  own  presented  within  30  days 
after  being  issaed.  Defendant's  motion  to 
quash  the  Indictment  was  sustained.  The 
state  appeals.    Attirmed. 

G.  W.  Pickle,  Atty.  Gen.,  tor  the  State. 
naabbum  £  Templntoii,  for  appellee. 

Hrndrrbon,  Special  Judge.  At  the  July 
term,  1891,  the  grand  Jurors  lor  Scott 
county  returned  an  Indictment  against  the 
Paint  Rock  Coal  &  Coke  Company  consist- 
ing of  two  counts,  in  substance  as  fol- 
litws:  (1)  That  thesald  defendantrefused 
" to  cash  a  certain  check  of  Its  own  that 
was  presented  it  within  thirty  days  ot  Its 
date  of  Issuance."  (2)  That  the  said  de- 
fendant "did  unlawfully  refuse  to  redeem. 
In  lawful  currency,  a  certain  check  of  its 
own,  which  said  Paint  Rock  Coal  &  C6ke 
Company  had  issued. "  To  this  Indictment 
the  defendant  Interposed  a  motion  to 
quash,  and  set  forth  the  following  grounds : 
"(1)  Because  no  criminal  offense  is  alleged 
in  the  indictment.  (2)  Because  the  act  of 
1887,  under  which  this  Indletmeut  was 
drawn,  is  unconstitutional,  in  that  it  im- 
pairs the  obligation  of  the  contract,  and 
attempts  to  Imprison  the  defendant  for  re- 
fusing to  pay  a  debt."  On  the  hearing  of 
the  question  thus  presented,  his  houor,  the 
elrcnit  Judge,  sustained  said  motion,  and 
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quashed  eaid  indictment.    The  Htate  ap- 
penls  tu  tills  court. 

PassinK  urer  the  objection  to  the  form 
of  the  indtvtment,  which  contains  no  Iden- 
tification ur  description  ot  the  check  com- 
plained ot,  the  law  nf  the  case  is  Invoked 
in  the  second  eround  of  the  motion  to 
quash.  The  act  o(  March  2U,  1887,  enacts 
that  trom  and  after  the  paBsage  of  that 
act  it  would  be  unlawful  lor  any  person 
or  persons,  tirms  or  eorporatluDs  or  com- 
panies, to  refuae  to  cash  any  checks  or 
scrip  of  their  own  that  may  be  presented 
them  within  30  days  uf  itadateof  issuance, 
and  that  any  such  person  who  should  re- 
fuse to  redRem  in  lawful  currency  any  such 
checks  or  scrip  would  be  Kullty  of  a  mis- 
demeanor, and  upon  conviction  should  be 
fined  nut  less  than  $10  nor  more  tlian  f  25 
(ur  each  offense,  in  other  words,  that  when 
any  person,  who  owed  a  debt  which  was 
evidenced  by  check  or  scrip  issued  by  him, 
did  nut  cash  the  samo  within  30  days  of 
Its  issuance,  he  would  be  KUllty  ot  a  mls- 
denieanor,  and  fined  accor()inKl.T,  which 
Judgment,  of  coarse,  under  the  general 
law,  would  be  liable  to  be  enfon^ed  by  con- 
finement In  the  workhouse.  The  question 
is  whether  or  not  that  act  Is  violative  of 
the  fundamental  law  ot  the  land.  If  this 
fltatnte  and  the  indictment  under  it  can  be 
maintained,  any  cltlzt-ii.  corporation,  or 
company  drawing  a  clirck,  or  giving  a 
Written  order.  In  good  faith,  tn  favor  of 
any  person,  and  failing  for  any  reason  to 
pay  the  same,  or  to  redeem  It  in  currency, 
if  presented  in  80  days,  is  guilty  of  a  crime, 
for  which  he  may  be  punished  by  impris- 
onroent.  Section  18  of  article  1  ot  the  con- 
stitution of  this  state  provides:  "The  leg- 
islature shall  pass  no  law  authorizing  Im- 
prisonment (or  debt  In  civil  cases."  The 
act  of  the  IcKlslature  In  question,  while 
not  directly  authorizing  Imprisonment  for 
debt,  does  attempt  to  create  a  ci-lme  for 
the  nonpayment  of  debts  evidenced  by 
check,  scrip,  or  order,  and  for  such  crime 
provides  a  penally,  which  may  or  may 
not  betollowed  by  imprisonment.  In  that 
way  and  lor  that  reason  the  act  Is  viola- 
tive of  the  spirit,  if  not  the  letter,  of  the 
ciiuHtitutional  provision  above  cited.  It 
Is  an  indirect  imposition  of  imprisonment 
lor  the  nonpayment  ot  debt,  and  is  there- 
ture  clearly  within  the  constitutional  in- 
hibition.   AfSrm  the  Judgment. 


Ei.i.iB  y.  State. 

(Supreme  Court  cff  Tenneisee.    Nov.  17, 1893.) 

EIdtablisbmest  or  Courtb—  Cosstitutioital  Law 
—  SuMMOxixo   JuuT  —  Objections  to  Grand 

JUKT-COMPETEXCT  OP  JOKT— IMPEACHMENT  0» 
VeR1>ICT— PniVILEOEt>   COMMUNICATIONS. 

1.  Acts  ISOl,  c.  26,  establishes  a  court  to  be 
neld  at  Rockwood,  and  callod  the  "Law  Conrt 
of  Rockwood,"  which  has  original  and  api>ellate 
jurisdiction  over  all  cases,  civil,  commercial, 
and  criminal,  within  certuin  districts  of  Roane 
countj,  and  which  constitutes  one  of  the  courts 
of  tlie  third  judicial  circuit.  Held,  the  fact  that 
Rockwood  was  not  the  county  seat  did  not  make 
the  act  unconstitutional,  as  violating  Const,  arc 
10.  S  4.  pro-'  ''ns  that  "the  seat  of  justice"  of 
any  county  ,  ill  not  be  removed  "without  the 
concurrence  of  two  thirds  of  the  qualified  voters 
of  the  connty." 


2.  Acts  1801,  e.  26,  |  2,  provides  that  coun- 
terparts of  writs  may  issue  from  such  court  for 
joint  defendants  in  an  action,  who  reside  out 
of  such  districts;  and  the  same  may  issue  to 
any  other  county  La  the  state.  Held,  the  fact 
that  one  residing  out  of  the  district  or  out  of 
the  county  might  be  compelled  to  attend  such 
court,  when  sued  jointly  with  a  resident  of  such 
district,  and  served  with  a  counterpart  writ,  did 
not  work  such  an  inconvenience  as  would  inval- 
idate the  act. 

3.  Acts  1891,  c.  26,  <  6,  providing  that  the 
jury  of  such  court  shall  be  taken  from  the  dis- 
tricts of  the  county  over  which  the  court  has 
jurisdiction,  instead  of  from  the  entire  county. 
Is  not  in  violation  of  Const  art.  1,  {  9,  providing 
that,  in  prosecutions  by  indictment  or  present- 
ment, the  accused  is  entitled  to  a  "speedy  pub- 
lic trial  by  an  impartial  jury  of  the  county." 

4.  An  objection  to  the  composition  of  a 
{Crand  jury  cannot  be  raised  after  verdict  on 
the  trial  of  an  indictment  found  by  sudi  grand 
jury. 

5.  On  a  trial  for  murder,  the  discharge  of 
two  jurymen,  after  tiie  panel  is  partly  filled,  as 
having  expressed  opinions  as  to  defendant's 
guilt,  la  not  cause  for  discharging  the  balance 
of  the  panel,  on  the  ground  that  they  have  be- 
come tainted  by  association  with  the  two  so  dis- 
charged, where  the  remaining  jurymen  are 
again  interrogated  by  the  court,  and  qualify  as 
competent 

6.  Afiidavits  that  certain  jurors  had  formed 
and  expressed  opinions  of  defendant's  guilt  lie- 
fore  they  were  drawn  will  not  lie  sufficient  to 
show  the  partiality  of  such  jurors,  where  they 
fail  to  show  that  such  jurors  claimed  to  know 
the  facts  of  the  case,  or  to  have  heard  them 
stated  by  some  one  professing  to  know  them; 
where  such  jurors,  when  drawn,  qualified  as 
competent;  where  they  file  affidavits  denying 
the  statements  of  the  impeacliiug  affidavits;  and 
where  their  good  character  is  shown  by  the 
affidavits  of  several  disinterested  witnesses. 

7.  An  objection  to  certain  evidence,  on  the 
ground  that  witness  is  defendant's  attorney, 
and  if  allowed  to  tesdfy  will  disclose  confiden- 
tial communications,  will  not  tie  sustained, 
where  it  appears  that  witness  was  not  defend- 
ant's attorney  at  the  time  of  such  communica- 
tions, and  has  not  lieen  since. 

8.  There  is  no  prejudicial  error  in  excluding 
evidence  tending  to  discredit  a  witness,  where 
the  same  is  afterwards  admitted  without  objec- 
tion. 

Appeal  from  law  court  of  Rook  wood; 
S.  A.  RouRKH,  JudKe. 

Sam  Ellis  was  convicted  of  murder  Id 
the  first  degree,  and  appeals.     Affirmed. 

l^flrker  A  McNutt,  Gmt*  <ft  McEIwee, 
and  Young  A  Yonng,  for  appeliunt.  G. 
W.  Pickle,  Atty.  Gen.,  for  the  State, 

Webb,  Special  Judge.  Plalntill  in  error 
was  indicted  in  the  law  court  ot  Rock- 
wood for  the  murder  of  a  woman  named 
Mollle  Scott,  alina  Mollie  Reed.  At  the 
April  term,  1892,  ot  aald  court  he  was  con- 
victed nf  murder  in  tlie  first  degree,  with 
mitigating  circumataacea,  and  was  Hen- 
tenced  to  Imprisonment  tor  life  in  the  peni- 
tentiary. He  filed  motions  for  anew  tridl 
and  in  arrest  ot  Judgment,  which  were 
overruled,  and  he  has  appealed.  In  the 
court  below  the  prisoner  filed  a  special 
plea  In  abatement,  averring  that  the  law 
court  of  Rockwood  had  no  Jurladlrtlun  ti> 
try  him  upon  the  indictment,  for  the  fol- 
lowing reasons:  (1)  Because  the  county 
seat  of  Roane  county,  Tenn.,  being  the 
county  In  which  It  is  charged  the  offense 
was  committed,  Is  the  town  of  KIngBt<}n, 
while  he  Is  arraigned  and  charged  and  l» 
about  to  be  tried  In  the  town  ot  Rock> 
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wood,  In  said  connty,  In  a  eoart  called  in 
tbe  Indictment  "Law  Coart  of  Rock- 
woort."  (2)  BecauBe  tbe  act  o(  thelp|<l8- 
latnro  (chapter  26,  Acta  1891)  eetahligh- 
ing  Raid  law  conrt  o(  Roctcwood,  and  giv- 
iaK  to  It  exclusive  Jurladlctlon  for  the  (rial 
<>f  oHenBes  committAd  In  the  6tb,  7tb,  lltb, 
12th,  and  13th  districts  of  Roane  county, 
is  uncunstitiitional  and  void,  und  confern 
no  jurisdiction  upon  said  court.  The  at- 
torney general  demurred  to  this  pleu,  and 
the  demurrer  was  sustained,  and  the  plea 
overruled,  and  the  prisoner  put  upon  his' 
trial  on  the  plea  of  not  guilty.  The  de- 
murrer Is  not  copied  Into  the  transcript, 
but  the  judgment  of  the  court  sustain- 
ing tbe  same  adjud)2:Gs'*that  the  act  o(  the 
le^Hlature  establishlus  the  luw  court  of 
Itockwood  is  constitutional."  The  rea- 
sons in  arrcHt  of  judgment  renew  the  ob- 
Jecti'ins  to  tbe  Jurisdiction,  as  made  in  tbe 
plea,  vis.,  that  the  court  was  held  away 
from  the  county  seat,  and  that  the  act  of 
1^1  was  unconstitutional  and  void;  and, 
in  addition  thereto,  claim  (1)  that  tbe  ]n- 
rurs  who  tried  tbe  case  were  drawn  from 
tbeetb,  7th,  11th,  I2th,  and  13th  civil  dis- 
tricts, alone,  of  Roane  county,  and  no 
Other  jurors  from  any  other  districts  were 
presented  to  tbe  defendant,  although  the 
county  is  composed  of  17  districts;  where- 
as the  prisoner  was  entitled  to  be  tried  by 
a  jury  "taken  from  the  body  of  the  coon- 
ty  ;'*  and  (2)  that  the  grand  Jurors  finding 
tbe  indictment  were  selected  from  eaid  five 
districts  of  Roane  county,  and  were 
"sworn,  charged,  and  Impaneled"  at  a 
place  called  "Rockwood,"  which  was  not 
the  county  seat. 

Wbetberor  not  these  objections  made  in 
the  plea  and  in  the  reasons  In  arrest  of 
Judgment  are  valid  depends  upon  whether 
or  not  the  act  of  1891  establlshicg  the  law 
court  of  Rock  wood  is  anconstltutional 
and  void.  If  that  act  is  unconstitutional 
and  void,  then  theprlMoner  has  been  tried, 
convicted,  and  sentenced  by  a  tribunal 
having  no  legal  existence.  If  that  act  Is 
constitutional  and  vttiid,  then  said  objec- 
tions are  Invalid,  and  furnlBh  no  grouud 
for  arresting  the  Judgment;  and  we  will 
then  be  at  liberty  to  consider  the  other 
questions  relied  upon  by  cnunHel,  but  not 
yet  stated  In  this  opinion.  The  act  In 
question  was  approved  January  27, 1S91, 
and  is  as  follows:  "Section  1.  That  there 
shall  be  held  at  Rockwood  a  common-law 
court  for  the  6th,  7tb,  Uth,  I2th,  and  13th 
civil  districts  of  Roane  county,  to  be 
cuiled  the  'Law  Court  of  Rockwood,'  and 
to  constitute  one  of  the  courts  of  the 
third  judicial  circuit,  and  to  be  held  by 
the  judge  thereof,  with  common-law  juris- 
diction, original  and  ai>pellate,  over  all 
cases  arising  at  law  within  said  civil  dis- 
tricts of  a  civil,  commercial,  or  criminal 
nature,  and  that  the  attorney  general  of 
said  third  circuit  shull  attend  said  court, 
and  transact  the  business  appertaining 
lo  his  uttice  thereat.  Sec.  2.  That  the  law 
conrt  of  Rockwood  has  general,  common- 
law  Jurisdiction, original  and  appellate,  io 
all  cases  at  law  of  a  civil  or  criminal  na- 
ture arising  In  the  civil  district  named  In 
the  flrst  section  of  this  act,  and  that  no 
resident  of  said  district  shall  besued  in  the 
circuit  court  of  Roane  county,  Tennessee, 


in  any  transitory  action,  and  only  in  such 
cases  as  he  might  be  sued  In  said  circuit 
court  If  be  were  a  resident  of  any  other 
connty  or  state,  nor  be  presented  or  in- 
dicted therein  unless  the  offense  was  com- 
mitted in  tbe  county  outside  of  tbe  dis- 
tricts named  in  tbe  first  section  of  this  act. 
When  the  court  hereby  established  has 
jurisdiction  of  tbe  cause  of  action  counter- 
parts of  writs  may  Issue  from  said  court 
for  joint  defendants  residing  out  of  said 
districts,  as  are  issued  tiy  the  circuit  court 
of  the  state  to  other  counties,  and  coun- 
terparts may  issue  to  other  counties  in  tbe 
state  as  in  circuit  courts.  Sec. 3.  That  the 
law  court  of  Rockwood  shall  have  all  the 
power  and  jurisdiction  within  tbe  local 
jurisdiction  named  in  the  first  section  ot 
this  act  that  belongs  by  law  to  the  circuit 
conrtsof  this  state.  Sec.4.  Tbntthejudge 
of  said  court  shall  at  each  term  there- 
of order  the  impaneling  ot  a  grand  jury, 
which  shall  have  the  same  powers,  within 
the  limits  of  said  civil  dlstrictc,  and  be 
governed  by  the  same  laws,  as  other 
grand  juries  are.  Sec.  6.  That  the  county 
court  of  Roanecounty  shall  designate  and 
cause  to  be  summoned  by  tbe  sheriff  or 
his  deputy  a  sufUcleut  number  of  the  resi- 
dent citUens  of  the  civil  districts  named  In 
tbe  first  section  of  this  act  to  serve  as 
jurors  for  tbe  first  term  of  said  court,  to 
be  bolden  on  the  third  Monday  in  April, 
1891.  shall  be  designated  by  said  connty 
court  at  its  April-term,  18U1."  Sections, 
provides  for  the  transfer  ot  certain  causes 
from  the  circuit  court  to  the  court  at 
Rockwood.  Section  7  requires  tbe  sheriff 
to  appoint  one  or  more  deputies,  who 
shall  reside  within  tbe  local  jurisdiction  of 
Rockwood  court.  Section  8  makes  tbe 
clerk  of  the  circuit  court  the  clerk  also  ot 
said  Rockwood  court.  Section  9  pro- 
vides that  the  expenses  of  the  Rockwood 
court  shall  be  paid  out  of  the  treasury  of 
the  county,  as  the  expenses  of  the  circuit 
court  are  paid.  Section  10  fixes  tbe  times 
tor  holding  the  Rockwood  court.  Section 
11  provides  that  tbe  act  shall  take  effect 
from  its  passage.  The  counsel  for  the 
prisoner  conteuds  that  thif>  act  is  in  vio- 
lation of  section -1  ot  article  lU  of  the  con- 
stitution of  the  state.  That  part  of  said 
section  which  Is  claimed  tu  be  violated 
by  tbe  act  is  as  follows:  "Nor  shall  the 
seat  of  justice  of  any  connty  be  removed 
without  the  concurrence  of  two  thirds  of 
the  qualified  voters  of  the  county."  The 
power  of  the  legislature  to  establish  spe- 
cial courts,  under  section  1  of  article  6  of 
the  constitution,  Is  well  established,  and 
is  not  denied  in  this  case.  Moore  v. State, 
5  Sneed.512;  Wilcox  v.  State,3  Hel6k.ll4. 
But  while  conceding  the  general  power  to 
eHtablisb  special  courts,  the  contention  is 
that  the  legislature  has  no  power  to  es- 
tablish a  special  court  at  any  other  place 
In  a  county  than  the  county  seat;  and 
that  the  estahiishment  of  such  a  court  by 
tbe  legislature  at  a  place  other  than  the 
connty  seat  Is  to  remove  the  seat  of  Jus- 
tice "without  the  concurrence  of  two 
thirds  of  the  qualified  voters  ot  the  coun- 
ty."  The  act  of  1891,  which  we  are  con- 
sidering, does  establish  the  law  court  of 
Rockwood  at  the  town  of  Rockwood. 
while  the  county  seat  is  at  Kingstoo. 
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The  qneetlon,  then,  Ib  Rquarelj'  present- 
ed, whether  an  act  ot  the  leKlilature  estab- 
Ushlns  a  new  court  at  a  point  other  than 
the  county  Beat  la  a  removal  ot  the  Heat 
ol  justice.  It  the  act  has  this  effect,  either 
directly  or  Indirectly,  then  it  Is  plainly  In 
violation  ot  the  conRtitutlon,  and  it  will 
be  our  duty  to  declare  it  void,  as  wbh 
done  in  the  case  of  Stuart  v.  Bair,  8  Baxt. 
]41-146.  Our  decision  must  be  arrived 
at  by  construing  the  act  ot  1891.  In  the 
case  of  ManufaeturiuK  Co.  v.  Falls,  16  S. 
W.  Rep.  1045,  this  court  auuounced  the 
rule  "  that  all  IntendmentB  are  in  la  vor  ot 
the  constitutionality  ot  an  act  of  the  leg- 
islature passed  with  the  forms  and  cere- 
mouies  requisite  to  give  It  the  force  of 
law;  and  that  where  one  construction 
will  make  a  statute  void  on  account  of 
conflict  with  the  constitution,  and  anoth- 
er would  render  it  valid,  the  latter  will  be 
adopted  by  the  courts,  even  though  the 
former,  at  flrst  view,  be,  otherwise,  the 
more  natural  Interpretation  of  the  lan- 
guage used.  Every  reasonable  doubt 
must  be  solved  in  favor  ot  the  legislative 
action. "  The  "seat  of  justice, "  within  the 
meaning  of  the  nonstltution,  what  is  com- 
monly called  the  "county  seat,"  is  the 
place  where  the  courthouse  and  the  jail 
and  the  county  offices  are  located;  the 
place  where  the  chancery  and  clivult  and 
county  courts  are  held,  and  where  the 
county  records  are  kept.  The  seat  of  jus- 
tice is  located  with  reference  to  the  con- 
venience of  the  citlsens  of  the  county.  Aft- 
er it  is  located,  the  county  court  is  re- 
quired by  law  to  erect  "a  courthouse,  jail, 
and  other  necessary  county  buildings." 
Code,  §  408.  The  money  to  purchase  the 
land  and  erect  the  buildings  is  raised  by 
taxation.  The  cltizeas  ot  the  county  pay 
the  taxes.  The  land  and  boildings  cost 
a  large  sum  of  money.  The  buildings  are 
modeled  and  constructed  with  a  view  to  the 
purposes  for  which  they  are  to  be  used, 
and  are  not  adapted  to  other  purposes. 
A  removal  of  the  seat  of  justice  would 
leave  this  property,  for  which  the  citizens 
of  the  county  have  paid  in  taxes,  on  the 
hands  of  the  county,  to  be  held  as  a  loss 
or  sold  at  a  great  sacrifice;  and  the  citi- 
texiB  must  be  immediately  taxed  for  the 
purpose  of  building  a  new  courthouse  and 
jail  and  other  county  buildings  at  the 
new  county  scat.  Moreover,  the  county 
seat  might  be  re-moved  to  a  polut  very  in- 
convenient of  access  to  a  majority  of  the 
citizens.  Thus  any  arbitrary  removal  of 
the  county  seat  might  subject  the  citizens 
of  the  county  to  both  pecuniary  loss  and 
great  inconvenience.  To  prevent  these 
hardships,  the  constitution  has  expressly 
provided  that  the  county  seat  shall  not 
be  removed  without  the  concurrence  of 
two  thirds  of  the  qualified  voters  of  the 
county.  The  act  of  1891  establishing  the 
law  court  of  Rockwood  does  not  attempt 
to  remove  the  seat;  of  justice  from  Kings- 
ton to  Rockwood.  The  coorthonse,  jail, 
and  other  county  buildings  are  left  at 
Kingston.  All  the  ronnty  offices  are  left 
there.  The  existing  courts  are  to  be  held 
there  just  as  before  the  act.  The  seat  ot 
justice  is  left  where  It  was  and  just  as  it 
was.  The  county  is  not  burdened  with 
any  pecuniary  loss.    But  the  act  requires 


that  the  county  shall  bear  the  expensen 
of  holding  the  Rockwood  court,  and  It  la 
claimed  that  this  is  an  additional  burden 
Imposed  upon  the  county  without  its  con- 
sent. This  claim  Is  true,  but  it  would  be 
equally  true  if  the  new  court  had  been  es- 
tablished at  Kingston  instead  of  at  Rock- 
wood. In  that  case,  it  might  have  been 
necessary  for  the  county  to  enlarge  its 
courthouse,  ur  build  a  new  one,  for  the 
new  court,  and  yet  the  county  could  not 
object  to  the  act  on  that  account.  Sec- 
tion 1  of  article  6  of  the  constitution  con- 
fers upon  the  legislature  the  power  to  es- 
tablish such  special  courts,  and  the  legis- 
lature Is  the  sole  judge  of  the  necessity  or 
expediency  nf  establishing  such  courts. 
It  thus  appears  that  the  citizens  of  the- 
county  are  not  subjected  to  any  pecunia- 
ry loss  by  said  act :  and  we  will  now  con- 
sider whether  the  citizens  are  subjected  to 
any  such  inconvenience  as  the  constitu- 
tion Intended  to  guard  aealnst.  It  is  cer- 
tain that  no  inconvenience  occurs  to 
those  citizens  residing  within  the  territo- 
rial jurisdiction  of  the  new  £uurt.  On  the 
contrary,  their  convenience  Is  greatly  in- 
creased by  having  a  court  brought  within 
easier  reach  ot  them.  It  is  equally  clear 
that  those  citlsens  of  the  county  residing 
outside  of  the  territorial  jurisdiction  of 
the  Rockwood  court  are  n<it  subjected  to 
the  inconvenience  intended  to  be  guarded 
against.  > 

It  Is  claimed  that  such  inconvenience  to 
said  outside  citlsens  is  created  by  the  sec- 
ond section  of  the  act.  That  part  of  said 
section  on  which  the  claim  Is  based  Is  an 
follows:  "When  the  court  hereby  estab- 
lished has  jurisdiction  of  the  action,  coun- 
terparts of  writs  may  issae  from  said 
court  fur  joint  defendants  residing  out  of 
said  districts,  as  are  issued  by  the  circuit 
court  of  the  state  to  other  counties,  and' 
counterparts  may  issue  to  any  other 
counties  In  the  state,  as  In  circuit  courts." 
The  claim  is  that  a  citizen  residing  in  a 
distant  part  of  the  county,  outside  of  the 
6th.  7th,  11th,  12th,  and  ISth  districts, 
may  be  compelled  to  attend  thu  Rock- 
wood court  when  be  is  sued  jointly  with 
a  r'-sldent  of  said  districts,  and  served 
with  a  counterpart  writ.  So  the  same 
citizen  may  be  compelled  to  go  to  a  dis- 
tant county  when  served  with  a  counter- 
part writ.  We  think  the  inconvenience 
here  complniued  of  is  not  such  as  can  af- 
fect the  validity  of  the  act.  In  further 
support  of  .the  views  already  expressed, 
we  may  add  that  the  magistrate's  courts 
are  courts  established  by  the  legislature 
under  the  power  conferred  by  the  consti- 
tution. The  justices  ot  the  peace  hold 
these  courts,  away  from  the  county  seat, 
in  the  separate  civil  districts  in  which 
they  reside.  The  judgments  of  these- 
courts,  within  the  limits  of  their  jurisdic- 
tion, are  just  a<)  valid  and  binding  as  the- 
judgroents  of  any  other  court,  unle.<is  ap- 
pealed from.  It  cannot  hecoutended  that 
the  seat  of  justice  is  removed  to  a  particu- 
lar civil  district  because  the  Justice  uf  the- 
pence  holds  his  court  In  that  district.  In- 
stead of  at  the  county  seat.  Our  conclu- 
sion is  that  the  act  of  January  27,  1891,  ch- 
tublishing  the  law  court  uf  Roekwutid, 
does  not  purport  to  remove  the  seat  ot 
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justice  of  Roane  county  from  Kingston  to 
Rockwood,  and  is  not  obnosloas  to  that 
part  of  section  4  of  article  10  of  the  constl- 
tntion  quoted  above.  Whether  or  not  it 
is  good  policy  to  establiflh  such  courtR  is 
a  qneation  for  the  legislature.  We  only 
pam  on  the  question  ol  the  coustitutlonal 
power  of  the  legislature.  It  determibes 
Its  own  policy. 

It  Ib  next  insisted  that  tiie  fifth  section 
of  said  act  la  unconstitutional,  because 
that  section  requires  the  jury  lor  theKock- 
wood  court  to  be  taken  from  the  resident 
citisens  of  the  6th, 7th,  llth,  12th,  and  13th 
civil  districtsof  thecuunty, instead  ut  from 
thedtlseos  of  the  wholecuunty,  or,  ascoun- 
sel  says,  from  •'the  body  of  the  county." 
Section  9  of  article  1  of  ttate  constitution 
provides  that,  in  prosecutions  by  Indict- 
ment or  preHentment,  tlie  accused  has  the 
right  to  have  a  "sptedy  public  trial  by 
an  impartial  jury  of  the  county."  It  the 
Jury  is  made  up  of  citizeDa  of  any  part  of 
the  conoty,  who  are  otherwise  qualified, 
the  requli-ement  of  the  constitution  is 
complied  with.  The  common  impression 
that  the  Jury  muRt  come  from  tlie  entire 
county  is  derived  from  the  Code,  $  8985, 
which  requires  that  one  of  the  Jurors  des- 
ignated for  the  circuit  court  "shall  reside 
in  each  civil  district  into  which  the  coun- 
ty is  divided,  and,  where  the  number  of 
districts  and  the  number  of  Jurors  do  not 
coincide,  the  selection  should  be  made 
with  as  much  equality  as  possible.'*  But 
section  3987  provides  that  "no  mistake  or 
omission,  however,  in  complying  with  the 
above  provisions  in  regard  to  the  residence 
of  the  jurors  designated,  shall  amount  to 
a  diaqualiflcatlun."  The  Code  provision 
thus  appears,  by  its  own  terms,  to  be  di- 
rectory merely ;  and  if  this  were  not  so, 
slili  the  Code  is  no  more  than  an  act  of 
the  legialatnre,  and  is  subject  to  be  amend- 
ed or  repealed  by  subsequent  acts. 

It  is  next  Inslated  that  the  indictment 
waa  found  by  a  grand  Jury  selected  from 
the  6th.  7th.  llth,  12th,  and  18th  districts, 
and  not  from  the  entire  county.  The  act 
itself  does  not  require  the  grand  Jury  to 
be  taken  exclusively  from  these  five  dis- 
tricts, but  the  objection  of  counsel  is  to 
the  fact  that  they  were  so  taken.  This 
fact  df>e8  not  appear  in  the  record,  except 
that  it  is  asserted  in  the  reasons  in  arrest 
of  Judgment.  If  there  was  anything  in 
the  objection,  it  should  have  been  made 
in  limine,  and  comes  too  late,  after  the 
plea  ui  not  guilty  and  verdict  upon  that 
issue.  State  v.  Cole,  »  Humph.  626; 
McTigue  V.  Slate,  4  Baxt.  S14:  Turner  v. 
State,  (Tenn.)  15  8.  W.  Rep.  888.  But  if  in 
tinae,  there  is  nothing  In  the  objection,  for 
the  reusiius  shown  In  discussing,  the  vbjec- 
tiitns  to  the  trial  jury. 

When  the  Jury  was  being  Impaneled  and 
eiglit  jurors  had  been  accepted,  the  attor- 
ney general  state<)  that  he  had  reliable 
information  that  two  of  said  eight  jurors 
bad  expressed  an  opinion  as  to  the  guilt 
of  the  defendant  before  they  were  tal(en 
upon  the  jury.  The  court  heard  t^vldence 
on  the  point,  and  found  the  charge  to  be 
trae,  and  discharged  the  two  disqualified 
Jurors.  The  prisoner's  counsel  promptly 
demanded  that  tlie  other  six  jurors  be 
discharged,  upon  the  ground  that  they 


bad  been  associated  with  the  two  dis- 
charged jurors  for  a  day  and  night,  and 
had  been  tainted  by  the  Influence  of  their 
opinion.  The  demand  was  refused  by  the 
court.  It  does  not  appear  affirmatively 
that  the  six  remaining  jurors  were  influ- 
enced by  the  opinion  of  the  two  dis- 
charged, or  that  such  opinions  were  made 
Known  to  them.  On  the  other  hand,  it 
does  appear  that  the  court  again  inter- 
rogated the  six  remaining  jurors  touching 
their  qualification,  and  each  one  answered 
the  various  questions  propounded  by  the 
court,  and  showed  that  they  were  ul> 
competent,  and  had  not  been  tainted.  In 
Taylor  v.  State,  11  Lea,  72iJ,  J  udge  Coopeb 
said:  "Upon  principle,  in  the  absence  of 
anything  else,  the  mere  association  of  se- 
lected jurors  with  one  of  their  number 
who  had  formed  and  expressed  an  opinion 
as  to  the  guilt  of  the  defendant  would  no 
more  render  them  incompetent  than  sucit 
association  tirevlous  to  the  trial."  Ii> 
that  case,  it  is  true,  the  defendant  made- 
no  motion  to  discharge  the  remaining 
jurors;  but  we  think  the  principle  above 
stated  is  correct.  In  Boyd  v.  State,  14 
Lea,  169.  it  was  held  that  "no  presump- 
tion of  improper  cumonunications  will 
arise,  but  the  burden  Is  upon  defendant 
to  show  any  impropriety,  tf  imputed  Uv 
them."  We  think  this  doctrine  is  sound, 
and  we  fail  to  see  how  mere  assoclatioi* 
with  the  two  discharged  Jurors  would 
contaminate  the  remaining  six,  especially 
In  view  of  the  fact  that  these  six  were 
HUbaequentiy  interrogated,  and  showed 
affirmatively  that  they  bad  not  been  con- 
taminated. 

On  his  motion  for  a  new  trial,  the  pris- 
ooer  produced  affidavits  to  show  that 
two  of  the  jurors  whorendered  the  verdict 
against  him  had  formed  and  expressed 
the  opfnion  that  he  was  guilty  before 
they  were  taken  upon  the  jury,  and  thl» 
was  not  known  to  the  prisoner  until  after 
the  Jury  had  been  sworn  and  a  part  of  the^ 
evidence  had  been  given  to  the  Jury.  The- 
constitution  guaranties  to  the  accused  » 
trial  by  an  "impartial"  Jury.  If  any  one 
of  the  Jurors  is  not  impartial,  the  verdict 
must  be  set  aside.  One  of  the  jurors  at- 
tacked la  I.  N.  Derrick.  When  put  upoD 
his  voir  (lire,  he  qualified  as  c«impetent. 
The  affidavit  of  J.  L.  Taylor  states  that, 
some  time  before  the  trial,  he  and  Derrick 
were  talking  about  the  Ellis  case,  "and 
Derrick  was  relating  over  the  facts  of  the 
case.  Among  other  things  he  said  that 
Ellis  held  the  woman  by  the  band  while 
he  shot  her,  and  kept  shooting  her  until 
she  died.  He  was  talking  about  the 
cruelty  of  the  defendant  to  the  woman, 
and  said  lie  thought  be  ought  to  be  hung 
if  he  did  that."  The  affidavit  of  J.  N. 
Hall  states  that  he  said  to  Derrick,  eomo 
time  before  the  trial,  that  he  (affiant)  had 
no  doabt  defendant  was  guilty,  "and  Der- 
rick said  the  defendaut  was  guilty,  but  he 
did  not  say  of  what  degree  of  crime." 
The  affidavit  of  0.  L.-Hago  states  that, 
some  time  brfore  the  trial,  afliant  and 
Derrick  were  talking  about  the  difficulty 
of  securing  a  jury,  and  affiant  anlil.  If  he 
was  on  a  Jury  like  that,  he  would  hung 
the  man  for  killing  a  woman.  "Derrick 
said,  'I  would,    too.'    There   was   mor» 
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said  on   the  subject,  bnt  aflannt  cannot 
recollect  e^acHy."    Derrick's  affidavit  Is 
filed,  and  be   denies  subHtantially  all  tbe 
atutements   made    in    the    afflduvlts    ol 
Taylor,  Hago,  and  Hill,  and  swears  that, 
until  he  beard  it  on    tbe    trial,    he    had 
never  heard  any    one  who  claimed,  and 
bad  never  beard,  that  defendant  held  tbe 
woman  by  the  band  and  shot  her;  and 
that  he  told  the  court,  when  Interrogated, 
that  he  had  an  Iropresslon  made  upon  his 
mind  by  rumor,  but  hefelt  that  be  cuuld 
disregard   that   impredsion,  and    he  gov- 
erned by  tbe  lavr  and  evidence.    Derrick's 
albdavit  is  supported   by  the  affidavit  ut 
seven     men,   who    swear  that   Derrick's 
character  Is  Kood,  and    they   do  not  be- 
lieve be  would  go  in  to  the  jury  box  and  try 
«  cause  upon    anything  except  tbe  law 
and  the  evidence.    It  is  not  sbown  in  any 
of  the  impeaching  a fBd a  vits  that  Derrick 
claimed  to  know   the   facts,  or    tu  have 
heard  them  seated  by  any  one  who  pro- 
fessed to   know  them.    Taylor's  affidavit 
«bowB  that  Derrick  said  he  thought  Ellis 
"ought  to  be  hung  if  be  did  that;"  show- 
ing bis  opinion  was  based  on  a  bypoth&- 
tical  case.    Hago'a  affidavit  shuwii  that 
""more  was  said  ou  tbe  snbject"  which  he 
■could  not  recollect.    The  part  not  recol- 
iected  might   have  sbown    that    Derrick 
was  speaking  of  a  hypothetical  case,  or 
that  his  opinion    was  based    on    rumor. 
I)errick'8  affidavit  shows  that  he  stated 
on  bis  voir  dire  that  lie  had  an  impres- 
sion which  was  baned  ou  rumor,  aud  that 
be  did   not   know    the   facts,  and  never 
beard  them  detailed  by  any  person  who 
professed  to  know  them  ;  and  his  veracity 
4ind  character  are  sustained    by    the    affi- 
<1avitH   of  seven    disinterested    witnesses. 
Upon  this  testimony    we  are  conatraiucd 
to  hold  that  the  impartiality  of  tbe  juror 
Derrick    has   not    been     successfully    Im- 
peached.  The  affidavits  of  David  Taylor, 
W.  B.  Booth,  and   William   LUtle  were 
offered  to  impeach  the  impartiality  of  the 
iuror  Nelson.   David  Taylor'sstatemeut  Is 
that  "he  and    Nelson  talked    about    the 
case,  and   as   to    what    they    hiid   beard 
about  the  facts  in  the  case,  and  Nelson 
«aid  he  ought  to  be  pcnitentiaried,  and  he 
may  have  said  for  what  length  of  time, 
but  he  does  not  remember  that."  William 
Booth's  statement  is  that  Nelson  said  be 
could  not  give  him  justice  on  the  trial, — 
he  ought  to  be  bung;  and  that  he  knew 
that   the  defendant    could    overpower    a 
woman;  "that  a  man  that  could  not  gov- 
ern himsflf  about  a  woman,  and   then  kill 
her,  ought  to  ne  hung."     William  Little 
flays  he  heard   Nelson  say,  about  lU  days 
bt^fore  the  trial,  "11  I  am  caught  on  that 
jury,  I'll   hang  Sam  Ellis. "    Nelson's  affi- 
davit emphatically  denies  the  statements 
of  William  Little  and    W.    H.   booth,  but 
says  be  may  have  had  casual  conversa- 
tion about  the  case  with  David  Taylor; 
denies  that  Taylor  ever  related  the  facts 
t't  him,  or  pretended  to  do  so,  and  states 
that  affiant  has  no  recollection  of  ever  ex- 
pressing any  opinion  in  the  matter;    that 
be  had  never  heard  any  of  the  evidence 
before  he  heard  the  trial,  and   was  abso- 
lutely ignoraut  of  tbe  facts  in  tbe  catie, 
"  ■-  he  went  into  tbe  jury  box.     This 
qualllied  twice  <in  his  voir  dire,— 


once    when  he  was  accepted,  and  again 
after  the  jury  were  made  up,  and  before 
they  were  sworn  as  a  completed  panel  to 
try  the  issues.    Five  witnesses  swear  tbat 
he  Is   an   honest,  truthful  man,  and    tbey 
are  satisfied  he  would  not  corruptly  go  on 
a  jury  for  an  improper  purpose,  and  tbey 
believe  he  would  try  the  case  honestly  ac- 
cording to  tbe  law  and  the  evidence  as  be 
understood  it.    The  trial  judge  was  of  tbe 
opinion  tbat  the  Impartiality  of  Nelson  as 
a  juror  bad  not  been  successfully  assailed. 
If  the  opinions  attributed  to    this  juror 
by  the  three  affidavits  were  actually  ex- 
pi-essed  by  him,  and   were  based    upon    a 
knowledge  of  the  facts,  or  upon  a  state- 
ment of  the  facts  made  to  him   by   Rome 
person  who   did    know  or   professed    to 
know  them,  then  he  was  dis4uallfled  to 
sit  as  a  juror  in  the  case.    To  whom  shall 
we  give  credit,— the   three   affidavits   o( 
Taylor,  Booth,  and  Little,  or  Nelson  und 
the  ave  affidavits  who  sustain  his  char- 
acter?   Nelson  swears  tbat  he  went    into 
the  jury  box  entirely  ignorant  of  the  facts 
of  the  case,  and  heard  the  evidence  for  the 
first  time  on  the  trial.    If  this  Is  true,  and 
be  hud  any  opinion  before  tbat  time,   it 
must  have  been  based  on  rumor.    Tfyior 
says  he  and  Nelson  were  talking  about 
what  they  had  heard   about  tbe  facts  in 
thecaae,  but  does  not  say  how  tbey  beard 
about    them.    In    the   case   of    Maun    v. 
State,  8, Head,   8T3-876,    the  opintoDs  al- 
leged to  have  beeu  expressed  by  thejaror 
were  quite  as  strong  as  in   this  case.    The 
court  said :   "  From   the  fact  that  be  [the 
juror]  was  selected,  he  must  be  presumed 
comvietent.    To  overthrow   this,   a   clear 
case  must  be  made  out  against  it.     He 
was  selected  by    the   defendant,    and   he 
must  show  a  stronger  rase  against  liim 
after  trial  than   would  be   necessary   to 
set  him  aside  before  he  wns  selected.    Ail 
tbat  appears   in  these  affidavits  is  that 
he  expressed  strong  and  decided  opinions 
against  the    prisoner.     Tbat   would   nf>t 
have  disqnalitied  him, in  the  first  instance. 
If  they  were  formed   from  rumor.    Our  de- 
cisions arc  so  numerous   on    this    subject 
that  tbe  question  In  every  aspect  has  been 
settled.    •    •    •    The  three  affidavits  In- 
troduced against  him  only  sliow  simply 
that  he  did  express  an  opinion,  without 
stating  the  source  from   which  it  was  de- 
rived, whether  from  having  heard  the  wit- 
nesses, or  from  tliefactsasreported.    This 
doctrine  was  expressly   approved   In    the 
case  of  Ituder  v.  State,  5  Lea,  613,  614.     So 
all  that  Is  proved    against  him    may   be 
true,  and  yet  he  be  competent,  according 
to  the  ruleon  that  subject.    It  may  bethat 
all  the  juror  said  in  these  loose  and  idle 
conversations    was     not     recollected    or 
stated   in    the  affidavits."    To    the  same 
effect  is  the  case  of  Johnson  v.  State,  11 
Lea,  49,  50,  and   In  that  case  stress  Is  laid 
upou   the  fact  that  the  Juror  is  shown  to 
be  a  man  of  good  character.    Tbe  doc- 
trine is  reasserted  in  tbe  case  of  Stance  v. 
State,  15  Lea,  547,  548.    These  cases  make 
It  clear  that  the  circuit  judge  was  not  In 
error  in  refusing  a  new  trial  ontheground 
of   the  disqualification   of   the  jurors  Der- 
ricK  and  Nelson. 

It  is  next  Insisted  that  the  judge  com- 
mitted on  error  in  admitting  the  evidence 
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of  the  wltntias  L.  T.  Holland.  The  Kronnd 
upon  which  thia  testimony  was  objected 
til  was  that  the  relation  of  attorney  aud 
client  existed  between  the  defendant  and 
witneaa,  and  that  the  teetlrnony  of  the 
witness  would  divulge  confidential  com- 
inunicatlonB.  It  appears  affirmatively 
that  the  witness  was  not  the  attorney  o( 
tbe  defendant  at  the  time  of  the  commoni- 
cations  alluded  to,  and  has  not  been  since. 
After  the  conversation  deposed  to  by  the 
witness,  defendant's  father  naked  the  wit- 
ness to  Bta;  over  till  the  next  day  and  do- 
fend  his  son  if  he  should  be  arrested.  Wit- 
ness did  not  stay  over,  and  baa  never  rep- 
leaented  thedefi^ndaut.  This  evidence  was 
properly  admitted.  W.  R.  HaKKard,  one 
of  tbe  state's  witnesses,  was  asked  by  de- 
fendant's attorney:  "How  many  times 
bave  you  been  arrested,  charged  with 
crime?"  To  this  question  tbe  attorney 
general  objected,  upon  the  ground  that 
tbe  question  implied  a  record,  and  none 
was  produced.  Tbe  objection  was  sus- 
tained. Tills  action  of  tbe  court  is  now 
assigned  as  error.  Immediately  nfter  this 
ruling  of  tbe  court,  defendant's  attorney 
proceeded,  without  objection,  to  examine 
the  witness  about  a  number  of  offeuses, 
with  which  he  bad  been  charged,  and  be 
admitted  that  hehad  been  accused  of  mur^ 
der  and  trlt^d  for  it.  He  was  also  asked 
whether  he  bad  not  been  accused  of  shoot- 
ing into  a  railway  pasMenger  train,  and 
into  a  buggy  in  wbli;h  a  gentleman  and 
lady  were  riding;  aud  was  asked  about  a 
fight  he  had  with  same  defendant's  rela- 
tives; and  was  made  to  admit  that  be  did 
not  like  any  of  tiie  Ellis  family.  Tbe  ob- 
ject of  thequestion  ruled  out  was  to  throw 
dlsTedit  on  the  witness  ny  showlus  that 
be  bad  been  charged  with  crime.  This 
was  fully  shown  in  tbe  subsequent  exami- 
nation, and  the  evidence  ruled  out  was 
admitted  without  objection,  so  that  tbe 
defendant  bad  the  full  henetlt  of  it,  and 
cannot  now  complain  of  the  ruling.  Tbe 
evidence  in  the  case,  wbicb  we  discuss  oral- 
ly, along  with  thiq  opinion,  well  warrant- 
ed tbe  verdict  of  tbe  jury.  The  Judgment 
and  sentence  will  be  attlrmed. 


Watts  v.  Wilso.n  et  aL 
(Court  of  .lippeote  q/  Kentucky.    Nov.  17, 1898.) 

FoBEiG.v  Gl'ari>ias— Right  to  Sue. 

A  foiardlan  appointed  by  a  Kansas  conrt 
tias  no  power  to  petition  for  a  sale  of  bis  ward's 
Inads  in  Kentucky  until  be  has  complied  irith 
Gen.  St.  i  16,  art.  2,  c.  48.  which  provides  that 
the  county  court  of  the  county  havins  jurisdic- 
tion to  appoint  a  Kunrdian  may  authorize  a  for- 
eign Kuardian  "to  net  as  a  Kunrdi.in  appointed 
in  this  commonwealth;"  and  Civil  Code,  §  35, 
Rulwec.  4.  declarinx  that  "the  action  of  an  in- 
fant •  •  •  who  resides  in  a  foreipm  country, 
and  who  has  a  guardian  •  •  •  residing 
therein,  may  be  brought  by  such  guardian,"  is 
not  repugnant  to  this  view,  but  must  be  consid- 
ered as  meaning  that  the  foreign  guardian  may 
act  when  authorized  as  provided. 

Appeal  from  circuit  court,  Lincoln 
county. 

"To  be  officially  reported." 

Action  by  Joala  Wilson  and  others,  as 
th}  widow  and  heirs  of  W.  B.  Wilson,  to 


obtain  the  sale  of  lauds.  From  an  order 
confirming  the  sale  the  purchaser,  T.  C. 
Watts,  appeals.    Reversed. 

Miller  *  Oftslpy,  for  appellant.  J.  W. 
Alcorn,  fur  a|>pellees. 

Holt,  C.  J.  Tbe  widow  and  heirs  of 
W.  B.  Wilson,  who  died  a  resident  of  Kan- 
sas, brought  this  action  under  section 
490  of  tbe  Civil  Code  to  obtain  a  sale  of  a  lot 
in  Lincoln  county  upon  tbe  ground  that 
the  share  of  each  owner  waa  worth  less 
than  f  1(K).  This  fact  being  shown,  a  Judg- 
ment was  rendered,  under  which  the  prop- 
erty was  sold,  and  purchased  by  the  ap- 
pellant, T.  C.  Watts.  Exceptions  were 
filed  by  him  to  the  report  of  the  sale,  and 
be  appeals  from  the  order  of  confirmation. 

One  of  the  heirs  is  an  infant,  residing 
In  Kansas.  He  la  a  petitioner  by  bis 
guardian,  who  was  appointed  by  a  Kan- 
sas court.  This  appointment  gave  him 
no  power,  however,  to  act  as  guardian 
in  this  state.  Section  16,  art.  2,  c.  48,  Qen. 
8t.,  provides:  "  Upon  application  by  peti- 
tion In  u  summary  way,  the  county  court 
of  the  county  having  jurisdiction  to  ap- 
point a  guardian  may  authoriie  such  for- 
eign guardian  to  aue  for,  recover,  and  so 
remove  (to  the  minor's  residence)  any 
personal  estate  of  such  minor,  or  other- 
wise to  act  as  a  guardian  appointed  in 
this  commonwealth. "  So  far  as  appears 
no  application  was  ever  made  by  this  for- 
eign guardian  to  any  county  court  of  tbis 
state  to  act  as  guardian  in  thia  state. 
The  power  has  never  been  obtained.  It  is 
true,  subsection  4,  5  35,  of  our  Civil  Code, 
says:  "Tbe  action  of  an  infant,  or  of  a 
person  of  unsound  mlud,  who  resides  in  a 
foreign  country,  und  who  has  a  guardian, 
curator,  or  committee  residing  therein, 
may  bo  brought  tiy  such  guardian,  cura- 
tor, or  committee  or  by  his  next  friend;" 
but  thia  provision  Is  not  to  be  regarded 
as  repealing  tbe  statute,  and  the  two  are 
to  be  considered  totrethpr,  and  as  provid- 
ing that  tbe  foreign  guardian,  when  uu- 
tborizea  as  provided  by  tbe  statute,  may 
act  for  tbe  infant  by  way  of  suing  for  hiui 
or  otherwise  as  if  he  bad  been  appointed 
in  thia  state.  Tbey  are  not  repugnant, 
but  harmonious  and  consistent.  They 
constitute  but  one  law.  This  view  is  sus- 
tained by  section  S7  of  the  Civil  Code, 
which  provides:  "No  person  shall  sue  as 
nest  friend  unless  be  reKhle  In  this  state, 
and  be  free  from  disabilU.v."  Tbe  power 
of  a  guardian  Is  territorial.  It  is  confined 
to  the  state  In  which  he  is  appointed.  H» 
baa  no  power  over  property  in  another 
stale  or  county  controlled  by  different 
laws.  Tbis  rule  applies  to  all  (IduciarieB, 
as  executors,  etc.  It  cannot  well  be  uup- 
posed  that  our  lawmakers  intended  to 
permit  a  foreign  guardian  to  pmcurn  a 
sale  of  the  ward's  real  estate  situated 
here,  get  poaaeaslou  of  the  proceeda,  and 
exercise  all  the  powers  of  a  guardian  ap- 
pointed here,  in  tbe  absence  of  all  authori- 
ty from  our  own  courts.  It  reaulta  that 
tbe  Judgment  must  be  reversed,  and  cause 
remanded,  with  directions  to  vacate  the 
sale,  cancel  tbe  appellant's  sale  bond,  and 
for  all  further  proper  proceedings;  all  oi 
wblch  Is  ordered. 
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HoucHiN  V.  HoucHix  et  a.1. 
(Court  of  AppeaU  of  KetUucky.  Nov.  8,  1892.) 
Adverse  Possession— Bvidesce. 
In  an  action  Involving  the  title  to  land, 
It  appeared  that  H.,  plaintiff's  father,  more 
than  15  years  before  his  death,  took  possession 
of  the  land,  which  was  then  owned  by  plaintiff, 
and  occupied  it  and  paid  the  taxes  until  his 
death.  Plaintiff  testified  that  he  merely  per- 
mitted H.  to  use  the  land  for  life,  in  which  he 
was  corroborated;  but  other  witnesses  testified 
to  continuous  acts  of  ownership  on  the  part  of 
H.  inconsistent  with  plaintiff's  claim,  and  to 
statements  of  plaintiff  recognizing  the  right  of 
H.  to  the  land.  About  the  time  H.  took  pos- 
session he  executed  a  deed  to  plaintiff  of  other 
land,  reciting  that  it  was  in  consideration  of 
the  conveyance  of  the  land  in  controversy  by 
plaintiff  to  H.,  but  no  such  conveyance  was  in 
fact  made.  During  bis  occn^aucy  H.  sold  a 
portion  of  the  tract,  and  received  the  purchase 
money,  and  at  his  direction  plaintiff  executed  a 
deed  to  the  purchaser.  Held,  that  the  posses- 
sion of  H.  was  under  a  claim  of  ownership, 
and  he  acquired  a  perfect  title,  though  there 
was  no  written  evidence  of  a  sale  to  him. 

Appeal  from  clronlt  coart,  Edmonaon 
coonty. 

"Not  to  be  officially  reported." 

Action  by  John  M.  Houchln  axainat 
Sarab  J.  Uoucbln  and  another.  JadK- 
ment  tor  defeudante,  and  plaintiff  appeals. 
Affirmed. 

J.  S.  Lay  fi  Bro.,  tor  appellant.  T.  B. 
Mclotire,  for  appellees. 

Lkwib,  J.  Appellant,  John  M.  Honchin, 
brought  tills  action  to  recover  damagfes 
ot  appellee  Sarah  T.  Houchln  and  her  ten- 
ant, Byers,  lor  forcible  entry  and  treaparis 
to  a  tract  ot  land,  and  tor  Injunction  re- 
straining porainlaalon  by  them  ot  further 
trenpaaa.  It  appears  there  waa,  about 
1847,  a  deed  made  by  a  state  agent  to  ap- 
pellantturtbetractof  land,  and  daring  the 
same  year  be  obtained  a  patent  therefor. 
So  there  la  no  dispute  In  this  case  but  that 
he  waa  a  tone  time  the  owner.  But  In  1863, 
John  F.  Houchln,  father  of  appellant, 
conveyed  to  him  certain  parcels  of  laud 
described  as  lying  In  the  Strawberry  val- 
ley, reserving  to  the  grantor  right  of  way 
and  nen  of  spring  on  one  ot  the  tracts,  and 
use  and  enjoyment  by  the  grantor  during 
his  life  uf  the  other.  Theconalderationfor 
that  conveyance  is  thua  recited  in  thedeed  : 
"That  the  aald  John  F.  Houchln  has  this 
day,  tor  and  in  conalderatlon  ot  John  M. 
Houchln  having  conveyed  to  me  a  tract  of 
land  on  the  north  dldeot  Ureen  river,  in  Ed- 
monson county,  adjolnlngthelandaofsald 
John  F.  Houchln  and  the  land  of  R.  M. 
DavlH,  and  the  land  on  which  Tho.  S. 
Sanders  now  lives,  supposed  to  contain 

— acres,  and  tor  and  in  conalderatlon 

of  the  natural  love  and  affection  of  the 
said  John  F.  Houchln  for  the  aald  John 
M.  Houchln,  as  thesonof  the  said  John  F. 
Houchln, "etc.  There  wan  a  further  stlpu- 
Intlnn  iu  the  deed,  to  the  effect  that  the 
conveyance  waa  "to  be  in  full  aatlHfaction 
of  all  claim  thenaid  John  M.  Honchin  la  to 
have  aa  one  of  the  heira  of  aald  John  F. 
Houchln,  unless  the  aald  John  ¥.  Houchin 
should  see  proper  to  lea  veto  aald  John 
M.  other  property  by  will."  There  Is  very 
little  room  for  dispute  ot  the  tract  ot  land 


men  ttoned  In  the  deed  as  having  been  con- 
veyed by  John  M.  to  John  F.  Houchln, 
being,  less  60  acres  subsequently  sold,  the 
same  land  now  In  controversy.  But  there 
had  not  In  fact  been  at  that  time  any  such 
conveyance,  nor  did  John  M.  thereafter 
convey  it  to  his  father,  John  F.  Honchin. 
Nevertheless  the  latter  did,  about  date  of 
the  deed,  take  possession  of,  cultivate, 
and  Day  taxes  on  It  op  to  time  ot  his 
death,  about  1886.  Appellant,  John  M. 
Houchln,  however,  contends  that  It  waM  so 
held  and  used  by  hia  father,  under  a  ver- 
bal  agreement  between  them,  that  at  the 
death  of  the  latter  the  former  waa  to  re- 
sume  posaeaaion  and  enjoyment  ot  it.  On 
the  other  side,  It  Is  contended  that  John  F. 
Houchln  did,  at  date  of  the  deed  uf  1S03. 
take  puHaeaainn  and  continue  to  bold  and 
use  It,  claiming  it  as  bis  own  until  hla 
death ;  and  consequently  it  is  part  of  the 
land  Intended  to  be  and  actually  devised 
to  hia  wife.  Surah  T.  Hoarhin,  for  life.  If 
the  land  waa  ao  held  ami  claimed  by  John 
F.  Houchln,  he  acquired  a  perfect  title, 
although  there  be  no  written  evidence  ot 
a  a>ile  to  him,  and,  as  a  consequence,  the 
right  of  entry  by  John  M.  Houchln  innst 
be  postponed  until  death  ot  Sarah  T. 
Houchin,  when  he  will  he  entitled  to  po»- 
sesslon  under  Ma  father's  will.  There  be- 
ing, then,  no  question  of  John  F.  Honchin 
having  pusseasion  more  then  15  years  be- 
fore his  death,  the  material  and  decisive 
question  is  as  to  character  ot  such  posseR- 
Bion,— whether  under  a  claim  of  absolute 
ownership,  or  as  tenant  of  John  M.  The 
evidence  on  that  Issue  Is  conflicting,  but  It 
seems  to  us  the  weight  of  it,  as  decided  by 
the  lower  court,  la  In  fa  vorota  contluaoua 
claim  by  John  F.  Honchin  ot  a  purchase 
and  ownership  ot  the  land  It  Is  trne  ap- 
pellant, John  M.,  testifies  be  permitted  his 
father  to  use  and  enjoy  the  land  for  bis  lite 
almply  as  tenant,  and  he  is  supported  by 
other  witnesses.  But  a  number  of  appar- 
ently disinterested  witnesses  teatity  to  acts 
of  ownership  exercised  by  John  F.  Hon- 
chin from  1863 con tinnously  to  hia  death, 
not  at  all  consistent  with  the  theory 
ot  appellant.  They  likewine  prove  repeat- 
ed statements  and  acts  of  John  M.  show- 
ing he-did  not  claim  the  land,  bnt  recog- 
nized the  right  ot  his  father  to  it.  In  fact, 
60  acres  ot  the  original  tract  was  in  1887 
sold  by  John  F.,  and  the  parchase  money 
paid  to  him,  without  objection  on  the 
part  ot  John  M.,  who,  when  called  on  by 
hlH  father,  made  a  deed  to  the  purchaser. 
ThequeHtlon  in  this  ruse  being  one  of  tact, 
we  do  not,  in  view  ot  the  evidence,  think 
this  court  is  authorized  to  disturb  the 
finding  ot  the  chancellor,  and  the  Judg- 
ment must  be  affirmed. 


Or  ARAM  V.  HiTE. 
(Court  of  Appeal*  of  KeiOwikv.    Nov.  5, 1893.) 

cosstrdctio.v  of  deed— boildino  rkstr1cti09i8 
— Enfokcbhbnt  by  Bobskquest  Gran'tee. 
1.  A  deed  of  certain  dty  property  provided 
that  bnildingB  thereafter  erected  on  snch  pro|>- 
erty  "shall  be  of  brick,  and  set  the  same  dis- 
tance back  from  Third  street  as  the  house  now 
erected  on  the  southwest  corner  of  Third  and 
Oak  streets,  and  shall  be  snitable  dwellings  for 
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the  neighborhood."  Beld,  that  the  provision  in- 
tended that  the  fnmt  wall  of  buildings  thereaft- 
er erected  should  oe  on  a  line  with  the  front 
wall  of  the  corner  house,  and  did  not  prohibit 
the  erection  of  a  stoop,  porch,  or  platform  of 
reasonable  width,  along  the  front  of  such  build- 
ings. 

2.  The  provision  was  for  the  benefit  of  the 
comer  lot,  and  not  for  the  bene6t  of  lots  into 
wliich  the  property  conveyed  might  be  divided. 

3.  Where  the  conveyances  nnder  which  sub- 
sequent grantees  of  part  of  such  property  hold 
contains  no  mention  of  the  provision  in  the  orig- 
inal deed,  nor  any  new  restriction  to  the  same 
effect,  one  subsequent  grantee  cannot  enforce 
against  another  the  restriction  of  the  original 
deed. 

4.  The  fact  that  one  grantee,  who  has 
knowledge  of  the  provision  of  the  original  deed, 
allows  another,  who  is  ignorant  of  the  same, 
to  proceed  three  months  in  the  erection  of  a 
house,  without  malting  objection  to  the  location 
of  the  same,  though  be  daily  passes  within  a 
few  feet  of  such  house,  wiU  not  estop  him  from 
bringing  an  action  at  the  end  of  that  time  to 
enforce  the  provision  of  the  original  deeds. 

Appeal  (rnin  Louisville  law  aud  equity 
court. 

"To  be  otflclally  rep<irtec]." 

Action  by  Louis  Hite  against  John  W. 
Graham  to  enjoin  defendant  from  erecting 
a  divelling;  house  on  tils  own  lot  unless  set 
back  a  certain  nnmherof  feet  from  the  line 
of  the  street.  A  motion  for  a  preliminary 
injunction  was  OTerruied,  and  Jadgmrat 
rendered  requiring  defendant  to  teardown 
a  portion  of  his  bouse.  Defendant  ap- 
peals.   Be  versed. 

Bampbrey  A  Davie,  for  appellant.  Geo. 
B.  Eaatin,  Geo.  H.  Alexander,  Cban.  A. 
Wllsoa,  and  Hargia  A  Eaatin,  tor  appellee. 

Lewis,  J.  in  December,  1886,  T.  L.  Bar- 
rett sold  and  conveyed  to  J.  L.  Matthews 
a  parcel  of  land  in  Louisville,  described 
thus:  "Commencing  at  a  point  on  the 
west  side  of  Third  street,  SI  feet  south  of 
the  southwest  comer  of  Third  &  Oalt 
streets;  runninx  tbenc«»  alonit  tbe  west 
line  ot  Third  street  southwardly  108  leet; 
thence  westwardly  126  feet,  to  a  ten-foot 
alley:  thence  northwardly  along  the  east 
line  of  said  alley  108  feet ;  thence  eastward- 
ly  126  feet,  to  the  point  ol  beginning." 
The  deed  then  executed  contains  the  fol- 
lowing condition:  "It  Is  further  agreed 
that  tbe  building  or  buildings  that  shall 
be  erected  on  the  said  lot  shall  be  of  hrlcic, 
and  set  the  samedlRtance  backtrom  Third 
street  as  the  hou^e  now  erected  on  tiie 
southwest  comer  ot  said  Third  &  Oak 
streets,  and  shall  be  suitable  dwellings 
tor  the  neighborhood."  Se|>tember  5, 18<S7, 
Matthews  conveyed  30%  feet  oft  the  south 
end  ot  said  parcel  ol  land  to  Joyes.  who 
conveyed  same  to  J.C.Hale,  and  he  to  ap- 
pellant, Graham.  September  7,  1887,  Mat- 
thews conveyed  36]^  teet  adjoining  and 
north  of  Joyes'  lot  to  J.O.  Hale,  who  con- 
veyed same  to  appellee,  Mite.  It  does  nut 
appear  whether  Matthews  has  conveyed 
the  remaining  35  feet  at  the  north  end  ot 
tbe  parcel,  and  consequently  we  assume  he 
yet  owns  it.  Hite,  having  previously  erect- 
ed, and  then  occupying,  a  dwelling  house 
on  tbe  lot  purchased  by  him,  instituted 
this  action  August  19,  ISflO,  for  judgment 
eDJoiniug  Graham  from  erecting  a  dwelling 

honse  on  bis  own  lot  unless  set  back 

leet  trum  tbe  line  of  Third  street;  it  being 


stated  in  the  petition  he  was  ttif«  proceed- 
ing to  erect  such  t)uildlng  more  thtin  tO 
feet  nearer  Third  street  than  is  the  bouse 
referred  to  at  corner  of  Third  and  Oak 
streets.  September  2, 1890,  plaintiff  mode 
a  motion  in  open  court  for  a  preliminary 
iDjunctloD  according  to  prayer  of  his  peti- 
tion, which,  being  beard  upon  afHdavlts 
agreed  to  be  read  as  evidence,  and  upon 
exhibits  filed,  was  overruled;  and,  there 
being  no  judicial  restraint  upon  him,  de- 
fendant continued  tbe  construction  of  his 
bouse  according  to  the  original  plan,  and 
bad,  at  cost  of  several  thousand  dollars, 
nearly  completed  it,  when,  July  15.  1891, 
without  any  additional  evidence  in  bi-half 
of  plaintiff,  the  same  court  rendered  tbe 
judgment  appealed  from,  requiring  defend- 
ant to  tear  away  a  considerable  portion 
of  the  structure,  whereby  it  will  be  disfig- 
ured, and  greatly  lessened  in  value  and 
utility. 

It  seems  to  na  at  the  outset  that  tbe 
judgmeut  is,  under  the  circumstances,  op- 
pressive, and  should,  not  stand,  unless 
clearly  upheld  aud  required  by  law;  espe- 
cially as  appellee  has  dealt  with  appellant 
very  unfairly  from  the  beginning.  The  ev- 
idence shows  appellant  was  ignorant  of 
the  restriction  contained  in  the  Barrett 
deed,  and  so  remained  until  this  action 
was  commenced,  while  appellee  was 
a  ware  of  it ;  and  that,  although  the  founda- 
tion of  appellant's  house  was  completed 
by  the  last  ot  May,  1890,  whereby  the  gen- 
eral plan  was  developed,  and  appellee,  in 
going  into  and  out  ot  his  own  dwelling 
house,  passed  a  very  short  distance  from 
where  the  work  was  going  on, — not  over 
25  or  SO  feet,— he  gave  no  notice  or  intima- 
tion to  appellant  of  objection  to  tbe  loca- 
tion of  his  building, but  waited  until  near- 
ly three  months' work  bad  been  done,  and 
a  large  sum  of  money  bad  been  expended, 
and  tben  commenced  this  action.  His 
conduct  does  not,  however,  quite  amount 
to  a  legal  estoppel,  as  contended  by  coun- 
sel, and  we  will  therefore  consider  the 
other  two  grounds  for  reversal. 

It  seems  to  us  too  plain  for  dispute  tbut 
the  parties  to  the  deed  from  Barrett  to 
Matthews  intended  simply  lor  the  front 
wall  of  each  building  thereafter  erected 
on  said  parcel  of  land  to  conform  with 
tbe  front  wall  of  tbe  house  then  standing 
at  the  corner  of  Third  and  Oak  streets  in 
re8t)ect  to  distance  from  Third  street,  and 
not  ti)  either  inhibit  erection,  or  prescribe 
shaiie  or  dimension,  of  any  porch,  stoop, 
or  platform  the  respective  owners  might 
choose  to  build.  And  such  has  been  tbe  In- 
terpretation of  the  deed  by  each  person  who 
has  erected  a  dwelling  honse  on  that  par- 
cel ol  land.  Including  appellee,  for  there 
projects  from  the  house  on  the  lot  re- 
tained by  Matthews  next  to  the  corner  lot 
a  covered  platform  and  steps  six  teet,  and 
from  the  house  f)f  appellee  steps  five  feet; 
in  addition  to  which  is  a  bay  window,  ex- 
tending from  the  second  story,  near  to  the 
roof,  and  projecting  about  three  feet  from 
the  front  of  bis  house,  while  from  the  cor- 
ner house  there  Is  a  platform  and  steps 
projecting  only  four  feet  four  Inches.  It 
is  manifest  that  Barrett,  the  original 
grantor,  expected  there  would  be  erected 
coatly  and  showy  dwelling  bouses  on  tbe 
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land  flold  to  Matthewii,  varying  In  desli^nR 
to  suit  convenience,  taste,  or  fancy  of  the 
reHpectlve  owners,  and  consequently  did 
not  intend  to  restrict  them  in  regard  to 
slise  or  sliape  of  porches,  stoops,  or  piat- 
(ornis.  Therefore,  unless  the  porch  of  ap- 
pellant that  appellee  complains  of  pro- 
jects an  unreasonable  distance  beyond  the 
front  wall  of  bis  housQ,  compared  with 
lilce  structures  attached  to  bouses  of  ap- 
pellee and  Matthews,  or  unreasonably  ob- 
fltructs  light  and  air,  there  is  no  cause  of 
action  against  him,  even  it  bound  by  the 
condition  in  the  Barrett  deed.  The  front 
wall  of  bis  bouse  1h  on  a  line  of  the  front 
wall  of  the  corner  house.  The  porch  In 
question  was,  as  stated  by  the  architect, 
^lesigned  to  be  covered,  but  open;  and  It 
Is  not  satisfactorily  shown  In  what  man- 
ner, If  at  all.  II;;Iit  or  air  will  be  unreason- 
ably obstructed  by  It.  The  only  cause  of 
complaint  there  can  be  Is  that  it  extends 
43.7  feet  nearer  bis  property  line  than  the 
main  body  of  the  bouse,  which  certainly 
does  not  authorize  the  judgment  rendered, 
for  Rucb  width  of  itorch,  attached  to  a 
house  set  bacic  from  thesldewallc,  would 
not  ordinarily,  nor,  compared  with  pro- 
jections for  similar  purposes  from  the 
houses  of  appellee  and  Matthews,  should 
It  be,  regarded  as  unreasonable.  We  do 
not  Intend,  however,  to  decide  that 
there  might  not  be  such  projections  from 
one  house  as  would  seriously  Impair  the 
value  and  usefulnesa  of  other  houses  on 
the  same  street,  but  simply  that,  looking 
to  the  condition  as  set  forth  in  the  Barrett 
<leed,  and  the  practical  interpretation  giv- 
en to  It  by  appellee  himnelf,  there  is  not 
^nougta  In  the  record  before  us  to  Justify 
Interference  of  the  chancellor. 

But  Is  not  necessary  to  consider  this 
branch  of  the  case  further,  because  we  are 
of  opinion  appellee  has  no  right  to  enforce 
the  restriction  in  that  deed  ngiiinst  appel- 
lant, for  Barrett  did  not  Intend  to  8u>>Ject 
any  one  of  the  lots  into  vk-liich  the  parcel 
conveyed  to  Matthews  might  be  subse- 
quently divided  to  a  restriction  In  Its  use 
for  benefit  of  another  or  others  of  such 
lots,  nor  does  the  language  used  authorise 
such  meaiiiuK  or  (i|>eration  of  that  condi- 
tion. Assuming,  as  may  be  done,  the  con- 
dition is,  in  effect,  an  easement,  It  was 
evidently  crpated  for  heiietit  of  tlie  corner 
lot  mentioned;  probably  such  other  lots 
In  the  neighborhood  as  were  then  owned 
by  Barrett;  and  the  parcel  conveyed  to 
Matthews,  as  well  as  lots  Into  which  It 
might  be  divided,  was  Intended  to  be 
made  subject  to  the  restriction,  not  each 
for  use  of  others  of  such  lots,  but  all 
for  use  alone  of  the  corner  lot. 

There  was  no  such  restriction  in  any 
deed  made  by  Matthews  for  the  two  lots 
now  owned  by  appellee  and  appellant, 
nor  in  any  such  deed  made  by  Hale, 
through  whom  both  likewise  claim.  Con- 
sequently Matthews,  still  owning  one  of 
the  lots,  could  not,  for  the  use  of  it.  en- 
force any  restriction  on  the  lot  of  either 
appellee  or  appellant,  nor  could  Bale,  If 
be  was  still  the  ownerof  the  lot  belonging 
to  appellee,  enforce  the  restriction  on  ap- 
pellant; and.  If  neither  of  them  could 
maintain  an  action  ilkethls  againstappel- 
lant.  we  do  not  see  how  appellee,  deriving 


title  from  them,  can  do  so.  There  miji^bt 
be  covenants  in  deeds  executed  by  a  com- 
mon grantor  to  different  purchasers  made 
mutually,  and  reciprocally  binding  upon 
each,  but  no  such  condition  exists  in  this 
case.  The  essential  relation  of  estates 
dominant  and  servient  does  not  exist  be- 
tween the  lots  owned  by  appellee  and  ap- 
pellant, and  consequently  there  Is  nut  an 
easement  on  either  for  use  of  the  other. 

The  only  case  cited  by  counsel  that  an- 
thorizes  this  action  by  appellee  Is  WiaOeld 
V.  Henning,  21  N.  J.  Eq.  188;  and  wen  In 
that  case  it  was  conceded  -  an  action  at 
law  would  not  lie,  and  upon  supposed 
equitable  grounds  alone  the  owner  of  one 
lot  was  held  for  benefit  of  another  owner 
to  observance  of  a  covenaut  to  the  com- 
mon grantor.  But  the  judgment  of  tbe 
chancellor  In  that  case  was,  in  Dana  t. 
Wentworth,  111  Mass.  291,  held  to  be  in- 
consi-stent  with  the  decisions  of  courts  uf 
Massachusetts  and  of  England;  and  we 
may  add  that  Judgment  cannot  be  sup- 
ported by  principle,  because  It  restricts 
one  lot  owner  In  the  use  of  bis  property 
for  tbe  benefit  of  another  with  whom  be 
never  contracted,  and  to  whom  he  never 
became  bound,  expressly  or  by  Implica- 
tion. The  judgment  Is  reversed,  and  caase 
remanded,  with  directions  to  tbe  chancel- 
lor to  dismiss  the  action. 


FiELDRR  T.  Harbison. 

Clbmisuirb  et  til.  v.  Same. 

(Court  of  Appeals  of  Kentucky.    Nov.  5,  1893.) 

AOOODNTIHO  OF  GCARDIAN  — SCUCHABOINO — RaTI- 

FiCATios  BT  Wards. 
Though  a  guardian  has  allowed  his 
wards  for  expenditures  more  than  tbe  income  of 
their  property,  which  expenditures  were  ad- 
vised Dy  an  older  sister  of  the  wards,  under 
whose  charge  they  were,  and  by  the  family 
physician,  but  they  were  not  so  necessary  that 
they  would  have  been  authorized  by  the  chan- 
cellor if  he  bad  been  applied  to,  yet  such 
gu\rdian  will  not  be  held  liable  in  an  action  to 
surcharge  his  settlements  made  with  the  wards, 
when  it  appears  that  the  wards  at  the  time  of 
settlement,  which  was  about  a  year  after  they 
came  of  age,  fully  understanding  that  more 
than  tiieir  income  had  been  expended,  and  that 
the  guardian  might  be  liable  for  such  excess, 
expressly  ratified  his  acts,  aud  continued  to  do 
BO  until  the  bringing  of  the  suit  for  resettle- 
ment, which  was  about  six  and  two  and  one 
half  years,  respectively,  after  they  came  of  age. 

Appeals  from  Louisville  chancery  court. 

"To  be  otflclHlly  reported." 

Actions  by  Bettle  Fielder  against  Julio 
J.  Harbison,  guardian,  and  by  William  J. 
Clemishire  and  others  against  same  de- 
fendant, for  tbe  purpose  of  surcharging  tbe 
settlements  madn  by  defendant  at  tbe 
close  of  bis  guardianship  of  plaintiffs. 
From  a  Judgment  for  defendant,  plaintiffs 
appeal.  Defendant  also  brings  cross  ap- 
peal.   Afflriiied. 

Temple  Bodhy  and  Helm  Bruce,  lor 
plaintiffs.  Rutidolitb  H.  Bl&in  and  B.  F. 
Buckoer,  for  defendant. 

Pryor,  J.  The  appellee,  J.J.  Harbison, 
was  appointed  the  statutory  guardian  of 
Almyra  aud  Bettle  Fielder,  In  tbe  year  1864. 
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Almyra  liecame  of  age  In  Jnne  ol  the  year 
1876,  aod  tn  September,  1877,  a  final  settle- 
ment of  ber  account  was  made,  and  ap- 
proved in  Mtirch,  1878.  On  tbe  9tbof  May, 
I8S0,  Bettie  became  ot  aKC,  and  shortly 
after  her  arrival  at  a{i;e,  vli.,  on  the  14th 
of  Marcb,lS81,tbe  Koardlan  made  a  settle- 
ment of  ber  accounts.  Thesettlementof  Al- 
myra'H  accounts  was  with  tbe  court:  that 
ot  Bettie  was  made  out  ot  court,  and  a  re- 
ceipt execDted  acquitting  the  appellee  of 
liuhility,  except  an  to  the  sum  found  dne 
her  on  that  settlement,  viz.,  fl2,825.2«. 
On  October  19,  1892,— a  period  exceeding 
six  years  after  Almyra  arrived  at  age.and 
two  years  ami  five  months  after  Bettie  ar- 
rived at  age,— these  actions  were  institnt- 
eil  for  the  purpose  of  surcharging  these 
settlements  made  by  tbe  guardian.  Dur- 
ing the  pendency  of  tbe  action,  Almyra 
married  her  coappellant  Clemisliire.  It 
appears  from  the  testimony,  as  well  as 
tbe  pleadings,  that  the  assets  or  estate  of 
the  wards  in  tbe  hands  of  their  guardian, 
as  found  by  the  two  settlements,  was  not 
paid  over  to  tbem,bnt  retained  by  tbe  ap- 
pellee, who  controll(<d  and  managed  It  as 
the  agent  of  the  two  sisters.  There  is  no 
claiin,  however,  that  tbe  appellee  violated 
his  rrnst  as  agent  in  any  way,  or  has 
failed  to  accountforthe  estateln  hishands 
as  such,  the  sole  object  ot  tbe  petition  be- 
ing to  have  a  restatement  of  theaccounts; 
the  main  error  in  the  settlement,  as  ap- 
pears from  the  amended  pleadings,  being 
that  the  guardian  had  sanctioned  the  ex- 
travagance of  the  two  wards  by  permit- 
ting  them  to  make  much  larger  expendl- 
tnres  out  of  theirincomethan  their  wants 
or  station  In  life  required.  The  original 
petition  contained  no  specific  statement 
as  to  any  Improper  credit  that  had  been 
;:iven,  or  the  ominslon  of  any  item  of  in- 
debtedness by  the  guardian  in  either  set- 
tlement, nor  is  there  any  averment  of  fact 
as  to  the  excess  of  expendltorefor  the  sup- 
port of  the  wards  that  would  enable  the 
chancellor  to  know  whether  the  expendi- 
ture was  or  not  Improper.  The  petitions 
were  for  that  reason  fatally  defective.  No 
demurrer,  however,  wns  tiled,  but  thecasn 
referred  to  tbe  commissioner  to  take  proof 
after  an  answer  had  bi;en  filed  controvert- 
ing the  statements  of  the  petition,  and  to 
some  extent  assigning  reasons  for  the  ex- 
penditures made,  without  stating  the 
amount;  and,  in  oar  opinion,  such  an  is- 
soe  was  formed  as  would  have  author- 
ised the  chancellor  to  have  granted  relief 
under  the  general  averments  of  the  peti- 
tion, if  the  facts  authorized  it.  The  ap- 
pellants, however,  made  each  petition 
more  specific  hy  amendments  that  were 
permitted  to  be  filed,  and  the  error,  if  any, 
made  by  tbe  court  below,  consisted  in  set- 
ting aside  the  order  of  reference  after  near- 
ly all  the  proof  had  t>eeii  taken  under  the 
issue  iuade  with  the  appellants,  and  re>- 
(lulring  them  to  make  their  pleadings  more 
specific.  The  appellee  had  Invited  the  sur- 
charge of  all  his  accounts  by  his  answer, 
and  in  (act  attempted  to  plead  aflirmadve 
matter  Justifying  bis  expenditures,  and 
therefore  no  question  arises  as  to  the 
statute  of  limitations;  and,  besides,  this 
action  was  Instltoted  within  five  years 
from  tbe  time  the  settlement  of  Almyra 


was  made  final  by  the  approval  of  the 
county  court. 

Tbe  principal  cause  ot  complaint  In  each 
ease  is  that  the  guardian  allowed  his 
wards  to  expend  too  much  money,  and 
tbatforseveral  years  their  expenditures  ex- 
ceeded the  income  of  the  estate.  It  does 
in  fart  appear  that  the  appellants  were 
extravagant  in  their  expenditures,  and 
but  for  such  extravagance  would  have 
bad  two  or  three  thousand  dollars  each 
in  addition  to  the  amount  found  due 
them  by  tbe  appellee  on  final  settlement. 
It  is  not  pretended  that  the  appellee  ap- 
propriated their  money  to  his  own  use,  or 
that  the.T  had  not  received  and  expended 
all  the  money  nharged  to  them  In  tbe  set- 
tlements, and  tbe  sole  qaestion  is,  should 
tbe  guardian  be  now  charged  with  what 
was  expended  by  thera  exceeding  in 
amount  the  sum  necessary  to  board  and 
clothe  them,  and  to  provide  them  with 
such  comforts,  in  the  way  of  travel,  dress, 
etc.,  as  prudent  fathers  would  furnish  their 
daughters  in  the  same  station  in  life? 
The  young  ladies  seem  to  have  been  under 
tbe  control  ot  an  elder  sister,  who  dictated 
to  the  guardian  as  totbi-lr  wants,  and  the 
amount  of  money  necessary  to  meet  their 
yearly  expenditures.  He  seems  to  have 
protested  now  and  then  as  to  what  he  re- 
garded as  extravagant, but  was  met  with 
the  fact  that  both  of  his  wards  were  in 
delicate  health,  and  would  probably  not 
live  until  tfaey  were  old  enough  to  settle 
with  him.  They  were  advised  hy  their 
family  physician  it  was  necessary  to  travel 
for  their  health,  and  the  proof  in  fact 
shows  that  Almyra  was  in  a  dangerous 
condition,  and  that,  no  doubt,  prompted 
an  expenditure  by  the  guardian,  at  the 
direction  of  their  elder  sister,  of  sums  of 
money, forsorae  of  theyears,  that  exceeded 
the  income,  and  that  seems  to  ns,  from 
tbe  testimony,  to  have  been  extravagant, 
looking  to  their  fortune,  tlirlr  station  in 
life,  as  well  as  to  the  necessity  for  Inciir- 
rlng  the  expenditures  for  the  preservation 
ot  tbeir  health.  An  expenditureof  a  great- 
er sum  by  the  guardian  than  their  wants 
required,  although  nnder  the  advice  of 
their  physician,  or  by  the  direction  of 
those  having  immediate  charge  and  con- 
trol of  the  children,  will  afford  no  defense 
in  an  action  for  a  settlement  of  tbe  guard- 
ian's accounts.  A  guariiian  may  exceed  the 
income  of  the  ward'sestate  when  the  ward 
is  of  snch  infirm  health  or  of  such  tender 
years  as  requires  the  expenditure.  This  is 
a  provision  of  the  statute,  but,  when  au- 
thorized to  make  such  an  expendlture.it 
is  only  so  mochof  the  income  as  Is  required 
oiiaccountof  the  condition  of  his  ward.  In 
Chapllne  v.  Moore,  7  T.  B.  Mon.  l.'H),  and  in 
Withers  v.  Hickman,  6  B.  Mon.  292,  It  was 
adjudged  that  a  court  of  equity  will  not 
permit  an  encroachment  upon  the  capital 
of  the  ward's  estate  for  the  purpose  even 
ot  maintaining  a  child  in  health  and  In- 
fancy. This  rule  has  been  to  some  extent 
modified  by  the  statute  referred  to,  and  in 
Withers  v.  Hickman,  already  cited.  It  was 
held  that,  If  the  expenditure  hy  the  guard- 
ian would  have  been  allowed  by  the  chan- 
cellor If  called  on,  then  the  guardian  should 
be  credited  by  it;  and  while  tbis  rule  i» 
equitable,  it  is  best  always  to  consalt  th» 
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chancellor  before  making  extraordinary 
expenditures.  In  tbia  case,  for  three  or 
four  years  prior  to  Bettle's  arriving  at 
age,  she  spent  in  the  aggregate  a  sum  ex- 
ceeding her  income  of  $2,50U.  It  is  true 
that  she  then  required  a  larger  auin  an- 
nually than  when  of  tender  years,  and  so 
in  the  case  of  her  Bister,  hut  neither  should 
have  been  permitted  to  makeexlravagant 
expenditures  merely  because  their  income 
Justified  it.  It  may  be  doulitful,  however, 
from  this  record,  whether,  when  looking 
to  the  expenditures  during  the  whole  pe- 
riod of  the  fiducial  relation  between  the 
appellants  and  the  appellee,  the  appellee 
permitted  his  wards  to  expend  more  thun 
was  proper.  We  are  Inclined  to  think  he 
did,  hut  It  is  rea.sonai>le  to  assume  that, in 
the  exercise  of  a  prudent  Judgment  oo  the 
part  of  the  elder  sister  and  her  female  rela- 
tions, with  whom  theae  wards  lived,  or 
under  whose  control  they  were,  this  sup- 
posed economy  on  the  part  of  the  guard- 
ian, when  these  children  were  quite 
yonng.Justlfled  a  much  larger  expenditure 
when,  advancing  In  years,  they  were  re- 
quired to  assume  the  social  position  their 
fortune  and  family  entitled  them  to.  The 
record  conduces  to  show  that  the  princi- 
pal of  the  estate  was  about  910,0<)0to  each 
child,  and  that  he  paid  over  to  them  each 
a  sum  exceeding  $12,000;  so  the  fund  hud 
Increased,  instead  of  diminisbed,  in  the 
hands  of  the  guardian ;  and  while  the  ac- 
cumulations of  the  personal  estate  must 
necessarily  become  a  part  of  the  principal, 
after  deducting  expenditures  from  year  to 
year,  still  wo  And  the  estate  Increased  in 
the  hands  of  theguurdlan;  and  this  brings 
us  to  the  consideration  of  another  ques- 
tion that  must  be  decisive  ot  this  case. 

Have  or  not  both  appellants,  after 
arriving  at  full  age,  with  a  full  and  fair 
understanding  of  their  claim  against  their 
guardian  by  reason  of  these  expenditures, 
settled  with  the  appellee  and  ratified  his 
acts  in  the  premises?  It  is  well  settled  by 
the  repeated  adjudications  of  this  court 
that  any  compromise  or  settlement  made 
by  the  guardian  with  his  ward,  immedi- 
ately after  his  ward  arrives  at  age,  for  the 
benefit  of  tbeguardlan,  and  to  the  prejudice 
of  the  ward,  without  a  full  knowledgeof  all 
the  facts,  will  be  disregarded  by  the  chan- 
cellor. Brewer  v.  Vunarsdale,  6  Dana,  204; 
Clay  v.aay,3Metc.(Ky.)  548;  Richardson 
V.  Linney,  7  B.  Mon.  571.  8o,  in  this  case, 
when  Bettle  Fielder  made  this  settlement 
with  her  guardian  about  10  months  after 
she  had  arrived  at  age.  If  she  had  been  ig- 
norant ot  lier  rights  as  bis  ward,  or  been 
misled  by  counsel  or  by  her  guardian,  or 
had  not  been  advised  as  to  her  claim 
against  the  guardian  on  account  of  these 
nnnecessary  expenditures,  there  might  be 
great  reason  for  holding  the  guardian  re- 
sponsible, although  the  money  was  ex- 
pended uncler  the  advice  and  direction  ot 
those  in  whom  both  the  guardian  and  his 
wards  bad  the  right  to  confide.  Counsel 
tor  these  appellants  and  for  the  guardian, 
while  acting  as  such,  states  tliat  head- 
vised  a  settlement  out  of  court  of  Bettle's 
estate,  because  of  the  bungling  manner  In 
which  the  other  settlements  had  been  made 
in  court,  and  to  save  the  costs  attending 
it;  that  both  Almyraand  Bettle  werepres- 


ent,  and  preferred  settling  in  that  way ; 
that  the  guardian  was  not  present  wbeu 
the  settlement  was  made;  the  books  and 
accounts  were  exhibited  to  them;  he  fully 
explained  to  Bettie  her  rights  In  the  mut- 
ter, and  called  her  attention  to  what  the 
wItneHS  coniiidercd  excessive  expenditures 
on  her  part;  that  every  item  and  voucher 
was  taken  up,  and  tliat  Bettie  and  herais- 
terexamln?d  each  one,  and  discussed  some 
of  them,  but  took  no  exception  whatever; 
they  fully  understood  every  item.  Thlw 
witness  says  he  was  paid  his  fees  out  of 
the  girls'  money  ;  that  in  the  other  settle 
ments,  when  he  found  a  mistake  against 
the  girls,  he  bad  it  corrected,  and  so  of  tlie 
guardian,  and  Indirectly  wns  advising 
both  parties  as  to  their  rights  in  the  mat- 
ter; there  was  no  conflict  between  the 
wards  and  the  guardian, and  hie  advice 
to  the  guardian  was  to  keep  within  tlie 
line  of  his  duty.  Bettie,  when  the  settle- 
ment was  completed,  made  this  statement 
in  writing:  " I  have  examined  the  state- 
ment aliuve  ot  my  former  guardian,  J.  J. 
Harbison, and  the  detailed  account  from 
which  the  above  account  is  taken,  unci 
the  vouchers  «er/at/ni,  and  I  find  the  state- 
ment, vouchers,  account,  and  balance  all 
correct  and  satisfuctory.  M.vexiJcndlturea 
uecessarily  exceeded  my  income,  and  I 
hereby  ratify  andapprove  what  my  guard- 
ian has  done  in  that  respect.  For  the 
sake  ot  economy,  1  hereby  waive  a  settl*'- 
ment  before  the  county  court,  and  the  til- 
ing of  the  vouchers,  and  ask  that  thia  ui- 
count  and  statement  shall  l>e  recorded  aii 
a  full  settlement  of  my  guardian's  account* 
with  nie,and  agree  that  the  balance  there- 
in stated  of  $12,825.26  is  correct,  which  re- 
mained in  his  bands  as  my  agent.  [Signed] 
Betty      A.    Fibldrk.      Witness:       Pat 

JOYCIC.      MrRA  FlBI.OKB." 

It  Is  evident  that  siie  had  been  fully  ad- 
vised by  Joyce,  and,  independent  of  his 
statement,  the  writing  she  signed  indi- 
cates clearly  that  she  was  aware  of  hia 
liability  for  having  sanctioned  these  un- 
necessary expenditures.  The  two  appel- 
lants had  been  committed  to  the  care  of 
their  sister.  They  moved  in  the  best  cir- 
cle of  society.  The  health  of  each  had  been 
much  impaired  when  small  children,  and 
under  the  belief  ot  their  sister,  their  aunt, 
and  the  girls  themselves' that  this  expend- 
iture ot  money  was  necessary  to  restore 
them  to  iiealth  and  vigor,  they  applied  to 
the  gnardlan  for  tbe  money,  and  he  fur- 
nished it.  Under  such  a  stateoffaet,  it  was 
right  and  proper  that  the  girls  should  each 
have  ratified  what  the  guardian  had  done, 
and,  having  done  so,  the  relief  sought 
was  properly  denied.  The  girls  were  not 
misled.  There  was  nb  deception  by  tbe 
gnardlan.  Myra  had  been  ot  age  15 
months  before  her  settlement  was  made, 
and  6  years  before  this  action  was  insti- 
tuted. She  approved  tbe  accounts,  and 
was  to  sign  a  statement  that  had  been 
prepared  similar  to  the  one  signed  by  her 
sister,  hut  omitted  to  do  so.  She  ac- 
quiesced In  what  had  been  done  from  that 
time  until  this  action  was  brought.  In  the 
year  1S82,  nearly  five  years  after  the  settle- 
ment was  made.  She  aided  her  sister, 
who  was  younger,  in  making  her  Bettie- 
ment.  and  witnessed  the  writing  thatevi- 
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denced  her  full  knowledge  of  all  ler  rights 
in  the  preniUeH.  The  parol  proof  and  clr- 
cumetanreH  attending  the  settlement  by 
Almyra  In  beruwn  behalf  makeBua  strung 
s  case  against  ber  as  that  of  her  sister. 
The  settlenaent  In  each  case  was  wise  and 
eminently  ]a8t,  and  this  court,  while 
not  disposed  to  relax  the  rigor  of  the  rule 
as  tu  settlements  between  guardian  and 
ward,  where  the  latter  has  been  wrouged, 
will  not  enforce  it  when  the  ward,  after 
full  age,  has  sanctioned  expenditures  that 
every  rule  of  moral  rlghtrequlred  the  ward 
to  do,  although  the  chancellor,  if  applied 
to  during  tlie  existence  of  the  fiducial  rela- 
tion, would  not  have  authorized  them.  The 
Judgment  U  afllrnied  on  the  original  and 
croHS  appeal.  Hardin  v.  Taylor,  78  Ky. 
£93;  Cheever  v.  Congdon,  34  Mich.  290. 


Berrt  et  at.  v.  Ki.nnaird  et  al. 
(Court  of  Appeals  of  Kentuchy.  Nov.  15, 1893. ) 
Gifts— Revocatios—Convetaxcb  or  Land. 
Where  the  hnsband  canses  land  to  be 
-convened  to  liis  wife  as  a  gift,  he  cannot,  after 
her  death,  acquire  the  fee  hj_  having  her  name 
erased  from  the  deed  and  his  own  substituted 
as  grantee;  and  his  widow  and  children  hy  a 
aecond  marriage  would  take  do  interest  in  the 
land  by  such  an  alteration. 

Appeal  from  cirealt  court.  Barren 
county. 

"Not  to  be  oflScially  reported." 

Snit  by  Kebecca  Berry  and  others  against 
Annie  Klnnaird  and  others  to  set  aside  a 
conveyance.  Judgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

Oeorge  T.  Doff  and  Thomas  E.  Binea, 
tor  appellants. 


Brnnett,  J.  Tbeappellants,  asthe  chil- 
dren of  Elicabeth  E.  and  Thomas  D.  Kln- 
naird, brought  this  suit  to  set  aside  a  deed 
of  conveyance  of  a  certain  tract  of  land 
in  Barren  county,  Ky.,  to  Thomas  D. 
Klnnaird,  by  C.  F.  Mo8ly,upon  thegriinnd 
that  the  deed  having  been  mnde  to  Blisa- 
hetb  E.  Kionaird  on  the  24ih  of  August, 
1878,  which  was  acknowledged  and  dellT- 
ered  to  ber  by  said  Mnsly,  it  was,  after 
ber  death,  changed,  by  the  direction  of 
Thomas  D.  Klnnaird,  by  erasing  her  name 
as  the  grantee,  and  Inserting  the  name  of 
'Thomas  D.  Klnnaird  as  the  grantee,  and 
then  recorded  as  a  deed  to  him.  The 
proof  is  clear  and  complete  and  without 
contradiction  that  the  change  waa  made 
nu  alleged.  There  is  no  question  that  the 
deed  to  Mr<).  Klnnaird  passed  to  her  the 
legal  title  to  the  land.  It  was  an  exe- 
cuted contract,  which,  if  a  gift  by  her 
hnsband,  could  not  be  revoked  without 
the  consent  of  those  interested.  There 
is  no  pretense  that  such  cnuseut  was  ob- 
tained. Therefore,  as  the  le^al  title  was 
In  her  at  her  death,  hfr  children  inherited 
the  land  from  her,  subject  tu  the  husband's 
-curtesy  therein,  but  he  could  not  acquire 
the  fee  in  the  manner  Indicated:  conse- 
quently his  widow  or  child  by  the  second 
mcrriage  acquired  no  homestead,  dower, 
or  other  Interest  therein;  The  Judgment 
is  reversed,  with  directions  as  herein  indi- 
cated. 


Texas  &  P.  Rt.  Co.  t.  Brick. 

{.Supreme  Cauirt  of  Texcu.    March  4,  1893.) 

ISiCBT  TO  SbBVANT  —  DCTT    TO    ISPASTS  —  Evi- 

UEXcE—IssTRCCTioNS— Damages. 

1.  In  an  action  by  an  infant  for  injuries 
sustained  by  him  while  acting  as  brakeman  for 
defendant,  where  it  has  lieen  shown  that  piaiu- 
tiS  waa  19  years  old,  evidence  that  be  did  not 
appear  to  be  over  10  years  of  age  is  relevant, 
as  tending  to  show  that  defendant's  agent  kuuw 
him  to  be  a  minor,  and  tlicreby  affectiug  the 
question  whether  he  should  have  been  warned 
of  the  dangers  of  the  employment. 

2.  Where  the  only  theory  on  which  plaintiff 
can  recover  is  that  he  had  not  lieen  warned  of 
the  dangers  of  his  employment,  and  that  he  was 
too  young  and  immature  of  judgment  to  under- 
stand such  dangers  without  an  explanation  and 
warning  of  them,  it  waa  not  error  to  permit  him 
to  testify  that  no  one  had  ever  given  him  such 
explanation  and  warning. 

8.  Tiie  facts  that  plaintiflf  was  19  years  old, 
and  of  fair  intelligence,  and  that  he  had  worked 
as  brakeman  for  several  months,  are  not  sufG- 
cient  to  warrant  the  presumptiun  that  he  had 
asaumed  the  risks  of  uis  employment  as  a  per- 
son of  full  age. 

4.  Where  there  was  some  evidence  that 
plaintiff  was  guilty  of  contributory  neglisence, 
an  instruction  that,  if  plaintiff  failed  to  use  that 
core  which  an  ordinarily  prudent  man  woulil 
have  used  to  avoid  injury,  and  if  he  was  injured 
by  reason  of  his  omissiou  to  observe  that  measure 
of  caution  ho  cannot  recover  unless  it  further  ap- 
pears that  he  wa»  a  youth  of  immature  judg- 
ment, and  that  the  perils  of  his  employment 
were  not  communicated  or  known  to  him.  fully 
presents  to  the  jury  the  question  of  piaintifTs 
contrihutoiT  negligence,  in  connection  with  the 
question  of  whether  he  had  sufficient  experience 
and  discretion  to  understand  the  extent  of  the 
danger  of  his  employment. 

5.  Where  plaintiCTs  Injuries  necessitated 
the  amputation  of  his  leg  above  the  ankle,  and 
probably  impaired  permanently  the  strength  of 
his  right  arm,  a  verdict  for  $9,000  is  not  exces- 
sive. 

Appeal  from  district  court,  Tarrant 
county;  N.  A.  Stbdman,  Judge. 

Action  by  Tbomas  D.  Brick  against  the 
Texas  &  Pacitic  Railway  Company  to  re- 
cover damages  for  personal  Injuries. 
Judgment  waa  entered  on  a  verdict  In  fa- 
vor of  plain  tin  for  f9,0<>0.  Judgment  for 
plaintiff.    Defendant  appeals.    Atilrmed. 

Uncb  &  Thompson,  for  appellant.  T. 
W.  Hall  and  Wyaae  A  AlcCurt,  for  ap- 
pellee. 

Gainks,  J.  This  case,  grows  out  of  the 
same  accident  as  that  of  this  appellant 
against  Thomas  Brick,  decided  in  this 
court  on  a  former  day  uf  this  term.  88 
Tex.  526,  18  S.  W.  Rep.  M7.  That  was 
the  suit  of  the  father  to  recover  for  the 
loss  of  the  son's  services;  this  is  the  suit 
of  the  son  himself  to  recover  damages  for 
bis  personal  injuries. 

The  qnestions  raised  upon  this  appeal 
In  regard  to  the  liability  of  the  appel- 
lant fur  an  Injury  which  was  inflicted  by 
the  servants  uf  John  C.  Brown,  as  receiver 
of  Itb  property,  are  practically  the  same 
as  in  the  former  case.  They  were  con- 
sidered in  the  opinion  In  that  case,  and 
decided  adversely  to  appellant.  The 
grounds  of  uur  conclusions  need  not  be 
here  repented. 

The  plaintiff,  at  the  time  of  the  accident, 
was  very   nearly  10  years   old.    He  was 
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evidently  a  bright,  intelligent  youth,  and 
had  heen  well  educated.  From  April  to 
AuguHt  of  the  year  preceding  the  accident 
he  was  In  theeraploymentor  the  appellant 
at  Ft.  Worth  as  "a  clerk  or  ntility  man,* 
and  his  office  was  within  100  yards  of  the 
coal  chnte  apon  which  he  received  his  In- 
jury. In  January,  1888,  he  entered  the 
service  of  the  receiver  as  a  brakeinan  In 
the  switch  yards  in  the  same  city,  aud 
while  engaKed  in  the  dUcharge  of  his  du- 
ties under  that  employment  was  injured 
on  the  10th  of  the  next  April.  He  tes- 
tiUed  that  he  was  on somecoal cars,  which 
were  being  pushed  up  the  incline  of  the 
coal-chute  track  for  the  purpose  of  coup- 
ling to  a  car  which  was  standing  upon 
the  level;  that  he  was  upon  the  front  car, 
for  the  purpose  of  being  present  to  make 
theeuupling;  and  that  when  thecar  upon 
which  he  was  riding  approached  to  with- 
in a  few  feet  of  that  on  which  he  wasstand- 
Ing  he  jumped  off,  full,  and  was  thrown 
under  the  moving  cnr,  and  thereby  in- 
jured. He  further  testified  that  his  feet, 
as  he  jumped,  struck  upon  a  piece  of  coal, 
which  turned  with  him,  and  cauHCd  him  to 
be  thrown  between  the  rails,  and  hia  foot 
to  be  crushed  and  his  arm  lacerated.  He 
also  testified  that  the  track  between  the 
rails  was  not  covered,  and  that,  but  for 
this,  be  could  have  saved  himself  from  in- 
jury. Tiie  track  of  the  coal  chute  was 
elevated  several  feet  above  the  ground, 
and  was  constructed  on  trestle.  The  ties 
or  joists  consisted  of  timbers  sawed 
square,  and  placed  about  one  foot  apart. 
It  Is  complained  that  the  conrt  erred  in 
permitting  the  plaintiff's  father  to  testify, 
over  the  objection  Of  the  defendant,  to 
the  effect  that  at  the  time  of  the  accident 
the  plaintiff  did  not  look  to  be  over  IB 
yeafH  old.  The  witness  had  already  testi- 
fied that  on  the  day  of  the  injury  the 
plaintiff  lacked  12  days  of  being  19  years 
old.  The  objection  was  merely  that  the 
testimony  was  irrelevant.  The  statement 
of  facts  shows  that  the  father  was  the 
flrst  witness  introduced  in  the  case,  aud 
whether  It  whs  relevant  or  not  depended 
upon  the  additional  facts  which  the  plain- 
tiff exuected  to  prove.  It  was  not  relev- 
ant  to  show  the  plaintiff's  age,  for  that 
had  been  directly  proved,  but  may  have 
heen  relevant  to  show  that  the  agent  of 
the  company  knew  that  he  was  a  minor 
at  the  time  of  his  'employment.  The  fact 
of  Roch  knowledge  woaUl  have  affected 
the  question  whether  or  not  he  ought  to 
have  been  instructed  as  to  the  dangers  of 
the  service.  It  the  subsequent  testimony 
did  show  that  the  company's  agent  knew 
of  his  minority,  the  testimony  could  not 
have  prejudiced  the  defendant'B  case.  So, 
In  whatever  light  we  may  view  It,  we 
think  the  ruling  of  the  court  in  that  par- 
ticular is  not  a  ground  for  the  reversal  of 
the  judgment. 

There  was  no  error  In  permitting  the 
(ilnintlff  to  testify  that  no  one  had  ever 
explained  to  him  the  danger  of  hlsemploy- 
meut.  If  the  danger  which  bad  resulted 
In  his  injury  had  been  dulj-  explained  to 
him  by  the  agent  of  the  company,  he 
could  not  have  properly  recovered  a  judg- 
ment. The  only  theory  upon  which  he 
was  entitled  to  a  verdict  was  that  he  bad 


not  been  warned  of  the  danger,  and  that 
the  knowledge  which  he  acquired  of  sucb 
dangers  was  not  such,  considering  hl« 
youth  and  Immaturity  of  Judgment,  as 
would  justify  a  holding  that  he  bad  as- 
aomed  the  risks  of  the  employment. 

The  defendant  requested  the  conrt  to 
give  to  the  jury  several  special  instruc- 
tions, all  of  which  were  refused,  aud  the 
relusal  of  each  has  been  specially  assigned 
as  error.  Some  of  them,  at  least,  were 
correct  as  propositions  of  law,  and  appli- 
cable to  the  testimony  in  the  case.  Hut 
whether  the  court  erred  or  not  in  refusing 
them  depends  upon  the  question  whether 
the.y  were  embraced  lu  substance  in  the 
general  charge.  The  court  In  Its  charge 
Instructed  the  Jury,  in  the  Hrst  place,  to 
the  effect  that,  If  the  track  at  the  toal 
chute  was  unsafe,  and  if  the  plalntiH 
was  injured  by  Its  uusafe  condition,  they 
should  find  for  him,  unless,  under  the  in- 
structions thereafter  given,  they  should 
find  for  the  defendant.  The  charge  then 
proceeds  as  follows;  "Yon  are  further 
instructe<l  that,  if  yon  believe  from  the 
evidence  that  the  plaintiff  knew,  or  had 
the  same  means  of  knowing  as  his  em- 
ployer, of  the  danger  to  which  he  would 
be  exposal  in-  performing  service  at  said 
place,  and  further  believe  from  the  evi- 
dence that  the  plaintiff  failed  to  exercine 
that  degree  of  care  that  a  man  of  ordina- 
ry prudence  wonid  have  used  under  the  cir- 
cumstances to  avoid  Injury  from  such 
danger,  and  that  by  reason  of  bis  omis- 
sion to  observe  that  measure  of  caution 
he  was  injured,  be  cannot  recover,  unless, 
however,  you  believe  front  the  evidence 
that  at  the  time  plaintiff  was  hnrt  he  was 
a  youth  of  Immature  judgment  and  inex- 
perience in  the  business  in  which  he  was 
«mplo.yed,  and  that  the  perils  of  his  un- 
dertaking were  not  communicated  or 
known  to  him,  and  that,  by  reason  of 
such  immaturity  of  judgment  and  inexpe- 
rience and  want  of  Information  as  to  the 
perils  of  the  employment,  he  was  Incapa- 
ble uf  understanding  the  nature  and  ex- 
tent of  the  hacard  tu  which  he  was  sub- 
jected. In  whii'h  event.  In  order  to  prevent 
a  recovery  by  him,  .vou  must  believe  that 
he  failed  to  exercise  that  degree  of  ca^e 
that  persons  of  his  age.  undeveloped 
judgment,  and  want  of  information  would 
ordinarily  use  under  such  circumstances. 
P^rom  what  has  been  stated,  you  will  per- 
ceive that  it  is  not  the  mere  fact  of  plain- 
tiff's minority  at  the  timehe  was  hurt  tliat 
would  relieve  from  the  care  demanded  of 
an  adult,  but  such  immaturity  of  judg- 
ment, Inexperience,  and  lack  of  Informa- 
tion aa  has  been  defined  to  you  would  be 
necessary  to  relieve  him  from  that  degree 
of  care.  You  are  further  Instructed  that 
the  fact  that  plaintiff's  father  did  not  con- 
sent to  his  employment  by  said  receiver 
does  not  affect  this  case  one  way  or  the 
other."  Such  was  the  charge  as  to  the 
issues  of  fact  upon  which  the  defendant's 
linblllty  depended.  The  special  Instruc- 
tions, the  refusal  of  which  is  complained  of 
in  this  rourt,  were  to  the  following  effect: 
"(l)  That, for  the  purpose  of  this  case,  the 
plaintiff  should  be  regarded  as  aui  Jniis, 
because,  under  the  facts,  plaintiff  was  of 
snfflcieat  years  and  discretioo  to  contract 
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with  defendaDt,  and  atisDme  tbe  risks  Inci- 
dent to  hia  empUiytnent.  (2)  That,  If 
plaintiff  was  of  aufflcient  age  and  experi- 
ence to  know  the  dangeru  of  hlH  employ- 
ment, then  the  Boroe  rule  would' govern 
his  etnployment  which  would  apply  to  an 
adult,  (a,  4)  That  If  plaintiff  knew,  or, 
by  the  use  of  ordinary  prudence,  inlf;ht 
have  known,  that  the  track  In  question 
was  not  covered  between  the  raila,  then 
he  could  not  recover  for  Buch  defect,  be- 
eanne  It  was  one  of  the  riaka  incident  to 
hlB  employment."  -(6)  That,  if  the  dan- 
gera  and  defects  In  the  tracks,  or  the  mat- 
ter of  the  coni  thereon,  wei-e  patent,  open, 
and  viMi'n'ft  to  one  u(  ordinary  prudence, 
then  ih^  pI.Tintiff  couid  not  recover,  be- 
CBUS""  nii'-b  dangtrii  were  rlakn  incident  to 
his  employment.  (7)  That  ptalntirf  could 
not  recover  If  ho  wna  himself  guilty  of 
(Contributory  nej<liRence,  because  «uch  was 
the  law  In  the  case,  and  was  not  i;iven  in 
tbe  main  charge.  (S)  That,  It  the  plain- 
tiff was  Injured  by  reason  of  the  nej^ll- 
gence  of  a  fellow  servant,  he  could  not 
recover."  Whether  the  rulings  of  the 
conrt  In  refusing  the  special  Instructions 
were  erroneoUH  or  not  depends  in  purt 
tipon  the  c<jrr9rtnesH3  and  fullness  of  the 
eharecs  whlcii  were  given,  and  Itr  part  ni>- 
on  tha  peculiar  Jnct"!  -yl  the  case.  It  Isln- 
Bl8te<l  that,  CQ  account  of  the  plaintilT 
being  19  years  old,  and  the  evidence  as  to 
blH  InteillKeuce  and  the  duration  of  his 
employraeut  in  the  particular  service  In 
which  he  was  Injured,  the  court  should 
have  treated  the  case  as  if  he  were  siii 
Jarla.  It  has  been  held  that  when  a  mi- 
nor attains  the  age  of  14  years  be  is  to  be 
conHldered,  as  to  the  qoestion  of  his  as- 
suming the  risks  of  a  dangerous  employ- 
ment, as  a  person  of  full  age,  until  the  con- 
trary is  made  to  appear  by  evidence.  Na- 
gle  V.  Railway,  «8  Pa.  St.  &5.  But  we 
think  the  great  welRht  of  authority  sup- 
ports a  different  rule,  and  that,  if  a  serv- 
ant ba  under  the  age  of  21  years,  and  has 
not  been  Instructed  by  the  master  aa  to 
the  dangers  of  bis  employment.  It  is  a 
question  for  the  jury  whether  he  has  ac- 
quired sofficlect  knowledge  of  the  dangers 
to  exempt  the  master  from  liability  in  vase 
of  injury.  In  the  first  place,  it  Is  the  duty 
of  the  master  to  infcrm  him,  not  only  that 
the  work  is  dangerous,  but  alao  as  to  the 
extent  of  the  danger,  and  how  to  avoid 
It.  If  that  be  done,  he  nsnumes  tbe  risk, 
and,  in  case  he  Is  Injured  by  reason  of 
the  risks  so  assumed,  he  cannot  recover. 
So,  also.  If  he  knows  not  only  of  the  dan- 
ger, bat  also  of  its  extent,  and  has  the 
capacity  to  appreciate  it,  he  then  assumes 
the  risk,  and  the  master  cannot  be  held 
liable.  It  Is  not  sottlclent  that  he  knows 
the  employment  Is  dnngernus,  but  hemuat 
also  be  aware  of  the  extent  of  the  danger, 
and  bave  tbe  discretion  to  understand  the 
risk.  b»'ore  he  can  be  held  to  have  as- 
anaie<1  It.  These  are  questions  of  fact  to 
be  determined  by  the  jury.  Coombs  v. 
Cordage  Co.,  102  Mass.  572;  Dowling  r. 
Allen,  74  Mo.  1 :  Hill  v.  Cost,  65  Ind.  45; 
Bihwanfier  v.  Ulrge.  33  Hun,  186.  The 
plaintiff  had  been  in  tlis  service  of  the  re- 
ceiver as  a  brnkeman  upon  the  company's 
yard  lor  about  three  months.  He  admit- 
ted that  he  knew  tbe  coal  cbute  was  "  a 
T.20s.w.no.l9— SS 


little  dangerous.*  bat  also  testtfled  he  did 
not  know  the  extent  of  the  danger,  and  he 
waa  11>  years  of  age.  There  was  evidence 
tending  to  show  that  be  was  guilty  of 
contributory  negligence.  The  questions, 
then,  were:  (1)  Did  he  baveHutiicient  ex- 
perlenre  and  discretion  to  know  the  ex- 
tent of  the  danger,  and  to  appreciate  the 
risk  he  was  charged  to  have  assuncedT 
(2)  Did  hia  own  neglect  contribute  to  the 
Injury?  The  charge  of  the  court  fully 
presented  both  questions,  and  carefully 
guarded  tbe  jury  from  falling  into  the  er- 
ror of  giving  the  plaintiff  a  judgment 
merely  by  reason  of  his  minority. 

Recurring,  then,  to  the  special  Instrne- 
tlons  which  were  requested  by  the  defend- 
ant, we  think  that  the  flrat  was  not  coN 
rect  as  a  proposition  of  law,  and  was 
therefore  propurly  refused ;  that  the  sec- 
ond was  substantially  given  in  the  general 
charge;  that  the  third,  fourth,  and  sixth 
were  not  proper  without  qualification; 
and  that  thelssne  presented  in  the  seventh 
was  submitted  in  the  general  instructions 
in  a  form  more  applicable  to  tlie  peculiar 
facts  ot  the  case.  ThHre  was  no  evidence 
tending  to  show  tbe  accident  waa  canned 
by  reason  of  the  failure  of  any  fellow  serv- 
ant of  the  plaintiff  to  perform  a  dnty 
wblcb  the  moater  could  have  devolved 
upon  a  servant  so  aa  to  relieve  himself 
from  liabliity  for  its  nonperformance. 
Tliereforo  the  court  did  not  ei-r  in  declin- 
ing to  charge  the  jury  as  requested  in  the 
eighth  special  luatructlon  requested  by  de- 
fendant. It  Is  also  complained.  In  effect, 
that  the  court  erred  In  that  part  of  tho 
charge  which  referred  to  the  plaintiff's 
immaturity  ot  Judgment,  Inexperience, 
and  want  of  intorniutlon,  because  tiiere 
was  no  evidence  to  show  the  existence  ot 
such  tacts.  The  plaintiff  testified  that  he 
was  not  informed  aa  to  the  dangers  of  the 
business,  and  it  was  not  dispntud  that  lie 
was  a  minor.  While  It  appears  tiiat  he 
had  served  the  receiver  as  brakenian  for 
three  months.  It  was  not  distinctly  shown 
that  he  ever  served  upon  the  coal  chute 
before  the  day  of  the  accident.  By  refer- 
ence to  the  cliarge  as  quoted  above,  It  will 
be  seen  that  the  court  submitted  the  ques- 
tion to  the  jury  to  determine  the  existence 
of  these  facta,  and  did  not  aasume  them. 
It  is  further  itiHisted  that  "tlie  court  erred 
In  inatructing  the  Jury,  under  the  facts  of 
the  case,  that  it  might  devolve  oiion  the 
defendant  or  Its  receiver  to  communicate 
to  plaintiff  the  perils  of  his  undertaking, 
becauHe  the  evidence  diaclosed  without 
Contradiction  that  plaintiff  knew  ot  all 
the  perils  and  dangers  of  his  employment, 
and  was  of  sutllclent  age  and  experience 
to  appreciate  the  same."  Tho  plnlntlB 
being  a  minor.  It  was  the  dnty  ot  the  re- 
ceiver, through  his  agents,  to  instruct  him 
as  to  the  dangersof  theemployment.  That 
was  the  primary  obligation.  Out  If  the 
plaintiff  at  the  time  of  his  employment 
knew  the  nature  and  extent  of  the  danger, 
and  his  judgment  was  sutUcIently  mature 
to  appreciate  the  risk,  or  if  subsequently 
bft  became  aware  of  tbe  tact  and  extent  ot 
the  danger,  and  had  tbe  discretion  to 
properly  weigh  his  liability  to  injury  from 
It,  the  receiver  became  absolved  from  the 
responsibility  arising  trom  tbe  tallare  to 
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(Cive  th«>  inRtructioD.  That  be  knew  that 
there  wan  sume  danger  ie  nut  dUpatecl; 
but  whether,  under  nil  the  facts,  hln  dlM- 
cretloii  wae  RufHclently  developed  at  the 
time  of  the  injury,  coDslderhiK  1)Ih  knowl- 
ed^e  and  experience,  to  appreciate  the  ex- 
tent of  the  risk,  was  nut  a  qnuation  ftt 
law,  but  a  qneatlon  of  fact,  which   wan 

f>ro|)erly  left  to  the  determination  of  the 
ur.v.  And  we  may  remark  Just  here  that 
the  discretion  of  a  minor  does  not  always 
keep  pace  with  his  intelllKence.  His  intel- 
lect may  be  cultivated  and  developed,  and 
yet  be  may  be  mure  lieed lens  than  one  of 
more  tender  years.  iSuch  is  the  difference 
among  men  that  the  same  may  be  said  uf 
adults,  Init  as  to  them  we  have  a  legal 
rule,  wlich  places  them  all  upon  the  same 
plane.  As  to  those  under  21  years  of  age 
we  have  no  rnle  of  law,  and  ns  to  them 
the  question  of  snfficlent  discretion  or  nut 
must,  witli  the  circumstances  of  the  case, 
be  left  to  the  deterralnatlou  of  the  Jury. 
As  the  result  of  his  injuries,  the  plalntiO 
suffei-ed  an  amputation  of  his  les  above 
the  ankle,  and  the  efHciency  and  strength 
of  his  rtKhtarm  were  probably  permanent- 
ly Impaired.  Under  such  circumstances, 
we  cannot  pay  that  tlie  damages  awarded 
by  the  jury  were  excessive.  We  Hud  no 
error  In  the  Judgment,  and  it  is  aifirmed. 


KwBBT  et  al.  Y.  Drsha.  Lumber  &  Pian- 
ino (k). 

(Supreme  Court  of  Arkanttut.    Nov.  28,  1893.) 

Complaint  — Motion  to  Make  Moke  Definite— 

Contract  to  be  Peufokmed  in  One  Teak. 

1.  Where  a  complaint  states  facts  suffi- 
cient to  show  a  cause  of  actiun,  an7  defect  in 
the  ninniier  of  staling  such  facts  rendering  the 
conipluint  vague  or  uncertain  may  be  reached 
by  motion  to  make  more  definite  and  certain, 
but  not  by  demurrer. 

2.  A  verbal  contract  by  defendant  to  place 
carR  on  Its  tracl(  at  plaiiitilTs'  mill,  for  their  use, 
until  such  time  ns  their  business  would  justify 
defunclunt  in  building  a  switch  at  the  mill,  and 
then  to  build  the  switch  and  place  cars  thereon, 
the  oliligation  to  continue  so  long  as  plaintiffs 
should  operate  a  mill  on  the  line  of  defendant's 
road,  being  a  contract  which  might  have  been 
completed  within  one  year,  and  there  being  no 
understanding  that  it  was  not  to  be  so  per- 
formed, though  its  duration  might  extend  fur- 
ther, is  not  within  the  statute  of  frauds.  Kail- 
way  V.  Whitley,  15  S.  W.  Rep.  4C5,  54  Ark. 
10»,  followed. 

App?al  from  circuit  court,  Deshacuunty ; 
Jou.N  .M.  Elliott,  .ludge. 

Action  by  Sweet  &  Trippe  against  the 
Pesha  Lunil)er  &  Planing  Company  to  re- 
cover damages  for  an  alleged  violation 
of  a  contract  by  dufendnn  t  to  furnish  pialn- 
tiffa  cars  at  their  mill  ou  which  to  ship 
lumber.  From  an  order  eustaiulng  de- 
fendant's demurrer  to  tbecoraplaint,  plain- 
tlffH  appeal.     Keversed. 

Piiidall  &  Rogers,  for  appellants.  Jamen 
Mnrpliy,  for  appellee. 

Hkmingway.J.  (Construing  the  complaint 
liberally, ns  the  Code  provides,  we  tlilnk  It 
may  be  said  to  state  facts  showing  that  a 
contract  was  made  and  broken  by  defend- 
ant, and  to  contain  an  allegation  that 
plaiutltli*  were  damaged   by  the  breach  In 


the  sum  of  910,000.  From  those  facts 
springs  a  right  of  action,  maintainable  ia 
the  circuit  court.  If  there  was  any  defect 
in  the  manner  of  stating  tbem,  renderiuR 
tlie  complaint  vague  or  uncertain,  it  could 
have  been  reached  by  motion  to  make 
mure  definite  and  certain,  but  not  by  de- 
murrer, liusliey  V.  Reynolds,  31  Ark.  657; 
Rush  V.  Cella,  52  Ark.  87H,  12  8.  W.  Rep. 
JUS.  It  Is  insisted  that  the  complaint  wae 
founded  upon  a  contract  that  was  not  to 
be  performed  within  one  year,  and  was, 
therefore,  void,  because  not  in  writing. 
Mansf.  Dig.  }  3871,  sabd.  G.  It  become* 
necessary  In  determining  this  question  to 
ascertain  what  the  contract,  as  set  oat  Id 
the  complaint.  Is.  Turning  to  the  com- 
plaint, we  find  that  the  allegatluna  are 
not  direct  ur  perspicuous,  and  can  well  ap- 
preciate the  difficulties  growlngout  of  this 
tact,  that  the  learned  Judge  below  encoun- 
tered In  his  efforts  to  pass  upon  the  de- 
murrer. But,  us  we  understand  the  com- 
plaint, the  contract  on  the  part  of  the  de- 
fendant was  that  It  would  piacecaraopoD 
ita  track  at  plaintiffs'  mill  for  their  ase  un- 
tllsnch  time  as  their  business  would  Jnatify 
defendant  in  building  a  switch  at  said 
mill,  and  that  It  would  then  build  the 
switch  and  p'ace  cars  up<m  it;  tlie  obliga- 
tion to  continue  so  long  as  plalntilTa 
should  operate  ii  mill  on  ttieline  of  defend- 
uui's  road  in  Arkansas  City.  The  proper 
construction  of  the  statute  relied  upon 
was  carefully  considered  liy  this  court  Id 
the  case  of  Railway  Co.  v.  Whitley, 54  Ark. 
IDt),  h'l  S.  W.  Rep.  4tia.  As  our  conclusions 
are  recorded  in  the  opinion  therein  deliv- 
ered, and  we  have  seen  no  reason  to 
ciinnge  or  modify  them.  It  Is  unnecessary 
to  again  enter  upon  an.v  review  of  the  au- 
thorities or  discussion  of  the  matter.  We 
are  unable  to  say,  upon  the  statement  of 
the  contract,  as  we  understand  It  to  be 
made  in  the  complaint,  tliat  It  "was  not 
to  be  performed"  in  one  year.  Its  diira- 
tlun  might  extend  further,  but  there  waa 
nothing  in  Its  terms  to  preclude  the  idea 
that  It  iklght  within  that  time  be  folly 
executed,  and  there  was  no  nnderatandins 
or  intention  that  It  "was  not  to  be  so  per- 
formed." The  obligation  coDtempiated 
immediate  sprvlce,  and  was  to  continue 
so  long  as  plulntlfrs  operated  a  mill  io 
Arkansas  City  on  the  line  of  defendant's 
road,  and  upon  that  event  to  terioiuate. 
It  was  entirely  possible  that  within  one 
year  the  pialntlffrt  would  cease  to  oper- 
ate It,  and.  In  that  event,  the  contract 
could  have  been  completed  within  the  year. 
Reverse  and  remand,  with  directions  to 
overrule  the  demurrer. 


Apprrson  ▼.  Farrblu 
(Supreme  Court  of  Arkansas.    Nov.  86,  1803.) 
MsonANic's  Lien— Prioritt  over  Mortoaob. 
Under  Mansf.  Dig.  {  4402,  providing  for 
%  lien  for  work  on  any  building  or  other  im- 
provemeut  on  land  under  contract  with  the  own- 
er of  the  building  and  the  land  on  which  it  is 
situated,  and  section  440S,  providing  that  such 
liens  shall  be  preferred  to  all  other  liens  and  in- 
cumbrances attached  to  such  building  and  land 
subsequent  to  the  commencement  of  the  build- 
ing, a  lieu  for  work  done  as  a  mechanic  on  a 
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bufiillnjr  was  anperior  to  the  lien  of  a  mortKam 
on  the  |iro|M!rt7,  tpven  and  recorded  Itefore  the 
work  wua  lj<!i.'<in.  but  after  the  building  had 
been  commenced. 

Appeal  from  circuit  coart,  Palaskl  coun- 
ty:  BuBKitT  J.  Sea,  JuUko. 

Artioi*  UD  a  mechanic's  lien  by  J.  M. 
Farreli  aRalodt  8.  M.  Apper<iuD,  adminis- 
trator, etc.,  ul  JameH  R.  Alilier,  deceased. 
From  a  Judgroent  lor  plaintiO.  defeodaat 
appeals.    Atttrmed. 

E.  W.  Kimball,  for  appellant.  Auteu  A 
Jioas,  lor  appellee. 

HuonKB,  J.  This  ia  an  appeal  from  a 
Jadsment  buIdinK  tiiat  ttie  lien  ot  the  ap- 
pellee for  an  amount  due  bini  for  work 
done  by  Iiira  as  a  meclianic  is  superior  to 
the  'ien  of  a  raortKage  in  favor  of  api>el- 
lant's  intestate,  Klren  and  recorded,  and 
conveying  the  buildinx upon  wliicb  tlienp- 
peJIee  did  tlie  work,  and  the  lot  upon 
wbicli  It  was  situoted.  The  mortsage 
was  recorded  before  tbe  work  was  com- 
menced lor  wliicti  the  uppullee  claims  a 
lien,  but  after  tbe  bulldiuR  was  commenced. 
Tbe  case  was  tried  liy  the  court  upon  the 
lollowinit  agreed  statement  ol  facts:  Tlie 
facts  are  that  the  Elite  Company  com- 
menced about  June  1, 18(K).  tbu  erection  ol 
a  mill  inArgenta:  that  the  appellee  per- 
lormed  work  on  this  mill  till  about  Octo- 
ber 1, 18!)0,  f<ir  nil  of  which  he  was  fully 
paid  by  the  Elite  Lumber  Company;  that 
about  October  1, 181)0,  he  left  uff  work  on 
the  mliUand  ieftthestute,  and  went  north, 
to  put  up  some  other  mill,  and  returned 
aliout  January  1,  IKOl,  and  worked  more 
or  less  on  this  mill  until  about  the  19tb  ol 
February,  IK91,  his  wages  araountlug  to 
eonie$7U:  that  the  Elite  Company  then 
failed,  and  did  nut  pay  these  last-e.irned 
wages,  for  which  Furrell  now  claims  this 
lien;  that  the  Elite  Luml)er  Company,  on 
the  12th  day  of  July,  1890,  gare  Miller  a 
mortgage  iin  this  mill  property  to  secure 
the  payment  of  95,0«M),  borrowed  by  the 
company  of  Miller,  which  mortgage  was 
duly  recorded  on  the  Uth  day  of  July,  18'JO, 
and  still  subsists.  AU  the  work  for  which 
a  lien  is  claimed  was  done  nearly  six  months 
alter  the  mortgage  was  recorded.  Section 
4402  of  ManeflelO's  Digest  provides  that 
'every  niechaulc,  builder,  artisan,  work- 
man, laborer,  or  other  peraon  who  shall 
do  or  perform  any  work  or  labor  upon, or 
furnish  any  muterlHl.  machinery,  or  tix- 
tures  for,  any  building,  erection,  or  other 
improvement  upon  land,"  etc.,  under  or 
by  virtue  of  any  contract,  express  or  Im- 
plied, with  the  owuer  or  proprietor  there- 
of, etc.,  'shall  huve  lor  his  wurk  or  labor 
done, "  etc., 'alien  upon  such  building,  erec- 
tion, or  other  Improvement,'  etc., 'and 
upon  the  land  belongin;;  to  such  owner 
or  proprietor,  on  which  the  same  is  sltiint- 
ed.  to  secure  the  payment  of  such  work  or 
labor  done,"  etc.  Mansf.  Dig.  §  4408, 
reads:  'Liens  under  this  act  shall  be  pre- 
ferred to  all  other  liens  and  incural)rances 
attached  to  or  upon  such  bulitling,  erec- 
tion, or  other  improvement,  and  to  the 
laud  on  which  tlie  same  is  situated,  made 
flubsequent  to  the  commencement  of  such 
building, erection, or  other  Improvement." 
This  Hectlon  is  the  same  as  section  7  of  the 
act  ot  1873,  tbe  twentieth  section  ol  which 


repeals  all  acts  or  parts  of  acta  In  conflict 
with  it.  Section  44U8,  being  the  latest  ex- 
pression of  the  legislative  intent  upon  the 
subject,  and  being  apparently  in  Irrecon- 
cilable conflict  with  section  44!0- taken  from 
the  act  of  lS4it,  mnst  prevail.  Section  4410 
gave  the  laborer  or  mechanic  a  lien  from 
tiie  time  his  work  was  commenced,  and 
not  from  the  time  the  building  was  com- 
menced. For  cases  construing  similar 
statutes,  see  Insurance  Co.  v.  Pringle,  3 
Serg.  ft  R.  138:  Nellson  v.  Bail  way  Co.,  44 
Iowa,  72;  Davis  v.  Itilsland,  18  Wail.  069. 
Let  tbe  Judgment  be  atbrmed. 


Kt.  Loins,  I.  M.  ft  8.  Bt.  CO.  t.  Yardob- 
onoa. 

(Sttpreme  Court  of  ArkansoM.    Nov.  IB,  1893.) 
Limitation  of  Aotioxs— Rdnxixo  or  thb  Btat- 

DTB — OVBRFLOWINO  LaXOS— OPINIOX   EVIOEMOB 

— Damages. 

1.  Where  crops  are  overfloTved  by  reason 
of  a  railway  embankment,  if  tbe  nature  of  the 
embankment  was  such  that  the  iujury  com- 
plained of  was  uncertain  and  contingent,  such 
as  mifcht  never  happen,  the  damaee  was  not 
originai,  in  the  sense  that  it  necenuirily  resulted 
from  the  erection  of  the  embankment,  and  con- 
sequently the  statute  of  iimkatioDs  did  not  be- 
jriu  to  run  until  the  crops  were  destroyed.  Rail- 
way Co.  V.  Bies*,  12  S.  W.  Rep.  331,  62  Ark. 
240,  followed. 

2.  Tbe  opinion  of  a  nonexpert  witness  that 
the  overflow  was  cansed  by  the  embankment  on 
which  defendant's  track  was  laid  was  not  ad- 
niisHible,  since  it  api>eared  that  nil  tbe  facts  on 
which  hiB  opiuion  wus  based,  widch  he  had  ob- 
served in  regard  to  tbe  action  of  the  water  be- 
fore and  after  the  construction  of  tiie  embank- 
ment, could  have  been  perfectly  described  to  the 
jury. 

3.  The  damages  recoverable  In  sncb  case 
are  the  actual  value  of  tbe  cropo  destroyeil,  with 
interest  thereon  from  the  date  of  tbe  injury,  but 
in  estimating  such  value  tbe  jury  should  con- 
sider the  chance  of  the  crops  for  t>ecnrolng  more 
valuable:  and  since  there  was  evidence  that 
though  the  water  wliicli  dnstroypd  the  crops  wn< 
backed   on    them    from    the   embankment,    and 

ftnssed  over  tliera  into  the  river,  yet  a  few  days 
ater  the  river  was  out  of  itn  banks,  so  that  the 
destniction  of  the  crops  by  the  general  overflow 
was  impending,  if  not  inevitable,  at  the  time 
the  water  was  bnekeil  on  thein,  it  was  error  for 
tbe  jury  in  assossirig  damages  to  volue  the 
crops  as  if  they  might  have  matured  but  for  the 
wrong  ascribed  to  the  railway. 

Appeal  Irom  circuit  court,  Nevada  coun- 
ty: Ciuiii.KR  E.  MiTciiKL.  Judge. 

Action  by  \V.  E.  Yarborough  against 
the  St.  Louis,  Iron  Muuntnin  &  Southern 
Railway  Company  to  recover  dniuuges  to 
pluintifl's  crops  resultiug  troni  an  over- 
flow of  his  land,  which  overflow,  it  was 
alleged,  was  caused  b.v  an  embankment 
erected  and  maintained  by  defendant. 
Fnim  a  Judgment  for  pialutifl,  defendant 
appeals.     Reversed. 

Doil){e  &  JolitisDn,  lor  appellant.  Scott 
<S  Jones,  for  appellee. 

Ma.vsfiri.u,  J.  1.  The  damage  which 
the  plaintiff  sued  to  recover  was  not  origi- 
nal, in  the  sense  that  It  resulted  necessari- 
ly from  tbe  erection  of  the  railway  em- 
bankment. But  after  that  structure  was 
coinpletetl  tbe  injury  complained  ol  was 
•till   entirely  uncertain    and   contingent. 
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end  Bnc'h  as  miKht  neTer  happen.  In  tbis 
nwpect  the  cane  is  Bimilar  to  Railway  Cu. 
V.  BiBKS.  52  Ark.  «().  12  S.  W.  Rep.  331. 
and  accordinK  to  the  rule  there  laid  down 
the  statute  of  limitations  did  not  begin  to 
run  until  the  crops  were  destroyed.  Troy 
T.  Railroad  Co.,  23  N.  H.  83.  The  defend- 
ant's tenth  Instractlon  was  not  therefore 
Rpplicahleto  the  facts,  and  the  court  was 
risht  in  refusInK  to  give  It. 

3.  The  opinion  of  Royston  Nash,  admit- 
ted In  evidence  against  the  objection  of  the 
-defendant,  does  not  appear  to  us  to  taH 
within  any  of  the  exceptions  to  the  gener- 
al rule  requiring  witueiwes  to  state  facts. 
.  and  excludInK  their  mere  opinions.  It  is 
not  claimed  thnt  Nash  pcssesHed  any  sci- 
eatiflc  knowledge  on  the  subject  as  to 
which  hlH  opinion  was  given,  and  he  did 
not  tesliry  as  an  expert.  As  a  nonexpert, 
in  order  to  make  his  opinion  competent, 
it  was  essential,  not  only  that  it  should 
relate  to  a  matter  with  which  he  was  spe- 
cially acquainted,  but  the  subject-matter 
muKt  have  been  such  as  could  not  be  oth- 
erwiHe  Hultlclently  described;  for  if  it  was 
practicable  for  liiiu  to  dctuil  to  tnejury 
the  facts  within  his  knowledge  as  fully 
and  perfectly  us  he  hod  oliserved  them, 
then  the  Jury  should  have  been  left  tree  to 
draw  their  own  conclusion,  and  bis  opin- 
ion was  Inadmissible.  1  Whnrt.  £v.  { 
512;  1  Greeni.  Ev.  p.  53.5,  §  4-10,  note  a; 
Bennett  v.  Meelian,  8:^  Ind.  5K(t;  Com.  v. 
Htortivant,  117  Mass.  122;  Fort  v.  State, 
62  Ark.  ISO.  11  S.  W.  Uep.  959;  1  Bish. 
Crim.  PrncSinS;  Drovi-n  v.  State.  55  Ark. 
50!).  18  S.  W.  Hep.  10.51 ;  Railway  Co.  v. 
Bruce,  55  Ark.  70, 17  S.  \V.  Hep.  3(!8;  Rail- 
road Co.  V.  Sbtiltz.  43  Ohio  St.  270.  1  N.  E. 
Rep.  324,  and  cases  cited;  Frnser  v.  Tap- 
per, 20  Vt.  409;  Crane  v.  NorthHeld,  33  Vt. 
124.  The  case  of  RBllwny  Co.  v.  Locker, 
(Tex.  Sup.)  14  S.  W.  Rep.  Oil.  cited  to  sup- 
port the  admission  of  the  opinion  in  ques- 
tion, follows  a  rullne  of  the  name  court  in 
Rail  way  Co.  ▼.  Klaus,  04  Tex.  2U4.  And 
the  declHton  In  the  latter  case  a[iDeara  to 
rest  nihlnly  on  the  authority  of  Porter  v. 
Mauufncturiug  Co.,  17  Conn.  240.  In  tite 
Connecticut  case  It  was  held  that  the 
opinion  of  a  nonexpert  as  to  the  sutllclen- 
cy  of  n  dam  to  witliHtand  the  pretMure  of 
the  waters  of  a  certain  stream  was  prop- 
erly received,  In  connection  with  the  facts 
on  which  it  was  based.  The  court  did 
not,  however,  uphold  the  competency  of 
the  opinion  on  the  ground,  merely,  that 
the  witness  hud  enjoyed  special  oppor- 
tunities for  observing  the  dam  and  the 
stream  across  which  it  was  erected;  but 
It  was  announced,  as  an  additional  reason 
for  the  decl.slon,  that  the  facts  on  which 
the  witness'  opinion  was  founded  could 
not  be  definitely  stated  to  the  jury.  And 
we  find  nothing  in  the  opinions  of  the  su- 
preme court  ol  Texas,  in  the  cases  referred 
to,  which  Indicates  that  the  facts  In  those 
cases  were  not  also  regarded  as  of  such 
nature  that  they  could  not  be  reproduced 
before  the  jury  precisely  as  they  appeared 
to  the  wllueHses.  Nash  had  resided  on 
Red  river  for  many  years,  and  his  observa- 
tion of  its  overflows  whs  probably  such  as 
to  ranke  any  opinion  thus  formed  admissi- 
ble U  the  facta  observed  could  not  them- 
selves be  perfectly  described.    Bnt  we  do 


not  see  from  the  record  that  sneh  descrip- 
tion wail  Impracticable.  Havin:*;  stated 
that  since  the  building  of  the  railroad  the 
overflows  have  been  more  frequent  and 
higher  than  they  were  prevlons  to  the 
rond's  construction,  he  was  asked  to  state 
the  cause  of  this  difference,  and  answered 
that  it  was  caused,  in  his  judgment,  by 
the  embankment  on  which  the  track  of 
the  road  is  laid.  This  was  the  opinion  ob- 
jected to,  and.  as  it  appears  In  the  record. 
It  would  seem  to  be  founded  alone  on  the 
increased  frequency  and  depth  of  the  over- 
flow. It  Is  clear  that  these  two  fncta 
coold  have  been  placed  beiore  the  jury 
without  the  least  difficulty.  It  was  only 
necessary  to  mention  them.  The  witness, 
however,  in  the  course  of  his  further  testi- 
mony, stated  some  additional  facts  which 
it  Is  fair  to  presume  were  not  without  in- 
fluence In  forming  his  opinion.  The  more 
important  of  the  facts  thus  snbtieqaeotly 
stated  were  that  before  the  mud  was 
built  the  plaintiff's  lands  were  overflowed 
from  the  front,  or  towards  the  river,  and 
that  now  they  are  first  covered  with  wa- 
ters coming  from  the  rear  in  the  direction 
of  the  rnilroad;  that  since  the  construc- 
tion of  the  road  the  current  of  the  water 
above  It  Is  not  so  swift  as  formerly ;  and 
that,  during  the  overflow  which  destroyed 
the  crops,  the  water  was  four  or  five  feet 
higher  on  the  north  side  of  the  road  than 
It  was  on  the  sontb  side.  These  addition- 
al facts  could  also  he  detailed  in  such  man- 
ner as  to  enable  the  jury  to  understand 
their  force  and  bearing  aa  fully  as  the 
witness  did;  and  they  did  not  cure  the 
previous  error  of  admitting  hi!i  opinion. 
Railroad  Co.  v.  Shultz.  43  Ohio  St.  270.  1 
N.  E.  Rep.  324;  Eraser  v.  Tupper,  20  Vt. 
409. 

3.  The  court's  charge  properly  limited 
the  damages  recoverable  by  the  plaintiff 
to  the  actual  valueof  the  crops  destroyed, 
with  interest  thereon  from  the  date  of  the 
injury,  at  the  rate  of  6  per  cent.  i)er  an- 
num. Bvrne  v.  Railway  Co.,  38  Minn.  213. 
36  N.  W.  Rep.  SHO;  Folsom  v.  Log-Driviug 
Co..  41  Wis.  602;  Lomineland  v.  Railway 
Co..  85  Minn.  412.  29  N.  W.  Rep.  119;  Kail- 
way  Co.  V.  Smith.  78  Tex.  1, 11  S.  W.  Rep. 
123.  But  under  the  clrcnmstanece  of  the 
case  a  wrong  standard  of  value  was  giv- 
en to  the  Jury  by  permitting  the  plalntitt 
to  prove  the  average  yield  of  bis  lands, 
and  the  market  value  of  similar  crops 
sold,  after  their  maturity,  the  year  his 
crops  were  planted.  SSedg.  Dam.  §037. 
The  extent  of  his  loss  Is  to  he  measured 
by  the  value  of  the  crjips  in  the  condition 
they  were  in  at  the  time  of  their  destruc- 
tion. Richardson  v.  Northrup,  66  Barb. 
85.  And  the  method  proper  tobeobserved 
In  ascertaining  their  value  at  that  time  can- 
not be  better  stated  than  by  quoting  the 
language  used  by  Mr.  Sutherland  in  treat- 
ing of  the  measure  of  damages  applicable 
to  the  class  of  cases  to  which  this  belongs: 
•The  jury,"  he  says,  "may  estimate,  with 
the  aid  of  testimony,  the  valae  of  the  crop 
ot  the  time  of  Its  destruction,  in  view  of 
all  the  cironmstances  existing  at  that 
time,  as  well  as  at  any  time  before  the 
trial,  favoring  or  rendering  doubtful  the 
conclusion  that  it  would  attain  to  a  more 
valuable  condition,  and  all  the  batards  and 
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cxpenaiis  fnetdent  to  tbe  proeera  of  aap- 
pooeii  in-uwtb  or  appeciatlnn."  1  Sutl). 
nam.  1U4  The  principle  of  ttae  text  quot- 
ed iB  <>xeniplifie(l  by  thocase  of  Paraona  ▼. 
Pettlngell,  11  Alien,  607.  That  was  an  ae- 
tloL  to  recover  damaffea  tor  the  deatroo- 
tior  of  tlie  piaictiB'a  bouae  and  tumiture, 
destroyed  for  tbe  purpose  of  ataylng  a 
conflaKi'atloo;  and  tt  waa  bel<1  that,  in 
etitimattog  the  damagea  auatained,  the 
]nry  ebonid  consider  the  altoation  of  the 
property  and  thechanceof  its  being  saved, 
altboogb  it  waa  not  oo  Are,  and  abould 
determine  ita  value  with  reference  to  tl>e 
peril  to  which  it  was  exposed.  And  so, 
in  tbl«  ca8<«,  we  tbinli  a  just  valuation  of 
tbe  plaintiff's  crops  cannot  be  made  with- 
out considering  tbeir  condition  and  the 
rireamataooes  in  which  they  were  placed. 
Tliey  consisted  of  corn  and  cotton  at  auch 
a  stage  in  tbeir  growth  that  the  cotton 
conid  have  bad  only  a  prospective  value, 
and  the  corn  no  other  value  unless  It  could 
have  been  used  as  fodder.  Tbe  water 
which  destroyed  them  was,  as  the  piain- 
titf  testified,  backed  onto  his  lands  fr«ini 
the  rear,  and  passed  over  them  Into  the 
river.  Bat  tlie  evidence  shows  that  tbe 
overflow  became  general,  and  that  a  few 
days  after  tlie  loss  of  the  crops  the  river 
was  out  of  its  banlcs  in  front  of  the  plain- 
tlB's  farm,  and  covered  it  with  water 
flowing  directly  to  it.  It  thus  appears 
that  tbe  destruction  of  tbe  crops  by  the 
general  overflow  was  impending,  it  not  in- 
evitahle,  at  the  time  the  water  whs 
bariied  upon  them.  And  yet  it  is  evident 
from  the  damages  asssHsed  that  the  Jury 
have  valued  the  crops  as  if  they  might 
have  matured  but  tor  tlie  wrong  ascribed 
to  the  railway.  We  think  the  proof  did 
not  warrant  an  assessment  so  large,  and 
that  tbe  court  erred  in  refusing  to  set 
aside  the  verdict.  The  Judgment  will  be 
reversed,  and  tbe  cause  remanded  tor  a 
new  trial. 


Sandkbs  v.  Sandrrs  et  ai. 
(Supreme  Court  of  Arlauuias.    Nov.  18, 18S8.) 

EXEXPTIOXS— JUnOMEXT  FOK  UoysTS  CoXTBBTSn 
BY  ATTOKSET. 

Where  an  attorney  becomes  sorety  on 
his  client's  bond  to  relieve  his  client's  money 
from  Eiirnishment,  and,  receivinK  the  money  to 
hold  till  the  suit  la  decided,  converts  the  same, 
his  iiomestead  cannot  be  subjected  to  a  jude- 
meat  therefor  under  Const,  art.  9,  8  3,  provid- 
Idk  that  tbe  homestead  of  a  married  man  shall 
not  i>e  subject  to  tbe  lien  of  unj  Judgment  ex- 
cept such  as  mny  be  rendered,  amonR  others, 
against  "attorneys  for  moneys  collected  by  them 
and  other  trustees  of  an  express  trust  for  mon- 
eys due  from  them  In  their  fiduciary  cnpncity," 
siDce  receivlDg  money  to  indemnify  himself  as 
•urety  ^as  outside  of  his  duties  as  an  attorney; 
nor  coold  he  have  received  it  as  "trustee  of  an 
express  trust,"  since  the  words  quoted  refer  to 
persons  who  hold  money  exclusively  for  the 
benefit  of  others,  while  the  attorney  was  hold- 
ing it  largely  for  his  own  protection  as  snre^ 
on  the  bond. 

Appeal  from  White  chancery  court; 
DAVin  W.  Ca&koll,  Cbuncellor. 

Action  in  chancery  by  T.  N.  Sanders 
against  Mary  A.  Sanders  and  others  to 
sabiect  tbe  biomestead  of  the  deceased  hna-  | 


band  of  Mary  A.  Bandera  to  sale  to  pay 
his  debt.  From  a  decree  holding  tbe 
homestead  exempt  from  sale,  plaintiff  ap- 
peals,   AfSrmed. 

W.  R.  Coodjraaa  SauilersJk  WatklaB,U>r 
appellant.    J.  W.  tiouae,  for  appellees. 

Battlr,  J.  Appellant  brought  thia  ao- 
tion  in  the  White  circuit  court,  la  cbaa- 
cery,  to  subject  the  homestead  of  Albert 
P.  Sanders,  deceased,  to  sale  to  pay  a 
claim  which  be  holds  against  tbe  estate 
of  the  deceased.  At  tbe  time  Albert  P. 
died,  he  left  a  widow  and  a  minor  child 
dur:iving  bim.  This  suit  was  brought 
while  the  widow  remained  unmarried  and 
the  cblUI  a  minor. 

The  claim  sued  on,  as  we  find  from  tbe 
evidence,  origlnate<l  as  follows:  In  Jnnn- 
nry,  1SM2,  T.  N.  Sanders,  the  appellant, 
owned  a  small  stock  of  hardware  and 
tinner's  tools,  which  were  insured  for  his 
benefit  by  the  FireAssocialionof  Phlladel- 
ubia,  to  the  extent  ot  ysou,  against  fire. 
In  February  following,  tbe  entire  stock 
was  burned.  Tbe  loss  was  adjusted  at 
»500.  Betore  it  waa  paid.  Witter,  Lang- 
staff  &  Co.,  who  were  creditors  of  T.  N. 
Sanders,  brought  an  action  against  bim, 
sued  out  an  order  ot  attachment,  and 
caused  the  Fire  Association  to  be  sum- 
moned as  a  garnishee. 

Albert  P.  and  Joseph  W.  House  were  then 
attorneys  at  law,  aud  associated  as  part- 
ners under  the  firm  name  of  House  &  San- 
ders. T.  N.  Sanders  employed  them  in  bis 
suit.  Tbe  Fire  Association  paid  the  $.')00 
to  the  sheriff,  who  held  tbe  order  ot  at- 
tachment. To  relieve  the  money  from  the 
attachment  and  garnishment.  T.  N.  San- 
ders caused  House  and  Sanders  in  their 
individual  capacity  to  execute  a  bond  to 
tbe  sheriff,  conditioned  that,  it  the  attach- 
ment was  sustained,  the  f-VX)  would  be 
forthcoming  and  subject  to  tbe  order  ot 
the  court.  The  bond  was  executed  upon 
tbe  condition  and  with  the  understand- 
ing and  agreement  that  House  and  San- 
ders should  hold  the  money  until  thesult  by 
the  creditor  was  decided.  In  pursuance 
ot  this  agreement  a  ebectk  for  the  $5ii0  was 
delivered  to  Albert  P.,  and  he  collected  It, 
and  used  the  money.  Appellant  made  out 
a  claim  against  his  estate  tor  the  money 
and  presented  it  to  bis  adminlstratur,  and 
a  part  of  tt  was  allowed  by  tbe  adminis- 
trator aud  the  probate  court. 

Was  tlie  bomestcud  of  the  deceased  sub- 
ject to  sale  to  satiKiy  the  debt  contracted 
by  tbe  convereion  of  tbe  money?  Appel- 
lant contends  that  it  was  a  debt  for  moU' 
eys  collected  and  used  by  an  attqrney, 
and  that  the  homestead,  under  section  S 
of  article  9  of  the  constitution,  was  suti- 
Ject  to  sale  under  executions  or  other 
process  which  could  have  been  issued  in 
the  liretlme  of  the  deceased,  on  a  Judgment 
tor  the  same.  The  section  referred  tu  is  as 
follows:  "The  homestead  of  any  resident 
of  this  state,  who  is  married  or  tbe  bead 
of  a  family,  shall  not  be  subject  to  the  Hen 
of  any  judgment  or  decree  of  any  court, 
or  to  sale  under  execution,  or  other  pro- 
cess thereon,  except  such  as  may  be  len- 
dered  for  the  purchase  money,  or  for  sp»> 
elflc  liens,  laborers'  or  mechanics'  liens 
for  Improving  the  same,  or  tor  taxes,  or 
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nsoliifit  execaton.  administrators,  guard- 
iu lis,  receivers,  attorneys  for  muneys  col- 
lected by  them,  and  other  trustees  of  an 
express  trust,  for  moneys  due  from  them 
in  their  fiduciary  capacity." 

Questions  similar  to  the  one  presented 
for  uur  decision  in  this  case  have  been  de- 
cided by  courts  under  the  l)anlcrupt  actsuf 
the  United  States.  The  bankrupt  net  en- 
acted by  conKresa  in  1841  provided  that  all 
persons  whatsoever  rosldinK  In  any  state, 
territory,  or  district  of  the  United  States, 
owing  debts  which  shall  not  have  been 
"created  In  consequence  of  a  defalcation 
lis  a  public  officer, or  as  executor,  ailmiuis- 
tratiir,  guanlian,  or  trustee,  or  while  act- 
ing in  any  r»ther  tiduciary  capacity, "shtill, 
on  a  compliance  with  the  requisites  of  the 
bankrupt  law,  be  entitled  to  a  discharge 
onder  It;  aud  further  declared,  among 
other  things,  that  no  person  should  be 
entttled  to  M discharge  who  should  "apply 
trust  funds  to  his  own  use. "  In  the  case 
of  Chapman  v.  Forsyth,  2  How.  :!02,  these 
clauses  were  construed  by  the  supreme 
court  of  the  United  States.  "The  case 
wan  an  action  of  assinnpsU  for  the  pro- 
ceeds Qf  UiO  bales  of  cotton  shipiied  to  and 
sold  by  the  defendants  ns  brokers  or  fac- 
tors of  the  plaintiff.  One  of  the  defend- 
ants pleaded  a  discharge  in  bankruptcy." 
Mr.  Justice  .McLra.v,  speaking  for  the 
court,  said:  "If  the  act  embrace  such  a 
deht.it  will  be  difficult  to  ilmit  its  applica- 
tion. It  must  include  ail  debts  arising 
from  agencies,  and,  indeed,  all  cases  where 
the  law  ImplleB  an  obligation  from  the 
trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts 
on  which  the  law  could  operate.  In  al- 
most all  the  commercial  transactions  of 
the  country,  confidence  is  reposed  in  the 
punctuality  and  integrity  of  the  debtor, 
and  the  violation  of  these  is,  in  a  commer- 
cial sense,  a  disregard  of  a  trust.  But 
tliiH  is  not  the  relation  spoken  of  In  the 
flrst  section  of  the  act.  The  cases  enu- 
mer«te<i, 'the  defalcation  of  a  public  offi- 
cer,' 'executor,'  'administrator,'  'guard- 
tun,'  or  '  trustee,'  are  nut  cases  of  lmpl!ed, 
hut  special,  trusts,  and  '  the  other  fiducia- 
ry capacity'  mentioned  must  mean  the 
same  class  of  trusts.  The  act  speaks  of 
technical  trusts,  and  not  those  which  the 
law  implies  from  the  contract.  A  factor 
Is  not,  therefore,  within  the  act.  This 
view  is  strengthened,  and.  Indeed,  made 
coni'luslve.  by  the  provision  of  the  fourth 
section,  wbicli  declares  that  no  'merchant, 
broker,  factor,  banker,  underwriter,  or 
marine  Insurer' shall  be  entitled  to  a  dis- 
charge, 'who  has  not  kept  proper  books 
of  accounts.'  In  answer  to  the  second 
question,  then,  we  say  that  a  factor  who 
owes  Ills  principal  money  received  on  the 
sale  of  his  goods  Is  not  a  fiduciary  debtor 
within  the  meaning  of  the  act. " 

In  Hennequln  v.  Hewa,  111  U.  S.  676,  4 
Sup.  Ct.  Rep.  676.  the  question  decided 
was  "whether  a  discharge  in  bankruptcy 
ander  the  act  of  18137 opcrntes  tu  dlHcharge 
the  bankrupt  from  a  debt  or  obligation 
which  arises  from  his  appropriating  tu  his 
own  use  collateral  securities  deposited 
with  liim  as  security  for  the  payment  of 
money  or  the  performance  of  a  duty,  and 
liiB  tailare  or  refusal  to  return  the  same 


after  tlie  money  has  been  paid  or  the  doty 
performed ;  or  whether  a  debt  or  obliga- 
tion thus  incurred  is  within  the  meaning 
of  the  thirty-third    section   of   said   act. 

•  •  •  which  declares  that  no  debt  cre- 
ated by  the  fraud  or  embezzlement  of  the 
hankrnpt,  or  by  his  defalcation  as  a  pub- 
lic officer,  or  while  acting  in  any  fiduciary 
character  shall  be  discharged  under  tbis 
act."  Mr..]ustice  Braplkv. after  a  review 
of  theauthorities, in  delivering  theoplnion 
3f  the  court,  said :  "The  present  case  Is 
not  precisely  like  either  that  of  Chapman 
V.  Forsyth,  or  Neal  v.  Clark,  95  U.  S.  704, 
but  It  Is  i-ery  difficult  tu  distinguish  it,  in 
principle,  from  the  cases  of  commlBsion 
mercliantM  aud  factors  falling  to  account 
for  the  proceeds  of  propert.v  committed  to 
them  for  sale.  There  la  no  more — thero 
Is  not  so  much^^t  the  character  of  trua- 
tee  In  one  who  holds  collateral  securities 
for  a  del>t  ns  in  one  who  receives  money 
from  the  sale  of  his  principal's  property, — 
money  which  belongs  to  his  principal 
al<ine,  and  not  to  blin,  and  which  It  Is  his 
duty  tu  turn  over  to  his  principal  without 
delay.  The  creditor  who  holds  a  collateral 
holds  it  tor  bis  own  benefit  nndercontrnct. 
He  Is  in  no  sense  a  trustee.  His  contract 
binds  him  to  return  It  when  its  purpose  as 
security  is  fulfilled.  Itut  If  he  falls  to  du 
BO,  It  Is  only  a  breach  of  contract,  and  not 
a  breach  of  trust.  A  mortgagee  In  pos- 
Be.sslon  is  bound  by  contract.  Implied,  If  not 
expressed,  to  deliver  up  possession  of  the 
morteaRed  premises  when  his  debt  is  sat- 
isfied ;  but  be  is  not  regarded  as  gulity  of 
a  breach  of  trust  if  he -neglects  or  refuses 
to  do  so,  but  only  of  a  breach  of  contract. 

*  *  *  It  Is  no  doubt  true,  ob  snUI  In 
Chapman  v.  Forsyth,  that  a  construction 
of  the  escei>tInKClauses  which  Would  make 
them  include  debts  arising  from  agencies 
and  the  like  would  leave  but  few  debts  on 
which  tlie  law  could  operate.  At  all 
events,  we  think  that  the  previonn  dect- 
eions  of  this  court,  and  of  the  state  courts 
In  the  same  dir^rctlon,  accord  with  the 
true  spirit  and  meaning  of  the  act  of  con- 
gress, and  with  the  ueoessities  uf  our  busi- 
ness conditions  and  arrangements." 

We  think  that  theclauseof  the  constitu- 
tion of  this  state  which  we  have  under 
consideration  should  be  construed  in  a 
similar  manner.  The  policy  of  the  bank- 
ru[it  acts  of  congress  and  the  constitution 
of  1874  are  alike.  Debts  "created  In  conHe- 
quence  uf  a  defalcnttun  as  a  public  uttlcer, 
or  as  executor,  ndmiiilstratur,  guardian, 
or  trustee,  or  while  acting  in  any  other 
fldociary  capacity,"  were  not  inclnded  In 
those  from  which  a  bankrupt  was  dis- 
charged.  The  homestead  is  not,  under  the 
constl  tution  of  1874,  exem  p  t  f  rom  sale  under 
execution  or  other  process  Issued  on  Judg- 
ments rendered  "  against  execnturs,  ad  niin- 
Istrators,  guardians,  receivers,  attorneys 
for  moneys  collected  b.v  them,  aud  other 
trustees  of  an  express  trust,  fur  moneys  due 
from  thpin  in  thulrliduciory  capacity.  "  Tlie 
cases  enumerated  in  each  a  re  cases  of  special 
trusts.  The  persuns expressly  designated 
as  not  coming  within  the  homestead  ex- 
emption of  the  constitution  of  1874  are  per- 
sons who  bold  moneys  exclusively  tor  the 
benefit  of  others,  and  the  relations  be- 
tween  whom  and  tbuBe  for  whom  they 
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hold  money  are  purely  ot  cunfldence  and 
trout;  and  the  "other  trustees  »( an  «s- 
prran  truHt"  mentioned  iTiOst  mean  the 
Barae  clasH  of  trosteea.  The  debts  ex- 
crpteil  are  those  contracted  by  them  tor 
such  moneys. 

Albert  P.  Sanders  did  not  receive  the 
money  In  this  case  oh  an  attornej'.  The 
execution  of  bonds  In  attachment  proceed- 
ings, nnd  receivinit  money  as  an  Indemnity 
fur  snrctles,  are  outside  of  the  duties  of  an 
attorney.  Albert  P.  received  the  njoney 
in  this  case,  not  as  an  attorney  of  appel- 
lant, but  as  one  of  his  sureties,  to  protect 
himHelf  and  Houhc  OKninstany  losses  they 
mlRht  Huffsr  un  account  of  belOK  sureties 
OD  the  forthcumhif;  bond. 

This  case  is  very  much  like  that  of  Henne- 
qnin  r.  ClewH.  Albert  P.  held  the  money 
which  was  con  verted,  for  the  benefit  of  him- 
self and  Mouse  under  contract.  His  con- 
tract hound  him  lo  return  it.  In  some  form, 
touppellant  when  Its  purpose  as  a  security 
was  fulfllled.  His  failure  to  do  so  whs  a 
breach  of  contract.  He  did  not  hold  for 
the  benefit  of  appellaut.except  In  the  man- 
ner Htated;  and  did  not,  therefore,  come 
within  that  class  of  persons  who  are  ex- 
cluded from  the  beneflt  ot  the  homestead 
exemption  by  the  constitution  of  1^74. 

Thedecree  ot  tliecourt  below  IsafUrmed. 


LooAN  County  v.  Roadt. 

(Supreme  Court  of  ArkajisoK.    Not.  19, 1899.) 

SnEKiFT— Fbes  op  Dbi'Dtt— BAiLirra. 

Where  a  sheriff.  Trho  is  oblijced  to  pep- 
form  the  duties  of  bailiff  of  the  circuit  court, 
ami  is  paid  tlierefor,  appoints  a  recular  deputy 
■heriCf  to  perform  such  duties,  uuder  an  order 
of  the  circuit  court,  bia  services  are  not  a  pnrt 
ef  the  necessary  expenses  of  the  court,  ■which 
may  be  certified  to  the  county  court  for  pay- 
ment, under  Alansf.  Dig.  t  1414,  prohibiting  tlie 
county  court  from  allowinR  to  anr  otEcer  any 
fee  not  specifically  allowed  such  officer  by  law, 
and  probibitine  llio  county  from  paying  conatruo- 
tire  fees  to  officers. 

Appeal  from  circuit  court,  Lo^ran  coun- 
ty; U'JOH  F.  TnoMASON,  Judite. 

Action  by  W.  C.  Koady  afjalnst  Lofcan 
county  to  recover  tor  services  as  court 
balllH.  From  a  Judgment  fur  plaintiff, 
«lerendant  appeals.    Iteversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Huuiiics,  J.: 

The  Logan  circuit  court,  at  Its  .Tannery 
term,  1890,  made  an  order  for  the  sheriff 
of  Logan  county  to  employ  special  bailiffs 
during  the  term.  Under  this  order,  O.  C. 
Wood,  BherilT,  employed  his  chief  deputy, 
the  appellee,  to  act  as  court-room  bailiff. 
On  August  6,  18i)0,  appellee  filed  in  the 
office  of  the  clerk  ot  the  county  court  of 
Logan  county  bis  claim  against  the  coun* 
ty,  as  follows: 

"  Logan  County  to  W.O.  Roady,  Deputy 
Sheriff  of  Logan  County,  Dr.  January 
Term.  1890.  To  services  as  guard  and 
«pecial  bailiff,  appointed  by  the  sheriff  of 
Logan  county,  ().  C.  Wood,  from  the  6th 
day  of  .lannary,  1890.  to  the  Ist  day  of 
February,  1890,  inclusive,  twenty-four 
days,  at  fS  per  day, — circuit  Judge  having 
eatered  an  order  for  aberitt  to  employ  nec- 


essary   assistance    during    said   court,— 
♦T-'.OO.    W.  C.  Koady." 

"State  of  Arkansas,  Logan  County.  I 
hereby  certify  that  the  foregoing  account 
is  correct  and  just,  and  tliat  the  services 
tlierefor  charged  were  ordered  by  the  cir- 
cuit court  at  its  .lanuary,  isiM),  term.  W. 
R.  CHKKitY,  Clerk  of  Circuit  Ct.  H.  F. 
Thomaho.v,  Judge,  etc." 
—And  duly  verltted  by  appellee,  as  requlro<l 
hy  section  1412,  Mansf.  Dig.  On  October 
10,  r<9U,  the  Login  county  court  disal- 
lowed the  claitii,  and  appellee  appealed  to 
the  circuit  court.  On  trial  de  novo  In  the 
circuit  court  appellee  testified:  "I  am  the 
plaintiff  In  tlils  action.  I  am  a  deputy 
sheriff  of  Logan  county.  Have  been  depu- 
ty sheriff  runstantly  since  Novemtier  1, 
IXXS.  I  am  the  chief  or  office  deputy  of 
the  sheriff  of  the  county.  O.  G.  Wood  la 
the  sheriff  of  the  county,  1  was  deputy 
sberiO  at  the  January,  1890,  term  ot  this 
court.  For  that  term  of  the  court  tbe 
criminal  docket  contained  104  cases. 
There  were  about  fifteen  persons  in  jail  at 
that  term.  I  was  employed  by  the  sheriff 
as  court-room  bailiff  for  that  term  of  tbe 
court,  and  did  tbe  geiiernl  'roustabout' 
work  of  a  court-room  bailiff.  My  servicea 
were  necessary  to  facilitate  the  court  in 
its  work.  O.  U.  Dandrldge  was  the  Jailer, 
and  alao 'waited  on' the  grand  jury.  J. 
C.  Berry  and  J.  U.  Ashlnghust  were  the 
special  bailiffs,  who  bad  charge  of  the 
petit  Juries  In  tbe  Boiling  and  Coulter  mur- 
der cases.  These  cases  occupied  the  court 
for  hfteen  days.  These  juries  were  kept  In 
charge  by  Bailiffs  Berry  and  AHhlnghust. 
The  county  court  allowefi  Dandrldge,  Ber- 
ry, and  Ashlngbusteachf'2  per  day  during 
the  time  that  they  served  as  baililts. 
While  I  was  employed  as  court-room 
bailiff  I  was  acting  deputy  sheriff,  though 
1  don't  think  that  my  fees  for  process 
served  during  that  term  of  tbe  court 
would  exceed  five  or  six  dollars.  I  tbink 
while  I  was  acting  as  court-room  bailiff 
during  that  term  of  tbe  court  I  lost  depu- 
ty sheriff's  fees  to  the  amount  of  seventy- 
five  or  one  hundred  dollars.  At  the  April, 
1890,  term  of  the  Logan  county  coui-t  the 
county  court  allowed  mo  fees  amounting 
to  about  sixty  or  seventy  dollars.  These 
were  my  tecs  In  tiol.  proa,  cases,  and  in 
cases  where  defendants  were  acquitted; 
tbe  county  being  then  liable  for  the  costs. 
I  do  not  know  what  my  tecs  at  thPt  term 
of  the  court  amounted  to  in  cases  where 
the  parties  were  convicted.  I  also  had 
fees  In  a  great  many  cases  that  were  con- 
tinued, and  not  disposed  of  at  that  term  of 
the  court.  All  ot  these  fees  were  for  scrv- 
lees  rendered  before  I  was  employed  as 
court-riiiim  bailiff.  I  served  as  court- 
room bnillff  twenty-four  days.  1  cliiirged 
93.  This,  I  think,  was  a  rensonable 
charge,  and  the  services  were  worth  this 
amount.  The  c<mnf:y  court  refused  to 
allow  me  this  account. "  The  court  de- 
clared the  law  In  this  case  to  be  "  that  the 
count.v  Ih  liable  for  said  sum  of  $72, "  and 
rendered  juilgment  In  favor  of  appellee  for 
the  amount  of  his  claim  against  appel- 
lant, "and  further  ordered  that,  upon  fil- 
ing a  copy  ot  this  jndgmcnt  with  the 
county  clerk,  he  issue  bis  warrant  to  said 
Roady  for  said  sum,"  to  which  ludgment 


Digitized  by 


Google 


62) 


80UTHW£STEBN  BEFOBTEB,  Vol..  20. 


{Mxk. 


appoUant  at  the  time  excepted.  Motion 
l-jr  new  trial  was  Hied  on  tiie  followiaiE 
puiots:  (1)  The  court  erred  lu  declaring 
the  law  to  be  with  the  plaintiti;  (2)  the 
court  errad  in  ren<1erinK  Judsinent  asainet 
the  defendant;  (3)  the  Judgineut  ol  the 
court  its  not  suHtulned  by  Huffieieut  evi- 
dence; (4)  thelnU;;nieat  or  the  court  waa 
ciintrary  to  the  law.  Motion  for  new 
trial  beinK  overruled,  the  county  took  her 
bill  3t  exceptions,  and  appealed  to  tbia 
court. 

Aiitboiix  Hall,  for  appellant.  John  8, 
Little,  tor  appellee. 

HoGBRB,  J.,  {after  stating  the  tbets.) 
This  ca^e  is  controlled  by  dei-tloii  1414, 
Mansf.  DIr.,  which  provides:  "The  coun- 
ty court  Is  hereby  prohibited  froiu  audit- 
Ins  and  allowluff  to  any  otBcer  any  fee  or 
allowance  not  speciflcaily  allowed  socb 
officer  bylaw,  and  in  no  case  shnll  con> 
atructive  lees  be  allowed  to  or  paid 
ofilners  by  any  county  of  this  state." 
Cole  V.  Wblte  Co.,  83  Ark.  45.  "The  sherllT 
is  allowed  a  per  (//eni  for  attending  upon 
the  court  when  In  session,  and  fees  for 
serving  all  process,  etc.,  and  the  law 
seems  to  have  contemplated  that  he 
woold  compensate  his  deputies  out  of  the 
fees  and  emoluments  of  his  oHlce."  Jeffer- 
son Co.  V.  Hudson,  22  Ark.  e»5.  la  this 
case  HudHon  claimed  pay  for  the  servicea 
of  7  deputies  rendered  tl)e  circuit  court  tor 
16  days.  In  tbo  case  at  bar  the  appellee 
was  the  regular  deputy  of  the  sherin,  and 
performed  such  duties  as  the  slieritt  was 
ot)llged  to  perform  In  his  oltlcial  capacity, 
and  for  which  the  sheriff  received  pay. 
These  services  were  not  a  part  ol  the  nec- 
essary expenses  of  the  circuit  court,  which 
the  circuit  Judge  might  certify  to  the  coun- 
ty court  tor  payment  under  th«  statute. 
The  declaration  ot  law  by  the  circuit 
court  was  erroneous.  The  judgment  is 
reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


Brittinum  et  aU  ▼.  Jonrs  et  al. 
(Swpreme  Court  of  Arkansru.    Nov.  98, 1892.) 

Tbnjlhct  in  Common— Lies  fob  Rbnts— Ac- 
count. 

1.  A  tenant  In  common  bns  no  lien  on  the 
estate  held  in  common  for  bis  share  of  the  rents 
collected  by  bis  cotenant. 

2.  An  action  of  acoonnt  by  a  tenant  In  com- 
mon lies  ttcainst  the  heirx  of  bis  cotenant  for 
nsnts  collected  by  them  after  the  death  of  the 
cotcnont,  but  not  for  rent*  which  the  cotenant 
had  collected. 

Appeal  from  circuit  court,  Monroe  coun- 
ty; Matthew  T.  Sandkks,  Judge. 

Action  by  Mills  E.  Brittinum  against  P. 
A.  Jones  and  others,  heirs  of  Reuben  S. 
Jones,  who  was  tenant  In  common  with 
plaintiff  of  certain  lands. for  partition  and 
an  account  The  first  plaintiff  having 
died,  the  action  was  revived  In  the  uanis 
of  his  devisees,  F.  B.  Brittinum  and  cull- 
ers, the  preseut  plaintiffs.  Judgment  tor 
plaintiffs  for  partition,  but  refusing  an 
account.  They  appeal  from  tlie  Judgment 
•a  to  accoaut.    Modified. 


U.  M.  <C  Q.  B.  Roae  and  H.  A,  Father,  for 

appellants.    House  >ft  Cautrell,  for  appeir 
leea. 

Battle,  J.  This  la  an  action  for  parti- 
tion of  the  lands  which  were  originally 
owned  and  held  in  tee  simple  by  Mills  E. 
Brittinum  and  Reuben  IS.  Jones  as  tenants 
in  common,  each  one  being  the  owner  of 
oae  undivided  half.  While  they  held  the 
land  In  this  manner  Jones  died  in  Decem- 
ber, 1S82,  intestate,  leaving  the  appellees 
bis  heirs  sarvlving.  After  this  Brittinum 
brought  this  action  against  the  appellee* 
for  a  partition  of  the  lands  and  for  an  ac- 
count of  the  rents  and  protits  thereof  re- 
ceived by  Jones  In  his  lifetime  and  by  bis 
heirs  after  bin  death.  During  the  penden- 
cy of  the  action  Brittinum  died,  and  left 
a  will  by  which  he  devised  his  interest  in 
the  lands  to  appellants.  The  action  was 
then  revived  In  their  names  ana  in  ttia 
name  of  bis  admlnlHtrator,  and  they  filed 
a  substituted  complaint  In  which  they  al- 
leged, among  other  things,  that  Reuben 
S.  Jones  took  the  entire  control  of  tha 
lands  and  collected  the  rents  and  proQta 
arixing  therefrom  from  tbe  year  lN72to 
1S.S2  Inclusive,  and  failed  to  account  to 
Mills  E.  for  his  part  thereof;  and  that  ap- 
pellees, since  the  di.'nth  of  jouea,  have  re- 
ceived the  rents  and  profits. 

Appellees  answered,  and  averred  tbat 
Reuben  S.  collected  the  rents  of  the  lands 
for  the  years  1873  to  1S81  inclusive,  and  ac- 
counteil  for  the  same  to  Mills  E. ;  and  de- 
nied that  they  received  any  rents  belong- 
ing to  Mills  E.  or  appellants  which  have 
not  been  lawfully  accounted  for  and  paid; 
and  asked  that  the  lands  be  divided. 

There  was  no  controversy  about  the 
partition,  but  there  was  as  to  the  rents 
and  protits.  The  circuit  court  ordered 
tbat  the  partition  be  made,  but  refused  to 
require  tbe  appellees  to  account. 

Appellants  contend  that  they  shooid 
have  been  held  to  account  for  the  rents  re- 
ceived by  their  ancestor.  But  this  la  not 
true,  unless  appellants  held  a  IIhu  on  tbe 
land  for  the  part  of  the  rents  collected  by 
Reuben  K.  Jones  which  beltmged  to  Mills 
E.  Brittinum.  In  Clark  v.  Hersby.  53  Ark. 
473.  4!)2, 12  S.  W.  Rep.  1077.it  was  held  that 
one  tenant  in  common  has  no  lien  lor  his 
share  of  the  rents  collected  by  his  coten- 
ant. This  being  true,  appellants  bava 
none. and  appellees  cannot  be  held  person- 
ally liable  for  any  part  of  the  rents  collect- 
ed by  their  anc<!stor.  Turner  v.  RIsor.  54 
Ark.  3.1.  l.^S.  W.  Rep.  13.  The  indebted- 
ness of  Reitbeu  S.  Jones  to  Mills  E.  Urlttt- 
num  for  tlie  rents  collected,  it  any,  formed 
u  part  ot  tlie  estate  of  Mills  E.  ^hen  Im 
died,  and  itecame  payable  to  his  executor 
or  administrator,  and  tlie  estate  «>l  Reu- 
ben 8.,  by  procoedincs  against  bis  admin- 
istrator, was  liable  for  the  same  in  the 
same  ninnner  It  was  fortheclaiiua  against 
it  which  were  not  secured  by  any  lien. 
The  result  Is,  the  administrator  of  Reuben 
S.  Jones  not  being  a  party  to  thi<i  action, 
no  account  can  be  taken.  In  this  case,  ol 
tbe  rents  and  profits  collected  by  hia  in- 
testate. 

But  appellees  should  have  been  beld  to 
account  for  one  half  of  the  rents  collected 
by  them  since  tbe  daatii  ot  ttaelr  ouceetor. 
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It  was  nlkwced  In  tJie  eoroplnlnt,  and  w«b 
not  denied  in  tbeir  adBicer,  tbat  tliey  had 
collected  tbe  rents  since  the  Ueath  ol  Reu- 
ben S.  Jones.  But  the;  say  tbut  tbey 
have.  In  another  action,  accounted  (or 
and  paid  the  same.  The  collection  stuude 
admitted.  But  neither  the  pleadings  nor 
the  evidence  adduced  at  the  bearlDK,  aa 
lar  an  stated  in  the  atwTracts,  show  the 
amount.  The  burden  of  proTiuK.tbe  pay- 
ment was  upon  appellees,  and  tbey  failed 
to  mako  the  proof. 

Tbe  d<>cree  of  the  elrcnit  court  is  there- 
tore  afllrmed  as  to  the  partition,  and  is 
reversed  rh  to  so  much  of  the  same  as  re- 
liervs  tbe  appellees  of  the  duty  of  account- 
ing for  tbe  renta  collected  by  them ;  and 
tbe  canee  is  remanded,  with  InRtructiuns 
to  ascertain  whether  tbe  liability  uf  ap- 
pellees to  Mills  E.  Urittlnum  or  appellants 
for  rents  of  said  lands  received  by  them, 
aud  tbe  extent  thereof,  have  been  adjudi- 
cated and  determined  by  a  court  of  com- 
petent Jurisdiction,  in  another  action, 
wberein  Mills  E.  Brittinum  and  appellees 
or  appellfluta  and  appellees  were  parties 
and  su<'h  reuts  were  involved,  and  In  the 
event  it  has  been,  to  dlsmisa  this  action 
as  to  such  rents:  and,  in  case  it  has  not 
been,  to  ascertain  how  much  runt  has  t>een 
collected  by  appellees,  bow  niuch  has  been 

Said  l<y  tbeiu,  to  cbarge  thero  with  one 
alf  of  tbe  amount  cuUtfcted,  credit  them 
with  tbe  amount  paid, deduct  tbe  amount 
erediled  from  the  amount  cbarffed,  and 
riMider  Judgment  against  them  for  the  ra- 
mainder;  aud  for  the  purpose  of  eoniply- 
InK  with  these  Inutructlons.  take  proof.  It 
necessary ;  and  for  other  proceediuga. 


Roth  v.  HorLAiro. 
(Supneme  Court  of  Arkanaas.    Kov.  K,  1892.) 

▲OKiyiSTBATIOS  — APPLIOITIOK  TO  SSLIi  DB0» 

dknt's  Estate- Laches. 
Where,  In  behalf  of  a  creditor,  an  ad- 
ministnitar  applies  for  leave  to  sell  tht  estate  of 
decedt'nt,  and  an  a'lrerse  claimant  shows  a  con- 
nected chiiln  of  title  from  the  heirs  of  the  de- 
ceased, a  delny  of  more  than  sex-en  years,  before 
letters  of  administration  are  obtained,  Trithout 
•nfBcient  excnse,  is  unreMonable,  and  will  de- 
feat the  apidicatloD. 

Appeal  from  circuit  court,  White  conn- 
ty;  Matthew  T.  Sanders,  Jud^e. 

Petition  by  John  G.  Hollnnd,  adminis- 
trator of  tbe  estate  of  Mary  J  Watkliis, 
for  lea vc  to  sell.  J.  C.  Roth  appeals  from 
judgiDent  on  demurrer  to  bis  answer.  Re- 
versed. 

J.  IV.  Howte  and  J.  M.  Moore,  for  appel- 
lant.   San  den  &  Wa  tkia  s.  f  o  r  a  ppellee. 

Hkminowat,  J.  On  tbe  1st  day  of  July, 
1887,  John  0.  Hollnnd,  as  administrator 
of  the  estate  of  Mary  J.  Watklns,  de- 
ceaHed,  presented  bis  petition  to  the  pro- 
bate court  for  leave  to  sell  a  tract  of  land 
for  tbe  paj-ment  of  debts.  So  far  us  the 
petition  dlEclosed,  there  was  but  one  claim 
SKainst  the  estate, — a  Judgment  rendered 
by  tbeclrcuItcourtofWbltecounty  Inluvor 
of  Thomas  J.  Rogers.  As  to  It  tbe  petl- 
th>a  alleKCS  that  onthe20tbot  January, 
ISTtf,  Bogers  presented  to  tti9  adminlatni- 
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tor  bis  accoonttorthe  ■aro.lneiadinit  prin 
cipal  and  Interest,  of  $637.59:  that  tiie  ad- 
ministrator refused  to  allow  the  account, 
but  it  was  allowed  in  full  by  the  probate 
court,  and  for  $\&),  upon  appeal  to  tbv 
circuit  court;  tbat  upon  appeal  to  this 
court  the  judgment  was  reversed,  and  tbe 
cause  remanded.  (4S.  W.  Rep.  193,)  but  tbat 
It  was  manifest  by  tbe  opinion  delivered 
that  Rogers  was  entitled  to  tbe  aliow- 
aace  of  $1U0  and  Interest  from  tbe  date  of 
the  account,  and  the  parties  agreed  that 
a  Judgment  for  tliat  amount  should  t>e 
rendered,  which  resulted  in  a  Judgment 
for  $2r>2,  rendered  by  the  circuit  court  on 
the  24th  of  January,  18S4.  The  petition 
contained  avorments  relied  upon  to  ex- 
cuse the  subsequent  delay  In  applying  to 
sell  the  laud.  U.  0.  Both,  claiming  the 
land  by  mesue  conveyances  from  the  sole 
heirs  at  law  of  Mrs.  Waiklus,  appeared 
In  the  probate  court  in  resistance  of  tbe 
petition,  and  filed  his  answer  thereto. 
Tbe  answer  contained  the  following 
among  other  allegations:  That  Mrs.  Wat- 
kins  died  iu  January,  1S5S,  intestate; 
tbat  the  lands  passed  to  the  possesBion  of 
ber  heirs,  and  had  tx^en  ever  since  in  the 
exclusive  possession  of  tbe  beirs  and  those 
claiming  under  them;  tiiat.  before  the 
death  of  Mrs.  VVatkins,  Rogers  brought 
suit  upon  the  account,  against  ber  and 
her  husband,  and  recovered  a  Judgment 
thereon  in  the  circuit  court;  that  they 
took  an  appeal  to  the  supreme  court, 
pending  which  she  died ;  that  he  permit- 
ted the  cause  against  her  to  abate,  and 
prosecuted  It  against  Watklns  only,  and 
upon  a  trial  In  tbe  supreme  court  tiM 
Judgment  was  reversed,  and  tbe  cause 
remanded  to  the  circuit  court,  (33  Ark. 
251;)  that  be  prosecuted  tbe  action 
agaiust  Watklns  to  a  final  determination 
In  the  circuit  court,  aud  it  was  therein 
adjudged  in  Noveml>er,  li^69,  tbat  bertv 
cover  nothing  of  Watklns;  that  there- 
upon, on  I  he  26th  of  Jauaarj,  1870,  b« 
presented  bis  claim  to  the  administrator 
of  Mrs.  Watklns,  who  refused  to  allow  it, 
and  has  since  prosecuted  It,  as  is  alleged 
In  The  petition. 

The  averments  of  the  answer  show  a 
connected  chain  of  title  from  tbe  heirs  of 
Mrs.  Watklns  to  Koth,  and  tbat  he,  and 
those  under  whom  beclHlms,  bad  been  in 
tbe  contlnaouspossessiouof  tbe  lund  after 
ber  death  for  more  than  25  years  before 
the  application  was  made.  He  pleaded 
the  7-yearfl  statute  of  limitations,  and 
the  Inches  of  tbe  administrutor,  iu  bar  ol 
the  petition.  Tbe  administrator  de- 
murred to  tbe  answer,  tbe  demurrer  was 
sustained,  and  the  prayer  of  the  petition 
granted.  Upon  appeal  to  the  circuit 
court,  the  same  action  was  taken,  and 
Roth  bas  appealed  to  this  court. 

In  the  view  that  we  have  taken  of  the 
case,  it  has  not  seemed  necessary  to  con- 
sider or  pass  upon  the  sufficiency  of  the 
matter  relied  upon  to  excuse  the  delay  In 
proceedings  against  the  land  after  the 
Judgment  of  allowance;  but  we  have  as- 
sumed that  the  excnsp  was  suf&clent,  and 
considered  the  case  Just  as  though  the  ap- 
plication to  sell  had  been  made  lajmedi 
ately  after  the  allowance.  The  question, 
then,  U  wbeUiar  the  rigtit  to  aell  Uie  liuid 
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\b  barred  by  thi>  continuous  nonnctton  of 
the  creditor  and  pu8«ieaRlun  oi  the  heir 
Irom  the  death  of  Mra.  Watliine  In  Jan- 
oary,  1K5S,  to  thepreBenttnent  of  the  claim 
to  the  administrator  lo  January,  1M70. 
The  effect  of  the  delay  of  the  administra- 
tor, after  hia  appointment,  haH  been  non- 
«idered  by  this  court  in  former  caaen;  and 
In  Rome  of  them  the  delay  shown  was  held 
auftlc-lent,  and  In  others  Insufficient,  to 
defeat  the  power.  Upon  their  authority. 
It  may  be  taken  as  settled  that  the  rif;ht 
to  sell  will  he  Inst  by  the  "gross  ladies" 
or  "unreasonable  delay  "of  the  adminis- 
trator In  applying  for  leave.  Mays  v. 
Ko^era,  37  Ark.  155;  Brown  ▼.  Hanauer, 
48  Ark.  277,  3  8.  W.  Rep.  27;  Stewart  v. 
ismlley,  46  Ark.  373;  Graves  v.  PInchback, 
47  Ark.  471, 1  S.  W.  Rep.  6S2.  But  we  have 
no  case  In  which  the  administrator  ap- 
plied  tor  leave  in  npt  time  after  his  ap- 
pointment, and  the  contention  was  that 
the  power  was  lost  by  delay  in  takioR 
out  letters.  The  question  is  whether  such 
delaj'  lias  the  same  effect  to  defeat  the 
power  of  sale  as  the  delay  ol  the  admin- 
istrator to  apply  for  leave  to  sell.  The 
reason  upon  which  the  llmltatloo  Is  placed 
In  the  latter  class  of  cases  is  that  the 
heirs  have  u  rl^^ht  to  the  indisputable  pos- 
sesHlon  of  their  iDheritanco  as  early  as  a 
just  rcjiard  for  creditors  will  permit, 
which  precludes  any  unreasonable  delay 
on  part  of  creditors  In  the  assertion  of 
their  rlKhts.  2  Woerner,  Arim'n,  §  405. 
But  delay  on  part  of  creditors  alike  poAt- 
ponea  the  unconditional  enjoyment  of  the 
beir,  and  deters  him  from  iraprovins  or 
selliujg;  his  Inheritance,  whether  It  relates 
to  the  procuring  of  letters  or  of  an  order 
of  sale;  and  it  it  is  sufUcient  to  bar  the 
power  to  sell  In  one  case,  for  exactly  the 
same  reason  it  should  be  in  theother.  De- 
lay In  takine  out  letters,  and  delay  in  ap- 
plying to  sell  after  they  are  taken  out, 
alike  keep  alive  uncertainty  in  the  tenure 
ot  the  beIr,  and  are  alike  due  to  die  non- 
action of  the  creditor;  for,  although  let- 
ters are  Issued  upon  application  of  the 
administrator,  it  is  witiiiii  the  power 
of  creditors  to  compel  ad  ministration  after 
80  days  from  the  debtor's  death,  and,  if  it 
Is  deiuj'ed.  it  Is  as  much  due  to  them  as 
is  the  delay  in  applying  for  leave  to  soil. 
Our  conclusion,  therefore,  is  that  the 
right  to  sell  Is  lorit  by  delay  in  administer- 
ing, whenever  a  like  delay  after  admin- 
istering. In  proceedings  to  sell,  would  for- 
feit it.  Unknown  Heirs  of  Langwnrthy  v. 
Baker,  23  III.  491,  KIcard  v.  Williams,  7 
Wheat,  116. 

This  leads  us  to  consider  whetiier  the 
right  to  sell  was  lost  by  the  delay  extend- 
ing from  January,  18.">H,  when  Mrs.  Wat- 
kins  died,  until  January,  1870,  when  tlie 
Qrst  steps  lookingto  asale  were  taken.  Al- 
though the  decisions  of  tills  court  estab- 
lish the  rule  that  the  right  to  sell  is  lont  by 
"gross  laches"  or  "unreasonable  delay," 
they  do  not  announce  any  uniform  rule 
for  determining  what  constitutes  sucb  un- 
reasonable delay  or  gross  laches.  In  the 
case  of  Mays  v.  Rogers,  supra,  It  was  held 
that  unexplained  delay  for  10  years  was 
unreasonable,  and  in  later  cawes  similar 
rulings  have  been  made  where  the  delay 
longer.     Wbut    considerationB    In- 


Oiienced  the  rulInK  that  10  yeam  was  too 
long  to  delay,  or  by  what  analogies  the 
question  of  limitation  could  t>e  decided,  is 
not  indicated.  It  10  yearsis  too  long,  why 
Is  not  7?  and  what  affords  a  reason 
for  a  distinction?  Courts,  in  conslderins 
what  delay  would,  and  what  would  not, 
bar  the  right,  have  usually  applied  the 
limitation  prescribed  by  some  statute  in 
which  they  discovered  analogies  that  were 
deemed  suflicient  to  make  it  applicable. 
Thus,  in  some  cases,  the  statute  limiting 
the  time  for  presenting  claims  against  tlie 
estates  of  decedents  has  been  thought  to 
furnish  a  rule,  while  in  others  the  statute 
limiting  the  lien  of  Judgments  has  been 
looked  to,  and  In  others  that  limiting  the 
right  of  entry  upon  land.  But  it  Is  not 
held  that  any  statute  can  be  taken  to  fur- 
nish a  rule  of  ilniitation  innexiitly  control- 
ling in  all  cases,  and  the  stateiuentis  often 
found  that  what  delay  is  reasonable  moat 
be  determined  by  the  court  in  its  sound 
discretion  in  each  case.  Such  is  the  lan- 
guage of  this  court  in  the  case  of  Maya  t. 
Rogers,  supra. 

Tlie  rule,  stated  thns  broadly.  Is  fn  a 
state  of  uncertainty  which  must  needs  |ier- 
plex  creditors  and  involve  titles.  To  re- 
lieve it  entirely  of  uncertainty,  we  think 
could  not  be  done  or  attempted  with  pro- 
priety; but  we  think  a  statement  may  be 
made,  as  applicable  when  there  are  no  Hpe- 
cial  circumstances  to  explain  and  palliate 
the  delay,  which  does  not  leave  It  abso- 
lutely subject  to  tlie  peculiar  views  ot  the 
judge  wiio  hapt>en8  to  try  each  case.  It  Is 
expressly  provided  by  statute  that  no  per- 
son, except  certain  persons  laboring  under 
disability,  shall  maintain  any  suit  in  law 
or  equity  for  lands  but  within  seven  years 
next  after  ills  right  accrned,  (.Maiisf.  Difc. 
§4471;)  and  where  the  occupant  holds  un- 
der a  tax  sale  or  a  Judicial  sale,  a  shorter 
time  is  prescribed  by  statute  for  the  asser- 
tion of  adverse  claims.  Neither  of  these 
statutes,  nor  any  other  statute,  embraces 
within  its  purview  the  administrator's  au- 
thority to  sell  lands;  but,  taken  togeth- 
er, they  show  that  in  contemplation  of 
law  seven  years  is  deemed  a  suflicient  time 
tor  the  assertion  of  title  to  lands,  and 
that  it  Is  the  policy  of  the  law  that  title 
cannot  be  asserted  or  the  right  of  the  oc- 
cupant assailed  after  a  delay  lieyonU  that 
time.  So  where  the  occupant  is  a  tres- 
passer, without  any  other  right  than  that 
by  possession, and  the  claimant  has  a  per- 
fect title  In  law  and  equity,  tlie  delay  ot 
the  latter  to  assert  this  title  for  more  than 
seven  years  Is  deemed  so  unreasonable 
and  so  hostile  t3  the  public  good  that  the 
statute  interposes  a  bar;  and  certainly 
where  the  occupant  is  riglitfully  iu  posses- 
sion, and  entitled  to  acquire  an  indisputa- 
ble right  after  creditors  have  enjoyed  a 
reasonable  opportunity  to  enforce  their 
demands,  a  similar  delay  of  the  latter 
could  not  be  held  more  reasonable  or 
more  promotive  of  the  public  good.  It 
would  certainly  disclose  a  queer  and  an 
unfortunate  inconsistency  in  the  law,  if 
any  delay  wiiich  legislation  has  stamped 
as  unreasonable  In  one  class  of  cases 
should  be  adjudged  by  the  courts  to  be 
reasonable  in  another  class.  The  courta 
should  not  so  adjudge  the  question  of  re» 
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Boiiableneas  as  to  produce  sDcb  Incon- 
•iHtpncy. 

Whether  there  tii  a  shorter  ntatute  of 
Hmltution  applicable  tu  some  other  rl^ht, 
wbone  aualoKlcH  would  make  It  operative 
la  this  case,  we  have  not  determined;  but 
we  think  It  the  mauifeHt  policy  of  ourlaws. 
as  declared  by  the  statutes  above  cited, 
that  a  delay  for  more  than  seven  years  is 
not  reasonable,  and  therefore  defeats  the 
right  of  a  creditor,  or  an  administrator  In 
his  behalf,  unless  there  Is  something  to  ex- 
cuse the  delay.  Ricard  v.WIIllums.T  Wheat. 
119.  In  this  case  It  was  nearly  13  years 
from  the  time  when  the  creditor  might 
have  compelled  adrainlRtratlun  until  he 
took  the  first  step  towards  holding  the 
estate.  This  Inclndud  the  time  covered  by 
the  war,  when  delay  Is  held  to  have  been 
excusable:  but,  if  it  be  excluded,  there  Is 
left  a  terra  of  more  than  seven  years  dur- 
Inc  which  the  creditor  might  have  com- 
pelled administration,  presented  his  claim 
tor  allowance,  and  applied  for  a  sale  of 
the  land.  If  be  had  been  the  absohite 
owner  of  the  land,  and  it  bad  been  occu- 
pied for  that  time  by  one  without  rieht, 
his  delay  would  have  barred  his  rlKht  uf 
recovery,  because  It  is  deemed  bo  nnrea- 
Bonnble  and  so  a>;ainst  puhllv  policy  that 
a  statute  was  enacted  to  effect  a  bar.  If 
(t  be  so  unreasonable,  In  the  contempla- 
tion of  law,nritoleacl  tothe  enactroentof  a 
statute  jnstifying  the  divestiture  of  a  per- 
fect title,  it  must  be  held  so  unreasonable 
as  to  bar  an  Inferior  rl^ht  which  the  law 
requires  to  be  asserted  in  a  reasonable 
time.  As  the  riKht  to  proceed  aRalnst  the 
estate  of  Mrs.  Watklns  was  alwaysavnila- 
ble,  the  fact  that  the  creditor  was  seeking 
to  make  bis  money  from  her  husband  Is  no 
excusefor  thedelay.  We  think  the  nnswer 
set  up  facts  safHeicnt  todefeat  theappllca- 
tion,  and  that  the  demurrer  to  it  should 
have  been  overruled. 

Reverse  and  remand. 


Mrrfield  et  at.  t.  Buhkbtt,  Constable. 
(Supreme  Court  of  Arkansas.    Nov.  13,  1SU3.) 

JomCB  OP  TBB  PBACB  —  ACTIONS    BX   DBLICTO  — 
FaLSB  RrTOKN  BT  COXgTABLB. 

Under  Conxt.  art.  7,  I  40,  limiting  the  Ju- 
risdictioa  of  ju^iticos  of  the  pcni-e  to  certain 
matters  of  contract  or.tf.  u  justice  bns  no  juris- 
diction in  an  action  niinin.st  a  constnliln,  where 
be  hna  made  a  false  rttiirn  on  an  expcntion  In 
his  banil*,  and  li;is  nocli-cted  to  sell  property  of 
defenflant  on  which  lie  had  levied,  ami  Trhich 
WBS  of  aufiirient  value  to  hare  aatisfied  plaiu- 
tiffa'  debt,  for  the  reuion  that  such  an  action 
ariaes  ex  ueiicto. 

Appeal  from  circuit  court,  Wnshlnxton 
county:  Jamks  M.  Pittman,  Jud^e. 

Action  by  Joseph  Merfield  &  Co.  nfralnst 
James  Burkett,  constable, for  nonfeasance 
In  office.  Prom  a  ]adf;ment  aKalnst  plain- 
tiffs for  costs,  they  appeal.    Reversed. 

E.  B.  Wall,  for  appellants. 

HttoHBR,  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  against  the 
appellants  for  costs  in  a  cause  commenced 
In  the  court  of  a  Justice  of  ttae  peace  by 
appellants  against  the  appellee,  as  con- 
ataltle,  tor  maktns  a  lulse  return  upon  an 


execution  In  his  hands  In  favor  of  ttae  a p- 
pellantM  against  one  Zuuk  Thomas,  and 
for  neglect  of  duty  by  the  constable  in  fall- 
ing to  make  the  plaintiffs' debt  out  of  prop- 
erty ol  said  Thomas,  levied  on  by  the  con- 
Btable,  the  amount  of  the  debt  being,  as 
shown  by  plaintiffs'  account  Died  with  the 
Justice,  (211.75,  exclusive  of  interest  and 
costs.  This  was  intended  to  be  a  sum- 
mary proceeding  under  the  statute  for 
nonfensance  of  the  otticer  in  not  making 
sale  of  the  property  he  had  levied  upon  by 
virtue  of  the  execution  in  his  hand  In  favor 
of  the  appellant,  and  which  it  appears 
was  of  RUtticlcnt  value  to  hove  satiKfied 
the  plaintiffs'  dolit.  The  question  of  Juris- 
diction is  the  only  question  we  determine 
In  this  case.  Had  the  Justice  of  the  peace 
Jurisdiction  of  the  cause?  If  he  had  no 
Jurisdiction,  the  circuit  court  acquired 
none  upon  appeal  from  the  Justice,  .lus- 
tlces  of  the  peace  have  Jurisdiction,  exclu- 
sive of  the  circuit  court,  in  all  matters  of 
contract,  where  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  $10U,  ex- 
cluding interest,  and  concurrent  jurisdic- 
tion in  matters  of  contract  where  the 
aroonnt  In  controversy  does  not  exceed 
the  sum  of  $3UU,  exclusive  of  Interest, 
and  In  all  matters  of  damage  to  per- 
sonal property,  where  the  amount  in 
controversy  does  not  exceed  the  sum  of 
$100.  Const.  §  40,  art.  7.  The  cense  of  ac- 
tion In  this  case  does  not  arise  ex  con- 
tractu, but  ex  df^Ucto.  It  Is  not  based 
upon  any  promise  of  the  officer,  or  any 
contract,  express  or  implied,  but  upon  his 
neglli;ence  or  refusal  to  perform  a  duty, 
which  the  law  Imposed  upon  him,  the 
breach  of  which  is  a  wrong.  Town  of 
Charleston  v.  Stacy,  10  Vt.  5(12;  Osborn  v. 
Bell,  5  Deiiio,  870.  If  this  be  considered 
an  action  to  recover  a  statutory  penalty, 
then  the  Justice  had  no  Jurisdiction,  as 
held  in  Telegraph  Co.  v.  Lovejoy,  4S  Ark. 
301,3  8.  W.  Hep.  1  S3.  If  the  wrong  done 
the  plaintiffs  could  be  a  matter  of  damage 
to  personal  property,  (but  wedo  not  think 
It  could,)  then  the  amount  In  controversy 
hereis  over  flOO.  ami  thejustlcecouldhave 
no  Jurisdiction.  The  circuit  court  should 
have  dismissed  the  appenl  for  the  want  of 
Jurisdiction.  The  Judgment  Is  reversed. 
an<I  the  cause  1h  dismissed  for  the  want  of 
Jurisdiction. 


RoBSON  et  al.  ▼.  HocoH. 

(Supreme  Court  of  Arhantaa.    Nov.  90, 1891.) 

HoMBSTBAD— TbNAST  IX  COMMOM— POSSESSIOX  At 

Death  op  Ancestor. 

1.  A  tenant  In  common  is  entitled  to  a 
homestead  exemption  in  the  land  heltJ  in  com- 
mon. 

2.  Where  real  estate  descends  to  several 
tenants  in  common,  one  of  whom  is  married 
and  residing  on  the  land  at  the  ancestor's  death, 
intending  to  continue  his  residence  ou  it  as  a 
home  .when  the  descent  is  cast,  the  privilege  of 
the  homestead  nttncliea  to  his  interest  in  the 
land  the  instant  the  estate  vests  in  him,  and  his 
creditor  cannot  actjulre  a  judgment  or  execu- 
tion lien  on  the  land  superior  to  tlie  homestead 
right. 

3.  The  fact  that  the  claimant  of  a  home- 
stead exemption  was  in  possession  of  land  aa 
the  tenant  of  his  ancestor,  when  tlio  inheritance 
in  the  land  descended  upon  Iiim  by  the  death  o' 
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the  anc«8toc,  wiil  not  debar  him  from  claiming 
a  hoinestt-nd  exemption  in  the  land. 

4.  Where  claiinaut  testified  that  he  had 
moved  his  family  from  the  homestead  tem- 
porarily, in  order  to  be  near  a  8a\nnill  at  which 
he  expected  to  and  did  obtain  woric,  a  finding 
that  be  bad  not  abandoned  bia  homestead  was 
supported  by  tha  evidence. 

Appeal  Iroiu  circalt  court,  Philllpa  coan- 
ty :  Grant  Ouken,  Jr.,  JudRe. 

Proceeding  by  N.  A.  Houglj  to  claim  ex- 
emptious  In  both  personal  property  and 
bomeatead  levied  on  by  virtue  o{  a  Jods- 
ment  against  blm  In  favor  ot,  Robsoo, 
Block  &  Co.  A  supersedeas  was  granted 
claioiant  by  the  clerk,  and,  (rom  a  iudg- 
ment  ot  tbe  circuit  court  Bustalolng  the 
HUfieraedeua,  BobHon,  Block  &  Co.  appeaL 
AiBrmed. 

Robson,  Block  &  Co.  recovered  a  Judg- 
ment against  N.  A.  Hough.  They  caused 
execution  to  be  issued  on  said  Judgment, 
and  the  same  was  levied  upon  tbe  undivid- 
ed interest  o(  appellee  in  the  lands  de- 
scribed in  hlB  schedule.  The  appellee,  after 
having  given  the  notice  required  by  law, 
filed  his  schedule,  claiming  exemptions  as 
a  married  man  and  the  bead  of  a  family, 
both  as  to  personal  property  and  home- 
stead, with  the  clerk  of  Phillips  circuit 
court,  which  was  resisted  by  appellants, 
and  thereupon  a  superstdeaa  was  issued 
by  said  clerk,  and  further  proceedings  on 
the  part  of  the  sheriff  were  discontinued. 
Appellants  appealed  to  the  circuit  court 
of  PhilllpH  county,  and,  upon  having  filed 
a  motion  to  quash,  appellee  was  permit- 
ted to  file  an  amended  schedule.  Thecimrt, 
upon  hearing  the  evidence  and  agreed 
statement  of  facts,  pronounced  final  judg- 
ment, sustaining  the  action  of  the  clerk  iu 
issuing  the  supersedeas.  The  agreed  stn  fo- 
ment of  L.  Hough  Is  as  follows:  "My 
name  Is  L.  Hough.  I  am  a  brother  of  the 
defendant,  N.A.  Hough.  My  mother,  who 
was  the  owner  of  the  land  in  controversy, 
died  February  13, 18U0.  N.  A.  Huugh  was 
living  on  a  part  of  the  land  at  tbe  time  of 
her  death,  he  having  rented  part  ot  the 
land  from  her  tor  the  year  ISDO.  He  re- 
mained on  the  place  until  the  latter  part 
of  the  year  1890,  when  he  moved  to  Poplar 
Grove,  wliere  he  is  now  living.  He  paid 
me  part  of  the  rent,  flSO,  which  I  paid  to 
Smith,  Caldwell  &  Co.,  who  hold  a  mort- 
gage nn  the  land.  My  mother  left  four 
children,  all  of  whom  were  over  21  years 
ot  age  on  March  1,1890."  Another  agreed 
statement  ot  facts:  "We  agree  that  the 
Judgment  upon  wblnh  the  execution  Issued 
in  this  case  was  rendered  by  tbe  Phillips 
circuit  court  on  tbe  3Uth  day  ot  May,  1888, 
in  favor  of  Uubsim,  Block  &  Co.  v.  N.  A. 
Bougb;  that  said  judgment  has  never 
been  satisfied;  that  the  execution  levied 
on  the  lands  in  controversy  was  issued 
upon  such  Judgment,  and  was  levied  there- 
on In  March,  1891,  and  bus  not  been  dis- 
charged as  such."  N.  A.  Hough  testified 
as  follows:  "1  am  a  married  man  and 
head  of  a  family,  and  resident  of  the  state 
ot  Arkansas  and  county  of  Phillips,  and 
was  married  and  resided  as  aforesaid  at 
the  time  of  the  rendition  ot  the  Judgment 
herein.  My  home  is  on  the  land  in  contro- 
versy, and  was  at  the  time  the  judgment 
waa  rendered,  and  la  now  and  baa  beea 


over  since  that  time.  My  mother  died 
February  13, 1800,  and  I  Inherited  the  land 
levied  on  from  her.  During  tbe  early  part 
of  the  year  IS90  I  had  rented  a  portion  of 
tbe  place  from  my  mother.  There  was  a 
mortgage  on  tbe  place  due  Francis  Smitb, 
Caldwell  &  Co.,  given  by  my  mother,  and, 
after  her  death,  tlio  heirs,  who  were  all  uf 
age,  agreed  that  the  proceeds  of  the  place 
should  go  to  paylngoff  the  mortgage, and 
I  undertook  to  carry  out  the  agreement, 
and  pay  the  same  amount  that  I  bad 
agreed  to  pay  my  mother  before  herdcatb. 
I  paid  to  my  brother  L.  Hough  $13U  at 
one  time,  which  amount  was  sent  by  blm 
to  Smith,  Caldwell  &  Co.  I  afterwards 
paid  175.  Tbe  land  in  controversy  was  all 
the  land  my  mother  owned  at  her  deatb. 
My  borne  was  on  tbe  land  in  controversy 
when  the  judgment  was  rendered,  and  it 
was  my  home  when  the  execution  was  is- 
sued and  levied. and  rayhume  faitherenow. 
The  land  is  worked  by  tenants.  Some 
time  In  the  early  part  ot  18SM)  i  moved  to 
.Poplar  Grove,  my  family  temporarily,^ 
Poplar  Grove,  Ark.,  I  mean,— which  la 
about  two  miles  from  the  land,  in  order 
that  I  might  be  more  convenient  to  a  Haw- 
mill  at  which  1  expected  to  and  did  get 
work."  Cross-examination:  "1  rented  the 
place  for  (300  from  my  mother  tor  the  year 
ISUO,  and  was  living  on  it  at  the  time  ol 
her  deatb.  I  paid  $130  on  the  rent  to  Lt. 
Hough,  my  brother,  who  pahl  it  to 
Smith,  Caldwell  &  Co.,  on  the  mortgage 
due  them  by  my  mother.  1  also  paid  S75 
more  on  the  rent.  I  undertook  to  pay  tbe 
rent  I  bad  agreed  to  pay  my  mother. 
There  was  only  one  debt  probated 
against  her  estate,  which  has  been  paid." 
Palmer  &  NichoUa,  for  appellanta. 
Qnarles  &  Moore,  for  appellee. 

CocKRiLi.,  C.  J.  An  estate  In  eommoa 
with  others  Is  sufficient  tosupporta  burae- 
stead  exemption  without  exclusive  posses- 
sion by  the  tenant  who  claims  the  priv- 
ilege. Ward  V.May  Held,  41  Ark.  94;  Thomp- 
son V.  King,  .'>4  Ark.  9,  14  S.  W.  Rep.  925. 
When  real  estate  descends  to  several  per- 
sons as  tenants  In  common,  one  ot  whom 
is  married  and  residing  ou  the  land  witb 
his  family  at  the  ancestor's  death,  intend- 
ing to  continue  his  residence  upon  It  as  a 
home  when  tbe  descent  Is  cnst,  the  priv- 
ilege of  the  homestead  attaches  to  his  In- 
terest In  the  land  the  Instant  tbe  estate 
vests  In  him,  and  precludes  bis  creditor 
from  ncquirlug  a  Judgment  or  execution 
lieu  upon  the  land  to  be  asserted  as  supe- 
rior to  the  homestead  right.  Ther«isno 
ctmiplaint  of  the  judgment  except  that  It 
is  not  warranted  by  ttte  proo'.  Tbe  gen- 
eral finding  in  favor  ot  the  appellee  is  as 
effective  as  a  special  finding  of  all  the  facta 
stated  above  wonid  have  been,  and  the 
evidence  warranted  such  a  special  flndlnx. 
The  same  presumptions  are  indulged  aa 
though  the  finding  were  the  venlict  uf  a 
Jury.  Jones  v.  Glidewell.  63  Ark.  161, 13  S. 
W.  Rep.  723.  The  appellee  was  the  tenant 
of  the  atKestor  when  the  latter  died,  and 
that  fact  is  appealed  to  to  cut  off  the 
homestead  exemption.  It  tends  to 
strengthen  the  right.  A  leasehold  estate 
la  sufficient  to  support  the  exemption. 
Tbe  teatimony  warranted  tbe  finding  that 
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tlie  appellee  had  eHtabllRtaed  his  home  on 
the  land  under  that  estate.  The  addition 
to  bis  estate  which  he  acquired  by  inherit- 
ance did  not  HiHlce  the  piacp  any  the  Ivsa 
bis  home  or  eubjert  it  to  the  jad^nient  or 
execation  lien.  No  interest  of  a  dcibtor  in 
bis  bumestead  can  he  subjected  to  the 
creditor's  ]ud|;nicnt.  Thv  question  as  to 
the  debtor's  abandonment  of  bis  home- 
stead was  submitted  to  the  court,  and  de- 
termined aprainnt  the  creditors  on  the  tep- 
timony.  The  flndinp:  on  that sf-Dre,  also, la 
sustained  by  the  evidence.    Affirmed. 


Bond  et  ah  t.  Motttoomert. 

(Supreme  Cawn  of  Arkansas.     Nov.  12.  1899.) 

Balm  or  Homksteai>— RionTs  or  PcBcnissit— 
Sl'IIKUaATION— Pleadixo. 

1.  AcU  1873,  No.  105,  |  9,  provide*  that 
where  an  admiDistrntor  attempts  to  sell  Inod 
which  has  been  reserved  from  sale  for  home- 
stead he  sliall  be  deemed  guilty  of  a  misile- 
meanor,  and  be  punishable  with  fine  and  im- 
prisonment. Held,  that  where  an  administra- 
tor attempted  to  sell  land  tbns  exempted,  to 
satisfy  creditors  of  the  estate  from  which  tttch 
liomestcad  was  n<serve<l,  he  alone'  was  ^ilty  of 
a  uiiKdemeannr,  and  the  purchaser  at  such  sale 
wan  not  guilty  of  any  wrongdoing,  such  as 
would  bar  his  right  to  l»e  subrogated  to  the 
rights  of  the  creditors  for  whose  benefit  such 
■ala  was  made.  . 

2.  The  fact  that  the  jpnrchnser  assiiflled  the 
administrator  in  apprnismg  the  land  for  such 
sale  docs  not  make  him  an  accomplice  in  the 
administrator's  misdemeanor,  since  the  order 'of 
sale  was  ne<"essarily  made  before  the  appraise- 
ment took  place,  and  since  the  onl^  ground  on 
which  he  coti'  1  be  held  an  accomplice  would  be 
that  he  had  assisteil  in  the  appralsemeot  with  a 
view  to  persuading  the  administrator  to  malce 
the  sale. 

3.  In  an  action  to  vacate  an  order  of  court 
nnder  which  lands  reserved  from  sale  for  home- 
stead Were  sold,  and  to  avoid  the  sale,  defend- 
ant, who  purchased  the  land,  filed  an  answer  in 
the  nature  of  a  cross  complaint,  admitting  that 
he  acquired  no  title  by  the  sale,  bat  averred 
therein  that  the  land  was  sold  to  satisfy  cred- 
itors of  the  estate  in  which  such  homestead  was 
-claimed,  and  asked  for  a  subrogation  to  tile 
Tights  of  such  creditors.  Held,  that  the  answer 
was  demurrable,  because  it  faileil  to  siiow  that 
the  purchase  money  paid  by  defenilant  was  ai»- 
plieu  to  the  payment  of  such  cmiitors. 

4.  The  answer  was  also  demnrmble  be- 
cause it  did  not  ask  that  such  creditors  be 
made  parties  defendant  thereto. 

Appeal  from  circnlt  court,  Monroe  coun- 
ty;  Okant  Grkb.n,  Jr.,  .Tudire. 

Action  by  Nancy  J.  Bond  and  others 
against  Pulk  MuntKomer.y  to  set  aside  a 
«aie  of  homestead  lands.  Defondunt  filed 
A  cross  complaint  udnilttInK  that  betootc 
no  title  by  the  sale,  but  anlced  to  besub- 
roffated  to  the  riRhts  of  the  creditors  for 
whose  benefit  the  land  was  sold.  A  de- 
•mnrrer  byplnintirfs  totbe  cross  complaint 
was  overruled,  and  they  appealed.  Re- 
versed. 

The  other  facts  ftilly  appear  in  the  fol- 
ilowiuK  Htateraont  by  Batti.b,  J.: 

On  the  7th  of  .January,  1890,  appellants 
41ed  in  the  Monroe  circuitcourt  a  petition, 
alleging  therein  that  Robert  E.  Bumi  died 
on  the  14th  of  DeceTnb«"r,  1872,  intestate, 
tenvinK  appellant  Nancy  J.  Bond,  his 
widow,  and  the  other  appellants,  some  of 
wkom  were  his  children,  bU  lieirs,  surrlr- 


Ine;  that  he  owned  and  oceapled,  at  the 
time  of  his  death,  the  N.  W.  )i  of  section  it, 
in  township  1  S.,  and  range  2  W.,  in  Mon- 
roe county,  tn  this  state,  as  a  homestead; 
that  J.  T.  Oates  and  bis  widow,  Nancy  J. 
Bond,  were  respectively  appointed  admin- 
istrator and  administratrix  of  his  estate, 
and  qualifledns  rtnch.And  took  upon  them- 
Beires  the  burden  of  Its  administration; 
that  thereafter  Nancy  J.  filed  an  applica- 
tion in  the  office  of  the  cleric  of  Monroe 
countj-.in  which  she  described  the  tract  of 
land  mentioned  above,  and  einlincd  the 
same  as  a  homestead,  and  asked  that  it 
be  reserved  from  sale;  that  the  clerk  en- 
tered upon  the  record  of  the  court  an  or- 
der that  it  was  so  reserved  on  her  ai)pli- 
cation;  and  that  afterwards  J.  T.  Oates, 
as  administrator,  procured  from  the  Mon- 
roe probate  court  an  order  directlus  him 
to  sell  the  land  so  reserved,  subject  to  the 
homesteud,  for  the  purpose  of  paying  the 
claims  pn)bated  ai^uinst  the  estate,  and, 
on  the  9th  of  June,  18S3,  sold  it,  at  public 
auction,  subject  to  the  homestead,  to  Polk 
Montgomery,  for  $505,  it  beltiR  two  thirds 
of  the  appraised  value  thereof,  and,  the 
purchase  money  having  been  paid,  con- 
veyed it  to  him,  In  the  same  manner,  on 
the  5th  of  May,  1RS4;  and  that,  when  it 
was  set  apart  as  a  hotnostead,  all  the  chil- 
dren were  minora,  and  three  of  them  did 
not  arrive  of  age  until  after  the  sale,  and 
Nancy  J.  is  still  the  widow  of  the  deceased. 
The  prayer  of  the  petition  was  that  rho 
application  and  all  other  pajters  on  Hie, 
anil  the  or'lers  of  the  probate  court.  In  re- 
spect to  the  sale  of  the  land,  be  certified 
to  the  circuit  court,  and  that  the  orders 
and  sale  beset  aside  and  declared  void. 

Montgomery,  the  purchaser,  appeared 
and  nuHwered,  admitting  the  allegations 
of  the  petition  to  be  true,  and  averring 
that,  at  the  time  the  land  was  ordered  to 
be  sold,  the  claims  which  were  probated 
against  the  estate  of  Bond,  and  rpmalned 
unpaid,  amounted  to  the  sum  of  $!)57.01, 
and  that  the  lands  were  sold  to  pay  these 
claims;  and  asked  thatthecanse  be  trana- 
ferred  to  the  equity  docket,  and  that  be  be 
Bubrognted  to  the  rights  of  the  creditors 
of  the  deceased. 

Aptteiinntsfiled  a  demurrer  to  the  an- 
Bwer.  and  the  court  overruled  it,  and 
trnnsferrei!  the  cause  to  theequity  docket, . 
and,  appellants  electing  to  stand  upon 
their  demurrer,  ordered,  adjudged,  and  de- 
creed that  Montgomer.r  be  subrogated  to 
the  rights  of  the  creditors. 

Price  *  Parker,  for  appellants.  Sandera 
<ft  Watkina,  for  appellee. 

BATTI.B,  J.,  (arter  atattn/r  the  facta.) 
Under  the  constitutions  of  1868  and  1874, 
the  probatecourt  had  and  has  nojuiisdlc- 
tion  to  order  the  sale  of  a  homestead  of  a 
deceased  person  for  the  payment  of  his 
debts,  during  the  minority  of  his  children, 
or  so  long  as  bis  widow  remains  unmar- 
ried, or  does  not  abandon  it,  or  shall  not 
be  the  owner  of  u  homestead  In  her  own 
right.  During  this  time  the  homestead  is 
exempt  from  sale  for  the  payment  of  the 
debts  of  the  deceased  owner.  The  order 
of  sale  in  this  case  was  therefore  an  ab- 
solute nullity.  Mcdoy  v.  Arnett,  47  Ark. 
445,  2  S.  W.  Rep.  71 ;  Nichols  v.  tibearon,  40 
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Ark.  75.  4  S.  W.  Rep.  107;  Stay  ton  v.  Hal- 
pern.  50  Ark.  Si'U,  7  H.  W.  Rep.  804. 

Tbe  circuit  court anri  the  parties  treated 
the  answer  of  appellee  as  a  crusti  cooi- 
plnint.  Appellee  (irfered  no  resistance  to 
the  prayer  ot  appellants'  petition,  but  con- 
cedeU  a.l  they  asked.  All  he  asked  was  to 
be  subruKated  to  the  riehts  of  the  credit- 
ors of  the  estate  ot  Hubert  E.  Bond,  de- 
ceased. Is  he  entitled  to  be  subroRated  to 
surb  rlKht?  is  the  principal  queHtion  pre- 
sented lor  oar  decision. 

Upon  the  riKlit  of  purchasers  at  void 
execution  or  Judicial  sales  to  Hubri><!;atlon 
to  tlie  vlKlits  ot  creilitors  to  the  payment 
of  whose  claims  the  purchase  money  paid 
by  them  has  been  appropriated,  courts 
are  not  agreed.  Many  consider  them  as 
volunteers,  acting  without  compulsiou, 
and  tor  no  purpose  ot  protecting  any  In 
terest  ot  their  own,  and  under  a  mlHtake 
of  law,  and  therefore  not  entitled  to  the 
protection  of  courts  of  equity.  On  the 
other  hand,  others  hold  that  the  doctrine 
of  anbrogatlon  rests  upon  tbe  natural 
prlnclpleH  ol  equity  and  Justice;  that  pur- 
chasers at  such  sales,  who  are  entitled  to 
the  benefit  of  subrogation,  are  not  volun- 
teers; that  they  purchase  at  a  sale  made 
under  the  coercive  process  of  law,  under 
the  honest  belief  that  they  are  getting  the 
property  sold,  and  their  money  Is  actual- 
ly applied  to  tbe  benefit  ot  tbe  owner  In 
paying  his  debts  or  removing  charges  or 
liens  upon  his  property;  and  that  it 
would  be  in  the  highest  degree  inequita- 
ble, and  against  good  conscience,  to  per- 
mit the  owners,  the  administrators,  r 
creditum,  as  the  case  may  be,  to  hold  or 
enjoy,  at  tbe  same  lime,  the  benefit  of  the 
property  sold  and  the  money  of  the  pur- 
chaser without  recompense;  and  that,  in 
order  to  prevent  this  injuHtice  and  wrong, 
they  should  be  subrogated  to  the  rights 
of  the  creditors,  or  to  the  benefit  of  the 
liens  or  charges,  to  tbe  payment  ot  whom 
or  which  thflr  money  has  been  applied. 
According  to  the  latter  view,  ic  is  the  be- 
lief of  tbe  purchaser  that  hu  Is  getting  the 
property  sold,  and  the  actual  Rpplication 
ot  the  money  to  the  benefit  of  the  owner 
In  paying  ills  debts  In  removing  a  charge 
or  lien  on  his  estate,  which  constitute  the 
equity.  There  Is  no  conlilct  between  this 
view  and  the  maxim  ot  eiivent  emptor. 
That  maxim  applies  where  tbere  ia  a  full- 
are  of  title,  "  because  of  a  want  of  owner- 
ship In  the  property  by  the  defendant  in 
tbe  execution  or  in  the  Intestate"  or  tes- 
tator, "but  It  does  not  apply  to  the  de- 
fects in  thn  title  of  tiie  purchuser  occa- 
sioned by  a  failure  of  the  sale  to  pass  the 
title  ot  the  defendant's  intestate"  or  tes- 
tator. Tbe  latter  view  hus  been  adopted 
by  this  court,  and  is  sustained  by  the  de- 
cided preponileruuce  ot  authority.  Wag- 
goner V.  Lyli*H,  29  Ark.  47:  Nichols  v. 
(ihearon,  49  Ark.  75,  4  ».  W.  Itep.  IU7;  Me- 
her  V,  Cole,  50  Ark. .%!.  7  S.  W,  Rep.  4.-|l ; 
McGeu  V.  WalllH.  HI  Miss.  KiH:  McLaughlin 
T.  Daniel.  8  Dana,  ls:i:  Uright  v.  lioyd, 
1  Story.  478,  and  2  Story,  <W.">;  Scott  v. 
Dunn.  1  Dev.  &  B.  Eq.  425;  Valle's  Heirs 
V.  Fleming's  Heirs.  29  Mo.  1(U;  liiodgett  v. 
HItt.  29  Wis.  182;  Hafcher  v.  Brtggs,  «  Or. 
31 :  Short  v.  Porter,  44  Misn.  SOS,  53X;  Crl|)- 
pea  V.  C'bappel,  85  Kan.  495, 11  Pac.  Kep. 


453;  Levy  v.  Martin.  48  Wts.  198,  4  N.  W. 
Rep.  35;  Freem.  J ud.  Sales,  {{  61-54,  and 
cases  cited. 

But  It  Is  said  that  tbe  administrator 
committed  a  misdemeanor  by  undertak- 
ing to  sell  the  lioniestead,  nnd  that  the 
appellee  was  a  particepa  crlmliiln,  and  is 
not  entitled  to  be  subrogated  to  the  rifthts 
of  creditors.  To  sustain  this  contention, 
an  act  of  the  general  assembly  numbered 
105,  and  approved  April  25, 1873,  1h  relied 
on.  Section  1  of  that  act  provides  that 
-whenever  any  resident  of  this  state  shall 
die  leaving  a  widow  or  children,  who 
may  desire  to  claim  the  benefit  of  tbe 
Iiomestend  ot  the  deceased,  she  or  they,  an 
tne  case  may  be,  sbail  file  witli  tlie  clerk 
uf  tbe  probate  court  of  the  county  In 
which  the  homestead  is  situated  an  ac- 
curate description  of  tbe  land  so  claimed, 
and  apply  to  have  the  same  reserved  troiii 
sale:  and  section  2  provides  that  It  shall 
be  the  duty  ot  such  clprk,  immediately 
after  the  tiling  of  tbe  application,  to  enter 
upon  the  records  of  said  court  that  said 
homestead  has  been  duly  reserved  trom 
sale  upon  the  application  of  such  claim- 
ant or  claimants.  Section  9  then  provides 
that,  when  these  sections  have  been  com 
piled  with  i>y  the  pnrties  clalraaut,  "any 
administrator  or  executor  ot  the  estate  of 
the  deceased,  who  shall  assume  the  pos- 
session of,  or  in  any  manner  disturb  the 
widtm  or  children  of  the  deceased  iu  the 
enjoyment  ol,  said  homestead,  or  under- 
take to  sell  the  same,  shall  be  guilty  of « 
higb  misdemeanor,  and  shall,  upon  con- 
viction, be  Imprisoned  In  tbe  county  Jail 
for  a  term  not  Ibkb  than  one  nor  more 
than  two  months,  and  shall  be  lined  lit 
any  snm  not  less  than  one  hundred  nor 
more  than  Ave  hundred  dollars."  Tbe 
first  two  sections  are  In  Munsfleld's  Di- 
gest, but  the  ninth  Is  omitte<I.  FJndlnic 
no  constitutional  provlHlon  or  statute  re- 
pealing any  of  them,  we  think  that  all  of 
titem  are  still  In  force.  This  l>e]ng  true,  is 
api>ellee  entitled  to  be  subrogated  to  tlie 
rights  of  the  credltom  who  have  received 
the  purchase  money,  to  the  extent  thot 
they  have  thereby  beon  paid? 

Appellants  insist  that  he  is  not,  and 
cite  Martin  v.  Hodge,  47  Ark.  378,  3S3.  IS. 
W.  Rep.  0'J4.  to  support  their  contention. 
In  that  case  this  court,  using  tbe  languase- 
of  Lord  Ma.vhkikld  in  ilolman  v.  John- 
son, 1  Cowp.  Ml,  said:  "No  court  will 
lend  Its  aid  to  a  man  whofounds  his  cause- 
of  action  upon  an  Immoral  or  un  Illegal 
act.  If,  from  the  plaintiffs'  own  stating 
or  otherwise,  the  cause  of  action  appears 
to  arlrie  ex  turpi  c.-iusu,  or  the  trans- 
gression of  a  positive  law  of  this  country, 
there  the  court  says  he  has  no  right  to  l>e 
assisted."  In  that  case  the  court  laid 
down  the  rule  in  cases  when  tlie  principal 
party  to  the  immoral  or  illegal  act  or 
offense  seeks  relief.  That  case  was  an  ac- 
tion of  replevin,  in  which  the  defendant 
sought  to  prevent  a  recovery  by  the 
plainilff  becBUHe  he  had  violated  the  stat- 
ute making  it  criminal  to  sell  lottery  tick- 
ets In  tb<s  state,  and  because  tbe  defend- 
ant, as  be  contended,  had  come  Into  the 
possession  of  the  property  in  controversy 
by  reason  of  such  violation.  The  court 
did  not  undertake,  In  that  action,  to  lax 
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down  nny  rale  to  determine  In  «1I  caaes 
when  a  party  to  an  illeKal  or  immoral 
actcHn  raeuver  in  an  action  brooKht  in 
disaffirmance  of  Buch  acta.  In  that  case 
tiiR  court  aald:  "The  tent  to  determine 
whether  a  ^plaintiH  la  entltle<l  to  recDver 
In  an  action  iike  thia  or  nut  Ih  his  ahllity 
to  eatabllHh  bis  case  without  any  aid 
from  an  Illefcal  transaction."  The  (acts. 
the  authorities  cited,  and  the  lanKuage 
of  the  court  In  that  caae  clearly  show 
that  it  only  undertook,  to  define  the  rule 
ROvemInK  such  cases  and  no  others. 

The  rule  as  stated  in  Martin  v.  Uodse  is 
correct,  tliut  is  to  say,  wlienevera  con  tract 
or  other  transaction  is  IlleKal,  and  the  par- 
ties thereto  are,  in  contemplation  of  law, 
ta  /)ur/ (/eZ/rtf/,  courts  will  not  aid  either 
party,  by  enturcinK  ur  setting  aside  the 
contract  or  obllKntiun  while  It  is  executo- 
ry, or  by  enabling  him  to  recover  the  title 
to  property  which  he  has  parted  with  by 
Itri  means.  But,  "  where  a  contract  other- 
wise unobjectionable  la  prohibited  by  a 
statute  which  Imposes  a  penalty  upon  one 
ol  tbe  parties  only,  the  other  party  Is  nut 
ill  i>«rl  delicto,  and,  npon  dlsatfirmlnff  the 
contract,  may  recover  upon  an  Implied  h»- 
Kuni/mlt,  nKainst  tbe  party  upon  whiim  the 
penalty  is  impoHe<l,(orany  money  or  prop- 
erty whictt  has  been  advanced  upon  such 
contrai't."  This  fa«  not  only  consunnnt  to 
principles  of  sound  policy  and  Justice, 
but  is  aastnlned  by  the  authorities.  Cur- 
tis V.  Leavitt,  15  N.  Y.  9;  Tracy  v.  Tal- 
maKe,  14  .N.  Y.  1«2,  IKl ;  Oneidn  Bank  v.  On- 
tario Bonk,  21  N.  Y.  4!)U;  White  v.  Bank, 
2S  Pick.  1  SI,  180,188:  Lowell  v.  Railroad 
Corp..  23  Pick.  24.  31.  32;  Walan  v.  Kerby, 
90  MasH.  1 ;  Thomas  ▼.  (.'ity  uT  Itichmond.  12 
Wall,  «49;  I'urkerHbnrK  v.  Brown,  100  U. 
S.  487.  50:<,  1  8np.  Ct.  Kep.  442;  Presi-ott  v, 
Norris.  »2  N.  U.  101;  Lester  v.  Bank,  83 
Md.  r>G8;  Pom.  ISq.  Jnr.  S  4U3.  and  cases 
cited:  Bish.  Cont.  (Bd.  1887,)  §S  027,028, 
and  cases  cited. 

Oneida  Bunk  ▼.  Ontario  Bank.  21  N. 
Y.  4<.)0,  is  a  fair  illuatrati'in  ol  the  latter 
rule  and  Its  reason.  In  that  case  a  stat- 
ute oJ  New  York  dpclared  that  "no  bank- 
ins  association  or  individual  hanker,  as 
such,  shall  issue,  or  put  in  clrculution.  any 
bill  or  note  of  Much  nssoclntion  or  indi7id- 
ual  banker,  unless  the  same  shall  be  made 
payalileoii  demand. and  without  interest ;  * 
and  that  every  violation  of  thoPtutute  by 
any  <ittIoer  or  member  of  u  bunklnp;  assu- 
dation,  or  by  any  inillvlduni  banker, shall 
betleemed  and  adjuilKcd  a  misdemeauor, 
punishable  hy  fine  or  Iroprlsunnient  or 
both,  in  the  discretion  of  the  court  having? 
cognisance  tliereof.  Drafts  were  issued 
by  a  bank  to  one  Perry  for  money  ad- 
vanced, in  violation  of  this  statute.  The 
Question  in  the  case  was. could  Perry,  who 
dealt  with  the  bonk,  and  touk  from  It  the 
drafts  which  the  statutu  prohibited,  re- 
ject the  drafts,  they  being  void,  and  re- 
cover t.*ie  money  or  VHlne  which  be  ad- 
vanced on  receiving  them?  The  court 
held  that  be  could.  Chief  Justice  Com- 
STocK.  spenkinic  for  the  court,  sabi :  "The 
ureninent  for  the  defendant  aorainst  this 
position  rests  wh<illy  un  the  idea  that 
Perry,  In  receiving  the  postdated  drafts, 
was  as  much  a  public  offender  as  tbe  bank 
tir  its  officers  issuing  them.    •    •    •    But 


snch  werenot  the  relations  ofbotli  the  par- 
ties to  these  transactioua.  Whatever  there 
was  of  Rullt  in  the  Issuing  of  the  drafts  it 
wasthecreatureof thestatute.  Therelsno 
rule  of  ethics  or  principle  of  tbecommon  law 
against  the  issue  of  time  obllgationH  by 
banks  or  hankers.  The  offense  is  therefore 
precisely  of  the  nature,  form,  and  propor- 
tions which  tbe  legislature  have  declared. 
By  that  authority,  and  that  alone,  tbe 
bank  Is  pndiiblted  from  Issuing,  but  not 
the  dealer  from  receiving;  and  the  punish- 
ment Is  denounced  solely  against  the  in- 
dividual banker,  or  tbe  otilccro,  agents, 
and  members  of  (be  association.  The 
same  power  which  created  the  offense  has 
designated  the  criminal  parties.  •  •  • 
It  the  issuing  of  the  drafts  wasprohlbltedr 
and  if  they  were  also  void.  Perry,  never- 
theieBB.had  a  right  to  demand  and  recover 
the  sums  of  money  which  be  actually 
loaned  to  the  defendant." 

A  further  review  of  the  autboritlen  is  un- 
necessary. They  aresuHlclently  examined 
la  the  cases  cited  above.  Whatever  doubt 
may  have  been  entertained  as  tothelotter 
rule,  it  Is  now  well  settled  by  authority. 

Tbe  act  ol  April  23  1873,  does  not  make 
the  buying  or  offering  to  buy  tbe  home- 
stead of  a  deceased  person  at  an  adminis- 
trator's or  executor's  sale,  after  it  lias 
been  selected  by  the  widow  or  minor  chil- 
drHD  and  reserved  from  sale,  a  criminal 
offense.  The  a<lminiBtrator  or  executor 
attempting  to  sell  is  alone  subject  to  the 
penalt.v.  He  abmo  Is  declared  to  be  the 
criminal  by  the  statute  creating  the  of- 
fense. The  person  assuming  to  be  the 
purchaser  at  the  pretended  sale  Is  guilty 
of  no  criminal  nr  Immoral  act,  and  has 
not  violated  the  act,  and  stands  as 
thuuKh  the  effort  to  sell  was  not  criminal 
in  any  respect:  and  is  therefore. according 
to  Nichols  V.  Sbearon.  49  Ark.  7u,  4  8.  \V. 
Hep,  107,  and  cases  cited  above,  entitled 
to  be  subrogated  to  the  rights  against  the 
estate  which  were  held  by  the  creditors 
whose  claims  his  money  b«s  paid. 

It  is  suggested  that  appellee  is  not  en- 
titled to  subrogation  because  be  aided  tbe 
administrator  in  making  the  sale  iiy  ap- 
praising the  homestead,  and  thereby  be- 
came an  accomplice  In  the  commission  of 
a  misdemeanor.  To  make  him  such  nn  ac- 
complice, he  must  have  assisted  in  the  ap- 
praisement with  the  intent  to  encourage 
or  induce  the  administrator  to  make  tbe 
sale.  The  mere  appraloement  did  not 
operate  to  make  him  nn  accessory  to  the 
misdemeanor  committed  by  the  adminis- 
trator In  undertaking  to  sell  the  home- 
stead. The  statute  under  which  tbe  ap- 
praisement was  made  provided  that,  "  be- 
fore any  exccuturur  administrator  should 
sell  any  lands  and  tenements,  or  any  in- 
terest tiiereln,  by  tbe  order  of  the  court,  he 
shall  have  such  lands  and  teuHments  ap- 
praised by  three  disinterested  household- 
ers of  the  county  in  which  the  lands  and 
tenements  are  situated."  Such  nfvprals- 
ers  should  be  selected  because  they  are 
not  tntei«sted  in  tbe  sale.  The  presump- 
tion is,  the  administrator  endeavors  to 
do  hlH  duly  in  the  selection  of  them.  When 
he  selects  them  he  has  fully  determined  to 
make  the  sale;  the  order  for  that  purpose 
is  already  made.    Tbe  presumption  is,  be 
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•elects  them  becanae  they  are  dltintereat- 
ed,  and  that  chey  raake  tbe  appraisement 
in  the  performance  oT  a  doty,  with  no  In- 
tent to  advise  or  encourage  the  ndmlnla- 
trator  to  sell  or  deuire  to  control  his  nub- 
sequent  action,  and  without  regard  to  the 
course  he  may  thereafter  pursue  in  recHrd 
to  tbe  sale,  they  being  disinterested. 
There  Is  no  occasion  tor  them  to  ap- 
praise. If  their  object  is  to  advise  and  en- 
courage, as  they  can  do  so  just  as  effect- 
oally  by  other  means.  There  Is  no  oeces- 
enry  connection  between  the  two  acts. 

As  it  does  not  appear  that  uppelleewas, 
criminally,  an  acconipHoe  in  the  effort  to 
make  the  sale,  it  Is  unnecessary  to  con- 
sider what  would  have  been  his  right  In 
respect  to  subrogation,  if  he  had  been  such 
an  accomplice. 

Rut  It  nowhere  appears  that  tbe  pur- 
chase money  paid  by  appellee  was  appro- 
priated to  tbe  payment  of  the  creditors. 
This  being  true,  he  was  not  entitled  to 
subrogation;  and  the  fourt  erred  In  over- 
rallng  appellants'  demurrer  to  bis  auawer 
or  cross  complaint. 

Appellee  also  failed  to  make  the  credit- 
ors, to  whose  rights  he  seeks  to  be  subro- 
gated, parties  defendant  to  bis  cross  com- 
plaint. Such  creditors  were  indispen- 
sable parties,  and  should  havp  been  made 
defendants.  Kyner  v.  Kyner,  6  Watts, 
227.  Their  rights  were  Involved,  and  they 
had  a  right  to  defend  them.  As  they  were 
not  made  parties,  we  will  not  undertake 
to  decide  what  the  rights  of  appellee  as  to 
them  are,  under  the  peculiar  facts  of  this 
case. 

For  thecrrors  Indicated  the  decree  of  the 
circuit  court  is  reversed,  and  the  canse  is 
remanded  for  further  proceedings  consist- 
ent with  this  opinion. 


FoRDTCR  et  al  t.  Jackson.* 
(Sufrrtme  Court  of  Arkamat.    Nov.  10,  1BB9.) 

ISITJRT    TO    EXPKBSS    MbSSBX'OER  —  LiIABILITT  OP 

Railwat  Compant  —  Fsscise  Road— Animai. 
OH  Tbaoe  Causixo  Auciubnt— AuDiys  TO  BlIX 

O*  EXCBPTIONB. 

1.  An  PTpTesfl  mosdpnger  who  is  Injured, 
while  enlaced  in  his  duties  as  such,  by  the  de- 
railins  of  the  express  cnr.  has  the  xnnie  ri^bt 
of  action  aRainst  the  railwny  couip.any  as  any 
passenRer  would  have  under  the  same  circum- 
Btanoea. 

2.  A  rnShvay  company  cannot  escape  lln- 
bUity  for  an  injury  to  a  passeneer  caused  by  the 
eneine  coniin);  in  contact  with  an  animal  on  it* 
track,  on  the  ground  that  such  animal  came 
there  without  its  knowledge. 

3.  It  la  the  duty  of  a  railway  company,  for 
the  protection  of  passengers,  to  properly  fence 
its  track  agiiiiist  the  intrusion  of  cattle,  if  in  so 
dolug  it  will  lexscn  the  probnhility  of  accident. 

4.  Where  the  fireman  on  a  locomotive  failed 
to  mauitnin  a  lookout  as  the  train  entered  upon 
a  curve  in  the  road,  where  it  was  impossible  for 
the  engineer  to  see  l)otb  sides  of  tbe  track  from 
bis  place  in  tbe  cab,  and  such  train  thereby 
came  in  contact  with  an  animal  on  its  track, 
derailing  one  of  its  cars,  aud  injuring  an  ex- 
press messenger,  who  occupied  the  relation  of 
•  passenger,  snch  comnnnj-  is  liable. 

5.  Under  Sfansf.  Dig.  S|  510(),  61G1,  pro- 
riding  that  it  Is  only  where  exceptions  are  pre- 
sented to  the  Judge  for  allowance,  and  are  re- 
jected by  bim,  that  they  can  be  preserved  by 
tte  certificates  and  aOidavits  of  bystanders,  tbe 

■For  opinion  on  reheariDg,  see  20  S.  W.  Bep.  507. 


record  must  show  that  sticA  omitted  exceptfons 
wer«  so  presented  and  rejected  in  ordfr  to  per* 
mit  an  appellant  to  add  them  to  his  biU. 

Appeal  from  circuit  coart,  Lafayette 
cotinty:  William  L.Eakin, Special  Judge. 

Action  by  Dan  C.  Jackson  agulnst  S.  W. 
Fordyce  and  A.  H.  Swanson,  receivers  of 
tbe  St.  Lonis,  Arkansas  &  Texas  Railway 
Company  for  damages.  Judgment  for 
plaintiff.    Defenrlants  niipeal.    Affirmed. 

Bann  A  Uaughiin  and  Snm  II.  West,  for 
appellants.    IScott  A  Jones,  for  appellee. 

CocKRiLL,  C.  J.  The  plalntlR  was  the 
messenger  of  the  Soothern  Express  Com- 
pany, engaged  In  conducting  the  express 
company's  hnslness  on  the  line  of  the  ap- 
pellants' railway.  The  car  provided  by 
the  railway  for  the  use  of  the  express  com- 
pany was  derailed  while  the  plaintiff  was 
discharging  bis  duties  as  express  messen- 
ger, and  he  was  injured  by  the  wreck 
which  followed.  He  recovered  Judgment 
for  the  personal  Injury, and  It  Isargnud  by 
the  appellants  that  the  plaintiff's  relation 
to  tbe  company  does  not  warrant  a  re- 
covery. It  Is  trac  there  was  nc>  express 
contract  between  the  plaintiff  and  therall- 
way  company;  but, as  the  railway  under- 
took to  carry  him,  It  was  bound  to  ose 
every  reasonable  precaution  to  carry  bim 
safely.  He  could  recover,  therefore,  in 
tort.  Just  as  any  passenger  may,  for  the 
violation  of  this  general  duty.  All  tbe 
cases  upon  this  and  analogous  qaestiooa 
are  to  that  effect.  Tbomp.  Carr.  p.  4.^).  f 
5;  P«tt.  Ky.  Ace.  Law,  S222;  i  Wood.  Ry. 
Law,  p.  1042. and  noteS;  Yeomans v.  Navi- 
gation Co.,  44  Col.  71;  Railway  Co.  v. 
Woodworth,  26  Ohio  St.  585;  Brewer  r. 
Railway  Co.,  124  N.  Y.  59,20  N.  E.  Rep. 
324;  Seybolt  v.  Railway  Co.,  03  N.  Y.  56-2; 
Blair  V.  Hallway  Co.,  66  N.  Y.  313;  Rail- 
way Co.  V.  Wilson,  (Tex.  Sap.)  15  S.  W. 
Rep.  2X0. 

The  testimony  on  behalf  of  the  plaintiff 
tended  to  show  that  two  causes  conduced 
to  the  wreck,  vli.,  a  bnll  on  the  track,  and 
a  rotten  bridge.  The  undUputrd  facts 
were  that  a  bnll  came  upon  the  track 
near  the  bridge,  the  engine  ran  over  the 
animal,  the  tender  broke  loose  from  the 
express  car,  the  latter  went  through  the 
bridge,  and  the  plaintiff  was  Injured  by 
the  fall  of  the  cnr.  Those  facts  established 
a  prima  facie  case  for  recovery  In  the  plain- 
tiff's favor,  for  the  at-cldent  would  not 
have  hoppened,  ordinarily,  had  the  track 
been  safe,  and  the  train  operated  with 
care.  Seybolt  v.  Railway  Co.,  95  N.  Y. 
562:  Railway  Co.  v.  Hopkins,  54  Ark.  209. 
15  S.  W.  Rep.  010;  Railway  Co.  v,  Harper, 
44  Ark.  524.  To  ovtrcome  the  case  thna 
made,  the  railway  points  to  testimony  In- 
trodnced  b.v  It  tending  to  show  that  the 
bridge  was  in  sound  condition,  and  that 
the  bull  came  upon  the  track  without  the 
knowledge  of  the  comjiany's  employes. 
This  testimony  Is  contrudletor.v  of  that  of 
the  plaintiff,  but  It  does  not  extirpate  it. 
If  It  could  be  conceded,  however,  that  the 
Jury  was  bound  to  find  that  the  bridge 
WHS  safe,  thp  plaintiff's  prlmn  f/tcfe  case 
would  not  be  overcome,  because  the  rail- 
way did  not  show  that  tbe  company,  or 
Its  servants  In  charge  of  the  train,  had 
exercised  due  care  to  keep  the  animal  oB 
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tbe  track,  or  to  prevent  a  coIUsloii  with 
it.  It  ia  nu  answer  for  the  rnilway  to 
prove  simply  that  the  animal  came  there 
without  ita  knowledKe.  Jn  thia  atate  It  ia 
tb«  general  custom  to  permit  cattle  to  run 
at  larpp.  It  la  apparent  to  those  who 
operate  railroads  that  roaming  cattle  are 
a  constant  menace  to  tbe  safety  of  an  un- 
Koarded  track.  The  railwayV  tibligatlon 
to  every  one  whom  it  undertakes  to  carry 
in  tbe  relation  o'l  a  pnsst^ntEer  is  that  it 
will  take  every  reasonable  precaution  to 
avert  injury  to  his  person,  whether  from 
collision  with  cattle  or  from  other  danxer 
which  it  has  reason  to  ap|)rehend.  The 
oniiHRlun  of  any  reasonable  precaution  to 
effpct  that  end  im negliReni^e.  Railway  Co. 
V.  Cnnman,  52  Ark.  517, 1»  S.  W.  Rep.  280. 
This  oOligation  requires  of  the  employes 
in  charge  of  tralna  faithful  watrbiulness, 
to  prevent  accidents  by  collision  with 
cattle;  and  itrcquires thecorapany  to  keep 
a  clear  right  of  way.  t.)  afford  them  the 
facility  of  performing  that  duty.  W  these 
or  other  precautions  are  insuftlcipnt  to 
gnard  against  the  danger,  and  a  fence  will 
reader  the  track  safe  from  the  intrusion 
of  cattle,  the  company's  obligation  de- 
rnands  the  more  effective  precaution.  "11 
the  want  of  a  proper  fence  makea  the  rail- 
way unsafe,  and  an  accident  happens  to  a 
passenger  in  consequence,  the  company 
are  responsible  to  him,  although  they  are 
under  no  obligation  to  theadjacent  [land] 
owner"  or  the  owner  of  rattle  to  fence  the 
track.  Buxton  v.  Railway  Co.,  L.  R.  8 
Q.  B.  549;  Railroad  Co.  v.  Chenewith,  52 
Pa.  St.  8K2;  Hallway  Co.  v.  Wilnon.  (Tex. 
JSup.)  15  S.  W.  Rep.  28U;  Cornwall  v.  Ball- 
rond  Co..8Fo8t.  (N.H.):61,ie9.  Now.  the 
testimony,  considersd  in  its  stronKest 
l)ea ring  for  the  railway,  did  not  warrant 
the  jury  in  finding  that  t-be  company  had 
taken  the  necessary  precaution  to  prevent 
collision  with  cattle.  There  la  nothing 
tending  to  prove  that  the  track  could  not 
have  been  made  safe  by  the  use  of  a  fence 
at  the  point  where  the  bull  entered  upon 
the  right  of  way;  and  tbe  uncontradicted 
statement  of  the  fireman  shows  that  he 
did  not  exercise  due  care  in  maintaining  a 
lookout.  He  testiiieH  that  he  quit  his 
watcb  jnst  ai  the  train  entered  upon  the 
curve  in  tlie  road  where  the  accident  hap- 
pened. He  knew  that  the  engineer  could 
not  keop  watch  upon  l>oth  Hides  of  the 
curve  at  that  point,  and  common  pru- 
dence demanded  that  he  should  remain  at 
Ills  post  until  hia  companion  could  see 
both  sides  of  the  track  from  his  i)lace  In 
the  cab.  The  curve  was  short,  and  the 
duty  which  he  turned  to  perform  was  not 
imperative  nt  that  moment,  and  it  could 
hhve  been  pcn'ormed  upon  the  straight 
track  hefom  reaching  or  after  passing  the 
curve.  If  the  fireman  had  kept  a  lookout, 
the  presumption  is  he  would  have  discov- 
ered the  animal  in  lime  to  avert  the  acci- 
dent, nnleaa  prevented  by  the  trees  and 
l.'ushes  which  some  of  tlie  witnesses  say 
grew  near  the  track  at  that  point.  But, 
if  prevented  by  that  cause,  it  would  have 
offered  no  excuse  for  the  company,  as  be- 
fore stated. 

The  appellants  argue  that  the  charge  of 
the  court  Imposes  a   higher  degree  of  care 
4pon   the  railway  In  its  effort  to  avoid 
▼.20s.w.no.20— 34 


dans;er  to  passengers  than  the  law  Jnatl- 
flea.  The  Instruction  mainly  complained 
of  is  couched  in  language  copied  from  an 
opinion  of  this  court.  But,  if  we  should 
concede  that  its  language  is  too  rigid  for 
application  In  this  case,  the  verdict  ahould 
not  he  disturbed,  because  the  undisputed 
facts  establish  a  state  of  case  upon  which 
the  plaintiff  should  recover. 

The  appellants  attempt  lo  add  to  the 
Idll  of  exceptions  ailowe<l  by  the  trial 
judge  by  presenting  a  certificate  of  by- 
Htanders  file<l  with  the  circuit  clerk, 
and  aftirlavits,  attesting  tlie  truth  of 
their  additional  exceptions;  but  their  ef- 
fort must  prove  futile,  because  the  record 
fails  to  show  that  the  omitted  exceptions 
were  presented  to  the  judge  for  allowance 
and  rejected  by  him.  It  la  only  where  the 
exceptions  are  presented  to  the  judge  for 
allowance,  and  are  rejected  by  him,  that 
the  statute  permits  them  to  be  preserved 
i)y  the  certificate  and  affidavits  of  by- 
standers. Mansf.  Dig.  §§5160,5161.  When 
the  judge  rejects  any  part  of  (he  hill  of  ex- 
ceptions presented  to  him  for  allowance 
liy  either  party,  he  should  certify  that  fact. 
If  the  aggrieved  party  desires,  in  the  hill 
of  exceptions.  The  foundation  ia  then  laid 
for  preserving  the  excluded  exceptions  by 
tbe  aid  of  bystanders.  If  tbe  judge  refuses 
to  certify  this  disallowance  of  any  matter, 
it  Is  time  enough  then  to  attempt  to  bring 
that  fact  upon  the  record  by  the  bystand- 
ers. For  aught  that  appears  here,  tbe 
judge  allowed  the  bill  of  exceptions  pre- 
sented to  him  by  the  appellants.  There  is 
no  Intimation  to  the  contrary  in  the  bill 
of  exceptions,  the  certificates,  or  the  affi- 
davits. We  cannot  extend  our  considera- 
tion, therefore,  beyond  the  exceptions  con- 
tained in  the  bill  allowed  by  the  judge. 

Let  tbe  judgment  be  affirmed. 


Harris  et  a/,  v.  Watson. 

(Supreme  Court  of  Arkansat.    Nov.  13,  1892.) 

Administbatoks — Hale  of  Uomesteao — Rbpeal 
or  Btatl'te— St'BROOATiox — Parties. 

1.  The  purchaser  at  an  administrator's  sale 
of  land  set  apart  bj  the  probate  court  as  the 
homestend  of  minor  children  of  a  deceased  per- 
son until  they  should  come  of  aee.  did  not  vio- 
late Act  No.  105,  approve<l  April  25,  1873, 
which  made  it  a  misdemeanor  for  an  adminis- 
trator to  sell  land  so  set  apart,  and  he  is  enti- 
tled tn  be  subrogated  to  the  rights  of  creditors 
to  whose  claima  the  purchase  money  was  ap- 
plied. 

2.  Civil  Code  Pr.  i  470,  which  limited  the 
period  within  which  creditors  who  had  failed  to 
appear  before  the  commissioner  appointed  \>j 
the  court  smd  proTe  their  claims  against  a  de- 
cedent's estate  might  bring  a  direct  action 
against  legatees  and  distributees,  was  impliedl; 
repealed  by  Const.  1874,  art.  7,  f  34.  which 
vests  in  probate  courts  the  exclusive  jurisdic- 
tion of  matters  of  administration  of  deceased 
persons'  estates. 

3.  Creditors  to  whose  rights  a  party  seekt 
to  be  subrogated  are  necessary  parties  to  an  ac- 
tion to  obtain  such  subrogation. 

Appeal  from  circuit  court.  Jackson  coun- 
ty; Jamrs  \V.  Buti.eh,  Judge. 

Action  by  £.  L.  Watson  against  Benja- 
min Harrlaaud  others  to  obtain  the  sale 
of  lands.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 
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The  other  facta  fnlly  appear  In  the  fol- 
lowing Btatemuat  by  Battlk,  J.:    . 

£.  L.  WatHun  filed  hla  complaint  tn  the 
Jackaon  circuit  conrt,  In  chancery,  on 
the  11th  of  Augtiat,  1887,  and  stated  there- 
in that  John  Harria  died  in  1872,  leaving 
aa  bla  heirs  Benjamin  Uarrla,  JohnO.  Har- 
ria,  and  Elizabeth  Harris;  leaving  alao 
considerable  peraonal  eatate,  of  the  value 
ol  about  95,000.  That  on  theaameday 
Frank  Wlsbonwaa  oppoluted  adminiatra- 
tor.  That  the  intestate  owed  about  $12,- 
5UU;  and  to  the  plaintiff  $342.89,  also  to 
Watson  &  We»t  $529.73.  Watson  &  Son, 
$728.25,  and  Watson  &  Ingalls,  $225.45, 
which  had  been  asHlKued  to  plaintiff,  mak- 
ing in  all  $2.02(1.82,  Inclusive  of  interest. 
That  Wishon  made  a  final  settlement  with 
the  probate  court,  showing  u  balance  due 
of  $1U6.02.    That  on  the  14th  day  of  May, 

1880,  J.  R.  Loftlu  waa  appointed  adminis- 
trator in  his  stead.  That  when  Inteatate 
died  he  owned  the  following  landa:  N. 
W.  %  of  N.  £.  U,  section  31.  iS.  W.  ]i.  S.  % 
ot  N.  W.  }i,  ii.]i  of  S.  E.  %  of  8.  E.  %,  aec- 
tlon  30,  township  14  N.,  range  1  W.  That 
the  eon,  .1.  Q.  Harris,  and  daughter,  Eliz- 
abeth Harris,  were  infants  when  he  died, 
and  that  the  E.  ^  of  S.  W.  }^  and  W.  H  of 
S.  E.  %  of  section  80  were  set  apart  by  the 
probate  court  aa  a  homestead  until  the  In- 
fants ahould  become  21  years  of  age. 
That,  the  personal  property  proving  In- 
aufilcient  to  pay  the  debts,  Loftin  obtained 
an  order  from  the  probate  court  at  the 
July  turm.  1880,  to  sell  the  homestead  sub- 
ject to  the  right  of  the  infants.  That  the 
lands  were  accordingly  sold  on  the  4th  day 
of  September  of  the  same  year  to  the 
plnlntltf,  he  paying  for  the  E.  ii  ot  8.  W.  V 
$534,  and  for  the  W.  X  of  the  8.  E.  %  $.'>34, 
which  sums  were  paid  to  said  adminiatra- 
tor. 

"That  on  the  18th  day  of  October,  1880, 
the  sale  was  approved,  and  the  conrt  or- 
dered a  deed  to  he  executed  to  the  plain- 
tiff, which    was  accordingly  done.  May  0, 

1881.  That  the  sum  thus  paid  by  plaintiff 
waa  applied  to  the  extingulHhment  ot  the 
debts  of  the  eatate  pnt  rata,  leaving  a 
large  part  ot  the  debts  unpaid.  That 
Loftin  afterwards  made  a  final  settlement 
with  the  court,  and  waa  dlRcharged,  and 
that  Robert  Brown  had  been  appointed 
admlniatrntor;  but  that  he  had  no  other 
asseta  in  hla  hands,  except  said  home- 
stead, which  had  been  nnlawlully  aold. 
That  Raid  Infanta  have  now  become  of  full 
age.  That  plaintiff  haa  become  subrognt- 
eil  to  the  rlghta  of  the  creditors  to  the 
amount  of  his  bid.  $1,068,  with  interest 
from  the  4th  day  of  February,  1881. 

"  Plaintiff  prayed  that  the  lands  be  sold  ; 
that  the  proceeds  be  applied  to  paying 
hla  debts:  and  that  the  reaidne,  if  any,  be 
paid  to  said  administrator." 

The  defendants  answered,  alleging, 
among  other  things,  that  the  children  of 
John  Harris,  deceaHed.  arrived  of  age  aa 
follows:  Bfnjamlu  Harris  on  the  30th 
day  of  March,  1877,  J.  Q.  Harris  on  the 
19tb  of  .luly,  1S80,  and  Elizabeth  Harris 
on  the  30th  of  July,  1883;  and  that  plain- 
tiff did  not  aue  within  two  yeara  after  hla 
canse  of  action  accrued.  They  also  de- 
murred to  the  complaint. 

After  hearing  the  evidence  adduced  by 


both  parties, 'the  coart  fuaod  tbat  tbe 
agea  of  thechlldren  were  proved  as  stated, 
and  tbat  the  homestead  bad  been  duly  set 
apart  by  tbe  probate  court;  that  tbe 
plaintiff  took  notbtng  by  tbe  purchase  of 
the  homestead,  but  that  be  was  entitled 
tu  be  subrogated  to  the  rigbtd  of  the 
creditors  to  the  amount  of  $1,068,  deduct- 
ing the  amount  of  $147.41,  received  by 
plain  tin  aa  a  creditor,  leqviiig  a  balance  of 
$920.!t9,  which  waa  allowed  to  bear  inter- 
est at  the  rate  of  aix  per  cent,  from  Feb- 
ruary 4,  1881,  making  tbe  anionot  due  at 
the  date  of  the  decree  $1,480.69.  Tbe 
court  decreed  that  the  same  be  a  Hen  on 
the  land,  that  It  should  be  aold  tor  the 
payment  thereof,  and  that  the  defendants 
pay  the  costa  of  tbe  suit.  Tbe  defendants 
appealed." 

U.  At.  li  G.  B.  Rose  and  S.  R.  Allen,  for 
apppllan  ta.  Robert  NetU  and  J.  U.  Moore. 
for  appellee. 

Battle,  J.,  (after  statlag  tbe  factn.) 
The  sale  ot  tbe  lauds  which  were  occupied 
by  John  Harris  aa  a  homestead  at  the 
time  of  his  death,  and  were  set  apart  by 
the  probate  court  to  hie  minor  children 
until  they  should  become  of  age,  was  void. 
Tbe  purchaser  did  not  commit  any  offense 
under  the  act  of  the  general  aMembly  num- 
bered 105,  (ind  approved  April  25,  187:^.1 
by  attempting  to  buytheland.  Heatanda 
aa  though  the  etiort  to  aell  waa  not  made 
a  criminal  ottenae,  and  la  entitled  to  be 
subrogated  to  the  rights  against  the  es- 
tate which  were  held  by  the  creditors 
wboaeclaima  hla  money  baa  paid.  Bond  v. 
Montgomery,  (Ark.)  2ii  8.  W.  Rep.  525. 

Appeilanta  Insist  that  this  action  Is 
barred  by  limitation,  and  to  sustain  this 
coutentlon  rely  upon  section  470  of  the 
Code  of  Practice  In  civil  cases.  This  ner- 
tlon  is  a  part  of  chapter  8  of  title  10  of  the 
Code,  which  provided  for  the  settlement 
of  the  estate  of  deceased  persons.  Sec- 
tion 465,  which  Is  the  first  section  of  tbat 
chapter,  provided  tbat  "the  peraonal  rep- 
resentatire,  heir,  devisee,  legatee,  dlstrio- 
utee,  or  creditor  of  a  deceased  person,  may 
Institute  an  action  by  equitable  proceed- 
ings fur  the  settlement  of  bis  estate,  and 
in  such  action  may  make  all  havInR  an  in- 
terest in  tbe  estate  and  settlement  deiend- 
anta. "  8ectIon  467 provided  that  the  court 
shall  make  an  order  In  all  such  actions 
"for  the  creditors  of  such  decedents  to  ap- 
pear before  a  commissioner,  to  be  appoint- 
ed by  the  court,  and  pr:>ve  their  claims  b.v 
a  certain  day,  to  be  named  In  the  order." 
Section  4(i8  provided  that  "a  creditor  ap- 

'Act  No.  105  of  April  25.  1873.  i  9,  provides 
tbat  when  tbe  proTisions  of  preceding  sectioDs 
of  tbe  act  "bave  been  complied  with  by  tbe  pai^ 
ties  claimant,  anr  administrators  or  e.\ecuton 
of  tbe  estate  of  the  deceased  who  sball  assume 
the  possession  of,  or  iu  any  manner  disturb  tbe 
widow  or  children  in  the  enjoyment  of.  said 
homestead,  or  undertake  to  seU  the  same,  shall 
be  adjudged  ^ilt;r  of  a  high  misdemeanor,  and 
shall,  upon  conviction,  be  imprisoned  in  tbe 
county  jail  for  a  term  not  less  than  one  nor  mora 
than  two  months,  and  shall  be  fined  in  any  snm 
not  less  thnn  one  hundred  nor  more  than  five 
hundred  ilollars,  and  shall  also  be  liable  upon 
bis  official  bonil,  to  tbe  injured  parties  in  twice 
tbe  amount  of  damages  which  they  may  have 
sustained." 
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peering  before  a  commissioner,  and  |irp- 
wntlDX  bis  claims,  becomes  thereby  a 
party  to  the  action,  and  Is  concluded  b; 
tfaefloal  Judgment  of  the  court  allowing 
or  rejeL-ting  bis  claim;"  and  section  46tt 
pnirlded  that  "creditors  falling  to  appear 
and  prove  their  claims  aereeably  to  sacb 
ordershall  bave  no  claim  against  tbeezec- 
Qtor  or  administrator  nrbo  has  actually 
paid  out  the  estate  In  expenses  of  admln- 
latratlon,  and  to  creditors,  legatees,  or 
distributees."  Section  470  then  provided  : 
'Legatees  and  distributees  shall  be  liable 
to  a  direct  action  by  a  creditor  to  the  ex- 
tent o(  the  estate  received  byeacta  of  them, 
notwithstanding  the  failure  of  thecreditor 
to  appear,  and  the  discharge  of  the  per- 
sonal representative,  as  pri>Mnribed  In  the 
preceding  section ;  and  that  liability  shall 
cootlnoe  lor  the  same  period  that  the  11a- 
tiilltyof  the  personal  representative  would 
bave  cunclnued  but  fur  said  discharge.  <" 
it  is  obvious  that  the  liability  referred  to 
in  the  Inst  section  is  the  liability  of  tbe 
livratPCH  and  distributees  to  tbe  creditors 
who  did  not  appear  before  the  curamis- 
■iooer  and  present  their  claims  in  the  ac- 
tions by  equitable  proceedings  for  tbe  set- 
tlement of  the  estntPB  of  the  deceased  per- 
sons, mentioned  In  the  preceding  sections; 
and  that  section  470  did  not  limit  the  con- 
tinuance of  an.T  other  liability.  Aa  tbe  five 
preceding  sections  were  Impliedly  repealed 
by  tbe  constitutiou  of  1874,3  which  gives 
to  probate  courts  exclusive  jarisdlctiou  of 
matters  of  adminlstratinn  of  tbe  estates 
of  deceased  pernons,  such  limitation  Is  not 
in  force  in  this  state,  and  does  not  affect 
this  action. 

Appellee  failed  to  make  the  creditors,  to 
whose  rights  he  seeks  to  be  subrogated, 
parties  to  this  action.  It  is  evident  they 
were  necessary  parties.  It  would  be  a 
violation  of  natural  Justice  to  dispose  of 
their  rights  without  affording  them  an  op- 
portunity to  be  beard.  As  they  were  not 
made  parties,  we  will  not  undertake  to 
decide  what  tlin  rights  of  appellee  as  to 
tbem  are  under  the  peculiar  facts  of  this 
case. 

On  account  of  this  defect  to  tbe  parties 
to  this  action  the  Judgment  of  the  court 
below  is  reversed,  and  the  caoseis  remand- 
ed tor  furtb>!r  proceedings. 


O'CoxNBM^  et  Hi.  V.  Rosso. 
{Supnme  Court  of  Arkansas.    Nov.  19,  1893.) 
FoKM  OF  Actios— Breach  of  CoifTiiAOT— Dam- 

AOBA. 

1.  Where  the  complaint  is  not  clear  as  to 

whether  the  action  is  in  contract  or  tort,  and 
defendants  do  not  object  on  that  score,  but  in- 
vite isHQe  on  both,  they  cannot  complain  i>e- 
cause  the  court  charges  tbe  jnr^  on  each. 

2.  Where  the  anticipated  profits  under  a 
contract  are  not  definite,  and  defendants  have 
pat  ao  end  to  it,  i>laiotiS  can  recover  expenses 
incurred  in  preparing  to  perform  same. 

Appeal  from  circuit  court,  Arkansas 
counry;  John  A.  Williams, SpeciaiJudge. 

Action  by  Joe  Rosso  against  John 
OTonnell  and  H.  P.  Bradford  for  com- 
pensation for  breach  of  contract.    Judg- 
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ment  for    plalntlO.     Defendants   appeal. 
Affirmed. 

J,  u.  Jt  J,  O.  Taylor,  for  appellants.  & 
M.  Taylor  AuA  J.  W.  Crawford,  for  appel- 
lee. 

CocKHiLL,  C.  J.,  (after  stating  the  faet» 
orally.)  It  is  not  certain  from  the  com- 
plaint whether  tbe  plaintiff  intended  to 
state  a  cause  of  action  as  for  a  breach  of 
contract  or  a  tort  in  the  nature  of  tree- 
pass.  The  appellants,  who  were  tbe  de- 
fendants below,  made  no  objection  to  the 
complaint  on  that  score,  bat  in  their  an- 
swer proffered  an  Issue  upon  the  breach  of 
tbe  contract  and  tbe  commission  of  the 
trespass.  The  objection  now  made  to 
tbe  charge  of  tbe  court  is  that  the  com- 
plaint did  not  warrant  any  instruction  as 
to  the  exemplary  damages,  and  that  the 
expenses  Incurred  by  the  ]>lalntltt  to  rarry 
out  the  contract  could  not  be  recovered. 
A  charge  upon  either  phase  of  tbe  case 
was  applicable  to  one  of  the  issues  ten- 
dered by  the  defendant,  and,  as  they  had 
Invited  the  issues,  they  cannot  be  heard 
to  complain  that  tbe  court  gave  an  ap- 
propriate charge  to  the  Jury  upon  each 
nf  them.  Our  inquiry,  therefore,  is,  does 
the  charge  as  to  the  measure  <if  damages 
declare  the  law,  and  was  it  applicable 
to  eltbe.r  phase  of  the  case?  If  the  action 
bad  been  prosecuted  solely  to  obtain  com- 
pensation for  tbe  loss  of  the  contract, 
the  circumstances  attending  the  breach 
could  not  affect  the  result,  and  no  dam- 
ages conld  be  awarded  for  a  tort  which 
the  proof  of  those  circumstances  showed 
bad  been  committed.  2  Sedg.  Dam.  §  602. 
No  exemplary  damages  could  be  awarded 
in  that  case.  But  the  charge  as  to  exem- 
plary damages  was  applicable  to  the  tort 
set  out  in  tbe  complaint  upon  which  the 
defendant  Joined  issue.  Such  damages 
may  be  awarded  wherever  a  trespass  Is 
committed  with  deliberate  violence  or  op- 
pression. Clark  V.  Bales,  15  Ark.  452; 
Barlow  v.  Lowder,  85  Ark.  492. 

No  objection  is  made  to  the  form  of  the 
charge.  Mo  error  is  therefore  pointed  out 
as  to  that.  As  to  the  other  brancb  of  the 
charge  upon  the  monsure  of  damages,  a 
plaintiff  is  entitled  to  recover  the  exiienses 
incurred  by  him  in  bis  preparation  to 
perform  a  contract  which,  without  his 
fault,  the  defendant  ban  put  an  end  to, 
where  the  anticipated  profits  under  the 
contract  are  too  speculative  to  admit  of 
clear  and  direct  proof.  2  Sedg.  Dam.  § 
607;  5  I.awson,  Rights,  Rem.  &  Pr.  §  2023; 
U.  S.  v.  Behao,  110  D.  8.  sm,  4  Sup.  Ct. 
Rep.  81;  Howard  v.  Manufacturing  Co.,  ISO 
fT.  S.  199, 11  Sup.  Ot.  Rep.  500.  That  was 
the  state  of  case  made  by  the  proof  in 
this  case  under  the  issue  upon  the  breach 
of  the  contract.  The  plaintiff  was  there- 
fore entitled  to  recover  the  loss  he  had 
sustained  by  reason  of  bis  outlay  and 
expenses  made  and  incurred  In  the  fair  en- 
deavor to  perform  the  contract  which  he 
hud  assumed.  He  had  partially  enjo.ved 
the  lienefitof  his  proparotory  expenditures 
In  the  partial  performance  of  his  contract. 
It  was  proper,  therefore,  to  apportion 
Bucb  expenditures,  and  the  defendants 
have  nut  suggested  that  the  charge 
ought  not  to  bear  an  interpretation  which 
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leads  to  that  mult.  It  was  proper  (ur 
the  Jury  to  take  into  conslileratlnn  the 
amoants  paid  by  the  pUlntilf  to  secure 
the  services  of  oiaalcianH  which  the  de- 
tendants  required  him  to  provide;  the 
rrel;j;ht  charges  on  his  Hoda  rountain 
brought  from  Boston  to  Pine  BJuff ;  and 
the  Hmonnt  paid  (ur  tobacco  license  to 
enabie  the  plaintiff  tn  supply  that  article 
tu  the  defendants'  patrons,  for  that  was 
fairly  within  the  scope  of  the  plaintiff's 
duty  under  the  contract.  There  was  no 
error,  therefore,  in  admitting  testimony 
of  the  plolntirf's  expenses  In  reference  to 
those  matters,  or  in  instructing  the  Jury 
in  regard  to  them. 

When  the  Jury  retired  to  deliberate,  the 
court  permitted  tliem  to  take  with  them 
a  list  of  the  items  of  expense  which  the 
plaintiff  testifled  he  bad  incurred, instruct- 
ing  them  not  to  consider  any  claim  for 
anticipated  prnfitH  and  other  excluded 
deniunds.  Amung  the  items  which  were 
not  excluded  from  their  consideratiun  was 
aclaim  of  928.77for  moneyexpended  by  the 
plaintiff  for  skates,  and  the  sum  of  97.60 
for  moving  his  household  eff?ct8  from  one 
location  tu  another  in  Fine  Bluff.  The 
Jury  must  have  understood  that  they 
were  at  liberty  to  take  thene  Items  Into 
consideration  in  aaseusing  damages 
against  the  defendants.  The  removal 
of  the  plaintiff's  household  goods  was  not 
made  in  execution  of  the  contract,  but 
solely  for  bis  convenienee.  The  expendi- 
ture was  not  properly  chargeahlu  to  the 
defendants;  nor  was  he  entitled  to  recov- 
ar  the  cost  of  materials  left  on  hand  when 
the  contract  wb<i  violated.  The  most 
that  can  be  demanded  In  such  a  esse  is 
the  difference  between  the  legitimate  ex- 
penditure made  to  carry  ont  the  contract 
and  the  value  of  the  material  left  on 
hand.  d.  S.  v,  BehHu,  supra.  But  the 
value  of  the  skates  was  not  proved. 
There  Is  no  presumption  that  they  are 
without  value.  Consequently  there  was 
no  basis  for  a  calculation  of  damages  on 
account  of  their  purchase.  The  bill  of 
Items  referred  to  contained  several  which 
conid  not  be  made  the  basis  of  recovery. 
The  plaintiff  had  been  permitted  to  testify 
as  to  BoniH  of  them.  Before  delivering  the 
list  of  items  to  the  Jury,  the  court  cauHed 
those  Just  referred  to  to  be  marked  off, 
and  instructed  the  Jury  not  to  consider 
them,  and  thereby  withdrew  the  previous- 
ly admitted  incompetent  testimony  in  ref- 
erence to  them.  The  prpsuraption  Is  that 
the  verdict  is  based  upcm  the  legal  Items 
only.  Carr  v.  Statu,  43  Ark.  91).  There 
is  therefore  no  reversible  error  as  to  that. 
The  defendants  could  not  have  been  preju- 
diced by  the  court's  refusal  to  give,  as  part 
of  its  charge,  their  prayer  for  an  instruc- 
tion as  to  damages  to  be  recovered  by 
them  against  the  plaintiff,  for  the  proof 
would  not  have  warranted  a  finding  of 
more  than  nominal damageMtntheirfavor, 
even  if  the  prayer  contained  a  correct 
statement  of  the  law.  A  finding  of  numl- 
nnl  damages  in  tlieir  favor  could  not  re- 
duce the  amount  of  the  verdict  against 
th<-m,  so  as  to  warrant  a  reverHal.  No 
other  question  in  the  case  is  urged  by  the 
aitpellnnts  or  ronsidured  by  the  court. 
Full  atonement  may  be  made  for  the  error 
pointed  out  by  dedactlug  936.27  from    the 


rerdlct.  It  the  npi>ellee  will  enter  a  nmlt- 
tltar  for  that  amount,  upon  the  uaaal 
terms,  within  15  days,  Judgment  may 
stand  for  the  reduced  amount;  otberwlRe 
the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Kane  et  al.  v.  Kansas  Crrv,  F.  S.  &  If. 
Rt.  Co. 

(Supreme  Court  of  MUtouri,  DlvlgUm  Ifo.  1. 
Oct  81,  IbtKi.) 

EJBCmSKT  — TlTLS    TO    SOFPOBT— "OWHBBS"  OF 

TiTi.8 — Statutes— BcLEs  of  Constbuctioit. 
l.In  ejectment,  plaintiffs  dsimed  dtle  nn- 
der  an  adrnmistrator's  sole  of  land  for  the  pay- 
ment of  debts  of  a  decedent;  defendant  claimed 
under  prior  condemnation  proceedings  against 
the  heirs  of  the  same  decedent.  Hdd,  diat  the 
latter  title  should  prevail. 

2.  Upon  the  death  of  a  landowner,  intestate, 
his  heirs  become  the  "owners"  of  bis  title,  with- 
in the  meaning  of  section  2734,  Kev.  St.  1889. 

3.  Laws  must  be  construed  so  as  to  har- 
monize if  possible;  but  where  two  interfere, 
that  should  be  followed  which  la  recommended 
by  the  most  beneficial  reasons. 

4.  The  consequences  of  a  proposed  faiterpre- 
tatlon  mar  be  considered  in  determining  probable 
intention  in  the  enactment  of  the  law. 

5.  Occasionally  the  letter  of  a  statute  must 
be  narrowed  to  conform  to  Its  evident  intent. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Greene  coun- 
ty:  W.  D.  Hubbard,  Judge. 

Ejectment  by  Anna  Kane  and  others 
against  the  Kansas  City.  Ft.  Scott  A 
Memphis  Railway  Company.  Judgment 
for  defendant.  Plaintiffs  appeal.  At- 
flrnied.  _ 

Haselttne  Bios,  and  B.  R.  Brewer,  for 
appellants.  Wallace  Pratt  and  J.  C.  Cr»- 
vena,  for  respondent. 

Babclat,  J.  This  Is  an  action  of  eject- 
ment for  a  strip  of  land  used  by  defendant 
for  railroad  purposes  in  Greene  county. 
The  Judgment  of  the  trial  court  was  in 
favor  of  defendant.  Plaintiffs  appealed. 
The  facts  lie  within  a  narrow  compass 
and  arc  all  admitted. 

The  conflicting  titles  truce  to  Gabriel 
P.  Shackelford  as  the  common  soarce. 
Plaintiffs  are  the  widow  and  heirs  of 
Michael  Kane,  deceased,  who,  in  bis  life- 
time, bought  a  piece  of  land  (including 
that  (n  dispute)  at  a  sale  by  Shack- 
pltord's  administrator  to  pay  debts  of 
that  estate.  This  sale  occurred  In  18S4, 
and  was  duly  perfected  by  deed  to  Mr. 
Kane.  Its  regularity  Is  not  questioned. 
The  order  for  the  sale  bad  been  made  by 
the  probate  court  in  187*J,  but  its  execu- 
tion was  delayed  by  an  appeal  reported 
as  Van  Bibber  v.  Julian,  (1884,)  81  Mo.  618. 
Defendant  claims  title  under  proceedings 
to  condemn  the  strip  In  question  tor  pub- 
lic use  as  pnrt  of  defendant's  railway. 
These  proceedings  were  taken  and  con- 
cluded in  lS$l,in  the  circultcourtof  Greene 
county.  All  the  heirs  of  Shackelford  were 
by  name  made  individually  parties  defend- 
ant therein,  were  duly  notified,  and  snti- 
Btantlal  dnmageH,  aHsoHspd  by  the  cf>m- 
miHHionerR,  were  paid  into  court  lor  them. 
No  objection  is  urged  to  the  formal  sufll- 
ciency  of  the  condemnation.  PlalntiflB' 
contention  la  that  the  deed  of  the  admin- 
istrator. In  IS84,  conveyed  to  Mr.  Kane 
"all  the  right,  title,  and  interest  which 
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the  deceased'  [Staacbetfoid]  "had  In  Horh 
real  uetate  at  the  time  of  lila  deatb,''aa 
declared  In  section  171,  Rer.  8t.  18S!), 
(aame  as  section  172  »I  1K79,>  notwith- 
■taudlnjfthe  proceedings  axalnHt  thn  heirs 
of  Mr.  ShaikeUurd  in  1>>81.  The  elTect  of 
these  pruoeediugs  constitatea  the  vita! 
iSRue  in  this  appeal.  The  statute  re;;- 
nlatinif  them  contemplates  that  oacb 
known  owner  of  land  sought  to  he  taken 
shall  be  made  a  party,  and,  among  other 
s|ieciflc  directions  on  thot  point,  declares 
that  "It  shall  not  be  necewsary  to  make 
an.v  pei-tionri  party  defendant  In  reRp<H:t  to 
their  owncrHhip,  unlesn  the.v  are  either  in 
actual  poHHesxion  of  the  premlHes  to  be 
affected,  claiming  title,  or  have  a  title  to 
the  premises  appearing  of  record  upon  the 
pioper  records  of  the  county."  Rer.  St. 
1889.  §  2734,  (same  as  sectinn  h92  of  1S79.) 
Upon  the  death  of  Mr.  Shackelford  Intes- 
tate, his  lands  descended  to  bi8  heirs,  wbe 
tiecame  the  legal  owners  thereof.  The 
title  was  subject  to  a  llahility  to  respond. 
In  certain  circnrastaneeH,  fur  the  debts  ol 
the  ancestor,  but  meanwhile  It  was  vest- 
ed in  the  heirs.  As  owners,  they  were  the 
proper  parties  to  the  condemnation  case 
by  the  terms  of  the  statute.  The  admin- 
Istratordid  not  hold  the  legal  title.  Boyn- 
ton  V.  Peterborough,  etc.,  Co.,  (1849,)  4 
Cash.  467. 

As  to  the  rights  of  creditors,  or  of  the 
administrator  of  Mr.  Shackelford,  to  reach 
the  fund  awarded  as  damages,  or  to  in- 
terpose In  the  condemnation  case  for  their 
protection,  the  facts  before  us  do  not  re- 
<]aire  any  exprvHsion  of  our  opinion.  The 
only  quentlun  in  hand  is  whether  the  legal 
title  to  the  land  was  effectually  reached 
by  the  proceedings  against  the  Shackel- 
ford heirs.  The  privilege  of  creditors  of 
the  estate  to  resort  to  the  land,  and  to 
subject  the  title  of  the  heirs  to  debts  of 
Shackelford,  certoinly  does  not  bring 
them  as  near  to  ownership  as  is  a  creditor 
who  has  obtained  a  definite  lien  upon 
realty  by  a  jndgment  against  Its  ow^er. 
Tet  one  having  such  an  interest  was  held 
nut  a  necessary  party  in  an  action  of  this 
nature  in  New  York,  where  the  law  (as 
with  us)  required  the  "owner"  to  be 
broiipht  In.  Watson  v.  Railroad  Co., 
(1875},)  -17  N.  Y.  157.  Under  a  similar  provi- 
sion It  was  held  in  Iowa  that  the  rights 
ot  a  grantee,  by  nnrecorded  deed,  were 
concluded  by  f^urh  proceedings  against 
the  person  holding  the  ostensible  title  of 
record.  Wilson  v.  Hathaway,  (1876.)  43 
Iowa,  178.  Compare  Whiting  v.  New 
Haven,  (1877,)  -15  Conn.  803. 

The  language  of  section  17J,  flrst  quot- 
ed, cannot  be  accorded  Its  full,  literal 
meaning,  as  ap[ilieii  to  the  facts  here 
in  Judgment,  without  antagonicing  the 
terras  and  objects  of  the  other  provisions 
of  our  statute  law  mentioned.  Section 
2734.  Yet  these  laws  should  be  so  con- 
strued as  to  give  reasonable  effect  to 
both,  if  possible.  Without  a  clearer  Indi- 
cation ot  such  a  purpose  than  here  ap- 
pears. It  is  not  to  be  intended  or  sni)po8ed 
that  tlie  legislature  designed  to  preclude 
all  proceedings  to  assert  the  sovereign 
power  of  eminent  domain  during  the  ad- 
ministration of  the  estate  of  a  decedent. 
Yet  that  result  would  follow  were  plain- 
tiffs* contention  8a;ictione<i.    It  is  a  rec- 


ogniied  rule  ot  rational  interpretation  ot 
laws  that,  where  two  lntenei«  In  their 
application  to  particular  facta,  we  should 
follow  that  which  is  recommended  by  the 
most  beneficial  reasons.  Ruth.  Inst.  (2d 
Amer.  Ed.l  p.  4S2.  To  bold  that  the  stat- 
ute for  the  taking  of  land  for  public  uaea 
could  not  be  invoked  while  an  estate  was 
in  process  of  administration,  because  of 
the  terms  of  section  171,  would  discard 
that  rule  ot  interpretation.  The  opera- 
tion of  the  condemnation  act  is  benelicial, 
an.l  of  general  pnblic  utility.  It  should 
not  l>e  deflated  by  ascribing  to  section 
171  an  uniuet  and  unreasonable  elTect 
which  we  think  it  was  plainly  never  in 
tended  tit  have.  It  Is  pniper  to  Iniiuire 
into  the  consequences  ot  any  proposed  In- 
terpretation ot  a  law  in  determining  what 
wnH  the  probable  intention  tn  its  enact- 
ment. Ruth.  Inst.  (2d  Amer.  Ed.)  pp. 
414,427. 

That  the  letter  ot  a  statute  most  occa- 
Kionally  be  cut  down  to  conform  to  Its  evi- 
dent spirit  and  intent  is  a  maxim  of  inter- 
pretation which  is  not  new  In  Missouri. 
It  has  been  acted  upon  by  this  court  In 
many  Instancea,  ot  which  we  neetl  only 
cite,  HS  illustrations,  Hobeln  r.  Mnrphy,  20 
Mo.  448,  (1H55,)  and  Walton  v.  Harris,  78 
Mo.  441,  (1881.) 

The  present  spction  171  originated  at  a 
much  earlier  date  In  the  history  of  legisla- 
tion In  Missouri  than  did  sectiuii  27.14,  but  it 
has  not  Bfeinen  neceBsary  to  consldpr  how 
far  the  latter  operated  to  repeal  thetormer 
by  implication  on  that  account.  We  have 
treated  thnsectlons  as  entirely  synchroual. 

We  conclude  that  the  con'demaatlon 
proceedings  against  the  Shackelford  heira 
vested  the  title  in  the  railway  company, 
and  that  the  subsequent  administrator's 
sale  to  Mr.  Kane  did  not  dlveat  it.  The 
circuit  court  so  held. 

Its  Judgment  is  affirmed. 

Shbkwood,  C.  J.,  Plack  and  Brace,  JJ., 
concur. 


Richards  v.  Statb. 

(Supreme  Court  of  Tennessee.    Nov.  11,  1893.) 

Criminai.  Law  —  Exclusion    of  ArcuosD    from 

CoritT  Room— CojiPKTRxor  am  Witness. 

1.  Where  each  of  two  defendants,  who  are 
JointI,r  Indicted  for  murder  and  tried  together, 
testifies  for  himself.  It  is  error  to  exclude  one 
from  the  court  room  durini;  the  examination  of 
his  co<Ii>fendant,  since  Const,  art.  1,  §  9,  which 
tdiaranties  to  every  defendant  in  a  prosecution 
the  right  to  be  heard  by  himself  and  his  coun- 
sel, includes  the  right  to  be  present  at  every 
stage  of  the  trial. 

2.  The  Btatnte  conferring  the  right  on  a  de- 
fendant in  a  criminal  prosecution  to  testify  "for 
himself  does  not  Imply  that  he  may  not  testi^ 
for  or  against  a  codefendant,  but  evidence  In 
his  own  favor  is  admiaaible,  r^cardlees  of  its  ef- 
fect on  the  other. 

Appeal  from  criminal  court  for  dlatrlct 
ot  Knox :  Joseph  W.  S.nekd,  Judge. 

John  Richards  was  convicted  ot  volun* 
tary  manslaughter,  and  appeals.  Re- 
versed. 

8.  G.  Heiskell  and  L.  C.  Honk,  tor  plain- 
tiff,   a.  W.  Pickle,  Atty.  Gen.,  for  the  State. 

LuRTON,  J.  John  and  James  Richards 
were  Jointly  Inilicted  for  murder,  nnd  tried 
together.    Both  were  convicted.  Janioa  of 
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an  asaaalt  and  battery,  and  John  ol  vol- 
untary manslaoKbter.  The  latter  only 
has  appealed.  Alter  the  concloslun  of  the 
state's  evidence,  the detendants  annoonced 
their  pnrpoee  to  testify  as  witnesses,  each 
for  hlniselt.  James  was  first  offered  for 
examination,  whereupon  the  coart,  on 
motion  of  the  district  attorney,  ordered 
that  John  should  be  placed  underthe  rule, 
and  excluded  (rnm  the  court  room  durlni; 
the  examination  of  his  codefendant.  To 
this  ruling,  and  against  his  consequent  ex- 
elusion  from  the  court  room  while  his  co- 
defendant  was  being  examined,  John  Rich- 
ards  excepted.  The  ruling  of  the  court 
was  erroneous.  The  constitution  guar- 
anties to  every  defendant  in  a  prosecution 
"the  right  to  be  heard  by  himself  and  bis 
counsel."  Article  1,$  0.  This  guaranty 
includes  the  right  to  he  present  at  every 
stage  of  the  trial.  Andrews  v.  State,  3 
Sneed,  550;  Witt  v.  State,  5  Cold.  11; 
Cooley,  Const.  Lim.  390.  It  has  been  sug- 
gested that  the  right  of  a  defendant  to  tes- 
tify In  a  criminal  prosecntioii  is,  by  the 
statute  conferring  the  right, limited  to  the 
delivery  of  evidence  '*forh!mself,"nnd  that 
he  may  not  testify  either  for  or  agnlnst  a 
codefendaut.  If  this  were  conceded,  it 
would  nevertheless  be  error  to  prevent  a 
codefendant  from  being  preseut  during 
such  evidence.  How  else  could  he  see  and 
know  that  this  evidence  was  limited,  as  in- 
dicated by  the  suggestion,  or  that  the  Jury 
were  properly  guarded  against  giving 
effect  to  It  as  against  the  absent  codefend- 
ant? But  we  do  not  assent  to  the  limita- 
tion put  upon  the  testimony  of  such  a  co- 
defendant.  Where  one  of  several  defend- 
ants on  trial  together  voluntarily  becomes 
a  witness,  he  Is  a  witness  for  all  purposes. 
If  he  Itnows  facts  injurious  to  a  codefend- 
ant, they  may  be  brought  out  either  by 
his  own  counsel  or  by  th»8tate.  The  wft- 
ness'  best  line  of  defense, tor  hiinseir  may  lie 
In  evidence  involving  the  guilt  of  his  co- 
defendant.  On  what  principle  shall  It  be 
said  that  such  testimony  would  be  Inad- 
missible? If  admipsible  In  his  own  inter- 
est, how  is  its  effect  upon  his  codefendant 
to  be  presented?  Practically  It  could  not 
fail  to  be  injurious  and  prejudicial  even  if 
the  Jury  were  lnstrnct«d  to  disregard  it  as 
to  the  codefendant  affected.  We  know  of 
n»>  principle  which  would  exclude  any  com- 
pel<;nt  evidence,  slmpl.v  because  It  came 
from  a  codefendant  testifying  for  himself 
under  the  statute.  In  view  of  the  possible 
prejudice  of  such  evidence,  or  of  its  possi- 
ble advantage,  the  rightto  be  present, and 
to  hear  and  examine  Hucb  a  witness,  when 
testifying  for  himself,  is  nn  Important  right 
to  ever.v  other  defiandant  jointly  on  trial 
with  the  testifying  defendant.  The  viola- 
tion of  this  right  Is  clearly  reversible  er- 
ror. For  this  error,  as  well  as  for  another 
occurring  In  this  charge,  and  which  will 
l>e  stated  orally,  this  case  most  be  reversed, 
and  remanded  tor  a  new  trial. 


Pkingbt  et  al.  v.  Doi.finorb. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1S93.) 
Will— Life  Estate  —  Riort  to  TJsb  Pbikcipau 

An  estate  was  bequeathed  in  trust  for 
testator's  dsagbter  during  her  life,  and  at  her 


death  to  go  to  her  child  or  children,  free  of 
any  trust;  and  the  trustee  was  given  power 
by  the  will  to  invest  the  estate  In  a  home  for 
the  daughter,  if  he  thought  best,  and  to  turn 
as  much  of  the  principal  for  her  benefit  aa  ha 
thought  right,  or  to  pay  the  same  to  ber. 
HMf  that  testator  intended  to  make  ample 
provision  for  bis  daughter,  during  her  life,  if 
it  took  all  the  estate  for  that  purpose,  and  If 
sny  were  left  at  her  death  he  intended  it  to 
go  to  her  children  as  a  vested  remainder;  and 
that  the  trustee  would  not  be  permitted  to  anr- 
render  the  entire  estate  to  ber  as  her  absoluta 
estate. 

Appeal  from  Louisville  chancery  conrt. 

"Not  to  be  offlclally  reported." 

Proceeding  by  Otto  Doiflnger,  tmatee, 
to  be  relieved  of  the  trast  under  John  H. 
Detchen's  will,  and  to  be  permitted  to  aar- 
render  the  trust  estate  to  Mrs.  Josephine 
Pfliigst,  ceatul  que  trast.  Relief  granted 
nnd  permission  granted,  and  Clara  Fflngst 
and  others  appeal.    Reversed. 

Gibsoa,  Maraball  &  Loebre,  for  appel- 
ants. 

Rrn.vbtt,  J.  The  ninth  cianae  ot  John 
H.  Detchen's  will  is  as  follows:  "I  will  and 
direct  that  the  portion  of  my  estate  given 
to  Utto  Doiflnger  In  trust  for  Mrs.  Jose- 
phine Pflngst  be  held  in  trust  by  blm  daring 
the  natural  lite  ot  the  said  Josephine 
PQngst,  and  at  ber  death  the  same  is  to 
go  to  her  child  or  children,  free  ot  any 
trust.  The  said  Doilinger  shall  have  fall 
power  to  Invest,  to  sell,  and  rein  vest  In 
anyway  that  bethinks  best,  and  in  any 
securities  that  he  may  wish,  without  re- 
gard to  the  rate  of  Interest;  and  the  net 
income  arising  therefrom  be  shall,  trum 
time  to  time,  pay  to  my  said  daughter, 
Josephine  Pflngst,  during  her  natural  lite. 
He  may,  if  he  thinks  best,  Investin  a  borne 
for  my  said  daughter,  and,  if  he  thinlca 
proper  to  do  so,  he  may  use  as  much  ot  the 
principal  as  he  thinks  right  for  her  bene- 
fit, or  pay  the  same  to  her."  The  lower 
court,  at  the  instance  of  the  trustee,  nv 
ilefWl  bim  of  the  trust,  and  permitted  him 
to  surrender  theentire  estate  to  ber,  as  her 
absolute  estate,  defeating  fn  toto  the  re- 
mainder Interest  toherchildren.  This,  we 
think,  Is  error,  for  it  clearly  appears  from 
the  will  that  the  testutoi  meant  to  iiiuke 
ample  provision  for  his  daughter  during 
her  life,  If  it  took  all  the  estate  for  that 
purpose,  and  to  authorize  the  trustee  to 
use  as  much  of  the  estate  tor  that  purpose 
as  he  deemed  right,  or  to  confide  the  use 
and  management  of  the  same  to  her  for 
that  purpose;  and  at  her  death.  If  there 
was  any  of  the  estate  unexpended  in  ac- 
complishing said  purpose,  it  whs  to  go  to 
her  children  as  a  vested  remainder.  The 
authority  to  invest  in  a  home  tor  her  cer- 
tainly meant  a  home  for  her  during  life,  re- 
muinder  to  her  children,  etc.  The  Jadg- 
ment  Is  reversed,  with  directions  to  pro- 
ceed according  to  this  opinion. 


Cr.ARR  v.  Rrnarbr. 
(Court  of  Appeal*  of  Kentucky.    Nov.  17,  1882.) 
Hbobmption  fkom  Pokeclosurb  — Extension  or 

TiMB — EVIDI-NCR. 

Defendant,     the     mortgagee     of    Isnd, 
bon^t  it  at  foreclosure,  and,  after  redemptiwi 
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had  expired,  took  poasesrion.  It  appeared,  In 
an  action  hj  the  mortgagor  to  compel  a  recon- 
rejrance  on  the  groand  that  defendant  had 
agreed  to  extend  the  time  to  redeem,  that  a 
few  months  'before  his  taking  possesaion  de- 
fendant leased  to  plaintiff  fer  one  year  the 
dwelling  house  on  toe  land  and  some  appurte- 
nances thereto,  plaintiff  agreeing  to  pay  for 
crazing  stock  on  the  land,  to  abstain  from  cut- 
ting green  timber,  eti\  While  plaintiff  was  so 
occupying,  defend iint  sold  a  large  portion  of  the 
land,  and  the  pric-e  was  paid  to  him,  no  notice 
being  taken  of  plaintiff  in  the  transaction. 
Plaintiff  contended  that  the  agreement  was 
that  defendant  should  manage  the  land  until 
the  proceeds  discharged  the  debt,  and  then  the 
land  was  to  be  reconveyed.  Plaintiff's  son  tes- 
tified that  after  defendant  had  taken  posses- 
sion he  offered  to  redeem  the  land,  but  defend- 
ant refused.  Held,  that  there  was  no  eri- 
dence  of  an  agreement  to  extend  the  time  of 
redemption. 

Appeal  from  conrt  of  common  pleas, 
Orant  county. 

"Not  to  be  offlclally  reported." 

Action  by  Jamea  Clark  aKOinot  P.  J. 
Renaker  to  redeem  land  sold  under  amort- 
gage  forecloHure.  From  a  judgment  for 
detendant,  plaintld  appeals.    Afllrraed. 

C.  C.  Cram  and  M.D.  Grujr,tor  appellant. 
A.  O.  De  Jaraett,  for  appellee. 

Lewis,  J.  In  parsnance  of  a  Judgment 
In  faTor  of  appellee,  Renaker,  288  acres  of 
land  owned  by  appellant,  James  Clark, 
waH  Id  August,  l.s8tt,  sold  and  purchased 
by  the  former  at  f4,000,  wbicb  satisQed  the 
mortKaice debt  and  costs  of  suit.  But,  the 
price  belHK  less  than  two  thirds  of  ap- 
praised value  of  the  land,  appellant  had 
one  year  within  wbicb  to  mdeeni  It.  He, 
however,  did  not  do  so,  and  consequently 
a  deed  was  by  order  of  court  made  to  ap> 
pellec,  who  got  possession  of  the  land 
about  February  1, 1888,  and  has  since  held 
and  used  It  as  his  own,  except  the  dwell- 
ing house,  yard,  garden,  and  orchard  of 
the  home  place,  which  he  on  that  day 
leaned  touppellant  for  one  year  at  tbe  priee 
of  $5  per  month.  This  action  was  Insti- 
tuted January  26,1889,  by  appellant,  James 
Clark,  his  two  sons,  Wllllaiu  and  George 
A.  Clark,  uniting  as  plaintiffs,  to  recover 
all  the  land  except  111  acres  sold  by  appel- 
lee in  February,  1888, and  to  that  end  they 
ask  Jodgmentcancellng  the  commissioners' 
d(*fd  made  to  appellee,  and  that  tliey  be 
allowed  to  redeem  the  same  by  paying 
tiuvk  to  him  III?  amount  of  his  bid  and  In- 
terest, less  the  sunt  for  which  the  HI  acres 
sold.  It  is  not  alleged  appellee  agreed  In 
writlnu;  to  extend  the  time  for  redemption 
beyond  the  statutory  period  of  one  year 
from  August,  18>>6,  the  date  of  sale,  nor,  as 
often  belci  by  this  court,  is  it  necessary 
such  agreement  should  be  in  writing  In  or- 
der to  l>e  valid  and  bindint;.  Theqaestion 
lor  us  to  decide,  therefore,  Is  one  of  fact; 
that  Is,  whether  appellee  did  agree  with 
appellant,  James  Clark,  or  with  any  one 
acting  for  him  and  by  ills  authority,  to 
proliing  the  time  for  redeeming  the  land. 

A  great  deal  of  testimony  was  taken  up- 
on that  issue,  some  of  which  is  contrudlc- 
tury.  But  It  does  not  appear  to  us  satis- 
factorily shown  that  api>ellee  ever  did 
make  the  alleged  agreement,  either  before 
or  after  August,  1887.  It  does  appear  that 
he  did  on  several  occasloDS  prior  to  that 


time  say  be  would  ratner  ha^e  his  money 
than  the  land;  but  no  statement  amount- 
ing to  au  agreement  to  extend  the  time  Is 
proved  to  have  been  made  by  him.  Nor 
has  any  speech  or  act  of  his  been  provei: 
from  which  It  conld  have  been  fairly  or 
reasonably  inferred  be  would  permit  ap- 
pellant, or  any  one  for  him,  to  redeem  the 
land  after  expiration  of  one  year  from 
date  of  sale,  in  August,  1886.  On  the  con- 
trary, the  conduct  of  both  parties  tends 
very  strongly  to  show  they  considered  the 
right  to  redeem  at  an  end  when  the  time 
given  by  law  expired.  In  the  fall  of  1887 
permission  was  given  by  appellee  to  appel- 
lant to  sow  rye  on  a  part  of  the  land,  and 
tbey  then  entered  Into  a  written  contract 
by  which  the  dwelling  house, yard, garden 
and  orchard  of  the  home  place  were,  us  be- 
fore stated,  leased  for  one  year  from  Feb- 
ruary 1, 18&S,  and  no  longer,  and  In  that 
contract  was  an  agreement  by  appellant 
to  pay  for  gracing  of  stock  on  the  land, 
to  abstain  from  cutting  any  green  timber, 
and  to  generally  do  all  those  things  a  ten- 
ant usaaily  binds  himself  to  p<>rform.  And 
in  February,1888,lllacre8of  the  land  were 
sold  by,  and  the  price  thereof  paid  by,  the 
purchaser  to  appellee  without  consent  or 
a  consultation  with  appellant.  On  the 
other  hand,  appellant  made  no  effort  to 
raise  the  money  with  which  to  redeem  the 
land;  nor,  according  to  his  testimony, did 
he  expect  to  do  so;  his  version  of  the  al- 
leged agreement  being  that  he  was  to  be 
at  no  expense  or  trouble,  but  appellee 
would  control  and  manage  the  land  nntU 
the  proceeds  therefrom  amounted  to 
enough  to  discharge  the  debt,  and  then 
reconvey  It  to  him.  One  of  appellant's 
sons  testifles  that  In  the  fall  of  1KK8  he 
ottered  to  redeem  the  land, but  appellee  re- 
fused to  receive  it.  That  son  does  not 
state  that  he  had  any  other  means  of  dis- 
charging the  debt,  except  by  borrowing 
the  money  and  securing  payment  by  mort- 
gage on  the  land.  But  as  that  scheme,  if 
ever  feasible,  might  Just  as  vt  ell  have  been 
carried  out  before  expiration  of  the  time 
for  redemption  allowed  by  law,  as  after- 
wards, we  do  not  see  how  the  alleged 
agreement  of  appellee  misled  or  prejudiced 
appellant.  While  a  right  of  redemption 
may  be  founded  on  a  parol  agreement,  it 
seems  to  us  it  should  never  be  enforced  un- 
less clearly  and  satisfactorily  proved. 
It  has  not,  In  our  opinion,  been  so  proved 
In  this  case,  and  consequently  the  finding 
of  the  chancellor  was  proper. 
Judgment  affirmed. 


Cbbmical   Nat.  Bank   of  New  York  ▼. 
Waonbb. 

First  Nat.  Bank  op  New  Yokk  t.  Samr. 
(Court  of  Appeal*  of  Kentueku.    Nov.  89, 1893.) 

OOHPORATIOXS — AUTHORITT  OF  TkEASURXR  TO 

ExEcfTE  Notes. 
The  by-laws  of  a  corporation  confined 
the  authority  of  its  treasurer  to  taking  charge 
of  the  finances  of  the  company,  signing  its 
checks,  and  to  receiving  and  accounting  for  ito 
money  coming  into  his  hands,  and  to  acting  as 
a  business  committee  in  the  absence  of  the 
president  and  vice  president.  They  also  pro- 
vided that  "all  contracts  Mid  obligations  bmd- 
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ing  the  corporation  may  be  signed  by  tlie  presi- 
dent or  vice  president."  BM  that,  where  the 
treasurer  drew  promissory  notes  in  the  name 
of  the  corporation,  signed  by  himself  as  treas- 
urer, and  made  payable  to  himseif  individually, 
he  acted  wittiout  authority,  and  the  notes, 
bearing  evidence  on  their  face  that  they  were 
issued  by  the  treasurer,  as  a^eut,  to  himself, 
as  principal,  gave  notice  to  their  assignees  that 
they  were  void  at  the  instance  of  tlie  com- 
pany, and  the  assignees  could  not  recover  upon 
them. 

Appeal  from  chancery  court,  Campbell 
county. 

"To  be  officially  reported." 

Suit  by  Adam  Wagner,  as  nsHltrnee  of 
tbe  Swifts  Iron  &  Steel  Worlds  Company 
to  have  the  affairs  ot  the  corporation  set- 
tled. The  (;iiemical National  Bank  of  New 
York  and  the  First  National  Banic  of 
New  York  filed  promissory  notes  drawn 
by  the  treasurer  of  tbe  Swifts  Iron  &  Steel 
Works  Company,  and  Indorsed  t«>  tbem, 
to  obtain  inelr  pro  rata  thereon.  Their 
pro  rata  was  disallowed,  and  they  ap- 
peal.   Affirmed. 

Wra.  Wortbin^fton,  W.  B.  linrnett,  and 
John  S.  Ducker,  for  appellants.  C.  L. 
RaisoB,  J.  C.  Wright,  and  C.  J.  Helta,  for 
appellee. 

Bennett,  J.  The  Swifts  Iron  &  Steel 
Works  Company  Is  a  corporation  created 
by  the  legislature  of  this  state  in  January, 
1871.  At  the  time  of  tbe  transactions  In 
controversy  in  this  case,  B.L.Harper  was 
president  of  the  company,  and  J.  H. 
Mathews  was  its  treasurer.  There  were 
also  a  vice  president  and  board  of  direct- 
ors of  said  company.  The  powers  ot  each 
are  set  forth  in  the  company's  by-laws, 
as  follows:  "Sec.  3.  All  contracts  and 
obligations  binding  tbe  corporation  may 
be  signed  by  the  president  or  vice  presi- 
dent." "Sec.  fi.  The  treasurer  shall  have 
charge  of  tbe  flbances  of  the  company, 
and  shall  sign  all  checks,  and  receive  and 
Bccofint  for  all  moneys  and  propert,v  com- 
ing into  his  hands.  "  "Sec.  8.  There  shall  be 
a  business  committee,  consisting  of  the 
president  and  vice  president,  who  shall 
have  full  power  to  transact  the  business 
of  tlie  company  under  such  restrictions  as 
the  board  of  directors  may  devise  from 
time  to  time."  This  by-law  was  amend- 
ed BO  as  to  authorize  either  member  of  the 
baslness  committee  to  act  in  th«  absence  of 
tbe  other,  and,  in  the  absenceof  both,"  tbe 
treasurer  shall  have  power  to  act  as  such 
committee."  J.  H.  Mathews,  In  April  and 
May,  1887,  drew  six  promissory  notes  In 
the  name  of  the  Swifts  Iron  &  Steel  Works 
for  f'25,000  each,  due  respectively  in  four 
months,  signed  by  him  as  treasurer,  and 
made  payable  to  himself  Individually, 
which  he  then  Indorsed  individually,  and 
delivered  them  to  E.  L.  Harper,  who  was 
then  vice  president  of  the  Fidelity  Nation- 
al Bank  of  Cincinnati.  Said  Harper,  as 
vice  president  of  the  Fidelity  National 
Bank  of  nnclnnati,  Indorsed  said  notes  to 
the  appellants, — two  to  the  C^hemical  Na- 
tional Bank,  and  four  to  the  First  Nation- 
al Bank,— to  collaterally  secure  loans  of 
money  to  the  Fidelity  National  Bank. 
Not  long  thei-eafter,  the  Fidelity  National 
Bank  and  the  Swifts  Iron  &  Steel  Works, 
bocomicg  insolvent,  made  an  assignment 


for  the  equal  benefit  of  creditors.  The 
appellants  filed  these  collaterals  In  tbe 
suit  by  the  assignee  of  the  Swifts  Iron  & 
Steel  Works  to  hare  tts  affairs  settled, 
and  assets  distributed,  for  the  purpose  of 
obtaining  their  pro  rata  thereon.  The 
lower  court  rejected  their  claim,  upon  tbe 
ground  that  J.  H.  Mathews,  as  treasurer, 
had  no  authority  to  Issue  them  payable 
to  hiniself  Individually;  hence  they  were 
void  at  the  Instance  of  the  company.  The 
appellants  contend  that  said  Mathews 
did  have  authority  to  ivsue  said  notes; 
but.  If  he  did  not,  the  notes  were  nejsotia- 
ble  paper,  and  they  were  purchasers  there- 
of for  value,  having  no  notice  of  any  in- 
firmity In  them.  It  Is  conceded  for  tbe 
sake  of  the  argument  that  the  notes  dated 
at  Cincinnati,  Ohio,  Indorsed  and  payable 
to  order  at  a  bank  In  New  York,  were, 
by  the  luws  of  Uhlo  and  New  York,  nego- 
tiable paper;  and  that  the  appellants,  as 
Innocent  holders  thereof  for  value,  are  uut 
prejudiced  by  any  equities  existing  l>e- 
tween  the  antecedent  parties  of  which 
they  bad  no  notice,  or  notice  of  such  facts 
as  should  put  tliem  upon  laqniry  as  to  tbe 
existence  of  the  antecedent  equities.  Bat 
the  ruin  protecting  Innocent  purchasers 
of  negotiable  paper  against  antecedent 
equities  does  not  apply  to  the  authority 
to  make  tbe  holder  of  the  paper  purchase 
It  at  his  peril  in  reference  to  the  authority 
to  make  It.  Caveat  emptor appUeatoMm 
in  full  force  In  reference  to  the  authority 
to  make  the  paper.  For  Instance,  If  the- 
person  making  tbe  paper  professes  to  act 
as  agent  for  another,  the  person  purchas- 
ing It  must  look  oat  for  the  agent's  an- 
thurlty  to  make  the  paper.  The  purchas- 
er purchases  at  bis  peril  as  to  the  authori- 
ty of  the  agent.  The  same  rule  applies  ta 
an  agent  of  a  corporation  issuing  paper 
in  the  name  of  tbe  corporation,— the  pur- 
chaser of  the  paper  buys  it  at  his  peril  as 
to  the  agent's  authority  to  issue  it.  The 
only  exception  Is,  If  the  agent  of  the  cor- 
poration, in  issuing  the  paper,  acts  witlila 
the  scope  of  his  authority,  but  in  the 
particular  he  acted  wrongfully,  of  which 
the  purchaser  for  value  had  no  notice,  nor 
of  such  facts  as  should  put  hira  upon  In- 
quiry as  to  tbe  authorityln  the  particular 
case,  then  the  Innocent  purchaser  would 
be  protected,  apon  the  ground  that  the 
corporation,  whose  agent  acted  within 
the  scope  of  its  authority,  and  with  thecon- 
sent  of  the  corporation,  should  Huffer  by 
the  wrongful  act  of  the  agent  acting  with- 
in said  scope,  rattier  than  an  Innocent 
purchaser.  So  tbe  question  Is,  did  Mr. 
Mathews  have  authority  to  Issue  these 
notes?  We  think  not,  for  tbe  following 
reasons:  By  the  by-law,  supra,  his  au- 
thority is  confined  to  taking  charge  of  the 
finances  of  thecompany,  signing  its  checks, 
receiving  and  acconutln<j  for  Its  money 
coming  to  his  bands,  and,  by  an  amend- 
ment, to  acting  as  a  business  committee 
In  the  absence  of  the  president  and  vice 

S resident.  Now,  by  the  fifth  by-law,  be 
ad  no  authority  to  issue  said  notes;  and 
theru  is  no  pretense  that  he  issued  them 
as  a  committ«*e.  But, suppose  lie  did,  bad 
be  the  authority  to  do  so?  Wethink  not, 
because.  In  the  first  place,  it  he  could  issue 
tbem  at  all,  be  could  do  bo  only  in  cas» 
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of  diwtaargiBg  the  boslneHg  o(  the  com- 
pany in  tbe  absence  ot  the  pretildent  and 
vice  president,  and  It  ia  not  shown  that 
tbey  were  (tbuent,  which  absence  la  a  condi- 
tion precedent  to  such  authority;  and,  in 
the  uecond  place,  the  bualnesB  committee, 
including  the  president,  vice  president, 
and  treasurer,  were  con  lined  to  tranaact- 
Ing  the  legitimate  business  of  the  com- 
pany, subject  to  the  direction  of  the  board 
of  directors;  and  it  is  not  shown  that 
tbey  conferred  authority  upon  the  com- 
mittee to  issue  these  notes,  or  any  notes 
uf  the  Icind,  which  would  t>e  beyond  the 
scope  ol  their  authority  as  a  business 
cuiBuiIttee;  nor  is  It  shown  that  they,  or 
any  of  them,  ever  exercised  such  authori- 
ty, with  or  without  the  authority  of  the 
board  of  directors,  save  the  treusurer's 
ai'.tion  in  this  instance,  which  action  was 
an  attempt  by  tbe  treasurer  to  bind  bis 
principal,  as  its  agent,  to  pay  him,  as 
principal,  tbe  sum  that  tbe  notes  called 
(or.  To  allow  tbe  agent  to  thus  bind  bis 
principal  without  authority  from  hira  to 
do  so  would  at  once  destroy  good  faith 
on  tbe  part  of  the  agent,  and  become  tbe 
most  glaring  fraud,  to  prevent  whicb  and 
to  protect  the  principal  the  law  declares 
SQc-h  transuctlons  void  at  bis  instance 
Tbe  priuripal  may  give  authority  to  bis 
agent  to  thus  bind  him,  and  an  agent.  In 
like  manner,  may  bind  the  corporation  be 
represents.  If  be  actn  under  the  "Immedi- 
ate Instructions  from  some  other  superior 
agent. "  aut  borized  to  thus  act, "  or  from  the 
board  of  directors."  See  Mor.  Priv.  Corp. 
§  527.  It  does  nut  appear  that  the  board 
of  directors  authorized  J.  H.  Mathews  to 
thus  act,  and,  if  Mr.  Harper  authorized 
him  to  thus  iRsue  said  notes,  it  was  an 
attempt  to  bind  the  company  tor  bis  per- 
sonal benefit,  in  connection  with  another 
corporation,  and  not  within  the  Hcope  of 
bis  authority,  and  was  a  fraud  npun  his 
principal.  Now,  the  notes  bear  npon 
tbelr  face  tlte  conclusive  evidence  ot  tbe 
tact  that  tbey  were  Issued  by  Mr. 
MatbewB,  as  agent,  to  himself,  as  princi- 
pal, which  was  notice  ot  Itself  to  tbe  ap- 
pellants that  the  notcB  were  void  at  the 
Instance  ot  the  company,  which  destroyed 
their  immunity  as  Innocent  purcliuKers; 
Consequently  they  could  not  recover  there- 
on, unlesH  they  could  show  that  the  com- 
pany, by  its  superior  ufHcer,  authorized  so 
to  do,  or  Its  board  ot  directors,  with  like 
authority,  authorized  Mr.  Mathews  to 
thus  IsRue  the  notes,  because,  tbe  appel- 
lants being  pr/nja /%ic/e  not  Innocent  par- 
cbasers,  the  notes  being  void  upon  their 
face,  they,  lu  order  to  entitle  them  to  re- 
cover from  the  company,  must  show  that 
tbey  were  issued  rightfully  and  properly 
by  the  company's  agent,  which  tbey  have 
failed  to  do.  Tbe  Judgment  is  affirmed. 
There  Is  no  brief  on  file  for  tbe  appellees. 


Holder  et  al.  t.  Nashville.  C.  ft  St.  L. 

R.  Co. 

{Supreme  Court  of  Tennessee.    Dea  10,  1892.) 

DHi.rH  BT  WBOiroruL  Act— Compsokisb — Riohts 

or  Widow. 

Under  MUl  &  V.   Code,   {  3130,  wblch 

psovldM  that  tbe  right  of  action  arising  from 

T.208.v.no.2l— 84f 


the  negligent  killing  of  a  person  stiall  I>e  in  hi» 
widow,  and,  if  there  be  no  widow,  in  bia  chil- 
dren, or  his  personal  representative  for  the  lion- 
efit  of  his  widow  or  next  of  kin,  the  widow,  hav- 
ing the  first  rieht  to  sne,  may  coraprouiiRp  the- 
cause  of  action  in  behalf  of  herself  and  children, 
and  receive  the  amount  agreed  on  under  such 
compromise,  and  the  receipt  of  sack  payment  by 
her  will  be  a  bar  to  any  further  claloia  of  the 
children. 

Appeal  from  chanc<>ry.  court,  Franklia 
eoanty;  Thomas  M.  MoOonnell,  Cbaocel- 
lur. 

BUI  in  equity  by  John  M.  Holder,  a» 
nest  friend  of  tbe  heirs  of  W.  B.   Holder, 
asking  that  the  Nashville,  Chattanooga 
ft  St.  Louis  Kailroad  Company  be  com- 
pelled to    pay  to  such  heirs  five  sixths  of 
f  1,250,   an   amount   paid    by  defendant  to 
the   widow   of  said  W.  E.  Holder  nnder  & 
I  compromise    with   her    tor  tlie  negligent 
I  killing  of  said  W.  E.  Holder  by  defendant. 
I      Estill  Jk  Alexander,  tor  complainants. 
Or^nbtrry  <&  Marks,  E«st  Jt  Fogg,  and  J. 
D.  B.  Ue  Bow,  for  defendant. 

Calrwull,  J.  This  cause  comes  up  od 
'  bill  and  demurrer.  Complainants  allege 
that  W.  E.  Holder,  while  In  the  employ- 
ment of  tbe  Nashville,  Chattanooga  ft 
St.  Louis  Railroad  Company  as  an  opera- 
tive on  one  ot  Its  tralus,  was  killed  by 
and  through  tbe  negligence  of  said  com- 
pany:  that  he  left  survlvug  him  a  widow 
and  five  children ;  that  before  the  filing  of 
the  bill,  the  widow,  lor  the  sum  of  91,£>0.. 
comprurnlscd  and  settled  tbe  statutory 
cause  of  action  accruing  to  her  and  the 
children  against  said  railroad  company, 
for  the  wrongful  kllliug  of  tbe  huHband 
and  father;  that  tbe  railroad  company  had 
paid  tbe  whole  of  said  $1,25U  to  the 
widow,  and  no  part  thereof  to  the  chil- 
dren. Upon  the  facts  thus  alleged,  com- 
i>Ialnants  further  nllege,  as  matter  ut  law, 
that  the  widow  and  children  of  W.  £. 
Holder  were  entitled  to  equal  shares  of 
the  fl,20U,  one  eUtb  each;  that  the 
widow  was  not  authorized  to  receive  any 
part  ot  that  sum  except  her  one  sixth: 
that  tbe  railroad  company  is  liable  to  tbe 
children  for  their  reKpectlve  shares  of  the 
¥1,250,  notvvltlistunding  its  payment  of 
tbe  wbole  sura  to  tbe  widow.  The  bill  ia 
filed  in  the  name  of  tbe  children,  by  next 
friend,  against  tbe  railroad  company  and 
the  widow;  and  a  recovery  is  sought 
against  tbe  railroad  company,  in  the  first 
instance,  for  five  sixths  of  #1,250.  Tbe 
railroad  company  demurs  to  the  bill,  and 
for  cause  of  demurrer  says,  in  substance, 
that  tbe  widow  bad  full  legal  power  to 
control  tlie  light  of  action,  and  that,  hav- 
ing such  power,  she  also  bad  the  power 
to  recglvp  the  full  sum  of  fl,250  for  tbe 
parties  entitled,  and  that  the  payment  to 
her  was  therefore  a  full  satisfaction  ot 
ItRliabllity.  Thederaurrer  was  sustained, 
and  the  bill  dlsmlBsed  as  to  tbe  railroad 
company.  Complainants  appealed.  At 
the  common  law  the  widow  and  children 
ot  W.  E.  Holder  would  have  bad  no  right 
ot  action  against  tbe  railroad  company 
tor  wrongfully  taking  bis  life.  The  right 
of  action  which  he  had  tor  tbe  injurlea 
negligently  inUlcted  upon  bis  person 
would  have  been  extinguished  by  bla 
death,  but  for  our  statute,  which  keeps 
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It  alive,  and  provldeB  that  It  "shall  pass 
to  hiB  widow,  and.  In  case  there  Is  no 
widow,  to  his  children,  or  to  bU  personal 
representative  tor  the  benefit  of  his  widow 
or  next  or  kin."  Mill.  &  V.  Code.  §  3130; 
fiallwa.v  Co.  V.  Lilly,  90  Tenn.  568,  IS  8. 
W.  Rep.  243;  Railway  Co.  v.  Pitt,  91 
Tenn.  — .  18  S.  W.  Rep.  118. 

The  action  may  be  Inatitnted  by  the 
widow,  or  by  the  children,  ir  there  he  no 
widow,  or  by  the  personal  repreaenta- 
tive.  The  widow  has  the  first  right  ol 
salt;  and  the  words  of  the  statute,  which 
confer  upon  her  the  primary  ri$;ht  to  ane, 
have  been  held  to  give  her  the  power  to 
compromise  her  suit  over  the  objection 
of  the  children,  and  without  let  or  hin- 
drance from  any  une.  Code,  §§. 1130-3132: 
Greenlee  v.  Hallway  Co.,  5  Lea,  418; 
Stephens  v.  Railway  Co.,  10  Lea,  448; 
Webb  V.  Railway  Co.,88  Teiin.  119, 12  S.W. 
Rep.  42S;  Railway  Co.  v.  Acuff,  92  Tenn. 
— ,  20  8.  W.  Rep.  848.  The  last-named 
case,  though  holding  that  the  widow  has 
no  power  to  compromise  the  suit  of  the 
personal  representative,  dlntiuctly  recog- 
nizes her  right  to  compromise  her  «wn 
salt.  Having  full  power  to  compromlHe 
her  pending  suit,  as  adjudged  iu  the 
tireeniec  and  Htepheus  Cases  just  cited, 
the  widow,  for  the  same  reaHon,  has 
power  to  compromise  the  whole  right  o( 
action  before  suit  is  brought,  aa  is  al- 
leged to  have  been  done  In  the  case  at  bar. 
If  she  may  compromise  her  suit  after  It  is 
brought,  she  may  compromise  the  right  of 
action  before  suit  is  brought.  This  is 
too  manifest  to  admit  of  elaboration. 

Complainants  concede,  on  the  face  of 
their  bill  and  by  the  agreement  of  their 
counsel, tliat  Mrs.  Holder  had  ample  pow- 
er lo  make  the  compromise  mentioned  in 
the  bill,  and  that  It  is  binding  on  all  par- 
ties concerned.  They  distinctly  recognise 
the  validity  of  that  compromise,  and  seek 
to  enforce  their  rights  under  It;  but  they 
contend  that  her  power  to  represent  the 
children  In  the  matter  ceased  when  an 
agreement  had  been  reached  as  to  the 
amount  to  be  paid  by  the  railroad  com- 
pany; that  she  had  no  power  to  receive 
their  part  of  the  money;  and  that  the 
payment  to  ber  was  tlierefore  inoperative 
as  to  them.  We  find  no  such  limitation  of 
her  power  in  the  statnte.  To  our  minds  It 
is  clear,  under  the  facts  alleged  in  the  bill, 
and  the  authorities  herein  cited,  that  .Mrs. 
Holder  had  the  legal  rigiit  to  receire,  for 
those  entitled,  the  whole  of  the  fl.250, 
and  that  its  payment  to  her  was  a  com- 
plete satisfaction  of  ail  demands  against 
the  railroad  company.  Her  power  to 
compromlxe  the  statutory  right  of  action 
for  all  persons  concerned  carried  with  it, 
as  a  necessary  consequence,  a  right  on  her 
part  lo  receive  for  them  the  whole  sum 
stipulated  in  the  compromise.  If  the  fact 
that  the  statute  confers  upon  the  widow 
the  first  right  to  sue  authorizes  lier  to  fix 
by  agreement  the  aggregate  amount  to 
he  paid  by  the  wrongdoer  to  her  and  the 
children,  it  also  authorizes  her  to  receive 
that  amount  for  herself  and  them.  Her 
bona  tft/e  compromise  binds  the  children, 
and  her  boua  Sde  receipt  of  the  money 
paid  under  toe  compromise  likewise,  and 
-lor  the  same  reason,  hinds  them. 


In  the  one  Instance,  as  In  the  other,  the 
wldow'sprlorlty  of  right  tosnejustlfles  her 
representation  of  all  the  beneficiaries,  her- 
self and  thechildren.  Itlssald  thattuallow 
the  widow  to  receive  the  whole  of  thecom- 
promiae  money  is  to  endanger  the  interests 
of  the  children  therein.  That  may  betrue; 
yet  we  think  the  statnte  capable  of  no 
other  reasonable  construction.  The  right 
of  the  widow  to  receive  the  money  after 
compromise  is  no  more  perilous  to  the 
children  than  her  right  to  make  the  cnm- 

Firomtse  aKreement  In  the  first  Instanro. 
fin  either  respect  the  leglHluture  has  not 
sufficiently  guarded  the  interests  nf  the 
children,  or  has  conferred  too  much  power 
on  the  widow,  the  defect  Is  curable  by  leg- 
islative amendment,  not  by  judicial  con- 
struction. What  the  relative  and  respec- 
tive interests  of  the  widow  and  children  In 
the  fl,250  are  cannot  properly  bo  deter- 
mined In  the  present  aspect  of  this  case. 
The  claim  of  the  children.  In  their  bill,  that 
each  of  them  Is  entitled  to  an  equal  share 
with  the  widow,  is  not  put  in  Issue  by  the 
demurrer;  and  besides  the  question  is  one 
In  which  the  railroad  company  has  no  in- 
terest.   Affirm,  with  costs. 


CiTT  or  CoviNUTO.v  ▼.  Chksapbakb  a  O. 

Ry.  Co. 
(Court  cf  AppealM  oj  Kentueky.   Nov.  17, 1898. ) 
Whbh  Bjiothsmt  Lies  —  Pkisumftiohs  ox  Ar- 

PBih. 

1.  Where  a  city  seeks  to  have  piles  re- 
moved £rom  land  d  aimed  by  it  to  be  a  street, 

on  the  groaiid  that  the^  are  a  nuisance,  but  de- 
fendant claims  irasBession,  and  also  the  land  in 
fee,  and  possession  is  admitted  by  plaintiff  in 
its  reply,  plaintiff's  remedy  is  ejectment. 

2.  Where  a  map  is  put  in  evidence  to  prove 
the  dedication  of  land  for  a  street,  in  Uie  ab- 
sence of  the  map  in  the  record  it  will  be  pre- 
sumed on  appeal  that  it  sustains  the  Judgment 
in  reference  to  the  dedication. 

Appeal  from  chancery  court,  Kenton 
connty. 

"Not  to  be  officially  reported." 

Petition  by  the  city  of  Covington  against 
the  Chesapeake  &  Ohio  Railway  Company 
to  compel  the  removal  of  a  nuisance,  and 
to  enjoin  defendant  from  erecting  any 
other  nuisance  ef  the  same  kind.  From  a 
judgment  dlBsoiving  the  injunction  and 
dismissing  the  petition,  plaiutiif  appeals. 
Affirmed. 

W.  A.  Byrue,  for  appellant.  Hallam  A 
Myera,  for  appellee. 

Bennrtt,  J.  The  appellant  sned  the 
appellee  for  erecting  a  nuisance  in  one  of 
Its  streets,  by  driving  piles  therein.  It 
asks  that  the  appellee  be  compelled  to  re- 
move the  nuisance  erected  In  the  street, 
and  it  be  enjoined  from  erecting  other  nui- 
sances therein  of  the  same  kind.  The  ap- 
pellee answered,  traversing  appellant's 
allegations  in  reference  to  tbe  alleged  nui- 
sance, and  that  the  strip  of  ground  was 
not  a  street,  and  alleging  that  the  said 
strip  belonged  to  it  In  tee,  and  it  was  in 
the  possession  of  it.  The  reply  denied 
that  the  appellee  owned  tbe  strip  of  land, 
but  it  did  not  deny  the  appellee  wpb  in  the 
posseHslon  of  it:  and  upon  the  admission 
that  the  appellee  was  in  the  possession  of 
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the  atrip  the  court  held  that  an  action  of 
dectment  was  the  pruper  action,  and  not 
an  action  tor  a  nuisance,  and  gare  the  ap- 
pellant leave  to  amend  the  prayer  ot  its 
tietltion  to  that  effect ;  but,  Instead,  it 
offered  an  amended  reply,  attemptluK  to 
deny  that  the  appellee  was  in  the  posses- 
sion ol  the  strip  of  Innd,  but  changing  the 
action :  but  the  court  refused  to  allow  the 
amended  reply  to  be  filed,  and  we  cannot 
say  that  the  court,  under  the  circum- 
•taneea.  abused  its  discretion  in  rejecting 
the  amendment.  So,  us  the  pleadinjca 
stand,  the  appellant  is  Beeklng  to  have 
the  piles  removed,  etc.,  uotwithstandinK 
tbe  appellee  is  in  the  possession  of  the 
land.  It  seems  to  us,  in  this  condition  ot 
tbe  record,  the  proper  remedy  was  by  an 
-action  of  ejectment.  But  as  to  whether  or 
not  tbe  strip  of  ground  is  a  public  street 
by  dedication  (there  is  no  proof  that  it  was 
«ver  condemueirt  lor  that  purpose)  clepends 
Dpon  the  calls  in  some  plats  and  deeds. 
The  de<>d  from  the  Baptist  Institute  to 
Walker  calls  for  R.  H.  Hicltey 'splat,  made 
in  1842,  tor  more  particular  description  of 
the  land  sold.  The  lower  court  says  that 
that  plat  was  made  before  the  land  de- 
scribed by  it  was  in  the  city,  and  tha  t  It  was 
not  a  dedication  ot  the  strip  ot  Kroiind  in 
controversy  as  a  street;  and,  it  jthu  Bap- 
tist Institute  had  sold  a  lot  calling  for  the 
nap,  tbe  vendee  might  have  claimed  that 
all  the  streets  laid  down  on  tbe  map  were 
dedicated  as  public  ways ;  butsnch  wasnot 
the  ease.  The  said  map  is  not  a  part  of 
the  record  in  this  case,  but  it  wasevidently 
before  the  lower  ronrt,  and  considered  by 
it  as  evidence.  Now,  it  Is  well  settled 
that  we  must  presume.  In  the  absence  ot 
tlie  map.  that  It  sustains  the  court's  judg- 
ment in  reference  to  the  dedication.  Tbe 
testimony  ot  the  two  witnesses  for  tbe 
appellant  does  not  prove  that  the  strip  ot 
ground  is  a  pnbllc  street.  It  Is  shown  by 
them  that  said  strip  was  never  improved 
except  by  tbe  railroad  company;  that  it 
was  not  used  by  vehicles,  except  by  the 
vehicles  of  tbe  railroad  company ;  that  It 
was  simply  a  common,  as  other  commons 
In  that  part  of  the  city.  See  paiees  <1S,  47. 
The  judgment  dissolving  the  injunction 
and  dismissing  tbe  petition  is  affirmed. 


LorisriLLE  &  N.  R.  Co.  v.  MbnRis'  Adm'x. 
(Court  of  AppeaU  of  Kentucky.    Nov.  19, 1892.) 

ThUI.  —  IXSTRUCTIOXS  —  ACCIDENT  AT  RAII.ROAD 

Ckossixo  —  Dbatb  bt  Whokoful  Act  — Dam- 

AOK.S. 

1.  An  instruction  to  the  jur7  may  assume 
a  Rtate  of  things  as  true  where  the  evidence  of 
tlieir  existence  is  nncontradicted. 

2.  Where  an  engine  is  movinK  in  a  larse 
dty  at  a  time  and  place  where  persons  might 
reasonably  be  expected  to  be  passing,  it  is  not 
error  to  instruct  the  jury  that  those  in  charge 
of  the  engine  should  give  "warning  by  bell  or 
whistle  and  signal  light  *  *  *  or  other  rea- 
sonable notice    of  its  approach. 

3.  In  an  action  nnder  Gen.  St.  c.  57,  |  1, 
snthorizing  an  action  for  loss  of  life  by  negli- 
gence, whether  ordinary  or  gross,  the  jury  was 
instructed  that  tbe  measure  of  damages  was  a 
fair  equivalent  "for  the  power  of  deceased  to 
earn  money,  lost  by  his  donth,"  not  exceeding 
amount  sued  for.  and  a  verdict  was  returned 
for  ^,(XX).  BeU,  that  the  instruction  was  cor- 
rect. 


Appeal  from  circuit  coart,  Campbell 
count.v. 

"Not  to  be  offlciallv  reported." 

Action  by  Elenor  Morris,  administratrix, 
against  tbe  Louisville  &  Nashville  Rail- 
road Company,  for  damages  for  tbe  negli- 
Sent  killing  ot  Samuel  J.  Morris.  Judg- 
ment tor  plaintitl.  Defendant  appeals. 
Affirmed. 

Jaa.  C.  Wright  and  Geo.  Wasblngton, 
for  appellant.    Root  &  Root,  for  appellee. 

Holt,  J.  On  tbe  night  of  May  16, 1888, 
Samuel  J.  Morris,  when  crossing  u  street 
at  It8  Intersection  with  another  street  in 
the  city  of  Newport,  wus  struck  by  a  ten- 
der attached  to  a  locomotive  ot  the  appel- 
lant, which  wns  bucking  along  tbe  street, 
and  so  badly  Injured  that  be  died  in  a  tew 
hours.  His  administratrix  brought  this 
action  for  dnmasresfor  the  killing,  nlleging 
that  it  resulted  from  tbe  gross  and  willful 
ni'Klect  of  appellant's  agents  iu  charge  of 
tbe  locomotive.  As  the  deceased  left  no 
wife  or  child,  the  lower  court,  upon  tbe 
idea  that  tbe  cane  was  controlled  by  the 
third  section  of  chapter  57  of  the  General 
Statutes,  which  authorizes  the  recovery  ot 
punitive  damages  for  loss  of  life  through 
willful  neglect,  if  tbe  decedent  leaves  a  wife 
or  child, dismissed  the  action  upon  demur- 
rer. This  court  upon  appeal  held,  how- 
ever, that  the  petition  was  sufficient  un- 
der section  1  of  that  statute,  which  au- 
thorizes an  action  where  the  killing  results 
from  negligence,  whether  ordinary  or 
gross,  if  tbe  person  killed  be  not  then  in 
tbe  employment  of  the  railroad  company. 
Upon  the  return  of  the  case,  a  trial  rcRult- 
ed  in  a  verdict  of  f5,000,  and  tbe  railroad 
company  now  appeals.  Counsel  do  not 
claim  that  a  reversal  sbtiuld  be  had  upon 
the  ground  that  tbe  verdict  Is  flagrantly 
against  the  evidence.  It  is  shown  that 
the  killing  occurred  at  the  intersection  of 
two  thoroughfares  in  a  large  city,  and  at 
an  hour  when  It  was  reasonably  to  bo  ex- 
pected many  persons  wuuld  be  passing 
along.  This  appears  from  the  number  ot 
bouses  where  tbe  accident  occurred,  and 
the  number  of  persons  who  were  near  at 
the  time.  The  testimony  Is  conflicting 
whether  there  was  any  light  upontbefront 
of  the  tender,  as  It  was  being  backed,  and 
whether  any  bell  was  being  rung  or  whis- 
tle blown.  Some  witnesses  say  that  it 
was  moving  very  slowly,  while  others  tes- 
tify that  Its  speed  wns  from  15  to  25  miles 
an  hour.  In  short,  the  evidence  Is  of  sucli 
characterthat.in  tlieabsenceof  nia.terUlle- 
galerror,  the  judgment  must  be  sustained. 
Complaint  Is  especlnlly  made  as  toinntruc- 
tions  1,6,  and  8.  The  latter  defines  "com- 
pensatory" damages,  to  which  any  recov- 
ery under  the  first  section  of  the  statute  la 
limited.  It  is  said  no  inquiry  can  be  made 
as  to  It  In  this  court,  inasmuch  as  one  ot 
tbe  grounds  tor  a  new  trial  enumerates 
certain  instructions  as  objectionable,  but 
omits  this  one.  One  of  tbe  lusronnds,  how- 
ever, is  that  the  court  erred  in  its  instruc- 
tions; and  another,  that  it  erred  in  its 
Instruction  as  to  what  constitutes  compen- 
satory damages.  This  Instruction  Is  plain- 
ly, therefore,  in  question.  It  is  urged  that 
the  first  instruction  Is  erroneous  in  as- 
suming that  the  place  where    tbe    accl- 
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dent  occurred  waR  "more  or  less  tbronKed 
with  ijeupip,"  and  in  telling  the  jury  that 
it  was  the  duty  of  those  in  ehart;eof  the 
locomotive  and  tL>n(ler''to  exerv:itie  ordi- 
nary care  and  caution,  and  give  timely 
warning  by  bell  or  whistle  and  Kigual 
light  at  the  time  aud  place  In  the  proof 
described,  or  other  reauonable  notice  of 
the  approach  of  the  locomotive  and  ten- 
der." It  la  an  Indisputable  fact  from  the 
evidence  that  the  plucc  where  the  accident 
occurred  was  one  wh'.ch  was  "more  or  less 
tbronfted  with  people."  The  evidence 
abows  that  it  was  a  public  street  lu  a 
large  city;  that  it  was  at  the  crossing  of 
two  streets;  thai  many  persons  lived  in 
that  Immediate  locality,  tlie  bouses  being 
niimprous  there;  aud  that  at  the  hour 
when  the  accident  occurred  it  was  a  ptnce 
frequented  by  the  public.  There  Is  no  evi- 
dence counter  to  all  this,  and  (be  instruc- 
tion is  not,  therefore,  objectionable  on  ac- 
count o(  the  way  In  which  It  characterizes 
the  place  of  the  accident.  The  degree  of 
care  required  by  it  fallti  short  of  that  laid 
down  by  this  court  io  the  recent  case  of 
Hallway  Co.  v.  Smith,  (Ky.)  20  S.  W.  Rep. 
892,  where  It  is  held  that  those  in  charge  of 
a  train  being  operated  at  such  a  pluce 
must  exercise  extraordinary  care.  It  is 
said  that  the  instruction  required  the  com- 
pany as  a  matter  of  law  to  give  two  kinds 
of  slKnal;  and  that,  if  this  were  not  done, 
negligence  was  per  se  fastened  upon  it,  al- 
though onecharacter  of  signal  might  have 
given  ample  notice  of  the  movement  of  the 
locomotive.  To  require,  however,  that  a 
train  moving  through  a  large  city  iu  the 
Dight. and  at  ati  hour  when  people  maybe 
expected  to  be  passing  In  ail  direutlonH, 
should  both  ring  its  bell  or  blow  the  whis- 
tle, and  also  Indicate  its  movement  and 
approach  by  a  proper  light  in  the  proper 
place,  is  but  indicntiug  that  degree  of 
care  that  this  court  has  requlre<l,  and 
which  public  safety  and  policy  require, 
should  be  exercised.  Anything  short  of  it 
would  Dot  be  an  exercise  of  extraordinary 
care,  l^oreover,  the  iustruction  told  the 
jurythat  it  was  required  of  tliose  in  charge 
to  give  "timely  warning  by  bell  or  whistle 
and  signal  light  at  the  time  and  place  In 
the  proof  described,  or  other  reasonable 
notice  of  the  approach  of  the  locomotive 
and  tender."  It  was  proper  to  define 
"willful  negligence"  to  the  jury.  Inasmuch 
as  they  had  been  told  therecould  be  no  re- 
covery if  it  was  a  case  of  that  character, 
as  the  action  was  not  one  within  the 
third  section  of  the  statute;  and,  in  any 
event,  thie  could  not  have  been  prejudicial 
to  the  appellant.  The  jury  were  told  that 
the  measure  of  damages  was  a  fair  equiv- 
alent to  the  estate  of  the  deceased  in  mon- 
ey for  the  power  of  the  deceased  to  earn 
money  lost  by  bis  death,  not  exceeding  the 
sum  claimed  in  the  petition.  It  Is  said 
this  authorized  -tlvem  to  And  more  than 
compensatory  damages.  In  other  words, 
that  such  damages  are  limited  to  what  the 
party  entitled  to  tbembaa  been  injured  by 
the  death,  and  that  this  means  what  tbe 
decedent  would  baveaccumulated  or  what 
would  have  been  left  after  deducting  his 
living  expenses.  A  court  could  not  well 
enter  Into  such  an  inquiry.  It  would  at 
least  involve  an  inveatigatton  of  the  con- 


dition in  life  of  tbe  decedent,  and  It  aeems 
to  us  to  embark  tbe  court  upon  a  aea  of 
speculation  almost  without  limit.  Tbe  in- 
8tructi<in  conforms  to  tbe  rule  laid  down 
by  this  court  in  Railroad  Co.  v.  Case'a 
Adm'r,  9  Busb,  736,  and  namerous  other 
cases,  and  tbe  Judgment  beluw  is  affirmed. 


LOVILL   V.  COMMONWEAI>TH. 

(Court  of  Appeals  of  Kentucky.    Nov.  83,  1893.) 

JaILEKS— MiSFEASAXCB  IN  OFFICB. 

Gen.  St.  c.  29,  p.  405,  provides  that  a 
Jailer  shnll  see  that  persons  committed  to  his 
care  for  noupayment  of  fines  shall  worli  out  the 
game  at  hard  labor  on  the  pnblie  works,  and 
prescribes  a  small  fine  for  dereliction  of  such 
duty.  Hdd  that,  where  a  jailer  permits  a  priii- 
oner  to  do  work  other  than  tliat  prescribed  by 
statute,  it  is  not  a  misfeasance  in  olBce  for 
which  the  jailer  Is  indictable,  (Const,  art.  4, 
{  30,)  but  he  is  only  liable  for  the  fine  pre- 
scribed. 

Appeal  from  circuit  court.  Laurel  county. 

"To  be  ofBcially  reported." 

D.  H.  Lovlli  was  convicted  under  an  in- 
dictmeut  for  misfeasance  iu  office,  and  ap- 
peals.   Reversed. 

&'.  Parker,  for  appellant.  H-'.  J,  Heit- 
drick,  foe  the  Communwealth. 

Phtor,  J.  Tbe  appellant,  being  the 
jailer  of  Laurel  county,  aud  while  acting 
as  such,  took  Into  bis  custody,  under  a 
eapiaa  properly  issued,  tbe  body  of  I.  W. 
Uoff,  tbe  latter  having  been  sentenced  to 
confinement  in  the  county  jail  until  be 
satisfied  certain  fines  imposed  upon  him 
for  violating  the  penal  laws  of  tbe  state. 
The  jailer  was  to  see  that  he  worked  ax 
hard  labor  upon  such  public  works  aa 
provided  by  the  statute,  viz.,  county 
roads,  streets,  or  alleys,  etc.,  or  on  some 
public  building,  until  his  labor  discharged 
the  fine,  if  not  otherwise  paid.  See  Uen. 
St.  c.  29,  p.  465.  For  a  failure  to  dis- 
charge any  of  tbe  duties  imposed  upon 
bim  by  the  act  referred  to,  the  jailer  is 
made  liable  to  pay  a  fine  of  not  less  than 
five  nor  more  than  fifteen  dollara.  It 
seems  from  the  testimony  that  the  Jailer 
was  a  little  too  lenient  towards  the  pris- 
oner, and  placed  him  occasionally  at  work 
not  authorized  by  the  statute.  He  per- 
mitted or  reifnired  him  when  out  of  Jail  t(» 
carry  water  to  those  on  the  inside  of  the 
jail,  and  occasionally  to  tbe  house  in 
which  the  Jailer  resided,  fur  the  use  of  hia 
family.  He  was  also  required  to  clean  up 
the  courthouse,  but  for  much  of  the  time 
was  at  work  on  the  fence  around  the  pub- 
lic square,  and  repairing  a  well  that  was 
of  a  public  nature.  The  commonwealth, 
instead  of  proceeding  under  the  statute 
imposing  a  slight  penalty  to  be  recovered 
by  warrant,  indicted  tbe  appellant  for 
misfeasance  in  ofiice.  He  was  tried  under 
the  indictment,  found  guilty,  and  his  fine 
assessed  at  950,  for  which  a  judgment 
was  rendered,  and  his  oflJce  declared  fur- 
felted  by  reason  of  section  36,  art. 4, Const. 
1H50.  This  indictment  is  found  under 
chapter  61  of  the  General  Statutes,  relatlnfc 
to  jailers,  and  prescribing  their  duties. 
The  jailer  received  the  prisoner  into  hia 
custody,  discharged  bIm  when  the  tlmeex^ 
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pired,  and  there  la  notblnK  showing  that 
he  violated  any  ot  hia  dntlea  as  Jailer,  as 
prescribed  by  seotlon  4,  art.  1,  c.  61.  The 
-extent  of  this  jailer's  ofTendtnK  Ib  that  he 
-did  not  require  GolT  to  work  at  all  times 
for  the  benefit  o(  the  county,  and  perhaps 
failed  to  make  him  labor  as  long  on  each 
-day  as  the  statute  required;  bat  thlH  was 
not  such  a  lulBFeasance  In  bis  office  as 
should  cause  its  forteitare,  but  wan  a  vio- 
lation ot  the  statute  of  .^pril  10.  1878,  im- 
posing this  slight  penalty  for  a  dereliction 
of  duty;  and  tlie  court  below.  Instead  of 
telling  the  Jury  that  sweeping  out  the 
-cuurtbouHe  and  carrying  water  for  the 
jailer  were  not  the  work  required  by  the 
statute,  should  have  dismissed  the  Indict- 
ment, and  remanded  the  commonwealth 
to  Its  proceeding  by  warrant.  We  do  not 
mean  to  say  tiiat  a  willful  refusal  to  re- 
ceive a  prisoner,  or  to  dischnrge  lilm  after 
lie  is  in  custody,  as  the  law  requires,  is 
not  an  Indictable  offense,  although  the 
prisoner  Is  confined  nnder  the  first  statute 
referred  to:  bat  what  we  do  mean  Is  that 
the  proof  warrants  no  forfeiture  of  ofllce 
for  a  violation  of  any  of  the  doties  Im- 
posed by  chapter  61  of  the  General  Stat- 
ntes,  and  the  lesser  penalty  was  Intended 
to  apply  where  there  might  be  a  slight  de- 
parture from  a  line  ol  duty  that  did  not 
amount  to  a  willful  neglect  or  misfeasance 
OP  malfeasance  in  otflce.  The  offense  for 
which  the  accnsed  was  tried.  If  found 
guilty,  cost  him  his  office  as  Jailer;  and 
The  fact  that  the  Jailer  required  his  pris- 
oner to  ^lean  op  the  court  room,  or  carry 
water  to  his  family,  on  one  or  two  occa- 
Mions,  (particularly  when  It  was  a  mere  in- 
advertence on  his  part,)  Instead  of  work- 
ing him  on  the  street  all  the  while,  in  not 
snch  a  grave  offense  as  would  subject  the 
accused  to  a  heavy  fine,  and  at  the  same 
time  deprive  him  of  the  right  to  hold 
longer  the  office.  Such  was  never  con- 
templated by  tbeframers  of  the  constitu- 
tion, and  no  such  penalty  should  be  en- 
forced in  this  case.  The  judgment  is  re- 
versed and  remanded,  Willi  directions  to 
set  aside  the  judgment  forfeiting  appel- 
lant's office,  as  well  as  the  fine  Imposed, 
-and  to  dismiss  the  indictment. 


Phili^ups  et  til.  v.  PniLLUFS  et  al. 

(Court  ofAppealt  of  KenUtOq/.    Nov.  33,  1893.) 

AOVAXrEMKVTS, 

A  father,  dying  partly  intestnte,  be- 
mieathed  to  his  five  daughters  !|>200  each,  saying 
this  is  "all  1  intend  for  my  five  dan^hterf)  to 
hare  of  my  estate."  He  had  given  by  deed 
small  portions  of  land  to  all  of  bis  sons  except 
two,  saying  in  each  deed  that  the  land  glyeo 
was  all  he  intended  the  grantee  to  have  out  of 
his  estate.  Held,  under  Gon.  St.  c.  31,  §  15. 
providing  that  "any  real  or  personal  estate  or 
money  given  or  devised  by  a  parent  or  grand- 
parent to  a  descendant  shall  be  charged  to  such 
descendant  in  the  division  or  distribution  of  the 
undevised  estate,"  that,  notwithstanding  the 
words  of  exeltision,  such  legatees  and  grantees 
were  eoinheiitors  of  the  undevised  estate,  being 
chargeable  with  what  they  had  received  under 
the  will  and  deeds  as  advancements. 

Appeal  from  circuit  court.  Pike  connty. 

"To  be  otUelally  reported." 

Action     by    F.  W.    Phi  Hups,   adminis- 


trator, and  Qeorge  Phillupa,  against 
Zaebariah  Pbillnps'and  others,  for  the  con- 
struction of  a  will.  Judgment  for  plain- 
tiffs.    Defendants  appeal.     Reversed. 

AuxlerA   York,   lor    appellants.    R.    T. 
Barns,  for  appellees. 

Bbnnbtt,  J.  The  appellants  and  ap- 
pellees are  the  children  and  heirs  at  law  of 
Thompson  PhlDups,  who  died  partially 
testate,  and  leaving  a  large  estate  undis- 
posed of  by  gift  or  devise.  The  part  ot  the 
estate  nndisposed  of  is  that  part  in  con- 
troversy. The  facts  are  that  Thompson 
Phillops  devised  to  his  five  daughters  $2U0 
each,  which  sum,  be  says,  is  "all  I  intend 
for  my  five  daughters  to  have  of  my  es- 
tate."  To  all  uf  his  sons,  except  the  ap- 
pellees, F.  M.  and  George  Phlllups,  to 
whom  be  made  no  gift  or  devise,  he  gave 
by  deed  small  portions  ot  land,  saying  in 
each  deed  that  the  land  given  was  all  be 
intends  the  donee  to  have  out  ot  his  es- 
tate. The  appellees  contend  that  the  por- 
tion ot  the  estate  not  directly  disposed  of 
by  the  will  or  dee<l8  was  impliedly  devised 
to  them ;  hence  appellants  have  no  inter- 
est In  the  same.  On  the  other  hand,  the 
appellants  contend  that  Thompson  Phll- 
lups died  intestate  as  to  that  estate,  and 
they  take,  under  the  statute  of  descent 
and  distribution,  as  coinlieritors  with 
the  appellees,  being  chargeable  with  what 
they  received  by  the  wlli  and  deeds  as  ad- 
vancements. "There  Is  uo  doubt  that  there 
is  no  implied  devise  to  tlie  appellees,  and 
that  Thompson  PblUnps  died  Intestate  as 
to  all  that  property  not  directly  willed  or 
conveyed  by  deed.  So  the  question  is,  do 
the  appellants  take  under  the  statute  of 
descent  and  distribution  as  colnherltors 
ot  the  undevised  estate,  or  do  the  will  and 
deeds  exclude  them  as  coinheritors  of  the 
nndevised  estate?  in  the  case  of  Olarkson 
V.  Olarkson,  8  Bush,  655,  It  was  held  that. 
In  case  of  partial  testacy,  mere  words  of 
exclusion  are  not  suflcient  to  deprive  the 
beneficiary  of  the  right  to  inherit  his  por- 
tion of  the  estate  undisposed  of  by  tba 
will, because  astotbatestatetbelaw  casts 
thedesceutuponhlm.notthetestntor;  and 
hecanonly  bedeprivedof  his  inheritance  by 
the  testa  tor's  disposing  of  his  en  tire  estate. 
It  Is  true,  under  the  circuDistnnces  of  the 
Clarkson  Case,  the  court  held  that  the 
whole  estate  was  iaiplledly  devised,  but 
those  circumstances  do  not  appear  in  this 
case.  On  the  contrary,  Thompson  Phil- 
lups  certainly  died  intestate  as  to  a  por- 
tion of  bis  estate.  He  having  advanced 
a  portion  ot  bis  estate  by  deed  and  will, 
and  died  intestate  as  to  a  portion,  the 
question  Is,  did  he,  by  the  words  of  ex- 
elusion  supra,  deprive  the  beneficiaries  ol 
their  right  to  inherit,  with  the  appellees, 
the  undevLsed  estate?  Upon  that  subject, 
section  15,  c.  31,  Gen.  St.,  provides  that 
"any real  or  personal  estate  or  money 
given  or  devised  by  a  parent  or  grand- 
parent to  a  descendant  shall  be  charged  to 
such  descendant  •  •  •  in  the  division  or 
distribution  of  the  undevised  estate,  "so 
as  to  equalixe  all,  etc.  This  court,  in  the 
case  of  Bowles  v.  Winchester,  13  Bush,  1, 
decided  that  the  provision  of  the  statute 
supra  could  not  be  controlled  or  varied 
by  any  expression  of  intention   by   tha 
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parent.  In  other  words,  H  the  parent 
obonld  say,  in  glrlng  or  devIsinK  hU  child 
$1,000,  "This  la  not  to  be  cbarKed  to  you 
in  the  distribution  of  my  undevised  estate, 
nor  Is  It  to  be  In  tuU  ol  your  portion  of 
my  undevised  estate,"  such  expression  of 
Intention,  though  found  in  the  written 
conveyance  or  will,  would  not  have  the 
effect  of  Buspending  the  operation  of  the 
fltatute  supra,  the  object  of  which  waa 
to  equalize,  as  far  as  possible,  all  the  chil- 
dren la  the  distribution  of  the  undevised 
estate  of  their  parent,  and  to  that  end 
to  prevent  the  parent  from  dlscrlrainatlDK 
in  favor  of  or  agalust  any  of  his  desceiid- 
antB,  anlees  he  does  so  by  dlspoBing  of  his 
whole  estate;  bnt  when  he  leaves  a  part 
of  it  undisposed  of,  it  is  the  object  of  the 
law  tocast  the  demceot  so  as  to  equalize 
all  hlB  descendants,  bis  intention  to  the 
contrary  notwithstanding.  The  Judg- 
ment Ib  reversed,  and  cause  remanded,  etc. 


COCANACOHBR  Ct  Hi.  V.  ORBBN. 

(Court  cf  AppeeOs  of  Kenbuehy.    Nov.  20,  1892. ) 

BPCOIFia  PUtrORMANCB  —  EqCITABLS  ESTOFFBL— 

Fbicd — Limitation. 

1.  An  action  for  specific  performance  of  a 
contract  In  writing  is  not  barred  by  the  statute 
of  limitations  before  the  expiration  of  15  years; 
yet  a  party  may  be  guilty  of  such  conduct  as 
to  work  an  equitable  estoppel,  or  such  laches  as 
to  maite  it  unjust  to  grant  him  relief. 

2.  October  4,  1872,  G.  purchased  land  for 
which  he  executed  two  sale  bonds.  On  the  Slat 
of  the  same  month  he  contracted  with  G.  to  con- 
vey the  land  to  him,  or  any  one  he  might  name, 
provided  he  or  any  one  for  him  would  pay  the 
Donds.  C.  paid  only  a  small  portion  of  them, 
and  in  1873  leased  the  land  from  G.,  agreeing 
to  pay  rent  therefor;  and  so  continued  as  ten- 
ant until  1877,  when  G.  conveyed,  with  O.'s 
knowledge,  the  larger  part  of  said  tract  to  an- 
other person.  U.  brought  specific  performance 
in  1889.     Held,  that  he  was  equitably  estopped. 

3.  Under  Gen.  St.  c.  71,  art.  3,  §  6,  which 
provides  that  no  action  for  relief  against  fraud 
shall  be  brought  10  years  after  time  of  perpe- 
tration of  the  same,  an  action  for  specific 
performance  begun  in  1889  cannot  be  main- 
tained on  the  ground  that  fraudulent  represen- 
tations were  made  in  1873. 

Appeal  from  circuit  court,  WaBhlngton 
county. 

"To  be  oflBcially  reported." 

Action  by  O.C.  andLncindaOocanangher 
against  Sidney  Green  to  compel  specific 
performance.  Judgment  for  defendant. 
Plaintiffs  appeal.    Affirmed. 

W.  C.  McChord,  for  appellants.  John 
W.  Lewis,  for  appellee. 

Lbwib,  J.  February,  1872,  C.  C.  Coca- 
naugher  conveyed  to  trustees  for  benefit 
of  creditors  all  his  personal  property  not 
exempt  from  execution,  and  a  tract  con- 
taining about  308  acres  of  land;  there  be- 
ing, however,  excepted  his  homestead  and 
dower  right  of  his  wife,  Lucliida.  In  April 
bis  creditors  agreed  that  she  should  re- 
ceive in  satisfaction  of  her  dower  right, 
then  relinquished,  the  excess  of  what  the 
personal  property  might  sell  for  above 
amount  it  was  appraised  at,  which  turned 
out  to  be  about  $782;  and  there  was  some 
aort  of  agreement  whereby  he  was  to  re- 
ceive, In   satisfaction  of    his   homestead 


right,  amoDot  of  profit  that  might  tm 
realized  by  resale  of  certain  property 
purchased  at  the  assignee's  sale  by  pnr- 
sons  acting  in  his  interest.  Dnder  judg- 
ment in  favor  of  the  trustees,  the  tract  of 
land  was,  October  4,  1872,  sold;  Sidney 
Oreen  becoming  purchaser  at  thn  price  of 
$9,900,  for  which  be  executed  two  aale 
boada  of  equal  amount,  bearing  iDtereat 
from  date,  and  payable  in  one  and  two 
years.  October  81, 1872,  a  written  contract 
was  made  between  Green  of  one,  and  C.  O. 
and  Lncinda  Cocanaugher  of  the  other, 
part,  by  which  it  was  agreed  that,  if  tbey 
or  any  one  for  them  paid  the  sale  bunds 
executed  by  blm  as  they  respectively  fell 
due,  and  also  balance  of  the  debt  due  to 
him  from  C.  C.  Cocanaugher  that  migbt 
be  left  after  deducting  therefrom  bis  pro 
ratasbareof  the  estatein  bands  of  tbetrus- 
teea,  he  would  reconvey  the  land  to  C.  C. 
Cocanaugher,  or  any  person  to  whom  be 
directed  It  conveyed.  It  was  further 
agreed  that  towards  payment  for  the 
land  they  were  to  transfer  to  him  what- 
ever money  they  would  be  entitled  to  on 
account  of  the  relinquishment  of  their 
homestead  and  dower  rights;  and  It  was 
recited  in  the  contract  that  tbey  had  that 
day  given  orders  therefor  on  persons  who 
bad  purchased  personal  property  at  the  as- 
signee's salu.  Tills  action  was  Instituted 
by  C.  C.  and  Luclnda  Cocanaugher.  April 
21, 1889,  for  specific  periormance  of  that 
contract  to  the  extent  of  requiring  Green 
to  convey  to  Luclnda  11 5  acres  of  the  land; 
189  acres  thereof  iiaving  in  Oetojier,  1877, 
been  sold  and  conveyed  by  blm  to  another 
person.  And  judgment  is  aslced  also  for 
S2,0U0,  alleged  to  have  been  paid  by  them 
to  or  received  by  him  in  excess  of  the 
agreed  price  of  the  land. 

The  first  ground  made  in  brief  of  counsel 
for  reversalof  the  juilgmentdismlsslng  the 
action  is  that  the  lower  court  improperly 
overruled  the  motion  of  appellants  for  a 
continuance.  It  seems  the  principal  part 
of  the  property,  profit  on  resale  of  which 
was  relied  upon  by  appellant  C.  0.  Coca- 
naugher to  pay  off  the  sale  bonds  executed 
by  appellee,  Green,  consisted  of  horses  and 
mules  sent  to  the  southern  market;  and 
one  nf  the  questions  r>f  fact  involved  is, 
bow  much,  it  any,  profit  was  realized  from 
that  venture,  and  paid  by  those  making 
sale  of  the  stock  to  appellee?  It  was  also 
made  a  question  whether  he  received  any 
part  of  the  sum  of  $782 payableto  Luclnda. 
The  additional  evidence  it  was  the  object 
of  the  continuance  to  procure, as  discloaed 
by  the  aflldavit  filed,  bears  directly  upon 
these  two  issues,  and  would  tend  to  sup- 
port the  allegation  of  the  petition.  Bnt 
it  is  needless  to  consider  that  ground  of 
reversal  until  we  determine  tiie  action 
could  be  maintained  with  such  additional 
evidence  before  us.  Specific  execution  of 
a  rontract  in  equity  Is  a  matter  not  of 
absolute  right  lu  either  party,  bnt  of  sound 
and  reasonable  discretion  In  the  court,  and 
will  never  be  adjudged  except  it  is  strictly 
equltal>le  to  do  so,  (Story,  Eq.  Jur.  §  742;) 
for  although  an  action  forspeciflcexecutloo 
of  a  contract  In  writing  is  not  barred  by 
the  statute  of  limitation  before  expiration 
of  15  years,  nevertheless  a  party  may  be 
guilty  of  Bucb  conduct  or  laches  as  to  make 
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It  tneqaitable  and  nnjast  to  grant  to  him 
relief,  or  as  amonnts  to  a  dlscbance  or 
abandonment  of  the  contrart,  or  to  an 
equitable  estoppel;  and,  as  a  general  rale, 
be  cannot  maintain  such  action  at  any 
time  without  showinR  he  has  been  In  no 
default,  and  baa  taken  all  proper  atepa  to- 
wards performance  on  his  part.  It  does 
not  appear  that  appellants,  at  date  of  the 
contract,  had  or  relied  on  any  other 
means  to  pay  off  the  two  sale  GondR  as 
they  fell  dne,  except  said  aura  of  f782, 
aB;reed  by  the  creditors  to  be  paid  to  Lu- 
clnda  for  her  dowerriEbt,and  the  amount 
of  expected  profits  on  sale  of  the  hordes 
and  mnles  sent  south,  not  alleged  or 
proved  to  much  exceed  fS.OOO.  It  is,  how- 
ever, admitted  by  n.  0.  Cocanaugher  that 
accepting  as  true  the  statement  or  repre- 
sentation of  appellee,  confirmed  by  his 
own  agent  and  attorney,  that  no  proflt 
bad  been  made  on  sale  of  the  horaes  and 
mules,  he  abandoned  the  contract,  and  In 
1873  leased  tlie  land  from  appellee,  agree- 
ing to  pay  rent  therefor,  and  so  contin- 
ued in  the  attitude  of  tenant  Instead  of 
purchaser  until  1877,  when  lie  voluntarily 
removed  from  it.  It  further  appeant  that 
the  sale  in  1877,  and  receipt  by  appellee  of 
purchase  price  of  all  the  land  except  115 
acres,  now  in  conlruvtrsy,  was  at  the 
time  known  to  and  ncquleHced  In,  and  Is 
noteven  now  complained  of,  by  appellants. 
It  is,  however,  alleged  in  clie  i)etiiion,  as 
an  excuse  for  abandoillng  the  contract 
and  long  acquiescence  in  the  claim  and 
exercise  of  ownership  of  the  land  by  ap- 
pellee, that  he  combined  with  the  agent 
and  attorney  of  appellant  C.  C.  Coca- 
naugher  to  misrepresent  and  deceive  him 
In  respect  to  profit  on  sale  of  the  horses 
and  mules  actually  made  and  received  by 
appellee.  But  as  such  fraudulent  misrep- 
resentation was  made,  if  at  all,  in  1873,  it 
seems  to  us  It  cannot  now  be  pleaded  as 
an  excuse  for  the  long  delay  in  bringing 
this  action;  for  section  6,  art.  3,  c.  71, Gen. 
St.,  provides  that  no  action  for  relief  for 
fraud  shall  be  broogUt  V)  years  after  time 
of  perpetration  of  the  fraud.  We  thus 
have  the  case  of  a  veudee  bringing  an  ac- 
tion for  ppeclflc  execution  of  a  contract 
entered  into  nearly  15  years  previously, 
and  practically  abandoned  by  hhn  almost 
the  Name  length  of  time,  without  any  IpkhI 
or  equitable  excuse  for  such  long  dt-lay. 
Moreover,  it  is  not  alleged  or  proved  that 
the  plaintiffH  are  now  or  ever  have  been 
ready,  able,  and  willing  to  perform  tlielr 
part  of  the  contract;  for,  conceding  that 
profit  on  the  horses  and  raules  was  actu- 
ally made  and  paid  to  appellee,  still  The 
amount  thereof,  according  to  the  estimate 
of  appellants,  even  when  added  to  the 
sum  of  $782,  fell  short  of  paying  the  sale 
bonds  and  amount  of  C.  C.  Cocanaugher'a 
indebtedness  to  appellee,  shown  to  be 
about  f  1,300.  In  fact,  the  resources  relied 
on  by  them  wnre  not  sufficient  to  pay  the 
first  of  the  sale  bonds  falling  dne,  and  it 
is  not  alleged  that  the  purchase  price  of 
the  land  had  been  or  could  be  paid  except 
by  charging  appellee  with  rent  of  the 
land  for  more  than  14  years,  during  which 
period  it  was  with  the  knowledge  and  con- 
sent of  appellants  claimed  and  used  by 
appellee  as  his  own,  and  part  of  the  time 


occupied  by  them  aa  tenants.  Appellee 
might,  upon  failure  of  appellants  to  meet 
and  pay  off  the  sale  bonds  aa  they  con- 
tracted to  do,  bavo  enforced  bis  lien  upon 
the  land  for  satisfaction  of  the  entire  pur- 
chase price.  But  be  could  not  have  main- 
tained eucb  action  at  any  time  after  aban- 
donment of  the  contract  by  appellants, 
which  this  record  makes  very  plain  he 
consented  and  agreed  to;  and  if  he,  after 
such  agreement,  could  have  enforced  col- 
lection of  the  purchase  price,  certainly  ap- 
pellants ought  not  to  be  permitted,  after 
a  delay  of  nearly  15  years,  to  enforce  exe- 
cution of  the  contract,  especially  when  it 
does  not  appear  they  were  ever  able  or 
offered  to  perform  their  part  of  it  in  the 
manner  contemplated.  It  seems  to  ns  the 
essential  grounds  for  relief  In  this  case  are 
wanting,  and  the  Judgment  Is  therefore 
affirmed. 


BoBKRTsoN  et  ux.  y.  Robertson. 
(CotMt  of  Appeals  of  Kentucky.    Nov.  17,  1893.) 

BXSHPTIONS— Bl-BOSN   OF  PROOF— EZEGUTIOS 

1.  Where  defendant  in  a  petition  to  enforce 
a  lien  on  land  claims  that  the  land  is  exempt 
as  a  homestead,  the  burden  of  proof  is  on  him; 
and  an  averment  in  the  petition  that  the  land 
la  not  exempt,  thongh  denied  by  defendant,  is 
mere  sniplusage,  and  does  not  shift  the  burden 
to  plaintiff. 

2.  Gen.  St  c.  38,  art  12,  H  9,  11,  provide 
that  where  it  appears  on  a  motion  by  the  pur- 
chaser to  recoyer  possession  of  land  sold  under 
execution  that  the  debtor  did  not  hare  a  legal 
title,  the  court  may  in  the  same  proceeding  sub- 
ject the  land  to  tne  payment  of  the  debt,  and 
that  the  same  steps  shall  be  taken  as  are  nec- 
essary in  equitable  proceedings.  Held,  that  such 
statute  does  not  give  a  complete  legal  remedy 
to  a  creditor  who  has  purchased  nnder  his  exe- 
cution land  in  wliich  the  debtor  had  only  an 
equitable  interest,  since  by  the  levy  of  the  exe- 
cution he  acquires  only  a  lien  enforceable  in 
equity. 

Appeal  from  drcnft  court,  Ohio  county. 

"Not  to  be  officially  reported." 

Petition  by  Tol  Bobortson  for  a  lien 
on  land  levied  on  nnder  execution  against 
P.  K.  Robertson,  and  claimed  by  tlie  let- 
ter's wife.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

J.  S.  Olenn  and  J.  E.  Fofrle,  for  appel- 
lants.   GuOy  &  Rlnffo,  for  appellee. 

Holt,  C.  J.  The  appelleH,  Tol  Robert- 
son, having  a  Judgment  against  the  appel- 
lant P.  R.  Robertson,  sued  out  execution, 
which  was  levied  on  a  tract  of  land  that 
had  been  purchased  of  Jacob  Ticlienor. 
It  was  sold  under  the  execution,  and  bid 
in  by  the  creditor  for  a  small  sum.  Sub- 
sequently he  sued  out  another  execution, 
which  was  returned,  "No  property."  At 
the  time  of  the  levy  and  the  sale  of  the 
land  the  debtor  did  not  have  the  legal 
title  to  It  TIchenor  conveyed  It  to  the 
debtor's  wife  after  the  creditor  bad 
brought  suit  upon  his  debt.  This  is  al- 
leged, and  the  attempted  denial  is  evasive, 
and  not  sufficient.  The  creditor  now 
brings  this  suit,  claiming  the  land  In  fact 
belonged  to  bis  debtor,  although  he  bad 
no  deed  to  It;  that  by  the  levy  upon  It  be 
acquired  a  lien  for  his  debt,  wblcb  be  now 
aeeks  to  enforce. 
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Various  defeoaes  are  presented.  Tbe 
petition  avera  that  tbe  land  was  not  ex- 
«mpt  trom  exevatlon,  and  was  not  occn- 
pied  as  a  boraestead,  Tbese  averments 
are  denied,  aud  a  claim  to  the  land  as  a 
iiomeatead  Is  asserted  bj  tbe  appellants. 
Tbey  were  but  statements  of  leKai  concla- 
eions,  were  surplusage,  and  did  not  place 
the  burden  on  the  plalntiH  o(  showlngr 
that  the  debtor  and  bis  wife  were  not  en- 
titled to  a  humPHtead.  It  rested  v/lth 
them  to  so  show,  and  there  is  no  eviaence 
to  support  the  claim.  The  petition  avers 
that  the  debtor,  and  not  his  wife,  paid  for 
the  land;  tnat  it  was  conveyed  to  ber 
nfter  the  Institution  of  the  snit.at  ber  bus- 
liand's  inntance,  aud  in  fraud  of  the  cred- 
itor. Tbe  answer  is  not  of  a  satisfactory 
-character.  It  Is  true  it  denies  that  the 
husband  paid  for  the  land,  or  that  the 
■conveyance  was  fraudulent,  or  that  the 
wife  did  not  pay  anything  for  it;  but, 
while  it  was  a  transaction  with  a  third 
party,  yet  the  relative  rights  of  tbe  lius- 
bnnd  and  wife  are  involved,  and  such  a 
transaction,  occurring,  as  it  did,  after  the 
creditor's  suit  was  brought,  is  suspicious 
In  character,  and  the  claim  ot  tbe  wife 
should  be  clearl.yand  fully  stated.  In  this 
instance  interrogatories  to  the  appellant 
were  attached  to  tbe  appellee's  petition. 
It  is  true  no  steps  were  taken  to  compel 
responses,  but  tbey  had  the  right  to  re- 
spond to  tbera,  and.  If  they  had  done  bo 
under  oath,  their  statements  would  have 
been  evidence  for  or  against  them.  It 
•eems  to  us  the  wife  should  hare  at  leawt 
set  forth  In  her  answer  what  and  how  she 
paid  for  the  land.  It  is  not  sufUciently  ex- 
plicit. It  appears  to  be  evasive;  so  much 
«o  that,  under  all  the  circumstances,  this 
court  does  not  feel  authorized  to  disturb 
the  finding  against  her  by  the  chancellor. 
It  follows  that,  while  the  execution  sale 
conferred  no  right  upon  tbe  appellee,  Inas- 
much as  the  debtor  did  not  have  the  legal 
title  to  the  land,  yet  the  levy  gave  him  a 
tien  upon  it  for  his  debt,  which  he  has  the 
right  to  assert  1o  the  mode  now  adopted. 
It  is  said,  however,  that  this  is  not  so,  be- 
cause he  had  a  complete  remedy  at  law. 
If  this  statement  of  fact  be  true,  then  the 
legHl  statement  is  correct.  It  is  snid  that, 
an  the  appellee  bad  bought  the  land  at 
the  execution  sale,  he  had  the  right,  under 
seL-tlons  9,  11,  art.  12.  c.  38,  Gen.  St..  to 
Sive  tbe  debtor  notice,  and  by  motion  ob- 
tain a  Jadgment  for  the  possesMon ;  and 
If.  upon  the  trial,  it  appeared  the  debtor 
did  not  have  a  legal  title,  then  the  court 
could  in  the  same  proceeding  subject  the 
land  to  the  payment  of  the  debt,  as  in  case 
of  a  return  of  "No  property  found."  The 
statnte  provides,  however,  that,  In  order 
that  the  relief  lust  mentioned  may  be 
granted,  such  steps  shall  be  taken,  or 
pleadings  filed,  as  are  necessary  in  an  eq- 
uitable proceeding.  Thus  we  see  that  in 
«ucb  a  case  a  perfect  remedy  cannot  be 
had  at  law.  The  proceeding  must  be  con- 
verted into  one  like  this  one.  An  equita- 
ble proceeding  must  be  set  on  foot:  and, 
this  being  so,  the  statutory  provisions 
should  not  be  construed  as  depriving  tbe 
creditor  of  tbe  right  to  bring  this  charac- 
ter of  an  action.  Tbe  Judgment  in  this 
case  enforcing  tbe  lien  also  embraces  a 


pnrBonal  one  (or  tbe  debt,  altboogh  sacb 
a  Jndgment  had  been  entered  in  tbe  toroier 
suit.  Upon  the  return  of  the  cause  an  or- 
der roust  be  entered  reciting  that  tbe  <iat- 
isfaction  of  one  shall  operate  as  tbe  satl**- 
faetionot  both.    Tbejudgmentla  afflrmed. 


Blabs  et  al.  ▼.  Hood. 

(Supreme  Cov/rt  of  Arkansas.    Dec.  8,  1893.) 

S^LB— ACTIOX  FOB  Fkicb— BPBCiriO  Attachmbnt 
or  CruoDS— Death  of  FoKcnASSK— Effect. 
Tbe  privilege  given  by  Mansf.  Dig.  fS 
4398,  4390,  to  the  plaintiffs  in  an  action  for  the 
price  of  property  sold  to  obtain  an  order  "di- 
recting the  sheriff  or  other  officer  to  take  the 
property  in  the  possession  of  the  vendee,  and 
Ijold  it  subject  to  the  order  of  the  court,*  can- 
not be  lawfully  exercised  after  the  death  of  the 
vendee,  and  letters  testamentary  or  of  adminl»- 
tration  have  been  granted  upon  his  estate. 

Appeal  from  circuit  court,  Dallas  coun- 
ty; Cakkoi.l  D.  Wood,  Judge. 

Action  by  Ous  Blass  &  Co.  against  H.  T. 
Hood,  administrator  of  N.  T.  Hudson,  de- 
ceased. .Judgment  (or  defendant.  Plain- 
titls  appeal.    AfQrmed. 

Cariith  &  Erb,  for  appellants,  it.  31. 
DuOn,  for  appellee. 

Battlr,  J.  Sections  439S  and  4399  u( 
Mans(.  Dig.,  which  provide  that,  in  an  ac- 
tion to  collect  a  debt  contracted  by  the  sale 
of  personal  property,  the  plaintiff  may  ob- 
tain an  order"  (I iriM' tins  the  sheriff  orotber 
ofiicer  to  take  tbe  property  iu  tbe  posses- 
sion of  tbe  vendee,  and  hold  it  subject  to 
tbe  orders  of  the  court,"  do  not  create  a 
lien  in  favor  of  the  vendor,  bnt  only  gives 
bira  the  privilege  of  suing  out  a  apeciflc 
attachment  against  tbe  property  for  t be 
purpose  of  creating  one,  and  preventing 
the  vendee  from  getting  the  property  be- 
yond bis  reach  pendente  lite.  Fox  v.  In- 
dustrial Co.,  52  Ark.  450,  12  S.  W.  Rep.  875; 
Swanger  v.  Goodwin.  49  Arlc.  290,  5  8.W. 
Rep. 319;  Bridgeford  v.  Adams, 45  Ark.  136; 
Friedman  v.  Sullivan.  48  Ark.  21.5,  2  8.  W. 
Rep.  7f<5;  Creanor   v.  Creanor,  3tt  Ark.  91. 

But  tbls  privilege  cannot  be  lawfully  ez- 
erci'ied  after  the  death  of  the  vendee,  and 
letters  testamentary  or  of  administra- 
tion have  been  granted  upon  his  estate;  for 
when  he  dies,  the  probate  court  becomes 
vested  "  with  at  least  potential  jurisdic- 
tion "  over  bfsentire  estate,  "  which  is  put 
in  actual  exercise.  If  not  before,  at  least 
upon,  the  grantingof  letters  testamentary 
or  of  administration."  Upon  tbe  grant- 
ing ot  such  letters,  all  bis  property,  al- 
though the  purchase  nione.v  for  the  saiue 
may  be  unpaid,  passes  into  the  custody  of 
the  law,  and  becomes  assets, —a  trust 
fund  in  tbe  hands  of  his  executor  or  ad- 
ministrator for  the  payment  of  bis  debts, 
subject  to  any  liens  or  charges  thereon  or 
interests  therein  acquired  by  any  other 
person  in  his  lifetime.  When  the  letters 
are  granted,  the  law  provides  that  all  per- 
sons having  claims  ngainst  biseBtateshall 
exhibit  the  same  properly  antbentlcated 
to  bis  executor  or  administrator,  tor  al- 
lowance and  classification,  within  a  cer- 
tain time.  When  thia  id  done,  tbe  law 
provides  that  the  claims  presented  and 
allowed  shall  be  paid  with  tbe  aaaeta  ae- 
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«on1iiicr  to  "a  fixed  scale  of  Bocceaslve  rab- 
ordination,"  Bi. J  that  each  nlam  ahall  be 
paid  Id  Its  order,  and.  In  case  the  assets 
shall  not  Vie  safflrlKntto  pay  all  the  claims 
in  one  class,  tbey  shall  be  divided  among 
that  class  pro  rata,  "to  the  absolote  ex- 
claalon  of  all  claims  Id  dosses  lower  In  the 
fixed  scale.  "  Any  creditor  baving  a  claim 
who  fallK  to  present  the  same  -within  the 
time  prescribed  is  forever  precluded  from 
any  benefit  In  hln  estate.  Turner  v.  Risor, 
64  Ark.  33,  15  tS.  W.  Kep.  13.  No  creditor 
can  acqnire  a  lien  on  property  In  the 
hands  of  an  executor  or  admlnlntrator,  or 
appropriate  the  same  to  the  payment  of 
his  clafm,  by  seizore  under  attachment  or 
any  final  process.  Such  proceedings.  If 
Bostalned  by  the  courts,  would  be  sub- 
veralve  of  the  stntdtes  whica  prescribe 
the  manner  In  which  the  estates  of  de- 
ceased persons  shall beadmlaistered.  But 
any  person  having  acquired  a  lion  or  In- 
terest during  the  lifetime  u(  the  deceased 
can  foreclose  or  enforce  the  same  In  the 
manner  prescribed  by  law. 

The  appellants  have  no  Hen  on  the  prop- 
erty In  controversy;  neither  are  tbey  en- 
titled to  the  possession  of  the  same.  Their 
only  remedy  is  the  same  against  adminis- 
trators as  that  which  is  prescribed  by  law 
for  creditors  whose  claims  are  ansecured 
by  any  liens.    Judgment  afilrmed. 


St.  LiOUib,  I.  M.  &  S.  Ry.  Co.  ▼.  Fergcson. 

(■Supreme  Court  of  Arkamaa.  Dec.  3,  1S9S.) 
RAn.ROAD  Companhs — Killing  Stock— Fetvces. 
A  part  of  defendant  company's  rail'way 
track  waa  inclosed  with  a  wire  fence,  which 
was  out  of  repair,  and  not  connected  with 
the  track  at  the  ends,  and  plaintiff's  colt  strayed 
on  the  right  of  way  of  the  company,  and  on  the 
pan  of  the  track  so  inclosed.  The  eneineer  of 
an  approaching  train  discovered  it  on  the  track, 
sonnded  an  alarm  which  frightened  the  colt  so 
that  it  ran  from  the  track,  against  the  wire 
fence,  by  which  its  throat  was  so  cut  that  it 
died,     add,  that  defendant  was  not  liable. 

Appeal  from  circuit  court,  Hempstead 
county;  Rufcb  D.  Hb4b.v,  Judge. 

Action  by  A.  B.  Ferguson  against  the 
Rt.  Louis,  Iron  Mountain  ft  Southern 
Railway  Company  to  recover  damages 
for  the  loss  of  a  colt  alleged  to  have  been 
killed  tbrongh  the  negligence  of  defendant. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Dodffe  /t  Johnson,  for  appellant.  Jaa. 
H.  McConum,  lor  aiipeiiee. 

Battlk.  J.  Appellant  inclosed  a  part 
of  Its  railway  track  and  right  of  way 
with  a  wire  fence.  For  three  years  the 
fence  was  permitted  to  stand  without  re- 
pairs. The  result  was,  at  the  end  of  that 
time.  It  waa  in  a  very  bad  condition. 
There  were  several  gaps  In  it.  and  it  was 
not  connected  with  the  track  at  the  ends. 
While  it  was  in  this  condition  the  colt  of 
appellee  strayed  on  the  right  of  way  of 
appellant,  and  upon  the  part  of  Us  rail- 
way track  BO  inclosed ;  and  an  engineer 
of  an  approacltlng  train,  discovering  it 
apon  the  trart,  sounded  the  alarm,  fright- 
ened the  cdt,  and  it  ran  from  the  track 
against  the  wire  fence  by  wblcbtta  throat 
T.208.w.na21— 85 


wai  eat,  and  the  colt  died  from  the 
wonnd. 

Was  the  appellant  liable  to  the  appellee 
for  the  loss  occasioned  by  the  failnre  to 
eonstmct  the  fence  so  as  to  make  it  harm- 
less to  stock,  and  keep  the  same  Ic  good 
repair? 

A  weil^Mtabllshed  rule  of  law  Is  that 
the  owner  of  private  grounds  is  under 
no  obligations  to  keep  tbem  in  a  safe  con- 
dition for  the  benefit  of  trespassers  or 
those  who  may  go  npnn  them  uninvited, 
from  motives  of  private  convenience  In  no 
way  connected  with  the  owner,  or  from 
curiosity.  He  la  under  no  obligation  to 
fence  or  guard  any  wells,  ditches,  stone 
quarries,  or  other  pitfalls,  or  dangerous 
places  on  his  nnlncioned  grounds,  in  or- 
der to  protect  animals  straying  thereon 
against  injuries,  and  Is  not  liable  for  the 
damages  suffered  because  he  failed  to  do 
so.  Hughes  v.  Railroad  Co.,  66  Mo.  325; 
Clary  v.  Railroad  Co.,  14  Neb.  233,  15  N. 
W.  Rep.  220:  Leseman  v.  Railroad  Co.,  4 
Rich.  Law,  413;  (jllman  v.  Railway  Co., 
62  Iowa,  200, 17  N.  W.  Rep.  520;  1  Thomp. 
Neg.  pp.  2UN,  3()3:  3  Lawaon,  Rights,  Rem. 
ft  Pr.  SS  1149, 1151,  and  cases  cited. 

In  Railway  Co.  v.  Falrhairn,  48  Ark. 
493,4  8.  W.  Rep.  59,  Chief  Justice  Cock- 
uiLL,  speaking  for  the  court,  said:  "The 
appellee  was  Injured  by  stepping  into  a 
cavity  caused  by  a  rotten  plank,  In  the 
appellant's  platform  at  Bierne  station. 
The  Jury  found  the  issues  In  his  favor,  and 
the  question  whether  the  appellee  was 
lawfully  on  the  platform  at  the  time  he 
was  injured  Is  the  only  one  properly  left 
tor  onr  consideration.  If  he  was  there 
merely  from  curiosity,  or  for  his  own  con- 
venience for  the  traneaction  of  business  in 
no  way  connected  with  the  railway  com- 
pany, no  relation  existed  between  him 
and  the  company  which  Imposed  upon 
the  latter  the  duty  of  exercising  even  or- 
dinary care  in  maintaining  a  safe  plat- 
form for  bis  own  tise,  and  it  is  not  liable 
for  bis  injury." 

Is  an  owner  of  private  grounds  under 
greater  obligations  to  owners  of  live  stock 
as  to  such  stock?  In  Railway  Co.  v. 
Kirksey.  48  Ark.  868,  3  S.  W.  Rep.  190,  the 
court  said:  "The  railroad's  obligation 
as  a  carrier,  or  its  duty  to  a  person  right- 
fully upon  its  track,  are  not  coincident 
with  the  negative  duty  not  to  injure,  un- 
necessarily, stock  that  wanders  upon  its 
right  of  way  and  track.  It  is  held  to  a 
rigid  observance  of  Its  public  duties,  but, 
as  to  stock  straying  upon  its  right  of 
way,  ItB  obligation  is  not  liifferent  from 
that  of  other  owners  or  occupants  of  real 
estate.  •  •  •  Tlie  statute  has  placed 
no  obligation  upon  the  railroad  in  that 
respect,  and  the  rights  and  liabilities  of 
the  company  and  stock  owner  are  gov- 
erned by  the  common  law.  The  company 
Is  not  required  to  fence  out  the  stork,  and 
the  stock  owner  enjoys  the  passive  license 
of  free  pasturage  upon  its  open  premises 
aa  npon  those  of  ratural  persons,  with- 
out being  held  to  accountability  as  a  tres. 
passer.  •  •  •  The  technical  wrong 
that  the  landowner  suffers  by  the  entry 
of  another's  stock  is  regarded  as  too  slight 
toengage  the  attention  of  thelaw, — ledHin- 
oom  absque  lnJuii/i.    But  the  pi-ivilege  of 
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entry  aud  free  pastarage  la  not  a  right 
wbich  can  be  demanded  and  enforced, — 
It  is  only  an  imninulty  from  salt  or  pnn- 
ishment;  and  the  company  or  other  land- 
owner 1b  under  no  obllj^atlon  to  expend 
money  or  laborln  preparing  the  land  fur  a 
convenient  or  a  safe  enjoyment  of  It." 
And  this  court,  In  that  case,  held  that 
"the  duty  of  railroad  companieB  to  avoid 
unneceaeary  injury  to  etock  upon  their 
tracks  does  not  require  them  to  keep  their 
entire  right  of  way- clear  of  obBtructlons 
which  conceal  stock  from  view  of  the  en- 
gineer of  the  train  until  they  rush  upon 
the  track  unseen,  and  too  late  to  avoid 
the  injury. " 

Tlie  law  upon  this  subject,  and  the  red- 
son  for  it,  are  clearly  and  succinctly  stat- 
ed by  Ctilef  .Tustlce  Gibson  in  Knight  v. 
Abert,  6  Pa.  St.  472.  Heaald:  "In  this, 
and  perhaps  every  American,  state,  an 
owner  o'  cattle  is  not  liable  to  an  action 
for  their  browsing  on  their  neighbor's 
unlncloeed  woodland.  But  It  follows  not, 
because  such  browsing  is  excusable  as  a 
treepass.  It  is  a  matter  ol  right.  It  is  an 
immunity,  not  a  privilege,  or,  at  roost,  a 
license  revocable  at  the  will  of  the  tenant, 
who  ma}'  turn  his  neighbor's  cattle  away 
from  bis  grounds  at  pleasure.  Their  en- 
try is,  in  strictness,  a  trespass,  which,  for 
its  inslgniflcauce,  is  not  noticed  by  the 
law,  probably  on  the  foot  ot  tiie  maxim, 
de  minimis,  or  perhaps  because  it  Is  bet- 
ter chat  all  waste  lands  should  be  treated 
as  common  without  stint.  It  certainly 
Haves  vexatious  litigation.  The  particu- 
lar loss  from  it  is  Inappreciable,  even  as  a 
subject  ot  nominal  damages,  and  would 
probably  be  held  so  even  In  England,  where 
waste  land  is  altogether  worthless.  But, 
even  if  an  owner  of  cattle  had  the  right 
claimed  for  him,  the  tenant  would  not  be 
bound  to  expend  bis  money  or  his  labor 
in  preparing  his  land  for  the  safe  and 
convenient  enjoyment  of  it.  A  man  must 
use  hid  property  so  as  not  to  incommode 
his  neighbor,  but  the  maxim  extends  only 
to  neighbors  who  do  not  interfem  with  it 
or  enter  upon  it.  He  who  suffers  bis  cat- 
tle to  go  at  large  takes  upon  himself  the 
risks  Incident  to  it.  If  it  were  not  so,  a 
proprietor  could  not  sink  a  well  or  a  saw 
pit,  dig  a  ditch  or  a  mill  race,  or  open  a 
stone  quarry  or  a  mine  hole,  on  his  own 
land,  except  at  the  risk  of  being  liable  for 
consequential  damages  from  It,  which 
would  be  a  most  unreasonable  restriction 
of  his  enjoyment.  He  might  as  well  be 
required  to  level  a  precipice,  put  a  fence 
round  a  swamp,  or  cut  down  reclining 
trees.  It  is  enough,  in  all  reason,  that  his 
neighbor's  cattle  have  the  range  of  his 
forest,  without  imposing  on  him  the  duty 
ot  looking  to  their  safety.  If  the  owner  of 
th(!m  does  not  choose  to  enjoy  his  license 
on  that  footing,  let  him  keep  them  at 
home,  or  send  a  herdsman  along  with 
them.  The  law  imposes  no  such  duty  oo 
the  tenant." 

Cpon  the  principle  stated  in  tbecasea 
we  have  cited,  railroad  companies  are  not 
required  to  cover  culverts  and  bridges  in 
their  tracks  so  as  to  permit  stock  to  pass 
over  tbem  in  safety ;  yet  it  la  a  notorious 
fact,  as  attested  by  the  records  ot  this 
funrt.  that  cattle  frightened  by  approach- 


ing trains  have  ran  Into  nncovered  enl- 
verts  and  been  killed ;  and  it  never  has 
been  suggested  by  any  court,  so  far  as 
known  to  us,  that  a  railroad  company 
was  liable  for  such  injuries  because  thecul- 
verts  were  uncovered.  Bailroad  Co.  v. 
Newman,  36  Ark.  607;  Railway  Co.  ▼. 
Trotter,  37  Ark.  593. 

There  is,  however,  a  class  of  aotboritles 
wbich  holds,  by  way  of  exception  to  the 
general  rule,  that  it  is  the  duty  of  the 
owners  of  private  grounds  to  erect  suita- 
ble guards  around  the  excavations  made 
by  them  thereon,  so  near  a  public  road 
that  persons  and  animals  passing  on  the 
road  mlKht  accidentally  fall  Intotbesame, 
and  that  they  are  liable  to  any  one  who 
may  be  injured  by  accidents  resulting  from 
their  failure  to  do  so.  Clary  v.  Railroad 
Co.,  14  Neb.  232.  16  N.  W.  Rep.  220,  and 
cases  cited;  3  Lawson,  Rights,  Rem.  & 
Fr.  §  1157,  and  cases  cited ;  1  Thomp.  Neg., 
p.  3U7.  In  Townaend  v.  Wathen,  9  East, 
277,  A.  kept  on  his  open  grounds  near  the 
highway,  without  notice,  certain  traps 
baited  with  flesh,  for  the  purpose  of  catch- 
ing bis  neighbor's  dogs,  and  B.'s  dog,  led 
l)y  his  natural  Instinct,  ran  into  one  of 
these  traps  and  was  killed,  and  it  was 
held  that  A.  was  liable  to  B.  for  the  dam- 
ages caused  by  the  killing  of  the  dog. 
And  in  a  case  In  which  the  defendant  bad 
dug  a  pit  under  a  cotton  gin,  near  a  high- 
way, and  kept  it  nninc.losed,  with  com 
and  cotton  seed  scattered  about  it,  and 
the  plaintiff's  cow,  wbich  he  had  turned 
out  at  a  place  remote  from  the  gin,  fell  in- 
to it  and  was  killed,  this  court  held  that 
the  defendant  was  guilty  of  neglifrence. 
and  liable  to  the  plaintiff  for  the  value  of 
the  cow.    .lones  v.  Nichols,  46  Ark.  2U7. 

In  this  case  the  appellant  was  under  no 
obligation  to  construct  and  maintain  a 
fence  along  its  track  or  highway,  or  to 
place  guards  around  wells  or  other  pit- 
falls or  dangerous  agencies  on  its  right  of 
way,  to  protect  animals,  uninvited,  wan- 
dering thereon  against  injuries.  It  was 
under  no  greater  obligations  to  provide 
saieguards  ai^ainst  wire  fences  than  it  was 
to  place  them  around  pits  or  other  dan- 
gerous places.  The  peculiarit.v  of  the 
danger  does  not  alter  the  duty  or  liability. 
The  owner  of  animals.  In  permitting 
them  to  run  at  large,  assumes  all  the  risks 
to  which  the  animals  are  exposed  by  rea- 
son of  such  dangers. 

In  tlie  trial  of  this  caso  no  evidence  was 
adduced  tending  to  show  that  the  appel- 
lant placed  anything  on  its  right  of  way 
calcniated  to  Invite  or  induce  horses  and 
cattle  to  go  thereon,  between  its  track  and 
the  wire  fence,  and  that  appellee's  colt 
was  thereby  invited  or  induced  by  appel- 
lant to  go  upon  the  same  at  the  time  it 
was  killed,  as  in  the  case  of  Slsk  v.  Cmmp, 
112  Ind.  504,  14  N.  E.  Rep.  881.  cited  by  ap- 
pellee. There  was  no  evidence  tending  to 
show  that  the  wire  fence  was  constructed 
or  maintained  in  such  manner  and  so  near 
a  public  street  or  road  as  to  make  it  dan- 
gerons  tor  horses  or  cattle  passing  along 
the  street  or  road.  Tb^re  wasnoevidence 
to  show  that  this  case  comes  within  any 
exception  to  the  general  rule.  The  evi- 
dence tended  to  prove,  in  short,  the  fol- 
lowing facts:    That  the  wire  fence  was  is 
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bad  condition  by  reaRoo  of  tbe  gapa  in  it; 
that  appellee's  colt,  uninvited,  wandered 
apoD  tbe  rlgbt  of  way  and  track  of  appel- 
lant, was  frightened  by  an  alarm  lawfully 
Kiren  on  a  paBBing  train,  and  ran  against 
tbe  fence,  and  w 88  thereby  wounded  and 
killed.  The  case  cornea  clearly  within  the 
general  rnle,  aa  we  have  stated  it. 

Bnt  appellant  did  owe  to  appellee  the 
doty,  when  It  discorered  bis  colt  opon  its 
track,  to  nse  ordinary  or  reasonable  care 
to  avoid  injury  to  it  by  runnloR  its  train 
d'^ainst  it,  or  by  frighteninK  and  driving 
it  by  unnecessary  alarms  against  tbe  wire 
fence.  Railway  Co.  v.  Roberta,  (Ark.)  19 
S.  W.  Bep.  1055;  Railroad  Co.  v.  Hudson, 
iS2  Qa.  879. 

Beveraed,  and  remanded  for  a  new  trial. 


Comer  t.  Statb. 
(Court  qT  Criminal  ApjMdla  (if  Texat.    Nov.  80, 

CanmAi,  Law— Arocmbmts  of  Coumaii— Wit- 

Xn«— RaPK — UOMSENT— PHESnifPTION   OF   INNO- 
CIKCC. 

1.  A  child  10  yean  old,  who  on  her  voir 
dire  aoswered  that  she  would  go  to  jail  if  she 
told  a  lie,  and  to  hell  when  ahe  died,  ahowa  inf- 
ficieiit  comprehensiou  of  the  nature  of  an  oath 
to  be  permitted  to  te«tif.r. 

2.  Where  the  court  faila  to  check  unfair  and 
improper  language  used  by  the  district  attorney 
in  hi*  addresa  to  the  jur^.  defendant  must  ask 
the  court  f6r  an  inatniction  charging  the  jury 
Dot  to  consider  such  language,  or  ne  cannot 
complain  of  it  on  appeal. 

3.  No  presumption  in  favor  of  defendant's 
inaocenoe  of  an  assanlt  with  intent  to  com- 
mit rape"  can  he  drawn  from  the  facts  that  the 
proseruting  witness  was  shown  to  have  a  vene- 
real disease  prior  to  and  at  tbe  time  of  the  al- 
leged assanlt,  and  that  defendant  was  abown  by 
exambiation  of  a  physician  not  to  have  it. 

4.  The  fact  that  the  prosecuting  witness,  a 
child  of  10  years,  was  willing  to  submit  to  de- 
fendant's embraces,  conatitutea  no  defenae  to 
an  assault  with  intent  to  commit  rape,  in  that 
the  law  dedaree  one  of  that  age  incapable  of 
consent. 

Appeal  from  district  court,  Trinity  coun- 
ty; NoKMAN  O.  KiTi-nEi.i.,  Judge. 

Dan  Comer  was  convicted  of  assanlt 
with  Intent  to  commit  rape,  and  appeals. 
AHlrmed. 

J.  J'.  StfvenaoD  and  B.  F.  fie«D,  fur  ap- 
pellant. R.  L.  Henry,  Asst.  Atty.  Gen., 
lor  tbe  State. 

KiMKi.\8,  J.  Appellant  was  indicted 
and  convicted  for  anna ult  with  intent  to 
rape  one  Mollle  Gardiner,  a  negro  child, 
ondcr  tbe  age  of  10  years,  and  was  sen- 
tenced to  2  years  in  tbe  penitentiary. 

1.  Tbe  .defendant  complains  that  the 
court  erred  in  permitting  Motile  Gardiner 
to  tcHtlly,  as  it  was  not  shown  that  she 
aufOclentiy  comprehended  tbe  nature  of  an 
oath;  bnt  we  do  not  think  the  error  well 
taken.  Tbe  witness  answered  she  would 
go  to  jail  If  ebe  lold  a  lie,  and  to  bell  when 
Hlie  died,  and  we  agree  wltb  the  trial  court 
that  there  is  no  better  test  as  to  appre- 
hended resnlts  of  falsehood. 

2.  Defendant  complains  of  tbe  remarks 
of  tbe  district  attorney  in  his  closing 
speech,  to  tbe  effect  that  tbe  jnry  should 
visit  BDcb  oflenses  with  tbe  bigbest  penal- 


ty if  they  wish  to  stop  them.  That,  if  it 
bad  been  a  white  girl  assaulted,  tbe  black 
demon  (pointing  to  defendant)  would  not 
be  on  trial.  Tbe  jury  would  hardly  retire 
from  tbe  jury  box  before  they  would  as- 
sess the  highest  penalty.  These  appeals 
are  certainly  Improper,  and  should  be 
promptly  checked  by  the  court;  but,  as 
repeatedly  stated  by  this  cnart,  it  was  the 
defendant's  duty  to  have  asked  tbe  court 
to  charge  the  jury  not  to  consider  such 
remarks,  which  be  failed  to  do.  Young  v. 
State,  1»  Tex.  App.  536. 

3.  The  defendant  complains  of  tbe  refusal 
of  the  court  in  not  granting  a  new  trial 
because  of  the  insufficiency  of  the  evidence. 
The  theory  ut  the  defense  seems  to  be  that 
defpndaut  is  not  guilty  becaose  tbe  prose- 
cuting witness,  a  negro  child  nine  years  of 
age,  is  shown  to  have  been  suffering  for 
some  time  prior  to  tbe  assault  wltb  a  se- 
cret disease,  while  defendant,  examined  by 
a  physician,  was  shown  not  to  have  it. 
But  the  charge  upon  which  defendant  is 
tried  is  an  assault  with  intent  to  rape,  and 
not  for  rape.  The  prosecuting  witness 
says  when  nhetold  defendant  he  was  hurt- 
ing her  be  ceased  his  efforts.  We  think  the 
fact  of  defendant's  guilt  Is  consistent  with 
the  testimony  of  tbe  witness  Pope.  He 
Bays  defendant  sturted  from  the  fishing 
hole  to  the  negro  quarters  some  10  min- 
utes tiefore  tbe  little  girl  started;  yet  an- 
other witness  states  tbe  defendant  and 
the  girls  entered  "the  quarters"  together. 
Defendant  admits  in  his  own  statement 
they  overtook  him  before  he  reached  the 
quarters.  The  distance  was  some  300  or 
400  yards.  How  came  defendant  to  be 
overtaken?  In  reply  to  the  able  argument 
of  counsel  Sled  in  this  cause,  we  ran  only 
say  that,  though  the  prosecuting  witness 
was  vicious,  immoral,  and  suffering  from 
disease,  and  willing  to  anbmit  to  the  em- 
braces of  defendant,  .vet  tbe  law  throws 
even  around  such  a  one  the  mantle  of  child- 
hood's lunocenceand  guiltlessness, and  de- 
clares her  Incapable  of  consent.  "Thejury 
have  found  the  defendant  did  make  the  at- 
tempt. The  evidence  sustains  tbe  finding, 
and  It  Is  affirmed.  Judges  all  present  and 
concurring. 


Trent  ▼.  State. 

(Court  <if  CriminaX  Appeal*  cf  Texas.    Nov.  5, 
1892.) 

BCnOLAHT— EVIDBNCB— JiTRT    CBAKOINO  VlRniOT. 

1.  On  a  trial  for  burglary,  where  the  owner 
of  the  property  taken  identified  the  same,  it  is 
not  revpraibie  error  for  another  witness  to  tea- 
tify  that  "the  owner  identified  the  property." 

2.  Where  there  is  no  evidence,  on  a  trial  for 
burglary,  connecting  any  witness  with  the  trans- 
action, it  la  not  error  for  the  court  to  refuse  to 
charge  the  law  applicable  to  accomplices'  testi- 
mony. 

8.  It  la  not  error,  where  a  Jury,  at  one  and 
the  same  trial,  has  found  two  defendanta  guilty 
of  burglary,  and  sentenced  them  to  the  reforma- 
tory, after  being  informed  that  one  of  them  can- 
not be  sent  there,  to  again  retire,  and  return  a 
verdict  sending  both  to  the  penitentiary. 

4.  In  a  trial  for  burglary,  a  merchant  testi- 
fied that,  as  he  was  on  his  way  to  his  store,  he 
saw  a  window  broken  in  the  store  burglarised, 
and  a  vacant  place  from  which  goods  wera 
taken.     Soon  afterwards  defendant,  with  eth- 
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era,  came  to  him,  and  ofFered  for  sale  acme 
shirts,  panta,  and  suspenders,  which  he  pur- 
chased. The  owner  of  the  store  burpleuized 
identified  the  goods  as  his.  EM,  that  the  eri- 
dcTice  was  suiScient  to  sustain  a  verdict  of 
guilty. 

Appeal  from  dlBtrict  cuart,  Dallas  coun- 
ty; R.  £.  BOKKK,  Judge. 

Charles  Trent  was  convicted  of  bur- 
glary, and  appeala.    Afflrmed. 

R.  L.  Heory,  Asst.  Atty.  Gen.,  tor  the 
State. 

SiMKi.Ns,  J.  Defendant  and  three  oth- 
ers were  Jointly  Indicted  for  burglary  and 
theft.  The  defendant  was  placed  ou  trial, 
and  convicted  of  burglary,  and  sentenced 
to  two  years  in  the  penitentiary,  from 
which  judgment  he  appeals.  On.lune2, 
1891,  the  store  of  A.  Lowenateln,  In  Dallas 
county,  was  burglarized,  and  a  quantity 
of  clothing  and  other  articles  taken.  The 
burglary  was  effected  by  breaking  the 
front  window  with  a  rock,  and  taking 
out  the  guuda  through  the  opening.  On 
trial  the  defendant  objected  to  Officer 
Kerby  stating  that  Loweufiteln  identi- 
fied the  pro|)erty  taken  from  bis  store. 
Conceding  that  identlflcation  is  hearsay, 
still  defendant  shows  no  injury,  for  Lo  wen- 
stein  himself  testified  in  person  to  the  same 
fact. 

2.  There  Is  no  force  in  the  second  bill  of 
exceptions  taken  to  the  court's  refusal  to 
ctiarge  the  law  applicable  lo  accomplices' 
testimony.  The  witness  Spivey  was  In 
no  sense  an  accomplice.  There  is  no  evi- 
dence of  any  fraudulent  intent  in  bis  con- 
nection with  the  transaction. 

3.  The  fourth  bill  of  exceptions  presents 
no  reversible  error.  The  jury  found  Trent 
and  Hays  guilty  of  burglary,  and  sen- 
tenced them  to  the  reformatory,  and, 
when  informed  that  defendant  Trent 
«onId  not  be  sent  to  the  reformatory,  they 
retired,  and  returned  a  verdict  sending 
both  to  the  penitentiary.  A  new  trial 
was  granted  to  defendant  Hays,  and 
overruled  as  to  Trent. 

4.  As  to  the  question  of  snfBctency  of 
testimony,  we  think  there  Is  sufficient  to 
Bustnin  the  verdict.  Witness  Bpivey,  a 
merciiant,  passed  Lowenstein'a.  and  saw 
tlie  window  broken  in  Loweusteln's  store, 
and  a  vacant  place  from  wliich  goods 
were  taken.  In  a  short  time  after  reach- 
ing bis  store,  four  negro  boys,  the  defend- 
Hut  being  one  of  them, came  In  witbshlrts, 
pants,  and  suspenders,  which  they  offered 
for  sale.  Ue  negotiated  slowly,  watching 
for  an  ofiScer,  but  at  length  he  bought  the 
articles,  and  followed  them  up  Main 
street,  when  he  met  an  officer  and  de- 
scribed the  boys  to  him,  and  they  were 
arrested.  Upon  trial,  the  witness  fully 
identified  the  defendant  as  being  one  of 
the  four  from  whom  he  purchased  the 
stoiitn  articles.  The  judgment  is  afSrmed. 
.Tudges  all  present  and  concurring. 


Hats  v.  Statb. 

(Court  of  Criminal  Appeali  of  Texat.    Ror.  6, 
1892.) 

Ramw  OR  Apfbai.-— Bai.  ov  EzoipnoNa. 
A  recital  in  a  Jadgment  that  a  motion  by 
defendant  for  a  continusLuce  was  refused,   to 


wfaidi  he  excepted,  will  not  be  eooaldeted,  in  tlw 
absence  of  a  bill  of  exceptions. 

Appeal  from  district  court,  Dallas  coon- 
ty;  K.  E.  Burke,  Judge. 

John  Hays  was  convicted  of  barglary, 
and  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

SiUKiNS,  J.  Defendant  ^ras  convicted  of 
tbe  crime  of  burglary,  and  sentenced  to 
two  years  in  the  state  reformatory,  and 
appeals  from  said  judgment. 

1.  The  motion  fora  continuance  will  not 
be  considered.  In  the  absence  of  a  bill  of 
exceptions,  (Scott's  Case,  23  Tex.  App.622, 
5  S.  W.  Rep.  14'2;)  and  a  recital  in  a  jadg- 
ment that  a  continuance  was  refused,  and 
the  defendant  excepted,  will  not  supply 
tbe  place  of  a  specific  bill  of  exceptions, 
(Oastun's  Case,  11  Tex.  App.  143;  Hoills' 
Case,  9  Tex.  App.  643;  Pra tor's  Case,  16 
Tex.  App.  ><63.) 

2.  Defendant  complains  there  was  no 
proof  that  the  burglary  was  committed 
in  the  nighttime.  We  think  tbe  proof  is 
sutflcient  to  sustain  the  verdict,  and  the 
court  correctly  charged  the  law. 

8.  The  otherqucstions  raised  in  this  case 
have  been  considered  in  Trent  v.  State, 
(Tex.  App.)  20  S.  W.  Rep.  547. 

We  find  noreversihleerror,  and  tbe  Judg- 
ment is  affirmed.  Judges  all  present  and 
concurring. 


Aram  t.  State. 
(Court  of  Criminal  Appeals  cf  Texaa.   Kov.  10, 

1893.) 
ThEVT— IHSTRUCTIONS  TO  JOBT. 

1.  In  a  trial  for  theft,  where  the  diarge 
states  the  penalty  twice,  once  correctly,  and  the 
other,  "not  less  than  two  nor  more  than  two  nor 
nor  more  than  five  years,"  it  is  not  sneh  a  mis- 
statement of  the  penalty  aa  requirea  a  reversal 
of  the  judgment. 

2.  On  a  trial  for  theft  it  is  proper  for  the 
court  to  chnrge  the  jury  that  they  are  to  rec- 
oncile all  con&irts  in  the  testimony  if  jKrasible, 
but,  where  conflicts  occur,  to  determine  whidi 
testimony  is  entitled  to  the  greatest  credibility, 
taking  into  consideration  the  intelligence,  intei^ 
est,  apparent  bias,  or  prej\idice  of  witnesses,  as 
well  as  their  manner  of  testifying." 

Appeal  from  district  court.  Kendall 
county;  T.  M.  Paschal,  Judge. 

William  Adam  was  convicted  of  tbett. 
and  appeals.     Affirmed. 

R.  H.  Harrlsott,  Asst.  Atty.  Qen.,  for 
the  State. 

DAvinaoN,  J.  Appellant's  pnnlsbment 
was  assessed  atconflnement  for  two  years 
in  the  penitentiary  for  theft  of  cattle.  A 
bill  of  exceptions  was  reserved  by  appel- 
lant to  some  remarks  made  by  tbe  district 
attorney  while  addressing  the  jury.  While 
tbe  remarks  may  have  been  somewhat  im- 
proper, yet  they  were  not  of  such  a  mate- 
rial or  prejudicial  character  as  to  require 
a  reversal  of  the  judgment,  and,  as  ex- 
plained by  the  court,  we  cannot  see  how 
they  ciiuld  have  injured  tbe  app<>tiant. 

Exceptions  were  reserved  to  the  charge, 
because  it  failed  to  instruct  the  jury  with 
reference  to  possession  of  recently  stolen 
property,  us  well  as  mistake  made  by  ap- 
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pellant  In  taklnic  the  animal.  These  quea- 
tlona  will  not  be  connldered,  becanee  the 
Btatement  of  facte,  baying  been  filed  eub- 
seqnent  to  the  ndjonrnnient  of  court,  can- 
not be  considered.  In  the  absence  of  the 
testimony,  this  court  will  presume  tbe 
charge  in  every  way  eonforma  to  the  ia- 
aoee  raised  on  tbe  trial.  The  charge 
states  the  penalty  in  two  places,  once  cor- 
rectly, and  in  the  other  instance  as  fol- 
lows: "Not  less  than  two  nor  more  than 
two  nor  nor  more  than  flveyears. "  We  do 
not  think  this  snch  a  misstatemeut  of  tb^ 
penalty  as  reqalrea  a  reversal  nl  the  Judg- 
ment. 

Appellant  excepted  to  tbe  following 
charge:  "•  •  •  Yon  nbould  reconcile  all 
conflicts  in  the  testlmonr.lt  you  can  ;  but, 
if  yon  cannot,  you  must  decide  which  of 
tbe  teetiniony  Is  entitled  to  the  greater 
credibility,  and  in  so  determining'  you 
may  consider  tbe  Intelligence,  interest,  ap- 
parent bias,  or  prejudice  of  witnesses,  as 
well  as  their  manner  of  testifying. "  The 
exceptions  urged  are  that  tbe  iastrnctlon 
shifted  the  burden  of  proof  from  the  state, 
changed  the  rule  as  to  reasonable  doubt, 
and  was  upon  the  weight  of  the  evidence. 
We  do  not  think  either  of  these  positions 
tenable.  It  singles  out  no  fact  nor  wit- 
ness; it  points  to  no  particular  testi- 
mony :  it  expresses  no  opinion,  directly  or 
indirectly,  as  to  any  fact  or  combination 
of  facta,  or  the  evidence  of  any  witness; 
and  it  makes  no  allusion  lo  any  issne  pnt 
in  evidence  during  the  trial.  Its  intention 
was  to  suggest  a  rule  by  whlcb  the  Jury 
should  lie  assisted  In  recoociling  conflicts 
In  the  evidence, if  any  existed,  but  it  leaves 
the  Jury  entirely  free  In  determining  the 
credibility  of  all  tbe  wltnesaes  and  tbe 
weight  toheattachedtothe  testimony  ad- 
duced. But,  if  defendant  be  correct  In  his 
criticisms.  In  the  absence  of  tlif  testimony 
elicited  on  the  trial,  was  not  the  charge 
favorabla  to  him  ?  If  any  of  the  witnesses 
were  biased  or  prejudiced,  were  they  not 
so  in  favor  of  tbe  state?  If  any  of  them 
had  any  interest  in  tbe  case,  was  it  not 
favorable  to  conviction?  If  so,  and  the 
charge  be  obnoxious  to  criticisms  sought 
to  be  imposed  npon  it,  tbe  defendant 
ought  not  to  complain,  because  it  was  fa- 
vorable to  him  in  that  it  suggested  to  tbe 
Jory  the  weaknesses  of  thestate'aevidence. 
Bat  the  nharge  is  free  from  the  objections 
urged.  The  views  above  set  forth  are 
not  antagonistic  to  the  opinion  in  the 
Muely  Case,  19  S.  W.  Rep.  915,  (decided  at 
our  last  Austin  term.)  This  case  cnlls  for 
no  expression  of  opinion  on  the  qucRtion 
Involved  in  that  case,  and  It  is  alluileii  to 
now  simply  because  tbe  writer  was  dls- 
qnalifled  from  sitting  in  that  case.  Find- 
ing no  error  in  the  conviction,  the  judg- 
ment is  afBrmed.  Judges  all  present  and 
concurring. 


Scott  ▼.  Statb. 

(Court  of  Ofminal  Appeals  of  Texas.    Nov.  19, 

1893.) 

iMriACHusNT  or  WiTHias. 

TVbere  witness   In   a   eriminal  case,   at 
prior  hearinga^  made  coutradictoiy  statements. 


it  Is  not  competent  for  4ef«idant,  having  called 
such  witneaa,  to  impeach  him. 

-  Appeal  from  district  conrt,  Harrison 
county;  W.  J.  Grauam,  Judge. 

Wade  Scott  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 

L.  P.  WllaoB  and  Pope  &  Lane,  for  ap- 
pellant. R.  L.  Hears,  Asst.  Atty.  Oen., 
for  tbe  State. 

SiMKiNS,  J.  Tbe  defendant  was  convict- 
ed of  manslaughter,  and  bis  punishment 
assessed  at  live  years  in  the  peuitentiary, 
from  which  judgment  he  appeals.  There 
is  but  one  question  raised  in  the  case.  The 
defendant  complains  tbat  the  conrt  erred 
in  refuHing  to  allow  biro  to  impeach  bis 
own  wicueHS,  testifying  to  facts  injurious 
to  his  case,  by  proving  be  bad  made  a  dif- 
ferent statement  on  a  former  occasion.  It 
seems  that  the  witness  Setb  Thomas,  at 
the  preliminary  trial,  made  a  statement 
favorable  to  defendant,  but  at  a  subse- 
quent hearing  on  bMbeua  corpus  made  al- 
together n  different  statement;  that  he 
whs  summoned  as  a  witness  on  the  trial 
of  tbe  cause,  and  was  swnrn  as  a  witness 
fur  the  state,  but  not  placed  on  tbe  stand, 
as  the  state  had  other  witnesses  to  prove 
the  same  facts.  Thereupon  defendant 
placed  the  witness  npon  the  stand,  and 
drew  out  the  same  facts  the  witness  had 
testiflcd  to  on  babeua  corpus,  and  then 
sought  to  impeach  blm  by  proving  the 
tacts  originally  stated  at  tlie  preliminary 
trial.  We  think  the  court  did  not  err  In 
refusing  to  allow  the  defendant  to  im- 
peach the  witness.  The  statute  is  for  the 
protection  of  those  whose  cause  Is  unex- 
pectedly injured  by  a  witness,  but  not 
where  tbe  testimony  Is  deliberately  drawn 
out  by  tbe  counsel,  who  knew  beforehand 
what  the  testimony  would  probably  be. 
In  our  opinion,  a  proper  and  sufficient  case 
in  which  tbe  impeachment  of  one's  own 
witness  would  be  allowable  Is  not  estab- 
lished by  the  facts  lihown.  And,  even  if 
there  was,  there  would  be  no  Injury  to  de- 
fendant. Even  conceding  tbe  witness  Seth 
Thomas  bad  sworn  on  this  trial  ae  on  the 
preliminary  hearing,  there  Is  no  dispute  of 
facts  that  deceased  had  abandoned  the 
difficulty,  and  was  fleeiug  for  his  life,  and 
tbat  defendant  followed  and  overtook 
and  killed  lilm,  and,  under  the  law  and 
facts  of  the  case,  could  be  guilty  of  noth- 
ing less  than  manslaaghter.  We  think 
the  punishment  exceedingly  moderate. 
Tbe  judgment  Is  affirmed.  Judges  all 
present  and  concurring. 


Bei.l  v.  State. 
(Court  of  CHmlnal  A  piwuls  of  Terns.    Nov.  19, 

CiiiMiNAL    Law — C()\rr<.-<rriN3— iMrEAciiMENT    or 

J)  1.1  hM).\NT. 

1.  A  Btat«'m«'nt|l)y  one  ohiirucd  with  theft, 
mailf  whili;  iiiiilor  nrrrst  hut  liMvitiR  hceu  cau- 
tionel,  Li.'.y  I'c  olfcrcd  in  evidunce  as  a  confea- 
Bion. 

2.  Whon  dofonflant  has  ti'Stificd  in  his  own 
behalf,  awfh  statement  mar  tie  offered  as  im- 
peachment. 

Appeal  from   district  court.  Bosk  coun- 
ty; W.  J.  Gbaham,  Judge. 
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Clem  Bell  waa  eonrleted  ot  tbeft,  and  apr 
peals.    Affirmed. 

R.  L.  Henry,  Aast.  Atty.  Qen.,  tor  the 
State. 

SiMKiNB,  J.  Appellant  was  convicted  ot 
tbe  thelt  ot  property  ot  ovf>r  $20  In  value, 
and  sentenced  to  two  years  In  tbe  peni- 
tentiary, (roni  wblcb  )adgment  be  appeals 
to  tbis  court. 

1.  The  application  for  a  continuance 
bavioK  been  overruled,  and  no  bill  of  ex- 
ceptions taken  thereto,  it  cannot  be  con- 
sidered.    Willson,  Crim.  St.  §  2187. 

2.  Appeliant  coinpiains  that  tbe  sberIB 
was  allowed  tu  teHtify  as  to  conresRions 
of  guilt  made  by  him  while  under  arreHt. 
Tbe  evidence  Khows  that  defendant  made 
a  statement  to  the  sheriff  to  tbe  effect  that 
he  had  taken  the  watch  and  chain  from 
the  bureau  of  his  employer.  Upon  tbe 
trial  be  took  the  Rtand,  and  testified  that 
be  had  found  the  watch  and  chain  In  tbe 
road.  Tbe  facts  further  show  that,  after 
the  statement  was  made  to  the  sheriff, 
that  ofUcer  told  him  that  his  statement 
could  be  uFied  affainst  him  if  be  made  it. 
After beiiiK  warned,  defendant  declared  bis 
statement  to  be  true.  Thecourt  admitted 
the  evidence.  We  are  of  the  opinion  that 
there  was  no  error.  It  was  admissible 
on  two  gronnds,— as  a  confession,  and  as 
impeaching  testimony.  Ferguson's  Case, 
(Tex.  App.)  19  S.  W.  Rep.  001. 

3.  The  same  rule  applies  to  tbe  objection 
made  to  the  testimdny  uf  Bird  Mays. 
While  defendant,  by  refualng  to  testify, can 
avail  bimsclf  of  nil  the  safeguardH  tbe  law 
threw  around  one  whose  lips  were  sealed 
nnder  tbe  policy  of  the  common  law,  yet 
when  defendant  takes  tbe  stand,  and 
makes  taimself  a  witness  In  bis  own  bebalf, 
be,  under  tbe  doctrine  of  the  Muely  Case, 
(Tex.  App.)  19  S.  W.  Rep.  916,  (decided 
last  Austin  term,)  places  himself  on  the 
plane  of  any  other  witness,  and  subject  to 
inipeiicbiiient  in  the  same  manner. 

4.  Defendant  complains  of  the  action  of 
the  court  In  requiring  the  attorney  to  pro- 
reed  with  tbe  trial  of  this  case  when  the 
attorney  was  engaged  with  others  in  the 
conduct  of  another  criminal  case  before 
a  Rpecial  judge  sitting  In  the  same  court. 
We  can  readtl.v  see  bow  tbe  defendant  In 
the  case  on  trial  l)efore  tbe  Hpc-cial  judge 
c-an  complain  of  tbe  Injury  to  liis  cause, 
if  any  was  done,  but  do  not  understand 
bow  tbe  defendant  in  the  case  at  bar  can 
complain,  who  bad  the  benefit  of  the  coun- 
sel's services.  Therearenootherquestions 
raised  that  need  be  considered  in  the  case, 
and  tbe  judgment  is  affirmed.  Judges  ail 
present  and  concurring. 


Hix  ▼.  Statb. 

(Cmirt  of  Criminal  Appeals  of  Tvbom.    Wot.  28, 

18»3.)« 

Crihinai,  Si.axdbr — Ihpctiso  Waot  or  Chastitt 
— What  is— Privileoed  Commdnioations. 

t.  Obscene  lanenaire  referring  only  to  tha 
fact  that  A  man  and  woman  were  in  a  haMt  of 
ridins  tu^ctber  in  a  single  sulky,  and  not  intend- 
ed to  charge^  that  they  were  guilty  of  criminal 
intiina(7,  is  not  slander. 

2.  Statements  by  defendant,  which  would 


otherwise  be  slanderons,  are  privileged,  where 
they  were  made  to  the  father  of  the  person  al- 
leged to  have  been  slandered,  at  a  meeting  by 
appointment  for  the  purpose  of  investigating  tns 
alleged  slander. 

Appeal  from  Tarrant  coantyeoart;  W. 
D.  Harris,  Jodge. 

J.  M.  Hix  waa  convicted  ot  alander,  and 
appeals.    Reversed. 

bowlin  &  Bowlla,  for  appellant.  R.  B. 
BarrlBon,  Asst.  Atty.  Gen.,  for  tbe  State. 

,  Hurt,  P.  J.  TbIs  is  a  conviction  for 
slander,  tor  imputing  to  Miss  M.E.  Willter- 
son  want  ot  chastity.  Tbe  language 
charged  in  tbe  Indictment  to  have  Deen 
used  by  tbe  defendant,  and  assigned  as 
slander,  is:  (1)  "I  thought  yon  coula  see 
that  tbey  [meaning  Mlas  M.  E.  Wllkerson 
and  Henderson  Mllliken]  were  riding  over 
tbe  country  on  tbeir  asses.  1  saw  it,  and 
I  thought  you  could  see  she  was  either  on 
his  ass  or  be  was  onbera," — with  innuendo 
designating  Miss  Wllkerson  and  Mllliken. 
The  testimony  of  all  of  the  witnesses,  in- 
cluding that  of  tbe  father  of  the  girl,  es- 
tal)Il8heB  beyond  question  that,  in  using 
the  above  language,  appellant  was  refer- 
ring to  tbe  fact  that  Miss  WilkerKon  and 
Mllliken  were  In  the  habit  of  riding  to- 
gether in  a  single  sulky:  and  while  tbe 
language  was  diMgustingiy  obscene,  it  did 
not,  nor  was  it  Intended  to,  convey  tbe 
charge  that  the  girl  and  Mllliken  bad  been 
guilty  of  criminal  intimacy,  as  alleged  in 
tbe  indictment. 

The  following  language  is  also  assigned 
for  Blander:  "That  tbe  said  M.E.  Wllker- 
son was  pregnant, and  thatshe  bada  mis- 
carriage." It  appears  from  the  record 
that  B.  M.  Wllkerson,  the  father  of  Miss 
Wllkerson,  bad  been  informed  or  sus- 
picioned  that  appellant  was  engaged  In 
talking  about  bis  daughter.  Tbe  re<;ord  is 
silent  on  tbis  matter.  We  are  not  In- 
formed whether  tbe  father  bad  been  told 
by  any  one,  or  whether  he  simply  believed, 
that  appellant  bad  been  slandering  bis 
daughter.  Appellant  in  his  testimony 
states  that  he  had  heard  that  Mr.  Wllker- 
son was  accusing  him.  In  the  neighbor- 
hood, of  slandering  his  daughter.  After 
bearing  this  report,  appellant  endeavored 
to  have  an  interview  with  bim,in  order  to 
exonerate  himRclf  of  the  charge.  Several 
nttemptH  were  made,  and,  at  last,  through 
tbe  Intervention  of  bis  neighbors,  a  meet- 
ing was  bad  between  the  parties.  At 
this  meetinp,  in  the  presence  uf  others, 
B.  M.  Wllkerson  charged  appellant  with 
having  stated  "that  Miss  Wilkerson  had 
nilHCBrried."  To  tbis  appellant  replied: 
"That  Ellen  Giascoe  had  told  his  [de- 
fendant's] wife,  and  she  had  told  him, 
that  Dr.  Zaciiary  told  some  one  that  Miss 
M.  £.  Wllkerson  bad  miacarried,  but  that 
be  bad  not  told  anybody  else."  Ellen 
Giascoe  states  that, "some  time  before  tbe 
23d  day  of  last  February,— I  think  It  was 
about  three  weeks  before,— I  spent  tbe 
night  at  defendant's  bouse.  That  night  I 
told  defendant's  wife  that  Dr.  Zachary  had 
told  old  man  Curry  that  Miss  M.  E.  Wil- 
kerson had  miscarried,  and  that  Curry's 
girls  overheard  him  and  told  me.^  It 
seems  that  appellant  told  tbe  truth  about 
tbis  matter.    Norls  tbere  ttaeBlighteat  tes- 
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timony  In  this  record  contradlcttng:  his 
Btatement  that  he  never  repeated  what 
Miss  OlasGoe  stated  to  his  wife,  with  reter- 
ence  to  Miss  Wilkerson's  miacarrlnge,  to 
anyone.  If  Dr.  Zacbary  slanrlereU  Miss 
Wilkerson  by  falsely  imputing  to  her  a 
mlticarrlage,  and  appellant  maliciously  or 
wantonly  repeated  to  others  the  slander, 
he  would  be  gnilty.  But  we  are  not  in- 
formed as  to  whether  Miss  Wllkerson  mis- 
carried or  not.  Neither  Dr.  Zacbary  nor 
Miss  Wilkerson  was  Introduced  as  a  wit- 
ness. Un  the  other  hand,  concede  the 
slander  in  this  matter, still, to  convict,  the 
accused  must  have  originated  the  report  or 
repeated  the  imputation. 

When  the  parties  met  to  investigate 
the  reports  toueblng  the  chastity  of  Miss 
Wllkerson,  (above  stated,)  Mr.  Wllkerson, 
the  father  «)(  the  girl  alleged  to  have  been 
slaudermi,  cliarKed  appellant  with  "circu- 
latinK  the  report  that  his  daughter  and 
Mr.  Henderson  Mllllken  had  been  eanglit 
down  on  a  shawl  or  blanket,  and  Mllllken 
on  top  of  her."  Appellant  replied  "that 
he  had  never  repeated  to  anybody  what 
he  had  heard,  bat  that  Bob  Slater  had 
told  him,  during  the  fall  of  1S90,  that  the 
Rodgers  girls  had  caught  his  daughter 
[Miss  M.  E.  Wllkerson]  down  on  a  shawl 
or  blanket,  in  the  very  act."  Slander  is 
also  assigned  upon  appellant's  reply  to 
Mr.  Wilkerson,  viz.:  ■*That  Bob  Slater 
bad  told  him  that  the  Rodgers  girls  bad 
caught  his  daughter  [Miss  M.  £.  Wilker- 
son] down  on  a  shawl  or  blanket,  in 
the  very  act."  Attempting  to  charge 
slander  upon  this  reply,  the  indict- 
ment alleges  that  appellant  stated  "that 
he  had  heard  of  a  young  lady  on  a 
shawl  or  blanket,  on  the  gronnd,  and  a 
young  man  on  top  of  her. "  We  deem  it 
ann<>ceBsary  to  dincuss  the  question  of 
variance  between  the  language  Htated  in 
the  Indictment  and  that  actually  used  by 
appellant,  because  the  use  of  neither,  un- 
der the  circumstances,  would  he  slander. 
It  must  be  remembered  that  there  Is  no 
evidence  establishing  the  fact  that  appel- 
lant had  ever  repeated  what  Bob  Slater 
had  related  to  him.  Bob  Slater  says  that 
he  told  appellant  that  the  two  "Gross," 
not  the  two  "Rodgers, "  girls  bad  caught 
Henderson  Milliktin  and  Miss  Wilkerson 
on  a  little  knoll  In  Bear  Creek  bottom,  out 
of  the  sulky,  on  the  ground,  on  a  blanket 
or  shawl,  and,  when  they  saw  they  were 
caught,  they  Jumped  up,  and  Milliken  un- 
tied the  horse  from  thu  sapling  where  be 
was  hitched,  and  that,  by  the  time  he  got 
the  horse  untied.  Miss  Wilkerson  was  in 
the  sulky,  and  had  hold  of  the  lines,  and 
they  got  away  as  last  as  they  could  go. 
There  again,  it  is  evident  appellant  did 
not  originate  this  slander,  if  it  be  slan- 
der. And  we  arc  not  Informed  asto  wheth- 
er this  Imputation  is  true  or  false.  The 
Gross  girls  were  not  wltneKScx.  But  con- 
cede the  Blander,  was  it  a  crime  for  appel- 
lant to  repeat  what  Slater  stated  to  him, 
to  the  father  of  the  girl,  whose  mission 
was  to  discover  the  gtdity  party?  By  no 
menns.  "A  communication,  which  would 
otherwise  be  slauderons  and  actionable, is 
privileged  It  made  in  good  faith  upon  a 
matter  involving  an  interest  or  dnty  to 
the  party  making  it,  though  snch  duty  be 


not  strictly  legal,  bnt  ot  donbtfal  obliga- 
tion, to  a  person  having  a  corresponding 
interest  or  dnty."  Ormsby  v. Douglass, 87 
N.  T.  477.  The  father  had  a  very  deep  in- 
terest in  discovering  the  slanderer  ot  his 
daughter;  appellant  had  an  Interestln  ac- 
quitting himself  from  the  charges  of  the 
father;  and  hegave  the  father  nnqaeation- 
able  facts  by  which  be  could  discover  and 
bring  to  Justice  the  slanderer,  if,  indeed, 
his  daugbtsr  had  been  slandered.  We  are 
of  opinion  that  the  language  used,  under 
the  clrcnmstances  presented  in  this  record, 
does  not  constitute  slander.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 
Judges  all  present  and  concurring. 


Qentrt  v.  State. 

(Court  of  CrtmiTiol  Appeals  of  Texas.    Nov.  88, 
1S92.) 

Theft— CoNTiNOAWCB  on  Absbxcb  or  Witnkss— 

ISSTRDCTIONS. 

1.  On  a  trial  for  the  theft  of  a  horse,  where 
defendant  testified  that  be  Rot  the  horse  of  his 
father,  and  there  was  evidence  that  when. de- 
fendant disposed  of  the  horse  he  stated  that  he 
purchased  it  of  another  person,  the  eourt  prop- 
erly instructed  the  jury  in  reijard  to  the  reason- 
able account  defendant  gave  of  his  possession  of 
the  horse,  when  called  on  for  an  explanation. 

2.  In  such  case  the  court  properly  instructed 
the  jury  to  acquit  defendant  if  the  eridenoe 
raised  a  reasonable  doubt  "as  to  bis  having 
bought  the  horse." 

3.  A  motion  to  continue  a  case  because  ot 
the  absence  of  a  witness  is  properly  denied, 
where  the  witness  resides  out  of  the  state,  aa, 
in  such  case,  his  deposition  should  have  been 
taken. 

4.  Where  there  is  no  question  on  the  trial 
but  that  the  indictment  wag  presented  within 
the  limitation  of  the  offense,  the  error,  if  any, 
of  omitting  to  submit  that  question  to  the  jury 
is  harmless. 

Appeal  from  district  court,  Cooke  coun- 
ty;  D.  E.  Bakhbtt,  Judge. 

John  Allen  Oentry  was  convicted  of  the 
theft  of  a  horse,  and  appeals.    AHirmed. 

Davis  &  Uarnett  and  R.  V.  Bell,  for  ap- 
pellant. R.  L,  Henry,  Asst.Atty.Gen.,  fo« 
the  State. 

Hurt,  P.J.  This  is  a  conviction  for  the 
theft  of  a  horse.  The  indictment  charges 
that  the  horse  wns  stolen  in  the  Chicka- 
saw Nation,  Indian  Territory,  and  that 
appellant  brought  the  horse  into  Cooke 
county,  Tex.  When  appellant  traded  the 
horse  in  Cooke  connty,  ho  stated  that  his 
father  bad  purchased  him  ;  that  his  (other 
lived  on  Wild  Horse  creek,  la  the  Territory, 
and  that  be  got  it  from  his  father.  Un  the 
trial  appellant  said  that  he  purchased  the 
horse  from  one  Moone,  who  lived  in  the 
Chickasaw  Nation,  Indian  Territory.  The 
conrt  tnstmcted  the  jury  in  regard  to  the 
reasonable  account  of  possession  of  prop- 
erty when  called  on  tor  an  explanation. 
Counsel  for  appellant  objects  to  this 
charge,  because  not  called  for  by  the  evi- 
dence. It  was  demanded  by  the  evidence. 
The  court  had  no  right  to  assume  that 
appellant  had  abandoned  his  explanation 
because  he  swore  to  a  falsehood.  The 
court  properly  instrnctttd  the  jnry  to  ac- 
qnit  appellant  if  they  believed  from  the 
evidence   that    appellant   purchased    the 
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borsD,  and  to  acquit  bim  It  the  evidence 
rtiiHed  In  their  minds  a  reasonable  doubt 
"as  to  his  having  bought  the  hoise."  Ap- 
pellant complains  that  the  court  erred  in 
orerruliuKhis  motion  to  continue  thecase. 
The  court  did  not  err  In  tbls  matter.  The 
aliHent  wUdcbs  lived  in  the  Indian  Terri- 
tory, and  bis  deposition  abould  have  been 
taken.  An  attachment  Irom  this  state 
has  uo  authority  beyond  the  border  of  the 
state,  and  consequently  a  bopd  given  by 
the  witness  would  be  worthless.  The 
limitation  to  this  offense  was  not  submit- 
ted to  the  Jury  in  the  charge  of  the  court. 
This  Is  objected  to,  and  assigned  as  er- 
ror. That  the  Indictment  was  presented 
within  five  years,  one  year  from  the  tak- 
ing, Is  beyond  all  quesllon.  Limitation 
was  not  an  issue  In  the  case.  Besides, 
thore  vrns  no  exception  taken  to  this  over- 
sight in  the  charge  at  the  time,  and  under 
the  facts  no  posaible  injury  could  result  to 
appellant.  We  areof  opinion  that  the  evi> 
dence  supports  the  verdict,  and  the  Judg- 
ment is  affirmed.  .Judges  all  present  and 
concurring. 


Griffin  v.  Statb. 
(CoMrt  pf  Crtmlrud  Apv«U»  of  Texas.    Nov.  28, 

KOBBKRT— IirDIOntBHT— Co!(TIMUA.HC8— EVI- 
SENOlt. 

1.  An  Indictment  for  robbery,  containinK 
unnecessary  averments,  •wMcli  are  not  repug- 
nant to  nor  contradictory  of  the  offense  charged, 
Ib  not  duplicitous,  but  such  averments  will  be 
treated  as  surplusage. 

2.  AA'here  the  evidence  shows  that  the  ab- 
sent witnesses,  to  obtain  whose  testimony  a 
continuance  is  asked,  were  not  present  at  the 
time  and  place  alleged  in  the  affidavit,  and  the 
Improbability  of  the  desired  testimony,  a  coD- 
tinuance  should  not  be  granted. 

3.  On  a  tiial  for  robbery  it  is  proper  to  elicit 
from  defendant  on  cross-examination  that  when 
arrested  he  inquired  of  the  officer  the  cause  of 
his  arrest,  and,  be'mt;  informed  that  it  was  "for 
robbing  a  Cliinnmon,"  he  stilted,  "The  next  one 
I  rob,  I  will  kill,  and  get  him  out  of  the  way." 

Appeal  from  district  court,  Bell  county; 
W.  A.  Blackbukn,  Judge. 

Ons  Griffin  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

C.A.  Wranrf,  tor  appellant.  R.L.Henrjr, 
Asat.  Atty.  Gen.,  for  the  State. 

DAvmsoN,  J.  Defendant  moved  to  quash 
tbe  indictment  because  it  Is  duplicitous, 
and  because  It  Ih  vague  and  indefinite, and 
does  not  charge  defendant  with  any 
offense  against  tbe  law.  While  the  indict- 
ment includes  unnecessary  averments,  itie 
not  subject  to  the  objections  urged  againitt 
it.  itsutlicientiy  alleges  all  theelementsof 
the  offense  denounced  by  article  723  of  tbe 
Penal  Code.  Tbe  unaecessary  averments 
are  nut  repugnant  to  nor  contradictory 
of  the  offense  charged,  to  wit,  fraudulently 
Inducing  tbe  injured  party,  by  means  of 
threats  against  his  life,  to  deliver  to  de- 
fendant the  money  alleged  to  have  been 
received  Irom  bIm.  Williams  v.  State,  18 
Tex.  App.  2So.  The  count  upon  whteh  de- 
fendant waH  tried  does  not  charge,  nor 
seek  to  do  so,  more  than  one  oHense,  and 
ia,    therefore,   not   duplicitous.     WilUon, 


Crlm.  St.  ]  1980,  for  collated  anthoritiea 
The  unnecessary  averments  set  oat  in  tbe 
Indictment  may  t>e  treated  as  anrplaeage. 
Wlllson,  Crim.  St.  $  1988.  Tbe  applica- 
tion for  a  continuance  was  properly  over- 
ruled. It  is  stated  that  defendant  expect- 
ed to  prove  by  the  absent  witnesses  tbat 
they  were  present  and  witnessed  the  pay- 
ment to  him  of  tbe  sum  of  $40  by  tbe 
threatened  party,  one  Hong  Uing,  and 
tbat  said  money  was  voluntarily  paid  in 
settlement  of  a  suit  for  damages  be  pur- 
posed bringing  against  one  Wah  Sing  for 
having  bIm  unjustly  arrested  and  confined 
in  jail  under  a  charge  of  robbery.  Tbe 
testimony  adduced  on  the  trial  excludes 
tbe  fact  of  their  presence  at  the  time  and 
place  of  the  payment  of  tbe  money,  as  set 
forth  in  tbe  motion,  as  well  as  the  proba- 
ble truth  of  tbe  alleged  testimony.  Over 
hie  objection,  on  cross  examination,  it 
was  elicited  from  defendant  that,  wbile 
in  charge  of  the  officer  he  Inquired  the 
cause  of  his  arrest,  and,  upon  being  la- 
formed  tbat  It  was  "for  rf>bbing  a  Chi- 
naman," he  stated  to  the  officer  that  "the 
next  almond-eyed  son  of  a  bitch  I  rob, 
I  will  kill  him,  and  get  hira  out  of  tbe 
way."  The  objection  tbat  be  bad  not 
been  properly  cautioned  is  not  well  taken. 
Quintaua  v.  State.  29  Tex.  App.  401,  16  S. 
W.  Rep.  258;  Ferguson  T.  State,  (Tex. 
App.)  19  S.  W.  Bep.  901.  There  is  a  coo- 
flict  in  the  testimony.  This  was  properly 
submitted  to  the  Jury,  and  they  have 
found  adversely  to  defendant,  and  we 
cannot  say  tbe  verdict  is  against  the  testi- 
mony. TheJudgmentlH  affirmed.  Judges 
all  present  and  concurring. 


Stebbins  et  al.  v.  Statu. 

(Court  qf  OHmincU  Appeals  cf  Texas.    Nov.  aS, 
ISWi.) 

FoBNiCATioii— Ikdictmbkt— Charoino  HlBDa- 

MEAXORS — ElBCTIOX. 

1.  An  indictment  charging  fornication,  al- 
leging "neither  of  said  persons  being  then  and 
there  lawfully  married  to  anotlier  person  then 
living,"  suffifiently  charges  the  fact  that  defend- 
ants are  unmarried. 

2.  In  an  indictment  containing  more  than 
«oe  count,  each  charging  a  misdemeanor,  the 
prosecution  will  not  be  required  to  elect  on 
which  count  a  conviction  will  be  sought. 

3.  It  is  not  necessary  that  each  connt  of 
an  indictment  should  conclude,  "against  the 
peace  and  dignity  of  the  state." 

Appeal  from  Smith  county  court;  B.  B. 
Braikd,  Judge. 

Frank  Stebbins  and  Joe  McFarland 
were  convicted  of  fomicntion,  and  appeal. 
Affirmed. 

C.  Cr.  WhHp,  for  appellaut.  B.  L.  Htmrj, 
Asst.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellants  were,  in  sepa- 
rate counts,  ludicted  for  tbe  offense  of  adul- 
tery and  fornication.  Tbe  trial  resulted  in 
their  conviction  of  fornication,  and  assess- 
ment of  the  punishment  at  a  fine  each  of 
f200.  Motions  to  quash  the  indictment  and 
in  arrest  of  Judgment  were  urged  and  over- 
ruled. Thecontentlon  of  appellants  la  that 
each  count  must  cunimence  and  conclnde 
as  If  it  were  the  only  count  contaiaed  in 
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the  Indictment,  and,  InaBmaeh  as  each 
count  In  the  lodtctiuent  does  not  com- 
ply with  this  requirement,  it  is  duplle- 
itoos.  and  Ib  contradictory  of  and  repug- 
nant to  the  othercuuQtB.  Tbese  queHtione 
have  been  settled  adversely  to  the  ponl- 
tion  aanumed  by  appellautii,  and  It  Is  nu 
lonKer  an  open  qnestion.  West  v.  State, 
il  Tex.  App.  472.  U  S.  W.  Rep.  482;  Mason 
V.  State,  29  Tex.  App.  24, 14  S.  W.  Rep.  71 ; 
Borau  ▼.Stato,23  Tex.  App.28,  48.  W.  Rep. 
463;  Boles  v.  Htate,  13  Tex.  App.  650; 
State  ▼.  Dorsett,  21  Tex.  6.56;  Weatbersby 
v.  State,  1  Tex.  App.  64!!;  Wadilell  v.State. 
Id.  720;  Barnwell  v.  State,  Id.  74.1;  Irvlntc 
T.  State,  8  Tex.  App.  46;  Mathews  v.  State, 
10  Tex.  App.  27U;  Oovallna  y.  State,  14 
Tex.  App.  312;  Bean  v. State,  17  Tex.  App. 
60:  Shnbert  ▼  State,  20  Tex.  App.  920; 
Chester  v.  State,  23  Tex.  App.  677.  5  S.  W. 
Rep.  126;  Keeler  v.  State,  15  Tex.  App.  Ill; 
Lnroe  v.  State,  30  Tex.  App.  874. 17  S.  W. 
Rep.  934;  Welbousen  v.  State,  80  Tex.  App. 
623, 18  S.  W.  Rep.  800;  Alexander  v.  State, 
27  Tex.  App.  533,  11  8.  W.  Rep.  628.  It  Is 
not  required,  nor  Is  It  necessary,  "that 
each  count  contained  in  an  Indictment 
should  conclude, '  asalnst  the  peace  and 
difl;nlty  of  the  state,'  but  only  that  the 
indictment  or  information  as  a  whole 
should  BO  conclude. "  Alexander  v.  State, 
27  Tex.  App.  583,  11  S.  W.  Hep.  628;  West 
V.  State,  27  Tex  App.  472,  11  S.  W.  Rep. 
482. 

It  Is  also  nrged  that  the  different  counts 
cbarK<ag  furnlcation  are  fatally  defective 
in  that  they  do  not  expressly  aver  that 
defeiidants  were  unmarried,  and  do  not 
neRatlve  the  fact  that  they  were  not  mar- 
ried to  each  other.  Both  counts  allege 
that,  "•  •  •  ueitlieruf  said  persons  be- 
InK  then  and  there  lawfully  married  to 
another  person  then  livinfC."  This  alle- 
gation Buffloientiy  averj  the  tact  that  de- 
len'^antB  are  unmarried  persons.  It  would 
be  difflcnlt  to  perceive  how  they  conld  be 
niisirried  to  each  other  without  belnu  at 
tbp  same  time  "married  to  another  person 
then  living;"  and.  If  not  married  to  an- 
other person  then  living,  they  are  evident- 
ly unmarried  persona,  and  nut  married  to 
cacl'  other.  It  wonid  hardly  be  contend- 
ed that  defendants — one  being  a  woman 
nni!  the  other  a  man— are  one  and  the 
saoie  person. 

The  court  did  not  err  In  refusing  to  re- 
quire the  prosecution  to  elpct  upon  which 
count  a  conviction  would  be  asked.  In 
misdemeanor  casea  the  Joinder  of  ottenses 
will  not.  In  general,  vitiate  in  any  stage 
of  the  prosecution,  and  in  ancb  cases  the 
practice  of  quashing  the  indictment,  ur  re- 
qoiring  the  prosecution  to  elect  on  which 
count  a  conviction  will  be  songht,  does 
not  obtain.  Waddell  t.  State,  1  Tex.  App. 
720:  Oagev.  State.  9  Tex.  App.  259;  Day 
V.  State,  14  Tex.  App  26:  Alexander  v. 
State,  27  Tex.  App.  533.1  Counsel  for  ap- 
pellants several  tlmte  during  the  trial  at- 
tacked and  crlHclBed  the  indictment,  and, 
among  other  things,  said  to  the  court  "it 
was  nnlike  anything  called  an  Indictment 
he  had  ever  before  seen  or  beard  of. "  The 
qoestloB  at  teaoe  was  the  snfflciency  of  tho 
Indictment,  and   the  remarks   were  ad- 

•U  Bi  W.  Kep.  m 


dressed  to  the  court  qpon  tbis  issue,  and 
not  to  the  jnry.  Replying  to  these  re- 
marks, among  other  things,  the  county 
attorney  said  of  the  indictment :  "It  is 
built  on  the  order  of  a  bear  trap,  to  catch 
them  '  a-comin '  and  '  a-goln ;'  and  in  cases 
of  this  kind  soch  indictments  are  gener- 
ally necessary,  for.  If  two  persons  be  In- 
dicted for  adultery  alone,  nil  they  have  to 
do  to  defeat  the  prosecution  would  be  to 
go  upon  the  stand  and  testify  that  neither 
of  them  Is  married ;  and.  if  they  be  indicted 
tor  fornication  alone,  and  the  man  should 
go  on  the  stand  and  testify  that  he  had  a 
wife  living  in  Indiana,  Arkansas,  or  some- 
where else,  or  the  woman  should  testfiy 
that  she  bad  a  husband  living  in  Louis- 
iana, Texas,  or  somewhere  else,  then  the 
bottom  would  be  knocked  ont  of  the  case. 
But  under  an  Indictment  framed  as  this 
one  is,  if  the  defendants  undertake  to  Jump 
out  of  the  frying  pan,  they  Jump  Into  the 
Are."  We  cannot  agree  with  counsel  for 
defendants  that  the  remarks  were  a  com- 
mentary on  or  an  allusion  to  tlie  failure  of 
the  defendants  to  testify  In  their  own  be- 
half. The  evidence  in  this  case  supports 
the  conviction,  and  the  Judgment  is  af- 
firmed.  Judges  all  present  and  eoncarring. 


Davis  v.  State. 
{Court  nf  Orttninal  Apa«al»  of  Tssbu.    Rer.  M^ 

CaiiayAt.  Law— RsviBW  oh  Afpbau 
Whet*  a  motion  for  a  new  trial  ia  predi- 
cated alone  on  the  ground  that  "the  verdict  1» 
contrary  to  the  law  and  the  evidence  in  the 
case,"  and  no  facts  are  incorporatad  in  the  rwv 
ord,  the  Judgment  will  be  amrmed. 

Appeal    from    district    court,    Lavaca 
county;  M.  Krnnan,  Judge. 
fZedolph   Davis  was  convicted  of  rape, 
and  appeals.    Attlrmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidbo.v,  J.  Appellant  was  convicted 
of  rape,  and  his  punlHhment  assessed  at 
death,  from  which  conviction  be  prose- 
cutes hisappeal.  Therecord  does  not  con- 
tain an  assignment  of  errors.  The  motion 
for  a  new  trial  is  predicated  alone  upon 
the  ground  that  "  the  verdict  Is  contrary 
to  the  law  and  the  evidence  in  the  case." 
A  statement  of  farts  is- not  incorporated 
in  the  record  ;  therefore  this  court  cannot 
say  the  conviction  Is  unsupported  by  the 
testimony  adduced  on  the  trial.  The  pre- 
sumption obtains  thatthe  conviction  is  in 
accordance  with  the  evidence.  This  being 
the  only  point  presented  or  question  raised 
on  this  appeal,  we  do  not  find  it  well 
taken,  and  the  Judgment  ia  tberstore  at- 
finned. 


Alford  t.  Statb. 
(Court  of  Criminal  AppeaZt  of  Teieat.   Nov.  M» 

Ai-Taanre  Catclb  Bka:?ds  —  CBAHas  or  Owraa- 

gHlP — AOCOHPLinS. 

1.  Ia  an  indictment  for  altering  a  brand  on 
cattle,  it  ii  Bofficient  if  the  ownership  is  aUeEed 
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to  be  in  the  manager  of  the  cattle,  though  he 
be  not  the  actual  owner. 

2.  The  cattle  hayint;  strayed  into  an  adjoin- 
ing inclosure,  in  which  they  were  when  the 
brand  was  altered,  cannot  change  the  ownership 
to  that  of  the  manager  of  such  inclosure. 

3.  Neither  the  bare  knowledge  that  an  of- 
fense is  being  committed,  nor  the  mere  conceal- 
ment of  such  knowledge  by  a  party,  constitutes 
him  an  accomplice. 

Appeal  from  district  court,  Val  Verde 
county;  T.  A.  Fuller,  Judge. 

Bill  AKord  was  convicted  of  altering  the 
brand  upon  cattle  with  Intent  to  defraud, 
and  appeals.    Amrmed. 

Joseph  Jones,  for  appellant.  R.  L.  Hen- 
ry, Asst.  Atty.  Uen.,  tor  the  State. 

Davidson,  J.  Appellant  was  convicted 
u(  altering;  the  brand  upon  cattle  nut  his 
own,  without  the  owner's  consent  and 
with  intent  to  delrand.  The  indictment 
allej^ed  ownnrship  in  W.  F.  Aaron,  and  the 
testimony  disclosed  the  fact  to  be  that  be 
was  the  agent  of  one  Roach,  and  fadd  the 
-actual  care,  control,  and  management  of 
the  cattle  at  the  time  the  brand  was  al- 
tered upon  them.  Upon  the  trial  the  de- 
fendant objected  to  evidence  showing 
Aaron's  alleged  ownership,  because,  under 
article  760  of  the  Penal  Code,  the  owner- 
ship could  only  be  averred  in  Roach,  the 
actual  owner.  In  other  words.  It  Is  con- 
tended that  ownership,  under  said  article, 
In  not  constituted,  as  in  oases  of  theft, 
by  actual  care,  control,  and  management 
of  the  property.  We  are  of  opinion  that 
such  possession  is  sufficient  to  conxtltute 
ownership  under  the  cited  article,  and 
that  in  this  respect  there  Is  no  difference 
between  the  law  of  theft  and  altering 
brands.  Uuder  statutes  in  this  state 
prohibiting  and  punishing  fraudulent  ac- 
quisition of  property,  without  consent  of 
the  owner,  ownership  Is  eonRtltuted  by 
tlie  actual  care, control,  and  managemeift 
ot  the  property,  and  It  is  sufficient  that 
the  Indictment  allege  ownership  In  such 
person,  whether  It  be  for  theft  or  altering 
brands  with  Intent  to  defraud.  Such  fact 
being  alleged,  and  such  posseHsIon  shown, 
ownership  Is  proved.  Alteration  of  a 
brand  with  intent  to  defraud  is  but  a  spe- 
cies of  theft,  and  by  statute  Is  punished  as 
theft.  The  state,  in  order  to  sustain  Its 
case,  must  prove  the  allegation  ;  otherwise 
there  will  be  a  variance,  and  the  accused 
nhould  be  acquitted.  The  cattle  were 
branded  In  December,  18SS,  Just  prior  to 
Christmas,  and  on  the  following  day  driv- 
en by  defendant  and  others  across  the  Rio 
(Jrando  river.  Into  the  republic  of  Mexico. 
In  May,  1SH9,  Roach,  the  actual  owner,  re- 
covered four  head  of  his  cattle  in  Mexico, 
one  of  which  he  recognize* as  having  been 
formerly  on  his  ranch  in  Texas.  The 
brand  on  all  the  cattle  had  been  altered  In 
the  same  manner  as  those  branded  by 
defendant  the  previous  December,  and 
when  recovered  had  been  changed  about 
thr^eor  four  months,  as  well  as  the  witness 
could  tell  from  the  appearance  of  the 
brand.  "This  evidence  was  objected  to  on 
several  grounds,  none  of  which  were  well 
taken.    The  testimony  was  admissible. 

.At  the  time  the  brand  was  altered  the 
-cattle  were  in  the  inclosure  of  Dewees, 
which  was  under  the  control  and  manage- 


ment of  one  Oscar  George.  This  ranch  ad- 
joined the  ranch  of  Roach,  which  was  con- 
trolled and  managed  by  Aaron.  Defend- 
ant contends  that  the  cattle  had  strayed 
into  the  Inclosure  of  Dewees,  and  that 
fact  changed  ownership  from  Aaron  into 
Oeurge.  and  constituted  Oeorge  the  own- 
er. In  that  he  was  thereby  placed  in  pus- 
sesslou,  and  actual  care,  management, 
and  control,  ot  the  cattle  to  the  exclusion 
of  Aaron.  We  do  not  so  understand  the 
law,  nor  can  we  agree  that  It  is  a  sound 
legal  proposition  that  cattle  can  by  their 
act  change  ownership  in  themselves  from 
one  person  to  another.  Our  law  does  not 
contemplate  such  a  change  of  ownership 
in  property.  The  court  did  not  err  In  fail- 
ing to  charge  the  law  in  relation  to  ac- 
complice's testimony.  Mrs.  Davis  was 
not  shown  by  the  testimony  to  be  an  ac- 
complice. Neither  the  bare  knowledge  on 
her  part  that  an  offense  was  being  com- 
mitted, nor  the  mere  concealment  of  such 
knowledge,  constituted  her  an  accomplice. 
If  the  testimony  of  Mrs.  Davis  is  to  be 
credited,  and  the  Jury  seem  to  have  given 
it  credence,  the  defendant  was  properly 
convicted.  The  Judgment  is  affirmed. 
Judges  all  present  and  concurring. 


Smith  t.  Statk. 

(Court  of  CrimincU  Appeals  of  Texas.    Nov.  18, 
18U2.) 

iMFEACnMBNT  OF  WlT.NESS. 

1.  Where  a  witness,  on  being  asked  if  he 

has  not  made  certain  statements  contradictory 
to  his  testimony,  testifies  that  he  has  no  recol- 
lection of  making  them,  evidence  may  be  intro- 
duced to  prove  such  contradictory  statements. 

2.  A  witness  for  the  prosecution  having  tes- 
tified that,  if  he  did  make  certain  statements 
in  the  presence  of  W.,  it  was  because  he  thought 
W.  was  the  attorney  for  defendant,  evidence  is 
admissible  that  at  the  time  the  conversation  oc- 
curred W.  was  not  defendant's  attorney. 

Appeal  from  Harrison  county  court: 
Arthuk  H.  Coopek,  Judge. 

Arch  Smith  was  convicted  ot  assault 
and  battery,  and  appeals.     Reversed. 

Pope,  WIIsoD  <St  Lane,  for  appellant.  R. 
L.  Henry,  Asst.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellant  prosecutes  tliia 
appeal  from  a  conviction  of  assault  and 
battery.  Scott  Fisher,  the  assaulted 
party,  testified  that  a  crowd  ot  12  persons, 
at  night,  gave  him  a  whipping,  and  he 
Identified  appellant  as  one  of  the  assail- 
ants. He  was  asked,  on  cross-examina- 
tion, If  at  a  certain  time  and  place,  and  in 
the  presence  of  L..  P.  Wilson,  he  stated  to 
H.  B.  Pitts  that  the  night  was  so  dark 
he  could  not  and  did  not  recognise  any 
of  the  persons  who  were  In  the  crowd  that 
assaulted  him.  Replying  to  this  ques- 
tion, he  admittpd  the  conversation,  but 
said  hfi  did  not  remember  whether  he  told 
said  Pitts  the  night  was  so  dark  be  could 
not  recognize  any  of  the  assailing  party, 
and  that  if  he  made  such  statement  it  was 
because  he  thought  Wilsou  was  appel- 
lant's attorney.  The  defendant  then  pro- 
posed to  prove  the  witness  did  make  such 
statement,  and  it  was  excluded.  This 
testimony  was  objected  tu,  because  tta« 
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witness  did  nut  poBitively  deny  the  Im- 
puted Btatement.  He  was  also  asked 
with  reference  to  a  similar  conversation 
had  with  E.  T.  Rosborough,  about  10 
days  Bnbseqoent  to  the  assault.  To  this 
be  replied:  "I  do  not  remember  now 
what  I  told  Mr.  Rosborough;  cannot  say. 
I  will  not  say."  The  defendant  proposed 
to  prove  by  RosborouRh  that  the  witness 
did  so  state  to  blm.  The  same  objection 
was  Interposed  as  before,  and  In  both  in- 
stances the  court  snscalned  the  objection. 
Proper  bills  of  exception  were  reserved  to 
the  rulings  of  th^  court.  The  rulings  of 
the  court  were  erroneons.  "It  Is  no 
longer  an  open  question  that  a  witness 
who  tefltlfles  that  he  has  no  recollection  of 
having  made  the  contradictory  state- 
ments may  be  Impeached  by  use  of  such 
contradictory  statements."  Fuller  v. 
State,  80  Tex.  App.  559,  17  S.  W.  Rep. 
1108;  Levy  v.  State.  2S  Tex.  App.  208, 12  8. 
W.  Rep.  596,  and  authorities  cited  In  the 
above  cases.  Appellant  also  offered  to 
prove  by  L.  P.  Wilson  that,  at  the  time 
the  conversation  occurred  in  his  presence 
between  Pitts  and  the  witness  Fisher, 
he  was  not  the  attorney  of  appellant. 
The  state's  objection  that  it  was  imma- 
terial was  sustained,  and  the  testimony 
excluded.  In  this  ruling  the  court  erred. 
Under  the  circumstances  detailed,  this 
evidence  should  have  been  admitted.  Be- 
cause the  evidence  of  Pitta  and  Rosbor- 
ough  was  excluded,  the  judgment  is  re- 
versed, and  the  cause  remanded.  Judges 
all  present  and  cuncurrrlng. 


Clark  t.  State. 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  28. 
1892.) 

Theft — Evidbxce. 
Where  cattle  of  the  WADE  brand  were 
owned  by  Oran  Wade  and  J.  L.  Wade  and  H. 
L.  Driver,  and  some  of  that  brand  sold  every 
year  since  1886,  the  mere  possession  by  the  ac- 
cused of  a  steer  with  the  WADE  brand  there- 
on is  not  sutficient  to  convict  him  of  the  crime 
of  stealing  such  steer;  the  prosecution  must 
prove  it  to  be  the  property  of  the  alleged  own- 
ers. 

Appeal  from  district  court,  Jones  coun- 
ty;  J.  V.  rocKRKLL.  Judge. 

H.  M.  Clark  was  convicted  of  larceny  of 
a  branded  steer,  from  which  judgment  he 
appeals.     Reversed. 

Cocktell.  Coekrell  *  Tillelt,  for  appel- 
lant. H.  H.  Harrinun,  Asst.  Atty.  Gen., 
for  the  State. 

llfUT,  P.  J.  This  Is  a  conviction  for  the 
theft  of  a  steer,  the  alleged  property  of 
Oran  Wade,  J.L.  Wade,  and  H.  L,.  Driver. 
Oran  Wade  owned  a  stock  of  cattle  brand- 
ed WADE.  He  (Oran)  bouifht  the  cattle 
in  1886,  the  stock  being  at  that  time  in  the 
WADE  brand,  but  In  various  marks.  He 
had  since  1R86  bought  other  cattle  In 
various  marks,  and  put  them  In  the 
WADE  brand,  and  had  lately  (time  not 
stated)  sold  an  interest  in  said  cattle  to 
J.  L.  Wade  and  W.F.  Driver.  Oran  states 
that  every  year  he  had  sold  steers  ou  t  of 
the  WADE  brand.    The  state's  case   is 


made  by  the  following  facts :  That  appel- 
ant WHS  in  possession  of  a  steer  branded 
WADE,  and  that  he  sold  said  steer  to  J. 
M.  Dangherty.  The  possession  and  sale 
were  without  the  consent  of  the  owners. 

We  have  but  two  objections  to  this  con- 
tention: 

1.  If  appellant  took  the  steer,  was  it, 
when  taken,  the  property  of  Oran  Wade, 
J.  L.  Wade,  and  W.  F.  Driver?  That  it 
was  the  property  of  these  persons  when 
taken,  being  alleged,  must  be  proved  be- 
yond a  reasonable  doubt.  When  was  the 
steer  taken,— t>efore  or  after  the  sale  by 
Oran  to  J.  L.  Wade  and  W.  F.  Driver? 
The  evidence  does  not  show  that  appel- 
lant was  in  possession  of  the  steer  after 
the  sale  to  J.  L.  Wade  and  Driver,  nor 
does  It  show  when  the  steer  was  taken 
with  reference  to  the  sale  to  J.  L.  Wada 
and  Driver.  If  taken  by  appellant  at  all, 
when  taken  It  may  have  been  the  proper- 
ty of  Oran  Wade  alone. 

2.  Oran  Wade  says  he  sold  steers  out  of 
the  WADE  brand  every  year.  We  pre- 
sume he  means  every  year  from  the  time 
he  purchased  the  stock,  which  was  in  1886. 
The  st'eer  sold  by  appellant  to  Dangherty, 
branded  WADE,  was  not  shown  to  be 
the  property  of  the  alleged  owners,  except 
by  the  brand.  In  other  words,  thestatere- 
lled  alone  upon  the  brand  toestabllsh  title 
to  the  steer  in  the  Wades  and  Driver.  Un- 
der the  above  facts,  was  the  recorded  brand 
Bufflclent?  We  think  nut.  Oran  Wade 
having  sold  steers  oat  of  the  WADE  brand 
since  1886,  with  what  degree  of  certainty 
can  we  reach  the  conclusion  that  the  steer 
in  controversy  was  not  one  sold  by  him 
to  some  other  person?  But  the  state 
must  show  by  evidence  beyond  a  reasona- 
ble doubt  that  the  steer  was  the  property 
of  the  prosecutors,  and  appellant  is  not 
required  tu  prove  that  it  is  a  steer  previ- 
ously sold  by  Oran  Wade  to  some  other 
person,  and  was  not  the  property  of  the 
alleged  owners.  The  verdict  is  not  sup- 
ported by  the  evldenre.  The  judgment  is 
reversed,  and  the  cause  remanded  for  an- 
other trial.  Judges  all  present  and  con- 
curring. 


Pharer  v.  State. 

(Cowt  of  Criminal  Appeals  of  Texas.    Hov.  8S, 

IS'JS.) 

Criminal  Law — Rkview  on  Appeal. 

1.  Unless  a  bill  of  exceptions  is  reserved  to 
the  refusal  of  the  court  to  grant  an  application 
for  a  continuance,  as  required  by  Willson,  Grim. 
St.  i  2187,  such  refusal  cannot  be  reviewed  on 
appeal. 

2.  The  fact  that  the  word  "ajfifravated"  In 
the  verdict  is  spelled  "aggrevated"  is  no  ground 
for  a  new  trial. 

3.  Wliere  a  statement  of  facts  is  filed  in  va- 
cation without  an  order  therefor,  such  state- 
meut  cannot  l>e  considered  on  ^ppeaL 

Appeal  from  district  court,  Hopkins 
county;  E.  W.  Terhunk.  Judge. 

Jap  Pharer  was  convicted  of  an  aggra- 
vated assault  and  battery  on  an  indict- 
ment for  an  assault  with  intent  to  mur- 
der, and  appeals.    Affirmed. 

R.  L.  Uenrj,  Aaat.  Atty.  Qen.,  tor  the 
State. 
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Davidson,  J.  Appellant  was  Indicted 
lor  an  assault  with  Intent  to  murder,  and 
cnnyiptpd  of  an  aggravated  anflault  and 
battery,  and  Ills  punishment  assessed  at  a 
flne  of  925.  Having  failed  to  reserve  a  bill 
of  exceptions  to  the  refusal  of  the  court  to 
Krant  bis  application  for  a  continuance, 
the  defendant  cannot  avail  himseif  of  this 
supposed  error  on  appeal.  Willson,  Crlro. 
St.  §  2187.      . 

In  his  motion  for  a  new  trial,  defendant 
complains  of  the  verdict  because  the  word 
"  aggravated, "  written  therein,  is  spelled 
"aggrevated."  The  record  does  not  sus- 
tain his  motion,  and  there  is  no  merit  in 
tlie  motion  If  it  was  true. 

The  charge,  we  think,  is  sufficient,  and. 
In  the  absence  of  the  testimony,  we  will 
presume  it  presented  correctly  every  phase 
of  the  law  applicable  to  the  evidence  ad - 
duced  on  the  trial. 

The  statement  of  facts  baving  been  filed 
in  vacation,  nithont  an  order  therefor, 
cannot    be    considered    on  this    appeal. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed.  Judges  all  present  and 
concurring. 


Sandbrb  v.  Statb. 
(Cowrt  0/  Criminal  Appeals  of  Texai.    Nov.  88, 

Carktino  Wbapoxs— RvrosNCB. 
The  accDsed,  on  being  found  about  three 
quarters  of  s  mile  from  his  place  of  bnsinesa, 
and  about  a  quarter  of  a  mile  from  his  reri- 
dence,  sitting  on  the  ground,  with  the  wife  of 
complaining  witness,  picked  up  a  pistol  lying 
by  him  on  the  ground,  and  departed,  and,  on 
the  trial  for  carrying  a  pistol,  testified  that  he 
was  carrying  it  to  his  place  of  bnsincsB  for  the 
owner.  Held,  that  the  evidence  sustained  the 
conviction. 

Appeal  from  Harrison  county  court; 
Arthur  H.  Coopbr,  Judge. 

Will  Sanders  was  convicted  of  the  crime 
of  carrying  a  pistol.  From  thatjudgment 
be  appeals.    Affirmed. 

Jaa.  Turner  Jk  Son,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Gen.,  tor  the  State. 

Davidson,  J.  The  prosecution  and  con- 
viction in  this  case  were  for  carrying  a  pis- 
tol. The  facts  show  that  defendant  was 
found  about  three  quarters  of  a  mile  from 
his  place  of  business,  and  about  a  quar- 
ter of  a  mile  east  from  his  rcHidence,  ait- 
ring  on  the  ground.  In  compHuy  with  the 
wife  of  the  state's  witness  Simpson,  hav- 
ing tbe  pistol  lying  by  him  on  theground. 
When  discovered  by  the  husband,  be 
picked  op  the  pistol,  and  took  his  depart- 
ure. His  place  of  business  was  north  from 
his  residence,  and  distant  about  400 
yards.  Defendant  testified  that  be  was 
carrying  the  pistol  to  his  place  of  business 
from  his  residence,  for  the  purpose  of  per- 
mitting the  owner  to  redeem  it.  The  de- 
fendant had  had  possession  of  tbe  pistol 
for  about  six  months.  On  cross-ezamina- 
tioR,  tbe  county  attorney  asked  defendant 
bow  often  he  had  carried  the  pistol  prior 
to  the  time  alleged.  Objections  that  tlie 
testimony  was  Irrelevant  and  Immaterial 
being  overruled,  the  defendant  answered 
that  be  bad  never  before  carried  theplstoL 


Under  tbe  facta  of  this  case,  the  qoMtion 
was  relevant  and  material,  and,  besides, 
his  reply  was  favorable  to  himself. 

It  is  contended  that  the  testimony  doea 
not  sustain  tbe  conviction.  In  this  view 
of  the  case  we  do  not  concur.  While  tbe 
defendant  would  not  have  been  guilty  of  a 
violation  of  the  law  In  carrying  the  pistol 
to  his  place  of  business  from  his  residence, 
for  the  purpose  of  returning  it  to  the  own- 
er, yet  be  would  not  be  authorized  to  car- 
ry It  about  over  the  neighborhood  and  ad- 
Joining  country  for  otber  and  different 
purposes  not  authorized  by  law.  The 
statement  of  facts  doed  not  warrant  the 
conclusion  that  defendant  tvas  returning 
the  pistol  to  the  owner  through  tbe  act. 
agency,  or  procurement  of  the  woman 
with  whom  he  was  found,  nor  does  It  Jus- 
tify the  conclusion  that  sbe  met  him  at  tbe 
time  and  place  they  were  found  together, 
for  the  purpose  of  redeeming  the  pistol 
for  the  owner.  The  state  made  out  a 
prima  facie  case  of  guilt  against  tbe  defend- 
ant, and,  in  order  to  avoid  theconvictlon, 
it  devolvud  upon  him  to  establish  facts 
or  circumstances  to  excuse  or  Justify  the 
prohibited  act.  While  tbe  question  of 
Intent  or  honesty  of  purpose.  In  a. proper 
case,  may  excuse  or  Justify  carrying  a 
pistol,  yet  such  matters  cannot  be  simu- 
lated for  tbe  purpose  of  evading  or  violat- 
ing tbe  law.  Stilly  v.  State.  27  Tex.  App. 
445,11  S.  W.  Rep.  458;  Impson  v.  State, 
(Tex.  App.)  19  S.  W.  Rep.  677.  "  If  tlie  de- 
fense Is  an  honest  one,  and  supported  h^ 
the  facts,  and  there  Is  no  evidence  tending 
to  impeach  it,  the  Jury  should  acquit,  and 
under  such  circumstances,  it  a  conviction 
be  secured.  It  should  not  be  permitted  to 
stand."  Impson  v.  State,  (Tex.  App.)  19 
S.  W.  Rep.  677.  On  the  contrary.  If  such 
is  not  the  case,  and  the  defense  Is  not  an 
honest  one,  or  the  facts  Impeach  It,  or 
tend  to  do  so,  and  the  Jury  convict,  this 
court  will  not  disturb  the  conviction. 
To  our  minds  the  testimony  fully  sustains 
the  conviction,  wherefore  the  Judgment  Is 
affirmed.  Judges  all  present  and  concur- 
ring. 


BiKDWBLi.,  V.  Statb. 

(Cov/rt  of  Criminal  Appeals  of  Texas.    Nov.  98, 

1892.) 

Criminal  Law— Bad  JSpbllino  in  Verdict — Ar- 

PEAL. 

1.  A  verdict  in  the  words,  "we  the  jury 
find  the  defendant  guilty  of  the  theift  ami 
assess  liis  punishment  at  six  yean  in  the  pen- 
itenture,"  will  not  be  set  aside  on  account  of 
its  bad  spelling. 

2.  A  statement  of  evidence,  not  agreed 
to  by  the  attorneys  nor  approved  by  the  dis- 
trict judge,  will  not  b*  considered  by  the  conrt 
of  cnminal  appeals. 

Appeal  from  district  court,  Denton  coun- 
ty ;  D.  £.  Bakrbtt,  Judge. 

Peter  BIrdwell  was  convicted  of  borse 
theft,  and  appeals.    Affirmed. 

Jagoe  A  Ponder,  tor  appellant.  R.  L, 
Henry,  Asst.  Atty.  Qen.,  tor  the  State. 

Davidson,  J.  Appellant,  baring  been 
convicted  of  horse  theft,  prosecutes  this 
appeal.    The  sutflcieucy  of  tbe  verdict  l» 
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called  In  qnestton  by  the  flrat  aaalKnment 
of  error.  We  have  the  original  verdict  be* 
(ore  08,  but  not  bo  idpntiiied  aa  to  author- 
tie  oa  to  conRlder  it,  but  II  considered  it  Is 
the  Bame  as  reciied  in  the  Judfrinent  of  the 
court,  and  reads  aa  follows :  "  We  the  Jury 
find  the  defendant  guilty  of  the  theift  and 
assesa  his  punlshmeut  at  six  years  in  the 
penitenture."  This  veriUct  i>  asaalled— 
First,  because-  there  Is  no  each  crime  as 
"theift;"  and,  aecondly,  becanne  there  Is 
no  such  place  of  cunflnement  as  the  "pen- 
itenture" known  to  the  law.  It  is  well 
eettled,  where  the  sense  is  clear,  that  nei- 
ther Incorrect  orthography  nor  ungram- 
matical  langaage  will  render  a  verdict 
illfgal  or  void,  and  that  it  is  to  be  reason- 
ably construed,  and  in  such  manner  as  to 
give  It  the  meaning  intended  to  be  con- 
veyed bv  the  Jury.  Walker  v.  State,  18 
Tex.App.618;  Taylor  v.  State,  6  Tex.  App. 
.569;  McMillan  v.  S^ate,  7  Tex.  App.  100; 
<'nrry  v.  State,  Id.  91;  Reynolds  v.  State, 
17  Tex.  App.  418;  WlUaon,  Crim.  St.  §| 
2407,  24ue.  It  la  evident  that  the  Jury  paid 
but  little  attention  to  their  manner  of 
spelling  while  composing  the  lanKuage  In 
which  they  saw  proper  to  couch  their  ver- 
dict, and  while  a  critic  might  hesitate  to 
approve  of  it  as  a  model  of  composition, 
perfect  In  construction  and  spelling,  still 
the  Jury  succeeded  in  so  framing  it  as  to 
clearly  Indicate  and  convey  their  meaning. 
When  viewed  in  the  light  ot  the  charge,  as 
well  as  from  its  own  contents,  it  Is  too 
plain  for  argument  that  the  Jury  intended 
to  and  didconvlctdefendantot  hometlieft, 
and  couflne  him  in  the  penitentiary.  We 
cannot  give  our  assent  to  the  proposition 
that  the  mieapelllng  ot  the  words  indicat- 
ed can  or  shall  vitiate  the  verdict  of  the 
jury  Important  trials  ought  not  to  be 
set  aside  on  such  slender,  and  to  our  minds 
Intangible,  causes  or  weaknesses  in  the 
verdict. 

The  second  error  attacks  the  sufflciency 
of  the  evidence  to  sustain  the  conviction. 
We  find  in  the  record  a  atateracnt  of  what 
purports  to  be  the  evidence  of  several  wlt- 
neaaes,  but  It  is  neither  agreed  to  by  the 
attorneys  nor  approved  by  the  Judge,  and 
therefore  it  cannot  be  conaidered  by  this 
conrt.  Finding  no  error  In  the  Judgment, 
It  Is  affirmed.  Judges  all  present  and  con- 
CDi*rins. 


Vai.lrrbal  v.  State. 
<C(n*rt  of  Crimimal  Apgeal*  of  Texat.    Nov.  S8, 

BUROLART — SVIDBNCK — ^IKBTBCCTIONS. 

1.  On  a  trial  for  burglary,  a  witness,  after 
testifying  that  he  saw  defendant  and  another 
opeu  the  door  and  enter  the  house  alleged  to 
hare  been  burglarized,  was  asked  hy  the  court. 
'"How  did  defendant  get  in  through  the  door? 
and  replied,  "I  don't  know,  but  next  day  I 
found  a  key  near  by  where  the  defendants  were 
arrested."  Beid,  that  the  goeation  was  not  leadr- 
InR,  and  that  both  It  and  the  answer  were  mate- 
riul  to  the  issue  of  forcible  entry. 

2.  Ownership  and  want  of  consent  having 
liecu  proved  in  the  real  owner  of  the  property 
burglarized,  who  also  had  the  actual  control 
and  management  of  It,  It  was  not  incumbent  on 
the  state  also  to  prove  want  of  consent  in  the 
owner's  bartender. 


3.  The  evidence  showed  that  defendant  and 
one  V.  opened  the  door,  and  together  entered 
the  house;  that  both  took  property  therefrom 
belonging  to  the  owner;  and  that  they  were  Im- 
mediately arrested,  with  some  of  the  property 
In  their  possession.  Bdd,  that  the  court  prop- 
erly refused  to  instruct  the  jury  that,  if  V. 
opened  the  door,  and  defendant  subsequently 
entered  the  house,  they  should  acquit  him. 

4.  Thongh  there  was  some  testimony  tend- 
ing to  show  that  defendant  was  intoxicated  at 
the  time  he  committed  the  offense,  but  the  quee- 
tion  of  temporary  insanity  was  not  raised,  such 
testimony  did  not  require  a  charge  by  the  court. 

Appeal  frum  district  court,  Webb  coon- 
ty ;  A.  L.  McLanb,  Judge. 

Antonio  Vallereal  was  convicted  of  bur- 
glary, and  appeals.    Affirmed. 

Coopwuod  it  Coopwood,  for  appellant.' 
R.  L.  Henry,  Aaat.  Atty.  Oen.,  for  the 
State. 

DAVinsoN,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  asaessed 
at  five  years  in  the  penitentiary.  From 
Said  conviction  he  prosecutes  this  appeal. 

On  the  trial  Charles  AdamI  testlBed  that 
be  saw  two  parties  whom  he  recognized 
as  defendant  and  another  Mexican,  Val- 
verde,  open  the  door  and  enter  the  house 
alleged  to  have  been  burglarised.  Direct- 
ly they  came  out  with  a  bundle  each,  and 
were  arrested.  In  this  connection  the 
court  asked  the  witness,  "How  did  the 
defendant  get  In  through  the  door?"  De- 
fendant objected  to  the  question  because 
It  was  "leading.  Incompetent,  and  irrele- 
vant." The  objection  being  overruled, 
the  witness  replied:  "I  don't  know,  but 
next  day  I  found  a  key  near  b.y  where  the 
defendant?  were  arrested."  Thia  answer 
was  also  objected  to,  because  "Incompe- 
tent and  irrelevant."  The  question  pro- 
pounded auggeated  no  particular  answer, 
and  was  therefore  not  leading,  and  both 
the  question  and  Its  answer  were  relevant 
and  material  to  tite  Issue  raised  by  the 
allegation  of  forcible  entry.  Any  fact 
proving,  or  tending  to  prove,  forcible  en- 
try was  pertinent  to  the  state's  case;  and 
any  testimony  tending  to  disprove  such 
unlawful  entry  was  equally  pertinent, 
material,  and  relevant  to  the  defendant's 
theory  that  the  door  was  standing  open 
at  the  time  of  the  entry. 

Ownership  and  want  of  consent  were  al- 
leged In  one  Pena,  and  the  evidence  clear- 
ly proves  both  allegations.  He  was 
In  the  actual  care,  control,  and  man- 
agement, as  well  as  the  real  owner,  of 
the  property.  Defendant  contends  that, 
inasmuch  as  one  Chappell  was  Pena's  bar- 
tender. It  was  incumbent  upon  the  state 
to  prove  his  want  of  consent  also,  and 
the  court's  failure  to  so  charge  the  Jury 
was  error  for  which  this  cause  must  be 
reversed.  This  question  Is  not  an  open 
one  in  this  state,  and  it  is  unnecessary  to 
discuss  it. 

The  record  discloaea  that  defendant  and 
one  Valverde  went  to,  opened  the  door  of, 
and  together  entered,  the  house  alleged  to 
have  been  burglarized.  They  each  took 
therefrom  property  belonging  to  the  own- 
er of  the  house,  and  were  Immediately  ar- 
rested with  some  of  the  property  In  pos- 
session. They  were  together  throughout 
the  entire  proceeding  and  were  together 
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yihen  arrested.  The  teBtimony  docH  not 
distinctly  show  which  party  opened  the 
door  or  entered  first,  but  it  demonstrates 
tTie  fact  to  be  that  they  acted  together  In 
the  entire  transaction.  On  this  state  of 
case,  the  court  did  not  err  in  refusing  to 
give  defendant's  requested  instruction,  to 
the  effect  that  if  Valverde  opened  thedoor, 
and  defendant  subsequently  entered  the 
house,  they  should  acquit  him.  Such  a 
charge  was  not  authorized  by  the  facts 
adduced.  It  Is  never  uecessury  nor  Is  it 
required  of  the  court  to  charge  upon  a 
theory  not  raised  or  suggested  by  the  tes- 
timony. 

There  was  some  testimony  tending 
to  show  that  defendant  was  intoxicat- 
ed at  the  time  of  the  commission  of  the 
offense.  It  is  contended  that  such  evi- 
dence demanded  a  charge  at  the  bands  of 
the  court.  Inasmuch  as  the  question  of 
temporary  insanity  is  not  raised  by  this 
te<?tlmony,  the  court  did  not  err  In  not  so 
churKlug.  aore  v.  Slate,  26  Tex.  App. 
euo,  lU  S.  \V.  Rep.  242;  Ex  parte  Evers,  29 
Tex.  App.  539,  16  S.  W.  Rep.  343. 

Finding  no  error  In  the  record,  thefadg- 
raent  Is  nfflrmed.  Judges  all  present  and 
concurring. 


OWBNS  V.  Statb. 
iCowrt  of  Criminal  AmMoU  tf  Texat.   Nov.  88, 

Cbiminai.  Law— Accomplices— Ik8tbuotiok»—Ik- 
DICTMBNT — Variance. 

1.  Where  there  Is  evidence  teoding  to  show 
that  a  state's  witness  is  an  accomplice,  and  the 
testimony  of  such  witness  is  materially  prejudi- 
cial to  defendant,  the  court  must  give  instruc- 
tions relative  to  accomplice's  testimony. 

2.  Where  the  indictment  charges  that  de- 
fendant carnally  knew  "Letitia  Owens"  the  said 
defendant  "bmar  the  father  of  said  Lettie 
Uwens,"  and  the  evidence  showed  that  her 
name  was  Letitia  Owens,  and  she  was  known 
by  no  other  name,  the  indictment  is  bad. 

Appeal  from  district  court.  Bee  county; 
James  C.  Wilson,  Judge. 

Bill  Owens  was  indicted  and  convicted 
of  Incest,  from  which  judgment  be  appeals. 
Reversed. 

R.  L.  Henry,  Asst.  Atty.  Oen.,  for  tbe 
State. 

SiMKi.NB,  J.  Defendant  was  indicted  and 
convicted  of  incest,  and  sentenced  to  three 
years  in  the  state  penitentiary,  and  ap- 
peals to  this  court. 

1.  This  case  must  be  reversed,  for  the 
failure  of  the  court  to  charge  the  law  as 
to  an  accomplice's  testimony.  Tbe  rule 
as  laid  down  by  this  court  Is  that,  where 
there  is  evidence  tending  to  show  that  a 
state's  witness  is  an  accomplice,  and  the 
testimony  of  such  witness  is  materially 
prejudicial  to  defendant,  it  is  incumbent 
on  the  court,  whether  aslced  or  not,  to 
give  in  charge  to  the  jury  proper  instruc- 
tions relative  to  accomplice's  testimony. 
Winn's  Case,  IB  Tex.  App.  169, 171;  Sitter- 
lee's  Case,  13  Tex.  App,  5S7:  Hines'  Case,  27 
Tex.  App.  104,  10  S.  W.  Rep.  448. 

2.  Tbe  indictment  charges  that  defend- 
ant carnally  knew  "Letitia  Owens,"  the 
said  defendant  "being  tbe  lather  of  said 
Lettie  Owens."    On  the    trial    tbe  testi- 


mony shows  that  ber  nama  was  Letitia, 
and  she  was  known  by  no  other  name. 
Defendant  objected  to  the  inculpatory  evi- 
dence upon  the  ground  of  variance  in 
name.  The  ruin  is  that  when  two  names 
have  tbe  same  derivation,  or  when  one  la 
an  abbreviation  orcorruptlon  of  tbe  other, 
but  botb  are  taken  promiscuously,  and 
according  to  common  use  beld  to  be  tbe 
same,  though  differing  in  sound,  the  use 
of  tbe  one  for  the  other  is  not  a  material 
misnomer.  Qoode  v.  State,  2  Tex.  App. 
624;  Garrison  v.  People,  21  III.  538.  Still 
there  should  be  some  proof  that  tbe  per- 
son was  so  called.  The  court  signs  the 
bill  of  exceptions  taken  to  the  introduc- 
tion of  testimony  with  the  explanation 
that  "Lettie"  is  the  contraction  for  Le- 
titia; but  tbe  name  "Lettie"  does  not  ap- 
pear in  tbe  indictment  ur  the  evidence, and 
courts  cannot  take  jndiclal  notice  of  con- 
tractions in  names.  We  suggest  to  the 
county  attorney  tne  propriety  of  getting 
a  new  bill  of  indictment,  in  which  the 
name  of  Letitia  Uwens  is  duly  set  forth. 
Reversed  and  remanded.  Judges  al/ 
present  and  concurring. 


Bowman  et  al.  v.  State. 

{Court  of  Criminal  Appeal*  of  Texat.    Nov.  88, 
lS»i. ) 

HANSLA0OOTGR — IXSTIICCTIOX — ACCOMPLICB. 

1.  The  accDsed  was  convicted  of  manslangh- 
ter,  and  the  evidence  showed  that  she  struck 
the  deceased  but  one  blow,  and  when  she  strack 
him  be  was  making  a  dangerous  attack  on  her, 
threatening  to  take  her  life.  BM,  that  the  re- 
fusal to  charge  the  jury  in  regard  to  "apparent" 
danger  was  not  error,  as  the  dajiger  was  actual. 

2.  B.  and  .T.  were  convicted  of  manslaugh- 
ter. The  evidence  showed  that  J.  struck  the 
deceased  in  tbe  yard,  with  a  rock,  but  the  time 
was  not  shown.  After  J.  left  the  house  B. 
struck  the  fatal  blow  with  a  l>ed  slat  in  the 
bouse.  Held,  that  J.  could  not  have  contribnted 
to  the  death  of  deceased  as  a  principal,  and  the 
judgment  against  J.  should  be  reversed,  as 
there  can  be  no  accomplices  in  manslaughter. 

Appeal  from  district  court,  Bellconaty: 
W.  A.  Blackburn,  Judge. 

Caroline  Bowman  aad  Ed.  Jackson  were 
convicted  of  manslaughter.  From  this 
judgment  tbe  defendants  appealed.  Af- 
firmed as  to  Bowman.  Reversed  as  to 
Jackson. 

McAfaboa  A  McMaboa,  tor  appellants. 
R.  H.  Harrisoa,  Asst.  Atty.  Gen.,  for  the 
State. 

Hurt,  P.  J.  Caroline  Bowman  and  Ed. 
Jackson  were  convicted  of  manslaughter 
for  tbe  homlcideof  George  Ayers.  Counsel 
for  appellants  contend  that  there  was  er- 
ror In  the  charge  of  the  court,  because  it 
fails  to  instruct  the  jury  In  regard  to  ap- 
parent danger.  If  Caroline  Bowman  was 
Id  danger  of  life  or  serious  bodily  barm  the 
danger  was  actual,  and  not  apparent; 
hence  the  refusal  of  such  a  charge  was  not 
error.  As  counsel  correctly  state  in  their 
brief,  "there  is  evidence  tending  to  prove 
that  appellant  Bowman  struck  tbe  d» 
ceased  but  one  blow,  and  when  she  struck 
him  he  was  making  a  violent  and  danger- 
ous attack  on  her,  threatening  to  then 
and  there  take  ber  lite."    This  being  the 
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case,  tbe  danger  was  actual,  and  not  mere- 
ly apparent.  The  law  of  self-defenfie  was 
fully  submitted  to  the  jury,  as  well  as  that 
pertaining  to  manslaughter.  The  jury 
solved  tlie  Issue  in  favor  of  manslauRbter, 
and,  under  the  facts  of  the  case,  we  cannot 
say  the  verdict  Is  wrong  as  to  Kowman. 
Tbe  evidence  in  the  case  is  very  much  con- 
fused and  uncertain.  All  of  tbe  facts  ex- 
cept that  Bowman  killed  deceased  are 
quite  uieager.  Those  connecting  Jackson 
with  the  homicide  aresu  indeftniteand  un- 
certain as  to  render  it  uiihafe  to  permit  hia 
conviction  to  Htand  as  a  precedent.  It  Is 
true  that  a  boy  says  that  F,d.  Jackson 
struck  deceased  on  tbe  back  witb  a  rock. 
Concede  this  to  be  so,  when  was  tbe  blow 
Kiven?  At  the  time  deceased  received  from 
Itowninn  thefatal  blow  with  the  bed  slat? 
Bowman  struck  deceased  in  tbe  bouse. 
JackMon  srnick  bim  with  the  rock,  if  at 
all,  in  the  yard.  What  time  elapsed  be- 
tween the  blows?  Here  we  are  left  in  the 
dark.  Agtiin,  the  preponderance  of  evi- 
dence shows  that  Jackson  had  left  the 
house  liefore  deceased  received  the  death 
wound,  and  could  not  have  contril>uted 
to  tbe  denth  of  deceased  as  a  principal. 
There  can  be  noacconipliresin  manslaugb- 
ter.  After  a  most  thorough  examination 
or  the  evidence  In  this  record,  we  are  not 
willing  to  saortlon  tbe  conviction  of  Jack- 
sou.  The  judgment  as  to  Bowman  Is 
affirmed,  but  the  Judgment  against  Jack- 
son is  reversed,  and  remanded  for  another 
trial.    Judges  all  present  and  concurring. 


Bar.ver  v.  Statb. 
(Count  of  Criminal  Appeal*  of  Terat.    Nov.  6, 

•Jkiminai.  Law— Indictment — Horsb  Btialino — 
New  Triai,. 

1.  Code  Crim.  Proc.  art.  427,  provides  that  a 
peneral  description  of  property  of  any  kind  in  an 
indictment,  "by  name,  kind,  quantity,  number, 
and  ownership,  if  known,  shall  be  sufficient." 
Ildil,  that  an  indictment  alleging  the  theft  of 
"on"  horse  was  sufficient,  as  words  not  essential 
to  constitute  the  offense  may  be  rejected  as  sur- 
plasace. 

2.  An  instruction  that,  if  tbe  horse  was 
stolen  prior  to  the  filing  of  tbe  indictment,  tbe 
jury  might  convict,  is  not  error,  where  limita- 
tion is  not  an  issue,  and  the  horse  was  stolen 
only  a  short  time  prior  to  tbe  filing  of  the  Indict- 
ment. 

3.  An  affidavit  for  new  trial  on  newly-dis- 
covered evidence,  that  states  the  accused  had 
been  at  affiants'  house  at  a  certain  time  with  a 
particular  horse,  which  accused  claimed  to  have 
afterwards  tradeil  for  the  stolen  horse,  is  in- 
sufficient, as  the  defendant  and  affiants  had  fall 
knowledge  of  such  facts  prior  to  tbe  trial. 

Appeal  from  district  coort,  Collin  coun- 
ty; P.  B.  MrsE,  Judge. 

John  Baruer  was  Indicted  and  con- 
victed of  tbe  crime  of  horse  theft.  From 
this  conviction  he  appeals.    Affirmed. 

Bnssett,  Seay  A  Muse,  for  appellant.  R. 
L.  Henry,  Asst.  Atty.  Gen.,  for  the  Htate. 

Davidson,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  of  horse  theft. 
He  moved  to  quash  tbe  indictment  be- 
cause It  charged  no  offense  against  tbe 
law.  In  cbat  it  alleged  tbe  theft  of  "on" 
horse.    An  indictment   is   sufficient   U  it 


charges  an  offense  in  ordinary  and  con- 
cise language,  In  sucb  manner  as  to  en- 
able a  person  of  common  understanding 
to  know  what  is  meant,  and  with  such 
certainty  as  to  notify  tbe  defendant  of 
the  particular  offense  witb  which  be  is 
charged,  and  to  enable  the  court  to  pro- 
nounce Judgment  In  case  of  conviction, 
and  the  defendant  to  plead  such  convic- 
tion in  bar  of  another  prospcutlon  for  the 
same  offense.  Code  Criiu.  Proc.  arts.  422, 
42aa;  Wlllson,Crlm.St.  {1»6U.  It  Is  well  set- 
tled that  if,  eliminating  surplusage,  the 
constituent  elements  of  the  offense  are  so 
averred  as  to  apprise  the  accused  of  tbe 
charge  against  him,  and  enable  him  to 
plead  tbe  judgment  In  bar  of  another 
prosecution  fur  the  same  offense,  it  is  good 
in  substance,  under  onr  Code.  Hammons 
V.  .State,  29  Tex.  A  pp.  445,  16  S.  W.  Rep. 
99 :  Willson,  CrIm.  St.  §  1960.  Words  or  al- 
legations not  essential  to  constitute  the 
offense,  and  which  may  be  omitted  with- 
out affecting  the  charge  and  without  det- 
riment to  the  indictment,  may  be  reject- 
ed as  surplusage.  Hammond  T.  State,  29 
Tex.  A  pp.  445,  16  S.  W.  Rep.  99;  Mnyo  v. 
State,  7  Tex.  A  pp.  342;  WIll«on,  Crliu.St.fi? 
19G0, 19S8.  "  When  It  becomes  neressury  to 
describe  property  of  any  kind  In  nn  in- 
dictment, a  general  description  of  the 
same  by  name,  kind,-  quantity,  number, 
and  ownership,  If  known,  shall  be  suffi- 
cient." Code  CrIm.  Proc.  art. 427.  Tested 
by  the  above  rules,  the  indictment  In  this 
case  is  sufficient,  and  the  court  did  not  err 
in  overruling  the  motion  to  qnash  it. 

The  court  Instructed  the  jury  that,  It 
the  offense  was  committed  prior  tn  the  fil- 
ing of  the  indictment,  they  would  convict 
defendant.  It  is  contended  that  this  in- 
struction is  fatally  defective,  because  It 
authorized  defendant's  conviction  though 
the  offense  may  have  been  barred  by  lim- 
itation. If  the  charge  contains  the  law 
applicable  to  the  issues  raised,  it  is  suffi- 
cient. Limitation  was  not  an  issue  in  this 
case.  The  horse  had  been  stolen  onl.v  a 
short  time  prior  to  tbe  fliing  of  the  Indict- 
ment. Attached  to,  and  In  support  of, 
the  motion  for  a  new  trial,  is  an  affidavit 
setting  up  newly-discovered  testimony. 
In  substance  the  affidavit  sets  forth  that, 
on  Sunday  preceding  the  theft  of  the  horse 
set  out  in  the  Indictment,  defendant  was 
at  the  house  of  tbe  parties  signing  the 
affidavit,  and  left  there  riding  a  gray 
horse  claimed  by  bim  to  have  been  after- 
wards traded  tor  tbe  borse  alleged  to 
have  been  stolen;  that  tbey  never  saw 
defendant  again  until  subsequent  to  his 
arrest  and  release  on  ball,  at  which  time 
be  returned  to  their  bouse;  that  on  his 
retnrn  he  did  not  have  the  grny  horse 
with  him,  and  has  never  had  it  sincR. 
The  affidavit  Itself  excludes  tbe  idea  that 
the  facts  therein  set  forth  are  newly-dis- 
covered testimony.  The  affiants,  as  well 
as  defendant,  were  thoroughly  conversant 
with  the  facts  set  forth  at  the  time  of  and 
long  prior  to  the  trial.  Willson,  Crim.  Proc. 
S  2544.  The  charge  is  not  subject  to  the 
criticism  sought  to  be  imposed  upon  It, 
and  fairly  and  fully  submits  the  law  ap- 
plicable to  tbe  facts.  Finding  no  error  in 
tbe  record,  the  Judgment  Is  affirmed 
Judges  all  present  and  concurring. 
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EUZANDO  T.  STATB. 

(Court  of  Criminal  Appeals  qf  Tacas.    Vov.  5, 

18S«.) 
HouiciDB— Accomplice— Cbiiukii.  IjAW— In- 

8TKLCTION8. 

1.  Where  the  instructions  as  to  corrobora- 
tion of  the  evidence  of  an  accomplice  follow  the 
statute,  and  no  others  are  asked,  there  ii  no  er- 
ror. 

2.  Where  the  wife  of  one  of  th^  guiltj-  pa]> 
ticipants  to  a  homicide  icnew  that  a  conspiracy 
bad  been  entered  into  between  her  husband  and 
defendant  to  commit  the  crime,  and  subsequent- 
ly heard  defendant's  confession  of  guilty  par- 
ticipancy  in  the  deed,  this  does  not  constitute 
her  an  accomplice. 

3.  In  such  a  case  there  is  no  error  in  sub- 
mitting to  the  jury  the  question  as  to  whether 
or  not  she  was  an  accomplice,  whose  testimony 
should  be  corroborated. 

Appeal  from  district  court,  WUbod  coun- 
ty; Gbuuob  McCoumick,  Jndge. 

Nicanor  EUzandu  waa  Indicted  for  mar- 
der  cumtnitted  iu  tbe  perpetration  of  rob- 
bery. He  waa  conrlcted,  and  the  verdict 
assessed  the  death  penalty,  from  which 
conviction  be  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Qen.,  for  tbe 
State. 

Davidson,  J.  Appellant  was  Indicted 
for  murder  committed  in  tbe  perpetrutlon 
ol  robbery.  Upon  tbe  trial  a  verdict  of 
Kiility  was  returned  by  the  jury,  assessing 
the  death  penalty,  and  from  this  convic- 
tion appellant  prosecutes  tbis  appeal. 

Tbe  record  does  not  contain  an  assign- 
ment of  error,  nor  have  there  been  briefs 
died  In  this  court.  Tbe  motion  for  a  new 
trial  attacks  the  court's  charge  because  It 
(alls  to  instroct  tbe  jury  that  tbe  evidence 
corroborating  tbe  statement  of  tbe  ac- 
complice must  tend  directly  and  Immedi- 
ately to  connect  the  defendant  with  tbe 
offense  committed,  in  this  connection, 
and  upon  tbis  subject,  the  court  gave  In 
charge  the  statute.  Much  a  charge  has 
been  held  by  repeated  decisions  of  tbis 
court  to  be  usually  sufficient.  Simms  y. 
State,  8  Tex.  App.  230;  Jackson  v. State,  4 
Tex.  App.  292;  Avery  v.  State,  10  Tex.  App. 
\V»:  Hoyle  v.  State,  4  Tex.  App.  23d.  If 
tbe  defendant  had  desired  other  charges, 
submitting  more  fully  the  law  in  this  re- 
spect, be  should  have  requested  same  to 
have  been  given.  This  was  not  dune,  nor 
did  be  reserve  exceptions  to  tbe  charge  as 
given.  Not  only  does  tbe  corroborating 
evidence  directly  connect  defendant  with 
tbe  homicide,  but,  it  true,  it  was  sofflcient 
to  support  the  conviction.  Independent  of 
the  testimony  of  the  accomplice.  Tbe 
charge,  under  tbe  facts  of  this  case,  was 
not  erroneous,  and  tbe  court  did  not  err 
in  refusing  the  new  trial  tor  this  reason. 

Another  ground  stated  In  tbe  motion 
for  tbe  new  trial  Is:  "The  court  erred  lo 
not  instructing  the  Jury  that  Juliana 
Estrado  was  an  accomplice,  whose  testi- 
mony should  be  corroborated."  The 
court  did  not  err  in  failing  to  so  charge 
the  Jur.v.  In  the  first  place,  the  evidence 
before  us  does  not  connect  this  witness 
with  the  offense, so  as  to  constitateber  an 
qccompllee,  and  therefore  does  not  require 
a  charge  upon  that  Issue.  The  fact  that 
she  was  tbe  wife  of  one  of  tbe  guilty  par- 


ticipants to  tbe  homicide,  and  knew  tiiat 
a  conspiracy  bad  been  entered  into  be^- 
tween  her  husband  and  defendant  to  com- 
mit the  crime,  and  subsequently  beard  de- 
fendant's confession  of  guilty  participan- 
cy  in  the  deed,  does  not  constitute  her  an 
accomplice.  Smith  v.  State,  23  Tex.  App. 
857,  5  S.  W.  Rep.  219;  Noftslnger  v.  State,  7 
Tex.  App.  301;  Rucker  v.  State,  Id.  600. 
A  wife  may  be  an  accomplice  to  ber  hus- 
band, so  as  to  reqntre  corroboration  ot  ber 
testimony;  but  the  facts  in  this  ease  do 
not  show  ber  to  be  such.  But,  in  the  next 
place,  if  It  be  conceded  that  tbe  facts  ad- 
duced raise  such  an  Issue  In  connection 
with  her  testimony,  still  it  would  not  b« 
Incumbent  on  the  court  to  charge,  in  af- 
firmative terms,  that  she  was  an  accom- 
plice. It  was  sufficient  to  submit  that 
question  to  the  Jury  as  a  question  of  fact 
to  be  determined  by  them,  which  was' done. 
In  cases  where  that  fact  is  not  admitted, 
orplaced  beyond  doubt, it  is  not  improper 
to  submit  such  question,  under  appropri- 
ate instructions,  to  tbe  jury,  to  \m  deter- 
mined by  them.  Zollicotfer  v.  State.  16 
Tex.  App.  312;  White  v.  State,  30  Tex. 
App.  65;H,  is  S.  W.  Rep.  402.  As  a  usual 
rule,  all  questions  of  fact  should,  under 
proper  Instructions,  be  submitted  to  tbe 
Jury  for  their  determination.  But  If  the 
facts  are  admitted  to  be  true,  we  can  see 
no  reason  why  the  court  should  be  de- 
barred from  BO  assuming,  nor  do  we  be- 
lieve such  a  charge  would  be  upon  the 
weight  of  the  testimony;  but,  if  there  Is 
an  issue  arising  on  the  facts,  then  theconrt 
caunot  so  assume,  but  must  submit  such 
issue  to  the  jury  for  their  determination. 
Therefore  theconrt  did  not  err  in  char- 
ging the  jury  that  Antonio  Estrado,  one  of 
the  parties  who  did  the  killing,  was  an 
accomplice;  nor  was  It  error  to  submit 
the  question  of  the  wife's  partlclpuncy  Iu 
or  guilty  connection  with  tbe  crime  to  tbe 
jury,  under  appropriatelnstructlons.  The 
error  in  this  matter,  If  any,  cunsistR  In 
the  fact  that  the  question  was  submitted 
at  all,  when  the  facts  before  ns  do  not 
constitute  her  an  accomplice;  but  of  this 
the  defendant  cannot  be  beard  to  com- 
plain. 

It  Is  also  urged  In  the  motion  for  a  new 
trial  that  tbe  court  erred  in  falling  to 
charge  the  jury  that  the  burden  of  proof 
was  on  the  state  to  corroborate  tbe  testi- 
mony of  the  accomplice  in  order  to  main- 
tain the  conviction,  and  that  it  was  not 
Incumbent  on  defendant  to  disprove  un- 
corroborated testimony  of  the  accomplice. 
While  it  Is  required  of  the  state  to  prove 
the  case  In  order  tosustain  the  conviction, 
and  to  corroborate  the  testimony  as  re- 
quired by  the  statute,  yet  It  Is  sufficient 
usually,  as  we  have  seen,  to  charge  the 
law  in  this  respect  as  set  out  In  the  stat- 
ute. If  such  corroboration  has  been 
shown, the  cofivlctloncannot  and  will  not 
be  permitted  to  stand.  Uncorroborated 
testimony  of  an  accomplice  will  not  sus- 
tain a  conviction,  and,  if  that  be  the  atti- 
tude of  the  case  when  submitted  to  the 
jury,  it  would  be  the  dnty  of  tbe  court  to 
instruct  an  acquittal,  or, In  case  of  convic- 
tion, to  set  aside  such  conviction.  The 
law  with  referenc«»  to  the  burden  ot  proof 
was  charged  by  the  court.    Theconrt  did 
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not  err  in  this  matter.  It  la  contended 
that  the  facta  do  not  Joatify  the  verdict. 
Omitting  the  testimony  of  Jaliana  Eatra- 
-du.  It  Is  doubtful  It  the  accomplice,  An- 
tonio Eatrado,  was  corroborated  as  re- 
^luired  by  the  statnte;  bat,  If  the  eyidence 
of  aali)  Jnliana  Estrado  b«  true,  there  is 
DO  qnestlon  of  defendant'a  gruilt,  even  If 
the  teatimuny  of  Antonio  Eatrado  be  dis- 
carded from  the  case.  Tiie  defendant  de- 
nied In  moat  poHltlve  terms  his  connection 
with  and  partlclpancy  In  the  marder  and 
robbery.  If  he  is  correct,  the  two  stnto'e 
wltnoHsea  Eatrado  are  gatlty  of  perjury 
in  its  wumt  form,  and  deserve  the  severest 
puniHiinient;  but,  If  they  testifled  truthful- 
ly, then  defendant  and  bis  confederate, 
Estrado,  are  guilty  of  a  most  horrible  and 
brutal  murder,  and  one  committed  In  the 
perpetration  uf  robbery  of  a  feeble  and 
decrepit  old  roan,  who  tvns  totally  unable 
to  contend  with  either  of  them  In  a  qtrug- 
gle  for  bis  life  or  his  money.  The  verdict 
was  against  the  defendant,  and  we  do  not 
feel  like  dlaturblni;  It.  We  find  no  reversi- 
ble error  in  the  record,  and  the  judgment 
iaaiflrmed.  Judges  all  present  and  con- 
cnrrlng. 


Habdt  t.  Statb. 
iCourt  qf  Ortminal  ApveaXs  of  Texat.    Nov.  IS, 

1SU2.) 
HOMICIDB  —  EnOBHCS  —  TaulATS  —  Triai/— Re- 

MABKS   OF    COL'NSKI.. 

1.  In  a  trial  for  munler  the  state  proved 
that  defeudant,  a  week  before  the  homicide, 
■aid  of  a  unnomed  person,  "He  has  vaj  pistol, 
and  If  he  don't  jdve  it  up  I  propose  to  kill  him. 
H^d,  that  such  testimony  was  properly  admitted 
on  the  assnrance  of  the  district  attorney  that  he 
would  connect  it  wiUi  deceased,  where  this  was 
•ubsequeDtly  done. 

2.  When  the  bill  of  exceptions  contradic-ta 
the  statement  of  facts,  the  bill  will  coutrol: 
and  the  court's  qnalifioation  or  explanation  of 
the  bill  will  control  the  recitals  therein  con- 
tained. Uaines  v.  Salmon,  16  Tex.  311;  Smith 
▼.  State.  4  Tex.  App.  626:  Harris  t.  State,  1 
Tex.  App.  74;  Briscoe  v.  SUte,  11  S.  W.  Rep. 
113,  27  Tex.  App.  li»,  followe<l. 

3.  A  threat,  to  lie  admissible  aealnst  de- 
fendant in  a  marder  trial,  need  not  name  the 
person  threatened,  where  the  other  facts  ad- 
duced give  individuation  to  it. 

4.  Two  of  the  members  of  the  Rrand  jury  of 
a  previous  term,  which  failed  to  indict  defend- 
ant, contradicted  a  witness  for  the  state  in  ref- 
erence to  her  testimony  before  such  grand  jury. 
The  district  attorney,  in  reply  to  an  argument 
for  defendant  based  on  the  failure  of  the  first 
Krand  jury  to  indict,  remarked  that  he  was  in 
the  grand  jury  room  at  the  time,  and  that  two 
jurors  were  mistaken  abont  what  the  witness 
said.  Held  that,  even  if  the  remarks  were  im- 
proper, they  were  harmless;  the  alleKed  contra- 
diction of  the  state's  witness  being  on  nn  imma- 
terial point,  and  not  affecting  her  testimony  as 
to  the  fact  that  the  shooting  was  intentional. 

6.  Where  there  was  testimony  authorizing 
a  submission  to  the  Jury  of  the  issue  of  murder 
Id  the  second  degree,  a  conviction  thereon  will 
not  be  set  aside  on  the  groand  that  the  testi- 
mony would  have  justified  a  conviction  in  the 
first  degree.  FuUer  v.  State.  17  S.  W.  Bep. 
1108,  30  Tex.  App.  559,  followed. 

6.  Defendant  testified  that  before  the  killing 
be  went  to  deceased's  house,  and  received  bis 

{(Istoi  from  deceased,  and,  while  examining  it, 
t  went  off,  killing  deceased.     Defendant  Imme- 
'diately  fled,  continuing  bis  flight  beyond  the 
v.208.w.no.21— 36 


Conner  in  which  he  resided,  without  stopping  to 
see  if  he  had  killed  deceased.  Two  witnesses 
■wore  positively  that  the  killing  was  Intentional 
and  deliberate.  Bdd,  that  the  jxaj  properly 
oisregarded  the  theory  of  accidental  homicide. 

Appeal  from  district  court,  Fayette 
county;  H.  Tricbmuellbr,  Judge. 

Henry  Hardy  was  convicted  ol  murder 
in  the  second  degree,  and  appeals.  Af- 
firmed. 

N.  M.  WiUtama  and  W.  S.  Holatan,  for 
appellant.  R.  L.  Henry,  Asst.  Atty.  Gen., 
for  the  ijtate. 

Davidson,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  bis 
punishment  aaaeased  at  a  terra  of  seven 
years  in  the  state  penitentiary.  By  the 
witness  Jackson  the  state  proved  that  de- 
fendant, one  week  before  the  homicide, 
using  a  very  opprobrious  epithet  in  refer- 
ence to  an  unnamed  person,  said,  "He 
has  got  my  pistol,  and  If  be  don't  give  It 
up  to  me  1  propose  to  kill  him. "  This 
was  objected  to,  becaune  it  was  not  shown 
that  defendant  referred  to  deceased,  oi 
that  deceased  was  in  possession  of  the 
pistol.  The  court  atatea.  In  the  bill  of  ex- 
ceptions, be  admitted  the  evidence  upon 
the  assurance  of  the  district  nttorney  that 
he  would  connect  the  testimony  with  the 
deceased,  and  that  this  was  subsequently 
done.  It  is  insisted  by  appellant  that  the 
above  statement  of  the  conrt  Is  not  sns- 
talned  by  tbe  statement  of  facts.  The  rule 
in  such  cases  is  that  when  a  bill  of  excct>- 
tions  contradicts  tbe  statement  of  facts 
in  any  specified  particular,  the  bill  will  be 
held  to  control,  and  to  correctly  state 
tbe  disputed  matter.  Oalnea  v.  Salmon, 
16  Tex.  311;  Smith  v.  State,  4  Tex.  App. 
628;  Harris  v.  State,  1  Tex.  App.  74;  Bris- 
f.w  V.  State,  27  Tex.  App.  198,11  S.  W.Rep. 
113.  It  is  equally  trne  that  the  conrt'a 
qualiflcatiun  or  explanation  of  the  bill 
of  exceptions  will  control  the  recitals  In 
the  bill  In  so  far  as  such  explanation 
modiflea  snch  recitals.  The  court's  quali- 
fication shows  the  testimony  to  have  been 
clearly  admissible;  not  only  so,  but  the 
evidence  Itself  discloses  that  the  defendant 
had  been  to  the  residence  of  the  deceased 
once  or  twice  prior  to  the  killing  in  order 
to  secure  the  return  of  his  pistol,  and  had 
failed  to  get  It,  The  threat  need  not 
name  the  party  threatened,  where  the  oth- 
er facts  adduced  give  Inrtlvlduation  to  it, 
as  WM<t  done  in  this  case.  Whart.  Crim. 
Ev.  (nth  Ed.)  §  7.56.  Exceptions  were  re- 
served to  the  following  remarks  of  the 
district  attorney:  "Oentlemen  of  the 
Jury:  I  was  In  the  grand  Jury  room  when 
the  witness  Atuerlca  HuH  testifled  before 
the  grnnd  jury  last  fall,  and  I  tell  you 
Mr.  Ledbetter  and  Mr.  Hall  are  mistaken 
about  her  testimony.  She  testified  the 
same  then  as  now."  The  court  quallfles 
the  bin  of  exceptions  by  stating  that  the 
district  attorney  made  the  reuiarks  com- 
plained of  In  reply  to  an  argument  by 
counael  for  the  defense  based  upon  tbe 
failure  of  the  first  grand  jury  to  Indict, 
and  to  explain  their  failure  by  stating,  In 
addition,  that  said  first  grand  jury  could 
not  procure  the  attendunce  of  certain 
witnesses  who  appeared  and  testified  be- 
fore the  HutMequeut  grand  Jury. 


Digitized  by 


Google 


062 


SOUTHWESTERN  BEPOETEB,  Vol.  20. 


(Tex. 


The  evidence  dlBcloaes  the  tact  to  be 
that  the  flret  grand  Jury,  haring  (ailed  to 
secure  the  evidence  ot  the  wltneBBes  ex- 
cept America  Hnff,  failed  to  indict  the  de- 
fendant. On  cruBs-ezaminatlon,  defend- 
ant's counsel  aslced  the  witness  Huff  if  she 
did  not  state  to  the  first  grand  Jury  that 
defendant  was  sitting  in  his  saddle  with 
his  rixbt  foot  thrown  across  his  horse's 
neclt  at  the  time  he  shot  and  Icilled  de- 
ceased. She  replied  that  she  testifled  then, 
as  on  this  trial,  that  he  was  sitting  in  his 
saddle  with  his  feet  in  the  stirrups.  Led- 
better  and  Hall,  two  menibers  of  the 
former  grand  jury,  being  introduced  for 
that  purpose,  contradicted  this  witnesp 
as  to  her  statement  before  that  body  as  to 
the  position  of  the  defendant's  right  foot 
and  leg  at  the  time  he  shot  and  killed  the 
deceased.  The  only  point  of  difference 
between  these  witnesses  as  to  Mrs. 
Huff's  testimony  before  the  grand  Jury 
was  in  reference  to  the  position  in  which 
she  placed  delenclant's  leg  and  foot  at  the 
time  of  the  shooting.  The  impropriety  of 
the  remarica  of  the  district  attorney  being 
conceded,  still  we  are  unable  to  see  huw 
the  same  could  have  been  of  such  a  preju- 
dicial character  as  to  have  affected  the 
case  oo  trial,  or  require  a  reversal  of  the 
Judgment.  Neither  of  the  impeaching 
witnesses  attaclced  Huff's  testimony  as  to 
the  fact  that  the  shooting  by  defendant 
wasintentiunal.  Theremarkscomplalned 
of  must  not  only  be  Improper,  but  must 
also  be  of  a  material  character,  and  sncb 
as,  under  the  circumstances  attending 
the  partlcniar  case,  were  calculated  to  in- 
juriously affect  the  defendant's  rights  be- 
fore the  Jury.    Wlllson,  Crim.  St.  §  2821. 

It  is  also  contended  that  the  court  erred 
in  submitting  to  the  Jury  the  issue  of  mur- 
der In  the  second  degree,  because  the  evi- 
dence for  the  state  discloses  the  homicide 
to  be  murder  in  the  first  degree.  While 
the  evidence  would  have  Justified  a  verdict 
of  murder  tor  the  higher  degree,  yet  there 
was  testimony  authorising,  if  not  de- 
manding, the  charge  complained  of.  We 
cannot  agree  to  defendant's  proposition 
that  the  conviction  sbonld  be  set  aside  be- 
cause the  charge  and  verdict  are  more  fa- 
vorable to  hira  than  the  testimony  would 
justify.  Fuller  v.  State,  30  Tex.  App.  559, 
17  S.  W.  Kep.  1108. 

The  jury  did  not  err  in  discarding  de- 
fendant's theory  of  accidental  homicide. 
The  facts  do  not  sustain  it.  Even  his  indl- 
vidual  testimony  does  not  sustain,  but 
rather  repels,  such  a  conclusion.  Touch- 
ing this  phase  of  the  case,  the  defendant, 
in  substance,  states  that  he  went  to  tlie 
bouse  of  deceased,  called  for  and  received 
his  pistol  from  deceased,  and  when  it  was 
handed  to  him,  and  while  looking  at  and 
revolving  the  cylinder,  for  the  purpose 
of  ascertaining  if  the  cartridges  were  of 
proper  sice,  it  went  off  and  killed  deceased. 
He  immediately  fled,  went  three  miles  into 
the  country,  returned  the  horse  he  was 
riding,  which  he  had  borrowed  to  ride  to 
the  house  of  the  deceased,  and  continued 
his  flight  to  Wharton  county,  and  thence 
to  Harris  county.  He  also  stated  that 
be  did  not  know  whether  or  not  he  had 
killed  deceased  at  the  time  he  fled.  For 
the  state  two  witnesses  swear  positively 


to  an  intentional  and  deliberate  killing 
by  defendant,  and  to  bis  Immediate  and 
rapid  flight.  He  did  not  stop  to  see  if  be 
had  killed  deceased,  nor  did  he  Indicate  by 
act  or  word  that  the  act  was  otberwise 
than  deliberate.  The  testimony  fully  sos- 
tains  the  conviction.  Finding  no  reversi- 
ble error  in  the  record,  the  judgment  la 
afilrmed.  Judges  all  present  and  conctir- 
ring. 


DisMUKE  V.  State. 


(.Couft  oS  Criminal  A: 


qf  TexM.    Nov.  23, 


TbBFT — ^FllADDni.BNT  InTSITT — TBE8PA8S. 

A  horse  jnmped  into  defendant's  fleld. 
and  was  kept  there,  defendant  believing  it  was 
one  which  he  had  lost.  Hdd,  that  there  was 
no  theft,  since  there  was  no  frandulent  intent 
at  the  time  of  taking. 

Appeal  from  district  court,  Hood  coun- 
ty ;  C.  K.  Bull,  Judge. 

Jeff  DIsmuke  Is  convicted  of  theft,  and 
appeals.    Reversed. 

W.  Polodexter,  for  appellant.  H.  U. 
Harrison,  Asst.  Atty.  Qen.,  for  tbe  State. 

SiMKiNS,  J.    This  case,  so  far  as  ahown 
by  tbe  record,  seems   to  be  one  beiunging 
to  a  civil,  rather  than   a  criminal,   ttib- 
nnal.    The  real  issue  in  the  case  seems  to 
have  been  the  identity  of  the  horse.    Was 
it  the  horse  sold   by  defendant,  or  tbe  one 
lost  by   tbe  defendant,  nearly  two  years 
before  the  claim  was  made?    Many  wit- 
nesses testified  on  either  side,  and  defend- 
ant lost  not  only  tbe  horse,  but  bis  own 
liberty.    In  every  case  of  theft  the  frand- 
ulent intent  with  which  the  property  was 
taken  is  the  very  gist  of  the  matter.    Wlth- 
ontsuch  intent, there  can  be  no  theft;  and 
such  fraudulent  Intent  must  have  existed 
in   the  mind   of  the  accused   at   tbe  very 
time  he  took  the  property.    This  is  to  say. 
If,  at  tbe  very  time  be  came  into  posses- 
sion of  the  property,  such  fraudulent  in- 
tent did  not  exist,  no  Intent  subsequently 
formed    would    make   it   theft.    Willaon, 
Crim.  St.  S  1295.    There  is  no  evidence  in 
the  record  how  long  the  horse  was  in  de- 
fendant's possession   before  he  determined 
to  claim  it,  nor  at  what  time  he  knew  it 
was  the  horse  he  had  sold,  if  in  fact  It  was. 
This  horse  came  into  bis  possesHion  with- 
out any  act  on  his  part.    It  had  jumped 
into  bis  fleld,  and  been  driven  up  with  his 
horses  by  defendant's  father.    'Then  thtsre 
are  circumstances  which  may  have  led  him 
to  claim  Ic  in  good   faith.     He  bad   nsver 
seen  the  horse  since   the  sale.     It  bore  Ills 
brand.     Re  had  sold  a  ridgeling,  and   this 
was  a  gelding.     If  It  was  tbe  horac  he  had 
sold,  it  had  greatly  changed  in  appear- 
ance.   He  did  not  ride  it  before  Archer 
came  to  claim  it,  to  know  whether  it  sin- 
gle footed  or  paced.    It  was  not  concealed 
in  any  way,  nor  was  there  any  attempt 
at  a  disposition.    It  remained  in  the  lot 
where  it  was  placed  by  defendant's  father, 
in  plain  view  of  tbe  public,  and  was  seen 
and   recognized  by  tbe  witness  Archer  as 
he    rode  to  the  house.    He  claimed  the 
horse,  which  had  been  two  days  in  defend- 
ant's possession,  and  defendant  refused  to 
surrender  the  horse  without  a  trial  of  the 
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rigbt  of  property.  Archer  retased  to  go 
to  court,  but  requeetAd  an  Rtfldavlt  of 
ownerablp,  which  waa  duly  made,  and  de- 
livered or  Bent  to  hlra  (Archer)  after  he 
had  Kune  home.  We  do  not  think  there 
is  safDclent  evidence  to  prove  that  at  the 
time  the  horse  was  taken  poswaston  of  by 
defendant  It  was  with  a  fraudulent  intent, 
or  that  defendant  knew  it  was  the  horse 
be  bad  sold,  or  that  defendant  did  not  at 
first  believe  it  was  the  horse  he  had  lost, 
whatever  be  may  have  subsequently  be- 
lieved about  the  matter.  Boyd  v.  State, 
18  Tex.  A  pp.  344;  Donaboe  v.  State,  23  Tex. 
A  pp.  458,  6  S.  W.  Hep.  245;  Harris  v.  State, 
17  Tex.  App.  177.  We  think  the  jury  should 
have  been  clearly  instructed  as  to  the  dis- 
tlnctiuu  between  trespass  nuil  theft.  The 
cause  Is  reversed  and  remanded.  Judifee 
all  present  and  concurring. 


MooRB  V.  State. 
(Court  0/  Criminal  AppetUt  of  Texat.    Nov.  5, 

im.) 

Assault  with  Iktbht  to  Kill  —  EvioEirca — Has 
GssT^— Instbuctiojjs — Bbuf-Dbfbssb. 

1.  On  a  trial  for  assault  with  intent  to  mar- 
der,  BTidence  that  the  defendant  insulted  the 
wife  and  daughter  of  the  prosecuting  witness 
prior  to  the  assault  is  admissible,  as  tending 
to  show  his  state  of  mind  and  bis  animosity 
towards  the  prosecuting  witness. 

2.  Byirlence  of  the  wife  as  to  what  her  hus- 
band told  ber  about  the  assault  immediately  aft- 
er his  return  home  from  the  place  thereof,  a 
distance  of  a  mile  and  a  quarter^  and  while  suf- 
fering from  the  wounds  there  inflicted,  is  ad- 
missiole  as  part  of  the  res  gestae. 

3.  Defendant's  request  for  a  special  charge 
as  to  the  ilgbt  of  self-defense  where  there  is 
an  appearance  of  danger,  when  defendant's  tes- 
timony is  to  the  effect  that  the  alleged  assault 
was  made  in  rei>elling  an  attempt  of  the  proae- 
cntor  to  kill  him  was  properly  denied. 

4.  Where,  from  the  evidence,  defendant  Is 
either  guilty  of  an  assault  with  intent  to  com- 
mit murder,  or  of  nothing,  there  is  no  necessity 
for  a  charge  defining  aggravated  assault. 

Appeal  troin  district  court,  Wilbarger 
county:  6.  A.  Brown,  Judge. 

T.  B.  Moore  was  convicted  of  an  assault 
with  intent  to  commit  murder,  and  ap- 
peals.   Affirmed. 

Stephens  &  Huff,  tor  appellant.  R.  L. 
Beury,  Asst.  Atty.  Gen.,  lor  tbe  State. 

SiMKiNS,  J.  Defendant  waa  convicted 
of  an  assault  with  intent  to  murder,  and 
sentenced  to  three  years  in  tlie  penitentia- 
ry, from  which  Judgment  he  appeals. 

1.  Tbe  first  error  complained  of  was  that 
thp  court  permitted  the  assaulted  party, 
bis  wife  and  daughter,  to  testify  to  inde- 
cent language  and  conduct  on  tbe  part  of 
defendant  prior  to  the  assault.  We  cer- 
tainly can  see  noerror  in  admitting  this 
testimony.  It  wuncertalnly  admissible  to 
show  the  state  of  mind  of  the  accused  be- 
fore be  made  the  assanlt.  Wrigbt  v.  State, 
41  Tex.  217.  There  can  be  no  stronger 
evidence  of  animosity  than  that  which  is 
manifested  in  gratuitous  Insnits  to  the 
female  relatives  of  an  enemy. 

2.  Tbe  defendant  complains  that  tbe 
court  erred  in  permitting  Mrs.  Scott,  wife 
of  tbe  prosecutor,  to  detail  the  facts  of  the 
shooting  as  told  by  ber  busbaud  on  bis 


return  borne,  as  being  hearsay,  and  not  a 
part  of  the  res  gestae.  We  do  not  think 
the  error  was  well  taken.  The  cross-ex- 
amination of  Scott  and  tbe  evidence  of  de- 
fendant and  his  witnesses  tended  to  im- 
peach Scott,  and  show  that  his  account  of 
tbe  difficulty  was  concocted,  and  her 
statement  was  clearly  admissible  to  cor- 
roborate tbe  statement  of  her  husband, 
and  show  be  made  the  same  statement 
in  a  short  time  after  the  difficulty,  to  tbe 
first  person  he  met.  Again,  tbe  evidence 
shons  thai  the  prosecutor,  from  tbe  time 
he  separhted  from  the  defendant,  went 
rapidly  home,  the  distance  being  a  mile 
and  a  quarter,  and  be  was  wounded, , 
bleeding,  and  suffering,  and  related  the 
trausantion  to  the  first  person  lie  met,  who 
was  his  wife.  We  think  the  statements 
were  spontaneous.  In  Stagner's  Case,  9 
Tex.  App.  406,  this  court  held  that  states 
ments  made  20  minutes  after  the  transac- 
tion were  res  gestae.  In  Castillo's  (.'ase,  19 
S.  W.  Rep.  802.  this  court  held  that  state- 
ments made  hair  an  hour  after  tbe  trans- 
action by  the  Injured  party  were  res ^«f*. 
We  think  the  evidence  admissible  on  either 
ground. 

8.  Tlie  defendant  farther  complains  that 
the  court  erred  in  refusing  the  special 
charges  asked  for  by  himself  on  the  law 
of  self-defense  as  to  appearaores  of  dan- 
ger. We  certainly  can  see  no  evidence  call- 
ing for  a  charge  on  the  appearance  of  dan- 
ger. If  defendant's  statement  is  true,  to 
tbe  effect  that,  as  he  was  riding  on  the 
top  of  tbe  hill,  the  prosecutor,  Scott,  sud- 
denly rose  out  of  a  gully,  and  began 
Bbooting  at  him,  the  defendant  had  such 
real  danger  threatening  his  life  as  fully 
jUHtlfled  him  In  trying  to  kill  Scott.  This 
issue  was  fairly  submitted  to  tbe  Jury  by 
the  charge  of  the  court. 

4.  The  defendant  complains  of  tbe  fail- 
ure of  tbe  court  to  charge  on  aggravated 
assault.  We  find  nothing  in  tbe  record 
demanding  such  a  charge.  Thei-e  are  two 
tbeorlea,— the  state's  and  defendant's. 
Under  tbe  theory  of  the  state,  supported 
by  its  testimony,  there  was  intense  ill  feel- 
ing between  defendant  and  Scott.  On 
May  6,  1892,  Scott  went  on  foot  to  look 
for  his  horses.  He  was  armed  with  a  small 
Blx-sbooter.  When  he  was  about  a  mile 
and  a  quarter  from  home,  on  the  prairie, 
be  saw  the  defendant,  about  800  yards 
away,  coming  down  the  road  on  a  run. 
When  be  got  within  150  yards  of  Scott, 
he  left  the  road,  galloped  to  within  25 
yards  of  Scott,  Jumped  from  his  horse, 
presented  his  gun, and  toldSrottto  throw 
up  his  hands.  Scott  did  not  comply,  and 
be  shot  bim  In  tbe  face,  and  again  in  tbe 
band  and  back,  and  then  fired  a  pistol  at 
bim:  and,  while  Scott  lay  on  the  ground, 
ran  up  and  broke  bis  gun  over  his  bead. 
Defendant's  statement  waa,  be  was  riding 
out,  searching  for  horses,  and  had  ridden 
to  a  hill  to  get  a  view  of  the  country, 
when  suddenly  Scott  rose  out  of  a  ruvlne, 
and,  presenting  a  pistol,  began  firing  on 
him;  that  be  fired  one  shot  at  defendant, 
struck  him  with  bis  gun,  and  rode  oft. 
Tbe  testimony  of  each  side  tended  to  sup- 
port the  respective  statements.  Tbe  case 
was  either  one  of  assault  with  intent  to 
murder,  or  nothing,  and  did  not  require 
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«r  demand  a  deflnition  olmonBlaughteror 
aggravated  aiiaaiilt.  MaxwelJ'HCaBe,  (Tex. 
App.)19S.  W.  Rep.  914. 

We  tbiuk  the  evidence  eafiSclent  to  mds- 
tain  the  verrlict.  We  find  no  reverelble 
error  in  the  judgment,  and  it  is  affirmed. 
Judges  ali  present  and  concurring. 


Sutton  t.  State. 
(Court  of  Criminal  Avj^uOh  of  Temu.    Nov.  as, 

CniMiNAL  Law — Instructions— Jobt  Challenob. 

1.  Where  defendant's    bill    of    exceptiona 
■  states  that  certain  jurors  were  impaneled  over 

Us  objection,  without  stating  the  ground  of  ob- 
jection, the  error  cannot  i)e  reviewed. 

2.  On  appeal  from  a  conviction  of  assault 
with  intent  to  murder,  where  the  testimony  only 
raises  the  issue  of  actual  danger,  an  instruction 
that  submits  both  phases  of  danger,  actual  and 
apparent,  is  more  favorable  to  the  accused  than 
warranted  by  the  testimony,  and  is  not  gronnd 
for  reversal. 

3.  That  a  jnror  in  a  criminal  case  was  dis- 

3uaUfied  because  he  had  not  resided  in  the  state 
2  months,  and  defendant  was  not  aware  of 
such  disqualification  until  after  the  trial,  is  not 
(round  for  a  new  trial. . 

Appeal  from  district  court.  Ft.  Bend 
county;  William  H.  Hokkhart,  Judge. 

Frank  Sutton  was  convicted  of  an  as- 
sault with  intent  to  murder,  from  which 
Judgment tbedefendantappeals.  AtSrmed. 

T,  E.  Mitchell,  for  appellant.  K.L.  Hen- 
ry, Asst.  Atty.  Qen..  for  the  State. 

Dayidson,  J.  Appellant  was  convicted 
of  an  assault  with  intent  to  murder,  and 
his  punishment  assessed  at  confinement  in 
the  penitentiary  for  two  years.  Shortly 
prior  to  calling  the  cause  for  trial,  the 
grand  Jurors  came  before  the  court,  and 
made  a  final  report  for  the  term,  in  which 
they  sharply  criticised,  and  in  a  caustic 
manner  indulged  In  some  observations  In 
relation  to,  criminal  trials  In  Ft.  Bend 
county,  and  that  Juries  had  been  very  re- 
miss in  the  discharge  ot  duty  in  enforcing 
the  law  in  criminal  prosecutions.  After 
the  readinir  of  said  report  was  flnlshed, 
this  cause  was  called  for  trial,  and  the 
jury  ordered  to  take  their  appropriate 
places.  Four  of  said  Jurors  were  present, 
and  heard  the  readingot  said  report.  The 
bill  of  exceptions  recites  that  defendant 
objected  to  said  four  jurors,  because  they 
bad  heard  said  reading  of  said  report,  and 
because  they  w^re  probably  in flnenced  and 
prejudiced  thereby  against  defendant.  It 
Is  not  stated  that  they  were  questioned  In 
reference  to  this  matter.  The  objections 
stated  were  overruled  by  the  court,  and 
the  defendant  promptly  challenged  allfonr 
of  them.  During  the  further  progress  ot 
impaneling  the  jury,  he  exhausted  his  per- 
emptory challenges.  After  the  defendant 
had  so  exhausted  his  peremptory  chal- 
lenges four  jurors  "  were  impaneled  over 
Ills  objection,  the  sole  reason  urged  being 
that  he  had  exhausted  all  his  peremptory 
challenges."  The  bill  states  no  ground  of 
ohjection  to  any  of  said  Jurors.  It  Is  not 
sutflclent  to  simply  state  in  a  bill  of  excep- 
tions that  the  jurors  were  objectionable. 
It  must  go  further,  and  state  some 
"cause"  as  the  ground  for  challenge  which 


would  likely  affect  Ms  competPDcy  or  Itis 
Impartiality  In  the  trial  of  the  case. 
"Without  some  such  showing.  It  Is  IdIn 
simply  to  say  that  a  Juror  is  olijectiona- 
ble."  Hudson  v.  State,  28  Tex.  App.  823, 
13  S.  W.  Rep.  388:  Naiiey  v.  State.  28  Tex. 
App.  887,  13  S.  W.  Rep,  670:  Rippey  v. 
State,  20  Tex.  App.  37, 14  S.  W.  Rep.  448; 
Black  well  v.  State.  29  Tex.  App.  1!3, 15  8. 
W.  Rep.  597. 

2.  The  charge  on  self-defense  Is  aufflcleot, 
and  more  favorable  to  defendant  than  de- 
manded by  the  testimon.r,  in  that  it  sub- 
mits both  phases  of  danger,  actual  and 
apparent,  while  the  testimony  only  raises 
the  Issue  of  actual  danger.  If  defendant 
was  endangered  during  the  difflculty,  it 
arose  from  the  fact  that  he  was  fired  upon 
by  the  alleged  assaulted  party  three  times 
with  a  pistol. 

8.  It  Is  made  to  apiiear,  in  the  motion 
for  a  new  trial,  that  one  of  the  Jurors 
who  tried  the  case  was  not  a  qualified 
Juror  by  reason  of  the  tact  that  he  had  not 
resided  in  tlie  state  12  months  prior  tu 
said  trial.  It  is  also  shown  that  defend- 
ant was  not  aware  of  such  disqualiflcation 
until  subsequent  to  the  trial.  This  ques- 
tion has  been  before  this  court  several 
times,  and  the  decisions  sustain  the  ruling 
of  the  trial  court  refusing  the  new  trial 
upon  this  ground.  Leeper  v.  State,  29 
Tex.  App.  63, 14  8.  W.  Rep.  8»8;  O'Mealy 
V.  State,  1  Tex.  App.  180.  Appellant  is  not 
borne  out  in  his  contention  that  the  renua 
was  not  proved.  Fennel  testifies  positive- 
ly to  ihlri  tact.  The  facts  support  the  con- 
viction. There  were  two  theories  present- 
ed,—assault  with  intent  to  murder  by  the 
state,  and  self-defense  by  the  defendant. 
Tbejury  very  properly,  under  the  tacts  be> 
tore  us,  decided  adversely  to  the  defendant. 
The  judgment  is  affirmed.  Judges  all 
present  and  concurring. 


Maso.n  v.  Statb. 

{Court  of  Criminal  Appeals  of  Texcu.   Nor.  M; 

189a.) 

FoBOBBT—BviDeMCB— Other  Crihbs— Pkincipai. 

AND   ACCOMI-LICB. 

1.  In  a  prosecution  for  uttering  a  forged 
draft  on  a  bank  in  a  specified  town,  where  there 
is  evidence  that  defendant  and  a  confederate 
were  engaged  in  a  scheme  to  swindle  banks  in 
various  towns  by  means  of  forged  checks,  the 
state  may  prove  their  attempt  to  pass  a  forged 
check  on  another  bank  in  a  different  town, 
shortly  after  passing  the  one  in  question,  as 
showing  guilty  knowledge. 

2.  Though  defendant's  confederate  in  each 
instance  passed  or  attempted  to  pass  the  forged 
checks,  the  jurjr  is  justified  in  finding  defendant 
guilty  as  principal,  and  not  as  an  accomplice, 
where  the  evideuce  shows  that  small  drafts 
were  purchased  by  them,  and  the  amounts 
raised  from  $20  and  $25  to  $2,000  and  $2,500: 
that  defendunt  was  constantly  near  hia  confed- 
erate while  the  latter  was  attempting  to  pass 
them;  that  both  arrived  in  and  left  together 
the  various  towns  in  which  they  were  operat- 
ing; and  that  nearly  ali  the  money  procured  on 
such  checks  was  found  in  defendant's  posses- 
sion when  both  were  arrested. 

3.  The  court  properly  cliarged  that  if  de- 
fendant, in  furtherance  of  a  common  design, 
forged  the  check  in  question,  and  delivered  it 
to  Lis  confederate  to  l)e  passed  Ivr  him,  thea 
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both  would  be  guilty  of  acting  together  In 
passing  the  check,  and  defendant  wonld  b«  ft 
prind^  In  the  commission  of  the  crime. 

Appeal  from  district  court,  De  Witt 
cuuDty ;  H.  Clay  Plb&bantb,  Judge. 

Henry  Maaon  was  coovlcted  o(  uttering 
ft  forged  draft,  and  appeals.    Afflrmed. 

fir  &  AJcNenl,  for  appellant.  R.  L. 
Beurj,  AsBt.  Atty.  Gen.,  tor  the  StatA. 

SiUEiNB,  J.  Appellant  was  convicted  ol 
uttering  a  forged  draft  for  $2,000  on  the 
bank  ol  Otto  Bucliel  &  Co.,  of  Ctiero,  pur- 
portintr  tr  be  drawn  by  W.  L.  Mootly  & 
&.»..  of  GalveHton,  and  was  sentenced  to 
three  yeero  in  tlie  penitentiary, frqra  which 
Jadgment  he  appeals.  There  are  three 
questions  of  error  that  will  be  considered. 

1.  Appellant  complains  that  the  court 
erred  in  alio  wing  evidence  to  he  introduced 
of  what  transpired  at  Gonzales  the  day 
after  the  uttering  of  the  forged  draft  In 
Coero,  for  which  appellant  waa  being 
tried.  The  evidence  shows  clearly  that 
d^endant  and  one  Harris  were  engaged 
in  the  cnmmnn  purpose  of  raiding  the 
banlcB  by  forged  drafts  In  Cuero  and  Gon- 
lales,  and  in  all  probability  other  towns 
in  Boothweat  Texas.  They  bad  succeeded 
In  passing  a  forged  check  for  $2,000  on  one 
bank  in  Cuero,  hut  failed  In  an  attempt  to 
pass  one  for  the  same  amount  on  the  other 
hank  In  that  Town.  They  then  took  the 
train  for  Goniales,  and  there  attempting 
to  pass  a  forged  check  for  $2,500,  failed, 
and  were  arrested.  The  defendant,  Masno, 
being  placed  on  trial,  ob]ected  to  proof  of 
the  acta  of  his  confederate  and  himself  in 
Gonxales  to  establish  his  corapliclty  in 
uttering  the  forged  check  on  Otto  Buchel's 
bank,  In  Cuero,  upon  the  ground  that  the 
transaction  was  closed  when  they  left  the 
town  of  Cuero.  and  the  attempt  to  utter 
a  forged  check  In  Gonzales  was  a  new  and 
independent  crime,  done  sabseauent  to  the 
Cuero  uttering,  and  not  admissible  to  show 
pulltj  knowledge  and  complicity.  It  Is  a 
well-settled  rule  that  where  there  are  dis- 
connected, independent  felonies,  you  can- 
not give  evidence  of  one  to  prove  defend- 
ant's guilt  In  another,  even  though  they  be 
of  the  same  character  of  offenses.  Nixon's 
Cane,  20  S.  W.  Rep.  364,  (decided  at  present 
term.)  Indeed,  It  would  he  a  violation  of 
a  fundamental  principle  of  our  law.  But 
there  Im  an  exception,  as  well  established 
as  the  rule  ItHelf,  that  where  the  criminal 
acts  are  connected  as  part  of  a  systematic 
plan,  evidence  of  any  of  them  is  legitimate 
to  show  guilty  knowledge,  and  the  time 
when  the  collateral  inculpatory  acts  oc- 
curred Is  Immaterial,  provided  they  are 
close  enough  to  indicate  they  are  part  of 
a  system.  Whart.  Crini.  Ev.  38.  InRexv. 
Whllej,  2  Leack,  983,  Lord  Ellbnborough 
cited  a  case  where  a  man  committed  three 
burglaries  in  one  night,  taking  a  shirt  at 
one  place,  and  leaving  It  at  another.  It 
was  held  they  were  all  connected,  and  all 
aduilaielble  evidence  on  the  trial  of  one. 
So  when  four  station  bonses  were  broken 
open  one  night,  along  the  railroad,  the 
cou.'t  held  that  the  offenses  were  all  bo 
ronnected  that  evidence  was  admissible  of 
what  wa3  done  at  each,  on  the  trial  of 
one.  8  KusB.  Crimes,  283.  Mr.  Itussell 
ftlao  dtcH  the  caae  of  Rex  y.  Smith,  4  Car. 


ft  P.  411,  where  the  court  held  that  an  ut- 
tering five  weeks  after  the  first  was  ad- 
missible It  the  latter  uttering  was  in  8om» 
way  connected  with  the  first.  2  Buss. 
Crimes,  837.  This  principle  is  well  recog- 
nized by  this  court,  (Hennessy  v.  State,  23 
Tex.  App.  S54,  5  S.  W.Kep.  215;)  and  when 
the  system  Is  shown  It  is  admlxslble  to 
prove  any  acts  before  or  after  the  one 
charged.  Theevidenceclenrly  shows  a  con- 
nection between  the  uttering  In  Cuero  and 
the  acts  of  the  parties  on  the  attempted 
uttering  in  Gonzales,  with  the  attendant 
circumstances  of  the  arrest  and  recovery 
of  the  money;  and  that  defendant  and 
Harris  were  engaged  in  a  scheme  to 
awindle  the  banks  by  means  of  forged 
drafts;  and  thecourt  did  noterrln  admit- 
ting the  testimony. 

2.  Defendant  further  complains  that,  if 
guilty  at  all,  he  Is  but  an  accomplice,  and 
not  a  principal,  and  the  court  erred  In  not 
properly  charging  ou  principal  and  ac- 
complice. Wn  think  the  churg;e  ia  suffi- 
cient, and  the  question  was  fairly  submit- 
ted to  the  Jury,  whether  defendant  was  a 
principal  or  accomplice,  and  follows  the 
law  laid  down  In  Watson's  Case,  21  Tex. 
App.  598,  1  S.  W.  Rpp.  451,  and  17  S.  W. 
Rep.  5.50,  and  Smith's  Case,  21  Tex.  App. 
lOS.  17  S.  W.  Rep.  552,  and  Collins'  Case,  24 
Tex.  App.  162,  5  S.  W.  Rep.  848.  It  Is  true 
the  codefendaut,  Harris,  In  each  instance 
passea,  or  attempted  to  paas,  the  forged 
checks  alone,  but  the  evidence  clearljr 
shows  they  were  carrying  on  their  opera- 
tions together.  The  plan  was  the  same> 
Small  inland  drafts  were  purchased  la 
Houston  on  interior  banks,  and  the  checks 
raised  from  $20  to  $2,0'J0,  and  from  $23  to- 
$2,500.  A  few  days  after  the  purchase  of 
these  checks  defendant  and  his  confederate, 
Harris,  arrived  on  the  Houston  train  at  3- 
o'clock  in  Cuero.  They  put  up  at  thesame 
hotel.  One  ruRlstured  for  both.  They  oc- 
cupied the  same  room,  and  their  only  bag- 
gage wan  a  small  valise,  and  one  paid  for 
both.  They  were  together  in  the  evening, 
and  were  shaved  together,  and  slept  to- 
gether, and  next  morning  were  seen  to- 
gether on  the  streets.  At  11  o'clocK  Harris 
went  to  Otto  Buchel's  bank,  and  after 
some  trouble  sucneeded  In  getting  the 
check  cashed.  Shortly  after,  Harris  met 
defendant  on  anutherstreetnear  a  cistern, 
and  delivered  him  a  package,  and  received' 
some  papers  that  looked  likechecks.  Har- 
ris then  went  to  the  other  bank,  but  failed- 
to  pass  a  forged  check  there,  owing  to  the 
caution  of  the  president.  While  Harris- 
was  attempting  to  pass  the  check  in  the- 
Natloual  Bank,  defendant  was  standing 
over  a  block  away  intently  watching  for 
him.  They  left  the  towu  together,  and 
reached  Goniales.  In  Goosales  the  same- 
tactics  were  followed,  and  when  Harris 
failed  to  pass  the  check  he  went  and  met 
defendant,  who  was  awaiting  him  near 
the  bank,  and  they  were  in  conversation 
when  Interrupted  by  the  banker,  and  they 
left  the  town,  and  hired  a  team,  and  went 
to  Harwood,  where  they  were  arrested  or 
telegram.  On  being  arrested  and  confined 
to  the  depot  by  the  conductor,  defendant 
opened  the  gripsack,  took  out  a  number 
of  papers,  and  thrust  them  into  the  stove, 
and  consumed  them.    The  only  baggage 
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was  the  little  gripsack.  Then  they  dis- 
posed of  everything  about  their  pereon, 
and  nothing  was  tound  on  either  of  them 
except  the  money. 

When  snbsequently  delivered  to  the  offi- 
cers and  searched  they  found  $2,770  on  de- 
fendant, and  only  fl30  on  Harris,  and  de- 
fendant had  the  grip.  The  cashier  of  Ot- 
to Bnchel  identified  the  money  generally 
by  the  way  it  was  put  np,  by  the  denom- 
inations of  the  bills,  and  by  two  bills 
which  were  observed  by  him  when  he  paid 
out  the  92,000,  which  he  said  were  unlike 
any  bills  he  had  met  with  before.  We 
thlnlc  the  evidence  unquestionably  pre- 
sents a  case  of  persons  acting  together  In 
the  commlHsion  of  an  offense.  This  court 
has  held  that  persons  acting  together  In 
the  commission  of  an  offense,  although  all 
may  not  be  actually  present  when  the 
offense  was  committed,  are  principals. 
Wlilson.Olm.St.  §  142;  Collins  v.  »tate,24 
Tex.  Anp.  141,  5  S.  W.  Rep.  848;  McFadden 
V.  State,  23  Tex.  App.  241,  14  S.  W.  Rep. 
128.  In  Watson's  Case  two  were  to  steal 
the  hogs,  and  defendant  was  to  get  every- 
thing ready  for  slaughtering  and  packing 
them.  He  was  held  to  be  a  principal  in 
the  theft.  21  Tex.  App. 606,1  8.  W.  Rep.  461. 
A^aln,  it  Is  well  settled  that  where  It  Is 
proved  that  the  persons  charged  by  their 
actpursne  the  same  object  or  purpose,  one 
performing  one  part  and  another  another 
part  of  the  same,  so  an  to  complete  It  with 
a  view  to  the  attainment  of  the  same  ob- 
ject, the  ]nry  will  be  jnstltied  in  the  conclu- 
sion that  they  were  engaged  In  a  con* 
spiracy  to  effect  that  object;  and,  under 
our  statute,  such  acting  together  would 
makeall  principal  offenders,  wliutber  bodi- 
ly present  or  not  at  the  place  ot  the  offense. 
And  they  ara  all  principal  offenders  when 
acting  and  together,  as  long  as  any  por- 
tion of  the  object  of  the  common  design 
remains  incornplete;  in  other  words,  until 
the  full  purpose  and  object  of  the  conspir- 
acy is  consummated  and  accomplished. 
Smith's  Case,  21  Tex.  App.  108, 17  S.  W. 
Rep.  5152;  Wllley  v.  State,  22  Tex.  App.  408, 
8  S.  W.  Rep.  570;  Miller  v.  State,  23  Tex. 
App.  88,  3  S.  W.  Rep.  673;  Collins  v.  State, 
24  Tex.  App.  141 ;»  McFadden  v.  State,  28 
Tes.  App.  241,  14  S.  W.  Rep.  128.  So  In 
other  states  one  waiting  on  the  outside, 
to  carry  away  the  goods  when  stolen  by 
his  confederate  on  the  inside,  o(  the  store, 
was  lield  to  lien  principal.  Norton's  Case, 
S  Cow. 137;  Statev.  WtHdom.8  Port.  (Aln.) 
511;  Statev.  Putman, IS  S.C.i75.  Tiiedoc- 
trine  may  thuB  be  Htated :  tliat  where  sev- 
eral persons  set  out  togetht-r  or  in  smuil 
parties  upon  one  common  design,  be  it 
murder  or  other  felony,  and  eacii  takes  a 
part  assigned  him,  some  to  commit  the 
act,  others  to  watch  or  aid  the  escape,  or 
to  help  carry  away  the  proceeds,  they  are 
all  principals.  Whether  the  jury  believed 
the  object  ot  defendant  In  being  constant- 
ly on  the  watch  while  the  forged  checks 
were  being  passed  was  to  receive  the  plun- 
der and  secure  It  in  case  his  confederate 
was  overtaken,  or  remained  near  by  to 
advise  in  case  difl3culties  were  raised  at 
the  banks  about  payment,  or  for  both  pur- 
poses, they  evidently  thought  he  was  a 
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principal,  and  there  is  ample  evidence  to 
sustain  the  finding. 

8.  We  think  there  was  evidence  to  Justify 
the  charge  of  the  court  that  If  the  Jury  be- 
lieved the  defendant,  Mason,  in  furtherance 
of  the  common  design,  forged  the  check 
and  delivered  It  to  Harris,  to  be  passed  by 
him  on  Buchel  &  Co.  with  Intent  to  de- 
fraud, then  defendant  and  the  said  Harria 
would  beguilty  of  acting  together  in  pass- 
ing the  check,  and  the  defendant.  Mason, 
would  be  a  principal  in  the  commission  of 
the  crime.  After  a  careful  examination  ot 
the  facts  In  this  case,  under  the  authori- 
ties, we  find  no  error,  and  It  is  affirmed. 
Judges  all  present  and  coacurring. 


Wavkelt  Timber  &  Iron  Co.  v.  St. 

Locns  CooPERAOB  Co. 

(Supreme  Court  of  Missouri,  Divteion  No.  8. 
Nov.  89,  1898.) 

CONTBKSION— AmBNDMEXT   OF  OjMPLAIST— EbROR 
— MlSTAKK  OP  AOKS'T  AS  A  DEFEASE. 

1.  Plaintiff  brought  action  for  the  conver- 
sion of  timber  cut  from  its  lands.  The  evi- 
dence showed  that  the  greater  part  of  the  tim- 
ber waa  taken  from  lands  not  described  in  the 
complaint. .  Held,  that  an  amendment  of  the  de- 
scription to  include  this  portion,  which  only  had 
the  effect  of  making  more  specific  the  general 
averment,  waa  improperly  denied. 

2.  Defendant  having  received  the  timbar 
from  its  agenta,  and  appropriated  the  same,  it  Is 
no  defense  that  the  agents  thought  they  were 
cutting  on  another  person's  land. 

Appeal  Irom  St.  Loala  circuit  court; 
Jamess  E.  Witukdw,  Judge. 

Action  by  the  Waverly  Timber  ft  Iron 
Company  against  the  St.  Louis  Cooperage 
Company  for  conversion.  Judgment  for 
defendant.      Plaintiff  appeals.    Reversed. 

Frank,  Dawsoa  *  Oarvin,  for  appellant. 
KebrJt  Tittman,  for  respondent. 

Oa.ntt,  P.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  caused  by  the 
conversion  of  certain  timber,  staves,  and 
headings  cut  and  made,  without  consent 
of  plaintiff,  from  certain  lands  owned  by 
it,  "lying  and  situate  In  civil  districts  one 
and  eleven,  in  Humphreys  county,  in  the 
state  of  Tennessee,  and  more  particularly 
from  that  portion  of  the  plaintiff's  said 
tract  of  land  located  north  of  Turkey 
creek,  south  of  White  Oak  creek,  west  of 
the  west  boundary  Hue  of  what  is  known 
as  the 'John  Brown  Tract,' and  east  of 
what  is  known  as  tlie  '  River  Road,'  which 
road,  at  this  place,  runs  parallel  with  and 
east  of  the  Tennessee  river,  In  said  county 
of  Humphreys  and  state  of  Tennessee." 
The  petition  Is  in  three  counts.  The  Orst 
allcf^es  a  conversion  between  October  15, 
iss.''),  and  January  1, 18S7,  to  the  amount 
of  fl.-'iOO;  spconri,  a  like  conversion  during 
the  year  1KK7,  to  plaintiff's  damage;  and, 
tblnl,  a  like  conversion  In  June  and  July, 
1888,  and  throughout  18^8,  until  September 
14,  1889,  when  this  action  was  com- 
menced, amounting  to  92,800  In  damaged. 
The  answer  was  a  general  denial.  The 
cause  was  tried  November  18,  1890.  On 
the  calling  of  the  cause  for  trial,  Novem- 
ber 18,  1890,  plaintiff  aHked  leave  of  court 
to  amend  Its  petition  by  inserting  after 
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tbe  words,  "eaat  of  Tennessee  river, " 
above,  the  followinK  words:  "And  trom 
the  land  lyinj;  soutb  of  tbe  Turkey  creek, 
and  what  Is  known  as  'Montgomery 
Orant.'  Jast  Doath  ol  land  of  W.  Duffel's 
beirs,"— in  order  to  conform  tbe  pleadings 
with  tbe  proof  In  tbe  depositions  on  file. 
The  motion  to  amend  was  OTerroled  by 
tbe  cuart  and  pscoptlons  taken  by  plaln- 
titt.  Plaintiff  offered  in  evidence  and  read 
two  deeds,  one  from  Joseph  Frank  and 
wife  and  Augnsta  Bicbards  and  wife  to 
tbe  Waverly  Timber  &  Iron  Company,  of 
date  February  2, 1888,  conveying  by  metes 
and  bounds  17.863)^  acres  in  Humphreys 
county,  Tenn.,  and  one  from  T.  U.  Haris 
and  wife  to  Frank  &  Richards,  both  duly 
recorded.  It  is  admitted  that  the  above 
deeds  cover  and  embrace  the  land  in  the 
petition.  Among  other  witneHses,  J.  A. 
Summers,  testified  in  a  deposition  filed 
October  18,  1890,  that  he  cut  102  white 
oak  trees  un  this  land  south  of  Turkey 
creek.  I^e  cut  this  timber  for  the  defend- 
ant, and  shipped  it  to  defendant  at  St. 
Louis.  Mrs.  Duffel  claimed  the  timber  and 
sold  it  to  him.  He  showed  McCuUom  the 
trees  he  cut.  McCullom  testified  these 
trees  were  cut  on  plaintiff's  land.  The 
evidence  tended  to  show  this  was  tbe  lar- 
ger part  o(  the  damage  done  plaintiff. 
Plaintiff  complains  that  tbe  court  refused 
to  permit  it  to  amend  Its  petition  as  re- 
quested. We  think  the  court  erred  in  not 
permitting  this  amendment.  Its  effect 
was  to  make  the  petition  more  specific. 
Tbe  deposition  was  on  file,  and  the  wit- 
ness bad  been  cross-examined  by  defend- 
ant. It  could  not  have  wrought  a  very 
great  surprise  to  defendant,  bnt,  if  it  had, 
that  was  a  matter  for  tbe  court  after  per- 
mitting tbe  amendment.  Gilmore  v.  Daw- 
son, 64  Mo.  811 :  Carr  v.  Moss,  87  Mo.  447. 
It  appears  that  plaintiff  asked  leave  to 
make  this  amendment  before  going  into 
the  evidence.  The  trial  court  Imposed  no 
terms,  but  peremptorily  refused  to  permit 
it  at  all.  To  refuse  this  amendment,  and 
then  nonsuit  the  plaintiff  because  the  evi- 
dence showed  the  timber  was  cut  from 
the  tract  south  of  the  creek,  dues  not  ac- 
cord with  the  liberal  spirit  of  onr  statute 
of  amendments.  Tbe  amendment  did  not 
rhauKe  the  cause  of  action.  The  suit  was 
for  the  convention  of  tbe  timber,  and  the 
purpose  of  the  amendment  was  simply  to 
make  spoclflc  the  general  averment  that 
the  timber  was  cut  from  certain  lands, 
by  referring  to  the  purtlcular  portion 
thereof.  The  petition  wns  snfflcient  as  It 
was,  without  the  amendment;  but  it 
should  have  been  allowed,  especially  as 
the  court  held  that  without  It  plaintiff 
could  not  recover  for  the  timber  cut  from 
that  part  of  the  land  described  in  the  pro- 
posed amendment. 

2.  With  thiR  averment  in  the  petition, 
there  was  sufllcleut  evidence  to  submit  the 
case  to  the  jury. 

3.  If  the  ]ury  shall  find  this  timber  was 
rut  from  plaintiff's  land,  and  was  received 
by  defendant  of  Its  agents,  and  appropri- 
ated. It  will  he  no  defense  that  defendant's 
agents  thought  they  were  cutting  on 
Mrs.  Duffel's  land.  The  element  of  inten- 
tional wrongdoing  Is  not  necessary  to  tbe 
maintenance  of  this  action. 


4.  Osman's  agency  could  not  be  shown 
by  bis  own  declarations.  Much  of  tbe 
testimony  is  open  to  this  objection. 
Mltcbnm  v.  Dunlap,  98  Mo.  418, 11  S.  W. 
■Rep.  989;  Anderson  v.  Volmer,  88  Mo.  406. 
And,  for  tbe  same  reason,  the  check  on  de- 
fendant by  Osman,  in  the  absence  of  evl-. 
dence  that  it  had  been  accepted  by  defend- 
ant, was  properly  rejected.  This  was  on- 
ly another  way  of  showing  his  agency  by 
his  own  admissions. 

6.  We  do  not  feel  called  npon  to  search 
for  the  few  grains  of  competent  evidence 
in  the  vast  amount  of  hearsay  in  tbe  ex- 
cluded deposition  of  Mr.  Joseph  Frank. 
It  win  be  mnch  easier  for  counsel  to  retake 
his  deposition  or  call  him  as  a  witness, 
and  it  ought  not  to  be  dttficnlt  to  explain 
to  a  witness  of  any  IntplUgenre  what  Is 
evidence  and  what  Is  hearsay.  For  tbe 
errors  noted  the  Judgment  is  reversed,  and 
cause  remanded  for  new  trial.    All  concur. 


Hope  ▼.  Barkrb. 

(Supreme  Court  of  Ktesouri,  iXvMon  No.  1. 

^0V.  28.  1893.) 

HtOOTtULS  IXSTBDMBNTS  — STIPtn.ATIOir  KB  IM- 
TBRB8T. 

The  words,  "without  interest  thereon  if 
paid  at  matnrity;  if  not  paid  at  maturity,  to 
Dear  10  per  cent  interest  from  date,"— In  a 
promissorj  note  negotiable  bj  Its  terms,  do 
not  render  the  amount  to  be  paid  uncertain, 
so  aa  to  deprive  the  note  of  its  negotiable 
character.    43  Mo.  App.  032,  affirmed. 

Case  certified  by  Kansas  City  court  of 
appeals. 

Action  by  George  D.  Hope  against  M.  I. 
Barker,  as  tbe  Indorser  of  a  promissory 
note.  Judgment  torplaintlff  was  affirmed 
by  the  Kansas  City  court  of  appeals,  (48 
Mo.  App.  632.)  and  tbe  ease  was  certified 
to  the  supreme  court.    Affirmed. 

Jhs.  T.  Barney,  for  appellant.  No&b  Si. 
Oivan,  for  respondent. 

Black,  J.  This  case  was  certified  to 
this  court  by  the  Kansas  City  court  of 
appeals.  The  plaintiff  sued  the  defendant 
as  an  indorser  of  the  following  note: 
"$194  25100.  Lee's  Summit,  Dec.  14th, 
18S7.  One  year  after  date  I  promise  to 
pay  to  the  order  of  Dell  Barker,  agent, 
one  hundred  and  ninety-four  and  25-100 
dollars,  without  interest  thereon  if  paid 
at  maturity.  If  not  paid  at  maturity,  to 
bear  ten  per  cent.  Interest  from  date.  For 
value  received.  Negotiable  and  payable  at 
the  Bank  of  Belton,  Belton,  Mo.  John  E. 
Watson."  It  Is  agreed  that, if  thIsiHa  ne- 
gotiable promissory  note,  the  Judgment 
must  be  affirmed;  bnt.  If  it  is  a  nonnego- 
tiable  note,-then  the  Judgment  should  be 
reversed.  An  additional  statement  of 
the  facts  is  therefore  unnecessary.  The 
claim  of  the  defendant  is  that  the  words, 
"without  interest  thereon  if  paid  at  ma- 
turity; If  not  paid  at  maturity,  to  bear 
ten  per  cent.  Interest  from  date," — render 
the  note  uncertain  as  to  the  amouut  to 
be  paid,  and  for  this  reason  It  Is  not  a  ne- 
gotiable promissory  note.  It  Is  every- 
where agreed  that  one  of  the  rules  in  re- 
gard to  negotiable  paper  Is  that  the 
amount  to  be  paid  must  be  certain,  and 
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not  made  to   depend  on    a   contingency. 

There  is,  however,  some  difference  of  opin- 
ion In  the  nppllcation  uf  the  rale.  In 
Bank  v.  Gay,  63  Mo.  83,  the  note,  besides 
a  promiae  to  pay  a  certain  suni  at  a  spec-' 
Ifled  date,  with  Interest  Irom  maturity  at 
a  given  rate, contained  theHe  words:  "And 
If  not  paid  at  maturity,  and  the  aume  ia 
placed  in  the  handti  of  an  attorney  for 
collection,  we  agree  and  promise  to  pay 
an  additional  aoni  of  ten  per  cent,  aa  at- 
torneys' fees. "  This  promiae  to  pay  an  at- 
torney's fee  was  held  to  destroy  the  nego- 
tiabla  character  of  the  note,  because  the 
pay  men  tot  a  part  waa  uncertain,  and  made 
to  depend  upon  a  contlnKency.  That  rul- 
ing has  been  followed  in  subaeqiient  cases, 
and  Is  now  the  settled  law  of  this  state, 
whatever  rony  be  the  rule  in  such  cases 
elsewhere.  Samstag  v.  Conley,  64  Mo. 
47C:  Bank  v.  Marlow,  71  Mo.  618;  Bank  v. 
.Tacobs,  73  Mo.  85.  To  load  down  nego- 
tiable paper  with  such  contingent  collat- 
eral contracts  can  have  no  other  effect 
than  to  destroy  the  Bimplicity  of  such 
paper,  and  we  do  not  depart  In  the  least 
from  the  role  declared  in  these  cases. 
The  rule  aa  to  the  degree  of  certainty  re- 
quired In  the  statement  of  the  amoaut  to 
be  paid  may  be  illustrated  'uy  other  well- 
known  examples.  Thus  It  is  held  that  the 
negotiable  character  of  a  note  or  bill  Is  de- 
stroyed by  adding  to  the  promise  to  pay 
a  specified  sum  such  words  as  these:  "All 
other  sums  which  may  bedue;"  "all  fines 
according  to  rule;"  "the  demands  of  the 
sick  club  at;  etc.,  In  part  of  Intsrest." 
1  Pars.  Notes  &  B.  37. 

But  It  seems  to  ns  It  ought  to  be  con- 
ceded without  argument  that  the  cases 
before  cited,  and  the  Illustrations  Just 
given,  are  entirely  nnlike  the  case  now 
In  hand.  Tiedeman  says:  "It  Is  also 
somewhat  common  In  notes  that  are 
payable  in  Installments  to  provide  that, 
it  the  maker  shall  tail  to  pay  any  one  of 
the  installments,  the  whole  sum  shall  be- 
come doe  and  payable.  Such  a  note  is 
held  to  be  negotiable."  He  cites  Carlon 
V.  Kenealy,  13  Mees.  &  W.  189,  which  sus- 
tains the  text.  He  goes  on  to  say:  "It  Is 
also  sometimes  provided  in  notes  that,  if 
any  Installment  of  Interest  should  not  be 
paid,  the  whole  debt,  principal  and  Inter- 
est, ahali  then  become  due  and  payable. 
Such  a  note  would  undoubtedly  be  recog- 
nized aa  negotiable,  there  being  no  differ- 
ence In  principle  between  It  and  the  note 
which  la  made  to  fall  due  upon  the  failure 
to  pay  an  Installment  of  the  principal." 
Tied.  Com.  Paper,  $  25d.  In  Towne  v. 
Rice,  122  Mass.  67,  it  la  said:  "An  addi- 
tional rate  of  interest  is  provided  forif  the 
note  shall  not  be  met  at  maturity ;  but, 
as  the  sum  to  be  paid  la  still  definite  and 
payable  absolutely,  this  cannot  affect  the 
negotiability."  And  In  Biker  v.  Manufac- 
turing Co.,  14  R.  I.  402,  It  Is  held  that  the 
reservation  in  a  note  of  the  right  to  pay 

-  the  same  before  mMtnrity,  in  Installments 
of  not  less  than  5  per  cent,  of  the  princi- 
pal, does  not  render  the  note  nncertaln  as 
to  the  amount  or  terms  of  payment.  It  Is 
held  In  Pennsylvania,  as  by  this  court, 
that  these  conditional  "collection  fee" 
contracts  destroy  the  negotiability  of  a 
note,  and  In  the  dlscassion  of  such  a  ease  it 


was  said:  "Interest  and  costs  of  protect 
after  nonpayment  at  matnrity  are  necen- 
sary  legal  incidents  of  the  contract,  and 
the  insertion  of  them  In  the  body  of  the 
note  would  not  affect  Its  negotiability. 
*  *  *  But  a  collateral  agreement,  as 
here,  depending,  too,  as  It  does,  upon  its 
reasonableness,  to  be  determined  by  the 
verdict  of  a  Jury,  is  entirely  different.  ** 
Woods  y.  North,  84  Pa.  St.  407.  Inter- 
est Is  but  an  incident  to  the  debt,  and  It 
is  a  thing  as  to  which  it  Is  nsnal  and  cus- 
tomary to  contract  even  In  negotiable 
paper.  Snrely  it  cannot  t>e  maintained 
that  a  note  ceases  to  be  negotiable  be- 
cause of  the  nddltiou  of  sueh  words  as, 
"with  interest  from  maturity  at  the  rate 
of  eight  per  cent,  per  annum."  This  is 
but  another  way  of  expressing  an  agre<>- 
ment  that,  if  the  note  Is  not  paid  at  ma- 
turity, it  shall  from  that  time  bear  Inter- 
est at  the  rate  of  8  percent,  per  annum. 
The  only  difference  In  the  case  just  sup- 
posed and  the  one  in  hand  Is  that  here 
the  principal  is  to  bear  interest  from  the 
date  of  the  note,  if  not  paid  at  matnrity, 
instead  of  bearing  Interest  from  and  after 
maturity.  In  both  cases  the  amount  to 
be  paid  is  fixed,  definite,  and  certain. 
The  Judgment  of  the  Kansas  City  conrt 
of  appeals  Is  therefore  affirmed,  that  court 
having  affirmed  the  Judgment  of  the  cir- 
cuit court. 


MiasoDRi  Pac.  Rt.  Co.  v.  Portkr. 

(Supreme  Court  of  MUsouri,  ZHvUlon  Ifo.  t. 
Kov.  89,  1893.) 

COKStMSATIOR  Fbocbsdikos  — Dam Aess — ^Evi- 

SBHCB. 

1.  Where  part  of  a  tract  of  land  has  been 
taken  by  a  railroad  company,  and  the  remainder 
is  nsed  by  the  owner  aa  a  ferry,  tbo  ineasnre  of 
damages  to  the  remainder  is  the  difference  in  its 
market  value  for  all  uses  to  which  it  had  lieen 
put  or  for  which  it  was  snitahle  before  and  after 
such  takinK,  and  it  is  error  to  permit  witnessai 
to  state  the  differunce  in  the  "value  of  the 
ferry"  with  or  without  such  railroad. 

2.  In  estimating  damages  done  to  such 
property  by  reason  of  the  near  proximity  of  the 
railroad  tracks,  the  increased  inconvenience  and 
danger  to  the  public  in  reacliing  the  ferry  can- 
not be  considered,  unless  it  appears  that  the 
public  are,  for  this  reason,  largely  deterred  from 
using  the  ferry. 

3.  Nor  is  it  an  element  of  damage  in  such  a 
case  that  custom  is  diverted  from  the  ferry  by 
reason  of  the  business  done  by  such  a  railroad 
as  common  carrier,  or  from  a  change  of  the 
routes  of  public  travel,  caused  by  the  construc- 
tion and  operation  of  the  road. 

4.  A  railroad  company  acqiiired  by  pur- 
chase a  right  of  way  in  a  tract  of  land,  and  '22 
feet  of  the  land  so  acquired  were  covered  by  a 
building  of  the  grantor.  Under  condemnation 
proceedings  a  few  years  later,  they  acquired 
more  of  Uie  same  tract,  and  a  j^rt  of  the  land 
acquired  under  the  condemnation  proceedings 
was  covered  by  16  feet  of  the  same  building. 
Hfld,  that  it  was  improper,  in  estimating  daiD- 
agps  to  the  building  under  the  condemnation,  to 
instruct  the  jury  to  make  an  allowance  for  that 
part  of  the  building  taken  by  the  old  right  of 
way,  and  for  damage  to  the  whole  building, 
caused  by  the  taking  of  such  port  thereof. 

5.  Evidence  that  there  were  several  hundred 
tons  of  ice  in  the  building  when  the  land  ws» 
condemned  is  improper,  in  that  it  waa  personal 
property,  not  subject  to  condemnation,  and 
could  have  been  removed  by  the  owner. 
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Appeal  irom  circuit  court,  Munlteaa 
wunty:  E.  I.  Rdwauus,  JikIkc. 

In  a  proeeediDK  to  cimdenin  land  by  tbe 
Mimonrl  Parlflc  Railway  Company  axainst 
Jobn  Porter,  the  defendant  was  awarded 
f12,225,  and  piaintin  appuals.    Reversed. 

Tbe  lactB  appear  In  the  lullowlnfc  atato- 
Bient  by  Thomas,  J.: 

This  Is  a  coodemuatlon  proe(>edlng. 
Tbe  defendant  was  awarded  f  1'  ,500  dam- 
ages to  bis  property,  and  f  1,725  interest 
thereon,  maklnK  f  13,225  In  all,  and  plain- 
tlQ  appeals. 

Tbe  record  shows  that  plalutiti  com- 
menced two  actions  In  tbe  circuit  court  of 
Cooper  county — iiue  in  May,  and  tbe  other 
In  November,  1887— to  condemn  a  right  of 
way  100  feet  wide  for  its  road,  throu^^h 
lots  owned  by  defendant  in  the  city  of 
Boonvllle.  Tbe  comralHsuinera  In  the  flrst 
case  reported  June  11, 1887,  alio wIdg:  de- 
fendant fo.OOO  damages,  end  in  tbe  second 
case,  November  20,  18H7.  allowing  him 
970U.  Plaintiff  deposited  tbe  sums  thus 
allowed  with  tbeclerb  of  the  circuit  court, 
as  required  by  statute.  Both  partlen  ex- 
cepted in  due  time  to  tbe  reports,  and  tbe 
court  set  tbem  aside.  On  application  of 
plaintiff,  the  venue  was  changed  to  the 
circuit  court  of  Mnnltean  county,  where, 
by  consent  of  parties,  the  two  cases  were 
consolidated  and  tried  as  one.  It  was  al- 
so agreed  that  the  only  question  that 
should  be  submitted  for  adjudication  was 
tbe  amount  of  damag^es defendant  was  en- 
titled to  by  reason  of  the  location,  con- 
struction,and  opera tioaof  plaintiff's  road 
tbrongbsald  lots.  Theevldencecontalned 
in  tbe  bill  of  exceptions  shows  that  de- 
fendant owned  11  lots  in  Boonvllle,  bound- 
ed on  the  north  by  the  Missouri  river,  and 
running  south  to  Water  street,  which  is 
parallel  with  the  river.  The  averaae  dis- 
tance across  the  lots  from  the  river  to 
Water  street  is  about  150  feet,  and  each 
lot  has  •  river  frontage  of  90  feet,  making 
tbe  river  frontage  of  all  tbe  lots  300  or  400 
yards.  Poor  of  the  lots  extend  from  First 
street,  on  the  west,  to  Second  street,  ou 
tbe  east:  and  seven  lie  east  of  the  latter 
street,  which  runs  north  and  south,  its 
northern  terminus  being  the  river.  Ten 
or  12  years  ago  defendant  conveyed  to  the 
Boonvllle,  St.  Louis  &  Southern  Railway 
Company  a  right  of  way  4U  feet  wide, next 
to  tbe  river,  throuKh  ajl  his  lots  east  of 
Second  street,  for  what  is  known  as  tbe 
"Tipton  Branch  Koad."  The  latter  road 
runs  north  along  Second  street,  till  it 
reaches  defendant's  property,  where  it 
curves,  and  runn  east,  along  the  river 
bank,  to  Fifth  street.  Tbe  right  of  way 
condemned  in  tbia  proceeding  includes  In 
it  tbe  right  o(  way  previously  conveyed 
for  tbeTlptoo  branch.  Plaintiff  proposed 
to  construct  its  main  line  along  the  river 
bank,  extending  west  of  Second  street, 
and  from  that  line  to  eonstruct  a  switch 
to  connect  with  the  Tipton  branch  on 
Second  street,  sooth  of  Water  street. 
Defendant  hadoperated  a  terry  boat  across 
tbe  river  at  Boonvllle  since  1852,  using  tbe 
lots  in  question  for  a  landing.  Alter  the 
construction  of  tbe  Tipton  branch,  the 
shore  of  tbe  river  east  of  Second  street 
was  not  nsed— Indeed,  could  not  be  used 
~(or  a  terry  landing.  Some  time  prior  to 
v.20&w.no.22— S6| 


tbe  Institntlon  of  tbe  present  proceeding, 
defendant,  by  permission  of  the  city,  im- 
proved the  toot  of  Second  street  for  a 
landing,  which  he  us«>d  up  to  the  time  of 
the  trial,  (which  took  place  In  March, 
1890,)  and  which  he  was  then  using.  Of 
defendant's  lots  west  of  Second  street 
there  was  left  outside  of  the  right  of  way 
10  feet  on  the  south  side  and  from  30  to  50 
feet  on  the  north  side,  according  to  the 
meanders  of  the  river  bank.  The  strip  left 
between  tbe  right  of  way  and  the  river  can 
be  reached  by  the  way  of  First  street 
from  the  west,  aud  Second  street  from  tba 
east,  and  an  alley  equidistant  between 
these  streets  extending  to  Water  street. 
East  of  Second  street,  tbe  right  of  way  ex- 
tends to  the  river.  There  was  quite  an 
elevation  of  tbe  lots  In  their  natural  state 
from  the  river  to  Water  street,  and  by  tha 
construction  of  tbe  roadbed  this  elevation 
Is  Ron8i(lerul)ly  increased.  The  river  bank 
west  of  Second  street,  by  the  action  of  tba 
water,  changed  often,  so  that  tbe  point 
ol  landingol  the  ferryboat  bad  to  be  shift- 
ed to  suit  tbe  stage  of  the  river  and  the 
grade  of  the  bunk.  Tbe  questions  pre- 
sented for  our  decision  grow  out  of  tbe 
rulings  of  the  court  on  the  aduiisslon  and 
rejection  of  evidence,  and  the  proper  meas- 
ure of  damages.  It  appears  very  conclu- 
sively that  the  lots  In  question  were  made 
land  chiefly,  were  low,  and  subject  to 
overflow,  and  were  worth  out  little,  ex- 
cept as  a  ferry  landing.  Defendant's  wit- 
nesses estimated  the  damages  at  from 
S10,000  to  $25,0U0,  while  the  evidence  on 
the  part  of  plaintiff  tended  to  show  that 
tbe  damages  were  less  than  94,000.  Tbe 
other  facts  necessary  to  an  uuderstand- 
Ing  of  the  points  decided  will  appear  in 
the  opinion. 

a.  H.  PHeat  and  W.  S.  Shirk,  for  appel- 
lant. Jobn  Cos/frove,  J.  H.  Johttatou,  and 
Dratten  <£  WilHanta,  tor  respondent. 

Tao.MAS,  J.  1.  In  condemnation  pro- 
ceedings. In  determining  the  damage  that 
ought  to  be  allowed  the  landowner,  "  the 
correct  rule  to  be  applied  relates  to  tbe 
value  of  the  land  to  be  appropriated, 
which  is  to  be  assessed  with  reference  tO' 
what  it  Is  worth  for  sale,  in  view  of  the 
uses  to  which  It  may  be  put;  •  •  » 
and,  when  less  than  the  whole  estate  is 
taken,  then  there  Is  further  to  be  consid- 
ered how  much  the  portion  not  taken  is 
Increased  or  diminished  in  value  In  conse- 
quence of  the  a  ppropriatlon. "  Railway  Co. 
V.  McGrew,  104  Mo.  282,  15  S.  W  Hep.  931. 
"So  many  and  varied  are  the  circum- 
stances to  be  taken  into  account  In  deter- 
mining the  value  of  property  condemned 
for  public  purposes  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its 
appraisement  in  all  cases.  Exceptional 
circumstances  will  modify  tbe  most  care- 
fully guarded  rule:  bat,  as  a  general  thing, 
we  should  say  tlie  compensation  to  the 
owner  Is  to  be  estimated  by  reference  to 
the  uses  for  which  the  property  Is  suit- 
able, having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  or  sucb 
as  may  be  reasonably  expected  in  the  im- 
mediate future."  Boom  Co.  v.  Patterson, 
98  U.  S.  407.  All  damages  caused  to  per- 
sona In  possession  of  the  land  not  taken  b^ 
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reaBon  of  the  use  to  whlcb  the  part  tnken 
has  been  or  1b  to  be  put  dhould  be  taken 
Into  the  accoant.  These  may  flow  from 
making  iDgretia  and  egress  to  and  from 
the  part  not  taken  either  Impusslble  or 
moredungerousand  inconvenient.  Note  to 
Railway  Co.  v.  Waldron,88  Amer.  Dec.  113. 
The  coart.  In  the  case  at  bar,  aa  tu  the 
meaaare  of  damages,  substantially  in- 
structed the  Jury  In  compliance  with  these 
general  rules;  but  we  think  the  witnesses 
were  permitted,  in  some  respects,  at  least, 
to  base  their  estimate  of  the  damages  to 
the  part  of  defendant's  land  not  taken  up- 
on erroneous  principles.  The  difference  In 
the  market  value  of  the  property  for  the 
usea  towtaichitifiadapted,b>'Ioreand  after 
the  appropriation.  Is  the  true  criterion  of 
the  damages  sustained.  In  this  Instance, 
however,  many  of  the  witnesses  state<l 
the  difference  In  the  value  of  the  ferry,  with 
and  without  the  railroad,  whpreas  they 
should  have  been  confined  to  the  market 
valne  of  the  land  forall  purposes  to  which 
it  had  been  put,  or  for  which  It  was  suit- 
able. We  do  not  here  mean  liy  "market 
value"  the  price  the  land  would  bring  at 
public  auction  and  forced  sale  for  cash, 
but  such  price  as  could  have  been  obtained 
for  it  on  the  usual  or  ordinary  terms  nf  a 
private  sale.  Witnesses  may  also  ^ve 
the  reasons  they  have  for  saying  the  prop- 
erty has  been  damaged  or  nut  damaged; 
such  as  the  difficulty  and  hatard  of  ac- 
cesH,  and  the  expense  of  overcoming  BDcb 
difficulty  and  hacard,  if  it  be  poBsible  to 
overcome  them,  and  also  the  facilities  of 
access  that  remain  after  the  appropria- 
tion. Unt  the  danger  to  the  public  of 
reaching  a  ferry  landing  cannot  be  consid- 
ered by  the  Jury,  unlesa  such  danger  r». 
suits  in  some  degree  in  deterring  people 
from  reaching  it,  and  diverting  them  from 
It.  Tbislsmanirestlyjust.for  thedamages 
recoverable  in  this  as  well  as  other  cases 
must  accrue  to  the  person  complaining, 
and  not  to  others.  In  determining  wheth- 
er the  construction  and  operation  uf  the 
raiload  in  this  case  will  probably  have  the 
effect  of  diverting  the  public  from  defend- 
ant's landing,  the  Jury  should  consider  its 
accessibility  by  means  of  public  streets 
and  alleys,  the  Increase  in  the  grade  to  it, 
the  Increased  difficulty  and  haiard  of 
reaching  it,  its  width  and  extent,  and 
whether  it  ia  the  only  point  at  Boonvllle 
and  vicinity  adapted  to  a  ferry  landing, 
/.  e.,  whether  people  must  use  this  ferry  or 
none  at  all.  It  is  evident  the  right  oi  way 
here  does  not  affect  the  landing  proper, — 
that  U.  the  difficulty  of  getting  off  and  on' 
the  boat  Is  not  increased, — but  the  In- 
creased difficulty,  if  any.  cuusUts  in  reach- 
ing the  point  where  the  boat  touches  the 
land.  The  right  of  way  leaves  from  30  to 
60  feet  of defendant'sland.nexttothe river, 
untouched,  and  of  course  the  steepness 
or  nnevennesB  ol  this  strip  cannot  enter, 
and  ought  not  to  enter.  Into  the  estimate 
of  damages,  for  such  nteepness  and  un- 
evenuess  are  natural,  for  which  plalntlfl  is 
in  no  way  responsible,  and  to  which  Itn 
act  In  no  way  contributes.  If  this  scrip 
affords  tjie  space  required  for  a  ferry  land- 
ing at  that  point,  which  may  be  reached 
by  the  streets  and  alley  leading  to  it,  and 
Deraona  on  foot  or  horse  and  all  sorts  of 


vehicles  can  by  means  of  the  strip,  streets, 
and  alley  reach  and  leave  the  boat  at  the 
anitable  points  of  landing  without  any 
further  inconvenience  or  danger  than  sncb 
an  results  from  crossing  a  railroad  track 
and  passing  over  n  grade  Increased  in 
steepness,  then  no  damage  la  done  to  tbe 
land  ae  a  landing,  unless  the  construction 
and  operation  of  the  road  probably  de- 
stroys or  diminishes  its  use  as  such  by  tbe 
public;  nor  should  anything  be  allowed 
for  a  diversion  of  custom  from  the  land- 
ing resulting  eitherfrom  the  business  done 
by  the  pinintirf  in  its  capacity  of  common 
carrier,  or  from  a  change  of  the  routes  of 
public  travel,  or  tbe  methods  of  commerce 
and  trade,  caused  by  the  construction  and 
operation  of  the  railroad. 

2.  Tbe  evidence  shows  that  defendant 
had  erected  an  ice  house  on  one  of  tbe  lots 
east  of  Second  street,  which  was  84  feet 
long  and  40  feet  wide,  and  was  set  back 
from  Water  street  10  feet.  Thus  Itextend- 
ed  into  the  lot  94  feet  from  the  edge  of  Wa- 
ter Btreet.  The  right  of  way  condemned 
in  this  proceeding  took  a  portion  of  the 
north  end  of  this  Ice  bouse,  beyond  any 
question.  The  defendant  testified  that  be 
did  not  know  exactly,  but  he  thought  the 
old  right  of  way,  40  feet  wide,  for  tie  Tip- 
ton branch  road,  did  not  take  any  portion 
of  this  bouse;  bat  Mr.  Trent,  who  sur- 
veyed the  land,  testified  that  it  took  2S 
feet  of  It,  and  tbe  right  of  way  took  16 
feet  more.  On  this  point  the  court  In- 
structed tbejnry  "that,  after  the  condem- 
nation of  tbe  strip  of  ground  tor  tbe  right 
of  way  for  defendant's  said  railroad,  tbe 
building  on  said  right  of  way  belonged  to 
tbe  plaintiff,  and  tbe  defendant  has  no 
right  to  remove  the  same;  and, If  tbe  Jury 
believe  that  there  was  and  is  an  ice  liouse 
situated  in  whole  or  in  part  upon  the 
strip  of  ground  sought  to  be  taken  by  tbe 
plaintiff,  or  its  right  of  way,  then,  iu  es- 
timating the  value  of  the  land  taken,  the 
Jury  should  take  into  consideration  the 
value  of  said  ice  house  ao  taken,  and  the 
damages,  if  any,  to  tbe  remainder  there- 
of;" and  refused  to  Instruct  that,  "if  the 
Jury  find  from  tbe  evidence  that  part  of 
defendant  Porter's  ice  house  in  situated 
upon  the  right  of  way  of  the  Boonvllle. 
St.  Louis  &  Soathern  Railroad  Cora  puny, 
then  thoy  nre  not  to  consider  that  part  of 
said  building  in  estimating  theiiamages 
sustained  by  said  defendant."  Here  the 
court  clearly  committed  error.  If  22  feet, 
or  any  other  portion,  of  the  ice  house  was 
on  tbe  old  right  of  way,  that  much,  and 
the  damage  done  to  the  remainder  hy  rea- 
son thereof,  should  not  have  I'teen  allowed 
In  this  action.  Tbe  pleadings  are  not  set 
out  In  this  record,  the  case  being  brought 
here  under  tbe  provisions  of  section  21^, 
Rev.  St.  1889,  and  we  cannot  tell  whether 
plaintiff  sought  to  condemn  the  ire  hduxe 
and  tbe  materials  composing  it  or  not. 
We  can  see  how  the  company  might  seek 
to  condemn  the  land  on  whlcb  the  bouse 
stood  which  would  require  its  removal 
and  not  seek  or  desire  to  condemn  the 
building  itself  or  the  materials  composing 
it.  In  other  words,  it  might  have  use  for 
tbe  land  only,  and  none  whatever  for  the 
building,  which  It  simply  intended  to  de- 
stroy or  remove  in  order  to  utilise  tb« 
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land  on  which  It  stands  tor  the  operation 
of  Its  road  and  the  transaction  ol  Its  busi- 
ness. In  such  case  It  may  petition  the 
coart  to  condemn  the  land,  and  conflne 
compensation  to  the  owner  to  the  actual 
damaRe  done  In  tearing  down  and  remov- 
ing the  building,  awarding  the  owner  the 
building  or  materials;  but  npon  a  hearing 
the  court  could  compel  the  company  to 
pay  fur  the  building,  in  which  case  it 
would  have  the  materials  composing  It. 
Bat  when  a  part  of  a  building  only  is 
on  the  land  appropriated,  the  difficulty 
of  estimating  damages  Is  Increased.  Here 
the  ice  bouse  Is  84  feet  long.  Twenty-two 
feet  (it  It,  according  to  Trent's  testimony, 
is  on  theold  right  ot  way,  aid  16  feet  more  of 
it  on  the  new  right  of  way;  making  SSfeet 
on  both  rights  of  way,  and  leaving  46  feet 
still  on  defendant's  land.  Whether  the 
22  or  2S  feet  can  be  cut  off  and  removed 
and  leave  the  46  feet  uninjured,  except  as 
the  whole  bouse  Is  diminished  In  length, 
and  except  the  expense  of  so  cutting  it  off, 
does  not  appear  by  this  record ;  nor  does 
it  appear  who  Is  to  have  the  materials  in 
the  house  on  the  right  ot  way  If  that  part 
is  severable  from  the  remainder,  nor  who 
is  to  have  the  materials  of  the  whole  house 
if  It  has  to  be  entirely  removed.  The  orig- 
inal taking  of  22  feet  of  the  building  may 
have  required  the  removal  of  the  whole, 
and.  If  so,  the  chief  damage  was  done  by 
the  appropriation  of  this  22  feet,  and  the 
taking  of  16  feet  more  Increased  the  dam- 
age bot  slightly.  Upon  proper  issues,  the 
court  should  instruct  the  jury  as  to  the 
method  of  estimating  the  damages  to  this 
hoose,  and  that  they  should  allow  noth- 
ing for  the  part  covered  by  the  old  right 
of  way,  and  damage  to  the  whole  bnlld- 
Ing  caused  by  the  part  thus  covered. 

3.  The  court  also  erred  in  admitting, 
against  plaintiffs  objections,  evidence 
that  defendant  had  In  the  Ice  house  when 
the  commissioners'  report  was  filed  in 
June,  18R7,  800  ur  400  tons  of  ice,  worth  $2 
per  ton.  This  was  personal  property,  and 
was  not  condemned  with  the  land,  and 
could  have  been  removed.  Bridge  Co.  v. 
Schanbacher,  67  Mo.  582;  Railway  Co.  v. 
PearHon,35  Cal.247;  RailwayCo.  v.Plerce, 
3.^  Hun,  306:  In  re  New  York,  W.  S.  &  B. 
Ity.  Co.,  Id.  633.  It  plalnttffhad  torn  down 
the  liuiUIIng  at  unce.  and  deprlveri  defend- 
ant of  the  right  to  remove  his  ice,  or  of 
an  opportunity  to  sell  It  in  tlie  ordinary 
way.  an  action,  for  Its  value,  could  have 
been  maintained,  but  defendant  testified 
that  the  house  had  not  been  molested  by 
plaintiff  up  to  time  of  trial ;  that  he  took 
the  Ice  during  the  season  for  use  on  his 
boat;  and  that  the  ruason  he  did  not  re- 
move it  all  was  because  he  had  no  sale  fur 
It;  and  that  plaintiff  never  refused  to  let 
him  take  the  ice,  or  do  as  he  saw  fit  with 
it.  That  being  the  case,  we  cannot  see 
upon  what  fair  or  just  principle  the  plain- 
tiff ought  to  be  required  to  pay  for  It.  It 
is  urged  that  this  evidence  did  no  harm, 
for  the  reason  that  the  coart,  in  Its  instruc- 
tions, did  nut  authorize  the  jury  to  allow 
RoythlDg  for  the  value  uf  the  Ice;  hut  we 
think  otherwUe.  When  the  evidence  was 
offered,  plaintiff  objected  to  It,  on  the 
ground  that  the  condemnation  ot  theland 
would  nut  have  the  effect  to  condemn  the 


ice,  or  authorize  its  appropriation  by 
the  plaintiff,  and  that  It  was  not  sought 
to  condemn  the  Ice,  which  objection  the 
court  overruled,  and  defendant  excepted. 
If  the  Jury  were  not  justified  in  concluding 
from  this  objection  and  the  ruling  ot  the 
court  thereon  that  the  appropriation  of 
the  land  carried  the  Ice  with  it,  and  that 
they  had  a  right  to  take  Into  the  estimate 
ot  damage  its  value,  Then  we  are  unable 
to  understand  the  plain  import  ot  the 
English  language.  The  evidence  should 
have  been  excluded.  The  judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL    All  concur. 


Lewis  et  bI.  v.  Oiu.b8. 

{Supreme  Court  of  Tennessee.    Doc.  IS,  1898.) 

CoRTsgr  IK  Leasbhold  Intkbbbt  —  Equity— Re- 
usF  or  DsriNOiLNT  —  Nbcbssitt  of  Cross 
Bill. 

1.  The  oommon-law  role  that  a  husband 
could  not  have  an  estate  by  the  curtesy  in  a 
leasehold  has  not  been  changed  by  Code,  {  51, 
providing  that  where  the  words  ''real  estate, 
*real  property,"  or  "lands"  are  used  In  the 
Code  they  shkll  indode  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  Inter- 
est therein,  equitable  as  well  as  legal;  for, 
though  when  tiiese  terms  are  used  In  enacted 
statutes  under  this  provision,  they  necessarily 
embrace  leaseholds,  yet  the  rule  cannot  be  ap- 
plied to  curtesy,  since  the  Code  nowhere  pro- 
vides that  the  husband  shall  have  curtesy  in  the 
"land"  or  "real  property"  of  his  wife. 

ZCode  Mill.  &  V.  fS  3343,  3351,  were 
based  on  acts  of  the  legislature  passed  subse. 
quent  to  the  adoption  of  the  Code  of  1868, 
which  enlarged  the  rights  of  married  women 
over  their  estates,  and  decreased  the  rights  of 
the  husband  therein,  and  therefore  a  saving 
dause  was  inserted  In  these  sections  that  they 
should  not  interfere  with  the  husband's  right 
to  curtesy,  wliich  clause  did  not  enlarge  any 
right  he  had  in  bis  wife's  estate  so  as  to  extend 
it  to  leaseholds,  but  merely  preserved  his  al- 
ready existing  rights. 

3.  A  bill  was  filed  to  enjoin  a  husband  from 
taking  possession  of  the  house  on  the  leasehold 
of  his  deceased  wife.  There  was  no  reference 
in  the  bill  to  the  personal  property,  but  in  the 
answer  there  was  an  allegation  that  defendant 
would  insist  that  he  was  entitled  to  all  the  per- 
sonal property  t>eionging  with  the  house,  wulch 
he  then  described.  By  the  decree  defendant 
was  given  the  property  belonging  to  the  house, 
damaKes  for  the  use  thereof,  and  an  amount  for 
the  value  of  certain  personal  property.  BM, 
that  the  decree  was  erroneous,  l)ecause,  if  a  de- 
fendant Heeks  affirmutive  relief  against  a  com- 
plaiuuut,  be  must  do  so  by  a  cross  bill,  or  an- 
swer filed  as  a  cross  bill. 

Appeal  from  chancery  court,  Franklin 
connty;  Tbomab  M.  MgConnbll,  Chan- 
cellor. 

Bill  by  H.  L.  Lewis  and  athers  against 
F.  A.  Glass  for  an  injunction  to  restrain 
defendant  from  taking  possesHion  of  the 
land  on  a  leaseliold  ot  his  deceased  wife,  or 
from  assuming  control  or  custody  ot  her 
children.  From  so  much  ot  the  decree  as 
gave  defendant  the  right  of  curtesy  in  the 
leasehold,  and  a  recovery  for  certain  rents 
and  personal  property,  complainants  ap- 
peal. Reversed,  and  Injunction  made  per- 
petual. 

Marks  Jt  Bnnka,  for  appellants.  BraO' 
aao  dt  Leteber,  for  appellee. 
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Lea,  J.  H.  L.  Lewis,  testamentary 
guardian  of  the  minor  children  of  Mrs.  F. 
A.  Glass,  and  the  children  by  their  next 
friend,  Mrs.  A.  M.  Lewis,  their  grandniutb- 
er,  filed  the  bill  in  this  cause  against  F.  A. 
Glass,  allsKinK  the  death  of  the  mother  of 
the  children,  Mrs.  F.  A.  Glass;  that  they 
were  minors,  and  ha  J  been  living  with 
their  uncle  and  grandmother  for  several 
years  in  Texas,  where  their  mother  bad 
died;  that  she  made  a  will  giving  the  cus- 
tody and  guardianship  ol  the  children  to 
H.  L.  LewiH,  their  uncle,  and  by  said  will, 
which  was  duly  probated  in  Texas, giving 
the  children  her  interest  in  a  house  at 
Sewanee,  built  by  her  own  means,  upon  a 
lot  leased  by  her  from  the  University  of 
theSouth;  that  the  defendaat.  F.  A.GIass, 
was  threatening  to  forcibly  take  posses- 
sion of  said  house,  and  to  talce  said  chil- 
dren from  the  custody  and  possession  of 
their  uncle  and  grandmother;  and  prayed 
for  an  Injunction,  which  was  issued,  en- 
joining the  defendant  from  taking  posses- 
sion of  the  house,  or  from  assuming  con- 
trol and  custody  of  the  children.  The  de- 
fendant answered  the  bill,  admitting  that 
the  children  were  minors,  aud  alleging 
that  he,  as  father,  was  entitled  to  the  pos- 
session and  care  of  the  children,  and  that 
be  was  entitled  to  the  dwelling  for  his  life, 
as  tenant  by  thecurtpsy;  admitting  that 
his  wife  leased  the  land  upon  which  the 
house  was  built  from  the  University  of 
the  South,  and  that  the  house  was  built 
by  the  means  of  his  wife,  derived  from  her 
father's  eatate.  Much  proof  was  taken  as 
to  the  separation  of  F.  A.  Glass  and  his 
wife,  and  as  to  the  place  of  ber  domicile  at 
the  time  of  her  death,  and  as  to  whether 
it  was  to  the  interest  of  the  children  to  re- 
main with  their  uncle  and  grandmother 
or  with  their  father.  Upon  the  hearing 
the  cliaucellor  decreed  that  he  declined  to 
make  any  order  as  to  the  children  who 
were  past  the  age  of  14  years,  who  had  ex- 
pressed a  preference  to  remain  with  their 
grandmother  and  uncle,  but  gave  the 
youngest  to  its  grandmother  as  the  most 
suitable  custodian;  and  decreed  that  the 
defendant  wasentitied  toalifeestate  In  the 
bouse  as  tenant  by  the  curtesy,  and  gave 
him  a  recovery  against  H.  L.  Lewis  and 
Mrs.  A.  M.  Lewis  tor  the  amount  of  the 
rents  of  the  house  while  In  possession  of 
complainants  since  the  death  of  Mrs. 
Glass;  also  for  the  personal  property  of 
Mrs.  Glass, — rendering  a  decree  for  about 
f],(t04.  From  so  much  of  the  decree  as 
adjudged  defendant  to  beentitled  to  an  es- 
tate in  the  house  as  tenant  by  curtesy,  and 
from  so  much  as  adjudged  the  defendant 
was  entitled  to  recover  for  tbe  personal 
property  of  Mrs.  Glass,  aud  for  the  use  and 
occupation  of  said  honse  and  personal 
property,  tbe  complalnaata,  Mrs.  Lewis 
and  H.  L.  Lewis,  have  appealed;  and  as- 
sign, among  otber  assignments  of  error— 
First,  that  tbe  decree  adjudging  an  estate 
for  life  in  said  bonae  as  tenant  by  curtesy 
was  errooeons,  tar  tbe  reason  that  tbe 
bouse  was  built  upon  leased  ground,  and 
there  caoDut  be i»n  estate  by  tbe  curtesy 
in  a  leasehold;  Meond, l>ecaase  there  could 
not  be  a  decree  for  the  personal  property, 
or  tbe  value  of  its  use,  because  such  a  de 
cree  woaid  grant  afflrmativ*  relief  under 


an  answer  without  there  being  any  cross 
biU  filed. 

Both  of  these  assign  n:ents  of  error  are 
well  taken.  A  husband  derives  his  right 
to  the  tenancy  by  curtesy  alone  from  tbe 
common  law.  It  is  admitted  in  argu- 
ment that  at  common  law  he  had  no  cor- 
tesy  in  leasehold  property,  for  It  was  re- 
garded as  personal  property,  and  of 
course  no  such  right  could  Inhere  in  It. 
There  was  no  seisin  of  the  wife.  But  the 
claim  to  curtesy  by  defendant  is  based 
solely  on  changes  effected  by  statute  in 
this  state.  Section  61  of  tbe  Code  is  relied 
on  as  giving  the  holder  of  a  lease  the 
"seisin"  of  the  common  law.  That  sec- 
tion provides  that  where,  in  tbe  Code,  tbe 
words,  "real  estate, "" real  property,"  or 
"ianda"  are  used,  tlieyshall  include  lands, 
tenements,  and  hereditaments,  and  all 
rights  thereto  aud  interest  therein,  equi- 
table as  well  as  legal.  That  section  has 
been  construed  to  make  all  statutes, relat- 
ing to  real  estate  or  lands,  apply  to  lease- 
holds. It  has  been  construed  to  make  an 
act  protecting  the  real  estate  of  the  wife 
and  its  profits  from  the  creditors  of  the 
husband  cover  her  leasehold  interest. 
Kelley  v.SchuUz,12Helsk.218.  It  has  been 
construed  to  make  a  mechanic's  lien  act, 
giving  a  lien  tor  improvements  on  the  land 
of  another,  cover  a  leasehold.  Burr  v. 
Graves,  4  Leu,  552.  Section  51 ,  Code,  dnfin- 
ing  the  meaning  of  words  used  In  its  sec- 
tions, can  have  no  further  effect  than  to 
modify  the  meaning  of  the  words  when 
used  in  enacted  statutes.  When  the 
terms  "real  estate"  and  "lands"  are  used 
In  statutes  protecting  tbe  property  of  mar- 
ried women  or  giving  mechanics'  liens,  or 
providing  for  the  descent  of  property, 
leaseholds  are  embraced,  for  tbia  section 
BO  provides.  But  there  is  no  section  uf  the 
Code  providing  that  the  husband  shall 
have  curtesy  In  the  "land "or  "real  proper- 
ty" of  his  wife.  As  we  have  said,  the  bus- 
band  derives  bis  right  to  that  tenancy 
from  tbe  common  law,  which  prescribes 
that,  before  he  can  enter  into  that  estate, 
his  wife  must  have  Ijeen"  seised  "of  the  land 
during  coverture.  There  is  nothing  in  sec- 
tion 51  to  mend  the  lack  of  seisin  In  the 
wife. 

But  it  is  insisted  that  by  sections  3343, 
3351,  Code  Mill,  ft  V..  the  husband's  rights 
are  so  enlarged  as  to  give  him  curtesy  in 
bis  wife's  Ipasehold.  These  sections  are 
based  upon  acts  of  tbe  legislature  passed 
subsequent  to  the  adoption  of  the  Code  of 
1858,  aud,  by  an  examination  of  said  acts. 
It  will  most  clearly  appear  that  the  pow- 
ers and  rights  of  married  women  over 
their  estates  were  greati.v  enlarged,  and 
correspondingly  decreased  the  rights  aud 
authority  of  the  husband,  and  therefore  it 
was  deemed  prudent  to  provide  that  these 
acts  should  not  interfere  with  his  right  to 
curtesy.  It  merely  saved  out  of  the  oper- 
ation of  the  acts  one  of  the  husband's  al- 
ready existing  rights;  It  did  not  enlarge 
or  Increase  any  rights  be  bad  in  his  wife's 
estate. 

In  regard  to  the  second  assignment  of 
error,  that  a  decree  was  rendered  in  favor 
of  defendant  against  Mrs.  Lewis  andH.  L. 
Lewis,  for  tbe  personal  property  of  Mrs.. 
F.  A.  Glass,  wltbont  a  eroea  bill  or  an- 
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•wer  in  the  nature  of  a  eroBs  bill,  it  will 
appear  from  the  statemtint  of  tlin  case 
that  tbe  bill  waa  filed  prnying  an  injiiDC- 
tion  af^aiust  the  defendant  trom  taking 
control  and  posaeaBion  ol  the  minor  cbil- 
dren  of  Mrs.  Glaos,  or  of  tbe  house  upon 
tbe  leasehold.  This  waa  tbe  only  relief 
prayed  for  in  tbe  bill.  There  waa  no  men- 
tion of  any  personal  property  therein. 
The  bill  was  answered,  and  tbe  only  ref- 
erence as  to  personal  property  In  tbe  an- 
swer is  as  follows:  "  [Respondent  will  in- 
sist] that  he  will  be  entitled  to  all  tbe  per- 
sonal property  belonelnK  with  said 
house;  (describing  it.)  By  tbe  decree, 
he  was  given  tlie  property  belonglnK  to 
tbe  house,  damaKea  lor  the  nse  thereof, 
and  an  amount  tor  the  value  of  a  horse 
and  carriage  and  other  personal  prop- 
erty. This  decree  was  erroneous,  if  a 
defendant  seeks  afflnnatire  relief  against 
the  complainant,  he  must  do  so  by  a 
cross  bin,  or  answer  filed  as  a  cross  bill. 
<3ihB.  Cb.  Pr.  §S  fi66.  666;  Daniells.  Ch.  Pr. 
1650;  Bussey  t.  Gant.  10  Humph.  2S»; 
Gross  y.  Davis. 87  Tenn.  226,11  S.  W.  Kep.92. 
It  resultn  that  so  much  of  the  decree  as 
was  appealed  from  is  erroneous.  The  de- 
fendant has  no  interest  in  tbe  leasehold 
of  his  deceased  wife,  but  the  same,  by  her 
will,  goee  to  her  children.  It  follows, 
therefore,  that  no  recovery  for  tbe  rent 
or  use  of  the  house  can  be  had  by  the  de- 
fendant against  complainants.  Without 
deciding  to  whom  tbe  personal  property 
t>elongB,  we  hold  that  the  decree  in  re- 
gard thereto  was  erroneous  In  the  pres- 
ent state  of  tbe  pleadings.  Tbe  injunction 
heretofore  granted  will  be  made  perpetual. 
The  house  upon  the  leased  lot  having 
been  placed  in  the  posseesion  of  a  receiver 
by  order  of  the  court,  to  l>e  rente<l  out, 
this  cause  will  be  remanded  for  settlement 
with  said  r*H:eiVGr.  The  defendant  will 
pay  tbe  costs  of  this  court,  and  the  court 
below,  tor  which  let  execution  iasuv. 


WoonfeoFF  V.  Statb. 

(Court  0/  Crtminal  Appeals  of  Texas.    Nov.  80, 

ia93.) 

BcROLXRT—EviDRNCB— Stolen  Fropbkty. 
In  a  prosecution  for  burglary,  a  pair 
«f  drawers  alleged  to  hare  been  stolen  at  the 
time  of  the  burglary,  and  worn  by  defendant 
a  few  days  thereafter,  when  arrested,  are  ad- 
missible in  evidence  for  the  purpose  of  com- 
Itaring  them  with  another  pair  purchased  by 
an  inmate  of  the  burelarized  house  at  the  same 
time  as  the  stolen  pur,  both  being  of  a  partlc- 
utnr  make  and  patent,  with  certain  number* 
•tamped   thereon. 

Appeal  from  district  court.  Bell  county; 
W.  A.  Blackburn,  Judge. 

8am  WuodrutI  waa  convicted  of  bur- 
glary, and  appeals.    Afflrmed. 

./.  B.  MciUahooand  D.  ft.  Pendletoo,toT 
appellant.  II.  L.  Henry,  Asst.  Atty.  Gen., 
fur  tbe  State. 

Davidson*,  J.  Appellant  was  indicted  for 
burglary  with  intent  to  steal  certain 
money  described  in  the  indictment.  At  the 
time  tbe  bouse  was  entered  and  money 
taken,  some  underclothing — a  pair  of 
drawers— was  alao  taken,  and  trom  tlie 


same  room.  When  arrested  a  tew  days 
subsaqnent  to  the  burglary,  the  defend' 
ant  was  wearing  drawers  similar  to  tbe 
pair  taken  from  the  room  burglarised. 
This  tact  was  proved,  and  the  drawera 
offered  in  evidence.  Tbe  bill  of  exceptions 
reserved  to  tbe  admission  of  this  testimo- 
ny recites  that  "the  state  ollerad  two 
pairs  of  drawers  In  evidence,  one  pair  of 
which  was  claimed  to  be  a  part  of  tbe 
stolen  property ;  the  other  pair  was 
offered  In  evidence  as  a  comparison  to  the 
alleged  stolen  pair. "  Defendant  objected 
to  this  evidence, "because  neither  pair  bad 
been  identified  as  a  part  of  the  stolen 
property  for  which  defendant  was  being 
tried."  The  point  at  issue  upon  this 
phase  of  the  case  was  the  identity  of  tbe 
drawers  offered  In  evidence  witb  those 
taken  from  tbe  burglarised  house.  Had 
the  identification  been  sufficient  without 
this  testimony,  it  would  have  been  unnec- 
eseary  to  offer  or  admit  it.  Hucb  identlfl- 
cntion  was  not  made  by  positive  and  di- 
rect testlmdny ;  hence  tbe  state  relied  on 
circumstantial  evidence  to  prove  thatfact. 
In  such  state  of  case,  any  circumstance 
or  testimony  tending  to  prove  a  material 
or  issuable  fact  involved  in  tbe  cause  tie- 
comes  relevant  and  admissible.  If  said  ar- 
ticle of  apparel  could  be  identified  as  that 
taken  from  the  house  at  tbe  time  the 
money  was  taken,  it  was  a  very  strong 
circnmstance  against  the  defendant,  tend- 
Ing  to  prove  the  burglary.  The  testimo- 
ny disclosed  that  two  pain  of  drawers, 
out  of  the  same  box,  at  the  same  time,  of 
a  particular  make  and  patent,  and  with 
certain  numbers  stamped  thereon,  were 
bought  by  two  brothera.  One  of  these 
was  stolen  at  the  time  of  tbe  burglary, 
and  the  other  pair  was  introduced  "as  a 
comparison  to  tbe  alleged  stolen  pair." 
This  testimony  was  admitted,  along  witb 
other  facts  and  circumstances,  to  prove 
tbe  identity  of  tbe  drawera  taken  from 
defendant  as  tbe  drawera  stolen  from  tbe 
burglarised  hou<te.  Identity  being  tbe 
issue,  and  it  l>elng  a  fact  to  be  decided  by 
the  Jury,  the  testimony  was  properly  ad- 
mitted. Jackson  v.  State,  28  Tex.  App. 
870,  13  S.  W.  Rep.  451.  It  is  contended 
that  tbe  testimony  does  not  support  the 
finding  of  tbe  Jury.  ThiH  is  a  case  of  cir- 
cumstantial evidence,  and  many  Inculpa- 
tory facte  were  adduced  to  sustain  tbe 
prosecution.  They  are  too  voluminous 
to  be  collated  here,  and  we  will  n«it  under- 
take it,  but,  having  given  the  case  a  thor- 
ough invsstlgutlon,  we  find  the  evidence 
BufHcient  to  support  tbe  conviction.  Tbe 
Judgment  is  afiirmed.  Judges  all  present 
and  concurring. 


Simmons  v.  Statk. 

(Court  of  Cri'm.Vnal  Appeals  of  Texas.    Kov.  i, 

1893.) 

HOHIOIDB— EVIDBSCB  AS  TO  IHTBMT— INSTBOO- 
TI0N8. 

1.  On  a  prosecution  for  murder,  it  appeared 
that  deceased,  armed  with  a  gun,  haa  twice 
gone  to  defendant's  gin  on  tho  day  of  the  homi- 
cide, inauiring  for  defeiidn  .:.  and  threatening 
to  kill  nim  on  sight  for  having  insulted  de- 
ceased's daughter.    On  deoeaaed's  third  vistt  to 
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the  gin,  defendant  left  his  house,  about  75  yards 
distant,  armed  with  a  gun,  and  went  to  de- 
ceased; the  theory  of  the  state  being  that  de- 
fendant went  with  the  intent  to  liill  deceased, 
while  defendant's  theory  was  that  ills  mission 
was  to  effect  a  reconciliation.  Bdd,  that  eyi- 
dence  of  a  consultation  between  defendant  and 
his  friends  at  his  house  just  before  he  left  it  for 
the  scene  of  the  homicide,  in  which  consultation 
defendant's  friends  advised  him  to  try  and  con- 
Tince  deceased  that  he  had  not  insulted  the  tat- 
ter's daughter,  was  admissible,  as  showing  the 
state  of  defendant's  mind  just  before  the  homi- 
cide. 

2.  Evidence  that  defendant  started  towards 
deceased  without  a  gun,  and  went  back  and 
got  it  on  the  advice  of  his  brother,  who  stated 
that  he  was  satisfied  that  deceased  had  a  pistol, 
ia  admissible  to  OTercome  the  state's  theory  that 
defendant,  when  he  started,  intended  to  kill 
deceased. 

3.  Whether  or  not  defendant  was  guilty  of 
Inmlting  the  deceased's  daughter,  he  nad  the 
light  to  make  an  effort  to  amicably  adjust  the 
matter,  though  in  so  doing  he  should  be  guilty 
of  lying;  and  an  error  in  the  geqeral  charge 
maUng  his  right  in  this  respect  to  depend  on  his 
innocence  Is  not  cured  hj  a  special  charge,  at 
defendant's  request,  stating  the  law  correctly, 
ma  the  conflict  between  the  two  is  calculated  to 
eonfuse  the  jury. 

Appeal  from  dletrict  coort,  Hnnt  coan- 
ty;  E.  W.  Tbrhunk,  Judge. 

Lee  Slmmona  was  convicted  ot  murder 
in  tbe  second  decree,  and  appeals.  Re- 
TGrsGd 

Gilbert,  Perkins  dt  Gilbert,  Mason  A 
BaffHr,  and  Yoakum  A  Looney,  for  appel- 
lant. R.  H.  Harrison,  Asst.  Atty.  Gen., 
tor  the  State. 

Hurt,  P.  J.  This  appeal  Is  from  a  con- 
Tlction  ot  murder  iii  the  secoDd  degree. 
The  evidence  staoffs  that  Williamaon,  tbe 
deceased,  had  gone  to  Simmoos'  gin  on 
two  occasions  on  tbe  day  ol  the  bomlcide, 
inqairing  for  appellant,  threatening  to 
kill  bim  on  sigbt,  and  charging  bim  with 
having  insulted  Delia  Evans,  who  was  de- 
ceased's stepdaugbter.  On  both  occasions 
tbe  deceased  was  armed  with  agun.  After 
tiie  second  visit  of  deceased  to  the  gin, 
Robert  McCorkle  and  bis  wife,  defendant's 
wite,  and  defendant's  lather,  all  being  ad- 
vised ol  tbe  charges,  threats,  acts,  and 
condnrt  of  deceased,  were  at  tbe  bouse  of 
defendant,  which  was  about  75  yards  from 
the  gin.  Defendant  had  Just  returned 
home.  All  the  parties  at  the  bouse  advised 
appellant  to  arm  bimself.  They  talked 
about  what  was  best  to  do,  and  while 
tbey  were  talking  tbe  deceased  rode  up  to 
the  gin  with  a  turn  of  corn  on  his  horse. 
This  was  his  third  visit  to  tbe  gin  that 
evening.  On  this  occasion  be  bad  no  gun. 
He  got  off  bis  horse,  took  off  the  sack  of 
corn,  and  sat  down  near  tbe  mill  bouse. 
Appellant  and  Mcl^orkle  and  bis  step- 
brother, Darnell,  started  over  to  tbe  gin 
to  talk  to  deceased,  and  see  if  they  could 
not  compromise  tbe  matter  by  telling  de- 
ceased where  appellant  bad  been  during 
tbe  day.  Appellant  started  without  bis 
gun,  but  turned  back  and  got  it.  Appel- 
lant and  Darnell  stopped  at  tbe  gin  lot 
gate,  and  McCorkle  went  to  where  tbe  de- 
ceased was, and  told  deceased  that  he  had 
seen  appellant,  and  that  be  bad  not  seen 
Delia  Evaus  that  day.  Deceased  replied 
that  appellant  need  not  deny  It.    After 


some  further  converHatton,  McCorkle  re- 
turned totbegate,and  told  appellant  tbat 
deceased  said  "  be  need  nut  lie  to  try  and 
get  out  of  it;  tbat  be  bad  done  what  the 
girl  said. "  Defendant  said,  "I  will  go  and 
seehiro  myself,"  and  went  to  tbe  lot  where 
deceased  was.  At  tbe  time  deceased  and 
Robert  McCorkle  walked  out  from  the  g:iu 
to  talk  together.  Turner  Ursery  followed 
them  out,  and  overheard  tbe  conversa- 
tion between  tbem,  and  saw  McCorkle  go 
to  the  gate  where  appellant  was.  Ursery 
testified  to  the  facts  immediately  connect- 
ed with  tbe  bomlcide  in  substance  as  fol- 
lows: After  McCorkle  left  deceased,  Ur- 
sery remained  standing  by  tbe  bale  ot  cot- 
ton where  deceiised  was,  and  said  to  him, 
(deceased:)  "Hod,  it  would  be  hotter  to 
settle  this  without  a  fuss,  if  you  can  nettls 
it  by  law."  Deceased  replied :  "lalntgot 
any  money  to  go  to  law."  Ursery  said 
"Carry  it  to  tbe  law;  tbat  will  be  better 
than  to  have  a  fight  over  it. "  Deceaued 
replied:  "Qod  damn  him,  I  will  kill  bim, if 
tbey  send  me  to  bell  in  a  minute. "  About 
tbat  time  deceased  said:  " Go  back  from 
here;  go  back  from  here,"— and  motioned 
his  band  in  a  southerly  direction.  Ursery 
straightened  up  from  the  bale  o(  cotton  on 
wblcb  be  was  leaning,  and  saw  appellant 
standing  there  with  bis  gun.  be  having 
walked  up  from  tbe  gin-lot  gate,  where  be 
had  left  McCorkle.  He  was  holding  bis 
gun  in  his  right  hand,  and  was  about  12 
feet  from  deceased.  Deceased  came  around 
tbe  bale  ol  cotton,  like  be  was  going  to 
appellant,  and  when  be  got  in  front  ot  tbe 
muzzle  ol  the  gun  Ursery  stepped  forward, 
and  turned  the  gun  around  with  bis  right 
hand,  and  deceased  sprang  lorward  and 
caught  tbe  mussle  ot  tbe  gun  with  bis  left 
hand.  Deceased  and  appellant  Jerked  tbe 
gun  backwards  and  forwards  a  tew  min- 
utes, and  then  appellant  caught  the  gun 
barrel  with  his  right  hand,  and  turned  it 
to  deceased's  breast.  Then  Craery  grabbed 
the  gun  with  his  right  hand,  and  aboved 
It  back  with  his  left  hand.  This  threw 
tbe  parties  some  few  feet  apart,  and  then 
appellant  said,  "I  haven't  seen  your  girl 
to-day."  Deceased  replied,  "You  are  a 
damned  liar,"  and  started  towards  appel- 
lant. Deceased  had  a  knife  In  his  right 
hand.  Appellant8aid,"Don'tcomeon  me." 
DeceaRod  kept  coming  on  towards  appel- 
lant, and  got  within  about  six  leet  of  bim, 
and  had  his  knife  in  a  position  tu  strike. 
He  had  his  left  band  shut  up,  holding  it  In 
front-  of  bis  breast.  Ursery  sprang  tor- 
ward  between  tbem, and  said, "Let  us  not 
have  any  of  this,  boys. "  Deceased  then 
drew  up  his  right  hand  In  a  position  to 
strike,  and  appellant  pushed  his  gun  under 
the  arms  of  I)rsery,8nd  fired.  At  tbe  time 
the  gun  fired,  deceased  had  bis  rl;;bt  band 
up  a  littleover  his  head,  grasping  cbe  knife 
in  it  by  the  handle,  with  the  blade  sticking 
out  from  tbe  lower  side  ot  the  band,  and 
pointing  forward.  Ursery  was  between 
theiu,  but  did  not  have  time  to  strike  tbe 
gun  before  it  fired,  for  he  says:  "  When  I 
sprang  forward,  and  threw  up  my  arms, 
defendant  'Jobbed  '  under  tbem,  and  fired." 
Deceased  staggered  back  two  or  three 
steps,  and  m o  ved  back  wa rds  and  forwards 
a  time  or  two,  and  died  In  a  short  time. 
Appellant's  gun  was  a  short,  single  bar 
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relied  shotgun.  Thin  statement  will  be 
sufficient  tu  enable  ua  to  properly  ap- 
preciate the  importance  of  the  qaeatlons 
presented  tbat  we  deem  necessary  to  dis- 
cuss in  dispoaiog  ol  tlie  case. 

Counsel  for  appellant  contends  that  the 
court  erred  in  refiiHingto  permit  appellant 
to  prove  tbat  wbtle  he  was  in  his  boose, 
and  in  cnnrersation  with  relatives,  at 
the  time  when  they  saw  deceased  go  to 
the  gin,  his  mother-in-law,  Mrs.  Melissa 
McCorlde,  upon  seeing  deceased  at  thei^in, 
advised  him  (appellant)  to  go  to  the  gin, 
and  tell  deceased  that  he  had  been  to  the 
graveyard  prairie,  and  had  not  seen  Delia 
Evans,  and  had  not  insulted  her.  and  tbat 
hia  (ather-in-law  and  stepbrother  and 
other  relatives  all  approved  of  this  course. 
A  bill  of  exceptions  shows  the  (olio wing: 
The  defendant  called  Thomas  W.Simmons 
as  a  witness,  and,  after  proving  by  him 
that  deceased  had  threatened  to  kill  de- 
fendant, and  tbat  he  went  to  defendant's 
house  and  told  defendant  about  it,  and 
that  McCorkle  and  his  wife  and  defendant's 
wife  ail  came  to  defendant's  house,  and  all 
talked  the  matter  over;  tbat  the  defend- 
ant then  offered  to  prove  by  McCorkle  that 
Mrs.  Melissa  McCorkle  said  that  defendant 
ought  to  go  down  to  the  gin,  and  tell  Mr. 
Williamson  that  he  had  been  to  the  grave- 
yard prairie,  and  had  nut  seen  Delia  Evans, 
and  bad  nut  insulted  her,  and  that  Robert 
McCorkle  said  that  was  what  they  ought 
to  do,  and  that  they  would  go  with  de- 
fendant, and  try  to  comprumise  and  settle 
the  matter  with  Williamson;  and  that 
Darnell  said,  "Yes,"  be  would  go  with  him, 
—that  they  surely  conldget  Williamson  to 
listen  to  reason ;  that  defendant's  wife  ex- 
pressed approval  of  this  course,  and  so  did 
defendant's  father,  and  that  thereupon 
McCorkle  said,  "Let's  go."  The  state  ob- 
jected to  this  testimony,  bucaube  immate- 
rial. Irrelevant,  and  hearsay,  and  the  court 
sustained  the  objection.  'The  bill  of  ex- 
ceptions Is  approved,  with  the  following 
explanation  by  the  trial  court :  "  I  per- 
mitted all  the  witnesses  to  testify  that  de- 
fendant and  others  wont  to  the  gin  for  the 
pnrpose  of  reconciling  WiUiamsou,  and  ex- 

Clatntng  the  matter  to  him,  and,  if  possi- 
le,  compromising  with  hira,  and  only  ex- 
cluded the  particular  details  of  the  confer- 
ence held  by  defendant  and  his  friends  at 
home.  I  did  not  exclude  tlie  object  and 
pnrpose  ol  the  visit,  but  did  exclude  the 
hearsay  details  of  the  conference  at  home." 
We  are  of  opinion  that  the  proposed 
tacts  were  admissible.  That  appellant 
was  advised  by  others  to  go  to  the  de- 
ceased, and  explain  the  matter,  was  calcu- 
lated strongly  to  corroborate  the  other 
witnesses  as  to  the  purpose  of  defendant 
In  going  to  the  deceased.  As  a  crimina- 
tive fact,  the  state  found  that  appellant 
went  to  where  deceased  was,  being  armed 
with  a  gun.  What  was  the  state  of  his 
mind?  For  what  pnrpose  did  he  go? 
Was  It  a  friendly  mission,  or  was  it  for 
the  pnrpose  of  killing  deceased?  The 
state's  theory  was  that  defendant  went 
with  malice  in  his  heart,— went  to  kill. 
Appellant  contends  that  his  mission  was 
for  a  settlement,  to  prevent  trouble  with 
the  deceased.  At  bis  house,  about  75 
yards  from  the  gin,  there  was  a  consulta- 


tion of  his  friends.  They  advised  him  to 
go  and  try  to  convince  deceased  that  he 
(appellant)  had  not  made  an  assuult 
upon  the  young  lady.  Was  this  advice, 
under  the  circumstances,  admissible  evi- 
dence? "  Upon  an  inquiry  as  to  the  state 
of  mind,  sentiment,  or  disposition  of  a 
person  at  a  particular  period,  hia  declara- 
tions and  conversations  are  admissible. 
They  are  parts  of  the  red  ^est^."  1  Greenl. 
Ev.  (8d  Ed.)  132;  Cbaney  v.  State,  81  Ala. 
342. 

The  state  proved  that  appellant  went 
armed  to  where  deceased  was.  This  fact 
was  relied  upon  for  the  purpose  of  show- 
ing, in  connection  with  other  circum- 
stances, tbat  appellant  Intended  to  kill 
deceased.  When  appellant  started  to  go 
to  where  deceased  was,  he  started  with- 
out his  gun,  and  went  back  and  got 
it.  He  proposed  to  prove,  in  explaining 
his  conduct,  that  his  stepbrother,  Darnell, 
told  him  that  fan  had  better  take  his  gun; 
that  he  (Darnell)  was  satisfled  deceased 
bad  a  pistol.  Upon  objection  by  the  state, 
these  facts  were  rejected,  and  appellant 
reserved  his  bill.  The  proposed  facts 
were  clearly  competent  evidence  whether 
Darnell  knew  deceased  had  a  gun  or  not. 
If  he  induced  appellant  to  believe  that  de- 
ceased was  armed  with  a  pistol.  When 
viewed  in  the  light  of  the  oft-repeated 
threats  made  by  deceased,  it  was  simply 
an  act  of  prudence  tor  appellant  to  arm 
himself. 

In  the  course  of  the  general  charge  the 
jury  were  informed  that,  "if  the  jury  find 
from  the  evidence  that  Williamson  made 
Serious  threats  to  take  the  life  of  defend- 
ant, and  that  defendant  heard  of  such 
threats,  then  the  defendant  would  have 
the  right  to  arm  himself,  so  as  to  be  pre- 
pared to  defend  himself  against  the  at- 
tempted execution  of  such  threats;  and  it 
you  further  find  that  Williamson  made 
the  threats  on  account  of  Intormution 
received,  charging  defendant  with  having 
insulted  his  stepdaughter,  and  that  de- 
fendant in  fact  did  not  offer  such  Insult,, 
then  he  would  have  had  the  lawfnl  right 
to  approach  Williamson,  in  a  lawful,  or- 
derly, and  respectful  manner,  for  the  pur- 
pose of  refuting  such  charge,  and  of  recon- 
ciling Williamson  by  showing  its  falsity. 
But  he  would  not  have  bad  the  right  to 
iipproach  Williamson  with  the  apparent 
intention  of  provoking  a  diflaculty  with 
him,  such  as  would  likely  result  in  some 
injury  to  either  party."  Bearing  upon  the 
same  subject,  the  trial  court  gave  the  fol- 
lowing special  charge,  at  the  request  of 
appellant:  "If  you  believe  from  the  evi- 
dence that  the  deceased  threatened  the 
life  of  the  defendant,  and  that  these 
threats  had  been  communicated  to  the  de- 
fendant, he  would  have  the  right  to  go  to 
the  deceased  with  a  view  of  peaceably  and 
amicably  adjusting  their  differences,  if  any; 
and  this  would  be  true,  even  though  the- 
defendant  was  guilty  of  the  conduct  that 
deceased  charged  against  him." 

The  instructlous  we  have  quoted  from- 
the  general  charge  were  repeated  in  a  sup- 
plemental charge.  It  is  insisted  bycounseV 
for  appellant  that  the  instructions  con- 
tained in  the  general  and  supplemental 
charges  are  incorrect,  becaoae  the  right  ot 
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the  defendant  to  go  to  deceased  in  a  law. 
to],  orderly,  and  reopectful  manner,  for 
the  purpose  of  explaining  aud  Hatlsfylng 
falra,  1b  made  to  depend  npon  defendant's 
Innocence  ot  the  charge  which  deceased 
bad  made;  that  is,  that  be  had  nut  au  in- 
«nlted  Delia  Evans. 

It  la  also  insisted  that,  althuoKb  correct 
InstructionB  wem  given  in  the  charge  re- 
quested by  defendant  upon  this  EObJect,  the 
main  charge  was  not  changed  or  other- 
wise expluliicd,  and  was  calculated  to 
confuse  the  Jury.  Whether  appellant  was 
«ullty  or  not  of  insulting  the  lady,  he  had 
the  light  to  make  an  effort  to  amicably 
adjust  the  matter,  though  in  doing  so 
be  should  be  guilty  of  lying.  The  charges 
on  this  subject  are  in  direct  conflict,  and 
were  calculated,  not  only  to  confuse  the 
Jury,  but  tlie  Jury  may  have  been  gov- 
-erned  by  them,  which  was  erroneous. 
The  objectionable  charge  was  excepted  to 
at  tne  time.  Bradley  v. State,  SI  Ind.  492; 
KIngen  v.  State,  45  Ind.  519;  2  Amer.  & 
Eng.  Enc.  Law.  249.  The  judgment  Is  re- 
Temed,  and  the  cause  remanded.  Judges 
•all  present  and  concurring. 


Smith  t.  State. 

iCourt  ef  Criminal  Appeals  of  Teau.    Nov.  i, 
1892.) 

Criminal  Law— Coxtikoakcs— Con'vbbsatioh 

WITH  CONFKDEBATB— InSTKDOTION. 

1.  A  denial  of  a  continuance  requested  t>e- 
cause  of  the  absence  of  a  witness  will  not  be 
disturbed  on  appeal,  where  the  record  shows 
that  such  witness  was  not  present  at  the  time 
and  place  alleged  in  the  application,  and  that 
the  proposed  facts  were  proved  by  other  wit- 
nesses, who  testified  at  the  trial. 

2.  On  a  prosecution  for  the  tlicft  of  hogs, 
«Tidence  by  the  state,  showing  that  defendant 
and  a  confederate  agreed  to  get  the  hogs;  that 
they  together  drove  them  six  or  seven  miles, 
to  defendant's  place,  and  put  them  in  his 
pen;  and  that  they  together  disposed  of  them 
on  the  following  day, — establishes  a  conspiracy, 
and  renders  admissible  in  evidence  a  conver- 
sation between  a  third  person  and  defendant's 
confederate,  shortly  before  the  theft,  in  which 
he  was  informed  as  to  the  ownership  of  the 
hogs,  thongh  such  conversation  did  not  take 
Vlaee  in  defendant's  hearing. 

3.  A  special  instruction,  though  correct,  is 
properly  refused,  when  the  court's  charge  accu- 
rately presents  the  law  on  the  subject. 

Appeal  from  district  court,  Roberston 
county,  John  N.  Bb.s'urrbon,  Judge. 

John  M.  Smith  was  convicted  of  bog 
theft,  and  appeals.    Affirmed. 

SlmmonB  dt  Crawford,  VV.  O.  Campbell, 
and  Scott  Field,  lor  appellant.  R.  L, 
Henry,  Asat.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellant  was  convicted 
of  hog  theft,  and  prosecutes  this  appeal. 
He  applied  for  a  continuance  for  the  testi- 
mony ot  Mrs.  Evetta,  a  resident  of  Denton 
■county.  It  was  his  third  application. 
By  ber  he  expected  to  prove  that  she  was 

E resent  at  bis  place  when  he  penned  the 
ogs  in  question,  and  recognized  one  of 
them  astalH  property.  The  evidence  in  the 
record  discloses  the  fact  to  lie  that  she 
was  not  present  at  said  time  and  place, 
«nd  that  be  proved  the  proposed  facts  by 
other  witnesses,  who  testified  on  the  trial. 


There  was  no  error  in  the  ruling  of  the 
court  refusing  the  application. 

Davis  testified  that  he  was  In  bis  field 
where  the  alleged  stolen  hogs  were,  and 
was  so  secreted  that  he  could  not  be  seen. 
When  Winkler  came  in  the  field,  and  ap- 
proached near  where  he  (the  witness) 
was,  he  arose,  accosted  Winkler,  and  in 
quired  of  him  his  business.  Winkler  re- 
plied that  he  "was  banting  a  bull.' 
"There  was  a  bunch  of  bogs  In  the  field 
abont  forty  yards  from  where  we  were, 
and  Winkler  asked  whose  they  wer»», "  and 
was  informed  they  belonged  to  Newal 
Smith,  the  alleged  owner  in  this  case. 
Defendant  was  not  present  at  this  con- 
versation. The  tRutlmony  was  objected 
to  because  it  was  irrelevant,  because  de- 
fendant was  not  present,  aud  because  no 
conspiracy  had  been  shown  between 
Winkler  and  defendant.  In  explanation 
of  the  bill  of  exceptions  as  reserved  to  the 
admission  ot  this  testimony,  the  court 
says  that  "a  conspiracy  between  the  par- 
ties was  shown."  An  agreement  between 
them  was  shown  that  they  would  togeth- 
er get  the  hogb,  and  they  were  acting  to- 
gether at  that  particular  time.  While 
Winkler  was  In  the  field  after  the  bogs, 
defendant  was  at  the  field  fence,  with 
their  horses,  about  300  or  400  yards  dis- 
tant. By  12  o'clock  ot  the  same  day  de- 
fendant and  Winkler  bad  together  driven 
the  hogs  about  6  or  7  miles,  to  the  place  ot 
defendant,  and  put  tlieiu  In  his  pen.  On 
the  following  day  the  same  parties  con- 
veyed the  bogs  to  Calvert,  abont  20  miles 
distant,  and  there  disposed  of  thera.  The 
conspiracy  began  before  they  reached  the 
field  where  the  hogs  were,  and  continued 
until  they  were  disposed  of  In  the  town 
of  Calvert.  At  the  very  time  Winkler 
made  the  remarks  and  did  the  acts  com- 
plained of  by  defendant,  he  was  a  princi- 
pal, and  acting  with  him.  The  testimony 
was  certainly  admissible. 

The  defendant  prepared  and  asked  the 
court  to  give  a  special  Instruction  In  re- 
lation to  the  explanation  given  by  him- 
self of  his  possession  ot  the  alleged  stolen 
property.  This  was  refused,  because 
already  snbstantlally  given  In  the  court's 
charge.  It  is  not  error  to  refuse  special 
charges,  even  when  they  enunciate  the 
law,  if  the  court's  charge  correctly  pre- 
sents the  law  controlling  the  subject- 
matter  of  such  requested  instructions. 
Wllison,  Crim.  St.  §  2854.  We  deem  It 
unnecessary  to  review  the  testimony  to 
show  its  sufllcluncy  to  support  the  con- 
viction. Suffice  it  to  say  that.  In  our 
opinion  it  is  amply  sutflclent  to  do  so. 

The  Judgment  is  afl3rmed.  Judgea  all 
present  and  concurring. 


Long  v.  Statb. 

(Court  of  Criminal  Appeals  of  Tessas.    Nor.  t, 

1892.) 

TbBIT— INDICTMBNT— FaILUBS    TO    AlLIOB    OWM- 
BR8B1P. 

An  indictment  for  tfieft,  which  fails  te 
allege  the  ownership  of  the  stolen  property  la 
any  person,  or  that  the  owner  is  to  tos  grand 
jnrors  unknown,  is  fatally  defective. 
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Appeal  frnm  Rains  connty  conrt;  W.  M. 
Lamb,  JiidRe. 

Eck  LiOHK  was  convicted  of  the  tbeft  o( 
«  Bllver  watch,  and  appteals.    Reveraed. 

W.  N.  Brook,  for  appellant.  R.  L. Heaty, 
Asat.  Atty.  Uen.,  for  the  State. 

Dattsbon,  J.  The  appellant  was  con- 
victed of  the  theft  of  a  silver  watch  of  cbe 
value  of  915,  and  bis  panlahtnent  aBsessed 
at  30  days'  confinement  in  the  cuanty  ]all. 
The  information  fails  to  allege  ownerBblp 
of  the  property  in  any  person,  and  Is  there- 
fore fatally  defective.  Cnlberson  v.  State, 
2  Tex.  App.  334;  Stone  v.  State,  12  Tex. 
App.  193;  Maddox  v.  State,  14  Tex.  App. 
447.  Nor  did  it  allege  that  the  owner  was 
to  the  grand  jurors  nnknown.  Wlllsun, 
Crira.St.  §  1258.  Thejudsment  la  reversed. 
and  the  proset-ntion  is  dismissed.  Judges 
all  present  and  concurring. 


BlOBAM  T.  Statb. 

<Court  0/  Orfmimol  Appeals  of  Textu.    Nov.  S, 

1895.) 

BOKGLART— IN-DICTKSWT. 

1.  A  ■beriff's  office  is  a  "hoase,"  within 
Pea.  Coda,  art.  704,  which  defines  the  crime  of 
burtJary  as  beine  the  entrjr  of  &  "house"  by 
force,  etc;  and  hence  an  indictment  which 
charges  defendant  with  breaking  into  the  sher- 
iff's office,  and  also  into  a  vault  therein,  is  suffi- 
cient, though  it  does  not  use  the  precise  lan- 
Cnage  of  the  statute,  and  allege  the  sheriff's 
office  to  be  a  house. 

2.  Where  an  indictment  for  bnrglary  char- 
ges the  tbeft  of  specific  articles,  an  averment 
uat  the  breaking  was  done  "with  intent  to  com- 
mit theft"  is  sufficient,  without  setting  out  the 
essential  elements  of  theft. 

Appeal  from  district  conrt,  Young  conn- 
ty i  Gborok  E.  Mii.lbr,  Jndfire. 

C.  C.  BlKbam  was  convicted  of  burglary 
with  Intent  to  commit  thelt,  and  appeals. 
Affirmed. 

C.  W.  Jobusoo  and  Arnold  £  Adams,  for 
appellant.  S.  H.  Barrlaua,  Aast.  Atty. 
Oen..  for  the  State. 

SiMKiNS,  J.  Defendant  was  indicted  for 
bnrglary  with  intent  to  commit  theft, and 
aentenced  to  three  yearti  in  the  peniten- 
tiary, from  which  be  appeals.  The  defend- 
ant moves  in  arrest  of  Judgment  on  the 
ICronnd  that  the  indictment  charges  no 
ollense  Icnuwn  to  the  laws  of  Texas.  The 
indictment  charges  that  the  defendant 
did  brealt  and  enter  into  the  sheriff's  office 
with  force  and  fraud,  and  did  then  and 
there,  by  force  and  fraud,  break  and  enter 
a  certain  vault,  situated  in  said  sheriff's 
office,  then  in  the  poaaesBlon  and  control 
of  the  said  sheriff,  etc.  The  specific  objec- 
tion was  that  the  indictment  did  not 
c'.iarge  that  a  house  was  burglarized.  Is 
this  indictment  fatally  defective  iu  not  as- 
ing  the  precise  words  of  thestatute.i  and 
alleging  the  sheriH'B  office  was  a  "house?" 
It  is  declared  by  the  Code  tbnt  words  used 
in  a  statnte  to  dellne  an  offense  need  not 
be  strictly  pursued  in  an  indictmeut;  it  is 
anfficient  tu  use  other   nrords,  conveying 

Vtn.  Oode,  art  704,  defines  bnrglary  as  enter- 
ing a  "hooae    by  force,  threats,  or  fraud,  etc 
v.20s.w.no.22— 37 


the  same  meaning,  or  which  Include  the 
sense  of  the  atatutory  words.  Code  Crtm. 
Proc.  art.  428^';  Wlllson.  Grim.  St.  §§  1S)84, 
1955.  An  "ofiSce,"  as  defined  by  Wei)Hter, 
is  "a  house  or  apartment  in  which  public 
officers  and  others  transact  business;  as, 
a  register's  oQlce,  a  lawyer's  office."  A 
"vault,"  by  the  same  authority,  is  "a  cel- 
lar." Theindlctment  alleges  the  breaking 
and  entry  into  the  eheriff's  office,  and  also 
Into  the  vault  situated  in  said  office.  The 
statutory  definition  of  a  "house"  is,  "any 
building  or  structure  erected  for  public  t^r 
private  use."  In  the  Anderson  Case,  17 
Tex.  App.  305,  this  court  has  held  that  the 
corner  «)f  a  store,  picketed  off  as  an  office, 
where  the  books  and  accounts  of  the  firm 
were  kept,  is  a  house,  within  thestatutory 
definition, and  sols  au  apartment  In  which 
public  officers  trannoct  bnsiness.  We 
think  the  place  described  in  the  Indictment 
as  beinc;  hurglariced  was  necessarily  a 
"house'as  defined  In  theCode.  Afamillar 
Illustration  of  this  rule  of  construction 
arises  under  the  statute  punishing  the 
"theft  of  cattle. "  An  indictment  alleging 
the  theft  of  a  steer  was  declared  by  Bbll, 
J.,  to  be  sufficient  without  the  further  al- 
legation ofthe  name  being  cattle,  (Lange's 
Case,  22  Tex.  591,)  and  this  decision  has 
always  been  followed,  (Wlllson,  Grim.  St. 
§1.110.)  And  so  in  other  states.  Thus  in 
Missouri,  under  a  statute  defining  "bur- 
glary" to  be  the  "breaking  of  any  shop, 
store,  booth,  lent,  warehouse,  or  other 
building, "  the  indictment  alleged  the  de- 
fendant did  break  and  enter  "the  depot  "of 
a  certain  railway  company.  Held.itcould 
be  sustained,  as  the  depot  was  either  "a 
warehouse''or  "other  builalug."  State  v. 
Edwards,  (Mo.  Sup.)  19  S.  W.  Rep.  01. 
Again,  in  Ohio,  nnder  a  statute  defining 
"forgery"  to  be  the  "false  making  of  a  bill 
of  exchange  or  other  contract  for  the  pay- 
ment of  money,"an  indictment  forfortiing 
"an  indorsement  on  a  promissory  note" 
was  objected  to  for  insufficiency  in  not  de- 
scribing the  offense  in  the  precise  words  of 
the  statute.  The  court  Bays  the  precise 
words  are  notalwa.TS  indispensable.  The 
offense  should  be  set  out  ivith  deurness 
and  certainty,  and  be  so  described  as  to 
bring  it  within  the  statute.  Poage  v. 
State,  3  Ohio  St.  284;  Kennedy  v.  State,  84 
Ohio  St.  310;  D.  S.  v.  Bnchelder,  2  Gall.  15. 
Tested  by  the  rules  stated,  we  think  the 
Indictment  sufficiently  charges  the  offense 
of  bnrglary  in  charging  the  entry  Into  the 
sheriff's  office  and  into  a  vault  in  said 
office.  Defendant  further  shows  cause  In 
support  of  bis  motion  to  arrest  the  Judg- 
ment that  the  indictment  falls  to  set  out 
the  essential  elements  of  theft,  but  simply 
alleges  the  breaking  was  done  "with  in- 
tent to  commit  tbeft."  It  has  been  held 
by  this  court  that,  where  the  indictment 
for  burglary  also  chargee  theft  of  specific 
articles,  it  is  not  necessary  to  set  forth  the 
esseutiul  terms  of  tbeft  in  charging  the  In- 
tent. This  has  been  directly  decided  in 
this  state.  Williams'  Caae,  24  Tex.  App. 
«9,  5  S.  W.  Rep.  ttflS;  Com.  v.  Brown,  S 
Rawle,207.  Weflnd  noerror  In  the  charge 
of  the  court,  and  the  verdict  is  fully  sup- 
ported by  the  evidence,  and  the  judgment 
is  affirmed.  Judges  all  present  and  con- 
earring. 
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JONEB  V.  State. 

(Court  of  Criminal  Appeals  of  Teocai.    Nov.  5, 
1892.) 

S^LI  OF  MOBTOAQBD  CHATTELS  BT  MiNOB— CBIH> 

iNAL  Liability. 
A  minor  cannot  be  held  criminally  re- 
BDOnsIble  for  sellinK  ciiattMs  luortKHged  by  bim, 
aince  such  sale  is  simply  a  ilisafiirmaDCe  of  the 
mortgage,  which  it  in  ma  right  to  make. 

Appeal  from  diRtrict  court.  Hays  coun- 
ty; U.  Teh.'hmuelkr,  Judge. 

Henry  Juoes  was  cunvlcted  of  selling 
inortKaged  property,  and  appeals.  Re- 
versed. 

L.  J.  A  A.  B.  Storey,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Gen.,  lor  the  State. 

ijiMKiNS,  J.  Defendant  wiih  convicted  ut 
dlHpoHlnK  of  murtKUKed  property,  and 
sentenced  to  two  years  in  the  penitentia- 
ry, from  which  he  appeals.  The  defend- 
ant, a  minor  Kyears  old, executed  a  mort- 
gage  to  hlH  landlord  on  Ids  crop  of  ls91, 
to  secure  the  balance  of  bis  indebtedness 
of  1890,  and  sold  a  bale  of  cotton  without 
his  consent.  The  only  qut*stlon  in  the 
case  is,  can  a  minor  be  held  criminally  re- 
sfionslble  tor  disposing  of  morCRuged 
property?  To  hold  one  responsible  (or 
fraudulently  disposing  of  mortgaRe'l  prop- 
erty, there  must  be  a  valid  and  subnistlng 
roortgage  enforceable  at  law.  However 
solemnly  executed  a  conveyance  or  mort- 
gage of  personal  proper' y  may  be  liy  a 
minor,  be  may  avoid  It  by  sale  or  other 
act  of  dIsaflBrmance.  Mr.  Jones,  in  his 
Chattel  Mortgages,  (section  40,)  states 
the  rule  to  be:  "Thn  mortgage  of  a  mi- 
nor is  voidable,  and  can  be  avoided  by 
bim  at  any  time  durinfi  his  minority,  or 
In  a  reasonable  time  thereafter,  and  an  un- 
conditional sale  of  the  property  is  an 
avoidance  of  the  contract."  The  law 
holds  that  infants  are  lacking  in  Judg- 
ment and  understanding  sufficient  to  ena- 
ble them  to  guard  their  own  interests, and 
the  law  protects  them  against  their  own 
improvidence  and  the  designs  of  others  by 
allowing  them  to  avoid  any  act,  con- 
tract, or  conveyance  not  manifestly  for 
their  interest:  and  the  general  rule  seems 
to  be,  no  express  contract,  when  repudi- 
ated or  dlsatflrmed  by  the  minor,  can  be 
enforced  against  him.  Even  in  case  of  nec- 
essaries, the  recovery  Is  not  on  theespress 
contract  or  contract  price,  but  on  an  Im- 
plied contract  based  on  the  actual  value 
of  the  goods  and  the  fact  that  they  were 
necessaries.  Schoiiler,  Doin.  Rel.  S  411 ; 
Wood  V.  Losey,  50  Mich.  475,  15  N.  W.  Kep. 
657:  Rundel  v.  Keeler,  7  Watts,  237;  Bent 
V.  Manning,  10  Vt.  225;  Merriam  v.  Cun- 
nin«iham,  11  Cush.  40;  Parsons  v.  Keys, 
4:<  Tex.  557;  Trainer  v.  Trumbull,  141  Muss. 
627,  6  N.  E.  Rep.  761 ;  Price  v.  Sanders,  60 
Ind.  SIO. 

Now,  courts  refuse  to  enforce  a  contract 
against  a  minor  when  disallirmed  by  him, 
and  it  is  well  settled  he  may  repudiate 
any  contract  by  refusal  to  pay  or  by  sale 
and  in  other  ways.  If  the  statute  prohib- 
iting the  sale  ot  mortgaged  property  is 
to  be  construed  as  applying  to  him,  then 
It  strips  him  of  the  right  to  disaffirm  the 
contract,  the  shield  of  protection  given 


bim  by  the  common  law,  and  places  bim 

helplessly  In  the  grasp  of  bis  creditor, 
who,  under  the  threat  of  a  criminal  prustt- 
cutlon,  forbids  the  sale  ot  bis  crop  or  the 
payment  of  ita  proceeds  to  himself.  Sucb 
a  contract  can  never  he  held  for  the  bene- 
fit of  the  minor,  and  courts,  from  the  ear- 
liest times,  have  refused  to  uphold  con- 
tracts with  penalties  against  minors.  In 
the  case  of  State  v.  Howard.  88  N.  C.  650, 
the  court  held  that  an  Indictment,  under  a 
statute  like  ours,  torbidding  tlie  sale  ur 
disposal  of  a  mortgaged  crop,  cannot  be 
sustained  when  It  appears  that  the  defend- 
ant is  an  infant.  The  alleged  disposition 
was  a  dlsatfirraance  of  the  contract,  and 
rendered  it  void.  So  in  the  case  of  State 
v.  Plaiated,  43  N.  H.  413,  where  a  minor 
mortgaged  a  horse  and  sold  it.  the  court 
held  that,  while  an  infant's  mortgage  on 
personal  property  was  voidable  and  bind- 
ing until  avoided,  any  act,  as  a  sale  of 
such  property,  showing  bis  intentions  not 
to  be  bound  by  said  mortgage.  Is  a  suffi- 
cient avoidance  of  It.  We  are  of  opinion 
tbat  the  sale  of  the  bale  of  cotton  viola t- 
.ed  no  criminal  statute,  but,  on  thecontra- 
ry,  the  net  was  simply  a  disaffirmance  ot 
the  mortgage,  and  the  special  instruction 
given  to  the  Jury  when  they  returned  Into 
court  and  asked  instructions  on  this  ques- 
tion was  erroneous.  The  Judgment  is  re- 
versed, and  the  cause  remanded.  Jodgee 
all  prssent  and  concurring. 


GiLi.  ▼.  State. 
(Court  0/  OnmiruU  ApvecUs  cf  Tsm*.    Nor.  1, 

IXDioTMBirr  Aim  Inpormatioh— Aixboiko  Tnta 
or  OFPB.vaE. 
An  information  and  complaint  presented 
and  filed  on  the  same  day  tbat  the  offense  is  al- 
leged to  have  been  committed  are  fatally  de- 
fective in  not  charging  the  offenae  to  have  been 
committed  before  such  presentment  and  filing, 
as  Code  Crim.  Proc.  art.  420,  suhd.  6.  requires 
the  time  mentioned  in  an  indictment  or  informa- 
tion to  l>e  some  date  anterior  to  ita  presentmrat. 

Appeal  from  Rains  county  court;  W.  M. 
Lamb,  Judge. 

Claude  Uill  was  convicted  of  resisting  an 
officer,  nnd  appeals.     Reversed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  tor  tbe 
State. 

Davidson,  J.  Appellant  was  convicted 
of  resisting  an  officer.  The  affidavit  and 
information  charge  the  offense  to  have 
been  committed  on  the  24th  day  ot  Decem- 
ber, 1891,  and  both  pleadings  were  pre- 
sented and  filed  on  tbe  24th  day  of  De<:em- 
ber,  1891.  When  it  is  alleged  that  tbe 
offense  is  committed  on  the  same  day  on 
which  the  Indictment  or  information  is 
presented.  It  must  be  averred  that  the 
offense  was  committed  prior  to  such  pre- 
sentment. CodeCrlm.  Proc.art.420,  sirbd. 
6;>  Williams  v.  State,  12  Tex.  App.  2:!6: 
Joel  T.  State,  28  Tex.  642;  Willson,  Crim. 
St.  S  1954.     The  iaformation  and    com- 

"RAt  lubdlTlslon  provides  Aat  in  an  indictment 
'^e  time  mentioned  must  be  some  date  anterior 
t«  tile  presentment  of  the  indictment,  and  not  so 
remote  that  the  prosecution  of  the  offense  is 
bured  by  limitation." 
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plaint  are  hotb  fa  tally  detective  In  not  char- 
ging the  ofTenro  tn  have  been  committed 
at  Bome  time  anterior  to  their  belDK  pre- 
•ented  and  filed.  The  judgment  la  re- 
reroed,  and  the  prosecution  dlamlaaed. 
Jndges  all  present  and  concurrtnc 


CRAeS  T.  ESTATE. 

(Coitrt  of  Crimlb^ai  ApptaU  t^  Texas.    Nor.  80, 
Criminal  Law— Eyidbncb  as  to  Motitb— Com> 

TICTION  FOB  BiMILAU  OfFBNSE — InSTKUCTIOXS. 

1.  On  a  proaecutiton  for  assaalt  with  in- 
tent to  mnrder,  where  the  evidence  connecting 
defendant  with  the  crime  is  purely  circnmstan- 
tial,  eridence  of  another  assault,  committed  on 
the  prosecuting  witness  by  defendant  a  few 
months  before  the  one  in  qaestion,  and  the  rec- 
ord of  defendant's  conviction  for  such  assaalt, 
are  admissible  to  prove  motive. 

2.  Where  the  eviilence  leaves  it  very  doubt- 
fol  as  to  whether  defendant  had  an  accomplice, 
a  conviction  wiU  not  be  reversed  for  the  failure 
of  the  lower  court  to  fully  instruct  the  jury  as 
to  the  meaning  of  the  woni  "accomplice  In  its 
broailest  sense,  as  used  in  Code  Grim.  Proc 
art.  741.  which  requires  the  testimony  of  an  ac- 
complice to  be  corroborated. 

Appeal  from  cMatrict  court.  Bell  county; 
W.  A.  Blackbl'kx,  Jud^e. 

Alf  Craxa  waa  convicted  of  an  RHHault 
with  Intent  to  murder,  and  appeals.  Af- 
firmed. 

R.  L.  Uearjr,  Asst.  Atty.  Qen.,  for  the 
State. 

Davidro.n,  J.  Appellant  was  convicted 
of  an  ansault  vfltb  Intent  to  murder  one 
Walden.  alleged  to  have  been  committed 
in  .March.  1891.  In  the  summer  of  1891  he 
bad  been  convicted  of  a  similar  assault  up- 
on the  same  party,  which  had  occurred  In 
December,  ls90.  Over  appellant's  objec- 
tion the  prosecution  was  permitted  to 
prove  on  the  trial  n[  this  cause  the  prior 
assault  and  former  conviction.  In  this 
case  the  state  relied  on  clrcnmstantlal  evi- 
dence. Tbe  evidence  objected  to  was  ad- 
mitted to  prove  motive  and  III  will.  Where 
a  crime  has  b?en  committed,  and  the  cir- 
cumstances point  to  the  party  on  trial 
charKed  with  such  crime,  any  fact  tendlnjj 
to  show  him  to  hnthe  perpetra tor  of  the 
otfense  la  adnilsHlble  to  prove  motive, 
even  thouRh  such  iact  or  circumstance  be 
remote;  and  It  Is  competent  to  prove  acta 
of  the  accused  occurring  prior  to  the  ansa  nit 
under  Investigation  when  the  acts  them- 
■elres,  taken  in  connection  with  otherfacts 
or cIrcnmstanceH,  prove  or  tend  to  show 
the  animus  of  the  accused  towards  the  as- 
saulted party.  Wlllson,  Crlm.  »t.  S§  1043, 
1IM4.  Appellant.at  tbe  date  of  theassault 
cbarKed  In  this  case,  was  underlndlctment 
for  the  former  assanlt  upon  Walden.  alleg- 
ed to  have  been  committed  the  previous 
Derember,  which  Indictment  was  presented 
in  court  on  February  19, 1891,  less  than  one 
one  month  prior  to  the  assault  charged 
in  thiH  case;  and  Walden  was  the  princi- 
pal witness  for  the  state  in  that  case.  It 
was  clearly  itermlsslble  for  tlie  prosecu- 
tion to  prove  tbe  former  assaalt,  aa  well 


BB  tba  Indictment  predicated  thereon. 
Dnbose  v.  State,  18  Tex.  App.  418;  Taylor 
V.  State,  14  Tex.  App.  340;  Powell  v. 
State,  13  Tex.  App.  244;  Koblnson  v. 
State,  16  Tex.  App.  847;  Kunde  v.  Mtate, 
22  Tes.  App.  65,  8  S.  W.  Rep.  325;  Rncker 
V.  State,  7  Tex.  App.  549;  Howard  ▼. 
State,  25  Tex.  App.  (>S(5,  8  S.  W.  Rep.  929; 
Anderson  v.State,  15  Tex.  App.  447;  John- 
son V.  State,  29  Tex.  App.  150,  15  S.  W. 
Rep.  647;  Brunet  v.  State,  12  Tex.  App. 
521 ;  Blackwell  v.State,  29  Tex.  App.  195,15 
S.  W.  Rep.  697;  Carr  v.  State,  41  Tex.  548. 
The  record  of  appellant's  conviction  in 
the  former  cnse  was  also  offered  In  evi- 
dence by  the  state,  and  objected  to  by  ap- 
pellant. The  objections  being  overruled, 
appellant's  counsel  stated  to  tbe  court 
that.  If  the  record  was  admissible,  tbe 
state  could  prove  the  convlcticm  without 
the  necessity  of  reading  the  record  to  tbe 
Jury,  reserving  his  objections  to  the  evi- 
dence becaiihe  it  was,  in  any  form.  Inad- 
missible. That  this  testimony  was  admis- 
sible as  tending  to  prove  motive  is,  we 
think,  hnrdly  an  open  question  in  this 
state.  Johnson  v.  State,  29  Tex.  App.  150, 
15  S.  W.  Rep.  647;  Brunet  v.  State,  12  Tex. 
App.  521.  See.  also,  Whart.  Crlm.  Ev.  { 
6024.  "A  prior  Judgment  may  also  be  ad- 
missible as  part  of  tbe  evidence  on  wbicb 
the  ease  for  or  against  the  appellant  may 
be  made  out.  •  •  •  It  may  be  rele- 
vant, also,  to  prove  a  former  oHense  com- 
mitted by  the  defendant  as  part  of  tbe 
system  of  crime  of  which  the  offense  under 
trial  Is  another  part.  If  so.  It  la  admissi- 
ble to  put  In  evidence  tbe  defendant'a  con- 
viction of  the  former  offense.  •  «  • 
And  a  record  of  conviction  of  defendant  in 
the  same  Jurisdiction,  being  an  adjudica- 
tion In  which  the  same  parties  were  liti- 
gant, may  be  conclusive  when  showing  a 
relevant  fact."  Whart.  Crlm  Ev.  {  102a; 
Com.  V.  Evans,  101  Mass.  25;  Com.  v. 
Feldroan,  181  Mass.  5.<<8.  This  court  said  in 
Johnson's  Case:  "It  was  not  error  to 
admit  in  evidence  against  the  defendant 
the  Indictmeuta  and  recti, >U  mentioned  In 
defendant's  bill  of  exceptions.  This  testi- 
mony was  admissible  to  show  motive  for 
tbe  commission  of  the  murder,  and  to 
this  purpose  the  testimony  was  restricted 
by  the  charge  of  the  court. "  Johnson  y. 
State,  29  Tex.  App.  160, 15  S.  W.  Rep.  647. 
Inasmuch  as  the  appellant  neither  re- 
quested a  special  instruction,  nor  excepted 
to  the  charge  given  In  relation  to  accom- 
plice's testimony,  we  do  not  think,  under 
the  facta  of  this  case,  the  evidence  leaving 
it  so  very  donbttui  as  to  whether  there 
was  an  accomplice,  the  Judgment  should 
be  reversed  because  the  word  "accom- 
plice" was  not  fully  defined  as  nnderstood 
in  Its  broadest  sense  under  article  741, ^ 
Code  Crim.  Proc.  Timbrook  v.  State,  IH 
Tex.  App.  1 :  ZoUIcofter  v.  State,  16  Tex. 
App.  312;  Burke  v.  State.  15  Tex.  App. 
166.  The  Judgment  is  afllrmed.  Judxe» 
all  present  and  concurring. 

This  artide  provides  that  "a  conviction  can- 
not be  had  upon  the  testimony  of  an  accomplice,, 
nnleaa  corroborated,"  etc 
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Ex  parte  Williams. 
(Court  of  Criminal  Ai^alt  of  Teocas.   Vor.  U, 

ATTORNBTS— OOCUFATION  TAX— CONSTITCTIOHAI. 

Law. 

1.  Const,  art  8,  {  1,  proTldes  that  the  legis- 
latni-e  may  impose  occupation  taxes  on  natural 
persons  and  corporations  "doing  business  in  the 
state.  •  •  •  Persons  engaged  in  mechanical 
and  agricultural  pursuits  shall  never  be  required 
to  pur  au  occupation  tax."  BM,  that  the  leg- 
islature may  impose  an  occupation  tax  on  law- 
yers, and  subject  them  to  criminal  prosecution 
and  fine  for  practicing  without  paying  such  tax 
and  taking  out  a  license. 

2.  Const,  art.  2,  {  1,  forbids  one  department 
of  the  goTemment  to  interfere  with  the  powers 
of  the  others.  Beld^  that  there  is  no  impued  ex- 
emption from  taxation  in  furor  of  lawyers  aris- 
ing from  the  fact  that  they  are  officers  of  the 
court,  and  part  of  the  judicial  system. 

3.  Lawyers  are  not  constitutional  officers, 
their  olEce  being  for  life,  and  Const,  art.  Id,  i 
30.  providing  that  all  terms  of  office  not  other- 
wise fixed  by  the  constitution  shall  be  limited 
to  two  years. 

4.  Even  if  they  were  constitutional  officers, 
they  would  be  taxable;  the  state  having  a  right 
to  tax  the  salaries  and  compensation  of  her  own 
officers. 

6.  The  tax  is  not  in  conflict  with  Const  art 
1,  {  10.  providing  that  the  accused  sliall  have 
tae  right  to  be  heard  by  himself  or  counsel  or 
both,  the  person  accused  of  crime  always  being 
within  reach  of  lawyers  in  a  position  to  defend 
him  by  reason  of  having  ^aid  their  tax. 

6.  The  tax  is  not  a  violation  of  Const,  art 
8,  S  1.  requiring  taxes  to  be  etiual  and  uniform; 
the  nile  tiuiug  that  taxation  is  equal  and  uni- 
-form  if  all  persona  in  the  same  calling,  trader  or 
jirofession  are  taxed  alike. 

7.  The  tax  law,  in  requiring  the  lawyer  to 
receive  a  new  license  from  the  connty  clrark  no- 
on payment  of  the  tax,  does  not  impair  the  obU- 
gation  of  a  contract  or  interfere  with  his  Test- 
ed right  as  an  attorney;  such  license,  being  ie- 
•nable  only  to  one  who  has  been  previously 
licensed  as  an  attorney,  does  not  confer  the 
privilege  of  being  a  lawyer,  but  simply  affords  a 
convenient  method  for  collecting  the  tax,  and  is 
»  receipt  therefor. 

Appeal  from  Tarrant  connty  court;  W. 
D.  Habkib,  .Judffe. 

W.  R.  WiniamR  was  arrested  on  the 
charge  of  practicing  law  without  paying 
bis  occupation  tax  as  an  attorney,  and 
sued  out  a  writ  of  babeaa  corpus  from 
the  court  of  crlinlnal  appeals  upon  refusal 
of  the  county  ooiirt  to  Issue  the  writ. 
Upon  the  return  of  the  writ  the  petition 
was  refused,  and  the  petitioner  remanded 
to  the  custody  of  the  sheriff. 

Byron  Johnson  and  Jna.  S.  Davis,  for 
relator.  R.  L.  Henry,  Asst.  Atty.  Gen., 
tor  the  State. 

SiMRiNS,  J.  Relator,  a  practicing  attor- 
ney of  the  state  of  Texas,  charged  upon 
afHdavit  and  complaint  with  the  offense 
of  unlawfully  engaging  in  the  occupntion 
of  practicing  law  without  paying  the  tax 
due  thereon,  was  arrested  on  the  i9th  of 
September,  1892,  under  a  warrant  Issuing 
out  of  the  county  court  of  Tarrant  coun- 
ty. On  the  20th  of  September,  1892.  rela- 
tor presented  hts  petition  for  AabeAScor- 
pi/j?  to  the  county  Judge,  who  refused  to 
grant  the  writ.  An  application  was  then 
made  to  one  of  the  Judges  of  this  court, 
who  granted  the  writ,  returnable  before 
this  court  at  tbla  term.    The  petition  seta 


op  all  the  tacts  necessary  to  tfaa  deter- 
minatioa  of  the  cause.  It  admits  that  pe- 
titioner Is  a  duly-licensed  attorney  of  the 
■tate,  and  engaged  In  the  practice  of  bis 
profession;  that  the  occupation  tax  waa 
levied ;  that  be  bad  failed  to  pay  said  tax; 
but  denies  bis  liability  to  pay  an  occupa- 
tion tax  upon  thefoUowIng  grounds:  (1) 
That,  havlag  been  regularly  admitted  and 
qualified  as  an  attorney  at  law,  he  became 
an  officer  of  court,  and  part  of  the  indl- 
clary  of  the  state;  and  the  levy  of  said 
tax  is  In  violation  of  section  1,  art.  2,  of 
the  constitution,  which  forbids  one depiirt- 
roeut  to  Interfere  with  the  powers  of  the 
others.  (2)  Because  said  tax  violatps  sec- 
tion lO.art.  1,  which  provides  that  the  ac- 
cuKed  shall  have  the  right  to  be  benrd  by 
himself  or  counsel  or  both,  and  this  tax, 
by  dlRfranchlsIng  counsel,  may  operate 
against  that  right.  (.3)  Because  said 
right  violates  section  1,  art.  8,  in  not  being 
equal  and  uniform.  (4)  Because  article 
110,  Pen.  Code,  is  unconstitutional,  in 
that  It  prohibits  the  practice  of  law,  un- 
less the  attorney,  already  licensed  under 
the  judgment  of  the  court,  should  pro- 
cure a  new  license  from  the  county  clerk, 
therehylmpalrlng  the  obligation  of  a  con- 
tract, and  interfering  with  a  vested  right. 
The  relator  was  prosecuted  under  article 
110,  Pen.  Code,  which  rends:  "Any  person 
who  shall  pursue  or  follow  any  occupa- 
tion, calling,  or  profession,  or  do  any  act 
taxed  by  law,  without  first  obtaining  a 
license  therefor,  shall  be  fiued  in  any  sum 
not  less  than  the  amount  of  taxes  so  due, 
and  not  more  than  double  that  nmonnt." 
1.  The  first  ground  has  been  so  earnest- 
ly pressed,  both  In  oral  argument  and 
brief,  that  we  will  consider  it  at  length. 
If  relator  expects  to  escape  the  taxing 
power  of  the  state,  he  must  show  clearly 
his  constitutional  right  so  to  do.  In 
speaking  of  the  power  of  taxation,  Mr. 
Cooley  declares  It  Is  one  so  uDliralted  in 
force  and  searching  In  extent  that  courts 
scarcely  venture  to  assert  it  Is  subject  to 
any  restrictions,  except  such  as  rest  in  the 
discretion  of  the  authority  which  exer- 
cises it.  It  reaches  to  every  trade  or  oc- 
cupation, to  every  object  of  Industry,  use, 
or  employment.  Cooley,  Const.  Lim.  c.  14, 
p.  687.  The  right  of  the  state  to  tax  pro- 
fessions and  occnpations,  unless  there  Is 
some  special  constitutional  prohibltlun, 
seems  to  be  generally  conceded.  Tied. 
Llm.  S  101,  p.  282;  State  t.  Hayne.  4  S. 
C.  403;  Quid  r.  KIchmond.  23  Grat.  409; 
Com.  T.  Moore,  25  Grat.  951 ;  Cousins  v. 
State,  60  Ala.  113;  Stewart  v.  Potts,  49 
MlBS.  749;  Morrill  ▼.  State,  38  Wis.  428; 
Young  V.  Thomas,  17  Pla.  169.  Is  there 
any  special  constitutional  inhibition 
against  taxing  lawyers?  Article  8,  §  1, 
of  the  constitution  provides  that  the  leg- 
islature may  impose  occupation  taxes, 
both  upon  natural  persons  and  corpora- 
tions, otherthan  municipal,  doing  business 
in  this  state.  •  •  >  Persons  engaged 
In  mechanical  and  agricultural  pursuits 
shall  never  be  required  to  pay  an  occupa- 
tion tax.  It  Is  obvious  from  the  express 
terms  of  the  constitution  that  the  only 
exemptions  from  the  all-pervading  power 
of  taxation  are  the  agricultural  and  me- 
chanical pursuits,  and  under  the  familiar 
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ra1eofeoDBtnict1oo,exprf«a/o  uvIuk  eat  ex- 
elusio  alt^rlna,  the  occopation  ut  a  lawyer 
woDld  b«  subject  to  taxation.  But  it  In 
claimed  that  there  is  aniraplipdozemption 
tram  this  tux  in  favor  of  lawyers,  arlainf; 
from  the  fact  that,  as  otflcers  of  the  court, 
they  are  a  part  of  the  jodiclal  Bystem  of 
the  state,  and.  If  the  right  to  tax  be  con- 
ceded, the  leglHlature  could  tax  them  out 
of  exiateuce.  The  right  to  tax  implies  the 
power  to  destroy.  It  could  thereby  great- 
ly Impair  or  deHtroy  the  judicial  depart- 
ment. Now,  in  the  first  place,  it  cannot 
be  contended  that  lawyers  are  constitn- 
tional  ofiBcers.  All  terms  of  ofRce  not 
otherwise  fixed  by  the  constitution  are 
limited  to  two  years.  Section  30,  art.  16. 
The  offlce  of  an  attorney  is  for  lite.  They 
are  not  regarded  as  public  oHlcers,  for 
their  duties  iippertain  only  to  the  courts 
in  which  they  are  authorized  to  practice. 
Kx  parte  Garland,  4  Wall.  383:  £z  parte 
Law,  35  Ga.  2)j5:  Ex  parte  Tale,  24  Cai. 
241.  But,  conceding  them  to  be  officers, 
still  that  would  be  no  ground  for  exemp- 
tion from  taxation.  The  proposition  so 
Btrongly  relied  on  by  counsel,  "that  the 
state  cannot  tax  federal  asencies,"  has  no 
application  here.  Mr.  Cooley  says:  "The 
United  States  may  tax  the  salaries  or 
compensation  ut  its  own  officers,  and  the 
state  may  tax  those  of  the  state  othcers, 
tbooKb  neither  can  tux  the  compensation 
received  by  the  officers  of  the  other." 
Cooley,  Tax'n,  801.  But,  In  the  second 
place,  the  contention  that  the  leRislature 
may  cripple  or  destroy  the  Judicial  de- 
partment Is  more  plausibla  than  sound. 
We  certainly  are  nut  to  presume  that  a 
co-ordinate  department  of.  the  govern- 
ment would  abuselts  power  by  Imposing  a 
prohibitory  tax  on  the  practice  of  law. 
The  objection  goes  to  the  existence  of  the 
power,  rather  than  to  any  probability  of 
its  exercise.  It  is,  indeed,  an  objection 
that  could  be  nrged  against  any  exercise 
of  the  taxing  power.  Thns.tbelegislature 
ought  not  to  have  the  power  to  tax  land, 
for  fear  It  ralght  confiscate;  nor  personal 
property,  because  the  tax  imposed  nrigbt 
exceed  its  value;  nor  any  occupation, 
business,  or  pursuit,  because  they  rould 
be  taxed  out  of  existence,  and  the  liveli- 
hood of  many  be  destroyed.  The  answer 
to  all  such  objections  Is  to  befoundin"  the 
law  and  order  instincts"  of  the  people, 
and  their  capacity  for  "self-government." 
In  the  language  of  Chief  Justice  Mar- 
BBAT.i.:  "The  only  security  against  abuse 
lies  in  the  structure  of  oar  government, 
and  the  Influence  of  the  constituency  over 
the  representatives."  Ho  says  the  people 
of  a  state  give  their  government  a  right 
to  tax  themselves  and  their  property, 
and  prescribe  no  limit,  as  the  exigencies  of 
the  government  cannot  be  measured  or 
limited,  resting  confidently  on  the  interest 
of  the  legislator,  and  on  the  influence  of 
the  constituency  over  ttie  representative. 
UcCnIloch  T.  Maryland,  4  Wheat.  428. 
Bat  this  contention  of  an  indirect  crip- 
pling of  the  judicial  department  by  the 
imposition  of  a  small  tax  on  lawyers 
grows  very  tenuous  when  we  think  bow 
directly  the  same  result  may  be  accom- 
tilitihed  If  the  legislature  was  so  disposed. 
The  license  of  an  attorney  grows  out  ot 


the  requirement  of  the  legislative  act. 
It  ia  not  granted  to  him  simply  as  a  per- 
sonal privilege,  but  also  as  u  protection 
to  the  community  from  the  evils  resulting 
from  a  want  of  professional  qualifications. 
The  samfl  public  policy  requites  tbera 
should  be  licensed  preachers,  physicians, 
teachers,  and  other  professional  occupa- 
tions. Now,  it  the  legislature,  intending 
to  destroy  the  legal  class,  was  to  mlnl- 
mlie,  or  even  repeal,  all  requirements  for 
professional  learning,  and  allow  any  one 
who  desires  so  to  do  to  argue  cases  in 
conrt.  ail  licenses  would  ipso  /acto  become 
nugatory,  and  cease  to  give  any  distinc- 
tive standing  to  their  holders.  In  Fletch> 
er  V.  Peck,  6  Cranch,  136,  Judge  Marshall 
declared  that  the  question  how  far  the 
legislature — the  law-giving  power — may 
involve  every  other  power  in  cases  whera 
the  constitution  is  silent,  has  perhaps 
never  been,  and  never  can  be,  definitely 
settled,  and  so  the  legislature  might  im- 
pose a  heavy  tax  upon  litigation,  and 
thereby  strike  directly  at  the  usefnlness  of 
the  courts,  and  the  business  ot  the  law- 
yers; or,  again,  the  legislature  might  fail 
to  make  an  appropriation  for  the  sup- 
port of  the  judiciary,  and  thereby  suspend 
the  operation  of  that  department,  which 
would  have  no  power  to  compel  the  legis- 
lature to  levy  any  tax  or  make  any  appro- 
priations for  their  benefit.  But  there  Is 
no  danger  ot  any  such  revolutionary 
emergency.  The  people  know  how  to  gov- 
ern themselves  and  uphold  their  govern- 
ment. The  ballot,  that  voices  the  will  of 
the  people,  guards  their  most  sarred  rlgh  ts, 
and  tempers  legislative  acts  with  conserv- 
atism. We  can  safely  assert  the  legal  pro- 
fession will  be  the  last  In  this  government 
to  he  endangered.  In  every  period  of  our 
history  Us  members  have  been,  as  they 
always  will  be,  honored  and  trusted  more 
than  any  other  class  by  the  people;  and 
we  may  say  with  just  pride  they  have  not 
been  undeserving  of  this  confidence. 

2.  There  is  certainly  no  force  in  the  prop- 
osition that  by  the  Imposition  of  this  tax 
some  defendant  may  bedeprlved  of  counsel. 
The  presumption  is  absolute,  says  Judge 
Dradbriok,  in  the  Tennessee  "Lawyers' 
Tax  Cases,  "that  all  good  citisens  will  obey 
their  state's  laws,  and  pay  the  taxed  im- 
posed. There  will  always  be  lawyers 
who  obey  the  law,  and  pay  their  uccupa- 
tlon  taxes.  The  person  accused  of  crime 
will  always  be  within  reach  of  lawyers  in 
a  position  to  defend  him  by  reason  of  hav- 
ing paid  their  tax.  Until  the  criminal  can 
show  that  he  has  actually  been  deprived 
of  legal  counsel  by  reason  of  this  occupa- 
tion tax,  the  lawyer  cannot  interpose  this 
plea,  that  can  only  inure  to  the  benefit  ot 
the  defendant.  It  is  a  defense  peculiarly 
personal,  and  this  court  would  not  de- 
clare the  occupation  tax  law  unconstitu- 
tional on  the  ground  that  some  criminal 
might  be  deprived  of  counsel  by  reason 
of  the  law,  although  no  such  ca8e  arose, 
or  ever  will  arise.  This  contention  is  ut- 
terly without  foundation,  for  the  reason 
that  this  provision  was  put  in  the  bill  of 
rights  not  to  operate  upon  contingencies, 
but  upon  actual  occurrences;  and  we 
have  none  such  here.  Many  reasons  could 
be  nrged  against   this  position,  bat  it  la 
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'deemed  bo  frail  tbat  It  Ih  not  neceaaary  tu 
'deal  witb  It  further  than  to  draw  a  plain 
parallel.  We  might  with  equal  propriety 
cbarice  the  legislature  with  murder  be< 
-caaae  Bome  person  gets  snake  bitten,  and 
ran  get  no  whisky  to  drink  for  it,  and 
dies  on  account  o(  the  legislature  Impos- 
ing an  occupation  tax  on  liquor  dealers, 
as  to  say  that  a  criminal  Is  deprived  of 
the  right  of  appearing  by  counsel  nn  ac- 
count of  the  legislature  placing  an  occu- 
pation tax  on  lawyers,  or  might,  with 
some  propriety,  accuse  the  legislature 
with  murder  because  some  persons  die 
on  account  ot  a  tax  on  traveling  physi- 
cians. The  cases  are  about  on  a  par.  8 
Ueiak.  6ti0. 

3.  The  objection  tbat  the  tax  la  not 
equal  and  uniform  is  not  tenable.  The 
rule  is  that  taxation  will  be  equal  and 
oniform  If  all  persons  in  the  same  calling, 
trade,  or  profession  are  taxed  alike.  Al- 
brecht's  Case,  8  Tex.  App.  2'J6;  Texas 
Banking  &  Ins.  Co.  v.  State,  42  Tex.  &40; 
Tied.  Lira.  8  101,  p.  282;  Cooley,  Const. 
Llm.  128,  138;  Hodgson  v.  City  of  New 
Orleans,  21  La.  Ann.  301. 

4.  Tbat  in  requiring  a  new  license  It 
impairs  the  obligation  of  a  contract. 
We  do  not  agree  to  the  proposition  as- 
serted In  the  LangullleCase,  4  Tex.  App. 
312,that  a  lawyer's  license  is  a  naked  priv- 
ilege, revocable  at  pleasure  by  the  state. 
We  think  there  is  no  question  that  a 
lawyer  holds  his  license  during  good  be- 
havior, and  can  only  be  deprived  of  it  for 
misconduct,  ascertained  and  declared  by 
«  Judgment  o(  the  court,  after  opportunity 
to  be  heard  has  been  afforded.  Ex  parte 
43arland,  4  Wall.  833.    But  to  tax  the  em- 

Cloyment  of  a  vested  risbt  has  never  been 
eld  to  Impair  It,  or  interfere  with  Its 
-exercise.  The  question  before'  us,  then, 
la  not  whether  defendant  shall  be  de- 
prived of  the  right  to  practice  law  by  for- 
bidding the  exercise  of  the  right,  or  by  an- 
nexing conditions  Impossilile  of  perform- 
ance, as  In  the  Garland  Case,  but  whether, 
having  been  licensed  and  permitted  ro 
practice,  he  may  be  taxed  for  the  privilege 
granted  by  the  state;  for  though  a  license 
be  a  vested  right,  yet,  unless  there  ia 
something  in  the  privilege  by  which  the 
state  has  relinquished  the  right  of  taxation, 
it  is  presumed  to  be  accepted  subject  to 
the  power  of  the  state  to  impose  upon 
Its  exercise  a  share  of  the  pnblic  burdens 
by  way  of  taxations.  Bank  v,  Billings, 
4  Pet.  553.  This  question  has  been  repeat- 
edly before  the  courts  of  the  country,  and, 
with  but  a  single  qualified  exception, 
they  have  declared  tbat  the  practice  of 
the  legal  profession  is  subject  to  nn  occn- 
patiou  tax,  like  any  other  occupation. 
In  the  leading  case  of  Ould  v.  Richmond, 
23  Grat.  464,  the  court  says  that,  while 
the  lawyer  conid  not  be  deprived  of  bis 
right,  except  by  the  Judgment  of  a  court. 
It  was  also  a  valuable  civil  right  and 
privilege,  to  which  were  attached  valu- 
able Immunities  and  pecuniary  advan- 
tages, and  Is  a  fair  subject  of  taxation  by 
the  state.  Weeks.  Attys.  at  Law,  $  41; 
Tied.  Llm.  101;  State  v.  Hayne,  4  8.  C. 
410;  Jones  T.  Page,  44  Ala.  «58;  Cousins 
V.  State,  60  Ala.  113;  In  re  Knox,  64  Ala. 
465;  Mayor  V.  Hines,S8  Qa.  616;  Wright  v. 


Mayor,etc.,64Ga.  645;  Holland  ▼.  Isler,  77 
N.  C.  1;  Wilmington  v.  Macks,  86  N.  C.  88; 
State  ▼.  King,  21  La.  Ann.  201;  State  r. 
Waule8,12La.Ann.843;  Tonng v.Thomaa. 
17  Fla.  170:  Ohio  v.  Gasiay,  5  Ohio.  22; 
State  ▼.  Hibbard,  3  Ohio,  63;  State  ▼. 
PoodHt,  Id.;  City  of  St.  Louis  v.  Langblln. 
49Mo.  559.  Neither  do  we  see  any  objection 
to  tbu  requirement  by  the  statute  of  a 
license  to  be  Issued  to  attorneys  who 
propose  to  practice  law.  This  llcease. 
issued  by  the  county  clerk,  is  not  issued 
to  any  one  who  may  apply  for  it,  and 
pay  the  tax.  It  cannot,  ot  itself,  author- 
ise any  one  to  practice  law.  It  Is  good 
only  In  the  hands  of  one  who  has  been 
previously  licensed  as  an  attorney  at  law. 
This  county  clerk's  license  Is  simply  a  roo- 
venient  method  of  collecting  the  tax. 
Though  called  a  ** license, "  It  does  not 
purport  to,  neither  does  it,  confer  the 
privilege  of  being  a  lawyer  npon  Its  face. 
It  is  simply  a  receipt  for  the  occupation 
tax.  LicenseTaxCaBe8,5  Wall. 472;  Brown 
V.  Maryland,  12  Wheat.  555;  Ward  v. 
State,  1  Amer.  Rep.  54;  Cooley,  Const. 
Llm.  p.  496.  OnrconcluHionisthat  the  law- 
yers of  the  state  are  liable  to  the  occupa- 
tion tax,  and  we  think  the  county  court 
did  not  err  in  refuaing  the  writ  of  habeas 
corpus.  The  prayer  of  petition  Is  hereby 
refused,  and  he  is  remanded  to  thecimtody 
of  the  sheriff  of  Tarrant  county.  Judaea 
ail  present  and  concurring. 


Tbkztant  v.  Stats. 
(Court  of  CrimiTuU  Av^ali  of  Temu.    Nov.  W, 

Appeal  from  Galveston  oonnty  court;  Charles 
li.  CleTeland,  Jndge. 

L.  E.  TrezTaot  was  convicted  of  practictng 
law  without  a  license,  and  appeals.     AArmeo. 

L.  E.  Trawant,  in  pro.  per.  R.  B.  Harrigon 
and  R.  L.  Henru,  Assu  Atty.  Gen., tor  the  State. 

HiMKiNS,  J.  Defendant  was  indicted  for 
pursuinK  the  occnpatlon  of  practicing  law  witli- 
out  having  paid  the  tax  or  obtained  a  license 
or  a  tax  receipt  A  jury  was  waived,  and  the 
facts  aabmitted  to  the  court,  who  assessed  a 
fine  of  $7.50  and  all  costs  of  prosecution,  from 
which  sentence  an  appeal  was  taken  to  this 
court. 

We  do  not  think  the  court  erred  in  striking 
out  the  plesr  in  bar  offered  by  defendant.  For 
the  reasons  stated  in  opinion  in  the  case  of  Ex 
pute  Willbuns,  20  S.  W.  Rep.  S80,  we  think  the 
defendant  is  liable  to  the  occupation  tax  im- 

Soaed  by  the  laws  of  this  state.     The  judgment 
I  affirmed.    Judges  all  present  and  concniilng. 


Pbincb  t.  Statb. 
(Court  tf  Criminal  Amoeait  of  Itoos.  ffov.  S, 

CBiMnrAi.  Law— OoNTEssiOK— Bnx  or  Bxcsr- 

TIONS — COMPLBTIITO  FaKBI.  WITB  TaLBSMBX. 

1.  On  a  prosecution  for  horse  theft,  it  la 
proper  to  admit  in  evidence  a  confession  made 
by  defendant  while  In  jalL  stating  where  the 
horse  could  be  found,  when  it  is  shown  that  this 
confession,  of  which  the  owner  of  the  horse  was 
informed  by  postal  card,  led  to  the  diacoveiy  of 
the  horse  by  him. 

2.  A  witness  cannot  testify  as  to  facts 
which  led  him  to  "believe"  that  defendant  was 
not  gnilty  of  the  crime  diarged. 
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3.  A  bin  of  exeepdona  to  the  refusal  of  the 
trial  court  to  permit  a  witness  to  testify  as  to 
certain  matters  is  defective,  if  it  does  not  set 
forth  the  facts  expected  to  be  proved  by  such 
witness. 

4.  Where  talesmen  have  been  summoned  to 
complete  a  panel,  sworn  toaching  their  qualifi- 
cations, ana  a  list  furnished,  the  refusal  of  the 
court  to  set  aside  the  talesmen,  and  complete 
the  panel  with  regular  jurors  who  had  just  come 
in  from  another  case,  Is  not  error,  though  such 
regular  jurors  came  in  before  the  atriking  of 
any  of  the  talesmen. 

Appeal  frnm  district  court,  Kaufman 
coanty:  Anson  Rainet.  Judge. 

Roliver  Prince  was  convicted  of  borae 
tbeft,  and  appeals.    Affirmed. 

H.  L.  Heary,  Aast.  Atty.  Gen.,  for  the 
State. 

SiMKiNS,  J.  Defendant  was  convicted  of 
horse  theft,  aud  Hentenced  to  tlveyeurs' 
ImprlHonroent  In  the  penitentiary,  from 
which  be  appeals. 

1.  The  defendant  objects  to  Due  Hollins 
stating  that,  while  defendant  was  In  Juil 
at  Canton,  witness  had  a  conversntlon 
with  him  in  which  be  told  witness  where 
and  bow  he  found  the  horHe.  and  Raid 
horse  was  found  where  defendant  said  it 
was,  because  said  statement  was  made 
while  in  Jail,  and  because  the  owner  of  the 
horse  was  Informed  by  a  postal  card 
where  the  horse  was,  and  found  it.  The 
court  did  not  err.  because  said  confession 
assisted  by  the  postal  card  led  to  the  dis- 
covery of  the  horse,  and,  even  if  it  was  er- 
ror, it  became  wholly  immaterial  In  the 
llf^ht  of  thedirect  testimony,  which  proves 
that  tbe  defendant  in  person  brought  the 
stolen  horse  to  Anderson  county,  and 
traded  it  off;  and,  for  the  same  reason, 
the  objection  totbe  testimony  of  Bill  Hyde 
Is  immaterial. 

2.  Tbe  defendant  further  complains  tbat 
the  court  erred  In  refusint;  to  allow  Doc 
Hollins  to  give  the  tacts  which  led  him 
iHnlllns)  to  believe  that  defendantdid  not 
steal  the  horse.  Tbe  court  did  not  err  in 
so  ruIioK.  In  the  first  place,  the  witness 
bad  no  rif;ht  to  tetstlfy  what  his  belief  was 
Id  the  matter.  Any  fact  tbat  he  knew  as 
to  the  guilt  or  Innocence  of  tbe  defendant 
could  have  been  drawn  out  In  full  if  coun- 
sel had  so  desired  to  do.  But  this  bill  of 
ezctfptlons  Is  not  sufficient.  .  It  should 
have  set  lortb  the  facts  which  the  defend- 
ant expected  to  prove  by  said  wltnesH,  so 
that  this  court  could  Judgeof  thematerlaU 
Ity  or  admlsatblllty  of  said  testimony, 
wblcb  was  not  done. 

8.  The  defendant  complains  tbat  the 
court  forced  him  to  select  from  talesmen 
Instead  of  letting  falm  select  from  tbe  reg- 
ular Jury.  We, see  no  injury  whatever  to 
the  defendant  In  the  action  of  tbe  court. 
The  bill  of  exceptions  shows  there  were 
more  than  twelve  of  the  regular  Jurors  In 
tbe  box  when  the  parties  were  required  to 
strike.  After  striking  there  were  seven 
left,  and  then  talesmen  were  summoned, 
sworn  touching  their  qnalltlcatlous,  and 
a  list  fumlsned;  but  before  striking  tbe 
other  jnry  came  in,  and  defendant  moved 
to  set  aside  the  talesmen,  and  take  tbe 
regular  jury,  which  tbe  court  refused  to 
do,  and  we  see  no  reason  to  revise  t  his  ac- 
tion.   There  Is  do  farther  error  tbat  need 


be  considered.  The  evidence  clearly  shows 
that  defendant  carried  the  horse  into  an- 
other county  and  traded  it,  well  knowing 
the  horse  and  owner.  Tbe  possession  was 
not  accounted  for,  and  tbe  judgment 
ought  to  be  affirmed.  Judges  all  present 
and  concurring. 


Dow  V.  Statu. 

{Court  of  Criminal  Appeals  of  Texas.    Nov.  19, 

1892.) 

Criminal  Law— Contixcancb — Jdrt. 

1.  A  second  continuance  will  not  be  grant- 
ed in  a  murder  case  to  procure  the  attendance 
of  a  witness  who  was  expected  to  prove  that  de- 
ceased cursed  and  abused  and  threatened  to 
"wear  out"  defendant  such  not  being  a  threat 
against  defendant's  lire. 

2.  On  the  special  venire  being  exhausted, 
the  judge  summoned  talesmen,  and  gave  a  par- 
tial list  thereof  to  defendant,  frnm  which  the 
jury  was  completed,  but  refused  him  a  list  of 
the  remaining  talesmen.  Held,  that  the  refusal 
was  not  error,  defendant  not  beiog  entitled  to  a 
list  of  talesmen. 

3.  Where  the  jury,  having  returued,  stated 
they  understood  the  charge,  but  "coiild  not 
agree  upon  the  degree,"  and  the  judge  sent  them 
back,  urging  them  to  agree  if  possible,  but  dis- 
claiming any  desire  to  coerce  them,  no  «tror 
was  committed. 

Appeal  from  district  court,  Palo  Pinto 
county;  C.  K.  Bki.l,  Judge. 

William  Dow  was  convicted  of  murder 
In  tbe  second  degree,  and  appeals.  Af- 
firmed. 

J.  f.  Straugbau  and  Albert.  Stevenson,  for 
appellant.  R.  H.  Harriaoa,  Asst.  Atty. 
Uen.,  for  tbe  State. 

Davidson,  J.  Appellant  was  convicted 
ot  murder  In  the  uecond  degree,  and  his 
punishment  assessed  atconflnement  In  the 
penitentiary  for  a  term  of  35  years.  A  sec- 
ond continuance  was  sought,  for  the  tes- 
timony of  iilleged  absent  witnesses,  all  of 
whom  appeared  at  the  trial,  except  £.  D. 
Cook,  by  whom  defendant  expected  to 
prove  that  deceased  cursed  and  abused 
him, and  stated  tbat  he  Intended  to"  wear 
out"  tbe  defendnnt.  Under  the  facts  ot 
this  case,  tbe  evldonce  was  not  material. 
It  was  not  a  threat  against  the  life  of  de- 
fendant, nor  was  it  probably  true,  when 
viewed  in  the  light  of  the  record  before  us. 
The  defendant  sought  the  deceased,  aud 
brought  ou  the  difficulty  which  resulted  In 
tbe  homicide.  Defendnnt  testifier],  but  did 
not  allude  either  to  the  alleged  absent  wit- 
ness, or  the  testimony. 

The  special  ventre  having  been  exhaust- 
ed, talesmen  were  summoned.  "The  de- 
fendant was  furnished  with  a  llatof  a  part 
only  of  the  talesmen  summoned."  The 
Jury  was  completed  from  this  list  so  fur- 
nished tbe  delendnnt.  He  requested,  but 
was  refused,  a  list  of  the  remaining  tales- 
men. He  reserved  his  bill  of  exceptions, 
and  assigns  the  ruling  of  the  court  as  er- 
ror. The  defendant  Is  not  entitled  to  serv- 
ice of  a  list  ot  talesmen  summoned,  and, 
besides,  the  Jury  was  completed  from  the 
list  of  talesmen  furnished  him.  Johnson 
▼.  State,  4  Tex.  App.  268;  Drake  v.  State, 
6  Tex.  App.  6-19;  Harris  v.  State,  6  Tex. 
App.   97;   Gardenhlre    v.  State,  Id.  147; 
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Sharp    V.  State,  Id.  650;    Richardson  t. 
State.  7  Tex.  App.  486. 

After  their  retirement,  and  before  they 
had  agreed  apnn  a  verdict,  the  Jury  re- 
turned lato  court,  and  stated  tu  the  court 
that  they  bad  not  agreed,  and  could  not 
a^ree.  In  answer  to  the  inquiries  from 
the  court,  the  Jury  stated  they  fully  un- 
derstood the  charge,  but  "could  not  agree 
upon  the  degree."  The  court  then  stated 
to  them :  "I  have  no  desire  to  attempt  to 
coerce  yon  Into  a  verdict.  That  la  a  mat- 
ter for  each  of  you  to  determine  for  him- 
self, but  it  Is  to  the  Interest  of  society  that 
you  should  reconsider  your  differences,  if 
you  can,  and  agree  upon  a  verdict;  and  I 
do  not  feel  authorized  to  discbarge  you. 
YoD  will  return  to  your  room,  and,  If  you 
can  reconcile  your  difterences  and  agree 
upon  a  verdict,  I  hope  you  will  do  so." 
This  action  of  the  court  whs  objected  to, 
because  "it  was  calculated  to  cause  tliem 
to  agree  when  they  would  not  otlierwise 
have  agreed,  and  thus  indirectly  iutluence 
the  ]ury,  and  to  cause  some  of  them  to 
surrender  their  convictions  as  to  the  de- 
gree of  the  offense  of  whicli  they  should 
flnd  the  defendant  was  guilty  in  order  to 
reach  a  verdict,  and  tu  render  a  com- 
promise verdict  in  order  to  reach  a  verdict 
at  all."  It  is  a  practice  familiar  to  the 
courts  and  the  prulession  for  the  juries  tu 
retire  to  their  rooms  forfurther  considera- 
tion of  the  case  where  they  have  an- 
nounced their  Inability  to  agree,  with  the 
injunction  that  they  must  reach  a  verdict, 
even  if  they  should  be  kept  togetlicr  until 
the  end  of  the  term.  It  would  hardly  be 
contended  this  pructit-e  was  Rubversive  of 
the  rights  of  a  defendant,  or  that  It  was 
even  calculated  to  extort  an  nnjast  ver- 
dict, or  Impair  his  guarantied  right  to  a 
fair  and  impartial  trial.  The  courts  are 
inhibited  from  discharging  the  jury  in  such 
cases  without  the  consent  of  the  defend- 
ant, except  under  tbe  peculiar  circum- 
stances provided  by  the  statute,  and  In 
such  cases  the  jury  may  be  held  together 
until  tbe  final  adjournment  of  court.  Code 
Civil  Proc.  arts.  701.  702;  Powell  v.  State, 
17Tex.App.34.'j;  Schindler  v.  State,  Id. 408; 
Varues  v.  State,  20  Tex.  App.  107;  Pizano 
V.  State,  Id.  139;  Brady  v.  State,  21  Tex. 
App.  659, 1  S.W.Kep.  402;  Rudder  v.  State. 
29  Tex.  App.  262,  15  S.  W.  Rep.  717.  It  is 
manifest  from  the  bill  of  exceptions  that 
the  guilt  of  the  defendant  bad  been  fully 
determined  by  the  jury;  the  unsettled  ques- 
tion being  the  degree  of  murder  of  which 
be  should  be  convicted.  The  language  of 
the  court  did  not  convey  to  the  jury  any 
Intimation  as  to  what  their  verdict  should 
be,  but  expressly  informed  them  that  they 
murit  each  for  himself  determine  liis  vt-r- 
dlci,  and  that  he  had  no  desire  or  inten- 
tion to  coerce  them  into  a  verdict  of  any 
character.  We  do  not  see  bow  the  lan- 
guage attributed  to  the  court  could  be 
construed  into  an  intimation  to  find  ad- 
versely to  the  defendant,  or  how  he  has 
been  prejudiced  by  it.  Tbe  object  of  all 
trials  In  court  is  to  reach  a  verdict,  and  a 
final  dispoRition  of  the  case.  The  fact  that 
the  conviction  was  for  the  inferior  degree 
would  Indicate  strongly  that  he  was  not 
injured,  and  it  has  not  been  made  to  ap- 
pear that  be  bas  been  prejudiced  by  this 


action  of  tbe  conrt.  Especially  is  this  so 
when  viewed  in  the  light  of  tbe  evidence 
before  us.  As  disclosed  to  as,  tbe  testi- 
mony warranted  and  would  have  Justified 
a  verdict  for  a  blgberdegree  of  tbe  oSense. 
The  charge  fully  submits  tbe  law  of  tbe 
case,  and  favorably  to  tbe  defendant.  Tbe 
objections  sought  to  be  urged  against  it 
are  not  tenable.  JTinding  no  error  ia  tbe 
conviction,  tbe  judgment  Is  affirmed. 
Judges  all  present  and  concurring. 


Scarborough  t.  State. 
{Court  of  Criminal  Appeals  of  Texas.    Nov.  38, 

CittMiXAL  Law — Appeal  Bond. 

1.  An  appeal  boai  not  aigned  by  appellant 
Is  fatally  defective. 

2.  Ihe  misrecitol  in  an  appeal  bond  of  the 
date  of  tbe  judgment  appealed  from  is  a  fatal 
defect. 

3.  An  appeal  bond  must  state  the  number  of 
the  suit,  so  as  to  identify  the  judgment  ap- 
pealed from. 

4.  An  oppeal  bond,  requiring  appellant  to 
appear  before  the  court  to  which  the  appeal  is 
taken,  is  defective;  such  requirement  not  beins 
imposed  by  law. 

Appeal  from  county  couft.  Wood  cooo- 
ty;  V.  B.  Harris,  Judge. 

D.  C.  Scarborougli  was  convicted  of 
drunlienuesH  in  a  public  place.  From  a 
Judgment  affirming  the  conviction,  heap- 
peals.    Affirmed. 

H.  M.  C'ates,  for  appellant.  R.  L.  Henry, 
Asst.  Atty.  Oeu.,  for  tbe  State. 

SiMKiNS.  J.  This  cause  is  brontirbt  to 
this  court  on  appeal  from  the  action  of  tbe 
county  court  of  Wood  county,  dlsmlnslog 
tbe  appeal  talven  from  a  judgment  ren- 
dered against  appellant  in  tbe  Justice's 
court  of  precinct  K'o.  7,  of  Wood  county,  for 
the  oHense  of  druulienness  in  a  public 
place.  Tlie  trial  was  had  on  the  2lHt  day 
of  May,  1892,  and,  after  conviction,  defend- 
ant filed  his  apiieai  bond,  as  required  by 
law,  which  was  defective  in  the  following 
particulars:  (1)  It  did  not  recite  tbe 
numberof  the  case;  (2)  it  recited  the  judg- 
ment was  rendered  on  tbe  2tith,  instead 
of  tbe  2l8t,  of  May ;  (3)  it  was  not  signed 
by  the  defendant. 

1.  Conceding  the  bond  to  be  defective,  de- 
fendant filed  auotiier  appeal  bond  within 
tbe  time  allowed,  which  the  county  attor- 
ney objected  to  in  the  county  court,  and 
the  objection  was  sustained,  and  tbe  ap- 
peal dismissed,  and  now  brought  before 
us  for  revision.  After  a  careful  examina- 
tion, we  thinlc  the  action  of  the  county 
court  iscorrect.  The  first  bond  was  fatal- 
ly defective,  because  not  signed  by  tbe  de- 
fendant. While  it  is  not  necessary  that 
the  signature  of  tbe  appellant  should  be 
signed  at  tbe  end  of  the  bond,  it  ehoold 
certainly  be  signed  somewhere,  that  Jndg- 
ment  be  entered  against  defendantand  his 
sureties  in  case  of  forfeiture.  Article  85tt, 
Code  Crim.  Proc;  Taylor's  Case,  16  Tex. 
App.  514;  Watson's  Case,  20  Tex.  App.  383. 

2.  The  misrecital  of  the  date  of  the  Judg- 
ment is  also  a  fatal  objection.  The  judg- 
ment appealed  from  was  rendered  on  the 
2l8t  of  May,  1892,  but  tbe  appeal  bond 
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fitates  It  to  be  rendered  on  the  28tb.  The 
number  ol  the  Bult  is  not  stated  In  the 
bond.  The  Jadgment  must  be  Identified 
beyond  a  reauoaable  doubt.  There  Is  no 
way  of  identifying  this  judgment.  "It  is 
possible  that  two  iudgnienis  may  be  ren- 
dered the  same  day,  between  the  same 
parties,  and  tor  the  same  amount;  but.  It 
the  officer  has  done  hl&duty,  they  cannot 
have  the  same  number.  "  Railway  Co.  v. 
Stanley,  7B  Tex.  420, 13  S.  W.  Rep.  480;  Ed- 
wards r.  Allen,  (Tex.  App.)  17  S.  W.  Rep. 
1074. 

8.  The  second  bond  is  also  latally  defect- 
ive in  being  more  onerous  than  required 
by  luw,  the  bond  requiring  the  appellant, 
D.  C.  Scarborough,  to  be  and  appear  be- 
fore the  county  conrt  in  Quitman,  Wood 
county.  This  qaestion  has  been  directly 
decided.  Watson's  Case.  20  Te.x.  App.  3R3; 
Powers  V.  Stdte.  23  Tex.  App.  43.  5  S.  W. 
Rep.  153;  Cavanaugh  v. City  of  Ft.  Worth. 
26  Tex.  App.  85,  9  M.  W.  Rep.  273.  For  the 
reasons  IndicatRd,  we  And  no  error  in  the 
rnling  of  the  county  court,  and  the  same 
is  affirmed.  Jad)^  all  present  and  con- 
curring. 


Gaston  v.  State. 

(Court  of  Criminal  Appeal*  of  Texas.    Nor.  88, 

vm.) 

VoRBiar—Viusa  Ikstrombnt  bevokb  Triai<— 
EnsENCB— Rbcallino  Jurt. 

1.  The  statute  requlrioK  recorded  instm- 
menta,  in  order  to  be  admitted  In  eridence,  to 
be  filed  three  days  before  trial,  and  notice  given 
to  the  opposite  party,  does  not  apply  to  a  prose- 
cution for  passing  a  forged  Instrument. 

2.  It  18  not  error  to  recall  a  jury,  and 
charge  them  again,  at  their  request. 

3.  Defendant  sold  an  organ  to  P.,  and  de- 
livered notes  and  a  mortgage  purporting  to  be 
made  by  P.  to  his  employers,  who  required  a 
mortgage  to  be  taken  on  every  sale.  P.  denied 
signing  or  authorizing  the  mortgage.  Defend- 
ant admitted  on  the  trial  that  P.  was  to  get  the 
organ  withoot  a  mortgage,  but  said  that  he  did 
not  Icnow  how  this  mortgage  was  made,  and 
that  he  knew 'nothing  of  three  other  indictments 
against  him  for  similar  forgeries.  Held,  that  a 
verdict  of  guilty  woidd  not  be  disturbed. 

Appeal  from  district  conrt,  Dell  county; 
W.  A.  Blackbuiin,  Judge. 

J.  B.  Canton  was  convicted  of  passing 
a  forged  instrument,  and  appeals.  Af- 
firmed. 

S.  U.  Banter,  Jr.,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Oen.,  lor  the  State. 

SiMKiNS,  J.  Appellant  was  convicted 
of  passing  a  forged  Instrnment.  iind  sen- 
tenced to  two  years  In  the  penitentiary, 
froiu  which  sentence  he  appeals  to  this 
court. 

1.  Defendant  complains  that  the  conrt 
overruled  his  objection  to  the  forged  in- 
strument on  the  ground  that  nnder  the 
statute  regulating  the  admisiilou  of  re- 
corded instruments  it  had  to  t>e  filed 
three  days  before  trial,  and  notice  given 
to  opposite  party,  before  the  introduction 
in  evidence.  This  law  has  no  application, 
and  there  is  nothing  In  the  objection. 

2.  Defendant  complains  that  the  court 
erred  In  rer.alling  the  jury,  and  charging 
them  again,  at  their  request.  The  court 
did  not  err.    He  could  call   back  the  jury 


at  their  own  request  for  further  instrue- 
tions,— Wllison,  Grim.  St.  §  2383,— or  be 
may  have  done  so  at  his  own  volition,— 
Benevides'  Case,  20  8.  W.  Rep.  !<6U,  (decided 
at  this  term,)— and  the  additional  instruc- 
tion was  the  law. 

3.  The  defendanteomplainsof  insufficien- 
cy of  evidence  to  show  guilty  knowledga 
on  the  part  of  defendant.  We  think  there 
is  ample  testimony.  It  appears  that  in 
December,  1890,  defendant  became  the  lo- 
cal agent  of  (Collins  and  Armstrong  to 
sell  their  organs  and  musical  Instruments 
in  Temple  Bell  county :  sales  to  b«  made 
on  time,  and  with  mortgages,  without 
which  tlie  company  would  not  receive  the 
notes.  On  July  4. 1891,  he  sold  to  W.  U 
Pace  an  organ,  and  took  three  notes, 
without  a  mortgage.  On  July  22d  he  de- 
livered to  Oscar  Armstrong,  the  company's 
general  agent,  the  three  notes  secured  by 
a  mortgage  on  the  organ,  purporting  to 
be  executed  by  W.  L.  Pace.  This  mort- 
gage was  Introduced  in  evidence.  W.  L. 
Pace  denied  signing  It,  or  in  any  way  au- 
thorizing defendant  to  do  BO.  Defendant 
himself  took  the  stand,  and  said  he  did 
not  know  how  the  mortgage  was  made; 
that  the  said  Pace  was  to  get  the  instru- 
ment without  a  mortgage;  and  there  were 
pending  against  hhu  three  other  Indict- 
ments for  similar  forgeries,  but  he  knew 
nothing  about  them;  that  he  was  dis- 
charged by  said  company,  and  Pace  had 
his  place,  and  the  company  was  tr.ying  to 
Induce  Pace  to  prosecute  him;  that  the 
parties  testifying  againat  falm  were  In- 
debted to  him,  and  he  was  trying  to  make 
them  pay  him.  The  witnesses  were  placed 
on  the  stand,  and  proved  the  defendant 
was  Indebted  to  them.  The  jury  found 
defendant  guilty,  and  we  see  no  reason  to 
disturb  the  verdict.  Judges  all  present 
and  concurring. 


CoATEB  v.  State. 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  1«» 

BUBOLABI— EVIDBNOE— iNDICTMBirr— IhBTBOO- 
TIONS. 

1.  Where  there  are  two  counts  in  an  Indict- 
ment for  burglary, — one  charging  the  offense  to 
have  been  committed  at  night,  and  the  other 
charging  it  to  have  been  committed  in  the  day- 
time,— ^it  is  proper  for  the  court,  by  instruction. 
to  limit  the  jury  to  a  consideration  of  the  first 
count,  where  it  appears  that  the  offense  was 
committed  at  night. 

2.  Where  it  appeared  that  defendant  en- 
tered a  house  to  steal  beer,  evidence  that  he 
possessed  large  means  and  was  in  good  financial 
condition  is  immaterial,  dnce  it  does  not  an- 
tagonize the  criminative  facts  nor  mitigate  the 
Offense. 

3.  Code  Grim.  Proc.  art  428,  provides  that 
where  property  is  owned  in  common  or  jointly, 
by  two  or  more  persons,  the  ownership  may  be 
allefred  to  be  in  either  or  all  of  them,  ffrld 
that,  where  the  property  stolen  belonged  to  two 
persons,  it  Is  sufficient  to  lay  ownership  in  one 
of  them,  and  the  state  need  not  prove  want  of 
consent,  except  in  the  one  in  whom  ownership- 
was  laid. 

Appeal  from  district  court,  Coleman 
county;  W.  J.  Wingatb,  Judge. 

C.  C.  Coates  was  convicted  of  burglary^ 
and  appenla.    Affirmed. 
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Slma  &  Suodgr&aa,  tor  appellant.  R.  L, 
Henry,  Asst.  Atty.  Gen.,  lor  the  State. 

Davidson,  J.  This  appeal  Is  prosecuted 
fromaconTlcttoDotbarKlary.  iDReparate 
counts  the  Indictment  charges  hur)>lary 
«t  night  and  In  daytime.  The  court's 
charge  limited  the  consideratlun  of  the  Ju- 
ry tu  the  count  allegiup:  thp  burglary  at 
night.  The  evidence  adduced  shows  the 
■otiense  to  have  been  committed  at  night, 
nnd  excludes  the  idea  that  the  house  was 
entered  in  the  daytime.  It  was  not  error 
for  the  court  to  so  limit  the  jury.  This 
was  the  case  as  made  hy  the  facts.  The 
court  might  ha  ve  appropriately  required 
a  dismissal  of  the  second  count,  or  have 
pointedly  instructed  the  jury  to  disregard 
said  count,  or  charge  them  to  acquit  ap- 
pellant of  the  charge  therein  contained. 
Parks  V.  State,  29  Tex.  App.  597,  16  S.  W. 
fiep.  532.  Appellant  attacks  the  Indict- 
ment for  the  first  time  in  this  court,  and 
urges  itsinsnflflciency  to  charge  the  offense 
of  burglary.  A  similar  indicttuent  was 
sustained  in  William's  Case,  24  Tex.  App. 
■69,  5  8.  Yf.  Rep.  )«i8,  and  we  thinic  cor- 
rectly. 

Appellant  sought  a  postponement  of  his 
cause  for  the  testimony  of  Hughes  and 
Bathniell,  by  whom  he  expected  to  prove 
that,  about  the  time  of  the  burglary,  "he 
was  possessed  of  large  means,  and  in  good 
tlnancial  condition,  and  that  also  about 
said  time  he  bad  received  from  said  wit- 
nesses different  and  large  sums  of  money." 
Concede  the  truth  of  these  facts,  yet  they 
«tid  not  and  do  not  antagonize  a  single 
criminative  fact  in  the  case,  nor  did  they 
tend  to  mitigate  the  offense  or  to  excuse 
or  Justify  the  act.  In  order  to  be  material, 
<he  absent  testimnuy  mast  tend  to  dis- 
prove, render  improbable,  or  cast  some 
suspicion  upon,  the  evidence  relied  on  for 
a  conviction.  The  evidence  expected  tu 
bn  shown  by  the  absent  witnesses  was  not 
matHrial,  under  the  facts  of  this  case.  De- 
fendant entered  the  house  to  steal  beer, 
Bot  money. 

The  indictment  alleged  ownership  in  J. 
P.  Lynn.  The  evidence  disclosed  tbeown- 
erahlp,  as  well  as  the  actual  care,  control, 
and  management,  to  be  In  said  Lynn  and 
■one  Erwin.  They  were  partners.  The 
conrt,  in  appropriate  terms,  charged  the 
Jury  that  the  ownership  was  properly 
averred,  and  proof  of  such  averment  would 
be  sutficlent  to  sustain  the  indictment  In 
this  respect.  This  was  excepted  to  by 
-appellant,  and  an  instruction  requested 
by  bini,  which  was  refused,  to  the  effect 
■that,  if  Lynn  and  Erwin  were  joint  own- 
ers, it  was  incumbent  on  the  state  to 
prove  want  of  consent  of  both  partners: 
otherwise  the  defendant  was  entitled  to 
an  acquittal.  Our  statute  provides  that 
""where  property  is  owned  In  common  or 
jointly,  by  two  or  more  persons,  the  own- 
-ership  may  be  alleged  to  be  in  all  or  either 
oftbem.'  CodeCrlm.Proc.art.420.  Where 
two  or  more  parties  are  in  the  actual  care, 
control,  and  management  of  property  al- 
leged to  have  been  stolen,  the  indictment 
may  allege  ownership  in  all  or  either  of 
them,  and  the  state  will  only  be  required 
-to  prove  such  allegation.  It  is  notlncum- 
<bent  on  the  state  to  prove  want  of  con- 


sent of  nonalleged  ownera.  The  court 
charged,  also,  that  "where  property  is 
owned  jointly  or  in  common,  by  two  or 
more  persons,  the  ownership  may  be  al- 
leged to  be  in  all  or  in  either  of  them,  and 
proof  of  the  allegations  as  made  in  the  In- 
dictment is  suHlcIent,  in  cases  of  theft,  as 
to  ownership  of  property  alleged  to  have 
been  stolen."  Tblscharge  correctly  states 
the  law,  and  the  exception  reserved  there- 
to was  not  well  taken.  Terry  v.  State, 
15  Tex.  App.  66. 

The  evidence  supports  the  verdict  of  the 
Jury  and  the  judgmentof  thecourt.  Judg- 
ment affirmed.  Judges  all  present  and 
concurring. 


SOUTHER.N  PaC.  Co.  V.  HaAS. 

(Supreme  Court  of  Texas.  Dec.  15,  1893.) 
Wbit  or  Bkror— WiiB.v  Okantbu— Hatters  not 
Detehminei)  Below. 
The  rules  of  the  'supreme  conrt  in  rela- 
tion to  applications  for  writs  of  error  provida 
that  the  petition,  in  addition  to  the  requisites 
prescribed  by  statute,  sUall  show  that  the  appli- 
cant has  ibade  a  motion  for  rehenritig  in  the 
court  of  civil  appeals,  presenting  distinctly  all 
the  points  on  which  a  writ  of  error  is  askod, 
and  that  the  motion  has  been  overruled.  Held, 
that  where  an  application  shows  that  the  writ 
is  sought  for  the  purpose  of  havioK  a  decision 
ou  a  question  presented  in  the  court  of  i-ivil 
appeals,  which  is  not  discussed  or  considered  in 
the  opinion  of  that  court,  though  presented  by 
assignment  of  error,  and  that  no  motion  for  re- 
hearing was  made  in  that  court  that  such  ques- 
tion might  be  passed  on  there,  the  application 
will  be  dismissed. 

Judgment  was  entered  in  favor  of  I. 
Hans  against  the  Southern  Pacific  (Com- 
pany, and  aflSrmed  by  the  court  of  civil  ap- 
peals. Application  by  theSouthern  Pacific 
Company  tor  jjk  writ  of  error.  Application 
dismissed. 

Baker,  liotta  *  Baker  an'l  Dnvla,  Beall  if 
Kemp,  for  appellant.  Millurd  Patterson, 
C.  N.  liuckler,  and  F.  E.  Hunter,  for  ap- 
pellee. 

Stayton,  C.  J.  The  application  for  writ 
of  error  in  this  case  shows  that  no  motion 
for  rehearing  was  made  in  the  court  of 
civil  appeals,  and  It  further  shows  that 
the  writ  Is  sought  for  the  purpose  of  hav- 
ing a  decision  by  this  court  of  n  question 
presented  in  that,  which  is  in  no  manner 
discussed  or  considered  in  the  opinion  of 
that  court,  although  presented  by  as- 
signments of  error.  The  rules  adopted  by 
this  court  in  relation  to  applications  tor 
writs  of  error  provide  that  "the  petition, 
in  addition  to  the  requisites  prescribed  by 
statute, shall  show  that  the  applicant  has 
made  a  motion  for  rehearing  in  the  court 
of  dvll  appeals,  presenting  distinctly  all 
the  points  on  which  a  writ  of  error  is 
asked,  and  that  the  motion  has  been  over 
ruled."  The  purposes  of  this  rule  are  to 
require  parties  to  use  all  diligence  to  have 
errors  into  which  a  court  of  civil  appeals 
may  have  fallen  corrBcted  In  that  court, 
to  present  sharply  to  this  court  the  very 
question  upon  which  it  is  Claimed  that 
court  erred  J  and  to  avoid  unnecessary  de- 
lay In  theflnal  disposition  of  causes,  which 
must  result  if  a  writ  of  error  be  granted 
by  this  court    on  account  of   a  matter 
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wbicb  the  court  of  civil  appeals  would  pre- 
sumably have  promptly  corrected,  If  erro- 
neous, liad  It  been  called  to  Its  attention 
by  proper  motion.  That  the  supreme 
court  Kranted  a  rehearing  in  this  case, 
while  it  had  Jurladictlon  to  do  so,  for  the 
very  purpone  of  pauMlug  on  the  questions 
not  passed  on  by  the  commission  uf  ap- 
peals, but  now  sought  to  have  adjudicat- 
ed, furnishes  no  reason  why  the  applicant 
did  not  take  steps  required  by  the  rules  to 
have  them  directly  passed  upon  by  the 
court  of  civil  appeals.  On  the  contrary, 
the  failure  in  this  respect,  under  the  cir- 
cumstances, maken  the  want  of  proper  dil- 
igence the  more  apparent  and  Inexcusable. 
All  IltlKants  must  take  notice  of  the  rules 
of  courts  In  which  tbej'  have  business, 
liecause  no  motion  for  rehearing,  present- 
ing the  questions  on  which  error  is  now 
asserted,  was  filed  in  the  court  of  civil  ap- 
peals, this  application  for  Avrit  of  error 
muat  be  dismissed.    It  Is  so  ordered. 


Smith  et  al.  v.  Wilson  et  at. 

{Supreme  Court  of  Texas.    Dec.  15, 1893.) 

Wbit  or  Ebroh  -Whbn  Oranted  —  Rulinob  oh 

EVIDKNCE   AND  INSTRUCTIONS. 

1.  A  writ  of  error  on  a  judgment  reversing 
and  remanding  a  cause  can  be  granted  only  in 
oases  where  it  is  expressly  permitted  by  statute. 

2.  Under  Hev.  St.  art.  1011a,  proTiding  that 
inch  a  writ  may  issue  "when  the  judptment  of  the 
court  of  civil  appeals  reversing  a  judgment 
practically  settles  the  case,  and  this  fact  is 
shown  in  the  petition  for  writ  of  error,"  it  is 
not  sufficient  to  base  the  application  on  rulings 
of  tlie  court  of  civil  appeals  on  the  giving;  and 
refusing  of  instructions,  and  on  the  exclusion  of 
evidence,  when  it  appears  that  the  evidence  in 
question  was  simply  corroborative,  and  not  of 
a  ciiaracter  to  necessarily  control  the  disposi- 
tion of  the  case  on  another  triaL 

A  judgment  of  the  district  court  in  fa- 
vor of  J.  W.  Wilson  and  others  against 
J.  P.  Smith  and  otiiers  wa-i  reversed,  and 
the  cause  remanded  by  the  court  of  civil 
appeals,  and  Wilson  and  others  make  ap- 
plication for  a  writ  of  efror.  Application 
dismlKsed. 

Davts  &  Harris,  for  appellants.  Potter, 
Potter  &  Eddleman,  for  uppeiieea. 


Statton,  C.  J.  The  judgment  of  the 
district  court  in  favor  oi  Wilson  and  oth- 
ers was  reversed, and  the  cause  remanded, 
by  the  court  of  civil  appeals,  and  they 
make  application  forwrit  of  error.  Writs 
of  error  on  judgments  reversing  and  re- 
manding a  cause  can  be  granted  only  io 
the  cases  in  which  this  is  permitted  by  the 
statute.  The  application  before  us  doen 
not  present  a  case,  under  the  law,  in 
which  such  a  writ  may  be  granted,  for  it 
does  not  fall  within  either  ol  the  eight 
cases  in  which  the  statute  permits  the  writ 
to  issue.  Bev.  St.  art.  1011a,  as  amended 
by  the  act  of  April  IS,  1892,  (Oen.  Laws,  p. 
20.)  It  may  have  been  thought  that  this 
court  could  revise  the  judgment  of  the 
court  of  civil  appeals  under  the  last  par- 
agraph of  the  statute  above  referred  to. 
which  permits  the  writ  to  Issue, in  a  prop- 
er case,  "when  the  judgment  of  the  court 
of  civil  appeals  reversing  a  Judgmentprae- 


tlcally  settles  the  case,  and  this  fact  la 
shown  In  the  petition  for  writ  of  error." 
The  judgment  of  reversal  is  not  shown  to 
be  of  that  character.  The  application  ia 
based  on  the  ruling  of  the  court  of  civil 
appeals  on  the  giving  and  refusing  of  in* 
Btruetions  and  on  the  exclusion  of  evi- 
dence. The  facts  on  which  the  charges 
were  based  were  controverted,  and  the 
charges  not  of  that  character  to  control 
the  case,  in  view  of  the  complex  issues  in- 
volved. The  evidehce objected  to  was  sim- 
ply corroborative  of  other  evidence  acces- 
sible, and  not  ot  that  character  to  control 
the  disposition  of  the  case  necessarily  on 
another  trial.  The  purpose  of  the  law  in 
denying  writs  of  error,  except  in  the  cases 
provided  for,  where  a  judgment  is  re- 
versed, and  a  cause  remanded,  is  evident, 
and  effect  must  be  given  to  it.  If,  after 
the  case  has  been  affirmed  by  a  court  ot 
civil  appeals,  a  party  be  dissatisfied,  he 
then  can  be  heard  in  this  court  on  any 
matter  which,  in  his  opinion,  erroneously 
led  to  that  result.  Because  the  applica- 
tion does  not  show  a  case  in  which  a  writ 
ot  error  can  be  issued  to  bring  up  a  judg- 
ment reversing  a  judgment  and  remhnding 
a  cause,  it  will  be  dismissed.  It  ia  ao 
ordered. 


Frbbsi  v.  Btatb.     (No.  627.) 

(Court  of  Ortminai  Appeale  of  Texas.    Nov.  1^ 

1893.) 

Appeal  from  district  court.  Hood  county;  O. 
K.  Bell,  Judge. 

Marsh  Freese  was  convicted  of  theft,  and  ap- 
peals.    Affirmed. 

R.  L.  Henry,  AssL  Atty.  Oen.,  for  the  State. 

SiMKriTS,  3,  The  defendant  was  convicted  of 
horse  theft,  and  sentenced  to  five  years  in  the 
state  penitentiary,  from  which  he  appeals. 
There  are  no  bills  of  exception. 

1.  There  is  nothing  in  the  objection  raised  In 
the  motion  for  a  new  trial  that  the  verdict  does 
not  assess  the  punishment  of  defendant  at  any 
certain  number  of  years.  The  verdict  is  in 
proper  form,  and  fixes  the  penalty  at  five  years' 
confinement  in  the  penitentiary. 

2.  The  other  ground  for  a  new  trial  is  the 
sufficiency  of  the  evidence.  We  tiiink  there  is 
ample  testimony  to  sustain  the  verdict  and 
judgment. 

3.  The  charge  of  the  court  fully  presented  the 
issues,  and  the  judgment  is  affirmed.  Judges  all 
present  and  concurring. 


Frksss  v.  Btatb.     (So.  (S28.) 
(Court  of  CriminaX  Appeals  of  Texas.    Nov.  S, 

1893.) 

Appeal  from  district  court.  Hood  county;   O. 
K.  Bell,  Judge. 
Marsti  Freese  was  convicted  of  horse  theft, 
'  ffirmed. 
Asst.  Atty.  Oen.,  tor  the  State. 


and  appeals.    Affirmed, 
R.  L.  Henry, 


DAvmsoN,  J.  This  appeal  is  prosecuted  from 
a  conviction  of  horse  theft,  and  is  a  companion 
case  to  No.  627,  (just  decided,)  ubi  supra.  The 
only  question  in  tills  case  worthy  of  notice  Is  the 
■nffidency  of  the  evidence  to  support  the  convic- 
tion. We  are  of  opinion  tliat  the  evidence  is 
sufficient.  Freese  v.  State,  ubi  supra.  The  judg- 
ment is  affirmed.  Judges  all  present  and  con- 
curring. 
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(Court  vf  Ortminal  Avpeol*  of  Texaa.    Nor.  88, 

18W.) 

Appeal  from  district  court,  Harrison  coonty; 
W.  J.  Graham,  Judijie. 

Jim  Bums  was  conricted  of  arson,  and  ap- 
peals.    Affirmed. 

Uhoi.  E.  Carter,  for  appellant  i2.  L.  Henry, 
Asst.  Atty.  Gen.,  lor  the  Stats. 

Datidson,  J.  Appellant  .was  convicted  of  ar- 
son, and  his  pnnisbmont  assessed  at  a  term  of 
five  years  in  the  penitentiary.  From  said  con- 
viction this  npppal  is  prosecuted  to  this  court. 
The  sufficiency  of  the  testimony  to  support  thb 
conviction  is  the  only  question  raised  by  appel- 
lant, or  si]»;ested  by  the  record,  for  our  consid- 
eration. The  evidence  is  entirely  drcnmstan- 
tial,  but  sufficient  to  snpport  the  conviction, 
when  tested  by  the  rules  laid  down  for  the  gov- 
ernment of  cases  of  this  character.  The  judg- 
ment  is  affii-med.  Judges  all  presoit  and  con- 
curring. 


Vadohan  t.  Statb. 
{Supreme  Court  t(f  Ar]umsas.    Dec.  8,  1893.) 

MORDKK— ACCBSSOar  BEFORS    TEC    FACT — RsCOKD 
— MlSCONUOOT    or    JCKT — £vlOBNCa— fKlNCIPAI. 

AS  Witness. 

1.  The  certificates  of  bystanders,  In  regard 
to  matters  which  occurred  m  court  in  the  pres- 
ence of  the  judge  during  trial,  will  not  be  con- 
sidered on  appeal,  unless  the  judge  refused  to 
certify  such  matters  as  a  part  of  the  bill  of  ex- 
ceptions. 

2.  The  fact  that  after  the  case  was  submit- 
ted to  the  jury  some  of  the  jurors  were  allowed 
to  stand  on  the  conrthouHe  porch,  where  they 
could  hear  citizens  discussing  the  merits  of  the 
case,  aud  insisting  on  defendant's  guilt,  is 
ground  for  setting  aside  a  verdict  of  guuty,  and 
granting  a  new  trial. 

;i.  In  a  criminal  case,  an  affidavit  that,  aft- 
er the  submission  of  the  case  to  them,  jurors 
were  exposed  to  improper  inQuences,  if  unim- 
peached,  must  be  taken  as  true  on  appeal. 

4.  On  the  trial  of  on  accessory,  any  evi- 
dence tending  to  prove  the  guilt  of  the  principal 
is  admissible,  except  confessions  of  the  princi- 
pal, when  he  can  be  called  aa  a  witness  to  the 
fact 

5.  The  fact  that  the  principal  was  induced 
to  testify  by  an  offer  of  leniency  of  punishment 
does  not  aSect  his  competency,  but  only  his 
credibility. 

6.  W  here  the  theory  of  defendant's  gnilt 
was  based  on  the  evidence  of  an  accomplice, 
and,  without  it  conviction  was  not  asked,  it 
was  not  error  to  refuse  an  instruction  on  the 
hypothesis  of  circumstantial  evidence. 

Appeal  from  circuit  court,  WashinKton 
county;  Edward  S.  McDamblb,  Judge. 

Samuel  F.  Vanj^lian  was  convicted  of 
murder  an  accessory  before  tho  luct,  and 
appeals.     Reverspd. 

J.  D.  Wa/ier,  for  appellant.  TV.  B.  At- 
kinson, Atty.  Geo.,  and  Cbaa.  T.  Coleman, 
for  the  State. 

CocKRir.L,  C.  J.,  {alter  stating  the  facta 
orally.)  The  appellant  was  Indicted  aa 
acceaaory  before  tbe  fact  to  murder  in 
tbe  first  degree.  He  was  convlnted,  and 
sentenced  to  be  buoR.  HIa  motion  lor  a 
new  trial  asfil{;na  numerous  groanda  for 
the  reversal  of  tbe  Judgment. 

1.  One  of  the  fip-ounds  assigned  for  new 
trial,  and  argued  here,  is  that  the  Judg- 
ment  should  be  reversed   because  ot  Im- 


proper Influence  brought  to  bear  upon  th« 
Jury  to  obtain  a  verdict.  It  is  said  that 
tbe  evidence  of  thlH  Influence  ie  reached 
from  two  distinct  sources:  f/rst,  that  It 
is  found  In  a  certificate  of  tbeexecntiva 
and  ministerial  officers  of  the  court  wblcb 
Is  embodied  in  the  bill  of  exceptions,  show- 
ing that,  when  tbe  final  argument  of  tbe 
state's  attorney  lu  prosecuting  the  case 
against  the  appellant  was  concluded.  It 
was  followed  by  "loud,  general,  and  con- 
tinuous applause  fur  some  moments  by 
the  citizens  of  Washington  and  Madison 
counties, "  who  filled  the  courthouse  to  its 
full  capacity  at  the  trial;  and,  secoad, 
that  it  Is  further  found  in  the  affidavit  of 
J.  W.  Walker,  which  was  conslderetl  by 
the  court  upon  tbe  application  fur  n  new 
trial.  This  afiidavlt  iri  to  the  effect  that 
the  cause  wus  submitted  to  thi*  jury  on 
Saturday,  aud  that  they  brought  in  no 
verdict  on  that  day ;  that  on  Suuiluy  tbey 
were  given  the  liberty  of  the  court  room, 
the  doors  and  windows  of  whioh  stood 
open;  that  some  ot  the  Jurors  left  the 
court  room,  and  remained  some  upon  the 
north  aud  some  upon  the  south  porch  of 
the  courtbouHe;  that  divers  citizens  of 
Washington  and  Madison  counties  were 
in  tbe  courthouse  yard  witbin  15  or  If* 
feet  ot  the  Jurors,  excitedly  discussing  tbe 
merits  of  the  case  against  the  appellant; 
that  tbe  affiant,  who  was  one  of  the  at- 
torneys for  the  appellant,  sought  the  trial 
Judge,  and  reported  these  facts  to  hiiu. 
hut  that  thereat ter  "the  crowd  remained 
with  in  15  or  IN  teet  of  Jurors  who  were 
trying  the  case,  excitedly  dlHCussing  the 
case,  aud  insisting  upon  thegullt  ol  the  du- 
fendnnt,  Vuiighan;  and  that  this  was  kept 
up  tor  hours  after  the  affiant  called  the 
attention  ot  the  court  to  the  facts.'  Ol 
the  certificate  of  the  officers.  It  is  Mufflclent 
to  say  that  It  Is  tbe  province  of  the  tiini 
Judge,  and  not  of  the  executive  aud  miuis- 
teriul  oflicers  of  the  court,  to  certify  to 
this  court  tbe  facts  In  reference  to  all  mat- 
ters which  occur  In  court  In  the  presence  ol 
the  Judge  on  the  trial  of  a  cause.  It  is  on- 
ly where  the  Judge  refuses  to  certify  In  the 
bin  ot  exceptions  the  facts  complained  ot 
that  a  party  cannot  resort  to  the  statu- 
tory method  of  a  certificate  of  bystanders 
supported  by  affidavits.  Fordvce  v.  Jack- 
son, ( Ark.)  20S.  W.  Rep.  nUS.  Tbe  Jurlgedld 
not  refuse  to  certify  any  fact  or  exception  in 
this  case.  The  certificate  ot  bystanders  Is 
therefore  extrajudicial,  and  cannot  be 
considered  by  us. 

The  uffidavltof  Walker  directs  attention 
to  matters  which  did  not  occur  In  court 
In  the  course  ot  the  trial.  The  Judge  him- 
self could  obtain  Information  abont  them 
only  through  the  testimony  of  others. 
Affidavits  ure  admlssiblefor  that  purpose, 
and,  when  considered  by  the  trial  court 
and  bronght  upon  the  record  by  bill  ot  ex- 
ceptions, questions  presented  by  them  are- 
brought  before  us  un  appeal.  That  Is  fa- 
miliar practice.  If  the  jury  were  really 
subjected  for  hours  to  the  Influence  ufau 
excited  crowd  ot  men  who  dlscusxed  the- 
merits  of  the  controversy  and  declared 
the  guilt  ot  the  prisoner  in  their  hearing 
the  Intecrity  and  purity  of  the  trial  wonid, 
of  course,  be  Impeached,  and  a  new-  trial, 
treed  from  all   bias  and   undue  laflaence,. 
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woDld  be  tbe  leiiBt  r»paratlnn  that  the 
law  could  mnke  In  behalf  of  Jautlce.  Tbe 
only  doubt  that  arLaeu  on  this  brancb  of 
the  cause  is  whether  there  1r  not  some 
roistake,  omisHlon,  or  defect  In  tbe  record ; 
for  we  know  that  the  Jadge  who  tried  the 
cause  Is  careful,  conscientious,  and  capa- 
ble. Facts  and  clreuinHtances  which  do 
not  appear  of  record,  and  which  made  the 
mutter  clear  to  his  mind,  were  perhaps 
known  to  him,  but  there  Is  no  intimation 
of  them  in  the  record,  and  we  can  try  the 
cause  only  upon  tbe  record  as  it  exists. 
By  the  well-established  practice,  acted 
npon  by  this  court  in  many  cases,  the  nn- 
Impeached  afBdavit  made  a  prima  fncle 
cane  that  some  or  all  the  jurors  had  beeu 
exposed  to  improper  Influence,  and  It  cast 
upon  the  prosecution  the  burden  of  show- 
ing that  the  Jury  had  not  been  so  exposed, 
or  that  the  exposure  was  of  a  character 
that  could  n  it  or  did  not  influence  them. 
The  ofiBcer  in  charge  of  the  Jury,  persons 
about  theconrthouRe  on  the  day  in  ques- 
tion, and  the  jurors  themselves  were  all 
competent  wltnesBes  to  disprove thestate- 
ments  of  tbe  atfldavit  if  they  were  InaC' 
curate  or  untrue.  When  the  means  of  con- 
tradiction were  so  easily  to  be  obtained, 
we  must  infer  that  the  statements  of  the 
affidavit  are  true,  else  the  proof  to  the 
contrary  would  be  forthcoming.  To  pre- 
sume that-  tbe  jndgaknew  other  facts  than 
those  set  out  in  tbe  record  would  t)e  con- 
trary to  tbe  aathorlties  and  tbe  practice 
In  Bucb  cases,  and  would  establish  a  prec- 
edent that  would  lead  to  dangerous  re- 
snlts. 

The  judgment  convicting  Maclln  of  mur- 
der in  the  flrst  degree  was  reversed  upon 
the  anlmpench?d  and  nucontrndicted  aflB- 
<la7!i  of  one  person,  to  the  effect  that  one 
of  tfa?  jurors  had  remained  for  some  time 
In  the  hearing  of  comments  on  the  case 
made  by  bystanders.  Maclln  v.  State,  44 
Ark.  115.  Judge  Smith,  in  delivering  the 
opinion,  said:  'Here  no  effort  was  made 
to  deny,  exculpate,  or  explain  the  miscon- 
duct of  the  Juror,  or  to  show  that  it  was 
not  hurtful  to  tbe  appellant,  although  it 
was  in  the  power  of  the  state  to  produce 
him  and  the  o£Bcer  under  whose  eye  he 
was."  He  goes  on  to  say  that  conse- 
quently it  must  be  taken  as  an  uncontro- 
verted  tact  that  the  Juror  was  subjected 
to  Improper  influence,  and  that  that  fact 
vitiated  the  verdict.  Other  cases  of  like 
Import  could  be  cited,  but  the  question  is 
at  rest  In  this  state.  The  practice  rests 
upon  no  technical  ground,  for  It  is  of  the 
first  Importance  that  no  verdict  should 
stand  in  the  face  of  facts  calculated  to 
throw  doubt  and  suspicion  npon  the  fair- 
ness of  the  trial.  As  whs  said  by  Judge 
Faikchild  In  Love  v.  State,  22  Ark.  33G: 
*•  The  safeguards  of  the  law  must  be  pro- 
tected, that  tbe  Just  punishment  of  tbe 
guilty  may  not  be  taken  as  a  precedent  or 
esi-use  for  the  illegal  conviction  of  the  in- 
nocent." A  new  trial  ought  therefore  to 
hare  been  granted. 

It  Is  important  to  consider  further  only 
snch  questions  as  may  arise  ou  another 
trial. 

2.  The  special  term  of  tbe  Madison  cir- 
4>alt  conrt  was  legally  held.  Section  1476, 
Mansf.  Dig., provides:  "Bpedal  ndjonnied 


sessions  of  any  court  may  be  held  In  con- 
tinuation of  the  regular  term,  npon  Its  be- 
ing so  ordered  by  the  court  or  Judge  in 
term  time,  and  entered  by  the  clerk  on  the 
record  of  theconrt;"  and  section  1481  pro- 
vides :  "  No  snch  adjonrned  session  or  spe- 
cial term  shall  interfere  with  any  other 
court  to  be  held  by  tbe  same  judge. "  la 
construing  these  sections,  it  has  been  de- 
cided that  tbe  circuit  conrt  may  provide 
for  a  special  adjourned  term  to  be  held 
after  tbe  time  for  holding  the  next  regular 
term  in  another  county  of  the  circuit;  and 
that  an  adjourning  order  to  a  given  day, 
made  by  tbe  court,  is  a  sufficient  entry 
upon  tbe  record  of  an  order  for  an  ad- 
journed session.  Qalbreath  v.  Mitchell,  32 
Ark.  278;  Davles  v.  State,  39  Ark.  448.  As 
to  whether  the  special  session  will,  in  any 
Instance,  interfere  with  the  bnslness  of  a 
regular  term  of  the  court  in  another  coun- 
ty, is  a  question  which  must  be  left  to  tbe 
sound  discretion  of  the  trial  judge.  There 
is  certainly  no  abuse  of  it  shown  in  this 
case.  The  change  of  venue  was  regularly 
taken  to  the  Washington  circuit  court,  and 
that  court  has  jurisdiction  of  the  caune. 

8.  The  witness  Berry  was  permitted  to 
make  the  following  statement:  "Hamil- 
ton showed  us  where  he  got  over  the  fence, 
and  where  he  stood  at  the  time  of  tbe 
shouting."  Hamilton  was  charged  as  a 
principal  and  tbe  appellant  as  accessory 
before  the  fact.  The  appellant  could  be 
tried  without  regard  to  Hamilton's  convic- 
tion. Mansf.  Dig.  S1511.  But,  to  prove  the 
appellant's  guilt,  it  was  necessary  to 
prove  Hamilton's.  In  general,  any  evi- 
dence tending  to  prove  the  guilt  of  the 
principal  is  admissible  to  prove  that  fact 
on  the  trial  of  one  charged  as  accessory. 
2  BiMh.  Crlm.  Proc.  §  13.  Confessions  of 
tbe  principal  seem  to  be  un  exception  to 
the  rule,  at  least  where  the  principal  can 
be  called  as  a  witness  to  tbe  fact.  2  Blsb. 
Crim.  Proc.  §  13;  1  Hubs.  Crimes,  4.S;  1 
RoHC.  Crim.  Gv.  !i3;  Regina  v.  Hanslll,  S 
Cox.  Crim.  Cas.  597.  Hamilton  was  called 
as  a  witness  In  this  case,  and  testlfled  fully 
i  to  his  own  guilt.  The  statement  made  to 
the  witness  Berry,  set  out  above,  was  an 
Indirect  confession.  It  was  made  after  the 
event,  and  not  at  a  time  so  near  It  as  to 
be  regarded  as  of  the  res  geaUe.  It  was, 
according  to  the  authorities, only  hearsay 
as  against  Vaughan,  the  accessory.  In 
Casey  v.  State,  37  Ark.  67,  tbe  principal  In 
the  crime  of  murder,  who  testlfled  on  the 
trial  of  one  charged  as  accessory,  was  per- 
mitted to  state  on  bisexaratnation  In  chief 
that  he  had  previously  made  a  confession 
of  his  gnilt,  and  at  the  same  time  accused 
the  defendant.  No  reason  Is  assigned  In 
the  opinion  for  the  admission  of  the  evi- 
dence of  either  of  the  previous  statements 
made  .by  tbe  witness;  and  it  seems  that 
the  court  placed  the  admiasion  of  both 
on  the  same  ground,  whatever  that  may 
be.  The  decision  cannot,  therefore,  be  re- 
garded as  authority  to  the  point  that  the 
previous  confessions  of  the  principal  are 
competent  against  the  acrcHsory.  If  the 
statement  made  to  Berry  led  hlra  or  others 
to  the  discovery  of  tracks  wiiich  Identified 
Hamilton  as  the  person  who  committed 
the  crime,  or  to  the  discovery  of  any  inde- 
pendent fact  having  that  tendency.  It  was 
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competent  evidence  to  show  that  such 
dlBcovery  tvau  made  coDformnbly  tu  the 
InfurTnation  Klvea  bj  Hamiliun.  It  is  nut 
clear  from  the  tentlmony  ot  Berry  whether 
thar  was  or  was  not  the  Inducement  which 
led  to  the  dUcovery  ol  the  tracks  which 
were  ideu titled  as  Uanilltou's.  It  will  be 
easy  enough  to  preserve  the  rule  ou  a  new 
trial. 

4.  Uainllton  was  a  comitetent  witneas. 
The  proof  relied  upon  to  exclude  his  testi- 
mony tends  only  to  show  that  he  was  in- 
duced to  testify  by  an  offer  of  leniency  of 
punishment.  That  fact  could  only  affect 
his  credibility.  1  Rose.  Trim.  Ev.  132;  Hex 
V.  Took.  Kelyng,  18;  Blacic  t.  State,  59 
Wis.  471,  18  N.  W.  Kep.  457. 

6.  The  appellant  has  failed  to  point  out 
any  error  In  the  charge  of  the  court.  The 
criticism  that  it  assumes  the  appellant's 
gnllt,  and  1h  misleading  as  to  the  tests  to 
be  applied  to  Hamilton's  testimony,  is  not 
well  founded  when  other  parts  of  the 
chari;e  are  looked  to,  and  it  Is  obvious 
that  the  appellant  had  only  to  direct  the 
trial  court's  attention  to  these  matters  to 
have  even  the  semblance  of  error  removed. 

6.  The  only  other  matter  worthy  of  men- 
tion is  the  court's  refusal  to  give  a  some- 
what extended  chorKe  to  the  Jury  based 
upon  the  hypothesis  that  the  cause  went 
to  the  jury  on  circumstantial  evidence 
only.  The  theory  Is  that  there  was  no 
direct  testimony,  aside  from  Hamilton's, 
to  connect  the  appellant  with  the  conimls- 
flion.of  the  offense;  that  Hamilton  was 
Impeached;  that  It  was  tbejury's  province 
tu  disregard  bis  testimony;  and  that, lay- 
ing It  aside,  the  case  rested  purely  upon 
circumstantial  evidence.  But  the  theory 
of  the  prosecution  was  based  upon  Harail- 
ton's  testimony.  There  Is  nothing  to  indi- 
cate that,  without  It,  a  conviction  was 
asked.  It  was  proper,  therefore,  for  the 
court  to  refuse  to  confound  the  jury  by 
submitting  a  charge  upon  an  Issue  they 
were  not  to  try.  If  tbetheory  of  the  prose- 
cution bad  been  that  the  appellant's  guilt 
was  shown  by  circumstantial  evidence 
wholly  independent  of  Hamilton's  testi- 
mony, and  Hamilton  had  been  impeached, 
a  proper  charee,  npon  circumstantial  evi- 
dence, wonld  have  been  appropriate.  But 
whether  a  refusal  to  give  it  would  l)e  re- 
versible error,  even  in  that  case,  wonld 
depend  upon  the  queetion  whether  the 
charge,  upon  reasonable  doubt  and  other- 
wlHe,  was  fairly  eilequate  to  meet  the  con- 
tingencies of  the  evidence.  Reverse  the 
Judgment,  and  remand  the  cause  fora  new 
trial. 


Overton  t.  State. 

(Supreme  Court  of  Arkantaa.    Deo.  10,  1892.) 

Cbimisal  Law— Nbw  Tkiai.— Surprisb— Appbal 
—Bill  of  Exobptio:«s. 

1.  A  party  is  not  entitled  to  a  new  trial  on 
the  ground  of  surprise,  unless  he  made  applica- 
tion for  a  postponement  of  the  trial  in  order 
that  he  might  repair  the  damage  done  him  by 
the  nnexpected  testimony. 

2.  A  motion  for  a  new  trial,  on  the  Kronnd 
that  the  court  allowed  the  prosecuting  attorney 
in  his  closing  speech  before  the  jury  to  make 
statements  prejndidal  to  defendant  which  were 
nnsopported  by  the  evidence^  cannot  be  consid- 


ered on  appeal,  nuluss  the  matter  has  been 
brought  up  by  a  bill  of  exceptions,  an  affidavit 
filed  in  support  of  the  motion  not  being  suffi- 
cient. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  Okant  Qrebn,  Jr.,  Judge. 

(i.  L.  Overton  was  convicted  of  an  as- 
sault with  intent  to  kill,  and  appeals. 
Affirmed. 

The  otherfactsfallyappearln  tbefollow- 
log  statement  by  Batti.k,  J.: 

The  appellant  was  ludlpted  for,  and  con- 
victed of,  an  assault  with  intent  to  kill 
one  J.  H.  Fryer.  A  part  of  the  evidence 
adduced  at  the  trial  was  the  testimony  of 
J.  .M.  Lindley  and  G.  W.  Klzer.  Liudley  tes- 
tltled,  Hubstautlally,  as  follows:  "I  was 
with  the  delendant  and  Kizer,  at  the  let- 
ter's house,  the  evening  after  the  killing. 
I  took  a  drink  or  two,  and  defendant  and 
Kiter  were  drunk,  but  not  so  drunk  as  not 
to  know  what  they  were  talking  about. 
They  were  drunk  enough  tu  be  in  troitd 
talking  humor.  Upfeiidant  told  Kiser 
that  he  shot  Jim  Fryer,  and  did  not  ex- 
pect Fryer  would  bother  the  neighbor- 
hood from  making  a  crop  that  year. 
Some  one  told  defendant  to  come  out  of 
the  house,  and  got  him  out,  but  I  do  not 
know  who  it  was." 

Klzer  testified  as  follows:  "The  next 
day  alter  the  shootini;  the  defendant  waa 
at  my  house,  and  was  pretty  drunk.  He 
said  thatheshdt  Fr.ver,  or  words  to  that  ef- 
fect. He  came  hack  to  my  house  the  next 
morning,  and  ssked  me  to  say  nothing  ol 
what  he  had  told  me  the  day  before,  be- 
cause it  might  get  us  both  in  trouble,  tor 
there  were  bad  men  in  it.  He  also  denied 
having  anything.to  do  with  the  killing.'* 

Among  the  Instructions  given  by  the 
court  were  the  following:  "There  has  been 
evidence  tending  to  show  that  the  defend- 
ant confessed  that  he  committed  the  as- 
sault alleged.  Kynu  find  from  theevidence, 
beyond  H  reasonabiedoubt.thatthedefend- 
ant  freely,  voluntarily,  and  understand- 
ingly  admitted  that  he  committed  the  as- 
sault alleged,  and  that  J.  U.  Fryer  waa 
assaulted  an  alleged,  and  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  confession  was  true,  this  would 
be  Buttlcient  to  warrant  a  conviction.  But 
the  confession  must  be  proved  by  compe- 
tent snil  credible  testimony.  Tou  should 
weigh  and  consider  the  testimony  offered 
to  prove  the  confession  like  other  testimo- 
ny, and  to  credit  the  truth  of  the  alleged 
confession  you  should  find  that  It  waa 
freely,  voluntarily,  and  understandlnicly 
made,  and  in  determining  the  queotloo 
you  should  take  into  consideration  all  the 
circumstances  surrounding  tlie  defendant 
at  the  time  it  is  said  to  have  been  made." 

"The  court  instructs  the  jury  that  a  free 
and  voluntary  confession  of  a  party  that 
he  committed  a  ci-ime,  with  proof  that  the 
crime  was  committed,  Is  sufficient  to  war- 
rant a  conviction;  and  if  the  jury  And  from 
the  evidence  in  this  case,  beyond  a  reiisona- 
bledoubt,  that  Fryer  was  shot,  and  finil  be- 
yond a  reasonable  doubt  tiiat  defendant 
afterwards  freely  and  voluntarily  confessed 
committing  the  act,  you  will  find  the  de- 
fendant guilty  as  charged  in  the  indict- 
ment, if  you  believe  from  the  testimon.v, 
beyond  a  reasonable  doubt,  that  the  con* 
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(eBBloD  was  troe;  and,  in  determininK 
whether  detendant  freely,  voluntarily,  and 
UDfterstandlngly  admitted  that  he  shut 
J.  B.  Fryer,  yon  will  welffh  the  testioiony 
tending;  to  eatahliab  the  alleged  confeHHlon 
like  any  other  testimony.  The  confesflion 
mnst  be  proven  like  any  other  fact,  and 
If,  on  the  whole  case,  yoo  have  a  reaHon- 
able  dnutit  of  the  tcullt  of  the  defendant, 
yon  should  acquit." 

The  defendant  asked  for  and  tlie  court 
refnsetl  to  give  the  following  instructions: 
'First.  The  court  Instructs  the  jury  that 
the  conressions  of  a  prisoner  out  of  court 
are  a  doubtful  species  of  evidence,  and 
Bhonld  be  acted  upon  by  the  jury  with 
ereat  caution,  and,  unless  they  are  sup- 
ported by  some  other  evidence  tending:  to 
Rhow  that  the  prisoner  committed  the 
iTime,  they  are  rarely  sufflclent  to  war- 
rant a  conviction.  Second.  If  in  any  cane 
a  conviction  is  relied  upon,  on  the  grounds 
uf  ndtuUsinu,  unsupported  by  other  evi- 
dence, such  admissions  or  confeasluns 
should  be  clear  and  unequivocal,  and  such 
as  to  convince  the  Jury  beyond  a  reason- 
able doubt  of  the  defendant's  guilt. " 

The  defendant  asked  for  a  new  trial  on 
the  following  and  other  grounds:  Flivt, 
because  be  was  surprised  by  the  testi- 
mony of  J.  M.  Lindiey  and  O.  W.  Klzer: 
second,  because  the  court  refused  to  give 
the  iuHtructions  whicli  were  asked  fur  by 
him;  /A)/rt/,  because  the  court  allowed  the 
prosecuting  attorney,  in  bis  closing  speech 
before  the  jury,  to  make  stateoients  to  the 
prejudice  of  the  defendant,  which  were 
whollv  unsupported  by  the  evidence. 

To  sustain  the  first  ground  he  filed  afll- 
davits,  in  which  affiants  stated  that  Lind- 
iey had  said  to  the  defendant  and  others 
that  he  knew  nothing  which  would  con- 
nect the  defendant  with  the  offense  charged 
in  the  indictment,  and  that  Kizer  bad 
said  to  him  and  others  that  he  (defend- 
ont)  did  say  something  to  Klzer  about 
the  shooting  of  Fryer,  but  that  he  (Klzer) 
nas  drunk  at  the  time,  and  bad  no  recol- 
lection of  what  was  said,  and  that  the 
tvbole  conversation  was  like  a  dream  to 
him,  (Kizer.) 

The  third  ground  is  wholly  unsupported 
by  the  bill  of  exception  in  the  case.  An 
affidavit  was  filed  to  sustain  it. 

The  motion  was  denied,  and  the  defend- 
ant appealed. 

H.  A.  P/irker.  for  appellant.  W.  E.  At- 
kinson, Atty.  Gen.,  for  th?  State. 

Battlb,  J.,  (aftt-r  stating  the  facts.) 
Appellant  is  not  entitl  d  t«)  a  new  trial  on 
the  ground  of  surprlHc.  He  made  no  "ap- 
plication tor  a  postponement  of  the  trial 
in  order  that  be"  might  "repair  the  dam- 
age done  bira  by  the  unexpected  testlmo- 
ny."  Nickens  v.  State,  65  Ark.  567, 18  8. 
\V.  Rep.  1045.  tjee,  also.  Railroad  Co.  v. 
Cahill.  18  Conn.  484;  Holloy'e  Adm'x  v. 
rhrlstopber,  8  T.  B.  Mon.  14;  Phenix  v. 
|taldwin,14  Wend.  62;  Tn  re  Estate  nf  Car- 
tery,5«Cai.473;Cookv.PabloDeIaGnerra, 
34C'al.  240;  Brooks  v.  Douglass. 82  Cal. 211; 
8  Grab.  &  W.  New  Trials,  p.  96«;  Haynes, 
New  Trials  &  App.  $  85. 

Conceding  that  the  Instructions  which 
the  appellant  asked  for  conld  have  been 
lawfully  given,  he  waa  not  prejudiced  by 


the  refusal  of  the  court  to  give  the  same, 
as  they  were  sutflcientiy  covered  by  thostt 
given. 

The  third  ground  Is  not  properly  pre- 
sented for  our  consideration.  It  should 
appear,  it  trne,  in  tbe  bill  of  csceptioaB. 
Vanghan  v.  State,  (Ark.)  20  S.  W. Rep.  58S. 

Judgment  affirmed. 


GuNN  V.  White  Sbwing  Macb.  Co.i 
(Supreme  Court  of  Arkansas.    Dec.  S,  1893.) 

FoKKiQN  Corporations  —  Failurb  to  Complt 
WITH  Stats  Reoulatioss— Validity  of  Con- 
tract— Istbrstate  Commskcb. 

Act  Gen.  Assem.  April  4,  1887,  provides, 
that  before  any  foreign  corporation  shall  begin 
business  in  tbe  state  it  shall  file  a  certificate  in 
the  office  of  the  secretary  of  state,  designating 
an  agent  on  whom  process  may  be  served,  and 
stating  its  principal  place  of  business  in  the 
state;  and  that,  if  any  corporation  shall  fail  to- 
do  so,  all  its  contracts  with  citizens  of  the  state 
shall  be  void  as  to  the  corporation.  Plaintiff, 
a  foreign  corporation,  without  filing  the  certifi- 
cate required  by  law.  entered  into  a  contract 
with  a  citizen  of  the  state,  by  which  it  agreed- 
to  sell  goods  to  him  at  stipulated  prices,  and  on 
credit.  Defendant  became  surety  on  a  bond 
executed  at  the  same  time  as  the  contract  to 
secure  payment  for  goods  which  might  be  sold 
thereunder,  botii  the  contract  and  tifc  l)ond  be- 
ing executed  In  the  state.  Held,  that  plaintiff 
could  recover  on  the  bond,  since  the  transac- 
tions of  the  parties  were  interstate  commerce, 
and  could  not  be  affected  by  the  aet  of  the  gen- 
eral assembly.  Cockrill,  C.  J.,  and  Mansfield, 
J.,  dissenting. 

Appeal  from  circuit  court,  Faulkner 
county;  Joskph  W.  Marti.n,  Judge. 

Action  by  the  White  Sewing  Machine 
Company,  a  foreign  corporation,  against 
N.  H.  Gunn,  to  recover  on  a  bond  on. 
which  defendant  was  surety.  From  a 
jnrlginent  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  H.  Hnrrod  and  E.  A.  Bolton,  for  ap- 
pellant.   Sanders  A  Wntklns,  for  appellee. 

Battle,  J.  The  White  Sewing  Machine 
Company  was  a  corporation  organized 
and  doing  business  under  the  laws  of  the 
stiiteof  Ohio,  and  was  engaged  in  the 
selling  of  sewing  machines  and  other 
goods  at  Cleveland,  in  that  state.  A.  I. 
Julian  and  N.  H.  Gunn  were  citizens  of 
Faulkner  county,  In  thin  state.  On  up 
about  tbe  6th  day  of  August.  1888,  tbe 
■ewing  machine  company  entered  into  a 
contract  with  Julian,  by  whicli  the  com- 
pany undertook  and  bound  itself  to  sell 
sewing  machines,  and  tbe  component 
parts  thereof,  to  Julian,  at  stipulated 
prices,  on  a  credit,  and  Julian  agreed  t<K 
convass  Faulkner  county,  or  cause  It  to  be 
canvassed,  "with  horse  and  wagon,  ex- 
clusively tor  tbe  sale  of  theWhite  sewing 
machines."  Julian  was  to  order  tbe  ma- 
chines, or  the  component  parts  of  the 
same,  when  he  desired  them  to  be  sent  to- 
him.  At  tbe  same  time  Julian,  as  prin- 
cipal,  and  Gunn,  as  surety,  executed  a 
bond  to  the  sewing  machine  company, 
conditioned,  among  other  things,  that 
.Tnlian  would  pay  all  snms  of  money  that 
he  would  be  owing  to  tbe  company  for 
sewing  machines  or  otherwise.  After  this- 
tbe  company,  pursuant  to  the  terms  of  ita- 


'See  note  at  end  of  case. 
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contract,  and  on  the  faith  of  tbc  bond  execut- 
ed to  it,  sold  and  shipped  to  Jnlian  a  large 
number  of  sewine  machines  and  other  proper- 
ty, and  Julian  became  indebted  to  it  on  account 
thereof  in  a  large  sum  of  money.  Julian  fail- 
ing to  pay,  the  rompany  brought  this  action  on 
the  bond  against  Gunn  to  recover  the  same,  or 
a  part  thereof. 

The  only  defense  made  by  Gnnn  was,  the 
company  had  not,  at  the  time  the  bond  was  ex- 
ecuted, tiled  any  certificate  in  the  ottice  of  the 
secretary  of  the  state  of  Arkansas,  designating 
an  a^cnt  upon  whom  process  could  be  served, 
and  its  principal  place  of  business  in  this  state. 

Evidence  was.  however,  adduced  at  the  trial 
tending  to  prove,  among  other  things,  the  facts 
before  stated,  and  that  tbe  machines  and  other 
property  were  sold  by  tbe  company  in  Ohio, 
and  sbipped  to  Julian  in  this  state.  The  court 
below  held  that  these  transactions  were  a  part 
of  the  interstate  commerce  of  the  United  States, 
and  were  not  affected  by  tbe  laws  of  this  state, 
«nd  rendered  judgment  in  favor  of  the  plaintiff 
against  (lie  defendant,  and  he  appealed. 

Appellant  contends  that  tbe  bond  sued  on  is 
void  under  the  act  of  tbe  general  assembly  of 
April  4, 18S7.  That  actdeclares  that  before  any 
foreign  corporation  shall  begin  to  carry  on  busi- 
ness in  this  stn!e  it  shall,  by  a  certificate  under 
the  hand  of  the  president  and  seal  of  such  com- 
pany, filed  in  the  office  of  the  secretary  of  state, 
designate  an  agent,  who  shall  be  a  citizen  of 
tlie  state,  upon  whom  process  maybe  served, 
and  niso  state  therein  its  principal  place  of 
bnsiness  in  this  state;  and  provided  that,  if  any 
such  corporation  shall  fail  to  file  such  cer- 
tificate, nil  its  contracts  with  citizens  of  this 
state  Ebnil  be  void  as  to  the  corporation,  and 
shall  not  be  enforced  in  any  of  tbe  courts  of 
this  stale  in  favor  of  the  corporation. 

It  is  conceded  that  the  certificate  required  by 
that  act  was  not  filed  by  the  appellee  until  aft- 
er the  debt  sued  on  matured.  Was  the  bond 
voidr 

In  Paul  r.  Virginia.  8  Wall.  168.  the  court, 
speaking  of  a  foreign  corporation,  said:  "The 
recognition  of  Its  existence,  even  by  other 
states,  and  theenforcementof  its  contracts  made 
therein,  depend  purely  upon  the  comity  of 
those  states.— a  comity  which  is  never  extend- 
ed where  the  existence  of  tbe  corporation  or 
tbe  exercise  of  its  powers  is  prejudicial  to  their 
interests,  or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  in  other 
fitnles.  but  depending  for  such  recognition  and 
tbe  enforcement  of  its  contracts  upon  their  as- 
sent, it  follows  ns  a  matter  of  course  that  such 
assent  may  be  granted  upon  such  terms  and 
conditions  as  those  slates  may  think  proper  to 
Impose.  They  ma}'  exclude  the  foreign  corpo- 
ration entirely,  they  may  restrict  its  business 
to  particular  localities,  or  the}*  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as  In  their  judgment  will 
best  promote  the  public  interests.  The  whole 
mslter  rests  in  their  discretion." 

But  tliis  right  of  the  state  cannot  be  so  exer- 
cised as  to  interfere  with  the  power  of  congress 
to  regulate  interstate  commerce.  In  Paiil  v. 
Virginin  the  corporation  involved  in  litigation 
was'  an  insurance  company,  and  was  not  en- 
gaged in  interstate  commerce.  In  speaking  of 
the  power  to  regulate  commerce,  in  that  case, 
the  court  further  said:  "It  is  undoubtedly  true, 
as  stated  by  counsel,  that  tbe  power  conferred 
upon  congress  to  regulate  commerce  includes 
as  well  commerce  carried  on  by  corporations 
as  commerce  carried  on  by  individuals.  ♦  •  • 
This  state  of  facts  forbids  the  supposition  that 
it  was  Intended  in  tbe  graut  of  power  to  con- 


gress to  exclude  from  its  control  tbe  commerce 
of  corporations.  The  language  of  tbe  graat 
makes  no  reference  to  the  instrumentalities  bj 
which  commerce  may  be  carried  on.  It  is  gen- 
eral, and  includes  alike  commerce  by  individ- 
uals, partnerships,  associations,  and'  corpora- 
tions. * 

In  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  8.  196,  !i  Sup.  Ct  Rep.  826,  the  court,  speak- 
ing of  interstate  commerce,  said:  "The  power 
to  regulate  that  commerce,  as  well  as  com- 
merce with  foreign  nations,  vested  in  congress, 
is  the  power  to  prescribe  tbe  rules  by  which  it 
shall  be  governed;  that  is.  the  conditions  upon 
which  itshall  be  conducted,  to  determine  when 
it  shall  be  free,  and  when  subject  to  duties  or 
other  exactions.  The  power  also  embraces 
within  its  control  all  the  instrumentalities  bv 
which  that  commerce  may  be  carried  on,  and 
the  means  by  which  it  maybe  aided  and  en 
couraged.  The  subjects,  therefore,  upon  which 
the  power  may  be  exerted  are  of  infinite  varie- 
ty. While,  with  reference  to  some  of  them, 
which  are  local  and  limited  In  their  nature  or 
sphere  of  operation,  the  states  may  prescribe 
regulations  until  congress  Intervenes  and  as- 
sumes control  of  them,  yet,  when  they  are  na 
tiona!  in  their  character,  and  require  uniformi- 
ty of  regulation,  affecting  alike  all  the  states, 
the  power  of  congress  Is  exclusive.  •  *  • 
Nor  does  it  make  any  difference  whether  such 
commerce  is  carried  on  by  individuals  or  by 
corporations. " 

In  Pembina  Min.  Co.  v.  Pennsylvania,  125  U. 
S,  181,  8  Sup.  Ct.  Rep.  787.  the  court,  after  dis- 
cussing this  power  at  length,  said:  "The  only 
limitation  uiion  this  power  of  tbe  state  to  ex- 
clude a  foreign  corporation  from  doing  busi- 
ness within  its  limits,  or  hiring  oltices  for  that 
purpose,  or  to  exact  conditions  for  allowing 
the  corporation  to  do  business  or  hire  oflScea 
there,  arises  where  the  corporation  is  in  the 
employ  of  the  federal  government,  orwhere  its 
business  is  strictly  commerce,  interstate  or  for- 
eign. The  control  of  such  commerce,  being  in 
the  federal  government,  is  not  tu  be  restricted 
by  state  authority."  Pensacola  Tel.  Co.  v.  W. 
L.  Tel.  Co..  96  U.  8.  1;  Manufacturing  Co.  v. 
Ferguson.  118  D.  S.  727,  5  Sup.  Ct.  Kep.  789. 

In  Robbins  v.  Taxing  Dist.,  120  U.  8.  489,  7 
Sup.  Ct.  Uep.  593.  the  court  said:  "Certain 
principles  have  been  already  established  by  the 
decisions  of  this  court  which  will  conduct  us 
to  a  satisfactory  decision.  Among  those  prin- 
ciples are  the  following:  (1)  The  constitution 
of  the  United  States  having  given  to  congress 
tbe  power  to  regulate  commerce,  not  only  with 
foreign  nations,  but  among  the  several  states, 
that  power  is  necessarily  exclusive  whenever 
tbe  subjects  of  it  are  national  in  their  charac- 
ter, or  admit  only  of  one  uniform  system  or 
plan  of  regulation.  •  •  •  (2)  Another  es- 
tablished doctrine  of  this  court  is  that,  where 
the  power  of  congress  to  regulate  is  exclusive, 
the  failure  of  congress  to  make  express  regula- 
tions indicates  its  will  that  the  subject  shall  be 
left  free  from  any  restrictions  or  impositions: 
and  any  regulation  of  the  subject  by  the  states, 
except  in  matters  of  local  concern  only,  as 
hereinafter  mentioned,  is  repugnant  to  aucli 
freedom. " 

"Of  tbe  former  class  may  be  mentioned  all 
that  portion  of  commerce  wi'th  foreign  countries 
or  between  the  stales  which  consist  in  the  trans- 
portation, purchase,  sale,  and  exchange  of 
commodities.  Here  there  can  of  necessity  be 
only  one  system  or  plan  of  regulations,  and 
that  congress  alone  can  prescribe. "  Countv  of 
Mobile  V.  Kimball,  102  U.  S.  691:  Escanaba'Co. 
T.  Chicago,  107  U.  S.  678,  3  Sup.  Ct.  Rep.  186. 
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"Of  the  class  of  subjects  local  In  their  na- 
ture, or  intended  as  mere  aids  to  commerce, " 
on  which  it  has  been  held  that  the  autbority  of 
the  states  may  be  exerted  for  their  regulailon 
and  management  until  congress  interferes  and 
supersedes  it,  "  may  be  mentioned  harbor  pilot- 
age, buoys,  beacons  to  guide  mariners  to  the 
proper  channels  in  which  to  direct  their  ves- 
sels," bridges  over  nayigable  streams,  wharves, 
wharfage,  and  quarantine.  "State  action  upon 
such  subjects,  said  the  court  in  County  of 
Mobile  V.  Kimball,  103  U.  8.  691.  "can  consti- 
tnte  no  interference  with  the  commercial  pow- 
er of  congress,  for,  when  that  acts,  the  state  au 
thority  is  superseded.  Inaction  of  congress 
npoa  these  subjects  of  a  local  nature  or  opera- 
tion, nnlilse  its  inaction  upon  matters  affecting 
all  the  states,  and  requiring  uniformity  of  reg- 
ulation, is  not  to  be  taken  as  a  declaration  that 
nothing  shall  be  done  in  respect  to  them,  but  is 
rather  to  be  deemed  a  declaration  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they  may 
be  regulated  by  state  authorit3'. " 

A  few  cases  will  serve  to  show  the  character 
of  some  of  the  statutes  which  have  been  held 
by  the  courts  to  be  unconstitutional  because 
they  interfered  with  the  exclusive  power  of 
congress  to  regulate  interstate  commerce,  and 
thereby  what  constitutes,  in  part,  the  com- 
merce over  which  such  power  extends.  In 
Hall  ▼.  De  Cnir,  95  U.  S.  486,  a  statute  of  the 
state  of  Louisiana  which  attempted  to  regulate 
the  carriage  of  passengers  upon  railroads, 
steamboats,  and  other  public  conveyances,  and 
which  provided  that  no  regulation  of  any  com- 
panies engaged  In  that  business  should  make 
any  discrimination  on  account  of  race  or  color, 
was  considered.  "The  case  presented  under  the 
statute  was  that  of  a  person  of  color,  who  took 
passage  from  New  Orleans  for  Hermitage,  both 
places  being  within  the  limits  of  the  state  of 
l»uisiana,  and  was  refused  accommodations  in 
the  general  cabin  on  account  of  color.  In  re- 
gard to  this  the  court  declared  that,  for  the 
purposes  of  this  case,  we  must  treat  the  act  of 
Lonisiana  of  February  23,  1869.  as  requiring 
those  engaged  in  interstate  commerce  to  give 
all  persons  traveling  in  that  state,  upon  public 
conveyances  employed  in  such  business,  equal 
rights  and  privileges  in  all  parts  of  the  convey- 
ance, without  distinction  or  discrimination  on 
account  of  race  or  color.  •  •  •  We  have 
nothing  whatever  to  do  with  it  as  a  regulation 
of  internal  commerce,  or  as  affecting  anything 
else  than  commerce  among  the  states. "  And, 
speaking  in  reference  to  the  right  of  the  states, 
in  certain  classes  of  interstate  commerce,  to 
pass  laws  regulating  them,  the  court  said:  "The 
line  which  separates  the  powers  of  the  states 
from  this  exclusive  power  of  congress  is  not 
always  distinctly  marked,  and  oftentimes  it  is 
not  easy  to  determine  on  which  side  a  particu- 
lar case  belongs.  •  *  *  But  we  think  it  may 
safely  be  said  that  state  legislation  which  seeks 
to  impose  a  direct  burden  upon  interstate  com- 
merce, or  to  interfere  directly  with  its  freedom. 
does  encroach  upon  the  exclusive  power  of 
congress.  The  statute  now  under  considera- 
tion, in  our  opinion,  occupies  that  position.  It 
does  not  act  upon  the  business  through  the  local, 
instruments  to  be  employed  after  coming  with- 
in the  state,  but  directly  upon  the  business  ns  it 
comes  into  the  state  from  without,  or  goes  out 
from  within.  While  it  purports  only  to  con- 
trol the  carrier  when  engaged  within  the  state. 
it  most  necessarily  intluence  his  conduct  to 
some  extent  in  the  management  of  his  busi- 
ness tbronghout  his  entire  voyage.  * 

In  Robblns  ▼.  Taxing  Dist..  120  U.  8.  489,  7 
Bap.  Ct.  Rep.  693,  the  taxing  district  of  Shelby 
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county,  Tenn.,  which  includes  the  city  of 
Memphis,  acting  under  the  authority  of  a  stat- 
ute of  that  state,  attempted  to  impose  a  licenso- 
tax  upon  a  drummer  for  soliciting,  within  that 
district,  the  sale  of  goods  for  a  firm  in  Cincin- 
nati, which  he  represented;  but  the  court  de- 
cided that  such  a  soliciting  of  business  consti- 
tuted a  part  of  interstate  commerce,  and  that 
the  statute  of  Tennessee  imposing  a  tax  upon 
such  business  was  in  conflict  with  the  com- 
merce clause  of  the  constitution  of  the  United 
States,  and  was  therefore  void. 

In  McCall  v.  California,  186  U.  8.  104, 10  Supt 
Ct.  Rep.  881,  the  plaintiff  in  error  was  convict- 
ed of  violating  an  order  of  the  city  and  county 
of  San  Francisco,  in  the  state  of  California, 
which  made  it  a  misdemeanor  for  any  one  to  act 
as  an  agent  of  a  railroad  company  without  hav- 
ing first  paid  the  sum  of  $33  as  a  license  fee.  He 
was  an  agent  in  said  city  and  county  for  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company,  a  corporation  having  its  principal 
place  of  business  in  the  city  of  Chicago,  and 
which  operated  a  continuous  line  of  road  be- 
tween Chicago  and  New  York.  As  such  agent 
his  duties  consisted  in  soliciting  passenger 
traffic  in  that  city  and  county  over  the  road  he 
represented.  He  did  not  sell  tickets  for  his 
company;  neither  did  he  receive  nor  pay  out 
money  on  account  of  it  His  sole  offense  con- 
sisted in  soliciting  passengers  to  go  over  hi» 
company's  road,  without  having  paid  the  li- 
cense tax  imposed  upon  him  bv  said  order  as  a. 
condition  precedent  to  his  riglit  to  act  as  such 
agent  in  said  county.  The  court  held  that  the- 
license  fee  as  to  such  agenc3'  was  a  t&x  upon 
interstate  commerce,  and  in  that  respect  was 
unconstitutional.  The  court,  speaking  of  the 
agency  and  tax,  said:  "The  object  and  effect  of 
his  soliciting  agency  were  to  swell  the  volume 
of  the  business  of  the  road.  It  was  one  of  the 
means  by  which  the  company  sought  to  in- 
crease, and  doubtless  did  increase,  its  interstato- 
passenger  traffic.  It  was  not  incidentally  or 
remotely  connected  with  the  business  of  tlie^ 
road,  but  was  a  direct  method  of  increasing 
that  basinesB.  The  tax  upon  it.  therefore,  tras, 
according  to  the  principles  established  by  tb« 
decisions  of  this  court,  a  tax  upon  a  means  or~ 
an  occupation  of  carrying  on  interstate  eonv- 
merce,  pure  and  simple." 

In  this  case  the  contract  between  the  corpora- 
tion and  Julian,  and  the  bond  sued  on,  were' 
executed  in  this  state,  and  were  business  trans- 
acted in  Arkansas.  But  no  sales  or  indebted- 
nef  8  were  created  by  them.  The  contract  was 
only  an  agreement  to  sell,  and  the  bond  was  a' 
condition  upon  which  the  corporation  agreed- 
to  sell,  and  a  means  adopted  to  secure  the  in- 
debtedness to  be  contracted  by  sales,  and  bothi 
constituted  a  contract.  They  were  made  ai 
foundation  of  a  future  trade  between  a  corpo- 
ration of  one  state  and  a  citizen  of  another,  and 
were  a  direct  method  devised  to  increase  the 
business  of  the  former,  and.  as  to  them,  served 
as  a  basis  of  interstate  commerce.  Relying  on 
them,  the  corporation  sold  the  machines  and 
other  property,  and  shipped  them  from  the 
state  of  Uhio.  its  place  of  manufacture  and 
business,  to  Julian,  in  Arkansas;  the  place  of 
sales  beinirin  Ohio.  Until  they  ceased,  accord- 
ing to  their  terms  or  by  agreement  of  the  par- 
ties, to  be  of  any  force,  they  were  an  induce- 
ment to,  and  entered  into,  every  sale,  and 
formed  a  part  of  it.  According  to  the  princi- 
ples firmly  established  by  numerous  decisions 
of  the  supreme  court  of  the  United  States,  tbey, 
(the  bond  and  contract.)  and  the  sales  and  ship- 
ment of  the  machinery  and  other  property, 
were  a  part  of  the  interstate  commerce  of  tho 
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United  States,  which  congress  has  the  ezcla- 
sive  right  to  regulate,  and  were  nnd  could  not 
be  affected  by  the  act  of  April  4,  ItJti?. 
Judgment  affirmed. 

C!ocKRii.L.  C.  J..  {di*»enting.)  Two  proposi- 
tions have  been  concurred  in  by  a  majority  of 
the  judges  in  this  cause:  (1)  It  was  agreed  that 
the  White  Sewing  Machine  Company,  an  Ohio 
corporation,  had  begun  to  carry  on  business  in 
this  state  without  designating  an  agent  upon 
whom  service  could  be  had.  when  the  contract 
sued  on  was  made;  and  (i2)  that  the  statute  im- 
posing a  peniilty  upon  foreign  corporations  for 
doing  business  under  such  circumstances  was 
inoperative  in  this  case,  because  of  the  com- 
merce clause  of  the  constitution  of  the  United 
States.  I  concur  as  to  the  tirst  proposition, 
and  dissent  as  to  the  second.  A  corporation 
creitted  under  the  laws  of  one  state  has  no 
right  to  recognition  in  another  state.  That  is  a 
privilege  to  be  enjoyed  only  through  comity, 
ilnvint;  the  absolute  power  of  excluding  it 
from  its  jurisdiction,  the  state  may,  of  course, 
impose  such  conditions  upon  the  privilege  of 
doing  business  in  its  limits  as  it  may  think  ex- 
pedient This  doctrine  went  without  qualifi- 
cation for  more  than  three  fourths  of  a  century 
after  the  adoption  of  the  constitution  of  the 
United  States,  when  the  supreme  court  of  the 
United  States  ingrafted  upon  it  an  ezce]>tioD  in 
favor  of  foreign  corporations  which  were  agen- 
cies of  commerce.  The  exception  was  tirst 
adverted  to  in  Paul  v.  Virginia,  8  Wall.  168. 
But  that  was  confessedly  obiter,  and  established 
nothing.  It  has  been  said  by  judges  deliver- 
ing the  opinions  nf  the  court  on  the  question 
of  interstate  commerce  that  the  enception  waa 
tirst  established  in  Pensacola  Tel.  Co.  t.  W,  U. 
Tel.  Co.,  96  U.  S.  1,  in  1877.  See  Horn  Silver 
Min.  Co.  V.  New  York.  148  U.  8.  305.  814.  12 
Sup.  Ct  Rep.  408;  Pembina  Min.  Co.  v.  Penn- 
sylvania. 125  U.  8.  181.  185.  8  Sup.  Ct.  Rep.  737. 
But  Chief  Justice  Waits,  who  delivered  the 
opinion  in  that  case,  seems  not  to  have  been 
'aware  that  he  was  deciding  the  question,  for. 
after  quoting  the  obiter  in  Paul  ▼.  Virginia, 
above  mentioned,  he  says,  "The  questions  thus 
suggested  need  not  be  considered  now, "  and 
gives  as  a  reason  for  it  the  fact  that  the  court 
£ad  placed  the  invalidity  of  the  state  statute 
under  consideration  upon  the  ground  that  it 
conflicted  with  legislation  of  congress.  The 
question  has  since  oeen  adjudicated  in  several 
cases.  I  am  aware  of  no  case  in  which  it  has 
been  ruled  that  the  exception  applies  to  a  for- 
eign corporation  which  is  not  itself  an  agency 
■of  commerce.  There  are  dicta  which  may  go 
further,  but  there  are  also  expressions  of  toe 
•court  so  pointed  as  to  indicate  that  the  ezcep- 
4iun  is  limited  to  such  corporations  as  are  agen- 
cies of  commerce.— as,  carriers  of  freight,  pas- 
sengers, or  communications.  Thus.  in.  i  em- 
bina  Mio.  Co.  v.  Pennsylvania.  125  U.  S.  185.  8 
Sup.  Ct.  Rep.  787,  Judge  Field,  who  first  gave 
'expression  to  the  exception,  in  speaking  of  the 
case  of  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co., 
aupra,  said  it  was  there  held  that  the  telegraph, 
as  an  agency  of  commerce  and  intercommuni- 
cation, came  under  the  controlling  power  of 
congress,  and  could  not  be  excluded  by  a  state 
from  transacting  its  business  withiu  its  limits. 
And  again,  in  the  same  case,  he  says  the  excep- 
tion extends  only  to  a  foreign  corporation  in 
'the  employ  of  the  federal  government,  "or 
where  its  business  is  strictly  commerce. "  The 
same  language  is  quoted  with  approval  through 
Judge  Lamar  in  McCall  v.  California.  186  U. 
&  112,  10  Sup.  Ct.  l{ep.  881.  In  Crutcher  t. 
Kentucky,  141  U.  S.  47,  11  Sup.  Cu  liep.  851, 


Judge  BRADtBT,  after  saying  that  a  state  could 
not  restrict  the  right  of  a  foreign  corporation 
where  "the  principal  object  o(  its  organiza- 
tion" was  "the  business  of  carrying  on  inter- 
State  commerce."  said:  "The  case  is  entirely 
different  from  that  of  •  *  •  manufacturing 
corporations,  and  all  other  corporations  whose 
business  is  of  a  local  and  domestic  nature.  " 

Conceding  that  the  extreme  doctrines  of  Rob- 
bins  V.  Taxing  DisL,  120  U.  S.  489,  7  Sup.  Ct. 
Rep.  592.  must  be  extended  to  foreijsn  corpora- 
tions, the  conclusion  does  not  follow  that  aach 
a  corporation,  engaged  in  interstate  trade. — aa 
selling  merchandise, — can  gain  a  domicile  in  • 
state  in  violation  of  its  statutes,  merely  to  gain 
a  vantage  ground  for  the  sale  of  its  goods.  A 
manufacturing  corporation  is  connected  with 
commerce,  for.  if  it  cannot  sell,  its  output  ia 
worthless.  Many  manufacturing  corporatiuna 
would  suspend  operations  if  their  sales  were 
limited  to  the  state  creating  them.  Tbey  nre, 
then,  in  a  measure  connected  with  interstate 
commerce.  But  connection  with  commerce 
must  be  direct  in  order  to  work  an  inhibition 
of  state  action.  It  is  not  sufiicient  that  the 
business  is  remotely  or  incidentally  connected 
with  interstate  or  foreign  commerce.  State 
legislation  which  operates  upon  natural  per- 
sons and  corporate  agencies  of  commerce  ia 
not  invalidated  by  the  commerce  clause  of  the 
constitution,  unless  it  directly  affects  com- 
merce. Sherlock  v.  Ailing.  93  U.  a  90,  1U>; 
Smith  V.  Alabama,  124  U.  &  474,  8  Sup.  CU  Rep. 
564.  The  rule  as  to  ordinary  corporate  busi- 
ness cannot  be  more  rigid  against  the  state's 
right  of  regulation  or  prohibition.  In  Pembina 
Mid.  Co.  t.  Pennsylvania,  supra,  state  legisla- 
tion was  upheld  restricting  the  privilege  of  a 
foreign  mining  company  from  maintaining  an 
office  in  Pennsylvania,  notwithstanding  the 
maintenance  of  the  ofHce  in  that  state  afforded 
the  corporation  the  opportunity  for  the  sale  of 
its  foreign  products.  So  in  Horo  Silver  Min. 
Co.  v.  New  York.  143  U.  a  805,  IS  Sttp.  Ct.  Rep. 
408. 

Following  the  decisions  of  the  supreme  court 
of  the  United  States  on  the  question  of  inter- 
state commerce,  the  only  question  in  this  case 
open  to  serious  consideration,  in  my  Jadgment, 
is,  did  the  White  Sewing  Machine  Company  do 
business  in  this  state!  Or,  to  put  the  question 
as  Judge  Field  does  in  the  case  of  Horn  Sil- 
ver Min.  Co.  V.  New  York,  supra,  did  the  com- 
pany do  business  as  a  corporation  in  this  stale? 
If  so,  it  must  submit  to  any  condition  the  state 
sees  fit  to  impose  upon  it.  Any  other  rule 
would  bind  the  hands  of  the  state'  authorities, 
only  to  subject  the  public  to  all  the  corporate 
abuses  now  known  or  hereafter  to  be  devised. 
The  statement  of  such  a  doctrine  is  startling. 

This  case  does  not  stand  upon  a  single  cas- 
ual transaction  in  Arkansas,  followed  by  con- 
tracts for  sales  of  merchandise  which  were 
consummated  in  Ohio.  Mor  was  the  contract 
which  the  corporation  entered  into  with  Ju- 
lian, for  whom  the  appellant  was  surety,  sim- 
ply an  agreement  to  sell  merchandise.  If  those 
were  the  only  facts  in  the  case,  it  might  be 

fravely  doubted  whether  the  corporation  had 
one  business  in  Arkansas,  within  the  mean- 
ing of  our  constitution  and  statute.  It  -has 
been  ruled  by  the  supreme  court  of  the  United 
iStstes  that  a  foreign  corporation  does  not,  by 
doing  a  single  act  of  business  in  one  state,  with 
no  p^urpose  of  doing  other  acts  there,  come 
within  the  prohibition  of  a  constitution  and 
statute  which  are  substantially  like  our  own. 
Manufacturing  Co.  v.  Ferguson,  118  U.  S.  727.  5 
Sup.  Ct.  Rep.  739.  See  Scruggs  v.  Mortgage  Co.. 
64  Ark.  566,  16  S.  W.  Rep.  563.    And  a  mei^ 
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chant  in  Oblo,  who  fills  orders  for  merchandise 
received  from  a  customer  in  Arlvfinsas,  cnnnot 
be  suid  to  be  doing  business  in  the  latter  state. 
If  neither  the  one  nor  the  other  constitutes 
carrying  on  business  in  Arliansas.  it  is  difficult 
to  see  how  the  two  together  could  make  out 
the  case.    If  they  do  not.  and  there  were  no 
other  facts  in  the  record,  no  Question  of  con- 
flict between   the  statute  and  the  commerce 
clause  of  the  constitution  would  be  presented, 
and  the  discussion  of  it  by  the  court  would  be 
itiitT.    But   the  record  shows  the   following 
state  of  facts  in  this  case:    The  White  tewing 
Machine  Company,  an  Ohio  corporation,  main- 
tained a  resident  agent  at  Little  Kock,  in  this 
state.    The  proof  does  not  show  that  tiie  agent 
held  or  sold  any  machines  or  other  merclaan- 
dise  for  the  company.     He  traveled  over  the 
state,  and  in  the  name  of  the  company  sold  to 
individuals  the  exclusive  right  to  vend  its  mer- 
chandise in  a  limited  territory.    The  consider- 
ation for  this  exclusive  privilege  was  a  con- 
tract on  the  part  of  the  vendee,  binding  him- 
self to  sell  no  other  sewing  mncbiue,  and  to 
canvass  the  territory  assigned  to  him  in  the 
interest  of  the  White  machine.    The  company 
also  bound  itself  to  sell   the  vendee  White 
sewing   machines   apon    terms  fixed  by  the 
contract.     As  a  part  of  this  contract,  the  ven 
dec  was  also  reeiuired  to  enter  into  bond  to  the 
company,  with  a  surety,  for  the  faithful  pay- 
ment of  whatever  indebtedness  might  be  in- 
curred by  him  to  the  corporation  under  the 
contract    named,    or    by    any    other   means, 
whether  the  same  should  arise  out  of  the  par- 
chase  and  sale  or  lease  of  sewing  machines,  or 
the  consignment  of  property  or  merchandise, 
or  the  failure  to  redeliver  or  account  for  the 
same  to  the  corporation,  or  for  indebtedness 
arising   in    any  manner   wiiatever.    A  great 
number  of  such  contracts  were  entered  into 
before  the  corporation  complied  with  the  stat- 
ute.   After  the  one  in  suit  was  executed,  the 
corporation  complied  with  the  law  by  filing  a 
certificate  designating  the  agent  before  men- 
tioned as  the  person  upon  whom  service  might 
be  had.  and  Little  Rock  as  its  principal  place 
of  business  in  Arkansas.    The  business  con- 
tinued aa  before.    Julian  signed  one  of  these 
contracts  and  bond,  with    the    appellant   as 
surety,  and  purchased  machines,  as  set  out  in 
my  Brother  Battle's  opinion.    The  suit  is  to 
recover  npon  the  bona  thus  executed.    It  is 
upon  the  nncontro verted  facts  above   stated 
that  the  court  concludes  that  the  corporation 
carried   on    business  in   Arkansas.    The  evi- 
dence   does  not   show  sitnply  the  case  of  a 
drummer  soliciting  contracts  for  purchase  of 
merchandise,  to  be  consummated  in  another 
state,  as  was  the  case  of  Robbins  v.  Taxing 
Dist..  120  U.  8.  489,  7  Sup.  Ct.  Rep.  592;  nor 
the  mere  act  of  soliciting  business  for  a  foreign 
corporation,  and  nothing  more,  as  in  McCall 
V.  People,  186  U.  8.  104.  10  Sup.  Ct  Rep.  881. 
It  shows  the  intention  of  the  foreign  corpora- 
tion to  gain  a  domicile  in  Arkansas,  and  to 
carry  on  its  business  of  selling,  leasing,  and 
consigning^    machines    there    through    local 
ag>^nt8,  as  it  was  authorized  to  do  in  the  state 
of  Ohio.    To  ascertain  whether  the  corpora- 
tion did  business  in  Arkansas,  we  are  not  re- 
quired to  limit  our  inquiry  to  the  transaction 
with  which  the  defendant  alone  is  concerned. 
If  it  was  carrying  on  business  in  Arkansas  be- 
fore and  after  the  transaction  with  the  defend- 
ant, it  was  competent  for  him  to  show  that  his 
transaction  was  of  the  general  class;  and  when 
it  is  proved  that  the  corporation  has  done  acts 
here  manifesting  the  intent  to  gain  a  domicile 
for  the  purpose  of  transacting  its  business, 


that  is  the  beginning  of  its  business  here,  and 
the  contracts  which  manifest  that  intention 
are  avoided  by  the  statute.  The  instant  the 
business  is  entered  upon,  the  prohibition  of 
the  statute  attaches,  without  waiting  to  see 
what  the  corporation  will  do  next.  Suppose 
the  corporation  had  entered  into  a  contract  to 
hire  an  otfice  in  Arkansas,  with  the  avowed 
purpose  of  establishing  a  domicile  here.  That 
would  be  sufficient  proof  of  the  beginning  of 
business  here,  and,  as  the  statute  prohibits  it 
from  beginning  business  here  until  it  complies 
with  the  law,  it  could  not  enforce  the  contract. 
The  opinion  of  the  court  seems  to  be  based 
upon  the  theory  that  the  statute  cannot  have 
operation  because  the  transaction  in  suit,  if 
isolated  from  the  others,  shows  one  connected 
transaction  of  interstate  commerce,  and  noth- 
ing more;  but  the  argument  is  untenable, 
for  when  it  is  once  established  that  the 
corporation  is  exercising  its  functions  in  a 
foreign  state,  as  distinguished  from  the  per- 
formance of  mere  commercial  acts  lo  be  con- 
sumated  in  another  state,  it  becomes  subject  to 
state  regulation.  Horn  Silver  Min.  Co.  v.  New 
York,  supra;  Baker  v.  State,  44  Ark.  li)4. 
That  the  acts  of  the  corporation  in  this  case 
are  not  mere  commercial  transactions  of  the 
character  indicated  seems  apparent.  The 
sales  by  the  corporation  of  exclusive  territory 
within  which  the  vendees  might  sell  White 
sewing  machines,  and  the  covenant  on  their 
part  that  tbey  would  sell  none  other,  are  con- 
tracts executed  and  to  be  performed  in  Ar- 
kansas, and.  if  they  have  any  connection  with 
interstate  commerce,  it  is  remotely.  The  terms 
of  the  contracts  show  that  they  relate,  not  only 
to  domestic  commerce,  but  to  transactions 
having  no  connection  with  commerce  at  all; 
and  the  contract  sued  npon  is  one  of  surety- 
ship, which,  like  the  contract  of  insurance  and 
indemnity,  is  not  the  subject  of  commerce. 
These  matters  were  not  transactions  of  inter- 
state commerce,  but  were  business  transacted 
in  the  state  independently  of  commerce. 
When  the  corporation  conformed  to  the  state 
law  after  the  contract  in  question  was  made, 
it  declared  its  domicile  in  Arkansas,  and  there- 
after became  subject,  of  course,  to  the  opera- 
tion of  the  statute;  by  continuing  its  business 
thereafter  in  identically  the  same  manner  as  it 
had  done  before,  we  see  its  own  conclusion  as 
to  the  eSect  of  its  prior  acts  in  giving  a  domi- 
cile here,  and  do  no  injustice  in  giving  those 
acts  their  legal  effect.  According  to  the  deci- 
sions above  cited,  they  rendered  the  corpora- 
tion amenable  to  state  regulation. 

The  defendant's  cause  might  be  rested  here, 
but  I  think  it  may  be  fortified  still  further.  If 
the  foreign  corporation  were  strictly  an  agency 
of  commerce,  entering  the  state  for  the  pur- 
pose of  carrying  on  the  business  of  interstate 
commerce,  I  think  it  should  be  held  that  the 
regulation  is  not  a  restriction  upon  commerce. 
What  is  the  regulation?  It  is  that  the  foreign 
corporation  doing  business  in  this  state  shall 
make  known  its  place  of  business  here,  and 
designate  the  agent  upon  whom  service  shall 
be  had.  No  license  fee  or  tax  is  demanded  of 
the  corporation.  Not  even  a  fee  for  defraying 
the  expenses  of  the  regulation  is  required. 
The  regulation,  then,  is  nothing  more  than 
that  the  corporation  doing  business  here  shall 
consent  to  be  found  here,  and  shall  designate 
the  officer  upon  whom  service  shall  be  had, 
and  where  he  may  be  found.  In  theory  the 
domicile  of  a  corporation  is  only  in  the  state 
where  it  is  created,  and  the  general  rule,  in  the 
absence  of  legislation,  is  that  it  can  be  found 
nowhere  else.    But  when  it  sends  its  agents 
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into  a  foreign  state  to  transact  its  business  it 
is  really  as  much  represented  by  them  there  as 
in  the  state  of  its  creation.  It  is  competent  for 
the  lef^islatnre  of  the  foreign  state  to  enact 
that  personal  service  may  be  had  on  the  cor- 
poration by  beryice  on  agents  in  its  borders 
who  transact  tbe  company's  business  there. 
The  corporation  doing  business  thereafter  in 
the  foreign  state  is  presumed  to  assent  to  that 
rule.  Casualty  Co.  v.  Lea.  (Arli.)  20  a  W.  Rep. 
416.  But  it  was  found  often  inconvenient  for 
the  creditor  of  tbe  corporation  to  prove  the 
agency,  and  so.  to  make  the  matter  simpler, 
some  of  the  states  enacted  that  some  particular 
state  official  should  be  authorized  to  receive 
service  for  the  corporation.  That  is  tbe  law 
Id  this  state  as  to  insurance  companies.  As  to 
others,  it  requires  the  corporation  to  designate 
a  person  who  shall  be  its  agent  to  receive  serv- 
ice. That  is  fairer  to  the  corporation  than  to 
compel  it  to  run  the  risk  of  having  Judgment 
rendered  against  it  by  service  on  some  one  of 
a  number  of  persons  transacting  business  for 
it.  who  may  not  have  the  interest  of  tbe  cor- 
poration at  heart  enough  to  notify  it  of  tbe 
pendency  of  the  suit  It  is  better  for  the  cred- 
itor, because  he  is  relieved  of  doubt  as  to  tbe 
proper  person  upon  whom  to  get  service.  To 
enforce  the  regulation,  the  penalty  of  avoid- 
ing the  contract  made  in  violation  of  it  is  im- 
posed. That  the  regulation  is  reasonable,  and 
within  the  power  of  the  state,  has  never  been 
doubted.  St.  Clair  v.  Cox,  106  U.  &  8~iO,  1  Sup. 
Ct.  liep.  854;  Manufacturing  Co.  ▼.  Ferguson, 
supra.  "Legislation  in  a  great  variety  of  ways 
may  affect  commerce  and  persons  engaged  m 
it.  without  coustituting  a  regulation  of  It 
within  the  meaning  of  the  constitution;  and  it 
may  be  said  generally  that  the  legislation  of  a 
state,  noi  d  rectly  against  commerce  or  any  of 
its  regulations,  but  relating  to  tbe  rights,  du- 
ties, and  liabilities  of  citizens,  and  only  indi- 
rectly and  remotely  affecting  the  operation  of 
commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  Jurisdiction,  whether  on 
land  or  water,  or  engaged  in  commerce,  for- 
eign or  interstate."  Sherlocli  v.  Ailing,  93  U. 
S.  99;  Railway  Co.  v.  Alabama,  128  U.  S.  96.  9 
Sup.  Ct.  Rep.  28:  Railway  Co.  v.  Hanniford, 
49  Ark.  291.  5  S.  W.  Rep.  294.  This  legislation 
is  not  directed  against  commerce  or  any  of  its 
regulations,  but  relates  only  to  tbe  right  of  tbe 
citizen  to  sue  in  the  Jurisdiction  where  the 
cause  of  action  arises,  and  imposes  upon  the 
corporation  only  the  duty  of  submitting  to 
that  Jurisdiction.  The  domestic  corporation 
is  required  to  show  by  record  where  its  prin- 
cipal place  of  business  is,  and  the  law  specifies 
that  service  may  be  bad  on  its  officers.  "It 
does  not  lie  in  any  foreign  corporation  to  com- 
plain that  it  is  subjected  to  the  same  law  as  tbe 
domestic  corporation. "  Horn  Silver  Min.  Co. 
V.  New  York,  supra.  When  a  state  no  longer 
possesses  the  power  to  compel  every  corpora- 
tion doing  business  within  its  Jurisdiction, 
whether  exclusively  engaged  in  interstate  or 
foreign  commerce  or  not,  to  give  publicity  to 
its  affairs  in  so  simple  a  matter  as  making 
known  its  officers  and  plare  of  business,  there 
will  remiiln  but  little  of  value  in  its  reserved 
rights.  I  think  the  Judgment  should  be  re- 
versed, and  the  complaint  dismissed. 

Mansfield,  J.  I  concur  with  the  chief  Jas- 
tice  in  dissenting,  on  the  ground  stated  in  his 
opinion. 


NOTE. 

RlOHT  or  FOKBIOX   COKPORinOKS    TO  DO  Bcst- 
NESS. 

It  i«  no  defense  to  an  actloD  br  a  corporation 

on  the  bond  of  its  defaulting  agent  that,  at  the 
time  of  default,  it  was  a  fcH-eign  corporatiou, 
doing  business  in  the  state  where  action  was 
brought,  without  having  complied  with  the  lawa 
of  such  state  regulating  foreign  corporations  do- 
ing business  therein.  Manufacturing  Co.  v. 
Hardee,  (N.  M.)  10  Pac.  Ken.  605. 

Conat.  1874,  art  12,  §  U,  providing  that  a 
foreign  corporation:  shall  do  uo  business  in  th« 
state,  except  while  it  maintains  a  known  place- 
of  business  and  an  agent  therein,  on  whom  pro- 
cess may  be  served,  does  not  apply  to  a  loan 
made  by  such  corporation  where  the  agreement 
for  the  loan  was  made  in  another  state,  and  tbe 
securities  were  delivered  and  the  money  paid 
therein.  Scruggs  v.  Mortage  Co.,  (Ark.)  16  S. 
W.  Rep.  563. 

Coust.  art.  14,  t  4,  prohibiting  a  fordgn  cor- 
poration from  doing  budnees  in  the  state  with- 
out having  an  agent  and  known  place  of  busi- 
ness in  the  state,  was  not  intended  to  interfere 
with  interstate  commerce,  and  does  not  prevent 
a  foreign  corporation  from  selling  a  merchant  of 
the  state  Koods  to  be  shipped  into  tbe  state. 
Ware  v.  Shoe  Co.,  (Ala.)  9  South.  Rep.  336. 

A  single  purchase  of  machinery  witlilii  tbe 
state  by  a  foreign  mining  corporation,  to  be 
transported  to  ard  set  up  in  the  state  of  its  domi- 
cile, IS  not  within  the  inhibition  of  Gen.  St.  { 
260,  which  prohibits  foreign  corporations  from 
doing  business  within  the  state  until  they  have 
filed  with  the  secretary  of  state  a  certificate  des- 
ignating their  principal  pla?e  of  bnsineas  with- 
in the  state,  and  appointing  an  agent  npon 
whom  process  may  be  served.  Colomdo  Iron 
Works  V.  Sierra  (Jrande  Mln.  Ck>.,  (C<do.  Sup.V 
25  Pac.  Rep.  325. 

Wbere  the  owner  of  a  plantation  situated  in 
this  state  applies  for  a  loan  in  another  state  to 
the  agent  of  a  foreign  corporation,  and  the  notes 
and  mortgage,  though  executed  in  this  state,  are 
delivered  and  made  payable  in  such  other  state, 
the  transaction  is  not  a  violation  of  Const,  art. 
^80,  providing  that  "no  foreign  ootporation  shall 
do  any  business  in  this  state  without  having  ono 
or  more  known  places  of  business  and  an  authoi^ 
ized  agent  or  agents  in  this  state,  upon  whom 
process  may  be  served."  R<?eves  v.  Harper, 
(La.)  9  South.  Rep.  104;   M:axweU  v.  Reeves. 

Gomp.  St.  1888,  |  442,  n.  720.  requiring  for- 
dgn  corporations,  before  doing  business  In  the 
state,  to  file,  in  the  office  of  the  recorder  of  the 
covnty  wherdn  it  intends  to  do  business,  a  copy 
of  its  charter,  and  verified  statements  as  to  its 
capital,  does  not  prevent  a  foreign  trust  com- 
pany, which  has  not  complied  therewith,  from 
purchadng  securities  of  a  railroad  company  in 
the  state,  and  taking  a  mortgage  upon  its  prop- 
erty to  secure  them,  since  such  isolated  net  is 
not  doing  business  in  the  state.  Gilchri.it  v. 
Railroad  Co.,  (Cir  Ct.)  47  Fed.  Rep.  503. 

Gen.  St.  ii  1524-1531,  provide  that  fordgn 
corporntious  are  authorized  to  do  businMs  in 
this  state  by  compliance  with  the  conditions 
prescribed  relating  to  the  filing  of  a  certifii-it 
copy  of  the  charter  and  the  appointment  of  nii 
agent,  and  that  any  ngent  of  any  fnrpigii  ci>rp<>- 
ration  conducting  or  caiTying  on  bnaiuess  with- 
in the  limits  of  this  state,  for  and  in  the  name 
of  such  corporation,  contrary  to  any  of  the  jirii- 
vlsions  of  the  stntule-s,  shall  be  deemed  piilty 
of  a  misdemeanor,  etc.  Brld,  that  a  contract 
made  in  this  stale  with  such  corporation,  which 
had  not  complied  with  the  statute,  was  not  void, 
in  the  absence  of  a  statute  so  declaring.  Ihin- 
bar,  J.,  dissenting.  Dfsrbom  Xt'oimdiy  Co.  v. 
Angnstlne,  (Wash.)  31  Pac.  Rep.  827. 


Digitized  by 


Google 


Ark.) 


MOLAIN  9.  DUNCAN. 


697 


FoRDYCB  ▼.  Jackson. 
{Snprtme  Cofurt  of  Ar^nsat.    Deo.  10, 18B3.) 

PlKSONAI.  INJUKIBS— DaVAOBS— iNSTRnOTIONS. 

1.  In  an  action  for  damans,  where  the 
<!oart  in  his  charge  enumerates  some,  but  not 
all,  the  elements  of  recovery,  it  is  not  error  to 
^d,  "aa  well  as  all  damages,  present  or  future, 
which  from  the  evidence  can  be  treated  as  the 
necessary  result  of  the  injury  complained  of." 

2.  A  party  who  does  not  request  the  trial 
court  to  ^Te  further  Instructions  cannot  avail 
faimaelf,  on  appeal,  of  an  objection  that  the  in- 
•tmctiona  given  were  not  sufficiently  specific. 

3.  Where  the  evidence  shows  that  plaintifF 
had  several  ribs  broken,  a  hip  contused,  his  nose 
brolcen  and  disfigured,  a  permanent  case  of  ca- 
tarrti  superinduced,  and  the  sense  of  smell  im- 
paired, a  judgment  for  $S,000  is  not  excessive. 

Onrebenring.  For  former  report,  see  2U 
S.  W.  Rep.  528. 

CocKiiii.i.,  C.  J.,  (after  stating  the  ibete 
■orully.)  Tbe  appellant  has  filed  a  motion 
(or  reconalderatlon,  upon  the  ground  that 
the  conrt'a  charge  on  the  measure  of  dam- 
Agea  in  erroneoua,  and  that  the  damages 
awarded  are  excesBlve.  Both  questions 
were  considered  by  tbe  court,  bat  neither 
Is  adverted  to  In  the  uplnloo. 

It  is  argned  that  the  charge  is  wrong  for 
two  reasons,  vis.:  (1)  Becaaae,  niter 
ennmerating  some  of  the  elements  of  dam- 
ages which  the  plaintiff  migbt  recover.  It 
adds,  "as  well  as  all  damages,  present  or 
Intare,  which  from  the  evidence  can  be 
treated  as  tbe  necessary  result  of  tbe  inju- 
ry complained  ol."  (2)  Because  tbe  lan- 
«n>age  Just  quoted  leaves  tbe  Jury  tn  deter- 
mine the  question,  wbat  are  tbe  elements 
ol  recovery?  when  that  is  a  question  of 
law. 

The  first  objection  would  be  well  taken 
it  tbe  charge  enumerated  all  tbe  plalntlR's 
elements  of  recovery,  for  in  that  event  the 
«ourt  would  lie  understood  as  indicating 
that  there  was  still  something  else  that 
the  Jni-y  tn  its  discretion  could  throw  into 
the  award.  But  tbe  court  did  not  enu- 
merate all  of  the  elements  of  recovery. 
The  impairment  of  the  sense  of  suiell  is 
one  not  enumerated.  It  is  conceded  that 
a  recover}  for  that  cause  is  proper,  if  the 
inry  believed  the  plaintiff's  testimony  on 
that  point. 

We  are  brought,  then,  to  the  second 
gronnd  of  objection,  and  tbe  queKtton  is: 
Did  tbe  court  err  in  failing  to  specify  the 
elements  of  damage  (or  which  the  Jury 
migbt  make  an  assessment  in  tbe  plain- 
tiff's (avor?  It  Is  not  contended  that  the 
charge  contains  a  misstatement  o(  the 
iaw  on  the  subject,  but  that  it  was  the 
court's  duty  to  go  further  than  It  did, 
4ind  make  the  charge  more  specific.  It 
was  the  defendant's  right  to  have  the  rule 
for  tbe  ascertainment  of  damages  specidc- 
-aily  defined  by  the  court,  so  that  the  Jury 
would  have  an  accurate  guide  to  conduct 
them  to  a  proper  iiward.  But  the  defend- 
ant should  have  requested  a  more  specific 
charge,  if  it  conceived  that  the  Jury  would 
be  misled  by  the  general  language  of  the 
charge.  It  is  tbe  settled  practice  in  this 
state  that  a  party  cannot  avail  himself 
of  an  omission  which  he  made  no  effort  to 
have  sapplied   In    the    trial  court.    Our 


practice  ts  tn  accord  with  the  following 
statement  from  the  text  of  Judge  Thomp- 
son's work  on  Charging  the  Jury,  (section 
82:)  "If  the  charge  Is  not  a  clever  misdi- 
rection. If  there  is  a  mere  tendency  in  it  to 
mislead  tbe  Jury,  tbe  defendant  must  ask 
additional  explanatory  instructions,  in 
order  to  avail  himself  of  its  defectiveness 
in  a  court ol  errors;  but,  where  it  necessa- 
ril.v  •  •  •  misleads  the  jury,  It  Is  a  fa- 
tal error.  Nor  will  a  judgment  be  re- 
versed where  the  charge  is  so  general  in 
its  terms  as  to  leave  it  doubtful  whether 
the  Jury  understood  its  applicntlon  to  the 
evidence.  Here,  as  in  the  preceding  case, 
the  remedy  of  the  party  is  to  ask  addi- 
tional instructions  before  the  Jury  retires. 
So  where  the  judge  bus  laid  down  a  prop- 
osition which  In  tbe  abstract  is  clearly 
right,  but  there  is  something  peculiar  in 
the  situation  of  the  parties,  or  their  rela- 
tions to  each  other,  which  would  require  a 
modification  of  it,  and  which  has  escaped 
theattentlon  of  the  Judge,  it  is  the  duty  of 
counsel  to  call  his  attention  thereto." 
Tbe  charge  in  this  case  was  right  in  the 
abstract,  aud  a  more  specific  Instruction 
was  not  asked  by  the  defendant.  There 
is  therefore  no  reversible  error  in  tbe 
charge. 

As  to  excess  in  the  award  of  damages. 
The  plaintiff  bad  several  ribs  broken,  a 
hip  contused,  his  nose  broken  and  disfig- 
ured, a  permanent  case  of  catarrh  superin- 
duced, and  tbe  sense  of  smell  Impaired,  as 
results  of  the  Injury.  At  least  the  Jury 
could  nave  found  that  state  of  facts  from 
the  testimony.  We  cannot  adjudge  that 
fS.OOO  Is  an  excessive  award  of  damages 
tor  these  Injuries.    Motion  denied. 


McLain  v.  Dd.vcan. 

{SripreiM  Court  of  ./Irtonco*.    Deo.  8,  1893.) 

Intbhnal   Impbovehest    Lands  —  Fobecloburs 

FOB    NoNPATHBNT     OF  PdbCHASS  MONET  —  I>B- 

CBBB  FOR  Bale— Validitt. 

1.  Under  the  act  of  1887,  nrovldinft  that 
the  officer  having  the  custody  of  any  notes  or 
other  evidence  of  indebtedness  for  internal  im- 
provement lands  shall  deliver  them  tu  the  attor- 
ney general,  who  shall  bring  suit  to  enforre  tbe 
state  8  lien,  if  the  note  sued  on  is  lost,  the  at- 
torney general  need  only  prove  the  io8g,  and  the 
fact  that  there  is  record  evidence  competent  for 
this  purpose  does  not  necessitate  its  being  filed 
with  the  complaint. 

2.  A  decree  of  sale  in  such  proceedings, 
which  recites  that  the  notice  required  by  the 
statute  was  given,  cannot  be  attacked  l>e<:auBe 
it  does  not  affirmatively  show  that  the  notice 
was  published  in  the  necessary  counties,  and 
that  there  was  the  statutory  number  of  inser- 
tions. 

3.  The  fact  that  no  evidence  was  given  of 
the  amount  due  the  styte  did  not  affect  tlie 
validity  of  the  decree,  and  the  court  had  no 
power  on  this  account  to  correct  the  decree  aft- 
er the  lapse  of  tbe  term. 

4.  The  fact  that  the  sale  nnder  the  decree 
was  for  an  inadequate  price  was  not  ground  for 
vacating  it,  in  the  absence  of  complaint  by  the 
Btate,  and  where  there  was  no  evidence  that 
on  a  resale  the  land  would  bring  more  than  the 
debt  due  the  state. 

5.  Mansf.  Dig.  {|  3909,  5195,  providing 
that,  in  the  case  of  defendants  constructively 
summoned,  the  court  may  vacate  or  modify  a 
judgment  after  the  term  in  which  it  was  ren- 
dered, and  that  such  defendants.  If  they  fall 
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to  appear,  mar  at  anr  time  within  two  jeara 
have  the  action  retried,  does  not  apply  to  ao- 
Uong  under  the  act  of  1SS7,  providing  for  the 
enforcement  of  the  purchase-money  lien  on  in- 
ternal improTemeut  lands  sold  by  the  state,  and 
which  provides  that  it  shall  not  be  necessary  to 
make  any  person  defendant,  and  that  the  aoit 
■haJU  proceed  as  in  actions  in  rem. 

Appeal  troni  Pulankl  chancery  court; 
Datid  W.  Cabroi.l,  CbanPBllor. 

Proceeding  by  Hannibal  McLain  to  set 
aside  a  aaleof  loterual  Improveineot  lands 
by  the  attorney  general  to  Elijab  Duncan. 
From  a  decree  denying  the  petition,  plain- 
tllf  appeals.    Affirmed. 

Saaders  &  Watkiae,  tor  appellant.  IF. 
O.  Weatberford,  tor  appellee. 

Hansfibld,  J.  The  jnrlBdlctlon  of  the 
court  to  render  the  lodgment  nader  whlcli 
the  land  was  sold  ia  defied  on  two 
groonds:  ftnit.  It  is  contended  that  tbe 
proceeding  aicaioHt  the  land  was  without 
legal  antburlty,  because,  aa  sbown  by  the 
complaint  filed  by  the  attorney  general, 
the  note  given  tor  the  purchase  mouey 
was  not  in  his  possession  when  the  action 
was  brought;  and  it  is  argued  that  the 
possession  o(  the  note  and  its  exhibition 
with  the  state's  pleading  were  essential 
to  the  exercise  ot  the  power  conferred  by 
the  act  oi  IKti?  under  which  the  proceeding 
was  had.  In  support  of  this  position  a 
section  of  the  act  is  cited  which  provides 
that  the  officer  having  the  custody  ut  any 
notes  or  otberevidence  of  iodebtedneas  for 
internal  Improvement  lands  shall  deliver 
them  to  the  attorney  general,  who  is  re- 
quired to  institute  actions  to  enforce  the 
state's  lien.  The  complaint  ot  the  statu 
excuses  the  failure  to  file  the  note  by  alleg- 
ing Its  loss.  As  the  loss  ut  the  note  cuuld 
not  extinguish  the  debt  It  represented,  it 
would  be  a  most  unreasonable  construc- 
tion to  attribute  to  the  statute  an  inten- 
tion to  release  or  waive  the  state's  lien 
as  vendor  ot  the  lands  In  all  cases  where 
the  notes  forthe  purchase  money  had  been 
lost  or  destroyed.  It  was  evidently  the 
purpose  at  the  net  to  ettMt  a  collection  of 
all  debts  dne  tor  lands  ot  the  class  tu 
which  the  tract  here  involved  belongs.  It 
the  note  of  a  vendee  was  lost  it  could  not, 
of  course,  be  delivered  to  the  attorueygen- 
erul,  or  produced  In  court;  but  In  such 
case  the  statute  Imposes  upon  the  state 
only  the  burden  which,  under  similar  cir- 
cumstances, other  vendors  musttake  upon 
themselves,  of  proving  the  alleged  loss. 
The  clause  of  the  act  in  which  record  evi- 
dence ot  Indebtedness  Is  spoken  ot  seems 
to  apply  to  debts  evidenced  otherwisu 
thnn  by  notes.  However  that  may  tie,  it 
there  was  record  evidence  competent  to 
prove  the  loss  ot  tbs  note  in  this  case.  It 
was  not  necessary,  as  Insisted  by  appel- 
lant, to  file  It  with  the  complaint. 

2.  The  second  point  made  by  the  appel- 
lant on  the  question  nl  Jurisdiction  Is  that 
thedecree  is  in  valid  because  It  tails  to  show 
that  the  notice  required  by  the  act  of  1887 
was  published  in  the  manner  the  statute 
prescribes;  thai  is,  by  foursuccessive  week- 
ly insertions  in  a  newspaper  printed  in 
Little  Rock,  and  also  In  a  newspaper  print- 
ed In  St.  Francis  county,  where  the  lands 
sra  situated.    It  Is  certainly  true  that  the 


court  could  acquire  no  Jurisdiction  to  ad- 
judge a  sale  of  the  land  without  a  proper 
publication  ot  thenotlce.  McCarter  v.  Neil, 
50  Ark.  191,  6  S.  W.  Rep.  731 ;  Gregory  v. 
Bartlett,  65  Ark. 80,178.  W.  Rep.  844.  Bnt 
the  law  did  not  require  the  evidence  of 
publication  to  be  made  a  part  ut  the  rec- 
ord, either  by  entering  It  there  or  by  filing 
it.  This  being  so,  the  recitals  ot  the  de- 
cree as  to  the  notice  are  conclusive;  and 
these  declare  that  it  was  given  in  the 
manner  required  by  the  statute.  We  flnrl 
in  the  transcript  an  affidavit  proving  the 
publication  of  the  notice  In  the  county  of 
St.  Francis;  and,  as  no  other  affidavit  is 
found,  this.  It  la  said.  Is  sufficient  to  show 
that  no  publie>atlon  was  made  in  Little 
Bock.  Neither  thedecree  nor  any  order  ot 
the  court  identifies  the  afHdavIt  referred 
to  as  part  of  the  proof  of  publication  on 
which  the  court  proceeded.  But  treating 
it  as  the  evidence  adduced  to  show  a  pub- 
lication In  St.  Francis  county,  there  is 
nothing  to  indicate  that  proper  evidence 
was  not  also  produced  to  show  that  the 
necessary  publication  was  made  in  the  city 
of  Little  Rock.  The  mere  absence  of  an 
affidavit  as  to  the  latter  publication  can 
nut  be  allowed  to  overcome  the  presump- 
tion arlslug  from  the  recitals  of  the  decree 
that  the  court's  finding  as  to  the  notice 
was  made  upon  sufficient  and  competent 
evidence.  Boyd  v.  Roane,  49  Ark.  413,  5  8. 
W.  Rep.  704. 

3.  But  it  Is  said  thatno  proof  was  taken 
as  to  the  amount  of  purchase  money  due 
on  the  land,  and  that  in  this  respect  the 
Judgment  was  not  only  prohibited  by  tbe 
general  statute  regulating  prficeedlngs 
against  defendants  constructively  sum- 
moned, bnt  was  contrary  as  well  to  tbe 
special  act  under  which  the  suit  was 
brought.  This  position,  however.  Is  also 
met  by  a  recital  ot  tbe  original  dwr«>e, 
which  states  a  finding  of  the  amount  due 
to  the  state  in  language  that  at  least 
raises  a  presumption  that  proof  olsoms 
kind  was  adduced.  49  Ark.  412, 413,  5  S. 
W.  liep.  704.  And  this  prranmption  can- 
not be  rebutted  by  the  recital  found  In  tbe 
proceedings  ot  a  subsequent  term.  Bnt, 
If  it  be  conceded  that  the  decree  was  ren- 
dernd  witbout  proof  as  to  the  amount  ot 
the  debt,  this  was  onl.v  an  error  in  the  ex- 
ercise of  Jurisdictiun ;  and,  however  gross 
and  Injurioos  to  the  plaintiff  It  may  be  re- 
garded. It  did  not  affect  the  validity  ot  the 
decree,  and  the  court  was  without  power 
to  correct  it  by  vacating  tbe  Judgment 
otter  the  lapse  ot  the  term,  unless  this 
could  be  done  under  some  general  provi- 
sion ot  the  Code;  tor  it  Is  not  contended 
that  any  such  power  was  given  by  the  act 
ut  1887.  It  is  assumed  that  the  second 
paragraph  ot  section  S9<I9  and  section  .5195 
of  tbe  Digest  botb  apply  to  the  present 
case,  and  that  the  appellant  was  entitled 
to  Interpose  a  defense  to  the  original  salt 
on  giving  security  for  costs.  The  section 
first  mentioned  provides  that  tbe  court  In 
which  a  Judgment  has  been  rendered  shall 
have  power,  after  the  expiration  of  the 
term,  to  vacate  or  modify  It  by  granting 
a  new  trial  wht'n  the  proceeding  is  against 
a  detendant  constructively  summoned. 
Dig.  §3909,  par.  2.  And  section  5193  pro- 
vides that,  where  a  Judgment  has  benn 
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veaAerid  agalnat  n  defendant  tliuB  Botn- 
moned,  and  who  did  not  appear,  he  may 
at  any  time  within  two  years  after  the 
rendition  of  the  judgment  appear  in  open 
court,  and  move  tu  have  the  action  re- 
tried; and  that,  aecority  for  the  coat  be- 
inK  given,  sncb  defendant  shall  be  permit- 
ted  to  malfe  defense,  and  thereupon  the 
action  shall  be  tried  anew  as  to  snch  de- 
fendant, as  if  there  had  been  no  judgment. 
It  the  appellant  was  a  defendant  to  the 
original  suit  within  the  meaning  of  these 
provisions,  then  it  was  bis  rlKht  to  have 
a  new  trial  on  the  terras  InipoHed  by  the 
statute.  Porter  v.  HhtiRon,  36  Ark.  591, 
599.  It  appears  that  a  retrial  was  In  fact 
bad  npoo  bis  application,  and  the  record 
does  not  disclose  that  on  such  retrial  any 
proof  whatever  was  adduced  sustaining 
the  •negation  made  in  the  complaint  as 
to  the  loss  of  the  note.  This  allegation 
was  material,  and,  In  the  absence  of  any 
proof  that  it  was  true,  the  decree  should 
not  hnve  been  permitted  to  utand  if  the 
court  had  power  to  vacate  it.  But,  if  the 
retrial  was  unwarranted  bytbelaw,  tne 
error  thus  committed  is  of  no  avail  on  this 
appeal ;  for  In  that  case  the  state  was  not 
called  upon  to  maintain  the  correctness  of 
the  decree,  and  It  could  not  be  Impeached 
by  the  application  to  set  aside  the  sale. 
Johnson  v.  Campbell,  52  Ark.  316,  12  S.  W. 
Rep.  578.  Conceding  that  the  appellant 
showed  anch  interest  in  the  land  as  enti- 
tled him  to  resist  the  confirmation  nt  the 
sale,  the  standing  intionrt  accorded  to  him 
forthat  purpoaediU  not  make  him  a  party 
to  the  orlKlnal  action;  and,  unless  he  be- 
camesuch  party,  his  appeal  doesnot  bring 
before  os  for  correction  the  proceedingH 
resulting  In  the  decree  of  foreclosure,  and 
we  can  only  inquire  whether  the  court 
erred  in  approving  the  sale.  Arnett  v. 
McCain.  47  Ark.411.  IS.  W.Rep.873:  John- 
son V.  Campbell,  62  Ark.  316, 12  ei.  W.  Bep. 
578.  It  is  true  that  section  8  of  the  act  of 
1887,  referrins  to  the  action  provided  for 
in  the  preceding  sectlona,  declares  that  the 
right  nf  appeal  shall  exiat  in  favor  of  any 
"party"  thereto.  But  the  first  section 
provides  that  It  shall  not  be  necessary  to 
make  any  person  a  defendant,  and  that 
the  suit  shall  proceed  as  in  actions  In  rem; 
and  a  simple  reading  of  the  whole  act 
makes  it  plain  that  the  "party"  to  the 
suit  referred  to  In  the  third  section  is  one 
who  appears  and  actually  becomes  a  party 
for  the  purpose  of  defending  before  a  de- 
cree is  entered,  and  at  the  term  to  which 
process  by  publication  is  made  returnable. 
There  is  no  contention  that  the  complaint 
of  the  appellant  states  tacts  sufficient  to 
warrant  relief  as  upon  a  bill  in  eqnity  to 
review  the  decree  obtained  by  the  state? 
and  whether  that  decree  may  oe  reviewed 
on  this  i-ecord  is  a  question  to  be  resolved, 
as  already  stated,  by  determining  whether 
the  general  provisions  of  the  Code,  cited 
above,  apply  to  a  Judgment  rendered,  as 
this  was,  in  a  proceeding  essentially,  It  not 
strictly,  ia  rem.  All  persons,  it  is  said, 
are,  by  construction  of  law,  parties  to 
Bocb  a  proceeding.  MuCnrter  v.  Nell,  50 
Ark.  191,  6  S.  W.  Rep.  731;  Mitchell  v. 
Chambers,  43  Mich.  159,  6  N.  W.  Rep.  57. 
This  is  because  they  are  presumed  to  have 
notice,  and  areeoncloded  by  the  Judgment. 


Wap.  Prou.  Rem.  S§  S26,  627.  But  in  the 
prorlsions  cited  we  think  the  Code  has 
need  the  term  "defendant"  In  a  more  lim- 
ited sense,  and  as  meaning  one  who  is  a 
party  to  an  action  personally  against  him 
in  the  style  of  the  suit,  whether  it  looks  to 
a  personal  Judgment  ornot.  In  thissonse, 
proceedings  against  unknown  heirs  and 
unknown  owners  of  property  to  be  divided 
or  disposed  of  are  personal;  and,  as  a 
general  description  of  tlie  persons  thus 
made  defendants  is  given  by  stating  the 
relation  they  sustain  to  a  decedent  or  to 
certain  property,  they  are  defen<iant» 
within  the  meaning  of  the  Code,  althougtk 
their  names,  because  of  being  unknown,, 
are  not  required  to  be  used  in  the  title  or 
pleadings  of  the  action.  But  where  the 
proceeding  Is  against  property  only,  and 
that  Is  named  as  the  sole  defendant,  we 
think  a  party  interested  in  the  property  i* 
not  to  be  treated  as  a  defendant  witbii» 
the  contemplation  of  the  Code,  and  that 
its  provisions  as  to  persons  constrnctively 
snmmoued  do  not  apply.  The  nature  of 
the  provlHlons  referred  to  is  such  as  to- 
show  that  they  all  apply  to  the  sameclaa* 
of  persons;  and  the  application  of  some  of 
them  to  cases  like  this  would  be  found  to- 
be  Impracticable.  Thns  it  Is  provided 
that,  before  Judgment  la  rendered  against 
a  defendant  constructively  summoned,. 
and  who  haenot  appeared, it  shall  be  nee- 
eai^ary— First,  that  an  attorney  be  ap- 
pointed to  defend  tor  him,  and  to  Inform- 
him  of  the  action,  and  of  such  other  mat- 
ters as  may  be  useful  to  him  in  preparing 
for  his  defense:  secondly,  that  a  bond  be 
executed  *to  such  defendant **  by  snfflcienk 
sureties,  and  to  the  effect  that  it  ttie  de- 
fendant, within  the  period  prescribed  by 
law,  shall  appear,  make  defense,  and  set 
aside  the  Judgment,  the  plnintlff  shall  re-^ 
store  to  him  the  property  taken  thereun» 
der,  the  restoration  of  which  may  be  ud- 
Jndged,  and  pay  to  the  defendant  8ncli> 
sums  of  money  as  the  court  may  award 
him.    Mantf.  Dig.  $  6190. 

The  language  and  purpose  of  other  pr». 
visions  are  equally  unfavorable  to  a  con- 
struction making  them  applicable  to  pro* 
tieedlngs  to  which  no  one  Is  In  any  forn» 
made  a  party  defendant.  Dig.  §§4991, 4993, 
6195,  5196,  5199.  5200.  At  the  time  of  the 
adoption  of  the  Code  In  186S,  statutes  were 
in  force  in  this  state  providing  for  the  ex- 
ercise of  a  jurisdiction  not  unlike  that  con> 
ferred  by  the  act  of  1887,  and  by  proceed- 
ings of  a  like  summary  and  special  char- 
acter. Of  this  nature  is  the  act  toi'  the 
confirmation  of  tax  titles,  which  waapart 
of  the  Revised  Statutes  adopted  in  1837;. 
atao  the  act  of  1861,  providing  for  the  fore^ 
closure  of  stock  mortgages  to  the  Real- 
Estate  Bank,  nig,  c.  %  Acts  1861,  p.  285. 
Similar  proceedings  were  also  provided 
for  by  the  act  known  astbe  "Overdue  Tax 
Law,"  pansed  in  1881.  Numerous  case» 
arising  under  all  these  statutes  have  been 
adjudged  here,  and  no  proceeding  In  any 
of  them  has  been  questioned  because  of  it» 
failure  to  conform  to  the  provisions  of  the 
Code  as  to  defendants  constructively  sum- 
moned. Nor  Is  there  in  the  reports  of  suct» 
cases  any  intimation  that  a  person  inter- 
ested In  the  property  affected  might  have- 
a  retrial  after  tbe  expiration  o(  the  tern» 
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at  which  the  Jodgmeot  was  rendnred.upon 
thn  Kcound  that  he  wati  a  defeDdant  coii- 
Htructlvely  Bummoned.  lu  the  absence  of 
any  provision  or  languaKoto  ttaecontrary 
In  the  act  ol  1887,  It  may  be  presumed, 
we  think,  that  the  legislatare  Intended 
that  the  practice  under  that  act  Bhould  be 
the  same  that  had  been  observed  under 
previous  and  similar  statu  tea.  The  Code 
ot  Iowa  contains  a  section  which  is,  io 
substance,  the  same  as  That  ot  our  Code 
\tith  reference  to  the  right  ol  a  defendant 
ouiisiructlvely  summoned  to  have  a  retrial 
ivittaiu  a  limited  period  after  Judgment. 
It  also  provideti  that  a  defendant  may  be 
personally  served  out  ot  the  state,  but 
that  such  servlcesball  not  entitle  the  plain- 
tltt  to  a  personal  JndKment.  In  thecaan 
ot  McBride  v.  Barn,  52  Iowa,  79,  2  N.  W. 
Rep.  962,  a  defendant  personally  served  In 
Ohio  sought  a  retrial  under  the  section 
Klving  that  right  to  defi^ndants  coustrue- 
tively  summoned, contending  that  the  sec- 
tion applied  wherever  the  Judgment  could 
only  operate  in  rem.  But  the  supreme 
court.  In  deciding  against  the  contention, 
said  that  no  rule  of  construction  uuthor- 
ixed  the  extension  ot  the  section  to  cuses 
not  included  in  its  express  language.  The 
appellant's  case  is  not  within  the  terms 
ot  the  sections  ot  the  Arkansas  Code  on 
which  he  relies;  and  we  have  been  unable 
tf*  reach  the  conclusion  that  the  Intention 
of  the  statute  embraces  it. 

4.  The  proof  siiowdthut  the  sale  to  Dun- 
can was  tor  an  inadequate  price.  Of  this 
the  state  did  not  complain,  and  the  uppel- 
Jant  was  not  prejudiced  by  the  court's  re- 
fusal to  vacate  the  sale,  except  upon  the 
theory  that  on  a  resale  the  land  would 
bring  more  than  the  state's  debt.  But  no 
facts  were  pot  in  evidence  to  show  that 
«uch  a  result  was  probable.  The  charge 
otcollasloii  aud  fraud  on  the  part  of  Dun- 
can and  other  bidders  is  not  sustained  by 
a  preponderance  of  the  evidence,  and  we 
cannot  say  that  the  chancellor  did  nut 
properly  exercise  his  discretion  In  approv- 
ing the  sale.    Affirmed. 


Duke  et  al.  v.  Statu. 

{SuprerM  Court  of  Arkansas.    Oct.  23,  1893.) 

Advsksb  Possession  —  Rights  of  Mobtqaoob  — 
Patmknt  to  Attobset  Obnebal  of  State— 
Faii.ubs  to  Pat  Over  Monet  to  Rtatb  —  Ef- 
TECT — Laches — Limitation  of  Actions. 

1.  Id  an  action  brouetat  in  1876  by  the 
state,  under  the  act  of  Januarr  16,  1861,  to 
foreclose  a  mortgage  executed  m  1837  to  the 
Roal-Estate  Bank,  which  expressly  proTlded 
that  the  mortgagor  should  remain  in  possession 
till  the  land  should  be  sold  to  satisfy  the  debt, 
it  appeared  that  be  did  remain  in  possession 
till  his  death,  in  1859.  His  heirs  remained  in 
possession  till  l>MMj.  His  administrator  sold 
the  laud  in  18U8,  under  an  order  of  the  probate 
court,  to  defendants'  grantor,  and  executed  a 
deed  to  him.  Defendants  and  their  grantor 
knew  that  the  mortgage  had  l>een  given,  and 
had  never  been  foreclosed.  Ileld,  that  defend- 
ants' grantor  acquired  only  the  equity  of  re- 
demption, and,  there  having  been  no  overt  act 
on  his  or  defendants'  part  in  hostility  to  the 
mortgage,  and  notice  thereof  to  the  state,  they 
held  in  subordination  to  it,  and  not  adversely, 
■o  OS  to  bar  the  action  to  foreclose. 

2.  The  fact  that  an  action  to  foreclose  the 


mortgage  by  the  then  attorney  general  In  1887 

was  dismissed  by  him  without  prejudice,  on  the 
payment  by  defendants  of  a  sum  loss  than  the 
mortgage  debt,  was  not  an  act  In  hostility  to 
the  mortgage,  so  as  to  render  defendants'  snb- 
sequent  possession  adverse,  since  the  dismisaal 
was  not  the  act  of  defendants,  but  of  tike  attor- 
ney general;  and  also  because  it  was  not  on 
abandonment  of  the  state's  rights  under  the 
mortgage,  nor  a  disclaimer  by  defendants  of 
holding  subject  to  it. 

3.  Bven  if  such  dismissal  were  an  act  in 
hostility  to  the  mortgage,  it  could  not  render 
defendants'  subsequent  holding  adverse,  when 
the  attorney  general  acted  without  anthori^, 
and  defendants  knew  he  so  acted,  since  in  audi 
case  no  knowledge  of  his  act  can  he  imputed  to 
the  state  on  the  ground  that  be  was  its  attorney 
and  agent. 

4.  Nor  can  it  be  presumed  that  the  attor- 
ney general  paid  the  money  so  received  by  him 
Into  the  state  treasury,  as  required  by  said  act 
of  1861,  and  that  this  imparted  notice  to  the 
state,  since,  the  money  having  been  tendered 
only  in  partial  payment,  the  attorney  general 
was  without  authority  to  receive  it,  aud  nad  no 
official  duty  to  perform  with  reference  to  it, 
and  no  presumption  can  be  entertained  as  to  Us 
disposition  of  it. 

6.  Since  the  state  was  without  notiee  of 
such  payment  to  the  attorney  general,  the  fact 
that  defendants  thereafter  regarded  the  mort- 

gage  as  settled  could  not  make  their  holding 
ostile  to  it. 

6.  In  such  case  laches  cannot  be  attributed 
to  the  state,  because  it  is  presumed  that  the 
original  suit  would  have  proceeded  regularly 
to  decree  but  for  the  dismissal  procured  iiy  de- 
fendants, to  which  may  be  attributed,  in  part, 
the  delay  in  bringing  the  preseat  suit,  and  be- 
cause defendants  have  not  been  prejudiced  by 
the  delay  thus  caused,  or  by  that  doe  to  any 
other  cause. 

7.  Nor  can  laches  be  attribnted  on  the 
ground  that  SiO  years  have  passed  without  any 
recognition  of  the  mortgage  debt,  and  that 
therefore  the  law  presumes  the  debt  paid,  since 
the  force  of  the  presumption  is  broken  by  the 
partial  payment,  within  20  years  of  which  time, 
as  to  all  defendants,  the  present  suit  was  be- 
gun. 

8.  Since  a  statute  will  not  be  given  a  retro- 
spective operation,  unless  such  plainly  appears 
to  have  been  the  legislative  intent,  and  since 
it  should  be  construed  to  be,  if  possible,  in  har- 
mony with  the  constitution,  (Act  March  31, 
18>S7,)  which  took  effect  from  its  passage,  pro- 
viding that  in  suits  to  foreclose  mortgages  it 
should  be  a  sufficient  defense  that  they  have 
not  been  brought  within  the  period  of  limita- 
tions prescribed  by  law  for  a  suit  on  the  mort- 
gage debt,  does  not  apply  to  mortfroges  in  favor 
of  the  state,  existing  at  the  time  it  was  passed, 
and  which  would  be  barred  at  once,  under  the 
operation  of  the  statute,  because  the  statute  ap- 
plies to  all  mortgages,  and  would  bar,  not  only 
the  mortgages  to  the  state,  which  the  legisla- 
ture had  a  right  to  extinguish,  but  mortgages  to 
citizens,  which  would  be  unconstitutional. 

i).  The  Hve-yenrs  statute  of  limitations  is 
not  applicable  to  this  cause  of  action. 

lU.  The  constitutionality  of  the  act  of  1861 
is  not  an  open  question  in  tills  state. 

Appeal  from  Pulaski  chancery  court; 
Daahd  W.  Carroll,  Chancellor. 

The  state  of  Arkansas,  tor  the  use  of  the 
Real-Estate  Bank,  against  Cbarlee  T.  Duke 
and  others,  to  foreclose  a  stock  mortgage. 
From  a  decree  foreclosing  the  mortgage, 
defendants  appeal.     Affirmed. 

W.  S.  McCain,  for  appellants.  W.  S. 
Atkinson,  Atiy.  Gen.,  and  Cbaa.  l.Coh- 
nma,  for  the  State. 

Mansfield,  J.  This  was  a  proceedloK 
prosecuted  by  the  state  under  the  act  ot 
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January  16,  XifSl,  to  forecloBe  a  mortsago 
executed  to  the  Seal-Estate  Bank  by 
Stephen  Gaster  In  tbe  year  1887.  Tbe 
mortgage  conveyed  cettaln  lands  then 
owned  by  Qaster,  and  It  was  given  to  se- 
cure the  payment  of  bis  bond  to  tbe  bank 
lor  tbe  aom  of  f  30,000.  The  debt  did  not 
mature  until  1861.  and  the  mortgage  ex- 
pressly provided  that  the  lands  should  re- 
main in  the  posResslon  of  Oaster  until  they 
should  be  "legally  sold, "  to  satisfy  it.  He 
continued  to  occupy  the  lands  until  bis 
death,  wbleh  occurred  in  the  year  1858  or 
1859.  Hisbeirs  then  toolc  possession  «( tbe 
property,  and  beld  it  until  1866,  when  it 
passed  into  the  bands  uf  bis  administra- 
tor, who  was  appointed  in  that  year. 
The  administrator  continued  In  possession 
until  theyear  1868,  ^vhen  be  sold  tbe  lands, 
under  an  order  of  the  probate  conrt,  tor 
the  payment  of  Oaster's  debts.  The  stile 
was  confirmed,  and  the  purchasers,  under 
whom  the  appellants  claim,  toolc  posses- 
sion under  tbe  administrator's  deed.  For 
convenience,  some  of  the  appellants  are 
designated  In  the  abstract  of  tbe  record  as 
tbe'Carltons,"  and  all  the  others,  with 
tbe  exception  of  Mabel  Wells,  are  referred 
to  as  the  "  Wells  heirs. "  It  appears  that 
abilltoforecloHethe  mortgage  was  filed  in 
1867.  To  this  Oaster's  administrator  filed 
«  demurrer,  and  the  record  shows  that  it 
was  dismissed  without  prejadiee,  on  mo- 
tion of  the  attorney  general,  in  1872.  Tbe 
bill  in  the  present  suit  was  filed  in  1876.  In 
accordance  with  tbe  provisions  of  the  act 
under  which  It  was  brought, it  was  exhib- 
ited against  the  lands  embraced  in  tbe 
mortgage,  and  not  against  any  claimant 
of  tbe  lands  or  other  person.  Bu  t  In  1883  tbe 
Wells  heirs  appeared,  and  filed  an  answer 
to  tiie  bill,  and  a  cross  complaint  against 
the  Caritons.  The  answer  pleaded  accord 
and  satisfaction,  averring  that  in  1872 
tbeir  ancestor,  D.  S.  Wells,  and  tbe  persons 
under  whom  the  Carltuns  claim,  paid  the 
attorney  general  f  2,00U,  which  be  accepted 
In  full  natistaction  ol  tbe  mortgage  debt. 
Tbe  cross  bill,  after  stating  that  partition 
of  tbe  lands  bad  been  made  between  the 
heirs  of  D.  S.  Wells  aud  the  Carlt'ons, 
prayed  that  whatever  tibuuld  befound  dun 
on  the  mortgage,  if  anything,  might  be 
apportioned  to  the  lands  of  the  several 
claimants,  so  that  each  owner  would  bear 
a  proper  proportion  of  the  whole  sum  ad- 
judged Hgalust  all  the  lands.  On  the  14th 
of  May,  1890,  the  Wells  heirs  tiled  an  addi- 
tional auswer,  in  which  they  pleaded  in 
bar  of  tbe  suit  seven  years' adverse  pos- 
session of  tbe  lands,  and  demurred  to  the 
complaint,  stating,  among  other  grounds 
of  objection  to  It,  that  tbe  claim  ol  the 
state  is  stale,  and  barred  by  limitatlop. 
A  few  weeks  later  the  record  shows  that 
they  requested  tbe  court  to  permit  them 
to  withdraw  tbeirprevlous oiler  to  submit 
to  Judgment,  but  it  does  not  appear 
whether  tbe  conrt  took  any  action  upon 
this  request.  Thefonrth  section  of  the  act 
ol  1861  provides  that,  when  the  bill  to  fore- 
close is  filed,  the  clerk  shall  make  an  entry 
in  bis  record,  stating  the  general  objects 
ol  tbe  bUi.and  "  what  lauds  it  proposes  to 
subject  to  foreclosure,  and  under  what 
mortgage;"  and  that  a  copy  of  such  en- 
try* attested  by  tbe  clerk,  and  duly  pub- 


lished in  the  manner  required  by  tbe  act, 
"shall  be  taken  as  notice  to  tbe  mort- 
gagor, and  to  all  persons  claiming  under 
bim,  and  to  all  occupants  ol  tbe  lands,  ol 
the  beginning  and  pendency  ol  tbe  suit. " 
Tbe  same  section  provides  for  the  publica- 
tion of  such  record  entry  by  "(our  succes- 
sive weekly  insertions  in  a  newspaper  pub- 
lished at  Little  Ruck."  This  order  was 
not  made  until  1890.  It  was  published  on 
the  6tb  of  February  in  that  year,  and, 
under  tbe  provisions  of  tbe  statute,  its 
publication  was  the  commencement  of  tbe 
suit  against  so  much  of  the  lands  as  was 
beld  by  tbe  Carltons  and  Mabel  WelU,  nei- 
ther of  wbom  had  previously  entered  an 
appearance.  In  1890.  after  the  publication 
of  the  order,  tbo  Carltons  filed  an  answer, 
claiming  tbe  lands  held  by  them  under  tbe 
probate  sale,  and  pleading  the  statute  of 
limitations  of  five  and  seven  years.  They 
also  pleaded  tbe  staleness  uf  the  demand, 
and  demurred  to  the  complaint.  On  tbe 
14th  ol  May,  1890,  Robertson,  tbe  guardian 
of  Mabel  Wells,  who  was  then  a  minor, 
filed  amotion  to  quash  the  service  by  pub- 
lication, on  the  ground  that  it  was  not 
due  process  of  law,  and  that  the  provision 
of  tbe  statute  authorizing  it  violates  arti- 
cles 6  aud  14  ol  the  constitution  of  tbe 
United  States.  No  action  was  taken  up- 
on thin  motion,  or  upon  tlie  demurrer,  un- 
til tbe  cause  was  finally  heard,  when  they 
were  overruled.  The  finding  of  tbe  chan- 
cellor was  general,  and  to  the  effect  that 
the  snit  was  not  barred  by  the  statute 
uf  limitations  nor  hy  tbe  stateness  of  the 
demand.  A  decree  was  accordingly  en- 
tered, foreclosing  the  mortgage,  and  con- 
demning the  lands  to  sale;  and  from  that 
Judgment  this  appeal  is  prosecuted. 

Tbe  appellants  do  not  question  the 
state's  right  to  foreclose  the  stock  mort- 
gages given  to  the  Benl-Estate  Bank,  and 
it  is  nut  controverted  by  the  appellee 
that,  in  actions  brought  (or  that  purpose, 
tbe  attitude  of  the  state  is  such  that  her 
suit  may  be  liarred  by  the  statute  of  liro- 
itatiouB.  Calloway  v.  Cossart,  46  Ark.  81. 
As  no  point  Is  madeagaiiist  tbesutUclency 
of  the  facts  stated  In  the  complaint  to 
constitute  originally  ti  cause  of  action, 
and  the  other  questions  raised  by  demur- 
rer are  also  presented  by  answer,  it  is  un- 
necesonry  to  rule  specially  or  separately 
upon  the  action  of  tbe  court  in  overrnling 
the  demurrer. 

Tbe  (acts  on  which  the  chanoellor  acted, 
so  far  as  tbey  do  not  appear  In  tbe  plead- 
ings, are  to  be  ascertained  from  the  depo- 
sition of  W.  T.  Wells,  Introduced  by  the 
appellants,  and  from  an  agreed  statement 
of  the  parties.  In  addition  to  some  of 
the  facts  already  stated,  Wells  testified 
tbatQaster  cultivated  the  lands  embraced 
In  the  mortgage  cuntlnuously  (or  more 
than  16  years  before  bis  death,  and  that 
since  tbe  spring  of  1865  they  have  been  oc- 
cupied and  cultivated  without  interrnp- 
tlon  by  Oaster's  lieirs  and  administrator, 
and  tbe  persons  claiming  under  them,  and 
that  such  persons  hare  all  claimed  to  own 
the  lands  in  fee  simple,  under  the  adminis- 
trator's conveyance;  that  about  1871  or 
1872  tbe  Carltons  and  WellHes  "  mode  some 
settlement  o{  tbe  mortgage  sued  on,  and 
procured  a  suit  then  pending  tor  foreclo 
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nnre  •  *  *  to  be  dismisued;"  and  that 
"after  that  time  the  clatmanta  and  occo- 
pantB  ol  the  landn  alwayn  coDRldered  the 
matter  an  aettled"  until  this  eoit  waa 
brought.  It  waa  admitted  that  the  claim 
of  the  occupaata  to  own  the  lands,  aa 
mentioned  by  Wells,  waa  made  with  a 
knowledge  that  the  inort>;aee  had  been 
given  anil  never  forecloaed,  and  that  the 
claimanta  "had  never  in  termti  acknowl- 
edged  or  repudiated"  the  mortRaKe.  It 
waa  alao  admitted  that  the  "settlement" 
mentioned  by  Wells  was  a  dismlsKal  of  the 
suit  flrat  broGght  to  foreclnse  the  niort> 
Kage,  and  that  It  "was  procured  by  pay- 
ing tu  the  peraun  then  occnpyinK  the  office 
of  attorney  general  a  certain  snm  erf 
money,  said  to  be  $1,200,"  and  that  "the 
parties  holding  poRneaaion  uf  the  lands 
knew  that  the  attorney  general  did  not 
have  authority  to  accept  this  aa  a  aettle- 
ment  of  the  niortgase. "  It  is  conceded 
that  the  payment  referred  to  was  not  an 
accord  and  aatiHfaction,  and  it  ia  relied 
upon  .only  aa  matter  of  evidence,  tending 
to  show  that,  at  the  time  it  was  made,  the 
posfleaaion  ol  the  appellants  became  ad* 
verse  to  the  mortgage,  If  It  had  not  been 
so  before. 

1.  In  the  case  of  Whittlngton  v.  Flint, 
43  Ark.  504.  It  was  held  that  the  "  poases* 
sion  of  the  mortgagor,  or  his  prlvlea.  In* 
eluding  bin  grantees  with  notice,  will  not 
be  adverse,  nor  bar  an  action  by  the 
mortgagee  for  foreclosure orforposaeeaion 
of  the  land,  unless  there  baa  been  an  open 
and  explicit  disavowal  and  disclaimer  of 
holding  under  the  mortgagee's  title,  and 
assertion  of  title  In  the  holder  brooght 
borne  to  the  mortgagee."  To  the  same 
effect  is  the  decision  of  this  conrt  in  Bingo 
T.  Woodruff,  reported  in  the  same  volume, 
(Id.  4A9.)  In  the  latter  case  it  was  held 
that  "to  constitute  adverse  poaaesalon 
against  a  mortgagee  it  ia  not  sufficient 
that  the  mortgagor,  or  those  holding  un- 
der him,  occupy,  uae.  Improve,  and  pay 
taxes  on  the  premises,  as  their  own  abso- 
lute property,  but  the  posseaaion  must  be 
in  open  denial  of  the  mortgagee's  title, 
and  accompanied  with  such  acta  or  decla- 
rations uf  the  holders  as  are  sufficient  to 
pot  the  mortgagee  on  notice  that  they 
claim  and  bold  In  hostility  to  bis  rights," 

It  Is  plain  that  the  facta  on  which  the 
defense  of  limitation  by  adverse  possession 
is  based  In  this  caae  are  of  no  greater 
weight  or  significance  than  those  held  in- 
sufficient to  establish  an  adverse  holding 
In  the  cases  clt-ed  above.  The  continued 
possession  of  Oaater  waa  in  the  exercise 
of  a  right  which  he  had  by  tlie  express 
torma  of  the  mortgage,  and  it  la  not 
claimed  that  the  atatute  of  limitations 
was  ever  put  In  motiondurlng  his  lifetime. 
The  purchasers  at  the  probate  sale 
bought  with  notice  of  the  mortgage  In- 
cumbrance, and  therefore  acquired  only 
the  equity  of  redemption.  The  possession 
which  they  took  of  the  property  was  en- 
tirely consistent  with  the  mortgagee's 
rights,  and  they  and  their  vendees,  includ- 
ing these  appellants,  are  presumed  to  have 
held  In  subordination  to  the  mortgage.  In 
the  absence  of  some  "overt  act  of  hustill- 
ty  '  to  it  of  which  the  mortgagee  had  no- 
tice.   Bingo   T.    Woodruff,   48   Ark.   401; 


Whittlngton  v.  Flint.  Id.  621.  Tbe  trans. 
action  with  tbe  attorney  general  was  not 
such  an  act,  nor  can  tbe  state  be  charged 
wttb  notice  of  It.  The  dismissal  of  the 
first  suit  was  not  In  fact  tbe  act  of  those 
claiming  the  landa.  So  far  as  it  was  tbe 
act  of  any  person,  it  wai  the  action  of  the 
attorney  general,  and  on  the  face  of  tbe 
record  It  indicates  no  abandonment  of  the 
state's  right,  on  the  one  hand,  nor  any 
disclaimer  of  huUlIni;  aubjeet  to  it,  ou  the 
other.  If,  however,  the  dismissal  waa  (or 
the  purpose  alleged  here,  it  Is  admitted 
that  tbe  attorney  general  acted  without 
authority,  and  that  the  persons  then 
claiming  the  lands  knew  that  he  did  so. 
Under  such  circumstances,  a  knowledge 
of  what  was  done  cannot  be  imputed  to 
the  stare  on  ^he  gronnd  that  he  was  its 
attorney  and  agent.  Mechem,  Pub.  Oft. 
§§844,846;  Parsel  v.  Barnes,  25  Ark.  261; 
Mecham,  Ag.  §  718;  Dorsey  Co.  v.  Whit»> 
head,  47  Ark.  205. 1  S.  W.  Hep.  97;  Barton 
T.  Swepston,  44  Ark.  487;  Saleski  v.  Boyd, 
82  Ark.  74. 

But  It  Is  contended  that  thelaw  will  pre- 
sume that  tbe  attorney  general  paid  to 
tbe  state  the  aum  received  from  the  appd* 
lants,  and  that  he  thus  Imparted  notice 
of  the  aettiement  he  bad  made.  The  act 
of  1861  expreaaly  provides  that  money  col- 
lected on  tbe  bank  mortgages  shall  be 
paid  "directly  into  the  state  treasury," 
and,  it  the  money  bad  been  tendered  aa 
only  a  partial  payment,  the  attorney  gen* 
•ral  waa  without  authority,  under  that 
act  or  any  other,  to  receive  it.  He  had 
no  official  duty  to  perform  with  referenos 
to  the  money,  and  the  la  w  entertains  no 
presumption  as  to  the  disposition  he  mads 
of  it.  As  the  state,  so  far  as  the  proof 
shows,  was  without  notice  of  the  pay- 
ment to  blm,  tbe  mere  fact  that  the  claim- 
ants or  occnpants  of  the  lands  thereafter 
regarded  the  mortgage  as  settled  did  not, 
in  legal  contemplation,  change  tbelr  atti- 
tude towards  It. 

2.  As  to  the  plea  of  the  flve-yeara  atat- 
ute of  limitations,  it  is  neeeaaary  only  to 
aay  that  that  atatnte  has  been  beidto  ap- 
ply only  to  actions  brought  (or  the  recovery 
ol  lands,  and  to  canaesot  actions  accrnlng 
within  the  period  of  limitation  which  it 
fixes.  Phelps  v.  Jackson,  SI  Ark.  272; 
Keaslnger  v.  Wilaon.  58  Ark.  400, 14  B.  W. 
Bep.  96.  Thia  proceedluK  is  to  eutorce  tba 
Hen  created  by  tbe  mortgage,  and  not  to 
recover  possession  of  tbe  lands  it  em- 
bruces;  no  right  tosuch  possession  having 
ever  accrued  to  the  plaintlR  under  a  pro- 
vision ol  tbe  mortsage already  mentioned. 

3.  But  it  is  contended  that  if  this  suit 
was  not  barred  under  any  other  statute, 
it  was  barred  by  the  act  of  March  81, 1887, 
which  provides  "that  In  snits  to  foreclose 
or  enforce  mortgages  or  deeds  of  truatlt 
shall  be  a  sufficient  defense  that  they  have 
not  been  brought  within  the  period  of  lim- 
itatlou  prescribed  by  law  for  a  suit  on  the 
debt  or  liability  lor  the  security  of  which 
th<>y  were  given."  The  act  Is  made  to  take 
effect  from  the  date  of  Its  passage,  and 
does  not  expressly  repeal  any  other  atat- 
nte. The  cuntpntion  of  appellants  is  that 
It  applied  to  all  causes  of  action  existing 
at  the  time  it  was  passed,  and  that  as  to 
debts  not  due  the  state  it  la  void  ander  a 
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prohibition  ot  tlie  federal  conatltution,  as 
iiupairing  the  obligation  of  rou tracts. 
Const.  U.  S.  art.  1,  §  lU.  But,  as  tUe  legln- 
lature  Oiay  enact  a  law  impairlnK  obliga- 
tions to  the  state.  It  is  argued  tliut  tne 
act  of  1S87  barred  all  suits  to  enlorce 
mortgage  liens  In  favor  of  ttie  state, 
where  tlte  debt  secureil  was  barred  at  tbe 
time  of  Holng.  As  au  action  on  the  bond 
secured  by  this  mortgage  wax  barnid  be- 
fore this  suit  was  begun,  the  appellants' 
construction  would  inalce  the  act  extin- 
Kuiab  the  state's  lien  the  day  it  took  effect; 
and,  if  this  result  was  contemplated  as  to 
the  mortgiiges  to  the  state,  it  was  Intend- 
ed as  to  all  others,  tor  it  Is  clear  that  the 
act  malsea  no  disciiinluation  in  favor  of 
the  citisnn.  Mr.  Cooley  says:  "It  is  a 
Ronnd  rule  of  construction  that  n  stat- 
ute should  have  a  prospective  operation 
only,  unless  its  terms  show  clearly  a  legis- 
lative intention  that  It  should  operate  re- 
trospectively." Cooley,  Const.  Llm.  455. 
He  also  says  that  "a  condlct  between  the 
statute  and  the  constitution  ia  not  to  be 
iinplled,"  and  that,  "where  the  meaning 
of  the  constitution  ia  clear,  •  •  •  tbe 
court.  If  possible,  must  give  tbe  statute 
such  a  construction  as  will  enable  it  to 
have  effect.  This  is  only  saying  •  •  • 
that  the  coart  must  construe  the  statute 
iu  accordance  with  the  legislative  Intent, 
since  It  is  always  to  be  presumed  tbe  leg- 
islature designed  thestatute  to  takeeffect, 
and  not  to  be  a  nullity."  Id.  218.  A  lit- 
eral interpretation  of  tbe  act  of  1887  would 
make  it  bar  at  once  all  proceedings  for  tbe 
foreclosure  of  mortgages  where,  as  In  ttala 
case,  the  debts  secured  had  matured  at 
•acb  time  before  the  passage  of  the  act 
that  an  action  to  recover  them  would  be 
barred.  On  tbe  principle  ot  the  rule  we 
havequoted,it  is  ourduty  to  presume  that 
no  such  effect  was  Intended  by  tbe  legUla- 
ture.  End.  Interp.St.  (  205;  Sohn  v.  Wat- 
erson.  17  Wall.  696,  699.  But  in  tbe  case 
Joat  cited  Judge  Brauley  said:  "A  statute 
ot  limitations  may  undoubtedly  have 
effect  upon  actions  which  have  already 
accrned,  as  well  as  upon  actions  which  ac- 
crue after  Its  passoge;"  and  it  was  there 
held  that,  in  the  absence  of  a  contrary 
provision,  tbe  period  of  limitation  fixed 
by  tbe  statute  would  be  computed,  as  to 
causes  of  action  <>xl8tlng  when  It  was 
passed,  from  the  time  they  are  first  sub- 
jected to  Its  operation.  This  we  under- 
stand to  be  the  view  expressed  by  .ludge 
PiKR  in  Trapnall  v.  Burton,  24  Ark.S71, 
where  it  was  declared  to  be  tbe  settled 
doctrine  of  this  court  "that,  when  a  new 
statute  of  limitations  is  enacted,  it  will 
be  taken  to  be  prospective  in  Its  opera- 
tion, and  to  apply ,  not  to  canses  of  action 
which  had  accrued  at  Its  passage,  but  to 
those  accruing  thereafter.  In  the  absence 
of  language  in  the  statute  compelling  a 
contrary  construction."  It  'vas  held, 
however,  in  that  case  that  all  causes  of 
action  existing  at  tbe  time  of  the  passage 
of  the  act  of  January  4, 1^51,  reducing  tbe 
period  of  limitation  In  actions  to  recover 
lands  from  ten  yearn  to  seven,  would  be 
liarred  at  the  end  of  seven  years  from  the 
date  ot  that  act,  unless  they  were  barred 
sooner  under  the  old  law,  but  that  the 
act  of  1851  could  mot  be  pleaded  in  any 


case  until  January  4,  1858.  If  a  similar 
COQstruetion  be  given  to  the  act  of  1N87, 
It  Is  obvious  that  it  affords  no  defeuse 
available  to  tbe  appellants.  SVe  think  it 
applies  to  all  mortgages  not  barred  previ- 
ous to  the  date  of  its  passage,  except  such 
as  would  be  barred  at  once  under  its  op- 
eration. But  no  mortgage  to  which  It 
applies  would  be  barred  in  a  shorter  time 
after  Its  passage  than  the  period  of  limita- 
tion prescribed  for  the  debt  secured,  un- 
less barred  sooner  by  adverse  possession. 
The  act  would  not  bar  this  snit  In  any 
view  we  are  able  to  take  of  it,  and  we  do- 
not  decide  wbat  effect,  if  any,  it  bad  on 
the  rule  of  limitation  previously  applica- 
ble to  foreclosure  proceedings. 

4.  It  is  also  insisted  tbat  tbe  state's 
right  ot  foreclosure  Is  barred  by  laches, 
and  that  a  court  of  equity  should  refuse 
to  enforce  the  mortgage  l>ecauBH  of  the 
staleness  of  the  demand.  Laches  Is  such 
neglect  or  delay  on  tbe  part  of  the  per- 
son aHsertIng  a  claim  as  makes  It  Inequi- 
table, under  tbe  circumstaticeH  ot  the  case, 
to  grant  tbe  relief  be  aeeks.  Oalliber  v. 
Cad  well,  13  Sup.  Ct.  Rep.  873;  Ulbson  v. 
Herrlott,  6A  Ark.  85,  17  S.  W.  Rep.  5<<9; 
Glenn  v.  Hebb,  17  Md.  260.  And  it  wa» 
said  in  Uibeon  v.  Herrlott,  supra,  tbat 
whether  the  time  tbe  negligence  has  con- 
tinned  is  aufflcient  "to  make  it  effectual  aa 
a  bar  is  a  question  to  be  resolved  by  tbe 
sound  discretion  of  the  court."  As  shown 
by  tbe  statement  of  the  case,  the  Hen  of 
the  plulntiCt  was  aaserted  aa  early  as  1867 
by  a  bill,  to  which  the  administrator  of 
Gaster  filed  a  demurrer  in  1N68.  Although 
the  notice  required  by  the  statute  was 
not  given  prior  to  1872,  the  presumption 
Is  that  the  suit  would  have  proceeded 
regularly  to  decree,  and  without  unnec- 
essary delay,  but  tor  its  dismissal,  pro- 
cured In  the  manner  stated  above.  To- 
tbat  dismissal  the  neglect  of  the  proper 
oltlcer  to  bring  this  suit  at  an  earlier  day 
may,  la  part  at  least,  be  attributed,  and 
of  this  the  appellants  are  In  no  attitude 
to  complain.  Callcnder  v.  Colegrove,  17 
Conn.  1 ;  Gunton  v.  Carroll.  101  U.  S.  426; 
Loring  T.  Palmer,  118  U.  8.  821,  6  Sup. 
Ct.  Rep.  1U73:  Lyon  v.  Lyon,  8  Irod.  Eq. 
201.  It  does  not  appear  tbat  they  have 
been  prejudiced  by  the  delay  thus  caused, 
or  by  that  dun  to  any  otlier  cause,  and, 
in  the  aiweiice  ot  any  prejudice  to  their 
rights,  we  think  the  state  Is  not  barred 
by  the  mere  lapse  ot  time.  Galliher  v. 
Cad  well,  12  Sup.  Ct.  Uep.  873;  Cuilt'uder 
V.  Colegrove.  17  Conn.  1.  But  it  is  urged 
that  there  has  been  a  lapse  of  2U  years 
without  any  recognition  ot  the  mort- 
gage debt,  and  that  tbe  law  therefore 
preHumes  it  to  have  been  paid.  We  thinli 
t/ie  payment  made  to  the  attorney  gen- 
eral waa  a  very  dutlnct  recognition  of 
the  debt,  and  its  force  is  not  broken  b.y 
the  fact  tbat  it  was  made  to  obtain  a  set- 
tlement, which  the  parties  knew  the  at- 
torney general  waa  without  authority  to- 
make,  and  could  not  therefore  make  con- 
sistently with  a  performance  of  his  offi- 
cial duty.  Tbissuit  whs  brought  as  to  all 
the  appellants  within  20  years  from  tbe 
time  of  the  payment  referred  to;  and  the 
case  is  not  without  circumstances  explan- 
atory of  the  delay  which  occurred  in  the 
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■prosecution  of  the  claim.  2  Whart.  Etr.  §{ 
1361,  ISG'i;  Oreenl.  Ev.  jg  527,  528;  IJonea, 
Mortg.  S  915. 

5.  The  only  point  remaining  tor  consid- 
erutlon  is  made  apon  tbe  motion  of  Mabel 
WellH*  guardian,  and  this  is  tliat  the  court 
acqalred  no  jurisdiction  to  condemn  tlie 
landH  to  sale,  tor  tbe  reason  that  the  stat- 
ute makes  no  provision  for  either  a  seis- 
um  of  tbe  lands  or  a  personal  service  of 
process.  Tbe  suit  was  brought  and  pros- 
ecuted in  the  manner  provided  (or  by  the 
■act  ot  1861.  Tbe  constitutionality  of  that 
statute  was  questioned,  generally,  in  Mc- 
•Creary  v.  State,  27  Ark.  42.5,  and  it  was 
there  held  to  be  a  valid  enactment.  Tlie 
proceeding  it  authorizes  is  In  rem,  and  the 
jurisdiction  exercised  under  it,  and  the 
process  by  which  that  Jurisdiction  is 
.acquired,  have  been  upheld  so  often  by 
this  court  in  similar  cases  that  it  Is  safli- 
rient  now  to  cite  tbe  decisions  in  which 
ther  have  been  sustained:  St.  Louis,  I. 
it.  A  S.  Rv.  Co.  v.State,47  Ark. 828, 1  S.  W. 
Rep.  1)56;  Williams  v.  Ewing,  31  Ark.  229; 
Williamson  v.  MImms,  49  Ark.  836,  5  S.  W. 
Rep.  820;  McCarter  v.  Neil,  50  Ark.  18S,  6  8. 
W.  Rep.  781;  Doyle  v.  Martin,  55  Ark.  37. 
17  S.  W.  Rep.  346;  Gregory  v.  Bartlett.  55 
Ark.  83,  17  S.  W.  Hep.  844;  Scott  v.  Pleas- 
ants, 21  Ark.  3&4;  McLaughlin  v.  McCrory, 
55  Ark.  442,  18  S.  W.  Rep.  762;  Worthen 
V.  Ratclitfe,  42  Ark.  S-SO.  See.  also,  Parker 
V.  Overman, ISHow.  137;  Pennoyer v. NeiT, 
95  L*.  S.  727;  Bos  well's  Lessee  v.  Otis,  9 
How.  348.  Finding  no  error  In  tbe  decree, 
It  la  afDrmed. 


Jones  et  aJ.  y.  Jones  et  al. 
{Court  of  Appealt  of  Kenlbucku-  Dea  8,  1898.) 
Will — Coxstruotion — Natbrb  op  Estate. 
A  win  devised  property  to  the  wife  for 
'her  life,  for  tbe  Joiot  benefit  of  herself  and  tes- 
tator's six  children,  with  power  in  her  to  give 
title  to  any  cliUd  at  such  time  as  she  should 
think  fit,  but  no  child  was  to  have  more  than 
one  sixth  of  the  entire  estate,  and  at  tbe  wife's 
death  each  was  to  have  one  sixth  of  the  estate. 
Held,  that  the  wife  had  a  life  estate,  with  re- 
mainder to  the  children,  and  was  not  a  tenant 
with  the  children,  and  the  children  are  not  enti- 
tled to  tbe  rents  durine  her  life.  Stillwell  v. 
Leavy,  1  S.  W.  Rep.  590,  84  Ky.  379,  distin- 
^ished. 

Appeal  from  circuit  ronrt,  Clark  county. 

"To  be  offlclally  reported." 

Action  to  have  the  will  of  Roger  Jones, 
deceased, construed.  From  the  Judgment, 
Lucy  M.  Jones  and  others  appeal.  Re- 
versed. 

H.  Marshall  Botora  and  George  C.  Webb, 
for  appellants.  Geoi^  B.  A'e/son,  for  ap- 
pellees. 

Pktob,  J.  Tbe  principal  and  only  ques- 
tion to  be  decided  on  this  appeal  is  the 
■  construction  of  the  will  of  Roger  Jones. 
He  owned  some  400  acres  of  valuaiile  land, 
and  left  surviving  him  his  widow  and  six 
children,— one  an  adopted  child.  Two  of 
bis  children  were  married,  and  not  living 
with  the  testator;  the  others  were  on  tbe 
farm,  aud  living  with  him  at  testator's 
death.  The  wilt  is  as  follows:  "I  will  and 
devise  all  my  property  of  every  kind  and 
description,   real,    personal,   and    mixed, 


onto  my  beloved  wife,  Lucy  M.  Jones,  to 
be  by  her  managed  and  controlled  during 
her  natural  life, for  the  Joint  benefit  of  her- 
self and  my  six  children,  [naming  them,] 
with  power  in  my  said  wife  to  give  im- 
mediate title  and  possession  of  such  por- 
tion of  any  ot  said  property  as  she  may 
think  fit  to  any  one  or  all  ot  said  children 
at  such  time  or  times  as  she  may  think  fit, 
provided  tbe  entire  portion  given  to  any 
one  of  said  children  shall  in  no  event  ex- 
ceed in  value  one  slxti)  of  my  rntire  estate, 
and  at  the  death  of  my  said  wife  I  liesira 
that  each  of  my  six  children  have  an  equal 
share  of  my  entire  estate,  taking  into  con- 
sideration the  value  of  whatever  any  one 
may  have  received  from  my  said  wife  b) 
virtue  of  the  power  herein  conferred  upon 
her.  Should  any  one  of  my  children,  to 
whom  a  portion  of  ray  property  shall  have 
been  given  In  exercise  of  the  power  con- 
ferred  upon  my  said  wife,  die  before  attain- 
ing the  age  of  twenty-one  years,  and  with- 
out issue,  I  will  that  the  property  so  given 
to  him  or  her  shall  revert  to  my  said  wife, 
to  be  held  and  controlled  by  her  in  the 
manner  and  subject  to  the  restrictions  and 
limitations  and  power  under  which  it  was 
held  before  it  was  so  given,"  etc.  "At  tbe 
death  of  my  said  wiTe  the  said  property  to 
be  divided  equally  among  my  surviving 
children,  as  herein  provided."  There  are 
other  clauses  of  the  will,  not  involved,  and 
the  question  is,  did  the  widow  take  a  life 
estate  in  the  devised  property,  or  did  she 
hold  as  a  tenant  with  the  children,  and  en- 
titled to  the  one  seventh  of  the  estate  for 
lite,  only  holding  the  other  bix  sevenths  as 
trustee,  and  liable  for  rents?  The  court 
heiuw  held  she  was  a  trustee  fur  the  chil- 
dren, and  that  they  bad  a  present  inter- 
est, and  were  entitled  at  the  death  ot  tbe 
devisor  to  the  one-sixth  interest  of  the 
rents  and  profits.  This  construction, -in 
our  opiiilrin,  is  erroneous.  The  wife,  by 
the  provisions  of  the  will,  held  the  title  for 
the  Joint  benefit  of  herself  and  children, 
with  the  power  to  give  to  each  child,  as 
she  sa  w  proper,  a  part  or  all  of  bis  or  her 
Interest  In  the  estate,  which  was  not  to 
exceed  one  sixth ;  but  that  she  was.  as 
trustee,  to  hold  and  manage  all  the  estate 
but  one  seventh  for  their  children,  the  pro- 
ceeds to  be  applied  by  her  for  their  use,  is 
inconsistent  with  tlie  plain  intention  ot 
the  testator.  The  whole  estate  was  do- 
vised  to  the  wife  for  life,  with  the  power 
to  give  any  part  ot  it,  including  the  rents 
and  profits,  If  any,  to  the  chiliireu.and  for 
which  the  child  is  chargeable.  The  v^  ife 
and  mother  of  these  children  was  vested 
by  tbe  provisions  of  this  will  wltb  the 
same  power  the  testator  had  over  It  dur- 
ing his  life,  with  the  exception  that  she 
could  not  sell  the  principal,  or  give  to  any 
child  mure  than  a  one-sixth  Interest.  The 
estate  was  hers  for  life,  and  the  benefits  to 
be  derived  by  the  children  were  such  as  the 
wife  saw  proper  to  confer  during  her  life. 
He  directs  how  these  benefits  are  to  be 
conferred,  and  that  is,  at  the  pleasure  ol 
the  wife,  with  the  restrictions  as  to  the  ex- 
tent of  the  value  of  the  gift,  not  to  exceed 
one-sixth  interest,  and  at  her  death  the 
whole  est  ate  is  to  bedivided  between  them. 
Any  other  construction  would  make  the 
wife  manage  and  control  this  tarn  tor  the 
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Buiall  pittance  of  the  proceeds  of  tlie  one- 
seventb  part  during  ber  life,  leavInK  ber 
liable  as  trastee  for  rents  and  profits. 
Sncb  could  not  bave  been  tbe  inttint  of  the 
testator,  because  be  gives  to  the  wife  tbe 
power  to  give  as  she  pleases,  both  as  to 
tbe  time  of  tbe. gift  and  the  amount.  Tbe 
idea,  therefore,  uf  conferring  such  power 
uD  tbe  wife,  and  confine  her  to  tbe  income 
of  the  one  seventh  uf  the  estate,  was  never 
thought  of  by  tbe  devisor.  The  case  of 
Still  well  V.  Leavy,  reported  In  84  Ky.  379, 
1  S.  W.  Rep.  69U,  is  not  like  this  case.  In 
that  case  the  devise  was  to  the  wife, "  Nancy 
Fleming,  for  the  support  of  all  the  family, 
and  to  be  divided  between  tbe  children  nt 
ber  discretion."  Tbe  language  of  tbe  will 
Is  different  In  the  one  case  from  the  otber, 
as  well  as  tbe  circumstances  surrounding 
tba  teatators.  The  wife  in  8tllwell  v. 
Leavy  was  to  support  the  children,  who 
were  then  In  no  condition  to  support  tbem- 
selves;  and  she  sold  the  land  In  violation 
of  tbe  trust.  Here  tbe  children,  or  some 
of  them,  were  married,  and  able  to  sup- 
port themselves,  or,  if  not,  the  devise  be- 
ing for  the  Joint  benefit  of  all,  tbe  will  In 
express  terms  directs  tbe  manner  in  which 
tbe  benefits  are  to  be  bestowed ;  not  fur 
the  snpport  of  tbe  children,  but  to  be  given 
in  tlie  manner  and  wben  the  life  tenant— 
the  mother— sees  proper.  She  controls  It 
all;  gives  to  the  children  as  the  testator 
could  If  he  was  alive;  and  this  Is  the  plain 
meaning  of  tbe  will.  The  widow  Is  enti- 
tled to  the  rents  and  profits  of  the  estate, 
and  is  not  a  trustee  to  use  and  manage  It 
for  the  present  use  of  tbe  children.  He 
makes  bis  wife  execatrlz,  and  requires  no 
bond  of  her,  knowing  that  sbo  could  not 
diapuse  of  this  land,  and  at  the  same  time 
vesting  In  her  the  rigbt  to  surrender  to 
any  of  tbe  children  their  part  of  the  estate 
"  when  shesaw  fit. "  As  tbe  mother  of  these 
children,  she  Is  empuwcred  to  give  as  if  it 
was  hers,  but  not  to  give  one  more  than 
the  other,  and  that  sbe  may  do  tbis  tbe 
testator  gives  her  tbe  entire  control  for 
ber  life  for  tbe  Joint  benefit  of  all,  no  donbt 
believing  that  she  will  not  violate  his 
wishes;  but,  when  she  does  give,  that  no 
distinction  will  be  made.  The  Judgment 
below  is  reversed,  with  directions  to  ad- 
judge that  this  estate  is  for  the  wife  for 
life,  remainder  to  tbe  children.  This  is  tbe 
plain  meaning  of  tbe  Instrument. 


Evans  t.  Evanb  eta!. 
(Court  of  Appeala  of  Kentwitu-    '^o^-  90i  189S.) 

Divorce— Ai.ixoNr—BBA80XABi.E  Contract  not 
TO  Sdb  roR— Abamdokmsht— Adcltbbt— Eyi- 

DBSCE  ON  APPBAL. 

1.  A  contract,  thongh  for  a  valuable  consid- 
eration, between  husband  and  wife,  tliat  slie 
will  not  sne  for  alimooy  for  a  year,  is  void  as 
•gainst  Dublic  policy. 

a.  Where  a  man  refnsea  to  live  and  cohabit 
with  Ills  wife,  or  to  recosnize  her  as  such,  it  is 
abandonment,  thongh  they  sleep  beneatn  the 
same  roof. 

3.  Where  a  wife  brings  snit  for  divorce,  al- 
leging abandonment  and  adultery,  and  the  hus- 
band answers  that  he  left  her  oecanse  of  her 
nngovemable  temper  and  abuse  of  him,  and  the 
evidence  shows  that  sneh  abuse  was  because  of 


his  adulterons  acta,  he  should  be  oonsidersd  the 
offending  party. 

4.  In  a  snit  by  a  wife  for  divorce  and  all- 
monj-,  where  the  husband  in  his  answer  sets  up 
the  plea  of  adultery  by  her,  and  the  only  evi- 
dence in  proof  thereof  is  tbe  testimony  of  a  wit- 
ness that  the  wife  offended  with  him,  tbe  find- 
ing of  the  trial  court  that  such  proof  is  insuffi- 
cient will  not  be  disturbed  on  appeal. 

5.  An  allowance  of  $25  per  month  alimony 
pendente  lite  and  $500  permanent  alimony  is 
reasonable,  where  it  is  shown  that  the  husband 
Is  worth  from  $2,000  to  $3,000. 

v.  The  general  reputation  of  either  party 
for  good  or  bad  temper  cannot  be  shown  in  a 
divorce  suit. 

7.  In  a  suit  for  divorce  on  the  ground  of 
adultery,  evidence  of  the  general  reputation  of 
the  accused  for  onchastity  is  not  aomissible. 

Appeal  from  circuit  court,  Rockcastle 
county. 

"To  be  officially  reported." 

Suit  by  E.  J.  Evans  against  A.  H. Evans 
and  Luclrida  Loving  for  divorce  and  ali- 
mony, on  tbegroundsnf  abandonmentand 
adultery.  Judgmentforplaintltt.  Defend- 
ants appeal.    Affirmed. 

O.  W.  McClareBLUil  Wat.  Lindsay,  for  ap- 
pelinnt.  W.  O.  Bradley  and  J'oAn  W. 
Brown,  for  appellee. 

Holt,  C.  J.  This  case  presents  a  sad  do- 
mestic history.  Tbe  appellee.  E.J.  Evans, 
on  June  25,1889.  sued  her  husband,  tbe  ap- 
pellant A.  H.  Evans,  for  a  divorce  a  mensa 
et  tboTo  and  alimony.  They  had  lived  to- 
gether for  nearly  80  years,  and  had  a  nu- 
merous family  of  children.  The  ground  of 
action,  as  stated  In  the  petition.  Is  the- 
abandonment  by  the  husband  of  the  wife, 
without  fault  on  her  part,  for  a  year  next 
before  tbe  bringing  of  the  suit,  and  his 
living  in  adultery  during  that  time  with' 
tbe  appellant  Luclnda  Loving,  who  was- 
also  made  a  defendant;  It  being  alleged 
that  the  husband  bad  caused  his  land  to 
be  conveyed  to  her  without  considera- 
tion, and  In  fraud  of  tbe  rights  of  the  wife. 
Tbe  answer  of  the  appellant  Loving  mere- 
ly says  that  she  denies  each  averment  of 
the  petition  relative  to  her.  It,  under  sec- 
tion 126  uf  tbe  Olvil  Code,  which  requires  a 
specific  denial,  constitutes  no  answer 
whatever.  That  of  tbe  husband,  how- 
ever, sufficiently  traverses  the  petition, 
and  In  a  second  paragraph  be  avers  that 
the  wife  agreed  with  bim  in  writing,  on 
February  4, 1889,  In  consideration  of  f.10O 
paid  to  her  by  him,  not  to  sue  bim  lor 
maintenance  within  one  year.  A  de- 
murrer was  properly  sustained  to  this 
part  of  the  answer.  By  the  common  law 
every  contract  between  husband  and  wife 
was  void  for  want  of  parties.  Articles  of 
separation,  with  an  adequate  allowance- 
to  the  wife  for  her  support,  made  through 
the  Instrumentality  of  a  trustee  for  her,, 
have, however, been  upheld;  and  generally 
If  a  contract  between  husband  and  wife, 
merely,  be  Jnst  and  reasonable,  and  would 
be  good  at  law  wben  made  by  the  hus- 
band with  a  trustee  for  the  wife.  It  will  be- 
upheld  In  equity.  It  has  been  said  by  this 
court  that  while  a  contract  made  between 
them  wben  living  in  amity  for  the  pay- 
ment of  a  certain  sum  by  the  husband  to- 
tbe  wife.  In  view  of  a  future  separation, 
would  be  void  as  against  public  policy,, 
yet  this  would  not  be  so  if  made  on  ac- 
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count  of  prevloaB  separation,  or  In  con- 
templation of  Immediate  separation. 
Iiuud  T.  liuud,  4  fiuBb,  453.  In  other 
words,  some  contracts  between  them  are 
enforced  In  equity,  not  because  ot  the 
agreement  merely,  bat  because,  the  trans- 
action being  Just  and  reasonable,  tbe  wite 
has  no  equity  outside  of  it.  Here  the 
claim  ol  tbe  wite  tor  alimony  Is  met  by  the 
plea  that  sbe  agreed,  for  a  valuable  con- 
sideration, not  to  sue  for  it  for  a  year. 
.iSuch  a  contract  should  not  be  upheld.  It 
Is  in  violation  of  public  policy,  It  Is  incon- 
sistent with  the  full  course  (if  Justice,  and 
it  is  not  reasonable  and  Just  to  tbe  wife. 
Tbe  husband  during  tlie  period  covered 
by  tbe  contract  might  dispose  of  bis  en- 
tire estate.  It  would  likely  work  a  defeiit 
of  Justice,  and  render  the  innocent  and 
unoffending  -wife  a  pauper.  It  does  not 
fully  prote/.'t  her  rights,  and  should  not 
therefore  be  enforced.  Browne,  DIv.  & 
Aliffl.  p.  270.  Seeking  equity,  however,  she 
must  of  course  render  it,  and  she  would 
therefore  be  chargeable  with  whatever 
she  m«y  have  received  under  tbe  contract. 
Tn  this  Instance  nothing  was  allowed  her 
until  a  year  had  expired  from  tlie  receipt 
by  her  of  the  $300.  More  than  sis  months 
attef  the  filing  ot  bis  answer,  and  when 
that  length  of  time  bad  expired  after  the 
pleadings  In  the  case  had  lieen  complet- 
ed, the  husband  offered  to  file  an  amend- 
ed answer,  setting  up  adultery  by  tbe 
wife,  and  asking  an  absolute  divorce 
from  her.  Ue  presented  witb  it  an  af- 
fidavit stating  that  when  be  filed  his 
answer  he  knew  the  tacts  stated  in  tbe 
amended  answer,  hat  did  not  then  know 
that  be  could  prove  tbem,  and  had  only 
recently  learned  that  be  could  do  so. 
It  seems  probable,  If  he  then  knew  bis  wile 
had  committed  adulte^,  that  he  would 
also  have  known  by  whom  he  could  prove 
it;  and,  In  view  of  the  late  day  when  the 
amendment  was  presented,  and  his  knowl- 
edge ol  the  matter  stated  In  it  wben  be 
filed  bis  answer,  we  cannot,  to  say  the 
least,  hold  that  the  chancellor  In  rejecting 
it  abused  that  discretion  which  our  prac- 
tice gives  bim  as  to  the  filing  o(  amended 
pleadings. 

This  court  has  no  revisory  power  over  a 
Judgment  ot  divorce,  but  in  determining 
whether  alimony  has  been  properly  al- 
lowed it  will  enter  into  a  consideration  of 
tbe  entire  case.  It  is  said  that  the  aver* 
ments  ot  the  petition  are  not  proven; 
that  it  avers  an  abandonment  tor  a  year, 
while. tbe  evidence  shows  that  the  hus- 
band left  the  wife  bat  about  fonr  months 
before  the  bringing  of  tbe  action.  An 
abandonment  for  a  year,  wlthont  taalt 
upon  tbe  part  of  the  complaining  party. 
Is  ground,  under  our  statute,  tor  an  obso- 
lute  divorce:  but  this  action  Is  tor  one  a 
measa  et  t/ioro, and  our  statute  provides: 
"Judgment  for  separation  urdlvorce  from 
bed  and  board  may  be  rendered  lor  any 
ot  the  causes  which  allow  divorce,  or  for 
snch  other  cause  as  the  court  In  Its  dis- 
cretion may  deem  suflSclent."  The  evi- 
dence. In  our  opinion,  shows  an  abandon- 
ment by  tbe  husband  for  a  year.  It  is 
true  he  continued  to  live  at  tbe  same 
place  where  his  wife  resided  until  about 
tour  months  before  tbe  institution  of  her 


suit,  but  tbe  testimony  ebows  tbat  tor  a 
year  or  more  he  bad  refused  to  recognize 
her  as  his  wife,  or  to  live  and  cobabit  with 
her.  This  amounted  to  an  abandonment, 
although  they  slept  beneath  the  same 
rout.  He  says  he  left  her  because  of  her 
ungovernable  temper,  and  abuse  ot  him; 
but  the  qnarrels  evidently  arose  becaosa 
ot  his  attentions  to  bis  co-respondent. 
Tbey  tend  6troogly  to  show  an  linproper 
Intimacy  between  her  and  the  husband. 
His  conduct  was  of  such  a  character  as 
gave  the  wife  Just  cause  of  complaint,  and 
he  Is  therefore  the  offending  party.  He 
was  at  least  most  certainly  guilty  of  sucli 
conduct  and  abandonment  ns  warranted 
the  lower  court,  in  the  exercise  ot  a  sound 
legal  discreton.  In  finding  sufficient  cause 
tor  a  divorce  from  bed  and  board. 

While  tbe  court  did  not  allow  the  bus- 
band  to  set  up  the  plea  of  adultery  by 
the  wife,  yet  tbe  testimony  relative  to  it 
is  to  be  considered  upon  tbe  question  ot 
alimony.  Tbe  only  evidence  In  this  respect 
which  we  regard  as  worthy  of  anycousid* 
eratlon  is  that  of  one  witness,  who  tes- 
tifies. In  substance,  that  the  wife  offended 
with  hiro.  Bo  tar  as  this  record  shown, 
be  was  an  entirely  willing  witness.  He 
does  not  appear  to  have  been  attached 
and  made  to  testify.  It  Is  not  even  shown 
that  he  was  subpoenaed  as  a  witness.  He 
was  entirely  willing  to  not  only  destroy 
the  wife,  affix  a  stain  to  her  children  and 
family,  but  also  to  testify  to  conduct  de- 
grading tn  and  highly  blamable  in  him- 
self, iduch  evidence  is  Justly  subject  to 
suspicion.  It  comes  in  doubtful  form. 
The  lower  court  doobcless  knew  tbe  par* 
ties,  and  he  disregarded  It.  Under  the  cir- 
cumstances, his  conclusion  upon  this  ques- 
tion of  tact  ought  not  to  be  disturbed. 
He  granted  the  divorce  from  bed  and 
board,  allowed  the  wite  an  attorney's  fee, 
which  appears  to  he  reasonable,  and  $25 
per  month  as  alimony  pendente  lite  alter 
the  expiration  of  the  12  mouths  covered 
by  the  agreement  between  tbe  parties;  al- 
so $500  as  permanent  alimony,  and  sub- 
jected so  much  of  the  land  as  might  be 
necessary  to  the  payment  ot  these  sums, 
(n  view  of  tbe  husband's  circumstances 
and  condition  in  lite,  these  allowances  ot 
temporary  and  permanent  alimony  were 
reasonable.  It  is  evident  the  conveyance 
ot  the  land  to  Lndnda  Loving  was  fraud- 
ulent. It  was  worth  from  |2,U00  to  f3,- 
000.  Tbe  year  before  its  conveyance  to 
her  she  gave  In  scarcely  no  property  for 
taxation,  while  the  next  year  her  estate, 
considering  her  evident  condition  in  life, 
growamasingly.  It  IselKofflcant  that  she 
does  not  testify.  The  deed  to  ber  was 
acknowledged  March  .2, 1890,  but  not  re- 
corded until  nearly  six  months  thereafter. 
Moreover,  It  appears  a  rule  against  the 
husband  tor  failure  to  pay  tbe  peadeotn 
lite  allowances  and  the  case  upon  the  mer- 
its were  heard  together.  He  was  a  wit- 
ness in  his  own  bebalt,  to  pnrge  himself  of 
the  contempt  (or  failure  to  pay.  and  ad- 
mitted that  be  paid  over  $1,0U0  ot  the  pur- 
chase money  for  the  land. 

The  testimony  aa  to  tbe  general  reputa- 
tion of  tbe  wife  as  to  being  high  tempered 
was  incompetent.  The  general  reputation 
of  either  party  tor  good  or  bad  temper 
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cannot    be    shown    in   a   divorce  suit. 
Bruwae,  Dlv.  &  Alltn.  p.  126. 

Complaint  is  also  marie  because  tlie  tes- 
timony relative  to  the  genernl  reputation 
of  the  wife  for  unchastity  was  excluded. 
In  civil  actions,  evidence  ot  general  repu- 
tation is  not  admissible,  unless  the  pro- 
ceeding be  such  as  to  put  the  churuuter  of 
the  party  directly  in  Issue.  The  charge 
was  adultery  by  her.  She  should  not  tie 
convicted  of  such  an  act -npun  presump- 
tion. It  was  not  a  proceeding  which  put 
her  general  character  in  issue,  and  the  ad- 
mission of  such  evidence  for  the  purpose 
of  raising  a  presumption  of  her  guilt 
would  lead  to  more  of  uncertainty  and 
disadvantage  than  benefit  in  the  admin- 
istration of  Justice.  Humphrey  v. 
Humphrey,  7  Conn.  116;  Berdelt  v.  Berdell, 
80  111.  604;  Washburn  v.  Washburn,  5  N. 
H.  195.  No  exception  appears  to  have 
been  taken,  however,  to  the  exclusion  of 
this  evidence,  and  error,  if  any,  was  there- 
fore waived.  Civil  Code,  §  589;  Terrlll  v. 
Jennings,  1  Mete.  (Ky.)  450.  We  have 
considered  it  because  counsel  have  dis- 
cussed it  at  length.  An  order  of  contin- 
uance in  the  case  adjudges  that  "  the  costs 
of  this  case"  shall  be  paid  by  the  husband. 
An  order  of  allowance  of  alimony  pend- 
ing the  suit  recites  that  it  is  to  be  paid  to 
Mrs.  Evans  by  "the  plaintiff."  It  is  evi- 
dent  that  in  both  instances  there  was  a 
clerical  mistake.  The  meaning  is  plain. 
In  the  one  case  it  was  the  coat  of  the  con- 
tinuance, and  In  the  otherit  plainly  meant 
that  the  hiisbaud  was  to  pay  the  allow- 
ance. Besides,  be  was  In  fact  liable  for  all 
the  costs  of  the  action,  and  the  final 
Judgment  reads  correctly  as  to  the  pay- 
ment of  the  alimony.  In  our  opinion,  the 
court  correctly  found  that  the  wife  was 
the  party  offended  against,  and  the  Jndg- 
ment  is  affirmed. 


NOBTBWBBTBRN  MlTT.  LlFB  InB.  CO.  T. 
L.OW8V'8  ADM'X. 

{Court  of  Appeals  of  Kentuchy.    Deo.  1,  1893.) 

▲ppbal — Objsotionb  mot  Mads  Below— Acnoir 
AocBuiaa  IN  Amotbeb  Statb— Lachbs. 

1.  Gen.  St.  c.  88,  art  2,  I  43,  wUcb  pro- 
vides that  a  nonresiarat  .administrator  or  «<• 
ecutor  ot  a  person  nonresident  at  the  time  of 
his  death  cannot  prosecate  an  action  for  a 
del)t  due  such  decedent  without  goring  bond,  ii 
not  available  on  appeal  where  no  objection  was 
made  in  the  lower  court 

2.  An  objecti<m  that  the  appointment  of 
plaintiff  as  administratrix  by  a  foreign  court  is 
not  authenticated  in  the  manner  required  by 
law  is  unavailable  if  first  made  on  appeal. 

3.  Gen.  St.  c.  71,  art.  4,  |  19,  provides  that 
when  a  cause  of  action  has  arisen  in  another 
state  lietween  residents  of  such  state,  or  be- 
tween them  and  residents  of  another  state,  and 
by  tlie  laws  of  such  state  an  action  cannot  l>e 
maintained  by  reason  of  the  lapse  of  time,  no 
action  can  Ira  nuuntained  thereon  in  this  state. 
Held,  in  on  action  on  a  life  insurance  policy  ao- 
cruinx  in  another  state  where  the  action  was 
barred  in  10  years,  but  in  wliicb  the  insurer  had 
BO  agent  after  the  right  of  action  accrued, 
which,  under  the  laws  of  Kentud^,  woold  sus- 
pend the  running  erf  the  statate,  that  the  alx>Te 
Statute  presents  no  obstacle  to  maintaining  the 
action  in  Kentucky. 

4.  Where  no  action  is  brought  on  a  life  in- 
.surance  policy  for  10  years  after  the  right  ac- 


crues, plaintiff  is  gidlty  of  such  laches  as  to  pre- 
vent a  recovery. 

Appeal  from  LoDisvUle  law  and  equity 
court. 

"  Not  to  be  ofliclally  reported. " 

Action  by  Riqhie  Norton,  aduilnistratriz 
of  Mary  B.  Lowry,  deceased,  against  ttie 
Northwestern  Mutual  Life  Insurance  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Buruett,  Miller  &  Baraett,  tor  appellant. 
Charles  a.  Grubbs  aad  Dodd  dt  Dodd.lor 
appellee. 

Lewis,  J.  September  15,186)?,  a  contract 
of  life  Insurance  was  made  between  the 
Northwestern  Mutual  Life  Insurance  Com- 
pany, a  corporation  created  and  havlngits 
principal  business  ofDce  in  the  state  of 
Wisconsin,  and  Mary  B.  Lowry.  a  resident 
of  the  state  i>(  .Alabama,  by  which,  in  con- 
sideration of  an  annual  premium  in  ad- 
vance, consisting  of  an  annual  premium 
note  of  $192.60,  the  interest  on  which  was 
to  be  paid  at  date  of  maturity  of  the  an- 
nual premium,  and  of  tlie  semiannual  cash 
premium  of  $144.35,  to  be  paid  on  I5ih  day 
of  September  and  March  in  every  yeardur- 
Ing  first  10  years  of  continuance  ot  the  pol- 
icy, the  company  agreed  to  assure  her  lite 
for  the  useot  herself,  her  heirs  or  assigns.  In 
the  amount  of  f 5,U00,  for  the  term  of  10 
years  from  date;  also  that  at  each  distri- 
bution ot  the  surplus,  after  three  years 
from  date  of  policy,  a  due  proportion  of 
such  surplus  on  each  and  every  year's  bus- 
iness during  continuance  of  the  policy 
wonld  be  returned  to  her.  The  company 
further  agreed  that  If  defanlt  should  be 
made  In  payment  of  any  premium  It  would 
pay,  as  above  agreed,  as  many  tenth  parts 
of  the  original  sum  assured  as  there  might 
have  been  complete  annual  premiums  paid 
at  tbe  time  of  such  default;  but  that  In 
order  to  secure  such  proportion  of  tbe  pol- 
icy all  premium  notes  were  to  be  taken  up, 
or  the  Interest  thereon  paid  annually,  in 
cash,  on  date  of  tbe  annual  maturity  oi 
the  premium,  until  the  notes  are  canceled 
by  returns  of  the  surplus,  or  else  the  whole 

Sollcy  was  to  be  forfeited.  May  3,  1878, 
lary  B.  Lowry  died  Intestate  at  her  resi- 
dence in  Alabama,  and  October  4,  1888, 
Richie  Norton,  as  her  administratrix  and 
only  heir  at  law,  brought  this  action  In  the 
Louisville  law  and  equity  court  to  recover 
of  the  company  the  sum  of  $1,000.  and  in- 
terest from  September  16, 1878,  alleged  to 
be  due  on  the  policy.  This  is  an  appeal 
from  a  judgment  tor  plaintiff  tor  $550.95, 
and  interest  from  September  16, 1878,  being 
balance  of  $1,000,  or  two  tenths  of  the  sum 
for  which  the  policy  was  issued,  after  de- 
ducting as  of  that  date  $440.05  amount  ot 
two  outstanding  premium  notes  given  by 
tbe  intestate. 

The  objection  that  plaintiff  failed  to 
give  bond,  as  raguired  by  section  43,  art.  2, 
c.  89,  Uen.  .St.,  as  a  condition  of  tbe  right 
of  u  nonresident  administrator  or  execu- 
tor of  a  person  nonresident  at  time  ot  his 
death  to  prosecute  an  action  for  recov- 
ery of  a  debt  due  such  decedent,  cannot 
now  avail,  because,  being  a  ground  ot  spe- 
cial demurrer,  it  was  not  made  in  tbe  low- 
er court. 

Equally  unavailing  is  tbe  objection  that 
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the  allegred  appolutnient  u(  pialnttS  as  ad- 
miniHtrutrix  by  tbe  Alabama  court  Is  not 
authenticated  in  the  manner  required  by 
law.  Becaoae  no  objection  was  made  to 
the  competency  as  evidence  ot  either  tbe 
certificate  of  the  fact  or  of  the  Btatement 
of  plaintiff  as  witness  she  was  so  ap- 
pointed. 

It  appears  that  Mary  B.  Lowry,  tbe  as- 
sured, made  two  cash  payments  of  $288.70 
each  for  the  policy  years  of  1868-69  and 
18C9-7U;  also  $13.40  Interest  on  first  of 
the  two  notCH  given,  which  carried  the 
pulley,  accordliiK  to  the  agreement,  to 
September  15,1870.  She  mndenu  payment 
ot  cash  premium  after  that  date;  but  Sep- 
tember, 1871,  and  also  September,  1872, 
paid  Interest  on  tbe  two  notes,  amounting 
each  year  to  $26.96,  though  she  received 
from  the  company  $32.20  as  aurpluf*  proflt 
or  dividend  for  each  of  the  years  1871  and 
1872.  Recovery  Is  sought  and  Judgment 
seems  to  have  been  rendered  In  this  case 
upon  authority  principally  ot  Insurance 
Co.  V.  Fort's  Adm'r,  82  Ky.  269.  In  that 
case  tbe  policy  differed  from  this  only  In 
respect  to  the  time  for  which  It  ran,  which 
was  for  the  term  ot  tbe  natural  life  ot  the 
in8ur<>r,  and  the  amountof  Insurance, $10,- 
OUO.  Tnere  a  default  was  made  after  pay- 
ment of  four  annual  cash  premiums,  and 
Interest  on  four  premium  notes,  for  four 
years.  It  was  held  in  that  case,  tbe  ac- 
tion having  oeeu  instituted  recently  after 
death  of  the  assured,  tbat  as  tbe  annual 
profits  or  dividends  to  which  be  was  enti- 
tled were  clearly  more  than  sufflclent  to 
meet  annual  accruing  interest  on  tbe  out- 
stanillng  notes,  which  were  retained  by 
the  company,  there  was  in  legal  contem- 
plation no  default,  bnt  tbat  the  personal 
representative  was  entitled  to  recover.  In 
language  ot  the  policy,  "as  many  tenth 
parts  of  the  original  sum  assured  as  there 
shall  have  been  complete  annual  premiums 
paid  at  the  time  of  such  default."  But 
this  action  was  not  commenced  until  more 
than  10  years  after  death  of  the  assureil, 
when  the  right  to  bring  It  first  accrued ; 
and  consequently  not  only  tbe  statute  of 
limitation,  but  laches,  is  relied  on  rh  a  de- 
fense. Section  19,  art.  4,  c.  71,  Gen.  St., 
provides  that  "  when  a  cause  of  action  has 
arisen  In  another  state  or  country  be- 
tween residents  of  such  state  or  country, 
or  between  them  and  residents  ot  another 
state  or  country,  and,  by  the  laws  of  the 
state  or  country  wbere  tbe  cause  of  action 
accrued,  an  action  cannot  be  maintained 
tlierenn  by  reason  ot  tbe  lapse  of  time,  no 
action  can  be  maintained  thereon  in  this 
state."  It  seems  to  be  conceded  that  there 
exlHts  a  statutory  bar  to  maiutalniug  this 
action  In  the  state  of  Wisconsin;  but  it 
has  been  more  than  once  held  by  this 
court  that  an  action  may  be  maintained 
in  this  state  on  policies  of  llle  Insurance  by 
servire  of  process  on  an  agent  here,  al- 
though tbe  principal  office  of  the  company 
may  be  In  another  state;  so  that  If  this  ac- 
tion, when  commenced,  was  not  barred  by 
the  Alabama  statute  of  limitation,  there 
was  no  statute  barring  It  In  this  state. 
It  Is  true,  the  period  in  whlcb  the  action 
coold  have  been  brought  In  Alabama  ia  10 


years,  but  it  appears  appellant  did  not, 
after  the  right  ot  action  accrued,  have  any 
officer  or  agent  in  Alabama  upon  whom  a 
summons  could  be  served,  which  fact,  ac- 
cording to  the  law  of  this  state,  bad  the 
effect  tosusjiend  therannlng  of  the  statute 
of  limitation.  Conse'quently  the  section  ot 
General  Statutes  quoted  prctiients  no  ob- 
stacle to  maintaining  the  action  here. 

But  it  seemfi  to  us,  independent  of  ex- 
press statutory  provisions  on  the  subject, 
there  has  been  such  laches  on  the  part  of 
the  plaintiff  as  not  only  raises  the  pri>- 
Bumptlon  of  abandonment  of  the  right  to 
sue  on  the  policy,  but  as  would  render  it 
Inequitable  and  unjust  to  enforce  payment 
ot  any  part  of  the  sum  claimed ;  for  al- 
though It  was  impracticable,  as  alleged, 
to  maintain  an  action  in  tbe  state  of  Ala- 
bama, there  was  no  reason  why  It  might 
not  have  been  brought  In  this  state  just 
as  well  In  May.  1878,  as  In  October,  1888. 
Tbe  theory  upon  which  recovery  might 
have  beea  had  after  death  of  the  assured 
is  that,  although  she  bad  defaulted  In  pay- 
ment ot  both  annual  premiums  and  inter- 
est on  outstanding  notes,  she  was  en- 
titled to  a  Bufflclentamountof  annual  div- 
idends or  profits  to  meet  the  accruing  In- 
terest, and  that  the  notes  could  be  paid 
by  deducting  amount  thereof  from  tbe 
sum  sued  for.  But  the  amount  of  such  an- 
nual proflt  or  dividend  due  and  distribut- 
ed to  each  policy  holder  must  be  ascer- 
tained Mnd  determined  according  to  tbe 
actual  business  and  resources  of  tbe  com- 
pany at  the  time;  and,  as  the  plaintiff  in 
this  case  did  not,  in  a  reasonable  time 
after  ber  cause  of  action  accrued,  sue  for 
the  amount  now  claimed  to  be  due,  the 
company  bad  a  right  to  presume  It  never 
would  be  done,  and  therefore  proceeded  to 
adjust  Its  accounts  of  profit  and  divi- 
dends, without  reference  to  the  claim  ot 
the  plnintitl.  In  fact  she  had  notice  verj 
soon  after  tbe  death  of  the  assured  that 
the  company  wonld  not  allow  or  pay  any 
part  of  her  demand.  The  defendant,  as 
its  name  Indicates,  In  a  mutual  Insurance 
company,  distributing  profits  or  dividends 
In  cash  annually  to  Its  policy  holders,  and 
must  have  a  reasonably  certain  and  relia- 
ble basis  upon  which  to  calculate  and  de- 
termine the  amount  due  and  piiyableto 
them;  and,  therefore,  to  permit  any  person 
whose  life  is  assured  for  a  term  of  years, 
or  a  representative  of  such  person,  to  de- 
lay presenting  a  claim, orsuingforamount 
of  Insurance  ii>.iney,  for  such  length  of  time 
as  to  create  a  reasonable  preHuraptlon  the 
claim  had  been  waived  or  abandoned, 
would  necessarily  result  in  deranging  the 
business  of  tbe  company,  endangering  Ita 
existence,  and  also  prejudice  the  interest 
of  other  policy  holders.  It  seems  to  as 
that  the  long  delay  of  tbeplalntilt  to  proa- 
ncute  this  action  must  be  regarded  at 
equivalent  to  a  waiver  or  abandonment 
of  her  claim,  and  consequently  a  Judgment 
In  ber  favor  cannot  be  rendered  wlthon 
permitting  her  to  take  advantage  ot  ber 
own  gross  negligence  to  the  prejudice  ot 
tbe  defendant  and  its  other  policyhold- 
ers. Wherefore  the  Judgment  U  reventad 
fur  dismlMal  of  the  action. 
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Wilson  t.  Gampbill.  et  a/. 
{Court  qf  Appeal*  of  KentaOiy.    Dec.  8, 189S.) 

IhPLIKD  TRnSTS— PaUOL   E^VIDENC■. 

Parol  evidence  that  land  held  by  a  dece- 
^lent  in  liis  own  name  at  the  time  of  his  death 
was  pnrcIuiBed  with  his  first  wife's  money,  and 
that  there  waa  an  agreement  between  them  that 
she  shonld  have  the  land  so  acquired,  bat  that 
she  Icnew  the  deed  thereto  was  taken  in  his 
jiame,  is  insufficient  to  raise  a  trust  in  such  land 
in  favor  of  her  heirs  as  against  the  otherwise 
perfect  claim  to  such  land  as  homestead  bj  the 
second  wife  and  widow  of  decedent. 

Appeal  from  clrcoit  court,  Waahington 
Kovnts. 

'  Not  to  be  officially  reported. " 

Salt  by  Sarab  E.  Cauipbell  and  others 
to  recover  poBseaslon  ol  certain  land  from 
Martha  Wilaun.  From  a  Judgment  for 
plaintiO,  defendant  Hpi>ealB.    Reversed. 

John  W.  Lewis,  for  appellant.  J.  W.  8. 
Oementa,  for  appellee. 

Holt,  C.  J.  Thta  la  a  controversy  be- 
tween tlin  widow  of  JoBiah  Wilson,  who 
was  his  second  wife,  and  the  children  ot 
his  flrat  wife.  Some  of  thelattpr  are  dead, 
bnt  tbe>  are  represented  in  this  litigation 
by  their  cblUlreu.  At  his  death  he  had  the 
legal  title  to.  and  was  with  her,  who  is 
DOW  bla  widow,  living  upon,  the  land  in 
■contest.  She  claims  It  as  a  homestead. 
The  heirs  of  the  first  wile  deny  she  has  any 
right  whatever,  and  say  they  are  the 
owners,  and  entitled  to  the  immediate 
possession.  It  Is  proven  theland  Is  worth 
less  than  $1,000:  that  It  was  occupied 
bonu  Ode  by  tbu  husband  and  wife,  when 
the  former  died,  as  their  home,  and  has 
ever  since  been  so  used  by  the  widow. 
There  Is  no  doubt  she  is  entitled  to  what 
she  claims,  unless  the  clalmaDtv,  as  heirs 
of  the  first  wife,  are  entitled  to  the  Imme- 
diate possession  o(  the  property.  Tbey 
claim  It  upon  theground  of  a  resulting  and 
enforceable  trust.  It  is  shown  that  a 
part  of  theland  was  obtained  by  meansof 
estate  that  the  first  wife  derived  from  her 
father.  It  was  held  iu  the  name  ot  her 
brother,  and  as  long  ago  as  April  24,  1850, 
was  conveyed  b.v  him  to  the  husband, 
Joslah  Wilson.  She  also  had  some  estate 
coming  to  her  from  other  relatives,  and 
It  was  traded  lor  certain  land,  her  brother 
holding  the  titleto  it  also, and  it  was  final- 
ly exchanged  for  the  remainder  of  the  land 
In  contest;  the  deed  being  made  to  tbn 
husband  April  25,  1850.  It  does  not  ap- 
pear why  the  deeds  were  made  to  the  bus- 
band,  instead  ol  the  wife,  unless  It  was 
because  they  bore  that  relation  to  each 
other.  There  is  some  evidence  that,  when 
the  wife  parted  with  a  portion  of  what 
«he  was  entitled  to.  It  was  agreed  that 
she  was  to  have  the  land  that  was  gotten 
In  exchange;  but  It  Is  shown  she  knew 
the  deeds  were  made  to  her  husband.  It 
was  done  many  years  before  her  death, 
-and  nearly  40  years  before  the  bringing  of 
this  soit.  Our  present  Htatute.  adopted  In 
1852,  provides  that  where  a  deed  Is  made 
to  one  person,  and  the  consideration  paid 
by  another,  no  trust  shall  result  iu  favor 
■of  the  latter;  but  these  conveyances  were 
prior  to  its  enactment,  and,  while  It  la 
true,  M  the  land  really  belonged  to  the 
<lnt  wife,  the  husband  had  a  life  estate  In 
T.20&w.no.22— 39 


It,  and  the  remainder  parties  could  not 
sue  for  the  possession  until  his  death,  yet 
the  testimony  as  to  the  alleged  trust  Is 
not  ot  such  u  satisfactory  character  that 
It  should  prevail  against  the  widow's 
claim  to  a  homestead.  The  heirs  could 
have  sued  for  the  correction  of  the  deed 
and  the  establishment  of  the  trust  at  any 
time  after  the  first  wife's  death.  Thelegal 
title  waa  In  the  hnsband  for  nearly  40 
years,  and,  holding  it  thus,  the  wife,  who 
Is  now  his  widow,  lived  upon  It  with  him 
for  10  or  15  years  before  his  death.  Upon 
this  state  of  case,  a  trust  should  not  be 
raised  upon  parol  testimony  of  an  un- 
satisfactory character,  to  defeat  the 
widow's  claim  to  a  homestead  right  In 
the  land.  Such  a  claim,  under  such  cir- 
cumstances, would  not  be  heard  as 
against  creditors  of  the  husband.  The 
Judgment  Is  reversed  tor  farther  proceed- 
ings consistent  with  this  opinion. 


CiTT  OP  COVINOTOX  V.  ShiNKLB. 

(Coiwrt  of  Appeals  of  Keraucku-    Deo.  6,  1892.) 

Appeal  from  circnit  court,  Kenton  connty. 

"Mot  to  be  ofiiciaUy  reported." 

Appeal  by  the  city  of  Covington  from  a  iviAg- 
ment  perpetuatinp;  an  injunction  staying  pro- 
ceedings by  the  city  to  enforce  and  collect  pen- 
alties for  alleged  trespasses  committed  by  U. 
Hhinlcle.     Aliirmed. 

W.  A.  Byrne,  for  appellant  Collins  <t  FUh- 
ley,  forappisUee. 

Bbnnbtt,  J.  This  case  was  here  in  the  name 
of  Shinkle  v.  City  of  Covington,  and  decided 
and  reported  in  83  Ky.  420.  That  case  is  par- 
ticularly referred  to  fbr  the  facts  in  this  case. 
It  was  alleged  in  that  case  that  the  then  appel- 
lant, U.  8hinide,  was  in  the  possession  of  that 
part  of  the  bank  of  the  Uhio  river,  in  oommoB 
with  others,  between  Scott  and  Madison  street^ 
in  the  city  of  Covington,  for  moving  his  coal  and 
tlat  boats,  etc.;  that  said  land  was  not  used  by 
the  city  for  streets,  alleys,  wharves,  etc.,  but 
was  a  common;  that  U.  Sninkle  had  the  right 
to  use  said  property  in  common  with  others, 
provided  he  did  not  interfere  with  the  rights  of 
the  dtj,  which,  rights  of  the  city,  for  the  pur- 
poses indicated,  should  l>e  eetabUshed  b;^  civil 
proceedings  instituted  by  the  city,  or  in  this  pro- 
ceeding; that  the  lower  court,  upon  the  return 
of  the  cause,  should  ^ant  V.  Shinkle  an  injunc- 
tion staying  proceedings  by  the  city  to  enforce 
and  collect  penalties  for  the  alleged  trespass  by 
U.  Shinkle  until  the  right  to  the  property  was 
settled  by  adjudication.  Upon  the  return  of 
the  case  the  injunction  was  granted,  in  ol>edl- 
ence  to  the  mandate  of  this  court,  and  upon 
final  hearing  the  injunction  was  perpetuated. 
The  city  has  appealed.  The  only  question  to  he 
settled  is,  did  0.  Shinkle  establish  his  right  to 
the  use  of  said  property  in  common  with  others, 
without  invading  the  rights  of  the  city?  We 
think  the  evidence  authorised  the  chancellor's 
conclusion  that  U.  Shinkle,  under  his  lease,  had 
such  right,  subject  to  the  superior  right  of  the 
city  to  establish  streets,  wharves,  etc.  There- 
fore the  judgment  perpetuating  the  injunction  is 
affirmed. 


Pricb  et  al.  t.  Kanb. 

(Supreme  Court  of  MUsourl,  ZHvteton  tfo,  t. 
Nov.  30,  1888.) 

TB08T8— COSVBTASCES     TO     WlFB— PATKSITW     Mt 

Hdbbasd. 
1.  Where  a  wife  purchased  land  with  her 
husband's  money,  taking  the  title  In  her  own 
name,  but  dedaxing  at  the  time  that  the  I«nd 
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was  bonght  for  her  hnaband,  and  that  she  held 
the  title  thereto  in  trust  for  him,  such  land  will 
be  impressed  with  a  trust  in  his  favor,  and  he 
will  be  entitled  to  a  decree  vesting  title  in  him. 
2.  Where  a  husband  conveys  land  to  a  trus- 
tee for  the  sole  and  separate  use  of  his  wife, 
and  the  deed  contains  no  suggestion  of  a  trust 
in  bis  favor,  or  power  of  revocation,  parol  evi- 
dence that  the  wife  declared  such  propertr  to 
belong  to  her  husband,  and  that  she  would  le- 
convey  it  to  him  whenever  he  asked  her  to  do 
■o.  is  insufficient  to  establish  a  trust  in  such 
property  in  his  favor. 

Appeal  from  St.  L>ouii)  circuit  court. 

Suit  in  ejectment  by  Unry  E.  Price  aud 
others  against  John  J.  Kann  to  recover 
twolots.  From  a  JadMCment decreeing  one 
of  the  lots  to  plaintiffs  and  the  other  to 
defendant,  plaintiffs  appeal.    Affirmed. 

Cbu/i.  M.  Naptoa,  for  appellants.  R.  S. 
UacDoaald,  M.  Kine&ly,  and  Jas.  R.  Kln- 
ealy,  for  appellee. 

Macfarlane,  J.  Ejectment  to  recover 
two  lots  in  the  city  of  St.  Louis.  The  an- 
swer was  a  general  denial,  and  an  equi- 
table defense.  The  latter  charges  that 
Ellxabeth  J.  Kane  was  wife  of  defendant 
from  1865  to  her  death  !n  1888,  and  they 
resided  In  St.  Louis  at  that  time.  That 
be  was  engaged  In  trading  in  horses  and 
mules,  and  shipping  and  selling  them  in 
southern  states,  and  was  necessarily  from 
home  much  of  the  time.  That  June  17, 
1869.  he  purchased  the  lot  first  described, 
and  paid  the  purchase  price,  but  at  the  re- 
quest of  his  wife,  and  for  her  convenience 
in  managing  the  property  as  his  agent,  he 
had  the  deed  made  to  bis  wife,  with  the 
agreement  from  her  that  it  should  he  con- 
veyed to  him  whenever  he  should  request 
it.  As  to  the  second  lot,  defendant  charges 
that  In  188.S  he  was  seised  in  fee  thereof, 
and  bis  wife  induced  him,  for  like  conslder- 
Rti(»na  of  convenience,  and  with  like  agree- 
ment to  reconvey  on  request,  to  convey 
the  same  to  one  Owens,  as  trustee,  for  the 
use  of  bis  said  wife.  That  his  wife  dWd 
unexpectedly  during  his  absence  from 
taome,  without  having  conveyed  either  of 
■aid  lots  to  him  as  agreed.  Defendant 
prayed  that  the  title  be  vested  in  him. 
The  suit  was  by  the  nieces, as  heirs  at  law 
of  the  deceased  wife  of  defendant.  Defend- 
ant had  a  decree  as  prayed  for  the  first 
lot,  and  plaintiffs  recovered  the  second. 
Each  party  appeals. 

1.  It  appears  from  the  undlHpu ted  evi- 
dence that  the  wife  of  defendant  Kane  pur- 
chased the  lot  first  described  at  auction  in 
the  absence  of  defendant  from  the  state, 
but'fur  his  use  and  benefit,  and  took  the 
title,  in  her  own  name,  at  thesuguestton 
of  some  of  her  friends.  The  purchase 
money  was  all  paid  by  defendant.  In  such 
transactions  between  husband  and  wife 
the  conveyance  is  presumably  Intended  as 
a  settlement  upon  or  provision  for  the 
wife,  but  that  presumption  may  be  re- 
butted by  parol  evidence  showing  thnt  no 
such  Intention  actuated  the  parties.  When 
it  has  been  shown  that  the  conveyance 
was  not  intended  as  an  advancement  or 
settlement,  then  the  grantee  will  be  held 
to  have  taken  the  title  to  herself.  In  trust 
for  the  use  ol  her  husband,  who  fomlsbed 
the  purchase  money.  Darrler  v.  Darrler, 
59  Mo.  227;  HaU  t.  Hall,  107  Mo.  109. 17  8. 


W.  Rep.  811,  and  anthorities  cited ;  Sei- 
bold  V.  Chrlstman,7  Mo.  App.  254;  Cotton 
V.  Wood,  2a  Iowa,  46.  Not  only  did  It  ap- 
pear from  the  evidence  In  this  rase,  with 
but  slight  contradiction,  that  defendant 
paid  the  purchase  money,  bat,  cotem- 
poraneously  with  the  purchase  by  Mrs. 
Kane,  she  declared  unequivocally  that  tbs 
purchase  was  intended  for  her  husband, 
and  thereafter  she  frequently  declared  that 
the  property  belonged  to  him,  and  shs 
held  the  title  only  In  trust  for  him.  The 
Judgment  was  properly  rendered  for  de- 
fendant as  to  this  lot. 

2.  As  to  the  second  lot,  tbe  answer  of 
defendant  charged  afilrmatively  that  his 
business  called  him  away  from  St.  Louts 
much  of  his  time,  and  his  wife  requested 
him  to  convey  the  property  to  her,  prom- 
ising to  reconvey  to  him  whenever  he 
should  desire  to  have  It ;  and  that,  at  her 
request, and  on  tbe  faith  of  the  promise  to 
reconvey  on  demand,  he  conveyed  It  to 
one  Michael  KInealy,  to  be  by  bim  con- 
veyed or  used  so  as  to  tie  under  the  con- 
trol of  defendant's  said  wife,  and  that 
Kinealy  for  that  purpose  conveyed  It  to 
Owens  as  trustee.  The  evldencesbows  that 
on  the  17tb  day  of  Fehrusry.  188-3,  defend- 
ant conveyed  tbe  lot  by  deed  to  Kinealy, 
who  on  the  same  day  conveyed  to  Owens, 
in  trust  "for  the  sole  and  separate  use  of 
tbe  said  Elisabeth  Kane,  separate  and 
apart  from  her  said  husband,  and  free  of 
control  or  Interference  or  marital  rlgbta 
of  him,  the  said  John  J.  Kane;  and  the 
said  JameH  Owens  shall  suffer  and  permit 
the  said  Elizabeth  Kane  to  personally 
manage  and  use  said  property,  and  collect 
the  rents  and  proceeds  thereof  If  it  should 
be  rented."  The  deed  contained  no  sug- 
gestion of  a  trust  in  favor  of  tbe  husband, 
or  power  of  revocaUon.  Kinealy  was  au 
attorney,  who  wrote  the  deeds,  and  testi- 
fied on  the  trial  as  follows:  "They  came 
to  my  house,— Mr.  Kane  and  his  wife,— 
and  I  don't  know  who  commenced  the 
conversation  first,  hut  I  think  it  was 
Kane.  I  think  he  stated  that  they  came 
to  see  me  about  drawing  a  deed.  Mrs. 
Kane  seemed  to  be  a  little  uneasy,  aud 
stated  to  me  that  she  wanted  Kane  to 
deed  her  the  home  place,— the  other  part 
of  the  home  place,  or  the  part  adjoining 
tbe  home  place;  I  don't  know  which  It 
was,  but  she  spoke  of  the  home  place. 
She  wanted  Mr.  Kane  to  deed  her  that 
place;  and  that,  when  he  wanted  It  back, 
she  would  give  It  to  him  Kane  said  that 
was  all  right,  and  Instructed  me  to  make 
such  deeds  as  would  put  the  title  In  her, 
and  I  did  so.  That  is  substantially  all 
that  took  place."  N.  S.  Den  mitt,  a  law- 
yer, testified :  "  I  had  a  conversation  with 
her  [Mrs.  Kane]  about  tbe  property  on 
which  she  lived  and  adjoining  property. 
The  sum  and  substance  of  the  conversa- 
tion was  that  she  was  holding  the  prop- 
erty In  trust  for  John  Kane,  her  husband, 
and  was  ready  at  anytime  to  convey  it 
to  him."  Mrs.  Lavell  testified  that  in  a 
conversation  about  making  a  will  Mrs. 
Kane  had  said  to  her  thatshnhad  nothing 
to  will  but  what  belonged  to  John  Kane. 
Mrs.  Ford  testified  that  Mrs.  Kane  told 
her  that  "everything  there  belonged  to 
Kane. "    She  told  her  that  Kane  "  was  ■>- 
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ways  gettlDK  into  some  trouble,  and  that 
he  tand  made  the  property  over  to  ber,  and 
that  she  woold  Klveit  bark  to  him;  that 
it  was  made  t<i  keep  bim  out  of  trouble. " 
Jesule  McConnell.a  nelshbor,  testified  that 
she  bad  beard  Mrs.  Kane  Hay  she  had  the 
property  in  ber  own  name,  but  ahn  was 
ready  and  willing  at  any  time  to  convey 
it  back  to  blm.  That  "  Mr.  Kane  was  al- 
ways down  south,  and  among  the  yellow 
fever,  likely  to  get  sick,  or  get  killed;  and 
he  turned  It  over  to  her, In  case  something 
happened  to  hira,  she  would  have  a  home 
the  rent  uf  her  days;  but  she  was  ready 
and  wIIMd;;  at  any  time  to  turn  it  back  to 
him  when  he  wanted  it."  Willinm  Gor- 
man testified  that  be  remembered  when 
the  home  place  was  deedea  to  her,  (Mrs. 
Kane.)  Before  that  time  she  said  she 
thought  Kane  ought  to  give  her  the  prop- 
erty, as  he  was  going  down  south  all  the 
time,  and  something  mieht  happen  to 
blm:  "and  they  both  agreed  to  that." 
She  promised  that  she  would  give  it  buck 
to  him  at  any  time  be  wanted  it  it  be 
would  deed  it  to  ber.  It  was  shown  that 
Mr.  Kane  had  other  property,  but  its 
value  was  not  given,  nor  was  the  value  of 
the  property  in  dispute  stated  by  anyone. 
The  evidence  showed  that  in  the  absence 
of  ber  husband,  Mrs.  Kane  attended  to 
the  stock  that  was  left  there,  and  also  at- 
tended to  bis  business.  Plaintiffs  offered 
some  evidence  which  tended  to  prove  that 
defendant  abused,  beat,  and  otherwise 
mistreated  his  wife. 

Defendant  insists  that  upon  the  plead- 
ings and  the  foregoing  evidence,  he  was 
entitled  to  a  reconveyance  of  the  proper- 
ty, and  the  circuit  court  erred  in  denying 
it.  It  win  be  readily  seen  that  the  groond 
npon  wbloh  a  trust  in  the  other  lot  waa 
declared  in  favor  of  defendant,  Kane,  does 
not  exist  in  respect  to  the  lot  now  under 
consideration.  A  trust  is  raised  In  fnvor 
of  the  one  whu  pays  the  consideration  in 
all  cases  In  which  the  deed  is  made  to 
another,  nnless  the  conveyance  is  intend- 
ed as  n  provision  for  the  wife  or  advance- 
ment to  a  child.  In  such  case  parol  evi- 
dence is  admitted  to  prove  the  real  InteU' 
tlon  of  the  parties.  Hill,  Trustees,  91;  2 
Story,  £q.  U91,  201,  and  cases  cited  under 
paragraph  1 ;  BIsp.  Eq.  123.  Here  the 
facts  are  different.  The  husband  conveys 
to  a  trustee  for  the  use  of  his  wife  by  deed 
wbicb,  npon  its  face,  and  by  express 
terms,  vests  In  her  every  beneficial  inter- 
est in  the  property,  even  providing  that 
she  should  he  allowed  by  the  truKtee'to 
uersniially  manage  and  use  said  property 
and  collect  rents  and  proceeds  thereof  If  it 
should  be  rented."  An  express  trust  of 
any  lands  can  only  be  proved  by  some 
writing,  signed  by  the  party  who  de- 
clares them,  or  else  they  shall  be  void,  un- 
der the  statutes  of  frauds.  Rev.  St.  1889, 
§  5184.  Trusts  that  may  arise  or  result 
by  Implication  of  law  are  not  affected  by 
the  statutes  of  frauds.  Section  5186. 
There  was  no  proof  in  writing  of  an  ex- 
press trust,  uor  do  we  think  the  facta 
proved  raise  a  trust  by  implication  o( 
law.  The  relation  of  these  parties,  in- 
stead of  casting  suspicion  on  this  transac- 
tion, affords  explanation  of  their  inten- 
tion.   The  law  presumes  that  a  convey- 


ance from  hoaband  to  wife  is  Intended  as 
a  provision  for  her.  This  deed  was  delib- 
erately and  voluntarily  made,  after  con- 
sulting counsel.  The  transaction  waa 
free  from  any  imputation  of  fraud,  deceit, 
suspicion,  duress,  or  any  other  act  wbicb 
raises  an  Implied  trust.  There  was  no 
evidence  that  the  wife  exercised  an  undue 
Influence  over  ber  husband,  or  that  bis 
will  was  dominated  or  controlled  by  hers. 
There  was  no  proof  of  impaired  Intellect 
or  enfeebled  will.  On  the  contrary,  the 
evidence  shows  that  be  was  of  robust 
health,  actively  engaged  in  business,  and 
somewhat  domineering  towards  bis  wife. 
The  deed  was  madeunderRtandloKl.v,  with 
full  knowledge  that  be  was  divesting  him- 
self of  the  title.  The  only  evidence  intro- 
duced in  the  cabe  to  establish  a  trust  was 
that  of  declarations  made  by  the  wife  to 
the  effect  that  the  property  belonged  to 
her  husband,  and  that  she  would  convey 
it  back  to  him  whenever  be  vrished  her  to 
do  so.  TheHe  were  declarations  of  an  ex- 
press trust,  which  could  only  bare  been 
proved  by  writing.  Woodford  v.  Ste- 
phens, 51  Mo.  443;  Alexander  v.  Warauce, 
17  Mo.  229;  1  Perry,  Trusts,  S  79.  It  is  evi- 
dent that  plaintiff  relied  wholly  upon  the 
promlHe  and  honor  of  his  wife  to  reinvest 
him  with  title,  either  by  wUl  or  deed,  and 
that  it  was  her  purpose  to  do  so  until  too 
late.  A  duty  may  rest  on  these  plaintiffs 
to  carry  out  the  trust,  but  courts  do  not 
enforce  mere  moral  obligations. 
Judgment  afllrmed.    All  concur. 


Brown  et  at.  v.  Foster  et  ai. 

^Supreme  Court  of  Mlsgourl,  DMaUm  No.  t. 
Nov.  28,  1893.) 

CAKcn.LATio}(  or  Deobdent'b  Desd— Fsavd  axd 
Unddb  Intloknob  —  Suit  bt  Heirs  —  Compb- 
TBUcr  OP  Witness  —  Ketiew  ox  Afpbal — Ob- 
jections Waited. 

1.  Where  heirs  of  a  decedent  ane  to  aet 
aside  for  fraud  and  undue  inflaence  a  deed 
which  he  made  shortly  before  his  death,  the 
burden  of  proof  is  upon  them  to  establish  their 
charges  by  a  preponderance  of  evidence. 

2.  In  such  a  case  decedent's  widow  (In 
whose  favor  his  deed  was  made)  is  a  compe- 
tent witness  as  to  conversations  between  her- 
self and  persons  who  had  testified  for  the  ad- 
verse party  touchiug  such  conversations. 

3.  Where  no  exception  is  saved  to  the  ad- 
mission of  testimony,  error  cannot  be  predicat- 
ed upon  that  ruling  on  appeal. 

(SyllabuB  by  the  Judge.) 

Appeal  from  circuit  court,  Polk  county: 
W.  I.  Wallace,  Judge. 

Action  by  one  Brown  and  others  against 
Foster  and  others  to  set  aside  a  deed. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Upton  A  tiktaker,  for  appellants.  T.  G. 
JRecbow,  for  respondents. 

Barclay,  J.  This  is  a  suit  by  the  heirs 
at  law  of  Mr.  Nathan  F.  Brown  to  sot 
aside  a  transfer  of  certain  real  property 
by  him,  made  a  few  weeks  before  his  deatb. 
The  transfer  was  to  his  wife,  by  means  of 
a  deed  to  Mr.  Foster,  who  In  turn  con- 
veyed to  Mrs.  Brown. ,  These  deeds  were 
delivered  simultaupouRly,  and  may  be 
treated,  lor  the  purposes  of  this  case,  aa 
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one  trananction.  Mr.  Funter  and  Mrs. 
Brown  are  tbedefendante.  Thesuhatance 
of  plaintlllB'  cbar(;e  Is  that  tbe  transfer 
was  procured  by  the  frand  and  unaueln- 
Uuence  of  Mrs.  Brown  ;  that  Mr.  Bruwn,  at 
that  time,  was  extremely  aged,  and  so  en- 
feebled by  dlHPase  an  to  be  incapable  of 
making  a  deed  or  transacting  boHlnesB. 
These  charges  were  denied,  and,  upon  a 
bearing,  the  conrt  found  for  defendants. 
Plaintiffs  then  appealed,  after  taking  the 
formal  steps  for  that  purpose.  Only  two 
points  are  now  urged : 

1.  Plaintiffs  contend  that  the  finding 
was  against  the  weight  ol  evidence.  We 
have  examined  the  entire  testimony.  In 
it  there  Is  abundant  foundation  for  the 
finding,  as  well  as  some  evidence  tu  the 
contrary,  snpportlng  plaintitts'  theory. 
The  burden  of  proof  was  and  Is  upon 
plaintiffs  to  establish  by  a  preponderance 
of  evidence  the  facts  on  which  they  rely. 
Bat  we  think  that  their  testimony  baa 
not  discharged  them  of  that  burden.  A 
review  of  its  details  is  unnecessary,  and 
would  be  of  no  practical  ntiUty  as  a  prece- 
dent. 

2.  Plaintiffs' other  supposed  ground  for 
reversal  Is  that  the  trial  conrterred  In  per- 
mitting Mrs.  Brown  to  testify.  When  she 
was  called  first,  the  conrt,  upon  plaintiffs' 
objection, excluded  her.  Afterwards,  when 
plaintiffs  had  closed  their  testimony  in 
rebuttal,  defendants  recalled  her.  Upon 
objection  then,  the  learned  Judge  declared 
that  she  might  testify  "  as  to  tbeee  conver- 
sHtions  she  Is  said  to  have  had  with  these 
parties,"  (referring  to  some  alleged  admis- 
sions or  statements  against  her  Interest 
to  certain  of  plaintiffs'  witnesses  who  had 
testified  thereto.)  iShe  then  denied  someof 
those  statements,  but,  no  being  asked  a 
further  question,  touching  tbe  circumstan- 
ces of  the  principal  transaction  in  issue, 
{quoting  from  tbe  record.)  "plaintiffs  ob- 
jected to  the  witness  testifying  as  to  any- 
thing shemay  have  said  about  Mr.  Brown, 
orhavlngtiieland deeded  ;  which  objection 
the  court  sustained."  There  are  two  sufl3- 
cient  answers  to  plaintiffs'  assignment  of 
error  on  thin  branch  of  tbe  case:  The  Orst, 
that  plalntlHs  took  no  exception  to  the 
ruling  admitting  Mrs.  Brown  as  a  witness; 
tbe  Difcoad,  thtit  the  learned  trial  judge 
was  entirely  right  on  the  merits  of  that 
ruling,  as  Mrs.  Brown  was  a  competent 
witness  In  regard  to  conversations  be- 
tween herself  and  tbe  parties  who  had 
testified  for  plaintiffs.  Wade  v.  Hardy. 
<18<«2,)  75  Mo.  400.  Tbe  judgment  is  at- 
firmed. 

Shrrwood,  C.  J.,  and  Black  and  Brace, 
JJ.,  concur. 


WiLBON  V.  Vanbtone  et  al. 

■ISupreme  Cowrt  of  Miaiouri,  DiuisUm  No.  1. 

Not.  38.  1892.) 

MOBTOAOBS— £4IIITT  OT  ReDBMPTIOX  —  f  UBCHAIH 
BT  tiBNlOR  MOBTOAQBB  —  KiaBTg  OV  JDNIOB 
UOKTOAOBE. 

1.  A  mortgagee  may.  In  good  faith,  and  for 
adequate  value,  acquire  the  equity  of  redemp- 
tion. 

2.  Where  there  are  two  recorded  incnm- 


braneea,  the  pnrchase  of  the  equity  of  redemp- 
tion by  tbe  holder  of  the  senior  security  does 
not,  of  itself,  let  in  the  junior  mortgage  to  a 

erecedence  over  the  former,  under  the  tagistZT 
tW8  of  Missouri. 

3.  The  purchase  of  sncb  an  equity  as  ia 
above  indicated  would  not  impair  the  nqtutabie 
right  of  the  holder  of  the  junior  mortgage  to  re- 
deem as  to  the  eariier  one  before  its  foreelo- 
Bore. 

4.  The  maxim,  "qui  prior  est  in  t«npar«, 
potior  est  in  jnre,"  applied. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court.  Saline  eooo- 
ty;  BcHARD  Field,  Judge. 

Action  by  one  Wilson  against  Vanatonn 
and  others  to  declare  plaintiff's  title  to  a 
certain  lot  of  land,  and  for  ejectment. 
From  a  judgment  for  defcodants,  plalntltl 
appeals.      Affirmed. 

Jiiho  R.  F/ioceand  D.  D.  l)ufCg1as,iorap- 
pellant.    Bojd  A  Sebree,  for  reepundenta. 

Barclat,  J.  Plaintiff  sues  for  a  decree 
(or  title  to  a  tract  uf  land  in  Saline  coun- 
ty. His  petition  has  a  second  count.  In 
ejectment,  for  the  same  property.  De- 
fendant Mr.  Vanatone  Is  the  adversary 
claimant.  The  other  defendant  la  tbe  lat- 
ter's  tenant  in  possession.  It  is  not  neces- 
sary to  set  forth  the  pleadings.  Tbe  sat>- 
stnntial  controversy  is  whether  plaintiff's 
title  Is  legally  or  equitably  better  than 
that  of  Mr.  Vanatone.  Tbe  trial  conrt, 
on  plaintiff's  own  showing,  held  that  it 
was  not,  and  rendered  judgment  for  de- 
fendant accordingly.  From  that  resnit 
plaintiff  appealed  in  the  regular  way. 
Both  titles  are  traced  to  Mr.  Fenton  as 
the  common  source.  Plaintiff  claims 
(through  sale  by  a  truatee  lu  1888)  under 
«  deed  of  trust  by  Mr.  Fenton,  dated  and 
recorded  February  23,  1836,  to  secure  a 
note  in  plaintiff's  favor  for  91,100,  payable 
one  year  thereafter.  Defendant's  title 
rests  upon  a  trustee's  sale  In  April.  1887. 
ander  deed  of  trust  by  Mr.  Fenton  in  de- 
fendant's favor,  dated  and  recorded  Octo- 
ber ID,  1882,  to  secure  a  note  for  $1,026, 
at  15  mouths.  Flalntiff  also  offered  tea tl- 
fflony  that  in  February,  1887,  defendant 
and  Mr.  Fenton  negotiated  for  n  settle- 
ment of  accounts,  and  about  that  time  a 
deed  ol  general  warranty  to  defendant 
was  executed  and  acknowledged  by  Mr. 
Fenton.  Its  recited  consideration  is  $2.- 
225,  receipt  of  which  is  acknowledged. 
Plaintiff  appears  to  suppose  that  the 
effect  of  this  deed  Is  to  disturb  the  prior- 
ity of  defendant's  original  deed  of  trust, 
and.  necessarily,  of  the  trustee's  sale  to 
defendant  thereunder.  There  Is  no  proof 
of  any  agreement  between  defendant  and 
Mr.  Fenton  at  any  time  on  that  point,  or 
of  any  agreement  releasing  or  dlscliar- 
ging  the  debt  or  lien  of  the  first  deed  of 
trust,  unless  the  warranty  deed  of  Mr. 
Fenton  to  defendant,  with  the  statutory 
covenants  of  title,  should  be  regarded  as 
implying  some  such  agreement.  Defend- 
ant clearly  had  the  right  to  buy  Mr.  Fen- 
ton's  equity  of  redemption,  subject  to  ex- 
isting uiorteages,  without  displacing  tlie 
lien  of  the  first  mortgage  held  by  hlra.  (de- 
fendant.) That  purchase,  however,  did 
not  disturb  tbe  plaintiff's  position  at  that 
time,  as  holder  of  the  second  deed  of  trust 
or  mortgage.    Tliong:b  the  warranty  deed 
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of  Mr.  Fenton  purportAil  to  be  an  almo* 
late  transfer,  it  did  not  impair  the  eqalta- 
ble  tislit  of  plaintiff,  anrier  tlie  secand  in- 
cumbrance, to  redeem  an  to  the  eariier 
one  before  its  foreclosure.  A  mnrtgagee 
ma;.  In  good  laltb,  and  for  adequate 
value,  acquire  tbe  equity  of  redemption. 
Where  there  are  two  recorded  ineum- 
brauoes,  the  pnrcbaae  of  that  equity  by 
tbe  holder  of  tbe  senior  one  certainly  dues 
not,  of  itself,  let  in  tbe  Junior  mortRnge 
to  a  precedence  over  the  former,  under 
our  reiriHtry  laws,  whatever  may  be  its 
ftfectelsew  here.  Itls  nnnecepnary  to  reiter- 
ate settled  principles  governinf;  the  law  of 
luerKer  in  MiKaouri.  Compare  Adams  v. 
AnKell,  (1K77,)  5  Ch.  DIv.  C34;  Gopaldoss  v. 
8Pocband,  (lSg4,)  L.  R.  11  Indian  App.  126. 
Plaintiff  assertH  the  contrary  ol  this  propo- 
sition, but  we  do  not  agree  with  bim.  This 
la  siiuply  a  case  where  he  who  is  prior  in 
time  is  stronger  in  law.  Tbe  trial  court 
ruled  that  plaintiff's  title  wa«  not  supe- 
rior to  that  of  detendant.  In  that  rulioK> 
and  iu  afllrmiua;  the  Judgment  thereon, 
•U  tbe  judges  of  this  division  concur. 


Srinkbr  v.  Bdtlbr  Countt. 

{Supreme  Court  of  MUiiouri,  Division  No.  1. 
Nov.  28,  1892.) 

Countt  I'nxDiNO  Bonds  —  Placs  or  PjLTmNT— 

DBMA?ri>— I:(TBBISST. 

1.  Where  authority  is  giTen  to  a  county 
to  issue  funding  iMnds,  and  no  limitations  as 
to  their  form  are  prescribed,  (except  in  respect 
to  tbe  rate  of  interest  and  term  of  the  loan,)  the 
jiower  to  desiguate,  in  tiie  bonds,  a  place  of 
payment,  beyood  the  limits  of  the  county,  is  im- 
plied. 

2.  Where  no  place  fbr  paympnt  of  county 
■ecnrities  is  designated,  the  county  treasory  is 
tlie  proper  place  therefor. 

3.  When  commercial  paper  is  expressed  as 
payable  at  a  particular  place,  but  no  funds  are 
there  to  meet  it  at  maturity,  interest  thereon 
continues,  even  though  the  bolder  has  made  no 
demand  for  payment  at  tbe  place  named. 

4.  The  principle  last  stated  applies  to  mu- 
nicipal corporations  as  well  as  to  individual 
obligors  of  bonds. 

(Syllabus  by  tbe  Judge.) 

Appeal  from  circuit  court,  Butler  county. 

Action  by  one  Sklnlcer  against  Butler 
county  on  funding  bonds  issued  by  the 
county.  A  demurrer  to  the  answer  was 
sustained,  and  defendant  appeals.  Af- 
firmed. 

R.  F.  Scott  and  L.  D.  Grove,  for  appel- 
lant.   T.  K.  Skinker,  pro  ne. 

Barclay,  J.  Tbe  action  ts  upon  three 
funding  bonds,  isnued  by  Butler  connty, 
dated  April  29,  1871,  and  expressed  to  be 
for  value  received.  Each  pnimlses  to  pay 
tbe  bearer  thereof,  April  29,  1881,  at  the 
ProvidentSavingsInatltutionatSt.Louis, 
Mo.,  f500,  with  interest  from  date  until 
paid,  at  tbe  rate  of  10  per  cent,  per  an- 
num. The  petition  states  in  detail  tbe 
facts  showing  tbe  regulur  issue  of  these 
bonds  nnder  tbe  "Funding  Act"  of  1868. 
SesM.  Acts  1868,  p.  46.  No  quewtlon  of  their 
validity  is  raised.  The  defense  relates 
solely  to  tbe  proper  rate  of  interest  pay- 
able. Tbe  trial  court  sustained  a  general 
dencnrrer  to  tbe  answer,  which  stated,  in 
■nbstbnce,  that  no  demand  tor  payment 


had  been  made  until  February,  1880,  but 
admitted  that,  when  the  bonds  matured, 
detendant  bad  uotunds  at  the  place  named 
for  payment.  Defendant,  with  its  answer, 
tendered  tbe  prlncipalamnnnt,  with  Inter- 
est to  maturity,  «te.,  but  refused  to  |>ay 
the  10  percent,  rake  from  maturity.  Tbe 
legality  of  that  refusal  eonatitutes  tbe  only 
question  for  decision. 

1.  By  tbe  statute  under  which  these 
bonds  were  issued,  expreMS  antburity  was 
given  to  the  county  to  paytbemon  "inter- 
est at  not  more  than  ten  per  centum  per 
annum,  payable  seniiaDnnally,"  and  to 
attach  Interest  coupons  to  the  bonds.  It 
was  also  enacted  ttaat  tbe  bonds  should 
be  "  payable  not  more  than  20  years  from 
the  date  thereof. "  Excepting  the  limita- 
tions tbus  indicated,  as  to  the  time  and 
rate  of  intereat,  the  form  ol  these  bonds 
was  not  prescrit>ed.  The  ronnty  authori- 
ties might  have  fixed  (as  ibey  in  fact  did) 
a  shorter  term  than  20  yeai-s,  or  might 
have  expressed  In  them  a  promise  to  pay 
less  than  10  per  cent.  Interest.  They  had 
adlseretlon,  within  thelimltn  of  the  law,  to 
give  tbe  bondsBuchform,  in  those refipects, 
as  would  enable  tbe  county  to  make  the 
loan  tn  best  advantage.  They,  moreover, 
saw  fit  to  designate  as  tbe  place  for  pay- 
mentthe  Provident  Savings  Instltntlon  in 
St.  Louis,  Mo.  On  that  point  the  funding: 
act  was  silent;  but  as  it  plainly  author- 
tied  the  making  ol  the  loan,  and  placed) 
only  the  limitations  above  noted  upon  tbe- 
temis  thereof, the  intent  of  tt>e  lawmaker* 
to  invest  tba  connty  with  discretion,  in 
regard  totbeotl»erformnl  and  usual  parts 
of  such  commercial  Instrnments,  Is  very 
plain.  Maddqz  v.  Grabanj,  (1859.)  2  Mete. 
(Ky.)  80;  Evans vllle  L  &  G.  S.  L.  R.  Co. 
V.  City  of  Evansville,  (1S60,)  15  Ind.  413. 
The  designation  of  the  place  for  payment 
of  prln-lpal  and  interest  ts  a  part  of  th» 
ordinary  phraseology  of  such  bonds,  when 
put  upon  the  market,  and  constitutes  one- 
subject  of  consideration  by  persons  ad- 
vanclngfunds  upon  tbatkind  of  securities. 
In  tbe  absence  of  soch  a  designation,  the- 
office  of  the  ronnty  treasurer  baa  been  lield 
the  proper  place  for  payment,  as  respecta 
the  running  of  interest.  Friend  v.  City  of 
Pittsburgh,  (1890,)  181  Pa.  St.  305, 18  A tl. 
Rep.  1060.  But  that  mling.does  not  sup- 
port the  deduction  nought  to  be  grounded 
on  it  here,  that  the  county  may  not,  as 
part  of  such  instruments,  properly  nnrae 
a  place  of  payment  outside  Its  territorial 
borders.  Huch  appointment  of  a  place  has 
often  been  expressly  authorized  when  the 
law  prescribed  the  formH  of  bonds  with 
mlnutenesA,  (Sess.  Acts  1872,  pp.  278.473; 
SesB.  Acts  1873,  pp.  293,  361 ;)  and  we  think 
the  power  to  make  such  appointment  i» 
impliedly  committed,  by  thefundtng  act  of 
18K8,  to  the  aonnd  Judgment  of  the  county 
authorities,  along  with  the  discretionary 
powers  given  by  that  act  in  respect  to 
other  matters  of  larger  moment  In  tb» 
makeup  of  tbe  bonds,  already  noted.  We 
conclnde  that  the  provision  lu  tbe  latter 
for  payment  at  the  Provident  Savings  In- 
atltutlon  la  valid  and  obligatory  on  the 
defendant. 

2.  Detendant,  It  is  admitted,  bad  no 
funds  in  orat  thesavings  institution  when 
tbe  bonds  matured.  The  failure  of  the 
bolder,    therefore,    to   demand    payment 
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then  and  there,  did  not  stop  tbe  Interest 
at  that  date.  This  la  settled  commercial 
law  In  tbe  United  States  In  respect  to  tbe 
obllKatluns  of  indlrlduals.  Mahan  t. 
Waters,  (1875,)  60  Mo.  171;  Cox  v.  Bank. 
(1879.)  100  0.  S.  714:  Hills  r.  Place.  (1873.) 
48  N.  T.  620.  Nothing  has  been  suggested 
toward  establishing  any  distinction,  in 
this  regard.  In  favor  ot  m a nlcipal  corpo- 
rations, as  makers  ot  sncta  paper,  and  we 
think  SDCh  distinction  untenable,  unless 
founded  on  statutory  provisions  govern- 
ing the  bonds.  No  claim  of  that  sort  is 
advanced  on  tbis  appeal.  It  seems  unnec- 
essary to  comment  further  upon  the  case, 
as  it  follows,  from  the  application  of  the 
above-stated  principle  of  mercantile  law, 
that  plaintiff  was  entitled  to  Judgment  for 
Interest  as  claimed,  so  soon  as  tbe  propo- 
sition discussed  In  the  first  paragraph 
above  was  determined  in  his  favor.  The 
learned  circuit  judge  so  determined  It,  and 
we  think  correctly.  The  Judgment  Is  af- 
firmed. 

Shkrwood,  a  J.,  and  Black  and  Bbacb, 
J  J.,  concur. 


Evans  t.  Town  of  Tkenton. 
(Supreme  Court  of  Missouri,  IMvteion  No.  i. 

Sov.  29,  1892.) 
TaiAi/— Bnx  or  ESxcbptions— Attornst— Aboq- 

MEXT. 

1.  The  rnling  on  an  application  for  a  change 
of  Tenue  will  not  be  reviewed  where  the  appu- 
csUoQ  is  not  preserved  by  bill  of  exceptions. 

2.  Where  plaintiff  sued  a  town  for  injuries 
received  by  reason  of  a  bole  in  a  sidewalk,  and 
her  attorney,  in  areament,  overtthe  objections  of 
defendant,  referred  to  injuries  received  at  tiie 
same  time  by  another  than  plaintiff,  and  re- 
ferred to  plajntiff's  condition  in  life,  none  of 
which  was  in  evidence,  and  also  stated  how  tiie 
Jury  stood  on  the  former  trial  of  the  case,  a 
new  trial  should  be  granted. 

Appeal  from  circuit  court,  Grundy  coun- 
ty ;  U.  D.  BoROBSs,  Judge. 

Action  by  Addle  Evans  against  the  town 
of  Trenton  fur  personal  Injuries,  .fudg- 
ment  was  rendered  for  plaintiff,  from 
which  judgment  the  defendant  appeals. 
Reversed. 

The  other  (acts  appear  In  the  following 
statement  by  Tbumas,  J.: 

Action  for  personal  Injuries.  Judgment 
in  the  court  below  for  plaintiff  tor  f4,000, 
and  defendant  appeals. 

FlalntlR,  In  ber  petition, alleges  that  the 
sidewalk  unone  of  defendant's  streets  was 
by  Its  negligence  permitted  to  remain  In  a 
defective  and  dangerous  condition  (or 
travel,  nhd  by  reason  thereof  she  tell  and 
received  serious  and  permanent  injuries. 
The  defendnnt's  answer  was  a  general  de- 
nial, and  contained  a  plea  ot  contributory 
negligence  on  the  part  o(  the  plaintiff. 
Tbe  evidence  on  tbe  part  ot  the  plaintiff 
tended  to  show  that  the  sidewalk  In 
question  was  constructed  o(  boards  placed 
on  stringers,  tbe  latter,  at  the  point  where 
the  alleged  injury  occurred,  being  off  the 
ground,  so  that  the  walk  would  sway  up 
and  down  when  a  person  passed  over  It ; 
that  two  boards  were  )iff  at  the  place  and 
time  of  the  accident,  and  hnd  been  loose 
and  frequentljr  oB  tor  months  previous; 


that  plalntitr.  about  9  o'clock  in  the  even- 
ing ot  May  11, 1890,  while  returning  home 
from  cbnrcb  in  company  with  her  'laugh- 
ter and  two  other  ladles,  stepped  into  tbe 
hole  caused  by  the  absence  ot  these  two 
boards,  and  fell  into  a  ditch  ootside  ot 
the  sidewalk,  by  which  she  received  snch  a 
shock  as  to  permanently  impair  her  health 
and  mind.  No  external  Injuries  were 
proved  to  have  been  caused  by  tbe  fail. 
Plaintiff  also  knew  that  this  sidewalk  was 
out  of  repair.  On  the  part  ot  defendant, 
the  evidence  tended  to  prove  that  the  side- 
walk was  In  reasonably  safe  condition: 
that  Mrs.  Burdoin  und  plaintiff  walked 
from  church  together,  Mrs.  Burdoin  being 
on  the  outside,  and  having  plaintiff  by  tbe 
arm,  the  daughters  ot  these  two  women 
being  Immediately  In  front  ot  them:  that 
Mrs.  Burdoin  and  plaintiff  wereconvers- 
Injr,  when  the  former  stepped  off  the  side- 
walk, or  stumbled  and  tell  off,  and  tbas 
caosed  plaintiff  to  tall;  that  they  knew 
the  defective  condition  ot  the  sidewalk; 
and  that  the  difference  In  plaintiff's  condi- 
tion as  to  mental  and  bodily  strength  and 
health,  ability  to  work,  and  habits  of  life 
before  and  after  her  tall,  were  scarcely  per- 
ceptible, some  of  the  witnesses  testifying 
that  there  was  no  difference  whatever. 
The  other  tacts  necesaar.v  tu  an  under- 
standing of  the  points  decided  will  appear 
in  the  opinion. 

O.  U.  fihaakUn  and  Geo.  BhII,  for  appel- 
lant.   Harber  &  Kofeiht,  tor  respondent. 

Thomas,  J.  I.  An  application  torchange 
ot  venne  constitutes  no  part  of  the  record, 
nnless  made  so  by  bill  ot  exceptions. 
Steams  v.  Railway  Co..  94  Mo.  817,7  8.  W. 
Rep.  270;  State  v.  Ware,  69  Mu.  332.  TbIs 
being  the  law,  we  cannot  notice  tbe  error 
defendant  assigns  in  the  court's  action  In 
overruling  Its  application  tor  change  ot 
venue,  such  application  not  being  pre- 
served by  bill  ot  exceptions  In  this  case. 

2.  Defendant  complains  of  the  remarks 
ot  counsel.  The  record  recites  that  one  ot 
plaintiff's  attorneys,  in  his  closing  argu- 
ment to  the  jury,  "contrary  to  the  objec- 
tions of  defendant's  counsel  and  the  ad- 
monitions of  the  court,  stated  ot  and 
concerning  a  former  trial  of  this  case  at 
Chllllcothe,  Mo.,  that  one  ot  the  defend- 
ant's attorneys  swore  that  defendant 
could  not  proceed  to  trial  in  said  cause, 
because  plaintiff  had  amended  her  peti- 
tion, and  that  defendant  wanted  to  get 
physicians  to  examine  plaintiff  ns  to  the 
Injuries  alleged,  and  that  defendant  hnd 
tailed  to  do  so;  •  •  •  that  Mrs.  Bur- 
doin had  testified  that  she  had  stepped 
Into  tbe  alleged  hole  In  tbe  sidewalk,  and 
the  mark  of  her  wounds  and  Injuries  were 
plain  tu  be  seen;  that  the  jnry  saw  her 
limping  Into  court,  and  that  she  would  be 
a  cripple  lor  life, — when  tbe  statements  ot 
thewltness  Burdoin  as  to  herown  Injuries 
were  voluntary  on  her  part,  and  were  ob- 
jected to  at  the  time  by  defendant's  coun- 
sel, and  excluded  by  the  court;  •  •  • 
that  'There  Is  Dr.  Klmlln,  who  treated 
plaintiff  at  the  time  she  was  Injured ;  why 
do  you  not  putblm  on  the  wltnesx  stand f' 
He  said  at  the  time  plaintiff  was  Injured 
she  had  received  concussion  of  the  brain 
by  the  fall,  and  would  be  injnred  tar  Ul» 
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therebj:  •  •  *  that  on  a  former  trial 
of  this  case  ten  ot  tbe  jarors  were  in  favor 
of  ffivlng  tbe  plaintiff  a  Jadgment  of  fire 
thousand  dollars,  and  their  opinions 
oogbt  to  bare  some  weight  with  the  Jory 
in  making  np  thrir  verdict ;  that  ten  ot 
tbeir  fellowH  had  said  that  their  verdict 
sboold  have  been  Hve  thoDsund  dollars; 
*  *  *  that  tbe  defendant,  or  its  mayor, 
bad  made  an  affidavit  fur  a  change  of 
venue  in  this  case, and  had  sworn  that  de- 
fendant coald  not  have  a  fair  trial  on  ac- 
count of  the  prejudices  of  tbe  Inhabitants 
of  the  county  outside  ot  the  town,  and 
wanted  to  amend  the  affidavit  so  as  to  in- 
elude  tbe  inhabitants  of  the  town, and  tbe 
court  would  not  let  them  do  so;  •  •  • 
that  plaintiff  was  a  poor  widow,  and  bad 
no  husband :  that  be  bad  gone  before,  ana 
she  was  following  in  bis  footsteps,  to  an 
untimely  grave,  on  account  of  the  Injuries 
she  bad  received,— when  there  was  no  tes- 
timony to  warrant  said  statements  nor 
either  ot  them;  all  ot  which  said  state- 
ments were  made  in  violation  of  the  ad- 
niouitlona  ot  tbe  court,  and  contrary  to 
theubjectlonsof  defendant's  counsel,  made 
at  the  time  of  making  each  and  all  of 
them. " 

Defendant  printed  what  it  claimed  to  he 
tbe  whole  record,  but  plaintilT,in  her  coun- 
ter abstract.  Insists  that  defendant  omit- 
ted a  part  of  tbe  record,  which,  omitting 
names,  is  as  follows:  "The  billot  excep- 
tions this  day  signed  in  the  case  ot  Addie 
Evans  vs.  The  Town  ot  Trenton  falling  to 
show  tbe  remarks  ot  defendant's  connsei 
in  said  cause,  made  preceding  tbe  remarks 
ot ,  and  to  which  — — 's  was  In  re- 
ply, or  tbe  connection  iu  which  said  re- 
marks wore  made,  I  authorise  plaintIB, 
ber  counsel,  if  they  deem  advisable,  to  file 
affidavits  showing  such  reinarksof  oppos- 
ing connsei,  nnd  tbe  connection  in  which 
's  remarks  were  made.  And  I  certi- 
fy that  during  the  argument  of  the  caase 

— (one  iA  defendant's  counsel)  in  sub. 

stancesaid:  'The  defendant  has  been  har- 
assed by  this  proceeding.  We  were  com- 
pelled to  goto  CblUlcotlie,  where  the  cause 
was  continued  by  plaintiff.  Tbese  wo- 
men never  fell  in  any  hole.  Tbey  cannot 
tell  yon  how  deep  it  was,  or  anything 
abuntlt.  If  Mrs.  Burdoln  bad  struck  her 
leg  on  the  nail  In  the  stringer,  could  she 
not  tell  yon  how  deep  tbe  bole  was?  But 
she  can't.'  — and both  com- 
mented on  the  fact  that  plaintiff  had  not 
called  Drs.  Kimlin  and  Patton,  and  nald 
to  the  jury  In  substance:  '  We  (tbe  defend- 
ant) could  notcaJl  tbem.  That  they  could 
only  be  used  by  tbe  plaintiff.  Tbut,  not- 
withstanding that  Dr.  Klmlln  was  sent  to 
examine  plaintiff,  we  bad  no  right  to  call 
him.  That  plaintllf  was  afraid  to  put 
tbese  doctors  on  tbe  stand.  Sbe  knew 
they  woold  show  what  a  robbery  ber 
claim  was.  She  knew  tbey  would  say  she 
was  not  injured.'  ^— —  also  said  to  tbe 
Jury,  in  substance:  'We  did  not  want  to 
try  this  case  in  this  county,  ami  made  an 
application  for  a  change  of  venne  against 
tbe  inhabitants  ot  tbe  county  outside  ot 
the  town  ot  Trenton,  and  tbe  court  o  ver- 
rnled  the  application,  and  then  tbey,  (de- 
fendant's counsel,)  without  cnnaulting 
Mayor  8ykea,  asked  to  be  permitted  to 


amend  tbe  affidavit  for  change  of  venue  b; 
striking  out  "outside  the  town  ot  Trpn- 
ton,"  and  have  Mayor  Sykes  reswear  to 
the  same.  They  had  notconsnlted  Mayor 
Sykes  at  the  time  ot  asking  to  make  tbe 
amendment,  and  there  is  no  evidence  be- 
fore yon  that  he  would  have  sworn  to  it.' 
Both  ——  and  ,  In  the  course  ot 

their  argument,  denounced  plaintiff  iu  the 
most  vigorous  terms.  I  signed  the  orig- 
inal bill  of  execution  this  a.  m.,  witbont 

auy  misgivings  as  to  tbe  remarks  of , 

considering  them  wholly  Immaterial;  and, 
on  the  plaintiff's  counsel's  objection  there- 
to, and  before  tbe  bill  of  exceptions  was 
filed,  and  within  a  tew  minutes  after  deliv- 
ering it  to ,  I  went  to  him  to  get  the 

same,  that  I  might  make  such  corrections 

as  I  deemed  proper,  bnt  he  ( )  refused 

to  permit  me  to  bn  ve  It,  and  in  my  pres- 
ence picked  same  np,  and  took  it  to  clerk, 
and  had  It  tiled.  Hence,  in  Justice  to  my- 
self and  parties,  I  made  this  statement, 
and  ordered  It  filed  in  the  cause.  Feb.  2S, 
1891.  0.  L.  WiNTRKB,  special  Judge  tor  try- 
ing case  ot  Addie  £vans  vs.  The  Town  of 
Trenton,  Qrnndy  circuit  court,  December 
term.  A.  0.1890." 

Plaintiff  contends  that  defendant  saved 
no  exceptions  at  the  time  to  tiie  argument 
ot  ber  attorney.  We  think  otherwise. 
The  record  recites  that  the  remarks  wera 
made  in  viulatlou  ot  the  admonitions  of 
the  court,  and  contrary  to  tbe  objeetlona 
ot  defendant's  counsel,  made  at  tbe  time 
of  making  each  and  ail  of  them.  The 
words  "objection"  and  "exception"  have 
been  by  tbe  courts  uned  interchangeably. 
An  exception  Is  never  noted  to  what  an 
attorney  or  any  one  else  except  the  court 
does.  An  objetfllon  to  what  the  attorney 
does  may,  however,  be  made,  bnt  it  is 
made  to  the  court;  and  when  the  court 
rules  on  such  objection  the  party  must 
save  his  exception,  it  be  intends  to  insist 
on  it  In  tbe  future  progress  ot  the  case. 
There  is  no  set  form  by  which  he  shall  do 
this,  however.  Any  words  which  Indicate 
to  the  court  that  the  party  believes  the 
ruling  erroneous,  and  that  he  will  insist 
on  It  In  tbe  motion  for  new  trial, or  arreat 
of  Jndgment,  appeal,  or  writ  of  error.  Is 
sufficient.  But  here  the  defendant  object- 
ed to  the  remarks,  and  tbe  court  suHtalned 
the  olijuctlons  by  admonishing  tlie  attor- 
ney, and  hence  there  was  no  rnling  ad- 
verse to  the  party  making  the  objection, 
to  wbich  an  exception  could  have  been 
taken.  All  defendant  could  do,  or  was  re- 
quired to  do,  after'tbe  admonition  of  tbe 
court  to  the  attorney,  was  to  interpose 
further  objections  to  a  continuation  In  the 
line  of  illegitimate  argument,  and  this  It 
did  do,  and  in  its  motion  tor  new  trial 
it  again  set  out  the  matter  in  specific 
terms,  and  duly  excepted  to  tbe  action  of 
the  court  thereon.  This,  we  think,  suffi- 
ciently saved  tbe  point  for  review  in  this 
court. 

(Conceding,  without  deciding,  that  tbe 
Judge,  under  tbe  circumstances  detailed  by 
him,  was  authorised  to  sign  and  file  the 
supplemental  bill  as  an  addition  to  or 
amendment  of  the  bill  of  exceptions  al- 
ready filed,  we  will  proceed  to  an  exam- 
ination ot  the  remarks  complained  of,  and 
in  doing  so  we  will  aasume  that  the  sup- 
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plemental  bill  constltuteci  a  part  of  the 
record.  Thn  largest  and  moat  liberal  free- 
dom of  speech  is  allowed  an  attorney  in 
the  conduct  of  bU  client's  canse.  "The 
raoKB  of  discussion  Is  wide.  *  *  *  In 
bla  address  to  the  jory  it  is  bis  prlrlleKO 
tociescant  upon  tho  facta  proved  oradioit- 
ted  in  the  pteadlojis;  to  arraign  the  con- 
duct oIpartleH;  to  impuxn,  excnse,  Justi- 
fy, or  condemn  motives,  so  (ar  as  tbey  are 
developed  in  evidence ;  assail  the  credibil- 
ity of  witnesses,  when  It  is  Impeached  by 
direct  evitleace.  or  by  the  inconsistency  or 
tDcoherence  of  their  testimony,  their  man- 
ner of  testifying,  their  appearance  upon 
the  stand,  or  by  clrcomstanceB.  Uia  illus- 
trations may  be  as  various  as  the  re- 
sources of  bisK<^nlus;  his  argumentation 
as  fqll  and  profound  as  learuiuK  can  make 
It;  and  be  may,  if  he  will,  give  play  to  his 
wit,  or  wings  to  bis  imagination.  To 
this  freedom  of  speech,  however,  there  are 
some  limitations.  His  manner  must  be 
decorous.  AU  courts  have  power  to  pro- 
tect themselves  tnim  contempt,  and  inde- 
cency in  words  or  sentences  is  contempt. 
*  *  *  So,  too,  what  a  counsel  says  or 
does  in  tiie  argument  of  a  case  must  be 
pertinent  to  the  matter  on  trial  before  the 
Jury,  and  be  takes  the  hazard  of  its  not 
being  so.  Now,  statements  of  facts  not 
proved,  and  comments  thereon,  are  outside 
ot  the  case.  They  stand  legally  Irrelevant 
to  the  matter  in  question,  and  are  there- 
fore not  [lertlTient.  If  not  pertinent,  they 
are  not  within  the  privilege  of  counsel. " 
Tucknerv.  Hannlken,41N.H.817;Mitchum 
v.State,  11  Qa.  615.  "The profession  otlaw 
is  inatituted  for  the  administration  ot  jna- 
tlcA.  The  duties  ot  the  bench  and  bar  dif- 
fer in  kind,  not  in  purpose.  It  Is  essential 
to  a  proper  administration  ot  Justice, 
frail  and  uncertain  at  best,  that  all  that 
can  be  said  for  each  party  la  the  deter- 
mination of  fact  and  law  should  be  heard. 
Forensic  strife  is  but  the  method— and  a 
mighty  one — to  ascertain  the  truth,  and 
the  law  governing  tbe  trotb.  It  is  the  du- 
ty ut  counsel  to  make  tbe  most  of  the 
case  bis  client  is  able  to  give  bim;  bottbe 
counsel  is  out  of  his  duty  and  tbe  right, 
and  outside  of  the  principai  object  of  his 
profession,  when  he  travels  out  of  his 
client's  case,  and  asauines  to  supply  its 
deSciencies. "  Brown  v.  8vvlnefurd,44  Wis. 
282.  There  is  no  duty  tbe  ludge  has  to 
perform  more  delicate  and  embarrassing 
than  to  determine,  in  the  first  place,  on 
the  spur  of  tbe  moment,  what  exceeds  le- 
gitimate argument  in  a  canse.  and.  In  tlie 
second  place,  tbe  most  appropriate  meth- 
od of  rebuke  or  admonition,  without  at 
the  same  time,  by  his  manner,  or  by  some 
word  or  act  of  his,  impressing  Jurors  with 
the  idea  that  he  is  opposed  to  the  client 
and  cause  of  the  attorney  whom  be  re- 
bukes or  admonishes.  Yet  it  is  one  of  tbe 
duties  be  has  assumed,  and  be  must  per- 
form it  on  all  proper  occasions,  without 
regard  to  its  difflculty  or  delicacy.  "The 
presiding  Judge  is  not  a  mere  nose  of  wax. 
nor  is  be  a  mere  umpire  in  a  gladiatorial 
contest,  nor  is  it  merely  bis  ofUce  to  keep 
tlie  peace  In  the  cuort  room  while  the 
advocates  and  Jurors  try  the  case."  1 
Tbomp.  Trials,  §  955.  On  tbe  contrary,  it 
is  his  datjr  to  exercise  arsasoaablecontrol 


over  the  condunt  ot  eonnsel,  and  to  check 
an  abuse  ot  the  privilege  ot  argument. 
It  was  aptly  said  by  the  supreme  court 
of  North  Carolina  in  Davis  v.  Hill.  76  N.  C. 
224,  that  "BO  duty  incumbent  on  the  Jndge 
ot  a  trial  court  la  more  imperative,  nor 
more  Important  to  tbe  fair  and  orderiy 
adminibitration  of  Justice,  than  that  of 
interposing  to  restrain  everything  iu  the 
course  ot  the  trial  that  tends  to  mislead 
a  Jury,  and  to  divert  their  ninda  from  tbe 
strict  line  of  inquiry  with  which  they  are 
charged."  The  duty  ot  the  trial  Judge 
In  this  respect  is  universally  recognised. 
And  it  is  also  weU  settled  that  tbe  trial 
Judge,  being  familiar  with  all  tbefactsand 
circumstances,  as  well  as  the  shaden  ot  tbe 
evidence,  must  necessarily  have  a  broad 
discretion  in  the  control  of  argument,  and 
"it  la  only  in  ca^es  where  the  court  has  re- 
fused to  exercise  its  powers,  or  where  its 
discretion  has  been  manifestly  abused  in 
such  matters,  that  tlie  appellate  courts 
will  interfere."  The  questions  in  the  case 
at  bar  arise  whether  the  court  did  not 
fail  in  tbe  performance  ot  its  duty  during 
tbe  argument  iu  not  compelling  the  attor- 
ney to  yield  obedience  to  ita  orders  and 
rulings,  and  whether  its  discretion  was  not 
abused  In  refnstng  a  new  trial  on  tbe 
ground  that  tbe  attorney,  without  apol- 
ogy, continued  in  the  illegitlmnte  line  ot 
argumentation,  "contrary  to  tbe  objec- 
tions of  defendant's  counsel  and  tbe  ad- 
monitions of  tbe  court,"  to  tbe  manifest 
or  probable  prejudice  of  defendant's  rights. 
Attorneys  sometimes,  with  a  persistency 
worttiy  of  a  better  cause,  press,  during  the 
trial,  into  tbe  record,  much  that  is  objec- 
tionable; and,  as  soon  as  tbey  get  ver- 
dicts, they  seem  to  awake  to  a  realisation 
of  tbe  tact  that  they  have  performed 
works  ot  supererogation,  and  have  done 
more  to  win  their  causes  than  was  re- 
quired of  them,  or  more  than  was  neces- 
sary, and,  as  an  excuse  fur  this  excess  of 
energy,  Insist  that  It  bad  no  prejudicial 
effect,  and  no  harm  resulted  from  it.  This 
excuse  plHlntltt  now  otters  for  the  remarks 
of  her  attorney,  for  that  be  traveled  out 
of  tbe  record  to  supply  the  supposed  ded- 
clencies  of  his  client's  case  must  be  conced- 
ed ;  and  we  think  such  an  excuse  unavail- 
ing where  the  attorney's  disregard  ol  the 
admonitions  ot  tbe  courtamounts almost, 
if  not  quite,  to  a  contempt  ot  Judicial 
authority,  and  probably  prejudices  hia ad- 
versary. He  was  advised  distinctly  by 
the  court  in  its  admonitions,  and  by  op- 
posing counsel  In  their  objections,  that 
both  thought  be  was  abusing  his  privl- 
leee;  yet  he  persisted  in  his  illegal  course. 
If  hie  argument  probably  affected  tbe  re- 
sult to  the  prejudice  ot  defendant.  It  waa 
the  plain  duty  of  the  conrt  to  have  grant- 
ed a  new  trial,  under  such  conditions.  A 
prompt  and  ample  apology  from  the  at- 
torney, after  he  Is  admonished  or  rebuked 
by  tbe  court,  will  ordinarily  be  held  to 
core  any  prejudice  his  unwarranted  re- 
marks may  liave  created;  butherenogucb 
apology  WHS  made,  nor  did  thecoort  com- 
pel the  attorney  to  desist.  It  is  nut  only 
the  dutyot  the  court  to  admonisli  and 
rebuke,  hut  also  to  preserve  its  dignity  by 
compelling  obedience  to  ita  orders  and 
ruliaga. 
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riaintlB  Ivr'her  conrendB  tbat  ber  «t- 
toroey'a  cloKlog  arKuinent  vraa  a  legiti- 
mate reply  to  wbat  had  been  aaid  by  de- 
lendanc'rf  attorneya.  Tbe  remarlca  In  re- 
gard to  delendaot'a  application  lor  con- 
tinuance at  ObDilcotbe  are  claimed  to  be 
}u8tlfled  liy  the  atatement  of  defendant'a 
attorney  ttaat  "tbe  defendant  haa  been 
haraaaed  by  this  proceeding.  We  were 
compelled  to  go  toChilllcotlie,  wbere  tbe 
caa<9  was  continued  by  plaintlB."  Thia 
was  out  ol  tbe  record  entirely,  and  plain- 
tiO'a  attorney  would  bave  been  Jnatifled 
in  replying  that  defendant  had  alao  pro- 
cured contlnuancea,  or  tbat  plaintlfl  bad 
not.  obtained  a  continuance;  but  be  went 
beyond  hia  right  tu  reply  In  detailing 
wbat  defendant'a  attorney  awore  to.  In 
order  to  obtain  a  continuance,  and  that 
be  did  not  carry  out  tbe  purpoae  of  tbe 
eontlnnance.  Again,  It  la  inalated  that 
tbe  atatement  of  what  Dr.  KImlin  would 
have  teetided  to,  if  calhid,  was  aatborfsed 
as  a  reply  to  tlie  remark  of  defendant'a 
attorney  aa  to  the  effect  of  tbe  failure  of 
plaintiff  to  call  Dra.  Kimlin  and  Patton. 
A  pbysldan  id  Incompetent  to  testify 
"concerning  any  information  which  he 
may  have  acquired  from  hia  patient  while 
attending  him  In  a  profeaalonal  charac- 
ter, and  which  information  was  neceaaary 
to  enable  blin  to  preacrit>e  for  auch  pa- 
tient an  a  physician, "  (aectlon  S925,  Rev. 
St.  1S89:)  but  a  pbyaldan  may  testily  aa 
to  anch  information  at  tbe  inatanee  uf  bla 
patient,  (Mellor  v.  Railway  Co.,  106  Mo. 
455,  IS  S.  W.  Rep.  849.)  Plaintiff  testified 
tbat  Dr.  Klmlln  waa  called  to  see  her  tbe 
day  after  her  fall ;  tbat  be  attended  her 
two  or  three  times,  prescribing  lor  ber, 
and  then  Dr.  Patton  waa  called,  and  he 
waited  on  her  for  a  few  daya.  but  she 
called  neither  one  ol  theae  gentlemen  to 
prove  tbe  extent  ol  her  injuries,  but  waa 
contented  to  reat  her  case  on  the  testi- 
mony of  heraelt,  aome  nnprofe6Bional 
neighbors,  and  of  doctora  who  examined 
her  long  afterwards,  and  mucb  ol  thla 
testimony  waa  based  on  auawers  to  hy- 
pothetical questions.  Defendant  had  no 
right  to  call  Drs.  Klmlln  and  Patton,  and 
the  fact  that  plaintiff  did  not  call  them 
waa  a  atrong  circumatance  that  they 
would  not  corroborate  ber  testimony  In 
regard  to  the  extent  of  ber  Injuries,  and 
detendant  wus  juatified  In  urging  thla 
Dpon  the  attention  of  the  Jury.  Defend- 
ant's attorney  went  too  far,  probably, 
instating  to  the  Jury  tbat  plaintiff  knew 
these  doctors  "  would  show  what  a  rob- 
bery her  claim  wna.  Sheknewtbey  would 
say  abe  waa  not  injared."  Yet  tbia  did 
not  Justify  the  opposing  attorney  in  mak- 
ing a  wltneaa  of  himself,  and  telling  tbe 
Jury  wbat  Dr.  Kimlln  aaid  In  regard  to 
the  moat  vital  issue  In  tbe  case, — tbe  ex- 
tent of  plaintiff's  Injuries. 

Wbat  plain tifl'a  attorney  aaid'about  tbe 
effort  of  defendant  to  obtain  a  change  of 
venue  amonnted  to  nothing  more  than  a 
reply  to  what  defendant's  attorneya  bad 
stated.  If  tbe  latter  did  not  deeire  to 
baye  this  matter  brought  before  tbe  Jury, 
they  ought  to  bave  said  nothing  about  it. 

We  come  now  to  statements  ol  the  ar- 
gument which  were  not  in  reply  to  any- 
thing said  on  tbe  other  side.    One  of  tbeas 


was  In  regard  to  the  excluded  tettimonjr 
ol  Mrs.  Burduln  as  to  ber  own  injuries, 
and  another  was  in  regard  to  plaintiff's 
condition  In  life.  Both  of  these  state- 
ments were  clearly  outside  of  the  record, 
and  very  objectionable.  Bat  tbe  moat 
harmful  statement,  and  tbe  one  least  Jna- 
tlfled,  Is  that  In  regard  to  how  10  of  tli» 
Jorors  on  a  former  trial  stood  as  to  tbe 
amount  of  damages  plaintiff  ought  to  be 
awarded.  Aa  already  stated,  the  evi- 
dence was  very  conflicting  as  to  the  ex- 
tent ol  plalntltf'a  Injuries,  and  the  Jury 
might  very  well  have  found  tbat  she  re- 
ceived no  injury  from  tbe  fall,  to  hpr  per- 
aon  or  mind,  beyond  a  temporary  shock, 
and  in  tiiat  caae  f4,000  would  clearly  be 
exceaaive  damagea.  On  the  other  band. 
It  her  injuriea  were  permanent,  aa  ahe  tes- 
tified and  produced  evidence  to  prove^ 
then  we  cannot  say  that  the  amount 
given  ber  exceeded  Just  compensation. 
The  issue  as  to  the  extent  of  the  Injury 
"bung  trembling  In  tbe  balance, "  and 
plaintiff's  attorney  undertook  to  supply 
tlie  deficiency  in  tbe  evidence,  in  the  first 
place,  by  stating  to  tbe  Jury  what  Dr. 
Kimlln  said  about  it,  and,  in  the  second 
place,  liy  stating  what  10  Jurors  on  a  for- 
mer trial  thought  the  damages  ought  to 
be,  and  that  the  opinion  of  these  men 
ought  to  have  an  influence  over  the  Jury 
then  trying  the  case.  Considering  the 
state  of  tbe  evidence  in  this  cnbe,  we  think 
these  statements,  all  taken  together,  con- 
stituted a  gross  abuse  of  the  privilege  of 
argument,  and  that  it  is  probable  they 
had  tbe  effect  to  materially  Increase  the- 
amount  of  tbe  verdict,  and,  so  believing, 
we  feel  it  our  duty  to  award  a  new  trial. 
Brown  V.  Railway  Co.,  66  Mo.  688;  Side- 
kum  V.  Railway  Co.,  93  Mo.  400,  4  S.  W. 
Rep.  701 :  RItter  v.  Bank, 87 Mo.  574;  State 
V.  Barham,  82  Mo.  67;  Haynes  v.  Tren- 
ton, (Mo.  Sop.)  18  S.  W.  Rep.  1008.  The 
Judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.    All  concur. 


Lbwis  t.  Wbittbn  et  «/. 

{Supreme  Court  of  Missouri,  ZHvMon  Ifo.  i. 
Hot.  28,1892.) 

FbSSCMFTIOHS    on    APPBAL  —  EZBCDTIOR   BaLE  — 

Collatibai.   Attack — Action   to   Bet   Asidb 
CoNTSTASCB— Parties. 

1.  Where  proceediogs  in  a  former  caae, 
which  it  is  sought  to  avoid  on  the  ground  of  ir- 
regularity, are  not  inserted  in  the  record  on  ap- 
peal, it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  they  were  regu- 
lar. 

2.  Though  by  statute  the  sheriff  is  required 
to  divide  land  to  be  sold  under  execution,  when 
it  is  susceptible  of  division,  and  to  sell  only  sft- 
mucb  as  is  sufUcient  to  satisfy  the  execution, 
yet,  If  he  does  not  comply  with  the  statute,  the 
sale  is  not  void,  and  cannot  be  questioned  in  a 
collateral  proceeding. 

3.  Where  the  prosecuting  attorney  of  a 
county  purchases  land  in  his  own  name  at  a 
sherilTs  sale,  and,  after  being  reimbursed  for 
expenses  and  services  as  such  official,  holds  the 
title  in  trust  for  tbe  school  fund  of  the  county, 
he  is  the  proper  party  to  sue  in  an  action  to  set 
aside  an  alleged  fraudulent  deed  to  the  land 
given  by  the  owner  prior  to  the  sale  under  ex- 
•cation. 
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Error  to  elreait  court,  St.  Clair  coanty; 
D.  P.  Stratton,  Jadge. 

Action  by  Robert  E.  Lewie  against 
Whitten  and  Elliott  to  aet  aaide  a  deed 
alleged  to  have  been  executed  by  defend- 
ant  Wbitten  to  defraud  his  creditors. 
JudKment  was  rendered  for  plalntlfi,  and 
defendants  brln^  error.    Afflrmed. 

Neal  A  Duckworth  and  D.  B.  Mclotjrre, 
(or  plaintiffs  In  error.  John  H.  Lucam 
and  Ca7r/r(/<£I(ewys,  fur  defendant  In  error. 

Bracb,  J.  TbiH  is  an  action  brought  In 
the  circuit  court  of  St.  Clair  county  by 
Bobert  E.  Lewia,  plaintiff,  against  iStoliley 
D.  Whitten  and  James  Elliott,  defendants, 
to  set  aside  a  deed  executed  by  the  oaid 
Wbitten  and  wife  bearing;  date  the  I4th 
day  of  June,  1S><1,  conveying  a  tract  of 
land  in  said  county  to  the  said  Elliott  for 
the  expressed  consideration  of  f  3,600,  on 
tbe  ground  that  said  deed  was  uiade  with- 
out consideration,  and  with  the  intent 
upon  tbe  part  of  said  Whitten  to  hinder, 
delay,  and  defraud  bis  creditors,  in  which 
fraudulent  intent  tbe  said  Elliott  partici- 
pated. The  trial  court  so  found,  set  aside 
and  annulled  the  deed,  and  the  case  is 
brought  here  by  tbe  defendants  on  writ 
of  error.  It  appears  from  tbe  evidence 
that  prior  to  the  April  terra,  18X1,  ol  the 
circuit  court  of  Henry  county,  a  son  of 
the  said  Whitten  bad  been  arrested  (or 
grand  larceny  in  said  county,  which  ad- 
joins St.  Clair  on  the  north,  and  Whitten 
had  entered  into  a  recognizance  to  tbe 
state  of  Missouri  In  the  sum  of  f  1,000  (or 
tbe  appearance  of  his  son  at  the  April 
term  aforesaid  of  the  Henry  county  cir- 
cuit court  to  answer  such  charge;  that 
at  said  term  the  son  was  indicted  fur 
grand  larceny,  but,  (ailing  to  appear,  the 
recognixance  was  forfeited,  and  on  tlie 
14tb  day  of  June  following  tbe  deed  in 
question  was  executed.  Tbe  tract  con- 
veyed contains  about  815  acres  of  land, 
worth  at  that  time  between  four  and  five 
thousand  dc liars,  situate  In  the  northern 
part  of  St.  Clair  county,  near  tbe  Henry 
county  line.  It  was  (arming  land,  ex- 
cept 40  acres  In  timber.  It  bad  three 
bouses  on  It,— an  ordinary  (ramu  dwelling, 
one  and  a  half  stories,  a  cabin,  and  a 
small  box  house.  At  the  time  of  tbe  con- 
veynnce  Whitten  was  living  in  tbe  cabin, 
the  main  house  being  in  the  possession  o( 
a  tenant,  to  whom  he  had  rented  the  place 
(or  a  term  ending  March  1, 1883.  Whitten 
was  then  aged  about  60  yeavR,  eumewhut 
Infirm  In  health,  with  weaii  eyes,  and  not 
capable  of  doing  much  farm  work.  His 
family  consisted  of  his  wife,  two  boys,  who 
rendered  him  little  asalstance,  and  had 
become  notorious  as  thieves,  and  some 
younger  children.  Besides  his  farming 
implements  and  booses  furniture,  be  had 
a  wagon,  two  or  three  horses,  several 
cows  and  calves,  and  some  hogs.  It  also 
appears  that  be  was  an  applicant  for  a 
pension  from  tbe  government,  which  he 
afterwards  received,  but  when  or  bow 
much  does  not  appear.  That  there  was 
a  mortgage  on  the  place  amounting  to 
f400,  which  was  afterwards,  with  the  in- 
terest, paid  by  Elliott,  f  40  of  which  seems 
to  baTe  been  with  money  deposited  by 
Wbitten.      But,    besides   tbis    mortgage 


debt,  tbe  recognisance  obligation,  and  m. 
note  of  f  100  to  a  firm  of  lawyers  in  Henry 
county,  retained  for  tbe  defense  of  his  hud 
in  the  larceny  case,  it  doea  not  appear 
that  he  was  otherwise  indebted.  Tbe  de- 
(endant  at  that  time  was  a  (armer  and 
trader  in  easy  clrcnmstances,  living  a  few 
miles  from  Usceola,  the  coanty  seat  of  St. 
Clair,  and  about  22  or  28  miles  from  tbe 
borne  o(  Whitten.  He  had  (ormerly  lived 
near  Wbitten '8  (arm,  and  been  bis  neisrb- 
bor,  and  tbey  bad  been  Intimate  friends 
and  "chums"  for  many  years  when  tbia 
conveyance  was  made.  A  few  days  bef<jre 
it  was  executed  Wbitten  came  to  tbe 
office  of  O.  A.  Calvlrd,  In  Clinton,  In  Henry 
county,  a  member  of  tbe  arm  who  had 
been  retained  to  defend  bis  son  on  tbe 
criminal  charge,  had  a  talk  with  blm 
about  tbe  forfeited  recognisance,  and  pro- 
posed to  make  him  a  conveyance  of  tbe 
land.  This  proposition  Calvlrd  declined, 
but  told  bim  be  would  go  out  and  look 
at  the  land,  and  buy  it  from  him  if  tbey 
could  agree  on  terms.  He  accordingly 
went  out  to  see  It  on  the  13th  of  June, 
1881 :  offered  Whitten  $10  per  acre  for  tbe 
land ;  to  surrender  the  f  100  note  of  Wbit- 
ten, which  the  Arm  held;  fight  tbe  action 
on  the  recognisance  (ree  olcost;  and  give 
him  fSOU  more  K  they  succeeded  In  defeat- 
ing it.  Wbitten  agreed  to  come  up  tbe 
next  day  with  bis  wife,  and  talk  it  over. 
He  did  not  come,  and  on  the  15th  of  June 
Calvlrd  went  to  see  blm,  when  he  said  to 
Calvlrd:  "I  went  to  Osceola  .yesterday, 
and  sold  the  place  to  Jimmy  Elliott  for 
the  cash. "  On  the  20th  of  December,  1881, 
Judgment  was  rendered  In  the  circuit  court 
of  Henry  county  in  favor  of  the  state  of 
Missouri  against  Wbitten  on  the  forfeited 
recognizance  for  the  sum  of  f  1,000  debt 
and  f3.50  costs.  On  the  let  of  March, 
1882,  Whitten's  tenant  moved  oat  o(  the 
(rame  house,  and  Whitten  moved  Into 
that  house  (rom  the  cabin,  and  continued 
to  reside  there  until  April,  1885,  when  be 
moved  to  Kansas.  During  this  three 
years  a  part  o(  tbe  farm  was  culti- 
vated by  Wbitten,  but  principally  by 
tenants,  one  of  whom  moved  Into  the 
small  house  when  Whitten  left  it,  and 
continued  there  daring  the  whole  time 
that  Wbitten  remained.  The  little  bos 
bouse  was  also  at  times  occupied  by  a 
tenant.  The  rent  was  paid  principally  In 
a  share  of  the  crop  raised,  which  was  de- 
livered to  Whitten,  and  by  him  disposed 
of;  but,  however  paid,  Whitten  got  It, 
and  during  tbis  whole  period  he  seems  to 
have  managed  and  controlled  the  farm, 
collecting  the  rents,  selling  and  using  Its 
products,  making  improvements  and  re- 
pairs, contending  (or  bonndariea,  and 
offering  it  for  sale,  as  If  It  were  bla  own. 
The  sale  to  Elliott  seems  to  have'  t>een 
made  upon  the  spur  of  tbe  moment,  with- 
out previous  consideration,  and  withoot 
any  reasonably  fair  pretext  for  such  a 
deal  between  the  parties.  Elliott  was  liv 
Ing  at  a  distance  from  the  premisea,  en- 
gaged in  a  business  for  the  pnrpoaes  at 
wliich  he  needed  all  tbe  money  he  bad  or 
could  n>asonably  raise.  He  had  no  ap- 
parent use  for  this  land  (or  bis  own  busi- 
ness or  as  an  Investment.  He  must  have 
known   of  Whitten's   obligation    to   tbt 


Digitized  by 


Google 


Ho.) 


LEWIS  V.  WHITTBN. 


619 


«tate,  and  bis  desire  to  defeat  It.  Tbe 
deed  wae  dranrn  hy  Elliott's  attorney, 
and  f700  of  the  recited  consideration 
paeaed  to  the  attorney  by  Elliott,  by  bim 
eonnted,  and  passed  to  Wbitten,  a  note 
for  f  2.500  execD  ted  by  Elliott  to  Wbitten, 
and  tbe  deed  delivered.  The  dvfendants 
testify  that  between  that  date  and  Whit' 
ten's  departure  to  Kansas,  in  the  spring 
of  1N86,  all  the  note  except  fjiOO  was  paid. 
Keither  of  them  give  a  satlRfactnry  ex- 
planation of  how  or  when  these  pay- 
ments were  made,  and  1(  Wbitten  retained 
this  f 700, and  during  the  time  he  remained 
on  the  fiirm  received  the  cash  payments 
iDdicated.  No  appearance  of  the  money 
is  to  he  discovered  in  tbe  payment  of  his 
debts,  in  bis  expenditures,  or  in  his  man- 
ner of  living;  and  when  he  left  for  Kansas 
be  took  with  him  personal  property  of 
about  the  same  value  as  he  had  when  the 
deed  was  made.  And  two  years  later, 
when  his  deposition  was  talten  in  tbis 
case  in  Kansas,  Jost  before  the  trial,  be 
had  at)nut  tbe  same  amount  of  personal 
property,  flOO  in  money,  and  was  living 
on  an  unproved governmeutrlaim.  Whit- 
ten,  in  bis  deposition,  does  not  undertaite 
to  show  how  or  when  the  payments  on 
the  f  2.500  note  were  made,  but  says  he 
lost  the  note  while  in  Missouri  at  a  cir- 
cus; and,  before  he  left  Kansas,  be  and 
Elliott  bad  a  settlement,  and  he  gave  him 
a  note  for  a  balance  of  fSl'O,  on  which  a 
hundred  dollars  had  since  been  paid. 
When  requested  to  produce  this  note,  he 
refused  to  do  so.  Elliott,  in  an  applica- 
tion for  a  continuance  at  the  term  preced- 
ing the  trial,  on  account  of  Whitten's  ab- 
sence, made  atlidavlt  that  besides  tbe 
morti;u);e  bo  paid  $3,300  for  thefarm  ;  that 
tbe  same  was  paid  In  CR<<h  at  the  time, 
and  In  a  promissory  note  for  the  residue; 
that  Wbitten  had  the  note  in  his  posses- 
sion, with  the  payments  and  tbe  dates 
thereof  indorsed  thereon,  and  that  all  of 
it  was  paid  except  four  or  five  hundred 
dollars:  that  tbe  aflSant  never  kept  ac- 
counts, but  always  saw  to  tbe  fact  of  In- 
dorsements of  payments  on  the  note;  and 
that  from  said  indorsemunts  he  would  be 
better  abletosbowtheamounts  and  dates 
of  the  payments.  At  the  trial  this  affida- 
vit was  missing,  and  Elliott  took  the 
stand,  and  after  a  vain  attempt  to  show 
bpeclfle  payments  on  tbe  note,  and  where 
the  money  came  from,  an  account  of  which 
be  claimed  to  have  kept  In  a  little  book 
which  he  lost  at  some  time  while  crossing 
tbe  Osage  river,  fell  into  line  with  Whit- 
ten's deposition  in  regard  to  the  consider- 
ation and  the  note,  and  testified  that  he 
had  always  trusted  to  Wbitten  to  indorse 
the  payments;  that  the  note  was  lost; 
and  tbat  he  had  hud  a  settlement  with 
Wbitten  before  be  left  Missouri,  and  bad 
executed  a  new  note  for  the  balance  of 
$300,  of  wbicb  all  bad  been  paid  except 
about  f  140.  A  copy  ol  the  affidavit  bad 
prodently  been  preserved  by  the  counsel 
on  the  other  side,  and  its  contents  shown 
In  rebuttal.  The  declarations  of  Elliott 
in  regard  to  tbis  transaction,  testitied  to 
by  others,  and  the  vague,  uDsatisfactory, 
contradictory,  and  disingenuous  manner 
In  which  be  testified  himself,  shows  that 
the  details  of  tbia  transaction  never  dwelt 


in  bia  mind  with  tbat  certainty  and  dis- 
tinctness that  would  characterize  the  re- 
membrance of  a  bona  Me  transaction  of 
this  kind ;  while  tbe  many  admissions  and 
statements  of  Wbitten  made  while  in  a 
contldenttal  mood,  daring  his  possession 
of  tbe  farm,  after  the  transaction,  show 
directly,  so  far  as  he  is  concerned,  that 
he  was  the  real  owner,  and  that  the  sale 
and  deed  to  Elliott  was  a  mere  form,  for 
his  protection,  and  that,  should  anything 
happen  to  biro,  his  wife  had  something  to 
show  its  true  character. 

Un  the  28th  day  of  January,  1885,  an 
a/fas  execution  on  the  Judgment  in  favor 
of  the  state  against  Wbitten  on  the  for- 
feited recognizance  was  issued  to  tbe  sher- 
iff of  Ht.  Clair  conn  ty,  from  the  office  of 
tbe  clerk  of  tbe  circuit  court  of  Henry 
county,  and  on  the  8d  of  March,  18S5,  the 
land  was  sold  by  virtue  of  such  execution 
by  said  sheriff.  At  that  time  tbe  plaintiff, 
Robert  E.  Lewis,  was  the  prosecuting  at- 
torney of  Henry  county.  At  the  sheritf'a 
sale  he  became  tbe  purchaser  thereof,  being 
the  highest  bidder  at  the  price  and  sum  of 
$434;  and  on  tbe  same  day  the  said  sheriff 
duly  executed  and  acknowledged  his  deed 
conveying  said  land  to  tbe  plaintiff,  in 
consideration  of  said  purchase  price,  the 
receipt  of  which  be  therein  acknowledged, 
and  on  the  14th  day  of  Marub,  18H5,  tbis 
suit  was  commenced. 

1.  On  the  trial  objection  was  made  to 
the  admission  of  the  sheriff's  deed  in  evi- 
dence, on  the  ground  that  Its  recitals  did 
not  show  tbat  the  original  execution  had 
been  returned  not  satisfied,' and  because 
they  showed  tbat  the  land  had  been  sold 
"as  a  whole."  The  sheriff's  deed  con- 
tained tbe  recitals  required  by  tbe  statute, 
and  was  admissible  in  evidence.  If  tbe 
original  execution  had  not  been  returned 
unsatisfied,  the  record  of  the  proceedlng:s 
in  tbe  case  which  was  at  the  time  intro- 
duced in  evidence  by  the  plaintiff  would 
have  so  shown.  These  proceedings  have 
not  been  Inserted  in  the  record  which  the 
plaintiffs  In  error  bring  here.  The  defend- 
ant in  error  Insists  that  the  record  did 
show  that  tbe  original  execution  was  re- 
turned not  satisfied.  It  is  to  be  presumed 
that  tbe  re<^ord  did  so  show,  and  that  the 
proceedings  were  regular,  in  tbe  absence 
of  any  showing  to  tlie  contrary. 

As  to  tbe  second  ground  of  objection, 
which  goes  to  the  validity  of  the  sale,  it 
Is  only  necessary  to  say  that  while  the 
sheriff  is  required  to  divide  real  estate  to 
be  sold  under  execution  when  it  is  suscep- 
tible of  division,  and  to  sell  onl.v  so  much 
thereof  as  is  sufficient  to  sa  tisfy  the  exe- 
cution, and  If  he  fails  to  do  so  tlie  sale  Is 
irregular,  and  may  beset  aside  in  a  direct 
proceeding  for  that  purpose,  yet  tbe  sale 
is  not  void,  and  cannot  be  questioned  In  a 
collateral  proceeding  for  such  Irregularity. 
Bouldin  V.  Ewart,  63  Mo.  830,  and  cases 
cited.  It  may  be  added,  i^  this  connec- 
tion, that  the  validity  of  tbe  execution 
and  the  sale  in  tbis  case  was  directly  at- 
tacked by  one  of  tbe  defendants  on  tbe  re- 
turn of  tbe  execution  by  a  motion  to  set 
tbe  sale  aside,  which  motlou  was  over- 
roled  by  tbe  circuit  court;  and  on  appeal 
to  the  Kansas  City  court  of  appeals  the 
action  of  the  clreoit  court  was  affirmed. 
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State  T.  Wbitten,  28  Mo.  App.45».  An  this 
afflrmauce  wan  had  before  the  trial  of  thin 
case,  and  the  record  of  tbe  proceedlDK*  in 
the  circuit  ctiurt  had  been  IntroJaced  In 
•vldence  by  the  plaintiff,  it  la  nntseeo  how 
the  bill  of  exceptlooe  offered  in  evidence 
by  the  defendants,  and  rejected  by  the 
court,  could  have  had  any  bearlnK  upon 
the  Issues  to  be  tried. 

2.  It  Is  orged  for  reversal  here  that  the 
court  erred  In  adniittlng  in  evidence  decla- 
rations and  adtnlssioiiB  of  tbe  defendant 
Whitten.  The  examination  tooli  a  wide 
range,  and  seems  to  have  t>een  conducted 
with  infinite  patience,  in  the  course  ol 
which  occasionally  Keneral  objectlonH  were 
made  to  evidence  offered  by  tbe  plaintiff, 
and  the  objections  overruled,  but  no  ex- 
ceptions saved,  and  the  evidence  taken, 
■object  to  objectino,  and  no  subsequent 
ruling  asked  for  or  made.  Tbe  whole  ex- 
amination was  evidently  conducted  on 
both  sides  upon  tbe  theory  and  under- 
standin>;  that  the  court  would  hear  the 
evidence,  properly  discriminate  between 
that  which  was  legal  and  pertinent  and 
that  which  was  not,  and  give  the  whole 
evidence  Its  proper  weight  In  his  own 
mind  In  making  up  his  Judgment;  and  this 
Is  the  course  we  have  to  pursue  in  deter> 
mining  tbe  main  point  In  the  case. 

3.  The  defendant  Whitten,  in  his  answert 
alleged  that  the  plaintiff  was  the  attorney 
(or  the  state  of  Missouri,  paid  nothing  for 
hia  purchase,  and  is  holding  the  same  aa 
trustee  for  tbe  state;  and  on  tbe  trial 
offered  to  provetbat  tbe  "  plaintiff  was  the 
prosecuting  attorney  of  Uenry  county. 
Mo.,  from  tbe  let  of  January,  1888,  to  lat 
of  January,  18H7.  While  acting  as  such 
prosecuting  attorney,  he  came  to  the  city 
of  Osceulfl,  attended  tbe  sale  of  the  land 
in  controversy  under  the  forfeiture  of  the 
bond,  and  bid  in  tbe  land.  That  the  plain- 
tiff did  not  and  never  has  paid  tbe  amount 
of  his  bid  into  the  scliool  fund  of  Henry 
countr.  That  plaintiff  did  not  and  never 
has  executed  to  Uenry  county  any  bond 
or  agreement  to  tbe  school  fund  of  said 
county,  making  good  his  bid.  That  the 
plaintiff  was  not  a  purchaser  of  the  land 
In  controversy  for  a  good  and  valuable 
consideration.  Tbat  be  never  paid  any- 
thing on  his  said  bid,  nor  secured  tbe  same 
by  bond  or  otherwise.  That  be  was  not 
tbe  authorised  agent  of  Henry  county  for 
the  purpose  of  bidding  said  laud  in.  That 
lie  had  no  appointment  or  authority  In 
writing.  That  tbe  plaintiff  bid  said  land 
off,  and  took  the  deed  In  his  own  name." 
So  far  as  this  evidence  tended  to  contra- 
dict the  sheriff's  return  It  wnsluadmissible. 
The  object  of  the  offer,  however,  seems  to 
have  been  to  show  (and  It  is  so  argued 
bere)  that  the  plaintiff  is  not  the  real  party 
in  interest,  and  therefore  cannot  maintain 
this  action.  This  point  is  not  well  taken. 
The  whole  object  of  this  suit  is  to  set  aside 
an  alleged  fraudulent  deed  to  land,  the 
legal  title  of  which  Ih  vested  in  tbe  plain- 
tiff, if  tbe  allegation  of  fraud  is  shown  to 
be  true.  It  does  not  follow  because  the 
plaintiff,  owing  to  the  official  relation  he 
anstained  to  the  state,  to  the  county  of 
Henry,  and  its  school  fond,  at  the  time  of 
tbe  purchase,  after  being  reimbursed  for 
tbtt  amount  be  expended  In  aeeuing  the 


title  and  compenaatinn  for  Ills  aeiTlcea  as 
such  official,  will  bold  tbe  title  to  tbe  land 
in  trust  fur  tbe  benefit  of  tbe  school  fond 
of  Henry  connty,  that  he  Is  not  tbe  proper 
party  to  sue.  The  purchase  was  made  for 
bis  own  beneflt,  to  the  extent  of  aueh  re- 
imbursement and  compensation,  and  for 
the  beneflt  of  tbe  school  fund,  to  tbe  ex- 
tent of  tne  remainder.  This  purchase  was 
acontract  made  by  the  plaintiff  in  bisown 
name  for  the  beneflt  of  himself  and  the 
schoul  fund,  and  be  la  the  proper  party  to 
sue  in  this  action,  not  only  for  the  protec- 
tion of  his  own  individual  interest,  but 
also  that,  as  trustee  of  an  express  trust, 
within  the  definition  of  the  statute.  In  a 
contract  made  in  his  own  name  for  tbe 
beneflt  ol  another,  he  may  be  enabled  to 
discharge  his  obligation  to  the  cestui  qna 
truBt  for  whose  beneflt  tbe  purchase  was 
also  made. 

4.  We  come  now  to  tbe  consideration  of 
the  main  quewtion,  and  that  is  whether 
the  finding  of  tbe  circuit  court  is  support- 
ed by  the  legal  evidence  In  tbe  case.  After 
going  patiently  through  this  voluminons, 
unlndexed,  IndlHtlnet,  disjointed,  and,  in 
places,  almost  illegible,  record,  and  care- 
fully considering  only  tbe  legal  and  per- 
tinent evidence  therein  contained,  we  can- 
not say  that  the  conclusion  reached  by  the 
trial  Judge  was  Incorrect.  It  would  not 
be  profitable  to  Incumber  this  opinion  by 
an  attempted  synopsis  of  the  mass  of  evi- 
dence which  we  have  found  it  necessary  to 
sift  In  order  to  get  a  proper  appreciation 
of  Its  force  as  a  whole,  but  content  <iar- 
selves  with  saying  that  the  consideration 
of  that  evidence  in  all  Its  bearings,  after 
making  all  reasonable  presumptloDS  In 
favor  of  honesty  and  fair  dealing,  leaves 
the  mind  ineradlcally  Impressed  with  tbe 
conviction  that  this  sale  was  a  sham  con- 
cocted between  these  two  defendants,  for 
the  purpose  of  defeating  tbe  collection  of 
the  forfeited  recognisance,  and  that  the 
learned  and  practical  Judge  who  tried  this 
case  with  so  much  patience,  and  evidently 
with  the  earnest  desire  to  get  at  the  very 
trntb  of  the  matter,  truly  discerned  the 
character  of  tbe  transaction,  from  tbe 
more  advantageous  position  afforded  him 
by  a  knowledge  of  the  parties,  and  of  the 
witnesses,  and  their  manner  and  conduct 
dnringtfae  trial. 

Tbejudgmentlsafflrmed.    All  concur. 


State  Bank  of  St.  Loms  v.  Fbamb  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  i. 
Nov.  29,  1898.) 

SiLLB  or  Lakd  —  Fduchasib  fob  Valub  —  Dis- 

CHAKOB  OF  PbRVIOUS  DSBT — THANBrSK  OF  UOBT- 

QAOB  Note— Waivsu  or  Lieu— Tbaxspbbbeb  a* 

AOEST  OF  TBAXSFEKEB. 

1.  Where  a  deed  Is  made  In  oonsideratioo 
of  the  absolute  discharge  of  a  pre-existing  debt 
of  tbe  grantor  to  the  grantee,  or  of  an  adequate 
imrtlon  of  It,  the  erantpe  is  a  purchaser  foT 
▼aloe,  and  he  will  oe  protected  against  a  pre- 
vious nnrecorded  deed  of  the  same  grantor,  of 
which  be  bad  no  notice. 

2.  D.  made  a  note  to  B.,  secured  by  dced» 
of  trust  on  two  farms,  vrhich  note  was  assigned 
to  plaintiff  before  maturity.  The  deeds  were 
not  recorded,  and  defendant,  a  subsequent  pui^ 
chaaer  of  one  of  the  farms,  aliegea  that  B. 
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?n>iniBMl  kw  that  the  deed  of  trust  on  that 
arm  wonld  be  canceled,  and  not  enforced,  thus 
inducing  her  to  purchase.  The  evidence  showed 
that  B.  retained  the  deeds  after  assigning  the 
note,  that  the  deed  to  B.  of  the  other  farm  waa 
rei'orded  under  directions  from  B.,  and  after  he 
had  consulted  plaintiff  as  to  the  adTisabiiity 
«f  recording  the  deeds,  and  that  the  deed  to  the 
farm  claimed  by  plaintiff  was  carried  by  D.  to 
B.'8  residence,  though  plaintift  at  the  time  Icnew 
it  had  not  been  recorded.  Beld,  that  it  was  a 
qnestion  for  the  jury  whether  B.  had  authority 
to  control  the  deeds  of  trust  and  bind  plaintiff 
by  his  statement  that  the  one  on  the  farm  pur- 
chased by  plaintiff  would  not  be  enforced. 

Appeal  Irom  circuit  court,  Saline  cono- 
ty ;  Richard  Fielu,  J  adge. 

Ejectment  by  the  State  Bank  of  St. 
Loula  againat  Leonard  Frame  and  others. 
Juilgnient  for  plaintiff.  Defendaota  ap- 
peal.   Reversed. 

John  A.  Walker  and  Draffen  A  WilU&mti, 
tor  appellants.  John  O.  ChamJhr  and 
Jobu  Cosgrove,  tor  respondent. 

Macfarlanb,  J.  Tbe  suit  Is  ejectment, 
commenced  in  Morgan  county,  to  recover 
242J^  acres  of  laud  situate  in  said  county. 
The  answer  of  defendant  Frame  was  a 
tceneral  denial.  Samuel  C.  James,  trustee 
for  Lucy  Doran,  Lucy  Doran  herself,  and 
her  husband,  Benjamin  F.  Doran,  were 
made  defendants  on  their  own  motion, 
and  died  an  answer  setting  ap  a  neneral 
denial  and  an  equitable  defense.  Defend- 
ant Frame  was  the  tenant  of  defendant 
James,  who  claiilied  the  land  as  trustee 
lor  Mrs.  Doran.  By  their  equitable  de- 
fense they  charged  that  plaiatiU's  only 
«]alm  of  title  was  under  a  deed  of  trust 
made  by  defendant  Benjamin  F.  Doran 
ou  Decern  l>er  22, 1885,  and  filed  for  record 
July  12, 1887,  to  secure  the  payment  of  a 
note  of  f  2(1.000,  payable  to  the  order  of 
W.  G.  Bartle  90  days  after  date,  and  a 
«ale  thereunder,  and  deed  by  tbe  trustee 
to  plaintiff,  dated  June  14, 1888.  The  an- 
«wer  then  sets  up  in  detail  a  state  of  facts 
under  which  It  Is  claimed  that  the  trus- 
tee's sale  and  deed  should  be  set  aside  and 
canceled,  which  defendants  aslced  should 
be  done.  The  case  was  taken  by  change 
of  venue  to  Saline  county,  where  it  was 
tried,  a  judgment  rendered  for  plaintiff, 
and  defendants  appealed.  On  tbe  trial 
both  parties  claimed  title  under  defendant 
B.  F.  Doran,— plaintiff  under  tbe  sale  by 
the  trustee  under  deed  of  trust  before  men- 
tioned, and  defendant  under  a  deed  direct- 
ly from  Doran  to  James,  as  trustee  for 
Mrs.  Doran,  dated  January  6,  1887,  and 
recorded  January  h,  1887,  for  un  expressed 
consideratlou  of  $3,500.  After  the  intro- 
duction of  these  deeds  defendant  offered 
evidence  showing  that  on  tbe  22d  day  of 
Dscember,  1886,  B.  F.  Doran  made  two 
deeds  of  trust  to  secure  the  note  of  f  20,- 
000,  payable  to  Bartle, — one  on  the  land 
in  dispute,  situate  in  Morgan  county,- and 
under  wblcb  plaintiff  claims,  and  the  oth- 
er ou  about  600  acres  of  land  in  Cooper 
ronnty.  The  evidence  tended  to  prove 
that  these  deeds  were  both  withheld  from 
record  at  the  request  of  Doran,  who  was 
an  extensive  dealer  to  live  stock,  to  avoid 
iDjurlDg  his  credit.  Bartle  was  a  brother 
of  Mrs.  Doran,  and  James  was  a  son-in- 
law.    About  tb»lBt  of  January,  18B7,  Du- 


ran  recognised  his  owa  inanlrency  and 
Inability  to  contlnne  his  busiMess.  He 
owned  the  two  farms  beld  under  the  two 
deeds  of  trust,  and  personal  property 
valued  at  about  98,000.  His  debts  largely 
exceeded  tbe  value  of  his  property. 
Among  bis  debts,  as  claimed,  was  a  note 
to  his  wife  for  f 6,000,  dated  March  3, 1884. 
At  the  request  of  Mrs.  Doran,  her  son-tn- 
iaw,  JamsH,  went  to  St.  Louis  on  the  6tb 
of  January,  1887,  to  see  Bartle,  who  lived 
there,  and  to  try  to  make  some  arrangM- 
meu  t  about  securing  her  debt.  Mr.  Doran 
went  to  St.  Lonls  at  the  same  time.  The 
S20,000  note  made  by  Doran  to  Bartle 
had  been  assigned  to  tbe  plaintiff  bank 
before  its  maturity.  On  January6th  Bar- 
tle, Doran,  and  James  met  in  St.  Louis, 
and  talked  over  the  matter,  and  the  evi- 
dence of  defendants  tends  to  prove  that 
they  came  to  an  agreement  and  under- 
standing that  tbe  deed  of  trust  on  tbe 
Morgan  county  land  should  not  be  record- 
ed or  entoi-ced,  and  that  Dorau  should 
convey  to  James,  as  trustee  for  Mrs.  Do- 
ran, the  land  in  dispute,  and  In  considera- 
tion therefor  she  would  satisfy  Doran's 
note  to  her  to  the  extent  of  $3,500.  Bartle 
at  the  time  had  in  his  possession  tbe  deed 
of  trust,  which  all  the  parties  saw.  Tbe 
next  day  the  parties  all  went  to  the  resi- 
dence of  Doran,  in  Cooper  conuty,  and 
tbe  deed  was  executed  and  acknowledged, 
conveying  tbe  land  to  James  as  trustee.  In 
pursuance  of  tbe  previous  agreement,  and 
Mrs.  Doran  entered  a  credit  for  f 8,500  on 
tbe  note.  After  that  James  took  posses- 
sion of  tbe  land,  paid  delinquent  taxes, 
amonntlng  to  $100,  and  made  some  Im- 
provements. Ndtber  James  nor  Mrs.  Do- 
ran knew  the  note  bad  been  transferred  to 
the  bank,  nor  did  they  make  inquiries 
about  it.  Tbe  evidence  of  plaintiff  tended 
to  prove  that  there  was  no  agreement  to 
withhold  the  deed  of  trust  from  record, 
that  it  never  agreed  not  to  set  up  any 
claim  on  tbe  Morgan  county  land,  and 
never  authorised  Bartle  to  make  such  an 
arrangement.  It  nlso  tended  to  prove 
that  the  only  talk  about releasingthedeed 
of  trust  was  on  condition  that  Mrs.  Doran 
would  release  her  dower  in  the  Cooper 
county  land,  which  she  bad  afterwards 
refused  to  do.  The  court,  at  the  request 
of  plaintiff,  declared,  as  a  matter  of  law, 
that,  upon  the  pleadings  and  undisputed 
evidence,  plaintiff  should  recover.  The 
court  refused  to  declare  the  law  to  be,  aa 
asked  by  defendants,  that  if  Doran  was  in- 
debted to  Mrs.  Doran,  and  tbe  deed  to 
James,  trustee,  was  accepted  by  her  in 
part  payment  and  satisfaction  of  her 
debt,  then  she  was  a  purchaser  for  value 
of  tbe  lands  in  controversy;  that  If,  when 
they  bought  the  land,  tbe  only  notice  they 
had  of  tbe  existence  of  the  deed  of  trust 
was  from  the  statements  of  Bartle,  and 
seeing  biui  have  the  deed  of  trust,  and  that 
Bartle  stated  thatsaid  deed  of  trust  would 
never  be  filed  for  record,  but  would  be  sur- 
rendered, aud  that  no  lien  was  claimed  on 
said  land  by  virtue  of  said  unrecorded  deed 
of  trust,  then  there  was  no  such  notice 
that  said  deed  of  trust  was  an  existinic 
and  valid  lien  upon  said  land  as  to  make 
defendants  James  and  Mrs.  Doran  pur> 
etaaaen  with  notice  of,  and  anbject  to» 
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aaid  deed  of  trnat.  The  court  entered 
lodgment  for  the  plaintiff  for  the  poBsee- 
Bion  o(  the  land,  and  lor  reuta  and  proflta. 
DefendantH  appealed. 

1.  Whetber  the  aatlsfaction  of  a  pre-ex- 
isting debt  la  a  conaideratlon  sutSclent  to 
protect  a  parchaaer  of  real  eatate  againat 
a  prior  unrecorded  deed,  of  which  be  haa 
no  notice,  haa  never  been  definitely  and 
directly  passed  upon  by  thia  court,  ao  far 
as  ve  are  advised.  A  strict  and  liberal 
Interpretation  of  the  statute  would  make 
any  consideration  which  might  be  suffi- 
cient between  the  partiea  to  uphold  the 
deed  sufficient  also  to  protect  the  pur- 
chaser. The  statute  provides  that  every 
Instrument  In  writing  that  conveys  any 
real  estate  shall  be  recorded,  (section  2418,) 
and  shall  thereafter  Impart  notice  to  all 
persona  of  the  contents  thereof;  "and  all 
subsequent  purchasers  and  mortgageea 
shall  be  deemed.  In  law  and  equity,  to  pur- 
chase with  notice."  (section  2419.)  Sec- 
tion 2420  is  aa  follows:  "Nosacb  Inbtra- 
ment  in  writing  shall  be  valid,  except  be- 
tween the  parties  thereto,  and  such  aa 
have  actual  notice  thereof,  uutll  the  same 
shall  be  deposited  with  the  recorder  for 
record."  A  atrlct  legal  construction  haa 
not  generally  been  placed  upon  such  stat- 
utes. While  it  ia  held  that  the  instrument 
Itself  may  be  invalid  until  recorded,  it  is 
also  held  that  the  purchaser  acquires,  by 
bis  purchase,  an  equitable  right  in  the 
land,  which  will  not  be  defeated  except  by 
a  purchaser  for  value  without  notice.  The 
chancellor,  in  DIcicerson  v.  TllllDgbaBt,  4 
Paige,  215,  gives  the  construction  placed 
upon  the  English  statute,  which  be  ap- 
proves, thus:  "The  English  registry  acta 
made  the  unregistered  deed  or  incum- 
brance at  law  wholly  Inoperative  and 
void  as  againat  a  subsequent  grantee  or 
incumbrancer.  But  the  court  of  chancery, 
in  accordance  with  the  manifest  spirit  and 
Intention  of  the  statute,  at  an  early  day 
adopted  the  principle  of  considering  the 
prior  deed  or  incumbrance  as  an  equitable 
title  or  lien.  It  therefore  applied  to  such 
cases  the  equitable  principles,  which  had 
previously  been  adopted  by  that  court.  In 
relation  to  other  contests  between  the 
bolder  of  an  equitable  title  or  lien  and  a 
subsequent  grantee  or  mortgagee  of  the 
legal  title."  ThisconatructlonU  equitable 
and  Just,  and  has  ever  been  recognized  by 
the  profession  and  trial  courts  of  the  state 
as  applying  to  our  recording  act.  The 
same  rule  Is  clearly  recognized  by  this 
court  In  Davis  v.  Uwenby,14Mo.  176.  where 
the  Judge  says:  "There  must  be  title  for 
value  under  the  grantor,  to  admit  the 
question  [want  of  record]  being  raised." 
Also,  in  McCamant  t.  Patterson,  !39  Mo. 
110,  and  Aubuchon  v.  Bender,  44  Mo.  565. 
To  entitle  one,  then,  to  the  protection  of 
the  statute  against  an  unrecorded  deed, 
be  must  have  been  a  purchaser  for  value. 

The  question  recurs  whether  one  who 
takes  a  conveyance  of  lanri  in  considera- 
tion of  the  release  and  discharge  of  a  pre- 
cedent debt  from  the  grantor  is  a  pur- 
chaser for  value.  It  is  necessary  that  he 
should  be  sncb,  in  order  to  secure  the  pro- 
tection of  the  statute.  The  conrtB  of  the 
states  are  not  In  harmony  on  the  question 
though  it  is  believed  that  a  majority  of 


tbem  hold  that  aaeb  aconfllderation  alone 
is  insufficient,  though  they  aeem  generally 
to  agree  that  if  a  definite  forbearance  of 
an  antecedent  debt  is  given,  or  if  tbe  cred- 
itor gives  up  any  security,  divests  himself 
of  any  rights,  or  does  any  act  to  his  own 
prejudice  on  the  faith  of  the  title,  before  be 
has  notice  of  the  prior  deed,  he  will  be  re- 
garded as  a  purchaser  for  value.  2  Pom. 
Eq.  Jur.§  74D;  Devi.  Deeds,  S  632,— and  aa- 
tborltles  cited  by  each. 

As  has  been  said,  the  precise  qneatioo 
has  not  been  decided  bythls  court, though 
exprenalons  bearing  out  both  sides  of  the 
proposition,  or  expressing  doubt,  are 
found.  In  Hoyt  v.  Oliver,  50  Mo.  189,  It  is 
said:  "The  existing  indebtedness  of  the 
grantor  was  a  valuable  and  sufflcieut  con- 
sideration for  raablng  the  deed  to  secure 
such  indebtedness."  The  rights  of  subse- 
quent purchasers  were  not  Involved.  In 
Martin  v.  Jones,  72  Mo.  25,  the  court,  by 
Judge  Napton,  says:  "Another  point 
made  in  this  case  is  that  there  was  no 
proof  of  notice  on  tbe  part  of  Austin,  tbe 
beneficiary  In  the  deed  of  trust,  of  the  pre- 
vious conveyance  to  Williams  by  McCarty. 
This  was  alleged  In  the  petition,  and  de- 
nied in  the  answer.  I  doubt  whether  sucb 
allegation  was  necessary,  since  Anstin 
was  not  a  purchaser  for  va]ue,in  tbe  sense 
In  which  Bucb  phrase  is  used  in  regard  to 
questions  of  notice,  but  merely  the  cestui 
que  trust  in  a  conveyance  made  to  aecnra 
a  previous  Indebtedness  on  the  part  of  tbe 
debtor. "  Tbe  question  was  involved  here, 
but  was  not  decided,  as  the  purchaser  was 
found  to  have  bad  notice.  It  was  held  In 
Aubuchon  v.  Render,  44  Mo.  565.  that  to 
entitle  one  to  the  protection  of  the  statute 
he  must  have  parted  with  something  of 
value,  otherwise  he  Is  not  Injured.  A  deed 
of  gift  was  therefore  held  not  to  have  been 
for  value.  See,  also,  Davis  v.  Uwenby.and 
McCamant  v.  Patterson,  supra;  Fox  v. 
Hall,  74  Mo.  .S17.  In  the  last  case  the  court 
says :  "  This  protection  Is  only  afforded  to 
an  Innocen  t  pu  rchaser  tor  value. "  It  is  also 
held  that  one  purchasing  from  the  heir  of 
the  grantor  of  an  unrecorded  deed  will  be 
protected.  Youngblood  v.  Vnstlne,  46  Mo. 
240.  Also,  n  purchase  by  quitclaim  of  the 
"right,  title,  and  Intemst  of  tbe  grantor,* 
if  for  value  and  without  notice,  will  pre- 
vail over  such  prior  deed.  Wtlllngham 
V.  Hardin,  76  Mo.  429;  Fox  v.  Hall,  supra. 
Analogous  cases,  growing  out  of  com- 
mercial transactions  involving  the  ques- 
tion of  what  is  necessary  to  constitute  one 
n  bona  tide  purchaser  for  value  of  negoti- 
able securities,  are,  we  think,  better  set- 
tled. These  case  were  reviewed  by  Black. 
J.,  in  Crawford  v.  Spencer,  92  Mo.  509,  4  S. 
W.  Rep.  718.  The  conclusion,  aa  applied 
to  the  case  in  hand,  is  thus  expressed: 
"Where  there  is  a  new  consideration  at 
the  time  the  collateral  is  given,  such  as  the 
extension  of  the  time  of  the  payment  of 
the  principal  debt,  there  can  be  no  doubt 
hut  tbe  transferee  of  the  collateral  tek«B 
it  freed  from  equities  existing  betweeu  the 
original  parties,  of  which  he  has  no  notice; 
the  collateral  not  being  due  when  trans- 
ferred. Where  there  is  no  encb  new  con- 
sideration, there  Is  much  conflict  in  the 
authorities.  But  in  this  case  we  arc  satis- 
fied that  the  notes,  amoanting  to  twelv* 
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tboasand  dollarn,  wmw  taken  in  actual 
payment  of  that  amount  of  the  Indebted- 
oeaa  ot  Harlow,  Spencer  &  Company,  and, 
that  being  so,  Francis  &  Brother  took  tbe 
note  freed  from  tbe  equities  ezistlnK  as 
between  plaintiff  and  Harlow,  Spencer  & 
Company "  The  same .  concluBion  was 
reached  by  Shbrwoud,  J.,  in  Fitigerald  v. 
Barker,  »6  Mo.  664, 10  8.  W.  Rep.  45.  and 
by  tbe  courts  of  appeals  in  the  following 
eaaea:  Redpath  v.  I,awrence,  42  Mo.  App. 
101 :  Lawrence  v.  Owens.  30  Mo.  App.  318; 
Feder  v.  Abrnhama,  28  Mo.  App.  454;  Hess 
T.  (lark.  11  Mo.  Apn.  492. 

We  think  the  rtile  deducible  from  these 
anthoritlps  Is  that  a  deed  made  in  consid- 
eration of  tbe  absolute  discharge  of  a  pre- 
existing debt  of  the  grantor,  or  an  ade- 
quate portion  of  It,  will  constitute  the 
grantee  a  purchaser  tor  value,  so  as  to 
protect  him  agaiqst  a  prerioos  unrecorded 
deed  of  the  same  grantor.  By  the  satis- 
faction of  tbe  debt  tbe  creditor  divests 
himself  of  the  right  of  an  action,  or  of  se- 
curing the  original  llabllit.r,  and  places 
hlmBclf  In  a  worse  condition  than  be  would 
have  done  by  a  definite  forbearance  of  tbe 
debt. 

2.  Did  tbe  conrt  rule  correctly  on  the 
question  of  actual  notice  by  Mrs.  Doran  or 
her  trustee  of  the  prior  mortgage?  It  Is 
conceded  that,  as  a  general  proposition, 
actual  notice  of  the  prior  deed  would  de- 
teat  tbe  subsequent  one.  The  equirable 
rule  is  also  not  disputed  that  positive 
Informntlon,  brought  directly  home  to 
the  piirty  to  be  charged  therewith,  is 
not  required,  but  that  knowledge  of  any 
tact  which  would  put  an  ordinarily  pru- 
dent man  on  inquiry,  and  which,  if  fol- 
lowed up,  wonid  lead  to  notice,  will  be 
sufllclent.  Meier  v.  Blnme,  80  Mo.  188; 
Drey  v.  Doyle,  09  Mo.  467,  12  S.  W.  Kep. 
287.  Tbat  both  Mrs.  Doran  and  her 
trastee,  James,  bad  notice  of  the  out- 
standing deed  of  trust  cannot  bedlnputed. 
Indeed,  both  of  them  admitted  that  Bartlo 
bad  it  present  with  him  at  the  time  Doran 
executed  tbe  deed  to  his  wife's  trustee,  and 
she  placed  the  credit  upon  the  note.  At 
the  time  these  grantees  received  tbis  no- 
tice, and  the  deed  was  exhibited  to  them, 
however,  they  were  also  informed  by 
Bartle  tbat  It  would  not  he  recorded,  but 
would  be  surrendered,  and  no  lien  would 
be  claimed  on  tbe  land  under  it.  It  is  now 
claimed  by  defendants  that,  the  notice  and 
the  repreHcntatlons  being  contemporane- 
ous, the  representations  neutralised,  as  It 
were,  the  effect  of  the  notice.  We  do  not 
thiuK  such  to  have  been  the  resolt.  The 
notice,  under  tbe  terms  of  the  statnte, 
iuiparted  to  the  deed  the  same  validity, 
force,  and  effect,  as  between  these  parties, 
that  filing  for  record  would  have  given. 
What  was  before  notice  a  mere  equity  be- 
comes clothed  with  the  legal  title.  The  rep- 
resentations operated  upon  a  deed  other- 
wise valid.  It  plain  tilt,  as  the  assignee  of 
the  Doteand  mortgage.  Is  to  be  postponed 
to  any  rights  acquired  by  defendants  un- 
der their  deed.  It  must  be  upon  some 
ground  other  than  want  ot  notice. 

S.  Defendants  pleaded  an  equitable  es- 
toppel as  a  defense  to  the  action.  Tbis 
plea  was  predicated  upon  the  alleged  state- 
ments and  declarations  of  Bartle  at  the 


time  tbe  deed  wns  made  to  tbe  trattee, 
to  the  effect  that  no  Hen  would  be  claimed 
on  this  land  under  the  deed  of  trust.  It  is 
a  well-settled  principle  of  equity  that  one 
who  makes  representations  upon  which 
he  expects  another  to  act,  and  upon  which 
snch  other  relies  and  Is  induced  to  act,  to 
his  detriment,  will  not  afterwards  be 
beard  to  question  tbe  truth  ot  what  was 
represented,  to  the  injury  ot  the  one  who 
had  been  Induced  tbereb.v  to  change  bis 
condition.  Moore  v.  Bank,  52  Mo.  877; 
Schenck  v,  Sautter, 78  Mo.  46;  Chouteau  v. 
Ooddln,39  Mo.  229;  Garnhart  v.  Finney, 
40  Mo.  449.  It  plaintiff  made  such  repre- 
sentations to  defendants  as  are  attributed 
to  Bartle,  intending  or  knowing  that  de- 
fendants would  act  upon  them,  and  release 
a  part  rif  the  debt  tbe  wite  held  against 
the  husband,  and  had  stood  by  and  seen 
the  partlea  acting  upon  such  representa- 
tions without  objection,  then  sucb  words 
and  conduct  would  clearly  bring  plalntitT 
within  this  equitable  rule,  and  it  would 
not  be  permitted  to  set  up  any  title  ac- 
quired under  the  deed  of  trust  as  against 
the  deed  defendants  were  Induced  to  take. 

4.  There  is  no  doubt,  under  the  evidence 
before  us,  tbat  the  note  was  assigned  be- 
fore maturity  to  plaintiff,  and  at  tbe  time 
the  alleged  representations  by  Bartle  were 
made  be  had  no  interest  in  the  note,  un- 
less it  should  have  been  as  an  Indorser,  or 
power  or  control  in  hie  own  right  over 
the  deed  ot  trust.  The  deed  of  trust  was 
only  Incident  to  the  debt,  and  the  assign- 
ment of  tbe  note  carried  with  it  the  right 
to  its  control,  and  It  was  out  of  the  power 
ot  Bartle,  either  as  payee  or  Indorser  of 
the  note,  to  release  or  discharge  any  por- 
tion ot  the  mortgaged  premises.  Uager- 
man  v.  Sutton,  91  Mo.  5S1,  4  S.  W.  Bep.  73. 
and  cases  cited:  Mayea  v.  Robinson,  08 
Mo.  118,  5  S.  W.  Rep.  611. 

5.  The  evidence  tending  to  prove  that 
the  unrecorded  deeds  of  trust  were  re- 
tained by  Bartle;  tbat,  when  Bartle 
thought  best  to  have  them  recorded,  he 
went  at  once  to  see  and  consult  Mr.  Par- 
sons, president  of  tbe  bank,  about  so  do- 
ing; that  the  deed  of  trust  on  the  Cooper 
county  land  was  taken  from  St.  Louis, 
and  placed  upon  record,  by  a  messenger, 
under  the  directions  of  Bartle;  tbat  the 
deed  to  the  Morgan  county  land  was  car- 
ried by  Bartle  to  tbe  residence  ot  Doran, 
In  Cooper  county,  though  the  bank  waa 
then  advised  that  it  had  not  been  record- 
ed; and  that  said  deed  was  not  in  fact  re- 
corded for  six  months  thereafter, — are  all 
circumstances  tending  with  more  or  less 
force  to  prove  authority  from  the  bank  to 
Bartle  to  contr6l  the  deeds  ol  trnst,  and 
notice  of  any  understanding  that  may 
have  existed  between  Doran  and  Bartle  in 
reference  thereto.  If  such  authority  was 
given,  and  tbe  representations  attiibuted 
to  Bartle  were  made  by  him,  then  plaintllf 
would  be  estopped  to  assert  the  contrary. 

6.  There  was  also  evidence  tending  to 
prove  that  at  tbe  time  tbe  deed  of  trust 
was  made  there  was  un  understanding  be- 
tween r»oran  and  Bartle  that,  in  order  to 
avoid  publicity  and  injury  to  tbe  credit  of 
Doran,  it  should  not  be  placed  upon  rec- 
ord unless  sanctioned  by  him.  A  similar 
understanding  and  agreement  between  tbe 
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same  pnrttes  and  plaintiff  bank,  In  regard 
to  wUbboldloK  trum  tbe  ret'ord  thn  deed 
of  trust  to  tbe  (hooper  county  land,  were 
held  to  be  fraudalent  by  this  court  In  tbe 
recent  caHe  of  Bank  v.  Doran,  (Mo. Sup.)  18 
a.  W.  Rep  83S.  The  court  Baya:  "Tbeao- 
tboritlea  cited  by  plaintiff  bank  fully  bear 
out  the  position  that,  in  circnmetaneea 
fliroilar  to  those  related,  a  court  of  equity 
will  postpone  or  set  aside  as  fraudulent  an 
Instrument  where  recording  has  been 
clandestinely  delayed. "  While  there  was 
no  direct  evidence  in  this  caf>e  connecting 
the  plaintiff  bank  with  the  alleged  agree- 
nients,  we  think  the  circumstances  also 
tended  to  prove  notice  to  it  of  such  an  an> 
'derHtandlng,  and  acquiescence  therein. 
The  case  was  tried  as  one  at  law.  Tbe 
tirst  instruction  asked  by  defendants  and 
refused  by  the  court  properly  declared  the 
law.  Tbe  declaration  of  law  that  there 
was  "no  evidence  of  any  authority  from 
aald  bank  to  Wm.  O.  Bartle  to  make  the 
representations  set  forth  in  defenOnnta' 
answer"  should  not  have  been  given. 

We  think  there  should  be  a  new  trial, 
and  the  Judgment  is  reversed,  and  caose 
remanded  for  that  purpose.    Ail  concur. 


CAnR  et  al.  t.  Lackland  et  al. 

iSupreme  Court  of  Missova-t,  IHviaUm  No.  2, 
Nov.  29,  1892.) 

HOWAHD  A5D  WirE — MaSBIAOH    BaTTLIVIII*— 
Ck>N8TRCCTION. 

1.  An  antenuptial  contract  proTided  that  in 
tien  of  dower  tbe  wife  should  receive  from  the 
liuaband  at  the  time  of  marriage  "securities 
amonntin^  in  the  aggregate  to  $o0,250,"  nam- 
ing certain  secnritiea.  These  securities  were 
4{iven  to  the  wife  as  agreed,  but  subsequently 
turned  out  to  be  worth  much  less  than  their 
face  value  of  $50,250.  Held  that,  as  there  was 
no  fraud  or  misrepresentation,  tbe  wife  could 
not  recover  from  her  husband's  estate  the  differ- 
ence between  their  real  and  nominal  value. 

2.  Where  such  contract  provides  that  the 
hnsband  shall  have  no  title  or  interest  in  or  to 
any  of  the  property  of  tbe  wife,  but  it  shall  re> 
mun  subject  to  such  uses  as  she  shall  by  will 
appoint,  "the  usufruct,  rents,  and  income  during 
coverture  •  •  •  only  to  be  subject  to  the 
-control"  of  the  hnsband,  the  wife's  separate  es- 
tate is  limited  to  the  corpus  of  her  property, 
and  the  husband  is  entitled  to  the  income. 

Appeal  from  St.  Lonia  clrenit  court; 
Daniel  D.  Fibhbr,  Judge. 

Action  by  EuKenIa  L,.  Allen  against 
KufUH  J.  Lackland  and  others,  execntora 
of  Qlrurd  B.  Allen,  deceased.  Pending  tbe 
flult,  plalntin,  Eugenia  L.  Allen,  died,  and 
her  esccutnrs,  Paschall  Carr  and  Walter 
B.  Carr.  then  prosecuted  tbe  suit.  From 
a  Judgment  for  defendants,  plaintlfts  ap- 
peal.    Affirmed. 

MnrtiB,  Lanfthlin  A  Ken  and  BIteb- 
cock,  Mnd  ill  &  Finkelubnrg,lor  appellants. 
Boyle  &  Adams,  for  respondents. 

M ACFABLA  NE,  J.  Tbis  Is  a  9ult  in  equity, 
growing  out  of  a  marriage  contract  be- 
tween Olrard  B  Allen  and  Eugenia  L. 
<.'arr,  executed  prior  to  their  marriage, 
wblcb  occurred  July  12, 1871.  At  the  time 
of  niaUing  tbe  contract  Mr.  Allen  was  a 
widower,  54  years  of  age,  with  four  cbil- 
'dren,  and  Mrs.  Carr  was  a  widow, 87 jreara 


old,  having  foar  children  also.  Each 
posnessed  of  an  estate. — that  of  tbe  former 
valued  at  $250,000,  and  that  of  tbe  latter 
at  f  50,000.  In  contemplation  of  marriage, 
tbey  entered  into  a  contract  dated  the  lOtb 
day  of  July,  1871,  in  one  paragraph  of 
which  It  was  agreed  that  Mr.  Allen  would 
transfer  and  deliver  to  Mrs.  Carr  secnritiee 
amounting  to  f50,250,  describing.  In  con- 
nection therewith,  two  certlflcates  or  re- 
ceipts,—one  for  $45,000  and  the  other  for 
$5,250.  In  another  paragraph  it  was 
provided  that  the  property  of  Mrs.  Carr 
should  remain  her  separate  property,  sub- 
ject to  her  control  and  disposal,  to  which 
a  limitation  of  tbe  use  of  tbe  osofrnet, 
rents,  and  profits  by  tbe  hnsband  waa 
added.  Tbe  dispute  is  over  these  two 
paragraphs,  and  they  will  beset  out  in  full 
in  conrtidering  their  legal  effect  and  mean- 
ing. Mrs.  Carr,  party  of  the  second  part,  in 
consideration  of  said  marriage,  and  of  the 
agreement  and  covenants  of  the  said  .41- 
len,  agreed  to  accept  tbe  foregoing  settia- 
meut  in  lieu  of  dower  or  other  claim  on 
tbe  estate  of  tbe  said  Allen.  The  cercltl- 
cates  or  receipts  specified  and  described  in 
tbe  contract,  together  with  the  contract 
itself,  weredelivered  on  the  day  of  the  mar- 
riage to  one  Henry  O.  Paschall,  a  brother 
of  Mrs.  Carr.  After  the  marriage  Mr. 
Allen  took  charge  of  the  bnsineea  of  bis 
wife,  as  her  agent  or  trnstee.  He  moved 
into  her  residence,  took  control  of  all  her 
estate, and  what  she  afterwards  acquired, 
and  appropriated  tbe  rents,  issues,  and 
profits  thereof  to  bis  own  nse  until  his 
death,  which  occurred  in  July,  1887.  Tbe 
certificate  or  receipt  for  $5,250  turned  out 
to  be  wholly  worthless.  These  certifi- 
cates or  receipts  were  afterwards  ex- 
changed by  Mr.  Allen,  acting  for  his  wife, 
for  50  bonds  of  the  St.  Louis,  Council 
Bluffs  &  Omaha  Railroad  Company,  of 
$1,000  each.  These  were  returned  to  Mr. 
Paschall  in  lien  of  tbe  said  certiflratea 
Aiignst  16,  1K7.'>.  On  tbe  lOtb  day  of 
March,  1876,  Mr.  Paschall  returned  these 
bonds  to  Mr.  Allen,  who  told  him  there 
was  to  be  a  compromise  of  them.  These 
50  bonds  were  exchanged  for  S8  new  bonds 
of  $1,000  each,  issued  by  the  same  com- 
pany, dated  June  28, 1878,  and  bearing  a 
lower  rate  of  interest.  The  old  bonds 
were  com  promieed  by  accepting  the  new 
ones  at  88Jj  per  cent.  off.  Tbe  Interest  dne 
on  the  old  bonds  was  also  compromised, 
and  the  amount  agreed  npon  was  retained 
by  Mr.  Allen,  for  which  he  never  account- 
ed. Mr.  Allen  died  Jnly  23, 1887,  leaving 
a  will  dated  June  11,  1S87.  His  estate 
was  valued  at  several  million  dollars. 
In  his  will  he  referred  to  bis  wife,  their 
happy  married  life,  and  the  marriage  set- 
tlement, and  by  it  gave  her  In  addition  the 
household  fnmlture,  carriage,  and  horses, 
a  home  fur  life,  and  $7,000  per  year  while 
she  should  live.  After  tbe  death  of  Mr. 
Allen,  on  tbe  3Uth  of  Jnly.  1888,  this  suit 
was  commenced  by  his  widow,  Enawnla 
L.  Allen,  against  tbe  executors  of  de- 
ceased. Since  the  trial  In  the  clrenit  court 
the  plaintiff  has  died,  and  the  suit  is  now 
prosecuted  by  her  executors,  Paschall 
Carr  and  Walter  B.  Carr. 

Tbe  petition  contains  two  eanses  of  ae> 
Uon.    Tbe  first  charges,  in  eHect,  tbat  Mr. 
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Allen  Intended  and  covenanted  to  settln 
upon  plaintlir  aeenrities  in  tbevalae  and 
amooat  of  f50,250;  thatthesecaritieB  indi- 
cated by  bim  in  the  contract  were  wbolly 
anknown  to  plaintlir,  and  within  the 
knowledge  of  Mr.  Allen;  that  said  aecnri- 
tles  were  not  of  the  value  of  f 90,200;  that 
they  remained  under  tbe  control  of  Mr. 
Allen,  who,  alter  the  marrlag^e,  withont 
her  consent,  converted  them  into  other 
arcurjtles  of  tbe  valne  of  $33,600,  whicb 
■be  now  has;  that  the  consideration  for 
tbe  reUnquishment  of  her  dower  rights 
has  failed  in  the  snm  of  $16,750.  She  bhIch 
for  tbe  return  to  her  of  addlttonal  securi- 
ties in  that  sum.or  for  a  judgment  iu  that 
•mount,  with  interest. 

In  the  second caune  of  action  sheulleffes, 
In  effect,  that  by  virtue  of  said  marriage 
settlement  she  was  entitled  to  tbe  income. 
Interest,  and  profits  of  her  aeparate 
estate;  that  during  bis  life  Mr.  Allen  re- 
ceived and  appropriated  tbe  same  to  his 
own  use.  An  account  of  the  sums  so  re- 
ceived and  appropriated  is  asked  for. 

The  defendants,  in  answer  to  the  first 
connt  or  cause  of  action,  allege,  in  effect, 
thnt  Mr.  Allen,  after  tbe  solemnisation  of 
thf  marriage,  dellrered  to  Henry  G.  PaR- 
chall,  brother  of  Mm.  Allen,  the  receipts 
described  In  the  marriage  settlement,  and 
tha^  they  were  delivered  to  and  received 
by  bim  in  full  discbarge  and  satlufactlon 
of  the  obligation  of  the  marrlagecontract. 

To  the  second  count  or  cause  of  action 
tb-«  defendants  aver  that  the  usufructs 
and  rents  of  Mrs.  Allen's  estate  were  not 
sufficient  in  amount  for  the  suppurt  and 
maintenance  of  her  children;  that,  in 
consideratio  of  such  fact,  the  usufruct 
and  rents  of  ber  estate  were  to  be  given 
to  Mr.  Allen;  that  after  the  marriage, 
Mr.  Allen,  with  the  approval  of  Mrs.  Allen, 
toolc  upon  himself  the  support  and  main- 
tenance of  the  children,  and  continued  to 
support  them  daring  bis  life.  It  is  no- 
where alleged  that  Mr.  Allen  was  bound 
by  tiio  marriage  ccmtract,  or  any  other 
contract,  to  support  the  children.  It  is 
alleged  that  Mr.  Allen's  reception  and  use 
of  tbe  rents  of  Mrs.  Allen's  entate  was  by 
ber  consentand  approval.  These  defenses 
In  the  answer  were  denied  in  tbe  reply  of 
plaintiff.  Alter  atrial  in  the  circuit  court, 
tbe  bill  was  diamlssed,  and  plaintiff  ap- 
pealed. 

Tbe  controversies  arising  on  the  first 
count  of  the  petition  grow  out  of  the 
proper  eonstroction  to  be  given  to  the  fol- 
lowing provision  of  the  contract:  "The 
said  party  of  the  first  part  further  cov- 
enants and  agrees  that  on  the  day  of  the 
solerauizatiun  of  the  said  marriage  he  will 
deliver  to  tbe  party  of  tbe  second  part,  or 
to  ber  agent  or  attorney,  for  her  use,  se- 
corities  amounting  in  the  aggregate  to 
the  snm  of  fifty  thousand  two  hundred 
and  flft.v  dollars,— to  wit,  a  certificate  or 
receipt  for  paymeut  of  forty-Bve  thousand 
dollars  for  purcbaMe  of  bonds  from  tbe 
Chlllicotbe  <&  Omaha  Railroad  Associates, 
said  bonds  to  be  issued  by  the  St.  Louis, 
Council  Bluffs  tt  Omaha  Railroad  Com- 
pany, and  also  a  certificate  or  receipt  for 
payment  of  five  tbousand  two  hundred 
and  fifty  dollars  for  purchase  of  bonds  of 
tbe  8t.  Louis  &  St.  Joseph  Railroad  Co.,— 
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both  receipts  dated  Jnly  It,  1871,  and  signed 
by  Geo.  C.  Fabian,  secretary  and  treasur- 
er; which  said  securities  shall  from  the  de- 
livery thereof,  as  aforesaid,  be  accounted, 
reckoned,  and  taken  as  a  separate  and  dis- 
tinct estate  of  and  from  the  estate  of  him, 
the  said  party  of  tbe  first  part,  and  be  in 
no  wise  liable  or  subject  to  him  or  to  tbe 
payment  of  bis  debts,  but  the  profits  or  in- 
crease that  shall  hereafter  be  gotten, 
gained,  or  made  of  tbe  same,  by  accumula- 
tion of  Interest  or  otherwise,  shall  be  sob- 
]ect  to  tbe  control,  use,  and  disposition  of 
tbe  party  of  the  first  part  during  bin  life. " 

1.  It  Is  insisted  on  the  part  of  plaintiff 
that  the  undertaking  of  Mr.  Allen,  as 
properly  deduced  from  tbe  contract,  was 
that  he  should  deliver  to  Mrs.  Oarr  securi- 
ties of  tbe  actual  value  of  $60,250,  while  de- 
fendants conteud  that  be  only  agreed  to 
deliver  tbe  particular  certificates  and  re- 
ceipts described  in  tbe  contract,  and  none 
others.  We  think  it  established  beyond 
qneMtlon  by  tbe  evidence  that  the  aecnrl- 
tles,  as  they  were  called,  specified  In  the 
contract,  were  not  at  tbe  date  of  the  mar- 
riage of  the  value  of  $60,2no,  nor  were  tbe 
bonds  into  which  these  certificates  or  re- 
ceipts were  afterwards  converted  of  that 
value  at  any  time  from  the  dates  of  their 
receipt  by  Mr.  Allen  until  bis  death.  It 
may  then,  without  considering  the  evi- 
dence In  detail,  be  taken  as  an  eHtabllabed 
fact  that  tbe  securities  held  by  Mr.  Allen 
as  trustee  for  his  wife,  whether  they  con- 
sisted in  the  certificates  or  the  bonds  into 
which  the  certlBcates  had  been  converted, 
were  not  at  any  time  during  tbe  marriage 
of  the  designated  value.  If  then  tbe  par- 
ties intended  by  their  contract  that  the 
securities  to  be  delivered  should  be  or  tbe 
actual  valne  of  960,250,  a  deficiency  would 
exist,  which  should  be  made  good  oat  of 
the  estate  of  Mr.  Allen. 

iVe  are  asked.  In  the  first  place,  by  conn - 
sel  for  plaintiff,  in  construing  tbecon tract, 
to  consider  tbeattitude  of  the  contracting 
parties  to  each  other,  the  delicate  situa- 
tion in  which  the  lady  is  placed  in  snch  cir- 
cumstances, the  unquestioning  confidence 
and  trust  she  reposes  in  one  into  whose 
keeping  she  is  about  to  Intrust  her  future 
happiness,  and  apply  those  principles  of 
equity  which  require  that  where  there  Is 
trust  and  confidence  on  one  part  there 
must  be  required  of  the  other  the  corre- 
sponding obligation  of  the  utmost  good 
faith  and  fairness.  Above  all,  the  court  Is 
asked  to  move  "in  obedience  to  what  has 
been  sometimes  terme<i  a  'cardinal  rule.' 
That  rule  Is  to  maintain  and  enforce  mar- 
riage contracts  as  beneOcial  provisions 
for  the  wife, "  and,  when  a  release  of  her 
marital  rights  has  been  obtained,  to  pre- 
ebme  that  thehusband  Intended,  Inconsld- 
eration  therelor,  to  provide  ber  some  other 
adequate  or  equivalent  means  of  support. 
There  Is  no  doubtof  the  equity  of  the  rules 
Invoked  when  applied  to  those  cases  in 
which  the  wife  is  seeking  relief  from  an  nn- 
Gon8clonal)le  agreement  into  which  she 
has,  in  her  confidence,  been  misled.  Id 
such  case  it  is  held  that  the  contract,  and 
all  tbe  circumstances  attending  Its  execu- 
tion, should  be  regarded  "  with  the  most 
rigid  scrutiny,  and,  when  tbe  circumstan- 
ces establish  that  the  woman  baa  been  de- 
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eelTAd,  or  Induced  by  falae  pretenaea  to  en- 
ter into  the  contract,  tt  will  be  lield  nail 
and  void."  Pierce  v.  Pierce,  71  N.  Y.  154; 
Kline  ▼.  Kline,  67  Pa.  St.  12U.  ThU  Is  not 
sncb  a  case.  No  bad  faith  on  one  aide  or 
miaplaced  confidence  on  the  other  la  either 
churned  or  proved.  The  wrltluK,  bh  em- 
budjrlnR  the  agreement  and  intantlon  of 
the  pai-ttes,  untainted  by  fraud  or  deceit, 
and  uninfluenced  bycontldenceoraBection, 
1b  before  ua  to  be  construed,  and  its  cnve- 
nanta  enforced,  and  not  for  cancellation. 
\^'e  know  ol  no  rule  of  interpretation 
which  is  peculiar  to  aucb contracts.  "The 
court  cannot  take  into  consideration  the 
hardship  of  any  individual  case,  but  must 
Judse  upon  settlements  and  wills  aa  Itllnda 
them,  and  aa  the  parties  have  thought  fit 
to  make  them. "  If  unambiguous  and  uu- 
impvached,  the  contract,  aa  all  others, 
must  be  understood  and  enforced  accord- 
ing to  the  common  underetanding  of  the 
language  employed.  It  the  language  used 
is  ambiguous,  then  the  contract  ehould 
be  construed  in  the  light  of  the  situation 
of  the  parties,  and  their  relation  to  each 
other,  the  pnrposes  to  be  attained, and  all 
theclrcamstaucea  attending  the  transac- 
tion. 1  Greenl.  £v.  $  278;  1  Pars.  Cont. 
449;  Peachy,  Mar.  Sett.  436;  Smith's  Ap- 
peal, lie  Fa.  St.  319,  8  Ati.  Kep.  582; 
Kesler's  Estate,  143  Pa.  St.  386.22  Atl.  Rep. 
892;  Hosford  v.  Uosford,  41  Minn.  ^5,  42 
N.  W.  Bep.  1018;  McNutt  v.  McNutt,  lUi 
lud.  545,  19  N.  E.  Rep.  155;  Peet  v.  Peet,  81 
Iowa,  172,  4ff  N.  W.  Rep.  1051.  Is  there 
any  ambiguity  In  this  clause  of  the  agree- 
ment which  calls  for  construction?  It  is 
claimed  by  counsel  that  the  recital  that 
Mr.  Allen  would  deliver  to  Mrs.  Carr  or  her 
agent  securities  amounting  to  950,250 
should  be  construed  into  a  covenant  that 
they  would  be  of  that  value,  notwith- 
standing the  subsequent  specification  ol 
certain  recelpta  or  certificates  whose  ag- 
gregate face  value  amounted  to  that  exact 
sum.  The  general  proposition  that  a  re- 
cital in  a  contract  or  deed  may  be  con> 
atrued  as  a  covenant  against  the  party 
^making  it  is  true,  but  we  think  in  order  to 
make  such  a  construction  it  must  be  vary 
clear,  from  the  language  of  the  whole  In- 
atrument,  taken  together,  that  such  was 
the  Intention  of  the  partiea.  Usually  such 
recitals  are  held  as  descriptive  only.  Fer- 
guson V.  Dent,  8  Mo.  66S;  Drydeu  v. 
Holmes,  9  Mo.  l:S6;  Peachy,  Mar.  Seh.  373; 
Farrali  v.  Uilditch,  6  C.  B.  (N.  S.)  840,  and 
note.  We  are  unable  from  the  words  "ae- 
curities  amounting  to  ¥.'^0,250,''  as  used  in 
the  contract,  to  spell  out  even  a  represen- 
tation that  such  securities  would  be  of 
that  value.  The  word  "amounting "never 
carries  with  It  a  definite  Idea  of  value.  It 
impliea  an  aggregate  or  aum  of  two  or 
more  thlnga,  a  quantity,  or  a  number. 
The  insolvent  notesota  bank  may  amount 
to  more  than  those  that  are  solvent. 
Nothing  to  the  contrary  appearing,  we 
must  presume  that  the  parties  used  the 
word  in  its  ordinary  sense,  meaning  there- 
by that  the  express  or  face  value  of  the  se- 
curities, when  added  together, aggregated 
the  sum  of  $60,250.  But,  to  remove  all 
poaalblllty  of  doubt  or  question,  the  par- 
ties themselves  explain  their  meaning  In 
the  aimpleet  poaalble  manner,  by  Immedi- 


ately particularising  and  speeiflcally  de- 
scribing the  very  securities  meant.  No 
argument  can  make  the  inteutioo  of  the 
parties  clearer.  By  the  clearly-expressed 
terms  of  the  agreement,  Mr.  Allen  ooder- 
took  and  agreed  to  assign  to  Mrs.  Carr 
the  two  certificates  described,  and  noth- 
ing more.  These  were  delivered,  and  that 
they  were  then,  or  afterwards  turned  oat 
to  be,  worth  less  than  their  face  value,  is 
no  ground  for  straining  a  construction  of 
the  contract,  so  as  to  make  it  more  tienefi- 
cial  to  one  of  the  parries.  The  general 
terms  "securities  amounting  to  $50,250' 
were  restrained  and  limited  by  the  subse- 
quent partlculardescriptionof  the  receipts 
or  certificates  Intended.  Dart  v.  Bagley, 
(Mo.  Sap.)  19  S.  W.  Kep.  311;  Torrance  ▼. 
McDoQgald,  12  Qa.  526;  Grumley  v.  Webb, 
44  .Mo.  444;  Gutfey  v.  O'Reiley,  88  Mn.  422. 
2.  After  the  marriage  of  Mr.  Allen  and 
Mrs.  Carr  the  husband  took  charge  of  the 
estate  possessed  by  the  wile  at  the  time, 
and  managed  the  same  during  bis  life,  re- 
ceiving and  appropriating  to  his  own  nae 
the  rents,  issues,  and  profits  thereof. 
That  the  property  was  well  managed,  kept 
separate  and  diHtlnct  from  his  own,  an  ac- 
curate account  of  it  kept,  and  alter  bis 
death  the  corpus  thereof,  increased  by 
some  profitable  Investments,  was  restored 
to  bis  widow,  is  not  disputed.  By  the 
second  count  of  the  petition  plaintiff  seeks 
to  charge  Mr.  Allen  as  trustee  for  bis  wife 
In  the  management  of  her  separate  prop- 
erty, and  to  require  his  executors  to  ac- 
count tor  the  rents,  Issues,  and  profits 
thereof,  received  by  him  daring  the  mar- 
riage. The  paragraph  of  the  coutract 
out  of  which  the  complaint  In  thisconnt 
grows  is  as  follows:  "Notwithstanding 
the  said  marriage,  he,  the  said  Girard  B. 
Allen,  his  legal  representatives  or  assigns, 
shall  not,  nor  will,  intermeddle  with,  or 
have  any  right,  title,  ur  interest,  eltber  in 
law  or  equity,  in  or  to,  any  of  the  proper- 
ty, whether  real,  personal,  or  mixed,  of 
and  belonging  to  the  party  of  the  second 
part  at  the  date  hereof,  or  In  any  that  she 
may  hereafter  acquire  or  be  entitled  to,  by 
gift,  devise,  grant,  purchase, or  otherwise, 
but  the  said  property  shall  remain,  eon- 
tlnue,  and  tie  to  the  said  party  of  the  sec- 
ond part,  or  to  such  uses  as  she  shall  by 
will  or  other  writing  think  fit  and  prnper 
to  appoint,  and  the  same  shall  be  subject 
at  all  times  during  coverture  to  the  abso- 
lute direction  and  control  of  the  party  of 
the  second  part,  so  that  the  same  shall 
not  be  In  the  power  or  disposal  of  the  said 
party  of  the  first  part,  and  the  said  party 
of  the  first  part  covenants  to  and  with 
the  party  of  the  second  part,  her  heirs  and 
assigns,  that  all  and  singular  her  said 
property,  real,  personal,  and  mixed,  shall 
at  all  times  be  accounted,  reckoned,  and 
taken  as  a  separate  property  and  distinct 
estate  of  and  from  the  estate  and  proper- 
ty of  him,  the  party  of  the  first  part,  and 
be  in  no  wise  liable  or  subject  to  him,  or 
to  the  payment  of  bis  debtn,  but  the  same 
shall  and  may  be  ordered,  disposed,  and 
employed  to  such  person  or  persons,  and 
manner  and  form,  aa  the  said  party  of  the 
second  part  shall  order  and  appoint,  as 
aforesaid,  the  usufruct,  rents,  and  income, 
during  coverture  of  said  property  nnlr  t» 
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be  BDbJect  to  tbe  control  of  tbe party  o{ the  I 
first  part."  Plain  tIR  In  her  petition  states  | 
thecouHtruction  sbe  plaeefi  apon  this  clause 
of  tbe  contract  as  follows:  "And  your 
petitioner  says  that,  according  to  the  true 
intent  and  meaning  of  Raid  contract,  tbe 
real  and  personal  property  of  tbla  plaintiff 
waH  to  remain  rested  in  her,  and  to  ber 
separate  OBe,  as  to  rents,  interests.  Issues, 
and  income,  as  well  as  In  respect  to  the 
principal  and  body  tbereuf;  and  that  the 
danse  relatlnK  to  the  usufruct,  rents,  and 
Income  thereof  was  not  Intended  to  vest 
in  said  Allen,  and  did  not  operate  to  vest 
in  blm,  the  beneficial  nse  of  said  nsnfruct, 
rents,  and  Income,  but  that  the  beneficial 
nse  and  enjoyment  thereof  remained  In 
your  petitioner,  as  of  her  separate  interest 
and  estate;  your  petitioner  at  that  time 
being  a  widow,  with  lour  children  depend- 
ent upon  her  for  sopport,  maintenance, 
and  education."  As  bas  been  said,  in  con- 
sidering another  paragraph  of  this  settle- 
ment, the  good  faith  and  fairness  of  Mr. 
Allen  are  not  called  In  question,  nor  is 
complaint  made  that  Mrs.  Alien  was  In 
any  manner  overreached  or  deceived  Into 
making  the  contract.  This  paraisrapb  of 
tbe  agreement  must  stand  an  It  Is  written, 
and  effect  mnst  be  given  it  according  to 
the  way  it  was  understood  by  tbe  parties 
making  it.  The  cardinal  rule.  In  obe- 
dience to  which  all  courts  should  net  in 
the  construction  of  contracts  and  other 
instruments,  la  to  ascertain  and  give  effect 
to  the  intention  of  tbe  parties.  Rules  of 
construction  may  be  invoked  tor  tbe  pur- 
pose of  ascertaining  the  Intention;  but, 
when  thereis  no  nncertaluty  or  ambiguity 
in  tbe  language  used,  no  place  will  be  left 
for  tbe  application  of  technical  rules. 
Long  V.  Timms,  107  Mo.  5in,  17  S.  W.  Rep. 
898;  Anglade  v.  St.  Avit,  67  Mo.  436.  As 
has  been  seen,  both  parties  to  tbe  contract 
were  of  matore  years.  Each  had  four 
children  by  former  marriages.  Each  was 
possessed  of  considerable  estate.  Mr.  Al- 
len was  a  man  of  recognized  business  abili- 
ty. Mnf.  Carr,  so  far  as  anything  appears 
to  the  contrary,  had  managed  her  own 
affairs.  She  had  inherited  and  received  an 
estate  from  ber  father,  and  bad  also  re- 
ceived property  as  tne  widow  of  a  de- 
ceased husband.  She  had  some  knowl- 
edge, therefore,  of  marital  duties  and 
rights.  Under  these  circnrastances,  the 
contract  was  made.  After  agreeing  to 
transfer  and  deliver  to  his  intended  wife 
secorities  which  tarned  oat  to  l>e  worth 
f33.500,  the  paragraph  here  in  dispute 
was  made.  In  the  first  place,  the  parties 
clearly  recognised  the  marital  rights  of 
the  husband  under  the  law  as  it  then  ex- 
isted in  this  state,  and  introduced  the 
agreement  by  the  declaration  that,  "not- 
withstanding the  said  marriage,"  tbehns- 
band  would  not  "intermeddle  witb,  or 
have  any  right,  title,  or  Interest,  either  in 
law  or  equity.  In  or  to,  any  of  tbe  proper- 
ty, whether  real,  personal,  or  mixed,  of 
and  belonging  to  the  party  of  the  second 
part  [Mrs.  Carr]  at  the  date  hereof. "  By 
this  part  of  the  agreement  tbe  busband 
waived  bis  right  to  reduce  to  bis  posses- 
Bion  and  absolute  ownership  any  part  of 
the  property  owned  by  tbe  wife  at  tbe 
time  of  the  marriage,  or  that  she  might 


thereafter  acquire.  The  contract  then 
proceeds  to  provide  for  tbe  treatment  of 
said  property,  and  the  manner  in  which 
It  should  be  held,  the  effect  of  which  was, 
as  between  tbe  parties  and  the  creditors 
of  the  husband,  to  create  a  separate 
estate  in  tiie  wife  of  the  said  propert.v, 
free  from  all  tbe  marital  rights  of  the  hus- 
band. A  careful  reading  ot  the  contract 
win  show  that  all  these  provisions  are 
made  In  reference  to  the  corpus  of  the 
estate  she  owned  at  ber  marriage,  or 
should  acquire  thereafter  by  gift,  grant, 
or  devise.  After  tbe  moHt  carefully  con- 
sidered and  prepared  provisions  for  secur- 
ing tbe  estate  to  tbe  separate  use  and  en- 
joyment of  tbe  wife,  and  for  protecting  It 
from  any  claims  of  the  hashand  or  bis  cred- 
itors, the  paragraph  concludes  an  follows: 
"Tbe  usufruct,  rents,  and  income  during 
coverture  of  said  property  only  to  be  sub- 
ject to  the  control  of  the  first  party."  It  is 
insisted  by  piaiutiff  tbat  tbe  power  of  dis- 
position conferred  npon  Mrs.  Carr  by  the 
first  clanse  of  the  paragraph  carried  witb 
it  neceHsarlly  an  absolute  gift  ot  the  prop- 
erty to  her,  BO  far  as  the  bnsbsnd  bad 
rlKlits  therein  to  grant,  and  all  the  fruits 
and  effects  passed  witb  the  property,  as 
appurtenant  or  belonging  to  It,  though 
not  speclflculiy  named,  and  that  nothing 
ot  the  usufruct  was  left  to  pass  to  Mrs. 
Allen  under  the  last  clause.  We  are  not 
disposed  to  construe  one  out  of  bin  rights 
under  a  contract  merely  because  such 
rights  are  seemingly  Inconsistent  with 
rights  prevloasly,  but  by  the  same  Instru- 
ment, granted  to  another.  As  has  been 
said,  the  Intention  of  the  parties  Is  to  con- 
trol,nnd'tbat  Intentlonis  to  be  gathered, 
not  from  single  words,  passagas,  or  sen- 
tences, but  from  a  consideration  of  tbe 
whole  Instrument,  taken  together,  in  Its 
general  scope  and  design."  Russell  v. 
Eubauks,  84  Mo.  86;  Sbickle  v.  Iron  Co., 
Id.  161 ;  Long  v.  Timms.  107  Mo.  612, 17  S. 
W.  Rep.  898;  Angiade  v.  St.  Avit,  67  Mo. 
436. 

Now,  taking  this  whole  contract,  and 
all  its  parts,  together,  It  Is  clear  that  the' 
property  in  which  Mrs.  Allen  was  to  take 
a  separate  estate,  free  from  the  claims  of 
the  husband,  with  power  of  disposal,  was 
limited  to  the  corpus  ot  the  property,  and 
did  not  include  tbe  usufruct.  Tbat  the 
parties  intended  that  tbe  hnsband  should 
have  the  "usufruct,  rents,  and  Income"  ot 
the  propert.v  of  the  wife  is  too  plainly 
written  in  tbe  contract  to  admit  of  ques- 
tion. We  are  not  able  to  see  that  the  in- 
tention BO  expressed  Is  In  contravention 
of  any  rule  of  law,  and  it  must  prevail. 

S.  It  Is  insisted  that  these  settlements 
should  be  enforced  as  beneficial  proviHluua 
for  the  wife,  and  tbe  court  should  prenurae 
that,  when  she  bas  released  her  marital 
rights  In  tbe  property,  tbe  busband  in- 
tended to  provide  her  an  equivalent  tor 
what  she  has  surrendered.  We  do  not 
think  such  equitable  considerations  should 
control  the  clearly-expressed  intention  of 
tbe  parties.  The  parties  were  both  com- 
petent to  contract,  and  made  their  own 
agreement.  The  court  should  not  inter- 
fere to  make  a  new  one.  Still,  looking  at 
all  tbe  provisions  of  tbis  contract,  and  19 
years  of  practical  lite  nnder  it,  tbe  resnlta 
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sbow  that  It  was  reatonably  b<)neflclal 
to  tbe  wife.  Marriage  Itaelf  in  Bald  to  be 
the  "blgbeat  conBideratiou  known  to  the 
law."  See  aatboritles  cited  In  McNutc  t. 
McNatt,  116  Ind.  645,  1»  N.  £.  Uep.  I!i5. 
Mrs.  Allen  at  the  time  wan  a  widow,  wltb 
toar  children  to  rear  and  educate.  She 
bad  property  in  her  own  right,  the  Income 
of  which  coald  barely  have  been  sufficient, 
in  her  condition  of  life,  for  the  support  of 
her  family  and  the  education  of  her  chil- 
dren. After  16  yean  of  married  life  under 
the  contract,  she  bae  her  children  educat- 
ed,  and  her  estate  more  than  doubled  in 
value.  This  la  the  financial  result  only, 
and  omits  altogether  tbe  prnvlslon  made 
for  her  by  will.  Taking  tbe  view  we 
adopt  of  tbe  contract,  it  is  deemed  nnnec- 
emary  to  consider  tbe  effect  on  the  right 
to  recover  back  rents  and  profits  tbe  ac- 
quiescence of  the  wife  to  their  approprta- 
tinu may  havebad.  JodgmentlB  affirmed. 
All  concur. 


Wbst  et  ai.  v.  McMnr.T.EN  et  ah 

(Suipremt  Court  qf  Missouri,  Division  No.  2. 
Nov.  29,  1893.) 

Pbactici  iw  Civil  Cases— NoNsnir  —  KEiNSTATB- 
KBKT — Right  or  Widott  to  Homestead  —  Ei^ 
rscT  OT  Rbkabriaob. 

1.  A  demurrer  Is  abandoned  by  answering 
after  the  demurrer  is  overruled. 

2.  Where  plaintiff  asks  for  an  instruction, 
which  is  refused,  and  then  takes  a  nonsuit,  with 
leave  to  set  tbe  same  aside,  wliich  is  afterwards 
done,  this  restores  plaintiff  to  all  his  rights  in 
the  case,  and  reinstates  the  case  for  triaL 

'A.  A  husband  died,  having  no  cliildren,  but 
leaving  a  widow,  who  brought  suit  against  his 
brothers  and  sisters  for  dower  and  homestead. 
She  then  married,  and  rented  out  the  home- 
stead, and  resided  with  her  husband  at  another 
place.  Hdd  that,  under  Laws  1875,  p.  60,  pro- 
viding that  "homestead  shall  pass  to  and  vest 
in  such  widow  and  children  •  •  •  until  the 
ybungest  child  shall  attain  its  legal  majority, 
and  until  the  death  of  such  widow,"  the  widow 
had  a  life  estate  in  the  property,  which  was  not 
-divested  by  her  subsequent  marriage,  and  she 
-could  rent  it  out  as  she  pleased  during  life. 
Kaes  V.  Gross,  3  S.  W.  Rep.  840,  92  Mo.  647, 
overruled. 

Appeal  from  circuit  court,  Cass  county; 
Chablbs  W.  Sloan,  .fudge. 

Action  by  Mary  A.  TV  est  and  husband 
against  Lewis  McMullen  and  utbera  for 
dower  and  homestead  In  lands  belong- 
ing to  estate  of  George  McMuUon,  bar 
former  busband.  From  a  Judgment  as- 
signing to  plaintiff  Mary  A.  West  dower 
and  homestead,  the  defendants  appeal. 
Affirmed. 

RHilejr  A  Barney,  tor  appellants.  Noab 
M.  Givaa,  tor  respondents. 

Qantt,P.  J.  This  action  was  originally 
commenced  November  20, 1886,  by  Mary  A. 
McVlullen,  the  widow  of  Oeorge  McMullen, 
for  the  assignment  of  her  dower  and  home- 
stead in  tbe  lauds  described  In  tbe  peti- 
tion, of  wblcb  be  died  seised,  and  was  oc- 
cupying asa  homestead  at  his  death.  Tbe 
defendants  are  tbe  administrator  and  sur- 
viving brothers  and  sisters  of  George  Mc- 
Mullen. No  children  were  born  of  tbe  mar- 
riage of  plalntllf  and  Oeorge  McMullen. 
Tbe  action  tbna  commenced  wascontinued 


for  cause  until  Majr,  1889,  wben  Mm.  Me- 
Miillen  intermarried  with  John  T.  West. 
Accordingly,  on  tbe  6th  of  January,  1880, 
her  busband,  John  T.  West,  was  made  a 
party  plaintiff,  and  an  amended  petition 
tiled.  Tothe  amended  petition  defendants 
answered,  and  for  their  defense  alleged 
that  tbe  widow  since  ber  marriage  to  Mr. 
West  bad  removed  to  his  residence,  and 
abandoned  tbe  homestead,  and  thereby 
lost  ber  right  to  a  homestead  In  the  lands. 
Plaintiffs  denied  tbis  in  tbeir  reply.  At 
tbe  May  term,  1890,  the  cansecame  to  trial. 
The  plaintiffs  offered  evidence  of  ber  mar- 
riage to  George  McMullen,  bis  owuersblp 
of  the  lands  described,  their  occupancy  tor 
18  years  as  a  homestead,  bis  death,  and 
her  continued  occupancy  until  she  began 
this  suit  for  tbe  assignment  of  her  home- 
stead and  dower  In  tbe  lands,  her  mar- 
riage to  Mr.  West,  removal  to  bis  bome, 
and  that  she  continued  to  control  tbe 
lands,  renting  them  to  tenants,  and  re- 
serving a  portifin  for  herself,  down  to  tbe 
time  of  tbe  trial.  At  the  conclusion  of  tbe 
evidence  on  this  trial  plaintiffs  asked  an 
instruction  that,  under  tbe  pleadings  and 
evidence,  Mrs.  West,  as  tbe  widow  of 
Oeorge  McMullen,  was  entitled  to  a  home- 
stead in  the  lands  described  in  the  peti- 
tion, which  the  court  refused,  and  there- 
upon took  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside,  and  on  the  28th  day 
of  May,  1890,  filed  their  motion  to  set  aside 
said  nonsuit.  This  motion  was  continued 
to  tbe  September  term,  1890.  Un  tbe  25th 
of  September,  1890,  this  motion  «as  sus- 
tained, and  defendants  excepted  to  tbe  ac- 
tion of  the  court  in  granting  It, and  at  the 
same  time  announced  that  "they  aban- 
doned the  cause  at  this  point,  and  would 
stand  on  tbe  Judgment  heretofore  rendered 
against  plaintiffs. "  The  cause  was  then 
continued  to  tbe  January  term,  with  leave 
to  defendants  to  file  a  bill  of  exceptions 
by  tbe  first  day  of  January  term,  which 
was  done.  Afterwards,  at  the  January 
term,  the  cause  was  again  reaijhed  tor 
trial,  plalntlRa  announced  ready,  and  the 
defendants  declined  to  api>ear.  There- 
upon the  court  heard  tbe  evidence,  and 
rendered  a  Judgment  tor  plaintiffs,  aa 
prayed  In  their  petition,  and  appointed 
commissioners  to  assign  ber  homestead 
and  dower,  and  at  thesame  term  tbe  com- 
mlRHioners  filed  their  report.  And  the  name. 
having  remained  on  file  three  days,  as  re- 
quired by  the  rules  of  the  court,  was,  on 
motion  of  plaintllfs,  taken  up,  considered, 
and  affirmed  by  the  court,  and  final  Judg- 
ment rendered  conflrmlngthesame.  From 
this  Judgment  so  rendered  this  appeal  is 
taken. 

Tbe  errors  assigned  are:  (1)  That  the 
court  erred  In  overruling  defendants'  de- 
murrer to  tbe  amended  petition;  (2)  that 
the  court  erred  in  setting  aside  the  non- 
suit; and  (3)  in  rendering  Judgment  for 
plaintiffs  on  the  facts. 

1.  Tbe  defendants,  having  answered 
after  their  demurrer  was  overruled,  aban- 
doned tbe  grounds  of  their  demurrer. 
Scovlll  V.  Glasner,  79  Mo.  449;  Pickering 
V.  Telegraph  Co.,  47  Mo.  467. 

2.  It  will  be  observed,  trorn  the  state- 
ment of  the  case,  that  tlie  appellants  have 
not  brought  to  tbis  court  any  ot  tbe  evi>- 
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denea  heard  at  tbe  Janaary  torm,  1800, 
when  thejadgment  was  rendered  In  this 
caose,  nor  have  they  Haved  any  exceptions 
to  any  of  that  eTidence;  so  that,  as  the 
case  Htands  here,  the  circuit  conrt,  having 
Jurisdictiuu  both  of  the  snbject-niatter 
and  over  the  persons  ot  plaintiffs  and  de- 
fendants, rendered  a  Judgiuent  tor  plain- 
tiffs,  and  no  exceptions  were  saved  to  any 
ruling  it  made  in  reaching  that  Judgment: 
bat  we  are  asked  to  set  aside  this  Joag- 
meot  because  tbe  same  court  in  thin  cause 
set  aside  a  nonsuit,  which  plaintiff  had 
taken  at  a  lormer  term,  on  account  ol  an 
adverse  ruling  ol  tbe  court,  and  gave  tbe 
plaintiff  a  new  trial.  When  the  coort  set 
aside  the  nonsuit,  the  parties  were  right 
where  they  were  when  the  Issues  were  first 
made  up  No  right  of  tbe  plaintiffs  or  de- 
fendants had  been  adjadlcnted.  Plaintiffs 
bad  been  driven  tu  a  nonsuit,  and  tbi*  set- 
ting aside  simply  restored  them  toastnnd- 
ing  in  court.  They  occupied  precisely  the 
same  position  as  if  they  htid  voluntarily 
dismissed  their  suit,  and  commenced  anew 
action,  and  defendant  had  answered.  No 
action  of  the  court  previous  to  this  was 
conclnsive  rither  upon  the  ronrt  or  the 
partlen.  Had  the  court  declined  to  set 
aside  the  nonsuit,  this  would  not  have  been 
an  adjudlcutlon  constituting  a  bar  to  a  sub- 
sequent action;  much  less  could  it  have 
such  a  result  when  the  court  set  aside  the 
nonsuit.  The  only  effect  was  tu  reinstate 
thecause  for  trial.  This  we  regard  too  clear 
for  argument.  National  Waterworks  Co. 
V.  School  Dist.  of  Kansas  City,23  Mo.  App. 
327;  Wells  v.  Moore,  49  Mo.  229;  Homer  v. 
Brown,  16  How.  864;  Insurance  Co.  v. 
Bruoghton,  109  [7.  S.121.3  Sup.Ct.  Itep.  99; 
Temploton  V.  Wolf,  19  Mo.  101.  Nothing 
bad  been  determined  by  the  trial  In  May, 
and.  when  the  cause  came  on  for  trial  in 
January,  the  proceedings  had  in  May  were 
of  no  effect.  Tbe  evidence  heard  then 
must  be  rehearsed,  and  the  court  was  free 
to  adhere  to  rulings  made  at  May  hearing 
or  not,  as  it  should  appear  to  him  then. 
The  defendants  have  no  standing  here 
They  are  attacking  a  proceeding  which 
was  entirely  within  the  discretion  ot  the 
court,  and  a  ruling  that,  if  it  had  been 
favorable  to  them,  could  not  have  affect- 
ed plaintiffs'  right  to  renew  their  nction. 
Having  saved  no  exception,  nor  filed  any 
motion  for  a  new  trial  at  the  January 
term,  1891,  they  are  in  no  position  to  ques- 
tion any  ruling  or  Judgment  ol  the  court 
made  at  that  term.  Baker  v.  Railroad 
Co.,  107  Mo.  230,  17  8.  W.  Rep.  816. 

8.  Tbe  record  proper  Is  before  us,  how- 
ever, from  which  It  appears  tbe  court  held 
That  Mrs.  West  did  not  forfeit  her  home- 
stead by  hersecond  marriage,  and  removal 
to  the  home  of  her  second  husband.  Tbe 
court  finds  that  ever  since  said  marriage 
she  has  continued  to  exercise  ownership 
over  the  homestead,  receiving  the  rents 
and  reserving  n  portion  ot  tbe  land  tor 
her  own  use.  The  decision  in  Kaes  v. 
Gross,  92  Mo.  647,  8  S.  W.  Rep.  840,  would 
support  appellants'  claim  that  she  had 
lost  her  homestead  by  her  marriage  and 
removal  to  her  husband's  home;  but, 
upon  consideration,  we  do  not  think  the 
Btatnte  was  correctly  construed  in  that 
case  In  holding  that  the  widow  lost  her 


homestead  by  falling  to  occupy  it.  Upon 
the  death  ot  her  husband,  a  lite  sstatt 
vested  in  her,  and  she  had  the  right  to 
lease  It,  and  receive  the  rents.  Issues,  and 
prod  nets.  Tbe  la  w  of  this  state  gi  vine  the 
widow  and  minor  children  the  homestead 
on  the  decease  ot  tbe  husband  and  father 
was  flrHt  passed  in  1865,  and  was  a  literal 
copy  of  the  statute  of  Vermont  on  tbe 
same  subject.  It  was  construed  in  Skout- 
en  V.  Wood,  57  Mu.  3S0,  aud  held  to  vest 
a  fee  in  the  widow,  there  being  no  minor 
children.  The  next  legislature  that  con- 
vened after  this  opinion  was  rendered  en- 
acted tbe  present  homestead  law,  using 
the  same  words  as  to  the  creation  of  the 
estate;  that  Is,  "his  homestead  shall  pass 
to  and  vest  in  such  widow  and  children, 
*  *  *  until  the  youngest  child  shall  at- 
tain its  legal  majority,  and  until  the 
death  of  such  widow."  Laws  March  18, 
1875,  p.  60.  We  think  the  statute  vested 
In  tbe  widow  aud  minor  children,  If  any, 
an  estate  fur  ber  lite,  and  during  tbeir 
minority,  ami  not  a  mere  right  of  occn- 
pancy.  Decisions  upon  statutes  essential- 
ly different  from  ours  throw  no  light  upon 
the  question.  But  our  own  decisions,  and 
those  ot  the  Vermont  courts  and  of  New 
Hampshire  under  tbe  act  of  1S68,  deter- 
mine that  the  homestead  Is  a  life  estate 
In  land,  and  not  a  mere  exemption,  de- 
pendent upon  occupancy;  and,  being  a 
vested  life  estate,  the  widow  may  use  or 
rent  It  out  as  she  sees  fit  during  ber  life. 
Rockhey  v.  Rockhey,  97  Mo.  76, 11  S.  W. 
Rep.  226;  Freund  v.  McCall,  78  Mo.  843; 
Lake  v.  Page,  63  N.  H.  318,1  Atl.  Rep.  113; 
Skonten  t.  Wood,  57  Mo.  380,  and  eases 
cited  ;  Day  v.  Adams,  42  Vt.  616. 

We  have  thonght  best  to  express  oar 
opinion  as  to  the  correctness  ot  the  Judg- 
ment, lest  the  parties  should  feel  inclined 
to  question  tbe  title  to  this  homestead  in 
some  other  form.  While  we  hesitate 
somewhat  to  announce  a conclnston  differ- 
ent from  that  reached  in  Kaes  v.  Oross, 
92  Mo.  847,  8  S.  W.  Rep.  840,  it  aeems  to  us 
that  the  ruling  ought  no  longer  to  be  fol- 
lowed. 
The  Judgment  is  afiSrmed.    All  concur. 


Statb,  to  Use  of  Salomon,  t.  Mason  et  al. 

(Supremt  Cowrt  of  Missouri,  Dtrntalon  No.  8. 
Nov.  a»,  ise3.) 

FSAUDnLBNT  COlrVSTANOKS— QOBSTION    FOB   JUBT 
—  KNOWLEDOB  op  GbaNTEB— CONBIDEBATIOS. 

1.  Where  a  sale  is  attacked  by  creditors  ot 
the  vendor  on  the  groand  of  fraud,  and  the  only 
consideration  claimed  for  the  sale  is  the  surren- 
der of  certain  notes  held  by  the  vendee  against 
the  vendor,  the  question  of  tbe  validity  of  the 
notes  is  for  the  jury. 

2.  To  show  that  one  of  the  notes  surren- 
dered in  consideration  of  the  sale  had  been 
previously  paid  by  the  vendor,  defendant  in- 
troduced in  evidence  the  settlement  of  the 
vendee's  account  as  executor  of  the  estate,  in 
connection  with  which  the  debts  secured  by  the 
notes  arose,  in  which  settlement  tbe  vendee  had 
charged  himself,  as  executor,  with  cash  from 
the  vendor  to  the  amount  of  one  of  the 
notes.  Beld,  that  the  deposition  of  the  law- 
yer who  drew  the  settlement  was  admissible 
to  show  what  the  vendee  said  to  him.  In  explana- 
tion of  the  item,  at  the  time  he  drew  the  settle- 


Digitized  by 


Google 


630 


SOUTHWESTEKN  BEPOBTBB,  Vol.  2a 


(Mo. 


ment;  the  ▼endoi'a  daclaratlona  beiiig  material 
facta  in  Indicating  hia  intention  at  the  time. 

8.  A  aaie,  though  made  b^  the  vendor  with 
a  frandulent  intent,  la  not  TOid  unleas  the  ven- 
dee had  actual  notice  and  knowledge  of  such 
intent;  the  mere  knowledge  of  facta  which  if  In- 
veatigated  would  lead  to  knowledge  of  the  frand 
not  beinj;  sufficient. 

4.  Where  a  preference  ia  given  by  an  insol- 
vent debtor  to  a  particular  creditor,  who  takea 
hia  goods  in  satiafaction  of  bona  fide  debts, 
actual  participation  in  the  fraud  by  the  cred- 
itor is  necessary  to  make  his  acceptance  of  the 
goods  fraudulent. 

5.  The  fact  that  the  value  of  goods  sold 
may  have  been  largely  in  excess  of  the  amount 
due  the  vendee  on  the  notes  would  not  of  itself 
make  the  sale  fraudulent,  but  it  would  be  a 
ground  of  inference  from  which  the  jury  might 
draw  the  conclusion  that  a  preference  was  made 
in  fraud  of  other  creditors. 

6.  Where  an  inference  of  fraud  may  be 
drawn  from  all  the  facts  and  circumstances  of 
a  transaction,  the  question  of  fraud  should  be 
submitted  to  the  jury. 

Appeal  from  8t.  Louis  clrcalt  court; 
Danibl  D.  FiBBUR,  Judge. 

Action  by  tbe  state,  uu  tbe  relation  of 
Bernard  J.  Salomon,  aKalnet  Isaac  M. 
Mason,  and  others  on  the  bond  of  defend- 
ant Masou,  as  sberiff  of  the  city  of  St. 
Louis,  to  recover  damages  tor  taking 
under  a  writ  of  attachment,  and  gelling, 
certain  goods  claimed  by  plaintlR.  Prom 
a  Judgment  lor  defendants,  relator  ap- 
peals.   Beversed. 

D.  P.  Dyer  and  David  Goldamith,  for  ap- 
pellant. Chester H.Krniu,  John  C.  Oniek, 
and  fraak,D&WBoa  A  Uarvta,  forrespoud- 
«nt8. 

Macfablanb,  J.  This  is  an  action  up- 
on the  bond  of  defendant  Mason,  as  sherltf 
ol  tbe  city  of  St.  Louis,  to  recover  dam- 
ages for  taking,  under  writs  of  attach- 
ment issued  in  April,  1888,  against  one 
Isaac  Trepp,  and  selling,  certain  goods 
«lalm9d  by  plalntllT.  The  annwer  admits 
the  seisnre  and  conversion  of  the  goods, 
but  charges  that  they  were  In  (act  the 
property  of  the  debtor,  Isaac  Trepp,  and 
were  transferred  to  plaintlftrrauduiently, 
and  with  Intent  to  hinder,  delay,  and  de- 
fraud his  creditors.  Isaac  Trepp,  a  mer- 
chant doing  business  in  Centralia,  111.,  be- 
ing in  failinir  circumstances,  on  tbe  18th 
day  of  April,  1883,  sold  plaintiff  and  oth- 
ers his  entire  stock  of  goods,  which  were 
at  once  moved  to  St.  Louis,  where  those 
received  by  plaintlH  were  attached  by  the 
creditors  of  Trepp.  The  evidence  shows 
that  plalntin,  Salomon,  anil  Trepp  were 
brothers-in-law,  having  married  sisters, 
who  were  the  daughters  of  one  Martin 
Frank  of  New  York:  that  plaintiff  was 
tbe  executor  of  said  Frank,  and,  as  such, 
at  the  date  of  the  sale  of  the  goods,  held 
three  notCH  aKain8tTreppfor$.3,500, fS.OOO, 
and  $2,000,  retipectively.  PlaintlR  claims 
that  the  goodslu  controversy  were  bought 
and  paid  (or  In  settlement  of  these  notes. 
The  good  faith  of  this  sate  constitutes  the 
matter  of  controversy  In  this  suit. 

1.  The  court  was  asked  by  plaintiff  to 
instruct  the  Jury,  us  a  matter  of  law,  that 
Trepp  was  Indebted  to  plaintlfl  at  the 
date  of  the  sale  and  transfer  of  the  goods 
in  the  (ull  emi>unt  of  the  oald  three  notes, 
unless  the  f3,500  note  had  been  paid,  and 
that  tbe  burden  o(  proving  payment  was 


OB  defendant.  Then  waa  no  direct  stI- 
dence  tending  to  impeach  the  yalidity  of 
the  three  notes,  bnt  tbe  evidence  did  tend 
to  prove  payment  o(  tbe  one  for  $!),oOO. 
The  Instruction  was  asked  on  tbe  theory 
that  the  notes  were  prima  facie  valid,  and 
proof  of  their  InTslidlty  should  be  made 
by  defendant.  Tbe  Issue  in  the  case  waa 
whether  tbe  sale  was  fraudulent,  and  not 
whether  the  notes  were  valid.  The  qaes- 
tion  of  the  validity  of  the  notes,  therefore, 
was  only  Incidentally  involved  in  tbe  Issue. 
They  only  represented  the  consideration 
tor  the  transfer  of  tbe  goods,  and,  as  be- 
tween the  maker  aud  the  payee,  were 
prima  facie  valid.  Tbe  consideration  of 
the  sale  was  one  of  the  necessary  elements 
of  its  validity.  The  only  consideration 
shown  or  claimed  by  tbe  parties  to  tbe 
transaction  was  the  surrender  and  cancel- 
lation of  these  notes.  It  the  notes  evi- 
denced valid,  sobalBting  debts,  then  they 
constituted  a  sofficlent  consideration,  as 
between  tbe  parties,  for  the  sale  of  tbe 
goods;  bnt,  when  the  validity  of  tbe  sale 
Is  challenged  by  third  parties  on  tbe 
ground  ol  trand,  every  part  of  the  trans- 
action, including  the  validity  o(  tbe  con- 
sideration, is  subject  to  investigation.  We 
do  not  think  that  notes  or  otberevidences 
of  Indebtedness  between  the  parties  to  an 
alleged  fraudulent  transaction  are,  as  a 
matter  of  law,  to  be  declared  valid.  iSncb 
evidence  is  too  easily  manufactured  to  be 
allowed  conclusively  tn  uphold  a  trans- 
action, the  good  faith  of  which  is  qaes- 
tioned.  In  determining  such  question  the 
Jury  should  be  allowed  to  Judge  of  the 
whole  transaction  from  all  the  facts  and 
circnnistances  in  evidence.  There  was  no 
error  in  refusing  the  instruction. 

2.  At  tbe  trial,  for  the  purpose  ol  prov- 
ing that  t^e  $3,500  note  had  been  paid 
prior  to  the  sale,  the  ilefendantlntroduced 
in  evidence  the  settlement  of  plalntllf,  as 
executor  of  Frank,  one  Item  thereof  with 
which  be  had  charged  himself  being, "cash 
from  Isaac  Trepp,  $3,500."  Defendant 
also  read  a  deposition  of  plaintiff,  taken 
in  another  suit,  involving  the  validity  of 
the  same  sale.  In  this  de'posltlon  tbe 
plaintiff  was  given  an  opportunity  to  ex- 
plain the  charge  of  $3,500,  contained  in  the 
settlement.  In  rebuttal  plaintiff  offered 
to  read  a  deposition  ol  one  Mclntyre,  tbe 
lawyer  who  prepared  the  settlement  for 
him.  By  tbis  witness  plaiutiff  offered  to 
prove  that  when  the  settlement  was  made 
be  had  told  witness  that  $3,000  of  tbe  $3,- 
500  charge  in  the  settlement  was  the  $3,- 
000  note  which  the  wife  of  plaintiff,  as 
heir  of  Martin  Frank,  deceased,  received 
as  a  distrlbntlve  share  in  the  estate,  and 
$.700  be  himself  had  paid  to  tbe  estate  on 
the  note.  This  evidence  was  excluded  by 
the  court.  The  fact  which  the  insertion 
of  the  item  in  the  settlement  tended  to 
prove  was  in  the  nature  of  a  declaration 
on  the  part  of  plaintiff  that  the  $3,500 
note  had  been  paid.  We  think  what 
plaintiff  said  at  tbe  time,  in  explanation 
of  the  act,  was  admissible  as  a  part  of  the 
transaction.  The  act  of  inserting  the 
Item  In  the  settlement  should  be  viewed, 
and  its  effect  Judged,  In  the  light  of  the 
verbal  acts  of  plaintiff  while  doing  or  di- 
recting it.    They  were  admissible  as  Indi- 
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«atlDg  the IntentloD  at  tbe  time,  "and  are 
therefore  admitted  in  proof  like  any  otber 
material  facte."  1  Greenl.  Ev.}  108;  State 
V.  tiabriel,  88  Mo.  038,  and  antiioritiee 
cited. 

8.  Tbe  eoart  inatrncted  tbe  Jury,  on  r«»- 
<ine8t  of  defendant,  io  effect,  that  it  tbe  sale 
was  made  by  Trepp  with  intent  to  binder, 
delay,  or  defraud  bis  creditors,  and  plain- 
tiff "knew,  or  bad  good  reason  to  know, 
of  eneh  Intent"  al  tbe  time,  and  that  tbe 
value  of  the  sTOods  transferred  was  "large- 
ly in  excess"  of  tbe  amount  then  actually 
'due  on  said  three  notes,  the  sale  was 
fraudulent  and  void.  A  sale,  though 
marie  by  tbe  vendor  with  a  fraudulent 
intent,  will  not  be  declared  void  unless 
tbe  vendee  had  actual  notice  and  knowl- 
edge of  such  intent.  The  kno  wledge  of  tacts, 
which,  it  investigated  and  followed  out, 
would  lead  to  knowledKe  of  the  fraud,  is 
not  deemed  sufflclent  under  tbe  decisions 
of  this  court.  It  is  "not  tbe  duty  of  every 
purchaser  of  goods  to  ioquire  into  the  mo- 
tives of  the  vendor  for  making  the  sale,  for 
such  a  rule  would  hamper  the  transfer  of 
personal  property  to  an  extent  which 
would  be  detrimental  to  commerce,  and 
flubversive  of  the  policy  which  encourages 
freeaud  un trammeled  trafflcin  such  proper- 
ty. "  Van  Raalte  v.  Harrington,  101  Mo. 
610,  14  8.  W.  Rep. 710, and  cases  cited;  Oar- 
roll  V.  Hay  ward,  124  Mass.  120.  The  court 
goes  further  yet.  In  the  proof  required  to 
establish  fraud,  in  a  preference  given  by 
an  Insolvent  debtor  to  one  or  more  ci-edlt- 
ors,  when  goods  are  taken  in  satisfaction 
of  bona  tide  debts.  In  such  case  the  cred- 
itor has  the  right  to  look  after  his  own  In- 
terest, and  is  not  required  to  consult  the 
interest  of  tbe  other  creditors;  and  actual 
participation  in  tbe  fraud  is  necessary  to 
make  bis  acceptance  of  the  goods  fraudu- 
lent. Simple  knowledge  is  not  enough. 
Sexton  T.  Anderson,  95  Mo.  373,  8  S.  W. 
Rep.  564,  and  cases  cited  ;  Holmes  v.  Braid- 
wood,  82  Mo.  610.  It  is  evident  that  the 
instruction  Is  improper  In  predicating 
fraud  in  the  sale  upon  the  fraudulent  In- 
tent on  tbe  part  of  tbe  vendor,  and  only 
"good  reason  to  know  of  such  intent*  l>y 
the  vendee. 

4.  Omitting  from  tbe  instruction  that 
part  relating  to  the  knowledge  of  plaintiff 
of  the  Iraudulent  Intent  of  Trepp,  does 
enough  remain  to  make  It  a  proper  decla- 
ration of  law?  If  the  vendor  intended 
fraud,  and  tbe  value  of  the  goods  was 
largely  In  excess  of  tbe  debts  surrendered, 
would  the  sale  be  fraudulent,  as  to  the 
other  creditors,  as  a  matter  of  law? 
There  is  no  doubt  that  Inadequacy  of  price 
In  the  sale  of  property  by  an  Insolvent 
debtor  Is  a  badge  of  fraud,  but  it  is  not  re- 
garded sufflclent  alone  to  raise  a  legal  in- 
ference of  fraud,  unleRs  so  grossly  so  as  to 
"strike  the  understanding  at  once  with 
the  conviction  that  such  sale  could  not 
have  been  made  in  good  faith.*'  Bump, 
Fraud.  Conv.  44,  45;  Ames  v.  Ollmoro,  59 
Mo.  549;  8  Amer.  &  Eug.  £nc.  Law,  7(>0. 
The  fact  that  the  goods  transferred  may 
have  been  largely  in  exceus  of  the  amount 
due  ou  the  three  notes  did  not  Itself  make 
this  transaction  fraudulent.  It  "might 
be  grounds  of  inference"  from  which  the 
)nry  may  have  drawn  tbe  conclusion  that 


the  preference  was  made  in  fraud  of  otber 
creditors,  and  tbe  instrnction  should  have 
been  so  framed  as  to  permit  the  Jury  to 
draw  tbe  inference.  Bump,  Fraud.  Conv. 
34;  8  Amer.  &  Eng.  Enc.  Law,  770.  Tbe 
value  of  tbe  goods  sold  and  tbe  amount 
due  on  the  notes  werebotb  disputed  facts, 
which  must  have  been  known  before  tbe 
value  and  prfcecould  have  been  compared, 
and  tbe  adequacy  or  inadequacy  deter- 
mined. Tbe  words  "largely  in  excess," 
used  in  the  instructions,  are  too  indefinite 
to  convince  the  understanding,  as  an  infer- 
ence of  law, that  the  transfer  was  made  in 
bad  faith.  We  think  tbe  court  erred  In 
giving  this  instruction. 

6.  PlalntIB  Insists  that,  unless  one  or 
more  of  tbe  notes  bad  been  paid,  there 
was  no  evidence  of  fraud  in  the  case,  and 
the  court  should  have  so  instructed  tbe 
Jury.  Without  undertaking  to  review  the 
evidence,  but  after  a  careful  consideration 
of  It,  we  conclude  that  it  was  sufilcient  to 
authorise  tbe  submission  of  the  Issue  to 
tbe  Jury.  Fraudulent  transactlnnsarenot 
committed  openly,  and  in  tbe  light  of  day, 
but  generally  with  secrecy,  and  witb  a 
view  of  concealing  tbe  evidence  of  It. 
Fraud  must,  therefore,  generally  be  in- 
ferred from  all  tbe  facts  and  circumstances 
which  characterise  the  transaction. 
Where  an  inference  of  fraud  may  be  drawn 
from  all  tbe  circumstances,  the  question 
should  be  submitted  to  the  Jury.  Other 
errors  are  assigned,  but  we  find  no  otber 
ruling  which  cunstltutes  reversible  error, 
or  which  demands  special  consideration. 
For  tbe  errors  indicated,  tbe  Judgment 
will  be  reversed,  and  the  cause  remanded. 
All  concor. 


Williams  at  tH.  v.  Cbicaoo,  S.  F.  &  G.  Bt. 
Co.  et  &I. 

(Supreme  Court  of  MissouH,  Ctotoion  No.  S. 
Oot.  20,  1892.) 

Railboad  Contbact— Construotiow— Bubmissioh 
10  Enoinber— Actios  fob  Bueach— Fleadins 
—Quantum  Meruit— Likn— Liabilities  or  Poa- 
OHASER  or  Road — Kbvibv  on  Appeal. 

1.  In  an  action  against  a  railroad  company 
for  work  performed  under  a  contract  stipulatinK 
that  it  shall  be  executed  under  the  direction  of 
the  company's  engineer,  by  whose  admeasure- 
ments the  amount  of  work  performed  t^lla^  be 
determined,  and  whose  determination  shall  be 
conclusive,  the  stipulation  was  binding,  since  it 
was  a  part  of  the  consideration  of  the  contract. 

2.  The  fact  that  the  engineer  was  a  stock? 
holder  of  the  company  does  not  render  the  sul>- 
mission  to  him  invalid  on  the  ground  that  he  is 
made  a  jndge  in  his  own  case,  since,  by  the  con- 
tract, the  engineer  is  not  a  judge  between  the 
parties  indifferently,  but  a  person  who  repre- 
sents the  company,  and  will  look  after  its  inters 
est. 

3.  The  first  connt  in  the  complnint  set  out 
the  contract,  and  then  nllesod  that  the  engineer, 
though  often  requested,  did  not  make  the 
measurements  as  re<iiiired  by  the  contract,  and 
certify  them,  and  that  his  failure  so  to  do  was 
fraudulent,  and  collusiye  with  defendant  The 
answer  denied  this  allegation,  and  set  out  the 
final  estimate  of  the  engineer.  The  reply  in- 
ferentially  admitted  there  was  an  estimate 
made  by  the  engineer,  but  alleged  that  it  was 
made  in  violation  of  the  contract,  and  was 
fraudulent  Held,  that  before  plaintiffs  could 
introduce  evidence  of  the  amount  and  value  of 
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the  work  done  by  them  they  moat  first  ahow 
that  the  engineer  had  refused  to  make  an  es- 
timate as  required  by  the  contract,  after  de- 
mand, since  the  issue  presented  was  one  of  cer- 
tificate or  no  certificate. 

4.  The  second  count  In  the  complaint  was 
one  of  quantum  meruit,  under  which  plaintiffis 
offered  to  show  that  the  engineer  had  failed  to 
measure  the  worlc,  plaintiSs'  compliance  with 
the  contract,  and  the  amount  and  value  of  the 
work  done,  which  was  excluded.  Bdd,  that  the 
court  erred  in  excluding  the  evidence,  since  de- 
fendant's allegation  of  certificate  made  was  a 
matter  of  defense  at  this  stage  of  the  trial,  and 
did  not  preclude  plaintiffs  from  showing  under 
either  count  the  amount  of  their  work,  and 
since  they  had  a  right  to  show  that  the  engiueer 
misconstrued  the  contract,  and  had  not  meas- 
ured the  work  according  to  contract,  for  which 
purpose  an  allegation  of  fraud  was  unnecessary. 

5.  In  such  case  plaintiffs  cannot  recover 
more  than  the  contract  price,  since  the  contract 
must  control  as  to  price  ana  all  other  matters 
fixed  by  the  contract. 

6.  In  such  case,  where  a  part  of  plaintiffs' 
petition  was  stricken  out  on  motion,  and  in  the 
motion  for  a  new  trial  no  complaint  was  made 
thereto,  it  Is  not  reviewable  on  appeal. 

7.  The  allegations  that  the  engineer  fraud- 
ulently failed  to  make  the  required  measure- 
ments are  insufficient  to  enable  plaintiffs  to 
Impeach  his  measurements,  since  they  are  too 
general  to  grive  the  court  or  defendant  any  in- 
formation of  the  fraudulent  acts  relied  upon. 

8.  The  award  of  the  engineer  is  impeacha- 
ble for  fraud  or  gross  mistake. 

0.  Upon  an  issue  in  quantum  meruit  plain- 
tiffs  were  not  obliged  to  call  the  engineer  as  a 
condition  precedent  to  establishing  their  case 
before  the  jury. 

10.  The  plaintiffs   filed   a  lien   against   the 

ftroperty  of  defendant,  and  in  their  statement 
nmped  the  items  of  debit  and  credit  A  few 
days  later  they  filed  another  lien,  and  in  their 
statement  set  out  the  amount  claimed,  the  na- 
ture of  the  work,  the  materials  furnished,  the 
dates  when  the  work  was  done,  and  the  items 
of  credit.  Both  liens  were  filed  within  90  days 
from  the  time  when  the  work  was  finished.  The 
action  was  brought  on  the  second  lien.  Held. 
that  the  conrt  erred  in  directing  the  jury  to  find 
against  the  plaintiffs'  right  to  a  lien,  since,  under 
Kev.  St.  18(9,  art.  4,  c.  47,  providing  that  con- 
tractors, material  men,  and  laborers  on  railroads 
shall  have  a  lien  if  filed  within  90  days  from  the 
time  when  the  work  was  finished,  the  plaintiffs 
were  entitled  to  one  valid  lien,  and,  if  their  first 
lien  was  faulty,  they  had  a  right  to  file  another 
within  90  days  from  the  time  when  their  work 
was  finished. 

11.  Where,  during  the  progress  of  contract 
work  for  a  railroad  company,  it  sells  out  to  an- 
other railroad  company,  and  the  latter  assumes 
to  pay  its  grantor  s  debts,  it  is  not  necessary 
for  the  contractors  to  file  their  lien  within  90 
days  of  the  sale,  in  order  to  preserve  their  lien 
against  the  second-named  comijany,  since  the 
contract  will  support  a  lien  against  the  former 
company,  and  all  who  take  the  property  with 
notice  of  the  obligation. 

12.  In  an  action  praying  a  personal  Judg- 
ment against  both  companies,  where  it  appeared 
that  plaintiSs  had  accepted  money  due  them  for 
work  from  the  second-named  company,  the  court 
erred  in  directing  the  jnry  on  that  account  to 
find  for  all  the  defendants  except  the  second- 
named  company,  since  the  acceptance  of  the 
money  did  not  work  a  release  of  tne  first-named 
company. 

Appeal  from  circuit  court,  Macon  coun- 
ty; Andrew  Ei.uso.v.  Jud^e. 

Action  by  Benezette  Willianis  nod  others 
axalnst  the  Chicago,  Santa  Fe  &  Califor- 
nia Railway  Company  and  others  to  en- 
force a  contractors'  lieu  for  work.  The 
Jury  found  aKalnst  the  Hen,  and  for  all 


the  defendants  except  tbe  Cbleago,  Santa 
Fe  &  California  Railway  Company,  and 
plaintiffs  appealed.    Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Qantt,  P.  J.; 

In  tbe  year  1887  tbe  Chicago,  Hanta  Fe 
ft  California  Railway  Company,  of  Iowa, 
a  corporation  of  the  state  of  Iowa,  began 
tbe  construction  of  a  line  of  railroad  from 
KanRas  City,  Mo.,  tbrougb  MlMSOuri  and 
Iowa,  to  tbe  Mississippi  river,  and  tbeChl- 
cago,  sianta  Fe  ft  California  Railway 
Conipaoy,  an  Illinois  corporation,  began 
tbe  construction  of  a  railroad  from  tbe 
Mississippi  river  to  Chicago,  In  continua- 
tion of  tbe  other  line.  A.  A.  Robinson 
was  second  vice  president  and  chief  en- 
gineer of  tbe  IllIuolB  company.  B.  F. 
Booker  was  cbiel  engineer  of  tbe  Iowa 
company.  On  the  12tb  of  January,  1887, 
tbe  plulutiOs  In  this  action  entered  into  a 
written  contract  with  tbe  Iowa  corpora- 
tion to  do  tbe  following  work:  'The 
grubbing,  clearing,  and  grading.  Includ- 
ing tbe  furnishing  of  materials,  as  8()eci- 
fled  in  said  contract,  to  complete  tbe  road- 
bed, and  prepare  the  same  ready  for 
receiving  tbe  superstru<^tnre  upon  that 
portion  of  said  railroad  described  In  said 
contract  as  'sections  75  to  &i,  InclnslVH.  In 
division  a,'  which  said  sections  of  said 
road  commenced  abont  three  miles  west 
of  the  Qrand  river,  in  tbe  county  of  Car- 
roll, and  terminated  at  the  easterly  end  of 
said  section  114,  In  tbe  connty  of  Macon, 
running  through  parts  of  Carroll,  Charl- 
ton, Linn,  and  Macon  counties.  In  the 
state  of  Missouri. "  Said  contract  con- 
tained, among  others,  tbe  following  pro. 
visions:  "The  work  shall  be  executed  un- 
der tbe  direction  and  supervision  of  the 
chief  engineer  of  said  railway  company 
and  his  assistants,  by  whose  meaaore- 
ments  and  calculations  tbe  quantities  and 
amonuta  of  tbe  several  kinds  of  work  per- 
formed under  this  contract  shall  be  deter- 
mined, and  whose  determination  shall  be 
conclusive  upon  the  parties,  and  who  shall 
have  full  power  to  rejector  condemn  all 
work  or  materials  which  In  bU  or  their 
opinion  do  not  fully  conform  to  the  spirit 
of  this  agreement;  and  said  chief  engineer 
shall  decide  every  question  which  cau  or 
may  arise  between  the  parties  relative  to 
the  execution  thereof,  and  his  decision 
shall  be  binding  and  final  upon  both  par- 
ties. And  whereas,  tbe  classification  of 
excavation  provided  tor  in  the  annexed 
apeciflcatlons  Is  of  a  character  that  makes 
It  necessary  that  special  attention  shonid 
be  called  t«i  It,  It  is  expressly  agreed  by 
tbe  parties  to  this  contract  that  the  de- 
termination by  the  measurements  and 
calculations  of  the  said  engineer  of  tbe 
respective  quantities  of  such  excavation 
shall  be  final  and  conclusive.  The  afore- 
said party  of  the  second  part  hereby 
agrees  that  whenever  this  contract  sbntl 
be  completely  performed  on  the  part  of 
the  said  party  of  the  first  part,  and  the 
engineer  has  certified  the  same  In  writing, 
the  said  party  of  the  second  part  shall, 
within  ten  days  thereafter,  pay  to  said 
party  of  the  first  part  any  remaining 
sums  due  for  said  work  according  to  this 
contract.  It  Is  further  agreed  between 
tbe  parties  that  monthly  payments  shali 
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be  made  by  the  party  of  the  second  part, 
on  tbe  certificate  of  the  engineer,  for  work 
done,  deducting  10  per  cent,  from  the 
value  of  work  done,  as  axreed  compensn- 
tiun  for  damagee,  to  be  forever  retained 
by  the  party  of  the  second  part.  In  case 
the  whole  amount  of  work  bt*relD  named 
aball  not  be  done  in  accordance  with  tbls 
agreement.  For  tbe  purpose  of  avoiding 
all  CBDRes  of  dlRerence  or  dlspnte  between 
the  parties  to  tbls  contrnet,  relative  to 
ita  true  Intent  or  meaning,  and  for  the 
purpose  of  adjostlng  In  an  amicable  man- 
ner any  difference  that  may  or  can  arise 
relative  thereto.  It  is  hereby  mutually  un- 
derstood and  agreed  by  the  parties  as  fol- 
lows, to  wit:  (1)  No  extra  charges  will 
be  claimed  or  allowed  on  account  of 
cbangeB  eltber  In  tbe  line  or  grade  of  tbe 
road,  tbe  prices  herein  mentioned  being 
conHidered  as  full  compensation  for  the 
various  kinds  ot  work  herein  agreed  to  ba 
performed.  (2)  Whenever  work  Is  re- 
quired to  be  done  whloh  is  not  now  eon- 
tent  plated  or  covered  by  tbe  prices  herein 
mentioned,  the  engineer  shall  Ox  sncb 
prices  for  tbe  work  as  he  shall  consider 
just  and  equitable,  and  the  said  parties 
•ball  abide  by  sncb  prices:  provided,  tbe 
party  of  the  first  part  enter  upon  and 
commence  such  work  with  fnll  knowledge 
of  tbe  price  BO  fixed  by  the  engineer;  but, 
if  the  party  of  the  first  part  decline  execut- 
ing said  work  at  the  price  fixed  by  tbe  en- 
gineer, then  the  party  of  the  second  part 
may  enter  into  contract  with  any  person 
or  persons  for  Its  execution,  tbe  same  as 
if  tbls  contract  had  never  existed ;  and  it 
extra  work,  or  work  not  provided  for  in 
this  contract,  is  performed  by  tbe  con- 
tractors, wItDout  protest  or  notice  in 
writing  to  the  engineer  and  to  tbe  party 
ot  tbe  second  part,  before  prices  shall  have 
been  fixed  to  such  work,  then  tbe  engineer 
shall  estimate  the  same  at  snch  prices  as 
he  shall  deem  Just  and  reasonable,  and  bis 
decision  shall  be  final,  and  the  party  ot 
the  first  part  shall  accept  of  such  prices  in 
full  satisfaction  ot  all  demands  against 
tbe  party  of  the  second  part  for  said  ex- 
tra work.  But  nothing  shall  be  deemed 
extra  work  that  can  he  measured  or  esti- 
mated under  tbe  provisions  of  this  con- 
tract." Thespeciflcatiobs,  attached  tosaid 
contract,  and  made  a  part  thereof,  con- 
tained, among  others,  the  following  pro- 
visiouif:  "Loose  rocli  shell  comprise— 
First,  shale  or  noapstone,  lying  in  Its 
original  or  stratified  position,  coarse  boul- 
ders in  gravel,  cemented  gravel,  bardpan, 
ur  any  other  material  requiring  the  use 
ot  pick  and  bar,  or  which  cannot  be 
plowed  with  a  strong  ten-incb  grading 
plow,  well  handled,  behind  a  good  six 
mule  or  borso  team ;  aecond,  detached 
rock  or  boulders  in  masses  exceeding  one 
and  one  halt  cubic  feet  and  lees  than  one 
cubic  yard.  Solid  nick  shall  comprise — 
Firtit,  rock  in  solid  beds  or  masses,  in  Its 
original  or  stratified  position;  second, 
boulders  or  detached  masses  of  rock  ex- 
ceeding one  cubic  yard,  and  all  other  ma- 
terial which,  in  the  Judgment  of  tbe  en- 
gineer, cannot  be  removed  without  being 
blasted.  (21  Measurement  will  be  made  by 
tbe  cubic  yard  of  twenty-seven  (27)  cubic 
feet  from  trne  measured  prisms,  indicated 


by  tbe  cross  section  notes  or  slope  stake* 
of  the  engineer.  When  measurement  is 
made  in  embankment,  an  allowance  for 
shrinkage  will  be  used  in  making  esti- 
mates as  follows:  Ten  per  cent,  on  cast- 
ing or  shovel  work,  five  per  cent,  oa 
scraper  work,  and  seven  per  cent.  oi» 
wagon  work.  Tbese  percentages  may  be 
deducted  from  the  true  measured  prisms, 
or  the  embankments  may  be  required  to 
be  raised  that  much  higher,  at  the  discre- 
tion of  the  engineer."  The  contract  is 
set  out  in  full  in  the  petition. 

The  plaintiffs  entered  upon  tbe  work  ot 
performing  said  contract  on  or  about 
the  7th  day  of  February,  1887,  and  com- 
pleted the  same  on  or  about  the  19th  day 
ot  January,  1888.  On  or  about  the  16tb 
day  ot  July,  1S87,  the  said  railway  com- 
pany of  Iowa  executed  and  delivered  to 
tbe  said  defendant  tbe  Chicago,  Santa  Fe 
ft  California  Railway  Company  a  con- 
veyance ot  all  its  road,  its  railway  prop- 
erty, corporate  rights  and  fraucbises, 
indadlng  said  roadbed  being  constructed 
by  appellants,  and  the  said  grantee  com- 
pany assumed  and  agreed  to  pay  all  the 
debts,  and  carry  out  and  execute  all  tbe 
contracts,  ot  tbe  said  grantor  company, 
and  the  said  grantee  company  took  pos- 
seesion  of  the  road,  and  tbe  contract  after 
that  time  was  carried  on  under  the  direc- 
tion and  soperintendence  ot  the  engineer* 
of  said  company.  On  tbe  18tb  day  of 
March,  1888,  plaintiffs  filed  a  railway  con- 
tractors' Hen  against  the  railroad  in  Mis- 
souri, in  the  ofllce  of  the  circuit  clerk  ot 
Macon  county,  alleging  that  tbe  work  was 
eompleted  December  19, 1888,  and  claimlnK 
a  balance  dne  of  9118,870.  A  copy  of  thie 
lien  was  also  filed  In  the  oflice  ot  the  secre- 
tary of  state  within  five  days  thereafter, 
and  a  copy  served  on  defendant.  On  the 
19th  ot  March,  plaintiffs  began  their  ac- 
.tion  to  enforce  their  lien.  The  final  esti- 
mate of  tbe  chief  engineer  of  tbe  defendant 
of  all  tbe  work  on  this  contract  except 
section  79  was  dated  March  26, 1888,  wa» 
received  in  the  company's  office  in  Chi- 
cago, by  tbe  anditor,  April  13, 1888.  and 
by  the  treasurer.  April  14.  1888.  It 
showed  a  balance  due  of  939,437.89.  The 
final  estimate  on  section  79  was  dated 
April  14,  1888,  was  received  by  tbe  an- 
ditor, July  26, 1888,  and  by  tbe  treasurer, 
August  22,  18S8,  and  showed  a  balance  ot 
9971.17.  The  amount  of  work  by  this  final 
estimate  on  section  79  was  tbe  same  as 
bad  been  sbown  by  tbe  monthly  estimate 
in  February,  1888.  On  tbe  16th  of  April, 
1888.  the  plaintiffs  filed  a  second  lien  In 
tbe  circuit  clerk's  office  in  Macon  county, 
stating  that  the  work  was  completed 
January  19, 1888,  and  claiming  a  balance 
of  9188,811.75.  A  copy  ot  this  lien  was 
also  filed  in  the  office  ot  tbe  secretary  of 
state,  and  served  un  defendant.  On  tbe 
]7tb  June,  1888,  this  action  was  com- 
menced to  enforce  tbls  second  lien. 

PI^EAmNQB. 

Tbe  original  petition  set  oat  the  con- 
tract with  the  Iowa  company;  pleaded 
full  performance  of  all  its  terms  and  con- 
ditions; stated  the  items  ot  tbe  various 
kinds  ot  work  claimed  to  have  been  done 
by  them,  showing  a  balance  alleged  to  be 
due,  after  allowing  all  credits,  oi  91%.- 
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3)1.74;  averred  the  sale  of  tbe  railway 
property,  corporate  rigbta  and  IranchiseH 
of  tbe  Iowa  company,  Inclading  the  road- 
bed belns  coDHtructed  by  plaintiffs,  to 
tbe  Illinois  company,  on  tbe  16th  or  July, 
1887;  that  said  named  company  as- 
sumed and  agreed  to  pay  all  the  debts 
and  carry  oat  and  execatp  all  tbe  eon- 
tracts  or  the  Iowa  company,  including 
tbn  contract  with  plalntlHs,  and  that 
said  work  under  said  contract,  after  said 
date,  was  directed  and  overseen  by  tbe 
IlllDols  company,  its  ofBcers  and  engineer. 
In  all  respects  as  though  said  company 
had  executed  said  contract  in  tbe  first  In- 
stance; set  out  the  filing  or  the  second 
Hen  on  16th  day  of  April,  1888,  and  made 
this  further  specific  allegation: 

"Said  plaintiffs  state  that  said  contract 
provides  and  provided  for  measurements 
by  the  chief  engineer  or  said  railway  com- 
pany or  the  work  and  labor  done  aud 
materials  furnisbed  under  said  contract 
as  a  basis  of  payments  to  tbe  said  plaln- 
tlffa  for  the  same,  which,  as  these  plain- 
tirrs  aver,  contemplated  and  meant  actual 
calcnlationn  and  measurements  by  said 
engineer,  to  be  made  in  good  faith,  and  by 
the  exercise  uf  an  honest  Judgment  and 
by  competent  engineer  and  asBlstants;  yet, 
as  these  plaintiffs  aver,  said  engineers  of 
said  railway  companies,  or  the  assletants 
and  deputies  of  either  of  said  companies, 
did  not  make  of  the  greater  part  of  said 
work  any  actual  calculations  and  meas- 
urements of  the  said  work  and  labor  to 
determine  claasiScation  of  same  done  un- 
der contract,  bat  only  approximate  or 
percentage  calculations  and  measurements 
as  to  claHSlflcatlons  ol  work ;  and  these 
calculations,  measurements,  and  esti- 
mates which  the  said  engineers  of  said 
railway  companies  did  from  time  to  time 
make  during  and  after  the  completion  or 
said  work  were  madn  by  said  engineers, 
aud  their  asalstants  fraudulently  and  in 
bad  faith  towards  these  plaintlOs,  and 
were  made  by  said  chief  engineers  by  will- 
ful, fraudulent,  and  wrongful  and  errone- 
ous construction  of  said  contract;  and  in 
making  said  calculations  and  measure- 
ments said  engineers  and  their  assistants 
failed  to  exercise  honest  Judgments,  but, 
on  the  contrary,  did  make  their  said  cal- 
cnlatlons  and  measurements  fraudulently, 
with  the  intent  and  purpose  of  defraud- 
ing the  plaintiffs  out  of  their  Just  rights 
to  tbe  end  that  their  employnrH,  said  rail- 
way companies,  might  wrongfully  and 
fraodulently  be  benefited,  to  the  injury 
of  plalntlHs,  by  tbe  said  wronglul  and 
Iraudulent  misconduct;  tbe  said  chief  en- 
gineers, unknown  to  plaintiffs,  being  at 
tbe  time,  as  these  plaintiffs  aver,  stock- 
holders, directors,  and  vice  presidents  of 
said  Chicago,  Santa  Fe  &  California  Rail- 
way, aud  said  railway  company  of  Iowa, 
which  was  fraudulently  concealed  from 
plaintiffs  by  said  railway  companies  and 
engineers  when  contract  was  made.  Suld 
plain tirfs  state  that  the  said  pretended 
and  fraudulent  calculations  and  measure- 
ments of  said  engineers  and  their  assist- 
ants of  said  railway  companies  made 
during  the  progress  of  said  work,  and 
after  its  completion,  in  amoant  and 
value  ware  as  follows; 


282,413.2  cuUc  yuds  eartii  em- 
bankinent  borrowed,  at  16  eenta 
per  cubic  yard f  61,196  11 

162,100.6  cubic  yards  ot  earth  em- 
bankment borrowed,  at  17  cents 
per.  cubic  yard 25,867  80 

84,208.4  cubic  yards  of  earth  ex- 
cavation wasted,  at  16  cents  per 
cubic  yard 6^489  84 

147,580.4  cubic  yards  excavaticm 
wasted  at  17  cents  per  cubic  yard      25,068  67 

619,070.1  cubic  yards  earth  excava- 
tion hauled,  at  17  cents  per  cubic 
yard   110,34191 

13,081  cubic  yards  loose  rocl^  at  55 
cents  per  cubic  yard 7.194  SS 

ZnS)SQ/I  cubic  yards  loose  rock,  at 
60  cents  per  cubic  yard 138,984  85 

5,034  cubic  yards  solid  rode,  at 
$1.05  per  cubic  yard 6,286  33 

21.260  cubic  yards  solid  rock,  at 
$1.00  per  cubic  yard 21,280  00 

6,617,041.9  cubic  yards  banled  100 
feet,  at  $.012  par  cubic  yard 79,404  50 

238.6  acres  of  clearing,  at  $30  per 
acre   7,158  00 

87.67  acres  of  grublrfiiE,  at  $130 
per  acrp 11.385  40 

Extra  work,  with  15  per  cent,  added        9,120  37 

Old  rails  fun^hed 4,980  09 

Total  debits  as  per  said  calcnlo- 
tions  and  measurements $512,747  42 

"The  said  railway  companies  have  paid 
to  plaintiffs,  as  heretofore  stated.  4^490,- 
894.93,Ienvingonlya  balance,  according  to 
the  said  fraudulent  calculations,  raeaanre- 
ments,  and  estimates,  due  to  piaintifla,  of 
$21,853.49.  Plaintiffs  state  that  said  en- 
gineers ot  either  of  said  railway  compnniea 
have  not,  although  the  said  work  and  la- 
bor under  said  contract  was  complete  on, 
to  wit,  the  19th  day  of  January,  A.  D.  11^ 
and  although  thesald  engineers  havenften 
been  so  requested  by  said  plaintiffs,  and 
although  a  reasonable  time  has  long  since 
elapsed,  certified  to  plaintiffs  in  writing 
thecompletlon  of  said  work  and  labor  aud 
the  furnishing  of  materials  by  plaintiffs  un- 
der said  contract.  Saidplaintiffsstatethat 
they  are  Ignorant  whether  or  not  said  en- 
gineers of  said  railway  companies,  orelther 
of  them,  have  so  certified  to  said  railway 
companies,  or  one  of  them,  in  writing,  to 
thecompletlon  of  said  work  andlaborand 
materials  iiirnlsbed  under  said  cnntrart, 
but  tbe  belief  ol  these  plaintiffs  is  that 
they  have  not  so  certified,  although  a  rea- 
sonable length  ol  time  has  long  since 
elapsed:  but,  it  such  certificate  has  b(«n 
made,  it  has  bveu  fraudulently  concealed 
from  these  plaiutiffs  by  said  engineers  and 
said  railway  companies.  Said  plaintiffs 
state  that  said  acts  and  conduct  of  said 
engineers  of  said  railway  companies  were 
fraudulently  contrived  and  Intended  by 
said  engineers  and  said  railway  companies 
conspiring  together  for  tbe  purpose  ol 
fraudulently  and  wrougtully  preventing 
plaintiffs  from  obtaining,  recclvlng,andcoi- 
lecting  their  said  Just  demands  against 
said  railway  companies,  and  from  enfor- 
cing their  said  lien  under  tbe  laws  ot  Mis- 
souri." 

The  petition  next  averred  the  mortgage 
on  thu  railroad  property,  and  prayed 
Judgment  against  tbe  Iowa  company  and 
the  IllinolH  company  lor  $188,311.75,  with 
Interest  thereon,  and  for  tbe  enforcement 
ot  a  lien  against  tbe  railway  profierty. 
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The  petition  contained  a  second  coont, 
clalmlns  tbo  same  amoant  to  be  dne  tliem 
upon  quHotJim  meruit.  On  the  16tli  day 
ot  September,  18R0,  plaintiffB.  by  leave  of 
conrt,  amended  tbeir  petition  by  strikine 
out  the  following  allegations  of  the  peti- 
tion :  "  Plain  tiffs  state  that  said  engineers 
of  either  of  said  railway  companies  have 
not,  altboDgh  tbe  said  work  and  labor 
nnder  said  contract  was  completed  on,  to 
wit,  the  19th  day  ol  January,  A.  D.  1888, 
andnltbougb  thesald  engineers  have  often 
been  so  requested  by  said  plaintiffs,  and 
although  a  reaoonable  time  has  long  since 
elapsed,  certified  to  plalntlCts  in  writing 
the  completion  of  said  work  and  labor 
and  tbe  famishing  of  materials  by  plain- 
tiffs nnder  said  contract.  Said  plaintiffs 
state  that  they  are  ignorant  whether  or 
not  Bald  engineers  of  said  railway  com- 
panies, or  either  of  them,  have  bo  certified 
to  said  railway  companies,  or  one  of  them, 
in  writing,  to  the  completion  of  said  work 
and  labor  and  materials  furnished  nnder 
aald  contract,  but  tbe  belief  ol  these  plain- 
tiffs la  that  they  have  not  so  certified,  al- 
though a  reasonable  length  of  time  has 
long  since  elapried;  but.  If  such  certificate 
has  been  made,  It  has  been  fraudulently 
concealed  from  these  plaintiffs  by  said  en- 
gineers andsaid  railway  companies, " — and 
iDserting  lo  Ilea  thereof  tbe  following: 
"Plaintiffs  state  that  said  engineers  of 
either  of  said  railway  companies  have  not 
certified,  although  often  requested  so  to 
do,  in  writing,  the  completion  of  said  work 
and  labor  and  fornlsblng  of  materials  set 
oat  herein,  although  at  tbe  date  of  tbe 
commencement  of  this  suit  a  reasonable 
time  bad  elapsed  therefor  after  the  com- 
pletion thereof.  On  tbe  contrary,  said  en- 
gineers refused  to  so  certify  said  work,  la- 
bor, and  materials,  which  said  failure  and 
rcdtaaal  of  said  enj^lneers  these  plaintiffs 
aver  were  and  are  in  bad  faith,  fraudu- 
lent,and  collusive  with  snld  defendant  rail- 
way companies."  On  tbe  same  day,  upon 
motion  of  defendants,  the  plaintiffs  ex- 
cepting thereto,  the  court  struck  out  of 
plaintiffs' petition  the  following  matter: 
"Yet,  as  these  plaintiffs  aver,  said  enKlneers 
of  said  railway  companies,  or  the  assist- 
ants and  deputies  of  either  of  said  com- 
panies, did  not  make  of  tbe  greater  part 
of  said  work  any  actnal  calculations  and 
measurements  of  tbe  said  work  and  labor 
to  determine  classification  of  same  done 
nnder  said  contract,  but  only  approxi- 
mate orpercentagecalculatlons  and  meas- 
urements as  to  classificatlous  of  work, 
and  these  calculations, meaaureinents,  and 
estiraates  which  the  said  engineers  of  said 
railway  companies  did  from  time  to  time 
make  daring  and  after  tbe  completion  of 
said  work  were  made  by  said  engineers 
and  their  assistants  frandnlently  and  in 
bad  faith  towards  these  plaintiffs,  and 
were  made  by  said  chief  engineer  by  wlll- 
fal.  frandulent,  and  wrongful  and  errone- 
ous construction  of  said  contract;  and  In 
making  said  calculations  and  measure- 
ments said  engineers  and  their  asHlntauts 
failed  to  exercise  honest  Judi^ments,  but, 
on  the  contrary,  did  make  their  said  cal- 
culations and  measurements  frundulently, 
with  tbe  intent  and  purpose  of  defrauding 
the  plaintiffs  out  of  their  just  rights,  to 


tbe  end  that  tbeir  employes,  said  railway 
companies,  might  wrongfully  and  fraud- 
ulently be  benefited  to  the  Injury  of  plain- 
tiffs by  said  wrongful  and  fraudulent  mis- 
conduct; thesaidchlef  engineers,  unknown 
to  plaintiffs,  being  at  the  time,  as  these 
plaintiffs  aver,  stockholderH,  directors, 
and  vice  presidents  of  said  Chicago,  Santa 
Fe  &  California  Railway  and  said  railway 
company  of  Iowa,  which  was  fraudulently 
concealed  from  plaintiffs  by  said  railway 
companies  and  engineers  when  contract 
was  made.'  Thereupon  the  plaintiffs,  by 
leave  of  court,  made  a  second  amendment 
to  their  petition,  by  striking  out  the  fol- 
lowing portions  thereof:  Allot  the  par- 
agraph beginning :  "Said  plaintiffs  state 
thatthesald  pretended  fraudulent  calcula- 
tions and  measurements  of  said  englneere 
and  their  assistants  of  said  railway  com- 
pany, made  during  the  progress  of  said 
work  and  after  its  completion.  In  amount 
and  value  were  as  follows,"— Itemizing  the 
debits  as  above  set  forth,  and  closing  with 
the  averment  that  the  same  amounted  to 
$512,747.42,  and  the  railway  company  bad 
paid  I  hereon  $490,894.93,  leaving  only  a 
balance,  according  to  said  fraudulent  cal- 
culations, meaanreraents,  and  estimates, 
doe  to  plaintiffs,  of  $21,853.49,— and  In  lieu 
thereof  made  this  allegation:  "Said  plain- 
tiffs further  allege  that,  although  a  rea- 
sonable length  of  time  has  long  since 
elapsed,  said  chief  engineer  or  bis  assist- 
ants did  not  during  the  progress  of  said 
work  or  since  itscompletlon  raake.as  pro- 
vided for  In  said  contract,  any  measure- 
ments and  calculations,  to  determine  the 
amounts  and  qnantitlea  of  the  several 
kinds  of  work  performed  nnder  snld  con- 
tract. On  the  contrary,  as  these  plaintiffs 
aver,  said  chief  engineer  and  his  assist- 
ants  of  both  of  said  railway  companies, 
although  often  requested  so  to  do  by  these 
plaintiffs,  refused  during  the  progress  of 
■^aid  work,  and  ever  since  its  completion, 
to  make  the  said  measurements  and  cal- 
culations, us  provided  and  stipulated  in 
said  contract,  which  said  refusal,  neglect, 
and  failureof  said  chief  englneersand  tbeir 
said  assistants  were  in  bad  faith,  and 
fraudulent, and  fraudulently collnaive  with 
said  railway  company.  Said  plaintiffs 
further  state  that  said  chief  engineer  of 
either  of  said  railway  companies  did  not, 
as  provided  aud  stipulated  In  said  con- 
tract, during  the  prugreas  of  aald  work  or 
since  Its  completion,  make  any  determina- 
tion by  meaaurements  and  calculations  of 
the  respective  quantities  of  the  different 
classes  of  work  In  tbe  excavations  made 
by  plaintiffs  nnder  said  contract.  On  the 
contrary,  as  these  plaintiffs  aver,  sold 
chief  engineer  during  the  progress  of  said 
work  refused,  and  since  the  completion  of 
the  same  has  refused, neu;lected,  and  failed, 
to  determine  by  meaaurements  and  cal- 
culations the  respective  quaatltlea  of  said 
excavations,  as  provided  fur  In  aald  con- 
tract, although  a  reasonable  time  had 
elapaed  before  the  commencement  of  this 
suit,  which  aaid  refusal,  failure,  and  neg- 
lect of  said  chief  engineer  were  fraudulent, 
and  In  bad  faitii,  aud  in  willful  violation 
of  tbe  terms  and  conditions  of  said  con- 
tract, and  were  colluslvely  contrived  with 
said  railway  company." 
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On  tbe  17th  day  ot  September.  1S89,  de- 
fendantB  filed  their  answer  to  plaintiffs' 
second  amnoded  petition.  Tbe  material 
partH  ol  the  aniivrer  aresBrollows:  Para- 
fcrapb  1  Tvas  a  general  denial  of  tbe  petition, 
except  such  fncta  as  were  expressly  admit- 
ted. Paragraph  3  admitted  the  execution 
and  binding  force  of  tbe  contract  set  out 
in  the  petition,  and  speciflcally  pleaded  the 
second  paragraph  of  the  contract,  provid- 
ing that  the  work  should  be  done  under 
tbe  direction  of  the  engineer,  and  that  his 
decision  should  be  final.  The  atiswer  then 
stated  the  provision  of  tbe  contract  lor 
monthly  payments  to  tbe  plalntitfs,  upon 
tbe  certificate  of  tbe  engineer,  for  work 
done,  deducting  10  percent.,  and  alleged 
"that  the  said  engineer,  during  tbe  prog- 
ress ot  said  work,  did,  from  moutb  to 
month,  make  rnuuing  estimates  and  cal- 
culations ot  the  arauuntof  work  doneeach 
month,  and  tbe  value  thereof,  according  to 
the  terms,  conditions,  and  pricps  ot  said 
contract  and  speclflcations,  and  did  certify 
the  same  to  the  parties  to  said  agreement; 
and  the  said  defendant  railway  company 
paid  the  same  to  plaintiffs,  which  said 
payments  plaintiffs  then  and  there  received 
and  accepted  under  and  in  compliance  with 
tbe  terms  of  said  contract."  Tbe  answer 
tben  averred  the  making  of  a  final  esti- 
mate by  tbe  chief  engineer  ot  tbe  railway 
company  and  bis  asalHtautB  of  the  work 
done  by  tbe  plaintiffH  under  their  contract, 
upon  tlie  completion  thereof,  and  within 
a  reasonable  tlraethereafter,  in  accordance 
with  the  terms  and  stipulations  of  said 
contract.  The  eighth  alleged  the  making 
ot  the  monthly  estimates,  the  prompt  pay- 
ment to  plaintiffs  on  tbe  same,  the  receipt 
of  the  moneys  monthly,  tbe  advancement 
of  large  sums  on  the  contract,  and  that 
plaintiffs  knew  bow  tbe  estimates  were 
made,  and  treated  them  as  compliance 
with  the  contract,  took  the  money  there- 
on, and  were  estopped.  Tbenintb  pleaded 
tbe  stipulation  In  tbe  contract  that,  upon 
a  performance  of  tbe  contract,  the  engi- 
neer should  certify  the  samH  in  writing, 
and  in  10  days  thereafter  tbe  defendant 
should  pay  plaintiffs  tbe  sums  remaining 
due  according  to  tbe  contract;  alleged  a 
fullcompliancebytbeenglneer,anda  readi- 
ness to  pay:  and  prayed  that  plaintiffs 
should  be  enjoined  from  further  maintain- 
ing this  action. 

Plaintiffs  filed  a  reply, denying  that  esti- 
mates were  made  according  to  contract, 
and  to  tbe  8d.  4tb,  6tb,  6tb,  and  7tb  de- 
fenses a  general  denial.  (S)  Averred  that, 
although  a  reasonable  length  of  time  after 
tbe  completion  of  the  work  had  elapsed 
before  the  bringing  of  tills  suit,  tbe  chief 
engineer  ot  either  of  said  companies  did 
not  certify  the  same  in  writing,  as  provid- 
ed In  said  contract,  but,  on  the  contrary, 
although  often  requested  by  these  plain- 
tiffs so  to  do,  tailed  and  neglected  so  to  do, 
and  that  said  refusal,  neglect,  and  failure 
vere  in  bad  faith,  and  by  fraudulentcollu- 
nion  with  said  railway  company.  The 
4tb,  6tb,  and  Otb  paragraphs  of  tbe  reply 
were  and  areas  follows:  "(4)  Said  plain- 
tiffs admit  tbat  tbe  contract  set  up  in  the 
first  count  ot  their  amended  petition  her3- 
In  contains  tbe  clause  referred  to  in  the 
second  defense  ot  defendants'  said  answer. 


but  plaintiffs  aver  tbat,  although  a  rea- 
sonable length  of  time  has  elapsed,  aalA 
chief  engineer  of  either  of  said  railway 
companies  did  not,  during  tbe  progreoa  of 
said  work  or  since  Its  completion,  make, 
as  provided  for  in  said  contract,  any  meas- 
urements and  calculations  to  determine- 
the  amounts  and  quantities  of  tbe  several 
kinds  ot  work  performed  under  said  con- 
tract. On  tbe  contrary, as  these  plaintiffs 
aver,  said  chief  engineer  and  his  assistants 
of  both  of  said  railway  companies,  al- 
though often  rpquested  so  to  do  by  these- 
plaintiffs,  refused  during  tbe  progress  of 
said  work  and  ever  since  its  completion  to- 
make  tbe  said  measurements  and  calcu- 
lations, as  provided  and  stipulated  in  said 
contract,  which  said  refusal,  neglect,  and 
failure  ot  said  chief  engineers  and  tbeir 
said  assistauta  were  in  bad  faith,  an(} 
fraudulently  collusive  with  said  railway 
companies.  Said  plaintiffs  further  state 
tbat  Hald  chief  engineer  ot  either  of  said 
railway  companies  did  not,  as  provided 
and  stipulated  in  said  contract,  during 
the  progress  of  said  work  or  since  its  com- 
pletion, make  any  determinations  by  meaa- 
urementsand  calculatlonsof  tbe  respective 
quantities  of  the  different  classes  of  work 
in  the  excavation  made  by  the  plaintiffs 
under  said  contract.  On  the  contrary,  as 
these  plaintiffs  aver,  said  chief  engineer, 
during  the  progress  of  said  work  and  since 
tbe  completion  of  the  same,  has  refused, 
neglected,  and  failed  todetermine  by  meas- 
urements and  calculations  tbe  respective 
quantities  of  tbe  different  classes  ot  work 
in  said  excavation  as  provided  tor  in  said 
contract,  although  a  reasonable  length  of 
time  had  elapsed  before  the  commence- 
ment ot  this  suit,  which  said  refusal,  tail- 
ure,  and  neglect  of  said  chief  engineer  were 
frauduli^nt.  and  in  bad  faith, and  In  wlllfni 
violation  ot  the  terms  and  conditions  of 
said  contract,  and  wdre  coUusIvely  con- 
trived with  said  railway  company."  In 
tbe  fifth  paragraph  ot  the  reply  the  plain- 
tiffs allege  that  the  estimates  of  the  chief 
engineer  and  his  assistants  were  all  made 
in  bad  faith,  and  not  in  the  exercise  of 
honest  Judgments,  were  outside  of  and  in 
violation  of  tbe  powers  conferred  by  tbe 
contract,  and  were  fraudulently  made  by 
erroneous  and  arbitrary  coustrnctlons  «if 
tbe  contract  and  specifications  with  refer- 
ence to  the  classification  of  material.  In 
tbe  sixth  and  concluding  paragraph  ot  tbe 
reply  plaintiffs  averred  wantof  notice  from 
tbe  chief  engineer  or  his  asRlstants  of  their 
meeting  and  proceeding  to  make  tbe  final 
estimates  of  the  quantities  and  amount  of 
tbe  several  kinds  of  work  performed  under 
the  contract,  and  want  ot  opportunity  to 
be  present  and  be  heard  at  any  such  meet- 
ing. 

The  cause  was  tried  at  tbe  September 
term,  1889,  and,  under  the  instructions  of 
the  court,  resulted  in  a  verdict  tor  plain- 
tiffs for  $2S,584.69  against  tbe  Chicago  & 
Santa  Fe  Railway  Company  alone,  and 
for  tbe  other  defendants,  and  the  Jury 
found  against  the  lien.  In  due  time  plain- 
tiffs filed  their  motion  tor  a  new  trial,  al- 
leging tbe  following  grounds:  "(1)  Tbe 
court  erred  in  rejecting  testimony  offered 
by  the  plaintiffs  at  tbe  trial  of  the  cause; 
(2)  tbe  court  erred  io  admission  of  testi- 
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mony  offered  by  defendants:  (S)  ttaaeoart 
«rred  lo  r«fii8lngto  give  inBtmctlons  asked 
by  plaintiffs*  (4)  tbe  eoart  erred  In  giving 
Instroetlona  asked  by  il«'endant8. "  The 
«uurt  overraled  this  motlun.and  plaintiffs 
«ppealet!  to  this  court. 

Boyle,  ArlaiDB  A  McKelfrhaa  and  herry 
A  Thompson,  for  appellants.  Gardiner 
Lutbrop  and  Ben  EH  Oatbrle,  fur  respond- 
ents. 

Gai»tt  p.  J.,  {after  atattnfr  tbe  facta.) 
1.  The  first  aaalgnment  of  error  is  based 
or  tbe  action  of  the  circuit  conrt  lu  sus- 
taining the  motion  of  defendants  to  strike 
out  a  part  of  plaintiffs'  petition,  and  it 
is  earnestly  orged  that  we  shonld  review 
this  action  of  the  trial  conrt,  not  with- 
«tandlng  no  complaint  thereof  was  made 
by  the  plaintiffs  in  their  motion  for  a  new 
trial.  We  think  the  law  Is  clearly  against 
tbe  contention  of  plaintiffs.  It  was  their 
4]nty  to  give  the  trial  court  an  opportuni- 
ty to  correct  this  error,  if  any;  and 
where  this  Is  not  done  this  court  will  not 
review  the  rulings  of  the  lower  conrt  up- 
on the  point,  (Acock  v.  Acock,  57  Mo.  154; 
Curtis  V.  rnrtls,  .54  Mo.  851 ;  Lyon  v.  La 
Master,  103  Mo.  61S.  15  S.  W.  Rep.  7«7; 
State  T.  Bnrckhartt,  83  Mo. 430;  Bollinger 
▼.Carrier,  78  Mo.  81H;  Bank  v.  Allou,  68 
Mr.  474;  State  v.  Uilmore.  [Mo.  Snp.]  19 
«.  W.  Bep.  218;  Railway  Co.  t.  Carlisle, 
94  Mo.  166,  7  S.  W.  Rep.  102;)  and  this  rul- 
ing disposes  of  the  other  assignment  that 
the  court  erred  in  refusing  to  strike  ont 
certain  portions  of  the  annwer.  This  also 
Was  not  made  a  ground  of  the  motion  for 
new  trial.  We  think  there  is  a  marked 
distinction  between  the  cases  of  O'Connor 
V.  KorA.,  56  Mo.  258,  and  Butler  v.  Law- 
«on,  72  Mo.  227,  and  similar  cases,  where 
the  objection  amounted  to  a  demurrer  to 
thp  whole  case,  and  resulted  in  adismiraal 
of  the  cause,  and  .cases  like  the  one  at 
bar;  but  it  Is  nnnecessary for  unto  dlscnss 
the  rulings  in  those  cases  at  this  time. 
Moreover,  plaintiffs,  by  pleading  over, 
waived  their  right  to  review  the  action 
of  th.  court  on  this  point.  Ely  \.  Porter, 
68  Mo.  158;  Gale  y.  Maupin,  47  Mo.  278; 
iSeovill  V.  Olasner,  79  Mu.  449. 

2.  The  plaiutiffa,  to  sustain  the  aver- 
ments of  tbe  first  count  in  thelrpetitlon, 
offered  to  prove  at  the  trial  that  no  meas- 
nrements  or  calculations,  although  the 
work  was  capable  of  actual  measnrements, 
were  made  by  the  respondents'  engineers, 
and  that  the  work  had  been  measured  by 
plain tlffa'  engineers,  and  was  correctly 
stated  in  the  petition;  and  that  the  de- 
fendants' engineers  declared  that  they  had 
not  and  would  not  measure  the  work,  re- 
gardless of  the  speciflcRtlons:  and  that 
the  engineers  were  prejudiced  against 
plaintiffs,  and  bad  m iacon.-) trued  thn  con- 
tract as  to  classification.  The  circuit 
court  rejected  all  this  evlilence.  To  deter- 
mine the  correctness  of  this  rnling,  we 
must  recar  to  tbe  contract  itnelf,  ancer- 
taln  the  rights  of  the  parties  thereunder, 
and  then  see  if,  under  tbe  pleadings,  this 
evidence  was  admissible.  Now,  by  tbe 
contract  it  was  stlpulateil  thafthe  work 
shall  be  executed  under  the  direction  and 
aupervislon  of  tbe  chief  engineer  of  Hsld 
railway    and    his   assistants,    by    whose 


meamiremeDts  and  calculations  tbe  quan- 
tities and  amounts  of  the  several  kinds  of 
work  performed  under  this  contract  shall 
be  determined,  and  whose  determination 
■ball  be  conclusive  upon  the  parties;  and 
said  chief  engineer  shall  decide  every  qnes- 
tron  which  can  or  may  arise  between  the 
parties  relative  to  the  execution  thereof, 
and  his  decision  shall  be  binding  and  final 
upon  both  parties."  It  should  be  further 
noted  that  plaintiffs  complained  that  Mr. 
Roliinsou,  the  chief  engineer,  was  an  offi- 
cer and  stockholder  of  defendant.  It  waa 
also  agreed  that  when  the  contract  waa 
completed  on  the  part  of  the  plaintiffs, 
and  the  engineer  had  certified  the  same  in 
writing,  the  railroad  company  shonld 
within  10  days  thereafter  pay  tbe  plain- 
tiflb  the  sums  remaining  unpaid  according 
to  the  contract.  The  stipulation  in  the 
contract  that  the  engineer's  estimate  and 
claBslflcation  should  be  final  Is  valid  and 
binding,  and  has  the  sanction  of  the 
courts  in  England  and  the  different  states 
of  the  Union  and  the  federul  courts. 
Ranger  v.  Railway  Co.,  6  H.  L.  Cas.  88; 
Uerrick  v.  Railroad  Co..  27  Vt.  678;  Kid- 
well  ▼.  Railroad  Co.,  11  Orat.  e76-681; 
Grant  T.  Railroad  Co., 61  Oa. 852;  Railroad 
Co.  V.  Veeder,  17  Ohio,  396;  Sweet  v. 
Morrison,  116  .N.  Y.  19.  22  N.  E.  Rep.  276; 
Railroad  Co.  v.  March,  1140.  S.  649.  5  Sup. 
Ct.  Rep.  103o.  By  such  a  stipulation  the 
parties  constitute  the  engineer  an  arbitra- 
tor, and  the  provision  is  held.  If  anything, 
more  binding  than  au  ordinary  submis- 
sion, for  the  reason  that  It  enters  into 
and  becomes  a  part  of  the  consideration 
of  the  contract,  without  which  it  would 
not  in  all  probability  have  been  made.  It 
bad  its  origin  In  contracts  tor  the  build- 
ing of  Important  and  extensive  govern- 
ment works,  and  was  designed  to  avoid 
harassing  litigation  over  questions  that 
can  only  be  determined  honestly  by  those 
possestied  of  scientific  knowledge.  If  par- 
ties are  not  allowed  to  make  their  own 
contracts,  and  stipulate  to  have  their 
differences  settled  without  a  resort  to  liti- 
gation, many  enterprises  of  vast  impor- 
tance and  Incalculable  benefit  to  the  pub- 
lic must  remain  untouched.  Construction 
Co.  V.  Stout,  8  Colo.  61,  5  Phc.  Rep.  627; 
Snell  V.  Brown,  71  111.  138.  And  it  isequal- 
ly  well  settled  that  the  fact  that  the  chief 
engineer  was  also  a  stockholder  does  not, 
of  Itself,  render  the  submission  to  him 
invalid.  Tbe  argument  made  by  the  plain- 
tiffs that  the  duties  confided  to  the  en- 
gineer are  essentially  Judicial,  and,  beinga 
stockholder  himself,  he  is  thus  made  a 
Judge  in  bis  own  case,  was  met  in  the  case 
of  Ranger  v.  Railway  Co.,  5  H.  L.  Cas. 
88,  where  it  was  said:  "This  branch  of 
tbe  appellant's  argumont  rests  on  the 
principle  decided  In  this  house  In  the  case 
of  Dimes  v.  Proprietors,  etc.,  8  H.  L.  Cas. 
759,  in  which  your  lordship  agreed  with 
the  able  opinion  delivered  by  the  learned 
Judges  tbrouKh  Mr.  Baron  Parke:,  that 
tbe  decision  of  a  Judge,  made  in  a  canne 
in  which  he  has  an  Interest,  is  voidable, 
unless  in  cases  of  ncreHslty;  as,  where  an 
action  was  brought  agnlnst  all  the  Judges 
of  the  conrt  of  common  pleas  on  a  matter 
on  which  they  had  exclimlve  Jurisdiction. 
But  tbe  question  la  whether  It  governs  th« 
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present  ease.  I  think  tfae  principle  haa  no 
application  bare.  A  Jadge  ougbt  to  be, 
and  la  auppoaed  to  be,  indifferent  between 
the  parties.  He  has,  or  ta  auppoaed  to 
have,  no  bias  inducing  him  to  lean  to  the 
one  Bide  rather  tban  to  tlie  other.  But 
here  the  whole  tenor  of  the  contrtct 
Bbowaitwaa  never  intended  that  the  en- 
gineer should  be  Indifferent. "  When  it  is 
stipulated  thut  certain  questionH  shall  be 
decided  by  the  engineer  appointed  by  the 
company,  this  is.  In  fact,  a  stipulation 
that  they  shall  be  decided  by  the  compa- 
ny. "It  is  obvioos  that  there  never  was 
any  Intention  of  leaving  to  third  persons 
the  decision  of  questions  arising  daring 
tfae  progress  of  the  wurics.  The  company 
reserved  the  decision  to  itself,  acting,  how- 
ever, as  from  the  nature  of  things  it  mast 
act,  by  au  agent,  and  that  agent,  for  this 
purpose,  the  engineer.  His  decisions  were 
In  fact  those  of  the  company.  The  con- 
tract did  not  hold  or  pretend  to  hold  out 
to  the  appellant  that  he  was  tolooktothe 
engineer  In  any  other  character  than  as 
the  impersunatlou  of  the  company,  for 
many  purposes  as  equivalent,  or  rnther 
Identical.  I  am  therefore  of  opinion  that 
the  principle  on  which  the  doctrine  as  to 
a  Judge  rests  wholly  fails  In  Its  applica- 
tion to  this  case.**  This  decision  has  met 
the  approval  of  the  courts  of  tblscountry. 
Navigation  Co.  v.  Fenlon,  4  Watts  &  S. 
205;  Faunce  v.Burke,  16Pa.  St.  469;  Rail- 
road Co.  V.  Polly,  14  Grat.  447;  Smith  v. 
Railroad,  36  N.  H.  468.  We  can  see  no  sub- 
stantial difference  between  Biibmitting  the 
measurements  and  estimates  to  a  paid 
agent  and  engineer  who  Is  not  a  stock- 
holder and  one  who  Is.  In  either  case,  it 
ta  in  law  submitting  to  the  company's 
own  estimate  and  measurement. 

Holding,  then,  that  it  was  competent 
for  the  parties  to  make  a  contract  con- 
taining this  stipulation,  let  us  next  inquire 
as  to  the  ground  laid  in  the  petition  for 
this  proposed  evidence.  By  the  contract 
the  engineer  was  required  to  make  the 
measurements  and  estimates,  and  the  ot>- 
llgatlon  of  the  company  was  to  pay  10 
days  after  the  Onal  estimate  had  been 
made  b.yhim;  and  the  first  count  In  the 
petition  is  baaed  on  the  contract.  In 
DInsmore  v.  Livingston  Co.,  60  Mo.  241, 
this  court  held  that,  "  where  parties  agree 
to  abide  by  the  decision  or  opinion  of  an 
architect,  engineer,  or  commlHsion  of  any 
kind,  in  regard  to  the  correspondence  of 
the  work  done  with  the  contract,  in  an 
action  on  such  contract  the  approval  of 
the  person  selected  by  both  parties  to  de- 
termine this  must  be  averred  and  proved. 
If  the  disapproval  or  rejection  of  the  work 
arisett  from  caprice  or  malice,  and  is  really 
without  foundation,  such  facts  may  be  al- 
leged, and  a  recovery  still  be  bad  in  equity. 
2  Story,  Eq.  Jur.  §§  1457a.  1457b;  Herrick  v. 
Belknap,  27  Yt.  673;  Neenan  v.  Donogbae, 
50  Mo.  495;  Yeats  v.  Ballentlne,  56  Mo. 
531. "  There  Is  no  allegation  that  the  bal- 
ance claimed  In  the  first  count  was  the 
amount  due  as  found  by  the  chief  engineer. 
Prima  facie,  then,  it  la  insuOlcient  for 
want  of  this  averment;  and,  recognizing 
this  cardinal  rule  In  pleading,  learned 
counsel,  to  avoid  this  objection,  aver  that 
the  engineer  did  not  make  the  measure- 


ments as  required  by  the  contract,  tboogb 
often  requested  so  to  do,  and  did  not,  at 
its  completion,  make  a  determination  of 
the  respective  quantities  of  the  work,  and 
bis  failure  and  neglect  so  to  do  was  fraod- 
nlent,  In  bad  faith,  and  collnsive  with  tba 
defendant  company.  Of  conrse.  If  the  en- 
gineer made  no  measurement  and  eeti- 
mate,  plaintiffs  wonld  not  be  debarred  of 
redress,  and  this  count,  in  so  far  as  It  ac- 
counts for  the  pleader's  failure  to  aver 
that  the  balance  he  claims  is  doe  by  the 
estimate  of  the  engineer,  must  be  held 
good  pleading.  Railroad  Co.  v.  March,  114 
U.  8.  549,6  Sup.  Ct.  Rep.  1U35;  Rude  v. 
Mitchell,  97  Mo.  865,  11  S.  W.  Rep.  225; 
Dinsraore  v.  Livingston  Co.,  60  Mo.  241 ; 
Neenan  v.  Donogiine,  60  Mo.  493;  Yeata  v. 
Ballentlne,  66  Mo.  530.  The  answer  denied 
this,  and  set  forth  at  length  what  defend- 
ants claimed  was  the  final  estimate.  Id 
the  fifth  paragraph  of  their  reply  plain- 
tiffs Inferentlally  admit  there  was  on  esti- 
mate made  by  the  chief  engineer,  but  al- 
lege It  was  made  in  bail  faith,  wasontside 
of  and  in  violation  of  the  contract,  fraud- 
ulent and  collnsive,  particularly  as  to 
earth,  loose  rock,  and  solid  rock.  When 
the  cause  came  on  for  bearing,  the  circuit 
court  ruled  that  under  this  state  of  plead- 
ing, before  plaiutlHs  could  introduce  evi- 
dence of  the  amount  and  value  of  the 
work  done  by  them,  they  must  first  show 
that  the  engineer  had  refused  to  make 
an  estimate  and  certiorate  as  required  by 
the  contract,  after  demand  opon  him  by 
the  plaintiffs.  This  ruling  is  challenged, 
and  the  learned  counsel  for  plaintiffs  con- 
tend that  they  had  a  right  to  show  that 
the  euKlneers  did  not  make  a  correct  meas- 
urement, and  did  not  properly  classify  the 
material,  and  wholly  misconstrued  the 
contract  as  to  the  classification  of  loose 
rock  and  bardpan.  We  think  the  circuit 
court  correctly  ruled  .that  the  pleadings 
on  the  first  count  tendered  the  Issue  of  es- 
timate or  no  estimate,  certificate  or  no 
cerilflcate,  and  that  this  mnst  first  be  de- 
termined. The  certificate  of  the  balance 
due  by  the  chief  engineer  was  a  prerequi- 
site to  the  sustaining  of  an  action  on  this 
contract  In  the  first  instance,  and.  before 
the  estimates  and  measurements  of  other 
engineers  are  admissible  in  an  action  seek- 
ing the  benefits  of  this  contract,  the  cir- 
cuit court  was  rigbt  In  ruling  that  it  must 
first  be  shown  that  the  chief  engineer  had 
not  the  amount  due  certified,  as  the  par- 
ties bad  agreed  heshonld,or  had  not  made 
the  calcniations  or  measnrements  as  re- 
quired by  the  contract.  Plaintiffs  were 
not  required  to  go  into  the  enemy's  camp, 
however,  and  prove  this  by  thecompany's 
engineer.  Any  other  competent  witness 
who  knew  the  facts  could  testily  to  this 
failure. 

3.  Now,  while  It  Is  perfectly  clear  that 
In  a  suit  on  the  contract,  this  was  neces- 
sary before  they  could  go  Into  the  meas- 
urements made  by  engineers,  not  namea 
In  the  contract,  it  is  urged  upon  as  that 
plaintiffs  bad  a  right,  under  their  second 
count  of  qaantam  meruit,  to  recoTertbe 
value  of  their  work  and  materials.  At 
common  law,  a  party  could  sue  In  as- 
Biiwpsitto  recover  thestlpulated  price  due 
on  special   contract  where  the  contract 
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had  been  tally  ezecated.  and  nothing  re- 
malned  to  be  done  but  tbe  payment  of  the 
agreed  price.  Mannur  v.Botts.SO  Mo. 651; 
Canal  Co.  v.  Knapp,  tt  Pet.  565;  Dermott 
▼.  Jones,  2  Woll.tt.  In  auch  a  case  be  does 
not  repudiate  the  contract,  nor  seek  to 
avoid  it;  but  under  his  common  count  ol 
quantam  meruit  he  oCferB  the  contract  in 
evidence  to  aostain  biacaRe,  and  It  Is  proof 
of  cuujpllance  witb  Us  terms.  Nor  does 
tbbi  uecessarily  work  injustice,  as  mlKlit 
at  first  appear,  lu  this  case  the  plaintiffs 
have  pertormed  certain  work  under  a  writ- 
ten contract.  That  con  true  t  specifies  tbe 
corapeosatlnn  they  shall  receive  for  the 
various  kinds  of  work,  but  there  is  a  stip- 
ulation that  a  certain  engineer  shall  esti- 
mate the  amount  of  this  work,  and  give  a 
certificate,  and  this  staall  fix  the  total  price 
plaintiffs  shall  receive.  Now,  it  is  clear 
that  It,  throDsh  neglect  or  fault  of  the  en- 
gineer, or  the  party  who  employed  taim, 
this  estimate  was  not  made,  or  through 
caprice  or  fraud  be  refused  to  make  it,  no 
one  will  say  plaintiffs  shall  not  have  their 
reward  because  of  bis  default;  and  yet, 
looking  at  tbe  letter  of  tbeeontract  alone, 
they  would  be  remediless.  Accordingly, 
while  itis  trnethat,  if  a  party  makesacon- 
tract,  be  must  aiiide  by  it  before  he  can  re- 
cover on  it,  and  if  an  approval  by  an  ou  tslde 
party  is  made  a  condition  precedent,  in  an 
action  on  tbeeontract  such  an  approval 
must  be  alleged  and  proved,  yet,  where  this 
la  wrongfully  or  unavoidably  withheld,  the 
courts  have  never  refused  redress,  and  thin 
is  the  firmly  settled  law  in  this  state  and 
in  thiscourt.  Neenan  v.Donoghue, .50  Mo. 
493.  When  he  proceeds  to  make  his  case, 
he  offers  tbeeontract, — tbe  loundatisn  of 
hie  claim, — and  then  offers  to  show  that 
the  cboHen  umpire  or  arbitrator  has  failed 
to  make  his  estimate.  If  the  engineer  has 
failed,  no  one  will  doubt  the  propriety  of 
permitting  him  to  show  by  other  legiti- 
mate evidence  bis  compliance  with  bis  con- 
tract and  the  value  of  his  labor.  This 
plaintiffs  offered  to  do  here,  and  were  de- 
nied tbe  right,  because  tbe  defendants  In 
their  answer  averred  the  engineer  bad 
made  the  estimate.  In  this  the  circuit 
conrt  erred.  PlaintitfB  had  a  right  under 
either  count  In  their  petition  to  show  the 
amount  of  their  work  and  labor,  and  were 
not  precluded  from  so  doing  merely  because 
defendants  had  pleaded  the  estimate  and 
certificate.  That  was  a  matter  of  defenM 
at  this  stage  of  the  trial.  Tbe  contract 
fixed  the  prices.  Moreover,  piaintiRs  were 
entitled  to  show, if  they  could,  under  either 
count,  that  the  engineer  misconstrued  the 
contract  in  bis  ciasxification  of  the  loose 
rock  clause,  and  bad  not  measured  the 
work  according  to  contract.  An  allega- 
tion of  fraud  waa  not  necessary  to  entitle 
them  to  thin  evidence  at  this  time.  Plain- 
tiffs claimed  and  offered  to  show  that  the 
engineer  construed  hardpan  to  bo  loose 
rock  only  "  when  it  could  not  be  plowed 
with  a  strong  ten-Inch  plow,  behind  a 
good  six  mule  or  horse  team."  Plaintiffs 
insisted  that  nnder  this  clause  tbe  contract 
Itself  fixed  the  classification  of  hardpan 
as  loose  rock,  without  reference  to  tbe 
plowing  test.  We  think  tbe  plaintiffs  are 
correctintheirinterpretationofthisclause, 
and,  II  the  engineer  did  so  misconstrue  it, 


be  exceeded  the  power  vested  in  blm  by 
tbe  contract,  and  there  is  no  principle  ol 
law  or  equity  that  demands  that  plaintilte 
sbouid  anbmit  tu  a  misconstruction  ol 
their  contract  which  would  result  in  seri- 
ous loss  to  them.  Tbe  contract  fixed  cer- 
tain classifications  ol  material ;  others  it 
left  to  tbe  Jndgment  of  the  engineer.  Tbe 
engineer's  measurement,  in  the  al>sence  of 
fraud,  or  snch  gross  mistake  as  necessari- 
ly to  imply  bad  faith,  is  binding  and  con- 
clUHlve;  and  bis  classification  ol  material, 
where  it  Islelt  to  bis  Judgment,  Is  final  and 
conclusive,  in  the  absence  ol  Iraud ;  bat 
under  a  proper  construction  ol  this  con- 
tract the  parties  bad  nut  submitted  to  him 
tbe  question  of  how  hardpan  was  to  be 
classified.  They  fixed  that  for  themselves. 
It  Is  the  province  of  the  courts  to  constrne 
contracts, and  the  plaintiffs  had  aright  to 
theconstrncMonof  theconrt  of  this  clause. 
Kini;  Iron  Bridge  &  Mannf'g  Co.  v.  City 
of  St.  Louis,  43  Fed.  Hep.  768;  Lewis  y. 
Railway  Co.,  4U  Fed.  Rep.  708.  That  there 
will  be  great  diversity  of  opinion  as  to 
what  la  hardpan  we  think  is  highly  prob- 
able, tint  tbe  parties  to  this  cqntract  as- 
snmed  it  was  well  known.  It  was  tbe 
province  of  tbe  engineer  to  say  what  was 
hardpan,  and  how  much  hardpan  there 
was  excavated;  but  he  was  bound  to 
classify  hardpan  as  loose  rock,  and  bad 
no  right  to  decline  to  so  grade  it  because 
it  could  be  moved  with  a  ten-inch  plow 
and  six-mule  team.  Of  course,  if  it  shall 
appear  on  the  trial  that  tbe  engineer  did 
not  ralsconotrue  the  contract  in  this  re- 
spect, then  his  measurements  are  binding 
and  conclusive  ill  this  as  well  as  In  other 
respects,  nntii  impeached  for  fraud. 

Having  held  that  plaintiffs,  under  the 
allegations  of  their  petition,  could  show 
the  amount  and  value  of  their  labor  not 
exceeding  the  contract  price,  tbe  question 
necessarily  arises,  what  effect  is  to  be 
given  tbe  contract  in  sucb  a  case?  We 
answer  that  tbeeontract  must  still  con- 
trol. It  fixes  tbe  prices,  and  in  certain 
cases  the  classification,  and  provides  the 
engineer  shall  determine  tbe  others.  While 
parties  havn  been  allowed  to  sue  in  as- 
sumpsit where  there  was  a  special  con- 
tract, this  court  has  invariably  ruled  that 
the  contractor  cannot  recover  beyond  tbe 
contract  price,  less  the  damages,  it  any, 
occasioned  by  bis  failnre  to  fully  comply 
with  his  contract.  If.  upon  trial,  the  de- 
fendants show  to  the  satisfaction  of  tbe 
Jury  that  an  estimate  was  made  as  re- 
quired by  tbe  contract,  and  certificate  of 
tbe  balance  given  by  tbe  engineer  to  plain- 
tiffs within  a  reasonable  time,  the  court 
will  instruct  tbe  Jury  that  this  is  final  anc 
conclusive  as  to  all  matters  submitted  to 
bini  lor  his  measurement,  classification, 
and  calculation,  in  the  absence  of  fraud  or 
gross  mistake;  but,  as  to  materials  not 
submitted  to  his  classification,  it  must 
appear  that  he  has  measured  and  estimat- 
ed them  according  to  tbe  classification 
fixed  by  the  parties  in  tbeeontract.  So 
tar  we  have  discusRed  the  admissibility  ol 
the  evidence  without  reference  to  tbe 
charge  ol  fraud.  Frand  vitiates  every- 
thing. While  tbe  courts  witb  great  una- 
nimity sOstaln  stipulations providingthat 
tbe  work  shall  be  done  under  tbe  direction 
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«nd  aapervtelon  of  tbe  engineer,  and  bis 
estimate  shall  be  flual  and  conclusive  np- 
on  tbe  parties  to  the  contract,  they  have 
«l!)0  concurred  In  saying  that  the  engi- 
neer's estimate  may  be  assailed  for  fraud, 
cross  errors,  or  mistake.  Railroad  Co.  y, 
March,  114  D.  S.  549.  5  Sup.  Ct.  Bep.  1036; 
Sweet  Y.  Morrison,  116  N.  Y.  19,  22  N.  £. 
Rnp.  276;  Brush  t.  F<sher,  70  Mich.  469,  88 
N.  W.  Rep.  446:  Terklns  v.  Giles,  60  N.  Y. 
228.  In  the  original  petition  Bled  in  this 
«aaRe  there  vrere  general  allegations  of 
fraud  to  the  effect  that  the  chief  engineer 
and  bis  assistants  made  a  fraudulent  con- 
iitruction  of  tbe  contract,  and  made  tbe 
calculations  fraudulently.  These  allega- 
tions were  stricken  oat  on  motion, and  no 
complaint  was  made  on  this  ground  in 
the  motion  for  new  trial,  and,  as  before 
«aid.  cannot  be  reviewed  on  that  account. 
In  the  amended  petition  on  which  the 
«anse  was  heard  there  is  an  allegation 
that  tbe  engineer,  though  often  requested, 
did  not  measure  the  work,  bntfraudulent- 
ly  and  In  bad  faith  and  in  collusion  with 
tbe  company  refused  to  do  so,  and  did 
not  make  and  return  his  estimates  as  re- 
'qulred  by  tbe  contract.  It  seems  very 
plain  that  tbe  charge  of  fraud  here  goes 
to  the  refusal  to  measure  and  make  tlie 
estimate,  not  to  the  making;  of  measare- 
meuts  and  estimates  in  a  fraudulent  man- 
ner, or  outside  of  and  in  disregard  of  the 
contract:  and  it  would  seem  clear  that 
fluuh  an  averment  would  only  enable  the 
plaintiffs  to  dispense  with  the  averment 
and  proof  of  the  condition  precedent  upon 
which  they  were  authoriced  to  sue,  and 
was  not  such  a  charge  of  fraud  in  the 
manner  of  making  and  returning  esti- 
mates as  would  permit  evidence  to  im- 
peuch  an  estimate  actually  made,  certified 
and  retnmed,  but  erroneously  estimated 
and  calculated.  The  sufficiency  of  a 
charge  of  fraud  under  our  Code  system 
t)as  been  adjudicated  by  this  court,  and  It 
has  been  held  that  "it  is  not  enough  to 
charge  that  a  party  has  fraudulently  pro- 
cured or  fraudulently  did  this  or  that,  or 
committed  fraud."  "Thesq  allegations 
are  but  conclusions  of  la w ;  the  facts  con- 
Ktitoting  the  fraud  roustbestated."  Bliss, 
Code  PI.  211;  Smith  v.  Sims,  77  Mo.  269- 
274;  Reed  v.  Bott,  lUO  Mo.  62.  12  S.  W. 
Rep.  347,  and  14  H.  W.  Rep.  1089;  Hoester 
V.  Sammelmann,  101  Mo.  619,  14  S.  W. 
Rep.  728;  Mateer  v.  Railway  Co.,  103 
Mo.  320,  16  S.  W.  Rep.  839.  Without 
any  averment,  then,  that  the  measure 
ment  and  calculations  were  made,  in  their 
pleading,  and  without  the  statement  of 
any  facts  showing  these  measurements 
were  in  fact  made  and  certified,  but  fraud- 
ulently made,  plaintiffs  sought  to  show 
thHt  the  method  adopted  by  the  engineers 
in  estimating  the  work  was  not  correct. 
But  they  do  not  point  out  wherein  tbe  en- 
gineers went  outside  of  the  contract,  nor 
In  what  their  bad  faith  ronslsted,  nor 
tvberein  they  failed  to  exercise  honest  judg- 
ments, nor  what  arbitrary  construction 
they  made  of  tho  contract  or  its  specifica- 
tions. As  a  basis  for  correcting  the  errors 
made  In  the  measurements  and  estimates 
of  this  work  by  the  engineers,  it  any  were 
made,  this  petition  does  not  charge  fraud 
or  gross  error  in  such  a  way  as  to  inform 


tbe  court  or  tbe  opposite  party  of  tbe 
nature  of  the  fraudulent  acts,  and  on  tbla 
ground  the  court  committed  no  error  in 
declining  to  bear  the  evidence  as  on  an  Is- 
sue ot  fraud  or  mistake.    It  sought  to  cure 
this  defect  by  tbe  reply.    Thereare  several 
reasons  why  the  reply  does  not  justify  ev- 
idence of  fraud,  though  it  tendered    tbe 
issue  of  no    measurement    or  certificate 
within  a  reasonable  time,  and  a  miitcon- 
struction  of  the  contract  In  the  cla(><<iflca- 
tlon  of  materials.    It  Is  snfBcient  to  say 
that  it  contains  no  statement  of  facta  con- 
stituting fraud.    It  is  clear  that  a  reply  of 
fraud  in  general  terms  was  suflBcient  at 
common  law,  and,  indeed,  was  held  snffl- 
cientin  tbe  petition  or  other  pleading  in 
the  early  cases  after  the  adoption  of  tbe 
Code,  but  since  the  decisions  in  Smith  ▼. 
Sims,  77  Mo.  269,  and   Reed   v.   Bott  and 
Hoester  v.  Sammelmnnn,  supra,  it   would 
seem  that  something  morels  required,  and 
the  facts  should  be  stated.    These  later 
decisions,  we  think,  are  more  in  harmony 
with  our  Code  system,  and  in  conflict  with 
the  earlier  adjudications.    It  is  urged  with 
great  ability  and   upon  the  most  respect- 
able authority  elsewhere  that  the  award 
made  by  tbe  engineer  has  the  validity  of 
awards    by  other  arbitrators,  and    can 
only  be  impeached  in  a  court  ot  equity. 
Counsel  also  rely  upon   the  expression  in 
tbe  opinion  of  Judge  Napton  in  Dinamore 
V.  Livingston  Co.,  60  Mo.  241,  that,  "if  tbe 
disapproval  or  rejection  of  the  work  arises 
from  caprice  or  malice,  and  is  really  with- 
out foundation,  such  facts  may  be  alleged, 
and  a  recovery  be  had  inequity. "    That 
relief  might  be  had  In  a  court  of  equity 
upon  appropriate  charges  of  fraud   and 
gross  mistake  we  have  no  doubt,  but  to 
hold    that    the   jurisdiction    is    exclusive 
would  be  to  deny  the  courts  of  la  w  a  juris- 
dictlou  long  exercised  and  flrmly  rooted. 
In  Railroad  Co.  V.  March,  114  U.  S.  549,  5 
Sup.  Ct.  Bep.  1036,  the  suit  was  an  action 
at  law  to  recover  a  balance  due  on  a  con- 
tract for  work  and  labor  done  on  a  rail- 
road, containing  a  stipulation  identical 
in  principle  with  the  one  in  thecontraet  in 
this  cause.    It   was  not  even    snggeiited 
that  the  action   had  not  been  brought  In 
tbe  proper  forum,  or  that  a  court  of  law 
was  inadequate  to  give  relief.    There,  as 
here,    the    declaration    contained     two 
counts.    To   the  first  count,  relying  spe- 
cially upon   tbe  contract,  a  demurrer  was 
sustained  In  the    supreme  court    of   the 
United  Staee,  because  there  was  no  aver- 
ment that  the  engineer  had   tieen  guilty  of 
fraud  or  gross  mistake  in  bis  estimates, 
and  holding  that,  in   the  absence  of  such 
an  allegation,  plaintiff  could  not  go  t>e- 
hind   the  certificate  of  the  engineer,  but 
clearly  holding  that  with  such  averments 
the  plaintiff  might  proceed   in  a  conrt  of 
law.    But  even  In  that  case  there  was  no 
question  raised  as  to  thecoramon count  ot 
Inilebitatiis   aasampalt.     See,    also.    Rail- 
road  V.  Price,  13S  U.  S.  185.   11   Sup.  Ct. 
Rep.  290.    Here  the  action  in  on  the  con- 
tract in  the  first  count,  alleging  a  breach 
ofltsstlpniatlonH  by  defendants,  and  in  the 
second  cimnt  upon  aounotiiRi  merait.    In 
Yeats  V.  Ballcntlne,  56  Mo.  637,  this  conrt 
held  that  an  action  at  law  could  be  main- 
tained  notwithstanding  the  plalntifl  blm< 
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■elf  bad  riolated  his  contract.  Th«  doc- 
trine of  that  caw  has  been  repeatedly  ap- 
proved, and  we  do  not.  feel  at  liberty  to 
qneation  It  at  this  day.  Rade  t,  Mitcit- 
ell,  97  Mu.  365,  11  R.  W.  Kep.  225.  Upon 
the  iHSoe  of  quantum  meruit  the  plalntiffit 
could  not  be  required  to  call  the  eogineer 
as  a  conditioa  precedent  to  eHtablisbing 
their  caae  before  the  Jury.  It  was  said  in 
Rude  V.  Mitchell :  "  On  sncb  an  issae  the 
estimate  of  the  architect  would  be  of 
no  more  ralue  than  that  of  any  other 
competent  witness."  And  to  the  same 
eHect  la  Yeata  v,  Ballentlne,  supra. 

4.  Attheconclnsionofthecansethecourt 
gave  peremptory  instructions  to  the  Jury, 
by  which  they  were  required  to  find 
against  the  plain tiffa' right  to  alien  for 
the  balance  of  f28,.584.6».  admitted  tu  be 
doe  them.  The  court  evidently  gave  this 
instruction  because  it  cunsldered  that 
plaintitfs  had  exhausted  their  right  to  a 
Hen  when  they  filed  their  first  account  on 
March  13,  1888,  and,  this  action  having 
been  brought  on  the  lien  filed  April  16,18o'9. 
plaintitfs  bad  no  right  to  enforce  it.  This 
involves  a  construction  of  our  statutes 
giving  a  lien  tucontractors,  materinl  men, 
and  laborers  on  railroads,  (article 4,  c.  47, 
Rev.  St.  Mo.  1879.)  This  is  a  pnrely  stat- 
atory  lien.  To  entitle  any  contractor  to 
this  lien,  he  is  required  within  90  days  after 
the  completion  of  the  woric  to  file  in  the 
office  of  the  circuit  cleric  of  any  county 
through  which  the  railroad  is  located  a 
lust  and  true  accoant  of  the  amount  due, 
after  ail  Jnat  credits  have  been  given,  which 
account  shall  state  the  amount  claimed  as 
due,  the  general  nature  of  the  work, 
amonntof  labor  [terfurmed  or  of  materials 
furnished,  the  dhtes  when  the  woric  was 
done  and  materials  furnished,  the  place 
or  placee  at  which  said  labor  was  done  or 
materials  furnished,  the  name  or  names  of 
the  parties  with  whom  the  contract  for 
the  work  and  material  was  maiie,  and 
the  name  of  the  railroad  against  which  the 
lien  Is  to  apply.  Action  roust  be  brought 
on  this  Hen  in  90  days,  or  It  ceases.  Uec- 
tlon  SaOS,  Rev.  St.  1879.  This  lien  becomes 
an  incombrance  from  the  date  of  the  com- 
mencement of  such  work  and  labor,  and  Is 
prior  to  all  other  mortgages  and  incum- 
brances. The  question  now  arises.  It  a 
contractor  or  other  person,  in  attempting 
to  avail  himself  of  this  provision  of  the  law, 
fails  to  file  such  a  statement  of  his  claim 
as  will  give  him  this  lien,  may  he,  within 
the  time  specified  In  the  statute,  file  a  cor- 
rect and  sufiicient  statement,  and  thus 
entitle  himself  tothe benefit  of  the  statute, 
or  is  he  cut  off  by  bis  first  futile  attempt? 
In  Mnlloy  v.  Lawrence,  81  Mo.  583,  this 
coart  held  the  plaintiff  could  have  but  one 
lien,  bat  in  Davis  v.  Schnler,  .S8  Mo.  24,  it 
was  explained  that  this  meant  one  good 
and  valid  lien,  and  when  the  first  paper 
filed  was  inoperative  as  alien  the  claim- 
ant might  file  another  within  the  time 
prescribed.  This  last  ruling  Is  most  cer- 
tainly in  accord  with  tbe  spirit  of  the  stat- 
ute and  common  sense.  The  question, 
then,  arises  in  this  case,  was  the  lien  of 
March  18, 1888,  valid?  If  so,  the  plaintitfs 
have  exhansted  their  right,  and  the  court 
correctly  decided  against  them.  Tbe  orig- 
inal lien,  filed  March  13th,  could  not  be 
v.208.w.no.22 — 41 


lonnd,  and  the  notice  and  tbe  record  wore 
read  as  the  next  heat  evidence.  "The  ae^ 
count  was  lor  balance  doe  for  construction 
of  a  part  of  tbe  railroad  of  said  Bay  coun- 
ty from  February  7th  to  Dec.  19, 1887,  un- 
der a  contract  dated  at  Topeka,  Janoary 
12, 1887,  with  the  C,  8.  F.  &  C.  Ry.  Co.  of 
Iowa,  in  construction  of  roadbed  through 
sectlous  75  to  94,  division  2,  and  sections 
95  to  114,  div.  3,  running  through  parts  of 
Chariton,  Linn,  and  Macon  counties,  con- 
sisting of  grading,  scraping,  cleaning, 
plowing, excava  ting  ol  roadbed,  and  ditch- 
ing, piping,  and  other  work  on  said  sec- 
tions and  section  116.  Amount  of  labor 
performed,  f604,7M.84;  amount  paid  on 
said  work,  f4N5,914.84;  lien  claimed  oa 
roadbed  of  said  C,  S.  F.  &  C.  Ry.  Co.  for 
salary,  f  118,870.00."  Itlsevldent  this  would 
not  support  an  action  for  a  lien.  As  said 
In  Rude  v.  MitcheU,  97  Mo.  865, 11  S.  W. 
Rep.  225:  "When  the  statute  calls  for  a 
]ust  and  true  account  it  means  a  fairly 
itemised  account,  showing  what  the  ma- 
terials are,  the  work  that  was  done,  and 
tbe  price  charged,  so  that  it  can  be  seen 
from  the  face  of  the  account  that  the  law 
gives  a  lien  therefor."  "A  lumping  Item 
of  tbe  whole  contract  price  on  the  one 
hand,  and  the  credits  on  the  other,  is  no 
compliance  with  the  law  at  all."  And 
this  brings  us  to  an  examination  of  the 
second  lien,  of  April  16,  1888.  This  Hen 
specifies  the  alfferent  kinds  of  work,— the 
quantities,  cubic  yards  of  earth,  embank- 
ments borrowed,  and  price;  the  total 
amount  of  cubic  yards  of  earth  excava- 
tion, with  tbe  price  and  amount;  the 
amount  of  loose  rock,  price  and  amount ; 
the  amount  ol  cleaning,  grubbing,  ditch- 
ing, and  hauling,  separately;  placing  of 
iron  culverts,  and  different  items  of  extra 
work;  giving  in  detail  credits  and  the 
balance  due.  Onder  this  account,  and 
the  evidence  tending  to  show  that  the  last 
work  was  done  on  19tb  January,  1888,  we 
think  the  trial  court  erred  In  holding  that 
tbe  second  lien  was  void,  and  In  giving  a 
peremptory  instruction  to  that  etiect,  and 
refusing  plaintiffs'  instructions  Nos.  8  and 
4,  and  refusing  tlieir  instruction  No.  2. 

The  position  taken  In  the  brief  ol  re- 
spondents, that  the  lien  was  lost  because 
the  Iowa  company  sold  out  to  the  Illinois 
company,  and  assumed  the  obligation  of 
paying  plaintiffs  for  their  work  under  the 
contract,  and  plalntitis  did  not,  within  90 
days  after  that  sale,  file  their  Hen,  is  not 
tenable.  The  plaintiffs  had  a  contract  to 
do  this  work.  The  company  had  a  right 
to  assign  tbe  contract,  and  assume  to  pay 
plaintiffs,  but  by  so  doing  they  could 
not  destroy  plaintiffs'  rights.  Tbe  ca.ie  is 
wholly  unlike  Allen  &  Co.  v.  Frnmet  Min., 
etc.,  Co.,  78  Mo.  688,  and  O'Connor  v.  Rail- 
road, (Mo.  Sup.)  20  S.  W.  Rep.  16.  In  those 
cases  there  were  different  parties  doing  the 
work  under  different  contracts, and  it  was 
held  each  must  file  his  own  lien.  Here  all 
the  work  was  done  by  one  firm,  under  one 
contract,  and  there  was  no  release  of  the 
original  company,  notwithstanding  the 
Illinois  company  assnmed  the.  payment 
for  the  work.  The  contract  will  support 
the  lien  as  against  the  Iowa  company  and 
all  who  take  tbe  property  with  notice  of 
tbe  obligation.    We  think  this  is  too  plain 
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tor  argument.  It  also  followa  that  the 
drcDlt  court  erred  in  Its  drtit  Instruction, 
that,  under  the  evidence,  the  ]ury  must 
find  tor  all  the  defendantn  except  the  Illi- 
noia  company.  The  conveyance  by  the 
Iowa  company  to  the  Illinois  company 
did  not  release  the  former  from  its  personal 
obligations  to  plaintiffs  on  the  contract. 
The  mere  acceptance  of  the  money  due 
them  on  their  work  from  tb<>  Krantee  of 
the  company  did  not  work  a  release  of  the 
Iowa  company.  There  is  no  evidence  be- 
yond the  notice  of  the  money  due  on  their 
contract  that  they  had  afireeJ  to  release 
the  Iowa  company,  and  accept  the  Illinois 
company  in  their  stead.  They  prayed 
Judgment  against  all,  and  were  entitled 
to  a  personal  Judgment  against  the  Iowa 
company,  and  a  lien  as  against  all  the 
others  if  the  court  had  granted  their  dec- 
larations of  law,  and  the  Jury,  under  those 
Instructions,  had  found  for  them.  The 
judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  In  accordance 
with  the  views  herein  expressed.  It  plain- 
tiffs  desire  to  tender  the  isHueof  fraud,  they 
should  have  lea  veto  amend  their  petition, 
and  state  the  facts  constituting  the  fraud 
or  gross  error  of  which  they  complain  In 
their  briefs  In  this  court.    All  concur. 


Ltncr  v.  Metropolitan  8t.  Rt.  Co. 

{Supreme  Court  of  MUtourl,  DivlMon  So.  t. 
Nor.  29,  189a.) 

HoRSR  Railroads — Action  for  Dsath  op  Intant 

— NSOLIOBNOE  —  ABBBNCB  OF  BbLLS  —  INSTRUC- 
TIONS— Dakaobs. 

1.  In  an  action  for  the  death  of  plalntUrs 
•on,  a  boy  10  yean  old,  it  appeared  that  while 
on  the  street  unattended  he  was  run  over  by  de- 
fendant's street  car,  which  was  drawn  by 
mules.  Ulie  boy  knew  the  street  well;  it  was 
daylight:  the  mules  were  movins  at  a  walk,  and 
he  conld  have  seen  the  car  if  he  had  looked. 
UM,  that  it  was  error  to  charge  that  the  de- 
ceased had  a  right  to  presume  that  defendant 
had  complied  with  the  law  as  to  providing  bells 
for  the  mules  In  the  absence  of  knowledge  to 
the  contrary,  as  it  was  a  question  for  the  jury 
whether,  if  he  had  exercised  due  care,  deceased 
would  not  have  observed  the  absence  of  bells. 
'Z.  An  instruction  that  deceased  was  re- 
quired to  exercise  only  such  care  as  might  be 
expected  of  a  boy  of  his  age  and  capacity,  and 
that  the  same  degree  of  care  in  avoiding  danger 
is  not  required  from  a  person  of  tender  years 
and  imperfect  discretion  ns  from  a  maturer  per- 
son of  more  diKcretion,  was  erroneous  in  assum- 
ing that  deceased  was  a  person  of  imperfect 
discretion,  instead  of  leaving  the  question  to  the 
Jur,r,  and  also  in  failing  to  tell  the  jury  that 
plaintiCf  must  show  that  the  boy  was  using  the 
care  of  one  of  his  age  and  capacity  at  the  time 
of  the  injury. 

3.  in  such  a  case,  where  there  was  evidence 
that  deceased  bad  been  taken  out  of  school  be- 
cause of  a  defect  in  his  speech,  it  was  a  ques- 
tion for  the  jury  whether  plaintiff,  the  mother  of 
the  child,  was  negligent  in  allowing  him  to  go 
on  the  street  unattended. 

4.  Rev.  St.  1889.  S  4425,  providinc  that 
whenever  any  person  shall  die  from  any  injury 
resulting  from  or  occasioned  bv  the  negligence 
of  any  officer  or  employe  while  running,  con- 
ducting, or  managing  any  cir,  the  employer 
shall  forfeit  iliS.CKK).  applies  where  one  is  killed 
by  a  street  car  owing  to  the  company's  failure 
to  comply  with  a  city  ordinance  requiring  bella 
on  the  animal*  drawiug  a  car. 


Appeal  from  circuit  court,  Jackson  couo- 
ty;  .IamesOibson,  Judge. 

Action  by  Ella  I^yneb  against  the  Metro- 
politan Street  Railway  Coropanyfor  dam- 
ages for  the  killing  of  her  son.  From  a 
Jndgment  for  plalntitt,  drtendant  appeals. 
Reversed. 

Pratt,  Ferry  St  Bagerm»o,  tor  appel- 
lant. Beebe  A  Watson  and  F.  W.  Ran- 
dolph, for  respondent. 

Oantt,  p.  J.    On  tbe  4th  day  ot'  July. 
1888,  Richard  Lynch,  a  boy  between  10  and 
11  yenro  of  age,  residing  with  bis  widowed 
mother,  in   Kansas  City,  Mo.,  within  one 
block  of  Main  street,  the  principal  thor- 
oughfare of  that  city,  was  given  a  nickel, 
with  which  to  buy  himself  a  "milk  shake." 
and   wai   permitted   by  his  mother,   tbe 
plaintiff  In  this  action,  to  go  unattended 
to  Main  street  to  make  bis  purchase.    The 
defendant  wan  operating  a  street  borse 
car  railroad  on  said  street  at  tbe  time,  by 
virtue  of  a  city  ordinance.    The  ordinance 
required  the  defendant  to  have  bells  on  all 
of  its  teams  hauling  Its  cars  along  said 
street  to  warn  persons  on  the  street  ot  the 
approach  of  its  cars.    About  10  o'clock  in 
the  forenoon  he  was  seen  to  pass  across 
said  street,  a  few  feet  in  front  ot  one  ot  de- 
fendant's ears,  drawn  by  a  pair  ot  mules, 
moving  at  that  time  In  a  walk  and  up  a 
grade,  near  the  crossing   ot  Fourteenth 
street.    He  crossed    in  safety,  when  ap- 
parently he  discovered  he  bad  dropped  his 
money  or  something  on  the  track,  and  im- 
mediately turned,  stepped  upon  tbe  track. 
Just  in  front  ot  the  advancing  car,atooped 
down,  and  almost  instantly  was  struck 
by  the  mnlos,  or  one  of  them.    The  mules 
became  frightened  by  stepping  on  tbe  boy, 
and  were  excited  by  the  firing  of  crackers 
in  the  street,  and  begnn  at  once  to  Jump 
and  plunge,  drawing  tbe  front  wheel  of 
the  car  against  the  boy  before  tbey  could 
be  stopped.    The  boy  was  taken  from  un- 
der the  car  dead.    He  seems  to  bare  been 
stunned  by  the  blow  from  the  mule's  hoof, 
as  he  made  no  outcry.    There  was  some 
conflict  in  the  evidence  as  to  the  distance 
the  boy  crossed  In  front  of  the  car,  and 
how  far  he  got  before  he  stepped  back  in 
front  of  the  mules.    It  was  shown  and  ad- 
mitted there  were  no  bells  upon  the  mnies. 
The  petition  alleged  negligence  in — First, 
falling  to  provide  sufficient  number  of  em- 
ployes to  man  the  car:  seeoiid,  that  the 
team  was  unsafe;  third,  that  the  driver 
was  negligent  in  falling  to  discover  tbe 
boy  approaching  the  track  in  time  to  pre- 
vent the  injury;  fourth,  that  tbe  driver 
was  negligent  in  failing  to  discover  tbe 
boy  in  the  act  of  crossing  in   time  to  pre- 
vent  the  accident;  Ofth,  that   the  driver 
was  negligent  in  not  discovering  the  boy 
alter  be  got  on  the  track  In  time  to  pre- 
vent the  Injury;  sixth,  the  driver  failcl  to 
stop,  after  knocking  the  boy  down,  in  time 
to  prevent  the  injury:  seventh,  chat  de- 
fendant negligentl.v  failed  to  provide  Mis 
on  the  mulen  to  warn  persons  ot  the  .i|>* 
proach  of  the  car. 

The  court  gave  tbe  following  instnie- 
tlons  lor  the  plaintiff:  (1)  "The  jury  is 
instructed  that  contributory  negligence  is 
a  (lelenHe,  and  must  be  proved  to  yoar 
satisfaction  by  a  preponderance  ot  all  tb« 
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evidence  tn  the  case.*  (2)  'The  coart  in- 
HtructB  the  Jury  that  the  deceased,  Richard 
Lijrnch,  when  crosaiog  the  track  and  go- 
inK  back  npon  the  same,  bad  a  right  to 
presanietbat  defendant  bad  complied  with 
the  law  as  to  providinK  bells  on  said 
mules,  in  absence  of  knowledge  tu  the 
contrary."  (3)  "The  cuurt  instruuts  the 
Jory  that  it  was  the  duty  of  the  defendant 
to  have  bells  attached  to  the  mules  draw- 
iug  said  street  car,  and  if  yoo  And  and  be- 
llere  from  the  evidence  that  at  the  time  of 
the  Injnry  the  hells  were  not  attached  to 
said  mules,  then  the  court  Instructs  you 
that  defendant's  failure  to  provide  said 
bells  was  negligence;  and  if  you  further 
ilnd  and  believe  from  the  evidence  that 
such  failure  to  provide  and  attach  bells  to 
said  mulee  was  the  direct  canse  of  defend- 
ant being  run  over  and  killed  without  neg- 
ligence on  his  part,  as  explained  in  these 
instructions,  then  your  verdict  must  be  for 
plaintiff."  (4)  "The  Jury  are  further  in- 
structed that  if  they  believe  from  the  evi- 
dence that  there  was  a  person  driving  said 
car  before  and  at  the  time  of  said  injury, 
then  it  was  the  duty  of  said  person  to 
keep  a  vigilant  watch  ahead  to  avoid  In- 
juring persons  using  said  street;  and  M 
yon  believe  from  the  evidence  that  said 
person  might,  by  the  exercise  of  reason- 
able care,  have  seen  the  deceased,  Richard 
Lynch,  in  the  act  of  turning  around  and 
attempting  to  go  on  the  track,  in  time  so 
that  by  the  exercise  of  reasonable  care 
said  person  might  have  cheeked  said 
mules,  and  prevented  them  from  running 
over  deceased  and  causing  bis  death,  then 
your  verdict  must  be  for  the  plaintiff." 
(5)  "Although  the  Jury  may  believe  from 
the  evidence  that  one  M.  M.  Heery  was 
acting  In  the  capacity  of  driver  of  defend- 
ant's car  and  mules  thereto  attached  at 
the  time  of  the  injury  complained  of,  yet 
If  you  find  and  t>elleve  from  the  evidence 
that  by  the  exercise  of  ordinary  care  and 
prudence  on  said  Heery's  part  be  might 
bave  seen  deceased,  Richard  Lynch,  la  a 
place  of  danger  in  time  to  bave  stopped 
the  car  and  avoided  killing  him  ;  or  If,  by 
the  exerclKeof  ordinary  care  and  prudence, 
under  the  circumstances  detailed  in  evi- 
dence, the  said  Heery,  while  so  driving, 
might  have  avoided  driving  over  the  said 
Richard  Lynch,  and  kllllne  blm,  after  be 
discovered,  or  by  reasonable  care  could 
bave  discovered,  bis  danger. — then  your 
verdict  must  be  tor  plaintllT. "  (6)  "In 
determining  whether  deceased,  Richard 
Lynch,  was  guilty  of  contributory  negli- 
gence, the  jury  are  instructed  that  said 
Richard  Lynch,  son  of  plain tifl,  was  re- 
quired to  exercise  only  such  care  and  pru- 
dence as  might  reasonably  be  expected  of 
a  boy  of  his  age  and  capacity  under  simi- 
lar circumstances,  and  that  the  same  de- 
gree of  careand  prudence  in  avoiding  dan- 
ger is  not  required  from  a  person  of  tender 
years  and  imperfect  discretion  as  from  a 
person  of  mature  years  and  greater  dis- 
cretion under  similar  circumstances. "  (7) 
"The  jury  are  Instructed,  chough  you 
should  believe  from  the  evidence  that  the 
deceaseil,  Richard  Lynch,  was  negligent  in 
going  back  on  defendant's  tracks  to  pick 
up  something,  yet  that  will  not  prevent  a 
recovery  U  you  further  believe  and  find 


from  the  evidence  that  a  person  was  driv- 
ing prior  to  and  at  the  time  of  the  injury, 
•Dd  by  the  exercise  of  reasonable  care 
might  bave  discovered  the  deceased  in  the 
act  of  going  back  on  said  track  in  time, 
by  the  exercise  of  reasonable  care,  to  have 
prevented  the  mules  from  running  over 
and  killing  blm,  then  your  verdict  must  be 
for  plaintiff."  (8)  "Yon  are  instructed 
that  there  is  no  negligence  proven  against 
plaintiff,  Ella  Lynch,  In  this  causa."  (9) 
"If  you  find  for  the  plaintiff  lu  this  cause, 
you  will  assess  her  damages  at  the  sum  of 
five  thousand  dollars."  (12)  "The  jury 
are  Instructed  that  ordinary  care,  as  men- 
tioned in  these  Instrnctlons,  depends  on 
the  circumstances  and  tacts  of  each  partic- 
ular case  or  situation  with  reference  to 
which  the  term  is  used.  It  la  such  care  as 
a  person  of  ordinary  caution  and  prudence 
would  usually  exercise  In  the  same  situa- 
tion and  circumstances.  The  Jury  are  fur- 
ther cautioned  that  all  the  instructions 
Kiven  to  them  in  tbis  cause  are  to  be  con- 
sidered together,  and  as  explanatory  of 
each  other,  excepting  numbers  9  and  10, 
which  are  only  to  i^e  considered  In  the 
event  the  Jury  decide  to  return  a  verdict 
for  plaintiff  under  the  other  instructions 
given."  To  the  giving  of  each  and  every 
one  of  which  instructions  the  defendant 
separately  at  the  time  duly  excepted. 

The  court  gave  the  following  instme- 
tions  for  defendant:  (2;  "In  tbis  kind  of 
a  case  the  plaintiff  is  bound  to  aver  in  his 
petition,  and  prove  upon  the  trial,  some 
negligence  on  the  part  of  the  defendant 
which  was  the  direct  cause  of  the  injnry 
complained  of.  and  only  such  acts  of  neg- 
ligence can  be  considered  as  are  submitted 
to  your  consideration  by  the  court.  In 
this  case  theplaintlll  charges  as  negligence 
the  following  acts:  First,  that  defendant 
neglected  and  tailed  to  provide  a  sufficient 
number  of  employes  to  take  charge  of  the 
car  and  the  mules  thereto  attached  to  ren- 
der the  operation  thereof  reasonably  sate; 
Hecond.  that  defendant  failed  to  furnish 
the  servant  then  and  there  operating  the 
car  with  a  sate  and  suitable  team  of  mulca, 
bnt,on  the  contrary, furnished  the  servant 
with  an  unsafe  and  unsuitable  team  of 
mules  to  haul  said  car,  knowing  that  the 
same  were  nnsateandunsultable,  or,  bythe 
exercise  of  reasonable  care,  might  have 
known;  tft/nt/,  titat  the  servant  in  charge 
of  said  team  and  car  fulled  to  discover 
Richard  Lynch  approaching  the  track  in 
time  to  prevent  the  team  of  mules  and  car 
from  running  into  and  injuring  blm; 
fourth,  that  the  servant  in  charge  of  said 
car  failed  to  discover  said  Richard  Lynch 
in  the  act  of  crossing  the  track  In  time,  by 
the  exercise  of  ordinary  care,  to  prevent 
the  injury;  Ofth,  the  said  servant  tailed  to 
discover  the  said  Richard  Lynch,  after  be 
got  on  the  track.  In  time  to  prevent  the 
injnry;  aixtb,  the  servant  in  charge  of 
said  car  failed  to  stop  it,  after  knocking 
said  Richard  Lynch  down.  In  time  to  pre- 
vent killing  him ;  seventh,  that  the  defend- 
ant negligently  and  wrongfully  failed  to 
provide  bells  on  aald  team  of  mules,  to 
warn  persons  passing  on  said  street  of 
the  approach  of  said  car."  (3)  "Thecourt 
instructs  the  Jury  that  they  cannot  con- 
sider the  first  act  of  negligence  alleged  and 
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mentioned  in  instruction  namber  two." 
(4)  "The  conrt  Instructs  tbe  Jury  that 
tbey  cannot  consider  the  second  act  of 
nesllgence  alleged  and  mentioned  In  said 
instruction  number  two. "  (5)  "Thecourt 
instmcta  the  Jury  that  they  cannot  con- 
sider the  third  act  of  negligence  alleged 
and  mentioned  in  Instruction  number 
two."  (6)  "Tbe  court  Instructs  the  Jury 
that  they  cannot  consider  the  fourth  net  of 
negligence  alleged  and  mentioned  In  in- 
struction number  two."  (11)  "It  tbe 
Lynch  boy  knew  that  the  car  was  ap. 
proachlDg,  or,  by  the  exercise  of  such  rea- 
sonable prudence  as  a  buy  of  his  age 
ought  to  have  exercised,  could  have 
known  of  its  approach,  then  it  was  neg- 
ligence upon  his  part  to  stoop  down 
in  front  of  tbe  approaching  mules  (if  be 
did  so.)"  (12)  "If  Ricbard  Lynch  was 
guilty  of  negligence  which  contributed 
directly  to  his  gettinglnjured,even  though 
In  H  slight  degree,  and  a  reasonably  pru- 
dent person  driving  the  car,  as  soon  as 
the  boy's  danger  could  have  been  seen, 
could  not  with  reasonable  prudence  have 
avoided  tbe  Injury,  you  will  return  a  ver- 
dict for  the  defendant."  (13)  "If  Ricbard 
Lynch,  when  be  started  to  cross  in  front 
of  tbe  car,  knew  that  It  was  approaching, 
then  there  was  no  negligence  in  falling  to 
have  bells  upon  the  roulus,  even  though 
there  is  an  ordinance  on  thatsuhject.  The 
purpose  of  such  an  ordinance  would  be  to 
give  a  warning  of  the  approach  of  the  car; 
and,  it  the  boy  knew  of  Its  aporoach,  tbe 
plaintiff  cannot  claim  that  the  injury  was 
occasluncd  by  tbe  want  of  a  bell."  (18) 
"  It  there  was  a  person  driving  the  car  be- 
fore and  up  to  the  time  of  the  Injury,  and 
sncb  person,  even  though  you  find  It  was 
one  Heery,  a  passenger  In  the  car,  exer- 
cised such  care  as  a  reasonably  prudent 
and  regular  driver  would  have  exercised  In 
a  like  situation,  you  cannot  and  must  not 
And  that  there  was  any  negligence  In  the 
manner  In  which  the  car  was  driven." 
(19)  "A  person  driving  a  street  car  Is  not 
required  to  stop  his  cor  because  he  sees  a 
boy  crossing  the  street.  It  Is  only  when 
there  is  an  appearance  of  danger  to  the 
boy,  which  a  driver  of  reasonable  pru- 
dence ought  to  see,  that  there  Is  a  duty  to 
stop.  If,  after  the  driver  saw,  or,  hy  the 
exerciseof  reasonable  prudence,  could  have 
seen,  tbe  appearance  of  danger  of  a  colli- 
sion, and  the  person  driving  (If  any  one) 
does  all  that  a  reasonably  prudent  man 
could  do  in  tbe  exercise  of  reasonable  pru- 
dence to  avert  tbe  Injury,  and  he  stops 
the  mules  and  car  as  soon  as  he  reasona- 
bly can,  then  he  Is  not  negligent  because 
It  was  not  sooner  stopped."  (20)  "If 
the  direct  cause  of  the  Lynch  boy  being 
knocked  down  was  that,  after  crossing 
tbe  track  In  safety,  (if  he  did  so.)  be  sud- 
denly, and  without  warning,  stooped 
back  immediately  in  front  of  the  mules,  (If 
be  did  sn,)  then  the  person  driving  the  car, 
<ir  any  one,)  whether  It  was  Planck,  or 
Heery,  thepassenger,  or  both,  did  not  have 
time,  acting  with  reasonable  prudence, 
after  tbe  boy  started  back,  to  stop  tbe  car 
before  one  of  tbe  mules  struck  the  boy,  (it 
it  did,)  and  if  tbe  mules  suddenly  became 
so  frightened  by  reason  of  the  boy  being 
under  them  as  to  be  temporarily  beyond 


tbe  control  of  tbe  person  or  persons  at- 
tempting to  hold  them,  (It  any  one,)  and 
thereby  tbe  death  of  tbe  boy  was  caused, 
your  verdict  must  be  fordefendnnt."  (21) 
"  If  thejury  And  that  Richard  Lyncb  crossed 
tbe  track  in  safety,  and,  after  cnMsing  it, 
suddenly  and  without  warning  stooped 
back  In  the  track  before  the  luules  imme- 
diately, and  there  was  not  time  after  tbe 
boy  started  back  tor  a  person  driving,  (if 
any,)  acting  with  reaiunable  prudence,  to 
stop  the  car  before  the  males  struck  the 
boy,  and  the  mules  suddenly  became  fright- 
ened thereby,  so  as  ta  be  temporarily  be- 
yond the  control  of  the  person  driving,  (<t 
any  one,)  thereby  killing  the  boy,  yon  will 
find  a  verdict  for  the  defendant." 

The  court  refused  to  take  from  tbe  Jury 
the  5tb,  6th,  and  7th  acts  of  negligence 
mentioned  in  defendant's  Instruction  No. 
2.  The  court  also  refused  to  submit  to  tbe 
Jury  the  question  of  plaintiff's  own  con- 
tributory negligence,  and  also  refused  tha 
following  two  Instructions:  (10)  "The 
court  declares  to  you  as  a  matter  of  law 
that  Richard  Lynch  was  guilty  of  negli- 
gence on  bis  part  If  he  was  old  enough  to 
know  tbe  danger  of  getting  in  front  of  a 
moving  car  and  stooping  down  on  the 
track  Immediately  in  front  of  the  mules, 
without  looking  to  see  II  the  car  was  ap- 
proaching." (14)  "It  Ricbard  Lynch,  wlien 
be  started  tocross  In  front  of  tbecar.intba 
esnrclse  of  such  reasonable  prudence  as  a 
boy  of  bis  age  ought  to  have  exercised, 
ought  to  have  known  that  the  car  was 
approaching,  then  there  was  no  negligence 
which  can  be  said  to  concur  in  rausing  the 
injury  in  falling  to  have  tbe  bells  upon  tbe 
mules,  altbougb  there  is  an  ordinance  up- 
on the  subject." 

Thejnry  returned  a  verdict  for  plaintiff, 
assessing  her  damages  at  $5,000.  Defend- 
ant In  due  time  filed  a  motion  for  new 
trial, and,  thecourt  baring  overruled  it, 
appeals  to  tbia  conrt.  Exceptions  were 
duly  saved. 

1.  After  a  most  carefol consideration,  we 
are  of  the  opinion  that  tbe  second  Instrnc- 
tion  for  plalntin  ought  not  to  have  been 
given  in  this  case,  notwithstanding  it  em- 
bodies a  correct  proposition  of  law,  as  fat 
as  It  goes.  That  instruction  is  as  follows: 
"The  court  iuHtructs  the  Jury  that  the  de- 
ceased, Richard  Lynch,  when  crossing  the 
track  and  going  back  upon  the  same,  bad 
a  right  to  presume  that  defendant  had 
complied  with  the  law  as  to  providing 
bells  on  said  mules.  In  absence  of  knowl- 
edge to  the  contrary."  Thecourt,  In  Its 
third  Instruction  for  plaintiff,  fully  and 
speclflcally  charged  tbe  Jury  that  the  fail- 
ure to  have  bells  on  the  mules  liaullng  the 
car  was  negligence,  and.  If  the  failure  to 
provide  the  bells  was  the  direct  eanae  of 
the  injury  to  the  boy,  they  must  find  for 
tbe  plaintiff.  One  of  tbe  vital  Issues  In 
the  case  was  tbe  contributory  negligence 
of  the  deceased  b<iy,  Richard  l^yncb.  The 
giving  of  this  Instruction,  in  addition  to 
the  third  on  tbe  same  subject,  without 
modlScatlon,  had  an  effect  of  giving  undue 
prominence  to  the  fact  that  there  were  no 
bells  on  the  mnlps,  and  Interentially  said 
to  the  Jury  that  the  boy  might  rely  upon 
the  presumption  that  there  would  bu  bells 
on  the  mules,  and,  if  not,  then  he  was  ex- 
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oneratad  from  exerdsing  tbat  care  and 
cantlon  wblcb  might  maeooably  be  ex- 
pected of  one  of  his  age  8d«1  capacity, 
when  the  facts  are  itnown  and  admitted, 
or  are  testified  to  by  the  wltneeseii,  as  in 
this  case,  tlien  it  is  tlie  province  o(  the 
Jury  to  paHB  on  tbelr  legal  effect,  under 
proper  inetrnctiona  from  tliecourt.  There 
K  then  no  occasion  for  indulging  in  pre- 
sumptions. "  Preaumptlon  is  a  principle 
of  law,  by  which,  for  the  turtherince  and 
support  of  rlKht,  facts  not  etitabllshed  by 
positive  evidence  are  Inferred  from  circum- 
stances." Mattb.  Prea.  Ev.  The  presumt>> 
tlun  invoked  in  this  instruction  is  of  the 
class  denominated  "disputable."  Its 
strength  and  weight  mutit  necessarily 
be  affected  by  tbe  attendant  facts, 
which  will  weaken  or  strengthen  it  as 
Ihey  accord  in  each  case  with  the  experi- 
ence of  manlilnd.  In  tbe  instruction  It- 
self it  Is  conceded  tbe  presumption  that  the 
defendant  would  obey  tbe  law,  and  attach 
the  bells,  must  cease  if  actual  knowledge 
to  tbe  contrary  is  shown.  Now,  it  Is  evi- 
dent that  the  opportunities  furknowledge 
In  such  a  case  must  affect  the  weight  of 
this  presumption.  Here  tbe  evidence  dis- 
closes the  accident  happened  in  the  light 
of  day.  The  street  was  clear  of  obstruc- 
tions. Tho  car  was  moving  at  a  walk,  in 
full  view  of  the  boy.  The  boy  was  showo 
to  have  often  been  on  tbe  street,  living 
within  one  block  61  It.  He  crossed  the 
street,  at  most,  not  over  15  feet  in  front 
of  tbe  car.  Be  was  not  dent.  By  the  ex- 
ercise of  tbe  sliglitent  prudence  he  could 
have  seen  the  car.  and  known  there  were 
DO  bellR  on  the  mules.  The  presumption 
Indulged  by  tbe  Instruction  was  thus  ap- 
parently negatived  by  the  evidence  of  his 
own  senses.  Milhurn  v.  Bailroad  Co.,  86 
Uo.  104.  Now.  Is  it  not  apparent  that  a 
charge  from  the  court,  under  such  a  state 
of  undisputed  facts,  that  he  might  re>/  up- 
on a  presumption  that  the  company  would 
have  bells  on  the  mules,  was  nothing 
more  nor  less  than  an  Invitation  to  the 
Jury  to  excuse  the  boy  from  using  bis 
senses,  and  observing  what  was  patent 
to  everyone  else  en  the  street?  It  was 
admirably  adapted  to  turning  the  scale  In 
plaintiff's  favorin  an  evenly-balanced  case, 
and  save  undue  prominence  to  one  tact, 
til  the  e:(c]usion  of  the  others,  and  ought 
not  to  have  been  given.  Baker  v.  Pender- 
gast,32OhloSt.404:  Jetter  v.  Bailroad  Co., 
*41  N.  Y.  154.  In  Muberly  v.  Bailroad  Co., 
98  Mo.  183,  II  S.  W.  Kep.  569,  the  presump- 
tion was  invoked  In  the  trial  court  tbat 
plaintiff  was  in  the  exentisp  of  due  care 
when  he  was  injured,  but  this  court,  while 
recognizing  the  prexumption  as  correct  in 
a  proper  case,  held  tbat  it  was  reversible 
error  to  give  It  where  the  defense  was 
contributory  negligence,  and  where  there 
was  abundant  evidence  from  which  plain- 
tiO's  negligence  might  have  beeufouud; 
Babclat,  J.,  saying:  "Tbe  Jury  should 
have  been  left  to  make  such  finding  as 
they  considered  Just  on  that  issue,  with- 
out costing  Into  the  balance  such  a  refer- 
ence to  tbe  presumption  obtaining  in  the 
absence  of  evidence."  And  to  the  same 
effect  are  tbe  decisions  of  this  court  In 
Rapp  V.  Railroad  Co.,  106  Mo.  423, 17  S.  W. 
Bcp.  4K7;  Meyers  v.  City  of  Kansas,  (Mo. 


Sop.)  18  S.  W.  Bep.  914;  Ban*  ▼.  City  of 
Kansas.  105  Mo.  668,  16  8.  W.  Bep.  483; 
Bailroad  Co.  v.  StebbinK,  62  Md.  604. 

We  are  cited  by  respondent  to  the  case 
of  Correil  v.  Railroad  Co.,  38  Iowa,  120,  in 
which  this  instruction  was  approved.  An 
examination  of  that  case  will  disclose  that 
It  was  a  rasetor  damages  for  killing  stock 
ou  a  crossing.  The  instruction  did  not 
consist  of  tbe  excerpt  alone,  which  consti- 
tutes the  instruction  in  this  case.  The  in- 
struction was  as  follows:  "(6)  In  deter- 
mining this  question  as  to  whether  the 
plaintiff's  brother  exercised  ordinary  care, 
you  will  take  Into  account  his  familiarity 
with  the  i-rosslng,  his  knowledge  of  the 
regular  time  of  the  arrival  of  trains  at 
the  crossing,  the  tact  as  to  tbe  manner  in 
which  the  horses  and  mules  were  being 
taken  over  the  track,  the  ohstrnctions  in 
the  way  of  a  fair  observation  of  an  ap- 
proaching train;  and  determine  therefrom, 
aa  well  as  from  all  the  other  surrounding 
circumstances,  whether  he  was  wanting  In 
ordinary  care  and  prudence,  as  above  ex- 
plained. In  permitting  the  stock  to  go  up- 
on the  track  when  they  did.  It  is  not  for 
me  to  say  what  actor  acts  amount  to- 
neKligence  ou  his  part;  this  is  for  you  t(»< 
determine  from  all  the  evidence.  It  l» 
properto  observethat,  if  tbe  brother  of  tbe 
plaintiff  knew  of  the  regular  time  of  the 
train,  and  about  that  time  was  approach- 
ing the  track,  a  greater  amount  of  rare 
was  required  than  if  he  was  doing  the  act 
at  some  other  time.  Another  thought  in 
this  connection :  In  determining  the  ques- 
tion as  to  the  negllKence  of  plaintiff's  broth- 
er, he  had  the  right,  in  approaching  the 
track,  to  assume  that  tbe  trains  of  the- 
plalntiff  would  not  be  running  at  a  rate  of 
speed  greater  than  six  miles  an  hour.  In 
other  words,  all  men  have  a  righttoex|>ect 
that  others  will  not  violate  tbe  law."  It 
will  be  seen  at  once  tbat  tbe  court  Imposed 
on  the  plaintiff  the  exerclaeof  eareincross- 
Ing  tbe  track ;  tbe  duty  of  looking  for  tbe 
train,  which  was  not  required  in  tbis  case; 
and  did  not  hesitate  to  sum  up  the  con- 
trolling facts.  This  is  understood  to  be 
the  practice  in  that  sta  tn.  State  v.  Carna- 
han,  17  Iowa,  256;  Whitaker  v.  Parker,  42 
Inwa,6S5:  Buford  v.  McQetcbie,  60  Iowa, 
2i)8,  14  N.  W.  Rep.  790.  We  see  nothing  In 
tbat  case  to  change  our  view  of  the  im- 
propriety of  giving  the  Instruction  In  this 
case,  under  tbe  facts  developed.  Nor  do 
we  think  this  instruction  was  cured  by  tbe 
instructions  11  and  13  given  for  defendant. 
While  the  court  In  these  instructions  told 
the  Jury  tbat  If  the  boy  knew  the  car  was 
approaching,  or,  by  tbe  exercise  of  such 
reasonable  prudence  as  a  boy  of  bis  age 
ought  to  haveexerclsed, could  have  known 
of  its  approach,  then  there  was  no  negli- 
gence in  not  having  bells,  by  this  Instruc- 
tion tbey  were  virtually  told  tbat  It  was 
prudent  in  him  to  assume  that  the  bells 
were  on  the  mules,  and  thus  the  Jury  were 
relieved  of  the  duty  of  inquiring  whether 
by  iookiuK  or  listening  he  could  have  dis- 
covered the  want  ot  bells;  and  this  leads 
us  to  remark  that  the  Instruction  ought 
never  to  be  given  In  Its  present  shape. 
The  true  statement  of  tbe  rule  Is  to  b« 
found  in  O'Connor  v.  Railway  Co.,  94  Mo. 
160, 7  S.  W.  Bep.  106,  aa  follows:  ^Tha  de- 
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tendant  has  a  right  to  rely  upon  the  exer- 
cise of  ordinary  prodence  on  the  part  o( 
plaintiff,  as  in  tblB  caae  on  the  part  of  de- 
ceaHed.  So,  on  the  other  hand,  the  plain- 
tiff has  the  right  to  preeuine  daecareon 
the  part  of  the  defendant."  In  other 
words,  the  obligation  in  mntaal  and  cor- 
relative, and  it  should  be  stated  that  a 
person,  blmselt  In  the  exercise  of  ordinary 
care  or  prudence,  has  the  right  to  assame 
that  others  will  obey  the  law,  and  to  act 
on  that  belief.  It  cannot  mean  that  a 
plaintiff  may  recklessly  dlnregard  all  the 
laws  of  prndeoce  hlniself,  and  yet  require 
the  defendant  to  observe  caution  in  pro- 
tecting him  against  his  own  Imprudence. 
2.  This  brings  us  to  a  consideration  of 
the  instructions  on  the  question  of  the  lia- 
bility of  the  deceased  forcontributory  neg- 
liK<>nce.  For  the  pinlntiff  the  court  gave 
instruction  No.  6:  "That  he  was  required 
to  exercise  only  such  care  and  prudence  as 
might  be  expected  of  a  boy  of  his  age  and 
capacity  under  similar  circumstances,  and 
that  the  same  degree  of  care  and  prndeune 
in  avoiding  danger  Is  not  required  from  a 
person  of  tender  years  and  Imperfect  dis- 
cretion as  from  a  person  of  maturer  years 
and  greater  discretion  under  similar  cir- 
cnmstances;"  and  refused  instructions  10 
and  14,  asked  by  defendant,  to  the  effect 
that  be  was  guilty  of  negligence  if  he  was 
old  enough  to  know  the  danger  of  getting 
in  front  of  a  moving  car,  and  stooping 
down  on  the  track  in  front  of  tlie  mules, 
without  looking  to  see  if  a  car  was  ap- 
proaching; "and  if,  in  the  exercise  of  such 
prudence  as  a  boy  of  his  age  ought  to 
have  exercised,  be  ought  to  have  known 
the  car  was  coming,  then  the  absence  of 
the  bells  could  not  be  said  to  concur  in 
cauiilng  hislnjury."  Thedefendant  insists 
that  In  the  said  Instruction  No.  6  the  trial 
court  assumed  that  the  boy  was  a  person 
of  Imperfect  discretion,  and  tn  do  this  was 
error.  We  think  the  criticlom  is  just. 
While  this  hoy  waH  only  required  to  use 
the  discretion  that  irilghtreasouably  have 
l>een  expected  of  one  of  his  age  and  capaci- 
ty, it  was  clearly  the  province  of  the  Jury 
to  determine  what  bis  age  and  capacity 
were,  and  whether  he  used  that  discretion 
In  this  case.  It  was  for  the  Jury  to  deter- 
mine whether  he  was  of  imperfect  discre- 
tion with  respect  to  the  danger  from  this 
car.  The  Jury  must  have  understood  that 
the  boy,  in  the  opinion  of  the  trial  Judge, 
was  of  imperfect  discretion;  and  thn  whole 
tenor  of  the  Instruction  was  to  excuse  his 
negligence  for  this  reason.  This  was  er- 
ror. State  V.  Hecox,  83  Mo.  631:  Barr  v. 
Armstrong,  50  Mu.  577;  Eswin  v.  Railway 
Co.,  96  .Mo.  29<»,  9  S.  W.  Hep.  ."177;  Railroad 
Co.  V.  Becker,  70  111.  25.  This  Instruction 
was  not  a  fair  presentation  of  the  law  for 
another  reason :  itstopped  short  of  telling 
the  Jury  th>«t  before  the  mother  conld  re- 
cover it  must  have  appeared  that  the  boy 
was  using  the  cure  and  caution  of  one  of 
his  age  and  capacity  at  the  time  of  the  in- 
jury. Respondent  cites  us  to  the  cane  of 
Osiertag  v.  Railroad  Co.,  64  Mo.  421.  This 
instruction  was  given  In  that  case  for  the 
plaintiff,  but  was  not  discussed  or  ap- 
proved. In  that  case  the  defendant  recov- 
erefl  Judgment  below.  The  point  relied 
on  for  reversal  was  the  giving  of  the  sec- 


ond inatruetlon  In  the  case  for  defendant, 
which  was  as  follows:  "No.  3.  Altbongh 
the  same  degree  of  care  Is  not  required  on 
the  part  of  aebild  as  is  required  of  agrown 
person,  yet.  It  the  Jory  believe  that  the 
boy,  Ostertag,  either  knew,  or  wm  at  an 
age  to'  know,  that  it  was  dangerous  and 
unsafe  to  elt  under  defendant's  ears,  be 
was  required  to  avoid  such  dangerona  and 
unsafe  place,  and,  if  he  failed  to  do  ao,  be 
was  guilty  of  negligence. "  The  objection 
was  that  the  court  improperly  assumed 
that  it  was  dangrerous  for  the  boy  to  sit 
under  the  cars.  The  court  held  that  there 
were  some  things  that  a  court  may  as- 
sume as  negligence,  and  said,  "No  one 
could  doubt  it  was  basardons  to  sit  ander 
the  ear."  Thedefendant  did  not  appeal, 
and  hence  we  find  no  criticism  of  the  plain- 
tiff's instructions.  Tbey  are  copied,  but 
not  discussed.  To  assume  that  It  i<i  dan- 
gerous to  sit  upon  a  railroad  track  under 
a  train  of  cars  is  entirely  different  from  as- 
suming that  a  boy  of  11  yearaold  la  of  im- 
perfect discretion.  Railroad  Co.  v.  Becker, 
76  111.  25.  No  Instruction  in  thlscaae  prop- 
erly required  the  Jury  to  And  that  the  de- 
ceased was  using  the  care  and  prudence 
that  might  be  expected  of  one  of  bla  age 
and  capacity  when  he  was  killed.  No.  11, 
for  defendant. came  nearerdoing  thia  tban 
any  other.  That,  however,  simply  told 
the  Jury  It  would  be  qegllgent  In  the  boy, 
If  be  saw  the  car  coming,  to  stoop  down 
in  front  of  it.  That  was  only  one  view  of 
the  case,  and  does  cure  the  want  of  a 
proper  instruction  for  plaintiff.  The  de- 
fendant's refused  instruction  No.  10  has 
the  same  vice  as  the  plaintiff's  sixth.  It 
asauuied  the  boy  stooped  down  in  front  of 
the  mules.  It  should  nave  been  left  to  the 
Jury  to  say  whether  be  did  or  not. 

8.  The  court  peremptorily  lustrueted  tbe 
jury  that  there  was  no  negligence  shown 
on  the  part  of  the  plaintiff,  Mnj.  Lynch, 
and  refused  No.  15,  asked  by  defendant: 
"If  tbe  Jury  should  find  that  Richard 
Lynch  was  too  young  to  be  guilty  of  neg- 
ligence, then  you  have  a  right  to  consider 
whether  bis  mother  exercised  reasonable 
care  in  letting  him  go  out  upon  Main 
street  unattended.  And  if  she  did  not 
exercise  reasonable  care  in  so  doing  she 
was  guilty  of  negligence  which.  If  contrlt>- 
uting  to  the  death  of  the  boy,  prevents  a 
recovery  in  this  case,  unless  the  defendant, 
by  Its  agents  or  servants,  conld,  by  the 
exercise  of  ordinary  care,  have  dlKcovered 
him  in  a  place  of  danger  in  time,  by  tbe  ex- 
ercise of  ordinary  care,  to  have  avoided 
the  injury."  The  question  is,  did  the  evi- 
dence warrant  the  siibmiBsion  of  Mrs. 
Lynch's  contributory  negligence  to  the 
Jury?  not,  was  ehe  guilty  of  negligence  as 
a  matter  of  law?  We  do  not  see  the  in- 
consistency in  defendant's  position  that  is 
claimed  by  the  plaintiff.  Counsel  says  the 
case  WAR  tried  on  the  theory  that  tbe  boy 
could  be  guilty  of  conlributory  negligence, 
and  hence,  if  he  was  negligent.  It  could 
not  be  charged  his  mother  was.  But  we 
have  seen  that  it  is  a  question  tor  tbe  Jury 
to  say  what  his  capacity  was.  If  tbey 
found  he  had  little  capacity, can  It  besaid, 
as  a  matter  ot  law,  that  It  might  not  b« 
negligent  for  the  parent  to  send  or  trust 
such  a  child  alone  and  unattended  upoD 
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the  principal  tboroagbfare  of  a  great  city, 
where  she  knew  the  cars  were  rnnnlDK  at 
all  times  of  day,  oo  the  national  holiday, 
when  crowds  nHoally  congregate  In  great 
nombera? 

4.  There  was  some  evidence  that  the 
mother  bad  tatcen  the  boy  out  ot  achool 
becaase  o{  a  defect  In  his  speech.  We  think 
it  was  a  qaestloD  for  the  jury,  whether  her 
negligence  contributed  to  his  injury.  The 
mother  was  suing  in  her  nwu  right.  Kellly 
V.  Railroad  Co..  94  Mo.  600, 7  8.  W.  Rep.  407; 
Lovett  V.  Railway  Co.,  9  Allen,  6.^7;  Hchler- 
hold  T.  Railroad  Co.,  40  Cal.  447 :  Drew  t. 
Railroad  Co.,  26  N.  Y.  49;  Tobin  v.  Rail- 
road Co.,  (Mo.  Sop.)  18  S.  W.  Rep.  99«. 

5.  As  to  the  measure  of  damages.  De- 
fendant does  not  queHtlon  that,  if  the  Jury 
found  for  the  plaintiff  on  either  of  the  two 
grounds,  namely,  negligence  In  the  driver 
in  not  discovering  the  boy,  after  he  got  on 
the  track,  in  time  to  save  him,  or  failure 
to  atop,  after  knocking  the  boy  down,  in 
time  to  save  him.  the  verdict  should  be 
fur  f.5,000;  but  he  conteudsthat  if  tbejury 
found  the  failure  to  provide  bells  was  the 
cause  of  the  Injury,  then  the  case  does 
not  fall  within  tlie  first  clause  of  section 
442c.i  The  argument  is  made  that  the 
want  of  bells  is  a  defect,  merely,  in  ma- 
chlnery,  and  that  no  one  but  a  passenger 
can  avail  himself  of  this,  ami  that  it  was 
not  negligence  In  the  managing,  conduct- 
ing, or  running  ol  Itscars.  '1  hat  street  rail- 
ways come  within  the  scope  of  section 
4425  we  think  Is  clear.  Liddy  v.  Railway 
Co.,  40  Mo.  506;  Farrls  v.  Railway  Co.,  80 
Mo.  S25;  Welsh  t.  Railroad  Co.,  81  Mo. 
469;  Werner  v.  Railroad  Co.,  Id.  368.  The 
ordinance  of  the  city  required  that  "bells 
shall  at  all  times  be  attached  to  the  ani- 
mals drawing  any  street  car. "  This  pro- 
vision stands  in  immediate  Juxtaposition 
with  theother  regulations  for  rnnning  the 
cars.  Section  850  provides  how  many 
hours  a  day  the  cars  shall  run,  at  what 
intervals,  and  that  alter  sunset  nu  car 
shall  run  without  signal  lights,  and  then 
followsthernqnirementof  bells.  It  is  clear 
these  provisions  were  Intended  tor  the  ac- 
commodation of  the  traveling  public.  In 
permitting  these  companies  to  occupy  tlie 
streets  with  tracks  and  cars  it  was  prudent 
that  safeguards  should  be  thrown  aronnd 
them  to  prevent  collisions  with  other 
vehicles  and  pedestrians  using  the  streets. 
The  purpose  of  the  bells  was  evidently  to 
give  notice  of  the  approach  of  the  car, and 
warn  all  persons  off  ot  the  track.  To  omit 
the  bells  was  to  run  its  cars  in  a  negligent 
manner,and  in  violation  of  the  ordinance. 
To  have  the  bells  attached  and  Jlogling 
when  moving  or  running  was  the  purpose 
of  the  ordinance.  While  the  argument  of 
appellant  Is  most  ingenious,  we  think  the 
proper  and  fair  conclusion  la  that,  if  the 

*Rer.  St.  1889.  i  4425,  provldea  that  whenever 
any  person  Bhall  die  from  any  Injury  resalting 
from  or  occaedoned  by  the  neKlIgence,  unskillful- 
nesa,  or  criminal  Intent  of  any  officer,  aj;ent, 
aervant,  or  employe  while  running,  conducting, 
or  managing  any  locomotive,  car,  or  train  of 
cars,  the  employer  shall  forfeit  andJMiy  for  every 
person  so  dying  the  anm  of  15,000,  which  may 
be  sued  for  and  recovered,  in  the  case  of  a  minor, 
by  the  father  and  mother,  or,  if  one  of  them  be 
dead,  by  die  snrvivor. 


deceased  was  killed  because  tbere  were  no 
bells  sounding,  to  warn  him  ot  the  ap- 
proach ot  the  car,  then  his  death  was 
caused  by  the  negligent  running  ot  the  car, 
and,  if  the  plaintiO  recovers  at  all,  she  la 
entitled  to  $5,000. 

6.  We  are  asked  simply  to  reverse  this 
case  without  remanding  it  for  another 
trial.  We  think  there  was  evidence  to  go 
to  the  Jury  under  proper  Instructions. 
Retisonable  men  might  come  to  different 
conclusions  as  to  tlie  care  or  want  of  care 
of  the  driver  under  the  evidence,  and,  when 
this  is  the  case.  It  is  the  province  of  a  Jury 
to  determine  it  after  hearing  and  seeing 
the  witnesses.  The  specitlc  objections  to 
testimony  can  easily  be  obviated  on  a  new 
trial.  And  we  do  not  tilnk  tbere  is  any 
real  conflict  between  plaintiff's  fourth  and 
defendant's  second  instruction.  The  seem- 
ing conSict  can  be  readily  obviated  on  an- 
other trial,  so  as  to  remove  all  doubt. 
Judgment  reversed,  and  cause  remanded. 
All  concur. 


Williams  et  al.  ▼.  Mitchrli<. 

(Supreme  Court  of  Mitsouri,  Dtixision  No.  I. 
Nov.  38,  189a.) 

Fbobats  Rbcobimi  as  Evidbnck  —  Prbscmptioh 
OT  PiTMENT—EjBCTMByT— Execution  of  Dbbd 
— Presdmption  from  Lapse  or  Timb. 

1.  A  probate  record  Is  competent  evidence 
to  show  an  order  by  the  probate  court  for  the 
specific  performance  by  an  executor  of  a  con- 
tract made  by  a  testator  for  the  conveyance  of 
land,  and  it  is  immaterial  that  such  record  con- 
tains no  caption  naming  the  parties,  and  recit- 
ing neither  the  filing  of  a  petition  nor  notice  to 
the  executors. 

2.  Where  a  note  was  given  more  than  20 
years  t>efore  suit,  and  no  attempt  has  t>eea 
made  to  collect  it  during  that  time,  it  will  be 
presumed  that  the  note  has  been  paid. 

'd.  Where  a  person  toolc  possession  of  land 
under  a  title  bond,  and  the  maker  of  the  bond 
died,  and  the  probate  court  ordered  his  executors 
to  execute  a  deed  to  the  land  to  tlie  person  taking 
possession  of  the  land,  or  his  order,  and  the  per- 
son taking  possession,  and  those  claiming  under 
him,  remained  in  "actual  and  continuous"  pos- 
session for  more  than  20  years,  without  any 
claim  by  the  maker  of  the  bond  or  his  succes- 
sors, it  will  be  presumed  that  a  deed  was  exe- 
cuted in  ot>edience  to  the  order  of  the  probata 
court. 

Error  to  circuit  court,  Qreene  county ; 
W.  D.  HrsBARD,  Judge. 

Action  by  Tully  M.  Williams  and  Henry 
(Tlusky  against  (!.  H.  Mitchell  to  recover 
land.  .ludgment  for  defendant,  and  plain- 
tiffs bring  error.    Affirmed. 

The  other  tacts  fully  appear  In  the  fol- 
lowing statement  by  Sherwood,  C.  J. : 

Ejectment  tor  land  In  the  city  ot  Spring- 
field. .\ction  brought  February,  I8S9. 
James  T.  Williams  is  the  common  source 
ot  title,  and  plulntiflsareeitherhis  dnvlsees, 
or  else  in  one  respect  represented  them  'n 
this  action.  At  the  outset  of  the  trial, 
certain  matters  were  settled  by  an  agi«ed 
statement  of  facts,  as  follows:  (3)  That 
James  T.  Williams  died  in  December,  1846, 
teftate,  leaving  the  following  children: 
Mary,  Ellen,  Tully,  and  Virginia,  and  his 
widow,  Louisa  Williams.  (4)  That  said 
Louisa  Williams,  widow,  married  John  T. 
Staples  on  August  23, 1849,  and  that  she 
died  in  March,  1887;  that  Staples,  the  bus- 
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band  aforesaid,  died  December  28,  ISSS. 
(6)  That  Mary  Williama,  aforetiaid,  mar- 
ried November  23.  Itm,  to  one  William  U. 
Crayne,  and  ahe  died  In  1881,  leaving  one 
child,  Mary,  who  married  Samuel  W. 
Church ;  and  her  interest  in  the  land  was 
conveyed  to  Mrs.  Ellen  ausky  In  18K8.  (6) 
That  Ellen  CInsky,  formerly  Ellen  Wil- 
Uama,  aforesaid,  intermarried  with  Henry 
Clusky  in  1860,  and  is  now  altve,  as  Is  her 
husband.  (7)  That  VirKinia  Williams, 
aforesaid,  died  in  infancy,  in  1847  or  1848, 
and  without  Issoe.  (8)  That  Tully  Wil. 
iiams  is  still  alive,  age  aboutSOyeara.  (V) 
That  William  B.  Crayne,  aforesaid,  died 
before  the  beginning  of  this  suit.  Other 
facts  admitted  will  be  stated  further  on. 

In  1816  Williams  sold  10  acres  of  land, 
which  emhracps  that  which  Is  In  contro- 
versy, to  Joseph  Burden,  and  executed  to 
hiro  a  title  bond  dated  April  23d  of  that 
year,  formal  in  all  its  parts,  and  reciting 
tbat  Burden  had  executed  his  promissory 
note  of  that  date  for  the  sum  of  f75,  as 
the  purchase  price  of  the  land;  said  note 
being  due  October  23,  1847.  Williams  died 
in  December,  1846,  and  the  executors  ap- 
pointed by  his  will  qualified  and  entered 
upon  their  duties  as  such  In  January, 
1847.  On  purchasing  the  land  described  in 
the  title  bond,  Burden  entered  Into  the 
possession  of  It;  and  he  and  those  claim- 
ing under  him  have  been  In  "actual  and 
continuous"  possession,  as  the  ownnrs 
thereof,  ever  since,  except  a  space  of  three 
jears  from  1862  to  1865,  when,  owing  to 
the  disturbed  condition  of  the  country  by 
reason  of  the  Civil  War,  the  land  remained 
unoccupied.  The  answer  of  defendant 
was  a  general  denial  aud  an  admission  of 
posaesHlon,  and  then,  for  a  further  de- 
fense, pleaded  to  the  effect  that  Williams 
bad  sold  the  land  In  question  to  Burden 
tor  975,  for  which  Burden  executed  his 
promissory  note  to  Williams,  who  then 
delivered  to  Burden  bis  title  bond, in  usual 
form,  who  thereupon  entered  into  posses- 
sion of  the  preniiseK,  and  afterwards  dold 
the  land  to  Klmbrough  for  9190,  which  the 
latter  paid  him,  and  entered  Into  posses- 
Blou  of  theland;  that  afterwards  thecoun- 
ty  court  ordered  that  the  executors  of 
Williams  execute  and  deliver  to  Burden  or 
order  a  conveyance  of  the  land  In  contro- 
versy, on  payment  of  the  purchase  money, 
which  said  mqney  said  Burden  paid.  The 
answer  further  sets  forth  tliatKlffbrougb 
conveyed  the  land  to  Berry,  and  that  the 
title  to  the  laud  has  since  that  peiiod 
come  down  to  defendant  by  a  regular 
chain  of  conveyances.  The  answer  then 
asks  for  divestiture  of  the  title,  and  for 
general  relief.  The  replication  of  the 
plaintiffs  was  a  general  denial. 

On  the  trial  before  the  circuit  Judge, 
without  the  Intervention  of  a  jury.  It  was 
admit  trd  tbat  the  title  bond  had  been  ex- 
ecuted by  Williams  to  Burden;  that  Bur- 
den'entered  into  possession  of  the  land  at 
the  time,  and  the  actual  and  continuona 
poRsesHlon  of  the  land  by  him,  and  those 
rlalmlug  under  him,  all  as  aforesaid.  In 
support  of  the  plea  of  payment  of  the 
purchase  money,  it  was  shown  by  the 
probate  records  that  the  will  of  James  T. 
Williams  was  exhibited  in  court,  and  the 
proof  of  the  same,  which  had  been  taken 


In  TacatloD,  was  adlndsad  soffletant,  and 
the  same  ordered  to  be  recorded,  the  ex- 
ecutors appointed  by  the  will  entered  upon 
the  discharge  of  tbeirduties.andtbatthelr 
bond  as  sucii  was  approved  on  Januarys, 

1847,  and  their  inventory  filed  and  ap- 
proved. The  defendant  then  oOered  and 
read  in  evidence,  over  plaintiffs'  objection, 
(the  same  record,  of  date  July  7,  IU7,)  the 
following  entries:  (1)  "This  day  waa  ex- 
hibited u  bond  executed  by  one  James  T. 
Willittms  In  his  lifetime,  binding  himself  to 
make  a  title  to  the  following  described 
tract  of  land,  to  wit,  [glTlng  description 
as  In  the  title  bond.]  The  premises  being 
fully  understood.  It  is  considered  by  the 
court  that  the  Interest  of  tlie  estate  re- 
quires a  specific  performance  on  the  part 
of  the  deceased  by  said  contract.  It  is 
therefore  ordered  by  the  court  tbat  tbe  ex- 
eciitora  ofvald  estate,  upon  the  payment 
of  the  purehase  money,  make  and  execute 
to  said  Jcseph  Burden  or  order  a  good 
and  lawful  deed  of  couveyanee  for  thesaid 
ten  acres  of  land  above  described."  The 
objections  were  that  tbe  record  did  not 
show  specific  performance,  and  tbat  it  is 
manifest  on  the  face  of  the  order  that  the 
probate  court  had  no  Jurisdiction  over  the 
subject-matter  or  the  parties.  The  de- 
fendant then  offered  In  evidence  tbe  pro- 
bate record,  of  tbe  same  date  as  last 
aforesaid,  as  follows:  "Joseph  Burden  v. 
Estate  of  J.  T.  WlUiama.  Account  filed, 
924.43<K.  This  day  comes  tbe  plalntitf  In 
this  cause,  the  administrator  of  said  es- 
tate being  also  present;  the  neceosity  of  a 
notice  being  waived ;  the  proof  heard  aud 
tiie  premises  fully  understood.  The  court 
do  find  that  the  said  estate  owes  the  said 
plaiutlff  the  sum  of  924.43<i{.  It  is  therefore 
considered  that  said  plaintiff  recover  ol 
said  estate  the  aforesaid  sum  of  924.4S)(. 
together  with  bis  costs  in  this  bebalf  ex- 
pended, placed  on  the  5th  class. "  Objec- 
tion was  made  to  this  record  tbat  the 
same  was  immaterial  and  Irrelevant.  It 
was  then  admitted  that  the  first  Inventory 
of  the  estate  of  Williams  showed  a  note 
against  Joseph  Burden  for975,  dated  April 
Zi,  1846.  The  probate  record  also  showed 
tbat  a  settlement  was  made  September  4, 

1848,  by  John  R.  Cecil,  one  of  the  exeeutora 
of  the  will  of  Williams.  Those  records 
also  showed  that  one  Maurice  bad  been 
appointed  administrator  de  bonis  ooo, 
snd  that  on  the  8tn  day  of  Mareb,  1850. 
he  showed  to  the  court  tbat  nothing  had 
come  into  his  hands  as  such;  and  there- 
upon be  was  permitted  to  resign,  his  let- 
ters were  revoked,  aud  Wm.  C.  Price  was 
appointed  administrator  de  Itonis  nua  in 
his  stead.  In  the  same  year,  who  thereup 
on  gave  bond  as  such.  The  probatr 
court  records  also  showed  that  on  the4tti 
day  of  June,  18.M),  a  Judgment  of  allow- 
ance was  entered  against  theestateof  Wil- 
liams, and  in  favor  of  N.  K.  i^mith,  foi 
9753.53,  and  the  testimony  shows  thi» 
Judgment  was  never  paid.  Thetestlmony 
also  showed  that  the  title  bond  in  qnes 
tlon  was  afterwards  found  among  thf 
flies  of  the  probate  court,  and  seen  there, 
but  a  short  time  before  the  trial  of  thlf 
cause;  but  a  careful  search  failed  to  dis 
cover  among  those  files  Burden's  note  foi 
975.    There  was  also  testimony  showinK 
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that  John  S.  Klmbroagb  bouKbt  the  land 
of  Burden  In  1846  fur  a  value  of  9100,  paid 
ttaeHame,  and  cultivated  the  land  f.ntered 
upon  for  f)nin«4  five  years,  when  be  sold  It 
to  1).  D  Berry,  and  conveyed  It  to  him 
b.v  deed  dated  August  13, 1851.  It  was  ad- 
mitted that  tbere  was  a  re!<ular  chain  of 
title,  based  upon  a  valuable  considera- 
tion, troip  Kirabrough  doi^n  to  the  de- 
fendant. Kirabrough  could  nottell  wheth- 
er bo  had  ever  received  a  deed  to  the  land 
from  Burden,  nor  does  it  api>ear  that  the 
latter  ever  asRigued  the  title  bond  to  the 
former.  Upon  this  evidence,  after  giving 
and  rofnaing  several  dei-Iaratluns  of  law, 
the  court  found  in  favor  n(  the  defendant, 
and  entered  a  judgment  in  bis  behalf  In 
ordinary  form. 

li'fo.JZ.  Hodnon aai  Ww.  R.  O.  Mead,  hir 
pin  in  tiffs  in  error.  Ji.  U.  Maasey  and  Goode 
&  Cruveaa,  for  defendant  In  error. 

9Bisfiwooi>,C.  J.,  (after  stHting  the  facts.) 
].  It  was  clearly  competent  to  offer  In  ev- 
idence the  probate  record  showing  the 
order  for  apeclfie  performance  of  the  con- 
tract set  forth  in  the  title  bond,  and  It 
waa  wholly  immaterial  that  such  record 
contained  no  caption  naming  the  parties, 
and  recited  neither  the  filing  of  a  peti- 
tion nor  notice  to  the  executors,  etc.;  and 
this  is  so  because  it  Is  the  eBtal>ii8hed 
do<;tr]ne  of  this  court  that,  in  regard  to 
courts  exercising  probate  functions,  they 
■re  to  be  treated,  so  far  as  concerns  pro- 
bate matters,  in  all  reepects,  as  courts  of 
grencral  Jurisdiction,  and  the  same  llberui 
intendments  and  presumptionH  attend 
their  acts  and  doings,  within  the  sphere 
of  their  organized  nutbortty,  as  attend 
tbe  acts  and  doings  of  courts  of  general 
jrriadiction.  Brooks  v.  Ducliworth,  6^ 
Mo.  48;  Johnson  V.  Beasley,  6.5  Mo.  260; 
Price  V.  Association.  101  Mo.  107,  14  ».  W. 
Kep.  57;  Murphv  r.  DeFrance,  lU-'i  Mo.  53, 
16  8.  W.  Rep.  '»49.  and  16  S.  W.  Rep.  tidl. 
In  accordance  with  the  autliorities  cited, 
it  will  therefore  be  presumed  that  all  pre- 
requisite steps  were  taken,  and  all  parties 
present  before  the  probate  court,  necessa- 
ry to  give  full  validity  to  Its  proceedings 
in  tbat  behalf. 

2.  And  this  record  evidence  constituted 
an  important  basis  on  nhich  to  build,  or 
assist  In  building,  a  presumption  that  a 
deed  was  executed  in  compliance  with  the 
Judgment  of  the  probate  court,  because 
tbe  only  condition  required  by  that  Judg- 
ment was  that  payment  be  made  as  specl* 
lied  in  the  title  bond.  It  will  have  been 
observed  that  the  Judgment  of  the  proba  te 
court  was  so  worded  that  it  allowe<l  the 
deed  to  be  made  to  Joseph  Burden  or  or- 
der, and  that  the  note  ot  Burden,  by  its 
terms,  was  not  due  until  the  23d  day  of 
October,  1817.  several  months  after  the 
date  of  the  order  for  specific  performance. 
Now.  it  appears  from  the  testimony  of 
KimbFough,  as  already  stated,  that  he 
had  bought  the  land  of  Burden,  and  paid 
for  it,  the  year  prevlouH  to  the  acticm  of 
the  probate  court  Inrelatluii  tothespecific 
performance  of  the  contract,  lu  view  of 
this  testimony,  it  Ih  butretiHotiable  to  sup- 
pose that  the  Judgment  for  specific  per- 
formance was  framed  so  as  to  conform  to 
the  contractual  rflutions  aforesaid,  exlst- 
v.20s.w.no.23— 41J 


ing  between  Burden  and  Klmbrongh  and 
between  the  former  and  Williams.  Taking 
this  premise  as  true,— and  tbere  seems  to 
exist  no  reason  to  doubt  it,— it  is  next  In 
order  to  consider— I'V/wt.  whetberpayment 
of  the  note  was  made  to  the  ey  ecu  tors; 
na6,  second,  whether  they  complied  with 
the  Judgment  of  tbe  probate  court.  lu  de- 
terfnining  these  points,  it  becomes  neces-' 
sary  to  advert  to  familiar  principles  rela- 
tive to  certain  disputable  presumptions  of 
law,  to  wit:  One  of  the  most  hackneyed 
of  those  presumptions  is  thnt  In  relation 
to  the  usual  course  of  human  affairs,  and 
that  those  engaged  in  truuijacting  busi- 
nens  will  trauHHct  ii  in  tbe  ordinary  way. 
I  Green).  Ev.(14tli  Ed.)  §  38.  Thus,  as  It  Is 
the  usual  course  of  business  tbat  a  promis- 
sory note  when  paid,  or  other  debenture 
or  writing  obligatory  when  satisfied  or 
dlHcharged,  is  taken  np  by  the  maker  or 
obligor,  by  the  fact  that  such  an  instru- 
ment Is  afterwards  found  in  the  posses- 
sion of  the  payer  or  obligor,  a  legal  pre- 
sumption Is  atonce  ralHed,  that  the  maker 
or  obligor  has  paid,  discharged,  or  satis- 
fied the  claim  evidenced  by  the  Instrument 
thus  taken  up,  because  this  Is  in  tbe  ordi- 
nary course  of  buHlaess.  Oreenl.  £r.  $  3S, 
supra  ;  2  Whart.  Ev.  (3d  Ed.)  S  7362;  Fitl- 
geruld  v.  Barker,  8.5  Mo.  loc.  cit.  22.  In 
the  case  at  bar,  as  will  be  remembered,  the 
promissory  note  of  Burden,  though  in- 
ventoried In  January,  1847,  by  the  execu- 
tors who  first  took  charge  of  the  estate, 
was  not  found  by  those  who  subsequently 
had  tbe  estate  in  charge,  nor  could  it  be 
found  among  the  papers  of  the  estate  a 
short  time  Itetore  tbe  trial,  while  the  title 
bond  was  found  among  such  papers  at  tbe 
time  they  were  searched  for  tbe  note. 
These  facts  alone  tend  very  strongly  ta 
Bbow  a  payment  of  tne  note  in  question. 

8.  Besides,  It  does  not  appear  tbat  any 
suit  was  ever  instituted  on  the  note  dur- 
ing the  long  space  of  time  tbat  the  estate 
was  in  course  of  administration,  although 
that  estate  was  confessably  insolvent.  In- 
deed, one  of  tbe  administrators,  on  being 
discharged,  as  shown  by  the  record,  re- 
ported tothecourt  that  nothing  had  come^ 
to  his  hands  In  his  fiducial  capacity.  The 
fact  that  no  action  is  brought  on  a  claim, 
and  no  assertion  made  of  it  as  a  demand, 
is  evidence  unfavorable  to  its  existence; 
and  this  is  especially  trne  of  a  claim  or 
obligation  which  long  since  has  matured 
and  become  dormant.  2  Whart.  £v.  (3d 
Ed.)  §  l:i20a;  Aug.  Lim.  (6th  Ed.)  §  11;  1 
Oreenl.  Ev.  $  1»7:  Bank  w.  Aull.  80  Mo. loc. 
cit.  201 ;  2  Best,  Ev.  (Morgan's  Notes,)  S 820. 

4.  But  payment  of  the  note  may  well  be 
presumed  on  f>ther  grounds.  It  is  a  com- 
mon-law presumption  tbat  a  debt,  even 
one  due  by  specialty,  wbere  it  has  been 
unclaimed  and  without  recognition  for  20 
years,  is,  in  the  al>8ence  of  evidence  to  the 
contrnry,  presumed  to  have  been  paid; 
and  the  Jury  may  inter  the  fact  of  payment 
from  the  circumstances  of  tbe  case  in  a 
shorter  period.  1  Greenl.  Ev.  (14th  Ed.) 
§  39.  The  same  holds  good  of  a  simple 
contract   debt.    Ang.  Lim.  (Cth    Ed.)  §  78. 

5  And  this  common-law  presumpti.m  is 
independent  of,  and  unaffected  by,  tbe 
statute  of  limitations,  Carr  v.  Dings,  54 
Mo.  95,  and  cases  cited. 
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6.  Again  a  vendor'a  lien  under  a  title 
bond  win  be  presumed  to  bave  been  aatU- 
fled  after  the  lapae  of  20  yeara,  where  there 
has  been  continued  poaseHsion  by  the  ven- 
dee. 2  Jonea,  Liens,  §  llOS;  2  Whort.  Ev. 
S  1360, and  laHCR  cited;  LewlB  v.  Hawkins, 
'J&  Wall.  110:  Harris  ▼.  King,  16  Ark.  122. 

7.  The  agi-eed  statement  already  referred 
tu  shows  that  the  poHsesHlon  uf  the  land 
in  rontroversy,  with  the  exception  afure- 
sald,  was  "actual  anil  continuous"  from 
the  time  of  Kh  purchase  by  Burden  down 
to  the  time 'if  Huit  hrouKlit,  In  1SS9:  and 
the  ajrreed  statement  and  testimony  Hhow 
that  Huch"actnal  andcontlnuons"  posses- 
sion of  tlie  premises  has  been  maintained 
ever  since  by  those  who  have  successively 
boufcht  and  sold  it  as  their  own,  and  that 
no  onerepreaentingthe  heirs  or  devisees  of 
WilllamB  has,  until  the  ure»ont  action, laid 
claim  to  the  land.  In  such  ciruumstanoes 
the  possession  ot  the  premises  may  well  be 
deemed  adverse  to  the  whole  world.  Gar- 
rett V.Jackson.  8  Pa.  St. -SSo.  OwIdk  to 
the  facts  already  recited.  It  need  not  be 
discussed  what  the  situation  would  have 
been  had  proceedinKs  been  Instituted 
within  20  years  to  enforce  any  supposed 
vendor's  ilen  against  the  first  purchaser. 
As  already  seen,  the  only  link  lacking  in  a 
perfect  chain  ot  lei^al  title  to  the  land  in 
litigation  is  a  conveyance  from  the  estate 
of  WilllamB  to  Kimbruugh:  something 
evidently  contemplated  In  the  order  for 
specific  performance  made  after  Klm- 
brongh  had  boughtthe  land  from  Burden. 
Considering  all  the  circumstances  afore- 
sai<i,  it  may  well  be  presumed  that  tlie  ex- 
ecutors of  Williams  executed  a  deed  to 
Kimbrough  in  conformity  to  the  order  ot 
tbe  probate  court.  Touching  prcHump- 
tions  of  this  nature,  Greenleaf  observes: 
"Juries  are  also  often  Instructed  or  ad- 
vised, In  more  or  less  forcible  terms,  to  pre- 
sume conveyances  between  private  indl- 
vldnals,  in  favor  of  the  party  who  has 
proved  a  right  to  the  benetlclal  enjoyment 
of  the  property,  and  whose  possession  Is 
consistent  with  tbe  existence  of  such  con- 
veyance as  iB  to  be  presumed ;  especially 
If  the  posseBslon,  without  such  convey- 
ance, would  have  been  unlawful,  or  can- 
not be  satisfactorily  explained.  This  is 
done  in  order  to  prevent  an  apparently 
Just  title  from  being  deteated  by  matter  of 
mere  form.  •  •  •  It  is  aufflcient  that 
the  party  who  asks  tor  the  aid  ot  thiB  pre- 
aumption  has  proved  u  title  to  the  beneH- 
cial  ownership,  and  a  long  possession  not 
inconsistent  therewith,  and  has  made  it 
not  unreasonable  to  believe  that  tbe  deed 
ot  Conveyance,  or  other  act  essential  to 
the  title,  was  duly  executed."  ]  Greenl. 
Ev.  (14th  Ed.)  §  46,  and  cases  cited.  And 
In  concluding  this  paragraph  of  the  opin- 
ion It  Is  not  improper  to  remark  that  this 
court.  In  several  Instances,  has  spoken  of 
tbe  disfavor  with  which  we  view  attempts 
to  overthrow  business  and  Judicial  trans- 
action? which  bave  occurred  at  remote 
periods,  (McCIanahan  v.  West,  100  Mo. 
loc.  clt.  324,  13  S.  W.  Rep.  674;  Bnrdett  v. 
May,  100  Mo.  loc.  clt.  18,  12  8.  W.  Rep.  1056, 
and  cases  cited,)  and  of  the  liberal  pre- 
auinptionB  that  we  would  indulge  in  order 
to  prevent  irregularities  or  imperfections 
in  Buch  transactions  from  being  held  fatal. 


(Long  V.  Smelting  Co.,  68  Mo.  loc.  clt.  433  et 
sei].;  Price  v.  Association,  supra.)  Here, 
one  ol  tbe  female  plaintiffs,  who  never  mar- 
ried, was  about  50  years  of  age  at  tbe  time 
of  the  trial.  The  matters  which  gave  origin 
to  this  litigation  occurred  nearly  a  half 
century  ago;  and,  ot  the  original  contract- 
ing parties,  but  one,  it  seems,  remains 
alive, — John  S.  Kimbrough;  and  thi*  re- 
malnlne  administrator,  Judge  W.C.  Price. 
was  at  the  time  of  the  trial  77  years  of  age. 
The  others  either  died  from  ^Id  age  or  else 
removed  from  the  state.  In  such  circum- 
stances as  these,  If  ever  there  was  n  case 
which  would  give  occasion  to  Invoke  the 
healing  and  wholesome  presumptlonH  ut 
the  common  law  In  order  to  supply  links 
and  thus  support  titles  and  validate  seem- 
ing  irregularities.  It  is  this  one.  ijuch  pre- 
sumptions are  freely  indulged  by  the 
courts,  ex  ^r.  Thus,  Sbbgicant,  J.,  on  an 
occasion  similar  to  the  pre.sent  one,  said: 
"The  rule  of  presumption,  when  traced  to 
its  founilation.is  a  rule  of  convenience  and 
policy;  the  result  of  a  necessary  regurd  to 
the  peace  and  security  of  society.  Justice 
cannot  be  satisfactorily  done  when  parties 
and  witnesses  are  dead,  voucherH  lost  or 
thrown  away,  and  a  new  generation  has 
appeared  on  the  stnga  of  life,  unacquaint- 
ed with  the  allalrs  of  a  past  ase,  and  often 
regardless  of  them.  Papers  which  our 
predecessors  have  carefully  preserved  are 
often  thrown  aside  or  scattered  as  useless 
hv  their  successors."  Fonik  v.  Brown.  2 
Watts.  214.  In  another  case,  where  there 
had  l>een  a  parol  bargain  and  sale  of  lanii 
and  possession  for  40  years,  the  lower 
court  required  the  same  strictness  of  proof 
that  is  requisite  in  a  recent  case;  and  in 
speaklngof  this  ruling,  and  of  the  necessity 
ot  relaxing  tbe  rules  ot  evidence  in  mat- 
ters of  ancient  date,  Ag.new,  J.,  said:  "If 
the  rule  which  requires  proof  to  bring  tbe 
parties  face  to  face,  and  to  hear  them 
make  the  hargain  or  repeat  it,  and  to 
state  all  Its  terras  with  precision  and 
satlBfactlon,  is  not  to  be  relaxed  after  the 
lapse  ol  forty  years,  when  shall  It  be? 
•  •  •  There  Is  a  time  when  the  rale«  ot 
evidence  must  be  relaxed.  We  cannot 
summon  witnesses  from  the  grave,  rake 
memory  from  Its  ashes,  or  give  freshness 
and  vigor  to  the  dull  and  torpid  brain." 
Richards  v.Elwell,4SPa.St.36I.  See, also. 
2  Whart.  Ev.  §§  i:W*«-1352. 

R.  Usually  it  is  left  io  the  Jury  to  say 
whether,  in  certain  circumstances,  a  prom- 
issory note  has  been  paid,  or  a  deed  which 
constitutes  a  link  in  and  completes  the 
chain  of  title  has  been  delivered.  In  this 
case  it  Is  quite  evident,  from  the  refusal  of 
the  defendant's  flfth  Instrnctiou  of  law, 
that  the  lower  court  did  not  consider  the 
note  had  been  paid,  and  in  consequence  ot 
this,  of  course,  could  indulg^e  no  presump- 
tion that  a  deed  had  been  delivered  by  the 
executors  to  Kimbrough.  But,  notwith- 
standing this,  we  are  ot  opinion  thai  the 
evidence  on  these  points  is  so  clear  and 
cogent  as  to  warrant  the  Indulgence  of 
the  presuroptinn  by  this  court  of  the  pay- 
ment of  the  note  and  the  delivery  ot  tbe 
deed. 

9.  There  may  have  crept  Into  the  record 
some  errors  in  the  admission  of  evidence 
and  lu  the  giving  and  refusing  ol  declara. 
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tlona  of  law:  bnt  aa  the  Judgment  is  so 
manUestly  tor  the  lixht  party  the  judg- 
ment  abould  be  afflrtned.DotwithBtanding 
barmlera  errors,  wblcli  do  not  materially 
aSect  tbo  merttn  of  the  action.  Fitzger- 
ald V.  Barker,  96  Mo.  luc.  cit.  6<j«,  10  S.  W. 
Rep.  45;  Brobst  v.  Brock,  10  Wall. 619.  All 
'Coacur. 


Statb  ex  rel.  Kirti.bt  v.  Aoouhtinb. 

{Supreme  Court  of  Mlatourl,  Division  No.  2. 
Dea  18,  189s).) 

OPFitBR— Withdrawal  of  Rbsiokatiox. 
Where  a  county  treasurer  presents  his 
rengnatioa  to  the  county  court  uouer  the  mis- 
taken idea  that  said  court  is  the  proper  author- 
ity, and  the  resiguatioD  is  accepted,  and  with 
the  consent  of  the  party  certitied  to  the  goT- 
ernor.  who  acta  thereon  by  designating  a  suc- 
cessor, it  is  then  too  late  for  him  to  withdraw 
the  resignation.  State  v.  Boecker,  56  Mo.  17, 
distinguished. 

Appeal  from  circoit  court,  Bncbanan 
county;  O.  M.  Spencbk.  JudKe. 

Quo  warranto  pi-oceedlnKB  bronglit  on 
relation  of  Nlcbolas  Klrtley  against  John 
^aguBtlne  to  try  tbe  titln  of  defendant 
to  an  otHce.  -Indgment  of  ouster.  De- 
fendant appeals.    Affirmed. 

Win.  Hereu,  P.  Meiver,  and  T.  H.  Ensor, 
for  appellant.  H.  S.  Kelley,  David  Rea,  J, 
A.  Sanders,  and  Boober  &  WiUiawa,  for 
respondent. 

Macfaui.anb,  J.  Tbls  is  a  proceeding 
by  quo  warranto  to  test  tbe  title  of  de» 
fendant  to  tbe  ofllce  of  treasurer  of  An- 
drew eoonty.  It  was  commenced  in  the 
«lreult  court  of  Andrew  county,  but  was 
removed,  by  change  ut  venue,  to  Buchan- 
an county,  where  a  JudK'iient  of  ouster 
was  rendered  against  defendant,  who  ap- 
pealed. From  the  evidence  the  following 
conclusion  of  facts  are  fairly  deducllile: 
On  the  35th  day  of  June,  18H9,  defendant, 
John  AuKUHtlne,  being  then  treasurer  of 
said  county,  tendered  to  the  county  court' 
of  said  county  his  written  resignation,  In- 
tending to  reHtgn,  vacate,  and  surrender 
said  ofBce.  The  county  court  thereupon 
made  an  order  of  record  accepting  the 
resignation,  and.  In  the  presence  and  by 
consent  of  defendant,  directed  the  county 
clerk  to  certify  tbe  resignation  to  tbe  gov- 
ernor of  the  state.  In  order  that  the  vacan- 
cy might  be  tilled,  which  wasdone.  These 
certiticntes  were  received  by  the  governor, 
and  afterwards,  on  the  28th  day  of  June, 
be  appointed  relator,  Nicholas  Klrtley, 
treasursr  of  said  coanty,  as  successor  of 
defendant,  and  directed  the  sscretary  of 
Htate.  to  Issue  a  commlsHion.  Uwing  to 
Decessary formalities,  tbe  coraraission  was 
not  issued  nntll  July  ."itb  next  thereafter, 
bot  Klrtley  hud  notice  of  his  appoint- 
ment not  later  than  the  80th  day  of  June. 
On  the  1st  day  of  July  defendant  lodged 
with  the  county  court  a  writing  by  which 
he  undertook  to  withdraw  bis  resigna- 
tion, and  on  the  same  day  he  telegraphed 
bis  withdrawal  to  the  governor.  This 
appeal  seems  to  have  been  taken  in  tbe 
first  instance  to  the  Kansas  City  court  of 
apiieals,  and  from  there  transferred  to 
thia  court,  for  tbe  reason  that  tbe  pro- 


ceeding involved  the  title  to  an  ofl9ce  un- 
der the  state,  which  gave  exclusive  Juris- 
diction to  the  supreme  court.  We  find, 
with  the  papers  on  flle,  an  opinion  writ- 
ten by  Judge  Gill  of  aald  court  of  appeals, 
which  we  think  clearly  expresses  tbe  law 
in  the  case,  and  which  we  adopt  as  the 
opinion  of  this  court.    It  is  as  follows: 

"tt  is  well-established  law  that.  In  the 
absence  of  exprews  statutory  enactment, 
tbe  authority  to  accept  tbe  resignation  of 
a  public  officer  rests  with  the  power  to 
appoint  a  suci-essor  to  fill  the  vacancy. 
The  right  to  accept  u  resltination  Is  said 
to  be  iaciilentul  to  the  power  of  appoint- 
ment. 1  Dili.  Muu.  Corp.  (3d  Ed.)  §  224; 
Mecbem,  Pub.  Off.  §  413;  Van  Orsdall  r. 
Hazard,  8  Hill.  243;  State  v.  Boecker,  56 
Mo.  17.  By  section  11,  art.  6,  Const.  Mo., 
It  Is  provided  that,  '  when  any  office  shall 
become  vacant,  the  governor,  unless  oth- 
erwise provided  by  law,  shall  appoint  a 
person  to  fill  snch  vacancy,'  etc.  it  seems 
that  no  provision  exists  in  onr  statutes 
for  filling  the  vacancy  of  county  treasur- 
er. Hence  it  follows  that  the  power  of 
appointment  remains,  us  directed  by  the 
constitution,  with  tbe  governor;  and  tlie 
authority  to  fill  the  vacancy  being  with 
the  governor,  here  likewise  rests  tbe  pow- 
er to  accept  the  resignation.  In  order, 
then,  to  create  a  vacancy  in  the  ofllce  held 
by  Augustine,  his  reslgnntlon  must  have 
been  lodged  with  the  governor,  and  by  the 
governor  accepted.  There  being  no  par- 
ticular mode  pointed  out  by  statute  or  by 
the constltntiou,  tills  resignation  mr,y  be 
In  writing  or  by  parol.  No  particular 
form  is  required.  It  Is  only  necessary 
that  the  incumbent  evince  a  purpose  to 
relinquish  the  office;  that  this  purpose  be 
communicated  to  the  proper  authority; 
and  that  this  resignation  be  accepted  ei- 
ther in  terms,  or  something  tantamount 
thereto,  such  as  a[>pointIng  a  succcssur, 
etc.  Edwards  v.  O.  S.,  103  D.  8.  471- 
474;  People  v.  Board.  26  Barb.  502; 
Mechem.  Pub.  Off.  §  414  etseq.  When  this 
resignation  shall  have  been  communicated 
to  tbe  proper  authority,  and  tbe  same 
shall  be  accepted,  — whetiier  formally  or 
by  the  appointment  of  a  saccessor,— it  is 
beyond  recall.  It  cannot  then  be  with- 
drawn. MImmack'a  Case,  07  U.  S.  426. 
In  view,  then,  of  these  principles,  it  would 
seem  that  defendant,  Augustine,  had  ac- 
complished a  complete  resignation  of  the 
office  to  which  he  was  elected.  It  is  clear 
that  he  and  the  members  of  the  county 
court  assumed  the  law  to  require  his  resig- 
nation to  be  presented  to  tbe  county 
court.  In  this  they  were  clearly  mistaken, 
since,  as  already  shown,  tbe  governor  of 
the  state,  the  appointing  power,  was 
the  proper  party  to  whom  tbe  resignation 
should  have  been  tendered.  However, 
defendant's  resignation  was,  by  his  knowl- 
edge and  consent,  forwarded  to  the  gov- 
ernor, and  he  acted  thereon  by  designat- 
ing a  successor,  and  this,  too,  before  de- 
fendant made  any  effort  to  withdraw  such 
resignation.  This  conduct  on  the  part  of 
Augustine  slgulfled  a  complete  renuncia- 
tion of  tbe  office,— a  resignation, — and 
there  was  by  the  governor  such  an  ac- 
ceptance as  constituted  a  vacancy.  The 
naming  a  successor  (though  a  formal  corn- 
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mieulon  bad  not  been  made  out)  commit- 
ted the  (covernorto,  and  at  law  constitut- 
ed, an  acceptance  of  AuguHtine'B  resiena- 
lion.  Mlmniavk'a  CaRe,  eupra;  Mechem, 
Pub.  Uft.§  415.  The  case  at  barleone  quite 
different  Iiom  State  v.  t^oeclcer,  56  Mo. 
17.  no  confidently  relied  upon  by  defend- 
ant's counapl.  Tliere  Boeclcer,  on  AuKust 
9, 1H72,  tendered  his  reHls;natiun  an  coufity 
cleric  to  take  effect  December  Slat  follow- 
inK,  by  flUng  the  Raroe  with  the  county 
court.  On  Septerafier  Uth,  Boeoker  told 
Van  Busklrk  that  he  Intended  to  with- 
draw hlR  reHlgnation.  OnfcieptemberUth, 
Van  Buskirlc  presented  to  the  governor  a 
certified  copy  of  Boecker's  resignation, 
with  a  copy  of  the  order  of  county  court, 
accepting  same,  and  secured  his  (Van  Bus- 
Ikirk's)  appointiuent.  TliU  was  done, 
liowever,  against  the  consent,  express 
wishes,  and  protest  of  Boecker,  quite  the 
reverse  of  the  case  here.  It  was  tliere 
held,  as  we  have  decided,  that  a  depositot 
the  resignation  with  the  county  court  was 
a  mere  nullity;  and  that  to  constitute  a 
resignation  it  should  have  been,  with  the 
knowledge  and  consent  of  Boecker, 
lodged  with  the  governor,  and  by  him  ac- 
cepted. The  evidence  in  the  case  at  bar 
satisfactorily  establishes  the  fact  that 
Augustine  consented  and  agreed  that  his 
resignation  should  be  forwarded  to  the 
governor,  and  this  was  done,  and  the  gov- 
ernor acted  thereon  before  defendant  at- 
tempted to  withdraw  the  same." 

Judgment  ol  the  circuit  court  affirmed. 
All  concur. 


City  of  Cape  Uirardbao  v.  Bukrouqh. 

(Supreme  Court  of  MUsourl,  Division  No.  t. 
Dea  V^,  16V».) 

Actio:?  to  Collect  Taxes  — Rbyibw  on  Appbal 

—  Presumptions. 
Where,  in  an  action  by  a  rity  to  recover 
for  back  taxes,  ttie  petition  Is  based  on  ordi- 
nances of  the  city,  but  wltich  ordinances  are  not 
set  out  in  tbe  petition,  and  on  trial  the  defend- 
ant admits  that  all  the  allegations  in  the  peti- 
tion are  true  except  as  to  the  legality  of  the  as- 
sessinpiit,  it  being  impossible  to  determine  from 
the  petition  what  the  ordinances  in  gaestion  are, 
the  validity  of  the  judgment  will  be  aasumed 
on  appeal. 

Appeal  from  Cape  Girardeau  court  of 
common  pleas;  Mauiuce  Ckambk,  Judge. 

Action  by  the  city  of  Cape  Girardeau 
against  Frank  B.  Bnrrougli  to  recover 
btiok  taxes.  From  a  Judginent  for  plain- 
tiff, defondant  appeals.    Attlrraed. 

Frank  E.  Hurroiigb,  pro  se.  Sam.  M. 
Green,  for  respondent. 

Shrrwood,  C.  J.  Action  for  back  taxes, 
brought  by  tbecity  against  tbe  defendant. 
The  assessment  of  the  lot  of  ground  In 
this  cause  was  made  In  the  name  ol  "  the 
estate  of  Jacob  H.  Burrongh."  The  an- 
swer was  a  general  denial,  and  on  the 
trial  it  was  admitted  "that  all  the  alle- 
gations in  the  petition  were  duly  and  le- 
gally proved,  except  as  to  tbe  legality  of 
the  assessment "  aforesaid.  Tbe  petition 
is  bottomed  on  several  ordinances  of  tbe 
plaintiff  city,  which  are  not  set  out,  and 
it  Is  hence  impossible  to  determine  what 


they  are.  If  any  of  tbe  ordinances  men- 
tioned in  the  petition  were  of  a  similar 
nature  to  section  7708,  2  Kev.  St.  1(IS», 
then  any  such  Irregularity,  of  which  de- 
fendant complains,  is  thereby  cured.  Tbe 
ordinance  or  ordinances  in  questioo  uot 
being  set  oat.  we  must  assume  tbe  cor- 
rectness of  tbe  Judgment  of  the  trial 
court.  We  therefore  aiurm  tbe  judgment 
wbicb  tbecity  recovered.    All  concur. 


Grboo  ▼.  Jksbbro  et  a/. 

(Supreme  Court  of  Wtenourt,  Division  Wo.  Z. 
Deo.  18,  1892.) 

Tax  Deeds— Adjourned  Sale  —  Bcfpiciesct  or 
Recital  —  Void  Deed  —  Rbcovekt  op  Taxbs 
Paid. 

L  Rev.  St  1879,  §  4731,  provides  that  the- 
tax  collector  shall  begin  his  sales  on  tbe  first 
Monday  in  November,  and  continue  from  day 
to  day  as  long  as  there  are  bidders,  or  until  alt 
the  taxes  are  paid.  Section  4735  provides- 
that,  when  ail  the  property  has  been  offered  for 
sale,  and  any  portion  remains  unsold  for  want 
of  bidders,  "the  collector  shall  adjourn  the  sale- 
to  some  day  not  exceeding  two  vreeks  from  the 
time  of  adjournment,  due  notice  of  which  shall 
be  given  at  the  time  of  adjournment"  Held,  that 
where  a  tax  deed  on  its  face  discloses  that  the- 
sale  was  an  adjourned  sale  of  the  regular  sale^ 
held  nearly  three  months  before,  and  which 
deed  does  not  recite  affirmatively  that  the  ad- 
journment did  not  exceed  the  two  weeks  pre- 
scribed by  section  4733,  such  deed  is  void,  not 
showing  a  sufficient  compliance  with  the  pro- 
vision of  the  stntute,  supra. 

2.  Plaintiff,  a  purchaser  by  a  tax  d«ed,  i* 
entitled  to  recover  the  amount  paid  for  sucb 
deed  and  for  taxes  afterwards  paid  by  bim, 
evon  though  his  deed  was  void,  and  evei* 
though  the  defendants,  with  the  intention  of 
paying  these  taxes,  had  paid  taxes,  but  by  mis- 
take their  tax  receipt  covered  other  property. 

Appeal  from  circuit  court,  Buchanan 
county ;  O.  M.  Spbncbr,  Judge. 

Ejectment  by  Justus  C.  Gregg  against 
Catharine  Jesberg  and  others.  From  a 
judgment  directing  a  verdict  for  defend- 
ants, plaintiff  appeals.  Affirmed  in  part 
and  reversed  in  part. 

Porter  A  Woodson,  for  appellant.  Ba.lt 
A  Pike,  for  respondents. 

Oantt,  p.  J.  This  is  an  action  of  eject- 
ment for  the  recovery  of  tbe  possession  of 
tlie  east  20  feet  of  the  west  91^  feet  of  lots 
11  and  12,  block  43,  Roblduuz's  addition 
to  the  city  of  St.  Joseph.  Plaintiff's 
claim  is  founded  upon  two  tax  deeds,  one 
ol  which  Is  an  amendment  of  the  other, 
executed  by  the  coilectorof  city  taxes.  In 
a  second  count  the  plniiitiH  alleges  he  pur- 
chased the  land  for  delinquent  taxes  for 
the  years  1KS1,  18S4,  IbSo,  and  1886;  and  If 
his  deed  Is  adjudged  insufScient,  he  asks 
judgment  for  the  amount  of  taxes  paid  by 
him,  with  Interest,  penalties,  and  costs. 
The  answer  Is  a  general  denial. 

The  plaintiff  offered  in  evidence  the  fol- 
lowing city  tax  deed:  "Know  all  men  by 
these  preH(-nt.4,thnt  whereas,  tbe  following 
described  real  property,  vl».,  east  twenty 
feet  of  the  west  ninety-one  and  two  thirds 
feet  of  lots  eleven  and  twelve,  (11  and  12.) 
block  forty-three,  (43.)  Kobldonx  addition, 
an  addition  to  the  city  of  St.  Joseph. 
Missouri,  situated  in  tbecity  of  St.  Joseph. 
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in  tbe  cuuoty  of  Buchanan,  and  state  ot 
Mirt8(»uri.  wfag  anbjeL-t  tu  taxation  fur  the 
.Tears  1«>1. 18S4,  1S85,  1886;  and  whereas, 
the  taxesapsesRed  upon  the  nnld  real  prop- 
«rty  for  tlie  years  aforesaid  remained  due 
and  nnpald  Ht  the  date  of  the  sale  herein- 
after mentioned ;  and  whereas,  the  city 
'Collector  of  said  city  uf  St.  Joseph  did,  on 
the  20th  day  of  January,  A.  U.  18.S7.  by 
virtue  of  the  authority  in  htm  vested  by 
law,  at  an  adjourned  sale  of  the  sale  be- 
Cun  and  pabllcly  held  on  the  first  Monday 
of  November,  A.  l>.  18K0,  the  first  day  on 
which  said  real  property  was  advertised 
for  sale,  expose  to  public  sale  at  the  office 
•of  the  city  collector,  in  the  city  of  St.  Jo- 
seph afuresald,  between  the  hours  of  ton 
o'clock  In  the  forenoon  and  five  o'cloclc  In 
the  afternoon,  in  conformity  with  ail  the 
ivqulsltiona  of  the  statute  in  snch  case 
made  and  provided,  the  real  property 
above  described,  for  the  payment  of  taxes, 
interest,  and  costs  then  due  and  unpaid 
upon  said  real  property ;  and  whereas, 
at  the  time  and  place  aforesaid,  said  real 
property  could  not  be  sold  for  the  sraoant 
of  all  tases,  interest,  and  costs  thereon; 
«nd  whereas,  the  city  aaditur  of  tbe  city 
of  St.  Joseph,  under  and  by  virtue  of  th« 
-direction  of  the  comptroller  of  the  city, 
t>id  <iff  said  real  estate  for  the  city  of  idt. 
-JoBopb  for  twenty-six  and  eighteen  one- 
fanndredths  dollars,  tbe  amount  of  said 
taxes,  interest,  and  penalties;  and  where- 
as, afterwards,  vis.,  on  tbe  15tb  day  of 
March.  1S87,  J.  C.  Uregg  paid  to  the  city 
«ollector  twenty-six  and  eighteen  one- 
hundredths  dollars,  the  amount  of  all 
taxcH,  interest,  and  costs  on  said  real  es- 
tate at  the  time  of  such  payment:  and 
whereas,  the  city  collector  Rave  to  said  J. 
<\  Greet;  a  certificate  dated  March  16,1887, 
tbe  day  It  was  Issued,  describing  said  real 
■estate  so  bid  ofl  Tor  thA  city,  stating  the 
amuant  of  each  kind  of  tax.  Interest,  and 
-costs  for  which  It  was  bid  off  to  the  city, 
«lso  the  costs  of  all  proceedings  thereon, 
and  stating  also  the  amount  paid  to  said 
«it7  collector  by  said  J.  C.  Gregg,  and  tbe 
tinae  when  said  owner  of  said  certificate 
wonld  beentltled  to  a  deed;  and  whereas, 
-said  certificate  was  therenpoo  duly  as- 
«lKned  tn  said  J.  C.  Gregg  by  tbe  city  au- 
ditor, and  said  assignment  was  noted  in 
tbe  book  of  sales  kept  by  said  auditor; 
and  whereas,  two  years  have  elapsed  since 
tbe  first  day  on  which  said  real  property 
was  advertised  foraale.ind  the  said  prop- 
■erty  bad  not  been  redeemed  therefrom  as 
provided  by  law ;  and  whereas,  the  city 
collector  of  tbe  city  of  St.  J osepb,  afore- 
said, did,  at  least  four  months  before  the 
expiration  of  tlie  time  limited  for  redeem- 
ing said  real  property,  pablish  a  notice,  as 
reqnired  by  the  statute  in  snch  case  made 
and  provided,  that,  unless  said  real  prop- 
erty was  redeemed  on  or  before  tbe  day 
limited  therefor,  it  would  be  conveyed  to 
the  purchaser  or  bis  beirs  or  assigns: 
Now,  therefore,!,  George  ('.  Crowther,city* 
-collect«ir  of  tbe  city  of  St.  Joseph,  county 
and  state  aforesaid,  for  and  In  considera- 
tion of  tbe  sum  of  twenty-i»lx  dollars  and 
-•ighteen  cents,  taxes.  Interest,  and  costs, 
-due  on  said  real  property  for  the  years  A. 
D.  If^Sl,  1S84,  1SS5.  1£88,  to  tbe  city  collect- 
-vr  uf  said  city  uf  St.  Joseph,  paid  as  afore- 


said, and  by  virtue  of  tbe  Ktatute  In  such 
case  made  and  provided,  have  granted, 
bargained, and  sold, and  by  these  presents 
do  grant,  bargain,  and  sell,  unto  the  said 
J.  C.  Gregg,  his  heirs  and  assigns,  the  real 
property  last  hereinbefore  described,  tn 
have  and  to  huld  unto  him,  the  said  J.  C. 
Gregg,  his  beirs  and  assigns,  forever,  sub- 
ject, iiowever,  to  all  rights  of  redemption 
provliled  by  law.  This  deed  is  made  to 
correct  a  deed  by  me  made  as  treasurer 
and  ex  officio  city  collector  of  sai.1  city, 
on  the  19th  day  uf  November,  1S88.  to  said 
J.  C.  Gregg,  for  said  land  hereinabove  de- 
scribed, for  said  taxes,  interest,  and  costs 
for  said  years,  said  deed  being  recorded  in 
the  office  uf  recorder  of  deeds  of  said  county. 
In  Book  164,  at  page  20.  In  witness 
whereof.  I,  George  C.  Crowther,  city  col- 
lector of  the  city  of  St.  Joseph,  aforesaid, 
have  hereunto  subscribed  my  name  and 
affixed  the  corporate  seal  of  the  city  uf 
St.  Joseph,  this  27th  day  of  May,  A.  D. 
1K90.  Gkorub  C.  Cbuwther.  [Seal.] 
Treasurer  and  Ex  Officio  City  Collector  of 
the  City  of  Saint  Joseph."  This  deed  was 
duly  acknowledged.  The  defendant  ob- 
]ecte<]  to  this  deed,  for  the  reason  that  it 
was  void  on  itsface,  and  at  the  conclusion 
of  the  evidence  the  trial  court  so  held. 

The  defendant  Insists  the  deed  is  void 
on  Its  face,  in  that  it  recites  a  sale  at  an 
adjournment  more  than  two  weeks  after 
the  day  on  which  tbe  last  sales  were  marie. 
Tbe  statute  under  which  this  sale  was  at- 
tempted to  be  made  is  tbe  law  of  1S77, 
page  125,  §§  S5-6S,  inclastve,  being  sections 
472»-4762,  inclusive,  Hev.  St.  1879.  Section 
4731  requires  that  tbe  collector  shall  begin 
his  sales  at  10  u'clnck  nn  tbe  first  Monday 
In  November,  and  continue  from  day  to 
day  between  the  honrs  of  10  o'clock  In  the 
forenoon  and  5  o'clock  in  tbe  afternoon, 
as  long  as  there  are  bidders,  or  until  all 
the  taxes  are  paid.  Section  4735  provides 
that  when  all  the  property  advertised  shall 
have  been  offered,  and  any  portion  remains 
unsold  for  want  of  bidders,  "the  collect- 
or shall  adjourn  the  sale  to  some  day  not 
exceeding  two  weeks  from  the  time  of  ad- 
journment, due  notice  of  which  shall  be 
given  at  the  time  of  adjournment,  and  by 
keeping  a  notice  posted  in  a  conspicuous 
place  in  his  office."  That  a  tax  deed  must 
show  a  substantial  compliance  with  the 
form  prescribed  by  the  legislature,  and  re- 
cite tbe  prerequisites  to  a  sale  prescribed 
by  the  statute.  Is  the  settled  law  of  this 
state.  Spurlock  v.  Dougherty,  81  Mo.  181; 
Large  v.  Fisher,  4!)  Mo.  807.  This  deed,  on 
Its  face,  discluses  that  the  sale  was  an 
adjourned  sale  on  the  20th  day  of  Janu- 
ary, 1887,  the  regular  sale  having  been 
begun  on  the  first  Monday  in  November, 
1886.  It  iscontended  by  plaintiff  that  this 
deed  is  an  exact  compliance  with  the  stat- 
ute. The  form  in  section  4750  (Rev.  St. 
1879)  contains  in  brackets  tlie  words  "  [an 
adjourned  sale,]  "and  this  deed,  without 
the  brackets,  contains  thosewords.  Now, 
those  words  were  evidently  placed  in  the 
form  to  indicate  that  when  the  sale  was 
an  adjourned  sale  the  collector  should  re- 
clto  tbe  adjournment  and  tbe  recital  to  be 
valid, — should  recite  an  adjournment 
within  the  provisions  of  the  law.  Tbe 
legislature,  in  its  wisdom,  provided  thcve 
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adjoummenta  should  not  extend  be.vond 
two  woeka,  and  that  due  notice  shoald  be 
given  ot  The  adjourned  sale.  A  sale  made 
at  a  Rate  adjourned  more  than  two  weeks 
would  unquestionably  be  void,  and  a  sale 
so  made  without  notice  of  such  adjourn- 
ment  would  also  be  void.  When,  then,  a 
deed  on  its  face  dlscloaes  it  was  at  an  ad- 
joorned  sale,  made  nearly  three  mouths 
after  the  sale  commenced,  and  no  recitals 
are  made  affirmatively  showinK  the  ad- 
Joiiromenta  did  not  exceed  the  two  weeks 
prescribed  by  law,  we  think  the  deed  falls 
to  recite  a  RUhstantial  prerpquisite  and 
condition  precedent  to  a  lawful  adjourned 
sale,  and  it  must  be  held  void.  To  hold 
otherwise,  we  must  indul«;ethe  presump- 
tion that  the  law  was  complied  with  in 
all  respects,  and  to  do  this  we  must  disre- 
gard the  rule  invariably  adopted  in  regard 
to  such  sales.  Yankee  v.  Thom])8on,  61 
Mo.  234;  LaKroue  v.  Rains,  4»  Mo.  636; 
Sullivan  V.  Donnell,  90  Mo.  a7S,  2  S.  W. 
Rep.  264.  In  Sullivan  v.  Donnell,  supra, 
the  deed  contained  the  recital:  "Which 
sale  was  continued  from  day  to  day  up  to 
and  including  the  lUth  day  of  November, 
1877."  This  was  a  substantial  compli- 
ance with  the  law.  The  law  reijulres  the 
sale  to  be  continued  "from  day  to  day," 
unless  adjourned  for  "want  of  bidders." 
As  the  statute  expressly  provides  that  tlie 
adjournment  shall  only  be  taken  forcer- 
tain  reasons,  and  specifically  prescribes 
the  length  of  the  adjournment  and  the 
notice  thereof,  we  cannot  say  these  pro- 
visions are  immaterial,  and,  as  the  law- 
makers, in  making  the  form,  left  a  space  to 
recite  the  ajdournment,  we  conclude  they 
intended  those  facts  should  be  recited  in 
said  blank  that  alone  authorized  the  ad- 
journment, and  that  a  lawful  adjourn- 
ment would  be  recited.  Hopkins  v.  Scott, 
80  Mo.  144.  The  deed  is  void  on  its  face, 
and  the  court  properly  so  declared. 

2.  As  to  the  second  count, — that  the 
plaintllf  paid  the  taxes, — there  seems  to  be 
little  or  no  doubt;  and,  though  his  deed 
Is  void,  he  Is  entitled  to  recover  the 
amount  so  paid  out.  He  established  a 
prima  fycle  case  by  the  tax  book  and  the 
collector.  The  attempt  of  respondents  to 
break  down  this  proof  by  reference  to  a 
"book  of  sales"  and  the  description  therein 
Is  not  sustained  by  the  record.  No  sncb 
book  is  in  the  record  here,  nor  do  we  And 
any  offer  to  introduce  it.  Hence  much  of 
respondents'  argument  with  reference  to 
the  erroneous  assessment  is,  we  think,  ir- 
relevant to  the  case  made  by  the  record 
here.  For  Instance,  the  criticism  of  the 
description,  "E.  20,  W.  91%,"  hb  meaning- 
less. Is  not  sustained  by  reference  to  Crow- 
tber's  evidence.  He  testified,  (page  10  ot 
abstract:)  "It  was  describod  for  assess- 
ment as  'east  20  feet  ot  the  west  91%  feet 
of  block  43.' " 

We  think  the  court  erred  In  refusing 
plaintiff's  instruction  No.  2,  and  In  giving 
defendant's  Instructions.  Pitkin  v.  Rei- 
bel,  104  Mo.  bOfi,  16  S.  W.  Rep.  244.  Nor 
was  plaintiff  responsible  for  the  errors  In 
defendant's  receipts.  It  would  seem  that 
defendant's  own  evidence  shows  she  did 
not  pay  on  the  right  land.  This  was  not 
plaintiff's  fault.  .Indgment  reversed,  and 
cause  remanded.    All  concur. 


Maxet  t.  Misbodri  Pac.  Rt.  Co. 

(Supreme  Court  of  MUaouH,  Division  A'o.  i. 
Dec.  12,  1892.) 

Railroad  Companies  —  Ikjdrt   to   Fkrsox  oa 

TbACK— CONTBIBUTOBT  NbOLIOB.\-CB  —  IkSTBCO- 
TIONS. 

1,  Plaintiff  attempted  to  cross  a  railroad 
track,  and  was  standinf;  on  a  side  track,  wait- 
ing tor  a  train  to  pass  on  the  main  track. 
While  thus  waiting,  be  was  struck  by  a  train 
on  the  side  track.  If  plaintiff  had  looked,  he 
could  have  seen  the  train  which  injnred  him, 
when  it  was  a  quarter  of  a  mile  away.  Held, 
that  plaintiff  could  not  recover,  though  no  aignal 
was  given  by  the  approaching  train. 

2.  In  an  action  against  a  railroad  coDipaoy 
for  personal  injuries,  it  is  erroneous  to  charge 
that  plaintiff  should  recover  if  he  was  attempt- 
ing to  cross  defendant's  track  at  a  place  where 
footmen  were  accustomed  to  cross,  and  as  he 
stepped  ou  the  track  was  struck  by  an  engine 
which  was  being  carelessly  ran  at  a  fast  and 
unusual  rate  of  speed  without  ringing  the  bell 
or  Bouudinij  the  whistle,  where  the  crossing  was 
not  a  public  one. 

Appeal  from  circalt  court,  Moniteau 
county;  E.  Ii.  Edwards.  .Tudge. 

Action  by  James  Mnzey  against  the 
Missouri  Pacific  Railway  Company.  Plain- 
tiff bad  judgment,  and  defendant  appeals. 
Reversed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Shkhwood,  C.  J.: 

Action  fordamagesfor  personal  Injuries, 
caused  by  plaintiff  beingstrnck  by  the  ten- 
der of  a  construction  train  of  the  defend- 
ant company.  The  scene  of  tbe  accident 
will  be  more  readily  aaderatooa  by  tb* 
nubjolned  plat: 

\\ 
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The  first  connt  In  the  petition  charges 
that  on  the  28d  day  of  May,  1890,  while 
plaintiff  was  In  the  act  of  crossing  dfieiid- 
ant's  north  side  or  switch  track  In  the  vii- 
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lage  of  ClarkHbursb,  Mo.,  "at  the  regular 
pamenger  croHBlDg,"  detendant's  ageDta 
aod  Bervants  carelesfily  and  oeglifceotly 
ran  Uh  gravel  or  cunstructloo  train  over 
said  eroiialug,  with  the  tender  in  Iront  of 
tbeengioe,  which  struck  plaintiff,  and  cot 
olt  biB  toot,  and  otherwise  injured  him. 
The  second  count  charKes  that  plaintiff 
Mttempted  tu  cross  defendant's  railwa.v 
"atthe  regular  pasnenger  crossing'on  the 
north  Bide  of  the  depot  in  the  vlllaKe  of 
Clarksburgh ;  that  before  be  madesaid  at- 
tempt be  looked  up  and  down  the  railway, 
MDd  saw  only  the  local  treigbt  going  east; 
that  alter  he  reached  the  north  track  of 
■aid  railway  be  remained  there  for  said 
local  freight  to  pull  out;  that  during  said 
Interval  of  tlojetbe  detendaufagravei  and 
construction  train  careleflsly  and  negli- 
gently ran  over  said  passenger  crossing 
and  the  public  highway,  60  feet  west  of 
said  passenger  crossing,  without  ringing 
the  bell  or  sounding  the  whistle  80  rods 
distant  from  said  crossing;  that  the  en- 
gine was  running  with  the  tender  in  front, 
and  ran  against  and  over  plaintiff,  etc. 
Answer,  general  denial,  and  plea  of  con- 
tributory neKligence,  and  reply  thereto. 
The  trial  resulted  in  a  verdict  lor  plaintiff 
in  the  sum  of  $8,000. 

On  a  lino  about  due  east  and  west  the 
defendant  eonipany'H  railroad  runs 
through  the  little  town  of  (Marksburgb. 
Nearly  midway  between  two  of  its  streets 
which  cross  the  railway  tracks  at  right 
angles  the  depot  is  situated.  Seventy-lire 
feet  west  of  the  point  where  the  plnintilT 
was  injured  one  of  the  streets  thus  crosses 
the  railroad  tracks,  and  the  other  about 
the  same  distance  to  the  east.  Parallel 
with  the  north  lineot  the  company's  right 
of  way  is  another  street,  80  feet  wide, 
which  intersects  the  north  and  south  run- 
ning streets  before  mentioned.  Un  the 
north  side  of  this  SO-foot  street,  and  facing 
sooth  npon  the  right  of  way  aforesaid, 
stands  a  row  of  shops,  stores,  and  build- 
ings. Crossing  this  80-foot  street,  and 
nearly  opposite  the  depot,  are  stepping 
atones,  placed  there,  it  seems,  by  the  city 
aotborl ties,  bat  certainly  not  by  the  de- 
fendant company,  as  Is  admitted  by  the 
plaintiff.  There  is  a  ditch  along  the  north 
side  of  the  north  or  "switch  track,"  and 
over  this  ditch  was  a  plank  12  or  14  Inches 
wide,  which  piank  one  witness  testifies 
was  put  there  by  the  railroad  company 
to  enable  the  people  to  go  over  to  a  plat- 
form before  the  depot  was  built;  but  there 
was  no  crosHlng  there  for  vehicles.  There 
was  another  way  of  reaching  the  depot, 
and  that  was  by  the  street  75  feet  west, 
but  this  was  further  than  the  usual  way, 
and  not  often  traveled.  The  stones  men- 
tioned reached  to  the  culvert  thus  formed 
by  the  plank  crossing  the  ditch,  and  this 
pasRway  had  been  used  by  people  going 
to  the  trains  some  23  years  prior  to  the 
accident.  From  the  plank  thus  laid  across 
the  ditch  and  over  the  railroad  tracks  to 
the  depot  platform,— indeed,  all  along  the 
right  of  way  there,— gravel  had  been 
placed  by  the  railroad  company  to  ballast 
its  tracks. 

The  testimony  shows  thatnoHlgnalwas 
given  by  the  train  which  did  the  injury ; 
that  it  was  an  extra  train ;  came  from  the 


east;  was  running  at  the  rate  of  16  to  18 
miles  an  hoar;  and  from  the  vicinity  of 
the  accident  conld  readily  have  been  seen, 
as  It  came  in  on  the  "switch  track. "some- 
thing over  500  yards  away  to  the  east- 
ward. It  Is  not  disclosed  by  the  evidence 
that  there  is  any  ordinance  of  the  town 
requiring  the  giving  of  signals  by  passing 
trains,  or  regulating  their  rate  of  speed. 
The  evidence  discloses  that  the  plaintiff 
was  thoroughly  familiar  with  the  locality 
of  the  accident  and  all  of  thesurroundlngs, 
owning,  as  he  did.  an  interest  in  n  car- 
penter shop  on  the  north  side  of  the  80-foot 
street  which  parallels  the  defendant  com- 
pany's right  of  way,  and  is  in  full  view  of 
it,  and  it  being  his  wpnt  to  cross  over  to 
the  depot  tretiuently  during  the  day  in  his 
business  employment.  The  place  of  the 
injury  was  at  the  point  of  intersection  of 
the  "regular  passenger  crossing,"  as  it  is 
termed,  and  the  north  edge  of  the  "switch 
track."  Plaintiff  had  started  from  the 
vicinity  of  his  carpenter  shop,  on  the 
north  Ride  of  the  80-foot  street,  and  as  he 
left  the  sidewalk  he  looked  up  and  saw 
to  the  end  of  the  "switch  track"  to  the 
east,  and  the  track  was  clear.  Then  he 
wended  bis  way  across  the  stepping 
stones  down  to  the  culvert  of  plank  across 
the  ditch,  but  when  ho  got  there  a  long 
freight  train  came  \n  from  the  west  on  the 
main  track.  This  train,  being  a  lung  one, 
stopped  his  farther  progress,  and  tlicu  al- 
most Immediately  he  was  Injured  by  a 
train  coming  in  on  the  "switch  track." 
When  he  reached  that  point  he  did  not 
look  up  again  at  the  switch  track  until  ho 
was  struck  by  the  tender  of  the  train 
coming  In  from  the  east.  This  isipilte  ap- 
parent from  the  nndispnted  testimony  In 
the  case,  as  well  as  by  bis  own  distinct 
admlBslons,  as  shown  by  his  testimony 
on  cross-examination  and  subsequent  ex- 
aminations. He  said:  **I  could  see  the 
east  end  of  the  switch.  The  east  end  of 
the  switch  is,  according  to  the  best  Idea  I 
have  of  It,  about  a  quarter  and  a  half  a 
quarter  east  of  where  I  was  struck.  It  is 
over  a  quarter  of  a  mile.  I  will  say  It  is 
a  quarter  of  a  mile.  When  I  6rst  looked 
down  the  track  east,  I  bad  Just  crossed 
the  sidewalk.  Just  as  I  started  away 
from  tlie  bulldingH  on  the  north  side  of  the 
street,  it  was  then  that  I  looked  towards 
the  east,  to  see  if  any  train  was  coming 
from  the  east.  From  that  time  until  the 
train  struck  me  I  never  looked  any  more. 
The  buildings,  I  say,  are  80  feet  north  of 
the  railroad  track.  When  I  started  from 
those  buildings.  It  was  then  I  looked  east 
to  see  whether  a  train  was  coming. 
When  I  got  down  to  the  railroad  track, 
and  started  npon  the  track,  I  was  loolrlng 
about  the  course  I  was  going,— about 
southwest."  On  bis  cross-examination 
he  admitted  that  If  he  had  looked  enst 
he  could  have  seen  the  tralncorolng  which 
inflicted  the  injury;  and  that  there  was 
nothing  to  prevent  him,  bad  he  looked, 
from  getting  out  of  the  way  of  the  train, 
hut  that  he  was  observing  the  train  over 
on  the  other  track.  On  his  examination 
in  chief  he  had  stated  that  when  struck 
he  was  about  a  foot  from  the  end  of 
the  ties  on  the  outside  of  the  north  or 
"switch  track:"  but  on   his  cross-cxami- 
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nation  be  said  beitoppedon  that  track, 
<ind  waited  tor  the  local  freigltt  oo  the 
knain  track  to  (to  east.  Anked  tbeo  it  be 
really  stood  between  the  rails  otthe  north 
track,  he  made  this  reply:  "I  can't  tell 
jrou — the  first  that  I  remember  o(  was,— 
the  train  under  my  feet  was  the  first  that 
attracted  my  attention, — whether  I  was 
between  the  rails  or  not.  I  was  un  the 
north  track,  and  was  struck  where  I  bad 
stopped.  1  was  watching  another  train 
that  was  pasalns;  on  the  other  track.  I 
knew  before  1  crossed  the  ditch  that  I 
could  not  get  to  the  depot  before  the  local 
had  passed  it.  If  I  had  moved  out  a  little 
to  the  left,  I  conid  have  been  out  of  dan- 
Ker.  If  I  had  stopped  six  feet  ttefore  I  got 
to  the  track,  I  would  have  been  out  of 
iianger. "  Other  witnesses  testified  as  fol- 
lows: StapleHon,  who  witnessed  the  ac- 
cident from  one  of  the  stores  on  the  north 
side  of  the  80-foot  street,  8>iid :  "  I  cannot 
tell  how  close  the  engine  was  to  the  plain- 
tltt  when  he  stepped  on  the  track.  When  I 
«aw  him,  I  saw  it  strike  bim.  *  *  *  At 
the  time  lie  got  on  the  track  be  could 
have  seen  the  engine  a  quarter  of  a  mile 
east  if  he  had  looked."  Campbell  said: 
"I  saw  the  accident.  I  was  standing  in 
my  blacksmith  shop  door,  right  across  the 
Mtreet  from  where  it  happened,— a  little 
to  the  west  of  it.  I  didn't  see  Maxey 
antll  the  tender  was  Just  in  the  act  of  bit- 
ting bIm.  Somebody'  hollered.  I  am  cer- 
tain somebody  hollered  that  there  was  a 
man  going  to  be  killed,  and  I  looked,  and 
the   tender    was   Just  then  striking  him. 

•  •    •    The  person    who    hollered    said, 

*  Somebody  Is  going  to  get  hurt  1*  I  don't 
know  who  it  was  said  it.  I  looked  lmm&- 
iliately  towards  the  depot.  I  can't  say 
whether  Maxey  was  standing  between  the 
mils  or  not.  All  I  know,  be  was  at  the 
north  track.  He  was  right  at  the  north 
rail,  as  near  as  I  could  tell.  I  hardly  had 
time  to  look  until  I  saw  him  fall." 
Sparks,  who  was  nearer,  perhaps,  than 
any  other  witness,  said:  "1  saw  the  train 
that  hurt  this  man.  •  •  •  I  was  oo 
the  back  end  of  the  local  freight,  on  the 
rear  platform  of  the  caboose,  talking 
with  another  young  fellow.  I  noticed 
Maxey  when  begot  within  three  or  foor 
feet  of  the  track, — just  the  last  step  be 
took.  He  didn't  seem  to  be  looking  either 
way,  seemed  to  be  looking  straight  ahead 
of  him.  He  did  not  look  east,  that  I  saw. 
At  the  time  I  saw  him  three  or  four  feet 
from  the  track,  the  tender  was  right  at 
him,— -nbout  10  or  15  feet  from  biro.  1  did 
not  bear  anybody  holler  at  bim."  Smith 
said:  "I  saw  the  construction  train  that 
struck  Maxey.  •  •  »  j  was  within 
abont  100  feet  of  Maxey  when  he  was 
strnck.  •  •  •  I  first  saw  the  construc- 
tion train  when  it  was  coming  In  on  the 
«ast  end  of  the  switch,  something  over  a 
quarter  of  a  mile  from  me.  When  I  first 
noticed  Maxey  be  was  right  at  the  rail, 
and  the  train  was  right  on  him, — very 
close  to  him." 

The  defendant  offered  no  testimony,  but 
asked  an  Instruction  in  the  nature  of  a 
liemurrer  to  the  evidence,  wDlch  being 
4)enied,  the  cause  went  to  the  Jury,  with 
the  result  above  noted. 

B.  S.  Priest  and  W.  S.  Shirk,  for  appel- 


lant.   L.  P.  Wood  and  Jas.  E.  Hatell,  for 
respondent. 

Shkrwood,  C.  J.,  {fitter  statln/r  the 
fnots.)  The  refusal  of  thlH  Instruction  pre- 
sents the  salient  features  of  this  case,  the 
facts  of  which,  as  already  seen,  stand  out 
conspicuously  on  the  record.  There  chd 
be  DO  doubt  that  plaintiff  was  approach- 
ing the  north  or  "switch  track"  without 
looking  or  listening,  or  giving  any  heed  to 
his  dangerous  surroundings.  This  plainly 
appears  from  the  testimony  of  Sparks,  the 
only  witness  who  distinctly  saw  the  plain- 
tiff "just  the  last  step  he  took."  when  only 
"three  or  four  feet  from  the  track, "au<l 
"the  tender  right  at  him,— about  10  or  15 
feet  from  bim. "  This  testimony  of  Sparks 
is  not'at  variance  with  that  of  any  other 
witness,  nor  even  that  of  plaintiff  himself. 
In  fact  it  is  confirmed  to  a  certain  extent 
by  the  testimony  of  plaintlB  and  other 
witnesses.  It  Is  clear  beyond  question 
that  plaintiff's  injurtes  are  due  to  bis  lacK 
of  obedience  to  the  most  ordinary  teach- 
ings of  prudence.  When  he  arrived  at  the 
point  of  danger,  he  neither  looked  nor  lis- 
tened ;  but,  absorbed,  apparently,  by  bis 
own  meditations,  he  pursued  his  sontb- 
west.  course,  oblivious  to  danger  and  un- 
conscious of  peril.  If  the  facts  related  do 
not  constitute  aclear  case  of  contributory 
negligence,  then  It  would  be  a  vain  and 
fruitless  endeavor  to  search  the  books  for 
one.  Counsel  fordefendant haveinstsncetl 
many  cases  from  our  own  Reports  where, 
In  similar  circumstances,  a  party  plaintiff 
has  been  denied  recovery,  to  wit:  Boyd 
V.  Hallway  Co..  105  Mo.  871,  16  S.  W.  Hep. 
tK)0:  Yancey  v.  Railway  Co.,93  Mo. 433,6  8. 
W.  Rep.  272;  Taylor  v.  Railway  Co.,  86 
Mo.  4fi7:  Powell  v.  Railway  Co.,  76  Mo.  8U: 
Turner  v.  Railway  Co.,  74  Mo.  602;  Hpdm 
T.  Railway  Co.,  71  Mo. 636;  Zimmerman  v. 
Railway  Co..  Id.  476.  See,  also.  Railroad 
Co.  V.  Houston,  V3  U.  S.  697;  Austin  v. 
Railroad  Co.,  91  III.  85.  But  In  none  of 
them  has  there  been  exhibited  on  the  part 
of  a  plaintiff  a  plainer  case  than  the  pres- 
ent one  of  negligence  directly  contribotlDg 
its  prodnctof  injury.  To  statesuch  a  case 
as  this,  is  to  decide  It.  Tbe  facts  speak 
for  themselves,  and  against  any  recovery 
by  plaintiff. 

Directly  conducing  to  the  result  reached 
by  tbe  jury  was  tbe  instruction  given 
at  tbe  instance  of  the  plaintiff,  to  tbe 
effect  that,  if  they  found  that  plaintiff 
was  attempting  to  cross  defendant's  track 
at  a  place  where  footmen  were,  and  for  a 
long  time  prior  thereto  had  been,  acrna- 
tomed  to  cross  said  track,  and  that,  aa 
the  plaintiff  stepped  upon  said  track,  he 
was  struck  by  an  engine  which  was  being 
carelessly  nnd  negligently  run  upon  said 
track  lit  a  fast  and  unusual  rate  of  speed, 
and  without  ringing  the  bell  or  sounding 
tbe  whistle,  they  should  find  for  the  plain- 
tiff. This  instruction  Is  erroneous,  bet^a  ose 
it  lays  down  the  law  as  If  tbe  crossing  In 
question  had  been  a  public  one,  when  the 
law  is  that  it  is  only  where  the  crossing  to 
public  that  any  signals  need  be  given,  be- 
cause it  is  diametrically  opposed  to  the 
authorities  already  cited  in  the  first  para- 
graph of  this  opinion  The  jndgmeDt 
should  be  reversed,  and,  as  It  Is  apparent 
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tiMt  plaiDtid  kaa  nocanaeotactloo,  the 
eaoiie  ahoold  not  bereinauded.  Ail  cuii- 
enr. 

Bakcl,at,  J.,  concurs,  eiccept  as  to  the  remark  in 
the  BeGODd  paragrapb  touching  tlio  catureof  the 
eioasiiiK  ana  the  obuKa<^Q  to  sigDal  lUero. 


Thomas  t.  Black  et  al. 

(Suvreme  Vovrt  of  Missmirl,  Division  No.  X. 
Nov.  29,  1883. ) 

DxacKXT  ASD  DiSTRiBtrrios— Rights  ok  CniLDREH 
HOT  Mextioxed  in  Will— Pkmcmptioss— Ad- 
TiiRSE  Possession. 

1.  Testator,  hnrinB  be*n  twice  married,  and 
lesring  gurviviiiR  him  children  by  both  wives, 
left  •  will  devising  his  farm  to  his  seuond  wife 
duriDK  her  life,  with  reuiuinder  to  her  children 
hegotteu  l)y  hiiu.  tliere  bbiu{;  no  other  mention 
Ui  the  will  of  his  children.  Held,  that  testator 
died  intestate  as  to  the  children  of  his  first 
wife,  who  were  entitled  to  share  in  the  farm 
after  the  expiration  of  the  widow's  life  estate; 
the  statute  of  wills  of  18&5.  i  10,  (Uev.  St. 
imtK  I  8877.)  proridinK  that  every  testator 
■hall  lie  deemed  to  die  intestate  as  to  children 
or  their  descunilauts  not  uaiued  or  provided  for 
in  the  will,  who  shall  be  entitled  to  such  portion 
of  testator's  estate  as  if  he  had  died  intestate. 

li.  The  possession  of  testator's  widow, 
Whetlier  she  be  regarded  as  tenant  of  the  faome- 
•tead  or  in  possessian  nnder  her  richt  of  quar- 
antine or  nnder  the  will,  is  not  adverse  to  tbe 
beira,  and  the  statute  of  limitations  would  not 
begin  to  run  as  to  them  prior  to  her  death. 

a  Children  not  mentioned  in  an  ancestor's 
will,  and  as  to  whom  the  ancestor  died  intes- 
tate, may  come  in  as  defendants,  and  set  up 
their  rielvis  In  partition  proceedings  commenced 
by  tbe  devisees  nnder  tbe  will. 

4.  The  presumption  that  children  not  named 
tn  &  will  were  nninteDtionally  omitted  can  be 
retu'.tiM.  only  by  its  beioK  mode  to  appear  from 
the  face  o.  the  will  that  they  were  remembered 
bjT  teEt.-.*.CT  at  the  time  he  executed  it 

ApiMai  1mm  circalt  court,  Buchanan 
cuuDty ;  O.  M.  Si'knx'isk,  Juilse. 

Partition  by  .roHcpli  C.  Thomas  axalnat 
Anna  Black,  Juliu  M.  Burchell,  and  Mat- 
tie  Tiiomas,  children  of  the  second  wife  ot 
William  C.  Thomas,  deceaaed.  By  order 
of  court,  Miiey  U.  Cbaprnan  ivas  also 
made  a  defendant,  and  claimed  an  inter. 
est  in  decedent's  lauds  as  rendee  of  deoe* 
deiit'a  five  children  to  his  first  wife.  From 
aJudftmentallowinKCbapman  live  ninths, 
and  the  other  defendants  and  plaintiff 
each  one  ninth,  of  the  real  estate,  all  tbe 
children  of  decedent's  second  wUe  appeal. 
Attirmed. 

Porter  A  Woodson,  for  plaintiff,  appel- 
lant. B.  R.  Vinejrnrd,  for  defenrlantH,  ap- 
pellants. J,  W,  Boyd,  for  respondent, 
Cliapman. 

Tbomab,  J.  This  was  a  procpedlng  for 
the  partition  of  a  farm.lyinK  in  Buchanan 
county,  containluK  ]44.(>5  acres,  and  the 
record  before  us  shows  that  William  C. 
Thomas,  the  owner  of  this  farm,  bad  been 
twlre  married,  and  had  children  by  two 
wives.  Ob  the  2i)d  day  of  January,  1864, 
be  executed  a  vrill,  by  which  be  devised 
tbe  farm  in  controversy,  on  wbirli  he  then 
lived, to  bis  wife,  Mary  C.  Thomas,  during 
ber  life,  with  remainder  to  her  children  bo- 
xotten  by  him ;  there  (leinK  In  the  will  no 
other  reference  to,  or  mention  of,  his  chil- 
dren by  name  or  otherwise.  On  the  l8tJi 
day  ot  Febraary,  1KV4,  the  testator  hav- 
taS  dlrd.  tills  wiU  was  duly  probated,  and 
v.20s.w.no.2ri— 4J 


Mary  C.  Tbomaa,  the  widow,  occupied  tbe 
farm,  claiming  It,  under  the  will,  till  her 
dMtfa.  In  1«8S.  Tbe  trial  court  held  that 
William  C.  Thomas  died  intestate  as  to 
the  children  of  his  first  wife,  and  the  de- 
scendants of  those  who  had  Tiled:  and 
this.  In  connection  with  the  statute  of 
UmltationH,  aiM)  tbe  nature  of  tbe  title  ol 
a  pretermitted  heir,  presents  the  only 
question  for  decision. 

1.  Section  10  ol  the  statute  of  wITIs  ot 
1855,  in  force  In  1S64,  which  is  the  same  as 
section  8877,  Rev.  St.  1889,  provides  that 
every  testator  shnll  be  deemed  to  die  in- 
tpstate  as  to  "a  child  or  children,  or  de. 
scendaiits  of  such  child  or  children,  (la 
case  of  their  death, )notuamed  or  provided 
for  in  such  will;"  and  such  child  or  chil- 
dren,or  their  descendants, slinll  heentltled 
to  such  portion  of  the  estate  as  if  be  bad 
died  iutestate;  and  "all  the  other  beirs, 
devisees,  and  leentees  shall  refund  their 
proportional  part."  The  children  ot  the 
testator  by  his  wife,  Mary  C,  thouKh  uot 
expressly  mentioned,  werenamed  and  |>ro. 
vldeU  for.  within  the  meanluKof  this  sec- 
tion, for  the  naming  of  children  as  a  class, 
without  further  description,  lui-lucies  all 
who  answer  that  description  at  tlie  tiras 
the  will  tooki  effect.  Allen  v.  Clay  brook, 
tn  Mo.  1'24.  But  it  is  equally  clear  that 
bis  children  by  tbe  first  wile  were  not 
named  or  provided  for  in  this  will,  within 
tbe  meaning  ot  the  section  cited.  Where 
eblldreii  are  not  named,  tbe  presnraplion 
is  that  they  were  unintentionally  omitted  ; 
and  while  this  presumption  may  be  re- 
butted, when  the  tenor  of  the  will,  or  any 
part  ot  it.  Indicates  that  they  were  not 
forgotten,  yet  it  caouot  he  made  to  ap- 
pear by  parol  evidence,  but  It  mustap. 
pear  on  tlie  face  of  tbe  will,  that  the  testa- 
tor remembered  tbem;  and  where  they 
are  neither  expressly  named,  nor  so  allud- 
ed tu  as  to  show  afflrmatlvely  that  tliey 
were  In  the  testator's  mind,  such  pre- 
sumption becomes  conclusive.  Bradley  v. 
Bradlev,  24  Mo.  811;  Pounds  v.  Dale.  48  Mo, 
270;  Wetheruil  v.  Harris,  51  Mo.  (i5.  The 
children  of  tlie  first  wile  are  not  expressly 
named,  or  referred  to.  as  a  dans;  nor 
does  it  affirmatively  appear,  on  the  fac* 
of  the  will,  that  they  were  rememl»ered  by 
tbe  testator  at  the  time  he  executed  it: 
and  there  was  therefore,  as  to  them,  an 
intestacy,  and  the  ruling  of  the  trial  court 
on  that  proposition  was  correct. 

2.  The  possession  of  this  land  by  the 
widow  fur  a  period  of  more  than  10 
years  does  not  bar  tbe  right  of  the  heirs 
by  the  flrat  wife  to  demand  and  cbtaia 
their  interests  themin.  Herinterest  in  the 
premises  was  for  life  <mly,  wlietlier  she  be 
regarded  as  a  tenant  of  tbe  homestead  un- 
der the  act  of  1H63,  (Sess.  Acts  1^63.  pp.  22. 
23,)  or  by  her  right  of  quarantine,  till  the 
assignment  of  dower  therein,  or  under  the 
will;  and  therefore  her  possession  is  not 
adverse  to  the  heirs,  and  tb«  statute  of 
limitations  will  not  begin  to  run,  as  to 
tbem,  prior  to  her  death.  Sutton  v.  Ca»- 
seleggl,  77  Mo.Ul)7:  Jones  r.  Manly,  58  ^o. 
65U;  Brown  v.  Moorr,  74  Mo.  63d;  8tate 
T.  Moore,  61  Mo.  280. 

8.  The  ancestor  of  the  children  by  the 
flrst  wife  having  died  Intestate  as  to 
thMn,  they  had  tbe  right  to  not  up  tbeir 
Interests,  which  were  legal  interests. in  tbe 
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land  by  Inherltnnce  from  him  In  an  action 
of  partition,  Boch  an  this  is.  MrCraclceu 
T.  McCracken,  67  Mo.  590.  The  indKment 
will  lie  aSarmed.    All  cuncur. 


Hbnbt  Oaots  ft  Sons  MANcr'o  Co.  t.  St. 
Loins,  K.  &  N.  W,  Rt.  Co. 

(5uprem«  Court  of  Mis$mtrl,  DMtUm  No.  X. 
Dec.  13,  1893.) 

Ehutext  Domain— Railroad  m  8tr«bt— Riohts 
OP  Abuttixo  Owners — Compexsatioji. 
The  confftniction  and  operation  of  a 
rallrond  nt  ern<le  in  a  public  strt^t  unJer  mn- 
nieipal  aiithoritj  is  not  a  new  public  use  of  the 
■treet,  for  n-hirh  compensation  may  be  de- 
maniled  by  abuttini;  owners,  as  in  the  case  of 
property  "tiiken  or  damaKetl,"  within  the  mean- 
ing of  article  :4  |  21,  of  the  constitution. 

Appeal  trom  St.  Louis  circuit  coort;  D. 
D.  FiHiiKR,  Jud^. 

Petition  by  the  Henry  GansR  &.  Sons 
Muniilnctnrins  Company  aRuiiiRt  the  St. 
LuuIh,  Keokuk  it  Northwestern  Rniltcay 
Company, for  an  injunction.  Petition  dis- 
missed.    Flnintirt  appeals.     AfHrmed. 

Af///8  <t  Flitirnft,  for  appellant.  John 
O.  Cbaodler,  lor  respondent. 

MACFARI.ANR,  J.  This  suit  is  to  enjoin 
defendant  from  layinK  a  track  and  operat- 
ing a  railro'id  laterally  along  Main  street. 
In  the  city  of  St.  Louis,  In  front  of  the 
property  of  plaintiff,  uutll  compennatlun 
for  damages  thereto  shonid  be  ascertained 
and  paid.  Upon  a  trial  In  theclrcuit court 
plaintiff's  petition  was  dlsmlased,  and  it 
appealed.  A  preliminary  Injunction,  which 
was  granted  at  the  beginning  of  the  Roit, 
was  dissolved,  and  the  road  had  been 
built  and  was  in  use  when  the  case  was 
tried.  The  petition  charged,  and  the  evl- 
deuce  showed,  that  Main  street  is,  and  for 
many  years  has  been,  an  Improved,  grad- 
ed, guttered,  curbed,  and  paved  public 
highway,  running  north  and  south 
through  the  city  of  St.  Louis.  That  plain- 
tiff owns  the  entire  block  fronting  on 
Main  street  between  Clinton  and  MaiUson 
streets,  and  has  thereon  a  two-story  and 
basement  factory,  having  a  front  of  2i'0 
feet  by  a  depth  eastwardly  of  130  feet, 
which  wan  erected  for  the  special  purpose 
of,  and  was  adapted  by  its  construction 
to  use  as,  a  planing  mill, sash, door,  blind, 
and  box  factory,  and  was  nsedassucb; 
that  the  building  fronts  on  Main  street, 
and  Is  so  constructed  that  the  only  front 
which  is  adapted  tor  receiving  and  ship- 
ping lumber  from  the  street  Is  the  Main 
street  front;  that  the  building  Is  con- 
Mtrueteii  with  doors  and  driveways  open- 
ing on  Main  street,  for  the  purpose  of  re- 
ceiving lumber  and  shipping  out  the  prod- 
uct of  its  said  factory;  that  Main  street 
has  a  width  of  80  feet;  that  the  Merchants' 
Terminal  Railroad  Company  has  also  a 
doable-track  railway  along  said  street, 
the  easternmost  rail  being  within  \5}i  feet 
of  the  corb  in  front  of  the  factory;  that 
plalDtift  and  Its  customers  had  thereto- 
fore bad  free  access  to  said  factory  by  driv- 
ing wagons  and  other  vehicles  over  Main 
street  to  its  front,  and,  for  the  purposn  of 
carrying  thither  or  removing  therefrom 
lumber  or  mill  work,  bare  been  able  to  ea- 


ter said  premises  from  Main  street  front 
by  means  of  doors  and  entrances  provided, 
and  have  been  able  to  have  wagons  and 
vebicieH  stand  on  the  street,  in  front  of 
the  factory,  for  the  purpose  of  receiving 
and  discharging  lumber  and  mill  work; 
that  there  Is  in  front  of  said  premises  a 
sidewalk,  made  of  plank  and  cinders,  1& 
feet  wide  from  the  building  line  to  the 
curb  of  the  street;  that  the  defendant 
threatened  and  was  about  to  occupy  and 
obstruct  said  street  by  laying  thereon  in 
front  of  said  factory,  and  operating  by 
steam  locomotives  thereon,  double  tracks, 
thereby  permanently  obstructing  said 
street,  and  not  lenvluK  space  between  the 
track  and  the  building  sufficient  to  permit 
of  standing  wagons  and  other  vehicles, 
without  constant  danger  of  collision  with 
engines  and  cars  pasHlng  to  and  fro 
over  said  tracks,  all  of  which  would  whol- 
ly destroy  the  use  of  the  street  as  a  thor- 
oughfare, and  tend  to  the  manifest  wrong 
and  injnry  of  plaintiff,  and  damage  of  its 
said  property.  The  damage  to  the  prop- 
erty, as  charged,  consisted  in  the  preven- 
tion of  free  ingress  and  egress  to  and  from 
the  streets,  noise  and  smoke,  damage 
from  tires,  shaking  and  vibration  of  build- 
ing; all  caused  by  the  passage  of  engines 
and  cars  over  the  street  in  such  proximity 
to  the  premises.  Defendant  answered, 
setting  up  authority  liy  virtue  of  an  ordi- 
nance of  the  city  granting  it  the  license 
and  right  to  construct  a  double-track 
railroad  along  Mala  street.  The  ordl- 
nnncn  required  that  the  tracksshouid  con- 
form to  established  grades  of  the  street 
crossed  and  occupied.  The  ordinance  and 
its  provisions  were  not  denied.  The  evi- 
dence satisfies  us  that  the  tracks  were 
built  In  a  careful  and  skillful  manner,  and 
In  compliance  with  the  requirements  ut 
the  ordinance. 

1.  We  are  satisfied  from  an  examination 
of  the  evidence  that  plaintiff's  property 
has  been  somewhat  depreciated  in  value 
by  reason  of  the  construction  of  the  rail- 
road along  the  street,  and  the  movementa 
of  engines  and  trains  thereon.  Thelnqai- 
ry  to  be  made  Is  whether  the  dauiageM 
thus  inflicted  are  such  as  are  contemplat- 
ed by  section  21,  art.  3,  of  the  state  consti- 
tution, which  ordains  "that  private  prop- 
erty shall  not  be  taken  or  damaged  for 
public  ose  without  just  compensation." 
It  Is  not  claimed  by  plaintiff  that  there 
was  any  physical  injury  done  to  their 
property,  or  that  their  possession  wasdis- 
turbed.  It  was  also  shown  to  our  satis- 
faction, or  conceded  under  the  pleadlngn, 
that  Main  street  was  dedicated  without 
restrictions  to  general  use  as  a  highway  ; 
that  defendant  was  authorited,  by  the 
charter  and  ordinances  of  the  city,  to  lay 
its  tracks  along  said  street,  and  to  move 
thereon  cars,  propelled  by  steam  locomo- 
tives,  for  the  transportation  of  persons 
and  property;  and  that  the  track  was 
laid  on  the  established  grade  of  the  street, 
and  was  constructed  in  a  careful  and 
skillful  manner,  and  in  strict  compliance 
with  the  requirements  of  the  ordinance. 
On  the  other  hand,  it  must  be  conceded 
by  defendant,  because  It  is  too  well  settled 
to  admit  of  question,  that  every  owner 
of  a  lot  abutting  on  a  pnblicatreet.  bwidaa 
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the  nwnerabip  of  tbe  property  Itself,  liaB 
rights  appurtenant  thereto,  vrblcb  furin  a 
part  <>{  tbe  eetate.  Those  rights  are  said 
to  b«s  "as  mnch  property  as  the  lot  itself.  " 
Of  these  may  be  named  an  easement  tor 
tbe  free  admission  of  light  and  pure  air, 
and  the  rlsht  of  ioKress  and  CKresa  to 
and  from  bis  property.  Bude  v.  City  of 
8t.  Louis,  03Mo.  418,  6  S.  W.  Rep  2S7: 
lackland  v.Knilroad  Co.,  SI  Mo.  183;  Sto- 
ry V.  Railway  Co.,  90  N.  Y.  145;  Adams  T. 
Rallnjad  Co.,  (Minn.)  39  N.  W.  Rep.  629; 
Railroad  Co.  v.  Ilelsel,  38  Mich.  62.  In  tbe 
last  case  cited  the  right  la  well  expressed 
as  follows:  "Every  lot  owner  has  a  pe- 
ciiliir  interest  in  tbe  adjacent  street, 
which  neither  tbe  local  nor  Keoeral  public 
can  pretend  to  claim;  a  private  riKht  in 
tbe  nature  of  an  incorporeal  heredita- 
ment, legally  attached  to  his  coutlguons 
ground;  an  Incidental  title  tocertaluiiicil- 
Ities  and  trunchises  which  is  in  the  nature 
of  property,  and  which  can  no  more  be 
appropriated  against  his  will  than  any 
tangible  property  of  which  be  may  be  tbe 
owner."  Depriving  the  owner  of  tbefle 
Incorporeal  hereditaments,  or  Interfering 
with  their  full  enjoyment,  by  appropriat- 
ing the  street  to  a  new  and  different  public 
nse  from  that  orlf^lnally  contemplated, 
would  undoubtedly  be  a  damage  within  tbe 
toregoing  constitutional  provision.  Jo 
the  Van  De  Vere  Case,  107  Mo.  91, 17  S.  W. 
Rep.  695,  tbe  question  as  to  what  would 
constitute  a  damage  where  there  was  no 
physical  iuvnsion  of  tbe  property  itself 
was  Very  carefully  considered  by  this 
court.  After  quoting  approvingly  tbe 
views  of  some  of  our  most  eminent  text 
writers,  the  court,  speaking  through 
Judtie  Black,  of  the  right  of  one  to  recov- 
er damages,  said:  "What  we  do  say  is 
this:  that  he  must  abow  that  tbe  property 
itself,  or  some  right  oreasement  connected 
therewith,  is  directly  affected,  and  that  it 
Is  specially  affected."  We  think  a  public 
_  use  which  would  interfere  with  these  in- 
'  corporeal  rights,  whereby  tbe  property 
was  depreciated  in  value,  would  be  a  dam- 
age to  the  property,  within  the  nienuing 
of  the  constitution,  and  would  entitle  the 
owner  to  compensation. 

2.  The  vital  question  In  this  case  we  do 
not  think  turns  npon  the  character  of  the 
rights  of  plaintiff  which  were  interfered 
with,  but  whether  there  was  an  interfer- 
ence at  all.  In  other  words,  the  quedtloD 
Is  whether  laying  the  railroad  track  in 
the  street  on  grade,  under  municipal  au- 
thority, and  operating  the  road  in  tlie 
dsuhI  manner,  was  applying  the  street  to 
a  new  public  use,  which  required  the  pay- 
ment of  compensation  for  liamages  to  tbe 
property,  or  whether  doing  so  was  mere- 
ly exerclHing  by  authority  a  right  which 
had  resldetl  with  the  public  since  tbe  ded- 
ication of  the  land  to  public  nses.  When 
land  is  dedicated  generally,  and  without 
restrictions,  or  condemned,  for  a  public 
street  in  a  town  or  city,  the  owner  of  the 
abutting  lots,  who  secures  the  benefit  of 
the  street,  and  persons  also  who  purchase 
and  improve  propert.v  thereon,  hold  their 
property  rights  subject  to  ail  the  uses  to 
wblch  tne  street  can  be  lawfully  subjected 
by  the  public.  New  uses  in  the  improve 
meat  in  tbe  mode  uf  travel  and  transpor- 


tation are  constantly  arising.  When 
there  Is  no  restriction  on  the  public  use, 
new  modes  of  use  ma.v  be  adopted  wbicb 
are  consistent  with  the  proper  use  of  the 
street,  without  the  consent  of  abotting 
owners,  though  such  new  uses  may  Inter- 
fere somewhat  with  their  own  courenient 
nse  of  the  street.  Judge  Norton,  express- 
ing tbe  opinion  of  a  majority  of  this  court 
in  a  recent  case,  says:  "I  think  it  may 
be  safely  affirmed  that  all  the  authorities 
to  which   we  have  been  cited  by  counsel 

05  both  Hides  of  this  case  agree  that  when 
the  public  acquires  a  street,  either  by  con- 
demnation, grant,  or  dedication,  it  may 
be  applied  to  all  uses  cousi^ttent  with,  and 
not  subversive  of,  tbe  pro|>er  uses  of  a 
street,  and  not  luconBlsteut  with  tbe  usee 
contemplated  in  the  dedication,  grant, 
or  condemnation;  and  that  it  is  only 
when  tbe  street  is  subjected  to  a  new 
servltnde,  inconsistent  with  and  subver- 
sive of  Its  use  as  a  street,  that  tbe  abut- 
ting  owner  can  complain."  Julia  Bldg. 
Ass'n  v.  Bell  Tel.  Co..  88  Mo.  273. 

3.  There  has  been  great  diversity  of 
opinion  among  tbe  courts  of  this  country 
as  to  whether,  though  under  proper  legis- 
lative authority,  laying  a  track  on  tbe 
established  grade,  and  operating  a  steam 
railroad  thereon,  in  the  trunsuctlou  of 
commercial  business,  along  a  street,  is  sub- 
jecting tbe  street  to  a  public  use  not  con- 
templated in  a  general  grant  or  dedication. 
Whatever  the  rule  may  be  elsewhere,  this 
court  has  been  uniform  in  holding  that 
such  a  use  Is  net  a  perversion  of  the  high- 
way from  its  original  purposes.  Lack- 
land v.  Railroad  Co.,  31  Mo. ISO;  Porter  v. 
Railway  Co.,  .S3  Mo.  128;  Cross  v.  Rail- 
way Co.,  77  Mo.  321;  Julia  Bldg.  Ass'n 
Case,  supra;  Smith  v. Railway  Co.,  98  Mo. 
24,  11   S.  W.  Rep.  259;  Kansas  City,  St.  J. 

6  C.  B.  R.  Co.  V.  St.  Joseph  T.  R.  Co.,  97 
Mo.  469, 10  S.  W.  Rep.  826:  Rude  v.  City 
of  St.  Louis.  93  Mo.  414,  0  S.  W.  Rep.  257. 
In  tbe  early  case  of  Porter  v.  Railway 
Co..  supra.  Judge  Bates  says:  "Upon  de- 
liiieratioD,  wo  think  that  the  use  of  a 
street  for  purposes  of  a  rallr<iad,  in  its 
ordinary  use  as  a  means  of  travel  and 
transportation,  Is  not  a  perversion  of  tbe 
highway  from  Its  original  purposes,  and 
was  authorized  by  the  general  assembly 
in  the  charter  of  the  deiendant.  The 
damage  to  tbe  plaiutiH's  property,  result- 
ing from  such  obstruction,  was  Uaiunum 
abaqve  iitjuvla."  Judge  Hrnry,  In  throes 
V.  Railway  Co.,  SMpra,  says:  "Conceding 
tbe  right  to  lay  the  track  in  the  street, 
and  its  proper  construction  at  the  grade 
of  the  street,  the  company  was  not  liable 
for  any  inconvenience  to  property  holders 
resulting  from  a  proper  and  prudent  oper- 
ation of  the  road."  Judge  Nouto.v  recog- 
nized the  rule  in  tbe  Julia  Bldg.  Ass'n  Case, 
supra ;  Judge  Black  in  the  Kude  Case,  su- 
pra; Judge  Barclay  in  Smith  v.  Railway 
Co.,  supra,— in  opinions  written  by  them 
respectively,  and  Judge  Brack,  In  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  V.  St.  Joseph 
T.  R.  Vo.,  97  .Mo.  461>,  10  8.  W.  Rep.  820. 
uftor  stating  that  the  only  damage  sug- 
gested by  the  lot  owner  from  the  use  of 
tbe  street  by  the  railroad  is  that  result- 
ing from  the  movement  of  trains,  and  tbe 
occupation  of  space  on  tbe  street  In  doins 
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■o,  «ayB:  "Bot,  that  spnre  belnjf  In  a 
pnbllc  Htreet,  the  defendant's  tracks  liav- 
ini;  been  authniizi^d  to  belaid  bj  the  city. 
Its  nne  by  tlie  delpiidaui  for  the  purpose 
of  paHaln;;  to  and  fro  over  it  with  trains 
is  a  le^rittinate  use  belon^o);  to  the  de- 
feudeiit  company,  as  well  as  the  plalntltt, 
in  common  with  every  other  citizen  de- 
sirous of  passing  uver  it  with  ▼ehlcies." 
These  declsionH  from  onr  own  court  show 
that  the  doctrine  Is  firmly  established  in 
the  Jurisprudence  of  this  state,  and  there 
to  no  occasion  for  an  examination  or  re- 
view of  the  decisions  of  other  states  which 
hold  to  the  contrary.  It  appears  from 
the  evidence  that  the  only  substantial 
damup;e  wlilcb  was  special  to  plaintiff  and 
not  common  to  the  public,  shown  by  it, 
consisted  in  the  Interference  with  Its  free 
access  from  the  street  tt>  Its  factory ;  the 
obstruction  ot  the  light  and  air  across 
the  open  street;  smoke,  cinders,  anddnst 
from  enf^lne  and  cars;  noise  and  jarring 
of  the  ground, — all  caused  by  the  move- 
ment of  trains.  These  may  cause  dam- 
age to  and  depreciation  of  the  property, 
but  the  damage  results  from  a  legitimate 
Dse  of  the  street,  and  which  might  have 
been  anticipated  by  plaintiff  as  a  probable 
nse  when  they  bought  their  property  and 
erected  their  improvements.  Cross  v. 
Railway  (/O.,  snpra;  Kansas  City,  8t.  J. 
4  0.  B.  R.  Co.  V.  St.  Joseph  T.  R.  Co., 
supra.  The  public  use  was  fixed  when 
the  street  was  granted  or  dedicated.  The 
license  granted  by  the  city  to  the  defend- 
ant to  lay  its  tracks  npon  the  streets,  and 
run  engines  and  cars  thereon  In  the  trans- 
portation of  pasHengors  and  property, 
was  not  a  redeilication  to  a  new  and  dis- 
tinct public  use,  but  was  a  mere  license  to 
use  It  in  a  way  contemplated  by  theowner 
ot  the  land  when  he  subjected  it  to  such 
uses.  The  lots  were  purchosed,  held,  and 
improved,  not  only  In  view  of  the  advan- 
tages of  The  street,  hut  also  subject  to  the 
burdens  of  all  consistent  public nses  which 
the  increasing  wants  ot  the  public  misbt 
thereafter  demand. 

4.  For  any  damages  that  may  be  caused 
by  an  unlawful  or  negligent  maintenance 
of  the  track  in  the  street,  or  by  negligent 
nse  of  engines  or  movement  of  trains,  de- 
fendant will  bellable  In  an  action  fordaiu- 
ages.  Plaintiff  hns  shown  no  ground  for 
Injnnction,  and  the  ]udt;meut  is  afUrmed. 
All  concur. 


Brown  et  at.  r.  Turner  et  at. 

(Supreme  Court  of  Missouri,  Division  No.  X. 
Dea  18,  1893.) 

DssoB!>T— Pbrsonaltt— HocsB  BdIlt  ox  Axora- 
BB's  Lasd— Parties — Rbsultino  Tbi;st. 

1.  In  a  proceedinfT  in  equity  by  the  helra 
of  a  clcce<1ont  to  recover  a  dwelling  house,  the 
petition  contained  the  aTernients  that  the  lot 
on  which  the  bouse  in  question  stood  was  the 
property  of  dofpndnnt,  and  the  house  wns  the 
property  of  plalntiCTs  decedpiit,  which  nt  her 
death  pasiied  to  them  as  her  heirs.  Behl,  that 
by  these  averments  the  bouse  Is  personal  prop- 
erty, which  passes  to  the  administrator  of 
pIainti£rB  decedeut,  who  alone  has  the  right  of 
action. 

2.  A  resniting  tmst  is  not  created  where  a 
knband  buUds  a  house  on  hia  own  land  mith 


money  contributed  bv  his  wife  nnder  an  agree- 
ment with  her  that  me  house  is  to  be  her  prop- 
erty. 

Appeal  from  St.  Louis  cIrcDit  conrt. 

Proceeding  in  equity  by  William  H. 
Brown  and  others  agalnstThomas  Turner 
and  another  to  recover  a  dwelling  boose. 
From  a  judgment  sustaining  a  demurrer 
to  petition,  plaintiffs  appeal  to  the  St. 
Louis  court  of  appeals.  Certified  to  the 
supreme  court.    Affirmed. 

Stone  Jt  Slevio,  for  appellants.  Lee.  Mo 
Keighan,  Ellis  A  Priest  and  GiistHve  L. 
btera,  for  appellees. 

Gantt,  p.  J.  This  la  a  proceeding  In 
equity  by  the  heirs  ot  law  of  Mrs.  Mnr- 
garite  Turner  against  Thomas  Tomer, 
her  surviving  husband,  ami  John  Bird, 
for  the  recovery  of  a  certain  dwelling 
house  in  the  city  ot  St  Louis.  The  peti- 
tion recites  that  Mrs.  Turner  died  June  5, 
18JSfl,  leaving  plaintiffs  ns  her  sole  heirs 
at  law;  that  prior  to  her  death,  and  in 
the  year  1HS9,  she  hod  received  from  the 
Ancient  Order  of  Dnited  Workmen  $I„500. 
the  pro<;eeds  ot  a  benefit  certificate,  of 
which  she  was  the  beneficiary,  upon  the 
life  of  her  brother,  John  Green;  that 
Thomas  Tamer  was  the  husband  of  said 
Margarlte  Turner,  and  was  prior  to  June 
5, 18^9,  the  owner  of  the  two  lots  In  the 
city  of  St.  Louis,  described  in  the  petition; 
"that  a  short  time  after  said  Margarita 
Turner  received  said  $1,500  she  delivered 
the  same  for  safekeeping  to  defendant 
Thomas  Turner,  who  thereafter,  with  the 
consent  and  nnder  the  direction  of  said 
Margarlte,  invested  the  same,  for  and  In 
her  behalf.  In  the  erection  of  a  dwelling 
house  npun  one  of  said  lots,  thereinbefore 
described:  that  all  of  said  f1,5UUentered 
Into  and  was  expended  by  said  Turner  In 
the  erection  of  said  dwelling,  and  no  other 
money  was  used  therein,  save  $200  con- 
tributed thereto  by  said  Thomas  Tnrner. 
They  allege,  further,  that  said  $1..500  was 
the  separate  property  of  said  Margarlte, 
and  prior  to  her  deatb  had  never  been  rn- 
duced  to  possession  by  her  said  husband; 
that,  at  the  time  nf  the  erection  of  said 
house,  It  was  understood  and  agreed  be- 
tween said  Margarlte  Turner  and  defend- 
ant Thomas  Turner  that  said  dwelling 
house  should  be  and  was  the  property  of 
said  Margarlte,  although  title  thereto 
seemed  and  was  permitted  to  remain  In 
said  Thomas  by  reason  of  his  ownership 
ot  the  lot  upon  which  It  was  erected." 
Plaintiffs  then  allege  thot  upon  her  death 
the  title  to  said  house  vested  in  them  as 
heirs  at  law  and  tenants  in  common. 
They  then  charge  that  on  10th  of  June, 
ISsO,  said  Thomas,  to  defraud  them,  con- 
veyed said  lot  to  defendant  John  Bird, 
and  charge  notice  of  the  fraud  upon  said 
Bird.  They  ask  that  Bird's  died  be  set 
aside;  that  they  be  declared  owners  of 
said  property ;  that  said  Thomas  be  de- 
clared a  trustee  for  plain  tiffs,  and,  as  such, 
be  ordered  to  sell  the  same  lot,  or  sn 
much  as  Is  necessary  to  pay  plalntlfFs 
$],.')00  and  their  costs.  Defendants  de- 
murred to  this  petition  (1)  because  it 
did  not  state  facta  snfBcient  to  constltote 
a  eauseof  action;  and  (3)  tha  t  there  is  a  de- 
feet  ot  parties  plalatltf  In  ttala:  thattondtf 
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tbe  averment  of  said  amended  pntltlon, 
the  administrator  ol  the  estate  uf  Marga* 
rite  Turner,  deceased,  should  bring  the  ac> 
tlon,  and  the  plalntltfH  have  no  riffht  to 
bring  said  suit, — it  being  arerred  in  said 
amended  petition  that  the  dwelling  bouse 
referred  to  (separate  from  the  lot  iii  which 
tbe  same  stands)  belongs  to  Margarita 
Turner,  deceased,  and  therefore  necessarily 
wao  personal  property,  which  passed  to 
the  administrator  of  said  estate,  (3)  be- 
cause, ticcordlng  to  the  averments  of  said 
amended  petition,  plaintiffs  have  no  reme- 
dy in  a  court,  of  equity;  (4)  because  none 
of  the  plnintirfs  are  nect-ssary  parties  to  a 
complete  deterininatiiin  of  this  action. 
The  circnit  court  sustained  a  demurrer, 
and,  the  plaintiffs  elei-ting  to  stand  on 
tlieir  petition,  final  Jndgment  was  ren- 
dered, and  tliey  appealed  to  the  St.  Louis 
court  of  appeals.  That  court  certiSed 
tlip  cntse  to  this  court,  because  plainims 
impeaclied  tlie  title  of  the  defendant  Bird 
tu  the  lot  In  question,  and  also  of  defend- 
ant Turner  to  said  property.  Baler  v. 
Berberich,  77  Mo.  413. 

Fiaiutiffs  necessarily  assume  that  tbe 
bouHe,  under  the  allegatiuns  of  tbeir  peti- 
tion, is  real  estate;  because  if  it  is  person- 
al property,  and  the  object  of  tlieir  action 
Is  merely  to  charge  tbe  bonse  and  lot  up- 
on which  It  stands  with  a  debt  due  from 
Thomas  Turner  tu  bis  deceased  wife,  their 
mother,  then  the  right  of  action  lain  her 
executor  or  administrator.  A  dwelling 
honce  Is  prima,  faete  a  partof  the  realty  on 
which  it  stands,  and  the  word  "house"  em- 
brares  the  land  on  which  it  is  built.  McMil- 
lan V. Solomon, 42Ala.3o8:  ComraonCoun- 
Cil  T.  State,  5  Ind.  334;  Due  v.  Collins,  2 
Term  R.498;  King  v.  Railway  Co.,  29  Law 
J.Ch.4(i'2;  Workman  V.  ln8uranceCo.,2La. 
607.  But  In  their  petition  the  plaintiffs 
expressly  negative  any  such  presumption 
In  this  case.  Tbey  aver  that  the  lot  was 
the  property  of  tbe  husband,  and  re- 
mained so  till  he  conveyed  It  to  Bird. 
They  assert  no  title  whateverto  tbe  lot  It- 
self, but  claim  the  house  alone.  Now, 
while  improvements  put  upon  land  ordi- 
narily become  a  part  of  the  realty,  there 
Is  no  Inexorable  rule  of  law  that  will  pre- 
vent tbe  owner  from  giving  license  to  an- 
other to  place  a  building  on  his  land,  and 
agreeing  that  It  shall  not  thereby  become 
the  lundowner's  property,  or  part  of  the 
land.  This  Is  thoroughly  well  settled  In 
this  Ptnte.  In  Loweuberg  v.  Bernd,  47 
Mo.  2!)7,  Judge  Bliss  said:  "When  one 
builds  a  bouse  or  fence,  or  places  any  other 
erection  upon  the  land  of  another  with  bia 
permission,  with  the  Intention  that  it  be 
hold  as  the  property  oJ  the  builder.  It  con- 
tinues personal  property,  and  .the  owner 
mny  remove  It  when  the  license  Is  with- 
drawn.** Citing  HInes  v.  Anient,  43  Mo. 
298;  Mntson  v.  Calhoun,  44  Mo.  3G3;  1 
Wasbb.  Iteal  Prop.  (2d  Kd.)  p.  542;  Rus- 
sell v.  Ricbards.lO  Me. 429;  Ashninn  v.  Wil- 
liams. 8  Pick.  402;  Priestley  v.  JiihuBon,  67 
Mo.  632:  Hunt  v.  Railway  Co.,  76  Mo.  115: 
Neiawanger  v.  Squier,  73  Mo.  192. 

The  law  wonid  estop  the  owner  of  the 
land  from  claiming  the  house  under  sucb 
Circumstances.  No  less  would  it  estop  the 
husband  In  this  case  from  claiming  the 
booaa,  U,  aa  Is  alleq^ed  In  the  petltiou,  h<i 


boilt  It  witb  bla  wlfe'a  moaey  under  an 
agreement  with  her  that  It  sbouiii  re- 
main her  property,  but  be  would  not  be 
estopped  from  denying  that  It  was  real  es- 
tate. The  liouse  waa  personal  property, 
and  as  such  passed  upon  her  ileatb  to  ber 
personal  repreeeutatlveo,  and  not  to 
plaintiffs,  who  are  her  heirs.  It  follows 
that  the  second  and  fourth  groanda  of  de* 
murrer  were  both  well  taken. 

As  the  administrator  Is  not  a  pnrty 
plaintiff,  there  is  a  defect  of  parties  plain- 
tiff, and,  on  tbe  other  band,  neither  of 
plaintiffs  are  necessary  or  proper  parties. 
That  Mrs.  Turner's  administrator  or 
executor  may,  in  an  appropriate  proceed- 
Ing,  obtain  relief  In  an  equitable  proceed- 
ing nirainst  the  defendants,  if  the  tacts  are 
as  they  state,  we  doubt  not,  but  tbe  iielrs 
cannot  maintain  this  action.  It  tlie  ac- 
tion Is  brought  aguin  by  tbe  administra- 
tor 6r  executor,  it  secma  clear  that  the 
facts  alleged  In  this  petition  do  nut  create 
a  resulting  trust  In  the  lot.  If  It  should 
turn  out  that  Thomas  Turner  simply  in- 
vested his  wife's  money  in  Improving  his 
own  property,  then  she  became  his  credit- 
or to  that  extent,  and  could  have  main- 
tained an  action  in  equity  against  him  to 
recover  It;  and,  it  he  had  no  other  proper* 
ty,  the  court  would  doubtless  Hnbject  thia 
lot  to  her  debt;  but  neither  siio  nor  ber 
heirs  can  ussert  u  title  to  his  lot,  because 
he  used  her  money  In  building  the  house. 
Of  course,  nothing  here  said  Is  intended  to 
prejudge  the  righta  of  the  defendants,  or 
either  of  them,  toasaert  theirdefense  when 
a  proper  action  Is  brought.  Tbe  Judg* 
mentia  affirmed.    All  concur. 


Rroenijno  et  al.  v.  Gokhri  et  al. 

(Supreme  Court  of  Mlmourl,  DlvlaUm  No.  1. 
Dec.  13,  1893.) 

SmiNO  Asms  Dssn— Fri.ui>— Evidknos— 
Lacbbs. 

1.  In  an  action  to  set  aside  a  deed  on 
tbe  grounds  of  fraud,  nndne  influence,  and  in- 
adequacy of  oouHideration,  it  appeared  that  the 
grantor  was  75  years  old.  and  was  living  with 
the  grantee,  his  tenant;  that  for  a  year  or  two 
the  grantee  had  l>een  trying  to  get  the  grantor 
to  execute  tbe  deed,  but  Le  had  refused;  that 
shortly  before  its  execntlon  the  grantor  was 
stricken  with  paralysis,  and  fell  fruui  his  chair, 
and  several  witnesses  testifiod  that  afterwards 
the  grantee  told  tbom  that  at  this  lime  he 
"told  the  old  man  that  if  he  did  not  sell  him 
the  land  on  his  own  terms  he  would  leave  him 
there  in  his  dirt."  Afterwards  the  grantor  re- 
quested the  grantee  to  inform  his  brother  and 
nephew,  who  lived  several  miles  distant,  of  his 
condition.  Tlie  grantee  did  not  do  so,  but  by 
false  reports  led  him  to  believe  his  relatives 
had  deserted  bim,  and  in  this  belief,  while 
helpless  from  paralysis,  he  e-vecuted  tbe  deed. 
It  further  appeared  that  the  consideration  of 
the  deed  was  inadequate,  though  not  enough  so 
to  justify  setting  it  aside  on  that  ground  alone. 
Hdd,  that  tbe  deed  should  be  set  aside. 

2.  The  deed  was  executed  in  ftlay,  18S0, 
nnd  suit  to  have  it  set  asid.?  was  brought  in 
JanuaiT,  ISOO,  by  bis  grandsons,  bis  only  heirs 
at  law.  Tlie  grandsons  were  minors  at  tbe  time 
of  bringing  tbe  suit,  and  thrv  bad  had  a  guard- 
Ian  only  two  years.  Held,  that  the  action  waa 
In  time. 

Appeal   from  clrcnlt  court,  St.   Loola 
county  i  W.  W.  Bdwaeiw.  Judgga. 
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Action  by  Albert  KroennnK  and  otbeni 
aRalnst  Barbara  Goebri  and  others  to  set 
aside  a  deed.  From  a  judgment  (or  de- 
(endantR,  plaintiffs  appeal.     Heversed. 

.4.  McElhiiiiwy,  for  appellants.  R.  H. 
Stevens,  (or  respondents. 

Klack,  J.  Casper  Kroenuns  died  in  tbe 
latter  part  o(  June  or  thetimtof  July, 
1880,  ieavins  as  his  devisees  and  beirs  at 
law  two  sraniJsons,  the  8onso(  a  deceased 
son.  These  srandsons  were  miiiorH  nt 
the  time  of  the  death  of  their  RrauiirHther, 
beinK  then  of  the  a^es  of  five  and  eicht 
years,  respectively.  They  brought  this 
auit  by  their  Kunrdlan  on  the  2Gth  Felira- 
ary,  18<.H),  to  set  aside  a  deeil  and  bill  of 
sate,  both  executed  by  tbcir  grandfather 
to  John  Uoebri.  The  deed  bears  date  the 
11th  I^ay,  1S80,  and  conveys  117  acres  of 
lan<l,Hlic)wnto  have  then  beeno(  the  vaine 
of  f  2.000  or  $3,000.  It  was  made  upon  the 
following  consideration,  as  therein  ox- 
preSHPd:  "That  whereas,  tbe  said  John 
Ooebrl  has  and  does  hereby  asree  and 
covenant  with  the  said  Casper  Kroenuni^ 
to  board,  wash  for,  and  wait  on  the  said 
Casper  Kroennns,  and  perform  such  other 
duties  as  uiny  be  required  by  the  said 
Kroenuns  during  the  natural  life  of  said 
Casper  Kroennng.  In  addition  to  wliich 
the  said  John  Goeliri  agrees  to  pay  to  tbe 
two  grandsons  of  the  party  of  the  first 

S art.  namely,  Albert  and  MMrtin  Josetth 
^roennng,  wlftn  the  youngest  of  them  be- 
comes of  legal  age,  the  sum  of  $1,200." 
Tlie  bill  of  sale  bears  date  the  18th  <>r  May, 
1880,  and  by  it  tbe  vendor  sold  to  the  ven- 
dee  all  of  bis  farming  implements,  carpen- 
ter tools,  and  household  furniture,  tlie  ti- 
tle to  vest  in  the  vendee  upon  the  death 
of  the  vendor,  (or  tbe  conHlderntlon  of 
$100,  to  be  paid  to  tbe  two  grandsons 
when  the  youngest  should  become  o(  age. 
It  will  be  seen  from  the  dates  before  men- 
tinned  that  Casper  Kroeuang  died  In  18SU, 
three  or  four  weeks  after  the  date  of  the 
deed.  John  Goehri.  the  vendee,  continued 
in  tlie  possfKHion  of  tbe  land  down  to  ids 
death.  In  18>t9.  He  and  his  wife  died 
about  tlie  same  time,  leaving  several  mi- 
nor cbiliimn,  who,  with  tbe  administrator 
of  the  Goehri  estate,  are  made  defendants 
In  this  suit.  The  grounds  upon  which  the 
plaintiffs  seek  to  set  aside  the  deed  and 
bill  of  sale  are  inndequiicy  of  considera- 
tion, fraud,  and  undue  influence  practiced 
by  tlie  vendee. 

The  evidence  discloses  tbe  following 
facts:  Caspwr  Kroemmg  was  73  years  of 
age  at  the  date  of  the  transaction  now  In 
question,  and  had  been  a  widower  for  sev- 
eral years,  having  no  r<>Iatlve  in  Ids  house 
bold.  John  Uouliri  had  been  hiK  tenant 
for  three  or  four  years.  Goebri  and 
Kroenung  resided  In  the  same  bouse, 
though  the  latter  occupied  a  separate 
room  and  cooked  (or  himself  until  three 
or  four 'months  before  be  died,  during 
which  time  he  boarded  with  Goehri. 
Kroenung  executed  a  will  In  November, 
1870.  by  which  he  devised  and  bequeathed 
big  property,  real  and  personal,  to  bis 
two  grandsons,  the  plaintiffs  In  tliis  case. 
In  tbe  summer  or  (all  of  the  same  year — 
the  exact  date  is  not  given— he  took  his 
deeds  to  a  Justice  o(  tbe  peace,  and  re- 


qnested  the  latter  to  prepare  a  deed  coo- 
veylng  this  land  to  Goehri  npon  substan- 
tially the  same  terms  as  those  stated  in 
the  deed  now  In  dispute.  The  Justice  ad- 
vised hini  not  to  make  tbe  deed  on  sucb 
terms,  and  at  the  same  time  advised  him 
to  consult  his  brother  and  a  nephew  who 
resided  some  five  or  eight  miles  distant. 
These  relatives  also  advised  against  the 
proposed  transaction.  Thus  matters 
stood  until  the  Utb  May,  ISSO,  at.  which 
time  Goehri  requested  the  same  justice  to 
go  to  the  Kroenung  residence,  and  pre- 
pare a  deed.  Tbe  justice  obej'ed  tbe  re- 
quest, and  it  was  then  the  deed  now  In 
question  was  signed  and  delivered  to 
Goehri.  At  that  time  Kroenung  was  coo- 
flned  to  his  bed,  and  was  In  a  helpless  con- 
dition from  paralysis  of  the  right  side. 
He  had  been  in  this  condition  for  one,  two, 
or  tliree  weeks;  the  exact  date  Is  not  stat- 
ed. The  evidence  shows  that  Goehri  had 
been  endeavoring  to  get  a  deed  to  tbe  land 
(or  one  or  two  years,  bat  Kroenung  had 
resisted  all  such  efforts,  through  the  ad- 
vice of  friends,  .\fter Kroenung  wasstrlck- 
en  with  paralysis,  lie  reqnested  Goebri  to 
Inform  his  (Kroenung's)  brother  and 
nephew,  and  have  them  come  to  bis  as- 
sistance. They  did  not  come,  and  it  Is 
clear  that  be  mude  the  deed  laboring  un- 
der the  false  impression  that  they  had 
been  informed  of  his  helpless  condition, 
and  declined  to  aid  him  In  his  hour  of  dis- 
tress. All  this  is  shown  l>y  the  testimony 
of  the  justice  u(  the.  peace  and  several 
neighbors.  It  also  appears  that  Guehrl 
did  not  see  or  even  send  word  to  this 
brother  and  nephew,  who  resided  fire  and 
eight  miles  dktant.  Tlie  property  de- 
scribed in  the  deed  and  bill  of  sale  consti- 
tuted tbe  entire  property  of  the  vndor, 
except  some  notes  of  the  face  value  of  $3,- 
100,  but  much  less  In  real  value. 

Wiillum  Kramer  testified:  "IsawQoehrl 
down  at  the  creek,  and  asked  bim  how 
the  old  man  was  getting  along.  He  said 
he  was  In  a  bad  conill  lion,  and  added  that 
he  wished  the  old  man  would  live  a  year 
or  two  longer,  so  be  could  make  a  better 
trade.  I  aHked  hlra  if  be  went  to  see  tlie 
old  man's  brother  and  nephew  to  tell 
them  bow  the  old  man  was.  He  seid  lie 
did  not  go;  that  he  started  and  got  as 
fares  Hoppenburg's,  and  went  back;  that 
be  wanted  to  make  a  trade  with  the  old 
man,  and  that  was  a  good  time  to  do  it; 
that  he  wanted  to  make  a  bargain  with 
tbe  old  man,  and  that  was  a  good  time  to 
do  It."  It  appears  Kroenung  fell  from  a 
chair,  on  which  he  was  sitting,  at  tbe 
time  he  was  stricken  with  paralysis,  and 
that  Goehri  spoke  of  this  Incident  in  the 
conversation  just  recited.  Tlie  witness, 
being  asked  wliat  Goebri  said  alioutit, 
answered:  "He  said  be  told  him  if  he 
did  not  get  up  and  make  a  bargain  with 
him  he  would  let  him  lay  there  in  bi:i  dirt 
and  die  Qnestion.  Ue  said  what?  An- 
swer. He  said  if  he  [meaning  tbe  old  man] 
did  not  get  up  and  make  a  bargain  witn 
him  he  would  let  him  lay  there  and  die  In 
his  dirt.  I  do  not  know  that  he  parttru- 
larly  used  the  words, 'Get  up.'  I  don't 
suppose  the  old  man  could  get  up.  but  be 
did  say  tliat  ho  told  him,  If  be  did  not 
make  a  bargain,  tbea  be  would  let  bloi 
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lay  In  bis  dirt  and  die."  This  witDec>s 
«ays  Mr.  Wardenhurg  was  there,  and 
b«ard  the  conversation.  Wardenburg,  be- 
ing called,  teHtifled :  "  I  asked  i^uehri  bow 
It  happened  that  he  got  the  land  so  cheap. 
He  said  the  old  man  wa»  compelled  to  sell 
it  to  bim.  He  said  he  told  the  old  man  if 
he  did  not  sell  it  to  lilm  on  his  own  terms 
he  would  leave  him  there  tu  die  in  his  own 
dirt.  He  said  that  when  Kmrner  was 
present.  He  said  the  same  thing  at  my 
boDse  in  the  presence  of  my  wife  after  the 
old  man  died."  Speaking  to  another  per- 
Bou  nl  the  transaction,  tioehrl  said:  "I 
got  the  old  rascal. "  Another  witness 
■ays  be  met  Goehrl  one  day,  and  Ooetari 
said  Kroenung  was  worse:  that  the  old 
man  wanted  him  to  go  down  to  the  bot> 
toms,  and  see  his  folks,  (brother  and 
nephew,)  and  tell  them  to  come  ap  and 
see  bim;  that  Uoehri  started,  hot  did  not 
go.  Jt  appears  Kroennng  held  one,  two, 
«r  three  notes  executed  by  (loehri:  cer- 
tainly one  for  9:iW.  There  was  no  inven- 
tory made  by  the  executor  shortly  after 
-  the  death  of  Kroenung.  Goehri  was  then 
questioned  ns  to  this  note  or  notes,  and 
be  said  the  old  man  made  bim  a  present  of 
theui.  Other  evidence  Is  to  the  effect  that 
Kroenung  bad  tried  to  get  one  or  two 
other  persons  to  come  and  live  with  hiiu, 
but  they  declined  to  do  so;  that  he  dis- 
liked the  widow  of  Ids  deceased  son  and 
ber  second  hasbnnd;  that  he  said  bis  ob. 
iect  in  making  the  deed  was  to  keep  the 
property  out  of  her  bands  and  the  hands 
uf  her  then  hasbaud  until  the  bo.vs  became 
«!  age.  He  transacted  some  llttlebuslnuss 
daring  the  last  month  ol  his  life,  but  was 
anabietosign  his  own  name  as  he  had 
done  before  he  was  stricken  with  paraly- 
sis. That  Goehri  and  his  wife  gave  him 
due  attention  wliile  he  was  confined  to  his 
bed  is  not  questioned.  There  is  no  such 
Inadequacy  of  consideration  here  as  to 
Jnstlfy  any  court  In  setting  aside  the  deed 
on  that  ground  alone,  if  the  deed  is  set 
aside,it  must  beon  the  ground  of  fraud  or 
undue  Intlaence,  or  both  combined;  but 
in  dis|)08ing  of  these  questions  we  may 
look  to  the  consideration  agreed  to  be 
paid,  as  well  as  the  other  attending  cir- 
cnmstances.  This  case  depends  to  a  coii- 
sideraltle  extent  upon  parol  evidence, 
and  that  evidence  consists  partly  of  re- 
ported dorlarations  and  statements  of 
Goehri  made  10  years  before  the  trial. 
8iicb  evidence  must  be  received  with  great 
caution.  The  witnesses  whose  testimony 
has  been  recited  were  men  of  mature 
years,  neighbors  of  both  parties  to  the 
deed,  and  appear  to  be  free  from  prejudice. 
There  is  other  evidence  quite  as  favorable 
to  the  plaintiffs,  but  it  comes  from  per- 
sons who  were  unfriendly  to  Goeitrl  in  his 
lifetime,  and  we  liave  thought  best  to  lay 
if  out  of  view.  Looking  to  what  we  con- 
eeive  to  be  reliable  evidence,  we  can  but 
conclude  that  Kroenung  was  in  the  hands 
of  and  wholly  dependent  upon  Goehri.  If 
the  latter  desired  to  treat  with  Kroennng 
under  these  circa nistances,  it  became  his 
duty  to  make  full  disclosures.  Instead  of 
doing  this,  be,  by  false  reports.  Induced 
the  old  man  to  believe  that  he  had  beeu 
fomaken  by  bis  brother  and  nephew.  To 
«niB  op,  tbtteaMt  is  this:    Kroenung  was 


ndranced  In  years  and  •  feeble  man  at 
ttest.  At  tbe  date  of  the  deed  he  was  con- 
fined to  bis  bed  aud  helpless  from  paraly- 
sis, and  bis  mlad  was,  to  some  extent,  im- 
paired. Ue  made  tlie  deed  as  a  last  re- 
sort to  get  assistance,  believing  he  hud 
been  abandoned  by  his  own  brother. 
This  belief  was  the  result  of  a  stndled  de- 
ceptiou,— a  fraud  practiced  by  Goehri  for 
the  very  purpose  of  obtaining  the  deed,— 
and  there  Is  evidence  to  the  effect  that  to 
this  deception  Goehri  added  threats.  Be- 
sides this,  the  transaction  was  an  unfair 
one  in  its  terms.  We  say  this  l)ecnuse 
Goehri  agreed  to  pay  in  money  only  6ne 
half  of  the  value  of  the  land,  and  that  at 
the  expiration  of  15 yenrs,  without  inter- 
est. In  short,  he  got  the  use  of  the  farm 
for  15  years  and  at  lea.^t  91,000  for  his 
agreement  to  take  care  of  tbe  vendor  dur- 
ing the  remainder  of  his  days.  It  must 
have  been  evident  that  Kroenung  could 
not  live  to  exceed  one  or  two  yeurs.  The 
alleged  fraud  In  procuring  the  deed  is  es- 
tabllsheii,  and  the  deed  should  be  set 
aside,  unless  tbe  lapse  of  time  couBtitutes 
a  bar. 

Tbe  deeil  was  executed,  as  has  been 
said,  (in  the  11th  May,  18N0,  and  this  suit 
was  commenced  on  the  20th  Felirunry, 
WM.  It  is  nut  contended  that  the  cause 
of  action  is  barred  hy  the  statute  of  iiml- 
tiitions,  but  it  is  Insisted  that  the  i:aase  of 
action  is  a  stale  one,  and  for  that  reason 
the  relief  asked  should  be  refused.  A 
court  of  equity  will  refuse  relief  where  the 
party  has  slept  upon  bis  rights  for  au  un- 
reasonable length  of  time,  and  this,  ttio, 
without  regard  to  the  statute  ol  liroitn- 
tions.  In  other  words,  a  court  of  equity 
will  often  refuse  relief  iiecniise  of  delay  in 
bringing  the  suit,  though  the  period  of  de- 
lay is  less  than  thatprescrlherl  hythestat- 
ute  of  limitations.  The  object  of  the  rule 
is  to  encourage  diligence,  and  to  discour- 
age delay,  by  refusing  equitable  relief  when 
the  demand  is  stale,  leaving  the  complnln- 
ant  to  his  remedy  at  law.  The  rule  ap- 
plies where  the  relief  Is  based  upon  the 
ground  of  fraud,  but  there  cnn  be  no 
Inches  until  the  fraud  is  discovered  nr 
ought  to  have  been  discovered.  2  Funi. 
12.0.  Jar.  ('id  Ed.)  J!  817.  But  for  the 
fact  that  the  plulntiffs  are  infants,  relief 
should  be  refused  in  this  case.  The  gen- 
eral rule  Is  that  laches  is  not  imputa- 
ble to  an  Infant.  Tyler,  Inf.  (2d  lid.)  p. 
107.  No  laches  ol  infants  will  prejuillce 
their  rights,  because  the  presumption  la 
that  they  do  not  uuderstnnii  their  rights, 
and  that  they  are  not  capulde  of  taking 
notice  of  the  rules  of  law  so  hs  to  apply 
them  to  their  advantage.  Chumb.  Ch. 
Jur.  Inf.  410.  It  is  a  general  rule  that,  as 
a  person  not  Bill  Jiirts  cannot  act  on  bis 
own  behalf,  n<i  laches  can  be  Imputed  to 
an  infant  during  the  coiitlnusnce  of  his 
minority.  12  Anier.  &  Eng.  Enc.  Law, 
552,  and  cases  cited.  The  exceptions  stat- 
ed to  the  general  rule  in  the  text-books 
can  have  no  application  to  the  case  in 
hand.  Napton  v.  Leaton,  7<l  Mo.3.'>S,  Is  in 
line  with  the  rule  Just  stated.  The  delay 
In  bringing  this  suit  Is  exruned  by  reason 
of  the  fact  that  the  plulntlRs  were  and  ars 
minors.  Indeed,  they  did  not  have  a 
suardiao  antU  withio  two  yearn  betor* 
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this  BDit  was  comnienced.  The  Jndfcment 
of  the  circuit  coart  is  ravermd,  and  tbe 
causp  remanded,  witb  directionii  to  that 
court  to  f>et  aaide  tbe  deed.  We  epeak  of 
the  deed  alone.tornotblns  was  aaid  about 
tbe  bill  of  aale  on  tbe  trini  further  than  to 
read  It  in  evidence.  Prnctically  it  dropped 
out  uf  tbe  ease,  and  we  leave  it  where  the 
parties  have  left  it.  If  tbe  plalntlflH  de- 
mand an  accounting,  tbe  court  will  pro- 
ceed witb  that  branch  of  the  case,  aa  to 
which  we  give  no  further  directiona.  All 
concur. 


GniMU  et  al.  t.  Tfttmann  et  al. 

{Supreme  Cawrt  of  Missouri,  Division  No.  t. 
Nov.  29, 1893.) 

Wnx— Attbstiso  'Witsessbs— Lboateb. 

1.  Under  Rev.  St  1S80,  i  8003,  whiob  pro- 
vides that  the  legacy  bequeathed  to  an  attesting 
witness  shall  be  void,  bnt  his  competency  not 
affected,  and  section  8004,  which  provides  that 
mdi  witness  shall  be  entitled  to  tlie  same  share 
•f  the  testator's  estate  as  he  would  have  in- 
herited, a  legatee,  though  an  heir  or  distribu- 
tee, is  a  competent  attesting  witness. 

2.  In  a  proceeding  to  coutest  a  will  It  is 
proper  for  the  court  to  instruct  the  Jury  that  it 
waa  not  necessary  that  the  attesting  witness- 
tm  should  sign  in  tbe  presence  of  each  other, 
but  only  in  presence  oi;  testator  and  at  liis  re- 

Jineat;  nor  was  it  necessary  for  testator  to  sign 
n  presence  of  either  wituess,  provided  he  made 
Icnn\vTi  to  them  in  any  manner  that  he  had 
signed  the  same  as  his  will;  that  it  was  not 
necessary  for  either  witness  to  know  the  eon- 
tents  of  STich  instrument;  and  that,  in  deter- 
mining whether  the  witnesses  when  they  signed 
were  informed  by  the  tesbitor  that  it  was  hia 
will,  ther  should  take  into  oonsideration  all  that 
was  said  and  done  by  him  in  their  presence  at 
the  time  of  signing,  and  all  the  facts  and  cir- 
cumstances immediately  couuectcd  therewith. 

Appeal  from  St.  Louis  clrcait  court; 
Jacob  Ki.rin,  Judge. 

ProceedhiK  by  Joseph  Orlmm,  Valentine 
Orinim,  Herman  Orlmm,  and  PhllipGrimm 
againat  Eugene  C.  Tittinann,  public  ad- 
miulHtrntor  in  charge  of  estate  of  Hugo 
Grimm,  deceased,  Gustave  A.  Qrlmra, 
Aloys  Grimm,  William  Orlmm,  Helena 
Orlmm,  Anna  Flink,  and  Adoi|ili  Fllnk,  to 
contest  tbe  will  of  Hugo  Grimm.  Judg- 
ment for  defendants  sustaining  tbe  will. 
Plaintiffs  niipenl,    Afflrmed, 

liassieur  &  tichniirm/icber  and  J,  Hairo 
Oriinni,  for  appellants.  E.  C.  Kebr,  Geo. 
A.  Custleiiian,  l>,  C.  Webb,  and  J.  B.  Me- 
Keigbua,  for  respondents. 

Gantt,  p.  J.  This  Is  a  proceeding  to 
contest  the  will  of  Hugu  Urimm,  whu  died 
in  St.  Louis  on  July  13,  18N7,  unmarried 
and  witliout  iNsne.  Defendant  TIttniann 
Is  administrator  of  the  estate  of  the  de- 
ceased. Tbe  other  parties  to  the  action 
•re  the  brotlien  and  tdsters  of  decenHcd. 
The  will  bears  date  June  7, 1887,  and  is  In 
the  hnudwriting  of  the  testator.  The  de- 
ceased was  a  German,  and  the  will  vras  In 
the  German  language.  On  the  17th  of 
June,  IS.S7.  the  testator  went  to  the  store 
of  Frederick  Toussalnt,  a  friend  of  his.  He 
reached  tbe  store.  No.  708  Pine  street, 
•bout  1  o'clock  in  the  afternoon.  After 
•onie  conversation  with  Mr.  Toussalnt, 
maA  partaking  ot  a  glasa  of  wine,  tbe  tes- 


tator produced  tbe  win, already  signed  by 
himself,  Rn<l  requested  "roassalnt  to  sign 
it.  Toussalnt  identifled  the  will  in  evi- 
dence, and  testified  he  was  well  ucqoainted 
with  Hngo  Grimm's  handwriting,  and 
that  tbe  signature,  and  all  except  the  sig- 
natures of  tbe  two  attesting  witnesiwe, 
were  in  the  testator's  handwriting.  At 
the  foot  ot  the  instrument,  and  opposite 
the  name  of  the  testator,  was  tbe  word 
"Zeugen,"  thcGerman  word  for"  witness." 
Under  this  word  Toussalnt  signed  hia 
uume,  in  the  preiience  of  Hugo,  tbe  testa- 
tor. Before  signing  his  name,  he  read  ttw 
Idst  tliree  lines  of  the  writing,  and  testi- 
fied he  knew  it  was  Hugo  Grimm's  will  be 
was  attesting.  Tbe  testator  requested 
Toussalnt  to  send  his  servant  to  the  post 
oflice  for  his  brother  GnstaveAdolph,  who 
WHS  an  employe  in  the  postal  service. 
Gnstave  came  and  signed  the  will  in  the 
presence  of  Hugo,  the  testator,  and  Tous- 
salnt, the  other  witness.  Gustave  wae 
offered  as  a  witness,  and  plaintiffs  object- 
ed to  his  testimony  on  the  ground  that  be 
was  incompetent  by  reawon  of  his  interest 
in  the  event  of  the  suit.  Thereupon  coun- 
sel offered  and  read  in  evidence  the  follow- 
ing: "Keounriatlon  of  G.  A.  Grimm.  In 
the  matter  of  the  will  of  Hugo  Grimm,  de- 
ceased, offered  for  probate.  In  the  pro- 
bate court  of  the  city  of  St.  Louis.  l,Ga8- 
tavusAdolpbus  Orlmm,  hereby  release  and 
renounce  all  legacies  or  bequests  given  to 
me  by  the  will  of  Hugo  Grimm,  deceased, 
now  offered  for  probate,  reserving  to  my- 
self only  so  much  of  the  estate  of  the  de- 
ceased as  would  descend  or  b«  dlstrlbnled 
to  me. as  one  of  his  heirs  in  case  of  his  in- 
testacy; and  1  furthermore  renounce  aad 
declhie  to  accept  tbe  executorship  to  whteb 
I  am  named  by  snid  will.  Witness  my 
band  and  seal  this  16tb  day  of  September, 
1887.  O.  A.  Grimm.  [Seal.]  Filed  Kept. 
IC,  1887.  W.  A.  Wao.\eh.  i;ierk,''eic.  The 
objection  was  then  overruled,  and  Gns- 
tave testified,  in  enbatunce,  that,  wben  be 
received  the  word  from  bis  blather,  be  ol>- 
talned  the  consent  of  tbe  superintendent, 
and  went  to  Toussaint's  store,  and  found 
bis  brother  Huso  there.  "He  had  an  en- 
velope In  his  band,  and  had  a  sheet  of  pa- 
per lying  on  IMr.  Toussaint's  tailoring 
table.  He  asked  me  to  sign  the  paper  un- 
der TouAsnint's  name,  and  I  did  sign  it.* 
"While  I  was  signing  I  saw  he  had  nn  en- 
velope In  his  hands  on  which  was  written 
'Hugo  Grimm's  last  will  and  testament, 
June  7th,  XhuI,'  in  the  English  langnage. 
and  In  Ii!s  handwriting."  After  Gustave 
signed  under  Mr.  Toussnlnt's  name  as  a 
witness.  Hugo  gave  him  the  envtlupe.  and 
said,  "Put  this  document  in  tbe  envelope, 
and  depoRlt  it  in  the  Missouri  Safe  Depuidt 
Co.  on  0th  and  Locust,  and,  the  day  after 
lam  burled,  take  It  and  go  to  Mr.  Tons- 
saint,  and  take  him  to  the  probate  cunrt, 
and  deposit  it  tbere."  The  appellants  ob- 
Jected  to  tlie  probate  of  the  will  In  the 
probate  court,  but  It  was  admitted  to 
probate.  They  then  commenced  this  ac- 
tion. The  petition  charges— JYrst,  that 
the  will  was  not  execoted  and  attested 
as  required  b}'  law,  and  ia  ot  no  effect: 
Hecnndly,  that  it  was  obtained  by  tbe  on- 
due  influence  of  Gnstave,  his  brother. 
1.  Tbe  flnkt  eontcnCiaa  !•  that  Uantan* 
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Adolpbna  Orla»m  irm  not  •  eompeteot 
witneHS  becaone,  by  the  terras  of  the  will, 
b«  was  ffiven  •  ieicacjr.  By  nectlon  39tt5, 
Kev.  St.  ISTU.  (section  8W&,  Rev.  8t.  18KU,) 
the  leKHcy  beqaeatiied  tn  Gastave  was 
renilered  void,  and  bin  competency  as  a 
witneiw  rratored.  It  Is  deemed  uaneces- 
■ary  tu  trare  the  hintury  ol  tbia  provUiou. 
It  iHtno  clear  to  admit  of  doubt.  Aa  he 
could  tak«  notblDK  under  the  will,  be  was 
without  Interest  in  HuatHininjt  the  will. 
Bal  ap|i«llunt8  endeavor  to  tibuwtliat,  by 
virtue  ol  section  aiKlfi,  Knv.  St.  187i),  (sec- 
Uoii  MK)4.  Kev.  St.  188d.)  he  Ntiil  bas  a  pe- 
caniary  intereHt  in  sastalninK  tbe  will,  and 
ao  ronstrun  tliat  section,  in  connection 
with  the  residnary  clause,  as  to  show  he 
will  eain  by  tbe  establishment  of  the  wilL 
We  du  not  concur  in  this  view.  The  Ian- 
SUMfce  of  thfspctlun  adroitHof  but  oneron- 
ktroetinn.  II  tiie  will  nbould  not  be  estab- 
lisiicd.  be  would  be  etitille<l  as  an  hplr  to 
oiie  ninth  ol  the  estate.  If  the  will  is  es- 
tabliabed,  he  can  KfX  one  ninth  ol  the  por- 
tion deviaed  from  tbe  devisees,  and  no 
mure,  and  In  no  case  more  than  the  value 
ut  tiie  l«wcy  or  devise.  Murphy  v.  Mur- 
phy. 21  Mo.  5-2(i;  Sullivan  v.  Sullivan,  106 
Mass.  474,  The  purpose  ol  the  statute,  it 
would  Heem,  was  to  remove  the  incompe>- 
tency  ol  the  legatee  or  devbipe.  Who  bad 
lltnurantly  or  improvidently  become  an 
attestins  wltnemi.  by  vacatiuR  tbe  legacy 
or  deviite.  If  section  890ii  stood  alone,  and 
tbe  HubscribinK  witnesa  wum  an  heir  or  dl»- 
trlbatee,  and  as  such  would  receive  a  por^ 
tion  uf  the  estate.  In  tltc  altseuce  of  a  will, 
b«  would  have  every  motive  to  testify 
asTfliusttbe  will,  because,  if  established,  lie 
would  lone  not  only  his  legacy  under  the 
will,  but  his  purtlou  as  heir;  hence  section 
8004  was  eiiacte<l  to  counteract  that  n<l- 
verae  interest  rennltlnK  froui  section  8U03, 
and  tu  render  him  indifferent  hysavini; 
him  so  much  ol  his  share  an  heir,  if  the 
will  be  sustained,  as  would  not  exceed  bis 
le^at'y  or  devise.  But  that  bis  competency 
is  eatatilished,  whatever  tbe  motive  ol  tbe 
lawmaker,  cannot  be  questioned. 

2.  Hnt  his  competency  Is  et)nally  well  es- 
tabli»hed  by  section  8ii<J9.Rev.St.  1870.  (sec- 
tion KD07,  liev.  St.  1S8»,)  which  provides 
that  If,  "before  aIvIuk  his  testimouy  con- 
eernins  the  execution  of  such  will,"  be 
shall  have  released  any  IcKHcy  thereby 
Kjven  him.  he  shall  be  admitted  as  a  wit- 
■ess.  The  release  of  the  leKacy  and  renun- 
ciation of  the  esevntorahip,  read  In  evi- 
dence in  this  case  without  objection,  witli- 
oat  doubt  restored  his  cumpetenry.  In  re 
'Wilson's  Will,  ](»  N.  Y.  S74,  8  N.  E.  Rep. 
7HI.  These  provisions  ol  thestntnte  were 
evIdcutlydesiKned  to  prevent  wills  becom- 
ing nnllitles,  by  reason  ol  tbe  interests  of 
atteatlnff  wltnef>sc8. 

3.  Tbe  competency  of  the  attesting  wit- 
nesses beiuB  established,  was  there  a  sutfi- 
eient  publication  of  the  paper  writing  as 
a  will  of  the  testator?  The  court  gave 
tlie  followiuK  instructions  for  deleiidaulB 
aicaiiMit  plalntlSs'ob]ectluns:  "Tbe  court 
Instrtiets  the  Jury  that.  In  the  attestation 
of  the  Instruutent  in  controversy,  it  was 
not  necessary  for  the  witnesses  Toussalnt 
and  Unatavus  A.  Grimm  to  sIkd  it  as  wit- 
Besses  la  the  presence  of  each  other,  but 
flnJiy  In  tbe  preseaee  of  tbe  dueeaaed,  and 


at  tbe  request  of  tbe  Acccaaed.  Nor  was  it 
necessary  that  the  deceased.  Huso  Qrluitn, 
should  have  In  fact  signeil  his  name  to 
said  instrument  in  tbe  actual  presence  of 
either  ol  tbe  witnesses,  provided  tbe  Jury 
And  from  the  evidence  that,  at  the  time  of 
the  witnesses  sosigrnlng  and  attesting  said 
iustrument,  the  said  deceased  acknowk 
edged,  or  made  known  to  them  by  word, 
act,  or  sign,  that  he  had  signed  or  execut- 
ed the  same  as  bis'  last  will  and  testa- 
ment." "The  court  Instructs  the  Jury 
that  It  was  not  necessary  for  deceased, 
Hugo  Orlniin,  to  Inform  tbe  witneuhea 
Tousbaint  and  O.  A.  Grimm,  either  at  tbe 
time  tliey  signed  their  names  to  the  inetru- 
ment  In  controversy  or  before  or  after- 
wards, as  to  tbe  contents  of  said  Instru- 
ment. It  was  only  necessary  for  him  to 
Inform  them  by  word,  act,  or  sign  that 
tliey  were  uttestlng  as  witnesses  his  last 
will  and  testament.  The  court  inatrurts 
the  {ury  that  in  passing  on  the  ()ueetion 
of  fact  ua  to  whether  or  not  the  wltaesues 
Toussalnt  and  Gustavus  A.  Grimm,  on 
tbe  occasion  and  at  the  time  of  their  sign- 
ing their  namea  to  the  Instrument  in  con- 
troversy, were  informed  by  deceased, 
Hngo  Grimm,  that  it  was  his  laat  will  and 
testament,  and  the  Jury  may  and  should 
take  Into  consideration  all  that  was  said 
and  done  by  him  in  their  presence  at  tbe 
time,  and  all  the  facts  and  clrcnmstanres 
inim<>diatel.v  connected  therewith,  wheth- 
er immediately  before  or  I mnie<l lately  aft- 
er the  act  of  signing  their  names  ns  vrib- 
nMseB,"and  refused  those  offered  by  plain- 
tiffs,  reqnlrin;;  the  defendants  to  show 
special  calling  upon  the  witneases  to  at- 
test the  will  by  some  declaration  that  It 
was  bis  will,  nr  by  some  statement  or 
word  declaring  It  his  will.  We  think  tlw 
Instructions  given  state  the  law  correct!.?. 
It  was  not  necessary  for  tbe  testator  to 
sign  in  the  presence  of  the  attesting  wit- 
nesses. His  acknowIedi;nientof  his  signa- 
ture would  have  been  fully  as  efficaclons. 
and  where,  as  in  this  case,  both  the  wit- 
nesses were  well  acquainted  with  bis  sig- 
nature, it  was  equally  slgnitirnnt,  as  a  dt» 
rect  acknowledgment,  when  he  laid  his 
signature  before  them,  attached  to  a  pa- 
per they  knaw  to  he  u  will  from  Its  lan- 
guage, and  the  dintinct  assertion  on  the 
envelope  that  It  was,  with  a  request  to 
sign  it  as  witnesses.  That  tbe  testator 
was  eccentric  all  the  witnesses  agree,  but 
that  he  was  fully  comprehended  on  this 
occasion  seems  hardly  tu  admit  of  a 
doubt.  It  was  a  question  of  fact,  submit- 
ted under  proper  Instructions,  and  ought 
not  to  be  disturbed. 

4.  The  court  correctly  held  that  there 
was  no  evidence  of  undue  influence,  and 
declined  to  submit  that  Issue  to  the  Jury. 
The  evidence  tended  strongly  to  show  the 
testator  was  a  man  of  clear  bend  and 
strong  will,  and  whcdiy  failed  to  disrluse 
any  such  a  confidcutlal  relation  between 
him  and  hia  brother  as  would  throw  the 
sliglitesit  Buapiciun  of  undue  ir.fluence,  ei- 
ther possessed  or  exercised  by  his  brother 
over  bim.  Jackson  v.  Hardin,  83  Mo.  176. 
There  are  several  other  assignments :  Tbe 
refusal  to  compel  the  production  of  letters 
l>etween  the  sisters  and  Gustave;  the  evi- 
dence ol  the  financial    coadltion  of  tbe 
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brothers  Joseph  and  Philip;  and  the  ex- 
clusion of  Mrs.  Fllnk'8  lutter.  The  court 
anquestloDably  ruled  corrpctly  io  hoIdloK 
tbe^e  depositions  concernlDg  the  financial 
condition  of  tlie  brothers  were  Incompe- 
tent and  Irrelevant,  and  as  Gnstave  pro- 
duced all  the  letters  from  his  sisters,  and 
swore  positively  he  had  no  ottiers,  and  no 
showinK  was  made  to  the  contrary.  It  af- 
fords no  icround  lor  a  reversal  of  the  Judg- 
ment.   The  judgment  is  affirmed. 

MACFARi.ANEaud  THOMAS,  JJ.,concar. 


MiCBARL  et  ah  V.  Citt  of  8t.  Louis. 

{Supreme  Court  of  Missouri.    Dec.  12, 1893.) 
Public  Improtemests— Collectios  or  Assess- 

MBXTS— DBFB5SES — COLLATEKAL  ATTACK. 

1.  Where  a  city  ha«  condemned  property 
for  the  purpose  of  opening  a  street,  awarded 
damages  Uierefor,  and  assessed  the  benefits  on 
the  various  property  holders,  the  question 
whether  the  city  had  acquired  title  to  the  prop- 
erty souRht  to  be  condemned  by  dedication  or 
relinquisiiment  from  the  owners  thereof  before 
the  condemnation  proceedings  were  initiated 
is  triable  only  in  the  proceedings  to  condemn, 
and  cannot  be  raised  in  suits  to  enforce  tbq 
tax  bills,  nor  in  a  collateral  suit  by  the  owners 
of  the  property  as.sessed  to  enjoin  collection  of 
the  tax.  City  of  St.  Louis  v.  llanken,  0  S.  W. 
Kep.  yiO,  DO  Mo.  407.  and  City  of  St.  Louis  v. 
Brewing  Co.,  10  q.  W.  Rep.  477,  00  Mo.  877, 
followed. 

2.  An  averment  in  a  petition  for  an  injnno- 
tion  by  the  various  owners  of  the  property  so 
assessed  that  "plaintiffs  were  not  parties  to  the 
condemnation  proceedings,  had  no  notice  there- 
of, and  were  therefore  unable  to  prevent  or 
protest  against  the  wrongful  acts  committed  in 
said  proceedings,"  in  the  absence  of  any  plead- 
ing of  the  ordinance  regulating  the  giving  of 
notice,  does  not  show  that  the  cause  of  action 
is  the  same  as  to  all  the  plaintiffs,  or  show  that 
the  city  failed  to  give  the  notice  required  by  or- 
dinance, and  that  the  action  is  properly  brought 
to  avoid  a  multiplicity  of  suits. 

Sherwood,  C.  J.,  dissenting.  Brace  and  Bar- 
day,  JJ.,  concur  in  the  result. 

In  bane.  Appeal  from  St.  Louis  circolt 
court. 

Action  by  Martin  Michael  and  others 
against  the  city  of  St.  Louis.  Judgment 
tor  defendant.  Piaiutiffs  appeal.  Af- 
firmed. 

The  following  Is  the  opinion  rendered  in 
dlvlHlon  No.  1  by  Bkacb,  J. : 

"This  Is  an  action  to  enjoin  the  collec- 
tion of  certain  several  assessmentsfor  ben- 
efits to  the  property  of  plaintiffs  In  the 
matter  of  the  opening  of  Kosciusko 
street, In  said  city.  The  plnlntlffH,  In  their 
petition,  alter  reciting  the  proceedln,{s  for 
the  condemnation  of  property  for  the 
purp<ise,  showing  the  amount  of  dam- 
ages, and  to  whom  awarded,  the  amounts 
severally  assessed  against  the  property  of 
the  plaintiffs  for  benefits,  and  the  Issu- 
ance of  special  tax  bills  against  the  prop- 
erty ot  each  of  them  fur  tiie  amounts  so 
assessed,  allege  For  their  cause  of  action 
that  the  condemnation  proceeding  was 
unlawful,  'for  the  reason  that  said  part  of 
Kosciusko  street  had  long  prior  to  the 
filing  of  said  petition  been  dedicated  by 
the  owners  of  said  property  to  said  city, 
and  by  the  said  city  appropriated  and 
aaed  «■  a  public  street  for   mora   than 


thirty  years  last  past,  wltb  tb«  consent 
of  all  the  persons  who  formerly  owned 
the  property  so  appropriated   and  used. 
That  the  commissioners  in  said   condem- 
nation   proceedings  committed    error  In 
awarding     damages     to    the   parties  to 
whom  damages  are  therein  awarded,  for 
the  reason  that  said  parties,  nor  any  one 
of  them,  were  the  owners  then  or  at  any 
time  ot  the  property  so  pretended  to  have 
been  condemned,  and    for  the  farther  rea- 
son that  the  parties  through  and   under 
whom   they  pretended  to  claim  bad  long 
since  relinquished  said    property  to  the 
said  city,  and  acquiesced  in  the  ose  by  the 
city  of  said   property  as  a  public  street. 
Said  plaintiffs  further  say  that  they   were 
not  parties  to  said  condemnation  proceed- 
ings,   had  no    notice   thereof,  and    were 
therefore  enable    to    prevent    or  protest 
against  the  wrongful  acts  committed  In 
snid   proceedings.    That  said   special  tax 
bills  are  a  cloud  opon  the  title  of  the  prop- 
erty of    these    plaintitts,  against    which 
snid  special  taxbllls,  beingsn  in  the  hands 
of  an  ofHcer  of  the   law  for    collection, 
these  plalntlUs,  and  others  against  whom 
such  tax  bills  have  been  issued,  are  being 
and   will  be  harassed  by  demands  ot  said 
collector  lor  the  payment  thereof,  and  huIv 
jected  to  a  multiplicity  of  suits  by  saidcul- 
lector.'      Wherefore    plaintiffs   say   that 
they  have  no  solticlent  or  adequate  rem- 
e<iy  at  law,  and  pray  that  the  city  and  its 
oHicers  be  enjoined  from  suing  upon  or 
collecting  said  special  tax  bills.    A  general 
demurrer  to   the  petition   was  sustnined 
by  the  court  below,  and  from   the  Jnilg- 
nient  entered    thereon  the  plaintiffs  ap- 
peal. 

"The  charter  provisions  and  ordinance* 
under  which  the  benefits  were  assessed 
against  the  property  of  the  plaintiftH  Id 
this  case  came  under  the  consideration  ot 
this  court  in  the  recent  case  of  City  of  St. 
Louis  V.  I^anken,  90  Mo.  497,  9  8.  W.  itep. 
910,  and  we  there  held  that,  when  a  tax  for 
benefits  is  to  be  assessed  under  thiwe 
provisions  and  ordinances,  the  owner 
has  the  right  to  be  beard  upon  the  ques- 
tion of  the  amount  to  be  assessed  against 
his  property  before  a  charge  therefor  fi- 
nally attaches  to  his  property,  and  to  no- 
tice of  snch  right,  such  as  is  appropriate 
to  the  nature  and  character  of  the  pro- 
ceeding. That  the  notice  provided  tor  hi 
the  ordinances  of  the  city  is  sufficient  no- 
tice; and,  when  the  owner  is  so  notlHed, 
and  the  circuit  court  has  taken  final  ac- 
tion upon  the  report  of  thecoinmiflsiunera, 
and  the  assembly  has  appropriated  tbe 
money  to  pay  thednmages  lor  the  prop- 
erty taken,  the  asspssment  becomes  linal 
and  conclnsive  upon  the  question  ot  ben- 
efit to  the  taxpayer;  and,  it  such  notice 
l>e  not  given,  the  assessment  is  void.  Tbe 
plalntirr.s  s<>t  out  in  their  petition  farts 
which,  if  they  had  been  presented  to  the 
court  in  the  proper  manner,  and  In  time, 
during  the  pendency  of  the  condemnntlun 
proceeding  In  the  circuit  court,  would 
have  urecluded  the  assessment  of  anj 
benefits  against  their  property.  The 
proceedings  of  that  court  are  matters  ot 
record.  It  is  essential  to  a  valid  ssspm- 
ment  that  the  record  ot  the  court  slioff 
that  tbe  plaiuUlfs  were  duly  notified  li 
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^he  manner  provlfled  In  the  ordlnnnees.  or 
A'oliiutJirlly  appeiirud  to  the  proceediiifr. 
If  it  is  not  80  shown,  tb}  aHHPH^inent  is 
Tuid,  and  tliere  can  be  no  recovery  upon 
the  tax  bill.  In  the  suits  which  they  coin- 
plaio  the  city  is  tibiiut  to  iiintitute  for  the 
-collection  uf  such  tax  bills  they  harp  a  Full, 
-complete,  and  adequate  defense  of  record, 
without  any  necessity  for  resort  to  extrin- 
sic eTld<>nce  to  make  it  Kood,  or  for  invok- 
ing the  assistance  of  the  powers  of  a  court 
of  equity.  Each  of  the  ptaititilfs.  If  the 
fact  of  want  of  notice  to  him  be  true,  has 
this  defenoe,  complete  and  independent, 
for  himself.  It  is  neither  streni^thened  nor 
weakened  by  that  uf  either  or  all  of  bis 
other  coplalntlffs,  or  any  number  of  tliein, 
and  they  have  no  interest  in  common  to 
be  protected  by  it.  Each  can  make  it  for 
himself,  and  neither  can  make  It  for  the 
-otner;  nor  does  it  matter  to  any  of  them 
whether- another  makes  It  or  not.  One 
eu't  will  d»cide  it  for  each  of  them;  con- 
sequently there  Is  no  more  ground  for  the 
tnterposltton  of  a  court  of  equity  to  pro- 
tect any  of  them  on  the  ground  thateitlier 
or  any  of  them  may  otherwise  be  har- 
atnied  by  a  multiplicity  of  suits,  than  for 
the  pnruose  of  preventiux  a  cloud  by  way 
-of  Incumbrance  apou  the  title  to  their 
property,  which,  upon  their  own  theory 
of  the  facts  in  the  case,  would  long  since 
bare  been  diaslpnted  in  the  due  and  ordi- 
nary ciiurse  of  proceeding  under  the  law, 
had  they  not  interposed  to  restrain  it. 
The  Judgment  Is  iitfirmed.    All  concur." 

Cec;7  V.  Scott,  for  appellants.  Leverett 
Bell,  for  respondent. 

Brack,  J.  On  reargament  In  hnne  the 
-conclusion  reached  In  the  foregoing  opin- 
ion, heretofore  handed  down  In  division 
No.  ],  that  the  judgineut  of  the  circuit 
-court  be  afflrmed,  is  concurred  In  by  all 
the  Judges  except  Sukkwood,  C.  J.,  who 
dlHsents;  Oakclay.  J.,  and  the  writer  con- 
-earring  In  this  opinion,  which  is  reflied,. 
■lid  the  other  judges  In  a  separate  concur- 
riau  opinion  by  Huach,  J. 

Bc.ACK,  J,  Mr.  Pomeroy,  In  speaking 
of  these  suits  by  lot  ownera  to  be  relieved 
from  local  iisseHMnieiits,  and  by  taxpayers 
to  be  relieved  from  general  assessments, 
•nys  there  is  no  pretense  of  any  common 
property  or  other  common  right  among 
the  plaintiffs  as  IndividuHls.  or  between 
them  as  a  body,  anc]  the  defendant.  He 
then  says:  "The  only  community  among 
them  Is  in  the  question  at  Issue  to  be  de- 
cided by  the  court;  in  the  mere  external 
fact  that  all  their  remedial  rights  arose  at 
the  same  time,  from  tlie  same  wrongful 
act,  are  of  the  same  kind.  Involve  slmllnr 
questions  of  fact,  and  depeml  upon  the 
same  questions  nf  law."  1  I'om.  Eq.  Jur. 
(2d  Ed.)  S  2«!0.  Such  a  community  of  in- 
terest in  the  questions  to  he  decided  Is 
now  generally  held  to  b«9suffii:leiit  to  call 
tor  the  exercise  of  equitable  Jurisdiction 
to  prevent  a  multiplicity  of  suits  In  this 
class  of  rases,  and  to  this  doctrine  we 
agree.  We  then  come  to  these  questions: 
first,  whether  tlie  facts  stated  In  the  peti- 
tion, the  demurrer  admitting  them  to  t>e 
troA,  defeat  the  collection  of  the  tax  bills; 
Meeond,  wbetber  these  facts  present  the 


same  qnestlons  of  law  as  to  all  of  the 

plaintiffs. 

The  facts  alleged  are  that  Kosciusko 
street  was  a  public  highway  when,  and 
long  before,  the  suit  to  condemn  was  com- 
menced ;  that  the  property  proposed  to 
betaken  had  been  before  dedicated  by  the 
owners  thereof  to  the  city  for  a  street; 
and  for  these  reasons  the  persons  to 
whom  the  commissioners  assessed  d.im- 
ages  were  not  entitled  to  any  damaaes. 
It  is  also  alleged  that  these  persons  to 
whom  damages  were  allowed  as  for  prop- 
erty taKen  had  long  before  reUnqnished 
the  property  to  the  city  for  street  pur- 
poses. Under  this  state  of  facts  it  is  man- 
ifest that  Tlie  pltilntlffs  should  not  be  as- 
sessed with  benefits  to  pay  the  assessed 
damnges.  The  property  owners,  having 
dedicated  tbeir  land  to  the  ctty  for  street 
purpoees,  were  not  entitled  to  any  dam- 
ages. But  the  question  then  arises,  where 
should  tills  Issue  be  tried?  Can  it  be  tried 
In  H  snit  like  this,  or  shonld  it  have  been  . 
tried  in  the  proceedings  to  condemn  the 
property?  It  was  held  in (Uty  of  St. Louis 
V.  Runken,  DO  Mo.  497,  9  S.  W.  Rep.  910, 
that  the  quest  Ions  whether  the  property 
assessed  with  benefits  was  in  fact  benefit- 
ed by  the  iiuprovement.  and,  if  benefited, 
to  whut  amount,  could  not  be  raised  or 
tried  in  a  suit  to  enforce  tlie  tax  bills. 
Such  questions  were  determined  and  for- 
ever set  at  rest  by  the  Judgment  on  the 
commissioners'  report  in  the  proceedinp^ 
to  condemn.  That  case  was  followed  in 
City  of  St.  Louis  V.  Hrewing  Co.,  90  Mo. 
077. 10  S.  W.  Rep.  477.  So  the  question 
whether  the  city  had  before  acquired  the 
property  sought  to  be  condemned  was 
one  which  could  and  should  have  been 
tried  In  the  proceedings  to  condemn.  It 
would  not  be  open  for  consideration  In 
suits  to  enforce  the  tux  iillls.nor  U  II  open 
for  consideration  in  this  case.  Thus  far 
there  Is  no  cause  of  action  stated  In  the 
petition.  If  the  p<>tition  states  any  cause 
of  action, It  is  in  thegenerai  averment  that 
"the  pl.ilntlffs  were  not  parties  to  thecon- 
demnatlon  proceedings,  had  nu  notice 
thereof,  and  were  therefore  unable  to  pre- 
vent or  protest  against  the  wronufui  acts 
committed  In  said  proceedings."  It  is  to 
l>e  observed  that  the  petition  sets  out  at 
length  the  facts,  to  the  general  effect  that 
the  property  condumncd  hud  been  before 
dedicated  to  public  use  for  a  street,  and 
then  follows  this  general  averment  as  to 
want  of  notice.  The  object  of  this  aver- 
ment is  well  stated  In  the  motion  for  a 
rehearing  filed  by  the  plaintiffs.  It  is 
there  sold:  "The  allegations  of  want  of 
notice  are  for  the  purpose  of  excluding  any 
assumption  or  Inference  of  acquiescence 
by  plaintiffs  In  such  proceedings,  If  such 
fact  would  In  any  way  cut  any  tlgure. "  I 
readily  agree  that  the  tax  bills  are  void  If 
the  city  failed  to  give  the  notice  required 
by  the  onilnance.  But  that  ordinance 
is  not  pleadeii,  and  we  do  not  know  whut 
it  is,  or  what  method  it  prescriltes  for  giv- 
ing notice.  The  notice  required  may  be 
personal  on  each  person,  or  it  may  be  one 
general  notice,  given  by  publication  lu  a 
newspaper.  Thewant  of  notice  may  arise 
out  of  one  Ktateof  facts  as  tooue  plain- 
tiO,  and  out  of  other  and  entirclj  different 
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facts  as  to  other  of  the  plaintlffH;  and  tliu 
qiiestiuns  ot  law  may  be  different  aa  to 
eacb  u(  the  plaintiffd.  To  enable  the  plaln- 
1iff8  to  Jiiin  in  tl)iM  Biiit,  to  provent  a  iniilti- 
pllcity  oi  HuitB,  tlie.v  must  set  out  tbe  ordi> 
nance,  auU  tlie  lacta  whicli  show  a  failure 
to  xlve  the  notice,  ru  that  it  can  be  seen 
from  tlie  face  of  tbe  pleadinxs  that  tbe 
quentiout)  of  law  to  be  deoiilud  are  the 
same  a*  to  all  of  the  plaintiffs.  In  other 
words,  they  luual  disclose  a  case  which 
will  call  fur  the  exeri-lse  or  equitable  pow- 
ers to  prevent  a  multiplicity  of  suits. 
This  they  have  not  done.  They  have  not 
dune  this,  no  doubt,  for  the  reason  that 
they  do  not.  place  their  cause  of  action  on 
want  of  notice.  They  proceed  on  tbe  the- 
ory that,  if  the  property  had  been  dedicat- 
ed to  street  purposes,  the  orilinance  di- 
rectiuK  theinstitutlon  of  thecunJeoination 
suit,  and  sli  step<<  taken  under  it,  are 
void.  The  question  whether  the  property 
had  been  before  dedicated  to  public  une  Is 
one  which  cannot  he  tried  in  a  collateral 
'suit  like  this.  For  these  reasnus  we  aKree 
that  tbe  demurrer  was  properly  sustained. 

Ravtt,  Thouab,  and  Macfaki.anb,  JJ., 
concur. 

Sbkkytoov.C.  3.,  (dissenting.)  1.  I  am  of 
the  opinion  that  tlie  petition  states  facta 
sutticient  to  constitute  a  cause  of  action. 
I  understand  the  rule  to  be  that,  where 
one  eeneral  ri^ht  is  claimed,  a  bill  in 
equity  will  not  be  deemed  multifarious, 
thnuKh  all  are  joioed  therein  who  demand 
equitable  relief  against somethreatened in- 
Jury  to  or  liiterfeieiice  with  that  common 
right.  This  rule  has  been  often  applied  or 
revoKnlsed  in  this  state  as  to  ordinary 
taxation,  where  one  taxpayer,  on  behalf 
of  himself  and  of  others  Hiiiillarlysltuated, 
invoked-theald  of  acourtoiequity  toeiijoln 
the  collection  ofa  void  and  illeKul  tax.  N'ew- 
meyerv.  Uaflroad  Co.,  5a  Mo.  81;  Rubey  v. 
Shain,  M  Mo.  207;  Kanney  y.  Bader.  U7 
Mo.  476;  Overall  v.  Kuenzi,  Id.  203.  This 
interFereiice  is  based  upon  tbe  doctrine  of 
preveutinK  a  multiplicity  of  suits,  and 
this  foundation  gives  Jurisdiction,  reeard- 
lesH  of  whether  each  separate  landowner 
ban  some  kinil  of  legal  remedy  of  his  own 
which  he  way  offer  in  resistance  of  the 
tax.  1  Pom.Eq.  Jur.  §200;  Cooley,Tux'n, 
761.  The  same  doctrine  that  is  niiplied  to 
general  taxes  is  also  applied  to  special  as- 
sessnients,  and  clearly  the  same  cogent 
reason  would  apply  to  the  latter  case  as 
well  as  to  the  former;  and  so  are  the  au- 
thorities. 1  Pom.  Kq.  .lur.  $260,  and  cases 
cited.  No  doctrine  is  more  (irmly  rooted 
in  equity  Jurisprudence  than  that  one 
plaintiff,  fur  himself  and  otuers  similarly 
situated,  may  file  a  hill  based  upon  a  gen- 
eral right,  and  seeking  equitable  relief, and 
that  such  bill  Is  not  demurrable,  although 
the  defendants  have  separate  and  distinct 
defenses.  Parish  v.  Sloan,  3  Ired.  Eq. 
807;  Brlnkerhoff  v.  brown,  tt  Johns.  Ch. 
139.  To  the  same  effect,  see  Bobb  v.  Bobb, 
76  Mo.  419,  and  cases  cited.  In  Ward  v. 
Duke  of  Northumberland,  2  Anstr.  469,  it 
was  ruled  tbat  unconnected  parties  might 
be  Joined  in  one  suit  where  there  was  a 
common  interest  among  them  all,  center- 
Ins  in  tbe  point  in  Issue  in  the  causa. 


2.  But  it  is  said  that  tbe  alleaatlon  ut 
lack  of  notice  on  the  part  of  plalntiRs  hh 
to  the  condemnation  proceedings  is  Insuf- 
ficient, because  It  is  too  general.  How  It 
could  be  more  specific  tt  is  difficult  to  see. 
It  they  had  no  notice,  it  appears  to  nae 
tbat  Is  tile  end  of  the  matter.  What  mat- 
ters It  if  one  plaintiff  was  entitled  to  be 
personally  served  under  an  ordinaace  and 
another  under  a  general  publication,  pro- 
vided that  in  either  and  all  ol  tbe  wayn 
mentioned  no  service  was  bad?  Tois  al- 
legation of  no  service  Is  broad  enoagh.  In 
roy  opinion,  to  include  all  the  various 
means  whereby  the  different  parties  plain- 
tiff could  have  been  brought  into  court. 
This  conjoion  right  to  ask  Injunctive  relief 
Is  not  based  at  all  upon  the  various  metii- 
O'Js  by  whicb  tbe  parties  plaintiff  might 
have  been  brought  into  court,  but  upon 
the  common  right  which  eacb  one  pos- 
sessed to  be  relieved  against  unjust  taxa- 
tion,—taxation  without  notice,— which 
cast  a  cloud  upon  eacb  ot  their  respective 
titles.  That  is  the  only  basis  and  sole 
foundation  of  their  right  tucomeintua. 
court  ot  equity,  and  does  not  rest  upon 
the  fact  that  they  were  re(|uired  to  be  no- 
tified by  iiiffereiit  methods,  which  nieth- 
ods,  various  howsoever,  were  never  pur- 
sued. To  melt  sounds  passing  stranfce 
that  parties  plaintiff  claimlug  a  coramun 
right, and  claiming  that  they  had  received 
no  notice  whatever  in  priK-eedings  had 
against  tiieui.  In  order  to  make  their 
pleading  good,  would  have  to  go  further, 
and  to  specify  with  scrupulous  care  bov^ 
or  in  what  way  each  one  of  them  wite 
not  served  with  notice. 

8.  But,  granting  that  I  am   wrung  in 
this,  granting  that  the  bill  should  have 
been  more  specitic,  is  It  therefore  obnox- 
ious to  an  attack  made  upon  it  by  a  gen- 
eral demurrer?    1  bold  not.    I  understand 
that  a  petition  is  impregnable  to  such  an 
attack,  nnlesM  after  jud^mpiit  thatjodg- 
nient  would   have  been   arrested   tiecausa 
the  petition  did  not  state  facts,  etc., — aome- 
thlug  of  which  advantage  could  l>e  taken 
eveu  in  an  appellate  court.    At  the  worst, 
the  fHttltion  contains  a  defective    state- 
ment of  a  cause  of  action,  and  not  a  state- 
ment ofa  defective  cause  of  action.     Under 
our  Oode,  general  averments  in  a   plead- 
ing, us  we  have  here,  cannot  l>e  reachetl 
by  demurrer   at    all,   but   can   only   be 
reached  by  a  motion  to  make  the  pleading 
more  definite  and  certain.    1  Rev.  St.  1879, 
§  :i".29;  Atteberry  v.  Powell.  29  Mo.  loc.cit. 
434:  State  v.  Sherman,  42  Mo.  loc.  dt.  213; 
Poe  V.  Uoniec,  48  Mo.  loc.  cit.  444:  Meyer 
V.  Chambers,  6S  Mo.  loc.  cit.  027 ;  Edmoo- 
Hon  V.  Fbilllps,  73  Mo.  loc.  cit.  »3;  State  v. 
Berning,  74    Mo.  loc.    cit.  100;    Lung  v. 
Long.  79  Mo.  GiJO;   Spurlock   v.  Railway 
Co.,  9»  Mo.  loc.  cit.  539,  6  S.  W.  Rep.  349. 
Touching  the  point  in  hand.  Judge  Bliss 
ol)servea:    "It  should  be  borne  in  mind 
(and  tills  will  help  to  reconcile  conflicting 
decisions  and  (//eta)  that  a   pleading  may 
be  so  uncertain  ami  indefinite  as  to  be 
suliject  to  correction  on  motion,  and  still 
be  good  on  demurrer.    The  usual  grnond 
upon  whicb  tbe  demurrer  is  based  is  tbat 
It  does  not  state  tacts  sufficient  to  consti- 
tute a  cause  ot  action  or  defense,  as  the 
case  may  be;  and  in  passtnc  upon  tbe  de- 
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maner  the  court  will  only  Inquire  whether 
it  can  KAthpr  from  the  pleadliiK  the  requi- 
site facts,  however  defectively  stnted.  To 
beaabject  to  demurrer,  it  'must  prcBent 
defects  so  Bobatantlal  iu  their  nature,  and 
■o  fatal  In  their  charHCter,  as  to  authorise 
the  court  to  say  (talcinR  ail  tlie  facts  to  be 
admitted)  that  they  furnish  no  cause  of 
action  whatever."  The  objection,  then,  to 
the  pleading  an  account  of  this  uncertain- 
ty and  Indeflniteness  is  said  to  he  waived 
by  demurrer;  that  Is,  It  cannot  he  raised 
by  a  demurrer."  Bliss,  Code  PI.  ("id  Ed.) 
f  42Sm.  It  Is  scarcely  necessary  to  add 
that  these  views  of  the  learned  author  are 
sustained  by  a  Rreat  array  of  authorities 
from  the  code  states,  as  shown  by  the 
accompanying  note  to  the  section  quoted. 
In  concluHlon,  then,  I  hold  the  petition  Is 
wpii  enouRh,  on  the  ground  that  it  seeks 
relief  to  prevent  the  Invnsiim  of  a  risht 
fommon  to  ail  the  plaintiffs;  that  it  seeks 
to  avoid  a  mnltiplirtty  ol  suits;  and  that 
Its  allegations,  however  general  or  in- 
definite in  their  nature,  are  good  againHt 
the  demurrer  filed;  and  so  I  am  con- 
strained to  dissent. 


Oartsidb  et  al.  v.  Qartsidb. 

(Sitpnme  Court  of  Afteaouri,  Dkvi»Um  No.  S. 
Dea  13,  1803.) 

TBOSTKB— KKMOVAI/— BOXDS— PAKTieS. 

1.  In  an  action  to  remove  a  trnstee  and 
osmpel  him  to  give  bondH  it  appeareO  that  he 
was  apiMMnted  by  bis  father's  will,  which  laid 
nothins  about  his  giving  bonds,  to  manage  the 
interesi  of  bin  sisters,  the  plaintiffs,  in  the 
•tocic  of  a  coal  company  and  lands  beloninng  to 
the  company;  that  the  members  of  tlie  faaiiir 
divided  into  two  hostile  factions,  the  plain- 
tiff  faction  owning  about  one  third  of  said 
stock,  and  defendant  faction  about  two  thirds; 
that  defendant  pays  plaintiffs  the  dividends 
of  the  atoclL,  and,  though  he  baa  not  sold  any 
stock,  he  hat,  sold  lands  belonging  to  the  com- 
pany, and  invested  the  proceeds  in  violation  of 
the  provisions  of  the  will;  that  he  controls  the 
election  of  the  directors,  is  president  aud  treas- 
nrer.  has  control  of  the  liinds  and  bonds  he- 
ion|;ing  to  the  company,  and  refuses  to  give 
plaintiffs  any  information  as  to  the  business  of 
the  company.  Held,  that  defendant  should  be 
required  to  give  bonds,  under  Hev.  St.  §  8US5, 
providing  that  any  person  appoiute<l  trustee  to 
nold,  manage,  or  dispose  of  proijerty  belong- 
ing to  others,  mny  be  required  to  give  bonds  for 
the  faithful  discharge  of  his  trust. 

2.  In  such  easo  the  trustea  should  he  re- 
moved, since  he  occupies  antagonistic  relations 
to  the  coul  company  by  reason  of  boiilinc  stock 
as  an  individual  and  as  a  trustee  for  his  sis- 
ters, aud  since  his  conduct  in  the  management 
of  the  company's  affairs  mny  be  influenced  by 
the  bitter  feeling  existing  between  himself  and 
his  sisters,  and  caused  in  part  by  Iiis  own 
fault. 

8.  Ic  suck  case  the  plaintiffs,  though  own- 
ing estates  ia  severalty,  nave -a  common  cause 
of  action,  and  a  common  ground  of  relief,  and 
may  be  joined  in  the  same  bilL 

Appeal  from  St.  Lonis  circolt  court, 
James  B.  Witiirow,  Judtre. 

Action  by  Emroa  Onrtside  and  others 
against  Charles  E.  Oartside  to  remove  de- 
tendant  from  Ma  position  of  trustee,  and 
compel  him  to  rIts  bonds.  From  a  jndg- 
ment  for  defandant,  plain  tiffs  appeaL  Be- 
Tcned. 


D.  T.  Jewett,  for  appellants.  Flane  & 
Alien,  for  retipondent. 

Thomas,  J.  This  la  a  bill  to  remove  de- 
fendant from  tite  position  of  trustee  ot  the 
property  of  three  of  the  plaintiffs,  Emma 
and  Julia  Oartside  and  Mrs.  Matty  Duffy, 
or  to  compel  him  to  Rive  bond  for  tlie 
faithful  discharp^e  of  his  duties.  After  a 
faearint;,  the  court  dismissed  the  bill,  and 
plaintiffs  a]ipealed. 

The  undisputed  facts  are  o boat  these: 
Joseph  Oartside,  father  of  the  lady 
plaintiffs  and  ol  defendant,  died  December, 
1876,  leaving  a  large  estate  of  seven  or 
eight  hundred  thousand  dollars.  B.v  his 
will  he  appointed  the  defendant  and  one 
Joseph  W.  Branch  his  executors  and  trus- 
tees, placing  all  the  property  which  he 
gave  to  his  four  daughters  in  the  hands  of 
his  said  son  and  said  Branch  as  trnstees. 
He  left  one  other  daughter  besides  plain- 
tiffs, (married  at  the  time  of  bis  death,) 
and  one  other  son  besides  defendant,— 
six  children  in  all.  The  will  does  not  say 
whether  the  trustees  shall  or  shall  not 
give  bonds.  They  never  gave  any  bonds 
as  trustees.  The  defendant,  Cliarlps  E. 
Oartside,  declined  to  act  as  executor,  and 
Branch  alone  gave  bond,  and  was  sole 
executor.  The  estate  left  by  the  father 
consisted  of  considerable  real  estate  in  the 
city  of  St.  Lonis,  and  a  large  mining 
property  In  the  state  of  Illinois.  The  coal 
mines  In  Illinois  were  owned  by  a  stock 
company  organized  under  the  laws  of  Illi- 
nois, and  were  valued  at  f600,(HH),  the  de- 
ceased owning  ail  the  shares  except  a  few, 
given  to  each  of  his  sons,  so  tbey  could  be 
members  ot  the  compan.r.  The  shares 
were  each  f  100.  The  will  provided  that 
the  widow  should  have  the  use  of  the 
dwelling  house  In  St.  Louis  during  her 
life,  and  an  annuity  of  fo.OOO  a  year;  that 
each  of  the  daughters,  after  they  became 
nf  age,  should  have  $1,000  a  year,  to  be 
paid  them  yearly,  and  to  be  fiiinlly 
charged  to  them  in  the  distribntlon  of  the 
estate;  that  when  the  youngest  daughter 
l>ecamn  of  age.  then  the  estate  should  be 
equally  divided  among  the  children,  after 
reserving  enough  to  pay  the  widow's 
annuity;  but  the  shareo  of  the  four  da  ligh- 
ters were  still  to  remiiln  In  (be  hands  of 
the  trustees,  so  that  no  husband  could 
ever  get  control  of  them.  The  young^t 
daughter  became  of  age  (IS)  in  August, 
1882.  In  1882,  Branch  turned  over  to  lilm- 
seir  and  defendant,  as  trusters  aforesaid, 
about  $500,000  worth  of  stock  <if  the  coal 
company,  ond  got  credit  for  $25,000  com- 
mission thereon.  It  seems,  however, 
that  the  debts  had  not  been  paid,  and  he 
continued  in  charge  ol  the  estate  as  execu- 
tor till  1887,  when,  upon  tinal  settlement 
had  with  him,  he  was  found  to  be  short 
In  Ills  accounts  In  the  sum  of  $14,000, 
which  hiB  Buraties  afterwards  paid. 
About  this  time  he  resigned  as  trustee, 
leavlngdefendant  sole  trustee.  Defendant 
paid  to  Branch,  as  executor,  the  whole 
Income  of  the  estate  coming  into  his 
bunds  from  1882  to  1S87,  for  the  purpose, 
as  he  alleges,  of  enabling  hiro  to  pay  the 
debts.  The  trustees  did  not  pay  to  the 
daughters  the  $1,000  per  annum  each,  as 
lirorlded  by  tlM  will,  on  the  ground,  •■ 
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tbey  claim,  that  they  bad  notblns;  to  pay 
with.  In  1N87  a  disaKroement  Hprung  up 
between  defendant  and  the  beneflclHries, 
and  thia  went  to  such  an  extent  that  all 
social  Intercourse  between  theni  ceaned. 
Defendant,  while  admitting  a  hoHtile  feel- 
ing between  blin  and  liia  Hlxters,  claims 
that  it  grew  oat  of  the  interference  of 
MrH.  Duffy's  huHband.  Ue  that  as  it  may, 
it  td  evident  tlie  family  Ih  divided  Into  two 
extreiDHly  hostile  factions, — the  mother, 
one  sister,  and  a  brother  constitntinK  one 
taction, under  tbe  leadership  of  defendant; 
and  the  other  three  sisters  constitutlni; 
the  otiier  faction,  under  the  leadership  of 
Joseph  A.  Duffy,  the  husband  of  one  of 
them.  Alter  some  litigation  and  a  Rood 
deal  of  ueKotlatlon,  partition  of  theestate, 
as  provided  in  tbe  will,  was  made  in  ISSil, 
and  deeds  were  duly  executed,  conveying 
to  defendant,  as  trustee,  the  real  and  per- 
sonal estate  allotted  to  the  four  slaters  in 
severalty.  la  this  partition  the  sisters 
obtained  the  annuities  dne  them  under 
the  will,  payment  of  which  had  not,  till 
then,  been  made,  and  at  the  same  time 
au  aRreement  was  entered  Into  bt^tween 
all  the  parties,  by  which  It  was  stipulated 
that  the  sisters  8h<xuld  receive  the  rents 
and  income  of  their  estate,  without 
molestation  from  tbe  trustee;  and,  so  far 
as  the  real  estate  in  the  city  is  concerned, 
there  seems  to  be  no  trouble;  but  ilie  de- 
fendant has  In  poHsesslon  the  shares  of 
the  stock  of  the  Illinois  Coal  Company  be- 
longing to  his  benetlclaries,  each  having 
about  6G0  shares.  Defendant  Is  president 
and  treasurer  of  the  company,  and  he  is 
enabled,  without  the  consent  of  plaintiffs, 
to  control  the  election  of  the  board  of 
directors,  as  he,  hia  mother,  his  sister  that 
sides  with  him,  and  his  brother,  own  4.U20 
of  the  shares,  while  plaintiffs  own  1,9rK). 
Ue  pays  the  dividends  on  the  stock  to  his 
sisters.  After  the  institution  of  this  suit 
defendant  did  not  vote  the  stock  of  the 
plaintiffs,  althouizh  the  by-laws  of  the 
company  authorized  him,  as  trustee,  to 
vote  it;  and  It  seems  that  after  that  time, 
their  stock  was  not  voted.  Ue  refuses  to 
give  his  sisters  any  Information  iu  regard 
to  the  business  of  the  coal  company.  The 
company  sold  lands  in  Illinois  for  $:i:i7,000, 
f3G'>,000  of  which  defendant  invested  in 
bonds  of  counties  in  Allrisourl  other  than 
the  city  and  county  of  St.  Louis,  which 
bonds  are  in  the  custody  of  the  ofHcers 
of  the  company  ;  tlie  will  providing  that 
all  surplus  funds  of  the  estate  sh9Uld  be 
Invested  In  real  estate,  in  United  States 
bonds,  or  bonds  issued  by  the  state  of 
Missouri  and  tbe  county  and  city  of  St. 
Lonis. 

1.  Theconrt  errad  In  not  requiring  de- 
fendant to  give  bond  for  the  faithful  dis- 
charge of  his  duties  as  trustee,  Section 
8685,  Kev.  St.  1H89,  provides  that  every 
trustee  appointed  by  any  last  will,  deed, 
or  other  instrument  of  writing  to  hold, 
manage,  or  dispose  of  any  property  for 
the  use  of  another  iierson  may  he  required 
by  the  circuit  court  to  give  bond  "condi- 
tioned for  thn  faithful  execution  of  the 
trust, 'unless  the  will  or  other  instrument 
creating  the  trust  shall  in  express  terms 
dispense  with  security.  We  may  presume, 
though  it  dues  not  apeclticaUy  appear  1b 


tbe  record,  that  the  court  refased  to  re- 
quire a  bond  of  defendant,  on  the  ground 
that  nnder  the  agreement  of  all  partiss, 
entered  Into  at  the  timeof  the  partition  of 
the  estate,  defendant,  became  a  naked 
trustee,  with  no  power  to  sell  the  proper- 
ty or  receive  the  runts  and  income  thereoL 
But  tlie  statute  even  conteuipiates  that 
such  a  trustee  may  be  required  tu  give 
bond,  for  its  provisions  extend  to  a  tras. 
tee  who  holds  property  for  another.  Be- 
sides that,  defendant  has  the  legal  title 
to  and  tbe  custody  of  the  stock  of  the 
coal  company  belonging  to  the  beneflcia- 
ries,  and.  being  in  control  of  tbe  company, 
there  is  little  question  that  he  has  power 
to  transfer  the  legal  title  thereto  toa  bona 
ti'ln  purcliuser,  and  thus  convert  It  into 
money.  He  also  collects  the  dividends  on 
the  stock,  and  we  think  he  ouKht  tu  be  re- 
quired togive  bond  under  thestutute:  the 
will  not  having  expressly  dispensed  with 
security. 

2.  We  think  also  that  the  court  erred  in 
not  removing  defendant  from  tbe  trust  for 
these  reasons: 

(1)  He  occupies  antagonistic  relations  to 
the  coal  company  property;  he  owns 
stock  as  au  individual;  as  trustee,  he 
holds  the  stock  of  his  xiscers ;  and  he  con- 
trols the  business  of  tbe  company  as  its 
president.  He  is,  indeed,  the  company, 
iielng  iu  full  and  complete  control  of  it. 
He  elects  himself  preshlent  and  treaxurer, 
and  fixes  and  pays  his  own  salary.  He 
claims  and  exercises  the  power  to  sell  the 
property  of  the  company,  and  Invest  the 
proceeds  according  to  his  Judgment,  with- 
out regard  to  The  provisions  of  the  will. 
The  plaintiffs  insist  that  tbe  will  prohibits 
him  from  selling  the  coal  lands  in  Illinois, 
and  investing  the  proceeds  except  in  real 
estate.  United  States  bonds,  or  bonds  is- 
sued by  tbe  state  of  Missouri,  or  by  tbe 
county  or  city  of  St.  Louis:  and  to  tbia 
he  replies  that  the  lands  and  proceeds  of 
the  sale  of  the  lands  belong  to  the  com- 
pany, as  such  ;  that  the  stock  of  the  com- 
pany only  belongs  to  the  estate;  and  that 
he  has  not  sold  the  latter,  or  any  part  nf 
It.  In  view  of  the  situation  of  affairs,  tbi* 
is  rather  a  fine  distinction  he  makes.  Tbe 
stock  of  this  company  consists  of  6,000 
shares,  and  it  is  all  held  by  tbe  children 
and  widow  of  the  testator,  except  one 
sham,  which  la  owned  by  Mr.  Haiulltoo, 
in  order  that  he  may  be  secretary.  Oe- 
fendant,  as  tias  been  said.  Is  In  ahsolate 
control  of  the  company;  can  change  its  by. 
laws, or  sell  Its  property,  at  will.  Though 
he  may  not  sell  the  stock,  he  lias  the  pow- 
er to  destroy  its  value  by  disposing  of  the 
property  which  constitutes  the  basis  of  its 
value.  He  has  In  his  custody  S2C5,000  Id 
bonds,  which  he  claims  belong  to  the 
company,  and  for  which  he  is  responslhle 
alone  to  the  company.  No  one  disputes 
tliat  he  cnn  negotiate  these  bonds  in  the 
market,  but  he  denies  thuthls  beneflrlariea 
can  call  him  to  account,  either  for  tbe  sale 
or  the  proceeds;  that  all  they  can  do  is  to 
call  him  to  account  for  their  stock,  and 
the  dividends  on  it.  But  what  avail 
would  this  right  be  to  them  if  he  has  the 
power  to  render  the  stock  worthies)  by 
the  disposition  of  the  property  on  which 
alone  its  value  rests?    It  ia  true  be  claims 
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be  baa  not  diflpiMtnl  of  any  of  tbecorporate 
property  except  by  tbp  conseut  and  witb 
tbe  approval  of  those  in tereHteil;  but  we 
now  Hpeakof  the  power  he  citilina  to  have, 
and  which  he  probalily  does  have,  tOBelJ 
tbe  property  without  that  coiisent  and 
approval,  it  be  so  dealres;  atleaat  with* 
oat  the  consent  of  pinintilfa,  who,  it  la 
anted,  cannot  interfere  with  his  inana«;e- 
inent  ol  the  coinpany'a  busineHS,  (or  tbe 
rf>a8on  that  he  controls  4,020  out  of  6,000 
shares  uf  the  stock.  Diilendant's  attur- 
neya  make  tbediatluctlun  with  Rreatclear- 
neiw  between  defendant's  actions  as  an 
otBeer  ol  tlie  company  and  his  condoct  as 
trustee,  and  complain  tliat  plaintiffs  can- 
not or  will  not  see  that  distinction.  Ttie 
aricument  In  that  the  bpnettclarleH  have  no 
rlKht  to  Inquire  Into  defendant's  innnntce- 
ment  of  tne  corporate  property,  and  that, 
even  if  they  had  such  ri^nt,  it  in  evident 
they  "toeether  represent  too  small  a  frac- 
tion of  its  stock  to  enable  them  to  «serciim 
control  of  tbe  business,  and  it  is  a  suffl- 
cient  answer  to  all  their  complaint  and 
criticism  that  all  that  has  been  done  rep- 
resents the  will  of  the  majority  of  those 
Intererited  in  tbecompnny."  If  that  is  true, 
then  it  is  perfpctly  manifest  that  the  stock 
of  tbe  complHiniug  beneficiaries  should  l)e 
belrl  by  some  one  other  than  defendant. 
Tbia  would  operate  as  a  sllKht  check,  at 
leant,  on  hla  manaKement  of  the  com- 
pany'a  affairs.  The  fact  that  be  can  con- 
trol the  company  without  the  consent  of 
conaplainants,  in8t<>ad  of  beina;  a  reason 
tor  permittluR  him  to  retain  the  title  to 
their  stock  with  the  power  to  vote  it, 
atturda  the  Btronftest  reason  why  he 
abould  enrreuder  it  to  some  one  whose 
Interests  are  not  i(]i>ntical  with  Ills.  HIa 
dual  relations  to  this  property  are  antaKO- 
nistic.  and  the  court  should  sever  them  by 
removInK  him  from  the  trusteeship,  and 
by  tbe  appointment  of  sonieother  discreet 
basinesa  roan,  who  no  doubt  will  be  able 
to  find  some  le^al  method  of  InqnlrlnK  in- 
to tbe  management  of  tbe  business  of  tbe 
company. 

(2)  The  second  reason  why  the  defend- 
ant should  be  removed  from  the  trustee- 
ahlp  mentioned  is  the  unfriendly,  and  even 
bontile,  reintiona  that  exist  between  him 
aud  tltece«tuis  que  trustmit.  Hostili ty  be- 
tween the  trustee  and  the  cestui  que  trust 
la  not  of  Itself  a  sufficient  Kround  of  re- 
moval, unless  It  appears  that  the  action 
of  the  former  is  probably  controllefl,  or 
DiiKht  be  controlled,  by  it.  8ome  of  the 
cunrls  make  a  distinction  between  hos- 
tility ero  wing  out  of  the  trustee's  fault, 
or  partly  out  of  bis  fault,  and  that  grow- 
tng  wholly  on t  of  the  fault  of  thecratnf 
que  trust.  Conceding  tiint  such  distinc- 
tion la  founded  in  reason,  (which  is  not 
clear  to  us,  however,)  yet  we  think  the 
evidence  in  this  case  shows  conrluslvely 
that  defendant  is  not  entirely  without 
fault.  Tbe  answer  alleges  that  "It  Is  true 
tbat  tbrongh  the  maclilnBtions  and  mis- 
conduct of  plalntlHH,  and  eHpecinlly  of  the 
plaintiff  .loseph  A.  Duffy,  the  personal  re- 
lations betweeen  the  plain tiffsand  this  de- 
'«ndant  have  become  unpleanant  and  dis- 
trustful ;  that  Is  to  say,  this  defendant  ad- 
mits that  said  plaintiffs  have  rendered 
themselves  anpleasant  to  blm."    Detead- 


ant  then  avera  that  tbia  baa  act  affected 
bis  action  as  trustee.  Tbe  misconduct  of 
Duffy  seems  to  have  been  what  defendant 
calls  an  "interference  in  the  business  of  tbe 
estate."  Uaviag  married  one  of  the  dev- 
isees, he  had  a  rlgbt  to  Interfere  In  the 
maodgement  of  bla  wife's  husinesa.  Tbia 
interference,  of  courae.  should  bave  been 
conducted  along  business  lines,  and  there 
la  nothing  In  this  record  to  show  that  it 
was  conducted  otherwiae.  The  evidence 
on  the  part  of  complalnanta  tended  to 
show  that  defendant  caused  the  trouble, 
aud  at  one  time  offered  personal  violence 
to  one  of  his  sisters  by  slapping  her,  for 
which  he  was  arrested,  taken  before  the 
poliott  court  of  tbe  city,  and  fined.  We 
think,  also,  the  evidence  of  defendant  tend- 
ed to  show  his  hostile  feeling,  and  in  an 
especial  manner  doealtahow  an  ntterlndif- 
ferenco  on  bis  part  to  tbe  Interests  ol  hla 
sisters.  He  says  lu  Ills  answer,  and  be 
swears  to  It,  too,  that  he  pays  no  atten- 
tion whatever  to  their  property,  leaving 
its  management  wholly  to  them,  and, 
while  he  has  a  riuht  to  vote  their  stock, 
he  refuses  to  exercise  that  right,  leavingr 
that  Rtock  unvoted.  Tiie  title,  however, 
to  all  the  property,  both  real  and  pernon- 
al,  la  in  him,  and  no  leose  or  sale  can  be 
made  without  hla  assent,  and  hence  be 
mu<4t  couHtantly  he  brought  into  personal 
business  relations  with  bla  benetlclariea. 
if,  as  he  claims,  he  exerciaea  and  desires  tw 
exercise  no  control  over  their  property^ 
why  does  he  insist  on  continuing  a  rela- 
tion that  is  unpleasant  to  him?  And,  on 
the  other  hand,  il  It  is  his  duty  to  exercise 
some  control  over  the  property  and  ita 
management,  why  does  be  refuse  to  per- 
form that  duty?  It  la  apparent,  though,, 
tbat  he  not  only  haa  tbe  power,  but  tbat 
he  exercises  the  power  in  some  degree, 
over  the  management  <if  the  property,  an ' 
affects  its  liicomes.andpspeciallylsthistbtf 
case  with  the  stock  of  the  coal  company, 
which  constitutes  a  very  valuable  part  of 
the  estate.  In  our  opinion,  the  hostility 
of  these  parties,  and  the  situation  and 
nature  of  the  property, and  their  relationa 
to  it,  make  the  continuance  of  defendant 
as  trustee  Incompatible  with  the  best  In- 
terests of  the  heneflcinrles,  and  he  nhonld 
be  removed.  This  position  is  supported 
by  anthorlty,  and,  it  seems  to  us,  upon 
principle,  too.  Perry,  Trusts,  J  270,  and 
caties  cited. 

Having  concluded  that  for  tbe  reasons 
given  dt-'fendant  ought  to  be  removed  from 
this  trust,  we  will  not  examine  other 
grounds  urged  for  his  removal  by  com- 
plainants,--such  as  his  violation  of  the 
provislnns  of  the  will  in  the  sale  of  prop- 
erty, and  the  investment  of  tbe  proceeda 
thereof,  bla  failure  to  pay  tbe  annuitiea 
due  his  sisters  from  1882  to  188!),  his  re- 
fusal to  permit  an  accountant  to  be  ap- 
pointed by  complainants  to  examine  hia 
accounts,  and  by  compelling  them  to  hire 
a  lawyer  to  ascertain  the  state  of  their 
property,  its  management  and  income, 
and  to  commence  legal  proceedings  for  a 
partition  of  the  estate  under  the  will. 

3.  We  do  not  concnr  in  defendant's  con- 
tention that  plttlntlffrt'  petition  la  multi- 
farious in  joining  therein  three  beneticla- 
riea,  eacb    owning  eatatea   In   aeveralty,. 
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PlaintttfH  have  a  eoinnion  object,— the  re- 
Djural  ol  defendant  from  the  trust, — and 
commnn  K^oond  upon  «rliirh  tbey  seek 
that  object.  Defeiiilant  ia  trustee  of  the 
property  of  all  of  ibem.  H!n  cuoduct  to- 
wards them  and  their  property,  and  hto 
relaliona  with  tbem,  are  the  aame.  All 
liavlDKa  coin mon  cause  of  action  and  coiu- 
mon  grround  of  relief  may  be  Joined  in  the 
same  bin.  Michael  v.St.LouIa,  (Mo.Kap.; 
decided  Dec.  12,  1892.)  20S.  W.  Rep.  666.  The 
Jodfintent  will  be  reversed,  end  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  remove  defendant  from  the  trustee- 
ship of  complaliiuntH,  and  to  appoint 
Nurae  other  discreet  person  in  his  stead,  re- 
quiring; the  new  appointee  to  Rive  bond  in 
a  reasonable  som,  having  rexi>ect  to  the 
property  and  the  trustee's  control  over  It 
ander  the  will,  "conditioned  for  the  faith- 
ful disrharee  of  tlie  trust. "    All  concor. 


State  ex  rel.  Aui.n,  Proeecutintr  Attorney, 
T.  F1KI.U,  J  udge. 

(Supreme  Court  of  Missouri,  DivUion  No.  1. 
Dec.  la,  1893. ) 

Admissiox   to  Bail  —  APPUCAxro-N  for  Habeas 
CoHPDS— To  Whom  Madb  —  Btatutks  —  Rulbs 

or  CONSTKUCTION. 

1.  Where  resort  to  habeas  corpus  become* 
necessary  to  admit  a  prisoner  to  bail,  such  ap- 
plication, niKler  the  statutes  of  Missouri,  should 
tirst  be  made  to  the  circuit  judge  for  the  county 
wtiere  the  applicant  is  in  custody. 

2.  The  above  rule  applies  even  where  there 
Is  a  separate  criminal  court  in  the  county;  but 
the  judge  of  that  court  is  authorized  to  admit 
to  ball  a  prisoner  in  custody  under  process  of 
his  court,  fvithout  isxnini;  a  writ  of  habeas  cor- 
pus. 

S.  The  circumstances  of  a  law,  as  of  a  oon- 
(ract,  may  lie  resorted  to  as  aids  in  its  coor 
struction. 

4.  Where  a  law  Is  amended  in  certain  par- 
ticulars aud  re-enacted,  public  facts,  existing  at 
the  time  of  its  re-onaotiiieut,  are  properly  con- 
sidered in  arriving  at  its  meaning. 

5.  Doubtful  terms  of  a  statute  may  be  en- 
Inrired  or  restricted  to  conform  to  the  intent  of 
the  kiwmaker.  devoluped  by  the  application  of 
principles  of  iuterpretation. 

6.  The  writ  of  prohibition  lies  to  proveui 
a  sinelc  judge  (no  lesH  thau  a  court  as  such) 
from  illijsally  excreiaiug  jurisuiction. 

(Syllabus  by  the  Judge.) 

William  A  oil,  for  petitioner.  Tbe  Attor- 
ney General,  for  respondent. 

Barclay,  J.  The  plaintiff,  as  proseent- 
Ins  attorney  of  Lafayetteconnty,  obtained 
In  this  court  a  preliminary  rule  aKnInst 
Hon.  Itlcbard  Field,  Jndu;e  of  tbe  circuit 
court  for  that  county,  to  prohibit  tbe  lat- 
ter from  exercising  jurisdiction  In  a  certain 
canxe  entitled  "lu're  Flatten burff,"  a  pro- 
ceeding npon  a  writ  ol  Jtabeaa  corpus  is- 
sued b.vthat  Jud^e  at  tbe  Inntance  of  Plat- 
tenbarK.  Jndj^e  Field  made  a  return  to 
the  order.  Plaintiff  demurred  to  tbe  re- 
turn. Both  parties  have  submitted  tbe 
case  for  a  final  decision,  theqnestions  in- 
volved being  issues  of  law  only,  arlsiag 
npon  admitted  facts.  Tbefonnal  parts  of 
tbe  record  need  not  he  further  mentioned. 

That  tbe  writ  of  prohibition  may  be  need, 
on  proper  occasion,  to  prevent  a  single 
j4idKe  (no  1pm  than  a  coort  as  snrh)  from 
Illegally  assuming  tbe  exercise  of  Judicial 


i>nwer,  la  a  proposltloB  wblcb  defendant 
doea  not  Kainaay.  But  tbe  latter  Inaista 
that  his  course  in  the  premises  is  sanction- 
ed, and,  Indeed,  plainly  marked  oat,  by 
positive  law. 

lu  Liafayette  connty,  a  special  critnlnai 
court  la  beld,urKnnleed  under  an  act  which 
went  Into  effect  tlarch  18,  1X75,  (Laws 
1875,  p.  42.)  Plattenburg  waa  duly  In- 
dicted, in  October,  1802,  for  murder  in  the 
first  def!:ree,  and  was  accordingly  lodKed 
in  Jail  npon  due  process  uf  the  criminal 
coort  of  that  county.  Tbe  reirnlarity  ol 
bis  imprisonment  isnot  disputed.  bJia  ap- 
plication to  tbe  defendant,  as  circuit  Judse, 
seeks  merely  for  a  release  upon  bail  pend- 
ing the  proceedings  on  the  Inriletmenta. 
Section  S  of  the  statute  ROvernInK  tb* 
criminal  court  In  that  connty  declares  that 
"said  court  shall  have  the  same  JuriMiic- 
tlon  as  the  circait  court  now  has  in  crim- 
inal cases,  *  •  *  nnd  shall  have  oower 
to  Issne,  hear,  and  determine  wilts  of 
hubeoa  eorpuH."  Plaintiff'a  contention 
here  is  that,  where  rrluiinal  Jurisdiction  In 
any  connty  la  vested  in  a  separate  court, 
distinct  from  the  circuit  court,  tbe  latter 
has  no  power  to  admit  a  prisoner  to  ball 
until  an  application  has  been  made  to  the 
criminal  court,  or  Judi^  thereof,  if  in  tbe 
connty.  It  is  conceded  that  such  an  ap- 
plication to  the  circuit  Judxe  as  la  now  In 
qnestion  comes  within  tbe  terms  of  sec- 
tion 6414,  Rev.  St.  IKKO:  bot  it  is  nrged 
that  that  languaire  should  benarrfiwed 
by  construction,  so  an  to  require  the  ques- 
tion ol  bail  to  be  submitted  first  I0  tbe 
Judge  of  tbe  criminal  court  In  counties 
where  there  are  such  courts.  That  is  aald 
to  he  the  true  intent  of  the  section  as  In- 
dicated by  Its  reference  to  St.  Lonis,  when* 
tbe  only  separate  criminal  court  ot)!:en- 
eral  powers  In  the  state  existed  at  the 
time  of  the  first  enactment  of  that  section. 
Rev.  St.  IN.56,  p.  84U,  9  21.  We  fully  recog- 
nise the  propoHltlon  that  doobtful  words 
of  a  atatute  may  be  enlarged  at  tlmea,  or 
restricted  In  meaning,  to  conform  to  the 
Intent  of  tbe  lawmaker,  developed  by  the 
aid  uf  principles  of  interpretation.  The 
supreme  court  baa  acted  upon  that  rule  in 
some  cases.  But  we  believe  that  a  brief 
examination  will  show  that  the  meaning 
Imputed  to  section  5414  by  plaintiff  Is  not 
that  intended  b.v  Its  present  terms.  The 
section  as  orlRluully  framed  (Rev. St.  \iS^, 
c.  78.  $21)  waa  Identical  witto  the  re-en- 
actment In  1S65,  except  that  In  the  latter 
the  word  "chapter"  Inateai  of  "act"  ap- 
peared in  tbe  first  line.  Gen.  St.  1H65.  p. 
(i31,S71.  But  In  1879  several  chanees  in 
its  language  were  made.  They  can  t>e 
aeen  at  a  glance  upon  tbe  following  copy 
of  tbe  section  as  It  now  reads,  (no  revision 
of  it  having  occurred  in  18N9.)  The  addi- 
tions are  indicated  by  Italics,  and  the 
words  of  theprtorlaw  which  were  dropped 
we  place  in  brackets,  thus:  "Sec.  6414. 
When  a  person  applies  for  the  benefit  of 
this  chapter,  who  Is  held  in  custody  on  a 
charge  of  crime  or  misdemeanor,  his  appli- 
cntion.  In  the  first  instance, aba II  be  to  the 
Judge  of  the  circuit  court  tor  the  county 
In  which  tbe  npplkant  is  held  in  custody, 
if,  at  the  time  of  tbe  application,  snch 
Judge  be  in  tbe  county,  except  that  In  tha 
[eoanty]  c/rj'of  Bt.  Loaia  tiM  application 
m  the  first  Instance  shall  iM  mada  to  tlit 
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)ailRPor  the  rrtmlnil  eiiurt  romnid  [can- 
ty] ei(.r.H  lie,  at  the  time  ul  the  applica- 
tion, nliall  be  in  finid  [comity]  c/r.v;  at>d 
apon  every  aiipllcatliin  ol  the  kin<l  aloro 
■airl  tht>  applwnnt  shnli  caane  renonnuble 
notice  ot  the  time  <in(i  place  of  malclDK  the 
application  to  be  given  to  the  circuit  or 
pmitfcurtuK  attorney  fur  the  coanty  in 
wiiicb  the  application  is  to  be  made,  if  at 
the  time  thfreot  audi  attorney  be  in  the 
connty,  and  npua  sncb  notice  it  ehall  be 
the  duty  of  sucb  attorney  to  attend  upon 
the  hearing  of  anch  application  on  behalf 
«rf  the  state."  It  ahoulrl  not  be  forffottea 
that  at  the  period  when  the  section  flnit 
became  law  (&lay  1, 1856)  tliere  were  sev- 
eral courts  of  record  in  St.  Lonls  other 
than  the  criminal  and  circuit  conrts,  e.  g., 
the  court  ot  common  pleas,  the  land  conrt, 
the  law  commisBloner's  court,  etc.;  and 
ttiat  at  the  time  it  was  amended  by  tb« 
Revision  of  187U  there  vrns  In  that  locality, 
Iiesldes  the  criminal  court,  another  court 
ot  record  hnviuf;  extensive  Jurisdiction  in 
criminal  matters,  (the  court  of  criminal 
correction,)  under  whose  process  persons 
committed  for  felony  ot  the  biKh<Mt  tirade 
miKbt  he  iu  custody.  The  circnmstunces 
of  a  law,  as  of  a  contract,  frequently  shed 
lifcbt  on  the  meaning  it  attempts  to  ex- 
presa:  hence  they  are  Justly  regarded  as 
vaioable  aid*  to  interpretation.  Ruth. 
Jnst.  (2d  Anter.  Ed.)  p.  416,  Here  we  see 
that  when  tb<>se  amendments  of  the  law 
In  question  Toole  place  In  1879  a  criminal 
court  for  Lafayette  county  had  been  for 
some  years  eHtahltsbed  by  the  act  of  1K75. 
If.  then,  the  leKlalature  intended  the  same 
practice  on  this  subject  To  apply  in  that 
coanty  (or  in  all  counties  having  separate 
criminalronrts)  which  badtteen  prescribed 
«ind  followed  in  ISt.  Louis  since  the  Revi- 
•iun  of  ]S5&,  are  we  not  b'>und  to  assume 
That  it  would  have  said  so?  The  fact  that 
it  did  not  say  so.  while  amending  the  sec- 
tion in  other  particulars,  precludes  our 
adoption  of  the  meuniuK  which  the  leKla- 
lature so  plainly  avoided  expressinic.  VVe 
4lo  not  regard  the  section  in  qnestlnn  as 
imposing  on  the  circuit  Judges  the  duty  of 
flrat  passing  on  bail,  to  the  exclusion  of 
the  judge  of  the  eriniinal  court,  in  coun- 
tieH  having  both  courts.  The  Judge  of  the 
court  under  whuse  prot-ess  the  aecuned  la 
in  custody  has  power  (within  his  jurisdic- 
tion V  to  act  In  the  matter  of  ball  without 
ifwaing  any  writ  ot  bnbens  corpus.  Rev. 
St.  INhO,  S  412!).  But  where  some  other 
Judge  must  be  invoked, and  the  use  of  that 
writ  beooroes  necessary,  section  5414  is  in- 
tended todefinetbelineof  procedure  there- 
on. 

The  plaintiff  has  cited  State  v.  Ramsey, 
(186«,)  23  Mo.  327,  and  State  v.  Woolery. 
H861,)  89  Mo. 525, as  tending, In  some  way, 
to  support  Ms  poHltltm.  It  may  be  re- 
marked that  the  section  (now  part  of  aec- 
tion  4049)  dIseuBsed  in  thom  has  undergone 
Hulistantlal  nmendtr.ents  and  enlargement 
Hince  those  judgiTientH  were  rendered,  and 
we  find  nothing  In  them  milltatlngagalnst 
the  views  we  take  of  the  present  case. 
Wttk  these  observatloTiB  weconelnde  that 
tbe  circuit  judge  was  entirely  right,  on  tlie 
meritH,  in  entertaining  Flattenburg's  ap- 
l»licati&n.  The  demurrer  to  the  defend- 
Bot's  return  ia  overrated,  tbe  rule  to  sbow 
v.20s.w.no.23— 43 


cause  discharged,  and  ttaewMt  of  pro4itbl> 
tion  denied. 

SHRRWoon,  C  J.,  and  Blace  and  Bkaos. 
JJ.,  concur. 


Tdbnrb  et  ul.  V.  XJtnov  Pao.  Bt.  Co. 

(Sttpreme  Court  of  tf iraotcrl,  DMaion  No.  t. 
Dec.  IS,  1893.) 

BJBCTMEXT— BOO^DAEIIS— EviDEiTCS  — COXBTBUO 

Tios  or  Desd— Adtsrsb  Possessios. 

1.  A  northwest  quarter  section,  borderlaf 
on  ft  atnte  line  on  the  west,  contained  170.41 
acres.  Plaintiff  purchased  30  acres  off  tlM 
south  end  of  tike  east  half  by  mesne  con> 
veyancei)  from  the  patentee,  and  claimed  to  a 
north  and  south  line  dividing  the  quarter  sec- 
tion in  equal  halves;  the  only  evidence  of  the 
patent  being  a  statement  in  plaintiff's  abstract 
thot  it  grants  "the  east  half  of"  such  quartur, 
etc.  Defendant  claimed  throngh  B  patent 
granting  the  -west  half  of  the  quarter  "contain- 
ing 90.41  acres,  according  to  the  official  plat  of 
the  survey  «  •  «  returned  to  the  generai 
land  oltioe,"  thus  placing  the  north  and  south 
dirision  line  15  feet  east  of  the  line  claimed 
by  plaintiff.  The  government  plat  and  tield 
notes  show  that  the  section  was  platted  and 
surveyed  according  to  law,  the  excess  being  car- 
ried to  the  western  half,  and  that  tbe  west  line 
of  the  east  half  as  claimed  by  defendant  was 
the  same  as  the  west  line  of  the  truct  described 
in  phiintiff's  deed.  Bad,  that  plaintiff  showed 
no  title  to  the  strip  of  land  in  dispute. 

2.  Where  the  immediate  deed  to  plaintiffs 
called  for  30  acres  off  the  south  end  of  the  "east 
half,"  plaintiffs  could  not  acquire  possession  of 
tbe  disputed  strip  by  treating  it  as  part  of  their 
30  acres,  on  the  theory  that  possession  of  part 
of  a  tract  under  color  of  title  is  possession  of 
the  whole,  as  the  words  "east  half  refer  to  the 
government  siibdlvision,  and  not  to  a  subdivision 
by  a  line  dividing  the  quarter  into  two  equal 
parts. 

3.  Open,  exclusive,  and  eontinnons  posses- 
don  by  defendant  railrond  of  a  right  of  way  for 
14  years,  wlthont  any  i>erniissIon  or  license  from 
or  contract  with  plaintiffs,  is  of  itself  saffident 
evidence  that  such  possession  was  adverse  to 
plaintiff. 

Error  to  circuit  conrt,  Jackson  county; 
James  Gibson,  Judge. 

Ejectment  by  Elien  S.  Turner,  Ulyaae* 
Turner,  Settle  T.  Tamer,  Hontas  Turner, 
Fanny  Turner,  Logan  Davia  and  William 
O.  Davis,  her  liusbund,  Charlotte  Uowmar 
and  Joseph  Bowmar,  her  husband,  Leater 
Turner,  James  T.  Thornton,  J.  P.  Henry, 
and  John  McCoy  against  tbeDnion  Pacifla 
Railway  Company.  Judgment  for  defend*- 
ant.     Plaintiffs  bring  error.    Affirmed. 

H.  O.  Boffifeas,  for  plaintlHs  in  error. 
John  W.  Beehe  and  if'.  T.  iMthatn,  lor  de- 
fendant in  error. 

Bi.ACK,  i.  1.  Some  of  tbe  plaintiffs  ar« 
original  proprietors  of  Turner  &.  Co.'s  ad>- 
ditinn  to  the  city  of  Kansas,  and  tbe  other 
plaintiffs  represent  the  interests  of  the 
remaining  original  proprietors.  Ttaeae 
proprietors  acquirefl  30  acres  of  land  oS 
of  the  south  end  of  the  E.  %  of  the  N.  Wt 
X  of  section  6  in  township,  etc.,  in  or 
about  tbe  year  1856,  by  deeds  from  differ- 
ent  persons.  They  laid  the  land  off  into 
an  addition,  and  flied  their  plat  thereof  in 
1857.  Tbey  brought  this  action  of  ejects 
ment  in  September,  18)43,  to  recover  a 
parcel  16  feet  is  width  by  120  fuet  In  length, 
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from  north  to  south,  west  of  ami  adjoin- 
iriK  lot  25  In  block  4S  of  that  addition. 
The  went  line  of  lot  25  Is  the  west  line  of 
the  addition,  as  the  addition  is  laid  ont 
by  the  plut.  The  raliniad  trades  of  the 
defendant  cross  the  north  end  of  tlie  strip 
of  land  sued  for.  The  defendant  flle<l  a 
nonclaim  as  to  all  the  land  descrlhed  in 
the  petition  except  that  occupied  by  its 
trades  since  IWM  or  1SG9.  Section  «  Is 
bounded  on  the  west  by  the  state  line, 
and  the  northwest  quarter  is  fractional, 
and  contains  170.41  acres.  This  anIC  ap- 
pears to  have  been  bruiiKht  on  the  theory 
that  in  dividing  this  quarter  section  into 
an  east  and  west  half  tliellneHhould  be  run 
aoas  to  make  each  half  equal  In  area.  On 
this  theory  the  dlvldlDK  line  would  run  15 
feet  west  of  the  west  Hue  of  the  addition 
as  laid  out  by  the  plat  thereoft  thus  leuv- 
ioK  a  strip  of  land  still  belonsinff  to  tlie 
addition  proprietors.  The  land  soed  for 
is  part  of  tills  strip. 

Looklnu;  now  to  the  evidence,  we  find 
the  plaintiffs  clnlni  by  mesne  convey- 
ances under  Gabriel  Phllllbert,  the  puten- 
tee.  This  patent  is  not  before  us,  and  all 
we  know  of  it  Is  the  stutenient  in  the  ab- 
stract that  it  grants  to  the  patentee  "the 
east  half  of  the  northwest  quartt-r  of  sec- 
tion 6,  township  49,  of  ran>te  SS."  The 
defendant,  linwever,  put  in  evidence  a  pat- 
ent to  Chouteau,  Rrantinp:  to  him  the  west 
half  of  said  quarter  section,  ''contalninK 
ninety  acres  and  forty-one  one  hundredths 
of  an  aire,  according  to  the  otHcial  plut 
of  the  survey  of  said  land  returned  to  the 
Keneral  land  nfltce  by  the  surveyor  gen- 
eral." The  government  plat  of  this  sec- 
tion and  the  field  notes  of  the  survey,  pro- 
duced in  evidence,  Hhow  tliat  the  section 
was  surveyed  and  platted  accordlne  to 
law, — that  Is  to  say,  the  excess  In  quan- 
tity was  carried  into  the  western  subdi- 
visions of  the  section;  so  that  the  east 
half  of  this  quarter  SPction  conttains  80 
acres,  and  the  west  half  0U.41  acres.  As 
the  Chouteau  patent  refers  to  the  plat, 
the  plat  and  the  field  notes  of  the  survey 
are  made  a  part  thereof.  The  same  thlnn 
■nny  be  said  of  the  Phllllbert  patent,  for, 
in  the  absence  of  proof  to  the  contrary, 
It  will  be  presumed  tiiat  tlie  Kovernmcnt 
offlcinls  sold  the  land  accordlns;  to  law, 
and  the  public  land  laws  provide  for  the 
sale  of  the  public  domain  nccordinK  to 
the  plat  and  survey  returned  by  the  sur- 
veyor general.  Indeed,  nothing  can  tie 
dearer  than  this:  that  to  identify  the 
land  granted  by  the  Hiiited  States  patents 
resort  must  be  hud  to  the  plat  and  Held 
notes,  and  In  doing  this  we  find  the  east 
half  of  the  quarter  section  contains  MO 
acres  and  the  west  hnltOU.41  acres.  Guided 
by  the  pint  and  field  notes  of  the  govern- 
ment survey,  the  west  Hue  of  the  east  hnlf 
of  the  quarter  section  is  the  same  as  the 
west  line  of  Turner  &  Co.'s  addition. 
The  plaintiffs  have  tiierefore  shown  no 
paper  title  to  the  land  in  suit,  and  the 
court  properly  so  declared. 

2.  Plaintiffs,  having  failed  to  show  a 
paper  title  to  the  parcel  of  land  In  suit, 
aeek  to  build  up  u  title  thereto  under  and 
by  ff)rce  of  the  statute  of  limitations.  To 
do  this  they  say  that  the  immediate  deeds 
to  them  do  include  this  stiip  of  land,  and 


they  then  seek  to  apply  the  rale  that  poa- 
Session  of  a  part  of  a  tract  of  land  nnder 
color  of  title  is  possewion  of  the  whole. 
It  Is  true  that  these  immediate  deeds  to 
the  addition  proprietors  call  for  SO  acres 
off  of  the  south  end  of  the  east  half  of  the 
northwest  quarter,  etc.;  bnt  the  words 
"east  half,  "'US  used  in  tiiese  deeds,  have 
reference  to  the  governmnnt  subdiTislon 
of  the  quarter  section,  and  not  to  a  subdi- 
vision of  the  quarter  section  by  a  line 
dividing  it  into  two  equal  parts  as  to 
area.  That  the  words  "east  half  refer 
to  the  government  sttbdivision  of  the 
quarter  section  is  too  clear  to  admit  ol 
any  doubt  whatever.  The  plaintiffs  there- 
fore have  not  even  a  color  of  title  to  this 
strip  of  land  which  they  seek  to  recover. 
They  have  shown  neither  color  of  title, 
nor  actual  possession  of  It  for  a  period  of 
10  .rears.  Had  the  trial  court  sustained  a 
demurrer  to  the  plaintiffs'  evidence,  we 
would  nHlrni  the  Judgment  on  that  ruling. 
But  the  trial  court,  out  of  great  caution, 
gave  instructions,  at  the  request  of  the 
plaintiffs,  to  the  effect  that,  if  they  took 
possession  under  their  deeds,  and  held 
such  possession  adverse  to  all  persooM  for 
a  period  of  10  years,  the  finding  ahould 
be  for  them,  nnless  they  had  abandoned 
the  possession  prior  to  the  time  defendant 
placed  Its  tracks  upon  the  land.  Instruc- 
tions were  also  given  at  the  request  of  the 
defendant  to  the  effect  that  It  It  took  and 
had  held  actual,  open, continuous,  and  un- 
interrupted poRsessIun  for  10  years  next 
before  the  commencement  of  the  suit,  then 
the  finding  should  be  for  It.  The  chief  ob- 
jection to  these  instructions,  given  at  the 
reqnest  of  the  defendant.  Is  that  there  la 
no  evidence  tending  to  show  that  the  poo- 
sesslnn  by  defendant  was  adverse.  The 
proof  is  clear  and  undisputed  tliat  the 
company  bnllt  Its  tracks  across  the  atrip 
of  land  In  suit  in  18<!8  or  1K69.  It  has  from 
that  time  to  the  commencement  of  this 
suit  occupied  and  used  theland  for  a  right 
of  way;  and  this  use  has  been  open,  ex- 
clusive, and  without  interruption.  The 
suit  was  comnienced  in  1883.  No  wit- 
ness, it  Is  true,  testined  in  so  many  word* 
that  the  defendant  claimed  to  own  the 
land  occnpled  by  its  tracks:  bnt  tliere  Is 
no  evidence  showing  or  tending  to  show 
that  the  railroad  company  took  or  en- 
tered Into  possession  by  permission  of  or 
licence  from  the  plaintiffs,  or  nnder  any 
contract  with  them.  There  Is  and  can  be 
no  pretense  of  any  contractual  relation 
between  theplaintlffsnnddefendaat.  This 
being  so,  the  fact  of  actual,  open,  and  con- 
tinuous pusseMslon.  by  defendant  Is  of  itneir 
saificlent  evidence  that  the  possessioB 
was  adverse  to  the  plaintiffs.  Thedefend- 
ant'scase  did  not  rail  for  any  other  ortor- 
ther  evidence.  There  is  no  merit  what- 
ever in  the  plain  tIfIR' case,  and  tbejads- 
meot  to  affirmed.    All  concur. 


Statb  ▼.  Jackson. 
(Supreme  Court  of  AflMourL   Dea  U,  ISML) 
Vaum  Pbetexses— CoN-nnsNca  O/m— Ixnior- 

MRNT — BvtDBNCB. 

1.  An  indictment  chanHng  defendant  with 
onlawfully  attempting  to  obtain  from  M.  moMy. 
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"by  means  *  *  *  of  a  cheat  and  a  fraad  and  a 
trick  and  deception,  and  false  and  fraudulent 
Tepresentation,  and  a  fiilse  pretense  and  a  con- 
fidence came,  with  Uie  felonious  intent  to  de> 
fraud  M.,  sufflcieutljr  iuforms  defendant  of  tlie 
"nature  and  cause  of  the  accusation,"  as  re- 
quired by  Bill  of  Rislita,  I  'J2,  and  is  in  com- 
Miance  with  Bev.  St.  |  3820,  providing  that 
every  person  who,  with  intent  to  cheat  and  de- 
fraud, shall  obtain,  or  attempt  to  obtain,  *  •  * 
by  mean*  or  by  use  of  any  trick  or  deception,  or 
false  and  fraudulent  representation  or  state- 
ment or  pretense,  or  by  any  other  means  or  in- 
■tniment  or  device,  commonly  called  'the  confl- 
dence  Rame,'  *  *  •  shall  be  deemed  guilty 
of  a  felony;  •  •  •  [and]  it  shall  be  •  *  • 
anSicient  *  *  *  to  cbarge  that  the  accused 
did  on  — . —  unlawfully  and  feloniously  attempt 
to  obtain  (as  the  case  may  be)  from  A.  •  •  • 
his  •  •  •  money  •  •  •  by  means  and  by 
use  of  a  cheat  or  fraud  or  trick  or  deception, 
or  false  and  fraudulent  representation  or  state- 
ment, or  false  pretense  or  confidence  game." 
Sherwood,  C.  JT,  and  Brace  and  Gantt,  JX, 
dissenting. 

Z  In  a  trial  for  attemptiDg  to  obtain  money 
by  "the  confidence  game,  where  the  evidence 
snows  that  defendant  and  two  others,  jointly 
indicted  with  him,  operated  together  in  con- 
ducting the  game,  the  prosecution,  for  the  pur- 
pose of  showinj;  intent,  may  introduce  evidence 
of  another  similar  transaction  by  the  parties 
with  a  person  other  than  the  prosecntinigr  wit- 
ness, even  though  such  person  in  his  testimony 
calls  the  transaction  robbery,  and  it  differed  in 
detail  from  the  charge  on  trial,  but  constituted 
in  fact  the  crime  of  obtaining  money  by  "the 
confidence  game." 

3.  In  a  trial  for  attempting  to  obtain  money 
by  the  confidence  game,  it  is  reversible  error  to 
wholly  omit  from  the  charge  to  the  Jury  the 
element  of  intent  to  cheat  and  defraud. 

In  banc.  Appeal  from  circuit  coart, 
Clarlc  cunnty;  Bbnjahin  E.  Turner, 
JudKe. 

Tliomaa  Jnckson,  uHaa  John  E.  Moore, 
waa  eonvlfted  of  attemptins  to  obtain 
money  l)y  "the  confidence  game,"  and  ap- 
peals.   Revenwid. 

Chas.  T.  Nola  nd,  for  a  ppellan  t.  John  it 
Wood,  Atty.  Gen.,  for  tbe  State. 

Thomas,  J.  1.  Tbe  indictment  In  thla 
cnae  la  drawn  ander  Hcctlon  8820,  Rev.  St. 
1889,t  and  it  charpcea  that  defendant, 
Geuree  tlalgbt,  and  Isaac  l<eTy,  at  tbe 

■Rev.  St  S  3820:  "Every  person  who,  with 
intent  to  cheat  and  defraud,  shall  obtain,  or 
attempt  to  obtain,  from  any  other  person  or  per- 
sons, any  money,  property,  or  valuable  thing 
whatever,  by  means  or  by  use  of  any  trick  or 
deception,  or  false  and  fraudulent  representa- 
tion or  statement  or  pretense,  or  by  any  other 
means  or  instrument  or  device,  commonly  called 
the  confidence  game,'  or  by  means  or  by  use 
of  any  false  or  bogus  check,  or  by  any  other 
written  or  printed  or  engraved  instrument,  or 
spnrious  coin  or  metal,  shall  be  deemed  |;nilty  of 
a  felony,  and  upon  conviction  be  punished  by 
imprisonment  in  the  penitentiary  for  a  terra  not 
exceeding  seven  years.  In  every  indictment 
nnder  this  section  it  shall  be  deemed  and  held 
a  saflicient  description  of  the  offense  to  charge 

that  tbe  accused  did,  on ,  unlawfully  and 

feloniously  obtain,  or  attempt  to  obtain,  (as  the 
case  mny  De.)  from  A.  B..  (here  insert  the  name 
of  the  person  defrauded,)  his  or  her  money  or 
property,  b^  means  and  by  nse  of  a  cheat  or 
fraud  or  tnck  or  deception,  or  false  or  fraudu- 
lent representation  or  statement,  or  false  pre- 
tense or  confidence  game^  .or  false  and  bogus 
ebeck  or  Instrament,  or  coin  or  metal,  as  the 
case  may  be,  contrary  to  the  form  ef  tbe  atat- 
atea.'*  etc.   Ber.  St.  iSTii,  %  15(0. 


county  of  Clark,  did  unlawfully  and  feloni- 
onsiy  attempttoobtalafrom  John  Mantle 
tbe  cum  of  $y,500or  theKOoda  and  chattels 
of  aaid  John  Mantle,  "by  means  and  by 
use  of  a  cheat  and  a  fraud  and  a  trick 
and  deception,  and  Inlse  and  (raudulent 
rpprcHentallon,  and  a  lalse  pretense  and  a 
coufldence  game, "  with  tbe  lelonlous  In- 
tent to  cheat  and  defraud  tbe  said  John 
Mantle.  We  do  not  concur  In  tbe  conten- 
tion that  tbla  charse  Is  not  sufficiently 
definite  and  explicit  to  Inform  defendant 
of  (he  nature  and  cause  of  the  accusation, 
within  the  meanlnfc  of  section  2*2  01  our 
bill  uf  righta.  Tbe  cbarge  is  In  compliance 
with  the  statute,  and  on  the  authority  of 
State  T.  Morgan,  (Mo.  Sup.)  2U  S.  W.  Bep. 
460,  we  must  hold  It  sutticjent. 

2.  The  court  admitted  evidence  of  an- 
other transaction,  for  tbe  purpose  of 
showing  defendant's  Intent.  Theevidence 
tended  to  show  that  In  September,  IMtl, 
tbe  two  men  Jointly  indicted  with  defeml- 
ant  Induced  John  Mantle  to  show  them 
hia  farm,  In  Clark  county,  wltb  a  view,  on 
their  part,  of  parchasing  It.  That  while 
going  around  the  farm  In  a  wagon  tbey 
came  across  defendant  In  a  fence  corner, 
who  got  up  and  said,  "Hello.  Yanks;"  tn 
whicb  the  twoconfederates  replied  by  call- 
ing him  "Texas,"  all  pretending,  however, 
to  he  strangers  to  each  other.  Defendant 
said  he  was  bunting  a  sister,  who  bad 
married  a  man  by  the  name  of  Hamburg, 
In  order  to  pay  her  her  part  of  917.(MM> 
which  they  bad  Inherited  from  their  fa- 
ther, at  the  same  time  opening  a  valise 
he  had,  and  exhibiting  five  or  six  bundles 
of  money,  or  what  looked  like  money. 
Mantle  said  he  knew  Hamburg,  and  wonid 
show  defendant  where  he  lived.  Defend 
ant  then  said  he  had  bad  bad  luck  lately; 
that  the  landlord  where  he  had  stopped 
bad  won  $1,000  from  him.  Tbe  two  con- 
federates seemed  to  be  much  interested, 
and  inquired  how  he  bnd  lost  tbe  money. 
Defendant  pnlled  out  fonr  cards,  with 
which  all,  except  Mantle,  played,  and  they 
pretended  that  the  two  confederates  bac 
won  $3,.')00  from  defendant.  The.v  then 
asked  Mantle  to  play,  uud,  though  object 
Ing  at  first,  he  was  induced  finally  to  turn 
acardortwo;  whereupon  they  claimed  he 
hiid  won  $3,500,  and  defendant  took  out  a 
roll  of  blllM,  and  commenced  to  count  the 
money,  laylnc  a  $^  bill  In  Mantle's  hand, 
but  Immediately  took  It  back,  remarking 
that,  if  the  latter  could  show  he  could 
bave  paid  If  he  had  lost,  he  would  then 
pay  the  $3,600.  Mantle  was  asked  If  he 
had  $3,.')00,  and  he  replied  that  he  did  not, 
but  could  get  that  much ;  and  was  finally 
Induced  to  go  to  a  bank  In  Farmingttin, 
where  he  did  business.  In  company  with 
the  two  confederates,  leaving  defendant 
on  the  roud.  The  banker  pave  Mantle  a 
certificate  that  he  could  get$3,5U0,  If  neces- 
sary, and  they  returned  to  defendant;  but 
this  certificate  was  not  satisfactory,  and 
after  some  more  parleying  the  parties  sep- 
arated. The  state  Introduced  Stephen 
Trice  as  a  wltneift,  who  was  permitted, 
over  the  objections  of  defendant,  to  testify 
that  in  June,  1^01,  the  same  men  ap- 
proached him  on  his  farm  in  Clinton  coun- 
ty. Mo.,  In  tbe  same  manner  they  had 
Mantle.    Uls  stoiy  wag  similar  in  many 
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renpectii.  He  ffot  $3,500  In  caBb,  however, 
and  took  tt  to  the  men  on  the  road,  where 
the  game  of  enrdH  was  played,  and  where 
they  iihtalned  hie  money,  bat  exactly  bow 
he  did  not  eeem  to  know.  He  was  triKbt- 
ened  by  their  conduct  and  conversation. 
Boineof  the  men  were  masked,  and,  atter 
g^ttlne  bi«  money,  one  of  theiu  threw  a 
mask  of  some  sort  over  his  face,  after 
which  he  became  nnconacioiis  tor  a  while. 

8.  The  ireneral  ruin  that,  in  a  prosecu- 
tlon  of  tItiM  sort,  acts  of  a  defendant,  sim- 
ilar to  the  one  for  which  he  Is  belDf?  tried, 
are  admiHsible  for  the  purpose  of  showing 
the  Intent  with  which  the  act  charRcd  vrns 
done,  is  not  denied.  But  It  is  earnestly 
iDsinted  that  the  transaction  detailed  by 
Trice  Is  not  simllnr  to  the  one  detailed  by 
Mantle,  in  that  the  former  amounted  to 
mbbery,  while  the  latter  amounted  to  nn 
attempt,  If  any  crime  at  all,  to  obtain 
money  by  falne  pretenses  and  a  condilence 
game.  While  the  witness  Trice  called  the 
act  in  his  case  robbery,  we  do  not  think 
that  defendant  could  have  been  convicted 
of  that  crime  on  Trice's  testimony.  That 
act  constituted  the  crime  defined  by  sec- 
tion SS'Jfi,  supra,  which  was  componed  of 
elements  constituting  a  series  of  fraudu- 
lent and  false  declarations  and  acts,  by 
which  theconfidenre  of  the  party  was  first 
Abtalned,  and  the  party  then  fleeced;  and 
the  transactions  with  Trice  and  Mantle, 
however  differluK  In  detail,  were  similar 
in  KenernI  outline,  and,  for  the  purpose  of 
showInK  the  intent  of  defendant  and  his 
eonfedera tes  in  theirdealinRs  with  Mantle, 
the  state  had  a  right  to  prove  the  trans- 
action with  Trice.  State  v.  Myers,  82 
Mo.  658;  State  v.Bayne,  KS  Mo.  6lM:  State 
T.  Sarony,95  Mo.  349.  8  8.  W.  Rep.  407.  At 
the  time  of  the  admission  of  this  evidence 
and  afterwards,  by  an  instruction  the 
court  speciflcaily  told  the  Jury  Its  object, 
and  how  far  and  for  what  purpose  It 
should  be  considered  by  them  in  making  np 
their  verdict. 

4,  The  Intent  to  cheat  and  defraud  con- 
stitutes the  main  element  in  rrimes  of  the 
character  charged  in  this  Indictment,  and 
tbecoart  erred  In  wholly  omitting  that 
dement  In  the  instructions  to  the  Jury. 
State  ▼.  Norton,  70  Mo.  181);  State  v.  My- 
ers,  supra.  And  for  this  error  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Black,  Barclay,  and  Uaofarlanr,  JJ., 
eoDCur. 

SBbrtwooD,  C.  J., and  Brack  and  Ga:itt, 
JJ.,  idtanMitlaa.)  We  dissent  solrly  on 
the  ground  of  the  Invalidity  of  the  indict- 
ment, and  therefore  are  tor  a  Blmple  re- 
remal  of  the  Judgment. 


Otis  Co.  ▼.  MrasouRi  Pac.  Rt.  Co. 

(SujMvnw  Court  of  AficnourL  DMaUm  No.  i. 
Deo.  12, 1S93.) 

Cabbisk  —  Bill  or  Ladiso  —  Iittebstatb  Coh- 

MBKCB  —  ^EOUOSSCB  OF  AOKSTT  —  BVIOBXC*— 
tMSTRUCTtOB. 

1.  In  an  action  hroasht  is  Missooii 
•gainst  a  railroad  company  for  the  value  of  coV- 
taa  destroyed  in  tnuulro  by  fira^  tt  appeared 


tbat  the  bOl  of  laAnir  was  made  fa  TTeza^ 
and  the  cotton  was  shipped  to  Massachnaetta. 
Defendant  answered,  setting  np  a  provirion  in 
the  bill  of  lading  that  "this  companv  shall  not 
be  liable  for  loi«s  or  damage  by  fire,  to  which 
plaindfif  pleaded  in  repl^  a  atatnte  of  Texas, 
declaring  void  any  limitadon  by  carrierfi  or 
their  common-law  liability,  bnt  tt  appeared 
that  the  statute  did  not  apply  to  shipments  to 
points  without  the  state.  2fr/il,  that  it  was  er- 
ror to  refuse  an  instruction  that  the  bill  of  lad- 
ing, being  a  through  one,  shoidd  be  constmed  by 
the  laws  of  Missouri,  as  such  instrucdon  would 
be  cqulralent  to  disrogardin);  tlie  statute  plead- 
ed, and  place  defendant's  liability  solely  under 
the  common  law,  i>qunll7  in  force  in  both  states. 

2.  lu  an  action  by  the  owner  of  cotton 
against  a  common  carrier  to  recover  damages 
for  its  loss  by  fire,  the  evidence  showed  that 
the  carrier,  after  receiving  it,  placed  it  in  thp 
hands  of  a  third  party,  to  b«  compressed;  tliat 
the  compress  was  a  large  shed,  open  on  the 
east,  where  a  platform  45  feet  tuide  reachi-d 
a  railroad  track  on  which  were  sereral  can 
loaded  with  cotton,  from  one  of  which  a  serv- 
ant of  the  compress  company  removed  a  bale  in 
which  the  fire  originated  about  five  minutes  aft- 
erwards; that  the  officers  and  employes  of  the 
compress  company  indulged  in  smoking  under 
and  around  the  shed;  that  one  employe  bad 
been  seen  carrying  matches  behind  his  ear; 
that  on  the  day  of  the  fire  an  officer  of  the 
company  was  sren  under  the  shed  walking  ovi?r 
somit  cotton  with  a  lighted  dgar  in  his  hand. 
Udil,  that  the  evidence  was  suffident  to  sup- 
port a  finding  that  the  fire  arose  from  the  neg- 
ligence of  the  compress  company. 

3.  ^Vhere  a  railway  company,  in  a  hill  of 
lading  for  the  shipment  of  cotton,  reserves  the 
right  to  have  it  compressed,  and  afterwards 
places  it  in  the  hands  of  a  compress  company 
for  that  purpose,  such  compress  company  be- 
comes the  agent  of  the  railway  company,  and. 
If  the  cotton  is  damaged  or  destroyed  by  the 
negligence  of  the  compress  company,  the  rail- 
way company  is  liable  to  the  owner. 

Appeal  from  St.  Louts  circuit  court; 
Da.nikl  DiLLo.v,  Judge. 

Suit  by  the  Otis  Compauy  against  the 
Missouri  Pacitlc  Hallway  Company  to  re- 
cover damages  for  the  burning  of  cotton 
which  defendant,  as  common  carrier,  had 
undertaken  to  transport  from  McKtnney. 
Tex.,  to  Ware,  Mass.  Jndgroentfurplaia- 
tiff.    Defendant  appeals.    Aftlrraed. 

Jackson  &  Mootnomery,  tor  appellant. 
Fred  WisHieaus,  tor  respondent. 

Black,  -T.  Plaintiff,  a  corporation  or- 
ganised nnder  the  laws  of  the  state  of 
Massachusetts,  brought  this  snit  to  recov- 
er damages  tor  the  loss  of  certain  cnttoD 
delivered  to  defendant  for  shipment,  it  li 
alleged  that  the  cotton  was  lost  by  tba 
carelessness  of  thedelendant.  Theansirer 
sets  up  a  clause  In  the  billot  lading  ex- 
em  pting  defendant  from  liability  in  cased 
loss  or  damage  by  fire,  and  avers  th«t  the 
cotton  was  destroyed  from  such  canss 
without  fault  or  negllgeucc  on  the  part  of 
the  defendant.  The  reply  pleads  a  statuts 
ot  the  state  of  Texas  making  void,  so  the 
plaintiff  insists,  the  exempting  stlpoia- 
tlon  so  pleaded  in  the  answer.  The  coort 
sitting  as  a  Jury  found  for  tlie  plalntltl. 
and  assessed  its  damages  at  the  agreed 
value  ot  the  cotton.  It  was  agreed  on  tb« 
trial  that  the  plaintitf,  tbroogii  Its  BKeats, 
delivered  to  defendant  at  McKlnney,  la 
the  state  ot  Texas,  100  bales  of  cotton,  to 
be  shipped  to  Ware,  in  the  state  ot  Massa- 
chusetts, pursuant  to  a   bill  of   ladbv. 
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wbleb  Is  made  a  part  ol  tbe  aKceed  facts : 
that  defrudant  carried  Ibe  cotton  to 
QreenviUe,  In  ttaa  state  ol  Texas,  to  bave 
It  compresserl :  and  tha  t  62  hales  were  de- 
■troyeil  by  a  Are,  which  occurred  at  the 
can»i«rea8  on  the  14th  Mnrember,  1SK9. 
Tbe  bill  of  ladiae  provides  that  thecotton 
may  pass  tbrousli  the  cnstody  of  several 
earriers,  and  tben  follows  this  lanKuage: 
"Neither  ol  said  carriers,  nnr  this  compa- 
ny, shall  he  liable  fur  Iosh  (»r  damage  of 
any  kind  occasioned  by  delays  from  any 
cause,  or  by  clianije  of  weather,  or  for  loss 
or  damafte  by  flre,  or  for  loss  or  damage 
on  seas,  lakes,  canals,  or  rivers.  •  •  • 
Tbe  carriers  reserve  to  thpmselves  the 
privileKe  of  compressing  all  cotton  signed 
fur  on  this  bill  of  ladlDfC."  The  evidence 
discloses  tbe  foUowInK  facts:  Tbestruc- 
toreuaed  by  the  compress  company  con- 
sisted ol  a  lar^resbed,  closed  on  tbe  north, 
west,  an(i  sooth  sides,  but  open  on  tbe 
east  8id<>,  and  a  platform  800  feet  ions,  ran- 
nlnK  north  and  south,  and  extendinfr  out 
east  lr<im  tbe  open  side  uf  tbe  ohed  (or  a 
width  of  45  feet  to  a  railroad  track.  Thin 
"compress  track."  as  it  is  called,  was  full 
of  cars  loaded  with  cotton  at  tbe  time  of 
tbe  flre.  Tbe  narruw-gauRe  cars  were 
open,  and  the  cotton  oa  them  exposed. 
The  standnrd-irause cars,  with  one  ezcpp- 
tlon,  were  closed  box  cars.  There  were 
some  2,000  bales  In  the  shed  and  on  the 
platform.  Tbe  men  at  woik  for  tlie  com- 
press  company  movetl  a  bale  of  nneom- 
pressed  cotton  from  this  open  standard- 
ganjtecar  to  tbe  platform,  and  thence  by 
a  track  for  a  distance  of  150  feet  to  the 
abed,  and  there  placed  it  on  end.  In  5 
minutes  thereafter  Are  was  discovered  In 
this  bale,  just  above  the  lower  end.  The 
fire  Mpread  througbont  the  shed  In  tbe 
spare  of  10  minutes.  Thouc;b  tbe  machin- 
ery of  the  press  was  operated  by  stean, 
atill  It  appears  the  boiler  fires  were  al- 
lowed to  so  down  on  Saturday,  nnd  had 
nut  been  lighted  since  that  time.  The  flre 
oecnrred  at  about  4  p.  M.  on  tbe  followlDR 
Monday  Tbusfartbereianosnbstantial 
conflict  in  tbe  evidence.  The  evidence 
tends  to  establish  these  further  facts: 
That  there  were  five  or  six  railroad  trucks 
50  or  60  leet  east  of  the  compress  track,  all 
in  use;  tbat  two  eneines  were  used  fur 
switchioK  purposes,  one  a  standard  and 
tbe  other  a  narrow  gauKe,  but  both  oper- 
ated by  defendant;  and  that  these  engines 
were  often  on  these  trackn  and  near  the 
compress.  The  mure  specific  evldenotr  is 
tbat  the  compress  track  was  nut  used  tor 
switchlne  purposes :  tbat  f<tBndHrd-Kaa(;t> 
rarH  were  set  in  on  the  north  end,  and 
DMrrow-aauKe  ears  at  the  south  end; 
tbat  both  ens;ines  were  supplied  with 
(cuod  spark  arresters,  and  would  not 
throw  sparks  farenouRh  to  catch  cotton 
15  feet  distant,  and  tbat  they  bad  not 
been  on  the  compress  track  tor  an  hour 
or  two  before  tbe  fire.  Tbe  compress 
company  had  In  its  employ  some  SO  or  30 
perxona,  mostly  uexroes.  Une  or  two 
wltuesses  say  smokinK  was  nut  allowed 
aronnd  tbe  premises,  but  there  is  much 
evidence  to  the  contrary.  Mr.  Downer, 
wbo  was  defendant's  freight  aorent  at 
OrreavUle  at  the  time  ol  the  flre,  testified: 
"  It  woa  a  eonuaoii  tUaK  to  see  the  aaper- 


intendent  and  clerics  smoMnK  in  the  ofllce 
located  in  one  part  of  the  shed.  I  remem- 
ber one  Instance  of  a  negro  employe  car- 
rying parlor  matches  stuck  behind  his  ear, 
and  of  calling  Superintendent  Murphy's 
attention  to  It.  Theflonr  in  tbe  vicinity 
of  the  press  was  usually  more  ur  less  cov- 
ered with  loose  cotton.  On  the  furenoon 
of  the  da^  of  the  fire  I  saw  Supt.  Mnrpby 
on  the  east  side  of  the  engine  room  on  tbe 
compress  platform  coming  towards  me 
with  a  cigar  lighted  In  his  hand.  He  was 
on  top  of  some  bales,  and  was  patting 
out  bis  cigar  as  he  approached  me.  I 
spoke  to  him  about  it,  and  he  said  there 
WHS  no  tire  in  the  cigar.  iSaw  Chief  Herk 
Mattox  smoking  under  thecoinpress  shed. 
There  was  cuttun  all  around  on  these  oc. 
caslons.  A  few  barrels  of  water,  stand- 
ing around  at  different  places,  cunstltnted 
the  only  available  preparations  made  to 
extinguish  fires.' 

1.  TIm?  rule  In  respect  to  contracts  of 
affreightment  Is  that  the  contrart  is  to  be 
governed  hy  tbe  law  of  tbe  place  where 
the  contract  is  made,  unless  tbe  parties 
have  Rume  other  law  in  view  at  the  time 
of  making  the  contract.  Hutcb.  Carr.  (2d 
Ed.)  §  144a.  Tbe  question  whether  the 
parties  have  contracted  In  view  of  the 
law  of  a  place  other  than  that  where  the 
contract  was  made  is  often  a  difficult 
one.  It  Is  a  qnestion  which  need  not  he 
considered  in  this  case;  for  the  supreme 
court  of  Texas  has  held  that  the  statute 
sot  up  in  the  rnply  does  not  apply  to  Inter- 
state or  foreign  shipments,  and  that  by 
Its  terms  it  applies  only  to  shipments 
purely  domestic,  such  as  begin  and  end  in 
that  state.  Railway  Co.  v.  Sherwood, 
(Tex.  Sup.)  19  S.  W.  Rep.  455.  We  accept 
this  ruling  as  the  correct  exposition  of  tbe 
law  for  all  the  purposes  of  this  case.  It 
follows  that  the  statute  pleaded  by  tbe 
plaintiff  does  not  apply  to  the  contract 
evidenced  by  this  bill  of  lading. 

The  only  dlrHculty  on  this  branch  of  tbe 
case  Is  to  determine  whether  the  trial 
court  disregarded  this  statute.  Tbat 
court  gave,  at  the  request  of  the  plaintiff, 
two  Instructions  to  the  following  effect 
First,  If  the  flre  at  the  cotton  compress 
was  caused  by  want  of  ordinary  cure  on 
the  part  of  the  defendant,  or  on  the  part 
of  the  compress  company,  then  the  find- 
ing should  be  for  plaintiff;  «econ(/,  if  the 
tiro  was  caused  by  want  of  ordinary  care 
on  the  part  of  the  defendant,  the  finding 
should  be  for  plaintiff.  But  tlie  court  re- 
fused an  Instruction,  asked  hy  defendant, 
that  the  Mil  of  ladlnp,  being  a  thrnngh 
one  from  Texas  to  MassachusettH,  abonld 
be  couHtrued  l>y  the  laws  of  this  state. 

It  Is  singular  the  defendant  did  not  ask 
a  pointed  instruction  to  Iheeffect  that  the 
Texas  statute  pleaded  did  not  apply  to 
(he  bill  ot  lading  sued  upon,  Instend  ol 
saying  tbat  tlie  bill  of  lading  should  he 
construed  by  tbe  laws  of  Missouri;  for 
tbe  contract  was  not  made  in  this  state, 
nor  does  It  appear  that  it  was  to  bs  per- 
formed In  whole  or  in  part  In  this  srate. 
As  the  defendant  could  limit  its  common- 
law  liability  by  contract  under  the  laws 
of  this  state,  it  is  fair  to  say  that  ttte  re- 
foaed  Instruction  asserts  the  proposition 
tbat  tbe  Texas  Btotnta  baA  na  appllea 
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tloD  to  the  case  Id  hand.  It  Bbould  linve 
been  given.  But,  from  the  instrnctiouB 
Kiven  at  the  reqaent  ot  the  plaiotltf.  It  ap- 
pears tbecuurt  placed  Its  flndlnK  for  plain- 
tlR  on  the  gruund  that  the  cotton  was 
lost  by  reason  of  the  DeKllRence  ot  the  de- 
fendant or  ot  the  cotton  compress  com- 
pany. We  understand  counsel  on  both 
sides  to  asree  that  this  was  the  ground 
on  which  the  court  rendered  Judgment  tor 
plalntiB.  The  Judgment  should  therefore 
not  be  reversed  for  the  error  In-  refusing 
the  defendant's  Instruction  before  men- 
tioned. 

2.  There  Is  no  doubt  bat  a  common  car- 
rier may,  by  contract,  relieve  hliiiRelf  from 
bis  couimon-luw  liability  us  insurer  of  the 
safety  ot  the  goods  delivered  to  him  for 
transportation  ;  but  It  In  equnlly  well  set- 
tled that  the  carrier  cannot,  even  by  ex- 
press contract,  exempt  himself  from  liabil- 
ity for  the  nep;IigeDce  of  hiinseif  orhlaserv- 
ants.  The  real  questions  in  this  case  are, 
therefore— f/ret,  whether  there  is  evidence 
tending  to  show  that  the  Ore  and  conse- 
quent destruction  ot  the  cotton  were  the 
result  of  negllt;euce  on  the  part  ot  the  de- 
fendant or  the  compress  company ;  and, 
second,  whether  the  defendant  is  liable  to 
plaiutifT  for  such  negligence  on  the  part  ot 
the  compress  company.  There  is,  in  our 
opinion,  no  evidence  of  such  nogligence  ou 
the  part  of  the  defendant,  as  dlstinguitihed 
from  negligence  of  the  compress  company. 
Tlie  negllgeuce,  if  any  there  was  on  the 
part  of  defendant,  must  have  been  in  no 
operating  the  enginns,  or  in  failing  to  sup- 
ply theui  with  proper  spark  arresters, 
that  sparks  from  them  caught  In  the  hale 
ot  cotton,  and  set  It  on  fire.  It  Is  now 
well  settled  In  this  court  that  the  sole  fact 
ot  fire  escaping  from  a  passing  engine, 
and  destroying  the  property  of  anotiier. 
Is  suffliient  to  warrant  an  inference  ot  neg- 
ligence, either  lu  tlie  equipment  of  the  en- 
gine or  in  its  manageuicnt.  The  proof  ot 
such  n  fact  makes  out  a  prima  facie  case 
for  the  plnlntiff.  Fitch  v.  Railroad  Co.,  45 
Mo.  322;  Kenney  r.  Railroad  Co..  70  Mo. 
21S;  Redmond  ▼.  Railroad  Co.,  76  Mo.  560; 
Wise  V.  Railroad  Co.,  85  Mo.  17«. 

But  the  cases  Just  cited  are  all  essential- 
ly different  from  the  one  in  hand.  Here 
there  is  no  direct  evidence  that  fire  escaped 
from  these  engines.  That  the  escape  ot 
Ore  may  be  shown  by  circumstantial  as 
well  as  direct  evidence  must  be  conceded. 
But  the  circumstances  in  evidence  do  not 
Justify  such  a  conclusion.  The  engines 
had  not  been  within  lOU  feet  of  the  shed 
for  an  hour  before  the  fire;  they  had  not 
during  that  time  been  nearer  than  60  feet 
to  the  cotton  In  the  cars  standing  on  the 
track.  At  the  time  the  tire  broke  out.  one 
engine  was  a  mile  from  the  cotton  shed, 
and  the  other  one  was  three  or  four  hun- 
dred feet  southwest  of  it.  Both  engines 
were  supplied  with  spark  arresters,  and 
the  wind  was  from  the  west,  according  to 
all  the  evidence.  We  bold  that  thecircuro- 
•tances  in  evidence  do  not  Justify  the  con- 
cInsiOD  that  this  bale  of  cotton  took  fire 
by  reason  of  sparks  from  the  engines. 

There  Is,  however,  an  abundance  ot  evi- 
dence to  support  a  finding  tbat  the  lire 
arose  from  negligence  of  the  compress 
rompany.    According  to  the  testimony  ot 


Mr.  Downer,  the  superintendent aud  cheek- 
ing clerk  carried  lighted  cigars  in  the  shed 
and  on  the  platform,  and  smoked  in  the 
ofDce.  He  saw  one  negro  with  matches 
behind  his  ear.  Such  conduct,  with  com- 
bustible material  on  oil  hands,  and  under 
the  feet  of  th<>se  employes,  must  be  charac- 
terlised  as  gross  negligence.  The  evidence 
of  this  witness  being  true,  the  wonder  l> 
that  this  conceru  stood  for  six  weeks; 
that  was  the  period  of  its  life. 

But  we  are  here  met  with  the  argument 
(hat  There  Is  no  evidence  to  show  that 
this  lire  originated  from  any  particular 
negligent  act  ot  any  of  those  servants  ot 
the  compress  company,  and  that  there  Is 
no  evidence  ot  negligence  causing  this  par- 
ticular fire,  save  the  mere  tact  that  thellre 
occurred.  Speaking  ot  the  maxim  that 
the  affair  speaks  tor  Itself,  It  is  said  by  re- 
liable authors:  "It  Is  not  that.  In  any 
case,  negligence  can  be  assumed  from  the 
mere  fact  of  tlie  accident  and  an  injury; 
but  in  these  cases  the  surrounding  circam- 
stances  which  are  necessarily  brought 
Into  view,  of  showing  how  the  accident 
occurred,  contain,  without  further  proof, 
sufficient  evidence  of  the  defendant's  duty 
and  of  his  neglect  to  perform  it.  The  fact 
of  the  casualty  and  the  attendant  circum- 
stances may  themselves  furnish  all  the 
proof  of  negligence  that  the  injured  per- 
son is  able  to  offer,  or  that  it  Is  necessary 
to  offer.  The  accident,  the  injury,  and 
the  circumstances  under  which  they  ocrnr 
are  in  some  cases  sufficient  to  raise  a  pre- 
sumption  ot  negligence,  and  thus  cast 
upon  the  defendant  the  burden  ot  eetab- 
lishlng  his  freedom  from  fault."  1  Shear, 
ft  R.  Neg.  (4tli  Ed.)  9  5U.  The  circum- 
stances attending  the  Injnry  may,  and 
often  do,  make  out  a  prtmu  fiicle  case  for 
the  plaintiff.  Witting  v.  Railroad  Co., 
101  Mo.  681, 14  8.  W.  Kep.  743. 

The  plftintitf's  case  does  not  stand  on 
mere  proof  that  the  cotton  was  destroyed 
by  fire.  To  that  fact  is  added  proof  ot 
careless  conduct  in  the  use  ot  fire  by  those 
who  managed  the  affairs  of  tlie  concern, 
and  that,  too,  on  tiie  very  day  that  the 
fire  occurred.  With  such  additional  proof, 
the  conclusion  that  the  fire  occurred  from 
negligence  of  the  compress  people  U  a 
natural.  Just,  and  reasonable  one. 

8.  The  next  question  is  whether  the  de- 
fendant Is  liable  to  plHlntiff  for  the  negli- 
gence of  the  compress  company.  By  the 
bill  of  lading  the  dcfeiidnnt  reserved  to 
itself  the  privilege  ot  ciimpressing  the  cot- 
ton. The  contentions  that  tills  reserva- 
tion was  made  tor  the  benefit  ot  the  plain- 
tiff, and  that  tlie  compress  company 
should  be  deemed  theagentof  the  plalntilT, 
cannot  be  simtalned.  The  defendant  re- 
ceived the  cotton,  and  goHruntiHd  a  stated 
tin-ough  rate.  In  doing  ho  it  mude  this 
reservation,  to  which  the  shipper  consent- 
ed. The  defendant  did  not  agree  to  have 
the  cotton  conipreesed.  It  B>niply  secured 
the  right  to  do  so  It  deemed  best  tor  Its 
own  interest.  The  very  form  in  which 
we  find  this  agreement  Btate«l  is  enough 
to  show  that  the  reservation  was  one  for 
the  benefit  ot  the  carrier.  The  fact  that 
It  may  have  formed  an  element  in  the 
freight  rates  guarantied  is  Immaterial. 
The  defendant  received  the  cotton  for  ship- 
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ment  in  its  balky  form,  and  the  reduction 
ot  It  In  balk  wau  a  mere  Incidi^nt  to  Its 
transpurtHtlon, — a  tblni<  done  to  facili- 
tate the  ahlpraent.  In  placinii  the  cotton 
In  the  hands  of  the  coniproHS  ooinpany, 
the  defendant  made  that  company  Itu 
asent.and  for  the  neKll^ence  of  that  agent 
it  l8  liable,  the  name  an  for  Its  own  neKli- 
cence.  Many  words  can  add  nothinK  to 
what  hafl  been  eatd. 

4.  Error  is  nsslKned  in  the  relnsal  of  the 
court  to  give  the  defendant's  fourth  in- 
struction. ThiH  instruction  asserts  the 
proposition  that  it  was  Incumbent  on  the 
plaintiff,  in  order  to  avoiil  the  exception 
in  the  bill  of  lading  as  to  loss  by  fire,  "to 
■bow  that  the  fire  was  the  result  of  the 
defendant's  negligence."  It  having  been 
agreed  that  the  loss  occnrreii  from  a  cause 
excepted  in  the  bill  of  lading,  the  plaintiff 
could  only  recorer  by  showing  that  the 
tire  was  the  reHult  of  negllKence,  and  the 
burden  of  proof  of  this  Issue  r«sted  upon 
It.  Witting  V.  Railroad  Co..  101  Mo.  HSl, 
14  8.  W  Rep.  743.  The  InHtruction  wns 
properly  refused,  however,  because  it  ex- 
eludes  a  liability  for  the  negligence  of  the 
cumpress  company.  This  must  have  been 
Its  purriose.  In  the  Instruction  given  the 
conrt  did  throw  tlie  bnrden  of  the  issue  of 
negligence  upon  the  plaintiff.  It  follows 
from  what  has  been  said  that  the  Judg- 
ment should  be  and  It  U  affirmed.  All 
concur. 


Hl'fscbmidt  et  al.  ▼.  Gross  et  al. 

{.Supreme  Court  of  MUtouri,  Division  No.  f . 
Dec.  12,  U9S.) 

HouKSTSAD  —  Rights  op  Widow  aitd  Childrsh 
—  Abanoonmkst  —  Bkcond  Makkiaos  —  E>M* 
voKCEMBxr  or  Cbildken's  Rights. 

l.Rev.  St  i  2C03  provides  that,  if  any 
head  of  a  family  shall  die  leaviug  a  -widow  or 
•ny  minor  chilOren,  his  hoiuesteud  shall  vest  in 
them,  aud  continue  for  their  benefit,  without  be- 
ing  subject  to  the  payment  of  the  debts  of  de- 
ceased, until  the  youn^^st  child  shall  attain  its 
legal  majority,  aud  until  the  <lenth  of  the  widow. 
UM,  that  the  rights  of  the  widow  and  children 
do  not  depend  on  their  continued  residence  on 
the  property,  and  the  widow  does  not  abandon 
her  homestead  estate  by  making  a  second  mar- 
liace,  and  taking  up  a  permanent  residence 
with  her  husband  at  his  home  in  another  coun- 
ty, and  neither  are  the  rights  of  the  children 
prejudiced  by  such  marriage  and  removal  of  the 
widow. 

2.  Where  there  was  •  mortgage  on  the 
homestead  property,  which,  when  such  proper- 
ty was  sold  by  the  administrator,  was  paid  off 
by  him  from  the  purchase  money,  and  the  pur- 
chaser acquired  the  property  tree  from  that 
lien,  and  subject  only  to  the  homestead  estate 
of  the  widow  and  cliildren,  the  property  being 
of  greater  value  than  the  homesteatl  aud  mort- 
gage debt  combined,  the  widow  and  children 
are  entitled  to  the  full  mine  of  their  homestead 
interest,  free  from  any  deduction  l)ecause  of  the 
mortgage. 

8.  The  widow  did  not  abandon  her  home- 
stead by  purchasing  other  real  property  with 
the  amount  of  insurance  policies  on  the  life  of 
her  husband,  the  proceeds  of  which  she  took  by 
virtue  of  the  agreements  in  the  policies,  and 
which  therefore  did  not  belong  to  her  deceased 
husband's  estate. 

4.  Hie  minor  children  can  enforce  their 
ligfat  in  the  homestead  independently   of  Uie 

&'X1M  cUldnn  dU  not  bcint  an  sctiM  to 


enforce  their  rifrhts  nntil  about  10  years  after 
the  death  of  their  father,  and  several  years  aft- 
er some  of  them  had  come  of  age.  UeJd,  that 
It  was  proper  for  the  decree  to  divide  the  rents 
and  profits  of  the  homestead  estate,  and  to  spec- 
ify toe  amount  due  each  plaintilT,  since  those 
who  had  reached  their  majority  when  the  de- 
cree was  rendered  had  a  right  to  receive  what 
they  had  been  deprived  of. 

6.  Defendant,  who  was  the  purchaser  from 
the  administrator,  claimed  that  the  court  in  its 
decree  should  have  ordered  the  homestead  trans- 
ferred to  him  on  Us  payment  of  the  value  there- 
of, or  thnt  he,  at  the  option  of  plaintiffs,  should 
transfer  Ids  interest  to  them  ou  the  payment  of 
the  value  of  such  interest,  or  thnt  the  court 
should  have  ordered  a  sale  of  the  premises,  and 
then  apportioned  the  proceeds,  add,  thnt  the 
court  was  not  restricted  to  these  methods,  in 
view  of  Code,  g  2UU8,  providing  that  In  such 
cases  the  court  may  make  all  such  orders  as 
shall  l>e  equitable  or  usefuL 

Appeal  from  circuit  coart,  Franklin 
county:  Rudolph  HiKgKL,  .lodge. 

Ulll  by  George  Hufschmidt  and  others 
against  George  Gross  and  others  toestab- 
118*1  a  boiuestead  right  in  favor  oi  plain- 
tiffs in  certain  property,  nnd  for  an  ac- 
counting of  the  rents  and  profits  of  such 
homestead  Interest.  From  a  decree  In  fa- 
vor of  plaintiffs,  defendants  appeal.  Af- 
firmed. 

T.  wl.  ivun^e,  for  appellants.  £.  f.  Par- 
ker, for  respondents. 

Black,  J.  This  is  a  salt  to  establish  a 
homestead  right  in  favor  of  the  plaintiffs 
lu  the  property  described  in  the  petition, 
and  for  an  accounting  ot  the  rents  and 
proHtri  of  sucb  homestead  interest.  The 
material  agreed  facts  are  these:  Gusta- 
vus  Hufschmidt  died  on  the  2Hth  Septem* 
ber,  1K79,  leaving  a  widow  and  a  number 
of  children  by  his  then  aud  by  a  former 
wife.  Two  of  the  children  by  the  former 
wife,  namely,  George  end  Alice,  and  one 
by  tba  second  wife,  named  Lulu,  were 
minors.  At  the  time  of  bis  death  and 
prior  thereto  he  owned  a  lot  in  the  town 
of  Pacific,  in  Frunklln  county,  on  which 
there  was  a  brick  building,  the  npper  Ato- 
ry  of  which  was  used  by  him  as  his  resi- 
dence, and  the  lower  story  was  used  for 
business  purposes.  In  August,  IMSO,  his 
widow  married  Phillip  Kaes.  Immediate- 
ly after  her  marriage  to  Kaes  she  left  the 
property  before  mentioned,  taking  with 
her  Alice  and  Lulu,  and  thereafter  resided 
with  her  second  iiushand  at  his  Iiume  In 
St.  Itouls  county.  The  udininlhtrator  of 
the  Hufschmidt  estate  sold  the  property, 
to  pay  debts  ot  the  deceased,  to  the  de- 
fendant George  Gross,  and  made  to  him  a 
deed,  dated  the  10th  March,  1882,  at  which 
date  Gross  took,  and  has  ever  since  held, 
exclusive  poHsession  of  the  property  so 
purchased.  The  three  children,  George, 
Alice,  and  Lulu,  the  plaintiffs  In  this  case, 
were  still  minors  at  the  dnteof  the  admin- 
istrator's deed.  George  renehetl  the  age 
of  mnjority  on  the  lOtli  November,  18S5. 
and  Alice  on  the  10th  April,  ISSO,  and  Lulu 
will  attain  that  age  the  10th  January, 
1»97.  This  suit  was  commenced  against 
Gross  in  March,  1889.  Kaes  and  wife  were 
made  defendants,  but  they  filed  no  au- 
swsr  On  the  21st  Janaary,18ilU,  thecourt 
made  an  Interlocutory  decree  declaring 
ths  plalntlUS  entitled  to  •  homestead  in 
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the  preraiBea;  that  they  bad  been  deforced 
therefrom  by  the  detendaat  Orosa  Rince 
10th  March,  1682;  that  the  property  did 
Dot  exceed  In  quautlty,  but  did  In  yalue, 
the  homestead  interest;  and  that  the 
homestead  could  not  be  severed.  The 
court  at  the  aaroe  time  directed  a  reference 
Tor  the  pnrpoae  ot  taking  an  account  of 
the  reotfl  and  proflta.  It  waa  agreed  be- 
fore tlie  referee  that  the  property  was  of 
the  value  of  f4,5U0,  and  it  may  be  atated 
here  that  the  bumestead  exemption  in 
towns  like  Pacific  cannot  exceed  f  1,600  in 
value.  The  referee  asuertnined  the  graaa 
rental  value  of  the  iiruperty,  and  from 
that  deducted  the  tnxea,  repairs,  and  nec- 
eaoary  improveraenta.  He  fixed  the  net 
rental  value  from  the  10th  March,  1882,  to 
the  date  at  which  Oeorjre  became  of  age 
at  92,781,  and  from  that  time  until  Alice 
became  of  age  at  f2,0d7,  and  from  that 
date  to  the  date  of  the  interlocutory  de- 
cree  at  S532,  and  from  thence  on  nntil  the 
other  plaintiff  would  become  of  age  at 
$490  per  annum.  He  charged  defendant 
with  one  third  of  the  above  amonnta; 
that  Ib  to  aay,  in  the  proportion  of  91,500, 
the  value  of  the  boineatead,  tu  94,600,  the 
value  of  the  entire  property:  all  of  which 
the  court  approved,  and  gave  JudRment 
accordingly. 

1.  The  firat,  and  by  far  the  moat  im> 
portant,  queation  In  thiacane  is  whether 
the  piaintllfa  have  a  homestead  in  the 
premiaea  In  question.  The  contention  of 
the  defendant  Groaa  ia  twofold.  He  ln> 
»lHtB— First,  that  the  widow  abandoned 
her  homestead  in  this  property  when  she 
married  Kaea  and  took  up  a  permanent 
renldence  with  him  in  another  county; 
geeoad,  that  the  abandonment  ot  the 
homentead  by  her  waa  au  abandonment 
ot  it  by  the  minor  children.  The  first  of 
theae  proposltiona  waa  affirmed  In  Kaea 
V.  Gross,  92  Mo.  047,  3  S.  W.  Kep.  »40,  on 
tbn  same  facts  now  before  us;  and  both 
propositions  are  clearly  asserted  In  several 
cases  decided  by  tbe  supreme  court  of  Illi- 
nois. Buck  V.  Conloziie,  49  111.  8!)! ;  Shep. 
ard  v.Brewer,65III.<tS3.  See.alao,  Wrieht 
V.  bunning,  46  III.  271,  and  Clubb  ▼.  Wise, 
64  111.157.  The  statute  of  that  state, how- 
ever, provides:  "Such  exemption  ahall 
continue,  after  tbe  death  of  auch  house- 
holder, for  tbe  benefit  of  the  widow  and 
family,  some  or  one  of  them  continuing  to 
occupy  such  homi^tead,  nntU  the  yonUK- 
est  child  shall  become  twenty-one  yea  re  of 
age,  and  until  tbe  death  of  such  widow." 
1  St.  111.  (D.  B.  Cooke  &  Co.'r  Ed.  1858.) 
The  statute  of  that  state,  it  will  be  seen, 
rimply  continues  the  exemption,  and  that, 
too,  on  the  condition  of  a  continued  occu- 
pancy of  the  property.  It  Is  so  unlike  the 
statute  ot  tills  state  that  the  adjudica- 
tions there  o.tn  be  of  no  authority  here  on 
the  question  now  in  hand.  This  will  be 
clear  when  we  come  to  examine  the  stat- 
ute of  this  state.  The  first  section  of  the 
homestead  la  w— beingaection  2(>S9,  Rev.  iSt, 
1879— exempts  the  "dwelling  boose"  and 
appurtenances,  not  exceeding  tbe  spec- 
ified amount  and  value,  which  are  "used 
by  such  housekeeper  or  bead  of  a  family 
as  such  homestead, "from  attachment  and 
execution.  Thus  far  the  statute  is  simply 
Que  of  exemptlqiv  and  tbe  examption  vu 


tends  only  to  thedwdling  bouse  and  ap- 
purtenances.   When  tbe  property  eeaaes 
to  be  tbe  dwelling  bouse,  itceases  to  be  ex- 
empt from  attachment  and  sale  nnder  ex- 
ecution, under  this  section.    But  section 
2693  provides :  "  If  any  aivh  bonsekeeper 
or  bead  of  a  family  shall  die,  leaving  a 
widow  or  any  minor  children,  his  bom^ 
stead,  to  the  value  aforeaRld, shall  pass  to 
and  vest  In  such  nrldow  or  children,  or,  tl 
there  be  both,  to  auch  widow  and  children, 
and  ahall  continue  for  their  benetft  with- 
out being  subject  to  tbe  payment  of  tbe 
debts  of  the  deceased    •    •    •    until  tiM 
yonngestchild  shall  attain  its  legal  major- 
ity, and   uatll  the  death  of  sncb  widow; 
and  such  homestead  shall,  upon  the  death 
of  such  bousekeei>er  or  head  of  a  family, 
be  limited  to  that  period.     Bnt  all  the 
right,  title,  and  interest  of  the  deceased 
housekeeper  or  head  of  a  family  in  theprem- 
isea,  except   tbe  estate  of  the  homestead 
continued,  shall  be  subject  to  the  laws  r» 
luting  to  devise, descent, dower,  partition, 
and  sale  fur  the  payment  of  debts  against 
the  estate  uf  the  deceased."    This  section 
makea  tbe  homestoad,  not  merely  a  right 
of  exemption,  pass  to  and  vest  In  the  wid- 
ow and    minor  children,   without  being 
subject  tu  the  payment  of  the  debts  of  the 
deceased.    The  same  section  speaksof  this 
intereat  which  Is  to  pass  to  tbe  widow 
and  minor  children  as  an  estate.    This  es- 
tate whkh   passes  to  them  Is  not  condi- 
tional,—that  is  to  say,  it  Is  not  made  to 
depend  upon  occupancy  by  her  or  the  chil- 
dren.— as  in  the  case  of  the  homestead  ex- 
emption  under  the  first  section.      Again, 
section  2G94  provides  that,  on  setting  out 
homestead  and  dower  to  the  widow,  tbe 
homestead  must  be  first  set  out, and  dow- 
er in  the  residue  of  the  lands  of  the  de- 
ceased is  diminished  by  the  amount  of  tbe 
inteitist  of  the  widow  in  such   homestead 
so  set  out  to   her.     See,   also,  Bryiin  v. 
Rhoades,  90  Mo.  486, 10  8.  W.  Rep.  53.    It 
was  not  tbe  intention  of  tbe  legislature  to 
substitute  a  mere  exemption  right  tor  tbe 
dower  estate  or  any  part   thereof.    Under 
tlie  flftli  section  of  the  homestead  law  as 
enacted  In  1885  It  was  held  that,  where  the 
husband  died  seised  of  a  fee  In    the  home- 
stead property,  the  wife  took  a  fee  simple 
absolute,  subject  to  the  rights  of  the  minor 
children,  and  on  her  death  the  estate  wouM 
go  to  her  heirs  to  tbe  exclusion  of  bis  heirs. 
Skouten  v.  Wood,  67  Mo.  SiSO.    The  court 
then  followed  the  Interpretation  given  to 
the  statute  by  the  supreme  court  ot  Ver- 
mont, from  which  state  the  statute  was 
taken.    That  ruling  has  been  followed  In 
bll  subsequent  cases  where  tbe  husband 
died  alter  that  act  took  effect,  and  befura 
the  amendment  of   1875.    Section  5  of  the 
act  of  1S65,  as  amended  in  1875,  ia  now  sec- 
tion 2693,  Rev.  St.  1879,  as  before  set  cat. 
The  amendment  limited  the  homestead  es- 
tate vested  in  the  wife  to  a  life  estate,  aud 
made  the  remaining  estate  subject  to  the 
laws  of  the  devise,  descent,  etc. ;  bnt,  to 
other  reapecta,  the  statute   remains  the 
same  as  before,  and  with  these  quaiiflca- 
tions should  receive  thesame  constrnctloD. 
The  homestead  which  passes  to  and  vests 
In  the  widow  aud  cbildron  is  not  anbject 
to  thepaymentof  thedebtaof  the  deceased 
hfubaad,  but  tbe  IncaBaat  wbkb  shs  tokei 
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at  ttan  death  of  her  baaband  la  more  than 
a  mere  exemption.  She  takea  a  life  estate 
In  the  bom«8tead  property,  and  the  minor 
children  have  an  eatate  therein  during 
the  period  uf  their  minority.  The  contin- 
uation of  this  eatate  In  the  widow  and 
minor  children  does  not  depend  upon  a 
sontimietl  revidpnee  in  the  property.  The 
statute  attaebea  no  auch  condition.  It 
waa  held  in  the  recent  caae  of  Weat  v.  Mc- 
Mollen,  20  S.  W.  Rep.  828,  bj  diviaion  i  of 
tbia  court,  diaapprovlng  what  waa  said 
on  tbia  queatioa  In  Kaea  ▼.  Groan,  92  Mu. 
«47,  8  ».  W.  Kep.  840,  that  the  widow  did 
not  lorf^t  ber  homestead  bjr  a  aecond 
marriaKe  and  removal  tc  the  borne  o(  ber 
aecond  bnaband,  and  we  approve  that 
miins  for  the  reaaon?  Juat  stated.  It  fol- 
lows from  what  baa  been  aald  that  the 
widow  of  HufBchmidt  did  not  abandon 
her  homestead  Ule  estate  by  her  aecond 
marriage,  and  by  taking  op  a  permanent 
residence  with  i>er  second  tansband  at  bia 
home  in  anothnr  county.  Nor  are  tbe 
rlKhta  of  the  minor  children,  given  them 
by  tbe  homestead  law,  prejudiced  or  lost 
by  such  UBrriage  and  removal  nt  tbe 
mother  of  one  of  them,  the  atepmotber  of 
tbe  otbera. 

3.  It  ai>pear8  from  tbe  agreed  facta  upon 
which  the  trial courtentered  the  Interloeo- 
tory  decree  that  Unfachmidt  and  bla  flrat 
wife  executed  a  bjhooi  mortgage  in  1874 
to  Franklin  county  to  aecure  $1,0110.72. 
This  debt  waa  proved  up  against  tbe 
B  ufachnildt  eatate,  and  at  the  data  of  the 
aale  of  the  prniwrty  to  Gross  amounted 
to  the  sum  of  f  1,600.75.  Gross  paid  for 
tbe  property  tbe  sum  of  $3,700,  and  tbe 
administrator  paid  oft  the  mortgage  oat 
of  the  purchase  money  so  paid  by  Groaa 
On  these  facts  It  Is  urged  that  Groaa  ia 
equitably  entitled  to  have  refunded  to  him 
the  amount  of  the  mortgage  debt  so  paid. 
As  the  administrator  paid  oft  the  mort- 
gage, Groaa  acquired  the  property  free 
from  that  lieu,  and  subject  only  to  tiie 
bomeat^ud  eatate  of  tbe  widow  and  chll* 
dren.  Am  the  property  waa  of  a  greater 
value  than  the  homeataad  and  murtgage 
debt  combined,  the  widow  and  children 
are  entitled  to  their  homestead  of  $1,5U0  In 
value,  free  from  any  deduction  because  of 
tbe  mortgage.  The  defendant  baa  no 
right,  legal  or  equitable,  to  be  repaid  the 
amount  of  the  mortgage  debt. 

3.  It  appears  the  widow  Hnfachmidt 
collected  un  three  pollclos  of  life  Insurance 
the  aggregate  sum  of  $4,022.  She  collect- 
ed rents  from  the  property  in  question  to 
tlie  amount  of  f.ifiot  and  received  house- 
hold goods  to  the  value  of  f:)i<5.ao.  With 
this  money  she  purchased  a  [•irm  In  Pnelpa 
county,  and  received  tbe  deed  In  her  own 
name.  Hufschmidt  left  a  will,  by  which 
be  gave  to  bis  wife  the  proceeds  arising 
from  tbeae  life  polidea.  These  facta,  it  Is 
Insisted,  amonnt  to  the  acqulHltion  of  a 
new  homeste&d  and  the  abandonment  of 
tbe  old.  In  the  flrst  place,  she  took  tbe 
proceeds  arising  trout  the  policies  of  inani^ 
anceby  virtue  ot  the  agreeraenta  expressed 
In  tbem,  and  not  by  virtue  of  thn  will. 
Tbe  money  invested  by  her  In  the  Fhelpa 
conoty  land  belonged  to  her.  and  not  to 
her  deceaaad  hnaband'a  eatate.  so  that  tbe 
facta  Jnat  «tated<  tbonsb  loaad.  la.  Um 


record,  have  nothing  wfaatorarto  4a  with 
this  controversy.  Aa  ahe  did  not  aban- 
don her  homeataad  eatate  by  ber  second 
marriage  and  removal  to  another  eonaty, 
she  did  not  abandon  it  by  tbe  purchaaa  of 
other  property  with  meana  whlcb  be- 
longed to  ber. 

4.  It  ia  next  Ina'ated  that  these  minora 
have  no  rights  In  or  to  tbe  homestead 
which  they  can  enforce  independently  ol 
the  widow,  tbe  mother  of  one  and  step- 
mother of  tbe  others.  The  statute  veabt 
the  homeataad  estate  In  the  widow  and 
minor  children,  and  provides  that  it  shall 
"eontlnae  tor  their  benefit. "  The  purpose 
of  tbe  law  waa  to  furnish  a  common  hoaae 
and  common  snpport  for  tbe  widow  and 
cbUdrea,  aod  neither  has  the  right  to  tbe 
enjoyment  of  the  same  to  tbe  exclaslon  of 
the  others.  Hence  It  has  bet^n  held  that 
the  right  of  tbe  minor  children  to  hold 
and  enjoy  tbe  estate  vested  in  them  and 
their  mother  upon  the  death  of  the  father 
la  not  affected  by  tbe  death  of  the  mother. 
Cauole  V.  Hnrt,  78  Mo.  649.  The  widow 
cannot  hold  to  the  exclusion  of  the  minor 
children,  and  they  may  recover  poasesBlon 
aga<uat  her  vendee.  Roberts  v.  Ware,  86 
Mu.  3C3:  Kochllng  v.  Daniel,  8:2  Mo.  54. 
This  estate  vested  In  the  widow  and  chil- 
dren Is  not  subject  to  partition.  2<horer 
V.  Brockhage,  86  Mo.  645,  affirming  IS  Mo. 
App.887.  Under  these  decisions  tbe  minor 
children  would  have  the  right  to  recover 
In  ejectment,  had  the  horoeatead  been  set 
off.  and  in  auch  a  suit  they  could  recover 
rents  and  proflls  by  way  ot  damagea. 
Here  the  widow  ia  made  a  defendant,  and 
she  does  not  complain  of  the  decree,  and 
in  bound  thereby,  and  the  defendant  ia  not 
required  to  pay  any  more  than  he  should 
pay,  and  he  baa  no  JUMt  ground  ot  com- 
plaint. 

6.  It  ia  trne  the  decree  divides  the  renta 
and  profits,  and  apecifles  the  amount  to 
be  paid  to  each  pldintlff;  but  it  is  to  be 
remembered  that  two  of  the  plaintiffs  had 
reached  the  ane  of  innlority  when  the  de- 
cree waa  rendered.  They  had  a  right  to 
receive  that  of  which  they  bad  been  de- 
prived, and  there  was  no  error  in  thus 
specifying  the  amount  to  bn  paid  to  each. 

6.  The  further  claim  on  the  part  of  tbe 
defendant  Gross  is  that,  as  the  property 
was  worth  more  than  $1,500,  tbe  plain- 
tittn  should  have  rents  and  (iroflts  only  in 
the  proportion  that  $1,500  bears  to  tbe 
whoH  value,  that  ia  to  say,  to  $4,600. 
Thia  Is  the  rule  which  the  court  and  ref- 
erbe  adopted,  so  there  Is  no  point  In  the 
objection.  But  It  is  said  the  court  should 
have  ordered  the  homestead  trnnsterred 
to  defendant  Gross  on  the  payment  of  the 
value  thereof  (lybim;  or  that  Gross,  at 
the  option  of  the  pintntlffs,  should  trans- 
fer his  Interest  to  them  on  tbe  payment  of 
the  value  of  such  Interest;  or  the  court 
should  have  ordered  a  aale  of  theprem- 
iaea,  and  then  apportioned  the  proceeds. 
The  court  was  not.  In  our  opinion,  re- 
stricted to  these  methods,  for  section  209^ 
contains  this  further  provision:  "And 
sucb  court  may  make  all  such  orders  In 
the  premises  as  shall  be  equitable  or  need- 
ful." Bealdes  thia,  no  anrh  objection  aa 
that  now  arced  was  made  ia  Uw  Mm* 
coorti 
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7.  We  may  add  that  the  evidence  taken 
by  the  referee  la  not  prenerved  hy  this  rec- 
ord, aod  heuce  hla  flnrllnge  of  the  facts 
are  not  open  tu  review  here.  Indeed,  no 
objection  ie  nittde  to  them.  The  decree 
directs  the  payment  of  $163.67  to  Lulu  on 
the  2lRt  Jannnry,  1891,  and  on  that  day 
in  each  Biieceeding  year  to  a  epecitleddate, 
namely,  10th  January,  18!)7,  the  time  at 
which  8hu  will  attain  the  a^e  of  majority. 
It  ia  admitted  by  tlie  plalntlffa  that  the 
decree  is  erroneoaa  in  thiR:  that  it  should 

Crovidethat  these  payments  cease  upon 
er  death  should  she  die  before  the  10th 
January,  1897.  Tlie  decree  will  be  modi- 
fled  to  the  extent  )nst  stated,  but  in  all 
other  respects  the  Judxnient  ia  atflrnied. 
DefHndaot  Oruss  will  pay  the  coats  of  this 
appeal.    All  concur. 


Renfrotv  y.  Dat,  SherllT. 

(Supreme  Court  qf  Missouri.    Deo.  19,  1893.) 

C!o:«8TtT0TIONAI.  LAW  —  CrEATIO.V     OF    CbIMIXAI, 

CouKT— Leoislatitb  Powbus— Kevibw  bt  Ju- 

DICIAItT. 

A  criminal  conrt  was  established  in  and 
for  Greene  county  by  Act  Gen.  Assem.  April 
20,  1880,  passed  pursuant  to  Const,  art.  6,  ( 
31,  girinR  the  general  assembly  power  to  estab- 
lish criminal  courts  in  counties  navinK  a  popn- 
latioD  exceeding  60,000.  On  an  application  for  a 
writ  of  liabeas  corpus  by  a  prisoner  who  bad 
been  convicted  in  that  court  it  was  claimed 
that  tlie  court  hnd  no  lrf;nl  existence,  and  it 
was  sliown  tbat  by  the  XTnited  States  census  of 
1880  Greene  county  hn<l  a  popuintion  of  only 
28,801,  and  by  that  of  1890  only  48,916.  Beld, 
that  the  only  effect  of  the  evidence  would  be  to 
raise  a  presumption  that  on  the  day  the  act 
was  passed  tho  county  did  not  have  a  popu- 
lation of  50,000,  which  is  entirely  insumcient 
to  impeuch  a  leeislative  enactment  under  the 
rule  that  when  the  legislative  department  in- 
quires into  and  detomiines  a  question  of  fact 
on  which  depends  its  power  to  enact  a  given 
Uw,  such  fact  will  not  be  again  investigated 
by  the  Judicial  department  in  a  collateral  pro- 
ceeding. 

In  bane.  Application  by  Peter  Ken- 
frow  aitainst  John  C.  Day,  sheriff,  for  a 
writ  of  habPaH  corpiw.    Denied. 

James  Orchard  and  L.  O.  Mecfer,  for  peti- 
tioner. The  Attorney  General  and  &'</• 
vranJ  Robb,  for  respondent. 

Brace,  J.  Dy  an  act  of  the  fcenerai  as- 
aembly  "approved  April  26. 1S89,"  a  crimi- 
nal court  waa  eHtablisbed  within  and  for 
the  cuuaty  of  Greene.  Un  the  26th  day  of 
AuRuat,  1K91,  the  petitioner  was  tried  and 
convicted  of  murder  In  the  ttrat  degreo, 
and  afterwards,  on  the  2d  of  September, 
1891,  was  duly  sentenced  in  said  court  to 
be  bun<r.  and  committed  to  the  custody  of 
the  reHpondent,  aheriff  of  said  county,  for 
execution  of  the  sentence.  He  now  comes 
to  this  court  by  writ  of  habeas  corpus, 
and  asks  to  be  discharged  from  auch  cus- 
tody on  the  ground  that  said  court  bad 
no  leKal  eziHtence,  the  act  creatine  It  be- 
in^nnconstitutional  and  void.  Tlie  con - 
atitution  provides  that  "the  general  as- 
sembly shall  have  no  power  to  establish 
criminal  courts  except  In  coonties  having 
«  population  exceeding  fifty  thousand." 
Articl*  8,  g  SI.  By  the  first  aection  of  said 
Mt  It  Is  provided  tbat "  pursuant  to  sec- 


tions 1  and  81  of  article  6  of  the  constitu- 
tion •  •  •  a  court  of  record  is  bereliy 
established  In  the  county  of  Greene.  Kaid 
county  bavins  a  population  exceeding 
fifty  thousand  inhabitants,  and  to  be  des- 
iftnated  and  called  the  'Criminal  Coort  ol 
Greene  County."  Seas.  Acta  1889,  p.  M. 
It  ia  not  contended  that  the  act  was  not 
passed  in  manner  and  form  as  required  by 
the  constitution,  and  npon  its  face  it  ap- 
pears to  be  strictly  within  the  power  ol 
the  leRldlature  as  limited  liy  the  constitu- 
tional proviRlon  quoted;  but  it  Is  insisted 
ns  matter  of  fact  that  Greete  county,  at 
the  time  the  law  passed,  d.d  not  hare  a 
population  exceeding  60,000,  and,  as  evi- 
dence of  that  fact,  it  la  proposed  to  show 
that  by  the  United  iStates  censua  of  1880 
Greene  connty  had  only  a  population  of 
28.K01,  and  by  the  United  States  census  of 
1S90  had  only  a  ilopulatinn  of  48,»1»;  that 
at  the  general  election  held  in  said  county 
on  the  6tb  day  of  November,  18H8,  there 
were  cast  only  9,736  votes  fur  presidential 
electors,  and  at  tlie  ireneral  election  held 
in  said  county  on  the  4th  day  ol  Novem- 
ber, iHiMi,  only  9,143  votes  wore  cast  for  the 
candldatea  for  the  office  of  superintendent 
of  public  schools.  Admitting  this  evidence 
for  the  sake  of  argument,  it  doea  not 
prove  that  Greene  connty  did  not  have  a 
population  exceedinK  50,000  on  the  26th 
day  of  April,  1889,  the  date  of  the  approv- 
al of  the  act.  Its  whole  force  and  effect  is 
to  raise  a  presumption  that  on  that  day 
said  connty  did  nut  have  a  population  ex- 
ceeding 60,000,  and  npon  this  presumption 
of  fact  we  are  asked  to  overtlirow  an  art 
of  the  legiHlature  passed  in  nianoorand 
form  as  required  by  the  constitution.  We 
cannot  do  it  in  this  proceedins.  The 
minds  and  consciences  of  those  constitnt- 
ing  the  legislative  department  Of  the 
state,  when  called  npon  to  act  sn  this 
law.  under  the  solemn  sanctions  of  their 
oath  of  office  were  charged  by  the  consti- 
tution with  the  duty  of  inquiring  Into 
and  determining  this  question  of  fact. 
The  only  presumption  we  can  indulge  in 
regard  to  their  action  ia  that  they  did 
their  doty,  dniy  inquired  into,  and  upon 
evidence  satlafactory  to  themselves  ascer- 
tained that  Qreenecounty  had  at  the  time 
the  population  required  by  the  constito- 
tion.  What  that  evidence  was  we  do  not 
know,  have  no  way  of  ascertaining,  and 
are  not  at  liberty  to  inquire.  The  very 
nature  of  the  constitutional  duty  they 
were  called  upon  to  perform  required  the 
determination  of  this  question  of  fact  be- 
fore tbat  duty  was  performed.  We  mast 
assame  tbat  the  legislative  dtscretion  was 
properly  exercised ;  that  the  fact  required 
to  be  found  by  the  constitutiun,  that 
Greene  county  had  a  population  exceed- 
ing 60,000,  waa  properly  so  found,  as  de- 
clared upon  the  face  of  the  statute. 
Cooley,  Const.  Lim.  (6th  Ed.)  p.  52 et  seq.. 
and  page  220  et  seq.  It  Is  not  necmsary 
to  go  to  decisions  in  other  JurisdictionK 
lor  cases  iUnstratlng  the  correctness  of 
this  principle. 

In  State  v.  Rich,  20  Mo.  893,  decided  in 
1855,  in  which  it  was  sought  to  quash  an 
indictment  on  the  ground  tbat  the  coart 
in  which  it  was  found  bad  no  legal  exist- 
ence, for  the  raaaon  that  It  was  crested  by 
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an  art  of  the  le^lalatnre  la  violation  of  a 
conatitational  problbition.  such  prohibi- 
tion belDff  dependent  upon  theexistence  of 
a  certain  atate  of  facts,  this  court,  gpeak- 
In^  tlirouRh  Jadice  LKO>Ann,  said :  "It 
wa»  the  duty  of  the  l«Rliilatar«  to  deter- 
mine the  matterfortheniHelvea  before pass- 
inpr  the  act,  and  a  proper  reHpeet  for  a  co- 
ordinate branch  of  the  goTernment  re- 
qnlrea  na  to  presume  that  they  dlrl  make 
the  inqniry,  fonnd  that  no  each  couee- 
quenceit  wonhl  result,  and  thlH  proHump- 
tlon  niaat  ataud  until  our  conaclences  are 
■atiafled  in  Rome  proper  manner  that  the 
fact  waa  otherwise.  •  »  •  Whether 
there  is  any  method  under  onr  exiatinic 
laws  uf  inatitntluK  an  inquiry  into  the 
validity  of  a  legislative  act  alleged  to  be 
void  upon  the  ground  now  HDRKeated,  we 
are  not  here  called  upon  to  decide:  but, 
however  this  may  be,  we  think  such  apro- 
ceedlDK  must  tie  a  direct  proce«>dlnK  for 
that  puipose,  so  that  the  Judgment  of  the 
conrt  may  operate,  us  It  were,  In  rem,  and 
have  the  direct  effect  of  aettllne  the  ques- 
tion pernianently  in  such  manner  that  it 
cannot  afterwards  be  made  the  aabject  of 
Judicial  investigation.  Any  other  cuunie 
would,  it  seems  tu  us,  be  iniprnctieable, 
and,  if  practicable, full  oflntulerableiucon- 
venience,  and  HKainst  all  reason.  *  •  • 
Among  the  first  acts  necessary  to  put  the 
law  la  operation  is  the  appointment  of 
the  proper  ot&cers  by  the  Kovernor.  He 
la  retiulred  to  act.  The  law  imposes  the 
duty  upon  blm.  There  is  notbinic  appear- 
ing upon  the  face  of  the  act  itself  that  con- 
flicts with  the  constitution,  and  be  has  no 
anthorlty  to  Institute  any  inquiry  Into  the 
matter  which  is  alleged  to  constitute  its 
ralidlty.  The  judges,  too,  are  directed  to 
bold  their  courts,  and  transact  the  busl- 
ueaa  that  la  brought  before  them;  and 
they,  too,  like  all  others,  must  presume 
that  the  law  la  constitutional  until  it  is 
made  to  appear  otherwise,  and  cannot 
theraselvea  go  Into  ajndlclal  Investigation 
of  the  question  without  Involving  the  ab- 
surdity of  allowlnt;  a  court  so  established 
to  be  a  lawful  tribunal  for  the  purpose  of 
adjudging  Itself  to  be  a  nullity.  Civil  suits 
and  public  prosecutions  are  Instituted  in 
these  courts,  and  Judgments  are  rendered 
atfeoting  the  lives,  peraona,  and  property 
ofindlvlduals,  and,  alter  the  lapae  ol  yeara, 
all  theae  thinga,  whenever  questioDed  col- 
laterally, are  to  be  adjudged  void;  the 
evil  could  not  be  endured. "  The  learned 
Judge  then  notea  that  if  a  law  could  be  at- 
tacked collHterally  In  the  courts  upon  the 
sroond  that  an  extrinsic  fact  could  be  in- 
quired Into  upon  the  existence  of  which 
the  legislative  power  depended,  the  at)- 
snrdity  might  be  involved  of  the  courts 
one  day  b(«lding  that  an  act  waa  conati- 
tutional  and  the  next  day  unconstitution- 
al, as  the  evidence  tending  to  prove  that 
fact  might  vary  in  different  cases,  or  he 
differently  weighed  by  different  courts, 
and  duraa  up  bis  opinion  by  aaying :  "Hut 
we  need  not  presa  these  thliivs  further. 
The  result  Is  manifest.  All  anch  Inquiries 
mast  be  excluded  whenever  they  come  up 
eollaterally;  and  the  county,  its  courts 
and  officers,  must  be  treated  as  thiniss  ex- 
isting in  fact,  tbe  iawfalness  of  which  cao- 
oot  be  qaeatiooed,  oolen  in  a  direct  pro- 


ceeding for  that  purpose. "  This  decision 
was  followed  in  the  aubsequent  eases  of 
State  V.  Leonard,  22  Mo.  44U,  and  State 
V.  York,  Id.  462,  and  in  the  recent  case  of 
State  V.  Wiley,  (Mo.  Sup.)  19  S.  W.  Uep. 
107.  In  this  Inat  caae  the  qnestlon  of  the 
conatitntlonallty  of  the  very  court  and  act 
now  nnder  conHlderatlon  was  questioned 
by  a  defendant  indicted  In  said  court  for  a 
felony  by  a  plea  to  the  Jurisdiction  of  the 
court,  based  upon  exactly  the  same 
grounds  as  the  petition  In  this  proceeding; 
and  division  No.  2  of  this  court,  after 
largely  quoting  from  Judge  Leonard's 
opinion,  fully  anstnlneil  his  views,  nnd  the 
ruling  of  the  crimintil  court  overruling  the 
plea,  and  It  now  may  be  considered  set- 
tled law  In  this  state  that,  where  it  be- 
coipea  necessary  for  the  leRUlntlve  depart- 
ment of  the  state  to  inauire  into  and 
determine  a  question  of  fact  upon  which 
dependslts  power  under  couHtltulional  re- 
strictions to  enact  a  given  law,  and  they 
do  so  inquire  nnd  determine  that  qucstiun 
of  fact.  It  will  not  be  again  Inquired  into 
by  the  Judicial  department  of  the  state  lu 
a  collateral  proceeding.  For  the  purposes 
of  the  case  In  hand  this  ruIluK  is  Hufflclent. 
We  find  nothlngln  conflict  with  this  ruling 
in  any  decision  of  this  court;  certainly 
not  In  tbe  case  Ex  parte  Snyder, 04  Mu.  TiS, 
in  which  It  waa  held  that  a  court  had  no 
legal  existence,  although  attempted  to 
be  created  by  an  act  of  the  leglalature, 
whieb,  upon  being  read  in  tbe  light  of  tbe 
constitutional  provisions  on  the  subject, 
without  extrinsic  evidence,  was  found  to 
be  plainly  inconsistent  with  and  repug- 
nant to  its  pntviaiona;  nnd  the  same  may 
be  said  of  the  other  decUlons  ol  this  court 
to  which  we  have  been  cited  by  counsel 
for  the  petitioner. 

There  la  nothing  in  the  suggestion  that 
the  act  in  question  la  obnoxlona  to  tbe 
provialonsof  the  constitution  in  regard  to 
special  legislation.  The  legislature  plain- 
ly has  power  to  provide  for  a  criminal 
court  in  any  county  of  the  state  having  a 
population  exceeding  60,000.  The  peti- 
tioner will  be  remanded  to  the  custody  of 
tbe  respondent  sheriff,  as  aforesaid,  for 
execution  of  thesentenceot  said  criminal 
court.    All  concur. 


Malovby  et  Hi.  ▼.  Webb  et  »l. 

(Supreme  Court  of  3fij»sourl,  Division  No.  t. 
Doc.  la,  1893.) 

B.1LH  UKDER  POWEKS  —  NOTICE  —  PROVISIONS  — 

8alb  to  BroDBR  ITxablb  to  Pat  Pbicb  —  Bbt- 
TiKO  Aside— IXADKQi'ATB  Pkicb. 

1.  Deeds  of  trust  jjiveii  to  socnre  notes  pro- 
vided that  the  gales  thereunder  sbould  be  made 
"at  thi>  courtbouRe  door  in  the  city  of  CartbaKP. 
Jasper  county,  MiBsouri,"  and  they  were  ad- 
vertised to  take  place  there.  At  the  time  of  the 
sale,  court  was  in  session  in  the  second  story 
of  the  building,  and  the  door  to  tbe  court  room 
was  reached  by  nn  open  stairway,  runningr  from 
tbe  street  to  a  platform  in  front  of  tbe  door, 
over  which  had  been  erected  a  vestibule,  with 
an  opening  at  the  bead  of  tbe  stairway,  looking 
down  tbe  same  on  the  street;  and  at  this  open- 
ing tbe  sale  was  made.  Itrli,  that  the  sale  wo* 
made  at  the  place  required  in  tbe  trust  deed. 

2.  Where  the  proper^  under  a  deed  of 
trust  la  sold  for  cash,  and  the  debtor  bids  the 
Ugbeat  price  therefor,  which  be  ia  unable  to 
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it  is  not  errov  to  nil  to  the  neixt  Ugheat 
bidder. 

3.  A  sale  bx  a  trustee  of  property  deeded 
to  blm  to  secttre  an  Indebtednesa  -tnU  not  be  set 
aside  on  tbe  sole  ground  that  the  price  paid 
was  only  half  its  ralne. 

Appeal  from  circuit  cnnrt,  Jasper  coan- 
ty;  M.  O.  McGregor,  Judee. 

Action  by  Tbomaa  Malonej  and  Marina 
Maloney  againat  E.  T.  Webb,  J.  W.  Ay  lor. 
D.  M.  PaKe,  J.  M.  Wbitsett,  James  ]<uke, 
Byron  Aab,  Kdgar  J.  Tbacker,  and  W.  S. 
Chinn,  to  set  aaide  tbe  salA  of  certain  real 
eHtate.  Judgment  for  plaintiffs.  Defend- 
ants appeal.    Reversed. 

E,  O.  Brown  and  Karnea,  Tlolmea  d 
Krautboff.  fur  appellants.  Tboaiaa  A 
Hnckney,  for  respundents. 

Brack,  J.  Tbis  is  an  actionin  tbe  nature 
of  a  bill  in  eqult.T  by  Marina  Maloney  and 
her  busbaud,  Tbomaa  Maloney,  in  wbicb 
tbe  plaintiffs  seek  to  set  aside  a  sale  made 
by  W.H.Cbinn.as  truatee.in  three  deeda  of 
trnst  executed  by  tbe  Maluneys,  convey- 
ing  certain  real  estate  in  Jasper  county  to 
bim  to  secure  the  payment  of  certain 
debts  therein  descrilted  of  thesaid  Thomas 
Mnltraey  to  tlie  defendant  E.  T.  Webb. 
Tbe  decreeof  tbe  circuitcuurt  was  In  favor 
of  tlie  pialntirfs,  and  tbe  defendants  ap- 
peal. The  defendants  are  the  trustee  in 
tbe  deeds  of  trust,  tbe  cestui  que  trust,  and 
tbe  purRliaseni  at  tbe  sale,  or  those  who 
stand  in  their  shoes.  The  substance  of 
tbe  plaintiffs'  petition  is:  That  plaintilTs 
are  husband  and  wife;  that  un  the  7th  of 
April,  1884,  the  said  Marina  Maloney  was 
seised  in  fee  in  her  own  rlKht  ol  certain 
real  estate  described  in  the  petition;  that 
on  tbatday  her  husband,  the  said  Thomas 
Maloney,  executed  to  tbe  defendant  E.  T. 
Webb  his  two  promissory  notes  of  that 
date,— one  for  $1,100,  due  six  months 
after  date,  with  6  percent,  intei-est,  to  be 
romponnded  annually,  and  a  like  note  for 
f  1,000.  due  in  12  months;  that  on  that 
day,  without  other  consideration,  she 
luined  with  ber  said  husband  in  a  deed  of 
trust  to  the  said  ChInn, conveying  hersald 
land  to  him  to  secure  said  notes;  that  at 
thesame  time  ebelndoned  and  delivered  to 
said  Webb  "a  note — ter  separate  property 
—which  she  held  against  the  First  Metho- 
dist Church  of  Joplln,  balance  of  principal 
and  interest  due  thereon  at  date  of  deliv- 
ery being  91,500,  as  collateral  security  for 
the  said  two  promissory  notes  of  tbe  snld 
Thomas  Maloney  to  tbe  said  Webb,  which 
(church  note)  the  naid  Webb  agreed  to 
enforce  against  said  church  property,  and 
apply  the  proceeds  on  tbe  said  two  Ma- 
loney notes,  said  church  property  being 
amply  worth  the  fare  of  said  church  note; 
that  on  tbe  same  day,  to  further  secure 
the  payment  of  said  two  Maloney  notes, 
tbe  said  Thomas  Ma1oriey,bls  wife  Joining 
and  relinquishing  ber  dower,  executed  an- 
other deed  of  trust  to  said  Cbinn,  convey- 
ing certain  other  real  estate  descrilied  in 
the  petition,  of  which  hn  was  seisetl  in  tee; 
that  tbe  said  Maloney  was  not  really  in- 
debted to  the  said  Webb  in  tbe  amoant 
evidenced  in  said  notes,  for  the  reason 
that  there  was  wrongfully  Inclnded  there- 
in an  fiidebtednpss  of  Marina  Maloney  of 
«Qet,wbltih  bad  theretofore  been  (allypaid 


by  ber,  and  f360  of  DMnrions  interest 
wrongfully  charged  by  the  said  Webb; 
that  afterwards,  on  the  2dth  day  of 
March.  1886,  tbe  said  Marina  Maloney  Iniv- 
Ing  become  indebted  to  tbe  said  Webb  in 
the  further  sum  of  (i><(3,  tbe  said  Tbunas 
Maloney  executed  his  other  note  therefor, 
dae  three  months  after  date, and  to  secure 
the  same  the  plaiptltfs  execnted  anutbcn* 
deed  of  trust  on  alt  the  above  land  to  said 
Cbinn,  trustee;  that  afterwards.  In  1H87.tli» 
said  Webb  converted  the  said  church  note 
of  f  1,600  to  bis  own  use,  entered  satisfac- 
tion of  the  mortgage  given  to  secure  it, 
and,  without  giving  credit  therefor  on 
said  two  Maloney  notes  first  aforesaid, 
or  for  said  sum  of  9563.  erroneously  em- 
braced in  the  amount  thereof,  or  for  said 
sum  of  9350,  usuriour  raterest  inclndecl 
therein,  but  Intending  to  cheat  and  de- 
fraud plaintiffs,  induced  snld  Chinn  to  sell 
said  real  estate,  which  on  tbe  13tb  day  of 
September,  18S7,8ald  trustee  attempted  to 
do  by  a  sale  under  said  deeds  of  triiat,  at 
which  the  said  real  estate  of  Marina  Ma- 
loney was  sold  to  the  said  defendant 
Aylorfor  tbesum  of  91,600,  and  the  said 
real  estate  of  tbe  said  Thomas  Maloney 
was  sold  to  the  said  defendants  Pafce, 
Luke,  and  Whitsett  for  the  sum  of  $805. 
and  deeds  to  said  purchasers  therefor  exe- 
cuted b.v  said  trustee;  that  said  trustee's 
sale  was  illegal,  in  that  no  legal  and  saffl- 
eient  notice  thereof  was  given  by  said 
trustee  l>efore  sale  day,  and  because  tbe 
saio  was  not  an  open  and  fair  sale  in  open 
market  at  tbe  coarthouse  door,  and  be- 
cause the  said  Webb,  Ayior,  and  D.  M. 
Page  conspired  together  to  deter  btddeni 
from  attendance  at  said  sale,  and  becaaae 
the  said  prtiperty  was  sacrificed  at  said 
sale  for  lees  than  one  fourth  of  its  face 
value  at  a  forced  sale,  and  because  it  was 
made  for  the  whole  amount  of  said  notes, 
when  but  a  small  part  thereof  remained 
due  and  unpaid;  wherefore  plalntiBs 
pray  that  said  trustee's  sale  be  set  aside, 
that  tbe  amount  remaining  due  on  said 
three  promissory  notes  be  ascertained, 
and  that  plaintiffs  be  permitted  to  redeem 
on  payment  thereof.  The  answer,  after  a«>- 
mlttlng  tbe  execution  uf  the  deeds  of  trust 
and  the  promissory  notes,  the  sale  by  tlie 
trustee,  which  it  Is  averred  was  mode 
after  due  notice,  and  In  strict  conformity 
to  tbe  deed  of  trust,  and  alleging  tiiat  the 
church  note,  given  as  colls  teral  security, 
was  also  sold  after  due  notice,  put  in  issue 
all  the  other  material  allegations  of  the 
petitiiin. 

Tbe  deeds  of  trust  provided  that  tlie 
sales  to  be  made  thereunder  should  t>e 
made  "at  the  courthouse  door  in  the  city 
of  CartbH;i;e,  Jasper  connty.  Missouri,* 
and  the  sale  was  so  advertised  to  talce 
place.  In  accordance  with  terms  of  the  deed 
of  trust.  The  sufficiency  of  the  notice  was 
not  questioned  on  the  trial.  There  was 
no  substantial  evidence  tending  to  im- 
peach tbe  consideration  of  the  notes,  or  ta 
show  any  conspiracy  or  effort  to  deter 
bidders,  or  that  any  bidders  were  deter- 
red, from  tbe  sale.  The  court  found  that 
tbe  three  notes  were  exeeutnd,  and  the 
deeds  rf  trust  given  to  secure  their  pay- 
ment, as  stated  in  the  pleadings;  "that 
tiw  plaintiffs  bad  never  paid  any  part  of 
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the  til  nee  noten  fttven,  and  tbat  the  who1« 
«munnt  of  principal  and  Interetit  thereon 
waa  doe  at  the  date  of  the  tniMtee'R  salt), 
September  13, 1887-;  that  the  sule  waR  ad- 
rertlacd  by  the  traatee  to  be  at  the  foart- 
houne  door  In  the  city  o[  Carthage  In  ac- 
«urdaBce  with  the  power  In  the  deeds  of 
trust;  that  tbe  sale  was  made  by  the 
trustee  at  the  bead  of  an  oatsldu  stair- 
way leading  to  the  room  asad  for  a  court 
room,  and  inside  a  small  Inclosnre  or 
watershed,  from  which  the  door  Into  the 
«onrt  ruom  entered,  and,  at  the  Hale  for 
some  or  all  of  the  tracts  of  land,  plaintiff 
Thomas  Maioney  was  the  htffheRt  bidder, 
bat,  being  unable  to  pny  his  bids,  be  was 
Kiven  a  day  or  two  to  pay  them,  other- 
wIhp  the  same  was  to  go  to  the  pcrHims 
making  the  bid  next  below  him;  tbat  after 
tills  sale  Webb  oOered  the  church  note 
beld  as  collateral  by  bim,  and  soli]  It  for 
$aOU  to  James  Duke;  thnt  there  was  tbeil 
dno  on  said  note  $},WGM,  and  that  the 
churcb  property  mortgnRed  to  secure  It 
was  worth  9:^,500, Subject  to  a  prior  inort- 
fca^te  to  the  county,  ainonntlni;  to  $1,7»6.- 
SO."  The  court  further  found  tbat  there 
was  due  Webb  on  the  day  of  sale  |'3.90<>.46, 
and  that  the  total  amount  for  which  the 
real  estate  and  appurtenances  sold  was 
f2,740. 

T^e  contention  of  the  plalntiffH  on  the 
trial  was  and  is  here  "that  the  sale  was 
not  made  at  the  courthouse  door,  that  it 
WHS  not  an  open  public  sale  of  the  pro|)- 
erty,  as  provided  and  required  by  tbe 
several  devds  of  trust  under  which  the  pre- 
tended sale  took  place,  and  that  It  was 
not  sold  or  stricken  off  to  the  hlRhcHt  bid- 
der, and  that,  in  consequence  thereof,  330 
acres  of  vaUiuble  mining  property  was 
«old  for  a  snin  InsufHcieiit  to  pay  the  In- 
debtedness secured  thereby." 

1.  It  appears  from  the  evidence  that  at 
the  time  the  sale  was  ronde  the  circuit 
eoart  was  held  In  the  second  story  of  the 
Porter  balIdlnK>  on  the  corner  of  Third 
and  Howard  streets,  in  the  city  of  Car- 
thage, and  that  the  circuit  coort  waa  In 
seMsion.  It  is  not  contended  thnt  the 
bolldinic  at  which  the  sale  was  made  was 
not  the  proper  bulldiag  for  such  sale,  but 
tliat  the  sale  was  not  made  at  the  door 
-of  that  building,  within  the  meaning  of  the 
deeds  of  trust.  Theflrststory  of  the  build- 
inK  was  occupied  as  a  storeroom,  tront- 
Idk  on  the  stn-et.  The  door  of  the  court 
room  was  about  the  center  of  the  second 
story,  on  the  south  side  of  the  building. 
and  abont  18  feet  above  the  ground.  This 
door  was  reached  by  an  open  ootside 
stairway  between  3  and  4  feet  wide, 
mnning  from  the  street  to  a  landing  or 
friatform  in  front  of  the  door,  orer  which 
bad  been  erected  a  watorabed  or  vestlbnle 
about  7  by  9  feet  in  dimension,  in- 
closed  on  three  sidea,  with  an  opening 
flbont  tbe  site  of  an  ordinary  doorway  at 
tbe  bead  of  the  stairway,  looking  down 
tbe  same  on  tbe  street,  the  whole  sup- 
ported from  tbe  ground  by  4  by  4  Inch 
plae  .etodding.  At  the  upening  to  this 
▼estlbule  or  watershed  the  stile  was  made, 
the  trustee  standing  Just  Inside  the  vesti- 
bnie.aear  the  oprnlng.and  between  It  and 
tbe  eoort-room  door.  Webb,  Maloney,  the 
Olrtder,  and  othara  atanding  arnned  him 


la  the  abed,  or  on  the  steps  or  landtag, 
while  a  number  of  people,  such  as  are  uan- 
ally  to  be  fonnd  around  a  courthouse 
when  the  circnit  court  Is  tn  session,  were 
on  the  street  In  front  of  tbe  building,  at 
the  foot  of  the  steps,  and  passing  up  and 
down  the  stairway,  and  through  the  res- 
tibnle,  into  and  out  of  tbe  court  room. 
Tbe  sale  seems  to  hare  been  made  at  the 
usual  hoar,  and  conducted  In  the  usual 
manner  of  public  sales  at  that  place.  The 
land  was  offered  in  different  parcels.  .Ma- 
loney bid  npon  each,  and  ran  it  up  until 
the  otiiers  would  st->p  bidding,  and  he 
would  have  the  last  bid  at  about  fa  more- 
than  the  preceding  bid.  Webb  remarked 
to  him  that  this  was  a  cash  sale,  to  which 
he  replied  that  If  he  had  a  little  time  he 
would  get  the  money.  After  walling  a 
short  time,  his  money  not  being  forthcom- 
ing, It  was  agrsed  all  around,  amonir  the 
bidders  and  parties  in  interest,  that  be 
should  have  one,  two,  or  three  days  to 
raise  tbe  money,  and,  it  be  failed,  tlie  prop, 
ertyshonld  go  to  the  next  highest  bidders. 
He  did  fall  to  raise  the  money,  and  the 
property  was  deeded,  as  aforesaid,  to  the 
next  highest  bidders.  After  the  real  es^ 
tate  was  thns  sold,  the  church  note  was 
sold  to  the  highest  bidder  for  fGOO.  Of 
this  Intended  sale  Maloney  was  formally 
notified,  and  Mrs.  Maloney  had  notice, 
for  she  says  In  her  testimony  that  she  saw 
Mr.  Webb  about  a  week  before  the  sale, 
and  requested  him  to  save  the  note  for 
her  if  possible,  and  tbat  he  promised  not 
to  sell  it  until  after  the  land  was  sold, 
and  only  In  cnsn  the  land  did  not  bring 
enough  to  pay  the  mortgage.  Tills  note, 
however,  only  enters  incidentally  into 
this  case,  and  need  not  be  further  consid- 
ered, unless  it  becomes  necessary  to  dis- 
cuss the  decree  entered  in  the  case.  The 
sheriff  of  tbe  county  testified  that  his  sales 
were  made,  sometimes  at  the  bottom  of 
the  stairs,  and  at  other  times  on  the  top 
of  the  platform, at  tbe  opening,  and  some- 
times on  the  steps  between  the  two.  It 
seems  that  the  parties  first  assembled  at 
the  foot  of  the  stairs,  and  there  was  some 
talk  as  to  whether  the  sale  should  t>e  cried 
there,  or  up  at  the  door  of  the  conrt  room. 
Theplalntiff  says  he  objected  to  their  go- 
ing upstairs,  but  if  be  did,  no  one  seems 
to  have  heard  any  such  objection  from 
btro.  He  also  test ifled  that  he  had  some 
fears  as  t<i  the  sa(ety  of  the  stairway  and 
platform,  but  no  other  person  seems  to 
have  entertained  any  such  fears.  He  also 
testified  that  tbe  vestibule  was  crowded, 
bnt  It  is  evident  that  any  one  who  wnnted 
to  go  in  tiiere,  up  the  stairs,  or  into  the 
court  room,  could  and  did  so  go  without 
difflcnlty,  and  there  is  no  evidence  tend- 
ing to  prove  that  any  person  who  wanted 
to  bid  upon  the  land  did  not  have  oppor- 
tnnlty  to  do  so.  If  there  was  anything 
secret,  unfair,  collusive,  or  oppressive  In 
this  sale,  the  evidence  falls  to  disclose  it. 
It  seems  to  have  been  the  desire  of  all  par- 
ties that  Maloney  shtinld  have  the  proper- 
ty, If  he  could  raise  the  means  todlscharge 
the  Incumbrances  npon  It.  He  could  not 
do  so,  and  his  property  was  sold.  On  the 
evidence  we  cannot  say  that  the  snie  waa 
not  made  at  the  place  specified  In  the  deed 
ol  trust.    We  cannot  say  tbat  it  waa  not 
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a  fair,  opeD,  pnbllc  sale,  witbin  ita  mrau- 
InR.  That  it  was  not  furnially  stricken 
nil  to  tbe  hlsliest  bidder  mlxled  nabudy, 
was  occaHioned  by  the  Interpusltlon  of 
Maloney  himself,  on  a  plea  for  time  to 
make  his  bid  Kood,  and  for  his  accouuno- 
datloii.  lie  U  111  no  pusltlon  to  complala 
of  thin  technical  inrurmality.  To  saoction 
such  a  claim  wuuld  be  to  pot  it  in  tlie 
power  ol  debtors  to  defeat  all  triisteea' 
sales  of  their  property  by  tbe  subterfum 
of  an  unreliable  bid.  Davis  t.  Uees,  lUS 
Mo.  SI.  15  a.  W.  Rep.  324. 

2.  A  Rreat  deal  of  evidence  was  introduced 
in  regard  to  the  value  of  the  property, 
and  tbe  opinions  of  tlione  familiar  with 
It  ar^  so  variant  as  to  make  it  dlttlcnlt  to 
make  a  satisfactory  estimate  of  lis  true 
value  on  the  day  of  the  sale.  It  Meeins 
that  the  property  was  In  bad  coudltlun; 
that  for  some  years  Maloney  had  been 
prospectins  and  seeklnR  to  develop  the 
mineral  which  it  contained,  and  had  ex- 
pended thousands  of  dollars  in  tbe  under- 
taking, which  hnd  proved  unprofitable; 
In  fact,  lie  seems  to  have  sunk  In  the  en- 
terprise whatever  means  he  liad,  or  could 
raibe  on  the  Innd,  and  unfortunately  was 
at  the  end  of  his  tether,  so  far  as  raising 
further  means  to  prosecute  bis  enterprise 
was  concerned,  when  the  sale  took  place. 
Looking  at  this  property  as  bent  we  can, 
tlii-uugh  the  eyes  nf  the  several  witnesses 
who  expressed  opinions  of  Its  value  at 
that  time,  on  the  day  of  the  trial,  two 
and  one  half  years  after  the  sale  was 
made,  we  cannot  place  the  value  of  the 
property  sold  at  less  than  f  lU.OOO.  The 
amount  tor  wlilch  It  sold.  Including  in- 
cumbrances that  would  have  to  he  dis- 
charged by  the  purchasers,  was  about 
$5,000.  The  question  remains,  can  we 
Bnni-tlon  the  action  of  the  circuit  court  in 
setting  aside  the  sale  for  this  iDade<)uacy 
of  price,  which  seems  to  be  the  only  sub- 
stantial ground  upon  which  the  decree 
can  rest?  While  soles  marie  by  a  trustee, 
being  a  harsh  mode  of  foreclosing  the 
equity  ol  redemption,  have  ever  been 
watched  by  thin  court  with  a  Jealous  eye, 
and  a  disposition  not  to  sustHln  tliem 
unless  conducted  In  all  fairness,  is  mani- 
fested In  all  the  decisions.  Uoode  v.  (^oni- 
tort,  30  Mo.  313;  Judge  r.  Bouge,  47  Mo. 
644;  Vail  r.  Jacniw,  02  Mo.  131;  Stoffei  v. 
Schroeder,  Id.  147.  Yet  no  case  can  be 
found  in  which  such  a  sale  was  set  aside 
upon  the  sole  ground  that  the  price  was 
inadequate;  nevertheless  it  is  strongly  in- 
timated  In  some  of  the  opinions  that  this 
might  be  done  where  the  Inadequacy  was 
so  gross  as  to  shock  the  moral  sense.  At 
forced  sales  property  is  often  sold  for  60 
per  cent,  of  its  true  value.  While  this  fact 
may  be  the  source  of  regret,  and  enlist 
our  sympathies  for  the  one  whose  prop- 
erty is  sacrificed,  yet  its  oc>:urrence  is  so 
frequent  that  it  can  hardly  be  said  to  t>e 
unexpected, -much  less  to  shock  the  moral 
sense.    To  set  aside  sales  for  such  Inade- 

Suncy  wonid  have  a  tendency  to  impair, 
not  destroy,  the  value  of  such  securities, 
to  seriously  embarrass  business  opera- 
tions, be  productive  of  iDcalcnIable  injury, 
and  is  witliout  precedent.  Finding,  thpn»- 
fore,  DO  Butiiclent  evidence  in  the  record  of 
tbia  case  to  auataln  tbe  flndlug  and  decree 


of  tbe  circait  court,  tbe  Judgment  Is 
versed,  nnd  tbe  cause  remanded. 
All  concur. 


Hanni  et  aJ.  v.  Davis  et  aL 

(Supreme  Court  of  Miasourl,  Divlciqn  ^a  i. 
Dea  12,  1882.) 
Dbso  or  TansT— DcrccTivB  Acksowlbdomest— 
Vbxdob's  Libs— How  Lost— Ralb  or  Pckcbas- 

BR'S     InTBBBST     OS    ATTACRMBNT  —  JCDOVBXT 
LiBX— EqcriTT  —  FORBCLOSCBB  OF  llOBTOAOBS— 

Rbdbmption— Rents  i.nd  Phofits. 

1.  A  deed  of  trust,  defectlvelr  «cknowl< 
edced.  Is  valid  between  the  immediate  parties 
anu  those  harinc  actual  notice. 

2.  A  vendor  s  lien  for  purchase  money  is 
not  lost,  as  to  persons  charged  with  notice,  by 
the  taking  of  a  mortgage  on  tbe  same  land  to 
secure  tbe  vendee's  notes  for  tbe  price. 

3.  Where  such  an  incumbrance  existed, 
plaintiffs  nttncbed  the  interest  of  the  vendee, 
and  afterwards  acquired  that  interest  by  judi- 
cial sale  in  tbe  attachment  suit.  Meanwhile 
(after  tbe  att.-tcbment)  tlie  vendee  surrendered 
possession  to  the  vendor  on  being  released  from 
the  payment  of  the  purchase-money  notes,  and 
defendants  now  stand  In  place  of  the  vendor. 
Held,  that  in  equity  the  plaintiffs  by  tbe  attach- 
ment seizeil  no  greater  estate  than  was  then 
owned  by  the  vendee,  and  that  that  estate  was 
not  enlarged  by  the  surrender  of  tbe  land  t» 
the  vendor  and  release  of  the  vendee's  notes  •» 
above. 

4.  In  Missonri,  a  deed  made  before  a  JndK- 
ment,  and  recorded  before  sale  on  execution 
thereunder,  carries  the  title  aa  against  an  ex- 
ecution  purchaser. 

6.  No  greater  Interest  in  land  Is  reached  by 
an  attachment  levy  than  by  a  Judgment. 

U.  I'Aiuity  follows  the  law. 

7.  Tbe  Jurisdiction,  at  law  and  in  eqnityr 
for  tbe  foreclosure  of  mortgages  in  Missouri, 
discussed. 

8.  A  court  of  equity  has  the  discretion, 
governed  by  the  equities  of  each  case,  to  name 
terms  on  which  it  will  let  in  a  party  to  re<leeni. 

0.  A  sale  of  the  whole  title  is  not  invaria- 
bly essential  in  equity  to  foreclose  a  right  of 
redemption. 

10.  A  mortgagee  in  possesaion  most  accoont 
for  rents  and  profits. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Atcbiann 
county ;  C.  A.  Antuo.ny,  Judge. 

Action  of  ejectment  by  John  F.  Hanna 
and  otiiera  against  Matthew  Davis  nnd 
others.  From  a  decree  that  tdain tiffs 
might  redeem  the  land  by  paying  u  cer- 
tain sura  of  money,  or  stand  drhnrred 
from  setting  up  any  Intemat  therein, 
plaintiffs  appeal.     Modified. 

Lfiwin  A  Kamaay,  for  appellants.  Boat 
A  Htttleiy,  for  respondents. 

Barclay,  J.  Plaintiffs  began  tbia  ac- 
tion in  ejectment  in  April,  1S88.  ngainat 
Mr.  Davis,  defendant. tenant  in  prissession 
of  a  tract  of  land  in  Atchison  county.  Tbe 
other  defendants  voluntarily  came  In  aa 
the  heirs  and  personal  represent  a  tives  of 
Mr.  Moore,  who  died  in  18«7,  after  the  oc- 
currence of  the  principal  events  out  of 
which  this  litigation  grows.  All  the  de- 
fendants stand  upon  the  rights  acquired 
by  Mr.  Mnore.  (Shortly  stated,  the  cans 
is  this:  In  1883,  Mr.  Moore  owned  tb» 
tract  of  land  now  In  litigation,  and  ron 
veyed  it  to  Mr.  Mills  by  deed  o(  geDenil 
warranty.     At  tbe  sama    tlms  he  took 
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(rum  Mills  a  deed  ot  troRt  (In  the  nature 
uf  a  inort^aKe)  on  the  uame  property,  to 
secore  noteii  of  Mills,  maturing  UurliiK 
«even  .vears,  Ht  intervals  o(  one  year  each, 
tor  various  sums  aKf^rexatlnK  fl.950,  the 
full  aiiioant  ot  the  purnbaHe  money,  (men- 
tioned as  the  consideration  in  the  deed  of 
Moore  to  Mills.)  The  notes  carried  inter- 
est at  10  per  cent.,  compounded  annually ; 
and  the  terms  ot  the  security  were  that,  in 
default  ot  pnyment  of  any  of  the  notes 
or  interest,  the  whole  debt  should  become 
at  once  payable.  The  first  notn  matured 
in  January,  1884,  and  was  not  paid.  In 
October,  1884,  the  present  plalntifts  levied 
an  attachment  on  this  property  in  an  ac- 
tion asainst  Mills,  which  resulted  in  a 
Judgment  asdinst  him  for  f  230.18  in  Octo- 
ber, 1S83.  Under  the  ]ud)$ment,  plaintiffs 
bad  the  land  sold  on  execution,  and  be- 
came the  purchasers  in  January,  ISSO. 
Their  claim  ot  title  rests  upon  the  sheriff's 
deed  followluK  that  sale.  In  December, 
1884.  M<mie  time  alter  the  default  upon  the 
first  note  ot  Mills,  land  after  Moore  bad 
liliewise  bCKonan  attachment  suit  against 
biro  on  thenotes,)  be  executed  and  delivered 
to  Moore  a  deed  ot  quitclaim  to  this  prop- 
erty for  the  recited  considi*ratlon  of  one 
dollar,  (the  real  one  being  f23,  as  shown 
by  the  evidence. I  In  this  instrument  oc> 
curs  the  following  lanKuaKe,  lu  addition 
to  the  ordinary  words  ol  c«)nveyance,  »iz. : 
"This  deed  Is  given  for  and  in  cnnHldera- 
tinn  (if  the  pnrchnsu  money  for  said  lands, 
and  in  full  payment  of  the  notes  executed 
and  the  mortgiiKe  or  trust  d«ed  given  on 
■aid  lands  by  grantor  to  gran  tee,  of  record 
in  the  county  of  Atchison  and  state  ot 
MIraourl,  in  the  recorder's  ottice  thereof, 
which  said  notes  and  mortgage  are  now 
on  Hie  In  a  suit  In  the  office  of  the  cleric  of 
the  circuit  court  in  and  for  said  Atchison 
connty,  wherein  said  grantee  is  plaintiff 
and  saidgrantor  is  defendant."  Upon  the 
delivery  of  tbts  deed.  Mills  gave  uo  posxes- 
■ion  to  Moore.  The  latter  afterwards 
rented  the  premises  to  defendant  Davis, as 
tenant,  and  be  remained  in  posHeHHion, 
under  Moore  or  his  heirs,  until  the  present 
action  WHS  brought.  At  the  execution 
sale  In  1881).  (when  plaintiffR  bought  Mills' 
interest  In  the  land,)  an  attorney,  acting 
(or  defendants,  gave  public  notice '*ot  all 
the  facts  connected  with  the  Moore  chain 
of  title  existing  at  the  time  of  said  sherirf's 
sale,"  (aci'ording  to  the  bill  of  exceptluua 
on  tills  appeal.)  The  conveyances  above 
mentioned  were  all  reconled  about  the 
tinieof  their  respective  dates,  but  it  should 
be  noted  that  Mills' deed  of  trust  to  Moore, 
as  beneflcinry,  was  aeknovtiedged  before 
the  trustee,  acting  as  notary  public.  The 
most  of  these  facts,  relied  upon  by  defend- 
ants, were  set  up  as  an  equitable  defense 
Id  their  answer,  and  the  court  was  prayed 
to  adjudge  their  rights  and  ecinities  to  be 
sujierior  to  those  of  the  plHlntlffx.and  that 
tbe  premises  be  first  applied  to  the  pay- 
ment of  the  mortgage  debt,  for  general 
rellef,etc.  To  that  defense  ulalntiffs  made 
reply,  admitting  the  giving  of  the  Mills 
notes  for  the  purchase  money,  secured  by 
the  deed  of  trust;  but  charging,  in  sub- 
stance, that  these  notes  had  been  paid, 
tfltlHfled,  and  discharged,  and  praying  for 
iiidtfment,  and  "for  all  other,  furtlier,  or 


different  relief  to  wbicb  they  might  be  en. 
titled  and  equity  would  allow."  Atrial 
was  bad  before  Judge  Antbo.nt,  who, 
after  finding  tlie  facts  above  indicated, 
adjudged  that  defendants  bad  an  Interest 
io  tbe  land  to  tbe  extent  of  tbe  unpaid 
purchase  money  and  Interest,  amounting 
to  f2,452.17,  after  i:harging  them  witb 
rents  and  profits  (fixed  at  $160  yearly) 
from  the  time  Moore  took  possession,  and 
that  plaintiffs  bad  tbe  equity  ot  redemp- 
tion. Accordingly  a  decree  was  entered, 
September  30,  18S9.  that  plaintiffs  might 
redeem  the  land  by  paying  tbe  last-named 
amount  ot  tlie  purchase  money  on  or  be- 
fore the  4th  of  December  following;  other- 
wise to  stand  debarred  from  sotting  up 
any  right  or  interest  therein.  From  thut 
decree  plnlntitfa  appealed  in  tbe  oniinary 
way. 

1.  It  is  not  necessary  to  discuss  tbe  effect 
of  the  taking  of  acknowledgment  of  tbe 
deed  of  trust  by  tbe  trustee.  Conceding 
that  it  Impaired  the  force  of  tbe  record  of 
that  deed  as  constructive  notice  to  pur- 
chasers, etc.,  it  must  still  be  held  that  tbe 
instrunient  witbont  acknowledgment  la 
good  between  tbe  Immediate  parties  and 
those  having  actual  notice  ol  its  terms. 
Bennett  v.  Shipley,  (1K84,)  82  Mo.  448. 
PlalntifTs  admit  having  sucb  notice,  so 
that  question  drops  out  of  view. 

2.  The  leading  proposition  of  plaintiffs  la 
that,  as  the  ()ultclalm  of  MIIW  to  Moore 
was  given  in  consideration  ot  the  dis- 
charge of  tbe  pnrchase-mtmey  notes,  and 
of  the  security  therefor,  defendant's  title 
under  the  attachment  Is  better  th!in  that 
of  plaintiffs.  But  here  plaintiffs  are  con- 
(rontod  by  tbe  rule  that  Moore's  (tbe  ven- 
dor's) lien  tor  purchase  money  was  not 
lost  (as  to  subsequent  takers  with  notice) 
by  the  mere  acceptance  of  a  mortgage  or 
deed  of  trust  on  the  same  profierty  to  se- 
cure the  vendee's  notes  for  the  price.  Mor- 
ris V.  Pate,  (1861,)  31  Mo.  315;  Linville  v. 
Savage,  (1874,)  58  Mo.24!t:  Rogers  v.  Tuck- 
er, (18S8,)  94  Mo.  iMO,  7  S.  W.  Uep.  414 
We  take  this  to  be  now  tbe  settled  law  in 
MiHsourl,  without  reopening  the  subject. 
While  thut  lien  was  in  full  force,  the  pur- 
chaser surrendered  his  interest  and  pos- 
session to  the  vendor  in  consideration  ot 
the  cancellation  of  tbe  debt  tor  the  pur- 
chase mouey.  Is  that  transaction  to  be 
treated  in  equity  as  payment  ol  tbe  price? 
Is  not  its  effect  merely  to  release  tiie  debt- 
or from  his  perxonal  liability  without  en- 
larging ills  prior  Interest  In  tbe  property  ? 
Equity  deals  witb  tbe  substance,  ratber 
than  tbe  outward  form,  of  busiuess  af- 
fairs,'and  could  scaixely  be  expected  to  ac- 
cept the  mere  rescission  of  a  contract  ot 
sale  as  equivalent  to  its  full  performance. 
Yet  that  is  tbe  purport  ot  plaintiffs'  con- 
tention. White  such  a  transaction  as  this 
quitclaim  evidences  should  not  be  held  to 
deprive  third  parties  of  rights  already  ac- 
quired against  the  vendee,  it  certainly  can- 
not Justly  be  considered  to  confer  on  a 
purchaser  of  the  vendee's  Interest  (with 
notice  of  the  real  state  of  facts)  a  greater 
estate  In  equity  than  the  vendee  enjoyed 
under  his  unperformed  contract  to  buy. 
It  is  not  pretended  that  the  price  ot  the 
land  was  «^vcr  in  fact  paid.  But  plain- 
tiffs  seek   to  establish  n   better  standing 
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than  Mlllt)  enjoyed  nnder  Ms  contruct  to 
IKirtrhetie,  because  the  vendur  allowed 
lilm  tu  cast  oR  the  ptrsonal  burdens  it  im- 
poMeU.  The  quitclaim  deed  doea  not  pur- 
port to  confer  any  itew  estate  or  right  on 
Mills.  Had  it  simply  released  hlni  trnm 
the  notes  and  deed  of  trust,  leaving  Intact 
tbe  title  first  conveyed  to  him,  the  posi- 
tion of  plaintiffs  would  be  altogether  dif- 
ferent. Bnt  its  plain  object,  on  the  con- 
trary, was  to  terminate  and  surrender  his 
rights  under  the  first  conveyance,  and  to 
remit  Moore  to  his  original  possession. 
Such  an  arransement,  in  the  circumstan- 
ces, cannot  be  viewed,  from  any  stand- 
point, so  as  to  mtike  it  Itear  the  semblance 
of  a  payment  of  the  purchase  money. 
Certainly  it  does  not  tend  to  show  an  In- 
tent on  the  part  of  either  party  that  the 
title  should  pass  to  Mills  without  pay- 
ment for  It.  The  trial  court  held  that 
plaintiffs,  by  virtue  of  their  attachment 
and  purchase  thereunder,  acquired  the 
right  to  redeem  against  the  vi-ndor's  lien 
on  paying  the  agreed  prk-e,  notwIthBtund- 
Ing  Mills'attempted  surrender  of  his  rights 
by  the  quitclaim  deed.  This  was  as  fa- 
vorable a  position  as  plaintiffs  were  enti- 
tled to  maintain.  In  Davis  v.  Ownsby, 
(18.'>1.)14  Mo.  170,  this  coart  lield  that  a 
valid  deed,  made  before  judgment,  but  aft- 
erwards recorded  before  the  sale  on  execn- 
tion  to  enforce  The  Judgment,  carried  title 
against  a  purchaser  «t  the  exucntion  sale. 
That  opinion  has  been  so  long  accepted 
rtiat  we  have  declined  to  re-examine  the 
rule  it  states.  Parks  v  Bank,  (188^),)  97 
Mo.  133, 11  8.  W.  Kep.  41.  By  an  attach- 
ment no  greater  estates  or  interests  in 
land  are  reached  than  by  a  judgment;  so 
that  plaiutlffs'  position  is  not  improved 
by  reason  of  their  attnfhmpnt  lien,  they 
having  received  notice  (rf  all  the  facts  above 
stated,  affecting  the  rights  of  Mills,  before 
the  execution  sale  at  which  they  purchased 
bis  Interest  in  the  land. 

8.  Plaintiffs  further  complain  of  the  ac- 
tion of  the  trial  court  in  fixing  by  decree  a 
date  within  which  they  should  redeem, 

S noting  a  remark  from  the  opinion  in 
'Fallon  V.  Clonton.  (18H6,)  m  Mo.  290,1  S. 
W.  Rep.  302,  to  the  effect  that  strict  foreclo- 
Bnre''hasneverprevall9dln  this  8tate,"cit- 
Ing Davis  v.  Uolmcs,(  1874,1 55  Mo. U49.  T.^at 
general  remark,  we  think,  was  not  intend- 
ed, and  certainly  should  not  be  held,  to  for- 
bid the  naming  of  a  date  for  pnyment  in 
every  instance  where  parties  seek  the  aid 
of  equity  to  redeem  against  liens  of  vari- 
ous kinds.  In  respect  to  ordinary  mort- 
gages, the  statutory  procedure  in  this 
state  contemplates  a  sale  as  the  means  uf 
foreclosure.  Ruv.  St.  1S89,  §§  7078-7089. 
Positive  law  to  that  general  purport  has 
been  in  force  since  180",  long  prior  to  the 
admission  of  Missouri  to  the  Onion,  and 
prior  to  the  establishment  of  any  court  of 
chancery  here.  1  Terr.  Laws.  p.  182;  Oarr 
V.  Holbrook,  (182?,)  1  Mo.  240.  Notwith- 
standing the  jurisdiction  for  foreclosure, 
onder  statute,  in  courts  of  law,  it  has 
been  ruled  that  courts  Invested  with  chan- 
cery powers  have  likewise  Jurisdiction  to 
enforce  mortgages,  there  being  no  intent 
to  exclude  such  juriadictlon  apparent  In 


the  statotory  provisions  touching  fore- 
closure. Mcdnrg  V.  Phillips,  (1S72.)  « 
Mo.  315;  Coal  Co.  v.  Bingham,  (IS88,)  97 
Mo.  212,  10  8.  W.  Rep.  82.  In  exerting  that 
jurisdiction  it  may  we'i  be  that,  in  defer- 
ence to  the  maxim,  "equity  follows  the 
law,"  courts  of  equity  should  conform  to 
the  statutory  course  uf  foreclosure  as  far 
as  It  can  be  harmonixed  with  the  practice 
of  such  courts.  As  to  which  compare  Bi- 
ley  V.  McCord,  (1857,)  24  Mo.  2(i5.  But  it 
cannot  be  declared  as  an  inflexible  rule 
that  a  said  Is  essential  in  every  case  to  pat 
an  end  to  equitable  rights  of  redemption. 
That  question  must  be  governed  largely 
by  the  circumstances  and  equities  of  each 
controversy.  Such  Is  tlie  plain  meaning  of 
the  Judgment  pronounced  in  Martin  v. 
Ratcllff,  (1890,1  101  Mo.  254,  13  S.  W.  Rep. 
1051.  A  court  of  equity  certainly  has  the 
discretion  to  name  terms  on  which  It  will  let 
iu  a  party  to  redeem.  Cowing  v.  Rogers, 
(188S.)  34  Cal.  <>48.  This  court  has  fre- 
<inently  applied  that  proposition  to  vary- 
ing states  ot  facts.  Ulraldin  v.  Howard, 
(1891,)  103  Mo.  40.  15  S.  W.  Kep.  3f«:  Cobb 
V.  Day,  (1S91,)  IOC  Mo.  278,  17  S.  W.  Rep. 
328;  Gooch  v.  Bolts,  (Mo.  Sup.  1HS>2.)  20  S. 
W.  Rep.  192;  Turner  v.  Johnson.  (188M.)  9S 
Mo.  431,  7  8.  W.  Rep.  si70.  In  the  decision 
last  cited  the  learned  judge  who  wrote 
the  opinion  of  the  court  in  O'Fallon  v. 
Clopton  concurred,  which  fact  conHriaa 
the  views  above  Indicated  as  to  the  prop- 
er significance  of  his  remark  under  dlscas- 
slon. 

In  the  rase  at  bar  the  plafntiffs  sue  In 
ejectment.  The  defense  amounts,  in  sub- 
stance, to  the  assertion  of  defendants* 
standing  as  mortgagees  in  possession, 
which,  as  we  hold,  they  are  entitled  to 
maintain.  The  reply  of  plaintiffs  prays 
general  equitable  relief,  and,  by  a  liberal 
construction,  may  be  treated  as  putting 
forward  a  claim  to  redeem.  At  least  tlie 
circuit  Judge  so  treated  It.  and  defendapta 
have  not  excepted  tu  that  view  of  it.  So 
it  was  proper  for  the  trial  court,  in  ad- 
judging that  plaintiffs  might  redeem,  to 
name  a  reasonable  time  within  which 
tliey  should  do  so.  As  the  date  then  fixed 
has,  however,  expired  pending  this  ap- 
pel,  it  will  be  necessary  to  modify  the  de- 
cree In  that  particular,  which  we  do  by 
naming  March  1, 1893,  as  the  date  on  or 
before  which  plaintilfs  may  redeem  by 
paying  the  amount  of  the  Indebtedness 
found  by  the  decree  of  the  circuit  court, 
with  interest  thereon  at  G  per  cent,  per  an- 
num, less  the  rents  and  profits  (at  the 
monthly  rate  already  found)  since  the  en- 
try of  the  former  decree  until  redemption; 
and  adjudging  that,  in  default  of  surb  re- 
demption, the  pluintitts'  cause  be  dis- 
missed, and  that  the  pialntiffK  pay  the 
costs  of  these  proceedings  in  both  courts. 
So  modiflsd,  the  judgment  is  affirmed,  and 
the  cause  remanded,  with  directions  to 
re-enter  the  decree  to  the  effect  Just  stated, 
and  for  such  further  proceedings  as  may 
thereafter  be  Just  and  conlormable  to  tbe 
law  as  above  declared. 

Sbbkwood,  C.  J.,  and  Biock  and  Bbacb, 
JJ.,  concur. 
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Vawtbr  t.  Hci.ts. 

(9iq>reme  Court  of  iftssourt,  Z>ti>(aion  ^o.  1. 

Dec.  12,  1898.) 

Dtu^>8inoa8 — Placb  or  iLtxsa — Wowot    Anop- 
MixT  or  CoussBL  —  Death  bt  'WBo:)aruL  Act 

— BVIDBNCB  OF  CBARACTEK. 

1.  The  notice  for  taking  certain  depoaitlona 
stated  that  they  would  be  taken  at  "the  law 
ofiBce  of  C.  H.  Gordon  and  K.  M.  Bass,  in  the 
town  of  Colnmbia,  in  the  county  of  Boone  and 
rtate  of  Missouri.  The  certificate  of  the  notary 
public  who  took  them  stated  that  in  pursuance 
of  the  notice  the  depositions  were  taken  "at  the 
ofSce  of  Bass  &  Gordon,  in  the  county  and  state 
aforpsaid  "  The  ofiSce  of  Bass  Ac  (joi-don  was 
shows  by  the  caption  of  the  certificate  to  be  the 
office  of  C.  H.  Gordon  and  K.  M.  Bass,  in  the 
cooDty  of  Boone,  in  the  state  of  Missouri.  Held, 
that  a  motion  to  suppress  the  depositions  on  the 
n-onnd  that  it  did  not  appear  they  were  taken  at 
the  place  required  in  the  notice  was  properly 
orerruled,  since  it  would  be  presumed  that  the 
office  spoke?  of  in  the  certificate  was  the  law 
office  of  the  parties  mentioned,  and  that  such 
law  office,  belnj:  in  the  prescribed  county  and 
state,  was  also  in  the  town  of  Columbia,  as  re- 
quired by  the  notice. 

2.  In  an  action  to  recover  damages  for  the 
wrongful  killing  of  plaintififg  husband,  plain- 
tiff's attorney,  in  his  opening  statement  of  the 
rase  to  the  j<iry,  said  "that  this  case  was  in- 
stituted in  Boone  county,  and  br  defendant 
brought  here  by  change  of  venue.  Held,  that 
the  statement  could  not  be  prejudicial  to  de- 
fendant, as  no  reason  for  the  change  was  giTen. 

3.  It  was  not  error  to  exdnde  evidence  of- 
fered by  defendant  to  prove  his  general  reputa- 
tion as  an  honest,  peaceable,  and  law-abiding 
citizen. 

4.  Defendant  wos  examined  as  a  witness  in 
his  own  behalf,  and  was  asked  with  what  pui^ 
pose  he  drew  his  pistol  and  fired  the  fatal  shot, 
and  replied,  'To  protect  my  life  and  person. 
Bdi,  tliat  defendant's  answer,  being  a  mere 
declaration  that  he  shot  in  self-defense,  which 
was  the  question  the  jury  were  to  determine, 
was  properly  stricken  out. 

5.  'The  recovery  of  damages  nnder  Kev. 
St.  1889,  t  4426,  whidi  gives  an  action  for  "the 
death  of  a  person,  caused  by  the  wrongful  act 
of  another,'  is  not  limited  to  cases  where  the 
jury  find  that  defendant  was  guilty  of  mur- 
der in  the  first  degree. 

Appeal  from  circalt  eoort,  Randolph 
coDDt.r;  John  A.  Hockadat,  Jodxe. 

Action  by  Bettle  Vawter  against  Mar* 
■hall  J.  Htilti  to  recover  damages  (or  the 
alle^vd  atodkIuI  killing  uf  plaiutirr's  hns- 
hand.  From  a  JndKinent  (or  plaintKT,  de- 
fendant appeals.    Atflrmed. 

Tamer  A  Hoalw»n>,  (or  appellant. 
Odoa  Ouitar,  (or  respoDdent. 

Brace,  J.  This  la  an  appeal  by  the  de- 
fendaut(rom  a  Jndgment  o(  the  circuit 
•conrt  of  Randolph  county  In  favor  o(  the 
plaintiff  (or  the  aam  o(  $5.ii00  damiM^es 
asaessed  by  a  Jury  against  the  defendant,  in 
an  action  bruoRht  by  the  plain tlt(  In  the 
circuit  court  o(  Boone  county  against 
him  (or  wrongfully  killing  her  husband, 
Allen  Vawter,  and  by  the  defendant  taken 
Cbeoce  to  Randolph  county  by  change  o( 
venae.  The  homicide  was  committed  on 
the  7tb  of  May,  1M88.  The  de(endHnt  was 
criminally  prosecuted  tbere(or,  and  found 
gollty  o(  morder  In  the  second  degree,  in 
the  Boone  circuit  court;  and  on  appeal 
to  this  court  the  Judgment  of  the  circuit 
court  was  ufBrraed  at  the  April  term,  1891. 
State  V.  HulU,  106  Mo.  41,  16  S.  W.  Bep. 
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B40.  The  errors  assigned  and  relied  on 
(or  reversal  will  be  noticed  in  their  chron- 
ological order. 

1.  Before  the  trial,  defeudnnt  moved  the 
court  to  suppress  the  depositions  of  cer- 
tain witnesses,  taken  In  behalf  of  the 
plaintiff,  on  the  ground  that  lie  was  not 
present  at  the  taking,  and  that  It  does 
not  appear  from  the  certificate  of  the 
officer  that  the  depoBitlons  wer«  taken  at 
the  place  designated  In  the  notice,  or  that 
they  were  taken  by  an  officer  authorized 
to  take  them.  The  notice  vras  that  the 
depositions  would  be  taken  at  "the  law 
office  o(  C.  H.  Gordon  and  E.  M.  Bass,  in 
the  town  u(  Columbia,  In  the  county  o( 
Boone  and  state  of  Missouri,  on  the  25th 
day  of  February,  1890,  between  the  hours 
o(  8  o'clock  in  the  (orenoou  and  6  o'clock 
In  the  afternoon  o(  that  day,"  etc.  The 
depositions  purporting  to  have  been 
taken  In  pursuance  of  this  notice  were  au- 
thenticated as  follows:  "Depositions  of 
witnesses  produced,  Bwom,*aDd  examined 
on  the  25th  day  of  February,  1890,  be- 
tween the  hours  of  eight  o'clock  In  the 
forenoon  and  six  o'clock  In  the  afternoon 
o(  that  day,  at  the  office  o(G.  H.  Gordon 
and  E.  M.  Bass,  in  1:he  county  o(  Boone 
and  state  o(  Missouri,  before  me,  W.  H. 
Trultt,  a  notary  public,  In  a  certain  cause 
now  pendlug  In  the  circuit  court  of  Run- 
dolph  county,  In  the  state  of  Missouri, 
between  Mrs.  Settle  Vawter,  plalntl((, 
and  Marshall  Hults,  defendant.  On  the 
part  of  plaintiff."  Following  this  cap- 
tion were  the  depositions  of  the  witnesses 
In  the  order  taken.  At  the  foot  o(eacb 
the  witness  signed  his  name,  and  to  each 
the  officer,  beneath  the  signature  o(  the 
witness,  appended  the  (ollowing  jurat: 
"Subscribed  and  sworn  to  be(ore  me 
[naming  the  day]  at  the  place  and  be- 
tween the  hours  aforesaid,  w.  H.  Troitt, 
N.  P,,"— and  attached  his -notarial  seal. 
AC  the  (oot  o(  all  the  depositions  the 
notary  appended  his  certificate,  as  (ol- 
io ws:  "I,  W.  H.  Truitt,  a  notary  public 
within  and  (or  the  county  of  Boone,  in 
the  state  of  Missouri,  do  certify  that,  iii 
pursuance  o(  the  annexed  notice,  came 
he(or<>  me,  at  the  office  of  Bass  &  Gordon, 
In  the  county  and  state  aforesaid,  [nam- 
ing all  the  witnesses,]  who  were  by  me 
severally  sworn  to  testify  the  whole  truth 
of  their  knowledge  touching  the  matter 
in  controversy  aforesaid,  and  that  they 
were  examined,  and  their  examination 
reduced  to  writing,  and  subscribed  by 
them,  respectively.  In  my  presence,  on 
the  day,  between  the  hours  and  at  the 
place.  In  that  bebalt  a(oresald,  and  that 
their  depositions  are  now  herewith  re- 
turned; and  I  further  certify  [naming  all 
the  witnesses  again]  are  rusldcnts  of  said 
county  o(  Boone,  in  the  state  o(  Missouri. 
Given  at  the  office  of  Bass  &  Gordon, 
In  the  county  o(  Boone,  In  the  stateoi  Mis- 
souri, this  4th  day  of  March,  A.  D.  1890. 
[Notarial  Seal.]  W.  H.  Tbottt,  Notary 
Public.  My  commission  as  notary  public 
will  expire  January  SUtb,  1892." 

Depositions  o(  witnesses  to  be  read  in 
evidence  in  a  civil  suit  pending  in  any  cir- 
cuit court  in  this  state  may  be  taken  by  a 
notary  public.  Rev.  8t.  1889,  9  4487.  This 
certiacate  eoatains  the  (aeta  reqamd  to 
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be  certified  to  by  such  oflScer,  (Id.  S  4455,) 
and  \a  certified  to  by  Huch  an  officer,  "In 
his  olHclal  character,  and  Is  accompanied 
by  his  seal  of  office, "  aa  required  by  eec- 
llon  4455,  Id.  Conseqaeutly  the  deposl- 
tlone  were  taken  by  an  officer  duly  aa- 
tborlced,  and  are  properly  authenticated. 
He  certitlee.  In  effect,  that  they  were 
taken,  In  pursuance  of  the  notice  which 
was  annexed  thereto,  "at  the  office  o( 
Bara  &  Gordon,  In  the  county  and  state 
aforesaid."  "The  whole  paper,  the  cap- 
tion and  certificate,  uhould  be  read  in  con- 
nection ;  and  if  froni  the  whole  the  official 
character  of  the  certifying  officer,  as  alRo 
the  v«nue,  can  be  ascertained,  to  a  rea- 
sonable certainty,  this  will  suffice."  Bor- 
ders v.  Barber,  81  M(i.63fi;  Weeks,  Dep.§357. 
This  author  alno  says  that,  "If  the  return 
States  That  the  deposition  was  taken  pur- 
suant to  the  conimisnton,  it  is  not  esHeu- 
tial  that  It  should  also  state  the  manner 
of  pursuing  the  commission. "  Section  357, 
snpra.  The  office  of  Buss  &  Gordon,  men- 
tioned In  the  certiOcate,  is  shown  by  the 
caption  to  be  the  office  of  C.  U.  Gordon 
and  K.  M.  Bass,  in  the  county  of  Boone, 
in  the  state  of  Missouri.  Now,  It  the  dep- 
ositions were  taken  {ft  their  office  in  pur- 
suance ol  the  notice,  it  must  be  inferred 
that  it  was  at  the  law  office  of  these  gen- 
tlemen, in  said  county  and  state;  and  in 
the  absence  of  any  erideuce  that  they  bad 
an  office  elsewhere.  It  is  reasonaltly  cer- 
tain that  their  law  office  was  at  the  coun- 
ty seat  of  said  county,  which  Is  the  town 
of  Columbia,  the  county  seat,  where  or- 
dinarily lawyers  located  their  offices,  as 
stated  In  the  notice.  The  motion  to  sup- 
press was  overruled  liy  the  Judge  who  has 
for  years  held  the  terms  of  the  circuit 
court  of  Boone  county  at  Columbia,  and 
who  must  have  known  whether  the  law 
office  of  Bass  &  Gordon  was  in  the  town 
ol  Columbia  or  not,  and  whether  they 
bad  an  office  elsewhere  in  said  county  or 
not;  and  In  the  absence  of  any  proof,  or 
suggestion,  even,  that  in  fact  they  were 
not  taken  at  auch  office,  in  the  town  of 
Columbia,  we  cannot  say  error  was  com- 
mitted in  not  suppressing  the  depositions. 

2.  The  attorney  lor  the  plain tIB,  in 
stating  the  case  (to  be  tried)  to  the  Jury, 
said  "that  this  case  was  instituted  in 
Boone  county,  and  by  defendant  brought 
hero  by  change  of  venue. "  The  fact  stat- 
ed was  true,  and  not  in  itself  prejudicial 
to  the  defendant,  as  the  ground  (or  the 
change  was  not  stated.  It  was  a  lact  in 
the  history  of  the  case,  showing  how  It 
came  to  be  before  the  Jury  for  trial,  and  Is 
no  ground  for  reversal.  Besides,  this 
point  was  not  made  in  the  motion  for  new 
trial. 

8.  On  the  trial,  in  his  defense,  the  defend- 
ant offered  to  prove  his  general  reputa- 
tion in  the  community  in  which  he  lived 
as  that  of  an  honest,  peaceable,  and  law- 
abiding  citizen,  which  the  court  refused 
to  permit.  This  was  not  error.  In  civil 
actions  the  character  of  neither  party, 
until  assailed,  can  belnquired  Into,  "unless 
it  is  put  in  Issue  by  the  nature  of  the  pro- 
ceeding itself. "  Gutc wilier  V.  Liackraan,23 
Mo.  168;  Rogers  T.Troost,  51  Mo.  470;  Dud- 
ley V.  McClure.  65  Mo.  241.  It  Is  so  put  In 
iMue  only  In  that  class  of  cases,  sacb  as 


libel,  slander,  mailclous  prosecution,  etc. 
In  which  Its  value  is  to  be  considered  In 
assessing  the  damages.  Dudley  v.  Mc- 
Clure, snpra ;  Whart.  Ev.  $  47.  and  notes; 
8  Amer.  &  Eng.  Enc.  Law,  p.  112,  $  8,  and 
notes. 

4.  The  defendant  was  examined  as  a 
witness  in  his  own  behalf,  and  after  hav- 
ing been  permitted  to  testify  to  every  fact 
and  circumstance  connected  with  the 
homicide, and  "that tended  to  throw  light 
upon  the  movements  and  motives  of  the 
parties."  that  he  desired  to,  was  asked  by 
his  counsel:  "  With  what  purpose  did  yon 
draw  the  pistol  and  flre  the  fatal  shot?' 
The  plaintiff  objected  to  the  question. 
The  court  overruled  the  objection,  bat 
limited  the  answer  to  the  amount  of  ln> 
jury  bo  intended  to  inflict.  The  answer 
was,  "To  protect  my  life  and  person."  On 
motion  of  the  plain  tirr  the  answer  was 
stricken  out,  and  the  defendant  excepted. 
The  same  question,  slightly  modified  in 
form,  was  repeated  three  more  times,  and 
the  same  answer  was  returned,  and  the  an- 
swers stricken  out  as  before.  In  this  ac- 
tion the  court  committed  no  error.  The 
answer  of  the  witness  was  a  mere  declara- 
tion by  him,  on  the  witness  stand,  that  be 
shot  the  deceased  in  self-defense, — the  very 
question  the  jury  were  called  upon  to  de- 
termine in  the  light  of  all  thefacts  and  cir- 
cumstances in  the  case,  and  upon  which 
this  answer  threw  no  light  whatever. 
State  V.  HnltB,  106  Mo.  41,  16  B.  W.  Rep. 
940. 

5.  The  criticisms  on  the  Instmctlons  in 
this  case  seem  to  be  inspired  by  the  Idea 
that  the  plaintiff  could  not  recover  unless 
the  jury  should  find  tbat  the  defendant,  in 
killing  her  husband,  bad  been  guilty  ol 
the  crime  of  murder  In  the  first  degree. 
This  is  a  misconception  of  the  nature  of 
the  action  given  by  the  statute,  which  is 
for  "the  death  of  a  person,  caused  by  a 
wrongful  act  of  another."  Rev.  St.  1889, 
S  4426.  Beading  all  the  instructions  given 
in  the  light  of  this  statutory  definition 
of  plnlntlH's  cause  of  action,  and  reading 
them  together,  we  find  them  barmouloas, 
and  fully  and  fairly  presenting  the  case  u( 
the  plaintiff  and  the  defense  of  the  defend- 
ant to  the  Jury,  In  clear,  concise,  and 
unobjectionable  terms,  based  upon  the  evi- 
dence, who  responded  with  the  only  rea- 
sonable verdict  consistent  with  and  war- 
ranted by  that  evidence.  The  case  was 
well  tried,  and  the  judgment  of  the  clrcait 
court  is  affirmed.    All  concur. 


Aruoor  Bros.  Banking  Co.  ▼.  Smith  et 
a/.,  (Cairns,  Intervener.) 

(Supreme  Court  of  Missouri,  IMoision  A'o.  9. 
Dec.  18,  18B2.) 

FOKKIOII  CoSPORilTIONS— Attachmsnt  ov  Coxpo- 
RATE  Stock— QARNisaMBi7T. 
1.  Kev.  St.  1889,  !  B40,  provides  that 
sliares  of  stock  In  any  corporation  may  be  at- 
tached in  the  game  manner  as  the  same  may  be 
levied  upon  under  execvtion.  Sections  4)lfi, 
4U24,  4U25.  4053,  provide  tliat,  when  execution 
issues  against  an  owner  of  stock  in  a  con>ora- 
tion,  an  officer  thereof  Bhall  famish  the  Bheriff 
a  certificate  of  the  number  of  shares  held  by 
defendant,  and  the  levy  shall  be  made  by  lear- 
Ing  a  copy  of  the  writ  with  the  aecr«tair  at 
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other  officer,  with  a  certificate  from  the  aherUt 
that  he  levies  on  the  shares  to  satisfy  the  exe- 
cutiou;  and,  when  such  shares  are  sold,  the 
officer  sliall  execute  to  the  purchaser  a  bill  of 
sale  conreying  the  same,  and  glye  the  secretary 
of  the  corporation  a  copy  of  the  execution,  with 
his  return  thereon,  add,  that  the  statutes  ap- 
ply to  domestic  corporations  only,  and  that,  no- 
tice to  the  corporation  being  essential  there- 
under, a  simple  seizure  under  attachment,  and 
sale  of  the  paper  certificate  of  a  foreign  cor- 
poration, convey  no  title  to  the  stock. 

2.  In  the  absence  of  any  statutory  pro- 
vision, certificates  of  stoclt  in  a  foreign  corpo- 
ration are  not  subject,  as  choses  in  action,  to 
garnishment  process  under  a  writ  of  attach- 
ment. 

Appeal  from  St.  Louis  clruult  court,  L. 
B.  Valliant,  Judge. 

Action  by  the  Arniour  Bros.  Banking 
Company  against  Charles  B.  Smith  and  the 
St.  LuDis  National  ttankasgarnisbee,  with 
L.  O.  Cairns,  the  claimant  of  the  property 
attached.  Interpleaded.  From  a  Judgment 
sustaining  the  Interpleader,  plaintiff  ap- 
peals.    Atflrnied, 

Horatio  D.  Wood,  for  appellant.  Flsae 
A  Allen  and  F.  Tajrior  liryau,  for  respond- 
ents. 

Thomas,  J.  On  the  23d  o{  October,  1887, 
tbe  plalntIB  company  oommenccrl  an  ac- 
tion of  attachment  against  Charles  R. 
Smith,  a  nourenideut  of  this  state,  upon 
two  promissory  notes,  amounting  to  over 
$4l,<iU0.  A  writ  ol  attachment  was  issned, 
and  on  tbe  same  day  the  sheriff  summoned 
tbe  St.LioalB  National  Bank,  as  garnishee, 
wbicb,  in  its  answer  to  Interrogations, 
stated  that  it  bad  in  its  custody  tbree  cer- 
tiflcatea  o(  stock,  numbered  161, 162,  and 
ISa,  Issued  to  Charles  R.  Smith  by  the  Col> 
orado,  Chicago  &  Texas  Land,  Cattle  ft 
Improvemeut  Company, a  corporation  or- 
Kanlsed  under  the  laws  of  Texas,  the  cer- 
tlBcates  being  for  500  shares  of  stock  in  the 
aggregate  of  the  par  value  of  flOU  eacb; 
tbat  these  certificates  had  been  deposited 
with  tbe  garnishee  ns  collateral  security 
for  a  note  signed  by  Smith,  payable  to  J. 
J.  Fisber,  tor  f7,00U,  and  by  the  latter  in- 
dorsed to  the  bank ;  that  on  December  'i, 
lb89.  L.  G.  Cairns,  by  his  agent,  paid  said 
note  of  97,000,  but  at  the  same  time  noti- 
fied said  bank  that  the  araoiintof  the  note 
was  tendered  and  paid  by  Cairns  as  the 
owner  of  the  shares  of  said  stuck,  and  not 
for  tbe  benefit  or  for  account  of  said  Smith; 
and  thegnrnlshee  prayed  that  Cairns  be 
permitted  to  Interplead  In  tbe  cause,  and 
asked  leave  of  the  court  to  deposit  tbe 
said  certificates  of  stock  with  tbe  clerk,  to 
be  held  and  disposed  of  in  pursuance  of 
tbe  order  of  the  court.  The  certificates 
were  thus  deposited,  tbe  garnishee  dis- 
charged, and  an  order  made  on  Cairns  to 
appear  and  sustain  his  claim.  Smith 
made  default,  but  Cairns  appeared,  and 
filed  a  plea  to  the  Jurisdiction  of  the  court, 
an  also  a  motion  to  quash  the  return  of 
tbe  sheriff  on  the  writ  of  attachment,  on 
tbn  ground,  among  others,  that  the  said 
certificates  of  stock  were  not  subject  to 
tbe  process  of  garnishment.  The  plea  and 
motion  were  both  sustained,  the  garnish- 
ment proceeding  dismissed,  and  plalnttfl 
bas  appealed. 

1.  It  is  a  well-settled  principle  of  law 
that  stock  in  a  corporation  cannot  be  at- 


tached or  aabjected  to  a  garnishee  process 
unless  authorized  by  express  statute. 
Brake,  Attachm.  S  244;  Foster  v.  Potter, 
87  Mo.  626;  Plimpton  v.  BIgelow,  SS  N.  Y. 
583.  And  the  question  preHented  by  this 
record  for  decision  involves  tbe  construc- 
tion of  the  several  sections  of  onr  statute 
on  tbe  subject  of  the  seizure  and  saleot 
shares  of  stock  In  a  corporation  under  ex- 
ecution and  attachment.  Section  540, 
Rev.  St.  1889,  provides  that  "shares  of 
stock  In  any  bank, association.  Joint-stock 
company,  or  corporation,  belonging  to 
any  defendant  in  any  writ  of  attachment, 
may  be  attached  In  the  same  manner  as 
the  same  may  be  levied  upon  under  execu- 
tion." Turning  to  tbe  statute  In  regard 
to  executions  we  find  that  sectluus  4915, 
4924,  4925,  and  4953  In  substance  provide 
that  shares  of  stock  In  corporations  may 
be  sold  under  execution;  that,  when  an 
execution  is  issned  against  a  person  own- 
ing shares  of  stock  In  any  corporation,  it 
shall  be  tbe  duty  of  tbe  secretary  or  other 
officer  to  furnlsb  to  the  sberltf  a  certiflt'ate 
of  tbe  number  of  shares  held  by  the  de- 
fendant, with  the  incumbrance  thereon; 
that  the  levy  shall  be  made  by  leaving  a 
copy  ol  tbe  writ  with  the  secretary  or 
other  officer,  with  n  certificate,  attested 
by  the  officer,  that  he  levies  upon  and 
takes  Bucb  shares  to  satisfy  tbe  execution; 
and  that,  when  such  shares  are  sold,  the 
officer  shall  execnteaud  deliver  to  the  pur- 
chaser a  bill  of  sale  conveying  the  same, 
and  leave  with  tlie  secretary  of  the  corpo- 
ration a  copy  of  the  execution  and  his  re- 
turn thereon;  and  tbe  purchaser  shall 
thereupon  be  entitled  to  all  dividends  and 
stock,  and  to  tbe  same  privileges  as  a 
member  of  such  corporation  as  tbe  debtor 
waH  entitled  to.  In  regard  to  these  pro- 
visions, we  remark,  in  the  first  place, 
that.  Id  our  Judgment,  they  apply  to  do- 
mestic corporations  alone.  It  is  true  they 
are  general  enough  to  embrace  corpora- 
tions of  other  states  and  zouutrles,  but 
their  details,  prescribing  the  manner  ot 
seizing  and  conveying  the  stiares  of  stock, 
point  unerringly  not  only  to  corporations 
organized  under  the  laws  of  this  state,  but 
also  to  corporations  alone  whose  place  ot 
busluesB  is  within  the  county  and  Jurisdic- 
tion of  the  officer  making  the  levy  and  sale. 
Beyond  question,  that  provision,  requir- 
ing the  8ecretAr.r  of  the  corporation  to 
furnish  the  sberllT  with  a  certificate  stat- 
ing the  number  of  shares  held  by  the  de- 
fendant in  the  execution,  applies  to  do- 
mestic corporations  aloue,  for  It  can.  In 
the  nature  of  things,  have  no  vigor  or 
force  beyond  the  territorial  limits  of  Mis- 
souri. And  this  Is  the  construction  given 
a  statute  couched  in  somewhat  similar 
language  by  the  court  ol  appeals  of  New 
York  in  Plimpton  v.  Blgelow,  supra, 
wbere  it  is  said  that  such  a  statute  "has 
an  appropriate  appIicatioD  to  shares  in  do- 
mestic corporations.  Such  corporations 
are  completely  subject  to  the  Jurisdiction 
of  our  courts,  and  may  be  compelled  to 
recognise  a  title  to  corporate  shares,  de- 
rived under  proceedings  by  attachment. 
In  respect  to  foreign  corporations,  such 
power  does  not  exist,  and  It  conld  scarcely 
be  expected  that  the  courts  ot  another 
state  woQld  recognin  a  title  to  eorporata 
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fltock  la  one  of  Its  own  corporatlona,  tonnd- 
«d  upon  a  sale  under  an  attnehment  Is- 
sued by  our  courts  aKainat  a  nunrealdent, 
^hen  the  only  iieniblance  of  jurigUlctInn 
'Over  the  property  was  the  Berviceof  notice 
to  the  attachment  proceeding  opon  an  offi- 
cer or  attent  of  the  corporation  bere. 
*  •  ♦  The  abstract  entity— the  corpo- 
ration—Is the  owner,  and  only  owner,  of 
the  property.  We  do  nut  doubt  that  shuren 
for  the  purpose  of  attachment  proceedings 
nay  be  deemed  tobelntbe  poBsessloa  of  the 
corporation  which  isnued  them,butonly  at 
the  place  where  the  corporation  by  Intend- 
ment ol  law  always  remains,  to  wlt.luthe 
•tateorcountryof  Its  creation.  In  all  otb- 
«r  places  it  Is  an  alien.  It  may  send  Its 
agents  abroad  ortransact  business  abroad 
as  any  other  inbabit>int  may  do,  without 
pasHlug  personally  into  the  foreign  Juria- 
<iiction,  or  cbauKing  Its  legal  residence." 
Aad  it  was  accordingly  held  tliat  the 
«tatate  applied  to  domeatic  corpuratiuns 
4ilone.  In  the  second  place,  we  say  the 
-court  acquired  no  Jurisdiction  of  the  rea  in 
-this  case,  because  the  levy  of  ttie  attach- 
ment upon  the  shares  of  stock  wholly 
<tailed  tocome  upto  the  requirement  of  the 
statute.  Tlie  sheriff  did  not— could  not — 
comply  with  that  proTlsion  requiring  him 
Co  leave  a  copy  of  the  writ  with  the  secre- 
tary of  the  corporation.  The  entity— the 
corporation— was  beyond  his  bailiwick, 
«nd  t>eyond  the  conflnesof  the  state.  Nor 
«oald  the  sheriff,  for  the  same  reason, 
•make  a  valid  transfer  of  tliis  stock  upon 
■any  sale  be  might  make,  the  statute  re- 
quiring hlra  not  only  to  deliver  to  the  pur- 
chaser a  bill  of  sale,  but  also  to  leave  with 
the  secretary  of  the  corporation  u  copy  of 
4be  execution,  and  bis  return  thereon. 
Tbe  simple  seizure  and  sale  of  tbe  paper 
'Certificate  is  not  enough.  Notice  to  tbe 
corpuratlon  Is  essential  under  our  statute 
itu  make  a  valid  levy  and  sale. 

2.  But  It  is  earnestly  insisted  that  the 
-certificates  of  the  stock  were  choses  In 
action,  and,  as  such,  were  specifically  sub- 
ieet  to  garnishment  process  under  the  writ 
«f  attachment.  There  has  been  mneh  dia- 
ensslon  as  to  the  nature  of  tbe  property 
of  a  shareholder  in  the  stock  of  a  corpora- 
tion. "The  right,"  says  the  court  of  ap- 
peals of  New  York,  in  Plimpton  v.  Blge- 
low,  supra,  "which  a  shareholder  in  a 
corporntton  has  by  reason  of  his  owner- 
ship of  shares  Is  a  right  to  participate, 
according  to  tite  amount  of  bis  stock.  In 
the  surplus  profits  of  the  corporation  on 
a  division,  and  ultimately  on  Its  dlssoln- 
tlon  In  tbe  assets  remuining  after  the  pay- 
ment of  Its  debts."  Chief  Justice  Shaw, 
toy  way  of  a  definition  of  a  "share  of 
etnck,"  aays:  "The  right  Is,  strictly  speak- 
ing, a  right  to  participate,  in  a  certain 
proportion,  in  the  Immunities  and  bene- 
fits of  the  corporntlon,  to  vote  in  the 
choice  of  their  officers,  to  share  In  tbe  div- 
idends of  profits,  and  to  receive  an  ali- 
quotpart  of  the  capital  on  winding  np 
and  terminating  the  active  existwnce  and 
operation  of  tbe  corporation."  Fisher  v. 
Essex    Bank,  6  Qray,   873.     Mr.   Justice 


8BAR8WOOD,  In  Neilpr  v.  Kelley,  99  Pa.  St. 
40H,  says :  "  A  share  of  stock  Is  an  Incorpo- 
real, intangible  thing."    Judge  Holmes, 
in  Foster  v.  Potter,    supra,  says:    "Tbe 
property  interest  of  tbe  sbarebolder  la  an 
intangible  and  invisible  thing,  and  cannot 
l>e  actually  seised    by   tbe  officer. "    And 
again,  in  tbe  same  case,  he  says:    "Sucb 
property  Is  neither  a  specific  chattel  nor  a 
debt,  but  a  mere  chose  in  action."    But, 
be  that  right  what  It  may,  "certificates 
of  stock  are  not  the  stock  Itself;    they  are 
bat  evidence  of  the  stock ;  and  tbe  stock 
itself  cannot  be  attached  by  a  levy   of  at- 
tachment on  the  certificate.    As  was  well 
said  by    tbe   supreme  court  of  Pennsyl- 
vania, stock  cannot  be  attached   by  at- 
taching   the    certificate   nny    more  tban 
lands  situated  in  another  state  can  be  at- 
tached by  an  attachment  in  Pennsylvania, 
served  on  tbe  title  deeds  to  such  landa. " 
Cook,  Corp.  S  485.    "Shares  of  Btocli  in  a 
corporation  are  personal  property,  whose 
location  is  in  that  state  where  the  corpora- 
tion   is  created.     •    •    •     Considered  as 
property  separated  from  Its  owner,  slock 
la  in  existence  only  In  the  state  of  tbe  cor- 
poration."   Id.    In  Young  v.  Iron  Co.,  Sii 
Tenn.   189,  2  S.  W.  Rep.  202,   tbe  supreme 
court  of  Tennessee  said:    "If  the  presence 
within   the  state  of  the  stock  certificates 
was  easentlal  In  determining  tbe  s/tuA  of 
the  stuck,  then  it  Is  admitted  that  tbe 
certificates  were,  both  In  contemplation 
of  law  as  well  as  in  fact,  with  tbe  person 
of  Powell,  who  was  a  nonresident.    But 
these  stock  certificates  were  the  mere  evi- 
dences of  the  ownership  of  tbe  shares, — 
indicia  of  his  interest  In  tbe  earnings  and 
profits  of  the  company.    Tbeir  seizure  by 
an  execution  or  by  an  attachment  would 
not  be  a  seiiare  or  levy  upon  the  stock  it- 
self, without  more.    Notice  to  the  corpo- 
rntlon, or  to  tbe  officer  having  charge  of 
the  books  of  the  company,  Is  essential  In 
case    of   execution.     •    •    •     Hence  the 
locality  of  the  paper  certlflcittes,  or  their 
actual  selsure,  is  unimportant."    In  Fos- 
ter V.  Potter,  supra,  this  court  held  that 
without  an  express  statute  shares  of  stock, 
even  of  domestic  corporations,  could  not 
be  seized  as    personal    property   or  evi- 
dences of  debt,  and,  if  thlscannot  be  done. 
It  Is  too  plain  for  argument  that  tbe  shares 
of  stock  in  a  foreign  corporation  cannot 
be  levied  on  by  simply  seizing  a  certificate 
which  may  happen  to  be  in  this  state,    it 
is  not  necessary  in  this  case  to  define  tbe 
limits  of  legislative  power  to  antborize 
tbe  seizure  and  sale,  under  judicial  pro- 
cess, for  the  payment  of  debts,  of  certifi- 
cates  of  stock  of  foreign     corporations 
found  In  this  state.    It  is  snfflcient  for  our 
present  purpose  tosay  that  the  leglslatore 
has  not  yet  seen  proper  to  go  that  far. 
Our    statute   In    regard    to    the  sale  of 
shares  of  stock  underattacbment  and  exe- 
cution applies,  as  we  have  seen,  to  do- 
mestic corporattonsonly,  and  it  points  oat 
a  specific  mode  by  which  tbe  levy  and 
sale  must  be  made,  which  in  this  ease  war 
not  and  could  not  be  pursued.    Tbe  lodg- 
ment will  be  affirmed.    All  concur. 
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STATE  «.  BRANCH. 


Statb  «x  rat  HospBfl  ▼.  Bbancb  «t  at. 

ISuiaremc  Oowrt  o/  Misgouri,  ZHvMon  No.  t. 
Dea  18,  im.) 

OUABBIAV — BETrLBMBST — LlABILITT  IS  TBVBTBB. 

Ber.  St.  1889,  i  5330,  prorides  that  on 
final  aettlement  by  a  gnardian  the  court  shall 
order  him  to  pay  the  amoant  found  due  to  his 
ward,  having  attained  majority,  or  to  the  buc- 
eessor  of  such  guardian,  mm  the  case  may  be. 
BectMD  5332  proyides  that  aacceisora  of  guard- 
iaoB,  having  received  all  the  money  or  other  es- 
tate  found  due  their  wards,  shall  acknowledt<e 
satisfaction  of  record  in  the  proper  court,  and 
that  the  court  shall  thereupon  enter  a  discharge 
of  the  former  guardian,  and  give  him  a  cer- 
tificate therefor.  BHd  that.  In  an  action  on  a 
guardian's  bond  to  recover  the  balance  found 
uoe  on  his  final  settlement,  a  receipt  taken  by 
the  guardian  from  himself  as  trustee,  and  en- 
tered on  the  record  of  the  probate  court,  to- 
f ether  wiUi  an  order  of  the  court  discharging 
im,  does  not  estop  the  ward  from  showing 
chat  such  receipt  was  false  and  fraudulent, 
and  that  he  had  while  guardian  converted  the 
trust  fnnd  to  his  own  use  prior  to  the  final  set- 
tlement. 

Appeal  from  St.  Louts  circait  court; 
Damei.  Dillon,  J ads:e. 

Action  by  the  state  at  tbe  relation  of 
Richard  Hoepes,  traetee  of  Alice  Crookes, 
aKaitiiit  Joneiiii  W.  Branch  and  his  bonds- 
men  on  a  bond  to  the  state,  K'ven  by  Jo- 
seph W.  Branch  and  his  boudsmen  for  tbe 
ttitlifal  performance  by  Joseph  W.Branch 
of  bis  duties  as  curator  of  Alice  Crookes, 
to  recover  a  balance  foQsd  to  be  due  on 
a  final  settlenieut  to  Alice  Crookes  from 
iloaepb  W.  Branch,  her  curator.  From  a 
jadgment  for  defendant  bondamea,  plaia- 
tiff  appeals.    Reversed. 

Tbe  other  facts  fully  appear  in  tbe  fol- 
lowing!; statement  by  Gantt,  P.  J.: 

Joseph  Crookes,  who  died  In  St.  Louis 
In  1874,  left  a  will  whereby  be  bequeathed 
a  portion  of  bis  estate  tn  his  daughter 
Alice,  a  minor,  and  appointed  Joseph  W. 
Branch  (defendant  herein)  her  curator. 
Branch  qnalifled  in  the  probate  court  of 
tbe  city  of  St.  Louis at<  the  curator  of  Alice 
Crookes  on  April  12, 1U75,  giving  a  bond 
conditioned  Hccording  to  law  in  tbe  sum 
of  f32,000,  with  B.  W.  Alexander  and  K. 
a.  Parks  as  saretles  thereon.  The  will 
further  directed  that  when  Alice  attained 
ber  majority  such  portion  of  tbe  estate  as 
was  bequeathed  to  her  should  be  placed 
and  vested  In  trustees  for  ber  sole  and  sep- 
arate use.  Branch,  as  cnrator,  received 
the  interest  orsbareof  Alice  In  her  father's 
estate  under  tbe  will,  and  made  annual 
settlements.  Indicating  his  receipts  and  dis* 
bursements.  Alice  attaiuRd  her  majority 
on  February  25,  1883,  and  at  the  June 
term.  1884,  of  the  St.  Louis  probate  court. 
Branch,  having  giveu  formal  notice  to  her, 
filed  and  presented  bis  final  settlement  as 
ber  cnrator.  Said  settlement  showed  on 
its  lace  a  balance  to  be  paid  by  blm  as  her 
earatoramonntiugtoS20,611.95.  The  pro- 
bate court,  as  sbown  by  Its  records,  form- 
ally approved  said  settlement  on  July  19, 
1884,  and,  after  dedoctluK  certain  costs 
and  expenses,  ordered  tbe  curator  to  pay 
over  tbe  remalulng  balance,  f  19,832.15,  to 
Alice  Crookes'  trustee.  Such  trustee,  how- 
ever,  bad  not  at  that  date  been  appointed, 
and  tbe  matter  rested  la  stata  quo. 


On  Janel,  1885,  a  petidnn  In  sacb  behalf 
bavInK  been  presented  to  the  circuit  covrt 
of  tbe  city  of  St.  Louis,  said  Branch  wa» 
api>ointed  trustee  of  Alice  Crookes,  In  pur- 
suance of  tbe  provisions  of  her  fatber'» 
will,  and  then  and  tbore  qualified  as  such. 
On  the  16tb  day  of  June,  18S5,  Branch  ap- 
peared before  tbe  probatpciiurt,and,  PiWag 
a  receipt  (dated  June  1. 1885)  from  himself 
as  curator  of  Alice  Crookes  to  himself  a» 
ber  trustee  tor  the  balance  found  to  bedue- 
from  blm  on  his  final  settlement  as  cura- 
tor, to  wit,  $19,&32.15,  he.  In  open  court,, 
as  her  trustee,  acknowledged  payment  ol- 
eald  balance  to  him  as  trustee.  The  re- 
ceipt Is  as  follows:  "St.  Louis,  Mo.,  June- 
1,1885.  Received  tbis  day  of  Joseph  W. 
Branch,  curator  of  the  estate  of  Alice- 
Crookes,  tbe  sum  of  nineteen  thousand- 
eight  hundred  and  thirty-two  15-100  dol- 
lars. (919.K32.15.)  in  full  payment  of  the 
balance  found  to  be  due  from  blm  at  tiie 
final  settlement  of  her  estate  in  the  pro- 
bate court  of  8t.  Louis  city,  July  18,  lh84. 
Evidence  of  my  appointment  as  trustee  by 
the  circuit  court  of  St.  Louis  city  is  hereby 
submitted.  Joseph  W.  Branor,  Trustee." 
Indorsed:  "Filed  June  16,  lSt<o.  W.  E^ 
Waonkk,  (Jlerk."  Thereupon  the  follow- 
ing entrr  was  made  upon  the  probnte  rec- 
ord: "Tuesday,  June  1(5,  1885.  Curator^ 
sbip  of  Alice  Crookes.  Satisfaction  ac- 
knowledged, and  curator  dIschari(e<T> 
Now  comes  Alice  Crookes,  late  a  minor, 
by  Joseph  W.  Branch,  her  trustee,  and  ac- 
knowledges in  open  court  full  and  entire-, 
payment  and  satlsfactloa  of  tbe  balance- 
ordered  to  be  paid  and  delivered  to  her 
upon  the  final  settlement  of  said  Joseph. 
W.  Branch,  rurator  of  ber  estate,  hereto- 
fore made  herein.  It  is  thereupon  ordered) 
by  tbe  court  that  said  Joseph  W.  Branch 
bf,  and  he  Is  hereby,  finally  discharged  a»- 
Much  cnrator.  Receipt  filed."  On  the  12tb 
of  Miirch,  18K9,  tbis  action  was  Institntect 
in  the  name  of  tbe  state  to  the  use  of  Rich- 
ard Hospejr.  trustee  of  Alice  Crookes,  and 
at  tbe  relation  and  to  tbe  use  of  Alice- 
Crookes  against  Joseph  W.  Branch  a*- 
principal,  and  £.  C.  TIttman,  administra- 
tor of  B.  W.  Alexander,  deceased,  and  Elix-^ 
abeth  Parks,  aduilnistratriz  of  Robert  M. 
Parks,  deceased,  both  of  said  sureties  be- 
ing dead  at  tbe  time.  The  petition  is  ia 
usual  form,  coiintlug  upon  the  condltlon» 
of  the  bond,  and  alleging  as  a  breach  the- 
misapproprlatioQ  of  all  the  balance  found 
due  on  tbe  final  settlement.  Branch  made- 
default,  and  the  other  defendants  (the 
sureties)  pleaded  tbe  appointment  of 
Branch  as  trustee  by  the  circuit  court.  In 
pursuance  of  the  will,  his  receipt  as  trus- 
tee for  the  estate  he  held  as  guardian,  aud 
his  discharge  as  above  set  forth.  Plnlo- 
tltf  filed  replies  denying  all  the  new  mutter 
and  requiring  strict  proof. 

On  the  trial,  plaintiff  made  proof  of  de> 
muud  by  Hospes,  the  succeeding  trustee, 
for  the  balance  shown  to  bedue  as  curator 
by  the  final  settlement,  a  refusal  to  pay, 
and  rested.  Thereupon  defendants  put  in. 
evidence  the  floal  settlement  and  receipt 
In  full  ny  Branch,  and  all  the  proceedlnge- 
appoliiting  him  trustee,  and  his  qunlitlca- 
tlott  as  such  and  discharge,  and  rested. 
Plaintiff  then  recalled  Joseph  W.  Branch* 
and  made  the  following  oBer  in  rebuttalr 
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"Qoentlon.  Mr.  Branch,  when  thin  receipt 
'wuHKivea.on  the  lat  of  June,  1885,  byyour- 
mU  aa  trustee  to  youraelf  aa  carator,  had 
yua  any  money  Id  your  bands  belonging 
to  the  estate  of  Alice  Croukea  that  came 
Into  your  bandsascDratorT"  Counsel  for 
defendants  objected  to  the  question  on  the 
groond  that  the  evidence  Is  incompetent 
and  immaterial,  and  that  the  entry  of  sat- 
isfaction and  discharge  in  the  probate 
court,  given  in  evidence  by  detendants,  is 
conclusive,  and  cannot  be  collaternlly  at- 
tacked, which  objectiun  Is  BUBtalned  by 
the  court,  to  which  ruling  of  the  court  in 
sustaialng  said  objectUm  plalntIO,  by  its 
attorney,  then  and  there  excepted  at  tne 
time.  Plaintiff,  by  couDHel,  then  offered  to 
prove  by  the  testimony  o(  witness  Branch 
that  at  the  time  when  the  entry  o(  satis- 
faction was  made  in  the  probate  conrt,  on 
June  16, 1885,  the  witness  did  not  have  in 
bis  hands  or  under  his  control  any  axsets 
belonging  to  the  estate  of  Alice  Croukes, 
to  which  testimony  so  offered  defendants 
objected  on  the  ground  that  the  name  was 
inconipHteut  and  Immaterial,  and  that  the 
entry  of  satisfaction  and  discbarge  ia  con- 
clusive, and  cannot  be  collaterally  at> 
tacked,  which  objection  the  conrt  sus- 
taluKd,  and  to  which  actlou  and  ruling  of 
the  court  in  so  fxcluding  said  evidence 
plaintiff,  by  counsel,  then  and  there  ex- 
cepted at  the  time.  This  was  all  the  evi- 
dence offered.  Thereupon  at  the  request 
of  defendants  TIttman  and  Parks,  the 
conrt  gave  an  Instruction  that  under  the 
evidence  the  Jury  would  return  a  verdict 
for  the  defendants  TIttman  and  Mrs. 
Parks,  and  thereupon  plaintiff  took  a  non- 
suit, with  leave  to  niove  to  set  same  aside, 
and  afterwardH  filed  said  motiuu,and,  the 
court  having  overruled  the  same,  appealed 
to  this  court. 

Valle  Reyburn  and  Joa.  S.  Laurie,  tor 
appellant.  Edw.  V.  Kehr  and  R.  S.  Mac- 
Donald,  for  TIttman,  administrator. 

Oantt,  p.  J.,  (after  atatlas  the  facta.) 
In  TIttman  v.  Green,  18  S.  W.  Rep. 886,  we 
held  that  a  guardian  or  curator,  having 
asHcts  In  his  hands  as8uch,if  subsequently 
appointed  trustee  of  bis  ward  for  the  pur- 
pose of  administering  such  fund,  might 
elpc-t  ta  hold  snuh  fund  In  his  character 
of  trustee,  and  thus  shift  the  liability  from 
bis  bondsmen  as  curator  upon  his  bonds- 
men as  trustee,  but,  in  order  to  do  so, 
some  distinct,  nnequlvocal  act  or  declara- 
tion was  necessary  on  the  part  of  the 
gunrdian,  Indicative  of  his  Intention  to 
hold  the  fund  as  trustee.  But  wc  also 
distinctly  held  that  a  fiduciary  could  not 
transfer  his  mere  Indebtedness  In  one  capac- 
ity to  himself  In  another  capacity,  so  as 
to  exonerate  his  sureties  in  one  at  the  ex- 
pense of  the  other.  To  make  the  transfer 
valid,  it  must  consist  of  something  more 
than  a  mere  naked  liability.  It  must  be 
substantial  assets,  if  made  by  an  insol- 
vent fiduciary.  In  that  case  the  action 
was  against  the  trustee  bondsmen,  and, 
because  the  uncontradicted  evidence 
■bowed  the  principal  to  have  been  perfect- 
ly solvent  when  be  made  his  election  to 
bold  the  estate  as  trustee,  and  there  was 
no  other  evidence  of  a  devastavit  beyond 
tba  fact  that  be  kept  bis  ward's  money 


mingled  with  his  own,  we  held  tbe  bonds- 
men for  his  trusteeship  liable.  In  tbl«  case 
there  is  no  evidence  that  Brancb.  the  prin- 
cipal, was  solvent  when  he  qualified  as 
trustee  in  tbe  circuit  conrt,  and  filed  bis 
receipt  in  the  probate  conrt  for  the  amount 
foond  doe  from  himself  to  his  ward  on  his 
final  settlement  as  testampntary  guard- 
ian. The  defendants  the  sureties  Insist 
that  wiien  Branch  filed  this  receipt,  and 
the  court  made  the  order  of  discharge,  tbe 
discbarge  was  conclusive,  and  conid  not 
be  attacked  collaterally,  whereas  plaintiff 
contends  that  bis  receipt,  like  any  other 
receipt,  was  only  prima  fucie  true,  and 
was  open  to  explanation,  or  even  con- 
tradiction: and  that  tbe  trial  conrt  erred 
in  refusUiK  to  permit  plaintiff  toshow  that 
In  truth  and  in  fact  Branch  was  wholly 
insolvent  at  that  time,  and  did  not  have 
any  portion  of  tbe  assets  represented  by 
said  receipt  in  his  hands  or  under  his  con- 
trol, and  that  it  was  a  mere  attempt  to 
transfer  the  liability  of  his  bondsmen  for 
his  curatorship  to  the  shoulders  uf  bis 
Uondsinen  for  his  trusteeship.  It  will  be 
seen  at  once  that  it  Is  a  matter  of  grave 
interest,  not  only  to  tbe  two  sets  of  bonds- 
men here,  but  to  fiUuciaries  and  their  safe- 
ties generally,  and  a  matter  of  the  gravest 
moment  to  the  ward,  Alice  Crookes.  The 
controversy  Is  narrowed  down  to  tbe  ef- 
fect to  be  given  tothefilingof  therecelptby 
Branch,  and  the  discharge  granted  by  the 
probate  court.  There  is  not,  and,  indeed, 
cannot  be, any  controversy  between  coun- 
sel, or  any  doubt  in  the  mind  of  the  conrt, 
that  the  final  settlement  of  Branch  as  ca- 
rator, made,  as  ir  was,  upon  due  notice 
to  Miss  Crookes  after  she  reached  her  ma- 
jority, and  duly  approved  by  tbe  probate 
court,  bud  tbe  force  and  effect  of  a  final 
Judgment;  that  Is  to  say,  it  was  conclu- 
sive of  all  matters  that  were  properly  the 
subject  thereof,  and  cannot  be  questioned 
collaterally.  If  we  dissociate  this  receipt 
from  the  statute  and  tlie  order  of  dis- 
cbarge, it  would  seem  clear  that  It  is  open 
to  explanation,  and  is  not  concluHlve  as 
to  its  recitals  upon  his  ward,  whose  Inter- 
est is  adverse.  "A  rerelpt  is  an  admission 
only,  and  tbe  general  rule  is  that  an  ad- 
mission, though  evidence  against  the  per- 
son who  made  It  and  thime  claiming  un- 
der him,  is  not  conclnslve  except  as  to  the 
person  who  may  have  been  induced  by  it 
to  alter  his  condition."  Whart.  Ev.  In 
Fuller  V.  Crittenden,  9  Conn.  406,  it  was 
said :  "The  true  view  of  tht;  subject  seems 
to  be  that  such  circumstances  as  would 
lead  a  conrt  of  equity  to  set  aside  a  con- 
tract (such  as  fraud,  mistake,  or  surprise) 
may  be  shown  at  law,  to  destroy  the  ef- 
fect of  the  receipt.  In  this  way  that  nil- 
important  principle  that  written  evidence 
Is  not  to  be  destroyed  by  parol— that  prin- 
ciple which  Chancellor  Kent  says  Is  not 
to  be  destroyed  or  shaken — Is  preserved, 
and  yet,  where  the  circumstances  are  such 
that  the  receipt  ought  not  to  operate,  the 
party  need  not  to  be  driven  to  a  conrt  of 
equity."  And  to  this  effect  are  tbe  au- 
thorities generally.  Greenl.  Ev.  8  305;  3 
Whart.Ev.  §§  920,1064, 1180,1865;  19  Amer. 
ftEug.Enc.  Law,1116;  Cole  Co.  v.  Dallmey- 
er,  101  Mo.  57, 18  8.  W.  Rep.  887;  Glhsun  v. 
Hanna,  12  Mo.  163;  Ryan  t.  VTard.  48  V. 
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T.  204;  Asaoclatlon  t.  Wickham.  141  D.  8. 
6ftt,  12  8up.  Ct.  Rep.  84.  ''In  fact,  an  en- 
try ul  aatlafactlon  of  a  Jadgment,  In  the 
absence  of  a  atatute,  la  bnt  a  receipt,  and, 
like  a  receipt,  may  be  explained  or  avoid- 
ed by  aatlatactory  evidence  that  payment 
was  not  in  fact  made. "  2  Freem.  JudKm. 
S  478a;  Dane  v.  Holniea.  41  Mich.  661,  8  N. 
W.  Rep.  160;  Powell  v.  Powell.  62  Mich. 
4S2,  18  N.  W.  Rep.  203;  Brown  v.  Bank,  148 
Mbm.  800,  19  N.  E   Rep.  382. 

In  Bruwn  v.  Bank,  anpra.  the  execution 
had  been  returned  aatlafied,  aa  appeared 
by  the  receipt  of  the  attorney  of  record ; 
and  the  point  wau  made  that  defendant 
waa  estopped  to  deny  that  the  full  amount 
of  the  Judgment  had  been  paid,  but  the 
coart  ruled  that  it  was  but  a  receipt, 
which  could  be  explained.  Let  us  then  ex- 
amine the  statute  Invoked  aa  a  defense 
in  this  case.  Section  5330  provides  that 
npon  flnal  settlement  the  court  shall  or- 
der payment  of  the  amount  found  due 
to  such  ward  having  attained  majority, 
or  to  the  BuccesMor  of  sach  guardian  or 
curator,  as  the  case  may  be,  and  enforce 
such  order  by  attachment  against  the 
guardian  and  his  sureties.  Section  6332: 
"Successon  of  gnardians  and  curators, 
having  received  all  money  and  other  estate 
(onnd  to  be  due  to  their  wardR,  and  wards 
having  received  all  money  and  other  es- 
tate doe  from  their  guardians  or  curators 
on  th«  expiration  of  their  gnardlansbip 
or  curatorHbip,  Rhall  acknowledge  satis- 
faction of  record  In  the  proper  court;  or  If 
such  ward,  on  due  notice,  neglect  or  re- 
fuse to  make  such  acknowledgment,  or 
cannot  be  found  in  theronuty  to  be  served 
with  notice,  the  court  shall  enter  a  dis- 
charge of  such  guardians  or  curators  on 
the  record,  and  give  them  a  certificate 
therefor:  provided,  that  such  court  shall 
not  enter  such  discharge  nur  glvenuch  ceN 
tlflcate  until  the  guardian  or  curator 
aforesaid  shall  first  exhibit  to  said  court 
the  written  statement  of  such  ward  ac- 
knowletlglng  the  receipt  of  all  money  and 
other  property  due  from  said  guardian  or 
curator,  which  said  written  statement.  It 
the  ward  be  a  married  Female,  shall  be 
•igned  by  herself  and  her  husband,  and,  1( 
by  a  male  ward,  by  himself,  and  In  every 
case  acknowledg^id  by  said  parties  to  be 
their  act  and  deed,  before  some  otflcer  au- 
thorised by  law  to  take  acknowledgment 
of  deeds:  and  npon  such  acknowledgment 
of  satlHfactlun  the  gunrdlan  or  curator 
shall  lie  dlHcharged  of  record. "  The  pur- 
pone  of  the  statute  waR—f'/rst.  To  satis- 
fy the  probatecourt  in  which  theguarolan 
had  administered  his  trust  that  bo  had 
complied  with  Its  order,  by  transferring  the 
estate  to  his  ward.  Secondly.  To  satisfy 
of  rpcord  the  Judgment  which  was  a  Hen 
un  his  lands,  and  thus  render  his  own  es- 
tatnfreeof  Incumbrances  that  might  hinder 
the  transfer  of  the  same,  and  relieve  bis 
bondsmen.  Third.  A  scrupulous  regard 
tor  the  rights  of  the  ward,  by  preventing 
imposition  by  her  guardian,  by  obtaining 
a  receipt  from  the  ward  by  false  represen- 
tations; hence  the  requirement  that  the 
ward  should  either  appear  in  open  court, 
where  the  conrt  could  explain  to  him  or 
ber  his  or  her  rights,  and  be  assured  the 
ward  bad  reeeivtid  the  estate  before  satis- 


faction was  entered ;  or.  If  bis  or  her  per- 
sonal presence  could  not  be  bad  for  any 
cause,  that  a  receipt  acknowledged  by 
the  ward  by  an  officer  authorized  to  take 
acknowledgment  of  deeds  must  be  filed. 
It  seems  clear  that  these  sections  were  In- 
tended to  apply  to  wards  who  were  sui 
Juris  as  to  their  estates.  To  estop  Alice 
Cronkes  by  this  satisfaction,  obtained  by 
the  purely  ex  parte  act  and  representation 
of  the  man  against  whom  she  had  recov- 
ered a  Judgment  for  nearly  920,(KK),  would 
be  to  confound  all  notions  of  right  and 
wrong.  It  may  be  granted  that  third 
parties  dealing  with  him  ordinarily  have 
aright  to  rely  upon  his  acts  as  trustee, 
and  his  ward  would  be  hound  thereby: 
bnt  to  aay  that  a  Judgment  debtor,  and  a 
fiduciary  at  that,  may,  by  u  mere  receipt 
of  his  own,  destroy  a  solerun  Judgment, 
as  against  his  Judgment  creditor,  his  ces- 
fuf  que  trust,  cannot  be  tolerated  in  a 
court  o(  Justice.  It  is  a  faniiliur  maxim  of 
the  law  that  a  man  cannot  sue  himself, — 
cannot  be  both  plaintlR  and  defendant  in 
the  same  action;  but,  11  this  receipt  and 
satislactlon  were  to  stand,  that  principle 
would  be  expunged  from  the  law  of  this 
state.  Our  conclusicm  Is  that  this  receipt 
of  Branch,  made  under  the eircumstances.  Is 
not  within  the  spirit  of  the  statute.  The 
law  will  not  permit  one  to  contract  with 
hlmst^lf ;  much  less  will  It  allow  a  judgment 
debtor  to  satisfy  a  Judgment  ngalust  him- 
self. Cleere  v.  Cleere,  K2  Ala.  681,  8  South. 
Rep.  107;  Tankersly  v.  Pettis,  61  Ala.  354; 
In  re  Wood, 71  Mo. 623.  Theflnalsettlement 
fixed  his  liability,  and  was  conclusive 
alike  upiin  him  and  bis  sureties.  The  fil- 
ing of  this  receipt  waH  an  unequivocal  an- 
nouncement to  the  court  and  an  assertion 
that  from  that  time  he  Intended  to  hold 
the  estutens  trustee,  and  not  as  guardian. 
If  at  that  time  he  actually  had  her  estate  in 
his  hands,  or  was  solvent  and  able  to 
turn  over  her  estate,  his  election  by  this 
distinct  act  or  declaration  affected  the 
transfer,  and  such  election  will  bind  the 
sureties  on  his  bond  as  trustee.  Tittman 
V.  Oreen.  (Mo.  Sup.)  18' S.  W.  Rep.  8S5: 
Smith  V.  Gregory,  26  Grat.  248:  Knffin  v. 
Harrison. 81  N.  C.  208;  Id., 86  N.C.IUO;  Gil- 
mer V.  Baker,  24  W.  Va.  72.  On  the  other 
hand,  if  he  was  Insolvent  when  he  filed  the 
receipt,  and  did  not  have  her  estate  In  his 
hands,  but  bad  misappropriated  It,  then 
she  bad  a  right  to  show  that  fact  to  bind 
blm  and  his  sureties  on  hisguardian  bond, 
for  this  was  a  breach  of  their  undertaking. 
In  refusing  to  permit  her  to  do  this,  the 
circuit  court  erred.  The  Judgment  Is  re- 
versed, and  the  cause  remanded.  All  con- 
cur. 


Clouoh  t.  Holdbn. 

{Suipreme  Court  of  MUKrwri,  DMtton  No.  i. 

Dec.  12,  isea.) 

Aoriox  OS  RinswAL  Nora— Fraud  m  OataiRAi. 
Tbamsaotios  as  a  DaFBKss— Frbsemtment  voa 
PATMBNT— LlABIUTISS  OF  Indokbeu— Fjirtiu. 

1.  In  an  action  on  a  note  nnder  a  plea  of 
fraad  In  procuring  the  note  in  suit,  evidence  ot 
fraud  In  procuring  a  note  of  which  the  one  tat 
■alt  is  a  roiewal  la  inadmissible. 

2.  A  note  v<riuntarUy  given  In  renewal  of 
another  note,  which  was  procured  hy  fraad. 
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has  a  valid  consideration  wtiere^  by  tbe  z»- 
newal,  litigation  was  compromlBed;  and  the 
fraud  in  the  first  transaction  is  no  defense  to 
an  action  on  the  renewal  note  unless  tbe  com- 
proiuise  has  becu   rescinded. 

8.  Where  tlie  malcer  of  a  renewal  note  is, 
kecanse  of  his  failure  to  repudiate  the  same, 
precluded  from  pleading  fraud  in  the  transao- 
tiou  in  which  the  original  note  was  given,  tiie 
iadorser  is  in  no  better  position. 

4.  la  an  action  against  the  indorser  of  a 
note  the  certificate  of  protest  for  nonpayment 
recited  that  the  notary  "went  with  the  ori^nal 
note  to"  the  oifice  of  the  maker  in  Chicago, 
111.,  "at  5:20  P.  M.,  to  demand  payment  there- 
on, and  found  the  door  locked,  •  *  •  where- 
upon L  the  said  notary,  •  •  •  did  protest," 
etc.  add,  that  since  the  supreme  court  of  Bli- 
nois  has  held  that  the  certincnte  of  the  notary 
protesting  paper  for  nonpayment  is  presump- 
tive evidence  of  presentment  during  proper 
hours  of  business,  "and  that  such  hours,  except 
in  case  of  banic  paper,  range  through  the  whole 
day  down  to  bedtime  in  tbe  evening."  the  court 
properly  held  that  the  presentment  was  made 
within  business  hours,  and  excluded  evidence 
to  the  contrary. 

5.  Under  1  Rev.  St.  i  2384.  which  provides 
that  "all  contracts  which  by  the  common  law 
are  joint  only  shall  be  construed  to  be  joint 
and  several,"  and  section  2387,  which  provides 
that  "in  all  cases  of  joint  obligations  and  joint 
assumptions  of  copartners  or  others  suits  may 
be  brought  and  prosecuted  against  any  one  or 
more  of  those  who  are  liable,  an  indorser  of  a 
note  may  be  sued  thereon  alone. 

Appeal  from  clrcait  court,  Juekaon 
county;  R.  H.  Field.  Judge. 

Action  by  David  *M.  Clougb  againBt 
Howard  M.  Holden.  PlaintlH  had  jude- 
m«*nt,  and  delendant  appeals.    AtUrmed. 

Tbe  other  facta  tally  appear  In  the  fol- 
lowioK  statement  by  Shbkwood.  C.  J.: 

Action  on  a  Degotlable  proniisaury  note 
for  f  4,000,  of  which  tbe  defeudunt  is  ludors- 
er.  Bancroft,  tbe  maker,  was  also  sued, 
but  tbe  cause  waa  dismissed  as  to  lilm 
prior  to  trial.  Tbe  substance  of  tbe  peti- 
tion is  as  follows:  The  note  was  dated 
'Clilcago.  October  6, 1888."  and  by  It  Ban- 
croft  promlRcd  to  pay  to  tbe  order  of  tbe 
Union  Tie  Cumpun.v,  Chicago,  said  sum 
on  tbe  Ist  day  of  July,  1889,  at  room  70, 
Home  Insurance  Building,  Cbicago,  III. 
Before  maturity,  the  tie  company,  for  val- 
ue. Indorsed  and  delivered  tbe  note  to  de> 
lendant,  who  for  value,  and  before  maturi- 
ty. Indorsed  and  delivered  the  same  tu 
plaintiff,  who  atterwardH.  for  value,  in- 
dorsud  and  delivered  said  note  to  tbe 
Bunk  of  Mlnueapolis,  and  the  latter  In- 
dorsed the  same  to  the  Continental  Na- 
tional Bank  of  Chicago,  III.,  for  collection, 
and  at  maturity  the  note  was  presented 
to  plalntift,  as  therein  provided,  for  pay- 
ment, wlilcb  was  refused.  Allegations  of 
protest  and  notice  were  then  made,  result- 
ing finally  In  platDtitt  having  to  take  up 
tbe  note  from  tbe  Bank  of  Minneapolis, 
and  becoming  thereby  legal  owner  of  the 
same.  The  answer  was  a  general  denial. 
It  also  set  forth  that  defendant  was  a 
mere  accommodation  Indorser  for  the 
maker,  Bancroft,  Tbe  answer  concludes 
thus:  'This  defendant  tortber  states 
that  tbe  said  note  was  obtained  from  the 
said  Bancroft  by  fraud  and  misrepresenta- 
tion,and  without  consideration,  and  that 
tbe  plaintiff,  at  the  time  be  took  said 
note,  knew  that  tbe  same  had  been  ob- 
tained from  said  Bancroft  by  fraod  ant} 


■aisrepreiieotatlon,  and  wttbont  ennsldera- 
tlon,  and  that  be  never  paid  value  tor  the 
same,  and  that  said  Holden  waa  marely 
an  accommodation  Indorser  of  said  note. " 
The  reply,  in  effect,  was  a  general  denial, 
and  alxo  alleged  that  the  note,  before  ma- 
turity, was.  for  value  received,  indorsed 
and  deliverad  to  plaintiff,  and  that  be  is 
now  the  owner  and  holder  thereof  In  good 
taitb,  without  any  knowledge  of  fraud, 
defect,  or  failure  of  consideration  Tbe 
trial  resulted  In  a  verdict  for  the  plalotifT 
for  the  principal  of  tbe  note,  interest,  etc., 
and  t^ie  defendant  appeals. 

Various  errors  are  assigned,  to  wit :  An 
erroneous  Instruction  given  for  plaintiff: 
exclusion  of  testimony  offered  by.  and  re- 
fusal of  instructions  asked  by,  defendant. 
It  appeared  by  the  testimony  of  Bancroft 
that  the  note  sued  on  was  given  in  renewal 
of  certain  other  notes  beldbyplaintlfl,and 
defendant  offered  evidence  to  the  effect 
that  said  notes  tor  which  the  one  Mued  on 
was  executed  in  renewal  were  given  in 
part  payment  of  the  price  of  a  lumber 
camp  and  mill  sold  by  one  Leiand  to  snid 
Bancroft;  that  said  Leiand  bad  misrep- 
resented tbe  quantity  and  quality  of  tbe 
lumlierou  band,  and  tbe  valueot  tbe  prop- 
erty; that,  though  Bancroft  had  discov- 
ered this  fraud  before  the  execution  of  the 
note  sued  on.  he  believed  the  plaintiff  was 
not  connected  therewith,  and  that  he  was 
an  innocent  holder  of  said  notes  for  value; 
and  that,  after  executing  the  note  sued 
on,  he  discovered  that  plaintiff  bad  been  a 
party  to  the  fraud.  This  testimony  the 
court  refused  to  admit,  on  theground  that 
the  fraud  had  not  been  sufficiently  plead- 
ed. The  correspondence  that  passed  be- 
tween plaintiff  and  Bancroft,  ottered  in 
evidence  by  plaintiff,  showed,  however, 
that  Bancroft  bad  been  greatly  defrauded, 
and  that  the  compromise  wblch  was  then 
made,  wherein  Clough  accepted  $6(M  in 
cash  and  a  secured  note  for  $4.0U0  in  ex- 
change for  96,900  of  doubtful  paper,  was 
grounded  wholly  on  Bancroft's  disabili- 
ty, resulting  from  tbe  losses  be  had  in- 
curred because  of  his  transactions  with 
Leiand,  and  did  not  Involve  any  question 
of  the  bona  Odes  of  Clough's  ownership  of 
the  notes,  that  matter  not  then  being  iit 
Issue  between  Clough  and  Bancroft,  and 
not  then  being  suspected  by  Bancroft. 
But,  after  tbe  note  sued  on  lutd  been  giv- 
en, Bancroft  discovered  that  Clough  was  a 
full  partner  with  Leiand,  and  equally 
guilty  with  Leiand  In  the  frauds  that  bad 
been  practiced,  and  that,  therefore,  the 
note  was  equally  without  consideration 
in  <Mough's  hands  as  It  would  have  been 
in  Lelnnd's  bands;  and  di-fendant  ottered 
and  sought  to  prove  these  facts  on  tbe 
trial  of  the  case,  but  wa<<  not  permitted 
by  the  court  to  do  so.  It  also  appeared 
brom  letters  of  Bancroft,  read  In  evidence 
by  plaintiff,  that  the  proposal  toeoropro- 
mlse.  wblch  was  afterwards  effectuated 
by  plaintlfl  surrendering  the  notes,  tor  $6,- 
900  and  $10,000  in  stock  which  he  held  as 
collateral  security  for  said  notes,  and  re- 
ceiving In  lieu  thereof  tbe  litigated  auto 
and  9500  cash,  came  from  Bancroft  to 
plaintiff.  These  letters  were  dated  at  the 
ofDce  in  Chicago,  mentioned  in  thenotary'a 
certlfloate  of  protest;   and  these  letters 
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alBu  shofT  thbt  the  note  was  algiied  by 
the  maker  at  Cbicngo,  sent  to  Holden  nt 
Kansas  Citjr  to  be  indorsed,  returned  by 
huldeo  to  Bancroft  at  Chicago,  and  sent 
from  there  by  Kancroft  to  C'loneh  at  Min- 
neupulia.  The  notarialcertmcateisinnsa. 
al  form.  The  only  portion  neceaaury  to 
quote  1h  that  the  notary  "  went  with  the 
ori|>loal  note,  of  whlcb  a  true  copy  is 
above  written,  to  the  ofBce  of  John  D 
Bancroft,  room  70,  Home  Ins.  Bids;.,  at 
5:20  p.  M.,  to  demand  payment  tbereou. 
and  found  the  door  locked,  •  •  • 
whereupon  I,  the  said  notary,  at  there- 
quest  of  the  aforeeald,  did  protest  " 

Wnmer,  Dean  4t  Uagetman,  for  appel- 
lant. Karom,  Holutea  Jt  Kmvthott,  for 
respondent. 

SuERWooD,  C.  J.,  {After  atailng  the 
facts.)  1.  The  first  point  considered  will 
be  the  admlesibillty  of  testimony  uffertid 
by  dtffenilaut  to  show  fraud  in  Iceland  in 
procurios  the  execution  by  Bancroft  to 
blm  of  the  original  notes  for  96,900,  and 
the  connection  of  plaintiff  therewith. 
There  are  several  answers  to  the  conten- 
tion that  such  testimony  was  admissible; 
as,  e.  g.: 

(m)  In  the  first  place,  there  was  no  such 
fraud  pleaded.  The  fraud  relied  on  was 
that  charged  iu  the  answer  as  being  eon- 
iiected  with  the  note  i»  suit,  and,  of 
course,  it  would  be  violative  of  all  rales 
of  pleading  to  allow  a  pa>ty  defendant  to 
plead  one  fraud  and  then  at  the  trial  to 
prove  another. 

{b)  BesMee,  the  teaitlaiony  offered  bad 
no  tendency  to  show  that  the  note  in  IHi- 
gallon  bad  been  obtained  by  fraud  or 
mlsrppresentatlon.  Tiiut  note  and  the 
f50i>  in  cash  were  given,  and  the  notes  fur 
$6,900  and  the  SIO.OOO  collateral  wei'e  8ur> 
rendered,  as  the  result  of  Bancroft's  own 
offer. 

(c)  That  the  surrender  of  the  old  notes 
and  collateral  prevented  litigation  appears 
clearly  from  the  letters  mentioned,  and 
from  ihera  it  also  appears  that  Baiicroft 
received  something  valuable  from  Leland 
in  excbanee  for  the  f 6,900  in  notes.  The 
law  favors  the  settlement  of  disputes,  and 
the  mere  "prevention  of  litigation  is  not 
only  a  snfSci^t,  but  a  highly  favored, 
consideration;  and  no  investigation  into 
the  character  or  value  o(  the  different 
claims  submitted  will  be  entered  into  for 
the  purpose  of  settitigaside  a  compromise, 
it  being  suflicient  that  the  parties  entering 
Into  the  compromise  thought  at  tiie  time 
there  was  a  (laostion  between  tliem."  1 
Pars.  Cant.  (7th  Ed.)  4<W.  Upon  tbis 
basis  the  compromise  of  a  doubtful  claim 
has  been  upheld  where  the  settlement  of 
coDilictiug  titles  was  held  a  sntticient  con- 
sideration to  support  a  purchase  by  oue 
party, although  thetltle he  thus  purcbaseil 
was  afterwards  foand  out  to  he  bad. 
Pavode  v.  McKelvey,  Add.  6ft.  So,  too,  a 
compromise  in  an  action  for  slander  was 
upheld  as  upon  sutllcient  couslderatiun 
for  tiie  promise  to  pay  a  certain  sum. 
tbongb  the  words  laid  in  the  declaration 
were  notactlonabie.  O'Keson  v.  Barclay, 
2  Pen.  &  W.  531. 

(li)  Aslougas  that  compromise  between 
Bancroft  and  plaintiB  remained  intact.  It 


was  a  complete  barrier  to  any  defenw 
Bancroft  bimself  could  make  against  ai» 
action  on  the  note  which  resulted  fron> 
that  compromise.  And  the  only  way  iu 
which,  and  condition  precedent  upon 
wbicb,  Bancroft  could  have  defender) 
against  that  note  was  by  rescinding  tiw- 
contract  oi  compromise,  and  surrender- 
ing its  fruits,  thus  placing  plaintiff  ia 
atata  quo.  Until  repudiation  of  the  com- 
promise contract  bad  thus  occurred,  there 
would  be  no  ground  on  whlrh  tbe  maker 
could  defend  an  action  on  the  note,  an  > 
prevent  a  recovery.  Jarrett  v.  Morton. 
44  Mo.  273;  1  Daniel,  Neg.  Inst.  (4th  Ed.) 
S  193:  Bigelow,  Frauds,  75  et  seq.  "Some- 
thing must  be  done  by  the  party  defraud- 
ed before  the  contract  can  cease  to  t>e 
binding;  *  •  <  so  that  It  la  specittc 
performance  reversed,— the  literal  ondoini; 
*  •  *  of  the  contract."  Bigelow, 
Frauds.  74.  See,  also,  2  Cbit.  Cont.  (lltb 
Amur.  £d.)  10S»,  note  w;  Id.  1092i:  Acker- 
man  V.  MrMhane,  (La.)  9  iSoutb.  Bep.  483; 
Klnne  v.  Webb.  49  Fed.  Rep.  613. 

(e)  And  if  a  party  defrauded  would  ex- 
ercise the  right  to  rescind  he  must  do  so- 
promptly  on  discovery  of  the  frauds 
Masson  v.  Bovet,  1  Denlo,  69;  ijeiway  v. 
Fogg,  6  Meee.&W.S.<{;  Saratoga,  etc. ,R.  Co. 
».  How,  ai  Wend.  74;  Jarrett  v.  Morton^ 
supra;  Estes  v.  Reynolds,  76  Mo.  568; 
Hart  V.  Uandlin,  48  Mo.  171.  No  evidence^ 
was  offered  in  this  case  of  a  rescission  or 
offer  to  rescind,  nur  at  what  time  the  al- 
leged eosnection  of  plaintiff  with  the 
fraud  practiced  by  Leland  was,  or  could 
by  reasonable  diligence  have  been,  discov- 
ered.   1  lilgeluw.  Frauds,  4.S8. 

if)  If  Bancmtt,  the  maker,  could  not 
successfully  plead  fraud  in  theoriginal  con- 
tract unless  upon  performance  of  the  con- 
dition precedent  of  resciHslon  or  offer  to 
rescind  the  subsequent  one,  assuredly  the 
defendant  Indnrser  could  not  In  any  event, 
in  the  absence  of  such  reaclsston,  be  in  any 
better  condition. 

iff)  ■'^gnln,  it  is  only  the  party  Injured 
by  the  fraud  who  can  claim  active  relief, 
(Bigelow,  Frauds,  197.  209,)  and  only  then 
upon  tbe  terms  already  stated.  Here  de- 
fendant cannot  Justly  claim  to  occupy  any 
such  position,  anil,  at  any  rate,  be  could 
not  raise  the  question  of  frauu  in  the 
original  cuntrnct.  so  long  as  the  sulisti- 
tuted  contract  evidenced  and  represented 
by  tbe  note  in  suit  remains  unrescinded 
and  in  full  force;  la  which  case  the  trans- 
action, in  legal  contemplation,  stands 
upon  as  secure  a  foundation  of  valuable 
consideration  as  any  other  contract  what- 
soever. 

(A)  In  circumstances  such  as  already 
related.  It  does  not  lie  in  the  mouth  of 
defendant  to  plead  that  he  is  merely  an 
accommodation  indorser  of  the  note,  and 
that  the  same  is  without  consideration. 

(/')  Indeed,  he  cannot  be  n^arded  as  an 
accommodation  indorser  for  the  further 
reason  that  the  note  is  no  longer  in  first 
bands.  Miller  v.  Mellier,  59  .Mo.  SSS; 
Faulkner  v.  Faulkner,  78  Mo.  !i27;  1  Daniel, 
Neg.  Inst.  §  189. 

2.  Tbe  next  point  for  consideration  ia 
whether  error  ocenrred  in  reference  to  an 
otter  of  testimony  to  show  tba<t  the  note 
wiaa  proaeBted  after  boslncaa  boors,  and. 
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if  BO,  whether  the  presentment  waa  valid. 
The  authorities  all  agree  that  a  note  or 
*)ill  made  payable  at  a  bank  must  be 
presented  during  banking  hours,  but  with 
reference  to  paper  payable  at  a  place  oth- 
er than  a  bank  the  rule  does  not  seem  to 
be  so  well  settled.  This  divergence  Is  rec- 
ognised iu  Bwan  T.  Hodges,  3  Head,  231,  a 
iiase  relied  on  by  defendant;  and  B.rles, 
Bills,  262,  and  Story,  Prom.  Notes.  226, 
are  there  cited,  to  show  this  varlanco  in 
the  adjndiviited  cases.  In  Bank  v.  Hunt, 
2  Hill,  (IS5;  Nelson  v.  Fotterall,  7  Leigh, 
179:  Dana  v.  Sawyer,  22  Me.  'M;  Bank  v. 
Borton,  58  N.  Y.  430;  De  Wolf  v.  Murray, 
2  Sandf.  1G6, — the  rule  is  announced  that, 
aside  from  banks,  "  business  hoars  range 
thrungb  the  whole  day  down  to  the  hours 
of  rest  in  the  evening. "  To  the  same  ef- 
fect, see  1  Daniel,  Neg.  Inst.  (4th  Ed.)  §  602. 
Other  cases  announce  the  Harae  doctrine. 
Thus  a  bill  payable  at  the  otfice  of  an  at- 
torney was  held  presented  "In  quite  rea- 
aonable  time,  "as  remarked  by  Bkst,  C.  J., 
though  presented  at  S  o'clock  lu  the  even- 
ing in  the  month  of  February.  TriK»;H  v. 
Newnbam,  1  Car.  &  P.  631.  Lord  Er.LRN- 
BORocOH.in  Morgan  v.  Davison,  IStarkie, 
114,  ruled  that  a  bill  paynbleatacounting- 
tionse  was  presented  at  a  proper  time, 
though  presented  between  6  and  7  o'clock 
In  the  evening,  when  no  one  was  left  there 
but  a  girl  to  take  care  of  the  premises. 
In  another  case  the  note  was  made  paya- 
ble at  "No.  15  Hodllraan  street,  Doctor's 
Commons."  It  was  presented  between  7 
and  8  o'clock  lu  the  evening,  when  the 
door  was  found  locked,  and  the  messenger 
was  unable,  npon  knocking,  to  obtain  ad- 
mission: and  Lord  TiSNiEuuB.s,  C.  J.,  after 
adverting  to  the  well-known  custom  in 
regard  to  bankers,  requiring  presentment 
should  be  made  within  business  hours, 
said  that  "in  other  eases  the  rule  of  law  is 
that  the  bill  must  be  presented  at  a  rea- 
sonable hour,"  and  It  was  accordingly 
ruled  that  the  presentment  was  made  In 
H  reasonable  time.  Wlikins  v.  Jadls,  2 
Barn.  &  Adol.  188.  In  Barclay  v.  Bailey. 
2  Camp.  527,  Lord  Ellkneokouoh,  who 
had  at  an  earlier  date  delivered  the  opin- 
ion in  Parker  v.  Gordon,  7  East,  3S5,  relied 
on  by  defendant,  and  at  a  subsequent  date 
the  opinion  in  Morgan  v.  Davison,  supra, 
held  that  a  bill  payable  at  the  residence  of 
the  drawee,  and  presented  at  8  o'clock  in 
the  evening,  was^  not  presented  at  an  nn- 
seasonable  hour.  The  case  of  Parker  v. 
Qordon,  supra,  was  a  bill  made  payable 
at  a  banker's,  and  therefore  without  rele- 
vancy here.  The  cases  of  Shed  v.  Brett, 
1  Pick.  412;  Dana  v.  Sawyer,  22  Me.  244; 
Lunt  V.  Adams,  17  Me.  230;  Baumgardner 
v.  Reeves,  35  Pa.  St.  250;  Snizhacber  v. 
Bank,  86  Tenn.  201,  6  S.  W.  Rep.  129,— sus- 
tain the  view  that  presentment  at  a  place 
other  than  a  bank  must  be  made  during 
business  hours.  Of  the  two  cases  cited 
from  Maine,  the  first  one  cited  was  where 
the  presentment  was  made  a  few  minutes 
before  midnight,  the  maker  being  awak- 
ened at  his  residence,  and  the  other,  w  here  it 
was  madeatSo'clock  a.  m.,  at  the  maker's 
•torehoasea ;  and  it  was  held  insufficient  in 
both  iniitances.  In  Shed  v.  Brett,  supra, 
"the  note  not  being  made  payable  at  the 
'"oontiog  iioase  of  the   promisors,"  and 


both  of  them  residing  in  Boaton,  it  was 
held  proper  diligence  had  not  been  need 
where  tbenotary  witness  went  to  the  bosl- 
ness  house,  and  fonnditsbnt;  but  it  did 
not  appear  that  this  was  during  bnslness 
hours,  nor  that  he  made  proper  inqairy 
lor  the  placet)  of  residence  of  tne  promis- 
ors. Swan  V.  Hodges,  3  Head,  2ul,  cited 
by  defendant,  Is  a  bank  case,  but  It 
announces  the  doctrine  that  "bnslnew 
hours,  however,  except  in  the  case  of 
banks,  include  the  whole  day,  unless  there 
be  some  known  custom  or  usage  to  the 
contrary. "  An  eminent  Jurist  and  author 
given  utterance  to  tlie  same  idea.  Story. 
Prom.  Notes,  (Sd  Ed.)  S  220.  In  the  ab- 
sence of  snch  known  custom  or  usage, 
then,  a  presentment,  if  made  within  rea- 
sonable hours,  is  KufHclent.  Id.  And  It 
has  been  often  rnled  that.  If  the  certificate 
of  the  notary  contains  the  averment  that 
he  called  at  the  maker's  or  acceptor's 
place  of  buslnesstomakedemand, It  is  suffi- 
cient if  he  be  not  thnre  to  respond,  the 
presumption  is  that  the  demand  was  made 
in  business  hours.  Sulzbacher  v.  Bank, 
86  Tenn.  201,  6  S. -W.  Rep.  129;  Baiiragard- 
nur  V.Reeves, supra;  Wiseman  v.  Chlappel- 
la,  23  How.  36S;  Wallace  v.  Crilley,  46 
Wis.  577,  1  N.  W.  Rep.  301.  In  the  present 
Instance  the  offer  was  to  show  "that  this 
presentation  was  not  made  In  usual  hoars 
of  office  men  and  business  men  of  the  city 
of  Chicago."  No  proper  fonndation  for 
the  introduction  of  this  testimony  was 
laid,  however,  by  showing  that  the  wit- 
ness, who  bad  resided  In  Chicago  for  a  year 
and  a  half,  was  acquainted  with  a  well- 
known  usage  or  custom  in  that  city  as  to 
the  cime  presentments  were  accustomed  to 
be  made.  Unless  such  a  foundation  were 
laid,  his  testimony  would, If  received,  have 
been  valueless  and  immaterial,  and  .no  er- 
ror occurred  In  rejecting  It.  Bank  v.  Anil, 
SO  Mo.  199:  State  v.  Douglass,  81  Mo.  ISII; 
State  V.  Leiand,  82  Mo.  26u;  Jackson  v. 
Hardin,  83  .Mo.  187;  Kraxberger  v.  Roiter, 
91  Mo.  404,  3  S.  W.  Rep.  872.  Besides, 
testimony  which  Is  to  e:4tablish  a  known 
usage  which  would  limit  the  reasonable 
hours  in  which  presentment  and  claim 
could  be  made,  would  have  to  be  of  a  very 
satisfactory  and  cogent  character.  2 
Daniel,  Neg.  Inst.  S  1013.  And  It  is  a  mat- 
ter within  judicial  notico  that5:20  p.  u., 
on  the  Sd  day  of  July,  was  long  before 
sunset,  and  not  an  unreasonable  hour  at 
which  to  make  presentment  and  demand, 
undertheruleannounced  by  the  authorities 
already  cited.  But  apart  from  all  other 
considerations  is  the  controlling  oce  that 
the  note  in  question,  being  drawn  and 
made  payable  in  Chicago,  111., is  to  begor- 
erned  as  to  the  time  and  manner  and  the 
sufficiency  of  Its  presentment,  demand, 
and  protest  by  the  laws  of  that  state.  1 
Daniel,  Neg.  Inst.  §9  911.  912;  Wooley  v. 
Lyon,  117  111.  244,6  N.  E.  Rep.  885.  The 
supreme  court  of  the  state  of  Illinois 
has  adopted  the  rule  already  announced 
In  some  of  the  cases  above  cited,  that  the 
certificate  is  presumptive  evidence  of  pre- 
sentment during  proper  hours  of  business, 
and  that  such  hours,  except  In  case  of 
bank  paper,  range  through  the  whole  day 
down  to  bedtime  in  the  evening.  Skeltun 
T.  Dnstin,  93  HI.  49.    This  direct  ruling  by 
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fhe  coart  of  laat  reaurt  In  thnt  state  mast 
be  held  to  be  conclaslve  of  theqoestloo. 
Rooquette  ▼.  OvermaDD,  L.  R.  10  Q.  B.  526. 
In  conclDdtnK  tbia  pHrat^raph,  ne  ataall 
follow  tbe  niilng  of  the  supreme  court  of 
Dlinoia,  Indulge  the  usual  preanrnptlons 
aforesaid  in  favor  of  tbe  presentment  and 
demand  made  by  tbe  notary,  and  hold 
tbem  to  bave  been  made  at  a  rea^unahle 
hour,  and  therefore  properly  admitted  In 
evidence. 

8.  Holding  this  view, It  must  resnlt  that 
tbe  plaintiff  has  made  out  such  a  case  aa 
would  warrant  a  direction  to  the  Jury  to 
find  in  his  favor.  On  thia  theory  It  he- 
cornea  unnecessary  to  closely  scan  the  in- 
atrnctlon  which  the  court  gave  at  his  In- 
Htance,  because  whether  Instructions  are 
erroneously  given  or  refused  becomes  im- 
material if  a  peremptory  instruction  to 
the  ]ury  to  And  for  tbe  auccessful  party 
wonld  have  been  sustained.  Fitzgerald 
v.  Barker,  9«  Mo.  loc.  cit.  1160,  10  S.  W. 
Rep.  45:  Brobat  v.  Brocit,  10  Wall.  519; 
i  Tbomp.  Trials,  9  2-^65. 

4.  Some  question  has  been  raised  aa  to 
the  right  of  plaintiff  to  dismlsM  his  action 
as  to  Bancroft,  the  maker,  but  of  this 
there  can  be  no  doubt  under  ntntutory 
provisions.  lKev.8t.§8i384,23S7;»  IMacq. 
Pr.  §§  133. 124.  For  the  foregoing  reasons 
tbe  Judgment  sbonld  be  affirmed.  AUcon- 
car. 


City  of  St.  Loom  v.  CoNsot^iDATBU  Coal 
Co. 

(Supreme  Court  of  Missouri,  IMviaion  No.  8. 
I«ov.  39,  1808.) 

LlOBSSB  or  VkSSELS— UinFOItHITT— FSDBRAL 

QCESTIOX. 

1.  A  St.  Louis  ordinance  provides  that  a  re- 
daction of  40  per  cent,  from  the  rates  of  license 
■hall  be  allowed  to  vessels  owned  by  residents 
of  St.  Louis,  and  rctamed  and  assessed  for  taxa; 
tion  there  within  a  prescribed  time.  Hcldj 
where  ilefcndunt,  a  foreign  corporation,  hod 
Its  principal  office  in  St  Louis,  where  it  regis- 
tered its  boats  under  the  national  registry  laws, 
and  returned  and  listed  tbem  for  taxation  in 
compliance  wltli  Uie  city  ordinance^  and  paid 
the  taxes  thereon,  thnt  the  city  was  estopped, 
while  it  retained  such  tax,  from  denying  the 
validity  thereof,  and  that  defendant  was  enti- 
tled to  the  40  per  cent,  reduction  on  its  li- 
cense. 

2.  Such  license  fee  being  a  tax,  within 
Const,  art.  10,  |  3,  requiring  all  taxes  to  be 
"uniform  on  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying 
them,"  and  defendant's  boats  being  taxed  the 
same  as  those  of  resident  owners,  it  is  entitled 
to  the  same  reduction,  without  regard  to  the 
owner's  residence. 

3.  A  suit  by  the  dty  for  the  recovery  of 
mch  license  fee,  where  defendant  claims  the  40 
per  cent,  reduction  and  tenders  the  balance,  in- 
volves no  federal  question. 

Appeal  from  St.  Lonls  circuit  coart; 
Jambs  E.  Withrow,  Judge. 

'Section  2384  provides  that  "all  contracts 
which,  by  the  common  law,  are  Joint  only,  ritiall 
be  constraed  to  be  joint  and  several,"  Section 
2387  provides  that  "In  all  cases  of  joint  obliga- 
tions and  joint  assumptions  of  copartners  or 
others,  suits  may  be  brought  and  prosecuted 
against  any  one  or  more  of  those  who  are  so 
liable." 


Action  by  tbe  city  of  St.  Louis  against 
the  Consolidated  Coal  Company.  Jodg* 
ment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Cbaa.  W.  Tbotaaa,  for  appellant.  W.  C. 
Manball,  for  respondent. 

Tbomaa,  J.  Plaintiff  recovered,  in  the 
coart  below,  Judgment  against  the  de- 
fendant company  tor  f  200  on  account  of 
license  fees  for  the  two  steam  togs,  Oart- 
slde  and  Alice  Parker,  and  on  the  trans- 
fer barge  I^ouisa.  The  case  is  before  im  on 
defendant's  appeal,  certitled  from  tbe  St. 
Louis  court  of  appeals,  on  tbe  ground 
that  plaintiff  is  a  political  subdivision  of 
the  state,  and  hence  this  court  has  exclu- 
sive jnriodlctton  herein.  Section  12,  art.  i', 
Const.  Mo.  The  record  abowa  tbat  the  11- 
cenuefeeR  involved  in  tbe  action  werelevled 
In  1K88  and  1889  on  said  tug«  and  barges, 
In  pursuance  of  an  ordinance  of  pliiin- 
tlfl,  whicb,  among  other  provisions,  has 
tbe  following:  "A  reduction  of  forty  per 
cent,  from  the  rates  of  license  estahllHlied 
by  this  section  shall  be  allowed  to  vessels 
owned  by  reaidenta  of  St.  Lonla,  and  re. 
turned  and  aaaessed  for  taxation  within 
said  city  durinu  tbe  year  commencing  on 
the  1st  day  of  June  immediately  preced- 
ing tbe  day  on  which  the  license  takes 
effect."  The  defendant  elnlmed  the  40  per 
cent,  deduction  allowed  by  this  ordi- 
nance, and  tendered  the  residue.  On  the 
trial  defendant  moved  that  tbe  "steam 
tug  Onrtnlde  and  the  transfer  barge 
Louisa  were  registered  under  tbe  tawa  of 
the  United  States  in  tlie  port  of  St.  Louts; 
that  both  of  said  vessels  ply  in  the  harbor 
of  St.  Louis,  and  were  returned  by  defend- 
ant for  taxation  In  said  city  for  the  years 
commencing  June  1,1^88,  and  Junel,  1X89; 
and  tbat  defendant  is  a  corporation 
created  and  existing  by  and  under  the 
law  of  Illlnnia,  and  makes  return  evtiry 
year  of  a  large  amount  of  other  property, 
real  and  personal,  for  taxation  In  said 
city,  nnd  has  its  principal  olUce  In  said 
city."  The  court  held  that  defendant 
was  not  entitled  to  the  40  per  cent,  de- 
duction, and  this  presents  the  only  ques- 
tion for  decision. 

1.  The  ordinance  of  tbe  city  exacting  the 
license  fees  in  question  is  valid,  as  not  be- 
ing in  conflict  with  any  provision  of  the 
constitution  of  this  state  or  tbut  of  tbe 
United  States.  Packet  Co.  v.  St.  Louis, 
100  U.  8.  423. 

2.  Plaintiff  con tenris  tbat  defendant,  be- 
ing a  foreign  corporation,  was  not  com- 
pellable to  list  the  tugs  and  barge  in  St. 
Louis  for  taxation,  and  tbat  It  was  not  a 
resident  of  tbe  city,  within  tbe  meaning 
of  tbe  ordinance,  and  hence  was  not  en- 
titled to  the  40  per  cent,  deduction.  Tbe 
city,  having  listed  this  property  for  tax- 
ation, wbotber  rightfully  or  wrongfully, 
la  estopped  from  denying  the  validity  of 
its  action  in  tbat  regard.  Martel  ▼. 
East  St.  Loais,  94  III.  67.  It  it  had  de- 
sired to  avoid  tbe  allowance  of  tbia  de- 
duction, and  the  property,  owing  to  the 
nonresldence  of  the  owner  and  Its  legal 
s/tvs  elsewhere,  was  not  properly  taxable 
therein.  It  <ihonld  have  refused  to  list  It 
for  taxation,  or  to  levy  the  tax.  But, 
aside  from  tbia  rule,    we  feel  aatisUed, 
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from  the  facU  clAarlr  prored,  tbat  the 
property  was  taxable  In  8t.  Luaia.  The 
boats  were  reRlMtered  there  under  the  na- 
tiunal  ret^lBtry  etatutefi.  defendant's  pria* 
dpal  oftiee  waa  there,  and  for  aught  that 
appi.-ai-d  Id  Mils  recurd  the  home  port  wf 
ttie  buutH  was  also  there.  While  a  cor- 
poration, In  the  Jariaprndence  ot  the 
United  States,  la  regarded  aa  a  citizen  of 
the  Htate  which  created  it,  and  can  exer« 
else  its  Iranchise  in  another  Inrisdiction 
only  so  far  aa  may  be  permitted,  yet, 
**by  the  consent,  espresa  or  Implied,  o( 
the  local  government,  it  may  transact 
any  business  not  uUra  vires,  and,  lilce  a 
natnral  person,  may  have  a  special  or 
constructive  residence, so  us  to  be  charged 
Tvitb  taxes  and  duties,  or  be  subjected  to 
a  special  JDrisdlction."  St.  Louis  v.  Ferry 
Co.,  11  Wall.  4'J4.  If  the  physical  altna  ot 
the  boats  was  in  St.  Louis,  they  were  tax- 
able properly  there,  though  the  legal  res- 
idence of  their  owner  was  in  Illinois. 
The  facts  here  clearly  distingulBb  this  caae 
from  the  case  last  cited. 

S.  But.  the  city  having  taxed  tlie  boats, 
it  most  allow  the  deduction  claimed,  nn- 
der  section  8.  art.  10,  of  onr  constitution, 
which  requires  all  taxes  to  be  "nniform 
upon  the  same  class  of  subjects  within 
the  territorial  limits  ot  the  authority  levy- 
ing them."  This  court  has  held  tbat  a 
license  fee  is  a  tax,  within  the  meaning  of 
this  provision,  and  must  be  uniform  on  the 
same  class  of  anhjects  within  the  territori- 
al limits  of  the  authority  levying  it.  City 
of  St.  Louis  V.  SDie;fel,  90  Mo.  687,  3  8.  W. 
Bep.  H»d;  City  of  St.  Lunls  v.  Bowlnr,  94 
Mo.  630.  7  8.  W.  Kep.  484.  This  being  the 
unquestioned  law.  It  requires  no  arga> 
meut  to  show  that  if  the  city  In  this  case 
Is  permitted  to  collect  an  ad  valorem  tax 
on  the  value  of  the  boats,  and  In  addi- 
tion thereto  exact  the  whole  amount  of 
the  license  feeH,  without  deduction,  the 
taxes  thus  levied  and  collected  would  be 
in  excess  of  taxes  levied  on  other  prop- 
erty of  the  same  class,  confessedly  com- 
ing within  the  purview  of  the  ordinance, 
and  this  the  constitution  prohibits.  The 
rule  requiring  uniformity  of  taxation  ex- 
tends to  all  property  within  the terntorinl 
liralta  of  the  authority  levying  taxes, 
withont  regHi'd  to  the  residence  of  the 
owner.  Thejiidgment  is  reversed,  and  the 
cause  remanded  toranewtrial.  Allconcnr. 

ON   RRHRARINQ. 

We  desire  to  state  that  what  was  said 
in  the  original  opinion  in  reference  to  the 
estoppel  of  the  city  of  St.  Louis  to  deny 
the  validity  of  the  listing  of  the  boats  in 
question  for  taxation  was  intended  to  ap- 
ply to  the  record  before  us,  as  without 
this  explanation  onrtangoage  might  seem 
too  sweeping.  We  assumed  tbat  the  de- 
fendant had  listed  Its  |troperty  for  taxa- 
tion in  St.  Louis,  and  had  paid  the  taxes 
levied  tiicreon  to  the dty,  and  upon  tbat 
assnmptlnti  wc  heM  the  city  was  estopped 
from  denying  the  validity  of  the  assess- 
ment or  tax.  That  we  were  Justified  in 
assuming  this,  we  quote  from  the  argu- 
ment of  the  city  attorney,  as  follows;  the 
italics  being  ours:  "The  fact  that  defend- 
ant made  leturn  of  the  tngs  and  transfer 
barge  in  qneation,  and  paid  taxes  tbereou. 


in  the  city  of  8t.  Louis,  does  not  eatitle  It 
to  the  tieneflt  of  the  40  percent,  fcdnctlon ; 
for  the  ordinance  contains  a  farther  req- 
niaite,— that  is.  that  the  owner  of  such 
tags  shonid  also  be  a  resident  of  the  city 
of  St.  Louis.  It  was  the  defendant's  own 
concern  if  it  paid  taxes  in  St.  Louis  on 
property  which  was  not  taxable  under  the 
laws  ot  this  atate  St.  Lonis  v.  Ferry 
Co.,  11  Wall.  428.  The  defendant  conld 
not.  by  voluntarily  payltiQ  taxes  which 
it  was  not  obliged  to  pay,  become  a 
resident  ot  the  city  of  St.  Louis,  or  bring  it- 
self within  the4Upercent.exemptionof  the 
ordinunce. "  If  a  city  can  collect  and  re- 
tain taxes  levied  by  its  officers,  and  then 
claim  that  it  is  not  estopped  from  deny- 
ing the  validity  of  such  taxes,  we  confese 
to  an  Inability  to  understand  what  es- 
toppel means.  If  the  boats  in  question 
were  not  properly  taxable  In  8t.  Louis, 
the  city  might  have  a  remedy ;  but  It  mast 
first  refuse  to  receive  the  tax  levied,  or.  if 
received,  refund  or  offer  to  refund  It.  Aa 
long  as  it  retains  the  tax.  it  cannot  take 
advantage  of  its  own  wrong,  and  atalttfy 
Itself  by  asserting  thnt  the  property  waa 
not  subject  to  taxation  within  its  limits. 
There  Is  no  federal  question  involved  in 
this  case,  and  therefore  the  motion  to 
transfer  it  to  tlie  court  in  banc,  and  the 
motion  for  rehearing,  wlU  tie  dentod.  Ail 
concur. 


Ltoam  v.  Uillib. 

(Supreme  Court  of  MUaouri,  Division  ITo.  t. 
Deo.  5,  1892.) 

On  rehearing.    AfSnned. 

For  decision  on  appeul,  see  20  S.  W.  Bep.  S6. 
L.  F.  Cottey  and   O.  D.  Jones,  for  appellant. 
(?.  R.  Balthrope,  for  respondent. 

Thomas,  J. '  We  still  adhere  to  the  original 
opinion  aa  a  proper  construction  of  the  iriil  In- 
yolrod  in  tms  case.  Onr  attention  has  been 
called  to  the  fact  tiint  the  mop  acoompauyioR 
the  commissionerB'  report  of  partition  shows 
that  the  line  dividini;  the  trarts  of  9G  and  48 
acres  runs  throngb  the  dwelling  house,  and  that 
a  small  part  of  the  orchard  Is  on  the  tract  of 
05  acres,  and  a  shed  is  on  the  tract  of  48  acrra; 
but  we  do  not  think  that  is  of  snfficient  im- 
portance to  justify  us  in  eivinf;  the  will  the 
constniction  contended  for  by  plaintiffs.  That 
map  shows  that  two  wells,  the  barn,  a  machine 
shed,  and  minary  were  wholly  on  the  tract  of 
85  acres,  while  nearly  the  whole  of  the  orcliard 
is  on  the  tract  of  48  acres.  We  still  think  Uist 
the  testator  intended  to  devise  to  his  wife  three 
tracts  of  land,— the  160,  05,  and  48Vi  acres. 

The  Judgment  is  affirmed.    All  concur. 


W ATKINS'  EX'RS   V.  SNAnON  Ot  at, 

{Court  of  Afrpeaii  of  Kentucky.  Nov.  92, 18S3.) 
Will— RiODT  or  Lira  Tsnant— Possbbsiox. 
Testator  gave  his  children  for  life  cer- 
tain real  estate  and  l>onds,  with  power  to  sell 
and  reinvest,  remainder  to  the  grandchildren 
with  like  power.  He  then,  after  another  epe- 
cific  beqnest.  i;ave  the  residue  of  the  property 
to  the  fn-nndchildren  for  life,  share  and  atuue 
alike,  with  remainder  to  their  dtUdren,  re- 
spect! rely.  If  any  grandchild  should  die  wtth- 
out  issue,  his  portion  waa  to  pass  to  the  sur- 
virors.  Money  collected  on  notes  and  bonds 
was  to  be  reinvested,  and,  in  caae  it  liecame 
necessary  to  sell  any  of  the  real  estate  and  re- 
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Inveat,  this  WM  to  be  done,  altbough  by  whoni 
was  not  expressly  stated.  Profits  of  the  life 
<>statc  given  the  children  were  to  be  subject  to 
their  absolute  control,  and  the  grandchildren 
were  to  hnve  control  of  the  profits  of  the  estate 
Kiren  to  them.  No  mention  was  made  of  any 
truste*,  although  several  of  the  grandchildreB 
were  under  age.  Testator  in  that  part  of  the 
wUl  relative  to  the  grandchildren,  and  juat 
after  speaking  of  them^  authorized  certain  in- 
vestments by  "the  parties"  in  case  they  should 
think  well  of  them.  Held,  that  the  grandchil- 
dren were  entitled  not  alone  to  the  profits  of 
the  estate  given  them,  but  to  its  absolute  pos- 
session and  control;  and  this,  even  though  the 
estate  was  a  large  one,  largely  composed  of 
money  and  notes,  which  were  liable  to  be  lost 
to  the  remainder-men. 

Appeal  from  circait  court,  Todd  coanty. 

"  To  be  ufflcially  reported. " 

Action  by  William  Watkins'  execatora 
against  Ueorge  Snadon  and  others  for  the 
construction  of  a  will.  JndKtnent  for  de- 
fendants. Tbeexecutors appeal.  Affirmed. 

Petrle  A  Forgy  and  H «.  Llmiaay,  for 
appellants.  Bowden  &  Bovrdea,  W.  F. 
Browder,  Ben  T.  Perkius,  Jr.  and  Mr. 
Stites,  iuif  appellees. 

H01.T,  C.  J.  William  Watkins  died  tes- 
tate In  May,  1890,  hiR  will  having  been  ez- 
ecuterl  in  October,  1883.  Heleft  no  widow, 
bat  two  cbildrRD  and  six  grandchildren: 
tbc  latter  being  the  children  of  his  two 
daoghtera  that  survived  him.  He  left  a 
large  estate,  conaioting  of  vnrious  kinds 
of  property.  A  son-in-law,  a  grandson, 
aud  one  of  the  daughters  were  nominated 
by  the  will  as  bis  personal  representatlveR, 
and  they  aretheeppellants.  They  hronght 
tbis  autiou  lor  Its  conHtrnction.  It  gives 
to  bis  two  daughters,  for  their  separate 
use  for  life,  certain  real  estate  aud  county 
bonds,  with  i-emalnder  to  their  children; 
«nd  the  power  la  given  the  daughters,  or, 
in  the  event  of  their  death,  the  grandchil- 
dren, todispoRCof  the  property.  If  sufficient 
cause  arises,  the  proceeds  to  be  reinvested 
by  tbem  in  real  estate.  Alter  making  one 
other  specittc  bequest,  be  gave  the  entire 
remainder  of  bis  estate  lor  life  to  the  six 
grandchildren,  share  and  share  alike,  for 
tbelr  separate  use,  with  remalader  to 
tbeir  children  respectively.  It  is  evident 
the  paramount  purpose  of  the  testator 
was  to  provide  for  hlH  two  daoghters  and 
his  grandchildren.  The  will  expressly  so 
states.  It  further  pro  vl(le8,lIanyoneof  the 
l);raDdchil<lren  should  die  without  issue, 
bis  or  her  portion  ehall  goto  thesurvlv- 
ors;  also,  as  money  may  be  collected  00 
notes  or  bonds, for  Its  reinvestment  in  cer- 
tain ways;  and  gives  the  power,  if  It  be- 
comes necessary,  to  sell  an.v  of  the  real  es- 
tate, and  invest  the  proceeds  in  l<ke  prop- 
erty, but  does  not  expressly  say  by  whom 
thlM  is  to  be  done,  it  expressly  declares 
that  the  profits  arising  from  the  estate 
given  to  his  daughters  for  life  shall  besub> 
ject  to  their  absolute  dinposiii  and  con- 
trol; and  that  this  shall  be  tbe  case  as  to 
tbe  grandt^.hildren  as  to  the  estate  given 
tbem  for  life,  after  paying  the  expenses  of 
tbelr  Mucation  and  when  they  become  of 
age.  Three  of  the  grandchildren  are  maiv 
ried  women,  and  three  are  Infants.  Men* 
tlon  is  not  made  io  tbe  will  of  any  one  as 
tmstee.  In  the  portion  of  It  relative  to 
tbe  devise  to  tbe  grandchild roo,  and  Joat 


after  speaking  of  tbem,  it  says:  "bach  is 
the  dlfileulty  of  loaning  money  safely  that 
I  hereby  authorise  the  parties,  if  they  in 
tbeir  wisdom  think  it  would  be  best  and 
safest,  to  Invest  the  notes  above  named, 
and  also  tbe  bonds  as  above,  in  good  real 
estate."  It  also  provides:  "  I  request  and 
require  that  my  hereinafter  named  execn- 
tor  or  executors  and  executrix  make  no 
charge  for  distributing  the  legacies  herein- 
made  to  my  daughters  and  grnndchildrm, 
l>ecauBeoI  the  little  labor  attending  it.  f 
hope  to  make  the  distribution  myself. " 

The  principal  contention,  a od  the  only 
one  we  think  it  necessary  to  consider,  is, 
are  the  grandchildren  not  only  entitled  to 
the  profits  of  the  estate  given  them  for  lite, 
butiUso  to  the  possession  aud  control  of  It, 
those  not  of  age  being  represented  by 
guardian?  The  iowercourtheld  they  were, 
and  denied  the  right  of.tbe  executors  to  hold 
and  control  It  during  tbe  lives  of  tbe  life 
tenants.  In  this  view  we  concur.  It  is 
urged,  however,  that  the  estate  devised  to 
them  for  life  isa  lurgn  one;  thatit  is  large- 
ly composed  of  money  and  notes;  that, 
by  giving  the  coutrol  of  one  sixth  of  It  to 
each  of  the  life  tenants,  it  will  likely  be 
lost  to  tbe  remainder-men,  and  that  the 
testator  cannot  be  supposed  to  have  in- 
tended such  a  risk:  that  the  conduct  of 
the  estate  in  this  way  will  place  the  righta 
of  tbe  remainder-men  in  continual  peril, 
and  that  such  management,  with  safety 
to  tbe  rights  of  all  tbe  Interested  parties. 
Is  impracticHble.  It  is  true  that  generally, 
where  there  Is  a  bequest  of  money  or 
stocks  or  bonds,  tbe  life  tenant  is  not  entt- 
tlRd  to  the  posHesBion.  The  executor  re- 
tains it,  the  life  tenant  getting  the  Income. 
But  tblsand  allother  rules  of  construction 
must  be  disregarded  if  the  testator's  inten- 
tion plainly  appears  from  the  entire  will. 
If  It  shows  that  he  intended  the  life  tenant 
to  have  the  poesesslon,  that  he  was  will- 
ing to  trust  him  with  It,  then  this  inten- 
tion must,  of  course,  control.  It  deter- 
mines tbe  rights  of  the  parties,  and  rules 
of  construction  are  to  be  resorted  to  only 
when  the  testator  has  not  made  known 
bis  purpose.  It  Is  to  lie  gathered  from  tbe 
entire  will.  Tbe  language  employed  In  a 
clngle  sentence  Is  not  tocontrol  as  against 
an  evident  purpose  shown  by  the  whole 
Instrument.  Effect  is  to  be  given  to  tbe 
generiil  intent,  and  this,  we  think.  Is 
shown  throoghont  this  will.  In  the  tirst 
place  it  Is  clear  he  intended  the  daughters 
to  have  the  control  and  possession  of  tbe 
property  given  to  tbem  for  life,  and  a  por- 
tion of  It  consisted  of  bonds.  It  is  true  it 
was  a  speciQc  bequest,  bnt  yet  It  shows 
he  was  willing  to  risk  the  life  tenants.  The 
support  of  his  daughters  and  bis  grand* 
children  was  his  chief  concern.  His  great- 
grandchildren were  not,  and  it  Is  evident 
be  expected  and  Intended  a  speedy  distri- 
bution of  his  estate.  This  would  be  im- 
possible if  the  executors  are  to  hold  it  tor 
the  remainder-men.  A  half  a  eentnry 
would  likely  elapre  before  the  duty  would 
end,  and  this  would  certainly  be  In  the 
face  of  the  fact  that  the  testator  declared. 
"I  hope  to  make  tbe  distribution  myself." 
Tbe  will,  in  the  Qrst  place,  gives  tbe  prop- 
erty to  tbegrandcblldren  for  life.  It  seenia 
to  speak  of  them  aa  "  the  parties  '  who  are 
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to  make  iiiTeatmeiitB  of  the  proceeds  of 
the  notes  and  bonds  In  real  estate.  It 
cannot  be  doubted  that  it  the  personal 
representatives  are  to  hold  tlie  property 
dnrlne  the  lives  of  the  grandublldren,  and, 
as  one  may  die,  deliver  bis  or  her  portion 
to  bis  or  her  children,  the  care  and  control 
of  the  estate  woold  involve  much  care,  re- 
spouslblllty,  and  labor;  and  yet  the  tes- 
tator ha<i  declared  that  they  shall  "make 
no  charge  for  distribntins  the  legacies 
herein  made  to  my  daughters  and  grand- 
children, because  of  the  little  labor  attend- 
ing it."  It  seems  to  us  that  it  is  plain, 
when  the  entire  will  Is  considered,  that  he 
was  willing  and  intended  to  risk  the  life 
takers  with  the  possession  of  the  proper- 
ty. If  it  be  said  that  this  Is  imprr)bable, 
because  their  Interest  is  antagonistic  to 
that  of  the  remainder-men, yet  the  Interest 
of  the  former  was  his  chief  concern;  and 
be  doubtless  knew  that  in  case  of  bad  faith 
npon  their  part,  or  that  of  the  guardians 
of  the  Infant  derlsees,  in  the  control  and 
conduct  of  the  property,  the  courts  would 
apon  proper  application  interfere  for  the 
protection  of  the  remalnder-uien.  He  wna 
willing  to  make  the  life  tenants, for  whose 
benefit  the  devise  was  mainly  intended,  in 
effect  trustees  for  the  remainder-men,  with- 
out thegivingof  security.  He  undoubted- 
ly would  not  have  required  It,  if  he  had,  as 
be  hoped  to  do,  made  the  distrlbatlon 
himself.    Judgment  affirmed. 

McRBER  V.  Commonwealth. 
(Count  of  AppedU  of  Kentucky.    Nov.  33, 1899.) 

HoMioiDB  —  Evioe:?os  —  Intihaot  with  Di- 
OBASBD'S  Wirs— Adhissibiutt. 
Bridence,  on  a  murder  trial,  of  intlmacr 
between  defendant  and  the  wife  of  deceased 
subsequent  to  the  killine,  is  improper  where  no 
evidence  was  offered  of  previous  intimacy,  or 
that  defendant's  conduct  had  been  such  as  to 
cause  jealousy,  and  particularly  in  view  of  an 
instruction  that  aelf-defense  would  not  avail  if 
defendant,  by  his  own  wron^ul  acts,  had 
brought  about  the  necessity  or  excuse  for  an  as- 
sault. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Steve  Messer,  having  been  convicted  of 
manslaughter,  appeals.    Reversed. 

Kttott  A  EdeUn,  for  appellant.  W.  J. 
Bendrick,  for  the  Commonwealth. 

Prtor,  J.  The  appellant  was  indicted 
for  the  murder  of  one  RuFus  Cook,  and 
convicted  of  manslaughter.  The  killing 
took  place  at  the  house  of  one  Henry 
Ramsey,  the  parties  all  living  in  the  same 
neighborhood,  but  neither  of  tbem  living 
with  Ramsey.  The  house  ol  Ramsey  has 
two  rooms,  the  one  directly  back  of  the 
other,  (^ook,  the  deceased,  with  a  Win- 
chester rifle,  was  In  the  back  room  near  a 
window  with  his  gun.  It  was  about  an 
bonr  after  dark  when  thetroubleoriginat- 
ed,  and  why  the  deceased  was  seated  on  a 
box  near  the  window  with  a  gun  by  his 
side  is  unozpialneu,  except  on  the  theory 
that  he  was  anticipating  the  arrival  of  the 
accosed.  The  latterbad  been  rabbit  hunt- 
ing on  that  evening,  and,  from  the  uncon- 
tradicted testimony,  stopped  In  at  Ram- 
sey's on  his  way  home  for  the  purpose  of 
getting  the  latter  to  sharpen  his  saw  the 


next  day.    When  the  defendant  entered 
tbe  bouse,  from  the  testimony  of  an  eye- 
witness, he  said  to  tbe  deceased  he  wanted 
to  see  him,  and  with  this  utterance  raised 
his  gun   and  shot  tbe  deceased  without 
any     warning     whatever.     The    defense 
shows  that  as  soon  as  the  deceased  saw 
the  accused  he  raised  bis  gun,  and  the  ac- 
cused exclaimed,  "Don't  do  that,"  when  a 
gun  fired  and  the  deceased  fell.    From  tbe 
testimony  on  both  sides  it  was  simply  a 
question  as  to  which  one  of  the  parties  to 
tbe  shooting  acted  in  self-defense.     If  tbe 
testimony  of  tbe  accused  is  to  be  believed. 
It  was  excusable  homicide,  and    the  com- 
plaint here  made  Is  that  the  verdict  of 
guilty  was  returned  into  court  by  reason 
of  an  erroneous  instruction,  based  on  in- 
competent testl'nony.    The  state  was  per- 
mitted to  prove  that  after  the  killing  the 
accused  and  tbe  wife  of  tbe  deceased  were 
on  friendly  terms,  and  that  she  bad  gone 
to  live  on    defendant's    premises.     There 
had  been  no  evidence  Introduced   that  pri- 
or to  the  killing  tbe  defendant  and  the 
wife  of  the  deceased  bad  been  too  fond  of 
each  other,  or  that  the  defendant,  by  any 
conduct  of  bis,  had  caused  the  deceased  to- 
be  jealous  of  him,  but,  on  the  contrary, 
it  Is  shown  that  theappellant  had  no  Idea 
of  any  hostile  feeling  on  the  part  of  tbe  de- 
ceased   towards    him'    until  the  day   tbe 
shooting  took  place,  and  an  entire  failure 
of  proof  to  show  that  the  accused  knew 
that  the  deceased  was  at  Ramsey's  when 
be  entered   tbe  house.    The  court,  in  in- 
structing the  Jury,  qualified  the  Instruction 
as  to  self-defense  by  saying  In  substance 
that  If  the  defendant,  by  his  own  wrong- 
ful acts,  made  the  hnrm  or  danger  to  him- 
self necessary  or  excusable  on  tbe  part  of 
the  deceased,  then  such  a  defense  woold 
not  protect  him;  but  whether  such  facts 
existed   was   for  the  jury  to   determine. 
This  qnallficntion   would  be  sustained  it 
any  facts  existed  upon  which   to   base  it, 
but  it  seems  to  us  there  Is  no  testimony 
authoHzing  It;  but  Its  effect  was  to  leave 
tbe  jury  to  speculate  upon    the  real  or 
imaginary  wrongs  done  the  deceased  by 
the  accused  that  led  or  might  have  led  to 
the  meeting  at  Ramsey's,  resulting  In  the 
death  nf  the  deceased.    Intimate  relations 
between  the  wife  of  the  deceased  and  the 
accused  prior  to  tbe  killing,  if  any  existed, 
might  have  gone  to  the  jury  to  show  the 
motive  on  the  part  of  the  accused  for  tak- 
ing the  life  of  the  deceased  ;  but  none  was 
shown.    And  the  testimony  of  what  took 
place  after  that  time  between  tbe  wife  of 
the  deceased  and  the  accused   was  clearly 
incompetent,    and     particularly    with    a 
qualification  to  the  instrnction  as  to  self- 
defense  that  it  the  accused,  by  his  own 
wrongful  acts,  brought  about  the  necessi- 
ty tor  bis  taking  tbe  life  of  tbe  deceased, 
tbe  law  of  self-defense  will  not  avail  bim. 
The  only  issue.  It  seems  to  ns,  from  the 
testimony.  Is.  did  the  accused  act  in  self- 
defense  when  he  shot  the  deceased?    The 
Instruction  on  that  subject  is  entirely  cor- 
rect,  except   the    qualiflcatlon    annpxed. 
Thlssbonld  have  been  omitted.    The  judg- 
ment of  conviction  is  reversed,  and  the 
cause  remanded,  with  directions  to  award 
a  new  trial,  and  for  proceedings  consist- 
ent with  this  opinion. 
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BlOR  T.  COUHONWBALTH. 

(Cauirt  of  AppedU  cf  Kentucky.    Deo.  IB,  1898. ) 

"Not  to  be  oftidally  reported." 
On  rebearinK.    For  opluion  on  appeal, 
aee  20  8.  W.  Rep.  431. 

PkYOR,  J.  Conusel  fur  the  appellee 
aeemH  to  have  overlooked  the  fact  tnat 
tbla  cane  had  been  decided  on  a  demurrer 
to  the  pleadings,  in  wliich  it  la  distinctly 
allef^d  that  the  college  was  not  a  reputu- 
ble  rollegefrom  which  the  appellee  received 
bis  diploma.  The  appellee  seemH  never  to 
have  complied  with  the  provisions  of  the 
original  act  of  1874,  or  attempted  to  com- 
ply with  its  provisions  until  lung  after  tbe 
nmendmentB  to  that  act  were  enacted. 
Whatdefense  heis  prepared  to  make  we  do 
not  know.  If  be  was  a  practitioner  10 
years  before  the  act  of  1H74  was  passed,  he 
is  entitled  to  practice  his  prolessiou,  or  if 
a  graduate  of  some  chartered  school  of 
DiPdIclne  prior  to  the  act  of  1874,  he  is  enti- 
tled to  practice,  or  if  not  he  may  have 
complied  with  the  amendments  to  that 
act  entitling  him  to  practice.  This  conrt 
did  not  adjudge  that  the  overruling  of  the 
deinnrrer  deprived  him  of  bis  defense,  if 
be  baa  any. 


COTTRBLL.  ▼.  Branin  et  al, 
(Court  of  Appeals  of  Kentucky.   Deo.  17,  1898.) 

RbVIBW  on  APFBAL — INSURANCB    BT  WaBBHOVSB- 

MAN— Custom. 

1.  The  qnestion  as  to  whether  a  ware- 
honseman  a^eed  with  a  tobacco  siiipper  to  in- 
sure the  latter's  consignment  is  a  question  of 
fac^  and  where  the  evidence  is  conflicting  the 
findine  ot  the  trial  court  thereon  will  not  be 
disturbed. 

2.  An  agreement  by  a  warehouseman  with 
a  tobacco  shipper,  not  to  Insure,  controls,  over 
any  custom  to  insure,  and  precludes  the  sliip- 
per  from  sharing  in  any  open  policies  on  to- 
bacco in  the  warehouseman's  possession. 

Appeal  from  circuit  court,  DaTlesB 
county. 

"Not  to  be  officially  reported." 

Action  by  Branin,  Brand  &  Glover 
against  A.  J.  Cottrell.  Judgment  for 
plaintiffs.    Defendant  appeals,    .\airroed. 

R.  S.  Tndd  and  Geo.  W.  Jolly,  for  appel- 
laot.  Sweenejr,  EHia  &  Hweeney  and  Jobn 
W.  Hodtaan,  for  appellees. 

Brnnktt,  J.  The  appellant,  prior  to 
June,  1887,  bad  lor  several  years  l>een  a 
tobacco  merchant  in  tbe  city  of  Owens- 
borough;  and  from  about  June  the  22d, 
18X5,  until  about  June,  1887,  he  had  shipped 
bis  tobacco  to  tbe  appellees  as  tobacco 
warehousemen,  at  Louisville,  Ky.,  for  sale 
at  that  place,  the  appellees  malting  ad- 
vancements on  tbe  faith  of  said  sblpments, 
and  deducting  tbe  advancements,  inter- 
est, commissions,  etc.,  from  the  price  of 
sales.  Tbe  tlrm  of  which  appellant  was  a 
member,  prior  to  June,  1885,  had  also 
shipped  tbeir tobacco  to  tbn  appellees.  On 
tbe  27tb  of  June,  1887,  tbe  appellees*  ware- 
bouse  was  consumed  by  Are,  together  witb 
•  iais*  quantity  of  tbelr  customers'  to- 


bacco, awaiting  sale,  among  which  was 
a  lot  belonging  to  the  appellant.  Not 
long  thereafter  the  appellees  instituted 
this  action  afjainst  the  appellant  to  re- 
cover between  five  and  sis  thousand  dol- 
lars, balance  due  for  advancements,  inter- 
est, comraiftsions,  etc.,  and  obtained  an 
attachment  against  the  appellant's  prop- 
erty in  Owensborough.  The  appellant 
contested  the  grounds  of  attachment  and 
the  right  uf  tbe  appellees  to  a  Judgment 
for  the  sum  claimed,  etc.  The  appellant 
contests  the  right  to  recover  Judgment 
upon  the  ground  that  tbe  appellees  were- 
indebted  to  hiui  for  the  value  of  the  to- 
bacco burned,  upon  the  ground  thht  tb» 
appellees  agreed  to  Iceep  tbe  tobacco  in- 
sured while  stored  in  their  warehouse,  for 
its  value,  at  their  own  expense,  for  tb» 
benefit  of  the  appellant  and  appelieee,  a» 
their  interest  might  appear,  and,  having 
failed  to  comply  with  their  agreement, 
they  were  responsible  for  the  value  uf  th» 
tobacco  lost  by  the  fire.  Issue  was  Joined. 
The  appellant  and  bis  witnesses,  probably 
two,  swear  positively  that  sncb  was  the- 
agreement  made  witb  Murphy,  appellees' 
agent,  in  1883,  and  that  the  appellees  rec- 
ognized end  renewed  the  agreement  from 
time  to  time  until  thctobacco  was  burned, 
and  it  was  in  fall  force  when  the  tobacco- 
burned.  Ail  the  appellees  positively  con- 
tradict the  appellant  and  his  witnesses. 
They  say  that  in  June,  1885,  they  had  a 
settlement  with  tbe  appellant,  etc;  tbat 
the  appellant  then  directed  them  not  to- 
insure  any  more  tobacco  for  him, covering 
the  time  that  it  was  in  storage  in  tbeir 
warehouse;  that  he  would  carry  his  own 
risk  ;  that  tbe  direction  was  renewed  each- 
year  that  the  appellant  shipited  to  them, 
and  they  obeyed ;  tbat  they  had  no  agree- 
ment or  understanding  witb  the  appellant 
to  insure  the  tobacco  at  their  own  ex- 
pense. The  appellant  took  Mr.  Murphy's, 
deposition.  He  swears  that  in  1885  he- 
made  an  agreement  with  the  appellant 
tbat  no  insurance  should  be  charged;  but 
he  fails,  In  toto.  to  sustain  the  appellant 
to  the  effect  that  the  appellees  were  to  tn- 
Buro  at  their  own  expense.  As  to  whether 
or  not  the  agreement  was  as  alleged  by 
the  appellant  or  li.y  the  appellees,  was 
purely  a  question  of  fact;  and,  the  lower- 
court  having  found  tbe  fact  to  be  as  al- 
leged by  theappellees,  the  Judgment  in  that 
regard  must  stand. 

The  custom  as  to  insuring,  by  ware- 
housemen, the  tobacco  shipped  to  them, 
lias  nothing  to  do  with  the  question  at  is- 
sue; for  the  reason  that  an  agreement 
not  to  insure  is  established,  and  that 
agreement  controls  tbe  custom.  Also,  as- 
to  tbe  open  policies  on  tobacco  in  the  ap- 
pellee's warehouse,  the  said  agreement 
controls  that  matter,  and  the  policies  re- 
late to  those  tbat  were  entitled  to  the- 
samn;  but  the  appellant  is  not  one  of 
thosn  entitled,  because  bis  agreement  pre- 
cludes him. 

The  court  purged  the  transaction  of 
usury.  Tbe  attachment  was  properly  sus- 
tained.   The  Judgment  Is  affirmed. 
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MAmiB  ▼.  Commonwealth. 

{Court  of  Appeca$  of  KerUwaey.    Dea  18, 1898.) 

CUMIN1.L  Law— DisquAiiiriOiLTiox  of  Jddoi — 

UOSTILITT  TO  DlFEN'DANT. 

Prerious  to  a  second  trial  of  defendant 
for  murder  he  moved  the  judge  to  retire  from 
the  bench,  and  not  preside  in  the  case,  filing  an 
affidavit  that  after  the  first  trial  the  judge 
criticised  to  divers  persons  those  of  the  jury 
who  favored  defendant,  and  announced  de- 
fendant's alleged  crime  as  the  most  blood- 
thirsty  ever  committed;  that  the  judge  knew 
that  there  was  a  rabid  and  unhealthy  feeling 
against  defendant,  and  expressed  in  the  pres- 
•«npe  of  crowds,  and  during  an  election  cam- 
4>ai!;n,  in  which  the  judgeship  was  one  of  the 
contested  offices,  his  opinion  as  to  defendant's 
suilt;  and,  being  personally  hostile  to  de- 
fendant, ruled  so  as  to  satisfy  the  bloodthirsty 
-crowd.  Held,  that  the  failure  of  the  judge  to 
vacate  was  error. 

Appeal  from  rircait  court,  Owencoanty. 

"To  be  officially  reported." 

J.  L.  Massle  was  convicted  of  morder, 
and  appeals.     Rereraed. 

E.  E.  Settle,  Lindsay  &  Botta,  and  Jaa. 
A  Scott,  for  appellant.  W.J.  Bend  rick, 
-(or  tbe  OoDimouwealtli. 

Bkn.sett,  J.  Theappellaot  was  iadict- 
-ed  In  tbe  Owen  circuit  court,  cbarsing  bim 
witb  tbe  crime  ut  raurderlng  Jessie  Uwn- 
aker.  Tbe  second  trial  of  the  case  result- 
•eil  In  convicting  the  appellant  of  tbe  crime 
charged,  and  Rxlng  bis  panlahment  at 
'Tonflnemant  In  the  penitentiary  for  life. 
The  appellant,  before  the  second  trial  bad 
■eounnenced,  moved  tbe  trial  Jadge  to  re- 
tire from  the  bench,  and  not  preside  in  tbe 
«ase,  and  supported  bis  motion  by  the  fol- 
lowing affidavit:  "The  defendant,  J.  I. 
Massie,  states  that  bis  honor,  Warren 
MoNTFonT,  will  not  afford  this  defendant 
-a  fair  nor  Impartial  trial  of  this  case. 
That  tbe  said  judge  has  repeatedly  ex- 
pressed bis  opinion  of  the  guilt  of  the 
defendant  upon  the  former  trial  of  this 
<lefendunt;  has  that  opinion  now,  and  baa 
«t  all  times  since  said  trial  bad  said  opin- 
ion, and  repeatedly  and  publicly  expressed 
the  same;  and  that,  while  tbe  jury  which 
waH  impaneled  to  and  did  try  tlils  defend- 
ant's case  at  the  May  term,  1892,  of  this 
-i'ourt,  were  cousldering  of  their  verdict, 
said  judge  became  angry.  After  said  jury 
n-as  discharged,  said  judge  did  repeatedly 
and  to  divers  persons  talk  of  and  criticise 
severely  those  of  the  jury  who  favored 
tbe  defendant,  and  said  that  this  defend- 
ant's case  was  the  must  cnldblnoded  ever 
•committed.  That  said  Judge  has  also  re- 
peatedly said  to  divers  parties  that  U  his 
counsel  argued  this  case,  or  attempted  to 
argue  this  case  as  upon  a  former  trial, 
he  would  see  that  such  argument  was  not 
■made.  That  said  attorneys  bad  no  right 
to  give  to  the  jury  their  opinion  of  tbe 
rocaning  of  the  words  '  willful,'  '  feloni- 
ously,' and  'malice  aforethought;'  and 
that  said  judge  well  knew  the  strong,  rab- 
id, and  DDhealtby  publlcsentimentagainst 
tbe  defendant;  and  that  there  are  now 
divers  races  for  public  office  being  made, 
of  which  tbe  race  for  circuit  judge  is  one, 
and  that,  unconsciously,  tbe  said  judge  so 
rules  as  to  satisfy  the  bloodthirsty 
throng,  and  has  repeatedly  discussed  this 


defendant's  ease  with  tbe  common  crowd, 
and  would  and  did  express  his  opinion  of 
defendant's  guilt;  and  that  the  said  judge 
is  personally  hostile  to  tbts  defendant." 
This  affidavit  was  supported  by  the  other 
affidavits  required  by  law.  Appellant's 
affidavit  discloses  tbe  fact  that  the  Judge, 
after  tbe  flrat  trial  of  his  case,  criticised 
to  divers  persons  those  of  the  jury  that 
favored  the  appellant;  that  be  denounced 
the  appellant's  case  as  tbe  most  blood- 
thirsty that  was  ever  committed;  that  the 
Judge  knows  that  there  is  a  rabid  and  an- 
healthy  feeling  against  bIm  in  Owen  coun- 
ty ;  and  that  the  judge,  in  tbe  presence  of 
crowds,  expresses,  during  canvasses  (or 
tbe  various  offices,— the  circuit  Judgesbip 
being  one,— his  upinlon  as  to  the  affiant's 
guilt;  end  the  Judge  so  rules  as  to  satls- 
f.v  tbe  bloodthirsty  crowd;  that  he  la  per- 
sonally hostile  to  the  affiant.  This  court, 
in  the  ease  of  Insurance  Co.  v.  L,andram,S8 
Ky.  43.^,  11  8.  W.  Rep.  367,  592,  said  that 
the  affidavit  to  compel  thejudge  to  vacate 
the  bench,  and  give  place  to  a  special 
judge,  to  try  the  case,  must  state  such 
facts  as  should  prevent  the  Judge  from 
properly  presiding  In  the  case, — such  as 
personal  hostility,  persoual  Interest,  par- 
tiality, etc.. — the  efficiency  of  which  the 
Judge  most  of  necessity  judge,  bat  subject 
to  appeal.  Now,  tbe  affidavit  says  that 
the  judge  Is  personally  hostile  to  tbe  afB- 
ant,  and  gives  such  reasons  for  his  belief 
as  show,  if  true,  that  thejadgeshonld  not 
preside  in  his  case.  The  grounds  are  suffi- 
cient. Bat  It  is  said  the  record,  so  far  as 
the  judge's  rulings  areconcerned,  indicates 
no  hostility  or  prejudice  against  the  appel- 
lant; but  that  is  not  the  qaestion,  for  tbe 
accused  has  the  right  to  be  tried  by  a 
Judge  that  is  fair  and  impartial;  and  when 
he  has  good  reason  to  believe,  supported 
by  facts,  that  he  will  not  afiord  him  sccb 
trial,  he  should  not  be  compelled  to  take 
chances  of  a  trial  before  that  judge  in  or- 
der that  the  truth  of  the  matter  may  be 
developed,  which  may  never  be  developed, 
because  there  are  many  ways  that  a  par- 
tial or  prejodlced  judge  may  knife  a  party 
tbut  he  is  trying,  without  it  appearing 
from  the  record,  or  without  bis  being  able 
to  ascertain  the  act.  8o,  when  the  fact  Is 
made  to  appear  by  proper  affldavits,  tbe 
judge  should  then  vacate,  and  It  is  a  re- 
versible error  if  he  does  not.  The  Judg- 
ment Is  reversed,  and  a  new  trial  is 
granted. 


L.AWRB.NCR  T.  C.  G.  HAOEURTEB  &  CO. 

(Court  vf  Appeal*  vf  Kmtwshu-    I'm.  16, 1898.) 
Injl'rt  to  8erva!«t  —  Dsrsonva  Macbiitert  — 

ArPAKBNT  RePAIB— CODTHIBUTOBT  NeOLIGKNCB. 

A  servant  employed  In  operating  a  ripsaw 
notlfled  the  master  of  a  defect,  and  refused  to 
work  until  it  was  repaired.  The  master  after- 
wards reported  the  repairs  to  have  been  made. 
The  servant  then  wemt  to  work,  and  was  injured 
by  the  same  defect;  ti>e  testimony  tending  to 
show  that  it  was  no  longer  apnuent.  EM,  tfiat 
the  direction  of  a  verdict  for  the  master  was  im- 
proper, and  that  the  servant  was  entitled  to  have 
submitted  whether  the  defect  would  have  been 
apparent  to  one  of  ordinary  care,  dnce,  if  not  so 
apparent,  he  was  right  in  rdying  on  what  was 
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told  bim  aboBt  tite  repatis,  kud  was  not  bound 
to  pxamine  for  Umsdi. 

Appeal  frum  circuit  0001*1,  Pendleton 
county. 

**To  be  oBlclsIly  reportert." 

Acdun  by  James  A.  Lawrence  aealnflt 
C.  C  HuKemeyer  &  Co.  Direction  of  ver- 
dict fordefendant.  Plaintiff  appeals.  Re- 
versed. 

L.  P.  Frjrernni  John  B.  Barker,  for  ap- 
pellant. W.  Af.  Kurilia  and  Jaa.  F.  Bills, 
for  appellee. 

Holt,  O.  J.  The  appellant,  James  A. 
Lawrence,  while  engaifed  as  an  employe 
of  the  appellee,  a  corpora  Mud,  in  operat- 
ing a  ripsaw  In  its  mill,  bad  a  part  of  bis 
hand  cut  off;  and  he  eueti  to  recover  dam- 
MKes  upon  the  ground  that  tbe  appellee, 
tbrcugh  those  In  charge  of  its  mill,  was 
Kuilty  of  gross  neglect  in  having  him  use 
a  saw  unfit  for  URe,  and  which  was  no  nn- 
BkilKully  placed  in  pnsitioa  as  to  render 
its  use  danirerouH,  all  of  which  was  on- 
known  CO  him  at  the  time  of  the  injury. 
At  the  cloee  of  the  testimon.v  tor  the  ap- 
pellant the  Jury  were,  upon  appellee's 
motion,  peremptorily  Instructed  to  find 
(or  it. 

It  appears  the  appellant,  a  boy  16  years 
old,  was  operatlnK  a  saw  that  had  been 
lu  use  for  over  8  years;  that,  from  age 
and  Inexperience,  be  was  unfamiliar  wilJi 
repairing  socb  machinery ;  that  the  appli- 
ances wbicb  kept  the  saw  In  place  were 
bid  from  view  by  a  table,  the  saw  only 
being  visible;  that  tbey  were  worn  out, 
whicli  rendered  the  saw  unfit  and  unsafe 
(or  use;  and  that  the  workman  bad  to 
use  his  band  in  rnnning  the  boards 
through  as  he  walked  along  the  side  oi 
the  table.  The  employment  was  quite 
bnsardons.  A  abort  time  before  the  acci- 
dent occurred  the  appellant  found  the  saw 
did  not  ran  straiglit  and  steady;  that  It 
Jumped  and  wabbled,  and  would  pinch 
the  boards  as  they  went  through.— and  be 
went  to  the  person  whose  basiness  it  was 
to  repair  tbe  machinery,  and  told  bim  of 
it,  and  requeated  its  repair.  Tbe  reply 
waB  that  ho  did  not  have  time.    The  ap- 

J>ellant  then  reported  tbe  matter  to  the 
oreman,  and  declared  he  would  quit  work 
unless  it  wns  repaired.  The  foreman  then 
said  he  would  have  It  fixed,  and  directed 
tbe  machinist  to  do  so ;  and  In  a  short 
time  tbe  latter  came  to  the  appellant,  and 
told  him  be  had  done  so,  and  that  It  was 
all  rlgtit.  The  appellant  at  once  began 
work  with  it,  but  the  i<aw  pinched  the 
second  board,  and  stopped  It.  Tbe  appel- 
lant's band  slipped  off  the  board, as  he  at- 
tempted to  push  It  through,  and  against 
tbe  saw,  and  was  injured.  These  are  sub- 
stantlHlIy  the  facts  of  tbe  cuse,  as  shown 
by  the  testimony  for  the  appellant. 

It  is  the  duty  of  the  master  not  to  ex- 
pose the  servant,  when  in  tbe  conduct  of 
tais  business,  to  hazards  which  may  be 
guarded  against  by  proper  diligence  upon 
the  part  of  the  master.  The  latter  is  not 
required  to  guaranty  absolute  safety  or 
perfection  of  machinery  or  other  appa- 
ratus-provided (or  tbe  use  of  the  servant; 
but,  in  furnishing  and  keeping  them  in 
proper  condition,  lie  mcst  observe  all  the 
tare  wbicb  tbe  exigeucles  of  tbesitnation 
v.20s.W.no.23— 45 


and  nature  of  tbe  bnsineas  reasonably  re- 
quire for  the  safety  of  the  servant.  This 
is  implied  as  a  part  of  the  contract  for 
service.  Hoagh  v.  Railway  Co.,  100  0.  8. 
213.  It  is  also  equally  implied,  however, 
that  the  servant  agreea  to  take  tbe  nat- 
ural and  ordinary  risks  Incident  to  tbe 
service,— such,  for  instance,  as  arise  from 
tbe  negligence  of  his  fellow  servants.  Tba 
rompensatlon  Is  considered  in  law  as  be- 
ing adjusted  accordingly.  Considerations 
of  justice  and  public  policy  require  this 
adjustment  of  rights  and  liabilities,  and 
the  dltflculty  arises  in  their  application  to 
the  facts  of  the  particular  case.  While 
the  roaster  must  use  reasonable  skill  and 
care  lu  providing  the  agencies  to  be  used 
by  the  servant  In  the  conduct  of  tbe  busi- 
ness, yet  the  latter  must  act  likewise  In 
their  use,  because  he  ought  not  to  be  al- 
lowed to  bold  the  master  liable  tor  Injury 
resulting  from  his  own  reckless  conduct. 
He  ordinarily  has  no  hand,  however,  in 
providing  these  agencies,  or  with  keeping 
them  in  suitable  condition;  and  ha  can- 
not, therefore,  be  understood  as  assuming, 
by  his  contract  of  service,  any  risk  in  these 
respects.  This  is  tbe  master's  side  of  tbe 
business,  and  what  is  reasonable  care  in 
the  matter  upon  his  part  is  graded  by  the 
character  of  the  business  and  the  dangers 
incident  to  It.  This  rule  applies  to  corpo- 
ratiouB  as  well  as  Individuals.  When  the 
employer  is  a  corporation  tbe  duty  must, 
of  course,  be  discharged  by  Its  agents  and 
olRcers,  but  In  doing  no  they  are  not  to  be 
regarded  as  fellow  servants  of  those  who 
operate  these  agencies.  Tbey  are  then 
performing  the  duty  tbat  tbe  master  owes 
to  the  servant,  and  represent  tiie  com- 
pany.    Wbart.  Neg.  §§211.  212,  232m. 

It  is  said,  however,  that,  viewed  by  the 
testimony  for  the  appellant,  an  examina- 
tion by  him  of  tbe  saw  would  have  shown 
its  unsafe  condition,  and  that  it  was  re- 
quired of  htm  to  make  it,  as  It  was  bis 
duty  to  start  and  stop  the  saw.  Un- 
doubtedly, if  tbe  employe,  alter  discover- 
ing the  defective  condition  of  macblnery 
furnished  to  bim  for  his  ase,  continues  to 
use  it  without  complaint  or  giving  notice 
to  tbe  employer,  or  the  proper  officers  of 
a  company,  be  would  be  guilty  of  such 
contributory  neglect  as  would  prevent  a 
recovery  for  an  Injury  arising  from  the  de- 
fect. He  wonld  be  regarded  as  having 
nsBum<4d  the  risk  or  danger  arising  from 
Its  defective  condition.  In  this  case,  how- 
ever, tbe  appellant,  upon  discovering  by 
use  the  defective  condition  of  tbe  saw, 
notified  the  proper  agents  of  tbe  com- 
pany, and  refused  to  use  it  if  it  was  not 
repaired.  The  foreman  directed  it  to  be 
done,  and  the  party  whose  business  it 
was  to  repair  and  care  for  the  machinery 
reported  to  tbe  appellant  that  it  was  all 
right.  In  this  matter  the  machinist  and 
the  foreman  represented  the  corporation. 
For  this  purpose  they  were  the  company. 
The  testimony  tends  to  show  tbat,  when 
the  appellant  again  began  to  use  the  saw. 
Its  defective  condition  was  not  apparent. 
If  83,  he  had  a  right  to  rely  upon  what 
the  machinist  said  as  to  its  condition.  It 
was  in  law  the  statement  of  tbe  company. 
If  tbe  continued  danger  from  its  use  was 
apparent  to  one  In  tbe  exercise  of  ordinary 
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care,  then  a  conttnnatlon  of  the  work  bjr 
the  appellniit  would  cuDHtitute  contrtba- 
tory  neglect  and  prevent  a  recover.? ;  but 
otherwise  be  liad  the  rlf^ht  to  asBumeThat 
what  the  company's  agent  ba<t  said  was 
true.  In  the  latter  case  the  use  of  the  saw 
by  lijni,  althouKb  dangerouii,  was  not  con- 
tributory nefclect  upon  hia  part.  This 
question  the  appellant  had  a  riRht  to 
have  submitted  to  the  jury,  and  it  should 
have  bien  done,  under  proper  Instructions. 
The  court  refused  to  let  the  appellant 
state,  an  a  witness,  whether,  when  he  be- 
gan working  the  saw  after  it  bad  been  re- 
ported to  blm  as  being  all  right.  Its  de- 
fective condition  was  perceivable.  This 
was  error.  It  It  was  not  apparent  to  one 
of  ordinary  care,  then  be  had  the  right  to 
rely  upon  the  statement  made  to  him, 
and  proceed  with  his  work,  without  an 
examination  of  Its  condition.  He  was 
not  bound  to  hunt  for  a  defect.  It  Is  evi- 
dent the  injury  was  not  the  result  of  mere 
accident.  It  arose  from  the  defective  con- 
dition of  the  apparatus  connected  with 
the  saw.  Judgment  reversed,  and  cause 
remanded  for  further  proceedings  consist- 
ent  with  this  opinion. 


CI7MMING8  T.  STATE. 

(Court  of  Criminal  Appeala  of  Texas.    Deo.  31, 

Criminal  Law— Appeal— Hbarino — SorriciBKOT 
lip  Reooxizanoe. 

1.  Under  Acts  1S)2,  p.  39,  H  34,  40,  pro- 
viding that  as  soon  as  a  trauscript  is  prepared 
the  clerk  shall  forward  it  to  the  proper  clerk  of 
the  court  of  criminal  appeals,  and  that  the  lat- 
ter court  shall  hear  and  determine  appeals  at 
the  earliest  time  possible,  with  due  regard  to 
the  rights  of  parties,  and  a  proper  administra- 
tion of  justice,  such  court  has  jurisdiction  to 
hear  and  determine  a  case  at  any  term,  though 
the  transcript  was  not  filed  till  after  the  day 
set  apart  for  the  submission  of  causes  from 
that  county. 

2.  Since  the  court  of  appeals  is,  by  the  act 
of  18U2,  succeeded  as  to  its  criminal  jurisdic- 
tion by  the  court  of  criminal  appeals,  a  recog- 
nizance on  appeal  in  a  criminal  case,  binding 
the  appellant  "to  abide  the  judgment  of  the 
court  of  appeals,"  is  not  a  legal  obligation,  and 
the  appeal  wiU,  on  motion,  be  dismissed. 

Appeal  from  BrneoB  county  court;  W. 
W.  Harman,  Judge. 

W.  K.  Cummings  was  convicted  of  a  mis- 
demeanor, and  appeals.     Dismissed. 

Sum  R.  Headeraoa,  for  appellant.  R, 
L.  Heary,  Asst.  Atty.  tien.,  for  the  State. 

Datidbon,  J.  Appellant,  baring  been 
convicted  In  the  justlcn's  court,  appealed 
to  tbe  county  court.  In  the  latter  court, 
on  October  21,  1S92,  tbe  vauHe  was  dis- 
missed because  notice  of  appeal  was  not 
given  In  open  court  and  entered  upon  tbe 
docket  of  the  justice's  court  as  required  by 
law.  The  transcript  in  this  case  was  for- 
warded by  the  clerk  of  the  county  court  to 
tbe  clerk  of  this  court,  and  by  him  filed  in 
tbla  court  subsequent  to  tbe  day  set  apart 
for  the  submission  of  causes  appealed  from 
Braios  county.  By  motion  or  plea  ap- 
pi>llaut  contends  this  court  has  not  ac- 
quired Jurisdiction  of  tbe  appeal  at  this 
term  of  the  court,  because  he  "cannot  be 


compelled  to  answer, "  and  rpquests  the 
ctiurt  to  order  the  transcript  returued  to 
tbe  county  clerk  of  Brafos  county,  to  be 
forwarded  hereafter  under  rule  116,  pre- 
scribed by  the  supreme  court  lor  the  gor- 
ernnipnt  of  the  county  clerks  In  forward- 
ing transcripts  in  appenls  in  misdemeanor 
cases.  Section  84  of  the  Acts  of  1892,  p.  39, 
provides  that  "as  soon  as  a  transcript  is 
prepared  tbe  clerk  sbail  forward  tbe  same 
by  mail  or  other  safe  conveyance,  charges 
paid,  to  the  proper  clerk  of  tbe  court  of 
criminal  appeals."  Tbe  appealin thiscase 
la  returnable  to  this  term  of  tbis«oart, 
and  tbe  action  of  the  clerk  in  sending  tbe 
transcript  to  this  court  was  In  literal  and 
strict  compliance  with  the  statute,  and 
the  clerk  at  Tyler  was  the  proper  clerk  to 
receive  the  same.  Section  40  of  tbe  Acta 
of  18»2.  p.  39.  provides  that  "the  court  of 
criminal  appeals  shall  hear  and  determine 
appeals  in  criminal  actions  at  the  earliest 
time  It  may  be  done,  with  due  regard  to 
tbe  rights  of  tbe  parties  and  a  proper  ad- 
ministration of  Justice."  Section  49  als» 
provides  that  "the  court  nf  criminal  ap- 
peals may  make  rules  of  procedure  as  to 
the  bearing  of  criminal  actlims  upon  ap- 
peal. •  •  •"  Tills  court  will  be  gov- 
erned in  the  disposition  of  appeals  in  crim- 
inal cases,  In  regard  to  its  prorednre  and 
rules  of  practice,  by  the  statutes  In  rela- 
tion thereto,  its  own  rules  and  decisions. 
It  is  not  intimated  that  the  transcript  is 
ln<*urrect  in  any  respect,  and  we  will  in- 
dulge the  presumption,  In  the  abHeiice  of 
such  snggextlon  and  proof  to  sustain  it» 
that  the  record  Is  complete.  No  reaHon  la 
suggested  other  than  the  supposed  Infrac- 
tion of  rule  IIG,  cited,  why  the  disposition 
of  the  appeal  should  tie  delayed.  Tbe 
motion  or  plea  is  overruled. 

2.  The  assistant  attorney  general  moves 
dismlsHal  of  the  appeal  because  the  recog- 
nizance binds  the  appellant  to  "abide  the 
judgment  of  the  court  of  appeals"  instead 
of  to  "abide  tbe  judgiuent  of  the  court  of 
criminal  appeals."  The  recognisance  cop- 
ied into  tbe  transcrlpttoiiowstbetorm  set 
forth  in  article  852  of  the  Code  of  Crimlna) 
Procedure,  as  found  in  Wlllson,  Crim.  St. 
Such  was  the  law  prior  to  tbe  act  of  Jij92; 
but  this  latter  act  repealed  the  former 
law,  and  article  852  was  not  In  forceattbe 
time  the  defendant  entered  Into  the  re- 
cognizance In  this  case.  Section  33  pro- 
vides that  "tbe  court  of  criminal  appeals 
shall  not  entertaln^urisdlction  of  any  case 
in  which  a  recognisance  Is  required  by 
law,  unless  such  recognizance  shall  com- 
ply substantially  with  the  form  prencribed 
in  the  preceding  section."  There  was  at 
the  time  of  entering  Into  the  recognisance 
In  this  case  no  such  court  known  to  the 
laws  of  this  state  as  the  "court  of  ap- 
peals."  With  tbe  adoption  of  the  late 
amendments  to  tbe  Judiciary  article  of  tbe 
constitution  the''coiu-t  of  appeals  "  passed 
out  of  existence,  ana  was  substituted,  as 
to  Its  criminal  Jurisdiction,  by  the  "court 
of  criminal  appeals,"  and  as  to  Its  rlvll 
jurisdiction  by  the  "courts  of  civil  ap- 
peals." A  recognisance  must  comply  sub- 
stantially with  tbe  requirements  of  sec- 
tion 32  of  the  cited  act,  otherwise  this 
court  will  not  entertain  the  appeal.  Acts 
1892,  p.  38,  SS  32,  33.     The  recognUanca 
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contained  in  the  re<;or<1  Ih  not  In  substan- 
tial compliance  witli  tbe  Rtatute.  Upon 
dcfaalt  by  the  principal, forteitureconld  be 
BuccestifDlly  resisted.  It  In  therefore  not 
a  leiCHl  ubiiftaliun  or  aiidertaklnf;.  Smith 
T.  State,  7  Tex.  App.  160;  Downs  ▼.  State, 
Id.  483.  Ttie  motion  of  tbe  assistant  at- 
torney Kcneral  Ih  oustained,  and  tbe  appeal 
is  diRinlssed.  Judges  all  present  and  cob- 
eurring. 


Parker  v.  Statb. 

(Court  t(f  OHmtnal  Appeal*  tij  Texcu.    Deo.  21, 
lS«i.) 

Cbimiicai,  Law— RECooyiZA!(oa  oir  Appbai,— Sni^ 

PICIBN'CT. 

On  appeal  from  a  coiiTiction  for  unlaw- 
fully carrying  arms,  a  recognizance  is  bad 
wliicb  recites  in  the  alternative  that  the  of- 
fense Tras  the  unlawfully  carrying  fi  pisttd  on 
"or"    alM>ut   the   person. 

Appeal  from  Bracos  coanty  court;  W. 
W.  Harman,  Judtje. 

Henry  Parlter  was  convicted  of  nnlaw- 
iDlly  carryinK  arms,  and  appeals.  Dis- 
miKued. 

SMin  R.  Henderson,  for  appellant.  R.li. 
Henry,  Asst.  Atty.  Gen.,  for  tbe  State. 

Davidso.v,  J.  Tbe  appellant  filed  and 
now  ortces  a  motion  settlnc  np  the  same 
matters  as  in  tbe  CuinininKM  Case,  20  S. 
W.  Rep.  706,  (just  decided,)  and  upon  the 
authority  of  that  case  this  motion  is  over- 
ruled. Tbe  assistant  attorney  general 
muresadismiasal  of  tbe  appeal,  upon  two 
crnuods.  Tbey  both  no  to  the  sufBclency 
of  tbe  recognisance,  tbe  first  bPiDg  based 
upon  the  stipulation  tbat  the  principal 
■ball  "abide  tbe  Judgment  of  the  court 
of  appeals"  instead  of  abide  the  Judgment 
of  tbe  conrt  of  criminal  appeals,"  and  the 
second  heInK  tbat  the  offense  recited  is  nn- 
lawfnlly  "carrying  on  or  about  his  person 
a  pistol."  The  vice  in  the  recital  uf  the 
olleuse  conRlats  in  the  fact  thatit  is  stated 
in  the  alternative.  Both  grounds  are  well 
taken,  and  are  anstained.  Acts  1892,  p. 
88.  S  32 ;  CuminlngH  v.  State,  20  8.  W.  Kep. 
706,  Oust  decided;)  Hart  t.  State,  2  Tex. 
App.  39.  Tbe  appeal  is  dismissed.  Judges 
all  present  and  concurring. 


Smith  v.  ^tatb. 

(Court  cf  OrimViwl  Appeala  of  TexM.    Dec.  S, 

1892.) 

PaBJUKT— What  CoysTiTCTES— Papbbs  Filid  bt 

JCSTICE. 

1.  If  the  court  hare  jurisdiction  of  the  sulv 
ject-matter  of  an  action,  and  power  to  adminis- 
ter an  oath  to  a  witness  therein,  a  false  state- 
ment made  by  him  under  oath  will  constitute 
perjury,  even  though  the  jury  in  such  action 
naTe  not  l>een  properly  sworn. 

2.  A  claim  that  thh  file  papers  and  judg- 
ment of  conviction  in  an  action  in  a  justices 
court  cannot  be  admitted  in  evidenoe  because 
the  justice's  file  marli  did  not  show  of  what 
precinct  he  was  justice,  ia  without  merit 

Apfieal  from  district  court,  Falls  coun- 
ty :  L.  W.  OooDKiCH,  Judge 

Tnylor  Smith  was  convicted  of  perjury, 
and  appeals.    Atfirmed. 


B.  B.  Rico  and  P.  M.  Boylea,  for  appel- 
lant. R.  H.  HhitIsop,  Asst.  Atty.  (Jen., 
for  tbe  State. 

Hurt,  P.  J.  Appellant  was  charged  and 
convicted  before  a  Justice  of  the  peace  "for 
betting  at  a  game  of  craps. "  Upon  the 
craps  trial  he  swore  that  be  had  not  bet 
on  crajiH  at  the  time  and  place  alleged  in 
the  complaint.  Upon  bis  evidence  was  aS' 
signed  perjnry.  That  he  had  bet  at  craps 
as  charged  was  nicst  clearly  established 
on  the  trial  of  the  perjury  case,  and  he 
was  therefore  guilty  of  perjury,  unless  the 
fact  that  the  Jury  in  the  crnps  cane  was 
not  properly  sworn  relieves  bis  false  tes- 
timony of  the  tnint  uf  perjury.  In  the 
craps  case  the  justice's  court  had  jurlti- 
dictiunof  ihesubject-matter  as  well  as  the 
person.  We  are  not  to  be  understood  as 
holding  that  perjury  could  not  lie  commit- 
ted in  a  Judicial  proceedlnir,  under  any  cir- 
cumstances, unless  tbe  conrt  bad  acquired 
Jurisdiction  of  the  person  of  defendant. 
In  this  caxe  the  Jury  was  selected,  but  was 
not  sworn,  as  the  law  directs.  Upon  the 
trial  before  the  court  witb  such  a  Jury, 
could  perjury  be  committed,  though  the 
false  testimony  would  be  perjury  if  the 
jury  had  been  legally  sworn?  Perjury  is 
a  false  statement, either  written  or  verhal. 
delllierately  and  willfully  made,  relating 
to  something  past  or  present,  under  the 
sanction  of  an  oath,  where  such  oath  Is 
legally  administered  under  clrcuni»<tances 
In  which  an  oath  is  required  by  law,  oris 
necessary  for  tbe  prosecution  or  defense 
of  any  private  right,  or  for  theendsof  pub- 
lic Justice.  An  oath,  legally  taken  in  any 
stage  of  a  Judicial  proceeding,  civil  or 
rrinilnal.  In  or  out  uf  conrt  or  before  a 
grand  Jury,  Is  included  in  the  descrip- 
tion of  this  oflense.  Now,  it  is  contended 
to  that  until  the  Jury  be  iegally  sworn  the 
oath  is  not  required  by  law,  and  is  there- 
fore not  legally  taken:  in  other  words, 
the  objection  of  appellant  is  that  all  of  the 
proceedings  mnst  be  regular  up  to  tbe 
time  tbe  oatii  Is  taken  in  orderfor  tbe  oatb 
to  be  legally  taken.  We  cannot  agree  to 
such  a  proposition.  The  effect  would  bo 
fatal  to  a  great  many  prosecutions  forfier- 
jury  If  the  proposition  was  extended  to  its 
legitimate  consequences.  The  correct  rule 
seems  to  be  that,  if  the  court  baa  Jurisdic- 
tion uf  the  subject-matter  of  the  snlt,  and 
the  ciBth  is  required  by  law.  Irregularities 
in  the  proceedings  will  not  prevent  perju* 
ry.  In  State  v.  Hall,  7  Blackf.  25,  a  trial 
was  bad  before  a  court  and  Jury  of  six 
men.  Hall  testified  in  the  case,  and  bis 
evidence  was  assigned  as  perjnry.  It  was 
urged  there  was  no  perjnry,  because  tbe 
case  was  tried  before  a  jary  of  six  men, 
and  that  a  trial  by  a  Jury  of  six  men  in 
socb  a  case  was  wholly  unauthorized  by 
law,  and  that  tbe  proceedings  were  there- 
fore illegal  and  void.  To  this  the  supreme 
court  reply:  "Where  the  false  swearing 
was  In  the  course  of  a  Judicial  proceeding, 
we  do  not  think  It  essential  to  the  com- 
mission of  the  offense  of  perjnry  that  ail 
tbe  proceedings  on  the  trial  should  be 
strictly  regular.  It  Is  essential,  however, 
thai  the  court  have  jurisdiction  of  the 
sulijecl-matter,  and  powr  to  adniinlnter 
an  oatb  to  tbe  witness."    See,  also.  State 
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▼.  Lavalljr,  9  Ho.  834;  Anderaon  v.  State, 
80  Tex.  App.  312.  Let  ua  Huppose  that  the 
accused  had  beeu  acquitted  byunanaworn 
fury,  would  the  acquittal  bar  another 
prosecution  for  the  aame  oHense?  We 
think  BO. 

Dpoii  tlie  trial  theconrt  admitted  in  evi- 
dence, over  the  objections  of  appellant,  the 
file  paperfi  and  Judgment  of  conviction  lu 
the  justice's  court  of  precinct  No.  8,  Falls 
county.  Texas,  cause  No.  435.  The  court 
instructed  the  jury  that  these  papers  and 
Justice's  docket  could  not  beconsidered  fur 
any  purpose.  But  counsel  for  appellant 
contends  that  thfise  i)aper8  and  docket 
were  not  evidence,  because  the  justice's  file 
tnnrk  did  not  show  of  what  precinct  he 
was  justice.  Without  intending  to  reflect 
upon  the  learned  counsel  for  appellant 
we  think  this  objection  hyper<:ritical. 
lib  vine  found  no  error  in  the  Judgment,  it 
ts  aitirmed. 

SiMKiNB,  J  ,  concurs.  Davidson,  J.,  ab- 
sent. 


Vasqiikz  v.  Statu. 

{.Court  of  Criminal  Appeals  of  Texas.    Dec.  7, 
Mfii.) 

Appeal  in  Criminal  Cases— Defsctivi  Rkcobd. 
Questions  on  appeal,  referring  only  to 
inatters  originating  in  and  growing  out  of  the 
evidence,  cannot  be  reviewed  unless  a  state- 
ment of  facts  is  incorporated  in  the  record. 

Appeal  from  district  court,  Cameron 
county;  John  U.  Ki'bsicll,  Judge. 

Gil  Vasquez  was  convicted  of  theft, 
and  appeals.    Affirmed. 

R.  L.  Heorjr,  Asst.  Atty.  Gen.,  fur  the 
StMte. 

Uatidson,  J.  Appellant  was  convicted 
of  the  tbelt  of  a  mule,  and  allotted  10 
years  in  the  penitentiary.  The  questions 
ioTolTed  In  this  appeal  all  refer  to  mat- 
Cera  originating  iu  and  growing  out  of 
tbe  evidence  adducud  on  the  trial  in  the 
court  below.  These  cannot  be  reviewed 
by  tbla  court,  because  a  statement  of 
facta  la  not  Incorporated  In  the  record  be- 
fore U8.  Tbe  Judgment  la  affirmed. 
Jndgea  all  present  and  concurrlnt;. 


Harris  v.  Statu. 

(Court  of  Criminal  Appeals  of  Textu.    Dec.  10, 

189a.  > 

Recoonizascb— Descuiption  or  Offense. 
A  recognizance  which  states  that  defend- 
ant U  charged  with  the  offense  of  using  abusive 
language  in  a  manner  calcnlated  to  provoke  a 
breach  of  the  peace  is  not  snffident,  since  under 
Pen.  Code,  art.  495a,  the  language,  to  constitute 
an  offensp,  must  be  used  to  or  in  the  presence  of 
tbe  person  likely  to  be  provoked  to  a  breadi  of 
the  peace. 

Appeal  from  district  coort,  Orange 
county;  W.  H.  Fohd,  Judge. 

Jim  Harris  was  convicted  for  cursing 
and  abusing  Pete  Brandt,  in  his  hearing, 
under  circumstances  calculated  to  pro- 
voke a  breach  of  the  peace,  and  appeals. 
Ai>peal  dismissed. 


B.  L.  Henry,  Asst.  Atty.  Qan.,  for  tbe 
State. 

Hurt,  P.  J.  Appellant  was  convicted 
for  cursing  and  abusing  Pete  Brandt,  in 
his  hearing,  under  circumstances  calculat- 
ed to  provoke  a  breach  of  the  peace.  Tbe 
recognisance  states  that  appellant  U 
charged  with  the  offense  of  using  abaslve 
language  In  a  manner  calculated  .to  pro- 
voke a  breach  of  the  peace.  This  la  not 
sufficient.  The  language  must  be  nsed  to 
or  In  the  presence  of  some  one, — the  per- 
son likely  to  be  provoked  to  a  breach  of 
the  peace.  See  this  offense  defined  In 
article  41)5a,  Pen.  Code,  (Willson,  Crim. 
St.  §  N33.)  The  motion  to  dismiss  theaiv 
peal  Is  well  taken,  and  the  appeal  is  dis- 
missed.  JuagesallpreHeatandcuncnrring. 


Sampson  t.  Statb. 

(Court  of  CrlmtnaX  Appeals  of  Texas.    Dec  7, 

l&U-J. ) 

BtTBOLART— iNnrcTMBVT. 

1.  An  indictment  charing  that  defendant 
feloniously,  fraudulently,  and  burglariously,  by 
force  and  threats,  did  break  and  enter  a  house 
with  Intent  to  commit  tfaef^  is  good,  though  it 
fails  to  charge  the  entry  as  hdng  made  either  in 
the  day  or  mght. 

2.  In  a  trial  for  burglary  tlie  state  need  not 
charge  or  prove  that  tbe  entry  was  made  against 
the  consent  of  the  owner. 

Appeal  from  district  court,  Harris  coon- 
ty ;  E.  D.  Cavis,  Judge. 

Berry  Sampson  was  convicted  of  ban. 
glary,  and  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  tbe 
State. 

SiMKi.NS,  J.  Appellant  was  convicted 
of  burglary,  and  sentenced  to  two  years  In 
tbe  penitentiary,  and  appeals  to  thtsconrt. 

1.  Tbe  defendant  claims  that  tbe  Indict- 
ment does  not  charge  burglary,  in  that 
it  (alls  to  charge  the  entry  as  being  made 
either  in  the  daytime  or  night.  Ths in- 
dictment charges  that  defendant  feloni- 
ously, fraudulently,  and  burglariously,  by 
force,  threats,  and  fraud,  did  break  and 
enter  tbe  house,  with  Intent  to  commit 
theft.  Such  an  Indictment  bas  been  re- 
peatedly held  to  be  good,  as  charging  a 
burglary,  whether  committed  by  day  or 
night.  Cnrr's  Case,  19  Tex.  App.  635; 
Martin's  Case.  21  Tex.  App.  1. 17  S.  W.  Rep. 
430;  Bravo's  Case,  20  Tex,  App.  188;  Buch- 
anan V.  State,  '24  Tex.  App.  195.  6  8.  W. 
Rep.  847;  Painter  v.  State,  28  Tex.  App. 
464,  9  S.  W.  Kep.  774;  Summers'  Case,  9 
Tex.  App.  897. 

2.  Uefendant  claims  that  tbe  state 
failed  to  make  out  Its  charge,  in  this: 
that  it  Is  not  shown  that  tbe  breakiDX 
and  entry  were  without  the  consent  of  G. 
P.  Hill,  the  owner,  or  of  George  Washing- 
ton, the  servant,  who  slept  over  the 
stable,  through  tbe  door  of  which  an  en- 
try was  made  into  the  room  occupied  by 
said  Washington.  It  is  not  neceesary  tu 
charge  or  prove  that  the  entry  was  morte 
against  the  consent  of  the  occupant  <ir 
owner,  but  the  evldeuco  clearly  shons 
'the  entry  was  so  made.  Summers'  Case, 
OTex.  App.  398.    Defendant's  own  tasti- 
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uiony  aciuits  tbat  he  Btole  the  property 
Mf  Riild  Waghlngtnn  out  ol  the  room  over 
the  Htable,  aad  the  only  queetion  before 
tbe  Jury  waa  whether  the  outer  door  to 
the  stable  wau  fastened  or  not,  and  tbe 
Jury  found  It  was.  The  intent  with 
wbfcli  defendant  entered  the  stable  was 
nlMo  submitted  to  the  Jury  by  the  charge 
of  the  court,  and  the  jury  found  against 
defendant's  statement,  and  we  see  no  rea> 
son  to  dlstnrb  the  verdict ;  and  the  judg- 
laent  iH  affirmed.  Judges  all  present  and 
concurring. 


Rkkd  v.  State. 
(Court  of  Criminal  Appeals  of  Texas.    Deo.  SI, 

Aa8ilUI.T  WITa  IllTR!(T  TO  Kil.I.— SBLr-DBFBNSB— 

ISSTliUCTIKNS. 

Defendant  interfered  between  his  brother 
and  a  woman,  and  was  threatened  by  tbe  former 
with  piiuisbueut  unless  lie  desisted.  Defeudant 
then  said  to  liis  brother,  "I  will  see  you  later," 
and.  Ila^ing  gone  nway  and  secured  a  gnn,  start- 
ed in  search  of  Ms  brother,  and  shortly  after- 
wards shot  him.  Defendant  testified  that  durinir 
the  first  difficulty  Us  brother  threatened  to  kill 
him  that  ni^ht,  and  that  he  did  not  shoot  his 
brotlier  till  the  latter  presented  a  pistol  at  him. 
Hi-I<l,  on  a  prosecntlon  for  assaidt  with  intent  to 
murder,  that  the  conrt  rightfully  charged  the 
jury  with  reference  to  the  law  of  self-deifense  as 
Tiewcd  from  the  standpoint  of  threats  accom- 
panied by  a  demonstration  made  at  the  time  of 
the  assault,  instead  of  submittinK  the  Issue  of 
solf-defeuse  unattended  by  and  disconnected  with 
the  issue  of  threats. 

.  Appeal  from  district  conrt.  Falls  coaa- 
ty;  L.  W.  OooDKicH.  Judge. 

Tosy  Reed  was  convicted  of  an  assault 
wllb  intent  to  murder,  and  appeals.  At- 
Hrmed. 

B.  H.  Hlee  and  F.  M.  Boyles.  for  appel- 
lent.  R.  L.  Henry,  Asst  Atty.  Geu.,  for 
tbe  State. 

DAV1D80.V,  J.  Appellant  was  convicted 
of  an  assault  with  Intent  to  murder  his 
brotlier.  Billy  Reed.  The  testimony  dls- 
closes  that  Biliy  Reed  was  making  an  as- 
sault upon  his  mistreHB,  Roxy  Williams, 
and  the  defendant  Interfered.  During  the 
continuance  of  this  trouble  between  Bllly 
Rued  and  the  woman  a  second  assauU 
was  made  by  him  upon  her,  whereupon 
defendant  agnin  Interfered.  Kach  time 
the  defendant  was  threatened  with  puu- 
ishmeut  by  bis  brother  unless  be  desisted. 
AVhen  the  last  threat  was  uttered,  defend- 
ant remarked  to  bis  brother,  "  I  will  see 
yon  later,"  and  left  the  premises.  After 
seeking  a  gun  for  some  time,  and  having 
secured  one.  the  defeudant  started  in 
search  of  his  brother,  and  overtook  blm 
about  three  quarters  ot  a  mile  from  the 
place  where  tbe  former  diflBcuIties  oc> 
curred,  walking  along  the  road,  in  compa- 
ny wltb  Rosy  Wllllaius  and  tbe  witness 
Flanders.  As  be  (defendant)  approached 
tbem,  he  inquired  of  Roxy  Williams  and 
Flanders  the  whereabouts  of  his  brother, 
he  beinK  at  the  time  a  few  steps  In  ad- 
vance of  them,  and,  upon  discovering  him. 
immediately  fired  upon  and  shot  blm. 
Testifying  In  his  own  behalf,  defendant 
denied  the  threat  imputed  to  bim.but  said  I 


tbat  he  did  state  b«  woold  report  hi* 
brother  "tor  his  conduct  that  night."  He 
also  testified  that  during  the  first  difRcnl- 
ty  his  life  had  Deen  threatened  by  his 
brother,  who  stated  that  he  would  kill  de- 
fendant that  night,  and  when  he  overtook 
tbe  parties  in  tbe  road  and  spoke  to  tbenb 
his  brother  turned,  and  presented  his  pis* 
tol  at  biiu,  wherenpoD  be  shot  him.  Up- 
on this  8t»te  uf  ease  the  court  charged  the 
Jury  with  reference  to  the  law  of  self-de- 
fense a9  viewed  from  tbe  standpoint  ot 
threats  acctunponled  by  a  demonstration 
made  at  tbe  time  of  tbe  assault.  Counsel 
contend  that  the  charge  was  not  sutB- 
cient,  and  that  It  submitted  tbe  Issue  of 
self-defense  within  limits  so  abridged  tbat 
his  rights  were  infringed,  and  that  tbe 
court  erred  in  not  submitting  the  law  ot 
self-defense  unattended  by  nnd  disconnect- 
ed from  the  issue  of  threats.  We  cannot 
concur  in  this  position.  To  the  mind  of 
defendant,  the  tbreats  explabied  the  ac- 
tion of  his  brother  In  pi-esentlng  bis  pistol 
at  him, If  It  was  so  presented,  and  was  the 
inducing  eaafie  for  the  shooting.  This  Is 
the  only  view  tbat  run  reasonably  be  tak- 
en of  tbe  testimony  consistent  wltb  the 
theory  of  seil-defense,  and  this  theory  can- 
not be  Indulged  If  defendant's  pursuit  was 
for  the  purpose  ot  provoking  or  bringins 
on  the  difficulty,  for  In  that  event  self-de- 
fense In  any  aspect  would  be  eliminated 
from  tbe  case.  The  conrt  did  not  err  in 
refusing  the  Instructions  nrquested  by  de- 
fendant relating  to  the  issueof  self-defense. 
The  charge  given  presented  the  law  appIU 
cable  to  tlita  phase  of  tbe  case. 

2.  The  qnestiun  ot  intent  necessary  to 
constitute  an  assault  witli  Intent  to  mur- 
der was  fully-  conveyed  in  tbe  charge 
given. 

8.  The  law  applicable  to  accomplice'!* 
testimony  was  appropriately  stated  ii> 
the  general  charge,  and  the  court  did  not 
err  in  refusing  to  instruct  the  Jnry  that 
Flanders  was  an  accomplice.  Had  It  beeiv 
an  admitted  or  uncontradicted  fact  that 
the  witness  was  an  accomplice,  it  would 
not  have  been  erroneous  to  so  charge  the- 
jury,  but  otherwise  sucb  a  charge  would 
not  be  proper.  If  tbe  issue  be  doubtful 
under  the  evidence,  it  should  be  submit- 
ted, uuder  appropriate  instrnctions, to  the' 
Jury,  for  their  determination.  We  find  n» 
error  in  the  general  charge  nor  in  the  ac- 
tion of  the  court  refusing  the  requested 
instructions.  The  evidence  supports  the 
conviction.  The  Judgment  is  affirmed. 
Judges  all  present  and  concurring. 


RonaBRB  V.  Statu. 

(.Cowrt  vf  Criminal  AppeaXt  ol  Teaeat.    Deo.  L 

18U2. ) 

A8SACI.T  WITH  Intent  to  MnRDsa— Nbw  Tkiai,— 
Nbwlt-Discotbrbd  Btidbmce — rssTRUCTioxsi 
1.  At  a  trial  for  aasanlt  with  intent  to  mor- 
der,  three  witnesses  testified  that  one  shot  wa» 
fired  directly  at  the  prosecutor;  the  officer  who- 
arrested  defendant  testified  that  two  shots  were 
fired;  and  defendant  testified  that  he  was  mad. 
hot  only  intended  to  scare  the  prosecutor,  and 
not  hit  him,  when  he  fired.  In  an  affidavit  for 
a  new  trial  on  the  fcround  of  newly-discovered 
evidence,  it  was  shown  that  the  new  witneasew 
would  tcsUi^  to>  but  one  afaot;  that  ««e  woidd 
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testifr  that  he  and  a  witnesa  at  the  trial,  who 
testified  that  ae  saw  the  shot  fired,  were  to- 
gether in  a  house  when  the  shooting  took  place; 
that  another  would  testify  that  defendant  fired 
ill  the  opposite  direction  from  prosecutor;  that 
Another  would  testify  that  the  prosecutor  told 
faim  that  the  pistol  was  not  fired  at  him.  Held, 
that  the  showing  for  a  new  trial  was  not  aoffi- 
dent. 

2.  On  a  trial  for  assault  with  intent  to 
murder,  where  the  court  charges  that  in  order 
to  convict  defendant  the  jury  must  believe,  be- 
yond a  reasonable  doubt,  that  he  shot  with  the 
specific  intent  to  kill  the  prosecutor,  it  is  not 
necessary  to  charge  the  neRntive  proposition, — 
that,  If  defendant  fired  without  intent  to  Injure 
the  assaulted,  they  should  acquit  him. 

Apppal  from  district  court,  HarrlH  coun- 
ty; E.  1).  Cavi.n,  Jndtfe. 

8ylve8ter  UodKers  wan  convictMl  of  an 
aBMHUlt  with  intent  to  murder,  and  ap- 
peals.   Aitlrmed. 

Henry  P.  Fisher,  for  appellant.  R.  L. 
Heary,  Aost.  Atty.  Gen.,  for  tbe  State. 

81MKIN8,  J.  Appellant  was  rnnrinted 
of  an  assault  with  Intent  to  murder  one 
Boston,  and  sentenced  to  two  years  In 
tbe  penitentiary,  from  wliicli  judgment 
be  appeals  to  this  court.  It  seems  that 
tbe  parties  were  all  present  in  a  house  of 
prostitution,  and  Boston  was  couveralng 
with  one  Jennette  .lones,  who  had  lieen 
the  mistress  of  defendant,  and  who  pm- 
posed  to  Boston  to  he  his  mistress,  as  de- 
fendant had  married  about  two  days  be- 
fore, and  was  going  to  leave  her.  Boston 
replied,**  It  waH  out  of  sight. "  Thereupon 
defendant  came  out  suddenly  from  an 
inner  room,  in  a  rage,  and  began  an  at- 
tack on  Boston,  and  struck  and  cursed 
bin).  Boston  went  out  of  the  bouse,  and 
was  fired  at  by  defendant.  There  were 
tour  others  present  besides  defendant,  and 
three  oat  of  the  four  show  conclusively 
tbe  gnllt  of  defendant. 

The  defendant  flied,  after  be  was  sen- 
tenced, unamended  motion  for  a  new  trial, 
setting  forth  tbe  arfldavits  of  newly.dis- 
covered  witnesses.  The  defendant  testi- 
fied in  the  case,  and  corroborated  tbe 
state's  witnesses  as  to  who  were  present 
at  the  dittlculty  In  the  house.  He  admits 
that  he  was  mad,  bat  claims  to  have  in- 
tended to  scare  Boston,  and  not  bit  him, 
when  he  fired.  On  tbe  contrary,  the  wit- 
nesses for  tbe  state— Boston,  Taylor,  and 
Georgia  Warreu — swearthat  tbe  shot  was 
flreil  directly  at  Boston,  who  was  plainly 
visible  In  tbe  light  from  tbe  bouse  and  the 
«uoonllgbt,  and  was  about  12  feet  distant 
.from  defendant.  Tbe  witness  Jennette 
Joaes  swears  that  Boston  bad  turned  the 
•cnrmer  before  tbe  pistol  was  fired.  But  in 
tills  she  Is  not  even  eorroboratrd  by  de- 
fendant. The  officer,  who  was  near  by, 
and  heard  tbe  tiring  and  arrested  dsfend- 
ant.  testifies  to  t  n-o  shots.  Tbe  proposed 
witnesses  testify  to  one  sbot,  and  it  was 
not  shown  that  they  heard  or  saw  the 
first   sbot   llred.     The    witness    Braxton 

Croposes  to  impeach  Taylor's  testimony 
y  proving  he  was  in  a  house  with  him 
when  the  shot  was  flred.  Uabiel  Long 
proposes  to  swear  the  pistol  sbot  was 
fired  iu  an  opposite  direction.  Sam  Davis 
proposes  to  prove  Boston  told  him  the 
pistol  was  not  flrcd  at  him.    Sucb  is  tbe 


character  of  the  testimony  on  which  a 
new  trial  is  asked.  One  of  the  requisites 
of  the  testimony  on  which  a  demand  for 
a  new  trial  Is  predicated  is  that  It  must 
show  that  on  another  trial  such  evidence 
would  probably  produce  a  different  resnlt. 
and  it  mast  not  be  merely  cnmiiiative, 
corroborative,  or  to  impeach  a  witness. 
Watts'  Case,  SO  Tex.  App.  633,  17  K.  W. 
Rep.  1092 ;  Fisher  v.  State,  80  Tex.  App.  60?, 
IK  S.  W.  Rep.  90;  Wiiison,  Crim.  St.  §  %44. 
We  do  not  think  tbe  ■bowing  for  a  new 
trial  Is  sufficient. 

2.  Wedotiot  think  the  cha rge  is  defect- 
ive, or  tbe  court  was  bound  to  present 
the  negative  proposition,— that,  If  defend- 
ant fired  without  intent  to  iu]um  Boston 
they  should  acquit.  The  court  charged 
that.  In  order  to  convict  defendant,  they 
must  believe,  beyond  a  reasons iile  doubt, 
he  shot  with  the  speciflc  intent  to  kill 
BoHlon;  and  this  was  all  that  could  be 
required.  There  were  no  special  charges 
asked,  and  no  exceptions  to  the  charge. 
Wlllson.  CrIm.  St.  SCI. 

The  Judgment  is  affirmed. 

HouT,  P.  J.,  concurs.    Davidsun,  J.,  ab- 
sent. 


Elam  t.  State. 

(Court  of  Criminal  AppeaU  of  Tvdom.    Deo.  S, 

1893.) 

ASSAtTLT  WITH  ISTBNT  TO  RaPB— BVIDKXC*. 

A  twelve  yonr  old  child,  who  was  the 
prosecuting  witness,  in  a  prosecution  for  assault 
with  intent  to  rape,  testified  at  the  exammiiie 
trial  that  defendant  made  nn  Inderent  proposal 
to  her,  but  did  not  touch  her.  On  tne  trial 
of  the  case  she  testified  that  he  put  his  hands 
on  her  person  when  he  made  the  proposal,  and 
accounted  for  the  change  in  her  tesnmony  by 
sayinfT  that  her  parents  had  told  her  to  so  testify, 
but  that  her  former  testimony  was  tme.  llie 
parents  were  present  during  the  giving  of  such 
testimony,  and  made  no  explanation  of  their 
conduct.  ffrM,  that  the  evidence  was  insuffi- 
cient to  support  a  conviction  of  defendant  of 
the  assault  diarged. 

Appealfrom  district  court,  Medina  coun- 
ty; Tans.  M.  Paschal.  Judge. 

Will  Elam  was  convicted  of  assault  with 
intent  to  rape,  and  appeals.    Reversed. 

Geo,  I'owell,  for  appellant.  R.  L.  Hen- 
ry, Asat.  Atty.  (ien.,  for  the  State. 

S1MKIN8,  J.  Dsfendant  wan  convicted 
of  an  assault  with  intent  to  rape  Josie 
Hughes,  a  girl  under  tbe  age  of  12  .vears, 
and  was  sentenced  to  2  years'  Imprisun- 
ment  in  the  penitentiary,  from  which  sen- 
tence he  appeals  to  this  court.  The  only 
witness  to  the  assault  was  Josle  Hughes, 
who  testified  before  the  exnmintnK  trial 
thut  defendant  madean  indecent  proposal 
to  her,  but  did  not  come  within  10  feet  of 
her.  On  the  trial  of  the  case  sbe  testified 
that  when  defendant  made  tbe  proposal 
he  placed  his  hand  upon  her  person,  bat 
outside  of  her  clothes;  and  accounted  for 
the  change  in  her  testimony  by  saying 
that  her  parents  told  her  to  swear  so,  hot 
that  her  former  testimony  was  true.  Tbe 
parents  were  both  presentat  the  trial, but 
made  no  attempt  to  explain  their  conduct. 
I  Tbe  testimony,  therefore,  bears  upon  Its 
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face  the  reasonable  donbt  of  wbieb  the  | 
lary  nbuutd  have  kIvcd  the  defendant  the 
beiieflt.     The  t^ourt  Hbould  have  granted  a 
uew  trial. 
The  caune  is  reversed  and  remanded. 

HnBT,  P.  J.,  concurs.    Dayidbon,  J.,  ab- 
sent. 


Sampson  v.  State. 
{Court  of  Criminal  Appeala  of  Texas.    Dec.  8, 

im.) 

TBsrr — Etidkscb  as  to  Valub  of  Gooi>s  Btolbx. 
On  ft  trial  for  the  theft  of  dothlng  and 
«nff  buttons,  the  owner  swore  that  be  hacri>een 
buying  readf-made  clothing  for  years,  and  that 
tli<>  three  pair  of  T'lHitalDnns  stolen  were  worth 
$27  when  new,  and  that  he  had  worn  them  but 
little,  and  the  cuff  buttons  were  worth  SI.  A 
merchant  who  had  l>een  sellinfr  ready-made  cloth- 
ing for  12  years  swore  tliat  the  pantaloons  when 
new  were  not  worth  over  $16,  and  their  present 
value  is  $12.  HM,  that  the  evidence  is  not  suffi- 
cient to  sustain  a  finding  that  the  value  of  the 
proi>er^  stolen  is  at  least  $20. 

Appeal  from  district  court,  Harris  coun- 
ty:  ED.  Cavin.  Judge. 

Berry  .Sampson  was  convicted  of  theft, 
and  appeals.     Reversed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

SiMKiNS,  J.  Appellant  was  convicted  of 
theft  over  the  value  of  $20,  and  sentenced 
to  two  years  in  the  penitentiary,  from 
wblcb  jadgment  he  appeals  to  this  court. 
There  Is  no  questiDn  as  to  the  fact  of  de- 
fendant's guilt.  Tbe  sole  question  was  as 
tu  the  value  of  the  clothing  and  cuff  but- 
tons talten  from  the  pusseasion  of  (leorge 
SVashlngton.  The  owner  swore  that  he 
had  been  buying  ready-made  clothing  for 
years,  and  knew  their  market  value;  tbnt 
the  three  piilr  of  pantaloons  stolen  were 
worth  S9  per  pair,  and  the  cuff  buttons 
$1 ;  thnt  tbe  pants  had  been  worn  by  him 
very  little;  that  be  kept  them  for  Sunday 
wear.  On  the  part  of  defense,  a  clothing 
oierchant  who  had  been  selling  ready- 
made  clothing  for  12  years  swore  the  pan- 
taloons, when  new,  were  worth,  in  tbe  ag- 
gregate, $10,  aud  their  present  value  was 
912.  T|]e  Jury  found  their  value  to  be  at 
least  f  20.  We  are  of  iipinion  that  tbe  evi- 
dence is  not  sotBclent  to  sustain  the  find- 
ing asto  valne.  The  Judgment  Is  reversed, 
and  the  cause  remanded. 

Hdbt,  p.  J.,  concurs.  Datidbon,  J.,  ab- 
Rent. 


Jackson  v.  Statb. 
(Court  of  Criminal  Appeal*  of  Texaa.    Deo.  7, 

18U2. ) 
Criminal  Law— Record  o:t  Appeal. 
A  motion  to  reverse  a  judgment  because 
the  evidence  does  not  support  a  conviction  will 
not  be  entertained  on  appeal,  where  the  record 
on  appeal  does  not  contain  the  evidence  adduced 
on  the  trial. 

Appeal  from  district  court,  Brasoria 
county;  W.  H.  Bukkhart.  .Tudge. 

Becky  Jackson  was  convicted  of  murder, 
and  appeals.    AtBrmed. 


R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Tbeconvlction  In  this  case 
was  for  murder  In  tbe  first  degree,  and  the 
punishment  assessed  was  n  life  sentence 
in  the  penitentiary.  In  this  case  we  are 
asked  to  reverse  the  judgment  because  the 
evidence  does  not  support  the  conviction, 
and,  furtiier,  that  the  court  omitted  to 
charge  the  law  of  manslaughter,  which 
charge,  it  is  contended  by  appellant,  was 
demanded  by  the  testimony.  Parties  de- 
siring a  revision  of  questions  growing  out 
of  the  evidence,  and  which  cannot  be  In- 
telligently reviewed  without  an  investlga- 
tbm  of  the  testimony,  must  have  incor- 
porated in  the  record  on  appeal  a  state- 
ment of  the  facts  or  bill  of  exceptions,  so 
full  in  its  statements  that  the  appellate 
court  will  be  able  to  decide  the  question 
at  issne  from  such  statements.  The  rec- 
ord doesnot  contain  the  evidence  adduced 
on  the  trial  below.  We  find  no  error  in 
the  record,  and  tbe  judgment  is  affirmed. 
Judges  all  present  and  concurring. 


Howard  v.  Statb. 

(Court  vf  Criminal  Appeait  ef  Texa».    Deo.  7, 

1892.) 

Appiai.  in  Cbimikal  Casks —Ombotioks  to  Bv- 

I  DEMOB. 

On  a  trial  for  conspiracy,  where  the 
declarations  of  defendant's  co-conspirator  are 
admitted,  and  no  motion  is  subsequently  made 
to  strike  it  out,  defendant  cannot  complain,  un- 
less such  evidence  is  admitted  over  objection, 
which  is  reserved  in  a  bill  of  exceptions. 

Appeal  from  district  court,  Harris  coun- 
ty ;  £.  D.  Caa'in,  Judge. 

Woodson  Howard  was  convicted  of  con- 
spiracy, and  appeals.     Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  The  charge  of  the  court 
was  an  admirable  and  full  exposition  of 
the  law  upon  the  legitimate  issues  arising 
npon  the  evidence  In  the  case,  and  there 
was  no  error  in  refusing  the  special  re- 
quested Instrartion  complained  of  by  ap- 
pellant's counsel  in  bills  of  exci>ption  Nos. 
1  to  4,  inclusive,  nor  was  there  any  evi- 
dence warranting  a  charge  upon  lost  prop- 
erty, there  being  no  such  issue  in  the  case. 
Over  and  al)ove  the  exceptions  to  titb 
charge,  appellant  InsiKts  in  bis  motion  for 
a  new  trial  that  the  court  erred  iu  permit- 
ting the  declarations  of  his  co-conspirator 
to  bo  introduced.  No  objection  was  made 
at  the  time  to  the  evidence,  and  the  rule 
1b  that  ordinarily,  unless  evidence  is  ott- 
jected  to,  and  admitted  over  objection, 
and  reserved  in  a  bill  of  exceptions,  the 
party  rannut  be  heard  to  complain.  He 
should  either  except  at  the  time  the  evi- 
dence is  proposed,  or  snbseanently  move 
to  strike  it  out;  neither  of  which  waa 
done. 

Tbe  only  remaining  ground  la  aa  to  tbe 
sufficiency  of  the  evidence.  We  are  of  opin- 
ion that  the  evidence  is  amply  sufficient  to 
support  the  judgment,  and  it  is  therefore 
affirmed.  Judges  ail  present  and  concnr- 
rlng. 
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MiNCHBN  y.  Statb. 
(Court  of  Ortminol  AmaeaXg  of  Texa».    Deo.  21, 

Ihtorwation— Dbsoriptiom  op  Pervox. 
Under  Code  Crim.  Proc.  art.  430,  subd. 
4,  pTOyidinK  that  an  information  shall  contain 
the  accused's  name,  or,  if  unknown,  then_  a 
reasonably  accurate  description  of  him,  an  in- 
formation cliarging  that     ■ did  then  and 

there"  commit  the  offense  charged  wat  fatally 
defective. 

Appeal  from  Travis  county  court;  Wii^ 
LUM  Von  ItuBRNBEKO,  .Ir.,  Judge. 

MIer  Miiurhen  waH  convicted  of  Impat- 
InK  to  a  feinale  a  want  ut  chaatity,  and 
apiieals.     Ueverned. 

David  H.  Hewlett  and  Walton,  Hill  A 
Walton,  for  apiiellaut.  K.  L.  Heury,Ai»»t. 
Ally.  (Jen.,  for  tlie  State. 

Davidson,  J.  Omitting  tlie  preceding 
portion    of   the  informatlou.  It  preaentB 

that  "on  or  about  the day  of  Au- 

KUBt,  A.  D.  188!),  one did   tlien  and 

there,  orally,  falsely,  mallcioDaly,  and 
wantonly,  impute  to  a  female  In  thta 
state,  the  state  of  Texas,  to  wit,  Marie 
Llebold,  a  want  of  chastity."  This  in- 
formation is  fatally  detective  in  at  least 
one  respect,  tu  wit,  it  falls  to  state  the 
name  of  the  party  sou>>;ht  to  be  charged. 
One  of  the  requirements  of  an  informa- 
tion is  "that  it  contains  the  name  of  the 
person  accused,  or  be  stated  that  bis 
name  is  unknown,  and  give  a  rpasonably 
accurate  description  of  him."  Code 
Trim.  Froc.  art.  430,  subd.  4:  Wiilson. 
Crim.  St.  §§1952, 1U98;  Victor  v.  State,  15 
Tex.  App.  90;  Pancho  v.  State.  '2n  Tex. 
A|ip.  402,  8  S.  W.  Rep.  476.  For  the  error 
indicated,  and  because  the  Inforniutiun  Is 
insufHcient  in  law  to  maintain  the  prose- 
cution, the  Judgment  is  reversed  and  the 
prosecution  Is  dismissed.  Judges  all  pres- 
ent and  concurring. 


SwEBTBN  y.  State. 

(Court  of  Criminal  Appeal*  of  Texiu.    Dea  7, 

1892.) 

ThBPT — EtIDSSCB— SOPTICIESCT. 

An  indictment  for  the  theft  of  an  animal 
alleged  that  the  real  owner  was  H..  but  that  it 
was  taken  from  the  possession  of  S.,  a  special 
owner.  Un  the  trial,  U.  testified  ttmt  he  saw 
defendant  brand  the  animal  in  a  brand  of 
wliich  he  was  part  owner.  S.  testified  that  be, 
and  not  defendant,  branded  it;  that  the  brand 
used  was  not  tlie  partnership  one  of  himself 
and  defendant,  but  that  of  H.;  that  he  and  de- 
fendant were  joint  special  owners  in  the  care, 
management,  and  control  of  the  animal,  under 
a  contract  between  them  and  H.  The  prepon- 
derance of  the  other  testimony  supported  that 
of  S.  Held,  that  the  evidence  is  not  suliicieut 
to  support  a  verdict  of  guilty. 

Appeal  from  district  court,  Kinney  coun- 
ty; JosBPu  Junks,  Special  Judge. 

Dave  Sweeten  was  convicted  ot  tbeft, 
and  appeals.    Reversed. 

R.  L.  Hearjr,  Asst.  Atty.  Qen.,  for  the 
State. 

Davidscs,  J.  The  indictment  alleged 
the  real  ottnership  ot  the  animal  to  be  in 


one  Haynes,  but  that  it  was  taken  from 
the  possession  of  John  Sweeten,  who  was 
the  special  owner,  holding  it  for  the  real 
ov«  ner,  Haynes.  We  are  of  opinion  that 
theeridenceis  Insufficient  to  support  the 
verdirt  and  Judgnient.  While  it  Is  true 
that  Haynes,  the  real  owner,  testified  that 
he  saw  the  defendant,  Dave  Sweeten. 
brand  the  animal  in  a  brand  of  which  he 
was  pari  owner,  on  the  other  hand,  John 
Sweeten,  the  alleged  special  owner,  testi- 
fies that  he,  (John,)  and  not  Dnve.  brand- 
ed the  animal,  and  that  he  branded  It,  not 
In  the  partnership  orand  of  Dave  and  him- 
self, but  that  be  branded  It  In  the  brand  of 
Haynes,  the  real  owner,  lie  status,  fur- 
tbermoiv,  that  he  and  Dave  were  joint 
special  owners  In  the  care,  management, 
and  control  of  the  animal,  under  a  con- 
tract between  themselves  and  Haynes. 
The  preponderance  of  the  other  testimony 
in  the  casesuppoi'ts  the  testimony  of  John 
Sweeten.  If  bis  testimony  be  true,  then 
Dave  Sweeten  was  a  special  Joint  owner 
of  the  animal,  and  could  not  be  convicted 
under  this  prosecution.  If  the  other  por- 
tion of  ills  testimony  be  trne, — that  he 
branded  the  animal  bimself.^tben  defeaid- 
ant,  DaveSweeten,  Is  not  guilty  as  charged. 
Under  the  conflicting  state  of  tbe  evidence 
as  between  the  Joint  and  special  owner, 
we  think  there  can  be  no  question  as  to 
where  the  weight  of  tbe  evidence  rests 
when  the  further  fact  is  considered  (which 
ta  a  fact)  that  the  real  owner  was  Im- 
peached as  to  his  testimony  directly  by 
theevidence  of  several  of  the  grand  jurors, 
who  testified  as  to  bisevidence  Iteforethem 
during  the  investigation  at  a  former  term 
of  the  court, at  which  time  the  bill  was  re- 
jected, which  evidence  was  In  conflict  with 
hlH  evidence  given  on  the  trial  ot  the  case. 
Because  the  evidence  Is  wholly  insufficient 
to  support  the  verdict,  the  Judgment  Is  re^ 
versed,  and  cause  remanded.  Judges  all 
present  and  concurring. 


Okkisk  et  ah  y.  Statb. 

{Court  of  Crimtiud  AppeaXi  of  Texam.    Dec.  S, 

ISWi. ) 

MCBDSR — EVIDBXCB. 

1.  On  a  trial  of  M.  and  B.  under  a  joint 
indictment  for  murder,  the  dying  declaration  of 
the  deceased  that  B.  shot  him  was  offered  in 
evidence.  There  was  no  further  evidence  to 
.support  the  charge  that  B.  did  the  shooting, 
his  cedefendant  M.  testifying  that  she  shot  de- 
ceased, wliich  testimony  was  supported  by  tbe 
evidence  of  her  daughter  and  li.  Held,  that 
the  evidence  was  insufiicieut  to  support  a  con- 
viction of  B.  for  murder. 

2.  Nor  can  B.  be  held  accessory  to  the  shoot- 
ing where  it  appears  that  the  only  conne<-tion 
he  had  therewith  was  to  expel  deceased  from 
M.'s  house  at  her  request,  using  no  violence  in 
80  doing. 

3.  It  appeared  that  deceased  had  l>een  put 
In  jail  on  a  charge  made  by  M.,  his  wife,  ttiat  he 
had  committed  a  rape  upon  her  daughter,  and 
that  before  liis  release  he  sent  her  word  that  he 
intended  to  kill  her.  On  the  night  the  sliooting 
occurred  he  forced  an  entrance  into  her  house, 
and  on  being  driven  out  picked  up  a  large 
stick,  and  started  back  to  re-enter  the  bouse, 
telling  M.  that  he  intended  to  kill  her,  uud 
when  within  20  feet  of  the  house  M.  shot  him. 
BfUt.  tliat  such  facts  do  not  warrant  a  couvi«- 
tiou  of  M.  for  murder. 
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Appeal  from  district  cnort.Qrimes  conn- 
ty:  Norman  (3.  Kittreli.,  .TadKe. 

Bill  Oreen  and  Mary  Ann  Hnffgias  were 
JnlDtly  tried  and  conrtcted  uf  murder  In 
tlie  Hecond  degree,  and  appeal.     Hevereed. 

I'restoa  &  iSpeac-er.forappeliantH.  £.  h. 
Heary,  Aaat.  Atty.  Oen.,  (ur  tlie  State. 

Hurt,  P.  J.  Appellants  were  Joinliy 
tried  and  convicted  of  murder  In  the  sec- 
uiid  degree  fur  tbe  bomiclde  of  Taylor 
HnKSinH.  Tn  BUBtaln  the  conviction  of 
BUI  Ureen,  tbe  state  relies  npon  tbe  dying 
declarations  of  the  deceased,  who  stated 
next  iDornlnK,  being  shot  the  night  be- 
fore, to  several  peruons,  that  "  Bill  Oreen 
shot  him."  Deceased  did  not  mention 
any  of  the  circamstances  attending  the 
shouting.  He  simply  stated  that  "Bill 
Oreen  shot  bim."  When  we  look  Into 
the  clrcarastances  snrroondlng  the  shoot- 
lag  we  find  that  Mary  Ann  wasthewife  of 
deceased.  That  a  short  time  before  tbe 
shooting,  Ann  had  procured  his  arrest  and 
cunfinement  in  the  coanty  Jail  apon  a 
charge  of  rape  upon  her  daughter.  Be- 
fore and  after  being  released  from  jail, 
deceased  had  frequently  threatened  the 
life  of  .Mary  Ann,  which  threat  had  been 
communicated  to  her.  It  appears  that 
it  rained  the  evening  before,  and  contin- 
ued to  ralD  nntll  late  on  the  night  of  the 
shooting.  Bill  Oreen  lived  aboot  two  niUee 
from  Mary  Ann's,  and  had  been  bnnting 
on  the  evening  before  the  shooting,  and 
stopped  at  Mary  Ann's  at  abont  sun- 
down, it  Is  claimed  to  get  out  of  tbe  rain. 
One  Jnlta  Edwards  was  also  at  tbe 
bonae,  and  remained  until  about  12 
o'clock  that  night,  when  she  left  and  went 
over  to  her  home,  about  60  or  70  yards 
distant.  She  states  that,  about  1  or  2 
o'clock,  "I  heard  Mary  Ann  calling  me  to 
come  over  to  her  house  <|aick.  1  went 
over,  and  she  took  me  to  the  door  lead- 
ing from  the  main  room  to  the  shed 
room,  and  sbowed  me  a  wet  coat  and 
pair  of  pants  which  had  been  left,  iden- 
tifying then  as  belonging  to  deceased, 
wbere  some  floor  planks  had  been  pushed 
op."  She  went  back  home,  but  did  not 
so  to  bed.  About  an  hour  later  she 
beard  loud  talking  at  Mary  Ann's  house. 
She  "  went  to  the  window,  and  recognised 
the  roice  of  Taylor  Hugglns  and  Mary 
Ann,  tbe  defaudant. "  She  heard  Taylor 
say:  "'  I  have  come  to  bave  my  revenge. 
I  am  going  to  kill  you.  I  sent  you  word 
by  Steve  Ferguson  I  was  going  to  kill 
yon,  and  I  know  you  vut  the  word.*  A 
few  minutes  after  this  I  heard  a  gun  Are, 
and  saw  a  flash,  but  did  not  go  up  to  tbe 
house. "  Steve  Ferguson  testifies  he  met 
deceased  In  tbe  road  a  few  da.y8  before 
the  killlug,  and  he  asked  him  (Ferguson) 
to  tell  Mary  Ann  he  was  going  to  kill  her; 
aUo  that  he  delivered  the  message.  As 
testified  by  defendants  and  Mary  Ann's 
daughter,  bet  ween  2  and- 3  o'clock  that 
night  they  heard  a  noise  In  the  adjoin- 
ing shed  room,  and,  upon  lighting  a  lamp, 
it  was  discovered  that  two  of  the  floor 
planks  had  been  raised,  and  a  wet  coat 
and  pair  of  pants,  which  were  recognised 
as  deceased's,  were  found.  Mary  Ann 
caller!  Julia  Edwards  over,  and  sbowed 
her  tbe  clothes.    About  half  an  hourlater. 


after  she  bad  returned  borne,  a  noise 
was  beard  at  the  .front  door,  and  defend- 
ant's daughter  raised  tbeinslde  latch,  and 
tbe  door  was  pushed  open  with  such 
force  as  to  knock  her  over  a  box  close  by. 
Deceased  entered,  and  told  Mary  Ann  h» 
had  sent  her  word  he  was  going  to  kill 
her,  and  be  had  come  to  do  it.  Shecalledta 
Bill  Oreen  to  help  her,  and  tbey,  with  the 
assistance  of  tbe  daughter,  put  bira  out 
of  the  house.  He  neat  about  20  steps, 
tnrned,  and  picked  up  an  elm  stick,  abouc 
tbe  sice  of  a  chair  post,  and  started  bacic 
Into  tbe  bouse.  Mary  Ann  called  to  Oreeo 
to  shoot  bIm.  when  he  replied,  "This  is 
not  my  bouse. "  She  then  seieed  the  gun. 
and  tired  the  fatal  shot,  while  deceased 
was  about  20  feet  awa.v.  It  also  appears 
that  Taylor  Muggins  bad,  about  2  o'clock 
In  the  evening  before  the  bomiclde,  bor- 
rowed from  Jack  White,  or  Whitesldes,  a 
horse.  Nest  morning,  alter  the  shooting, 
deceased  was  asked  by  F.  M.  Anderson 
"how  be  came  there,"  and  deceased  re- 
plied that  he  rode.  Anderson  asked  bIm 
"where  bis  horse  was."  Deceased  an- 
swered by  nodding  towards  a  thicket  of 
bashes  situated  about  75  or  100  yards 
from  tbe  bouse.  Tlie  borse,  "after  con- 
siderable search,"  was  found  In  the  thicket 
tied  to  a  bush. 

As  we  have  said,  the  state  relies  upon 
tbe  statement  of  deceased  that  "Bill 
Oreen  shot  me"  for  proof  to  sustain  the 
convict  Ion  of  Green.  Deceased  mentioned 
no  attending  fact  or  circumstance:  be 
simply  stated  that  Dill  Oreen  shot  him. 
Wlieu,  however,  we  look  to  the  facts 
sworn  to  by  the  witnesses,  we  find  that 
Bill  Oreen  did  not  sboot  deceased,  but 
hewasshot  by  Mary  Ann.  Theshootingoc- 
curred  at  nigbt.  Deceased  was  In  the.vard 
abont  20  feet  from  the  door  of  the  house, 
and  hearing  Mary  Ann  call  upon  Green 
to  shoot,  and  l>eing  shot  soon  thereafter, 
may  have  naturally  and  reasonably  in- 
ferred that  Green  bad  shot  hlin.  Mary 
Ann,  her  daughter,  and  Green  all  swear 
positively  that  Green  did  not  shoot,  but 
that  Mary  Ann  shot  deceased.  But  it 
may  be  contended  that  Green  encouraged 
and  aided  her  In  the  act.  Wben  deceased 
pushed  open  tbe  door,  Mary  Ann  called 
upon  him  to  assist  her  in  expelling  de- 
ceased. This  was  done,  but  with  no  more 
violence  thau  was  required.  After  being 
ejected  from  the  house,  deceased  walked 
a  few  steps  from  tbe  bouse,  picked  up  a 
large  green  elm  stick,  and  started  to  en- 
ter tha  house  again,  threatening  to  kill 
his  wife,  wben  he  was  shot.  When  Oreen 
was  called  on  to  shoot  deceased,  be  re- 
plied, "  This  is  not  my  house. "  The  whole 
of  bis  offending  consists  in  expelling  de- 
ceased from  the  house.  There  Is  not  a 
word  or  a  gesture  beyond  this  in  the  rec- 
ord. If  we  hold  that  Oreen  shot  deceased, 
we  must  discard  the  evidence  of  all  tbe 
eyewitnesses.  Again,  there  is  not  a  tact 
in  the  record  tn  conflict  with  the  testi- 
mony of  these  witnesses,  save  the  state- 
ment of  deceased  that  "Bill  Green  shot 
me."  We  do  not  think  tlie  evidence  sup- 
ports the  conviction  of  Oreen.  We  cannot 
Indulge  ill  speculations,  nor  should  the 
citizen  bcconvicted  on  theories  which  have 
no  support  In  tbe  evidence;  it  eo,  tbe  live* 
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«Dd  liberty   uf  tbe  people   would   be  In 
great  Jeopardy. 

What  sIihU  be  done  wltb  Mary  Ann? 
That  abe  shot  and  killed  deceased  abe 
-admits.  In  doinK  an,  was  she  guilty  of 
murder  In  any  degree?  If  the  testimony 
-ut  Qreen,  Oaks,  and  appellant  Mary  Ann 
l>t'  tbe  truth,  she  is  not  guilty  of  any  de- 
cree of  culpable  humivide  greater  than 
manslaughter,  if  of  that  degree.  De- 
-ceased  In  his  dying  declarations  does  not 
mention  his  wife,  Mary  Ann,  nor  state 
nny  fact  rnnnectlng  her  with  thesuitpofed 
-crime.  "Dill  Ureen  shot  me"  la  all  lie 
-states  which  points  to  the  person  wbo 
<lid  the  shuotlng;  hence  the  state  must 
rely  upon  and  use  the  evidence  of  a ppel- 
-iant,  Oaks,  and  Green  to  sustain  the  con- 
viction of  Mary  Ann.  Does  the  testimony 
of  these  witnesses,  when  viewed  in  the 
light  of  all  the  circumstances,  warrant  a 
«onTictlon  of  murder?  Most  clearly  It 
does  not.  Do  the  other  facts  corroborate 
these  witnesses'*  We  think  they  do.  Ap- 
pellant hail  charged  deceased  with  rape. 
He  had  been  arrested  and  cooflued  npon 
this  charge  for  some  time.  Before  an<l 
after  being  released  from  jail  he  had  fre- 
-quently  threatened  the  lUe  of  his  wife,  ap- 
pellant, which  thrents  had  been  comma- 
nicated  to  ber.  Julia  Edwards  heard  him 
-about  1  o'clock  of  the  night  of  tbe  shoot- 
ing any  to  Mary  Ann:  "I  have  come  to 
have  tny  revenge.  I  am  going  to  kill  you. 
I  sent  you  word  by  Steve  Ferguson  I  waa 
going  to  kill  you,  and  I  know  you  got 
the  word."  A  few  minutea  after  this 
Julia  beard  the  ahot.  Steve  Ferguson 
says  deceased  did  send  aucb  a  message 
by  him,  and  that  he  delivered  it  to  appel- 
lant Mary  Ann.  That  the  mission  of  de- 
-ceaaed  was  not  for  peace  Is  clearly  shown 
by  the  fact  that  he  concealed  his  horse  in 
-a  dense  thicket.  We  have  a  powerful  mo- 
tive, deadly  communicated  threats,  and 
tbe  disposition  of  tbe  borse,  which  were 
tnconaiatent  with  a  peaceable  purpose, 
but  wore  consistent  with  a  violent  or 
t)loody  mission,  and  cogently  corrobora- 
tive of  the  testimony  of  all  the  eyewit- 
nesses to  the  whole  transaction,  with  no 
fact  opposing  their  evidence.  We  are  of 
-opinion  thattheappellant  Mary  Ann  is  not 
guilty  of  murder;  if  not  ]uetltied,  she  la 
guilty  of  manslauHhter.  Tbe  Judgment  ia 
reversed,  and  cause  remanded. 

SiMKiNS,  J.,  concurs.     Davidson,  J.,  ab- 
«ent. 


ACRBBDO  v.  StATK. 

<Oourt  «!f  Criminal  Appeals  of  Texat.    Dec  7, 
1892. ) 

BoBOLABT— New  Tkial. 
A  motion  for  a  new  trial  for  burglai7 
was  based  on  affidavits  of  defendant's  father 
and  brother,  alleging  that  the  gun  alleged  to 
have  t>een  taken  from  the  burglarized  house 
waa  the  property  of  affiants;  that  defeudant 
waa  under  the  age  of  15  years,  was  unnble  to 
speak  the  English  language,  and  had  not  been 
represented  by  counsel  at  the  trial.  The  dis- 
trict attorney,  by  affidavit,  controverted  the 
allegations  in  the  affidavits  for  the  motion,  and 
alleged  that  in  appearance  defendant  seemed  to 
be  lU  or  20  years  of  age;  tliat  defendant  was 


not  convicted  solely  on  the  evidence  that  de- 
fendant was  In  possession  of  tbe  gun  shown  to 
have  been  taken.  Rdd  that,  in  the  absence  of 
a  statement  of  facts,  it  does  not  appear  that 
the  court  erred  in  denying  a  new  trial. 

Appeal  from  district  court,  Cameron 
county :  John  C.  Uusskll,  Judge. 

Antonio  Acebedo  waa  convicted  of  bur- 
glary, and  from  an  order  denying  a  new 
trial  he  appeals.    AfUrraed. 

R  L.  Heavy,  Asat.  Atty.  Gen.,  for  tbe 
State. 

Davidson,  J.    This  la  an  appeal  from  a 
Judgment  of  conviction  for  burglary,  with 
intent    to   commit   theit.    The   property 
which  waa  intended  to  be  taken  or  which 
was  atolen  from  the  bonae,  itany  waastol- 
en,  ia  not  aet  out  or  charged  In  the  indict- 
ment.   There  is  no  hill  of  exceptiona  and 
no  atatement  of  facta  In  tbe  record  on  this 
appeal.    Alter   the  conviction,  appellant 
made  a  motion  for  a  new  trial,  supported 
by  tbe  atUdavit  of  bia  father  and  brother 
to  the  effect   that  tiiey  would   testily  that 
a  certain  carbine  gun,  wiiicb  was  one  of 
the  articles  of  property  teatided  to  by  a 
witness  as  having   been  taken  from  the 
burglarised  house,  was  in  fact  tbe  prop- 
erty of  the  affiants,  and  not  the  profterty 
of  the  alleged  owner  of  the  house.    Tbe 
atHdavlt  also  statea   that   the  defendant 
was  a  youth  under  tbe  age  of  15  years, 
unable  to  speak   the    English    langnage. 
and   unacquainted  with  the  procedure  in- 
cident to  the  trial   of  cases  in  court,  and 
that  he  bad  not  been  represented  by  coun- 
sel on  this  trial.    These  affldavlts  were 
controverted   by  the  affidavit  of  the  dis- 
trict attorney,  who  stated,  in  aubstance, 
that  In   size,  appenrance,  and  manner,  de- 
fendant aeemed  to   be  a  young  man  about 
19  or  20  yeara  of  age.     He  also  a  wears 
that  the  matters  aet  out  in  the  affidavits 
of  tbe  parties,  relied  upon  by  the  defend- 
ant, are  ahown  to  be  untrue  by  tbe  evi- 
dence adduced  on  tbe  trial  of  the  case.    He 
also  shows  that  the  evidence  upon  which 
defendant  was  convicted  did  not  rest  sole- 
ly upon  the  fart  that  he  was  in  possession 
of  a  carbine  shown   to  have  been  taken 
from  the  burglarised  bouae.    lutheatti- 
tnde  io   which  the  matter  pertaining  to 
the  motion  for  a  new  trial,  as  embraced 
in   the  affidavita,  ia  presented  tons,  and 
espenialiy  in  the  absence  of  a  atatement 
of  facta  to  be  considered  in   connectioa 
therewith,  we  do  not  feel  that  we  would 
be  authorized  in  holding  that  the  court 
erred  in   refusing   to  grant  the  new  trial. 
There  being  no  other  question  in  tbe  rase, 
the  Judgment  is  nfllrmed.    Judges  allpres- 
ent  and  concurring. 


Rton  v.  Statb. 
(Cottrt  tf  (Mminal  Am^ealt  of  Texat.    Dee.  7, 

CaiinNAL  I<A.w— Review  on  Appeal. 

When  the  record  does  not  contain  a  state- 
ment of  the  facts  an  appellate  court  will  not  can- 
aider  an  alleged  insufficiency  of  the  evidence  to 
support  a  conviction. 

Appeal  from  criminal  diatrlctcourt,  Ha^ 
ria  county ;  E.  D.  Cavik,  Judge. 
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George  Ryon  Tvas  convicted  of  tbett,  and 
appeal*.    Affirmed. 

R.  L.  Beiirjr,  Aaat.  Atty.  Gen.,  for  the 
State. 

Datidson,  J.  Appellant  was  convicted 
of  tbe  crime  of  theft.  The  note  question 
ancet]  fur  re  venial  of  the  judi^ment  In  tbia 
canae  la  tbe  alleged  InsutflclRDcy  of  tbe  evi- 
dence to  support  the  conviction.  Inas- 
much aa  the  record  duea  not  contain  a 
Rtatement  of  tbe  facta,  we  will  not  con- 
elder  the  point  auRi^eated.  The  preaump- 
tlon  obtains  that  the  judgment  la  currert, 
and  Hoatalned  by  the  testimony.  Judg- 
ment affirmed.  Jodges  all  preaeut  and 
i-oncDrring. 


Cbambrrb  v.  State. 

(Court  of  Criminal  Appeals  of  Texas.    Deo.  M^ 
181U.) 

CRiMtXAL  Law— Rbvibw  ok  Appeal. 

Where  the  record  on  appeal  shows  that 
two  theories  were  presented  to  the  jury,  and  the 
jury  jrave  credence  to  testimony  which  would 
Kupport  coDviction,  and  tbe  issnes  were  fully  pre- 
simtod  by  the  court,  the  verdict  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  district  court,  San  Jacinto 
county;  L.  B.  Hiohtowrr,  Judge. 

JackChamhers  waa  convicted  of  murder 
In  tbe  second  degree,  and  appeals.  Af- 
firmed. 

J{.  L.  Henry,  Aaat.  Atty.  Gen.,  for  tbe 
Ktate. 

Davidson,  J.  Appellant  was  indicted 
lor  murder,  and  on  the  trial  he  waa  con- 
victed uf  murder  In  the  second  degree, 
and  his  punishment  aHBessed  at  a  term  of 
five  j-ears  In  the  penitentiary.  The  record 
presents  to  us  in  various  forms,  as  set 
forth  in  the  assiKnments  of  error,  the 
supposed  insufflrleuey  of  tbe  evidence  to 
support  tbe  Judgmont.  The  statement 
uf  facts  is  too  voluminous  to  be  reviewed 
or  dtarussed  at  length.  By  the  record  two 
theories  n'ere  presented  to  the  jury, —one 
of  culpable  homicide,  the  other  of  self-de- 
fense. The  Jury  accepted  and  gave  cre- 
dence to  the  testimony  for  the  prosecu- 
tion. If  true,  tbia  evidence  supports  the 
conviction.  The  court  presented  the 
lasnea  fully  and  fairly  In  tbe  charge  to  the 
Jury.  We  see  no  legal  reason  fur  disturb- 
ing the  verdict,  and  the  judgment  Is  af- 
tirnied.    Judgeaallpreaentand concurring. 


Washburn  v.  Statk. 

(Court  of  Crkm/tnal  Appeals  of  Texas.    Dec.  14, 

1893. ) 

CaiMiNAi.  Law— KTsw  Trial  —  Dmqcalimcatiox 

or  JCROB. 

A  Jnror  was  shown,  after  convictint;  for 
murder,  to  have  stated  that  he  had  seen  too 
much  of  the  difficulty  at  the  time  it  occurred, 
and  knew  too  much  of  the  case,  to  render  any 
other  verdict;  that  he  should  have  been  a  wit- 
aess  instead  of  a  jnror^  and  that  a  certain  de- 
fense offered  at  the  trial  was,  as  he  knew  of 
hia  own  personal  knowledge,  without  merit  A 
counter  afiiiiaTit  was  to  the  effect  that  he  had 
no  prejudice  against  defendant,   that  he  had 


tried  tbe  case  on  the  law  and  the  evidence, 
and  that  he  had  not  been  controlled  by  any- 
thing he  had  heard  or  seen  prior  to  the  triaL 
His  first  statements,  however,  were  admitted, 
or,  at  least,  not  denied.  Hdd,  that  a  new  trial 
should  have  been  granted. 

Appeal  from  district  court,  Tyler  coun- 
ty; W.  H.  Ford,  Judge. 

O.  W.  Waabburn,  having  been  convicted 
of  murder,  appeals.    Reversed. 

8.  U.  Cooper,  for  plaintiff  in  error.  27. 
L.  Henry,  Asat.  Atty.  Uen.,  for  tbe  State. 

Davidson,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  bis 
puulsbraKnt  assessed  at  a  term  of  25.veara 
in  the  penitentiary.  One  of  the  grounds 
of  the  motion  for  a  new  trial  was,  in  snb- 
Btance,  that  defendant  bad  not  been  ac- 
corded a  fair  and  impartial  trial.  In  that 
D.  R.  Pope,  one  of  the  jurors  who  tried 
tbe  case,  was  not  a  qualified  and  compe- 
tent juror,  in  that  he  was  biased  and  prej- 
udiced against  defendant,  although  he 
qualified  himself  aa  a  juror  when  examined 
on  his  voir  Olre.  The  defendant  and  bla 
attorneys  made  oath  that  this  bias  and 
prejudice  of  the  Juror  were  unknown  to 
them  until  after  the  trial  and  conviction. 
Subsequent  to  the  trial  the  Impugned  ju- 
ror remarked  to  Durham,  another  mem- 
ber of  tbe  jnry,  that  be  "knew  too  much 
about  the  case  to  render  any  other  ver- 
dict than  the  one  bo  did  render;  that  he 
should  have  been  a  witness  in  tbe  case,  in- 
stead of  n  Juror;  that  he  saw  too  much 
of  the  difflpulty  at  the  time  It  occurred." 
To  T.  D.  Scott  the  juror  remarked  that  he 
**  was  surprised  that  he  was  not  a  witness 
in  said  cause,  instead  of  a  Juror. "  To  L. 
F.  Chester  be  stated  "that  the  defense 
about  accident  and  threatening  mob  was 
all  stuff  or  bosh;  that  be,  the  Juror,  waa 
In  Colmesniel  the  day  of  tbe  alleged  homi- 
cide, and  knew  better."  Tbe  state  pro- 
duced tbe  counter  afbdavlt  of  the  Juror, 
to  tbe  effect  that  he  had  no  prejudice 
against  appellant;  that  lie  tried  him  on 
the  evidence  adduced,  on  the  charge  as 
given  to  the  Jury;  and  that  he  was  not 
controlled  in  his  action  in  trying  the  case 
"by  anything  he  beard  on  the  outdide,  or 
personally  knew  of  said  case  prior  to  tbe 
trial  uf  said  cause;"  but  admits  the  state- 
ments imputed  to  him  by  Durham,  and 
does  not  deny  any  of  the  statements 
shown  to  have  been  made  by  hlin  to  the 
other  affiants.  This  court  has  well  said: 
"A  defendant  in  a  criminal  prosecution  Is 
entitled  to  a  fair  and  Impartial  Jury,  and 
a  verdict  of  conviction,  however  juat, 
should  be  above  suapiclon  as  to  its  fair- 
ness and  its  entire  compatibility  with  the 
Just  and  pure  administration  of  tbe  law." 
Long  V.  State,  10  Tex.  App.  18R.  As  pre- 
sented to  us  by  the  record,  the  verdict 
was  not  obtained  by  means  of  a  fair  and 
Impartial  trial.  Tbe  Juror  Pope  was  ao 
prejudiced  against  defendant,  and  his 
rolud  so  fixed  as  to  defendant's  guilt,  and 
the  verdict  is  so  tainted  thereby,  that  we 
do  not  feel  it  abonld  be  permitted  to 
stand.  Oraham  v.  State,  28  Tex.  App. 
5X2, 13  S.  W.  Rep.  1010;  Kewell  v.  8tate,  16 
Tex.  App.  5ff;  Long  v.  State,  10  Tex.  App. 
186;  Hearle  v. State,  41  Tex.  673;  Hanks  v. 
state,  21  Tex.  526;  Wlllaon,  Crim.  St.  | 
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2542.  We  find  no  other  errorin  the  record. 
For  the  error  indicated  the  Judgment  is 
reversed,  and  thecaase  remanded.  Judsea 
all  present  and  concnrrins. 


SiMO!«  T.  State. 
(Court  of  Crttninal  AppecUt  of  Texas.    Deo.  21, 

IBOBBT— INDICTMINT  — INSTKUOTIOSS  —  EtIDBKOB 

OF  iLLKOiTiHACT— Declarations. 

1.  An  indictment  against  a  man  for  incest 
in  marrying  ius  lialf-niece  is  not  fatally  de- 
fective on  the  ground  that  it  fails  to  charge  af- 
flrmatively  that  tliere  ■was  a  marriage,  where 
it  alleges  that  "the  defendant  did  unlawfully 
intermarry." 

2.  As  Pen.  Code,  art.  329,  does  not  con- 
tain the  word  "Itnowingiy"  in  defining  "in- 
cest," in  an  indictment  charging  that  crime,  it 
is  not  necessary  to  allege  Uiat  defendant 
"Icnowingly"  entered  into  an  unlawful  mar- 
riage. 

3.  On  the  trial  of  a  man  for  incest  in  mar- 
rying his  half-niece,  where  the  indictment 
charges  and  the  evidence  shows  that  bis  wife 
is  the  only  daughter  of  liis  half-sister,  naming 
lier,  it  is  not  error  to  charge  tluit,  "if  the  jury 
believe  defendant's  wife  is  the  daughter  of  a 
half-sister  of  defendant,  you  should  find  him 
guilty." 

4.  Where  a  man  l>om  in  lawful  wedlock 
is  indicted  tor  marrying  his  lialf-niece,  dec- 
larations of  his  deceased  mother  that  he  is  ille- 
gitimate, and  therefore  not  of  liin  to  his  wife, 
are  not  admissible  to  rebut  the  family  recogni- 
tion and  belief  that  has  existed  from  his  birth, 
nor  the  presumption  that  cliildren  bom  in  wed- 
lock are  legitimate. 

20  8.  W.  Rep.  39»,  affirmed. 

On  reheariuK.  Denied.  For  former  re- 
port, nee  20  S.  W.  Rep.  399. 

RiMKiNB.  J.  The  Rroanda  presented  for 
a  rehearing  of  tliia  cause  were  nut  pre- 
sented in  the  brief  ul  appellant  at  the  time 
ol  tiie  oriKlnul  bearing.  Nevertheless  we 
have  exaiuiobd  iliem  with  that  decree  of 
care  and  attention  demanded  bytbelm- 
portance  ot  the  ^nestiona  Involved,  an^ 
the  BtandinK  and  ability  ot  the  counsel  so 
ably  presKnting  them. 

1.  We  do  not  agree  with  counsel  that 
the  indictment  Is  "fatally  defective  in  al- 
leging the  defendant  did  unlawfully  inter- 
marry C.  Budde,  because  it  thereby  failed 
to  charge  affirmatively  that  therevraaa 
marriage."  The  indictment  is  correct.  It 
charged  a  marriage,  and  that  it  was  an 
nnlawlul  one.  Nur  do  we  tbluk  it  is  fatal- 
ly defective  because  it  fails  to  charge  that 
defendant  knowingly  entered  Into  an  un- 
lawful marriage  with  C.  Undde.  The  stat- 
ute (article  3'^^,  Pen.  Code)  doea  not  em- 
ploy the  word  "knowingly"  in  defining 
"Incest."  One  o(  the  cases  referred  toby 
appellant  construes  a  statute  tumilarto 
ours,  and  holds  directly  against  appel- 
lant's position.  State  v.  Bolliager, 54  Mo. 
143.  in  this  case  the  8up«eni«  court  held 
it  was  not  necessary  that  the  indictment 
should  charge  that  defendant  knew  that 
the  person  with  whom  be  intermarried 
was  in  any  way  related  to  him  ;  and,  ii»- 
deed,  ihls  Is  in  consonance  with  tlte  deci- 
sions of  our  own  court,  and  the  ordinary 
rules  of  pleading.  Wiileon,  Crim.  St.  g§ 
111,  114,  lOJSk.    Where,  however,  tb«  statu- 


tory definition  contains  the  word  "know- 
ing" or  "knowingly,"  tiie  ruleta  different. 
It  then  becomes  the  duty  of  the  pleader  to 
set  forth  In  the  indictmetit  that  the  pro- 
hibited act  was  "knowingly"entered  into. 
and  to  this  effeet  are  the  eases  cited  in  ap- 
pellant's brief.  Baumer  v.  State,  49  Ind. 
544,  and  Williams  v. State,  2  Ind.  439.  Siee. 
also.  Baker  v.  State,  30  Ala.  521 ;  Bergen 
v.  State.  17  Ul.  4%;  Hicks  v.  People,  lU 
Mich.  3ti5. 

2.  Nor  do  we  agree  with  conoael  that 
"the  chargeof  the  court  is  fatally  defective 
in  ehargiug  that,  If  the  Jury  believe  that 
C.  Budde  is  the  uaugbter  of  a  half-sister  of 
defendant,  they  should  And  defendant 
guilty,  because  it  is  a  charge  on  the  weight 
of  evidence,  and  tells  the  jury  if  defendunt 
married  C.  Budde,  and  she  was  the  daugh- 
ter of  any  half-nlster  of  defendant."  It  is 
not  on  the  weight  of  evidence,  because  It 
did  not  assume  that  the  muttier  of  C. 
Budde  was  a  halt-sister  of  defendant.  On 
the  contrary,  the  charge  distinctly  left  It 
to  the  jury  to  decide  whether  the  relatloo- 
ship  existed  or  not.  The  words  are,  "If  C. 
Budde  Is  a  daughter  of  a  half-sister  of  the 
defendant. "  Nor  is  the  charge  susceptible 
to  the  criticism  that  it  authorized  defend- 
ant's conviction  if  O.  Budde  was  the  daugh- 
ter ot  any  halt-sister  of  defendant.  There 
is  no  dispute  or  question  in  the  evidence 
that  C.  Bndde  was  the  only  daughter  of 
Theresa  Bndde.  The  witnesses  for  the 
state  and  defendant  proved  that  tact,  and 
the  Indictment  alleged  it.  The  charge 
must  be  looked  at  in  the  light  of  the  evi- 
dence; and  thejury  could  have  understood 
nothing  else  from  the  charge,  in  the  light 
of  the  evidence,  but  that  the  Issue  present- 
ed to  them  was  the  relationship  lietween 
defendant  and  the  motlier  ot  C.  Budde, 
and  not  whether  C.  Budde  was  the  dau^Ii- 
ter  ot  Theresa  Budde,  or  of  some  other 
unknown  half-sister  of  defendant.  The 
cases  cited  by  appellant  do  not  support 
his  contention,  tor  the  reason  that  they 
simply  assert  that  it  is  error  tor  the  court 
to  charge  on  a  phase  ot  the  case  not  made 
by  the  evidence. 

3.  Appellant  contends  that  the  latro- 
dnction  of  the  testimony  ot  Louis  Sittcr- 
lee,  that  he  was  informed  by  Theresa 
Budde,  the  mother  of  Carrie  Bndde,  that 
the  said  C.  Budde  was  the  half-niece  of  de- 
fendant, and  he  so  informed  defendant  a 
short  time  before  his  marriage,  did  great 
injury  to  defendant,  and  certainly  author- 
ized hini  to  Introduce  the  decIaration.s  of 
his  decpHsed  mother  to  rebut  the  declara- 
tions of  the  mother  ot  C,  Budde;  that  if  It 
In  against  puidic  ptdicy  tu  allotr  the 
mother  to  impeach  her  own  chastity, 
defendant  should  not  have  evidence  intro- 
duced ns  to  intormation  to  a  ditferent 
purport,  communicated  by  another,  who 
was  not  in  condition  to  know.  The  evi- 
dence of  Louis  Sitterlee  was  not  objectpil 
to,  nor  an  exception  reserved  to  its  adniix- 
Bion,  nor  was  any  motion  made  to  strike 
it  out.  On  the  contrary,  C.  Budde  took 
the  stand,  and  denied  the  statement. 
What  relationship  was  borne  by  the  wit- 
ness Sitterlee  to  the  dofendant  or  his  fam- 
ily, other  than  being  a  friend,  is  not  dis- 
closed by  the  record.  He  was  one  of  tbe 
guests  who  «ent  from  Victoria  coiuity 
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over  to  Goliad  coonty,  la  company  with 
the  Jantlee,  tu  Hee  thu  inariiuKt?.  Tbere 
were  nut  niany  preBent.  An  hour  before 
the  maiTlaiar^,  he  told  delrndant,  after  be- 
injB:  so  Informed  by  Therena  Rndde  hemelf, 
that  he  oaght  not  tu  lunrry  C.  Badde,  be- 
rn  iiae  she  was  hU  niece.  Utu  warnlDK  was 
diBre^arded.  The  evidence  further  ahows 
that  defendant  had  been  partially  raised, 
after  the  death  of  his  father,  in  hia  aiater'a 
(Mra.  Budde'a)  houHe:  that  nu  qne^tion  of 
hits  leRirimacy  wan  raised  aiitll  bis  ill-fated 
aOection  for  hla  niece  began,  and  then  It 
appears  tu  havebeen  dlMUflsed.  Thefatbor 
of  C.  Biidde  Koes  to  visit  the  mother  of  de- 
fenilant,  and  tells  her  that  be  onderstands 
T.  Simon  is  nut  related  to  hia  wife  and 
claafilit<>r,  and  that  it  would  be  a  serious 
tttinR  for  his  daoKhter  to  marry  her  uncle, 
nixl  that  thereupon  she  itave  him  tu  un- 
derutand  that  defendant  was  illegitimate. 
and  she  would  protect  him  from  a  crim- 
inal prosecution.  Withoutfnrtherinquiry, 
ami  relyinKupon  this  indefinite  statement, 
the  marriaice  Is  allowed  to  take  place. 
Defendant's  mother  died  before  the  ma r- 
riafca.  and  such  a  conversation  was  sousht 
to  be  introduced  on  the  trial  to  rebut  tbe 
family  recognition  and  belief  that  existed 
from  defendant's  birth,  and  bis  own  belief, 
— for  it  dues  not  appear  that  defendant 
bimself  ever  heard  to  tbe  contrary  until 
be  wanted  to  marry, — and  the  presump- 
tion of  wedlock,  as  to  children  bfirn  there- 
in. It  seems,  however,  that  the  jnstice  of 
the  peace  from  Victoria,  who  went  across 
to  perform  tbe  roarriaKe  contract,  after 
talklDK  with  the  parentH  of  the  girl,  de- 
cided topiTform  the  marriage, and  did  so; 
and  defendant  cheerfully  accepte<]  this  de- 
ciaion.and  |>aid  no  attenticn  tn  tbe  wam- 
inic  of  Sitterlee.  Whatever  weight  tbe 
Indlelai  net  of  tbe  Justice  may  have  in  a 
plea  for  executive  clemeuc.v.it  can  have 
none  heforethlscourt;  and  the  trial  court, 
aa  we  held  before,  did  not  err  in  excluding 
aaid  testimony.  Tbe  motion  is  overruled. 
Jodgea  all  present  and  concurring. 


ViKNo  V.  Gibson  et  al. 

(OotMt  of  CMl  Appeals  of  Textu.    Oct  18, 

1893.) 

HoBTOAOB  Seocrino  Bevbrai.  Notes  —  Fobeclo- 
8DRK  BAI.B — Bights  or  Pcrchaseb. 

1.  Suit  may  t>e  broujcht  to  foreclose  a 
mortKn/^  Siren  to  secure  two  or  more  notet 
vrhc'ii  tliere  is  a  defiiiilt  in  the  payment  of  that 
first   due. 

2.  Where  t>ro  notes  secured  by  a  mort- 
gRge  are  both  in  the  hattds  of  one  person,  he 
may  foreclose  on  both  in  one  action,  or  fore- 
close on  one,  and  still  haye  n  ri^rht  of  action  on 
the  other  for  the  amount  tliereof. 

3.  \Mierr  the  holder  of  two  notes  secured 
by  a  single  mortgage  forecloses  on  only  one  of 
them,  the  other  not  being  due,  purchasers  at 
the  forerlosure  sale  take  the  lands  free  of  any 
Hen  for  the  note  not  foreclosed  on. 

4.  The  effect  of  the  sale  in  divesting  the 
lien  of  the  mortKOgee  is  not  affected  by  the  pnr- 
chasers'  knowledge  of  the  mortgagee's  expecta- 
tion that  tbe  second  note  would  still  remain  a 
lien  on  tbe  land,  though  they  were  told  of  it 
by  the  mortgagee's  agent  just  t>efore  the  sale. 

Error  from    district    court,    Cherokee 
conoty. 


Action  by  EM.  Vieno  agalnat  Jamea  Gib- 
son. W.  G.  McKef,  and  W.  H.  Harris. 
Judgment  for  defendanta  Mc&ee  and  Har- 
ris, and  plaintiff  brings  error.    Affirmed. 

C.  G.  White,  for  plaintiff  in  error.  Ait- 
Clim  A  iiibsua,  for  defendants  in  error. 

Garbbtt,  C.  J.  This  suit  was  institut- 
ed April  28,  1890,  by  Ed.  VIeno,  against 
James  Gibson  and  W.  G.  McKee,  in  the 
district  cuurt  of  Cherokee  county,  to  re- 
cover of  Gibson  un  a  promissory  note,  and 
to  foreclose  a  vendor's  lien  as  to  said 
Gibson  and  the  defendant  McKee,  who 
claimed  an  Interest  In  tbe  land  upon 
which  tlie  foreclusure  was  sought.  W.  H. 
HarrlH  was  afterwards  also  made  a  party 
defendant,  aa  claiming  some  Interest  iu 
the  land.  Herman  Rose,  who  joined  Gib- 
son in  the  parchaae  and  tbe  execution  of 
the  notes,  was  not  made  a  party  to  tbe 
suit,  it  was  alleged  that  be  was  Insol- 
vent, and  had  left  the  state.  There  was 
no  defense  by  the-  defendant  Gibson,  and 
plaintiff  had  Judgment  against  him  by  de- 
fault. McKee  and  Harris  pleaded  pur- 
chase of  the  land  at  a  sale  made  in  accord- 
ance with  a  prior  foreclosure  on  tbe  same 
land  by  tba  plaintiff,  Vieno,  on  another 
note,  which  bad  matured  firat,  and  waa 
alau  held  by  plaintiff,  and  that  they  took 
tbe  land  discharged  of  the  Hen  of  tlie  sec- 
ond note.  Plaintirf  demurred  to  the  an- 
nwer,  but  his  demurrer  does  not  seem  to 
have  been  relied  on.  Ha  also  replied  that 
the  defendants  McKee  and  Harris  bought 
with  full  notice  of  the  second  note;  tbat 
Gibson  and  Rose  ware  both  insolvent; 
tbat  the  land  was  worth  92,000,  and  its 
rental  value  was  9300  per  annum;  tbat  It 
sold  for  a  wholly  inadequate  price, — and 
prayed  in  the  alternative  for  a  resale  of 
tbe  land  If  the  cuurt  should  be  of  the  opin- 
ion that  he  could  not  have  a  foreclosure 
as  prayed  for  in  bis  original  petition,  and 
that  the  land  be  sold  again  to  satisfy  tbe 
claims  both  of  plaintiff  and  thedefendants 
McKee  and  Harris,  according  to  their 
equitable  rights  In  tbe  premises,  and  for 
general  and  equitable  relief.  Judgment 
was  rendered  in  favor  of  defendants  Mc- 
Kee and  Harris.  Our  conulnafon  of  the 
facts  uf  the  case  is  as  follows: 

1.  On  May  16,  188fl,  one  R.  D.  Toakum 
sold  the  land  upon  which  the  foreclosure 
Is  sought  to  be  bad  to  defendant  Gibson 
and  Herman  Rose,  who  executed  therefor 
their  two  notes  of  the  same  date,  both 
payable  to  R.  D.  Yoakum  or  bnarer,  with 
interest,  and  fur  tbe  payment  of  which  a 
vendor's  lien  was  retained  in  the  deed. 
The  first  note  was  for  the  aum  of  f  1,0(10, 
and  was  due  on  Januory  1, 1X87;  and  the 
aecond,  the  one  now  sued  on,  is  for  $1,- 
085.5U,  due  December  1, 1880.  The  tiraf  note 
was  further  secured  by  a  mortgage  on 
personal  property.  Both  of  these  notes 
were  transferred  liy  Yoakum  to  tbe  plain- 
tiff, Ed.  Vieno. 

2.  When  the  first  note  fell  dne,  plaintifl 
brought  suit  thereon  in  the  (ilstrict  court 
of  Cherokee  county  against  both  Gibson 
and  Rose,  to  recover  the  amount  thereof, 
and  to  fureelbse  the  mortgage  on  the  per- 
sonal property  and  tbe  vendor's  lien  on 
the  laud.  Plaintiff  alleged  tbat  he  was 
tbe  bolder  of  both  notes,  but  did  not  ask 
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for  any  action  as  to  the  second  note, 
which  was  nol  then  due.  On  December 
19,  1M87,  plaintiff  recovered  judgment 
aKHliKit  GIbaunand  Rose  for$765.17,  which 
was  the  balance  due  nn  the  said  flratnote, 
and  torecIuHing  hia  murtgaKe  Hen  un  the 
pemonal  property  and  the  vendor's  lien 
on  the  land.  The  Jadgmeat  made  no  refer- 
ence to  the  second  note,  which  is  now 
sued  on. 

3.  An  order  of  sale  was  laeaed  on  the 
)adi{nient,  directing  the  ?ale  of  thepernonMl 
property  and  land.  The  perHonal  proper- 
ty was  sold  first  b.\  the  sheriff,  and 
broufcht  thesura  of  $276.76.  The  land  was 
then  sold  under  the  order  of  sule  on  the 
first  Tuesday  in  May,  1888,  by  the  sheriff, 
and  was  bid  off  at  the  sale  by  the  defend- 
ants McKee  and  Harris  for  S2.')5,  which 
still  left  a  balance  due  on  the  judgment. 
Defendants  paid  their  bid,  and  received  a 
deed  from  the  sheriff  in  usual  form. 

4.  At  the  sale,  plaintiff,  Ed.  A'ieno,  was 
represented  by  bis  attorney,  who,  before 
the  sale,  informed  the  d:'fundnnt  McKee 
that  the  land  would  be  sold  to  satisfy  the 
bdlancti  due  on  the  judgment  for  the  flrst 
note,  and  that  plaintiff  still  owned  and 
held  the  second  note,  which  he  showed 
to  McKee,  and  stated  that  plaintiff  would 
expect  the  purchaser  to  protect  the  second 
note.  McKee  snid  nothlntc.  He  further 
stated  that  plaintiff  should  have  been 
present  at  the  sale,  and,  if  things  did  not 
turn  out  to  suit  him, it  was  hisown  fault; 
that  be  did  not  know  what  to  do,  but  U 
the  land  brought  over  9250  be  would  let 
It  go.  The  same  announcement  was  made 
to  those  present  at  the  sale  when  the  sher- 
iff began  to  auction  oR  the  land,  and  both 
McKee  and  Harris  werepresent  and  beard 
the  announcement,  and  both  Icnew  the 
date  and  amount  of  the  note  now  sued 
on.attdof  thetlmeof  the  maturity  thereof. 

6.  At  the  sale,  Ed  wards,  attorney  for  the 
plamtiff,  VIeuo,  hid  for  the  land  «25U. 
McKee  then  bid  925.'),  and  Edwards  again 
bid  f  260,  whereupon  McKee  bid  9265,  stat- 
lug  that,  "if  you  raise  that  bid,  you  can 
have  it."  Edwards,  probably  not  under- 
standing McKee  to  have  made  n  bid,  said, 
"I  will  withdraw  my  bid  of  »2fl0.  if  you 
will  take  it  at  your  last  bid  of  9265."  The 
laud  was  struck  off  to  McKee  at  9255. 
Keltlier  McKee  nor  Harris  promised  to 
pay  the  second  note  when  It  became  due. 

6.  At  the  time  of  the  sale  the  land  was 
worth  from  9600  to  $800,  ami  its  rental 
vnlue  was  about  $150  |>er  annum.  McKee 
and  Harris  went  Into  possession  of  the 
land.  Tonkura  sold  the  land,  together 
with  two  mules  and  a  wagon  and  several 
bead  of  cattle,  to  Gibson  and  Rose  lor 
92,N00,  but  this  was  nn  extravagant  price 
for  the  property.  The  land  was  worth  at 
the  time  of  the  trial  about  9600  or  $600. 

There  were  two  notes  executed  for  the 
purrhasa  money  of  the  land  sold  by 
Yoakum  to  Gibson  and  Rose.  The  first 
fell  due  January  1, 1887,  and  the  other  fell 
due  on  the  Ist  day  of  December,  lSn9. 
Both  of  these  notes  were  transferred  by 
Yoakum  to  the  plaintiff.  Vieno,  who 
brought  suit  on  the  first  when  it  fell  due, 
and  foreclosed  the  Hen  on  the  land,  which 
was  sold  by  virtue  of  an  order  ut  sale,  and 
oougbt  by  McKee  and  Harris.    No  notice 


was  taken  of  the  second  note  In  the  Judg- 
ment, and  no  provision   made  to  prf>tect 
the  lien  held  by  it.    This  suit  is  to  foreclose 
a  lien  for  the  second  note.  Whenever  two  or 
more  notes,  payable  at  the  same  time,  are 
secured  by  a  simultaneous  and  equal  Hen 
on  the  same  tract  of  land,  the  Hen  may  be 
foreclosed  when  there  Is  a  default  in  the 
payment  of  the  note  first  due.    Tinsley  v. 
Boykin,  46  Tes.  5>J6:    GlHmour    t.   Ford, 
(Tex.  Sup.)  19  S.  W.  Rep.  442.    If  the  notes 
are  In  the  hands  of  one  person,  there  is  no 
priority  of  payment,  although   they  may 
mature  at  different  dates;  and  it  has  been 
held  by  our  supreme  court  that  when  the 
notes  have  been  transferred  to  different 
parties  they  are  to  be  paid  pro  rata,  out 
of     the    security,    and    not    pm   tuiito. 
Salmon    v.  Downs,  55  Tex.  243;  Woofers 
V.  Holllngsworth,  58  Tex.  S74.    Salmon  v. 
Downs,  supra,  was  decided  on  a  state  of 
facts  that  would   show  the  derision   to  be 
that,   although   one  note  is    still    in  the 
hands  of  theorlglnal  bolder.it  would  have 
an  equal  Hen  with  a  note  transferred  by 
him,  because  an  examination  of  that  case 
will  show  that  John  McLennan,  the  orig- 
inal payee  uf  the  notes,  was  allowed  to 
recover  thedlfference  between  the  pro  ratn 
on  one  of  the  two  notes  deposited  by  him 
as  collateral  security  with  Downs  and  tbe 
del)t   for   which    it  was  deposited.    Bnt 
there   are   expressions   in    Whitehead    v. 
Fisher,  64  Tex.  640,  which  indicate  the  rule 
to  be  that  the  assignee  of  one  of  the  notes 
secured   by  the  lien  is  entitled  to  be  paid 
out  of  the  proceeds    of   the    mortgaged 
property  in   preference  to  the  mortgagee, 
who  retains  one  or  more  notes  secured  by 
the  same  mortgage.    In   the  case  before 
us,  however,  the  notea  up  to  the  foreclo- 
sure of  tbe  first  note,  both  being  in  the 
hands  of  Vieno,  were  liens  of  equal  dignity 
npon  the  land  for  which  they  were  given, 
and  should  have  both  been  foreclosed  in 
line  action,  (2  Jones,  Mortg.  §  1391;)  but 
the  plaintiff  was  not  obliged  to  foreclose 
on  both  of  the  notes.    He  could  foreclose 
on  one,  and  stlH  have  an  action  on  tbe 
other  for  the  amount  thereof,    id.  { 1460. 
He  could  elect  to  sell   tbe  entire  tract  of 
land  for  the  debt  already  due;  but,  if  he 
should  do  BO,  It  would  operate  as  a  re- 
lease of  the  security  for  the  amount  not 
due.    Id.  S  1459;  Smith  v.  Smith,  82  111.  198; 
Standish  v.  Vosberg.  27  Minn.  175.  6  N.  W. 
Kep.  489;    Fowler  v.  Johnson,  26  Minn. 
838,  S  N.  W.  Rep.  9s6.  and  «  N.  W.  Rep. 
486.     The  Minnesota  coses  Just  cited  are 
based   upon   the   statute   of   that   state, 
which  Is  in  accordance  witli  the  rule  laid 
down  in  Tinsley  v.  Boykin.    There  can  be 
but  one  sale  of  the  mortgaged  premises, 
and  the  purchaser  at   that  sale  takes  the 
title  of  all  the  parties  to  the  snit.    Peten 
▼.  Clements,  46  Tex.  124 ;  Baldwin  t.  How- 
ell. (N.  J.Ch.)  16  Atl.Rep.  244.    As  the  flraC 
suit  by  Vieno  was  an  abandonment  of  his 
Hen  for  the  second   note,   and    the  legal 
effect  of  the  sale   would   be  to  direst  the 
title  of  all   the   parties  to  the  suit  oat  of 
the  land,  it  could  make  no  difference  If  tbe 
purchasers  did  have  knowledge  that  tbe 
second  note  existed,  and  that  theplsiutllf 
supposed  it  was  still  alien  on  tbe  land. 
They   would  still   take   tbe   entire  title. 
Nor  do  we  think  that  the  fact  that  plain- 
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tirr'8  attorney,  who  conducted  the  sale, 
BQppused  that  the  land  was  boIU  subject 
t<i  the  lien  of  the  seconil  note,  could  atfect 
the  Bale.  It  was  a  mistake  of  law  for 
^bkh  the  purchasers  were  not  responsi- 
ble. The  only  ground  for  a  resale  of  the 
land  was  that  It  brouxht  only  about  one 
third  of  its  value.  This  was  no  doubt 
caatied  by  the  announcement  of  plaintiff's 
attorney  that  he  should  claim  a  Hen  there- 
on fur  the  second  note.  The  Inadequacy 
of  price  was  produced  by  the  fault  of 
plaintiff,  and  there  are  no  circumstances 
of  irreieularity  or  fraud  attending;  the  sale 
for  which  It  should  be  set  aside.  Defend- 
ants McKee  and  Harris  were  entitled  to 
the  rents  of  the  land,  as  purchasers  there- 
of, and  wonld  have  been  entitled  to  them 
even  if  the  second  note  had  been  adjudfccd 
to  l>e  a  Hen;  and  their  havInK  received  the 
rents  could  have  been  no  ground  for  a  re- 
sale of  the  land.  The;  were  not  estopped 
to  net  up  their  claim  to  the  entire  title  by 
their  silence  at  the  sale;  nor  did  the  fact 
that  Edwards  withdraw  his  bid,  and  per- 
mitted the  defendant  McKee  to  bid  In  the 
land  at  $255,  constitute  an  sKreement 
with  the  plaintiff  to  take  the  land  subject 
to  the  lien  of  the  second  note.  There  was 
no  error  in  the  Judgment  of  the  court  be- 
low, and  it  is  affirmed. 


Simon  et  al.  v.  Abb. 

(Court  of  OimU  Appeals  of  Texas.  'Not.  8, 
1892.) 

OaBNISBMENT— JCDOMBNT  ON  X)l»CL08UHB— DIS- 
COVERT—FkAUDOLEST  COSVETANCES. 

1.  Though  the  answer  of  a  eamishee  la 
Dot  sofiiciently  full  and  specific,  ^aintitfs,  on 
their  exceptions  thereto  being  sustained,  are  not 
necessarily  entitled  to  judgment  against  him 
aa  on  failure  to  answer,  but  the  court  may,  if 
it  cannot  be  said  that  the  garnishee  has  refused 
or  neglected  to  answer  the  inquiries  propound- 
ed in  the  writ,  grant  him  leave  to  file  an  amend- 
ed answer  at  a  later  day  in  the  term. 

2.  In  garnishment  proceedings,  where, 
within  three  days  after  th«  overruling  of  plain- 
tiffs' motion  to  compel  th*.-  principal  defendant, 
for  whom  a  subpoena  daces  tecum  had  been 
issued,  to  produce  bis  books  and  invoices  had 
l)een  overruled,  plaintiffs  announced  ready,  and 
proceeded  to  trial  without  a  motion  for  a  con- 
tinuance for  the  purpose  of  producing  the 
*>ooka,   and  it  appears  that  defendant  was   a 

esident  of  another  county,  and  that  the  books 
vere  kept  there,  the  overruling  of  the  motion 
will  not  De  held  error  on  appeal. 

3.  In  garnishment  proceedings,  where  the 
garnishee  discloses  that  be  has  merchandise 
which  he  is  holding  under  a  deed  of  trust  from 
defendant,  to  be  sold  by  him,  and  the  proceeds 
to  be  applied  on  certain  debts  mentioned  in  the 
deed,  which  deed  is  attacked  by  plaintiffs  as 
made  with  intent  to  hinder  and  defraud  cred- 
itors, a  motion  by  plaintiifs  that  defendant  be 
eompelled  to  bring  nis  l>ook8  and  invoices  into 
court  cannot  t>e  resisted  on  the  ground  that 
defendant  is  not  a  party  to  the  suit,  nor  on 
the  ground  that  they  cannot  be  used  as  against 
the  garnishee. 

4.  Noi  can  the  motion  be  resisted  on  the 
ground  that  the  books  and  invoices  are  the 
private  property  of  defendant,  and  that  he  can- 
not be  compelled  to  bring  them  into  court. 

&.  A  deed  conveying  a  stock  of  merchan- 
dise to  a  person  in  trust  to  sell  the  same,  and 
apply  the  proceeds  as  realized  on  certain  debts, 
is  not  fraudulent  per  se  as  against  other  credit- 
ors o(  the  grantor  where  it  contains  no  provision 


reserving  any  benefit  or  advantage  to  the  gran- 
tor at  the  expense  of  the  creditors,  and  has  no 
defects  rendering  it  inoperative  as  a  convey- 
ance, and  la  not  In  violation  of  the  assigomeut 
law. 

0.  Provisions  in  such  a  deed,  giving  the- 
tmstee  authority  to  employ  attorneys  to  carry 
on  the  business  for  4^  months,  and  directing 
that,  after  the  payment  of  the  debts  mentioned 
in  the  deed,  any  remaining  goods  or  balano^  of 
money  shall  be  returned  to  the  grantor,  while 
they  are  badges  of  fraud,  do  not,  of  them- 
selves, render  the  deed  void. 

7.  A'writ  of  garnishment  served  on  a  trus- 
tee in  charge  of  goods  under  a  deed  of  trust 
for  the  benefit  of  preferred  creditors  will  reach 
only  such  surplus  as  ma^  remain  in  the  trus- 
tee s  hands  after  execution  of  the  trust,  pro- 
vided the  deed  of  trust  is  valid;  but  its  effect 
is  not  so  limited  if  the  deed  is  invalid,  because 
executed  with  Intent  to  defraud,  hinder,  or  de- 
lay creditors. 

8.  If  a  deed  of  merchandise,  in  trust  to  sell 
the  same,  and  apply  the  proceeds  to  the  pay- 
ment of  certain  debts,  is  void  for  fraud,  and 
the  trustee  is  garnished  by  nonpreferred  cred- 
itors, and  given  notice  that  they  will  contest 
the  deed,  and  he  afterwards,  without  an  onler 
of  court,  disposes  of  the  goods,  he  acts  in  his 
own  wrong,  and  is  liable  to  the  garnishing 
creditors  for  the  value  of  the  goods  in  his  hand» 
at  the  date  of  the  notice. 

9.  If  an^  of  the  debts  mentioned  In  a  dee<) 
of  merchandise  in  trust  to  sell  the  same  for  the 
benefit  of  preferred  creditors  are  false  and  fic- 
titious in  whole  or  in  part,  and  it  is  so  charged 
in  the  pleading  of  an  attacking  creditor,  the 
deed  is  void  for  fraud,  even  though  the  other 
creditors  whose  claims  are  just  and  true  do  not 
know  of  the  fraud. 

10.  A  deed  of  merchandise,  In  trust  to  sell 
the  some  for  the  benefit  of  certain  preferred 
creditors  therein  named,  will  not  be  void  be- 
cause of  an  erroneous  statement  as  to  the 
amount  of  the  debt,  unintentionally  made,  or 
because  through  inadvertence  a  debt  is  recited 
as  still  subsisting  which  has  been  paid,  or 
against  wliich  there  is  a  set-off;  but  the  mis- 
statements may  be  explained. 

Appeal  from  district  conrt,  .^ndersotn 
county;  F.  A.  Williams,  .Tudge. 

Gnrnishment  proceedings  by  H.  T.  Si- 
mon, Gregory  &  Co,  against  Henry  Ash. 
From  a  Judgment  fur  the  gnrnishee,  plain- 
tiffs  appenl.     Keversed. 

G/irnmiiffe  <£  Gaiumage.  for  appellants.. 
Gregff  it  Reeves,  for  appellee 

Plkasants,  J.  This  appeal  5«  from  * 
Judgment  In  a  garnishment  in  favor  of  ttw 
appellee,  Henry  Ash,  and  against  appel- 
lants, who  were  judgment  creditors  of  on» 
Tbeo.  Ahh.  To  the  judgment  of  the  court, 
and  to  Its  prerioos  rulings  upon  motions 
made  by  appellnnts,  numerous  objections 
are  urged. 

The  flrnt  error  assigned  Is  that  the  conrt 
erred  In  granting  garnishee  leave  and  fur- 
ther time  to  answer  writ  of  surnlHhment, 
after  having  sustained  appellants'  excep- 
tions to  garnishee's  original  answer,  and 
in  refURinc  to  render  Judgment  for  appel- 
lants for  their  debt  against  garnishee, 
upon  motion  of  niipellniits,  made  to  the- 
conrt  when  it  sustained  their  exceptions 
to  the  answer,  on  May  1,  1S91.  The  gar- 
nishee was  served  with  copy  of  appellants' 
garnishment  on  the  17th  day  of  Ortoher, 
IKSO,  and  on  the  24th  day  of  April,  ^x9^,  at 
the  next  term  of  the  court  after  the  serv- 
ice 3f  garnishment,  appellee  answered 
that  on  the  17th  day  of  October,  1890.  he 
was  not  indebted  to  defendrnt,  Tbeo.  Ash,. 
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nor  was  be  tiien  Indehted  to  bim ;  that  on 
the  17th  day  of  October,  1890,  he  waa  Ip 
fMMHeselon  ol  two  certain  lots  of  mer- 
'«han<]l8e  and  some  money,  and  that  he 
held  the  same  by  vlrtae  ct  a  certain  deed 
of  trust  executed  by  Tbeo.  Ash  on  the  15tb 
day  uf  December,  1890,  and  that  by  said 
dee<l  of  trudt  lie,  the  said  Henry  Asb,  was 
«nthoriied  to  sell  said  floods  in  due  course 
of  trade  until  sufficient  money  was  real- 
ised to  pay  off  certain  debts  in  said  deed 
«peclHed,  aud,ll  such  sum  was  not  realized 
fay  the  Ist  of  May,  1S91,  be  wns  to  sell  the 
remainder  of  the  goods  at  public  auction  ; 
that  a  BUffluIent  sum  bad  not  been  realized 
to  pay  the  debts,  and  that  he  was  unable 
to  Boy  what  amount  of  moneys  would  he 
realized  until  alter  he  had  disposed  of  the 
balance  of  the  goods;  that  they  would  be 
«old  for  cash  to  the  highest  bidder  on  the 
2d  day  of  May  proximo,  and  be  prayed  for 
time  until  after  said  sale,  in  which  to  mnlie 
further  answer;  and  lie  further  answered 
that  be  Icnew  of  no  other  person  who  was 
Indebted  to  Tbeo.  Ash,  or  who  had  in  their 
puflsesslon  effects  belungiuK  to  him.  This 
answer  Is  not  as  full  and  specific  as  an  an- 
swer should  be,  and  the  court  was  riyrht  in 
•HiistaintnK  exceptions  to  it;  but  it  is  in- 
-vinted  that  it  Is  bo  defective  that  the  court 
■sbouid  have  treated  It  as  a  confession  by 
4he  {rurniahee,  and  rendered  JudKUieDt  for 
the  debt  of  appellants.  To  this  we  can- 
not assent.  The  garnishee  cannot  be  said 
to  have  refused  or  neglected  to  make  an- 
fiwer  to  either  of  the  inquiries  propounded 
to  him  in  the  writ.  When  the  answer  of 
a  >;arni8hee  is  defective,  and  exceptions  to 
ft  are  sustained.  It  does  not  follow  that 
the  court  must  treat  the  pleading  as  no 
-answer,  and  visit  upon  the  garnishee  the 
penally  ol  fniling  ur  refusing  to  answer 
the  writ.  We  do  not  thinlt  such  a  prop- 
'Osttlon  can  be  sustained  npon  reason  or 
■by  authority.  The  case  cited  by  counsel 
■(Freeman  v.  Miller,  51  Tex,  ■143)  does  not 
-sustain  the  position.  In  that  case  the 
garnishee  failed  to  answer  oiie  of  the  two 
■questions  embodied  in  article  192,  Rev.  St. 
We  think  the  court  did  not  err  In  refusing 
to  render  judgment  for  appellants,  nor  do 
we  think  there  WHS  error  in  grantina  ap- 
pellee leave  to  file  his  amended  answer  at 
-a  later  day  of  the  term,  and  after  the  sale 
«t  auction  of  the  remainder  of  the  goods. 
The  next  objection  to  the  ruling  of  the 
■court  is  that  the  court  refused  the  motion 
■of  appellants,  made  and  heard  on  the  18tb 
<lay  of  May,  INQl,  to  compel  Tbeo.  Ash, 
their  Judgment  debtor,  and  for  whom  a 
itabpaeaa  duces  tecum  bad  been  Issued  on 
the  :!7th  of  April,  1891,  to  produce  and 
bring  Into  court  bis  books  and  invoices, 
'ShowiDK  bis  mercantile  transactions  from 
Julyl.lSflO.  to  December  16,1890.  With- 
out here  deciding  whether,  in  a  proper 
<'ase,  it  would  be  the  duty  of  the  court  to 
sustain  such  a  motion.  It  is  sufficient  an- 
swer to  this  objection  to  say  that  this 
■court  is  not  in  pnsHession  of  dat/isufflclent 
to  enable  as  to  determine  whether  or  not 
there  was  error  in  refusing  the  motion. 
The  record  discloses  the  fact  that  Tbeo. 
Ash  bad  ceased  to  be  a  resident  of  Ander- 
son county,  and  wns  a  resident  of  the  city 
of  San  Antonio,  and  that  the  books  and 
tiapers  desired  were  In  that  clcy.    We  can- 


not, therefore,  from  the  faiita  before  us, 
hold  that  the  court  would  have  been  .jus- 
tified 111  coinpeiling  Tbeo.  Ash,  under  the 
pains  and  penalties  of  contempt,  to  pro- 
duce bis  books  and  papers  in  to  court.  The 
appellants,  ou  the  21st  day  of  May,  just 
three  days  after  their  motion  bad  been 
uverriiled,  announced  ready  for  trial, 
when  this  cause  was  called  for  trial,  and 
the  trial  proceeded.  Had  they  on  that 
day  made  a  motion,  supported  by  proper 
affidavit,  for  a  continuance  or  postpone- 
ment of  the  trial  to  a  inter  day  of  the 
term,  for  the  purpose  of  producing  the  de- 
sired books  and  papers,  to  be  used  as  evi- 
dence,  we  would  have  anotbernnd  a  differ- 
ent question  before  us.  And  Ibe  objec- 
tions urged  by  appellee  to  this  motion, 
that  Theo.  Ash  is  not  a  party  to  this  suit, 
and  that  the  books  and  papers  are  bis 
private  property,  and  therefore  he  cannot 
be  compelled  to  bring  them  Into  court, 
nor  can  the  appellants' use  them  as  evi- 
dence In  support  of  their  contest  with  the 
garnishoe,  we  do  not  think  are  good.  It 
Is  true  that  Theo.  Ash  is  not  nominally  a 
party  to  this  suit,  but  be  is  the  Judgmdnt 
debtor  of  appeliants,  who  are  In  this  suit 
endeavoring  to  subject  to  the  payment  of 
their  Judgment  property  which  they  aver 
has  been  fraudulently  conveyed  to  appel- 
lee. This  suit  is.  then,  but  auzlllnry  to 
their  former  ault  wltb  Tbeo.  Ash,  and  be 
has  an  interest  in  the  issues  formed  be- 
tween the  parties  to  this  suit;  and  he  has 
certainly  an  interest  In  the  property  con- 
veyed to  the  appellee,  since  tlie  convey- 
ance is  but  a  mortgage,  and  not  an  as- 
signment. We  take  It,  then,  that  Tbeo. 
Asb,  though  not  Joined  as  a  party  defend- 
ant with  tbegarnisbee,  is  a  party  in  Inter- 
est. But  even  third  persons,  who  have 
in  their  possession  books  or  papers  in 
which  one  of  the  parties  has  an  interest, 
may  be  compelled  to  produce  them;  and 
by  "interest,"  as  the  word  is  here  used, 
we  understand  that,  if  the  documents  are 
material  evidence  tor  the  party  demanding 
them,  such  party  has  an  interest  in  them, 
and  their  production  may  be  compelled  by 
either  bill  of  discovery  or  by  sabpcena  daces 
tecum.  SGreenl.  Bv.  §  303.  To  this  rule 
there  are,  of  course,  exceptions,  but  this 
case,  in  our  Judgmen  t,  does  not  fall  within 
any  of  these  exceptions.  That  these 
books  and  papers  would  be  admissible  In 
evidence  for  the  purpose  of  contradicting 
the  recitals  in  the  deed  Is,  we  think,  mani- 
fest. This  deed,  as  we  liave  before  re- 
marked, is  not  an  assignment;  it  does  not 
convey  the  property  to  the  creditors;  and 
the  law  applicable  to  purchasers  for  valu- 
able considerations  from  a  fraudulent 
vendor  does  not  apply  to  this  case.  When 
property  Is  purchased  for  a  valuable  con- 
sideration from  an  insolvent  dubtor,  and 
the  conveyance  is  attacked  as  fraudulent 
by  a  creditor,  it  devolves  upon  him  at- 
tacking the  conveyance  to  show— fVrst, 
that  the  conveyance  was  made  by  the  ven- 
dor with  the  fraudulentlnteut  to  binder  or 
delay  his  creditors  in  the  collection  of  their 
debts;  and,  scconc/,  that  this  intent  was 
known  to  the  purchaser.  But  not  so  when 
the  conveyance  Is  made  in  trust  to  a  third 
party  for  the  benefit  of  certain  preferred 
creditors.    It  is  then  immaterial  wbotbef 
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thtB  intent  was  or  was  not  known  to 
either  the  trimtpe  or  to  tbe  bencflclarleH; 
and,  if  the  deed  wan  executed  with  the  in- 
tent to  "delny,  hinder,  or  defraud  credit- 
ors," It  la  void.  Bnldwln  v.  Peet.  22  Tex. 
710.  Haj'R  Judfre  Rdbbuth,  In  the  case 
cltwl  above:  "TheaHseiit  of  creditors  to  a 
general  DRalRniRent  will  be  preiinnied,  ho 
as  to  K've  It  effect,  althonRh  they  may 
know  nothing  of  it  when  it  Is  made;  but, 
when  the  aHBiffiiment  is  mnde  with  frand- 
alent  intent,  the  assent  of  thecredlturs  will 
not  be  presumed,  and  such  deed  ia  inoper- 
ative and  void  as  to  creditors,  althou;!:h 
the  fraudulent  Intent  was  nnknown  to 
the  trnste«t. "  TIte  case  ol  Baldwin  v.  Peet 
was  one  In  which  Baldwin  sought  by  In- 
lonction  to  restrain  a  creditor  from  niak- 
inK  his  lodgment  by  sale  nnder  execution 
of  floods,  wares,  and  merchandise  lu  Bald- 
win's ptiHsesHlon,  and  which  he  was  hold- 
tns  under  an  assignment  made  for  the 
benefit  of  his  creditors  by  an  Insolvent 
debtor,  and  the  deed  of  conveyance  was 
attacked  by  the  execution  creditor  as 
fraudulent ;  and  upon  the  trial  in  the  lower 
court  the  Jury  were  instructed  that,  if 
the  deed  whs  nindewith  the  frnuduieut  in- 
tent to  delay,  hinder,  or  defraud  the  credit- 
ors of  the  vendor.  It  wan  void,  and  that  it 
wan  Immaterial  wliether  that  Intent  was 
known  or  not  to  the  trustee;  and  upon 
appeal  to  the  supreme  conrt  that  court 
declared  that  such  charge  waa  not  erro- 
neous. The  lanKuaiga  of  the  statute  of 
frauds  would  seem  to  rebut  the  idea  that 
the  party  attacking  n  deed  made  upon 
good  consideration  only— such  as  the  one 
under  dlscusBJun— must.  In  addition  to 
proving  a  frnndulent  intent  on  tiie  part  of 
the  vendor,  show  that  that  Intent  was 
known  to  the  trustee.  Article 24U5,  Rev.  St., 
after  denouncing  as  null  and  void  convey- 
ances made  with  the  Intent  to  defraud, de- 
lay, or  binder  creditors,  purchasers,  or  oth- 
er persona  of  or  from  what  theyareurraay 
be  lawfully  entitled  to.andthat  they  shall, 
as  to  such  creditors,  purchasers,  or  other 
perKons,  their  repre»eMtutives  or  assigns, 
be  void,  concludes  with  this  declaration: 
"This  nrtlcle  shall  not  affect  the  title  of 
a  purchaser  for  valnaolu  consideration, 
unless  it  appear  that  he  had  notice  of  the 
trandnlent  Intent  of  his  Immediote  gran- 
tor, or  of  the  Iraud  i-enderlng  void  the  title 
of  such  grantor."  The  only  issue  between 
the  appellants  and  th«f  Rarnlshee.  as  we 
Muderstand  the  law  to  be,  was,  what  was 
the  intention  ol  Tbeo.  Ash  In  making  th? 
conveyance?  If  the  intention  to  hinder 
anil  delay  the  creriltors  influenced  him,  in 
whole  or  In  part,  as  nn  object  In  making 
the  deed,  the  deed  wonld  be  void.  If,  on 
the  other  hand,  to  hinder  and  delay  bis 
creditors  was  only  contemplated  an  an 
fncldeiit,  and  his  real  purpose  and  object 
In  making  the  conveyance  was  to  pay 
debts  due  the  parties  named  in  the  con- 
veyance, the  dec'l  wonld  be  valid.  TIfle 
Baldwin  v.  Peet.  and  authorities  therein 
cited.  Upon  this  Issue,  and  upon  It  alone, 
rested  the  right  of  the  appellants  to  nub- 
feet  the  property  conveyed  to  the  appellee 
to  the  payment  of  their  judgment  against 
Theo.  Ash,  although  the  case  was  tried. 
It  seems,  upon  ti))«  aHsumptlon  by  both  ap- 
pellants and  appellee  that  tbe  deed  would 
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be  valid  notwithstanding  It  lolclit  have 
been  made  with  in  tent  to  hinder  and  deiaj 
his  creditors  by  Theo.  Ash,  unless  it  was 
shown  that  snch  Intent  on  the  part  ol 
Theo.  Ash  was  known  to  Henry  Ash,  the 
trustee.  Holding  the  view  we  do,  as  ex- 
pressed above,  as  to  wiiat  was  the  Issue 
between  the  parties,  our  conclusion  is  that 
it  was  tbe  right  and  tbe  prtvllege  of  tbe 
appellants  to  inspect  tbe  books  and  io- 
voices  named  in  their  motion,  and  to  pot 
tiiem  In  evidence,  if  they  should  contain 
anything  which  was  relevant  aud  mate- 
rial to  the  matter  in  Issue;  and  that 
Theo.  Ash,  if  he  was  guilty  of  disobeying 
theenhpwnu  duces  tpcnm,  was  in  contempt 
or  court;  and  upon  a  proper  showing  it 
would  h>)ve  been  tbe  duty  ol  tbe  court  to 
concpel  him  to  produce  tbe  desired  books 
and  Invoices. 

The  objections  of  the  appellants  to  the 
Judgment  of  the  court,  upon  the  gronnd 
that  the  deed  was  fraudulent  r>er£:>>,  we 
hold  to  be  not  good.  The  deed  coittains 
nothing  which  of  itself  would  make  the 
conveyance  absolutely  void.  Tbe  rule 
laid  down  in  Baldwin  v.  Peet,  that  a  con- 
veyance is  not  fraudulent  perse  unless  it 
contains  a  provision  or  clause  by  which 
some  benefit  or  advantage  Is  reserved  to 
the  debtor  at  the  expense  of  the  creditors, 
or  unless  the  instrument,  by  inherent  de- 
fects, is  inoperative  as  a  conveyance,  has 
been  recognised  and  observed  in  an  un- 
broken cliain  of  decisions  by  the  Hupreme 
court  of  this  state,  and  is  still  the  law, 
except  so  far  as  modified  by  the  act  of  1879, 
regulating  assignments;  and,  applying 
the  test  as  prescribed  in  that  rule  to  the 
deed  under  consideration,  it  cannot  be 
said  to  be  fraudulent  upon  its  face,  and 
the  conrt  would  not  have  been  Justified 
In  declaring  it  void  for  any  of  its  provi. 
Hions.  The  authority  given  the  trustee 
to  employ  attorneys  to  carry  on  tbe  busi- 
ness tor  A%  mouths,  and  the  direction  that 
alter  the  debts  are  paid  any  remainder  of 
goods  or  balance  of  money  arlHing  from 
their  sale  should  he  turned  over  to  the 
maker  «tf  the  deed,  are  all  badges  of  fraud; 
but  none  of  these  provisions,  or  ail  of  them 
combined,  make  the  deed  void.  They  are 
simply  facts  tending  to  establish  tha 
fraudulent  intent  of  the  maker  of  Ibedeed. 
The  case  of  Oallagher  v.  Goldfrank.  (Tex. 
.Sup.)  12  S.  W.  Rep.  9i>4.  citeri  by  counsel 
in  support  of  their  first  proposition  under 
fourth  error  asHigned,  is  not  In  conflict 
with  the  case  of  Baldwin  v.  Peet  and  otii- 
er  decisions  in  accord  with  tlie  decision  in 
that  case.  In  the  cane  cited,  the  truHtee 
was  authorized  to  sell  In  the  usual  course 
of  trade  for  an  indefinite  time.  Intbecase 
under  consideration,  the  trustee  ia  only 
authorised  to  cnntinue  tu  sell  in  due 
course  of  trade  until  Mtiy  1,  18!)1. 

Appellee's  counter  proposition  to  sec- 
ond proposition  under  filth  and  sixth  er- 
rors, to  wit:  "A  writ  of  garnishment, 
served  upon  a  trustee  In  charge  of  goods 
for  the  benetitof  preferred  creditors,  will 
reach  onl.v  such  surplus  as  may  remain  in 
the  trustee's  hands  after  executing  his 
trust,"— is  entirely  correct,  we  think, 
when  the  deed  Ih  valid,  but  the  proposi- 
tion is  not  sound  when  apiilled  to  a  deed 
which  is  invalid,  because  executed   with 
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the  Intent  to  defraud  or  to  delay  or  hin- 
der creditors.  In  the  chrs  of  Orter  v. 
BnBh,  (Tex.  Sup.)  15  S.  W.  Rep.  1R7.  tliere 
wan  no  charge  of  fraud  In  tbe  execution  of 
the  deed  uf  trunt  under  which  theKarnUhee 
was  holdlns  and  dUposing  of  the  proper- 
ty conveyed  by  the  debtor.  We  hold  with 
the  appellanta  that,  if  the  deed  of  troRt  in 
tbiiicase  la  void  tor  fraud,  and  the  trustee 
bad  notice  that  the  name  would  bn  con- 
tented by  nonpreterred  credltora,  and  he 
afterwardR,  wtthtiut  an  order  of  conrt, 
dinpo^ed  of  the  Koodo,  be  acted  In  hiR  own 
wronK.  aud  Im  liable  to  the  appellants  for 
the  value  of  the  goods  in  his  hands  at  tbe 
date  of  notice  given  after  the  service  of 
the  writ  of  garnlohinent.  Vtde  Morris  v. 
Hoase,  .S2  Tex.  4!)2.  Nor  do  we  concur  in 
the  counter  proposition  to  first  proposi- 
tion under  eighth  assignment  of  error. 
We  bold  that,  if  any  of  the  debts  recited 
in  a  deed  of  trust  made  for  preferred  cred- 
itors be  false  and  (ictltlooH  In  whole  or  In 
part,  and  it  be  so  charfted  in  the  pleading 
of  the  attacking  creditor,  the  deed  Is  void 
for  fraud,  (vide  Drasher  v.  Jamlxon,  75 
Tex.  139. 12  K.  W.  Rep.  809,  and  Blair  v. 
Finlay,  75  Tex.  210,  12  S.  W.  Rep.  983;)  and 
It  matters  not  whether  the  other  cred- 
iturs,  whose  claims  nre  lust  and  true, 
Icnow  of  the  fact  or  not. 

Where  an  erroneous  statement  as  to  the 
aniount  of  a  debt  has  been  nnintentlon- 
ally  made,  or  where  through  Inadvertence 
a  debt  Ih  recited  in  the  deed  as  stiii  sub- 
sisting, which  Das  been  paid,  or  against 
which  there  Is  a  set-olt,  such  nilsstale- 
mentf)  may  be  satisfactorily  explained, 
and,  if  HO  explained,  they  shouUl  not  avoid 
the  Instrnment. 

We  deem  it  unnecessary,  in  view  of  the 
disposition  we  must  mnkeof  tliecise,  to 
consider  tbe  other  assignments  of  error 
aud  their  counter  propositions  p^e^<ent«d 
in  the  briefs  of  counsel.  After  a  careful 
conHlderatlon  of  the  whole  case,  we  think 
that  the  judgment  of  theloworronrtshould 
he  reversed,  and  tbe  cause  remanded  for  a 
new  trial ;  and  it  is  so  ordered. 

Williams.  J.,  not  sitting. 


Todd  et  «/.  v.  RonnRTS. 
iComHtfCirMAppeaU  QfTexnt.  Oct.  11,  1892.) 
Pabol  Eviobxcb — Draft— Intbntion  of  Faiitixb. 
The  maker  of  a  draft  cannot  show.  In  an 
action  against  him  by  the  payee  after  refusal 
of  payment  by  tlie  drawee,  that  It  was  under- 
stood at  the  time  the  draft  was  plven  that  the 
maker  should  not  be  liable  thereon,  hut  that  the 
payee  should  look  wholly  to  the  drawee  for  pay- 
mcut. 

Appeal  from  district  court,  Shelby  coun- 
ty. 

Action  by  E.  Roberts  against  T.  J. 
Todd  and  others.  From  a  Judgment  (or 
plaintiff,  defendants  appeal     Athrmed. 

E.  U.  Wheeler,  for  appellants.  DhvIh  A 
a»riisun,  for  appellee. 

Williams,  .1.  This  suit  was  brought  in 
{ostice's  court  against  appellants  upon 
two  drafts  or  bills  of  exchange  drawn 
by  appellant  in  favor  of  appellee  on  tbe 
Houston.    East  &  West  Texas  Railway 


Company,  payment  of  whicb  had  been 
refuseil  by  the  drawee  on  presentation. 
Appellants  filed  in  the  Justice's  court  a 
written  plea  under  oath,  alleging  in  sub- 
stance that  the  drafts  were  given  tor  tie 
tiratier  purchased  of  appellee  forthe  Uous- 
ton,  Kast  &  West  Texas  Railway ;  that 
it  was  understood  between  appellants  and 
appellee,  at  tbe  time  the  drafts  were 
given,  that  appellants  were  not  to  no  held 
liable  upon  them,  but  that  appellee  was 
to  look  to  the  rniiway  company  for  pay- 
ment; and  that  the  di-afts  were  Intended 
only  as  memoranda  or  vouchers  to  show 
the  amount  dne  appdllee  from  the  com- 
pany for  timber.  Exceptions  to  this  plea 
were  sustained  in  the  juslice's  court,  and 
In  the  district  court,  to  which  the  case 
was  taken  un  appeal,  tbe  same  ruling  was 
made.  This  ruliug  forms  the  basis  of  tlie 
only  complaint  made  in  this  court  on  ap- 
peal. The  ruling  of  the  court  below,  sus- 
taining pxceijtlons  to  the  plea,  was  cor- 
rect. The  plea  plainly  sought  to  vary  the 
written  Instruiuents  sued  on  by  proof  ot 
parol  contemporaneous  agreement.  By 
those  instruments  appellants  agreed  that 
tlie  railway  company  would  pay  tbe 
amounts  specltied  In  them,  and  that  if 
the  compan,v  failed  to  do  so  appellee 
would.  Parol  evidence  was  not  admis- 
sible to  show  a  different  agreement. 
Bockmore  v.  IJavenport,  14  Tex.  1105. 
The  Judgment  is  affirmed. 


Bo.NNBR  et  a1.  y.  Thomas  et  aJ, 

(Court  of  OiuU  AppcaU  of  Texaa.    Oct  IL 

ISUS. ) 

Dbatb  bt  WRONnFTji.  Act — Acriox  aoaixst  Rb- 

CEITEB  OF  RaILKOAD  CoMPAXT. 

A  rereirer  Is  not  a  "proprietor,  owner, 
charterer,  or  hirer"  within  the  meaning  of  Rev. 
St.  arb  2!S>0,  giWnR  a  rifrht  of  action  for  in- 
juries resulting  in  death  caused  by  tbe  nesli- 
treuce  of  the  proprietor,  owner,  charterer,  or  hirer 
of  a  railroad,  etc.,  or  by  the  ne^li^nce  of  their 
servants  or  agents.  Turner  ▼.  Cross,  (Tex.  Sop.) 
18  S.  W.  Rep.  578,  followed. 

Appeal  from  district  conrt.  Anderson 
county;  F.  A.  Williams,  Judge. 

Action  by  Mnry  Thomas  and  another 
against  Bonner  and  Eddy,  us  receivers  ot 
the  International  &  Oreot  Northern  Rail- 
road Company.  From  a  Judgment  tor 
pialnilHs,  defendants  appeal.    Reversed. 

Gould  A  Camp,  for  appellants.  J.  N, 
Gurafr  and  J,  R.  Burnett,  fur  appellees. 

Uahrrtt.C.J.  This  action  was  brought 
by  Mary  Thomas  and  Willie  O.  M.  Thom- 
as, as  the  widow  and  minor  child  of  W..\. 
Thomas,  deceased,  the  child  suing  by  next 
friend,  against  Bonner  and  Eddy,  as  ro- 
ceiversof  the  International &Ureat  North- 
ern Rail  road  Company,  for  daniagcH  caused 
by  the  death  of  the  husband  and  fatlier, 
the  death  resulting  from  Injuries  received 
while  tbe  deceased  was  In  the  discharge 
bt  his  duties  as  brukeman  in  the  employ  ot 
said  receivers.  Upon  the  authority  of 
Turner  v.  Cross,  (Tex.  Sup.)  18  S.  W.  Rep. 
578,  the  judgment  of  the  court  below  will 
be  reversed,  because  at  the  time  the  Inju- 
ries were  sustained  no  action  could  be 
maintained  against  a  receiver  for  inluries 
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reenltlog  In  deatb.  The  law  has  been 
Binne  ao  aniencle<1  aa  to  coDfer  the  rlxht  of 
action.  L.a \T8  22d  Le^-  !5p-  ^»»-  1^9^.  P-  6. 
AlthuiiRh  tbe  error  has  not  been  ni<a!s;neil. 
It  is  fundamental  In  ita  nature,  and  wtll 
be  noticed  without  an  assignment  thereof. 
Yoaicum  v.  Selph.  (Tex.  Sop.)  19  S.  W. 
Be|i.  145:  RfiilWHy  Co.  v.  Colilnn.  Id.  365. 
Thejuderinentof  tbecourtwiU  be  reveraed, 
and  tbe  cause  dianiiBsed. 

WiLUAHS.  J.,  did  not  sit  in  this  case. 


LccKBy  et  al.  y.  Short. 
{Court  of  CivU  Appeals  of  Texan.    Oct  11, 1898.) 
Mavdamus  to  Judicial  Officbrs— JuKtSDicTioir. 

1.  The  commissioners'  conrt,  after  it  has 
eanrassed  the  returns  and  declared  tbe  election 
of  a  county  officer,  and  the  county  judge  has 
issued  to  him  a  certificate  of  Ma  election,  cannot 
t>e  compelled  by  mandamus  to  act  at  the  same 
term  on  his  bond,  instead  of  at  a  subsequent  day 
wMch  it  lias  fixed  upon  for  assembling  and  con- 
ridering  the  t>onds  of  all  tbe  county  ofiicers, 
though  there  may  be  no  reason  for  the  delay, 
■ince  the  statute  fixes  no  time  in  which  the  bonds 
shall  be  approTod,  and  the  court  has  a  discretion 
as  to  when  it  shall  meet  and  perform  its  duties. 

2.  The  Jurisdiction  of  the  district  court  of 
a  petition  for  a  ivrit  of  mandamus  to  compel  the 
commissioners'  court  to  act  upon  the  bond  of  a 
county  officer  ii  not  controlled  br  the  amount  in 
controversy. 

Appeal  fron>  dlatrict  court,  Shelby 
county. 

Petition  by  C.  B.  Short  for  a  writ  of 
iDiiM(//in/tfs  to  compel  tbe  commlHeloners' 
court  of  Shelby  cobnty  to  act  on  bis  bond 
ascciunty  attorney.  The  writ  was  granted, 
and  defendanta  appeal,    lleveraed. 

Dniry  heiUl,  lor  appellants.  H..  B. Stout, 
tor  appellee. 

Williams,  J.  Appellee  was  elected  oouo- 
ty  attorney  uf  Shelby  county  at  tbeelection 
ot  18!)0.  On  the  Monday  followluK  theelec> 
tion  tbe  commisBloners'  court  met,  can- 
vaRsed  the  returns,  eatiniuted  the  results, 
and  declared  that  appellee  bad  been  ilnly 
elected  as  county  attorney.  Tbe  county 
judge  isaned  to  him  a  proper  ccrtlflcate  of 
hia  election.  Tlie  court  belno;  acllt  In  ses- 
sion, appellee  appeared  before  It  with  his 
bond.nnd  aalwed  that  it  be  approved.  The 
court  liitcrined  him  that  November  21itb, 
followluK.  had  been  fixed  aa  the  day  when 
the  court  would  assemble  and  consider 
bonds  ot  all  county  otUcers,  including  Ills. 
He  asiced  the  members  of  the  court  it  tbey 
had  any  objections  to  his  sureties,  and 
was  Informed  that  they  had  none.  He 
then  inquired  It  tbey  ol)]ected  to  the  form 
of  tbe  bond,  to  which  they  replied  that 
"  they  bad  not  got  to  that  yet.  ''^  Appellee 
insisted  that  tbey  act  upon  his  bond, 
which  they  declined  to  do  before  November 
29th,  unlPKS  the  iucunibent  of  the  office 
consented.  He  declined  to  consent,  aud 
tbe  court  finally  refuseil  to  art  upon  tbe 
bond  sooner  than  the  time  fixed.  Appel- 
lee tbereupon  brouxht  suit  before  the  dis- 
trict court,  then  in  Hesslon,  for  a  inaailM- 
uiuB  to  compel  the  commisslouerH  and 
county  judge  to  convene  and  approve  or 
disapprove  his  bond.  After  the  notice  to 
tbe  county  judge  and  commissioners,  and 


a  bearing,  tbe  eourtgranted  a  peremptory 
n)An(//i/ii{;s,reqnirinK  them  to  HRsemble  at 
a  time  fixed,  as  a  court, and  to  approve  or 
disapprove  the  bond.  From  this  judg- 
ment tbey  here  prosecute  their  appeal. 

The  first  proposition  in  appellants'  briel 
asserts  that-  tbe  district  court  bad  no  ju- 
risdiction to  grant  the  writ— f'/rst,  be> 
caose  tbe  amount  in  controversy  Is  not 
aufflcient;  and,  second,  because  the  act 
sought  to  be  enforced  Involved  tbeexercise 
of  judicial  discretion  committed  by  law  to 
tbe  county  judge  and  commissionera' 
court.  The  aniount  In  controversy  does 
not  control  the  jurisdiction  in  thia  case. 
Itesldea,  the  county  conrt  in  Khelhy  coun- 
ty has  no  civil  Jurisdiction.  Tbe  proposi- 
tion that  tbe  calling  together  the  couimls- 
aloners'  coart,  and  the  acting  upon  tbe 
bonds  ot  officers,  involves  tbe  exercise  of 
judicial  power  by  the  county  judge  and 
commissioners'  court,  not  subject  to  con- 
trol by  the  district  conrt.  dues  not  raise  a 
qn'pstion  ot  juriadictiun,  but  one  as  to 
proper  exercise  ot  power.  We  are  not  pre- 
pared to  bold  that  tbe  district  court 
would  not  have  the  power,  in  a  proper 
case,  to  compel  by  macdumaatltc  commis- 
sioners' court  to  pass  upon  an  official 
bond,  which  the  law  malces  it  Their  duty 
to  approve  or  disapprove;  and  the  ques- 
tion remains,  were  tbe  facts  presented  In 
this  case  sufficient  to  warrant  tbe  exercise 
ot  this  poorer?  While  it  is  made  by  law 
the  duty  ot  the  commiastnners'  court  to 
approve  the  bond  ot  the  county  attorney, 
no  time  is  fixed  at  or  within  which  this 
shall  be  done.  Rev.  St.  art.  248.  We  have 
not  been  able  to  find  any  provision  fixing 
tbe  time  when  tlie  county  attorney  must 
qualify,  and  none  Ih  referred  to  in  tbe 
briefs.  The  approval  ot  the  bond  is  re- 
quired to  be  the  act  of  the  commlHslonero' 
court.  To  act  as  a  court  the  commission- 
ers must  assemble  from  dltlerent  parts  ot 
the  county  at  the  place  fixed  by  law  for 
the  holding  of  sucb  court.  Tbey  have 
many  other  duties  to  perform,  and  it  is 
absolutely  necessary  that  tliey  be  clothed 
with  some  discretion  with  regurd  to  fix- 
ing tbe  time  tor  meeting  and  dlHcbHrgiiig 
them.  So  long  as  tliey  are  not  shown  to 
he  abusing  thU  discretion,  by  failing  or  re- 
fusing to  do  some  act  enjoined  upon  them 
by  law,  or  by  denying  or  wirbholding 
some  right  tt*  which  tiie  law  entitles  a 
party,  they  should  not  be  interfered  with 
by  niandawus.  In  tliis  case  all  that  is 
sho^n  against  them  Is  their  refusal  to  act 
upon  appellee's  bond  at  the  same  Hesslon 
at  which  tbey  canvassed  the  election  re- 
turns, with  the  statement  that  tbey  would 
act  upon  It  at  another  day,  which  they 
had  fixed  for  the  consideration  of  bonds 
of  county  officers.  It  does  n<it  appear 
that  appellee  was  in  any  danger  of  liislng 
bis  office  by  the  delay,  and  while  no  rea- 
son is  Hbown  nhy  tbe  court  might  not 
have  acted  upon  his  bond  when  it  was 
first  preHcnted,  we  cannot  say  thnt  any 
sucb  apparent  abuse  ot  authority  or  exer- 
cise ot  unwarranted  power  on  the  part  ot 
the  commissioners*  court  is  shown  as  to 
call  for  any  explanation.  The  delay  in 
getting  possession  of  his  office,  to  which 
apiteilre  was  ton-ed  to  sul>mtt,  lunst  i>e 
treated  aa  incident   to   tbe  right  ot  the 
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eoart  to  set,  wltbln  reasonable  Ilmlta,  the 
time  when  it  will  meet  and  perform  Its 
fuuctloiiH  when  anch  time  Is  not  fixed  by 
law.  This  decldea  ttie  only  questions  In  the 
case  which  are  neceHBBry  to  a  dlBpimitlon 
of  It.  Thejadgment  will  be  revenged,  and 
ludemeut  rendered  here  in  tavor  ot  appel- 
lants. 


BnLLocK  fit  al.  v.  Trawebk. 

(Court  of  ClvU  Appeals  of  Texas.    Oct  14, 
1892.) 

AOTIOK  CM  Repletim  Boxd — Dismissal  ov  Suit. 

1.  The  mere  fact  th.nt  a  replevin  bond  may 
be  a  Rood  statutory  bond,  which  niiRht  be  en- 
forced in  a  summary  method  provided  by  statute, 
does  not  render  it  incapable  of  enforcement  by 
■nit  as  a  common-law  obligation. 

2.  Where  a  plaintiff  Toliintarily  dismisses 
his  seqnestration  suit,  -without  having  established 
any  right  therein  against  defendant,  he  cannot 
recover  on  defendant's  replevin  bond,  in  which 
be  agrees  to  pay  the  value  of  the  rents  in  case 
he  shall  be  condemned  to  do  so.  and  plaintiff  cm- 
not  acquire  a  right  to  enforce  his  remedy  on  such 
bood  by  proving  his  right  to  the  land  and  it* 
rerenue. 

Appeal  from  district  court,  NacoKdoehes 
county. 

Action  by  A.  P.  Tra  week,  administrator, 
neainat  S.  N.  Bullocl(  and  others  on  a  re- 

f)lerin  bond  to  recover  rents  for  certain 
und.  From  a  Judenient  for  plaintiff,  de- 
fendanta  appeal.    Reveraed. 

JoaalDiis,  Lfffls  <&  Mntthews,  for  appel- 
lanta.  Int;tuhuiu,  Batcliff  &  luffmhuiu, 
or  appellee. 

W1U.IAMH,  J.  Appellee,  aa  admlnlatro- 
tor  de  bonis,  for  the  use  of  Petty 'a  eatafe, 
broHKlit  this  auit  aKainat  appellanta  July 
lS,]SX!).ln  the  district i-ourt of  Nacosdochea 
county  to  recover  renta  for  certain  hotel 
property  altnated  In  the  town  of  Nacog- 
doches trom  the  1st  day  «if  January,  1SS8,  to 
the  15th  day  of  Keliruury,  1SS9.  He  ollesed 
that  durinpr  that  time  appellaot  S.  N.  Bul- 
locl<  lind  held  puaxession  of  the  property, 
converting;  tlie  rents,  etc.  He  further  al- 
lesed,  to  allow  liability  of  the  other  appel- 
lants, that  his  prt'deoPHsor  In  the  adminis- 
tration hnd  In  June,  1S88,  sued  Bullocic  In 
treapaaa  to  try  title  for  the  property,  and 
for  rents  nnddainairea,  and  hail  caused  the 
Innd  to  beaeized  under  a  writot  aeqiieatrn- 
tion,  and  that  appellant  Bullock  had  re- 
plevied the  property,  (jlvinsas  hia  sureties 
on  hia  replevy  bond  the  other  appellanti^; 
thnt  pending  that  snit  the  property  was 
Bold  in  the  adiulnist ration  of  the  Petty 
estate.  The  former  ndministrator  died, 
and  appellee  succeeded  him  in  the  adminis- 
trntlon,  made  himself  plaintiff  in  the  aei]- 

ucatration   auit,  and    on    the day 

of  February,  1.S.S9,  diamlased  that  cauh-e. 
Appellanta  demurred  to  the  petition  on 
the  ground, among  others,  that  it  abow^ed 
no  breach  of  the  bond,  and  no  cauae 
of  action  npon  it,  beciinse  it  was  al- 
leged that  the  auit  in  treapasa  to  try  title 
waa  diamiaaed  without  judgment  agninat 
defendanta  therein  for  the  Innd  or  rent. 
The  court  overruled  the  exceptiona,  and 
on  bearing  rendered  judgment  against  all 
the  defendants  for  the  rent.  Tills  ruling  la 
eomplained  of  in  appellant's  first  and  sec- 


ond aaaignmenta  of  error,  and  under  tbem 
they  contend— /^rsf,  thnftuconatitotett 
breach  of  a  replevy  bond  in  a  snit  of  stq- 
neatration  of  real  eatate  there  must  be  a 
deciaiou  in  that  action  againat  the  defend- 
ant;" nnd,  second,  that  "to  aathorise  a 
recovery  npon  a  replevy  bond,  aued  on  as 
a  common-la  w  obligation.  It  ia  not  only 
necessary  that  the  bund  be  good  aaa  com- 
mon-lnw  obligation,  bat  it  must  be  Invalid 
aa  u  atiitutiiry  bond."    As  they  broadly 
stated  the  laat  proposition,  it  cannot  be 
maintained.    Tnere  are  man.v  bonds  given 
in  pursuance  of  statute  provisions  which 
may   be  enforced    by  anmmary  methods 
provided  by  statute,  or  by  suit  according 
to  tlie  course  of  the  common  law;   the 
benelk-Iary  ol   the  bond   being  allowed  to 
elect  hia  security.    Thia  baa  been  held   to 
be  the  law  with  reference  to  injunction 
bonds,  claimant's  bonds  for  trial  of  the 
right  of  property,  replevy  or  forthcoming 
bonds,  given  by  plaintiffs  in  actiuna  of  re- 
plevin. (In  other  states,)  and  othera.    Ho 
that  the  mere  fact  that  a  bond  may  be  a 
good  statutory  bond,  which  might  be  en- 
forced in  a  anmmary  method  provided   by 
the  atatutes.  does  not  render  it  incapa- 
ble of  enforcement  by  suit.    Perhaps  it  is 
true  generally  that  tlie  law  would  afford 
a  remedy  by  auit  npon  any  bond,  whether 
statutory  or  otherwise,  having  the  requi- 
sites of  a  valid  contract,  unlesa  the  provi- 
sion or  policy  of  the  statute  make  the  rem- 
edy nffurde*]  by  It  exclusive.    It  ia  not  ncc- 
eaaary  for  us  In  thiscase  to  decide  whether 
or  not  a  plaintiff  in  a  aequeetratlon  Halt, 
who  prosecutes  hia  action  to  Judgment, 
and  establishes   his  right   against  the  de- 
fendant, but  does  notpuraue  his  statutory 
remedy  on   delendaut's  replevy  bond,  can 
artr-rwarda  maintain   auit  un  auch    bund 
for  the  rents  and   damages.    Snch   in   nut 
the  case  before  us.    The  pluintiff  here  vol- 
nntarlly  dismissed    his  sequestration  Hult 
without    having    established    any    risht 
therein  against  defendant.    (?an  he  now 
recoveron  the  bond?    In  suing  out  hlHHeq- 
nestration  he  was  required  to  make  oath 
"thnt  he  feared  the  defendant  would  make 
UHP  of  hia  possession  to  Injure  the  proper- 
ty, or  w  aste  or  convert  to  hiaown  use  the 
profits  or  revenue  produced  by  the  same." 
The   defendant,   in    replevying,    waei     re- 
quired to  give  bond  "that  he  will   not  In- 
jure the  property,  and  will  pay  the  valae 
of  the  rents  of  the  same  in  case  be   Bliall 
be  cond('int;ed  so  (o  do."    These  require- 
ments render  evident   the  purpose  ol    the 
law  to  give  plaintiff  a  proceaa,  to   protect 
him  against  the  appreliended  injury,  until 
he  can  eatahtish  his  right,  and  to  exnct  ot 
defendant,  if  he  would  retain   the   r'osHeu- 
sion  to  which  he  ia  preaumptively  eiitltlert. 
that  he  give  security  to    indemnify    tYie 
plaintiff  against  misuse  of   the  property 
and  loss  of  the  renta  vchile  plaintiff  \a  piir- 
aulng  his  remedy  In  the  court  to  eatnbllsh 
his  title.    If  defendant  does  not  replevy, 
theaherltf  Is  required  to  keep  the  proper- 
ty, "subject  to  the  future  order    ol     the 
conrt;"    whenever   the    suit    terminates, 
without  Judgment  against  defendant,  be 
is  entitled   to  a  restoration  ot  hia  posset*- 
Bion,  it  be  has  not  replevied,  and  to  retnin 
it  if  he  has. 
It  aeems  evident  that  reciprocal    rIKh^a 
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and  obHsaHons  are  thna  created  or  recos- 
Btsed.  Tbe  plaintiH  muHt  either  malDtain 
bla  rlKht  to  the  property  ti.v  JudfEment  in 
tlio  Hutt.  or  he  must  restore  poHaeiiRlou  to 
defendant,  or  leave  it  with  him,  and  Hatla* 
ly  hliu  tor  any  damage  occaHioned  by  tbe 
eelznre.  Tbe  defendant  must,  "if  con- 
demned ho  to  do,"  Kive  up  h)B  poaaession 
to  plalntltl,  and  pay  hiai  for  any  injury 
which  he  has  Inflicted  on  the  proi)erty, 
and  pay  tbe  value  o(  tbe  renta.  Conse- 
quently, until  there  has  been  anme  judg- 
in«ut,''condemning''  the  defendant  to  per- 
form tbe  undertaking  In  hiH  bond,  and  a 
failure  on  hia  part  to  do  it,  there  la  no 
breach  of  (he  bond,  and  no  cause  of  action 
opon  it.  Certainly  the  plaintiff  himself 
could  not,  by  his  own  act  in  dinmlstilui; 
the  suit,  work  a  breach  of  defenduni's  ob- 
lixation.  If  tbe  breach  was  Ktill  operative 
alter  the  aiilt  was  dlHmUsed,  It  would  be 
difficult  to  show  why  it  would  not  still 
•n title d«fendant  to  retain  possession  under 
It;  for  he  had  committed  no  breach  of  its 
couditlons.  tils  mvr«  failure  to  pay  rents 
would  not  be  a  breach,  for  be  did  not 
bind  himself  to  do  ho  ontil  "condemned." 
Appellee's  tbeory  is  that  the  adjudication 
contemplated  by  the  bond  may  be  had  In 
this  suit  as  well  as  in  the  sequestration 
action,  and  that,  by  proving  bis  right  to 
tbe  land  and  Its  revenue,  he  can  enforce 
bis  remedy  here.  But  a  plaintiff  must 
have  a  cause  of  action  when  be  aues,  and, 
unless  a  bond  has  been  broken,  there  is 
no  right  to  sue  opon  it.  Tbe  platntitf, 
after  he  dismissed  his  action  of  trespaas 
to  try  title,  could  have  brought  another, 
and  taken  a  second  writ,  and  forced  de- 
fendant to  give  a  new  replevy  bond,  or 
yield  posHesMlon  of  the  property.  Thta 
right  is  hardly  consistent  with  tlie  tbeory 
on  which  this  suit  Is  founded.  None  of 
tbe  authorities  referred  to  la  tbebrlefa, 
which  are  given  below,  sustain  this  suit, 
and  we  have  found  none  that  do.  i'oland 
V.  Henry,  M  Tex.  .542;  Bank  v.  8ester,  78 
Tax.  542,  11  8.  W.  itep.  K26:  Jacobs  v. 
Uaugherty,  78  Tex.  U8.H,  15  S.  W.  Hep.  160: 
footers  V.  Smith,  6fi  Tex.  !«!):  Lang  v. 
Doogberty,  74  Tex.  284.  12  .S.  W.  Rep.  2». 
Thry  wciresultf- on  bonds  which  were  de- 
tective as  statutory  undertakings  after 
bleach  of  the  condliiona  had  taken  place. 
In  Uauk  v.  Hester.  73  Tex.  545,11  S.  W.  Hep. 
62(>,  and  in  Jacobs  v.  Uaugberty,  78Tez. 
(!n5,  15  S.  W.  Hep.  IKO.  language  Im  used 
which  sustBins  incidentally  the  view  we 
take  of  tbe  question.  The  case  of  ('hen  (ham 
v.  .Morrison,  (8. C.I  9  8.  E.  Rep.%4,iH  nearly 
In  point,  and  is  in  line  with  our  conclu- 
sion. Our  opinion,  therefore,  is  that  the 
petitiiin  showed  no  conae  of  action  on  the 
bond,  and  uppf-llte's  exception  on  that 
ground  shonid  have  been  sustained.  The 
Jndgir.pnt  of  the  conrt  below  must  be  re- 
vetHed.  and  the  cause  will  be  remanded, 
to  enable  appellee  to  ao  Rhnpe  his  case.  If 
oesired.  as  to  enforce  any  right  he  may 
have  against  Bullock.  Other  exceptions 
were  urged  to  the  petition,  which  we  have 
not  puMsed  ufion,  inasmueb  as  the  propo- 
sitions In  appellants'  brief  do  not  present 
them.  They  might  be  applicable  to  the 
petition,  treating  it  as  a  suit  against  Bol- 
lock aside  from  the  bond. 
Reversed  and  rendered. 


Kansas  ft  G.  8.  L.  R.  Co.  v.  Scott. 
{Court  of Civtl  Appealg  of  Texat.    Oct  11, 1803.) 

CABBIBHS— ElRCTIOX  OP  PAg8EN0IiB9 — OPINIOH 
EVIDBSCE— In3TUi:ction<. 

1.  In  an  action  by  a  passenger  against  a 

carrier  for  bis  ejection  from  a  train,  wliere 
plaintiff  claims  as  damages  the  value  of  a  pass 
Booil  for  a  number  of  years  over  defendant's 
road,  and  which  it  is  alleged  was  repndiated 
by  defendant,  testimony  of  plaintiff  that  he 
woald  probably  have  made  a  certain  number  of 
trips  over  the  road  each  year,  had  the  paiM  not 
been  revoked,  is  opinion  evidence,  and  iimd- 
misiiibie. 

2.  In  on  artion  by  a  passenger  against  a 
carrier  for  wrouRfnl  ejection,  evidence  that 
when  plaintiff  ofTered  the  condnctor  n  prtss  the 
latter  said  that  it  was  bogus  and  pinintiff  wonid 
have  to  get  off,  that  he  told  plaintiff  be  looked 
upon  him  as  a  gentleman,  and  did  not  want  to 
mil  lilm  off,  and.  on  his  refusing  to  get  off,  took 
aim  by  the  arm  aud  led  him  off,  does  not  war- 
r.mt  an  iiisti-uction  allowing  a  recovery  of  dam- 
ages if  the  pondnctor  used  abusive  language  or 
insults  to  plaintiff,  or  offered  Indignities  to  hts 
person  or  character. 

Appeal  from  district  court.  Smith  county. 

Action  by  W.  C.  Scott  against  tbe  Kan- 
sas &  Gulf  Sbort  Line  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Fluley,  AJarab  A  Batler  and  (Utm.  E. 
Meat,  for  appellant. 


WiLLjAMB,  J.  Appellee  brought  this 
suit  against  appellant  to  recover  dam- 
ages, claiming  that  he  bad  been  wrong- 
fully ejected  from  appellant's  train.  The 
damages  which  he  claimed  were  tbe 
amount  of  the  fare  from  Wells,  tbestarioo 
on  appellant's  road  at  which  be  was  pnt 
off,  to  Tyler,  the  point  of  his  deatinntlon, 
for  violence.  Insults, and  Indignities  olTered 
to  hiro  by  the  eooductor  In  ejecting  hUn, 
and  tbH  value  of  a  pass  which  he  held,  en- 
titling him  to  ride  over  that  road  until  De- 
cember SI,  lOON.  and  which  he  claimed  was 
repudiated  and  rendered  valnelesa  by  the 
acdon  of  appellant's  agents.  Appellant 
pleaded  a  general  denial,  nun  est  fantiitu, 
and  other  facts  that  will  not  be  noticed 
farther,  as  they  are  not  involved  In  tbe 
points  raised  In  this  appeal.  Verdict  was 
rendered  lor  appellee  for  f  251)  for  tbe  ejec- 
tion, and  fl.iMK)  for  the  value  of  tbe  pass. 

During  tbe  trial,  appellee, Scott, testified 
that  tlie  road  waH  HH  mlleH  long;  that  ho 
Intended  to  use  the  pass  traveling  over 
the  road,  as  he  passed  over  It  freiiucntly, 
getting  lumber  to  use  in  building,  in 
which  business  he  was  engaged  some  time 
ago:  that  be  had  traveled  over  the  road 
on  the  pass  without  paying;  and  that  it 
would  have  lieen  useful  to  bim.lf  honored, 
until  A.  D.  lUOii.  Appellant  resldtd  at  Ty- 
ler, one  terraiuus  of  the  road,  and  tbe  fare 
fr,oni  there  to  Lnfkin,  the  other  termlnna, 
was  95.90.  .\t  this  point,  appellee  was 
asked:  "How  many  trips  would  yon 
have  probably  roadeoverdefendant's  road 
per  year,  hud  it  not  revoked  the  pass?" 
Appellant  objected  to  this  that  it  aougbt 
for  the  opinion  of  the  witness,  and  that 
tbe  witness  sbould  state  the  facts,  and 
leave  the  Jury  to  draw  the  concluHloo. 
Tbe  objection  betas  ov«irul«<l,  the  witness 
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answered:  "I  would  have  probably 
made  ten  trips  per  month."  The  conrt 
charged  the  Jurj' that,  In  estimating;  the 
value  uf  Che  puss,  they  should,  amon^ 
other  thiDKS,  consider  the  number  of  trips 
plalntitt  would  probably  have  made.  This 
evidence  of  Scott  is  all  the  evidence  shown 
In  the  record,  affecting  the  value  of  the 
pass.  The  ralInK  ol  the  coort  admitting 
this  evidence  In  the  Kround  of  appellant's 
Brst  asslKninent  of  error. 

The  court,  lu  Us  char^,  inntructed  the 
Jury  that  If  the  aKents  of  defendant  used 
abusive  lanKuaE;e  or  inHults  to  plaintiff, 
or  offered  IndiRnltles  to  plalotiff's  person 
or  character,  he  would  be  entitled  to  re- 
cover damages  therefor.  Appellant's 
third  assignnient  complains  of  this  charge, 
becuuse  there  was  no  evidence  to  war- 
rant it.  Appellee,  Scott,  testified  that  he 
got  on  the  cars  at  Lnfkln,  and  between 
there  and  Wells  presen  ted  his  pass  to  the 
conductor.  The  latter  said  that  no  such 
pass  bad  ever  been  Issued.    8cott  replied, 

That  cannot  be  so."  The  conductor 
then  said  that  the  ticlcet  had  been 
scratched.  Hcntt  Insisted  that  the  pass 
bad  been  properly  Issued  from  the  office, 
and  the  conductor  again  said :  "No,  that 
pass  Is  boKus.  You  will  huve  to  get  off," 
—and  threatened  to  put  Scott  off  unless 
he  would  get  off  voluntarily.  Scott  said 
that  be  would  not  get  off,  but  would  have 
to  be  put  off,  as  be  was  traveling  on  a 
good  pass.  The  conductor  waited  until 
the  train  reached  Wi'IIs,  and  then  said  to 
Scutt  that  he  looked  upon  him  (Scott) 
as  a  gentleman,  and  did  not  want  to  put 
bini  off.  Scott  again  refused  to  get  off, 
whereupon  the  conductor  said  he  would 
take  Scott  by  the  arm  and  lead  him  off, 
which  he  did.  The  conductor  advised 
with  two  other  employes  of  the  railway 
company  as  to  the  validity  of  the  pass, 
and  they  agreed  with  him  that  it  was 
not  Koorl.  This  Is  ail  the  evidence  there  Is, 
tending  to  show  any  misconduct  on  the 
part  of  the  conductor. 

Vie  are  of  the  opinion  that  both  uf  these 
rulings  are  erroneous.  The  question  to 
SCiitt  called  for  his  opinion  as  to  the  num- 
ber of  trips  he  would  probably  have  made 
in  the  future,  had  his  pass  remained  in 
ton-e,  and  the  proposed  evliience  i«not  em- 
braced within  any  of  the  exceptions  to 
the  rule  which  excludes  mere  opinions  ot 
witnesses.  No  reason  Is  seen  why  the 
facts  upon  which  such  opinion  us  the  sub- 
ject ini|uired  al>ont  admitted  of  could  not 
have  been  detalle<l  by  tbe  witness  to  the 
jury,  nor  why  the  Jury  could  not  have 
formed  the  opinion  after  liparing  the  facts 
as  well  as  the  witness.  When  this  is  the 
;ase,  opinion  is  not  competent  evidence. 
Clardy  v.  Callicoate,  24  Tex.  172;  1  Whart. 
£v.  §513.  This  evidence  was  well  calcu- 
lated to  affect  tbe  verdict  of  the  jury,  in- 
asmuch as  the  probable  number  of  trl{>s 
plaintiff  would  have  made  was  to  be  con- 
sidered by  tliem  in  estlranting  the  value  of 
the  pass,  and  there  Ih  little  other  ev!(l(>nce 
upon  which  they  could  b-ise  a  verdict  on 
this  point. 

The  evidence  as  to  the  conduct  of  the 
conductor  in  putting  appellee  off  the  cur 
was  not,  In  our  opinion,  such  as  to  war- 
rant tbe  charge  complained  ot  in  the  third 


assignment.  Whiletbisejectfon  of  appellee 
may  have  been  wrongful,  it  is  apparent 
from  the  record  that  he  used  no  "abusive 
language  or  insinlts  to  plaintiff's  person  or 
character."  His  claim  that  the  ticket 
was  "bogus"  and  had  "been  scratched" 
contained  no  charge  against  appellant. 
On  tlie  contrary,  he  seems  to  have  dis- 
claimed any  such  meaning,  by  stating 
that  be  regarded  appellant  as  a  gentle- 
man. The  jury  probably  Inferred  from 
the  charge  quoted  that  they  were  at  liber- 
ty to  consider  the  language  and  the  con- 
duct of  the  conductoraa  abunlve  or  Insult- 
ing. For  these  errors  the  judgment  must 
be  reversed. 

The  2d  assignment  of  error, complaining 
of  the  exclusion  ol  evidence  offered  by  ap- 
pellee, and  the  4th,  6th,  and  6th  uselgn- 
ments,  attacking  passages  In  the  charge 
of  the  court,  are  not  well  taken.  The  ex- 
clusion of  the  proposed  evidence  was  right, 
and  the  instructions  referred  to  present 
correct  rules  of  law  tor  the  guidance ut 
the  jury.  Several  propositions  are  stated 
in  appellant's  brief  under  bis  9th  assign- 
ment. That  assignment  of  error  attacks 
the  verdict  of  the  Jury  as  allowing  excess- 
ive damages.  In  view  of  the  fact  that  the 
verdict  was  based  in  part  upon  improper 
testimony,  and  found  uniler  an  erroneous 
instruction,  no  opinion  we  might  express 
upon  it  could  serve  any  useful  purpose  up- 
on another  trial. 

No  complaint  is  made  npon  the  measure 
of  damages  given  in  the  charge,  except 
that  above  pointed  out.  Appellant,  how- 
ever, contends  that,  inasmuch  as  the  pass 
for  S^  years  wa^  given  appellee  for  an  un- 
divided one-half  Interest  in  land  conveyed 
by  him  to  the  railway  company,  valued 
atthe  timeat  f  2,000,  he  cannot  in  this  Muit 
recover  more  than  the  value  of  bis  one- 
half  inter>*st  in  sucb  land,  after  deducting 
the  benefits  he  has  received  in  the  use  of 
the  pass  for  5  years.  To  this  we  eau- 
not  assent.  Whatever  may  have  been  the 
estimate  put  upon  the  land,  be  was  enti- 
tled to  the  full  value  ot  that  which  he  re- 
ceived in  exchange  for  it,— tbe  ticket.  If 
this  was  greater  than  the  value  of  the 
land,  be  was  entitled  to  the  benefit  of  it. 
If  he  was  wrongfully  deprived,  by  the  acts 
of  the  appellant,  ol  the  une  ot  the  pass 
before  it  expired,  he  was  entitled  to  recov- 
er the  value.  Of  course,  if  the  pass  was 
never  issued  for  25  years,  but  for  5  only,  ho 
would  be  entitled  to  nothing.  The  roles 
given  in  the  charge  for  deturmlnlng  tlie 
validity  and  effect  of  tlie  pass  are  correct. 

This  dioposes  of  the  questions  rained  by 
appellant  that  arn  likely  to  occur  un  an- 
other trial.    Reversed  aud  remanded. 


BORDAOKS  V.  HlOQINS  Ct  OX. 

(Court  qf  ClvU  Appeals  of  Texat.    Oct.  37, 

isaa.) 

CoXSTItUOTION    or    BlDBWALK  —  SPBCIAI,  ASBKBS- 
MKST — ^NFOKCBMENT  OF  LiBX— FOWBRS  or    CiTT 

Couxoii,, 

1.  Under  Rot.  St.  srt.  370,  providing  that 
the  cost  of  the  construction  of  a  sulpwalk  shall 
be  dofiM.ved  by  the  owner  of  the  abiittini;  prop- 
erty, and  the  eosts  of  any  sidewalk  constructed 
by  the  city  shall  be  collected,  if  neoes'sary,  liy  the 
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•air  of  tbr  lot  or  part  of  the  lot  or  block  on 
whK-h  It  fronts,  In  snch  a  manner  as  the  cit7 
council  may  by  ortUnance  provide,  tlie_  city  coun- 
cil hiis  power  to  provide  tliat  the  lien  on  the 
abnttiiig  property  for  tlie  cost  of  conatrnction 
may  be  pnforeed  by  suit  in  a  ponrt  of  competent 
Inrisdir-tion.    20  S.  W.  Hep.  1»4,  reversed. 

2.  Rev.  St.  art.  370.  defining  the  powers  of 
thn  city  council  in  resard  to  Uie  construction  of 
sidewalks  and  the  collection  of  the  costs  from 
abuttiiiR  owners,  is  not  in  any  manner  controlled 
by  articles  474—177,  n'latins  to  the  improvenn-nt 
of  avenues,  strrets,  or  alleys;  nor  is  It  con- 
trolled, as  to  the  manner  of  sale  of  abnttinjj 
property  for  snch  costs,  by  article  446,  relating 
to  the  sale  of  real  estate  for  taxes. 

3.  The  fact  that  a  lot  fronting  on  a  aide- 
Tvalk  cotistmcted  under  proper  authority  is  a 
homestead  d»es  not  defeat  the  lien  for  the  costs 
of  constnictinK  fh">  slili'walk.  nor  prevent  it  from 
bdng  sold  in  satisfaction  thereof. 

On  luutionforrphnaiinK.  Furformpr  re- 
portM.  Beo  li>  S.  W.  Uep.  446.  and  20  8.  W. 
Rep.  184. 

PtiiiK  '•*'«  &  Lanier  BnA  O'Brien  Jt  O'lirlen, 
lor  appellant.  It.  U.  Leonard,  tor  appel- 
leefl. 

Garrrtt.  C.  J.  The  motion  (or  rehear- 
inKin  tiilR  case  was  transferred  totbifi  court 
by  tliesupremeciiurt;  thenamehnvliiKbeen 
tiled  after  the  aUJourninentof  the  last  term 
of  that  court  at  Austin.  The  appeal  was 
from  the  judRment  uf  the  diHtrict  court  ol 
Jefferson  county  in  (avor  nf  the  appelleeH, 
wlio  wi-ro  defendants  below,  in  a  suit  u( 
tre8p«t)s  to  tr.v  title  to  a  lot  of  land  iu  the 
city  of  Beaumont.  At  theGalveston  term 
of  the  Mupreiiie  court,  on  report  of  the 
«oninilHHion  of  appeals,  in  an  opinion  by 
JudKc  Mark,  (l!i  iS.  W.  Hep.  440.)  tliejudK- 
meut  of  thei'ourt  below  was  reveified  and 
thn  cause  remanded.  CouuHel  for  appel- 
lant filed  a  motion  to  reform  tbejudg- 
meut,  and.  Instead  of  reversiuff  and  re- 
mandlufc,  to  reverne  and  render  (or  the 
appellant.  Inanoplnlon  byJndKe  Hrnrt 
on  the  motion  to  reform,  the  former  ]udK- 
tuent  of  the  siipremu  court  was  set  aHide, 
and  the  judftmont  of  the  conrc  below  was 
affirmed:  and  the  case  is  now  before  as 
on  a  nintinn  for  rrbearluK.  After  a  care- 
ful examination  of  the  record,  we  are  of 
the  opinion  that  a  rehearing  should  be 
granted. 

Appellant's  title  to  the  lot  In  controver- 
sy is  based  on  ajudKmentof  the  district 
court  of  Jefferson  county,  at  the  suit  of 
the  city  of  Beaumont,  eHtaitlishlnK  a  lien 
on  the  lot  fur  the  ctmt  of  the  construction 
of  a  sidewalk,  and  an  order  of  sale  is- 
sued on  said  Judgment,  and  a  sale  of  the 
lot  by  virtue  of  said  order  of  sale.  The 
question  for  our  determination  Is,  did  the 
district  court  have  Jui^ndictlon  to  render 
the  Judgment?  Articl<!  876  :>(  the  ftevlaed 
Statutes  delines  the  powers  of  the  city 
council  with  reference  to  the  construction 
of  sidewalks.  It  is  as  folic ws:  "Art.  376. 
To  estubllsh,  erect,  couHtrnct,  reKulate, 
and  keep  In  repair  bridxes,  culverts,  and 
«ewers.  sidewalks  and  croHsln^s,  and  to 
refculate  the  construction  and  use  of  the 
same,  and  to  abate  aa<l  puninh  any  ob- 
struction or  encronchineiits  thereon;  and 
the  cost  of  the  couHtruction  of  sldnwalkR 
shall  bedefra.ved  by  the  owner  of  the  lot 
or  part  of  the  lot  or  block  frontlnx  ou  the 
sidewalk;  and   the  cost  ol  any  sidewalic 


constructod  by  the  city  shall  be  collected, 
if  necessary,  by  the  sale  of  the  lot  or  part 
of  the  lot  or  block  ou  which  It  fronts,  to- 
gether with  the  cost  of  ollectlon.  In  such 
a  manner  as  the  city  council  may  by  ordi- 
nance provide;  and  a  salu  of  any  lot  or 
piirt  of  lot  or  block  to  enforce  collection 
of  costs  of  sidewalks  shall  convey  a  good 
title  to  the  purchaser,  and  the  balance  of 
proceeds  of  sale,  after  paying  the  amonnt 
doe  the  city  and  costs  ol  sale,  shall  be 
paid  by  the  city  t6  the  owner."  An  or- 
dinance was  passed  by  the  city  council 
providing  lor  the  constrnction  ol  side- 
walks, which,  among  other  things,  pro- 
vided: "The  costs  of  the  construction  of 
said  sidewalks  shall  be  a  Hen  In  favor  ol 
the  city  lor  the  amount  thereof  ou  the 
property  of  such  owner.andHald  Men  shall 
exist  In  favor  of  the  city  for  such  costs, 
and  shall  be  by  the  city  enforced  in  any 
court  having  Jurisdiction  of  the  subject- 
matter  of  a  suit  brought  lor  the  purpose, 
and  said  property  sold  acnordltig  to  law 
to  pay  the  cost  of  such  constraction,  be- 
sides the  costs  ol  suit."  Article  876  ol  the 
Revised  Statutes  made  the  assessment  a 
lien  upon  the  lot.  and  we  think  that  the 
power  conlerred  by  It,  to  collect  the  cost 
ol  construction  by  a  sale  of  the  lot  in 
snch  manner  us  the  city  council  might  by 
ordinance  provide,  was  sutlicient  to  au- 
thorise the  passage  of  the  ordinance  pro- 
viding for  the  sale  b.v  process  of  a  conrc  ol 
competent  Jurisdiction.  The  conclusion 
reached  by  the  supreme  court  was  evi- 
dently based  upon  a  construction  otartl- 
cleR474-477ot  the  Revised  Statutes.  These 
articles  relnteto  avenues,  streets,  and  al- 
leys, exclusively:  and  while  it  may  be 
said  that  the  sidewalk  is  a  part  ol  the 
street,  Htill  an  examination  oi  articles  87ri 
and  876,  in  connection  with  those  relating 
to  avenues,  streets,  and  alleys,  will,  as  we 
think,  conclusively  show  that  they  are 
treated  as  distinct  and  separate.  For  the 
construction  of  a  sidewalk  the  lot  may  be 
charged  with  the  entire  cost,  but  It  can  be 
charged  with  only  one  third  of  the  cost  ol 
the  paving  and  repair  of  the  street.  Ar- 
ticle 446  relates  to  the  method  of  sale  for 
taxes.  It  is  general,  but  it  Is  the  method 
of  sale  provided  for  In  article  476,  by  its 
language  directing  the  sale  In  the  manner 
"provided  by  ordinance  for  the  sale  ol 
real  estate  In  the  city  charged  with  the 
payment  ol  taxes  Imposed  by  said  corpo- 
ration." The  method  of  sale,  however, 
for  the  cost  ol  the  conHtruction  ol  a  side- 
walk Is  a  sppciul  provision,  which  will 
control  the  general  provision  In  art<cle 
446.  II,  indeed,  that  provision  should  be 
more  than  the  method  prescribed  (or  the 
collection  of  ad  vuloreni  taxes.  In  the 
rase  of  City  ol  Galveston  v.  Heard, 54  Tex. 
420,  the  suit  was  by  the  city  against 
Heard  to  recover  a  sidewalk  asHesHment 
made  under  a  provision  ol  the  charter  ol 
Galveston,  identical  with  article  376,  and 
to  have  the  property  sold  to  satisfy  the 
lion  ol  the  assessment.  The  right  ol  the 
city  to  proceed  by  a  suit  In  the  district 
court  to  establish  a  lien  and  have  the 
pro|)erty  sold  dues  not  seem  to  have  been 
questioned,  bnt  tliut  is  what  was  done  by 
the  court.  Article  H76  is  a  special  and 
independent  provision  ol  the  charter.  re- 
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latinK  to  the  conBtructiuo  <>f  sidewalks, 
and  ta  uot  In  any  manner  controlled  by 
articles  474-477,  relating  to  avenuea, 
fltreetH,  and  alleye;  nor  is  It  controlled  as 
to  the  manner  ot  sale  by  article  446.  relat- 
ing to  the  sale  of  real  eHtate  for  taxeH  ae- 
Mesited  tbereou.  Tbe  fact  that  tbe  lot  was 
the  boraestead  ot  Hif^Klns  and  his  wife 
would  not  defeat  tbe  lien  of  the  aHsesH- 
ment.  nor  prevent  it  from  belnR  sold  in 
satisfaction  thereof,  even  11  we  could  now 
Inquire  into  that  matter,  after  Judgment 
against  them. 

Appellees  pleaded  In  rMonvention  that 
tbe  property  sold  was  worth  abunt  $3,- 
000,  and  that  the  price  at  which  it  was 
bid  off  was  grosHly  Inadequate,  and  asked 
that  the  sale  be  set  aside.  In  bis  couclu- 
sions  of  fact  the  court  found  that  the  sale 
was  regular;  but  the  judgment  was  ren- 
dered un  another  ground,  which  was  the 
invalidity  or  the  Judgment  in  the  ault  of 
the  city  against  appellees.  In  view  of  tbe 
gross  inadequacy  of  price,  and  because  tbe 
case  went  off  on  another  ground,  wethink 
that  the  first  Judgment  of  the  supreme 
court,  remanding  the  cause  for  another 
trial,  was  right.  The  judgment  of  the 
eoort  below  will  be,  therefore,  reversed, 
and  tbe  cause  remanded. 


WAi-t-ACB  et  «/.  V.  PariTT  et  aJ. 

[Court  of  Cloa  Appeals  of  Texai.    Nov.  8, 
1893.) 

Trbsfass  to  Trt  Title— Evidbxcs—Declab*- 
Tios  OF  Trust. 

1.  An  Instrument  signed  by  T.,  the  record 
oimer  of  land,  nnd  duly  recorded,  which  recites 
thnt  W.  is  a  joint  and  cqiial  owner  of  the  land, 
and  authorizes  him  to  sell  and  convey  one  half 
of  the  same,  and  apply  the  proceeds  to  his  own 
use,  even  it  not  sulHrient  to  work  an  estoppel 
by  deed  as  against  persons  claiiliing  under  T., 
is  KUlficieut  as  evidence  to  make  out  prima 
fade  a  title  in  W.,  and  Is  admissible  in  trespass 
to  try  title  by  the  heirs  of  W. 

2.  The  fact  that  defendants  in  snch  case 
•re  Ktrnngera  to  the  Instrnment.  and  do  not 
claim  title  through  T.,  but  rely  on  their  posses- 
sion,  does  uot  render  the  instrument  inadmia- 
■ible. 

8.  An  instrument  signed  by  T.,  and  re- 
corded, reciting  that  AV.  is  a  joint  and  equal 
owner  with  him  in  certain  land,  and  authoriz- 
InR  and  empowering  him  to  sell  and  convey  one 
half  of  the  same,  and  apply  the  proceeds  to  his 
own  use,  is  good  as  an  aoknowledKuient  or  dec- 
laration of  trust,  and  admissible  in  evidence  in 
trespass  to  try  title  by  the  beira  of  W.  against 
persous  who  merely  rely  on  their  possession. 

Appeal  from  district  court,  Leon  coun- 
ty: NoiiMAN  G.  KlTTIiBI.L,  Judge. 

Action  of  trespass  to  try  title  by  John 
R.  Wallaceand  others  nfcaliist  H.  U.  Fruitt 
and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.    Reversed. 

Joha  It.  Arnold,  for  appellants.  Frost 
dt  Etheriilge,  for  appellees. 

Wii.UAMg,  J.  Appellants  sned  appellees 
in  tbe  district  court  of  Leon  county  in 
trespass  to  try  title  to  recover  720  acres  of 
land,  a  part  of  the  M.Hklnner  league.  Ap- 
pellees pleaded  not  guilty  and  the  statute 
of  limitations.  At  the  trial,  appellants 
showed  that  they  were  tbe  beirs  of  B.  B. 
Wallace,  and  proved  a  regnlar  chain  at 


title  from  the  state  to  it.  J.Towns.  They 
then  offered  In  evidence  the  following  docu- 
ment, which  had  been  duly  recorded  in 
I^eon  county:  "The  state  of  Texas,  coun- 
ty of  Travis:  Whereas.  Benjamin  R.  Wal- 
lace and  myself  are  the  Joint  and  equal 
owners  of  several  tracts  of  land  situate  in 
Leon  county.  In  this  state,  vl%.,  a  leagne 
of  land  granted  to  Skinner,  a  lengue  of 
land  granted  to  Mldkiff,  and  one  half  of 
tbe  league  of  land  granted  to  Allen,  which 
tracts  are  more  particnlarly  described  in 
tbe  deed  of  Nathaniel  Bobbins  to  me,  on 
record  in  tbe  county  ronrt  of  Leon  coun- 
ty: Now,  know  all  men  by  these  presents, 
that  I,  Robert  J.Towns,  do  by  these  pres- 
ents antborlce  and  empower  the  said  Wal- 
lace to  sell  any  portion  ot  said  land,  not 
exceeding  one  half  thereof,  and  to  make 
title  thereof  In  our  Joint  names,  and  apply 
the  proceeds  thereof  to  bis  own  use,  the 
title  to  the  purchaser  to  be  made  with  spe- 
cial warranty.  Witness  my  hand  and 
scroIiforsealthlsaothdayofNov.,  IKSR.  R. 
J.  Towns.  [Seal.]"  Appellees  objected  to 
Its  admission  In  evidence,  because— J^Yrst, 
It  was  not  a  deed  of  conveyance;  aecoad, 
the  recitals  therein  were  no  evldenre 
against  defendants,  who  rely  on  their  pus- 
sesHlon,  and  are  strangers  thereto:  third. 
It  did  not  estop  R.  J.  Towns,  because  not 
shown  to  have  been  acted  upon.  The 
court  su8taine<l  the  objections,  and  ex- 
cluded the  document,  to  which  appellants 
dniy  excepted.  Appellants  also  offered  a 
deed  from  the  tax  collector  of  Leon  county 
to  Prnilt,  one  of  the  defendants,  for  part 
of  the  land  in  controversy,  reciting  a  sale 
and  conveyance  of  It  as  the  property  of 
"an  unknown  owner, "  for  tbe  purpose  o( 
showing  common  source.  This,  upon  ob- 
jection that  an  unknown  owner  was  not 
a  common  source,  and  that  defendants  n- 
lied  npon  Mieir  possession,  was  excluded. 
It  was  shown  In  connection  with  this  offer 
that  the  defendants,  except  one,  claimed 
under  Pruitt.  Thereupon  judgment  was 
rendered  for  ap|)eilee8,  the  judge,  in  his 
conclusions  of  law,  holding  that  tbe  In- 
strument did  not  connect  appellants  with 
the  title  shown  to  be  In  Towns.  The  ap- 
pellees showed  no  title  in  themselves. 
From  this  judgment  the  present  appeal  Is 
prosecuted,  nnd  the  declHlve  question  Is 
whether  or  not  the  Instrument  signed  by 
Towns  was  sufHcient  to  vest  In  Wallace 
tlti<>,  legal  or  equitable,  to  an  Interest  in 
tbe  lap«ls. 

Appellants  contend  that  the  recital 
of  a  joint  legal  ownership  in  Wallace  es- 
toppe<l  Towns,  onii  was  admissible  to 
show  the  acqulHitlon  of  his  IpkhI  title  to 
onebair  by  Wallac^;  and  thnt, even  If  such 
recital  has  not  the  effect  of  an  estoppel.  It 
Is  prima  fucte  evidence  of  an  acquisition 
of  title,  and  therefore  admissible.  Appel- 
lants contend  that  the  statement  was 
only  an  ex  part tf  admission  ot  Towca,  not 
shown  to  have  been  ncted  upon,  and  not 
evidence  against  them,  and  that,  even  if  It 
estopped  Towna,  It  could  huve  no  effect 
against  straneers  to  the  Instrument. 
That  the  makerof  a  deed  may  be  estopped 
to  deny  the  truth  of  recitals  therein  Is  a 
well-settled  doctrine  of  tbe  comm<m  law. 
Says  Greenleuf:  "Iw  regard  to  recitals  In 
d«ed8,  the  general  rale  is  that  all  parties 
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to  a  de««l  are  bMom)  by  tbe  recitals  there- 
in, wliicli  operate  aa  an  rstoppel,  working 
on  tbe  Interest  In  the  land  If  it  be  a  deed 
ol  conveyance,  and  binding  both  parties 
and  privies,— prlv lea  lu  blood,  privies  in  es- 
tates, and  privies  Inlaw.  Between  sucb 
parties  and  privies,  the  deed  or  other  mat- 
ter revlted  need  not  at  any  time  be  other- 
wjse  proved;  tbe  recital  u(  It  In  the  sub- 
sequent deed  beinK  cnnrlasive.  Thus  the 
recital  of  a  leaHc  in  a  deed  of  release  Iscod- 
elusiveevldence  ui  '.lie existence uf  tbe  leaw 
aKainst  the  parties  and  all  others  clalm- 
InK  under  them  in  privity  of  estate."  1 
Ureenl.  Ev.  §  28.  BlKeiow.  after  tracing 
the  history  of  the  role,  and  showinK  that 
It  arose  from  the  peculiar  efllcacy  once 
given  to  an  instrument  by  t lie  use  of  a 
seal,  and  referrinn  to  modern  legislation 
diepenslns:  with  tbe  use  of  seals, says:  "In 
snch  states  the  question  of  estoppel  by 
atatemencs  and  recitals  In  written  Instru- 
ments must  depend  upon  Intention,  to  be 
determined  (from  the  writinK  Itself)  by  the 
consideration  whether  the  stntenient  or 
recital  was  deslKncd  to  furnish  a  basis  of 
action  by  tbe  parties;  in  other  words, 
whether  they  intended  to  bind  themselves 
to  contract  that  tbe  facts  ebonld  be  as 
stated."  BiRfclow,  Bstop.  p.  36».  "Where 
the  recital  involves  a  contract,  it  estops; 
if  It  dot's  not  involve  a  contract,  it  oper- 
ates only  HB  8  unilateral  Keneral  admis- 
sion, nnd  is  open  to  explanation.  But  a 
recital  In  a  deed,  thooKh  not  estopping, 
may  malie,  even  against  the  heirs  of  tbe 
grantor,  a  prtinn  fnitle  case."  2  Whart. 
£v.  §  1(M0.  The  general  doctrine  of  es- 
toppel, arising  from  reiitals  in  deeds,  has 
Iteen  recognized  by  our  supreme  court. 
Utirdy  V.  Oe  l.eon, 5  Tex. 243.244:  Williams 
V.  Obandler,  25  Tex.  11.  Tbe  inxtrument 
signed  by  Towns  evidently  came  within 
the  rules  above  quoted  from  BIgelow  and 
Wharton,  lor  determining  whether  or  not 
a  particular  recital  works  an  estoppel 
against  the  groiitor  and  his  privies.  It 
wasevidently  intended  t<>''furnisha  basis" 
lor  action  to  Wallace,  and  "to  contract" 
that  the  fact  should  be  as  stated ;  fur  the 
instrument  proceeds,  in  view  of  tbe  fact  i>f 
Joint  ownership,  to  clothe  Wallace  wltb 
fall  lawful  power  to  tienureliis  interest  out 
of  the  land  by  a  sale,  and  tbe  execution  of 
Joint  conveyances  wltii  spetTlul  warranty. 
The  recital  involved  a  cuiitract  with  Wal- 
lace, which  is  stated  by  Wlinrton  as  the 
test  by  which  Its  effect  an  an  estoppel  Is  to 
be  determined.  As  against  Towns,  and 
all  parties  claiming  under  hira,  the  lustra 
ment  would  tlierefore  be  admissible  in  evi- 
dence; and,  whether  we  hold  that  It  would 
create  against  them  an  estoppel  or  not.  It 
woiild  certainly  makea  prlmn  titcieawtv. 

The  ease  of  Burk  v.  Tomer,  70  Tex.  276, 
15  8.  W.  Rep.  a^e.  is  referred  to  by  both 
parties.  In  that  case  there  %fas  no  gen- 
eral discussion  of  tlie  doctrine  of  estoppel 
by  deed.  Both  parties  claimed  under  one 
who  had  conveyed  to  two  persoiis  a  land 
eertlflcate,  reciting  In  his  deed  a  complete 
chain  of  title  to  hlms<-lf.  The  plaintiff 
proved  no  chain  of  title  to  this  grantor, 
but  relied  on  common  source  and  the 
recital  in  the  deed.  The  defendant,  while 
holding  title  to  one  ball  tbe  land  under 
this  conveyance,  also  asserted  that  ttie 


common  grantor  liad  no  cbalo  of  tftle, 
but  that  tbe  title  had  remained  in  others, 
from  whom  such  grantor  claimed  to  have 
ac(|nired  it,  and  that  as  against  them  be 
(defendant)  had  perfected  title  by  limita- 
tion. The  court  say:  "The  recital  of  a 
particular  (act  is  at  least  evidence  against 
the  parties  to  the  conveyance  and  their 
privies.  It  follows  that  tbe  facts  stated 
in  tbe  conveyance  from  l^ane  to  Qeorge  .1. 
Torner  and  R.  J.  Turner  were  prima,  iaeti' 
proved  by  tbe  Introduction  in  evidence  of 
that  conveyance  as  against  thedefendant, 
who  received  a  deed,  and  went  Into  pos- 
session of  the  land  under  that  title.  Tbe 
burden  was  then  shifted  upon  the  defend- 
ant, and,  in  order  to  defeat  the  action,  it 
was  lncumt>ent  upon  him  to  show  that 
the  recital  aato  one  ormoreof  the  convey- 
ances was  not  true.  Tbe  deeil  of  Lane 
was  evidence  for  him  as  well  as  against 
him;  and  if  be  had  shown  that  either 
Asbby,  theorlglnalgrantee. Glare, Manlfee, 
or  Hodges  had  never  transferred  the  cer- 
tificate, and  that  be  bad  acqnired  the  title 
of  either  by  tbe  statote  of  limitations,  be 
would  have  been  entitled  to  a  Jodgment, 
onless  we  should  hold  him  estopped,  which 
wo  are  not  now  prepared  todo. "  The 
defendant  had  failed  to  show  these  facta, 
nnd  Judgment  was  therefore  against  him. 
8o  this  case  does  not,  as  we  understand 
It,  either  reject  or  aOIrm  the  doctrine  of 
eatopfiel  by  recitals  in  deeds.  Hikwever,  if 
the  instroment  from  Towns  co  Wallace 
was  Mdmissible  against  appellees  at  all, 
tbe  decision  of  the  questiun  before  us 
would  be  the  same  whether  it  estopped 
Towns  and  his  privies  or  was  only  prliBH 
facie  evidence.  It  is  clear  that,  as  aKainst 
Towns  and  his  belrs.  and  other  parties 
holding  under  him,  the  instrument  would 
have  been  admissible,  and  sofflclent,  at 
least,  to  make  a  prima  facte  case.  Bat 
appellees  claim  that  they  were  strangers 
to  tbe  document,  and  theref<iro  not  to  be 
aHected  by  it.  The  attitude  tn  which  the 
case  stood  when  the  paper  was  offered 
was  this:  Tbeevldence  showed  legal  title 
in  Towns,  with  appellants  seeking,  by 
this  document,  to  show  that  their  ances- 
tor had  acquireil  title  from  or  with  him, 
to  an  interest  in  it:  and  appellees,  by  their 
objection,  standing  on  their  possession, 
an<i  asserting  the  title  to  be  still  In  Towns. 
Any  trnnsactloD,  tbe  effect  of  which  would 
l>e  to  vest  Towns'  title  to  the  land  or  a 
part  of  It  In  appellantH,  was,  for  the  mere 
purpose  of  deralgning  title,  admissible, 
though  It  might  appear  to  be  entirely  be- 
tween Towns  and  Wallace,  and  although 
appellees  may  not  have  been  parties  to  It. 
The  mere  fact  that  appellees  would  not 
be  bound  by  such  transaction  would  not 
render  It  InadmlsHiblo  to  prove  title  In  ap- 
pellants through  Towns,  for  a  deed  of  con- 
veyance, or  a  Judgment  between  Wallace 
and  Towns,  would  not  estop  them  aniens 
tbey  claimed  under  it. 

There  is  nodoubt  the  aothorities  all  sap 
that  a  recital  in  a  deed  does  not  estop 
strangers  to  It,  but  <inly  parties  and  their 
privies  In  blood,  in  estate,  or  lu  law 
Washburn,  after  stating  this  rule,  adds* 
"But  a  person  in  piissession,  sustaining 
his  possession  by  no  other  title  than  a 
dealal  tbat  a  former  owner  had  parted 
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with  hiH  rlKht.  Is  DOt  a  straoRer.  H» 
becommt  privy  In  estate  to  him  whuae  title 
be  maiutainH,  and  Ih  cuncluiled  by  what 
destroys  it  In  hlsliundn;  (or,  If  title  chd 
be  traced  by  B.  to  A.,  and  K.  can  (usteu 
upon  A.  the  Incapacity  of  asxertinK  IHs 
riffht  in  con8e>)ueDce  of  his  admisHlon  that 
he  has  conveyed  to  U.,  It  is  not  iast  that 
one  standinR  on  A.'s  claim  only,  and  re- 
lylDR  on  no  superior  right,  should  be  per- 
mitted to  contest  the  existence  nf  a  fact 
which  those  interested  have  settled."  3 
Washb.  Real  Prop.  p.  117,  §§  -19.  50.  He 
refers  to  Kinsman  v.  Looinls.  11  Ohio, 
47K,  and  other  authorities.  BlgelowntateH 
the  same  proposition,  (BlRelow,  Estop,  p. 
280,)  and  refers  to  the  same  case  wlthont 
cHticlsm.  In  that  case  ono  of  the  deeds  In 
plaintiff's  title  recited  the  execution  of  an- 
otiier  deed  necessary  to  complete  the 
chain.  The  deed  thus  recited  was  not 
otlierwi'-ieshown.  The  defendants  showed 
DO  paper  title,  but  stood  upon  their  pos- 
seitsion,  claiming,  as  do  the  appellees  here, 
that  the  recital  did  not  bind  them,  and 
did  not,  as  against  tbem,  prove  the  for- 
mer deed.  But  the  court  held  that  it  did, 
and,  after  uslnK  the  lanenaxe  above  quot- 
ed from  Washburn,  adds :  "The law  there- 
fore wisely  attaches  the  disability  of  A.  to 
all  who  maintain  his  title,  and  permits 
such  estoppels  to  be  used  not  merely  de- 
fensivel.v.  but  to  sustain  actions  of  eject- 
ment. 2  Hil.  Abr.  401.  The  present,  case 
affords  a  proper  application  of  these  rnles. 
The  sole  defense  consists  In  maintaining 
an  outstanding  title  in  Swift;  but  a  factis 
shown  by  Swift's  adniisoion  which  proves 
this  title  has  no  existence,  and  that  the 
estate  has  pnssed  to  plaintiff, — an  admis- 
sion which  binds  not  Switt  only,  and  bis 
heirsand  assignees,  butall  who  seek  protec- 
tion under  the  xhelter  of  his  name."  Kins- 
man v.  Loomis,  11  Ohio. 479.  Theseexpres- 
sionsare  HO  applicable  to  this  case,  and  dis- 
pose so  fully  of  the  question  before  us,  that 
we  need  add  nothing  to  them.  We  do  not 
wish  to  be  understood  as  holdinc',  how- 
ever, that  appellees  are  estopped  by  the 
recital  In  Towns'  deed  from  allowing  any 
defense  to  the  action,  or  any  title  to  the 
land.  We  mean  only  to  decide  that  the 
instrument  can  be  used  to  deraign  title 
from  Towns. 

There  is  another  view  of  that  document 
which  equally  entitles  appellants  to  use  it 
MS  evidence.  It  recites  that  tlie  subscriber 
and  Wallace  are  the  Joint  equal  owners  o( 
the  land,  and  the  evidence  us  it  stood  at 
tlie  trial  shows  that  the  absolnte  legal 
title  was  In  Towns.  The  effect  of  the  deed 
was  therefore  to  acknowledge  that  Tuwns 
was  holding  the  land  to  the  extent  of  one 
ball  In  trust  for  Wallnco.  Tlie  Instrument 
was  good  as  an  acknowledgment  or  dec- 
laration of  a  trust.  "There  Is  no  particn- 
lar  formality  required  or  necessary  in  the 
creation  of  a  trust,  and  the  statute  of 
frauds  will  be  satisfied  if  the  trust  can  be 
manifested  or  proved  by  any  subsequent 
acknowledgment  by  the  trustee,  as  by 
an  express  declaration,  or  any  memoran- 
dum to  that  effect,  or  by  letter  under  his 
band,  or  by  bis  answer  In  chancer.y,  or 
by  bis  affidavit,  or  by  a  recital  In  a  bond 
or  deed,  or  by  a  pamphlet  written  by  the 
truateos."  2 Perry, Trusts, p. 6S, 5  82.   "But 


if  there  is  an  absolute  conveyance  of  tbe 
legal  tide  to  the  supposed  trustee,  and 
there  Is  no  declaration  of  a  trust  prior  to 
or  at  the  time  of  the  conveyance  by  the 
grantor,  and  the  cestui  que  trust  at- 
tnrapts  to  charge  the  grantee  with  a  trust 
in  respect  to  the  land,  he  most  produce 
some  writing  signed  by  tbe  grantee  of  the 
legal  title  in  order  to  charge  him  with  the 
trust."  Id.  p.  71,  §  88.  2  Pom.  Eq.  Jur.  § 
1007, says:  "  When  the  trust  Is  not  created 
In  and  by  the  Instrument  of  conveyance,  it 
may  be  sufflclently  declared  and  evidenced 
by  the  trustee  to  whom  tbe  land  is  con- 
veyed, or  who  becomes  the  holder  of  the 
legal  title;  and  this  may  be  done  by  a 
writing  executed  simultaneously  with  or 
snbsequent  to  tbe  conveyance,  and  such 
writing  may  be  of  the  most  inlurmal  na- 
ture." Numerous  Illustrations  of  the  doc- 
trine in  adjudged  cases  are  given  by  tliette 
authors.  The  ono  most  nearly  in  point 
which  we  have  examined  lain  Insurance 
Co.  V.  Campbell,  U5  111.267,  in  which  the 
bolder  of  an  absolute  deed  to  land  gave 
written  notice,  signed  by  her,  that  it  in 
fact  belonged  to  a  named  beneflclary. 
The  court  lield  this  a  sutflcierit  declaration 
of  the  trust.  We  therefore  conclude  from 
these  authoiitles,  even  if  we  should  bold 
that  by  tbe  deed  the  legal  title  to  one  half 
the  land  did  not  pass  from  Towns  to  Wal- 
lace by  estoppel,  tbat  Instrument  Is  still 
sufficient  to  show  an  equitable  title  in 
Wallace  to  such  half,  and  that  this  would 
be  sufficient  to  entitle  appellants  to  re- 
cover until  appellees  show  some  superior 
right.  This  makes  It  nnnecexsary  to  para 
upon  the  ruling  as  to  the  tax  deed.  Had 
tbe  deed  from  Towns  to  Wallace  been 
properly  excluded,  there  would  have  been 
no  reversible  error  in  ruling  out  the  tax 
deed.  It  did  not  show  tbat  defendants 
held  under  Towns,  and,  if  it  bad,  appel- 
lants could  not  connect  themselves  with 
him  without  the  instrument  we  have  been 
considering.  Tbe  rule  as  to  common 
Bonrce  had  no  application.  No  other 
tacts  were  shown  that  would  have  given 
effect  to  the  tax  deed  in  appellants'  favor. 
Because  of  the  error  of  the  court  in  ex- 
cluding tbe  instrument  from  Towni<  to 
Wallace  the  Judgment  Is  reversed,  and  the 
case  remanded.    Reversed  and  remanded. 


Campbbll.  v.  WiaoiNS,  Tax  Collector. 

(Court  of  Civil  Appeals  of  Teoxit.    Deo.  18, 

1893.) 

Railroad  Compakiks— Exemption  from  Taxa- 
tion—Taxation  OP  MoSBT  TV  Baxk. 
1.  Act  Aug.  5,  1870,  Incorporating  the 
I.  R.  Co.,  granted  it  bonds  of  the  state,  and  ex- 
empted its  property  from  taxation  for  five 
years.  The  company  consoiidnted  with  the  H. 
&  Gr.  N.  R.  Co.,  and  afterwards  Act  March  10, 
1875.  expressly  rcrognizing  the  consolidation, 
sabstltuted  for  tlie  bonds  certain  lands,  and  ex- 
empted from  taxation  for  25  years  the  company 
and  its  successors  and  assigns,  "and  its  and  their 
capital  stocic,  rights,  franchises,  railroads  con- 
structed and  to  be  constructed  pursuant  to  Act 
Aug.  5,  ISTO,  and  this  act,  rolling  stock,  and  all 
other  propeit.v"  then  or  thereafter  to  be  owned 
or  possessed  b.v  it  or  its  successors,  in  virtue  of 
Act  Aug.  5,  1870;  but  the  act  further  provided 
that  the  exemption  should  not  apply  to  toe  lamls 
oi  railroads  which  at  the  time  of  the  cousolidi^ 
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tion  belonged  to  the  H.  &  O.  N.  R.  Co..  or 
which  had  since  been  or  miRht  thereafter  be 
constructed  or  acquired  under  its  charter,  and 
that  the  act  should  not  ej^empt  any  lands  to 
which  the  consolidated  company  might  be  en- 
titled by  virtue  of  the  charter  of  the  H.  &  G. 
N.  It,  Ck).,  or  the  franchises,  roadbed,  rolling 
stock,  or  any  property  acquired  or  thereafter 
to  be  BfMinired  by  virtue  of  the  charter  of  the 
H.  &  G.  N.  R.  Co.  Hdd,  that  a  petition  to 
enjoin  the  collection  of  taxes  on  money  earned 
by  the  consolidated  company,  which  alleged  that 
the  money  was  earned  by  the  consolidated  com- 
pany, and  not  acquired  by  virtue  of  the  char' 
ter  of  the  H.  &  G.  N.  R.  Co.,  and  was  there- 
fore exempt  from  taxation,  was  demurrable, 
since  the  averment  might  be  true,  and  still  the 
money  might  have  been  earned  by  the  operation 
by  the  consolidated  company  of  the  line  of  rail- 
road constructed  by  it  in  accordance  with  the 
charter  of  tliu  H.  &  G.  N.  R.  Co.,  in  which  co»e 
it  would  not  be  exempt.  Pleasants,  J.,  dissent- 
ing. 

2.  Althongh  a  deposit  in  bank  sabject  to 
the  sight  check  of  the  depositor  is  usually  held 
to  be  only  a  debt  against  the  bank,  it  is  re- 
garded by  the  laws  of  Texas  providing  for  the 
rendition  of  property  for  taxation  as  cash,  and 
as  such  is  not  subject  to  be  set  off  for  the  pui^ 
poses  of  taxation  by  the  liabilities  of  the  de- 
positor. 

3.  A  depositor  of  money  in  bank  subject  to 
bis  sight  check  cannot  escape  its  taxation  as 
cash  by  showing  that  the  bank  did  not,  at  the 
time  it  was  assessed,  actually  have  so  much 
money  in  its  vaults. 

Appeal  from  <ll8trlct  court,  Smith  coao- 
ty ;  Fkux  J.  McCono,  JudRe. 

Salt  by  T.  .M.  Campbell,  receiver  of  the 
Interuatlonai  A  Great  Northern  Railroad 
Compiiny,  axaiiiDt  Ed  B.  Wlgsrina.  col- 
lector of  taxes  of  Smith  county,  to  enjoin 
the  collection  of  «:ertaln  taxen.  From  a 
fudgmeo*'  diHrnlttoIng  the  cause,  plaiDtiO 
appeals.    AtHrmed. 

John  M.  DutiCHfi  pikI  O.  H.  Oould,  for 
appellant.    ./««.  .U.  iSc/ivdrt/s,  lor  appellee. 

Gakbbtt.  C.  J.  Action  by  T.  M.  Camp- 
bell, an  recelrer  of  the  International  ft 
Gredt  Northern  Railroad,  brought  In  the 
district  court  of  Kmlth  county,  to  enjoin 
the  appellee,  as  collector  of  taxeB  of  said 
<;<iunty,  from  collecttnK  certain  taxes  as- 
sesRed  atralnst  said  railroad  on  money  In 
the  hands  of  npiiellant,  aa  receiver,  for  the 
years  1K90  and  ISDl,  and  to  enjoin  the  sale 
of  certain  property  which  had  been  levied 
on  by  said  collector  therefor.  A  tempo- 
rary injanution  was  Ki'anted  by  the  Jtidffn 
in  chambers.  Un  trial  of  the  cflune,  March 
17,  limi,  the  court  sustained  general  and 
opeclal  demurrers  to  the  petition  and  trial 
amendment,  and,  plnintirf  having  declined 
to  further  amend,  the  cause  was  dlsmiKsed 
at  his  cost,  and  as  leceiver  he  was  ordered 
to  pay  the  taxes  sought  to  be  enjoined. 
The  seizure  of  the  property  was  made  on 
February  4, 1892,  and  plaintiff  at  once  ap- 
plied to  the  court,  by  a  petition  filed  In 
the  cause  No.  3.123,  Jay  Gould  v.  The  In- 
ternational &  Great  Northern  Railroad 
Company,  and  obtained  a  temporary  re- 
straining order  forflveduys,  until  he  could 
prepare  an  original  petiticm  tor  injunc- 
tion. This  order  was  granted  by  the 
Jndge,  nnd  this  suit  (or  injunction  was 
then  instituted.  Plaintiff's  first  amended 
original  petition,  filed  .March  15,  1K<J2,  and 
bis  trial  amendment,  tiled  March  1U,  1S92, 
4«how  bia  cause  of  action,  substantially. 


as  follows:  That  plaintiO  wan  the  dul.v-ap- 
polnted  and  acting  receiver  of  the  Interna- 
tional &  Great  Northern  Railroad  In  a  suit 
of  Jay  Gould  v.  The  International  &  Great 
Northern  Railroad  Company,  No.  3,123, 
and  as  such  receiver  was,  and  had  been  ffir 
more  than  six  mimths  puHt,  in  possession 
of  and  operating  the  International  ft 
Great  Northern  Railroad  Company,  to- 
gether with  all  Its  property;  that  defend- 
ant, Ed  B.  Wiggins,  was  the  tax  collector 
of  Smith  county:  thaton  February4, 1K92, 
said  tux  pollector,  nnder  the  proviuions  of 
article  4746,  Rev.  St.  Tex.,  levied  on,  seized, 
and  took  Into  bis  possession,  and  from  the 
poAseHslon  of  plaintiff,  as  receiver,  certain 
cars,  fully  described  by  number  and  char- 
acter, and  certain  real  estate,  also  fully 
described:  all  of  said  property  being  the 
property  of  the  International  ft  Great 
Northern  Railroad  Company, In  the  hands 
of  plaintiff  as  receiver.  It  was  averred 
that  the  cars  were  situated  upon  the  main 
line  and  track  of  tlie  company,  in  the  city 
of  Tyler,  and  were  necessary  to  the  opera- 
tion of  said  railroad  ;  that  by  the  levy  the 
main  line  and  switches  were  blocked,  and 
the  traffic  upon  the  main  line  of  said  rail- 
road, through  tiie  city  of  Tyler,  was  Im- 
peded nnd  materially  Interfered  with. 
Plaintiff  averred  that  on  February  4,  1892, 
the  court  had  granted  a  temporary  injunc- 
tion, to  continue  In  force  no  longer  than 
five  days,  proviiled  tliat  plHlntiff  did  not 
file  within  said  time  an  original  suit  by  in- 
junction tor  a  temp<>rary  and  permanent 
injunction  to  restrain  the  defendant ;  that 
plaintiff  feared  that  said  property  or  other 
property  in  his  hands  wonld  again  be 
seized,  and  was  threatened  with  seizure, 
by  the  defendant:  and  he  charged  tliat 
suld  levy  and  Impending  seizure  would 
worklrreparable  injury  to  him  as  receiver, 
and  to  the  property  in  his  hands,  by,  in  a 
measure,  suspending  and  blocking  the 
traffic  upon  snid  road,  and  rendering  hini 
Ilalile  to  shippers  for  delays,  for  failure  to 
furnish  cara.and  In  recelvingand  forward- 
ing shipments,  and  by  clouding  and  com- 
plicating the  title  to  said  real  estate  by  a 
sale  for  taxes.  It  wus  alleged  that  said 
seizure  was  made  for  the  purpose  of  satls- 
fylngcertaln  assessments  made  by  the  tax 
assessor  of  Smith  county,  for  state  and 
county  taxes  upon  the  property  of  the  In- 
ternational &  Great  Northern  Railroad 
Company,  on  account  of  certain  supposed 
deposits  with  the  bank  of  Bonner  &  Bon- 
ner, in  Tyler,  Smith  county,  Tex.,  assessed 
as  "money  on  hand:"  thit  said  assesg- 
roents  were  on  the  sum  ot  f402,5flS.<)0,  for 
the  year  IS'JO,  and  on  the  sum  of  ?274,4S5.- 
41.  for  the  year  1k91,  and  the  taxes  for 
which  the  seizure  was  made  amounted  for 
theyear  18!I0  to  the  sum  of  93.»25  8:iand 
for  theyear  1891  to  the  sum  of  «2,r>84.48. 
Plaintiff  alleged  that  all  the  money  on 
which  the  tax  wus  levied  was  money 
earned  by  the  International  &  Great 
Nortliern  Railroad,  and  not  acquired  by 
virtue  of  the  charter  of  the  Great  North- 
ern Railroad  CompHny  or  the  HouHton  & 
Great  Northern  Railroad  Company,  and 
was  therefore  exempt  from  taxation  under 
the  special  act  ot  the  leglslntnre  of  Texas, 
approved  March  10,  1875,  the  whole  of 
which  act  he  setontln  his  trial  amend- 
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ment,  as  well  as  the  act  of  the  legialaturo 
iDCurporAtliiK  the  International  Uiillroad 
Company, passed  AugiiHt  5, 1970.  Plaiutlff 
fortlipr  alleged  that  lie  was  Informed  and 
believed,  and  so  charged,  that  the  receivers 
of  the  Interufltlonal  &  Great  Northern 
Ballruad  had  no  such  amount  of  fanda  in 
the  hands  of  said  tiank  at  the  dates  men- 
tlone;].  nor, indeed, any  amount  above  the 
llubilUles  of  the  receivers  toother  roads 
and  individuals  on  account  of  debts  and 
frelKbt  balances  due  on  account  of  ex- 
change of  frelKbt  with  other  ruada,  that 
all  of  the  funds  arising  Irom  the  operation 
of  the  railroad  were  deposited  by  the  re- 
ceivers with  said  banlc,  purxuaut  to  the 
orders  ot  the  district  court  of  Smith  coun- 
ty, and  all  frpl^ht  balances  and  dues  to 
other  lines  and  individuals  were  paid 
therefrom;  that  in  fact  a  very  iarKO  per- 
centaKO  of  the  funds  so  deposited  was  not 
the  property  ot  the  receivers,  and  beloai^ed 
to  other  Hues.  PlalntlH  attached  to  bis 
petition,  as  an  exhibit,  a  copy  of  a  protest 
flied  for  plaintiff  by  bis  cashier  with  the 
comtniflfiloners'  court  ot  Smith  county, sit- 
ting as  a  board  ot  equalisntlon,  on  July 
23, 1S91,  which  be  alleged  was  a  true  and 
correct  statement  of  tlie  condition  of  said 
deposit,  and  that  on  AuKOst  6, 1891,  the 
said  board  of  eqnalication  fixed  the  as- 
sessments at  the  amounts  as  before  al- 
leged. Said  statement  showed  theamount 
of  the  deposit  with  Bonner  £  Bonner  to 
i>e,  on  January  1.  1K90,  9(m,9>J0..')4.  It 
showed  liatiilltleH  of  the  receiveru  of  that 
date,  which  were  claimed  as  de<inctionM: 
(1)  Cash  collections  for  other  railroads 
on  account  ot  freight,  ticliets,  and  car 
Hervlcein  transit,  $152,891.64;  (2)  rent  un 
Colorado  river  bridge.  ^15,500;  (3)  lease 
on  O.  (1.  i%  H.  It.  R.,  «2S,SJ0:  (4)  cash  on 
Jay  Qdiild  judKmeut,  actually  iiaid,  but 
not  credited  on  booka,  fur  want  of  rundi- 
er,  950.1)00;  (0)  pay  rolin  and  pay  ciiecka, 
$143,882.83;  voucliersfor  Huppliesaiid  huIb- 
ries  ot  ofiicerH,  92SI.741.7d:  total,  $(>(i7,741.- 
79;  balance,  $02,751.25.  It  also  abnwed 
credits  due  the  International  &  Great 
Northern  Railroad  from  other  roadH,  ou 
account  ot  trelKhi,  tlcketH,  and  car  Herv- 
Icen,  on  January  l,l«90,$4)3.iSa.l6.  There 
was  a  slmilnr  statement  made  by  exhibit 
tor  .Tauoary  1,  1S91.  That  tliere  was  a 
memorandum  nia<leoiieai.*li  asseHaraent  as 
fixed  by  the  board,  signed  by  VV.  S.  Ucrn- 
don  as"Keneral  Holicitortor  the  receivers, " 
as  follows:  "This  asRessment  agreed  to 
bv  the  receivers  of  the  I.  &  U.  N.  K.  R.  Aug. 
6th,  ISOI."  That,  at  the  time  of  the  siRn- 
ingofsald  meniornuda  plaintiff  was  one 
of  the  receivers  of  aald  railroad,  jointly 
with  T.  R.  Donuer,  and  that  the  said  \V. 
S.  HerndoD  had  not  the  power  and  au- 
thority, without  the  knowledge  and  con- 
sent of  plaintiff,  to  enter  into.  In  the  name 
of  the  receivers,  an.r  such  contract  or 
agreement,  and  that  the  aame  was  made 
without  tbeknowledsreorconReatof  plain- 
tiff, and  was  not  binding  on  plaintiff  or 
the  property  which  hp  representHd.  He 
further  charged  that  although  the  books 
of  Bonner  &  Bonner  showed  that  on  Jan- 
uary 1, 1K90.  and  on  January  1, 1891.  the 
receivers  had  large  sumn  of  money  on  de- 
pu*'*t,yet  in  truth  thesiiid  bank  had  In  Its 
Tanlts  or  In  its  posBeesiun  on  January  1, 


1890,  from  all  noxtreem,  la  mnaey.  only  tlie 

sum  of  $.^,.*>57.*i5,  and  on  January  1,  ^^Ut. 
In  monpy,  only  the  sum  uf  $3S,722.77. 
That,  of  the  money  on  band  In  nald  bank 
on  January  1,  ixW,  $54,569.85  consisted  uf 
the  United  States  nontaxable  notes,  and 
of  the  money  on  hand  January  1,18U1,  $31,- 
722.77  cousisced  of  United  States  nontaxa- 
ble notes,  leaving  the  amount  of  taxable 
moneys  on  bund  In  said  bank  on  January 
1,1890.  from  all  sources,  $4,988,  and  the 
amount  of  taxable  moneyH  ou  band,  from 
all  sourcea.  on  January  1, 1891,  the  sum  of 
$7,00U,  which  sums  were  assessed  ai{aiiMt 
Bonner  &  Bunner,  an  shoJvn  by  th«  assesa- 
nient  rolls;  and,  if  the  said  receivers  had 
any  balance  in  their  favor  un  deposit  ae- 
count  with  Bunner  &  Bonner  on  said  re- 
spective dates,  the  same  was  merely  a  debt 
or  credit  with  them,  not  liable  to  aBueiw- 
ment  in  the  county  of  Smith,  but,  if  nt  ail, 
in  the  county  of  Anderson,  where  it  was 
alleged  the  principal  otBce  and  domicile  uf 
the  Intprnatlonal  &  Great  Northern  Rail- 
road Company  and  of  the  receivers  were, 
and  which  credits  could  only  be  aaaeased 
as  to  such  Hum  an  should  appear  an  a  bal- 
ance after  deducting  all  liabilities  as  bnFore 
set  out.  Wherefore,  it  was  alleged  the 
said  asaesRmont  and  the  attempted  collec- 
tion ot  taxes  were  without  authority  ot 
law, aud  wholl.v  void;  and  plaintiff  prayed 
lor  an  injunction  restraining  delendaot 
and  hla  auL-cesaors  in  oflice  tromfartlier  in- 
terferlng  witii  the  property  of  the  Interna- 
tional &  Great  Northern  Railroad  Com- 
pany, in  the  hiinda  of  pluintifl  as  receiver, 
un  account  of  ta.\ea,and  corumanding  him 
to  desist  from  further  levies,  aud  to  releaae 
the  property  levied  on,  and  to  restore  it 
to  the  possession  of  plain  tiff.  Defendant 
excepted  to  the  petition,  that  it  was  whol- 
ly Insufficient  to  entitle  the  plaintiff  to  the 
relief  for  which  he  prayed.  He  also  ad- 
dressed Rpucial  exceptions  to  the  sufficien- 
cy of  the  petition,  and  bis  general  demor- 
rer  and  special  exceptions  sut&clently  pre- 
sented the  questions  raised. 

The  principal  question  in  the  caPc  is  pro- 
sen  ted  by  the  appellant's  first  assignment 
of  error  as  follows:  "The  court  erred  ia 
dissolving  the  injunction,  because,  under 
thu  special  statutes  set  out  In  full  in  plain- 
tiff's trial  amendment,  the  prupert.v  or 
money  upon  which  their  tax  is  levied  Is 
exempt  from  taxation." 

The  incorporation  of  the  International 
Railroad  <?ompan.y  by  the  legislature  uf 
the  state  of  Texas,  by  the  act  ot  August 
5, 1870.  and  tl:e  granting  to  that  company 
of  bonds  of  the  state  amounting  to  $ltf,- 
000  a  roiie,  and  an  exemption  of  its  proper- 
ty from  taxation  for  5  years,  as  well  as 
(he  compromise  act  of  March  10, 1x75,  by 
which  lands  were  substituted  in  place 
of  the  bonds,  and  an  exemption  of  the 
property  of  the  company  from  taxation 
for  25  yeuPH  was  made.  Is  familiar  history 
in  the  legislation  of  this  state.  By  the  act 
of  August  5,  1m70.  which  was  the  charter 
ot  said  company,  the  route  over  which  the 
line  of  railroad  was  to  be  constructed 
was  designated,  the  nsunl  charter  powers 
and  provisions  were  conferrefl  and  made, 
the  bonds  vrere  grunted,  and  tb!  property 
of  the  company  was  exempted  from  taxa- 
tlun.    Afterwards  the  iutemational  Rail- 
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road  Gompany  wan  consolldatecl  with  the 
HuURton  &<)re»t  Northern  Railroad  Com- 
pany. Wh^n  the  controversy  about  the 
honOR  or  thu  Btato  to  the  International 
Rnilroarl  Company  wa«  Hettled  by  the 
conopronilse  act  of  1875,  the  conRoUdaMun 
of  the  tcvo  companies  hud  already  taken 
place,  and  was  recognized  by  Hald  act. 
The  act  was  entitled  **An  act  for  the  relief 
of  the  International  Railroad  Company, 
now  cor>Hol!d>tted  with  the  Honstou  & 
Great  Northern  Rnllroad  Company,  un- 
der the  name  of  tlin  International  &  Great 
Northern  Ilnllrond  Company."  The  pre- 
amble to  Ruid  act  rpeite<l  the  act  of  Incor- 
poration of  the  Internutional  Railroad 
Company:  the  tyrant  of  the  bonds  of  the 
state  to  i>aid  company  by  Hald  act;  that 
about  200  miles  of  Raid  railroad  had  been 
constrncted;  und  that  said  company  had 
been  consolidated  with  the  Houston  & 
Great  Northern  Railroad  Company,  it 
alrto  referred  to  the  qiu-sttons  that  had 
arisen  ns  to  the  Icgul  liiibllity  of  the  state 
to  deliver  Raid  bimdR,  and  decluied  the 
purpose  ot  tlie  act  to  be  that  "these  queg- 
tlonfi  should  bf  definitely  settled  by  n  Jast 
and  reasonable  compromise."  Section  1 
of  the  act  Is  as  follows:  Section  1.  "Re  It 
enacted  by  the  leelslature  of  the  state  of 
Texas,  that  in  full  settlement  of  and  satis- 
faction of  all  claims  of  ihe  said  the  Inter- 
natlonal  Railroad  Compnnv  and  of  the  said 
the  International  and  Great  Northern 
Railroad  Comtiany  a^ralnst  the  state  for 
bonds,  under  the  proviKlons  of  the  ninth 
section  of  tho  aforesaid  net  of  Ani^nst  5,  A. 
D.  1S70,  there  is  hereby  granted  to  the  said 
taflt-named  company.  Its  sucressors  and 
assigns,  twenty  seetluus,  ot  six  hundred 
and  forty  acres  each,  ol  the  unappropriat- 
ed public landsof  the  Rtate, for  each  mlleol 
railroad  which  hasbeen  or  which  may  here- 
after be  constructed  pursuant  to  the  au- 
thoiity  conferred  by  the  said  act  of  .August 
6,  A.  D.  1870.  And  the  said  company.  Its 
•nccessors  and  a.^sltrns,  shall  linre  the 
right  to  locate  said  lands  as  headrlght 
certificates  were  formerly  located,  with- 
out being  ander  obligation  to  locate  al- 
ternate flections  for  the  state;  and  the 
said  lands  and  thecertlticates  Issned  there- 
for ai-e  hereby  exempted  and  released  from 
all  state,  county,  town,  rity,  municipal, 
■orothertaxesfor  the  period  of  twenty-five 
years  from  the  dateof  the  respective  certif- 
icates issued  therefor.  And  the  said  rail- 
road company  and  its  successors,  and  its 
and  their  capital  stock,  rights,  franchises, 
railroads  constrncted  and  to  beconstruet- 
«ri  pui-Hnant  to  the  act  of  Angnst  5,  A.  D. 
1H70,  and  this  act,  rolling  stock,  and  all 
other  property  which  now  Is  or  hereafter 
may  be  owned  or  possesfied  by  said  com- 
pany or  Its  successors  in  virtue  of  the  said 
act  ol  August  5,  A.  D.  1870,  is  hereby  ex- 
empted and  released  from  all  state,  coun- 
ty, town,  city,  municipal,  or  other  (axes, 
for  n  period  <iftwenty-nve  years  from  the 
8th  day  of  Augortt,  A.  D.  1875, except  irown- 
ty  and  municipal  taxes  In  such  counties, 
cities,  and  towns  as  have  donated  th<?lr 
bonds  to  aid  In  the  construction  of  said 
railroad;  but  this  exception  shall  not  re- 
main In  force  In  any  county,  city,  or  town 
whieh,  having  thu8d<inated  bonds,  shall 
make  d«fa»)t  in  the  payment  of  either  the 


Interest  or  princlptil  thereof:  prorMea, 
that  this  exemption  from  taxation  shall 
not  heconstrned  to  Include  orapply  to  the 
lands  or  railroads  which  at  the  time  of 
the  consolidation  hereinbefore  recited  be- 
longed to  the  Houston  &  (ireat  Northern 
Railroad  Company,  or  which  has  since 
been  or  hereafter  may  be  construe  ;ed  or 
acquired  under Itscharter:  provided, noth- 
ing in  this  act  contained  shall  liesocon- 
strned  as  to  exempt  from  taxation  any 
lands  to  which  the  company  may  be  enti- 
tled by  virtue  of  the  charter  of  the  (Jreat 
Northern  Railroad  Company,  or  the  fran- 
chise, ro8dbe<l,  rolling  stock,  or  any 
property  acqnlred  or  hereafter  to  be  ac- 
quired by  virtue  of  the  charter  of  the 
Great  Northern  Railroad  Company,  and 
the  lands  granted  by  this  act  shall  not  be 
sold  to  any  other  corporation  or  to  any 
person  in  trust  for  the  use  or  benefit  ol 
said  company:  and  provided,  further, 
that  the  state  shall  not  be  liable  for  any 
deficiency  of  the  unapproprlafed  public 
domain  on  which  to  locate  said  land  cer- 
tificates, nor  shall  any  of  such  nnloca ted 
certificates  ever  constltutea  claim  against 
the  state. "  Section  2  provides  for  the  Is- 
sue of  the  land  cprtiflcntes  by  the  commis- 
sioner of  the  general  land  office  for  20  sec- 
tions'for  each  mile  of  railroad  which  has 
been  heretofore  constructed  pursuant  to 
the  aforesaid  act  of  August  6,  A.  D.  1870." 
Section  3  provides  for  the  Inspection  of  the 
railroad  in  sections  of  10  miles,  construct- 
ed "as  authovlispd  by  the  said  aetofAn- 
Kust  5,  A.  D.  ISH)."  Section  7  provides  for 
tl)e  acceptance  of  the  provisions  of  the  act 
by  the  stockholders  of  the  International 
&  Great  Northern  Railroad  Company, 
and,  upon  such  acceptance,  that  after 
compliance  therewith  by  thestatethe  said 
act  "shall  be  and  couHtitute  a  full,  final, 
and  conclusive  settlement  of  all  the  claims 
and  demands  of  said  company  against  the 
state  for  bonds,  under  the  lilnth  section 
of  the  said  net  of  August  5,  A.  D,  1870.  and 
this  act  shall  also  be  held  to  constitute  an 
Irrepealnble  contract  und  agrenment  be- 
tween the  state  and  the  said  company,  its 
successors  and  assigns." 

The  consolidation  of  the  Internotlonal 
Railroad  Company  with  the  Houston  3k 
Oreat  Northern  was  authorized  by  sec- 
tion 14  of  the  act  of  August  5,  A.  D.  1870. 
Incorporating  the  International  Railroad 
Company,  is  recognized  In  the  compromise 
act.  and  thebenefitsoftheactare  extended 
to  the  consolidated  International  A  Great 
Northern  Railroad  Company,  as  to  all 
rights  and  property  acquired  under  the 
charter  of  the  International  Knllrond 
Company.  It  must  be  observed  that  the 
compromise  act  does  not  In  any  manner 
Interfere  with  the  charter  of  the  Hrmston 
ft  Great  Northern  Railroad  Company, 
and  only  "such  parts  of  the  said  act  of 
August  5,  A.  D.  1870,  entitled  'An  act  to 
Incorporate  the  International  Railroad 
Company,  and  to  provide  for  the  aid  ot 
the  state  of  Texas  in  constructing  the 
same.'  and  all  other  laws  inconsistent 
with  the  provisions  of  tljls  act,  are  hereby 
repealed.  A  clear  distinction  Is  made 
and  observed  between  the  two  railroads 
which  wereorlglnally  chartered  by  the  Ing- 
islatore,  and  the  ownership  of  the  consoil- 
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datf>d  company  of  its  railroad  property 
Is  recoKnUeil  by  the  luKisIatare  rh  derUed 
trum  two  Hources,  namely,  tbat"whlcb 
now  ia  or  bereatter  may  be  owned  or  pos- 
sessed by  said  company  [International  &. 
Great  Northern  Railroad  Company]  or  Its 
succeHsors,  in  virtue  ot  the  said  act  of  An- 
Kiist  5,  A.  U.  1870, "and  the  lands  and  rail- 
roads "  which  at  the  time  of  the  consoli- 
dation hereinbefore  recited  belonffed  to 
the  MouHton  &Oreat  Northern  Railroad 
Company,  or  which  has  since  been  or 
hereafter  may  be  conslrocted  or  acquired 
under  its  chnrter;"  also,  lands,  franchise, 
roadbed,  rolllne  stock,  or  any  property 
"acquired  or  bereafter  to  be  acquired  by 
▼irtne  of  the  charter  of  the  Great  North- 
ern Railroad  Company."  The  original 
act  of  incorporation  of  the  International 
Railroad  Company  exempts  from  the 
payment  of  all  taxes  "the  capital  stock 
and  property  of  said  company,"  while 
the  compromise  act,  after  esemprjuK  from 
taxation  the  lands  granted  In  lieu  of  the 
bonilH,  makes  the  folio wini;  exemption: 
'And  the  said  railroad  company  and  Its 
Huccessors,  and  Its  and  theircapital  stock, 
riKhts,  franchises,  railroads  constructed 
and  to  be  constructed  pursuant  to  the 
said  act  of  August  6,  A.  U.  1870,  and  this 
act,  rollinic  stock,  and  all  other  property 
wlilch  now  is  or  liereai'ter  may  be  owned 
or  possessed  by  said  company  or  Its  suc- 
cessors In  virtue  of  said  act  of  August  5, 
A.  D.  1S70,  Is  hereby  exempted  and  released 
from  all  state,  county,  town,  city,  munic- 
ipal, or  othor  taxes  for  a  period  ot  twenty- 
flve  years  from  the  5th  day  ot  Augnst,  A. 
D.  1873. "  The  exemption  of  "said  railroad 
company  and  Its  successors,  and  its  and 
their  capital  stock,"  etc.,  does  not  Ktve 
any  greater  scope  to  the  exemption  than 
as  to  the  property  enumerated  ;  for  if  such 
were  the  purpose,  it  would  be  useless  to 
enumerate  the  property  that  wns  to  be 
exempted,  and  the  property  enumerated 
was  such  as  belonsed  to  the  International 
&  Great  Northern  Railroad  Company,  ac- 
quired from  the  International  Itnllroad 
Company  by  reason  of  the  consolidation 
of  the  two  companies,  which  Included  the 
railroad  constructed  or  to  be  constructed 
pursuant  to  the  charter  of  1870  and  the 
compromise  act  of  is'it,  as  well  as  all  oth- 
er properly  then  owned  or  possessed  by 
the  international  Railroad  Company,  or 
that  ml^ht  thereafter  be  owned  or  pos- 
sessed by  said  company  or  its  successors 
in  virtue  of  the  charter  of  the  Internation- 
al Railroad  Company.  In  order  to  leave 
no  doubt  as  to  what  property  should  be 
exempted,  the  law,  after  expresslniz  as 
plainly  as  It  could  that  It  was  to  be  only 
such  property  as  the  new  company  was 
entitled  to  t>y  reason  of  its  acquisition  of 
the  charter  rights  and  privileges  ot  the 
International  Company,  maketi  two  pro- 
visos, in  which  it  Is  expressly  stated— 
F/rst,  that  the  exemption  should  not  ap- 
ply to  the  lands  or  railroads  which  at  the 
time  of  the  consolidation  lieloneed  to  the 
Houston  &  Great  Northern  Railroad  Com- 
pany, or  thnt  miehc  since  have  been  or 
miKht  aft/>rwards  be  constructed  or  ac- 
quired by  Its  charter:  and,  acconrl,  after 
repeating  that  the  lands  to  which  the 
<3reat  Mortbem  Bailroud  Company  might 


be  entitled  should  not  be  exempt,  the  law 
stated  also  that  nothinf;  in  the  act  con- 
tained should  be  so  construed  as  to  nxempt 
from  taxation  the  franchise,  roadbed, 
rolling  btock,  or  any  property  acquired  by 
virtue  of  the  charter  of  said  company. 
This  was  as  it  should  be.  The  act  wiia 
fur  the  relief  of  the  Internntlonnl  Rail- 
road Company,  and,  In  view  ol  the  con- 
solidation, such  relief  should  have  bee» 
and  was  Kranted  only  so  far  as  the  riitht 
thereto  existed  under  the  charter  of  1470, 
incorporatlUR  the  International  Railroad 
Company.  While  the  iefrlHliitnre  and  the- 
Ititernational  A  Great  Northern  Railroad 
Company,  as  the  successor  of  the  luter- 
natloiial  Railroad  Company,  n^ay  have 
made  the  consideration  for  the  release  of 
the  state  from  its  obligation  to  Issue- 
bonds,  manifest  in  some  other  manner, 
as  by  the  exemption  of  all  the  property 
of  tbe  consolidated  company,  still  the  de- 
sign Is  apuareiit  to  make  It  applicable  a» 
nearly  as  possible  with  the  rights  of  the- 
Inlernutlonal  Railroad  Company,  as  they 
existed  under  its  charter,  and  restrict  the 
grant  of  lands  to  such  railroad  as  should 
be  built  along  the  route  designated  iu  tbe 
charter,  and  the  exemption  from  taxation 
to  the  property,  the  acquisition  of  whicli' 
might  be  traced  to  the  exercise  of  the 
franchise  granted  thereby.  This  was  well 
expressed  In  the  discussion  of  this  act  in- 
the  case  of  International  &  G.  N.  R.  Co.  v. 
Anderiion  Co.,  59  Tex.  661,  by  Judge  Stait- 
To.\,  in  delivering  tbe  oplulon  of  the  court. 
In  the  following  language:  "The  act  fur- 
therevidences  thattheexemptionfrom  tax- 
ation of  property  belonging  to  the  ctmsoll- 
dated  company  was  to  be  restricted,  nar- 
rowly and  closely,  to  such  property  as  it 
held  or  might  hold  under  the  charter  orig- 
inally granted  to  the  International  Rnll- 
roadCompany, and  that  the  benefits  other- 
wise to  the  consolidated  con^pany  should 
be  tor  and  on  account  ot  acts  which  tbe 
International  Railroad  Company  had  al- 
ready performed  under  its  charter,  or  sncb 
as  the  consitildated  company  might  per- 
form after  the  date  of  the  act  under  that 
charter  or  the  act  now  In  consideration." 
The  assessment  in  this  case  was  against 
money  deposited  by  the  receivers  of  tbe 
International  &  Great  Northern  Railroad 
with  Bonner  &  Bonner,  bankers,  In  the 
city  ot  Tyler.  Money  Is  property,  In  a  le- 
gal sense.  At  the  time  of  the  passage  of 
the  compromise  act,  and  now,  the  laws 
of  this  state,  in  providing  for  the  rendition 
of  property  for  taxes,  mention  money  as 

Broperty  snbject,  to  taxation.  2  Pasch. 
>lg.  art.  77l:{;  Rev.  St.  arts.  4671.  4710. 
Rut  the  appellee  has  invoked  for  tbe  con- 
struction of  the  word  "property."  as  used 
in  the  act,  the  ntle  of  noscttiir  h  socils, 
and  contends  that  the  meaning  of  tbe 
word  In  this  Instance  must  be  ascertained 
by  refeieuce  to  the  kind  of  property  that 
is  exempted,  in  terms,  and  that  the  word 
as  used  In  the  act  can  apply  only  to  prop- 
erty of  a  like  character  to  that  which  is 
exempted  by  name,  and  that  money  is 
not  exempted  from  taxation,  by  a  proper 
construction  of  the  act.  We  do  not  deem 
It  necessary,  however,  to  determine 
whether  we  may  resort  to  this  construc- 
tion in  this  instance  or  not,  tor  tbe  appd« 
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lant  has  not,  by  the  allegation*  in  bis 
petitiuii,  broiiKbt  tbe property  upon  which 
the  tax  ban  been  aHseeMed  wlthiu  the  ex- 
emption. HIn  allesation  Is  "  tliat  all  the 
money  on  which  this  tax  la  levied  wan 
money  earned  by  the  International  & 
Great  Northern  Railroad,  and  not  ac- 
quired by  virtue  of  the  charter  ut  the 
Ureal  Northern  Railroad  Corapany  or  tbe 
Houston  &  Great  Northern  Railroad  Com- 
pany, and  la  therefore  exempt  from  taxa- 
tion under  aald  special  act,"  which  he  seta 
Ont  In  fnll.  This  allegation  may  be  very 
true.  Tbe  money  may  bare  been  earned 
by  the  operation  of  tbe  International  & 
Great  Northern  Railroad  of  all  its  line  as 
a  system,  and  not  acquired  by  virtue  of 
the  charter  of  the  Great  Northern  Rail- 
road Company  or  the  Huuston  &  Great 
Northern  Railroad  Company,  and  still 
not  be  exempt,  it  is  not  shown  that  tbe 
money,  or  a  part  of  it,  waa  not  earned 
by  the  operation  of  tbe  line  of  railroad 
constructed  in  accordance  with  the  char- 
ter of  the  Houston  &  Great  Northern 
Railroad  Company  or  the  Great  Northern 
Railroad  Company,  by  the  International 
&  Great  Northern  Railroad  Company. 
Such  belni;  the  case,  it  Is  not  necessary 
for  ns  to  decide  whevher  or  not  tbe  term 
"property,"  as  need  In  the  act,  would  in- 
clude money,  and  so  exempt  the  deposits 
assessed  for  taxation.  Nor  is  It  necessary 
to  consider  whether  or  not  the  exemp- 
tion from  taxation  applies  only  to  prop- 
erty peculiar  and  necemsary  or  convenient 
to  the  conatrnctlon  and  operation  of  the 
railroad  constructed  and  tobeconstructed 
by  virtue  of  the  charter  oltbelnternatlon- 
al  Railroad  over  tbe  route  designated  in 
that  charter,  and  upon  this  point  tbe 
court  expresses  no  opinion. 

.Appellant's  second  asalKument  of  error 
is  HS  fulldws:  "The  court  erred  In  d'.a- 
miasInK  the  plaintiff's  petition,  hut  should 
have  held  It  over  for  a  hearina;  on  the 
merits,  b<>cau8e  said  petition  was  sworn 
to,  and  showed  that  plaintiff  was  not 
liable  for  nearly  all  the  taxesclaimed  by  de- 
fendant, and  stated  in  tbe  judgment,  but 
for  a  much  less  amount  only,  if  said  prop- 
erty was  not  protected  by  aald  special  ex- 
emption law;  and.  defendant's  answer 
not  lielnfc  sworn  to,  the  court  should 
have  heard  proof  of  the  amount  of  taxps 
actnnlly  due,  as  that  was  an  issue  made 
in  tlie  cause  by  the  pleadln«;s. "  If  tbe 
piaintiff'e  petition  failed  to  disclose  a  koikI 
cause  of  action,  there  was  no  error  In 
suhtalnInK  the  defendant's  exceptions 
thereto.  In  such  event,  1  lie  plaintiff  hav- 
lUK  declined  to  amend,  the  proper  prac- 
tice would  be  to  render  Judgment  for  the 
defendant,  dismissing  tlie  plaintiff's  canse, 
as  was  done  by  the  court.  Such  would 
be  a  trial  on  the  merits.  As  we  have  al- 
ready held  that  the  petition  did  not  allege 
facts  suttlcient  to  show  that  the  money 
was  exempt  from  taxaticm,  the  suit  was 
properly  (ilsinissed,  unless  the  court  erred 
in  si>me  other  respect,  as  to  tbe  sutticlency 
of  tbe  facts  to  show  a  cause  of  nction. 
The  fact  that  the  petitUm  was  sworn 
to  will  not  be  claimed  to  give  aid  to  the 
l«Kal  sufficiency  of  tbe  alleKadons,  if  it 
should  appear  from  the  facta  stated  that 
plalntltl  would  not  be  entitled    to   have 


the  valuation  of  the  property  reduced  be- 
low tbe  nsaeaament  as  made.  A  demur- 
rer would  reach  aucb  delects  in  allega- 
tions, althouKb  there  mlKbt  not  De  a 
sworn  answer  denying  the  fncts.  Ap> 
pellant  contends  that  tlio  assessment 
should  be  reduced  because— i* 'ret,  tbe 
deposit  was  subject  to  set  off  by  tbe  lia- 
bilities of  the  receivers;  and,  In  tbe  sec- 
ond place,  liecause  tbe  amount  of  the  as- 
sessment was  not  in  the  hands  of  Bonner 
&  Bonner  In  actual  cash,  altboiigb  the 
deposit  account  showed  more  than  that 
amount  to  the  credit  of  the  receivers. 
Facts  were  also  stated  showing  that  the 
commissioners'  court,  sitting  as  a  board 
of  equalization,  had  fixed  the  amount  of 
tbe  assessment.  Although  a  deposit  sub- 
ject to  tbe  sight  check  of  tbe  depositor  Is 
usually  held  to  be  nothing  moi-e  than  a 
debt  against  the  hank,  still  It  Is  regarded 
by  tbe  law  of  this  state  providing  for  the 
rendition  of  profterty  for  taxation  as 
cash,  and  as  such  It  is  not  subject  to  be 
set  off  by  the  liabilities  of  the  taxpayer. 
Rev.  St.  arts.  4672,  i&ii,  (6.)  This  cannot 
be  disproved  by  showing  that  as  a  mat- 
ter of  fact  tbe  bank  did  ncit  hn  ve  so  much 
mouey  In  Its  vaults  at  tbe  time,  because 
antflcient  fands  of  tbe  banic  may  be  on 
deposit  In  other  banka  to  meet  its  draft 
for  tbe  entire  amonnt,  and  under  well- 
known  banking  rules  a  percentage  of  the 
deposits  Is  usnally  loaned  to  custom- 
era.  iStlli,  whenever  the  sight  check  of  the 
depositor  is  presented,  it  must  be  paid, 
and.  In  ordinary  business  altdirs.  such  de- 
posits are  treated  as  money :  and  the  stKt' 
ute  defines  money  as  Including  "every  de- 
posit wlilch  any  person  owning  the  same 
or  holding  in  trust,  and  residing  In  this 
state.  Is  entitled  to  withdraw  in  money 
on  demand."  Taking  the  statement  as 
furnished  by  the  pialittllf.  It  would  seem 
that  the  board  of  equallcatlon  bad  al- 
lowed greater  deductions  than  be  was 
legally  entitled  to.  As  It  was  not  neces- 
sary for  the  defendant  to  furnish  proof 
of  tlie  amonnt  of  taxes  due,  the  same  fully 
appearing  from  the  facts  stated  in  tbe 
plaintiff's  petition,  there  was  no  error  on 
that  ground,  aa  set  out  In  appellant's 
tbird  assignment  of  error,  In  rendering 
Judgment  requiring  iilm  to  pay  tbe  taxes, 
as  the  i-ecelver  appointed  by  the  court, 
for  the  property  against  which  the  tax 
had  been  assessed.  The  Judgment  of  the 
court  below  will  be  affirmed. 

Plrasan'ts,  J.,  (lilsseiitlnff.)  I  cannot 
concur  in  the  decision  rendered  by  tlie 
court  In  this  case.  The  decision  holds 
that  nnder  the  act  of  March  10, 1875.  the 
plaintiff  la  not  exempt  from  taxation: 
that  only  the  property  acquired  and 
owned  by  plaintiff  under  and  by  virtue  of 
the  act  of  August  5,  1870,  inc<irporating 
the  International  RalUvuy  Company.  Is 
exempt;  and  that  all  property  acquired 
and  owned  by  plaintiff  under  and  by  vir- 
tue of  the  charter  of  tbe  Houston  &  Great 
Northern  Railway  Is  sul>Ject  to  taxation. 
If  this  construction  of  the  act  in  question 
be  correct,  th?n,  of  conrae,  all  moneys 
earned  by  the  plnintlff,  except  such  ns  are 
earned  by  the  operation  of  that  branch  ot 
ita  road  which  waa  constructed  under  tbe 
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aet  hif orporatlng  the  International  Rail- 
way, Hre  Hubject  to  tnxation;  and  as  tbe 
petition  fur  Injnnctlon  does  not  aver  that 
the  tax,  the  collection  uT  wblob  it  ReekH  to 
enjoin,  la  upon  money  earned  by  the 
operation  of  thutbraucborplalntWHroad, 
the  exceptions  to  tbe  petition  were,  in 
my  lodgment,  well  taken,  and  the  lower 
conrt  did  not  err  in  suRtnlning  them,  and 
rendering  judgment  for  tbe  appellee,  when 
the  appellant  declined  to  make  further 
amendment  to  its  petition.  It  is  there- 
fore from  the  construction  placed  by  tbe 
majority  of  this  court  upon  the  act  of 
March  10,  187^,  that  i  dissent.  One  oi  tbe 
cardinal  rules  for  construing  statutes  is 
that  effect  and  operation  must  be  given 
to  every  part  of  tbe  act.  This  canon 
aeema  to  have  been  ignored  by  the  conrt 
in  this  Instance.  After  the  preauibie, 
which  recites  the  caoses  and  considera- 
tions which  led  to  tlie  passage  uf  the  law, 
and  which  recites  the  fact  that  tbe  Inter- 
national Railway  Company  has  been  con- 
solidated with  the  Houston  &  Oreat  North- 
ern Railway  under  the  name  of  the  Inter- 
national &  (Ireat  Northern  Rullrond 
0(>mpany,  tbe  language  uf  the  act,  in  its 
flrst  section,  is  In  thexK  words:  Section  1. 
"  Be  It  enacted  by  tbe  legislature  of  the 
state  of  Texas  that  In  full  settlement  of 
and  satisfaction  of  all  claims  of  the  said 
the  International  liallroad  Company  and 
of  the  said  the  International  &  Great 
Northern  Railroad  Company  against  the 
state  for  bonds,  under  tbe  provisions  of 
the  ninth  section  of  the  aforesaid  act  of 
August  .5, 1870.  tnere  is  hereby  granted  to 
the  said  last-nametl  company.  Its  sncees- 
sors  and  assigns,  twenty  sections,  of  six 
hundred  and  forty  acres  each,  of  the  un- 
appropriated public  lands  of  the  state, 
for  each  mile  of  railroad  whl:h  has  been 
and  which  may  bt>re<iftpr  be  constructed 
pursuant  to  the  authority  conferred  by 
the  said  act  of  August  6. 1870.  And  the 
said  company.  Its  successors  and  aiislgns, 
shall  have  the  right  to  locate  said  lands 
as  liHiidright  certlHcates  were  formerly 
located,  without  being  under  obligations 
to  locate  alternate  sei-tiims  for  the  state; 
and  the  said  lands  and  tbe  certificates  Is- 
sued therefor  are  hereby  exempted  and  re- 
leased from  all  state,  county,  town,  city, 
mnniclijal,  and  other  taxes  for  tbe  period 
of  twenty-live  years  froH.  the  date  of  the 
re«|)ectlvo  certificates  lssue<d  therefor. 
Andthosnld  railroad  coini>aiiy  and  Its 
successors  and  Its  assignees,  tlielr  capital 
stock,  rights,  franchises,  railroads  con- 
structed and  to  he  cunstructed  pursuant 
to  the  act  of  Au'^ust  5, 1X7(1,  and  this  art, 
rolling  stock,  and  all  other  property 
which  now  is  or  hereafter  may  be  owned 
or  possessed  by  said  company  and  its 
sucreasors  In  virtue  of  tbe  snld  act  of  Au- 
gust 5, 1S70,  Is  hereby  exempted  and  re- 
leased from  all  state,  county,  town,  city, 
mnnlcipal,  and  other  taxes  for  a  period  of 
twenty-five  years  from  the  5th  day  of  Ao- 
gost,  A.  D.  1S75,  exrept  county  and  ntnnic- 
ipal  taxes  in  snch  counties,  cities,  and 
towns  as  have  donated  their  bonds  to  aid 
In  tbe  constractl<»n  of  said  railroad :  but 
this  exception  shall  ni>t  remain  In  force  in 
favor  of  nny  county,  city,  or  town  which, 
having  thus  donated  bonds,  shall  malie 


default  tn  the  payment  of  eltlMr  tbe  lo- 
tereat  or  principal  thereof:  pr(>vlde<l,  that 
this  exemption  from  taxation  shall  not  be 
construod  to  Inclade  or  apply  to  tbe  lands 
or  railroads  which  at  tbe  time  of  the  con- 
solidation hereinbefore  recited  belonged 
to  tbe  Houston  &  Great  Nortbera  Rail- 
road Company,  or  wbieli  has  since  been 
or  hereafter  may  be  constructed  or  ac- 
quired under  its  charter:  provided,  noth- 
ing In  this  act  contained  shall  be  so  con- 
strued as  to  exempt  from  taxation  any 
lands  to  which  the  company  may  be  en- 
titled by  virtue  of  the  ebarterof  tbe  Great 
Northern  Railroad  Company,  or  the 
franchise,  roadt>ed,  rolling  stock,  or  any 
property  acquired  or  hereafter  to  be  ac- 
quired by  virtue  of  the  charter  of  the 
Great  .Northern  Railroad  Company,  and 
the  lands  granted  by  this  act  shall  not  be 
sold  to  any  other  corporation  or  to  any 
person  in  trust  for  the  use  or  benefit  of 
said  company:  and  provided, further,  that 
the  state  shall  not  be  liable  for  any  defi- 
ciency of  tile  unappropriated  public  do- 
main on  which  to  locate  said  land  certif- 
icates, nor  shall  any  of  such  unlocated 
certlHcates  ever  constitute  a  claim  against 
the  state." 

This  act.  It  is  scarcely  necessary  to  say, 
has  been  eonstrued  to  he  a  binding  and 
subsisting  contract  between  tbe  state  of 
Texas  and  tbe  corp<iratlon  contracted 
with,  and,  before  ws  proceed  to  give  our 
interpretation  of  the  statute,  it  is  well  to 
settle  and  keep  In  mind  who  the  other 
party  to  the  contract  is.  It  is  not  the 
artificial  being  created  b.v  the  act  of  An- 
Kost  5,  A.  D.  IN70,  the  International  Rail- 
road Corapan.v,  nor  the  other  corporation 
referred  to  In  the  preamble  of  the  act,  th«f 
Houston  &  Great  Northern  Railroad  Com- 
pany, for  it  is  expressly  recited  in  the  pro- 
amble  that  tbe  flrst-named  corporation 
had,  as  It  was  authorized  to  do  under  the 
act  of  the  5th  of  August,  A.  D.  lx7U,  con- 
solidated with  the  Houston  &Great  North- 
ern Railroad  under  the  name  of  the  In- 
ternational &  Great  Northern  Railroad 
Company,  and  thus  by  the  act  of  consoli- 
dation a  new  artificial  person  had  been 
brought  into  being. endowed  and  luvested 
with  all  the  rights,  powers,  privileges, 
and  franchises  owned  and  posseosed  and 
enjoyed  by  the  two  corporations,  whose 
beings  had  been  merged  into  Its  own,  ex- 
cept so  fur  as  such  rights,  powers,  privi- 
leges, a  n<l  frauL-hlHes  are  abrogated,  cur- 
tailed, or  restrained  by  the  act  now  under 
conHiileration.  It  is  then  with  this  new 
artlticial  |>erson,  the  International  & 
Great  N<»rthern  Railroad  Company,  that 
tiie  state  has  contracted;  and  if  we  give 
effect  and  meaning,  as  we  should  do,  to 
every  sentence  and  clause  of  the  act,  tak- 
ing the  language  In  Its  plain  and  obvious 
meaning,  we  think  that  tiie  corporation 
it«elf  is  exempt,  an<l  all  the  property  then 
owned  or  to  bencquired  in  tiie  future, save 
snch  as  by  the  words  of  the  act  is  exclud- 
ed from  the  exemption,  is  exempt  from 
every  speciesof  taxation  known  to  the  law. 
The  property  of  tiie  company  which  Is  ex- 
cluded from  the  exemption  ln—Flr.<rt,  that 
which  is  expressly  exempted  In  the  clause 
of  the  act  declaring  tlie  exemption,  to 
Wit,  property  lying  and    being   In   such 
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conntlea,  cities,  and  towna  as  had  donat- 
ed bonds  to  aid  In  the  (.'onBtniction  of  the 
International  Kallrood;  and,  seconr/,  the 
property  expresHly  named  In  the  flfKt  and 
veeond  provisos  of  the  act,  to  wit,  the  land 
and  railroads  which  at  the  time  of  the 
eonsolldatlon  preTioosly  mentioned  l»e- 
lonKed  to  the  Houfiton  &  Great  Northern 
Railway, or  which  have  been  or  may  here- 
after l)e  acquired  or  constructed  under  the 
charter  of  tuat  corporation,  and  all  lands 
to  which  the  contracting  corporation, 
the  appellant  herein,  mlfcht  be  entitled  by 
virtue  of  the  charter  of  the  Great  North- 
ern Railroad  Company,  and  the  fran- 
chlKe,  roadbed,  rollln?  stock,  or  any  prop- 
erty acquired  or  hereafter  to  be  acquired 
by  virtue  of  the  charter  of  the  Great  North- 
ern Railway  Company.  Now,  what  prop- 
erty could  be  acquired  by  the  plaintiff  In 
the  suit,  the  International  &  Great  North- 
ern Railroad,  by  virtue  of  the  charter 
granted  to  the  Great  Northern  Railroad  ? 
Obvlonsly,  the  railroads,  tncludlni;  road- 
beds, rolllrg  stuck,  and  franchise,  bnllt 
alon^  and  upon  the  linen  upon  which  the 
Great  Northern  Railroad  was,  nnder  Its 
charter,  authorized  to  construct  and  oper- 
ate roads,  and  all  lands  to  which,  nnder 
the  then  existing;  law  of  the  state,  the 
corporation  would  be  entitled  for  cou- 
MtructtnK  sufh  ruads.  Thus,  by  Klvlpg 
effect  to  every  sentence  of  the  act,  we  find 
that  not  only  Is  certain  property  owned 
by  the  corporation,  the  International  4 
Great  Northern  Railroad,  exempt  from 
any  Hpi'cles  of  taxation,  but  the  corpora- 
tion Itself  Is  exempt.  Such  is  the  plain  and 
unequivocal  language  of  the  statute. 
But  the  opinion  of  the  conrt  Just  pro- 
nounced, in  ubvlouadlsreeard  of  the  canon 
which  requires  that  every  word  and  every 
sentence  of  an  act  ranst  be  Riven  Its  nsual 
and  ordinary  slgniOcntion,  denies  that  the 
corporation  Is  exempt  from  taxation,  and 
restricts  the  exemption  given  by  the  act 
to  the  property  owned  by  the  corporation 
by  virtue  of  the  act  of  the  5th  of  August, 
A.  D.  1870.  Under  this  construction,  this 
corporation  may  be  subject  to  an  occupa- 
tion tax  or  an  Income  tax  scf  onerous  as 
to  render  Its  franchise  worthless,  and  yet 
the  statote,  as  we  have  seen,  expressly  de- 
clares that  said  corporation,  the  Interna- 
tional &  Great  Northern  Railroad,  shall 
be  exempt  from  every  species  of  tax.  If, 
ns  we  tliink,  the  act  exempts  the  corpora- 
tion from  any  species  of  tux,  the  conclu- 
sion Is  irresistible  that  the  Judgment  of  the 
lower  court,  which  subjects  the  revenue  of 
the  company  derived  from  the  operation 
of  Its  roads  to  taxation,  is  erroneous,  and 
should  be  reversed,  and  judgment  rendered 
for  the  appellant,  perpetuating  the  Injunc- 
tion, and  restraining  the  collection  of  tax 
assessed  upon  the  moneys  of  the  company 
in  the  bands  of  Its  receiver. 


Sarns  v.  State. 
(Covin  qf  Criminal  Avwali  of  Texat.    Doc.  81, 

Ji'STiHABLS  Homicide  —  Provocation  of  Diffi- 

CtJLTT — IXSTRl'CTIOSS. 

1.  Ou  a  murder  trial  It  appeared  that  de- 
fendant was  with  bis  father  and  his  brother, 
v.20s.w.no.24 — 47 


when  the  father  inquired  for  deceased,  statine 
that  he  (the  father)  was  kmdk  to  see  deceased 
to  have  a  settlement  with  him.  A  conTersa- 
tion  then  took  place  between  the  father  and 
the  deceased.  The  first  words  understood  by 
the  witnesses  were  spoken  by  deceased,  who 
said  he  was  "may  hombre,"  which  was  trans- 
lated by  the  interpreter  as,  "I  am  very  much  of 
a  man,  and  stated  by  him  to  mean  a  challenge 
to  en^ge  in  a  fight  with  the  person  to  whom  It 
is  addressed.  To  this  the  father  replied,  "And 
so  am  I  muy  hombre,"  and  immediately  jumped 
off  his  horse.  When  the  father  did  this,  de- 
ceased jumped  oyer  a  fence  is  the  direction  of 
the  father  and  his  sons,  and  ran  around  them, 
to  where  his  carbine  was  standing.  When  de- 
ceased jumped  the  fence,  defendant  drew  his 
pistol,  and  as  deceased  ran  around  for  his  car- 
bine, and  got  near  to  it,  defendant  shot  him  in 
the  back.  Neither  defendant's  father  nor 
brother  was  armed.  Held  that,  as  all  presump- 
tions are  in  favor  of  defendant,  a  peaceable  bus- 
iness settlement,  and  not  the  settlement  of  some 
diflicnlty,  must  have  been  intended  by  the 
father  when  he  inquired  for  deceased,  and  that, 
as  the  first  language  calculated  to  provoke 
trouble  was  the  challenge  of  deceased,  it  was 
error  to  charge  that  defendant  was  not  justi- 
fied in  killing  deceased  to  save  the  life  of  his 
father  if  the  dlificulty  was  provoked  by  defend- 
ant, his  father,  or  his  brother. 

2.  The  court  cannot  assume  that  the  father 
may  have  said  something  to  deceased,  not  heard 
bj  the  witnesses,  which  provoked  the  difiiculty, 
since,  to  legally  and  justly  convict  a  citizen, 
there  should  be  evidence  supporting  every  hj. 
potbesis  from  which  guilt  is  sought  to  be  in- 
ferred. 

3.  To  be  deprived  of  the  full  right  of  self- 
fense,  defendant  must  not  only  provoke  the  dif- 
ficulty, but  he  must  intend  to  do  so;  and  if  the 
father  and  his  sons  sought  deceased  for  a  law- 
ful purpose,  and  did  a  wrongful  act,  but  the  aot 
was  not  unlawful  nur  calculatea  nor  intcnd'jd 
to  provoke  the  difficulty,  the  right  of  defeml.int 
to  defend  himself  ur  his  father  wjuld  not  be 
abridged. 

4.  An  instmction  that  the  killing  was  not 
justifiable  if  defendant,  his  father  or  his  broth- 
er, sought  deceased,  and  "by  way  of  wrong- 
ful act  on  their  part  provoked  the  difiiculty.  Is 
too  abstract,  as  the  court  should  name  the  act 
done  or  language  used  by  defendant,  his  father 
or  his  brother,  intended  to  provoke  the  combat. 

Appeal  from  district  court,  Nueces  conn-. 
ty ;  J.  C.  RrssKLi.,  Judge. 

Eluterlo  Saens  was  convicted  of  roan- 
slanghter,  for  the  homicide  of  Florentine 
Lopes,  and  now  appeals.     Keveraed. 

Wells,  Stajrton  A  Kleher/e  and  J.  O. 
Heutt,  for  appellant.  iC.  H.  Harrison, 
Aast.  Atty.  Gen.,  tor  the  State. 

H17RT,  F.J.  Appellant  was  convicted  of 
manslaughter  for  the  homicide  of  Floren- 
tino  Lopei.  The  killing  occurred  In  Starr 
count:y,  and  a  change  of  venue  was  had  to 
Nueces  county.  Luciano  Munos,  the  Hrst 
witness  for  the  state,  ti-Btifled  that  de- 
ceased died  on  June  17,  1882;  that  on  tbe 
date  he  saw  Florencio  Saens  and  bis  two 
sons,  the  apitellant  and  one  Juan  Lino 
Saens,  at  about  10  o'clock  In  the  morning, 
at  a  place  called  El  Puerto,  where  the  wit- 
ness was  at  work  in  bis  pasture.  Floren- 
cio Saens  aeked  the  witness  if  be  knew 
where  Lopez,  the  deceased,  was,  and  was 
told  by  the  witness  that  he  supposed  be 
was  at  bis  sheep  pen.  Miguel  Kanciies 
was  with  Florencio  and  his  two  sons. 
Florencio  told  witness  that  he  was  going 
to  see  deceased,  to  have  a  settlement  with 
blm.    (N.  B.    Tbe  word  used  by  the  wtt- 


Digitized  by 


Google 


yS8 


SOUTHWESTERN  EEPOBTEB,  Vol.  20. 


(Tex. 


nesH  was  "anvglo,"  which  tbecourt  Inter- 
pret<?r  explained  as  synonyinona  to  the 
EiiKlinh  wont  "settlement,"  and  ineanH 
any  kind  of  businesM  uettlement,  and 
nil)!ht  alBO  mean  the  Bettlement  of  Bome 
dittlciiUy  or  anfriendllnesa.  Its  meaning 
III  this  respect  would  defend  upon  the 
circuniRtances  surroundln;;  iti«UHe.)  The 
wltneHs  did  not  know,  nor  did  Fiorencio 
tell  liliu,  what  the  settlement  waa  about; 
and  when  the  latter  received  the  above 
Information,  as  to  the  whereabouts  of 
the  (Jeceutsed,  he  and  hlB  two  sons  rode  off 
In  the  direction  of  the  pen  of  the  deceased. 
Later  on  in  the  day  Forencio  came  and 
told  the  witness  that  Lopez  was  dead,  and 
to  Ko  and  bury  his  body.  He  went  to  the 
sheep  pen,  and  found  the  body  dead  In  the 
shade  of  n  tree,  and  Jnan  Lino  Saens  was 
watching  over  It.  The  body  was  shot 
through  with  one  shot.  The  appellant 
did  not  come  with  bis  father  when  the 
latter  came  to  tell  the  witness  that  Lopes 
was  dead.  The  witness  was  an  uncle  uf 
deceased.  Romano  Moreno,  the  second 
witness  for  the  state,  testified  that  the  ap- 
pellant shot  and  killed  the  deceased  at  the 
sheep  pen  of  the  latter,  in  Starr  county, 
on  or  about  17th  of  June,  188'.i.  The  wit- 
ness, appellant  Klorencio  .Saens,  Jnan  Li- 
no SaeiiH.  and  Monico  Garcia  were  presont 
at  the  killing.  The  witness  was  passlnit 
along  the  public  road  when  be  arrived  at 
the  pen.  As  the  witness  rode  up  he  heard 
two  words.  At  this  moiiiont  the  appel- 
lant, his  father,  (Fiorencio,)  and  his 
brother,  Juan  Lino,  were  un  horseback 
on  the  outside  of  the  pen,  near  the  fence, 
and  Florentine  Lopez,  the  deceased,  was 
on  tlie  Inside  of  the  pen,  near  the  fence. 
Fiorencio  and  the  deceased  bad  bad 
words.  The  drccased  then  said  he  was 
"may  howbre."  (The  conrt  interpreter 
hern  explained  this  to  mean  in  English. 
"I  am  very  much  of  a  mnn,"  and  was  un- 
derstood to  mean  a  challenge,  or  an  an- 
nouncement of  readiness  or  wiillngnees  to 
engage  In  a  Bght  or  personal  difficulty 
with  the  party  to  whom  it  was  addressed.) 
To  this  Fiorencio  replied.  "And  so  am  I 
tniiy  hnmbi-e,"  and  Immediately  dismount- 
ed from  his  horse.  As  Fiorencio  did  this, 
deceased  Jumped  over  the  fence  in  the  di- 
rection of  Fiorencio,  and  ran  around  biin 
to  where  his  carbine  was  standing,  lean- 
ing against  the  fence.  When  the  deceased 
Jumped  the  fence,  the  appellant  drew  his 
pistol  and  followed  him,  as  deceased  ran 
aouni  for  his  carbine,  and  as  the  deceased 
K'^t  near  his  carbine  the  appellant  shot 
bim  in  the  back.  The  deceased  got  to  his 
carbine,  and  appellant  did  not  fire  again. 
He  fired  two  shots.  There  was  a  gate  in 
the  east  side  of  the  pen.  The  deceased  and 
Fiorencio  were  talking  to  each  other  over 
the  fence.  The  boys,  appellant  and  Lino, 
dill  not  take  part  in  the  conversation,  and 
were  sitting  a  little  distance  off,  ou  their 
borses.  Florancio  was  sitting  on  his 
horse  while  talking  to  deceased,  and  dis- 
mounted as  the  latter  Jumped  the  fence. 
Then  appellant  pulled  his  pistol.  Deceased 
ran  towards  bis  carbineand  saddle,  which 
were  against  the  fence,  about  six  paces 
from  the  gate.  The  appellant  And  his 
brother,  Juan,  were  about  eight  or  ten 
paces  (rom  the  carbine  and  saddle.    Ap- 


pellant followed  deceased  around,  and 
very  close  to  him,  as  the  latter  ran  for, 
aud  shot  him  as  he  leot  very  near,  his  car- 
bine. The  witness,  at  the  request  of  the 
district  attornoy,  made  a  diagram  of  the 
scene  of  the  homicide,  showing  the  relative 
positions  of  the  parties  named  by  bim, 
etc.  The  appellant  fired  two  shots.  When 
appellant  shot  deceased  the  tatter  came 
to  where  bis  carbine  was,  and  took  hold 
of  It,  and  kept  It  in  bis  bunds.  The  wit- 
ness did  not  see  the  deceased  shoot. 
The  witness  did  not  examine  the  body. 
Ttie  deceased  was  shot  in  the  back.  The 
appetlant  was  on  horseback,  and  very 
near  the  deceased,  when  he  shot  hlin,  the 
latter  being  on  foot.  On  cross-examina- 
tion; Neither  of  the  three  Suens  was 
armed,  except  appellant,  who  had  a  pis- 
tol. The  appellant  and  his  brother  said 
nothing,  and  took  no  part  in  the  conver- 
FStlon  and  hot  words  that  passed  between 
their  father,  Fiorencio.  and  the  dncased. 
Appellant  made  no  attempt  to  assault  de- 
ur-ased  until  the  latter  Jumped  the  fence 
and  ran  to  where  his  carbine  was  stand- 
ing against  the  fence,  and  he  was  near  the 
carbine  when  the  appellant  fired  on  him. 
The  deceased  reached  tbe  carbine  and 
picked  It  up.  W'lien  tbe  first  shot  was 
fired,  the  witness  ran  to  remove  bis  child 
away  from  ttie  scene  of  the  ditllculty  to  a 
place  of  safety,  and  he  was  not  certain  of 
what  occurred  after  that,  and  could  not 
say  whether  or  not  deceased  fired  any 
shots  with  his  carbine.  Tbe  witness 
heard  two  shots.  The  first  witness  intro- 
duced by  the  defense  was  Alonico  Garcia, 
who  testified  that  he  saw  tbe  deceased 
coming  towards  his  carbine,  running,  and 
before  he  got  to  It  appellant  fired  a  shot 
at  htm.  After  tbe  shot  was  fired  the  de- 
ceased got  his  carbine  out  of  the  scabbard, 
and  pointed  it  at  the  appellant,  took  aim 
at  bim,  with  tbe  gun  leveled  at  him,  as  in 
the  act  of  firing.  Witness  did  not  know 
whether  be  fired  at  appellant  or  not.  He 
only  heard  one  shut;  did  not  hear  any 
other  shot  than  the  one  fired  by  appel- 
lant. The  deceased  was  near  the  carbine 
when  defendant  shot  him.  The  carbine 
was  in  plain  view  of  appellaiit,  his  father 
and  brother,  when  deceased  Jumped  tbe 
fence.  Appellant  could  have  shot  deceased 
before  he  did,  but  he  did  not.  He  followed 
deceased,  and  only  shot  him  when  the  de- 
ceased had  got  very  close  to  his  carbine. 
It  was  shown  that  at  the  time  of  the 
homicide  appellant  was  between  16  and  17 
years  of  age,  and  bis  brother  was  18. 

Upon  these  facts  tbe  court  charged  tbe 
Jury  as  follows.  "If.  however,  you  find 
that  the  defendant  or  his  father  or  his 
brother,  ttie  defendant  being  present  and 
acting  with  them,  or  either  of  them, 
sought  the  deceased,  and  by  way  of 
wrongful  act  on  their  part,  or  on  tha 
part  of  either  of  them,  provoked  the  diffi- 
culty which  resulted  in  the  death  of  the 
deceased,  without  any  Intention  on  their 
part,  or  on  tbe  part  of  either  of  them,  to 
take  the  life  of  the  deceased,  and  that  dar- 
ing such  difficulty  the  deceased  ran  for  hla 
gun,  and  that,  fearing  that  the  deceased 
was  about  to  shoot  or  injure  himself  or 
his  father  or  his  brother,  he  shot  and 
killed  tbe  deceased,  then  in  that  event  you 
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win  flod  tbe  defentlant  guilty  of  man- 
HlaaKhter."  To  tbis  charge  coanael  lor 
apitellant  object,  contending  that  there 
was  no  evidence  demundinK  encb  a 
rharee.  It  Is  true  that  appellant  was 
with  hia  father  at  El  Puerto  when  he  in. 
quired  uf  Mnnoi  lor  deceased,  atatlog  to 
hiui  that  bu  (tbe  fatner)  was  going  to  see 
the  deceased,  to  bave  a  Hettleinent  with 
him.  What  character  of  settlement  la  not 
ehown.  It  may  have  been  a  busineRB 
matter,  or  it  may  have  been  a  violent, 
bloody  affair.  All  preHuniptlonH  being 
In  favor  of  the  accused,  we  muat  infer  that 
a  peaceable  buslnesM  Rettlement  was  In- 
tended, unleHH  tbe  facta  at  the  place  of  tbe 
homicide  Hbow  a  guilty  parpoBe  on  tbe 
part  of  the  lather.  When  the  parties 
teached  the  Hbsep  pen,  at  whlcb  the  dilB- 
<  nity  occurred,  there  was  a  conversation 
between  the  father  and  deceaeed.  The 
flrat  words  anderstood  by  tbe  witnesses 
were  epoken  by  deceased,  who  said  be 
was  "may  bovahre,"  which  was  traas- 
lated  by  tbe  interpreter.  **!  am  very  much 
of  a  man,"  and  was  also  understood  to 
mean  a  challenge  or  announcement  of 
readiness  and  willingnpHS  to  engage  in  a 
flgbt  or  personal  dlttlcnlty  with  tbe  party 
to  whom  it  was  addressed.  To  this  tbe 
father  replied,  "  And  so  am  I  may  hom- 
bre,''  and  immediately  jumped  oD  bis 
horse.  When  the  father  did  this,  tbed». 
reaeed  Jumped  over  the  fence  In  the  direc- 
tion of  the  father,  and  ran  around  them 
to  where  his  carbine  wan  standing,  lean- 
ing against  tbe  pen.  When  the  deceased 
jumped  tbe  fence  appellant  drew  bis  pistol 
and  followed  him,  and  as  deceased  ran 
around  tor  his  carbine,  and  got  near  to 
it,  tbe  appellant  shot  blm  In  the  back. 

These  facts  present  thecasemost  strong- 
ly for  the  state  In  support  of  the  position 
that  the  appellant,  his  fatherand  brotta<^r, 
provoked  the  difficulty,  and  that,  there- 
fore,  appellant  was  deprived  of  tbe  right 
of  full  defense,  though  be  may  bave  killed 
deceased  to  save  tbe  life  of  his  fatber. 
The  lather  did  not  provoke  the  deceased 
to  do  anything.  He  merely  expressed 
himself  aa  being  willing  to  accept  the 
challenge  which  was  given  by  deceased. 
Challenge  to  do  what?  Evidently,  as 
anderstood  by  the  father,  to  fight  with 
their  natural  weapons,  their  flats;  for 
Florencio,  the  father,  was  armed  with  no 
other  weapon.  The  boys  had  said  noth- 
ing at  any  time  before  deceased  jumped 
the  fence  and  started  towards  his  gun. 
Wncn  tbe  father  and  sons  went  to  the 
sheep  pen  where  deceased  was  found,  was 
it  their  purpose,  or  the  purpose  of  either 
of  them,  to  provoke  a  difficulty  with 
him  ?  If  so.  upon  what  fart  does  this  prop- 
osition rest?  Tbe  deceased,  and  not  ap- 
pellant or  bis  friends,  so  far  as  tbe  record 
presents  the  facts,  used  the  first  language 
which  was  calculated  to  provoke  tbe  trou- 
ble. He  gave  tbe  challenge,  and  Floren- 
cio, the  father,  expressed  a  willingness  to 
accept,  and  in  doing  so  violated  oo  law 
known  to  this  court.  There  was  no 
mutual  combat.  It  may  be  contended 
that  by  accepting  tbe  challenge  Florencio 
provoked  deceased.  He  certainly  did  not 
provoke  him  to  make  the  challenge  by 
accepting  It  when  given,  nor  did  be  pro- 


voke him  to  jump  the  fence  and  run  for  bis 
gun.  Why'  Because,  as  above  stated, 
Florencio  was  not  armed,  and  when  be 
accepted  tbe  challenge  had  no  idea  that  a 
deadly  combat  was  intended  by  deceased, 
and  did  not  accept  a  challenge  to  engage 
In  such  a  conflict.  As  Florencio  and  tions 
went  to  deceased's  pen  for  the  purpose 
<if  having  a  settlement.  It  may  be  intilHted 
that  the  father  may  bavesuld  something 
not  heard  by  the  wltneHses,  which  pro- 
voked the  dittldilty.  Was  his  purpose  one 
of  peace,  or  did  It  Involve  violence  to  de- 
ceased? What  was  the  nature  of  tiiosettie- 
ment?  It  may  bave  l>een  u  business  mat- 
ter, or  it  ma.v  have  been  otherwise.  Here 
we  are  left  In  the  dark.  What  should  be 
the  rule?  Give  tbe  accused  the  benefit  of 
the  presumption,  namely,  that  his  pnrpose 
was  for  a  businesR  settlement,  but  Flo- 
rencio may  hnve  said  something  to  de- 
censed,  not  heard,  which  provoked  tbe 
dilficnlty.  This  may  be  true,  but  there  is 
n<ttblng  in  the  evidence  to  support  it.  To 
legally  and  justly  convict  tbe  citizen, 
there  should  be  evidence  supporting  every 
hypothesis  from  wblch  guilt  is  sought  to 
be  Inferred,  and  not  speculative  theories, 
merely.  Suppose  Florencio  sought  de- 
ceased for  the  purpose  of  having  a  settle- 
ment of  some  business  matters,  and  while 
talking  about  them  deceased  became  an- 
gry, without  cause,  and  passed  tbe  chal- 
lenge tor  a  flgbt.  Would  tbe  father  and 
sons  he  held  responsible  for  the  difficulty  ? 
This  theory  Is  more  consistent  with  the 
facts  than  that  which  assumes  that  the 
mission  of  Florencio  was  unlawful.  Why? 
Because  the  first  words  heard  by  the  wit- 
nesses contained  a  challenge  from  deceased 
to  Florencio  to  fight. 

Agnin.astothecharge.  There  Is  another 
objection  urged  by  counsel  for  appellant 
to  the  charge.  They  (counsel)  claim 
Florencio  and  sous  may  bave  sought  the 
deceased,  and  may  have,  by  an  act  on  their 
part  or  on  the  part  of  some  one  of  them, 
provoked  tbe  difficulty  ivbicb  resulted  in 
the  death  of  deceased,  and  yet  appellant 
would  not  be  deprived  of  tbe  right  of  de- 
fending bin  father's  life.  Tbis  proposition 
we  think  is  correct.  Suppose  they  sought 
deceased  for  a  lawful  purpose,  (the  charge 
omits  tbe  purpose,)  and  did  a  wrong- 
ful act,  bat  tbe  act  was  not  unlawful, 
nor  calculated  nor  intended  to  provoke 
tbe  difiicnlty.  Wonid  the  rights  of  appel- 
lant be  abridged?  We  think  not.  Whatis 
tbe  rule?  It  will  be  found  stated  in  a  note 
to  Stotler's  Case,  Horr.  &  T.  (^as.  Self-Def. 
TJH,  and  In  quite  a  number  of  cases  decid- 
ed by  this  court:  "If  tbe  accused  pro- 
voked the  combat  or  produced  tbe  occa- 
sion In  order  to  bave  a  pretext  for  killing 
bis  adversary,  or  doing  him  great  bodily 
barm,  the  killing  will  be  murder,  no  mat- 
ter to  what  extremity  he  may  bave  been 
reduced  in  the  combat.  •  •  •  But  If  he 
provoked  the  combat  or  produced  the  oc- 
casion without  any  felonious  Intent,— in- 
tending, for  instance,  an  ordinary  bat- 
tery, merely, — tbe  final  killing  in  self-de- 
fense will  be  manslaughter,  only."  To  be 
deprived  of  tbe  right  of  aelf-defense,  or  the 
full  right  of  sell-defense.  the  Intention  of 
tbe  defendant  in  provoking  tlie  difficulty 
or  producing  tbe  cause  is  of  th«  higheat 
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hnpurtnuce.  He  muot  not  only  provoke 
the  (llttli-ulty  or  produce  the  uccuHion,  bat 
he  tnuRt  intend  to  do  so.  From  the  acts 
and  words  the  Intention  maj  be  implied, 
but  be  muHt  Intend  the  nonibat  or  diftl- 
cnlty:  It  the  ad versarj-  is  provoiced  to  the 
combat,  but  the  pruvoratlon  was  not  In- 
tended by  the  accused,  be  would  certain- 
ly not  be  deprived  ut  the  full  right  of  self- 
detense. 

There  la  another  objection  to  thecharge, 
to  wit,  there  Is  no  evidence  to  support  it. 
If  Florenclo  or  either  of  hlH  sonn  did  any 
act  or  used  language  calculated  to  pro- 
voke the  deceuaed  to  the  coiubut,  the 
court  ahould  have  inntrncted  the  jury 
that  If  they  believed  from  thci'Vidence  that 
they,  or  either  of  them,  did  the  act  or  nned 
the  language,  (naming  the  act  or  lan- 
gua>;e,)  with  intent  to  provoke  a  combat 
with  deceaoed,  in  order  to  have  a  pretext 
for  killing  him,  or  if  they,  or  either  of 
them,  provoked  the  combat,  intending  an 
ordinary  battery,  merely,  applying  the 
rule  to  the  theory  supported  by  the  evi- 
dence,—that  is.  If  the  accused  Intended 
a  deadly  conflict,— he  would  bo  guilty  of 
murder.  If  an  ordinary  battery,  merely 
manslaughter.  But  as  there  was  no  act 
or  word,  save  the  acceptation  of  the  chal- 
lenge by  Florenclo,  which  bad  the  least 
color  of  a  provocation,  the  court  was 
compelled  to  charge  abstractly  upon  this 
subject.  This  deraouBtrates  that  the 
charge  bus  no  support  In  theerldence,  and 
that  counsnl'M  position  is  well  taken.  We 
are  of  opinion  that  tbecharge  of  the  court 
in  these  particulars  above  specified  was 
wrong,  and  the  objections  thereto  urged 
by  counsel  for  appellant  were  well  taken. 
If  deceased  was  In  fact  making  for  his  sun 
for  the  purpose  of  killing  Florenclo,  the 
father,  or  either  of  the  boys,  and  appel- 
lant shot  hini  to  prevent  the  catastrophe, 
fas  would  be  justified.  Or  if,  from  all  the 
surrounding  facts,  appellant  had  reasona- 
ble grounds  to  believe,  and  did  believe, 
that  that  was  the  intention  of  deceased, 
and  that  he  shot  to  prevent  murder  or 
serious  bodily  injury,  be  would  be  justi- 
fied. Whether  he  shot  too  soon,  or  with- 
out reasonable  grounds  to  believe  that 
tlielUeof  his  father,  his  brother's,  or  bis 
own,  was  in  imminent  danger,  was  a 
question  for  the  jury  under  proper  instmC" 
tions  from  the  court,  bearing  npon  that 
phase  of  the  case.  But  he  had  the  right 
to  the  opinion  of  the  jury  upon  these  ques- 
tions, without  being  burdened  with  the 
conditions  and  Illegal  prupnsltions  con- 
tained in  the  charge  discussed  above.  For 
the  errors  indicated  the  judgment  Is  re- 
versed, and  the  cause  remanded.  Judges 
all  present  and  concurring. 


McGrew  v.  Statb. 
(Court  of  Ortminol  Avpeala  of  Ttxai,    Dec  7, 

Ckimihax,  Li-w— PLSAumo  to  Indictubnt  —Cat- 
TLB  Theft. 
1,  Code  Crim.  Proc.  art  603,  vro-rides  that  h» 
nil  cases  less  than  capital  the  defeodaut  is  le- 
qiiired,  when  his  case  is  called  for  trial,  nnd 
"before"  it  proceeds  further,  to  plend  by  him- 
self or  ooonsel.     Article  604  provides  that  by 


the  term  "called  for  trial"  is  meant  the  stage  of 
the  cause  when  both  parties  hare  announced 
that  they  are  ready,  or  when  a  continuance, 
having  been  asked,  has  bceu  denied.  In  a  trial- 
for  cattle  theft  it  appeared  that  au  application 
for  continuance  was  overruled,  and  the  parties 
announced  ready  for  trial.  The  jury  were  ini- 
pauelod  and  sworn,  and  the  indictment  read. 
The  defendant  was  "then"  called  on  to  make 
his  plea,  and,  refusing  so  to  do,  a  plea  of  not 
guilty  was  entered  for  him  by  tlie  court.  Held 
that,  these  prorisions  being  directory,  and  not 
mandatory,  and  their  purpose  being  to  hare  the 
issues  fixed  b.r  the  pleadings  before  the  intro- 
duction of  testimony,  there  was  a  compliance 
with  such  purpose. 

2.  It  is  not  error  to  admit  the  record  of  a 
brand  becatise  it  does  not  state  whether  it  is 
for  horses  or  for  cattle. 

3.  It  is  not  error  for  the  judge  to  charge 
that  "animals  upon  their  accustomed  range  are 
in  law  in  the  possession  of  the  owner." 

Appeal  from  district  court.  Live  Oak 
connty;  R.  W,  Hudson,  Judge. 

John  McGrnw  was  convicted  of  cattle 
theft,  and  appeals.    Affirmed. 

U.  P.  Man;  for  appellant.  R.  L.  Ueary, 
Asst.  Atty.  Oen.,  for  the  State. 

Davidson,  J.  Defendant  was  charged 
with  and  convicted  of  cattle  theft,  and  his 
punishment  assessed  atconflnement  in  the 
penitentiary  tor  a  term  of  twu  years,  from 
which  conviction  be  prosecutes  this  ap- 
peal. 

In  BO  far  as  the  ruling  of  the  eourt  on 
defendant's  application  (or  a  continuance 
is  concerned,  no  error  Is  perceivable.  We 
do  not  deem  the  testimony  material,  but. 
If  material,  then  the  bill  of  exceptions 
shows  that  the  district  attorney  admitted 
tbe  tacts  stated  in  the  application  to  be 
true,  and  they  went  to  the  jury  as  evidence 
In  the  case.  Willson,  Crlm.  St.  §  2lS4.  By 
article  6U3,  Cod<*  Crlm.  Proc,  it  is  provided 
that  "in  all  cases  less  than  capital  the  de- 
fendant is  required,  when  bis  case  is  called 
tor  trial,  before  It  proceeds  further,  to  plead 
by  himself  or  counsel  whether  or  not  he  is 
guilty;"  and  article 604  provides  that 'by 
the  term  'called  for  trial'  is  meant  the 
stage  of  the  cause  when  both  parties  have 
announced  that  they  are  ready,  or  when 
a  continuance,  having  been  applied  for, 
ha^  been  denied."  In  this  case  the  appli- 
cation for  a  continuance  was  overruled, 
and  the  parties  announced  ready  for  trial. 
Tbe  defendant  at  that  time  was  not  re- 
quired to  enter  bis  plea,  but  tbe  jury  were 
impaneled  and  sworn.  Tbe  district  attor- 
ney having  read  the  Indictment,  the  de- 
fendant was  then  called  upon  to  make  his 
plea  to  the  same,  which  he  refused  to  do. 
upon  the  ground  that  he  should  have  been 
required  to  plead  before  the  jury  was  im- 
paneled, or  rather  after  his  continuance 
had  been  overruled,  and  the  announce- 
ment of  ready  for  trial  had  beeu  made; 
and  that  he,  not  having  been  required  to 
announce  at  that  time,  could  not  be  re- 
quired to  plead  to  tbe  indictment  after  it 
had  been  read.  By  article  660,  Code  Crlm. 
Proc.,  the  order  of  proceeding  In  trials  ia 
provl«led,  and  subdivision  1  thereof  re- 
quires the  indictment  shall  be  read  to  tbe 
jury;  sobdlvlslon  2,  that  the  special  pleas. 
If  any,  shall  be  read  by  defendant's  coun- 
sel; and,  if  the  plea  of  not  guilty  is  relied 
npon,  it  will  also  be  so  stated.    Tbe  uni- 
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fflm  practice  in  this  state,  as  we  nnder- 
Btand  It.  la  (nlony  cases  leas  than  capital, 
has  been  to  require  thp  plea  tu  be  entered 
after  the  incHctraent  lias  bepn  read,  be- 
cause by  thin  rule  all  pleadinKS  which 
preseDt  the  issues  to  be  tried  before  the 
)ury  enable  them  to  understand  what  it  la 
they  are  required  to  try  Articles  6U3,  604, 
supra,  vrhich  would  seem  to  require  that 
the  plea  n(  not  guilty  must  be  interposed 
betoro  the  readins  ot  the  Indictment,  aro 
simply  directory,  and  not  mandatory.  We 
think  the  rlear  Intention  and  spirit  of  the 
artitrles  of  tbe  Code  with  regard  to  this 
matter  are  that  tbe  plea  must  be  entered 
lietore  the  introdaction  of  any  testimony 
on  tbe  trlol  of  tbe  cause,  so  that  tbe  Jury 
may  know  wbat  immes  they  are  called 
upon  to  try ;  and,  where  the  plea  has  been 
Interposed  before  the  introduction  of  any 
teatlmony.  the  object  and  purpose  of  the 
statute  baa  been  luUy  subserved.  This 
may  be  illustrated,  as  we  think,  concln- 
Klvely,  by  roferenje  to  the  practice  provid- 
ed for  in  capital  cases.  By  article  .516, 
Code  Crim.  Proc,  It  is  specially  provided 
in  sucb  latter  eases  that  tbe  indictment 
shall  be  read,  and  tbe  defendant  asked 
whether  he  is  Kuilty  or  not  na  therein 
changed,  notwithstanding  the  fact  that  It 
is  also  required  that  be  sball  have  been 
previously  arralKned  (or  tbe  purpose  of 
faavinfc  the  indictment  read,  and  henrine 
bis  pleu  thereto.  Article  609.  The  object 
and  purpose  of  the  provisions  of  this  Code 
are  m9ini.T  for  the  purpose  of  bavinfc  the 
issues  to  be  tried  tlxed  by  the  pleadings 
before  the  introduction  of  testimony  per- 
tinent to  these  issues,  so  that  the  Jury 
may  be  able  to  see  the  pertinency  of  tbe 
testimony,  and  properly  apply  It  to  tbe 
Isenes;  and,  where  this  has  been  done,  we 
think  the  objei^ts  and  purposes  of  the  law 
have  been  fully  subserved.  Where  the  de- 
fendant refuses,  as  In  tbe  case  at  bar.  to 
plead  after  the  Indictment  has  been  read, 
the  court  has  tbe  right,  and  It  Is  Its  duty, 
to  Interpose  the  plea  of  not  gallty  for  him, 
as  Is  provided  in  article  617,  with  regard 
to  capital  eases,  which  provision  has  uni- 
formly been  held  to  be  applicable  alike  to 
ail  cases  of  felony.  We  are  clearly  of  opin- 
ion that  In  all  cases  of  felony  less  than 
capital,  where,  after  reading  the  indict- 
ment, the  defendant  is  called  upon  to 
plead,  and  a  plea  of  not  guilty  is  entered 
for  him,  or.  In  case  he  stands  mute  or 
refuses  to  plead,  tbe  court  causes  his 
plea  of  not  guilty  to  he  entered  for  him, 
the  object,  purpose,  and  spirit  of  the  stat- 
ute have  been  fully  complied  wltti. 

There  was  no  error  In  admitting  the  rec- 
ord of  tbe  mark  and  brand  ol  the  alleged 
owner,  J.  G.  Bartlett.  Tbe  designation  of 
tbe  place  as  on  the  ribs  and  hip  where  tbe 
brand  was  to  be  placed  was  sufficient. 
Hays  V.  State.  80  Tex.  App.  404.  17  S.  W. 
Rep.  IOCS;  Harwell  v.  State,  22  Tex.  App. 
251,  2  8.  W.  Rep.  6U6.  Its  being  a  regularly 
recorded  brand  was  evidence  of  owoer- 
ahip,  and  properly  Introduced  as  sucb. 
We  know  of  no  statute  which  requires  tbe 
record  of  a  brand  to  designate  whether  it 
Is  for  horses  or  cattle. 

The  first  objection  to  tbe  charge  Is  that 
It  assumed  the  owners-hip  of  the  property 
to  be  in  J.  E.  Bartlett»  ttie  alleged  owner. 


The  charge  is  not  obnoxious  to  thte  ob- 
jection. Tbe  opening  paragraph  of  tbe 
charge  simply  stated  to  the  Jury  the  na- 
ture of  the  case,  which  wiiH  that  the  de- 
fendant waH  charged  in  the  indictment 
with  the  thelt  of  one  head  of  cattle,  the 
property  of  .f.  E.  Bartlett.  This  was  not 
an  UHsumittion  on  the  part  of  the  court 
that  the  animal  was  the  property  of  Bart- 
lett, but  was  simply  a  Htatenicnt  that  the 
Indlctraentso  charged ;  and  was  not  prop- 
erly a  part  of  tbe  charge,  but  merely  a  pre- 
liminary statement  of  the  nature  of  tbe 
arrusatlon  against  tlie  defendant. 

The  fourth  paragraph  of  the  court's 
charge  is  called  in  qufstlon.  Tbe  propusi- 
tiou  announced  In  this  charge  was  that 
"animals  upon  their  accuctomod  range 
are  In  law  in  the  possession  of  the  owuer." 
This  proposition  is  well-eHtablished  law 
in  this  state,  and  is,  we  think,  manifestly 
correct,  both  aa  matter  of  law  and  fact. 
Wlllson,  Crim.  St.  S§  1278, 1397,  and  au- 
thorities there  collated ;  Alford  V.  State,  20 
S.  W.  Rep.  553,  (Just  decided.)  Until  Ihe 
posResBlon  of  the  owner  Is  ousted  by  some 
other  person  who  exercises  actual  care, 
control,  and  management  of  the  animal, 
it  is  in  possession  of  the  owner. 

Objection  is  made  to  the  charge  of  the 
court  in  regard  to  accomplices'  testimony. 
This  objection  we  do  not  consider  main- 
tainable. While  It  is  true  the  charge  did 
not  tell  tbe  jury  In  so  many  words  that 
Ricks  was  an  accomplice,  still  it  gave 
them  the  rules  of  law  with  regard  to  ac- 
complices'testimony,  and  followed  almost 
literally  the  lorm  for  such  a  charge  pre- 
scribed by  Judge  Wlllson  in  Ills  invaluoble 
work  on  ForiiiS,  (Wlllson,  Crim.  Forina, 
714»,)  which  has  been  held  tlm«  aad  agiiin 
amply  sufficient,  especially  ia  tbe  attsence 
of  any  special  requested  instructlmi,  mak- 
ing the  charge  more  explicit  In  Its  applica- 
tion to  the  facts  of  tbe  case.  Safiloe  it  to 
say,  the  general  charge,  together  with  the 
special  requested  instractloBa  na  ipivten,  we 
think  fully  covered  tbe  law  applicabtfl  to 
tbe  facts  in-tbe  case,  and  defendant  has  no 
right  to  complain.  Tb«  court  did  not  err 
in  declining  to  give  the  special  requested 
Instructions  which  were  refused. 

Tbe  only  remaining  error  assigned  is  the 
Insufficiency  of  tbe  evidence  to  support  the 
conviction.  In  this  we  do  not  concur  with 
the  learned  counsel  for  appellant.  We  are 
of  opinion  that  every  allegation  In  the  In- 
dictment is  sostained  by  the  proof  ad- 
duced on  the  part  of  the  state,  anil,  hav- 
ing found  no  reversible  error  In  the  record, 
the  judgment  Is  affirmed.  Judges  all  pres- 
ent and  concurring. 


Woi-FFORTH  V.  State. 
(Court  0/  Criminal  Appeals  of  Texa$.    Deo.  17, 

HuRDBR  —  Chanob  Or  Vekub  —  SnrnouHor  ov 

TkASSCRIPT— CoSTINnANOS— IXS^BUOTIOSS — Rb- 

MABEg  or  Counsel — Appbal. 

1.  Code  Crim.  Proc.  art  5S5,  provides  that, 
"when  an  order  for  a  change  of  venue  haa  been 
made,  the  clerk  of  the  court  where  the  prosecu- 
tion is  pending  shall  make  out  a  true  transcript 
of  ail  orders  made  in  the  cause,  and  certify 
thereto  under  his  official  seal,  and  thall  trans* 
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mlt  the  same,  together  with  all  the  original  pa- 
pers in  the  case,  to  the  clerk  of  the  court  to 
which  the  venue  has  been  changed."  HM,  that 
it  is  not  necessarj  for  such  transcript  to  contain 
-a  caption,  nor  the  clerk's  certificate  to  state  the 
DunilH*r  of  pnges  it  contains. 

2.  Where  an  objection  to  the  transcript  is 
made  in  the  i-ourt  to  which  it  is  sent,  on  the 
ground  that  it  does  not  contain  the  recog- 
uizunoe  of  a  n-itnoss,  and  no  attempt  is  mnde 
bj  the  party  complaining  to  supply  the  omission, 
and  such  witues.s  appears  at  the  trial,  and  no 
injury  is  shown,  the  action  of  the  lower  court 
in  orerruUng  such  objection  is  not  cause  for  re- 
versal. 

3.  It  is  not  error  to  refuse  to  continue  a 
trial  on  account  of  the  absence  of  sereral  wit- 
nesses, where  all  but  one  appeared  at  the  trial, 
and  there  is  no  pretense  of  diligence  to  procure 
that  one. 

4.  On  a  trial  for  murder,  where  the  evi- 
dence does  not  disclose  any  cause  operating  in 
the  mind  of  defendnnt  to  create  a  "passion  at 
the  time  of  the  killing,  and  thus  reduce  it  to 
manslaughter,  it  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury  in  regard  to  the  law 
applicable  to  manslaughter,  and  his  having  done 
so  on  a  supposed  state  of  facts  is  not  reversible 
error. 

5.  On  such  trial,  where  there  is  no  evi- 
dence tending  to  show  that  deceased  made  the 
attack  on  defendant,  it  is  not  error  to  refuse  an 
instruction  on  the  theory  of  self-defense. 

a.  On  such  trial  it  is  not  error  for  the  court, 
before  giving  his  instructions  proper,  to  state 
to  the  jury  the  nature  of  the  charge  against  de- 
fendant, and  that  "in  determining  defendant's 
fuilt  or  innocence  of  said  charge  I  give  you  the 
oUowing  instructions  as  the  law  applicable  to 
the  case,  and  by  which  you  must  be  governed." 

7.  A  verdict  will  not  be  set  aside  on  the 
ground  that  a  witness  was  incompetent  where 
ft  appears  from  the  record  thot  he  has  sufficient 
capacity  to  understand  the  nature  and  obliga- 
tion of  an  oath,  and  his  evidence  shows  him  to 
1>e  intelligent. 

8.  where  no  exception  is  taken  in  the  trial 
-court  to  improper  remarks  of  counsel  during  his 
argument  to  the  p'ury,  an  objection  thereto  on 
appeal  is  not  available. 

Appeal  from  district  court,  Wilbarger 
-county;  G.  A.  Brown,  Judee. 

Pat  Wolfforth  was  conrli-ted  of  murder, 
and  appeals.    Affirmed. 

G.  W.  Walters  and  Hare,  Ekimundsun  Ji 
Hare,  (or  appellant.  R.  L.  Henry,  Asst. 
Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellant  was  indicted  In 
Hall  county  for  murder.  At  the  May  term 
of  the  district  court  of  that  county  the 
Judge  ot  bis  own  motion  transferred  the 
cause  on  chansre  of  venue  to  WIlbnrKer 
county.  When  hiscase  was  called  for  trial 
In  the  latter  county,  appellant  moved  to 
strike  out  the  transcript  sent  from  the 
district  court  of  Hall  couuty  to  the  dis- 
trict cunrt  of  Wilbarger  county,  because 
it  did  not  contain  either  a  sufficient  cap- 
tion or  certificate,  nnd  because  it  did  not 
contain  all  the  orders  made  and  entered 
in  the  district  court  of  Hall  connty,  in 
that  It  omitted  the  recoKnlcance  of  a  wit- 
ness, who  had  been  recognized  as  such 
in  that  county.  The  same  questionn  are 
raised  In  a  plea  to  the  Jurisdiction  of  the 
district  court  of  WilbarRer  county.  These 
motions  were  overruled,  and  will  be 
treated  together. 

This  statute  provides:  "When  an  order 
for  a  chnnse  of  venue  has  been  made,  the 
cleric  of  the  court  where  the  itrosecutlon 
is  pending  shall  make  out   a    true  tran- 


script of  all  ordera  made  in  the  eaoae, 
and  certify  thereto  under  hia  offlclal  seal, 
and  shall  transmit  the  same,  together  with 
all  the  original  papers  in  the  ease,  to  the 
oieric  of  the  court  to  which  the  venue  has 
been  t'hauged."  Code  Crim.  Proc.  art.  585. 
The  statute  prescribes  no  particular 
form  for  the  certificate  of  the  cl3rk,  nor 
does  It  require  a  caption  as  part  of  tlie 
transcript.  Thn  objection  to  the  certifi- 
cate is  that  it  fails  to  state  the  number  of 
pages  contained  In  the  transcript.  While, 
perhaps,  it  may  be  the  better  practice  to 
include  a  caption  in  such  transcripts,  as 
well  as  Insert  the  number  of  pages  to 
which  such  certificate  is  attached  in  hucIi 
certilicate,  still  Huvh  omission  will  nut  he 
fatal.  Under  the  statute  it  is  only  re- 
quired to  certify  the  orders  which  have 
been  made.  The  number  of  pages  does 
not  constitute  any  portion  of  such  orders. 
The  court  did  not  err  la  overruling  both 
p:eas.  Had  it  Itecome  necessary  to  have 
the  omitted  order,  the  district  court  of 
Williarjfier  county  was  not  without  au- 
thority to  supply  its  omission ;  and,  if  de- 
sired, this  power  of  the  court  should  have 
been  Invoked  to  obtain  It.  The  court  has 
a  right  to  have  a  correct  and  complete 
transcript  of  all  the  orders  entered  in  the 
court  from  which  the  cause  Is  transferred, 
and  is  nut  without  authority  to  secure 
the  same.  It  is  not  shown  why  tliis  order 
was  desired,  or  even  that  it  was  desired. 
It  could  only  be  useful  in  connection  witli 
and  affecting  the  question  of  dlllgerice  to 
secure  the  attendance  of  the  witness  at 
the  trial,  and  to  place  the  recognisance  in 
court  lor  the  purpose  of  forfeiture  In  case 
of  his  default  to  so  appear.  To  this  it 
may  be  aiisnered  that  the  witness  ap- 
peared at  the  trial,  and  no  injury  is  made 
to  appear,  and  none  sought  to  be  shown. 
Brown  v.  State,  6  Tex.  App.  286. 

2.  Appellant  presented  his  application 
for  continuance  on  account  of  the  absence 
of  several  witnesses,  all  of  whom  appeared 
at  the  trial,  except  LIneberger,  and  for 
him  there  was  no  pretense  of  diligence.  In 
explaining  the  bill  of  exceptions  taken  to 
his  action  overruling  this  application, 
the  court  snid,  with  reference  to  the  evl- 
deace  of  this  witness:  "I  have  twice  heard 
the  testimony  In  this  case  on  defendant's 
application  for  bail.  I  am  of  opinion  that 
the  allegations  as  to  what  defendant 
would  prove  by  said  witness  are  not 
true."  From  an  Inspection  of  the  record, 
we  concur  with  the  judge  in  this  view  of 
the  matter.  The  court  did  not  err  in  re- 
fusing the  continuance. 

8.  The  court  charged  the  law  of  man- 
slvughter  applicable  to  a  state  of  case  In- 
volving insulting  language  and  condnct 
by  deceased  towards  the  wife  of  appel- 
lant, as  well  as  to  a  supposed  state  of 
case  showing  deceased's  resistance  to  an 
attempted  arrest,  sought  to  tie  made  by 
defendant  as  sheriff,  for  unlawfully  carry- 
ing a  pistol.  It  is  also  Insisted  that  the 
law  of  manslaughter  should  have  been 
given  with  reference  to  a  combination  of 
circumstances  occurring  prior  to  and  at 
the  time  and  scene  of  the  difficulty,  which 
were  capable  of  creating,  and  may  have 
created,  such  "|)asHion'' as  would  reduce 
the  klltInK  from  murder  to  manslaughter. 
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We  do  not  concur  in  thta  view  of  the  testi- 
mony. ItlB  too  well  settled  in  this  Btate 
to  be  qoeatloned  tliat  when  the  law  of  the 
laHe  baa  been  Kl^en  In  charite  it  ia  autH- 
cient.  Tbia  appliea  aa  well  to  manalaagb- 
ter  aa  otber  (cradea  of  homicide.  The 
cauaea  which  reduce  a  killing;  from  murder 
to  manataaghter  must  be  operative  in  the 
mind  of  the  alayer  at  the  time  of  the  homi- 
cide in  order  to  bring  the  killing  within 
the  purview  of  our  statutes  relaTtng  to 
that  otfenae.  The  passion  must  not  only 
exiat,  but  the  "cause"  relied  on  ranst  also 
be  shown,  and  the  charge  should  be  con- 
fined to  the'canse"  or  causes  which  are 
shown  to  have  created  the  passion.  An 
instruction  upon  matters  not  shown  by 
the  evidence  is  not  required,  and  should 
not  be  given.  If  defendant  icilled  the  de> 
ceased  because  of  insulting  conduct  to- 
warda  hla  wife,  it  would  be  difficult  to 
perceive  why  the  court  should  be  required 
to  charge  with  reference  to  "adequate 
cause,"  produced  by  "an  assault  and  but- 
tery causing  pain  or  bloodshed."  It 
would  be  equally  as  hard  to  unrlerstnnd 
why  the  law  aiiplicable  to  another  phane 
of  manslaughter  than  that  made  by  the 
teslhnony  should  be  charged.  It  would 
l>e  equally  as  Incomprehensible  to  under- 
stand why  the  law  appileatile  to  any  non- 
existing  state  of  facts  should  be  required 
in  the  charge.  Such  absent  facts  could 
not  possibly  operate  upon  or  Influence  the 
mind  of  a  defendant  at  the  time  of  the 
homicide,  and  a  charge  thereon  could  not 
be  "  the  law  of  the  case."  Although  given 
by  the  court,  the  law  of  manslaughter, 
with  i-eference  to  insulting  conduct  by  de- 
ceased towards  appellant's  wife,  was  not 
involved  in  this  case,  because  the  wife, 
who  alone  testlUed  in  regard  to  the  in- 
sults, alao  awore  that  defendant  had  in- 
formed her  of  the  fact  thnt  he  had  mot  de- 
ceased several  times  subsequent  to  being 
Informed  of  such  conduct,  and  prior  to  the 
homicide.  Nor  was  thecharee  with  refer- 
ence to  deceased  resisting  arrest  called  for, 
because  the  testimony  excluded  such  a 
theory.  While  It  is  true  that  defendant 
was  sheriff  of  the  county,  there  is  not  the 
slightest  evidence  tending  to  convey  the 
Idea  that  he  was  seeking  to  make,  or  that 
deceased  was  resisting,  such  arrest.  The 
acts,  ronduct,  and  det'lnrations  of  defend- 
ant at  the  time  of  the  homicide,  taken  in 
connection  with  prior  occurrences,  discard 
such  theories,  and  lead  to  the  conclusion 
that  the  killing  was  not  brought  about 
by  resistance  to  arrest,  nor  on  account 
of  deceased's  insulting  conduct  towards 
appellant's  wife.  The  facts  disclose  that 
defendant  rode  rapidly  to  where  deceased 
and  a  friend  or  two  were  sitting  on  the 
gallery  of  the  post-otHce  building.  Seeing 
defendant  approaching  them,  and  antici- 
pating trouble,  they  moved  away.  The 
deceased  tied  into  the  post  olHce,  and  his 
frleudH  In  different  directions.  Defendant 
Jumped  from  his  horse,  followed  deceased 
into  the  postofflce,  and,  pulling  his  pistol 
as  he  entered  the  room,  remarked  to  de- 
ceased, "You  damned  son  of  a  bitch,"  or 
"You  Ood  damned  son  of  a  bitch,  I  have 
got  you,"  and  began  firing  upon  deceased 
]uat  as  he  escaped  through  an  Inner  door 
into  the  post-oOlce  apartment  of  the  build- 


ing. He  then  went  to  tlie  money  order 
window  of  the  ofSce,  and  through  it  shot 
deceased  several  times,  and,  nfter  so 
shooting  him,  retired  from  the  building, 
mounted  his  horse,  and  rode  off.  The  par- 
ties had  had  some  previous  diificnities  be- 
cause of  an  Item  published  in  a  newspaper 
edited  by  deceased,  reciting  the  fact  that 
0  gaming  case  against  defendant  had  been 
dismissed  from  the  docket  of  the  court. 
The  law  of  manslaughter  was  nut  in- 
volved In  this  state  of  cnaa,  nor  In  any  of 
the  facta  adduced  in  evidence.  The  error 
of  the  court  in  giving  in  charge  tt)e  law  of 
manslaughter  upon  the  theories  mentioned 
in  the  instructions  redoundei  to  defend- 
ant's benefit,  and  doubtless  Induced  the 
verdict  inflicting  the  milder  punishment  of 
murder  in  the  second  degree,  when  the 
fncts  would  have  supported  the  heavier 
punlHhiiient  for  murder  in  the  first  degree. 
But  of  this  be  cannot  be  heard  to  com- 
plain, and  in  fact  does  not  complain. 

4.  In  writing  his  charge,  the  court,  be- 
fore giving  the  Instructions  proper,  stat- 
ed the  nature  of  thecharge  against  defend- 
ant to  the  Jury,  and  in  this  connection 
further  said :  "  And  in  determining  the  de- 
fendant's guilt  or  Innocence  of  said 
charge,  I  give  you  the  following  Instruc- 
tions as  the  law  applicable  to  thecase. 
and  by  which  you  must  be  governed."  It 
is  contended  that  the  above  statement  of 
the  nature  of  the  cnso  submits  the  defend- 
ant's innocence  as  an  Issue  in  the  case. 
The  point  is  not  well  taken.  It  was  not 
a  part  of  the  charge,  but  simply  a  prelimi- 
nary statement  of  the  nutnreof  the  accu- 
sation against  defendant.  McUrew  v. 
State,  20  S.  W.  Rep.  740,  (decided  at  Tyler 
terra,  1S92.) 

5.  The  witness  Burt  Brice  is  not  shown 
to  have  been  an  ineumpeient  witness.  By 
the  record  it  appears  that  his  capacity 
was  sufficient  to  understand  the  nature 
and  obligations  of  the  oath  administered 
to  him  as  a  witness,  and  his  evidence  dia- 
cloaes  him  to  have  been  an  intelligent  wit- 
ness. 

6.  The  court  charged  the  Jury,  among 
other  tilings,  in  appropriate  terms,  that, 
If  defendant  sought,  without  naving  a 
warrant  for  that  purpose,  to  arrest  de- 
ceased for  unlawfully  carrying  a  pistol, 
and  deceased  restated  such  arrest,  and  "It 
liecame  necessary  for  him  to  kill  deceased 
to  prevent  injury  to  himself,  and  you  be- 
lieve from  the  evidence  that  defendant 
killed  deceased  In  the  discharge  of  his  offi- 
cial duty  to  arrest  him,  then  you  will  ac- 
quit the  defendant."  The  court  further 
charged  upon  this  subject,  and  in  imme- 
diate connection  with  the  foregoing  para- 
graph, "that,  if  he  was  not  actuated  by 
an  intent  to  arrest  deceased  for  a  vloliition 
of  the  law,  and  if  you  do  not  believe  that  de- 
fendant killed  deceased  In  his  own  self-de- 
fense, as  hereinbefore  charged,  and  yon  do 
believe  that  defendant  killed  deceased  with 
hla  malice  aforethought,  expressed  or  im- 
plied, then  the  defendant  will  be  guilty  of 
murder  in  the  first  or  second  degree,  as  the 
eviflenco  will  show;  subject,  however,  to 
the  following  Instructions."  Then  Imme- 
diately followed  the  law  upon  manslaugh- 
ter, based  upon  the  Insulting  conduct  of 
the  deceased  towards  the  wife  of  def end- 
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ant.  The  cbursequotedla  objected  to,  be- 
cauBtt  "it  excludes  the  Idea  of  the  theory 
of  the  defense  that  the  homicide  wan  com- 
mitted  In  the  defence  of  a  female  relative 
on  tbe  first  meetioK  after  the  insult  to  the 
wife,"  and  because  by  such  instruction 
the  court  intiniHted  that  he  does  not  l)e- 
lleve  the  testimony  ot  the  defense  upon 
that  theory  of  tlie  case.  These  uhjectiona 
are  not  weli  talren.  On  the  contrary,  the 
chargre  lu  relation  to  tbe  queHtion  of  ar- 
rent  is  given  exprnssly  subject  to  the 
charge  on  manal«u;;hter  with  reference  to 
the  insulting  conduct  and  la n^fua^e  men- 
tioned. In  construing  a  charge,  all  of  Its 
provlsiouBmuBtbecouHtrued  together,  and 
if,  taken  as  a  whole,  tbe  charge  sufficieut- 
ly  presents  the  law  ot  the  case,  it  will  be 
sufflclent.  Again,  as  before  stated,  the 
facts  did  not  call  for  either  of  the  charged 
submitting  the  issue  of  manslunghter, 
nor  do  they  call  for  a  charge  on  this 
phase  of  the  law  from  any  view  of  the  evi- 
dence; and.  Inasmuch  as  such  charges 
were  given,  tbey  doubtless  induced  tbe 
]ury  to  inipnae  the  milder  puuislinient  for 
murder  In  the  second  degree,  and  were 
therefore  beneficial  to  defendant.  The 
charge  given  was  more  fatrorable  to  de- 
fendant than  tbe  facts  required  or  au- 
thorized. 

7.  The  conrt  did  not  err  In  refusing  the 
requested  instruction  submitting  the 
theory  of  self-defense  from  the  standpoint 
that  the  deceased  made  the  attack  on  de- 
fendant. There  Is  no  evidence  in  the  re- 
cord before  us  to  JUBtify  sucb  a  cliarge. 

8.  Defendant's  bill  of  exceptions  No. 4  re- 
cites tbat  S.  P.  Huff,  of  counsel  for  tbe 
state,  during  his  argument  to  tbe  Jury, 
said:  "The  defendant  Is  a  murderer,  in 
cold  blood;  an  assassin.  He  applied  to 
the  court  for  bail,  and  was  refused;  and, 
if  this  evidence  !s  true,  why  did  he  lie  In 
Jail  since  last  December,  and  not  make  use 
of  it?"  The  court  refused  this  bill  because 
be  did  not  bear  tbe  language  imputed  in 
which  counsel  called  defendant  a  murderer 
and  an  assassin,  and  his  attention  was 
not  called  to  it  by  defendant  or  bis  coun- 
sel. Further  explaining  this  matter,  the 
court  says:  "Attorney  Huff  did  not  say 
tbat  defendant  bad  applied  for  and  was 
refused  ball,  etc.,  but  this  remark  was 
made  In  discussing  tbe  weight  which 
should  be  given  to  the  testimony  ot  de- 
fendant's wife,  who  testified,  without  ob- 
jection, tbat  she  was  present  in  court 
when  defendant  applied  for  and  was  re- 
fused bail:  but  she  did  not  testify  on  his 
trial  for  bail.  Defendant's  counsel  made 
no  objection  at  the  time  tn  the  above  re- 
mark of  Attorney  Huff."  Hucurring  to 
tbe  statement  of  facts,  it  is  recited  that 
the  wife  of  defendant  testified:  "There  have 
*)een  two  Aabeascorpu.'i  trials,  trying  to 
get  ball,  before  now.  My  husband  was 
denied  bail.  My  husband  was  allowed 
ballon  the  Orst  habeas  corpus  trial,  but 
not  in  the  second  application,  after  in- 
dictment. Yes,  I  knew  these  tacts  all  the 
time,  and  was  present  in  court  when  my 
husband  was  tried  on  buboHS  corpus,  but 
did  not  testify;  and  my  husband  was  re- 
fused bail,  and  has  been  in  Jail  for  six 
months,  and  I  have  never  told  any  one, 
except  as  above  stated."    II  the  remarks 


imputed  to  couusel  with  nrferenee  to  tbt» 
testimony  were  used,  they  were  legiti- 
mate; but  If  the  remarks  were  improper, 
and  calculated  to  injure  defendant, 
prompt  exception  should  have  been  inter, 
posed,  and  necessary  requests  made  look- 
ing to  their  withdrawal  from  the  Jury, 
which  was  not  <ione.  Young  v.  iState,  1^ 
Tex.  App.  536;  Kennedy  v.  State,  Id.  618; 
Wfathersby  v.  State,  29  Tex.  App.  278.  1* 
S.  W.  Rep.  823;  Rahm  v.  State,  30  Tex. 
App.  31U,  17  8.  W.  Rep.  41G;  WilllamH  v. 
State.  30  Tex.  App.  3r4, 17  8.  W.  Rep.  408; 
Tipton  ▼..State,  'M  Tex.  App.  580,  17  8. 
W.  Rep.  I0U7;  Gonzales  v.  State,  3U  Tex. 
App.  203.  16  8.  W.  Rep.  »:8:  Frizseli  v. 
State,  30  Tex.  App.  42,  1«  8.  \V.  Rep.  751 ; 
Willson.  Criin.  Proc.  §  i-ii\. 

We  cannot  concur  with  counsel  that  the- 
verdict  is  unsupported  by  the  testimony. 
On  the  contrary,  the  evidence  before  us 
would  have  Justified  a  verdict  imposing  a 
higher  punishment,  and  even  aconvictluii 
for  the  higher  gradeof  tbe  olfensecharged'. 
Finding  no  error  requiring  a  reversal,  th» 
judgment  is  aftirmed.  Judges  all  present 
and  concurring. 


EVEHS  V.  Statb. 

(Court  of  Criminal  A  ppeals  qf  Texas.    Dec.  8, 

1893.) 

HoHiciDB— Maxblauobteb— Drdxksxnbsb  as  Db. 

FENSi; — TeM  poll  AST  INSANITT — EVIDSNCB. 

1.  On    a    trial    for   murder  the   evidence- 

Bhowed  that  dec-eased,  wliile  abnains  defendant, 
told  him  "he  didn't  know  who  his  father  was:" 
that  defendant  then  turned  and  went  away,  and 
deceased  went  into  his  honse,  and  called  on  de- 
fendant to  come  back,  and  shook  big  fist  at 
him,  but  that  defendant  would  not  have  come- 
back, even  after  the  alleged  insult,  if  deceased 
had  not  kept  calling  him.  Held,  that  the  re- 
fusal to  charge  on  manslaughter  was  proper, 
since  Ptn.  Code,  art.  598,  provides  that  to  re- 
duce homicide  to  manslaughter  tbe  killing  must 
take  iplace  immediately  upon  the  uttering  of  the 
iosulting  words. 

2.  It  was  proper  to  exclude  evidence  that 
deceased's  reputation  was  that  of  a  violent  and 
dangerous  man,  since  the  evidence  showed  that 
deceased  indicated  no  purpose  of  doing  defend- 
ant any  harm,  but  stood  in  his  yard  in  shirt 
sleeves,  and  stocking  feet,  and  declined  to  touch 
defendant's  pistol  when  defendant  proposed  to- 
have  a  combat. 

3.  It  was  error  to  admit  the  cry  of  the  cab- 
driver,  "There  he  goes!"  referring  to  defendant, 
wlien  the  officer  went  out  to  arrest  him,  since, 
if  the  cab  driver  saw  defendant  making  his  es- 
cape, he  should  have  been  placed  on  the  stand 
to  tcstiff  to  that  fact. 

4.  The  evidence  showed  that  defendant  was 
dmnk  at  the  time  of  the  homicide,  and  there 
was  strong  testimony  of  temporary  insanity. 
The  court  charged  the  statute  on  drunkenness, 
(Pen.  Code,  ai-t.  40a,)  which  provides  tbat  nei- 
ther intoxication  nor  temporary  insanity,  pro- 
duced by  the  voluntary  recent  use  of  ardent 
spirits,  shall  constitute  any  excuse  for  the  com- 
mission of  crime,  nor  shall  intoxication  mitigate 
either  the  degree  or  penalty  of  crime,  but  tem- 
porary insanity  caused  by  liquor  may  he  shown 
by  defendant  in  mitigation  of  the  penalty,  and, 
in  cases  of  murder,  to  determine  the  degree  of 
murder  of  which  the  defendant  may  be  found 
guilty.     The  court  charged  that  "the  law  just 

? [noted  places  a  person  charged  with  crime  be- 
ore  the  law  to  be  tried  without  reference  to  his 
drunkenness,  unless  said  drunkenness  goes  to 
the  extent  of  producing  temporary  insanity.  It 
la  therefore  your  duty,  as  a  preliminary  iuquh?. 
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to  dtocoTer  th«  mental  atatvis  of  the  defendant 

lit  the  time  of  the  hoznicide."  Held  that,  con- 
oeding  the  charge  to  be  correct  so  far  a«  U 
went,  it  was  error  to  fail  to  define  "temporary 
insanity,"  and  to  charge  that  the  jury  could  con- 
sider it  in  mitigation  of  the  penalty  after  they 
had  determined  the  degree  of  murder. 

Appeal  froui  Olatrlct  court,  Bexar  coun- 
ty;  G.  H.  Noun  AN,  Judtc«> 

Loata  Evera  wa»  cuovlcted  ot  murder  In 
tbe  necond  degree,  and  appeals.    Reversed. 

Appellant  was  coDvlcted  ol  murder  in 
tbe  second  degree,  and  bla  punlabment  aa- 
!<fHeed  at  40  years'  conflnemcat  in  tbe  pen- 
itentiary, from  vhich  jndf<menthe  appeals 
tu  this  court.  The  evidence  shows  tbat 
some  months  previous  to  the  homicide 
tbere  had  been  a  difficulty  between  deftfnd- 
ant  and  deceased,  RIcbter,  in  which  defena- 
ant  wan  worsted.  Tbat  early  in  the 
morning  of  the  day  in  which  the  homicide 
occurred  defendant  beyan  drinkin{c>  and 
about  11  o'clock,  meeting  deceased  in  a 
saloon,  renewed  the  quarrel,  and  struck 
deceased.  The  parties  grappied,  but  were 
separated.  Some  time  afterwards,  meet- 
ing in  the  street,  they  again  r]unrreled, 
defendant  starting  it.  Defendant  then 
went  home,  armed  himself  with  two  sis- 
shooters,  went  to  deceased's  house,  and 
cnlled  him  out,  stoting  tbat  deceased  had 
treated  him  as  a  dishonorable  man,  and 
be  bad  come  to  settle  it.  Deceased  threw 
open  bis  shirt,  and  told  him  to  kill  him. 
Bystanders  got  tbe  defendant  to  leave, 
and  he  went  off  a  abort  distance,  when 
deceased  called  to  him  to  come  back  and 
kill  bim,  and  taunted  him.  Defendant 
again  came  to  the  house,  and  deceased 
taunted  and  Jeered  him,  and  told  him  to 
kill  bim  ;  andthathe"^a8a  Fredacksburg 
Dutchman."  Defendant  told  deceased  he 
did  not  want  to  kill  lilm,  because  be  had 
a  family,  but  he  would  settle  the  difficulty 
with  pistols  or  fists  or  make  friends.  De- 
ceased tnld  bim,  "d n  his  pistols,"  and 

also  told  bim  be  "didn't  know  who  his 
father  jvBS. "  Defendant  was  again  per- 
suaded to  leave,  and  went  off,  and 
stopped  about  100  yards  a  way,  at  another 
house,  and  deceased  kept  calling  tu  bim 
to  come  hack  and  kill  bim,  and  using  oth- 
er taunting  words.  Diefendant  rame 
back,  and  went  up  to  the  gate,  and  asked 
Ricbter  if  he  had  callnd  him  back.  He 
replied,  "No. "  Richter  was  standing  in- 
side of  his  yard  in  his  stocking  feet  and 
shirt  sleeves,  and  was  unarmed.  His  wife 
was  near  bim  on  tbeporcb.  Defendant 
took  out  one  of  his  pistuls,  examined  and 
returned  It,  saying  it  was  not  good 
enough,  and  took  out  the  larger  one,  and 
fired  at  Richter,  but  missed  him.  Richter 
turned,  and  was  running  away,  when  de- 
fendant fired  the  second  shut,  killing  him 
instantly,  shooting  him  in  the  back  of  the 
neck.  Defendant  then  was  about  leaving, 
when  Mrs.  Richter  spoke  to  him,  and  be 
shot  at  her.  Mrs.  RIehter  ran  into  tbe 
house;  got  a  gun.  On  seeing  her  coming, 
defendant  began  running,  and  dodged  as 
she  tired,  and  the  shot  passed  over  bim, 
and  he  went  away.  There  is  strong  testi- 
mony of  temporary  insanity.  Defendant 
was  crying  while  leaving  and  returning 
to  Ricfater's  bouse,  and  seemed  mneb  un- 
der tb<t  influence  of  liquor,  and   kept  dis- 


playing  and  handling    bla    pistols,  asA 
seemed  very  mad  and  esrJted. 

Perry  J.  Lewis  and  Dfrnwan  &  Fiaoktim^ 
for  appellant.  R.  H.  Harrison,  Asst.  Altjr.. 
Qen.,  for  tbe  State. 

SiMKiNS,  J.  There  are  numerous  bill» 
of  exception  and  assignments  of  error,  bat. 
it  will  be  only  necessary  to  consider  th» 
following: 

1.  Tbe  defendant  complains  that  tlw- 
court  refused  to  charge  tbe  Jury  *t» 
mauMlaughter.  The  ground  relied  ttprnm 
was  the  fact  that  Richter,  while  jeerlngr  aft 
and  al>u8lng  defendant,  told  bim  "Iw- 
didn't  know  wbo  his  father  was. "  If  aqx 
such  remark  was  made  by  Ricbter,  it  ea»~ 
not  avail  defendant,  for  after  it  was  dmmI*- 
Buid  defendant  turned  and  went  away^ 
and  Richter  went  into  the  house,  and»  *e^ 
cording  to  tbe  same  witness.  (Flora.>- 
called  to  him  to  come  back,  and  shook  Wka 
fist  at  bim.  The  statute  declares  that,  tfk- 
reduce  homicide  to  manslaughter,  tb» 
killing  must  take  place  immediately  npo*. 
the  uttering  of  the  insulting  words.  Ptna. 
Code,  art.  S98.  Tbe  insulting  languajcft- 
seems  to  bave  been  disregarded.  I>efeMA- 
ant  drew  out  of  his  own  witness,  Flor»» 
the  fact  that  defendant  would  not  baT»- 
come  back,  even  after  the  alleged  insalt^ 
if  deceased  bad  not  kept  calling  him.  Bat^ 
while  tbe  taunts  and  cries  ol,  "Come  ba^: 
and  kill  me.''ot.tbe  infuriated  Richter  may- 
have  led  to  tbat  result.  It  would  benoas- 
tbe  lean  murder  on  the  part  of  defendant. 

2.  The  court  did  not  err  iu  refuninfc  l«»- 
permlt  defendant  to  prove  the  reputatia*. 
of  deceased  as  a  violent,  dangerous  naaa,. 
If  sncb  a  character  could  have  been  proTca^ 
tbe  deceased  had  certainly  done  no  aat  fta> 
dicating  any  purpose  whatever  to  taka- 
defendant's  life,  or  do  bim  any  harm.  Ha- 
stood  in  his  yard,  in  shirt  sleeves  and: 
stocking  feet,  and,  according  to  defeaA- 
ant's  own  witness,  bad  declined  to  tonc^ 
defendant's  pistol  when  defendant  pra.- 
posed  tu  bave  a  combat.  vVillsuu,  Crim. 
St.  §  1054. 

8.  Tbe  court  erred  in  admitting  the  ery 
of  the  cab  driver,  "There  he  goes!"  refeiw 
ring  to  the  defendant,  when  tbe  officer- 
went  out  to  arrest  him.  II  tbe  cab  driver- 
saw  tbe  defendant  making  bis  escape,  ba 
ought  to  have  been  placed  on  the  stand  to.- 
testify  to  that  tact. 

4.  There  Is,  however,  a  serious  questkna 
presented  by  the  record,  whicb  will  nnresai. 
tate  a  reversal  of  this  cause.  The  court 
charged  the  statute  on  drunkennsHs,  aaA 
then  Instructed  tbe  ]ary  that  "tbe  law- 
Just  quoted  planes  a  person  charged  witk 
crime  before  the  law  to  be  tried  witboak 
reference  to  bis  drunkenness,  unless  saM 
drunkennesH  goes  to  tbe  extent  of  pro- 
ducing temporary  insanity.  It  la  tbeva- 
foreyuurduty,a8a  preliminary  inquiry, t»- 
discover  the  mental  st/Uos  of  tbe  def«»d- 
ant  at  the  time  of  the  homicide. "  OonceA- 
ing  tbe  charge  to  be  correct  so  far  aa  it 
goes,  it  was  manifestly  insufficient  merelr 
to  submit  to  tbe  Jnry,  without  furthar- 
comment  than  tbe  charge  above  quoted^ 
a  statute  about  which  there  was  such  db-^ 
certainty  and  diversity  of  opinion,  and  Is^ 
the  jury  draw  their  owninlerence  as  to  Ma 
purport  and   meaning.     We  think  tbe  i 
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ceptioD,  duly  reserved  by  tbe  defendant, 
WU8  well  taken,  to  tbe  eflect  that  the 
court  erred  In  falling  to  define  "  temporary 
inHonlty,"  and  in  failing  to  cbarfce  tliey 
could  consider  it  in  mitigation  of  tbe  pen- 
alty after  tbey  bad  determined  the  degree 
of  murder. 

The  statute  on  drunkenness  (article  40a, 
Pen.  Code)  has  been  ttvtce  conHldered  and 
passed  upon  by  this  court,  and  it  was 
held,  as  we  think,  correctly :  flnit,tbat 
mere  intoxication  from  tbe  recent  use  of 
ardent  spirits  should  not  excuse  nor  miti- 
gate the  degree  or  penalty  of  crime;  see- 
oni),  that  intoxication  must  go  to  the  ex- 
tent of  producing  temporary  insanity  be- 
fore It  ran  mitigate  the  penalty  in  any 
crime,  or  be  considered  in  murder  cases  to 
determine  the  degree  of  murder.  Clore'a 
CuBf,  26  Tex.  App.  624,  10  8.  W.  Rep.  242, 
and  Evers'  Case,  29  Tex.  App.  589,  16  S.  W. 
Ke|).  343,  in  which  tbe  case  was  beard  on 
li/iheait  corpus  on  a  state  of  facts  different 
from  that  here  presented.  The  difficulty, 
however,  seems  not  to  be  so  much  In  tbe 
terms  of  tbestatote  as  in  the  reluctance  of 
the  trial  courts  to  bold  that  one  grossly 
intoxicated,  or  temporarily  insane  from 
Intoxication,  is  any  more  liable  for  pun- 
ishment for  crime  than  one  Insane  from 
any  other  cause.  Tbe  history  of  the  stat- 
ute Is  well  known.  Home  10  years  ago  one 
Porter,  a  traveling  actor,  was  shot  down 
without  provocation  in  an  eastern  town 
In  this  state.  The  defendant  was  tried 
and  acquitted  on  the  ground  of  temporary 
insanity, caused  by  drunkenness.  The  leg- 
islature, assembling  shortly  after,  passed 
this  act:  Article  40a:  "Neither  intoxica- 
tion, nor  temporary  Insanity  of  mind  pro- 
duced by  the  voluntary  recent  useof  ardent 
spirits,  shall  constitute  any  excuse  in  this 
state  for  the  commission  of  crime,  nor 
shall  Intoxication  mitigate  either  the  de- 
gree or  penalty  of  crime;  but  evidence  of 
temporary  insanity  produced  by  such  use 
of  ardent  spirits  may  be  introduced  by  the 
defendant  Id  any  criminal  prosecution  In 
mitigation  of  tbe  penalty  attached  to  tbe 
offense  for  which  be  is  being  tried,  and,  in 
cases  of  murder,  tor  tbe  purpose  of  de- 
termining tbe  degree  of  murder  of  which 
tbe  defendant  may  be  found  guilty."  By 
Its  terms  there  were  two  purposes  clearly 
Intended:  FYrat,  to  eliminate  mere  Intox- 
ication as  any  defense  in  any  criminal 
prosecution  whatever,  regardless  of  the 
constituent  elements  of  the  crime;  second, 
to  prevent  temporary  insanity  from  being 
a  defense  to  any  crime,  bnt  permitting  it 
to  be  iutrodnced  In  murder  cases  to  de- 
termine Che  degree,  and  in  all  criminal 
prosecutions  to  niltlgat«  or  lessen  tbe  pen- 
alty. Tbe  object  of  the  statute  was  to 
prevent  parties  from  pleading  their  own 
wrong,  after  voluntarily  placing  them- 
selves under  tbe  influence  of  drink,  and  be- 
coming a  terror  to  tbe  community,  or  a 
menace  to  other  ritixens,  whose  feelings 
are  often  outraged,  and  tbeir  lives  endan- 
gered or  destroyed,  by  the  insolence  and 
recklessness  of  such  Intoxicated  persons. 
Tbe  underlying  principle  of  the  statute  is 
that  laid  down  by  common-law  writers,  to 
wit,  that  a  sane  man,  who  voluntarily 
puts  bimself  In  such  a  condition  as  to  have 
DO  control  over  his  will  or  actions,  most 


be  held  to  Intend  the  conseqoeuces  aprlng- 
ing  therefrom.  Puff.  De  Jur.  Nat.  lib.  8, 
c.  6,  §  4;  2  Co.  Litt.  247/<;  1  Hale,  P.  O.  82; 
4  Bl.  Comm.  20.  There  Is  no  question  that, 
under  tbe  common  law,  Intoxication  was 
not  deemed  a  defense  for  any  criminal  act, 
even  though  done  while  a  person  was  In- 
sensible to  bis  surroundings,  unouscious 
of  his  acts,  and  had  no  memory  or  under- 
standing, (Reniger  v.  Fogossa,!  Piowd.19; 
Beverley's  Case,  4  Coke,  123;  Pirtle  v. 
Htate,  9  Humph.  063;)  and  such  was  tbe 
law  in  England  ana  America  as  late  as 
1K35,  (State  v.  John,  8  Ired.  888;  State  v. 
Turner,  1  Wright,  [()bio,J  31;  Cornwell  v. 
State,  1  Mart.*  Y.  147:  Rex  v.  Carroll,  7 
Car.  Sc  P.  145.)  During  the  past  60  years 
there  lias  been  a  pernistent,  and  in  tbe 
English  and  many  of  the  American  courts 
a  successful,  effort  to  ingraft  upon  the 
common-law  doctrine  the  proposition 
that  drunkenness  ought  to  be  admitted  in 
evidence,  not  to  excuse.  Justify,  or  mitigate 
the  crime,  but  simply  to  throw  light  upon 
tbe  mental  status  of  the  offender,  to  ena- 
ble the  Jury  to  find  out  what  crime  had 
been  committed;  or,  rather,  by  proving 
tbe  absence  of  tbe  necessary  constituents 
of  tbe  crime,  (such  as  malice,  premedita- 
tion, Intent,  etc.,)  to  show  that  no  crime 
was  committed.  At  first  the  proposition 
was  only  insisted  upon  and  applied  in 
murder  cases,  or  assaults  with  intent  to 
murder,  but  tbe  doctrine  was  soon  pushed 
ont  to  its  logical  reHuIts,  and  is  now  ap- 
plied by  some  courts  to  every  species  of 
crime  which  has  an  intent.  It  is  now  gen- 
erally held  that  intoxication  is  admissible 
as  evidence  in  all  the  states  where  murder 
Is  divided  Into  degrees,  not  to  deny  the 
gnllt,  batto  determine  thedegree.  Wbart. 
Crim.  Law,  $  51.  Bnt  this  Innovation  on 
•'he  common  law  was  vigorously  opposed 
by  the  early  Judges.  It  was, Indeed,  by  its 
advocates  admitted  to  be  dangerous  doc- 
trine, and  one  that  ought  to  be  received 
with  caution.  Id.;  State  v.  .John.  8  Ired, 
330;  Pirtle  Case,  supra.  Mr.  Wbarton 
8(1  ys:  "It  has  been  held  with  marked  uni- 
formity in  this  country  that  voluntary 
drunkenness  is  no  defense  to  tbe  factum  of 
gnllt.  The  only  difference  has  been  the  ex- 
tent to  which  evidttnce  of  drnnkenness  Is 
received  to  determine  tbe  usactnpss  of  In- 
tent and  tbe  extent  of  deliberation." 
Wbart.  Crim.  Law,  §  49. 

There  has  been  no  subject  upon  which 
courts  have  so  widely  differed, or  la  which 
the  same  courts  have  so  often  changed 
their  views,  as  upon  this  question.  A  fair 
Illustration  of  this  Is  shown  In  the  Tennes- 
see decisions  referred  to  In  the  Lyie  Case, 
(Tex.  App.)  19  S.  W.  Rep.  908.  which  case, 
in  so  far  as  It  conflicts  with  this  case,  is 
overruled.  In  1827  tbe  law  was  laid  down, 
in  accord  with  the  best  authorities,  that 
Insanity  resulting  from  long-continued 
drnnkenness  is  an  excuse  for  crime;  but 
Insanity,  tbe  Immediate  result  of  intoxica- 
tion, is  not.  Cornwell  Case.  Mart.  &  T. 
147;  Bennett  Casn,  Id.  133.  But  In  1843  the 
court,  in  a  murder  case,  laid  down  tbe 
doctrine  in  all  its  fullness:  "That,  al- 
though drunkenness.  In  point  of  law,  con- 
stitutes no  excuse  for  crime,  still,  when  the 
nature  and  essence  of  a  crime  are  made  by 
law  to  depend  on  tbe  peculiar  state  of  de- 
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lendant'B  mind  at  the  comiulminn  of  the 
ant,  drunkenneBB  is  a  proper  subject  of 
consideration.  The  qoeatiuo  is,  %bat  is 
the  mental  titatua  at  the  time  ol  the  act, 
and  with  reference  to  the  act?  This  Is  not 
hiildlDg  that  drnnkeunesB  Is  an  ezcnse, 
but  It  Is  an  inqniry  whether  the  very  crime 
deftned  by  law  has  been  In  fact  committed. 
If  the  luentnl  state  required  by  law  to 
constitute  the  crime  be  one  of  deliberation 
and  premeditation,  and  drunkenness  or 
other  cause  excludes  the  existence  of  such 
mental  state,  then  the  crime  Is  not  excused 
by  thedrunkennessorsuchotherrause,  but 
has  not  in  tact  been  committed."  Hwan's 
Case,  4  Hauph.  136.  This  rensonlUK  au- 
thorized the  Introduction  of  druokenness 
in  any  degree  in  all  cases  of  crime.  But  In 
I-S49,  in  the  PIrtle  Case,  9  Humph.  663,  the 
same  court  expressly  asserted  the  com- 
uion-la  w  doctrine  to  be  rorrect,  and  ex- 
pressly limited  the  doctrine  aonoonced  In 
'Swan's  Case  to  marder  cases  only,  and  de> 
dared  that  this  was  only  admitted  In 
Tennessee  bt^cause  of  the  statute  of  that 
state  divldlnK  murder  into  two  degrees; 
and  also  asserting  that  the  drunkennt>BS 
must  be  excessive,  and  that  it  can  only  be 
Introduced  to  reduce  the  degree  of  murder, 
hot  not  to  make  it  ronnslanghter.  But, 
while  the  court  adhered  tu  common  law. 
It  also  indulged  In  reflections  that  tend  to 
sustain  thepntpusltlonsof  the  Swan  Case, 
and  question  the  correctness  of  the  com- 
mon law.  State  v.  Cross,  27  Mo.  282.  In 
tbefollowlng  year  the  question  came  again 
before  the  Tennessee  courts  in  the  case  of 
Halle  V.  State,  11  Humph.  154,  and  the 
conrt  sustained  the  views  announced  In 
PIrtle  V.  State,  but  held  that  the  degree  of 
ilrunkenness  which  muy  bu  considered  to 
shed  light  on  the  mental  status  need  not 
be  that  excessive  intoxication  which  ren- 
ders a  party  incapable  of  a  criminal  intent, 
bnt  that  any  state  of  drunkenness  Is  a 
proper  subject  of  inquiry  So  It  appears 
that  in  Tennessee  drunkenness  to  any  ex- 
tent la  admissible  only  in  murder  cases, 
and  tor  the  sole  purpose  of  reducing  the 
crime.  It  at  all,  to  marder  in  the  second  de- 
gree, but  not  to  manslaughter,  or  any  low- 
er degree  of  crime.  Cartwright  ▼.  State, 
8  Lea.  377.  The  statote  is  right  in  exclud- 
ing mere  drunkenness  as  evidence  in  crim- 
inal cases.  But  the  law  laid  down  by  the 
PIrtle  Case  seems  to  have  been  the  law  In 
Texas  prior  to  the  statute,  as  declared  by 
this  conrt  lu  Cnlbath's  Case,  4  Tex.  App. 
76,  and  In  McCarty's  Case,  Id.  461. 

It  is  certainly  difficult  tor  an  ordinary 
mind  to  understand  how  drunkenness  Is 
admissible  to  shed  light  on  the  mental 
stntua  of  the  offender,  and  yet  not  mitigate 
his  otfense;  how  it  may  be  a  circumstance 
to  be  considered  by  the  Jury  in  determin- 
ing the  intent,  and  yet  not  be  an  excusu 
for  crime,  if  taken  into  conslderntlon  at 
all.  It  is  claimed  there  Is  no  inconsisten- 
cy, because  intoxicotlon  simply  goes  to 
show  that  no  crime  has  been  committed. 
It  would  certainly  seem  that.  If  no  crime 
had  been  committed.  It  Is  immaterial 
whether  defendant  was  drunk  or  sober 
II  all  the  facts  Id  the  case  except  the 
drunkenness  show  a  crime  was  commit- 
ted, yet  the  element  of  drunkenness  chan- 
ges the  nature  of  the  offense,  and  makes  it 


nothing,  then  It  must  certainly  excuse  the 
crime.  It  unquestionably  overturns  the 
common-law  doctrine;  and  the  naked 
proposition,  divested  of  its  metaphyslcai 
distinctions  and  Qne-spun  explanations.  Is 
boldly  asserted,  that  drunkenness  can 
avoid  moral  and  legal  respousibiUty  for 
crime.  Punishment  of  crime  rests  upon 
the  theory  thut  the  criminal  nut  only  has 
possession  of  his  will,  but  of  the  power  to 
control  it.  It  Is  upon  this  fact  that  hu- 
man responsibility  must  rest.  The  drunk- 
ard does  not  lose  the  power  to  control 
his  will  unless  unconscious,  but  be  does 
lose  the  deslra  to  do  so.  So  all  criminals 
become  such  because  they  lose  the  desire 
tff  control  their  will;  hence  the  necessity 
for  the  strong  arm  of  the  law  to  supply 
that  missing  Incentive  for  good  behavior 
which  was  lost  by  vicious  indulgence.  It 
cannot  be  denied  there  is  agreat  difference 
between  a  crime  deliberately  planned  and 
executed  by  a  sober,  calculating  criminal, 
and  one  hastily  committed  by  one  whose 
mind  is  clouded  or  infuriated  by  Intoxica- 
tion:  but  human  laws  are  based  upon 
considerations  of  public  policy,  and  look 
rather  to  the  maintenance  of  the  social 
order  and  personal  security  of  theclticen 
than  to  fine  discriminations  in  the  con- 
duct of  wrongdoers.  Against  the  ordi- 
nary assassin  or  wrongdoer  there  may  be 
some  check,— caution  may  ward  oft  the 
crime,  nr  Innocence  may  escape  its  work; 
but  the  drunkard  Is  dangerous  to  the  in- 
nocent as  well  as  to  the  moat  depraved. 
Whart.  Crim.  Law,  J  49. 

But  the  xtatute  of  the  state  definitely 
settles  this  questiun,  and  this  court  Is  not 
at  liberty  to  follow  the  reasoning  under 
which  other  courts  have  drifted  far  away 
from  the  common  law.  Yet  the  statute, 
wisely  conceding  something  to  modem 
thought,  permits  the  intoxicated  person, 
when  it  issoexcessiveas  to  render  a  person 
unconscious  that  the  act  he  Is  doing  is 
wrong,  and  will  subject  him  to  punish- 
ment, to  plead  his  condition ,  and  if  It  ap- 
pears the  design  to  kill  was  not  previously 
formed,  or  premeditated,  or  arising  out  ol 
a  previous  difficulty,  or  from  revenge,  or 
executed  with  cool,  deliberate,  and  passion- 
less action  Indicating  malice,  bnt  was  the 
result  of  a  sudden,  rash,  and  unpremedi- 
tated design,  springing  out  of  inconsid* 
era te  or  irrational  action  or  excitement, 
and  originating  in  a  mind  so  Inflamed  by 
intoxicants  as  to  be  wholly  Incapable  of 
reflection  or  self-control,  the  Jury  should 
find  the  defendant  guilty  of  murder  in  the 
second  degree,  hut  nothing  less;  and  may 
also  reduce  the  penalty  they  would  other- 
wise attach  to  the  crime  for  his  condition. 
It  is  to  be  observed  that  It  is  only  in  mur- 
der cases  he  can  plead  temporary  insanity 
as  a  reduction  of  the  degree  of  crime.  In 
no  other  character  of  crime  is  it  admissible 
to  change  its  nature  for  want  of  constitu- 
ent elements.  It  was  so  at  common  law. 
As  Wharton  says,  "there  was  no  denial  of 
the  fact  of  guilt."  Hence  the  court  erred 
in  nut  Instructing  the  Jury  that,  If  defend- 
ant, while  temporarily  insane,  formed  the 
design  to  slay  Rlchter,  and  immediately 
carried  his  design  into  execution,  they 
could  take  into  consideration  bis  condi- 
tion, both  In  determining  the  degree  of 
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murder,  and  In  fixing  the  penalty  to  be 
uHsesHnd  by  them.  Tbe  Jury,  (vitbout  In- 
struction, having  found  the  offeuHo  to  be 
murder  in  the  second  degree,  may  have 
found  a  lower  penalty  bad  tbey  been  so 
instructed. 

The  next  question  Is,  wbatdoes  the  stat- 
ute mean  by  the  term  "  temporary  inaau- 
ity?"  Whatever  l>e  the  form  or  cause  of 
Insanity,  It  la  settled  by  all  authorities 
that  the  law  will  not  consider  It  io  a  crim- 
inal case  unlenB  It  deprives  a  person  of  the 
capacity  and  power  to  distinguish  be- 
tween  ri);1it  Hud  wrong  as  to  the  particu- 
lar act  charged  as  an  offense,  if  a  person 
has  knowledge  and  consciousnesB  that 
the  act  he  is  doing  is  wrung,  and  will  d^ 
serve  punishment,  whatever  be  his  mental 
or  physical  weakness,  be  is,  in  the  eye  of 
the  law,  of  sound  mind  and  memory,  and 
consequently  the  subject  of  punishment. 
But  it  a  person  is  incapable  of  having  a 
knowledge  and  a  coD8ciuur<ueKH  tbnt  the 
MCt  he  is  doing  is  wrong  and  criminal,  and 
will  subject  him  to  punishment,  he  is  in- 
sane, and  not  msponslble  tor  crime  com- 
mitted by  bim.  Wiilsou,  Crim.  St.  g  81, 
and  cases  cited:  Nixon's  Case.  32  Kan. 
20.1,  4  Pac.  Kep.  159;  6  La  wson,  Def.  Crime. 
"  Insanity,"  231 ;  Wbart.  &  8.  Med.  Jur.  45. 
Though  it  Is  a  general  rule  that  insanity 
is  an  excuse  fur  crime,  there  is  one  excep- 
tion to  the  rule,  aud  that  is,  where  the 
crime  is  committed  by  a  party  In  a  lit  of 
Intoxication,  though  the  party  is  bereft  of 
bis  reason  by  drunkenness,  and  therefore 
Is  Insane  as  from  any  other  cause.  All  au- 
thorities recoguiise  drunkenness  to  bo  a 
species  of  insanity  that  may  be  attended, 
when  carried  far  enough,  with  loss  of 
reason  and  self-control  while  under  the 
direct  effects  of  the  Intoxicant;  but  this 
eifect  Is  voluntary,  and  brought  about  by 
the  acts  of  the  party,  and  thereby  differs 
from  ordinary  Insanity,  which  is  the  act 
(rf  Providence,  and  the  aufterer  la  not  re- 
sponsible. 

There  are  two  kinds  of  Insanity  pro- 
duced by  alcoholism :  First.  Delirium 
tremeuB,  caused  by  the  breaking  down  uf 
the  person's  system  by  long-continued  or 
babitual  drunkenness,  and  brought  on  by 
abstinence  from  drink.  This  is  what  Is 
called  "settled  insanity,"  to  distinguish  it 
from  "temporary  insanit.v"  or  drunken- 
ness, directly  resulting  from  drink.  "Set- 
tled Insanity,"  from  the  earliest  times, has 
been  held  to  be  a  complete  defense  to 
erime.  Lord  Hale  says.  If  by  means  of 
drunkenness  an  habitual  or  fixed  madness 
be  caused,  though  contracted  by  the  will  of 
the  party.  It  will  excuse  crime.  P.  C.  pt. 
1,  c.  4.  In  U.  S.  v.  Drew.  5  Mason,  a8,  de- 
cided In  lti28,  Stoby,  J.,  says.  "Insanity, 
whose  remote  cause  is  habitual  drunken- 
ness, is  an  excuse  for  crime  committed  by 
the  party  while  so  Insane,  but  not  intoxi- 
cated, or  under  the  influence  of  whisky. 
Such  Insanity  has  always  been  deemed  a 
•uttlclent  excnsn  for  any  crime  done  under 
Its  influence. "  U.  S.  v.  McGlue,  1  Curt.  1; 
Maeonnehey  v.  State,  5  Ohio  St.  77;  Car- 
ter V.  8tMte,  12  Tex.  500:  Erwin's  Case.  10 
Tex.  A  pp.  702.  Second.  The  other  kind 
of  insanity, or  temporary  insanity,  la  that 


coodition  of  the  mind  directly  proJaced 
by  the  use  of  ardent  spirits;  and  where  a 
fit  of  intoxication  la  carried  to  such  a  de- 
gree that  the  person  becomes  incapableof 
knowing  the  net  he  is  doing  is  wrong  aud 
criminal,  as  above  stated,  be  Is  In  that 
condition  referred  to  by  the  statute  as  bi*- 
Ing  "temporarily  Insane,"  as  stated  by 
this  court  in  the  Kelly  Case,  2U  S.  W.  Rep. 
357,  (decided  at  this  terra.)  There  is  no 
difference  between  the  two  kinds  of  insan- 
ity, so  far  aa  the  mental  atntUH  Is  con- 
cerned, but  tbey  differ  widely  in  their 
causes  and  results.  Theflrst  is  from  drink- 
ing as  a  remote  result,  the  second  from 
drinking  as  a  direct  result.  The  first  is  an 
Invuluntury  result,  from  which  all  shrink 
alike;  the  second  is  voluntarily  songht 
alter.  In  the  first,  there  la  no  criminal 
responsibility;  but  In  the  second,  respon- 
sibility n<>ver  ceases. 

There  is  evidence  only  at  temporary  In- 
sanity In  the  record,  and  the  conrt  erred 
in  not  explaining  temporary  insanity  to 
the  Jury,  and  also  instructing  them  that.  If 
they  believed  that  defendant  was  tempo- 
rarily insane  at  the  time  he  formed  the  in- 
tent to  kill  deceased,  and  the  same  was 
carried  into  execution  while  defendant 
was  BO  insane,  they  should  take  such  in- 
sanity into  consideration,  both  in  deter- 
mining the  degree  and  in  reducing  the  pen- 
alty. Fortlteerrors  Indicated,  the  cause  i» 
reversed  and  remanded. 


Rton  v.  State. 

{.Court  of  OriminaX  Ajypealt  of  Texat.    Dea  7, 
1892.) 

Criminai.  Law— Refusal  op  New  Trial— Review 
o;*  Appeal. 
In  the  absence  from  the  record  of  a. 
statement  of  facta,  an  appellate  court  cannot 
review  the  denial  of  a  motion  for  a  new  triat 
on  the  (TTOunds  that  the  evidence  was  insuffi- 
cient to  support  the  conviction,  and  that  de- 
fendant was  forced  to  trial  without  one  of  hi» 
vrituesses. 

Appeal  from  district  court,  Harris coun- 
ty ;  E.  D.  Cavin,  Judge. 

George  Ryon  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gten.,  for  th» 
State. 

Davidso."*.  J.  Appellant,  having  been 
convicted  of  burglary,  proaecntea  this  ap- 
peal. A  motion  for  a  new  trial  was  urged 
in  the  court  below  apon  two  grounds 
— Flmt,  the  insnfbclency  of  the  evidence 
to  support  the  conviction;  and,  secondly, 
the  defendant  was  forced  to  trial  with- 
out the  testimony  of  Sam  White.  The 
record  does  not  contain  a  statement  of 
the  facte  given  on  the  trial  below,  nor  was 
there  a  motion  for  a  continuance  madefor 
the  testimony  of  Sam  White.  In  the  al>- 
aence  of  a  statement  of  facts,  we  cannot 
consider  either  question  saggested  in  tho 
motion  for  a  new  trial.  In  so  far  as  the 
questions  suggested  are  concerned,  there 
Is  nothing  in  this  appeal,  and  the  Judg- 
ment is  afflrmed.  Judges  all  present  and 
concurring. 


Digitized  by 


Google 


Tex.} 


MoLEOD  V.  STATE. 


749 


McLKon  ▼  Statb. 
<Caurt  of  Cr^minxO.  AppeaU  of  Texas.    Deo.  7, 

1893.) 

HOMICIDl— ISSASITY— OpiSIOX  EVIDJSSC»— IK- 
8TK10TIOSS. 

1.  Id  a  trial  in  which  one  of  the  issues  is 
-defendant's  sanity,  a  judge  before  whom  de- 
fendant was  previously  tried  for  the  same  of- 
fense testified  that  he  had  during  the  course 
-of  that  trinl  -n-atohed  defendant,  and  had  par- 
ticularly noticed  his  eyes;  that  he  had  been  a 
good  deal  with  insane  persons,  and  that  from 
his  observations  he  did  not  think  defendant's 
eyes  were  like  those  of  insane  persons;  thiit  it 
«as  his  opinion  that  defendant  was  sane.  Held, 
that  such  evidence  did  not  show  sntticient  quali- 
fication on  the  part  of  such  witness  on  which  to 
base  an  opinion  as  to  defendant's  sanity. 

2.  in  support  of  a  plea  of  insanity  as  a 
defense  to  a  charge  of  murder,  it  was  shown 
that  sereral  of  defendant's  relatives  were  in- 
sane. A  number  of  witnesses,  among  whom 
were  his  family  physician,  and  other  physicians 
who  had  attended  him,  and  persons  who  had 
known  him  for  years,  testified  as  to  acts  tend- 
ing to  show  insanity  on  his  part,  and  gare  their 
opinions  that  he  was  insane.  There  was  no 
testimony  to  abow  any  reason  or  motive  for  the 
crime.  In  rebuttal  the  state  introduced  six 
witnesses,  whose  acquaintance  with  him  ex- 
tended over  periods  of  from  six  months  to  a 
year,  whose  opinions  that  he  was  sane  were 
not  substantiated  by  any  reasons  therefor,  and 
two  other  witnesses,  physidana  not  specially 
qaalified  as  experts  on  insanity,  whose  opinions 
as  to  Ws  Hanity  were  based  on  their  ouservfc- 
tions  of  him  during  the  trial  and  the  testimony. 
Held,  that  there  was  a  preponderance  of  evi- 
dence that  he  was  insane,  and  that  a  verdict  for 
marder  was  not  supported  by  the  evidence. 

3.  There  being  no  question  of  temporary 
insanity  from  drink  or  other  causes  raised,  it 
is  not  error  for  the  court  to  refuse  a  charge  of 
ninrder  in  the  second  degree,  in  that  defendant 
was  either  afflicted  with  liereditary  insanity 
and  not  responsible,  or  was  guilty  of  willful 
murder. 

Appeal  from  district  coart,  Baylor  coun- 
ty;  W.  M.  Perrii.l,  Jodge. 

J.  B.  McLeud  \raa  convicted  of  murder, 
and  from  a  JndKRientaaaeHsing  bis  puttiab- 
nient  at  life  Impriaoument  ha  appeals. 
ReTemed. 

Byroo  Johvnon,  for  appellant.  R.  U. 
Harrison,  Aaat.  Atty.  Gen.,  for  tbe  Ktate. 

8IMKIXR,  J.  Appellant  was  convlrted  of 
murder,  and  his  punishment  assesHed  at 
life  imprlBunment  in  the  penitentiary.  He 
WHS  tried  In  the  district  court  of  Baylor 
county,  where  said  cause  was  carried  by 
chanKe  of  venue  frum  Motley  county. 
Tbe  delense  was  Insanity  and  deliriam 
tremens. 

1.  The  defendant  co.mplalned  that  the 
court  erred  In  permitting  the  testimony 
of  the  witness  Jnd^e  W.  H.  McGIII,  and 
his  opinion  as  to  the  sanity  of  the  defend- 
ant, to  go  to  the  }nry.  The  principal  issue 
before  the  jury  was  the  Inaunlty  of  the  de- 
fendant; and  to  prove  his  sanity  the 
state,  among  other  witnesses,  Introduced 
Judge  McGill,  who  testified  that  he  pre- 
sided aa  district  Judge  during  the  first 
trial,  and  observed  defendant  during  that 
and  the  present  trial,  and  has  examined 
his  eyes  us  he  sat  in  court;  that  they  are 
iiitelllgetit  eyes,  and  not  tbe  vacant  and 
Klaipd  eyes  usually  seen  In  insane  persons; 
that  he  has  been  a  good  deal  with  insane 


persons,  antl  noticed  their  eyes,  and  de- 
fendant's eyes  differ  from  those  of  the  In- 
sane people  he  has  seen  ;  and  it  was  wit- 
ness' opinion  that  defendant  was  sane 
when  he  killed  Vnrner.  This  testimony, 
considering  the  character  of  the  witness, 
was  certainly  most  material  and  Impor- 
tant, and  must  reverse  the  case.  It  waa 
dniy  excepted  to.  How  far  a  nonexpert 
witness  must  qualify  himself  before  he  can 
express  an  opinion  on  the  sanity  of  a  per- 
son cannot,  perhaps,  be  clearly  laid 
do«n;  but  we  certainly  think  it  should 
be  til  a  greater  extent  than  merely  look- 
ing at  a  prisoner  during  tbe  trial  in  a 
court  room.  Such  a  witness,  unless  he  be 
an  expert,  could  be  of  no  assistance  to 
the  Jury,  who  have  the  same  opportunity 
of  making  obnervations  as  himsell.  In 
Thomas'  Case,  40  Tex.  «0,  the  court  aay: 
"We  think  the  witnesses  should  be  al- 
lowed to  give  their  opinions,  together 
with  the  facts  on  which  these  opinions 
were  hased,  where  it  appears  that  the  ac- 
quaintance with  the  party  will  enable 
them  to  form  correct  opinions  of  his  men- 
tal condition."  Campbell's  Case,  10  Tex. 
App.  560;  Harrls'Ca8e,18Tex.App.2»4.  It 
certainly  mnst  appear  he  has  some  knowl- 
edge of  the  acts  and  condnct  of  the  person 
npon  whose  mental  condition  he  declarea 
his  opinion.  It  is  not  every  witness  who 
may  testily  to  a  pertinent  and  relative 
fact  who  can  express  an  opinion.  Tu  do 
this  he  must  hare  the  necessary  oppor- 
tunity of  observation,  so  as  to  be  able  to  ' 
form  a  reasonable  opinion  of  the  exist- 
ence or  nonexistence  of  tbe  disease,  i 
Kish.  Crim.  Proc.  «7».  Nor  do  we  think 
the  witness  qualified  himself  to  speak  an 
an  ex()ert.  It  does  not  appear  in  what 
capacity  be  came  io  contact  with  luHane 
people,  nor  what  opportunities  of  observa- 
tion were  afforded  him.  Expert  testi- 
mony. In  insanity  cases,  has  in  general 
proved  so  unsatisfactory  that  only  those 
who  are  exiiert  In  mental  diseases  or 
psychological  studies  are  regBrde<l  as  au- 
thority; lor  it  is  a  knowledge  rarely  at- 
tained, and  Involving  mueh  study,  obser- 
vation, and  experience.  Com.  v.  Blub,  H 
Gray,  835;  RiishpII  v.  Htate.  63  Mias.  867. 
But  certainly  we  know  of  "no  «oth«»r  or 
authority  who  lays  down  the  lackluster 
appearance  of  the  eyes"  as  the  crucial  test 
of  Insanity.  II  it  was,  there  wtmld  he 
small  need  of  expert  or  other  testimony; 
but,  as  the  priest  of  old  looked  upon  the 
leper  sore,  and  pronounced  one'DucIean," 
so  tbe  Jury  conld  declare  "insanity." 
Such  eyes  are  said  to  be  an  indication  of 
imbecility,  but  such  a  test  Is  wholly  Inap- 
plicable to  the  innumerable  forms  and 
phases  of  insanity  which  bafBe  the  skill 
of  the  expert.  It  does  not  even  permit 
"thecommon  leer  of  thelunatlc,  orthesav- 
ageglare  of  the  maniac."  Messrs.  Whar- 
ton &  Stllle,  in  their  able  work  on  Med- 
ical Jurisprudence,  lay  down  five  tests  by 
whicu  Insanity  may  he  detected.  Each 
test  involves  many  BDhsldlary  facts.  Hec- 
tlon  8«.  In  reference  to  the  first  test,  '*tbe 
physiognomy,"  we  are  directed  to  exam- 
ine the  entire  exterior  nt  the  subject,— 
his  posture,  motliins,  gestures,  eyes,  nose, 
mouth,  words,  and  intonations.  Sections 
100, 101.    The  point  to  be  noticed  about 
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the  eyes  to  their  reatleBsneBH,  an  "tbey 
lack  thecalm.unobBtrucledKaxe  of  sanity, 
untouched  by  paasiun  or  excitement." 
Mr.  Blah  op  nays  the  evidence  relied  opon 
to  Bhuw  insanity  la  the  language  and  con- 
duct, in  which  la  Included  the  queBtlou  of 
motive,  and  the  nature  ot  the  criminal  act, 
and  other  circumatancea.  .Blab.  Crlm. 
Proc.  (Vila.  We  thin  It  the  evidence  la  nn- 
auHtainnd  by  authority,  and  inadmiaaible. 
Bat  the  moat  serioua  queatiou  In  the 
caae  la  whether  the  evidence  aupporta  the 
flndinK  of  the  jury  aa  to  the  gMt  of  ap- 
pellant. The  evidence  ahuwa  defendaut 
attempted  to  kill  deceaaed  twice  the  night 
before  the  homicide,  but  waa  prevented; 
that,  armed  with  a  16-ahootlng  rifle,  he  re- 
peatedly and  publicly  annonncedhla  deter- 
mination to  kill  him;  that  he  waa  drink- 
ing, but  not  drunk, — In  fact,  waa  seldom, 
If  ever.  Keen  drunk;  that  next  mornlug, 
seeing  deceased  at  a  diatance.  In  company 
with  two  others,  wnlking,  he  mounted 
some  one's  horse,  and  galloped  down  the 
road,  beating  the  hurae  with  the  barrel 
of  bla  Wincbeater  rifle.  On  arriving  near 
decenaed,  he  walked  within  fiveatepa,  and 
demanded  aome  money.  Deceased  replied 
he  had  no  money,  or  knew  nothing  about 
any  money,  and  defendant  Instantly 
killed  bim.  He  was  arrested,  in  spite  of 
his  resistance,  while  setting  ready  to 
ahoot  again,  it  Is  not  shown  that  de^ 
ceaaed  owed  defendant  onecent.  Deceuaed 
aeema  to  have  known  nothiug  about  the 
■  matter,  and  In  all  probability  it  existed 
only  In  the  Imagination  of  tlie  defendant. 
The  testimony  shows  a  aimllar  act.  In 
1889,  he  insisted  he  bad  given  bis  note  tor 
f 6U  to  Mr.  Bryant,  of  Lamar  county,  on 
whoae  ftirm  he  had  worked,  and  to  whom 
he  tendered  the  money,  and  demanded  his 
note,  threatening  to  injure  him  because 
be  did  not  produce  It.  In  truth,  Mr.  Bry- 
ant had  no  claim,  and  had  never  held  his 
note,  but  got  away  from  bim  by  promis- 
ing to  bring  It  around  to  him.  The  fltth 
teat  laid  down  by  Stille  &  Wharton, as  one 
of  great  Importance,  la  "the  nature  of  the 
act;"  that  la,  as  being  characterised  bv 
inaanlty,— want  of  motive  and  ineonse- 
quentlality.  Section  112.  Certainly  the 
record  does  not  disclose  the  slightest  rea- 
son or  motive  for  the  homicide,  and  the 
state's  witnesses  are  unable  to  assign 
any.  Aa  to  proof  of  insanity  before  and 
after  the  homicide,  a  number  of  the  wit- 
nesses testlfled.  Those  who  knew  bim 
longest,  including  physicians  who  attend- 
ed him,  and  also  the  family  physlcluo,  tes- 
tlfled, not  only  to  facts  Indlcatinginsanity. 
but  swore  to  their  belief  of  bla  insanity; 
and  aome  of  those  who  worked  with  him 
In  Motley  county  teatlHed  to  the  fact  ot 
bis  peculiar  ways,  his  avoidance  of  com- 
pany;  while  the  JaileraandphyHlclaus  who 
had  observed  him  for  a  year  were  out- 
spoken In  their  belief  of  hia  insanity. 
Again,  the  evidence  undoubtedly  ahowa 
that  defendant's  mother  waa  one  of  a  fam- 
ily of  four  slaters  and  two  brothers  living 
in  Decalb  county,  Ala.,  and  the  oldest 
brother  was  very  peculiar  and  eccentric; 
that  two  of  the  sisters  were  maniacs,  and 
ware  secured  bycholnato  prevent  injury 
to  themselves  and  others;  that  one  of  the 
defendant's  sisters  Is  now  in  the  lunatic 


asylum  In  Tuscaloosa;  that  the  family 
moved  to  Lamar  county,  Tex.,  lo  1S75; 
that  since  their  arrival  one  brother  ba» 
been  conflned  to  the  lunatic  asylum  nt 
Austin;  that  another  brother  farms  and 
preaches  in  Montague  county,  but  is  ot 
unsound  mind;  that  still  another  sister, 
In  Lamar  county,  is  weak-miuded.  To 
meet  this  proof  the  atate  introduced  some- 
six  witnesaea,  whose  acquaintance  ex- 
tended from  one  year  to  a  few  months, 
who  testifled  to  their  belief  in  defendant's 
sanity,  without  stating  any  reason  tliere- 
for;  also,  two  physiciana,  who  only  saw 
the  prlauner  during  the  trial,  and  heant 
the  teatimony,  and  who  In  no  special  man- 
ner qualiiied  themselves  as  experts  In  men- 
tal diseases. 

Conceding  the  fact  that  the  existence  of 
Insanity  in  many  of  the  immediate  rela- 
tives ot  defendant  does  not  prove  that  de- 
tendant  Is  insane,  still  it  is  strongly  cor- 
roborative ol  testimony  tending  to  prove 
his  insanity,  and  aasigna  a  cause  for  acts 
which  must  otberwiso  be  imputed  to  mal- 
ice. The  evidence  for  the  defenae  seems  too 
strong  merely  to  be  awept  away  by  tbe 
character  ot  tlie  rebutting  testimony  or 
the  character  of  expert  teatlmonj'  on  thn 
part  of  tbe  atate.  Generally,  as  inudnity 
is  a  disease,  any  practicing  physiciiin  Is 
regarded  as  competent  to  testify  as  an 
ex|)ert.  Of  late  years,  however,  tlie  care 
ot  the  Insane  has  become  a  aeparate 
branch  of  the  profesaion ;  and  the  testi- 
mony of  physiciana  not  apeclaliy  familiar 
with  it  la  of  but  little  weigbt,  unless 
the  physician  Is  personally  acquainted 
with  the  patient,  and  has  had  an  oppor- 
tunity of  observing  him,  so  as  to  form  an 
intelligible  opinion  on  reasonable  data. 
2  Blali.  Crim.  Proc.  6H7;  Thomaa  v.  State, 
40  Tex.  60;  Com.  v.  Rich.  It  Gray,  335, 
Ruaaell  v.  Ntate,  53  Mtas.  867;  Reed  v. 
State,  62  Mlas.  4U5. 

We  do  not  think  the  court  erred  In  refns- 
Irig  to  charge  murder  In  the  second  degree. 
There  ia  no  queation  of  temporary  Inaani- 
tj*  from  the  recent  use  of  ardent  spirits, 
nor  Is  there  any  evidence  of  dplirtnm  tre- 
mens or  settled  insanity.  It  Is  a  case  ot 
hereditary  Insanity,  or  murder  upon  ex- 
press malice. 

For  the  admission  ot  the  testimony  of 
Judge  McOllI,  and  because  we  are  nut  sat- 
isfied that  the  veriict  of  the  Jury  Is  sup- 
ported by  the  evidence,  and  prefer  that 
another  Jury  paaa  upon  tbe  question  of 
insanity,  the  Judgment  Is  reversetl,  and 
the  cause  remanded.  Judges  all  present 
and  concurring. 


Holland  v  Statb. 

(Court  of  Criminal  Appealt  of  TOa*.    Deo.  Id, 

1892.) 

Homicide — Instrcctions  —  CosmrnniroB — Jcbt. 

1.  Unless  objection  Is  shown  to  jurors  who 
tried  a  case,  tbe  ruling  of  the  trial  court  upon 
the  competency  or  Incompetency  of  such  jurors 
will  not  be  inuuired  into  on  appeal,  even  tbough 
defendant  had  exhausted  his  peremptory  chal- 
lenges. 

2.  The  appellate  court  cannot  review  the 
action  of  the  trial  judge  In  refusing  to  grant  an 
application  for  a  continuance  on  the  ground  that 
a  material  witness  Is  absent,  where  there  is  no- 
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statMnent  of  facts  In  the  record,  m  that  the 
court  may  determine  from  the  eviclence  pro- 
duced at  the  trial  whether  the  absent  testi- 
mony was  probably  true,  or  whether  it  was  ma- 
terial, if  true. 

3.  An  application  for  a  continuance,  based 
on  the  KTOnnd  that  a  material  witness  is  ab- 
sent, is  fatally  defective  if  it  fails  to  state  what 
ia  proposed  to  be  proved  by  such  witness. 

4.  A  ruling  of  the  trial  court  on  a  trial  for 
murder  iu  refusing  an  instruction  on  the  law  of 
manslaughter  will  be  presumed  to  be  correct  in 
the  absence  of  any  facts  In  the  record  showing 
that  the  iasne  of  manslanghter  was  involved. 

Appeal  frorn  UiHtrict  court,  Brazoria 
county;  W  II.  Bijiikhabt,  JuilKe. 

Franl<  Holland  waa  convicted  of  murder 
Id  the  flrMt  deKree,  and  from  a  jadgment 
assesalnji;  hia  ptinishment  at  deatli  lie  ap- 
peals.   Afflrmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  fur  tbe 
State. 

Davidson,  J.  In  the  lower  court  appel- 
lant was  ceo  vlcted  of  murder  In  tbAdnit 
deKree  (or  killing  one  Steve  Crave.v.  and 
bis  puulsbmnut  assessed  at  death.  There 
Is  no  Rtatement  ol  facts  In  tbe  record. 
There  are,  however,  three  bills  of  excep- 
tion. The  first  relates  to  the  exnminattoo 
of  Che  juror  6.  B.  O'Brien  as  to  hSs  quall- 
flcatioDH  oo  bis  vo/r  dire.  Defpii da nt  per- 
emptorily challeoKed  tbe  juror,  and  the 
bill  of  exceptions  states  thnt  before  the 
Jury  was  completed  his  pnremptur.r  chal- 
lenges were  exhausted.  The  learned  trial 
judge,  in  bis  explanation  attached  to  the 
bill, says  that  It  Is  allowed  with  this  addi- 
tion* That  "defendant  exhausted  just 
twenty  challenges,  and  when  the  last 
juror,  G.  B.  Harris,  wax  Impaneled,  no  ob- 
jection was  raised  to  him.  He  was  next 
called  after  tbe  defendant  bad  exhausted 
bis  cballenKes.  The  derendant  objected 
to  no  one  after  he  had  exliausted  his  chal- 
IcnKes."  He  further  states  that  when  the 
juror  Harris  was  turned  over  to  defend- 
ant for  examination  his  attorneys  stutud 
they  had  exhausted  all  their  cbaliengea, 
but  tbe  court  said  1  bey  could  examine  as 
to  Ills  qualiflcatioDs,  and  nothiuK  more 
waasald  about  this  juror  Harris.  Tborule 
is  well  settled  that,  unless  ol)]ectlon  is 
shown  to  one  or  more  of  tbe  jurors  who 
tried  tbe  case,  the  ruling  of  tlie  trial  court 
upon  the  competency  or  Incompetency  of 
Bucb  Jurors  will  not  be  Inquired  Into  In 
this  court,  even  though  the  defendant  bad 
exhausted  bis  peremptory  challenges. 
Holt  v.  State,. 9  Tex.  App.  571 ;  Loggiiis  v. 
State,  12  Tex.  App.  65;  Wlllson,  Crim.  St. 
$2203:  Black  well  v.8tate,28Tex.  App.  195, 
15  S.  W.  Rep.  5»7. 

Appellant's  second  bill  of  exceptions  re- 
lates to  the  action  of  tbe  court  overruling 
his  application  for  a  cuntlnaance.  As  be- 
fore observed,  there  is  no  statement  of 
facts  found  in  tbe  record.  In  reviewing 
the  refusal  of  a  continuance  on  account  of 
tbe  absi'nce  of  a  witness,  tbe  appellate 
conrt  must  consider  tbe  evidence  adduced 
on  the  trial,  for  tbe  purpose  of  determin- 
ing whether  the  absent  testimony  was 
probably  true,  as  well  as  whether  it  was 
material  If  true;  and  hence  the  necessity 
of  a  statement  of  facts  In  the  record.  Will- 
eon,  Crini.  St.  B  21S7.  But.  even  if  we  were 
to  consider  bis  additional  application  for 


a  continuance,  then  the  application  itself 
Is  deFective,  in  that  it  fails  to  set  out  what 
he  proposed  to  prove  by  the  mentioned 
witness,  and  was  therefore  fatally  defect- 
ive. 

Defendant's  third  bill  of  exceptions  com- 
plains of  tbe  refusal  of  the  court  to  give  a 
charge,  verbally  requested  by  defendant, 
upon  the  law  of  manslaughter.  Without 
a  statement  of  the  facts  adduced,  it  is  Im- 
pnasihiofor  this  court  to  say  that  the  is- 
sue of  manslaughter  was  involved  in  the 
case,  and,  in  the  absence  of  a  statement  of 
facts  showing  such  to  be  tbe  case,  we 
presume  that  the  court  charged  upon  all 
the  legitimrtte  phases  of  tbe  evidence. 
These  are  all  the  questiona  raised  in  the 
record  as  presented  to  as,  and,  having 
found  no  reversible  error,  the  Judgment  is 
attlrmed.  Judges  all  present  and  concur- 
ring. 


Olivarbz  t.  Statb. 

(Court  of  Criminal  Appeals  of  Texas.    Dea  10, 
1803.) 

Stbaliko  Horsbs— Evidbncb. 
Defendant  was  convicted  of  stealing 
horses,  on  the  evidence  of  ane  witness,  who  tes- 
tified that  at  the  time  the  horses  were  stolen 
he  worthed  for  defendant;  that  one  day  he  saw 
defendant  at  his  ranch  with  five  horses  similar 
to  those  stolen;  that  defendant  paid  him  for  his 
worli  with  one  of  the  horses,  but  did  not  give 
him  a  bill  of  sale  witti  it;  that  witness  sold  the 
horse  to  a  man  In  the  town  where  defendant 
lived,  giving  a  bill  of  sale  with  it,  and  tliat  aft- 
erwards the  owner  recognized  the  description  in 
the  bill  of  sale,  and  had  witness  ai-rested  for 
stealing  his  horse,  but  he  was  not  indicted;  that 
he  did  not  Isnow  what  defendant  did  with  tbe 
other  four  horses:  and  that  the  ranch  where 
the  horses  were  belonged  to  defendant's  brother. 
Held,  that  the  evidence  was  Insufficient  to  war- 
rant a  conviction. 

Appeal  from  district  court,  Duval  coun- 
ty ,  A.  L.  McLank,  Judge. 

C.  Ullvares  was  convicted  of  the  theft  of 
tour  horses,  apd  appeals.    Reversed. 

It.  I,.  Hcury,  Asst.  Atty.  Gen.,  for  the 
State. 

Davipson,  J.  Appellant  was  indicted 
fur  tbe  theft  of  four  hf>rse8.  On  the  trial 
he  was  convicted,  and  his  punishment  as- 
sessed at  five  years  In  the  penitentiary. 
The  appellant  urges  the  insufficiency  of 
the  evidence  to  support  the  conviction,  as 
well  as  the  failure  of  the  court  to  give  all 
the  la  w  applicable  to  the  facts  adduced  on 
the  trial  of  the  rase.  The  evidence  dis- 
closes that  nine  head  of  horses  were  stolen 
In  Hidalgo  county  between  the  1st  and 
lOtb  of  September,  1S90.  Two  witnesses 
were  produced  on  the  trial,— tbe  alleged 
owner  and  one  Delgado.  Delgado  alone 
testified  to  facts  inculpatory  of  appellant. 
His  tefttiniony  Is  as  follows:  "I  live  In 
FInclnal,  La  Salle  county.  Tex.  During 
the  month  of  September,  1890,  and  some 
time  previous  thereto,  I  worked  tor  defend- 
ant at  Kealltos,  Duval  county.  Un  the 
4th  or  6th  of  September,  1890,  I  saw  the 
defendant  at  biB  ranch.  In  Duval  county, 
Tex.,  with  five  bead  of  horses."  His  de- 
scription of  tbe  five  head  of  horsea  corre- 
sponds with  those  stolen.    He  further  tev- 
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^IfitHl:  "I  bad  irorked  for  defendant,  and 
(ke  paid  rae  with  tbu  surrel  horse  with  the 
'White  hiad  feet,  but  did  not  kI^b  me  a  bill 
'«(iMile  vrltb  it.  I  sold  the  horae  to  a  man 
4a  RealitoB,  and  save  hlin  a  bill  of  sale. 
When  the  owner,  Onillermo  Lopes,  came 
-vilong,  be  found  thp  bill  uf  sale  I  had  ji;! ven, 
'«N4l,Mn  the  description  given  In  it,  had  me 
arrested  (or  stealing  hia  borue,  bat  I  was 
«a't  indicted  tor  It.  I  have  not  worked  (or 
•^rfefldant  forsometinie  now.  I  have  been 
-working  at  Eiiclnal.  I  do  not  know  what 
-vtefeiidant  did  with  the  other  four  horses. 
I  did  nut  see  defendant  bring  the  horses 
to  the  ranch,  but  he  loaned  me  one  of  them 
tu  ride,  and  afterwards  sold  me  one, — the 
-sorrel.— for  fifteen  dolIarH,  which  he  owed 
«ue  f'jr  ray  work.  The  ranch  where  the 
Atirses  were  belonged  to  the  defendant's 
^rotbitr. "  The  state  relied  alone  upon  the 
'testimony  of  this  witness  to  sustain  the 
vroflecation,and  hy  thin  evidence  alone  the 
■defendant  is  shown  to  have  bad  potmesslon 
•«l  the  horses  recently  after  their  theft,  and 
^bis  pottsesslon  is  unexplained.  Tbis  cbar- 
•aeter  of  testimony  has  been  held  aufilclent 
<o  support  a  conviction  for  theft,  and 
<«8tially.  In  sucb  cases,  wo  would  not  feel 
^authorized  to  disturb  sucb  conviction; 
4iat,  owing  to  th^  peculiar  relation  of  this 
-^vitness  to  the  transaction,  we  are  nnwill- 
tex  to  sanction  this  verdict.  The  testl- 
viony  of  this  witness  discloses  that  hewaa 
■w«»rklng  for  the  defendant  before  and  sub- 
sequent to  the  time  he  places  defendant  In 
possession  of  the  horses:  that  defendant 
'4id  not  own  the  ranch  where  the  horses 
^v?re  kept  while  In  his  possession;  that  he 
weceived.and  was  arrested  tor  the  tbett  of, 
'«Mie  of  the  horses;  that  be  was  then  used 
-*8  a  witness  In  this  case;  that  other  par- 
ses must  have  known  of  the  presence  of 
the  horses  at  Renlltos,  If  they  were  there; 
"that  he  (the  witness)  used  one  of  the 
Worses,  and  subseqnently  bought  and  sold 
another  at  the  same  place,  and  no  one 
save  the  witness  ever  saw  defendant  In 
-fiussesslon  of  any  of  said  horses.  The  evl- 
'^lence  could  have  been  made  much  more 
satisfactory  that  defendant,  and  not  the 
'Witness,  was  la  possession  of  the  borseti. 
Vfe  think  the  charge  fairly  submits  the 
't«w  of  the  case.  Judgment  reversed  and 
■caase  remanded.  Judgea  all  present  and 
■concnrriog. 


Oarza  V  State. 

•fPourt  of  (Mrninol  Appeals  of  Texas.    Dec.  10, 
1!393.) 

Theft— JoixT  Indictment— ScvBRANOB—VEBr 

DICT. 

Defendant  was  convicted  of  cattle  theft; 
♦lie  Jtiry  returning  a  verdict  that  they  found 
"IJefendant  gnllty  of  the  offense  he  is  charged 
ia  the  indictment,  and  assess  his  punishment  at 
two  years  In  the  penitentiary."  Held,  that  the 
««rilict  was  not  open  to  attack  because  the  in- 
dictment jointly  charges  defendant  and  another 
with  the  alleged  theft,  in  view  of  the  fact  that 
tliere  was  a  severance,  and  defendant  alone 
was  tried. 

Appeal  from  district  court,  Cameron 
■county;  John  C.  Ri'sbrll,  Judge. 

Prajldls  Garza  was  convicted  of  cattle 
Cheft,  and  appeals.    Affirmed. 


R.  L.  Henry,  Asst.  Atty.  Qen.,  tor  tbe 
State. 

DwiDSON,  J.  Appellant,  having  been 
convicted  of  cattle  theft,  and  having  bben 
allotted  two  years  In  the  i>eDitentlary, 
proseoutea  this  appeal.  The  jury  returned 
the  following  verdict:  **We.  the  Jury, 
Und  the  defendant  guilty  of  the  offense  he 
is  charged  In  tbe  Indictment,  and  assess 
bis  punishment  at  two  (2)  years'  conQne- 
meat  in  tbe  state  penitentiary."  This 
verdict  Is  attacked  because  the  Indict 
ment  Jointly  chargesdefendantand  anoth- 
er with  the  alleged  theft.  This  point  is 
not  well  taken,  because  there  was  a  sever- 
ance, and  def;ndaut  alone  was  tried. 
That  portion  of  the  charge  complained  of 
In  the  motion  for  a  new  trial,  when  taken 
In  connection  with  other  portions  of  the 
charge.  Is  sufflclent.  Tbe  remaining  ques- 
tions relate  to  tbe  evidence,  and,  inas- 
raucli  as  a  statement  of  (acts  Is  not  Incor- 
porated in  tbe  record,  cannot  be  revised 
by  this  court.  Tbe  Judgment  la  affirmed. 
Judges  all  present  and  concurring. 


BOZE   V    STATB. 

(Court  of  Criminal  Appeals  of  Texas,    De&  1(L 
im.) 

Theft— Rbtcks  of  Stolen  Propertt. 
Where  defendant  unlawfully  takes  an- 
other's watch,  and  when  detected  hands  it  to 
the  owner,  it  is  not  a  voluntary  return  of  the 
property;  and  in  such  case,  where  there  was 
evideuce  to  warrant  a  conviction  of  theft,  the 
court  properly  declined  to  charge  the  jury  on 
the  question  of  voluntary  return. 

Appeal  from  district  court,  Harris  coun- 
ty;  E.  D.  (Uvi.v,  Judge. 

S.  Boze  was  convicted  of  larceny,  and 
appeals.    Affirmed. 

R.  L.  Ueary,  Asst.  Atty.  Gea.,  for  thA 
State. 

Davidson,  J  This  Is  an  appeal  from  a 
conviction  In  the  court  below  for  the  tbeft 
of  a  watch  of  the  value  u(  $75,  with  pun- 
ishment assessed  at  two  years  In  tbe  peni- 
tentiary. Concisely  stated,  the  salient 
features  of  the  evidence  are  that  Kaiser, 
tbe  alleged  owner  of  tbe  watch,  was  a 
guest  occupying  a  room  in  tbe  Hutcblns 
House,  In  the  city  of  Houston.  In  his  tes- 
timony he  states  that  about  fl  o'clock  a. 
M.  he  rang  for  a  porter  tn  bring  him  the 
moi-ning  papers,  and  while,  reading  tbem 
be  dropped  off  to  sleep,  and  slept  aoundly 
until  7:80  or  8  o'clock,  and  when  be  woke 
he  saw  a  man  going  out  uf  his  room,— Just 
stepping  ont  of  the  door.  He  yelled  at 
him,  when  he  immediately  turned  with 
the  wa tch  in  his  hand.  "  He  never  got  ont 
of  my  sight.  He  asked  me  If  the  watch 
was  mine,  and  I  told  him  It  was.  He  said 
be  was  coming  down  the  hall,  banting  for 
bis  room,  when  he  snw  a  man  run  out  of 
my  room,  and  the  roan  dropped  my  watch 
on  the  matting  In  the  hall  as  lie  met  him. 
I  thanked  tbe  defendant  for  returning  my 
watch  to  me,  and  then  examined  my 
clothing  to  see  if  anything  else  was  gone, 
and  found  that  nothing  else  had  been 
taken.  Tbe  defendant  remained  in  my 
room  some  minutea,  and  tlien  left  me.    I 


Digitized  by 


Google 


Tex-) 


STEPP  t>.  STATE. 


7S8 


did  not  know  that  my  watch  was  grone 
nntll  he  returned  it  tome.  I  did  not  threat- 
en him  with  proBvcutlon  or  any  personal 
vloleure.  The  watch  waa  in  my  vest 
pocket  when  I  went  to  sleep,  and  the  vest 
was  on  a  chair  between  the  bed  and  the 
door.  The  watch  was  In  no  manner 
bruised  when  tiie  defendant  returned  it  to 
me,  but  was  in  good  order."  The  testi- 
niony  of  the  cleric  of  the  hotel  was  to  the 
effect  that  Kaiser  and  the  defendant  were 
both  snests  of  the  hotel,  but  that  defend- 
ant's room  was  on  the  third  floor,  imme- 
diately over  Kaiaer's,  on  the  second  floor; 
that,  after  Kaiser  had  related  to  him  the 
circumstances  of  the  theft  of  his  watch, 
besoutrht  the  defendant  in  his  room  and 
elnewhere  In  the  bouse,  and  did  not  see 
bim  af^aln  that  day.  On  the  next  morn- 
iMR,  however,  when  defendant  had  eaten 
bis  lireakfast  and  had  come  Into  the  office 
Where  witness  was,  witness  charged  him 
with  the  theft  of  the  watch,  and  defend- 
ant denied  any  knowledKeof  ur  connection 
with  tlie  affair.  The  cl«*rk  then  sent  for 
an  ofHcer,  and  had  him  arrested.  The  de> 
fondant  himself  testitied,  and  stated  that 
on  the  morning  of  the  occurrence,  in  RoinK 
up  stairs  to  Ms  room, he  mistuoK  tbefloor 
on  which  his  room  was  sitoateil,  ond  In 
goiuK  down  the  hall  he  saw  a  man  run 
out  of  a  room  which  be  supposed  to  be 
his,  and  that  when  near  him  the  man 
dropped  a  watch,  and  some  one  in  the 
room  yelled  at  him;  that  he  picked  np  the 
watch  about  two  doors  from  the  room 
that  the  man  ran  out  of;  that,  when  he 
went  to  the  room,  he  asked  the  man  in  It 
(who  was  the  witness  Kalsnr)  If  the 
watch  was  his,  and  he  said  it  was;  and 
that  be  then  told  him  of  the  person  run- 
ning out  of  the  room  and  dropping  the 
watch  in  the  hall.  "He  thanked  nte for 
rvtnmtnK  hIS'  watch,  and  after  a  few  min* 
otes'  conversation  I  left  and  went  out  to 
work." 

These  are  the  main  facts  in  the  case. 
Defendant's  counsel  requested  the  court  to 
instruct  the  Jury  that  if  the  defendant  had 
ttnlawfully  taken  the  watch  from  Kaiser, 
as  diarKed  in  the  indictment,  but  volun- 
tarily returned  aame  to  him  without 
threats  of  violence  or  prosecution,  they 
would  then  assess  the  punishment  at  a 
fine  in  any  sum  not  to  exceed  yi,UUO.  This 
Instruetion  was  refused  by  the  court,  and 
the  correctness  of  the  rullni;  is  the  only 
material  question  presented  on  this  ap- 
peal. Upon  all  the  legitimate  phases  of 
the  case  the  charge  is  not  complained  of, 
and  preaented  the  law  fully  and  suffi- 
clently.  We  are  of  opinion  that  the  court 
did  nut  err  in  declining  to  charpre  upon  a 
volnntary  return  of  the  pioperty,  under 
the  facts.  There  was  no  voluntary  return 
of  the  property.  Grant  v.  State,  2  Tex. 
App.  163;  Willson,  Olm.  St.  §  1287.  A  per- 
Bwn  who  takes  a  thing  fraudulently  does 
not  purge  the  offense  by  handing  it  imme- 
diately back  to  the  owner  when  detected. 
Harris  v.  State,  29  Tex.  App.  101, 14  S.  VV. 
Rep.  890.  See  Willson,  Crim.  St.  g  12»>7, 
fbr  cited  anthorltles.  The  question  as  to 
wttetber  the  defendant  frandulently  took 
the  watebor'not,in  the  fli-st  instance,  was 
folly  and  sufficiently  submitted  to  the  Jury. 
It  was  their  province  to  determine  that 
v.208.w.no.24 — 48 


qnestlon  from  the  evidence.  The  evidence 
was  to  some  extent  conflicting,  as  between 
Kaiser  and  the  defendant,  bnt  in  our 
opinion  strongly  preponderated  agains't 
the  defendant.  Under  tlie  facts  as  shown, 
we  do  not  think  that  we  would  be  war- 
ranted in  holding  the  testimony  to  be  in- 
Bufllcient,  or  that  there  was  a  voluntary 
return  of  the  property;  and,  having  found 
no  reversible  error,  the  Judgment  Is 
affirmed.  Judges  all  present  and  concnr. 
ring. 


Stepp  v.  Statr. 

(Court  of  Criminal  Appeals  of  Texaa.    Dec.  14, 
18fe.) 

Theft—  Failuhe  to  Retdkk  Property  Fodxd— 
EviDEXOE — Declarations  throcgh  TBLEPnoNE. 

1.  Defendant  found  a  ladles'  watch,  marked 
with  the  family  name  of  the  owner;  he  also 
knew  that  certain  Indies  had  lost  a  watch  at  or 
near  the  place  where  he  fonnd  one.  Hdd,  that 
defendant  was  put  on  a  fair  notice  of  the  ownec- 
sbip. 

2.  Though  the  property  was  voluntarily  re- 
tarned  to  the  owner,  bnt  not  until  four  months 
after  finding  it,  and  defendant  had  several  times 
claimed  the  property  as  his  own,  and  on  one  oo- 
casion  be  was  apparently  trying  to  trade  it  off, 
the  evidence  jnstities  a  jnry  in  finding  that  he 
intended  to  appropriate  the  property. 

3.  A.  verdict  is  suffipieut  though  the  word 
"guilty"  therein  is  spelled  "puitty,  and  "peni- 
tentiary" is  spoiled  "ponitenture." 

4.  It  was  proper  to  admit  statements  made 
by  defendant  over  a  telephone,  when  the  wit- 
ness to  whom  snch  statements  were  made  tea- 
tiiid  that  he  knew  and  distinguished  defendant'! 
voice. 


Appeal  from  district  conrt,  Burnett 
county;  W.  A.  Blackbckv,  ,Iudge. 

G.  W.  Stepp  was  convicted  of  the  theft 
of  a  watcb,  and  appeals.     Affirmed. 

J.  G.  Cook,  for  appellant.  R.  L.  Henry, 
Asst.  Atty.  Gen.,  for  the  State. 

SiMKi.NB,  J.  Appellant  was  convicted 
of  theft  of  a  watch,  and  sentenced  to  two 
years  in  the  penitentiary,  from  wbicb 
Judgment  he  appeals. 

It  appears  that  on  the  %tbof  June,  1891', 
Miss  Arnctt  lost  a  watch  at  the  depot  at 
Bertram,  bnt  did  not  miss  it  nntll  she  waa 
on  the  train;  and  they  searched  the  train, 
but  could  nut  find  It.  It  wus  the  proper- 
ty of  .Miss  Wilflon,  of  the  same  place,  who 
had  loaned  it  to  .MIsh  Arnett.  Defendant 
was  at  the  depot  on  tlie  night  it  was.lost. 
A  few  days  after  defendant  suggested  to 
a  witness  the  propriety  of  offeiing  a  re- 
ward for  It.  On  the  !i4tb  of  October  de- 
fendant stated  to  Dr.  McCoiluni,  who  bad 
married  Miss  Wilson,  he  had  seen  a  manin 
his  shiip  with  a  watcb  with  the  name"  Wil- 
son "  scratched  in  It,  and  defendant  wanted 
to  know  If  witness  McCollnm  would  pay 
825  for  It.  Witness  replied  he  would  pay 
f25  for  the  watch  and  man.  Defendant 
lived  at  Liberty  Hill,  in  WlilianiRon  coum 
ty.  He  next  day  telephoned  that  he  had 
the  watch,  and  it  cost  him  9^')  to  get  it 
from  a  man  in  Austin.  That  night,  by 
agreement.  Dr.  Wilson,  the  father  of  Mra. 
McColIum,  met  defendant  at  the  depot, 
who  returned  the  watch. 

The  Indictment  In  this  case  Is  skillfull; 
drawn.    It  contains  six  counts,  and  cov 
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era  every  phase  of  ownerablp,  thelt  from 
the  pernon,  thett,  and  recelTlnj;  Btolen 
property.  Therp  HePioa  to  he  no  doul>t  of 
the  fact  that  defendant  found  the  watch 
111  question,  either  in  the  depot  or  in  the 
street,  and  that  he  kept  pusHesHion  of  it 
until  Its  return  some  lour  months  after. 
Two  material  questions  arise  upon  the 
facts: 

1.  When  he  found  the  watch,  did  be 
know  the  owner,  or  have  reason  to  be- 
lifve  tlie  owner  could  be  found  by  ordi- 
nary in(]uiry?  We  think  defendant  was 
put  upon  fair  notice  of  the  ownership.  If 
he  did  not  And  the  watch  In  tbe  depot, 
where  the  young  ladles  bad  been  awalt- 
ln)i:  the  train,  yet  the  facts  that  he  saw 
them  there,  and  knew  of  their  presence  in 
the  iinnie<liate  vicinity  in  which  tbe  watcb 
was  found ;  also  the  fact  that  It  was  a 
ladles'  watch,  wllh  the  family  name  of 
tbe  owner  clearly  leKlblo  thereon, — point 
with  Rutticleut  certainty  to  the  owuer. 

2.  If  he  knew  or  could  have  known  the 
owner  by  ordinary  dlllBence,  with  wiiat 
intent  did  be  retain  possession  of  the 
property?  Was  It  to  appropriule  it  to 
IiIh  own  nse,  or  to  obtain  a  reward  tor 
finding  it?  It  to  appropriate  It  to  bis 
own  use,  it  was  tlieft,  and  the  conviction 
is  correct,  unless  it  was  voluntarily  re- 
turned within  a  reasonable  time.  A  vol- 
autary  return  must  be  a  return  willlnKly 
made  by  tlie  defendant,  whatever  be  the 
motive  inducing  it.  Allen  v.  Ktate,  12 
Tez.  App.  lUU.  Itut  it  cannot  be  made 
when  defendant  is  caught  In  posseHslon  of 
tbe  stolen  property;  (Cirant  v.  State,  2 
Tex.  App.  107  ;>  nor  when  the  defendant 
is  caught  in  tbe  act,  (Harris  v.  State,  2<J 
Tex.  App.  104.14  S.  W.  Kep.  300;  Uoze's 
Case,  20  8.  W.  Itep.  7r)2,  decided  at  tills 
term  of  tlie  court:)  nor  after  prosecution 
is  begun,  (I'en.  Code, art. 738.)  We  think 
tbe  property  was  voluntarily  returned ;  It 
being  made  directly  to  Dr.  Wdson,  with- 
out demanding  any  reward.  But  four 
months  is  hardly  a  reasonable  time.  It 
was  a  question  for  the  jury,  and  they  evi- 
dently thought  the  time  ol  detention  was 
unreasonable. 

13ut  It  Is  contended  that  the  object  of 
holding  podsesslon  was  to  obtain  a  re- 
ward;  that  tills  is  shown  by  a  remark 
made  by  defendant  that  Dr.  Wilson  ought 
to  offer  a  reward  for  the  watch,  and  by 
his  offer  to  Dr.  Wilson's  son-in-law  to  get 
the  watcb  if  he  would  pay  f2d.  These 
ques'tions  were  submitted  to  the  Jury  by 
the  following  charge  of  the  court:  "  When 
a  man  tinds  goods  that  are  lost,  and  ap- 
propriates them  with  Intent  to  take  en- 
tire iloinliilon  over  them,  he  at  the  same 
time  knowing  or  renlly  believing  the  own- 
er can  be  found,  the  offense  would  he 
theft.  To  constitute  a  finding  theft,  the 
intent  to  defraud  the  owner  and  appro- 
printe  the  property  to  bis  own  use  must 
exist  in  tbe  mind  of  the  finder  at  tlie  time 
he  takes  possession  of  the  property.  If 
the  Intent  to  steal  did  not  exist  at  tbe 
time  of  the  taking,  no  subseqaent  Intent 
to  steal  will  render  the  original  taking 
theft."  Reed  v.  State,  8  Tex.  App.  41; 
Warren  v.  State,  17  Tex.  App.  207;  Wilson 
V.  State.  20  Tex.  App.  002.  Again,  after 
ahurglng  tbe  statute  on  voluntary  return. 


(Pen.  Code,  art.  788,)  the  court  aays; 
''Whether  or  not  property  has  been  re- 
turned within  a  reaHonable  time  Is,  like  all 
other  facts,  a  question  for  the  jury,  to  be 
determined  from  all  tbe  facts  and  circum- 
stances In  evidence,  before  you."  The 
court  further  charged :  **  Upon  the  subject 
of  appropriation  yuo  are  Instrncted  that. 
If  defendant  found  tbe  property,  but  took 
It  with  tbe  Intent  to  bold  It  only  for  the 
purpose  of  obtaining  any  reward  thai 
might  be  offered  for  Its  recovery,  and 
without  any  intention  to  permanently 
appropriate  It,  then  you  must  acquit. 
These  instructions  were  8utncient,and  cer- 
tainly as  fair  as  defendant  could  ask;  but 
tbe  Jury,  In  view  of  tbe  facts  tliat  the  de- 
fendant had  several  times  claimed  tb» 
watcb  as  his  own,  and  that  on  one  <icca- 
slon  he  was  apparently  trying  to  trade  It 
off,  together  with  the  length  of  time  he 
held  possession,  came  to  the  conclusion  be 
Intended  to  appropriate  it,  and  we  can- 
not say  they  erred.  There  was  no  excep- 
tion taken  to  the  charge,  and  no  special 
cbarires  asked  upon  these  questions. 

The  appellant  claims  that  tbe  verdict 
was  Insufficient,  the  word  "guilty"  being 
spelled "guitty,"  and  "penitentiary "being 
spelled  "peaitenture."  We  do  not  think 
tbe  error  well  taken.  Even  II  tbe  word 
"guilty"  was  In  fact  written  "t,"  It  is 
clearly  apparent  wbat  verdict  was  in- 
tended by  the  jury.  D I rd well's  Case,  20  S- 
W.  Hep.  656,  (just  decided.) 

The  appellant  further  complains  that 
the  court  erred  in  admitting  statements 
of  the  defendant  made  over  the  telephone. 
Dr.  McCollum  testitled  that  he  knew  and 
dlstingulHhed  defendant's  voice,  and  that 
was  all  tliat  was  necessary.  After  a  care- 
ful consideration  of  this  cause,  we  see  no 
reason  to  reverse  It,  and  the  judgment  Is 
afhrmed.  Judges  all  present  and  coocoiw 
ring. 


Harris  t.  Static. 
(Court  iff  Criminal  Appeal*  of  Ttauu.   Dea  10( 

18»2.) 
Theft— Vamtr  op  Propbrtt. 
About  $17  In  money,  alleged  to  bnve 
been  stolen  from  the  owners  wiieou.  In  which 
he  was  ridinR  in  the  evening  nfter  dark,  was 
found  on  defendant's  person  a  few  hours  Inter, 
nlipn  he  was  arrested.  He  made  no  claim 
thereto,  and  no  effort  to  account  for  its  poBMea- 
sioD.  Ou  Ills  companion,  who  was  arretted  at 
tbe  same  time,  was  found  property  belonKing 
to  tlie  siuiie  owner,  the  value  of  which,  added  to 
defendant's  $17,  agKregated  more  than  $20. 
Hrfil,  tliat  a  convirtiou  of  tbeft  of  proper^ 
over  the  value  of  $20  would  not  be  duturbea. 
Hurt,  P.  J.,  dissenting. 

Appeal  from  district  coort,  Harris  coun- 
ty; E.  D.  Cavin,  Judge. 

.lackson  Hariis  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

R.  L.  Heary,  Asst.  Atty.  Qen.,  for  tbe 
State. 

SiMKiNS,  J.  The  defendant  was  convict- 
ed of  tbe  theft  of  property  over  the  value 
of  920,  and  sentenced  to  two  years  in  tbe 
state  penitentiary,  from  which  Judgment 
be  appeals  to  this  court.    This  is  the  coa^ 
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panioa  cnm  to  Woodson  Howard's,  20  S. 
W.  Rep.  7U,  (afflniied  at  thts  term.) 

While  roiniiiK  Into  the  city  of  Honaton, 
about  dark,  Wlllln  Dow  lost  about  f20, 
consistloff  of  one  V>  Kold  piece,  two  $6  billa, 
about  911  In  sliver;  also,  a  six-shooter. 
It  was  taken  out  of  the  wuKon  In  which 
Duw  and  bis  wile  were  ridinK-  The  mon- 
ey was  In  a  baR.andtbebaii  and  pistol  and 
Home clotliea  were  in  a  baslcet  under  the 
«eat.  on  which  Duw  and  tals  wife  sat  and 
drore.  The  money  was  safe  as  tliey  en- 
tered Clkeneyville.  After  that  they  took 
no  notice  of  their  waKon,  as  they  were 
looking  af f er  pasHlnit  vehicliM.  The  WMKon 
bed  WBH  14  inches  hiffh.and  tifcbt  and  par- 
tially covered.  OnreKchinfftlieirHtopplnK 
place  In  Houston,  they  discovered  their 
loss.  Early  that  niornias  the  police  were 
notified  that  defendant  and  Woodson 
Howard,  a  nesro,  bad  come  to  town  witb 
a  pistol.  The  two  boys  were  constant 
companions,  and  lived  in  Cheneyvllle. 
Tbey  were  hnnted  up,  and  arrested  at  10 
o'clock  at  nlKht  at  a  restaurant.  Two 
pistols  were  found  on  the  negro  boy,  and 
about  $i7in  money— ufoKold  piece, fa  bill, 
and  some  0  or  7  silver  dollars — were  found 
on  defendant.  Early  next  morning  Willis 
Dow,  coraInK  to  the  police  station  to  re- 
port bis  loHs.ldeatifled  thepintol  and  mon- 
ey, and  they  were  delivered  to  biro  by  tbe 
police.  The  testimony  in  this  case  is  ex- 
tremely meaner,  but  niit  so  Insufiident  as 
to  reverse  the  case.  Tbe  two  boys  lived 
In  Cheneyvllle,  and  were  constantly  to- 
Kether.  Tbey  seemed  to  have  been  well 
known  to  the  police.  As  soon  as  they 
reached  the  city  the  poMce  were  notified  of 
the  fact  that  they  had  a  pistol.  They 
were  searched  for  and  found  nt  10  o'clock 
at  a  restanraiit,  and  immediately  arrest- 
ed. Two  pistols  were  found  on  one,  and 
S17  on  defendant.  Early  next  mornins 
Willis  Dow  reported  his  loss  to  the  police 
station,  and  identified  one  of  the  piRtols 
found  on  the  neero  boy,  and  described  ex- 
actly the  kind  of  money  found  on  the 
other.  The  money  was  sufficiently  identi- 
fied, and  delivered  to  talm  by  the  police. 
Tbe  defendant,  so  far  as  shown  by  the 
record,  seems  to  have  made  no  claim  to 
the  money, or  pretended  to  account  for  its 
possesxlon.  The  Jury  found  there  was  no 
reasonable  doubt  of  defendant's  ffuiit,  and 
we  are  not  disposed  to  disturb  tbe  ver- 
dict, and  It  Is  affirmed. 

Davioso!^,  J.,  concurs.  Hort,  P.  J  , 
dissents  because  of  the  insufficiency  of  the 
testimony. 


Scott  v.  Statb. 
(Court  af  OHminca  Appeal*  oif  Texaa.    DeOk  14, 

18)6.) 

UmtDeR— IxnicTXENT— RsYiETV  ojr  Afpbal. 

1.  An  indictment  chnrginj;  that  accnaed 
'did  tlien  nnd  there,  with  his  mnllce  afore- 
thotiFht,  kill  and  murder  B.  F.  Cnrtis,  by  shoot- 
mg  biin  witb  a  run,  against  tbe  pence  and  digni- 
ty of  the  state,  is  gnfiicient  to  charfce  tbe  of- 
fenM>  of  murder,  nndor  Pen.  Codp,  art.  005,  whidi 
provides  tluit  any  person  who  shall  unlawfully 
kill  any  rensonnble  creiiture  in  being  with  ma- 
Bos  nforethonglit  is  giiilty  of  mnrder. 

2.  Where  tbe  uncontradicted  testimonr  sn^ 


tains  a  eonvleUon,  the  Jndgnient  win  not  be  re- 
versed on  api>eal. 

Appeal  from  district  court.  Smith  coun- 
ty; Fki.ix<).  McCoiiu,  .JudKe. 

Charles  Scott  was  convicted  of  murder, 
and  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davioson,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  raurderin  tbe  first  de- 
gree, in  which  tbe  death  penalty  was  as- 
sessed. By  his  motion  In  arrest  of  Judg- 
ment, appellant  calls  In  question  the  sutll- 
clency  of  the  Indictment, — h'lnt,  because 
"It  does  not  charge  an  offense  acalnst  the 
laws  of  tbe  state  in  plain  and  intelligible 
lanKuaKe;"  secontl,  "it  does  not  charge 
theuiaterlal  elementsof  tbe  offense ni  mur- 
der, as  defined  by  the  statute,  and  is  there- 
fore fatally  detective."  Uralttliig  prior  al- 
legations, the  Indictment  charges  that  ap- 
pellant, "about  the  12th  day  of  July,  in 
the  year  of  our  Lord  one  tboasnnd  eight 
hundred  and  ninety-two,  •  •  •  did 
then  nnd  there,  with  his  malice  afore- 
thought, kill  and  murder  B.  F.  Curtis,  by 
shooting  him  with  a  gun,  against  the 
peace  and  dignity  of  the  state."  The 
grounds  of  the  motion  are  not  well  taken. 
It  is  too  well  settled  by  the  decisions  in 
this  state  to  be  questioned  now  that  the 
form  of  indictment  used  in  thiscase  is  suffi- 
cient to  charge  the  offense  of  mnrder  un- 
der article  005  of  the  Penal  Code.  Caldwell 
V.  State.  28  Tex.  App.  566. 14  S.  W.  Kep. 
122;  Walker  v.  State,  10  Tex.  App.  176; 
Strickland  v.  State,  Id.  618;  Banks  v. 
State,  24  Tex.  App.  659,  7  8.  W.  Kep.  327; 
Jackson  r.  State,  25  Tex.  App.  314,  7  S.  W. 
liep.  872;  Wlllson,  Crlm.  Forma,  888,  and 
note  I,  for  collated  authorities. 

2.  The  remaining  question  suggested  by 
appellant  forreversing  the  ludgnient  is  the 
supposed  insufficiency  o(  the  evidence  to 
support  the  conviction.  The  undisputed 
rants  show  that  detendant,  as  tenant  or 
ren  tcr  ot  deceased,  had  neglected  the  proper 
cultivation  of  a  growing  crop  of  cotton, 
and  that  on  the  evening  preceding  the 
homicide  there  was  some  trouble  between 
tbem  about  this  matter.  On  tbe  morning 
of  tbe  homicide  deceased  rode  over  to  the 
residence  of  appellant,  and  called  for  him. 
He  came  out  to  the  fence,  where  deceased 
was  sitting  on  bis  horse,  bringing  a  shot- 
gnu  with  bini.  During  their  conversation 
the  quarrel  with  reterem-e  to  the  cotton 
was  renewed.  Finally  deceased  turned  to 
leave,  and  as  he  was  riding  off  appellant 
fired  upon  him  twice,  killing  him  instant- 
ly. Deceased  was  72  years  of  age,  had  on 
no  poat  when  he  wus  killed,  and  was  nn- 
arined.  The  above  facts  are  uncontra- 
dicted, and  tostificd  toby  the  wltneMses  as 
well  for  the  defendant  asthe  state.  Speak- 
ing to  the  witness  Foster  of  tbe  homicide, 
the  appellant  said:  On  Tuesday  morn- 
ing Mr.  Curtis  came  to  his  house,  and  bad 
a  quarrel  about  his  working  the  crop; 
that,  after  some  quarreling,  Mr.  Curtia 
started  to  ride  off,  and  he  shot  him  as  be 
was  riding  off;  that  Curtis  fell  from  bis 
horse  at  the  first  shot;  that  he  saw  that 
Curtis  was  on  tbe  ground  kicking,  and, 
thinking  he  might  not  be  dead,  jumped 
over  tbe  fence,  and  shot  him  again  while 
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be  was  lytne  on  the  gronnd.  Hto  aleo 
made  Id  effect  the  name  atatement  to  the 
witneea  FortHon.and  biH  wife  and  aon  tee- 
tlQed  aubHtantlalljr  tu  the  same  factsw 
There  is  some  contradlutlon  as  to  the  fact 
whether  deceaHed  was  uii  his  horse  or  on 
tlie'  m^ond  when  the  secnnd  shot  was 
fired.  To  our  minds,  the  teHtlmony  sus- 
tflios  the  conviction,  and  maniteste  a  mur- 
der heartlesR  In  conceptlou  and  cruel  In 
execution.  There  bulug  no  error  in  the 
record,  the  Judgment  is  affirmed.  Judgee 
ail  present  and  concnrring. 


At.BXANDfSR  V.  STATU. 

(Court  of  CrinUiial  Appeals  of  Toum.   Deo.  li, 

1898.) 

BDROLART— EVIDBNCS  OF  I^r^B!tT  TO  Stsal. 

Where  one  enters  a  house  late  at  night 
tqr  cUmbiug  through  a  window,  which,  though 
open,  is  an  unusual  place,  within  Pen.  Code, 
art.  708,  and,  on  being  discovered,  makes  his 
escape  turougn  the  window,  it  majr  well  be  in> 
ferred  bis  purpose  was  theft. 

Appeal  from  district  eourt,  San  Jacinto 
county;  L.  B.  Uiqqtowkr,  Judlie. 

Jeffry  Alexander,  having  been  convicted 
of  burglary,  appeajs.     Afflrmed. 

R.  L.  Ueary,  Aaat.  Atty.  Gen.,  tor  the 
State. 

Patidbon,  J.  Appellant  was  convicted 
of  burglary  under  an  indictment  charging 
the  entry  by  ditferent  counts  to  have  been 
made  with  intent  to  commit  theft  and 
rape.  The  testimony  dlncloses  that  de- 
fendant, at  a  late  hour  of  the  night,  sub- 
Requent  to  the  retirement  of  the  family, 
entered  the  honse  by  climbing  In  through 
an  open  window,  elevated  Ave  feet  or 
more  from  the  ground.  Into  the  room 
where  a  young  lady  and  younger  sisters 
were  sleeping.  Ignorant  of  his  presence 
in  the  zoom,  the  young  lady  arose,  and 
lighted  a  lamp,  heard  a  noise  as  if  some 
one  bad  fallen  on  the  floor,  loolted,  and 
discovered  the  defendant  secreted  between 
her  bed  and  the  wall.  He  did  not  toncb 
her,  but,  on  being  discovered,  tied  from 
the  house,  escaping  from  the  same  win- 
dow through  wlilch  the  entry  had  been 
accomplished.  There  was  a  bureau, 
wardrobe,  washstand,  and  some  jewelry 
and  clothing  in  the  room.  Nothing  was 
taken  from  the  room.  The  court  submit- 
ted the  case  upon  the  different  counts,  and 
the  Jury  returned  a  general  verdict,  find- 
lug  defendant  guilty.  Among  other 
things,  the  court  charged  the  jury,  with 
reference  to  the  question  of  force:  "•  »  • 
It  Is  not  necessary  that  there  should  be 
any  actual  breaking  when  the  entry  is 
made  in  the  niglitllrae,  but  there  must  be 
some  degree  of  force;  however,  slight 
force  is  sufficient.  The  entry  by  a  chim- 
ney, or  climbing  through  a  window,  or 
the  entry  at  any  unusual  place,  would 
constitute  force."  This  portion  of  the 
charge  was  excepted  to,  and  a  counter 
charge  requested,  which  was  refused.  In 
this  there  was  no  error.  The  doors  to 
the  room,  whicb  are  the  usual  places  of 
entry  to  said  room,  were  closed  on  the 
night  of  the  burKlary.  The  window 
through    which     the  entry    was     made, 


tboDgb  open,  was  an  uonnaal  place  of 
entrance.  Fen.  Code,  art.  708:  Painter  v. 
State,  26  Tex.  App  454,  »  S.  W.  Rep.  774. 
A  window  may  or  not  be  a  usual  plnce  of 
entering  a  house,  but  this  is  a  question  of 
fact  to  be  solved  by  the  testimony  ad- 
duced on  the  trial.  A  window,  elevated 
five  feet  or  more  above  the  around,  as  In 
this  case,  would  be  an  unusual  place  of 
entry,  especially  when  It  is  shown  that  the 
party  who  entered  through  It  did  so  by 
climbing.  In  order  to  accomplish  the  en- 
try.   Painter  v.  State,  Id. 

2.  The  verdict,  being  general,  will  be 
supported  by  testimony  sustaining  either 
count  in  the  charge  given.  Wo  think  the 
evidence  is  sutflcient  to  support  the  con- 
viction under  the  conntchargliig  theentry 
with  intent  to  commit  theft.  The  Intent 
witli  which  the  defendant  entered  the 
honse  is  a  fact  for  the  jury,  to  be  gathered 
from  the  circumstances  attending  the  en- 
try, and  prior  and  subsequent  thereto. 
The  supreme  court  of  California,  in  a  castt 
similar  to  the  onein  hand,  said :  "Though 
thern  was  no  direct  evidence  of  the  Intent, 
it  might  be  Inferred  from  the  surrounding- 
circumstances.  The  weight  to  be  t;lven  to- 
these  was  a  question  properly  left  to  the- 
Jury ;  and,  when  a  person  enters  a  building- 
through  a  window  at  ii  late  hour  of  the 
nigbt.  after  the  lights  are  extliigiilMhed, 
and  no  explanation  Is  given  of  his  Intent, 
It  may  well  be  inferred  that  his  purpose 
was  to  commit  larceny,  such  being  the 
usual  intent  under  such  clrcDrastances."' 
People  V.  Soto,  M  Oal.  41.5;  Painter  v. 
State.  26  Tex.  App.  454,  9  S.  W.  Uep.  774; 
Steadrean  v.  Slate,  (Ga.)  8  s.  E.  Kep.  420; 
11  Trim.  Law  Mag.  410;  2  Archh.Crim.  Pr. 
&  PI.  p.  1107.  Mr.  Archbold  says:  "Even 
the  very  fact  of  breaking  and  entering  in 
the  nighttime  raises  the  presumption 
■that  It  Is  done  with  tb<>  Intent  of  stealing. 
Where  a  man.  In  the  nighttime,  had  en- 
tered a  bouse  by  the  chimney,  and  was 
found  in  it  just  above  the  mantelpiece, 
and,  when  he  found  he  was  detected,  he 
ascended  the  chimney  again,  and  got  out 
on  the  roof,  the  jury  found  him  Bullty  of 
burglary  with  intent  to  steal,  upon  this 
evidence  alone,  and  the  Judges  con (irmed 
the  conviction."  2  Arch b.  Crlm.  Pr.  &  PI. 
p.  1107.  We  And  no  error  in  the  record, 
and  thejndgment  is  afflrmed.  Judges  all 
present  and  concurring. 


Wbioht  v.  Statb. 

(Court  of  CriminaX  AppeaiU  of  Texsai.    Deo.  14, 

1893.) 

Bedcctios — Offer  op  Makriaqh  —  Dismissai.  of 
FkosecctioK— CoRKoBORATiva  Evidence. 
1.  Fen.  Code,  art.  816,  in  nsKaxd  to  aedao' 
tlon,  declares  that,  if  the  parties  marry  each 
other  at  any  time  before  the  conviction  of  de- 
fendant, or  if  defendant  in  good  faith  offers  to 
marry  the  female  seduced,  no  prosecution  shall 
take  place,  or,  if  begun.  It  shall  be  dismissed. 
Bdd.  that  the  offer  in  good  faith  requires  only 
a  submission  to  the  marriage  rites,  and  where, 
during  a  prosecution,  defendant  makes  an  offer 
of  marriage  in  open  court,  produces  a  marriage 
license,  and  asks  tbe  presiding  judge  to  per- 
form the  ceremony,  it  is  error  to  permit  the  dis- 
trict attorney  to  question  the  good  faith  of  thp 
oSer,  and,  on  the  refusal  by  the  prosecutiix  to 
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manr  defendant.  It  is  error  for  the  eonrt  to  »• 
fuse  to  dismido  the  cause  on  the  ground  that  he 
do«s  not  think  defeudant  intended  in  good 
faith  tc  marry  the  prosecutrix,  anil  to  lire  with 
her. 

2.  Corroborative  eTidence  in  proof  of  se- 
dnctioo  need  not  be  direct  and  positive,  or  such 
evidence  as  is  sufficient  to  convict  independent 
oi  that  of  the  prosecutrix,  but  simply  such  cir- 
camstances  as  tend  to  sup(iort  her  testimony, 
and  to  satisfy  the  jury  slie  is  worthy  of  credit. 

3.  I'roBecutrix  testified  that  she  yielded  to 
defendant  because  he  faithfully  promised  to 
marry  her,  and  his  letters  to  her  showed  affec- 
tion and  strong  jealousy,  and  spoke  of  their 
marriage  as  a  certainty.  Witnesses  proved 
that  prosecutrix  was  highly  esteemed,  bad  a 
good  reputation  for  chastity  and  virtue,  was 
visited  by  other  young  men,  and  moved  in  the 
best  social  circles;  that  defendant  was  re- 
ceived by  her  family  as  a  suitor,  and  was  bo 
persistent  in  his  attentions  that  all  others  were 
compelled  to  cease  attendance.  Held,  that  the 
evidence  was  sufficient  to  sustain  proof  of  se- 
duction. 

Appeal  from  district  court,  Btimctt 
eouuty  W.  A.  Blackburn,  Judge. 

VV.  C.  WriKht  wafl  convicted  ot  aedac- 
tioD,  and  HppealR.    Reverned. 

Appellant  waH  convicted  ot  tbe  otfeoBe 
of  seduction,  and  bis  punkihment  aasesHed 
'at  four  yean  in  ttie  penltentiariy,  from 
which  lieappeais. 

There  are  only  two  qaeationa  that  nM>d 
<be  considered.  The  defendant,  when  the 
evidence  of  the  state  waR  latroduced,  and 
before  the  court  had  charsed  tbe  Jtirjr, 
and  while  the  prosecutrix  waa  upon  the 
stand,  in  the  preHence  of  the  court  and 
Jury,  in  open  court,  holding  a  marriage 
iicrnse  duly  iasaed,  stated  to  said  prooeou- 
trix  that  In  good  faith  be  then  and  'there 
offered  to  marry  her,  and  if  Hhe  would  ac- 
.eept  him  bis  bonor  there  and  tben  could 
marry  them;  and  that  he  held  the  mar- 
riage license  in  bis  hand  authorizing  tbe 
marriage  rite.  To  tbls  offer,  before  Miss 
Nesbltt  could  answer,  tbe  district  attor- 
aey  objected,  and  asked  leave  to  con* 
test  tbe  good  faith  of  the  offer.  Defend- 
ant  objected  to  the  contest  on  the  ground 
•that  tbe  only  way  to  test  his  good  leith 
was  tor  Miss  Neabitt  to  have  accepted  his 
oRer  ot  marriage,  end  for  tbe  court  to 
Ogree to  perform  the  ceremony.  Tbe  court 
overruled  this  objection,  and  allowed  tbe 
dlHtrict  attorney  to  make  tbe  contest, 
who  proved  by  several  witnesses  that  be 
■aid  be  would  not  marry  Miss  Neabitt  un- 
less compelled  to,  and  he  would  not  live 
with  her.  Thereupon  the  defendant  was 
duly  sworn, and  under  the  oath,  and  with 
the  license  in  his  hand,  again  said  to  Miss 
Nesbiti  that  If  she  woubl  marry  biiu  and 
live  with  him,  be  would  not  only  marry 
ber,  but  would  live  with  her,  and  to  tbe 
beet  of  bla  ability  dischargeall  hlH  marital 
duties  towards  her.  Tberenpon  Miss  Nes- 
'bittsaid  to  defendant:  "1  must  positively 
decline  to  marry  you  or  to  live  witb  you. 
I  would  not  marry  any  man  who  treated 
a  woman  ua.you  have  done  me."  There- 
upon the  counsel  moved  to  dismiss  the 
prowecution,  and  Instruct  the  Jury  to  ac- 
'<)uit  tbe  defendant.  The  court  declined 
.upon  the  ground  that  under  the  evidence 
he  did  not  think  that  defendant  intended 
In  good  faith  to  marry  Mids  Nesbltt,  and 
live  witb  bee.    This  testimony  was  tuUy  aet 


forth  in  a  bill  of  exceptiona.    It  is  signed 

b.v  tbe  court  witb  tbe  explanation   that 

when  tbe  offer  was  made  tbe  prosecuting 

witness,  MisH  NeHbItt,   was  silent.    That 

it  was  then  the  district  attorney  proposed 

{  to  test  the  quentiun  of  good  faith.    That 

I  upon   the  introduction   of   tbe  testimony 

the  court  said,  "The  parties  may  marry  If 

they  wish  to  do  so,"  and  Miss  Neabitt 

refused  to  conaent,  and  the  court  ordered 

tbe  trial  to  proceed. 

i      R.  H.  Wurd  and  J.  O.  Cook,  for  appel- 

I  lant.    R.  L.  Henry,  Asst.  Atty.  Qen.,  for 

I  tbe  State. 

I      HiMRi.NS.  J.    1,  Article  816,  Pen.  Code.de- 
I  dares  that  If  the  parties  marry  each  other 
I  at  anytime  before  the  conviction  otde- 
jtendant,  or  if  the  defendant  In  good  faith 
I  offerH  to  marry  the  female  so  seduced,  no 
i  prosecution  shall   take  place,  or.  If  begun, 
it  shall  be  dismissed.    The  learned  Judge 
appears  to  have  construed  "the  offer  in 
good  faith,  "spoken  of  In  the  statute,  to 
reqnire  something  more  than  a  here  sub- 
mission  to  tbe  marriage  rites:  that  in  tbe 
I  "ofler'of  the  defendant  mu«t  be  included 
I  the  promise   to   live    with,  protect,  and 
;  support:   in  short,  do  a  bnsband's  part 
,  tby   tbe   prosecutrix.     Sncb,  however,  is 
j  not  the  statute.    The  law  goes  no  further 
{  than  the  nianrlage    vow;  then    It    must 
;  leave  tbe  parties.    When  he  marrlns  her. 
In  the  homely  langiiRHflol  olden  times, 
'""he  makes  an  honest  woman  ot  bar."    He 
I  ean  marry  no-other  woman  during  her  life 
i  without  a   divorce.     Mr.   Wbarton   lajrs 
I  down  the  law  correctly    when    he  says 
I  tbe.roarriageot  thepartlea  aobaequeDt  to 
I  the  acdoctlon,  though  followed  by  the  d«- 
!  sertlonot'tlie  husband,  iR  a  defense  to  an 
indietment  tor  aeduatloD,  and  so  is  a  booA 
'0(te  otter  of  marrluse.    2   Whart.    Crim. 
I  Law,  $1760.    It  the  offer  la  made  before 
i  prosecution  begun,  the  grand  jury  should 
>  find  no  bill.    Alter  prosecution  Im  began, 
!  and  up  to  tlie  moment  of  conviction,  de- 
;  tendant  may  mal<e  his  offer.    As. presented 
I  In    the  record,  defendant  nnquestionabiy 
I  made  an  offer  ot  marriage  to  the  prosecu- 
trix, and  It  was  ainc-erely.made.     In  the 
presence  ot  the  whole  court.  Judge,  jury, 
and  counsel,  and  the  spectators,  he  offers 
to  marry  tbe  prosecutrix  then  and   there, 
and   tbe  presiding    Judge   to   perform  tbe 
ceremony,   and   produces   the    license  au- 
thorizing the  marriage.     Of  hi«  good  faith 
there  con  be  no  earthly  doubt.    The  peni- 
tentiary   towering    above    blm   was    the 
strongest  guaranty  ot  the  sincerity  of  his 
offer,  and  tbe  court  erred  in   permitting 
tbe  district  attorney  to  question  the  buna 
tides  ol  an    offer  that   wan  patent  to  ail. 
Tbe  only  test  that  coohl  have  been  made 
of  bis  good  faith  would  have  been  tor  tbe 
court  to  have  proceeded  to  marry  the  par- 
ties, as  requested   Ijy  defendant,  and  tben, 
it  (be  prosecutrix  declined  to  marry  the 
defendant,  who  was  tben  and  there  will- 
ing to  proceed,  the  court  should  have  or- 
dered tbe  dismissal    ot    the   cause.    But, 
again,  after  tbe  district  attorney  was  er- 
roneously allowed  to  cull  in   witnesses  to 
prove  defendant's    declarations   that   he 
"would  not  live  u  day  with   the  prosecu- 
trix;    that  it  would  break  his    mother's 
heart  tor  him  to  marry  her"— ttlM  itolend- 
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aut  canHeil  himself  to  be  dniy  aworn, 
and  under  the  Hsactlon  of  an  oath  again 
made  his  offer  of  murrlaKe,  pronilHing 
to  live  with  ber,  and  act  as  a  trae  bus- 
band.  But  the  pro8<>cutrix  peremptorily 
declined  hlo  offer.  While  it  Is  true  the 
oath  could  not  have  HDltJected  defendant 
to  the  paioB  and  penaltien  of  perjury  had 
he  refused  after  marriage  to  live  with  her, 
still  it  was  a  Rtronff  and  tonchlng  proof 
of  the  Kood  faith  and  trnth  of  defendant's 
offer.  The  court,  on  the  refuHal  of  prose- 
eutrlz,  ordered  the  trial  to  proceed.  The 
conrt  af^aln  errnd.  Theconrt  should  have 
warned  her  that  defendant  had  ddoe  all 
that  the  law  i-equlred,  and  her  refusal  of 
bis  offer  would  release  lilm  from  all  crim- 
inal linbtllty,  and,  i-n  ber  persistent  re- 
tnsaS,  sboald  have  dismissed  the  prosecu- 
tion. 

2.  As  to  the  BUfflclency  of  the  testimony, 
we  think  the  witness  is  amply  corrobo- 
rated as  to  the  pronrilse  of  marrlagn  and 
the  llliolt  Intercourse.  Corroborative  evi- 
dence need  not  be  direct  and  positive,  or 
such  evidence  as  is  sulflcient  to  convict. 
Independent  of  that  of  the  prosecutrix, 
bat  simply  such  facts  or  circumstances  ns 
tend  to  support  ber  testimony,  and  shall 
satisfy  the  Jury  she  Is  worthy  of  credit. 
And  when  there  is  other  testimony  fairly 
teodInK  to  support  the  prosecutrix  upon 
facts  essential  to  constitute  the  ofrense.  It 
isfor  the  Jury  tosa.v  whether  she  is  corrob- 
orated. State  V.  TImmens,  4  Minn.  825, 
(Oil.  241.)  8he  testified  she  yielded  to  de- 
fendant because  he  faithfully  promised  to 
marry  her.  The  witnesses  prove  that  the 
young  lady  was  highly  esteemed,  and  vis- 
ited by  other  young  gentlemen,  and  moved 
In  the  liest  social  ciri'les,  with  a  good  rep- 
utation for  chastity  and  vlrtne;  that  he 
was  received  by  her  family  as  a  suitor, 
and  was  so  persistent  in  his  attentions 
that  all  other  gentlemen  were  compelled 
to  cease  attendance.  His  letters  breathe 
ondying  affection  and  strong  jealousy, 
and  speaic  of  their  marriage  In  the  Intnre 
as  a  certainty.  We  think  the  evidence  is 
amply  suttlclent  to  sustain  proof  of  seduc- 
tion. There  Is  no  other  question  that 
need  be  considered.  For  the  error  above 
Indicated  the  Judgment  Is  reversed,  and 
the  canse  remanded.  Judges  all  present 
and  concurring. 


Masset  V  Statu. 

(Court  of  Criminal  Appeals  qf  Texcu.    Deo.  17, 
1»82.) 

IUpi— KviDBXoa— IiiSTBOCTioxs— Tmpabtial  Tri- 
al— Pkbsbsob  of  Mob. 

1.  On  a  trial  for  rape,  evidence  that  defend- 
sot,  on  the  day  before  the  offense  was  commit- 
ted, used  obscene  language.  Indicating  a  deter- 
mination to  have  intercourse  with  ritIs  that 
Dipht,  if  he  bad  to  kill  the  girls,  is  competent, 
since  the  intended  victim  need  not  be  named,  if 
subsequent  facts  show  with  reasonable  proba- 
bility to  whom  he  referred,  or  the  threat  was 
such  as  to  evidence  a  determination  to  rape 
some  ppmon— not  a  particular  one — that  night. 

2.  Where  it  appears  that  evidence  was  ad- 
mitted showing  that  a  syringe  such  as  is  used 
in  cases  of  gonorrhea  was  found  at  defendant's 
house,  which  under  the  circumstances  had  no 
criminative  force,  the  error,  of  any,  was  not  in- 
jurious to  defendanU 


S.  Defendant  requested  an  instruction  that 
if  the  jury  believed  that  the  offense  of  rape 
was  not  committed,  but  was  attempted,  by  force 
on  the  person  of  S.,  then  the  Jury  might  find 
the  defendant  guiltr  of  an  attempt  to  commit 
rape.  The  conrt  reinsed  to  so  instmeti  bat  did 
charge  them  that  penetration  was  necessary  to 
constitute  the  offoise  of  rape,  and  that  they  mnst 
find  such  to  have  been  the  fact,  beyond  a  reason- 
able doubt  Bdd,  that  the  omission  to  charge 
as  requested  was  not  calculated  to  injure  defend- 
ant. 

4.  Where,  on  account  of  an  organized  mob, 
i  the  Judge  refused  to  grant  a  change  of  venue, 
;  for  fear  it  would  precipitate  an  attack  on  the 
<  jail  where  defendant  was  placed,  and  the  sher- 
iff, for  fear  of  an  attack,  removed  defendant  to 
another  county,  and  l>oth  the  Judge  and  county 
attorney  advised  defendant  to  waive  his  right 
to  he  presv^nt  in  court  at  the  reading  of  the  ver- 
dict, as  it  was  boKt  for  him  to  be  safely  in  jail, 
it  is  plain  that  defendant  did  not  have  a  fair 
and  impartial  triaL 

Appeal  from  district  coart,  Cooke  coon- 

I  ty;  P.  B.  Mdse,  Judge. 

Indictment  of  Snm  Massey  for  rape.  De- 
fendant was  convicted,  and  appeals.  Re- 
versed. 

Appellant  was  convicted  of  rape,  and 
his  punishment  assessed  at  death,  from 
which  judgmentbe'appeals.  Appellant  al« 
leges  In  his  motion  for  a  new  trial  the  fol- 
lowing errors:  (1)  The  verdict  of  the  Jury 
is  contrary  to  the  evidence,  in  this:  that 
the  evidence  fails  to  show  beyond  a  rea- 
sonable doubt,  or  to  show  at  all,  the  fact 
of  penetration.  (2)  Tbe  error  of  the  court 
in  admitting  tbe  evidence  of  Donglas 
L.amb  as  to  remarks  made  by  defendant 
on  the  day  before  the  offense  is  alleged  to 
have  been  committed,  to  the  effect  that 
be  intended  "to  have  some  skin  that 
night,  if  he  had  to  kill  the  girls ;"  the 
same  being  Irrelevant  and  incompetent  to 
prove  any  issue  In  thiscase.  (8)  'The  error 
of  the  court  in  allowing  Sheriff  McAfee  to 
testify  that  be  had  on  the  last  day  of  the 
trial  found  a  syringe,  such  ns  nsed  in  cases 
of  gonorrhea.  In  the  house  that  this  de- 
fendant lived  in  when  he  was  arrested, 
last  Febrnary;  the  said  house  baving 
flnce  been  open  to  any  one  desiring  to  en- 
ter. (4)  The  error  of  the  court  in  refusing 
defendant's  request  to  charge  the  Jury  as 
follows :  "  If  from  tbe  evidence  in  this  case 
the  Jury  believe  that  the  offense  of  rape, 
as  charged  In  tbe  Indictment,  was  not 
committed,  but  was  attempted,  by  the 
use  of  the  means  of  force,  to  be  committed 
upon  tbe  person  of  Elisabeth  Smith,  then 
the  jnry  may  find  the  defendant  guilty  of 
an  attempt  to  commit  rape,  and  afflz 
tbe  punishment  at  not  less  tbau  two  or 
mom  than  seven  years'  confinement  In  the 
penitentiary."  (5)  Defendant  did  not  get 
n  fair  and  impartial  trial,  for  tbe  follow- 
ing reasons,  to-wit:  From  the  very  day 
tbe  defendant  was  first  arrested,  charged 
with  tbe  raiie  of  Elisabeth  Smith,  the  prej- 
udice in  Qrayson  county  has  been  ao  very 
great,  continuously  up  to  tbis  time, 
against  the  defendant,  that  he  has  been 
wholly  nnatde  to  obtain  a  fair  and  impar- 
tial trial.  That  at  tbe  time  of  hia  arrest 
a  mob  began  forming  for  the  avowed  pur- 
pose of  murdering  this  defendant,  and  de- 
fendant's life  was  only  saved  by  the  sbcr- 
iff's  conduct  in  privately  and  secretly  re- 
moving this  defendant  from   the  Jail  In 
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Orayoon  county,  and  eonveyinff  hini  to 
the  jail  In  Ft.  Worth.  That  immedintely 
after  thia  secret  removal,  made  In  the  flr«t 
ahadex  uf  darkneBS.  the  mob,  as  aforesaid, 
florronnded  the  ]all,  and  were  only  pre- 
▼PDted  from  attncklnt;  It  by  tbu  act  of  the 
officer,  who  allowed  a  committee  from  the 
mott  to  seiirch  the  said  Jail.  That  the  peo- 
ple of  Grayson  county  have  threateiie<l  to 
lianK  this  defendant,  and  still  stiy  they  will 
bang  bim,  reKardless  of  law,  if  he  is  not 
bung  by  the  law  in  Grayson  county,  Tex. 
That  certain  of  the  people  of  Grayson 
'County  have  organized,  and  did  organise 
before  the  trial  of  this  case,  and  agreed 
between  themselves  that,  If  a  change  of 
venue  was  granted  the  defendant  in  this 
-case,  they  would  hang  him  before  he  left 
the  courthouse;  or  If  this  case  was  con- 
tinued they  would  hang  bIm  atonce;  or  If 
he  was  cleared  by  the  Jury,  or  allowed  a 
punisliment  less  than  death,  they  would 
at  once  hang  him.  That  at  all  times 
when  this  defendant  was  brought  from 
the  Jail  to  the  courthouse,  said  mob  was 
there,  ready,  willing,  and  determined  to 
execute  their  threats.  That  on  the  day 
fixed  for  trial  the  state  witnesses  were  not 
present  at  the  opening  of  the  court,  and 
the  case  was  continued  until  utter  dinner. 
That,  before  that  time  arrived,  the  injured 
woman,  Elizabeth  Smith,  arrived,  and, 
without  the  iinowledge  of  the  county  at- 
torney, and  ag»last  his  will,  wns  placed 
In  a  prominent  position  on  the  street, 
where  her  presence  and  stay  and  appear- 
ance might  the  more  wildly  inflame  tne 
passion  of  the  mob  which  gathered  around 
her,  so  that  by  the  opening  of  court  it 
WHS  deemed  Imprudent  to  bring  this  de- 
fendant out  of  Jail.  The  county  attorney 
himself  advised  the  defendant's  counsel 
that  the  case,  on  some  pretext,  shonld  go 
over  until  the  next  day,  so  that  the  excit- 
ed throng  might  disperse,  and  have  time 
to  cool.  The  case  was  then,  upon  motion 
'Of  defendant's  counsel,  contiuued  until  the 
next  morning,  on  the  ground  of  the  ab- 
sence of  one  of  the  counsel  appointed  by 
the  court  to  defend;  the  absent  counsel 
iieing  an  old  resident  of  the  county,  and 
the  two  present  being  newcomers  in  the 
county,  unacquainted  wHh  the  jurors  and 
people  of  the  county.  That  upon  thean- 
oouncement  of  this  continuance  the  ex- 
cited mob  began  moving  by  hundreds  to- 
wards the  Jail,  threatening  to  break  it  and 
hang  thlsdefendant.  That,  while  express- 
ing these  threats  and  collecting  arms, 
sledge  hammers,  and  tools  to  destroy  iho 
}atl,  prominent  and  Influential  citizens 
tried  to  make  speeches  counseling  modera- 
tion and  obedience  to  the  law,  but  they 
were  hooted  down,  and  the  life  of  defend- 
ant only  saved  by  the  determined  attitude 
■of  the  sheriff  and  his  force  of  armed  men 
occupying  the  jail;  the  sheriff  firmly 
warning  the  mob  that  be  would  shoot 
the  first  man  who  touched  the  Jail  door, 
and  that  he  would  sacrifice  his  life,  11  nec- 
essary, in  the  performance  of  his  duty  of 
protecting  defendant.  That  the  honor- 
able district  Judge  who  tried  the  case  bad 
full  knowledge  of  all  the  foregoing  facte, 
and  that  while  the  mob  was  raging 
around  the  Jail  one  of  defendant's  attor- 
neys, appointed  by  the  court  to  defend 


bIm,  applied  in  person  to  the  court,  and- 
osked  him.  of  his  own  motion,  to  change 
the  venue,  as  defendant  could  in  no  event 
obtain  a  lair  trial  In  Grayson  county, 
which  the  court  refused  to  do,  for  the  rea- 
son that  It  would  at  once  precipitate  an 
attack  upon  the  Jail,  which  he  desired  to 
avoid.  Defendant  was  hampered  in  his 
surrounding  in  the  choice  of  u  jurj',  and 
accepted  some  who  were  disqualltted  by 
reason  of  having  formed  an  opinion,  for 
tlie  reason  that  he  believed  be  was  l>ound 
to  have  a  jury  and  try  the  case  or  he 
banged  by  a  mob.  That  the  preiudlce 
was  and  is  so  great  that  the  members  of 
the  bar  refused  to  defend,  and  tlie  court 
had  to  require  the  counsel  who  finally  de- 
fended the  case  to  do  so  after  they  had 
morn  than  once  asked  to  be  released  from 
the  duty.  That  while  the  Jury  were  ont, 
considering  of  their  verdict,  the  honorable 
district  judge  who  tried  this  case  advised 
defendant's  counsel  to  have  defendant 
waive  his  right  to  he  present  at  the  read- 
ing of  the  verdict,  as  under  all  circum- 
stances It  was  best  to  have  blra  safely  in 
Jail.  The  county  attorney  then  wrote 
such  a  waiver,  which  the  defendant's  at- 
torney brought  to  the  Jail,  and  defendant 
signed.  Defendant  is  Inroriued  and  be- 
lieves that  when  the  venllct  of  the  jury 
finding  the  defendant  guilty,  and  assess- 
ing his  punishment  at  death,  was  rend,  a 
wild  yell  of  applause  went  up  from  the 
crowd  in  the  court  room,  which  w^s  at 
once  silenced  by  the  court  and  officers, 
but  was  heard  outside,  and  was  re-echoed 
around  the  square  by  thousands.  De- 
fendant further  says  that  the  reason  he 
did  not  file  his  motion  for  a  new  trial 
within  two  days  after  the  verdict,  and  not 
before  this  time,  is  because  defendant  be- 
lieved. If  he  took  any  steps  towards  an 
appeal, that  themob  would  at  once  storm 
the  jail,  and  hang  this  defendant,  and  de- 
fendant's counsel  refused  to  file  auy  such 
motion  while  defendant  remained  In  Gray- 
son county  Jail,  and  that,  since  defendant 
has  been  removed,  defendant's  couussi 
has  been  continuously  absent  from  the 
said  state  of  Texas,  until  this  day,  June  1, 
1892.  Wherefore  defendant  prays  that 
this  motion  be  entertained  by  the  court, 
and  the  verdict  of  the  jury  and  judgment 
thereon  set  aside,  and  a  new  trial  granted 
this  defendant." 

This  motion  was  property  sworn  to, 
and  the  prosecution  introduced  the  fol- 
lowing controverting  atfldavlts:  "Y.  S. 
Crenger  says  that  he  Is  now,  and  has  been 
during  this  year,  deputy  sheriff  of  Gray- 
son county,  Tex.  That  he  was  in  iSher- 
man,  and  about  the  courthouse  and  jail. 
on  April  20, 1892.  the  day  Mussey's  case 
was  set  for  trial.  That  during  the  first 
half  of  that  day  there  was  no  commotion 
or  disorder  of  any  consequence.  That 
soon  after  noon  of  April  2ft,  1892,  and 
about  2  o'clock,  a  body  of  men  went  from 
the  courthouse  to  the  Jail,  and  it  was  un- 
derstood they  wanted  Mnssey,  and  they 
BO  said  to  one  another.  That  In  my  opin- 
ion about  3U  men  In  tills  body  were  inter- 
ested as  a  mob,  and  about  8uC  were  pres- 
ent as  spectators,  and  they  remained  there 
for  about  something  over  an  hour.  That 
during  the  time  tbey  were  at  said  Jail  said 
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.<mol)  never  made  any  demnnd  for  Massejr. 
.or  auybody  tliat  bad  charge o{  b.'ra  ;  never 
made  any  edorto  to  enter  tbe  Jail  where 
Maesey.  the  sheriff, and  poRne  were,  though 
one  of  Raid  mob  had  a  sledge  ha  miner  and 
another  a  crowbar;  nor  did  any  of  said 
mob  ever,  by  turning  a  latch  or  by  any 
other  act,  try  to  gain  HiliuisHioo  to  auld 
jail;  nordid  oald  mob  inflict,  or  attempt  to 
inflict,  any  violence  upon  theHheriff  or  any 
of  hiH  poH.se  in  charge  of  said  Jail  and  suid 
said  Massey.  Thatltla  truethat,  whennaid 
buily  of  men  or  mob  were  at  the  Jail,  SberiH 
McAffee  told  them  that  be  did  not  want  to 
hurt  any  of  them,  but  that  MaxRey  wan 
hia  prisoner;  that  it  was  his  duty  to  pro- 
tect bim.  and  that  he  was  going  to  do  his 
anty,  no  matter  it  It  cost  bim  his  liFe. 
That  It  is  true  that  said  mob  showed  by 
their  acts  and  utterances  that  they  had 
no  regard  for  law,  and  some  good  citizens 
may  havelMsen  acting  with  thcro;  but  the 
majority  of  those  thac  this  afflant  saw 
and  heard  making  violent  talk  were  beard- 
lesH  boys  and  drunken  men, in  whom  there 
was  little.  If  any, harm.  That  this  afllant 
Stayed  at  the  jail  all  night  on  the  oighc  of 
April  20th,  and  that  there  was  no  mob  or 
act  or  demonstration  of  lawlessness  at 
said  jail,  nor  was  there  anything  of  tbe 
kind  heard  of  in  Sherman  by  this  afSant, 
nor  was  there  anything  of  the  kind  that 
afflant  heard  of  on  tbe  ensuing  day,  when 
said  Mnnsey's trial  commenced, nor  during 
said  trial.  That  during  the  making  up  of 
the  jury,  and  In  fact  from  the  time  Sam 
Mussey  entered  the  court  room,  on  the 
morning  of  April  21, 1892,  at  8:30  a.  u.,  un- 
til  al>out  5  P.  M.  on  April  '22, 1892,  when  tbe 
verdict  In  his  case  was  returned,  although 
the  court  room  was  tilled  to  its  seating 
capacity  by  iutei'ested  spectators  and 
others,  there  was  not  the  slightest  dis- 
turbance; and,  although  this  atliant  baa 
been  much  about  thecourt  room  for  twen- 
ty years,  he  has  never  seen  better  order 
preserved  than  was  preserved  during  the 
entire  trial  of  Massey.  That,  in  selecting 
the  jury  to  try  said  Massey,  his  counsel 
peremptorily  challenged  some  Jurors,  but 
said  counsel  had  not  exhausted  the  per- 
emptory challenges  allowed  defendant  by 
law  when  his  jury  was  made  up.  That 
two  of  said  jury  are  lifelong  Itepublicaus, 
and  all  of  said  Jurors  are  men  who  would 
accord  to  a  negro  as  fair  a  trial  as  to  a 
white  man.  That  this  affiant  never  saw 
a  more  intelligent  Jury,  nor  a  jury  of  higher 
moral  standard,  than  the  jury  that  tried 
said  Massey, and  he  has  never  seen  as  good 
a  jury  In  a  capital  case.  That  this  afliant 
was  with  said  jury  all  tbe  time  from  tbe 
time  tliey  wereimpaneled  until  they  retired 
to  make  up  their  verdict.  That  nobody 
ever  spoke  to  them  or  in  their  presence 
from  tlie  time  they  were  impaneled  until 
their  verdict  wasmade, except  in  the  court 
room  during  the  trial,  except  afliant,  he 
being  in  charge  of  them;  and,  if  there 
was  nnycombination  tobangsaid  Massey 
in  case  tbe  said  jury  failed  to  convict  bim 
and  assess  his  punishment  at  death,  tills 
affiant  says  that  this  jury  could  not  have 
in  any  way  been  influenced  by  it,  for  thoy 
eould  not  have  known  of  such  combina- 
tion. If  there  was  anything  to  Influence 
tbejar^to  find  tlie  vierdlct  tbe^  did,  except 


tbe  law  and  the  evidence  In  tbe  ease,  tbia 
affiant  knows  nothing  of  It,  and  he  says 
be  was  with  them  until  they  were  locked 
in  their  room  to  make  their  verdict.  That 
this  affiant  believes  that,  notwithstanding 
the  demonstration  beretoforc  mentioned, 
tbis  defendant  bad  a  fair  and  impartial 
trial,  and,  aitliough  a  part  of  his  counsel 
»sked  to  be  excused  from  the  disagreeable 
duty  of  defending  a  man  charged  witli 
rape,  still  he  was  ably  defended.  That  it 
is  true  tliat  some  feeling  existed  in  tlie  im- 
mediate neighborhood  of  wliere  the  crinve 
with  which  said  Massey  is  charged  was 
perpetrated,  and  feelings  existed  againat 
said  M'lssey  in  other  portions  of  Grayson 
county;  but  (]rays<iii  county  is  a  large 
county,  containing  <iO,UO(i  people,  and  the 
great  bulk  of  the  peoplo  in  said  county 
knew  little  of,  and  felt  no  special  interest 
in, said  cause  of  said  MasHey."  Eugene  R. 
Andrews  mukea  aflUlavlt  as  follows:  "I 
was  present  in  Sherman,  about  the  Jail, 
on  the  20lb,  21st,  and  22d  of  April,  A.  D. 
1892,  and  am  cognisant  of  all  tbe  facts  set 
forth  in  the  affidavit  of  B.  Y.  Crenger,  ex- 
ceptthat  I  did  not  havechargeol  the  jury, 
and  don't  know  what  said  Jury  saw  and 
heard;  and  I  state  that  tbe  other  facta 
are  true,  and  furtlier.  that  after  0  p.  m., 
April  20, 1.S92,  all  excitement  and  evidence 
of  InwlassueHs  and  of  a  mob  liad  disap- 
peared, and  did  not  reappear  during  said 
Massey 's  trial.  That  Ue  went  toandfrom 
tbe  jail  with  Massey  during  tbe  trial,  and 
no  violence  was  oflere<l  bim,  and  no  dem- 
onstration was  made  by  any  mob."  W. 
S.  Dickerman.  on  oath,  states  that:  "J 
was  a  member  of  the  jury  that  tried  Sam 
Massey.  If  there  was  any  cambinatiuu  of 
men  formed  for  the  purpose  of  hanging 
Sam  Massey  in  case  the  jury  failed  to  ««- 
sess  the  death  penalty,  I  never  knew  it, 
nor  did  I  hear  of  sucb  a  thing  until  after 
tbe  jury  had  returned  their  verdict.  .It 
anybody  tried  in  any  way  to  affect  said 
jury  in  finding  their  verdict,  by  any  outside 
influence,  I  never  knew  or  heard  of  it. 
After  said  Massey's  case  was  given  to  tlie 
jury,  we  discussed  In  the  Jury  room  all  tlie 
evidence  in  thecase,  and  re-read  tliecharge 
of  tberourt;  and. after  doiiberatina; nearly 
two  hours,  we  reached  the  conclusion  that 
defendant  wan  guilty  of  rape,  because  tliai; 
was  the  only  just  and  reasonable  CDUcio- 
sion  we  could  reach,  under  the  law,  and 
assessed  the  death  penalty  as  tbe  oniy 
adequuteand  Just  penalty  that  we  thought 
we  could  flx.  We  considered  the  question 
submitted  to  us  a  very  serious  one.  We 
talked  about  and  considered  it  coolly  and 
deliberately,  and  I  tbhik  not  a  single  im- 
passioned remark  was  uttered  in  the  jury 
room.  I  know  that  some  people  wera 
making  some  demonstrations  in  the  even- 
ing of  the  2Uth  of  April,  hut  from  the  night 
of  April  2Qtb  afterwards  I  thought  that 
the  excitement  and  disturbance  had  sab- 
sided.  I  think  Sam  Massey  bad  a  fair  and 
impartial  trial,  and  that  tbe  verdict  in  his 
CBHe  was  just. " 

R.  H.  UarriBon,  Asst.  Atty.  Oen.,for  tbe 
State. 

Hurt,  P.  J.  We  will  not  notice  the 
grounds  for  new  trial  in  tlie  order  pre- 
•ented  in  tbe  moUaa.  but  wiU  present  the 
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qaefltions  m  itiiey  arom  on  the  trial,  ex- 
cept ibose  which  were  upon  tiie  aftldaTitii 
ot  appt^llant  Bettin^fonh  ttiefuete  relating 
to  the  moh,  and  ttu  Inflaence,  or  probable 
Influence, upon  tbe  trial  or  Ills  leeul  riKlita. 

The  textimuny  ot  Duuglaa  Lamb  was 
competent.  Tlie  iiitemled  victim  need  DOt 
be  named,  if  the  BubBeqiient  facta  show 
with  reasonable  probability  to  whom  he 
referred,  or  the  threat  w»a  such  as  to  evi- 
dence a  determination  to  rape  some  per- 
son— not  a  particular  one— that  nixht. 

MeAff«>e'8  testimony  In  regard  to  flndlng 
the  syrince  at  a  houae  onre  occupied  by 
defendant,  when  viewed  In  tbe  lixht  of  the 
other  evidence,  bad  no  criminative  force, 
and  was  not,  under  tbe  circumstances  of 
tbls  case,  Injurions  to  appellant. 

Tbe  fourth  aaaignment,  namely,  that  tbe 
court  refnaed  tu  submit  a  charite  to  tbe 
Jury  rnKBrdluR  an  attempt  to  rape,  la  not 
supported  by  the  record.  Tiie  record  does 
nut  eoDtniu  a  requested  ehatfce  upon  any 
matter  whatever, nor  an  exception  tu  any 
omistsiou  In  tbecbarfceof  the  court.  How- 
ever, was  the  omisalon,  when  tbe  whole 
charge  is  considered  in  connection  with 
the  evidence, calculated  toinjurethe  rlKhts 
of  appellant?  Tbe  court  >sa  ve  to  the  Jury 
this  diarge:  "To  conatituto  the  otfenae  of 
rape,  it  must  be  proven  beyond  a  reaaon- 
.ublrt  doubt  that  the  defendant,  wtttihla 
mole  member,  penetrated  into  tbe  female 
or^an  of  tbewoman  charged  to  ba«e:been 
ravished,  bnt  it  is  not  necessary  to  prove 
an  eniisslan  orcnrred.  In  this  connection 
yon  are  Informed  that  if  yon  believe  that' 
defendant  aaaanited  by  force  the  woman 
named  In  the  indictment  as  Elicabetb 
-Smith,  and  without  ber  consent,  then.  In 
order  for  you  to  arrive  at  acnucluaion, 
from  circinustantial  evidence,  that  defend- 
ant, with  bis  male  member,  penetrated 
into  the  female  organ  of  said  Eihcabetb 
Smith,  each  fact  necessary  to  the  conclu- 
sion soiiKlrt  to  be  eatablished  must  be 
proven  by  legal  evidence  introduced  on  the 
trial,  to  your  satisfaction,  be.vond  a  rea- 
suonble  doubt.  All  the  fauts  (that  is,  nec- 
essary tacts  to  tbe  conclnsion)  must  he 
consistent  with  each  other,  and  with  the 
main  fact  to  be  proved ;  and  all  the  facts 
and  circumstances,  taken  to;;etber,  most 
he  of  a  coiicluAivB  nature,  leading,  on  the 
whole,  to  a  satisfactorj-  conclusion,  and 
producing,  in  effect,  a  reasonable  and 
moral  certainty  that  the  accused  did, 
:wlth  his  male  member,  penetrate  Into  tbe 
female  organ  of  tbe  woman  charged  in  the 
Indictment  to  have  been  ravlHlied."  This 
charge  required  the  jury,  in  order  to  con- 
vict, to  tlud  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  pene- 
■trated  the  prosecutrix.  This  the  jury 
must  have  found, or  believed  t>eyond  a  rea- 
sonable doubt,  or  they  disobeyed  the  very 
plain  instructions  of  tbe  court. 

Fifth  aRsignmpnt:  Was  appellant  de- 
prived of  a  fair  and  impartial  trial  by  the 
preaenee  of  the  mol>?  To  tbis  it  may  be 
replied  that  be  should  have  applied  for  a 
change  of  venue.  Appellant's  answer  to 
thlH  is  that  certain  of  the  people  ot  Oray- 
Mon  county  had  organized  and  agreed 
among  themselves  that,  it  a  change  of 
venue  was  granted  to  defendant  In  this 
<anse,  they  would  hang  him  before  he  lelti 


the  conrthonm;  that  tbe  Jndge  bad  full 
knowledge  ot  all  tbe  acts  and  doings  of 
tbe  mob,  and  that,  while  it  was  surging 
around  the  Jail,  one  ot  the  defendant's  at- 
torneys, appointed  by  the  court,  applied 
in  person'  to  tbeconrt,  and  asiced  hhn,  ot 
bis  own  motion,  to  change  the  venue,  as 
tbe  defendant  could  in  no  event  obtain  a 
fair  trial  in  Qrayson  county;  that  the 
court  refused  tu  do  a<>,  for  the  reasoo 
"that  it  would  at  once  precipitate  an  at- 
tack  upon  the  Jail,  which  he  desired  to 
avoid."  Were  these  facts  true?  Tbe  ap- 
pellant swears  they  were.  He  also  awears 
that  the  Judge  who  tried  the  case  knew 
them  all,  and  gave  as  a  reason  for  not 
changing  tbe  venue  that  to  do  so  would 
atonee  pre<>ipitate  an  attack  upon  the  Jail, 
which  he  desired  to  prevent.  When  tbe 
application  for  a  new  trial  was  presented- 
to  the  judge,  containing  tiiese  matters,  be 
knew  they  were  true,  or  be  knew  the^ 
were  false.  He,  however,  makes  no  denial' 
or  explanation  whatever.  We  must  there- 
fore presume  them  to  be  true.  Rucb  it 
■tate  of  affairs  existing,  if  true,  tbe  court 
being  environed  auil  dominated  by  such  e 
mob,  breathing  out  such  threats  to  tbe 
life  of  appellant,  It  is  solemn  mockery  to 
talk,  tbink,  or  imagine  a  lair  trial,  nndar 
aoch  eouditions.  Appellant  was  not  re- 
quired to  apply  for  a  change  ot  venne, 
when.  If  granted,  bis  life  would  be  fur- 
felted,— tbe  price.  To  hold  that  a  trial, 
under  auch  circumstances,  was  fair,  im- 
partial, and  legal,  wonld  be  a  travesty  on 
decency,  law,  common  sense,  and  Justice, 
notwithstanding  good  men  may  have 
icried  appellant. 

A|>pellant  was  not  present  when  the- 
verdict  was  reached  and  returned  into 
court.  But  the  state  replies  that  h« 
waived  this  right.  He  did;  but  under 
what  clrcum^tanoea  was  this  ao-called 
waiver  made?  "  While  tbe  Jury  were  out, 
eonsidering  of  tlieir  verdict,  the  bonoralilo' 
district  Judge  wbo  tried  tbe  case  advised 
defendant's  counsel  to  have  defendant 
waive  his  right  to  be  present  at  tbe  read- 
ing of  the  verdict,  as  under  the  circum- 
stances it  was  best  tu  have  bim  safely  in 
Jail.  Tbe  county  attorne.v  tlien  wrote 
out  a  waiver,  which  defendant's  attorney 
brought  to  the  Jail,  and  defendant  signed 
It."  Neither  the  honorable  Judge  nor  the 
county  attorney  denies  these  things,  nur 
Is  them  any  explanation  of  tbia  matter. 
Why  was  it  beat  to  have  defendant  safely 
In  Jail?  What  were  tbe  circumstances 
which  rendered  It  best  to  have  him  sofely 
in  Jail?  The  answer  to  these  questions  is 
evident.  The  spirit,  if  not  the  presence,  ot 
that  same  bowling,  threatening,  tumul- 
tuous, bloodthirsty  mob,  bad  overawed 
Justice,  dominated  tbe  court,  and  thus  de- 
prived the  appellant  of  the  right  to  be 
present  in  court  wlien  tbe  issue  of  bis  life 
or  death  was  being  settled.  Did  the  appel- 
lant waive  his  right  to  be  present  when 
the  Jury  returned  their  verdict?  He  did 
not.  Tbis  ao-called  waiver  was  forced  up- 
on him.  He  was  compelled  to  make  it,  m 
take  tbe  risk  of  being  bun^  by  the  mob  in 
the  event  the  Jury  failed  to  hang  him.  It 
would  be  an  inanlt  to  law,  Juattee,  and 
common  sense  to  submit  an  argoraent  or 
cite  autlioritiea  to  pruve  tbat  theact  oi. 
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appellant,  cnlled  a  " waiver."  wan  not 
Ruch  as  would  be  bindine  upon  htm.  Ap- 
pellant had  a  right  to  a  fair  and  impartial 
trial,  which  wua  denied  bim  by  a  raob. 
He  bad  a  rixbt  to  be  present  in  cuurt.  It 
was  hlH  court,  the  court  of  every  citizen  of 
tills  state.  Its  portals  mast  be  kept  open, 
and  no  mob  has  a  right  to  cio«ie  thera 
against  a  citizen  who  is  being  tried  for  bis 
life,  liberty,  or  property.  He  was  deprived 
of  this  right  by  a  mob,  and  not  by  the 
court;  for  the  writnr  is  impressed  by  this 
record  with  the  belief  that  the  ruling  of 
the  court  in  regard  to  the  change  of  venue 
nnd  mutiun  lor  a  new  trial  was  made  to 
save  defendant  from  the  veugeance  of  the 
mob.  But  is  contended  that  the  mob, 
when  the  verdict  was  retnrned,  bad  dis- 
persed: that  in  fact  there  was  no  danger 
to  appellant.  The  honorable  Judge  did 
not  so  7lew  the  situation,  or  be  would  not 
have  requested  tbe  waiver.  The  sheriff 
did  not  think  so,  or  he  would  not  have 
been  removed  from  tbe  Grayson  connty 
Jail.  But  It  may  he  contemled  that  the 
appellant, notwitbstandlngall  these  factii, 
had  a  fnlr  trial.  See  Cralger,  Andrews, 
and  Dickerman  aflidavits,  that  the  Jury 
was  composed  of  tbe  verj-  best  men,  and, 
BO  far  as  Dickerinan  knows,  passed  upon 
tbe  casein  a  proper  spirit,  without  being 
influenred  by  extraneous  and  improper 
matter.  No  one  denies  that  the  mob  was 
present;  that  its  members  agreed  among 
themselves  that  if  a  change  of  venue  or 
continuance  was  bad,  or  If  appellant  was 
acquitted  or  was  not  hung  by  the  verdict 
of  the  jnry,  they  would  at  once  hang  him. 
Nor  is  It  denied  that  tbe  Judge  requested 
tbe  waiver  becauHe  he  thought,  under  the 
drcunifltances.  It  would  be  best  to  have 
appellant  safely  in  Jail.  Mnst  appellant, 
under  such  state  of  tucts,  go  with  his  evi- 
dence into  the  Jury  room,  and  show  that 
the  Jury  was  influenced  by  tbe  mob,  or 
will  the  state  be  permitted  to  show  by 
Jurymen  that  they  were  not  so  influenced? 
II  BO,  our  statutes  on  the  subject  of  chang- 
ing venue  are  nonsense,— sheer  foollshnesa. 
We  cannot  prove  Its  effect  by  positive 
evidence.  Its  spirit  pervades  the  sur- 
rounding atmosphere,  and  dominates  tlie 
court  nnd  Jnry  without  their  knowledge. 

Appellant  has  not  had  n  fair  and  Impar- 
tial trial.  He  has  not  had  a  legal  trial. 
But  It  may  be  urged  that  he  is  guilty,  be- 
yond all  question,  and  therefore  the  Judg- 
ment should  be  aHlrmed.  Not  so.  "The 
accused  most  be  tried  and  convicted  le- 
gnily,  and,  though  he  be  a  negro,  he  must 
be  tried  In  precisely  the  same  manner  as  If 
he  were  a  white  man."  And  we  cannot 
strain  the  law,  even  In  tbe  estimate  of  a 
hair,  because  appellant  is  a  negro,  or  be- 
cause of  any  unusual  features  of  tbe  case. 
In  all  civilized  countries  tbe  law  has  al- 
ways shown  tbe  most  sacred  regard  for 
human  life,  and  Judicial  tribunals,  in  tbe 
administration  of  the  criminal  law,  have 
always  deemed  it  proper  to  adhere  with 
great  strictness  to  established  rnlps,  wherti 
life  and  liberty  are  concerne<l.  If  courts 
conid  feel  themselves  at  liberty  to  depart 
from  principle  or  established  rules  In  or- 
der to  hasten  the  punishment  of  even 
great  offenders,  such  departures  might  re- 
sult lu  tbe  destruction  ot  those  safeguards 


which,  in  accordance  with  the  genius  of 
all  free  governments,  have  been  provided 
for  the  life  and  liberty  of  men.  Calvin  v. 
State,  23  Tex.  789.  In  the  case  ol  Shyloclc 
V.  Antonio,  tbe  Merchant  of  Venice,  Baa- 
sanio.  a  great  friend  or  .\ntonio,  urged  Por- 
tia, the  Judge,  to  "wrest  once  the  law  to 
your  authority.  To  do  a  great  right,  do 
a  little  wrong,  and  curb  this  cruel  devil  of 
his  will."  Portia's  answer  was  law, — the 
correct  principle.  She  replied:  "It  must 
not  be.  There  is  no  power  in  Venice  can 
alter  a  decree  established.  'Twill  be  re- 
corded for  a  precedent,  nnd  many  an  er- 
ror, by  tbe  same  example,  will  rush  into 
tbe  state.     It  cannot  be." 

This  court  cannot  make  or  alter  tbe 
law.  Tbe  rules  and  principles  announced 
In  this  case  will  be  recorded  for  preceilent 
for  all  cases  involving  the  same  questions. 
Hence  there  raunt  of  necessity  be  a  fair 
and  impartial  trial  to  ail,  with  all  legal 
rights  awardefl,  though  the  nccnsed  be 
reeking  with  guilt.  For  the  errors  indi- 
cated, tbe  judgment  is  reversed,  and  tbe 
cause  remanded.  Judges  all  present  and 
concurring. 


Pack  v.  Statk. 

(Court  aj  CrimiiMl  AppedU  of  Texcu.    Dea  17, 
18l».) 

Homcins— EviDENCB— Dbolaratioxs  —  Hbxbsat 
—In«trdctios8— Verdict. 

1.  On  the  trial  of  N.  and  P.  for  murder,  the 
state,  to  dhow  nmlice,  proved  that  deceaswl  bad 
made  a  coniplniut  agninst  N.  fur  assault.  N. 
claiiiinl  tlint  the  trotibie  between  him  and  de- 
ceased bad  been  settled  before  the  homicide, 
and,  to  show  that  enmity  existed  bntween  <le- 
ceased  and  F..  -n-ho,  as  he  claimed,  did  the  kill- 
itijr.  introdnced  It.,  Trho  stated  that  deceased 
told  hint  that  F.  was  constantly  breaking  down 
a  c«>rtain  fence,  and  that  when  he  (deceased) 
causht  him  at  it  he  intended  to  pnuch  the  buir 
oft  Ilia  head  with  his  pistol.  'Vhe  state  intro- 
duced Tl.'s  wife,  wlio  stated  that  deceased  also 
said  that  N.  bad  threatened  to  kill  him  If  he 
prosecuted  him  for  the  assault.  Beld  that,  the 
statement  of  decenst-d  being  one  narrative,  part 
of  whieh  was  heard  by  11.  and  part  by  It.'s  wife, 
and  defendant  hariug  introduced  a  pait  ouiy. 
the  state  had  a  right  to  introduce  the  balance. 

2.  llio  body  of  deceased  bad  five  or  six  gim- 
sbot  wounds  on  it,  and  there  were  three  empty 
hulls  at  the  place  of  killing.  Tbe  theory  of  tbe 
defense  was  that  the  killing  was  done  by  F. 
aioiie.  On  the  trial,  F.'s  father  testified  that 
about  sundown  P.  came  home,  and  knocked  fire 
or  six  empty  hulls  from  his  pistol,  and  told  bim 
he  had  killed  ^deceased  in  self-defense.  Arid, 
that  the  evidence  was  not  objectionable  as  hear- 
say. 

3.  Nor  was  it  objectionable  as  an  act  or 
dccLiration  of  a  co-conspirator,  done  or  said  aft- 
er the  conspiracy  had  endetl,  since  the  fact  that 
P.'b  pistol  contained  five  or  six  empty  hulls  was 
not  an  act  of  F..  done  after  the  consummation 
of  tbe  conspiracjr. 

4.  On  the  trial  three  witnesses  testified  that 
N.  stated  to  them  that  F.  killed  deceased;  that 
he  (N.)  parted  with  F.  a  short  time  before  the 
killing,  and  that  the  killing  was  in  self-defense. 
One  of  the  witnesses  was  introduced  by  the 
state.  Held,  that  the  cou^  properly  refused  to 
instruct  that  when  the  state  puts  in  evidence 
the  declarations  of  defendant  they  will  be  pre- 
sumed to  be  true  till  the  contrary  is  showB, 
since  N.  did  not  pretend  to  know  the  facts  on 
which  bis  statement  rested. 

5.  'Where  the  court  correctly  charges  as  to 
who   are   principals   in  a  murder  triu  on  evi- 
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dence  not  calling  for  mch  a  chaiie,  and  no  ob- 
jection thereto  u  reaerved  at  tlie  time,  the  er- 
ror is  honnlesa. 

0.  A  Terdict  nring  the  word  "giiltty"  In- 
stead of  "guilty"  is  sufficient  where  the  mean- 
ing ia  evident  from  the  context. 

Appeal  from  district  coart,  Karnes 
«onnty ;  James  C.  Wii.8un,  Judne. 

Indictment  of  J.  K.  Pace  for  mnrder. 
Defendant  was  convicted  of  mnrder  in  the 
second  dpgree,  and  appeals.    Affirmed. 

F.  R.  Graves,  for  appellant.  R.  L.  Hoa- 
ry, Asst.  Atty.  Qen.,  for  the  State. 

HuKT,  P.  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  his 
pnnishment  iissessed  at  50  years  in  the 
penitentiary.  For  the  purpose  of  show- 
ln$r  motive  and  malice,  the  stnte  proved 
that  deceased  (Collins)  had  f!one  before  J. 
D.  Newherry,  a  Justice  of  the  peace,  and 
made  romplalut  aKainst  appellant  for  as- 
sanlt  with  intent  to  mnrder.  Appellant, 
lor  the  purpose  of  shbwlnR  that  the 
troahle  whlcn  had  existed  between  de- 
ceosed  and  himself  had  been  settled  before 
the  homicide,  and  that  enmity  existed  be- 
tween dei;>>ased  and  bis  codefendnn*,  J,  F. 
Pace,  iutrodaced  the  witness  Stark  Rob- 
bins,  who.  withoDt  objection  by  the  state, 
otated  that  in  May  last,  (the  killing  oc- 
curring on  Angnst  21st,)  when  he  returned 
home  one  evening  about  dask,  he  fonnd 
Ibe  decenned  sitting  on  his  (witness*)  gal- 
lery. That  the  lace  of  deceased  was 
bruised.  Deceased  was  talking  with  the 
wife  of  witness.  He  asked  deceased  what 
was  the  matter,  and  "he  told  me  that  J. 
N.  Pace  had  assaulted  him  with  a  pistol, 
and  had  beat  him  up  badly,  and  he  (de- 
cen«ed)  had  made  a  complaint  against 
liim  for  an  assault  with  Intent  to  murder, 
and  that  he  was  going  to  Helena,  to  em- 
ploy a  lawyer  to  prosecnte  defendant  for 
said  assault.  He  also  told  me  that  de- 
fendant bad  sworn  out  a  warrant  against 
bim  tor  an  aggravated  assault  with  a 
pistol;  that  the  charge  was  not  true;  that 
he  had  no  pistol.  He  told  me  his  father 
bad  rented  n  place  and  Held  to  Alse  Pace, 
bot  that  they  were  no  account,  and  would 
not  work;  that  his  son,  John  F.  Pace, 
was  constantly  breaking  down  his  (Am- 
brose's) father's  fence,  and  that  be  was 
trying  to  catch  him  at  it,  and  when  he  did 
be  intended  to  punch  the  hair  oft  his 
bead  with  his  pistol.  I  advised  him  not 
to  try  it;  that  Pace  might  not  stand  it; 
and  ho  said,  '  Ves,  he  would:  that  the 
Butlers  did  it.'  My  wife  was  passing  In 
and  out  ut  the  time  of  the  conversation, 
attending  to  her  Bnpi)er.  I  don't  know 
whether  she  beard  the  conversation  or 
not.  She  could  have  beard  a  portion  of 
It."  The  state  Introduced  Mrs.  Bobbins, 
wife  of  Stark,  who  stated,  over  objection 
of  appellant:  "I  remember  the  occasion 
of  Ambrose  Collins'  visit  to  my  bonse. 
He  was  my  cousin.  He  came  there  about 
sundown.  He  (Ambrose)  had  three  or 
lonr  BAvere  braises  on  his  face,  and  he  told 
me  that  J.  N.  Pace  had  assaulted  and 
beat  him  up  with  a  pistol.  That  he 
(Ambrose)  had  made  a  charge  against 
bim  tor  an  assault  with  Intent  to  mur- 
-der.  and  that  J.  N.  Pace  had  told  him  that 
4f  he  proseeated  bim  be  would  kill  him. 
.He  farther  stated  to  me  that  he  was  on 


his  way  to  Helena,  to  employ  coonsel  to 

Srosecnte  defendant  opon  this  cbarse. 
[y  husband  then  came  In,  and  I  beard 
htm  telling  him  about  it."  Counsel  for 
defendant  objected  to  a  portion  of  Mrs. 
Robbins'  testimony,  namely,  "that  J.  N. 
Pace  bad  told  him  that  If  he  prosecuted 
him  he  would  kill  bim."  The  conversa- 
tion with  Robbins  and  wife  was  relative 
to  the  same  matter.  Neither  Robbins  nor 
his  wife  heard  all  that  deceased  said. 
Robbins  heard  a  part  and  his  wire  a  part, 
b'jt  there  was  but  one  statement  or  nar- 
rative of  what  was  done  and  said  by 
defendant  and  deceased,  and  the  narra- 
tion of  what  was  done  nndsaid  by  defend- 
ant and  deceased  began  with  the  wife.and 
continued  and  ended  with  Robbins.  Appel- 
lant entered  this  field  for  evidence, 
explored  a  part;  and  the  state  entered 
the  same  field,  the  gate  being  opened  by 
appellant,  and  explored  the  whole.  The 
homicide  occurred  at  a  water  tank,  which 
was  distant  about  one  mile  from  Alse 
Pace's.  Soon  after  the  shooting,  J.  F. 
Pace  went  rapidly  on  horseback  from  the 
water  tank  to  Alse  Pace's,  where  he 
reached  the  house.  Alsa  Pace  states: 
"About  sundown  my  moh,  John  F.,  came 
home,  and  knocked  the  empty  bulls  from 
his  (ilstoi.  I  think  there  were  five  or  six 
empty  hnlls.  John  F.told  methat  he  had 
killed  Ambrose  Collins;  that  Ambrose 
had  rode  out  in  front  of  him,  and  drawn 
his  pistol  on  him,  and  that  he  killed  him  in 
self-defense."  Counsel  lor  appellant  ob- 
jected to  this  testimony— fVnit,  because 
hearsay;  second,  if  conspiracy, It  had  been 
consummated;  and  thu  acts  and  declara- 
tions of  a  co-conspirator,  done  and  said 
after  the  conspiracy  ends,  are  not  evi- 
dence against  his  co-conspirator.  This 
proposition  Is  correct.  Now,  then,  does 
it  apply  to  the  above  facts?  That  John 
F.  Pace  killed  Ambrose  Collins  is  evident, 
made  so  without  the  coutesslon  to  his  fa- 
ther. This  was  freqnently  stated  by  ap- 
pellant. In  fact  appellant's  theory  of  the 
esse  rests  upon  this  fact.  This  i>elng  con- 
ceded, there  is  no  possible  injury  to  the 
appellant  in  the  fart  that  J.  F.  told  his 
father  that  he  killed  deceased.  Jobn  F. 
knocked  the  hulls  out  of  his  pistol.  This 
fact  inculpates  no  person  except  John  F. 
There  were  five  empty  hulls.  This  fact, 
when  viewed  In  connection  with  other 
facts,  is  a  very  cogent  clrcnnistance 
against  appellant.  The  defense  is  that 
John  F.  alone  shot  and  killed  deceased. 
The  body  had  five  or  six  gunshot  wounds 
upon  It.  There  were  three  empty  bulls 
at  the  place  of  the  killing.  Three  nud 
five  made  eight.  From  whence  did  they 
come?  The  empty  hulls  fonnd  In  .lolin  F.'s 
pistol,  being  a  strong  criminative  fact, 
should,  if  an  "act"  of  John  F.,  been  re- 
jected. Bnt  was  it  an  act  of  John  F.? 
Suppose  some  person  bad  pursued,  over- 
taken bim,  and  found  the  hulls,  would  it 
be  contended  that  the  finding  of  the  live 
empty  bulls  would  not  have  been  evi- 
dence? (Certainly  not.  Suppose  (the  Is- 
sue being,  was  one  or  more  persons  en- 
gaged in  the  killing?)  that  Jobn  F.  had 
been  killed  by  deceased  with  a  club,  and 
on  the  next  morning  the  empty  hulls  had 
been  found  In  hit;  pistol,  and  three  em]  ty 
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<ba1l8  at  thcptaoeof  the  bomlckle,  woulil 
not  tbeae  facta  be  eridence  tendioK  very 
BtronKly  to  ahuvr  that  more  thau  oneen- 
KaKed  Id  the  Dbootlnt;?  We  are  of  opioion 
that  the  fact  that  there  were  Are  empty 
hulla  In  Jcibn  F.'b  piatul  was  iiut  au  act 
done  after  the  conRamuiation  of  the  ruu- 
epiracy.  The  shells  wi>re  diHchar^ed  at 
the  tank,  and  found  in  John  F.'h  posnea- 
BiuD  very  soon  thereafter.  This  fact 
Btands  in  the  category  of  ffunahot  wounds 
or  briiiHeB,  etc..  discuvered  on  the  petBuii 
sapponed  to  have  been  eufcaRed  in  the 
homicide,  and  is  not  an  act  done  after 
the  conHpiracy  ends. 

The  reconl  Hhows  that  to  Dan  Maley, 
Cbarli'H  AoKpnulller,  and  J.  B.  Nelson  ap- 
pellant Btuted  that  John  F.  Pace  killed 
Collhm,  and  that  he  (defendant)  bad  part- 
ed  with  J.  F.  Pace  a  short  time  before  the 
killinie,  and  the  klllinK  was  in  Helf-defeuKe. 
Upon  this  statement  of  appellant  counsal 
re'piested  the  folio  wIuk  instructions: 
"When  the  state  puts  In  evidence  the  dec- 
lanitionsof  the  defendant,  the  said  decla- 
rations will  be  presamed  to  be  true  until 
the  same  Is  shown  to  belalne."  Maley 
and  AnKermlller  were  introduced  by  ap- 
pellant, and  by  them  he  proved  that  ap' 
pellant  stated  tbatJ.  F.  Pace  killed  Col- 
llnB  In  Helf'defense,  alter  he  (appellant) 
had  parted  witb  htm.  Nelson  was  in- 
troduced by  the  state,  and  to  htm  appel- 
lant made  the  same  statement  In  sub- 
stance. The  state  did  not  elicit  tirastata- 
ment;  this  was  done  by  appellant.  And, 
if  the  state  had,  the  statement  was  but 
the  report  gathered  by  appellant  from 
some  source.  He  did  not  pretend  to 
know  tiie  facta.  Certainly  counsel  fur 
appellant  will  not  contend  that  appellant 
bad  persuDnl  knowledijre  of  the  fact.  If 
so,  he  was  present  at  the  homicide,  and 
the  theory  of  the  defense  crumbles  to  duMt 
when  viewed  in  tJie  light  of  the  other 
facts. 

The  charpre  deflnlng  who  are  principals 
embraces  one  who  was  keeping  watch, 
etc.  The  charge  was  abstractly  correct, 
but  there  was  no  evidence  calling  for  such 
a  charge.  There  was  no  ot-Jectlon  to  the 
charge  reserved  at  the  time.  Was  it,  un- 
der the  circumstances  of  this  case,  calcu- 
lated to  work  an  injury  to  the  cause  of 
appellant?  We  cannot  perceive  in  what 
manner. 

The  remarks  of  connael  for  the  state 
were  very  reprehensible,  but  the  court  In- 
structed him  to  contlne  himself  to  the  rec- 
ord, and  instructed  the  jury  t<i  disregard 
audi  remarks.  We  will  not  reverse  the 
Judgment  on  account  of  this  conduct  in 
this  case,  bnt  would  suKifest  a  harsher 
method  to  i-epress  counsel  and  relieve  the 
courts  of  Rueti  methods. 

The  verdict  of  the  jury  is  anfflcient, 
though  spelled ''gultty,''becaDsetbe mean- 
ing of  the  verdict  is  evident  Irum  tbe  con- 
text. 

We  have  given  tbe  atatement  of  facta  a 
a«archl08  examination,  and  from  such  ex- 
amination we  believe,  notwithstanding 
the  evidence  tending  Co  support  an  alibi, 
tbe  guilt  of  appellant  Is,  by  tbe  evidence, 
made  reasonably  certain.  The  Judgment 
is  nflirmed.  Judges  all  present  and  con- 
curring. 


Hydbn  v.  Statu. 
(Court  tf  Criminal  Amaealg  of  Texa$.    Dec.  17, 

TeBFT— CklNTINCrAXOS— IMPBACBHBXT  OF  WrTXBS* 
— IN8TK0CTIOS. 

1.  The  tentimony  for  which  defendant 
aoDxht  a  first  continuance  on  a  cUarce  of  horse 
steolins  \raa  that  of  two  witnesses  laat  G.  sold 
and  delivored  the  hor«os  to  defpnilant;  and  one 
witness  that  defendiint  stated,  -when  first  called 
on  for  an  explanation  of  hiH  possession  of  hi» 
horses,  that  he  bouKht  them  of  U.,  and  that  de- 
fendant at  all  times  openly  claimed  tbe  horse* 
under  such  purchn.<u>.  HrM,  that  the  continu- 
ance should  hnre  been  granted. 

2.  The  fact  tlint  the  evidence  of  an  absent 
witness  would  >x>  ciimnlatiTe  is  not  a  sufficient 
ground  for  refusins  to  grant  a  first  continuanoe 
because  of  his  ut>seuce. 

H.  The  fact  tlint  a  witness  for  defendaat 
testifies  to  facts  on  tliu  trial  which  he  did  not 
testify  to  at  the  pn-liniinary  examination  is  no- 
ground  for  impeacliiiieut,  where  he  was  not  in- 
terrogated as  to  snc-h  facts  on  the  ezaminatioB. 

4,  Where  the  eridence  mainly  relied  on  for 
a  conriction  of  theft  is  the  fact  that  soon  after 
the  property  was  taken  it  was  found  in  de- 
fendant s  possession,  a  failure  to  instruct  the 
jury  as  to  the  law  of  circumstantial  evidence  i* 
error. 

Appeal  from  district  court,  Medina  coan- 
ty;  Thomas  &I.  Paschal,  Judge. 

R.  D.  Byden  waa  convicted  of  borae- 
tbeft,  and  appeals.    Reversed. 

R.  L.  Heury,  Asst.  Atty.  Gen.,  for  ttaa 
State. 

Datioso.v,  J.  Appellant  sought  a  firat 
continuance  for  the  testimony  of  Alice  and- 
James  Tabor  and  Bud  Uyden.  By  tlie 
Tabors  he  expected  to  prove  that  J.  J. 
Glover  brought  to  his  residence,  and  sold- 
to  him,  the  horses  alleged  to  have  been 
stolen,  and  this  was  bis  first  connection 
with  the  horses;  and  by  Hyden  that  ha- 
wns  first  called  upon  for  an  explanation 
of  his  possession  of  the  horses  by  said 
Hyden,  and  he  tbeu  stated  he  had  bought 
them  from  said  Qlover;  and,  farther,  that 
be  at  all  times  while  In  bis  posseasloo 
openly  used  the  horses,  claiming  tbera  by 
reason  of  the  purchase  from  Glover.  Tite 
Btat6  relied  mainly  for  a  conviction  upon 
defendant's  recent  poBsesslon  of  tbehorses, 
and  Glover's  denial  of  defendant's  claim 
of  purchase  from  bim.  This  alisent  testi- 
mony waa  very  mateilal,  aud,  when  eoo- 
sldered  in  the  light  of  the  evidence  ad- 
duced on  the  trial,  we  are  of  opinion  that 
the  court  should  have  granted  the  new 
trial.  Tbe  diligence  was  sufHcieiit,  as  dis- 
cloaed  by  the  record  before  us ;  bnt,  if  it 
waa  not.  still  If,  upon  hearing  defendant'a 
motion  for  a  new  trial,  it  appears  froni 
the  evidence  adduced  on  the  trlnl  that  the- 
absent  testimony  is  of  a  material  charac- 
ter, and  probably  true,  the  new  trial 
should  be  awarded.  Scbultz  v.  State,  20- 
Tex.  App.  315;  Tyler  v.  Stute,  13  Tex. 
App.  20.5;  Covey  v.  State,  23  Tex.  App. 
388,5  S.  W.  Rep.  283;  Jackson  v.  State. 
23  Tex.  App.  183,5  S.  W.  Bep.  371 ;  May- 
field  V.  State,  23  Tex.  App.  645,5  a.  W.  Rep. 
161.  But  it  does  not  fo!low,  because  the- 
evidence  is  material,  and  probably  true, 
that  tbe  appellate  court  will  revise  tb» 
action  of  the  trial  court.  Such  revision 
will  occur  only  in  a  aase  wbeo,  froia  tbe 
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testimony  adduced  on  the  trial,  the  appel- 
late  conrt  wonld  beconvloced  of  the  fact 
that  defendant  may  have  be«n  prejodicerl 
Id  bin  riKhtu  by  the  refuBal  of  the  new 
trlul,  anil  tbat,  had  the  al>«ent  teatlmuny 
lieeu  before  tttp]ury,  a  verdict  more  favor- 
able to  the  defendant  would  havereHiilted. 
•CoTey  V.  State,  2W  Tex.  App.  8SS,  6  8.  W. 
Kep.  2S$:  Browntnic  v.  State,  2«Tez.  App. 
432,  9  S.  W.  Rep  770;  Boyett  v.  State,  20 
Tex.  App.  6«»,  »  S.  W.  Rep.  275;  Peace  ▼. 
IState.  n  Tfx.  App.  8.1,  10  S.  W.  Rep.  761 ; 
«eU  V.  Ptate  28  Tex.  App.  398,  13  S.  W. 
Rep.  &Ki;  Hammond  v.  Btate,  38  Tex. 
App.  41:^.  13  8.  W.Rpp.  (i05.  If  the  teatl- 
iiHtny  of  the  TaborH  had  been  adduced  on 
the  trial,  nud  had  been  credited  by  the  ju- 
ry, It  1?  reaminably  probable  tbat  the  d«s 
fendairt  wonid  not  have  been  convicted. 
<ilorer  had  strong  reasons  for  fautenlng 
the  tbeft  upon  defendant,  and  thus  excul- 
pating himself;  and,  while  It  is  true  that 
the  wife  and  mother  of  defendant  testified 
to  defendant's  purchase  from  (Jlover,  the 
prosceutlon  attacked  their  testimony; 
amd  besides,  the  Jury  may  hare  regarded 
or  looked  with  snsptclou  upon  their  testl- 
n  ony  by  reason  of  the  fnct  of  their  close 
'Telntlonship  to  defendant,  and  strong  In- 
terest In  him.  That  the  absent  testimony 
was camnlati vela  not  a  reason  why  the 
fTrst  application  for  a  continnance  should 
4>e  refused.  Irvine  v.  State,  20  Tex.  App. 
12:  Wilson  r.  State.  18  Tex.  App.  576. 

TI>e  sttttw  recalled  defendant'?  witness 
Mrs.  C.  M.  Hyden  for  the  purpose  of  lay- 
ing a  predicate  for- b«r  Impeachment,  and 
asked  her  if  she,  on  the  trial  "f  this  case  In 
the  examining  court  at  Devine,  had  stat- 
ed that  the  horses  in  question,  shortly  aft- 
er their  purchase  by  defendant  from  Glov- 
er, had  gotten  away  from  him,  and  that 
he  bad  porsund  them,  and  requested  Mar- 
tin to  assist  him  In  bringing  them  back, 
and,  failing  to  secure  his  assistance,  had 
obtained  the  help  of  a  Mexican  to  aid 
him  in  driving  them  bnck  home.  Various 
objections  were  Interposed  to  thlsqnes- 
tion,  which  being  overriile<l,  the  witness 
answered:  •"!  thought  1  had  testified 
about  the  horses  getting  awa.T  when  1 
testified  at  Devine,  and  about  my  son's 
-going  after  them.  I  don't.know  that  I  did. 
I  thought  I  did.  I  don't  know.  It  Is  a 
lact  any  way."  The  court  qualified  the 
bill  bystatlngthat  "lie  admitted  this  teRti- 
mony  as  much  In  rebuttal  ns  impeaching." 
RedUH  was  then  called  as  a  witness  for 
the  purpose  of  Impeaching  Mrs.  Hyden, 
-and.  over  defendant's  objection,  testified 
to  the  fact  that  she  did  not  on  said  exam- 
ining trial  testify  in  relation  to  the  matter 
inquired  about.  Mrs.  Hyden  tcxtlfled  on 
both  trials  to  the  fact  that  the  horses  had 
been  purchased  by  defendant  from  Glover 
prior  to  the  circumstance  of  their  escape 
from  him  as  narrated  above.  It  does  not 
appear  that  she  was  asked  with  reference 
to  this  matter  on  the  examining  trial. 
Spenklng  on  this  subject,  this  coart  has 
said:  "That  a  witness  falls  to  state 
everything  that  was  done  and  said  by 
the  parties  at  the  time  of  the  occurrence 
of  the  th/et  to  which  he  swears  is  not  a 
contradiction.  To  be  such,  he  most  make 
a  statement  In  regard  to  the  fact.  If  he 
omits  a    fact,  bis    attention   should   be 


drawn  to  it,  or  If  be  is  asked  if  what  be  has 
stated  was  all  that  was  said  by  the  par- 
ly or  parties,  and  he  answers  In  the  nf- 
firmatlvp,  and  upon  the  trial  he  enibrai-es 
other  facts  In  ills  evidence  thun  those  re- 
lated by  him  before  the  inqncHt,  the  de- 
fendant would  have  the  right  to  show 
this.  This,  however,  is  not  the  state  of 
the  qnestlon  In  the  case  in  hand.  As  pre- 
sented to  OS  by  the  record,  Hol'nan  sim- 
ply testified  to  some  facts  which  were 
omitted  in  his  ei'ldeuce  before  the  Inquest, 
and  these  not  In  conflict,  but  hann>ml- 
ous,  with  his  evidenre  there  given.  Lewis 
V.  Stete,  15  Tex.  App.  647.  A  witness 
called  by  the  opposite  party  can  be  dis- 
credlteid  by  proving  that  on  the  former  oc- 
casion he  made  a  statement  inconsixtent 
with  his  statement  on  trlai,  provided 
such  statement  be  material  to  the  Issue. 
*  *  *  A  witness  may  i>e  discredited  by 
proof  that  he  now  states  facts  which,  on  a 
former  trial,  lie  omitted  to  state:  and  gen- 
erally, whenever,  nu  a  former  occasion.  It 
was  the  duty  of  the  witness  to  state  the 
whole  truth,  It  Is  admissible  to  show  that 
the  witness  in  his  statement  omitted  farts 
sworn  to  by  him  at  the  trial."  But  It  la 
"only  upon  a  denial,  direct  or  qualified, 
by  the  witness,  that  such  statements  were 
made,  that  proof  of  them  can  be  offered." 
Williams  V.  State.  24 Tex.  App.  637,  7  S.  W. 
Rep.  833:  Whart.  Crim.  Ev.  §:;  482,  483. 
The  strongest  light  in  which  this  matter 
can  be  regarded  in  favor  of  the  prosecu- 
tion la  tbat  Mrs.  Hyden  omitted  to  state 
on  the  examlnioR  trial  the  tacts  Inquired 
<nbnnt  in  the  predicate  laid  for  her  Im- 
peachment. Her  testimony  on  the  final 
trlul,  and  the  evidence  omitted  on  the  ex- 
amining trial,  are  entirely  harmonious, 
and  are  in  no  way  contradictory.  On  the 
examining  trial  she  was  not  questioned 
with  reference  to  the  evidence  Inquired 
about  in  relation  to  which  she  was 
sought  to  be  impeached  on  the  final  trial. 
Had  she,  on  snch  examining  trial,  been 
interrogated  in  relation  thereto,  and 
fulled  or  refused  to  testify  In  regard  to  It, 
or  hod  theu  denied  it,  or  had  been  cau- 
tioned to  tell  all  she  knew  In  reference  to 
the  matters  then  under  Investigation,  and 
bad  failed  or  refused  to  do  so,  the  im- 
peachment wonld  have  been  perraU'stble. 
But,  nn  the  other  hand.  If  she  had  on  such 
examining  trial  te.^tlfled  as  she  did  on  the 
flnol  trial  und  at  the  time  of  the  proposed 
Impeachment,  or.  if  she  had  not  on  such 
examining  trial  been  interrogated  In  refer- 
ence to  that  matter,  and  had  not  been  re- 
quested specially  to  state  nil  the  facta 
within  her  knowledge  touching  such  mat- 
ters, she  could  not  be  so  Impeached.  The 
court  erred  In  this  ruling. 

It  is  contended  by  appellant  that  the 
court  should  have  charged  the  law  appli- 
cable to  a  ease  of  circumstantial  evi- 
dence, and  In  failing  to  do  so  committed 
snch  error  as  will  require  a  reversal  of  the 
judgment.  There  Is  no  positive  evidence 
in  the  record  that  appellant  was  the  origi- 
nal taker  of  the  horses,  but  the  state  re- 
lied for  conviction  ot  defendant  mainly 
upon  the  fact  of  h!s  pn.sBesslon  of  the 
horses  recently  after  their  theft,  together 
with  snch  oiherlnculpatoryclrcumstnncca 
as  were  adduced  toshowsnch  possession  a 
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(Cnnty  one.  V^«  are  of  opinion  that  under 
the  fHcta  of  this  caeothe  urnltted  charge 
shoiild  have  been  given.  Willsun,  Criiu. 
Proc.  5  2i42.  Fur  the  error  Indicated,  ihe 
]ndj;inent  Is  rererfled,  and  the  cause  re- 
manded. JodKea  all  preMent  and  concnr- 
riuff. 


Nelson  r.  State. 

(Court  <tf  Criminal  Appeals  of  Texas.    Dec.  17, 
ISVei.) 

Ajwault  asd  Battbrt— Vesos— Exobptioss— 
Reb  6i:8t.s. 

1.  Where  the  yenne  Is  not  qnestioned  on  the 
trial,  the  omission  to  submit  it  to  the  jury  for 
determination  is  not  error. 

'J.  An  objection  to  tlie  charge  on  a  trial  for 
assault  and  battery  -n-ill  not  be  considered  on 
appeal,  where  no  exception  was  interposed  when 
given. 

3.  On  a  trial  for  assault  and  battery,  evi- 
dence that  before  striking  the  blow  defendant 
pointed  his  pistol  at  the  person  struck,  and  triud 
to  pull  the  trieger,  is  admissible  as  res  gestae. 

Appnal  from  El  Paao  county  court;  Ai^- 
LB.N  Br.ACKKH,  Judge. 

H.  NelHon  was  convicted  of  aasault  and 
battery,  and  flned  flO,  from  which  be  ap- 
pealH,    Affirmed. 

Mllliird  Fatterson  and  C.  A'.  Bnekler,  for 
appellant.  K.  L.  Henry,  Aaat.  Atty.  Gen., 
fur  the  State. 

DAVID80M,  J.  Theqneatlon  of  venue  was 
not  HDeclflcally  anbmltted  to  the  jury  by 
the  cbarKe  of  the  court.  It  was  not  an  Is-' 
sue  in  tbe  case,  was  fnlly  proved,  and  not 
questioned.  Tiiere  are  other  iiuestlcins 
raised  by  the  motion  for  a  new  trial  relat- 
ing to  tliecliarp;e,  hut  there  are  no  excep- 
tions reserved  to  the  charge  on  account  of 
the  supposed  defects.  "In  misdemeanor 
cases  the  defendant  muHt  except  to  the 
charge  at  the  time,  and  must  ask  such  ad- 
ditional instructions  as  he  may  desire; 
and,  unlesH  be  does  so  in  the  court  below, 
such  charge  will  not  be  revised,  unless 
radically  wron^."  Loyd  v.  State,  19  Tex. 
App.  821;  Garner  v.  State,  28  Tex.  App. 
601,  MS.  W.  Rep.  100+;  Cole  v.  State.  28 
Tex.  App.  5:^G,  13  S.  W.  Kcp.  850:  Comer  v. 
State,  20  Tex.  App.  50i),  10  S.  W.  Rep.  100. 
The  churKe  is  full  and  fair,  end,  taken  in 
connecti<m  with  the  chartres  siven  at  re- 
quest of  defendant,  pruseiits  ttje  law  in  a 
modt  favorable  llKlit  for  liim. 

Over  defendant's  objection  the  prosecn- 
tion  proved  by  the  witness  (^lilldert)  that, 
"at  the  time  of  the  assault  and  battery 
allexed  in  the  Information,  Nelson,  the  de 
fendant,  sot  a  pistol  from  under  his  coun- 
ter In  the  saloon,  and  before  he  struck 
BrijCKf'With  it  he  pointed  it  at  DrlgR8,and 
tried  to  pull  the  trleger  of  the  pistol  while 
pointed  at  UrlKKS."  This  demonstration 
immediately  pre«-eded  the  blow  ^Iven  by 
defendant  with  the  pistol.  This  was  ob- 
jected to  on  several  grounds,  none  of  which 
we  deem  eufiicleut.  The  testimony  was 
clearly  admissible  aH  part  of  the  reagcatx. 
The  evidence  clearly  sustains  the  Judg- 
ment, and  there  la  no  error  In  the  convic- 
tion. The  Juilsment  is  afHrmed.  Judges 
all  present  and  concurring. 


Clements  r.  State. 
(Court  cf  Crtmtnal  Amamli  of  Teau.    Deo.  17^ 

Appeal  ly  Criminal  Casb — Affikmaticb. 
On  appeal  in  a  criminal  case,  where  the 
record  discloses  that  no  bill  of  exceptions  wa» 
reserved  to  any  ruling  had  during  the  trial,  and 
that  no  motion  for  a  new  trial  was  made  in  the 
court  below,  and  the  statement  of  facta  is  not 
approved  by  the  judge  who  tried  the  case,  and- 
no  assi^niments  of  error  ore  presented,  the  judg- 
ment will  be  affirmed. 

Appeal  from  Smith  county  court;  B.  B. 
Beaird,  Judge. 

Sonny  Clements  was  convicted  of  aggra- 
vated assault  and  battery,  and  now  ap> 
peals.    Affirmed. 

H.  L.  Heory,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  This  appeal  ia  prosecuted 
from  a  conviction  of  aggravated  assault 
and  battery,  in  which  the  fine  was  as- 
sessed at  $25.  The  record  discloses  that 
a  motion  for  a  new  trial  was  not  made  in 
the  court  below.  No  assignments  of  er* 
ror  are  presented  to  this  court,  and  no- 
bills  of  exception  were  reserved  to  any 
ruling  bad  during  the  trial  in  the  court 
below.  The  statement  of  facts  cannot 
be  considered,  because  it  is  not  approved 
by  the  judge  who  tried  the  case.  The  rec- 
ord preHeiits  no  reversible  error,  wherefore 
the  judgment  is  attirmed.  Judges  all  pres- 
ent and  concurring. 


FoRUTCE  et  a/,  v.  Withers. 
(Court  of  CtoU  Appeal*  cf  Texas.    Deo,  t, 

Recbivehs  op  Railroads  — Rionr  to  Svb — "Acr 
OH  Tkan'saction**  op  Rbceivbr  —  Injdries  to 

FaSUENQBUS  —  EvinBKCB  — IN8TRI7CTIOSS— MlS- 
CONUCC'T  or  COUXSEL — Uamaoes. 

1.  Since  the  act  of  rongress  antborisinir 
suits  against  a  receiver  without  leave  of  tlis- 
court  iu  which  the  receivership  may  be  pend- 
ing, it  lias  been  unnecessary  to^  obtain  such 
leave. 

2.  A  cauiie  of  action  for  personal  injnries 
against  a  railroad  iu  the  hands  of  receivers 
constitutes  nn  "act  or  transaction"  of  the  re- 
ceivers, within  the  meaning  of  the  act  of  con- 
gress. 

3.  In  an  notion  by_  a  hnsband  to  recover  for 
personal  injuries  received  by  bis  wife  while  a 
pnssenRer  on  dcfcmlniits'  railroiid,  evidence  by 

Eliiiutiff  thnt  soon  after  the  wreck  some  ties  had 
een  repinocd  and  others  reset,  on  which  there 
were  no  marks  uinde  by  wheels  running  off  the 
track,  ia  admissible  to  rebut  defendants'  evi- 
dence that  the  track  was  in  good  condition  at 
tlie  time  of  the  wreck,  and  was  used  thereafter 
without  repair. 

4.  Such  evidence  Is  not  admissible  to  show 
an  admission  by  defendants  that  the  track  was 
defective. 

6.  Evidence  of  other  wrecks  is  inadmissi- 
ble. 

0.  It  was  not  error  to  lefuse  a  charge  that 
defendants  should  recover  if  the  evidence  showed 
that  the  cars  ran  off  the  track  and  were  over* 
turne<l,  but  failed  to  disclose  any  defect  in  the 
machinery  connected  with  the  train,  in  the 
roadbed,  rails,  or  ties,  or  any  misninnagement 
on  the  part  of  those  operating  the  train,  since 
such  a  charge  would  be  upon  the  weight  of  evi- 
dence. 

7.  For  the  same  reason  it  waa  not  error  to 
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refuse  a  charge  that  defendants  should  recoTer 
If  tbe  evidence  showed  that  the  car  was  over- 
turned, but  no  cause  or  reason  was  shown  for 
such  overturning,  and  if  defendants  showed 
that  the  roadbed  and  cars  and  mncliinery  con. 
nected  therewith  were  suitable  and  iu  Kood  con- 
dition, and  that  the  operatives  of  the  train 
were  in  exercise  of  reaaouable  care  and  pru- 
dence in  the  manaeeuient  and  running  of  the 
train. 

8.  A  charge  that  rallwsjr  companies,  in  car' 
ryivg  passengers,  do  not  become  insurers  of 
their  safety,  and  are  not  liable  for  injuries 
which  result  from  an  accident  produced  by 
a  latent  defect  in  machinery  or  roadbed,  which 
could  not  have  been  foreseen  against  by  dne  care, 
and  if  the  wreelc  was  accidentally  caused  by 
some  unexplained  defect  which  could  not  have 
been  provided  against  by  defendants  by  the  ex- 
ercise of  such  care  as  reas-onably  cuiitio\is  per^ 
sons  would  have  exorcised  under  the  circum- 
stances, plaintiff  could  not  recover,  is  corrovt, 
with  a  further  explanation  as  to  what  prudence 
and  euro  reasonably  cautious  persons  would 
have  exercised  under  the  circumstances. 

U.  It  was  error  to  charge  that  carriers  are 
held  to  the  greatest  possible  care  for  the  safety 
of  their  passengers.  The^  are  not  insurers  of 
the  absolute  safety  of  their  passengers,  but  are 
required  to  provide  for  their  safe  conveyance 
as  far  ns  human  care  and  foresight  will  go; 
"and  their  duty  extenrls  to  the  providing  of 
good  and  suliicient  material,  the  employment  of 
sliilled  engineers,  correct  inetliods  in  the  orig- 
inal coustruetiuu,  inspection,  and  subsequent 
maintenance  in  repair  of  its  road,  cinbnnk- 
ments,"  etc.,  "and  of  the  engines  and  cars  which 
it  uses,  and  the  speed  of  its  trains,  •  •  • 
and  a  fiiilure  of  doty  in  any  of  tliese  respects 
tenders  defendants  liable,"  —  since  such  charge 
Imposed  too  gnmt  care  on  defendants  as  car- 
riers of  passengers. 

10.  A  diminiMlied  capacity  to  earn  money  is 
a  proper  element  of  dunnige. 

11.  It  was  improper  for  plaintlfTs  counsel  to 
state  to  the  jury  that  he  bad  drawn  the  peti- 
tion under  facts  in  oases  not  so  bad  as  this,  ami 
had  put  Uie  amount  claimed  as  low  as  he 
thought  he  could. 

Errorfrom  district  court,  Anjrellna  conn- 
ty;  Grouoe  F.  I.voiiaiiam,  Special  Judse. 

Action  liy  L.  M.  Wit!  erButrttlnHt  Fiirdyce 
anil  BvpaiiHon,  recelvpni  of  the  St.  Luiils, 
ArlcansaH  &  Texas  Kailway  Company,  to 
recover  for  injiirlra  to  t'lalntlfl'a  wlf«. 
Judicment  for  plalntltf.  Defendanta  briu;; 
error.    Reveraed. 

f7n/e.r,  Mnrsh  Jt  BatJer  and  Snrii  fl. 
Vest,  for  plaintina  in  error.  H.  G.  Lane 
and  Brt«rly&  Ilrnwer,  for  defendant  iu  er- 
ror. 

Oarrktt.C.  J.  Thia  action  waabrouKht 
aKninst  tlm  plalntltiH  in  error.  nH  reeeivera 
ot  the  St.  LouIh,  Arkanaua  &  Texaa  Kail- 
way  Company  in  Texa><,  to  recover  dain- 
EKea  lor  peraonal  injuriea  received  l>y  the 
wile  of  the  defendant  in  error  while  a  paa- 
aenfser  on  a  train  on  said  railway  dnriiiff 
the  time  it  waa  beinu  operated  It.v  aaid  re- 
ceivera.  Pialntifte  in  error  pleade<l  to  the 
>irl8dIctlon  ot  tbe  court  tbnt  at  the  time 
of  tbe  accident  tlie  railroad  waa  beiuK 
operated  by  tbeni  hb  receivers,  tbroiiKb 
einpioyea,  under  appolntnipnt  nnd  «>rderB 
of  the  circuit  court  of  tlit^  United  Siatoii  in 
and  for  the  eaatern  diatrlct  ot  Texaa,  and 
that  thecaiineof  action  they  are  Hued  oo 
ia  not  an  act  or  trauHactlon  of  theirs  aa 
receivera,  and  that  the  cunaeiit  ot  aald  cir- 
cuit court  had  not  been  olitalneil  lor  the 
Institution  of  the  suit.  Since  the  pattsaKe 
at  tbe  act  ot  ^ongreaa  auttaorising  auita 


aKainat  a  receiver  witliout  leave  ot  tbe 
court  in  which  the  receivership  may  he 
pending.  It  has  not  been  necessary  to  ob- 
tain aticli  leave.  The  cause  of  action  in 
this  case  is  an  act  or  transaction  ot  the  re- 
ceivera which  cornea  within  tbeactofcon- 
fireaa.  Brown  v.  Gay,  7tt  Tex.  444, 13  S. 
W.  Kep.  472.  There  la  no  attempt  by  the 
act  of  cnn^^reas  to  confer  Jarlsdictlon  npon 
the  courts  of  any  state  which  they  did  not 
have  before.  By  a  comity  between  courts 
it  is  a  well-aettled  rule  of  law  that  a  re- 
ceiver of  property  appointed  by  one  court 
cannot  be  sued  in  another,  with  respect  to 
that  property,  without  the  consent  ot  the 
court  appoiiitinK  bim.  Snch  a  suit  would 
be  in  contempt  of  the  court  whoso  officer 
tbe  receiver  was,  punishable  by  that  court, 
aud,  if  brouKlit  to  the  attention  of  the 
court  in  which  it  ia  instltnted,  by  a  proper 
plea,  tbe  riKbt  to  maintain  it  would  be  re- 
fused. Tiie  act  of  congress,  as  well  aa  our 
state  law,  anthorisinK  suits  aKulnat  re- 
ceivers without  tbe  consent  of  tbe  courts 
by  which  tiiey  were  appointed,  chanfcea 
the  rule,  but  both  these  acts  protect  the 
courts  having  jurisdiction  of  the  orlRlnal 
cause  In  whicli  the  receivership  is  being 
conducted  in  the  dueadininlstration  tbei-e- 
of ;  and  the  provision  of  thefederal  statute 
that  '*such  suit  shall  lie  subject  to  the 
Kenerai  equity  jurisdiction  ot  the  court  In 
which  sucb  receiver  or  mananer  was  ap- 
pointed, so  far  as  the  sa  me  shall  be  neces- 
sary to  the  ends  of  justice,  "is  probably  no 
greater  reservation  ot  power  than  courts 
appolntinK  receivers  would  have  general- 
ly, to  he  exercised  by  injunction  against 
the  parties,  not  the  courts,  to  prevent  iu- 
terlerence  with  or  a  diversion  of  tbe  prop- 
ert.v  In  the  hands  nf  the  receiver. 

Green  Sanders,  a  witness  for  tbe  plain- 
tiff, was  permitted  to  testify,  over  the  cib- 
jectlon  ot  tlie  defendants,  that  he  had  vis- 
ited the  scene  of  the  wreelc  wheu  Mrs. 
Withers  was  Injnred,  and  naw  aoine  old 
tlm  Iters  lying  around  the  place  ot  the 
wreck,  and  some  new  work  done  there; 
that  old  ties  had  been  taken  out  nnd  new 
ones  put  in,  or  the  tiea  that  were  there 
before  had  been  reset.  Tbe  work  was  new 
or  recent  at  that  place,  and  tbe  ties  that 
were  tliere  had  no  marks  on  them  made 
liy  a  wheel  running  off  tbe  rail  on  the  ties. 
This  testimony  does  not  come  within  the 
rule  as  announced  In  Hallway  Co.  v.  John- 
ston, 78  Tex.  53U,  1.'>  S.  W.  Itep.  104.  and 
liaiiwiiy  Co.  v.  McOowan,  73  Tex.  85.5,  11 
S.  W.  Kep.  HiiG.  The  defendants'  witnesses 
had  testified  to  the  good  condition  of  the 
truck,  and  that  it  was  uaed  after  tbe  wreck 
without  having  been  re|)alrod,  and  the 
evidence  was  properly  admitted  in  rebut- 
tal thereof.  It  was  alsoadraiHsible  forthe 
purpose  ot  showing  the  actual  condition 
of  the  track,  but  not  fur  the  purpose  ot 
showing  an  admission  by  the  defendants 
that  the  track  was  defective.  It  was, 
however,  error  to  permit  the  witness  to 
testify  aa  tn  other  wrecks.  Hallway  Co. 
V.  Mitchell,  75  Tex.  81,  U  S.  W.  Rep.  810. 

The  8tb,  U'.li,and  lOth  uRslguments  of  er^ 
ror  are  to  tlie  refusal  of  thf>  court  to  give 
the  Ist,  2(1,  and  8d  special  instructiona  re- 
quested by  the  defendants,  which  are  as 
follows:  (1)  "If  the  evidence  In  this  case 
shows  to  their  [tbe  Jury's]  aatisfactiou 
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that  the  car  upon  'whtcli  Mrs.  WIthora  was 
1  paH8Kna;er  ran  ofl  the  track,  and  wbh 
oTprturnecl,  and  that  she  was  injured,  and 
it  the  evidence  falls  to  dlHcloae  any  defect 
in  the  machinery  connected  with  the  train, 
or  any  defect  In  the  roadbed,  railM,  or  tien, 
and  failH  to  ahow  any  niisnianaKeiuent  or 
<:ondact  upon  the  part  of  thode  uperatinf; 
the  train,  then  it  would  be  your  duty  to 
return  a  verdict  for  defendants. "  (2)  "If 
the  evidence  in  the  case  shows  that  the 
«ar  upon  which  Mrs.  Withers  was  apas- 
-senRer  was  orertarned,  and  there  Is  no 
'Cause  or  reason  shown  for  the  nverturninR 
of  the  car,  and  if  the  defendants  have 
«bown  that  the  roadbed  and  the  cars  and 
machinery  connected  therewith  weres-jit- 
able  and  in  good  condition,  and  that  the 
operatives  of  the  train  were  in  exercise  of 
reasoiinble  care  and  prudence  in  the  man- 
HKeinent  and  running  of  the  train,  then 
the  jury  would  not  be  authorized  tu  rs- 
turu  a  verdict  for  the  plaintiff,  and  you 
will  Stid  for  the  defendants. "  (3)  "Rail- 
way conipantes,  in  carrying  passenfirprs, 
under  the  law  do  not  become  insurers  of 
the  safety  of  paasenKers,  and  are  not  lia- 
ble for  injuries  which  result  from  an  acci- 
dent produced  by  any  latent  defect  in 
machinery  or  roadbed,  which  could  not 
ha ve  been  foreseen  and  provided  a^atnat 
by  due  care  in  relation  to  the  business  of 
operating  aiicb  railways;  and  it  you  be- 
lieve from  the  evidence  In  this  case  that 
the  wreck  In  which  Mrs.  Withers  was  In- 
jured was  accidentally  brouirht  about  by 
some  nnexplalned  defect  which  could  not 
have  been  seen  and  provided  against  by 
the  defendants  in  this  case  by  the  exer- 
cise of  such  prndence  and  care  as  reasona- 
bly cautious  persons  would  have  exercised 
under  the  circumstances,  then  the  plaintiff 
would  not  be  entitled  to  recover,  and  you 
should  return  a  verdict  for  defendants. " 

While,  in  this  state,  the  happening  of 
an  accident  to  a  passenger  does  not 
make  a  prima,  facie  case  of  negligence,  as 
held  in  some  states,  (Railway  Co.  v.  Rob- 
inson, 73  Tex.  2S4,  11  8.  W.  Hep.  327;  Rail- 
way Co.  v.  Burnett,  80  Tex.  538,  16S.  W. 
Rep.  820.)  still  the  dernllinent  of  a  passen- 
ger car  of  a  railway  company  is  evidence 
of  negligence  In  the  company.  In  the  ab- 
sence of  any  explanation  showing  that 
the  accident  happened  without  fault  of 
the  railway  compunv,  (Hallway  Co.  v. 
Smith,  74  Tex.  276.  11  S.  W.  Rep.  1104.)  The 
first  and  second  Instruntions,  as  above 
peqneated,  ask  for  a  finding  for  the  de- 
fendant on  a  state  of  facts  which  Ignores 
the  accident.  Hav.\x  a  charge  would  be 
npon  the  weight  of  evidence.  Ail  of  the 
tacts  shoold  be  submitted  to  the  Jury,  and 
they  should  find  whether  or  not  there  was 
ueKllgence.  The  third  Instractlon  request- 
ed ia  correct,  with  a  further  explanation 
to  the  Jury  as  to  what  prudence  and  care 
reasonably  cautions  persons  would  have 
exercised  under  the  circumstances,  which, 
as  laid  down  In  Railroad  Co.  v.  (iailoren, 
53  Tex.  63,  ia  "that  high  degree  of  care 
and  skill  which  very  cautious  persons 
generally,  in  their  line  of  business,  are 
aonnstomed  to  use,  under  similar  clrcum- 
etauces,  to  prevent  danger."    la  this  con- 


nection the  following  charge  of  tbe  court 
was  error:  "The  defendants  in  this  cause, 
us  carriers  of  passengers,  operating  a  rail- 
road, are  held,  under  the  law.  to  the 
greatest  possible  care  and  diligence  for 
the  safety  of  the  passengers  they  under- 
take to  transport.  They  are  not  insurers 
of  tbe  absolute  safety  of  their  passengers, 
but  they  are  required  to  provide  for  their 
safe  conveyance  as  far  as  human  caru  and 
foresight  will  go;  and  their  duty  extends 
to  the  providing  of  good  and  sufflclent 
material,  the  employment  of  skilled  en- 
gineers, correct  methods  in  the  original 
construction,  Inspection,  and  subsequent 
maintenance  in  repair  of  Its  road,  em- 
baukmeuts,  culverts,  roadbed,  ties,  and  of 
tbe  engines  and  cars  which  it  ases.and  the 
speed  of  its  trains  in  the  transportation. 
of  Its  passengers;  and  a  failure  of  duty  in 
an.v  of  these  res pe<;t8  renders  thedefendants 
liable."  Too  great  care  Is  imposed  upon 
the  defendants  as  carriers  of  passengers 
by  this  charge.  Defendants  are  not  bound 
to  the  greate.4t  poa-<Ibla  care.  Their  obli- 
gation is  very  correctly  staled  in  Railway 
Co.  V.  Halioren.  supra,  and  we  do  not 
deem  It  necessary  to  do  more  than  refer 
to  that  case  lor  the  guidance  of  the  court 
in  framins;  tbe  charge  on  another  trial  of 
this  case. 

There  was  no  error  in  refusing  tbe  elev- 
enth and  tiiirteentb  requested  Instrnc- 
tions.  While  the  defendants'  ties,  or  the 
nnusnal  speed,  may  not  separately  have 
caused  the  derailment  of  the  train,  yet 
each  may  have  contributed  to  it. 

A  diminished  capacity  to  earn  money  la 
a  proper  element  of  damage.  It  is  true 
there  was  no  evidence  showing  what  MrSb. 
Withers  could  have  earned  before  the  In*' 
Juries,  complained  of  were  ricelved  and' 
what  she  could  earn  afterwai-ds,  yet  the' 
evidence  showed  that  In  the  discharge  of 
her  duties  about  the  management  of  tbei 
hotel  her  capacity  was  dimlDished,  and, 
while  It  amonnts  to  much  tbe  same  thing, 
the  charge  of  the  court  should  have  Bub« 
mltted  to  the  Jury  her  diminished  capac- 
ity to  do  tbe  work  she  was  accnstomed 
to  do  about  the  hotel,  rather  than  a  di- 
minished capacity  to  earn  money,  as  there 
was  no  evidence  directly  as  to  what  that* 
was.  We  do  not  deem  it  ueressary  to- 
pass  on  the  sixth  assignment  of  error,  re- 
lating to  the  admission  of  evidence  on  the 
part  of  the  plaintiff  after  the  case  had 
been  closed,  and  the  refusal  to  hear  evi- 
dence of  the  defendants  In  rebuttal  there-' 
of,  as  the  case  must  be  reversed  for  error* 
already  pointed  out,  and  the  error  as-- 
signed  is  not  likely  to  occur  on  another 
trial. 

It  was  Improper  for  connsel  for  plaintiff' 
to  state  to  the  jury  that  he  had  drawn 
the  petition  under  facts  In  cases  not  so 
bad  as  this,  and  had  put  the  amount 
claimed  as  low  as  he  thought  he  could, 
and  other  language  to  the  same  effect. 
He  was,  in  effect,  testifying  before  the- 
jury,  and  the  language  called  for  some< 
thing  more  from  the  court  than  a  mere 
direction  to  the  Jury  not  to  regard  it. 
TheJndgment  of  the  court  below  will  be' 
reversed,  and  the  cauM  remanded. 
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HiNiiE  V.  Moody  et  a/. 

(Court  of  Civil  Appeals  of  Texas.    Ort.  14, 

1892.) 

▲phdatit  ih  Atiacbmbst— Intbrtbntion— 

Business  Homestead. 

1.  In  attachment  for  a  debt  evidenced  by 
two  tiofps,  a  motion  to  qnnsh  cannot  be  sus- 
tained ou  the  grroimU  that  the  affidavit  on  which 
U  was  obtained  does  not  show  when  the  second 
note  mied  on,  which  is  not  yet  dne,  will  become 
'due;  for  it  is  sufficient  if  the  affidavit  contains 
a  plain  statement  of  what  the  indebtedness  con- 
sists of,  and  what  portion  is  not  dtte, 

2.  The  heirs  of  defendant  In  an  attachment 
wiit  intervened  on  the  jn-oiind  that  they,  as  the 
heirs  of  their  mother,  deceased  wife  of  defend- 
ant, owned  h<T  community  interest  in  part  of 
the  lands  levied  on,  and  that  there  had  been  no 
Administration  on  the  estate  of  the  mother,  nor 
any  necegsity  for  the  same.  Held,  that  the  heirs 
showed  no  equitable  ground  for  interventioii  in 
the  suit. 

3.  Defendant  was  a  dealer  In  i^ceiiea  and 
hardware.  The  warehouse  in  which  he  kept 
his  stoves  and  heavy  Koods  was  across  the 
street,  and  in  another  bloclt,  from  the  store  in 
which  he  exposed  his  goods  for  sale  and  had  his 
office.  The  warehouse  was  srenerally  closed, 
and  the  keys  in  the  other  biUldini;,  bnt  some- 
times goods  were  sold  from  it  when  they  were 
not  in  the  regular  store.  A  tinner  in  defend- 
ant's employ  kept  his  tools  in  the  warehouse, 
and  slept  in  the  building.  On  the  same  lot  as 
the  warehouse,  defendant  also  had  a  water  clos- 
et, which  was  used  by  himself  and  employes. 
Held,  that  the  warehouse  was  not  exempt,  aa 
part  of  his  business  homestead. 

Appeal  from  district  court,  AnderBon 
conoty ;  F.  A.  Williams.  Judge. 

Action  by  W.  L.  Moody  &  Co.  against 
Martin  Htnzle  by  attachment,  tor  debt. 
From  a  Judgment  for  plaintilTg,  defendant 
appeals.    Affirmed. 

Onrnmatfe  A  Gammage,  for  appellant. 
Qivgg  <(  Reeves,  for  appellees. 

Gahrrtt,  C.  J.  W.  L.  Moody  &  Co. 
bruufibt  salt  In  the  district  court  of  An- 
deriion  county,  October  30,  1889,  against 
Martin  HInzie,  by  attachment,  lor  debt. 
The  petition  alleRed  tbat  on  the  16th 
day  of  Feliruary,  1889,  the  defendant  exe- 
cuted and  delivered  to  plaintiffs  his  two 
promissory  notes  lo  writing,  in  the  first  of 
Tihicb  be  promised  on  October  15, 1H89,  to 
pay  to  tbe  order  of  plaintiffs  tb«  sum  of 
$2,500,  with  12  percent,  interest  from  ma- 
turity, and  10  per  cent.  In  addition,  as  at- 
torneys' tees,  in  tbe  event  tbe  note  was 
not  paid  at  matority,  and  should  be 
placed  with  an  attorney  for  collection ; 
that  in  th«  second  note  he  promised  to 
pay  to  the  order  of  plaintiff  on  November 
15.  1889,  tbe  sum  of  $2,500,  with  12  per 
cent,  interest  per  annum  from  maturity, 
and  10  per  cent.  In  addition,  as  attorneys* 
tees,  in  the  event  tbe  note  should  not  be 
paid  at  maturity,  and  should  be  placed  In 
tbe  hands  of  an  attorney  for  collection; 
and  tbat  by  reason  of  tbe  premises  tiie  de- 
fendant became  bound  to  pay  plaintltTs 
the  said  first  note,  principal.  Interest,  and 
ettorupys'  fees,  and,  when  due,  the  prin- 
cipal of  said  second  note.  The  petition 
showed,  also,  that  plaintiffs  had  filed 
therewith  their  affidavit  and  bond  tor  at- 
tachment. Plaintiffs'  afiBdavit  as  to  In- 
debtedness is  "that  Martin  Hinsle,  de- 
fendant In  attachment,  is  Justly  indebted 
T.20s.w.no.24— 49 


to  the  said  W.  L.  Moody  A  Co.  in  tbe  fol- 
lowInK  amounts,  to  wit.  In  the  sum  of 
twenty-fire  hundred  dollars,  with  Interest 
thereon  at  the  rate  of  12  per  cent,  per  an- 
num from  October  15,  1889;  that  above  In- 
debtedness Is  dne  on  promisBory  note  pay- 
able ou  said  October  15, 1889,  which  said 
note  further  stipulates  tbnt  if  it  (the  note) 
is  not  paid  at  maturity,  and  It  (tbe  note) 
Is  placed  with  an  attorney  for  collection, 
that  said  Mnrtln  HInzle  agrees  to  pay  10 
per  cent,  in  additlnn  to  the  said  above; 
and  affiant  says  that  said  defendant,  HIn- 
zie, is  Jnstly  Indebted  to  said  W.  L.  Moody 
ft  Co.  In  tbe  further  amount  of  this  ten 
percent  ;  that  said  Martin  Hinzle  Is  justly 
Indebted  to  said  W.  L.  Moody  ft  Co.  in 
the  further  sura  of  twerity-flve  hundred 
dollara,  on  promissory  note,  not  yetdue." 
Tbe  writ  of  attachment  Is  in  due  form, 
and  directs  the  sheriff  to  attach  forth- 
with so  muciL  of  tbe  property  of  Martin 
Hinzle,  it  to  ne  found,  repieviable  on  se- 
cnrlty,  as  shall  be  of  value  sufficient  to 
make  tbe  sum  oF  $6,263.75,  etc.  It  was 
levied  upon  27  parcels  of  land  situated  in 
Anderson  county,  and  dne  return  thereof 
made,  with  full  dei<iTiptIon  ol  the  land. 
On  November  27, 1889,  plaintiffs  filed  their 
amended  original  petition,  and  declared 
on  both  of  tbe  notes  mentioned  In  the 
original  petition,  and  asked  for  foreclo- 
sure of  their  attachment  lien.  Defendant 
moved  to  quash  the  attachment,  because 
(I)  a  note  for  $2,500  and  $250  attorneys' 
fees  issued  on,  while  tbe  attachment  is  for 
$5.2(18.76;  (2)  affidavit  alleges  $2,500  and 
$250  attorneys'  fees,  due  October  15, 1889, 
and  also  $2,600  not  due,  bnt  falls  to  allege 
when  the  last-named  debt  will  bfcome 
due;  (3)  writ  issued  for  $5,'263.75,  which 
was  grossly  excessive,  following  the  plead- 
ings; (4)  there  is  no  affidavit  showing 
when  the  last-uamed  note  would  become 
due.  A  flfth  ground  tor  quashing  tbe  at- 
tachment, so  far  as  not  included  In  the 
above,  is  not  relied  on  here.  The  motion 
to  quash  was  overruled,  and  the  defend- 
ant excepted.  Defendant's  answer,  filed 
November  22,  1889,  presents  no  defense 
that  is  relied  on  in  this  court,  but,  tiy 
leave  of  the  ciiurt,  Herbert,  Agnes,  Mary, 
William,  Eugene,  Francis,  'Thomas,  Rose, 
Helena,  Raymond,  Carroll,  and  .Toseph 
JiConard  Hiuzle,  minor  children  of  the  de- 
fendant and  his  deceased  wife.  Intervened, 
by  their  said  father,  the  defendant,  as 
natural  guardian  and  next  friend,  and 
made  themselves  parties  to  tbe  suit.  Tbe 
defendant  also  Joined  In  the  petition  of  the 
Interveners  in  his  own  right.  They  set 
up  (1)  homestead  right  In  and  to  lot  ten, 
block  16S,  and  lot  20,  block  162,  ol  the 
property  levied  on,  as  the  defendant's 
place  of  business;  (2)  that  Herbert  Hinzle 
is  the  owner  In  fee  simple  of  lot  1,  in  block 
O;  (3)  that,  of  all  the  other  lands  levied 
on,  the  interveners,  as  the  heirs  of  their 
mother,  own  her  community  Interest 
therein  ;  that  there  had  been  no  adminis- 
tration on  the  estate  of  the  mother,  nor 
any  necesriity  for  the  same.  They  prnyed 
Judgment  that  said  Interests  be  declaretl 
not  subject  to  attachment.  Plaintiffs 
moved  to  strike  out  the  Intervention  be- 
cause it  was  not  shown  "that  said  Inter- 
veners have  any  such  right  in  the  subject- 
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matter  of  the  Htiit  between  plalntiHe  aod 
defendant  as  entitles  tbem  to  Intervene 
herein,  and  becaune  It  appears  that  they 
have  a  tuU  and  complete  remedy  at  law, 
and  tbe  judgment  In  this  case  will  not 
affect  their  rigbta."  Tbla  motion  was 
sustnlned  by  tbe  conrt,  except  la  ho  far  aa 
the  HHme  set  up  thebomeMteud  exemption. 
Trial  was  had,  and  there  was  a  verdict 
and  Judgment  for  the  plaintiffs  for  tbe 
amount  of  both  notes,  with  Interest  and 
attorneys' fees,  with  n  foreclosure  of  the 
attachment  Hen,  except  as  to  lot  No.  10, 
In  blot-k  16H,  and  a  portion  of  another  lot, 
used  In  connection  wltb  tbe  place  of  resi- 
dence. 

Appellant's  motion  to  qnasb  tbe  at- 
tachment in  this  case  was  properly  over- 
ruled. It  is  not  necessary  that  the  affi- 
davit should  state  when  the  anionnt  tiiat 
Is  shown  not  to  be  due  will  become  due. 
A  separate  statement  of  them  Is  suti1cl°nt. 
Willis  V.  .Mooring,  03  Tef.  340;  Munzen- 
beimer  v.  Snit  Co.,  79  Tex.  319,  15  8.  W. 
Rpp.  SHU.  Tbe  affidavit  states  plainly 
what  the  ludebtedness  consists  of,  and 
what  portion  of  it  is  not  due,  and  It  states 
'  tbe  facts  from  which  tbe  entire  amount 
can  be  ascertained.  It  Is  also  fully  sus- 
tained by  the  petition.  Ascertaining  the 
entire  amount  of  tbe  indebtedness  from 
the  Items  stated  In  the  alfidavit,  it  ap- 
pears to  be  f5.263.75,  which  Is  the  amount 
stated  in  the  writ.  The  second  note  had 
not  become  dne,  and  consequently  no  at- 
torneys' fees  were  collectible  on  It,  and  It 
did  not  bear  Interest  until  after  maturity. 
So  that,  as  to  tbe  second  note,  attachment 
could  run  only  for  tbe  principal  thereof. 

There  was  no  exception  takeu  to  the  ac- 
tion of  the  court  In  dismissing  the  plea  of 
Intervention,  In  so  far  as  it  set  up  title  in 
the  minor  children  of  HInzle  and  his  de- 
ceased wif«  to  one  half  of  tbe  property 
levied  on  as  tbe  community  property  of 
their  mother,  and  In  Herbert  Hincie  the 
entire  Interest  iuoneof  tbe  lots;  and  there 
la  no  appeal  Irom  tbe  judgment  of  the 
court.  In  any  respect,  by  said  minor  heirs. 
The  appeal  bond  Is  executed  by  Hinsle 
alone,  and  tt  Is  made  payable  to  W.  L. 
Moody  &  Oo.,  alone.  So  the  heirs  are  not 
parties  totbeappeal.  HInzle  has  appealed 
in  hia  own  right  aloue.  But  we  do  not 
see  any  error  lu  tbe  action  of  the  conrt. 
Tbe  heirs  were  not  interested  iu  tlie  sub- 
ject-matter of  the  suit,  and  they  did  not 
show  any  equitable  grounds  for  such  in- 
tervention. WItman  t.  Willis,  61  Tex. 424; 
HInzle  v.  Kempner.  82  Tez.  620,  18  S.  W. 
Eep.  tJoO. 

Whether  or  not  tbe  warehouse  in  con- 
troversy was  a  part  of  tbe  business  home- 
stead of  the  defendant  presents  a  question 
of  some  dltficulty.  We  do  not  deem  it  nec- 
essary to  examine  appellant's  several  as- 
signments of  error,  raising  this  question, 
separately,  because  they  all  lead  to  tbe 
one  question,— as  to  the  exemption  of  tbe 
warehouse.  Appellant  contends  that  it 
was  a  mixed  question  of  law  and  of  fact, 
which  should  have  been  submitted  to  the 
Jury,  and  that  it  was  error  for  tbe  court, 
In  Its  charge,  to  Instruct  the  jury  that  tbe 
warehouse  was  not  exempt.  If  the  facts 
showed  that  the  warehouse  was  not  ex- 
empt, as  a  part  of  the  defendant's  bnalness 


homestead,  tlien  It  would  be  proper  for 
the  conrt  to  so  charge  the  jury.  We  fiod 
the  facts  with  reference  to  tbe  use  of  tbe 
warehouse  to  be  as  follows:  On  tbe  27tb 
day  of  October,  18«9.  M.  Hluzie  was  a  mer- 
chant in  tbe  city  of  Palestine,  and  as  such 
was  a  wholesale  and  retail  dealer  In  gro- 
ceries, hardware,  and  tinware;  and  hia 
storehouse,  which  he  kept  open,  and  In 
which  be  exposed  bis  goods  for  sale,  and 
lu  which  he  kept  his  ottlce  and  books,  was 
situated  on  lot  No.  10,  in  block  No.  163,  of 
said  city.  Across  the  street,  and  in  an- 
other block,  and  in  lot  No.  20,  In  block  No. 
162,  he  had  his  warehouse,  in  which  he 
kept  his  goods  in  unbroken  packages,  and 
stoves  and  heavy  goods;  also  kept  there 
tinner's  tools,  etc.,  and  heavy  and  bulky 
goods.  This  warehouse  was  kept  closed, 
generally,  and  the  key  to  It  kept  In  the 
other  building.  Goods  were  not  exposed 
for  sale  In  It,  bat  be  sometimes  sold  goods 
from  It.  When  a  customer  came  to  tbe 
other  bulldlug,  and  wanted  goods  not  in 
It,  but  lu  the  warehouse,  he  would  then 
take  the  key  to  the  warehouse,  go  over 
there,  and  sell  the  needed  article  or  ar- 
ticles, and  then  lock  It,  and  return  t!:e  key 
to  the  other  building.  The  goods  were 
kept  in  bulk  in  tbe  warehouse,— no  shelves 
nor  counters  nor  office.  Ulniie  called  this 
house  his  warehouse.  In  It  was  a  room 
in  which  Mr.  Lowenstein,  who  was  a  prac- 
tical tinner,  in  Hinzie's  employ,  kept  bis 
tin  and  sheet-iron  tools;  and  Lowenstein 
also  slept  in  this  building.  Upon  this  lot 
HInzle  also  had  a  privy  and  water  closet, 
which  was  used  by  himself  and  employes. 
Lot  10,  In  block  162,  was  covered  with  a 
two-story  brick  building,  and  fronted  on 
tbe  main  business  street  in  tbe  rity ;  and 
the  warehouse  was  a  frame  building  and 
was  purchased  by  him  several  years  after 
he  had  begun  bURlness  in  the  other  build- 
ing. On  October  27th  HInzle  made  a  deed 
of  trust  upon  all  of  his  goods  situated  in 
both  of  these  buildings,  and  gave  to  the 
trustee  exclusive  possession  ottheKoods 
and  tbe  house  in  which  tbey  were  altaateil, 
except  tliat  Hluzie  retained  the  poaseaaion 
of  his  otflcein  tbe  brick  building.  Tbe  evi- 
dence is  unalsputed  that  tbe  business  was 
transacted  In  tbe  brick- building  on  lot  No. 
10,  and  that  the  building  on  lot  No.  20  was 
used  only  as  a  warehouse,  except  that  tbe 
tinner  slept  in  it,  and  tbe  water  closet  was 
on  the  premises. 

A  warehouse  on  the  same  lot  with  the 
regular  business  bouse,  aud  attached  to  it 
as  an  enlargement  thereof,  has  been  beld 
to  be  exempt.  Hargadene  v.  Whitfield.  71 
Tex.  489,  9  S.  W.  Rep.  476.  But  In  Mc- 
Donald V.  Campbell.  57  Tez.  614,  a  ware- 
house situated  on  a  different  lot  from  tliat 
In  which  the  business  was  conducted,  and 
not  adjacent  thereto,  was  beld  not  to  lie 
exempt.  The  evidence  shows  that  tbe  nse 
of  the  warehouse  In  connection  with  tbe 
defeudaat'n  business  was  bona  fide  and 
valuable;  and.  If  the  question  waasneb  a 
one  as  should  have  been  submitted  to  tbe 
jury,  there  conld  have  been  no  donbt  hat 
that  the  jury  would  have  returned  a  ver- 
dict that  the  warehouse  was  a  part  of  tbe 
defendant's  business  homestead.  We  do 
not  think,  however,  that  such  a  busluesa 
home  la  wltbln  tbe  contemplation  of  tb* 
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countltutlon.  Tbe  lotn  mnat  be  used  for 
the  purpose  nt  a  bonie,  nr  aa  a  place  In 
which  to  exercise  the  calling  or  business 
of  tbe  family.  Ontlots  may  be  osed  for 
sncb  purpoat-s.  In  connection  with  a  home, 
A^  wonld  make  them  a  part  of  the  hume- 
Htpad;  but  the  buslnesH  home  mant  be  the 
place  where  the  bead  of  the  family  exer- 
clr<e:4  hUoalliDKor  busineas.  It  la  his  worlc- 
ehup,  office,  or  other  place  where  be  habit- 
ually is  in  tbe  followInK  of  bis  calllnK.  and 
not  pvery  other  lot  or  bulldin);  which  be 
may  Incidentally  oae  In  connection  tbure- 
witb.  Once  begin  to  exempt  warehouses 
and  BtorerooniH  us  a  part  of  the  business 
hnmeatead,  and  there  would  be  no  limit, 
fxi-ept  the  value  at  the  time  of  tbuir  desig- 
nation, as  nrcacrlbed  in  tbe  constitution. 
We  think  that  the  design  of  the  constitu- 
tion was  to  protect  the  workshop  and 
business  office;  but,  In  tbe  practical  appli- 
cation of  the  law,  large  storerooms  for 
goods  exposed  for  sale  have  been  neces- 
sarily included.  Tbe  business  homestead 
should  be  confined  to  the  place  where  the 
calling  or  business  is  exercised,  and  la  not 
to  be  extended  to  ontlots  which  may  be 
used  for  the  purpose  of  the  home,  as  in  the 
case  of  tbe  residence.  We  think  that  the 
fact;*  conclusively  show  that  the  ware- 
house was  not  exempt,  and  that  the  court 
did  not  err  In  so  instructing  the  Jury.  Tbe 
judgment  of  the  court  below  la  affirmed. 

WiLiJAMB,  J.,  not  sitting. 


BmooB  T.  Ri:sB  et  al. 

(Court  tf  doU  Appeal*  of  Texa*.    Oct  14, 
18»3.) 

Tbiu/— Objbotioxs  to  Plbadixos— Setting  Asidb 
No.ssciT— Ngw  Triai,. 

1.  Under  Rev.  St.  art.  1289,  providing  that  ia 
jury  cases  all  exceptions  to  the  plendings  must 
be  heard  and  determined  by  the  court  before 
the  day  de8ig:nated  for  trial,  a  refusal  to  hear 
exceptions  after  the  case  has  been  called  for 
trial  and  the  jury  impaneled,  when  no  excuse 
la  offered  why  such  exceptions  were  not  present- 
ed on  tbe  day  set  f<»  such  presentation,  ia  not 
error. 

2.  Where  a  trial  judge,  in  the  exerdae  of 
hia  diacretion,  refuses  a  motion  to  set  aside  a 
nonsuit  this  ruling  will  not  be  reveraed  on  ap- 
peal, when  no  injury  ia  shown  to  result  to  plain- 
tiff. 

8.  A  motion  for  a  new  trial  on  the  ground 
of  *'newly-di8coTered  evidence"  should  not  be 
granted  when  no  reason  is  shown  why  such  evi- 
dence could  not  be  obtained  at  the  triaL 

Appeal  from  district  court,  Anderson 
cooDty;  F.  A.  Williams,  Judge. 

Action  by  Joseph  G.  Briggs  against  Mil- 
ton Rnab  and  others  on  a  promissory 
note,  and  to  foreclose  a  mortgage.  From 
a  judgment  for  defendants,  plalntitl  ap- 
peals.   Atflrmed. 

Gtunmnge  A  Oammage,  (or  appellant. 
J.  R.  Burnett,  for  appellees. 

Plkabakts,  J.  This  suit  was  broagbt 
by  tbe  appellant  in  tbe  district  court  of 
Anderson  county  on  April  14,1890,  against 
W.  J.  Hamlett  and  wife,  J.  B.  Watklns, 
and  Milton  Rush.  The  object  of  tbe  soit 
was  to  recover  Judgment  against  defend- 
ants Hamlett  et  al.  (or  a  debt  dne  by  them 


on  a  promissory  note,  and  judgment  also 
(or  same  debt  against  defendant  Rush,  up- 
on the  alleged  assumption  of  same  ny 
Rush,  and  an  assignment  thereof  to  plain- 
tiff by  defendant  W.  J.  Hamletc,  and  for 
the  foreclosure  of  a  mortgage  upon  two 
tracts  of  laud— one  containing  40  acres 
and  tbe  other  160  acres  of  land—executed 
by  defendants  Hamlett  to  secure  the  debt 
sued  for,  and  which  land  had  been  pur- 
chased by  defendant  Watkins  at  a  sale 
made  under  a  junior  mortgage  executed 
for  bis  benefit  by  said  Hamlett  and  wife, 
and  for  the  purpose  of  enforcing  the  ven- 
dor's lien  upon  said  lauds,  and  upon  an- 
other tract,  of  200  acres,  formerly  occupied 
by  Hamlett  and  wife,  and  which,  together 
with  tbe  160  acres  and  the  40  acres  mort- 
gaged as  aforesaid,  were  conveyed  by 
Hamlett  and  wife  to  defendant  Rush,  for 
a  valuable  consideration,  on  the  5th  of 
January,  1887. <  Tbe  defendant  Hamlett 
and  bis  wife  answered  by  general  denial  and 
plea  of  coverture  for  thewlfe.  Tbedefendant 
Watkins  answered  the  plaintiff's  petition 
by  admitting  the  prior  lien  of  the  plaintiff, 
and  averring  that,  the  defendant  Haiulett 
having  made  default  In  the  payment  of  his 
debt  to  defendant,  he  had  caused  tbe  trus- 
tee in  hia  mortgage,  under  the  power  of 
aale  given  therein,  to  sell  the  said  160  and 
40  acres  of  land,  and  at  said  sale  defend- 
ant became  tbe  purchaser,  and  (urther 
averring  that,  by  tbe  terms  of  tbe  sale 
made  to  defendant  Rush  by  Hamlett 
and  wife.  Rush  assumed  the  payment  of 
Hamlett's  debt  to  plaintiff,  and  bis  debt 
to  defendant  also,  and  that  the  deed  of 
conveyance  from  Hamlett  to  Rush  re- 
served the  vendor's  lien  on  all  of  tbe  tracts 
of  land  sold  to  Rash,  and  that  said  lien 
had  been  transferred  to  plaintiff.  He 
prayed  that  the  court  would  require  tbe 
plaintiff  to  first  sell  tbe  tract  of  200  acres, 
upon  wblch  there  was  no  mortgage,  be- 
fore selling  the  other  two  tracts  purchased 
by  defendant  at  sale  made  as  aforesaid 
under  blsmortgage;  and  be  further  prayed 
that  if  both  the  mortgaged  land  and  the 
other  tract  sold  to  Rush  should  besold  un- 
der the  decree  of  tbecourt,  and  theamonnt 
realised  from  the  sales  should  be  Insufficient 
to  satisfy  both  the  plaintiff's  debt  and  his 
own,  that  he  might  bare  Jndgment 
against  Rush  for  any  balance  due  him; 
and  for  general  relief.  Defendant  Rush,  on 
the  2;8t  of  November,  1890,  filed,  under 
affidavit,  his  amended  original  answer  to 
plaintiff's  petition,  in  which  be  denies  that 
be  ever  assumed  to  pay  either  Hamlett's 
debt  to  plaintiff  or  Hamlett's  debt  to  de- 
fendant Watkins.  He  admits  that  he 
traded  bis  homestead  in  Kills  county  to 
Hamlett  for  400  acres  of  land  In  Anderson 
county,  and  that  at  tbe  time  of  the  trade 
he  knew  that  the  two  tracts  of  40  and  160 
acres  each  were  subject  to  the  mortgages 
of  plaintiff  and  defendant  Watkins,  and 
that  be  traded  for  the  land  subject  to  tha 
Hens,  bat  be  denies  that  be  agreed  to  be- 
come liable  (or  either  o(  said  debts,  and 
avers  that  he  traded  with  the  distinct  un- 
derstanding and  agreement  with  the  said 
Hamlett  that  he  would  not  become  re- 
sponsible for  either  his  debt  to  plaintiff  or 
bis  debt  to  Watkins,  and  that  tbe  tract 
of  300  acres,  which  was  tbe  homestead  of 
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Hamlett  and  wife,  mast  be  free  from  all 
liens  or  other  tncatubrances,  otherwise  be 
would  notezcbange  lands  with  him.  That 
his  own  bonieHtead  was  paid  for,  and  Iree 
from  all  liens,  and  that  be  must  hnre  one 
in  the  same  condition.  That,  upon  the 
assurance  of  Hamlett  that  such  was  the 
case,  the  trade  was  ap;reed  to,  and  Ham- 
lett was  to  convey  the  homestead  free  of 
liens,  and  the  other  tracts,  of  160  and 
40  acres  each;  he  to  redeem  the  lands  or 
not,  as  he  (defendant)  might  elect.  And, 
in  addition.  Hamlett  was  to  execute  to 
him  his  eight  negotiable  notes,  for  $350 
each,  and  defendant  and  wife  were  to  con- 
vey to  Hamlett  their  homestead  In  Ellis 
county.  That  bis  wife  and  hlmi^elf.  on 
their  part,  did  execute  to  Hamlett  a  deed 
to  their  homestead,  and  that  Hamlett 
executed  his  eight  notes  to  defendant, 
each  f<ir  9350,  and  delivered  to  defendant 
a  deed  to  the  three  tracts  of  land.  That 
defendant,  relying  on  the  assurances  of 
Hamlett,  supposed  and  believed  that  tbe 
deeds  of  conveyance  were  executed  In  ac- 
cordance with  tbe  terms  of  tbe  trade,  and 
did  not  Icnow  that  said  deeds  reserved  a 
lien  upon  the  lands,  and  by  their  terms 
made  him  liable  for  the  debts  of  Hamlett, 
until  tbe  deed  was  examined  by  his  coun- 
sel, after  tbe  Institution  of  plaintiff's  suit. 
Charges  that  the  recitals  reserving  a  lien 
and  making  defendant  liable  for  debts  due 
plaintiff  and  defendant  AVatkinx  were  in- 
serted through  procurement  of  Hamlett, 
withontthe  consent  or  tbe  knowledge  of 
defendant,  and  that  Hamlett  well  knew 
that  be  (defendant)  would  never  have  con- 
veyed bis  homestead,  bad  be  known  that 
u  lien  would  be  retained  upon  the  lands 
sold  him,  or  that  be  was  to  be  made  liable 
for  Hamlett's  debts.  Avers  bis  Ignorance 
of  tbe  law,  and  that  be  is  unable  to  read 
manuscript,  and  that  he  relied  upon  Ham- 
lett to  hav«  the  dee<l  properly  drawn. 
Charges  him  (Hamlett)  with  fraud,  and 
prays  that  the  deed  to  bim  from  Hamlett 
may  be  reformed,  and  made  to  conform  to 
tbe  terms  of  tbe  trade,  and  for  general  re- 
lief. On  the  23d  day  of  April,  1891,  plaintiff 
filed,  with  leave  of  the  court,  his  dr^t  sup- 
plemental petition, excepting  to  defendant 
Rush's  first  amended  original  petition, and 
on  tbe  same  day  defendant  Rush  flled  his 
original  answer  in  answer  to  demands  of 
defendant  Watklns,  In  which  he  adopts  his 
first  amended  original  answer  to  plaintiff's 
petition.  Upon  this  state  of  tbe  pleadings, 
the  case  was  on  thesameday,  April  23, 1891, 
called  for  trial,  when  all  parties  announced 
"Ready,"  and  a  Jury  was  imi)aneled; 
and,  when  tbe  pleadings  had  all  been  read, 
the  plaintiff  moved  to  submit  bis  excep- 
tions to  Rush's  answer  to  the  court,  and 
the  court  declined  to  consider  the  same, 
because  the  day  for  considering  and  de- 
termining questions  of  law  in  cases  in 
which  juries  were  demanded  had  pasBed, 
and  plaintiff's  cause  had  been  called  on 
that  day  for  the  purpose  of  bearing  excep- 
tions, and  none  were  presented  for  thecon* 
sklerallon  of  tbe  court,  to  which  rulingthe 
plaintiff  excepted,  and  tbe  trial  proceeded: 
and,  after  argument  hud  begun,  plaintiff, 
discovering  tbar  some  of  bis  evidence  was 
not  before  court,  as  he  supposed  it  to  be 
wnen  be  aanouuced  "Ready,"  took  a  vol- 


untary nonsuit,  and  thereupon  the  trial 
proceeded  upon  the  answer  of  defendant 
Rush,  charging  fraud,  and  praying  that 
bis  deed  from  Hamlett  t>e  reformed.  Tbe 
jury  returned  a  verdict  for  the  defendant, 
and  judgment  was  rendered,  reformlni; 
the  deed  in  accordance  with  tbe  prayer  ot 
tbe  complainant  Rush,  and  dismissinf; 
tbe  plaintiff's  suit  as  to  tbe  other  defend- 
ants, without  prejudice  to  plaintiff;  and, 
motion  for  a  new  trial  having  been  over- 
ruled, plaintiff  gave  notice  of  appeal. 

Tbe  iirat  error  assigned  is  the  refusal  of 
the  court  to  consider  and  determine  tbe 
exceptions  filed  by  leave  of  tbe  court  on 
the  day  of  the  trial  of  tbe  cause  to  defend- 
ant Rush's  Hrst  amended  original  answer. 
In  support  of  tbe  first  proposition  under 
this  assignment,  appellant  cites  Rev.  iSt. 
arts.  1192, 1269,  and  Teas  v.  McDonald,  13 
Tex.  384.  With  all  deference  to  counsel, 
we  do  not  think  these  authorities  applica- 
ble to  the  question  betore  us.  Article  1289, 
Rev.  St.,  makes  it  the  duty  of  the  court  to 
dispose  of  all  questions  of  law,  in  causes 
in  which  trial  by  jury  is  demanded,  as  far 
as  practicable,  before  tbe  day  sec  for  tbe 
trial  of  such  cases.  Tbe  trial  judgein  this 
case.  In  an  addendum  to  plaintiff's  bill  of 
exceptions,  states  that  Monday,  tbe  20tii 
of  April.  1891,  was  tbe  day  set  for  bearing 
and  deciding  questions,  of  law  in  tbe  Jury 
cases,  and  that  on  that  day  the  doefcet 
was  regularly  called,  and  all  parties  given 
an  opportunity  to  present  their  excep- 
tions, and  that  none  were  presented  in 
tbiscase  by  the  plaintiff.  Tbe  answer  ot 
defendant,  to  which  exceptions  were  flled 
on  the  23d  of  April,  ha.i  been  on  file  since 
the  20tb  of  November,  1890.  The  plaintiff 
offered  to  tbe  trial  court  no  excuse  for  or 
explanation  why  bis  exceptions  were  not 
presented  prior  to  tbe  day  set  for  tbe  trial 
of  jury  cases.  Under  such  circumstances 
we  cannot  hold  that  tbe  court  erred  in  re- 
fusing to  entertain  the  exceptions  when 
presented.  Article  1'J89  is  obligatory  upon 
tbe  judges  of  tbe  district  court.  Its  par- 
pose  is  obvious;  and,  unless  a  judge  is 
clearly  guilty  of  abuse  of  power  In  bla 
efforts  to  enforce  tbe  observance  of  this 
statute  by  litigants,  this  court  will  not  in- 
terfere. 

The  second  error  assigned  is  that  tbe 
court  did  not  reinstate  the  cause  upon 
plaintiff's  motion  to  set  aside  nonsuit. 
The  basis  of  plaintiff's  suit  against  de- 
fendants Hamlett  and  Watkins  was  a  note 
or  bond  of  Hamlett,  with  attached  cou- 
pons; and  the  grounds  for  his  motion  to 
reinstate  are  thus  stated  in  the  motion: 
"PlaintlB  resides  in  New  York,  and  was 
not  present  at  the  trial  of  this  cause. 
The  bond  and  coupons,  as  well  as  the 
f99  notes  sued  on,  were  in  the  possession 
of  L.  M.  Watkins  Land  Company:  and 
wbensult  wa-s  Instituted  it  was  believed  by 
plaiutitf's  attorneys,  and  so  understood, 
that  some  of  tbe  coupons,  to  wit,  those 
due  February,  1888,  1889.  and  1890,  and 
those  due  August,  1888, 1889,  and  1890,  not 
being  paid,  that  the  bond  for  f  1.000  be- 
came due,  which  is  a  fact,  and  so  alleged, 
and  gave  plaintiff  his  right  of  action 
against  defendants.  When  plaintiff  an- 
nounced 'Ready  for  trial,*  ihey  were  ot 
opinion  that  said  eoupoua  were  attached 
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to  said  bond,  bat  after  argument  bad 
commenced  it  was  (oand  tbat  tbe  cou- 
pons past  doe  at  the  time  of  fllin^;  of  the 
l>e*Ition  were  not  in  their  poBReBsloD,  but 
were  believed  to  be  in  the  poBsesHion  of 
Watlctns,  one  of  tbe  defenriantR;  and,  la- 
borioK  under  such  mlstalte,  plaintiff  an- 
nounced '  Heady  for  trial.'"  From  this  It 
will  be  seen  that,  had  counsel  Inspectei  the 
t.ond  before  ennouncing  "  Beady  for  trial," 
tbey  would  have  discovered  theloiiH  of  the 
coupons;  and  the  sole  quention  presented 
for  our  determination  is,  did  tbe  trial 
JadKe  abuse  his  discretion  In  refusing  the 
motion  to  set  aside  the  nonsuit?  Wblle 
we  admit  that  the  court  mli^bt  properly 
have  sustained  tbe  motion  as  to  defeud- 
antsHamlett  andWatlcins,  we  are  not  pre- 
pared to  say  that  bis  refusal  to  do  so 
would  warrant  as  in  reTereinc;  the  ruling;, 
wben  no  Injury  Is  shown  to  result  to 
plaintitr. 

Tbe  third  and  fourth  assignments  we 
will  not  consider  aeriaUru,  hh  the  objec- 
tions urged  under  them  to  tbe  action  of 
the  court  in  refusing  plaintiff's  motion  to 
Krant  bim  a  new  trial  may  be  considered 
under  three  beads:  (1)  That  the  evidence 
is  insufficient  to  sustain  tbe  verdict;  and 
(2)  that  the  weight  of  the  evidence  la 
against  tlie  verdict:  and  (3)  that  tbe  evi- 
dence discovered  since  the  trial,  as  shown 
by  the  atiidavit  of  McKluney,  should 
bave  secured  a  new  trial. 

As  to  tbe  first  ohjection.  we  think  the 
evidence  was  amply  sufficient  to  sustain 
the  verdict.  If  the  Jury  gave  credence  to 
the  testimony  of  the  witnesses  for  tbe  de- 
fendants. It  was  the  proviuce  of  the  Jury 
to  determine  the  crpdlbllity  of  the  wit- 
nesses; and  If  they  gave  credit  to  the  de- 
fendants' wituesses,  rather  than  to  plain- 
tiff's, the  verdict  should  not  be  disturbed. 
In  the  absence  of  any  evidence  tending  to 
■bow  tbat  it  was  the  verdict  of  prejudice 
or  othsr  improper  influence. 

The  second  proposition  is  tbat  tbe 
weight  of  tbe  evidence  was  clearly  with 
the  plaintiff,  and  therefore  the  verdict,  un- 
der the  law,  as  given  in  tbe  charge, should 
bave  been  set  aside.  We  cunslder  the  case 
to  be  one  of  a  conflict  of  testimony, rather 
than  a  question  of  preponderance  of  evi- 
dence; and  when  this  is  the  case,  and  tbe 
trial  judge,  who  bears  tbe  testimony  of 
the  witnesses,  refutiea  to  set  aside  the  ver- 
dict, it  is  well  settled  that  the  appellate 
coart  will  not  do  so.  We  deduce  from  the 
record  three  conclusions  of  fact,  vis.: 
That  the  defendants  Busb  and  W.  J. 
Hamlett  agreed  to  au  exchange  of  lands; 
that  Rush  conveyed  his  homestead  to 
Hamlett  in  consideration  of  tbe  convey- 
ance to  him  by  Hamlett  and  wife  of  their 
homestead,  containing  200  acres,  and  the 
two  tracts  of  160  and  40  acres  each,  and 
tbe  execution  of  8  negotiable  promissory 
notes,  for  $.350  each,  by  Hamlett  to  Rush, 
and  tbat  the  160  and  40  acre  tracts  were 
received  Ity  Rush  with  the  full  Icnowledge 
of  the  mortgagee  of  plaintiff  and  defend- 
ant Watklns,  and  tbat  Rush  paid  some 
f  140  on  these  mortgage  debts  after  he  took 

goBsession  of  tbe  lands,  and  that  after  a 
)w  months  he  concluded  the  lands  were 
worth  less  than  the  debts  for  which  they 
were  liable,  and  be  then  determined  not  to 


redeem  them,  and  so  notified  both  Ham- 
lett and  his  creditors.  We  further  con- 
clude tbat  Rnsb  made  large  and  valuable 
improvements  upon  the  200  acres,  the  for- 
mer homestead  of  Hamlett,  and  that  Rush 
was  nut  present  when  the  deed  of  convey- 
ance from  Hamlett  to  Rush  was  prepared 
by  McKinney  under  instruction  from 
Hamlett,  and  that  there  is  no  evidence 
that  the  deed  was  read  to  Rush,  or  that 
he  road  it  for  himself  before  delivering  bis 
deeds  to  Hamlett  When  these  facts  are 
considered  in  conntK-'tion  with  the  testi- 
mony of  all  the  witnesses,  we  are  not  pre- 
pared to  say  that  the  prepondprauce  of 
tbe  evidence  is  against  the  verdict. 

Tbe  appellant's  first  proposition  under 
tbe  fourth  assignment  is  not  questioned, 
bat  the  law  as  contained  in  this  proposition 
is  not  applicable  to  the  facts.  The  "new- 
ly-discovered evidence"  la  tbeaflSdavlt  of 
McKinney,  the  notary  vrho  prepared  the 
deeds  from  Hamlett  and  wife  to  Rush, 
and  from  Rash  and  wife  to  Hamlett,  and 
took  their  acknowledgments.  The  testi- 
mony of  this  witness  Is:  "I  have  no  recol- 
lection of  reading  the  deed  to  Mr.  Rusb, 
as  the  law  does  not  require  a  notary  to 
read  a  deed  to  a  man  before  he  acknowl- 
edges it,  yet  I  am  satisfied  that  Mr.  Rush 
did  fully  understand  that  the  vendor's  lien 
was  retained  in  the  deed  on  all  the  400 
acres  of  land  to  secure  the  payment  of 
the  two  notes  named  In  the  deed.  He 
may  have  forgotten."  This  afiidavit  is 
clearly  not  snch  as  the  law  requires  to 
support  an  application  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence. 
Besides,  tbe  answer  of  Rush,  setting  np 
fraud,  was  filed  on  the  2Uth  day  of  Ma  rah, 
1890,  and  the  deeds  of  conveyance  showed 
that  McKinney  took  tbe  acknowledg- 
ments, and  no  reason  Is  shown  why  tbe 
deposition  of  this  witness.  If  material, 
was  not  taken  before  the  trial. 

We  discover  no  error  for  which  the  Judg- 
ment should  be  reversed,  and  we  therefore 
afilrm  it. 

Williams,  J.,  not  sitting. 


HoKTON  et  at.  V.  Garrison. 

(Court  qf  (Hvtt  Appeals  of  Texas,    Oct  IS, 
1893.) 

Bjbctubnt — Etidencb —  COSSTUOCnOH  OF  Jddo- 
MBST— Sale  tinder  Execctiom — Validitt. 

1.  AVhore,  in  ejectment,  defendants  claimed 
as  pnrcba.sers  at  a  sale  under  an  execution  issued 
on  a  judgment  recovered  against  testator's  erec- 
ntors,  and  were  erroneoudy  allowed  to  intro- 
duce the  will  of  testator,  of  whom  they  were 
heirs,  iu  evidence,  without  any  order  of  court 
admitting  it  to  probate,  such  error  would  not 
necessarily  romiire  a  reversal,  where  defendants 
showed  a  valid  sole  under  the  judjirment. 

2.  VNTiere  a  judgment  decreed  that  the 
plaintiff  therein  recover  of  testator's  estate,  and 
that  execution  be  levied  upon  the  "effects"  of 
said  estate,  it  included  real  estate,  as  well  as 
personalty. 

3.  The  execution  under  which  defendajits 
claimed  recited  a  judgment  against  testator's 
executors,  who  were  named  as  defendants  in 
the  writ,  and  commanded  the  sheriff,  "that  of 
the  goods  and  chattels,  lands  and  tenements,  of 
the  said  H.  and  D.,  executors  of  H.,  deceased," 
he  make  the  moneys,  and  in  all  other  respect* 
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the  writ  correctly  followed  the  jndinueut.  The 
return  Indnrsed  on  tlie  writ  «howed  a  le^T  on 
and  sale  on  lands  of  the  testator  us  the  prop- 
erty of  '"the  defendants."  Held,  that  there  was 
nothing  in  the  writ  to  authorize  a  levy  on  the 
property  of  testator,  and  a  sale  thereof  there- 
under waa  Tend. 

Appeal  trotn  district  court.  Rusk  roanty. 

Kjectment  by  Robert  J.  Uortoii  and 
others  agalnHt  C.  J.  OarrlMuo.  Judgment 
for  (lelendant.  Plaintiffs  appeal.  Re- 
versed. 

J.  R.  Arnold  and  Martin  Casey,  for  ap- 
peilants.  O.  H.  Oould  and  W.  C.  Buford, 
for  appellee. 

Williams,  J.  Appellants  sued  appellee 
in  two  actions  of  trespass  to  try  title,  to 
recover  two  tracts  of  land  In  Rusk  coun- 
ty, of  which  A.  C.  Horton  was  the  orig- 
inal grantee.  Appellee  pleaded  not  guilty, 
llmitntton  under  the  three,  live,  and  ten 
years'  statutes,  improveuients,  and  a  spe- 
cial plea,  which  need  not  be  here  stated, 
as  it  is  not  Involved  In  this  appeal.  The 
causes  were  consolidated  and  tried  to- 
gether by  Jury,  and  verdict  and  jndgment 
rendered  for  appellee.  Appellants  asi<ed 
for  a  uew  rial  on  the  grounds  hereinafter 
discussed,  npou  the  overruling  of  which 
they  appealed. 

Appellants  showed  tbemselves  to  be 
the  heirs  of  A.  C.  Horton.  Appellee 
claimed  under  a  sale  of  the  land  made 
under  an  esecntinn  against  A.  C.  Hor- 
ton's  executors.  Upon  the  trial  he  of- 
fered what  purported  to  be  a  copy  of 
Horton's  will,  from  the  probate  records 
Of  Wharton  county.  Appeliants  objected 
to  Its  admission  because  It  was  not  ac- 
companied by  the  order  of  any  court  ad- 
mitting the  will  to  probate.  Attached  to 
the  copy  of  the  document  was  the  affida- 
vit or  testimony  of  one  of  the  subscribing 
witnesses,  purporting  to  have  been  taken 
betore  the  probate  court  of  Wharton  coun- 
ty. August  26,  ]866,  proving  the  proper  ex- 
ecution ut  the  will;  but  no  order  a(  the 
court  was  shown.  Appellants  objected 
to  the  evidence  on  this  ground,  and  the 
objection  was  overruled,  and  they  re- 
served exception.  Appellee  offered  also  a 
duly-certlfled  copy  of  a  judgment  of  the 
district  court  of  Wharton  county,  ren- 
dered December  9, 1871.  in  a  cause  styled 
T.  J.  Davis  vs.  Elica  Horton,  Executrix, 
and  I.  N.  Dennis,  Executor,  of  A.  C.  Horton, 
deceased,  and  numbered  754,  which  ad- 
Judged  that  the  plaintiff  recover  of  the 
estate  of  A.  C.  Horton,  the  testator  of  de- 
fendants, the  sum  of  92,030,  with  interest 
and  costs,  and  that  execution  issue,  to  be 
levied  uponthe"enect<j"ofHaide8tate.  He 
then  read  In  evidence,  over  objection  of 'ap- 
pellants, an  execution  issued  to  Rusk 
county,  January  4,  1876,  which  recited  a 
Judgment  in  favor  of  T.  J.  Davis  against 
Eliza  Horton,  executrix,  and  I.  N.  DennlH, 
executor,  of  A.  C.  Horton,  and  command- 
ed the  sheriff,  "that  of  the  guodaand  chat- 
tels, lands  and  tenenientH,  of  the  said  Eliza 
Horton,  executrix,  and  I.  N.  Dennis,  ex- 
ecutor, of  A.  C.  Horton,  deceased,"  he 
make  the  moneys  odjudKed.  In  all  other 
respects  the  execution  correctly  described 
and  followed  thejudgment  which  had  been 
put  in  evidence.    Indorsed  upon  the  exe- 


cution was  the  return  of  the  BberifT,  show- 
ing a  levy  upon  and  sale  of  the  lands  In 
controversy  as  the  property  of  "the de- 
fendants," which  was  also  read  in  evi- 
dence. Appellants  objected  to  the  execn- 
tion  and  levy,  upon  the  grounds  that  the 
Judgment  did  not  warrant  the  execution, 
in  that  thejudgment  ordered  a  levy  upon 
the  " '  effects'  [personal  property]  of  the  es- 
tate of  Horton,  while  the  execution  di- 
rects a  levy  upon  lands,  etc.,  of  lillia 
Horton,  executrix,  and  1.  N.  Dennis,  ex- 
ecutor, of  A.  C.  Horton.  deceased.  These 
objections  were  overruled  by  the  court, 
and  a  bill  o(  exceptions  was  duly  taken." 
Appellee  also  read  a  deed  from  the  slieriB 
to  W.J.  Phillips  for  the  lands  sold,  as 
above  stated,  which  deed  was  lu  accord- 
ance with  the  sale.  Appellants  objected 
to  thii  on  the  same  grounds  as  were  the 
objections  taken  tu  the  execution.  Objec- 
tions were  overruled,  and  exceptions  re- 
served. Appellee  also  read  in  eviilenre  the 
petition  of  T.  J.  Davis  against  Eliza  Hor- 
ton and  Dennis,  as  Independent  executrix 
and  executor  of  A.  V.  Hurton,  based  on  a 
note  given  by  the  latter  In  bis  lifetime; 
the  Judgment  in  evidence  being  based  on 
it.  To  the  admission  of  this  also,  over 
their  objection,  appellants  reserved  ex- 
ception, on  the  ground  that  all  rights  se- 
cured by  the  petition  were  merged  in  the 
Jndgment. 

These  rulings  of  the  court  are  all  as- 
signed as  error,  and  presented  in  appel- 
lants' brief.  Appellants' title  depended  on 
the  sale  under  the  execution,  with  which 
they  connected  themselves  by  mesne  con- 
veyances from  the  purchaser,  no  evidence 
of  any  other  title  being  shown.  From 
these  facts  we  conclude  that  the  court 
below  erred  In  admitting  in  evidence  the 
copy  of  the  will  of  Horton.  It  Is  settled 
In  this  state  that,  to  authorize  the  admis- 
sion of  9  will  In  evidence,  an  order  of  a 
proper  court  admitting  it  to  probate 
must  be  be  produced,  or  its  absence  ac- 
counted for.  Lagowv.  Glover,  77  Tex.  460, 
14  8.  W.  Rep.  141.  This  error,  however,  is 
not  such  as  would  necessarily  lead  to  a 
reversal  ot  the  Judgment  if  appellee  suc- 
ceeded In  showing  a  valid  sale  under  the 
Jndgment  against  Horton's  estate. 

The  first  point  urged  against  that  sale 
is  that  the  Judgment  did  not  warrant  a 
sale  of  lands,  but  only  of  the  effects  of  the 
estate;  by  which  appellants  contend  is 
meant  personal  property.  It  Is  true  that 
the  word  "effects,"  unaffected  by  context, 
is  generally  held  to  include  only  personal 
property;  but  when  we  consider  the  facts 
that  no  distinction  could  properly  have 
been  made  by  the  court  rendering  the  judg- 
ment between  personal  and  real  property 
of  the  estate,  as  both  were  equally  subject 
to  the  debt,  and  that  it  was  not  necessary 
for  the  judgment  to  define  what  property 
should  be  levied  upon,  further  than  to  In- 
dicate that  It  should  he  satisfied  out  of 
property  belonging  to  the  estate,  rather 
than  belonging  to  theexecutorslndlvldual- 
ly,  we  cannot  conclude  that  by  this  direc- 
tion more  than  this  was  in  tended.  Its  onl.v 
pnrpose  was  to  show  that  the  assets  of 
the  estate,  and  not  property  of  the  indi- 
viduals, who  were  executors,  were  to  ho 
subjected.    Tbe  law  gave  exeeutlon,  and 
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ileflned  the  property  aoblect  to  It.  This 
«xi>cutlon,  however,  did  not  command  the 
nheriff  to  levy  opou  property  of  the  estate, 
hot  upon  that  of  Mrs.  Horton  and  Dennlfl, 
iJeBcrlblDKtbeni  aa  executor  and  executrix. 
The  levy  was  made  upon  the  land,  as  the 
property  o(  "defendants. "  The  defend- 
•anta  named  In  the  writ  were  Horton  and 
Deunla.  The  additional  deacriptlon  of 
them  aa  executor  and  executrix  did  not 
-supply  the  place  of  a  direction  in  the  writ 
to  levy  upon  and  sell  property  belonging 
to  the  estate,  and  there  Is  not,  either  in 
the  recitals  or  commands  of  the  writ,  any- 
thing to  warrant  the  sberlfl  in  nssiimInK 
that  property  of  the  estate  alone  was  sub- 
ject, or  to  authorise  him  to  levy  upon  such 
property.  In  the  case  of  Hart  t.  Mc- 
Dade,  61  Tex.  208,  land  of  an  estate  was 
sold  under  an  execution  commandlne  the 
•aherllT,  "that  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  said  S.  C.  and 
B.  M.  Herudon,  executors  of  the  will  of  J. 
H.  Herndon,  deceased,  you  cause  to  be 
-diade,"  etc.,  just  as  iu  this  case.  There 
were  sereral  defects  In  that  sale,  and, 
■after  disposing  of  them.  Justice  Ktayton 
says,  on  page  212:  "If,  however,  all  uf 
these  things  bad  been  shown,  the  execu- 
tion wonld  nut  have  authorized  the  nale 
in  form  and  manner  drawn,  for  it  uses  no 
'lauKuage  indicating  that  it  Is  to  be  satis- 
fled  oat  of  property  belonKlngto  the  estate 
of  Herndon,  or  empowering  the  officer  to 
seize  and  sell  any  property  of  that  estate." 
Appellee  refers  to  many  authorities  tu 
show  that  an  execution  will  not,  after  a 
sale,  and  In  collateral  proceeding,  be  held 
void  for  irregularity,  such  as  variances 
between  it  and  the  judgment  in  names, 
dates,  etc.  A  clear  distinction  exists  be- 
tween defects  which  affect  the  power  to 
«ell,  and  those  which  do  not.  Appellee's 
■cawes  are  of  the  latter  class.  This  case 
belongs,  as  shown,  to  the  former. 

Appellants'  objection  to  the  execution, 
levy,  and  sheriR's  deed  should  have  been 
sustained,  and,  as  appellee  showed  no  title 
without  those  documents,  a  new  trial 
should  have  been  granted.  The  judgment 
will  be  reversed,  and  the  cause  remanded 
lor  a  new  trial. 


IvBT  T.  Harrrll  et  al. 

{Court  of  dvU  Appeals  qf  Texas.    Nov.  8, 

1892.) 

InPANOI— ACTIOIfS— ISTBBVSSTION  —  COLLATBRAL 

Attack  on  Judomknt. 

1.  Pasch.  TMz.  arts.  e9fi9,  6970,  provide  for 
the  appointment  or  the  court  of  a  special  guard- 
Ian  to  talse  care  of  the  Interests  of  a  minor  in  a 
■nit  pending  or  about  to  be  commenced,  bat 
-does  not  forbid  minors  from  suing  by  next 
friend.  Held,  that  where  a  minor  was  brought 
Into  court  by  a  plea  of  intervention  filed  by  his 
adult  brothers  In  a  matter  in  which  they  had  a 
Joint  interest,  it  will  be  presumed,  in  the  ab- 
sence  of  a  showing  in  the  record  to  the  con- 
trary, that  they  were  acting  in  the  capacity  of 
next  friend,  so  as  to  give  tlie  court  jurisdiction 
to  appoint  a  fpecini  guardian  for  him. 

2.  A  minor  cannot  collaterally  attack  a 
Judgment  based  on  an  agreement  made  by  a 
truardian  duly  appointed  by  the  court  to  take 
-care  of  his  interests,  since  there  is  a  presump- 
fwn  that  the  cotut  ascertained   the  facta  on 


which  such  agi'cement  was  based,  and  sllowed 
no  wrong  done  to  the  minor. 

Appeal  from  district  court.  Rusk  coun- 
ty; A.  J.  BooTV,  Judge 

Trepass  to  try  title  by  B.  F.  Ivey  against 
J.  W.  Harrell  and  others.  Judgment  for 
defendants.    ](>IalntifI  appeals.    AfUrmed. 

N.  B.  Morrta  and  J,  R.  Arnold,  for  appel- 
lant. J.  U.  Joaea  and  J.  H.  Wood,  tor  ap- 
pellees. 

Wir.LiAMS,  J.  Action  of  trespass  to  try 
title  by  appellant  against  appellees  to  re- 
cover a  tract  of  540  acres  of  land,  part  of 
the  Daniel  Iteel  league.  Appellees  pleaded 
various  defenses,  but  one  of  which  need  be 
stated.  That  was  a  a  plea  setting  up  as  a 
bar  to  this  action  a  former  Judgment  of 
the  district  court  of  Rnsk  county.  Ap- 
pellant, in  reply  to  this  plea,  asserted  that 
the  judgineDt  was  void,  for  the  reason 
hereinafter  considered.  The  parties  to 
that  judgment  were  not  made  parties  to 
this  suit,  and  there  was  no  prayer  for  te> 
viewing  ur  setting  it  aside.  The  case  was 
tried  by  the  court  without  a  jury,  and  a 
Judgment  rendered  for  the  appellees,  on 
the  ground  that  the  former  judgment  pre- 
cluded appellant  from  recovering.  There 
is  no  stHtement  of  facta,  but  the  findings 
of  law  and  fact  of  the  district  judge  are 
In  the  record,  and  the  question  for  deter- 
mination here  is  whether  or  not  the  con- 
clusions of  law  that  such  formerjudgment 
was  not  void,  but  bound  plaintiff,  was 
correct.  In  order  to  reverse  that  ruling, 
it  must  afflrmatively  appear  to  be  wrong 
from  the  facts  found,  for  we  are  without 
any  other  means  of  reviewing  it.  The 
material  facts  thus  found  are  that  plain- 
tiff, prior  to  the  rendition  of  that  judg- 
ment, had  title  to  an  undivided  interest 
In  the  land  sued  for;  that  In  1S75  there  was 
pending  In  the  district  court  of  Rusk  coun- 
ty a  suit  in  which  Berry  and  others  were 
plaintiffs  and  Harnage  and  others  defend- 
ants, which  Involved  what  is  called  the 
"  west  qunrterof  the  Reel  league."  In  that 
suit,  in  1875,  two  separate  pleas  of  Inter- 
vention were  filed,— one  by  the  Flana- 
gans, and  one  by  the  Iveya.  Among  the 
latter  were  the  appellant  and  his  brotli- 
ers,  who  were  joint  owners  with  him.  Ap- 
pellant at  that  time  was  a  minor,  but 
several  of  his  brothers  who  intervened 
with  him  were  adults,  and  had  employed 
attorneys  to  represent  them  In  the  inter- 
vention. The  minutes  of  the  court  recite 
that  the  interveners  appeared,  and  that 
S.  R.  Whitley  was  appointed  guardian  ud 
litem  for  plaintiff,  and  that  he  qualified 
by  giving  the  bond  fixed  by  the  court,  and 
taking  oath  as  required  by  law.  It  ap- 
pears that  by  the  two  interventions  the 
north  quarter  of  the  Reel  league,  of  which 
the  land  In  controversy  Is  a  part,  was  in- 
troduced into  the  litigation  in  that  suit. 
A  trial  was  had  at  the  August  term,  1875, 
at  which  all  the  parties,  plaintltTH,  defend- 
ants, and  interveners,  including  plaintiff, 
represented  by  his  guardian  &U  litem,  av- 
peared.  A  verdict  was  rendered  as  to  the 
matters  in  issue  between  the  plaintiffs 
and  defendants,  and  a  judgment  was  ren- 
dered thereon  settling  the  title  to  the  west 
quarter  of  the  league.  An  agreement  was 
then  presented  to  the  court,  between  the 
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'  Interveners,  BettlloK  tbelr  cootruverales  as 
tu  the  north  quarter,  and  a  judRment 
was  entered,  in  accordance  therewith,  for 
partition  of  that  part  ot  the  league  be- 
tween the  several  clainiantti.  Appellant 
was  represented  in  this  aKreement  and 
IndKnient  by  bis  gaardtan  ad  litem.  Atter 
the  judgment  was  rendered,  an  execution 
for  coiiis  Isaned  against  the  Iveys,  and 
was  levied  on  all  their  Interest  In  the  Reel 
league.  At  the  sale,  N.  G.  Bagley,  who 
was  their  attorney  in  that  suit,  bonglit 
In  the  land  for  fiO.  It  was  worth  f -iOO  or 
$C()U.  It  does  nut  appear  that  any  of  the 
defendants  are  claiming  undpr  that  sale, 
Bagley's  representatives  not  being  made 
parties. 

It  is  claimed  by  appellant  that  the 
Judgment  was  void,  because  he  was  not 
legally  a  party  to  the  suit.  The  law 
then  In  force  provided  fur  theappolntment 
of  a  special  guardian  to  take  care  of  the 
intereflts  of  a  minor  in  a  suit  pending  or 
about  to  be  commenced  to  which  such 
minor  was  a  proper  party,  such  appoint- 
ment to  be  made  by  the  court  in  which  the 
suit  was  pending  or  about  to  be  com- 
menced. Ptisch.  Dig.  arts.  696»,  6970.  Be- 
fore that  statute  was  passed, and  since  its 
repeal,  minors  could  sue  by  next  friend, 
and  there  Is  nothintc  In  those  provisions 
which  would  prevent  a  salt  or  an  inter- 
vention being  brouKbt  before  the  court  in 
that  manner.  The  brothers  of  appellant 
brought  bim  Into  court  by  the  plea  of  in- 
tervention, and,  In  the  absence  of  the  rec- 
ord showing  to  the  contrary,  it  would  be 
presumed,  if  neces'jary  to  support  the  ac- 
tion of  the  court,  that  lo  so  doing  they 
acted  in  the  capacity  of  next  friend.  The 
fact  that  the  proceeding  was  an  interveu- 
tioD  could  not  affect  the  question,  for  In- 
terveners may  occupy  the  position  ot  ei- 
ther plaintiffs  or  defendants,  and  all  the 
elements  of  a  cause  o(  action  or  ground  of 
defense  may  be  contained  In  such  a  plead- 
ing. Parties  may  comeinto  court  by  that 
method  as  effectually  as  by  original  suit. 
When  they  were  introduced  into  the  suit 
it  was  proper  for  the  court  to  appoint 
guardians  for  them.  Bond  ▼.  Dillard,  50 
Tex.  300.  We  must  conclude,  therefore, 
that  the  plaintiff  was  before  the  court  in 
the  case  of  Berry  v.  Harnage  in  such  a 
manner  as  to  give  that  court  jurisdiction 
over  his  person.  Martin  v.  W'ayman,  36 
Tex.  468. 

The  fact  that  the  Judgment  was  rendered 
un  the  agreement  of  the  guardian  does 
not  render  it  void.  The  guardian  acted 
under  the  supervision  of  the  court,  and  in 
a  collateral  proceeding  it  must  be  pre- 
sumed that  thecourt  ascertained  the  facts 
upon  which  the  agreement  was  baaed,  and 
allowed  no  wrong  done  to  the  minor.  It 
might  be  erroneous  fur  a  court  to  base  Us 
judgment  upon  an  agreement  of  tbeguard- 
ian,  but  this  would  not  render  its  action 
void.  It  is  the  Judgment  which  binds,  and 
not  the  agreement.  Hollis  v.  Dasbiell,  62 
Tex.  1H7.  If,  by  the  ioterveutions  In  the 
case  of  Berry  v.  Harnage,  other  land  was 
improperly  introduced  an  the  subject  ot 
controversy,  the  action  ot  the  court  in 
allowing  it  might  be  <rregulnr,  hut  its  Ju- 
risdiction would  nut  be  affected.  A  state 
ot  tacts  might  be  supposed  In  wbich  it 


woDld  have  been  proper  to  bring  all  of  th» 
land  in,  in  order  to  adjust  controversioH 
and  rights  which  extended  through  all  of 
it.  Whether  such  a  case  was  made  by  the- 
pleadings  or  not,  parties  were  before  tbe 
court  seeiclng  to  litigate  over  a  subject  of 
which  it  had  Jurisdiction,  and  its  jadg- 
ment  entertaining  and  determining  tbelr 
suit  cannot  be  collaterally  attacked. 

The  Judgment  as  between  the  interveners 
is  found  by  the  court  below  to  be  a  part 
of  the  final  Judsnient  settling  the  contro- 
versy or  tbe  plnintifts  and  defendants,  and 
there  is  no  merit  in  appellant's  contention 
that  it  is  a  separate  decree. 

This  cannot  be  treated  as  a  direct  pro- 
ceeding to  set  aside  the  Judgment.  Tbe- 
allegatioDS  and  prayer  ot  the  petUion 
show  no  MUCh  object,  and  none  of  the  par- 
ties totbat  judgment  are  before  tbe  court. 
The  same  may  be  said  as  to  tbe  execution 
sale  to  Bagley.  His  representatives  ar» 
out  made  parties,  and  it  is  nut  made  to 
appear  that  any  of  defendants  buld  under 
that  sale.  Neither  the  pleadings  nor  the- 
findings  of  the  Judge  show  that  tbe  proper 
parties  are  liefure  the  court  to  enable  u» 
to  pass  upun  the  validity  of  that  sale. 
The  court  below  was  right  in  treating  tbe 
suit  simply  as  an  action  of  trespass  to  try 
title,  and  not  one  to  review  and  sot  asldo- 
tbe  Judgment  and  tbe  sale  to  Bagley,  and 
its  iodgineat  should  be  affirmed. 


AcBFiBACB  et  al.  V.  Wymb  et  al. 
(.Supreme  Court  of  Texas.    May  17,  1893.) 

COUMUXITT  PbOPERTV— SUBVIVISG  WlFB— RlOHTB- 
APTBR  RsMARBIikQE. 

The  right  oi  a  inrTiTing  wife  to  sell  pom- 
munity  property  to  pay  commumty  debts  is  not 
lost  by  ner  second  niarriage.  Per  Fisher,  J., 
dissenting  from  19  S.  W.  Kep.  856. 

Dissenting  opinion.  For  majority  opin- 
ion, see  19  S.  W.  Rep.  856. 

FiBHKR,  J.,  (disneutiag.)  I  do  not  con- 
cur in  the  majority  opinion  ot  tbe  conrt. 
My  dissent  relates  solely  to  tbe  point  de- 
cided that  the  surviving  wife  of  the  com- 
munity loHt  her  power  to  sell  the  effects  ot 
the  community  for  the  purpose  ot  paying 
community  debts  after  her  aecond  mar- 
riage. In  other  respects,  I  concur  in  th» 
disposition  made  of  tbe  other  questiona 
discussed  in  tbe  opinion. 

The  rclatlunablp  uf  the  husband  and  wif» 
asto  their  rights  in  the  community  proper- 
ty Is  in  the  nature  of  a  ciinnublal  partner- 
ship, of  which  the  right  of  disposition  and 
control  is  lodged  in  the  husband  during  a 
continuance  ot  tbe  marital  relationship, 
npon  his  death,  these  rights  and  pow- 
ers, for  the  purpose  of  satisfying  the  lia- 
bilities created  by  tbe  pnrtneriihip,  ar» 
vented  in  tbe  surviving  wife,  and,  as  sur- 
vivor of  such  partnership,  she  can  dispose 
of  the  partnership  assets  for  the  purpose 
of  paying  tbe  community  debts.  The 
question  is  one  of  power.  It  la  granted 
her  upon  tbe  idea  that  she,  being  tbe  sur- 
vivor, bas  the  right  to  wind  up  tbe  affairs 
of  the  partnership  to  tbe  extent  of  pn.vlnjr 
the  common  liahllitiea  by  tbe  firm  assets. 
It  seems  tu  me  tbat  tbe  rigbt  la  baaed 
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npon  this  Mea  HOlely.aaO  that  the  wife 
does  not  lose  the  power  open  her  second 
marriage.    If  It   was   the   raae  that  the 

Sower  of  the  wile  was  lost  or  regralated 
y  ftabaeqnent  raarrlage«t,  the  power 
would  revive  when  the  second  husband 
died,  and  would  be  loet  when  the  third 
buBband  toolc  bis  place,  and  so  on  tid  in- 
Suitum  aactten  as  she  may  enter  into  sub- 
sequent marriatces.  In  other  words,  the 
power  and  rlfrht  would  fluctuate  accord- 
Ins  to  the  subsequent  marriages  and  re- 
lease tlierefroni  by  divorce  or  death.  1  do 
not  believe  that  the  law  rests  the  power 
upon  snch  oncertain  contioKenoies. 

In  these  sales  by  the  survivor  for  tbe 
purpose  of  paying  the  common  debts  of 
tbe  spouses  the  Inw  does  not  require  that 
tbe  porchaser  shall  see  to  the  proper  ap- 
plication of  the  purchase  money,  bnt  It 
assumes  that,  the  sale  being  for  sunh  pur- 
pose, it  will  be  applied  by  tbe  survivor  to 
tbe  payment  of  such  debts;  and  the  law 
cannot  assume  that  tbe  second  husband 
will  undertake  to  defeat  this  purpose. 
Tlie  second  husband,  as  said  In  the  opin- 
ion (if  the  cunrr,  ban  no  Interest  in  tbe 
property  that  lu  sold,  or  tbe  property 
arising  therefrom,  except  that  given  by 
law  in  the  management  of  tbe  wile's  sepa- 
rate property.  If  this  separate  property 
of  the  wife  is  derived  from  her  interest  in 
the  community  estate  of  the  former  mar- 
riage, it  is  subject  to  the  payment  of  tbe 
debts  of  such  former  community.  8o  is 
also  the  interest  of  the  helm  of  her  de- 
ceased husband  In  the  community  prop- 
erty subject  to  such  debts.  As  to  the  in- 
terest of  snch  heirs,  the  hnsband  has  no 
power  over  It  whatever,  either  to  receive, 
eontrol,  or  diupose  of.  If  such  property  la 
in  the  hands  of  the  wife,  the  second  hua- 
band  does  not  control  it.  and  does  not  ac- 
quire any  sort  of  interest  in  It.  There  is 
cothUig  In  the  law  that  prohibits  the  wife 
from  having  possession  of  such  property 
of  the  iieirs  that  they  receive  from  tbe 
community  estate  of  a  former  marriage. 
Suppose  that  the  wife,  prior  to  tbe  second 
marriage,  ban  sold  all  the  community 
property  of  tbe  former  marriage  for  the 
purpose  of  paying  community  debts,  and 
.tefore  paying  such  debts  she  entered  Into 
(be  second  marriage,  and  bad  the  funds, 
the  proceeds  of  such  sale,  »n  hand  at  that 
time,  and  after  such  second  marriage  ap- 
plied tbe  money  to  tbe  payment  of  the 
community  debts  of  the  former  marriage, 
could  the  heirs  have  recovered  their  Inter- 
est In  the  funds  so  paid  out  on  tbe  ground 
that  the  wife  had  no  power  to  pay  be- 
cause she  had  contracted  a  second  mar- 
riage? I  tbinit  not.  If  this  be  answered 
by  saying  that,  the  money  being  actually 
applied  to  the  discbarge  of  debts,  tbe  fund 
sought  to  be  recovered  was  originally  lia- 
ble for,  and  for  such  reason  the  heirs 
would  be  precluded  from  recovery,  the 
same  reason  can  be  given  why  the  heirs 
should  not  recover  in  this  case.  It  is  trne 
that  here  there  Is  no  proof  that  the  pro- 
ceeds ol  the  sale  of  the  certificate  were  ac- 
tually applied  to  the  payment  of  com- 
munity debts  of  the  former  marriage; 
bnt  there  Is  the  presumption  of  law  that 
flocb  debts  were  paid,  and,  in  legal  effect, 
it  is  tbe  same  as  if  proof  of  payment  was 


made ;  the  case,  as  it  then  stands,  being,  in 
effect,  an  application  by  the  surviving 
wife  of  the  certificate  to  tlie  satiuf action 
and  discharge  of  debts  that  it  was  sub- 
ject to.  It  the  rule  annonnced  In  the  opin- 
ion of  the  court  Is  correct,  tbe  power  to 
make  such  payment  by  the  wife  after  the 
second  marriage  would  not  exist  in  any 
case,  and  the  heirs  would  be  permitted  to 
recover,  notwithstanding  the  money  was 
applied  to  the  payment  of  legal  debts  for 
which  the  fund  was  liable,  because  tlie 
reason  In  tbe  opinion  given  why  the  sur- 
viving wife  Is  deprived  of  snch  power  la 
based  upon  the  Idea  that  by  the  second 
marriage  she  loses  for  all  purposes  her  en- 
tity as  a  free  agent,  and,  as  at  common 
law,  is  submissive  to  the  dominion  of  her 
husband,  she  being  covert  and  he  baron. 
The  property  rights  of  the  spouses  under 
our  system  is  opposed  to  this  Idea.  Id 
my  opinion,  the  case  should  be  affirmed. 


Petri  et  al.  v.  Fond  dc  Lao  Nat.  Bank. 
(SuprexM  Count  of  Texaa.    MAreb  96,  ISO.) 
AoTioM  ON  Bill  op  Exchanos — Auodnt  or 
JinxJMBNT— Discount. 
In  an  action  on  a  bill  of  exchange  ao- 
cepted  by  defendants  and  transferred  to  plain- 
tin,  in  good  faith,  before  maturity,  it  is  not  er- 
ror to  enter  judgment  for  the  face  of  the  instru- 
ment, with  interest  from  its  maturity,  though 
plaintiff  pnrchssed  it  at  a  discount     18  S.  W. 
Rep.  752,  83  Tex.  424,  followed. 

Commissioners' decisiun.  Kection  A.  Ap- 
peal from  district  court,  Dallas  county; 
Chablkh  Frkbkrick  Tuckbk,  Judge. 

Action  by  tbe  Fond  do  Lac  National 
Bank  against  A.  C.  Petri  &  Bro.  on  a  bill 
of  exchange  accepted  by  defendants,  and 
transferred  to  plaintiff  before  maturity. 
From  a  Judgment  In  plnlntlR's  favor,  de- 
fendants nppeal.     Affirmed. 

AlcCormlck  &  Speoce,  for  appellants. 
Cobb  dt  Avery,  for  appellee. 

Hobby,  P.  J.  Tbe  appellee  filed  this  suit 
in  the  district  court  of  Dallas  county  oo 
May  21, 1890,  to  recover  the  contents  of  an 
ncceptanceof  thefollowing tenor:  "[(],000. 
Chicago,  Novembers,  1889.  Three  months 
after  December  18, 1889,  pay  to  the  order 
of  C.  J.  L.  Meyer  &  Sons  Company  f  1,000. 
with  exchange,  value  received,  and  charge 
to  account  of  C.  J.  I<.  Meyer  &  Sons  Com- 
pany. By  Julius  P.  Meyer,  Treasurer. 
No.  2,980.  To  A.  C.  Petri  &  Bro..  Dallas, 
Texas."  Appellee  alleged  that  it  was  tbe 
owner  of  said  acceptance  by  transfer  to  it, 
for  a  valuable  consideration  and  before 
maturity,  without  any  notice  on  its  part 
of  any  ofTsets,  equities,  or  defenses.  Tbe 
appellants  on  June  6, 1890,  flipd  their  orig- 
inal answer,  and  on  October  22, 1890,  filed 
their  first  amended  original  answer,  plead- 
ing general  denial  and  that  said  accept- 
ance was  procured  from  appsllants  by  C. 
J.  L.  Meyer  A  Sons  Company,  the  dra  weea 
thereof,  by  fraad.  and  without  considera- 
tion: that,  at  the  time  of  the  execution 
and  delivery  of  said  acceptance,  C.  J.  L. 
Meyer  A  SonH  Company  was  known  to 
appellee  to  be  insolvent, bnt  that  fact  was 
not  known  to  appelli.nts,  and  could  not 
have  been  known  by  the  use  of  reasonabl» 


Digitized  by 


Google 


778 


SOUTHWESTEKN  BEPOBTSB.  Toi.  201 


(Kj. 


dlllKenee;  that  appellee  acq  aired  nald  ao- 
-ceptance  well  knowing  that  C.  J.  L.  Meyer 
&  Sons  Company  was  Insolvent  and  on  the 
▼urge  of  bankruptcy;  and  that  appellee 
paid  njnch  less  than  the  lace  valne  of  said 
acceptance  for  it,  and  waa  a  mala  Sde 
-holder. 

On  October  22,  1S90,  appellee  filed  Its 
anppleniental  petition,  alleglnK  that  it  was 
a  boDH  Ode  bolder  of  the  acceptance,  with- 
out notice,  before  maturity,  and  for  a  vai- 
uable  consideration,  on  the  2d  day  of 
March,  1R90.  The  cause  was  tried  March 
24,  1S91,  and  judgment  was  rendered  for 
appellee  against  appellants  for  fl,085, 
with  interest  and  costs.  From  this  Judg- 
ment the  present  appeal  Is  prosecuted. 

This  is  a  companion  case  with  that  of 
Petri  V.  Bank,  88  Tex.  424,  18  S.  W.  Rep. 
752.  (decided  at  the  present  term  of  tills 
«uurt  by  the  commission  of  appeals,)  and 
in  which  the  Judgment  was  affirmed.  The 
same  questions  are  luTolred  In  this  case, 
and  the  same  errors  are  assigned,  as  in 
the  case  referred  to.  We  think  that  the 
Judgments  should,  for  the  reasons  given 
In  the  case  cited,  be  in  all  things  affirmed. 

Per  Curiam.  Affirmed,  as  per  opiulon 
of  commission  of  appeals. 


HiTE  et  al.  V.  HiTB  et  al. 
(Court  of  Appealt  of  KentiuHey.   Dea  17,  1893.) 
Wills— Imteepretation—  Incous  —  Stock  Divi- 

DBND8— ISVESTMESTS   BT  TRUSTEES. 

L  A  will  aatborizing  the  trustees  thereun- 
der to  sell  any  of  the  property,  and  directing 
them  to  invest  the  proceeds  "so  as  to  be  safe, 
aud  produce  income,  and  to  pay  the  income  to 
testator's  wife  and  children  for  their  lives,  re- 
mainder over,  does  not  mean  that  the  unpro- 
ductive real  estate  of  testator  shall  be  treated 
as  converted  as  of  the  day  of  his  death,  so  that 
only  such  portion  of  the  purchase  money  would 
l>e  principal  as,  with  interest  from  testator's 
death  to  the  day  of  sale,  would  equal  the  en- 
tire amount  realized,  and  that  the  balance 
should  be  distributed  as  income,  but  the  entire 
amount  must  be  treated  as  principaL 

2.  As  between  a  life  beneficiary  in  coipo- 
rate  stock  and  the  remainder-man,  a  stock  divi- 
dend will  be  treated  as  income  if  it  in  fact  rep- 
resents a  profit. 

3.  A  privilege  given  by  a  corporation  to  its 
stockholders  to  take  additional  stock  at  par  is 
appurtenant  to  the  old  stock,  and  does  not  be- 
long to  the  life  beneficiary. 

4.  Where  trustees  invest  the  principal  of  an 
estate  in  stocks  at  above  par  they  are  not  re- 

auired  to  retain  from  the  income,  and  add  to 
le  principal,  the  difference  between  the  price 
of  the  stodu  and  their  par  value. 

Appeal  from  Loalsvlllu  law  and  equity 
conrt. 

"To  be  nfflcially  reported." 

Action  by  Willinm  W.  HIte,  Thomas  L. 
Barrett, and  John  W.  Barr,  executors  and 
trustees  under  the  will  of  W.  C.  Hite,  de- 
ceased, against  Mary  B.  Hite,  widow,  and 
Mary  K.  Winston  and  others, children  and 
grandchildren  of  testator,  who  were  also 
devisees  under  his  will,  to  obtain  a  con- 
struction of  the  will  and  a  settlement  of 
pluintift's  accounts.  From  a  decree  con- 
struing the  will  the  devisetss  appeal.  Re- 
Tersed. 


Shttekeltord  Miller,  fur  appellants.  Wm. 
Ltttdttay  and  Humpbrtgr  A  Davie,  for  ap- 
pellees. 

Holt.  C.  J.  The  qcestlons  In  this  case 
arise  between  tenants  for  life  and  remain- 
der-men. The  will  «»f  W.  C.  Hite  pruTides: 
(1)  "I  nominate  and  appoint  my  friend, 
Thomas  L.  Barrett,  and  my  sou,  William 
W.  Hite,  my  executors  and  trustees,  and 
devise  and  bequeath  to  them  my  entire  es- 
tate, real,, personal,  and  mixed,  in  posHes- 
slon,  remainder,  or  reversion,  and  wher- 
ever situated,  for  the  purpose  and  upon 
the  trusts  herein  Indicated.  I  give  them 
full  power  and  authority  to  sell,  convey, 
and  reconvey.  in  their  discretiun,  any  real 
estate  which  I  may  own,  or  any  which 
they  may  purchase  for  my  estate.  I  give 
tliein  full  power  and  authority  to  sell, 
transfer,  and  deliver  any  or  all  of  my 
stocks,  bonds,  and  securities  of  every  kind, 
anil  full  power  and  authority  to  Invest 
and  reinvest  from  time  to  time  the  pro- 
ceeds of  such  sales  in  other  stocks,  bonds, 
and  securities  and  improved  real  estate, 
whethersituated  in  this  state  orelsewhere. 
Whenever  sales  are  made  by  my  said  trus- 
tees, the  title  shall  pass,  and  the  purchaser 
need  not  look  to  the  application  of  the 
purchase  money.  It  is  my  will,  and  I  give 
to  my  said  trustees  all  power  and  author- 
ity which  may  be  necessary  and  proper  to 
carry  out  the  purpose  and  trusts  as  here- 
in indicated;  and  1  do  not  desire  that  they 
be  required  to  give  bond  with  security, 
either  as  executors  or  trustees;  nor  do  I 
wish  them  to  file  any  inventory  of  my  es- 
tate In  the  county  court.  The  estate  de- 
vised and  bequeathed  to  my  said  trustees 
Is  for  the  use  and  benefit  of  my  wife,  Mary 
E.  Hite,  and  my  children  and  theirdeseend- 
ants,  and  my  devisees  as  Indicated  in  this 
my  will."  (8)"Afterthepaymentof  myfnn- 
eral  expenses  and  Just  debts,  and  the  pay- 
ment of  and  provision  for  the  legacies  and 
bequests  as  directed  In  this  will,  I  desire 
and  direct  my  trusteesetn  manage,  eon- 
trnl,  invest,  and  dispose  of  the  balance  of 
my  estate,  of  every  kind  and  description, 
including  after  my  wife's  d»ath,  that  part 
of  my  estate  which  has  been  set  aside  for 
her  annuity,  in  their  discretion,  so  as  to 
be  safe,  and  produce  income.  My  trnsteea 
shall,  ten  (10)  years  after  my  death,  if  my 
trust  estate  in  their  hands  be  sufBcient  for 
that  purpose,  pay  over  to  each  of  my  chil- 
dren ten  thousand,  iflO,OU<),)  and,  if  any 
of  my  children  be  dead,  leaving  children 
then  alive,  they  shall  be  paid  theirparent's 
part;  but,  should  any  of  my  children  be 
dead  withont  Issue  living,  that  child's 
share  remains  as  part  of  the  trust  fund. 
My  trustees  shall,  between  the  time  of  my 
death  and  the  payment  of  said  sums  of 
f  10,000,  pay  over  the  net  income  arising 
from  said  general  trnst  estate  to  m.v  wife, 
Mary  E.  Hite,  and  mv  children,  Mary  E. 
Winston,  Nannie  T.  Hite,  Wm.  W.  Hite, 
Lionls  Hite,  and  Allen  R.  Hite,  one  sixth 
to  eaeh.  It  there  should  be  any  of  my  es- 
tate remaining  after  the  payment  of  said 
sums  directed  to  be  paid  my  children,  I 
desire  it  to  be  kept  together  by  my  trus- 
tees, and  made  productive  of  income. 
This  estate  shall  remain  undivided,  and 
continue  In  trust  during  the  lives  of  mj 
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wife  and  chKdren,  and  dnrlng  the  life  of 
the  longest  :Uerof  tbero.  At  the  death 
of  the  longest  liver,  the  trnat  shall  cease, 
and  the  trust  estate  be  divided  and  dis- 
trlboted  among  the  descendants  of  my 
-children,  according  to  the  provlHions  of 
the  Htatntes  of  descents  and  distributions 
na  then  existing  in  the  state  of  Kentneky. 
The  net  Income  arising  from  said  trust 
-estate  shall  bo  divided  annually  between 
my  wife  and  children,  one  sixth  to  nach." 
It  is  contended  for  the  life  tenants  that 
nnder  these  provisions  the  unproductive 
real  estate  of  the  testator  should  he  treat- 
ed as  converted  as  of  the  day  of  his  death  ; 
and  that,  as  the  trustees  sold  it  from  time 
to  time,  the  entire  purchase  money  realized 
should  not  be  treated  as  a  part  of  the 
principal  of  the  trust  fund,  but  such  a  sum 
only  as,  with  6  per  cent,  interest  per  an- 
num from  the  time  of  his  death,  would 
amount  to  the  purchase  money;  and  that 
the  difference  between  the  two  amounts 
should  go  to  the  life  tenants.  In  other 
words,  that  under  the  doctrine  of  equita- 
ble conversion  such  a  portion  of  the  pur- 
chase money  as  would  equal  this  interest 
mnst  be  regarded  as  Income,  and  not  as 
capital.  The  lower  court,  erroneously, 
as  we  tbtnlc,  accepted  this  view.  The  in- 
tention of  the  testator  must  govern.  He 
undoubtedly  Intended  that  the  trustees 
should  so  changn  and  Invest  the  estate  as 
to  make  ail  of  It  productive  of  income. 
This  is  evident  from  the  eighth  clause  of  the 
will,  which  directs  them  to  Invest  and  dis- 
pose of  it  "so  as  to  be  safe,  and  produce 
income."  Uemuat  have  known,  however, 
tliat  this  could  not  probably  be  done  at 
once  without  sacrifice.  This  donbtless  led 
to  his  giving  them  a  broad  dincretion  in 
the  matter,  and,  while  he  provided  that 
the  life  tenants  should  have  any  net  in- 
come from  his  estate,  yet  be  no  doubt  hud 
in  view  income  actually  realised.  The  es- 
tate was  large.  Much  of  it,  at  his  death, 
was  already  productive,  and  It  cannot 
well  be  supposed  j^e  expected  a  part  of  the 
principal  would  be  given  to  the  life  tenants 
to  compensate  for  the  delay  which  he 
knew  must  occur  before  the  remainder  of 
it  could  be  made  so.  Thedoctrine  of  equi- 
table conversion  is  at  best  an  artlQcial, 
arbitrary  one.  It  will  not  be  applied,  un- 
less it  Is  made  the  duty  of  the  trustee  to 
sell.  Conceding,  as  we  think  Is  true,  that 
this  is  so  In  this  Instance,  and  tha t  the  dis- 
cretion given  relates  only  to  the  time  when 
it  shall  be  done,  yet,  In  view  of  the  char- 
acter of  the  entire  estate,  and  the  will  it- 
self, which  says  the  proceeds  of  the  sales 
are  to  be  reinvested,  it  Is  clear  to  us  the 
testator  did  not  Intend  Income  to  be  paid 
to  the  life  tenants  on  account  of  property 
from  which  none  was  realized.  If  it  he 
said.  If  this  be  so,  then  the  trustees  could 
by  delay  enrich  the  remainder-men  at  the 
expenseof  the  life  tenants,  yet  thetestator, 
as  Is  evident  from  the  will,  did  not  intend 
the  condition  of  the  latter  to  be  better 
than  his  own;  and.  If  he  had  lived,  no  in- 
come might  have  come  to  him  for  years 
from  this  portion  of  his  estate,  or  from 
some  of  his  stocks;  and  nothing  should 
be  allowed  the  life  tenants  save  actual  in- 
come arising  from  the  testator's  estate, 
because  this  was  his  evident  intention  and 


expectation.  If,  however,  any  taxes  upon 
or  sums  by  way  of  improving  the  unpro- 
ductive real  estate  have  been  paid  out  of 
the  income  of  the  other  estate,  the  same 
should  be  allowed  the  life  tenants  ont  of 
the  sales  of  the  unproductive  estate.  The 
testator  never  intended  the  life  tenants  to 
thus  protect  and  add  to  the  value  of  the 
real  estate  from  whch  they  were  recevlng 
no  benefit.  The  fair  presumption  Is  that 
the  testator  Intended  such  a  reimburse- 
ment. 

Hince  the  testator's  death,  certain  stock 
dividends,  based  upon  earnings  and  prof- 
its, have  been  declared  upon  some  of  the 
stocks.  It  la  claimed  by  the  remainder- 
men that  they  belong  to  the  principal  of 
the  estate,  while  the  life  tenants  assert 
they  are  entitled  to  them  as  income.  "The 
question  Is  beset  with  difflcultles.  It  is 
nrged  by  the  former  that  the  more  declara- 
tion as  "a  stock  dividend"  by  the  compa- 
ny Is  conclusive  In  their  favor;  that,  be- 
ing stock,  it  must  be  treated  as  a  part  of 
the  capital;  and  that  the  conclusion  of  the 
company  to  turn  all  their  profits  into 
capital  Is  a  matter  in  its  discretion,  and 
conclusive  upon  the  courts.  As  between 
the  company  and  the  shareholder,  the  ac- 
ti«>n  of  the  directors  in  determing  whether 
the  earnings  shall  be  capitalized  In  stock 
dividends,  or  paid  out  in  cash.  Is  conclu- 
sive, bnt  when  once  declared,  although  in 
the  form  of  stock,  It  is  the  province  of  the 
law  to  determine  whether  they  belong  to 
the  eorpiiH  of  an  estate,  and  are  to  benefit 
the  remainder-men,  or  whether  they  shall 
go  to  the  life  tenants  as  income.  It  Is  the 
rule,  as  settled  by  the  current  of  authority, 
that  dividends,  whether  of  stock  or  pay- 
able in  money,  are  nouapportlonable,  and 
must  be  considered  as  accruing  In  their 
entirety  as  of  the  date  when  they  are  de- 
clared, if,  for  instance,  the  life  tenancy 
has  begun  when  a  cash  dividend  is  de- 
clared, it  belongs  to  the  life  tenant,  al- 
though it  may  result  in  part  from- profits 
previously  earned.  It  goes  to  bim  irre- 
spective of  the  time  when  it  was  earned. 
No  inquiry  will,  in  such  a  case,  be  made  as 
to  what  portion  of  the  profit  upon  which 
the  dividend  was  based  was  earned  before 
or  after  the  death  of  the  testator  for  the 
purpose  of  apportioning  It  between  tne 
tenant  for  life  and  the  remainder-man. 
The  difficulty  attending  such  an  inquiry, 
the  impoHslbility  of  attaining  accuracy, 
and  of  ascertaining  the  many  sources  from 
which  the  profit  has  been  derived,  are  the 
reasons  for  this  rule;  but  It  doen  not  also 
follow  that  the  declaration  of  the  compa- 
ny as  to  the  character  of  the  dividend  de- 
termines its  legal  fitHttti,  and  to  whom  It 
shall  belong.  It  Is  the  law  which  says 
that  the  time  when  it  is  declared  shall  be 
deemed  the  date  of  its  accrual,  and  ho  it 
is  for  the  law,  when  it  Is  once  declared,  to 
determine  its  ownership.  There  Is  great 
conflict  of  decisions,  however,  upon  this 
point.  The  English  rule  seems  to  be  that 
the  tenant  for  life  is  entitled  to  CHsh  divi- 
dends only.  This  was  declared  In  the 
early  ease  of  Branderv.Brander,4  Ves.801, 
but  In  a  country  where  entails  and  perpe- 
tuities are  favored.  It  has,  however,  been 
followed  by  many  of  the  highest  courts  of 
this  country,  but  the  reasoning  of  their 
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oplaiona  1a  not  iiatiBfactory  to  us.  Tbey 
are,  perhaps,  largely  the  result  ot  regard 
lor  former  declsionB,  but  the  questioo  Is  ol 
flrxt  Impreseion  in  this  state.  Wbere  a 
ilividen-J,  altbougb  declared  In  stock,  is 
baaed  upon  tbe  earnings  ot  the  company, 
It  Is  in  reality,  wbethercaUed  by  one  name 
or  anotber,  tbe  income  of  tbe  capital  in- 
vested Id  it.  It  Is  but  a  mode  ot  distribut- 
ing the  profit.  lilt  be  DOC  income,  what 
is  it?  It  It  Is,  then  it  is  rightfully  and 
equitably  the  property  of  tbe  life  tenant. 
If  it  be  really  profit,  then  be  should  bave 
it,  whether  paid  in  stock  or  money.  A 
Stock  dividend  proper  is  the  Issue  of  new 
shares  paid  for  by  the  transfer  of  a  sum 
equal  to  tbeir  par  value  from  the  profit 
and  loss  account  to  that  representing 
capital  stock;  and  really  a  corporation 
ban  no  right  to  declare  a  dividend,  either 
In  cash  or  stock,  except  from  Its  earnings; 
and  a  singular  state  of  case— It  seems  to 
us,  an  unreasonable  <ine— is  presented  if 
tbe  company,  altbougb  it  rests  with  it 
wbetherit  will  declare  a  dividend,  can  bind 
tlie  courts  as  to  the  proper  ownership  of 
it,  and  by  tbe  mode  of  payment  substitute 
its  will  for  that  of  the  testator,  and  favor 
the  life  tenants  or  tbe  remainder-men,  as 
it  may  desire.  It  cannot,  in  reason,  be 
considered  that  tbe  testutorconteraplated 
Buob  a  result.  The  law  regards  substance, 
and  not  form, and  snch  a  rule  might  result 
not  only  In  a  violation  of  the  testator's 
intention,  but  it  would  give  the  power  to 
the  corporation  to  beggar  tbe  life  tenants, 
who,io  this  case, are  the  wife  and  children 
of  the  testator,  for  the  benefit  ot  the  re- 
mainder-men, who  may  perhaps  be  un- 
known to  tbe  testator,  being  unborn  when 
tbe  will  was  executed.  We  are  unwilling 
to  adopt  a  rule  which  to  us  seems  so  ar- 
bitrary, and  devoid  of  reason  and  Justice. 
It  tbedlvidend  be  In  fact  a  profit,  although 
declared  in  stock,  it  should  bb  held  to  be 
income.  It  baa  been  so  held  in  Pennsyl- 
vania and  many  other  states,  and  we 
think  it  tbe  correct  rule.  Earp's  Appeal, 
24  Pa.  St.  368;  Cook.  Stocks  &  S.  §  654. 
The  lower  court  adopted  this  view,  but  It 
shunld  not  be  held  to  include  a  dividend 
like  that  declared  by  tbe  Birmingham 
Boiling  Mill  Company.  It  was  not  de- 
clared out  ot  earnings,  but  out  of  profits 
made  by  the  sale  of  a  piece  of  real  es- 
tate that  the  company  owned  at  the  de- 
cedent's death.  His  interest  in  it  was  at 
tbe  time  of  his  death  a  part  of  tbe  corpus 
ot  bis  estate,  and  It  Is  properly  capital, 
and  not  income. 

It  was  also  error  to  bold  tbat  the  priv- 
ilege given  by  a  corporation  to  Its  stock- 
holder to  take  additional  stock  at  par 
When  the  stock  is  worth  more  belongs  to 
tbe  life  tenant.  This  right  stands  upon  a 
different  footing  from  the  claim  to  a 
stock  dividend.  It  is  a  mere  incident  of 
the  old  stock.  It  is  a  right  appurtenant 
to  it  and  as  such  la  a  part  ot  the  capital. 
It  cannot  be  fairly  considered  as  income, 
bnt  is  inherent  in  tbe  shares  of  stock  in 
tbetr  creation.  While  the  value  of  the 
right  must  depend  essentially  upon  the 
success  ot  tbe  business  of  the  company, 
this  does  not  alter  the  nature  of  tbe  right, 
and  tbe  stock  ia  properly  a  part  of  tbe 


oorpisof  tbe  estattf  ol  the  oirner.  Thi» 
incident  of  the  stock  was  at  tbe  death  ol 
the  tisstator  a  part  of  his  estate,  and  the- 
option  merely  operated  to  increase  or 
broaden  the  capital,  or  change  tbe  man- 
ner of  tbe  investment.  It  gave  tbe  right 
to  a  larger  interest  in  the  capacity  of  tbe 
company  to  makts  profits,  but  not  to  tbe 
iDcomeltself.  The  li^e  tenants  should  not, 
however,  he  required  to  restore  tbe  stock 
gotten  under  these  options,  but  their 
value  should  be  ascertained  as  of  tbe  tiroc' 
when  tbe  options  were  given,  and  tlielite 
tenants  required  to  account  for  the  profit 
as  a  part  of  tbe  capital  of  tbe  estate.  lo- 
re Eernochan,  104  N.  Y.  618,  II  N.  E.  Rep. 
149;  Brlnley  v.  Groa,  SOGonn.  73. 

The  lower  court,  in  adjusting  the  con- 
filctlog  rlgbts  of  the  parties,  adoptetk 
what  is  called  tbe  "sinking  fund "  theory  ^ 
tbat  is,  it  held  that,  wbere  tbe  truHtees- 
purchased  stocks  by  way  of  reinvestment,. 
at  more  than  their  par  value,  they  mast 
retain  out  of  tbe  iucome  from  them,  aiiil' 
add  to  tbe  principal  of  tbe  estate,  a  sum- 
equal  to  tbe  excess  above  the  par  value, 
else,  as  was  said,  at  tbe  maturity  of  the- 
bonds  or  stocks  the  principal  would  be 
lessened,  as  they  would  then  only  be- 
worth  their  par  value.  This  was  error, 
and  the  appellees  question  tbe  correctne8» 
of  tbe  ruling  by  a  cross  appeal.  It  la- 
urged  tbat  this  Is  neci-ssary  to  prescrve- 
the  principal  ot  tbe  estate  intact,  and  do 
Bubstautial  Justice  between  tbe  life  teuanta 
and  the  remainder-men.  The  objects  of 
investment  were,  however,  twotolu,  t(^ 
wit,  safety,  and  the  production  of  Income. 
The  investment  must  be  a  safe  one.  in- 
order  to  preserve  tbe  capital,  and  must 
also  beanincome-prodnclng  one,  to  benefit 
the  life  tenants.  Investments  in  stock 
above  par  are  not  only  more  productive,, 
but  more  secure;  and  both  qualities  moat, 
be  kept  in  view.  Bonds  might  be  bought 
at  a  premiani,  and  then  sold  at  a  Htil> 
higher  one;  and  then.  If  enough  is  also- 
taken  from  the  income^ind  added  to  tbe- 
principal  to  balance  tbe  excess  above  par 
at  which  they  are  purchased,  the  remain- 
der-man will  be  doubly  benefited.  Some- 
investments  will  increase,  while  some  wilt 
diminlsb,  in  value.  Bondti  might  be  pur- 
chased under  par,  but  their  face  value  col- 
lected at  maturity,  and  all  would  be- 
added  to  the  capital.  All  things  consid- 
ered, it  seems  to  us  tbe  safe  rule  is  to  let 
those  matters  balance  themselves,  as 
tbey  are  likely  to  do  in  time.  Tbe  testa- 
torno  doubt  contemplated  the  matter  iD' 
this  light,  and  we  think  Intended  that, 
where  an  investment  was  made,  the  cost 
of  it  was  to  be  charged  to  the  principal 
without  any  deduction  from  tbe  Income 
of  the  life  tenants.  The  coats  appear  tf> 
have  been  fairly  apportioned.  The  an 
nual  expenses  of  collecting  and  disbursing^ 
the  income  should  come  out  of  It;  but  tbe 
expense  of  conversion  and  reinvestment 
was  for  tbe  benefit  of  both  the  remain- 
der-men and  the  life  tenants,  and  it  wae 
proper  to  apportion  tbem.  The  Judgment 
is  reversed  upon  both  tbe  original  and 
cross  appeal,  and  cause  remanded  for  far- 
ther proceedings  consistent  with  tbla  opin- 
ion. 
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WOLLCMS  V.  HORSLBT. 

<Court  of  Appeals  of  Kentucky.    Dea  13, 1893.) 
SPBCinc  Performance— Unoonscionabui  Cos- 

TUACr. 

rVfendant,  a  man  60  yeara  old.  uiiii' 
«ated,  disabled  from  work,  uid  knoiriiiK  but  lit- 
tle of  busiuoRg,  contmctod  to  couvej  his  moun- 
tain farm,  on  which  he  was  liring,  to  plaintiff, 
for  40  ceutH  per  acre.  When  thla  contract  was 
-wueht  to  be  enforced,— about  two  years  after  It 
was  made,— tblB  land  was  -worth  fl5  per  acre, 
this  ralue  arising  almost  wholly  from  the  min- 
-erals  it  contained.  Plaintiff  was  a  man  of  large 
and  varied  experience  in  business,  and  at  the 
time  of  procurinff  this  contract  was  bnying 
mineral  rights  in  the  same  locality  by  the  thon- 
eands  of  acres,  and  was  familiar  with  all  that 
"Was  going  on  in  the  way  of  development  in  that 
flection.  Held,  that  a  specific  p^ormance  of 
4bl8  contract  will  not  be  enforced. 

Appeal  froui  court  uf  common  pleas  of 
Bell  county. 

"To  be  offlclaHy  reported." 

Suit  by  \V.  J.  Horsley  agraln!<t  John 
Wollums  to  compel  specific  performancB. 
Juugment  for  plaintiff.  Defnndunt  ap- 
peals.   ReverMed. 

W.  M,  Beckner,  for  appellant.  Helm  & 
Bruc,  for  appellee. 

Holt,  C.  J.  In  AuKuat,  1887,  the  appel- 
Innt,  John  Wollnms.  was  IItIhk  npon  his 
monntain  farm  of  about  200  acres  In  Belt 
«punty.  Be  wss  then  about  60  jears  old, 
uneducated,  afflicted  with  flisoase  dlsa- 
bling  him  from  work,  owned  no  other 
land,  and  but  very  little  peraonnl  proper- 
ty. He  ktiew  but  little  of  what  was  ko- 
lOK  on  in  the  onsiness  world,  owing  to  his 
tritoatlon  and  circumstances  in  lite.  He 
moved  in  a  small  circle.  At  this  time  the 
appellee,  W.J.  Horsley,  who  was  then  a 
man  uf  larxe  and  varied  experience  in 
business,  who  was  then  buying  mineral 
rights  In  that  locality  by  the  thousands 
o(  acriHt,  and  who  was  evidently  familiar 
with  all  that  was  then  going  on  and  near 
at  hand  in  the  way  of  business  and  devel- 
opment in  that  section,  through  bis  agent 
entered  into  a  contract  with  the  appel- 
lant, which  was  signed  by  thn  latter  only, 
by  which  he  sold  to  Horsley  all  the  oils, 
gases,  and  minerals  In  his  land,  with  cus- 
tomary mining  privileges,  for  40  cents  per 
acre,  and  obligated  himself  to  convey  the 
flams  by  genernl  warranty  deed  free  of 
dower  claim  or  other  Incumbrance  when 
the  purchase  money  was  paid,  to  wit.  one 
half  in  three  months,  and  the  balance  in 
four  months  from  the  first  payment,  or  as 
soon  as  the  deed  should  he  made;  three 
dollars  of  it,  however,  being  then  paid. 

It  Is  snggestive  npon  the  question  of  the 
then  value  of  the  purchase,  and  as  regard- 
ed by  Horsley,  that  his  agent,  who  made 
It,  was  to  get  $80  for  his  pay,  or  as  much 
as  Wollnms  was  to  receive  for  all  he  sold, 
and  also  that  this  agent  does  not  teRtlfy 
In  the  case.  The  purcliase  money  was 
not  paid  as  stipulated,  but  the  reosnn 
given  is  that  it  was  a  sale  ot  the  minerals 
by  the  arre,  and  the  quantity  of  land 
was  not  known,  and  Wollnms  refused  to 
«nrvey  It.  Nothing  npiieara  to  have 
transpired  between  the  parties  until  the 
flummer  after  the  trade,  when  Horsley  de- 
manded a  deed.    He  says  he  sent faia  agent 


to  do  so  before  that  time,  but  It  does  not 
appear  that  he  did  so.  In  Det-piiiber.  1SS8, 
this  suit  was  brought  for  a  specific  per- 
formance of  the  contract.  The  it<aij  de- 
fense Is  that  it  was  procured  through  un- 
due advantage,  and  under  such  circum- 
stances that  in  equity  its  performance 
should  not  be  decreed.  The  answer  also 
sets  up  Inability  to  convey  with  contin- 
gent right  of  dower  relinijuished,  as  the 
wife  refufcd  to  unite  In  the  deed:  but  it 
Is  alleped,  and  not  denied,  that  the  hus- 
band Induced  this  refnsal  by  her,  and  the 
appellee  offered  to  accept  a  conveyance 
without  her  relinquishment,  a  proiier  re- 
duction of  the  purchano  money  being  al- 
lowed. Pom.  Con  t.  S  488.  The  specific  ex- 
ecution of  the  contract  was  ordered. 
Oonsidering  nil  the  circumstances,  and  the 
rnle  applicable  In  such  a  case,  the  judg- 
ment should  not  be  upheld.  There  Is  a 
distinction  between  the  case  of  a  plain- 
tiff asking  a  specific  performance  of  a  con- 
tract In  equity  and  that  ot  a  defendant 
resisting  such  a  performance.  Its  specific 
execution  Is  not  a  matter  of  absolute  right 
in  the  party,  but  of  sound  discretion  in 
the  court.  It  requires  less  strength  of  case 
on  thn  side  of  the  defendant  to  resist  thn 
bill  than  It  does  upon  the  part  of  the 
plaintiff  to  enforce  It.  It  the  court  refuses 
to  enforce  specifically,  the  party  Is  left  to 
his  remedy  at  law.  Thus  a  hard  or  nn- 
consclonable  bargain  will  not  be  specl de- 
ally  enforced,  nor.  If  the  decree  will  pro- 
duce Injustice,  or  under  all  theclrcunnstan- 
ees  he  Ineqnitable,  will  It  be  rendered.  In 
other  words,  a  court  of  equity  will  not 
exercise  its  power  in  this  direction  to  en- 
force a  claim  which  Is  not,  under  all  the 
clrcnmstance8,Jn8taa  between  the  parties, 
and  it  will  allow  a  defendant  to  resist  a 
decree  where  the  plaintiff  will  not  always 
be  allowed  relief  npon  the  same  evidence. 
A  contract  ought  not  to  be  carried  Into 
specific  performance  nnless  Itbejnstand 
fair  in  all  respects.  When  this  relief  Is 
sought,  ethics  are  considered,  and  a  court 
of  equity  will  aometlmeB  refuse  to  set 
aside  a  contract,  and  yet  refuse  Its  specific 
performance.  8tory  says:  "Courts  ot 
equity  will  not  proceed  to  decree  a  specific 
performance  where  thecontract  Istounded 
In  fraud.  Imposition,  mistake,  undue  ad- 
vantage, or  gross  misapprehension,  or 
where,  from  a  change  of  circumstances  or 
otherwise,  It  would  be  unconscientious 
to  enforce  It."  2  Story,  Eq.  Jur.  $  750a. 
Kent  also  says:  "It  Is  a  rnle  inequity 
that  all  the  material  tacts  must  be  known 
lo  both  parties  to  render  the  agreement 
fair  and  just  In  all  its  parts;  and  it  is 
against  all  the  principles  of  equity  that 
one  party,  knowing  a  material  Ingredient 
In  an  agreement,  should  be  permitted  to 
suppress  it,  and  still  call  for  a  specific 
performance. "  2  Kent,  Comm.  p.  481.  It 
was  held  In  Patterson  v.  Bloomer,  95 
Amer.  Dec.  218,  and  the  samerule  has  been 
nnnonnced  In  other  cases,  that  an  appli- 
cation for  specific  performancels  addressed 
to  the  court's  sound  discretion,  and  will 
not  be  granted  unless  the  contrart  Is 
made  according  to  legol  requirements.  Is 
certuin,  reasonable,  ei|uitable,  mutual,  on 
sufficient  consideration,  conHistent  with 
pabltc  policy,  and  is  free  from  gross  mis 
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appreheoaUin,  fraud,  snrpriiie,  or  mistake. 
The  appellee  teatlfleii  tlint  lie  did  not 
know  anything  as  to  the  mineral  value  of 
thia  land  when  the  contract  was  made, 
but  it  la  evident  be  had  a  thorough  knowl- 
edge of  the  value  in  this  respect  of  lands 
generally  In  that  section,  and  of  the  de- 
velopmeuta  then  in.  progreaa  or  near  at 
band.  All  this  was  unknown  to  the  ap- 
pellant. It  la  evident  bis  laud  was  valua- 
ble altuoBt  altugetber  In  a  mineral  point 
of  view.  While  it  ie  not  ahown  what  it 
was  worth  at  tbe  date  of  the  contract, 
yet  it  la  proven  to  have  been  worth  In 
April,  1S89,  $15  an  acre,  and  that  this 
value  ariaea  almost  altogether  from  ita 
mineral  worth;  and  yet  the  appellee  Is 
asking  the  enforcement  of  a  contract  by 
means  of  which  be  seeks  to  obtain  all  tbe 
oil.  gas,  and  minerals,  and  the  virtual 
control  of  the  land,  at  40  cents  an  acre. 
Tbe  intereat  be  claims  under  tiie  contract 
Is  substantially  the  value  of  the  land. 
Equity  should  not  help  such  a  harab  bar- 
gain. The  appellee  shows  pretty  plainly 
by  his  own  testimony  that  when  tbu  con- 
tract was  made  he  was  advised  of  tbe 
probability  of  tbe  building  of  a  railroad  in 
that  locality  In  the  near  future.  His 
agent,  when  tbe  trade  was  made,  asanred 
the  appellant  that  be  would  never  be  both- 
ered by  the  contract  during  his  lifetime. 
He  was  lulled  In  the  belief  that  the  Rip 
Van  Winkle  sleep  of  that  locality  In  former 
days  was  to  continue,  and  tbe  grossly 
Inadequate  price  of  thia  pun-haae  can  only 
be  accounted  for  upon  tbe  ground  that 
tbe  appellant  was  misled  and  acted  under 
gross  misapprehenHlon.  The  contract 
was  not  equitable  or  reasonable,  or 
grounded  upon  autUclent  consideration, 
and  no  interest  bas  arisen  In  any  third 
party.  A  court  of  equity  should  therefore 
refuse  Its  specific  enforcement,  but  the  ap- 
pellant ahould  have  what  was  In  fact  paid, 
with  its  interest,  and,  when  this  is  done, 
bis  petition  should  be  dismiased.  Judg- 
ment reversed,  and  cause  remanded  tor 
proceedings  consistent  with  this  opinion. 


Caroill.  ▼.  Commonwealth. 
(Court  0/  AppedU  oj  Kentucky.    Deo.  18, 1893.) 
Abductios  —  EviDEirca  —  Instruction  —  Jdbt 

TlKINS  k  FOKMEB  VERDICT  TO  ThEIK  RoOM. 

1.  Tbe  finding  of  the  jury  in  a  criminal  case 
will  Dot  be  reversed  on  appeal  simply  because 
the  evidence  is  conSictlng. 

2.  Where  a  witness  testifies  to  what  defend- 
ant swore  on  the  former  trial,  which  does  not 
amonnt  to  a  confession,  it  is  not  error  for  the 
court  to  fail  to  instruct  the  jury  under  Grim. 
OodCj  I  240,  which  provides  that  a  confession  of 
a  defendant,  unless  made  in  open  court,  will  not 
wan-ant  a  conviction  unlexs  accompanied  by 
other  evidence  that  such  offense  was  coniraitted. 

a.  The  action  of  the  court  in  permitting  the 
state  to  introduce  a  witness  and  prove  by  her  a 
statement  of  accused,  after  the  close  of  the  evi- 
dence on  both  sides,  will  not  be  disturl>ed  on  ap- 
peal in  the  absence  of  a  manifest  abuse  of  dis- 
cretion. 

4.  On  a  trial  for  detaining  a  woman  with 
intent  carnally  to  itnow  her  it  is  not  proper  for 
defendant  to  prove  specific  acts  of  her  nnchasti- 
tf  with  other  men. 

6.  Crim.  Code,  S  248,  provides  that  a  Jury, 
upon  retiring  to  deliberate  aa  to  a  finding,  may 


take  with  them  all  papers  and  other  things  that 
hare  been  given  in  evidence.  Held,  where  the 
jury,  on  the  second  trial  for  detaining  a  woman 
against  her  will  with  intent  carnally  to  knov» 
her,  tnnl^  the  indictment  to  their  room,  on  the 
back  of  wiiich  was  written  the  former  verdict, 
and  without  objection  by  defendant,  that,  in  the 
absence  of  any  showing  that  it  infineuced  them, 
their  verdict  will  not  be  disturbed  on  appeid. 

Appealfrom  circuit  court.  Graves  county. 

"To  l)e  offlclaily  reported." 

Frank  Cargiil  was  convicted  of  detain- 
ing Lillian  Tarbroger  against  her  will, 
with  Intent  carnally  to  know  ber,  and  ap- 
peals.   Affirmed. 

Hittith  A  Rabbins,  for  appellant.  Wm. 
J.  Headrlck,  for  the  Commonwealth. 

Hoi.T,  C.  J.  This  is  the  second  convic- 
tion of  the  appellant,  Frank  Cargiil,  for 
detaining  Lillian  Yarbroger  against  ber 
will,  with  tbe  intention  of  having  carna) 
knowledge  with  ber.  The  punlxhoient 
awarded  on  the  first  trial  was  8  years, 
and  upon  the  iaat  trial  'A}i  years,  in  the 
penitentiary.  Tbe  case  upon  tbe  former 
appeal  will  be  found  reported  in  13  8.  VV. 
Kep.  916.  The  testimony  in  qnite  conflict- 
ing whether  tbe  conduct  of  the  appellant 
was  against  her  will;  but,  under  the  rule 
that  governs  this  court  in  a  criniiuHl  case, 
the  fact  that  It  la  conflicting  forbids  a  re- 
versal, although  tbe  weight  of  tbeevidence 
may  seem  to  us  to  be  upon  tbe  side  of  tbe 
appellant.  In  such  caae  the  finding  of  the 
jury  is  conclnsive,  and.  In  tbe  absence  of 
Bubstantial  legal  error,  the  verdict  must 
stand. 

Complaint  is  not  made  of  the  Instruc- 
tions, save  it  la  said  the  entire  law  of  tbe 
caae waa  not  given  tothejnry.  It  Jsurged 
that  this  consisted  in  failing  to  instruct 
under  section  240  of  the  Criminal  Code, 
which  provides  that  a  confession  of  a  de- 
fendant, unless  made  in  open  court,  will 
not  warrant  a  conviction,  onlesa  accom- 
panied with  other  evidence  that  such  an 
offense  wa>i  committed.  A  case  wau  not, 
tiov^ever,  presented  for  such  an  inntruc- 
tinn.  A  witness  testified  to  what  the  ac- 
cused had  sworn  upon  the  former  trial. 
It  did  not,  however,  in  tbe  least  degree 
amonnt  to  a  confession.  His  then  testi- 
mony, as  proven  by  this  witnesa.  who  waa 
then  a  juror,  if  true,  showed  that  lie  did 
not  coraniit  the  offense  charged,  but  tlie 
woman  was  a  willing  party  to  ail  that  oc- 
curred. 

After  thecloae  of  the  evidence  upon  both 
sides  tbe  court  permitted  the  state  to  in- 
troduce a  witneas,  and  prove  by  her  a 
statement  of  the  accuaed.  Tbe  trial  court 
ban,  in  tbe  interest  of  justice,  a  broad  dis- 
cretion in  such  a  matter,  and,  in  the  at>- 
sence  of  a  manifest  abuse  of  this  discretion, 
its  action  should  not  hedlaturbed;  and 
there  la  no  sufficient  reason  to  do  solo  this 
instance. 

Tbe  accused  ottered  to  provespeelflc  acts 
of  uncbastity  with  other  men.  The  evi- 
dence was  properly  rejected.  If  this  ner« 
true,  it  would  not  have  ahown  that  the 
appellant  was  not  guilty  of  detaining  her 
for  an  iminural  purpose,  against  her  will. 
In  rape  tbe  character  of  the  prosecutrix 
for  chastity  may  belmpenched,  but  it.  must 
be  done  by  evidence  of  ber  general  reputa- 
tion, and  not'  by  proof  of  particular  in- 
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Btancea  of  nncbaatity.  2  Qreenl.  Et.  §  214. 
While  the  lanKoagool  the  state'e  attorney 
in  the  argrument  of  the  case  was  quite  em- 
phatic In  BayioK  that  the  testimony  of  the 
accused  showed  him  to  be  an  infamouB 
perjured  scoandrel,  yet  it  did  not  pass  the 
proper  limit,  looltlnK  at  the  evidence  from 
bis  Rtondpolnt. 

The  groDOd  mostly  relied  on  in  argu- 
ment for  a  rerersal  Is  that  the  lory,  when 
they  retired  to  make  their  verdict,  took 
with  them  to  their  Jury  room  the  indict- 
ment, and  that  upon  the  back  of  it  was 
written  the  former  verdict.  Tbe  Criminal 
rode  (section  248)  provides  that  a  Jury, 
upon  retiring  to  deliberate  as  to  a  finding, 
may  take  with  them  all  papers  and  other 
thlni2;s  that  have  been  given  In  evidence. 
It  hns  always  been  cuntomary' and  is 
proper  for  them  to  take  the  indictment. 
That  the  indorsement  of  the  former  ver- 
dict was  allowed  to  remain  on  it  was,  of 
course,  an  overslKht;  but  the  appellant 
made  noobjeciion.and  it  was  bis  tfusiness, 
as  much  as  that  of  the  other  side,  to  see 
that  the  proper  papers  were  taken  by  the 
Jury,  and,  if  not  being  done,  to  call  the 
court's  attention  to  it.  By  proper  vig- 
ilance upon  bis  part,  his  right  of  objection 
would  have  been  available  to  him.  Ad 
accused  has  a  right,  of  which  be  cannot 
be  deprived,  to  be  In  court  when  the  cane 
Is  submitted  tothejury.  Be  has  a  right 
to  see  what  papers  they  take  to  their  jury 
room,  and  to  make  any  question  be  desires 
relative  thereto.  It  the  jur.vmen,  or  any 
of  them,  saw  the  Indorsement,  it  does  not 
appear,  however,  to  have  controlled  their 
verdict.  They  did  not  find  a  like  one,  and 
the  Judgment  is  affirmed. 


A'ADLINGTOiV  V.  NKWPOKT  NbWB  *  M.  V. 

R.  Co. 

(Court  of  Appeals  of  Kentucky.    Dcu.  6,  1893. ) 
Hastbb  akd  Servant  — In-jukies  in  Ferfokmino 

EXTHA   BeRTICES. 

1.  It  is  not  such  negligence  on  the  part  of  a 
■ection  boss  to  send  a  section  hand,  after  a 
day's  labor,  to  signal  passing  trains  of  danger, 
as  will  sustain  a  right  of  action  against  the 
company  for  bis  death,  where  it  appears  that 
such  work  was  customary  for  section  hands, 
and  that  the  section  hand  was  willing  to  do 
the  work,  knowing  that  he  would  be  paid  extra 
therefor. 

2.  It  was  customary  to  furnish  persons  or- 
dered to  signal  trains  of  danger  with  tK>th  a 
white  and  a  red  light,  the  white  light  being 
best  adapted  to  show  dangerous  places  in  the 
track,  and  the  red  light  to  give  sisals  with. 
In  order  to  stop  a  train  with  a  white  light,  it 
would  be  necessary  to  swing  the  licht  across 
the  track,  while  with  a  red  ligtit  the  signal  could 
be  given  from  a  point  not  on  the  track.  Held, 
that  a  failure  to  furnish  such  section  hand  with 
a  red  liglit  was  not  such  negligence  as  would 
give  a  cause  of  action  against  the  company  for 
his  death  where  he  was  killed  while  on  duty,  if 
there  is  nothing  to  show  that  there  was  any 
danger  to  be  signaled,  or  that  he  had  any  occa- 
sion to  use  a  red  light. 

Appeal  from  circuit  conrt,  Lyon  coanty. 
"Hot  to  be  offlcially  reported." 
Action  by  8nrah   Wadlinglon    against 
the  Newport  News  &   MissiSHlppl  Valley 
Railroad  Company  to  recover  (or  the  al- 
leged negligent  kllllug  of  her  bmsbaud  by 


defendant.     Judgment     tor     defendant. 
Plaintiff  appeals.    Affirmed. 

T.J.  Viatklns.tor  appellant.    F.  A.  Wil- 
son and  P.  H.  Darby,  for  appellee. 

Holt,  C  .T.  Alfred  Wadllngton  was  a 
section  band  on  appellee's  road.  He  was 
sent  by  his  section  boss,  upon  a  certain 
night,  after  It  had  been  raining,  to  watch 
at  a  certain  cut,  and  give  warning  to 
passing  trains  of  any  danger.  It  was  cus- 
tomary for  tne  section  hands  to  perform 
this  service,  they  getting  pay  for  it.  He 
was  killed  about  midnight,  not  a  great 
distance  from  the  place  where  be  had  been 
sent  to  watch,  by  a  passing  train.  His 
widow  sues  to  recover  damages;  the 
ground  being  that  bis  death  resulted  from 
the  wiiirui  neglect  of  the  company's 
agents.  The  petition  avers  that  it  was 
caused  by  his  being  required  to  perform 
the  service  after  a  day's  labor,  and  when 
be  was  so  worn  pliyeically  as  to  be  una- 
ble to  care  (or  himself;  also  that  the  engi- 
neer of  the  train  tailed  to  stop  it,  and  save 
the  life,  when,  by  proper  care,  he  could 
have  done  so.  The  appellant  offered  evi- 
dence tending  to  show  that  her  husband 
was  killed  by  the  passenger  train,  and 
that  he  had  l>een  sent  to  render  the  service 
above  named.  She  introduced  no  eyewit- 
ness of  the  accident,  and  no  testimony 
as  to  the  circumstances  of  the  killing.  At 
the  close  of  the  appellant's  teatiinouy  the 
attorneys  for  the  appellee  asked  that  the 
Jury  be  told  to  find  for  it.  The  court,  act- 
ing perhaps  upon  the  erroneous  idea  that, 
although  the  ground  of  the  action  was  al- 
leged willful  neglect,  the  burden  rested  up- 
on the  appellee  to  show  its  absence,  said 
It  would  be  more  satisfactory  to  him  to 
hear  the  engineer  testify  who  had  charge 
of  the  train,  before  the  making  uf  the  mo- 
tion, and  required  It  to  introduce  bim 
The  appellant  made  no  objection.  He 
testifled  that,  although  be  was  on  the 
lookout,  he  saw  no  light,  and  did  not  see 
the  deceased  until  Just  a  moment  be(ore 
he  was  struck,  when  it  was  too  late  to 
save  him;  that  the  train  was  running  at 
about  83  miles  an  hour,  and  the  deceased 
either  had  no  light  burning,  or  was  hold- 
ing it  on  the  other  side  cf  him  from  the 
train,  else  the  witness  would  have  seen  It, 
as  the  night  was  quite  dark,  and  the 
track  straight  and  nearly  level  tor  about 
a  mile  before  the  train  reached  the  de- 
ceased. At  the  close  of  this  testimony 
the  appellee  again  renewed  its  motion  for 
a  peremptory  instruction,  and  it  was 
granted.  It  is  now  urged  that  this  slmuld 
not  have  been  done  after  the  introduction 
of  the  engineer  as  a  witness  by  the  appel- 
lee. It,  however,  had  a  right  to  cease  ot- 
tering evidence  whenever  it  desired.  It 
had  only  Introduced  a  witness  l>y  the 
court's  request  and  direction;  and,*itthe 
appellant's  evidence  failed /n  toto  to  sup- 
port a  cose,  and  had  not  been  supplement- 
ed by  that  introduced  by  the  company, 
then  the  instruction  was  proper.  The 
rule  la  too  well  settled  In  this  state  to  need 
the  citation  of  authority  that.  If  there  be 
any  evidence,  however  slight,  to  support 
a  recovery,  the  case  should  be  allowed  to 
go  to  the  jury.  Willful  neglect,  however, 
must  be  shown.    It  will  not  be  presumed. 
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It  1b  evident  the  deceased  Trent  willingly 
to  perform  the  duty.  It  had  always  been 
viiRtomary  for  the  section  liands  to  render 
this  service.  Ue  knew  be  was  to  be  paid 
tor  It.  Tlie  section  boss,  In  having  him 
do  It,  was  only  perforinlBg  a  proper  and 
customary  dnty.  He  was  a  stuut,  able- 
bodied  man,  and,  noder  such  circumstan- 
ces, the  charge  of  willful  neglect  does  not 
lie  upon  this  groaod. 

This  record  falls  to  show  what  the  de- 
ceased was  doing  when  be  was  killed.  It 
is,  and  will  likely  always  remain,  a  mys- 
tery. There  is  no  evidence  whatever  up- 
on the  ap[)elIant'spartto  show  that  those 
in  charge  of  the  train  knew  of  the  presence 
of  the  deceased  upon  the  track  before  he 
was  killed.  It  was  at  a  point  where  the 
train  had  a  right  to  run  at  a  rapid  rate; 
and,  if  ttie  teHtiuiony  of  the  engineer  be 
consulted,  It  appears  the  fact  that  the  de- 
ceased was  on  the  track  was  not  known 
in  time  to  save  bim  from  injury. 

It  was  proven,  however,  upon  the  trial, 
that  be  was  sent  out  to  watch  the  track 
with  only  a  lamp  giving  a  white  light, 
and  that  it  is  usual  to  furnish  a  man  not 
only  with  it,  that  be  may  see  and  look  for 
dangerous  places,  but  also  with  one  giv- 
ing a  red  light,  to  signal  trains  Id  case  of 
danger.  The  usual  light  for  signaling  the 
movements  of  trains  is  a  white  one;  but 
the  red  one  Is  used,  and  better  adapted, 
perhaps,  to  giving  notice  of  danger.  The 
white  light,  when  swung  across  the  track, 
will,  however,  stop  a  train.  It  is  there- 
fore said  that  It  was  necessary  for  the  de- 
ceased, in  order  to  signal  danger,  to  get 
upon  the  track,  and  there  swing  his  lan- 
tern; whereas,  if  he  had  been  provided 
with  the  red  light  also,  be  could  have 
done  so  without  getting  on  the  track; 
that,  having  to  get  on  the  track,  he  was 
likely  to  be  deceived  as  to  the  distance  of 
tlie  train  from  blm,  or  to  expose  himself, 
by  Its  too  near  approach,  in  an  effort  to 
Atop  it.  There  Is  an  entire  absence  of  evi- 
dence, however,  showing  that  the  deceased 
was  making  any  effort  to  sigual  the  stop- 
ping of  the  train,  or  that  there  was  any 
danger  whatever  that  rendered  It  ueces- 
«ary.  In  fact,  it  may  be  said  it  was 
shown  there  was  none,  as  the  train,  after 
stopping  and  picking  up  the  body  of  the 
deceased,  proceeded  on  its  way,  and  no 
danger  appeared.  Instead,  therefore,  of 
Its  being  shown  that  tbe  deceased  was 
trying  to  signal  danger  to  the  coming 
train,  it  is  to  be  presumed  he  was  not,  as 
it  Is  affirmatively  shown  no  danger  exist- 
ed, and  there  was  no  need  of  such  a  sig- 
nal, or  of  stopping  the  train.  This  being 
so,  he  had  no  buslnesb  on  the  track.  The 
alleged  willful  neglect  in  failing  to  furnish 
tbe  additional  lamp  Is  not  set  out  In  the 
petition,  the  grounds  stated  being  the 
sending  of  the  deceased  to  render  the  serv- 
ice when,  as  alleged,  he  was  exhausted  by 
his  day's  labor,  and  tbe  alleged  failure  of 
those  in  charge  of  the  train  to  save  his  life 
when  they  could  have  done  so.  But,  aside 
from  the  omission  of  this  ground  in  tbe 
petition, '  tbe  evidence  entirely  falls  to 
show  that  occasion  existed  tor  the  use  of 
the  red  light  when  tlie  accident  occurred, 
or  that  the  deceased  was  then  engaged  in 
an  effort  to  stop  the  train.    For  aught 


that  appears,  be  may  have  fallen  asleep 
upon  the  track,  or  been  walking  upon  It 
with  his  back  to  the  coming  train,  with- 
out his  light  burning,  orit  in  front  of  him, 
and  failed  to  notice  its  approach.  So  far 
as  tbe  record  discloses,  therefore,  tbe  color 
of  the  lamp  furnished  to  blm,  or  the  fact 
that  but  one  was  furnished.  Is  Immateri- 
al. Certainly  the  charge  of  willful  malice 
is  not  thereby  sustained.  In  nar  opinion, 
there  was  no  evidence  whatever  to  sup- 
port the  charge,  and  the  peremptory  in- 
strnctlon  to  find  for  the  company  was 
therefore  proper.    Jndgment  afflrmed. 


CiNciN.vATi,  N.  O.  &  T.  P.  By.  Co.t.  Bub- 

SBLU 

(Supreme  Court  of  Tetmegsee.    Nov.  18, 1893.) 

lUiuto^D  Companies— KiLLiNe  Stock  —  Aonoir 
roR  Damagbs — Appbaisbmbkt. 

LActB  1891,  c.  101,  {  2,  provides  that  • 
railroad  company  shall  be  absolutely  liable  for 
all  live  stock  killed  or  injured  by  trains  oa  un- 
fenced  tracks.  Section  3  exonerates  the  com- 
pany from  liability  where  the  tracks  are  fenced; 
section  4  provides  that  the  value  of  stock  killed 
OP  Injured  on  an  unfenced  track  may  be  ap- 
praised, and  that  tbe  report  of  the  appraisers 
shall  be  prima  facie  evidence  of  value;  and  sec- 
tion 5  provides  that  after  appraisenent  the  com- 
pany sLall  pay  the  owner  within  60  days  after 
presentment  of  the  claim,  otherwise  the  com- 
pany shall  be  liable  in  an  action  on  the  claim 
for  reasonable  attorney's  fee  in  addition  to 
such  appraised  value.  Edd,  that  It  was  not 
necessary  to  take  the  steps  provided  by  sections 
4,  6,  before  bringing  an  action   under  section  2. 

2.  The  failure  to  make  the  appraisal  does  not 
render  it  necessary  to  bring  the  action  under  MilL 
&  V.  Code,  S 1298,  subd.  i,  and  section  1209,  pro- 
viding that  every  railroad  company  that  fails  to 
keep  the  engineer,  fireman,  or  some  other  per^ 
son  on  tbe  locomotive  to  watch  for  persons,  an- 
imals, or  other  obstructions  on  the  track,  or  to 
whistle  or  put  on  tbe  brakes  In  case  any  ob- 
struction is  discovered,  shall  be  liable  for  all 
damages  to  persons  or  property,  resulting  from 
any  accident  or  coUidon  that  may  occur. 

Appeal  from  law  court  of  Bockwood ;  S. 
A.  RoDOKRB,  Judge. 

Action  by  W.  ri.  Rassell  against  the 
Cincinnati,  New  Orleans  Sc  Texas  Paclflc 
Rbllway  Company,  to  recover  damagesfor 
killing  a  bull.  .ludgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

Wright  &  Wrigbt,  for  appellant.  Welek- 
er  &  JaeNutt,  for  appellee. 

Caldti  KI.L,  J.  This  la  an  action  of  dam- 
ages, brought  by  W.  H.  Russell  against 
tbe  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Company  for  killing  a  ball. 
The  suit  was  commenced  before  a  Jaatice 
of  the  peace,  from  whose  jndgment  the 
rail  way  company  appealed  to  the  circuit 
court.  In  the  latter  court  verdict  and 
judgment  were  rendered  in  Russell's  favor 
for  9-40,  and  the  railway  company  appealed 
in  error  to  this  court. 

On  the  trial  witnesses  were  examined  as 
to  the  condition  of  the  defendant's  track 
with  reference  to  fencing,  and  as  to  the 
killing  and  value  of  the  bull,  no  previous 
appraisement  baring  t>een  made.  The 
trial  judge,  conceiving  the  case  to  be  con- 
trolled by  chapter  101  of  the  Acts  of  I8!>1. 
refused  to  admit  evidence  as  to  the  obser- 
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vaace  or  nonobaervance  of  the  precau- 
tions preacrlbert  by  subsection  4. 8129S,  Mill. 
■&  V.  Codf,  and  Instructed  the  Jury,  amoDE 
-other  thlngrt,  substantially  as  Follows: 
(1)  That,  ir  the  plaintiff's  ball  was  killed 
by  the  moving;  train  of  the  defendnnt  up- 
on an  unfenced  track,  the  plaintiff  was  en- 
titled to  recovery;  and  (2l  that,  If  the  an- 
imal was  so  killed  upon  a  fenced  track,  the 
plaintlfT  was  not  entitled  to  a  recovery. 
En'or  Is  assljciied  npoa  the  rullnK  as  to 
«vldenoe  and  upon  the  charge.  Confessed- 
ly both  are  In  conformity  with  sections 
2  and  3  or  chapter  101,  Acts  1^1,  but  coun- 
-sel  for  appellant  deny  that  this  case  comes 
within  the  provision  of  that  act.  The 
contention  in  that  this  case  shonld  have 
been  tried  under  sections  129S,  1299,'  and 
1300  of  the  Code,  because  the  plaintiff  did 
not  have  his  bull  appraised  before  suit, 
nnd  then  sue  upon  the  appraisement,  as 
authorised  by  sections  4  and  5  of  the  said 
Oft  uf  1891.  In  other  words,  the  insistence 
Is  that  the  said  act  created  a  new  remedy, 
without  affecting  the  old*  one;  that  said 
■act  is  to  be  treated  as  a  whole,  and  the 
provisions  of  sections  2  and  8  cannot  be 
made  available,  unless  those  of  sections  4 
and  .5  be  first  puraned.  To  that  view  we 
cannot  agree.  The  object  of  the  act  In 
qnestioo  was  to  Induce  the  railroad  com- 
panies to  fence  their  tracks,  primarily  In 
the  Interest  oi  the  traveliuK  public,  and, 
secondarily,  for  the  protection  of  live  stock 
along  the  line  of  travel.  It  greatly  mod- 
ifies, and  In  a  larjre  measure  supersedes, 
the  prevlonsly  exlstin^^^law,  which  had  no 
reference  to  the  fenced  or  unfenced  condi- 
tion of  the  railroad.  Railroad  Co.  v.  C'rl- 
der,  91  Tenn.  — ,  19  8.  W.  Rep.  610-622. 
The  act  of  1891  makes  no  imperative  re- 
quirement theft  railroad  companies  shall 
fence  tbelr  tracks,  but  it  holds  oat  very 
potent  and  unmistakable  inducements  to 
that  end.  The  second  section  makes  rail- 
road companies  absolutely  liable  in  dam- 
age for  all  live  stock  killed  or  Injured  by 
moving  trains  upon  unfenced  tracks, 
(Railroad  Co.  v.  Sadler,  91  Tenn.  — .  19  S. 
W.  Rep.  818;)  and  section  8  gives  them 
complete  exoneration  from  liability  where 
their  tracks  are  fenced.  These  are  weighty 
Inducements  to  the  end  sought  by  the  iea^ 
ielature,  the  one  being  In  the  nature  of 
panlshment  for  a  failure  to  fence,  and  the 
other  In  the  nature  of  a  reward  for  fen- 
cing. The  borden  cast  npon  the  railroad 
companies  by  the  second  section  is  abso- 
lote  liability  for  the  actual  damage  done. 
The  owner  may  have  the  advantage  of  a 
piimn  tiicki  cnHB  aa  to  the  amount  of  the 
damage,  and  of  a  recovery  for  reasonable 


'Code,  I  1298,  snbd.  4,  provides  that  "every 
railroad  compeny  shall  keep  the  entdnper,  fire- 
man, or  some  other  person  upon  the  locomotiye, 
always  upon  the  lookout  ahend:  and  when  any 
person,  animal,  or  otber  obstruction  appe.ir3  upon 
the  road,  the  alarm  whistle  shall  hp  sounded,  the 
brakes  pnt  down,  and  every  possible  means  em- 
ployed to  stop  the  trnin  and  prevent  an  accident." 
oeotioD  1290  provides  that  every  railroad  com- 
pany that  folia  to  observe  these  precantiona,  or 
canse  them  to  be  observed  by  its  agents  or 
servants,  shall  be  responsible  for  all  damafKa 
to  persons  or  property,  occasioned  by  or  resiut- 
Ing  from  any  accident  or  collision  that  may  oc- 
cur." 

T.20s.w.no.24— 50 


attorneys'  fees,  and  thereby  Increase  the 
burden  upon  the  company  In  default,  by 
first  having  the  damages  appraised  and 
then  suing  on  theappraisement.as  provid- 
ed In  sections  4  and  5.  "  Failure  to  fence  is 
made  conclusive  evidence  uf  negitcence 
whenever  live  stock  is  killed  or  injured 
upon  such  an  unfenced  road  by  moving 
engines  or  cars.  The  liability  of  the  com- 
pany for  actual  damages  is  made  the  con- 
sequence of  the  failure  to  fence,  and.  If  the 
offendlngcompany  refuses  to  pay  thepHrna 
tkcie  valoe  of  such  stock,  as  ascertained  In 
the  mode  described  by  the  act,  (section  4,1 
then  it  Is  made  liable  for  an  Increase  In 
damages  to  the  extent  of  reasonable  at- 
torney's fee  in  the  event  It  shall  unsuccess- 
fully litigate  its  liability  for  such  prfina 
facie  value."  Railroad  Co.  v.  Crider.  91 
Tenn.  — ,  19  S.  W.  Rep.  619,  620.  But  the 
owner  is  not  compelled  to  take  the  ad- 
vantages allowed  him  by  sections  4  and 
5  of  the  act.  He  may  avail  himself  of 
them  or  not,  as  he  sees  fit,  and  yet  enforce 
the  liability  established  by  section  2.  Nor 
can  the  defaulting  railroad  company 
avoid  its  liability  under  section  2  by 
showing  that  the  owner  tans  not  taken 
steps  to  increase  its  burdens  as  allowed 
by  sections  4  and  5.  The  killing  of  live 
stock  upon  an  unfenced  track  by  a  moving 
train  or  engine  fixes  absolutely  the  liabil- 
ity ot  the  defaulting  company  for  the  ac- 
tual value  of  the  stock  killed;  and  that 
may  be  recovered  in  an  ordinary  action 
of  damages,  without  previous  appraise- 
ment, or  the  owner  may  have  an  ap- 
praisement, and  If  the  appraised  value 
is  not  paid  in  60  days  after  presenta- 
tion, be  may  sue  for  the  same,  and,  it  suc- 
cessful, recover  that  amount  and  reason- 
able attorneys'  fees  in  addition.  To  bold 
otherwise  would  in  a  large  measare  de- 
feat the  object  of  the  act.  It  sections  2 
and  8  can  be  made  available  only  when 
there  has  been  a  previous  appraisement, 
one  party  or  the  other  may  prevent  their 
application  In  any  case.  The  owner  may 
not  know  of  the  killing  of  his  stock  In  time 
to  have  the  appraisement  made.  The  no- 
tice prescribed  by  the  first  section  may  be 
impossible,  or  it  may  be  intentionally 
withheld,  and  tbe  owner  may  not  other- 
wise learn  of  the  killing,  until  the  dead 
body  is  buried  or  consumed.  In  such  a 
case,  without  fault  of  tbe  owner,  no  ap- 
prnlHcment  can  be  made,  and,  as  a  conse- 
quence, tbe  railroad  company,  which,  in 
disregard  of  the  purpose  of  the  act,  has 
failed  to  fence  its  track,  escopes  tbe  lia- 
bility prescribed  in  the  second  section.  Oa 
tbe  otber  hand,  the  owner  may  know  ot 
the  killing  of  his  stock  from  the  first,  and 
may  designingly  fail  to  have  an  appraise- 
ment made,  and  In  that  way  deprive  the 
railroad  company,  which  has  not  carried 
out  tbe  legislative  object  by  fencing  its 
track,  of  the  exemption  offered  by  the 
thlnl  section.  As  a  further  result  of  tbe 
construction  contended  for  by  counsel  ot 
appellant,  the  owner  would  have  two  in- 
dependent remedies,  one  under  the  old 
law  and  another  under  the  new,  to  either 
of  which  he  might  resort  If  the  track  be 
not  fenced,  and  tbe  former  of  which  he 
might  pursue  If  the  track  be  fenced ;  and 
tbe  only  sure  escape  tor  tbe  railroad  corn- 
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pany  wonld  lie  through  a  compliance  with 

both  lawt)  at  ths  sarae  time.— with  the 
old  by  obaprrinK  the  precaations  pre- 
serihed  by  BubeectioD  4  of  section  1298  of 
tbeiCode,  and  with  the  new  by  fencinK  its 
track  in  obedience  to  the  act  of  1891.  A 
conHtructlon  with  the  conaequencea  bo  un- 
equal and  partial  will  not  be  adopted  in 
the  absence  of  words  IndicutinK  nnmis- 
takably  that  it  wan  bo  intendeil  by  the 
leiiifllature.  The  rullnjc  upon  evidence  and 
the  iuHtruotiun  upon  the  law  ol  the  case 
were  correct.    Affirm,  with  coats. 


MuRPQT  ▼.  Carun  et  al. 

(Supreme  Court  of  Mlasourl,  Diviaton  No.  i. 
Deo.  22,  IbVJ.) 

Wills— Pheoatort  Words— Rbasoxablb  Pro- 
vision. 

1.  A  testator's  will,  whereby  all  his  propei^ 
ty.  with  tliL'  exception  of  sufficient  thereof  to 
pay  his  debts  and  a  few  legacies,  was  devised 
to  bis  wife  absolutely,  coutaiued  this  clause: 
"It  is  my  wish  and  desire  that  my  wife  con- 
tinue to  provide  for  the  care,  comfort,  and 
education  of  J.  M.,  now  aged  nearly  five  years, 
who  has  been  raised  as  a  member  of  my  fami- 
l3r  since  his  infancy,  and  to  make  suitable  pro- 
vision for  him  in  case  of  her  death,  providing 
that  he  continue  to  b«  a  dutiful  child  to  her, 
and  shows  himself  worthy  of  such  considera- 
tion." Held  that,  the  condition  being  perform- 
ed hy  J.  M.,  the  precatory  words  in  the  will  were 
Buliicient  to  charge  the  property  therein  devised 
with  a  trust  in  bis  favor. 

2.  Where  it  appeared  that  the  property 
amounted  to  over  S8(),000,  and  that  J.  M.  had  al- 
ways been  treated  by  the  testator  and  his  wife 
as  their  child,  and  reared  in  luxury  and  alflu- 
ence,  an  allowance  of  $10,000  to  him  from  such 
estate  is  not  excessive. 

Appeal  from  St,  L.oul8  circuit  court;  L. 
B.  Valuant,  Ju<lKe. 

Action  In  equity  by  Thomas  J.  Murphy 
SKalnBt  Bridget  Carlln  and  others,  as 
heirs  of  Margaret  Whalen,  to  enforce  a 
trust  In  plaintiff's  favor  In  property  de- 
vised by  John  Whalen  to  Margaret. 
Judgment  for  plaintiff.  Defendauts  ap- 
peal.   A  (firmed. 

Rowell  Jt  Ferrtsh,  Raasteur  A  Sebnvr- 
maelier,  and  Joa.  H.  Zumbalvn,  for  appel- 
lants. R.  A.  Bfikewell andJ.  L.  tlornaby, 
tor  respondebt. 

Brace,  J.  This  Is  au  action  In  the  na- 
ture of  a  bill  in  equity  to  enforce  a  preca- 
tory trust  allefced  to  arise  under  the  will 
of  John  Whiilen,  who  died  January  9, 
1882.  The  will  is  dated  May  13,  1880,  and 
provides  as  follows:  First.  For  payment 
of  debts  and  funeral  expennes.  Second. 
Legacy  of  $1,!)U0  to  the  testator's  sister 
Mary  Conners.  Third.  Legacy  of  fl,0UO 
to  Mullle  Curran,  the  child  of  the  testator's 
niece  Ann  Conners.  Fourth.  Legacy  of 
$1,000  to  John  Culllnane  In  recognition  of 
many  years  of  faithful  service.  "Fifth. 
I  give,  bfqneatli,  and  devise  all  the  rest 
of  my  property,  both  real  and  personal, 
and  of  every  kind,  nature,  and  description, 
unto  my  dearly  beloved  wife,  Margaret, 
and  to  her  heirs  and  assigns,  forever;  to 
have  and  to  bold  the  said  proi)erty,  with  all 
privileges  and  appurtenances  thereto  be- 
longing, unto  my  said  wife,  Margaret, 
and    to  her   heirs   and    assigns,  forever. 


Sixth.  It  Is  my  wish  and  desire  that  my 
wife  continue  to  provide  fortbe  care,  com- 
fort, and  education  of  Thomas  Joseph 
Murphy,  now  aged  nearly  five  years,  who 
has  been  raised  as  a  member  of  my  family 
since  his  Infancy,  and  to  make  suitable 
provision  for  him  In  case  of  her  death,  pro- 
viding that  he  continue  to  be  a  dutiful 
child  to  her,  and  shows  himself  worthy  of 
such  consideration."  After  the  death  of 
Whalen,  his  widow,  the  said  Margaret, 
Intermarried  with  William  P.Smythe.  and 
afterwards  died  Intestate,  eeised  of  certain 
real  estate  situate  In  the  city  of  St.  Louis, 
and  described  In  the  petition,  purnbnsed 
by  her  during  her  widowhood  nitb  the 
proceeds  of  property  aciiuired  by  her  by 
said  will.  The  defendants  are  the  heirs 
at  law  of  the  said  Margaret.  The  circuit 
court  found  for  the  plaintiff,  awarding 
bira  the  gross  sum  of  $10,000,  and  charged 
the  same  as  a  lien  upon  said  real  estate, 
and  defendants  appeal.  The  testator,  by 
his  will,  appointed  his  wife  sole  executrix 
thereof,  without  bond.  At  the  time  he 
executed  the  will,  and  at  the  time  nf  his 
death,  he  was  pusdessed  of  a  large  estate, 
and  was  living  In  a  style  befitting  that  es- 
tate, which  was  the  fruit  of  his  own  econ- 
omy and  Industry.  His  widow,  after  pay- 
ing all  the  specific  legacies  contained  in  the 
will,  funeral  expenses,  and  other  liabili- 
ties, received  of  the  personal  estate,  as 
solelegntee  under  the  will,  as  appears  from 
her  last  settlement,  made  April  15,  18H4, 
the  sum  of  9S6.(S30.39,  In  cash  or  its  equiv- 
alent. The  testator  and  his  wife  had  no 
children.  The  iilalntlff,  who  Is  a  minor 
suing  by  his  next  friend,  (at  the  time  of  the 
trial,  of  the  age  of  15  years,)  was  taken 
by  Mrs.  Whalen,  when  he  was  18  roontha 
old.  to  be  reared  as  her  own  child.  He 
was  then  an  orphan,  the  sou  of  respecta- 
ble parents,  and  under  the  control  of  his 
mother's  relations;  his  father  and  moth- 
er both  having  died  but  a  short  time  be- 
fore. He  was  never  formally  adopted  by 
the  testator,  but  was  taken  Into  his  fam- 
ily, given  bis  surname,  and  ever  after- 
wards treated  as  a  favorite  son  by  him 
and  his  wife,  until  they  died,  and  never 
found  out  that  he  was  not  their  son  until 
after  Mrs.  Wbalen's  death.  He  was 
about  7  years  old  when  Mr.  Whalen  died, 
and  about  10  when  Mrs.  Whalen  died; 
was  a  dutiful  child,  and  fully  reciprocated 
the  affection  of  his  supposed  parents. 

1.  The  cardinal  rule  prescribed  by  the 
legislature  of  this  state  lor  "all  courts 
and  others  concerned  in  the  exet^utlon  of 
last  wills"  is  "to  have  due  regard  to  the 
directions  of  the  will,  and  the  true  intent 
and  meaning  of  the  testator.  In  all  mat- 
ters brought  before  them."  Rev.  St.  1889, 
S89Itt.  The  true  Intent  and  meaning  ol 
the  testator  can  bd  best  ascertained  by 
the  courts,  and  those  concerned  In  the  ex- 
ecution of  wills,  by  putting  themselves,  so 
far  us  may  be.  In  the  place  of  the  testator, 
and  reading  all  his  directions  therein  con- 
tained In  the  light  of  his  environment  at 
the  time  it  was  made.  Hall  v.  Htepbens, 
65  Mo.  670:  Noe  v.  Kern.  93  Mo.  873,  6  S. 
W.  Rep.  239;  Suydam  v.  Thayer,  94  Mo. 
49,6  H.  W.  Rep.  502 ;Mnnro  v.  Collins. 96 Mo. 
as,  7  S.W.  Rep.  461 ;  Small  v.  Field,  102  Mo. 
104, 14  S.  W.  Rep.  815;  Long  v.  Timms.  107 
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Mo.  612. 17  S.  W.  Rep.  K!)8.  Wbea  that  In- 
tent and  meanlnK  can  be  thus  clearly  as- 
Gertainetl,  then  all  tecbnical  rules  and  ad- 
judicated cases  In  other  jurisdictions  that 
would  stand  In  the  way  of  its  ezecntlun 
must  be  dUreRarded.  In  Schmncker's 
Estate  V.  Retfl.  61  Mo.  592,  the  prevalllDg 
duccrine  In  regard  to  piecatory  trusts  whs 
recoRulzed  to  be  "that  uo  particular  form 
of  expression  Is  requisite  iu  order  to  cre- 
ate ti  binding  and  valid  trust,  and  that 
words  of  recommendation,  reqnest,  en- 
treaty, wish,  or  expectation  will  impose 
a  liindinK  duty  upon  the  devisee,  by  way 
of  trust,  provided  the  testator  has  point- 
ed out,  with  sulttcient  clearness  and  cer- 
tainty, both  the  subject-matter  and  the 
object  ol  the  trust."  This  rnle  was  again 
recosrnized  by  this  court  in  Noe  v.  Kern, 
supra,  in  wiiicb  it  was  said:  "In  this 
class  of  oases  the  difficulty  is  not  as  to 
what  the  rale  is,  but  as  tn  Its  applica- 
tion." "Every  case  must  depend  upon 
the  construction  o(  the  particular  will  un- 
der consideration.  The  point  really  to 
be  determined  is  whether,  looking  at  the 
whole  context  ol  the  will,  the  testator  In- 
tended to  Impose  an  ohllgatloa  on  hia 
leeatee  to  carry  his  wishes  into  effect,  or 
whether,  having  expressed  his  wishes,  he 
Intended  to  leave  it  to  the  legatee  to  act 
on  them  or  not,  at  hladisrretion."  Ferry, 
TruMtB,  (3d  Ed.)  §  114.  Bigelow,  C.  J.,  iu 
Warner  v.  Bates,  98  Mass.  271),  says  In  re- 
gard to  this  rnle:  "The  criticisms  which 
have  been  sometimes  applle<l  to  this  rule 
by  text  writers  and  In  judicial  opinions 
will  be  found  to  rest  mainly  upon  Its  ap- 
plication In  particular  cases,  and  not  to 
involve  a  doubt  of  the  correctneHs  of  the 
rule  as  a  sound  principle  of  construction. 
Indeed,  we  cannot  understand  the  force 
or  validity  of  the  objections  urged  against 
it,  it  care  is  taken  to  keep  it  in  subordina- 
tion to  thfi  primary  and  cardinal  rule, 
that  the  intent  of  the  testator  Is  to  gov- 
ern, and  to  apply  It  only  when  the  crea- 
tion of  the  trust  will  clearly  subserve  that 
Intent."  As  thus  explained,  this  rule  was 
applied  by  this  court  in  the  case  of  Noe  v. 
Kern,  supra.  In  that  case  a  childless 
married  couple  bad  taken  two  children  to 
raise.  The  wife  was  possessed  of  an  es- 
tate, and  died  before  her  husband.  The 
children  were  the  offspring  of  the  wife's 
deceased  brother.  They  were  both  frail,  in 
bad  health,  and  without  any  menns  of 
'support.  They  bad  been  taken  into  the 
familyrand  treated  as  the  children  of  the 
testatrix  and  her  husband,  though  never 
legally  adopted.  The  wife,  by  her  will. 
devised  and  bequeathed  all  her  estate  to 
her  husband,  absolutely,  and  added,  "I 
make  this  bequest  in  the  full  faith  that  my 
husband  will  properly  provide  for  the 
two  children  for  m.y  deceased  brother, 
Simeon,  whom  we  have  undertaken  to 
raise  and  educate; "  and  appointed  her 
husband  executor  of  her  will.  He  died 
two  days  after  the  death  of  his  wife,  with- 
out having  made  any  provision  in  his  will 
for  the  children:  and  we  held  that  the 
property  devised  to  the  husband  •  was 
charged  by  the  will  with  a  trust  for  the 
benefit  of  the  children.  That  case  Is  strik- 
ingly analogous  to  the  one  in  hand,  and 
most  of  the  objections  nrsed  against  a 


similar  holding  here  are  answered  in  the 
opinion  in  that  case.  As  in  that,  so  in 
this,  case,  both  the  subject-matter  and 
object  of  the  trust  are  pointed  out  ivlth 
Bufflcient  clearness  and  certainty.  The 
precatory  words  In  this  case  are  a  positive 
and  unequivocal  expreHsicin  of  the  wish 
and  desire  of  the  testator;  and  the  fact 
that  the  whole  estate  la  bequeathed  abso- 
lutely, immediately  before  the  precatory 
words  are  used,  ought  not  in  this,  as 
they  did  not  In  that,  case,  to  prevent  the 
trust  from  attaching;  pro  vide  J  such  was 
tlin  intention  of  the  testator.  Knight  v. 
Knight,  3  Beav.  14S;  Bohon  v.  Barrett, 
79  Ky.  378;  Warner  v.  Bates,  98  Mbhs.  274; 
Erickson  v.  Wlllard,  1  N.  H.  217;  Knox  v. 
Knox,  59  Wis.  172,  18  N.  W.  Rep.  155;  Col- 
ton  V.  Colton,  127  V.  S.  300,  8  Sup.  Ct.  Rep. 
1164;  Hill,  Trustees,  p.  71;  1  Jarm.  Wills, 
6S0.  So  that  we  recur  to  the  main  propo- 
sition, as  stated  by  Mr.  Perry :  Did  the 
testator,  in  this  will,  having  expressed 
his  wishes,  intend  to  impose  an  ohli- 
aration  upon  his  legatee  to  carry  them 
out,  or  to  leave  her  to  acton  them  or  not, 
at  her  discretion?  In  considering  this 
question  it  is  to  be  remembered  thnt  the 
devisee  is  the  wife  of  the  testator,  be- 
tween whom  it  Is  not  expected  that  com- 
mands would  be  expressed  in  such  forcible 
language  as  between  strangers,  (Warner  v. 
Bate?,  9^  Mass.  274:  Knox  v.  Knox, 59  Wis. 
182, 18  N.  W.  Rep.  155;)  that  not  only  as 
wife  and  legatee,  receiving  the  great  bulk 
of  his  estate,  was  her  conscience  charged 
with  the  dnty,out  of  the  abundanceof  the 
estate  given  her,  to  make  provision  for 
this  child,  but  that,  without  bond,  she 
was  charged  by  him  and  by  the  law  with 
the  duty  of  carrying  out  "his  directions 
according  to  the  true  intent  and  meaning 
of  tlie  testator."  That  it  was  his  Inten- 
tion that  she  should  be  Imperatively 
charged  with  that  duty  1/ apparent  from 
the  circumstances  surrounding  the  trans- 
action as  well  as  upon  the  face  of  the  will. 
Here  was  a  helpless  Infant,  an  affection- 
ate boy,  reared  in  his  family,  without 
means,  and  without  friends  to  assist  him 
in  the  battle  of  life,  taught  to  regard  the 
testator  as  his  father  and  to  look  to  him 
for  protection,  and  tor  whom  he  seems  to 
have  had  a  father's  affection;  a  woman 
young  enough  to  contract  future  marital 
relations,  that  might  seriously  interfere 
with  the  protection  which  he  knew  she 
waa  then  disposed  to  give  him.  Is  it  not 
more  reasonable  that  be  should  have  in- 
tended to  make  the  provision  for  him  ob- 
ligatory upon  his  wife,  rather  than  to 
leave  his  fate  to  the  whim  and  caprice  of 
herself  or  some  future  husband?  If  this 
boy  had  been  the  testator's  natural  bom 
son,  who  would  have  a  doubt  of  It?  And 
yet  he  seems  to  have  entertained  the  same 
sort  of  affection  for  this  boy,  "who  had 
been  raised  as  a  member  of  liis  family 
since  his  inlancy."  Why.  then,  make  a 
distinction  in  interpreting  his  will?  That 
his  wife  wasto  be  charged  with  the  obliga- 
tion "to  continue  to  provide  lor  the  care, 
comfort,  and  education"  of  the  child,  and 
"in  case  of  her  death  make  a  suitable  pro- 
vision for  him,"  seems  manifest  from  the 
fact  that  he  placed  In  the  will  itself  the 
condition  upon   wblcb  she  was  to  be  re- 
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lexHeiJ  trcim  that  oblisHtlon,  /.  e.,  "shoald 
lie  Bbow  bimsnlt  anwortby  of  such  coo- 
sideratlon."  There  was  no  nwesslty  for 
tbiH  proviflun,  if  his  wife  was  tu  have  nn- 
llinlted  dlBcretlon  to  provide  for  the  plalu- 
tlft  or  not,  as  she  might  chooKe.  He 
named  theconditiou.and  {expresalo  anius 
excluslo  alteriuH)  the  only  coodition,  upon 
which  ber  failure  to  execote  hia  wishes  in 
that  behalf  should  be  excused.  Hence, 
the  condition  bein^  performed,  the  duty 
became  imperative.  In  the  will  and  the 
circumstances  of  this  case  Is  found  an  apt 
lltostration  o(  the  testator's  idea  of  the 
difference  between  an  nnllmlted  discretion 
and  the  obligatory  character  of  this  pro- 
vision thereof.  Before  this  boy  had  been 
taken  into  the  testator's  family,  another 
child  bad  been  so  taken  by  him  and  his 
wife.  She  was  some  years  older  than  the 
plaintiff,  and  a  relative  of  the  testator; 
and  beseems  to  have  been  sincerely  at- 
tached to  her,  also.  To  this  child,  Mollle 
Curran,  he  made  a  specific  beguest  of 
9I.0UU,  and  about  her  said  nothing  more, 
but  left  her  future  comfort  and  education 
to  be  provided  for  or  not.  aa  hla  wife 
might  choose.  The  provision  tor  the 
plalntitris  la  striking  contrast  with  his 
action  In  rpspect  to  her;  and  he  certainly 
did  not  intend  to  leave  him  in  a  like  con- 
dition, dependent  entirely  upon  the  good 
will  of  his  wife,  or  he  would  doubtless 
tiave  treated  him,  in  his  will,  in  like  man- 
ner. That  the  force  of  her  obligation  to 
provide  for  the  plaintiff  was  recognised 
toy  Mrs.  Whalen  is  evidenced  by  the  fact 
that  during  her  life  she  continued  to  pro- 
vide tor  his  care,  comfort,  and  education, 
and  frequently  told  her  second  husband 
that  she  intended  to  leave  him  the  very 
property  poagbt  to  be  charged  in  this  case. 
That  it  was  the  duty  of  Mrs.  Whalen  to 
make  a  suitable  provision  for  the  plaintiff 
out  of  the  estate  which  ber  husband  be- 
4]aeathed  her,  we  think  is  evident  from 
what  has  been  said ;  and,  she  haying  died 
without  having  done  so,  a  court  of  equity 
ought  to  make  that  provision  for  him. 

In  view  of  the  amount  of  the  estate  be- 
queathed, the  mode  of  life  to  which  the 
testator  nnd  bis  wife  had  accustomed 
this  plaintiff,  and  the  reasonable  expecta- 
tions that  would  be  engendered  by  the 
treatment  which  he  received  from  his  sup- 
posed parents  during  their  lives,  tlie 
amount  allowed  by  the  circuit  court  was 
entirely  reasonable,  and  its  decree  will  be 
affirmed.  All  concur,  except  Babclat,  J., 
not  sitting. 


Statb  «x  reh  Tii.i.rt  v.  Slovbr,  Judge. 
(No.  6,107.) 

{Suipreme  Court  of  Mlsnourl,  DMsUm  No.  1. 
Nov.  2S,  1892.) 

OmCIALSrSNOOBAPHER— MiscoxnucT — Rbmovai,. 
Const.  1875,  art.  2,  8  18,  declares  that 
"no  persou  elected  or  appointed  to  any  oHice  or 
einploymont  of  trust  or  profit  under  the  law 
shall  hold  such  office  without  personally  devot- 
ing his  time  to  the  performance  of  the  dntles  to 
the  same  belonping.^'  Kev.  St.  18S0,  c.  153,  art. 
2,  provides  that  an  ofScial  stenofn'apher  "may 
appcint  one  or  ranre  deputies  to  assist  him  in  the 
dlnfliarcp  of  ius  duties,"  nnd  the  law  also  au- 
thorizes the  judge  who  apiraints  on  ofhdal  ste- 


nographer to  remove  him  '^or  inoompctency  or 
any  imsconduct  in  office."  Hdd,  ^t  the  fiiuara 
of  an  official  stenosrapher  to  devote  his  person- 
al attention  to  the  duties  of  his  office,  leaving 
them  to  be  performed  wholly  by  his  deputies, 
was  cause  for  his  removal  u-om  office  by  the 
judge. 

Original  proceeding  by  certiorari, 
brought  by  the  state  on  the  relation  nf 
Thomas  J.  Tllley  against  James  H.  >SIov- 
ur,  lodge  of  the  circuit  conrt  of  Jackson 
Gonnty,  to  review  the  action  of  the  re- 
spondent in  removing  the  relatorfrom  the 
otHreol court  stenographer.    Affirmed. 

Huston  &  f'nrrlsb,  Pratt,  Ferry  &  Hafrer- 
maa,  and  Edwards  &  Darlsoa,  for  relat- 
or. Karnes,  Hohaea  &  Krantbott,  for  re- 
spondent. 

Bkacr,  J.  Thisisan  original  proceeding 
by  certiorari  to  review  the  action  of  the 
respondent,  as  Judge  of  division  No.  2  of 
the  circuit  court  of  Jackson  county,  in  re- 
moving the  relator  from  the  office  of  ste- 
nographer of  that  division  of  said  court  in 
May,  1891,  to  which  otRce  he  had  thereto- 
fore been  regularly  appointed.  At  the 
time  the  relator  was  removed  ha  was  as- 
suming the  right  to  exercise  the  functions 
of  said  office  hy  depnty.he  being  absent  in 
the  circuit  court  of  Buchanan  county  in 
the  discharge  ol  bis  duties  there,  as  ste- 
nographer of  that  court,  to  which  office  be 
bad  also  theretofore  been  duly  appointed. 

I.  Jackson  is  a  county  having  more 
than  100,000  and  less  than  350.(100  Inhab- 
itants. In  such  counties  the  law  providea 
that  the  Judge  of  each  division  of  the  cir- 
cuit court  shall  appoint  an  official  stenog- 
rapher, who  shall  be  a  sworn  officer  of 
the  court,  and  shall  hold  his  offiqe  during 
'the  term  of  the  judge  appointing  him; 
"provided,  however,  that  the  judge  shall, 
at  any  time,  bave  power  to  remove  such 
stenographer,  upon  proper  charges  en- 
tered of  record,  for  Incompetency,  or  any 
misconduct  in  office,  specifying  such  mis- 
conduct, and  giving  such  stenogrspber  an 
opportunity  of  being  heard."  That  "it 
shall  be  the  duty  of  such  stenographer  to 
attend  the  sessions  of  the  court,  and  nn- 
der  the  direction  of  the  judge  to  take  full 
stenographic  notes  of  the  oral  evidence," 
etc.  And  further  provides  that  "such  of- 
ficial stenographer  shall  receive  aa  per 
diem  compensation  the  sum  of  ten  dollars 
for  each  and  every  day  in  attendance  upon  , 
the  court  for  which  he  Is  appointed,"  and  ' 
"may  appoint  one  or  more  deputle8*to  as- 
sist him  in  the  discharge  ot  his  duties,  but 
shall  not  be  allowed  any  additional  com- 
pensation on  account  ot  such  deputies." 
Rev.  8t.  1ft89,  c.  153,  art.  2.  The  constitu- 
tion of  1875  provides  "thatno  person  elect- 
ed or  appointed  to  any  office  or  employ- 
ment of  trustor  profit  under  the  law  of 
this  state  •  •  •  shall  hold  such  office 
without  personally  devoting  his  time  to 
the  performance  of  the  duties  to  the  same 
belonging."  Article  2,  §  18.  We  have 
been  favored  with  thecltntlon  of  numerous 
aathorlties,  and  elaborate  and  learned  ar- 
guments pro  and  con  upon  several  propo- 
sitions, wblcb  we  do  not  think  it  either 
necessary  or  profitable  to  determine  In 
this  case.  In  the  light  of  the  foregoing 
provision  in  the  fundamental  law  of  the 
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NtHteltla  Immaterial  whether  the  duties 
o^  Btenograpfaer  of  the  clrcait  court  of 
Buchanan  county  areso incompatible  with 
thoHe  of  HteuoKrapher  of  divltiion  No.  2  of 
the  circuit  court  of  Jackaon  connty  aa  that 
the  acceptance  of  the  former  position  by 
the  relator  would  at  common  law  have 
been  lield  to  havn  been  auch  au  abandou- 
raent  of  the  latter  as  tbattheaame  became 
ipso  facto  vacant  or  not.  The  jrrave 
abuses  that  could  and  did  creep  into  the 
pnblic  service  under  that  law,  b.v  which 
the  honors  and  emoliiiiieuts  of  an  office 
cuuld  be  accepted  by  one  person  and  the 
performance  of  Its  duties  'farmed  out"  to 
another,  tor  convenience  or  proUt,  fur- 
nished a  cogent  and  sutficient  reason  for 
this  constitutional  enactment.  The 
wholesome  doctrine  that  "public  office  is  a 
public  trust"  was  fortified  by  Its  provl- 
sloD  declarinK  it  also  a  personal  trust, 
and  that  no  person  should  thereafter  hold 
otUce  In  this  state  who  did  not  personally 
devote  his  time  to  the  performance  of  his 
official  duties.  That  he  may  have  depu- 
ties, who,  under  bis  supervision  and  con- 
trol, may  assist  him  in  the  performance  of 
his  official  functions,  does  not  dispense 
with  nor  in  any  way  lessen  his  obligation 
to  personally  devote  his  time  to  their  per- 
formance. .  That  this  wise  and  salutary 
Jtrovision  of  the  constitution  maybeen- 
oreed  through  the  provisions  of  the  stat- 
ute under  consideration,  as  to  this  partic- 
ular class  of  officers,  we  have  no  doubt. 
When  the  constitution  of  1876  was  adopt- 
ed, and  when,  lo  pursuance  of  this  provi- 
sion thereof,  the  general  statute  of  1877 
was  enacted,  provUlinp;  for  the  removal 
of  all  officers,  excopt  tho^e  subject  to  im- 
peachment, for  failure  to  personally  devote 
their  time  to  the  performance  of  their  of- 
Hcial  duties,  (Rev.  St.  1889,  §§  7127.7128.) 
the  exigencies  of  legal  administration  bad 
not  yet  so  imperatively  demanded  the 
services  of  an  official  stenographer  as  to 
have  led  to  the  creation  of  that  office  for 
courts  outside  of  St.  Louis.  In  a  short 
time,  however,  this  exigency  became  ap- 
parent in  counties  having  a  very  large 
population,  and  an  act  approved  April  2, 
1883,  was  passed,  creating  such  an  office 
In  counties  having  a  population  of  more 
than  45,000  and  less  than  150,000  inhab- 
itants; and  in  the  ReviHion  of  18SU  the  cir- 
cuit courts  were  divided  into  four  classes, 
according  to  population,  and  provision 
made  In  separate  articles  of  thesame  chap- 
ter for  the  appointment  and  removal  of 
official  stenographers  in  all  the  circuit 
courts  of  the  state,  (Rev.  St.  1889,  c.  153, 
supra.)  As  before  stated,  the  relator, 
when  removed,  was  holding  his  office  un- 
der the  provisions  of  the  second  article  of 
that  chapter.  Thatlaw  plainly  providing 
for  his  removal  from  office  "for  incompe- 
tency or  any  misconduct  in  office,"  Is  ap- 
plicable to  all  official  stenographers  of 
courts  of  the  same  class  in  the  state,  and 
may  well  stand  with  the  law  providing 
generally  for  the  removal  of  all  officers  of 
the  state  not  subject  to  impeachment  for 
failure  to  personally  discbarge  their  offi- 
cial duties,  since  each  law  may  find  legiti- 
mate subject  f<ir  its  application,  and  the 
provisions  of  this  statute  may  be  regard- 
ed as  providing  nothing  more  than  a  cumu- 


lative remedy  lor  this  particular  class  of 
officers.  Manker  v.  Faulhaber,  SH  Mo.  430, 
«  S.  W.  Rep.  872.  The  phrase  "misconduct 
in  office"  is  broad  enough  to  embrace  any 
willful  malfeasance,  misfeasance,  or  non- 
feasance In  office,  and  it  cannot  be  doubt- 
ed that  an  official  stenographer  who  will- 
fully sets  at  naught  this  constitutional 
prohibition  by  refusing  to  personally  de- 
vote bis  time  to  the  performance  of  his 
official  duties,  whatever  his  reason  there- 
for may  be,  is  guilty  of  misconduct  in  of- 
fice, within  the  meaning  of  the  statute, 
and  may  be  removed  from  office  by  the 
Judge  of  the  court  ol  which  he  is  such  an 
officer. 

The  question  remains  on  this  record, 
was  he  removed  in  accordance  with  its  re- 
quirements? Thechargeentered  upon  the 
records  of  division  No.  2  of  the  circuit  court 
of  Jackson  county  by  the  respondent. 
Judge  of  said  court,  on  the  4th  of  May, 
1891,  was,  in  substance,  that  the  said  Til- 
ley,  official  stenographer  of  said  court,  "is 
not  in  attendance  upon  the  sessions  of 
said  court,  nor  performing  the  duties  of 
said  office,  *  *  *  but  is  devoting  his 
time  and  services  to  the  position  of  official 
stenographer  of  the  circuit  court  o(  Bu- 
chanan county;"  a  copy  of  which  charge, 
and  of  the  citation  contained  in  said  or- 
der that  be  be  and  appear  before  said 
court  "on  the  11th  day  of  May,  1K!)1,  to 
perform  his  duties  as  such  official  stenog- 
rapher, and,  in  default  thereof,  such  prop- 
erorderswill  be  made, "etc.,  was  personal- 
ly served  upon  the  relator  on  the  8th  ut 
May,  1891,  to  which  charges,  on  the  lltb 
of  May,  1891,  the  relator  made  and  filed 
his  answer  as  follows:  "Now  comes  T.  J. 
Tilley,  by  bis  attorney,  and  for  bis  answer 
to  the  order  and  citation  herein  would 
respectfull.T  answer  and  say  that  be  ad- 
mits it  to  be  true  that  be  now  is,  and  for 
several  years  last  past  has  been,  the  offi- 
cial stenographer  of  said  court,  and  that 
be  now  is,  and  for  some  three  years  has 
been,  the  official  stenographer  of  the  cir- 
cuit court  of  Buchanan  county,  Missouri. 
That  during  all  that  time  M.  E.  Joues, 
Esq.,  has  been  his  regularly  appointed 
j  deputy  for  said  division  No.  2,  and  in  bis 
i  absence  has  discharged  the  duties  of  the 
i  office.  Tliat  said  Jones  has  not  resigned 
his  said  position  as  deputy,  nor  has  he 
been  removed  therefrom.  That  your  re- 
spondent baa  hitherto  been  present  in  said 
conrt  during  all  of  its  sessions  by  himself 
or  said  deputy,  ready  and  willing  to  dis- 
charge all  and  singular  the  duties  of  offi- 
cial stenographer  of  said  conrt.  That  It 
became  and  was  necessary  that  respond- 
ent should  be  In  attendance  on  the  said 
Buchanan  circuit  court  at  Its  May  term, 
which  was  beKUn  and  held  at  St.  Joseph, 
Missouri,  on  the  4th  day  of  May,  1891,  and 
that  respondent  requested  that  said  .Tones 
should  be  present  on  said  day  in  said  divi- 
sion No.  2  of  said  Jackson  county  circuit 
court,  and,  as  bis  deputy,  discbarge  the 
duties  of  the  official  stenographer  of  said 
court;  and  respondent  Is  informed  and  be- 
lieves thatsaid  Jimes  was  present  nud  dis- 
charged said  duties  during  the  session  of 
said  conrt  until  the  adjournment  on  Sat- 
urday, May  9, 1891.  That  to  further  pro- 
vide tor  the  discharge  of  the  duties  of  said 
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position  reBpondent  has  appointed  Mr. 
Jolin  M.  Orr  as  an  a<]ditiounl  deputy,  and 
hereby  offera  and  tendera  the  Hervicea  of 
•aid  Orr  as  such  deputy  atentiKrapher. 
For  a  rurtber  answer  herein  respondent 
snbmlts  that  said  offices  so  held  by  liim 
are  not  iDcoinpatibleln  contemplation  of 
law,  and  that  be  cannot  be  required  to 
diHcbarKe  the  duties  of  official  stenogra- 
pher of  said  division  No.  2  in  person,  but 
that  he  is  permitted  and  authorized  by 
law  to  discharge  the  said  duties  of  said 
position  by  deputy.  Hesponrlent  Is  una- 
ble to  be  present  In  court  In  person  In  re- 
•■ponse  to  said  citation,  and  respectfully 
submits  the  loregoiug  to  theconsideration 
of  the  court.  T.J.Tillkt."  The  relator, 
iu  his  answer,  admits  that  he  is  not  in 
atb'ndanceupon  thesesslonsof  said  court, 
and  la  nut  personally  derotlag  his  time  to 
the  performance  of  the  duties  of  his  office 
as  official  stenoKrupher  of  said  court,  nor 
does  be  intend  to,  but  offers  and  claims 
the  right  to  perform  those  duties  exL-lu- 
sively  by  deputy,  and  without  personally 
devoting  bis  time  to  their  performance. 
Thereupon  the  respondent  ]udge  of  said 
court,  In  the  exercise  of  the  power  con- 
ferred upon  him  by  the  statute,  removed 
relator  from  his  said  olfice,  and  appointed 
a  snccesHor,  and  caused  an  order  substau- 
tially  to  thHt  effect  to  be  entered  on  the 
records  of  said  court;  and,  it  appearing 
from  the  record  brought  here  that  the  ex- 
ercise of  this  power  by  the  i-espondent 
was  had  in  conformity  with  the  require- 
ments of  the  statute,  bis  action  in  the 
premises  ought  to  be  atfirmed. 

2.  The  point  is  made  in  the  brief  of  conn- 
ael  for  respondent  that  certiorari  Is  not 
the  proper  remedy,  but,  in  view  of  the 
Gonrluslon  we  have  reached,  and  the  fact 
that  there  is  pending  in  this  court  a  man- 
datnuB  proceeding  involving  the  same 
questions,  and  the  two  were  argued  and 
submitted  together,  It  is  not  important 
that  this  point  should  be  expressly  ruled. 
It  la  perhaps  proper  to  say,  however, that 
the  proceedings  brought  up  for  review  by 
the  writ  are  Judicial  in  tlieir  nature,  by  a 
special  tribunal  created  by  the  statute 
proceeding  to  determine  an  Issue  in  a  sum- 
mary manner, and  not  in  the  course  of  the 
common  law,  from  which  no  appeal  is 
provided  for  by  statute,  and  certiorari 
would  seem  to  be  the  proper  remedy.  It 
is  therefore  ordered  that  the  act  of  the  re- 
spondent in  removing  the  relator  from 
the  office  of  official  stenographer  of  divi- 
sion No.  2  of  the  circuit  court  of  Jafkson 
county  on  the  llth  day  of  May,  1891,  be 
affirmed.    All  concur. 


State  ex  rel.  Tit.lrt  v.  Slovrr,  Judge. 
(No.  6,106.) 

{Supreme  Court  of  Missouri,  Dtvtaton  No.  t. 
Nov.  28,  1892.) 

OmoiAi.  Stbnookaphkr— MisooxDtrcT — Compbn- 

SATION, 

Where  an  ofiioial  Rtenographer  is  re- 
moved by  the  JndKe  for  failure  to  attend  person* 
ally  to  the  duties  of  his  office,  he  ia  not  entitled 
to  eomppnsntion  for  the  time  between  the  pre- 
fpiTing  of  charges  aBainst  him  and  the  entry  of 
the  order  of    removal    basod  on  such    charges. 


where,  during   audi   time,  he   did   not   attend 
court,  or  offer  to  do  so,  except  by  deputy. 

Original  proceeding  In  waadamus, 
brought  by  the  state  on  the  relation  of 
Thomas  J. Tilley  against  .famen  H.Siover. 
Judge  of  the  circuit  court,  to  compel  the 
respondent  to  certify  the  relator's  account 
for  services  rendered  aa  official  stenog- 
rapher.   Writ  denied. 

Hustoa  &  Parrisb,  Pratt,  Ferry  4t  Ha- 
germao,  and  Edwards  Jt  Uaviaon,  for  re- 
lator. Karuea,  Holmea  A  Krautboff,  for 
reaponden  t. 

Brace,  J.  This  Is  an  original  proceed- 
ing in  nia/icfariiuM  to  compel  the  respond- 
ent, Jndge  of  the  second  division  of  the  cir- 
cuit court  of  Jackson  county,  to  certify 
relator's  account  for  services  rendered  as 
official  stenographer  of  said  court  from 
May  4  to  May  16. 1891,  Inclusive  of  both 
these  dates.  In  the  opinion  Inst  handed 
down  in  6,107,  (20  8.  W.  Rep.  788,)  we  held 
thnt  the  relator  was  properly  removed 
by  the  respondent  from  his  said  office  on 
the  llth  of  May  on  charges  against  relator 
entered  upon  the  records  of  said  court  on 
the4tb  day  of  May,  1S9I,  and,  the  petition 
and  alternative  writ  having  been  amended 
by  striking  therefrom  relator's  claim  for 
services  from  the  llth  to  10th  of  May  In- 
clusive, the  only  question  remaining  to  de- 
termine in  this  case  Is  whether  the  relator 
Is  entitled  to  pay  as  official  stenographer 
of  said  court  from  May  4th  to  May  luth, 
inclusive,  /.  e.,  for  the  time  between  the 
preferring  of  the  charges  and  the  rpmoval. 
'The  law  provides  that  the  official  stenog- 
rapher "shall  receive  as  per  dtew  compen- 
sation the  sum  of  ten  dollars  for  each  and 
every  day  in  attendance  upon  the  court 
for  which  he  is  appointed,  and  the  amount 
so  allowed  shall  be  certified  to  by  the 
judxe  thereof."  Acts  18S3.  p.  69,  Rev.  St. 
1889,  S  8235.  The  respondent,  In  his  return, 
states  the  reason  for  his  refusal  to  certify 
the  relator's  account  for  these  services 
was  because  the  relator  was  not  in  attend- 
ance upon  said  division  of  the  circuit 
court,  and  did  not  perform  the  services  of 
official  stenographer  of  said  court,  on  the 
days  claimL'd  for,  but,  on  the  contrary,  re- 
fused to  attend  upon  the  said  division  of 
said  court,  or  to  render  such  services,  al- 
though required  to  do  so,  in  consequence 
of  which  th<>  said  court  was  left  without 
the  services  of  an  official  stenographer, 
and  respondent  was  compelled  to  and  did 
designate  another  person  to  perform  such 
services,  who  thereafter  presented  his  ac- 
count therefor,  which  account  respondent 
approved  and  certified.  As  we  held  in  the 
preceding  opinion  thnt  it  was  the  duty  of 
the  relator  to  personally  devote  his  time 
to  the  performance  of  his  official  duties, 
and  as  It  is  not  pretended  that  he  did  so, 
or  that  he  offered  to  do  so  in  any  other 
manner  except  by  deputy,  or  that  hp  was 
personally  in  attendance  upon  said  court 
on  the  days  cluimed  for  it.  It  follows  that 
he  was  not  entitled  to  the  compensation 
provided  for  in  the  statute, and  It  was  the 
duty  of  the  judge  of  snid  court  to  refuse  to 
certify  hia  account  therefor.  The  peiemp- 
tory  writ  will  therefore  be  refused,  and  th« 
proceeding  dismissed,  at  the  cost  of  the  re- 
lator.   All  concur. 
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KiRBCBNKK  et  al.  V.  KmeciiNKU. 

iSuprtme  Court  of  MUscniri,  Division  No.  1. 

Hovr.  2JJ,  1892. ) 

Equitt— Transactioxs  with  Fidooiabt— Good 
Faith— Bale  of  Land. 

1.  It  I«  a  recognized  doctrine  of  equity  tliat, 
where  one  person  has  acquired  over  another  a 
position  of  superior  influence  or  advantage  by 
reason  of  relationship,  trust,  or  confidence,  the 
court  will  require  proof  of  the  former  that  any 
business  dealings  between  such  persons  are  en- 
tirely fair  and  honest  on  his  part. 

2.  A  transaction  between  certain  hdn  and 
their  uncle,  (who  was  also  their  agent,)  culminat- 
ing in  his  purchase  of  their  land,  renewed,  and 
held  vaUd. 

(Syllabua  by  the  Judge.) 

Appeal  from  circntt  coart,  Bacbanao 
tonnty ;  Oi.itrb  M.  Bprnoer,  Jartge. 

8uit  by  one  Clarke  and  others  against 
Kirsctaner  to  reacind  a  Bale  o{  real  eatate. 
There  waa  a  decree  in  favor  of  defendant. 
Plaintiffs  appeal.    AfUrmed. 

Heed,  James  &  Randolph,  forappellants. 
./.  W.  Mytton  and  Spencer,  liurnen  Jt  Mob- 
man,  for  respondent. 

Barclat,  J.  This  la  n  snlt  to  rescind 
a  sale  of  real  estate  In  the  city  uf  St.  Jo- 
seph for  alleged  fraud  and  nndne  inflnence, 
and  fur  a  decree  for  title  accordingly. 
Plaintiffs  are  the  children  of  Jacob  Klrxcb- 
ner.  The  husband  of  each  of  the  married 
plaintiffs  is  also  Joined  with  her.  The 
defendant,  John  Peter  Kirschuer,  is  the 
uncle  of  the  principal  plaintiffs.  He  de- 
nted the  charges  of  the  petltlnn.  Upon  S 
trial  a  finding  and  decree  fur  defendant 
resulted,  from  which  plaintiffs  appealed. 

The  following  Is  a  safflelent  outline  of 
the  case  for  present  pnrposes:  In  1S69, 
Jacob  KIrschner  died,  leaving  plaintiffs, 
Joseph,  Clara,  and  BIlKabetb,  his  only 
children,  then  aged  10,  7,  and  6  years, 
respectively.  Their  mother  bad  died  3 
years  before.  The  real  estate  In  contro- 
versy, sitnated  in  St.  Joseph,  Mo.,  was  in- 
herited by  the  minors  from  their  father. 
The  defendant,  their  uncle,  adniialstered 
apon  the  estate  of  bis  brother,  Jacob,  and, 
after  his  discharge  as  administrator,  con- 
tinued to  care  for  and  look  after  said  real 
estate  for  the  children  daring  their  minor- 
ity, and  afterwards,  np  to  the  time  be 
purchased  the  same  of  them,  January  31, 
1SK5.  Defendant  lives  some  3  miles  from 
St.  Joseph,  Mo.,  and  has  lived  there  for 
more  than  20  years  past.  Joseph  Kirsrh- 
ner,  after  his  father's  death,  lived  at  Sa- 
vannah, Mo.,  nntll  1874,  when  he  moved 
to  Clarinda,  Iowa,  and  there  resided  until 
January,  18K5,  when  he  moved  to  Mon- 
tana, and  has  lived  there  since.  Clara, 
after  the  death  of  her  father,  was,  at  sev- 
en years  of  age,  taken  by  defendant,  and 
lived  with  him  as  a  member  of  hie  family 
nntll  ISS2,  when  she  married,  and  removed 
to  Montana,  where  she  has  since  resided. 
Elizabeth,  on  the  death  of  ber  parents, 
was  taken  to  her  grandparents  in  Savan- 
nah, Mo.,  and  lived  thereuntil  her  luar- 
rlage  to  Mr.  Clarke  In  1881,  since  which 
time  she,  too,  has  lived  in  Montana.  Aft- 
er the  death  of  Jacob  KIrschner,  the  Inter- 
ests of  bis  children  were  wholly  looked  aft- 
er by  defendant,  who  collected  rents,  made 


repairs,  paid  tasea,  etc.  The  heirs  had 
nothing  whatever  to  do  with  the  care  of 
the  property  until  they  conveyed  It  to  re- 
spundeiit.  He  was  their  agent  as  to  the 
property  when  he  bought  It  from  them. 
In  January,  18S5,  Joseph  KIrschner  came 
to  St.  Joseph  from  Montana,  and  began 
negotiations  for  the  sale  of  the  property 
on  behalf  of  his  sisters  and  lilmHelf,  all  of 
whom  were  then  in  Montana.  The  nego- 
tiations culminated  in  a  conveyance  to  de- 
fendant, January  31, 1S85.  The  price  paid 
was  f2,500  in  cash.  The  good  faith  of 
that  transaction  forms  tbe  subject-matter 
of  thu  s>ult. 

The  Idea  of  the  sale  to  defendant  was 
first  advanced  by  Joseph  KIrschner. 
From  the  evidence  of  conversations  be- 
tween him  and  dlslnterestpd  parties,  cor- 
roborated by  that  of  defendant,  it  ap- 
pears that  defendant  strongly  advised 
against  a  sale;  said  he  did  not  want  the 
land,  but  that,  if  the  heirs  insisted  on 
selling,  he  would  give  them  as  much  for  it 
as  any  one  else  would  offer.  Tht-reopon 
Joseph  saw  other  friends,  and  made  some 
inquiries  as  to  the  value  and  the  expedien- 
cy of  selling,  and  finally  offered  the  land 
to  his  uncle  for  f2,500.  The  defendant 
testified  (and  his  testimony  on  that  point 
was  not  denied!  that  he  told  Joseph  that 
the  property  was  assessed  for  taxation  at 
f  2,700;  that  it  would  be  better  to  hold  on 
to  It,  but  that  Joseph  declared  that  he 
conid  do  better  with  the  mone.v  for  busi- 
ness investinent  In  Montana;  that  then 
defendnnt  tolri  bim  he  would  give  as  much 
am  anybody  for  it;  and  that,  finally,  after 
some  days,  Joseph  came,  and  otfcre<l  it  to 
him  for  f 2,.^00.  Then  defendant  told  him 
be  would  take  it  at  that  price  If  his  sisters 
were  satisfied.  Joseph  returned  at  once 
to  Montana,  and  wrote,  January -20,  1885, 
that  they  all  would  sell  at  the  price  men- 
tioned, and  to  have  the  deed  made  and 
sent  to  them.  He  took  occasion  then  to 
thank  his  uncle  for  bis  kindness.  The 
deed  was  accordingly  Kent  to  Montfinn,  and 
there  executed  by  all  the  heirs.  The  con- 
sideration money  was  forwarded  by  de- 
fendant from  St.  Joseph  in  drafts,  as  re- 
quested by  the  plaintiffs.  The  real  value 
of  the  Innd  at  the  time  of  the  sale  is  a 
point  in  the  case  about  which  the  testi- 
mony conflicts.  Some  real-estate  experts, 
called  for  plaintiffs,  were  of  opinion  that 
it  was  worth  about  $5,000,  but  the  same 
witnesses,  on  cross-examination,  admit- 
ted that  the  real-estate  market  was  "very 
dull,  very  flat,"  at  and  before  that 
time;  that  "there  was  very  little  do- 
ing;" and  that  it  was  almost  impos- 
Blhle  to  sell  property  for  cash  at  any 
price  then.  There  also  was  evidence  for 
defendant  that  the  market  value  of  the 
land  in  question  was  not  greater  than  the 
price  paid.  Joseph  KIrschner  was  then 
about  25  years  old.  His  sisters  were  of 
full  age,  and  all  lived  far  away  from  the 
defendant  at  the  time  of  the  sale.  During 
the  entire  term  of  defendant's  administra- 
torship of  the  estate  and  care  of  tne  prop- 
ert.r  for  his  brother's  children  (a  period 
uf  ahont  15  years)  be  made  no  charge 
against  them  of  any  kind  fur  his  services 
as  administrator  of  the  estate  or  other- 
wise.   The  relations  of  the  parties  during 
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all  that  perioO  were  most  intlmute  and 
cordial. 

The  MTident  caase  of  thin  lillRation  Is 
Ihe  sudden  eDbancemeat  of  valuea,  or 
"boom'  In  real  estate  in  St.  Joseph, 
which,  it  seems,  began  within  tbd  year 
after  this  sale;  but,  of  coarse,  that  fact 
can  have  no  Wgitlinate  bearing  to  estab- 
liHb  any  fraud  un  tba  part  of  defendant, 
inusmuch  aa  there  Is  no  evidence  that  be 
had  any  kuowledge  whatever  of  itu  com- 
ing, oulesa  It  can  be  Inferred  from  bis  ad- 
vice to  plaintiffH  not  to  sell,  but  to  hold 
the  property,  which  advice  they  did  not 
follow.  Jt  is  now  a  recognixed  doctrine 
ut  equity  that,  where  one  person  has  ac- 
goired  over  another  a  position  of  supe- 
rior Influence  or  advantage  l>y  reason  of 
relationship,  trnst,  or  contldeuce,  (what- 
ever its  origin.)  and  buHiness  dealings  oc- 
cur between  8u«h  parties,  the  court- will 
require  proof  of  the  former  that  the  deal- 
ings were  fair  and  honest  In  all  respects 
on  his  part,  under  penalty  of  rescinding 
such  deallngri entirely.  It  isanne<;eH8ary,ln 
the  case  at  hand,  to  reduce  this  rule  to 
more  definite  shape,  since  we  shall  assume 
without  discussion  the  propositinn  ad- 
vanced by  plaintiffs,  that  tta«  relationship 
of  tbe  parties  before  the  court  is  sucb  aa 
to  place  on  defendant  the  burden  imposed 
by  that  rule.  But  we  think  be  has  shown 
the  transaction  in  qneittion  to  be  fair, 
honest,  equitable,  and  free  of  any  attempt 
on  his  part  to  defraud  his  brother's  chil- 
dren. Joseph  Kirachner  assumed  to  rep- 
resent hlH  sisters  In  the  negotiations,  and 
they  rntitied  and  accepted  his  action  on 
their  behalf  by  closing  the  sale,  and  by 
recelvingaud  keeping  tbe  purchase  money. 
The  suggestion  that  ho  should  be  regard- 
ed as  the  agent  of  defendant  seems  whol- 
ly untenable  in  the  circumstances.  After 
tolly  reviewing  the  testimony,  we  entirely 
agree  in  the  finding  of  tbe  learned  trial 
Judge  in  favor  of  defendant.  The  Judg- 
ment Is  affirmed. 

Shrrwood,  O.  J.,  and  Black  and  Bbacx, 
JJ.,  concnr. 


Union  Depot  Co.  t.  Chicaoo,  K.  &  N.  By. 
Co.  et  Hi. 

ISupnme  Court  of  Missouri,  Division  No.  t. 
Nov.  28,  1893.) 

Oos«TBCcnox  OF  CosTRACT— TJsB  OF  TTsios  De- 
pot—Lb  isE  FKOH  Year  to  Year. 
1.  Six  railroad  companies  vrbose  lines  ended 
at  Kansas  City,  and  one  company  whose  line  ran 
through  that  place,  made  a  contract  -vrith  a 
Union  Depot  company,  whereby  each  railroad 
company  agreed  to  use  such  depot,  and  to  pay 
as  rent  therefor  one  seventh  of  the  expenses  of 
operating  the  depot,  and  one  seventh  of  interest 
on  the  cost  of  the  depot.  The  contract  further 
prnrideil  that  any  rents  received  by  tbe  Depot 
Company  from  other  roads  should  be  credited  up- 
on the  rent  reserved  in  the  contract.  One  of  the 
parties  whose  road  terminated  at  EJmsas  City 
extended  its  line  through  that  place  by  purchas- 
ing the  line  of  another  company,  not  a  party  to 
the  contract,  tliat  had  been  paying  rent  to  the 
Dflpot  Company  for  the  temporary  use  of  the  de- 
pot. Held,  that  the  purchasing  company  -was  en- 
titled to  use  said  depot  for  its  original  and  its 
purchased  line  upon  payment  only  of  tlcie  rental 
imposed  on  it  by  the  contract. 


2.  l%e  directors  of  a  Union  Depot  company, 
on  January  10,  1888,  resolved  to  allow  a  certain 
railroad  company  to  use  its  depot  at  a  certain 
ront  "as  a  temporary  arrangement."  On  April 
10,  1888,  they  admitted  said  company  as  a  ten- 
ant "for  an  annual  rental  based  on  8  per  cent,  of 
the  cost  of  the  property,  and  one  twelfth  the 
operating  expenses;  and  on  Janus ry  8,  1889. 
tney  resolved  that  the  railroad  company  "bs 
charged  a  rental  of  one  twelfth  of  8  per  cent,  of 
the  cost  of  the  property,  and  one  twelfth  of  the 
current  expenses  and  taxes."  Rent  was  demand- 
ed and  paid  monthly.  At  the  time  of  tlip  April 
resolution  the  Depot  Company  had  pending  before 
it  an  ajinlication  by  the  railroad  company  to  be 
admitted  aa  a  party  to  a  contract  under  which 
the  depot  was  controlled  by  the  railroad  compa- 
nies named  in  the  contract.  Held,  that  the  rail- 
road company  had  merely  a  temporary  right  to- 
the  depot,  and  not  a  lease  from  year  to  year. 

Appeal  from  circuit conrt,  Jackson  coun- 
ty; John  W.  Hbnkv,  Judge. 

Action  by  the  Union  Depot  Company 
against  the  Chicago,  Kansas  tc  Nebraska 
Railway  Company  ami  iheCIilcagu,  Rock 
Island  tt  Pacific  Railway  Company  for 
rent.  PlalntIR  was  nonsuited,  and  it  ap- 
peals.   Affirmed. 

Watsoa  J.  Ferrjr  and  Frank  Hugftrman, 
lor  appellant.  McOonffai  &  Sebree  and 
Ga,Tiiiner  Lntbrup,  for  respondents. 

Black,  J.  At  the  close  of  tbeavldence- 
the  plaintiff  took  a  compulsory  nonsuit, 
wblcb  the  circuit  court  refused  to  set 
aside,  and  hence  this  appeal. 

The  plaintiff  is  a  corporation  owning 
and  operating  at  Kansas  City  a  depot, 
with  the  necessary  buildings,  sheds, 
tracks,  and  offices,  all  designed  to  acconi- 
modate  the  different  railroads  at  that 
place.  The  Depot  Company  brought  this 
suit  against  the  Chicago,  Kansas  &  Ne- 
braska Hallway  Company,  hereafter  called 
the  Nebraska  Company,  and  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company,  hereafter  called  the  Rock  Island 
Cumpany,  to  recover  rents  for  the  months 
of  May  to  October,  iSS9,  both  Inclnsive, 
amounting  to  some  f 6,70U.  The  petition 
avers  that  the  rents  sued  lor  were  due  for 
the  use  oi  the  depot  by  the  trains  of  tbe 
Nebraska  Company,  which  trains,  it  is  al- 
leged, were  operated  by  tbe  Bock  Island 
Company.  The  defendants  say  the  trains 
alleged  to  be  the  trains  of  the  Nebraska 
Company  were  In  fact  tbe  trains  of  the 
Rock  Island  Company,  and  that  tbe  lat- 
ter company  had  a  contract  with  the  De- 
pot Company,  by  whicli  it  bad  therigbtto 
use  the  depot  tor  all  of  its  trains  for  one 
rental,  and  that  it  bad  paid  this  rental  for 
tbe  months  named  In  the  petition ,  and  so- 
tbe  circuit  court  held.  Tbe  question 
whether  the  Rock  Island  Company  was 
under  any  obligation  to  pay  more  than 
one  rental  depends  upon  tbe  conatrnetlon 
of  the  contract. 

In  1876  there  weresix  railroad companlea 
whose  roads  terminated  at  Kansas  City. 
Besides  these  ruads,  the  road  of  the  Mis- 
souri Pacific  Railway  Company  extended 
from  St.  Louis  to  Kansas  City,  and  thence 
on  west  to  Atchison,  in  the  state  of 
Kansas.  The  L'nion  Depot  Company,  as 
party  of  the  first  part,  and  these  sevea 
companies,  as  parties  of  the  second  part, 
entered  into  a  written  contract,  dated  tli» 
1st  J  une,  1876.   As  tblsconcract  Is  lengthy. 
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we  aball  state  tbe  mibstauce  of  It,  qnotiiiK 
thoHe  parts  deemed  most  material.  It  be- 
gtne  by  saying  that  whereas,  the  retipec- 
tlve  railrciads  of  the  parties  of  tbe  second 
part  "terminate  at  or  run  Into  and 
through  Kansas  City,"  and  to  prevent  ex- 
pense and  avoid  the  accumulation  of  sepa- 
THte  stations,  a  necessity  baa  arisen  for  a 
Onion  Depot;  and  whereas,  tbe  Union 
Depot  Company  has  l)ecome  incorporat- 
ed for  the  purpose  of  maintaining  sncb  a 
depot  "of  sufficient  capacity  tu  accommo- 
date the  trains  of  the  railroads  of  tbe  sec- 
ond purtieD,"  and  tbe  second  parties  have 
agreed  to  occupy  and  rent  tbe  same  when 
completed:  "and  whereas,  for  the  protec- 
tion of  the  parties  hereto,  it  is  Important 
that  tbe  rights,  duties,  and  llalitlities  of 
each  in  regard  to  the  whole  subject  of  said 
depot.  Its  appurtenances,  use,  care,  con- 
trol, rental,  taxes, expenses,  renewals,  and 
repairs  shall  be  stated  and  defined, " — It  is 
agreed  as  follows,  each  of  said  railroad 
companies  acting  for  Itself  and  Independ- 
ently. Tbe  first  and  second  clanses  malte 
it  the  duty  ot  the  Depot  Company  to  ac- 
quire the  necessary  land,  and  to  erect  de- 
pot bnlldlngs,  sheds,  tracks,  etc.,  the 
ebaracter  and  cost  of  the  buildings  to  be 
subject  to  a  governing  board.  Tbe  third 
clause  provides:  "Said  several  railroad 
companies,  party  of  tbe  second  part  here- 
to, agree  to  pay  to  snid  party  of  the  first 
part,  for  tbe  use  of  said  depot,  an  annual 
rental  amounting  to  ten  (10)  per  cent,  in- 
terest on  tlie  total  ascertained  outlay  for 
actual  coat  of  said  depot,  Including 
Crouuds,  buildings,  tracks,  siding,  switch- 
ing ^ards,  connections,  and  all  needful  ap- 
purtenances, and.  In  addition  thereto,  the 
expenses  of  malntalnlngand  operating  the 
aame,  and  of  all  repairs  thereto,  and  all 
taxes."  The  rental  to  be  paid  by  any  one 
company  is  not  to  exceed  a  designated 
■mount  per  annum,  and  the  total  outlay 
la  not  tu  exreed  a  named  sum,  except 
wltb  tbe  written  consent  of  the  several 
railroad  companies.  "And  provided,  fur- 
ther, that  all  rentals  for  nse  of  said  depot 
and  appurtenances  derived  from  railroad 
companies  not  parties  iiereto,  and  ail  rent- 
als and  receipts  tor  snld  depot  or  appur- 
tenances from  any  source  whatever,  shall 
be  applied  as  a  credit  upon  and  In  reduc- 
tion of  the  amount  so  as  aforesaid  to  be 
paid  as  rental  by  tbe  several  railroad 
companies  parties  hereto."  Tbe  ninth 
clause  provides:  "The  Union  Depot  shall 
be  used  by  said  railroad  companies,  par- 
tlCH  hereto,  for  all  their  passenger  trains 
destined  lor  or  departing  from  Kansas 
City;  and  all  railroad  companies  using 
■aid  depot  shall  run  their  passenger  trains 
to  and  from  aald  depot,  unlew  otherwise 
expressly  permitted  by  said  governing 
board."  Tbe  contract  contains  many 
other  stipulations,  some  of  them  to  tbe 
effect  that  the  amonnt  of  rentals  to  be 
paid  by  railroad  Ci>mpanles  not  parties  to 
tbe  contract  shall  be  subject  to  thegov> 
eming  board :  that  the  rentals  to  be  paid 
by  tbe  parties  to  the  contract  shall  l>e 
paid  monthly  ;  and  that  the  persons  con- 
atltnting  tbe  governing  board  shall  be  ap- 
pointed by  tbe  railroad  companies,  one 
by  each  company ;  that  tbe  railroad  com- 
paniea  aball  have  the  flgbt,  at  any  time 


after  16  years,  to  purchase  tbe  depot  prop- 
erty at  the  cost  thereof;  and  tbe  cove- 
nants, conditions,  and  stipulations  set  out 
in  the  contract  are  made  binding  upon 
the  parties  thereto,  their  successors  and 
assigns,  for  50  years  from  and  after  tbe 
dep6t  shall  be  completed  and  ready  for  oc- 
cupancy. Other  provisions  are  made  In 
respect  of  Insurance  and  the  appointment 
of  depot  oiflcers,  and  tbe  contrsct  con- 
cludes with  tbe  stipulation  that  all  of  the 
covenants  on  the  part  of  tbe  parties  of  the 
second  part  are  several,  not  joint,  and  Id 
nu  event  shall  one  railroad  company  be 
liable  for  any  default  of  tbe  others,  or  for 
more  than  Its  one  seventh  nf  the  amount 
agreed  to  be  paid  to  the  first  party. 

The  defendant  the  Rock  Island  Company 
became  a  party  to  this  contract  In  "iSSO. 
Two  other  railroad  companies  were  also- 
admitted  as  parties  thereto,  one  prior  an4 
the  other  sobsequent  to  1880;  thus  mak- 
ing 10  parties  of  tbe  second  part.  These 
10  companies  all  have  the  samerights.and 
tbe  only  effect  of  admitting  these  3  com- 
panies was  to  lessen  the  rental  to  be  paid 
by  each  company  from  one  seventh  to  one 
tenth  of  tbe  whole  rental.  Tbe  defendant 
the  Nebraska  Company  and  the  Chicago, 
Hanta  Fe  St  California  Hallway  Company 
were  tbe  only  railroad  companies,  not 
being  parties  to  the  depot  contract,  which 
ever  entered  and  used  this  Union  Depot. 
The  governing  board  mentioned  in  the 
contract  was  organized  in  this  way: 
Each  railroad  company,  as  it  bPcame  a 
party  to  tbe  contract,  took  an  amount  of 
Issned  stock  equal  to  that  taken  by  each 
of  the  other  companies,  and  thus,  asstock- 
bolder,  had  a  right  In  the  selection  of  di- 
rectors. Each  railroad  company  elected 
one  member  of  the  board  of  directors,  and 
this  t>oard  acti>d  as  the  governing  board. 
When  the  defendant  the  Rock  Island  Com- 
pany became  a  party  to  the  agreement  It 
owned  and  operated  a  road  from  Chicago, 
In  Illinois,  to  Cameron,  In  this  state,  it 
had  acquired  the  right  to  run  its  trains 
from  Cameron  west  to  Kansas  City  over 
the  road  of  the  Hannibal  &  St.  Joseph 
Railroad  Company,  but  it  did  not  then, 
nor  does  it  now,  own  a  track  of  Its  own 
between  these  points.  The  Hannibal 
Company  was  one  of  the  original  parties 
to  the  contract.  The  defendant  the  Ne- 
braska Company  owned  and  operated  a 
line  west  of  Kansas  City,  extending  from 
Topeka,  in  the  state  of  Kansas,  west 
through  that  state  and  into  Colorudo.  It 
owned  no  road  from  Topeka  east  to  Kan- 
sas Cit.v,  but  bad  acquired  arlghttorun  Ita 
trains  between  Topeka  and  Kansas  City 
over  the  road  of  the  Union  Pacific  Com- 
pany, which  was  also  one  of  the  original 
parties  to  tbe  contract  before  mentioned. 
Tbis  right  or  lease  from  the  Union  Pacific 
Company  did  not  give  tbe  Nebraska  Com- 
pany tbe  right  to  nse  the  depot  at  Kansas 
City.  In  May.  1886,  the  Nebraska  Com- 
pany leased  Its  road.  Including  the  right 
over  tbe  Union  Pacific  road,  to  tbe  St. 
Joseph  ft  Iowa  Railroad  Company,  for  a 
peiidd  of  9y9  years,  and  It  seems  this  last- 
named  company  then  took  possession  or 
the  property  So  acquired,  and  operated 
the  road  so  leased  by  it.  The  Nebraska 
Company  and  tbe  St.  Joaeph  A  Iowa  Cun» 
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pany,  bereafter  called  the  Iowa  Company, 
were  never  admitted  as  parties  tu  the  de- 
pot cuntrart,  but  it  seeniR  the  president  of 
the  NebraBka  Compuny  made  a  temporary 
-arranKement  with  the  Depot  Company, 
whereby  it  and  its  leasee,  the  Iowa  Com- 
pany,used  tbedepot  foru  speclfled  mdutb' 
ly  rental.  This  rental  was  pai^  some- 
times byoneof  these  companies  and  Home- 
times  by  the  otiter,  down  to  the  let  o{ 
May,  1889.  Prior  to  the  last-named  date, 
— that  Is  to  say,  on  the  Jst  January,  1889, 
— the  Iowa  Company  sold  and  transferred 
Its  property,  inolodlng  the  right  of  way 
-over  the  road  of  the  Union  Pacific  Com- 
pany from  Topeica  to  Kansas  City,  to  the 
defendant  tbe  Rock  Island  Company. 
That  company  took  possession  of  the 
property  eo  purchased,  and  thereafter  ran 
its  trains  from  the  east  to  Kansas  City, 
-and  tiiencH  on  west  over  this  newly-pur- 
chased line,  throueh  Kansas  and  Colorado. 
The  Kock  Island  Company  gave  the  Depot 
-i'Ompany  notice  that  the  rents  before  paid 
by  tlie  Nebraska  Compan.?  would  cease 
-on  the  3Uth  April,  1889.  The  claim  of  the 
Rock  Island  Company  is  that  it  bus  the 
right,  uuder  the  contract  with  the  Depot 
Company,  to  use  the  depot  for  its  western 
as  welt  as  for  Its  eastern  trains  for  the 
one  rental.  Other  evidence  was  received 
tor  tbe  parpose  of  showing  the  construc- 
tion given  to  the  contract  by  the  parties 
thereto.  The  road  of  the  Miasnarl  Paciflc 
Company,  one  of  the  original  parties  to 
the  contract,  was  less  than  400  miles  in 
length  at  the  date  of  the  contract,  but  at 
tbe  date  ol  tbe  trial  that  road  had  been 
extended,  so  that  it  was  from  8,000  to  4,- 
OOU  milt!s  in  length.  That  company  trana- 
-acts  about  26  percent,  of  the  business 
transacted  at  the  depot.  It  pays  no  more 
rental  than  each  of  the  other  companies 
partlesto  tbe  contract.  Tbe  Kansas  City, 
Ft.  Scott  &  Gulf  Railroad  has  extended  its 
linefrom  less  than  200  miles  to  ovur  500.  It 
takes  the  trains  and  cars  ol  the  Missouri, 
Kansas  &  Texas  Railroad  Company  at 
Paoia,  In  tbe  state  of  Kansas,  and  hauls 
them  to  the  depot  at  Kansas  City,  hut 
pays  no  extra  charge  for  the  use  of  the  de- 
pot. There  is  much  other  evidence  of  a 
-like  character. 

1.  The  evidence  shows  beyond  all  ques- 
tlon  that  these  trains  alleged  in  the  peti- 
tion to  have  been  the  trains  of  the  Nebras- 
ka Company  were  in  point  of  fact  trains 
owned  and  run  by  the  Rock  Island  Com- 
pany. When  the  Rock  Island  Company 
became  a  party  to  the  depot  contract  in 
1880,  its  line  terminated  at  tbe  Kansas 
City  depot.  But  by  tbe  purchase  ol  the 
Nebraska  Company  property  its  line  was 
extended  oo  westward  through  the  state 
of  Kansas,  and  into  tbe  state  of  Colorado. 
The  question,  therefore,  is  whether  It  has 
tbe  right,  under  tbe  depot  contract,  to  tbe 
use  of  the  depot  for  its  trains  now  passing 
through  Kansas  City  for  the  one  rental. 
In  other  words,  has  it  tbe  right  to  the  use 
of  the  depot  for  all  of  its  passenger  trains, 
eastern  and  western,  for  the  one  rental? 
That  It  has  such  right,  we  think,  is  clear. 
fiy  looltlng  to  this  depot  contract,  we  see 
the  Depot  Company  agrees  to  procure  the 
land  and  erect  the  proper  structures  for 
«  depot  sufficient  to    accommodate  tbe 


business  of  tbe  roads  ot  tbe  companies 

parties  thereto;  and,  on  tbe  other  hand, 
the  railroad  companies  parties  thereto 
agree  to  use  the  depot  for  all  ot  their  pas- 
senger trains  destined  for  or  departing 
from  Kansas  City,  unless  otherwise  ex- 
pressly permitted  by  the  gnveriiing  board. 
The  chief  object  of  tbe  contract  Is  to  bring 
the  trains  of  the  various  roads  to  one 
common  station,  and  thereby  avoid  the 
expense  and  delays  Incident  to  a  nnmher 
of  depots,  and  to  facilitate  the  transfer  of 
passengers  from  one  line  to  another.  The 
subject-matter,  and  tbe  entire  subject-mat- 
ter, of  this  contract  U  the  proposed  com- 
mon depot;  and  as  to  this  subject-matter 
the  contract  professes  to  and  does  fix  the 
rights,  duties,  and  liabilities  of  all  parties 
thereto  with  detail  and  precision.  The 
contract  leaves  each  and  all  of  the  railroad 
companies  free  to  extend  their  lines  In  any 
direction  they  may  see  fit.  It  is  true  that 
at  tbe  date  of  tbe  original  contract  bat 
one  road  of  tbe  several  companies  parties 
to  the  contract  passed  through  and  be- 
yond Kansas  City,  but  we  are  unable  to 
find  a  single  covenant  which  undertakes 
or  seeks  to  make  Kansas  City  a  contlnned 
terminal  point  ot  any  of  the  several  roads. 
This  is  a  subject  as  to  which  the  contract 
does  not  deal.  The  railroad  companies  are 
left  entirely  free  to  extend  their  lines  as  tbey 
see  fit,  and  in  any  direction  tiint  they  may 
deem  It  to  their  Interest.  This  Is  still  the 
more  apparent  wlieu  we  see  that  the  com- 
pensation to  be  paid  by  each  railroad 
company  to  the  Depot  Company  for  the 
use  of  tbe  depot  does  not  depend  in  tbe 
least  npon  the  mileage  ol  such  road,  or 
the  amount  of  bnslness  which  it  transacts 
at  tbe  depot.  Each  company  is  left  to  ex- 
tend Its  road  and  increase  its  business  with- 
out additional  charge.  It  matters  not 
whether  we  look  tu  the  face  of  the  con- 
tract or  theconstructlon  placed  upon  It  by 
tbe  parties  themselves.  Tbe  result  Is  the 
same,  and  that  Is  this:  that  each  railroad 
company  party  to  tbe  contract  must  pay 
tbe  same  amount  for  tbe  use  ot  tbe  depot, 
without  any  regard  whatever  to  tbe  mile- 
age of  such  road,  or  to  tbe  amount  of 
ituslness  transacted  by  it  at  this  depot. 
The  Rock  Island  Company  had 'the  unre- 
stricted right  to  extend  Its  road  through 
and  beyond  Kansas  City,  and  tbe  mere 
fact  that  It  did  do  so  does  not  make  it  lia- 
ble tor  any  additional  depot  charges. 

But  it  Is  argued  that  It  is  against  tbe 
spirit  and  intent  of  tbe  contract  to  allow 
the  Rock  Island  Company,  a  party  to  the 
depot  contract,  to  buy  up  an  independent 
rent-paying  line,  and  in  this  way  deprive 
the  Depot  Company  of  the  rents  which  it 
would  otherwise  receive,  and  at  tbe  same 
time  deprive  the  railroad  companies  par- 
ties to  tbe  contract  of  tbe  rents  to  wblcb 
tbey  are  entitled  under  tbe  contract.  If 
tbe  Rock  Island  Company  bad  purchased 
a  road  belonging  to  another  company,  a 
part;  to  the  contract,  tbe  Depot  Company 
would  not  lose  the  rental  which  the  selling 
party  had  agreed  to  pay;  and  this  is  true 
whether  we  regard  the  contract  of  the 
selling  company  with  the  Depot  Company 
as  one  runuing  with  tbe  land  In  favor  ot 
the  Depot  Company  or  not.  Tbe  sale  of 
tbe  road  beiouging  to  one  company  to  an- 
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other  company,  both  beinx  parttee  to  the 
depot  contract,  would  and  conld  not 
affect  the  contract  riKhta  ot  the  Depot 
Touipany.  8u,  too,  the  Depot  Company 
would  not  be  deprived  ot  any  contract 
riKbts  which  it  had  with  the  NebraHka 
Company  at  the  time  that  company  sold 
Its  property  to  the  Rock  Island  Company. 
But  the  evidence  does  not  show,  that  the 
Nehrauka  Company  or  the  Iowa  Company 
had  made  any  contract  with  the  Depot 
Company  for  tht<  use  of  the  depot  (or  any 
defined  time.  The Nebraslca  Company  had 
applied  for  membership  in  the  Depot  Com- 
pany, bnt  the  application  had  been  post- 
poned, and  it  had  nothing  more  than  a 
mere  temporary  permission  to  use  the  de- 
pot. It  and  Its  lessee,  the  Iowa  Company, 
were  under  no  obligation  to  any  one  to 
haul  their  cars  into  the  Onion  Depot. 
They  could  dlacontinue  the  use  of  this  de- 
pot at  any  time;  construct  and  use  a  de- 
pot nf  their  own.  We  do  not  question  or 
controvert  the  proposition  that  the  real 
intention  ot  the  parties  to  a  contract 
should  control  the  letter,  and  the  strict 
letter  may  be  abridged  or  enlarged  bo  as 
to  give  effect  to  the  Intention  of  the  par- 
ties as  gathered  from  the  whole  instru- 
ment, and  the  contract  may  be  read  in  the 
light  of  the  circumstances  under  which  it 
was  executed.  So,  too,  the  law  often  im- 
plies duties  and  obligations  from  those 
which  are  expressed,  and  the  implied  du- 
ties and  obligations  are  as  much  a  part  of 
the  contract  as  those  which  are  expressed. 
Bish.  C<mt.  (Enlarged  Ed.)  S  241.  But 
we  cannot  see  that  there  is  any  implied 
dnty  on  the  part  of  the  Bock  Island  Com- 
pany, Inconsistent  with  a  right  on  Its 
part  to  extend  Its  line  by  the  purchase  ot 
the  Nebraska  Company  property;  for  the 
Nebraska  Company  was  under  no  con- 
tract or  other  obligation  to  the  Depot 
Company  or  any  of  the  railroad  rom- 
panics  parties  to  the  depot  contract  to 
use  the  depot,  or  pay  rent  for  such  use. 
As  before  said,  the  Nebraska  Company 
and  its  leasee,  the  Iowa  Company,  had  a 
right,  as  against  the  Depot  Company  and 
the  railroad  companies  parties  to  the  de- 
pot contract,  to  quit  the  use  of  the  depot 
at  any  time,  and  to  construct  and  use 
their  own  depot  or  station  house.  The 
Bock  I(>land  Company  having  purchased 
the  Nebraska  Company  property,  the 
trains  on  this  newly-acquired  extension 
became  the  trains  of  the  Rock  Island  Com- 
pany for  all  purposes,  and  the  Rock  Island 
Company  is  bound  by  the  terms  ot  its  con- 
tract with  the  Depot  Company  to  haul 
these  trains  Into  the  common  depot,  and 
it  has  the  right  to  the  use  ot  the  depot  for 
all  of  Its  trains,  eastern  and  western,  for 
the  payment  of  the  one  rental. 

2.  Thus  far  we  have  asEumed  that  the 
arrangement  madd  by  the  Nebraska  Com- 
pa  ny  tor  the  use  of  the  depot  was  a  tem- 
porary use.  But  it  is  further  insisted  that 
there  was  at  least  an  annual  renting,  so 
that  the  defendants  are  liable  In  any  event 
for  rents  for  the  year  commencingthe  19th 
April,  1889.  To  an  nnrlerstauding  of  this 
Ifaue  it  Is  necessary  to  state  more  in  de- 
tail the  evidence  relating  thereto.  The  Ne- 
braska Company,  by  its  president,  made 
application   for  admlsBlon  to  the  depot 


contract  In  Angost,  1887.  Tbta  applica- 
tion, and  that  of  three  other  companies, 
were  considered  by  the  board  of  directors 
of  the  Depot  Company  in  October  of  that 
year,  and  the  applications  were  all  de- 
ferred, and  of  this  action  the  Nebraska 
Company  was  duly  notified.  About  this 
date  the  Nebraska  Company  made  a  tem- 
porary arrangement  with  the  president  of 
the  Depot  Company,  whereby  the  former 
had  the  right  to  use  the  depot.  The  di- 
rectors ot  the  Depot  Company  passed  the 
toUowing  resolutions  at  the  following 
dates:  Jannary  10,1888:  "On motion, duly 
seconded,  the  action  uf  the  president  in 
causing  the  Chicago,  Kiinsas  &  Neb.  Ky.  to 
be  billed  tor  rent  of  depot  and  track  priv- 
ileges on  the  basis  of  one  eleventh  ot  8  per 
cent,  per  annum  on  the  cost  ot  the  property, 
and  one  eleventh  ot  operating  expenses, 
taking  an  average  of  the  last  four  years' 
expenses,  was  approved  as  a  temporary 
arrangement."  April  19. 1S88:  "That  the 
Chicago,  Santa  Pe  &  California  Railway 
Company  and  the  Chicago,  Kansas  &  Ne- 
braska Ry.  Co.  be  admitted  as  tenants  to 
the  use  ot  the  Union  Depot  Company's  de- 
pot and  trackaforan  annual  rental,  based 
on  8  per  cent,  of  the  coi"t  of  the  property. 
and  one  twelfth  (1-12)  of  the  operating 
expensed  under  average  established  dur- 
ing the  last  four  years. "  Jannary  8, 1889: 
"That  the  Chicago,  Santa  Fe  &  California 
Railway  Company  and  the  Chicago,  Kan- 
sas &  Nebraska  Railway  Company  be 
charged  a  rental  each  of  one  twelfth  of  8 
per  cent,  of  the  roat  of  the  property,  and 
with  one  twelfth  of  the  current  expenses 
and  taxes  from  Jannary  1st,  1889. "  The 
Nebraska  Company  did  not  at  any  time 
rnn  its  trains  into  the  depot,  but  they 
were  ran  In  by  its  lessee,  the  Iowa  Com- 
pany, nnder  the  said  resolutions.  There 
is  evidence  to  the  effect  that  the  Depot 
Company  snpposed  they  were  the  trains 
of  the  Nebraska  Company.  Monthly  rent 
hills  were  made  out  according  to  the  reso- 
lutions, and  forwarded  to  the  Nebraska 
Company  at  Topeka.  They  were  paid  by 
the  Iowa  Company  down  to  Jannary, 
1S89.  After  that  they  were  paid  by  the 
Nebraska  Company  down  to  the  1st  May, 
1889.  That  company  then  declined  to  pay 
them.  Notice  was  given  on  the  30th  of 
April,  1S89,  that  the  payment  of  these  rent 
bills  would  ceaao  with  that  month.  Thia 
notice  came  from  the  Rock  Island  Compa- 
ny, which  had  purchased  this  Nebraska 
Company  line  about  the  first  of  that  year. 
We  think  there  is  evidence  from  which  the 
Jury  could  find  that  the  Nebraska  Com- 
pany and  the  Bock  Island  Company  had 
fall  notice  of  ail  these  resolutions  passed 
by  the  directors  of  the  Depot  Company, 
and  we  must  therefore  take  It  as  a  fact 
that  they  did  have  such  notice.  Now,  tlie 
resolution  of  January  10,1888,  did  nothing 
more  than  approve  the  temporary  ar- 
rangement by  the  Nebraska  Company 
with  the  president  of  the  Depot  Company. 
Thns  far  there  is  nothing  but  simply  a 
license  given  to  the  Nebraska  Company  to 
use  the  depot  temporarily ;  indeed,  noth- 
ing more  is  claimed  for  this  resolution. 
But  the  plaintiff  does  claim  that  the  reso- 
lution ot  April  19,  1S88,  and  the  payment 
of  rent  thereunder,  changed  the  tempo- 
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rarylicMiM  to  an  asreement  ranolDg  frum 
jear  to  «ear  ODtil  one  party  ended  it  at 
the  close  of  a  year;  that,  as  the  flrBtyear 
enilp<i  19tb  April,  1889,  and  no  notice  of  an 
intention  to  quic  paying  rents  was  given 
ontll  the  3()th  of  that  month,  the  new  year 
began,  and  muMt  ran  to  April  lU,  1S90. 
Thia  resolution  of  April  19. 1868.  staniling 
aionn,  might  perhaps  lead  to  socb  a  con- 
clusion. But  this  resolntion  most  be  read 
in  the  light  of  what  preceded  and  followed 
it.  Id  the  first  place,  the  Depot  Company 
still  bad  pending  before  it  the  application 
of  the  Nebraaica  Company  to  be  admitted 
as  a  party  to  the  depot  contract.  In  the 
next  place,  this  resolution,  taken  alone  and 
literally,  demands  no  more  than  annual 
payment  of  rents,  while  the  evidence  shows 
that  rents  were  lu  fact  demanded  and 
paid  monthly.  This  resolotion  does  not 
state  clearly  what  part  of  the  8  per  cent- 
am  on  the  cost  of  the  property  the  two 
named  companies  are  to  pay.  Its  purpose 
seems  to  iiave  been  to  change  the  rent 
from  one  eleventh  to  one  twelfth,  by  rea- 
son of  the  fact  that  the  Chicago,  Santa  Fe 
A  California  Company  was  tiien  also  al- 
lowed to  asetbedepot.  Again,  the  direct- 
ors of  the  Depot  Company  could  not  have 
regarded  this  resolution  as  fixing  the  rent 
from  year  to  year,  for  before  the  expira- 
tion of  the  first  year  they  passed  the  reso- 
lution of  Jannary  8, 1889,  fixing  the  rent 
on  a  different  basis,  namely,  one  twelitb 
of  8  per  cent,  of  the  cost  of  the  property, 
with  one  twelfth  of  current  expenses  and 
taxes  from  January  1, 1889.  This  resolu- 
tion says  nothing  about  an  annual  rental. 
It  was  under  this  resolution  that  the  rent 
was  thereafter  paid.  It  Is  our  opinion 
that  those  resolutions  were  designed  to  do 
no  more  than  declare  the  bnsifl  on  which 
the  monthly  rent  bills  wero  to  be,  and  in 
fact  were,  made  out.  The  payment  of 
rent  under  them  did  not  have  the  effect  to 
create  a  contract  running  from  year  to 
year.  With  this  result  it  is  not  necessary 
to  go  over  the  other  arguments  made  by 
the  defendants  on  this  branch  of  the  case. 
The  Judgment  la  affirmed.    All  concar. 


BoNB  et  al.  y.  Tyrrell  et  at. 

QSufireme  Court  of  MUsouri,  Division  No.  1. 
.  Kov.  28.  1892.) 

Wills— Estate  Comteted— Goardias  and  Wakd 
—Sale  of  Ward's  Lasd—Ejectmbxt— Taxes. 

1.  A  devise  to  a  granddaiig;bter,  "to  have 
and  to  hold  the  same,  to  ber  and  her  children, 
heirs  of  her  body,  forever,"  passes  an  estate  in 
fee  tail,  which  Rev.  St  1845,  p.  210,  8  5,  con- 
verts into  an  estate  for  life  in  the  grauddau^ter, 
with  remainder  in  fee  to  her  children. 

2. 1  Urr.  St.  1S55,  p.  827,  §  28,  provided 
that  a  guardian  who  had  received  payment  for 
land  of  his  ward,  sold  under  the  provisions  of 
that  act,  should  execute,  acknowledge,  and  de- 
liver to  the  pnrchask.'r  a  deed  containing  certain 
recitals  in  regard  to  the  sale,  and  conveying  all 
the  right,  title,  and  interest  of  tlie  ward  in  the 
land  so  sold,  add,  that  a  deed  by  a  guardian  of 
ills  ward's  laud,  which  is  not  executed  or  ac- 
knowledged  as  ^ardian,  does  not  purport  to  con- 
vey the  ward's  interest  in  the  land,  and  does  not 
contain  the  required  recitals,  fails  to  pass  the 
legal  title. 

S.  Under  1  Bev.  St.  1856,  pp.  826. 827,  H  24- 


27,  which  anthotued  guardians,  in  eertaia  i . 

to  sell  their  wards'  lands  under  order  of  the  coon- 
ty  court,  and  declared  that  such  a  sale,  if  ap- 
proved by  said  court,  should  be  valid,  to  all  in- 
tents and  purposes,  a  sale  by  a  guardian,  which 
is  ordered  btit  not  approved  by  the  eoonty  eomrt. 
is  iniiufiicient  to  pan  even  an  eqoitable  title. 

4.  Nor  does  such  sale  entitle  the  pordiaaer. 
when  ejected  by  tlie  ward,  to  demand  from  liiui 
a  return  of  the  price  paid  to  the  guardian,  wliere 
it  is  not  shown  that  tne  guardian  paid  the  money 
to  the  ward,  or  used  it  for  his  l>enefit. 

5.  A  vendee  who  takes  possession  and  pays 
taxes  under  a  deed  which  purports  to  convey  the 
fee,  but  reaHy  conveya  only  an  estate  for  the  life 
of  another,  cannot,  when  ejected  In^  the  remain- 
derman,  recover  the  taxes  paid  by  him,  since,  a» 
tenant  of  the  life  estate,  it  waa  liia  duty  to  pay 
the  taxes. 

Appeal  from  clrenlt  eourt.  Knox  eoon- 
ty; Bb.v  E.  Tdrnbr,  Judge. 

Ejectment  by  William  U.  Bone  and 
others  agaiUHt  Mary  E.  Tyrrell  and 
others.  Plaintiffs  obtained  Judgment. 
Defendants  appeal.    Affirmed. 

L.  F.  Cottey,  for  appellants.  O.  D. 
Jooea,  for  respondmts 

Bbacb,  J.  Thia  is  an  action  in  eject> 
ment  for  a  tract  of  laud  In  Knux  county, 
to  which  the  plaintiffs  olitained  judgment 
in  the  court  below  for  five  eighths  of  tb* 
premises,  and  the  delendanta  appeal.  Tbe 
facts  are  that  In  1S49  John  Bone.  Sr.,  be- 
ing seiited  in  fee  simple  of  tbe  land  in  dis- 
pute, died,  having  first  made  a  will  by 
which  be  devised  the  same  in  manner  (ol- 
io wiug,  to  wit :  "I  also  give  and  bei)aeatb 
to  niy  granddaughter  tbe  following  rekl 
estate,  to  wit,  the  E.  %  of  tbe  N.  E.  V  of 
sec.  33.  also  the  H.  W.  \  nl  the  N.  E.  S  ol 
sec.  33.  all  In  township  63  of  range  11,  con- 
taining 120  acres,  together  with  all  tbe  im- 
provements thereunto  appertaining;  to 
bave  and  to  hold  tbe  same,  to  her  and  her 
children,  heirs  of  her  body,  forever."  The 
granddaughter  mentioned  in  thU  provi- 
sion of  his  will  was  Elizabeth  Bone,  wife 
of  John  Bone,  Jr.,  baviug  al  the  time 
eight  minor  children.  By  an  act  of  the 
general  assembly  approved  February  ;!7, 
1S.j5,  entitled  "An  act  for  the  benefit  of 
Elizabeth  Bone  and  her  children,"  recit- 
ing in  the  preamble  the  devise  aforesaid, 
it  was  provided:  "That  John  Bone  and 
Elian  betb  Bune,  bis  wife,  may.  and  tbey 
are  hereby  authorised  to,  sell  said  tract, 
given  to  her  and  to  ber  children,  heirs  of 
ber  body,  by  John  Bone,  8r..  deceased, 
either  at  public  or  private  sale,  and  con- 
vey the  same  to  the  purchaser  or  pur- 
chasers, in  fee  simple  absolute,  by  deed  or 
deeds  executed  and  acknowledged  in  tbe 
usual  form,  free  from  all  claim  and  title 
of  tbe  children  of  said  Elsabeth,  now  or 
hereafter.  The  said  John  Bone  flrst  giv- 
ing bond  with  snfficient  security,  payable 
to  tbe  state  of  Missouri,  in  double  tbe 
value  of  said  land,  to  be  approved  by  the 
county  court  of  said  county,  conditioned 
that  upon  tbe  sale  of  said  land  he  will 
faithfully  reinvest  tbe  money  arising  from 
said  sale  in  real  estate  in  said  state,  with- 
in a  reasonable  time  thereafter,  and  tako 
the  title  to  tbe  same  to  said  Elicabetb 
Bone  and  to  ber  children,  heirs  of  ber 
body,  as  Haid  landa  are  devised  to  them 
by  saJd  will,  wbicb  bond  shall  be  Qled  In 
the  office  of  tbe  clerk  of  tb«  county  coart» 
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and  may  be  saed  on  by  any  person  ag- 
grieved by  the  anfaltblnl  perrormaiice  of 
«ald  John  Bon»."  Afterwards,  on  Hie  7th 
of  MdnO),  1859,  three  of  Blizubetb  Bone's 
ebildren  having  become  of  age,  the  said 
John  Bone.  Jr.,  was  appointed  by  the 
«onnty  court  of  Knox  county  guardian 
and  curator  of  the  Ave  minora,  and  on  the 
next  day  qualified  an  such  by  executing 
bond  in  the  sum  of  $1,000,  approvi!d  by 
(laid  court.  Afterwards,  on  the  3d  day 
of  May,  1K59,  upon  the  petition  of  the  said 
John  Bone  as  guurdian  and  curator,  as 
aforesaid,  representing  that  itaid  minors 
had  no  p»>reonal  estute  and  no  means  to 
defray  the  neeessiiry  expenses  of  their 
maintenance  and  udncaliun,  except  their 
interest  in  said  real  estate.  It  was  or- 
dered by  said  county  ctiurt  that  the  "five 
eighths  of  said  real  estate  belonging  to 
aaid  minors  be  sold  at  private  sale,  and  If 
not  sold  at  private  sale  to  be  sold  at  pub- 
lic  sale,  at  the  courthouse  door  In  the 
town  of  Rdlna,  at  the  October  term  of  the 
circuit  court,  one  third  of  the  purchase 
money  to  be  paid  in  cash,  one  third  in 
twelve  and  the  renioinder  in  eighteen 
roonthi);  deferred  payments  to  bear  10  per 
cent  Interest."  Afterwards,  on  the  14th 
day  of  July,  1859,  the  real  estate  was  duly 
opprnlsed  at  the  value  of  fl. 200,  for  the 
wl)oIe  tract,  and  of  f  160  for  the  share  of 
each  of  said  five  minors,  and  the  apprtilse- 
ment  on  the  same  day  returned  and  filed 
In  said  court.  It  does  not  appear  that 
any  otb«r  or  further  proceedings  were 
ever  had  In  said  court  touching  the  mat- 
ter. Afterwards,  on  the  27th  day  of  Oc- 
tober, 1859,  the  said  John  Bone,  Jr., 
Elizabeth,  his  wife,  and  her  three  adult 
children,  executed,  acknowledged,  and  de- 
livered the  following  deed:  "Know  all 
men  by  these  presents,  that  I,  John  Hone, 
guardian  of  William  Bone,  •lames  K.  P. 
Bone,  Thomas  M.  Bone,  Albert  F.  Bone, 
and  Clements  8.  M.  Bone,  have,  in  con- 
formity to  an  order  of  the  county  court  of 
Knox  county,  Missouri,  and  Maranda  B. 
Bone,  Mary  Bone,  George  A.  Bone,  and 
Elizabeth  Bone,  the  wtleof  said  John  Bone, 
bave  this  day,  for  and  In  consideration 
of  the  sum  of  eleven  hundred  and  fifty  dol- 
lars to  them  In  band  paid  oy  Aaron  Calla- 
han, of  the  county  of  Knox,  In  the  state 
of  Missouri,  granted,  bargained,  and  sold 
unto  the  said  Aaron  Callahan  the  follow- 
ing described  tract  or  parcel  of  land  sit- 
uate In  the  county  of  Knox,  in  the  state 
of  Missouri:  That  Is  to  say,  east  half  of 
the  northeast  quarter  of  section  thirty- 
three,  and  the  southwest  fourth  of  the 
northeast  quarter  of  section  thirty-three, 
in  township  sixty-three,  range  eleven 
west,  in  Knox  county.  Missouri;  to  have 
and  to  bold  the  premises  hereby  conveyed, 
with  all  the  rights,  privileges,  and  appur- 
tenances thereto  belonging  or  in  any  wise 
appertaining,  unto  the  said  Aaron  Calla- 
han, his  heirs  and  assigns,  forever;  we,  the 
said  parties  of  tbs  first  part,  hereby  cov- 
enanting to  and  with  the  said  Aaron  Cal- 
lahan, bis  heirs  and  assigns,  for  them- 
selves, their  heirs,  executors,  and  admin- 
istrators to  warrant  and  defend  the  title 
to  the  premises  hereby  conveyed  against 
the  clului  of  every  person  whatsoever.  In 
witness  whereof,  we  bave  hereunto  sab- 


scribed  onr  names  and  afilxed  our  seals 
this  the  27tb  day  of  October,  A.   D.  1869 

h«r 
JoBN     Bone.      [Seal.]       Elizabbtb     X 

msifc 
Bone.  [Seal.]  Maranda  B.  Bonb.  [SeaM 
Mary  Amok  Bonb.  [Seal.]  Gbokob  S. 
Bonb.  [Seal.]  "  In  the  year  1869,  Callahan 
went  into  possession  of  the  premises  un- 
der this  deed,  and  he  and  his  grantees 
bave  ever  since  been  in  the  continuous, 
adverse  poHnession  of  the  same.  The  title 
of  the  defendants  who  are  in  possession 
now  Is  regularly  deraigned  from  him. 
On  the  SOtb  day  of  January,  ISkb, 
Elizabeth  died,  and  on  the  9th  of  April, 
IWO,  this  suit  was  commenced  by  the 
plaintiffs,  who  are  three  of  the  five  chil- 
dren of  Elizabeth  Bone,  who  were  minors 
In  1869,  and  the  reprf^^sentatlres  of  the 
other  two  deceased,  named  in  the  forego- 
ing deed  of  John  Bone  et  al.,  dated  the 
27th  day  of  October,  1869,  and  of  whom 
the  said  Bone  was  then  gnardlan. 

1.  The  grant  in  thedcvise  Is  to  Elizabeth 
Bone,  and,  standing  alone,  under  the  stat- 
ute, would  have  been  sufficient  to  pass  the 
fee-simple  title  of  the  grantor  to  her. 
Rev,  St.  184S,  p.  219,  §  2.  But  this  grant, 
being  immediately  limited  by  an  ha bendam 
clause,  "to  her  and  her  children,  heirs  of 
her  body,  forever, "  bad  the  effect  of  pass- 
ing to  her  only  an  estate  in  fee  tall,  under 
the  statute  of  18  Edw.  I.,  which  under  the 
statute  of  this  state  became  an  estate  for 
life  in  the  said  Elizabeth,  remainder  in  fee 
simple  to  her  children.  Id.  §  5.  The  deed 
of  the  Bones  to  Callahan,  of  October,  1H59, 
passed  the  life  estate  of  the  said  Elizabeth 
and  the  fee-simple  title  of  the  three  adult 
children  to  him,  but,  unless  It  also  passed 
the  fee-simple  title  of  the  five  minor  chil- 
dren, the  plaintiffs  are  entitled  to  recover 
five  eighths  of  the  premises,  us  ousted  ten- 
ants In  common ;  for,  their  rigbt  of  action 
as  such  having  first  accrued  npon  the 
death  of  the  said  Ellzalieth,  in  1889,  there 
Is  no  question  of  title  by  adverse  posses- 
sion in  the  case. 

2.  Tbe  important  Inquiry  is,  did  John 
Bone,  Jr.,  have  power  to  sell  and  convey 
the  interest  of  the  five  minor  ebildren  of 
Elizabetli?  And,  If  so,  from  what  soarce 
did  he  obtain  it? 

We  are  first  pointed  to  the  special  act  of 
the  legislature  of  1865,  as  conferring  that 
power.  The  very  interesting  question  at 
oncesnggested,and  argued  atsome  length 
in  tlie  briefs  of  counsel,  "whether,  under 
the  constitution  of  1820,  tbe  legislature 
could  directly  authorize  the  sale  of  a  mi- 
nor's property  by  one  occupying  no  flda- 
clary  relation  to  sneb  minor,  without 
judicial  process  and  Inqoiry, "  has,  since 
the  adoption  of  the  constitution  of  1866 
and  1876,  becomeof  no  general  Importance; 
and,  for  the  purposes  of  this  case,  we  And 
It  unnecessary  to  resolveit.  The  legislature 
did  not  undertake  to  confer  on  John  Bone, 
Jr.,  absolute  power  to  sell  and  convey  the 
real  estate  of  tlie  minor  children  of  Elis- 
abeth Rone.  The  grnnt  was  a  conditional 
one,  and  tbe  condition  wus  a  condition 
precpdent,  without  the  performance  of 
which  he  had  no  power  whatever  to  make 
such  sale  and  conveyance:  and  he  did  not 
perform  or  pretend  to  perform  that  coa- 
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dition,  Id  that  be  did  not,  first,  before  the 
sale.  K^ve  bond,  with  suflicient  8e<?nrit.v, 
payable  to  the  state  ot  Missouri, in  double 
the  value  ot  Bald  land,  to  be  approved  by 
the  cuonty  court  ol  said  county,  "condi- 
tioned that  npon  the  sale  of  uaid  land  be 
will  faithfully  reinvest  the  money  ariHing 
from  said  sale  in  real  estate  In  said  state, 
within  a  reasonable  time  thereafter,  and 
take  the  title  to  thesame  tu  aaldElliabetb 
Bone,  and  to  her  children,  heirs  of  her 
body."  But  on  tbe  contrary,  nearly  five 
years  after  the  act  was  passed,  and  after 
three  of  the  children  bad  become  of  axe, 
and  the  sitnatiuu  upon  which  the  act  was 
predicated  had  been  entirely  changed,  he 
qualified  as  Kuardiau  and  curator  of  tbe 
estates  of  tbe  five  minor  children  undnr 
the  general  law,  and  in  tbat  capacity 
prayed  for  and  was  given  conditional 
power  to  sell  the  undivided  interest  of  the 
five  minor  children,  not  for  reinvestment, 
but  for  the  education  and  maintenance  of 
said  minor  children.  [?nder  this  supposed 
power  he  nlone  pretends  to  have  acted.  In 
the  deed  made  to  Cailnhan;  and,  if  that 
conveyance  is  valid  as  to  these  minors,  it 
Is  so  solely  by  reason  of  the  power  vested 
In  bim  as  guardian  and  curator  by  tbe 
county  court  of  Kuoz,  under  whose  order 
be  alone  assumed  to  act. 

In  the  general  law  in  force  at  the  time 
these  proceedings  were  bud,  no  provision 
was  made  tor  the  sale  of  the  lauds  of  a 
minor  for  reinvestment,  by  an  order  ot  the 
county  court;  but  such  court  was  au- 
thorized to  "order the  proper  education  of 
minors,"  and  for  that  purpose,  when  tbe 
personal  estate  was  Insufficient  or  inap- 
plicable, to  order  tbe  "lease  or  sale  of  real 
estate,  or  that  tbe  same  be  mortgaged, 
•  •  •  to  raise  the  funds  necessary  to 
complete  the  education  of  a  minor,"  (1 
Rev.  St.  1855,  p.  s^6,  §  24;)  such  sale  to  be 
"advertised  and  conducted  in  the  same 
manner  as  now  provided  by  law  for  ad- 
vertising and  conducting  sales  of  real  es- 
tate of  deceased  persons,  made  by  execu- 
tors and  administrators  for  tbe  payment 
of  debts,"  (Id.  §  23.)  And,  whenever  so 
sold  by  any  guardian  or  curator,  it  was 
made  his  duty  to  report  such  sale  to  the 
court  ordering  the  sale,  "in  the  same  man- 
ner as  executors  and  admlnlHtrators  are 
now  required  by  law  to  report  sales  of 
real  estate  made  by  them  for  the  payment 
of  debts;  and  such  sale,  if  approved  by 
said  court,  shall  be  valid,  toall  in  tents  and 
purposes. "  If  no  t  approved,  the  court  is  au- 
thorised to  renew  the  order.  Id.  p.  827,  §  27. 
Tbe  act  further  provided  that  "guardians 
and  curators,  having  received  payment  ot 
tbe  purchase  money  for  an.tr  real  estate 
sold  by  them  according  to  the  provisions 
of  this  act.shall  execute  and  deliver  to  the 
purchaser  thereof  a  deed  o(  conveys  nee  for 
the  same,  referring  In  apt  and  appropriate 
terms  to  the  order  of  the  court,  the  ad- 
vertisement, thi)  appraisement  and  descrip- 
tion of  the  real  estate,  the  time,  place,  and 
terms  of  sale,  and  the  payment  ot  the  pur- 
chase money,  (which  recital  shall  be  prima 
tacie  evidence  of  tbe  facts  so  recited,)  and 
conveying  to  such  purchaser  all  the  right, 
title,  and  Interest  of  the  ward  in  the  real 
estate  so  sold,"  (id.  3  28,)  and  that  snch 
deed,  when  acicnowledged   and   recorded 


as  other  instruments  conveyingr  real  es- 
tate, shall  be  received  in  evidence  In  all 
courts  of  this  state  without  turtber  proof, 
(Id.  §  29.)  The  deed  of  John  Boneet  al.  to 
Callahan  is  neither  executed  nor  acknowl- 
edged by  Bone  as  guardian  or  curator  ut 
said  minor  children,  does  not  purport  tu 
convey  their  interest  in  tlie  real  estate  la 
question,  does  not  contain  the  recitals  re- 
quired by  the  statute,  and  does  not  show 
a  sale  made  by  him  as  such  guardian  or 
curator,  in  accordance  with  tbe  order  of 
the  county  court,  or  that  the  deed  was 
made  by  virtue  thereof,  and  did  not  bare 
the  eflect  of  passing  tbe  legal  title  of  said 
minors  in  the  land  In  question  to  said  Cal- 
lahan. 

3.  Although  tbe  deed  failed  to  pass  title, 
yet  if  Callahan  purchased  the  Interest  of 
these  children  at  a  valid  sale  of  tbeir  in- 
terest, by  their  gnardian  or  carntor,  for 
an  adequate  consideration,  and  paid  tbe 
purcliaae  money,  he  and  bis  grantees 
would  have  an  equity  for  a  title  tbat 
would  avail  the  defendants  us  a  defense  in 
this  action,  bberwood  v.  Baker,  103  Mo. 
472,  16  S.  W.Sep.U38.  and  cases  cited.  The 
evidenceupon  this  point  tends  to  show  that 
Callahan  bought  the  property  from  .lohn 
Bone  at  private  sale,  and  paid  $l,l£iO  i-ash 
for  it;  thatthat  was  about  the  value  ot  the 
land;  and  that  be  thought  he  was  getting 
the  whole  title  to  it.  In  the  law  under  cou- 
slderntion  it  does  not  seem  to  have  been 
the  intention  of  the  legislature  to  invest 
county  courts  with  the  power  to  order 
tbe  sale  of  real  estate  of  minors  for  any 
other  purpose  than  their  education.  Itev. 
St.,  supra,  S  24.  But  as  we  held  InStrouse 
V.  Drennan,  41  Mo.  290,  that,  wbere  a  sale 
was  made  for  the  education  as  well  as 
the  support  of  the  ward,  tbejorlsdictionof 
tbe  county  court  would  be  sustained, 
and  tbe  sale  not  beld  void  for  that  reason, 
this  point  need  not  be  further  considered. 
It  ma.v  also  be  doubted  whether  under 
this  law  tbe  county  court  conid  authorize 
a  curator  to  sell  his  ward's  real  estate  ut 
private  sale.  Rev.  tst.,  supra,  §  25.  But, 
tor  the  purposes  of  this  esse,  let  it  be  con- 
ceded that  it  could.  The  records  i>f  the 
county  court  were  Introduced  in  evidence, 
and  there  is  not  a  Jot  or  tittle  of  evidence 
in  them— or,  for  the  matter  of  that,  from 
any  other  source— that  this  sale  was  ever 
reported  to  tbe  court,  or  approved  by  it. 
In  any  manner  whatever,  in  fact,  the 
county  court  never  did  any  act,  either  in 
regard  to  the  sale  petitioned  for,  or  In  tiie 
matter  of  the  curatorshlp  ot  these  chil- 
dren, after  tbe  order  ot  sale  was  made,  so 
far  as  the  evidence  in  this  case  shows. 
Nor  did  tbe  curator  do  any  act  In  regard  ' 
thereto  in  said  court  after  he  filed  tlie  ap- 
praisement of  tbe  land.  Now,  it  Is  tier- 
fectly  plain,  upon  the  face  of  this  statute, 
that  the  validity  of  a  curator's  sale  under 
it,  whether  public  or  private,  depends 
upon  its  approval  by  tbe  court.  Hev.  St., 
supra,  §  27.  Without  such  approval,  there 
is  no  Judicial  sale,  and  no  equity  tor  a 
title.  Tbe  estates  of  Iniants  have  tbia 
protection  guarantied  them  by  the  stat* 
ute,  and  it  Is  not  in  the  power  ot  courts 
to  dispense  with  it.  Tbe  four  facts  upon 
which  an  equity  for  a  title,  as  here  con- 
tended for,  rests,  is  au  order  of  sale,  a  salt 
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made  by  tbe  curator  under  it,  payment 
ol  the  purchase  money,  and  an  approval 
of  the  sale  by  the  court.  The  nunieroni) 
declHlone  of  this  court  cited  by  counsel  lu 
their  brlefa  illustrate  fully  the  diapoMltinn 
of  thia  court  tu  uphold  Judicial  ealeH  in 
cnaea  where  sales  can  properly  be  socalled, 
bat  none  of  them  do  or  could  gn  to  the 
extent  of  upholding  a  sale  <tt  which  there 

•  is  no  evidence  whatever  that  it  ever  re- 
ceivtMl  Judicial  sanction.  There  is  no  evi- 
dence In  this  case,  of  record  or  otherwise, 
upon  which  to  hauK  a  presumption  that 
this  sale  was  ever  approved  by  the  coun- 
ty court. 

4.  It  Is  next  contended  that  altbouKh 
the  defendants  may  have  no  title,  nor  an 
equity  for  a  title,  yet  they  have  an  equity 
for  tbe  return  of  so  much  of  the  purchase 
money  as  It  may  be  supposed  was  paid  by 
CMllahnn  for  the  interests  of  the  minor 
children  in  the  land.  The  equity  here  in- 
voiced rests  upon  the  principle  that  when. 
In  ejectment,  the  beueflclary  of  a  void  ju- 
dicial sale  of  real  estate  Reel<R  to  recover 
the  possession  from  a  purchaser  in  Kood 
faith  at  such  sale,  a  recovery  will  be  with- 
held until  such  beneficiary  restores  the 
purchase  money  so  paid.  This  claim 
would  have  a  foundation  upon  which  to 
rest  if  it  had  appeared  that  these  minor 
children  had  become  the  beneHi-iarles  of 
this  sale.  But  it  dops  not  appear  that 
they  were  ever  benefited  thereby,  or  that 
a  dollar  of  the  purchase  money  paid  by 
Callahan  to  Bone  ever  came  to  them,  in 
any  manner  whatever.  Of  course,  upon 
no  principle  of  equity  could  they  be  called 
upon  to  restore  that  which  they  never 
received.  The  statutory  enactment  that 
no  person  who  shall  In  Kood  faith  pay 
money  to  one  acting  iu  a  flducinry  ca- 
pacity, authorized  to  receive  the  same, 
shall  be  responsible  for  the  properapplica- 
tioD  of  such  money,  or  his  title  affected 
by  a  misapplication  by  tbe  trustee,  and 
the  decisions  cited  by  counsel  to  the 
same  purport,  have  no  application  what- 
ever to  tiie  claim  now  being  considered. 
If  the  curator  bad  been  invested  with 
power  to  consummate  the  sale  and  re- 
ceive the  purchase  money  without  the 
approval  of  the  county  court,  then  Cal- 
lahan, although  he  did  not  get  a  legal  ti- 
tle by  tbe  deed,  would  have  had  an  equi- 
ty for  a  title;  and  that  equity  would  not 
have  be?n  affected  in  any  manner  by  mis- 
application of  the  purchase  money  by 
Bone.  As  we  have  seen,  he  never  ac- 
quired such  an  equity,  but  by  this  claim 
la  seeking  to  build  up  an  equity  for  a  re- 
turn of  the  purchase  money, paid  at  a  sale 

^without  Judicial  sanction,— an  equity 
which  could  have  no  existence  unless  the 
purchase  money  went  to  the  minor  chil- 
dren, of  which  there  is  not  a  particle  of 
evidence. 

6.  A  claim  is  made  also,  for  the  amount 
of  the  annual  taxes  paid  by  the  defend- 
ants and  their  grantors  on  the  land,  and 
for  improvements.  In  regard  to  this  claim 
It  is  BUffleleot  to  say  that  the  evidence 
shows  that  no  permanent  Improvements 
were  made,  by  which  the  value  of  the 
property  was  enhanced,  and  that  the  de- 
fendants, as  tenants  of  the  life  estate, 
were  bound  to  keep  up  tbe  repairs  and 


pay  the  annual  taxes.  The  judgment  Is 
for  the  right  party,  and  is  alSrmed.  All 
concur. 


Hbard  v.  Ritcbbt  et  a,l. 

(Supreme  Covin  of  Missouri,  Division  Ho.  t, 
Deo.  6,  1S93.) 

Action  on  Note— Pbkmatobe  Bdit. 

A  petition  allpged  in  one  count  tliat  de- 
fendants agreed  to  buy  certain  land  from  him  at 
au  ajrrecd  price,  part  of  which  should  be  paid 
two  years  after  the  land  should  be  conreyed,  and 

{>rayed  judgment  for  an  unpaid  balance  of  this 
ast  payment,  while  tbe  second  count  was  baj^d 
on  a  note  siren  for  said  deferred  payment.  The 
suit  was  Desrun  before  expiration  of  the  two 
years  and  before  maturity  of  the  note.  Held, 
that  the  action  was  prematurely  brought. 

Appeal  from  clrcnitcourt/Pettiacoanty; 
Richard  Fibi.d,  Judge. 

Action  by  George  iJeard  against  James 
E.  Kitcbey  and  others.  PlaintIR  was  non- 
suited at  the  trial,  and  be  appeals.  Af- 
firmed. 

Louis  Hoffman  and  Jackaon  A  Mont- 
gomery,lor  appellant.  Geo.  W.  Barnett, 
John  U.  Both  well,  Hangree  &  Lamm,  and 
C.  O.  Thbeaor,  for  respondents. 

Thomas,  J.  The  petition  In  this  case  al- 
leges that  defendants  associated  them* 
selves  together  in  tbe  year  ISI>^7  nnder  tbe 
name  of  tbe  8edalia  Loan  &  Investment 
Company:  that  on  the  12th  day  of  April, 
1887,  pluintin  executed  a  contract,  by 
which  he  gave  defendants,  under  the  name 
aforesaid,  an  option  to  purchase  a  tract 
of  land  near  Sedaiia,  in  Pettis  county, 
for  the  sum  of  9'25,600,  $500  of  which  was 
then  paid,  and  the  balance  being  payable 
as  follows:  9.')00  In  60  days,  $500  In  60 
days,  $4,500  August  1st, $6,000  in  one  year, 
and  the  balance  In  two  years,  after  the 
deed  should  be  made;  that  ou  the  19th 
day  of  April,  1887,  defendants  directed 
plaintiff  toexecuteaud  deliverto James  U. 
Douglass  a  deed  for  the  land,  which  was 
doui*,  and  $.500  more  of  the  purchase 
money  paid,  and  Di>uglnss  executed  notes 
for  the  balance,  as  called  for  in  said  con- 
tract, tbe  notes  being  dated  April  19,  1887, 
and  secured  by  deed  of  trust  on  the  prop- 
erty; that  defendants  paid  the  note  of 
$500  and  $2,5*10  on  the  note  of  $4,500;  that 
default  having  been  made  in  tbe  payment 
of  the  remainder,  plaintiff  foreclosed  the 
deed  of  trust,  and  at  the  sale  became  pur- 
chaser of  the  land  for  the  sum  of  $14,000, 
which  paid  off  all  the  notes  except  tbe  one 
for  $14,200,  payqlile  two>ears  afterdate, 
this  last  note  being  credited  with  $4,889.tM), 
leaving  a  balance  due  thereon  of  $10,626.- 
10:  and  plHlntitr  seeks  in  the  first  count  of 
his  petition  to  hold  defendants  liable  for 
the  balance  of  tbe  purchase  moiiey,  on  the 
ground  that  they  were  the  real  purchasers 
of  the  property,  and  that  Douglass  was 
either  their  partner  or  agent,  but  which 
he  did  not  know,  and  therefore  could  not 
state.  In  the  second  count  It  is  simply 
charged  that  defendants,  under  the  name 
and  style  of  James  H.  Douglass,  executed 
and  delivered  to  plaintiff  the  said  note  of 
$14,200,  and  Judgment  is  prayed  for  the 
balance  due  thereon.    This  action  waa  be- 
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guu  un  the  7th  day  of  January.  18S7.  On 
.'Vprll  6,  1887,  dt^enilantB  answered,  deny- 
lilt;  Kenerally  the  allegations  ot  the  peti- 
tion. At  the  trial  In  October,  1889,  defend- 
ants objected  to  the  Introdnctlon  of  any 
evidence,  because  the  petition  did  not 
state  facts  sofftclent  to  eonstltnte  a  cause 
of  nctlon,  which  was  overruled;  andatthe 
close  ot  the  case  the  court  sustained  a  de- 
lunrrer  to  the  evidence,  whereupon  plain- 
tiff took  a  nonsuit,  with  leave,  etc.  The 
«onrt  harlnK  relusud  to  spt  aside  this  non- 
suit, plaintiff  brought  the  case  to  this 
«uurt  by  appeaj. 

The  Judgment  will  have  to  be  atflrmed, 
on  the  Kround  that  the  claim  which  is  the 
iiaslH  of  plaintiff's  cause  of  action  was  not 
due  when  the  suit  was  instituted.  By  the 
-original  contract,  and  by  the  transaction 
witli  DouglasH,  the  last  payment  of  the 
purchase  money  of  the  land  wcm  to  be 
nia<le  two  years  after  date.  The  note  of 
414,200,  being  for  this  last  payment,  was 
not  due,  allowing  the  three  days  of  gruce, 
till  April  22,1889,— more  than  three  months 
after  the  InHtltution  ot  tlie  suit;  and 
hence,  whether  we  regard  the  action  as 
founded  on  the  original  contract,  as  In  the 
flrstcount,  or  on  the  note,  as  in  the  second 
count,  plaintiff  stated  no  cause  of  action 
dne  at  the  time, and  the  court  erred  in  not 
eostHlnlng  defendant's  objection  to  the  in- 
trodnctlon of  any  evidence  under  the  peti- 
tion. Mason  v.  Barnard,  36  Mo.  891 ; 
Turk  V.  iStahi,  63  Mo.  438;  Dilllnger  v. 
Kelley,  84  Mo.  561 ;  Brown  v.  Shock, OT  Mo. 
App.  351;  Doryee  v.  Turner,  20  Mo.  App. 
84;  .McQuilllns,  PI.  &  Pr.  §  461,  and  notes. 
This  error  was  afterwards  Rurnd,  how- 
ever, by  the  court's  ruling  on  the  demurrer 
to  the  evidence. 

Judgment  affirmed.    Ail  concor. 


Blunorr  v.  Misbodri  Pao.  Rt.  Co. 

(Supreme  Court  of  Misgouri,  DMtUm  No.  i. 
Dec.  6,  1893.) 

RiPARUir  Rights— Alluvion— BousDA  hies. 
The  owner  of  a  city  lot  bounded  on  one 
ride  by  a  street  which  is  located  along  a  river 
is  not  entitled,  as  a  riparian  proprietor,  to  land 
formed  by  accretions  on  the  opposite  side  of  the 
street.  Lebeaunie  v.  PoctUngton,  21  Mo.  36, 
and  Smith  t.  Public  Schools,  30  Mo.  2d^  fol- 
lowed. 

Appeal  from  St.  Louie  circait  court; 
Lbkot  B.  Valliant,  Judge. 

Ejectment  by  Caroline  Elllnger  against 
the  Missouri  Pacific  Railway  Company. 
Defendant  obtained  Judgment.  FlalDtjtf 
appeals.    Aflirraed. 

Stone  &  Slevio,  for  appellant.  B.  S. 
Priest,  tor  appellee. 

Macfari.anb,  J.  This  suit  Is  ejectment 
to  recover  a  parcel  of  land  in  St.  Louis 
which  is  occupied  by  the  roadbed  and 
truck  ot  defendant.  This  property  is  sit- 
oatein  the  town  of  Carondelet,  and,  ac- 
cording to  the  description  under  which  it 
has  l>een  conveyed,  fronts  east  on  Water 
street.  This  street  extends  north  and 
sooth  parallel  to  the  MissiBsippi  river. 
The  evidence  tends  to  prove  that  in  the 
year  1882,  when  that  part  of  the  town  of 
Carondelet  was  platted  into  blocks  and 


streets,  Water  street  was  located  along  the 
margin  of  the  river,  and  was  designated 
on  tiie  plat  "A  Tow,"  or  "Water  Street." 
Since  this  land  was  platted,  the  river 
banks,  by  natural  necretion,  have  receded 
towards  the  east,  until  at  this  time  ths 
banks  are  200  feet  or  more  east  ol  Water 
street.  The  land  claimed  in  the  petition 
lies  between  that  owned  by  plaintiff,  front- 
ing on  Water  street,  and  the  present  banks  - 
of  the  river,  and  consists  of  all  avion  formed 
by  the  gradual  washing  ot  the  river. 

The  question  is  whether  the  owner  of 
land,  the  boundaries  of  which  call  for  a 
street  which  is  located  along  the  Mississip- 
pi river,  is  entitled,  as  a  riparian  owner, 
to  land  subseqneotly  formed  by  accretions 
on  the  opposite  side  ot  the  street.  The 
question  Is  answered  In  the  negative  by 
thiscourtin  the  early  cases  of  Lebeaume  v. 
Poctlington,2IMo.36,and  Smith  v.  Public 
Schools, 30  Mo.  294.  Tnese  cases  distinctly 
hold  that, if  a  lot  were  bounded  or  limited 
by  streets,  the  owner  thereof  would  not 
become  a  riparian  proprietor,  and  entitled 
to  the  alluvion,  by  reason  of  the  fact  that 
the  original  grant,  besides  the  street,  also 
called  tor  the  river  in  front.  Thefact  that 
the  easement  imposed  by  the  Spanish  la  w 
upon  land  lying  along  the  bank  of  (he  river 
known  as  a  "towpath"  Is  called  for  In  the 
iiriginal  plat  as  coincident  with  the  street 
can  make  no  difference.  The  limit  of  the 
boundary  in  the  direction  of  the  river  by 
an  Intervening  street  prevents  the  proprle- 
torfromclaimingtheailnvion.  "Itls  not,' 
says  Judge  Napton  In  Smith  v.  Public 
Schools,  supra  ."the  existence  ot  the  road  or 
causeway  which  deprives  the  owner  of  the 
alluvion,  but  it  is  the  fact  that  the  road 
or  causeway  Is  the  boundary  ol  the  land." 
The  description  ot  the  lot  which  runs 
through  the  whole  chain  of  title  gives 
Water  street  as  the  eastern  boundary. 
That  description  goes  back  to  18.S8,  and 
is  conclusive  against  the  proprietor  as  to 
any  right  to  the  alluvion.  By  the  instruc- 
tions given  and  refused,  the  court  declared 
the  law  according  to  these  views. 

Judgment  affirmed.    All  concor. 


RlNORR  T.  Hor.TZCLAW. 

(Supreme  Court  of  MUsowrl,  Dioiaion  So.  2. 
Dec.  6,  1892.) 

Btatuts  or  Fravds  — Sdppicibhot  or  ICbmobaii- 

DUM— EVIUBNOB— VaKIAHCB. 

1.  A  written  memorandum,  stating  that  it  is 
agreed  by  the  parties  that  each  of  them  can  sell 
certiun  lots  "and  each  party  has  the  privilege  to 
spU  each  lot  at  $230,  which  shall  satisfy  Mr. 
Rlnf;er  in  full  for  said  lots/J  and,  if  sale  is  not 
made  within  16  days  Mr.  H.  "Is  to  pay  to  Mr. 
^uger  the  original  price  a  screed  upon  between 
them,"  is  insufficient,  within  the  statute  of 
frauds,  where  the  agreement  as  to  "the  original" 
price  is  oral. 

2.  Tlie  riUe  that,  where  a  written  agreement 
shows  on  its  face  that  it  is  incomplete,  the  omitted 
stipiUations  may  be  supplied  by  parol,  does  not 
apply  to  contracts,  whidi  the  statute  of  frauds 
requires  to  ha  in  writing. 

3.  Proof  of  an  agreement  to  assign  &  eon- 
tract  for  the  sale  of  land  is  not  sufficient  to  hi*- 
tain  an  allegation  of  a  sale  of  the  land. 

Error  to  circuit  court,  Lion  coanty ;  G. 
D.  Burgess,  Judge. 
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AetloB  by  Ro'ub  Jtl.Rinscer  acainst  Rich- 
ard Hflltaclavr  to  enforce  Hpeciflc  pertorin- 
anre  u(  n  contract.  Detendant  obtained 
JudRment.  Plaiutitf  brings  error.  Af- 
flrniPd. 

The  other  tacts  fully  appear  In  the  fol- 
lowlnK  Htatement  by  <]antt,  P.  J. : 

Tlil8  la  a  aalt  to  enforce  specific  perform- 
nnct:  of  an  alleRed  contract  for  the  Hale 
anil  purrbaHe  of  lots  7,  H,  9,  nnd  10,  to 
block  184,  In  town  of  Marcellne,  Linn 
rwnnty.  Plaintiff  alleRed  that  defendant 
bad  paid  $2.'>  on  the  trade,  and  owed  $975, 
and  that  a  memorandum  of  tbeaxreeinent 
waK  reduced  to  wrltine.  and  slRoed  by  de- 
tendant. The  defenHB  was  n  Reneral  de- 
nial, ntatate  of  frauds,  and  a  verbal  con- 
tract, whereby  defendaut  averred  he  hud 
nn  ui>tlon  on  snlil  lots,  to  be  token  or  de- 
clined on  Aptll  2, 18SS;  that.  If  he  necepted 
tbem.  plahitirt  was  to  furnish  aHutisfacto- 
ry  abstract,  and  deliver  a  Rood  and  sutfl- 
efent  wnrranty  deed,  cunve.vinR  a  perfect 
title  thereto:  that  plaintiff  did  not  fur- 
nitth  a  perfect  abstract  and  refused  to 
ninke  the  deed.  On  the  trial,  the  follow- 
iuR  memorandum  wqs  read  In  evidence: 
"Mnrcellne,  Mo.,  March  Hi,  IKRS.  It  is 
aereed  by  and  between  E.  M.  Randolph, 
R.  M.  RluRer,  and  T.  A.  iSinedley  thateucb 
of  them  have  the  liberty  to  sell  lots?,  8, 
0,  10,  block  184,  and  whichever  sells  to 
have  all  the  commission;  nnd  each  party 
has  the  prlvlleRe  to  sell  each  lot  at  f  2.50, 
which  shall  satisfy  Mr.  KinRer  in  full  fur 
snid  lots;  and,  if  sale  is  not  made  within 
10  days  from  this  date,  Mr.  Holtsclawis 
to  pay  to  Mr.  RloRer  the  oriRlnal  price 
agreed  upon  between  them.  T.  A.  Smkdlby, 
fi.  M.  Randolph,  I{.  M.  Rinop.ii,  U.  Hoi.tx- 
n.AW."  Defendnnt  never  took  possession. 
PlaintiH  never  offered  di'fendant  a  deed  to 
the  lots,  and  testified  that  his  aereement 
with  defendant  was  verbal,  nnil  by  it  he 
was  to  asslRB  defendant  four  several  con- 
tracts lor  said  lots,  which  plaintiff  held 
from  the  Santa  FeTown  Company,  the 
owner  of  the  lots,  on  wliich  be  had  paid 
fOS.OC  on  each  lot;  that  defendant  was  to 
assume  these  contracts,  pay  the  town 
company  the  balance  due  It,  and  plnintlS 
9441.80.  He  also  offered  us  a  witness  E. 
il.  Randolph,  w  ho  testified  to  abont  th« 
same  state  of  facts.  The  defendant  on  his 
part  denied  that  be  aRreed  to  take  the 
contracts;  testified  that  he  demanded  an 
abstract  and  deed  ;  that  the  abstract  was 
fnmished,  but  not  lu  the  time  limited,  and 
was  pronounced  InsufBcient  by  Web  fit. 
Ruby,  Esq.,  his  attorney,  and  he  then  d«v 
cided  to  have  nothhiR  more  to  do  with 
the  matter,  and  refused  to  take  the  con- 
tracts. The  circuit  court  dlsniisseil  the 
bill,  and  refused  the  specific  ptsrformance. 
Plaintiff  has  appealed. 

A.  W.  MullinH  and  Harry  K.  West,  for 
plaintiff  in  error.  J.  L.  lierry,  fur  defend- 
ant in  error. 

Oantt,  p.  J.,  {after  stating  th»  fiiete.) 
The  circuit  court  committed  no  error  in 
refnslnR  the  sfteclHc  performance.  The 
-ease  comes  within  the  letter  and  spirit  of 
the  statgte  of  fraads.  The  memorandum 
to  wholly  insufficient  as  evidence  of  a  con- 
'traet.  It  does  not  purport  to  be  a  memu^- 
mndam  >uf  a  contract.  Jt  merely  jrefen  la 
v.20s.w.no.2£ — 51 


•  vago«  and  indistinct  way  io  an  aRree- 
ment  made  about  a  price  at  another  time. 
Whether  that  other  aRreument  would  be 
Rood  must  depend  on  whether  It  met  the 
requireraentB  of  the  law.  Wlien  It  ap- 
peared to  be  entirely  verbal,  of  course  It 
had  no  effect  In  law.  All  the  authorities 
are  URreed  that  the  memorandum  must 
state  the  contract  with  reasonable  cer- 
taiuty,  so  that  its  essential  tenuH  can  be 
ascertained  from  the  wrItinR  itself,  with- 
out H  resort  to  parol  evhienue.  Browne, 
St.  Frauds.  §  384 ;  Ben].  Sales,  §§  249.  250; 
Smith  V.  Shell.  82  Mo.  21.'>:  North  r. 
Mendel,  73  Ga.  400;  Fry  v.  Piatt,  32  Kan. 
(52,  3  Pac.  Rep.  781;  WlHiams  v.  Robin- 
son, 73  Me.  ISO;  Lee  v.  Hills.  (US  Ind.  474; 
Banks  V.  ManufacturinR  Co.,  20  Fed.  Rep. 
6(17;  Williams  v.  Morris,  9.'>  U.  S.  444; 
Grafton  v.t'ummlnRH.OO  U.S.  100.  Thenp- 
peliant  invokes  the  doctrine  that,  where  a 
contract  upon  its  face  is  incomplete,  re- 
sort may  be  liad  to  parol  evidence  to  sup- 
ply tlie  omitted  stipulations.  Out  to  ad- 
mit the  application  of  thut  doctrine  in  this 
case  we  mnst  go  to  the  extent  of  permit- 
ting plaintiff  to  estubliab  not  a  part,  but 
the  whole,  contract  by  parol,  and  thus 
deny  the  authority  of  the  statute,  and. 
In  effect,  permit  parties  to  SRree  that  tbs 
statute  of  frauds  shall  not  affect  their  con>- 
tracts,  and  then  invuke  the  aid  of  tli* 
courts  of  the  state  to  enforce  nRreements 
made  in  defiance  of  its  laws.  The  rule  re- 
lied upon  by  appellant  has  lonR  esLsted  at 
ceinmon  law.  In  cases  onaffected  by  tlie 
statute  of  frauds.  At  common  law  con- 
temporaaeoDB  parol  evidence  wne  not  per* 
niltted  to  change  the  written  contract,  be- 
canHe  the  law  conclusively  presumed  that 
prior  neRotlations  and  aRreements  were 
merRed  in  the  writing,  and  that  it  con- 
tained the  entire  agreonient.  &s  the 
statute  of  frauds,  on  tho  contrary,  the  pa- 
rol evidence  Is  rejected  because  it  is  the  pol- 
icy of  the  law  to  reRard  It  as  untrust- 
worthy. At  common  law.  if  the  contract 
was  Incomplete  on  its  face,  oral  evidence 
was  admissible  to  supply  the  defects,  be- 
cause the  oral  contrnct  was  good,  with- 
out the  wrltlitR;  and,  the  preeumptioa 
that  all  the  aRreement  was  In  the  writing 
being  negatived  on  its  face,  mt  principle 
of  law  was  violated  in  admitting  the  pa- 
rol evidence.  But  under  the  statute  of 
irauds.  if  the  subject-matter  of  the  con- 
tract is  within  the  statute,  and  the  con- 
tract or  memorandum  Is  detlclunt  In  some 
one  or  more  of  those  essentials  required 
by  the  statute,  parol  evldencecannot  be  re- 
ceived to  supi>Iy  the  defe<;t8,  tor  this  were 
to  do  the  very  thInR  prohibited  by  the 
statute.  This  must  be  obvious  upon  tlie 
slightest  reflection.  This  distinction  was 
made  by  Lowbiis.  C.  J.,  in  MuHselinan  v. 
Stoner,  31  Pa.  St.  2G3;  Glass  v.  Hulbert. 
102  Mass.  24;  MouIdlnR  v.  Prussing,  TO  III. 
151 ;  Osborn  v.  Phelps,  19  Conn.  G3 ;  1  Story, 
Eq.  Jur.  § 770a;  1  Greenl.  Kv.  (14th  Ed. )  $80; 
but  was  overlooked  in  O'Neil  v.  Cratn.  67 
Mo.  230,  and  Lash  v.  Parlln.  78  Mo.  3UL 
We  freely  concur  lu  the  statement  of  the 
rule  made  In  those  cases  when  applied  t« 
a  case  not  falling  within  the  statute,  hut 
as  to  a  case,  the  subject-matter  of  whicb 
is  within  the  statute,  we  think  such  a  rule 
must  Inevltatily  beuoroe  subversive  of  « 
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pluln  statnte.  and  It  la  onr  province  to 
aphnid  and  enforce  the  statutes,  not  to 
nullHy  them.  Nor  have  we  any  tiiclInatioD 
to  add  another  exception  to  the  statute, 
sinre.  as  said  by  Jackson,  C.  J.,  in  Smith 
y.  Jones.  08  Oa.  38M.  '*the  floodxates  are 
open  wide  as  to  the  competency  of  wit- 
nesses, and  the  only  brt-ak  water  left  is  to 
put  this  class  of  contracts,  and  others  of 
similar  character.  In  wrltinjc."  Accord- 
ingly we  hold  that  parol  evidence  was  not 
adralsHible  to  supplement  the  memoran- 
dum offered  in  this  cose,  because  the  law 
demanded  the  contract  should  he  In  writ- 
ing, and  the  trial  court  ruled  correctly  in 
BO  holdIn«. 

2.  But  in  no  view  of  this  case  was  ap- 
pellant (grieved  by  the  judgment  of  the 
trial  conrc.  His  own  evidence,  If  accepted 
witiiont  qoestlun,  eHtabiished  an  entirely 
different  contract  from  tliHt  alleged  in  his 
petition.  Uls  petition  counted  on  a  sate 
of  lots.  His  evidence  tended  to  show  an 
aKreeiiieni  to  merely  assign  his  contracts 
with  the  Santa  Pe  Town  Company  to  de- 
fendant, and  the  snbHtitDtlon  of  defendant 
as  itaymaster  to  the  town  company.  The 
memorandum  docs  not  support  plaintiff's 
evidence.  If  there  was  such  an  anreement 
as  plaintiff's  evidence  would  prove,  then 
the  niemorandum  was  utterly  deflcleut  In 
nut  statiiiK  it,  and  of  course  he  cannot  re- 
cover, because  thcstatute  required  a  mem- 
orandum of  that  contract,  not  a  mem- 
orandum from  which  all  its  essentials 
were  omitted.  HII.  Sales.  232:  Smith  v. 
Shell,  R'i  Mo.  215.  The  JudKinent  of  the  cir- 
cuit court  is  affirmed.  Alt  of  this  division 
concur. 


Jackson  et  al.  v.  National  Bank  or  Mo- 

MlNNVILLK. 

(SuprefM  Court  of  Tennesgee.    Jan.  5,  tS9S.) 

AUTnORITT  OF  AOEXT— Is'nORSEMEST  OP  CHECKS. 

A  commercial  traveler,  employed  to  sell 
and  take  ordora  for  Roods,  to  collect  accounts, 
aii'l  iT<(Mvi>  iiinni'v  ami  checks  payiihle  to  the 
order  of  his  principnl.  is  not  by  implicntion  au- 
thorized to  indorse  his  principura  name  on  the 
checks;  and  a  bank  pajrini;  a  chock  on  sncb 
indorsemeut  will  be  responsible  to  the  principal. 

Appeal  from  chancery  court,  Warren 
county;  W.  S.  Ukaruk.v,  Chancellor. 

Action  by  Jackson.  Mathews  &  Harris 
agalnHt  the  National  Rank  of  McMlnnvlIIe 
to  recover  tiie  ainuiint  of  a  check  payable 
to  plaintiffs,  which  defendant  cashed  on 
the  indorsement  of  a  commercial  traveler 
employed  i)y  plaintiffs.  From  a  decree  in 
favor  of  defendant.  plaintlSs  appeal.  Ro- 
verHed. 

T.  C.  LInd  and  Smith  A  Dhkcnaon,  tor 
appellants.  UumtjrJt  Fa/rbunA-s,  for  ap- 
pellee. 

Hoi.MA.v,  J.  The  complainants  were 
wholesale  grocery  merchants  in  the  cit.v  of 
Nashville,  and  i)ad  In  their  employ  as  a 
traveling  salesman  or  drummer  one  Gib- 
son. Gibson's  duty,  under  his  employ- 
ment, was  to  travel  through  the  country, 
take  orders  from  retail  merchants  for 
goods, and  collect  the  bills  as  they  became 
due.  For  complainants  Gibson  sold  a 
bill  of  goods  amounting  to  f  228.90  to  J.  J. 


Meado  ws,  of  Warren  coonty.  Oo  October 
12.  1891.  before  Meadows'  bill  became  doe, 
and  while  (ilbson  was  still  in  the  service 
of  complainants,  he  proposed  to  Meadoiva 
that,  if  be  would  tlien  pay  the  bill,  he 
woald  be  all<iwed  a  discount  of  2  per  cent. 
To  this  Meadows  agreed,  and  gave  to  (ilt>- 
sfiD  his  check  on  the  defendant  for  S224.;(9, 
payable  to  the  order  of  Jackson,  Mathews 
&  Harris.  On  the  faceof  theclieck  was  In- 
serted the  statement  that  it  was  "in  full 
of  acct.  to  date."  Upon  the  bach  of  tbn 
check  Gibson  indorse^l  the  names  of  com- 
plainants, ".Tackson,  Mathews  &  Harris, 
by  Gibson,"  and  presented  It  to  the  de- 
fendant bank,  where  it  was  paid  to  him 
by  the  cashier,  and  charged  against  the 
deposit  account  of  Meadows.  Gibsoa 
failed  t<i  pay  over  or  account  to  complain- 
ants for  this  money.  Complainants  hav- 
ing learned  that  Gibson  had  collected 
other  money  due  them,  and  failed  to  ac- 
count for  it,  ordered  him  in,  and  dis- 
charged him.  Gibson  absconded.  Subse- 
quently complainants  sent  to  J.  J.  Mead- 
owsastatementof  his  account,  requesting 
payment.  Meadows  replied  that  he  had 
paid  the  account  to  Gibson  by  giving  him 
a  ciieck  on  the  defendant  bank,  and  had 
B<>ttled  filth  the  bank,  and  taken  up  the 
check.  Complainants  demauded  of  de- 
fendant payment  to  them  of  the  cbei'k, 
which  was  refuxed.  Complainants  filed 
their  bill  to  hold  the  bank  liable,  and  to 
recover  the  amount  of  the  check,  alleging 
that  Gibson  had  no  right  to  Indorse  com- 
plainants* name,  and  that  the  payment  of 
the  check  to  him  was  unauthorised.  The 
delendont  answered, stating.  In  substance, 
that  Gitison  was  authorized  to  Indorse 
complainants*  name  to  checks  and  receive 
the  money  thereon;  that.  If  not  expressly 
empowered,  he  was  by  implication  ao- 
thorized  so  to  do:  that  Gibson,  while  In 
complainants*  service,  had  frequently  re- 
ceived checks  payable  to  complalnanta. 
Indorsed  complainants' name,  anil  received 
thi  money  thereon,  and  that  these  acts  of 
Gibson  were  known  to  and  had  been 
ratified  by  the  complainants;  that  they 
were  estopped  from  denying  his  authority, 
and  that  it  was  ineiinitable  for  complain- 
ants to  undertake  to  visit  the  consequen- 
ces of  their  own  negligence  and  misplaced 
contldence  upon  respondent.  The  chan- 
cellor being  of  opinion  that  it  would  be 
inequitable  to  visit  the  loss  of  the  Mead- 
ows check  upon  the  defendant,  as  to  it  he 
dismissed  the  bill.  Complainants  have 
appealed. 

In  the  brief  of  connsel  for  the  defendant 
it  is  insisted  that  there  is  no  such  privity 
between  the  complainnnts  and  the  defend- 
ant as  will  authorize  the  bringing  of  this 
suit;  that,  where  a  check  is  marie  payable 
to  the  order  of  one  person,  and  upon  the 
faith  of  a  forged  indorsement  the  bank 
pays  to  another,  this  Is  not  each  an  ac- 
ceptance by  the  bank  as  will  make  it  lia- 
ble to  the  payee,  because  the  bank  did  not 
accept  the  check  for  the  payee,  nor  prom- 
ise him  to  pay  It,  but  on  the  contrary  re- 
fused to  do  so.  To  sustain  this  proposW 
tlon.  the  case  of  Bank  v.  Whitman,  M  n. 
S.  »43,  is  referred  to.  It  is  true  that  the 
conrt  in  that  case  held  that  a  iiayment  to 
a  stranger  upon  an  UDanthorised  indorse- 


Digitized  by 


Google 


Ark.) 


LITTLE  BOCK  &  FT.  S.  BY.  00.  v.  CBAVENS. 


803 


ment  doeii  not  operate  as  an  acceptance <ir 
the  check  ho  an  to  authdrize  an  actlun  hy 
the  real  owner  to  recover  ItH  aniuont  aa 
Tipon  an  ac-epted  check.  But  thecaseof 
Bank  v.  Whitman,  on  this  point,  baa  been 
expressly  dissented  from  by  this  court, 
and  we  do  not  now  roKard  this  as  an  open 
question  In  this  state.  In  the  rase  of 
Pickle  V.  MuHe,  &S  Tenn.  3S0,  12  H.  W.  ilep. 
919,  It  was  decided,  iu  the  opinion  of  a  ma- 
jority of  the  court,  that  acceptance  of  a 
bank  check,  and  promise  to  pay  it  In  ac- 
cordance with  Its  directions,  will  be  in- 
feried  wh<>n  the  drawee  bank  receives  and 
retains  the  check,  and  charges  it  to  the 
account  of  the  drawer,  who  iiad  sutllclent 
funds  on  deposit  to  meet  it,  and  subse- 
quently lirti'd  the  check  on  settlement  with 
the  bunk,  although  the  check  may  have 
been  pn^sented  to  the  bank  by,  and  the 
money  iiuiil  on  It  to,  an  nnauthorized  per- 
son. Ail  tlie  members  of  complainautH* 
firm  testify  that  Uihson  had  not  been  em- 
powered to  indorse  the  firm's  name  on 
checks  received  In  paymontof  goods.  Sev- 
eral drummers  were  examined  oh  wlt- 
nesHes  for  defendant  to  prove,  and  a  ma- 
jority of  them  say  with  some  qualiflcntion, 
that  It  is  the  ussfse  and  custom  ot  travel- 
InK  salesmen  and  drummers,  who  are  em- 
powered to  collect  and  recelot  bills  and 
accounts,  to  Indorse  the  nninea  of  their 
principals  to  checks  received  in  payment 
for  goods;  and  it  Is  Insisted  that  by  Im- 
ptIcatUin  (ilbson  was  authorized  to  In- 
dorse complnlannts'  name  to  the  check, 
and  receive  the  money.  Wp  do  not  think 
the  usage  or  custom  sutflciently  proven, 
nor  do  we  iutimutn  aii  opinion  that  such 
a  power  can  be  inferred  from  usage  or  by 
implication.  A  person  cannot  by  proof 
establish  a  usage  or  custom  which,  in  his 
own  interest,  contravenes  the  established 
commercial  law.  Vermiiye  v.  Express  Co., 
21  Wall.  139.  No  authority  will  be  Implied 
from  an  express  authority.  Whatever 
powers  are  strictly  necessary  to  the  effec- 
tual exercise  of  the  express  powers  will  be 
conceded  to  the  agent  by  Implication.  In 
order,  therefore,  that  the  authority  to 
make  or  draw,  accept,  and  indorse  com- 
mercial paper  as  the  agent  of  another 
may  be  Implied  from  some  other  express 
authority.  It  must  be  f Iiown  to  be  strictly 
necensary  to  tne  complete  execution  of  the 
express  power.  The  rule  is  strictly  en- 
forced that  the  authority  to  execute  and 
indorno  bills  and  notes  as  agent  will  not 
be  implied  from  an  express  authority  t<i 
transact  some  other  business,  unless  it  Is 
absolutely  necessary  to  the  exerrlHe  of  ex- 
press authority.  Tied.  Com.  Paper,  §  77. 
Possession  o(  a  check  payable  to  order,  hy 
one  claiming  to  be  agent  of  the  payee,  is 
not />r///is  facie  proof  of  authority  to  de- 
mand payment  In  the  name  of  the  true 
owner.  Id.  §  312.  A  bank  Is  obliged  by 
custom  to  honor  checks  payable  to  order, 
and  pays  them  at  Its  peril  to  any  other 
than  the  person  to  whose  order  they  are 
made  payable.  Id.  J  4^1.  It  must  see 
that  the  check  Is  paid  to  the  payee  therein 
Darned  upon  his  genuine  indorsement,  or 
it  will  remain  responsible.  Pickle  v.Mnse, 
88  Tenn.  8X0,  12  8.  W.  Kep.  919.  An  au- 
thority to  receive  checks  in  lieo  ot  cash  in 


payn^ent  of  bills  placed  In  the  hands  of  on 
agent  for  collection  does  not  authorize  tlio 
agent  to  indorse  and  colltn-t  the  check. 
Graham  V.  Institntiou,  40  M(j.  1SG;  1  Wait, 
Act.  &  Dof.p.2S4;  1  IMulel,  Neyr.  Inst.  §  l"J4. 
The  Indorsement  of  the  check  was  not  a 
nec(!8sary  Incident  to  the  collection  of  ac- 
counts. Graham  v.  Institution, 4(3  Mo.  186. 
It  follows  that  a  drummer  or  commercial 
traveler,  employed  to  sell  and  take  orders 
for  goods,  to  collect  accounts,  anil  receive 
money  and  checks  payable  to  the  order  of 
his  principal.  Is  not  by  lmi>lii'titi(in  au- 
thorized to  indorse  sncli  prlnoipurs  name 
to  such  checks.  No  equitable-  cotiKldera- 
tions  can  be  invoked  to  so(ten  seeming 
hardships  In  the  enforcement  of  tlu-  laws 
and  rules  fixing  linbillty  on  persons  linnd- 
ilug  commercial  paper.  These  laws  are 
the  growth  of  ages,  and  the  result  of  ex- 
perience, having  their  origin  In  necessity. 
The  InfiexiDIIity  of  these  rules  may  occa- 
sionally make  them  seem  severe,  nut  in 
them  is  found  general  security.  The  de- 
creeof  the  chancellor  Is  reversed,  and  n  de- 
cree in  favor  of  complainants  against  tiie 
defendant  will  be  entered  here  tor  the 
amount  of  the  Meadows  check,  with  inter- 
est from  date  ot  filing  the  bill,  and  the 
costs. 


Little  Rock  A  Ft.  S.  By.  Co.  et  at.  t. 

Cravens. 
(Supreme  Court  of  Arkansas     Deo.  24,  1893.) 

CaRKIKKS — LiMITINO  LlAniMTT. 

Where  a  carrier  affords  sliippors  no  op- 

?ortnnlty  to  contruct  for  the  tnuisportatlon  of 
reii^bt  under  Its  common-law  Ihiliility,  but  re- 
ceivea  only  upon  condition  that  uxcniptiou  be 
occorded  it,  a  contract  coutainin^  such  exemp- 
tion is  void,  and  the  fnot  that  it  wns  oiiteiiHl 
into  knowingly  by  a  shipper,  anil  without  de- 
mand for  any  different  contract,  makes  no  dif- 
ference. 

Appeal  from  circuit  conrt,  J<«linson  coun- 
ty; Jkkk.miah  G.  Wai.i.ack,  Jll<1<;e. 

Suit  by  W.  S.  Cravens  against  the  Little 
Rock  &  Ft.  SKilth  Railway  Cuiiipany  and 
the  Missouri  Pacific  Railway  Compnny. 
Judgment  for  plalntitt.  Defendants  ap- 
peal.   Affirmed. 

DoilgeJi  Johnson,  tor  appellants.  ./.  M. 
Monro  and  J,  E,  Cravens,  for  appellee. 

Hgminowat,  J.  The  plaintiff  sued  to 
recover  tlie  value  ot  cotton  tiiat  was 
burned,  without  tanit  of  tlie  defendants, 
while  they  held  It  forRhlpraent.  The  de- 
fense was  that  the  d<;fendantH  weru  ex- 
empt from  liability  by  the  terms  of  tlie 
bills  ot  lading  under  which  they  received 
the  cotton,  it  was  alleged  in  the  com- 
plaint, and  admitted  in  the  unKwer,  that 
the  defendants  operated  a  line  of  loud 
from  Hartman,  where  the  cotton  was  re- 
ceived, to  the  several  points  of  consign- 
ment, and  that  they  received  the  cotton 
under  bills  of  lading  containing  provi- 
sions to  the  effect  that  they  sliould  nut  be 
liable  except  for  losses  occasioned  by  tliefr 
negligence;  but  It  was  alleged  that  said 
provisions  were  void,  for  tlie  reason  that 
tbey  were  without  consideration,  unfair, 
nnjust,  and  iinreasonable.    To  sustain  his 
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enntentlon  be  proved  that  the  defendants 
fixed  and  piibllsbed  a  nnlform  rate  for 
cnrrytn;;  cotton  between  aaid  pointH,  and 
that  hU  BhiproentR  were  made  aecordlng 
to  that  rate;  that  the  defendants  fur- 
fiinhed  tu  thrir  ag'ent  at  Hartman  printed 
(orniB  for  bills  of  lading  that  were  uni- 
furni  in  tbeir  terms,  and  contained  the 
pro  visions  relied  apon  in  this  case;  and 
that  fald  neent  bad  no  authority  to  re- 
ceive, and  would  not  have  received,  the 
cotton  except  under  said  bills.  It  is 
shown  that  the  plaintiff  knew  that  the 
bills  cf>ntained  the  provisions  relied  upon, 
and  that  hu  made  no  objection  to  the  ruie 
fixed,  or  the  provisions  contained  therein. 
There  were  other  facts  pr(»ved,  but,  as  we 
understand  the  law,  they  do  not  affect 
the  case  made.  There  was  no  serious  con- 
troversy  as  to  the  amount  of  plaintiff's 
loss,  and  it  is  not  now  Insisted  that  the 
verdict  was  excessive. 

The  contention  Is  that  theconrt  erred  in 
directing  the  Jury  upon  the  law  re^nlatinR 
the  provisions  of  the  bills  of  lading  pro- 
viding for  defendants'  exemption  from 
their  common-law  liability,  and  no  objec- 
tion Is  made  to  its  directions  upon  other 
principles  of  law.  We  deem  It  nnnecea- 
sary  to  set  out  or  consider  seriatim  the 
Bcveral  Instructions;  Tor.  in  stating  onr 
views  of  the  law,  we  determine  all  ques- 
tions nrining  upon  them  that  are  material 
In  this  caxe.  It,  upon  the  case  stated,  the 
provisions  81*6  deemed  valid  in  law,  the  de- 
fendants have  a  perfect  defense,  and  the 
action  should  be  nisnilssed.  On  the  con- 
trary, if  the  provisions  are  deemed  in- 
valid In  law,  the  defendants  have  uo  de- 
tense,  and  DO  error  In  the  court's  charge 
could  have  prejudiced  them.  That  is,  tiie 
Judgment  should  be  reveii»ed  or  affirmed, 
according  as  the  contracts  are  deemed 
valid  or  Invnlld. 

Itlscontend«!d  that  they  werelnvalld  be- 
cause they  were  without  consideration, 
but  we  have  not  deemed  it  neccMnary  to 
enter  upon  the  consiileratlon  of  this  ques- 
tion. The  further  objection  urtred  to  them 
Is  that  they  were  unfairly  obtained,  and 
are  therefore  unjust  and  unrensonable  in 
the  eye  of  the  law.  To  maintain  this 
position  It  is  argued  that  the  plaintiff  had 
an  absolate  right  to  demand  that  defend- 
ants receive  and  carry  his  cotton  under 
their  accountability  at  common  law,  but 
that  he  could  procure  them  to  do  i(  only 
by  accepting  the  bills  offered,  and  that 
tor  this  reason  his  agreement  to  the  con- 
ditions of  the  bills  was  not  fairly  ob- 
tained, and  they  should  beadjudgcd  unjust, 
unreasonable,  and  void.  To  this  the  de- 
fendants reply  that  there  la  nothing  to 
show  that  the  terms  of  the  bills  were  un- 
just or  unreasonable,  and  that,  as  plain- 
tiff nnderstandiugly  accepted  them,  be  Is 
eonclnsiveiy  bound  by  them. 

There  are  principles  of  law  pertinent  to 
the  case  that  are  well  settled,  among 
which  may  be  stated  the  fdllowing:  That 
a  carrier  is  bound  to  receive  and  carry  all 
apticles  tendered  him  of  the  kind  that  he 
engages  In  carrying;  that  In  performing 
that  service  the  law  casts  upon  him  the 
accoantabliity  of  an  Insurer,  unless  be  un- 
dertakes the  service  in  the  particular  rase 
auder  a  special  contract  witb  tbe  ablpper 


restricting  his  liability;  that  tbAcarri<ir 
can  by  no  act  of  bis  own  modify  his  lia- 
bility, but  that  every  modification  must 
arise  out  of  a  contract  fairly  made,  and 
just  and  reasonable  In  Its  terms.  It  fol- 
lows from  the  principles  stated  that  the 
law  deems  it  ju.st  and  reasonable  to  bold 
the  carrier  to  the  duty  of  carrying' with 
the  accountability  of  an  insurer.  If  the 
shipper  so  wish;  so  that  tbe  carrier  can 
neither  decline  to  i>erform  the  service  nor, 
of  his  own  motion,  escape  that  extreme 
accountability.  He  is  authorized  to  con- 
tract with  the  shipper  for  a  restricted  lia- 
bility, but  such  restriction  depends  upoa 
the  consent  of  the  shipper.  He  has  the 
right  of  choice  between  the  common-law 
undertaking  and  any  special  contract  that 
the  carrier  may  wish  to  make,  and  the 
making  of  a  modified  contract  must  rep- 
resent his  choice.  But,  although  his  con- 
sent Is  an  Indispensable  element  in  such 
contract.  It  is  not  conclusive  of  its  valid- 
ity; for  the  law  will  permit  the  carrier  to 
be  releaHcd  from  hiscomiiton-law  liability, 
not  uponevery contract  to  thateffect  that 
would  be  valid  if  It  related  to  other  mat- 
ters, but  only  in  pursuance  of  a  contract 
fairly  made,  the  terms  of  which  are  deemed 
Just  and  reasonable.  So  that,  while  a 
carrier  claiming  iin  exemption  mast  show 
a  contract  providing  for  it,  even  this  will 
not  avail  hlni,  if  it  appear  to  Im>  unfair, 
unjust,  or  unreasonable.  Whether  the 
agreement  relied  upon  in  a  particular  ease 
satlsiles  the  requirement  ot  the  law,  as  re- 
gards its  terms  and  the  manner  ot  Its  pro- 
curement, must  be  determined  In  view  of 
the  rights  and  duties  of  the  parties,  the 
policy  or  the  law  in  defining  them,  and 
the  lendency  of  the  contract  to  conserve 
or  to  violate  such  policy.  If  an  intend- 
ing shipper  should  be  relused  transporta- 
tion iiecause  he  would  not  make  a  special 
contract,  he  might  desist  from  sbipplne, 
and  bold  the  carrier  for  damages.  Of  tills 
there  can  be  no  doubt,  and  we  do  not  un- 
derstand that  defendants  question  It.  It 
it  were  otherwise,  the  carrier  could  refuse 
to  perform  a  service,  the  performnncp  of 
which  is  Its  primnry  duty,  and  ju.-».  j 
upon  the  ground  that  its  intending  cus- 
tomer declined  to  release  blin  from  a  lia- 
bility which  the  wisdom  of  the  law  Im- 
poRes  on  him;  and,  while  the  law  will  not 
permit  him  to  restrict  hisliabllity,  it  would 
thus  recognize  a  restriction  due  to  wiiat, 
viewed  practically,  was  no  less  than  bia 
compulsion.  This,  in  effect,  would  an- 
thorlze  him  to  abrogate  a  rule  of  law  de- 
signed to  hold  him  to  a  discharge  of  fits 
duties;  and  the  law  does  no  such  foolish 
thing  as  to  prescribe  regulations  and  vest 
the  party  to  be  regulated  with  the  right 
to  repeol  them. 

Taking  it  to  be  settled  that  a  refusal  to 
carry  except  upon  such  condition  Is  a 
wronsr,  and  that  one  Intending  to  slilp, 
who  declines  to  do  it  upon  such  terms,  haf 
a  right  of  action  for  his  damage,  we  are 
nest  to  consider  what  his  attitude  is.  If,  in- 
stead ot  declining  to  ship  upon  the  ci>ndi- 
tinn,  he  elects  to  ship,  and  accedes  to  the 
condition  In  order  to  obtain  transporta- 
tion. The  law,  as  we  have  seen,  deems  It 
thebest  policy  that  thecarrler  should  bear 
the  general  liability  of  an  insurer,  exceot 
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when  his  roatomer  consentB  to  bear  a 
part  ot  the  rli>k,  In  which  cusn  It  sccinft  to 
coDtemplate  that  the  teriiiH  upun  which 
Rucb  tonient  is  Kiven  will  K"ai''l  &»•]  pre- 
serve the  public  Interest.  But  the  cunnent 
meant  is  certainly  not  a  roastraiued  sub- 
miHslon  to  terms  imposed,— not  a  conHent 
extorted  hy  what  tbe  law  characterixea  as 
"duress,"  nor  what  is  practically,  as  so- 
ciety is  organized,  the  same  thinK:  but  it  Is 
what  Mr.  Pomeroy  CRll!<  an  "absolute  con- 
neut."— a  consent  that  liuplies  a  physical, 
intellectual,  and  mural  power,  freely  sud 
deliberately  exercised.  Consent  ot  a  dirfer- 
ent  kind  may  be,  and  olten  Is,  all  that  is 
required  to  make  a  contract  biudiiiK  at 
law,  and  eren  iu  equity;  but  It  cannot 
make  a  contract  fair.  Just,  or  reasonable. 
As  a  rule,  the  validity  ot  a  contract  in  no 
wise  depends  upon  Its  talrness,  nor  the 
JustnpsH  or  I'enMonableness  of  its  terms, 
nor  tbe  adequacy  of  tbe  consideration, 
provided  It  rests  upon  one  deemed  val- 
uable. Nor  will  It  be  Invalidated  by  rea- 
son  of  the  fact  that  the  party  was  In  pe- 
cuniary or  other  necessity  or  dlKtres.s,  pro- 
vided It  WHS  Intelligently  and  freely  made, 
without  the  use  of  undue  pressure.  If  tbe 
party  freely  aud  intelligently  elect  to  make 
«  hard,  unequal,  and  unjust  contract,  the 
courts  will  not  make  a  better  one  tor  him, 
or  relieve  blm  of  the  one  made,  merely 
because  he  was  In  straitened  circum- 
stances, and  it  teemed  to  bim  necpssary  to 
make  it  in  order  to  secure  relief.  The 
courts  decline  to  thus  hamper  the  lode- 
pendenco  of  the  individual,  or  limit  bis 
riglit  to  make  his  own  contincts.  Such 
fuitctioDB  pertain  to  paternal,  aud  not 
to  free,  Kovernment.  But  relief  is  with* 
h(>ld  upon  tbe  ground  that  the  party  bud 
bis  choice  between  not  acquiring  tbe  bene- 
fits accruing  under  the  contract  and  ac- 
quiring them  according  to  its  terms,  and 
bad  iutelligently  and  freely  exercised  bis 
choice,  and  elected  to  take  the.he>ieHta  of 
tbe  contract.  The  reason  does  not  apply 
where  the  party  acquires  nothing  under 
the  contract,  and  is  constrained  to  con- 
sent to  It  by  reason  of  tbe  fact  that  the 
other  party  had  made  this  agreement  nee-  - 
essary  to  the  enjoyment  of  an  Important 
and  apparently  indispensable  privilege,  to 
which  be  was  already  entitled.  But  even 
when  a  party  by  an  nnequal  or  unjust 
contract,  made  without  duress  or  miHrep- 
resentation,  acquires  something  to  which 
he  had  uo  other  right,  courts  ot  equity 
have  shown  a  disposition  to  relieve  blra, 
where  it  appeared  he  was  in  pecuniary  ne- 
cessity or  distress  that  Impelled  hira  to 
make  au  undue  sarrlflce,  and  advantage 
was  taken  of  such  condition.  2  Pom.  Kq. 
Jur.  §  94S;  Bulord  v.  Uailroad  Co.,  82  Ky. 
2SC;  Brown  v.  Hall,  14  R.  L  249;  1  Whart. 
Cont. §  17U.  Dpon  this  principle,  contracts 
to  pay  unconscionable  interest,  where  no 
usury  laws  are  In  force,  aud  to  transfer  ex- 
pectant estates  for  considerations  grossly 
Inadequate,  have  been  declared  void. 
Miller  v.  Cook,  L.  R.  10  Eq.  641.  and  cases. 
Bupra.  Wltboutcommlttlug  this  court  to 
the  doctrine  of  those  cases,  to  the  extent 
Of  holding  that  an  ndvant,ige  taken  ot 
One's  necessities  or  distress  to  obtain  a 
hard  bargain  will  afford  ground  for  eqnl- 
tabia  relief,  we  tliinJc  It  necessarily  and 


properly  dednclble  from  tbem  tliat  it  is 
not  fair,  just,  or  reasonable,  in  the  eye  of 
the  law,  to  take  advantage  of  one's  neces- 
sitles  or  distress  to  obtain  a  contract  by 
which  he  releases  some  valuable  right,  oi 
assumes  some  onerous  liability,— at  least, 
where  It  docs  not  appear  that  he  received 
any  corresponding  benefit,  —  and  that, 
while  the  circumstances  might  not  war- 
rant the  avoidance  of  an  ordinary  con- 
tract, they  would  defeat  such  a  one  us  de- 
pends tor  Its  efficacy  upon  Its  fairness  and 
just  and  reasonable  terms. 

Applying  the  principle  stated  to  this 
class  of  cases,  the  question  Is  whether  It 
can  be  declar»d,  as  matter  of  law,  that  an 
Intending  shipper  la  under  a  necessity  to 
agree  ttt  a  special  contract  which  tbe  car- 
rier proposes  as  a  condition  to  receivioff 
and  carrying  his  property ;  and.  It  so, 
whether  it  can  be  further  declared  that 
the  carrier  takes  an  nntuir  advautaG:e  of 
his  necessity  to  obtain  the  contract. 

It  Is  a  well-known  fact  that  the  pros- 
perity of  the  public  coliecttvely,  and  ot  its 
members  individually,  de()ends  absolutely 
upon  trauspurtution  and  transportation 
agencies,  aud  that  tbe  carrying  business 
is  mostly  concentrated  in  a  few  powerful 
•corporations,  to  a  large  extent  control, 
ling  monopolies,  natural  if  not  legal, 
whose  position  enables  tbem  to  control 
it.  Circumstances,  well  understood,  th»t 
exist  without  any  design  of  tbe  law,  give 
tbem  the  power  to  sbapetbecarrylng  busi- 
ness, and  Impose  upon  it  such  conditions 
as  they  see  fit.  Every  demand  It  makes 
represents  tbe  will  ot  Its  aggregate  being, 
backed  up  by  all  its  conceutrated  powers. 
Tbe  public,  iu  meeting  such  demands,  acts 
separately,  and  not  collectively.  The  in- 
dividual stands  alime,  and  can  oppose  to 
the  demand  coming  from  such  concentra- 
tion of  corpora le  power  the  influence  ot 
bat  one  member  of  the  vast  aggregate 
that  comprises  the  public.  Whether  he 
gives  the  carrier  bis  patronage,  or  does 
not,  matters  but  little  to  the  latter;  but 
whether  the  carrier  transports  his  prop- 
erty promptly  and  safely  will  perhaps  de- 
termine whether  he  succeeds  or  falls  in 
bu8lne.ss.  If  he  declines  the  terms  pro- 
posed, and  refrains  from  shipping,  he  has 
no  adequate  redress.  If  he  sues  to  recov- 
er his  damage,  he  Is  sub]ectr<l  to  nil  tbe 
delay  and  expense  incident  to  sncb  litiga- 
tion, and  at  last  recovers  onlv  what  the 
law  regards  as  his  damage,  and  must  him- 
self i^tand— what  would  generally  beniucb 
greater— the  loss  which  tbe  law  deems  too 
remote  to  estimato  as  damage.  If  be 
withholds  his  patronage,  and  attempts 
by  this  means  to  Induce  the  carrier  to  re- 
cede from  bis  terms,  be  can  accomplish 
nothing;  for  his  business  Is  too  small  to 
make  his  patronage  material,  and,  be- 
sides, if  bis  property  Is  to  be  transported, 
be  must  at  last  deliver  it  to  the  exacting 
carrier,  for,  from  the  nature  of  the  bus) 
ness,  be  can  rarely  find  any  other.  8o  tha  t 
be  would  only  have  postponed  giving  his 
patronage, and  tbedelay  in  shipment,  that 
may  have  been  very  detrimental  to  his 
business,  would  not  be  appreciable  to  the 
carrier.  In  considering  the  relative  posi- 
tions ot  the  parties,  .1  udge  Milupb  thus 
states  his  attitude:    "He  is  one  Individual 
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of  a  mlMlon.  He  rannot  iifford  to  lilgsle 
or  staod  ont  and  seek  redress  in  the 
courts.  Hin  biiHlness  will  not  admit 
such  a  course.  He  prefers  rather  to  ac- 
cept any  bill  ot  lading,  or  sign  any  paper, 
the  carrier  presents;  often,  (iideeil,  with- 
out knowing  what  the  one  or  the  other 
contains.  In  most  cases,  he  has  no  alter- 
native but  to  do  tilts  or  abandon  his  busi- 
ness." Uailrood  Co.  v.  Lock  wood,  17 
Wall.  879.  The  supreme  court  of  Michi- 
gan, with  reference  to  the  same  subject, 
thus  define  the  attltutle  of  railroad  euin- 
panles:  "They  do,  and  npCPHsarlly  must, 
absorb  nearly  th<i  entire  business  of  car- 
ryiUR  mer(!liandise  nuJ  property  requlr- 
ine  carriage  and  dcpofilt  along  and  in  The 
vicinity  of  their  route,  and  competition 
is  virtually  destroyed.  There  is,  lu  a  cer- 
tain sonse,  a  compulsion  upon  all  requir- 
ing trant>portatlon  to  employ  them;  and 
a  restriction  of  liability  by  notice  is  meas- 
urably compuisor.v.  There  is  no  mutuali- 
ty or  freedom  of  choice  offered.  The  per- 
son deslrlii);  to  have  goods  forwarded  Is 
compelled.  In  reality,  to  have  them  car- 
ried forward  by  the  company.  The  obli- 
gation is  to  carry  them ;  and  a  restriction 
of  the  liabilities  primarily  RrowInK  out 
of  that  obllKation  by  a  notice  is  an  impo- 
sition ot  terms  rather  than  a  contract." 
Rallwav  Co.  v.  Hale,  fi  Mich. 2.58;  Railway 
Co.  V.  I5ubanks.  48  Ark.  460,  3  S.  W.  Kep. 
808.  Why,  we  would  ask,  Is  restriction  by 
express  ngreement.  If  necessary  to  obtain 
transportation,  less  compulsory,  Ie.ss  an 
imposition  of  terms,  or  more  in  the  nature 
of  a  contract?  The  unequal  condition 
of  the  parties  is  the  same  in  either  case. 
The  necessity  of  the  one  to  obtain  trans- 
portation, and  the  control  ot  it  by  the 
other,  exist  In  either  case.  The  onl.v  dii- 
lerence  between  the  agreement  by  notice 
and  that  by  writing  In  the  bill  of  lading 
is  that  in  the  one  case  consent  is  Implied 
and  In  the  other  express;  but  in  either 
case  the  party  is  bound  to  give  It  in  order 
to  enjoy  a  privilege  of  great,  and  possibly 
vital,  tinanrlal  importance  t«i  hini.  The 
agreement  in  neither  case  embodies  the 
free  and  deliberate  consent  of  both  parties; 
tor  one  did  what  he  felt  bound  to  do, 
while  the  overmastering  Influence  of  the 
other  enabled  him  to  embody  his  will  in  a 
formal  contract. 

The  relative  position  of  the  partlesmust 
be  well  understood  by  both  of  them,— by 
the  individual  desiring  to  ship  property, 
and  the  carrier  to  whom  it  is  offereil. 
Tlie  individual  feels  that  transportation  Is 
necessary  to  his  success,  and  thnt  unless 
be  gets  it  promptly  he  will  suffer  Incon- 
venience, and  perhaps  loss.  He  regards 
the  probability  of  loss  in  transit  as  re- 
mote, and  knows  thai  it  there  is  no  loss 
the  contract  is  Immaterial.  Under  such 
CircuraHtnnces  he  will  assume  the  risk  of 
ccntlneont  future  loss,  rather  than  sus- 
tain a  loss  that  Is  certain  and  present,  as 
men  usually  are  prone  to  sBcrlfice  con- 
tingent future  interest  to  satisfy  present 
wants.  iSo  we  think  it  should  be  held, 
as  matter  of  law.  that  the  parties  stand 
upon  a  footing  ot  inequality,  and  that  In- 
dividuals desiring  to  make  shipments  are 
under  a  necessity  sufficient,  in  the  ordi- 
nary attalra  ot  lite,  to  amount  to  com- 


pulsion, where  it  is  pressed.  Thequestlon 
then  id,  whether,  In  the  case  stated,  a  car- 
rier, in  making  agreements  exempting  him 
from  bis  common-law  liaiiillty,  takes  an 
unfair  or  unjust  advantage  of  the  sitna- 
t*on  and  ot  his  customer's  wants.  The 
answer  seems  plain.  In  the  light  of  what 
has  already  l)een  said.  The  service  Is  In 
tact  an  absolute  necessity  to  the  individ- 
ual. The  currier  is  b.v  law  bound  abscv 
Intely  to  perform  It.  It  affects  ns  well  the 
public  interest  as  that  ot  the  individual, 
and  the  law  regulating  It,  recognizing  the 
unequal  tooting  of  the  parties,  has  regard 
alike  to  both  interests.  Great  and  valua- 
Ide  powers  and  privileges  are  conferred 
upon  the  carrier,  and  In  return  for  them, 
out  of  regard  for  the  genernl  good,  the 
law  exacts  that  he  shall  promptly  per- 
form it,  without  damage  to  property  com- 
mitted to  him.  He  accepts  the  grant  np- 
on  those  terms,  enjoys  its  benefits,  and 
thereby  acquires  a  ccmtrolling  Intluence  in 
the  body  politic,  and  then  declines  to 
perform  the  service,  except  upon  the  con- 
dition that  he  be  released  from  the  ac- 
countability he  assumed;  that  Is,  he  will 
perform  the  service  only  upon  the  condi- 
tion that  his  customer  carry  a  risk  which, 
except  where  his  customer  prefers  to  carry 
it.  the  wisdom  of  the  law  has  imposed 
upon  him.  This  is  a  plain  dereliction  ot  a 
putdic  duty;  and  it  is  a  wrong  to  the 
customer,  since  it  deprives  hira  of  the  right 
to  Iinve  the  service,  and  to  choose  wheth- 
er it  be  performed  at  one  price  without 
risk  to  him,  or  at  another  partly  at  his 
risk. 

nut  itis  said  that, it  the  party  knowing- 
ly consent  to  a  special  contract,  no  one 
else  can  ol>]ect,  and  that  he  cannot  be 
heard  to  say  that  it  was  unfair,  or  that 
an  advantage  was  taken  of  him,  since  he 
acted  freely  and  intelligently.  This,  as 
we  have  been.  Is  a  mistake,  for  such  con- 
tracts affect  the  interests  of  the  public,  and 
are  subject  to  public  regulation;  and  be- 
sides, the  circumstances  do  not  warrant  the 
assumption  of  fact  that  the  party  con- 
sented freely, bnt  rather  show  that  lie  sub- 
mltieii  to  terms  that  he  was  bound  to  ac- 
cept when  the  other  party  deprived  him  of 
the  opportunity  to  choose  between  them 
and  the  contract  whieh  the  law  entitled 
him  to  demand,  for  he  was,  as  we  have 
seen,  as  mncb  entitled  to  be  indemnified 
against  loss  in  transit  as  to  the  service 
demanded.  The  law  imposes  no  necessi- 
ty for  an  election  i>etween  the  two  rights, 
and  the  currier  can  impose  none.  Kut  the 
carrier's  refusal  to  perform  H»e  service 
without  a  release  ot  his  llaldllty  takes 
away  the  right  to  choose  which  the  law 
gives,  and  forces  an  election  between 
rights  that  are  not  inconsistent.  Thus 
the  carrier  does  a  wrong,  and  thereby 
creates  a  necessity  for  the  wronged  party 
to  give  the  consent  relied  upon;  and  tl»e 
question  is  whetherone  who  does  a  wrong 
that  places  another  under  the  necessity  of 
agreeing  to  his  proposals  takes  an  unfair 
or  unjust  advantage  in  the  matter.  Itis 
the  tyranny  of  power  over  dependence, 
and  therefore  unfair;  the  deiirivatlon  ota 
right,  and  therefore  unjust.  The  reply 
that  the  party  knowingly  consented  un- 
der circumstances  not  constituting  duress 
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or  tranil,  and  that  tbis  la  conclnslve 
usaliiHt  him.  Is  not  Hofficient  in  law.  If  It 
were,  a  contract  knowlnely  niHde  to  re- 
lease a  carrier  fruio  liability  for  his  nefsl\- 
tcence  would  be  Huntolned ;  but  we  know 
that  the  law  la  otherwise.  It  overlooks 
two  Impurtant  Features  of  this  claas  of 
contrautH,— the  flrst,  that  the  indivtilaal 
la  at  a  dlHadvaiitat^p  in  dealing  with  the 
carrier,  iind  Ih  bound  by  lurce  of  clrcant- 
RtanceM  to  accept  whatever  terms  are  of- 
fered, bevauBR  he  has  no  resHonable  or 
practicable  alternative;  the  seromJ,  that 
Hucb  contracts  affect  the  interests  of  the 
public,  nn  account  of  whicli  the  law  will 
suffer  them  to  be  made  only  when  tbey  are 
fair,  JuRt,  and  reasonable. 

in  this  case  the  plaintiff  did  not  object 
tu  the  contract  proposed,  or  ask  (or  a  dif- 
ferent one;  but  if  be  had,  the  a^ent  conid 
not,  and  would  not,  have  entered  into 
any  other.  Does  thin  affect  the  case?  We 
think  not,  hot  that  the  case  stands  Just 
as  If  the  plfllntlff  had  demanded  a  different 
contract,  and  agreed  to  the  one  accepted 
becuuHe  he  could  get  no  other.  Carriers 
do  their  busliiuss  in  pursuance  of  a  gen- 
eral plan,  and  of  this  the  public  are  ad- 
vised; and  when  the  defendants  adopted 
a  plan,  Inntructed  their  agent  to  iiursutt 
it,  and  authorized  him  tu  pursue  no 
other,  their  customerit  were  not  called  up- 
on to  ask  a  chanKe  of  the  plan,  or  a  di*- 
parturefrom  Its  terms,  in  tlieir  particular 
matters.  They  had  a  rlxht  to  suppose 
that  the  a^ent  would  not  deviate  from 
bis  Instructions,  and  the  evidence  shows 
that  in  this  Instiince  he  would  not.  Be- 
BldeM,  if  dereiiilants  prepared  to  do  busi- 
ness upon  one  plan  only,  It  should  have 
been  in  accurdnnce  with  their  common- 
law  liability.  The  public  had  m  risht  to 
that  service,  promptly  performed,  and 
should  n<it  have  been  subjected  to  any  de- 
lay incident  to  preparing  tu  do  it,  or  in- 
structinK  atcents  with  regard  to  It.  if  any 
customer  were  to  be  delayed,  such  as  de- 
alred  service  under  special  contracts,  and 
not  those  who  desired  it  under  the  com- 
mon-law contract,  should  have  been  sub. 
Jected  to  the  inconvenience. 

The  case  may  be  stated  as  follows:  The 
defendants  were  bound  to  accept  and  cur- 
ry tlie  cotton  as  insurers.  They  prepared 
to  do  it,  and  authorised  their  agent  tii  do 
It  for  tliem.only  upon  condition  that  they 
be  exempt  from  such  liability:  and  the 
plaintiff,  being  able  to  make  no  other  con- 
tract fur  the  carriage  of  his  ciittiin,  agreed 
to  the  one  proposed.  They  contend  that, 
though  the  Inw  prescribes  tliiit  such  con- 
tracts sh  nil  be  folr,  just,  and  rensonable, 
the  party's  making  it  is  conrlusive  as  to 
those  matters,  in  the  absence  of  fraud  or 
duress,  as  detine<l  liy  law.  We  do  not  as- 
sent to  the  position,  but  hold  that,  to 
maintain  the  pulley  of  the  law  with  refer- 
enre  t hereto,  such  contracts  must  bn  the 
free  net  of  the  party,  and  reflect  his  choice 
as  between  the  contract  to  which  the  law 
entitles  hira  and  the  one  relied  on.  Une 
which  it  was  necessary  forhlm  to  make  by 
reason  of  his  circumstances,  and  the  car- 
rier's refusal  to  make  any  other,  is  not  fair 
to  bim,  and  would  not  be  deemed  just  or 
reasonable  in  law,  at  least  without  a 
flbowing  that  its  terms  really  conserved 


bis  interest.  In  other  words,  we  think  it 
would  violate  the  policy  of  the  law  to  per- 
mit contracts  to  be  made  restricting  the 
carrier's  common-law  liability,  where  the 
carrier  does  not  afford  his  shippers  an  op- 
portunity to  contract  for  tha  service  witb- 
oat  such  restriction.  It  may  be  that  ship- 
pers would  prefer  cheaper  service,  wltb 
restricted  accountability,  to  more  expen- 
sive service,  with  unrestricted  accountabil- 
ity; but  they  are  entitled  to  a  choice,  and 
tbe  carrier  cannot  deprive  them  of  it, 
either  directly  or  by  anything  which 
amounts  practically  to  its  deprivation. 
In  support  of  this  conclusion,  we  cite  the 
rase  of  Railway  Co.  v.  Gilbert,  iTenn.)  13 
S.  W.  Rpp.  1018.  But,  It  we  were  without 
a  precedent,  we  think  the  established  prin- 
ciples and  policy  of  the  law  could  not  be 
maintained  upon  a  different  conclusion. 
If  carriers  could  maintain  exemptions 
where  theopportunlty  to  make  a  contract 
without  them  was  not  afforded,  the  result 
would  be  that  such  contracts  would  be 
universal;  and  it  would  be  better  to  state 
the  law  generally,  as  it  would  In  fact  be  In 
every  came,  that  tlie  carrier  wasonly  liable 
for  his  neullgence.  But  the  law  has,  in  its 
wisdom, established  a  different  rule,  which 
It  is  the  duty  of  courts  to  conserve,  rather 
than  overturn.  It  follows,  npon  tlie  views 
iudicated.  that  the  contracts  relied  upon 
are  invalid,  and  tbe  judgment  is  tberefurs 
affirmed. 


Db  Prato  t.  Jrstbr  et  ux. 

(Supreme  Court  of  Arkansas.   Oea  17, 18B3.) 

Fbaudolbxt  Costetaxcb  — Hcsbasd  to  Wira— 
CoxsinEnATioM. 

1.  When  a  hii!ib.ind  deeds  lands  to  his  wifs 
■without  niiy  considiTntioii,  there  being  no  evi- 
dence Hint  it  wan  done  in  fniad  of  creditors, 
either  prior  or  sulMeqiient.  tlie  Innd  liecoroes 
hem:  and  when,  after  lier  siibseniieiit  sale  of  iti 
she  loniis  her  hnsbiinil  the  purvliuse  uioii«*y  oa 
his  promise  to  repay  lier,  lie  becomes  her  debt- 
or, and  in  pnyineiit.  tbougli  iusolveut,  he  may 
transfer  property  to  her. 

'2.  Where  a  hnshand  owed  his  wife  a  little 
over  ^H),  and  conveye<l  to  her  a  house  and  lot 
worth  about  $UUU,  and  there  is  no  evidence  that 
she  doidfnipd  to  nid  him  to  defpnt  the  clniin  of 
any  of  liia  creditors,  or  thnt  she  l<neiv  of  his 
indebtedness,  the  conrpyance  is  valid,  there  be* 
ine  no  such  disparity  in  value  as  to  aSect  her 
with  notice  of  ouy  fraudulent  intent  in  the 
transfer. 

3.  Where  a  snbseqnent  conveyance  of  an- 
other lot  is  made  to  tlie  wife  nftpr  licr  clniin  has 
been  sntistieil,  and  there  appenrs  no  coiisidfra- 
tlon  to  support  it  except  such  satisricd  clniin, 
tbe  conveyance  will  be  set  aside  ns  fninduleat 
to  the  e.tisting  creditors  of  the  husband,  he  be- 
ing insolvent. 

Appeal  from  ctrcnit court, Miller  county; 
CnAitt  RS  E.  MiTRiiKi..  Judge. 

Action  by  C.  C.  De  Pra  to  against  W.  R. 
Jester  and  Nancy  Je-tter,  his  wife,  to  set 
aside  conveynnces  iiy  defendant  husband 
to  his  wife,  alleged  to  have  been  miidn  in 
frnnd  of  creditors.  From  the  judguient, 
plaintiff  appeals.     Reversed. 

Arnold  >e  Cook,  for  appellant.  J,  it, 
Montgomery,  for  appellees. 

Hrmixowat,  J.  Even  It  the  conveynnc* 
nl  tbe  Tennessee  lots  from  W.  B.  Jester  to 
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Mh  wife  was  withoot  eonaideration,  there 
la  DO  evidence  that  it  was  in  fraud  of  cred- 
itore.  eithnr  pritir  or  BubMqaent,  for  be 
bad  arraDK<>d  for  the  payment  of  all  prior 
eredltora.and  no  sobHequeDt  debt  appears 
to  have  been  contracted  with  referenre  to 
it  aa  abaaUol  credit,  or  nntil  long  after 
the  lota  had  been  trauslirred  by  her.  So 
that  the  Iota  were  hers,  and,  when  abe 
a«ild  tbem.  the  pnrcbaiw  money,  which  abe 
received  at  Texirkana,  itecame  bera.  Blie 
did  not  permit  her  hnaband  to  uae  her 
money  aa  hia  own,  but  loant^i  it  to  bini 
npon  an  expreaa  promiae  that  lie  would 
repay  it.  It  thereby  became  hlH,  and  be 
became  her  debtor.  For  the  purpoaeof 
payment  he  could  trenafer  property  to  her 
aa  hecunid  to  any  other  creditor,  and  bia 
ineolTenry  In  no  manneralfected  that  right. 
But  be  conld  not,  in  the  Kulae  of  paying 
her.  tranafer  property  which  waa  known 
to  l>e  In  exceaa  of  the  debt,  or  which  in  fact 
was  KroaHlyao  In  exceaa;  and  a  deed  made 
to  effect  Much  exceaslre  transfer  would  be 
rold  aa  to  hia  rrcdi  tora.  M'e  think  the  evi« 
donee  ahowa  that  abe  loaned  him  t'iJo,  np> 
on  which  she  waa  entitled  to  intereat. 
When  the  conveyance  of  the  Klrby  lot 
waa  niadeto  her,  her  claim,  IneludinR  prin- 
eipal  and  Interest,  waa  nllKhtly  in  ■'xceaaol 
fSOil.  The  lot  and  house  upon  it  had  re- 
cently cost,  and  waa  approximately  worth, 
f6U0,  and  waa  aofficient  to  aatiafy  her 
claim.  There  la  no  evidence  that  ahe  de- 
signed to  aid  him.  to  tlefent  the  claim  of 
p]«iintlff  or  any  other  of  hia  creditoi-a,  or 
that  ahe  knew  of  hia  indebtedneaa;  and 
there  is  no  micl)  dlnparlty  between  the 
amount  of  her  claim  und  the  value  of  the 
lot  conveyed  aa  to  affect  her  with  notice 
that  the  tranxter  was  no  intended,  it  In 
fact  it  wna.  That  conveyance  waa  there- 
hire  valid,  and  ahonld  not  have  been 
avoided.  Bat,  aa  her  claim  waa  aatlfSod. 
It  conld  conatltute  no  couHlderatlDit  for 
the  Rubaequent  conveyance  to  her  of  the 
Banderaon  lot.  We  tind  no  other  conaid- 
eratlon  to  anpport  it,  and  are  of  opinion 
that  it  waa  vuluntnry,  and  therefore,  aa 
to  exiatins  creditors  of  her  buaband,  he 
beina  insolvpnt,  frandulent.  The  latter 
conveyance  shnnld  have  been  set  aaide, 
and  the  lot  aubjected  to  the  payment  of 
plnlntirr'B  claim.  Reversed  and  remantied 
for  JndKnient  and  proceedings  in  accord- 
ance with  this  opinion. 


AnRADRLPBIA  LtTMBRB  CO.  T.  BeTBRA. 

(Snpreme  Court  of  Arhaiuas.    Dec.  17, 1893.) 

IXJCRT  to  EmPLOTB— ASSCMPTIOX  OF  RlSK. 

In  an  notion  for  i)prsonnl  Injuries  re- 
eolvt^  liy  an  eniploye  it  nppenred  thnt  plaintiff 
was  oilinj;  a  plnuiiig  niarUiiie,  and  ■vrhWv  bo  do- 
ing bnd  hU  fiugei'S  cut  off  by  a  reroIrinK  cylin- 
dor  of  knircB,  wiiich  constituted  tlie  efTective 
prlni-iplp  of  tlie  machine;  tlint  in  order  to  oil  it 
ne  li.id  to  po  under  the  mncliine,  reRt  in  a  re- 
clining attitude,  nnd  elevnte  the  bo-wl  of  the 
<rfl  ciin  to  canoe  the  oil  to  f  ow;  thnt  it  wui  nec- 
esMiT,  while  misinK  the  can,  to  move  the  bnuda 
tow!ifn.<  the  knives,  but  the  work  conld  have 
been  performed  withont  coaiinK  in  contact  with 
them:  thnt  tlie  mncliine  wns  of  n  kind  in  Ren- 
ernl  nse,  nnd  wns  in  jrood  condition;  that  plain- 
tiff had  npemttHi  a  aomewhat  similar  mnchiive 
"^  in«&tlu.  and  thki  particular  one  two  nrantlia. 


Hrld  inaofficieat  to  wamnt  a  recowwy  Cor  piai>- 
tiff. 

Ap|>e»]  from  circoltcourt,  Clark  eonnty; 
Rdfith  D.  Hbar.v.  Judge. 

Action  by  Philip  E.  lietbea  ajtralnat  tb« 
Arkadelphia  Lumber  ('oinpany  for  iier- 
aonnl  injariea  received  In  the  course  of  em- 
ployment. From  a  Judfcment  for  plaintiff, 
defendant  appeals.    Reveraed. 

J.  H.  Crnwiiird  awl  P.  M.  A  O.  D.  Rose, 
for  appellant.  H.  W.  MeWttan  and  G.  W. 
Uurpbjr,  fur  appellee. 

HsMi.xewAT,  J.  This  was  an  action  oa 
the  part  of  an  employe  to  recover  for  per* 
sunai  Injuries  received  In  the  coarse  of  bis 
employment.  The  verdict  and  judcment 
were  in  hia  favor,  and  tbe  defendant  baa 
appealed. 

The  appeal  questions  only  the  anfflrieB- 
cy  of  tlie  evidence  to  warrant  any  recov> 
ery.  That  it  Is  not  tbe  province  of  this 
court  to  determine  a  qncHiion  as  to  lbs 
preponderance  of  evidence  is  tbe  eetab- 
liabed  rule;  but  where  it  la  contended  that 
all  the  evidence  in  support  of  a  verdict  is 
legally  inanilicient  to  warrant  it.  It  is  our 
duty  to  determine  that  question,  bavinK 
no  regard  to  the  evidence  teniling  against 
it.  In  doing  so  we  aaaume  that  every  fact 
is  aa  favorable  for  tiie  ancreaafni  party  aa 
tbe  Jury  could  bavefonnd  it.and  npon  tfas 
case  thns  made  determine  if  the  verdict  ia 
warranted.  We  have  considered  thia  caae 
in  conformity  to  the  role  stated,  and,  in 
doing  ao,  find  the  following  raae:  The 
plnintiS  waa  engaged  to  oil  a  planing  ma- 
chine, and  while  ao  doing  had  bin  fingera 
cnnglit  and  cut  off  by  a  revolving  cylinder 
of  knirea,  which  conatitnted  tbe  effectivt 
principle  of  tbe  machine.  In  order  to  oil 
it,  he  had  to  go  under  tbe  machine,  rest  in 
a  reclining  attitude  upon  bis  side,  and  su 
elevate  the  bowl  of  the  oil  can  as  to  give 
the  neck  a  aufflclent  declension  for  the  oil 
to  flow.  The  can  he  uaed,  which  waa  fnr> 
nlslied  by  the  company,  waa  '12  inches 
long,  and  conld  be  ared  only  when  tba 
bowl  waa  enough  higher  than  the  month 
to  cBuae  the  oil  to  flow  down.  The  cylin- 
der of  knivpa  extended  from  the  top  of  tba 
mocliine  downward,  and  waa  above  him 
when  he  waa  engaged  under  tbe  marhin& 
When  rnlHing  tbe  bowl  of  tbe  can  lor  the 
nil  to  flow  ont,  bis  hand  proceeded  In  tlw 
direction  of  the  knivea,  and  it  wes  in  this 
act  that  he  received  the  injnry  complained 
of.  It  won  neceaaary  that  the  hand  aliould 
be  moved  tuworda  the  knivea,  but  tbe 
work  conld  have  been  performed  withonC 
coming  In  contort  with  them;  and  if  he 
bad  ranght  the  handle  attached  to  tlie 
bowl  so  as  to  keep  tlie  bowl  above  bis 
hand,  it  would  have  protected  bini  against 
tbe  knives.  A  apring  bottom  can  might 
have  been  nsed  without  raising  It  as  lilgli 
aa  wnb  neceaaary  In  nalng  the  one  fuP- 
niahed:  butciina  of  the  latter  kind  nera 
In  general  nae  for  the  purpose.  The  par- 
ticular can  waa  in  good  condition,  and  the 
machine,  wiilcb  waa  of  a  kind  in  general 
use,  waa  llkewlae  in  good  condition.  Ia 
some  respects  It  differed  from  planing  ma* 
chinea  of  a  different  make,  but  no  differ- 
ence exiated  In  the  operation  or  exposnra 
of  the  knivea.  Ita  full  dimensions  are  not 
disclosed,  but  it  appsar*  that  tha  tfip  of 
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the  cylinder,  an  It  revulved,  was  upon  a 
level  with  the  top  of  the  machine,  and 
that  the  bottom  of  the  rjrlinder  was  28 
iocbcH  <il)ov«  the  floor.  There  was  n  tranii- 
verse  iron  bar  an  inch  in  diameter,  which 
torniHbed  a  means  of  adjustinK  tlie  Icniven 
to  tberaatpriul  to  be  dreused,  and  w^b  C 
inchi^  l>eluw  the  cylludrr.  The  oil  l>ox 
which  plaintift  wan  required  to  oil  watt  10 
inchei)  Iruni  the  bar,  and  IS  Inclieti  above 
the  floor.  He  had  to  insert  tliK  can  L>e- 
tween  tliu  bar  iind  tlie  cylinder  In  order  to 
Kive  it  the  devlen»iU>u  neceHHary  for  the  oil 
to  flow,  and,  uft  the  oil  box  waH  3  inches 
lower  than  the  bar,  the  bowl  of  the  can 
waH  neceHHarily  hiKlier.  Wlien  the  roa- 
cbloe  was  in  operation  it  threw  ehavlo)£B 
utider  it, and  cnuHed  a  duHt,  which  made  it 
impoHHible  for  one  en^aKtid  in  oiling  to 
ii«e  tlie  cylinder;  but  upon  an  iiiHpertion 
Iruia  the  outuide  tlie  K^ix^rai  pimitiou  of 
tlie  cylinder  could  be  eeen,  and,  aa  it  ex> 
tended  to  the  top  of  the  machine,  its  ap- 
proximate diRtnnce  from  the  floor  waa 
patent.  The  >  intlff  had  worlced  for  10 
months  nponn  ..laaiuK  inachiueof  a  differ- 
ent manufactur*;,  nlth  knlvoH  operated 
and  expuHCd  na  in  this,  and  bad  worlted 
upon  this  one  for  more  than  two  months 
before  the  injury.  The  above  contains  a 
statement  of  the  coutrulliuti;  facts,and  the 
Jury  could  not.  upon  the  testimony,  have 
found  them  morelsvorably  fortjieplaintilt. 
Does  it  show  a  rlRbt  of  action? 

The  contention  la  that  the  presence  of 
the  transverHe  bar  and  the  ase  of  the  long 
can  exposed  plalntilf  to  an  iucreaaed  rialc, 
of  which  he  had  no  linowledKe,  and  of 
Which  he  should  have  been  notified,  be- 
cause it  was  latent.  The  K^nerai  role  is 
that  an  employe  who  niters  ui>on  service, 
IsnowInK  the  kind  of  Instrnmentor  machine 
that  lie  IH  to  work  with  or  ul>oiit,  asaames 
the  ri:<k8  incident  thereto,  and  that  his  em- 

Slo.ver  dischnrKea  hiB  full  duty  in  that  b&- 
alf  if  he  lorniiiii  and  maiutuin  a  Kood  la- 
strunient  or  machine  of  the  particular 
kind,  even  though  Home  other  kind  would 
•ntall  less  risk.  KailwayCu.  v.  Davis,  54 
Ark.  .SS9. 15  S.  W.Rep.K<J3:  Lovejoy  t.  RhII- 
road (.'orp.,  125  Muss.  7!) ;  Thp Serapis.S U. 8. 
Api>.  49.  2  C.  C.  A.  102,  Bl  KeO.  Hep.  91.  la 
thereanythinK  In  tlie  mutter  relied  upon  to 
iHHKe  tliiacustu  an  excet>tion  to  the  rule,  or 
to  indicate  that  plain  tiff's  injury  arose  from 
a  danxer  that  was  latent?  There  is  not 
a  fact  or  clrcuniKtance  in  the  proof  tending 
to  Hhow  that  tile  trnnsrerse  bar  increased 
plaintiff's  rink,  although  some  witnesses 
express  the  opinion  thut  it  did.  If  plain- 
tiff could  have  oiled  the  box  while  holding 
the  can  under  tlie  bar,  it  would  have  been 
a  nieanH  of  protection :  but  if  he  could  not 
do  BO  without  holding  the  can  ut  a  point 
bigiier  than  the  bar,  be  conid  not  have 
dope  HO  nitbout  raising  the  can  to  the 
Bameaititude  if  thcbur  had  not  lieen  there. 
In  eitlier  event  there  was  no  necessity  to 
come  in  contact  with  the  knives,  as  is 
ahowu  from  Ids  past  service;  this  result 
was  nnnecessary,  and  might  Just  as  well 
have  occurred  when  the  liar  was  not  tliorn 
as  when  it  was.  But  be  that  as  it  may. 
It  was  one  of  the  obvious  features  of  the 
machine,  of  which  the  plaintiff  was  bound 
to  lie  informed  without  notice.  There  is 
nothing  to  indicate  that  plaintiff  was  ex- 


posed to  any  danger  except  from  tlM» 
knives,  and  it  was  certainly  the  cause  iif 
the  injury,  Ue  knew  that  a  planing  mill 
had  either  a  cylinder  of  knives,  or  some 
]ikeinstrument,to  plane  Inmber;  and  if  he 
gave  a  passing  glance  at  the  machine  lie>- 
fore  going  under  it  he  knew  about  where 
it  waa  located,  and  about  how  far  it  was 
above  tiie  door.  Knowing  tliese  facts,— 
and  they  are  so  patent  thut  he  must  have 
known  them. — and  knowing,  further,  that 
111  discharging  his  duty  It  would  be  nere8> 
sary  for  him  to  go  undnr  the  machine.  It 
was  plain  that  lie  would  be  under  the  cyl- 
inder, and  Its  distance  from  tlie  floor  nec- 
easarily  brought  it  within  the  reach  of  hi* 
hundit.  He  knew  that  he  hnd  to  raise  the 
can  tooii  the  box,  and  that  In  raising  it  hia 
bund  moved  towards  the  knives, of  whose 
proximity  he  was  warned  by  flying  shav- 
ings and  a  clond  of  dust.  Ue  certainly 
knew  that  on  instrument  that  was  effect- 
ive to  plane  Inniber  could  not  be  touched 
by  his  hand  without  hart,  and  that  1m 
was  liable  to  touch  it  oniess  he  took  care 
to  prevent  it;  that  is.  he  knew  that  the 
knives  were  there;  that  they  were  within 
reach  of  IiIh  hands;  that  his  hands  moveil 
towards  them  as  he  raised  the  can;  and 
that  contact  with  them  would  injure  him. 
Then  what  danger  was  there  that  was 
latent,  and  of  which  he  should  have  been 
notified?  We  think  It  plain  that  tiiere 
was  none.  No  danger  could  be  more  pat- 
ent than  that  to  which  be  was  exposed, 
and  the  employer  could  have  notified  him 
of  nothing  which  he  did  not  already  know. 
But  the  law  Imposes  no  such  dut.v  on  em- 
ployers, and  we  have  >)een  able  to  find 
from  the  eyidence  no  duty  which  the  de- 
fendant owed  to  the  plaintiff  that  wan  not 
performed.  He  furnished  a  machine  to 
work  about,  and  a  can  to  work  with,  that 
wera  in  good  order,  and  of  the  kind  that 
plaintiff  undertook  to  use.  He  was  ex- 
posed to  danger  at  one  point,  and  it  was 
patent  to  the  casual  observer,  and  waa 
necessarily  Inherent  in  a  n<achlne  intended 
forthepnrpose.  Thedefendant  discharged 
its  full  dut.v,  and  the  injury  from  n  con- 
tact with  the  knives  whs  a  risk  incident 
to  the  service  which  plaintiff  assumed. 
\Ve  tliink  there  is  not  only  a  faltnre  of 
proof,  bat  that  the  evidence  on  part  of 
plaintiff, as  well  as  that  on  part  of  defend- 
ant, shows  afflrmativeiy  that  ha  has  no 
risht  to  a  recovery.  The  judgment  must 
therefore  be  reversed,  and  in  accordance 
with  the  rule  announced  in  Pennington  v. 
Underwood,  50  Ark.  50, 19  S.  W.  Hep.  108, 
the  cause  will  tie  dismissed. 


CmsM,  Secretary  of  State,  v.  MAitTi.N. 
(Supreme  Court  of  Arkantai.  Deo.  17,  1802.) 
Spbcial  Judos— Commissiox  —  Fas  pok  Issinxe, 
Manif.  Dig.  |  822S,  which  requires  the 
payment  of  a  fee  of  $15  to  the  secretary  of 
state  for  every  commission  issued  to  a  state  ot- 
ficor,  contemplates  the  reeular  ofQcers  of  the 
stnte  government  only,  and  does  not  apply  to 
si>eciai  judges  of  the  supreme  court. 

Appeal  from  circuit  court.  Pulaakl  cooo* 
ty ;  KuiiEUT  J.  Lra,  Judge. 

Action  by  J.  W.  Martin  to  compel  B.  B. 
Cbiam,  as  secretary  of  state,  to  issue  Goafr' 
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mlHslon  aa  nppcliil  ]ud};e  without  fee. 
Front  a  final  juilgment  urdeiinK  him  to 
isonH  withuut  fee,  defendant  appeals. 
Affirmed. 

W.  E.  Atkiaifon,  Atty.  Geu.,  for  appel- 
lant.   Joseph  W,  M.irtia,  tor  appellee. 

HcoRKrt,  J.  Appellee  was  appointed 
special  Judge  in  a  cause  In  this  court,  and 
hl8  commtaalon  was  prepared,  and  he  de- 
clined to  pay  the  (ee  of  $15  required  by 
law,  and  HleO  his  complaint  In  the  lower 
conrt  to  conip(>l  the  said  B.  B.  Chisro,  as 
secretary  of  Mtate,  to  isnue  his  commission 
without  a  fee.  The  defendant  demurred 
to  the  complaint  in  short,  which  was 
overruled  by  the  court.  The  defendant 
stood  on  bis  demurrer.  Final  Judgment 
was  entered  ordering  him  to  issue  with- 
out fee.  He  excepted  and  appealed.  The 
petitioner  relied  on  the  ground  that  sfie- 
clal  ]udt;e8  were  not  "* officers "  within  the 
meaning  of  section  3228  of  MansflRld's  Di- 
gest, and  upon  this  iRsue  the  cause  was 
decided.  It  is  made  the  duty  of  the  gov- 
ernor by  the  constitution,  In  section  9,  art. 
7,  to  commission  special  judges  of  the  su- 
preme court.  Section  48  of  the  same  arti- 
cle provides  that  all  officers  provided  for 
In  that  article,  except  constable,  shall  be 
commlHsioned  liy  the  governor.  In  18.S1, 
long  after  the  adoption  of  this  constitu- 
tion, the  legislature  passed  the  law  In 
question.  It  provides:  "The  following 
lee  shall  be  allowed  tor  services  performed 
by  the  secretary  of  state,  and  paid  In'o 
the  treasury  In  the  same  manner  that  all 
other  fees  are  or  shall  be  directed  to  be 
paid,vlx.:  •  •  •  For  every  commission 
Issued  to  a  state  officer,  $15."  Mansf.  Dig. 
S  8228.  Section  10,  art.  G,  of  snld  constitu- 
tion provides:  "All  grants  and  commis- 
sions shall  be  Issued  In  the  name  and  i>y 
the  uuthorlty  of  the  state  of  Arkansas, 
sealed  with  the  great  seal  of  the  state, 
signed  by  the  governor,  and  attested  by 
the  secretary  of  state."  ISectlon  9,  art.  7, 
of  the  constitution  provides  that,  ''in  cnse 
all  or  any  of  tiie  judges  of  the  supreme 
conrt  shall  lie  disquaiitied  from  presiding 
In  any  cnuse  or  causes,  the  court  or  the 
disqualified  juilge  shall  certify  the  same  to 
the  governor,  who  shall  Immediately  com- 
ralHHion  the  requisite  number  of  men  learned 
in  the  law  to  sit  In  the  trial  and  deter- 
mination of  such  causes."  In  the  view 
that  we  have  taken  of  this  case.  It  is  not 
necessary  ft)r  the  court  to  decide  wlietber 
a  special  judge  of  the  supreme  court  Is  a 
state  officer.  He  Is  Invested  with  some  of 
the  functions  pertinent  to  sovereignty, 
and  has  some  of  the  powers,  and  performs 
some  of  the  duties  which  pertain  to  tiie 
Judicial  department  of  the  government; 
and.  In  the  cases  in  whicli  he  is  appointed 
to  sit,  he  exercises  the  same  functions  as  a 
retrular  judge;  but,  outside  of  these  cases, 
he  has  no  existence  or  power  as  a  judge  of 
the  supreme  court,  and  exercises  none  of 
the  functions  of  a  supreme  judge.  The 
completion  of  his  duties  in  the  case  or 
cases  in  the  determination  of  which  he  is 
commissioned  to  s\t,lpso  facto  terminates 
bis  term  and  functions  as  a  Judge  of  the 
sopreme  court.  One  of  the  charRcteriBtics 
of  an  officer  Is  said  to  be  tenure,  duration, 
or  continuance.     It  has  also  been  held 


that  a  pulilli;  office  need  not  have  ncontin- 
nance,  and  that  whether  the  office  Is  to 
expire  as  so<m  as  one  act  to  done,  or  is  to 
continne  for  years,  or  dnrlng  good  be- 
havior, con  malie  no  difference.  Bnt 
whether  a  special  jndge  of  the  snpreme 
court  Is  technically  a  "state  <ifficer"  or 
not,  we  think  that  he  is  not  within  the 
generally  accepted  meaning  of  these  words. 
The  compensation  of  a  special  Judge  of  the 
supreme  court,  as  fixed  bylaw,  to  950  Id 
each  case  in  which  he  sits.  Fifteen  dollars 
is  80  percent,  of  $50.  At  the  rate  of  30 
per  cent,  on  the  amount  of  the  salaries  of 
theregular  judges,  the  nmonnt  thny  would 
be  required  to  pay  to  obtain  their  commis- 
sions would  be  enormous.  A  tax  of  30  per 
cent,  wonld  he  oppressive  and  unreasona- 
ble, and  out  of  all  proportion  to  other 
taxes.  Such  a  tax  would  be  unequal,  and 
we  think  there  to  no  good  reason  for  be- 
lieving the  legislature  Intended  to  tax  the 
commission  of  a  special  Judge  of  this  court 
by  the  act  under  consideration.  We  con 
elude  that  the  legislature,  in  passing  the 
act  requiring  state  officers  to  pay  S15 
each  for  their  commissions,  Intended  that 
It  should  apply  only  to  the  regular  officers 
of  the  state  government,  and  did  not  con- 
template orlntend  that  It  would  orshould 
apply  to  a  special  judge  of  the  supreme 
court.  We  therefore  affirm  the  Judgment 
ol  the  circuit  court. 


Marshall  et  a/,  v.  Dobsbtt. 

(Supreme  Court  of  Arkansas.    Deo.  24,  1892.) 

Attornbt  and  Clibnt— Oift— RePLEVix. 

An  attorney,  who  had  agreed  to  defend 

a  prisoner  coniine<l  In  Jail  for  a  stipulated  fe& 

which    was    duly   paid    him,    afterwards,    and 

while  the  relationship   of  attorney   aud   client 

foiitimud,    received   from   tlie   client   a   promise 

to  frive  him  a  mule  in  case  the  attorney  snc- 

ceeded   in    securing   nn   acqaittni.    The   client 

was  acquitted,   but  did   not  deliver  the  mule. 

Held,  In  an  action  of  replevin  for  the  mule,  that 

the  executory  promise  conferred  no  title  on  the 

attorney.    , 

Appeal  from  circuit  conrt,  Puiaaki  coun- 
ty; ItoDRKT  J.  Lka,- Judge. 

Iteplevtn  by  Marshall  &  Coffman  against 
J.  M.  Dossett  to  recover  possession  of  a 
mule.  Judgment  fordefendant.  Plalutilfa 
appeal.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Cockkii.l,  C.  J.: 

This  Is  an  actinn  of  replevin,  brought 
by  the  appellants,  who  are  attorneys  at 
law,  for  the  possession  ol  a  mule  which  it 
is  claimed  the  defendant  bad  promised  to 
deliver  to  them  as  a  fee  tor  professional 
services  rendered  at  his  instance.  The 
case  was  tried  on  the  loiiowing  agreed 
statement  of  facts:  "J. M. Dossett, defend- 
ant herein,  was  confined  in  the  Pulaski 
county  jail  on  a  charge  of  grand  larceny, 
and  on  November  14, 1889,  asked  Marshall 
&  Coffman  to  defend  him,  which  they 
agreed  to  do  it  he  would  pay  a  fee  ot  $25. 
This  he  agreed  to  do,  and  after  they  bad 
agreed  to  defend  him  for  $25,  further 
agreed  to  give  them  his  mule.  In  addition 
to  $2.'),  If  they  cleared  him,  which  they 
agreed  to,  but  would  have  defended  him 
on  the  $25  fee  without  such  agreement  be* 
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liiK  made.  He  requested  them  to  write  to 
his  wife  to  come  and  see  liim  and  them, 
which  they  did  Noveaber  IB,  18»».  Hie 
wile  came  to  theclty  eoonafter.and  called 
at  their  office:  and  they  told  her  of  said 
atfreement,  and  that  they  would  defend 
defendant  tor  the  $23.  ae  agreed  on  with 
him,  which  elie  axreed  to  pay  ae  soon  as 
she  could  Ret  their  cotton  picked  out  aud 
sold.  Un  December  lU,  1S8'J,  she  came  in 
luid  paid  the  $20.  and  they  gave  ber  a  r«- 
■ceipt  In  full,  which  is  attached  hereto; 
that  beini;  all  that  was  then  due.  Atter- 
wardn  they  told  Dossett  hin  wife  had  paid 
them  the  9^  agreed  on,  and  he  could  con- 
«i(Ier  them  employed  in  the  case.  He 
agnlu  agreed  to  let  them  have  bis  mule.  In 
case  thev  cleared  him,  in  addition  to  the 
$25.  On' December  21 .  ISK'J,  defendant  had 
his  trl.nl,  and,  wnile  the  juiy  were  consld- 
■erlng  their  verdict  In  his  case,  they  [Oiiff- 
nianj  called  his  attention  to  his  contract 
tUKive  thorn  his  mnle  in  addition,  should 
he  be  acquitted,  and  be  continued  bis  for- 
mer agreement  to  do  so.  After  waitinff 
eome  time  for  tbe  Jury  to  agree,  they  left 
the  court  room,  and  soon  after  the]ury 
returned  a  verdict  of  'Not  guilty,'  and  de- 
fendant was  discharged.  Arterhls  acquit- 
tal he  left  for  hlH  hume  without  seeing 
them.  When  they  heard  of  his  acquittal 
they  [CofTman]  went  out  to  find  him,  and 
while  out  met  Dr.  Driver,  who  lives  near 
him,  and  sent  word  to  him  to  come  and 
flee  them  about  the  fee.  On  .lauuary  3, 
IKHO,  they  wrote  defendant  a  letter,  and 
placed  same  in  an  envelope  with  their 
Dames  and  address  on  the  outside,  and 
addressed  it  plainly  to  bim,  at  his  post 
-otlice  at  Doe  Branch,  Arlc.,  asliing  bim  to 
«ome  and  see  them  and  carry  out  his 
agreement  in  regard  to  said  mule.  He 
failed  to  come  and  see  them,  or  to  reply 
to  their  said  letter.  They  waited  until  be 
made  his  crop,  and  replevied  the  mule  in 
question,  wliich  was  the  only  mulo  he  had 
at  that  time,  and  at  the  time  the  fee  was 
agreed  on.  The  said  mnle  is  worth  $Hi), 
and  the  damages  for  his  detention  amount 
tu  the  sum  of  $.'>."  The  court  found  for 
tbe  defendant,  declared  that  tbe  agre^ 
jnent  to  deliver  the  mule  was  executory, 
and  gave  Judgment  accordingly.  The 
plaintiffs  filed  a  motion  for  a  new  trial 
and  appealed. 

AhirNliiill  A  Vottman,  in  pro.  pf^r,  R»t- 
eUffe  Jk  Fletcher,  for  appellee. 

CoTKBiLi.,  C.  J.,  (after  stilting  the  facts 
orally.)  There  was  a  general  flnding  In 
favor  of  the  defendant.  Hecnrrlng  to  the 
facts  set  forth  in  the  agreed  stiitement,  in 
order  to  suntalu  the  finding,  we  draw  tbe 
Btrongest  infer»nce  in  Its  favor  that  a  Jury 
would  have  been  warranted  in  deducing  if 
they  had  tried  the  cause.  The  fact  that 
tlie  evidence  is  reduced  to  an  agreed  state- 
ment does  not  change  the  rule.  Robson 
▼.  TomlinsoD.  64  Ark.  320.  13  8.  W.  Rep. 
4.'>U.  In  that  light  the  case  may  be  stated 
thus:  An  attorney,  who  hod  agreed  to 
defend  a  prisoner  conUncd  in  Jail,  for  a 
stipulated  fee,  afterwards,  and  while  the 
relation  of  attorney  and  client  subHlsted, 
accepted  a  promise  trf>m  the  client  to  coa> 
fer  upon  kim  a  gratuity,  in  the  form  of  a 
mule.  In  case  tbe  attorney  succeeded  In  re- 


storing him  to  liberty.  Such  is  the  Jeal- 
ousy with  which  the  courts  guard  transac- 
tions l>etween  attorney  and  client,  while 
that  relation  exists,  tliat  tlie  autliuritles 
agree  that  if  the  gllf  had  been  executed  by 
delivery,  when  the  promise  was  made  un- 
der the  case  found,  the  client  could  liave 
revoked  It.  Weeks,  Attys.  §  8«M;  1  Bige- 
low,  Frauds,  263;  Lecatt  v.  Sallee,  3  Fort. 
(Ala.)  115.  But  the  promise  to  make  the 
gift  In  this  case  was  not  executed.  The 
promise  to  make  a  gift  of  chattels,  irre- 
spective of  the  relation  of  attm-ney  and 
client,  confers  no  titlei>rrightof  posReHslon 
to  the  jiroperty  promised,  and  affordrt  no 
ground  tor  a  remedy  against  the  prom- 
isor, by  replevin  or  otherwise.  The  Judg- 
ment is  right,  and  will  be  afHrmed. 


Btatb  t.  \Valli8  et  aL 
(Supreme  Court  of  Arkansa*.    Dec.  17,  1893.) 

EXBOOTIO!*  OF  BOXO— FaiLUKE  Or  OXB  SUKBTT  TO 

BioN — Rkleasb  of  Cosuketies. 

1.  Proof  that  the  parties  who  signed  a  Doud 
did  so  oo  the  condition  that  other  persons 
named  therein  as  surutics  would  also  sign  it 
is  compotent  to  show  that  it  was  never  com- 
pletely executed. 

2.  The  fact  that  one  who  is  named  aa  sure- 
ty in  a  bond  hns  not  sitfiiert  it  is  siifiiclent  no- 
tice to  all  pemons  denling  with  it  that  tbe  writ- 
ing does  DOi  become  the  bond  of  those  who  have 
signed  it  until  the  signature  of  the  one  so  named 
is  obtained. 

'i.  Though  a  person's  name  is  written  in 
the  face  of  a  bond  as  n  surety,  and  he  lmi«  sign- 
ed nn  nfUdnvit  as  to  liis  solvency,  whicii  is  at- 
tache<l  thereto,  and  he  hna  signed  the  jurat  to 
the  aihduvit  of  another  surety,  attached  to  the 
t>ond,  a  verdict  that  the  pai-ty  did  not  ntitheiiti- 
cate  the  bond  as  his  act  will  not  lie  disttnrlicd, 
in  thu  absence  of  any  explanation  of  his  failure 
to  subscribe  It  In  the  repnliir  way.  or  of  how 
the  bond  passed  from  his  hands  after  he  signed 
the  ntiidnvit  and  Jnrnt.  or  of  any  evidence  that 
he  l^new  it  had  been  delirere<l. 

4.  Act  55  of  1891,  S  2,  provides  that  here- 
after it  shall  not  be  a  defense  In  fnror  of  any 
surety  on  a  l>ond  that  he  Itecame  such  on  the 
condition  tliat  tlie  cosnretyship  of  others  shnidd 
be  obtained,  whether  the  name  of  such  contem- 
platpil  cosurety  appears  on  the  face  of  the  in- 
strument or  is  specitied  in  nn  inilepenilent  nn- 
derstnndins.  Had  tliiit.  since  the  net  does  not 
expressly  or  by  any  necessary  Implication  apply 
to  existing  bonds,  it  will  be  lieid  as  implying 
only  to  bonds  made  after  the  passage  of  the  acb 

Appeal  from  circuit  court,  Scott  county; 
Edoak  E.  Brya.nt,  Judge. 

Action  by  the  state,  to  the  use  of  the 
school  fund,  against  W.  W.  Walils  and  the 
sureties  on  \\U  bond.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals. 
Affirmed  as  to  the  sureties  and  reversed  as 
to  the  priiiciiiat. 

James  li.  McDonough  and  W.  E.  Atkin- 
son, Atty.Qen..  for  appellant.  Sogers  A 
Read,  tor  appellees. 

Hemixowat,  J.  Proot  that  anch  of  the 
defendants  as  snbscribed  the  bond  did  so 
upon  the  condition  that  other  persons 
named  in  It  as  sureties  would  sign  it  was 
not  incompetent.  It  was  not  designed 
to  vary  the  terms  of  a  written  instru- 
ment, but  to  show  that  there  never  was 
a  complete  execution  <if  such  Instrument. 
For  this  purpose  It  was  competent.  Ware 
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▼.  Allen.  128  C.  S.  69U.  »  »uii.  Ct.  Rep.  174. 
We  are  ol  opinion  that  the  evidence  bum- 
talns  the  court's  iiudins  tiiat  the  aub- 
acribine  anretlea  filKued  tiielr  uamea  upon 
the  conilitlon  that  J.  C.  Uilhreath,  whose 
name  appeared  in  the  body  of  the  bond 
as  a  surety,  would  hIku  It.  Such  belut; 
the  fact,  the  wrltiii);  did  not  become  the 
Dond  of  said  suretieH  unless  Gilbreatb 
siKnPd  it.  That  an  olmcrvance  uf  sucb 
conditions  U  esHentlul  to  the  complete  ex- 
ecution ot  the  bond,  and  a  prerequiHlte  to 
its  validity  as  to  all  persons  who  dealt 
with  It,  linowiiiK  or  haviiiK  notice  of  the 
con<lltlon,  seems  to  be  established  witli- 
out  division  araone  ttie  authorltien;  and, 
where  the  condillun  exiHts.  the  fact  that 
those  who  have  not  slKnefl  it  are  named 
as  sureties  In  the  bond  is  held  to  give  no- 
tice of  It.  PawlluK  V.  D.  S..  4  Oranch.  239; 
Dnlr  V.  D.  S.,  1«  Wall.  1:  Butler  v.  D.  8., 
21  Wall.  272;  Stale  v.  Churchill.  48  Ark. 
440,  3  S.  W.  Hep.  Xi'2,  «80;  Sharp  v.  U.  8  .  4 
Watts,  21 :  2H  Amer.  Dec.  notp.  679;  Banit 
T.  Evans,  15  N.  J.  Law,  155;  Thro«»p,  Pab. 
OB.  §§  2i)9-2«3.  This  case.  tliPn,  depsnds 
opon  the  qneHtiou  whether  J.  C.  (jllbreath 
signed  tiie  bond.  It  Is  admitted  that  he 
did  not  subscribe  it  in  the  usual  manner; 
that  his  name  Is  written  in  the  face  of  it 
as  a  surety ;  that  he  signed  an  atlldavlt  as 
to  his  solvency,  which  is  attached  to  it; 
and  tnat  hecertlUed  and  signed  tlie  jurat 
to  the  attldavit  of  another  surety,  wliich 
is  lll{ewi»e  attached  to  it.  It  wouU  uot 
be  inferred  that  he  sitsned  the  bond  from 
an  Inspection  of  the  bond  proper;  but  It 
is  insisted  that  be  either  intended  to 
adopt  the  writiuK  <>'  M»  name  In  the  bond 
as  a  signature  to  it,ortbat  he  In  tended  his 
BlKnatureto  the  Jurat  and  aflidavit  to  be 
a  Hlt;nature  to  the  bond,  and  thnt  such 
Intention  Is  necessarily  to  be  Inferred  from 
bis  i)crinittlnp;  tlie  bond  to  pass  to  the 
principal's  bands, and  be  delivered  byhini, 
Gilbreatb  died  before  the  suit  was 
brought,  and  no  esplanatUin  oi  hl«  con- 
duet  could  be  made  by  him.  How  the 
bond  passed  from  his  hnndsaftei*  heslRned 
the  aindavlt  and  Jurat  does  not  appear, 
and  there  is  no  showing  that  he  knew  it 
bad  been  delivered.  No  explauatiou  is 
fnrnlsbed  of  bis  failing  to  suliacrlbo  It,  and 
the  question  as  to  bis  sliening  It  la  to  be 
determiueil  from  tite  fact  that  he  did  not 
aabseribe  It,  and  the  clreumstunceHStated. 
Under  the  law,  "  there  can  be  no  objection 
to  tiie  manner  or  form  In  which  an  ob- 
ligor makes  his  signature  to  a  bond,  pro- 
vided it  appears  that  he  made  it  for  the 
purpose  of  binding  iilmseU;  •  •  •  tlie 
question  tteing  always  oi)en  to  the  jury 
whether  tbe  party,  not  having  signed 
regularly  at  the  foot,  meant  to  be  bound 
by  it  as  it  stood,  or  wliether  he  left  it  un- 
signed because  be  refused  to  complete  It." 
Brandt,  Sur.  p.  101,  §  73.  Or,  as  is  else- 
where stated,  it  does  not  matter  where 
the  signature  is,  if  it  was  made  to  aothen- 
ticate  the  bond  as  tbe  act  of  tbe  party. 
The  effect  of  the  court's  finding  ia  that 
Gilbreatb  did  not  Intend  by  any  bIrdo- 
tare  or  act  of  hia  to  aathenticat«the  bond 
as  bis  act;  and  we  cnnuot  disturb  that 
flading  unless  the  contrary  is  necessarily 
to  be  inferred  from  bis  acts.  That  hecon- 
tMnplateA  sivnlnK  it,  we  tbiok  mast  be  In- 


ferred ;  bat  that  be  ever  at  any  time  In- 
tended that  it  should  then  and  there  be- 
come his  bond,  or  that  any  act  done  by 
him  should  have  tbe  effect  of  a  signature, 
is  not  so  clear.  AfiidavltB  of  sureties  per- 
form ao  essential  part  la  making  sncb 
bonds.  The  approving  officer  must  l>e 
satisHed  that  the  sureties  are  solvent,  but 
may  act  upon  bis  own  knowledge  or  upon 
aflidavits.  It  is  usual  to  prepare  and 
tender  sucb  atildavits,  but  thi-re  Is  ni> 
particular  reason  why  they  should  not  be 
prepared  before  the  bond  is  signed.  To- 
make  them,  the  presence  of  an  offl>-er  au- 
thorised to  administer  oatha  Is  necesaary, 
and  it  may  not  at  all  times  be  had:  and 
if  the  facilities  for  making  the  affidavits 
are  arranged  before  tbe  party  contemplat- 
ing becoming  a  surety  Is  ready  to  con- 
summate tlie  relation,  we  know  no  reason 
why  he  should  not  make  theaffidavit.anrt 
withhold  his  signature  from  the  bond  un- 
til he  is  satlsned  to  execute  it.  Tbe  mak- 
ing uf  the  atHdavit  is  in  no  legal  sense  the 
flual  act  in  making  the  linnd,  so  that  it 
can  be  understood  as  intended  to  be  a  eon- 
summation  of  it ;  nor  is  an  approvingnfflcer 
JustlUeil  in  accepting  um  the  bond  of  any 
person  an  Instrument  not  subscribed  by 
him,  merely  because  he  Is  named  In  the 
bond  as  surety,  aud  has  made  an  affidavit 
with  a  view  to  becoming  such.  It  is  not 
usual  for  perstms  Intending  to  become 
sureties  to  execute  a  bond  in  that  way;  and 
where  such  person  might  have  signed  tbe 
bond,  but  did  not,  a  reasonable  inference 
is  that  he  made  the  afiidnvit  as  a  preiim- 
inary  to  tbe  completion  of  the  bond,  and. 
before  tbe  time  came  to  sign  it,  changed 
Ilia  purpose.  As  two  inferences  could  be 
drawn  from  the  eircumstaaces,  we  muat 
accept  tiiHt  in  snppurt  of  the  verdict. 
The  plaintiff  insists  that,  thongh  this  be 
true,  the  bond  Is  validated  against  the 
sureties  who  signed  It  by  the  net  of  IN&I.^ 
But  that  act  does  not  ezprcsslr  or  by  any 
necessary  Implication  apply  to  existing 
bonds,  and  it  must  therefore  be  held  an 
intended  to  apply  only  to  bonds  to  be 
made  thereafter.  Potter,  U war.  St.  p.  102, 
note  9;  Suth.  St.  Const.  §  481;  Conch  v. 
McKee.  6  Ark.  4M;  Trapaall  v.  Burton,  24 
Ark.  3S5.  Whether,  If  so  intended,  it  cooM 
have  a  broader  appiicatloo,  we  need  not 
determine.  See  1  Whart.  Cont.  f  ii6fl:  Ratt- 
road  Co.  v.  Van  Horn,  57  N.  Y.  47.1.  There 
should  have  been  a  Judgment  against  the 
principal  In  the  bond  upon  the  facts  found, 
and  the  Judgment  that  should  have  been 

'Act  55  of  1891.  i  2,  provides:  "Nor  shall  it 
hereafter  be  a  defense  in  favor  of  any  surety  am 
any  bond  or  obligation  that  he  became  surety 
thereoQ  on  condition  that  the  principal  obiiger 
should  procure  tlie  coguretyship  of  other  persons 
before  the  snid  instninieut  should  be  delivered; 
and  this  shall  be  the  case  whether  the  name* 
of  said  contemplated  cosureties  appear  upon  the 
face  of  said  instniment  at  the  time  said  conditioa 
is  stated  or  are  speeilied  in  an  Independent  ainve- 
ment  or  understanding;  but.  In  c&ae  of  ererr 
sudi  failure  to  procure  tbe  joinder  of  the  aaid 
contemplated  cosureties,  the  liabilities  of  the 
sureties  n-bo  actually  siRn  said  bond  or  other  ob- 
ligation shall  be  as  complete  and  valid  as  if  no 
such  condition  had  been  mentioned,  and  the  In- 
stniment to  ti-bioh  their  names  are  sii^ed  shall 
t>e  fcemed  and  taken  to  all  intents  and  porpoaee 
•a  tbdr  oblifatiaB." 
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eiite\"ed  below  .rill  be  entensl  here.    The 
Jodsnient  as  to  tbR  sureties  ts  atHrnied. 

CucKRiLL,  C.  J.,  dirl  not  participate  In 
ttae  judsnient  In  tbls  case. 


BBOW.f  T.  BoCQDIN.» 

(Suprgme  Court  of  Arkansas.    Deo.  Si,  1892.) 

Adteksb  Posskso.v^n  —  EriDBXCK  —  Tacki.no  — 
—  MoKTGAOOK  a:!!)  Mortoaobb  —  Res  Jodicata 
— Paktitiox. 

1.  Payment  of  taxes  and  assertion  of  own- 
ership do  not  constitute  possession  of  land. 

:;.  A  suit  to  <nitet  title,  brought  against  a 
mortipicor,  resulted  in  a  decree  for  the  complain- 
ant The  mortiWKecy  who  was  not  a  paity  to 
the  suit,  forecloeed  his  mortgage,  and  bought  the 
property  pending  the  suit  to  quiet  title.  In  a 
subsequent  suit,  involviue  the  same  liind,  the 
mortjiaiffp  eUuraed  title  through  adrei-se  posses- 
sion of  himself  and  the  mortgngor.  Uild,  that 
the  dpcree  in  the  first  suit  was  conclusive  that 
the  mortgagor  did  not  hare  possession  when 
that  suit  was  begun,  and  the  mortgagee's  title, 
though  relating  back  to  the  date  of  the  mort- 
gHg«!,  could  not  b«  any  better  than  that  of  the 
mortgagor. 

3.  One  who  wrongfully  claimed  a  sixth  In- 
terest In  a  tract  of  land  received  from  the  other 
fire  owners  a  deed  to  a  sixth  iiert  of  the  tract 
In  sercralty,  tbe  tme  owner  of  said  interest  not 
in  any  way  assenting  to  snch  partition.  Hcii/, 
that  one  claiming  through  snch  true  owner 
cnuld  nut,  after  the  lapse  of  2U  years,  recover 
from  an  innocent  purchaser  for  value  more  thait 
an  undivided  one-aixth  interest  lu  the  land  so 
held  in  seremlty. 

4.  A  tract  of  seven  acres  was  -used  as  • 
brickyard  by  the  hasbind  of  one  claiming  title. 
Me  dug  a  well  on  tbe  premises,  erected  n  brick 
plant  on  it,  nsed  two  or  throe  acres  of  it  for  ob- 
taining clay,  and  fencei  the  entire  tract,  claiming 
pus!ie<:sion  mei.nwhile  as  bis  wife's  agent.  Hdd, 
that  tbere  was  adverse  possession  by  the  wife. 

5.  UTn^m  n  grant??  in  a  deed  purporting  to 
foaxef  the  entire  estate  In  certain  laud  takes 
exrlniiive  possession,  and  expressly  repndiates 
the  title  of.  one  claiming  an  undivided  Interest 
therein,  his  possession  is  adverse  as  to  sudi 
^simant. 

U.  Actual  possession  of  a  tract  of  land  un- 
der a  deed  conveying  three  tracts  that  are  not 
contiguous  to  one  another,  or  used  together, 
does  not  constitute  constructive  possession  of 
tbe  other  tracts. 

Appeal  from  circuit  court,  Sebastian 
county;  EDOiiR  E.  BliYA^T,  Judce. 

Suit  by  Kmma  B.  Oocquln  aKHlust  T.  L. 
Brown  to  quiet  title.  Plaintiff  fibtained 
a  decree.    Defendant  appeals.    Moditled. 

At  the  trial.  C.  F.  Bocquin.  plaintiff's 
bnHbaud,  testified  as  follows:  "I  moved 
my  brick  plant  on  tbe  sevon-acre  tract  in 
lt<70  or  1880.  I  dux  a  well  and  built  some 
fence  on  the  seven-acre  property.  James 
H.  Heed  was  eiiKa^ed  with  me  then  in 
niakiiiK  brick.  1  occupied  tbe  seven-acre 
tract  five  or  sis  years.  I  still  have  some 
machinery  on  that  ground.  I  occupied 
the  ground  as  natural  a^ent  of  my  wife. 
1  have  always  done  all  of  her  business.  In 
takluK  possession  of  this  property,  remor- 
in{c  the  fence  from  it,  moving  my  brick- 
yard on  It,  dlKglns  the  well,  and  bulldiuK 
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fence,  I  claimed  and  eontrulted  the  prop- 
erty as  my  wife's.  •  •  •  I  took  nctual 
possession  of  the  seven-acre  tract  In  1N79. 
At  that  time  tbe  land  was  vacant.  The 
brick  plant  was  moved  on  the  land  In  th« 
•prlnxoflSSO.  The  fencing  wasdoneabout 
the  same  time.  Weoccupied  it  until  about 
two  years  ago  as  a  brickyard.  I  moved 
my  brick  pltmt  to  another  place,  and  the 
fencing  was  carried  off.  My  sheds  still  re- 
main on  the  ground."  James  H.Heed  tes- 
tified as  follows:  "Prior  to  and  during 
1880  I  was  partner  with  Bocquin  &  Beutxel 
In  brlckmaking.  In  spring  of  ISSO,  we 
moved  our  plant  on  seven-acre  trnct  which 
Mr.  Bocquin  claimed  was  his  wife's.  We 
remained  on  this  tract  three  or  four  years. 
I  left  tbe  firm  then,  and  Bocquin  &  Iteut- 
sei  continued  the  business  on  this  tract. 
I  never  knew  of  an.v  oue  besides  Mrs.  Boc- 
quin claiming  this  property.  •  •  •  We 
built  a  fence  around  the  seven-acre  tract, 
and  dug  a  well.  There  ta  still  some 
machinery  on  the  land.  We  used  two  or 
three  acres  of  the  seven-acre  tract  in  get- 
ting dirt.  We  fenced  tbe  entire  tract.  I 
paid  Mr.  Bocquin  rent  for  tlie  ground. " 

JoHeph  M.  Hill,  for  appellant.  Lee  P. 
Sandela,  tor  appellee. 

CocKnii.lv,  C.  J.,  infter  ntating  the  tacts 
nrally.)  Th>s  is  a  suit  by  Bocquin  against 
Brown,  with  cross  complaint  by  Brown, 
to  quiet  title  to  land.  The  parties  de- 
ralsn  title  from  a  common  source.  Each 
claims  to  bare  acquired  the  Interest  of 
Woods  Rogers,  who  was  one  of  six  heirs 
of  John  Rogers.  Bocquin's  claim  of  title 
Is  as  follows:  Woods  Rogers  conveyed 
his  undivided  Interest  In  bis  deceased  fa- 
ther'sestateto  Lntbam.and  thelattercon- 
veyed  tbe  same  interest  to  .Stryker.  The 
other  heirs  of  John  Rogers  treated 
Stryker  as  the  owner  of  Woods  Rogers'  In- 
terest in  the  estate  held  In  common  by 
them,  made  partition  by  mutual  convey- 
ances, nnd  conveyed  to  Stryker  In  scvi-r- 
alty  oue  sixth  of  the  estate.  Stryker  exe- 
cutine  t<i  them  conveyances  of  the  Inter- 
est claimed  by  him  in  the  shares  ullotted 
to  each.  Stryker  cunveyed  the  land  in 
suit,  which  Is  a  part  of  the  share  allotted 
to  bim  m  tbe  partition,  to  Birnie.  It  de- 
scended to  Hirnle's  lielis,  nnd  was  set  aside 
In  partition  between  tbein  to  Bocquin. 
Brown's  claim  of  title  Is  as  follows:  After 
Woods  Rogers  conveyed  bis  undivided  In- 
terest to  Latham,  but  before  Latham's 
conveyance  to  Striker,  a  Judgment  for  tbe 
recovery  of  money  was  rendered  against 
Latham,  and  became  a  lien  on  his  Interest 
In  the  land.  After  Lntham's  conveyance 
to  btryker,  but  while  the  lien  of  the  judg- 
ment was  subsisting, Liitbam's  Interest  in 
the  binds  was  levied  uprtn  and  sold  to  sat- 
isfy tbe  Judgment,  and  Hershey  purchased 
and  obtained  a  deed  In  purKUunce  of  the 
execution  sale.  Brown  bad  snccetded  to 
Hershey's  title.  These  farts  are  alleged  In 
Uocqnln'8  complaint,  and  counsel  have 
not  directed  our  attention  to  any  allega- 
tion or  proof  that  qualifies  or  breaks  theh 
force.  As  Hershey's  title  related  to  ths 
date  of  tbejodgment,  which  is  anterior  tc 
Latham's  conveyance  to  Stryker,  It  fol- 
lowa  that  Brown,  who  claims  under  Her 
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Bbey,  has  the  paper  title  to  an  undivided 
Bixtli  Interest  of  tlie  landn  In  suit.  That 
was  the  oplnWiii  of  thn  trial  court.  But 
thee. )ni plaint  alleged,  and  thccuurt  found 
the  fact  t(i  be,  that  Bocquin  hud  acquired 
title  to  Hershcy'H  Interest  by  Heven  years' 
adverse  possession.  The  farts  upon  that 
branch  of  the  case  are  as  foilows:  There 
are  three  tractrt  of  land  in  controversy. 
One  Is  a  tract  uf  about  neven  ocre.s  lying 
beyond  the  corporate  limit?  of  the  city  uf 
Ft.  Smith.  The  others  are  two  blocks  of 
Ki'ound  lying  contiguous  to  each  other  in 
that  city,  and  remote  from  the  other  tract. 
The  first  actual  possession  of  any  of  the 
lauds  developed  by  the  evidence  was  by 
Stryker.  Soon  after  Latiiam's  convey- 
ance to  him,  he  put  a  rail  fence  around  a 
tract  of  land  wliich  embraced  the  two 
blocks  now  in  the  city  limits.  It  iind  nut 
tiien  bi'en  laid  off  into  blocks.  Tlie  fence 
V  as  erected  between  1870  and  1872.  The  time 
cannot  be  more  definitely  ascertained. 
The  com  plaint,  according  to  the  abstracts, 
contained  the  following  ailfgutions:  "On 
May  2,  1S7S,  Hershey  commenced  suit 
against  Jolin  Strykerand  Itogers'  heirs  to 
have  aHceituined  ami  declared  his  Interest 
in  and  to  lands  in  his  complaint  described, 
— among  otiiers.  the  land  In  controversy, 
^and  on  .luly  12, 1880,  obtained  decree  for 
one-Histb  interest."  The  decree  is  referred 
to  as  oue  quieting  the  title  of  Hershey  to 
a  sixth  interest  in  the  land.  The  answer 
concedes  the  truth  of  these  allegations.  In 
ls74,  Stryker  liad  mortgaged  these  lands 
to  Birnie.  Blrnie  was  not  made  a  party 
to  Uershey's  suit,  but  after  it  \ta»  Insti- 
tuted he  foreclosed  his  mortgage,  and, 
having  died  liefore  the  decree  was  exe- 
cuted, his  administrators  acquired  Stry- 
ker's  title  by  conveyance  from  Stryker  in 
executlfjn  of  tlie  decree  in  the  fall  of  1S79, 
while  Uershey's  suit  was  pending.  The 
lands  were  partitioned  auioitg  Birule's 
heirs  In  the  same  year.  Bocquin  found  the 
fence  erected  by  Htryker  in  a  dilapidated 
condition  soon  after  the  lands  were  set 
aside  to  his  wife  in  the  partition  among 
Birnie's  heirs,  and  in  the  spring  of  1880  he 
removed  it.  Since  then  there  has  been  no 
actual  occupatlun  of  these  blocks  by  any 
one  rpcognizing  the  Bocijiiin  title.  They 
have  been  assesaed  to,  and  the  taxes  have 
been  paid  by,  Mre.  Bocquin  since  18S0,  and 
she  has  all  the  while  claimed  the  title, 
liershey  knew  of  her  claim.  She  haf  also 
exercised  ownership  by  permitting  persons 
on  two  occasions  to  use  one  of  tiie  blocks 
as  a  lemonade  stand  for  a  day  at  a  time, 
and  about  two  years  before  the  snit  was 
instituted  caused  some  paving  stones  for 
a  sidewalk  to  be  deposited  on  one  ot  the 
blocks. 

The  acts  manifesting  possession  by  Mrs. 
Bocquin  were  clearly  not  sutllcient  to 
9how  an  actual  possession  by  her  of  any 
part  of  tiiese  premises  for  a  period  of 
seven  years.  The  proof  amounts  practi- 
cally to  nothing,  except  the  open  claim  of 
title  and  the  payment  of  taxes.  But  pay- 
ment uf  taxes  and  the  assertion  o(  the  ex- 
clusive right  to  lands  do  not  constitute 
possession,  or  disseise  the  holder  of  the 
true  title.  "A  claim  of  possession,  with- 
out the  tact  agreeing  therewith.  Is  not  to 


be  recognized  by  law  as   productive   ot> 
right. "    Sharp  v.  Johnson,  22  Ark.  84. 

The  fltfal  acts  of  ownership  above  de- 
tailed, in  connection  with  the  payment  oi 
taxes  and  claim  of  title,  were  not  of  such 
notoriety  as  to  put  the  owner  upon  his 
guard  against  acoutinnous  disseisin  and 
adverse  possession  for  seveq  years.  The 
chancellor  so  held.  But  be  found  and  de- 
clared that  Stryker's  possession  was  ad- 
verse for  seven  years,  and  that  it  Inured 
to  Mrs.  Bocquin's  benefit.  The  testimony 
that  Stryker  took  possession  of  the  land, 
by  inclosing  It,  l>etweeD  the  years  1870  and 
1872.  leaves  It  uncertain  at  what  time  with- 
in that  period  possession  was  taken.  Bat 
the  burden  of  showing  the  heglnniug  of 
the  possession  was  upon  tlie  plaintiff,  who- 
relled  npon  the  fact  of  possession.  The 
proof,  therefore,  cannot  be  said  to  fix  the 
date  earlier  than  the  latter  halt  of  the- 
year  1871,  Urosholz  v.  Newman,  21  Wall. 
481.  But  that  was  within  seven  years  of 
Hersbey's  suit  against  Stryker  to  declare 
and  quiet  his  title.  Stryker  was  not  then 
the  owner  of  the  Hershey  interest  in  the- 
land.  He  had  previously  mortgaged  the 
Innd  to  Birnie,  who  afterwards,  and  while 
Hersbey's  suit  was  pending,  foreclosed  his 
mortgage.  Stryker  conveyed  the  lands  to 
Birule's  administrators,  in  satisfaction  ot 
the  decree.  Afterwards  a  decree  quieting 
Hersiiey's  title  was  entered  against  Stryk- 
er. Neither  the  pleading  nor  the  decree  ID' 
Hersbey's  suit  is  set  out  in  the  record. 
The  facte  Id  relation  to  them  are  found  lO' 
the  aliegatlona  ot  Bocquin's  complaint. 
Ti)ey  are  admitted  in  Brown's  answer, 
and  are  now  relied  upon  by  iiim  as  estab- 
lishing the  fact  that  Strykerdid  not  main- 
tain adverse  possessioo  for  seven  years. 
There  Is  no  direct  proof  ot  Stryker's  pos- 
Besslnn  of  the  land  when  Hersbey's  suit 
was  brought.  His  possesi^ii  in  rests  npon- 
the  inference  to  be  drawn  from  the  (act 
that  the  fence  be  built  in  1871  was  stand- 
ing when  he  conveyed  to  Birnie's  adrainta- 
tratora.  It  Hersbey's  suit  had  been  an  ac- 
tion ot  ejectment  against  Stryker,  begno- 
betore  the  bar  had  attached,  and  pressed 
to  a  snccessful  termination,  those  fact» 
would  easily  end  the  claim  ot  Stryker's 
adverse  possession;  tor  the  statute  bar 
could  not  run  to  fruition  In  favor  <jf  Stry- 
ker while  Hershey  wusprosecutingagalcst 
him  a  RucceHsfui  suit  for  the  posHession. 
But  Hersbey's  suit  was  to  quiet  title,  and 
was  not  in  the  form  ot  an  action  for  pos- 
session. The  fact  of  poasessiim  was,  iiow- 
ever,  at  issue.  The  action  toqnlet  title- 
prrji-eeda  upon  tlie  tact  ot  the  plaintiff's 
possession  when  the  suit  Is  commenced, 
and  the  complaint  always  tendci-s  that  la- 
sue.  A  decree  in  favor  ot  the  plaintiff  nec- 
essarily affirms  the  existence  ot  the  fact,, 
whether  the  defenilant  has  seen  fit  to  liti- 
gate It  or  not,  and  for  that  reason  it  there- 
after concludes  the  defendant  from  cod- 
trovertlng  the  truth  of  the  allegation  In  a 
controversy  between  him  and  the  plain- 
tiff. 1  Freem.  Judgm.  S249.  As  the  fact» 
in  relation  to  the  liershey  snit  and  decree 
reat  npon  the  allegations  of  the  plaintiff's 
complaint,  without  a  suggestion  tliat  the 
complaint  was  not  In  the  common  form  ot 
complaints  In  sucb  suits,  we  entertain  the 
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preHamptton  of  omnia  rite  acta  ia  favor  of 
the  jadKnicnt.aiicl  therefore  tliatthe  conrt 
tunn<I  nil  the  factM  neceBsary  to  the  proper 
rendition  thereof. 

Ah  between  Brown,  Hersbey's  aucceMSor 
in  titif,  and  |)arti<>8clafnilnc;  tbrougli  blry- 
l<er  by  conveyance  executed  after  the  in- 
Hlitntion  of  Herahey's  suit,  the  decree 
would  be  proof  that  Uersbey  was  in  pos- 
8e8Mion  of  the  land  in  enlt  when  he  com- 
menced his  action  aRainat  Strylier,  anil 
woald  show,  therefore,  that  bis  title  bad 
not  been  extlngniBhed  by  advene  posHes- 
Blon.  But  It  iB  arKued  that  the  title  of 
Birnie,  the  plaintiff's  predecesRor  in  title, 
relates  baciv  to  his  mort[;uKe,  which  ante- 
dates Berahey's  suit;  that  Biruie  was  n 
stranger  to  that  suit;  and, therefore,  tbnt 
the  Judfinient  therein  proves  Dotbint; 
agalDBt  bis  title.  The  argument  is  mis- 
leading. The  parchaHe  by  Birnie's  ad- 
ministrators was  tantamount  to  a  sole  and 
purchase  under  the  decree  of  foreclosure. 
The  title  thnsacquired  related  back  to  the 
time  of  the  execution  of  the  mortgage, 
and  no  Intervening  decree,  rendered  iu  a 
cause  to  whicb  the  mortgagee  was  not  a 
party,  could  affect  that  title.  But  the 
title  by  relation  can  be  no  greater  than 
that  covered  by  the  mortgage.  It  can  be 
no  better  than  If  the  mortgage  had  been 
originally  an  absolute  conveyance.  In 
other  words,  the  title  by  relation  can  be  no 
better  than  thetltleo!  the  grantor,  if  the 
grantor,  whether  by  absolute  deed  or 
mortgage,  acquires  title  subKeguent  to  his 
conveyance,  it  inun's  to  the  benefit  of  the 
grantee.  Kline  v.  Ragland,  47  Arli.  Ill,  14 
S.  W.  Itep.  474.  But  it  cannot  Inure  to  the 
benefit  of  the  grantee  until  it  has  been  ac- 
quired by  the  grantor.  There  is  no  magic 
in  the  doctrine  ol  title  by  relation  toconfer 
upon  the  grantee  a  title  which  the  grantor 
never  poRHeHsed.  Therefore,  until  Stryker 
had  acquired  title,  there  could  be  none  to 
inure  to  Birnie's  estate,  by  relation  or 
otherwlRK.  The  prime  question  to  be  de- 
termined in  this  case  is  not  whether  au 
after-acquired  title  by  the  mortgagor  shall 
relate  back  to  the  date  of  the  mortgage, 
but  whether  the  mortgagor  bas  acquiied 
a  new  title.  He  had  acquired  none  when 
Hershey  sued  him,  because  seven  years 
had  not  elapued  since  the  beginning  of  his 
adverse  pnsseMsion.  As  Birnie's  claim 
could  not  antedate  that  of  his  grantor, 
from  whom  he  derived  bis  right, it  Follows 
that  tlie  clulm  to  Hershey 's  one-Hixth  in- 
terest, which  his  grantee  now  seeks  to  en- 
force, accrued  after  the  suit  was  brought. 
But  in  that  event  be  is  in  no  better  atti- 
tude than  his  grantor,  who  was  defend- 
ant in  Hersbey's  suit;  for  one  who  ac- 
quires a  TlKUt  (tendente  lite  la  bound  by 
the  Judgment  rendered  in  the  cause.  As 
against  Hersbey's  sixth  Interest, the  mort- 
gage stands  as  though  Stryker  hud  exe- 
cuted It  at  the  time  the  asserted  right 
would  have  accrued  b.v  virtue  of  Stryker's 
poKsession.  The  decree  against  Stryker 
Is  therefore  proof  against  bis  successor  in 
title. 

The  doctrine  oT  relation  could  have  no 
place  In  this  cause  for  the  farther  reusoD 
that  that  Hction  is  never  allowed  to  oper- 
ate where  it  would  work  an  unconscion- 
able Injury  to  an  innocent  party.  Jouea  ▼. 


Oreen,  41  Ark.  863,  870;  1  Jones,  Mortg 
S  67S).  Its  effect  in  this  case  would  be  to 
allow  UerHhey's  title  to  be  extinguished 
by  adverse  piissession  while  he  is  litigat- 
ing the  question  of  title  with  the  onljr 
party  who  is  claiming  posReRHlon,  al- 
though his  suit  results  In  a  Judgment 
which  precludes  that  party  from  as^tert- 
ing  title,  whether  be  (the  defendant)  was 
in  (act  in  or  out  of  possesrilun  while  the 
suit  was  pending.  Hersbey's  Judgment 
has  thateftect,  because  a  Judgment  for  th» 
plaintiff  in  accordance  with  the  prayer  of 
bis  complaint,  rendered  in  a  suit  calling 
upon  tlie  defendant  to  show  his  title  and 
to  declare  the  plaintiff  the  owner  In  fee  of 
the  land  upon  a  legal  title  asserted  In  him- 
self, outs  off  every  poHtiible  interest  iu  the 
defendant.  1  Freem.  Judgm.  §801).  flie 
complaint  shows  that  that  was  the  object 
of  Hersbey's  suit.  It  was  not  a  suit  to 
validate  orinvalldate  a  particularconvey- 
auce,  as  In  Buckingham  v.  Hallett,  24  Ark. 
519;  nor  was  Birnie's  attitude  that  of  a 
stranger  who  was  himself  iu  poRsessionr 
claiming  title,  whili!  others  were  litigat- 
ing their  titles,  as  in  Sewing-Machine  Co. 
T.  Baker,  1  McCrary,  679,40  Fed.  Kep.  uft,. 
or  Cunningham  v.  Brumiiack,  28  Ark.  ${6. 
There  is  no  foundation  for  the  plaintiff'a 
assertion  of  title  to  Hersbey's  one-sixtb 
undivided  interest. 

Hershey  contends  that  he  Is  the  ownei 
no  t  of  a  sixth  Interest  only,  but  of  the  whole 
of  thei>e  two  blocks,  because,  he  says,  he 
owns  Woods  Bogera*  interest  in  his  de- 
ceased father's  lands,  and  that  that  inter- 
est was  set  aside  toBtryker  in  partition,— 
these  lands  being  a  part  ol  the  sliare  al- 
lotted to  Stryker.  If  Hershey  and  the  live 
aggrieved  heira  of  John  Rogers  had  ]olne<i 
in  a  suit  to  set  aside  the  conveyiince  of 
.the  lands  allotted  to  Stryker  as  Woods 
Bogers'  interest  in  the  estate,  in  order  tO' 
Vest  the  title  to  that  share  In  Hershey, 
and  so  confirm  the  partition  between  the 
true  owners,  it  Is  difficult  to  see  how 
Stryker  could  have  resisted  the  suit.  But 
the  partition  between  tlie  Ave  Rogers 
heirs  and  Stryker  was  not  binding  on 
Hershey.  He  acquired  no  new  title  by  It. 
He  remained  the  owner  of  a  sixth  undi- 
vided interest  of  the  whole.  Stryker  was 
the  apparent  owner  of  the  Bve-sistlis  in- 
terest conveyed  to  bim  by  the  tlve  heirs, 
and  If  Hershey  had  the  election,  without 
the  assent  of  those  huirs,  to  compel  a  con- 
veyance from  StryKer,  he  should  have  ex- 
erclHcd  it  promptly:  and  his  successor  In- 
title  cannot  now,  after  a  lapse  of  20  years, 
resort  to  that  remed.v,  to  the  prejudice  of 
R  purchaser  for  value,  who  Is  not  siiown 
to  have  had  notice  of  his  claim.  That  wa» 
Birnie's  attitude.  Fargason  t.  Edrlng- 
ton,  4!)  Ark.  207,  4  S.  W.  Rep.  7C!1.  More- 
over,  the  abstract  of  Brown's  answer  con- 
tains this  allegation:  "That,  in  a  subse- 
quent partial  partition  between  said  Her- 
shey and  ,  Rogers'  brirs,  this  property 
[that  described  iu  the  complaint]  was  not 
partitioned."  From  that  we  infer  that 
Hershey  elected  to  stand  upon  bis  legal 
title  to  a  one-sixtb  interest  iu  the  wliole, 
and  recovered  a  part  of  it  from  the  heira 
of  Rogers.  Having  made  his  election, 
he  must  abide  by  it.  His  succepsor  in  ti» 
tie  can  now  recover  a  slxtb  undivided  in. 
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tereat  <n  the  two  blocks  of  Kcounda  d«- 
•cribed  in  the  coniplalnt  and  croaa  com- 
plaint, bat  no  moi-e. 

As  to  the  seven-acre  tract,  the  proof 
shows  iidTerso  posseuKlon  by  Bucqnin  for 
seven  years.  That  Ifi  in  accordance  with 
the  chancellor's  fludins.  The  reporter 
may  set  forth  the  facts  upon  which  that 
title  is  udjudRed.  Brown  argues  that  Boc- 
quln's  puHaesBion  should  not  be  held  ad- 
verse because  she  was  bis  tenant  in  com- 
mon. Uut  Bocquin  had  never  recognised 
that  relationship.  She  expreswly  repudi- 
ated Hershey'a  claim  of  title,  and  took 
poHHCHfilun  under  a  deed  purportinK  to 
convey  the  entire  estate  to  her.  That 
wits  suflicient  to  disseise  Uershey,  who 
was  the  owner  of  an  undivided  interest, 
and  set  the  statute  rnnuini!  in  her  favor. 
Ashley  v.  Rector,  20  Ark.  35U.  Herahey's 
vendee  occupied  no  more  fav<irHhle  posi- 
tion  than   Hershey  had. 

The  seven-acre  tract  and  the  two  blocks 
of  Ki'untid  in  the  city  were  conveyed  by 
Stryker  to  Blrnie's  administrators  by  a 
single  deed, and  Mrs.  Bocquin  dtrived  title 
in  like  manner.  Her  flnHl  contention  Ixthat 
ber  actual  possession  of  the  seven  acre  tract 
drew  to  It  the  constrncTive  possession  of  the 
t'wo  city  blocks,  and  that  she  thereby  ac- 
^nlred  title  by  ad  verse  i>OBi^ession  of  the  two 
l)loi'ks  ns  well  as  the  seven-aciv  tract. 

The  general  rule  is  that  the  law  gives  to 
an  adverseclalmantin  poRHPKslonof  a  part 
of  lands  claimed  under  color  of  title,  con- 
«itructive  piiRsesHion  of  the  wliuie.  The 
rule  has  been  subjected  to  severnl  qnall- 
flcutions.  One  of  ibese,  which  appears  to 
be  without  exception  In  authority,  Ih  that 
the  tracts  must  be  contlxoous,  or  else  the 
one  in  constructive  possession  must  be  in 
apparent  and  actual  use,  in  connection 
with  that  which  is  actually  occupied.  In 
the  latter  case  it  may  Ite  more  proper  to 
say  that  both  tracts  are  actually  occupied 
by  the  disseisor;  the  occupancy  of  one, 
under  color  of  title  of  both,  dispensing 
with  strict  proof  as  to  the  possession  of 
the  other.  Bnt  there  was  no  use  what- 
ever made  of  the  town  property  In  con- 
nection with  the  seven-acre  tract.  Con- 
sequently possession  of  the  seven-ncre 
tract  did  notdisplnce  Hershey's  seisin  and 
constructive  possession  of  the  two  blocks. 
Tyler,  EJ.  000;  Tied.  Ileal  Prop.  J  096;  Bur- 
ber  V.  Hhaffer,  76  Ga.  285;  Morris  v.  Mc- 
nary.  48  Minn.  .146,  46  N.  W  Rep.  238; 
Thompson  v.  Bnrhans,79  N.  Y.93;  Hicklln 
V,  McClear,  (Or.)  22  Fnc.  Rep.  1(157. 

There  were  other  facts,  affecting  the  ti- 
tle of  both  parties,  set  out  in  the  plead- 
ings; but  counsel  have  not  set  out  the 
proof  in  reference  to  them,  and  have  not 
insisted  upon  them  here.  We  conclude 
they  were  intentionally  abandoned,  and 
have  not  considered  them.  In  that  view, 
the  decree  as  to  Lizzie  Humphrey,  who 
claimed  a  part  of  the  town  property, 
should  t>e  afflrmed.  The  decree  as  to  the 
seven-acre  tract  is  atHrmed.  As  to  the 
other  land,  it  will  be  reversed,  and  the 
cause  remanded,  with  directions  toenter  n 
decree  qaletlng  Bocqnin's  title  as  to  five 
sixths  and  Brown's  as  to  one  sixth  of 
what  remains  after  setting  aside  the  tract 
awarded  Llssie  Humphrey. 

it  la  so  ordered. 


CiNcw.MATi,  N.  O.  ft  T.  P.  Rt.  Co.  t.  Cow- 
ley's AnM'R. 

(Court  o/  AppetUs  of  KentwAy.    Dec.  17, 1893.) 

NaouoENos  or  Uailboao  Compant — Acrioa  roa 
Dbatb — Ikstuuctions — Uamaoks. 

1.  'XMiere  plaintilTg  iuteotate  bad  been  ir 
the  employ  of  dt^fi'iidaut  ruHrdad  as  a  sectior 
hand,  by  the  day,  biit  was  not  at  work  on  the 
night  when  he  was  run  over  and  killed,  and  did 
not  work  the  preceding  daj,  be  was  not  in  de- 
fendant's employ  at  the  time  of  the  Injury,  and 
the  <-ourt  properly  refnaed  to  sabmit  the  quea. 
tion  of  employment  to  the  jury. 

2.  AVherti  plaintiff  soiight  to  recover  for  the 
killing  of  bis  intestate  on  the  trronud  tliat  de- 
fpiiilnnt  on  a  dark  night,  in  a  village,  suil  on  a 
down  gmdc,  disconnected  its  train,  and  snCFcrod 
the  rear  auction  to  desi^end  without  being  iiglitcd 
iu  front,  and  'without  a  lookout,  and  the  proof 
nntlioriziKl  the  cqnchision  that  the  killing  xras 
by  this  8i-ctiou  of  the  train,  it  nils  not  error  to 
refuse  an  instructiou  tlutt.  If  deceased  was  nm 
ovi>r  by  the  fruut  part  of  the  train,  phiintiiZ 
could  not  recover. 

Appeal  fromclrcultcourt,  Mercerconnty. 

"Not  to  be  ofGclaliy  reported.'* 

Action  by  the  ndiciulstrator  of  Edward 
Oonley ,  alhi^  Ward,  against  the  Cliivlnnatl. 
New  Urlenns&Texas  Pacific  Railway  0>ni- 
pauy.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

C.  B.  kiiurall,  J.  W.  Yerkeit,  and  C.  A. 
Hardin,  for  appellant.  Uell  Jt  Hell  and 
Pbit  B.  Thompson,  for  appellee. 

Bii.NMETT,  J.  This  case,  in  the  name  ot 
Edward  Conley's  Adm'r  v.  The  Present 
Appellant,  then  appellee,  was  decided  by 
this  court  upon  substantially  tl>«  same 
facts  as  appear  In  the  record  of  this  case. 
That  case  was  reversed,  (see  12  S.  W.  Hep. 
764.)  and  sent  ba'rk  for  a  new  trial, and  liie 
new  trial  resulted  in  a  verdict  and  judg- 
ment for  f  6,000  for  the  present  appellee. 
The  report  of  that  case  is  referred  to  for 
the  law  and  facts  as  then  and  now  pre- 
sented, except  as  referred  to  hereafter  In 
this  opinion.  The  appellee  sought  to  re- 
cover for  the  killing  of  his  intestate  ui)on 
the  grounds  that  the  appellant,  on  a  dark 
night,  in  the  town  of  Burgln,  and  going 
on  a  down  grade,  disconnected  its  train, 
and  suffered  the  rear  end  of  the  train  to 
descend  the  down  grade  by  Its  own  mo- 
mentum, without  being  lighted  in  front, 
and  without  a  lookout,  and  that  while 
such  train  was  In  motion  It  ran  over  the 
appellee's  Intestate,  and  killed  him.  We 
held  that  the  question  of  the  appellant's 
liability  should  have  been  submitted  to 
the  jnry,  which  npon  the  return  of  the  case 
was  dcme,  and  the  new  trial  resulted  in 
the  verdict  and  judgment  Indicated.  It  la 
alleged  In  the  petition,  and  nut  denied  un- 
til after  the  case  was  reversed,  thu  t  the  de- 
censed  at  the  time  of  the  accident  was  not 
In  the  employment  of  tbe  appellant.  Dpon 
theieturn  of  the  case  the  appellant  was 
allowed  to  amenditsansweraiid  pnt  in  is- 
sue that  allegation.  Issue  was  Joined. 
The  evidence  as  to  the  deceased  being  in 
the  employment  of  the  appellant  at  the 
time  of  the  Injury  Is  to  tbe  effect  that  the 
deceased  had  been  in  the  employment  of 
the  appellant  as  a  section  hand  a  consider- 
able time,  by  tbe  day, — in  other  words,  as 
a  day  laborer;  tbe  appelhmt  being  at  lib. 
arty  to  dispense  with  tola  -aervlcea  at  any 
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time,  and  be  being  at  liberty  to  qalt  at 
tiny  time,  permanently  ur  for  a  day,  Sach 
cuutracta  nt  serrlce  are  contractH  by  the 
4lay.  Neither  party  la  bound  by  them,  ex- 
cept for  the  day  of  the  employment;  and, 
if  the  aerrlce  coatlniiPB  lunser  tban  that 
day.  It  is  ouder  a  now  Implied  contract 
«ach  day  of  the  service.  The  evidence  is 
conclusive  that  the  deceased,  while  he 
worked  fur  the  appellant  as  section  band 
un  Saturday,  did  not  work  for  it  on  the 
Mondny  falluwinK,  bat  lie  was  his  own 
man  on  that  day;  and  on  Monday  nigbt, 
when  he  was  killed,  he  was  not  In  the  em- 
ploymcnt  of  the  appellant.  For  the  fore- 
Koinx  reasons  the  court  did  right  In  nut 
MubmittinR  thequestion  of  employment  to 
the  jury. 

The  appellant  complains  that  the  court 
refused  its  Instructions  to  the  effect  that. 
If  the  deceased  was  run  over  by  the  front 
portion  of  the  train,  the  appellee  cf>uld  not 
recover.  But  the  court.  In  the  Instructluns 
Stven,  confines  the  right  of  the  appellee  to 
recover  to  the  fact  that  the  deceased  wns 
run  over  and  killed  by  the  rear  portion  of 
the  train.  The  instruction  upon  that  sub- 
ject iH  plain  and  full,  and  the  proof  author- 
ises the  conclusion  that  be  was  killed  by 
the  rear  train. 

The  appellant  alsoclalms  that  the  court 
refused  Its  Instruction  In  reference  to  cun- 
tribntory  negligence  by  the  det^ased.  But 
the  court,  lotheloatructloD  given,  fully  in- 
•trncted  the  Jury  upon  that  subject. 

The  damage  was  not  excessive. 

There  appears  no  reversible  error  in  the 
record.    The  Judgment  is  affirmed. 


LiOUisvii.Mi  ic  N.  R.  Go.  V.  Uukst'b  Adm'r. 

(Court  0/  Appeals  of  Kentucky.    Deo.  18, 1893.) 

Death  op  Railroat>   Emplots  —  Willful  ITso- 
LBcr — Ckeuibilitt  op  Witnesses  —  Trial — Is- 

STBOCTIOSS. 

1.  Dpceased  was  one  of  a  switching  crew 
on  (lefmulant's  railroad.  Mliije  the  train  was 
eloxrly  backing,  in  compliance  witli  de<;eased's 
sigiiid  to  the  en^neer,  deceased  went  between 
the  earn,  when  nls  foot  slipped,  and  be  was 
dragged  liome  distance.  Tlie  switch  foreman 
garc  tho  danger  signal  to  the  engineer,  but  the 
engineer  was  so  located  that  the  signal  had  to 
pass  first  to  the  fireman  and  then  to  the  en- 
gineer. Deceased  was  acting  under  orders  from 
the  switch  foreman,  and  it  was  custoiuary  to 
iinconple  cars  in  motion.  Held,  where  tliere  was 
evidence  that  deceased  was  killed  by  a  forward 
ntoverocnt  of  the  train  after  tlie  danger  signal 
was  given,  and  his  life  coidd  hare  been  saved 
If  the  train  had  either  continued  to  back  or  had 
stopped,  that  the  Jury  was  Justified  in  finding 
willfid  neglect  on  the  part  of  the  engineer  after 
the  danger  signal  was  given. 

2.  \^'llerc  the  engineer  knew  that  deceased 
had  gone  between  the  cars  to  uncouple  them,  it 
wns  negligence  to  place  himsrlf  in  such  a  posi- 
tion that  It  became  iicocssiiry  for  the  switch 
foreman  to  first  signal  the  fireman,  and  for  the 
fireman,  in  turn,  to  siznal  the  engineer,  before 
the  latter  could  stop  his  train. 

'.i.  The  question  as  to  whether  witnesses 
sre  igiiornnt,  confused,  and  unable  to  make  an 
intelligent  statement  of  the  facts,  is  for  the 
Jury. 

4.  After  the  jury  retired,  they  returned,  and 
asked  the  court,  "Is  It  in  proof  that  the 
railroad  company  s  foreman  should  look  after 
the  men,  ond  see  that  tlicy  did  not  get  hurt,  or 
is  it  the  law?"  to  which  the  court  replied.  In. 
writing,  that  "the  jury  must  decide  the  case  up*' 
T.2nR  w  no  '>fi — 52 


on  the  testimony  heard  by  them,  and  the  law  as 
contained  in  the  instructions  given  by  the 
court."  The  jury,  having  again  retired,  failed 
to  agree,  and  were  admonished  and  permitted 
to  adjourn  till  the  following  day.  On  their  re- 
turn defendant  moved  that  they  be  further  in- 
strncted  that  they  must  be  guided  by  their  own 
recollection  of  the  evidence,  and  the  lustruc- 
tions,  in  the  language  in  which  they  are  writ- 
ten. IJeld.  that  there  was  no  error  in  not  dis- 
charging the  jur}',  or  in  refusing  further  instruc- 
tions. 

Appeal  from  court  of  common  pleas, 
Jefferson  county. 

"Not  to  be  ottlclally  reported." 

Action  by  Daniel  Unrst's  administrator 
Bgalnat  the  Louisville  &  Nashville  Rail- 
road Company.  Judgment  for  plaintiff. 
Defendant  appeals.    AHlrroed. 

Lyttleton  Cnoke  and  M'nj.  Llmtuhy,  for 
appellant.  O'Neal,  Phelpa  <£  Pryur,  tor 
appellee. 

Pbvor,  J.  The  only  question  in  this 
case,  or  the  one  requiring  thegreatest  con- 
sideration, iirises  from  the  evidence  upon 
the  motion  to  instruct  the  Jury  as  in  case 
of  n  nonsuit.  The  action  was  in-itituted 
under  chapter  67  of  the  General  Statutes 
by  the  personal  representative  of  Daniel 
Hurst,  in  whicli  It  is  alleged  that  Hurst 
lost  his  life  by  reason  of  the  willful  negli- 
gence uf  the  appellant,  by  its  agents  or 
servauta.  Ttaedeceased  was  in  the  employ 
of  the  appellant,  and  was  a  switchman,  be- 
longing to  wbat  is  known  as  a  "switching 
crew."  The  train  of  the  appellant  con- 
tained a  number  of  cars  that  extended  al- 
most from  Preston  street,  on  the  west,  to 
Jackson  street,  on  the  east.  A  man  by  the 
name  uf  Herron,  who  was  the  switch  fore- 
man, had  ordered  the  deceased  to  uncouple 
one  car  from  another,  so  as  to  leave  the 
rear  car  on  the  side  track.  Hurst,  in 
obedience  to  the  order  of  his  superior, 
gave  the  engineer,  or  those  in  charge  of 
the  train,  the  signal  for  backing  the  train. 
In  order  that  tbe  order  given  him  might 
be  obeyed.  The  cars  moved  back  slowly, 
and  Hurst  went  In  between  tbe  rear  car 
and  the  one  nest  tu  it  to  uncouple  them; 
and  after  being  between  tbe  cars,  or  as  he 
attempted  to  go  in  between  them,  hlfl 
foot  slipped,  and  In  the  act  of  falling  lie 
caught  bold  of  the  brake  beam  of  the  car 
near  the  ground,  and  was  dragged  a  dis- 
tance of  40  feet.  He  cried  out  for  assist- 
ance, and  bis  cries  were  heard  by  the  by- 
standers, but  nut  BO  readily  by  those  in 
charge  nf  the  train  or  by  the  switch  fore- 
man. When  the  foreman  did  discover  the 
man's  peril,  he  at  once  signaled  those  In 
charge  of  the  engine  tu  stop  It,  and,  as  the 
appellant  contends,  it  was  stopped  in- 
stantly. The  train  was  moving  at  a  snail's 
pace,  and  some  little  time  intervened  be- 
tween the  time  his  foot  slipped  aud  the 
time  the  cars  ran  over  him.  it  was  usual 
and  customary,  as  the  prouf  shows,  to 
uncouple  cars  as  they  moved  slowly,  and 
it  was  the  duty  of  tbe  deceased  to  obey 
tbe  ordera  of  bis  superior.  The  employ- 
ment Is  undoubtedly  one  of  great  peril, 
but  the  deceased,  knowing  the  character 
of  duty  required  of  him,  assumed  tbe  risks 
attending  the  employment  when  be  en- 
tered appellant's  service,  and  If  he  lost  bis 
life  by  bis  own  neglect  tbe  companv  la  not 
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responHtble.  It  appears  that  the  fore- 
man, when  kIvIiik  the  dauger  signal,  had 
to  give  It  first  to  the  fireman,  aud  the 
fireman  to  the  enKlneer,  aa  It  la  shown  the 
engineer  was  in  such  a  position  as  he 
could  not  see  the  deceased,  nor  even  the 
foreman.  Why  this  was  so,  does  not  ap- 
pear. The  deceased  had  given  the  engi- 
neer notice  when  he  went  in  to  uncouple 
the  cars,  and  oo  notice  had  been  given  the 
engineer  that  he  had  performed  thin  duty, 
but,  on  the  contrary.  It  is  manifest  that  If 
this  train  had  been  properly  managed  by 
the  engineer,  or  b.r  the  flreraan  who  as- 
sumed to  act  as  the  engineer,  tlie  man'a 
lite  lulght  have  b«?en  saved.  The  idea  of 
placing  one  in  such  a  perilous  position, 
and  then  leaving  the  fireman  to  notify  the 
engineer  when  the  danger  j^as  over,  or 
when  danger  existed,  is  not,  tn  say  the 
least  of  it,  extraordinary  rare.  The  man 
was  seen  being  dragged  along,  by  four  or 
five  persons  not  in  the  employment  of  the 
company,  and  one  of  them  rode  or  ran 
from  the  place  of  the  accident  to  the  en- 
gineer to  notify  him  of  tiie  man'H  danger, 
and  the  employes  of  the  appellant  seem  to 
have  been  the  last  to  discover  the  peril. 
Conceding,  however,  tliere  was  no  willful 
neglect  arising  from  this  IndlFferenee  on 
the  part  of  the  employes,  still  the  evidence 
before  the  Jur.r  juRtfHed  a  finding  of  willful 
neglect  on  the  part  of  the  engineer  after 
the  danger  signal  had  been  given. 

Counsel  for  the  appellant  aRsumes  that 
the  wltnesRes  for  ihe  plaintiff  were  igno- 
rant, confused,  and  unable  to  make  an  in- 
telligent statement  of  the  facts.  This 
was  a  question,  however,  for  the  Jury; 
and  the  character  of  these  statements  will 
not  authorize  this  court  to  say  that  they 
were  not  entitled  to  credit.  It  is  plain 
from  the  proof,  and  as  a  matter  of  com- 
mon ludgment,  that  when  the  danger  sig- 
nal was  given  it  was  the  duty  of  the  en- 
gineer, or  the  fireman  acting  for  him,  to 
at  once  stop  the  train.  This  the  witnesses 
for  the  appellant  swear  was  done,  and 
that  the  death  of  the  Intestate  was  caused 
by  bis  foot  hanging  in  some  way  on  the 
tracli. '  On  the  other  hand,  the  witnesses 
for  the  appellee  state  that,  when  the  sig- 
nal was  given  to  stop  the  train,  the  train 
moved  forward  and  ran  over  the  deceased, 
"dnabling  him  up,"  to  nne  their  expres- 
sion, and  causing  his  death.  It  Is  plain, 
if  the  train  had  continued  to  bacl{  or  hud 
stopped,  the  deceased  would  have  been 
saved,  but  when  the  engineer  began  to 
move  the  train  forward  the  death  of  the 
man  was  inevitable.  He  had  gone  be- 
tween these  curs  In  obedience  to  orders,  as 
was  his  duty ;  had  not  come  out,  or  given, 
any  signal  that  he  was  out  of  danger;' 
and  yet,  If  the  witnesses  of  the  appellee 
are  to  be  believed,  the  (inglnecr  was  play- 
ing with  his  train,  moving  first  east  and 
then  west,  with  perfect  indifference  as  to 
the  perilous  position  of  the  deceased.  He 
knew  the  deceased  was  between  the  cars, 
or,  if  not,  ought  to  have  known  it,  but, 
from  the  theory  of  the  appellee,  had 
placed  himself  In  a  position  where  ho  could 
not  see  the  unfortunate  man,  placing  the 
duty  on  the  fireman  of  notifying  him 
what  orders  to  give.  One  nr  two  percions 
'au  across  the  street,  seeing  the  danger 


before  the  man  was  killed;  and  witnesses 
who  are  entirely  disinterested  in  this  litiga- 
tion show  by  their  testimony  that  thoso 
fn  charge  of  the  train  were  guilty  of  the 
highest  degree  of  neglect.  Ah  the  mana- 
gers of  this  train  and  the  switch  foreman 
were  located,  It  was  necessary  for  the 
foreman  to  first  notify  the  fireman  of  the 
danger,  and  the  latter  to  communicate 
that  fact  to  the  engineer,  before  the  engi- 
neer could  stop  the  train  '  and  this  of  itself 
was  negligence,  when  they  ail  knew  the 
deceased  was  attempting  to  uncouple  the 
cars;  and,  added  to  tills,  the  fact  of  the 
forward  movement  of  the  train  by  the  en- 
gineer when  he  did  get  notice,  this  verdict 
is  proper,  If  the  witnesses  for  the  appellee 
are  to  be  believed ;  or,  in  otber  words,  it 
is  not  against  the  evidence.  It  is  shown 
by  the  testimony  that  it  was  the  duty  of 
the  engineer  to  stop  the  train  at  once, 
when  getting  notice  of  the  danger.  This 
he  did,  if  the  witnesses  for  the  appellant 
are  not  mUtakeu  as  to  what  transpired, 
but  that  he  failed  to  do  BO,  as  shown  by 
the  testimony  for  the  appellee,  is  appar- 
ent; and  in  fact  the  manner  of  the  killing, 
or  theclrcamstances  connected  with  It,  in- 
dicate that  the  forward  movement  of  the 
train  caused  the  Injury.  The  motion  to 
find  for  the  defendant  was  properly  over- 
ruled. 

It  is  made  a  groaod  for  reversal  that 
the  court  failed  or  refused  to  discharge  the 
Jury,  or  to  further  instruct  the  Jury  after 
they  had  retired  and  then  returned  from 
their  room.  In  response  to  this  interrog- 
ator.v  propounded  by  the  Jury  to  the 
court:  "Is  It  in  proof  that  the  railroad 
company's  foreman  should  look  after  the 
men,  and  see  that  they  did  not  get  hurt, 
oris  it  the  law?"  The  court  responded. 
In  writing:  "In  reference  to  the  question 
of  the  Jury,  the  court  says  the  Jury  must 
decide  the  case  upon  the  testimony  heard 
by  them,  and  the  law  as  contained  in  the 
instructions  given  by  the  court."  The  de- 
fendant excepted  to  this  response  by  the 
coart,  and  the  Jury,  returning  to  their 
room  and  faillnsr  to  agree  were  permitted 
to  adjonrn  with  the  proper  admonition 
until  the  next  day.  On  the  return  of  the 
Jury  the  defendant,  by  counsel,  moved 
the  court  to  instruct  the  Jury  "that  in 
considering  the  evidence  they  shall  con- 
sider the  same,  and  reach  their  conclusion 
In  rendering  their  verdict  according  to 
their  own  recollection  of  thestatements  of 
the  witnesses,  and  they  should  be  guided 
by  the  instructions,  in  the  language  in 
which  they  are  written,"  etc.  The  court 
refused  this  motion.  It  seems  to  have 
been  based  upon  the  remarks  made  by  the 
counsel  for  the  plaintiff  Inhlscloning  argu- 
ment to  the  Jury,  as  to  the  meaning  of 
"willful  neglect, "  in  which  be  took  occa- 
sion to  say  that  he  (counsel)  "did  not  be- 
lieve the  defendant's  employes  intended  to 
injure  the  Intestate. "  We  see  no  cause  for 
reversal  on  this  ground.  The  court  had 
already  told  the  jury,  in  response  to  the 
written  interrogatory  theday  before,  that 
the,v  must  be  guided  by  the  evidence  and 
the  instructions  given  by  the  court;  and 
it  is  to  be  presumed  that  the  Jury  ha'l  in- 
'diligence  enough  'm  know  their  dnty  in 
this  regard  wlthont  being   told    by    tba 
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court,  even  If  thn  argnment  made  by 
cuuDsol  waa  objectionaDle.  If  couDsel  for 
jiluiiit-lff  perverted  tlie  law.  and  advised 
the  )urj  to  UlsreKard  tlie  inetriictionti,  It 
waa  the  duty  ot  the  court  tu  stop  him,  at 
the  inHtance  uf  his  adversary,  and  for 
Rurh  a  palpable  violation  uf  his  duty  as 
an  attorney  the  court  Hhiiuld  checli  coun- 
sel, In  order  to  maiutuin  its  own  respect, 
bat  no  such  case  is  preaent-ed  here.  The 
employes  may  not  dave  intended  to  Injure 
the  deceased,  and  w<«  have  no  Idea  the 
engineer  was  a  ware  of  the  (treat  peril  he 
was  in,  and  still  the  neglect  may  have 
been  of  such  a  character  aH  to  indicate 
reddesHDcsK,  and  an  utter  indifference  for 
the  Hulety  of  his  suhiirdtuates.  We  per- 
ceive no  objection  to  the  instructions. 
"Willful  neglect"  was  defined  in  the  lan- 
guaxe  of  this  court,  and  the  jury  told  that 
no  recovery  could  be  had  unless  the  death 
of  the  intestate  was  c-auued  by  the  will- 
ful neglect  ot  the  conductor  or  foreman  in 
cliHr;ie  o(  the  train,  and  that  the  burden 
ui  proof  was  on  the  plaintiff  to  nhow  by 
a  preponderance  of  the  evidence  that  the 
deutb  of  Hurst  was  caused  by  the  willful 
ueKiect  of  the  employes.  There  was  a 
qualification  to  instruction  No.  3,  which 
first  told  the  Jury  that  if  the.  death  of 
Hurst  was  caused  by  his  own  negliftence, 
and  nut  the  willful  neglect  of  th^employes, 
then  the  law  is  lor  the  defendant, — "that 
If  the  Jnry  shall  believe  from  the  evidence 
that  the  defenilant  or  its  agq^ts  above 
named  were  guilty  of  willful  neglect,  and 
the  death  of  Hurst  was  cauued  thereby, 
tbey  ought  not  to  find  against  the  plain- 
titl,  although  they  may  believe  from  the 
evidence  he  cootribnted  to  the  injury  by 
Ilia  failure  to  exercise  such  care  for  his 
own  safety  as  ordinarily  prudent  persons 
asuaily  observe  under  similar  circum- 
stances."  This  court  has  often  held  that 
contributory  neglect  is  no  defense  where 
willful  neglect  Is  established;  and  the  jury 
was  told,  more  than  once,  that  willful 
neglect  must  be  shown,  or  no  recovery 
could  be  bud;  and  the  instruction  stated 
what  was  the  law  of  the  case,  and  noth- 
ing more.  Instruction  No.  2,  anite'l  by  the 
defense,  was  a  mere  reference  to  the  facts 
as  proven  by  the  appellant,  and  was  pro[)- 
erly  refused.  The  other  instructions  had. 
Id  efTect,  been  given.  Was  the  company 
guilty  of  wilirul  neglect?  That  Is  the 
only  issue  in  this  ccse;  and  the  jury  being 
the  sole  judge  ot  the  facts,  and  the  testi- 
mony conducing  to  establish  willful  neg- 
lect, we  will  not  disturb  the  llnding.  It  is 
well  settled  that  this)  intestate  was  a  sul)- 
ordinate  to  theforemau.the  engineer,  and, 
we  might  add,  to  the  fireman,  in  this 
case.  Thecaaeol  Railroad  Co.  v.  Moore,  83 
Ky.  679,  relied  on  by  counsel,  it  seems 
to  us,  is  authority  against  the  company. 
There  it  was  held  that,  If  it  was  the  cus- 
tom of  the  company  to  permit  the  firemen 
upon  Its  trains  to  act  as  engineers  in  coup- 
ling and  switching  trains,  they  are,  when 
so  acting,  to  all  intents  and  purposes  the 
engineers  of  the  trains,  and  not  the  equal 
fellow  servants  of  the  brakeraen  ;  and  the 
rule  gf  respondeat  superior  applies  v\  hen  a 
brakeman  is  injured  by  their  negligence. 
So  in  this  case  the  fireman  was  acting  as 
the  engineer,  or,  it  not,  the  highest  degree 


of  neglect  on  the  part  ot  the  engineer  con- 
sisted in  placing  himself  where  be  could 
not  see  the  signal,  and  ieavlugthe  fireman 
to  act  for  him.  or,  if  not  to  act  for  bim,  to- 
give  notice  when  action  on  the  part  of  the 
engineer  was  necessary.  We  see  no  reason 
for  reversing  this  judgment. 
Judgment  atBrmed. 


WiNTi»KA'B  Adm'k  v.  Looibvillb  &  K.  R; 
Co. 

(Court  of  Appeal*  of  KentwAy.    Dea  17, 1893.) 

Conflict  or  L*W8 — Death  bt  Wbonopdi.  Act— 
Railkoad  Bbakbman  —  Obstbuctioks  mrak 
Tkack. 

1.  Where  one  domiciled  in  Kentucky  is 
killed  by  wrongful  act  in  Tennessee,  suit  under 
the  Tennessee  statute  may  be  broaeht  by  an 
administrator  in  Kentucky,  where  there  Is  in 
force  a  similar  statute.  Bruce's  Adm'r  v.  Rail- 
road Co.,  83  Ky.  174,  followed. 

2.  In  an  action  against  a  railroad  for  the- 
death  of  a  brakeman,  alleged  to  bare  been 
knocked  from  a  train  by  a  ledge  of  rock,  which- 
had  lieeii  allowed  to  remain  too  near  the  track, 
it  appeared  that  no  one  knew  of  the  accident 
until  the  train  had  proceeded  some  miles:  that 
it  occurred  on  a  dark  night;  and  that  deceased' 
was  last  seen  on  a  car,  going  in  the  direction  of 
a  flat  car,  to  reach  which  he  would  have  been 
obliged  to  descend  a  ladder  at  the  side.  Hiere 
was  evidence  that  in  doing  this  he  would  have 
been  in  danger  of  coming  in  contact  with  the 
led^e.  The  only  wound  was  upon  his  right  side, 
which  corresponded  with  the  ladder  and  ledge, 
as  the  train  was  going.  His  coupling  stick  wa» 
found  also,  upon  the  ledge,  where  it  was  said 
deceased  had  probably  thrown  it  when  struck. 
Nothing  definite,  however,  was  known  as  to 
whether  he  had  met  death  in  this  manner,  or 
by  stumbling  and  falling.  Held,  that  a  peremp- 
tory instruction  for  defendant  was  proper. 

Appeal  from  circuit  court.  Logan  county. 

"Not  to  be  officially  reported." 

Action  by  Charles  Wintuska's  adminis- 
trator against  the  Louisville  &  NaHlivillfr 
Railroad  Company.  Judgment  for  defend- 
ant.    Plain tiH  appeals.    Affirmed. 

H.  F.  Proctor,  Thomas  H.  Olnea,  and  B. 
W.  Hines,  for  appellant.  W.  F,  browder, 
for  appellee. 

Holt,  G.  J.  This  action  was  brought 
by  the  administrator  of  Charles  Wlntusk» 
to  recover  damages  for  his  death  wbeo- 
acting  as  a  brakeman  upon  appellee's- 
traln.  It  being  alleged  that  it  resulted 
through  the  gross  and  willful  uegllgence- 
of  the  company  In  failing  to  provide  a 
proper  roadway,  to  wit,  in  ailowiug  a 
ledge  ot  rocks  to  remain  so  near  the  edge 
of  Its  road  that  the  deceased  was  knocked 
oft  the  train  by  it,  and  killed.  He  lived  in 
tills  state,  but  the  accident  occurred  In 
Tennessee.  He  died  leaving  no  widow  or 
child,  and  his  admiuietrator  was  appoint- 
ed In  Kentucky.  The  law  of  Tennessee 
authorizes  an  action  by  the  personal  rep- 
resentative where  the  death  results  from 
the  fault,  omission,  or  wrongful  act  ot 
another,  the  recovery  to  t»e  "tor  the  bene- 
fit of  his  widow  or  nest  ot  kin,  free  from 
the  claims  of  creditors." 

The  right  to  maintain  the  action  Is  dev- 
illed because  the  deceased  died  unmarried. 
It  being  contended  that  unrier  a  proper 
construction  of  the  Tennessee  statute  the 
recovery  must  be  tor  the  benefit  ot  the 
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widow  or  child ;  (but  oar  statnte  so  limits 
tJie  rwoTery,  and,  if  there  be  no  widow  or 
child,  therefore  there  can  be  no  recovery. 
The  states  are,  later  se,  foreign  countries, 
and  the  riKbt  to  sue  In  one  state,  the  canse 
of  action  haTlDK  arisen  in  another,  rwts 
upuncuinity.  The  supreme  coart  of  the 
United  States  in  Dennick  v.  Railroad  Co., 
103  U.  S.  11,  held  that  where,  either  l)y  the 
common  law  or  a  statute,  a  ricbtof  ac- 
tion has  accrued  and  a  liability  been  In- 
curred, it  may  be  enforced  in  any  court 
'  bavinK  ]uriR(lictiun  of  the  subject-matter 
and  the  parties.  It  holdH  this  to  be  the 
rule,  although  the  liablilcy  has  arisen  by 
virtue  of  a  statute,  and  no  similar  one  ex- 
ists where  it  is  sought  to  t)e  enforced.  It 
is  unnecessary  to  say,  however,  bow  far 
this  court  would  extend  t^e  rule.  It  is 
snfficleut  to  say  that  in  a  case  like  this 
one,  and  where  the  liability  arose  in  Ten- 
nessee, this  coiirc  held  In  the  cane  of  Bruce's 
Adm'r  v.  Railroad  Co.,  83  Ky.  174,  that  the 
Action  could  be  brought  In  this  state,  and 
t>y  an  ad  minis  tro  tor  appointed  in  its  court. 
That  case  is  decisive  ■>[  this  question. 

It  is  urged,  however,  that  the  peremp- 
tory instruction  to  find  for  the  appellee, 
jeiven  at  the  close  of  the  testimony  for  the 
appeiiunt,  wan  proper.  In  this  wn  concur. 
A  careful  examination  of  the  record  falls, 
in  onr  opinion,  to  show  any  testimony 
tending  to  prove  that  the  death  of  the  de- 
ceased resulted  from  the  cause  above  stat- 
ed. It  occurred  upon  a  dark,  rainy  night. 
He  was  last  seen  upon  the  top  of  a  box 
'Car.going  in  the  direction  of  the  flatcar  in 
front  of  it.  To  reach  it  he  had  togu  down 
a  ladder  at  the  side  of  the  box  car,  and 
there  Is  evidence  tending  to  show  tliat  one 
in  doing  so  would  be  in  danger  of  coming 
in  contact  with  the  ledge  of  rocks.  No 
one  saw  the  mannerof  the  death.  The  de- 
ceased was  missed  afterthetrain  had  made 
one  stop,  and  gone  some  8  or  10  miles  be- 
yond where  his  body  was  found.  Some  of 
the  trainmen  went  back  upon  the  engine, 
and  found  his  lifeless  body  In  the  cut  where 
the  ledge  of  rock  projected.  He  may  or 
may  not  have  attempted  to  descend  the 
ladder,  and  been  struck  by  the  projecting 
rock.  It  is  nrged,  however,  that  tlje  only 
wound  n  as  upon  the  right  side  of  his  head, 
and  that,  as  the  train  was  going,  the  lad- 
der and  the  ledge  of  rock  were  upon  its 
right  side:  also  that  a  coupling  stick  the 
deceased  had  was  found  resting  upon  a 
projecting  part  of  the  ledge,  about  10  feet 
up  from  tiie  ground,  where  it  is  said  the 
deceased  probniily  threw  It  l)y  the  action 
of  his  hands  when  became  in  contact  with 
the  rock,  it  seems  to  us,  however,  that 
all  this  is  mere  speculation.  Why  not  as 
well  suppose  that  the  deceased  never  came 
in  contact  with  the  ledge,  but  became  diz- 
sy,  or  stumbled  in  the  darkness,  as  he 
walked  along  the  top  of  the  car,  and  fell 
off,  the  wound  upon  his  head  being  caused 
bycoming  in  contact  with  some  hard  sub- 
stance as  hestruck  the  ground  ?  The  com- 
pany were  perhaps  gnllty  of  negli-ct  In  al- 
lowing the  rock  to  remain  projecting  so 
near  the  passing  trains;  but,  unless  this 
caused  the  accident  to  the  deceased,  a  re- 
covery cannot  he  had  on  account  of  it. 
One  may  suspect  that  it  did;  but,  unless 
•there  is  some  evidence  tending  to  so  show. 


it  was  proper  to  give  the  peremptory  In- 
struction. There  was  none,  and  the  Judg- 
ment is  therefore  affirmed. 


HcrrMAN  T.  W11.1JAM8ON. 
(Court  of  Appeal*  cf  Kentucku-   Deo.  17,  1893.) 

BOU5DABI E8 — Ad VKHSB    POSSBSSIOX— IkSTRUO- 

TIONS. 

In  ejectment,  where  the  only  qaestioa 
was  as  to  the  true  bonuilary  of  adjoining  lots, 
and  the  evidence  showed  that  plaintiff  had  been 
the  owner  of  bis  lot  but  10  years,  and  that  his 
grantor  had  never  claimed  t>eyond  the  l)oundary 
of  iiis  deed,  it  was  error  to  instruct  the  jnry 
to  find  for  plaintiff  if  he  and  tiis  Krantor,  for  moro 
tiian  15  years,  had  been  in  "continuoas,  actual, 
adverse  possession." 

Appeal  from  circuit  court.  Pike  county. 

"Not  to  be  officially  reported." 

Ejectment  by  Hibbnrd  Wllliamsoo 
against  Arch  Huffman.  PlaintilT  had 
judgment,  and  defendant  appeals.  Re- 
versed. 

The  court  qharged  the  jury  as  follows: 
"If  the  jury  believe  from  the  evidence  that 
plaintiff.  Hibbard  Williamson,  and  his 
vendor,  Hamilton,  by  themselves  or  ten- 
ants, for  more  than  fifteen  years  next  be- 
forethe  building  of  the  house  by  defendant. 
Arch  Huffman,  were  iu  the  continuous, 
actual,  ad  terse  possession  of  a  lot  in  Plke- 
\ille,  Ky.,  claiming  the  same  to  a  weil-de- 
flned  boundary,  and  that  defendant.  Arch 
HulTman,  without  plaintiff's  consent,  en- 
tered upon  said  lot.  aiid  erected  any  por- 
tion of  such  house  thereon,  they  will  find 
for  plain  tiff." 

Thomas  H.  Hinea,  Alex.  Lackey,  J. 
W.  Robtnaon.  and  ./.  B.  Aasler,  for  appel- 
lant.    I^m.  Lindaar,  tor  appellee. 

Prtoh,  J.  Where  is  the  true  line  be- 
tween the  lot  of  the  appellant  and  that  of 
the  appellee?  is  the  sole  question  in  this 
case.  Each  party  claims  under  the  title 
of  one  Ferreil,  wbo  was  the  immediata 
vendor  uf  the  appellant  and  the  remote 
vendor  of  the  appellee.  Ferreli  sold  to 
Hamilton,  and  the  latter  sold  to  the  ap- 
pellee. Both  parties  claim  to  liold  under 
conveyances,  and  whether  appellee's  dee<l 
embraces  the  few  inches  of  ground  on 
which  the  foundation  of  the  three-story 
brick  building  of  the  appellant  stands  la 
the  question.  The  corners  are  stones 
planted  in  front  and  back,  and  where  these 
stones  are  is,  from  the  testimony,  conflict- 
ing. Hamilton  says  be  at  no  time 
claimed  outside  of  his  deed,  and  from  the 
teiitimony  seems  to  have  recognised  the 
fence  as  built  by  the  appellant  to  be  on 
the  line,  but  whether  so  or  not  Is  a  ques- 
tion for  the  jnry.  The  instruction  in  re- 
gard to  limitation  is  erroneous.  Hamil- 
ton's premises  might  have  embraced  the 
land  in  dispute,  but  he  never  claimed  be- 
yond the  boundary  of  bis  deed,  and,  un- 
less the  strip  is  within  the  boundary,  the 
appellee  cannot  recover,  as  he  has  only 
hud  title  since  1S80,  and  is  confined  to  the 
boundary  of  the  deed  made  by  Ferreil  to 
Hamilton  and  by  Hamilton  to  biraKeif. 
The  Judgment  is  reversed  and  remanded, 
with  directions  to  award  a  new  trial,  and 
for  proceedings  consistent  with  this  opin. 
Ion. 
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PiBRCB  V.  MORBMAN  et  al. 
(Supreme  Court  of  Texas.  May  18,  18W.) 
Vbkdok's  Lies— Fobeci-osurb  —  Rbdbmption  bt 
bubvbniiee. 
A  Bubrendee  of  land  subject  to  a  ren- 
dor's  lien,  whose  deed  has  been  duly  recorded, 
and  who  has  not  been  made  a  party  to  proceed- 
ings to  foreclose  the  lien,  is  entitled  to  redeem 
fron  th»-.  foreclosure  sale,  whether  the  purchas- 
er it  the  original  vendor  or  some  other  person; 
and  a  court  of  equity  will  protect  his  rights 
when  he  tenders  into  court  the  sum  bid  by  the 
purchaser  at  the  foreclosure  sale,  and  asks  that 
U  be  applied  in  payment  of  the  decree.  Foster 
T  )'o\veis,  (H  Tex.  247;  Cattle  Co.  v.  Boon.  11 
S.  W   Rep  644.  73  Tex  548,— distinguished. 

Appeal  from  district  court,  CollinB  coun- 
ty; H.  O.  Hkao.  JnrtKe. 

Action  by  W.  D.  Pierce  BKainst  C.  K. 
Moreman  and  others  to  redeem  trom  a 
foreclosure  of  a  vendor's  lien.  From  h 
decree  In  detendauts'  favor,  plaintiti  ap- 
peals.   Reversed. 

John  Church  and  IV.  M.  Aberoatby,  for 
appellant,  ilf.  H.  Gameit  and  Muse  A 
Mangiin,  for  appellees. 

Stayton,  C.  J.  C.  R.  and  Mary  More- 
man,  and  six  other  peraonti,  each  owning 
an  undivided  one  eighth  of  a  traut  ofiand, 
sold  to  H  T.  Farrell  and  John  T.  Ken- 
drick,  wbo  paid  {2,000  In  cash  and  execut- 
ed three  promissory  notes  to  secure  the 
unpaid  purchase  money.  One  of  these 
notes  was  (or  $1,000,  due  AuKust  1, 1886; 
another  for  $1,000,  due  January  1,1887; 
and  the  third  for  $1,500,  due  Decerat>er  13, 
1887;  and  to  secure  their  payment  a  lien 
was  reserved  on  the  land.  All  tbesenotes, 
except  the  last  falling  due,  were  paid;  but 
on  that,  on  December  26,  18S7,  C.  R.  and 
Mary'  Moreman,  to  whom  it  was  made 
payable,  brought  suit  against  Kendrick, 
Farrell,  and  G.  W.  Weaver,  to  enforce  its 
payment  through  foreclosure  of  the  lien 
reserved.  On  January  25, 1888,  a  Judgment 
was  rendered  In  their  favor  for  the  <sum 
due  on  the  note,  and  the  lien  was  estab- 
lished, and  the  laud  was  directed  to  be  sold 
In  satisfaction  of  that  Judgment.  The 
land  was  sold,  in  obedience  to  that  Judg- 
ment, on  April  9,  1888,  for  the  sum  of  $1,- 
90.5,  to  OIney  Davis,  wbo  is  alleged  to  have 
purchased  for  the  benefit  of  G.  W.  Weaver 
and  John  A.  Moreman  as  well  as  for  him- 
self. Before  the  suit  referred  to  was 
brought,  H.  T. Farrell  conveyed  to  Pierce, 
the  appellant,  an  undivided  hall  Interest 
In  a  part  of  the  land,  by  a  deed  placed  on 
record  before  that  suit  \\ as  brought,  for 
wbicb  he  claims  to  bave  paid  $3,200,  and 
to  have  agreed  to  pay  so  much  of  tbe 
purchase  money  when  it  should  fall  due  as 
Farrell  was  under  obligation  to  pay  for 
the  land.  It  Is  alleged  that  G.  W.  Weaver 
liurcbused  the  rerualulng  Interest  owned 
I>y  Farrell,  and  that,  ol  the  right  of  ap- 
pellant, plaintiffs  had  notice  by  registra- 
tion of  the  deed  to  bim,  as  well  as  by  hU 
possession  of  tbe  land  when  the  suit  to 
foreclose  his  lien  was  instituted 

This  suit  was  brought  on  December  29, 
1S88,  by  Pierce  against  C.  R.  Moreman, 
Mary  Moreman,  H.  T.  Farrell.  John  T. 
Kendrick,  Olney  Davlb,  John  A.  Moreman, 
and  Q.  W.   Weaver,  in  effect,  to  recover 


the  interest  In  the  land  conveyed  by  Far- 
rell to  bim  on  August  24,  ]8}!(;.  He  sought 
also  to  have  an  account  taken  for  the- 
profits  of  the  property,  since  it  has  been 
in  possession  of  some  of  the  defendants, 
and  that  these  be  applied  to  the  satixrac- 
tion  of  the  Judgment  obtained  by  C.  R. 
and  Mary  Moreman  in  the  suit  in  which 
Farrell,  Kendrick,  and  Weaver  alone  were 
defendants;  but  he  tendered  intocourtthe 
sum  bid  for  the  property  by  Davis,  anrt 
asked  that  it  be  so  ap!>lied,  il  necessary,— 
that  being  more  than  tbe  sum  due  on  tbe 
land,— and  be  also  expressed  a  willing- 
uess  to  pay  Into  court  any  sum  the  court 
miaht  think  it  proper  for  him  t<»  pay,  in 
order,  practically.  t«  reclaim  the  land 
sold  under  the  foreclosure  proceeding.  In. 
case  the  relief  sought  was  granted  to  him, 
h»  also  sought  an  adjustment  of  such  eq- 
uities as  might  grow  out  of  tlie  fact  that 
money  paid  into  tbe  court  by  him  might 
be  used  to  discharge  tbe  entire  debt  with' 
which  all  tbe  land  purchased  by  Farrell 
and  Kendrick  was  charged.  The  ground 
on  which  he  claimed  such  relief  was  the 
fact  that  be  was  nut  made  a  party  to  tbe 
foreclosure  suit,  when  his  interest  in  tbe 
land  was  known  to  all  parties  thereto. 
He  also  alleged  that  he  had  ou  notice  of 
tbe  pendency  of  that  suit,  that  his  interest 
in  the  land  was  of  tbe  value  of  $5,000,  and 
that  it  sold  for  a  grossly  inadequate 
price;  butthoconrt  found  that  tbe  latter 
averment  wasnottrue.  He  averred  man.v 
other  facts  tending  to  show  that  some  of 
the  defendants  pursued  a  course  calcuiat* 
ed  to  make  the  property  sell  for  less  than 
Its  value,  and  many  other  facta  bearing 
on  bis  equities,  which  were  not  passed  un 
by  the  Judge  wbo  tried  the  cause,  and 
therefore  neod  not  now  be  stated. 

The  findings  of  the  court  were  as  fol- 
lows: "(1)  1  find  that  theseveral convey- 
ances from  the  Moremans  to  H,  T.  Farrell' 
and  John  T.  Kendrick,  and  from  said  Far- 
rell to  plaintiff  and  from  Farrell  to  Wea- 
ver, were  in  fact  made  at  tbe  time  and  for 
tbn  consideration  set  forth  In  plaintiff's 
petition,  and  that  tbe  relative  value  of  the 
laud  conveyed  by  Farrell  to  plaintiff  and 
by  Farrell  to  Weaver  was  in  proportion 
to  the  consideration  expressed  in  said 
deeds.  I  also  find  that  theforeclf>8uresuit 
was  brought  by  C.  R.  .MoreniAn  and  Ma- 
ry Moreman,  and  Judgment  obtained  and' 
the  land  sold  thereunder  for  tbe  amonnt 
and  to  tbe  person  set  forth  in  plaintiffs 
petition,  and  that  plaintiff  was  not  » 
party  to  any  of  these  proceedings,  al- 
though his  deed  was  upon  record  before- 
tbe  institution  of  said  suit.  I  find  that 
the  price  realized  (or  said  land  atsuch fore- 
closure suit  was  its  reasonable  value  at 
tbat  time,  and  was  not  grossly  inade- 
quate, as  alleged  in  plaintitf's  petition,  and 
tbat  there  was  no  fraud  or  collusion  be> 
tween  any  of  the  parties,  as  alleged  by 
plaintiff.  I  find  that  the  deed  from  tbe 
Moremans  to  Farrell  and  Kendrick  ex- 
pressly reserved  therein  a  lien  tosecnre  the 
deferre<1  payments  on  which  said  foreclo- 
sure suit  was  brought.  I  find  that  the 
$1,000  note  alleged  by  plaintiff  to  have 
been  paid  by  him  and  Kendrick  together 
was  In  fact  paid  by  Kendrick  alone,  except 
an  insignificant  part  paid  oot  by  the  earn'- 
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inKS  of  tbe  tfln  In  which  plaintttt  was  fn- 
terented,  bat  he  hiis  furnished  no  data  to 
enable  me  to  fix  the  exact  amount.  I 
Hud  that  the  91,500  note  waa  paid  out  of 
the  foreclosure  suit,  as  alleged  by  the 
iplalntitf.  I  tlnd  that  plaintiff  bad  an 
-agent  Id  posnesBlon  with  his  cotenaiit 
4ECendrick  at  the  time  of  the  foreclosure 
rfiroceedlnfcs,  but  such  agent  was  also  lu 
-employ  of  KenUrick  in  running  the  ma- 
chinery, and  was  looking  after  plaintirr's 
iinterest.  (2)  I  c<>ni-lude  that  plaintiff 
vwas  not  a  necessary  party  to  the  fore- 
•cloRure  suit,  and  that  all  the  title  of  the 
>plaintirf8  in  that  suit,  and  of  all  the  par- 
•ties  Interested  In  the  notes  therein  sued  on, 
■passed  to  tbe  purchaser  on  that  sale, 
■and  that  bis  title  Is  superior  to  tbe  title 
"Of  plaintiff.  (3)  I  conclude  that  plaintiff 
Is  not  entitled  to  redeem,  under  the  clr- 
cnnistances  of  this  case,  and  that  ]udg- 
Juent  should  go  for  defendants." 

The  findings  Hbow  that  tbe  judge  who 
tried  tbe  cause,  contrary  to  bis  own  view, 
felt  constrained  by  the  opinion  In  Foster 
■V.  Powers,  64  Tex.  247,  to  rule  that  plain- 
tiff was  not  a  necessary  party  to  tbe  fore- 
closure suit,  and  that  bis  right  to  redeem 
was  cut  off  by  the  decree  made  In  that 
case,  and  the  sale  under  It.  Whether  this 
was  correct  Is  the  only  question  arising 
on  this  appeal.  The  case  of  Foster  v. 
Powers  was  an  action  of  trespass  to  try 
title,  Id  which  no  equitable  relief  was 
sought  by  defendant,  and  It  was  based 
■on  the  following  facts:  Parker  sold  a 
•tract  of  land  to  Bates  by  a  deed  which 
■retained  an  express  Hen  to  secure  the  nn- 
<pald  pur.-hase  iDooey,  and  Batesconveyed 
•to  Jones,  who  conveyed  to  Powers, 
i^fter  this  occurred,  and  while  Powers  was 
in  possession  of  the  land,  Parker  sued 
Bates  on  tbe  purchnse-money  notes,  and, 
witliout  making  Powers  a  party  to  the 
«uH,  obtained  a  Judgment  establlsblng 
and  foreclosing  the  lien  umlpr  which  the 
.land  was  sold  and  pnrchased  by  Foster, 
who  'brought  the  action  of  trespass  to 
try  title  against  Powers.  In  that  case  it 
was  held,  under  a  long  line  of  deelsluns 
tn  this  state,  that  the  superior  title  re- 
naloed  In  Parker,  such  contracts  being 
deemed  executory,  and  that  by  the  sale, 
made  nnder  a  judgment  rendered  In  a  snlt 
brought  by  biro,  the  title  would  pass  to 
the  purchaser,  and  that  on  this  he  might 
miaintaln  an  action  of  trespass  to  try  title 
against  a  vendee  of  Bates,  although  he 
was  not  made  a  party  to  tbe  foreclosure 
I  proceeding.  Tbe  only  difference  between 
'that  'Case  and  the  case  ot  Ufford  v.  Wells 
(Is  th»t  in  the  latter  caue  the  purchase  at 
iToretilosnre  sale  was  by  the  original 
vendor.  52  Tes.  617.  Tbe  case  .if  Cattle 
Co.  V.  Boon,  78  Tex.  548, 11  S.  VV.  Re[>.  544, 
presented  substantially  the  same  facts, 
and  the  ruling  in  both  cases  was  that  on 
such  a  title  trespass  to  try  title  might  be 
mnlntained  against  a  snbsequpnt  vendee 
not  made  a  party  to  tbe  foreclosure  suit. 
'I'hat  under  a  sale  so  made  all  the  light 
of  the  vendor  plaintiff  would  pass  to  a 
puitihaser,  we  have  no  doubt.  Russell  v. 
KIrkbride,«2  Tex.457;  Hamblen  v.  Folts, 
70  Tex.  135.  7  S.  W.  Rep.  S34;  Gunst  v.  Pel- 
iiam,  74  Tex.  587,  12  S.  W.  Rep.  238.  We 
■4o  not  understand,  however,  that  either 


of  the  cases  referred  to  denies  equitable 
relief  to  a  person  not  made  a  party  to  the 
foreclosure  proceeding,  who  comes  asking 
duch  relief,  and  offering  to  do  equity.  As 
before  said,  this  was  not  done  in  either  of 
the  cases  referred  to,  and  the  question,  na- 
der  the  oleadlngs,  was  simply  one  ot  title. 
Id  Dfford  v.  Wells  it  was  said:  "It  the 
original  vendor  seeks  to  protect  his  right 
by  suit  in  the  nature  of  a  bill  to  foreclose 
and  bar  the  equity  of  redemption,  tbe  sub- 
sequent purchaser,  if  made  a  (tarty,  will 
be  bound  thereby.  If,  however,  he  should 
Dot  be  made  such  party,  although  his 
equity  of  redemption  might  not  thereby 
be  barred,  yet  In  a  contest  of  title'betwecn 
him  and  the  original  vendor  the  superior 
title  of  the  latter  must  prevail,  unless  In 
a  proper  rase,  under  appropriate  allega- 
tions and  proof,  the  equities  of  tbe  former 
can  still  be  enlorced.  Neither  the  allega- 
tions nor  the  evidence  on  the  part  of  ap- 
pellant presents  such  a  case  here  for  uur 
consideration.  Although  a  subsequent 
purchaser  Is  a  proper  party  Id  all  suits  to 
enforce  a  prior  lien,  yet  be  may  not  be  a 
necessary  party,  except  to  bar  his  equity 
of  redemption."  In  Foster  v.  Powers  It 
was  said  that  tbe  purchaser  under  fore- 
closure, "having  possessed  himself  of  tbe 
legal  ownership  of  the  land,  was  entitled 
to  recover  It  against  one  holding  no  title 
whatever,  and  no  right  except  that  of  at- 
taining title  by  payment  of  the  considera- 
tion due,  if  indeed  he  bad  even  thatrightin 
an  action,  the  only  object  of  which  was  to 
try  title  to  the  land.  •  •  •  The  subse- 
quent purchaser,  having  no  title,  cannot 
defend  against  a  suit  In  which  title  alone 
is  involved,  as  Hgainst  one  holding  tbe 
ondoobted  title  to  the  land.  It  the  defend- 
ant In  this  case  had  equities  to  be  ad- 
justed, they  could  notdefeut  tbe  plaintift's 
recovery,  and  certainly  could  not  have 
been  allowed  in  this  case,  not  having  been 
claimed."  In  Cattle  Co.  v  Boon,  It  was 
said'  "This  suit  being  to  recover  the  land 
defendants  were  required  to  plead  their 
defenses  and  make  or  tender  payment  of 
the  pnrchase  money  before  Judgment,  and 
not  afterwards.  If  the  defendant  In  such 
case,  where  the  suit  is  by  one  holding  the 
title  for  the  recovery  of  the  land,  elect  to 
depend  upon  the  ordinary  defenses,  sncb 
as  title  In  themselves  or  outstanding  title 
in  annlber,  the  statute  of  limitations,  or 
the  Inability  to  show  title  in  himself  by 
tbe  plaintiff,  they  may  do  so  by  the  usual 
modes  of  pleading  and  evidence:  liut  if 
In  such  a  case  as  this  the  party  in  posses- 
sion without  title,  but  with  the  equitable 
right  to  acquire  It  by  the  payment  of  a 
sum  of  money,  desires  to  have  that  relief, 
be  must  come,  as  suggested  in  Ufford  v. 
Wells,  'doing  equity  before  he  can  ask 
equity,  and  redeem  by  payment  of  tbe 
purchase  money.'  Doing  this.  *  under  ap- 
propriate allegations,  his  equities  can  still 
be  enforced.'  62  Tex.  620.  We  think  a 
vendee  so  sitnated,  and  falling  to  pay  the 
purchase  money  before  suit,  if  the  vendor 
elects  to  sueforthe  land,  can'only  get  pro- 
tection through  a  court  of  equity  by  brlnsr- 
Ing  the  money  into  court,  and  placing  it 
In  the  power  <if  the  court.  The  defendants 
not  having  paid  or  tendered  the  balance 
ot  the  purchase  money,  or  pleaded  uo  an- 
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conditional  offer  to  pay  It,  but  haviog  r»> 
Horted  to  the  defenaeB  asually  made  In  ac- 
tions to  try  title,  we  think  that,  upon 
their  failure  to  establish  these  riprennes, 
plaintiff  was  entitled  to  have  a  Judgment 
for  thp  land  to  which  he  established  title." 
These  nuotatlons  from  the  opinions  in 
the  cases  referred  to  clearly  show  that  it 
was  not  the  intention  of  this  court  to  deny 
tu  a  aiibvendee.  nut  made  a  party  to  the 
foreclosure  pnii-eedinK,  the  rl^ht  to  pay 
tortiiu  land,  and  thus  obtain  title  to  it, 
whether  the  purchaser  was  the  original 
vendor  or  some  other  person,  i(  the  equi- 
ties of  a  subvendee  were  such  as  to  entitle 
him  to  relief  under  the  general  rules  of  eq- 
uity applicable  to  the  rights  of  vendor 
and  vemlee.  Equities  of  a  sobvendee  not 
made  a  party  to  proceedings  to  enforce  a 
vendor's  claim  (or  the  purchase  money  by 
sale  of  the  land  are  as  strong  against  a 
purchaser  at  such  a  sale,  having  linowl- 
edge  ol  bis  rights,  as  they  are  between  the 
oriKioal  vendor  and  vendee.  It  matters 
not  whether  the  relief  be  sought  by  a  8u|>- 
vendee  by  a  suit  against  the  purchaser, 
practically  to  enforce  the  right  of  redemp- 
tion, or  to  establish  bis  right  to  pay  for 
and  to  have  the  land,  or  be  set  up  uy  him 
in  an  action  by  the  purchaser  to  recover 
the  land;  and,  when  set  up  in  either  man- 
ner, such  equities  will  be  enforced  in  all 
proper  cases.  If  the  vendors  of  Farrell 
and  Kendrlci:  had  sought  to  recover  the 
land  from  them  and  their  vendees  on  ac- 
count of  the  failure  to  pay  the  tl, 500  last 
falling  due,  this  ought  not  to  have  been 
permitted,  after  the  purchasers  bad  paid 
$4,000  of  the  purchase  money,  unless  they 
were  nn willing  to  pay  the  balance;  and 
their  inability  to  do  this  ought  not  alone 
to  be  deemed  sufHclent  to  authorise  a  re- 
covery of  the  land  by  the  vendor.  In  such 
a  case  the  clearest  prlnclnlea  of  right 
would  require  that  the  vendor  enforce  bia 
demand  against  the  land  by  its  sale,  at 
which  be  or  any  other  person  might  buy; 
but  in  sucb  case  any  money  derived  from 
the  sale,  and  not  necessary  to  discharge 
the  debt  due  to  the  vendor,  would  belong 
to  the  person  who  bad  made  an  execu- 
tory contract  for  the  land,  or  to  some  per- 
son entitled  through  him.  If  appellant 
had  been  made  a  party  tu  the  suit  against 
Farrell,  Kendrick,  and  Weaver,  be  could 
have  asserted  the  right  to  have  this  course 
pursued,  and  he  cannot  be  deprived  of  it 
by  a  judgment  rendered  in  a  suit  to  which 
he  was  not  a  party.  The  mere  failure  to 
pay  the  balnnce  did  not  operate  a  forfei- 
ture of  appellant's  right;  and  between 
himself  and  co-owners  there  was  no  obli- 
gation on  him  to  pay  tiie  entire  sum  due 
on  ail  the  land  bought  by  Farrell  and 
Kendrick,  although  his  interest  in  the 
land  wassosubjectif  necessary.  He  ought, 
however,  to  have  paid  so  much  of  the  debt 
as  he  had  agreed  to  pay;  and,  from  the 
prompt  manner  in  which  he  sought  to 
discharge  the  entire  sum  due  on  the  land, 
the  inference  is  strong  that  be  would  have 
done  so  when  the  suit  was  brought  it  be 
had  been  made  a  party,  and  notice  given ; 
but,  as  this  was  not  done,  we  are  of  opin- 
ion that  he  was  now  entitled  to  discharge 
the  indebtedness  of  the  land,  and  thus 
acquire  good  title  to  ao  much  as  was  pur- 


chased by  himselt.  The  rules  applicable  to 
rlgh  ts  between  vendorand  vendee  by  execu- 
tory contracts  have  been  too  often  stated 
to  require  repetition.  Roedcrv.  Roti8on,20 
Tex.  754;  Thomas  v.  Beaton,  2-5  Tex.Supp. 
818;  CodJington  v.  Wells. 59  Tex. 49;  Ham- 
blen V.  Folts,  70  Tex.  133,  7  8.  W.  Rep.  884; 
Tom  V.  Wollhoefer,  61  Tex.  277. 

This  suit  was  brought  promptly  after 
the  sale  of  the  property,  and  there  can  be 
no  claim  of  laches  or  other  like  defense. 
What  the  rights  of  appellant  may  be, 
growing  out  of  an  adverse  holding  and 
use  of  the  property,  or  as  between  himselt 
and  some  other  parties  in  this  suit,  in  the 
event  be  pays  the  purchase  money  for  the 
land,  has  not  been  discussed,  and  will  not 
beconHldered. 

It  seems  to  be  claimed  that  the  interest 
of  six  of  thnplghtgrantorsof  the  land  was 
paid  for,  and  that  to  this  extent  complete 
title  vested  In  appellant  under  his  purchase, 
but  the  record  does  not  develop  tbe  facta 
bearing  on  that  question,  and  we  have 
not  considered  it.  But  the  Jutlgment  will 
bo  reverried,  and  the  cause  remanded,  on 
the  ground  that  the  court  erred  In  holding 
that  the  judgment  rendered  in  the  suit  to 
which  appellant  was  not  a  party  barred 
his  right  by  payment  o(  purchase  money 
to  perfect  his  title.    It  is  so  ordered. 

Reversed  and  remanded. 


Tatlok,  B.  &  H.  By.  Co.  et  a/.  ▼.  Warner 
et  al. 

(Supreme  Court  of  Texae.  March  82,  1808.) 
Appbait— Rehbakino. 
In  an  action  for  personal  injuries,  where 
there  has  been  an  error  in  the  charge  of  the 
court  as  to  the  measure  of  damages,  and  the 
judgment  of  tbe  lower  court  has  been  reversed 
by  the  commission  of  appeals,  a  petition  for 
rehearing  will  be  denied  by  the  supreme  court, 
though  other  grounds  for  reversal  stated  in  the 
opinion  of  the  commission  might  have  been  coiv 
rected  on  such  rehearing. 

On  rehearing.  For  former  report,  see  19 
S.  W.  Rep.  440.    Petition  overruled. 

Stayton,  C.  J.  If  there  were  no  other 
objection  to  the  proceedings  orjudgmwt 
than  that  which  applies  to  the  receivers, 
we  are  ol  opinion  that  tbe  motion  lor  re- 
hearing and  for  reformation  of  the  judg- 
ment in  this  respect  might  be  granted,  and 
tbe  judgment  afUrmed  as  to  the  Taylor, 
Bastrop  &  Houston  Railway  Company ; 
out  the  "charge  of  the  court  considered  in 
the  opinion  of  the  commission  ot  appeals 
was  erroneous  in  a  matter  calculated  to 
affect  the  quantum  of  damages;  and,  as 
it  Is  assigned  as  error,  this  court  cannot 
speculate  upon  its  effect.  On  account  ot 
thecharge,  tbe  judgment  must  be  reversed, 
notwithstanding  the  other  matter  referred 
to  might  be  here  corrected.  The  motion 
for  rehearing  will  be  overruled. 


Foster  v.  State. 

(Court  of  Criminal  Appeals  of  Texa*.    Deo.  91, 

1898.) 

BiQAMT— Validitt  or  Marriaos. 
A  marriage  dnlv  solemniEed  by  proper 
authority  is  not  invalid  because  the  officw  ia> 
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auinf  the  license,  who  held  the  positions  of  both 
district  and  county  clerk  under  the  law  as  it 
then  existed,  signed  the  license  as  district  clerk 
Instead  of  county  clerk,  and  afiixed  to  such  li- 
cense the  seal  of  the  district  clerk  instead  of 
that  of  the  coanty  clerk,  and  hence  the  license 
is  admissible  in  evidence  on  a  proseciitiOD  of 
ooe  of  the  parties  to  such  marriage  for  bigamy. 

AppealtrorD  district  court, El  Pasocoun- 
ty;  T.  A.  Falvev,  JiiclKe. 

Frank  Foster  was  convicted  of  bigamy, 
and  now  appeals.    Attlrtned. 

H.  L.  Henry,  Asst.  Atty.  Gea.,  tor  the 
Statu. 

Davidson,  .T.  Appell&nt  was  convicted 
of  bigamy.  On  the  trial  the  state  ad- 
dnced  in  evidence  tbe  tnarrlaKe  licensp. 
During  the  argument  defendant's  counsel 
moved  to  exclude  the  liceude  becauselt  did 
not  show  upon  Its  face  to  have  been  is- 
sued by  thecounty  clerk,  he  being  tbe  only 
ofHcer  authorzed  by  law  to  issue  such 
license.  At  the  time  the  lieeiise  Issued,  the 
offices  of  district  and  county  clerk  of  £1 
Paso  county  were  held  and  Oiled  by  tbe 
same  person,  under  the  provlHions  of  law. 
That  the  officer  signed  tbe  license  as  dis- 
trict clerk  instead  as  coanty  clerk  could 
not  and  did  not  operate  to  render  tbe  mar- 
riage void.  The  evidence  clearly  mani- 
fests a  Butflcient  marriage,  duly  solemn- 
iced  by  a  Catholic  priest  according  to  the 
ritual  of  that  church.  This  was  sufflclent. 
This  court  cannot  agree  to  the  proposi- 
tion that  a  mistake  of  the  clerk  in  Issuing 
a  marriage  license  can  invalidate  a  mar- 
riage solemnly  consummated  between  the 
parties.  Kimon  v.  State,  20  H.  W.  Rep. 
899,  (just  decided.)  In  answer  to  a  ques- 
tion propounded  by  tbe  Jury,  the  court 
charged  them  "that  the  court  jadiclally 
knows  that  in  1S73  the  oiGces  of  district 
and  coanty  clerk  were  not  separate,  and 
that  a  marriage  license  issued  by  a  man 
holding  the  office  of  district  and  county 
clerk  of  El  Paso  county,  Texas,  at  that 
time,  duly  solemnized  by  proper  author- 
ity, would  he  valid  whether  lie  signed  his 
name  as  district  or  county  clerk,  and 
whether  be  placed  the  seal  of  the  district 
or  county  clerk,  to  authenticate  said 
Ito^nse. "  The  defendant  requested  a  conn- 
t^t-  charge  to  the  effect  that,  although  the 
court  Judicially  knows  that  the  two  offices 
were  held  by  the  same  party,  yet  unless 
■aid  officer  affixed  the  seal  as  such  county 
clerk  to  the  license  It  would  bein  valid,  and 
a  marriage  had  by  virtue  of  such  license 
would  be  void,  although  duly  celebrated 
by  tbe  proper  authority.  This  was  re- 
fDsed.  The  action  of  the  conrt  was  cor- 
rect In  reference  to  both  charges.  The 
judgment  is  affirmed.  Judges  all  present 
and  concarring. 


By  BBS  V.  State.    (No.  46.) 

(Court  of  Criminal  Appeala  of  Texat.    Dea  7, 

1892.) 

Rbmovino  Anotber's  Fescb— Bvidsncb. 
W.  purchased  certain  land,  supposing 
that  the  fence  inclosing  it  was  on  ue  line,  but 
afterwards,  being  informed  that  a  part  of  the 
land  indoeed  belonged  to  a  railroad  company, 
leased  it  from  them.  He  knew  at  the  time  he 
leased  it  that  B.  disputed  title  to  such  stiiD 


with  the  company,  and  planted  com  thereon 
over  B.'s  objection.  In  a  proceeding  ttetween 
tbe  company  and  B.  to  try  title,  W.  not  l>eing 
a  party  theretoy  the  land  was  adjudged  to  t>e- 
iong  to  B.,  who  moved  the  fence  to  the  line 
thus  established,  40  feet  in  on  the  land  leased 
by  W.,  leaving  li^  acres  of  W.'s  com  on  th» 
outside.  HeUl,  that  the  fence  belonged  to  B.. 
and  in  moving  it  he  was  not  guilty  of  temoTinar 
the  fi-nce  of  another,  under  Act  March  1/, 
1887.    Davidson,  J.,  dissenting. 

Appeal  from  Barnett  county  court;  W. 
S.  &UXWE1.L,,  Jodge. 

W.  .1.  By  bee  was  convicted  of  unlawfully 
palling  down  the  fence  of  another,  and  ap- 
peals.   Jteversed. 

U.  H.  HurrisoD,  Asst.  Atty.  Uen.,  for  tbe 
State. 

HcRT,  P.J.  Appellant  was  convicted  of 
nnlawfuily  pulling  down  and  moving  the 
fence  of  another,and  Aned  910,rrom  which 
Judgro<>nt  be  appeals. 

It  appears  from  tbe  statement  of  facts 
that  one  Wilburn  bad  purchased  a  tract 
of  laud,  which  was  fenced  in,  and  supposed 
the  fence  to  be  on  the  line.  Healterwards 
ascertained,  however,  that  It  was  over  on 
the  land  of  the  Houston  &  Texas  Central 
Railroad  Company,  which  he  then  leased 
for  a  term  of  three  years,  and  had  leased 
at  the  time  the  fence  was  moved.  When 
Wllbarn  leased  this  laud  frum  the  railway 
company  be  nuderstood  there  was  a  con* 
flict  between  the  company  and  Bybee  as 
to  the  line.  At  the  time  Wilburn  plantetl 
the  corn  which  was  growing  on  the  land 
when  the  fence  was  torn  down,  Bybee 
came  to  bira,  and  told  him  the  land  was 
not  the  railroad  company's,  and  not  to 
plant  his  corn  there,  to  which  Wllbnm  re- 
plied he  did  not  know  that  to  be  a  fact. 
In  the  suit  to  settle  this  conflict  Bybee 
was  snccessfal,  and  tbe  sheriff,  under  the- 
proper  writ,  put  him  In  possession.  Wil- 
burn was  In  no  wise  a  party  to  this  suit, 
though  he  knew  the  Judgment  was  in  favor 
of  Bybee,  and  wanted  Bybee  to  meet  him 
in  town,  and  see  If  their  attorneys  could 
not  agree  to  something  in  regard  to  tho 
fence.  The  line, as  established  bytbissult, 
was  about  40  or  60  feet  in  od  tbe  land 
leased  by  Wllbnrn,  upon  which  be  bad 
planted  and  was  cultivating  com.  Bybee 
knew  that  he  claimed  the  fence,  and  that 
he  was  cultivating  the  corn,, bat,  acting 
under  tbe  advice  of  his  attorney,  as  soon 
as  the  writ  of  pussesslon  was  served,  he, 
together  with  other  bands  employed  for 
the  purpose,  moved  thetence  in  on  the  new 
and  correct  line,  where  he  cnt  a  row 
throagh  the  corn,  about  20  feet  wide.  In 
which  to  rebnlld  the  fence,  and  left  about  l}i 
or  2acree  of  Wllbarn'scorn  ontheontslde. 
The  information  charges  that  appellant 
did  onlawfnlly  break,  pull  down,  and  in- 
jare  tbe  fence  of  F.  C.  Wllburu.  The  fence 
did  not  belong  to  Wllbnm.  It  was  tiie 
property  of  appellant,  Bybee.  Wilburn 
WHS  not  a  part  owner  of  tbe  fence,  nor 
was  he  Interested  In  any  manner  in  the 
fence  moved  by  appellant.  Appellant  did 
not  violate  any  of  the  provisions  of  tbe 
act  of  March  17,  1887,  upon  which  this 
prosecution  was  baaed.  The  Jndgmeutis 
reversed,  and  tbe  cause  remanded. 

SuuuNS,  J.,  concuiSb 
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DATIU80N,  J.,  (dtaseoting.)  I  canoot 
concur  in  the  oDlnitin  of  the  majority  of 
the  coort.  The  infurmatiou,  omittinK  pri- 
or ulleij;ation,charKeH  that  defendant  "did 

*  *  *  aiilawfnlly  break,  pall  down,  and 
injure  the  fence  of  F.  .1.  Wilburn,  without 
Us  consent,  aKainat  the  peace  and  dlKuity 
of  theetate. "  This  pruaecution  ia  predi- 
cated upon  article  (384  of  the  Penal  Code, 
which  reads  act  foUnwH,  to  wit:  "Kan; 
person  shall  breaic,  pull  down,  or  injure 
the  fence  of  another  without   bisconHent, 

*  *  *  he  shall  be  fined  in  any  sum  not 
iesR  than  ten  nor  more  than  one  hundred 
dollars,  and,  in  addition  (hereto,  may  be 
Imprisoned  in  the  county  jail  not  exceed- 
Inii;  one  year."  Under  this  article,  defend- 
ant wuH  tried  and  convicted.  PresidiUfC 
Judge  HCKT,  In  hl»  opinion,  says  that 
"appellant  did  not  violate  any  of  the  pro- 
visions of  thn  act  of  March  IT,  1887,  upon 
which  this  prosecution  was  based."  The 
act  of  March  17tu  refers  to  partition 
fences  <>xcluslvely,  and  declares  "that  here- 
after It  shall  be  unlawful  for  any  person 
who  is  a  joint  owner  of  any  separating 
or  dividing  fence,  or  who  is  In  any  manner 
interested  in  any  feuce  attached  to  or 
connected  with  any  fence  owned  or  con- 
trolled by  any  other  person,  to  remove 
the  same,  except  by  mutual  consent,  or 
as  is  hereinafter  provided.  Sec.  2.  Any 
person  who  is  the  owner  or  part  owner 
nf  any  fence  connected  with  or  adjoined 
to  any  fence  owned  in  part  or  in  whole 
by  any  other  person  Hhall  have  the  right 
to  withdraw  nr  separate  his  fence  or  part 
of  his  fence  from  the  fence  of  any  other 
person  or  persons  in  this  state:  provid- 
ed, that  such  person  who  desires  to  with- 
draw or  separate  such  fence  from  the  fence 
of  any  other  person  shall  give  notice  in 
writing  to  such  other  person,  his  ngent, 
attornny,  or  lessee,  of  his  inlentiun  to 
separate  or  withdraw  bis  fence  or  part 
ttiereof  for  at  least  six  months  prior  to 
the  time  of  such  intended  withdrawal  or 
separation.  Any  person  felllog  tocomply 
with  the  provisions  of  this  section  shall 
be  fined  in  any  sum  not  less  than  ten  dol 
lars  nor  more  than  fifty  dollars,  and  ev- 
ery ten  days  shall  constitute  a  separate 
offense  for  the  violation  of  this  act. "  It 
is  too  plain  for  discussion  that  a  party 
must  be  tried  for  the  offense  set  forth  in 
the  information  orindlctment  against  him, 
and  it  is  equally  plain  and  certain  that  he 
cannot  be  tried  for  a  different  offense  than 
that  charged.  If  these  pruposltions  are 
correct,  the  opinion  of  the  majority  is  In- 
correct. In  the  trial  court  the  defendant 
was  tried  for  the  oHense  charged  underar- 
tlcle  684  of  the  Code,  wherean  his  appeal 
was  tried  in  this  court  and  disposed  of  un- 
der the  act  of  1887,  defining  an  entirely 
different  offense,  and  with  which  defendant 
was  not  charged.  The  allegations  neces- 
sary to  describe  one  offense  are  as  different 
from  those  rwiaired  to  charge  the  other  as 
it  is  possible  to  conceive.  I  am  unable 
to  appreciate  the  conclusion  reached  by 
the  majority  in  this  matter.  Rut,  had  the 
majority  of  the'  court  disposed  ot  the 
case  with  reference  to  the  record  before 
them,  under  the  charge  contained  In  the 
intoi-mation  and  evidence  adduced,  still  I 
cannot  concur  in  the  opinion  if  it  was  In- 


tended to  bold  that  tbe  evidence  proved 
defendant  to  have  been  in  posticsslon  of 
the  fence.  Wilburn,  the  alleged  owner  of 
the  fence,  testlQed  that  "I  had  owned  th« 
f«nce  about  seven  or  eight  years.  I  orig- 
inally purchased  It  from  W.  T.  McCoy,  his 
brother.  Green  McCoy,  and  their  mother, 
Susan  McCoy.  At  the  time  I  made  tb(> 
purchase  I  supposed  the  fence  In  guestioD 
was  on  lands  sold  me  by  the  McCoys.  I 
afterwards  ascertained  that  the  lence  was 
npon  the  ii.  &  T.  C.  Ity.  Co.'s  survey,  and 
i  leased  the  tract  from  thecoropany  about 
three  years  ago.  At  the  time  the  fence 
was  torn  down  and  moved  my  lease  bad 
not  expired,"  etc.  Sabseqaent  to  this 
lease,  Wilburn  still  being  in  possession, 
suit  W.1S  brought  by  appellant  agnlust 
sail!  railway  company  for  the  land,  and  a 
judgment  was  recovered  by  him  against 
said  company.  Wilburn  was  not  party 
to  this  suit,  nor  to  the  writ  of  poHsexsion 
directed  against  the  railway  company. 
Appellant  predicated  his  right  to  tear 
down  and  remove  tbe  fence  upon  the  fact 
that  the  Judgment  recovered  against  the 
railroad  vested  the  title  to  the  land  Id 
hlui.  In  trials  for  an  offense  charged  un- 
der article  6S4  of  the  Code  the  Inquiry  in 
regard  to  possession  should  be  confined 
to  the  actual,  quiet,  and  peaceable  pos- 
session, and  should  not  extend  to  tbO' 
rightful  possession  of  the  fence.  Jen- 
Icins  T.  State,  7  Tex.  App.  146;  Behi-ens  v. 
Stale,  14  Tex.  App.  121 ;  Carter  v. State,  18 
Tex.  App.  578.  lu  Behrens'  Case,  Judge 
Hurt,  delivering  the  opinion  ol  the  court, 
held  the  following  charge  inapplicable  to 
any  state  of  facts  arising  In  a  case  nnder 
article  684,  to  wit:  "The  title  to  the  land 
Is  not  a  question  for  your  consideration, 
only  so  far  as  to  show  to  whom  belongs 
the  rightful  possession  ot  thefence. "  Com- 
menting open  the  charge  quoted,  be  asks: 
"Could  there  be  a  state  of  facts  to  which 
this  charge  would  apply  as  the  law  gov- 
erning the  sameV  We  think  not.  The  rule 
upon  this  subject  is  stated  in  Jenkins  v. 
State,  7  Tex.  App.  146.  It  is  as  follows: 
'The  inquiry  in  regard  to  the  possessioD 
should  be  confined  to  the  question  of  tbe 
actual,  quiet,  ahd  i)eaceable  poasession, 
and  not  the  rightful  possession,  of  the 
fence.'"  Behrens  v.  State,  14  Tex.  App. 
121.  In  Carter's  Case,  18  Tex.  App.  678, 
Judge  Hurt  again  says:  "The  title  to 
the  property  upon  which  the  pen  was 
built  Is  of  no  importance.  The  inquiry 
should  be,  was  Beckwell  in  the  quiet  and 
peaceable  possession  of  the  fence  broken 
or  pulled  down?  Appellant  was  In  the 
quiet  and  peaceable  possession  of  tlie 
premises  broken."  So  it  Is  in  this  case. 
Wilburn  had  been  in  possession  of  the  fence- 
tor  seven  or  eight  years,  and  this  fact  is 
not  disputed,  but  admitted  to  be  true. 
Until  tbe  termination  of  bis  lease,  Wil- 
burn was  the  owner  ot  the  premises. 
Hooks  V.  State,  26  Tex.  App.  601,  8  S.  W. 
Rep.  803.  Appellant  based  hisright  to  tear 
thefence  away  upon  tbe  judgment  recov- 
ered against  the  railroad  company.  In 
order  to  divest  Wilburn  of  his  possession 
of  tbe  fence  as  contemplated  under  article 
684,  defendant  should  have  made  him  a 
party  to  the  salt  as  tenant  in  possession, 
and,  after  recovery  ot  JudgmeDt,  diapoa- 
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«eBBed  talm  by  Bervlce  of  the  proper  writ, 
-or  he  should  haveresorted  to Bome method 
known  to  the  law  for  that  Bpeciflc  pnr- 
posn.  Rev.  St.  art.  4790.  The  fact  that 
-defendant  bad  recovered  title  to  the  leased 
premlFtes  from  a  party  other  than  Wilburn 
would  not  Huthorlze  bim  to  pull  down 
thefence.  That  he  owned  the  title  did  not 
-outhorize  him  to  enter  the  preralses  and 
tear  down  the  fence.  He  should  havele- 
-gally  dlaposBeBsed  Wilbarn  of  htn  posses- 
«ion  of  the  fence  before  proceeding  to  re- 
move It.  Behrens'  Caae,  14  Tex.  App.  121 ; 
■Carter  v.  State,  18  Tex.  App.  578;  Jeulcina 
▼.  State,  7  Tex.  App.  146.  For  the  rea- 
flons  indicated,  I  cannot  concur  in  the 
opinion  of  tbe  majority  of  the  court. 


McCoT  T.  Btatb.     (No.  71.) 
•{Court  of  Criminal  Appeals  of  Texat.    Deo.  7, 

Appeal  from  Buroett  county  court;  W.  8. 
Maxwell,  Judge. 

W.  T.  McCoy  was  conTicted  of  unlawfully 
-pulling  down  the  fence  of  another,  and  appeals. 
Reversed. 

R.  H.  Barriton,  Asst  Atty.  Q«n.,  for  the 
-State. 

HuKT,  P.  J.  ItiB  appeal  is  from  a  judgment 
-of  conviction  for  breal^ing  a  fence.  It  is  a 
companion  case  to  No.  46,  (Bybee  ▼.  State,  20 
S.  W.  Rep.  824.)  and  upon  authority  of  that  case 
Is  reversed  and  remanded. 

SiHKiNS,  J.,  concurs. 

Davidsox,  J.  I  dissent  in  this  case  (or  the 
reasons  indicated  in  the  dissenting  opinion  in 
cause  No.  46  as  far  as  applicable.  20  S.  W. 
Rep.  824.  This  appellant  -was  not  the  owner  of 
the  utle  or  fence,  but  was  convicted  because  he 
aided  in  tearing  down  the  fence,  while  appellant 
in  cause  No.  46  was  the  legal  owner  of  the 
-fence. 


ROBBRTB  V.  State. 
■{Court  0/  Criminal  Appeals  of  Texas.    Deo.  17, 

Appbax.  in  Criminai.  Casb— Etidbnob  not  Prb- 

SBBTBD    IK    RbOOBD  —  BXCBPTIONS  TO  InSTRCO- 
TIONS. 

Where  a  statement  of  facts  is  not  Incor- 
.porated  in  the  record  on  appeal,  it  will  be  pre- 
sumed that  tbe  charge  correctly  presents  the 
law  of  the  casev  and  that  the  evidence  not  only 
authorized  the  instructions  given,  but  justified 
the  court  in  refusing  certain  requested  instruc- 
-tions,  unless  the  instructions  are  inapplicable  to 
any  state  of  the  case  that  could  hare  arisen 
under  the  allegations  of  the  indictment. 

Appeal  from  Smith  county  court;  B.  B. 
Beaird,  Judge. 

J.  S.  Roberts  was  convicted  for  failing 
to  make  a  report  of  animals  slaughtered 
by  him,  as  required  by  Pen.  Code,  art.  756. 
He  now  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  tor  the 
State. 

Davidson.  J.  Appellant  was  convicted 
lor  (ailing  to  make  a  report  to  tbe  com- 
mlBHioners' court  of  the  animals  Blau;;h- 
tered,  etc.,  by  him,  under  the  provislonB  of 
article  7nR  of  tbe  Penal  Code.  There  are 
several  bills  of  exception  reserved  to  tbe 


court's  charge  and  his  refusal  to  give  re- 
quested instructions,  if  the  charge  given 
was  applicable  to  any  state  of  facts  that 
could  ha  ve  been  legal  ly  pro  ved  under  the  al- 
legations contained  In  the  indictment,  this 
court  will  not  reverse  for  supposed  errors 
in  the  charge,  in  tbe  absence  ot  tbe  testi- 
mony adduced  on  the  trial.  A  statement 
of  the  facts  is  not  incorporated  in  the  rec- 
ord, and  in  this  state  of  case  this  court 
will  preHume  the  charge  correctly  presents 
the  law  of  tlie  case,  and  that  the  evidence 
adduced  on  the  trial  not  only  authorized 
the  instructions  given,  but  Justltied  the 
court  in  refusing  such  reijuciUed  instruc- 
tions aa  were  rejected.  Thia  rule  obtains 
unless  the  instructiouM  are  Inapplicaule  to 
any  state  ot  case  tharcouUl  have  arisen 
under  tbe  allegations  contained  in  tbe  in- 
dictment. As  tbe  record  is  presented  to  us, 
tbe  court  did  not  err  in  refiiRing  tbe 
charges  reqnehted  by  defendant.  Tbe  Judg- 
ment is  afBrmed.  Judges  all  present  and 
concurring. 


Stbprbns  y.  Statb. 
(Cottrt  of  Criminal  Appeals  of  Texas.    Dec  17, 

iMPANBLIHe  or  JUBT— ABSBNCB  OP  JCROBS— MCB- 
DKR— INSTRDOTIONS  AS  TO  SBLF-DErBMSB— BVI- 
DBNCB. 

1.  On  a  murder  trial,  where  3  out  of  a 
special  venire  of  100  persons  fail  to  appear,  the 
court  properly  ordered  process  to  issue  Instauter 
for  the  absentees,  instead  of  i>ostponing  the 
trial. 

2.  The  refusal  of  the  court  to  have  two  of 
the  venire,  then  absent  as  jurymen  in  another 
case,  called  in  and  qualified,  or  to  have  the 
trial  postponed  until  that  case  was  decided,  is 
not  reversible  error  where  it  is  shown  that  be- 
fore the  jury  was  made  up  such  two  jurymen 
were  discharged  from  the  case  they  were  con- 
sidering, and  were  placed  on  the  pand,  and 
that  one  was  challenged  by  the  state  and  the 
other  by  defendant. 

8.  The  overruling  of  a  motion  to  postpone 
the  trial,  made  by  defendant,  when  he  reached 
the  name's  of  the  absent  jurors,  until  such  jurors 
should  be  returned,  is  not  error  prejudicial  to 
defendant  where,  after  the  special  venire  was 
exhausted,  tbe  judge  stated  that  he  would  then 
delay  the  organization  until  the  absent  venire- 
men were  brought  in,  and  defendant's  counsel 
thereupon  stated  that  they  were  willing  to  pro- 
ceed with  talesmen,  but  that  they  would  not 
waive  their  objection  to  the  original  refusal  of 
the  court  to  postpone  the  organization  of  the 
jury. 

4.  Un  a  murder  trial,  defendant  testified 
that  he  met  deceased  alone  after  dark;  that  de- 
ceased accused  him  of  undue  intimacy  with  de- 
ceased's -wife;  that  a  sti'uggle  then  ensued,  in 
which  defendant  was  forced  to  his  knees;  that 
defendant  theu  drew  his  pistol,  and  fired  once 
behind  his  body,  and  twice  over  his  left  shoul- 
der, at  deceased,  who  was  behind  and  over  him; 
that  deceased  screamed,  released  defendant, 
and  ran,  and  defendant  shot  at  him  as  he  ran; 
and  that  deceased  fell  some  distance  away, 
and  defendant  went  up  to  him,  and  fired  at  him 
as  he  lay  on  the  ground,  dead.  The  court  diarg- 
ed  that  the  killing  would  be  only  manslaughter 
if  it  was  done  under  sudden  passion  or  other 
emotion  that  rendered  defendant  incapable  of 
cool  reflection,  whether  such  emotion  was  caus- 
ed by  the  cliarge  of  improper  intimacy  with  de- 
ceased's \rife,  or  by  a  sudden  attack,  or  by 
such  facts  and  other  facts  and  circumstances; 
and  that  the  killing  -was  justifiable  if  it  was 
done  in  fear  of  death  or  serious  bodily  injury. 
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Bdd  that.  In  the  absence  at  a  request,  it  waa 
not  reversible  error  for  the  conrt  to  fail  to 
charge  that  if,  after  making  tlie  attack,  de- 
ceased abandoned  the  conQict,  and  ran  away, 
and  defendant  fired  and  killed  him  under  the 
influence  of  passion  aroused  by  the  attack,  de- 
fendant would  not  be  guilty  of  murder  upon  ex- 
press malice. 

5.  The  juiT  was  warranted  in  rejecting  de- 
fendant's Tersion  of  the  killing.  In  finding  him 
guilty  of  murder,  and  in  assessing  his  punish- 
ment at  death,  when  the  other  evidence  in  the 
case  showed  that  defendant  was  unduly  inti- 
mate witii  decedent's  wife;  that  deceased  had 
meekly  borne  it  for  months:  that  defendant  had 
repeatedly  threatened  deceased's  life;  that  on 
the  day  of  the  homicide  defendant  purchased 
a  revolver  with  money  borrowed  from  deceas- 
ed's wife;  that  defendant  ascertained  from  her 
deceased's  whereabouts,  and  when  she  expected 
him  to  return;  that  at  the  time  appointed  for 
deceased's  return  defendant  was  at  a  clump 
of  bushes, — the  only  place  he  could  secrete  hlm- 
•df  on  the  way  deceased  was  expected  to  re- 
turn; that  the  tracks  of  deceased  turned  back 
suddenly  at  the  clump  of  trees,  followed  by 
defendant's;  that,  15  or  20  steps  from  where  he 
turned,  deceased,  and  not  defendant,  fell  on 
bis  knees;  and  that  deceased  then  got  up 
again,  and  ran  to  the  place  where  the  body  was 
found  about  SO  yards  from  where  he  first 
turned. 
Hurt,  P.  J.,  dissenting. 

Appeal  from  district  court,  Parker  conn- 
ty ;  J.  W.  Pattbhson,  Judge. 

R.  J.  StepbeuR  was  convicted  of  murder, 
aud  be  now  appeals.    AfSrrued. 

A.  H.  Culwell  and  S.N.  Roneb.  for  appel- 
lant. R.  H.  Harrison,  Asat.  Atty.  Qen., 
for  tha  State. 

SiUKiND,  J.  Appellant  was  convicted 
of  the  raurder  of  George  Steelman,  and  bis 
punlBhment  assesned  at  deatb.from  whlcb 
JudgmpDt  be  appeals  to  ttais  court. 

1.  Appellant  complains  that  he  was 
forced  to  proceed  in  the  organization  of 
tbe  Jury  notwithstanding  S  out  of  tbe 
special  venire  of  100  persona  failed  to  ap- 
pear, and  tbe  court  overruled  bis  motion 
to  postpone  the  trial.  The  court  ordered 
process  tuluBuetestajiterfortheabsentees, 
but  refused  to  delay  the  trial,  and  In  this 
the  court  did  not  err.  Babel's  Vsfe,  28 
Tex.  App.  689,  18  S.  W.  Rep.  1001 ;  Hudson's 
Case.  »  Te.\.  App.  38S,  13  8.  W.  Rep.  888. 

3.  The  appellant  further  complains  that 
the  court  erred  In  refusing  to  have  two  of 
the  venire,  then  absent  as  Jurymen  In  an- 
other case,  called  in  and  qualified,  ur  to 
have  tbe  trial  postponed  nntll  that  case 
was  decided.  It  was  shown  that  before 
the  Jury  was  made  up  the  Jurymen  were 
discliarged  from  tbe  case  which  they  were 
considering, and  were  placed  on  the  panel; 
but  one  was  challenged  by  the  state  and 
the  other  by  tbe  defendant,  and  no  error  is 
shown. 

8.  Tbe  appellant  also  complains  that 
when  he  reuched  tbe  names  of  the  absent 
Jurors  tbe  defendant  aeked  the  court  to 
postpone  the  trial  until  tbe  absent  Jurors 
were  returned,  and  tbe  court  overruled 
the  motion.  But  It  Is  nlso  shown  that 
after  the  special  venire  was  exhausted  tlie 
court  stated  to  counsel  he  would  then  de- 
lay the  organisation  nntll  tbe  absent  ve- 
niremen were  brought  in,  and  thereupon 
defendant's  couiiHel  stated  they  were  will- 
ing to  proceed  witb  talesmen,  but  did  not 


waive  their  objection  to  the  court  refusing 
to  postpone  tbe  organization  of  the  Jury 
originally.  Held  that  no  error  prejudicial 
to  defendant's  rights  is  shown. 

4.  Appellant  complains  again  of  the  fail- 
ure of  the  court  to  charge  upon  a  phase  of 
the  testimony  arising  from  defendant's 
statement  of  tbe  manner  In  which  tbe 
homicide  occurred.  Upon  the  trial  defend- 
ant testified  for  himself.  He  stated  that 
while  on  his  way  from  the  house  of  de- 
ceased to  the  house  of  deceased's  father  to 
get  one  Bush,  i»  bo  resided  there,  to  help 
him  do  some  work, he  met  deceased  on  bis 
way  home  from  his  father's.  It  was  dark. 
He  asked  deceased  If  Henry  Bush  was  at 
his  father's  house,  and  deceased  answered, 
"Yes."  That  Just  then  they  were  along- 
side of  each  other;  and  deceased  asked  it 
lie,  defendant,  had  been  at  bis  house.  De- 
fendant replied  he  had.  That  deceased 
then  charged  bim  with  being  Intimate 
with  his  wife,  and  caught  bold  of  bIm. 
That  a  struggle  ensued,  in  which  defend- 
ant was  forced  to  bis  knees.  That,  believ- 
ing that  deceased  was  armed,  and  about 
to  kill  him,  or  do  him  some  great  injury, 
he  drew  his  pistol,  and  fired  t>ebind  blm 
once,  and  then  shot  twice  with  the  pistol 
over  hJM  left  shoulder  at  deceased,  who 
mas  behind  and  over  him.  That  deceased 
screnmed,  and  released  him,  and  ran,  and 
he  shot  at  him  as  he  ran,  but  does  not 
know  whether  he  hit  blm.  That  deceased 
fell  at  some  distance,  and  be  went  to  him, 
and  fired  at  him  as  he  lay  on  tbe  ground, 
dead.  He  then  went  home,  and  ate  a 
liearty  supper.  There  was  blood  on  de- 
fendant's coat,  on  the  sleeves  aud  breast, 
and  some  blood  on  tbe  center  of  the  back. 
One  witness  says  he  was  satisfied  from  tbe 
signs  on  the  ground  the  parties  had  a 
scuflBe.  Deceased  was  shot  In  the  throat, 
aud  side  of  the  neck,  and  In  tbe  back. .  He 
was  unarmed,  and  In  his  shirt  sleeves. 
The  face  was  powder-burned,  apd  the 
shirt  collar  burned. 

Tbe  conrt  charged  tlie  Jnry  upon  defend- 
ant's statement  as  follows:  "If  yon  find 
deceased,  before  or  at  the  time  of  tbe  kill- 
ing, accused  defendant  of  being  too  inti- 
mate with  bis  wife,orhad  laadeau  attack 
upon  defendant,  and  bad  struck  or  thrown 
defendant  to  the  ground,  and  you  believe 
from  said  facte  and  circumstances,  or  from 
them  and  other  facts  and  circumstances, 
that  the  defendant  was  put  Into  a  sudden 
passion  of  anuer,  rage,  and  sudden  resent- 
ment or  terror,  and  that  the  mind  of  the 
defendant  was  thereby  rendered  Incapable 
of  cool  reflection,  and  that  In  such  condi- 
tion the  defendant  sbot  and  killed  said 
Steelman,  and  if  you  believe  the  killing 
was  not  JuHtlfled  bylaw,  you  will  find  the 
defendant  guilty  of  manslaughter. "  Again, 
on  self-dt fense,  the  court  substantially 
charged  that,  "If  defendant  shot  and  killed 
deceased,  and  prior  to  the  shooting  tbe 
deceased  made  an  attack  on  defendant, 
and  the  attack  was  such  as  to  pnt  defend- 
ant in  danger  of  death  or  serious  bodily 
injury,  or  It  reasonably  appeared  so  to  the 
defendant,  and  defendant,  to  protect  him- 
self from  the  attack,  Hhot  and  killed  de- 
ceased, you  will  find  defendant  not  guilty. 
Or  If  you  believe  before  such  killing  de- 
ceased made  a  violent  attack  on  defend- 
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ant,  who,  to  protect  bimsrif,  killed  de- 
censed,  you  will  dnd  defendant  not  KoHty; 
and  It  l8  not  necexsary  the  danger  Mbould 
be  real,  II  It  reoBouably  appeared  to  defend- 
ant lie  was  In  danger,  looking  at  the  mut- 
ter from  the  defendant's  standpoint." 
The  court  also  charged  on  imperfect  self- 
defense,  and  qpou  threats  by  deceased, 
and  apon  the  right  of  defendant  to  arm 
biniseU  against  threatened  attack.  The 
Jury  found  the  defendant  KuiUy  of  marder 
In  the  first  detcree,  and  fixed  nis  punish- 
ment at  death.  Now,  the  proposition  Is 
that  we  should  reverse  this  judgment,  be- 
cause the  court  failed  to  charge  the  jury 
that  if, lifter  making  the  attack  on  deft*nd- 
aot,  the  deceased  nbnndoned  the  conflict, 
and  ran  away,  und  the  deleudant  fired 
and  killed  him  under  the  influence  of  the 
passion  aroused  by  the  attack,  be  would 
not  be  guilty  of  murder  upou  express  nisi- 
ice.  We  cannot  agree  to  this  proposition. 
The  Jury  repudiated  the  statement  of  de* 
fendant  that  deceased  had  made  any  at- 
tack upon  him  whatever,  iind  therefore 
there  could  have  been  no  "abandunmont" 
of  the  difiiculty.  Again,  if  defendant  be 
correct  that  he  fired  three  times  while  on 
his  knees,  held  down  by  deceased,  and 
once  at  his  body  after  deceased  had  fallen, 
then  he  did  not  fire  at  deceased  while  run- 
ning, because  all  the  witnesses  who  heard 
the  shooting  testify  to  four  shots  only, 
and  defendant  says  there  were  two  bar- 
rels of  his  revolver  not  fired.  One  of  the 
bullets  was  picked  up  under  deceased's 
body,  flattened.  Again,  defendant  stated 
that  he  fired  at  deceased  when  he  started 
to  run.  He  did  not  see  him  tall.  Re  did 
not  run  after  him,  but  walked  from  wnere 
he  first  met  blm  to  where  he  fell  dead,  and 
shot  blm  as  be  lay  on  the  ground,  dead, 
face  downward.  Decensed  nas  found  60 
yards  from  where  his  bat  lay.  But  the 
charge  of  the  court  was  safficient.  It  dis- 
tinctly sets  forth  the  law,  and  certainly 
as  favorably  as  could  be  asked.  "  If,"  says 
the  court,  "the  killing  was  under  sudden 
passion  or  otber  emotions  of  tbe  mind 
that  rendered  the  mind  incapable  of  cool  re- 
flection, it  would  only  be  manslaughter," 
whether  caused  by  the  charge  of  improper 
Intimacy  with  tbe  wife  of  deceased,  or  by 
a  sudden  attack,  or  by  sach  fucts  and 
other  facta  und  circumstances,  and  If  tbe 
killing  was  perpetrated  in  fear  of  death  or 
bodily  Injury,  It  was  Justifiable.  Charge 
of  manslaughter,  when  sufficient,  will  be 
sustained  in  the  absence  of  requested  writ- 
ten instructions  amplifying  the  particular 
objected  to.  iSurrell's  Case,  ^ Tex.  App.  327, 
15S.  W.Rep.816;  Drake'sCase,29Tex.  App. 
274,  15  8.  W.  Rep.  725.  Requested  instruc- 
tions, even  when  correct,  are  not  required 
to  be  given  unless  written  and  presented 
by  the  party  requesting  them.  Code  Crim. 
Proc.  art.  679. 

Seldom,  perhaps,  has  a  case  been  pre- 
sented to  this  court  more  marked  with 
evidence  ol  express  malice  than  this. 
For  more  than  a  year  defendant  had  been 
on  Intimate  terms  with  deceased's  wife, 
and  had  several  times  urged  her  to  aban- 
don deceased,  and  go  with  him  to  Cnll- 
fornla ;  in  tact,  bad  done  so  on  the  day  of 
the  homicide,  and  she  declined,  because  It 
would  preveDt  her  getting  a  divorce.    De- 


ceased's wife  did  the  sewiog  for  defendaot, 
and  occasionally  shaved  him,  and  rode 
with  him  to  town.  He  was  often  seen  go 
ing  to  the  bouse  in  deceased's  absence. 
Deceased  knew  of  the  inlimacy,  and  was 
troubled  about  It,  but  never  said  a  word 
about  defendant  to  any  one.  His  wife 
stated  on  the  stand  that  she  did  not  care 
tor  her  husiband;  that  he  was  unkind  tu 
her  children  by  aformerhuMbanrt.  A  short 
time  before  the  killing,  defendant  borrowed 
a  gun  which  he  kept  hid  in  the  woods  for 
two  days,  trying  to  get  a  chance  to  shoot 
deceased.  About  lu  days  prior  to  t.'-.e 
homicide  he  borrowed  a  pistol,  and  re- 
turned It  to  the  owner,stating  that  It  was 
too  small.  On  the  day  of  the  homicide  he 
borrowed  five  dollars  from  deceased's 
wife,  with  which  he  bought  the  revolver 
used  in  killing  her  husband.  It  was  a 
large  44  caliber.  That  evenine  a>'out  6 
o'clock  he  went  with  it  todeceased's  house, 
and  askad  when  he  would  be  home,  and 
stated  be  would  as  soon  kill  deceased  as 
a  dog.  His  wife  stated  that  he  was  at 
his  father's, (who  lived  400  yards  distant,) 
and  would  not  be  home  until  after  supper, 
as  he  ate  supper  there;  that  be  would  come 
home  between  7  and  8  o'clock.  There  is 
no  evidence  how  be  occupied  the  interven- 
ing time,  but  defendant  claims  to  have 
gone  near  tu  his  own  house,  a  mile  dis- 
tant, at  dnrk,  and  worked  tin  a  fence  till 
7,  when,  without  going  to  his  bouse  or 
eating  supper,  he  started  to  tbe  house  of 
deceased's  father,  to  ask  Henry  Bush  to 
help  him  do  some  work.  He  says  that  be 
stopped  at  deceased's  house  on  bis  way 
some  15  minutes,  but  it  is  unquestioned 
that  he  was  Just  at  the  clump  ol  liushes,— 
the  only  hiding  place  on  tbe  way  between 
tbe  houses  of  deceased  and  bis  father.  lo 
the  meun  time  deceased,  having  eaten  sup- 
per with  his  parents,  started  home.  He 
had  been  gone  but  a  few  minutes  when 
the  firing  was  heard.  At  the  first  shot 
the  father  cried,  "They  are  shooting  my 
son,"  and  ran  out  the  front  door.  The 
father,  mother,  and  Henry  Busb  say  there 
were  four  shots  fired,  and  in  the  direction 
of  the  house.  They  went  out,  and  found 
him  dead,  his  head  towards  bis  father's 
house,  100  yards  off.  The  tracks  of  de- 
ceased were  traced  from  the  house  almost 
past  a  clump  of  live  oak  bushes  on  the  side 
of  tbe  road,  where  they  were  seen,  as  stat- 
ed by  several  witnesses,  to  turn  back  sud- 
denly, and  rnn  diagonally  across  tbe  road, 
followed  by  defendant's  tracks.  Just 
where  he  turned,  deceased's  hat  wasfound 
lying  where  It  had  dropped.  About  15  or 
20  steps  further  deceased  fell  on  his  knees, 
but  got  up  again,  and  ran,  und  his  body 
wasfound  50  yards  up  the  road, face  down- 
ward. From  the  bushes  to  where  the  body 
was  found  the  defendant's  tracks  were 
traced  with  those  of  deceased,  and  it  was 
shown  that  both  were  running,  and  wit- 
ness Bush  says,  "After  tbe  first  shot,  I 
heard  them  running,  but  no  hallooing." 
From  the  evidence  of  premeditation  and 
preparation;  tbe  relations  between  de- 
fendant and  deceased's  wife;  the  fact  that 
defendant  ascertained  tbe  time  of  de- 
ceased's return  ;  at  the  time  appointed  for 
the  return  the  delendant  was  at  the  live- 
oak  bushes,  tbe  only  place  he  could  w> 
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Crete  bimself  on  the  way  between  tbe 
lioiiHe  of  deceased  and  bis  father's;  tbe 
tracks  on  the  fcround ;  the  fact  that  It  was 
deceased  wbu  fell  un  bis  knees,  and  not  the 
defendant, — apparently  rendered  tt  In  tbe 
minds  of  tlie  Jury  wholly  Improbable  that 
there  wan  auy  trutb  in  defendant's  expla- 
natlnu  that  be  was  on  bis  way  to  engagn 
Bush  to  help  bim  In  bis  work.  It  seemed 
•clear  to  the  Jury  that  defendant  waylaid 
■deoeased  with  a  pistol  prepared  fur  him, 
and  deceaseil  attempted  in  vain  to  escape. 
The  Jury  evidently  believed,  if  there  was 
a  stroKgle,  it  was  not  the  attack  of  an  in- 
Jared  husband  seeking  revenije  for  a  wife's 
-dlstaoiior  which  he  had  meekly  borne  for 
months,  but  rather  a  dying  man,  mortally 
wounded,  struggling  with  bis  assassin. 
They  may  have  thought  that  the  blood 
saturating  tbe  sleeves  and  breast  of  the 
-defendant's  coat,  and  tbe  single  biuod 
stain  in  the  center  of  his  back,  caused  per- 
haps by  the  grip  of  a  bloody  band  that 
bad  sougbt  in  vain  to  staunch  tbe  blood 
-flow,  was  consistent  with  a  struggle,  but 
tbe  abseuce  of  blood  from  the  neck,  shoul- 
ders, and  hat  of  defendant  was  fatal  to  de- 
fendant's statement  that  deceased  had 
Ijorne  lilm  to  the  ground,  and  was  stand- 
ing behind  and  over  him  and  holillng  him 
while  be  fired  three  auucesslve  shots  into 
bis  body  and  throat.  But,  upon  what- 
•ever  theory  they  accounted  for  the  blood 
stains  on  defendant's  coat,  we  think  tbey 
were  fully  Justitied  In  discarding  tta«  state- 
ment of  defendant,  and  it  left  the  ease  of 
-deMberate  assassination. 
The  Judgment  is  affirmed. 

Davidbon,  J.,  concurs.    Hi7rt,  P.  J.,  di»- 
sents. 


Knowlks  v.  Stat*. 
(Cnvrt  of  Crtmtnal  Appeals  of  Texas.    Doc.  17, 

Mubder—Thkeats— Evidence— lysTKUCTio^s. 

1.  Where  defendant  on  a  trial  for  mnrder 
testified  th.it,  when  he  took  his  rifle  and  "went 
10  the  cow  pen,"  he  intended  to  kill  deceased 
Bnywny,  K.'s  testimony  that  an  eyewitness  of 
tbe  boniicido  stated  to  him  that  deceased  was 
advancing  on  defendant  with  a  butcher  knife  at 
tbe  tim(  of  the  homicido  was  Immaterial,  and  a 
refusal  to  Rrant  a  first  continuance  because  of 
K.'s  absence  was  not  error. 

2.  The  jury  was  instmcted  that  if  deceased 
insulted  defendant's  wife,  and  defendant,  on 
iH'arinK  of  it,  Iwcame  so  ansered  as  to  render 
his  mind  iucnpalile  of  cool  reflection,  and  while 
in  such  condition  he  Immrdiately,  or  as  soon 
thereafter  as  he  met  deoenned,  killed  him,  he 
wonld  not  be  guilty  of  murder.  Hrld,  that  the 
instruction  was  not  subject  to  the  objection  that 
It  required  the  jury  to  believe  defendant  was 
artiDK  under  tbe  impulse  of  passion,  whereas 
the  question  for  the  Jury  was  wliether  an  insult 
was  given,  and  if  so  passion  would  be  pre- 
suuiihI. 

3.  ITie  fact  that  deceased  said,  on  being 
asiked  what  he  wotdd  do  if  defendant  attempted 

■to  whip  bim,  "I  will  stick  a  knife  in  him,"  was 
not  siiiiioieiit  evidence  of  threats  as  to  require 
«n  iustnii-tlnn  on  that  subject. 

4.  The  evidence  showed  that  while  de- 
censwl  (defendant's  servant)  was  in  the  cow 
pen,  milking,  defendant  ordered  biro  to  take  a 
fe.nm  and  go  to  work:  that  deceased  refused  be- 
cause it  was  cold  and  ruining;  that  defendant, 
«fter  going  to  tbe  house  for  lUs  gun,  again  or- 


dered dweased  to  go  to  work;  that  deceased 
again  refused,  and  defendant  immediately  shot 
Itim.  Defendant  testified  that,  when  be  wont  t* 
the  house  for  his  gun,  his  wife  informed  Mm 
that  deceased  had  insulted  her,  but  there  was 
no  evidence  of  the  nature  of  the  insult.  IlelJ, 
that  a  conviction  of  murder  in  the  second  de- 
gi-eo  is  sustained  by  the  evidence. 

Appeal  from  dlsliict  court,  Wilson  coun- 
ty;  Gkokgk  Mct?ottMicR,  Judge. 

M.  (3.  Knowles  was  convicted  of  murder 
in  the  second  degree,  and  sentenced  to  20 
years  in  the  penitentiary,  from  which  he 
appeals.     Affirmed. 

Fly  &  McNeal,  for  appellant.  R.  L. 
Henry,  Aast.  Atty.  Gen.,  for  the  iitate. 

SiMKiNS,  J.  Appellant  complains  that 
tbe  court  erred  in  overruling  bis  motion 
tor  a  flrat  continuance.  The  applica- 
tion was  based  upon  the  absenceof  Bruno 
Morales,  Fellciano  Alanlz,  G  W.  Key,  and 
P.  B.  Plotts.  The  witness  PlotU  was  pres- 
ent and  testified.  Fellciano  Alanls  wiia 
also  brought  in  during  tbe  trlul,  but  nut 
put  upon  tbe  stand.  Bruno  Morales  was 
expected  to  prove  that  the  deceased  was 
a  dangerous  man.  likely  to  carry  out  a 
threat.  There  is,  bowever,  no  evidence  of 
any  threat  made  by  tbe  deceased.  Key 
was  not  present.  Defendant  says  be  ex- 
pected to  prove  by  bim  that  Rafael  Can- 
ton, tbe  eyewitness  to  the  homicide, 
stated  to  him  that  the  deceased  was  ad- 
vancing on  tbe  defendant,  and  with  a 
botcher  knife,  at  tbe  time  uf  tbe  homicide. 
It  is  improbable  that  the  witness  Key 
wonld  have  made  any  such  statement; 
and  If  he  bad  it  wonld  not  have  been  mn- 
teiial.  as  defendant  stated  on  the  stand 
that  when  be  took  bis  rifle,  and  went  to 
tbe  cow  pen,  he  intended  to  kill  tbe  de- 
ceased anyway.  We  find  no  error  in  tbe 
ruling. 

2.  The  appellant  complains  that  the 
court  erred  In  his  chnrge  on  the  insulting 
eondnct  to  defendant's  wife  by  the  de- 
ceased. Tlie  charge  Instructed  tbe  Jury 
that  if  deceased  insulted  defendant's  wife, 
and  defendant  on  bearing  it  became  so 
angered  and  enraged  as  to  render  bis 
mind  Incapable  of  cool  reflection,  and 
while  in  such  condition  be  immediately, 
or  so  soon  thereafter  as  he  met  deceased, 
killed  him,  be  would  not  be  guilty  of  mur- 
der.   The  objection  to  the  charge  Is  that 

;  It  required  the  inry  to  believe  tbe  defend- 
ant was  acting  under  the  Impulse  of  pas- 
sion, whereas  the  qnestlon  beftire  tlie  Jury 
was   whether  the  insolt  was  given,  for  it 

I  BO  tbe  law  will  presume  the  pesslon.  The 
objection  la  not  well  taken.  To  reduce 
homicide  to  manslaughter.  It  must  be 
committed  under  tbe  immediate  influence 
of  passion,  and  tbe  act  must  be  directly 
caused  by  the  passion  arising  out  of  tbe 
pru vocation,  (Pen.  Code,  art.  .194;)  and 
when  the  provocation  is  insult  to  a  female 
relative  the  kllllngmust  takeplaceas  soon 
as  the  party  killing  meets  tbe  one  giving 
the  insult,  after  he  Is  informed  of  It.  (Id. 
art.  598.)  The  charge  was  correct.  The 
only  question  is  whether  the  cbMrgeahonld 
have  been  given  under  the  tacts  as  stated 
by  defendant  himself.  Tbe  deceased  and 
Rafael  Canton  were  employes  of  defend- 
ant. Tbey  were  in  the  cow  pen,  milking, 
io  tbe  m.'>rnins.    It  was  wet  and  f reeling 
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colli.  Defendant  ordered  deceased  to  g^t 
the  hones  and  go  to  work.  Deceased  re- 
fused. Defendaut  went  back  into  the 
house,  and  his  wife  advloed  hini  to  get 
his  gun  before  goiuK  to  the  cow  pen,  as 
the  deceased  had  insulted  her  a  short  time 
before.  That  on  hearing  this,  and  with- 
out learnlDK  or  asking  the  particulars  or 
character  of  the  innult,  he  took  hia  gun  tu 
the  cow  pen,  and  shot  deceased,  who  was 
inside  the  pen.  The  record  discloses  no 
adequate  cause  for  defendant's  action. 

3.  The  court  did  not  err  in  refusing  to 
charge  on  threats.  There  were  no  tnreats 
proven.  The  only  approach  thereto  was 
that,  some  one  having  tuld  deccaned  that 
defendant  would  whip  him  and  drive  bini 
off  his  place  before  the  year  was  out,  wit- 
ness asked  deceased  what  be  would  do  if 
defendant  attempted  to  whip  him.  De- 
ceased answered,  "  I  will  stick  a  knife  In 
him."  The  so-called  threat  was  condi- 
tional on  defendant's  committing  an  as- 
sanlt  upon  deceased,  and,  besides,  was  not 
communicated  to  defendant  until  after 
the  homicide.  Defendant  was  over  sis 
feet  high,  weighed  180  pounds,  was  nn- 
nnualiy  strong;  deceased  was  a  low,  slen- 
der, and  small  man,  weighing  100  pounds. 

4.  We  see  nothing  in  the  objection  thata 
ioror  spoke  to  an  outsider.  It  was  fully 
shown  that  no  pussible  Injury  to  defend- 
ant's rights  resulted  therefrom,  and  there 
was  no  separation. 

&.  The  evidence  fully  Hostalns  the  ver- 
dict. On  the  16th  of  March,  1892,  Polina 
Vela,  his  wife,  and  one  Canton,  were  milk- 
ing In  the  cow  pen,  some  60  yards  from 
defendant's  dwelling  bonse.  Defendant 
came  to  the  cow  pen,  and  onlered  Vela  to 
get  the  horses  and  go  to  work.  Vela  an- 
swered that  it  was  too  cold,  and  raining, 
and  he  would  not  go.  Defendant  said, 
"if  you  do  not  go  to  work,  I  will  get  my 
gun  and  kill  you."  Vela  still  refused. 
Defendant  went  to  the  house  and  got  his 
Winchester,  and,  returning  to  the  pen, 
asked  Vela  If  be  was  going  to  work.  The 
Mexican  rose  up  from  where  he  was  milk- 
ing, and  refused.  Defendant,  standing 
outHlde  of  the  fence.  In  within  seven  feet 
of  the  Mexican,  presented  the  Winchester 
at  him.  His  wife  caught  the  gun  to  save 
her  husband.  Defendant  Jerked  it  away 
and  struck  her  on  the  head,  knocking  her 
down,  and  then  turned  and  Instantly  shot 
Vela  through  the  breast,  and  he  fell  for- 
jvard  on  his  face.  He  died  86  hours  after. 
Deceased  was  entirely  unarmed.  He  bad 
In  his  hand  a  milk  can.  He  owned  no 
weapon  whatever.  The  butcher  knife 
was  at  the  house,  and  was  not  worn  by 
deceased.  Canton,  the  other  Mexican,  be- 
ing threatened  by  defendant,  left  at  once, 
leaving  the  wounded  wife  and  husband 
together,  and  defendant  left  them  and 
went  into  his  house.  Some  time  after,  the 
wife  bore  her  husband  to  their  house,  near 
by,  laid  him  on  some  cotton,  and  covered 
him  with  a  quHt  and  blanket.  It  was  all 
they  had.  They  were  very  poor,  and  had 
no  furniture, — no  bed.  There  was  no  fire- 
place, and  it  was  freezing.  A  neighbor,  at 
defendant's  request,  called  at  the  Mexi- 
can's house,  and  found  him  sitting  on  the 
flour,  wrapped  In  a  blanket,  his  wile 
•iquatted  down  by  a  little  fire  under  the 


shed,  her  bead  bleeding  and  gashed  from 
the  blow.  They  bud  nothing.  He  rB> 
turned  and  tuld  defendant  the  Mexican 
was  doing  badly.  Defendant  sent  him 
back  to  Insist  on  the  Mexican's  leaving 
the  place,  and  was  so  importunate  that 
an  effort  was  made  to  move  the  dying 
man.  Defendant's  house  was  40  yards  off 
from  the  house  where  Vela  lay  dying.  He 
died  about  two  hours  after  defendant  or- 
dered his  removal.  The  defendant,  the 
day  after  the  shooting,  asked  a  doctor 
to  visit  the  wounded  man,  stating  he  shot 
bim  accidentally ;  but  the  doctor  did  not 
attend,  nor  did  defendaut  nor  his  wife 
send  food,  medicine,  or  clothing,  to  the 
wounded  man.  Defendant  explained  this 
by  saying  he  was  so  Incensed  over  the 
insult  he  wonld  do  nothing.  The  evidence 
renders  it  improbable  that  there  was  any 
truth  in  tills  plea.  Defendant  fled  after 
the  death  of  bis  victim,  and  was  captured 
In  a  distant  county.  We  think  the  ver- 
dict was  extremely  moderate,  and  It  la 
affirmed.  Judges  all  present  and  concar- 
ring. 


Hawkins  v.  Statb. 

{Court  (ff  Criminal  Appeals  of  Texas.    Deo.  17, 
18ltt.) 

AmiiADt— Ilumai,  Bbandino —  Owkbbshif— Bti- 

DEKCE. 

On  a  trial  for  illegally  branding  hones 
alleged  to  be  the  property  of  H.,  It  appeared 
that  the  horses  were  estrays,  and  had  been 
In  the  neighborhood  al^out  two  years;  that  his 
neighbors  had  requested  H.  to  look  after  the 
horses,  and  see  that  no  one  but  the  true  owner 
branded  them;  that  when  branded  by  defend- 
ant they  were  on  the  range  with  H.'s  stock, 
hut  he  had  never  taken  actual  possession.  HM, 
that  the  evidence  failed  to  show  such  posses- 
sion and  control  hv  H.  aa  to  angtain  the  allega- 
tion of  his  ownership. 

Appeal  from  district  coart.  Fall  county; 
L.  W.  Goodrich,  Judge. 

Ed.  Hawkins  was  convicted  of  Illegally 
branding  horses,  and  appeals.    Reversed. 

R.  L.  Hentjr,  Asst.  Atty.  Oen.,  for  the 
State. 

SiuKiNB,  J.  Appellant  was  convicted  of 
illegally  branding  three  horses,  and  sen- 
tenced to  Ave  years  In  the  penitentiary, 
from  which  Judgment  he  appeals. 

The  indictment  had  three  counts.  The 
first  count  alleged  the  horses  to  be  the 
property  of  an  unknown  owner,  the  sec- 
ond count,  tu  be  the  property  of  W.  R. 
Hodges,  and  the  third  count  alleged  them 
to  be  the  property  of  W.  C.  Golding.  The 
Jury,  under  charge  of  the  court,  found  de- 
fendant guilty  under  the  second  count,  and 
the  question  raised  is  the  sufficiency  of  the 
evidence  establishing  a  general  or  special 
ownership  in  W.  R.  Hodges.  Hetestifled 
thatin  1HS7  three  mares  came  In  to  bis  neigh- 
borhood, owner  unknown.  In  1889  thu.v 
each  foaled  a  colt;  that  the  mares  and 
colts  were  with  his  stock  on  uninclosed 
lands;  that  be  never  took  either  mare* 
or  colts  in  actual  possession,  but  looked 
after  them,  like  he  did  bis  own  stock,  to 
see  nothing  went  wrong;  that  when 
branded  they  were  on  the  range  near  hii 
house,  running  with  hia  stock;  that  bit 
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own  stock  were  In  no  pastore,  and  be  did 
not  own  the  colts,  only  looked  to  see  no 
nueelse  bat  the  true  owner  got  tbein.  A 
few  days  before  tbe  branding,  several  ot 
Ills  neighbors,  discussing  the  probability 
of  some  one  else  branding  tbem  except  tbe 
c»wner,  requested  hln  to  look  after  tbem. 
wbicb  be  consented  to  do.  He  also  agreed 
to  eatray  them,  but  did  not.  After  the 
branding  tbey  wereestrayed  by  Mr.  Qold- 
ing.  Goldlug  says  tbe  atock  ran  with 
Hodges'  stock,  but  was  known  tbrongb- 
ODt  tbe  neighborhood  as  estrays. 

We  do  not  think  that  W.  R.  Hodges 
shows  any  such  possessUm,  control,  nr 
management  uf  the  property  as  will  sus- 
tain the  allegation  of  ownerslilp.  Had  he 
been  in  any  wayautborlced  1>.t  the  owner. 
it  would  be  different.  That  some  of  his 
neighbors  suggested  that  he  look  after 
tbera  gave  him  no  more  right  tban  he  had 
before.  Had  the  conrlotlon  been  under 
tbe  first connt  In  thelndictment,  a  different 
rase  would  have  been  presented.  TInney's 
Case,  24  Tex.  App.  119,  5  S.  W.  Eop.  881. 
The  evidence  Is  Insufflcleiit  to  sustain  the 
Judgment  under  tbe  second  count  ol  the 
indictment,  and  the  Judgment  Is  reversed 
and  remanded.  Judges  all  preeent  and 
concurring. 


Smith  v.  Statb. 

(Court  of  Criminal  Appeal*  of  Texas.    Deo.  17, 
1692.) 

Assault  witb  Ixtbkt  to  Mukdcb— Ikstruotioxs 
— Evidence. 

1.  On  a  trial  for  aasanlt  with  intent  to  mur- 
der, where  the  court  charges  that  If  the  jury 
believe  from  the  evidence  that  defendant  shot 
one  R.  with  a  pistol,  intending  thereby  to  kill 
him,  and  if  they  believe  that  bad  death  resulted 
therefrom  it  would  have  been  murder,  they 
should  find  defendant  guilty,  it  is  not  error  to 
fail  to  charge  that  they  must  believe  defendant 
shot  with  the  specific  mtent  to  kill  before  they 
can  convict  him. 

2.  It  is  not  MTor  to  refuse  to  permit  de- 
fendant to  prove  that  R.  Is  a  great  "butter," 
where  the  evidence  shows  that  he  was  only  ad- 
vancing towards  defendant,  and  that  he  turned 
and  fled  as  soon  as  defendant  drew  his  pistol. 

Appeal  from  district  court.  Falls  coun- 
ty; L.  W.  GooDKiCH,  Judge. 

Green  Smith  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  At- 
Urmed. 

Ji.  H.  Rice  and  F.  M.  Boylea,  for  appel> 
lant.  R.  L.  Henry,  Asst.  Atty.  Gen.,  for 
the  State. 

S1MKIN8,  J.  Appellant  was  convicted  ot 
an  assault  with  intent  to  murder  Tom 
Reed,  and  bis  punishment  assessed  at  two 
years,  from  wbicb  judgment  he  appeals  to 
this  court. 

Appellant  complains  that  tbe  court 
erred  in*  refusing  to  give  four  special  In- 
structions, but  we  are  unable  to  see  upon 
what  phase  of  tbe  testimony  tbe  same  are 
applicable,  or  that  it  has  not  been  fully 
covered  by  the  charge  of  the  court. 

Appellant  further  complains  the  court 
erred  In  falling  to  charge  tbe  Jury  tbey 
must  believe  defendant  shot  with  the  spe- 
cific Intent  to  kill  Tom  Reed  before  tbey 
could  convict  biiu.    Tbe  court  charged, 


It  the  Jury  believed  from  tbe  evidence  that 
defendant  did  shoot  Tom  Reed  with  a 
pistol, Intending  bysncb  means  to  kill  said 
Heed,  and  if  tbey  believe  that  had  the 
death  of  Reed  resulted  therefrom  it  would 
have  been  murder,  they  should  find  de- 
fendant guilty.  Tbe  charge  was  sufficient. 
Courtney's  Case,  13  Tex.  App,  502.  Nor 
did  the  court  err  In  t^fuslDg  to  permit  the 
defendant  to  prove'  that  Turn  Reed  was  a 
great  "butter."  Such  evidence  was 
wholly  irrelevant.  At  the  first  motion  of 
defendant  to  draw  his  pistol,  Reed 
stopped.  As  it  was  drawn  it  was  acci- 
dentally discharged,  and  Reed  turned  and 
fled,  and  appellant,  when  be  fired  and 
shot  Reed,  was  in  no  earthly  danger 
of  death  or  serious  bodily  injury  from  tbe 
"butter." 

Tbe  facts  are  few.  Defendant  was  the 
son-in-law  of  Keed,  the  Injnred  party.  He 
had  married  Reed's  daughter  against  his- 
consent,  and  there  was  111  feeling  between 
tbe  parties.  Reed  bad  given  bis  daughter 
a  colt,  and,  learning  that  defendant  was- 
not  taking  care  of  It,  be  went  to  defend- 
ant's bouse  and  got  it,  and  staked  It  la 
bis  own  field.  Arming  himself,  defendant 
went  over  and  got  the  horse,  and  was 
leading  it  away,  whea  Reed  asked  bim 
what  be  was  going  to  do.  He  replied, 
"Take  tbe  borse  home. "  Reed  answered,. 
"I  reckon  not,"  and  advanced  on  hira.  De- 
fendant stepped  back,  and  began  to  draw 
a  pistol.  Reed  stopped  as  soon  an  be  saw 
tbe  motion,  and  fled  as  tbe  pistol  was- 
drawn  and  fired.  Defendant  then  ran  aft- 
er blm,  flring  and  snapping  the  pistol,, 
and  Reed  took  refuge  In  a  bouse.  He  was- 
wounded  In  tbe  arm.  Tbe  mere  fact  that 
Reed  started  towards  defendant  was  not 
RMcli adequatecauseas  would  baveredaced 
tbe  bnuiiclde  tomanaiaughter.  Defendant 
had  demonstrated  that  milder  methods 
were  sutflclent.  The  moment  be  began  to> 
draw,  Reed  stopped.  Again  bis  headlong 
flight  at  the  accidental  firing  demon- 
ctrated  todefendant  hestood  in  nodanger 
whatever  to  person  or  property,  and  the- 
jury  evl(^tly  believed  that  bis  close  pur- 
suit and  effort  to  kill  Reed  were  tbe  result 
of  previous  animosity  and  deliberation. 

We  see  no  reason  to  disturb  tbe  judg- 
ment, and  it  H  affirmed.  Judges  all  pres- 
ent and  concurring. 


Scott  v.  Statb. 

(Cottrt  of  Crlmlnai  Appeals  of  Texas.    Deo,  SI, 

isas.) 

Cbiminal  Law  —  PaocBBDiNa  to  Btrixi  Attob- 

MBT'S  NaMB  prom  Roll— APPBU.ATB  JOKISDtC- 

tion— Writ  of  Srror. 

1.  A  proceeding  to  strike  the  name  of  an  at- 
torney from  tbe  roll  of  attorneys  for  fraudu- 
lent conduct,  such  aa  swindling,  is  a  criminal 
proceeding;  and  the  court  of  cnmlnal  appeals 
has  exclusive  jurisdiction  of  an  appeal  in  such-. 
matter,  under  Const,  art  5,  §  6. 

2.  An  appeal  in  a  criminal  case  to  the  court 
of  criminal  appeals  cannot  be  effected  by  writ 
of  error,  but  must  be  done  by  an  appeal  tech- 
nically. 

3.  The  court  of  criminal  appeals  has  no  au- 
thority to  transfer  the  record  va  a  criminal  case- 
to  the  civil  ooort  of  appeals. 
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Errur  fruiu  dlHtiict  court,  Boaqae  coon. 
tj-;  .).  M.  Half.,  JudKe. 

Proceeding  to  strike  the  name  ot  J.  L. 
licott  from  tbe  roll  of  attorneys.  Tbia 
was  done,  and  defendant  brings  error. 
-CnHe  stricken  from  docket. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Hurt,  P.  J.  This  Is  a  proceeding  against 
plaintiff  in  error,  an  attorney  at  law, 
charging  htm  with  fraudalent  conduct, 
namely,  swindling,  and  having  for  its  ob- 
ject to  Btrilic  his  name  from  tlie  mil  of  at- 
torneys. Upon  a  trial  before  the  district 
court  of  Bosgne  county,  his  name  was 
Htriclcen  from  the  roil  of  practicing  attor- 
neys, and  be  eodeavois  to  takn  the  case  to 
the  supreme  court  by  writ  of  error. 

First.  This  is  a  criminal  case,  (State  v. 
Tunntall,  51  Tex.  SI ;)  and  thin  court  has 
■ezcluslTO  jurisdiction  in  criminal  cases, 
(Const,  art.  5,  §  5.)  Second.  Being  a  crim- 
inal case,  HU  appeal  to  this  court  cannot 
be  effected  by  writ  of  error.  This  must 
be  done  by  an  appeal,  technically.  Third. 
Being  a  criminal  case,  this  court  has  no 
authority  to  transfer  the  record  to  tbe 
<:ivil  court  of  appeals.  We  therefore  order 
the  case  stricken  from  the  docket,  with 
4en«retorthe  plaintiff  in  error  to  withdraw 
tbe  record,  if  he  desires.  Judges  all  pres- 
ent and  concurring. 


Habkins  t.  Statb. 

(Court  of  Criminal  AjrpeaU  of  Texat.    Dec.  21, 

1893.) 

Theft  —  Ixstructioss  a.3  to  Value— New  Tbial 

— NEWLT-DlSCOVEBEn  EvinBNXE. 

1.  In  a  prosecution  for  the  theft  of  a 
watch  nlleRed  in  the  Indictment  to  be  worth 
f50,  and  shown  by  the  evidence  to  be  worth 
more  than  ?20,  an  instruction  that  If  the  jury 
believe  the  watch  to  be  worth  less  than  $20 
they  sliould  acquit  of  the  felony,  and  convict 
of  a  misdemeanorj  is  properly  refused. 

2.  After  conviction  for  theft  of  a  watch  al- 
leged in  the  indictmenf  to  be  of  a  grpater  value 
than  $:;(>.  defendant,  who  n-ade  no  Mort  what- 
ever to  procure  teNtiraony  at  the  trial  as  to 
value,  is  not  entitle*]  to  a  new  trial  on  the 
fcround  of  the  newly-discovered  evidence  of  two 
expert  jewelers  that  the  watch  was  worth  less 
than  $20,  since  he  could  have  procured  such 
evidence  at  tbe  trial  by  the  exercise  of  the 
■lightest  dilieence. 

Appeal  from  district  court,  Galveston 
county;  E.  D.  Cavi.v,  .ludRe. 

Lorenzo  Haskins  was  convicted  of  the 
theft  of  a  watch  worth  more  than  $20, 
and  appeals.    Affirmed. 

Walter  L.  Wilson,  tor  appellant.  R.  L. 
'ieary,  Asst.  Atty.  Gen.,  for  the  State. 

DATirsoN.J.  1.  The  defendant  was  con- 
victed of  the  theft  of  a  watch  valued  in 
tbe  indictment  at  $5U.  Theevldenccshows 
It  to  be  worth  over  $20.  Defendant  pre- 
pared and  presented  to  the  court  a  charge 
instrnctlng  tbe  jory.  It  they  believed  the 
value  of  the  watch  to  be  of  less  value  than 
$30,  tbey  should  acquit  of  the  felony,  and 
convict  ot  a  misdemeanor.  The  charge 
was  refused,  ami  defendant  excepted.  This 
was  not  error.  The  evidence  did  not  call 
tor  norauthorixe  such  an  inatructioa.    Tbe 


charge  conformed  to  the  allegations  in  the 
indictment  and  testimony  adduced  on  the 
trial. 

2.  A  motion  for  new  trial  was  made, 
based  upon  tbe  alleged  nuwiy-discoverefi 
testimony  ot  two  expert  Jewelers  residing 
in  Galveston.  The  motion  was  properly 
overruled.  Defendant,  by  theaiiegation  of 
value,  was  pnt  upon  notice  at  that  is^ue 
in  the  case.  It  was  necessary  to  prove 
value  of  $20  or  more  in  order  to  sustain 
tiie conviction  for  felony,  and  that  ques- 
tion was  necessarily  a  subject  of  Inquiry 
on  tbe  trial  ot  the  cause.  Defendant  made 
no  effort  whatever  to  procure  testimony 
in  relation  to  such  insue,  nor  does  he  as- 
sign any  suttlclent  reason  for  such  failure, 
nor  dues  he  negative  the  idea  that  he 
could  have  known  of  such  teetimnny  by 
even  tbe  slightest  diligence.  In  fact  tbe 
mntlos  for  new  trial  and  accompanying 
affldavita  dlHclose  the  fact  that  by  exer- 
cising the  slightest  diligence  the  atflants 
themselves  could  have  been  bad  as  wit- 
nesses at  the  trial.  The  Judgment  is  af- 
firmed. Judges  all  present  and  concur- 
ring. 


Hix  V.  State. 

(Court  of  Criminal  Appeali  of  Texat.    Dea  21, 

1S»3.) 

BlASDBB  — CBIMlyAL  PrOSECUTIOX  —  PBIVII.KOIO 
CkjMMCNICATION. 

In  a  prosecution  for  slandering  two  wo- 
men where  it  appears  that  defendant,  being  an- 
gered at  a  charge  against  his  servant  girl  by  the 
prosecuting  witnesses,  openly  charged  tbem  with 
being  piostltiites,  and  demanded  their  arrest, 
and  that  he  subsequently  appeared  before  an  offi- 
cer and  made  complaint  against  them  for  "dis- 
orderly action,"  it  is  proper  to  charge  that  the 
jury  should  convict  if  the  words  were  molidously  ■ 
and  wantonly  spoken,  hut  to  acquit  if  tbe  al- 
loped  slanderous  statements  were  made,  in  sub- 
stance, only  in  the  course  of  a  judicial  proceed- 
ing, and  such  statements  were  reasonably  perti- 
lu-nt  to  such  proceedings. 

Appeal  from  district  cnnrt,  Galveston 
county;  E.  D.  Cavin,  Judge. 

W.  B.  Hlx  was  convicted  ot  slander, 
and  now  appeals.    Afflrmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  tbe 
State. 

SiMKiNS,  J.  Appellant  was  conrieted  of 
Blander,  and  sentenced  to  n  fine  of  $100, 
from  which  be  appeals  to  this  court.  The 
appellant,  being  angry  at  a  charge  roada 
against  bis  Rervant  girl  by  two  female 
witnesses,  and  having  to  pay  the  fine, 
openly  charged  the  prosecuting  witnesses 
with  t>eing  prostitutes,  and  demanded 
their  arrest,  and  subsequently  appeared 
before  nn  officer  and  made  a  complaint 
against  them  for  "disorderly  actbm.' 
Being  placed  on  trial  for  slander,  appel- 
lant claimed  that  the  langnage  Ased  by 
him  was  used  in  a  judicial  proceeding, and 
not  maliciously;  and  he  also  introduced 
testimony  lo  prove  that  the  general  char- 
acter of  the  prosecuting  witnessea  for 
chastity  was  bad.  In  reply  thereto  the 
state  introdnced  witnesses  to  establish 
tliat  their  reputation  for  chastity  was 
good.  The  court,  in  a  clear  and  admira- 
ble charge,  submitted  to  the  jury  tbe  fol- 
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lowing  tasaes:  (1)  Whether  the  alle^^ed 
Blanderoua  statementti  were  made,  In  snb- 
fitanei*.  (2)  "Whether  such  atatementa 
were  false.  (3)  Whether  the.v  were  made 
malicioualy  or  wantonly.  II  so,  the  jury 
mnat  convict,  if,  however,  it  appeared 
that  the  alleged  alauderoua  atatemeuta 
were  made,  in  anbatance,  onlyin  thecoarae 
of  a  Jndtcial  proceedinjf  in  the  recorrter'a 
court  of  the  city  of  Galveaton,  and  that 
fincli  alnnderuua  atatementa  were  reaaona- 
My  pertinent  to  auch  Judicial  proceeding, 
they  would  find  defendant  not  guilty. 
The  cbarue  auWciently  and  clearly  present- 
ed the  Isanea,  and  the  court  did  nut  err 
In  refuHing  the  apcclal  cliargps  aaked.  Ho 
much  of  aaid  chargea  as  were  nut  em- 
braced in  the  general  charge  was  not  the 
law.  The  Jury  found  the  worda  were  alao- 
deroua,  and  we  aee  nu  reaaun  to  diaturb 
the  verdict,  and  the  lodgment  la  affirmed. 
Judgea  all  present  and  concorring. 


GtTADALUPB  COUNTV  ▼.  JOHNBTON. 

(Court  of  CioU  Appeals  of  Texas.    Deo.  31, 
ISte.) 

BPEcmo  Pbbfobmancb — ^Plbadinss. 

Iq  an  action  for  spscific  performance 
the  petition  must  allege  the  legal  obligations 
created  by  the  contract  sought  to  be  enforced, 
and  it  is  not  sufficient  where  it  simply  states 
tliat  a  contract  was  made  as  shown  by  an  ex- 
hibit. 

Appeal  from  dlatrtct  coart,  Guadalupe 
county. 

Action  by  William  Jobttston  agalnat 
Ouudalupeconnty  for  apeciflc  performance. 
Judgment  for  plaintiff.  Defendant  ap- 
peala.     Beveraed. 

'  H'.  R.  Seal  and  Denwaa  A  Fr&okUu,  for 
appellate  t. 

Cou.ARD,  3.  This  action  waa  brought 
by  the  appeliee,  William  Johnflton.agHlnat 
Guadalu])e  voanty,  the  appellant,  for  ape- 
ciflc  performance u(  contract,  by  which  it  ia 
claimed  tbat  the  county  waa  to  purchase 
plaiuUfl'a  farm  of  271  acrea  of  land  for  a 
poor  farm,  and  to  pay  blm  96,000  therefor; 
and  alBofordamages  for  breach  of  the  eon- 
tract.  Before  the  trial  cluaed  plaintiR 
abandoned  bia  claim  for  damages,  and  re- 
lied oulynpon  bis  rlgbt  tnapecitlc  perform- 
ance. Defendant  filed  a  general  demurrer 
iind  special  exceptions  to  the  petition, 
which  were  overruled.  It  alao  flled  a  gen- 
eral denial,  and  special  answers.  The  trial 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff for  specific  performance,  and  tor  f6,000, 
from  which  defendant  has  appealed,  and 
assigns  errors,  two  of  wblcb  are  as  fol- 
lows: "The  court  erred  In  overruling  de- 
fandant's  general  demurrer  to  the  petition 
herein,  in  that  the  petition  does  not  ntate 
fucts  sufficient  to  entitle  plaintiff  to  de- 
cree for  apeciflc  perormance;"  and,  "the 
court  erred  In  overruling  defendant's  third 
special  exception  to  the  petition,  to  tlie 
effnct  that  the  petition  alleges  that  the 
commissioners'  court,  on  tlie  IStb  day  of 
October,  1889,  made  and  entered  of  record 
the  order  of  which  the  paper  thereto  at- 
tached and  marked  '  Exhibit  B '  Is  a  copy, 
nnd  does  not  allege  the  tenur,  contents, 
v.20s.w.no.25— 63 


or  effect  of  said  order,  and  thus  attempts 
to  make  an  exhibit  supply  material  aver- 
ments to  the  petition  in  contravention  of 
the  rnlee  of  pleadings  prescribed  for  the 
conrt."  The  petition  relating  to  specific 
performance  is  as  lollu we:  "That  hereto- 
fore, to  wit,  at  the term  of  the  coun- 
ty commissioners'  conrt  of  Guadalupe 
county, be  entered  into  an  agreement  with 
thecunnty  of  Guadalupe,  said  county  act- 
ing through  and  by  the  said  comnilsaion- 
ers'  court,  to  sell  to  said  county  the  tract 
of  land  described  In  the  deed  hereto  at- 
tached as  a  part  of  this  petition,  marked 
'A.'  That  said  county,  through  said 
court,  bad  previously  advertised  for  pro(>- 
erty  and  prices  for  the  purpose  of  estab- 
lishing a  'poor  farm,'  or  place  to  keep  and 
take  careof  tbe  paupers  of  the  county,  and 
in  obedience  to  said  advertisement  peti- 
tioner placed  his  property  at  the  disposal 
of  said  county  iit  the  sum  ol  six  thousand 
dollars,  being  the  property  described  in 
saiddeed  ;  and  thereupon  said  commission- 
ers' court,  on  the  13th  day  of  October,  188M, 
made  and  entered  of  record  the  order  of 
which  the  paper  hereto  attached  marked 
'B' is  a  copy.  That  the  proposal  of  peti- 
tioner was  made  in  writing.  Thereupon, 
and  being  induced  thereto  by  said  order 
'B.'and  the  offer  of  acceptance  by  said 
county  through  said  court,  petitioner  pur- 
chased a  forty-foot  road,  In  all  respects 
complying  with  the  requirements  of  said 
order  and  acceptance,  for  which  be  paid 
the  sum  of  three  hundred  dollars.  That, 
on  procuring  said  road,  petitioner  present- 
ed a  deed  from  the  owner  ol  the  land  over 
which  said  road  runs,  and  a  de(>d  from  pe- 
titioner for  said  land,  said  deed  being  *  Ex- 
hibit A, 'and  demanded  afnifillmentof  said 
contract,  and  pay  for  bis  pioperty  accord- 
ing to  contract ;  whereupon  said  coramis- 
eiiiners'  court,  acting  on  behalf  of  and  for 
said  county,  relnsed  to  accept  said  deeds 
and  pay  for  said  property,  for  no  other  or 
better  reason  than  that  said  contract  was 
distasteful  to  some  persons,  and  subjected 
aald  commissioners  to  some  adverse  criti- 
cism. Petitioner  alleges  that  he  has  in  ail 
things  complied  with  tbe  letter  and  spirit 
of  said  contract.  That  on  the  faith  there- 
of, and  relying  upon  tbe  good  faith  of  said 
commissioners'  court,  he  purchased  said 
roadway  at  a  cost  of  three  hundred  dol- 
lars, for  which  petitioner  has  no  other  use 
than  to  comply  with  his  said  contract. 
That  said  roadway  would  not  have  been 
purchased  exceptto  comply  with  said  con- 
tract, and  said  commissioners'  court  and 
Guadalupe  county  were  aware  of  the  fact 
when  said  executory  contract  was  made, 
that,  it  petitioner  purchased  a  road,  so  as 
tu  enable  him  to  comply  with  snid  con- 
tract, be  would  have  to  purchase  the 
same."  Prayerfor  enforcement  of  tbecon- 
tract. 

Exhibit  A  Is  a  general  warranty  deed  by 
plaintiff  and  bis  wife  to  the  county  for  271 
acres  of  land,  acknowledged  in  due  form, 
deed  dated  November  15,  1888.  Exbiblv 
B  is  as  follows:  "Saturday,  October 
13th,  1888.  Court  met,  pursuant  to  ad- 
journment. County  judge  and  all  the  com- 
missioners present,  and  proceeded  to  busi- 
ness. In  the  matter  of  purchasing  a  farm 
for  a  poor  farm,  motion  was  made  by  J. 
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N.  Bisbop,  and  geconded  by  R.  D.  McGee, 
tu  accept  Win.  H.  JotanstuD'a  bid  upou  the 
conUltiun  that  he  (urnluhed  a  forty -foot 
open  road  from  hia  northwest  corner  tu 
the  Segnln  and  Gonzales  road  on  suitable 
ground,  which  motion,  being  put  to  o 
vote,  was  carried,  J.  N.  Blahop  and  R.  D. 
McGee  votiuK  yea,  F.  C.  Weinert  and  F.  M. 
Boyervotinjc  nay.  There  being  a  tie  vote, 
the  cuantyjadge  decided  the  motion  by 
voting  yea.  It  is  further  ordered  that  W. 
H.Johnston  have  until  November  term 
of  theconrt  to  accept." 

The  general  demurrer  and  special  excep- 
tion should  have  beenenstnlued.  No  legal 
liability  on  the  part  of  the  county  Is  al- 
leged. It  Is  uut  enough  to  state  that  a 
contract  was  made,  as  Ahown  In  the  ex- 
hibit, but  the  legal  obligations  created  by 
the  contract  should  have  been  set  forth  by 
appropriate  averments.  Exhibit  B  may 
be  evidence  of  a  contract,  but  its  terms 
cannot  take  the  place  of  allegatlonH  of  Its 
legal  effect.  The  pleader  must  make  "a 
fnll  and  clear  statement  of  the  muse  of  ac- 
tion, and  such  other  allegations  pertinent 
to  the  cause  as  plaintiff  may  deem  neces- 
sary to  sustain  his  suit.**  An  historical 
statement  of  the  transactions  between  the 
parties  Is  notsuch  a  statement.  The  legal 
import  of  the  transHctions  and  the  under- 
takings imposed  most  be  stated,  as  well 
as  the  failure  to  perform  them.  The  alle- 
gation of  performance  on  the  part  of  plaln- 
tlB,  and  the  failure  of  performance  on  the 
part  of  defendant  is  sufficiently  stated,  if 
it  bad  been  shown  what  was  required  to 
be  performed.  We  are  compelled  to  hold 
that  both  tbe  above  assignments  of  error 
should  be  sustained.  Dist.  Ct.  Bule  19; 
Macdnnell  v.  Railway  Co.,  60  Tex.  694; 
Jones  V.  Jones,  49  Tex.  690;  Holman  v. 
Crlswell,  13  Tex.  38;  Whitaker  v.  Record. 
25  Supp.  Tex. 382;  Crawford  v.  Hagood,40 
Tex.  89S;  Gray  v.  Osborne,  24  Tex.  158; 
Ross  V,  Breeding,  13  Tex.  17;  Fortune  v. 
Kerr,  25  Snpp.  Tex.  810;  Frazler  v.  Todd, 
4  Tex.  463:  Malone  v.  Craig,  22  Tex.  609 ; 
Thigpen  v.  Mundlne,  24  Tex.  283;  Younger 
V.  Welch.  22  Tex.  41S;  Van  AlKtyne  v.  Ber- 
trand,  15  Tex.  179;  Wells  v.  Fairbanks,  5 
Tex.  585;  Oliver  v.  Chapman,  15  Tex.  403. 
The  necessary  allegations  omitted  are  not 
supplied  by  defendant's  answer,  nor  by 
plaintiff's  supplemental  petition  in  reply 
thereto.  This  being  the  condition  of  the 
case,  we  are  not  required  to  consider  other 
assignments  of  error  claimed  to  have  oc- 
curred uo  tbe  trial.  The  judgment  of  the 
court  below  should  be  reversed,  aud  tbe 
raase  remanded,  and  It  Is  so  ordered. 


Western  Union  Tki..  Co.  t.  Carter  et  al. 

(Court  of  C*oti  Appeals  of  Texas.    Oct.  14, 

1893.) 

Tbleoraph  Compasiks  —  Failurb  to  Dbuver 
Message— EviDEKCB  of  Damagb. 

1.  'VMiere  defendant  telegraph  company 
fails  to  deliver  wittiin  reasonable  time  a  tele- 
fr&m  announcing  the  d>-ath  of  plaintUTs  father- 
in-Uw,  whereby  he  la  damaj?ed  oy  being  obliged 
to  bare  the  remains  disinterred,  and  his  wife  is 
prevented  from  attending  the  funeral,  defendant 
U  liable. 

2.  The  condnct  of  plaiutifTa  wife,  showing 
gtlef  at  bpinx  unable  to  attend  her  father's  fu- 


neral, m.ny  be  shown  by  bystanders  as  evidence 
of  dnnmge. 

'.i.  Where  plaintiff  lived  in  a  small  town 
near  defendant  s  office  where  the  telegram  was 
received,  and  was  a  weI1-kllo^vn  citizen,  and  the 
message  was  delivered  to  defendant's  messen- 
ger, a  half  hour  before  closing  time,  who  failed 
to  deliver  it,  the  court  was  justified  in  assuming 
that  the  messenger  did  not  use  proper  diligence. 

4.  Where  the  testimony  of  the  sender  of 
the  telegram  as  to  the  time  he  delivered  it  to 
the  operator  at  the  sending  office  conflicted  with 
the  testimony  of  the  operator  ns  to  the  time  bu 
received  it,  the  court  was  justified  in  believing 
the  sender  in  preference  to  the  operator. 

5.  ITpon  final  receipt  of  the  message  at  de- 
fendant's ofiSce  plaintiff  entered  the  railroad  tel- 
egraph office,  used  for  railroad  business  only, 
hut  where  they  frequently  sent  message*  for 
railroad  men,  of  whom  plaintiff  was  one,  and 
Rslced  the  operator  to  re«iuest  the  sender  of  his 
telegram  to  hold  the  remains  nutil  he,  plaintiff, 
arrived.  The  railroad  operator  agreed  to  send 
the  message.  Held,  that  plaintiff  showed  suffi- 
dent  diligence  to  have  the  funeral  delayed. 

6.  'Wliere  such  telegram  was  as  follows: 
"fDated]  To  W.  S.  Carter,  [plabitiff.]  Tay- 
lor: N.  B.  Gorsiieh  is  dead.  Answer. 
[Signed]  F.  3.  Faust."  —  it  affected  defendant 
with  notice  of  the  relatiousliip  of  plaintiff  and 
wife  to  deceased. 

Appeal  from  district  court,  Williamson 
county. 

Action  by  W.  8.  Carter  and  another 
against  tbe  Western  Union  Telegraph 
Company.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Fishbr,  C.  J.: 

Tbe  appellees  sued  appellant  for  dam- 
ages caused  by  the  failure  to  deliver 
promptly  to  W.  B.  Carter  a  message  an- 
nouncing the  death  of  his  father-in-law, 
whereby  he  was  damaged  by  having  to 
disinter  the  remains  of  deceased,  and  his 
wife  was  prevented  from  attending  funeral 
and  having  remains  properly  prepared  for 
burial,  and  seeing  deceased  befure  final 
burial.  The  defenses  \rere  made  by  de- 
murrer, general  and  special  denials,  and 
pleas  of  contributory  negligence.  The 
trial  was  before  the  court  witboot  a  )ury, 
and  resulted  in  a  Judgmeot  for  plaintiff  tor 
fl,020.25. 

Tbe  conrt  below  found  tbe  (acts  aa  fol- 
lows, which  we  adopt  as  tbe  Sndinga  of 
fact  of  this  court:  "Findings  of  facts: 
(1)  On  the  4th  day  of  September.  1889,  N.B. 
Gorench,  aged  seventy-eight  years,  sud- 
denly died  near  the  town  of  Smitbviile, 
Bastrop  county,  Texas,  fifty  miles  distant 
from  the  city  of  Taylor,  in  Williamson 
county,  Texas.  (2)  Soon  after  said  death, 
F.  S.  Faust,  as  agent  for  plaintiff  W.  S. 
Carter,  delivered  to  defendant's  agent, 
operator,  and  manager  at  ijmlthvlile  a 
telegraphic  message  in  words  and  flgares 
as  follows:  'Dated Smith ville, Texas.  9—4, 
1S89.  To  W.  S.  Carter,  Taylor:  N.  B. 
Gorsuch  Is  dead.  Answer.  [Signed.]  F. 
S.  Faust,'— wtaicb  message  defendant,  by 
its  said  agent  and  manager,  received,  and 
obligated  itself  legally  within  a  reason- 
able time  to  transmit  to  said  city  of  Tay- 
lor and  with  reasonable  diligence  there  de. 
liver  to  said  Carter.  (3)  That  said  Carter 
was  then  residing  in  and  was  In  said  Tay- 
lor, and  by  the  exercise  of  ordinary  dili- 
gence said  message  could  have  been  deliv- 
ered to  him  wlttiD  a  reasonable  tioiB    (*^ 
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That  tbroogta  and  by  theneKliKcnce  of  de- 
fendant. Its  afrentsaiid  einployeti.Baid  oins- 
Baare  was  not  delivered  to  aald  Carter  with- 
in a  reasonable  time.  Tbat,  after  the  ex- 
piration of  8ucl)  reaBonable  time,  he  called 
at  the  delendant'H  place  of  hutiiiieHB,  in 
Tiiylor,  and  inquired  (orBaid  measaKe,  and 
ii  waR  tlien  delivered  to  him,  and  be  paid 
dek-ndant  tlierefor  the  sum  of  twenty-five 
cuntH.  (5)  That  N.  B.  Gorsuch  was  the 
father  o(  plaintiff  M.  E.  Carter,  and,  bad 
Bald  niesBiiere  heL'U  delivered  by  defendant 
within  H  reanonable  tinip.ahe  and  her  boB- 
l>nnil,  W.  S.  Carter,  would,  by  talcinK  the 
early  morning  train  from  Taylor,  have 
lireii  able  to  reach  Smlthville  on  Ueptem- 
t  f  r  5.  IS'^O,  before  tlie  burial  of  said  Uor> 
Kiich.  iG)  Ttidt  Bald  OorRiich  whb,  on  the 
ufteruoon  of  September  5th,  placed  in  a 
vottln,  with  the  tiame  clothes  on  that  he 
wore  when  he  died,  and  bif)  bat  and  vane 
placed  in  the  coffin  also,  and  was  by  aald 
FauBt  aud  a  lew  of  his  neigbbora  buried 
loan  unincloaed,  aecliided  coun  try  grave- 
yard. (7)  Tbat  when  plaintiffs  learned  of 
the  death  of  said  GoPBUcb  they  went  to 
Snilthville,  and  the  place  where  he  died. 
an  Boon  as  they  reasonably  could,  and  did 
not  arrive  nutU  after  the  remains  ut  said 
Gorsnch  had  l>een  buried  as  aforesaid.  (8) 
That  it  was  IhrouRb  the  negligence  of  de- 
fendant, ita  agents  and  employee,  without 
contributory  negligence  on  the  part  of  the 
plaintiffs,  or  either  of  them,  that  aaid 
message  was  not  delivered  within  n  rea- 
Hitoabie  time,  and  that  plaintiffs  did  not 
reach  the  place  where  said  Gorsnch  died 
until  after  hia  burial.  (9)  That  when  de- 
fendant,  by  ita  agent,  operator,  and  man- 
ager at  Smitbviiio,  entered  Into  the  afore- 
Huid  contract  for  the  transmlBBlon  and  de- 
livery of  aald  telegraphic  mpssnge,  defend- 
ant. Its  agents  and  employes,  bad  no 
icnowiedge  or  notice  other  than  is  dis- 
closed by  the  face  of  aaid  message  ot  the 
relationship  existing  between  piaintillB 
and  said  N.  B.  Gorsuch,  or  the  objecta  in- 
tended to  be  aecorapilabed  thereby.  Tbat 
about  one  hour  after  aaid  contract  bad 
been  entered  into,  and  after  said  meaauge 
bad  been  transmitted  to  and  received  by 
defendant's  operator  at  Taylor,  said 
agent  at  Smith ville,  who  made  the  con- 
tract, was  apprised  of  the  fact  tbat  W.  S. 
Carter  was  the  son-in-law  ot  the  said 
Gorsucb,  but  defendant's  operator,  mes- 
senger, and  other  agents  at  Taylor  are  not 
shown  to  have  linown  of  such  relation- 
ship until  after  the  message  was  delivered 
to  Carter,  and  It  Is  shown  tbat  the  oper- 
ator and  messenger  at  Taylor  did  not 
know  of  such  relatlnnBblp  until  Carter  got 
tbK  message,  which  was  about  11:HU  a.  m., 
September  5,  1S8».  (9!^)  September  4  and 
5, 18S9,  the  Western  Union  Telegraph  Com- 
pany was  operating  a  telegraph  line  lor 
hire  from  SmitbvlUe,  Bastrop  county,  to 
Taylor,  Williamson  county,  and  had  an 
office  at  each  of  said  points,  and  held  it- 
self ont  as  ready  to  receive  and  transmit 
telegraphic  messages  for  the  public  for 
bir«.  (10)  In  addition  to  the  tweuty-flve 
cents  paid  by  Carter  for  the  message,  he 
paid  out.  In  causing  the  exhumation  ot 
and  removal  and  reinterment  of  there- 
mains  of  said  Gorsucb,  the  sum  of  920 
over  and  above  what  It  would  have  cost 


bim  and  what  be  would  have  expended  to 
have  removed  and  buried  said  remains  bad 
he  arrived  before  their  burial  by  Fttust. 
(11)  In  addition  to  the  sorrow  and  grief 
which  Mi-B.  Carter  ne(;eMMarily  sulTered  be- 
cause* of  the  death  of  herfather,  her  failure 
to  reach  Smith ville  in  time  to  attend  the 
funeral  and  pay  the  last  sad  tribute  due 
from  the  iivinir  child  to  the  dead  parent, 
and  the  manner  and  plane  ot  hts  burial, 
caused  her  to  suffer  further  mental  pain 
and  auKuishto  her  actual  damaxe  $I.U0(>. " 
Vfalton,  Hill  Jk  Walton,  for  appellant. 
JnH.  U.A  W.F.  Rubertsou,  for  appellees. 

FiBHRB,  C.  J.,  {after  stating  the  fnets.) 
The  first  error  assigned  Is  tbat  thecourt 
erred  in  permitting  evidence  to  be  Intro- 
duced RbowluK  the  acts  and  conduct  ot 
plaintiff  Mrs.  M.  E.  Carter,  the  daughter  of 
the  deceased,  Gorsucb.  The  evidence  ob- 
jected to  was  that  of  witnesses  who  stated 
the  conduct  and  grief  exhibited  by  Mrs. 
Carter  when  she  learned  that  the  notice  of 
her  father's  death  had  not  reached  her  In 
time  tor  her  and  husband  to  take  the 
morning  train  in  order  to  be  present  at  the 
funeral;  and  when  she  was  informed  that 
her  father  was   buried  without  her  being 

g resent,  she  expressed  ber sorrow  and  grief 
y  cryiug  and  moaning,  and  appeared  un- 
able to  stand  without  aRSistHnue.  The 
evidence  objected  to  does  not  appear  to 
be  the  conduct  and  acts  ot  Mrs.  Carter,  ac- 
companied (ty  tbe  grief  and  sorrow  natu- 
rally resulting  by  reason  of  tbe  death  ot  her 
father,  but  appears  to  be  acts  and  conduct 
sbowlug  grief  and  sorrow,  accompanied 
by  the  facts  that  she  was  deprived  of  the 
right  and  privilege  to  be  present  at  her 
father's  funeral.  Tbe  physical  effect  of 
thlH  fact  upon  ber  that  was  observed  by 
bystanders  Is  admlssihle.  It  is  permis- 
sible tor  tbem  to  say  what  effect  this  tact 
occasioned  If  they  observed  It.  Tbe  evi- 
dence was  admlMsible. 

It  Is  contended  tbat  tbe  court  erred  In 
finding  that  the  message  could  have  been 
delivered  to  plaintiff  Carter  witbin  a  rea- 
sonable time,  and  by  so  doing  be  and  his 
wile  could  have  taken  tbe  early  morning 
train  of  September  5th,  and  thereby  ar- 
rived In  time  to  be  present  and  direct  the 
funeral,  for  the  reason,  as  appellant 
claims,  the  evidenceRhowstbat  it  used  tbe 
necessary  diligence  to  find  Carter  and  de- 
liver the  mesBage  tbe  evening  of  September 
4tb,  after  it  waa  received  at  Taylor,  be- 
fore the  close  of  tbe  office  for  tbe  night. 
Tbat,  as  tbe  message  was  received  only  a 
tew  minutes  before  the  close  ot  the  office. 
It  would  have  required  an  effort  to  find 
Carter,and  deliver  the  message  alter  ofltce 
hours.  In  order  to  effect  a  delivery;  and 
tbat  such  acts  of  diligence  would  be  extra- 
ordinary, and  are  not  required  of  appel- 
lant, as  the  sender  of  the  message  was  in- 
formed that  tbe  ofHce  at  Taylor  dosed  at 
8  p.  M.  These  objections  are  untenable  for 
two  reasons:  Itappears  that  Carter  lived 
wltblD  a  short  distance  of  tbe  telegraph 
office,  and  that  Taylor  was  a  small  town 
ot  about2,000  lnbabitanta,and  thntCarter 
waa  well  known,  and  alao  his  place  ot  resi- 
dence; that  be  was  in  tbe  employ  of  tb<* 
railroad,  aud  was  known  to  a  great  num- 
ber ot  railroad  men,  and  tbat  bis  residence 
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and  whereahoats  could  have  been  ascer- 
lained  by  inquiry.  It  appears  that  the 
meHHBKe  was  delivered  to  the  mesaenger 
about  hall  an  hour  beture  the  office  chiBud, 
and  that  lie  was  lepue  with  it,  before  he 
returned  to  the  offlce,  about  half  an  liunr. 
He  testiflcd  that  lie  tried  to  find  Carter, 
and  inquired  lor  him,  and  that  ho  did  not 
know  Carter.  It  seems,  tor  some  reason 
unexplained,  that  the  messenKer  and  the 
telexraph  operator  at  Taylor  understood 
that  Carter  was  a  colored  man,  which  la 
not  the  fact,  and  the  messenger  inquired 
for  such  a  man.  From  the  fact  that  Carter 
was  well  known  at  Taylor,  as  was  alHO 
bis  place  of  residence,  and  that  he  wan  In 
the  employ  of  the  railroad  made  hira 
known  to  the  railroad  men  and  other  citi- 
zens of  Taylor,  and  that  his  whereahonta 
could  have  eaHlly  beea  ancertalned  if  in- 
quiry bad  been  diligently  made,  the  court 
wos  justlflnd  in  aassuminK  that  the  meo- 
senser  did  not  use  proper  diligence  to  find 
Carter  and  deliver  the  meesaKe,  although 
he  testified  that  he  did.  It  appears  from 
the  testimony  of  the  party  who  delivered 
the  mcHsage  to  the  operator  at  iSuilth- 
vllle  to  be  sent  to  Taylor,  that  It  was  de- 
livered to  the  operator  about  6  o'clock  of 
the  evening  of  the  4th  of  September.  The 
operator  testified  that  the  message  was' 
received  about  bnlf  past  7  o'clock  of  that 
evening,  and  that  he  informed  the  sender 
that  theotflce  at  Taylor  closed  at  8  o'clock 
P.  M.  Be  further  tesiifled  that  he  real- 
ized the  importance  of  the  message,  as 
it  was  a  death  ineesage,  and  that  be 
could  and  did  send  it  to  Taylor  in  a  few 
minutes.  In  view  of  the  conflict  in  the 
evidence  as  to  when  the  measiige  was  de- 
livered to  the  operator  at  Sailthville  for 
transmission  to  Taylor,  the  court,  under 
its  right  to  Judge  of  the  credibility  of  the 
witnesses,  could  elect  to  believe  tbe  testi- 
mony of  the  witness  who  sent  tbe  mesRuge 
in  preference  to  that  of  tbe  operator.  The 
exercise  of  the  dlscretlou  of  the  court  be- 
low In  this  respect  will  not  be  disturbed  in 
this  case.  It  the  message  had  been 
promptly  sent  when  delivered  to  the 
operator  at  Hmlthville, it  would  have  been 
received  at  Taylor  something  near  about 
two  hours  before theclose of  the  office,  and 
by  the  exercise  of  diligence  during  that 
time  It  Is  reasonable  to  conclude  that  Car- 
ter would  hare  been  found,  and  tbe  mea- 
sage  delivered. 

It  Is  urged  that  the  court  erred  In  find- 
ing that  Carter  was  without  negligence  in 
refusing  to  answer  the  message  after  he 
received  it  September  5th,  tor  the  reason, 
as  urged,  that,  U  he  bad  answered  the 
message,  it  would  have  been  received  and 
delivered  in  time  by  appellant  to  have  de- 
layed the  funeral,  so  that  Carter  and  wife 
could  be  present,  thereby  preventing  tbe 
damage  that  be  complains  of.  Without 
determining  whether,  under  the  facts  of 
this  case,  the  duty  was  incumbent  upon 
Carter  to  answer  the  message,  we  think 
the  evidence  shows  that  he  did  promptly 
answer  it  after  he  received  it  from  appel- 
lant. The evidencelsthat  within  afewfeet 
of  the  telegraph  oflice  of  appellant  the  rail- 
road company  kept  an  office  fur  tbe  use  of 
the  road;  that  he  immediately  went  to 
this  offlce.  and  requested  the  operator  to 


send  a  message  from  him  to  the  operator 
at  Smithville,  requesting  the  party  in 
whose  possession  tbe  remains  were  to  keep 
tbe  remains  until  he  (Carter)  arrived. 
The  operator  agreed  to  send  the  message, 
and  Carter  understood  that  it  was  sent. 
It  appears  that  that  office  was  used  for 
railroad  business,  and  that  it  vrat  against 
orders  to  send  messages  tor  others,  but 
that  they  did  frequently  send  mensages  fur 
railroad  men,  of  whom  Carter  was  one. 
Wethlnktbis  evidence  iSMUfflcient  in  show- 
ing diligence  upon  Carter's  part  to  have 
tbe  funeral  delayed. 

We  will  not  further  protract  this  opinion 
other  than  to  notice  tbe  points  raised  in 
tbe  twenty-first  and  twenty-third  assign- 
ments of  error,  although  we  have  consid- 
ered the  quenrlonH  raised  In  the  reuiaining 
ansignments,  and  regard  them  as  wltbuut 
merit.  The  twenty-first  assignment  as- 
serts that  the  evidence  does  not  warrant 
the  finding  of  the  court  below  that  tbe  ac- 
tual damages  suffered  by  Mrs.  Carter  were 
f  1,000.  The  court  finds  that,  in  addition 
to  the  sorrow  and  grief  which  Mrs.  Carter 
actually  suffered  because  of  the  death  of 
her  father,  she  also,  by  reason  of  her  fail- 
ure to  attend  the  funeral,  and  the  manosr 
and  place  of  burial  of  her  fatber,  suffered 
further  mental  anguish  and  pain,  to  her 
damage  fVOOO.  VVlthout  detailing  the 
evidence,  wn  think  it  suflicient  to  Rupport 
tbe  finding.  Tbe  twenty-third  asslgnraent 
complains  that  the  court  erred  in  holding 
that  the  terms  of  the  message  affected  tbe 
appellant  with  noticeof  the  relationship  of 
W.  8.  Carter  and  wife  to  N.  B.  Oorsucb, 
the  deceased.  If  we  did  not  regard  these 
questions  settled  by  the  decisions  of  the 
suiireraecourtof  this  state  adversely  to  the 
contention  of  appellant,  we  would,  as  an 
original  question, unhesitatingly  hold  that 
the  point  is  well  taken;  but, in  deference 
to  the  rule  announced  by  our  supreme 
court  In  caeoB  where  similar  telegrams 
have  been  construed,  we  hold  that  the 
terms  of  the  message  were  sufficient  to  sug- 
gest its  importance,  and  to  put  tbe  appel- 
lant upon  luqulry  and  notice  of  tbe  rela- 
tionsblpof  the  parties.  Telegraph  Co.  v. 
Nations,  (Tex.  Sup.)  IS  S.  W.  Rep.  709; 
Telegraph  Co.  v.  Moore,  78  Tex.  67, 12  S. 
W.  Rep.  04'.);  Telegraph  Co.  v.  Feegles,  75 
Tex.  539, 12  S.  W.  Rep.  860;  Telegraph  Cn. 
V.  Adams.  76  Tex.  582.  13  S.  W.  Rep.  857; 
Telegraph  Co.  v.  Edsall,  74  Tex.  831, 12  S. 
W.  Rep.  41.  The  judgment  of  tbe  court  be- 
low la  affirmed. 


Mit.MO  Nat.  Bank  v.  Carter  et  at. 

(Court  ctT  CtoU  AppetOa  of  3tea«.  Oct.  19, 
1893.) 
Partnbrship  —  Liability  ot  Rbtiriko  PARnntK. 
A  partner  who  Is  made  known  by  hit 
fellow  partner  to  a  third  person,  in  order  to  oi>- 
tain  credit,  cannot  afterwards  claim  to  be  a 
dormant  partner  as  to  such  person,  bo  as  to  re- 
lieve him  from  the  necessity  of  giving  notice 
upon  retiring  from  tbe  partnership. 

Appealfrom  district  court,  Bexarcounty. 

Suit  by  the  Milmo  National  Bank  against 
A.  N.Carter  and  Louis  Bergstrum.  From 
a  Judgment  against  Carter  alone,  plaintiff 
appeals.    Reversed. 
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J.  O.  Nkbulaoa  and  S.  M.  ElUa,  for  ap- 
pellant.   Upson  A  Bergstrom,  lor  HpptAleM. 

Fmhbr,  U.  J.  This  suit  was  brought  by 
appellant  agniuat  A.  N.  Carter  and  Loula 
BerKBtrum.  aa  partnera  under  the  tirm 
name  and  style  of  A.  N.  Carter,  seeking  to 
recover  judgment  for  the  so m  of  $5,216.91 
on  aeconnt  of  moneys  loaned  and  ad- 
▼anred  to  said  firm.  Appellee  Bergstrom, 
by  answer,  denied  the  partneriihlp,  and 
that  he  was  not  Indebted  tu  appellant. 
Judgment  below  was  rendered  in  (avor  ol 
appellant  against  Carter,  and  that  it  take 
nothing  against  appellee  Bergstrom.  From 
this  Jndgment,  appellant  prosecutes  this 
appeal. 

The  evidence  shows  that  Carter  and 
Bergsti-um,  In  September,  1881,  entered  in- 
to a  copartnership  for  the  purpose  of  deal- 
ing In  blden,  wool,  and  produce.  The  con- 
tract of  partnerDblp  by  its  terms  was  to 
continue  in  effect  for  one  year  from  the 
making  thereof.  In  October,  18S1,  the  ac- 
count sued  on  was  opened  with  appellant 
by  Carter,  tor  the  purpose  of  obtainingad- 
vances  to  lie  used  In  carrying  on  tbe  busi- 
ness of  tbe  firm.  Carter,  It  seems,  was  the 
business  manager  of  the  firm  at  Laredo, 
and  continued  to  obtain  money  from  the 
bank  until  In  tbe  spring  of  1883,  when  tbe 
account  sned  on  was  closed.  It  appears 
from  the  evidence  that,  at  the  time  the  ac- 
count with  appellant  was  opened,  Carter 
informed  tbe  officers  of  appellant  bank 
that  Bergstrom  was  a  partner  In  the  firm 
of  A.  N.  Carter,  and  upon  the  faith  of  this 
information  the  advances  were  mads. 
On  the  banis  ol  thin  evidence  It  is  contend- 
ed by  appellant  that,  at  the  beginning  of 
tbe  dealings  between  it  and  Carter,  Berg- 
strom was  actually  a  partner  with  Carter, 
and  that  ci-edit  was  extended  upon  the 
faith  that  he  was  snch  partner,  and,  al- 
though he  may  have  ceased  to  be  a  part- 
ner after  September,  1882,— the  time  when 
the  contract  of  partnership  terminated,— 
be  is  liable  to  appellant  tiecause  It  had  no 
notice  of  the  dlHSolntion,  or  of  the  con- 
tract of  partnership,  until  after  the  ac- 
count was  closed, In  1883.  Upon  the  other 
hand,  it  Is  contended  by  appellee  Berg- 
strom that  although  he  was  a  partner  for 
one  year  from  September,  1881,  at  that 
time  the  firm  was  dissolved,  and  that  he 
is  not  bound  by  the  statements  made  by 
Carter  during  the  year  that  he,  Berg- 
strom, was  a  partner;  that  he  was  a  se- 
cret or  dormant  partner  of  the  firm,  and, 
being  such,  be  was  not  required  to  give 
notice  of  bis  dissnlution  with  tbe  firm  and 
Is  not  bound  or  linble  to  appellant.  Other 
issues  may  arise  out  of  the  evidence,  but 
we  deem  it  only  Important  to  notice  that 
discussed.  Tbe  seventh  paragraph  of  the 
charge  of  the  court  is  as  follows:  "It, 
however,  you  believe  from  the  evidence 
that  said  firm  of  A.  N.  Carter  ceased  to  ex- 
ist on  the  28d  day  of  September,  18S2,  and 
that  plaintiff  bad  no  knowledge,  directly 
or  indirectly,  that  Louis  Bergstrom  con- 
tinued as  a  partner  of  said  firm  of  A.  N. 
Carter,  and  If  yon  believe,  further,  from 
tbe  evidence,  that  said  Bergstrom  did  no 
act,  dirfrctly  or  indirectly,  to  lead  plaintiff 
or  Ills  agents  to  believe  that  said  firm  of 
A.  N.  Carter  wm  continued,  and  that  tbe 


plaintiff  had  bis  dealings  witb  A.  N.  Car- 
ter In  bis  Indlvldnnl  cnpuclty,  then  and 
in  that  event  the  derendant  Bergstrom  is 
not  liable  for  any  dealinKS  had  between 
the  plaintiff  and  tiie  siiid  A.  N.  Carter  ho 
made  witb  said  Carter  in  bis  individual 
capacity."  This  charge  is  assigned  as  er- 
ror. 

Whun  credit  is  extended  to  a  firm  upon 
tiie  assumption  that  certain  persons  com- 
prise the  membership,  and  such  cssump- 
tlon  In  point  of  fact  is  correct,  the  mem- 
bers of  such  firm  are  liable  to  tlie  creditors 
for  future  dealings  with  the  firm  until  no- 
tice of  disdolutlon  is  given  to  the  creditor. 
Under  such  state  of  facts  the  creditor  will 
not  be  affected  by  a  dissolution  or  change 
in  the  Arm  until  notice  be  given  or  knowl- 
edge of  such  fact  has  been  brought  home 
to  them,  and  the  burden  of  proving  such 
notice  or  knowledge  rests  upon  the  part- 
ner claiming  such  exemption.  17  Amer.  & 
Eiig.  Enc.  Law,  1117,1118;  2  Bates,  Partn. 
S§  611-613.  This  rule  ol  law  does  not  ap- 
ply to  partners  who  are  regarded  In  law 
as  dormant  or  secret  partners,  for  no  cred- 
it is  extended  upon  the  faith  of  their  mem- 
bership, and  they.  In  retiring  from  tbe 
firm,  are  not  required  to  give  notice  of 
such  fact.  The  uneontradictedfvldencein 
the  record  is  that  Carter  notified  the  ap- 
pellant, at  the  time  that  the  account  was 
opened,  that  Bergstrom  was  a  partner  of 
the  firm.  Sucb  in  fact  was  bis  relation- 
ship to  the  firm  at  that  time.  We  think 
this  information  given  to  appellant  is 
sufficient  to  make  Bergstrom  known  to 
appellant  as  a  member  of  the  firm,  and  as 
to  appellant  he  cannot  claim  that  he  was 
a  dormant  partner.  If  it  be  true  that 
Berstrom  was  a  member  of  the  firm  at 
tbe  time  appellant  received  information  of 
that  fact,  it  makes  no  difference  from 
wbat  source  it  received  It,  the  effect  is 
to  make  bis  connection  with  the  firm 
known  to  appellant,  and,  as  to  it,  be  can- 
not claim  that  he  is  a  dormant  partner.  1 
Betes,  Partn.  §9  151,  163;  2  Bates,  Partn. 
§§  608-623;  17  Amer.  &  Eng.  Enc.  Law, 
1119-1123.  Under  these  rules  of  law  it  was 
error  to  give  the  charge  complained  of, 
and  for  this  reason  we  reverse  and  remand 
the  case. 

We  find  no  error  presented  in  appellees' 
cross  asHignment  of  errors,  except  that 
that  relates  to  theadmlssion  inevidenceof 
thecopy  of  the  books,  showing  the  account 
sued  upon.  We  are  not  prepared  to  say 
that  the  copy  of  the  account  falls  within 
any  of  the  exceptions  to  the  general  rule 
that  requires  the  production  of  the  books 
of  original  entry;  but  we  apprehend  that 
this  question  will  not  arise  upon  another 
trial,  because  the  books  will  probably  be 
produced. 

Judgment  reversed, andcause remanded. 


Reed  et  td.  r.  Gayitt  et  at. 

{Court  of  MvU  Appeals  of  Texcu.    Cot  19, 

1893.) 

Dboisiok  on  Appbal— INBDFPIOIBNT  JVDOUtm — 
Rrvbrsal. 
Where  in  trespass  to  tty  title  the  quee- 
tlon  of  boundary  is  involved,  and   •   general 


Digitized  by 


Google 


888 


SOUTHWESTERN  BEFOBTBB,  YoL.  20. 


(T«K. 


▼erdlct  for  plaintiff  leaves  the  qaestlon  of 
it*  correct  location  undetermined,  the  case  will 
be  remanded  lo  that  the  judgment  may  definitely 
fix  such  line. 

Appeal  (roiu  district  court,  Bell  county. 

Action  by  Volney  Cnvltt  and  others 
aKainst  William  Reed  aod  others  to  try 
title.  From  a  judKineut  In  favor  of  plain- 
tiffs, defendants  appeal.    Reversed. 

Uartls  4t  Sauaiien,  for  apppllanta. 
Monteltb  A  Furtnan,  for  appellees. 

Kby,  J.  Appellees  brought  this  suit  Id 
the  form  of  trespass  to  try  title,  and  de- 
scribed the  preiulHes  sued  for  as  follows: 
"lu  Bfll  county,  Tex.,  and  out  of  the  W. 
C.  Sparks  leasueof  land,  beginning  on  east 
line  of  a  309-acre  survey  made  for  Mrs. 
Evetts  out  of  the  W.  C.  Sparks  league  587 
varas  south,  19°  west,  from  the  nortb- 
enst  corner  of  said  Evetts  survey,  stake 
and  pile  of  rocks  tor  corner,  from  which 
mesquite  marked  'X'  bears  north,  67jl^ 
west,  1%  varas,  and  a  mesquite  bears 
south,  51}^  west,  4J^  varas;  thence  south. 
Id"  west,  2,182  varas,  to  stake  in  south 
line  of  W.  C.  Sparks  league,  from  which 
elm  marked  *X'  bears  south,  71°  east,  13V 
varas, an  ash  marked  'X'  bears  south.SSS 
eant,  5  varHH;  thence  south.  71°  east,  1,71« 
varas,  to  original  southeast  corner  W.  C. 
Hparks  league ;  thence  Dorth,  19° east,  2,182 
varas,  to  stake  and  stone  mound  in  east 
line  of  said  survey;  thence  north,  71° 
west,  1,716  varas,  to  place  of  beKlonlng,— 
containing:  675  acres  of  land. "  Appellants, 
who  were  defendants  in  the  court  below, 
pleaded  a  general  denial  and  not  guilty. 
The  record  shows  that  It  was  oiutaally 
admitted  In  open  court  that  appellees 
have  title  to  the  W.C. Sparks  league  along 
and  down  to  the  south  line  thereof, 
and  that  the  appellants  have  title  to  the 
Joseph  West  survey,  and  a  portion  of  the 
Alexander  McKeniie  survey  abutting  oo 
the  Sparks  league;  that  the  Sparks 
league  Is  the  older  survey,  and  the  only 
matter  In  Issue  was  the  true  position 
on  the  ground  of  the  south  boundary  line 
of  the  W.  C.  Sparks  leagne;  and  all  the 
evidence  related  to  this  one  Issue.  The 
court  Instructed  the  Jury,  in  effect,  that 
If  e[)pellant8  were  In  posDesttlon  of  or 
claiming  any  of  the  land  north  of  the  true 
south  line  of  the  Sparks  league,  to  return 
H  verdict  for  the  plaintiffs,  and,  II  not,  to 
flud  for  defendants.  The  jury  returned  a 
general  verdict  for  the  plslntlffs,  upon 
which  thecourt  rendered  Judgment  for  the 
piaintirrs  for  the  title  and  possession  of  the 
land  sued  for,  describing  It  exactly  as  It  Is 
described  in  plaintiffs'  petition.  This  Judg- 
ment directs  that  a  writ  of  possession  shall 
issue  against  the  defendants.  The  defend- 
ants' inotluns  in  arrest  of  Judgment  and 
for  a  new  trial  being  overruled,  they  have 
appealed. 

The  fourth  and  eighth  asslgnmeuts  of 
error  are  as  follows:  (4)  "The  verdict  of 
the  Jury  Is  contrary  to  law.  It  decides 
nothing.  It  leaves  the  case  Just  where  it 
Itegan,  with  the  field  notes  In  the  Sparks 
title  as  the  only  guide  to  the  officer  who 
may  be  charged  with  the  duty  of  putting 
plaintiffs   in  possession    of  the  land    de- 


scribed in  tbelr  petition  and  In  the  Judg- 
ment." (8)  "The  Judgment  Is  contrary  to 
law,  in  that  it  does  not  determine  the  po- 
sition of  the  south  boundary  line  of  the 
W.  C.  Sparks  league,  which  was  the  only 
matter  in  Issue  In  the  case,  and  the  only 
matter  to  be  determined  by  the  verdict 
and  Judgment."  These  assignments  are 
well  taken.  Though  nominally  an  action 
of  trespass  to  try  title,  the  agreement  of 
the  parties  and  the  evidence  made  the  case 
a  boundary  suit  only.  In  such  a  case  the 
verdict  and  Judgment  should  definitely  Qx 
and  establish  thelocation  of  the  lineiu dis- 
pute with  reference  to  some  known  object 
then  In  existence,  concerning  the  identity 
and  locality  of  which  there  Ih  no  dispute. 
It  the  plaintIRs'  petition  describes  the  par- 
ticular land  In  dispute  and  the  line  lu  con- 
troversy in  this  manner,  then  a  general 
verdlctand  Judgment  tor  the  plaintiffs  will, 
under  appropriate  Instructions,  be  sufR- 
cient.  If  It  does  not,  then  the  charge 
ought  to  direct  the  Jury  to,  and  by  their 
verdict  they  should,  deHignate  the  line,  or 
a  corner  from  which  It  could  bo  surveyed 
and  fixed,  by  stating  Its  course  and  dis- 
tance from  such  established  and  undisput- 
ed object.  Taking  the  description  of  the 
land  as  given  In  plaintiffs'  petition  by 
Itself,  there  la  not  necesHarlly  any  un- 
certainty aa  to  the  bonndurtes.  But  the 
Sparks  league  was  located  in  1834.  The 
ravages  of  time  have  caused  the  disap- 
pearance of  many  of  the  objects  of  Identi- 
ty called  tor  In  the  original  field  notes; 
the  bearing  trees  that  fixed  the  locality  of 
the  southwest  corner  are  gone;  aod  ap- 
plying these  field  notes,  or  those  In  the 
petition,  to  the  ground  now,  leaves  room 
for  dispute  us  to  the  correct  location  of  its 
south  line.  Hence  this  suit,  the  very  pur- 
pose of  which  Is  to  determine  where  said 
lineis;  and  the  Judgment  should  definitely 
fix  Its  locality  with  reference  to  some  ob- 
ject permanent  in  its  nature,  easily  found, 
and  now  existing  on  the  ground.  When 
this  Is  done,  the  matter  in  issue  Is  settled, 
and  an  officer  can  execute  a  writ  of  posses- 
sion without  having  to  try  the  question  of 
boundary  himself.  But  it  the  Judgment 
follows  the  description  in  the  petition, 
without  any  further  Identiflcation  of  the 
south  line  of  the  Sparks  league.  It  leaves 
room  for  the  same  uncertainty  and  dis- 
pute that  existed  before,  and  the  officer 
executing  the  writ  would  have  to  deter- 
mine, as  best  be  could,  where  the  south 
line  of  plaintiffs'  land  Is.  In  Jones  v.  An- 
drews, 72  Tex.  5,  9  S.  W.  Rep.  170,  this 
Identical  question  was  considered  and  de- 
termined In  accordance  with  the  views  we 
have  expressed.  The  court  gave  the  Jury 
the  correct  rules  of  law  that  govern  in  de- 
termining questions  of  boundary.  The 
seventh  sectkm  of  the  charge  is  assigned 
as  error;  but,  barring  the  failure  to  di- 
rect the  Jury  to  fix  by  their  verdict  the  line 
In  dispute,  we  think  the  charge  of  the 
court  is  correct.  The  charge  of  the  court 
being  correct  and  full  on  the  subject  to 
which  appellants'  special  charge  related, 
there  was  no  error  In  refusing  to  give  It. 
For  the  error  above  Indicated,  the 
cause  is  reversed  and  remanded. 
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FLANNAOAN  e.  NASWOUTHT. 


Flannaoan  t.  N4awoRTHT  et  al. 

(Court  <tf  dvU  Appeal*  ef  Texat.    Oct  19, 

isaa.) 

Salb  or  ScBOOL  Lakds  —  Validitt  —  Ccratttb 
Aon  —Good  Faith  of  Pdkchabbb  —  Tkupass 
TO  Tbt  Titls— Bviobncb. 

1.  Under  Act  April  12,  1883.  i  6.  orovid- 
faig  that  a  sale  of  public  Bt-bool  land  muit  be 
made  within  the  count}-,  a  sale  by  the  land 
board  oiitHidc  the  conuty  in  void,  and,  in  the 
absence  of  cnrntiTe  legislation,  confers  no  title 
on  the  purchaser. 

2.  tiaws  1889.  p.  106,  giving  validity  to 
certain  contracts  of  the  land  board  in  the  sale 
of  free  school  land,  is  not  in  conflict  with 
Const,  art.  7,  i  4,  providing  that  the  legislature 
shall  have  no  power  to  grant  any  relief  to 
purelinsers  of  lands  set  ai>art  to  the  public 
free  school  fund,  and  is  valid;  the  validation  of 
these  land  contracts  not  being  "relief,"  as  con- 
tcmplntpil  by  this  section  of  the  constitution. 

3.  Where,  in  trespass  to  try  tiOe,  it  is 
sought  to  be  proved  that  plaintiff  s  purchase  of 
free  school  land  from  the  land  board  was  vali- 
dated by  a  healing  act,  the  rules  of  the  land 
board  governing  sales,  plaintiff's  application  to 
pnrcliase,  and  the  award  of  tlie  bunrJ  showing 
such  purchase,  are  admissible  to  show  that 
plaintflTs  purchase  was  such  as  was  intended 
to  be  validated  by  the  healing  act. 

4.  The  question  whether  or  not  the  descrip- 
tion of  the  mnd  given  in  an  application  to  pur- 
chase was  in  conformity  with  the  rules  and  reg- 
ulations of  the  land  board  was  one  of  fact,  for 
the  jury. 

5.  AVliere,  under  Laws  1889,  p.  106,  provid- 
toe  that  contracts  by  the  land  board  for  the  sale 
of  free  school  land  to  any  person  who  has  in 
"good  faith"  made  such  purchase  are  valid,  evi- 
dence showing  the  character  of  tlie  soil,  and  the 
nse  to  which  the  land  was  put,  is  admissible  as 
a  circumstance  which  the  jury  might  consider 
in  dotormining  the  "good  faith"  of  plaintift, 
who  bad  described  the  land  in  his  application  to 
purchase  as  "fit  for  pasturage  only. 

6.  To  obtain  the  benefits  of  Iaws  1889,  p. 
lOG,  providing  that  contracts  by  the  land  board 
for  the  sale  of  free  school  land  to  any  person 
who  has  in  "cood  faith"  made  such  purchase, 
and  in  "giu>d  faith"  complied  with  the  rules  and 
rcij'ihitions  of  the  land  board,  are  valid,  it  is 
not  necessary  for  a  purchaser  seeking  relief  un- 
der this  act  to  show  strict  compliance  with  the 
rules  and  regulations  of  the  land  board;  "good 
faith"  on  his  part  being  sufficient. 

7.  To  obtain  the  beneflta  in  such  caae,  the 
burden  of  proof  rests  on  the  purchaser  to  show 
that  he  acted  in  good  faith  m  reference  to  his 
contract  of  purchase  with  the  land  board.  No- 
bles V.  Cnttle  Co.,  9  S.  W.  Bep.  448,  69  Tex. 
434,  distin^ishcd. 

Appeal  from  diatrlct  coart,  Tom  Oreen 
eonnty. 

Action  of  trcBpaas  to  trj  title  by  J.  R. 
Nafiworthy  and  another  against  R.  A. 
FlaiiuBKan.  Appellant  pleaded  notKuilty, 
and.  In  reconvention,  for  damases  for  the 
wrongful  and  malldoDS  saing  out  of  a 
writ  ol  aeqaeatratlon.  There  waa  Judg- 
ment for  plain  tllla  tor  the  land,  and  that 
defendant  was  not  entitled  to  recover 
damages.    Defendant  appealn.    Reversed. 

The  other  tacts  fnll^  appear  in  the  fol- 
lowing Htatemeut  by  Kky,  J.: 

This  Is  an  action  of  trespass  to  try  title, 
broogbt  by  appellees,  J.  R.Nasworthy  and 
tbe  8an  Angelo  National  Bank,  against 
appellant,  R.  A.  Flannagan,  to  recover 
section  182  of  the  public  tree  school  lands, 
located  by  virtue  of  Washington  county 
railroad  scrip.    Appellees  claim  the  land 


by  virtue  ul  a  sale  made  to  erAi  Nas- 
worthy  In  January,  1884,  at  Austin,  Tex., 
by  tbe  land  board;  apnpllee  tbe  San  An- 
gelo National  Bank  claiming  a  one-half 
ondlrided  Interest  by  mesne  cunveyances 
from  salil  Naswortby.  Appellant  pleaded 
not  guilty,  and,  in  reconvention,  tcr  dam- 
ages for  tbe  wrongful  and  malicious 
suing  oat  of  a  writ  of  sequestration. 
There  was  Judgment  for  appellees  for  the 
land,  and  that  appellant  was  not  entitled 
to  recover  damages. 

Scott,  Jenkins  Jt  McOarty,  for  appel- 
lant.   Cocbran  i&  Hill,  for  appellees. 

Key,  J.  It  is  contended  that  there  waa 
error  in  admitting  in  evidence  the  appoint- 
ment in  writing  of  J.  T.  Talbot  as  snbstl- 
tute  trustee  to  sell  an  undivided  Interest 
in  the  land  In  controversy  to  pay  a  debt 
doe  the  San  Angelo  National  Bank;  said 
appointment  purporting  to  be  for  and  in 
behalf  of  said  bank,  by  M.  B.  Pulllani,  as 
preHi<lent;  it  not  being  made  to  appear 
by  evidence  that  Puliiam,  as  president, 
was  authorised  to  wake  such  appoint- 
ment, either  by  the  board  of  directors,  or 
the  rules,  regulations,  or  charter  of  tbe 
bank,  nor  that  the  board  of  directors  had 
ever  retlfled  said  appointment.  It  ap- 
pears that  one  Upton  once  owned  an  nn- 
divided  hair  Interest  In  the  laud,  and  exe- 
cuted a  deed  of  trust  thereon  to  secure  a 
debt  to  the  San  Angelo  National  Bank  in 
which  William  E.  Ellis  was  named  as 
trustee.  This  deeil  of  trust  provided  that, 
in  the  event  of  the  failure  of  Ellis  to  act 
as  trustee,  tbe  bank  might  Hppoint  a  sub- 
stitute. Ellis  died, and  M.  B.  Puliiam, sign- 
ing his  name  as  president,  appointed  J. 
T.  Talbot  as  substitute  trustee,  who  sold 
the  land  nnder  the  deed  of  trust,  and  at  the 
sale  the  bank  became  the  purchaser.  We 
deem  It  unneceRRary  to  determine  whether 
or  not  the  appointment  of  Talbot  as  substi- 
tute trustee  was  tbe  action  of  the  bank, 
or  of  Puliiam  only,  because,  if  tbe  bank,  aa 
purchaser  at  the  sale  made  by  Talbot,  ac- 
quired no  title,  than  appellee  Naswortby 
is  a  tenant  In  common  with  Upton,  and, 
as  against  appellant, Isentltled  to  recover, 
if  ho  has  acquired  title  to  the  land  through 
bis  purcbaaii  from  the  state. 

Appellant  contends  that  appellees'  title 
to  the  land  in  controversy  is  fatally  de- 
fective (1)  because  there  was  no  clasHlflca- 
tlou  of  the  school  lands  In  Tom  Oreen 
conoty.  as  reqalred  by  tba  act  of  April  12, 
1R83;  (2)  because  tbe  land  was  not  sold  in 
the  county  where  It  was  situated,  as  re- 
quired by  said  act;  and  (8)  becaosn  Nas- 
wortby did  not  correctly  describe  the  land 
in  bis  application  to  purchase,  as  re- 
quired by  tbe  rules  and  regulations  of  tbe 
land  board. 

It  was  shown  that  the  school  lands  of 
Tom  Green  county  were  not  classified  un- 
der the  act  of  April  12, 188.S;  hut  the  order 
of  thecommlssloners'  court  ol  said  county 
approving  the  appraisement  of  these  lands 
by  the  county  surveyor  under  the  la  w  of 
1881,  if  adopted  by  the  land  board  as  a 
basis  for  its  action,  was  perhaps  a  suffi- 
cient compliance  with  the  third  section  of 
the  act  of  April  12,1^83,  In  reference  to  tbe 
classification  of  school  lands.  Bat  thesale 
of  tbe  land  in  question  by  the  land  board 
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at  Ai:a*1o,  Tex.,  instead  of  In  the  county 
where  tlieland  was  situated,  waain  viola- 
tion of  t  lie  Blxtli  section  <i(  said  art;  und 
<or  this  reason,  in  the  absence  of  curative 
legislation,  the  sale  of  the  land  to  Nas- 
worthy  by  the  land  board  was  void,  and 
ronferred  nu  title.  Martin  v.  MuCarty,  74 
Tex.  128,  10  S.  W.  Rep.  221;  State  v.  Op- 
pernian,  74  Tex.  136,  11  8.  W.  Hep.  1076. 
The  case  of  Martin  v.  McCarty  was  de- 
cided in  December,  1888,  and  the  twenty- 
flrst  legiHlnture,  which  met  in  January 
tullowinK,  passed  an  act  valldatinK  cer- 
tain acts  of  the  land  board.  This  last  act 
was  approved  March  12, 1889,  (paKe  100, 
Laws  1889,)  and,  in  so  far  ns  it  upplies  to 
this  case,  reads  as  follows:  "Section  1. 
Be  it  enacted  by  the  legislature  of  the 
Htate  of  Texas,  tliat  all  contracts  made 
by  the  land  board  of  the  state  of  Texas 
for  the  sale  of  the  free  school,  nnivei-slty, 
and  asylum  lands  under  the  act  of  April 
12, 1883,  to  any  person  who  has  in  good 
faith  made  such  pnrchase.  and  in  good 
faith  has  complied  with  the  requirements 
of  said  act,  the  rules  and  regulations  of 
the  state  land  board,  and  the  terms  aud 
conditions  of  hissaidcontract,  shall  be  and 
are  hereby  made  valid  and  binding  upon 
the  state,  in  the  same  manner  as  it  tbesald 
land  board  had  in  all  particulars  com- 
piled with  the  requirements  of  the  said 
law."  The  appellees  contend  that,  what- 
ever irregularities  or  omissions  there  may 
have  been  in  the  proceedings  of  the  land 
board,  in  the  sale  of  the  land  involved, the 
same  are  cored,  and  the  sale  of  the  laud 
validated,  by  this  act.  We  concur  in  this 
construction,  to  the  extent  of  holding 
that,  if  the  healing  act  referred  to  is  not 
unconstitutional,  the  purchase  of  the  land 
in  controversy  by  Nasworthy  was  vali- 
dated, if  he  in  good  faithcomplied  with  the 
act  of  April  12,  1883,  the  terms  of  his  con- 
tract, and  the  rules  and  regulations  of  the 
land  board.  We  doubt  not  that  the  deci- 
sion in  the  case  of  Martin  v.  McCarty,  al- 
ready referred  to,  affecting,  as  it  prob- 
ably did,  many  purchases  that  bad  been 
made  from  the  land  board,  was  the  rea- 
aou  impelling  the  legislature  to  pass  the 
act  in  question. 

It  is  contended,  however,  by  appellant, 
that  the  validating  act  of  March  12,  1889, 
is  forbidden  by  section  4,  art.  7,  of  our 
state  constitution,  which  declares  that  the 
legislature  shall  have  no  power  to  grant 
any  relief  to  purchasers  of  lands  set  apart 
to  the  public  free  School  fund.  Our  su- 
preme court  has  construed  this  provision 
of  the  constitution,  in  the  case  of  Barker 
f.  Torrey,  69  Tex,  7,  4  8.  W.  Rep.  64«,  in 
which  an  act  of  the  legislature  as  much  in 
the  nature  of  "relief "  as  the  one  now  un- 
der consideration  was  involved.  In  that 
case  the  act  of  February  16, 1885,  extend- 
ing the  time  of  forfeiture  of  the  land  for 
nonpayment  of  interest  from  March  to 
August,  was  held  to  be  valid,  and  not  in 
contravention  of  the  coiiHtitution ;  and  in 
the  opiulon  it  is  said :  "Notwithstanding 
that  statute,  the  obligation  of  the  pur- 
chaser to  pay  both  principal  and  interest 
in  strict  accordance  with  bis  contract, 
and  the  law  under  which  it  was  made, 
continued;  and  the  state,  like  any  other 
creditor,  could    enforce    all    rigbts    and 


claims  which  wonid  ordinarily  legally 
grow  out  of  the  fact  that  the  interest  was 
not  paid  on  the  very  day  It  became  doe 
and  payable.  The  atatote  did  not  release 
the  purchaser  from  any  obligation  arls- 
iog  from  the  contract  or  its  breach.  The 
effect  of  the  statute  was,  while  leaving 
the  purchaser  fully  bonnd,  to  suspend  the 
right  which  the  state  bad  to  cancel  the 
contract,  and  thus  to  forfeit  the  right  of 
the  purchaser  to  have  the  executory  con- 
tract carried  out  if  the  annual  interest 
WHS  not  paid  on  or  before  the  Ist  day  of 
March."  The  legislature  being  clothed 
with  the  power  to  create  the  land  board, 
and  to  authorise  It  to  make  rules  and 
regulations  for  thesale  of  the  school  lands, 
thereby  making  the  board  the  agent  of 
the  state  to  sell  the  lands,  it  also  had  the 
power  to  ratify  the  acts  of  Its  agent  done 
contrary  to,  or  in  excess  of,  the  authority 
conferred.  The  board,  in  making  thesale 
of  the  land,  was  apcompllshing  the  very 
purpose  for  which  it  was  created;  and  the 
legislature,  having  created  the  auent,  and 
being  satisfied  with  Its  acts  and  the  re- 
sults accomplished,  had  the  power  to  sanc- 
tion and  approve  such  acts,  and  legalize 
the  contractentered  into  between  the  pur- 
chaser and  the  state  through  such  agent, 
though  the  ag^ent  bad,  in  the  manner  of 
making  the  contract,  departed  from  cer- 
tain mandatory  provisions  of  the  law 
creating  the  agency.  And  such  approval 
and  ratification,  when  it  does  not  relieve 
the  purchaser  from  any  of  the  obligations 
resting  upon  him,  is  not  so  clearly  "re- 
lief," as  this  term  is  used  in  the  constlto- 
tion,  as  would  Bnthorixe  us  to  hold  that 
the  act  in  question  is  forbidden  by  the  con- 
stitutional provision  f>bove  referred  to. 

The  third  objection  to  appellees'  title  In- 
volves the  main  question  in  the  case.  Rec- 
ognizing that  the  law  cast  upon  them  the 
burden  uf  showing  the  facts  which  wonId 
bring  Nasworthy's  purchase  witbin  the 
Claris  of  contracts  referred  to  and  vali- 
dated by  the  healing  act  above  quoted, 
appellees  put  in  evidence  the  following 
rules  of  the  land  board,  of  date  October 
23, 1883:  "Resolved  by  the  board,  that  alt 
common  school,  university,  aud  asylum 
lands  in  all  the  counties  of  the  state  are 
hereby  placed  upon  the  market  for  sale  or 
lease.  Resolved,  that  under  authority  of 
section  7  of  chapter  88,  General  Laws  of 
1S83,  the  following  is  prescribed  as  the 
mode  of  placing  said  lands  on  the  market: 
The  application  for  purchase  •  •  •  ol 
any  of  said  lands  shall  be  in  writing,  and 
addressed  to  the  secretary  of  the  land 
board  at  Austin,  Tex.  Bald  application 
shall  fully  and  rainnteiy  describe  each  and 
every    section    desired     to    be     boag*it. 

*  *  *  giving  number  ol  aectlon,  block, 
and  certificate,  and  name  of  original 
grantee,  with  character  of  soil, grass,  tim- 
ber, and   water,  if  any,  on  each   section, 

*  •  •  the  price  per  acre  offered  for  the 
purchase.  •  •  •  The  application  roast 
be  sworn  to  before  some  ofBcerauthorised 
to  administer  oaths,  aud  the  •  •  • 
sale  will  be  regarded  as  vacated  and  null 
for  misrepresentation  or  false  deacrlptiun. 

*  *  *  The  application  will  be  for- 
warded by  the  applicant  to  tbp  land 
board  at  Austin,     •    •    •    andtlieaame 
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wfll  be  coneidered  by  the  board  on  the 
flrat  TneHday  of  the  following  month." 
The  appellees  bIro  Introdnred  the  appli- 
cation of  J.  R.  Naaworl'h.v  to  purcbRiie 
the  land  in  controTersy,  ae  followa:  "8an 
Aofrelo,  Tezaa,  Dec.  23d,  1883.  To  the  Sec- 
retary of  the  Land  Board,  Anstln,  Tex.: 
Dnder  and  by  virtue  ol  the  provinlons  uf 
an  act  to  provide  tor  thp  clatMlficatlou, 
eale,  •  •  •  ol  the  common  school 
lands,  approved  Apr.  12th,  }883,  and  the 
rcHolatlofls  of  the  honorable  land  board, 
adopted  Oct.  28d.  1883,  •  •  •  I  hereby 
apply  fur  the  purpose  of  pnrchaslnK  the 
following  lands  surveyed  and  set  apart 
for  the  public  school  fund,  (which  said  land 
is  represented  on  accompanying  sketch,) 
situated  in  Tom  Green  county,  Texas: 


Original 
OrantM^ 

Cert.   No. 

No.    See. 

No. 
Blk. 

No. 
&cr«s. 

Bid 
per 
Act*. 

Deecrtp- 

ttOB. 

W.C0.B.K.C0. 
do.     do.   " 
to.     do.   " 

»8/44 
28'4S 

178 
17« 
18S 

640 

«40 

aoo 

»S6 

Blaek   aon. 
mixed  wlcb 
n'OTlah 
Imeetone, 
fit  onl;  for 
paataivi  no 
water;  no 
t  mber  fit 
for  Inmber 
or  ebhiglea; 
no  iiilnep- 
bIh;  no  Im- 
proTement* 
tbereoa: 
meeanite 
bnuh. 

"Respectfully,         J.  R.  Nabworthy." 

--Which  application  was  properly  sworn 
to,  filed  with  the  county  surveyor  of  Tom 
Oreen,  and  forwarded  to  the  secretary  of 
the  land  board  at  Austin,  and  there  filed 
as  by  law  required;  and  It  was  admitted 
by  the  appellant  thatsection  182, the  same 
being  the  land  in  controversy,  was  by  the 
state  land  board.atits  first  meeting  In  Jan- 
uary, 18S4,  awarded  to  J.  K.  Nasworthy, 
and  that  all  payments  of  principal  and 
interest  thereon  required  by  law  had  been 
paid  to  date,  and  that  Nasworthy  prop- 
erly executed  his  note  for  payment  of  the 
residue  of  the  purchase  money. 

Appellant  objected  to  the  introduction 
of  all  this  testimony,  and  also  to  the  evi- 
dence of  Tarver,  the  county  surveyor  uf 
Tom  Green  county,  tending  to  show  that 
the  commissioner  ol  the  land  office,  prior 
to  Nasworthy's  application  to  purchase, 
had  autborleed  bim  to  sell  the  school 
lands  In  that  county  under  the  act  of  Wil ; 
api>enant  contending,  among  other  things, 
that,  without  a  classiflcatlun  in  conform- 
ity with  the  last-named  act,  the  land 
board  bad  no  authority  to  sell  the  land, 
and.  as  to  the  application  to  purchase, 
'  that  it  did  not  conform  to  the  rules  and 
regulations  of  said  board,  in  that  it  did 
not  correctly  describe  the  land  sdught  to 
be  purchased.  We  think  this  testimony,  as 
well  as  the  evidence  Introduced  by  appel- 
lees, showing  that  in  1888  and  1884  the 
land  In  suit  was  used  for  pasturage, 
which  was  objected  to  by  appellant,  was 
admissible.  To  exclude  the  application  to 
purchase,  and  the  award  ol  the  land 
board    abowlng    Kaswortby's  purchase. 


because  there  was  no  safflclent  dasslfl- 
eation  of  the  land,  even  if  such  was  the 
fact,  or  because  the  sale  was  not  made  at 
the  plucc  required  by  the  act  of  April  12, 
1S83,  would  be  to  deny  to  appellees  the 
right  to  show  that  Nasworthy's  pnrchRse 
is  such  as  was  intended  to  be  validated 
by  the  act  of  March  12, 1889. 

Whether  or  not  the  description  of  the 
land  given  in  the  application  to  purchase 
was  in  contormity  with  the  rules  and  reg- 
ulations of  the  land  board  was  a  qnestion 
of  fact,  to  be  determined  by  the  Jury,  and 
not  one  of  law,  to  be  decided  by  the  court. 
The  purpose  for  which  the  land  was  used 
was  admissible  to  aid  the  jury  in  deter- 
tninlngthe  character otthe  land,— whether 
ngricuitnral  or  pasture,— and  the  good  or 
bad  laith  of  Nasworthy  in  describing  it  as 
"fit  forpautureonly."  Appellant's  theory, 
as  gathered  from  his  brief,  appears  to  be 
that  in  order  for  a  purchaser  ol  school  or 
other  lands  to  t)e  protected  under  the  act 
of  March  12, 188U,  be  must  show,  among 
other  things,  a  strict  compliance  with  all 
the  rales  and  regulations  of  the  land 
board;  and  it  is  contended  that  the  pur- 
chase in  this  case  falls  short  of  such  com- 
plianci>,  in  this:  that  Nasworthy's  appli- 
cation does  not  give  the  number  of  the- 
bluck,  of  which  the  survey  in  question  is 
a  part,  and  that  the  description  ol  the  soil 
is  not  restricted  to  the  survey  in  contro-^ 
versy,  but  applies  eqaally  to  two  other 
surveys,  sought  to  l>e  purchased  at  the 
same  time.  It  Is  also  contended  that  the 
testimony  shows  that  the  description  of 
the  land,  as  suitable  only  for  pasture,  was 
nntrne;  the  contention  being  that,  at  the 
time  the  application  to  purchase  was 
made,  it  was  agricultural  land.  Without 
expressing  any  opinion  upon  the  weight 
of  testimony,  we  believe  that  the  court  be- 
low correctly  Interpreted  tbe  statute  in 
question  when  It  instructed  tbe  Jury  that 
if  Nasworthy  had  reasonable  ground  to 
believe,  and  did  believe,  that  the  descrip- 
tion of  the  land  contained  in  his  appliea- 
tiuu  to  purchase  was  true,  then  he  acted 
in  good  faitli.  If  prior  to  the  act  of  Marcb 
12, 1889,  in  litigation  between  tbe  state  and 
Nasworthy,  a  question  of  fraod  in  tbed*. 
scription  given  in  his  appliratlon  to  pur- 
chase had  arisen,  and  it  had  been  shown, 
that,  after  exercising  ordinary  ears  and 
diligence  to  ascertain  the  facts,  Nasworthy 
had  descrit>ed  the  land  In  some  respects  In- 
accurotely,  bnt  as  he  honestly  believed 
was  proper  and  correct,  we  believe  that 
his  title  wonld  have  been  upheld.  In  our 
opinion,  the  healing  act  in  question  was 
intended  to  apply  to  and  protect  such 
cases  as  the  one  Just  stated,  as  well  as 
those  where  tbe  purchaser  bad  strictly 
complied  with  all  requirements.  II,  to  ob- 
tain the  beneSts  of  that  act,  the  purchaser 
must  show  a  strict  compliance  on  his  part 
with  the  law  of  1888,  the  rules  and  regula- 
tions of  the  land  board,  and  IiIh  contract, 
then  what  did  the  legislature  mean  by  the 
words  "in  good  faith,"  Uded  twice  In  the 
same  line  of  tbe  healing  act  of  1889?  If  he 
had  rigidly  complied  with  the  law,  the 
rules  and  regulations  of  tbe  land  board, 
and  bis  contract  of  purchase,  how  could 
his  acts  be  olherwiae  than  in  good  faith? 
If  one  party  to  a  contract  does  ail  that 
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botb  the  spirit  and  letter  of  the  law,  the 
■obllgatioDH  of  his  contract,  and  the  rales 
preHcrlbed  by  the  other  party  thereto  re- 
quire of  him,  he  certainly  is  not  chargeable 
with  bad  faith.  The  words  "Kuod  faith," 
as  ased  In  this  law,  can  and  should  be 
{Civen  a  meanlnK.  They  slKnlt.v  that  the 
state  will  shield  and  protect  the  honest 
purchaser  of  Its  territory,  though  he  may 
have  made  a  mistake  in  the  description 
£l?en  thereof,  but  that  he  who  has  at- 
tempted to  defraud  the  state,  through  a 
willful  misdescription,  shall  not  become  a 
beneficiary  of  tlie  law  In  question.  When 
a  strict  compliance  with  all  reqolremeuts 
is  shown,  tsood  faith  is  prwumed;  bat 
when  the  roles  of  the  land  board  are  not 
riKidly  complied  with  the  question  of  goiid 
or  bad  faith  becomes  one  of  intent.  To 
Impose  upon  the  purchaser  of  land  from 
the  btate  the  burden  ut  showing  absolute 
accuracy  of  description  of  the  land  applied 
for,  pspecialiy  as  regards  the  purposes  for 
which  It  may  be  utilized,  would  Introduce 
Into  his  title  an  element  of  uncertainty,  as 
well  as  possible  injustice,  which  we  do  not 
believe  was  intended  by  the  legislatnre  or 
the  land  board.  In  fact,  neither  the  stat- 
ute nor  the  rules  of  the  land  board  require 
the  purchaser  to  state  In  his  application 
to  purchase  the  purposes  for  which  the 
land  Is  suitable;  but  as  Nasworthy  de- 
flcrlbed  the  land  as  suitable  for  pasture 
only,  and  the  rules  of  the  board  declared 
that  misrepresentation  or  false  description 
should  result  in  a  forfeiture  of  the  land, 
the  uses  for  which  the  land  was  suitable 
became  an  Issue  In  the  rase.  But  the  same 
rules  of  law  apply  to  this  description  that 
do  to  those  that  were  required,  and  If  Nas- 
worthy was  honestly  mistaken,  his  pur- 
<;hase  is  protected.  The  history  of  our 
state— past  and  current — shows  that  Its 
possibilities  are  such  that  the  honest  pur- 
chaser of  Its  soil  ought  not  to  be  expected 
to  penetrate  the  future,  and  with  abso- 
lute certainty  foretell  the  capabilities  of 
the  land  he  desires  to  purchase.  The  time 
has  been  within  the  memory  of  mau.T  per- 
sons now  living,  when  large  portions  of 
the  territory  of  Texas  no^^  devoted  to  sue- 
tsessful  farming  were  considered  by  almost 
everybody  as  snltablelor gracing  purposes 
only. 

Appellant  complains  of  the  action  of  the 
court  in  excluding  testimony  offered  to 
show  the  depth  of  soil  and  productiveness 
of  lands  adjoining  the  section  in  rpntni- 
versy.  As  to  the  proposed  testimony  in 
regard  to  the  depth  of  soil  on  an  adjoining 
flurvey,  as  disclosed  by  digging  a  shaft, 
the  bill  of  exceptions  does  not  state  bow 
near  the  shaft  was  to  the  land  Involved: 
and  we,  perhaps,  would  not  reverse  the 
case  because  of  the  exclusion  of  this  testi- 
mony. But  as  to  the  other  testimony 
ottered  and  excluded  the  bill  of  exceptions 
ahowB  that  the  witness  would  have  testi- 
fied "that  he  had  owned  and  cultivated 
tive  acres  of  ground,  tor  several  years,  ad- 
joining the  land  lu  controversy  ou  the 
-south ;  that  the  soil  on  said  five  acres  was 
like  the  thinnest  and  poorest  on  the  land 
In  controversy;  and  that  said  five  acres 
produced  well  the  agricultural  products 
of  this  country,  without  irrigation. "  Next 
to  the  coltlvatloo  of  the  land  in  contro- 


versy, it  occurs  to  us  that  the  coltivatlon 
of  similar  land  in  the  same  vicinity  would 
he  one  of  the  most  satisfactory  methods 
of  determining  the  productive  qualities  of 
the  land  involved.  When  such  questions 
as  value  or  fitness  tor  a  particular  use  are 
involved,  it  Is  often  perralsaihle  to  use  evi- 
dence which  will  enable  the  jury  to  draw 
conciUHiuus  by  compariaons.  7  Amer.  & 
Eng.  Euc.  Law,  p.  GO.  The  excluded  testi- 
mony, if  trne^  would  have  afforded  a  test 
exceedingly  fair  to  appellees.  The  small 
tract  cultivated  was  separated  from  this 
land  only  by  an  imaginary  line,  and  its 
Bull  was  similar  to  the  "  thinnest  and  poor- 
est" on  said  land.  This  testimony  tended 
to  show  that  tlie  soil  on  the  land  in  snit 
was  productive;  a  fact  which  appellees 
sought,  by  showing  the  character  and 
depth  of  soil,  to  negative.  Of  course,  if 
this  fact  had  been  shown.  It  would  not 
have  concluslvply  proved  that  the  land  In- 
volved was  agricultural  land  when  Nas- 
worthy made  his  application  to  purchase, 
because  it  requires  sulficlent  and  timely 
raius,  as- well  as  productive  soil,  to  make 
agricultural  land.  Liut  the  excluded  testi- 
mony tended  to  show  that  the  land  was 
suitable  lor  agricultural  purposes.  It  is 
true,  as  appellees  contend,  that,  it  It  had 
been  shown  that  this  land  was  agrlcul- 
turnl  land  In  1883  and  1884,  still  it  would 
not  necessarily  follow  that  Nasworthy 
bad  not  arted  In  good  faith  in  describing 
it  as  suitable  for  pasture  only.  He  may 
have  honestly  thought  so,  and  been  mis- 
taken. But  the  excluded  testimony  was 
admissible  because  its  tendency  was  to 
prove  a  material  tact, proper  to  have  been 
considered  by  the  jury  in  determining  the 
main  fact. 

The  excluded  evidence  offered  to  prove 
that  the  year  1883  was  a  seasonable  year 
was  also  admissible;  but  as  that  fact 
was  proved  by  other  witnesses,  and  not 
controverted,  the  error  is  harmless. 

The  charge  of  the  court,  as  well  as  its 
refusal  tn  give  certain  special  charges 
asked  by  appellant.  Is  complained  of.  The 
assignment  of  error  as  to  the  charges  re- 
fused. Is  too  general :  but,  as  the  case  will 
be  reversed,  we  have  examined  these 
charges  and  the  charges  given.  There  Is 
one  omission  In  the  court's  charge,  and 
one  statement  In  It  ought  to  have  been 
omitted.  On  all  questions  Involving  ap- 
pellees' title  to  the  land,  the  burden  rested 
upon  them.  The  charge  given  was  silent 
on  this  subject,  and  the  special  charges 
asked  by  appellant  were  sufflcient  to  di- 
rect the  attention  of  the  court  to  the  omis- 
sion. After  correctly  telling  the  jury  what 
the  issue  tor  their  determination  on  the 
question  of  title  was, and  submitting  that 
issue  to  them,  the  court  charged  as  fol- 
lows: "And  In  this  connection  you  are. 
instructed  that  the  question  Is  not  wheth- 
er the  land  in  question  is  agricultural  or 
pasture  land,  or  was  at  the  time  Nas- 
worthy made  his  application  to  purchase 
same.  "*  etc.  While  it  is  true  that  this  was 
not  the  controlling  issue  in  the  case,  yet  Ii 
was  a  subordinate  question,  pertinent  to 
the  main  Issue.  If  the  land  was  shown  to 
be  agricultural  land,  especially  if  it  was 
such  at  the  time  Nasworthy  made  his 
application  to  purchase,  it  was  important 
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teBtlmony  in  behalf  of  appellant.  If  it 
WEB  not  agrlcaltural  land,  that  tact  was 
very  important  to  appelle<*8.  It  la  ordi- 
narily sufficient  for  the  charKoof  the  coart 
to  inform  the  Jary  what  the  issaea  for 
their  determination  are,  without  attempt- 
InK  to  explain  what  are  not  iasues.  8ncb 
attempts  are  often  ralnulated  to  Impress 
the  jury  with  the  belief  that  the  court  en- 
tertains certain  views  as  to  the  wel^^ht  of 
Important  testimony.  Such  was  the  tend- 
ency of  the  charii^e  in  question,  and  It 
flhould  not  have  been  Klveu. 

We  have  examined  the  case  of  Nobles  v. 
Cattle  Co.,  «»  Tex.  434,  9  S.  W.  Rep.  448, 
cited  by  appellees,  boltlInK  that  as  aKainst 
a  purchaser  of  nchool  land  under  the  act 
of  April  12,  1883,  no  one  but  the  state  can 
rai«e  the  question  of  fraud.  That  case 
was  tried,  and  decided  on  appeal,  before 
the  decision  In  Martin  v.  McCarty;  and 
the  rurcliaser  was  notatteinptInK  toavall 
hlioKelf  of  the  beueflt  of  a  hetilinK  statute. 
If  he  had  been  Kullty  of  fraud  In  obtaining 
the  land  from  tlie  state,  that  fact,  as  held 
In  that  case,  only  rendered  bis  title  voida- 
ble. Rut  In  the  case  at  bar,lt  beinp;  neces- 
sary for  appellees  to  avail  themsWves  of 
the  healing  act  of  March  V2,  1S89,  the  law 
casts  npiin  them  the  burden  of  ahowlnte 
that  Nasworthy  had  acted  In  good  faith 
in  all  he  did  in  reference  to  the  contract  of 
purchase  under  which  appellees  claim. 
For  this  reason,  this  case  Is  dlHtinguisha- 
nle  from  the  one  Just  cited.  Because  ad- 
missible  testimony  was  excluded,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

F»HRK,  C.  J.,  did  not  sit  In  this  case. 


Oalvbbton,  H.  ft  S.  A.  Rt.Co.  ▼.  Rormbr. 

(Court  of  OlvU  Appenlt  of  Texas.    Oct  9S, 
1893.) 

Limitation  of  Actions —Torts  —  Carribbs  or 
Passbxobks— CAKRTiNa  Past  Dkstixatiov. 
A  complaint  acalnst  a  railroad  company 
alleged  that  defendant's  lervants  failed  to  stop 
the  train  at  K.,  tue  destination  named  in  plain- 
tiflTs  ticket,  but  ran  about  2^  miles  beynnd, 
where  it  came  to  a  halt;  that  such  servants 
willfully  deceived  him  as  to  the  distance  it  was 
to  K.,  and  caused  him  to  leave  tibe  train  at 
■nch  point,  at  a  late  hour  of  night;  that  the 
night  was  dark,  cold,  and  rainy,  and  In  making 
his  way  back  to  K.  he  slipped  and  fell  many 
times,  and  from  such  falls  received  injuries  to 
hlF  person,  and  suffered  great  mental  and  phys- 
ical r'Ain.  Hiid,  that  the  action  was  in  tort, 
and  therefore  subject  to  the  one-year  statute  of 
Umitoaons,  (Bev.  St  art  3202.) 

Appeal  from  Guadalupe  county  court. 

Suit  by  John  Roemer  against  the  Galves- 
ton, Uarrisbnrg  &  San  Antonio  Railway 
Company  for  damages.  Judgment  for 
plaintiff.     Defendant  appeals.    Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  FisiiKR,  C.  J.: 

This  suit  WHS  instituted  by  the  appellee, 
John  Roemer,  against  the  appellant,  the 
Galveston,  Harrlsburg&  San  Antonio  Rail- 
way Company,  In  the  county  court  of 
Guadalupe  connty  on  the  llth  day  of  Sep- 
tember, A.  U.  1888,  tor  tbeavowed  purpose 
of  recovering  damages  of  the  said  defend- 
ant Inthesum  of  f  1,000,— f500  actual  dam- 
ages and  fSOO  exemplary  damages.    The 


plaintiff  alleged  that  on  the  17tb  day  of 
February,  A.  D.  1887,  he  purchased  of  de- 
fendant's agents  at  Seguin  a  ticket, 
which  entitled  him  to  one  passagp  from 
the  depot  In  Seguin  to  the  depot  in  Kings- 
bury, a  distance  of  about  10  miles.  That 
on  said  17tb  day  of  February,  1887,  at 
about  9  o'clock  p.  m.,  he  boarded  the  cars 
of  defendant,  and  that  soon  after  said  train 
had  pulled  out  from  tiie  depot  nt  Seguin 
the  conductor  came  to  plaintiff,  and  took 
up  his  said  ticket.  That  defendant's  serv- 
ants failed  to  Check  said  train  of  cars  when 
the  station  of  Kingsbury  was  reached,  but 
that  said  train  ran  by  said  station  at  a 
great  rate  of  speed,  and  never  checked  nn- 
til  it  ran  about  2\i  miles  beyond  said  sta- 
tion, when  it  came  to  a  halt,  and  that  the 
servants  of  said  defendant.  In  charge  of 
said  train,  willfully  dei^elved  plaintiff  and 
caused  bim  to  leave  said  train  at  a  point 
'2}i  miles  from  the  station  of  Kingsbury, 
the  place  of  his  destination.  He  further 
alleged  that  the  night  was  dark,  cold, 
and  rainy,  and  that  he  was.  In  the  manner 
aforesaid.  Induced  to  leave  said  train  at  a 
late  hour  of  the  night,  and  that  in  making 
bis  way  borne  to  Kingsbury  he  slipped 
and  many  times  fell,  and  from  said  falls 
received  injuries  to  his  person,  and  suf- 
fered great  mental  and  physical  pain,  to 
his  damage  aforesaid.  The  defendant  an- 
swered, first  setting  up  by  special  demur- 
rer the  statute  of  one  year's  limitation,— 
the  plaintiff  having  alleged  that  his  in- 
juries complained  of  were  received  on  the 
17th  day  of  February,  1887,  and  the  suit 
having  been  commenced  on  the  llth  day 
of  September,  188S.  It furtherpleaded, spe- 
cially, limitation  o'  one  year;  that,  while 
the  train  ran  by  the  station  of  Kingsbury, 
which  was,  for  the  train  on  which  plain- 
tiff was  being  transported,  only  a  flag 
station,  and  that  said  train  was  never 
checked  at  said  station  unless  some  one 
wislied  to  get  off  or  on  said  train;  that 
the  servants  in  charge  of  aaid  train  were 
aware  that  plaintiff  wished  to  get  off  at 
Kingsbury,  but  that  the  bell  cord  became 
foul  on  approaching  the  said  station,  and 
theeonductorwas  thereby  prevented  from 
giving  the  usual  signal  for  the  engineer  to 
stop  said  train. and  In  consequence  of  said 
unavoidable  accident  the  train  was  pulled 
by  said  station  for  a  distance  of  about  400 
yards,  where  plaintiff  voluntarily  got  off 
from  said  train;  that  nothing  on  the  part 
of  the  servants  of  defendant  was  done  In 
malice  or  hatred.  The  jury  found  a  ver- 
dict In  favor  of  the  plaintiff,  and  gave  him 
$500  damages, — f250  exemplary  damages 
and  f250  actual  damages, — and  it  is  from 
this  verdict  and  Judgment  this  appeal  Is 
taken. 

Barfteaa  S  Dibnll,  for  appellant.  Ir»- 
l»nd  A  MoBbeim,  for  appellee. 

FiBHRR,  O.  J.,  (after  stating  tbetHete.) 
The  first  assignment  of  error  complains 
of  the  action  of  the  trial  court  in  overrul- 
ing the  special  demurrer  addressed  to  the 
petition,  on  account  of  the  action  being 
barred  by  the  statutes  of  limitation  of 
one  yenr,  the  suit  being  filed  about  18 
months  after  the  injuries  complaioed  of 
were  received.  The  contention  of  appel- 
lant Is  that  the  action  Is  one  of  tort,  and 
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la  barred  In  one  year  from  the  date  of  In- 
fliction of  the  Inlnriea,  and  Is  regalated 
bj  Bubdlvlalon  1  of  article  3202,  Rev.  St. 
Upon  the  other  hand,  the  appellee  con- 
tends that  the  r.dofe  of  action  Is  based 
opun  a  breach  of  the  contract  to  safely 
deliver  and  put  him  down  at  the  place 
agreed  nyon.  Which  of  these  divfenie 
vlewH  la  correct,  presents  the  question  for 
our  determination.  The  basis  of  this 
action  rests,  nut  upon  the  nalced  viola- 
tion of  the  contract  to  safely  pot  the  pas- 
senger down  at  the  station  agreed  upon, 
but  tor  the  personal  Injuries  received  by 
the  passeuKer,  growing  out  of  negligent 
failure  of  the  appellant  to  perform  Its 
duty  to  the  appellee,  and  for  the  wilKul 
conduct  of  the  servants  of  appellant  In 
Inducing  appellee  to  leave  the  train  at  the 
point  other  than  his  destination.  The 
dauiuges  sought  to  be  recovered  flow  from 
mental  and  physical  injuries  sustained 
by  ap|)ellee,  resulting  from  the  gross 
negligence  of  the  servants  of  appellant. 
The  foundation  of  every  tort  lies  In  the 
violation  of  some  legal  duty,  or  some  un- 
lawful ai't  or  omission.  The  essence  of  the 
tort  in  this  case  consists  in  the  violation 
of  the  duty  that  the  carrier  owed  to  the 
passenger,  and  the  willful  and  negligent 
failure  to  perform  the  acts  tending  to  an 
observance  of  this  duty.  This  duty  is  a 
thing  different  from  the  mere  contract  ob- 
ligation, and  the  tort  of  action  rests  not 
alune  npon  the  contract  obligations  of  the 
parties,  but  upon  the  negligence  in  failure 
to  observe  this  legal  Auty.  "The  duty 
and  the  tort  grow  out  of  the  entire  range 
of  facts,  of  which  the  breach  of  the  con- 
tract was  but  one. "  Railway  Co.  r.  Hurst, 
36  Miss.  665,  was  a  ease  in  which  the  car- 
rier carried  the  passenger  beyond  the  sta- 
tion agreed  upon  in  the  contract  of  car- 
riage, and  compelled  him  to  leave  the 
train  at  a  place  beyond  such  station. 
The  Jury  in  this  case  awarded  the  plaintiff 
f4,600,  and  It  was  insisted  upon  the  part 
of  the  railroad  company  that  the  action 
was  one  of  contract,  and,  no  special 
damages  being  claimed  In  the  declaration, 
and  as  exemplary  damages  were  not  re- 
coverable, the  verdict  of  the  Jury  was 
excessive.  The  court  says:  'Tnderoar 
system  of  pleading,  thefot-mal  distinctions 
between  actions  are  abolished,  and  the 
declaration  states  the  facts  which  consti- 
tute the  cause  of  action  plainly,  distinctly, 
and  substantially.  In  determining,  there- 
fore, the  character  of  action,  we  look  to 
the  substance  of  the  whole  statement, 
and  not  to  the  mere  formal  language  in 
which  it  Is  expressed.  •  •  •  Hence, 
where  tacts  are  plainly  and  distinctly 
seated,  the  action  will  be  regarded  as 
eitherintort  or  contract,  having  regard 
— First,  to  the  character  of  the  remedy 
such  facts  Indicate;  and,  second,  to  the 
most  complete  and  ample  redress  which, 
upon  the  facts  stated,  the  law  can  afford; 
with  due  regard  to  the  rights  of  the  de- 
fendant. The  character  of  theautionmust 
be  determined  by  the  nature  of  the  griev- 
ance, rather  than  the  form  of  the  declara- 
tion ;  and  in  cases  of  this  character 
[against  common  carriers]  the  courts  are 
Inclined  to  consider  It  as  founded  In  tort, 
unless  a  special  contract  very  clearly  ap- 


pear to  be  made  the  grarameo  and  object 
of  the  complaint  in  the  declaration. 
These  doctrines  are  clearly  and  distinctly 
announced  in  the  case  of  Ueirn  v.  Uc- 
Cangban.  32  Miss.  39.  The  case  before  us 
presents,  under  these  views,  the  inquiry 
whether  this  declaration  seeks  to  recover 
damages  for  the  breach  of  the  contract 
stated  therein,  or  whether  the  wrong  and 
injury  complained  of  was  that  the  defend- 
ant in  error,  after  acquiring  the  right  to 
travel  on  plaintiff's  cars,  by  contract,  to 
a  certain  depot,  while  lawfully  in  the  en- 
joyment of  that  right,  was  compelled  to 
leave  said  cars  at  a  distance  from  the 
place  of  his  destination,  by  defendant? 
The  contract  is  stated  As  Inducement  to 
the  action,  as  the  foundation  of  the  de- 
fendant in  error's  right  to  be  in  the  cars, 
— to  show  that  he  was  lawfully  there. 
The  declaration  nextshows  that,  without 
the  consent,  and  against  the  remon- 
strance, of  the  defendant  in  error,  he  was 
forcibly  curried  beyond  the  point  where  it 
was  the  duty  of  plaintiff  In  error  to  have 
allowed  him  to  Htop,  and  the  declaration 
shows  that  he  was  compelled  tu  leave  the 
train  at  that  point.  Here  is  not  only  a 
breach  of  contract  and  violation  of  a  pub- 
lic duty  by  tlie  carrier,  but  a  willful  and 
forcible  wrong.  The  case  Is  therefore 
mocb  stronger  for  delenilant  In  error  than 
were  the  facts  in  the  case  of  Heirn  v.  Mc- 
Cnughan,  32  Miss.  1.  A  violation  of  a  gen- 
eral duty  to  the  public  was  In  this  case  re- 
garded as  sufficient  to  determine  the  char- 
acter of  the  action  as  one  founded  in  tort, 
and  not  in  contract,  and  auHiciont  to  au- 
thortne  the  jury  in  awarding  exemplary 
damages.  The  decision  in  this  ease  is  eim- 
elusive  of  the  question  presented  In  this  as 
to  the  form  of  action  as  well  an  the  right 
of  the  Jury  In  such  cases  to  find  the  dam- 
ages." Cregin  v.  Railway  Co.,  76  N.  Y. 
192,  was  an  action  by  the  husband  against 
a  currier  to  recover  for  loss  of  services 
of  the  wife,  and  for  expenses  paid  in  con- 
sequence of  injurlps  to  her  person,  resutt- 
Ing  from  defendant'H  negligence  while  she 
was  a  pasitenger.  Held  by  the  court  to 
be  an  ac,tion  grounded  in  tort.  From  the 
entire  range  of  the  tacts  as  pleaded  It  ap- 
pearsthat  the  contract  was  simply  alleged 
as  matter  of  inducement  showing  the 
obligation  resting  npon  appellant,  and  of 
appellee's  right  to  be  upon  its  train  of 
cars;  and  that  the;crrAV'amen  of  theactlon 
rests  upon  the  violation  of  the  duty  rest- 
ing upon  appellant,  of  which  the  breach 
of  the  contract  is  simply  an  incident. 
The  facta  show  an  action  for  personal  In- 
juries resulting  from  a  violation  of  the  du- 
ty owing  to  appellee  by  the  appellant. 
If  it  was  simply  an  action  founded  npoD 
contract,  upon  what  principle  could  exem- 
plary damages  beawarded,as  are  claimed 
in  the  petition?  In  the  absence  of  our 
statute  giving  a  cause  of  action  to  the 
heirs  of  a  decedent,  could  the  heirs  of  ap- 
pellee have  maintained  a  suit  in  the  event 
be  had  died  from  the  injuries  complained 
of  in  this  case?  We  think  not.  It  Is  Just 
such  character  of  action— as  is  fully  illus- 
trated by  the  books— that  does  notsurvive 
at  common  law.  If  It  was  an  action  sim- 
ply upon  contract,  U  would  survive,  and 
the  heirs  would  have  their  remedy.    Wr 
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think  tbe  court  erred  In  not  BUBtatning 
the  demurrer. 

It  Is  clolrned  by  appellee  that  there  Is  an 
ullegatiun  showing  damage  done  to  tbe 
clothes  worn  upon  the  person  of  appellee 
at  the  time  the  Injuries  were  received,  and 
that  snch  damage,  being  to  property, 
that  Item  la  not  affected  by  the  scatute  of 
limitations  of  one  year.  We  do  not  so 
ref^ard  the  pleading/*  as  having  this  effect. 
Tliiire  ia  no  exprens  allegation  showing 
any  amount  of  damages  to  the  clothes  of 
appellee;  and  the  entire  claim  fordamagea 
seems  to  be  based  upon  the  mental  and 
personal  injuries  rsceired  by  appellee. 
Judgment  reversed,  and  rendered  In  favor 
of  appellant. 


IXTBRNATIONAl.  ft  G.  N,   Rt.  CO.  T.  CAMP- 

BKI.U 

(Court  of  Ciott  Appeal*  of  Texas.    Nov.  80, 
Mm.) 

Kailroas  Companibs  —  Kjictiom  or  Passsnobr 
—Action  aoaixst  Cox.vEcriN-a  Linb— Limitiho 
Liability— Plbadino— Damages. 

1.  Where,  in  nn  action  aKainsit  a  railway 
company  for  ejection  of  plaintiff  from  a  train, 
the  petition  sets  up  a  written  contract  between 
plaintiff  and  an  neent  for  a  railway  company 
other  than  defendant,  and  alleges  that  tbe 
agent  was  also  agent  for  defendant,  the  agency 
not  beiiis  denied  by  verified  plea,  the  contract 
is  binding  on  defendant.  Railway  Co.  v.  Tia- 
dale.  11  S.  W.  Rep.  900,  74  Tex.  8,  followed. 

2.  Where  defendant  railway,  by  a  written 
contract.  a«re<>8  to  furnish  plaintiff  with  trans- 
portatlo.^  between  certain  points,  and  plaintiff, 
while  a  passenger  on  a  train  between  these 
points,  ia  elected  from  the  train,  defendant  is 
liable  for  the  actual  expense  ana  loss  of  time 
caused  by  such  breach  of  contract. 

3.  Where  plaintiff,  by  a  written  contract 
with  defendant  railway  company,  in  considera- 
tion of  transportation  between  certain  points 
agrees  not  to  hold  defendant  for  any  damages 
or  in^jury  suffered  during  the  journey,  defend- 
ant IS  not  liable  for  mental  suffering  caused 
plaintiff  by  bis  ejection  from  a  train  on  a  road 
other  than  its  own.  Harris  v.  Howe,  12  S.  W. 
Rep.  224,  74  Tex.  634,  and  Railway  Co.  v. 
Bafrd,  12  S.  W.  Rep.  530,  75  Tex.  256,  foUowed. 

Appeal  from  district  court,  Atascosa 
county. 

Action  by  Jourd  Campbell  against  the 
International  ft  Great  Northern  Railway 
Company  for  daaie«es  resulting  from 
plaintiff's  ejection  from  a  traiu  while 
traveling  as  a  passenger  from  St.  Luuls  to 
Han  Antonio.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Bnrnard  &  Green,  for  appellunt.  John 
A.S  N.  O.  Green,  J.D.  Morrison,  aa6  R.  B. 
Green,  for  appellee. 

Kky,  J.  Appellee,  ('ampbell,  brought 
this  suit  against  appellant,  the  railway 
company,  for  damages.  The  founda- 
tion for  the  action,  au  charged  In  ap- 
uellee'B  petition,  consisted  In  un  unlaw- 
ful and  wrongful  ejection  of  appellee  from 
a  train  of  cars  while  he  was  traveling  as 
a  pasaenger  from  8t.  LouIh,  Mo.,  to  San 
Antonio,  Tex.  He  pleaded  a  written  con- 
tract, purporting  on  Its  face  to  be  a  con- 
tract between  him  and  the  San  Antonio 
St.  Aransas  Pass  Railway  Company  for 
the  shipment  of  twocnr loads  of  live  stock 
from  Brackenridge,  Tex.,  to  St.  Louis,  Mo. 


The  petitiOD  alleges  that  the  agent  of  tb» 
last-named  company,  who  executed  and 
delivered  the  contract  referred  to,  was 
also  appellant's  agent,  and.  In  effect, 
charges  that  the  contract  was  executed 
forappellant.  These  allegations  were  not 
denied  under  oath,  and  for  this  reason  tbe 
district  court,  following  Railway  Co.  v. 
Tisdale,  74  Tex.  8,  11  8.  W.  Rep.  900,  held 
that  this  contract  was  binding  on  appel- 
lant. The  rontract  stipulated,  among 
other  things,  that,  in  couaiderulton  of  ap- 
pellee paying  $108.20  for  the  transporta- 
tion of  the  two  cars  of  cattle,  he  was  to 
have  free  transportation  to  and  from  St. 
Louis  for  himself.  To  secure  this  return 
transportatiuu  free  ho  was  required  to 
present  his  contract  at  the  otttce  of  tbe 
connecting  railroad  at  St.  Lonls  within 
!J0  days  from  Its  date,  and  there  receive  a 
drover's  pass,  which  he  did.  The  con- 
tract inqnestionalsocontalned  thefollow- 
Ing stipulation:  "And  It  is  further  stip- 
ulated, agreed,  and  fully  understood  by 
the  parties  hereto  that,  In  case  the  live 
stock  mentioned  herein  Is  to  be  trans- 
ported over  the  road  or  roads  of  any 
other  railroad  company,  the  said  party 
of  the  first  part  shall  be  released  from 
liability  of  every  kind  nfter  said  livestock 
shall  have  left  Ita  road,  as  the  party  of 
the  flrst  part  is  only  bound  tor  the  trans- 
portation of  said  stock  to  San  Antonio 
station,  the  end  of  Its  line  on  the  route 
over  which  said  Btockistobeshlpped;  and 
the  party  of  tbe  second  part  hereby  so  ex- 
pressly stipulates  and  agrees,  the  under- 
standing of  both  parties  hereto  being  that 
the  party  of  the  tirst  part  shall  not  be  held 
or  deemed  liable  for  anything  beyond  the 
line  of  tbe  San  Antonio  and  Aransas  Pass 
Hallway,  exceptlngto  protect  the  through 
rate  of  freight  named  herein.*  On  the 
back  of  tbe  contract  was  the  following: 
"  We,  the  undersigned,  owners  or  In  charge 
of  the  live  stock  mentioned  in  tbe  within 
contract.  In  consideration  of  tbe  free  pass 
granted  ns  by  the  Han  Antonio  and 
Aransas  Pass  By.  Co.,  hereby  agree  that 
the  said  San  Antonio  and  Aransas  Pass 
By.  Co. shall  not  be  liable  to  us  for  any  In- 
jury or  damages  of  any  kind  suffered  by 
ns  while  in  charge  of  said  stock  or  on  onr 
return  passage.  .Iodkd  Campbbli^. "  "No 
cars  Inside.  Pass  J. Campbell  from  Brack- 
enrldge  to  Nat.  Stockyards,  parties  In 
charge  accompanying  stock.  L.  D.  Hop- 
kins, Station.  Master.*  The  return  pass 
was  issued  by  the  Missouri  Paclflc  Rail- 
way Company,  but  the  petition  alleged 
that  the  agent  who  Issued  It  was  also 
acting  for  api>ellant.  Upon  thW  pass  and 
the  contract  referred  to  appellee  was  al- 
lowed to  travel  free  of  charge  from  St. 
Louis  to  Texarkana.  He  was  on  the 
Texas  ft  PaclQc  Railway  when  he  reached 
the  latter  place,  and  the  conductor  told 
him  that  his  pass  was  not  good  for  90 
miles  of  the  road  to  be  traveled  immedi- 
ately nfter  passing  Texarkana,  and  that 
ho  would  have  to  pay  fare  for  this  90 
miles.  This  appellee  refused  to  do,  and 
the  conductor  called  In  a  policeman,  and 
compelled  him  to  get  off  tbe  train  at  Tex- 
arkana, after  midnight,  in  tbe  rain,  etc. 
This  all  occurred  on  the  Texas  ft  Pacific 
Railway,  and  not  on  the  International 
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&  Oreat  Norlbern  Railroad,  which,  it  was 
8howu,  terminates  at  Lonf^rtew,  a  cou- 
RkliTable  distance  from  Texnrkana. 

The  trial  court  instructed  the  Jury, 
U  they  found  for  the  plaintiff,  to  allow 
htm  such  actual  damages  as  be  was 
shown  by  the  testimony  tu  have  sus- 
tained by  bis  unlawlul  ejection  from  -the 
train;  that  this  would  Include  bocU  suras 
of  money  as  be  was  necessarily  compelled 
to  expend  in  completing  his  jouroey  to 
.San  Antonio,  necessary  hotel  bills,  and 
compensation  tor  loss  o(  time;  and  that, 
i(  they  found  that  appellee's  expulsion 
from  the  train  was  not  only  wruntsful, 
but  was  accomplished  in  a  rude  or  Insult- 
lag  manner,  and  under  circnmHtances  cal- 
culated to  mortify  and  humiliate  him, 
and  it  in  fact  he  wa^  thereby  humilinted 
and  mortified,  then  the  Jury  might  allow 
him  fair  and  reasonable  compensation  for 
the  Injury  done  him  by  reason  of  the  out- 
rage and  indignity  so  Inflicted  upon  him. 
The  charge,  bovvever,  clearly  limited  the 
right  of  recovery  to  actual  damages.  The 
Jury  returned  a  verdict  tor  appellee  for 
$750. 

It  is  contended  by  appellant  that  the 
doctrine  announced  in  Harris  v.  Howe,  74 
Tex.  534.  12  8.  W.  Rep.  224,  aud  Railway 
Co.  V.  Balrd,  75  Tex.  256,  12  .S.  W.  Rep.  680, 
and  since  adhered  to  by  repeated  decisions 
of  our  supreme  court,  to  the  effect  that  a 
cuiiimon  carrier  may  limit  its  liability  to 
such  losses  and  injuries  as  occur  on  Its  own 
line,  applies  to  this  case;  and  that,  as  the 
injury  was  occasioned  upon  another  rail- 
road than  appellant's,  by  the  terms  of  the 
cun  tract,  it  Is  not  liable.  Tbe  allegation  in 
appellee's  petition  that  the  contract  at- 
tached to  and  made  part  thereof  was  exe- 
cuted by  or  in  behalf  of  appellant,  not  be- 
ing denied  nnder  oath,  renders  it,  in  law. 
Its  contract.  It  is  therefore  to  be  construed 
as  if  the  name  "I.  Sc  G.  N.  Rall'y  Co."  was 
aubstltuted  for  the"S.  A.  &  A.  P.  Rull'y 
Co.,"  wherever  the  latter  appears  in  the 
contract;  but  those  proviuions  thereof 
which  inure  to  appellant's  benefit,  and 
which  could  lawfully  be  made,  are  to  be 
enforced,  as  well  as  those  that  are  bene- 
ficial to  appellee.  Appellant  could  not 
lawfully  contract  for  immunity  from  loss 
of  or  Injury  to  the  property  shipped,  or 
injury  to  appellee,  occasioned  by  the 
wrongrful  act  or  omission  of  appellant  or 
its  servants  while  on  the  line  of  its  rail- 
road; but  it  could,  and,  if  a  party  to  the 
contract,  it  did,  stipulate  lor  Its  nonlia- 
bility for  any  such  wrongful  act  or  omis- 
sion of  any  other  common  carrier,  except 
that  It  agreed  to  protect  the  through 
rate  of  freight,  and  to  furnish  appellee  free 
transportation  to  and  from  Ut.  Louis; 
and  this  It  was  bound  to  do  for  the 
entire  distance.  TTndet  tbe  facts  disclosed 
by  tbe  record,  there  being  no  verified  plea 
denying  averments  of  agency  in  appellee's 
petition,  we  think  he  was  a  passenger  on 
the  Texas  &  Pacific  Railway  on  the  occa- 
sion in  question ;  that,  t>ecauf>e  of  the  re- 
fusal of  the  conductor  to  allow  him  to 
remain  on  the  train  at  Texarknna  with- 
out paying  fare,  there  was  a  breach  of  ap- 
pellant's contract  to  furnish  him  free 
transportation  to  and  from  St.  Liouis; 
and  that,  as  a  result  of  this  breach  of  con- 


tract, he  Is  entitled  to  recover  such  sum  of 
money,  and  no  more,  as  will  compensate 
him  tor  money  necessarily  paid  oot  lor 
railroad  fare  and  hotel  bills,  and  for  loss  of 
time,  which  money  would  not  have  been 
paid  out  and  time  lost  but  for  the  breach 
Of  tbe  contract.  The  claim  fur  damages 
as  compensation  for  mental  suffering 
(mortification  and  humiliation  of  mind) 
caused  liy  the  rude  or  Insulting  manner 
of  the  coiiiluctor  who  pnt  appellee  off  the 
train  cannot  be  maintained  an  against 
appellant.  This  injury  does  not  flow  from 
a  mere  breach  of  the  contract,  but  arises 
out  of,  and  rests  up<m,  the  rude  and  wan- 
ton manner  in  which  the  contract  was 
broken.  Tbe  mere  failure  to  comply  with 
the  agreement  was  not  a  tort,  but  the 
wanton  and  insulting  conduct  of  the  c<m- 
ductor  at  tbe  time  was;  and  it  was  upop 
tbis  tort  that  apiiellee  based  and  maitt- 
tained,  in  the  court  below,  his  demand  for 
compensation  for  wounded  feelings.  Rail- 
way Co.  v.  Roenier,2US.W.  Rep.84<),(  decided 
at  tbe  present  term.)  AsainHt  this  latter 
claim  appellant  is  protected  by  the  terras 
of  tbe  contruct  invoked  and  relied  upon 
by  appellee.  Oivlugto  tbis  contract  tbe 
most  favorable  construction  it  can  be 
euHCpptlble  of  In  behalf  of  appellee,  it  must 
be  held  to  exempt  appellant  from  liability 
tor  injury  to  either  his  person  or  feelings 
wiien  such  Injury  did  not  occur  upon  either 
Its  own  road  or  the  San  Antonio  &  Arnn- 
Hus  Pass  road.  It  Is  proper  to  say  that 
this  case  was  tried  In  the  court  below  be- 
fore the  decision  In  Harris  v.  Howe, 
supra,  was  renderpd;  and  tbe  record  indi- 
cates that  tbe  defen^H  urged  In  this  court 
under  the  principle  enunciated  in  that 
case  was  not  relied  on  as  strenuously  aa 
It  is  here.  Tbe  Judgment  of  tbe  district 
court  will  be  reversed,  aud  tbe  caase  re- 
manded. 


Cross  et  at.  v.  McFadb**  et  al. 

(Court  of  Civil  Appeala  oj  Texa$.    Oot  98, 
i8ua.) 

Cabribrs— Failukb  to  Forkisb  ClRS. 
A  common  carrier,  who  agrees  to  famiBli 
at  a  certain  time  and  place,  if  they  can  be  got- 
ten, cars  for  the  transportation  of  live  stocli, 
and  who  has  the  cars  applied  for  on  hand  at 
tbe  time  and  place  specified,  is  not  relieved  from 
liability  for  damages  for  refasine  to  receive  and 
ship  the  stock,  after  tender  of  the  same  by  the 
person  maldng  application,  because  of  au  nn- 
usual  and  uniirecedi'iited  accumulation  of  lire 
stock  at  such  time  and  place,  received  in  transita 
from  connecting  carriers  and  local  shippers. 

Appeal  from  Williamson  county  court. 

Action  by  J.  N.  McFaden  and  O.  W. 
Logan  against  the  Missouri,  Kansas  & 
Texas  Railway  for  a  loss  sustained  by  rea- 
son of  the  defendant's  failure  to  furnish 
cars  for  the  transportation  of  plaintiffs' 
cattle,  as  agreed.  Judgment  for  plaln- 
tlBs.     Defendant  appeals.    Affirmed. 

Fiabet  &  Towacs,  for  appellant.  A.  8. 
F/sber  and  J.  W.  Parker,  tor  appellees. 

FisHBR,  C.  J.  Tbe  following  agreement, 
entered  Into  by  the  parties  to  this  appeal, 
presents  the  questions  Involved  in  this 
cause:  -(I)  On  May  26,  1890.  J.  N.  Mc- 
Faden aud  a.  W.  Logan,  who  composed 
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the  copartnership  of  McVadeo  ft  Loxan, 
applied  to  tbe  local  station  agent  of  H.  O. 
CrosH  and  Oeorge  A.  Eddy,  recei  vera  of  the 
Missouri,  Kansas  &  Texas  Uallway,  at 
Taylor  station.  In  Williamson  coanty, 
Tex.,  tor  cars  to  bein  readiness  at  that 
place  on  May  3U,  1890,  in  which  to  ship,  on 
that  date,  eiKhty-tive  head  of  beef  cattle 
to  tbe  ChicaKo  market.  The  said  station 
agent  received  tbe  application,  and  prom 
Ised,  If  cars  coald  be  gotten,  to  bare  them 
In  readiness  at  said  station  on  said  date 
for  the  shipment  of  Raid  cattle.  (2)  Be- 
tween 10  A.  M.  and  12  M.  of  said  May  30ib, 
McFaden  &  Logan  tendered  to  tbe  said 
receiverH*  aitent,  at  said  Taylor  station, 
tbe  said  elKiity-live  head  of  cattle  to  he  re- 
ceived and  transported  by  them  to  Chica- 
go; and  at  that  time  the  said  cars,  which 
had  been  ordered  on  said  May  26tb,- were 
ii>  the  yards  at  said  station,  aiid  in  readl- 
nexs  to  be  used  lor  such  purpose.  The 
agent  relased  to  receive  said  cattle  for 
shipment,  when  tendered  as  alorusaid,  nu> 
til  other  cattle  in  the  pens  and  yard, 
awaiting  shipment,  conid  be  loaded  out. 
(3)  Late  iu  tbe  evening  the  cattle  were 
penned,  and  thereafter  Icept  in  tbe  pens  for 
aboat  twenty-four  boars  before  being 
sbipped  out,  whereby,  and  by  reason  of 
injuries  received  en  route,  and  a  decline  in 
tbe  niarlcet,  the  cattle  were  damaged  iu 
tlie  amount  of  tbe  judgment. —yB4i).  (4) 
Tbe  reason  the  said  cattle  were  not  re- 
ceived by  said  agent  on  said  May  30th, 
and  sbipped  out  on  that  date,  was  an  un- 
usual and  unprecedented  rush  of  transit 
and  local  cattle  at  said  Taylor  station  on 
said  day,  which  transit  cattle  had  been  re- 
ceived from  connecting  lines,  and  local 
cattle  from  shippers  at  a  date  siibKequent 
to  May  26th,  the  day  when  the  cars  were 
ordered  as  aforesaid.  The  said  receivers 
bad.  on  the  occaHion  of  tbe  unprecedented 
rush,  ample  facilities  for  handliug  the  ordi- 
nary cattle  traffic  at  said  station,  and 
plaintiffs'  cattle  could  have  been  shipped 
out  when  tendered,  had  they  been  given 
precedence  over  the  other  cattle.  It  is 
agreed  between  tbe  parties  hereto,  acting 
through  their  respective  counsel,  that  tbe 
only  guestioD  tor  decision  is:  Is  a  com- 
mon carrier,  who  agrees  to  tornlsh,  at  a 
certain  time  and  place.  If  they  can  be  got- 
ten, cars  for  the  transportation  of  live 
stock,  (and  who  has  on  hand  at  the  time 
and  place  speclfled  the  cars  applied  (or,) 
relieved  from  liability  for  damage  from  de- 
lay In  the  shipment  of  the  live  stock,  alter 
tender  of  same  by  the  party  luaklog  ap- 
plication, because  of  an  unusual  and  un- 
precedented accumulation  of  live  stock  at 
said  time  and  place,  received  ic  transHa 
from  connecting  carriers  and  local  ship- 
pers; all  of  said  livestock  being  received 
after  tbe  day  upon  which  the  application 
for  cam  was  made,  and  some  after  the 
live  stock  of  the  party  so  applying  bad 
been  tendered  for  shipment?  in  other 
words,  has  the  common  currier  the  legal 
right  to  give  precedence  of  shipment  to 
xhe  live  stock,  received  asatorestated  from 
connecting  carriers  and  local  shippers, 
over  the  stock  tendered  by  tbe  shipper 
who  has  applied  tor  cars  to  take  his  stock 
out  on  a  day  certain,  without  being  liable 
to  BOCb  shipper  for  resulting  damage?" 


These  facts  show  a  contract  between 
the  parties,  wherein  tbe  carrier  agreed  to 
furnish  car%,  it  they  could  be  procured,  at 
a  certain  time  and  place,  to  be  used  by  tbe 
shipper  In  transporting  his  cattle  to  tbe 
Chicago  market.  The  shipper  agreed  t& 
deliver  the  cattle  for  shipment  at  the  time 
and  place  agreed  on.  Thefacts  show  that 
tbe  cattle  wpre  delivered  and  preseated 
for  shipment  at  the  time  and  place  agreed 
on,  and  that  the  cars  were  on  band  tha  t 
could  be  used  for  the  purpose  of  shipping 
said  cattle,  but  the  agent  of  appellants  re- 
fused to  receive  and  ship  the  cattle  at  tbe 
time  agreed  on  becauHe  the  cars  were 
being  used  for  the  purpose  of  shipping 
other  livestock.  We  know  of  no  law  that 
prohibits  tbe  making  of  contracts  such 
as  this;  and,  when  entered  Into,  they  are 
to  begovernedby  the  ordinary  and  general 
rules  of  construction  that  relate  to  con- 
tracts and  the  breaches  thereof.  In  theab- 
sence  of  this  contract,  the  defense  and  ex- 
cuse presented  by  appellants  for  failing  to 
promptly  ship  the  cattle  would  ordinarily 
excufethecarrier  from  liability.  But  such 
is  not  thecase  here,  as  the  rights  of  the  par- 
ties rest  upon  thecontract,  and  for  a  breach 
of  the  contract  by  the  carrier  It  is  as  much 
liable  as  for  other  violated  engagements 
that  It  is  permitted  to  enter  into.  The 
cars  being  on  hand,  the  carrier  should 
have  performed  its  engagement,  and  tor 
its  refusal  to  so  do  it  is  liable  for  the  dam- 
ages resulting  from  such  breach  of  the  con- 
tract. Railway  Co.  v.  Nicholson,  61  Tex. 
405;  Railway  Co. t.  McCorqaodale,71  Tex. 
45,  9  S.  W.  Rep.  80. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


McDonald  et  at.  v.  Intrrnational  ft  O. 

N.  Ky.  Co. 

(Cot*rt  Iff  Cioa  Appeals  of  Texat.    Nov.  W, 

1892.) 

ACOIDBNT  AT  RAILROAD  CBOSSIXO — FAILUBB  TO 

BioxAL— Speed  or  Tbaix. 

1.  In  an  action  against  a  railway  company 
for  the  death  of  plaintiff's  husband,  the  court 
charged  that  "the  running  by  defendant  of 
trains  upon  its  track  was  authorized  by  the  law, 
and  the  law  did  not  impose  any  rule  as  to  the 
rate  of  speed  of  such  trains."  Hdd,  that  the  in- 
struction was  erroneous,  as  the  speed  of  the 
train  was  a  question  of  tact  that  might  be  con- 
sidered by  the  jury  in  determining  the  question 
of  defendant's  negligence  and  of  decedent's  con- 
tributory negligence. 

2.  'fbe  court  charged  that  it  was  tbe  duty  of 
the  servants  of  defendant,  on  approaching  a  croas- 
ing,  to  ling  the  bell  or  blow  the  whistle,  but  that 
the  failure  to  perform  such  duty  would  not  relieve 
the  person  in  danger  from  tne  duty  of  using 
his  senses;  and,  if  such  person  was  aware  of 
the  presence  of  the  train,  the  failure  to  ring  tlie 
bell  or  blow  the  wliistle  would  be  immaterial. 
HM,  that  the  instruction  was  erroneous,  as  any 
omission  of  duty  on  the  part  of  defendant  is  a 
relevant  fart,  that  may  l>e  considered  in  d'*- 
termming  the  question  of  defendant's  negli- 
gence. 

Appeal  from  district  coart,  Williamson 
county. 

Action  by  Mary  McDonald  and  others 
against  the  Intprnatlonal  &  Oreat  North- 
ern  Railway  Company  for  the  death  of 
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plaint  ill's  decedent.   From  a  ]adguient  (or 
-delendaot,  plaintiffs  appeal.    Reversed. 

.4.  S.  Fisher  and  J.  C.  jToiroaftifor  appel- 
lants.   H.  R.  Fisher,  tor  appellee. 

Coi<b4RU,  J.  This  Is  tbe  second  appeal 
of  this  caHO.  75  Tex.  41,  12  S.  W.  Rep.  860 
It  is  an  action  of  the  widow,  lor  herself 
and  as  next  friend  of  tbe  children  of  Dr. 
Alexander  McDonald,  deceased,  for  dam- 
agfn  occasioned  by  bis  death,  alteKed  to 
bare  been  caused  by  tbe  grosM  nexliKence 
ol  the  defendant  nonipauy,  at  Hutto,  in 
WillianiHon  county,  on  June  30,  18H6.  Dr. 
McDunold  lived  at  Ronnd  Koi-lc,  and  was 
in  Hntto  on  professional  businesH,  and 
desired  to  retnrn  boine  on  tbe  5  o'clock 
afternoon  west-bound  passenger  train. 
Tlie  train  was  reported  three  bonrs  late, 
and  he  was  waiting  for  it  at  tbe  store  of 
a  friRnd.  Mr.  Carpenter,  about  40  yards 
south,  and  some  25U  yards  east,  of  the  de- 
pot. The  depot  was  on  the  uortb  side  of 
the  main  track,  and  between  It  and  a 
switch  that  ran  more  to  tbe  north.  Some 
20  feet  east  of  tbe  east  end  of  the  depot 
platform  there  was  a  crossing  on  tbe  main 
Track  from  tliti  south,  used  or  an  approach 
to  tbe  depot.  From  Carpenter's  store  the 
road  led  In  a  northerly  direction  towards 
the  main  track,  intersectisg  a  road  run- 
ning south  of  and  parallel  with  tbe  track, 
whicb  converges  towards  the  track,  and 
crosses  near  the  east  end  ol  tbe  depot,  as 
stated.  There  are  three  other  roads  cross- 
ing the  railroad  to  tbe  east  of  thin  one', 
one  at  or  near  tb«  east  end  of  the  switch, 
about  790  feet  esRt  from  the  depot,  an- 
otherabout  1,-*).S<lfeRt  eastol  thedepot.and 
still  another  2,070  feet  east  of  the  depot 
which  is  nn  the  eastern  limit  of  the  town 
or  houses  of  the  town.*  There  Is  a  cross- 
ing on  the  west  of  the  depotabout  850feet. 
There  were  three  or  four  buMl&ess  houses 
in  Hutto  on  the  south  side  of  the  railroad, 
and  about  a  dozen,  dwelling  houHcs  most- 
ly, on  the  north,  extending  east  and  west 
three  or  tonr  hundred  yards  along  nenr 
the  railroad.  The  business  iiouses  extend 
seven  or  eight  hanctred  fe«t  along  parallel 
with  the  railroad  on  tbe  south  side,  (the 
population  of  the  town  was  only  a  few 
hundred  ;)  the  scbiiolhoase  and  post  office, 
a  mill  and  one  church  on  the  south  side. 
Persons  wishing  to  pass  from  tbe  resi- 
dence portion  of  the  town  to  the  business 
portion  usually  crossed  tbe  railroad  at  the 
crossing  near  the  east  end  of  the  depot. 
Such  crossing  was  frequent.  It  was  open 
from  east  and  west  of  the  depot,  and  the 
headlight  of  approaching  trains  from  the 
east  could  be  seen  for  some  two  miles  at 
night.  Dr.  McDonald  had  procured  bis 
ticket,  and  was  waltlngtor  the  train.  Mr. 
Carpenter  was  familiar  with  the  customs 
of  the  freight  and  passenser  trains.  It 
was  in  proof  that  the  place  for  freight 
trains  towhiHtle  on  approai-hing  the  town 
from  the  eaat  was  at  or  near  the  stock 
gaps,  between  a  quarter  and  a  half  mile 
from  the  depot.  Passenger  trains  usually 
whistled  some  three  or  four  hundred  yards 
nearer  the  depot. 

Some  extracts  from  Mr.  Carpenter's 
testimony  will  assist  us  In  explaining  the 
facts.  Hesays:  "Dr.  McDonald  ate  sup- 
per with  me  that   night.    He  was  bnrt 


about  8  oVJoek.  He  was  at  my  (rtora, 
which  la  about  260  yards  from  tbe  depot. 
and  was  waiting  tor  tbe  paaseager  trala 
w'tb  tbn  view  of  going  to  Round  Rock, 
and  I  intended  to  go  to  Austin.  Dr.  Mc- 
Donald and  I  IntMided  to  go  that  evening 
on  the  passenger  train,  but  it  was  some 
hours  late,  and  he  camw  back  to  tbe  store 
and  was  waiting  for  the  train.  He  relied 
upon  me  to  tell  him  about  tbe  passenger 
trains  coming  that  night.  He  and  Dr. 
Percy  were  talking,  and  I  was  watching 
(or  the  train,  and  saw  tbe  bcadllgbt  com- 
ing. I  could  not  tell  how  far  It  was,  but 
Judged  it  to  be  about  a  mile.  Tbe  nigbt 
was  clear.  It  was  between  7  and  8 
o'clock  when  I  first  saw  it,  which  was 
about  tbe  time  the  passenger  train  was 
reported  to  be  doe.  by  tbe  agent  to  Dr. 
McDonald.  I  watched  tbe  train,  and  lis- 
tened (or  it  to  whistle,  so  I  conid  tell 
whether  it  wan  the  passenger  or  a  freight. 
Tbe  doctor  asked  me  if  I  saw  the  train, 
and  I  told  him  I  did;  did  not  speak,  bnt 
nodded  to  him:  and  lie  started  rnnulng 
for  tbe  store,  and  I  blew  out  my  lights, 
and  closed  the  door,  and  ran  alter  him. 
But  I  saw  It  was  a  freight  train,  and  Dr. 
McDonald  was  so  far  in  advance  of  me 
that  I  coDld  not  overtake  him,  and  I  went 
back  to  see  If  I  had  put  my  lights  out.  I 
then  closed  the  door.  I  thought  the  train 
was  a  passenger,  as  it  had  passed  where 
I  thought  freight  trains  ought  to  slow  up, 
and  it  was  running  at  a  rate  of  speed  that 
1  thought  faster  than  freight  trains  would. 
The  train  was  running,  1  suppose,  from 
twenty -five  to  thirty  miles  an  hour,  and  I 
thought  It  was  an  nnnsnal  rate  o(  speed, 
(aster  than  freight  trains  usually  run  at 
that  point.  To  the  beat  of  my  knowledge, 
the  train  was  at  or  near  the  platform 
when  I  heard  the  bell  ring,  and,  about  the 
time  the  bell  rung,  tbnn  came  two  short 
whistles,  for  brakes.  •  •  •  I  ran  to- 
wards the  trurk,  because  the  train  does 
not  stop  there  long  and  I  would  hardly 
have  time  to  gi^  a  ticket  and  get  on  tlie 
train.  Sometimes  passenger  trains  slow 
up  In  coming  to  the  depot,  and  sometimes 
they  stop  suddenly.  I  baveknown freight 
trains  to  pass  without  stopping  since  I 
have  been  there.  Trains  coming  from 
towards  Taylor  slow  up  on  the  east  side 
of  the  depot.  If  the  train  had  been  com- 
ing at  the  usual  rate  of  spend  that  freight 
trains  move  in  runing  through  Hutto,  I 
think  Dr.  McDonald  would  have  bad 
time  to  have  crossed  the  track;  and,  it 
the  train  had  slowed  np  as  passenger 
trains  along  that  part  of  tbe  road  nsually 
did  in  coming  into  Hutto  from  the  east,  I 
think  Dr.  McDonald  would  have  had  am- 
ple time  to  have  crossed  tbe  track  with- 
out being  hurt.  Dr.  McDonald  was  really 
not  far  from  the  platform  when  be  was 
struck.  Employes  did  not  blow  any  whis- 
tle, or  ring  any  bell,  until  they  got  to  that 
point.  I  did  not  hear  ths  bell  or  whistle, 
and  I  wns  looking  at  the  train  all  the 
time,  except  the  time  it  took  me  to  go  In 
and  blow  out  my  lights.  I  was  not  par- 
ticulnrly  listening  for  the  bell,  but  I  was 
listening  for  the  whistle  all  tbe  time,  be- 
cause I  was  expecting  to  distinguish 
whether  it  was  a  passenger  or  a  freight 
train.    I  could  distinguish  the  whistles, 
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t)enauae  the  paascnKer  makca  a  coarser 
«nund  than  a  (reiKtit  train  whistle,  as  a 
role.  The  trnin  pamed  the  place  where 
'freight  tralnH  uauali.v  whistle  without 
whistling,  and  I  tberefure  tbonght  it  was 
■a  paHHenver  train.  •  •  »  When  1  first 
«aw  the  train.  I  watched  until  I  saw  the 
reflection  of  the  Btock  gap,  and  they  had 
«ot  tu  where  they  usually  whistle,  and 
turned  and  walked  into  the  houue,  and  Dr. 
McDonald  asked  me  if  the  train  was  com- 
ing, and  1  nodded  my  head  to  him.  I  nodded 
my  head  to  him  becuttse  he  was  deaf  and 
«oald  nut  hear.  *  *  *  I  snw  Dr.  Mc- 
Donald when  I  tlrst  went  out  of  the 
bouse.  At  that  time  he  was  going  down 
the  road,  but  wh<>n  I  turned  to  go  back 
I  do  not  know  whether  he  was  in  therond 
«r  not.  When  I  reached  the  point  where 
I  turned  back,  the  trnIn  was  Just  about 
rvachiug  the  switch,  and  on  a  straight 
ilne,  about  eighty  feet  off  The  train 
wan  behind  or  east  of  me  some  thirty  or 
lorty  yards,  and  was  coming  up  towards 
the  depot.  At  that  time,1)r.  McDonald 
was  down  some  fltty  or  sixty  yards 
«head  of  me,  and  the  train  was  some 
ninety  or  one  hundred  yards  from  him. 
i  turned  back  because  I  saw  it  wan  a 
freight  train.  I  saw  the  train,  and  sup- 
pose Dr.  McDonald  conld  have  seen  it  if  he 
bad  been  looking  tor  it.  He  could  see  as 
well  as  any  man.  •  •  *  I  meant  to 
flay  that  be  conld  not  distinguish  what 
kind  of  a  train  it  was  as  well  as  I,  be- 
cause be  was  in  front  of  the  train.  Ha 
was  further  down  the  road  than  1,88 
much  as  forty  yards  ahead  of  me,  and 
the  train  was  as  much  as  thirty  or  forty 
yards  behind  me  when  1  turned."  The 
headlight  threw  a  light  300  or  400  yards 
ahead  of  the  locomotive,  and  laterally,  so 
that  this  witness  says  be  was  flooded 
with  light.  When  Carpenter  last  saw 
the  doctor,  he  was  running  at  a  distance 
of  about  30  feet  from  the  railroHd  track, 
and  by  turning  his  head  he  certainly  could 
have  seen  the  engine.  He  was  very  hard 
of  hearing,  and  conversed  with  pencil  nnd 
paper.  The  train  was  a  through  freight. 
■J.  £.  Schute  testified  that  he  was  fitting 
where  he  could  see,  and  sa  w  Dr.  McDon- 
•ald  runulrig  from  Carpenter's  store  to- 
wards the  depot  in  order  to  get  to  the  de- 
pot on  the  opposite  side  of  the  track.  At 
the  same  time,  a  freight  train  was  ap- 
proaching ata  rapid  rate  of  speed  from  the 
north,  and,  just  as  Dr.  McDunnld  stepped 
on  the  railroad,  the  locomotive  struck 
htm  and  knocked  him  off  the  track  about 
ten  feet.  This  witneuss  says  there  was  no 
1)p11  or  whistle  until  the  train  reached  the 
•<lepot.  The  engineer  and  (ireman  testified 
that  the  whistle  blew  about  a  half  mile 
east  of  the  depot,  and  the  liell  was  rung 
in  passing  through  the  town,  and  was 
ringing  when  McDonald  was  hit.  He 
was  not  seen  by  the  engiiicer,  or  any  of 
the  operatlTea  except  the  fireman,  who 
says  he  saw  him  approaching  the  railroad 
track  within  25  or  30  feet  of  the  track, 
running  fost  towards  the  depot.  "  We 
were  then  about  150  feet  from  the  depot, 
and  about  100  feet  from  where  he  was  go- 
ing to  cross  the  track.  When  I  first  saw 
him,  I  called  ont  to  him  to 'look  out.' 
The  engine  bell  was  then  ringing,  and, 
v.208.w,no.25— 54 


when  we  were  In  about  fifty  or  sixty  feet 
of  the  depot  building,  he  stepped  on  the 
truck  immediately  in  front  of  the  engine, 
and  It  struck  him  and  threw  him  on  the 
south  Bide  of  the  track."  Thinks  the 
train  was  moving  at  18  miles  an  hour. 
He  further  says:  "As  I  saw  Dr.  McDon- 
ald approaching  the  track,  nothing  could 
have  been  done  to  prevent  the  train  from 
striking  him,  as  there  was  no  time,  and 
the  engineer  knew  nothing  of  the  man 
coming  until  after  the  engine  struck  him." 
After  McDonald  was  struck,  the  train 
moved  several  lengths  before  It  conld  be 
stopped.  The  lowest  rate  of  speed  of  the 
train  at  the  time  of  the  accident  fixed  by 
the  witnesses  is  12  miles  an  hour,  and  the 
highest  35  miles.  Dr.  McDonald,  when 
found  after  being  struck,  was  a  few  feet 
to  the  east  of  the  crossing;  some  eight 
feet  south  of  therallroad,  his  feet  towards 
the  track.  His  hat  was  found  on  the 
north  side  of  the  track.  These  are  the 
principal  facts,  and  enough  to  make  intel- 
ligible the  Issues  raised  t>y  the  assign- 
ments of  error.  The  verdict  and  Judg- 
m>>nt  were  for  defendant,  and  pluintlRs 
appealed.  The  court  Instructed  the  Jury 
In  the  third  paragraph  of  the  charge  as 
follows:  'The  running  by  defendant  of 
trains  upon  Its  track  was  authorised  by 
law,  and  the  law  did  not  impose  any  rule 
as  to  the  rate  of  speed  of  such  trains. 
The  defendant  was  entitled  to  Its  track 
for  Its  trains  to  rnn  npon,  and  its  serv- 
ants and  agents  In  charge  of  a  running 
train  had  the  right  to  act  upon  the  pre- 
sumption that  the  right  of  way  for  trains 
would  be  respected  by  persons  approach- 
ing the  track.  This,  however,  would  not 
excuse  the  running  npon  and  over  a  per- 
son upon  the  track.  It  was  the  duty  of 
the  servants  and  agents  of  defendant  in 
charge  of  a  running  train  on  its  tracK, 
at  all  times,  and  especially  In  passing 
through  towns  and  villages,  and  In  ap- 
proaching crossing  places  on  Its  track 
where  people  were  accustomed  to  pass, 
to  keep  a  lookout,  and,  if  a  person  was 
seen  upon  the  track  and  in  danger,  to 
check  up  or  halt  the  train  It  it  could  be 
done  by  the  exercise  of  ordinary  care,  and, 
by  the  use  of  ordinary  means,  to  avoid 
inflicting  Injury  upon  such  pt-rgon." 

The  tirst  aHslgnmentof  error  reads  thus: 
"(1)  The  court  erred  In  the  third  para- 
graph of  Its  charge  In  stating  the  law  to 
be  as  follows:  'The  running  by  defendant 
of  trains  upon  Its  track  was  authorixed 
by  the  law,  and  the  law  did  not  Impose 
any  rule  as  to  the  rate  of  speed  of  such 
trains,'  In  this:  Thac,  while  there  Is  no 
statutory  regulation  of  the  rateofspeod 
at  which  trains  may  be  run,  the  low  does 
require  that  parties  operating  trains  shall 
at  all  times  have  the  same  under  their 
control  and  government,  and  especially  is 
this  so  when  crossing  public  roads  and 
thoroughfares,  and  entering  and  going 
through  towns  and  villages,  and  ap- 
pronching  the  depots  of  the  road  and  oth- 
er public  places  to  which  people  are  Invited 
by  the  railroad  company."  Hutto,  It 
seems,  was  not  incorporated,  or,  if  it  was, 
no  ordinance  was  shown  regulating  the 
speed  of  trains  In  passing  through  town, 
nor  is  there  any  statute  upon  tlie  subject; 
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bat  from  tbic  It  cannot  l>e  implied  that 
there  is  oo  law  regulating  theraieof  ispeed 
of  trains  in  pausing  ttarungb  cities  and 
towns,  nr  tliat  the  parties  controlilng 
them  eonid  ran  them  as  fast  as  they 
pleased,  even  at  the  rlsic  of  imperiling  the 
ilveti  ol  persons  lawfuiiy  using  the  crosa- 
ings  or  the  road.  It  might  not  be  negli- 
gence, under  some  circumstances,  to  run  a 
train  at  a  given  rate  of  speed,  when  the 
same  rate,  under  other  cirnamRtancee, 
through  a  city  or  town,  would  be  gross 
negligence.  The  sise  of  the  town,  its 
population,  its  location  in  relation  to  the 
railroaii.  the  frequency  of  travel  across 
the  road,  the  time,  whether  day  or  night, 
and  many  other  inciiients,  would  also  en- 
ter into  the  question  of  negligence,  or 
not.  The  question  is  one  of  fact,  and 
not  of  law.  Circumstances  will  vary 
It.  and  the  )ory  mu^t  be  left  to  deter- 
mine it,  under  proper  Instructions  as  to 
what  constitutes  negligence.  Railway 
Co.  V.  Graves.  59  Tex.  331;  Railway 
Co.  V.  Ounleary,  (III.  Sup.)  22  N.  E.  Rep. 
15;  Guggenheim  v.  Railway  Co..  (Mich.) 
S3  N.  W.  Rep.  166,  fiolluger  v.  Railway 
Co.  (Minn.)  81  N.  W.  Rep.  857:  Winstan- 
ley  V.  Railway  Co.,  (Wis.l  89  N.  W.  Rep. 
856;  Edson  v.  Railway  Co.,  40  Iowa,  47; 
Rridge  Co.  v.  Miller,  39  III.  App.  375. 

The  speed  of  the  train,  nnd  the  obliga- 
tions of  the  company  in  that  respect,  not 
only  affected  the  question  of  its  negligence 
as  charged,  but  also  affected  the  question 
of  contributory  negligence  on  the  part  of 
Dr.  McDonald.  The  obligations,  duties, 
ond  usual  acts  of  the  company  as  to  the 
speed  of  trains  in  the  town  may  serve  to 
explain  his  acts,  and  may  Influence  the 
Jury  charging  or  exonerating  him  from 
contributory  negligence.  At  least.  It  was 
nut  correct  to  exclude  such  matters  from 
their  consideration,  by  the  charge.  Dr. 
McDonald  had  the  right  to  assnme  that 
the  train  would  not  be  run  at  a  rate 
of  speed  in  violation  of  law,  and  that  the 
persons  controlling  it  would  perform  their 
duties,  and  he  had  the  right  to  regulate 
his  own  actions  in  conformity  therewith. 
Hence,  if  it  waH  the  duty  of  the  defendnnt 
to  reduce  the  ordinary  speed  of  truina  in 
passing  through  Hutto.or  in  approaching 
the  depot, Dr.  McDonald  might  have  acted 
upon  the  assumption  that  it  would  be 
done.  If  he  did  ho,  the  jury  may  give  the 
fact  such  Importance  as  may  lie  deemed 
reasonable  in  explanation  of  his  actRupun 
the  issue  of  contributory  negligence. 
Deer,  Neg.  S  16;  Thomp.  Neg.  p.  1 I7J,  $  18. 

The  fifth  paragraph  of  the  court's 
charge  is  tiie  subject  of  an  assignment  of 
error.  It  is  as  follows:  "(6)  It  was  the 
duty  of  the  servants  and  agents  of  defend- 
ant in  charge  of  a  running  train  on  its 
tracit,  on  approaching  a  crossing  upon 
the  track,  to  ring  the  bell  or  blow  the 
whistle  to  indicate  tbp  approach  of  the 
train.  The  use  of  these  signals  is  pre- 
scribed for  the  safety  of  those  In  the  neigb- 
liorbood  of  approaching  trains,  but  the 
lailnre  to  perform  the  duty  of  ringing  the 
bell  or  blowing  the  whistle  would  not  re- 
lieve the  person  in  danger  from  the  duty 
of  using  his  senses  to  ascertain  the  pres- 
ence of  the  approaching  train ;  and,  if  such 
person  was  aware  of  the  presence  of  the 


train,  the  failure  of  the  aervanta  and 
agents  of  defendauta  to  ring  the  bell  or 
blow  the  whistle  would  be  immaterial." 
Tbhi  charge  cannot  be  approved.  The 
faiinre  to  give  proper  aignaia  In  a  particu- 
lar case  may  signify  nothing  from  the 
standpoint  of  the  person  injured  in  Jqdg- 
ing  bla  acts,  but  it  might  Ih»  a  potent  fact 
In  judging  the  acts  of  persona  managing 
the  train,  especially  so  when  considered  in 
connection  with  the  rate  of  speed,  the 
time,  day  or  night,  and  other  (acts  to  be 
decided  by  the  Jury.  One  issue  was  the 
gross  negligence  vel  non  of  defendant's 
servants,  in  the  determination  of  which 
any  omlRsion  of  duty  at  the  time  would  be 
or  might  be  relevant.  On  another  feature 
of  the  case,  the  charge  may  have  been 
misleading.  There  was  testimony  tending 
to  show  that  this  particular  train  acted 
like  a  passenger  train,  by  falling  to  whis- 
tle out  at  the  stock  guard  on  coming  into 
town;  that  Dr.  McDonald  was  informed 
it  was  a  pasfienger  train  iMcanse  of  this 
fact,  and  acted  all  along  upon  that  belief. 
The  charge  may  have  been  construed  by 
the  Jury  as  withdrawing  from  them  this 
feature  of  the  case.  We  do  not  suppose 
the  trial  Jndge  intended  it  to  do  so,  but 
there  was  no  qualification  of  it,  and  the 
jury  may  have  been  misled  by  it.  Of 
course,  the  failure  to  give  proper  signals  is 
not  material  if  it  does  not  aHect  the  caRe. 
or  account  in  some  measure  (or  the  acts  of 
the  partien,  or  characterise  their  acta.  It 
would  be  improper  to  instruct  the  jury 
that  such  omiRslon  would  l>e  negligence 
per  ae  In  a  particular  case,  hut  it  would 
be  equally  Improper  to  instruct  that  it 
would  not  be,  unless  it  clearly  appeared 
that  it  was  immaterial.  Because  of  er- 
rora  above  noticed,  we  are  of  opinion  that 
the  judgment  below  shonld  t>e  reversed, 
and  the  cause  remanded ;  and  it  la  so  or- 
dered. 


MoHLBB  et  aJ.  V.  Wrlok. 

(Court  of  Cteil  Appeal*  of  Texas.    Hov.  18, 
1893.) 

Tbbspam  to  Tbt  Titlb— Fbiob  Location. 

'    In  trespass  to  try  title  it  appeared  that 

Slaintiff  had  title  by  patent  to  the  land  under  the 
.  survey,  made  October  10.  183S,  and  that  de- 
fendant had  title  by  patent  to  the  same  land 
uniler  the  C  survey,  made  October  12,  1838. 
Held,  that  the  S.  surrey,  having  t>een  made  two 
days  prior  to  the  0.  survey,  constituted  an  ap- 
propnatlon  of  the  land  which  would  enable 
plaintiff  to  recover. 

Appeal  from  districtcourt.  Hays  county. 

Trespass  by  F.  Welge  against  William 
Mohler  and  another  to  try  title.  Tried  to 
the  court.  PlaintKf  had  Judgment  for  the 
land,  and  defendants  for  the  value  of  their 
improvements,  from  which  Judgment  de- 
fendants appeal.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Fibber,  C.  J.: 

This  is  a  suit  of  trcspaas  to  try  title  in 
the  ordinary  form,  brought  by  appellee 
against  the  appellants,  seeking  to  recover 
a  part  of  the  F.  M.  Rtovall  survey.  Ap- 
pellants pleaded  not  guilty,  and  also  sng- 
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seated  improvements  in  good  faltb.  A  Jary 
wan  walred,  and  cause  sobinttted  to  the 
court,  which  rendered  a  Judgment  In  favor 
ul  appellee  fur  tbe  land,  and  iu  (avor  of 
appellants  for  the  value  of  their  Improve- 
ments; also  Hading  such  value,  and  tbe 
value  of  the  land. 

FlndinKBuf  fact:  "(1)  That  plaintiff  baa 
title  from  tbe  state,  under  patent  dated 
October  8, 1846,  to  the  southeast  one  half 
of  tbe  F.  M.  Stovall  l,28u-acre  survey  In 
Hays  county.  (2)  That  the  original  field 
notes  of  the  Stovall  survey  show  tbe  sur- 
vey to  have  been  made  by  J.  L.  Linde,  dep- 
uty surveyor  of  Bastrop  county,  on  Oc- 
tober 10,  iHA>*,  and  approved  by  Bartlett 
8ini8,  surveyor  of  Bastrop  county,  on  Oc- 
tober 23, 1838.  (3)  That  tbe  survey  made 
by  the  order  of  the  court  in  tbls  case  by 
County  Surveyor  Otto  Groos  shows  the 
land  set  out  in  plaintiff's  first  amended 
original  petition  to  be  in  possession  of  de- 
fend snts,  and  covered  by  the  F.  M.  Stovall 
iind  C.  Clark  surveys, and  that  neither  sur- 
vi-y  culls  for  the  other.  (4)  That  defend- 
ants have  title  from  the  state,  nnder 
oatent  dated  September  30,  1S45,  to  a  part 
of  the  E.  Clark  three  fourths  league  in 
Hays  county,  and  that  the  land  sued  for 
is  embraced  therein,  and  in  possession  of 
dnfeodants.  (5)  That  the  original  field 
notes  of  the  E.  Clark  survey  show  tbe 
survey  to  have  been  made  on  October  12, 
1838,  by  William  A.  Trace,  deputy  survey- 
or of  Bavtrop  county,  and  approved  by 
Bartlett  iSlms,  surveyor  of  Bastrop  coun- 
ty, on  October  24,  1838.  (6)  That  defend- 
ant Mohler  bought  and  went  into  posses- 
sion of  1,202J^  acres  of  the  Clark  survey, 
enibracing  tbe  land  in  question,  February 
20, 1880,  and  that  defendant  A.  M.  Dagger 
holds  under  bim ;  both  went  Into  posses- 
sion without  notice  of  tbe  adverse  claim, 
and  npon  examination  and  approval  of 
title  by  an  attorney,  and  under  a  survey 
made  by  the  county  surveyor  of  Bays 
county:  and  that  the  improvements  in 
question  were  partly  placed  upon  said 
laud  before  and  partly  after  they  bad  no- 
tice that  plaintiff  claimed  the  land.  (7) 
That  tbe  land-office  map  ofHaysconoty 
shows  the  Clark  to  be  the  elder  survey  by 
its  being  mapped  in  fnil  lines,  and  tbe 
conflict  is  shown  in  dotted  lines  as  to  the 
Stovall  survey.  (8)  Tbat  the  value  of  the 
land  Is  $1.50  per  acre,  and  tbe  valut  of  tbe 
improvements  of  William  Mobler  Is  $110, 
and  of  A.  M.  Dugger,  f25. " 

Sterling  Fisher,  for  appellants.  Owea 
Ford  and  B.  J.  Nelftbbor,  for  appellee. 

FisuER,  C.  J.,  (after  stating  tbe  tacts.) 
The  court  below  found  upon  these  facts 
that  the  Stovall  survey,  being  made  two 
days  prior  to  the  Clark  survey,  consti- 
tuted an  appropriation  of  the  land  by  the 
Stovall,  and  by  reason  of  said  fact  the  ap- 
pellee was  entitled  to  recover.  We  think 
tbe  conclusion  of  tbe  court  In  this  respect 
is  correct.  Tbe  tacts  show  that  tbe  sto- 
vall survey  was  actuRll.T  surveyed  two 
days  prior  to  the  Clark  survey.  No  equi- 
ties are  shown  by  tbe  tacts  tbat  would 
make  the  prior  location  of  the  Stovall 
.yield  to  tbe  subsequent  location  of  tbe 
Clark  survey.  We  find  no  error  in  tbe  rec- 
ord, and  affirm  tbe  Judgment. 


C.  AuLTMAN  &  Co.  ▼.  York  et  ai. 

(Court  (ff  CioU  AppecOg  of  Texcw.    Nov.  18, 
1893.) 

Sals— Bbsach  oy  Warrantt— Waivbr  oy  Con- 
ditions. 

1.  In  a  snit  on  notes  0ven  by  defendants 
in  part  payment  for  the  purchase,  throngh  L., 
plaiutifg  agent,  of  a  threshing  machine,  the 
defendants  set  up  fraud  and  breach  of  war- 
ranty, and  impleaded  L.,  avemng  that  if  the 
verbal  representations  made  by  L.  were  not 
binding  on  plaintiff,  by  reason  of  tbe  written 
contract  of  warranty  given  byplaintiff,  then  L. 
shoold  respond  in  damages.  Tne  testimony  did 
not  show  any  breach  of  warranty  in  the  writ- 
un  contract.  There  was  a  verdict  for  defend- 
ants, ttgainat  L.,  for  the  amount  of  the  notes, 
which  amount  was,  however,  remitted  by  de- 
fendants before  judgment,  and  a  verdict  declar- 
ing that  tbe  notes  sued  on  should  be  canceled. 
Bdd,  that  the  testimony  did  not  sustain  the  vet^ 
diet  and  judgment. 

2.  Where  defendants  purchnoed  of  plnin- 
tiff's  agent  under  a  written  contract  of  war- 
ranty, which  warranty  defendants  knew  waS' 
the  (>iil,v  one  the  agent  was  authorized  to  make, 
a  verbal  ^  contract  of  warranty  by  the  agent, 
different  in  its  terms  from  the  written  one,  will 
not  bind  plaintiffs.  Machine  Co.  v.  Crow, 
(Iowa,)  30  N.  W.  Rep.  609,  followed. 

3.  Where  the  contract  of  warranty  in  the 
pnrchase  of  a  threshing  machine  provides  that 
notice  of  any  defect  in  the  machine  must  be 
presented  in  writing  to  the  selling  company,  the 
seller  is  not  liable  for  breach  of  this  warranty 
unless  the  purchaser  has  complied  with  the  pro- 
visions of  the  warranty,  or  a  waiver  of  such 
provisions  is  shown. 

Appeal  from  district  court.  Lampasas 
county. 

Action  by  C.  Anitman  &  Co.  against  H. 
K.  York  and  others  on  three  promissory 
notes  given  in  part  payment  for  a  thresb- 
ing  machine  purchased  of  plaintifi's  agent. 
From  a  judgment  (or  defendants,  pialatiB 
appeals.    Reversed. 

W,  B.  Abney.  for  appellant. 

Kky,  J.  C.  Aultman  ft  Co.,  a  corpora- 
tion, sued  York  and  John  and  E.  S.  Kirby 
on  three  notes  given  for  part  of  the  pur- 
chase money  for  a  threshing  machine  sold 
to  the  defendants  by  Low  &  Low,  act- 
ing as  agents  for  plaintiff.  The  defenses 
Interposed  were  fraudulent  representa- 
tions and  a  breach  of  warranty.  This  Is 
the  second  appeal,  a  former  Judgment  in 
favor  of  appellees  having  been  reversed. 
C.  Aultman  ft  Co.  v.  York,  71  Tex.  2U1,  »  S. 
W.  Rep.  127.  Over  four  years  after  the  suit 
was  instituted,  and  nearly  five  years 
after  the  sale  was  made,  the  defendants 
Impleaded  Low  ft  Low,  and  averred  that, 
if  the  representations  and  contract  of 
warranty  made  by  them  were  not  bind- 
ing on  the  plaintiff,  then  Low  ft  Low 
should  respond  in  damages,  etc.  Low  & 
Low,  among  other  things,  pleaded  tbe 
two-years  statute  of  limitntion;  and, 
while  this  plea  appears  to  have  been  fully 
sustained  by  tbe  testimony,  there  was  a 
verdict  in  favor  of  tbe  original  defendants 
against  Low  ft  Low  for  $139,  which,  bow- 
ever,  was  remitted  by  the  defendants  be- 
fore Judgment.  The  verdict  also  declared 
tbat  defendants  were  not  liable  on  the 
notes  sued  on,  and  that  said  notes  should 
be  canceled. 

Tbe  testimony  clearly  sbowa  tbat  tbe 
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only  contract  of  warranty  that  Low  & 
Low  were  antborlxed  to  make  for  the 
plaintiff  was  made;  that  eaid  contract 
waa  in  writiuK.  (or  printed,)  and  it  was 
produced  by  defendanta,  and  pat  in  evi- 
dence by  plaintiff.  By  this  iDStrument. 
and  this  alone,  was  the  plaintiff  bound; 
and  ItH  terms  were  as  obligatury  upon 
defendants  as  plaintiff.  Machine  Co.  t. 
Crow,  (lowa.l  :J0  N.  W.  Rep.  00».  The  de- 
fendant John  Kirby  teatitled  that  he  was 
induced  to  purchase  the  machine  by  cer- 
tain verbal  representations  made  by  a 
member  of  the  firm  of  Low  &  Low,  and 
that  he  conaidi-red  them  (Low  &  Low) 
liable  for  all  damaees.  It  was  evidently 
upon  the  theory  entertained  by  this  de- 
fendant that  the  jury  returned  a  verdict 
in  favor  of  the  defendants,  against  Law 
&  Low,  for  $139,  and  not  upon  the  theory 
of  a  breach  of  the  written  warranty  given 
f»y  anpellant.  If  this  was  the  theory  on 
which  the  verdict  asalnst  Low  &  Low 
was  rendered,  then  the  Jury,  to  have  been 
consistent,  should  have  found  for  appel- 
lant against  appellees  for  the  full  amount 
of  the  notes  sued  on.  If,  on  the  other 
band,  the  verdict  was  based  upon  a  breach 
of  appellant's  warranty,  it  Isnotsnpported 
by  the  testimony,  because  the  evidence 
falls  to  show  that  the  written  notices 
required  by  the  contract  of  warranty  were 
given  by  appellees  within  the  timeregulred, 
and  the  question  of  waiver  was  not  sub- 
mitted to  the  jury.  Appellant  is  entitled 
to  Judgment  for  the  full  oniount  of  th^ 
notes  sued  on,  oniesa  appellees  show  a 
breach  of  the  written  contract  of  warran- 
ty; and,  to  show  such  breach,  they  must 
show  compliance  on  their  part  with  those 
parts  of  the  contract  requiring  them  to 
give  written  notices,  return  defective 
parts,  and  that  there  was  not  continued 
use  of  the  machine  after  the  expiration  of 
the  time  named  in  tbn  warranty,  unless  it 
be  shown  that  appellees'  compliance  with 
these  terms  of  the  contract  has  been 
waived.  The  charge  of  the  court  did  not 
cover  all  these  phoses  of  the  caseasclearly 
and  fully  as  it  should  have  done.  Because 
the  verdict  and  Judgment  are  not  sus- 
tained by  the  testimony,  we  reverse  the 
case.    Beversed  and  remanded. 


Stobkr  et  al.  v.  Lank  et  aJ. 

(Court  of  ami  Appeals  af  Texat.    Nov.  17, 

1893.) 

JTTDOMENT — COU.ATEK1L  ATTACK — TROSTS — LIM- 
ITATION o*  Action  —  Sbttino  Asidb  Jdsiciai. 
Salbs. 

1.  When  land  of  a  decedent  has  been  sold 
under  an  order  of  court,  an  action  of  treaipass 
to  try  title  cannot  be  maintained  by  tlie  heirs 
axainst  tiie  purchaser  to  recover  the  land,  on 
the  KTound  that  the  order  of  sale  was  obtained 
by  the  fraud  of  the  purchaser  and  the  adminis- 
trator, since  it  is  a  coUateral  attacli  on  such 
order. 

2.  An  administrator  who  had  made  a  final 
settlement  of  an  estate,  showinK  a  balance  re- 
mainioK  in  his  bands  after  settlinK  ail  claims 
aj^inst  it,  afterwards  filed  an  application  to 
8»il  ii  land  ciTtificatM  >>elon(ring  to  the  estate  to 
pay  alleged  expenses  of  administration,  such 
application  beinjr  of  a  character  to  discourage 
oiMiloi-a  for  the  certificate,  by  showiuR  on  its  face 
a  want  of  knowledge  that  such  certificate  in  fact 


belonged  to  the  ratate  or  really  existed.  L.,  the 
attornpy  nf  the  estate,  kiiowinf;  such  certifieats 
was  OD  file  in  the  general  land  office,  that  tlie 
estate  had  been  fully,  administered,  and  that 
there  was  no  occasion  for  the  sulo  thereof, 
bought  it  in  at  an  inadequate  price,  and  by 
due  process  acquired  title  to  the  laod.  Udd, 
that  such  transactions  on  the  part  of  the  ad- 
ministrator and  L.  were  fraudulent,  and  were 
sufficient  to  impress  such  land  with  a  trust  in 
favor  of  the  heirs  of  the  intestate,  as  against 
the  heirs  of  L. 

3.  Ttev.  St  art.  3207,  provides  that  ac- 
tions other  than  to  recover  land  for  which 
no  limitation  is  otherwise  prescribed,  shall  be 
brought  within  four  years  neit  after  the  right 
of  action  shall  have  accrued.  Beld  that, 
though  such  sta<:ute  includes  an  action  to  set 
aside  a  deed  conveying  land,  it  cannot  be  in- 
volved as  a  bar  to  such  a  proceeding  when 
brought  by  a  married  woman,  when  it  appears 
that  she  was  under  coverture  when  the  right 
of  action  accrued. 

4.  In  a  suit  to  set  aside  a  deed  of  land 
sold  under  order  of  court,  plaintiff  need  not 
tender  the  purchaser  the  amount  bid  by  bim  for 
the  land,  where  such  sale  was  procured 
tlirough  the  purchaser's  fraud. 

o.  A  sale  of  a  part  of  such  laod  by  the 
Durcbaser  for  more  than  the  amount  bid  by 
him  is  also  a  bar  to  his  rights  to  the  purchase 
money  paid  by  him. 

Appeal  from  district  court.  Harriaon 
county,  A.  J.  Booty,  Judse. 

Salt  by  Martha  Storer  and  another 
against  WilllHm  H.  Lane  and  others  to 
try  title  to  recover  certain  land,  or  to  ob- 
tain a  decree  thatdefendents  beconatitat- 
ed  trustees  to  hold  the  title  to  such  laod 
for  plaintiffs.  .ludgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

A/.  Ji,  Gcer,  fur  appellants.  James  Turn- 
er, T.  P.  Honng,  and  Pope,  Lane  A  WU- 
son,  for  appellees. 

Qarrrtt,  C.  J.  Martha  Storer,  Joined 
by  her  husband,  William  Btorer,  brought 
this  action  in  the  district  conrt  nf  Harri- 
son county,  August  I,  1889,  against  Wil- 
liam H.  Lane,  Wade  J.  Lane,  and  Mra.  O. 
P.  Gibbous  aud  her  husband,  C.  R.  Gib- 
bous, as  the  heirs  of  George  Lane,  de- 
ceased, to  recover  2,854  acres  of  land  situ- 
ated in  Uarrison  county,  being  a  part  of 
the  league  and  labor  of  land  patented  to 
Seth  Sheldon,  aa  the  assignee  of  Jose  Ar- 
ocha,  by  virtue  of  certificate  111,  issued  by 
the  board  of  land  commissioners  of  Nacog- 
doches county.  Plaintiffs  in  their  petltloa 
alleged  sole  heirship  of  the  said  Martha 
iStorer  to  the  said  Seth  Sheldon,  and  that 
she  was  entitled  to  the  land  in  her  separate 
right.  The  petition  set  out  the  proceedings 
of  the  probate  court  of  Harrison  county 
in  the  estate  of  Seth  Sheldon,  deceased,  by 
which  tliesald  George Lanebecametbepur- 
chaserof  said  certltlcuie  at  administrator's 
sale:  averred  that  the  said  Lane  was  the 
attorney  of  the  administrator  of  said  es- 
tate, and  became  the  purchaser  of  the  cer- 
tificate for  a  gritssly  Inadequate  price; 
that  the  proceedings  under  which  said  sale 
was  had  were  void,— and  prayed  for  title 
and  pussesslon  of  the  land  as  in  trespass 
to  try  title,  or  that  the  defendanta  be  ad- 
Judged  as  trustees  for  the  henetit  of  plain- 
tiff Martha  Storer;  that  the  said  adminis- 
trator's deed  be  set  aside;  and  for  writ  of 
possession.  Appellees  presented  a  general 
demurrer  to  the  petition,  and  specially  ex- 
cepted, because  (1)  there  was  a  collateral 
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attack  on  tbeindgments,  orders,  and  de- 
crees ot  tbo  probate  coort  o{  Harrison 
county :  (2)  tbe  caaseof  action  was  a  stale 
demand  ;  (3)  uo  fraud  was  alleged  against 
said  Uane  Id  the  purchase  ut  tbe  certifi- 
cate; (4)  there  was  no  proffer  to  return 
the  purchase  money;  (5)  it  did  not  ap- 
pear tliat  the  county  and  district  conrtu 
ot  Harrison  county,  in  which  the  proceed- 
ings in  the  estate  ot  Seth  Sheldon  were 
had,  did  not  have  Jurisdiction  over  waid 
estate.  On  March  21, 1891,  defendants'  de- 
murrers to  the  petition  were  henrd,  and  the 
court  overruled  the  exceptlou  as  tn  stale 
demand,  hut  sustainpd  theKenertil  demur- 
rer and  special  exceptions  numbered  1, !), 
4,  and  5;  and, the  plaintiff  bavlnK  declined 
to  amend,  the  Hult  was  dismissed.  Both 
parties  excepted  to  the  rnliogs  adverse  to 
them.  Plaintiffs  alone  have  asslKned  er- 
ror. The  petition  allegas  that  on  January 
1,  1889,  the  plalntin  Martha  Ktorcr,  In  her 
separate  riKht,  wasseised  and  puHsessed  In 
fee  simple  of  the  lauds  fully  described  in 
the  petition  by  metes  and  bounds;  that 
said  land  was  situated  in   the  county  ot 

Harrison,  and  was  patented  on  the 

day  ot  May,  18H2,  to  8eth  Sheldon,  as- 
sttrnee  of  Jose  Arucba,  by  patent  No.  605, 
vol.  23,  by  virtue  of  headrlght  certificate 
No.  HI, issued  to  Seth  Slieldon,  assignee  of 
Jose  Arocba,  by  board  of  land  comniission- 
ers  of  Nacogdoches  county,  February  1, 
1838;  that  defeudants  unlawfully  entered 
thereon,  eJectinjE  plaintiffs,  and  held  pos- 
session thereof.  It  was  averred, also,  that 
defendants'  possession  was  not  actual; 
that  the  plaintiff  Martha  Storer  was  mar- 
ried to  William  Storer.  on  theSd  day  of 
April,  1S62,  and  that  since  that  date  sbe 
bad  always  tieen  a  married  woman  and  a 
resident  of  Canada;  tlMit  she  was  the  on- 
ly daughter  and  sole  heir  of  Seth  Sheldon, 
and  was  entitled  to  the  land  sued  for  In 
her  Separate  right,  as  the  heir  ot  said  Shel- 
don; that  defendants' pretended  claim  to 
said  land  grew  oat  of  a  sale  thereof  made 
in  the  administration  of  the  estate  of  Seth 
Sheldon,  deceased ;  that  they  claim  as  the 
heirs  of  one  George  Lane,  who  was  an 
attorney  at  law;  tbat  letters  of  adminis- 
tration were  first  taken  out  in  the  county 
court  of  Harrison  county  on  said  estate  In 
ttaeyear  1840,  by  oneChatfield :  that,  in  1806, 
oneT.  A  Harris  liecame  the  administra- 
tor thereof,  and  socontlnued  until  the  day 
of  his  death,  July  25,  1873,  since  which  time 
there  has  been  no  adminlHtration  of  said 
estate,  and  no  necesHlty  for  any,  nor  has 
any  necpssity  existed  for  such  administra- 
tion since  January  30,  18G0,  when  the  said 
Harris  filed  in  said  estate,  after  disposing 
ot  all  the  property  that  bad  tlien  come  in- 
to his  hands,  (and  no  property  iifterwards 
csineinto  his  hands,)  an  itemized  account, 
duly  sworn  to,  showing  tbat  a  balance 
of  $438.36 remained  in  his  hands,  after  pay- 
meat  of  all  debts,  claims,  and  expenses. 
Jt  was  alleged,  farther,  tbat  the  said 
George  Lane  was  the  attorney  tor  said  es- 
tate from  May,  1847.  until  November,  1H71, 
and  was  cognizant  of  all  thefacts  pleaded. 
That  the  said  certificate  had  never  been 
Inventoried  as  the  property  of  said  estate, 
but  on  August  20,  1867,  an  application, 
sworn  to,  was  filed  for  the  sale  of  said  cer- 
llflcate.    Said  application  recited  that  th« 


administrator  was  Informed  that  bis  In- 
testate had  some  claim  to  or  interest  In 
the  said  headright  certificate  No.  11<. 
That  be  did  not  have,  nor  bad  be  ever 
bad.  any  papers  showing  what  that  inter- 
est was.  or  In  any  manner  relating  there- 
to; did  net  know  tbe  nature  or  extent  of 
the  interest;  did  not  know  where  the  cer- 
tificate was.  and  bad  never  sran  it.  He 
represented  that  all  tbe  debts  of  said  es- 
tate bad  been  tnlly  paid  oil  and  die- 
charged,  except  some  that  had  been  re- 
fused payment,  and  a  portion  of  the  ex- 
penses  o(  administration,  which  remained 
nnpaid.  That  afterwards,  on  May  19, 
1871,  said  Lane  filed  an<ither  application 
In  said  estate  to  sell  said  certificate.  Tbat 
It  referred  to  the  application  filed  August 
20, 1807,  and  made  it  a  part  thereof,  and 
represented  that  thefacts  in  tiHtd  petition 
still  existed.  That  an  order  of  sale  had 
been  made,  but  no  sale  had  ever  been 
made  thereunder.  That  the  same  cause 
existed  forsaidsale,  to  wit,  the  payment  of 
a  portion  of  tbe  expenses  of  administra- 
tion ;  and  asked  for  a  renewal  of  the  pre- 
vious order  of  sale.  That  noanfflcient  no- 
tice of  said  application  for  sale,  or  of  tbe 
sale  thereafter  made,  was  given.  It  was 
farther  alleged  that  the  district  court  of 
Harrison  county,  which  then  had  jurisdic- 
tion of  probate  matters,  made  at  order, 
July  1, 1871,  on  said  application,  directing 
a  sale  of  said  certificate,  and  that  a  sale- 
thereof  was  made  on  the  first  Tnesday  in. 
August,  1871;  that,  when  said  sale  was- 
made,  the  said  certificate  was  not  in  tbe- 
posaession  of  said  Harris,  but  the  said 
Lane  had  learned  by  correspondence, 
through  an  agent,  and  knew,  that  it  was 
on  file  in  the  general  land  oflBce  at  Austin, 
and  bid  in  said  rertifica''e  at  said  sale,  for 
himself,  at  the  sam  of  fSOU;  tbat  a  sworn 
report  of  said  sale  was  returned  by  said 
administrator  September  26,  1871,  and 
without  a  continuance  thereof  for  one 
term,  as  required  by  law,  the  sale  was 
confirmed  by  the  court  November  20, 1871, 
and  on  December  4. 1871,  said  administra- 
tor executed  a  deed  to  said  Lane  for  said 
certificate,  which  said  deed  was  never  re- 
corded until  May  19, 1882;  that  all  of  the 
papers  in  connection  with  said  sale  are  in 
the  handwriting  of  said  Lane,  and  be  rep- 
resented the  administrator  therein;  that 
tbe  price  at  which  said  certificate  was 
bought  was  grossly  Inadequate;  that  it 
was  worth  the  sum  of  S5,000.  Plain tiffa 
averred  that,  by  reason  of  tbe  facts  al- 
leged, the  said  sale  was  void,  and  that  th9 
title  to  said  certificate  never  passed  to  tha 
said  Lane;  that  said  Lane  died  in  1886, 
and  left  the  defendants  as  his  sole  heirs, 
and  tbat  their  claim  Is  by  inheritance 
from  said  Lane;  that  during  his  ittetlm* 
said  Lane  sold  the  remainder,  to  wit,  one 
half  ot  said  certificate,  which  was  located 
on  other  lands,  and  was  worth  far  more 
than  the  sum  of  $300,  pretended  to  have 
been  paid  by  him  for  said  centiflcate  at 
said  sale;  that  both  said  Lane  and  said 
Harris  knew  there  was  no  necessity  lor 
the  sale  of  aald  land,  and  tiiat  pialBtitf 
Martha  Storer  was  the  heir;  tbat  after 
■ale  on  April  22, 1872,  said  Lnne  wrote  a 
letter  of  Inquiry  to  thechildren  or  relative* 
Of  Seth  Sheldon,  deceased,  and  admitted 
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the  claim  of  plaintltfa  to  property  In  the 
said  estate;  that  after  sale  no  other  ac- 
tion whatever  was  taken  In  said  estate, 
and,  at  the  time  thereof,  said  certificate 
waa  the  only  property  that  belonged 
thereto.  Plaintiffs  prayed  Judgment  as  la 
trespaes  to  try  title,  or  that  defendants 
tie  estopped  from  asserting  any  title  to 
said  land,  or  that  defendants  be  eonstl- 
tnted  trustees  for  plaintiffs'  benefit,  or 
that  the  title  to  said  land  be  adjndged  to 
ibe  in  piaintllfii,  and  dlvRsted  out  of  defend- 
ants; that  any  deed  from  the  adralnlRtra- 
4or  to  Lane  be  canceled,  and  held  for 
oaught;  and  that  plaintiffs  hare  the  title 
«nd  poHSPHslon  of  said  land;  tor  writ,  poa- 
cession.  costs,  and  such  ottier  and  furtlier 
velief  as  the  case  demanded. 

As  a  collateral  Httacl{  upon  the  orders, 
Judgments,  and  deci-ees  of  the  probate 
court  ot  HarriHon  county,  made  In  the 
estate  of  iSeth  Sheldon,  deceased,  plaintiff 
Martha  Storercould  not  maintain  hersoit. 
The  recovery  ot  the  land  in  an  action  of 
trespass  to  try  title  would  Involve  the 
nullity  of  the  order  of  the  court  directing 
the  sale  of  the  land,  and  the  decree  ot  con- 
firmation of  the  sale,  and  directing  a  deed 
to  be  executed  by  the  administrator  to 
the  purchaser,  George  W.  Lane.  At  the 
time  tlie  application  upon  which  the  sale 
was  ordered  was  wade,  the  probate  law 
of  1870  WHS  In  force,  and  It  did  not  pre- 
scribe what  the  application  should  con- 
tain, as  the  law  now  In  force  docs.  Gillen- 
waters  v.  Scott,  62  Tex.  672.  If  we  treat 
the  sale  aa  one  of  personal  property,  being 
a  land  certiflcate,  there  was  not  even  the 
necessity  of  obtaining  an  order  of  sale.  2 
rasch.  Dig.  arts.  r>6i!9-5633.  From  the  peti- 
tion it  appears  that  tlie  administration  of 
the  estate  had  been  pending  for  a  number 
-of  years,  and  that  a  reporf,  filed  hy  tiie 
administrator  In  1860,  showed  a  l)alance 
due  the  estate  of  f438.36,  alter  payment  of 
all  the  debts  and  expenses  of  ndministra- 
tion ;  yet  tlie  application  madefor  the  sale 
of  the  land  purported  to  be  lor  the  pay- 
ment of  the  expenses  of  administration, 
and  a  purchaser  need  notlooic  beyond  the 
application  and  orders  of  court  to  ascer- 
tain wheth>-r  or  not  tliecourthad  jurisdic- 
tion to  niiike  the  order  of  sale.  Property 
belonging  to  the  estate  maybe  sold  for 
the  payment  of  expenses  of  administra- 
tion. If  this  was  only  an  action  of  tres-, 
pass  to  try  title  to  recover  the  land  sold 
in  accordance  with  the  application  and 
orders  In  the  estate  of  Setli  Sheldon,  de- 
4>eased,  we  should  hold  that  it  was  a  col- 
lateral attacic  on  the  proceedings  of  the 
probate  court  ot  Harrison  county,  and 
that  the  court  below  did  not  err  In  sus- 
taining the  defendants'  demurrer;  but  it 
Is  also  sought  to  set  aside  the  deed  execut- 
ed by  Harris,  as  administrator  of  the  es- 
tate of  Seth  Sheldon,  deceased,  to  George 
W.  Lane,  the  ancestor  of  the  defendants, 
In  pursuance  of  proceedings  in  said  estate, 
which.  If  had  as  alleged,  were  fraudulent. 

While  the  fraud  Is  notalleged  eoaomloe, 
still  facts  are  alleged  which  would  consti- 
tute fraud,  and,  such  being  the  case,  it  is 
unnecessary  to  charge  the  fraud  as  a  con- 
clusion. Plaintiffs  alleged  that  Lane  was 
the  attorney  for  the  administrator  of  the 
estate;  that  in  1860  an  account  had  been 


filed  showing  that  the  estats  had  been  folly 
administered,  and  that  there  was  a  balance 
In  the  bands  ot  the  administrator;  that 
In  1867  an  application  was  made  to  sell 
the  certiflcate  to  pay  expenses  of  adminis- 
tration, which,  on  its  face,  discouraged 
bidders  for  the  certiflcate,  by  showing  a 
want  of  Itnowledge  as  to  its  actual  exist- 
ence or  ownership;  that  In  1871  this  ap- 
plication was  renewed,  and  the  certificate 
sold,  while  Lane  In  fact  knew  that  the 
certificate  was  on  file  In  the  generni  land 
office,  and  was  cognisant  of  all  the  facts 
with  respect  to  the  administration,  and 
that  no  occasion  existed  tor  the  sale  ot 
the  certificate;  thnt  he  bought  theeertifl- 
cnte  at  administrator's  sale,  tor  a  grossly 
inadequate  price,  procured  a  confirmation 
of  the  side,  had  a  deed  executed  to  himself, 
and  afterwards, in  1862,  procured  a  patent 
for  the  liind,  and  not  until  then  did  he  re- 
cord his  deed.  No  otiier  proceedings  were 
had  in  the  estate,  after  the  account  filed  in 
1860,  except  to  sell  the  laud  certificate,  and 
the  papers  in  connection  therewith  were 
alleged  to  be  in  the  hand  writing  ot  Lane. 
The  admlnlstratordied  in  1873,  since  which 
time  There  had  been  no  administration. 
Unexplained,  theseallegatlons  would  show 
fraud  on  the  part  of  tbeadministratoraiid 
Lane  In  the  proceedings  resulting  in  the 
sale  of  the  certificate.  In  McCamphell  t. 
Durst,  73  Tex.  420, 11  S.  W.  Rep.8SU,  it  was 
held,  In  a  similar  case,  that  it  was  a  direct 
proceeding  to  vacate  the  deeds,  which  In- 
cluded the  deed  of  the  administrator  of 
Dnrst's  estate,  and  that  it  might  lie  done, 
if  the  facts  alleged  wure  true,  although 
the  orders  in  probate  stood.  Without  de- 
termining, however,  whether  the  facts  In 
this  case  would  autliorise  the  setting  aside 
of  the  deed,  we  arffciearly  of  the  opinion 
that  they  are  sufficient  to  charge  t be  de- 
fendants as  trustees  of  the  legal  title  for 
the  benefit  of  the  plaintiff  Martha  Storer. 
Martin  v.  Robinson,  87  Tex.  i)69-:)»l,  8  S. 
W.  Bep.  55U;  Fisher  v.  Wood,  Co  Tex.  Wi. 
As  shown  by  the  authorities  citPd,  tnis 
does  not  violate  the  principle  that  the  pro- 
ceedings ot  a  court  of  competent  jurisdic- 
tion may  not  be  collaterally  attacked;  for 
the  proceedings  leading  to  the  sale,  and 
investing  the  purchaser  ot  the  land  with 
the  legal  title,  may  stand,  and  yet  the 
holder  of  the  legal  title  may  be  constitut- 
ed a  trustee  for  the  benefit  of  the  equitable 
owner.  The  facts  alleged  In  the  petition 
are  sufficient  to  charge  the  defendants  as 
trustees  of  the  legal  title  for  the  benefit  ot 
plaintiff  Martha  Storer,  and  the  defend- 
ants* demurrer  should  have  been  overruled 
unless  It  appears  from  the  petition  that 
the  demand  Is  stale.  The  conrt  below 
overruled  the  defendants'  exception  set- 
ting up  stale  demand,  and  there  is  no 
cross  appeal,  but,  If  the  judgment  can  be 
sustained  on  that  ground,  we  are  not  con- 
cluded from  a  consideration  thereof,  be- 
cause the  court  below  did  not  consider 
that  It  presented  a  defense,  especially 
since,  under  our  practice,  this  defense  ma,7 
be  raised  by  a  general  demurrer,  an 
seems  to  ha  ve  been  done  in  Smith  v.  Hamp- 
ton, 13  Tex.  459.  At  the  time  of  the  pro- 
ceedings in  the  estate  ot  Seth  Sheldon,  de- 
ceased, which  resulted  in  the  sale  ot  the 
land  certiflcate,  the  plaintitf  was, and  con- 
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tinued  to  be  ap  to  the  time  of  the  ineitlta- 
tlun  o{  tbiB  Boit,  a  married  woman.  8be 
was  married  to  ber  coDlaintIB  in  1062. 
Lane'H  deed  for  the  certificate  wan  ezeeat- 
ed  In  December.  1871.  It  does  not  appear 
ivhen  tbe  laud  was  located,  bat  It  was 
patented  In  May,  IH82,  and  the  deed  frmn 
tbe  administrator  to  Lane  was  recorded 
in  1882.  Prior  to  the  adoption  of  the  Kn- 
vieed  Statutes  in  1879,  there  was  no  law 
iixlng  a  period  of  limitation  to  un  action 
ot  tbia  character,  and,  when  tbe  defense  of 
etale  demand  wan  invoiced,  It  was  uvual 
to  apply  tbe  luneeet  period  at  limitation 
by  analo|{y  to  the  stotote  to  determine 
when  the  demand  tvould  hecome  stale.  It 
it  should  be  granted  that  there  are  no  elr- 
L-uraHtaucea  sbown  In  the  petition  as  an 
excuse  why  tbe  plea  of  staledemand  should 
not  be  Invoked, and  that  equity  would  not 
follow  tbe  law  in  excepting  a  married  wo- 
man from  tbe  application  of  tbe  principle, 
yet  less  than  10  years  had  elapsed  when 
the  Itovlaed  Statutes  were  put  in  force. 
By  the  iievised  Statutes,  the  indefinite 
equitable  defense  of  stale  demand  was 
eliminated  from  the  body  ot  our  law;  and, 
instead  of  meeting  such  a  plea  now  witb 
escases,  it  should  be  met  witb  legal  excep- 
tions, as,  for  example,  coverture  or  infan- 
vy.  Article  3207  of  the  Revised Statntesis: 
"  Every  action  other  than  for  the  recovery 
of  real  estate,  for  which  no  limitation  Is 
otherwise  prescribed,  shall  he  brought 
within  foor  years  next  after  tbe  right  to 
bring  the  same  shall  have  accrued,  and 
not  afterwards."  This  article  includes 
the  plaintllfs'  cause  uf  action.  Stale  de- 
mand bad  not  run  against  Mrs.  Storer 
when  this  law  took  efleet.  It  provided  a 
law  of  limitatlou.  Instead  of  the  equitable 
stale  demand,  wbtcb  is  met  by  the  fact 
that  the  plaintiff  Martha  Storer  Is  a  mar- 
ried woman,  and  the  statu te  was  never 
set  in  operation  against  her.  It  was  not 
necessary  for  the  plaintiffs  to  tender  back 
the  fHOO  pnrcbase  money  bid  by  Lane  for 
the  land  certificate,  for  tbe  double  reason 
that  the  purchase  appeared  to  be  fraudu- 
lent, and  he  bad  already  disposed  of  and 
conveyed  more  of  the  land  in  value  than 
tbe  amoantof  tbe  bid.  Tbe  coart  erred  in 
nnatalning  tbe  demurrers  of  the  detend- 
aiits,  because  the  plaintiffs'  petition 
showed  a  good  cause  of  action,  and  the 
Juiigment  of  the  court  below  will  be  re- 
versed, and  tbe  cause  remanded. 


INTBRNATIONAU  ft  G.  N.  RT.  OO.  T.  LOOK. 

(Court  of  OivU  Appeal*  of  Tmat.    Nov.  88, 
1893.) 

DA-Mieis— liOss  or  Tims— Ixbtroctioxs. 
In  an  action  for  personal  injuries,  an 
iiiBtruction  tliat  the  jury  must.  In  estimating 
tbe  damages,  consider  plaintifTs  loaa  of  time, 
is  erroneons,  where  there  was  no  evidence  show- 
ing tbe  value  of  the  time  lost  by  plaintiff  wliile 
disabled  from  attending  to  business. 

Appeal  from  district  court,  Haysconnty. 

Action  foi  damages  by  W.  W.  Lock 
against  tbe  International  ft  Great  North- 
ern Railway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Tboa.  U.  Franklta,  lor  appellant.  O.  T. 
Brown,  lor  appellee. 


PiSHBR,  C.  J.  This  suit  is  by  appellee  to 
recover  ot  appellant  f751.70  as  damages 
claimed  to  have  been  anstalned  by  bim  on 
account  of  personal  injuries  received,  re- 
solting  from  a  wreck,  while  appellee  was 
a  passenger  on  board  of  appellant's  train. 
A  trial  resulted  in  a  verdict  and  lodgment 
in  appellee's  favor  for  $118.75. 

The  filth  paragraph  of  the  charge  of  tbe 
trial  court  Is  as  follows:  "If  you  ehonld 
find  for  the  piatntlR,  you  will  assess  sncb 
damages  as  the  evidence  shows  he  has  ac- 
tually sustained  as  the  result  of  the  inju- 
ries received.  In  estimating  such  damages, 
you  will  consider  his  loss  ot  time  and 
medical  expenses, "  etc.  This  charge  is  ob- 
jected to  as  erroneous  because  there  is  no 
evidence  showing  tbe  value  of  the  time 
lost  by  appellee  during  tbe  period  in  which 
he  was  disabled  from  attending  to  busi- 
ness. Tbe  evidence  shows  that  tbe  appel- 
lee was  a  farmer  and  stock  raiser,  and 
was  also  engaged  in  buying  and  selling 
stock.  There  Is  no  evidence  showing  what 
the  value  •!  his  services  and  attention  to 
bis  business  was,  nor  Is  there  any  evidence 
in  the  record  showing  the  value  of  the  time 
he  lost.  It  was  error  to  give  the  charge 
complained  of.  We  find  no  error  present- 
ed by  the  remaining  assignments  of  error. 
Tlie  judgment  of  the  court  below  la  re- 
versed, and  tbe  caase  remanded. 


St.  Louis  Cattlr  Co.  t.  Vahoht. 

(Court  t(f  ClioU  Appeals  of  Taeas.    Nov.  99, 

1893.) 

,    TSE8P188  TO  TRT  TlTLB— RSCOVSBT  0»  RSKT. 

Where  defendant,  in  fencing  its  tract  of 
land,  inclosed  a  smaller  trac^  belonging  to 
plaintiff,  and  nsed  the  entire  inclosure  for  gras- 
ing  as  its  own,  defendant  is  liable  for  rent  in 
trespass  to  try  dtle,  though  it  never  disputed 
plaintiff's  title  or  right  of  possession. 

Appeal  from  district  conrt,  Mitchell 
county;  William  Kbnxedt,  Judge. 

Trespass  to  try  title  by  M.  8.  Vangbt 
against  tbe  St.  Lonis  Cattle  Company. 
Plaintiff  bad  Judgment,  and  defendant  ap- 
peals.   Affirmed. 

Alexander  A  Campbell,  for  appellant. 
C.  H.  Earnest  and  Smallwood  A  Smith, 
for  appellee. 

Takuton,  C.  J.  The  appellee,  Michael 
S.  Vangbt,  recovered,  in  tbe  district  conrt 
of  Mitchell  county,  in  this  action  of  tres- 
pass to  try  title,  a  Judgment  against  the 
appellant  for  a  section  ot  land  Involved 
in  tbls  salt,  and  a  further  Judgment  In  tbe 
sum  of  f 78.95,  the  value  of  the  use  and 
occupancy  of  said  land  for  two  years  pri- 
or to  the  Institution  of  said  salt.  From 
this  Judgraent  the  appellant  prosecutes 
tbls  appeal. 

Tbe  defendant  pleaded  a  disclaimer  as 
to  tbe  title  and  possession  of  the  survey 
sned  for,  and  denied  possession  of  it. 

Conclvsions  of  fact:  (1)  Plaintiff  was 
and  Is  tbe  owner  of  tbe  section  of  land 
sned  for.  (2)  Since  May  4, 1887,  two  years 
prior  to  tbe  Institution  of  this  salt,  the 
said  tract  of  land  has  been  within  tbe  in- 
closure  ot  the  St.  Louis  Cattle  Company. 
(8)  The  inclosnre  ot  said  cattle  company 
Is  nsed  by  tbe  same  as  a  pasture,  and  tbe 
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cnttle  of  aalrl  company  were  permitted 
to  graze  upon  t be  said  survey  In  contro* 
versy,  as  well  as  upon  any  other  portion 
of  tbe  land  iucloeed  in  their  pasture;  the 
outer  bouadariea  ol  the  tract  saed  for 
having  never  been  fenced.  (4)  TbK  rental 
Tulue  of  the  land  in  controversy  for  the 
two  vears  prior  to  the  institution  of  tlie 
anit  is  f7S.95.  (5)  The  paHture  of  the  8t. 
LouIh  Cattle  Company  conHixta  of  75,(H)Uor 
100,001)  acres  of  land,  with  a  large  number 
of  cattle  in  tbf*  same.  (6)  Before  tbe  pas- 
ture was  fenced  by  the  company,  tlie 
southern  line  thereof  bad  been  fenced  by 
the  Lucerne  Cattle  Company.  A  consid- 
erable portion  of  the  eastern  boundary 
thereof  had  also  been  fenced  by  the  Lo- 
cerne  Cattle  Company,  tbe  fence  so  built 
being  still  owned  by  tbe  Lucerne  Compa- 
ny. (7)  A  portion  of  tbe  western  bound- 
ary of  said  pasture  had  been  fenced  by 
the  Iowa  Cattle  Company,  and  was  and  is 
still  the  property  of  salil  Iowa  Company. 
(8)  The  St.  Louis  Cattle  Company  used 
these  fences,  and  asnisted  in  keeping  them 
in  repair.  The  balance  of  the  Incloaure 
was  fenced  by  said  company  In  the  spring 
of  18»7,  no  part  of  said  fence  being  upon 
tbe  land  sued  for.  (»)  Tbe  St.  Louis  Cat- 
tle Company  built  and  established  gates 
every  three  miles  around  its  pasture,  and 
ingress  and  egress  through  said  gates  to 
and  from  the  land  sued  for  has  never  been 
denied  to  the  plaintiff.  (10)  The  St.  Lou- 
is Cattle  (Company  notified  the  agents  of 
plaintiff  that  h«  could  at  any  time  take 
possession  of  bis  land,  and  protect  and 
use  the  same,  and  that,  if  inclosed  v\'ithin 
Jta  pasture,  this  was  only  so  done  that 
the  company  might  use  and  enjoy  Its  own 
lands  as  a  pasture,  such  being  the  pur- 
pose for  which  they  were  purchased ;  and 
that  the  company  could  not  pay  rent  for 
tbe  plaintiff's  tract,  as  it  had  been  advised 
that  it  was  not  liable  for  rent.as  demand- 
ed by  plaintiff's  agents,  under  tbe  circum- 
stances of  Its  Inclusnre. 

Conclusions  of  law:  The  two  assign- 
ments of  error  filed  by  the  appellant  com- 
plain of  the  action  of  the  court  in  instruct- 
ing tbejur.v  as  shown  b.y  tbe  third  para- 
graph of  its  charge,  and  In  refusing  tbe 
special  charge  askpd  by  the  defendant. 
Tbe  third  paragraph  referred  to  Is  as  fol- 
lows: "If  you  find  from  the  evidence  that 
the  defendant  built  and  erected  a  fence 
cnmpletel.y  inclosing  a  quantity  of  land, in 
which  IncloMure  it  embraced  tbe  survey 
sued  for,  and  yon  find  defendant  Ut  using 
the  land  sued  for  in  tbe  same  manner  it  is 
using  tbe  other  part  of  snob  larger  inclo- 
aure, tor  tbe  grazing  of  cattle,  then  the 
defendant  is  in  possession  of  said  survey 
No.  23;  and  If  you  so  find  you  will  also 
find  for  plaintiff  the  valne  (if  any)  of  the 
use  and  occupation  of  said  survey  No.  28 
for  tbe  time  tbe  said  survey  has  been  so 
embraced  and  used,  not,  however,  giving 
tbe  value  of  the  use  and  occupation  for  a 
longer  time  than  from  May  4.  1S87,  (a 
date  two  years  prior  to  tbe  bringing  of 
the  suit,)  to  the  present  time."  The  spe- 
cial charge  referred  to  is  as  folio wa :  "It 
tbe  defendant,  in  inclosing  its  own  land, 
which  surrounded  the  land  of  plaintiff, 
necessarily  inclosed  the  land  of  plaintiff. 
but  made  no  claim  of  title  to  same,  and 


placed  none  of  its  fences  on  pliilntitf's. 
land,  and  did  not  refuse  plaintiff  the  nse 
and  orcopatlon  thereof,  but  olTerpd  bim 
free  accese  thereto,  tbe  plaintiff  could  not 
be  allowed  to  recover  rent. " 

In  this  state,  on  account  of  thecondltion. 
whieb  has  existed  from  time  immemorial, 
of  tbe  grazing  lands,  the  owner  of  suck 
pro|>erty  cannot  complain,  as  long  as  it  re- 
mains a  portion  of  the  "commons,"  that 
tbe  cattle  of  another  should  roam  over  It, 
and  graze  npon  It,  at  will.  Da  vis  r.  Davis. 
70  Tex.  123,  7  S.  W.  Rep.  826;  Buford  v. 
Houtz,  133  D.  S.  8-20,  10  Sup.  Ct.  Rep.  305. 
This  doctrine,  however,  does  not  author- 
ize the  owner  of  cattle,  by  affirmative 
conduct  on  his  part,  to  appropriate  the 
nse  of  such  lands  to  his  own  benefit.  He 
will  not  be  permitted  thus  tu  Ignore  the 
truth  that  ever.v  one  is  entitled  to  the 
exclusive  enjoyment  of  his  own  property. 
In  this  case,  the  appellant,  by  means  of 
fences  constructed  or  maintained  by  it.  In- 
closed tbe  land  of  the  appellee  in  such 
manner  as  to  reap  from  it  tboRe  benefits 
which,  as  a  rule,  are  incident  exclusively 
to  ownership.  The  use  and  enjoyment 
of  the  property,  under  such  circumstan- 
ces. Import  necessarily  tbe  Idea  of  liabili- 
ty. .The  charge  complained,  of  involves 
the  conclusions  renclied  by  us,  and  are- 
therefore,  in  our  opinion,  proper.  It  hence 
follows  also  that  the  Instruction  request- 
ed was  correctly  refused. 

The  judgment  is  atflrmed. 

Hbad,  J.,  not  sitting. 


Williams  t.  Bennett  et  «/, 

(Court  of  Civil  Appeals  oj  Texas.    Nov.  80, 
lS9-i.) 

Trespass  to  Tkt  Titlb  — RtOBT  to  Bkiho  Bbooxb- 
Suit— Action  bt  Assionbe— Ambxs. 

1.  The  right  of  a  vendor  to  bring  a  second 
snit  in  trespass  to  try  title  is  assignable,  and 
passes  to  his  vendee. 

2.  Under  Const.  1836,  providing  that  "no 
alien  shall  hold  Isnd  in  Texas  except  by  titles 
Rnmnatiii);  directly  from  tbe  govemment  of 
this  republic,"  an  alien  could  take  title  to  land- 
by  deed,  and  his  title  could  be  defeated  only 
by  a  proceeding  in  tbe  nature  of  office  found. 

Appeal  from  district  court,  McT^ennan 
county. 

Trespass  to  try  title  by  Eugene  Williams- 
against  C.  P.  Bennett  and  J.  R.  Bennett 
Judgment   for   delendants.    Plaintiff  ap- 
peals.   Affirmed. 

Alexander,  Wtaters  *  CHmpbeH.  tor  np- 
pellant.    J.  R.  Bennett,  for  appellees. 

CoLLARD,  J.  This  la  a  second  anit  of 
trespass  to  try  title,  brought  by  the  ap- 
pellant against  C.  P.  Bennett  and  J.  R. 
Bennett  for  six  acres  of  land  alleged  in  the- 
petition  to  be  a  part  of  the  Samuel  John- 
son survey  In  McLennan  county.  Defend- 
ants pleaded  not  guilty.  There  was  a 
valid  grant  of  11  leagues  of  land,  inriud- 
ing  the  G  acms  sued  for,  made  to  Mimiel 
Rabago,  September  24.  1834.  Plaintiff 
claimed  tbe  land  by  valid  conveyances 
from  the  only  heirs  of  Kabngo,  who 
died  in  184S.  Kabago,  on  May  25,  1836,  by 
attorney  In  fact,  conveyed  tlie  11  leagues 
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to  Gnillermo  Laguerenne,  who  was  then 

residing  In  thecit.v  uf  Mexico, — an  aiien  to 
Texas.  UefendaotH  iM>t  up  this  crinrey- 
ance  as  an  outstanding  title,  and  It  U  ad- 
mitted that.  If  by  It  J.affuerenne  BC(]uii'ed 
titlt;,  plaintiff  ban  oo  title,  and  cannot  re- 
cover. Defendants  also  set  np  title  uuder 
patent  to  Samuel  Jobnson,— a  Junior  title 
to  tite  Kabagn.  The  cnnrt  below  gave 
judgment  for  the  defendants,  on  the 
ground  that  the  deed  to  Laguerenne  con- 
vener] the  RabaKo  grant  tohiiu,  and  that, 
therefore,  plaintiff  could  not  re«:uver. 
PiBlntiff  appealed,  and  filed  transcript  in 
supreme  court  March  31,  1890. 

The  parties  have  made  an  agreed  case, 
under  rule  SU,  cl.  2.  of  the  saprcnie  court, 
as  follows : 

"In  compliance  with  clause  2 of  rule 59, 
supreme  court.  It  is  agreed  that  there  is 
nu  controversy  as  to  the  facts  In  this 
cause.  The  Issues  presented  are  of  law, 
and  are  clearly  stated  in  the  asnignmbut 
of  errors,  and  are  briefly  herein  set  out: 

"(1>  D-  U.  Williams,  vendor  of  appel- 
lant, brought  bis  action  of  trespass  to 
try  title  to  the  laud  in  controversy  un 
S<>pt«raber  11,  187S,  wblcb  action  was 
finally  decided  against  him.  Decern  her  terra, 
18.S8.  Thereafter  the  said  1>.  H.  Williams 
ronveyod  tbe  land  In  controversy  to  Eu- 
gene Williams,  appellant,  on  March  26, 
1889,  who  on  April  1,  1889,  brought  this 
second  action  of  trespass  to  try  title. 
The  defendants  plead  not  guilty  and  tbe 
statutes  of  limitations,  but  do  not  plead 
res  tulJudicBtB.  The  court  below  con- 
cluded a»  matter  of  law  that,  whIiRt  the 
first  action  of  U.  U.  Williams  suspended 
tbe  statute  of  liuiitatlon.  the  judgment  in 
that  action  against  D.  H.  WilliHma  is  res 
adJndicatH  as  to  bis  vendee,  Eugene  Wil- 
liams, appellant,  on  the  gi-ound  that  a 
plaintiff  is  entitled  to  a  second  action  of 
trespass  to  try  title  under  tbe  law  prior 
to  the  Revised  Statutes  of  1879.  if  his  ac- 
tion was  brouglit  prior  to  1879;  but  his 
vendee,  tbe  appellant  herein,  is  not  enti- 
tled to-a  second  action,  but  is  barred  by 
the  first  adjudication.  The  appellant  as- 
signs as  error  this  conclusion  of  tbe  court, 
as  applied  to  tbe  record  in  this  case,  be- 
cause—i'Yrst.  the  defendants  do  not  plead 
res  adjadicata;  and,  second,  this  conclu- 
BioD  is  not  the  law,  since  appellant  is 
also  entitled  to  a  second  action,  being  the 
vendee  of  the  plaintiff  in  the  first  action. 

"(2)  It  is  admitted  that  appellant's 
title  is  good  from  Miguel  Rabago,  the 
original  grantee,  through  his  only  heir, 
Rosa  Musquia  Rabago,  who,  joined  by 
her  bosband,  Antonio  Cortes,  conveyed 
tbe  land  to  appellant's  vendor,  unless  the 
deed  from  Rabago,  by  Blanco,  to  Gulller- 
mo  Laguerenne,  of  date  city  of  Mexico. 
May  26,  1836,  is  valid.  If  this  deed  passed 
the  title  to  Laguerenne  subject  to  be  de- 
feated by  any  action  of  the  government, 
the  appellant's  title  cannot  be  sustained. 
As  stated  above,  unless  this  deed  is  an 
absolute  nullity,  appellant  has  no  title. 
Appellant  claima  it  Is  void,  if  void,  the 
judgment  should  be  ceverf<ed,aud  rendered 
lor  appellant.  Laguerenne  was  a  resi- 
dent citizen  of  the  city  of  Mexico  and  a 
nonresident  alien  to  Texas  on  May  26, 
183ft,  wben  this  deed  was  execnted  and  de- 


livered to  Min  in  tbe  dty  of  Mexico.  Be- 
ing a  nonresident  alien,  appellant  cliitinB- 
be  could  neither  acquire  nor  bold  title  ta- 
lend,  and  the  sale  to  him  was  a  nullity, 
and  the  deed  void.  The  court  below  con- 
cluded that  the  civil-law  rule  of  law  wa». 
that  a  sale  to  a  oouresident  alien  was  a 
nullity,  bet  this  rule  did  not  'apply  to  the- 
condltion  of  tbe  young  republlc'^and  that 
this  deed  was  valid,  and  passed  tbe  title. 
Appellant  asslgnfi  as  error  theconclrisiona 
— first,  that  a  deed  to  a  nonresident  aliei» 
passed  title  and  was  valid  on  May  25,. 
1836,  whereas  such  sale  was  a  nullity;. 
8«vond,  that  the  civil  law  was  not  applic- 
able to  the  'condition of  the  new  republic" 
on  Mny  25, 1836:  rA/rc/,  that  the  court  con- 
fined his  coni-lusiun  of  law  to  the  civil 
law,  finding  the  civil-law  rule  that  such 
sale  was  a  nullity,  but  that  It  did  not  ap- 
ply to  the  new  republic;  whereas  there- 
were  special  enactments  of  Mexico  and 
Texas,  (declaring  this  to  be  the  law  of 
the  young  republic,)  of  which  tbe  court 
below  took  no  notice  (n  bis  conclusions, 
yet  wbirb.  together  with  thecivil  law.  was- 
the  law  governing  this  question  ou  Ma.r 
25,  WA^.  The  appellee  contends  that  tbe- 
sale  to  Laguerenne  was  not  a  nullity,  bat 
that,  as  at  common  law,  a  defeaHible  title- 
passed  to  him,  subject  to  forfeiture  to  tbe- 
Btate  upon  inquest  of  office,  or  lllce  pro- 
ceeding, which,  never  having  been  done,, 
leaves  the  title  in  Laguerenne's  vendee  a»- 
an  outstanding  title.  It  is  agreed  the 
foregoing  is  a  clear  and  succinct  state- 
ment of  the  points  of  law  Involved  in  tbie- 
reconl." 

The  foregoing  agreement  and  statement 
of  the  case  Ih  duly  signed  by  tbe  attorney* 
for  the  parties. 

Tbe  first  asHlgnment  of  error  by  aptteK 
lant,— that  the  court  erred  in  holding tbat 
the  vendee  of  one  entitled  to  bring  h  see-- 
oud  suit  in  trespass  to  try  title  under  tbe- 
law  could  not  malntalu  tbe  action,— i»  . 
oar  opinion,  ought  to  be  sustained.  Tbe- 
right  of  D.  H.  Williams  to  bring  his  second' 
snit  was  an  assignable  right,  and  passed 
to  his  vendee. 

Tbe  remaiufng  qaestlons  in  the  case  are- 
presented  by  assignment,  as  follows:  Tb» 
appellant  axslgns  as  error:  "(2)  The  find- 
ing and  Judgment  of  tbe  court  tbat  Ba-^ 
bago's  deed  to  Laguerenne  passed  title  to- 
tbe  latter,  whereas  Laguerenne  was  a 
nonresident  alien  to  Texas,  and  could 
neither  acquire  nor  hold  land  In  Texas, 
and  the  sale  and  deed  to  him  were  nul- 
lities. (3)  The  finding  of  tbecourt  tbat  tbe- 
well-known  doctrine  of  tbe  civil  law  (ad- 
mitted by  tbe  court  to  be  that  a  nonresi- 
dent alien  could  neither  take  nor  hold  title- 
to  land)  was  not  applicable  to  tbe  condi- 
tion of  the  young  republic  on  May  25,1836. 
(4)  The  failure  of  tbecourt  to  pass  upo». 
this  question  of  the  sale  to  Laguerenne,  a» 
being  also  governed  by  the  laws  of  Mexico 
and  Texas,  declaring  the  doctrine  of  the- 
civil law,  tbat  such  a  sale  was  a  nullity, 
and  in  confining  theconclnelon  of  la  w, and- 
basing  the  Judgment  of  the  court  alone 
upon  the  conclusion  tbat  the  doctrine  of 
the  civil  law  was  not  applicable  to  tbe- 
condltlons  of  the  young  republic."  Bx 
tbe  constltutlou  of  the  republic  of  Texas, 
adopted  March  17, 1836,  iprior  tu  the  La- 
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gaerenne  deed.)  article  6,  Scbedale,  §  1, 
laws  then  In  force  were  contlnaed  aa  fol- 
io wg:  "That  no  inconvenience  may  arise 
from  the  adoption  of  thla  conatitatlon,  it 
ia  declared  by  tbta  convention  that  all 
lawB  now  in  force  In  Texaa,  and  not  in- 
conaiatent  witti  thie  conatltution,  ahall  re- 
main In  full  force  until  declared  void,  re- 
pealed, altered,  or  expire  by  their  own 
limitation."  1  Piach.  Dl{c.  p.  35.  It  waa 
alao  provided  In  the  aame  conatltntlnn: 
"No  alien  ahull  htild  land  In  Texas  except 
by  titlea  enianutinp  directly  from  the  gov- 
ernment of  thla  republic."  But  alien  heira 
coold  inherit  eatate,  and  were  allowed  a 
reaaonable  time  Id  which  to  take  poaaea- 
elon,  and  diapoae  of  the  aame. 

What  th«  lawa  were  at  the  time  of  the 
adoption  of  tbia  conacitutloii,  nnd  wlilln 
the  forpgoing  provlslona  were  In  force,  and 
eapeclally  the  meaning  of  the  Hrat  provl- 
alon  quoted,  haa  been  tlie  anbject  of  much 
learned  discuaalon  in  the  rourta,  nnd  of 
conflicting  (lecleiona.  The  opinion  of  Chief 
Juatice  Hkmi'Hill.  aa  expreaaed  In  Holll- 
mau  v.  Peeblea,  1  Tex.  674,  evidently  was 
that  an  alien  could  not  acquire  land  In  the 
republic  of  Mexico  after  the  decree  of  the 
12th  of  March,  1S28.  He  aaya:  "But, 
whatever  may  be  the  true  couatructlon  of 
the  lawa  of  Spain  or  of  colonization  on 
the  aubject-niatter,  there  can  be  uu  doubt 
that  the  capacity  of  aliena  to  hold  landa 
In  the  republic  of  Mexico.  If  It  ever  exlated 
under  the  lawa  or  Spain,  wna  extlngnlahed 
by  the  decree  of  12th  of  March,  1828,  (4 
Urdines  Decretoa,  p.  155.)  The  aixth  ar- 
ticle of  thla  decree  la  expreaaed  In  the  fol- 
lowing terms,  viz.:  'Foreignera  Intro- 
duced and  oHtabllahed  in  conformity  with 
the  regnlatlona  preacrlbed,  or  which  afaall 
hereafter  be  preacrlbed,  are  under  the  pro- 
tection of  the  lawa,  and  enjoy  the  civil 
right  conferred  by  tbeae  upon  Mexlcana, 
with  the  exception  of  acquiring  landed 
rural  property,  which,  by  exiating  lawa, 
tboaenntnaturalized  cannot  obtain.'  Ths 
acquiaitlon  of  real  property  ia  not  only 
prohibited,  but  it  is  alao  declared  that  by 
the  lawa  then  in  force  it  could  not  be  ac- 
quired without  natnralizatlon.  •  •  • 
Theprovlalona  of  thiadecree  are  peculiarly 
atern  agalnat  the  acquiaitlon  of  landa  by 
foreignera,  and  anbjecta,  In  Ita  eleventh  ar- 
ticle, all  such  landa  acquired  in  fraud  of 
the  law  to  denunciation  by  any  Mexican 
to  whom  they  ahall  be  adjudged  on  proof 
of  fraud."  HoUlman  v.  Pceblea,  1  Tex. 719. 
Thequeatlon  before  the  court  In  the  above 
caae  waa  one  of  alienage  of  the  plaintiHa 
upon  a  plea  of  alienage  aet  up  by  defend- 
anta,  to  which  the  civil  law  waa  applied, 
and  the  conclnalon  reached  that  the  plea 
of  alienage  waa  properly  auatalned.  But 
it  ahould  be  noted  that  that  anlt  waa 
brought  In  December,  1840,  after  the  com- 
mon law  waa  adopted  In  the  republic  of 
Texaa.  In  Barrett  v.  Kelly,  SI  Tex.  481,  it 
Is  In  effect  decided  thatallenacould  acquire 
land  in  Texaa,  aubject  to  be  diveated  ac- 
cording to  the  lawa  of  Mexico.  In  Clay  v. 
Clay,  26  Tex.  SI, 82.  the  queation  waa, could 
a  nonrealdent  alien  acquire  by  purchaae 
land  in  Coahnlla  and  Texaa,  or  in  Mexico, 
by  deed  executed  In  1830,  recognized  and 
approved  by  the  vendor  up  to  the  time  of 
hla  death,  in  1835?    The  conclusion  of  the 


conrt  was  tbat  he  could  not.  The  reaaon- 
ingof  Chief  Jastice  Hkmphill  in  HoUlman 
V.  Peebles  was  approved,  and  the  court 
said:  "We  cannot  err  in  holding  that  on- 
der  the  laws  of  Mexico  au  alien  waa  inca- 
pable of  holding  real  eatate."  The  court 
qnotes  from  Escricbe  a  law  of  the  republic 
of  Mexico  of  December,  18S5,  providing 
that  "the  foreigner  or  alien  cannot  ac- 
quire real  property  in  the  republic,  unleaa, 
having  been  naturalized,  he  ahall  marry  a 
Mexican,  and  obaerve,  moreover,  that 
which  the  law  pre«icrll>e8  relative  to  these 
acqniaitiona,"  (Eacrlcbe,  word  "Extran. 
Jero,"  p.  668;)  and  alao  cites  (lie  sixth  ar- 
ticle of  the  decree  of  March  12, 1828,  and 
conatruea  both  lawa  aa  prohibiting  aliena 
from  acquiring  real  estate  In  Texaa  at  the 
date  of  the  deed  mentioned.  Thla  holding 
waa  approved  in  Lacoate  v.Odam,26  Tex. 
458.  In  Oatermau  v.  bRldwIn,  6  Wall. 
116,  the  supreme  court  of  the  United  Statea 
held  that  a  deed  to  a  citizen  in  jNew  York 
to  land  In  Texaa,  in  1839,  conveyed  a  good 
title,  aubject  to  be  defeated  only  by  office 
found.  But,  If  thla  were  not  so.  It  ia  aald, 
while  Texaa  waa  a  aepurate  reputilic,  alter 
It  waa  admitted  into  the  Union  the  star  as 
of  the  vendee  was  changed  as  by  naturali- 
zation, which  had  a  retroactive  effect,  so 
aa  to  confirm  the  title.  Id.  122.  Theau- 
preme  court  of  thla  atate,  in  conatruing 
general  provision,  aectlon  10,  of  the  conati- 
tutlon  of  the  republic  of  Texaa,  preacribing 
tbat  "no  alien  ahall  hold  land  in  Texaa  ex- 
cept by  titles  emanating  directly  from  the 
government  of  the  republic,"  adhered  to 
the  holding  in  Ostermun  v.  Baldwin,  that 
a  deed  to  an  alien  waa  only  voidable,  and 
would  protect  him  until  some  proceeding 
on  the  part  of  the  repnblic  agalnat  him. 
The  deed  was  executed  in  1841.  The  same 
doctrine  waa  held  by  our  preaent  supreme 
court  In  the  case  of  Bnkor  v.  Westcott,  73 
Tex.  134, 11  B.  W.  Kep.  167,  where  the  deed 
was  alao  executed  to  the  alieu  in  1841. 
The  court  say  that  the  provision  of  the 
constitution  of  1886  (Gen.  Prov.  J  10)  was 
construed  In  both  the  cases  above  cited, 
—Oaterman  V.  Baldwin.  6  Wall.  116,  and 
Andrews  v.  Spear,  48  Tex.  567.— In  which 
"It  waa  held,  in  effect,  that  a  conveyance 
to  an  alien  during  the  daya  of  the  republic 
waa  aubject  to  be  eacheated  by  a  proceed- 
ing in  the  nature  of  office  found,  at  the  in- 
stance of  the  government,  but  that,  as  be- 
tween the  partiea  to  it  and  their  prlvies.lt 
was  good."  The  court  then  concludes 
"that  under  the  conveyance  Weatcott  [the 
alien]  took  a  title  aubject  to  be  eacheated 
at  the  will  of  the  republic,  and  that,  upon 
annexation,  hia  title  became  indefeaaible.* 
The  deeda  in  both  of  the  foregoing  Texas 
caaea  were  made  in  1841,  after  the  common 
law  waa  adopted,  which  was,  on  this  sub- 
ject, that  an  alien  could  take  and  hold 
land  by  purchase,  subject  to  oOli-e  found, 
bnt  conid  not  Inherit  it,  or  take  by  Impll- 
catlon  of  law  that  which  the  law  would 
escheat  on  proceeding  for  that  purpose. 
The  constitution  was  paramount,  how- 
ever, and  could  not  be  controlled  by  the 
common  law  in  case  of  conflict,  and  we 
do  not  suppose  it  was  allowed  to  do  ao 
in  these  caaea. 

Tt  Is  contended  that  the  laws  of  Mexico 
prohibited    an    alien   from    acquiring  oi 


Digitized  by 


Google 


T«z.) 


WHITE  «.  HOLLKY. 


859 


hulding  land,  and  that  by  article  6,  Sehed- 
nle,  (section  1  of  the  eonatltntion.)  these 
laws  were  adopted  as  then  anrlerstood 
and  administered,  until  repealed.  This 
was  tbn  effect  of  the  prcirision.  In  so  far 
UH  HQcb  laws  were  not  ioroosistent  with 
that  constitution  or  public  policy.  It  was 
not  the  intention  to  destroy  titles  that 
had  matured.  McMnllen  v.  Hodge,  6  Tex. 
35.  But  the  qnentlon  stiil  Is,  what  was 
the  law  of  Mexico  and  of  r^iabuila  and 
Texas?  And  how  was  that  law  affected 
by  the  alien  clause  in  the  constitution? 
The  latest  decisions  of  the  supreme  court 
of  this  state,  above  cited,  have  given  ua  a 
construction,  and  declared  that  an  alien, 
in  so  far  an  «ucb  law  applied  to  the  con- 
dition of  things  lu  the  republic,  could  hold 
real  entate,  and  could  have  good  title,  un- 
til it  was  divested  by  the  government. 
Our  court  is  not  alone  in  this  construction 
of  the  civil  law,  ur  of  that  law  as  ingraft- 
ed upon  the  laws  of  the  republic  of  Texas 
to  1S40.  In  the  case  of  Hammekin  v.  Clay- 
ton, 2  Wood,  887,  a  deed  of  the  lltliofAprll, 
1836,  to  an  alien,  was  under  consideration, 
and  the  court  after  reviewing  the  authori- 
ties, and  especially  the  tenth  general  pro- 
vision of  the  constitution  of  1^6,  decided 
that  the  deed  was  not  void,  and  that  the 
better  view  of  tbe  decisions  of  the  courts 
was  that  under  the  Mexican  law  a  deed 
to  an  alien  vested  title  subject  to  be  di- 
vested by  proceeding  by  the  government 
(or  that  purpose.  The  conflict  in  Holll- 
man  v.  Peebles,  Clay  v.  Clay,  Lacoste  t. 
Odam,  with  Barrett  v.  Kelly  and  Sette- 
gast  V.  Schrlmpf,  35  Tex.  341,  was  die- 
ruMsed.  In  Phillips  v.  Moore,  100  V.S.  208, 
the  question  was  whether  an  ulien  conld 
take  title  under  a  deed  to  land  In  Texas, 
executed  in  May,  1828.  It  was  held  that 
he  could, — a  dnfeaslbletitle,— subject  to  the 
right  of  the  government  to  have  It  vacat- 
ed l>y  some  proceeding  ascertaining  the 
fact.  Here  tbe  Texas  cases  up  to  Bar- 
rtftt  V.  Kelly  were  reviewed,  the  court 
holding  with  that  case,  and  with  De  Merle 
V.  Matbews,  (a  California  case,)  26Cal.  456. 
TIte  court  saya  that  "this  conclusion  Is 
ntrengtbened  by  tbe  act  of  the  Mexican 
congress  of  tbe  12th  of  March,  1828,  in  re- 
lation to  passports,  and  the  mode  of  ac- 
quiring property  by  foreigners."  The 
court  refers  to  the  sixth  article  of  the  de- 
cree, upon  which  so  much  stress  is  laid  by 
(.'bief  Justice  Hrmpbill  in  tbe  Holllman 
Case,  and  continues  an  follows:  "But  yet 
the  eleventh  article  of  the  same  act  de- 
clares that  property  acquired  by  unnatu- 
ralized foreignera  in  fraud  of  the  law  may 
be  denounced  by  any  Mexican,  to  wbom  it 
will  be  adjudged,  as  soon  as  such  fraud  is 
proved.  It  would  thus  se^im  that,  not- 
withstanding the  prohibitory  language  of 
tbe  sixth  article,  title  may  pass  to  a  for- 
eigner nor  naturalised,  though  it  bo  one 
which  is  defeasible  upon  tbe  denunciation 
of  a  private  cltisen."  The  fact  that  proof 
of  fraud  In  tbe  manner  of  acquiring  was 
required  to  enable  a  private  cltisen  to  de- 
nounce. Is  an  indication  that  land  sold  to 
an  alien  did  not  ipso  facto  escheat,  or  re- 
turn to  the  public  domain.  This  Is  the 
Tiew  taken  of  the  act  of  1828  by  tbe  an- 
pri'me  court  of  California  In  the  case  of 
Do  Merle  v.  Matbews,  26  Cal.  477.    "A  de- 


oouncement,"  says  tbeeonrt,  *  was  a  Judi- 
cial proceeding,  and,  thongh  real  property 
might  be  acquired  by  an  alien  in  fraud  of 
the  law,— that  is,  without  observing  Its 
requirements,— be  nevertheless  retained 
bis  right  and  title  to  It,  liable  to  be  de- 
prived of  It  by  proper  proceeding  of  de- 
nouncement, which,  in  its  substantive 
cbaracteristlca,  was  equivalent  to  inquest 
of  olBce  found  at  common  law,"  citing 
Bscriche,  wqrd  "Denuucla,"  and  several 
adjudicated  cases.  Id.,  26  Cal.  477.  See, 
also,  Racouillat  v.Sansevain,  82  Cal.  .S86. 

We  need  not  prolong  the  dlHcnaalon  of 
the  question.  We  thinii  the  law  Is  set- 
tled, and  that  It  should  be  now  held,  as 
was  done  In  the  court  below,  that  the 
deed  to  Laguerenne  by  Rabago  conveyed 
to  him  and  vested  in  bira  title  to  the  land 
that  could  be  defeated  only  by  some  pro- 
ceeding in  thenature  of  office  found,  whlcb 
haa  never  been  done;  and  tberefore,  ac- 
cording to  the  BubralaMion  of  the  case  as 
agreed,  tbe  Judgment  of  the  lower  court 
should  be  affirmed.  8ucb  Is  the  law  as 
enunciated  by  tbe  supreme  court  of  tbe 
Cnlted  States,  and  latterly  by  tbe  supreme 
court  of  thla  state,  sustained  by  the  su- 
preme court  of  California,  and  not  contro- 
verted by  any  courts  of  last  resort  except 
some  early  cases  In  thla  state,  which  have 
been  overruled  or  disregarded  by  tbe  pres- 
ent supreme  court.  The  question  now  de- 
cided was  not  directly  decided  by  the  su- 
preme court  of  the  United  States  when  the 
case  was  before  that  conrt  on  error  from 
the  Judgment  in  the  Brst  suit.  It  seems 
tbe  point  was  mlaapprehended.  and  the 
conrt  declined  to  mopen  tbe  case  for  fur- 
ther consideration  of  tbeqnestion  on  mo- 
tion tor  rehearing,  the  court  being  "satis- 
fled  with  tbe  conclusion  it  bad  reached.* 
The  question  was  in  tbe  case,  however,  as 
intimated  in  the  ruling  denying  a  second 
motion  for  rehearing,  and  as  appears  from 
the  briefs  filed  In  thla  court  on  the  motion 
to  dlHraias  the  appual.  Williams  v.  Con- 
ger, 125  a.  a.  397,  8  Sup.  Ct.  Rep.  983,  and 
same  case  on  renewal  of  application  for 
rehearing,  131  D.  8.  391.  9  Sup.  Ct.  Rep. 
793.  The  Judgment  of  the  conrt  below  la 
afHrmed. 


Whitb  v.  Houlkt  et  nl. 

(Coun  of  ClvU  Appeals  of  Tex(u.    Dec.  7, 
1892.) 

Appb^i.— Tins  or  Filimo  Statement. 
The  statement  of  farts  for  the  purpose 
of  appeal,  by  pennluion  of  court  entered  of  rec- 
ord, may  be  filed  at  any  time  within  10  days 
after  the  court  adjourns;  but  where  the  record 
Hhows  that  both  the  statement  of  facts  and  bills 
of  exceptions  were  not  filed  nntii  after  the  ad- 
journment, and  there  is  no  order  in  the  record 
jrranting  permission  to  file  at  inch  time,  neither 
will  he  considered  on  appeal. 

Appeal  from  district  conrt,  Lampasas 
county. 

From  a  Judgment  recovered  by  Harriet 
Holley  and  others  against  Martin  White, 
the  latter  appeals.    AfUrmed. 

A,  G.  Walker,  for  ap[M>llant. 

Kky,  J.  The  record  shows  that  the 
term  of  the  district  court  at  which  this 
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cause  was  tried  adjuurattd  on  the  — — — 
da;  uf  May,  1887.  The  statement  of  facta 
and  bills  of  exceptions  were  filed  June  6. 
1887.  Tiy  permission  of  the  court,  entered 
of  record,  the  statement  of  facts  inl^ht 
have  been  filed  at  any  time  within  10  days 
after  the  court  adjourned.  We  find  no  or- 
der in  the  record  grantincsuoh  permisaion. 
Hence,  neither  the  statement  of  facta  nor 
trills  of  exceptions  will  lie  conaidered.  VVe 
have  Carefully  considered  all  the  aaslKn- 
ments  of  error  which  the  condition  of  the 
record  will  allow,  and  find  no  ground  for 
reversing  the  judgment, and  tt  most  there- 
fore be  aMirmed. 

FiSHBB,  C.  J.,  did  not  sit  In  this  case. 


Oalteston,  H.  &  S.  A.  Ry.  Co.  et  a/,  v. 
Balkam. 

(Court  q/  Ci/vU  Appeals  of  Teza*.    Dec.  7, 

1693.) 

Bailroad  OOMPA^riss — Injuries  to  Stock. 
The  fact  that  animals  are  trespasaera  up- 
•D  the  track  of  a  railroad  company  does  not  ex- 
cuse the  serrnnts  of  such  company,  who  operate 
a  traiu,  from  ringing  the  bell  and  blowing  the 
whistle,  and  from  other  acts  of  diligence  to  pre- 
vent injury  to  such  animals. 

Appeal  from  district  coart,  Bexar 
county. 

Action  by  A.  R.  Balltam  asalnst  the 
Galveston,  Harriahnrgh  &  San  Antonio 
Baiiway  Company  and  th»  Houthem  Pa- 
cific Company  to  recover  tlw  valaeofa 
cow  hilled  by  an  engine  o(  defendants. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

L'paoii  <ft  UergBtrum,  for  apiiellants.  J. 
H.  McLe»rjr,  lor  apf>ellee. 

FiSHRD,  C.  J.  This  suit  was  InHtituted 
In  the  district  court  of  Bexur  county,  by 
appellee  against  appellants,  seeking  to  re- 
cover $500  damages  aa  the  alleged  value  of 
a  cow  killed,  as  alleged,  by  the  gross  care- 
lessness and  negligence  of  the  servants  of 
appellants  In  running  a  train  of  cam  over 
said  cuw.  Appellants  answered  by  gener- 
al denial,  and  that  the  cow  was  killed  by 
reason  of  the  negligence  of  appellee  In  per- 
mitting her  to  run  at  large.  In  violation 
of  an  ordinance  of  the  city  of  San  Antnnio 
probibiting  cattle  from  running  at  large. 
The  case  was  tried  before  a  jury,  and  re- 
sulted In  a  verdict  and  Jadgnient  in  appel- 
lee's favor  of  9ln0. 

It  la  urged  that  the  court  erred  in  refus- 
ing to  give  the  following  In  charge  to 
the  jury:  "It  Is  admitted  by  the  plaintiff 
that  hie  cow,  when  injured,  was  on  de- 
fendants' right  of  way,  and  within  the 
prescribed  limits  of  the  city  of  San  An- 
tonio, wiiere  cattle  are  prohibited  from 
mnnlng  at  large.  I  thprefore  charge  you 
that  the  plnintlff'arow  was  a  trespasser, 
and  anlAwfotly  «mi  t^  defendants'  right 
of  way.  And  you  are  further  instructed 
that,  altbougb  you  may  believe  from  the 
evidence  that  the  defendants'  employes 
did  not  ring  the  bell  or  blow  the  wbietle 
on  defendants'  engine,  still  such  faiinre  to 
ring  the  bell  or  blow  the  whistle  was  not 
a  duty  that  defendants  owed  to  persons 
and  aioimals  unlawfully  on   its  right  ol 


way."  It  would  have  beaa  error  to  have 
given  this  charge.  Whether  the  faiinre  to 
ring  the  bell  or  blow  the  whistle  is  negli- 
gence or  not  depends  upon  the  facts  of  the 
given  case;  and  this  is  determined  by  the 
jury,  under  the  facts  in  evidence,  and  not 
by  any  arbitrary  rule  of  law  on  the  sub- 
ject. The  fact  that  persons  or  animals 
may  unlawfully  be  upon  the  right  of  way 
or  track  of  the  railway  compuuy  does  not 
excuse  the  servants  of  the  company,  in 
operating  a  train,  from  acts  of  (lilig»ncp 
looking  to  a  prevention  of  injury  to  Huch 
persons  or  animals.  The  faiinre  to  ring 
the  bell  or  blow  the  whistle  may  be  con- 
sidered by  the  Jnry,  in  connection  with 
the  other  facts  In  the  case,  as  a  circum- 
stance tending  to  shew  a  want  of  proper 
care  upon  the  part  of  the  railway  compa- 
ny. The  evldencp.  we  think,  warrants  the 
verdict.  While  the  evidence  bearing  upon 
the  negligence  and  want  of  care  of  appel- 
lants is  conflicting,  and  that  coming  from 
appellants  tends  to  provetliat  tliey  used  all 
care  and  diligence  required  under  the  cir- 
cumstances, still  the  verdict  is  not  nnsup- 
ported  by  evldenceintrodnced  by  apppllee, 
showing  that  the  death  of  the  cow  could 
have  been  prevented  by  the  exercise  of 
ordinary  care,  and  that  no  effort  was 
made  by  appellants  to  prevent  running 
their  traiu  ol  cars  over  her.  Wethink,  from 
the  standpoint  of  the  evidence  introduced 
by  appellee,  that  the  fair  inference  is  that 
the  appellants  were  gnilty  of  gross  negli- 
gence in  killing  theanlmal.  Thejudgraent 
of  the  court  below  is  afflrmed. 


Martin  r.  Wrstkbx  Dni()N  Ti«i>.  Co. 

( Court  of  C'tvH  Aiipeals  dj  Tixun.    OcL  1»,  1892.) 

TEI.BaaAPB  C0MPA!(IB8— KEOLIGBirCB  —  CONNECT- 
ING Lines — ^Who  mat  Sub. 

1.  An  allcpition  in  a  petition  that  a  niea- 
sajtB  was  delivered  to  a  certain  telegraph  com- 
I»nr,  and  transmitted  hy  It  to  a  connecting  com- 
rmnir,  tvhinh  received  the  message,  and  delivered 
it.  »>how8  an  implied  contract  between  the  send- 
er of  the  message  and  the  connecting  company. 

2.  The  piTiton  for  whose  benefit  a  telegram 
is  '<i>nt,  though  not  a  party  to  the  contract,  may 
Kile  tlie  telegraph  company  for  loss  occasioned 
by  u  delay  in  delivering  such  telegram. 

S.  I'liiintiff  sued  defendant  telegraph  com- 
pany for  delay  in  delivering  the  message:  "M. 
.t  Co.  hold  note  of  W.  Will  be  attached  to- 
niglit.  Yonr  bank  telegraph  M.  Bros.,  bankers, 
to  in.ike  bond."  Held,  that  the  message  was 
>i:il!icioiit  on  its  face  to  show  that  its  prompt  de- 
livery was  necessary  to  avert  a  loss. 

Appeal  from  district  court.  Bell  county. 

Action  by  Edward  Martin  against  the- 
VVostem  Union  Telegraph  Company. 
From  a  judgment  for  defendant  on  an  or- 
der Hustainlng  a  general  demurrer  to  plain- 
tiff's petition,  plaintiff  appeals.    Reversed. 

Aloutettb  A  Farm»n  and  J.  P.  MeOain- 
nuB,  for  appellant.  Slemmoas  A  Fields, 
for  appellee. 

Key,  J.  The  court  below  sustained  a 
general  demurrer  to  the  plaintiff's  peti- 
tion, and,  he  having  declined  to  amend. 
Judgment  was  rendered  dlsmisaing  his 
suit,  froin  which  Judgment  this  writ  of  er- 
ror is  prosecuted.  There  are  thi-ee  assign- 
ments o(  error,  each  ralstog  the  only  ques- 
tion for  this  court  to  consider,  which  i» 
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Uie  Hoffleleiicy  of  the  plalatlfCa  petition  aa 
agalDHt  a  Koneral demurrer.  Thlti  petition 
(omitting  certain  formal  parts)  ie  an  foi> 
Iowr: 

"Tliat  plaintiff  is  a  resident  citlaeo  of 
the  ctty  of  8t.  Luaia,  utate  of  Mineoarl, 
und  that  the  Wentem  Union  Telegrapb 
<\>mpany  i6  a  private  corporation,  duly 
Incorporated  under  nnd  liy  virtue  of  tbe 
lavrf  of  the  state  of  New  York,  with  Jay 
Oould  ap  president  thereof;  and  said 
Western  Union  Telegraph  Company  has 
fur  the  last  ten  years  continaalty  held  it* 
self  out  as  a  teleftrapb  company,  and 
offered  as  uunh  to  receive  and  transmit 
mesaagestrom  any  point  on  its  line  to  any 
other  point  thereon,  which  said  points  on 
its  line  do  now  and  for  ten  years  Inst  past 
haVe  embraced  Beltou  and  Austin,  in  the 
state  or  Texas,  and  8t.  Lonia,  in  the  state 
ofMlsHonrl;  which  said  busineas  was  car- 
ried on  In  consideration  of  the  payment 
received  therefrom  and  the  profits  arising 
therefrom,  and  said  defendant  darine  said 
period  ot  time  has  lield  itself  asauthuiiied 
and  ready  to  do  said  huidness. 

Tiaiiitiff  further  alleges  that  on,  to  wit, 
tbe  Itith  day  of  February,  A.  D.  1H84,  be 
waa  associated  with  John  Martin  In  tbe 
mercantile  business  In  the  city  of  Ht.  Louis, 
In  the  state  ot  Missouri,  under  the  firm 
name  and  style  of  Edward  Martin  &  Co., 
and  that  they  then  and  there  held  a  claim, 
which  waa  Just  and  equitable,  against 
Samuel  T.  Woodworth,  of  Belton,  Bell 
county,  Texaa,  amonnting  to  tbe  sum  of 
91.676.80,  all  of  which  was  due  and  payable 
excepting  f655.('6,  which  would  become 
due  and  payable  on  March  4, 1884.  That 
Maid  Samuel  T.  Woodworth  was  then  in 
failing  circnmstances,  and  was  about  to 
be  attached  by  other  creditors  on  tbe  16th 
day  of  Febrnary,  A.  D.  1884,  when  Monteith 
*  Furman,  attorneys  at  law,  of  Belton, 
Texas,  and  who  then  and  them  were  act- 
ing for  said  firm  of  Edward  Martin  &  Co., 
at  theirrequeat,  and  as  under  theiremploy- 
ment,  prepared  a  dispatch  to  James  P. 
.Mnginn,  attorney  at  law,  at  St.  Louis,  MIs- 
aouri.  and  who  was  then  and  there  the 
attorney  of  said  firm  of  Edward  Martin  & 
Co.  In  St.  Louis,  Missouri,  and  delivered  the 
same  at  2  o'clock  and  45  minutes  P.  u.  on 
February  16,  A.  D.  18M,  to  the  Frontier 
Telegraph  Compan.T.  and  wliich  was  im- 
laedlotely  received  and  transmitted  by 
•aid  Frontier  Telegraph  Company  to  the 
Western  Union  Telegraph  Company,  and 
by  it  received  at  2  o'clock  and  4a  minutea 
p.  M.  on  Febrnary  Hi,  A.  D.  1SS4,  as  first 
written;  and  sent  and  transmitted  by  it 
to  James  P.  Maginn  at  St.  Louis,  state  ot 
Missouri.  Plaintiff  alleges  that  said  dis- 
patch reads  as  follows,  or  HubHinntially 
as  follows,  and  so  reud  at  the  time  when 
it  came  into  tbe  hands  of  defendant  here- 
in tor  transmission:  'Belton,  Texas,  Feb. 
16,  l^<&4.  James  P.  Maginn,  St.  Louis, 
Mo.:  .Martin  ft  Co.  hold  note  of  Sam. 
Woodworth.  Will  be  attached  to-night. 
Yonr  bank  telegraph  Miller  Brothers, 
bankers,  tn  make  bond.    22  collect.    2:45 

p.  M.      MONTErTH  &  FUKMAN.' 

"Plaintiff  alleges  that  by  tbe  negligence 
•Dd  careieasneas  of  defendant,  its  agents 
and  employes,  the  message  was  not  dellv- 
ared  on  tliat  day,  or  on  tbe  succeeding 


day,  bnt  waa  earelesaly  and  neglig«itly 
withheld  from  said  James  P.  Maginn,  uod 
he  bad  nonotice  of  the  matters  referred  to 
until  tbe  18th  day  of  Febrnary,  A.  D.  1N84. 
Plaintiff  alleges  that  If  aaid  message  had 
been  transmitted  with  pro|ter  skill  and 
reasonable  rapidity  it  would  have  come  to 
tbe  hands  of  James  P.  Maginn  by  three 
o'clock  p.  M.  of  the  16th  day  of  February, 
1884,  and  then  been  by  him  commonicated 
to  Edward  Martin  ft  Co.,  and  reply  re- 
ceived by  aaid  Jamoa  P.  MaglDD,  and  beea 
by  bim  or  said  ISdward  Martin  &  Co.,  or 
some  good  or  solvent  bank  of  St.  Lonia, 
Mo.,  answered,  either  by  telegraphing 
Miller  &  Brotbers  or  some  one  else  who 
could  have  obtained  tbe  exe<*ution  of  a 
good  and  sotHcient  bond  for  attachment 
which  would  have  been  approved  by  tbe 
district  clerk  of  Bell  connty,  Texas,  which 
said  answer  of  said  telegram  should  have 
been  obtained  and  transmitted  by  said 
Western  Union  Telegraph  Company  and 
received  by  tbe  person  to  whom  the  same 
was  sent  by  six  o'clock  p.  m.  on  the  16tta 
day  of  Ffbruary,  1884.  And  plaintin  al- 
lages  that  by  tlie  use  of  reaaoaable  prompt- 
ness on  the  part  ot  aaM  Weatern  Union 
Telegraph  Company,  and  by  the  nseof  rea- 
aonable  promptness  by  Jas.  P.  Maglna 
and  said  Edward  Martin  ft  Co.,  which 
would  have  been  executed,  and  by  reason- 
able promptness  on  the  part  of  said  West, 
ern  Union  Telegraph  Company  in  trana- 
mitting  said  replying  message  from  St. 
Louis,  Mo.,io  Belton,  Texas,  such  answer 
could  and  should  have  been  rettirned  by  6 
o'clock  p.  M.,  Febrnary  16,  1884,  but  plain- 
tiff alleges  that,  If  the  same  had  t)een  re- 
ceived by  eight  or  even  ten  o'clock  P.  ii. 
of  February  16,  1884.  the  same  woald  have 
been  in  time  for  said  Martin  ft  Co.  to  hava 
saved  their  indebtedness  by  obtaining  a 
writ  of  attachment.  And  plaintiff  allege* 
that  said  Monteith  &  Furman  had  pre- 
pared a  petition  which  was  in  due  form, 
and  an  affidavit  for  attachment  in  blank, 
which  could,  upon  getting  a  telegram,  be 
quickly  closed  and  completed;  and  Miller 
Brothers,  bankers,  of  Belton,  Tex.,  bad 
promised,  upon  obtaining  an  authorising 
telegram  from  some  good  and  solvent 
bank,  to  go  upon  said  attachment  bond 
aa  aecurity  thereon,  and  A.  M.  Monteith 
atood  ready  to  make  affidavit  auch  aa  la 
required  by  law  upon  which  an  attach- 
mentshould  issue;  and  arrangements  had 
been  made  with  the  clerk  of  the  district 
court  of  Bell  county  to  stand  ready  to  is- 
suewrlta  of  attachmentand  approve  bond 
in  legal  form  and  with  approved  security, 
which  could  nnd  would  have  been  readily 
made  if  a  properanswer  had  been  made  to 
aaid  telegram,  which  had  been  promptly 
returned  to  Belton.  And  plaintiff  ailegea 
that  he  stood  ready  and  filling  to  an- 
swer said  telegram,  and  could  readily  and 
promptly  bave  provided  an  attachment 
bond  through  good  and  reliable  banks  In 
St.  Lnnls.  Missouri,  who  would  have  tele- 
grraphed  Miller  Brothers  to  make  bond  for 
Edward  Martin,  and  the  said  bank  would 
save  aaid  Miller Brotbera  from  all  loaa  and 
damagea  whatever.  And  plain tiH  ailegea 
that  until  eleven  o'clock  p.  m.  on  tbe  16th 
day  ot  February,  A.  D.  1884,  there  were 
sufficient  gooda,  wares,  and  merchandiae 
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of  Samuel  T.  Wood  worth  subject  to  at- 
tachment to  HatlBfy  the  debt.lntflreBt,  and 
cost  of  Biitt,  which  would  have  been  recov- 
ered by  Judgment  from  Samael  T.  Wood- 
worth  at  the  suit  ol  Edward  Martin  ft 
Co.,  and  which  would  have  been  duly  col- 
lected  by  euch  attachment  and  Judgment 
of  the  court.  And  plaintilTfurtiier  alleges 
that  suit  would  have  been  Instituted,  and 
the  noodH  of  Samuel  T,  Wood  worth  auffl* 
cient  to  aatlsfy  Haid  IndebtedneaB  of  Kd- 
ward  Martin  &  Co.  attached,  nnd  said  io- 
dehtedncHB  of  Samuel  T.  Wood  worth  fully 
paid  and  discharged;  and  that  there  wae 
good  and  legal  grounds  for  the  insuance 
of  said  writ  of  attachment  for  Ruch  pur- 
pose. And  plaintitt  farther  alleges  that 
the  nature  and  purpose  of  such  dispatch, 
as  revealed  upon  the  face  thereof,  was 
suflBctent  to  put  the  said  Western  Union 
Telegraph  Company  upon  notice  of  the  Im- 
portance of  such  dispatch  being  promptly 
and  correctly  forwarded  to  said  .lames  P. 
Maginn,  in  order  that  the  indebtedness 
therein  referred  to  might  be  saved  or  se- 
cured, but  that  defendant,  although  it  had 
such  knowledge  by  Its  officers  and  agents 
for  receiving,  transmitting,  and  delivering, 
did  so  carelessly  and  pegllgently  that 
a  mistake  was  made  In  the  transmitting 
and  delivery  of  such  message,  and  said 
message  was  not  delivered  uotll  two  days 
after  it  should  have  been,  to  plaintiff's 
great  damage,  he  now  being  the  owner  of 
such  claim,  in  the  sum  of  $3,000.  And 
plaintiff  further  alleges  that  said  Edward 
Martin  &  Co.,  in  reply  to  said  telegram  to 
James  P.  Maginn,  would  also  have  tele- 
graphed to  Monteith  ft  Furman  a  state- 
ment of  the  amount  of  their  claim  against 
Samuel  T.  Wood  worth,  and  also  a  state- 
ment as  to  when  the  same  would  become 
due,  for  the  Instructiou  of  said  Monteith 
&  Furman,  as  to  filing  In  their  allegation 
in  their  petition  of  Edward  Martin  &  Co. 
against  Samuel  T.  Woodwortb,  and  affi- 
davit for  writ  of  attachment  and  bond 
for  attachment  to  said  cause.  And  plain- 
tiff alleges  that  said  Sam.  T.  Wood  worth, 
since  the  16th  day  of  February,  A.  D.  ISHi, 
has  been  Insolvent,  and  no  sum  of  money 
could  tte  made  out  of  him  by  process  of 
law,  and  said  Samuel  T.  Woodwortb 
would  not  willingly  pay  anything  on  such 
indebtedness.  Plaintiff  further  alleges 
that  said  firm  of  Edward  Martin  ft  Co. 
prior  to  the  institution  of  this  suit  was 
dissolved,  and  the  claim  of  Edward  Mar- 
tin &  Co.  against  the  Western  Union  Tele- 
graph Company  was  duly  assigned  and 
transferred  for  a  valuable  consideration  to 
plaintiff  herein,  and  is  now  his  property, 
and  he  nn  w  Boes  upon  the  same  In  his  own 
name.  And  plaintiff  alleges  thai  answer 
to  said  dispatch  ought  to  hnve  been  re- 
ceived at  Bel  tt>n,  Texas,  by  six  o'clock  P. 
u.  of  Fenruary  16. 1884.  Plaintiff  further 
alleges  that  he  gavedue  notice  as  required 
by  law  and  regulations  of  the  Western 
Union  Telegraph  Company  of  the  loss  and 
injury  which  was  occasioned  to  said  Ed- 
ward Martin  ft  Co.,  and  within  the  time 
prescribed  by  rules  and  regulations  of  said 
Western  Union  Telegraph  Compauy,  which 
company  refused  to  pay  and  satisfy  the 
same,  in  whole  or  In  part.  And  plaintiff 
alleges  that  plaintiff  paid  toll  for  trans- 


missloD  of  said  measage  to  St.  Loois,  Mo., 
the  sum  of  $1.85,  which  has  not  been  re- 
turned to  plaintiff.  Wherefore,  the  prem- 
ises considered,  plaintiff  prays  that  the  de- 
fendant be  duly  cited  to  appear  and  an- 
swer this  petition,  and  that  on  final  hear- 
ing plaintiff  have  Judgment  for  said  sum 
of  $3,000,  damages  caused  to  him,  and  for 
his  toll  paid,  $1.85,  and  for  such  other  fur- 
ther relief  as  plaintiff  may  be  entitled  to 
and  as  in  dutyboupd;  and  will  ever  pray," 
etc. 

It  la  contended  by  defendant  lo  error 
that  the  demurrer  to  the  petition  was 
properly  sustained,  because  (1)  the  peti- 
tion charges  a  breach  of  contract  with  the 
Frontier  Telegraph  Company,  and  seeks 
to  hold  defendant  in  error  liable  therefor. 
(2)  Unless  there  was  a  limitation  to  the 
contract  by  which  the  company  restricted 
its  liability  to  its  line,  or  some  statute 
controlled  this,  the  Frontier  Telegraph 
Company's  contract  will  be  construed  to 
bind  it  to  deliver  the  meBsage  to  the  ad- 
dressee. (3)  The  plaintitt  in  error  was 
neither  the  sender  nor  addressee  of  the 
message.  And  (4)  the  petition  shoned 
too  many  contingencies  to  happen  after  a 
prompt  delivery  of  the  message  before 
plaintiff  could  secure  his  debt. 

Ah  to  the  first  of  these  propositions,  the 
petition  alleges  that  Monteith  &  Furman 
delivered  the  message  to  the  Frontier  Tel- 
egraph Compauy,  and  that  it  immediately 
transmitted  It  to  defendant  In  error,  but 
that  the  latter  received  it  and  transmitted 
it  to  Maginn,  at  St.  Louis,  etc.  Whether 
the  Frontier  Telegraph  Company  is  to  he 
considered,  in  delivering  the  message  to 
defendant  In  error,  as  its  agent,  or  as  the 
agent  of  tbesendera,  is  not  material;  but 
when  the  defendant  received  and  under- 
took to  transmit  the  message  it  rested 
under  the  Implied  obligation  to  do  so  with 
the  same  diligence  and  expedition  as  if  it 
had  expressly  agreed  to  transmit  it.  The 
facts  alleged  show  an  Implied  contract. 

Concerning  the  second  proposition.  If  we 
are  correct  In  holding  that  the  allegations 
of  the  petition  show  an  implied  contract 
by  the  defendant  in  error  to  properly 
transmit  the  message,  it  follows,  necessa- 
rily, that  It  is  liable  tor  any  breach,  on  its 
part,  of  such  contract.  It  has  been  held 
in  New  York  that.  In  the  absence  of  a  spe- 
cial agreement  or  arrangement,  either 
with  the  sender  of  theroessage  or  between 
the  connecting  lines,  the  company  on 
whose  line  the  default  resulting  in  loss  oc- 
curs. Is  the  proper  party  to  be  sued.  Bald- 
win V.  Telegraph  Co.,  45  N.  Y.  744. 

With  reference  to  the  third  conteotion. 
It  is  true  that  the  message  was  sent  by 
Monteith  &  Furman,  but  the  petition 
nveix  that  they  were  acting  tor  Edward 
Martin  &  Co.,  and  the  message  Itself 
shows  that  it  was  Intended  for  their  ben- 
efit. It  discloses  the  tact  that  they  held  a 
claim  against  Wood  worth  that  was  Id 
peril.  It  has  been  held  in  this  state  that, 
where  one  peraon,  for  a  valuable  consider- 
ation, agrees  to  pay  a  debt  owing  by  the 
other  party  to  the  contract  to  a  third  per- 
son, such  third  person,  though  not  a  party 
to  the  contract,  can  maintain  an  action 
thereon.  Spann  v.  Cochran,  63  Tex.  340. 
The  contract  being  for  their  benefit,  we 
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think  Martin  8t  Co.  had  a  right  to  ane; 
and,  havlnK  transferred  their  canse  o{  ac' 
tioD  to  plaintlfl  in  error,  he  can  maintain 
an  action  thereon. 

Nor  do  we  concur  with  defendant  In  er- 
ror in  ita  fourth  propualtlon, — that  the 
damatECH  are  too  remote  and  contingent. 
The  measaiEe  was  sofilclent  on  its  face  to 
Indicate  to  defendant  that  Martin  &  Co. 
held  a  peconiary  claim  agatnat  Wood- 
worth;  that  there  waa  danger  of  its  loss 
through  the  iDsolvency  of  tlie  debtor; 
and  that  prompt  delivery  of  the  message 
was  necessary  to  avert  such  loss.  Such 
being  the  case,  If  defendant  in  error  was 
guilty  of  negligence,  as  charged  in  the  peti- 
tion. In  tne  transmission  of  the  message, 
and  if,  as  a  result  of  such  negligence,  Mar- 
tin &  Co,  lost  their  debt,  then,  upon  Round 
principles  of  law  and  Justice,  plaintiff  in 
error  is  entitled  to  recover  from  defendant 
in  error  the  full  amount  of  such  debt. 
Telegraph  Co.  v.  Sheffield,  71  Tex.  57U,  10 
S.  W.  Rep.  752;  Parks  v.  Telegraph  Co.,  IS 
Cal.  422.  U(  course,  before  plaintiff  in  er- 
ror can  recover,  he  raubt  produce  such  tes- 
timony as  will  induce  the  court  or  ]nry 
trying  the  case  to  I>e1leve  with  reasonable 
certainty  that,  if  the  message  hod  been 
pr«>mptly  transmitted  and  delivered  to  the 
addressee,  Martin  Sc  Co.  would  have  ob- 
tained an  attachment  against  Wood- 
worth,  and  thereby  secured  their  debt. 
The  petition  alleges  that  they  would  hare 
done  so.  Our  concloslon  la  that,  as 
against  a  general  demurrer,  the  petition 
is  good,  and  the  Judgment  mnst  be  re- 
versed, and  the  cause  remanded. 


Jones  et  a/.  ▼.  Lbb  et  ah,  (Bdqttob  »t  at.. 
Interveners.) 


(Court  of  ClvU  AvpeaU  of  Texas. 

1893.) 


Dec.  14, 


Public  Lands  — Hbad-Kioot  Certificates — Res 
JoDicATA  —  Review  ox  Appeal  —  Obisctioks 
NOT  Raised. 

1.  A  head-right  certificate  owned  jointly 
by  two  persons,  having  been  located  by  them  on 
certain  land,  was  after  the  death  of  one  of 
them,  withdrawn  by  his  administratiiz  and  the 
surriving  owner,  and  located  by  them  on  other 
land.  Id  a  suit  between  the  heirs  of  the  dece- 
dent and  the  surviving  owner,  the  court  found 
that  the  heirs  and  Uie  surriYor  owned  said 
head  right  in  common,  partitioned  some  of  the 
land  held  in  common,  and  decreed  that  the  resi- 
iliu-  remain  for  future  partition.  Afterwards 
the  sur^-iring  owner  obtained  a  duplicate  of 
said  certificate,  and  relocated  it  on  the  orig- 
inal location.  Held,  that  said  heirs  were  en- 
titled to  an  undivided  half  of  the  land  so  locat- 
ed, the  former  decree  Iieing  conclusive  as  to 
their  rights. 

2.  An  administratrix  has  no  right,  without 
authority  of  the  probate  court;  to  shift  the  lo- 
cation of  a  head-right  certificate. 

3.  Where  a  decree  in  a  former  suit  is  held 
to  be  res  judicata  of  the  controversy,  an  objec- 
tion that  a  decree  in  a  former  suit  is  not  con- 
clusive because  it  did  not  dispose  of  one  of  the 
issnes  in  the  snit  comes  too  late  when  made  for 
the  first  time  on  appeal. 

Appeal  from  district  court,  Bexar 
county. 

Kuit  by  Mrs.  M.  J.  Lee  and  others 
against  Charlotte  T,  Jones  and  others  to 
recover  an  nndivided  interest  in  certain 


land,  and  for  partition  thereof.  P.  L.  Bn- 
quor  and  the  heirs  of  C.  F.  King  inter- 
vened. Judgment  for  plaintiffs.  Defend- 
ants appeal.    Affirmed. 

A.  H.  nillle  and  L.  N.  WulthaU,  for  ap- 
pellants.   H.  B.  Barobmrt,  for  appellees. 

CoLLARD,  J.  This  suit  was  brought  by 
theappelines,Mr8.  M.J.  Lee,  surviving  wife, 
and  others,  the  only  heirs  at  law  of  John 
W.  Smith,  deceasied,  to  recover  from  the 
appellants,  Charlotte  T.  Jones  and  others, 
heirs  and  vendees  of  heirs  of  Enoch 
Jones,  deceased,  and  for  partition  of  an 
undivided  one  half  of  two  tracts  of  land 
on  the  Riu  Frio,  aggregating  one  lea»;ue 
and  labor,  both  located  by  virtue  of  du- 
plicate head-right  certificate  No.  14,136,  is- 
sued by  tho  commissioner  of  the  general 
land  office  November  16, 1861,  in  lieu  of  the 
original  flrst-class  head-right  certificate 
No.  4KS),  l6saed  to  Pedro  Flores  Morales. 
Defendants  pleaded  "Not  guilty."  P.  L. 
Buqnor  and  the  heirs  of  C.  F.  King  Inter- 
vened, setting  np  title  to  a  part  of  the 
land  in  suit  against  plaintiffs  and  defend- 
ants. The  case  was  submitted  to  the 
court,  who  gave  Judgment  for  plaintiffs 
and  defendants  against  interveners,  and 
for  plaintiffs  against  defendants,  for  the 
one  and!  vided  half  of  the  lands  sued  for,  and 
ordered  partition  as  prayed  tor,  adjusting 
equities  between  them;  defendants  having 
sold  off  a  part  of  the  land,  which  sales 
were  respected  by  the  Judgment  and  order 
for  partition.  Defendants  alone  have 
perfected  their  appeal.  The  coart  tiled 
his  conclusions  of  the  facts,  which  we  find 
to  be  correct.  We  will  state  more  fully 
some  of  the  facts  in  evidence  under  the  as- 
signments of  error  relating  to  them. 

The  court's  findings  of  tacts  are  as  fol- 
lows: "The  original  Pedro  Flores  Mo- 
rales head-right  certificate  No.  489,  for  one 
league  and  oue  labor  of  land,  was  at  the 
time  of  the  death  of  John  W.  Smith,  to 
wit,  A.  D.  1845,  owned  Jointly  between  the 
Btiid  John  W.  Smith  and  Enoch  Jones. 
That  said  certificate  was  by  the  said 
Jones  and  Smith,  and  In  their  lifetime,  lo- 
cated upon  the  land  in  controversy.  The 
said  John  W.  Smith  departed  this  life  in 
the  year  1845.    That  the  said  Enoch  Jones 

departed  this  life  on  the day, 

mouth,  — —  year.  That  the  plaintiffs 
ore  the  heirs  of  said  John  W.  Smith,  de- 
ceased, and  that  the  allegations  of  the 
plaintiffs'  second  amended  original  peti- 
tion on  that  point  are  true.  That  the  de- 
fendants are  the  heirs  and  the  assigns  of 
Che  heirs  of  Enoch  Jones, deceased,  and  the 
allegations  of  defendants  on  that  point 
are  true.  That  some  time  prior  to  the 
16th  day  of  .Tune,  1852,  said  certificate  was 
by  Jones  and  Mrs.  M.  J.  Lee,  adminlstra- 
trix,  withdrawn  from  said  surveys,  and 
filed  upon  a  part  of  the  Baron  de  Bastrop 
grant.  In  Comal  connty,  Tex.  That  Maria 
Jesusa  Lee,  formerly  Smith,  was  the  ad- 
ministratrix of  the  estate  of  John  W. 
Smith,  deceased,  from  1847  to  1856.  That 
on  the  4th  day  of  May,  1852,  the  said  ad- 
ministratrix, acting  under  orders  of  the 
probate  court  of  Bexar  connty,  sold  the 
town  and  farm  lots  in  Comal  county  cov- 
ered by  certificate  No.  489  to  divers  and 
sundry  persons,  Enoch  Jonee  purchasing 
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-«t  said  gale  a  number  of  said  lota,  aud  the 
iatervenera  Buquar  and  King  also  pur- 
chased a  number  of  said  lots,  all  of  which 
were  thereafter  paid  for  by  the  said  pur- 
cliu»em.  The  remaining  lots  sold  were 
nut  paid  for.  The  terms  of  aald  sale  were 
on  a  credit  of  12  months,  the  purchasers 
executing  back  a  mortgage  to  secure  the 
purchase  money.  That  Klngdepurted  this 
life  in  1869,  and  the  co-Interveuers  of  P.  L. 
Biiquor  are  the  helrri  of  said  Kini;,  and, 
"With  the  exception  of  Mrs.  King,  the  said 
lieirs  were  minors  at  thedeath  otnald  King. 
Tbat  the  administratrix,  M.  J.  Liee,  exe- 
'Cat<rd  deeds  to  the  purchasers  of  said  sale 
on  the  lUtb  day  of  ,lune,  1852.  That  In  the 
prubate  court  of  Bexar  county,  on  the  ii7th 
day  of  February,  1854,  Josephine  Tobin, 
oae  of  the  plaintiffs  in  this  case,  tiled  her 
fietltlon  against  M.J.Lee,  administratrix, 
«nd  certain  other  heirs  of  John  W.  Smith, 
deceased,  for  a  partition  of  said  estate, 
«nd  praying  tbat  said  administratrix  ren- 
der an  account,  under  oatb,  of  the  admin- 
istration of  said  estate.  That  the  said 
Gnocb  Jones  liled  his  plea  of  intervention 
In  said  cause  on  the  2Sth  day  of  April, 
1854,  alleging  tbat  he  was  a  joint  owner 
with  said  estate  of  certain  lauds  and  other 
'Property  enumerated,  but  not  naming  the 
land  or  the  certificate  In  controversy. 
Tbat  on  the  28th  day  of  June,  1&>4,  M.  J. 
Lee,  administratrix,  filed  her  answer  un- 
-dcroath  in  bald  cauue,  setting  forth  the 
property  belonging  to  said  estate,  and 
also  a  list  of  property  held  in  common 
with  Enoch  Jones.  The  head  right  of 
Pedro  Floi'es  Morales,  situated  on  the  Rio 
Frio,  was  listed  as  common  property  be- 
tween said  Smitb  eetate  and  Enoch  Jones. 
That  said  county  court.  In  said  cause  No. 

116,  entered  a  decree  on  the tlay  of 

,  1854.  That  the  Pedro  Fiores  Mo- 
rales survey  on  the  Kio  Frio  was.  owned 
jointly  by  the  estate  of  John  W.  Smith 
«ind  Enoch  Jones,  each  owning  one  half 
thereof.  That  on  the'/Tth  day  of  July,lS54, 
cause  No.  1,091  was  filed  in  the  district 
court  of  Rexar  county,  by  Sam  Smith  et 
al.  against  Maria  Jesusa  Lee,  administra- 
trix of  said  estate,  and  tbe  other  heirs  at 
law  of  said  John  W.  Smith,  the  plnintlffs 
'therein  being  also  heirs,  and  against 
Enoch  Jones,  for  a  partition  between  the 
said  Jones  and  the  estate  for  their  lands 
lield  in  common,  aud  also  for  a  partition 
of  the  lands  and  property  belonging  to  the 
eatHte  among  the  heirs  thereof,  being  In 
the  nature  of  a  bill  of  discovery,  requiring 
the  defendants  to  answer  under  oatb 
what  property  belonged  Jointly  to  the 
estate  of  Smith  and  Jones,  and  naming  In 
said  petition  tbe  Pedro  Floros  Morales 
bead  right  for  one  league  and  one  labor  of 
land,  being  certificate  No.  489,  as  owned 
-and  held  in  common,  one  half  belonging 
tu  tbe  estate  of  John  W.  Smitb  and  one 
faalt  belonging  to  .Tones.  Enoch  Jones  an- 
swered in  said  cause  May  19,  185ti,  that  he 
was  wilting  to  acquiesce  and  have  con- 
Armed  the  former  partition  between  tbe 
estate  of  John  W.  Smith  and  himself,  and 
prayed  the  court  to  confirm  said  parti- 
tion. April  4,  1866.  Mrs.  M.  J.  Lee  an- 
swered under  oath  In  said  cause  that  the 
-estate  owned  ao  equal  undivided  half  of 
4Mie  league  and  labor  of  land,  beld  in  com- 


mon with  Enoch  Jones,  tbA  bead  right  of 
Pedro  Fiores  Morales,  entered  on  the  Rio 
Frio.  Auditors  were  appointed  to  list  the 
lands  of  the  estate  and  tbat  held  in  com- 
mon with  Enoch  J  ones.  Said  andltora  re- 
ported In  said  cause,  and  in  Table  A  of 
said  report,  tbat  the  estate  of  John  W. 
Smitb  owned  an  eqoai  undivided  half  of 
one  league  aud  one  labor,  beld  in  common 
with  Enoch  Jones,  the  bead  right  of  Pe- 
dro Fiores  Moraleson  the  Rio  Frlo,certifi- 
cate  No.  4,S9,  raised,  undivided.  The  court 
charged  the  Jury  on  the  trial  of  said  cause 
to  find,  as  a  special  issue,  if  the  report  of 
said  auditor  was  true.  The  verdict  of  the 
Jury  was  tbat  the  report  of  the  auditors 
contained  a  correct  statement  of  tbe 
property  of  the  estate  of  Jobn  W.  Smith, 
deceased.  Said  district  court  entered  a 
decree  in  said  cause,  to  which  Enor'b 
Jones  and  ail  the  heirs  of  John  W.  Smith 
were  parties,  confirming  all  formerdecrees 
of  partition  made  by  the  probate  court 
between  said  estate  and  Enoch  Jones,  and 
partiticning  the  bulk  of  the  property  held 
in  common  with  Enoch  Jones  by  said 
estate,  and  decreeing  that  all  other  prop- 
erty enumerated  In  Table  A  of  said  au- 
ditor's report  remain  for  future  partition. 
That,  in  1861,  Enoch  Jones  maile  atfldavlt 
that  he  was  the  owner  of  enid  certificate 
489,  and  on  application  to  tbe  general 
land  office  a  duplicate  thereof  was  Issued, 
which  was  relocated  upon  tbe  original  snr- 
veys  in  Frio  county,  and  patents  were  Is- 
sued In  the  name  of  Pedro  Fiores  Morales. 
Tbat  the  defendants  have  appropriated, 
sold,  and  otherwise  disposed  of  a  part  of 
the  land,  and  that  the  allegations  of  the 
plaintIRs  on  that  point  are  true.  That 
tbe  material  issue  in  this  cause,  to  wit, 
tbe  right  of  plaintiffs  to  an  undivided  one 
half  of  certitlcute  489,  was  in  issue,  and 
adjodlcated  in  their  favor,  in  said  cause 
1,U91."  From  the  foregoing  findings  of 
fact,  the  court  below  concluded,  as  the  law 
of  the  case, "  tbat  the  matter  Is  res  ad- 
Judicata,  and  that  tbe  defendauts  are 
estopped:  that  plaintiffs  are  tbe  owners 
of  the  land  in  routroversy,  and  enti- 
tled to  have  it  partitioned  and  set  apart 
to  them  out  of  the  undlspostnl  parts  re- 
maining."  Defendants,  appealing,  aasiizD 
as  error  the  admission  by  the  court  of  tbe 
proceedings  In  the  probate  court,  includ- 
ing the  decree,  because  tbe  testimony  was 
Immaterial  and  Irrelevant;  because  Enoch 
Jones  was  not  a  party  to  the  proceed- 
ings; because  the  property  in  controver8,v 
was  not  In  issue  in  that  cause:  and  be- 
cause tbe  county  court  had  no  Jarindlction 
to  try  the  Issue  of  the  right  or  title  to  real 
property  between  the  estate  of  John  W. 
Smith  and  Enoch  Jones.  Jones  inter- 
vened In  the  pending  case  in  tbe  probate 
court  for  partition  among  the  heirs,  and 
represented  that  certain  lands  (not  those 
now  In  controversy)  were  held  in  com- 
mon between  thewidowand  heirs  of  John 
W.  Smith  and  himself,  to  wit:  One  third 
of  a  league  head  right  of  Antonio  Gon- 
zales; one  league  and  lahor  head  right  of 
Junn  Casanova;  and  one  league  and  labor 
No.  172,  section  .3,  head  right  of  Maria 
Guerra.  He  set  up  that  a  proceeding  was 
pending  between  the  widow  and  heirs 
for  partition  of  tbe  estate  of  Jobn  W. 
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Smith,  and  tbat,  to  effect  aneb  partition, 
a  division  should  flrst  be  made  between 
him  and  the  estate.  A  decree  followed,  aa 
Htated  In  the  flndlngs  of  the  court  below. 
We  think  Jonee  was  a  party  to  the  pro- 
ceedings In  the  county  court,  and  that  the 
court  had  Jarladiction  to  partition  the 
land  In  controversy  between  blm  and  the 
eetate,  nnder  the  aet  of  184M,  (Paach.  Dlgr- 
art.  1867:)  but  we  do  not  tbtnh  It  Is  nece^ 
sary  to  decide  that  the  Jadgment  of  the 
coort  declarlni;  that  be  and  the  estate 
owned  It  In  common,  one  half  each.  Is  or 
is  nut  res  adjadlcata  of  the  matter  now  la 
isene,  becaOHe,  In  oar  opinion,  the  ]udR- 
ment  of  tbedlstrlct court  in  eanae  No.  1,091 
is  res  adjudkiata.  The  assigament  of  er- 
ror to  the  latter  Judgment  Is  thot  it  was 
not  admlsBlble  in  evidence  to  estabUsb 
plaintiff's  plea  of  re«  ac^od/cata,  because 
the  records  and  the  Judgment  were  Imma- 
terial and  Irrelevant:  becaose  Enoch 
Jones  was  not  a  party  to  the  suit;  and 
becacae  the  title  to  the  property  in  contro- 
versy in  the  present  suit  was  not  in  issne 
in  said  cause.  We  will  here  give  m<ire  def- 
initely the  facts  of  the  suit  aa  we  find 
them,  upon  which  the  flndlngs  of  tbe  low- 
er court  were  based.  Tbe  objects  of  tbe 
suit,  as  shown  In  the  petition,  were  to  es- 
tablish the  heirship  of  tbe  plaintiffs  there* 
in  as  children  of  John  W,  Smith  by  a  former 
wife,  In  tbe  state  of  Missouri;  to  require 
discovery  of  all  property  belonging  to  the 
estate,  inclnding  lands  owned  in  common 
by  It  and  Enoch  Jones,  live  tracts  of  land 
enumerated  as  so  held,  Including  the  land 
in  controversy  and  the  Baron  de  Bastrop 
four-leagne  grant,  the  estate  alleged  to 
own  one  undivided  lialf  of  the  former  and 
two  thirds  of  the  latter,  tbe  residue 
owned  by  Jones;  to  have  partition  tte- 
tween  tbe  estate  and  Jones,  and  for  tbe 
appointment  ol  commissioners  to  make 
surb  partition;  to  have  full  settlement 
between  the  estate  and  Mrs.  Lee,  the  ad- 
ministratrix, and  division  among  the 
heirs;  to  set  aside  a  decree  in  favor  of  tbe 
city  of  San  Antonio  against  the  estate  for 
certain  lands;  for  injunction  restraining 
sales  of  tbe  estate  pending  tbe  suit,  for 
apiiointment  of  an  auditor. 'to  arrange 
an  abstract  of  all  tbe  titles  belonging  to 
the  succession,  and  to  state  an  account 
against  the  estate  and  Jones,  and  against 
the  administratrix,  and  against  each  of 
the  heirs."  The  petition  asks  that  de- 
fendants be  required  to  answer  interroga- 
tories appended  thereto.  The  interroga- 
tories to  Jones  require  him  "to  answer 
and  say  whether  the  land  before  stated  to 
have  been  owned  by  him  and  the  eiitate  ns 
tenants  in  common,  or  what  other  Joint 
Intenestsdld  they  have  to  any  other  land," 
etc.  It  was  also  demanded  of  Jones  and 
all  other  defendants  "to  make  abstracts 
nnd  bring  into  court  all  patents,  certifl- 
cntee,  warrants,  deeds,  assignments,  landi, 
covenants,  contracts,  locatioDS,  surveys, 
Beld  notes,  letters,  receipts,  memoranda, 
papers  in  writing  and  in  print,  etc.,  which 
are  within  their  possession,  power,  or 
control,  which  In  any  manner  affect  the 
matters  and  things  in  this  uontrnveray." 
Mrs.  Smith  was  also  required  to  marshal 
the  aseets  of  tbe  estate  Id  her  poHsession, 
and  to  make  lull  showing  of  all  theestate, 
v.20s.w.no.25— 55 


real,  personal,  and  mtzad.  Tbe  Texas 
heirs,  children  of  Mrs.  Lee  and  John  W. 
Smith,  Mrs.  Lee,  the  administratrix  of  tta« 
estate,  the  city  of  San  Antonio,  and  Enucli 
Jones,  were  all  made  parties  defendant. 
Mrs.  Lee  answered  under  oath,  listing  the 
estate,  so  far  as  she  was  able,  showing  her 
acts  as  administratrix,  and  she  also  an- 
swered tbulnterrogatorles.  Her  sworn  In- 
ventory,  filed  with  her  answer,  contained 
as  an  Item  "the  Pedro  Flores  Morales  U. 
R.  Survey  for  one  league  and  labor  ol  land 
by  virtue  of  certificate  4M),  owned  and  h^d 
in  common  with  Enoch  Jones,  J^  belonging 
to  the  estate  of  J.  W.  Smith,  nnd  the 
otherjt  belonging  to  Enoch  Jones. "  Enoch 
Jones  answered  as  follows:  "Enoch 
Jones,  fur  answer  in  the  above  eanse, 
Is  willing  to  recognise  and  have  coniirmed 
the  former  partition  between  tbe  estate 
of  John  W.  Smith  and  himself,  and  he 
prays  the  court  to  confirm  said  partition. 
[Signed]  B.  Jones."  C.  E.  JeHersnn  was 
appointed  auditor  by  the  eourt  to  list  and 
classify  all  property  of  tbe  estate  ol  J.  W. 
Smith  subject  to  partition  among  the 
heirs  ol  the  same,  and  also  that  held  by 
said  estate  in  common  with  E^och  Jones. 
The  report  of  the  auditor  lu  "Table  A," 
as  it  ie  called,  lists  the  land  in  controversy 
as  follows:  "No.  65.  An  equal  undivided 
half  ol  one  league  and  one  labor  survey, 
held  In  common  with  Enoch  Jones.  Head 
rigtatof  Pedro  Flores  Moraleson  Bio  Frio. 
Certificate  No.  4«9.  One  half  belongs  to 
tbe  estate;  certificate  raised,  undivided." 
The  auditor  also  reported  In  Table  A: 
"No.  52.  Two  thirds  of  a  tract  containing 
four  leagues  originally  granted  to  Baron 
de  Bastrop  on  the  Ouadalupe,  the  other 
third  belonging  to  Enoch  Jones."  In 
Table  B  the  auditor  also  reported :  "  No. 
68.  Interest  of  estate  In  one  league  sold. 
Amt.  sales,  S4.996.76."  This  nflerred  to 
the  sale  by  the  administratrix  of  the 
league  sold  out  of  the  Bastrop  four-league 
grant.  The  report  also  contains  the  fol- 
lowing: "Interest  of  estate  in  one  league 
lostindistrictandsnpremecourts,  •  •  • 
two  other  leagues  remaining."  The  court 
submitted  thecasetu  the  Jury  upon  special 
issues,  calling  upon  them  In  one  issue  to 
determine  If  tbe  report  of  the  auditor  was 
a  correct  statement  of  the  property 
"owned  or  claimed"  by  the  estate,  which 
question  tlie  Jury  answered  in  the  alflrm- 
atlve.  The  decree  following  ordered  par- 
titioned tbe  bulk  of  the  property  held  in 
common  by  the  estate  of  J.  W.  Smith  and 
Enoch  Jones,  and  divided  tbe  estate 
among  tbe  respective  claimants  thereto. 
The  commissioners  appointed  were  in- 
structed "to  make  partition  and  di vision 
between  said  estate  and  F.noeh  Jones  of 
ail  property  herein  and  in  the  Table  A  de- 
scribed as  t)elng  held  In  common  with  said 
Enoch  Jones  and  the  deceased,  setting 
apart  to  each  one  half,  estimating  quan- 
tity and  quality.  And  It  Is  further  ordered, 
adjudged,  and  decreed  that  the  divisions 
and  partitions  heretofore  made  by  order 
of  the  probate  court  between  the  estate 
and  said  Enoch  Jones  of  the  lands  de- 
scribed herein  and  in  Table  A  be,  and  tbe 
same  are  hereby,  validated  and  con> 
firmed."  And  after  enumerating  many 
pieces  of  real  property,  land  certificates, 
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etc.,  eontalnnd  In  Table  A  of  the  auditor's 
report,  decrees:  "And  It  la  further  ad- 
Judged  that  all  the  other  property  de- 
scribed in  Table  A  and  claimed  by  naid  es- 
tate remain  for  further  division  and  parti- 
tion." This  decree  is  dated  July  24,  1S56. 
Tlie  suit  in  that  case  was  commenced 
July  27, 1854.  The  decree  In  the  probate 
court  was  rendered  about  thelaat  of  April, 
1854. 

It  was  proved,  and  we  find,  In  addition 
to  tbe  foregoing,  that  there  was  a  parti- 
tion In  1851  in  the  probate  court,  where 
the  administration  of  tbe  Smith  estate 
was  pending,  between  the  estate  and 
Jones  of  certain  lands,  notthelandinsait; 
end  we  find  that  Jones  was  made  a  party 
defendant  In  salt  No.  1,091;  tbnt  he  ap- 
peared therein ;  tbat  theclaim  of  the  heirs 
of  the  estate  to  an  undivided  one  half  of 
the  Morales  bead-right  league  and  labor 
of  land  on  the  Rio  Frio,  on  which  tbe  cer- 
tiflcete  No.  4b9  bad  been  located,  was  in 
issue,  and  that  such  claim  of  the  Jielrs  and 
tbe  estate  as  against  Bnucb  Jones  was 
established  by  tbe  judgment  rendered  in 
that  suit;  that  the  pleadings  and  tbe 
Judgment  in  tbe  case  fully  Identify  the  land 
so  held  In  common  by  tbeestate  and  Jones 
H8  tbe  land  now  in  suit.  We  do  not  find 
that  tbe  title  to  the  certificate  as  such, 
separate  from  the  land,  was  tried  and  ad- 
JndlCHted.  bot  that  the  rights  of  title  to 
tbe  land  in  the  heirs  and  the  estate  and 
Jones  were  tried  and  adjudicated,  and 
that  it  was  judicially  detArmlned  that  tbe 
beira  of  Smith  and  bis  estate  owned  one 
nndlTided  half  of  the  land,  and  Jones  the 
other  halt,  wblcb  had  the  effect  to  vest  ti- 
tle to  the  certificate  No.  489  in  the  parties 
in  the  same  proportion.  The  rights  of  the 
parties  were  directly  In  Issue,  and,  as  we 
think,  directly  determined.  Our  opinion  is 
tbat  tbe  matter  is  res  ac(/n(//catA,  as  decid- 
ed by  the  court  below.  Tadlock  v,  Eccles, 
20  Tex.  782;  Horton  t.  Hamilton,  Id.  606; 
Teal  V.  Terrell,  48  Tex.  491;  Cook  t.  Born- 
ley,  45  Tex.  98. 

The  record  does  not  show  any  authority 
in  the  admlniatrntrlx  of  tbe  Smith  estate 
to  raise  or  withdraw  the  certificate  No. 
4^  frum  the  original  location  on  tbe  sur- 
veys now  in  suit,  or  that  such  withdraw- 
al was  ever  approved  and  recognised  by 
the  state  officials  either  as  to  her  or  Enoch 
Jones.  There  may  have  been  a  practice 
to  locate  certificates  on  public  land,  and 
afterwards  float  them  at  tbe  will  of  tbe 
owners,  and  locate  the  same  certificates 
again  on  more  desirable  land,  but  we  are 
aware  of  no  law  tbat  legalised  such  a 
proceeding.  It  was  expressly  forbidden 
by  tbe  act  of  the  80th  of  August,  185U, 
(Pascb.  Dig.  art.  4674;  Rev.  St.  art.  3898,1 
enforced  in  Adams  v.  Railway  Co.,  70  Tex. 
273,  7  S.  W.  Rep.  729.  This  act,  however, 
was  not  in  force  at  the  time  the  certificate 
In  question  was  raised,  and  could  not  be 
applied  to  the  case  before  us.  Tbe  fact 
that  such  statute  was  enacted  does  not 
show  tbat  whnt  It  prohibited  was  before 
tbat  time  legal;  tbe  statute  may  have 
l>een  declaratory  only.  At  all  events, 
Mrs.  Jones,  as  administratrix,  in  our  opin- 
ion, bad  no  authority  to  divest  the  estate 
of  title  to  land  acquired  by  location  of 
tbe  certificate,  without  authority  Irom  tbe 


court.  Tbe  location  of  tbe  certificate 
merged  It  In  the  land.  It  does  not  appear 
that  tbe  estate  ever  relinquished  Its  right 
to  hold  the  land  In  suit  by  tbe  Morales 
certificate.  Tbe  proceedings  In  tbe  pro- 
bate and  district  courts  recognised  and 
claimed  the  land  by  tbe  location  of  this 
certificate,  and  the  jadgment  of  tbe  courts 
to  which  Jones  was  a  party  referred  the 
title  to  this  certificate,  Ittdtcating  that  it 
was  still  so  placed.  It  was  afterwards, 
by  the  duplicates,  returned  to  tbis  land, 
and  a  patent  obtained  thereon,  not  in  the 
name  of  Jones,  but  in  the  name  of  tbe 
original  grantee.  So  far  as  tbeestate  was 
concerned,  we  cbiuk  it  was  at  last  placed 
where  it  legally  belonged  all  the  time  alter 
and  by  virtue  of  the  original  location.  In 
our  concloslona,  without  the  judgments 
set  np  as  res  adJndlcMtL  l>y  pialutitfs, 
tbey  have  the  title  to  the  land  sued  for  by 
them.  Their  ancestor,  Smith,  owned  the 
certificate,  and  sold  one  half  of  it  to 
Jones;  and,  it  the  sale  by  tbe  administra- 
trix of  part  of  tbe  Baron  de  Bastrop  four- 
leagae  survey  did  not  convey  tbe  certifi- 
cate, tbe  title  to  it  has  never  passed  out 
of  the  estate  of  Smith  or  bis  heirs. 

There  is  another  point  not  yet  noticed 
which  it  seems  stands  In  the  way  of  a 
complete  title  In  defendants,  even  it  it 
should  be  held  that  the  conveyance  by  the 
administratrix  of  part  of  tbe  Bastrop 
grant  conveyed  tbe  certificate.  The  sale 
was  made  to  various  poraons,  as  well  as 
to  Jones,  King,  and  Bnquor;  and  they 
are  tbe  only  purebasers  who  paid  the  pnr- 
chase  price  and  complied  with  the  terras 
of  the  sale,  so  that  no  title  passed  to  the 
defaulting  purehasera.  Such  title  re- 
mained in  the  estate.  The  land  was  sold 
in  town  lots,  farm  lots,  and  surveys  by 
numbers,  and  there  is  nothing  to  show 
the  quantity  sold  in  these  lots,  no  other 
description  being  given.  The  balance  of 
tbe  leagoe  and  labor  not  sold,  as  shown 
by  tbe  report  of  sales,  was  bid  in  by  him 
and  conveyed  to  him,  but  this  would  fall 
to  show  the  quantity  sold  him.  because 
tbe  amount  bought  by  King  and  Buquor 
and  the  defaulting  porahasers  cannot  be 
ascertained.  All  tbe  land  not  sold  would 
belong  to  tbe  estate,  and  it  devolved  upon 
defendants  to  show  bow  much  was  sold. 
The  amount  may  be  ascertainable,  bnt 
the  evidence  adduced  on  the  trial  below, 
as  shown  by  the  statement  of  facts  fails 
to  do  so.  Our  opinion  and  judgment  are 
not,  however,  baaed  upon  this,  bnt  upon 
other  rnattura  discussed. 

Appellants  insist  tbat  the  judgment  In 
suit  No.  1,091  in  the  district  court  cannot 
be  set  up  as  rea  adjadleata,  because  it 
does  not  show  that  tbe  city  of  San  Anto- 
nio was  disposed  of  by  the  judgment. 
There  was  an  issue  with  tbe  city  of  San 
Antonio  made  by  the  petition  to  set  aside 
a  recovery  by  It  of  land  from  tbeestate, 
and  the  record  does  not  show  that  tbe 
Issne  was  disposed  of,  or  that  there  was 
any  judgment  for  or  against  it.  This  ob- 
jection was  not  made  in  tbe  court  below 
in  any  form.  Had  It  been,  the  record 
would  show  whether  It  was  true  or  not. 
Only  parts  of  the  record  were  offered. 
We  are  not  informed  that  the  fact  stated 
is  true.    The  objection  should  have  beaa 
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made  below.  It  comes  too  late.  Oar 
conclaelon  is  that  tbe  Judgment  of  the 
lower  coart  la  correct,  and  shoald  be 
affirmed ;  and  It  la  ao  ordered. 


Wolf  et  al.  t.  Lachman  et  al. 

{Covin  of  OttHl  Appeals  of  Textu.    See.  14, 
1892.) 

BaLB— FRi.UI>DLBST  Rbpbksbstatioss  bt  Vbndbb 
—Actios  bt  Vesdob  —Pleading — Etiobnob — 

SCBSEQUBNT  FdKCHASBRS  FOH  VaLUB. 

1.  In  an  action  by  the  Tender  of  gooda  ob- 
tained on  false  pretenses,  it  is  proper  to  ask 
for  jndgment  in  the  altematiTe,  either  for  a  re- 
tarn  of  the  goods  or  for  the  price. 

2.  Sustaining  a  demurrer  to  a  special  plea 
is  not  assignable  as  error  where  the  defendant 
repeats  in  a  trial  amoidment  the  allegations  of 
the  plea,  and  givea  evidence  under  such  amend- 
ment which  fails  to  snstain  the  defense. 

3.  An  allegatioa  that  defendant  made  false 
representations  to  plaintiffs  warrants  the  intro- 
dnction  of  evidence  aa  to  snch  representations 
made  to  their  agent. 

4.  Where  defendant  denies  that  he  made 
representations  as  to  his  solvency,  aa  charged, 
it  may  be  shovn  that  at  abont  the  same  time 
he  made  statements  to  commercial  agenciea 
aa  to  his  financial  standing. 

5.  When  a  party  to  a  suit  has  stated  facta 
showing  the  execution  of  a  written  instrument 
given  by  him  to  a  third  person,  and  the  con- 
tents thereof,  his  adTersaiy  need  not  account 
for  such  instrument  before  mtroducing  evidence 
as  to  its  contents. 

6.  Whbie  a  sale  ia  procured  by  fraud,  no 
title  passes  to  persons  taking  the  property 
from  the  fraudulent  vendee  aa  security  for 
pie-existiDg  debts,  since  they  are  not  purchas- 
ers for  value. 

Appeal  (rom  diatrlct  coart,  Travis  coun- 
ty. 

Action  by  Lactaman  A  Jacobi  agalneit 
Cbarlea  Wol{  and  A.  Schnaterman.  JudK- 
mant  for  plalntiffa.  Detendanta  appeal. 
Affirmed. 

The  other  facta  fully  appear  In  tbe  fol- 
lowing Btatement  by  Fihbrr,  C.  J-: 

On  tbe  2l8t  of  March.  1889,  Lacbman  ft 
Jacobi  brought  ault  by  aeqneatration 
agalnat  Cbnrlea  Wolf  and  A.  Schuaterman 
tor  tbe  recovery  of  a  certain  lot  or  stoclc 
of  wine,  apecincally  set  out  in  their  peti- 
tion. Plaintiffs  alleged  that  on  or  aboat 
January  30, 1S89,  they  were  the  owners  of 
aald  goods,  and  that  Schuaterman  ap- 
plied to  tliera  to  purchase  the  same,  mak- 
ing to  them  certain  representations  as  tu 
his  solvency  and  financial  condition,  and 
ability  to  pay  for  the  same.  That,  rely- 
ing upon  these  representations  so  made  to 
them,  and  believing  them  to  be  true,  they 
sold  said  goods  to  Schusterman  upon 
credit,  and  shipped  tbe  same  to  him. 
That  upon  their  arrival  in  Austin,  Tes.. 
Scbasterman  took  possession  of  them,  etc. 
Tbey  charg^e  that  all  of  tbe  representa- 
tions made  by  Sebnaterman  with  reference 
to  bis  financial  condition,  his  ability  and 
intention  to  pay  for  the  gooda,  were  false, 
and  were  fraudulently  made  by  Schuster- 
roan,  with  the  view  of  obtaining  posses- 
sion of  said  goods,  and  with  no  Intention 
npon  his  part  to  pay  for  them.  Tbe  peti- 
tion fnrther  alleged  that  afterwards,  to 
wit,  abont  March  11,  1889,  Scbasterman 
execoted  to  Cbarlea   Wolf  a  trandnlent 


conveyance,  In  the  form  of  a  deed  of  trast. 
and  thereunder  pretended  to  convey  tb 
and  place  Wolf  In  possession  of  bis  store 
and  all  goods  therein.  That,  under  said 
fraodnlent  conveyance.  Wolf  was  con- 
federating wltb  8(;husterman  to  deprive 
plaintlBs  of  said  goods,  and,  though 
Wolf  wos  In  the  ostensible  possession  ol 
aald  goods,  Schusterman  continued  In  and 
about  the  store.  Plaintiffs  asked  Judg. 
ment  for  the  goods  or  their  value,  and,  io 
the  alternative,  prayed  that  if,  for  want 
of  proof,  they  could  not  recover  the  goods, 
then  they  a8ke<l  Judgment  against  8chu8. 
terman  for  the  debt.  Schusterman  an- 
swered by  general  demurrer,  general  de- 
nial, special  denial  of  all  fraud,  and  dis- 
claimer of  title  or  possession  of  tbe  goods. 
Wolf  answered  by  general  demurrer  and 
general  denial,  and,  by  special  plea, 
averred  that  at  and  before  tbe  date  on  the 
transfer  to  him,  Schusterman  waa  In- 
debted to  him  In  the  snm  of  $1,000  for  bor- 
rowed money,  and  was  also  Indebted  to 
tbe  other  beneOciarles  named  in  the  deed 
of  trust  to  the  amounts  In  said  deed  of 
trust  specified:  thht  the  deed  of  trust 
covered  the  goods  sued  for,  and  waa  ex- 
ecuted to  him  for  the  purpose  of  securing 
tbe  payment  of  the  indebtedness  therein 
specified ;  that  be  accepted  the  trusts  and 
took  possession  of  the  property  con- 
veyed; that  neither  at  tbe  date  of  execu- 
tion and  delivery  of  said  trust  deed,  nor 
at  any  time  prior  thereto,  did  he  or  any 
of  the  other  beneficiaries  of  aald  trust 
deed  have  any  knowledge  or  notice,  of 
any  character  whatsoever,  of  any  vice, 
flaw,  or  defect  in  the  title  of  Schuster- 
man, or  of  any  false  or  frandolent  repre- 
sentations, devices,  or  intentions  of  Schus- 
terman, made  to  plaintiffs,  or  contrived 
to  their  injury,  as  pleaded  by  plalntiffa,  or 
reason  to  suspect  such  frauds;  that  tbe 
goods  transferred  were  not  of  valoe 
greater  than  the  debts  and  demands  for 
which  they  were  transferred.  Wherefore 
be  pleaded  that  he  was  entitled  to  be  pro- 
tected in  his  claim  to  and  possessiou  of 
said  goods.  To  this  special  plea  plaintiffs, 
by  replication,  demurred.  Tbe  demurrer 
waa  sustained  by  tbe  court.  This  ruling 
is  assigned  as  error.  Defendant  Wolf  then 
Bled  a  trial  amendment,  in  which  he 
pleaded  that  the  debt  due  J.  H.  Raymond 
&  Co.,  secured  by  tbe  trust  deed,  was  con- 
tracted after  Schnsterman's  purchase  of 
the  goods  from  plaintiffs;  that  Raymond 
&  Co.  gave  credit  tu  Schusterman,  relying 
on  his  apparent  ownership  of  these  and 
all  other  goods  In  his  store,  and  without 
knowledge  or  notice  of  any  false  or  fraud- 
nlent  representations  or  devices  by  Schus- 
terman with  reference  thereto,  or  of  any 
vice,  flaw,  or  defect  In  his  title  or  condi- 
tion attached  thereto,  or  equity  of  plain- 
tiffs with  reference  to  them ;  that  all  of 
the  balance  of  the  goods  transferred  by 
Schusterman  to  Wolf  bad  been  taken  pos- 
session of  by  the  United  States  marshal 
under  procens  issuing  out  of  the  United 
States  courts,  and  that  the  goods  here 
sued  for  were  all  that  remained  out  of 
which  the  debt  due  Raymond  &  Co.  could 
be  paid ;  that  Raymond  &  Co.  could  have 
secured  their  debt  by  other  means  and  on 
other  property,  but,  being  Ignorant  of  any 
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rice  In  BcbaateriDan'B  title  to  any  part  ut 
the  goods  covered  by  tbo  trust  deed,  or 
of  any  claim  or  equity  of  any  penion 
BKainat.  said  KoodM,  Raymond  &  Co.  had 
relied  upon  tiie  security  created  by  said 
truBt  deed,  and  prayed  that  Raymond  Jk 
Co.  be  protected  as  pnrchaRers  tor  value. 
On  trial  tbe  court  rendered  Jadgment  that 
plain tltfa  "oDght  to  recover  against  WoU 
and  tSubusterman  thegoodssued  lori^and 
rendered  ludgment  axainat  Charles  Wolf, 
and  C.  W.  Daniels  and  Frank  Hamilton, 
sureties  on  Wolf's  replevy  bond,  tor  $283.- 
91,  tbe  value  of  tbe  goods,  and  for  f  60.90, 
Interest  tbereon  from  thedateof  the  bond, 
subject  to  tbe  right  of  Wolf  and  sureties  to 
return  tbe  property  within  10  dttys,  and 
also  rendered  ludKment  against  JSctauster- 
man  alonefor  4  barrels  of  claret  not  selxed 
by  the  writ,  and,  if  not  returned  in  10 
days,  tben  judgment  against  Scboster- 
man  for  fl5tt.l4.  Defendants  appealed 
from  tbe  Judgment  so  rendered. 

Findings  of  facts:  (1)  That  on  Jan- 
nary  8<),  ^8S9,  and  prior  thereto,  appellees 
were  wholesale  merchants  in  the  city  of 
San  Frnnclsco,  and  that  at  that  time  Wii- 
liam  Htern  was  their  agent  and  drummer 
lor  tbe  Texas  trade.  (2)  That  on  the22d 
day  of  January,  1889,  the  goods  In  contro- 
versy, which  consisted  of  liquors,  were 
8oid  to  appellant  A.  Hchusterman,  then  a 
merchant  dealing  in  liquors  In  tbe  city  of 
Austin,  by  William  Stern,  as  the  agent  of 
appellees,  and  that  said  goods  were  re- 
ceived by  and  delivered  to  appellant 
Schoaterman.  (3)  At  tbe  time  of  tbe  sale 
of  tbe  goodsto  Hcbusternian,  be  represent- 
ed to  William  Stern  that  he  was  solvent, 
and  well  able  to  pay  for  said  goods,  and 
was  worth  two  dollars  for  every  dollar 
he  owed,  and  tbat  Stern  believed  such 
stutementsand  representations  tobe  true, 
and,  upon  such  belief,  be,  as  agent  of  ap- 
pellees, sold  tbe  goods  to  SchuHterman  on 
time,  to  be  paid  for  in  the  future.  (4) 
Such  statements  and  repreaentations  of 
Schueterman  were  knowingly  and  falsely 
made  for  the  purpose  of  effecting  a  pur- 
chase of  tbe  goods  and  acquiring  posses- 
sion thereof,  and  tbat  at  the  time  of  such 
representations  SchuHterman  was  prac- 
tically insolvent,  and  was  not  worth  over 
half  tbe  amount  he  represented,  which 
was  known  to  him,  and  that  bis  debts 
largely  exceeded  bis  assets,  and  were  large- 
ly in  excess  of  tbe  amount  represented  to 
Stern.  (5)  Tbat  the  goods  were  of  the 
value  stated  in  tbe  Judgment.  (6)  That 
Schusterraan  did  not  pay  for  tbe  goods, 
aa  agreed.  (7)  Un  March  21,  1889,  the 
goods  in  controversy  were  sequesternd  by 
apppllees,  and  were  the  same  goods  shipped 
and  sold  to  Scbusterman  by  appellees,  ex- 
cept four  barrels  of  claret  not  found,  and 
which  is  of  the  value  stated  in  the  judg- 
ment of  tbe  court.  The  goods  were  re- 
ceived by  Scbusterman  February  11, 1S89. 
(8)  On  March  11,  1889,  Scbusterman,  by 
deed  of  trnst,  transferred  all  of  bis  stock 
of  merchandise,  including  tbe  goods  in 
controversy,  to  Wolf,  as  trustee,  to  secure 
him  and  Raymond  &  Co.  and  others 
named,  creditors  of  Schnsterman,  and 
tbat  appellees  nrere  not  mentioned  In  sncb 
instrument,  or  secured  In  their  debt.  That 
Boitber  tbe  said  Wolf,  nor  any  of  tbe  credit- 


ors mentioned  In  said  deed  of  trost,  paid 
anything  of  value  for  said  goods  at  the 
timeof  said  transfer,  but  the  consideration 
thereof  whs  solely  the  debts  existing  at 
tbe  time  of  the  expcution  of  said  instru- 
ment. (9)  At  tbe  timeof  execution  of  oaid 
deed  of  trust,  Wolf  took  posRestiion  of  said 
goods  as  trustee,  and  It  does  not  appear 
that  he,  or  any  of  the  creditors  secured 
by  said  instrument,  bad  any  notice  or 
knowledge  that  tbe  goods  were  procured 
from  appellees  by  reason  of  the  false  rep- 
resentations made  by  Scbusterman  to 
Stern.  It  appears  that  tbe  debts  secured 
by  said  instrument  are  boaa  dJe.aiid  were 
unpaid  at  that  time.  (10)  Tbat,  after  the 
levy  of  the  writ  of  sequestration  on  said 
goods,  they  were  replevied  by  appellant 
Woir,  and  that  C.  W.  Daniels  and  Frank 
Hamilton  were  the  sureties  on  his  replevy 
bond.  (Ill  It  drtes  not  appear  from  tbe 
evidence  that  tbe  Koods  were  delivered  by 
Wolf  and  tho  sureties  on  his  boud  to  abide 
tbe  judgment  of  tbe  court,  nor  does  it  ap- 
pear that  Scbusterman  bas  produced  or 
returned  the  four  barrels  of  claret  men- 
tioned in  the  Judgment.  (12)  Appellant 
Wolf  and  Raymond  &  Co.  had  no  notice 
or  knowledge  of  the  representations  made 
by  Scbusterman  when  be  purchased  tbe 
goods.  (13)  The  writ  of  sequestration 
and  return  and  replevy  bond  of  Wolf  and 
bis  sureties,  Hamilton  and  Daniels,  in  tbe 
sum  of  $2,600,  were  before  the  court  below 
as  evidence. 

J.  M.  htoore  and  A.  M.  Jackson,  for  ap- 
pellants. Walton,  Hill  &  Walton,  for  ap- 
pellees. 

PiSBBB,  C.  J.,  (aUer  stating  the  tacts.) 
Tbere  was  no  error  In  the  ruling  of  tbe 
court  below  upon  the  demuri-er.  as  com- 
plained of  In  appellants'  first  and  second 
asslgnmentsof  error.  The  appellees  were, 
under  the  averments  of  tbe  petition,  enti- 
tled to  recover  the  goods  from  appellants, 
and,  u|>oii  failure  to  so  do,  were  entitled 
to  afflriii  the  sale,  and  ask  tor  Judgment 
against  Scbusterman  for  tbe  debt.  Tbe 
pleadings  were  so  framed  as  to  ask  these 
remedies  in  tbe  alternative.  This  was 
permissible.  Appellants  cannot  complain 
of  tbe  action  of  the  court  In  sustaining  a 
demnrrer  to  their  answer,  as  tbe  facta,  as 
originally  pleaded  in  the  answ<>r,  were  re- 
peated in  a  trial  amendment,  and  evidence 
was  ottered  under  tbe  Issues  raised  by 
their  answer;  and,  giving  to  it  Its  full 
weight.  It  shows  that  appellants  are  not 
entitled  to  recover  and  hold  the  goods. 

Objection  is  made  to  theevidence  of  wit- 
ness  Stern  in  behalf  of  appellees,  because 
tbere  is  no  pleading  to  support  it,  as  the 
plalntifts  alleged  tbat  they  sold  tbe  goods, 
and  the  fraudulent  representations  that 
induced  the  sale  were  made  to  them,  and 
evidence  that  they  were  made  to  Stern  is 
not  supported  by  tbe  pleadings.  Tbe  tes- 
timony objected  to  is  tbat  where  the  wit- 
ness testlflce  tbat  be  sold  tbe  goods  to 
Schnsterman  as  agent  of  plaintiffs,  and 
that  Scbusterman  made  thefalse  represen- 
tations to  him.  The  evidence  was  admis- 
sible. The  sale  by  Stern  as  tbe  agent  of 
plaintiffs,  and  tbe  representations  made 
by  Schnsterman  at  the  time,  that  induced 
tbe  sale,  were,  in  legal  eHect,  made  to  tba 
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plain tllTa,  as  Stern  was  their  lawtol  agent, 
empowered  to  sell.  The  plalutIRe  are  en- 
titled to  the  benefit  ol  all  facts  connected 
with  the  sale  that  occurred  between  Stern 
and  Schusterman. 

The  fonrth  aaslKnroent  ot  error  com- 
plalDi  of  the  admission  of  the  testimony 
of  Schusterman  as  to  statements  made  by 
him  to  Bradstreet  and  Dnu,  commercial 
agencies,  for  the  reason  that  such  state- 
ments were  not  pleaded,  and  are  not 
shown  to  be  relied  upon  by  plaintiffs  as  In- 
ducing them  to  sell  the  goods;  and  be- 
canse  it  was  not  shown  that  Wolf  was 
cognizant  of  such  statements,  as  a  party 
thereto.  It  appears  that  Schusterman 
testlBedtbat  he  did  not  malce  the  state- 
ment to  Stern  as  alleged.  The  questions 
were  then  asked  concerning  certain  state- 
ments made  to  the  agents  of  Bradstreet 
and  Dun  showing  bis  Qnancial  condition. 
We  think  this  evidence  was  admissible  for 
the  purpose  of  showing  bis  financial  con- 
dition by  statements  made  by  hlni,  be  be- 
ing a  party  to  the  suit.  It  appears  that 
these  statements  weremadewithin  a  very 
short  time  from  those  made  to  the  wit- 
ness Stem,  and  what  be  said  about  his 
financial  condition  at  sncb  times  is  admis> 
Bible  as  fact?  tending  to  show  bis  financial 
condition  at  the  time  be  obtained  the 
goods.  Thefact  that  such  statements  were 
not  known  toSchueterman'seodefendant, 
WQlf.does  not  affect  thtir admissibility, as 
Wolf  was  not  shown  to  be  a  purchaser 
for  value  of  the  goods,  and  is  cot  In  a  po- 
sition to  claim  protection  as  an  innocent 
purchaser. 

Objection  is  urged  to  the  admission  of 
the  evidence  of  witne«s  Fiset,  to  the  effect 
that  about  January  26,  1889,  defendant 
Schusterman  furnished  him,  as  agent  of 
Bradstreet,  with  a  written  statement, 
showing  his  financial  condition.  His  fi- 
nancial coniAltion  then  stated  was  about 
97,000  debts  and  about  $14,000  assets. 
The  witness  states  that  he  sent  the 
statement  to  the  ofiice  at  Dallas,  and 
supposes  it  is  depoulted  with  the  home 
ofliee  in  New  York;  that  ho  did  not 
recollect,  when  the  statement  was  made, 
that  Schusterman  said  it  was  the  same  as 
that  made  to  Dun  in  thu  December  preced- 
ing. Scbosterman  bad  previously  testi- 
fied that  be  bail  made  such  statement,  and 
admitted  that  he  bad  stated  his  financial 
condition  to  be  as  stated  by  Fleet ;  the 
only  dlflnrence  in  their  evidence  being  that 
be  stated  to  Fiset  that  bis  condition  was 
the  same  as  that  previously  made  to 
Don's  agency,  and  that  he  bad  not  taken 
stock  and  taventory  of  hla  goods,  and 
wati  not  certain  as  to  amounts. 

We  think  the  evidence  was  admla>!iible, 
as  Schusterman  bad,  in  effect,  admitted 
the  execution  of  the  statement  and  of  its 
contents.  It  was  unnecessary  to  produce 
the  original.  It  Is  not  pretended  that  the 
information  be  gave  Fleet  that  the  state- 
ment was  the  same  as  that  previously 
made  to  Dun  was  embodied  In  the  written 
statement.  When  a  party  to  a  suit  has 
stated  facts  showing  the  execution  of  the 
written  instrnment  and  Its  contents,  it  is 
nut  necessary  for  his  adversary  to  account 
fur  tbe  original  before  be  will  be  permitted 
to  introduce  evidence  showing  Ita  con- 


tents. Tbe  admission  of  the  party  re- 
lieves blm  ot  this  duty. 

The  evidence  of  Fiset  was  also  admissi- 
ble as  contradictory  of  that  of  Schuster- 
man wherein  he  testlded  that  he  stated  to 
Fiset  that  the  statement  was  tbe  same  aa 
that  of  December,  made  to  Dnn'M  aptency. 

It  is  Insisted  that  the  conrt  erred  In  ren- 
dering Judgment  in  favor  of  appellees,  be- 
cause thu  evidence  shows  that  Wolf  and 
the  secured  credltorn  iu  the  deed  of  trnst 
acquire)!  the  goods  without  notice  or 
knowledge  of  the  statements  or  renresen- 
tatlons  made  by  Scbosterman  when  be 
obtained  the  goods,  and  that  tbe  evidence 
islnuufflclent  In  showing  that  tbe  repre- 
sentations were  made  as  claimed  by  ap- 
pellees. Tbe  witness  Stern's  evidence  is 
certain,  and  to  the  point,  that  the  repre- 
sentations of  Schusterman  were  made  as 
in  effect  found  by  the  court,  and  that  up- 
on tbe  faith  of  such  representations  the 
goods  were  sold.  The  evidence  Is  batlsfac- 
tory  In  showing  that  such  representa- 
tions were  false,  and  were  known  to  be 
such  by  Schusterman  when  made.  The 
rnle  of  law  is  so  well  settled  In  holding 
that,  nnder  such  clrcumBtances,  tbe  ven- 
dor can  recover  the  goodH  from  the  fraud- 
ulent vendee,  that  we  deem  it  unnecessary 
to  cite  authority  In  support  of  the  right. 
We  see  nothing  in  this  kind  of  case  tbat 
relieves  purchasers  from  the  effect  of  an 
application  of  tbe  ordinary  rules  of  Inw 
and  equity  that  govern  and  control  the 
rights  of  parties  where  an  Innocent  par- 
chaae  of  property  is  asserted.  The  evi- 
dence in  tbe  record  shows  that  Wolf  and 
the  creditors  of  Schusterman  paid  nothing 
of  value  for  the  goods ;  that  the  considera- 
tion for  the  transfer  to  them  was  simply 
the  pre-existing  debts  due  them  by  Schus- 
terman. In  sncb  a  case  the  purchaser  has 
parted  with  nothing  of  value  on  the  faith 
of  his  purchase,  and  he  will  not  be  per- 
mitted to  hold  the  goods  against  tbe 
claim  of  the  true  owner,  although  he  may 
have  been  Ignorant  of  such  right  at  the 
time  of  bis  purchase. 

There  Is  no  merit  in  the  complaint  that 
tlie  Judgment,  so  far  as  it  relates  to  Inter- 
est, is  erroneous.  Tbe  Judgment  of  tbe 
court  below  Is  atflrmed. 


Dec.  li, 


Fran'k  v.  Tatum. 

(Court  of  OMl  Appealg  of  Texcu. 
1898.) 

Afpsu.— Final  Ohdbb  —  Ambkdmbnt  op  Flsas- 

INO— Parties. 

1.  Where  the  pleadings  disclose  ismes  be- 
tween plaintiff  and  defendant,  and  between 
plaintiff  and  a  copartnership  of  which  defendant 
18  a  member,  a  Judgment  against  defendant 
alone,  there  being  no  adjudication  of  the  issues 
Involved  between  plaintiff  and  the  copartner- 
ship, is  not  final,  and  from  it  no  appeal  will  he. 
Mignon  V.  Brinson,  (Tex.  Sup.)  11  S.  W.  Rep. 
m,  foUoiwed. 

2.  Where,  in  an  amended  original  petition, 
it  is  not  stated  that  the  suit  is  dismissed  as  to 
certain  copartnerships  made  defendants  in  the 
original  petition,  these  copartnerships  will  be 
retained  aa  parties  defendTant  in  the  amended 
petition. 
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Appeal  from  district  court,  Bexar  coan- 
t.v. 

Action  by  E.  C.  Tatum  aKaint  A.  B. 
Frank  and  others.  There  was  indjinient 
affalnatdefendant  Frank  only.  From  this 
Judgment  Frank  appeals.    Dismissed. 

C  Upson,  for  appellant.  Tarleton  A 
Keller  and  Barnard  &  Green,  tor  appellee. 

Krt,  J.  In  our  opinion,  the  amended 
original  petition  upon  which  the  plaintiff 
went  to  trial  retained  the  copartnerships 
of  Goldfrank,  Frank  &  Co.,  M.  Oppen- 
beimer  &  Co.,  and  Cohen  ft  Koenlngham 
as  parties  to  the  suit;  and,  as  the  judg- 
ment rendered  in  tbe  court  below,  from 
which  it  is  aonght  to  prosecute  this  ap- 
peal, does  not  dispose  of  them,  nor  of  the 
Issues  Involved  between  tbem  and  the 
plaintiff,  tbere  is  no  final  Judgment  from 
which  an  appeal  can  be  prosecuted. 
Though,  as  against  said  copartnerships, 
tbe  amended  petition  is  rather  vague  and 
uncertain,  and  perhaps  InsutHcient  if  chal- 
lenged by  demurrer,  still,  considering  the 
fact  that  the  copartnerships  were  defend- 
ants In  the  original  petition,  the  sim- 
ilarity between  the  two  petitions,  ail 
of  the  terms  of  the  latter,  and  especial- 
ly tbe  prayer  for  citatlims  against  the 
copartnerships,  and  tbe  fact  that  said 
amended  petition  does  not  state  that  the 
suit  Is  dismissed  or  abandoned  as  to  said 
firms,  we  conclude  that  it  was  not  the 
intention  of  the  plaintiff  to  withdraw 
or  dismiss  his  salt  as  against  the  afore- 
said copartnerships.  If  it  should  be  held 
that  the  dismissal  by  a  plaintiff  of  his  suit 
against  the  Individuals  who  composed  a 
copartnership,  when  the  suit  is  against  the 
individuals  as  wt.-ll  as  the  firm,  would  oper- 
ate as  a  dismissal  ol  such  copartnership, 
this  would  not  remove  tbe  obstacle  in  the 
way  of  the  finality  of  the  Judgment  in  this 
case,  because,  while  the  plaintiff  dismissed 
as  to  all  tbe  individuals  composing  two 
of  tbe  firms  and  tbree  of  tbose  who  com- 
posed tbe  other,  be  did  not  dismiss  as  to 
one  member  of  tbe  latter  copartnership. 
Hence  we  conclude  that,  not  having  dis- 
missed as  to  all  the  partners  in  the  firm  of 
Goldfrank,  Frank  &  Co.,  nor  as  to  said  co- 
partnership, it,  if  not  the  other  firms,  was 
alparty  tothesult  when  the  Judgment  was 
rendered.  The  three  firms,  as  ^uch,  had 
filed  answers  to  tbe  original  petition, 
and  they  Hied  exceptions  to  the  amended 
petition  on  tbe  day  the  case  went  to  trial, 
which  were  overruled,  and,  after  tbe  plain- 
tiff had  dismissed  his  suit  against  all  the 
indlvliiaal  defendants  except  A.  B.  Frank 
and  F.  H.  Coleman,  the  copartnership) 
of  Goldfrank,  Frank  &  Co.  filed  a  motion, 
asking  to  have  tbe  case  dismissed  as  to 
said  firm  and  A.  B.  Frank,  but  the  record 
falls  to  show  any  action  upon  it  by  the 
court  except  that  it  was  overruled  as  to 
said  A.  B.  Frank.  The  pleadings  disclose 
important  issues  between  said  copartner- 
sblpand  plaintiff,  and  the  Judgment  does 
not  adjudicate  all  the  questions  Involved 
as  to  some  of  the  parties  to  tbe  suit. 
Such  being  the  case,  there  is  no  final  Judg- 
ment, and  this  court  has  no  Jurisdiction 
to  entertain  the  appeal  Martin  v.  Crow, 
2STez.  614;  Simpson  v.  Bennett,  42  Tex. 
241;  L.lnnv.Arambould,65Tex.611:  Whit- 


aker  y.  Gee,  61  Tex.  217;  Mfgnon  r.  Biln- 
son,  74  Tex.  18,  11  8.  W.  Rep.  903. 
Tbe  appeal  will  be  dismissed. 


Galveston,  H.  ft  8.  A.  Rt.  Co.  t.  Pob- 

FKBT. 

(Court  of  OMl  Appeals  of  Teaxu.    Veo.  SI, 
1892.) 

WiTirsss — Cboss-Exxminatioh— Tbbtimost  os 

FOBMBB  TkIAU 

On  the  second  trial  of  an  action  ajpdoft 
a  railroad  company  for  Injorles  received  at  a 
crosBing,  plaintffi  testified  that  liis  statement  u 
to  the  distance  the  en^ne  was  from  iiim  yitea 
he  iirst  saw  it  was  different  from  his  statanent 
at  the  former  trial;  and  that  he  tiad  read  the 
opinion  of  the  supreme  comrt,  revenringthe  case, 
and  holding  Mm  guilty  of  contributory  negli- 
gence on  the  ground  that  he  had  time  to  get  off 
the  track  after  seeing  the  engine.  Held,  Qiat  it 
was  proper  to  ask  plaintiff  on  cross-exaininatioii 
if  he  did  not  make  such  different  statement  i)e- 
cause  he  had  seen  the  ground  on  vliich  tbe  cue 
was  reversed,  as  such  q^aestion  would  tend  to 
show  plaintiff's  motive  m  i-hnngnng  hig  teatt- 
monr. 

Appeal  from  district  court,  Bexar 
county. 

Suit  by  Charles  Porfert  against  the  Gal- 
veston, Uarrlsburgh  ft  San  Antonio  Rail- 
way Company  for  damage.  Judsrmentfor 
plaintiff.    Defendant  appeals.    Reversed. 

Upson  <S  Bfrgatrottt,  for  appellant.  J. 
H.  McLeary,  for  appellee. 

FiBBBB,  C.  J.  This  salt  waa  insticoted 
in  the  district  court  of  Bexar  county  by 
appellee  against  appellant  to  recover 
damages  for  the  alleged  negligence  of  ap- 
pellant In  running  an  engine  operated  by 
Its  aervants  against  him  while  be  was  at- 
tempting to  cross  the  railroad  at  a  cross- 
ing, thereby  severely  and  permanently  In- 
juring him.  Defendant  answered  by  gen- 
eral denial,  and  that  appellee  was  guilty 
of  contribntory  negligence.  Verdict  and 
Judgment  were  in  favor  of  appellee  for 
*7,250. 

The  second  error  assigned  is  as  follows: 
"The  plaintiff  having  testified  that  bis 
statement  on  this  trial  was  different  from 
his  statement  on  tbe  former  trials  of  this 
case,  as  to  thedlstance  tbe  train  was  from 
h Ira  when  be  first  saw  it,  and  having  In 
answer  to  the  question, 'Have  yoo  read 
the  opinion  of  tbe  supreme  court,  revers- 
ing tblB  case?'  said,  'Yes,  I  have,'  the 
court  erred  in  not  permitting  defendant's 
counsel  to  ask  the  plaintiff  the  following 
question:  'Have  you  not  made  a  different 
statement  In  your  testimony  on  this  tri- 
al, as  to  thedlstance  the  train  was  from 
you  when  you  first  saw  it,  from  tbe  state- 
ments you  made  In  your  testimony  on 
tbe  former  trials  of  this  case,  by  reason  of 
the  supreme  court  having  reversed  tbe 
case,  and  yon  having  seen  the  grounds 
upon  which  the  case  was  reversed?'  l>e- 
CRUse  said  question  was  legltlmate,forthe 
purpose  of  showing  plaintiff's  motive  in 
making  such  different  statements,  and 
thereby  to  discredit  bis  testimony.'  Tbe 
former  opinion  of  the  supreme  court  In 
this  case  reversed  and  remanded  tbe  case 
for  tbe  reason  that  it  appeared  from  tbe 
facta,  as  then  shown,  that  tbe  appellee 
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was  guilty  of  lontributorr  negllKenee  in 
not  Kettliig  off  the  railroad  traclt  before 
lie  waa  hit  by  the  locomotive,  (10  8.  W. 
Rep.  307;)  It  apppearlng  that  be  saw  tbe 
approach  ol  tbe  engine,  and  that  at  snch 
time  It  waa  socb  a  distance  from  bim  as 
wonld  have  enabled  bim  to  lea  re  the  track 
before  it  reached  talm,  and  bis  failnre  so 
to  do  conatituted  negligence  upon  hlu 
part.  The  tcRtimony  of  the  witnesses  In 
the  present  case  upon  this  point  tended 
to  show  that  the  locomotive  was  macb 
nearer  to  him  when  he  first  observed  it 
than  testified  to  In  the  former  trlMl,  and 
tbat  the  locomotive  beinsBO  near,  and 
'Coming  with  such  speed,  he  did  not  have 
time,  by  the  nse  of  diligence,  to  leave  the 
track  before  be  was  st  rock.  It  it  be  true 
that  tbe  appellee  was  Induced  to  make 
this  change  In  his  evidence,  and  to  testify 
-upon  the  second  trial  dittereotly  from 
what  be  had  ttstlfled  to  on  tbe  former 
trial,  abont  a  matter  of  such  Importance, 
by  reason  of  tbe  decision  o(  the  sapreme 
court  referred  to,  then  we  believe  it  was 
-permissible  for  appellant  to  prove  thefact. 
The  effect  of  sucb  evidence  would  be  to 
show  the  motive  of  appellee  In  changing 
bla  evidence  to  be  that  he  was  not  guilty 
of  tbe  act  denounced  by  the  supreme 
-court  as  fatal  to  bis  right  of  recovery; 
-and  it  wonld  be  a  legitimate  inference  tbat 
the  Jury  might  consider,  with  other  facta 
in  the  case,  that  his  purpose  in  testifying 
differently  was  to  make  a  case  that  would 
meet  the  objections  of  the  decision  ren- 
dered in  reversing  the  former  Judgment. 
It  would  be  also  admissible  as  a  fact  or 
-clrcnmstance  tending  til  discredit  the  ap- 
pellee, to  be  considered  by  the  Jury  tor 
what  it  may  be  worth.  We  think  the  evi- 
dence was  admissible. 

There  is  no  merit  in  the  remaining  as- 
signments of  error.  The  facts  of  this  case 
are  in  several  essentials  different  from 
those  developed  in  the  former  trial,  aud 
we  cannot  say  that  the  evidence  shows 
that  appellee  was  guilty  of  contributory 
negligence,  and  will  not  dlstnrb  the  ver- 
dict for  this  reason. 

As  to  tbe  point  that  tbe  verdict  isezcess- 
Ive,  that  has  been  settled  adversely  to 
tbe  contention  of  appellant  by  the  Judg- 
ment of  the  sapreme  court  in  the  flrat  ap- 
■peal  of  this  case.  10  S.  W.  Rep.  2U7.  For 
the  error  in  refnslng  to  permit  appellant's 
counsel  to  ask  the  appellee  the  question 
as  heretofore  stated  upon  the  trial,  we 
reverse  tbe  Judgment,  and  remand  tbe 
cause. 


McGoFFiN  et  al.  v.  Sowell. 

(Court  of  OMl  Appeala  of  Texat.    Oct.  98^ 

1898.) 

JUSISmiBNT  FOB  Bbnepit  o»  Crbditobs— Vaud- 
ITT   or,    WmS     MADE    BT    A3    AOBNT  —  WHAT 

Fropkrtt  it  must  Ikulodb. 

1.  An  assignment  for  the  benefit  of  credit- 
-ors,  ezecnted  and  aciinowledged  by  one  partner 
unaer  verbal  authority  from  his  copartner  and 
-purporting  to  convey  all  the  property  of  the 
partners,  real  and  personal,  not  exempt  from 
execution,  as  required  by  Acts  1879,  c.  &3,  can- 
not be  sustained  unless  it  appears  that  the 
-copartners  owned  no  land  exempt  from  ezeco- 


tion,  as  an  agent  cannot  be  verbally  anthorized 
to  ccnvey  land  of  his  principal. 

2.  Acts  1879,  c.  {S3,  p.  67,  provides  that  an 
assignment  for  the  benefit  of  creditors  mast 
convey  all  the  property  not  exempt  from  forced 
sale,  whether  individual  or  partnership,  belong- 
ing to  the  person  or  persons  mining  audi  as- 
signment. Btid  that,  where  the  assignor  owns 
no  real  estate  subject  to  forced  sale,  his  agent, 
acting  under  verbal  authority,  can  make  fox 
him  a  valid  assignment. 

Appeal  from  district  court,  Gaadalupe 
county. 

Suit  by  P  S.  Sowell,  assignee,  against 
Hugh  McOnffln  und  Meyer  &  Bulte,  to 
recover  tbe  value  of  personal  property 
taken  from  plaintiff's  possession  and  con> 
verted  by  defendants  to  their  use.  Judg- 
ment for  plain  titt.  Defendants  appeal. 
Reversed.  / 

Burfcea  &  Olbrell,  for  appellants.  W.  M. 
Rust,  W.  R.  Neill,  and  Jna.  Qreenwood,  tor 
appellee. 

Key,  J.  This  salt  was  brought  by  ap- 
pellee, P.  S.  Sowell,  as  assignee  of  the 
firm  of  Roby  &  Nichols,  to  recover  the 
value  ot  certain  personal  property  all<>g^ 
to  belong  to  bim  as  sucb  assignee,  and  to 
have  been  seized  and  converted  by  appel- 
lant McGuf&n  as  sheriff  of  Guadalupe 
county,  etc.  Appellee's  title  to  said  prop- 
erty, and  right  to  recover  for  its  conver- 
sion, depend  upon  the  validity  of  a  deed 
of  assignment,  which  reads  as  follows: 
"The  state  ot  Texas,  Guadalupe  county. 
Know  all  men  by  these  presents,  that 
whereas,  the  firm  of  Roby  and  Nichols, 
which  said  firm  is  composed  ot  W.8.  Roby 
and  M.  R.  Nichols,  residents  ol  said  state 
and  county,  are  Justly  iadebted  In  divers 
sums  of  money,  which  the  said  Boby  and 
Nichols  are  unahle  to  pay  in  full,  to  differ- 
ent creditors  whose  names  are  stated  in 
the  annexed  list;  and  whereas,  the  said 
Roby  and  Nichols  desire  to  mnke  a  fair 
distribution  of  their  property  and  assets 
among  sucb  ot  their  creditors  as  will  con- 
sent to  accept  their  proportional  share  ot 
their  estate,  and  discbarge  them  from 
tbelr  respective  claims  In  accordance  with 
the  provisions  ot  tbe  statntes:  Now, 
therefore.  In  consideration  of  the  prem- 
ises, and  tbe  sum  of  one  dollar  to  us  In 
band  paid  by  P.  8.  Sowell,  of  said  state 
and  county,  the  said  Roby  and  Nichols 
doth  by  these  presents  bargain,  sell,  re- 
lease, und  set  over  unto  the  HHid  P.  S. 
Sowell,  ail  their  real  and  personal  estate, 
other  than  tbat  which  Is  by  law  exempt- 
ed from  execntlon ;  to  have  and  to  hold 
unto  him,  the  said  P.  8.  Sowell,  and  his 
successors,  in  trust  tor  the  benefit  ol  cred- 
itors of  the  said  Boby  and  Nichols  alore- 
said;  and  the  said  P.8.  Sowell  on  bla  part 
agrees  laitbfuily  to  perform  his  duties  as 
assignee  lu  accordance  with  tbe  statute 
concerning  assignments  for  the  benefit  ot 
creditors.  In  testimony  whereof  we  have 
Iierennlo  set  oor  bands  this  the  11th  day 
of  November,  1886.  Roby  &  Nicroi.8.  W. 
8.  BoBV.  Tbe  state  of  Texas,  Guadalupe 
county.  Before  me,  C.  L.  Arbnckle,  county 
clerk  Of  Guadalupe  county,  on  this  day 
personally  appeared  M.  R.  Nichols,  a 
member  ot  tbe  firm  of  Roby  &  Nichols, 
known  to  me  to  be  the  person  whose  name 
Is  snbscribed  to  tbe  foregoing  Instrument, 
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and  acknowledged  to  me  tbat  be  executed 
the  same  for  the  parpusea  and  cunaidera* 
tion  therein  nxpreiiaed.  Oiren  under  my 
band  and  aeal  of  office  this  11th  day  of 
November.  A.  D.  1886.  [Seal.]  C.  L.  Ab- 
BucKLK.  The  state  of  Texas,  Gnadalape 
couuty.  Before  me,  C.  L.  Arbuckle.  coun- 
ty clerk  of  Oaudalnpe  county,  on  this  day 
personally  appeared  W.  8.  Roby,  known 
to  me  to  be  the  person  whose  name  Is 
subscribed  to  the  foregoing  Instrument, 
and  ackuowledged  to  me  that  he  executed 
the  same  for  the  purposes  and  considera- 
tion therein  expressed.  Given  under  my 
hnnd  and  seal  of  office  this  12th  day  of 
November,  A.  D.  18S6.  [Seal.]  C.  L.  As- 
BCCKi.R,  County  Clerk,  Uuadalnpe  County. 
Filed  for  record  at4o'clk.  p.  m.,  on  No- 
vember 11th,  1886.  Recorded  Nov.  27th, 
1886.  C.  L.  Arbuckle,  Co.  Clk.  G.  C."  To 
this  instrument  was  attached  a  list  of 
creditors  of  Roby  &  Nichols  with  the 
amounts  due  each.  November  11,  1886,  M. 
R.  Nichols,  one  of  the  two  partners  com- 
posing the  firm  of  Roby  &  Nichols,  exe- 
cuted thia  asaiKnment  by  signinx  the  firm 
name  thereto,  and  ackuowletlging  It  as 
shown  by  the  officer's  certiticate.  Ap- 
pellee accepted  the  trust,  and  qnaliiied  as 
assignee  on  the  same  day,  November  11, 
1886.  On  the  following  morning,  Novem" 
ber  2, 1886.  the  firm  of  .Meyer  &  Suite,  de- 
fendants in  the  court  below  and  appel- 
lants in  this  court,  aned  out  an  attach- 
ment agalnat  Roby  &  Nichols,  and  had 
the  same  levied  on  the  stock  ol  merchan- 
dise whlcli  appellee  had  taken  possession 
of  under  the  above  deed  of  assignment. 
After  the  levy  of  the  attachment,  and 
on  the  same  day,  W.  S.  Roby  signed  and 
acknowledged  the  assignment.  Previous 
to  the  execution  of  the  assignment  by 
Nichols,  Roby  verbally  gave  bis  consent 
tor  Nichols  to  make  the  assignment.  It 
was  not  shown  whether  or  not  the  firm 
owned  any  real  estate,  nor  what,  if  any, 
individnal  propery,  not  exempt  from 
forced  sale,  whs  owned  bv  either  member 
thereof.  Appellants  contend:  (1)  That 
the  deed  of  assignment  does  not,  upon  its 
face,  purport  to  convey  all  the  property 
other  than  exempt  property  belonging  to 
eaeb  individual  composing  the  firm  of 
Roby  *  Nichols,  as  well  as  the  property 
nlsald  firm,  and  that  for  tbat  reason  the 
court  erred  in  construing  it  to  be  a  valid 
assignment;  (2)  tbat  one  partner  cannot 
make  a  valid  assignment,  by  virtue  of  the 
act  of  1879,  for  the  benefit  of  accepting 
creditors  for  a  firm,  without  the  written 
authority  of  all  the  members  not  signing 
the  deed  of  assignment. 

Upon  the  authority  of  Gofflu  v.  Doug- 
lass, 61  Tex.  406,  and  cases  there  cited,  we 
think  the  deed  of  assignment,  if  executed 
In  a  mnuuer  to  bind  both  partners,  con- 
veyed all  the  property  belonging  to  either, 
(as  well  as  the  partnership  property,) 
not  exempt  from  forced  sale. 

As  to  appellants'  other  proposition,  it 
is  true  that,  in  so  for  as  Nichols  was  act- 
ing for  Kdby  in  executing  the  aaslgnment, 
be  was  Roby's  agent;  and  it  is  also  true 
that  an  agent  cannot  convey  his  princi- 
pal's real  estate  unless  he  has  written  au- 
thority so  to  do.  Rev.  St.  art.  648.  But 
it  does  nut  follow  from  this  tbat  every 


assignment  executed  by  an  agent  with- 
out written  authority  is  void.  An  as- 
signment under  tiie  statute  for  the  benefit 
of  accepting  creditors  must  convey  all  the 
property  not  exempt  from  forced  sale, 
whether  individual  or  pnrtaersblp,  be- 
longing to  the  person  or  persons  making 
such  assignment;  but  when  the  asaignor 
owns  no  real  estate  subject  to  forced  sale, 
we  see  no  reason  why  an  assiicnment, 
made  by  an  agent  acting  under  verbal 
authority  only,  should  not  be  held  valid. 
In  Kittrell  v.  Blum,  77  Tex.  836.  14  S.  W. 
Rep.  69,  it  is  stated  in  the  opiniun  that 
such  an  assignment  would  be  ^  alid, 
though  such  statement  was  not  neces- 
sary to  a  decision  of  that  case.  Applying 
these  rules  to  the  assignment  before  oa, 
our  opinion  is  that  the  court  below  erred, 
in  the  absence  of  testimony  showing  that 
Roby  owned  no  real  estate  subject  to 
forced  sale  at  the  time  the  same  was  exe- 
cuted by  Nichols,  in  holding  it  to  be  a 
valid  assignment.  It  purports  to  convey 
real,  as  well  as  personal,  property;  and 
tbiH,  we  think,  is  sufficient  to  place  upon 
those  claiming  under  it  the  burden  ot 
showing  the  facts  which  will  render  it  cer- 
tain that  It  did  pass  title  to  all  tbe  prop- 
erty owned  by  each  member  of  the  drm 
not  exempt  from  forced  sale,  as  well  aa 
that  belonging  to  the  partnership.  II, 
upon  another  trial.  It  is  made  to  appear 
that  Roby  owned  no  real  estate  subject 
to  forced  sale  at  the  time  the  assignment 
was  executed  by  Nichols,  then  it  should 
be  sustained  and  held  valid;  otherwlae 
it  should  be  held  void. 
The  Judgment  Is  rereraed  and  remanded. 


RozwAPOSFSKiK  V.  International  ft  Q. 

N.  R^.  Co. 

{Court  of  Civil  Appeals  of  Texam.    Kov.  2S, 

1882.) 

NsaLiOBiTos— PaoxtMATs  Oacss— Lights  at  Rai.^ 
HOAO  Station. 
1.TIM  sons  of  plaintiff's  intestate,  who 
were  expecting  their  father  to  arrive  in  an  in- 
toxicated condition  on  defendant's  train,  were 
waiting  in  the  sitting  room  of  the  depot  for 
his  arrival,  to  protect  him  on  the  way  home, 
and  were  driven  away  by  the  depot  agent.  The 
agent  did  not  know  that  he  was  dmnlt,  or  like- 
ly to  arrive  in  that  condition,  or  that  the  boys 
were  sent  to  protect  him  on  aecount  of  his  ex- 
pected helplessness  from  intoxication.  Be  ai> 
rived  in  an  intoxicated  condition,  and,  pladng 
his  baggage  In  charge  of  the  agent,  started  on 
town,  but  returned  shortly  arterwards,  and, 
going  to  Bleep  on  or  near  the  track,  was  mn 
over  by  a  train,  from  widch  injuries  he  died. 
Held,  that  his  negligence,  and  not  the  act  of  the 
agent  in  driving  away  the  boys,  was  the  proxi- 
mate cause  of  his  deaith,  and  uiat  plaintiff  oonld 
not  recover  on  that  ground. 

2.  It  appeared  that  the  place  wherer  plain- 
tiff's intestate  lay  down  between  the  depot  and 
the  track  was  obscured  by  the  platform,  so 
that  he  conid  not  t>e  seen  oy  any  one  on  th* 
approaddng  train  by  wliidi  he  was  killed  by 
the  use  of  the  utmost  care.  EM  tltat,  even  if 
it  was  negUgenoe  on  the  part  of  the  company 
not  to  have  the  d^ot  and  its  approaches  so 
lighted  up  that  plaintiff's  intestate  could  have 
been  seen,  his  contributory  negligence  would  Im 
a  bar  to  an  action  to  recover  for  nis  death. 

3.  There  being  no  evideace  or  allegatiotis 
that  lights  were  needed  at  the  iMint  indicated 
for  the  conveoienoe  of  petcons  viaitinc  tha  da- 
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pot,  or  for  the  purpose  of  moring  the  traina, 
there  ia  no  preaamption  th«t  there  was  any  ob- 
ligation on  the  part  of  the  company  to  place 
li|;ht8  80  aa  to  diacoTer  persons  in  such  an  un- 
osual  place,  asleep  or  drunk,  and  negUsence  on 
the  part  of  the  companr  cannot  be  rested  on 
this  ground. 

Appeal  from  district  cqurt.  Hays  coanty. 

Salt  by  Pauline  Bocwadosfskle  aKainst 
the  International  &  Great  Northern  Kail- 
way  Company  to  recover  for  the  alleged 
negligent  killini:  of  her  hubband  by  defend- 
ant. Judgment  for  defendant,  riaintifl 
appealH.    Affirmed. 

GaatHve  Cook,  Ford  &  Neighbors,  J.  J. 
Butta,  and  J.  id.  Moore,  for  appellant. 
W.  O.  Hutcbeaoa  and  T.  H,  Frauklia,  for 
appellee. 

CoLLABD,  J.  This  la  a  suit  by  the  appel- 
lant, plalntlB  below, for  herself,  as  widow, 
audtfaemlnorcblldren  of  herself  and  Frank 
Roawadosffkle,  tor  damages  against  the 
appellee,  defendant  below,  resultiog  from 
the  alleged  n^ligont  killing  of  Frank  Bok- 
wadoRfskie  by  defendant  by  running  its 
freight  train  over  taim  at  Han  Marcos, 
Tex.,  on  the  9th  day  of  December,  1888. 
The  court  below  Instructed  the  Jury  to 
find  for  the  defendant,  which  they  did,  and 
Jadgment  was  so  rendered,  from  which 
the  plaintiff  baa  appealed. 

The  facta  of  tbe  case  ar»  as  follows: 
Deceased  was  about  40  years  old,  a  car- 
penter by  trade,  earning  about  $2.25  per 
day,  a  strong,  robust  man,  and  in  good 
health.  He  lived  with  bis  family  at  San 
Marcos,  Tex.,  about  230  or  285  yards  from 
defendant's  depot.  He  was  working  at 
bis  trade  at  Kyle,  through  whicli  defend- 
ant's railroad  passed,  about  eight  miles 
northeast  of  San  Marcos.  For  several 
Bights  prior  to  the  9tb  of  December,  1888, 
be  was  expected  home  as  a  passenger  on 
defendant's  train.  He  aometimes  drank 
to  excess  after  his  week's  work,  when  be 
was  paid  off,  and  his  wife  was  expecting 
lilm  home  in  an  Intoxicated  condition-. 
She  sent  her  two  boys,  Martin  and  Frank, 
aged, respectively, 13  und  10  yearn,  to  meet 
him  at  tbe  train,  and  to  conduct  him  home 
in  case  he  was  drunk.  The  boys  had  fre- 
quently met  him  at  tbe  train,  and  bad 
brought  him  home,  and  on  one  occasion 
he  was  drunk, — "not  very,"  he  never  hav- 
tng  refused  togo  with  them.  The  night  of 
December  tbe  9th  was  cold,  and  the  two 
boys  were  at  tbe  depot,  la  tbe  waiting 
room,  where  there  was  a  fire,  expecting 
their  father  on  tbe  train  due  later  In  the 
night.  Tbe  station  agent  aHkerl  them 
what  they  were  there  for.  Frank,  the 
older  bo.T,  replied  that  they  were  there 
waiting  for  their  father,  who  was  coming 
on  the  train  from  Kyle.  He  told  them 
that  they  had  been  there  two  or  three 
B^hts,  waiting  for  him,  and  that  he  had 
not  rome,  and  was  not  coming,  and  that. 
If  they  did  not  leave  the  depot,  tind  not 
cume  around  there  any  more,  be  wonld 
have  them  arrested  and  put  In  Jail.  His 
manner  and  language  were  rough,  and  so 
frightened  them  that  one  of  them  was  cry- 
ing. They  were  not  misbehaving.  One  of 
them  had  been  seen  about  the  depot, 
swinging  on  the  steps  of  the  cars,  and 
inmping  off  while  ^he  ears  were  in  motion. 


They  left,  and,  when  they  got  ootside,  a 
pollreman  told  them  to  run  on  home,  and 
come  back  when  they  heard  tbe  whistle 
blow.  This  was  9  or  10  o'clock  p.  m. 
They  went  home,  and  went  to  sleep,  did 
not  hear  the  whistle,  and  were  not  there 
when  their  lather  arrived  on  the  train,  be- 
tween lUand  11  o'clock,  on  the  same  night, 
the9thot  December,  I8)S8.  Deceased  board- 
ed the  train  at  Kyle  about  10  o'clock  that 
night.  Witness  Johnson  went  with  him 
to  the  depot,  and  carried  his  baggage, 
and  asHJBted  him  on  the  train.  Ue  was 
drunk,  bnt  not  Imbecile.  He  knew  what 
he  was  doing,  and  where  he  was  going; 
gave  Johnson  25  cents,  the  exact  amount, 
to  purchase  for  him  a  ticket  to  San  Mar- 
cos. He  staggered  in  walking  several 
times,  and  would  have  fallen  if  .Tohnaon 
had  not  Hsslsted  him.  He  bad  a  bottle  of 
whisky.  In  getting  on  the  train  bH  came 
near  falling,  and  would  have  done  so  If 
Johnson  had  not  caught  him.  Tbe  con- 
ductor was  looking  at  him  at  the  time. 
Tbe  steps  from  tbe  ground  were  high,  and 
there  was  no  stool,  and  be  had  to  catch 
hold  of  the  step  rail  and  pull  himself  up. 
The  conductor  on  tbe  train  knew  bis 
drunken  condition.  He  was  helped  onto 
thefirst  seat  after  entering  thecar.  When 
the  train  arrived  at  San  Marcos,  deceased 
threw  his  bundle  of  clothes,  or  aometbing 
of  the  kind,  out  before  him  on  the  plat- 
form, and  then  got  out  faimsell,  and  leaned 
up  aKainst  thecar,  when  some  gentlemen 
took  hold  of  him,  pulled  him  nway,  and. 
told  him  to  "look  out."  After  the  train 
left,  be  was  seen  In  the  depot  at  the  ticket 
window,  talking  to  Mr.  Collins,  tbe  agent, 
about  his  baggage,  and  aaid  he  would 
leave  it  there  till  morning.  Witness  Mere- 
dith, speaking  of  this,  says  further:  "I 
then  came  out  of  tbe  depot  house,  and 
started  up  to  town,  and  when  I  was 
about  Prince's  inncb  stand,  deceased  called 
me,  and  came  up  behind  lue,  and  we  then 
walked  on  together  up  to  Brown  &  Lind- 
say's livery  stable,  200  yards  from  the  de- 
pot. Deceased  caught  bold  of  Mr.  Sum- 
merrow,  who  was  with  me,  and  said, 
'Ton  are  not  afraid  of  me,  are  you?'  to 
which  Mr.  Summerrow  replied, '  No.  I  am 
not  afraid  of  yon.'  Mr.  Sum  merro  w  pulled 
Mway  from  him,  and  we  walked  on  to- 
gether. Deceased  followed  us  some  10  or 
15  steps,  and  said  to  us  that  we  could  get 
all  the  drink  we  wanted ;  that  the  bouses 
were  all  open  here  yet.  Deceased  then 
turned  bark  towards  the  depot  house, 
and  I  and  Mr.  Summerrow  came  on  up  to 
town.  That  was  tbe  last  I  saw  of  the  de- 
ceased tUl  the  10th  December.  18H8. 1  saw 
bim  at  his  house  In  San  Marcos,  dead. 
He  was  a  stranger  to  me. "  The  state- 
ments quoted  of  this  witness  are  true, 
and  are  corroborated  by  Mr.  Summerrow, 
except  that  he  did  not  hear  the  conversa- 
tion with  the  agent.  Tbe  depot  is  700  or 
800  feet  from  the  home  of  deceased,  100 
or  aoo  feet  further  than  tbe  livery  stable 
near  which  Meredith  last  saw  him.  The 
platform  extends  along  tbe  track  east  and 
west  of  the  depot  building,  is  about  2)^  or 
3  feet  higher  than  tbe  track,  and  about  8 
feet  from  the  track.  Dr.  Atkinson  was 
called  to  deceased  after  he  was  hurt,  and 
found  him  on  tbe  weat  eod  of  the  plat 
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(orm,  about  70  feet  from  the  depot  at  San 
Marcos.  He  teatifled,  and  we  so  find  tbe 
facta:  'Hia  Itit  arm  was  manacled,  he  had 
three  scalp  woaods,  and  his  left  leu  was 
serlonsly  Injored.  He  died  next  morning 
from  tbe  injaries.  He  bad  been  run  over 
by  the  wheels  of  tbe  can,  as  was  evident 
from  tbe  condition  of  tbe  wounds.  When 
I  arrived  at  tbe  depot  the  hind  wheels  of 
tbe  caboose  of  tbe  freiitbt  train  were 
standing  abont  85  feet  from  tbe  body  of 
the  deceased.  Blood  was  fonnd  on  the 
ear  next  to  tbe  tender,  but  none  on  tbe 
wheels  of  the  engine  or  tender.  There 
WHS  blond  between  the  rail  and  tbe  plat- 
form. Hewasstrong,  robust,  and  healthy. 
It  was  evident  that  the  wheels  of  one  car  ', 
had  run  over  him.  Deceased  was  evident' 
1y  under  tbe  influence  of  liquor,  and  had 
lain  down  and  gone  to  sleep."  The  evi- 
dence does  not  show  any  farther  particu- 
lars of  the  manner  of  the  killing. 

It  Is  contended  by  appellant  "that  tbe 
driving  of  plaintiff's  sons  from  the  depot, 
and  preventing  them  from  meeting  their 
father  and  conducting  him  home,  was  tbe 
immediate  and  proximate  canse  of  hi? 
death,"  and  that  therefore  defendant 
would  be  liable  in  damages  for  his  death. 
In  this  suit.  This  proposition.  In  onr 
opinion,  is  not  tbe  law  of  the  case.  It 
must  be  borne  In  mind  that  plaintiff  can- 
not recover  unless  tbe  deceased  himself 
conld  snccessfnlly  maintain  tbe  action  if 
living,  and  sning  In  bis  own  behalf  for  the 
injnrles  received.  Sayles'  Civil  8t.  art. 
2900.  Plaintiff's  sons  bad  tbe  right  to  be 
In  the  waiting  room  of  defendant's  depot 
to  await  tbe  arrival  of  their  father  and 
conduct  bim  borne,  and  the  act  of  tbe 
agent  in  sending  them  away  might  beheld 
to  be  grossly  wrong,  and,  had  they  been 
Injured  thereby,  the  company  would  be 
liable  therefor  if  the  agent  was  acting 
within  the  scope  of  his  authority.  Hamil- 
ton v.  Railway  Co.,  64  Tex.  251.  Hut  it 
would  not  necessarily  follow  from  this 
that  the  company  would  be  liable  for  the 
death  of  their  father,  whuHe  contributory 
negligence  was  the  proximate  cause  of  tbe 
same.  At  the  time  the  agent  required  tbe 
boys  to  leave  the  depot,  he  did  not  Icnow 
the  deceased  was  drunk,  and  would  arrive 
In  that  condition;  nor  did  he  know  that 
they  were  sent  there  to  protect  him  on  tbe 
way  home  on  account  of  his  expected 
helplessness  from  Intoxication.  He  only 
knew  that  they  were  them  to  meet  him. 
This  being  so,  tbe  wrong  was  too  remote 
from  tbe  injury  to  create  liability.  Had 
he  known  all  the  fui-ts,  then  his  act  would 
have  included  all  Ita  rcasouoble  and  prob- 
able conseqnences  Ho  wing  therefrom.  He 
and  bis  principal  could  he  held  culpable 
only  for  what  vraa  known  to  him,  or  what 
he  would  be  presumed  to  know.  1  Shear, 
ft  R.  Neg.  §§  26-29.  Onder  the  circumstan- 
ces of  the  case,  we  do  not  think  the  com- 
pany owed  bim  any  peculiar  duty  after  his 
arrival  at  San  Marcos.  Had  he  required 
assistance  on  account  of  his  helpless  con- 
dition while  tbe  relation  of  carrier  and 
gassenger  existed,  tbe  company  may  have 
een  negligent  in  refusing  it.  But  he  re- 
quired no  assistance  at  that  time.  Patt. 
By.  Ace.  Law,S  278.  Ulrcumstancos  would 
control  this  liability.    He  was  not  dis- 


charged at  an  nnnsnal  place,  where  tbe  com- 
pany would  be  bound  to  protect  bim  far- 
ther, or  be  held  bound  for  any  danger  be 
might  voluntarily  incur.  This  case  is  not 
at  all  similar  to  the  one  cited  by  appel> 
lant,  (Railway  v.  Sullivan,  81  Ky.  624.) 
where  an  Inebriated  passenger  was  expect- 
ed from  tlie  cars,  away  from  any  station, 
in  the  snow,  who,  before  he  could  obtain 
relief,  the  temperature  being  10  degrees  be* 
low  zero,  had  his  feet,  hands,  shonlder, 
parts  of  his  legs  and  of  one  arm  frosen. 
We  select  this  case  cited  by  appellant  to 
lllnstrate  the  distinction  that  should  be 
made.  The  principle  governing  tbat  class 
of  cases  and  the  one  at  bar  is  not  the 
«ame.  The  difference  is  quite  apparent. 
in  the  case  at  bar,  the  passenger  reached 
bis  destination,  voluntarily  alighted  from 
the  train,  as  was  his  duty  to  do  at  tbe  end 
of  his  journey,  at  a  regular  station  in  a 
town,  near  bis  bome,  made  arrangements 
for  his  baggage,  and  left  the  depot  and 
premises  of  the  defendant,  and  thereby  hd- 
questlonably  ended  all  farther  obligations 
on  the  part  of  the  company  to  him,  wheth- 
er he  was  sick,  intoxicated, or  sober.  The 
company  certainly,  under  these  circum- 
stances, had  discharged  all  its  obligations 
to  him,  and  owed  him  no  farther  duty  as 
a  passenger.  Patt.  Ry.  Ace.  Law,  $§  220, 
221.  He  afterwards  returned,  and  laid 
down  In  snch  proximity  to  or  upon  tbe 
track  as  to  endanger  his  life  by  moving 
trains;  and.  In  fact,  so  lost  bis  life.  He 
conld  not  claim  immunity  from  tbe  mie  of 
contributory  negligence  tiecause  he  was 
then  drunk,  unless  the  facts  show  soch 
negligence  or  want  of  care  on  tbe  part  of 
defendant's  servants  as  would  render  tbe 
company  liable  notwithstanding  his  own 
negligence.  The  tact  that  be  was  there, 
druuk  and  asleep,  would  not  justify  the 
defendant's  servants  In  running  the  train 
over  bim,  and  taking  bis  life.  If  be  was 
seen  by  them  In  time,  and  they  were  aware 
of  bis  danger,  and  by  ordinary  care  they 
conld  have  avoided  the  injury,  they  were 
bound  to  do  so.  Railway  Co.  v.  Evans,  71 
Tex.  36fl,  9  S.  W.  Rep.  325;  Beach,  Contrib. 
Neg.  390,  391 ;  Railway  Co.  v.  Sympklns.  54 
Tex.  623;  Patt.  Ry.  Aec.  Law,  $§  76-78. 
There  is  no  snch  negligence  shown  on  the 
part  of  defendant  or  Its  servants  as  will 
render  it  liable  for  the  death  of  the  de- 
ceased, nor  snch  as  would  relieve  him  of 
the  consequences  of  his  own  negligence  di- 
rectly contributory  thereto.  A  part  of  de- 
fendant's answer  read  in  evidence  by  plain- 
tiff Is  claimed  by  appellant  to  show  negli- 
gence on  tbe  part  of  the  company  tbat 
would  entitle  her  to  a  recovery.  The  ex- 
tract is  as  follows:  "That  tbe  place 
where  he  so  lay  down  was  darkened  by 
the  shadow  of  said  platform,  and  be  was 
obscured  from  the  view  from  any  one  on 
any  part  of  any  approaching  train,  and 
conld  not  have  been  seen  by  the  exercise  of 
the  utmost  care  and  caution  on  the  part 
of  the  persons  in  charge  of  each  approach- 
ing  train."  In  this  connection  It  should 
be  stated  tbat  It  was  also  averred  and 
proved  that,  after  the  relation  of  carrier 
and  pasHenger  ceased,  the  deceased  left  the 
depot,  and  vulunlarlly  retnrned  and  lay 
down  near  defendant's  railroad  track  be- 
tween the  truck  and   the  depot  piatfora. 
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«nd  there  went  to  sleep.  The  portion  of 
tbe  answer  read  dnes  not  dlacloHe  action- 
able ncKllgeuce  on  tbe  part  ot  defendant. 
It  Is  tbe  duly  of  the  company  to  keep 
llKbted,  at  pruper  tlrnvs,  its  depot,  ap- 
proaches, and  other  places  connected 
therewith,  which  aie  llknly  to  be  visited 
by  passengers  and  persons  lawfully  on 
the  pramlties;  and  a  D«KliKent  omission 
of  this  daty,  cansing  injury,  would  en- 
title the  Injured  party,  without  fault  on 
his  part,  to  damages.  Bish.  Noocont. 
Law,  S  1086.  But  contributory  negligence 
on  tbe  part  ot  the  person  injured  might, 
.as  before  explained,  defeat  the  right  of  re- 
covery, as  In  this  case  we  think  it  did. 

There  is,  however,  another  ground  upon 
which  theaverment  in  delendact's  answer 
-cannot  be  made  available  In  establish- 
ing its  negligence.  It  is  not  shown  that 
lights  were  needed  at  the  point  Indicated, 
for  tbe  convenience  of  any  person  visiting 
tbe  depot,  or  for  the  purpose  of  moving 
the  trains.  It  conld  not  be  presumed,  in 
tbe  absence  of  testimony,  that  a  light 
should  be  placed  so  as  to  discover  persons 
that  might  be  lying  in  such  an  unuHual 
place,  asleep  or  drunk.  There  was  no  tes- 
timony upon  tbe  subject,  and  the  allega- 
tion does  not  show  tbe  necessity  for  snch 
a  light.  Therefore  negligence  on  the  part 
of  the  company  cannot  be  rested  upon  it. 

Tbe  evidence  was  very  meager  as  to 
how  the  accident  occurred,  outside  of  the 
fact  that  the  deceased  was  lying  near  tiie 
track,  asleep,  in  a  place  of  great  danger; 
no  evidence  that  the  train  men,  or  any  of 
tbe  company's  servants,  saw  him,  knew, 
or  ought  to  have  known,  that  he  was 
there,  or  that  they  were  guilty  of  any  neg- 
ligence causing  tbe  injury.  All  that  the 
evidence  shows  it  that  the  occurrence  was 
attributable  to  the  negligence  of  the  de- 
<;eased,  without  fanit  ontiiepartot  d^end> 
ant  or  Its  employee,  and  for  which  It  Is 
not  liable.  In  such  case,  it  was  the  duty 
of  the  court  to  instruct  tbe  Jury  to  And 
for  defendant.  Railway  v.  Porter,  7.<?  Tex. 
807,  11  S.  W.  Rep.  324;  Railway  v.  Uean.  76 
Tex.  73,  18  S.  W.  Rep.  45.  The  Judgment  of 
the  court  below  should  be  affirmed,  and  it 
Is  so  ordered.    AfBrmed. 


ROBEKTSON  V.  COATBS  ttt  alA 

(Court  Off  OivU  AppeaU  of  Texai.    Dea  7, 

1893.) 

SeoOMD  APPSAt. — Law  or  tbb  Casb — Bboondabt 

EVIOBMCC— IHSTKCCTIONS  — ASSIORMBHT  OF  BB- 
K0R8 — AliOUVENT  OF  COUNSEL. 

1.  Where,  on  the  second  appeal  of  a  canse, 
the  facts  are  tbe  same  as  on  the  first  appeal, 
except  that  a  certain  mortgage  is  set  out  in  full 
on  tbe  record,  whereas  on  the  first  appeal  its 
substance  only  was  given,  though  the  most  es- 
sential clause  was  giren  in  full,  and  the  opinion 
in  the  former  appeal  leaves  no  doubt  that  the 
mortiragc  referred  to  there  is  the  same  as  the 
one  in  tbe  second  record,  the  former  opinion 
controls  on  the  second  appeal. 

2.  Where  testimony  is  introduced  by  de- 
fend.-\nt8,  without  objection  from  plaintiff,  to 
show  the  execution,  loss,  and  contents  of  a  cer- 
tain bond,  pIointlfT  cannot  afterwards  compUdn 
of  the  refusal  of  the  court  to  charge  that  the 
search  made  for  the  supposed  bond  was  not  in 

'Rehearing  pending. 


law  sufficient,  and  that  the  Jury  shoold  disre- 
gard all  evidence  reUtting  to  it. 

3.  An  assignment  or  error  challenging  the 
correctness  of  an  instruction  will  not  be  consid- 
ered unless  a  reason  is  assigned  why  snch  in- 
Btrnotlon  Is  alleged  to  be  incorrect. 

4.  Assignments  of  error  on  mlings  on  testi- 
moDT,  all  of  which  refer  to  certain  Dills  of  ex- 
ceptioos  by  number,  for  tbe  reasons  for  claim- 
ing tliat  tlie  court  «Twi,  are  insufficient,  since 
to  consider  the  error  the  court  is  compiled  to 
examine  the  bills  of  exceptions  in  tbe  record, 
which  the  rules  of  the  court  are  designed  to 
prevent. 

R.  On  the  trial  one  of  defendants'  counsel 
demanded  the  right  to  inspect  and  offer  in  evi- 
dcnce  a  certain  ijaper  in  the  custody  of  plain- 
tifTs  counsel,  saying  he  expected  to  prove  that 
some  of  the  land  in  controversy  had  been  con- 
veyed to  plaintiff's  attorneys  before  suit.  While 
making  the  statement  it  was  objected  to  as  be- 
ing intended  for  the  jury,  but  the  objection  was 
not  sustained.  The  court  read  the  paper,  and 
said  It  was  not  admissible,  whereupon  ulaintifl's 
counsel  stated  he  wished  to  inspect  tne  paper 
to  prepare  a  Ull  of  exceptions  to  the  ruliiig, 
which  request,  on  objection,  was  refused.  It  al- 
so appeared  that,  in  addressing  the  jury,  de- 
fendiints'  counsel  said  that  the  perseverance  of 
plalntiirs  counsel,  their  manner  of  conducting 
the  case,  and  what  had  transpired  doring-  tbe 
ttlal  in  tlte  hearing  of  the  jury,  showed  them  to 
be  largely  intwested  In  the  result  of  the  suit. 
Hrld,  that  this  conduct  was  not  such  as  would 
have  improperly  Influenced  the  Jury. 

Appeal  from  district  court,  McLennan 
county. 

Action  of  trespass  to  try  title  by  Wil- 
liam F.  Robertson  against  George  F. 
Coates  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

The  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Key,  .!.: 

This  Is  an  action  of  trespass  to  try  title 
to  about  250  acres  of  land  near  tbe  city  of 
Waco,  commenced  June  21.  1881.  Appel- 
lant was  plaintiff  iu  the  court  below,  and 
George  T.  Coates  and  several  other  per- 
sons named  in  the  pleadings  were  delend- 
ants.  The  defendants  all  answered  by 
general  demurrers,  pleas  of  not  gnllty,  3, 
5,  and  10  years' statutes  of  limitations; 
and  all  except  defendant  Little  suggested 
Improvements  in  good  faith.  The  second 
trial  of  the  case  In  the  diHtrict  court  oc- 
curred In  October,  1S88,  In  which  a  verdict 
was  returned,  and  Judgment  entered  there- 
on, for  tbe  defendants.  Upon  the  testi- 
mony In  the  record,  this  conrt  finds:  (1) 
Plaintiff  and  defendants  claim  title  to  the 
land  in  controversy  under  Felix  W.  Rob- 
Krtson  as  a  common  source.  (2)  August 
23,  18S8,  Felix  W.  Robertson  executed  a 
mortgage  to  Rebecca  6.  Robertson  and 
Wilson  Y.  McFarland  on  the  property  In- 
volved in  tllis  suit  and  on  several  other 
tracts  of  land  in  Washington  and  other 
counties  InTexas.  This  instrument  recites 
the  fact  that  Felix  W.  Robertson  bad 
been  appointed  guardian  of  the  person  and 
estate  of  Felix  F.  Robertson,  a  minor,  by 
tbe  county  conrt  of  Washington  county, 
anil  as  such  had  In  bis  hands  between  Ave 
and  ten  tboosand  dollars;  that  Wilson  T. 
McFarland  and  Henry  V.  Robertson  bad 
become  sureties  on  his  bond  as  such  guard- 
Ian,  and  that  he  desires  to  secure  and  save 
them  harmless,  etc.  It  then  conveys  the 
land  therein  described  to  secure  and  save 
harmless  said  Felix  F.  Robertson  by  rea- 
son of  the  appointment  of  said  Felix  W. 
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Robertson  as  his  gaardian,  and,  aeeoad. 
to  secure  and  save  b armless  the  said  Wil- 
son Y.  McFai'land  and  Rebecca  B.  Robert- 
son from  all  llabilittes  Incurred  by  them 
by  reason  ol  said  McFarland  and  Henry 
V.  Robertson  having  become  sureties  on 
said  Felix  W.  Robertsou'n  bond  as  such 
guardian.  This  mortsaxe  contains  the 
following  stipulation,  viz.:  "But  It  is  Fur- 
ther expressly  stipulated  nnd  agreed  that 
in  the  mean  time  tbesald  party  of  the  first 
part  shall  have  the  privilege  of  selling  or 
disposing  of  any  or  ail  the  tracts  or  pKr- 
cels  of  land  aforesaid,  for  the  best  price 
and  upon  sncb  terms  as  be  maysee  proper, 
always  approprlallng  the  proceeds  there- 
of to  the  payment  and  extinguishment  of 
bis  and  his  sureties'  liabilities  on  the  bond 
as  guardian,  and  not  otherwise. "  This 
mortgage-was  recorded  in  the  Record  of 
Deeds,  Mortgages,  etc.,  of  McLennan  coun- 
ty, Tex.,  In  which  county  the  land  in  con- 
troversy Is  situate,  on  the  SUth  day  of 
August,  18CS.  (3)  On  the day  of  Sep- 
tember, 1859,  Felix  W.  Robertson  executed 
a  power  oi  attorney  to  "D.  H.  Love, 
guardian  of  the  minor,  V,  F.  Robertson," 
authorizing  him  to  sell  and  convey  all  the 
several  tracts  of  land  described  in  and  con- 
veyed by  the  mortgage  above  referred  to 
in  the  second  finding.  This  is  In  the  usual 
form  of  such  instruments,  except  that  It 
describes  D.  H.  Love  as  guardian  of  the 
minor  F  F.  Robertson.  It  was  duly  re- 
corded in  the  county  dork's  ofQce  of  Mc- 
Lennan county  August  11,  1862.  (4)  Ucto- 
lier  24,  I860,  a  Judgment  was  rendered  In 
the  district  court  of  Washington  county, 
Tex.,  at  the  suit  and  in  favor  of  David  H. 
Love,  as  guardian  of  said  Felix  F.  Robert- 
son, and  against  Felix  W.  Robertson  and 
Wilson  y.  McFarland  and  W.  H.  Robert- 
son, adrainlHtrator  of  the  estate  of  Henry 
V  Robertson,  deceased,  on  the  bond  of 
Felix  W.  Robertson  as  guardian  of  said 
Felix  F.  Robertson,  tor  $8,357.X2,  with  8 
percent,  interest  from  date  of  judgment, 
and  with  a  decree  foreclosing  the  aforesaid 
mortgage  on  ail  the  lands  covered  by  it, 
and  ordering  them  sold  as  underexecutlon 
for  the  satisfaction  ol  said  judgment  for 
S8,357.S2.  (6)  An  order  of  sale  and  execu- 
tion Issued  on  said  Judgment  January  28, 

1861,  to  Bell  county;  and  the  sheriff's  re- 
turn thereon  shows  a  levy  and  advertise- 
ment for  sale,  but  sale  held  up  by  order  of 
plaintiff's  attorney.  Also  similar  order 
of  sale  to  Bell  ciiunty.  Issued  May  16,  1861, 
with  like  return  thereon.  (6)  Felix  F. 
Robertson  died  October  14,  1862,  while  he 
was  a  minor,  leaving  as  his  only  heirs 
Alice  F.  Robertson,  his  surviving  wife,  and 
William  F.  Robertson,  their  only  child, 
and  now   plaintiff  herein.     (7)  In   .ioly, 

1862,  D.  H.  Love,  acting  under  the  afore- 
said power  of  attorney  from  Felix  W.Rob- 
ertson, n^Koliated  a  sale  of  90  acres  of  the 
land  involved  in  this  suit  to  R.  B.  Burle- 
son, and  the  remainder  thereof  to  a  part- 
nership known  as  Wheeler  &  Owens,  con- 
Sl^ting  of  J.  W.  Wheeler  and  8.  A.  Owens. 
July  28,  1N<i2,  Felix  W.  Robertson,  by  D.  H. 
Love,  his  attorney  In  fact,  executed  a 
bond  for  title  to  said  R.  B.  Burleson, 
agreeing  to  convey  the  90  acres  of  said 
land  so  negotiated  to  bim  (describing  it 
l)y  metes  and  bounds)  by  warranty  deed. 


This  instrument  reeltes  a  consideration  ol 
f240  cash  and  f480  to  become  due  Novem- 
ber 1,  1863,  bearing  10  per  cent.  Interest 
from  date.  It  was  shown  by  parol  evi- 
dence that  ail  this  purchase  money  was 
paid  to  Love.  The  first  payment  was 
made  In  July,  1862,  but  the  testimony  does 
not  show  when  other  payment  was  made, 
nor  does  it  show  the  amount  of  each  pay- 
ment. (8)  Tbecouslderation  tor  the  Wheel- 
er &  Owens  purchase  was  9946,  and  the 
deed  executed  therefor  In  February,  180S, 
recites  thatit  was  acash  payment.  Parol 
Testimony  showed  that  about  half  ofit  was 
paid  In  July,  1862.  and  the  other  half  prob- 
ably alter  the  death  of  Felix  F.  Robertson. 
(9)  It  was  shown  that  there  had  l)een  a 
bond  for  title  for  the  Wheeler  &  Owens  pur- 
chase, which  is  now  lost;  that  it  was  also 
executed  by  said  D.  H.  Love;  nnd  the 
jury  found  that  It  was  executed  by  Love 
as  agent  for  Felix  W.  Robertson,  prior  to 
the  death  of  Felix  F.  Robertson;  nnd, 
though  the  testimony  on  these  issues  Is 
meager,  we  bold  it  is  sufficient  to  support 
the  verdict.  (10)  January  20,  1863,  Felix 
W.  Robertson,  by  D.  H.  Love,  agent,  by 
warranty  deed  reciting  a  cash  considera- 
tion of  f  720,  conveyed  said  90  aeres  to  said 
R.  B.  Burleson.  This  deed  was  duly  re- 
corded in  McLennan  connty  August  28, 
1863,  conveys  same  land  described  in  the 
bond  for  title,  but  does  not  refer  to  the 
bond.  (11)  Feliruary  4,  1863,  Felix  W. 
Robertson,  by  D.  H.  Love,  agent,  by  deed, 
conveyed  157.7  acres,  the  remainder  of  the 
land  in  controversy,  to  Wheeler  ft  Owens. 
Plaintiff  admitted  that  this  was  a  deed 
duly  executed,  but  denied  thatit  was  prop- 
erly authenticated  for  record,  though  It 
bad  been  put  on  record;  bnt  as  the  par- 
ties have  agreed  that,  if  the  Judgment  is 
not  affirmed,  the  case  Is  to  be  remanded, 
and  as  the  question  Is  not  raised  by  as- 
signment of  error,  the  certificate  of  au- 
thentication is  not  copied  In  this  finding. 
(12)  The  defendants,  as  shown  by  their 
respective  answers,  clnlm  under  said  R.  H. 
Burleson  and  Wheeler  &  Owens,  and  tbey 
show  title  from  them  as  set  up  in  ttaeiran- 
Bwers.  (18)  October  6, 1874,  the  Jndgment 
of  the  district  court  of  Washington  coun- 
ty, Tex.,  rendered  October  24, 1860,  in  favor 
of  D.  H.  Love,  as  guardian  of  Felix  F. 
Robertson,  against  Felix  W.  Robertson 
et  al.,  was  revived  as  against  said  Felix 
W.Robertson.  (14)  The  suit  to  revive  the 
judgment  was  brought  by  Alice  F.  Rob- 
ertson, as  surviving  wife  of  Felix  F.  Rob- 
ertson, and  asguardian  of  William  F.  Rob- 
ertson, the  present  plaintiff;  and  in  her 
petition  she  made  Felix  W.  Robertson, 
William  H.  Robertson,  as  administrator 
of  the  estate  of  Henry  V.  Robertson,  X.  B. 
Sanders,  administrator  of  the  estate  of 
Wilson  Y.  McFarland,  R.  B.  Burleson, 
James  H.  Fry, Jnlm  S.  Allen,  S.  A.  Owens, 
and  J.  W.  Wheeler  defendants.  At  the 
trial  demurrers  interposed  b.y  the  defend- 
ants VVilliam  H,  Robertson,  R.  B.  Burle- 
son, 8.  A.  Owens,  J.  W.  Wheeler,  .fohn  S. 
Allen,  and  James  H.  Fry  were  sustained, 
and  they  were  dismissed.  The  latter  judg- 
ment revives  the  former  against  Felix  W. 
Ronertsou  only,  and  recites,  the  plaintiffs 
being  the  only  heirs  of  Felix  F.  Robertson, 
deceased,  the  former  judgment  Bbali  t>e  in 
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full  force  and  effect  In  their  behalf  as  plaln- 
.  titiB  against  Raid  Felix  W.  RohertHon,  and 
that  executiuiia  and  orders  of  sale  nay  Is- 
«ae,  etc.  (16)  February  9,  1875,  an  order 
of  sale  aud  execution  was  Issued  on  said 
Judgment  for  sale  of  the  land  in  Washing- 
ton county,  covered  Ityaaid  murtKageand 
decree,  and  same  was  sold  thereunder  to 
F.  W.  Robertson.  (16)  October  21, 1876,  a 
similar  order  ol  sale  and  execution  was  la- 
fined  to  Bell  county  for  the  sale  of  the  land 
in  that  county,  and  same  sold  thereunder 
to  Mrs.  Alice  F.  Kobertaon.  (17)  March  7, 
1870.  similar  order  ot  sale  and  execution 
were  Issued  to  WIlllamBon  county,  and 
land  sold  thereunder  to  Alice  F.  Robert- 
son. (18)  August  23,  1876,  au  order  ofaale 
and  execution  was  issued  on  said  ]udK- 
ment  for  any  baluime  unpaid,  to  McLennan 
«onnty,  ordering  the  sule  of  the  laud  in 
controvpniy  as  under  execution,  with  fn- 
dorseiuents  thereon  showInK  the  total 
credits  to  which  the  judgment  was  then 
entitled  to  be  $1,776.91.  The  sheriff's  re- 
turn indorsed  thereon  shows  a  levy  on 
said  land  September  9, 1876,  due  notice  of 
sale,  and  sale  made  In  pursuance  thereof, 
In  conformity  to  law.nn  the  first  Tuesday 
(3d  day)  of  October,  1N76,  to  WiUlaiD  F. 
Robertson,  plaintiff  herein,  for  ^^5,  and  a 
deed  made  accordingly,  and  crediting  the 
nroceeda  on  the  writ.  (19)  Ofitol>er8,lS7«, 
P.  F.  Ross,  as  sheriff  ot  McLennan  county, 
Tex.,  execnteu  a  deed,  in  due  form,  con- 
veying the  land  In  controversy,  undersaid 
writ.  levy,  and  sale,  to  William  F.Robert- 
son, plaintiff  hurein.  Said  deed  was  duly 
recorded  in  Land  Records  of  McLennan 
-rounty.  October  16,  1876.  (20)  Neither  ot 
the  helra  of  Felix  F.  Robertson— Alice  F. 
Robertson  and  the  plaintiff  herein— ever 
received  any  ot  the  consideration  paid  by 
R.  B.  Burleson  and  Wheeler  &  Owens  to 
D.  H.  Love  for  the  land  In  controversy. 
(21)  D.  H.  Love  died  In  1806,  and  was  at 
the  time  of  his  death  insolvent.  (22)  It 
was  shown  at  the  time  ot  the  trial  that  R, 
B.  Burleson  and  J.  W  Wheeler  were  dead. 
The  former  died  in  1879,  and  the  latter  be- 
tween 1874  and  1879.  (23)  At  the  time  R. 
B.  Burleson  bud  Wheeler  &  Owens  pur- 
chased the  land  in  controversy  from  D.  H. 
Love,  as  agent  for  F.  W.  Itobertson,  they 
bad  no  actual  knowledge  of  the  mortgafl^ 
executed  thereon  by  said  F.W.Robertson, 
nor  of  the  judgment  of  the  district  court 
of  Washington  county.  (24)  There  ap- 
pears to  have  been  testimony  tending  to 
support  the  pleas  of  limitation  and  im- 
provementa  in  good  faith,  but  It  Is  not  set 
out  In  detail  In  the  statement  ot  facts; 
but  it  is  recited  therein  that  the  testimony 
on  these  issues  requires  that  they  be  sub- 
mitted to  a  jury,  should  the  case  be  re- 
versed. 

£!.  H.  Graham  and  T,  G.  Jones,  for  ap- 
pellant. Alexander  &  Winter,  Herring  <f 
Kelly,  and  Clatk  &  Dyer,  tor  appellees. 

Kkt,  J.,  {aJtex  stating  the  fiieta.)  On 
the  former  appeal  in  this  case  (Robertson 
▼.  Coatee,  66  Tex.  37,)  the  supreme  court, 
In  an  opinion  by  Chief  Justice  Wilur, 
•covering  the  salient  features  of  the  case, 
held,  that  after  the  execution  of  the  power 
of  attorney  by  F.  W.  Robertson  to  U.  H. 
Love  in  Heptember,  1859,  and  the  foreclo- 


sure, in  1860,  by  Love,  as  guardian  of  tbs 
estate  ot  F.  F.  Robertson,  of  the  mort- 
gage executed  by  F.  W.  Robertson  in 
1858,  said  Love  "lield,  united  In  himself,  as 
guardian  of  F.  F.  Robertson,  all  the  right 
to  sell  which  F.  W.  Rot>ert8dn's  power  ot 
attorney  could  give  him,  and  also  the  priv- 
ilege ot  having  the  land  sold  under  the 
decree  ot  foreclosure,  and  in  satistactlon 
of  it.  Between  these  two  methods  of  con- 
verting the  land  Into  money  he  could 
choose,  and  by  either  be  could  cunve.T  a 
good  title  to  a  purchaser. "  It  was  hold, 
however,  that  his  power  to  sell.  In  so  tar 
as  it  affected  the  rights  of  bis  ward,  ter- 
minated with  the  death  of  the  latter,  and 
that  any  sales  made  by  Love  subsequent 
to  the  death  ot  F.  F.  Rot)ertMon,hi8  ward, 
conferred  no  title.  The  opinion  then 
states  that  if  the  evidence  bad  been  clear 
and  positive  that  Wheeler  &  Owens,  uuder 
whom  some  of  the  defendants  claim,  had 
purchased  before  the  death  ot  the  ward, 
the  judgment  would  l>e  afitrraed.  But  as 
the  record  left  the  date  of  their  purchase 
in  doubt,  aad  the  question  bad  not  been 
submitted  to  the  jury,  the  cause  was  re- 
versed and  remanded.  At  the  trial  from 
which  this  ap(>eal  has  resulted,  this  issue 
alone  was  submitted  to  the  jury;  and 
they  found.  In  eBeet,  that  the  Wheeler  & 
Owens  purchase  was  made,  and  bond  for 
title  executed,  prior  to  tlie  death  of  F.  F. 
Robertsou,  the  ward.  On  the  present 
appeal,  it  Is  contended,  In  behalf  of  appel- 
lant, that  the  former  opintnn  should  not 
control  the  decision  ot  the  case,  (1)  be- 
cause the  facts  on  this  appeal  are  different 
from  those  appearing  In  the  record  of  the 
former  appeal;  and,  (2)  because  the  doc- 
trine announced,  us  above  stated,  on  that 
appeal.  Is  unsound,  and  ought  not  to  be 
adhered  to. 

1.  As  to  the  first  of  these  positions,  it 
Is  claimed  that  the  record  in  the  former 
appeal  did  not  clearly  diBcloae  the  fact 
that  the  mortgage  above  referred  to  was 
given  to  secure  the  ward,  F.  F.  Robertson, 
as  well  us  the  sureties  on  F.  W.  Robert- 
son's bond.  It  Is  true  that  the  mortgage 
was  not  copied  in  full  in  the  record  In 
that  case,  as  it  is  in  this;  but  the  clause 
reserving  the  right  to  sell  the  land,  and 
requiring  the  proceeda  to  be  appropriated 
to  the  exringuishment  ot  F.  W.  Robert- 
son's liability  on  his  bond  as  guardian  of 
F.  F.  Robertson,  is  copied  in  full  in  the 
statement  of  facts.  The  judgment  aud 
decree  of  the  district  court  ot  Washington 
county,  rendered  upon  and  foreclosing  the 
mortgage  in  question,  in  favor  ot  Love, 
as  guardian,  and  tor  the  benefit  ot  F.  F. 
Robertson,  his  ward,  as  well  as  the  Judg- 
ment reviving  the  same  in  1874,  were  cop- 
led  In  full  in  the  transcript  on  the  former 
appeal ;  and  the  original  decree  recites  the 
fact,  which  would  have  been  presumed 
from  a  knowledge  of  the  foreclosure,  that 
the  mortgage  was  executed  to  secure  F. 
W.  Robertson's  indebtedness  to  his  ward, 
F.  F.  Robertson.  There  is  nothing  in  the 
opinion  of  the  supreme  court  indicating 
that  it  was  not  understood,  as  clearly  dis- 
closed by  the  former  record,  that,  at  the 
time  ot  sales  to  Burleson  and  Wlieeler  & 
Owens,  F.  F.  Bobertaun,  under  whom  ap> 
pellant  claims,  bad  a  lien  on  the  land  first 
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iMcured  by  a  mortgage,  bat  at  the  time 
ol  said  sales  merged  iuto  a  Judgment.  On 
the  contrary,  It  la  apparent  that  the  coart 
appreciated  the  fact  that  the  mortgage, 
Klven  only  In  aobetauce  In  the  former  rec- 
ord, which  omItB  to  etatn  that  It  was 
given  to  eecare  F.  W.  Robertson's  ward, 
as  well  as  his  sureties,  was  the  Identical 
mortgnge  that  ^ras  foreclosed  in  behalf  of 
the  ward  by  the  Judgment  of  the  distriet 
court  of  Washington  county,  because  In 
the  opinion  it  is  so  stated ;  and  it  la  held 
that  the  Judgment  referred  to  canceled  F. 
W.  Robertson's  right  to  sell  the  land,  aris- 
ing out  of  the  reservation  which  is  copied 
in  the  former  record  as  part  of  the  mort- 
gage referred  to.  Oo  the  questions  ruled 
on,  we  do  not  think  the  record  before  the 
supreme  court,  which  we  have  carefully  ex- 
amined, is  essentially  different  from  tbeoue 
sent  up  on  this  appeal. 

2.  It  maybe  true  that  appellate  trtbn- 
nals  may  sometimes  render  decisions  so 
obviously  wrong  ns  that  other  courts,  of 
lower  rank,  will  be  JUHtlfled  in  disregard- 
ing them  upon  other  trials  of  the  same 
cases.  Such  cases,  however,  are  excep- 
tional and  of  rare  occurrence;  and  the 
present  does  not  belong  to  that  class. 
We  shall  hold  that  the  former  opinion  an- 
nounces the  law  of  this  case,  and  we  think 
the  court  below  correctly  interpreted  the 
same  when  it  submitted  but  the  one  issue 
to  the  Jury.  The  record  on  the  other  ap- 
peal clearly  dlecluMed  the  fact  that  the 
deeds  from  F.  W.  Robertson,  by  Love,  as 
agent,  to  Burleson  and  Wheeler  &  Owens, 
were  executed  subsequent  to  the  death 
of  F.  F.  Robertson ;  and  in  view  of  this 
fact,  when  the  supreme  court  held  that 
the  validity  of  sales  made  by  Love  were 
dependent  upon  whether  they  were  made 
before  or  after  the  death  of  his  ward,  we 
conclude  that  court  did  not  refer  to  the 
time  of  the  execution  of  the  deeds,  bot 
rather  to  the  time  when  the  contracts  of 
sale  were  made. 

The  fifteenth  assignment  of  error  com- 
plains of  the  refusal  of  the  conrt  to  charge 
the  Jury,  at  request  of  appellant,  that  the 
search  made  for  the  supposed  bond  for 
title  to  Wheeler  &  Owens,  as  shown  by 
the  evidence,  was  not  In  lawsuflicient,  and 
that  they  should  disregard  all  the  evi- 
dence relating  to  It.  Appellant  did  not 
object  to  the  introdnetlon  of  the  testimo- 
ny tending  to  show  the  execution,  loss, 
and  contents  of  the  bond  in  question,  be- 
cause Bofilclent  search  had  not  been  made 
for  it;  and,  not  having  made  such  objec- 
tion, we  do  not  think  be  bad  the  right, 
after  the  evidence  was  closed,  to  raise 
sobstantially  that  objection  by  a  stieclal 
charge.  If  the  objection  had  been  made 
to  the  testimony,  and  sustained,  appellees 
might  have  produced  the  legal  represent- 
ative of  Judge  Rbnice,  in  whose  custody 
this  bond  was  last  seen,  and  proved  that 
it  could  not  be  found  among  his  papers. 

What  has  already  been  said  disposes  of 
the  controlling  questions  In  the  case,  and 
of  all  the  assignments  of  error  predicated 
upon  the  action  of  the  district  court  la 
giving  and  refusing  charges,  except  the 
seventeenth,  which,  nnder  the  statute  and 
rnles,  is  too  general.  It  merely  charges 
that  the  court  erred  in  adding  a  certain 


qaallflcation  to  special  charge  No.  9  aske<f 
by  appellant,  without  pointing  oat  why 
BQCb  qualification  was  error.  Was  it  be- 
cause the  testimony  did  not  warrant  the 
qualiflcation,  or  was  it  because  it  was  upon 
the  weight  of  evidence?  A  charge  way  be 
erroneous  for  several  reasons,  and  an  as- 
signment of  error  challenging  its  correct- 
ness should  assign  a  reason  why  It  Is  al- 
leged to  be  Incorrect. 

There  are  several  assignments  of  error 
based  upon  the  ruling  of  the  court  in  ad- 
mitting or  rejecting  testimony,  all  uf 
which  refer  to  certain  bills  of  exceptions, 
by  number,  for  appellant's  reasons  for 
claiming  that  the  court  erred.  Nowhera 
In  appellant's  brief  are  the  reasons  given 
for  the  assertion  that  the  court  commit- 
ted error  In  the  rulings  referred  to;  and, 
to  ascertain  why  he  charges  error  In  these 
matters,  we  are  compelled  to  exaiplne  the 
bills  of  exceptions  in  the  record.  The  mleit 
are  designed  to  enable  appellate  courts  to 
decide  cases  without  looking  to  the  rec- 
ord, except  where  counsel  tor  the  parties 
differ  88  to  what  appears  therein.  Or- 
dinarily, an  assignment  of  error  ought  ta 
be  complete  In  itself;  and  if  It  is  not,  and 
there  is  something  else  in  the  record  essen- 
tial to  an  intelligent  ruling  upon  It,  the 
latterought  at  least  to  be  embraced  In  the 
statement  under  the  assignment.  Under 
the  statutes  and  rules,  the  assignments  re- 
ferred to  are  insufficient,  and  will  not  be 
considered. 

The  last  assignment  of  error  complains 
of  the  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial, charging 
that  the  verdict  of  the  Jury  Is  contrary  ta 
the  law  and  the  evidence,  and  that  the 
Jury  were  Influenced  by  certain  alleged  Im- 
proper conduct  of  one  of  appellees*  coon- 
sei.  As  stated  in  our  fliidlng  of  facts,  on 
the  Issue  submitted  to  the  Jury,  the  testi- 
mony, though  meager,  supports  the  ver- 
dict. As  to  the  other  matter  complained 
of,  it  appears  that  one  of  appellees'  coun- 
sel demanded  the  right  to  Inspect  and  offer 
in  evidence  a  certain  written  Instmment 
shown  to  be  in  the  custody  of  one  of  ap- 
pellant's counsel;  thathe  was  asked  by  ap- 
pellant's counsel  to  state  his  purpose  for 
desiring  to  see  and  introduce  the  instrn- 
raeut  in  evidence;  that  be  then  stated  that 
he  expected  to  prove  by  the  instrument 
that  a  part  of.  If  not  all,  the  Itind  in  con- 
troversy bad  been  conveyed  to  appellant's 
attorneys  before  this  suit  was  brodght; 
that,  while  he  was  making  thlsstatement,. 
one  of  appellant's  counsel  objected  to  It 
being  made  in  the  hearing  of  the  Jury, 
charging  that  the  statement  was  intended 
for  the  Jury;  that  the  objection  was  not 
heeded,  and  the  statement  was  completed ; 
that  the  witness  then  handed  the  paper  to 
the  court  for  inspection,  and  after  reading 
it  the  court  stated,  In  the  hearing  of  the 
Jury,  that  it  was  not  a  conveyance,  was  a 
private  paper,  not  admissible  in  evidence, 
and  that  the  witness  would  not  be  re- 
quired to  submit  it  to  the  Inspection  of 
others;  that  appellees*  counsel  then.  In  a 
rather  loud  and  authorltatlvetone, stated 
that  he  wished  to  inspect  the  paper  tor  the 
purpose  of  preparing  a  bill  of  exceptions 
to  the  ruling  of  the  court,  and  upon  ob- 
jection the  request  was  refused.    It  also 
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appears  that  appellees'  coaosel,  in  ad> 
dreiwing  the  Jury,  stated  that  the  perse- 
verance ot  appellant's  eounnel,  their  man- 
ner of  conducting  the  case,  and  wbat  bad 
transpired  darioK  tb«  trial  In  the  bearing 
of  the  Jury  showed  them  to  he  largely  In- 
terested in  the  result  of  the  suit,  and 
stated  that  appellant  showed  a  grasping 
spirit  In  the  manner  of  interrogating  wit- 
ne<i8e8  in  reference  to  Improvements. 
Wblle  there  may  have  been  Home  depar- 
tare  from  that  decorum  which  should  al- 
ways prevail  In  a  court  of  Justice,  we  do 
not  believe  that  the  conduct  of  appellees' 
eouDsel,  complained  of  by  appellant,  im- 
properly influenced  the  Jury.  Besides,  the 
statement  of  wbat  he  expected  to  prove 
by  the  written  instrument  was  made  at 
the  reqn«Bt  otoneof  appellant's  attorneys. 
If  the  tone  of  voice  in  which  he  demanded 
an  Inspection  of  the  paper  was  in  excess  of 
the  rules  of  propriety,  we  do  nut  perceive 
why  that  tact  should  have  intluenced  the 
Jury  against  appellant.  The  Judge  states, 
in  qnalltylng  the  bill  ot  exception,  that 
tbe  language  used  In  argument  was  not 
objected  to  at  tbe  time;  and  we  do  not 
think  it  was  calculated  to  Improperly  in- 
fluence a  Jury  of  ordinary  honesty  and  in- 
telligence. 

We  have  considered  all  the  questions 
properly  presented  In  appellant's  brief, 
and,  finding  no  reversible  error,  tbe  Judg- 
ment Is  affirmed. 


Wrioht  v.  Red  Riveb  Countt  Bank. 

(Court  tf  OMl  ApvecOs  cf  Texeu.    Jan.  8, 

1898.) 

AvPKkt. — Necessary  Parties. 
A  judgment  appealed  from  established  a 
lien  in  favor  of  a  bank  on  certain  land,  and 
ordered  the  sale  thereof  to  secure  the  payment. 
In  a  certain  order,  of  thrtie  different  debts  of 
one  F.,  the  last  in  order  of  which  had  been  paid 
by  appellant  and  others  as  his  sureties.  On 
the  debt  payable  Just  before  appellant's  there 
were  several  snreties,  against  wnom  Judgment 
had  also  been  rendered.  The  appeal  bond  was 
made  payable  to  the  bank  alone.  Held,  that 
the  interests  of  the  sureties  on  the  debt  paya- 
ble before  appellant's  debt  were  adverse  to  ap- 
pellant's interest  to  the  extent  of  the  priori^ 
of  Uidr  Uens,  and  they  were  necessary  parties 
to  the  appeal. 

Appeal  from  district  court,  Red  River 
county ;  E.  D.  McClbi.lan,  Judge. 

Action  by  tbe  Red  River  County  Bank' 
against  S.  J.  Wright  and  others  to  have 
declared  the  existence  of  a  lien  on  certain 
land  for  tbe  payment  ot  various  notes 
held  by  plaintiff.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Wright  ap- 
peals.   Dismissed. 

Oeo.  F.  Btin/ettand  Dvdley & Moore,tov 
appellant.  M.  L.  Sims  and  W.  B.  Dua- 
bam,  for  appellee. 

Stephens,  J.  The  Judgment  appealed 
from  in  this  case  declares  tbe  existence  of 
a  lien  In  favor  of  appellee  on  a  certain 
tract  of  land  therein  described,  ordering 
the  sale  of  the  same  to  secure  the  payment 
of  tbe  following  debts  In  tbe  folio  wlug  or- 
der: First.  The  note  of  one  Fleming, 
without  security.  Second.  Two  notes  of 
said    Fleming,  with  O'Neill    and   others 


as  nurettes  on  one,  and  Silberberg  and 
Fatten  as  sureties  on  tbe  other,  (against 
which  sureties  Judgment  was  also  ren- 
dered.) Tbinl.  A  certain  Indebtedness 
of  said  Fleming,  paid  by  appellant  and 
others  as  bis  sureties.  The  record  con- 
tains conclusions  of  law  and  fact,  and 
a  statement  of  facts.  Tbe  sixth  finding 
of  fact,  that  tbe  note  upon  whlcb  Silber- 
berg and  Patton  were  sureties  was  se- 
cured by  lien  on  said  land,  appears  to  be 
unsnstalned  by  tbe  statement  of-  facts. 
This  probably  resulted  from  an  oversight 
In  making  up  the  statement  of  facts.  11 
appellant  had  definitely  assigned  error 
npon  tbe  failure  of  the  statement  of  facts 
to  sustain  the  sixth  finding  of  fact,  (of 
which  he  complains  in  bis  brief  under  a 
rather  general  assignment,)  It  would 
have  become  necessary  to  either  relorm 
the  Judgment,  or  remand  the  cause  lor  a 
new  trial,  provided  tbe  appeal  had  been 
perfected  so  as  to  give  this  court  Jurisdic- 
tion. The  appeal  bond  Is  payable  to  the 
Red  River  County  Bank  alone.  It  thus 
appears  tbfit  tbe  Interests  of  Silberberg 
and  Patton  might  be  affected  by  tbe  Judg- 
ment to  be  entered  on  this  appeal  with- 
out their  being  before  the  court  as  parties 
to  the  appeal.  Their  Interests,  as  well 
as  the  Interests  of  O'Neill  and  others,  are 
adverse  to  the  Interests  of  appellant,  to 
the  extent  of  the  priority  of  the  several 
liens.  The  appeal  must,  therefore,  be  dis- 
missed for  want  of  Jurisdiction.  Young  v. 
Russell,  60  Tex.  684,  and  cases  tbere  cited. 


State  ex  »/.  Brasfield,  Revenne  Col- 
lector, V.  Hurt  et  aJ. 
iSupreme  Court  of  MistouH.    Dea  19, 1893. ) 

Taxation — Vaxiditt  or  Assubmbnt  —Back-Tax 
Bill  as  Bvidenos  —  Libn  —  Afpbovai.  op  Db- 
UHQUSNT  Tax  List. 

1.  A  tax  assessment  ia  not  invalid  because 
the  landoimcr  is  described  as  "unknown,"  thoni^ 
the  county  record  of  deeds  furnishes  tiie  name  of 
the  origitial  patentee. 

2.  The  Missouri  statutes  touching  the  effect 
of  Irregularities  in  assessments  for  taxes  dis- 
cussed. 

3.  Where  the  assessor's  aflldavit  to  the  as- 
sessment for  1873  appeared  to  have  been  taken 
January  20,  1872,  but  was  shown  to  have  been 
in  fact  made  on  that  day  in  1873,  the  error  Is 
merely  clerical,  and  will  be  disregarded. 

4.  The  majdm  "omnia  rite  acta"  applied. 

6.  The  effect  of  a  back-tax  bill  as  evidence  is 
destroyed  when  it  appears  that  the  county  court 
did  not  take  such  official  action  on  the  delinquent 
tax  list  as  Is  contemplated  by  section  7<Kt9,  llev. 
St.  1889. 

6.  But  the  failure  of  the  collector  to  prop- 
erly return  the  delinquent  list,  or  of  the  county 
court  to  correct  and  authenticate  that  list,  will 
not  impair  the  state's  lien  for  taxes  arising  from 
a  valia  levy  and  assessment,  or  defeat  the  right 
to  enforce  that  Hen. 

7.  Per  Oantt,  Thomas,  and  Slacfarlane,  JJ. 
The  orders  of  the  county  court,  set  forth  in  the 
opinion,  show  a  sufficient  approval  of  the  deUn- 
qnent  tax  list  to  constitute  a  compliance  with 
section  7669,  Rev.  St.  1889. 

(Syllabus  by  the  Judge.) 

In    buae.    Appeal   from  ctrenlt  court. 

Clay  county;  James  M.  Sandusky,  Judge. 

The  state,  on  relation  ot  John  C.  Bras* 

field,  as  collector  of  Clay  county,  sued  to 
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recoyer  tba  amount  of  cortalo  taxes  levted 
fur  tbe  year  1873  npon  lands  ot  Hart  and 
fltbera  Id  that  county.  Upon  a  trial  by  tbe 
court,  a  judcmentfor  defendantgfullowed, 
and  plaintiff  appealed  In  dae  coarse,  after 
tbe  usual  excepttonH.    Reversed. 

Wm.  M.  Burrta,  fur  appellant.  J.  B. 
Lincoln,  tor  respondeats. 

Bauclay,  J.  Plaintttt'B  action  failed  in 
the  circuit  coort  because  ot  a  rulioK  in  the 
form  of  an  Instruction  that  tbe  evidence 
waa  insufficient  to  support  a  recovery. 
Several  qnestiona  arise  In  conaiderInK  Ita 
corrcctueHs: 

1.  In  the  assessment  ot  tbe  land  for  1878. 
tlie  owner  was  described  as  "unknown." 
It  appears  that  it  then  belonged  to  the 
widow  and  heirs  of  George  Uncoin,  de- 
ceased, tu  whom  the  land  bad  been  con- 
veyed by  United  States  patent  in  1S43.  Tbe 
patent  iiad  been  ol  record  In  the  office  for 
tbe  registry  of  deeds  in  tbat  county  since 
that  year.  Tbe  law  in  force  at  the  time 
of  this  assessment  required  the  assessor  to 
arrange  tbe  list  ot  land  assesoed, " as  near- 
ly us  may  be,  in  numerical  order  of  ranKe, 
towDHhIp,  section,  and  part  ot  section, 
etc.,  •  •  •  with  tbe  owners' names.  If 
known,  and.  It  not,  then  with  the  name  of 
the  original  patentee,  grantee,  or  pur- 
chaser from  the  federal  gorernment,  tbe 
state,  or  county,  as  the  case  may  be, "  etc. 
Sees.  LawH  1872,  p.  92,  §  49.  But  another 
section  ot  tbe  same  law  declared  tbat 
"each  tract  of  land  or  lot  shall  be  charge- 
able with  its  own  taxes,  no  matterwho  is 
the  owner,  nor  In  whose  name  it  is  or 
was  asseosed  or  advertised.  The  aRsess- 
ment  and  advertisement  of  lands  or  lots  in 
numerical  order  shall  be  deemed  and  tak- 
en, in  all  courts  and  places,  to  impart  no- 
tice to  the  owner  or  owners  thereof,  who- 
ever or  wherever  they  may  be,  that  it  is 
assessed,  and  liable  to  be  sold  tor  tbe  taxes, 
Interest,  and  costs  chargeable  tbereon; 
and  no  error  or  omIsHiou  in  regard  to  the 
name  of  any  person  with  reference  to  any 
tract  of  land  or  lot  shall  In  any  wise  Im- 
pair the  validity  of  a  sale  or  conveyance 
fin  conveyance]  thereof  for  taxes. "  Seas. 
Laws  1872,  p.  124,  §  203.  Tbewe  sections 
relate  to  the  same  Hubject-matter,  and  the 
latter  is  obviously  designed  to  furnish  a 
rule  tor  the  construction  of  tbat  first 
quoted.  We  simply  give  effect  to  the  plain 
intent  ot  the  law  In  declaring  that  the  as- 
sessment in  qopstlon  Is  not  weakened  he- 
cause  ot  the  fact  thot  the  owner's  name 
was  returned  as  "unknown." 

2.  Defendant  next  asserts  tbe  Invalidity 
ot  the  assessment  for  1873  because  it  ap- 
pears on  its  face  to  have  been  verified  by 
the  assessor,  January  20, 1872.  But  the 
officer  who  authenticated  the  Jurat  was 
Introduced  as  a  witness,  and  testified, 
without  objection,  that  the  year  "1872,'* 
written  by  him  therein,  was  a  clerical  er- 
ror; tbat  It  should  read  "1873;"  and  that 
tbe  book  In  wlilch  It  appeared  was  the  as- 
sessment book  for  1873.  The  entry  ot 
"1872"  would  no  doubt  be  treated  as 
merely  a  clerical  error,  in  tbe  circumstan- 
ces, without  the  aid  of  extraneons  testi- 
mony, inasmuch  as  tbe  assessment  book 
(or  1873  was  required  by  law  to  be  pre- 
pared at  a  later  date  than  January  20. 
11)72,  and  In  the  absence  ot  any  sbowiiig 


totbe  contrary  would  be  presumed  to  baye 
been  prepared  at  the  time  prescribed  by  tbe 
law.  Its  written  contents,  moreover,  dis- 
close that  it  could  not  have  tM«n  In  exist- 
ence until  long  attar  Jan  nary,  1872;  sothat 
the  parol  evidence  was  merely  corrobora- 
tive ot  tbe  inference  wblcb  tbe  law  would 
draw  without  it.  Therecertainly  is  nothing 
In  such  an  error  to  nullify  tbe  assessment. 

3.  The  plaintitt's  oyidence  consisted  of 
tbe  back-tax  bill,  accompanied  with  inde- 
pendent proof  (A  a  regular  levy  and  assess- 
ment ot  the  taxes  for  tbe  year  1873  upon 
the  land  ot  defendants.  Tbe  only  objec- 
tions to  tbe  levy  and  assessment  have  al- 
ready been  disposed  of.  It  is  bence  un- 
necessary to  set  forth  tbe  details  of  the 
testimony  on  tbat  part  of  tbe  case.  But 
defendants  further  claim  that  plaintiff  can- 
not reach  a  Judgment,  beeanse  proper  and 
sufficient  action  ol  tbe  conuty  court  upon 
tbe  delinquent  list  does  not  appear.  On 
this  branch  of  the  case  it  will  probably 
be  more  satisfactory  to  tbe  parties  tu 
refer  to  tbe  testimony  more  particniar- 
ly.  Tbe  delinquent  list,  containing  the 
tax  charge  against  this  land  fur  1878,  was 
filed  April  20,.  1874,  and  on  tbat  day  the 
county  court  made  tbe  following  order: 

"Now  comes  .lohn  J.  Moore,  collector  ot 
the  revenue  tor  Clay  county,  Missouri,  and 
makes  bis  annual  settlement  for  all  taxes 
collected  by  him,  on  tbe  tax  book  for  tbe 
year  1873,  for  state  purposes,  in  which  set- 
tlement said  collector  charges  himself  as 
follows,  [then  come  the  debit  items  ot  tbe 
state  revenue  account,]  and  claims  credits 
as  follows : 

By  land  delincnieot  list,  state  rovenue  f     785  61 

By  land  delinquent  list,  state  in- 
terest      982  05 

By  personal  delinquent  list,  state 
rerenne   494  00 

By  personal  delinquent  list,  state  in- 
terest           018  25 

By  personal  erroneous  assessment, 
interest    8  53 

By  personal  erroneous  assessment, 
revenue   6  83 

By  real  erroneous  assessment,  state 
Interest   42  90 

By  real  erroneous  assessment,  state 
revenue  34  33 

By  delinquent  on  forfeited  list  taken 
npnn  the  tax  book,  revenue 478  94 

By  delinquent  on  forfeited  list  taken 
upon  tlie  tax  book,  state  interest..  415  93 

Errors  on  deliuqueut  on  forfeited 
list  taken  npon  tax  book,  state 
revenue   197  38 

By  errors  on  dellnqnent  on  forfeited 
list  taken  npon  tax  book,  state  in- 
terest           185  10 

*    *    *    [other  items] 

Total  credits $21,066  43 

Balance  due  state,  less  a  credit  of  col- 
lector's commissions  allowed  by  tbe 

state  auditor : |2,14S  08 

Oommiaaions    067  00 

Balance  due  state |1,478  08 

—which  settlement  tbe  coort  approves, 
and  orders  tbe  state  auditor  to  becertlfled 
hereof. " 

Then  immediately  follows  a  similar  en- 
try ot  partlcnlars  In  respect  to  tbe  land  de- 
linquent list  toreonnty  revenue  and  fund- 
ed debt  taxes,  at  the  dose  ot  which  Is  tbis 
language:  "Which  settlement  the  coart 
receives,  approves,  and  orders  filed." 


Digitized  by 


Google 


ilo.) 


HEALEY  e.  SIMPSON. 


881 


Defendants  contend  that  under  tbe  rul- 
Inic  or  thiB  court  in  State  v.  Scott,  (1888,) 
«6Mo.72,  9S.  W.  Rep.21,tbeabove-rpclted 
proceedlngR  of  the  county  court  do  not 
Tnrnlsh  a  Bufflclent  foundation  for  the 
present  action.  That  contention,  how- 
ever, involves  a  mlHConceptlon  of  tht 
ftropp  of  that  decision.  The  opinion  dls- 
cusst'H  the  force  and  effect  of  a  back-tax 
bill  aK  evidence  of  liability,  and  holds  that 
its  character  as  prima  facie  evidence  is  de- 
stroyed when  it  is  shown  thot  the  bill  Is 
predicated  on  a  back-tax  list  "which,  un- 
corrected and  without  any  order  of  the 
court,  the  clerk,  of  his  own  volition,  cer- 
tlfled  to  be  a  correct  list  as  returned  by 
thf  collector."  See  report  of  that  case, 
page  75,  96  Mo.,  and  page  22, 1)  S.  W  Rep. 
Not  only  Is  the  recorded  action  of  the 
county  court  qnlte  different  In  tbe  case  at 
band,  but  that  decision  does  not  purport 
to  deal  with  the  subject  that  forms  the 
gist  of  plaintiff's  reliance  at  bar.  Here  the 
plaintiff  does  not  depend  alone  upon  the 
tax  hill;  but  the  petition  is  framed,  and 
abundant  evidence  submitted,  with  a  view 
to  enforce  the  state's  Hen  for  the  taxes  in 
suit,  arising  from  a  valid  levy  and  assrss- 
ment,— a  Hen  which  antedates,  and  Is 
wholl.v  Indrpendent  of,  the  back-tax  bill. 
Tbe  statute  law  is  very  explicit  on  this 
subject,  rls.:  "AH  real  estate  upon  which 
the  taxes  remain  unpaid  on  the  1st  day  of 
January,  annually,  shall  be  deemed  delin- 
quent, and  the  county  collector  shall  pro- 
ceed to  enforce  the  Hen  of  the  state  there- 
on, as  required  by  this  act,  and  any  failure 
to  properly  return  the  delinquent  list  as 
required  by  this  act  shall  In  no  way  affect 
the  validity  of  the  assessment  and  levy  of 
taxes,  nor  of  the  Judgment  and  sale  by 
'Which  the  collection  of  the  same  ma3' be 
enforced,  nor  in  any  manner  to  affect  the 
lien  of  the  state  on  such  delinquent  real 
estate  for  the  taxes  unpaid  thereon." 
Sess.  Laws  1872,  p.  117,  §  172,  now  section 
7670,  Rev.  St.  1889.  The  failure  of  the  col- 
lector  to  properly  return  the  delinquent 
list,  or  of  the  county  court  to  take  ap- 
propriate official  action  thereon,  does  not 
Impair  the  lien  for  taxes,  or  the  right  of 
the  state  to  enforce  that  Hen,  whatever 
may  be  tbe  effect  of  such  a  failure  upon 
the  back-tax  1)111  as  evidence  In  the  action. 
Eev.  St.  1889,  §  77<i8,  formerly  section  241, 
Sess.  Laws  1872.  p.  135.  The  Judgment  In 
State  v.  Scott  does  not  support  any  differ- 
ent construction  of  the  revenue  law  from 
that  we  have  Just  Indicated.  It  Is  intend- 
ed merely  to  adjudge  the  value  of  the  back- 
tax  bill  asstatutory evidence  Insuch  cases. 
From  what  has  been  said,  it  follows  that 
the  trial  court  was  In  error  In  directing  a 
finding  for  defendant.  The  tax  Hen  stands 
against  the  property,  whether  the  tax  biH 
was  regularly  made  up  or  not.  It  Is, 
therefore,  not  necessary  to  consider 
whether  the  record  entries  of  the  county 
court  should  be  regarded  as  suSIcIeurly 
showing  the  action  of  that  court,  required 
by  section  7Gfi9,  (Rev,  St.  IS'jg.  same  as  sec- 
tion 171,  Sess.  Laws  1872,  p.  117,)  to  give 
vitality  to  the  tax  bill  as  evidence.  Plain- 
tiff's right  to  collect  these  taxes  Is  clear, 
without  going  to  the  tux  bill  for  proof. 
The  Judgment  is  reversed,  and  the  cause 
remanded.  All  the  members  of  the  court 
v.20s.w.no.25— 66 


concur;  O&ntt,  Thomas,  and  Macfar- 
LA.NE,  J.T.,  as  indicated  lu  their  separate 
opinion. 

Uantt,  Thomas,  and  Macfablane,  JJ. 
We  concur  lu  tbe  result  reached  by  tbe 
court  In  the  foregoing  opinion,  but  we 
wish  to  add  that  in  our  Judgment  the  or- 
ders of  the  county  court  in  this  case  show 
that  that  court  properly  approved  the  de- 
linquent lists  returned  by  the  collector, 
within  tbe  meaning  of  tlie  statute.  It 
was  made  the  duty  of  the  county  court  to 
examine,  compare,  and  correct,  If  need  be, 
the  delinquent  lists  returned  by  tbe  col- 
lector, and  to  allow  him  credit  for  the 
same,  or  so  much  thereof  as  was  found  to 
be  properly  retuined.  When,  therefore, 
the  court  approved  the  settlement  with 
credits  therein  for  delinquent  lists  returned, 
the  court  must  have  approved  the  dellu- 
q  lieu  t  lists,  for  their  correctness  was  direct- 
ly involved  in  the  Issues  presented.  It  fai 
not  necessary  that  all  the  findings  of  a 
court  of  record  should  appear  affirmative- 
ly in  Its  minutes,  but  it  is  sufficient  If  It 
appear  by  the  whole  proceeding  that  the 
court  passed  on  the  questions  presented. 
If  tbe  approval  of  the  delinquent  lists  can 
be  gathered  from  the  whole  record,  which 
can  clearly  be  done  In  this  case,  that  Is 
enough.  Jones  v.  Manly,  58  Mo.  559; 
Baker  V.  Henry,  63  Mo.  517:  Grayson  v. 
Weddle,  Id.  523,  WHcoxon  v.  Oshorn,  77 
Mo.  621;  Henry  v.  McKerile.  78  Mo.  416; 
Wood  v.  Nortniuu,  85  Mo.  298;  Moore  v. 
Davis,  Id.  464;  Camden  r.  Plain,  91  Mo. 
117,  4  S.W.  Rep.  86. 


Hraley  et  al.  v.  Simpsov  et  al. 

{Supreme  Cotirt  of  Mlsiourl,  Division  No.  2. 
Dec.  19,  1893.) 

DSMUBBBR  TO  EviUESCE— EqUITT— AdOPTIOS — 
Sl'EOIFIC  Pekpoumasce. 

1.  A  demurrer  to  evidenee  In  an  equity  case 
has  the  same  effect  as  in  a  law  case,  and  con- 
cedes every  fnet  which  such  evidence  tends  to 
provp,  and  every  inference  fairly  deducible  from 
the  facts  proved. 

2.  B.  nereed  in  writinK  to  adopt  E.,  fc/id 
leave  her  his  property  at  his  dtath,  and  her  par- 
ents, in  consideration  thereof,  surrendered  all 
control  over  her,  and  she  lived  with  him  as  hw 
child  until  her  death.  Hitd,  that  the  surrender 
hv  the  parents  of  ail  control  of  E.  was  a  valu- 
able consideration  for  B.'s  promise  to  adopt  her, 
and  that  B.'s  heirs  would  oe  entitled  to  a  spe- 
cific performance  of  the  agreement  by  which  B. 
agreed  that  she  should  inherit  his  pruperty  at 
his  death,  though  the  instrument  of  Hgreement 
was  not  suflicleut  to  constitute  iin  adoption. 

3.  Where  E.  died  before  B.  she  Iiad  no  right 
or  interest  that  could  pass  to  her  administrator, 
and  her  children  are  the  proper  parties  plaintiff 
to  a  bill  for  the  specific  performance  of  such 
contract  against  B.  s  administrator. 

Appeal  from  St.  Louis  circuit  court ; 
Jacob  Ki.ei.v.  Judge. 

Bill  In  equity  by  Ida  May  Healey  and 
others  against  J.  H.  Simpson,  adininls 
trator  of  Joseph  Brewster,  and  others, 
to  compel  the  spedtle  performance  of  a 
contract  entered  Into  by  Brewster.  From 
a  Judgment  for  defendants,  plaintiffs  ap- 
peal.    Reversed, 

A.  A.  Paxson  and  Jos.  S.  L&arte,  for  ap- 
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pellantR.    E.  S.  Robert,  Wm.  F.  Smitb,  and 
S.  M.  Nichols,  tor  respondenta. 

Thomas,  J.  This  la  a  salt  io  equity  by 
the  children  of  Evangeline  Healey  aee 
Phaiif>,  now  deceaaed.  for  the  specific  per- 
formance of  an  agreement  alleged  to  have 
been  executed  by  Caroline  Pharla  and 
Joseph  Brewster  and  wife,  which  Is  as  fol- 
lows: "ThlH  indenture,  made  and  entered 
into  this  28th  day  of  Hoptember,  A.  U. 
IS57,  by  and  between  Caroline  Pharla,  of 
Cheviot,  in  the  county  of  Harrison,  In  the 
btate  of  Ohio,  party  of  the  first  part,  and 
Joseph  Brewtiter  and  Martha  Brewster, 
of  the  same  place,  party  of  the  second 
Dart,  wltnesseth  that  said  party  of  the 
first  part,  for  and  In  conslderatluu  of  the 
covenants  and  agreements  hereinafter 
named,  hereby  voluntarily  consents  and 
agrees  that  said  Joseph  and  Martha 
Brewster  may  have  the  custody  and  ab- 
Bolnte  control  of  her  Infant  daughter 
Evangeline  Pharla  until  she  arrive  at  the 
age  of  eighteen  years:  that  they  shall 
have  tile  right  to  govern  said  child  as 
though  they  were  her  natural  parents; 
and  said  party  of  the  first  hereby  relin- 
qoishes  any  and  all  claim  she  might 
have,  as  mother  of  said  child,  to  her  la- 
bor, or  the  fruits  thereof.  And  said 
Joseph  and  Martha  Bren  ster,  In  couHid- 
eratlon  of  theforegoing  agreement, hereby 
adopt  said  Evangeline  Pharis  as  their 
own  child,  to  be  known  as  Evangeline 
BrewHter  from  this  time  iienceforth,  that 
they  will  govern,  educate,  maintain,  and 
In  ail  respects  treat  said  child  as  though 
she  were  their  own  natural  offspring; 
and  It  Is  further  agreed  that  said  Evange- 
line Brewster  shall  have  and  Inherit  from 
the  estate  of  said  parties  of  the  second 
part.  In  the  same  manner  and  to  the 
same  extent  that  a  child  born  of  their 
union  would  Inherit.  It  la  expressly  un- 
derstood by  the  parties  hereto  that  noth- 
ing herein  contained  shall  be  construed  to 
prevent  said  party  of  the  first  part  from 
visiting  said  child  at  all  proper  times, 
and  under  proper  regulations.  Caholine; 
Pharis.  [Seal.]  Joseph Bkkwbtrr.  [Seal.] 
Maktha  UiiRWHTF:R.  [Seal.]  WitueHs: 
Thomas  Rust.  Sarah  Rust. "  Plaintiffs, 
who  are  minors,  and  who  sue  by  cura- 
tor, aver  "that,  in  pursuance  of  snid 
agreement,  said  mother  of  Evangeline 
then  and  there  surrendered  the  care,  cus- 
tody, and  control  of  snid  infant  Bvange' 
line  to  said  Joseph  Brewster,  and  he  took 
her,  and  placed  lier  In  his  houHehold  as  his 
child,  and  continued  to  care  for,  support, 
maintain,  and  recognize  her  as  his  child 
up  to  the  time  of  her  death;  that  said 
Evangeline,  from  the  date  of  said  agree- 
ment up  to  the  time  of  her  death,  yielded 
a  willing  obedience  to  the  suld  Joseph 
Brenstcr,  and  during  all  of  said  time  said 
Evangeline  did  and  performed  the  house- 
hold duties  of  said  Brewster,  and  continued 
to  live  with  said  Brewster,  discharging 
for  him  all  of  the  duties  commonly  dis- 
charged by  a  child  tor  Its  parent,  and  giv- 
ing him  the  affection  due  from  a  child  to 
a  parent."  It  Is  further  averred  that  said 
Evangeline  married,  and  had  three  chil- 
dren,—the  plaintiffs;  that  she  died  in  1883; 
that   Josevh   Brewster,   having    been  di- 


vorced from  hia  wite,  Martba,  remarried. 
and  upon  bla  death,  in  1H86,  left  a  widow, 
Prur>euia  Brewster,  bat  no  lineal  descend- 
ants. Brewster's  estate  consisted  of  per- 
sonalty only,  and  bis  administrator,  his 
widow,  and  collateral  kindred  were  made 
defendants.  PlaintiRs  prayed  for  a  decree 
"establishing  their  rights  as  aforesaid  un- 
der contract  and  agreeemeut  made  and 
entered  into  as  aforesaid,  and  declaring 
them  to  be  the  heirs  at  law  of  said  Brews- 
ter, and,  as  such,  entitled  to  said  estate; 
and  that  said  contract  be  specifically  en- 
forced against  said  estate  and  the  defend- 
ants herein;  and  for  such  other  and  fur- 
ther relief  as  may  seem  proper."  Defend- 
ants answered,  denying  the  allegations  nt 
the  petition,  and  charging  that  the  al- 
leged written  agreement  was  a  forgery. 
They  also  set  up  the  Judgment  of  the  pro- 
bate court  of  the  city  of  St.  Louis  adjudg- 
lug  the  estate  to  the  widow  and  collateral 
beira  to  the  exclusion  of  these  plaintiffs, 
who  appeared  thei-e,  and  set  up  their  claim 
under  said  agreement,  from  which  Judg- 
ment plaintiffs  appealed  to  the  circuit 
rourt  of  said  city,  where  their  appeal  was 
then  pending.  The  evidence  tended  to 
prove  the  allegations  of  the  petition.  It 
also  appeared  that  Brewster  and  his  wife 
were  cbiidless,  and  were  well  off  finan- 
cially; that  Mrs.  Brewster  and  Evan- 
geline's mother  were  sisters,  the  latter 
being  n  widow,  and  poor.  At  the  close  of 
plaintiffs'  case  the  runrt  sustained  a  de- 
murrer to  the  evidence,  rendered  ludg- 
ment  for  defendants,  and  plaintiffs  have 
appealed. 

1.  It  Is  difficult  to  perceive  what  office  a 
demurrer  to  the  evidence  in  an  etinlty  case 
performs.  CommlRslouer  Dr  Aumo.nd,  in 
Leeper  v.  Bates,  85  Mo.  224.  said  that  in 
such  a  case  "a  demnrrer  to  tlie  evidence  is 
perhaps  novel ;  but,  If  the  petitioner  makes 
no  case,  the  chancellor  need  notjcall  upon 
the  other  side  for  a  hearing;  be  may  at 
once  dismiss  the  bill."  But  the  court 
there  held  that  the  demnrrer  to  the  evi- 
dence was  Improperly  sustained,  because 
plaintiff  made  out  a  prima,  facie  ca»{f.  In 
Cox  V  Cox,  91  Mo.  71.  3  S.  W.  Rep.  5sj.  an 
issue  of  fact  in  an  equity  case  was  submit- 
ted to  the  Jury,  and  the  court  finally  di- 
rected the  Jur.r  to  return  a  verdict  for  de- 
fendant, and  Judge  Bay.  speaking  for  this 
court,  held  that  plaintiff  was  not  preju- 
diced by  thls.sa.vlng:  "Virtually  thix  wus 
a  finding  to  the  same  effect  by  tlie  chanrei- 
lor,  of  his  own  motion,  and  such  as  he 
was  authorized  to  make,"  non  obstante 
veredicto,  in  actions  at  law  the  demurrer 
to  the  evidence  concedes  every  fact  which 
the  evidence  tends  to  prove,  and  every  In- 
ference fairly  deduclble  from  the  tacts 
proved,  and  we  see  no  reason  why  it 
should  not  perform  the  sameo/flce  in  an 
equitable  proceoding.  When  the  chancel- 
lor decides  a  case  upon  Its  merits,  we  de- 
fersomewhat  to  hi»  finding  and  Judgment, 
but  what  is  his  finding  when  he  sustains 
a  demurrer  to  the  evidence'?  Manifestly 
there  is  no  finding.  He  simply  derlarea 
that  the  evidence  does  not  tend  to  prove 
the  Issues  tendered,  either  directly  or  In- 
ferentlally.  In  this  case,  then,  in  the  de- 
termination of  the  question  whether  the 
demurrer   to  the  evidence   was  properlx 
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anatalned,  we  must  concede  every  tact 
which  the  evidence  tends  to  prove,  aud 
every  fair  Inference  which  may  be  drawn 
from  the  facts  proved;  and,  wiien  we  do 
this,  we  must  say  that  the  court  erred. 
The  conrt  admitted  in  evidence  the  con- 
tract of  adoptlou  before  its  execution  was 
eHtabllatied,  but  plaintiffs  Introduced  evi- 
dence tendinfc  to  prove  that  the  parties 
did  execute  it;  that  ttie  said  Evangeline, 
when  four  or  five  years  old,  went  to  live 
with  Brewster,  in  1867,  and  contlnned  at 
his  home  in  Illinois  tlU  1866,  and  took  his 
name,  and  after  that  time  and  before  her 
marriage  she  bad  lived  with  her  mother 
by  Brewster's  consent,  he  aiding  her 
pecuniarily.  Conceding  the  execution  of 
the  contract,  and  that  the  mother  and 
child  substantially  com  plied  with  its  terms 
on  their  part,  (which  we  must  do  on  a  de- 
murrer to  the  evidence,)  did  plaintiffs 
make  ont  a  prima  facie  case,  which  culled 
for  evidence  on  the  part  of  defendants? 
We  answer  that  we  think  they  did.  The 
instrument  of  writing  In  question  cannot 
operate  as  an  adoption,  as  it  did  not  come 
up  to  legal  requirements,  but  it  can 
operate  as  a  contract  (or  adoption,  which 
may,  upon  a  proper  showing,  be  gppc-lfical- 
1y  enforced  in  equity.  Wright  v.  Tinsley, 
30  Mo.  389;  Gupton  v.  Gupton,  47  Mo.  40; 
Sutton  V.  Hayden,  62  Mo.  101 ;  Sharkey  v. 
McUermott,  91  Mo.  647.  4  S.  W.  Rep.  107; 
Davis  V.  Hendricks.  90  Mo.  478,  12  8.  W. 
Rep.  887;  Van  Dyne  v.  Vreeland.  11  N.  .1. 
Eq.  370, 12  N.  J.  Eq.  142:  Godlne  v.  Kidd, 
(  iap.)  ION.  Y  Supp.  335;  Roberts  v.  Hall, 
IS  Can.  Law  J. '.77,328;  Hill  v.  Gomme, 
1  Beav.  540;  Rhodes  v.  Rhodes,  8  Sandf. 
Ch.  279;  Jutfee  v.  Jacobson,  (8th  Circuit,) 
48  Fed.  Rep.  21.  1  C.  C.  A.  il ;  Helnders  v. 
Koppehnaun,  68  Mo.  4S2;  In  re  Clements, 
78  Mo.  :H52;  Power  v.  Hufley.  85  Ky.  671,  4 
S.  W.  Rep.  683.  The  surrender  by  the 
mother  of  all  control  of  the  child,  and  the 
services  and  companionship  of  the  latter, 
constituted  valuable  considerations  for 
the  promise  of  Brewster  and  his  wife  that 
she  should  "have  and  inherit  from  the  es- 
tate ol  said  parties  *  *  *  in  the  same 
manner  and  to  the  same  extent  that  a 
child  born  of  their  nnion  would  Inherit. ' 
The  iutluences  of  a  child  of  tender  years 
in  the  home  circle  are  too  sacred  and  holy 
to  be  estimated  in  dollars  and  cents.  And 
when  the  mothersent  her  child  to  dwell  in 
another  family.  In  a  distant  state,  she 
yielded  much  of  affection  and  love,  and 
Brewster,  by  the  same  act,  sained  the 
companionship  of  one  who  added  much, 
no  doubt,  to  bis  enjoyment  of  life.  The 
sundering  of  natural  ties  and  the  forma- 
tion of  artlQcinl  ones  for  the  enjoyment 
and  gratification  of  the  party  at  whose  in- 
stance this  Is  done  is  held,  and  ought  to 
l>e  held,  to  be  such  a  consideration  as  the 
courts  will  recognize  as  valuable  where 
the  other  party  has  In  good  faith  acted 
on  and  carried  out  the  agreement  on  his 
part.  This  is  upon  the  principle  that  the 
parties  cannot  be  put  la  stat'j  quo.  In 
the  very  nature  of  things,  nine  years  in 
the  life  of  a  child  so  change  conditions 
that  It  is  out  of  the  power  of  an  earthly 
tribunal  to  restore  the  parties  to  their 
original  situation  and  environment,  and 
the  courts  therefore  compel  them  to  stand 


upon  and  abide  by  the  record  they  hare 
made.  In  Sharkey  v.  McDermott,  supra, 
it  appeared  that  "a  man  and  wife  entered 
into  an  agreement  to  adopt  plaintiff  as 
their  child,  and  leave  her  their  property  at 
their  death,  butfaiied  to  execute  the  agree- 
ment as  to  tbeadoption.  Plaintiff  wholly 
performed  the  agreement  on  her  part  by 
living  with  them,  and  payi]ig  them  all  the 
attentions  due  from  a  child  to  a  parent, 
for  many  years.  The  husband  died,  leav- 
ing the  property  to  his  wife.  Plaintiff  con- 
tinued to  live  with  tlie  latter,  as  before, 
until  the  latter  died  intestate."  And  it 
was  held  "that  the  contract  was  a  valid 
one.  and  that  plaintiff  was  entitled  to  Its 
Bperlflc  performance,  as  to  the  disposition 
of  the  property,  she  having  the  paramount 
claim  of  a  creditor  or  equitable  owner  In 
consideration  of  her  services. "  The  opin- 
ion further  says:  "This  agreement  was 
not  merely  an  j  solely  to  adopt  plaintiff, 
but  was  in  part  to  leave  the  plaintiff  the 
property  at  their  death.  The  fact  that 
the  parties,  and  each  of  them,  may  have 
failed  and  neglected  to  execute  It,  so  far 
astiie  adoption  wasconcerned, should  not, 
we  think,  exonerate  them  from  its  further 
obligation  to  transfer  their  property, 
when  they  could  no  longer  use  It,  to  plain- 
tiff. If  the  plaintiff  is  without  theseattia 
of  an  adopted  child  through  no  fault  of 
her  own,  out  through  the  neglect  of  those 
so  promising,  this  Is  only  additional 
ground  for  theenforcempntof  the  contract 
as  to  tlie  dlspo.^itlon  of  the  property." 
That  case  is  decisive  of  this.  We  desire  to 
add  at  this  point  that  what  is  here  said 
is  upon  the  assumption  of  the  genuineness 
of  the  written  contract  In  question,  as  to 
which  we  express  no  opinion. 

2.  The  point  defendants  make,  that  the 
administrator  of  said  Erangeilne's  estate, 
and  not  her  heirs,  should  have  sued, is  not 
well  taken.  Evangeline,  having  died  be- 
fore Brewster,  bad  no  Interest  In  his  estate 
that  did  or  could  pass  to  the  administra- 
tor. Her  children,  however,  succeeded  to 
her  rights  under  the  contract,  and  they 
are  the  proper  parties  to  the  bill  for  its 
HperlOc  performance.  The  judgment  will 
be  reversed,  and  the  cause  remanded  for 
new  trial.    All  concor. 


State  ^-.t  re/.  Brown,  Prosecuting  Attor- 
ney, V.  Walls,  Special  Judge. 

(Su/preme  Court  of  Missouri,  Division  No.  2. 
Dec.  iU.  18»-2.) 

Ckiuinal  Law— New  Trial— Jcrisdiction— 

WKIT  op  PKOniBITION. 

1.  Where  a  judge  who  has  tried  a  criminal 
ease  dies  after  overniiinf;  a  motion  for  a  new 
trial,  but  before  pasxinf;  upon  the  bill  of  exo(>i>- 
tions,  bis  successor  has  no  right,  at  a  subse- 
quent term,  to  grant  the  f1"fendant  a  new 
trial,  since,  under  ReT.  St.  1880,  §  2171,  he  has 
power  to  sign  the  bill  of  exceptions,  and  thus 
allow  th'.>  defendant  to  bare  his  case  reviewed 
on  appeal. 

2.  Prohibidon  will  lie  to  prevent  a  indif^ 
grantinc  a  new  trial  after  expiration  of  tlie 
trial  term,  since  such  act  is  not  merely  errone- 
ous, but  is  void,  for  want  of  jurisdiction. 

Application  by  the  state,  upon  the  rela- 
tion of  the  prosecuting   attorney,  for  a 
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writ  of  prubibitiun  to  prevent  George  L. 
Walls,  special  jadge,  frum  Kraating  a  neve 
trial  lu  the  case  of  State  v.  Sansone. 
Writ  granted. 

J.  J.  WUliufBB,  lor  petitioner.    Buluud  & 
O'Gradjr,  for  respondent. 

Thomas,  J.  Tbls  Is  an  application  by 
relator  for  a  writ  of  prohibition  to  pre- 
vent respondent  from  granting  a  new  trial 
In  tbecase  of  Statev.  AntuneSansone,  and 
from  trying  tlie  case  again.  It  a|ipeani 
that  Sansone,  having  been  found  gallty 
bj  a  jury  of  murder  u(  the  second  degree 
at  the  January  term  tor  1892  of  the  crlmi- 
nal  court  of  Jackson  county,  tiled  his  mo- 
tion for  new  trial,  which  was  continued 
till  the  April  term  ot  that  court.  On  the 
19th  day  of  July,  It  still  being  the  April 
term,  the  motion  for  new  trial  was  over- 
ruled, and  Sanoone  was  duly  sentenced 
to  imprisonment  in  the  penitentiary. 
Court  then  adjourned  to  the  29tb  day  of 
July,  and  in  the  mean  time  Hon.  H.  P. 
White,  the  Judge  ot  said  court,  died,  and 
John  W.  Wokford,  who  had  been  Snn- 
sone's  attorney,  was  appointed  as  Judge 
Whitb's  snccPBsor.  On  August  12th  San- 
sone  filed  an  atfidavit  and  application  for 
appeal,  and  by  bis  consent  tlio  time  for 
filing  a  bill  of  exceptions  was  extended, 
first  to  the  20th,  and  then  to  the  2.5tb. 
day  of  Aogust.  at  which  last  date  lie  filed 
a  motion  for  the  election  of  a  special 
Jadge  to  pass  on  bis  application  for  an  ap- 
peal and  on  his  bill  of  exceptions,  wblcb 
was  overruled,  and  by  his  consent  the 
time  for  tiling  his  bill  of  exceptions  was 
again  extended  to  the  8d  day  of  Septem- 
ber, on  which  day  the  court  granted  him 
an  appeal,  and  extended  the  time  lor  filing 
the  bill  of  exceptions  for  60  days,  to 
which  he  excepted.  The  court  then  ad- 
journed lor  tbe  term.  Afterwards,  San- 
flone  applied  to  this  court  for  a  mandamua 
to  compel  Judge  Woffokd  to  order  the 
olection  of  a  special  jadge  to  pass  on  his 
hill  of  exceptions,  which  was  granted  on 
the  4th  day  of  October.  The  opinion  ren- 
dered In  that  proceeding,  which  was  enti' 
tied  State  ex  rel.  Sansone  v.  Wolford,  will 
be  found  in  20  S.  W.  Rep.  2.S6.  In  compli- 
ance with  tbe  ruling  of  the  court  in  that 
proceeding,  Judge  Woffokd,  on  the  26th 
day  of  October,  ordered  the  election  of  a 
special  judge  "to  take  up  and  dlsposa  of 
said  cause  according  to  law,"  and  on  the 
29th  day  ot  that  month  respondent  was 
dnly  elected  such  special  judge;  and  he 
set  the  case  for  November  19th,  at  which 
latter  date  Sansone  filed  another  motion 
for  new  trial,  setting  up  ns  grounds  there- 
tor  errorH  alleged  to  have  been  committed 
by  the  court  while  Judge  Whitk  presided, 
and  in  addition  thereto  the  inability  ot 
tbe  special  judge  to  settle  and  pass  upon  a 
bill  of  exceptions.  This  motion  was  sus- 
tained, and  anew  trial  granted,  against 
the  objection  of  tbe  prosecuting  attorney, 
who  now  seeks  by  this  proceeding  to  pro- 
hibit respondent  from  retrying  tbecase. 
Respondent,  In  his  return  to  the  provi- 
sional writ  of  prohibition,  among  other 
things,  states  that  Sansone,  in  March, 
1892,  filed  a  motion  to  strike  from  the  flies 
of  tite  case  an  exhibit  nccompanying coun- 
ter affidavits  presented  by  tbe  prosecuting 


attorney  in  relation  to  tbe  motion  for 
new  trial,  which  tbe  court  never  disposed 
of,  and  in  support  of  tbejurisdiction  which 
be  assumed  to  exercise  lu  granting  a  new 
trial,  and  wbicb  be  claims  he  possesses  to 
retry  tbe  case,  be  states  "  that  no  bill  of  ex- 
ceptions has  been  presented  which  has 
been  agreed  upon  by  tbe  state  and  defend- 
ant herein,  or  ttaeir  attorneys,  and  no  bill 
of  exceptions  has  been  tendered  and 
shown  to  this  respondent  to  be  correct, 
and  that  owing  to  the  fact  that  disputed 
questions  of  fact  are  presented  in  tbe  rec- 
ord, ot  which  the  respondent  has  no  per- 
sonal knowledge,  and  could  acquire  none, 
and  that  motions  have  been  left  undecided 
by  Judge  White,  and  as  It  is  Impossible 
for  the  respondent  to  satisfy  himself  of 
the  correctness  of  any  bill  of  exceptions 
in  said  cause,  he  therefore  granted  the 
defendant.  An  tone  Sansone,  a  new  trial, 
in  order  that  full  and  corapletn  justice 
might  be  done." 

1.  The  rule  was  well  settled  In  tbls  state, 
prior  to  1889,  that  where  a  Judge  who  tried 
a  case  went  out  of  office  before  passing 
on  the  motion  for  new  trial,  or  signing  a 
bill  of  exceptions,  the  succeeding  Judge,  In 
order  to  prevent  injustice,  should  award 
a  new  trial.  Woolfolk  v.  Tate,  25  Mo. 
097:  Cocker  v.  Cocker,  u6  Mo.  ISO:  Consaul 
V.  Lldell.  7  Mo.  250;  State  v.  Boogher.  3 
Mo.  A  pp.  442.  Section  2171,  Kev.  St.  18S9, 
quoted  in  the  opinion  in  State  v.  Woltord, 
supra,  was  intended  to  abolish,  and  did 
abolish,  this  rule,  so  far  as  It  applied  to  a 
bill  of  exceptions,  in  order  to  secure  to 
the  party  hlH  right  to  a  hill  of  exceptions, 
and  to  avoid  tbe  expensn  and  delay  of 
another  trial.  The  atataa  ot  this  case, 
then,  is  precisely  what  It  would  have  i)eea 
bad  the  judge  who  tried  the  case  not  died; 
and  tbe  jnrisdictinu  of  respondent  lo 
grant  a  new  trial  must  be  tested  by  tbe 
same  principles  as  would  have  applied  it 
Judge  Whitk  ntill  presided  over  the  court. 

2.  It  Is  conceded  on  all  hands  that,  it  re- 
spondent has  jurisdiction  to  grant  or  re- 
fuse a  new  trial  in  the  case  nameii,  prohi- 
bition will  not  lie.  There  Is  a  weil-recog. 
niced  distinction  between  an  act  done  in 
the  exerciHC  ot  Jurisiilctlon  and  an  act 
done  where  no  jurisdiction  is  given.  In 
the  former  case  tlieact,  howevercrroneons 
it  may  be.  Is  not  void,  and  cannot  l)e  at- 
tacked ctillaterBlly,  whereas  in  tbe  latter 
case  it  is  absolutely  void,  and  can  be 
called  in  qnesti<m  directly  and  collaterally. 

8.  Tills  brings  us,  therefore,  to  tbe  con- 
trolling question  in  the  case,  wliich  is,  had 
the  respondent  Jurisdiction  to  grant  San- 
sone a  new  trial,  under  the  circumstances? 
It  seems  very  clear  to  us  that  he  had  not. 
The  court  presided  over  by  Judge  \Vhitis 
overruled  the  motion  tor  new  trial,  and 
rendered  final  judgment  against  Sansone 
by  sentencing  blm  to  the  penitentiary, 
and  the  term  of  court  at  wliicti  this  was 
done  has  expired.  When  the  term  expired, 
the  jurisdietlitn  ot  the  court  to  grunt  a 
new  trial  cenHed,  withont  regard  to  the 
person  whf>  may  now  preside  as  Judge. 
Respondent  has  ail  the  powers,  hut  only 
the  powers,  ot  the  criminal  court  of  Jacl»- 
son  county,  in  the  special  case  in  wblch 
be  was  elected.  TIte  judgments  and  de- 
crees of  courts,  as  a  general  rale,  are  ui>- 
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der  the  control  of  the  court,  doririK  the 
term  at  'which  they  are  rendered;  and 
they  may  be  at  that  teitn  set  aside,  va- 
cated, modified,  or  annalled  by  the  court. 
"Bat  it  la  equally  well  eBtablished  that, 
after  the  tpi-m  hau  ended,  all  final  Jadg- 
uiente  and  decreee  of  the  court  paefl  be- 
yond Its  control,  unleas  steps  be  taken 
during  that  terra,  by  motion  or  otber- 
wiee,  to  set  aulde,  modify,  or  correct 
them;  and,  H  errors  exlat,  they  can  only 
be  corrected  by  such  proceeding,  by  writ 
of  error  or  appeal,  as  may  be  allowed  In  a 
court,  which  tty  law  can  review  the  deci- 
Blun."  ]  Black,  Judgui.  S  806,  and  caaee 
cited;  BlBb.Crim.  Proc.  S  1298.  And  Ihla 
la  unqueatiunably  the  rule  in  this  state. 
Peuke  V.  Redd,  14  Mo.  80;  State  v.  County 
Court  of  Snllivnn  Co.,  51  Mo.  522;  Dan- 
(orth  T.  Lowe.  S3  Ho.  217;  Bloas  v.  Tacke, 
.^9  Mo.  174;  Wilson  v.  BerKatresaer,  45  Mo. 
2N3.  This  court  bus  even  gone  further 
than  that,  and  has  held  that  a  motion  for 
new  trial,  filed  after  the  expiration  of 
the  four  days  allowed  for  filing  it.  cannot 
be  considerpd  by  the  court.  State  v. 
Brooks,  92  Mo.  591.  5  8.  W.  Rep.  257,  8.10. 
Here  Sanaone  Sled  one  motion  lor  new 
trial,  which  was  overruled,  and  the  court 
adjourned  for  the  term;  and  to  permit  re- 
sptindent  to  entertain  the  motion  he  filed 
ou  the  19th  day  of  November,  and  grant 
him  a  new  trial,  would  virtually  abro- 
gate aectlun  2171,  supra,  and  render  It  nu- 
gatory;  for,  as  was  well  said  in  State  v. 
WoRord,  supra,  the  same  dlBlcultleH  In 
panaing  npun  a  bill  of  esceptiona  would  be 
encountered  by  the  regular  Hucceasor  of 
the  deceaaed  Judge  as  by  a  special  Judge. 
Neltlier  one  1h  conversant  with  the  pro- 
ceedinga  b<^ore  and  rulings  of  the  judge 
who  tried  the  case;  and.  It  a  special  judge 
can  grant  a  new  trial  for  the  reaaons 
given  by  respondeat,  then,  of  courae,  tir-i 
regular  judge  can  do  the  same  thing,  for 
like  reaauna,  and  this  would  re-establish 
and  fortify  the  very  evil  the  legialature 
intended  to  obviate  by  the  nnactment  of 
the  section  cited  above.  There  la  no  force 
in  reapondent'a  coutpntlon  that  Judge 
Wbitk  did  not  rale  on  JSanaone'a  motion 
to  strike  from  the  files  an  exhibit  a^cora- 

J)anying  aflidnvita  presented  by  the  state 
o  relation  to  the  motion  for  new  trial. 
It  that  motion  was  not  disposed  of  by 
the  overruling  of  the  motion  for  new  trial 
and  the  aentence  pronounced  by  the  court, 
and  error  waa  committed  In  nutdiapualng 
uf  It,  such  error  la  reviewable  by  this  court 
ou  appeal  or  writ  of  error,  but  not  by  re 
apondent,  who  has  no  jurisdiction  to  re- 
view tlie  rnlinga  or  alleged  errors  of  hia 
pretleceesor  in  this  case. 

4.  It  la  nnneceasary  for  as  to  decide 
whether  the  orders  made  by  Judge  Wof- 
POKD  are  valid  or  not.  Tboae  orders  will 
be  before  this  court  tor  review,  if  the  case 
in  brought  here  by  appeal  or  writ  of  error. 
We  will  say,  however,  that  we  do  not 
wish  to  be  nnderstuod  by  any  language 
used  In  State  v.  Woflord,  supra,  as  hold- 
ing that  orders  made  by  a  diaquallfied 
Judge  by  the  consent  "f  defendant,  or  for 
biH  benefit,  are  void.  All  we  intended  to 
decide  there  was  that  orders  made  by  such 
a  iudge  overdelendant'a  objections,  or  not 
by  his  consent,  where  they  are  not  favor- 


able to  him,  are  void.  Whether  the  ap- 
plication of  the  rule  nhall  extend  beyond 
this,  we  leave  for  future  consideration  and 
declalon. 

5.  The  conclnalon  we  have  reached  In 
this  case,  and  the  one  we  Intended  to 
reach  and  thought  we  had  reached  In  the 
Wofford  Case,  is  that  the  apecial  Judge  has 
DO  Jurisdiction  to  do  anything  except  to 
pass  upon  and  sign  a  bill  of  exceptions. 
Whether  it  is  now  too  late  to  sign  and  file 
such  bill,  we  wll'.  not  at  this  time  say.  Re- 
apondent  has  jtirledictlon  to  pass  upon 
that  question,  and  hia  action  thereon, 
whether  right  or  wrong,  will  be  review- 
able by  this  court  on  appeal  or  writ  of  er- 
ror. The  writ  of  prohibition  will  be  made 
peremptory.    All  concur. 


Snydrr  v.  Chicago,  S.  F.  &  C.  R.  Co. 

(Supreme  Court  of  tfUsourt,  DMtUm,  No.  2. 
fiec.  8,  1892.) 

£hi!7ent  Domaix  —  Waiver  of  CJompbnsation  — 
Rights  op  Hortoaoeb  —  £jkctmbnt — Adverse 
POSSK83IOX— Evidence. 

1.  A  direction  by  a  mortgagee  to  the  otmcr 
of  the  equity  of  redemption  to.  get  all  the  dam- 
ageB  possible  from  a  railroad  company  that  pro- 
poses to  construct  its  road  across  the  mort- 
i»ged  land  dops  not  amount  to  a  waiver  of  pay- 
meat  of  compensation  as  a  L-oiidition  precedent 
to  entry  by  the  railroad  company. 

2.  Where  a  second  mortgagee  authorizes 
the  mortgagor  to  grant  to  a  railroad  company  a 
right  of  way  across  the  mortgaged  land,  and  he 
afterwards  buys  the  land  on  foreclosure  of  the 
first  mortgage,  his  title  acquired  through  such 
foreclosure  sale  is  not  affected  by  a  graut  to  the 
railroad  company  made  by  the  mortgagor  in 
pursuance  of  such  authorization,  since  the  grant 
of  the  mortgagor  only  affects  the  title  held  by 
the  mortgagee  at  the  time  he  authorized  it. 

.S.  Where  land  mortgaged  to  a  county  to  se- 
cure a  loan  of  school  funds  is  purchased  from 
the  owner  by  a  railroad  company  which  con- 
structs its  road  over  it,  the  want  of  objection  on 
the  part  of  the  county  officers,  and  their  failure 
to  assert  the  county's  rights  by  any  act  until  de- 
fault in  the  payment  of  interest  on  the  loan,  do 
not  estop  the  county,  or  one  claimiug  title 
through  It,  from  bringiiig  ejectment  against  the 
companv. 

4.  Possession  of  land  by  a  railroad  com- 
pany under  a  deed  from  a  mortgagor,  and  its 
use  as  a  riglit  of  way,  are  not  adverse  to  the 
mortgagee,  where  the  company  recognizes  the 
mortgage  by  directing  the  money  paid  for  the 
land  to  be  applied  m  reducing  the  mortgage 
debt. 

5.  Wliere,  in  ejectment  against  a  railroad 
company,  it  claims  title  by  adverse  possession, 
an  application  for  continuance  made,  by  the 
company  in  another  suit,  in  which  it  is  alleged 
that  possession  was  held  by  contractors,  is  in- 
adiiiissible  in  evidence  against  it,  since  their 
possession  under  a  contract  'with  the  company 
would  be  the  possession  of  the  company  itself. 

Appeal  from  circuit  court,  Charlton 
eonnty;  0. 1).  Buhorbs,  Judge. 

Ejectment  by  Benjamin  F.  Snyder 
againat  tbe  Chicago,  Santa  Fe  &  Califor- 
nia Railroad  Company.  Defendant  ob- 
tained Judgment.  Plaintiff  appeals.  Re- 
versed. 

Crawley  A  Son,  for  appellant.  OanHaet 
Luthrop,  1.  H.  Ktnley,  and  S.  W.  Moore, 
for  respondent. 

MArFAitLANE,J.  This  Bultls  ejectment  to 
recover  a  strip  of  land  thiongb  the  S.  W. 
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V  ot  section  11,  towoBblp  66,  range  19,  In 
Vbarlton  cuonty,  wblcb  Ui  occaple<1  by  de- 
fendant and  need  fur  the  track  of  the  main 
line  ot  Its  railway  bet fceeu  Kansna  City 
and  Chicago.  The  enlt  was  commenced 
September  25,  1889.  The  anawer  was  a 
general  denial  and  two  pleas  ut  entoppel. 
It  waM  admitted  on  the  trial  that  the  land 
in  difpiite  ia  military  bounty  land.  It  was 
admitted  also  by  the  pleadiiiga,  and  on 
the  trial,  that  John  B.  Holloway  was  the 
common  source  of  title;  that  on  the  2xth 
day  of  May,  1867.  the  Haid  Holloway  made 
and  delivered  to  the  county  of  Chariton  a 
mortgage  on  said  S.  W.  )i  to  secure  the  pay- 
meut  of  about  91<40U  borrowed  by  hira  u( 
the  school  fund  of  said  county  ;  that  about 
Jannary,  18S2,  aaid  Holloway  sold  and 
conveyed  said  land  to  O.  H.  and  E.  J. 
Wood,  subject  to  said  county  mortgage; 
that  on  the  9th  day  of  February,  IK82,  the 
said  O.  H.  Wood  made  and  delivered  to 
James  Suyder  a  deed  of  trust  on  said  land 
to  secure  to  plaintiff,  Benjamin  F.  Snyder, 
a  note  tor  $1,050,  due  one  day  after  date, 
with  power  of  sale.  The  Interest  on  the 
county  debt  was  paid  annually  by  Hollo- 
way until  he  sold  to  Wood,  and  after  that 
by  Wood,  nntU  1889,  when  the  Interest  for 
1KS8  was  not  paid.  It  appeared  from  the 
evidence  that  preliminary  surveys  for  the 
location  of  delendaut's  road  were  made 
through  this  land  some  two  years  before 
work  was  commenced.  After  snch  prelim- 
inary surveys  bad  been  made,  and  stakes 
set  Indicating  several  lines  through  this 
land,  plaintiff  and  O.  H.  Wood  went  upon 
the  land  and  examined  the  different  lines, 
and  from  some  marks  inferred  that  de- 
fendant contemplated  putting  a  depot  on 
It.  The  evidence  tended  to  prove  that 
plaintiff  then  gave  Wood  authority,  if  a 
depot  was  put  upon  the  land,  to  give  the 
right  ot  way  through  the  tract,  and  also 
ground  for  depot  purposes;  but.  It  the  de- 
pot was  not  located  on  the  land,  then  he 
should  get  all  out  of  defendant  he  could 
obtain  for  the  right  of  way.  The  road 
was  finally  located  through  this  land,  but 
no  depot  was  putuDou  it.  About  the  12th 
of  February,  1887,  contractors  under  de- 
fendant, for  grading  the  road,  were  per- 
mitted by  O.  H.  Wood  to  commence  work 
on  the  land,  under  a  promise  tliut  dam- 
ages would  be  paid  soon.  Afterwards 
said  O.  H.  Wood  and  defendant's  agent 
agreed  upon  $1,350  as  the  damages  to  be 
paid  for  the  right  of  way,  and  on  the  7th 
day  of  March  thereafter  the  said  O.  H. 
and  E.  J.  Wood  made  and  delivered  to  de- 
fendant 8  deed  ot  general  warranty  to  the 
right  ot  way,  being  the  land  in  dispute; 
and  the  work  of  grading  was  contlnned 
by  the  contractors  until  October  or  No- 
vember of  that  year,  when  the  road  was 
completed  and  fenced  by  defendant,  and 
has  since  been  used  in  the  operation  of  the 
road.  The  evidence  also  tended  to  prove 
that  the  money  was  paid  to  0. 11.  Wood 
by  defendant  with  the  understanding  and 
agreement  on  his  part  that  It  should  be 
used  and  applied  in  the  payment  of  the 
connty  school  fund  debt;  that  this  was 
not  done,  but  the  money  was  kept  and 
appropriated  by  falm.  It  was  shown  that 
the  expenne  of  building  the  road  and  pre- 
paring it  tor  use  was  several  thousand 


dollars.  Plalntllt  lived  in  Howard  county, 
and  testified  that  be  did  not  think  he  bad 
given  defendant,  or  any  of  its  officers  or 
agents,  authority  to  enter  upon  the  land, 
and  did  not  remember  when  he  first 
learned  that  defendant  had  taken  pos- 
session and  commenced  work.  On  the  5th 
of  Kebroary,  188U,  the  land  was  sold  under 
the  de>'d  of  trust  made  for  the  benetit  ot 
plaintiff,  and  was  purchased  by  plaintiff. 
and  a  deed  was  afterwards  made  and  de- 
livered to  him  by  the  trustee.  The  land 
was  also  sold  July  12,  1889,  by  the  sherirf, 
under  an  onler  forecIoBing  the  county 
mortgage,  and  was  bought  by plaintlfffor 
$1,61.5.  to  whom  a  deed  of  conveyance  was 
made.  These  deeds  were  read  in  evidence. 
Defendant  set  up  theloregoing  tacts  as  an 
estoppel  to  the  ejertraent  suit. 

Plaintiff  asked  the  court  to  instruct  the 
jury.  In  eflect,  that  the  tacts  did  not  con- 
stitute an  estoppel,  and  that  plaintiff  was 
entitled  to  possession  under  the  depcis  read 
in  evidence,  and  should  bave  a  verdict  in 
his  favor.  This  the  court  refused,  and  in- 
structed the  Jury  as  follows:  "ll)  The 
Jnry  Is  Instructed  by  the  court  that  the 
land  in  controversy  is  military  bounty 
land,  grunted  to  a  soldier  of  the  War  of 
1812  for  services  therein ;  and  it  the  ]nry 
shall  find  from  the  evidence  that  the  de- 
fendant, by  Its  agents,  servants,  or  em- 
ployes, bud  for  a  period  ot  two  years  or 
more  before  the  Institution  of  this  suit 
been  in  the  open,  notorious,  oontluDons, 
and  adverse  possession  ol  the  land  in  con- 
troversy, then  your  verdict  must  be  tor 
defendant.  (2)  To  constitute  the  posses- 
sion above  referred  to.  It  Is  only  neces- 
sary that  defendant,  by  its  agents,  serv- 
ants, and  employes,  should  have  entered 
on  said  land  lu  the  coarse  ot  the  constroc- 
tlon  of  said  road,  and  continued  such  pos- 
session adversely  to  all  other  claimants, 
claiming  such  possession  for  itself,  against 
all  other  persons;  and  if  you  find  that  de- 
fendant, by  Its  agents,  servants,  and  em- 
ployes, entered  into  the  actual,  open,  no- 
torious, and  exclusive  possession  thereof 
In  February,  1)^7,  and  continuously  occo- 
pled  the  same,  by  its  said  agents,  servants, 
and  employes,  in  the  construction  thereof, 
and  thereafter  continued  to  so  occupy 
said  land  by  its  tracks  and  Inclosares,  for 
the  period  ot  two  years  or  more  next  be- 
fore the  institution  ot  this  suit,  then  you 
must  find  your  verdict  tor  the  defendant. 
(3)  It  you  find  from  the  evidence  in  this 
case  that  the  plaintltt  authorixed  or  di- 
rected one  O.  H.  Wood,  the  occupant  of 
said  land,  being  the  mortgagor  or  holding 
under  the  mortgagor,  to  grant  the  de- 
fendant r&llway  company  the  right  ot 
way  across  the  southwest  quarter  ot  sec- 
tion 11,  township  49,  range  19,  for  as  mnch 
as  hecouldgetfrom  the  defendant,  and  thai 
said  Wood  did  grant  the  defendant,  by 
deed  or  otherwise,  tor  as  much  as  he  conld 
get,  right  to  enter  upon  said  land  and  oc- 
cupy the  same  for  its  right  ot  way,  and 
that  such  land  so  granted  as  such  right  ot 
wayistheland  in  controversy, and  that  in 
pursuance  ot  such  grant  defendant  entered 
thereon  and  built  Its  road  at  great  ex- 
pense, and  that  during  the  construction 
of  said  road  the  plain  tiff  knew  thereof,  and 
made  no  objection  to  the  defendant  or  its 
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ofBcers  during  the  comttruction  of  said 
mud,  then  your  verdict  must  be  for  de- 
fendant, though  you  may  further  find 
tnat  thereafter  the  plaintiff  bought  ^aid 
land  at  the  nale  by  the  nherlH  lu  foreclo- 
sure of  the  mortRUi^e  to  Chariton  county 
by  deed  from  the  elierlff  to  J.  O.  Orawley, 
Hs  plulntiff'u  attorney,  and  by  deed  from 
Crasrley  to  plaintiff,  and  although  you 
may  further  And  tliat  philntlff  also  pur- 
chased said  land,  and  got  a  deed  therefor, 
under  and  by  virtue  of  a  sale  by  the  trus- 
tee under  the  deed  of  trust  made  by  O.  H. 
Wood  to  secure  the  note  of  date  Febru- 
ary 9, 1S82."  The  jury  found  for  the  de- 
fendant, and  plaintiff  appealed. 

1.  There  is  no  question, we  believe, of  the 
ourrectneMH  of  the  general  propositions 
that  a  landowner  may,  by  words  or  con- 
duct, waive  the  payment  of  compensntion 
as  a  condition  precedent  to  taking  and 
using  his  land  for  public  purposes;  that 
such  waiver  may  be  inferred  from  a  license, 
express  or  implied,  to  go  upon  the  land 
nnd  make  the  improvement;  and  that 
license  will  be  implied  when  tiie  owner, 
with  lull  .knowledge,  permits  oracquiences 
in  a  railroad  corporation  taking  possession 
of  his  land,  and  expending  large  sums  of 
money  in  constructing  its  road  thereon. 
It  is  also  well  settled  that,  after  such 
license  has  been  given,  the  owner  will  be 
estopped  from  maintaining  ejectment  to 
recover  possesslun  of  the  land  so  appro- 
priated. Bradley  v.  Railway  Co.,  91  Mo. 
493,  4  S.  W.  Rep.  427,  Cory  v.  Railway  Co., 
100  Mo.  282.  13  S.  W.  Rep.  34C;  McClellan 
V.  Railroad  Co.,  103  Mo.  205,  15  S.  W.  Rep. 
546;  2  Wood.  Ry.  Law,  792;  Mills.  Em. 
Dom.  §  140.  To  these  propositions  there 
is  no  controversy  iietween  counsel,  as  we 
understand  them. 

2.  We  are  asked  by  defendant  to  apply 
these  principles  of  estoppel  to  the  mort- 
gagees of  the  land, and, through  them, to 
purchasers  at  foreclosure  sales.  While  a 
mortgagee  or  beneQciaryIn  a  deed  of  trust 
has  no  further  benetlclal  interest  in  the 
land  than  of  security  for  his  debt,  there  is 
no  doubt  that  he  can,  by  words  or  active 
conduct,  estop  himself  to  claim  even  the 
aecuiity ;  hut  as  he  has  such  limited  inter- 
est, and  has  no  possession  or  control  of 
the  land,  it  is  quite  evident  that  conduct 
which  would  estop  the  owner  might  not 
estop  the  mortgagee.  It  was  accordingly 
held  In  McSnane  v.  City  of  Moberly,  79  Mo. 
46,  that  mere  silent  acquiescence  would 
not  be  sufiicient.  In  tliat  case  the  mort- 
gagee of  a  tract  of  land  stood  by  and  saw 
the  mortgagor  lay  it  out  into  lots,  blocks, 
and  streets,  and  dedicate  the  streets  to 
public  uses,  and  saw  the  clt^  accept  the 
streets,  and  adopt  them  as  public  high- 
wnys.  It  was  held  that  a  sale  of  tlie  land 
under  the  mortgage  passed  the  title  to  the 
purchaser  freed  of  the  public  easement. 
The  conrt  says:  "The  interest  of  the 
mortgagee  in  the  premises  la  the  amount 
of  his  mortgage  debt,  expressed  upon  the 
face  of  his  deed,  and,  as  before  foreclosure 
the  right  of  redemption  resides  with  the 
owner  of  the  equity  of  th?  redemption,  the 
mortgagee  had  a  right  to  presume  that 
the  city,  when  It  began  to  deal  with  the 
premises,  would,  and  that  it  intended  to, 
perform  its  obligation  to  redeem.    It  can- 


not be  maintained, on  such  a  state  of  facts 
as  dlBclosed  by  this  record,  that  the  as- 
signee of  the  mortgagor  may  not  only 
neglect  the  performance  of  bis  duty  to  re- 
deem, if  he  wants  the  land,  but,  having 
neglected  it,  be  can  go  onto  the  land,  and 
l>ecause  he  changes  its  face  with  streets, 
he  will  acquire  the  land  free  from  the 
mortgage,  altogether.  So  long  as  the 
mortgagee  is  guilty  of  no  laches,  no  neg- 
lect, no  fraud,  he  may  point  to  his  deed  of 
record  as  his  oaveat,  warning  all  comers 
of  his  rights  and  their  peril  in  dealing  with 
the  premises." 

3.  In  this  case  we  are  unable  to  see  that 
there  is  any  ijuestion  of  waiver  of  prepay- 
ment by  any  word  or  act  of  plaintiff.  The 
evidence  Khows  that  headvised  or  directed 
Wood,  the  mortgagor  in  potisession,  to 
get  all  the  damages  possible  for  the  right 
of  way.  Wood  did  contract  for  the  com- 
pensatliin,  received  the  money,  and  grant- 
ed to  defendant  the  right  of  way.  Plain- 
tiff, at  most,  only  authorized  Wood  to 
agree  upon  and  vV^ilect  the  dnniages.  He 
gave  no  anthority  to  waive  prepay- 
ment. The  extent  to  which  plaintiff  was 
bound,  then,  depends  upon  the  authority 
he  gave  AVood,  and  what  was  done  under 
tliat  authority.  The  relation  between 
mortgagor  and  mortgagee  does  not  con- 
stitute one  the  agent  of  tlie  other,  and  the 
former  has  no  power  by  virtue  of  the  rela- 
tion to  do  any  act  which  would  impair 
the  security,  or  alter  the  condition,  of 
the  mortgaged  property.  Funkhouser  v. 
Lay,  78  Mo.  465;  McShane  v.  City  of  Mo- 
berly, supra.  No  reason  can  be  seen,  and 
we  think  none  exists,  which  would  pre- 
vent one  from  acting  as  agent  for  the 
other  in  dealing  with  the  property  in  which 
they  are  jointly  Interested.  If,  then,  plain- 
tiff authorized  Wood  to  settle  the  amount 
of  damage,  and  grant  to  defendant  the 
riglit  of  way  over  the  land,  what  Wood 
did  in  the  premises  waa  binding  in  respect 
to  his  rights  under  the  deed  of  trust  held 
by  him.  To  that  extent  the  third  instruc- 
tion was  correct.  The  instruction,  how- 
ever, goes  further,  and  declares,  in  effect, 
that  the  circumstances  which  would  bind 
bis  interest,  under  bis  own  deed  of  trust, 
would  likewise  bind  him  as  purchaser  un- 
der the  prior  mortgage  held  by  that  coun- 
ty. In  this  the  Instruction  was  errnne- 
ous.  Plaintiff  could  only  have  Intended, 
in  instructing  his  agent,  to  affect  the  in- 
terests and  rigiits  he  then  held,  and  not 
such  as  he  might  thereafter  acquire  through 
a  prior  mortgage  made  by  a  former  owner 
of  the  land.  The  purchase  under  the 
coanty  mortgage  cutout  the  second  mort- 
gage, and  all  rights  and  obligations 
therenndor.  Barrett  v.  Johannes,  70  Mo. 
4;i9;  Funkhouser  v.  Lay,  supra. 

4.  It  is  next  earnestly  contended  that 
the  county  of  Chariton,  by  its  conduct, 
waived  the  prepayment  of  damages,  and 
plaintiff,  purchasing  with  notice,  is  es- 
topped from  maintaining  ejectment  under 
his  title  derived  through  the  county  mort- 
gage. We  have  grave  doubts  whether  any 
county  official  had  authority  to  waive  the 
rights  the  county  held  under  the  mortgage. 
It  was  held  In  Knox  Co.  v.  Ooggin,  105  Mo. 
182, 16  8.  W.  Rep.  684,  that  payment  of  the 
school-fund  debt    to  the   deputy  county 
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clerk  was  no  payuient  at  all,  and  that  be- 
luru  H  Bchool-fund  mortKage  rouUI  be  sat- 
isfied the  money  should  be  received  by  the 
treasurer,  and  his  duplicate  receipt  filed 
with  ihecuunty  clerk,  as  required  bystat- 
nte.  If  satisfaction  of  a  mortgase  cuuld 
ODiy  be  accoiuplitihed  by  payiueut  uf  the 
debt  strictly  In  the  manner  pointed  out  tiy 
tbe  statute,  it  la  dltflcult  to  see  how  the 
security  can  be  wholly  destroyed  by  the 
mere  silence  of  tbe  county  olflciais.  In- 
deed, the  proposition  la  asserted  broadly 
in  Heidelberg  7.  St.  Francois  Co.,  lOU  Mo. 
75, 12  S.  W.  Rep.  914,  that  the  "doctrine  of 
estoppel  doesnot  apply  to  counties."  The 
following  cases  in  addition  to  those  cited 
by  the  court  will  be  found  to  bear  out  the 
same  proposition :  Sturgeon  v.  Hampton, 
88  Mo.  204;  Board  v.  Boyd,  SS  Mo.  276; 
Jones  V.  Mack,  63  Mo.  147. 

5.  However  that  may  be,  we  are  satis- 
fled  that  there  was  nosuch  conduct  on  the 
part  of  the  county  as  amounted  to  a 
waiver  of  any  of  Its  rights.  No  affirma- 
tive act  or  declaration  was  shown.  Tbe 
debt  was  a  part  of  a  permanent  fuud  in- 
trusted to  the  coiinty  for  the  nse  of  tiie 
public  schools.  Security  for  the  principal 
and  prompt  payment  of  the  interest, only, 
were  required.  The  money  was  borrowed 
in  1R67,  and  tbe  interest  had  been  paid  aD> 
nuaiiy  for  20  years.  The  security  was 
ample.  Theprinclpal  was  not  needed.  So 
long  as  theannual  Interest  was  paid,  there 
was  practically  no  default.  The  improve- 
meuts  placed  upon  the  land  rather  en- 
hanced, than  Impaired,  the  security.  De. 
fault  was  not  made  in  the  payment  ot  in- 
terest until  18Ka,  when  the  county  immedi- 
ately proceeded  to  foreclose.  There  was 
no  estoppel.  The  sale  under  the  toreuio- 
sure  of  the  county  mortgage  swept  away 
the  rights  defendant  bad  secured  by  its 
deed  from  Wood.  Plaintiff,  the  purchaser, 
took  the  title  as  it  came  from  the  grantor 
of  the  county. 

6.  We  do  not  think  tbe  mere  entry  on 
the  land  by  defendant  under  a  deed  from 
the  owner  of  the  equity  ot  redemption, 
and  constructing  its  road  thereon,  sutti. 
cient  ni>tice  to  the  couuty  of  an  adverse 
possession  toetart  the  running  of  tbestat- 
ute  of  llraltatlonM.  It  has  been  recently 
held,  in  a  number  ot  casen,  that  the  mort- 
gagor or  his  grantee,  in  possessi'tn  of  the 
mortgaged  property,  does  not  bold  ad- 
versely to  the  mortgagee  so  long  as  the 
relation  exists  and  the  mortgage  is  recog- 
nized. See  autlioritles  cited  In  Cbouteuu 
V.  Kiddle,  (Mo.  Sup.)  19  S.  W.  Rep.  814, 1 
Amer.  &  Eng.  Enc.  Law, 246.  As  baa  been 
stated,  the  custom  of  permitting  school- 
fund  bonds  to  run  as  long  as  the  security 
remains  good  and  tbe  interest  is  paid 
makes  them  differ  essentially  from  ordi- 
nary commercial  paper  secured  by  mort- 
gage. Default  in  tlie  former  does  not 
properly  occur  so  a<)  to  affect  the  relation 
of  the  parties  to  each  other  until  there  is 
a  failure  to  pay  the  annual  interest;  and 
until  that  default  bus  taken  place  the  pre- 
sumption will  be  that  tbe  possession  is 
friendly,  and  not  adverse.  Moreover,  the 
agent  of  detendaut  who  took  the  right  of 
way  recognized  the  county  mortgage  by 
directing  the  money  paid  for  right  of  way 
to  be  applied  to  its  reduction.     When  de- 


fendant took  its  grant  of  the  right  otway, 
therefore,  it  did  so  subject  to  the  mort- 
gage, and  Its  possession  was  presumably 
friendly  until  there  was  some  act  of  hostil- 
ity brought  home  to  tlie  notice  of  the 
county.  Tbe  second  instruction.  In  our 
opinion,  improperly  defined  what  woald 
constitute  an  adverse  possessiun. 

7  On  the  trial  plaintiff  offered  in  evi- 
dence an  application  (or  a  continuance 
made  by  defendant  in  anotbersuit  respect- 
ing the  possession  of  tbe  land  in  dispute, 
in  which  it  was  stated  that  the  right  of 
way  was  during  the  summer  of  18S7  occu- 
pied by  contractors,  and  that  defendant 
had  no  occupancy,  dominion,  or  control 
of  it  during  that  time.  The  court  refused 
tu  admit  the  evidence.  It  is  well  settled 
that  any  pleading  or  other  paper  filed  by 
a  party  in  a  cau.sp,  which  states  facts  rele- 
vant to  the  Issues  in  another  caUHe  on 
trial,  in  which  tbe  one  filing  it  is  also  a 
party,  may  be  read  asvevldenen  In  such 
cause  against  the  parly  waking  it  as  an 
admission.  Bogie  v.  Nolan,  96  Mo.  85,  9  S. 
W.  Rep.  14;  Scbad  v.  Sharp,  85  Mo.  573,  8 
S.  W.  Rep.  ij49;  Pomeroy  v.  Benton,  77  Mo. 
64;  Turner  v.  Baker,  64  Mo.  218.  While 
such  writings  are  as  a  rule  admissible  as 
admissions,  what  was  contained  in  this 
one  was  wholly  immaterial,  and  the  ap- 
plication was  properly  excluded.  Asaffect- 
ing  the  question  of  the  statutes  ot  limita- 
tion, which  wus  tbe  question  in  tssne,  tbe 
possession,  occupauc.y,  and  control  ot  the 
property  by  the  contractors,  under  a  con- 
tract from  the  defendant,  was  tbe  posses- 
sion of  defendant  Itself ;  and  the  evidence 
which  was  excluded  would  not  bave 
changed  tbe  iegii  effect  of  that  ponsession. 

Judgment  reven>ed,and cause  remanded. 
All  concur. 


Foster  v.  Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  MUsaourL  Dlviaion  STo.  2. 
Deo.  13,  ltS93.) 

Ituvnr  TO  Servant— Neoliobnce  op  Vice  Priic- 

CIPAL — CO.STBIBUTORT  NeOLIOEMCB. 

1.  In  an  action  by  a  section  hand  against  a 
railroad  companji  for  perKonal  injuries,  the  evi- 
dence showed  that  plaintiff  was  one  of  a  gan^ 
unloading  ties  from  coal  cars;  that  plaintiff  and 
part  of  the  pane  were  on  the  track  behind  the 
last  car.  when  tlie  road  master,  who  was  on  the 
car,  and  knew  tliat  it  was  not  unloaded,  ordered 
the  men  to  come  on  board.  Plaintiff,  while  en- 
d(  avorinpr  to  board  the  car,  was  struck  by  a  tie 
thrown  from  the  car.  and  injured.  Helii.  that 
the  evidence  sustaim^d  a  finding  of  ueKligence 
against  the  company. 

2.  Fiaintill*  was  struck  with  the  tie  while 
goins  beside  tlie  car  in  order  to  mount  it  at 
the  forward  end.  He  conld  not  easily  go  on  the 
other  side,  because  the  eroimd  was  sloped  from 
the  track.  It  was  iisnal  for  the  men  to  mount 
tbe  car  at  the  rear  end,  but  tliere  were  several 
other  men  ahead  of  plaintiff,  and  only  one  conld 
ascend  at  a  time,  and  plaintiff  supposed  that  it 
was  necessary  to  hurry,  as  the  tram  had  to  get 
out  of  the  w.ay  of  another  train.  Plaintiff  did 
not  know  that  there  were  still  gome  ties  on  the 
car,  and  could  not  see  them  from  where  he 
stood.  Helil,  that  he  was  not  guilty  of  contribu- 
tory negligence. 

Appeal  from  circuit  court,  Johnson  coun- 
ty ;  CuAHi.ES  W.  Sloan,  Judge. 
Action  by  Qeorge  W.  Foster  against  tba 
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Miasoqri  Padllc  Railway  Company  for 
persuual  injuries.  JuclKoaent  for  plaintitf. 
Defendant  appeals.     Atfirraed. 

H.  S.  Hriest,  Tor  appellant.  O.  L.  Bonis 
and  S.  O.  KtiHy,  tor  respondent. 

TnoMAS,  J.  This  salt  la  for  damaf^ea  on 
account  of  lujurles  auHtnlned  by  plnintiH 
while  engaKed  In  the  service  ol  deteudant. 
"I'be  Ijasis  of  this  claim,  aa  set  forth  in 
the  petition,  Is,  in  subatance,  tliin:  That 
while,  as  one  of  several  section  men,  en- 
KBtced  In  unloading  a  train  of  cars,  the 
division  road  master,  before  the  train 
wan  unloaded,  neKli^ently  gave  an  order 
to  him  to  board  the  train,  and  that,  as 
he  was  attempting  obedience  to  the  or- 
der, thi>  ruad  master  nef;liiSently  permit- 
ted a  railroad  tie  to  be  unloaded  and 
thrown  from  the  car,  which  struck  the 
plaintiff  with  great  force,  and  seriously 
injured  him.  After  a  general  denial.  It 
was  answered  that  plaintiff  was  Injured 
through  bis  o%vn  careleKsneHs  and  that  of 
his  fellow  employes.  "  Theevidence  shows 
that  three  sets  of  section  men,  making  In 
all  16  or  17,  and  of  whum  pinintiff  was 
one,  were  brought  together  at  liamontc, 
for  the  purpose  of  unloading  Ave  or  six 
cars  of  cinders  and  two  nf  ties,  to  com- 
plete an  extension  of  a  passing  track.  Just 
outside  and  west  of  the.  yards  at  that 
place.  It  was  a  work  they  were  accus- 
tomed to  do.  An  engine  was  attached  to 
the  cars,  and  drew  them  weatwardly,  dis- 
tributing the  cinders  and  ties  along  the 
route  of  the  proposed  track,  stopping  at 
iatervalB  for  this  purpose.  The  cars 
loaded  with  cinders  were  next  to  the  en* 
gine,  and  those  with  ties  at  the  rear  of 
the  train.  Some  of  the  men  were  put  to 
dumping  the  cindera,  and  others  to  throw- 
ing out  the  ties.  The  ties,  which  were  in 
coal  cars,  the  sides  and  ends  of  which 
were  from  8  to  S%  feet  high,  were  thrown 
oat  on  the  north  side,  ends  flrst.  After 
some  of  the  cinders  and  ties  had  been  nn- 
loadeil,  Ave  or  six  of  the  men,  among 
whom  vian  the  plaintiff,  were  sent  by  de- 
fendant's road  master,  who  had  charge 
of  the  men  and  work  at  that  time  aiid 
place,  to  shovel  the  cinders  off  the  rails, 
and  straighten  out  the  unloaded  ties  left 
beliind  &(,  the  train  roored  forward  in  the 
distribution  of  these  materials  along  the 
track.  When  plaintiff  and  his  comrades 
had  completed  this  work,  they  stood  east 
of  the  hind  car  of  the  train,  which  was 
then  stationary,  plaintiff  being  on  the 
north  side  of  the  track,  or  between  the 
rails  of  the  track.  The  road  master  was 
on  the  hind  car,  and  ai>ked  plaintiff  and 
the  men  with  him  If  they  were  through, 
and,  getting  an  affirmative  answer,  be 
gave  the  order  "All  aboard  1"  in  an  im- 
perative manner.  At  the  point  where  the 
car  then  stood  there  was  a  fill,  and  the 
evidence  tends  to  prove  that  on  the  south 
side  there  was  qnite  a  decline,  beginning 
at  the  end  of  the  ties  on  which  the  railH 
of  tiie  track  resteo,  so  that  it  was  difflcolt 
in  some  degree  to  pass  along  that  side 
towards  the  front  of  the  train;  and,  on 
the  other  hand,  there  was  evidence  to  the 
effect  that  there  was  space  enough  be- 
tween the  end  of  the  tU-s  and  the  begin- 
nlDg  of  the  incline  to  enable  one  to  com- 


fortably pass.  On  the  north  aide  the 
ground  was  level,  but  the  tiea  and  cinders 
that  hnd  been  unloaded  made  this  route 
also  difdcolt  for  passage  according  to 
some  <if  the  witnesses,  but  according  to 
others  they  were  so  small  In  numbfir  and 
amount  that  part  of  the  way  was  not  ob- 
structed to  any  great  extent.  When  the 
order  "Ail  aboard!"  was  givan  four  or 
five  men  stood  between  plaintitf  and  the 
end  ot  the  car.  Ail  made  a  rush  to  get 
aboard,  the  men  nearest  the  car  climbing 
up  at  the  rear  end.  but  plaintiff  ran  along 
the  north  side,  intending  to  get  on  at  tiie 
forward  end,  and,  wlien  he  bad  advanced 
a  few  feet,  the  road  master  called  to  him 
to  loo't  oat.  He  dodged,  but  was  too 
late,  and  a  tie  the  men  tlii-ew  out  ai.-cord- 
ing  to  some  wltoesxea  struck  him  between 
the  shoulders,  and  according  to  otherii 
struck  the  ground,  rebounded,  and  struck 
him,  knocking  himdown,ttnd  Injuring  him 
serlonsly.  The  road  muster  was  on  th» 
car  at  the  time  he  gave  the  order  "All 
aboard  I"  and  knew  that  all  the  ties  had 
not  been  unloaded.  Men  standing  on  the 
ground  could  not  see  ties  in  the  car, 
owing  to  the  height  of  the  side  and  end 
boards.  Plaintiff  and  others  testified 
that  while  they  stood  on  the  ground,  Just 
before  the  accident,  they  did  not  see  the 
men  in  the  car  throwing  out  ties,  and 
supposed  when  the  order  was  given  that 
the  ties  were  all  unloaded.  It  wan  custo- 
mary for  the  men  to  get  on  at  the  end  of 
cars  of  this  kind,  but  sometimea  they 
would  get  on  at  the  sliies.  In  tills  in- 
stance, owing  to  the  height  of  the  car,— > 
it  being  H  to  10  feet  from  the  ground  to  the 
top  of  the  aide  boards,— It  was  almost  Im- 
practicable to  board  it  from  either-  side, 
especially  from  thn  south  side,  where 
there  was  quite  a  steep  grade,  and  there 
were  no  means  of  climbing  up  at  tlie  rear 
end,  except  by  the  drawhend,  and  but 
one  man  at  a  time  coald  ascend  at  that 
point.  At  the  forward  end  there  were  a 
brakebeam  and  another  car  in  reach,  be- 
sides the  drawhead.  to  enatde  a  person 
to  board  the  car  easily.  There  is  no  pre- 
tense that  the  men  en.^aged  in  unloading 
the  cars  were  guilty  of  negligence,  aa  they 
could  not  see  any  one  on  the  ground  at 
the  Bide  of  the  car  while  stooping  down  to 
handle  the  ties.  At  the  time  of  the  injury 
It  was  near  noon,  and  the  men  all  knew 
that  the  train  they  were  with  must  be 
moved  to  get  out  of  the  way  ot  a  paa- 
sengur  train,  then  nearly  due,  and  from 
that  fact,  and  from  the  tone  and  manner 
of  the  road  master  in  giving  the  order 
"All  aboard  I"  they  supposed  exppdltion 
on  their  part  was  required,  and  plaintitf 
started  on  a  ran. 

The  court  Instructed  the  Jnry  that  if 
they  found  from  the  evidence  that  "plain- 
tiff was  engaged  aa  a  laborer  by  defend- 
ant upon  its  road;  that  onePntShehau 
was  at  that  time  employed  by  defendant 
to  oversee  the  work  being  done  by  plain- 
tiff, and  that  by  virtue  of  hia  employment 
and  position  be  had  immediate  control 
and  direction  of  plaintiff,  and  others  en- 
gaged in  work  with  plaintiff,  and  had 
power  and  authority  to  direct  and  con- 
trol plaintiff  In  his  work;  that  in  Jane, 
1890,  a  load  ot  ties  was  being  unloadecl 
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(roni  one  of  defeadant's  cars  upoa  defead- 
nnt'a  road,  ^here  plaintiff  waa  at  worlc, 
and  that  it  was  known  to  the  said  Slie- 
ban  and  the  other  workmen  to  be  daiiKer- 
oua  fo'^  any  one  to  attempt  to  hoard  Raid 
car  uniil  all  said  tiea  bad  been  unloaded; 
that  plaintiff  was  In  a  place  of  safety 
while  said  tlea  were  beinK  unloaded,  and 
that  eald  Sbehau,  acting  by  virtue  of 
big  employment  by  defendant,  negliKently 
and  can-lensly  ordered  plaintiff  to  bnard 
said  car  before  all  of  8aid  ties  bad  been 
uulonded,  and  before  the  dnnirer  from  the 
ties  being  unloaded  had  paosed,  and  tbal 
plaintiff  bad  reanon  to  believe  and  did  be- 
lieve that  aald  ties  were  all  uulonded,  uud 
that  the  danger  of  boarding  uald  car 
bad  paafied,  and,  under  the  clreumstanceR, 
pluintlO,  In  the  eserciae  of  ordinary  care, 
<jbeyed  such  order  otSbeban,  and  attempt- 
ed to  board  Huld  car,  and  while  attempt- 
ing a,  tie  wuH  thrown  from  aald  cat  and 
«truck  and  Injured  plain tllf,  and  that  riuuh 
Injury  was  solely  the  result  of  said  Hhe- 
ban's  negligent  and  careless  order  afore- 
said,—then  you  will  And  the  issues  for  the 
plaintiff."  On  the  part  of  defendant  the 
court  told  the  jury,  in  substance,  that 
when  plaintiff  contracted  to  work  for  de- 
fendant as  a  section  hand  he  contracted 
to  have  ordinary  skill  and  Information 
concerning  the  work  he  undertook  to  per- 
form, and  that,  if  a  person  of  ordinary  in- 
telligence would  have  known  of  the  dan- 
ger of  going  along  the  car,  he  could  not 
recover;  that  he  assumed  the  ordinary 
risks  of  the  service  In  which  he  engaged. 
Including  the  negligence  of  his  fellow  serv- 
ants; that  the  men  who  unloaded  the  ties 
were  bis  fellow  servants,  and  defendant 
was  not  liable  tor  their  negligence;  that 
if  the  acts  of  the  men  were  open  to  ordi- 
nary observation,  and  it  plaintiff,  by  the 
exercise  of  ordinary  care,  might  have 
known  of  the  fact  of  their  throwing  off  the 
ties,  or  If  plaintiff  was  cautioned  concern- 
ing the  danger  of  being  struck  by  the  tie, 
and  failed  to  heed  sucli  caution,  be  could 
not  recover;  and  that  the  burden  was  on 
plaintiff  to  prove  to  the  satisfaction  of  the 
Jury  by  a  preponderance  of  the  evidence 
every  fact  necessary  Tor  him  to  recover  as 
set  out  In  the  Instructions,  and.  If  he  had 
not  done  so,  the  verdict  should  be  for  de- 
fendant. Judgment  for  plaintiff,  and  de- 
fendant appealed. 

The  controlling  question  in  the  case  is 
pre^iented  by  the  demurrer  to  the  evidence 
interposed  by  defendant  at  the  close  of 
plaintiff's  case  and  uttbecloseof  the  whole 
case,  which  was  by  the  conrt  overruled. 
It  Is  contended  that  the  court  as  a  matter 
of  law  ought  to  have  held  that  plaintiff 
could  not  recover,  because  (1)  the  defend- 
ant was  not  guilty  of  neirligence  directly 
causing  tbe  injury,  and  (2)  tbe  plaintiff 
was  gaiity  of  contributory  negligence. 
We  cannot  say  that  the  road  master's  or- 
der to  board  the  car  when  the  ties  had  not 
been  nnloaded,  which  fact  he  admits  he 
knew  at  the  time,  was  not  a  negligent  act; 
and  whether  It  was  or  not  was  properly 
left  to  the  jury  as  a  question  of  fact.  It 
was  customary  to  ascend  such  cars  at 
eltber  end.  Fonr  or  five  men  wore  ahead 
of  plaintiff  at  the  rear  end,  nt  which  point 
but  one  at  a  time  could  ascend.     Ascent 


at  the  forward  end  was  easy.  Tbe  route 
on  the  south  side  was  uneven, and  dlflicult 
of  passage.  Anothertrain  was  about  due. 
Tbe  order'Ali  aboard!"  was  given  in  a 
peremptory  manner,  demanding  prompt 
and  immediate  obedience,  as  plaintiff  and 
the  other  men  understood  It,  and  from 
that  order  and  tbe  other  circumstances 
plaintiff  and  his  comrades  supposed  the 
ties  were  all  unloaded,  and  we  cannot, 
without  an  evident  usurpation  of  the 
province  of  the  jury,  d<>clare  as  matter  of 
law  that  plaintiff,  in  his  effort  to  obey  the 
order  of  his  superior,  wbh  Kuilty  of  neg- 
Iis;ence  In  attempting  toreac-ii  tbe  forward 
end  of  the  car,  or  in  taking  the  route 
north,  instead  of  that  south,  of  the  car. 
The  instructions  of  the  court  put  the  case 
In  all  Its  phases  to  the  jury  as  favorably 
to  defendant  as  the  law  warranted  and 
in  that  respect  it  has  no  just  cause  of  com- 
plaint. The  judgment  will  be  affirmed. 
All  concur. 


Couch  et  at.  v.  Ge.vtry  et  al. 

(Supreme  Court  of  Missoiirl,  Division  ^o.  1. 
Dec.  2a,  IbSB.) 

WlU/— TB8TAMEXTAKT   CaPACITT— IKSTROCTIOKS— 

Etidexce. 

1.  In  a  suit  to  contest  a  will  oa  the  groond 
of  mental  incapacity  it  is  error  for  the  court  to 
give  an  instruction  defining  a  "sound  and  dis- 
posing mind"  as  one  "capable  of  recalling  all 
the  testator's  property,  and  its  amount,  condi- 
tion, and  situation;  of  estimating  and  dividing 
it  out;  of  comprehending  the  scope  and  bearings 
of  the  provisions  of  the  will ;  of  recalling  all  the 
persons  who  come  reasonably  within  the  range 
of  his  bounty,  and  all  be  bad  previously  done 
for  any  and  each  of  them," — as  such  instruc- 
tion overstates  the  capacity  required  to  make  a 
will. 

2.  In  such  case  it  Is  error  to  Instruct  the  ju- 
ry that  a  disposing  mind  must  be  one  "capable  of 
discussing  and  feeling  tbe  relations,  connections, 
and  obligations  of  family  and  blood,  and  of  re- 
calling the  number,  condition,  and  circumstances 
of  those  who  are  the  proper  objects  of  the  tes- 
tator's bounty,  and  also  of  weigliing  their  de- 
serts, with  respect  to  conduct,  capacity,  and 
need,  remembering  all  and  forgotting  none,"  as 
such  instruction  tends  to  lead  the  jurors  to  be- 
lieve that  it  is  their  province  to  say  whether  the 
testator  made  what  they  conceive  to  be  a  proper 
disposition  of  his  property. 

3.  In  siich  case  evidence  as  to  work  done  for 
the  testator  by  Ids  children  should  be  excluded, 
as  it  is  irrelevant. 

Appeal  from  circuit  court,  Ray  county ; 
Jahbb  M.  Sanduhky,  Judge. 

i$ult  by  Minnie  C.  Couch  and  others 
against  Sarah  Gentry  and  others  to  con- 
test the  will  of  Benjamin  B.  Gentry,  de- 
ceased. From  a  judgment  in  favor  uf 
plaintiffs,  defendants  appeal.    Reversed. 

J.  Li.  Farria  and  T,  N.  Lavelock,  tor  ap- 
pellants. C.  T.  Garaer  Jt  Soa,  Jas.  W. 
Garner,  and  MeCnttougb,  PeerjrJk  WIttea, 
tor  respondents. 

Black,  J.  This  was  a  suit  to  contest 
tbe  will  of  Benjamin  B.  Gentry  on  the 
grounds  of  mental  incapacity  and  undue 
Influence  exerted  by  tbe  wife  and  some  of 
the  children  of  tbe  testator.  Verdict 
against  the  will.  The  testator  bad  three 
daughters  by  bis  first  marriage,  namely, 
Susan   McBee,  May  Patton,  and   Xancy 
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CoQcb.  Tbe  plalDtltta  are  the  children  of 
Mrs.  Coach.  The  other  daugrhters  by  tbe 
flrat  marriage  are  made  defendaiitB,  but  la 
interest  they  stand  on  the  side  of  tbe 
plaintlRs.  The  father  married  the  second 
time  in  1860.  Two  or  three  years  after 
that  tbe  Klrla  before  mentioned  luarried, 
and  from  that  time  on  ceaaed  to  be 
members  of  their  father's  household.  He 
had  elghtchlldren  by  the  second  marriage. 
Those  rhildren  and  the  widow  are  made 
defendants.  Ths  testator  left  an  estate 
vaiued  at  980,0U0.  By  the  will  In  qnestion 
he  gare  tbe  plaintidH  $500,  and  to  eacli  of 
the  other  two  dangbters  by  the  Hrst  mar- 
riage $250.  These  daughters  by  tbe  firsl 
marriage  bad  received  nu  advancements 
worthy  of  mention.  To  the  widow  and 
<-hildren  of  the  second  marriage  b^  made 
the  following  devises  and  bequest:  Tn 
George,  $350;  to  CharloB,94riO  and  SO  acres 
of  land  ;  to  each  of  two  daughters,  $1,400; 
to  John, 80  acres;  to  his  wile,  235  acres  for 
life.  The  remainder  in  this  lund  and  ids 
other  property  he  divided  equally  between 
the  children  of  tbe  second  marriage. 

The  evidence  shows  that  the  deceased 
was  a  farmer,  a  man  of  good  business 
capacity,  and  that  be  acted  upon  his  own 
judgment  in  business  matters.  He  was 
quite  sick  for  a  short  time  In  December, 
1.S86,  at  which  time  he  executed  a  will. 
From  that  time  to  tbe  1st  September,  188S, 
he  was  out  and  carried  on  his  farm  as 
nsnal.  At  the  last-named  date  be  was 
again  confined  to  his  bed,  and  tbe  will  in 
question  was  executed  on  the  8d  .Septem- 
ber, 18S8.  He  died  at  the  age  ol  60,  In  De- 
cember of  tbe  same  year.  .\t  the  time  he 
made  this  last  will  he  was  confined  to  bis 
bed  from  an  ealargement  of  tbe  liver,  and 
at  times  liad  much  difflcnity  in  breathing, 
during  which  he  suffered  much  pain. 
The  attending  physicians  say  he  had  sinii- 
Ing  spells  from  1  to  3  times  in  24  hours, 
lasting  1  or  2  hoars.  He  had  one  in  the 
morning  of  the  day  tbe  will  was  executed. 
He  was  then  informed  that  his  case  was 
critical,  and  he  expressed  a  desire  to  make 
a  change  in  his  will.  The  family  sent  for 
an  attorpe.r,  who  arrived  in  the  evening. 
The  testator  then  said  he  desired  to  add 
a  codicil,  but  the  attorney  thought  best 
to  prepare  an  entirely  new  will,  and  this 
was  done.  The  deceased  gave  all  the  di- 
rections for  preparing  the  will,  but  in 
speaking  of  the  tracts  of  land  mentioned 
them  by  the  names  of  the  persons  from 
whom  be  made  the  purchases,  and  called 
upon  a  neighbor  who  was  present  to  give 
tbe  numbers.  It  seems  he  held  two  notes 
against  one  son,  which  be  took  into  ac- 
count In  making  the  will.  After  It  had 
been  signed  be  called  tor  these  notes,  stat- 
ing where  tbey  would  be  found,  and  where 
they  were  found  after  considerable  search, 
and  the  notes  were  then  deiitrnyed,  under 
the  advice  of  the  attorney.  During  the 
preparation  of  the  will  he  made  ealcnla- 
tioQB  in  his  head  with  the  same  rapidity 
and  accuracy  that  others  did  with  pencil. 
The  evidence  of  tbe  physician  and  sub- 
scribing witnesses  is  to  tbe  effect  that  be 
was  perfectly  rational  during  the  entire 
time  of  preparing  and  signing  the  will. 
This  second  will  was  tbe  same  as  the  first, 
except  as  to  the  parcels  of  land  devised  to 


the  sons,  and  this  change  was  made  from 
the  fact  that  there  had  been  a  change  of 
title  of  one  piece  before  given  to  one  son. 
From  tbe  date  of  the  will  to  bis  death.  In 
the  following  December,  he  gave  dally  di- 
rections to  the  boys  as  to  what  they 
should  do,  and  during  that  time  sold  some 
bogs  and  other  stock.  In  short,  he  con- 
tinued to  direct  the  farm  affairs.  On  the 
other  hand,  the  plaintiffs  produced  evi- 
dence to  tbe  general  effect  that  he  failed  to 
recognize  some  persons  who  called  to  see 
him  during  his  last  Illness;  that  be  was  at 
times  a  very  sick  man;  and  some  of  tbe 
witnesses  give  it  as  their  opinion  that  be 
was  not  in  a  fit  condition  to  transact  busi- 
ness. The  plaintiff?  produced  evidence  to 
tbe  effect  that  when  he  made  the  first  will 
he  was  very  sick,  and  also  flighty,  from 
a  diseased  leg  and  foot  and  from  fever; 
and  the  defendants  produced  evidence 
tending  to  show  that  he  was  then  in  tbe 
full  possession  of  his  faculties. 

Theevidenceof  undue  influence  is,  in  sub- 
stance, this:  A  number  of  witnesses  say 
the  testator  expressed  to  them  at  different 
limes  a  determination  to  divide  his  prop- 
erty equally  among  all  his  children.  Home 
of  tbess  witnesses  do  not  know  whether 
he  included  tbe  children  by  the  first  mar- 
riage or  not.  Others  say  he  did.  In  speak- 
ing to  them,  include  tbe  first  set  of  chil- 
dren. One  witness  says  he  worked  for  the 
deceased  Vi  years;  thattbesecond  wifeand 
two  of  the  girls  by  tbe  first  marriage  got 
into  a  spat  on  one  occasion,  when  the  sec- 
ond wife  said  she  would  see  that  they  got 
nothing  from  their  father.  This  alleged 
incident  occurred  15  or  18  years  before  the 
date  of  tbe  will.  Mrs.  Pntton  says  her 
stepmother  often  got  out  of  hnnior  with 
her  and  her  sister,  and  on  these  occasions 
said  they  should  only  have  five  dollars,— 
enough  to  keep  them  from  breaking  the 
will.  "She  told  me  that  as  many  times  as 
I  have  lived  years."  These  disputes 
arose,  also,  15  years  or  more  before  the 
date  of  the  will,  as  we  understand  the 
evidence.  This  witness  says  her  father 
expressed  to  her  an  intention  to  buy  for 
her  a  certain  40  acres  of  land  in  June  be- 
fore his  death,  but  the  sale  of  the  land  did 
nat  take  place  until  after  he  died.  The  de- 
fendant the  widow  of  thedeceased  testified 
that  her  husband  often  spoke  to  her  about 
making  a  will;  that  she  said  to  him  to  be 
sure  and  leave  her  enough  during  her 
life;  that  she  did  not  see  the  first  will,  and 
did  not  attempt  to  Influence  blni  In  the 
disposition  of  his  property  There  was 
much  other  evidence,  to  the  effect  that  tbe 
girls  by  the  first  marriage  planted,  hoed, 
and  gathered  corn,  and  performed  other 
work  In  the  filed,  while  at  their  father's 
home;  and  this  was  followed  by  evidence 
that  all  thechlldren  were  required  to  work 
to  the  extent  of  their  ability  at  all  times. 

Tbe  court  gave  an  instruction,  at  tbe 
request  of  the  plaintiffs,  which  defines  a 
"sound  and  disposing  mind"  to  be  "a 
mind  and  memory  capable  of  recalling  all 
of  the  testator's  property,  and  I  Is  amount, 
condition,  and  situation,  and  of  estimat- 
iagand  dividing  it  oat,  and  of  compre- 
hending tbe  scope  and  bearings  of  tbe  pro  vi- 
sions of  the  will,  and  also  of  discuHslDg  and 
feeling  the  relations,  connections,  andobll- 
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gations  of  family  and  blood,  and  of  recall- 
iDKBllof  tbe  perrions  wlioconie  reasonably 
withlD  the  range  u(  bin  bounty,  RnJaUoall 
be  had  previuuHly  dune  forauy  andeacU  of 
them,  and  also  the  number,  conditions, 
and  circuniHtaorea  of  those  who  are  the 
proper  objects  of  hlH  bounty,  and  also  of 
weiKliluK  tbeir  deHortH,  with  reupect  to 
conduct,  capacity,  and  need,  remcmberlnft 
all  and  forgetting  none." 

If  the  tebtator  onderBtood  the  bualneHR 
about  which  be  wan  enKuged  when  he  bad 
prepared  and  executed  the  will,  the  per- 
Hona  who  were  the  natural  objects  ot  hia 
bounty,  and  the  manner  in  which  be  do- 
aired  the  dispoRltiona  to  take  effect,  he 
was  capable  of  muidnK  a  will.  Schouler, 
Wills,  §  (i.S.  Such  is.  in  substance  and 
effect,  the  rule  as  stated  by  this  court  In 
a  number  ot.  cases.  Brinliman  v.  Rueg- 
)j;e8lck,  71  Mo.  553;  Beaoit-t  v.  .Marvin,  .5$ 
Mo.  .S07;  Jackaon  v  Hardin,  83  Mo.  175; 
llyers  v.  HauKer,  fl8  Mo.  433 ;i  Thompson 
V.  Ish,  99  Mo.  160, 12  S.  W.  Kep.  510:  Nor- 
ton V.  Paxlon,  (Mo.)  19  S.  VV.  Rep.  S07, 
We  said  in  the  cattc  Inst  mentioned  that  a 
person,  tbough  ai^ed  or  infirm,  who  is  able 
to  tranHnut  his  ordinary  busiucHS  affairs, 
and  who  has  a  mind  and  memory  capable 
of  presenting  to  him  bis  property  and  thoxe 
persouH  who  came  reasonably  within  the 
range  of  nis  bounty,  bas  the  capacity  to 
make  a  will.  Now,  according  to  this  In- 
atructlon  giren,  the  following  elements  are 
neoessary  to  constitute  testamentary 
capacity  :  A  mind  capable  of  recHlling  all 
of  the  teetator'Hproperty.anditH  amount, 
condition,  and  situation,  of  estlmatluu 
and  dividing  it  out ;  ol  comprehending  the 
scope  and  bearings  ot  the  provisions  ot 
the  will;  of  recalling  all  the  persons  who 
come  reasonably  within  the  range  ot  hia 
'  bounty,  and  all  he  had  previously  done  for 
any  and  each  of  them.  Thla  instruction, 
as  thus  far  stated, Is  open  to  criticism.  It 
Is  not  necessary  that  the  testator  should 
be  able  to  recall  all  of  bis  property,  and 
the  condition  and  situatiou  thereof,  or  to 
recall  all  that  he  had  none  lor  each  of  the 
persons  coming  within  the  reasonable 
range  of  his  bounty.  The  two  require- 
ments thuscoupled  together  overstate  the 
capacity  required  to  make  a  will.  Rut 
few  men  having  large  estates  come  up  to 
such  a  standard.  Again,  it  is  doubtlesii 
trnethat  the  testator  should  ha  ve  a  rea- 
sonable nnderstandlng  as  to  bow  he  de- 
sires bis  will  to  take  effect;  but  to  aay  be 
must  understand  the  scope  and  bearing 
of  the  provisions  of  the  will  as  prepared 
liy  bis  adviser  (and  this  instruction  la  sub- 
ject to  sucb  a  construction)  is  unother 
thing.— a  thing  as  to  which  legal  advisers 
and  eminent  men  are  sometimes  mistaken. 
This  may  be  a  tecbnical  criticism;  but, 
when  tbn  evidence  to  support  the  verdict 
Is  as  weak  ms  it  is  here,  we  must  see  that 
the  Instrnctlons  are  correct  in  all  respects, 
and  free  from  objections.  Buttblsin.struc- 
tion  goes  further.  It  says  a  dlsposiug 
mind  must  be  one  capable  of  discussing 
and  feeling  the  relations,  connections,  and 
obligations  of  family  and  blood,  and  of  re- 
calling the  number,coudition,  and  circum- 
atauces  of  those  who  are  the  proper  ob- 
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jects  ot  the  testator'a  bounty,  and  aiao  of 

weighing  their  deserts,  with  respect  to 
conduct,  capiiclty,  and  need,  remembering 
all  and  forgetting  none.  Such  statements 
as  these  may  be  proper  in  those  Jarlsdic- 
tlons  where  the  Judge  may,  in  tbe  form  ot 
a  charge  to  the  jury,  discuss  and  sum  up 
tbe  evidence,  but  tltey  have  no  proper 
place  in  our  system  of  giving  written  In- 
structions before  argument.  Tbe  vice  of 
such  etnteinents  in  an  instruction  must  be 
aftparent  when  we  remember  that  there 
was  evidence  showing  the  condition  in  life 
of  the  plaintiffs,  their  wants  and  necessi- 
ties, and  the  urged  claims  of  tbe  girls  by 
tbe  flrst  marriage  because  of  outdoor 
work  performed  by  them.  Such  state- 
ments as  these,  given  in  an  instruction, 
must  have  a  tendency  to  lead  the  jurun, 
to  believe  that  it  is  their  province  to  say 
whether  tbe  testator  made  what  they  con- 
ceive to  be  a  proper  disposition  of  bis 
property,  and  render  a  verdict  according- 
ly Indeed,  this  instruction  is  a  copy  of  a 
portion  ot  an  instruction  relnsed  in  Ben«tlst 
V.  Marvin,  58  Mo.  3U7,  which  refusal  thin 
court  approved.  Some  portions  ot  that 
Instrnctiun  are  omitted  In  this  one,  but 
we  And  nothing  in  that  case  which  ap- 
proves the  instruction  as  modlUed  in  a 
case  like  the  one  in  hand.  There  the  will' 
was  assailed  on  the  ground  that  tbe  tes- 
tator's mind  waa  affected  with  mono- 
mania or  delusion,  and  it  was  held  that 
the  court  committed  no  error  In  confining 
the  Instructions  to  the  special  trait  in 
issue.  One  rention  being  assigned  why  the 
instruction  was  properly  refused,  it  was 
not  necessary  to  give  to  It  any  further 
consideration.  Tbe  court  erred  in  giving 
this  Instruction,  and  all  tbe  evidence  as  to- 
how  the  children  worked  in  the  bonso  and 
In  the  field  should  be  excluded.  It  has 
nothing  to  do  with  any  real  Issue  in  the 
case. 

Counsel  for  the  defendant  insist  that  the 
evidence  does  not  support  tbe  verdict.  A» 
this  question  was  made  for  the  first  time 
in  the  motion  for  a  new  trial,  and  the  judg- 
ment must  be  reversed  for  tbe  reasons 
given,  we  leave  it  undecided.  As  the  case 
stands,  we  think  the  judgment  should  be 
reversed  and  the  cause  remanded,  and  it 
Is  so  ordered.    Ail  concur. 


RoTBAN  et  al.  T.  St.  Lodib,  O.  H.  ft  C.  Rt. 
Co.  et  al, 

(Supreme  Court  of  Mlatouri,  Dlvlston  No.  t. 
Nov.  2S,  1893.) 

Bhi:(B!(t  Domain  —  Co-vstitutiosai.  Law—  Pat- 

MEXT  OF  COMPESSATION— TkIAL   BT  JobT. 

LRev.  St.  1879,  H  8d4,  800,  which  au- 
thorize tbe  appointment  of  commissioners  to  as- 
sess damages  for  land  condemned,  allow  the 
landowner  to  have  such  damages  reassessed  by 
a  jury,  and  provide  that  the  petitioner,  on 
paying  into  court  the  damages  as  assessed  by 
the  commissioners,  may  take  possession  of 
the  land,  the  subseqiient  procei>dings  only  af- 
fecting the  amount  of  rompenR.iUon  to  he  paid, 
do  not  conflict  witli  Const  1875,  art.  2,  §  21, 
which  declares  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation,  to  be  ascertained  by  a  jury 
or  by  commissioners  in  such  manner  as  may  be 
prescribed  by  law,  and  that,  until  iho  same  shall 
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he  paid,  &e  property  shall  not  be  disturbed. 
St.  Louis,  etc.,  R.  t'n.  v.  Kvans  &  Howard,  etc., 
Co.,  85  Mo.  307.  followed. 

2.  Nor  doea  said  atatnte  conflict  with  Const. 
1875,  oft.  12,  §  4,  which  declares  that  "the 
rlsht  of  trial  by  jury  shall  be  held  inviolate  in 
all  trials  for  compensation  where,  in  the  exer- 
cise of  said  right  of  eminent  domain,  any  in- 
-corporated  company  shall  be  interested  either 
for  or  against  the  exercise  of  said  right. 

Appeal  from  St.  Loals  circuit  court. 

Action  by  Isaac  L.  Kothan  and  others, 
agalnat  tbe  St.  Louis,  Oak  ilill  &  Caroii- 
delet  RHilway  Company  and  another.  De- 
fendants obtained  Judgnieot  on  demurrer 
to  the  amended  petition.  Plaintiffs  ap- 
peal.   Afflrmed. 

David  GoUlsmitb,  for  appellants. 

The  constitution  prohibits  disturbance 
of  the  possession  of  private  property  by 
virtne  of  the  exercise  of  tbe  right  of  emi- 
nent domain  until  the  compensation  there- 
for has  been  ascertained  by  a  jury,  and 
paid  to  the  owner,  or  Into  court.  Rail- 
way Co.  V.  Story,  96  Mo.  619,  «20.  10  S.  W. 
Rep.  203;  Railway  Co.  v.  Cu(lmore,103  Mo. 
€38.15  S.  W.  Rep.  535;  Chicago,  M.  &  St. 
P.  Ry.  Co.  V.  Randolph  Town  Site  Co.,  103 
Mo.  469,  470,  15  S.  W.  Rep.  437;  Railway 
Co.  v.Shambaugh,  (Mo.  Sup.)  17  8.  W,  Kep. 
581;  Railway  Co.  v.  Miller,  Id.  499;  Ring  v. 
Drldjie  Co., 57  Mo. 498;  Bradley  r.Rallroad 
Co.,  91  Mo.  501.  4  S.  W.  Rep.  427;  Wagner 
V.  Railway  Co.,  38  Ohio  St.  86;  People  v. 
.McRoberts,  62  III.  38;  KIne  v.  Defenbangh, 
€4  III.  293;  Mitchell  V.  Railroad,  etc.,  Co., 
€S  III.  289;  Chambers  t.  Railroad  Co.,  69 
<]a.  320. 

H.  S.  Priest  and  B.  G.  Berbel,  for  re- 
flpondents. 

Black,  J.  This  was  a  suit  to  restrain 
tb.e  defendants  from  entering:  upon  and 
constrnc-tlng  a  railroad  over  a  tract  of 
land  owned  by  the  plaintiffs.  Thecircult 
court  sustained  a  demurrer  to  the  amend- 
ed petition,  and  the  plaintiffs  appealed 
from  a  Judgment  entered  thereon. 

There  are  many  things  stated  in  the 
amended  petition  which  are  Irrelevant  to 
any  question  of  law  rained  on  this  appeal, 
and  which  need  not  be  mentioned.  This 
fiult  was  commenced  on  the  lltb  «f  March, 
1887.  According  to  the  amended  petition, 
which  was  Qled  in  October,  ^888.  the  Oak 
Hill  &  Carondelet  Railway  Company  Is  a 
corporation  organised  under  the  general 
laws  of  this  state,  with  power  to  con- 
Htruct  a  railroad  between  designated 
points  In  tbe  city  of  St.  Louis.  Tbe  other 
defendant,  the  Fruln-Bambrlck  Construc- 
tion Compnny.  had  a  contract  wltb  the 
railroad  company  for  the  construction  oi 
the  road.  On  the  8th  October,  1886,  tbe 
railroud  company  commenced  proceedings 
to  condemn  a  right  of  way  over  various 
parcels  of  lund,  and,  among  others,  over 
a  tract  of  24  acres  owned  by  tbe  plaintiffs. 
Commissioners  to  assess  damages  were 
Appointed  under  the  statute,  and  they 
made  report  to  the  circuit  court  on  tbe 
:^d  November,  1886.  It  does  not  appear 
what  amount  they  allowed  the  plalntlHs, 
t>ut  it  is  alleged  that  the  railroad  com- 
pnny, on  tbe  same  day,  paid  the  amount 
)i  warded  to  the  plaintiffs  into  court.  On 
(he  2d  December,  1886,  after  the  report  had 
lieen  filed  and  notice  thereof  had  been  given 


to  the  plaintiffs,  they  filed  ezceptlona 
thereto,  one  of  tbe  exceptions  being  that 
tbe  damages  bad  not  been  assessed  by  a 
Jury.  The  exceptions  were  sostained,  and 
the  report  of  tbe  commissioners  set  aside, 
and  a  new  appraisement  awarded  on  tbe 
27th  of  the  last-named  month.  At  the 
time  of  filing  tbe  amended  petition  In  this 
case  there  had  been  no  other  or  further  as- 
sessment of  damages.  The  amended  peti- 
tion states  farther  that  the  defendants  en- 
tered upon  said  land  and  bnllt  a  fence  over 
and  across  tbe  same,  and  were  threaten- 
ing and  about  to  constrant  the  railroad 
thereon,  at  the  time  this  snit  was  com- 
menced, the  nth  March,  1887;  that,  after 
the  institution  of  this  suit,  the  defendants 
entered  and  constructed  the  railroad  oh 
and  over  the  land.  The  amended  petition 
prays  for  a  mandatory  Injunction. 

Prom  this  statement  of  the  facts  it  will 
be  seen  that  It  does  not  appear  whether 
the  r»ilroad  company  entered  upon  the 
land  before  or  after  the  court  set  aside  the 
commlHsioners' report  and  awarded  anew 
appraisement.  But  it  does  appear  that 
the  compnny  paid  Into  court  for  the  pluln- 
tlffs  the  amount  of  the  award  on  the  very 
day  that  the  report  was  filed.  Having 
done  this,  the  company  insists  that  it  had 
aright  to  enter  upon  the  land  and  pro- 
ceed with  its  work,  and  that  tbe  siihse- 
quent  setting  aside  of  the  award  marie  by 
tbe  commissioners  did  nol  affectthls  right. 
On  the  other  hand,  the  plaintiffs  InHlst 
that  the  company  liad  no  right  to  enter 
until  the  compensation  to  be  paid  for  the 
land  was  fixed  by  the  verdict  of  a  Jury, 
and  until  tbecompensatlon  tbns  fixed  was 
paid  to  plaintiffs,  or  Into  court  for  them. 
Section  894,  Rev.  St.  1879,  gives  the  circuit 
court,  or  the  judge  thereof  in  vacation, 
power  to  appoint  commissioners  to  assess 
damages,  the  property  owners  bKlng  first 
served  withsnmmons;  and  makes  it  the 
doty  of  the  (commissioners  to  view  the 
property,  assess  the  damagea,  and  make 
report  thereof  to  the  court;  "and  there- 
upon the  said  company  shall  pay  tn  the 
said  irlerk  the  amount  thus  assessed  for 
the  party  In  whose  favor  such  damages 
have  been  assessed,  and  cm  making  snch 
payment  It  shall  be  lawful  for  sacb  com- 
pany to  hold  tlH!  interest  in  tbe  property 
so  appropriated  for  the  uses  aforesaid." 
Section  896  provides  that  this  report  may 
be  reviewed  upon  exceptions  filed  within 
10  days  after  notice  of  the  flllag  of  tbe 
same,  and  then  goes  on  to  say:  "And  the 
court  shall  make  such  order  thereon  as 
right  and  justice  may  require,  and  may 
order  a  new  appralBenwnt,  upon  good 
cause  shown.  Such  new  uppmlsement 
shall,  at  the  request  of  either  party,  t>e 
made  by  a  Jury,  under  ti>e  aupervitdon  of 
the  court,  as  In  ordinary  cases  ol  inquiry 
of  damages;  but,  notwithstanding  snch 
exceptions,  snch  company  may  proceed  to 
•  •  •  construct  said  road  or  railroad, 
and  any  subsequent  proceedings  shall  only 
affect  tbe  amount  of  conipeuHutlon  to  be 
allowed."  The  statute  Itaelt  Is  free  from 
difficulty  or  doubt.  By  its  plain  terms 
tbe  condemning  company  may  pay  tbe 
amount  awarded  by  the  commissioners 
Into  court,  and,  upon  making  snch  pny> 
ment,  tbe  company  may  enter  Into  posses- 
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sioD,  and  proceed  to  vonstract  tbe  road. 
The  nmonnt  awarded  by  tbe  couitnlsaion- 
era  beinx  paid  Intti  court  for  the  land- 
owner, tbe  fact  that  exceptions  are  tiled 
by  either  party  and  allowed,  or  even  a  jury 
trial  awarded,  can  only  aifuct  the  amount 
of  tbe  compensation,  and  does  not  deprive 
tbe  company  of  tbe  rlgbt  still  to  proceed 
with  tbe  work. 

The  first  question  which  we  have  to 
determine  is,  therefore,  whether  the  stat- 
ute violates  the  constitution  in  so  tar  as 
it  allows  the  condemning  company  to 
take  poBHession  before  theamount  of  com- 
pensatiob  is  finally  fixed  and  Hettled;  and 
the  first  inquiry  is  whether  it  is,  in  this 
respect,  in  conflict  with  section  21  of  article 
2  of  the  constituiion  of  1875,  which  de- 
clares "that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
Just  compensation.  Such  compensation 
shall  be  ascertained  by  a  Jury  or  board  of 
commiHsioners  of  not  less  than  three  free- 
holiiers,  in  such  manner  as  may  he  pre- 
scribed by  la «' ;  and  antil  the  same  shall 
be  paid  to  the  owner,  or  Into  court  for 
the  owner,  tlie  property  shall  not  be  dis- 
turbed, or  the  proprietary  riglits  of  the 
owner  ther<;ln  divested."  It  is  to  be  ob- 
served, in  the  first  place,  that  this  pro- 
vision is  emphatic  In  two  respects:  First, 
the  compensation  must  be  ascertained, 
either  by  a  jury  or  a  board  of  commis- 
sioners of  not  less  than  three  freeholders; 
and,  second,  the  compensation  thus  as- 
certained must  be  paid  to  the  owner,  or 
into  court  fur  him,  before  the  condemning 
company  can  take  possession.  But  this 
section  does  not  guaranty  to  either  party 
tbe  right  to  a  jury  trial.  The  legislature 
la  left  free  to  prescribe  either  method  of 
fixing  tbe  compensation,  and  It  Is  left  tree 
to  prescribe  the  mode  of  procedure.  There 
being  DO  other  constitutional  limitations, 
the  legislature  wuold  have  the  power  to 
make  thecommlssioners'  report  final,  or  to 
give  a  jury  trial  in  the  first  instance,  and 
make  tbe  verdict  final.  It  has,  however, 
seen  fit  to  allow  either  party  to  file  excep- 
tions to  tbe  commissioners'  report,  and 
baa  provided  tor  a  new  trial;  but  in  do- 
ing all  this  It  has  at  the  same  time  said 
the  payment  of  the  amount  awarded  by 
tbe  commissioners  shall  entitle  the  com- 
pany to  enter  and  proceed  with  the  work. 
This  right  allowed  either  party,  to  have 
the  award  reviewed  and  a  rehearing,  are 
privileges  which  are  conferred  by  tbe  stat- 
ute, and  not  by  the  constitution.  This 
being  so,  the  statute  cannot  be  said  to 
violate  tbe  section  of  the  constitution  In 
question  when  it  allows  thecondemaing 
company  to  take  possession  upon  the 
payment  of  tbe  award  made  by  tbe  com- 
missioners. Tbe  payment  of  this  award 
to  the  owner,  or  into  court  tor  hlro,  sat- 
Isflea  tbe  demands  of  tbe  constitution, 
and  the  subsequent  proceedings  allowed 
are  statutory  and  not  constitutional 
rights.  It  is  true  the  award  of  thecom- 
mlssioners was,  in  this  case,  set  aside, 
hut  It  was  set  aside  for  tbe  purpose  of  al- 
lowing a  new  appraisement  underthestnt- 
ute;  and  the  tact  that  it  was  set  aside  for 
such  purpose  does  not  affect  the  conclu- 
sion before  stated,  because  the  same 
statute    gives    continued    effect    to    the 


first  award  in  this:  that  tbe coudemning 
company  can  pay  the  amount  thereof 
into  court,  and  proceed  witli  the  con- 
strnctioDof  theroad.  Theleglsluturesaw 
that  to  allow  exceptions  to  the  award 
and  new  bearings  and  appeals  would  re- 
sult in  great  delay,  and  to  obviate  the 
hardships  arising  therefrom  In  stopping 
public  improvements  at  the  same  time 
attached  tbe  condition  that  the  work 
might  proceed  by  the  payment  of  tbe  first 
award  to  the  owner,  or  Into  court  for 
him. 

In  St.  Louis, etc..  B.  Co.  v.  Evans  &  How- 
ard, etc.,  Co.,  85  Mu.  307,  tbe  comniiSHion- 
ers  made  their  report.  The  railroad  com- 
pany filed  exception  to  tbe  report  In  due 
time,  aud  on  tbe  same  day  paid  tbe 
amount  of  tbe  award  into  court,  aud  then 
entered  Into  poHsesHion  of  the  property. 
We  held  that  the  company  had  the  right 
to  have  the  exceptinnH  filed  by  It  heard, 
notwithstanding  tbe  fact  that  it  entered 
into  possession;  aud  this,  for  the  reason 
that  the  statute  gave  it  this  right.  The 
statute  was  then  held  not  to  be  In  conflict 
with  the  section  of  the  constitution  which 
we  are  now  considering.  That  case  is,  in 
our  opinion,  direct  authority  for  the  ron- 
dUHions  which  we  bave  thus  far  expressed 
In  this  one. 

The  case  of  Central  Branch  U.  P.  R.Oo.  v. 
Atchison,  T.  &  S.  F.  R.Co..2S  Kan.  p.  MSS. 
Is  also  in  point  here.  The  constitutional 
provision  there  in  question  provided:  "No 
right  of  way  shall  be  appropriated  to  the 
useof  any  curpcimtlon  until  full  compensa- 
tion therefor  be  Hrst  made  in  money,  or  se- 
cured by  a  deposit  of  money  tu  the 
owner."  Tbe  statute  provided  tor  tbe  as- 
sessment of  damages  by  commissioners, 
and  allowed  an  appeal  from  their  award 
to  tbe  district  court.  It  also  declared 
that  the  appeal  should  only  affect  the 
amount  of  compensation,  and  should  not 
delay  the  prosecutiou  of  the  work,  upon 
the  company  pa.vlng  to  the  county  treas- 
urer the  amount  of  damages  assesseil  by 
tbe  commissioners.  The  condemningcom- 
pany  made  the  deposit.  The  other  com- 
pany took  an  appeal,  and  then  applied 
for  an  injunction  to  restrain  the  condemn- 
ing company  from  entering  upon  tbe 
propertj*.  The  claim  made  was  that  the 
statute  allowing  the  company  to  enter 
upon  making  a  deposit  of  tbe  first  award 
was  unconstitutional.  Says  tbe  court: 
"Now,  if  the  legislature  violates  no  consti- 
tutional provision  In  making  tbe  award 
of  the  commissioners  final,  if  the  land- 
owner has  no  constitutional  right  to  no 
appeal  from  such  an  award,  it  would 
seem  to  follow  necessarily  that  that  which 
the  legislature  may  withhold  altogether 
it  may  grant  upon  conditions.  Tbe  ap- 
peal being  a  matter  of  favor,  and  not  a 
matter  of  right,  the  power  that  grants 
It  mny  prescribe  the  terms  upon  which  It 
shall  be  taken.  Uuw  can  It  be  held  thata 
Inndowuerwho  has  no  rlghtotappealcan, 
when  one  is  tendered  to  him  upon  condi- 
tions, accept  the  tender  and  repudiate  the 
conditions?  Can  be,  of  bis  own  volition, 
enlarge  tbe  scope  of  a  grant,  which  is  a 
matter  of  legislative  favor?  Many  words 
cannot  mnke  this  clearer.  Tbe  landown- 
er's constltutlonui   guaranty  terminates 
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with  the  award  ot  the  coninilBslunere. " 
We  agree  'that  cnnatitutlonal  guarnntiea 
clearly  expresHed  are  not  to  be  tritttred 
away  by  legislatures  or  by  the  cunrto, 
and  anch  Kuaraatiea  are  to  be  upheld 
reKardless  of  any  inconvenience  or  delay 
which  may  arise  in  cuniieqoenre  of  givinK 
theui  full  (urce  and  effect.  But  the  leKNla- 
ture  is  Dot  to  be  hampered  in  tboae  mat- 
ters wherein  it  is  left  free- to  act.  That  part 
ol  the  statute  which  gives  the  oondemn- 
Idk  company  a  right  to  enter,  npuu  pay- 
ing the  amount  of  the  Qrst  award  Into 
court,  is  not,  In  oar  opinion,  in  conflict 
with  section  21,  art.  2,  of  the  constitution. 
The  payment  of  the  first  award  Into  coart 
satisfies  the  constitution,  and  the  parties 
Hi-e  still  left  free  to  proceed  with  the  ex- 
ceptions to  a  ver.lict  of  a  Jury,  and  an  ap- 
peal (<>  this  court. 

We  are  cited  to  a  number  of  cases  as 
li'udinc:  to  a  different  result.  In  People  v. 
McKDberts,  G2  III.  3S,  Ic  was  held  under  the 
cuiiHtitution  of  that  state  that  the  coni- 
pansation  could  be  ascertained  only  by  a 
jury,  and  that  there  could  be  no  entrance 
upon  the  land  nntil  the  compensation  had 
been  thus  aMcertained  and  paid.  In  the 
Inter  caHe  of  Kailroad  Co.  v.  Phelps,  125 
ill.  4^2.  17  N.  E.  Kep.  .769,  it  was  held  that 
the  company  had  the  right  to  enter  upon 
the  premises,  after  verdict,  and  pending 
an  appeal,  upon  giving  bund  ns  required 
by  the  eminent  domain  act  of  that  state. 
In  Chambers  v.  Railroad  Co.,  69  Oa.  320,  it 
was  held  that,  where  the  question  of  dam- 
ages had  been  submitted  to  asseHHors, 
and  the  company  appealed,  it  could  not 
enter  upon  the  land  pending  the  appeal; 
but  it  does  not  appear  that  there  bad 
been  any  payment  or  offer  to  pay  the 
amount  of  the  assessors'  award.  Thevon- 
Htitutional  provision  there  in  quention 
i>rorlded:  "Private  property  shall  not  be 
taken  or  damage<l  for  puhitc  purposes 
without  just  and  adequate  compensation 
being  first  paid."  In  the  later  case  in  the 
8Hme  court  of  Oliver  v.  Railroad  Co.,  9  H. 
IC.  Kep.  1087,  it  was  held  that  under  the 
Ktatute  of  that  state  and  this  constitu- 
tional provision  a  railroad  company  had 
the  right,  after  pa3'lng  or  tendering  the 
(.-ompensatiun  awarded  b.t  the  assessors, 
to  prosecute  the  worlc  pending  an-  appeal. 
These  cases  are  authorities  for,  rather 
than  against,  any  proposition  which  we 
have  thus  far  announced.  The  other  cases 
cited  by  the  plaintiffs  have  been  examined, 
and.  In  our  opinion,  they  tarn  upon  stat- 
utes or  constitutional  provisions  quite 
unlike  those  now  under  consideration,  and 
we  see  nothing  in  them  to  lead  us  to  doubt 
the  currectneiM  of  what  we  have  before 
said. 

2.  Thus  far  we  have  tried  the  statute  by 
section  21  of  article  2  of  the  constitution, 
and  It  remains  to  be  seen  whether  It  can 
stand  the  test  of  that  part  of  section  4 
of  article  12  which  declares:  "The  right 
of  trial  by  jury  shall  be  held  inviolate  In 
all  trials  for  compensation,  where,  in  the 
exercise  of  said  right  of  eminent  domain, 
any  incorporated  company  shall  bo  inter- 
ested either  for  or  against  the  exercise  of 
said  right."  This  nlanse  appears  in  the 
article  concerning  "corporations."  It  has 
been  before  this  court  on  various  occa- 


sions, and  we  have  uniformly  held  that  It 
secures  to  either  party  a  Jury  trial  in  the 
class  of  cases  there  mentioned;  that  the 
proceeding  to  condemn  may  be  commenced 
by  theapputntment  of  conimissiuners,  but, 
If  either  party  demands  a  jury  to  reassess 
the  damages,  the  court  has  no  discretion 
in  the  matter,  and  a  jury  trial  must  be 
awarded.  Railroad  Co.  v.  Story,  96  Mo. 
611,  10  S.  W.  Rep.  203;  Railroad  Co.  v. Cud- 
more.  103  Mo.  635.  15  S.  W  Rep.  5.S5,  Chi- 
cago, etc.,  Ry.  Co.  v.  Randolph  Townslte 
Co.,10:5  Mo.  4.=)!,  16  8.  W.  Rep.  4.17;  Railroad 
V.Miller.  1C6  Mo.  4i)S,  17  .S.  W.  Rep.  490; 
Railroad  Co.  v  .Shuinbangh,  106  Mo.  537, 
17  S.  W.  Rep.  5S1.  As  this  clause  guaran- 
ties a  Jury  trial  in  the  class  of  eases  to 
which  the  one  in  hand  belongs,  and  as  ei- 
ther party  is  entitled  to  a  Jury  for  the  aslc- 
Ing  at  any  time  within  10  days  after  no- 
tice of  the  filing  of  the  commissiouers' re- 
port, it  Is  insisted  that  the  commip«ionerB' 
award  goes  fur  nothing,  in  caf<e  a  Jury  is 
demanded,  and  in  such  case  It  is  the  ver- 
dict of  the  jury  alone  that  can  tor  any 
purpose  be  taken  as  amounting  to  an  as- 
sessment ot  the  compensation.  If  this 
clause  stood  alone  as  to  the  matter  of 
which  it  treats,  namely, the  ascertainment 
of  the  compensation  to  be  paid  fur  the 
property  taken,  we  should  have  no  hesi- 
tancy in  adopting  the  construction  Jnst 
Indicated.  In  that  case  the  legislature 
would  have  no  power  to  authorize  the 
condemning  company  to  enter  upon  or 
disturb  the  possession  of  the  landowner 
until  the  compensation  should  be  ascer- 
tained by  a  Jury,  and  paid  to  the  owner, 
or  into  court  for  him.  But  this  clause 
must  be  understood  and  construed  In  con- 
nection with  section  21  of  article  2,  before 
set  out.  They  both  relate  to  the  same 
subject-matter,  and  mast  be  made  to  har- 
monise K  that  can  be  done  without  do- 
ing violence  to  the  language  of  either. 
Said  section  21  is  general  In  its  terms.  It 
applies  to  allcases  where  private  property 
Is  either  taken  or  damaged  for  public  use. 
It  sa.vs  the  compensation  for  the  property 
shall  be  ascertained  by  a  Jury,  or  by  a 
board  of  commissioners.  An  award  by  a 
board  of  commissioners  is  sutflcient,  and 
all  that  is  by  that  section  required;  and  it 
is  this  section,  too.  which  prohibits  the 
condemning  company  from  disturbing  the 
property  until  the  compensation  is  ascer- 
tained and  paid.  Now,  we  have  seen  that, 
standing  alone,  it  does  not  deny  to  the 
legislature  the  right  to  authorize  the  con- 
demning company  to  take  possession  up- 
on paying  the  amount  of  the  award  made 
in  the  first  instance  to  the  owner,  or  into 
court  for  him.  The  clause  of  section  4,  art. 
12,  is  much  more  restricted  in  Its  applica- 
tion. It  applies,  and  applies  only,  to  those 
cases  where.  In  the  exercise  of  the  right  of 
eminent:  domain,  an  incorporated  com- 
pany is  interested  for  or  against  the  exer- 
cise of  such  right.  Even  in  these  cases 
the  statute  may,  as  it  does,  provide  for 
an  assessment  of  damages  by  commission- 
ers in  the  first  instance,  either  party  being 
entitled  to  a  Jury  as  a  matter  of  right  at 
some  stage  of  the.  proceedings.  Railroad 
Co.  v.  Miller,  supra.  This  clause  was  not 
designed  to  overthrow  anything  said  in 
the  prior  section  found  In  the  bill  of  righta. 
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Full  force  la  glTen  to  each  by  allowlne  the 
legislatnrn  to  provldn  for  an  award  by 
commlBBionera  In  tbe  flrst  Instance  In  all 
canes,  and  by  allowing  the  legislatnre  to 
make  that  award  the  buHiH  uf  payment 
and  entry  by  the  condemning  corpora- 
tlort,  and  Riving  a  Jury  to  reassess  the 
Oamages  In  the  subtiequent  proceedings. 
Construing  these  two  constitutional  pro- 
vlsionH  together,  as  we  must,  we  must 
conclude  that  the  legislature  has  tlie 
powerto  cause  the  damages  to  be  assessed 
iu  the  flrst  instance  by  comniissionera, 
and  that  it  has  the  power  In  all  cases 
to  authorize  the  company  seeiilng  to  ar- 
-fjulre  the  property  to  take  posHCSsion  and 
proceed  with  its  work  upon  paying  to  tbe 
owner,  or  into  court  for  him,  the  amount 
of  such  award.  This  construction  gives 
•effect  to  both  constitntlonal  provisions, 
and  is  In  accord  with  prior  rulings  of  this 
court.  It  foliowsfrom  what  has  been  said 
tbe  circuit  court  did  not  err  in  sustaining 
tbe  demurrer,  and  the  Judgment  thereon  Is 
affirmed.    All  concur 


Smith  v  Missoori  Pac.  Rt.  Co. 

(Supreme  Court  of  Missouri,  DlvMon  No.  3. 
Dec  19,  1892.) 

Deatb  or  Employe — Neolioexob — Pbesumptioji 
PROM  R&iLKOAu  Collision — Directing  Verdict. 
l..In  an  action  against  a  railroad  company 
for  personal  injuries,  it  appeared  that  plaintiff's 
•decedent,  a  locomotive  engineer  on  defendant 
railroad,  was  killed,  trhile  running  at  full  speed 
and  two  minutes  ahead  of  lime,  in  a  collision 
with  a  freight  train.  Decedent's  train  was  the 
Sfcond  section  of  a  passenger  train,  and  by  a  rule 
of  tlie  road  was  to  follow  the  time  of  the  first  sec- 
tion by  10  minutes.  Decedent's  train  had  the 
right  of  w>»y,  and  was  not  to  atop  at  the  sta- 
tion of  the  ncddent  unless  to  let  off  passengers, 
but,  by  a  general  rule  of  the  road,  all  trains 
•wore  to  approach  a  station  at  which  they  were 
not  to  8t(H)  at  a  reduced  rate  of  speed.  At  the 
station  of  the  accident  a  freight  train  which 
had  been  side-tracked  came  onto  the  main  track 
to  allow  the  first  section  to  pass.  The  head- 
light on  the  locomotive  of  the  freight  train 
could  be  seen  for  at  least  half  a  mile  in  the  di- 
rection from  which  decedent's  train  was  ap- 
proaching. A  switch  signal  of  danger  was 
open,  and  could  be  seen  for  a  third  of  a  mile, 
and  a  brakeinan  had  been  sent  forward  to 
signal  decedent.  It  was  with  the  freight  train 
that  decedent's  train,'  which  could  be  stopped 
in  a  quarter  of  a  mile,  collided.  Held,  that 
there  was  not  sufiicient  evidence  to  submit  to  a 
jury,  no  negligence  on  the  part  of  defendant 
being   shown. 

2.  In  an  action  against  a  railroad  company 
for  personal  injuries,  it  is  reversible  error  to  re- 
fuse to  sustain  a  demurrer  to  the  evidence,  when 
th'*  evidence  does  not  disclose  any  negligence  on 
the  part  of  defendant. 

3.  The  mere  fact  of  a  collision  does  not  es- 
tablish a  presumption  of  negligence  on  the  part 
of  a  railway  company  in  favor  of  its  employes, 
such  a  presumpuon  existing  only  in  favor  oi 
passengers. 

4.  It  is  not  negligence  per  se  for  a  railroad 
to  have  three  freight  trains  reach  a  station  at 
one  timej  at  which  station  a  passenger  train 
with  a  right  of  way  is  about  to  pass,  provided 
proper  precautions  are  taken  for  the  safety  of 
the  employes. 

Appeal  from  drcnlt  court,  Pettis  coon- 
ty;  BiciiARD  FiRi.o,  Judge. 

Action  by  Sally  Smith  against  the  Mls- 
8oarl  Pactflc  Railway  Company  tor  person- 


al lolaries  to  plalntiiTs  decedent.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Be  vGrs6rl  > 

a.  S.  Priest  and  IV.  S.  Sbtrk,  for  appel- 
lant. G.  W.  Rnraett  and  Loots  Boffiaao, 
for  respondent. 

Oavtf,  p.  J.  This  Is  an  action  by  tbe 
plaintiff,  an  tbe  widow  of  Samuel  S.  0. 
Smith,  tor  damages  resulting  to  her 
from  bis  death,  occasioned  by  tbe  al- 
leged negligence  of  the  defendant.  In 
whose  service  lie  was  employed  as  loco- 
motive engineer  at  tbe  time  of  Ids  death. 
The  petition  Is  substantially  as  follows: 
That  on  the  night  of  July  1,  1887,  the 
plaintiff's  husband  was  running  an  engine 
pulling  the  fnHt  mail  train,  from  Kansas 
City  to  Sedalia;  that  it  was  a  dark  and 
rainy  night;  that  it  was  defendant's  fluty 
to  furnish  a  safe  track,  free  from  obstruc- 
tions, for  the  passage  ofsaidfast  mail  train 
of  cars.  It  being  entitled  to  (he  right  of  tbe 
track  In  preference  to  all  other  trains, 
and  that  it  was  defendant's  doty  to  keep 
Its  main  track  clear  and  unobstructed  by 
other  cars,  to  allow  this  train  to  travel 
safely;  that  said  fast  mail  train  was  not 
required  to  stop  at  the  station  of  La- 
montP,  but  it  was  the  duty  of  plaintiff's 
husband  to  run  bis  train  through  said 
town  at  full  speed,  and  that  It  was  (be  de- 
fendant's duty  to  keepits  main  track  open 
and  free  from  obstruction,  and  have  no 
otlier  cars  thereon  :  that  on  said  night  de- 
fendant carelessly  and  negligently  I'ansed 
a  train  of  freight  cars  to  be  placed  upon 
tbe  main  track  at  said  station  of  La- 
monte,  and  permitted  it  to  be  standing 
thereon,  at  tbe  time  said  fast  mall  was 
due  at  said  station;  that  defendant  did 
not  notify  Smith  that  said  freight  train 
was  upon  said  track,  and  negie<!ted  to 
send  out  any  signals  or  lights  or  notice 
thereof;  that  It  was  a  dark  night,  and 
there  were  no  lights  to  Indicate  wliere 
said  freight  train  stood,  or  that  any 
freight  train  was  there;  that  said  (Smith, 
without  any  notice  or  knowledge  that 
said  train  was  there,  ran  bis  engine  into 
it,  and  he  was  killed.  The  answer  is  a  gen- 
eral denial,  and  a  plea  of  contrihutori'neg- 
lio:ence  directly  causing  his  death.  The 
plaintiff's  evidence  consisted  of  her  own 
evidence,  and  Dr.  Walker's  and  Mr.  Bar- 
nett's.  Tbeplnlntin  simply  testified  that 
she  was  the  widow  of  Samuel  Smith,  the 
deceased  engineer;  that  she  had  one  child, 
a  son,  4  years  old;  that  her  husband  was 
an  engineer  In  the  employment  of  the 
Mlssonrl  Pacific  Railway  Company ;  that 
he  was  brought  bome  dead  on  the  2d  day 
of  July,  1S87,  and  she  was  told  that  he  whs 
killed  Id  a  wreck  of  his  engine  at  Lamonte, 
while  polling  a  passenger  train,  the  night 
before.  This  was  admitted  by  defendant. 
Her  husband  was  earning  9120  per  month. 
He  was  41  years  old,  and  a  stout,  healthy 
man.  Dr.  Walker  testltied  that  he  lived 
at  Lamonte;  was  a  practicing  pbysiciao; 
remembered  a  wreck  at  Lamonte  on  tbe 
night  of  July  1,  1S87;  was  called  to  see 
Smith,  the  engineer.  He  only  lived  about 
8U  minutes  after  he  reached  him.  The 
wreck  occurred  500  yards  west  of  tbe  de- 
pot In  Lamonte,  and  a  few  feet  west  of 
tbe  west  end  of  the  switch.  It  was  a  dark. 
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rainy  night.  There  are  two  side  tracks  at 
tbis  Btatluu,  one  on  tbe  south  Hide  of  the 
station  house  or  depot,  tbe  other  on  tbe 
north  side  o(  the  depot.  Both  were  pretty 
full  of  cars  at  the  ti<ne  of  the  accident.  He 
was  acquainted  with  tbe  grades  of  the 
railroad.  He  testified  It  was  down  ^rnde 
for  three  qoarter^  of  a  mile  coininc  eant 
towards  the  depot  fruoi  the  west,  from  a 
bait  to  three  fourths  of  a  mile.  A  person 
could  see  tbe  town  from  n  point  about 
cue  mile  west  very  distinctly.  Then,  us 
you  approach  the  town,  yoo  come  to  a 
little  sag  In  tbe  road.  Too  can  stand  at 
tbe  point  of  tbe  wreck  and  see  the  eleva- 
tion, but  not  the  rond  beyond.  From  La- 
monteyoucan  see  places  beyond  the  ele- 
vation. He  testified  that  passenger  trains 
like  the  one  deceased  was  pulling  usually 
passed  the  station  without  stopping,  un- 
less they  had  paasungers  for  tbe  station. 
He  also  testified  that  standing  at  tbe  west 
end  of  tbe  switch,  where  the  accident  oc- 
curred, you  eould  have  seen  an  engine 
with  a  headlight  burning  a  mile  distant, 
and  an  engineer  coming  from  tbe  west 
could  have  seen  the  headlight  of  an  engine 
standing  on  the  track  at  tbe  switch,  for  a 
half  mile,  anyway.  He  bad  lived  in  La- 
montelO  years,  about  60  feet  from  tbe  rail- 
road track,  and  had  never  seen  a  freight 
go  through  tbe  town  at  night  without  a 
beadiigbt  l>nrning.  Mr.  Barnett  corrobo- 
rated Dr.  Walker  as  to  the  grades.  He 
thought  an  engineer  coming  from  the 
west  could  see  another  locomotive  at  the 
switch  as  soon  as  be  reached  tbe  summit 
of  tbe  hill  beyond  Lamonte,  a  mile  and  a 
balf  distant.  "There  Is  nothing  to  ob- 
struct tbe  view  there  for  some  distance 
west  of  the  west  end  of  the  switch.  It  Is 
wholly  unobstructed  for  a  quarter  of 
mile.  This  was  oil  of  plaintiff's  oral  evi- 
dence. Plaintiff  put  in  evidence  defend- 
ant's time-table  or  schednle  In  force  at  the 
time,  under  which  this  passenger  train 
No.  4  was  running  on  tbe  MisHOuri  Pa- 
cific Railroad,  showing  that  the  train  on 
which  Engineer  Smith  was  killed  was  run- 
ning as  the  second  section  of  No.  4,  and 
was  due  In  Lamonte  at  11:42  tbat  night, 
and  tbat  trains  marked  with  a  red  dag- 
ger indicated  that  they  did  not  atop  at 
stations  for  passengers,  and  this  second 
section  otNo.4waB  so  marlted;  and  show- 
ing, alno,  that  trains  or  stations  marked 
with  large  figures  denote  meeting  and 
passing  of  trains,  and  that  Laradnte  was 
not  so  marked  with  large  flgnres,  and  that 
tbe  second  section  of  train  No.  4  was  not 
required  by  this  schedule  to  stop  at  La- 
monte: that  Knob  Noster,  the  station 
west  of  Lamonte,  was  the  passing  sta- 
tion, and  tbe  train  did  not  stop  after  leav- 
ing tbat  point  till  it  reached  Sedalia.  It 
also  appeared  that  this  section  was  re- 
quired by  scbedule  to  run  10  minutes  be- 
hind the  time  of  first  section,  and  was  fan- 
ning on  schedule  time,  without  special  or- 
ders that  night. 

Defendant  offered  a  demurrer  to  the  evi- 
dence, which  was  overruled,  and  defend- 
ant excepted.  Thereupon  tbe  defendant 
called  Fred  WilllHras,  tbe  engineer  of  the 
freight  train  with  which  deceased  coUid- 
(hI,  being  the  third  section  of  freight  train 
No.  85.  He  arrived  at  Lamonte  at  11:15 
v,208.w.na26— 57 


tbat  night,  and  pulled  in  on  north  switc1» 
or  passing  track.  Another  freight  came 
ill  and  took  south  switch.  Then  another 
freight  followed  hira  In  on  north  switco- 
about  11:30.  This  left,  b<iwever,  about 
two  cars  of  the  last  freight  ou  the  loalD 
track  at  the  east  end  of  the  switch.  The 
first  section  of  passenger  train  No.  4  wa» 
due  and  arrived  at  Lamonte  about  11 :34, 
After  it  came  pnst  the  west  switch  Wil- 
liams pulled  his  freight  west  of  tlie  switcl* 
on  the  main  track,  so  as  to  permit  sectioi* 
I  of  passenger  No.  4  to  proceed  on  lt»- 
way  east.  He  testified :  "  Before  I  pulle<t 
onto  the  main  line,  I  sent  out  a  flagman. 
He  opened  the  switch,  and  went  out  west 
on  the  track  with  signals,— a  flag  and  a 
white  light.  There  was  an  engineer  riding 
with  me  learning  the  road,  and  IbIro  gave 
him  a  red  lamp,  and  aslced  him  to  follovr 
the  head  brakeman  and  give  it  to  bim."' 
He  saw  this  mnn  with  the  red  light  pro- 
ceed west  on  tbe  track  until  he  met  the- 
second  section  of  No.  4;  be  Judged  500  t<» 
700  yards.  Tbe  engineer  in  charge  of  the 
second  Rectlon  made  no  Htop,  did  not  no- 
tice tbe  signals,  and  witness  ]ump'>d  from 
his  engine,  and  was  eanght  and  disabled 
for  sometime.  He  testifier  tbat  tbeswitclk 
signal  of  danger  was  shown  in  addition' 
to  the  two  he  sent  forward,  and  that  hls- 
headllght  was  burning,  and  that  it  could 
be  seen  for  a  mile  and  a  half;  there  wai* 
nothing  to  obstruct  the  view.  He  also 
testified  tbat  the  second  section  was  only 
7  or  8  minutes  behind  section  1,  instead  of 
10  minutes.  His  engine  carried  red  lights^ 
—danger  signals.  He  testified  that  the 
red  light  at  the  switch  was  a  signal  that 
tbe  switch  was  open,  and  this  could  have 
been  seen  a  third  of  a  mile  away;  and  if 
Smith,  the  deceased  engineer,  had  beeo^ 
looking  ahead,  becould  have  seen  these  red 
lights,  and  conld  have  told  that  the  switcl» 
was  open,  at  least  a  third  of  a  mile  dis- 
tant, and  could  have  stopped  his  train  at 
full  speed  In  a  quarter  of  a  mile  or  less^ 
Williams  testifies  that  thegrade  tora  third- 
of  a  mile  west  of  Lamonte, coming  east,  is 
an  up  grade,— "a  pretty  hard  grade. "  He 
testified  that  be  would  have  hud  his  train 
back  on  tbe  switch  In  less  than  a  minute;^ 
bad  begun  to  move  back  when  he  discov- 
ered Smith  did  not  intend  to  stop.  Mssee- 
A very,  who  had  been  an  engineer  36  years, 
and  had  run  an  engine  over  this  road  for 
16  years,  and  Thomas  Woods,  an  engineer,, 
who  had  been  on  the  road  20  years,  cor- 
roborated Williams  in  regard  to  thegrade,. 
and  the  ability  to  see  an  engine  standing: 
on  the  track  from  a  mile  to  u  mile  and  at 
balf  distant.  They  both  say  that  there  is 
a  switch  signal  at  Lamonte,  and,  when 
tlie  iinltch  is  open,  it  displays  a  red  lights 
a  signal  of  danger,  which  can  be  seen  » 
third  of  a  mile  away.  All  of  the  three  en- 
gineers testified  that  it  was  not  unusual' 
for  more  trains  to  meet  at  a  station  than 
could  be  puton  theswitch  and  side  tracks, 
and  in  such  a  case  tliey  resorted  to  this- 
method  of  sawing  by  each  other.  The 
following  rules  for  tbe  conduct  of  trains 
were  shown  to  have  been  in  force  at  tbe 
time:  "Kules  of  conductors,  engineers, 
and  trainmen:  No.  11.  All  trains  and  en- 
gines must  approach  stations  and  water 
tanks  under  control,  expecting  to  find  an-^ 
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other  train  occupyioK  main  track.  Tbis 
applies  also  to  8idin»;s  whera  tlie  view  is 
obstructed  and  anottier  train  is  or  maybe 
expected.  Engineers  will  run  very  care- 
fully by  all  switches,  and  see  ttiat  tbey  are 
set  right.  They  will  guard  agulnst  acci- 
dents likely  to  occur  from  stocic  beiug  on 
tile  track,  iind,  when  stock  is  killed  or  seri- 
ously injured,  report  the  fact  to  the  stock 
agent  or  superintendent  at  the  end  o(  the 
tripiglviag  bim  kind  of  stock  and  lofrulity, 
as  near  as  possible."  "No.  17.  Passenger 
trains  will  pass  all  stations  at  which  they 
4lo  not  stop  at  a  reduced  speed.  Passen- 
ger trains  will  occupy  main  track  at  sta- 
tions where  they  take  meals.  No.  18. 
Trains  must  not  arrive  at  stations  annec- 
essarlly  ahead  of  time,  but  are  expected 
to  use  their  time  in  ranniog.  Conductors 
and  en'xineerg  of  nil  trains  when  running 
under  orders  ranst  atop,  at  meeting  points, 
HTXii  know  that  the  train  met  In  the  one 
specified  in  the  order.  Time-table  passen- 
ger trains  meeting  a  passenger  train 
must  learn  positively  what  train  it  is; 
and  time-table  freight  trains  meeting  a 
freight  train  must  learn  positively  what 
train  it  Is."  The  defendant,  at  the  close 
ol  the  case,  again  recinested  the  court  to 
austain  a  demurrer  to  the  evident^e,  which 
tlie  court  refused.  The  Jury  returned  a 
verdict  for  plain  tiff,  and  defendant  appeals. 
The  material  and  Important  question 
in  this  cnse  is  the  propriety  of  refusing  the 
demurrers  to  the  evidence,  and  we  are  re- 
<|nired  to  examine  the  evidence  to  se«  If 
there  was  sufflcient  testimony  to  jnstify 
the  submission  of  the  case  to  the  Jury, 
ijoroe  of  the  allegations  of  thepetition  can 
be  easily  disposed  of.  The  averment  tlint 
this  was  "the  fast  mail  trnln^was  not 
sastnined  by  a  word  of  testimony.  On 
the  contrary,  the  whole  evidence  shows 
that  plaintiff's  husband  was  engineer  of 
the  second  section  of  the  regular  passenger 
train,  that  was  running  on  schedule  time, 
and  without  special  orders.  And  with  the 
failure  to  prove  tbis  was  the  fast  mall 
train  also  fails  the  allegation  dependent 
opon  it,  "that  the  fast  mall  was  entitled 
to  the  right  of  track,  in  preference  to  all 
other  trains."  This  averment  will  not 
cover  any  other  train,  because  of  its  re- 
striction to  that  train  alone,  and  clearly 
was  not  proven  as  to  the  train  of  which 
<deceased  was  engineer.  Equally  nnproven 
is  the  statement  that  the  deceased  wag  re- 
'QUlred  to  go  through  the  town  of  Lamonte 
that  night  "at  full  speed."  There  was  no 
proof  tending  to  prove  this  fact.  There 
was  proof  that  the  train  was  not  required 
to  stop  there  unless  it  had  passengers  for 
that  Rtatlun.  but  this  is  very  different  from 
A  rule  compelllDg  him  to  go  through  a  sta- 
llion at  full  speed.  This  part  of  the  peti- 
tion was  drawn  with  the  view  that  the 
«ngineer  in  charge  of  the  fast  mail  might 
disregard  the  ordinary  rules  of  prudence 
and  caution  essential  to  the  safety  of  every 
train.  No  such  rule  or  regnlation  was 
offered  iu  evidence,  and  it  is  incredible  tbnt 
any  company  charged  with  the  safe  and 
«arefnl  trnnsportation  of  human  beings 
would  promulgate  such  a  rnie.  In  the 
absence  of  such  rules,  the  law  imposes  up- 
on every  engineer  the  exercise  of  judgment, 
flklll,  and  diligence  in  runniug  hia  engine; 


and,  though  he  may  have  what  is  termed 
"the  right  of  way."  he  is  not  Jastifled  in 
running  his  train  as  if  no  other  train  was 
on  the  road,  nor  can  he  shut  his  eyes  to 
the  fact  that  at  tbe  various  stations  there 
are  side  tracks  and  passing  tracks,  con- 
nected by  switches  to  the  main  track, 
that  may  be  open,  and  that  it  must  often 
happen  that  other  trains  are  delayed  from 
one  cause  or  another,  and  maybe  upon 
hia  track  from  unavoidable  accident  or 
delays.  On  tbe  contrary,  tbe  law  requires 
him  to  keep  a  lookout  ahead  on  bis  track 
for  obstructions  and  misplaced  or  open 
switches.  In  this  case  the  plaintiff  did 
not  show  tiie  rules  governing  engineers  In 
this  regard,  but  the  defendant,  without 
objection,  did,  and  these  rules  expressly 
required  that  all  passenger  trains  should 
pass  ail  stations  at  which  they  were  not 
require<l  to  stop  "at  a  reduced  rate  of 
speed,"  thus  negativing  the  allegation  io 
tbe  petition  that  they  were  required  to  go 
through  "at  FulJ  speed." 

The  remaining  allegations  charge  that 
while  running  said  engine,  on  that  night, 
without  any  warning,  he  ran  Into  a 
freight  train  that  had  been  negligently 
placed  on  the  main  track  at  Lamonte.  It 
cannot  be  maintained  that  it  Is  negligent 
tor  the  company  to  send  out  as  many 
trains  as  its  business  and  duty  to  the  pub- 
lic require.  PlaintitT's  connsei  argues 
that  it  was  negligence  perse  to  permit 
three  freight  trains  to  reach  this  station 
of  LamoBte  at  one  time.  We  do  not  so 
understand  the  law.  The  defendant  had 
aright  to  run  as  many  trains  as  the  exi- 
gencies of  its  business  demanded,  provided, 
always,  it  adopted  proper  regnlations  in  so 
doing  for  the  protection  of  its  employes; 
BO  that  tbe  real  question  in  this  case  is  not 
whether  defendant  had  more  trains  that 
night  at  Lamonte  than  the  side  tracks 
would  conveniently  hold,  and  leave  the 
main  track  unobstructed,  but  whether, 
when  It  was  found  these  trains  had  all 
been  stopped  there,  and  the  passenger 
trains  were  thus  deprived  of  the  right  of 
way  Intended  by  tiie  regular  schedule, 
proper  precautions  were  taken  for  tbesafe- 
ty  of  those  running  the  passenger  trains, 
and  their  passengers.  The  evidence  in 
chief  on  the  part  of  the  plaintiff  tending  tu 
show  uegliKence  in  this  regard  rested 
solely  In  the  facts  shown,  that  the  second 
section  of  which  plaintiff's  husband  was 
engineer  was  not  required  by  the  schedule 
to  stop  at  this  station  unless  he  had  pas- 
sengers for  it,  and  the  fact  that  the  nigbt 
was  dark  and  rainy,  and  the  fact  of  tlie 
collision  with  the  freight  train.  Did  these 
facts  make  a  prtma  fade  case?  We  think 
not.  Suppose  this  freight  train  had  not 
reached  Lamonte,  but,  owing  to  sume  ac- 
cident to  the  engine,  it  bad  been  compelled 
to  stop  between  Dresden  and  Lamonte; 
would  it  have  been  snfticient  for  plaintill 
to  have  shown  the  collision  and  rested? 
We  hold  not.  On  the  contrary,  it  would 
have  devolved  upon  her  to  hare  shown 
that  her  husband's  train  rushed  upon  it 
without  signals,  and  her  husband  neither 
saw,  nor  by  ordinary  care  could  bace 
seen,  the  headlight  of  tbe  freight  in  time 
to  have  saved  himself  and  bis  train  from 
the  eoUision.    Here  ootblna  was  shown 


Digitized  by 


Google 


Ky.) 


BRET  9.  BARBOUR. 


899 


hot  the  scliedule  and  the  collision.  Nor 
(]i<l  plaintiff  show  that  her  huHband  came 
to  the  station  on  hlsscliedule  time.  This 
la  a  very  Bl{;niHfant  fact.  While  he  was 
entitled  to  a  right  of  way,  other  opera- 
tives, alao  aware  uf  his  schedule  time, 
might  well  undertake  to  move  their 
trnlns,  relying  on  the  fact  that  be  would 
not  run  ahead  of  time.  Viewing  thla  evi- 
dence altogether,  and  conceding  to  the 
plaintiff  every  Inference  that  can  legiti- 
mately be  drawn  from  It,  we  must  hold 
It  was  insofficlent  tojnstlfy  Its  subwUsion 
to  the  jury.  Standing  alone,  the  facts 
provenwere  consistent  with  an  entire  ab- 
sence of  negligence  on  the  part  of  defend- 
ant, and  by  the  law  of  this  state  negli- 
gence is  a  tact  to  be  alleged  and  proven. 
There  is  no  presumption  of  negligence  of 
the  company  in  favor  of  Its  own  employe 
ari!ilng  from  mere  proof  of  the  collision. 
That  presumption  Is  In  favor  of  pansen- 
gers  alone,  and  Is  bosed  upon  public  poli- 
cy. The  cases  cited  by  respondent  were 
all  parisenger  cases,  and  are  entirely  Inap- 
plicable to  this  case. 

But  the  point  Is  made  that  the  defend- 
ant's evidence  aided  the  plaintiff's  case. 
That  evidence  showed  that,  by  the  rules, 
trains  were  forbidden  to  arrive  at  sta- 
tions ahead  uf  time,  and  "all  trains  and 
engines  most  approach  stations  and  wa- 
ter tanks  under  control,  expecting  to  find 
another  train  occupying  main  track." 
"Engineers  will  run  very  carpfiilly  by  all 
switches,  and  see  that  they  are  set  right." 
That  evidence  further  showed  thnt  Wil- 
liams, the  engineer  in  charge  of  the  freight 
train,  before  pulling  his  engine  out  on  the 
main  track,  knowing  that  the  second  sec- 
tion was  soon  due,  sent  out  hlHbrakeman, 
whu  turned  the  switch  signal  and  dis- 
played a  red  light,  the  signal  of  danger, 
and  this  switchman  was  sent  forward  to 
flag  the  deceased  engineer's  train.  Not  on- 
ly this,  but  Williams  sent  another  engi- 
neer, who  was  Id  the  cab  with  him,  for- 
ward, with  a  red  light,  and  saw  this  man 
proceed  with  this  red  light  right  on  the 
track  west,  at  least  500  yards,  until  the 
deceased's  train  forced  him  to  leave  the 
track.  In  addition  to  these  signals,  the 
freight  train  stood  out  on  the  main  track 
facing  west,  with  a  headlight  burning. 
Two  other  old  engineers,  who  bad  run  on 
tbts  part  of  the  road  from  16  to  20  yearn, 
testified  that  an  engineer  coming  east 
could  see  the  headlight  of  this  engine 
standing  at  the  Hwlton  lorn  mile  and  half; 
that  they  could  see  the  switch  signal  for 
a  third  of  a  mile;  that  they  could  stop  a 
train  at  full  speed  in  a  quarter  of  a  mile. 
The 'evidence  farther  showed  that  deceased 
gave  no  sign  of  having  seen  any  of  these 
various  signals.  He  did  not  slacken  his 
speed  in  the  slightest,  but  ran  his  train  at 
full  speed  Into  the  freight,  and  was  killed. 
The  evidence  also  tended  to  show  that  he 
was  from  two  to  three  rolnntes  ahead  of 
time,  if  the  deceased  had  looked  ahead 
of  him,  at  any  time  after  leaving  the  sum- 
mit of  the  hill.  It  la  hard  to  comprehend 
bow  be  conid  have  failed  to  see  the  head- 
light, and,  as  he  drew  nearer,  how  be 
could  havA  avoided  seeing  the  switch  sig- 
nal placed  there  for  bis  protection.  It 
4oes  Mem  to  m  that  the  defendant  added 


nothing  whatever  to  plaintiff's  case  by  its 
evidence,  and  the  demurrer  to  theeviclence 
should  have  been  sustained.  For  refuslug 
to  sustain  it,  tb9  judgment  Is  reversed. 
All  concur. 


Bret  ▼.  Bahbour  et  at. 

(Court  of  Appeals  of  Kentiicky.  Jan.  14,  1893.) 
IIoBTOAOS — What  Coxstitotks— Absolute  Deed. 
Land  belonging  to  pl&intiffB'  intestate 
waa  sold  for  a  debt,  and,  before  the  sale  was 
confirmed,  the  purchaser,  M.,  agreed  to  sell  his 
lights  under  the  sale  for  a  sum  which  plaintiffs 
arranged  to  borrow  from  defendant.  It  was 
agreed  that  M.  should  transfer  his  bid,  and 
have  the  deed  made,  to  defendant,  as  security 
for  the  loan,  which  was  done.  Htld,  that  plain- 
tiffs were  entitled  to  redeem  the  property  on 
payment  of  the  loan. 

Appear  from  circuit  court,  Daviess  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Maud  Barbour  and  others 
against  J.  W.  Brey.  From  a  judgment 
forplalntlffs,  defendant  appeals.    Affirmed. 

H.  M.  Haakins,  for  appellant.  W.  T. 
Owev,  for  appellees. 

Bknnett,  C.  J.  Mrs.  O'Brien,  citizen  of 
Louisville,  Ky.,  died  In  that  city.  She  left 
a  will  devising  her  estate  to  the  appellees, 
which  consisted  mainly  of  a  house  and  lot, 
worth  about  f 800,  situated  in  the  city  of 
Owensboro.  Ky.  Chris  Miller,  being  a 
creditor  of  Mrs.  O'Brien,  instituted  an  ac- 
tion In  equity  In  the  Louisville  law  and 
equity  court  for  the  purpose  of  having  said 
house  and  lot  subjected  to  the  payment  of 
bte  debt.  Judgment  was  rendered  In  said 
action  for  the  sale  of  said  property  to  pay 
Miller's  debt.  The  marshal  of  the  city  of 
Louisville  sold  It,  pursuant  to  the  judg- 
ment, and  Miller  purchased  it  at  the  price 
of  $-300.  The  most  of  the  appellees  were 
proceeded  against  In  Miller's  action  as 
nonresidents  of  tliestate,  when  In  fact  tbey 
were  residents  of  the  state.  After  the  sale 
was  made  to  Miller,  but  before  It  was  con- 
firmed, the  appellees,  hearing  for  the  first 
time  of  proceudlngs  to  subject  their  land 
to  sale  and  Its  sale,  set  about  to  have  the 
judgment  and  sale  set  aside,  upon  the 
ground  that  tbey  were  not  before  tba 
court,  and  the  judgment  and  sale  were 
therefore  void.  Miller,  hearing  of  the  pro- 
posed proceeding,  and  doubtless  reall^slng 
the  troth  of  the  appellees'  contention,  pro- 
posed to  them  that,  if  they  would  give  him 
the  sum  of  $200  as  a  compromise,  he  would 
transfer  his  bid  to  them,  to  which  they 
agreed,  bnt  they  did  not  have  the  money; 
and  Mr.  Carico,  an  attorney,  who  bad 
money  in  his  hands  belonging  to  the  ap- 
pellant, as  bis  agent,  to  loan  out  at  his 
discretion,  and  who  was  alao  acting  forthe 
appellees  as  their  attorney,  agreed  that  be 
would  loan  the  appellees  the  necessary 
money,  as  the  agentof  the  appellant,  to  ef- 
fect said  agreement;  and  that  Miller  should 
transfer  his  bid  to  the  appellant,  and  the 
deed  should  be  made  to  him  to  secure  tba 
payment  of  the  money.  The  transfer  was 
made,  and.  after  the  confirmation,  the 
deed  was  made  pursuant  to  the  agree- 
ment; but  the  transfer  and  deed  were,  up- 
on their  face,  absolute.    After  awhile,  tba 
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appelleefi  sold  the  property  for  f  SOn,  and 
tendered  the  appellant  the  said  9200,  and 
Interest;  but  be  refased  to  take  It,  upon 
the  erouiid  that,  by  readon  of  the  traa»rer 
and  deed,  the  property'  belonged  to  blin 
absolately.  The  agreement  Indicated,  and 
the  appellant's  aaaeut  thereto,  1r  estub- 
llHhed.  He  contends,  however,  that  the 
agreement  is  within  the  Htatutc;  of  frauds 
and  perjuries,  and  he  Is  not  bound  by  it. 
Mow,  It  is  well  settled  that  an  aliHolute 
eonveyance  of  real  estate  may  be  shown 
to  be  a  mortgage,  and  It  will  be  given 
that  effect.  Therefore,  if  Miller  had  given 
the  appellant  the  transfer  and  deed  both. 
Intending  tbeni  to  secure  the  payment  of 
money  loaned  to  Miller,  there  is  no  doubt 
that  they  would  have  been  construed  as  a 
mortgage,  and  Mtfler's  right  to  redeem 
would  be  beyond  question;  but,  instend, 
be  gave  tbe  same  documents  to  the  appel- 
lant as  a  mortgflge,  tn  securethe  payment 
of  tbe  debt  of  others,  with  tbe  understand- 
ing and  aiireement  that  they  might  re- 
deem. Such  an  agreement  does  not  come 
within  the  statute  of  frauds,  because,  in 
tact,  there  has  been  no  sale  of  the  land, 
but  only  a  mortgage,  a  satisfaction  of 
which  may  be  controlled  by  an  agreement 
in  parol.  Besides,  the  appellees  were 
never  legally  divested  of  their  title,  and 
the  arrangement,  although  verbal  as  to 
them,  was  simply  to  remove  a  cloud  upon 
their  title,  and  they  ought  to  be  allowed 
to  redeem.    Tbe  Judgment  is  affirmed. 


Pbbnix  Ins.  Co.  or  Brooeltn  t.  Coomrb. 
(Court  of  AppetiU  <tf  Kmtutky.    Jan.  12,  1893. ) 

IHSUBAKCB— COXDITIOSS— InCHEASB  OF  RI8K— AF- 

PLicATioK — Concealment. 

1.  An  iiuarance  company  cannot  citdm  ex- 
emption for  I088  on  accoxmt  of  increased  risk  due 
to  a  chan^  in  an  Insured  building,  when  the 
proof  shows  that  the  chance  was  known  and 
appoved  by  the  agent,  and  the  company,  instead 
or  canceling  the  policy,  hud  even  offered  to  re- 
duce the  premium,  as  for  lessened  risk. 

2.  The  fact  that  an  applicant  for  insurance, 
who  is  asked  merely  whether  there  is  a  mort- 
gage on  the  property,  responds  in  the  negative^ 
without  disclosing  a  pnrdiase-money  lien,  does 
not— there  being  no  lack  of  good  faith,  and  the 
lien  not  being  material  to  the  risk-lender  void 
the  insurance. 

Appeal    from     circuit    court,    Daviess 

county. 
"Not  to  be  ofRclally  reported." 
Action    by  S.   P.  Coomes    against    tbe 

Pheniz   luRurance  Company  of  Brooklyn, 

N.  Y.    Judgment  for  plaintiff.    Defendant 

appeals.    Affirmed. 
Weir,   Weir  &    Walker,  for  appellant. 

Sweeney,  Ellis  Jt  Sweeney,  tor  appellee. 

Pkyor.  J.  This  Is  an  action  against  the 
Phenix  Insurance  Company,  by  the  appel- 
lee, to  recover  the  value  of  property  in- 
sured, by  reason  of  its  destruction  by  fire. 
The  company  filed  Its  answer,  alleging  by 
way  of  defense  affirmative  matter,  upon 
whirh  an  issue  was  Joined;  and,  the  law 
and  facts  having  been  submitted  to  the 
court,  a  Judgment  was  rendered  for  tbe 
pinlntitl. 

The  policy  provides  that  in  case  of  loss 
the  insured  shall  forthwith  give  notice  in 
writing  to  tbe  company.    The  notice  was 


not  forthwith  given,  or  any  excom  made 
for'  not  giving  It,  when  the  fire  took 
place,  on  tbe  13tb  of  November,  and  proof 
of  loss  was  not  presented  until  tbe  IDth  of 
January  following.  There  was  no  demur- 
rer to  tbe  petition,  and  no  such  issue 
raised  by  tbe  answer,  but  au  issue  formed 
that  tested  alone  the  merits  of  the  defense, 
and  therefore  the  question  as  to  notice  wus 
waived;  and,  if  not.  In  the  case  of  Insur- 
ance Co.  V.  Downs,  (Ky.)  13  S.  W.  Bep. 
882,  It  was  held  that  tbe  proof  of  loss  was 
a  condition  precedent  to  the  creation  ot 
the  liability,  and,  if  the  failure  to  give  tbe 
notice  had  been  placed  in  Issue,  the  ores- 
entatlon  of  the  proufs  of  loss  within  a 
reasonable  time  would  have  been  suffi- 
cient. 

The  company  relies  on  a  change  made  of 
the  buildings  by  the  owner  alter  the  in- 
surance that  increased  tbe  risk,  and 
claims  exemption  from  liability  on  that 
account,  when  the  proof  shows  that  the 
manner  of  the  change  of  the  building  wn» 
made  known  to  the  agent  of  the  company 
and  hH  approved  it,  and  this  was  to  tear 
down  or  remove  the  ell,  and  erect  a  new 
one  In  Its  stead,  covering  the  new  ell  with 
tin  instead  of  shingles.  The  agent  made 
an  indorsement  on  the  policy  that  tbe 
Insured  could  make  repairs,  evidently  for 
the  purpose  of  assuring  the  owner  that 
tbe  repairs  might  be  made  as  suggested 
by  him. 

The  bnlldings  stood  upon  c  tract  of  140 
acres  of  land  owned  by  tbe  appellee,  with 
a  lien  for  tbe  purchase  money  amounting 
to  f600.  Tbe  question  being  asked  by  the 
agent,— II  there  was  any  mortgage  on  the 
property,— the  owner  responded,  "No;" 
and  it  is  claimed  that  the  failure  to  state 
that  a  lien  existed  for  tbe  f600  made  void 
the  Insurance.  It  is  evident  that.  If  the 
fact  of  the  lien  had  been  disclosed,  it 
would  not  have  been  material  to  tbe  risk, 
and  that  any  prudent  agent  or  company 
would  have  made  the  insurance;  and  pre- 
senting the  question  to  the  owner,  as 
found  In  tbe  application,  as  to  all  liens  or 
Incumbrances,  a  failure  to  notify  the  com- 
pany of  tbe  lien  for  $600  would  not  have 
forfeited  the  policy,  as  it  was  not  material 
to  the  risk.  Insurance  Co.  v.  Wigglntnn, 
(Ky.)  12  8.  W.  Rep.  668.  There  must  be  a 
want  of  good  faith  in  such  representa- 
tions, and  it  is  where  the  nature  of  tbe 
lien  is  such  as  that  au  ordinarily  prudent 
ageut  would  not,  under  the  circumstances, 
have  Issued  the  policy  that  it  would  be 
held  void.  In  fact,  the  agent  in  this  case 
seems  to  have  written  answers  to  all  the 
questions  upon  bis  own  knowledge,  and 
the  court  has  so  found,  as  a  matter  uf 
fact,  except  as  to  the  lien;  and  there  tbe 
only  question  asked  the  plaintiff  was,  "Is 
there  a  mortgage  on  the  land  ?  "  This  the 
court  also  found  as  a  fact,  bnt,  as  already 
said,  if  the  Hen  bad  been  disclosed  tha 
contract  of  insurance  would  have  been 
entered  Into.  Tbe  appellant  knew  tbnt 
this  building  had  been  changed,  and  bad 
the  power,  if  it  saw  proper,  to  cancel  the 
policy  at  any  time,  by  reason  of  an  express 
stipulation  to  that  effect,  but.  Instead  of 
doing  so,  proposed  to  reduce  the  rate  of 
insurance  upon  property  that  had  In- 
creased in  value  by  reason  of  the  repairs. 
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«nd  th«  probability  of  Its  betnK  destroyed 
by  fire  leeaened  by  the  ItnprovementB 
made.  There  wan  no  fraud  or  conceal- 
ment of  facta  Bhown  to  exist,  with  a  view 
of  practicing  deception  on  the  company, 
bat  the  Insurance  effected  hy  aii  agent, 
who  knew  the  value  of  the  property,  al- 
thougb  be  valued  the  land  at  a  much 
higher  price  than  the  owner  wonid.  If 
«8lled  on  to  make  the  valuation.  The  In- 
ducement to  preserve  the  property  was 
greater  on  the  part  of  the  owner  after  he 
had  improved  It  than  before.  The  burn- 
ing of  the  bouses  left  the  llenholder  more 
land  than  would  satisfy  the  lien,  and  the 
insured,  from  all  the  facts  In  the  case, 
acted  in  the  best  ol  faith,  and  neither  he 
nor  the  company's  agent  has  wronged 
the  company;  and  the  latter  ought  not, 
under  tbe  circumstances,  to  be  released 
from  Its  undertalting. 
Judgment  below  aSBrmed. 


Norman,  State  Auditor,  v.  Kbntcckt 
Board  of  Managers  or  World's  Co- 
lumbian Exposition. 

{Court  of  Appeals  of  Kentucku.    Deo-  0, 189a>) 

Apphopbiation   fob   Wob];j>'s   Fair   Exhibit  — 

C0X8T1TUT10NAI.1TT  OF  Act — Additob's  Riobt 

TO    Contest  —  EsiCTMENT  and  AFPiiorAL  o» 

Bill— Plkadino— Admissions  bt  Demdbbek. 

1.  Under  Const,  f  230,  providing  that  "no 
money  shall  be  drawn  from  the  state  treasury 
except  in  pursuance  of  appropriations  made  by 
law,"  and  Gen.  St.  c.  6,  art.  1,  J  6,  forbidding  the 
issue  by  the  auditor  of  a  warrant  upon  the 
treasury  "unless  the  money  to  pay  the  same 
has  been  appropriated  by  law,"  the  auditor  has 
the  right  to  question  the  validity  of  an  appro^ 
priatlon  act  under  wlilch  he  la  called  on  to 
order  the  payment  of  money. 

2.  An  appropriation  "for  the  collection  and 
exhibition  of  the  resources  and  evidences  of  the 
proffress  of  the  stnte  of  Kentucky  at  the 
World's  Fair  Columbian  Exposition  of  1893," 
being  far  a  public  pnrpoee,  is  wiOiin  the  power 
of  the  logislature. 

3.  Such  an  appropriation  of  money,  to  be 
expended  by  commissioners  appointed  for  the 
purpose,  is  not  a  loaning  of  the  credit  of  the 
state,  as  forbidden  by  the  constitution. 

4.  Under  Const,  f  46,  providing  that  no  act 
or  resolution  for  the  appropriation  of  money  or 
the  creation  of  a  debt  sliall  Itecorae  a  law  un- 
less, on  its  final  pasaase,  it  receive  the  votes 
of  a  majority  of  all  the  members  elected  to 
each  house,  the  vote  to  be  taken  by  yeas  and 
nays  and  entered  in  the  journal,  it  is  necessary, 
where  a  bill  originating  in  the  senate  is  amend- 
ed in  the  bouse,  that  the  amendment  be  con- 
curred in  by  the  senate,  on  a  yea  and  nay  vote, 
by  a  ma_jority  of  all  the  members. 

5.  A\  here,  on  petidon  for  mandamus  to 
compel  the  state  auditor  to  pay  money  und^ 
an  appropriation  bill,  he  alleges  In  his  answer 
facts  connected  with  the  bill's  passage  which, 
If  true,  show  that  it  did  not  receive  the  vote 
required  by  the  constitution,  petitioner,  by  de- 
murring to  the  answer,  admits  the  tmtili  of 
those  allegations,  and  cannot  allege  want  of 
power  in  the  court  to  go  Iwhlnd  the  enrollment 
of  the  act  by  considering  the  facta  set  out  io 
tlie  answer.    Pryor,  J.,  dissenting. 

Appeal  from  circuit  court,  Franklin 
«onnty. 

"To  be  offlcially  reported." 

Petition  tormandainaa  by  the  Kentucky 
Board  of  Managers  of  the  World's  Colnin' 
bian  Exposition  agalnat  L>.  C.  Normwi, 


state  auditor,  to  compel  tbe  issuance  of  a 
warrant  on  the  state  treasurer.  From  a 
judgment  granting  the  writ,  defeudant  ap- 
peals.   Reversed. 

Knotty Edden,  Wm.  Oopbe},&n6  Helm  A 
Brace,  lor  appellant.  Humphrey  &  Davie 
and  W.  P.  D.  Bash,  for  appellee. 

IJOLT,  C.  J.  The  questions  In  this  case 
are  of  supreme  Importance.  The  presi- 
dent of  the  Ktate  Boar<]  of  Managers  of 
the  World's  C<dumbiun  Exposition  pre- 
sented a  proper  order  to  the  appellant,  tbe 
state  auditor,  for  a  warrant  upon  the 
state  treasurer  for  a  portion  of  the  ?1()0,- 
000  claimed  to  have  been  appropriated  by 
an  act  of  tbe  legiKlature  to  make  an  ex- 
hibit of  the  resuuivPH  of  our  state  at  the 
exposition.  The  auditor, acting  no  duubt 
from  a  conscientious  desire  to  properly  dis- 
charge his  duty,  and  undar  the  advice  of 
the  attorney  general,  who  is  by  law  his 
legal  adviser  In  such  matters,  refused  it, 
and  this  is  an  action  for  a  maadHmaa 
to  compel  him  to  give  It. 

It  is  said,  la  limine,  that  he  has  no  per- 
sonal interest  in  the  matter,  and,  being  a 
ministerial  officer,  cannot  refuse  to  Issue 
it  upon  the  ground  that  the  legislature 
could  not  couKtttutlonally  make  the  ap- 
propriation, or  that  tbe  act  was  not  con- 
stitutionally passed, — in  short,  that  bis 
only  duty  was  obedience,  and  that  be  has 
no  standing  lu  court,  it  Is  a  general  rule 
that  a  court  will  not  listen  to  one  who 
says  a  legislative  act  is  unconstitutional 
i  unless  his  rights  are  involved,  or  he  has  a 
right  to  question  it.  Section  230  of  our 
new  constitution,  however,  says:  "No 
money  shall  be  drawn  from  the  state 
treasury  except  in  pursuance  of  appro- 
priations made  hy  law;"  and  our  statute 
forbids  the  Issue  by  the  auditor  of  a  war- 
rant upon  the  treasury  "unless  the  money 
to  pay  the  name  has  been  appropriated  by 
law."  Gen.  St.  c.  6,  art.  1,  §«.  lithe  act 
of  the  legislature  be  void  for  want  of  pow- 
er to  pass  It,  or  becauRe  it  was  not  passed 
in  the  manner  required  by  tbe  constitu- 
tion, then  it  Is  not  law;  and  the  auditor 
Is  vested  with  such  power,  and  occupies 
such  a  position,  that  it  is  not  onlj  his 
right,  but  his  duty,  whenever  be  is 
called  upon  to  order  the  payment  of  mon- 
ey out  of  the  treasury,  to  Inquire  whether 
it  Is  being  done  legally.  He  Is,  In  a  cer- 
tain sense,  a  trustee;  and  the  public  inter- 
est requires  that  his  office  should  give  him 
the  right  to  question  the  validity  of  a  leg. 
Islntive  act  under  which,  by  means  of  bis 
warrant,  the  public  money  Is  to  be  ex- 
pended 

The  right  to  the  mandamus  Is  denied 
by  him,  first,  upon  the  ground  that  the 
legislature  bad  nu  power  to  make  the  ap- 
propriation. It  is  urged  that  It  Is  not  for 
a  public  or  governmental  purpose.  Our 
constitution  says  "Taxes  shall  be  levied 
and  collected  for  public  purposes  only.  *  It 
is  often  difficult  to  draw  the  line  wtaicb 
bounds  oonstltutlonal  taxation,  or  to 
determine  whether  tbe  purpose  is  one  in 
aid  of  which  the  taxing  power  may  be  In- 
voked, or  the  money  thus  raised  expended. 
If  it  be  doubtful,  and  the  legislature  has 
seen  proper  to  exercise  the  power,  the  ju- 
diciary sltonld  not  Interfere.    Tbe  doubt  Is 
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then  to  be  solved  in  favor  of  the  leglala- 
tlve  action.  Tbe  object  In  this  instance, 
however,  is  to  exhibit  tbe  resources  and 
progress  ot  the  state.  It  is  not  to  pro- 
mote the  interest  ur  one  or  a  few  individ- 
uals, and  perhaps  incidentally  that  of  tlie 
public;  but  tbe  purpose  is  public  in  char- 
acter, and  calculated  and  intended  to 
benefit  tbe  entire  state.  Oar  legislature 
has  repeatedly,  heretofore,  and  running 
through  many  years,  appropriated  money 
for  like  purposes,  and  its  power  to  do  so 
la  now  (or  the  first  time  qui^stioned.  It 
was  done  in  1876  for  tbe  Centennial  Expo- 
sition at  Pbiiadelpbia,  and  later  for  the 
one  at  Now  Orleans.  This  was  well 
known  to  tbe  fraiuera  of  our  present  con- 
stitution, adopted  In  1891;  and,  bad  tt 
been  intended  to  forbid  the  exercise  of  the 
power  by  tbe  legislature  for  such  purposes, 
it  would  no  doubt  have  been  done,  in  un- 
mistakable terras.  In  our  opinion,  it  con- 
tains no  such  provision.  It  is  not  a  loan- 
ing of  the  credit  of  tbe  state,  and  there- 
fore forbidden  by  it.  Tbe  comniissiunerB 
selected  to  expend  the  money  are  merely 
the  state's  agents  to  do  so,  and  provide 
tbe  exhibit  for  tbe  benefit  of  its  people. 
The  legislature  had  the  power  to  provide 
the  means  for  such  a  purpose,  but  in  do- 
ing BO  was  bound  to  act  In  conformity  to 
tbe  constitution. 

The  troublesome  qneatlon  In  tbe  case  la 
whether  it  has  done  so,  and  what  are  tbe 
duty  and  power  of  this  court  as  the  par- 
ties present  themselves.  The  auditor 
clulmo  that  it  has  not,  and  this  Is  the  sec- 
ond ground  of  his  defense.  Section  46  of 
our  constitution  provides:  "Nu  bill  shall 
become  a  law  unless,  on  its  final  passage, 
it  receives  the  votes  of  at  least  two  fifths 
of  tbe  memliers  elected  to  each  house,  and 
a  majority  of  the  members  voting,  tbe  vote 
to  be  taken  by  yeas  and  nays,  and  entered 
in  tbejiiurnal:  provided,  any  act  or  reso- 
lution for  tbe  appropriation  of  money  or 
the  creation  of  debt  shall,  on  its  final  pas- 
sage, receive  tbe  votes  of  a  majority  of  all 
the  members  elected  to  each  bouse."  Tbe 
act  originated  in  the  senate,  and  passed 
tbat  body,  upon  a  yea  and  nay  vote,  en- 
tered upon  Its  Journal,  by  tbe  required 
majority.  It  tbeo  went  to  the  other  house, 
where,  after  lielng  amended.  It  passed,  up- 
on a  like  vote,  entered  upon  its  journal, 
by  a  like  majority.  It  then  came  back  to 
the  senate,  where  tbe  amendments  were 
concurred  in  without  a  yea  and  nay  vote, 
and  without  tbe  vote  of  a  majority  of  the 
members  elected.  It  Is  conceded  by  the 
counsel  for  tbe  appellees,  and  seems  plain, 
that  this  mode  of  proceeding  did  not  con- 
form to  tbe  constitution.  It  complied 
with  It  In  neither  letter  nor  spirit.  The  ob- 
ject of  the  section  above  cited  was  to  have 
the  assent  of  a  majority  of  all  the  mem- 
bers elected  to  each  bouse  to  all  tbe  pro- 
visions of  the  act,  and  that  thisshould  ap- 
pear b>  a  yea  and  nay  vote  entered  upon 
its  Journal.  If  a  bill,  after  passing  one 
bouse  in  the  proper  manner,  and  then, 
after  amendment,  passing  the  other  house 
in  like  manner,  could  come  back  to  tbe 
house  in  which  It  originated,  and  be 
adopted  by  a  majority  of  those  voting,  or 
a  quorum,  It  would  defeat  this  object, and 
render  tbe  section  inetfectnal.    Let  us  look 


at  it  practically.  An  appropriation  bill  of 
f  100  originates  In  tbe  senate,  and  la  prop- 
erly passed.  It  goes  to  the  bouse,  where 
it  is  amended  by  making  the  sum  f  10,000, 
and  is  then  properly  passed  by  it.  It  re- 
turns to  the  senate  for  concurrence,  and  Is 
adopted,  as  amended,  by  a  majority  of 
those  present,  without  a  yea  and  nay 
vote.  Can  it  be  well  contended  that  this 
would  be  a  compliance  with  the  constitu- 
tion? If  so,  then,  there  being  8S  senators, 
it  would  require  iSO,  or  a  majority  of  them, 
to  pnsB  a  bill  for  a  trifle;  hut,  after  being 
amended  In  tbe  house  so  as  to  perhaps 
bankrupt  tbe  treasury.  It  could  be  con- 
curred in  by  the  senate  by  the  votes  of  11 
members,  or  a  majority  of  a  quorum ;  and 
In  case  ot  the  bouse,  with  Its  100  mera- 
bers.  it  would  require  51  to  pass  the  bill,  it 
It  originated  there,  but  only  26,  or  a  ma- 
jority of  a  quorum,  to  concur  in  It  after  It 
had  been  changed  in  like  manner  by  the 
senate.  Further  illustration  seems  need- 
less. 

It  is  true  it  bas  been  held  that  tbe  "final 
passage"  of  a  bill  means  when  it  first 
passes  the  body,  and  not  when  it  returns 
to  It.  after  amendment,  for  adoption;  and 
it  is  said  that  tbe  constitntlonal  provision 
as  to  the  number  of  votes,  and  the  entry 
of  the  yea  and  nay  vote  on  the  journal, 
does  not  apply  to  amendments,or  the  re- 
ports of  conference  committees.  If  so, 
then,  no  matter  how  material  the  change, 
n  majority  vote  of  a  quorum  may  pass  tbe 
bill.  The  words'flnai  passuge, "as  used  in 
our  constitution,  mean  final  passage. 
They  do  not  mean  some  passage  before  tbe 
final  one.  but  the  last  one.  They  do  not 
mean  the  passage  of  a  part  of  a  bill,  or 
what  Is  first  Introduced,  and  which  may. 
by  reason  of  amendment,  become  the  least 
important.  If  so,  then  the  body  may  pass 
what  is  practically  a  new  bill  in  a  manner 
counter  to  both  tbe  letter  and  spirit  of  the 
constitution.  When  the  bill  was  voted  on 
in  tbe  senate,  as  amended,  and  atterita  re- 
turn from  tbe  house,  there  never  was  any 
further  action  by  the  senate.  It  was  tbe 
final  vote,  and  therefore  its  final  passage; 
and,  being  so,  a  majority  vote  of  all  tbe 
members  elected,  with  an  entry  by  yea 
and  nay  vote  upon  the  journal,  wasnecea- 
snry  to  Its  constltntionalenactnient.  The 
bill,  as  approved  by  the  speakers  of  the 
two  houses  and  by  the  governor,  never 
was  passed  by  the  senate,  by  a  majority 
of  all  Its  members,  nor  by  a  .vea  and  nay 
vote. 

It  Is  said,  however,  upon  tbe  one  aide, 
that,  having  been  enrolled,  signed  by  tbe 
presiding  oRlcer  of  each  house,  and  ap- 
proved by  the  governor,  tbe  act  must  be 
conclusively  presumed  to  have  been  con- 
stitutionally enacted;  that  public  policy 
requires  this  rule,  elseconfuslon  will  result, 
by  our  statute  la  w  being  reduced  from  a 
state  of  certainty  to  one  of  doubt.  Upoa 
the  other  side,  ic  is  urged,  with  equal  abil- 
ity, that  a  priinn  fac/ecase  only  Is  thereby 
presented,  and  that  resort  may  be  had  to 
the  journals  of  tbe  legislature,  which  are 
required  by  the  constitution  to  be  kept, 
and  are  kept,  under  the  supervialon  of  all 
the  members,  as  to  the  trutb  of  tbe  mat- 
ter. Each  position  is  supported  by  numer- 
ous authorities,  and,  wbetber  tbe  one  rule 
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or  the  otber  obtains,  more  or  less  abuHe 
and  danger  may  result.  There  is  some 
dynamite  either  way,  bat  perhaps  not  as 
macli  in  the  latter  as  some  apprehend,  as 
the  party  qoestlonlDg  the  enrolled  and 
appro\'ed  act  must  at  the  outset  over- 
come a  primu  facie  case.  The  tlrst  view  is 
the  English  one,  where  there  Is  no  written 
constitution.  It  has  been  tollowed  by  our 
supreme  court,  and  by  at  least  9  of  the 
supreme  courts  of  tbe  states.  The  weight 
of  authority  in  this  country,  as  declared 
lu  perhugs  as  many  as  19  states.  Is,  how- 
ever, the  other  way.  All  aeree  that  the 
enrolled  and  approved  bill  cannot  be  im- 
penched  by  loose  papern  or  parol  evidence. 
Public  policy  lorhids  It.  Too  moch  mis- 
chief  would  result.  A  review  or  citation 
of  tbe  numerous  cases  Is  unnecessary. 
They  have  been  examined.  The  most,  if 
not  all,  of  them  will  be  found  cited  in  the 
notes  on  pa^e  185  of  Cooley's  Constitu- 
tional Limitations,  and  to  the  caf<e  of 
Field  ▼.  Clark,  143  U.  8.  661,  12  Sup.  Ct. 
Rep.  4U5.  It  is  not  necessary,  however,  to 
a  proper  determination  of  this  case,  to  de- 
cide this  question.  It  would,  at  most,  be 
settling  a  mere  rule  of  evidence,  not  pre- 
scribed by  constitution  or  statute,  and 
subject  to  exception  and  modification  by 
the  courts.  It  it  had  heretofore  been  pre- 
scribed, it  would  not  control  this  rase. 
Here  no  property  rights  have  becomeflxed, 
no  interests  vested,  but  two  parties,  each 
the  agent  of  tbe  state,  are  contending  for 
the  control  of  a  fund,  and  we  must  con* 
aider  this  case  as  it  Is  presented. 

The  court  is  aslted  to  exercise  its  power, 
and  compel  the  auditor  to  comply  with 
an  act  of  the  legislature  which  the  consti- 
tution required  should  he  passed  In  a  cer- 
tain way.  If  the  answer  of  the  auditor 
merely  averred  that  it  was  not  a  law,  or 
denied  its  existence,  nr  that  it  had  not 
been  cnnstitntionally  passed,  this  would 
be  merely  pleading  a  legal  conclusion.  It 
would  need  no  denial.  The  failure  to  do 
so  would  not  be  an  admission  of  its  truth. 
A  court  takes  Judicial  notice  of,  and  deter- 
mines forlt»elf,  the  law.  Ton  cannot  aver 
or  prove  a  public  statute.  Thus,  although 
a  pleading  may  purport  to  state  its  terms 
or  effect,  but  do  so  incorrectly,  a  demur- 
rer does  not  admit  the  averment.  Pennie 
V.  Rets.  132  D.  S.  464, 10  Sup.  Ct.  Rep.  149 ;  In- 
terstate Land  Co.  v.  Maxwell  Land  Grant 
Co.,  130  0.  8.  Ji69,  n  Sup.  Ct.  Rep.  6.56.  Tbe 
court  tries  the  question  as  one  of  law,  aud 
a  demnrreradmits  as  true  only  averments 
of  facts  well  pleaded,  aud  not  legal  con- 
elusions.  Tbe  answer  of  the  auditor, 
however,  sets  out  the  steps  connected 
with  the  passage  of  the  act.  It  states 
what  was  done,  and  what  was  not  done. 
It  avers  the  facts  connected  with  its  pas- 
sage, and  dies  as  a  part  of  It  a  copy  made 
by  the  public  printer  of  the  journal  of  tbe 
senate  relating  to  it.  These  facts  as  to 
tbe  manner  of  Its  passage  were  admitted 
by  a  general  demurrer.  They  show  the 
act,  when  it  came  back  to  the  senate  after 
amendment,  was  not  voted  for  by  a  ma- 
jority of  all  tbe  senators,  and  that  a  yea 
and  nay  vote  was  not  taken.  It  was  not, 
therefore,  eonstitntionally  passed;  and 
yet  the  court  Is  asked  by  tbe  appellees  to 
use  Its  power  to  enforce  It  by  mao(fama«. 


when  by  their  demurrer  to  the  answer, 
and  failure  to  plead,  they  are  to  be  re- 
garded an  agreeing  tliar  this  is  true.  A 
court,  when  asked  to  exercise  Its  power 
by  means  of  ntHnUnmiif, stion\d  regard  the 
subHtance,  and  not  the  shadow.  Its  use 
is  confined  to  those  cases  where  the  law 
has  given  no  specific  remedy,  and  where, 
in  justice  and  good  government,  there 
ought  to  be  one.  It  is  summary  in  chor- 
actei.  and  may  be  resorted  to  when  injus- 
tice Is  about  to  he  done.  A  court  should, 
in  Its  discretion,  grant  it  only  when  it  Is- 
essentlal  to  this  end.  The  petitioner  must 
have  a  clear  right,  and  no  other  appro- 
priate remedy  to  prevent  injUHlice  an(P 
wrong.  It  is  defined  in  our  Civil  Code  a» 
an  order  "to  perform  an  act,  or  omit  to 
do  an  SLt,  tbe  performance  or  omission  of 
which  ia  enjoined  by  law,"  and  Is  tbe  in- 
strument of  a  court  of  law,  much  aa  an  in- 
junction Is  that  of  a  court  of  equity.  Cases- 
may  he  found  where  it  has  been  relused. 
In  The  exercise  of  a  proper  dlHcretion,  al- 
though the  petitioner  had  a  clear  legat 
right;  and  it  is  to  be  granted  orwitbbelx), 
in  tbe  discretion  of  the  court,  as  the  pur- 
poses of  Justice  may  require.  This  being 
tbf  end  and  object  of  the  writ,  It  should- 
not  be  granted  to  afford  relief  which  the 
party  claims  by  virtue  of  an  art  confessed' 
by  him  to  be  unconstitutional.  The  atti- 
tude of  appellees,  and  the  uature  of  the  re- 
lief asked,  must  be  considered.  Although- 
the  appellees,  like  the  auditor,  represent 
the  State,  yet  they  demur  to  the  answers, 
saying,  **  You  cannot  go  behind  theenrolled 
bill,  nor  consider  the  admitted  facta  set 
out  in  the  answer; **  the  intended  effect  of 
tnis  being  to  prevent  a  decision  as  to  the 
validity  of  the  act.  Their  action  cannot 
bedisregarded  when  asking  this  writ.  Tbo- 
provision  of  the  constitution  is  manda- 
tory; and,  wben  this  court  is  called  upoiv 
to  exercise  a  power,  respect  for  a  co-ordi- 
nate department  of  tbe  government  can- 
not be  suffered  to  override  the  fundamei>> 
tal  law,  by  virtue  of  which  both  act  and' 
exist.  K  constitutional  rule  is  not  only  for 
the  legislature,  hut  this  and  all  other- 
courts.  We  must  exercise  our  power 
with  fidelity  to  It;  and,  wben  we  are 
urged  to  bold  that  the  signatures  to  tbe 
act  import  wbat  Is  confessed  by  tbe  party 
>  asking  relief  to  be  untrue,  and  to  enforce 
as  law  an  act  plainly  In  violation  of  the 
constitution,  tbe  court,  in  the  exercise  of 
its  discretion  in  thense  of  this  writ, should' 
withhold  It.  Our  personal  wishes  in  th» 
matter  cannot  be  consulted.  If  tbe  people- 
desire  this  appropriation  made,  the  legis- 
lature will  doubtless  do  so;  but  nothing 
connected  with  the  matter  is  more  im- 
portanttoall  than  that  It  shall  bedoneao- 
cording  to  law.  It  is  manifest  tlie  answer 
cannot  be  truthfully  denied.  Tbis  was,  in 
substance,  admitted  upon  tb3  argument 
of  the  cause  by  the  appellee's  counsel.  Un- 
der this  state  of  case.  It  is  proper  to  re- 
verse tbe  Judgment,  with  directions  to  dla- 
misa  tbe  petition,  and  it  la  so  ordered. 

Lewis  and  Bbnnbtt,  JJ.,  concurring  Id 
the  decision. 

Brnnett,  J.,  (eoneurr/ns.)    Tbe  appel- 
lees, as  World's  Fair  commisslonera,  flleA 
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their  petition  In  tlie  Franklin  circuit  cuunt, 
aKalnst  the  appellant,  aa  auditor,  to  com- 
pel him  to  Issue  bis  warrant  upon  the 
treaaurj'  lor  the  uuia  of  $i'o.OOO,  upon  their 
vouchers,  approved  by  the  governor,  lor 
-that  snin,  alletclug  that  the  auditor  was 
-directed  to  iRsue  the  warrant  by  the  act 
of  the  legUlature  making  the  appropria- 
tion. The  auditor.  In  his  answer,  alleged 
that  the  bill  making  the  appropriation  of 
$100,000  to  the  World's  Fair  originated 
in  the  senate,  and  passed  that  body  upon 
the  call  of  the  yeas  and  naj's,  whicli  were 
■entered  in  the  Junrnul  by  a  constitutional 
majority:  that  the  bouse  refused  to  pass 
thv  bill  as  It  came  from  the  senate,  hut 
passed  It  with  amendments,  and  then  the 
bill  and  bouse  amendments  were  sent  to 
the  senate,  and  that  body  concurred  in  the 
tionae  amendments,  but  not  by  a  consti- 
tutional majority,  nor  by  the  yeas  and 
nays  entered  In  the  journal:  that  the  bill 
waa  therefore  unconstitutional  and  void. 
The  appellants,  by  their  demurrer  to  the 
answer,  admitted  the  allegutloua  of  fact 
to  be  true,  and  insisted  that,  notwltb- 
etandlng  the  truth  of  the  allegations,  the 
bill  being  prima  facie  regular  and  valid, 
the  auditor,  whose  duty  waa  in  this  par- 
ticular mandatory,  waa  a  ministerial  ofB- 
cer,  and  could  not  refuse  obedience  to  the 
law's  mandate  because  there  was  some  la- 
tent Inflrmlty  in  the  bill  that  rendered  it 
Invalid.  The  chancellor,  upon  the  bearing 
upon  the  agreed  facts,  adjudged  that  the 
auditor,  acting  In  a  ministerial  capacity, 
-•bould  issue  his  warrant,  because  he  had 
Ao  right,  as  a  ministerial  oHlcer,  to  qnea- 
tlon  the  couHtitutionality  ot  the  bill;  it 
<>elng  prima  tiiele  valid.  The  auditor  up- 
4>eal8. 

The  auditor  relies  upon  section  40  of  the 
■constitution,  which  reads  asfoliows:  "Nn 
bill  shall  be  considered  for  final  pasaagn 
unless  the  same  has  been  reported  by  a 
committee,  and  printed  for  the  use  of  the 
members.  Every  bill  shall  be  read  at 
4eugth  on  three  different  day  8  In  each  house; 
but  the  second  and  third  readings  may  be 
dispensed  with  by  a  majority  of  all  the 
members  elected  to  the  bouse  in  which  the 
bill  Is  pending.  *  * .  *  No  bill  shall  be- 
come a  law  unless,  on  its  final  passage.  It 
receives  the  votes  of  at  least  two  fifths  of 
the  members  elected  Co  each  house,  and  a 
majority  of  the  members  voting,  the  vote 
to  be  taken  by  yeaa  and  nays,  and  entereil 
in  the  Journal :  provided,  any  act  or  resolu- 
tion for  the  appropriation  of  money,  or 
the  creation  of  a  debt,  shall,  on  Its  final 
.passage,  receive  a  majority  of  all  the  mem- 
•bers  elected  to  each  house." 

There  Is  a  history  of  abuses  and  wrongs 
In  the  legislative  department,  under  the 
old  constitution,  that  cansed  the  section 
supra  to  be  ingrafted  in  the  constitution, 
and  adopte<l  by  the  people,  to  wit,  it  had 
become  a  frequent  practice,,  under  the  old 
constitution,  to  pass  bills  as  reported  by 
the  conimittee,  by  their  titles,  and  by  a 
viva  voce  vote;  the  bills  never  having  been 
Tend  for  the  latormatlon  of  the  members, 
only  the  tew  and  faithful  uuderatamling 
that  they  contained  large  appropriations, 

f rants,  monopolies,  and   other  iniquities. 
t  was  intended  byaaid  section  to  prevent 
the  repetition  of  these  methods,  and  to  se- 


cure honest  and  enlightened  legislation. 

Therefore  It  was  provided  that  the  bill 
should  t>e  printed  for  the  use  of  the  mem- 
bers; that  It  should  be  read  at  length  on 
three  different  days  in  each  bouse,  unless 
the  second  and  third  readings  were  dis- 
pensed with  by  a  majority  of  all  the  mem- 
bers elected  to  the  house  In  which  the  bill 
is  pending.  But  the  reading  of  the  bill  at 
loast  once  cannot  be  dispensed  with. 
Then,  If  the  members  feel  fully  advised, 
they  may  dlspenxe  with  the  other  two. 
Also,  no  general  hill  can  become  a  law  un- 
less it  receives  on  its  final  passage  the 
votes  of  at  least  two  fifths  of  all  the  mem- 
bers elected  to  each  bouse,  and  that  num- 
ber must  be  a  majority  of  those  voting, 
and  the  vote  must  be  taken  by  theyeaa  and 
nays,  and  entered  In  the  journal.  Also,  a 
bill  for  the  appropriation  ot  money  or  the 
Mention  of  a  debt  must  recelve,on  Itsflnal 
passage,  a  majority  of  all  the  members  of 
each  house,  the  vote  to  be  taken  by  yens 
and  nays,  and  entered  In  the  journal. 
Now,  there  can  be  no  doubt  that  each  of 
these  provisions,  requiring,  on  the  final 
passage  of  the  bill,  at  least  two  flfthA  or  a 
majority  of  the  votes,  as  the  case  may  be, 
of  all  the  members  elected  to  each  house, 
to  be  taken  by  yeas  and  nays,  and  entered 
in  the  journal,  is  mandatory,  and,  unless 
each  of  tbem  Is  complied  with,  the  bill  is 
not  constltntionMlly  enacted.  Thla  court, 
in  the  case  of  Vnrney  v.  Justice,  86  Ky. 
601,  6  S.  W.  Rep.  457,  says,  in  reference  to 
the  mandatory  characterof  constitutional 
provisions:  When  the  "language  of  the 
constitution  gives  a  direction  as  to  the 
manner  ot  exercising  a  power,  it  waa  in- 
tended that  the  power  should  be  exercised 
In  the  manner  directed,  and  in  no  other 
manner.  It  is  an  instrument  of  words, 
granting  powers,  restraining  powers,  and 
reserving  rights.  These  words  are  funda- 
mental words,  meaning  the  thing  itself. 
They  breathe  no  spirit  but  the  spirit  to  ba 
found  in  tbem.  To  say  that  these  words 
are  directory,  merely,  is  to  license  a  viola- 
tion of  the  constitution  every  day  and 
every  huur."  Now,  as  the  appropriation 
to  the  World's  Fair  is  an  appropriation 
In  the  sense  of  the  constitution,  the  bill. 
In  order  to  be  constitutionally  passed, 
should  receive,  on  Its  final  passage,  51 
votes  In  the  house,  snpposing  the  whole 
number  of  members  to  be  100,  and  20in  the 
senate,  supposing  the  whole  number 'of 
senators  to  be  3S.  So  the  question  is. 
what  is  the  final  passage  of  a  bill?  And 
dona  the  final  passage  of  a  bill  include  the 
adoption  ot  anamenament  by  either  house 
that  is  sent  to  It  by  the  other  house?  It 
seems  to  be  clear  that  the  fiual  passage  ot 
a  bill  la  the  vote  by  which  the  bill  liecomes 
a  law,  when  signed  by  both  speakers  and 
the  governor;  and  that  this  definition  in- 
cluilea  all  amendments  there  can  tm  no 
manner  of  doubt,  as  one  lllnstratlon  will 
show :  Say  the  houae  appropriates  faO, 
and  the  bill  la  sent  to  the  senate  for  con- 
currence In  the  appropriation,  but  it  doea 
not  concur  In  that  appropriation,  but  in- 
creases it  to  $100,  and  aends  it  back  to  the 
bouse  for  its  concurrence  in  that  aum. 
The  bill  la  not  as  yet  a  law.  The  aenate 
has  refused  to  concur  In  the  house  bill,  but 
Increases  the  sum,  and  asks  the  house  to 
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cnoeur  lo appropriating  thatsam.  Unlera 
tbe  hoaaedoeB  cnacar,  the  bill  in  not  a  law. 
Therefore,  It  taken  the  action  of  the  huose 
to  appropriate  f  100,  and  it  la  then  finally 
passed, and  becomes  a  law,  appropriating 
$100.  It  ta  then  enrolled  as  one  bill.  No 
amendment  appears.  So  to  say  that  tbe 
Inst  action  of  tbe  hoose  la  not  tbe  final 
passage  of  tbe  bill  is  clearly  a  mistake. 
Sucb  a  construction  would  restore,  in  foil 
panoply,  the  pvila  that  existed  under  the 
old  couBtitutlon,  inntead  of  suppressing 
them  forever;  for  not  less  than  61  mem- 
bers of  the  house  could  vote  away  $50 
of  the  people's  money ;  bot  the  senate,  by 
amendment,  could  raise  that  sum  to  $60,- 
OUO,  and  tlie  house,  by  a  mere  majority  of 
aquorum, could  concur  in  tbe  amenilment, 
thus  defeating  and  nullifying  the  provision 
supra. 

The  next  question  is,  can  the  auditor, 
conceding  his  doty,  under  the  bill,  to  be 
purely  ministerial,  raise  the  question  as  to 
tbe  validity  of  tbe  bill,  or  be  juatifled  In  re- 
fusing to  issue  tbe  warrant?  It  iseems 
that,  when  a  law  commands  an  officer  to 
do  a  certain  thing,  it  la  mandatory,  and 
tbe  officer  cannot  rightfully  r^use  obedi- 
ence, if  the  law  is  pr/ma /iicyfl  regular  and 
valid.  Public  policy  requires  that  this 
rnle  be  strictly  adhered  to;  for  to  allow  a 
ministerial  officer  to  call  in  question  a  law 
prima  fade  valid,  that  it  is  made  his  duty 
to  execute,  would  license  him  to  interrupt 
HUd  defeat  tbe  admiidstratlon  of  tbe  gov- 
ernment, at  bis  pleasure.  The  clerk  of  this 
court,  if  such  principle  was  tolerated, 
might  refuse  to-day  to  read  or  sign  the  or- 
ders, because  in  bis  opinion  the  law  requir- 
ing him  to  perform  that  duty  was  invalid 
b.v  reason  of  some  latent  luflrmlty  in  it. 
Mr.  Mecbem  on  Public  Officers  (section  623) 
states  the  rale  correctly  upon  this  subject, 
as  follows:  "  It  ia  not  within  tbe  scope  of 
the  duties  of  a  ministerial  officer  to  pans 
upon  the  validity  of  laws,  inatructloDS,  or 

Sroceedings  prlniH  fade  valid,  and  requir- 
ig  bis  action.  His  only  duty  in  sucb  a 
case  is  obedience ;  and,  as  will  be  seen  here- 
after, he  cannot  excuse  taimseif  by  under- 
taking to  show  tbe  unconstitutionality  or 
other  invalidity  of  the  law,  or  the  irregu- 
larity of  the  proceedings. "  The  rule  thus 
announced  is  fully  suatolned  by  the  lead- 
ing cases  of  the  United  States,  and  is  emi- 
nently conservative.  This  court  has, time 
and  again,  recognized  tbe  right  of  the 
auditor  to  resist  the  mandate  of  the  legis- 
lature upon  the  ground  that  it  had  no 
constltutlonalauthorlty  to  require  it;  but 
in  all  such  cases,  as  admitted  by  one  of  the 
counsel  for  appellant,  the  inlirniity  was 
suggested  by  1  he  bill  Itself.  But  the  ques- 
tion here  Is  unlike  any  that  has  been  re- 
ported. Here,  on  the  one  side,  is  tbe 
auditor,  tbe  financial  officer  of  the  state, 
required  to  pay  to  the  agents  of  the  state 
certain  moneys  to  be  expended  in  a  certain 
way, — not  to  pay  debts  or  to  discbarge 
obligations  Incurred.  No  rights  of  third 
persons  have  intervened,  but  the  contest 
is  between  the  officers,  as  to  whether  tbe 
money  should  be  banded  over  to  be  ex- 
pended In  behalf  of  the  state;  and  tbe 
auditor  refuses  to  pay  it  upon  tbe  ground 
that  tbe  bill,  althongh  regular  and  valid 
opon  Its  face,  is,  on  account  of  tbe  failure 


to  do  certain  things  requiretl  by  tbe  Ron> 
stitutlon, unconstitutional  and  void.  Tbe 
agents  admit,  upon  demurrer,  tbe  facts, 
and  one  of  their  counsel  admits,  in  bis 
argument  before  the  court,  that  the  bill, 
by  reason  of  the  said  noncompliance  with 
the  provisions  of  the  constitution  in  tbe 
particulars  pointed  out  by  tbe  auditor, 
and  as  sug^gested  by  tbe  governor  in  bis 
veto  of  a  similar  bill,  is  unconstitutional 
and  void.  So  for  us  to  say  to  the  auditor 
that  he  must  pay  out  the  people's  money, 
notwithMtunding  the  bill  to  do  so  Is  un- 
constitutional and  void,  and  no  rights  of 
third  parties  have  intervened,  making  it 
Just  and  equitable  to  do  so,  would  be  a 
travesty  upon  Justice,  and  seif-atultltica- 
tlon.  All  the  members  of  thecourt  agreeing 
that  the  bill  is  unconstitutional, and  three 
agreeing  that  the  auditor,  under  the  cir- 
cumstances, has  the  right  to  withhold 
his  warrant  on  that  account,  the  Judg- 
ment ought  to  be  reversed,  with  directions 
to  dismiss  tbe  petition. 

Pryor,  J,  (dlsaeuting.)  On  tbe  9th  of 
February,  1S92,  and  during  the  present 
legislative  session,  a  bill  was  introduced 
in  the  senate  entitled  "A  bill  to  provide 
for  the  collection  and  nxhibicion  of  the  re- 
sources and  evidences  of  the  proKress  of 
the  state  of  Kentucky  at  the  World's  Fair 
Coluuiblan  Exposition  of  1893."  The  bill 
contained  an  appropriation  of  $100,000 
for  that  purpose,  and  (daced  that  sum  un- 
der tbe  control  of  a  board  of  managers, 
who  were  required  to  execute  a  bond  for 
tbe  faithful  discharge  of  their  duties,  and 
to  draw  tbe  money  from  the  treasury  of 
tbe  state,  upon  the  warrant  of  the  au- 
ditor, on  proper  vouchers  first  approved 
by  the  governor,  etc.  Tbe  bill  passed  the 
senate  in  the  manner  required  by  tbe  con* 
stitutlon,  and,  that  fact  baving  been  an> 
nounced  to  the  house,  that  body  consid- 
ered and  passed  the  bill  in  like  manner, 
with  an  amendment,  and  then  returned 
the  bill  to  the  senate,  where  it  originated, 
when  that  body  suspended  the  rules,  and 
concurred  in  the  amendment;  but  on  this 
amendment  no  vote  was  taken  by  a  call 
of  the  yeas  and  nays,  and,  in  so  far  as  ap- 
pears from  tbe  senate  Journal,  without  a 
majority  voting  for  the  bill  as  amended. 
Tbe  fortieth  section  of  the  constitution 
provides  that  "each  house  of  the  general 
assembly  shall  keep  and  publish  daily  a 
journal  of  Its  proceedings,  and  the  yeas 
and  nays  of  tbe  members  on  any  question 
shall,  at  tbe  desire  of  any  two  of  the 
members  elected,  be  entered  on  the  jour- 
nal."  Tbe  forty-sixth  section  provides 
that  "no  bill  sbail  be  considered  (or  final 
passage  unless  the  sains  has  been  report- 
ed by  a  committee,  and  printed  for  tbe 
use  of  tbe  members.  Every  bill  shall  be 
read  ac  length  on  three  different  days  in 
each  house,  but  the  second  and  third  read- 
ings may  be  dispensed  with  by  a  major- 
ity of  all  the  members  elected  to  the  house 
in  which  the  bill  is  pending.  But,  when- 
ever a  committee  refnses  or  fails  to  report 
a  bill  submitted  to  it  in  a  reasonable  time, 
the  same  may  be  called  up  by  any  mem- 
t)er,  and  be  considered  in  thesaroe  manner 
It  would  have  been  considered  If  it  bod 
been  reported.    No  bill   shall   become   • 
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law  onless,  on  Its  final  paBRage.  It  receives 
the  votes  of  at  least  two  tifthool  tbenietn- 
bers  elected  to  each  boose,  and  a  major- 
ity of  the  menibers  votlag;  the  vote  to  be 
taken  hyyeasand  nays,  and  entered  in  the 
Journal:  provided,  any  act  or  renulution 
for  the  appropriation  ol  money  or  the  cre- 
ation of  debt  shall,  on  its  final  passage, 
receive  the  votes  of  a  majority  of  ail  the 
members  elected  to  each  house."  It  ap- 
pears, therefore,  that  the  bill,  as  it  origi- 
nated in  the  senate,  was  passed  by  the  con- 
stitutional vote,  and  in  the  manner  pre- 
scribed by  the  conHtltution,  and,  when 
sent  to  the  bouse,  the  bill,  as  amended, 
pnHsed  that  borly  as  required  by  the  con- 
stitntion,  but  on  its  return  to  the  senate, 
as  Amsnded,  there  was  no  call  of  the  yeas 
and  nays  by  that  body,  but  a  concurrence 
only  in  the  amendment;  and  what  the 
vote  was,  does  not  appear.  iSection  66  of 
the  constitntlon  provides  that  "no  bill 
shall  become  a  law  until  the  name  shall 
have  been  signed  by  the  presiding  officer 
of  each  of  the  two  houses,  in  open  ses- 
sion; and,  before  such  officer  shall  have 
affixed  bis  signature  to  any  bill,  he  sliail 
suspend  all  other  business,  declare  that 
such  bill  will  now  be  read,  and  that  he 
will  sign  the  same,  to  the  end  that  It  may 
become  a  law.  The  bill  shall  then  be  reud 
at  length,  and  compered;  and.  it  correct- 
ly enrolled,  be  shall,  in  the  presence  of 
the  house,  la  open  session,  and  before  any 
other  business  Is  entertained,  affix  bis  sig- 
nature, which  fact  shall  be  noted  in  the 
JDumal,  and  the  bill  immediately  sent  to 
the  other  house.  When  it  reaches  the 
other  house,  the  presiding  officer  thereof 
shall  Immediately  suspend  all  other  busi- 
ness, announce  the  reception  of  the  bill, 
and  the  same  proceeding  shall  thereupon 
be  observed,  in  every  respect,  as  in  the 
bonse  in  which  It  was  first  signed  ;  "  •  * 
and  thereupon  theclerkof  the  latter  house 
shall  Immediately  present  the  same  to  the 
^vernor  for  his  signature  and  ap- 
proval." The  governor,  on  the  presen- 
tation of  a  bill  to  him  after  it  has  received 
the  signature  of  each  speaker,  either  ap- 
proves the  bill,  or  returns  It.  with  his  ob- 
jections, to  the  house  in  which  it  origi- 
nated,'or,  if  he  fails  to  return  the  bill  with- 
in 10  days,  (Sundays  excepted,)  It  becomes 
a  law,  unless  a  legislative  adjonrnment 
prevents  It;  and  In  that  event  he  must 
disapprove  it  within  10  days  after  the  ad- 
journment, by  having  his  veto  spread 
upon  the  register  kept  by  the  secretary  of 
state.  Tlie  bill  in  question  was  approved 
by  the  governor,  and  has  been  deposited 
with  the  archives  of  state  Hs  the  enrolled 
bill,  and  as  the  law  of  the  land.  I  have 
been  thus  careful  in  setting  forth  these 
various  provisions  of  the  constitution,  as 
from  them  originates  this  litigation  be- 
tween the  auditor  and  the  board  of  man- 
agers of  the  fund  appropriated. 

It  Is  Insisted  by  the  one  side  that  by  sec- 
tion 46  of  the  constitution.  Just  quoted, 
the  "final  pasMsge  of  a  bill"  means  the 
rote  on  the  bill  after  it  has  been  perfected 
by  amendments  or  otherwise,  and  in  a 
condition  to  become  a  law;  that  is,  "final 
passage"  means  the  last  vote  on  the  bill. 
On  the  other  hand.  It  Is  maintained  that 
when  a  bill  baa  passed  either  house  by  a 


two-fifths  rote,  or  by  a  majority  rote  of 
all  the  members  when  money  is  appro- 
priated. It  must  be  regarded  as  the  final 
passage  of  the  bill;  that  is,  there  can  only 
be  one  passage  of  a  bill,  and  that  Is  it» 
final  passage,  and  subsequent-  amend- 
ments, whether  formal  or  substantial.can 
be  adopted  by  the  vote  of  a  majority  of  a 
quorum.  Tlie  board,  by  Its  president,  W. 
L.  Dnlaney,  In  acrordfince  with  the  pro- 
visions of  the  bill,  presented  to  the  auditor 
his  voucliers,  properly  approved  by  the 
governor,  and  demanded  a  part  of  th» 
sum  appropriated  to  defray  expenditures 
connected  with  Kentucky's  exhibit  at  the 
World's  Fair;  and  the  auditor  refused 
payment  on  the  ground  that  the  bill  was 
unconstitutional,  tor  two  reasons :  Flrat, 
the  bill  hitving  been  amended  by  the  bouse, 
a  mere  concuiTence  in  the  amendment  by 
the  SL-nate,  without  a  call  of  the  yeas  and 
nays,  showing  that  a  majority  of  the 
senate  voted  for  the  bill  as  amended,  is  in 
violation  of  section  46  of  the  constitution; 
second,  the  legislature  bad  no  power,  evea 
by  a  majority  vote,  to  make  such  an  ap- 
propriation. The  auditor  having  chal- 
lenged in  this  manner  the  validity  of  the 
bill,  the  board  of  managers  Instituted 
these  proceedings  in  the  Franklin  circnit 
court  for  a  maadamua  requiring  him  to 
issue  his  warrant  on  the  treasury  for  the 
sums  specified  in  the  vouchers  presented 
to  him.  "The  answer  filed  by  the  auditor 
sets  forth  in  detail  the  legislative  proceed- 
ings as  to  the  manner  in  which  the  bili 
was  passed ;  that  the  Journal  of  the  sen- 
ate tails  to  show  the  yea  and  nay  votn  on 
the  hill  as  amended  by  the  boose,  or  that 
a  majority  of  the  senators  voted  for  the 
bill  as  amended.  A  demurrer  was  sus- 
tained TO  the  answer,  and  the  case  comes 
to  this  court  with  the  admission  made  by 
the  demurrer,  and  also,  as  a  matter  of 
fact,  that  the  Journals  will  show  that 
no  vote  was  taken  In  the  senate  by  a  call 
of  the  yeas  and  nnys  on  the  bill  as  amend- 
ed by  the  house,  and  nothing  on  the  face 
of  the  senate  Journal  showing  that  a  ma- 
jority of  the  senate  voted  for  the  amend- 
ment. 

It  was  argued  that  the  auditor,  being  a 
ministerial  officer,  could  not  raise  the  con- 
stitutional question  as  to  the  manner  In 
which  the  act  passed.  It  is  true  that 
neither  he  nor  his  bondsmen  would  have 
been  liable  If  payment  had  been  made,  and 
the  act  held  (as  it  has  been)  unconstitu- 
tional; hut  I  think  It  equally  clear,  under 
numerous  decisions  of  this  court,  that  it 
is  not  only  his  right,  but  his  duty,  to  con- 
test every  claim  in  regard  to  which  he  is 
required  to  draw  his  warrant  on  the 
treasury,  when.  In  his  opinion,  it  Is  not 
properly  verified,  or  has  not  been  allowed 
or  appropriated  according  to  law.  He  is 
the  trustee  of  the  state's  funds,  and  to 
such  an  extent  that  not  one  cent  can  be 
drawn  from  the  treasury  without  his  war- 
rant; and  his  persistency  in  refusing  to- 
pay  this  claim  not  only  attests  his  fidelity 
and  efficiency  as  an  official,  but  his  defense. 
In  which  he  Is  sustained  by  my  associates, 
has  saved  to  the  state  an  expenditure 
from  the  treasury,  under  a  void,  unconsti- 
tutional enactment,  the  sum  of  $100,000. 

I  do  not  believe  his  defease  in  response 
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to  the  petition  lor  a  m/iiKy/iOJiis  la  avail- 
able, and  shall  proceed  to  Kive  myreaHona 
tor  diaseutlog  trom  tbo  principal  opinion. 
I  shall  aaaump,  without  any  dlHcusaiou, 
as  the  entire  qiieHtinnahuvo  been  considered 
in  conaultatloQ,  thac  the  leKlalature  had 
the  power,  under  the  conHtitution,  to  paaa 
the  bill,  and  the  only  objection  to  ita  va- 
lidity H8  a  law  la  that  the  hill  was  not 
paaaed  in  the  manner  provided  by  the  con- 
atitution.  It  ia  contended  by  my  aasoci- 
ates  that  the  demurrer,  aa  well  aa  the 
aKreed  facta,  admit  the  billwaa  not  paaaed 
in  conformity  tu  the  cooatitution,  uud 
by  this  admiaglon  the  appellees  have  in 
some  manner  deprived  tbemaelvea  of  the 
riKht  to  a  maudatuus.  In  other  worda, 
that  a  party  may  come  into  court,  and, in 
a  litisation  involving  the  conalructlon  ot 
conatitutlonal  proviaiona,  by  admitting 
that  a  bill  waa  not  read  for  the  flrat  time, 
or  that  theyeae  aud  nays  were  not  called 
aa  provided  by  the  constitution,  lie  admita 
the  uucouatitutioaality  of  the  act,  and 
will  not  be  heard  to  aay  that  tbe  journala 
of  either  houHe,  showing  that  fact,  are  no 
evidence,  aa  against  the  enrolled  bill.  Tbe 
appellees  only  admitted  the  truth,  and,  it 
a  denial  had  been  made  aa  to  what  the 
looroala  would  ahow  in  that  partiuular, 
it  would  have  been  false;  for  they  do 
show  that  the  yeaa  and  naya  were  not 
called  when  tbe  amendment  in  the  house 
was  concurred  in  by  the  aeuate.  There- 
fore, tbe  qneation  is,  can  the  journals  be 
introduced  as  evidence  to  contradict  or  to 
nullify  tbe  enrolled  bill?  It  ia  plain  that 
the  constitutionality  ot  an  act  cannot  be 
determined  by  tbe  admiasions  of  a  party, 
and  when  bronght  in  question,  where  evi- 
dence ia  offered  to  abow  the  act  to  be  void, 
the  highest  and  beat  evidence  must  be  ad- 
duced ;  and,  if  the  Journal  of  the  aenate  is 
incompetent  for  that  purpose,  the  admis- 
sion that  it  la  competent  would  not  malte 
it  so.  Mr.  Jnatice  Cooley  aaya  the  court 
will  not  act  upon  the  admission  of  parties 
that  an  act  waa  not  passed  in  accordance 
with  the  constitution.  Cunat.  Lini.  (6tb 
Ed.)  p.  IfiS,  note,  ^ee,  also,  Legg  v.  Mayor 
of  Annapolis,  42  Md.  203,  for  a  discuaaion 
nt  this  queation.  It  the  issue  had  been 
made  by  a  denial,  tbe  auditor  woul<l  have 
offered  to  introduce  the  journala;  aud, 
upon  the  objection  of  the  appellees  aa  to 
the  competency  of  the  testimony,  the  iden- 
tical qaestiou  would  have  been  made  that 
was  raiaed  by  the  demurrer.  If  the  appel- 
lees had  not  filed  a  demurrer,  nor  replied 
to  the  anawer  ot  the  auditor,  and  submit- 
ted tbe  case  in  that  condition,  the  court 
would  have  been  compelled  to  hold  that 
the  answer  constituted  no  defense.  The 
appellees  have  done  nothing  to  waive 
their  legal  right.  They  come  into  court 
with  a  clear  legal  right  to  demand  of  tbe 
auditor  this  money,  and  It  is  the  auditor 
setting  up  a  defense  baaed  upon  incompe- 
tent testimony  which  la  taken  bold  of  by 
any  associates  aaevidencing  audi  an  uncon- 
scientious claim  as  to  Justify  thfm  in  deny- 
ing a  remedy  for  the  enforcement  of  a  clear 
legal  right;  and  to  do  this  they  go  bacic, 
not  at  the  instance  of  the  appellees,  but 
at  the  Instance  of  tbe  auditor,  to  see 
whether  the  Journals  establish  the  truth  of 
tbe  tacts  alleged  by  the  defense, — facts  tbe 


appellees  admit  to  exist;  and  admitting 
the  trutliin  regard  to  a  matter  over  which 
tbey  had  no  control,  and  that  is  incosupe- 
tcut  testimony  tor  any  purpose  on  this  is- 
sue, they  are  denied  a  remedy  to  which 
they  would  have  been  entitled  but  for  this 
incompetent  testimony.  This  Is  based  on 
tbe  idea  that  theappellees  have  no  interest 
in  this  controversy;  and,  if  this  be  true, 
they  have  no  standing  in  court,  and  the 
case  abonid  be  diamiased  on  that  ground. 
I  can  aee  nothing  in  the  argument  auatain- 
ing  thia  view,  and  it  is  at  last  a  decision, 
in  effect,  that  you  may  declare  a  law  in- 
valid by  reason  of  the  leeislatnre  failing  to- 
pass  a  law  in  the  manner  required  t>y  tbe 
constitution;  and  the  question  arises,  ia 
tbe  validity  of  the  act  to  be  determined  by 
tbe  enrolled  bill,  or  by  the  jonrnals  of  the 
senate,  showing  the  manner  of  ita  peis- 
sage?  Jt  is  contended,  on  the  one  band, 
that  where  the  JuurnalBshowtbattbecon- 
stitutidutaaanot  been  complied  with  on  tbe 
passage  ot  a  bill,  the  bill  is  a  nullity:  aud, 
on  tiie  other,  it  ia  argued  that  tbe  manner 
of  paaaing  hilla  ia  exclusively  within  tbe 
province  of  the  leglalnture,  in  the  exerciae 
ot  the  power  conferred  by  tbe  constito- 
tton,  and  that  when  a  bill  Is  authenti- 
cated in  tbe  manner  provided  by  section  6fr 
otthe  constitution,  and  promulgated  aa 
tbo  law,  it  lt>  coucluaive  evidence  of  its  ex- 
istence as  a  law,  although  the  require- 
ments ot  tbe  cimatitution  us  to  the  man- 
ner of  Ita  paasage  may  not  have  been 
complied  with.  It  is  not  claimed  that  tbe 
two  speaiiera  can  aign  a  bill,  either  in  or 
out  ot  aeaalon,  and  have  it  approved  by 
the  governor,  and  that  thia  maizes  it  a 
law,  although  it  may  never  have  been  in- 
troduced. To  do  this,  you  muat  impute 
corruption  and  fraud  to  both  apeakers 
and  the  executive,— a  case  that  would  nev- 
er arise,  and  too  futile  in  ita«oggeBtions 
to  deserve  notice  in  an  opinion. 

Shall  the  courts,  when  u  bill  has  been 
signed  by  the  spealcer  ot  each  house,  and' 
declared  a  law  in  the  presence  ot  the  mem- 
bers ot  each  body,  approved  by  the  gov- 
ernor, and  filed  with  the  archives  ot  atate 
as  the  law  of  the  land,  lootc  to  this  en- 
rolled bill  aa  conclusive  ot  tbe  fact  that 
the  bill  waa  properly  passed,  and  leave 
the  co-urdinnte  branch  otthe  government, 
whose  duty  it  is  to  pass  lawa,  when  act- 
ing within  the  scope  of  Its  power,  re- 
sponsible to  it?  constituency  for  the  man- 
ner ot  its  exercise?  Tbe  case  of  Auditor 
V.  Haycraft,  14  Bush,  2S4,  in  relied  on  by 
each  party  as  sustaining  tbe  view  they 
respectively  preaent.  The  writer  ot  this 
dissent  wrote  the  opinion  otthe  court  In 
that  case.  Tbe  pleadings  in  that  case  raiae 
no  sach  question,  and  all  tbe  court  said 
was  that  "no  Inquiry  will  or  can  be  Insti- 
tuted, aathe  case  is  presented,  tor  the  pur- 
pose of  ascertaining  the  manner  in  which 
the  enactment  waapasaed."  "There  haa 
been  no  pleading  filed  by  tbe  state  or  au- 
ditor presenting  any  such  iaaue,  and  we 
must,  therefore,  adjudge  it  waa  constitu- 
tionally enacted,  aud  cannot  take  Judicial 
notice,  at  the  mere  sugeeation  of  couuael, 
aa  to  the  votes  cast  for  or  against  the 
measure  on  its  final  paaaage.  If  a  bill  of 
this  character  did  not  receive  tbe  vote  of 
a  majority  ot  the  members,  the  only  mode 
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of  reaching  the  qaetitloD  ia  by  an  allega- 
tion of  lact  in  au  appropriate  pleading, 
and  tliejournala  oRnred  aisevlrleuce  tOBUii- 
tain  the  defense."  This  was  nut  dune  in 
that  case,  nor  the  Journals  offered  so  that 
an  oii]ectlun  might  be  made  to  them  as 
evidence;  and,  from  a  casual  reading  of 
the  opinion,  it  will  be  seen  the  qnestion 
was  not  decided  or  discussed. 

The  Importance  of  this  question  cannot 
foe  overestimated;  and  this  court  Is  n<iw 
urged,  for  ttie  first  time  in  the  Judicial 
proceedings  of  the  state,  by  appropriate 
pleadings,  to  adjudge  an  act  uncinntitu- 
tional,  by  reference  to  the  legislative  Jour- 
nals, when  we  have  before  us  the  enrolled 
bill,  aathentlcated  us  the  constltntlon 
requires,  it  the  validity  of  the  bill  was  as- 
flailed  for  the  want  of  power  on  the  part 
of  the  legislature  to  enact  it,  a  Judicial  ques- 
tion would  at  once  arlne;  and  I  would 
not  feel  that  I  was  Invading  the  doraaiu 
of  a  co-ordinate  branch  of  the  government, 
as  supreme  In  its  Jurisdiction  as  the  Judi- 
ciary, when  deterrolnlug  the  ex  tent  of  legis- 
lative power.  It  is  manliest  that  there  Is 
a  marlied  distinction  between  determining 
a  law  to  be  in  vinlation  of  the  constitu- 
tion, and  in  adjudging  thatlt  hasnotbeen 
passed  in  the  mode  requln^d  by  that  In- 
strument. In  defining  the  powers  of 
government,  the  constitution  gives  to  the 
legislature  the  sole  power  to  make  the 
laws,  and  to  judge  of  their  expediency, 
and  upon  thelndlcialdepartmentdevolveB 
the  duty  of  Interpreting  thosu  laws,  when 
made;  and  I  can  perceive  but  little  neces- 
sity lor  a  distribution  of  the  powers  of 
government,  if  the  Judiciary  can  be  called 
on  to  determine,  in  the  first  place,  whether 
an  act  was  passed  in  accordance  with  the 
mode  pvpBcribed  by  the  constitution,  and 
then  determine  the  power  of  the  legisla- 
ture to  enact  the  law.  This  bill  has  been 
promulgated  by  the  legislature,  with  Its 
validity  as  a  law  attested  by  the  signa- 
tura  of  the  speaker  of  each  house,  ami  Its 
approval  by  the  governor.  It  may  be 
properly  said  that  judicial  opinions,  from 
able  lawyers  and  courts,  as  to  the  power 
of  R  court  to  go  behind  an  enrolled  bill  In 
order  to  determine  the  manner  of  Its 
passupie.  are  such  as  to  canse  a  doubt  as 
to  any  conclusion  the  judicial  mind  may 
reach  on  the  quei<tinn,  but,  when  the  cases 
decided  are  carefully  analyzed,  it  will  be 
found  that  thedeclded  weight  of  authority 
is  that  an  enrolled  bill,  attested,  as  in 
this  case,  In  the  manner  provided  by  the 
constitution,  becomes  a  perfect  law,  and 
Its  validity  cannot  be  questioned  except 
on  the  ground  that  the  legislature  had  no 
power  to  enact  it.  The  cases  opposed  to 
this  view  are  baaed,  some  of  them,  on  the 
Idea  that  certain  provisions  of  their  state 
constitutions  are  mandatory,  and  others 
not;  many  of  them  following  the  earlier 
cases  rendered  by  the  supreme  court  of 
New  York,  that  have  been  overruled,  and 
the  cases  from  the  supreme  court  of  Illl- 
nolH,  that  by  Its  recent  utterauce?  Intimates 
strongly  that  the  enrolled  bill  is  the  best 
evidence  of  what  is  the  statute  law  of  the 
state.  It  is  difticult  to  perceive  why  ev- 
ery provision  of  a  constitution  Is  not  man- 
datory, and  to  be  so  adjudged,  unless  it  ia 
made  directory,  in  express  terma ;  and  if 


left  open  to  Jndicial  Intorprotatlon,  as  or- 
dinary legislative  enactments,  then  the 
provision  In  question  becomes  either  man- 
datory or  directory,  as  it  may  appear  to 
the  mind  of  the  judge  called  upon  to  Inter- 
pret it,  and  with  such  uncertainty  there 
would  be  no  uniformity  in  the  constmc- 
tlon  of  constitutional  provisions.  Mr. 
Justice  Cooley,  in  his  work  on  Constitn- 
tlonal  Limitations,  says:  "Bntthecourta 
tread  upon  very  dangerous  ground  when 
they  venture  to  apply  the  rules  wi'ich  dls- 
tlnKuisli  directory  and  mamlutoi-y  stat- 
utes to  the  provisions  of  a  constitution. 
It  is  the  province  of  an  Instrnment  of 
this  solemn  and  permanent  character  to 
establish  those  fundamental  maxims,  and 
fix  those  unvarying  rules,  by  which  all 
departments  of  the  government  must  at 
all  times  rhape  their  conduct;  and  if  it  de- 
scends to  prescrihB  mere  rules  of  order,  io 
unessential  matters,  it  is  lowering  tlie 
proper  dignity  of  such  an  instrument, 
and  usurping  the  proper  province  of  ordi- 
nary legislation."  Regarding,  therefore, 
every  provision  of  aconstitutlon  mandato- 
ry, it  furnishes  no  reason  for  holding  that 
the  Journals  of  either  honse  are  the  best  ev- 
idence to  the  courts  and  the  people  of  the 
validity  of  the  bill.  Some  test,  however, 
must  be  had,  and  the  citixen,  who  Is  pre- 
sumed to  know  the  law,  must  have  the 
means  of  knowing  when  a  law  has  been 
enacted;  and  while  no  case,  reported  or 
unreported.  In  this  Btate  Is  to  bn  found, 
deciding  this  question,  there  has,  in  effect, 
been  a  practical  construction  as  to  what 
constitutes  the  evidence  of  the  passage  of 
laws,  by  the  manner  In  which  ourstntutes 
are  published  and  veri fled  by  the  enrolled 
bill.  Our atatotelawshavebeenenibodied 
for  years  in  what  is  known  as  the"  Revised 
and  General  Statutes"  and  publlslied 
"Acts  of  the  Legislature."  When  thelaw, 
as  fonnd  in  the  statute  book.  Is  claimed 
not  to  be  the  la  w  enacted  by  the  legisla- 
ture, resort  is  had  to  the  enrolled  bill; 
and  I  venture  the  assertion  that  the  able 
revisers  of  our  Statutes  and  Codes  of 
Practice  never  at  any  time  consulted  the 
leBlslativeJoumuls,  with  a  view  of  ascer- 
taining whether  the  enactments  they 
were  publishing  as  laws  to  eulde  the  peo- 
ple had  been  constitutionally  passed,  and 
for  the  reason  the  enrolled  bill  was  the  best 
evidence  of  that  fact;  and,  although  there 
has  been  no  decision  on  the  question,  this 
raises  a  strong  presumption  as  to  the 
manner  in  which  such  constitutional  pro- 
visiona  have  lieen  interpreted. 

What  is  the  evidence  upon  which  this 
court  is  asked  to  pronounce  this  law  un- 
constitutional? Seption40of  theconstltu- 
tion  provides:  "Each  house  of  the  general 
assembly  shall  keep  and  publish  daily  a 
Journal  of  its  proceedings;  and  the  yeas 
and  nays  of  the  members  on  any  question 
Shall,  at  the  desire  of  any  two  of  the  mem- 
bers elected,  be  entered  on  the  Journal." 
This  Journal  is  kept  by  the  clerk  or  his  as- 
sistant; is  not  signed,  or  required  to  be 
signed,  by  any  one.  Its  second  and  third 
readings  are  dispensed  within  almostevery 
instance  where  a  motion  ia  made.  It  is 
not  required  to  be  attested  in  any  manner 
whatever.  Can  It  he  that  the  framers  of 
the  coDntltution  contemplated  that  lour- 
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naia  kept  in  this  way  are  to  be  regarded 
aa  recordacontalning  Buch  absolute  verity 
as  to  be  looked  to  by  the  courts  (or  the 
purpose  of  nulIifyiriK  a  legislative  enact- 
ment that  has  been  attested  and  approved 
lo  the  mode  prescribed  by  aevtion  5ii  of  the 
orsanlc  law?  This  bill  was  signed  by  the 
presiding  oliicer  of  each  housi',  in  open  ees- 
Hlon;  and,  before  the  spealrer  slcned  tiie 
bill,  be  RUHpended  all  other  baslness,  de- 
clared that  such  bill  "  will  now  be  read," 
and  he  "will  siRn  the  same,  to  the  end 
that  it  may  become  a  law."  it  is  then 
read  and  compared,  and  found  to  be  cor- 
rect. He  affixes  his  signature,  in  the  pres- 
ence of  the  house,  in  open  session.  And, 
when  this  is  done, to  siiy  that  sncb  solemn 
acts,  after  the  bill  has  been  filed  with  the 
secretary  of  state  as  the  law,  are  to  be 
disregarded  by  reason  of  entries  In  the 
leKlslatlve  journals,  "would  shalte, "  aa 
Chief  JaHtlce  Bbasi.ky  said  in  decldioK  a 
similar  question, "the stability  of  all  writ- 
ten  law  to  ItM  very  foundations."  Panx- 
born  V.  Yonng,  S2  N.  J .  La  w,  87.  If  a  court 
can  leave  the  enrolled  bill,  and  search  tor 
evidence  in  the  journals  to  nullify  It,  this 
rule  of  evidence  would  apply,  not  only  to 
the  passage  of  laws  enacted  since  the  prea> 
ent  constitution  was  adopted,  bat  the 
manner  of  passing  every  statute  since  the 
constitntion  of  1849  would  be  subjected  to 
Judicial  investigation:  and  whether  In- 
volving the  right  of  property,  or  enacted 
for  the  punish  Blent  of  crime,  with  an  Issns 
raised  as  to  the  manner  of  its  passage,  the 
court  would  be  compelled  to  look  into  the 
journals  of  either  bouse,  or  allow  the  liti- 
gant to  do  so,  for  the  purpose  of  deter- 
mining whether  or  nqt  the  enactment  was 
passed  In  the  mode  prescribed  by  the  or- 
ganic law.  The  constitution  of  1K49  con- 
tains this  provision:  "No  bill  shall  have 
the  force  of  a  law  until,  on  three  several 
days,  it  be  read  over  in  each  honse  of  the 
general  assembly,  and  free  dlscusslQii  al- 
lowed tbereon,  unless,  in  cases  of  urgency, 
fonr  liftbs  of  the  house  where  the  bill  shall 
be  depending  may  deem  It  expedient  to 
dispense  with  this  rule."  it,  therefore, the 
journals  of  the  legislature,  under  the  con- 
stitution of  l»4»-.')0,  tail  to  show  that  the 
bill  was  not  read  three  several  days,  and 
the  reading  bad  not  been  dispensed  with. 
It  is  not  a  law,  or,  If  the  Jonroals  show 
affirmatively  that  the  bill  was  only  read 
two  days,  and  the  third  reading  not  dis- 
pensed with,  the  same  disastrous  results 
must  follow;  and,  according  to  the  ma- 
jority opinion,  if,  under  the  present  consti- 
tution, the  governor  and  the  house  bad 
coincided  with  the  views  of  the  senate,  all 
the  bills  where  the  yeas  and  nays  had  not 
been  called  on  the  original  bills,  or  the 
bills  as  amended,  would  necessarily,  when 
assailed,  be  adjudged  null  and  void,  at- 
tbongh  authenticated  as  the  constltation 
requires. 

The  fear  of  the  consequences  resulting 
from  such  a  rule  does  not  alone  induce  me 
to  regard  tbe  enrolled  bill  conclusive  as 
to  the  valid  passage  of  a  bill.  It  is  be- 
cause it  Is  a  certain  and  fixed  test,  and  is 
tbe  highest  evidence  ot  what  the  legisla- 
ture has  done.  The  laws  <>mbodled  in  our 
statutes  come  from  tbe  enrolled  bills.  All 
the  rights  ot  tbe  citizen,  derived   aoder 


statutory  enactments,  depend  on  the  ver- 
ity of  tbe  enrolled  bills.  The  published 
laws  are  verified  by  tbera,  and  every  stat- 
utory right  becomes  endangered  when  yoa 
present  other  evidence  to  show  that  ai> 
enrolled  bill  is  not  the  law.  Mnny  of  the 
decisions  on  this  question  evidence  great 
ability,  and,  with  provisions  In  their  con- 
stitutions in  many  respects  similar  to 
ours,  they  hold,  in  discussing  the  right  to 
go  back  to  the  journals  of  either  bouse,, 
that  the  enrolled  bill  is  conclusive.  In  the 
case  of  Pangbom  v.  Young,  reported  in 
9'i  N.  J.  Law,  37.  the  court,  lo  speaking  of 
^he  jonrnalH  a9  evidence,  Haid  :  "  In  the  na- 
ture of  things,  tbey  roust  be  constructed 
out  of  loose  and  hasty  memoranda,  made 
In  the  pressnre  ot  business,  and  amid  the 
distractions  of  a  numerous  assembly. 
There  is  required  not  a  single  guaranty  to 
their  accuracy  or  to  their  truth.  No  one 
need  vouch  tor  them,  and  It  Is  not  enjoined 
that  tbey  should  be  either  approved,  cop- 
ied, or  recorded. "  Again:  "Theieglslature 
has  >  •  •  adopted  a  method  of  certify- 
ing Its  own  acts  in  an  authentic  form. 
•  •  •  To  the  correctneps  of  tbe  present 
bill,  for  example,  we  have  tbe  signature  of 
tbe  presiding  ofRcer  ot  each  bouse.  In  its 
present  form  It  was  exhibited  to  tbe  gov- 
ernor as  the  bill  which  had  been  enacted 
and  met  his  approval.  It  was  then  made 
public  by  being  filed  in  the  office  ot  the 
secretary  ot  state.  These  are  tbe  sanc- 
tions tbe  legislature  has  provided  for  the 
authentication  of  its  own  acts,  both  to 
the  public  and  to  the  judicial  tribnnalH; 
and  tbe  question  Is  therefore  presented 
whether  soch  aothentlcation  must  not  be 
deemed  conclusive.  This  question.  In  my 
opinion,  must  be  answered  in  the  aflirma- 
tire.  How  can  it  be  otherwise?  The 
body  that  passes  a  law  must,  ot  necessity, 
promnlgate  it  in  some  form."  And,  con- 
tinuing, the  coort  said :  "In  the  frame  of 
onr  state  government,  tbe  recipients  nnd 
organs  ot  this  tbivefold  power  are  the 
legislature,  tbe  executive,  and  the  judi- 
ciary. Theyareco-ordlnate,— inall  things 
equal  and  independent.  Each,  within  its 
sphere.  Is  tbe  trusted  agent  ot  the  pablie. 
With  what  propriety,  then.  Is  it  claimed 
that  the  jadldal  branch  can  erect  itself 
into  tbe  custodian  of  the  good  faith  of  the 
legislative  department?  The  proposition 
Is  whether,  when  the  legislature  has  certi- 
fied to  a  mere  matter  ot  fact  relating  to. 
its  own  conduct,  and  within  Its  own  cog- 
nisance, tbe  Courts  of  the  state  are  at  lib- 
erty to  inqaire  into  or  dispute  the  veraci- 
ty of  that  certificate.  I  can  discover  noth- 
ing in  tbe  provisions  of  tbe  constitution, 
or  In  the  general  principles  of  government, 
which  will  justify  the  assumption  of  sucb 
superior  authority. " 

In  the  case  ot  State  v.  Swi  t,  reported  In 
21  Amer.  Rep.  721,  from  the  state  ot  Ne- 
vada, where  a  provision  of  tbe  state  con- 
stitntion is  analogous  to  ours,  providing 
"that  tbe  reading  of  a  bill  l)y  sections  on 
Its  final  passage  shall  in  no  case  be  dis- 
pensed with,  and  the  vote  on  the  final 
passage  ot  every  bill  shall  be  taken  by  yeas 
and  nays,  to  be  entered  on  the  journals  of 
each  house,"  etc.  The  court  held  that  the 
ofiSclal  copy  of  a  statute  dnly  enrolled  and 
authenticated  Is  conclaslve  evidence  ot  th» 
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law,  and  the  court  cannot  resort  to  the 
joarnalB  of  the  leKlnlatare,  nor  to  any 
other  eztrinBic  evidence,  to  ascertain 
whether  the  statute  wna  duly  enacted. 
That  court,  in  ronponse  to  tlie  argument 
in  favor  of  receiving  the  JournalH  aa  evi- 
dence, Bald:  "The  hope  ot  doing  good 
[that  is,  liy  correcting  mlBtakea  in  enrolled 
bills  by  the  jonrnala]  by  the  course  sug- 
gested is  more  than  overbulanred  by  the 
danger  of  doing  harm,  and  therefore  pre- 
sents no  equivalent  tor  thei  incaiculable 
disadvantage  of  reducing  the  statute  law 
from  a  state  of  certainty  to  one  of  ever- 
lasting doubt. "  To  the  same  eftet^t  is  the 
case  ot  People  v.  Devlin,  reported  in  33 

N.  Y.  aea. 

In  an  opinion  delivered  by  Mr.  Justice 
Harlan,  of  the  supreme  court,  and  con- 
curred in  by  bis  aBsoclates,  (the  cane  of 
Field  V.  narlE,  reported  In  14!  D.  S.  649,  12 
Sup.  Ct.  Rep.  496,)  many  of  the  cases  on 
this  question  were  referred  to;  and  in  au 
able  and  exhaustive  discussion  of  the 
points  involved  in  that  case,  the  court 
held:  "The  signing  by  tbespealier  of  the 
houae  of  representatives,  and  by  the  presi- 
dent ot  the  senate,  In  open  session,  of  an 
enrolled  bill,  is  an  official  attestation  by 
the  two  houses  of  such  bill  as  one  that 
has  passed  congress.  It  is  a  declaration 
by  the  two  bouses,  through  their  presid- 
ing oifli^ers,  to  the  president,  that  the  bill 
thus  attested  has  received,  in  doe  form, 
tlie  sanction  ot  the  legislatiTe  branch  of 
the  government,  and  that  it  is  delivered 
to  him  In  obedience  tn  the  constitutional 
requirement  that  all  bills  which  pass  con- 
gress shall  bepresented  tohim.  And  when 
a  bill,  thus  attested,  receives  bis  approval, 
and  Is  deposited  In  the  public  archives,  its 
authentication  as  a  bill  that  has  passed 
congreia  should  be  deemed  complete  and 
unimpeachable. "  In  response  to  the  argn- 
ment  that  was  made  In  that  case,  and  also 
urged  before  us,  that  some  supervision 
waB  necessary,  otherwise  the  officers  of 
the  respective  houses  and  the  members 
might  purposely  defeat  the  popular  will, 
thecourteaid:  "But this  posHlbiiityis  too 
remote  to  be  seriously  considered  in  the 
present  Inquiry.  •  •  •  Judicial  action 
baHed  upon  such  a  suggestion  is  forbidden 
by  the  respect  due  to  a  co-ordinate  branch 
of  the  government.  The  evils  that  may 
result  from  the  recognition  of  the  principle 
that  an  enrolled  act  In  the  custody  ot  the 
secretary  of  state,  attested  by  the  signa- 
tures of  the  presiding  officers  ot  the  two 
houses  of  congress,  and  the  approval  of 
the  president.  Is  conclusive  evidence  that 
it  was  passed  by  congress  according  to 
the  forms  of  the  constitution,  would  be 
far  less  than  those  that  would  certainly 
result  from  a  rule  making  the  validity  of 
congresaionni  enactments  depend  on  the 
manner  In  which  the  Journals  of  the  re- 
spective houses  are  kept  by  the  subordi- 
nateofflcers  charged  with  the  duty  of  keep- 
ing them."  The  court  also  said:  "In  re- 
gard to  certain  matters  expressly  required 
by  tne  constitution  to  be  entered  on  the 
Journal,— to  what  extent  the  validity  ot 
legislative  action  may  be  affected  by  the 
failure  to  have  those  matters  entered  on 
the  Journal, — we  need  not  inquire.  No 
such  qoeation  Is  presented  for  determina- 


tion. "  It  Is  therefore  argued  that  the  pre- 
cise question  presented  here  was  not  be- 
fore the  court  in  Field  v.  Clark.  Still  it  la 
evident  the  court  was  not  inclined  to  rec- 
ognize the  doctrine  fnund  in  the  Illinotft 
and  other  cases  as  sound.  The  provision 
of  the  constitution  of  Illinoia  la  **  that  all 
bills,  before  they  can  become  Iaw8,aball  be 
read  threeseveral  times  in  each  house, and 
shall  be  passed  by  a  vote  of  a  majority  ot 
nil  the  members  elect."  The  supreme 
court  of  that  state.  In  People  v.  .Stnrne,  35 
III.  121,  said:  "According  to  the  theory  of 
onr  legislation,  when  a  bill  has  become  a 
law,  there  must  be  record  evidence  ot  every 
material  requirement  from  Its  introduction 
until  it  becomes  a  law,  and  this  evidence 
Is  found  upon  the  Journals  of  the  two 
houses,  "—the  court  farther  saying:  "We 
are  not,  however,  prepared  to  say  that  a 
different  rule  might  not  have  subserved 
the  public  interest  equally  well;  leaving 
the  leglHlature  and  the  executive  to  guard 
the  public  interest  in  this  regard,  or  to  be- 
come responsible  for  its  neglect."  Mr. 
Justice  Haklan,  in  reviewing  the  varionn 
decisions  on  this  subject,  quoted  the  lan- 
guage of  the  Illinois  court,  in  which  the 
Bonndness  of  the  rule  eHtabilshed  in  that 
state  is  questioned,  and  approved  the  doc- 
trine of  the  state  courts  making  the  en- 
rolled bill  conclusive  evldeoce  of  the  in  w. 
Tlie  case  from  the  Mississippi  supreme 
court  ot  Ex  parte  Wren,  63  Miss.  512,  is  alno 
referred  to  in  the  case  of  Field  v.  Ulark,  in 
which  Mr.  Justice  Campbrlf.  said,  after  re- 
viewing the  adjudged  caNes:  "Every  other 
view  subordinates  the  lepislntore,  and  dla- 
regards  that  coequal  position  in  our  sys- 
tem of  the  three  departments  of  govern- 
ment. If  the  validity  of  every  act  pob- 
lished  as  law  la  to  be  tested  by  examining 
its  history,  as  shown  by  the  jonrnals  of 
the  two  houses  ot  the  legislature,  there 
will  be  an  amount  of  litigation,  difficulty, 
and  painful  uncertainty  appalling  in  ita 
contemplation,  and  multlplyinga  hundred- 
fold the  uncertainty  of  the  lew."  "If  tbe 
court  may  go  beyond  the  enrolled  bill,  and 
try  its  vnlidltj'  by  the  record  contained  in 
the  Journals,  it  must  perform  this  task  as 
often  as  called  on,  and  every  court  must 
dolt.  A  Justice  of  the  peace  must  do  it: 
and  we  will  have  the  spectacle  of  exami- 
nation ot  Journals  by  Justices  of  the  peace, 
and  statutes  declared  not  to  bolaw,  aa 
the  result  of  their  Journnllatic  history. 
Let  the  courts  accept,  as  statutes  duly  en- 
acted, such  bills  aH  are  delivered  by  tbe 
legislature  as  their  acts,  authenticated  aa 
such  in  the  prescrllied  mode."  In  Weeks 
V.  Smith,  81  Me.  547. 18  Atl.  Rep.825.it  was 
said:  "No  man  should  be  required  to  hunt 
through  the  Journals  of  a  leglHlatuie  to 
determine  whether  a  statute  properly  cer- 
tified by  the  speaker  of  the  house  and  the 
president  of  the  senate,  and  approved  by 
the  governor.  Is  a  statute  or  not." 

It  Is  insisted  that  section  4«(  of  the  con- 
stitution, containing  the  provision  that 
"no  bill  shall  become  a  law  unless,  on  Its 
final  paasage,  it  receives  the  votes  ot  at 
least  two  fifths  of  tbe  members  elected  to 
each  house,  tbe  vote  to  be  taken  by  the 
yeas  and  nays  on  the  Journals,  and  a  ma- 
jority of  all  the  members  where  an  appro- 
priation nf  money  Is  made,"  opens  the 
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door  to  an  ioTeatlgatlon  of  the  Journals 
by  the  courts.  I  see  no  dlatlDctlon  be- 
tween a  provision  of  a  cunstltutlon  requir- 
ing a  call  of  tlie  yeas  and  nays  by  the  leslH- 
latire  body  upon  the  Snal  paRRage  ol  a 
hlll,  and  the  provision  to  the  effect  that 
the  first  reading  shall  not  be  dispensed 
with.  They  are  all  naun<latory  provisions, 
reKulating  the  mode  in  which  the  leRls- 
latDre  shall  enact  laws  the  construction  of 
which  belongs  to  the  two  houfaes  and  the 
executive,  and  not  to  the  courts,  and  espe- 
cially when  the  constitution  contains  a 
provision  directing  the  mode  of  authen- 
tication by  which  the  courts  and  the  peo- 
ple are  to  be  governed.  By  the  statute  of 
oorstate.foradeedof  a  married  woman  to 
be  effectual,  the  clerk  is  required  to  es- 
amin«>  her  separately  and  apart  from  her 
husband ,  and,  although  he  may  have  ex- 
amined lier  In  the  presence  of  her  btis- 
band,  the  courts,  by  reason  of  an  express 
statute,  will  not  allow  the  clerk  or  the 
married  woman  to  show  that  he  did  not 
comply  with  the  law  when  he  has  certified 
that  he  did,  in  the  absence  of  fraud  on  the 
part  of  the  grantee,  and  for  the  reason 
that  such  a  rule  of  evidence  wonld  make 
the  title  to  land  too  uncertain ;  and  while 
the  statute,  as  to  the  clerk,  is  mandatory. 
Just  as  the  provision  of  the  constitution 
In  regard  to  tbeeoactmentof  laws  is  man- 
datory to  the  legislature,  when  the  bill  is 
certified  or  authenticated  In  the  mode  re- 
quired, you  cannot  go  behind  it.  The  en- 
rolled bill  should  be  held  conclusive.  The 
building  may  be  defective  in  its  constrnc- 
tion,  but,  when  received  from  the  hands  ol 
the  ai-rbitect,  will  be  allowed  to  stand. 
Section  56  of  the  constitution  is  plain  and 
unmistakable  as  to  the  manner  in  which 
a  bill  is  t«>  be  authenticated  and  promul- 
gated as  the  law,  and  affords  the  means 
for  every  one  ascertaining  what  the  la  wis. 
When  we  find  an  act  filed  with  the  secre- 
tary of  state,  authenticated  by  the  sig- 
natures of 'the  speakers  and  the  approval 
of  the  governor,  every  citlsen  can  rely  on 
its  efilcacy,  if  within  the  power  of  the  leg- 
islature to  enact  It;  and  no  evidence  of 
any  character,  assailing  its  validity, 
should  be  listened  to.  It  will  be  found 
that  courts  entertaining  opposite  views 
on  thiit  question  are  constantly  perplexed 
In  their  efforts  to  sustain  the  validity  of 
laws  with  a  view  of  preserving  rights  ac- 
quired under  statutes,  where  the  mode  nf 
passlug  them  was  not  as  prescribed  by 
the  constitution.  In  thecHftesof  Unll  v. 
Steele,  82  Ala.  562,  2Sonth.  Rep.65(l;  Glide- 
well  v.  Martin.  51  Ark.  559,  11  S.  W.  Rep. 
8K2;  State  v.  Algood,  87  Tenui  169,  10  S. 
W.  Bep.  310;  State  v.  City  of  Hastings,  24 
Minn. 78;  and  in  the  courts  of  Kansas  and 
Colorado.— It  has  been  held  that  the  jour- 
nals may  t)e  looked  into  with  a  view  of  as- 
sailing the  enrolled  bill,  but,  when  they  are 
silent  on  the  question  as  to  the  manner  of 
passing  the  bill,  the  coort  will  presume 
that  they  were  passed  in  accordance 
with  the  constitution;  and  In  some  of  the 
state  courts,  in  order  to  avoid  the  disas- 
trous consequences  resulting  from  contra- 
dicting the  enrolled  bill,  a  legislative  es- 
toppel in  some  canes  has  been  ap{)lied,  to 
the  effect  that  suhsequent  legislation  In 
tlie   n.-itnre  of  amendments  "ured   a  void 


legislative  enactment.  The  highest  an* 
thority  adverse  to  the  rule  hererecugniced 
is  Mr.  Justice  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  following  the  de- 
cisions of  the  courts  of  his  own  state. 
The  supreme  court  of  that  state  has  gone 
so  far  as  to  hold  that  when  there  is  no  en- 
try on  the  Joarnals,  and  no  resolution  ao- 
tborlzing  such  entry,  an  entry  found  in  the 
bound  volume  of  the  house  Journal  will  he 
presumed  to  have  been  properly  made; 
two  of  the  Judges  (Lono  and  Qrkst)  dis- 
senting. Common  Council  v.  Board  of  As- 
sessors, (Mich.)  51  N.  W.  Rep.  787.  I  can- 
not assent  to  such  a  doctrine. 

Nor  should  the  bill  before  us  be  held  un- 
constitutional upon  the  idea  that  no  one 
is  injured  by  a  reversal  of  this  case;  that 
it  is  only  one  agent  of  the  state  govern- 
ment trying  to  keep  the  money  in  the 
treasury,  and  another  trying  to  get  It  out. 
It  is  either  a  law  or  not  a  law.  If  a  law, 
the  appellees  have  the  legal  right  to  the 
money,  and  to  compel  the  auditor  to  pay 
it.  There  can  be  no  exception  to  the  rule. 
It. is  true  they  are  the  agents  to  disburse 
this  fund,  but  the  ears  of  the  court  are  not 
closed  to  the  fact  that  the  managers  have 
been  engaged  in  preparing  the  exhibits  for 
the  World's  Fair.  They  have  doubtless 
expended  their  own  means  in  making  such 
preparations  as  were  necessary  for  that 
purpose.  They  bad  the  right  to  act  under 
the  law, and  the  approval  of  the  governor 
of  their  vouchers  for  f25,000  raises  a  strong 
presumption  that  they  have  made  expendi- 
tures. The  executive  was  right  in  approv- 
ing the  vouchers,  because  be  knew  the 
board  of  managers  had  acted  in  good 
faith.  Still,  from  the  majority  opinion,  If 
expenditures  have  been  made,  as  the  act 
was  void.  It  affords  them  no  protection. 
Can  this  be?  Are  the  courts  of  this  state 
to  search  the  journals  to  find  out  wheth- 
er or  not  Htatntory  rights  can  be  en- 
forced? Such  a  rule  not  only  makes  the 
forms  of  legislation,  but  all  legislative  ex- 
pediency, the  subject  of  judicial  approval. 
It  invites  the  judge  from  the  beucli,  that 
he  may  become  a  partisan  to  the  (lassnge 
or  rejection  of  bills,  where  partisan  lufiu- 
ence  and  excitement  prevail.  It  is  an  en- 
croachment upon  theexercise  of  legislative 
power.  Its  effect  will  bo  to  sweep  from 
tlie  statute  books  bills  of  the  highest  Im- 
portance, passed  during  this  legislative 
session,  and  open  the  door  to  an  assault 
on  all  past  legislation.  It  is  a  legal 
dynamite,  hidden  from  the  public  view, 
ready,  when  the  occasion  requires,  to  he 
used  in  the  destruction  of  any  statute. 
In  the  language  of  a  great  judge  (.ludge 
Black)  in  an  opinion  given  on  a  siuiilar 
question,  "I  fear  to  turn  loose  a  principle 
which  might  devour  the  whole  statute 
hook."    Op.  Atty.  Gen.  U.  S. 

While  I  do  not  differ  from  my  associates 
as  to  what  is  the  final  passage  ofabill,lt  is 
a  question  that  was  not  debated  by  coun- 
sel; and,  from  my  view  of  this  case,  the 
opinion,  at  best,  would  only  he  advisory 
In  Its  character,  and  given  to  a  represent- 
ative body  that  has  not  sought  it.  I 
again  re[)eat  that  this  court  is  only  deter- 
mining what  evidence  we  will  look  to  in 
order  to  ascertain  whether  the  act  in  ques- 
tion Is  or  not  a  la  w.  It  is  one  entirely  dis- 
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tfnet  froTn  the  l^xlatlve  power  In  pacwtn^ 
bilta,  or  that  of  the  governor  in  pointing 
out  defects  and  eooHtitntional  omiHsiona 
In  the  attempt  to  paaa  them. 

I  feel  the  importance  of  a  conrt  of  last 
resort  concurring  on  all  eonatitattonni 
qneatioDB,  bnt  the  magnitude  of  the  qnes- 
tlon  involved,  and  the  danger,  as  I  con- 
ceive, flowing  from  the  coiintmctlon  given 
the  cunstitntlon  by  mj  aBROciatea,  com- 
pel  me  to  diSHent  from  their  views  of 
the  main  qaestion  involved. 


Tbdbtees  or  Tovnt  or  GRRBimLLK  t. 

TowNRS,  Tmatee. 
(Court  oj  Appeal*  of  Kentucky.  Jan.  S,  1898.) 
Application  of  Fisbs. 
Act  March  4,  1869,  (Greenrille  Town 
Charter,)  provides  tliat  the  police  judge  of  that 
town  Khali  have  ezclnsire  jnriadiction  over  tlie 
county  judge  and  justices  of  that  county  for  the 
trial  of  all  penal  offenses  committed  wititin  the 
corporate  limits;  and  tliat  all  fines  collected  shall 
l>e  paid  to  the  town  treasurer  for  the  nse  of  the 
town.  Act  March  23,  1SS6,  (amendatory  of 
Greenville  Charter,)  provides  that  all  fines  im- 
posed for  violation  of  the  ordinance  of  the  town, 
as  well  as  for  violations  of  the  penal  laws  of  the 
commonwealth,  committed  within  the  corporate 
limits  of  seid  town,  shall  be  f or  tlie  nse  of  the 
town.  Bald,  that  fines  imposed  in  the  circuit 
conrt  for  violations  of  the  state  laws,  though 
committed  within  the  corporate  limits  of  Oreen- 
ville,  do  not  belong  to  that  town. 

Appeal  from  circuit  coart.  Muhlenberg 
county. 

"To  be  officially  reported." 

Action  by  the  troHteea  of  the  town  of 
Greenville  againat  G.  W.  Townee,  trnatee. 
Defendant  had  Judgment,  and  plalntitfa 
appeal.    Afflrnied. 

Joaaoa  <S  Wickllffe,  tor  appellants. 

HAzrcLRioo,  J.  The  charter  of  the  town 
of  Greenville,  Muhlenbergcounty,  provides 
"that  the  police  judge  of  aald  town  ahall 
have  excloalve  jnriadiction  overthe  county 
Judge  and  joRtlcea  of  aaid  county  for  tlie 
triHl  of  all  penal  orrennes  occurring  within 
the  corporate  llniita  of  »ald  town  over 
which  be  now  has  Jurisdiction:  and  all 
fines  and  forfeitnrea  for  offenses  commit- 
ted in  aald  town,  when  collected,  shall  be 
paid  to  the  treasurer  of  HSid  board  of  trua- 
tces  of  said  town,  to  be  by  them  used  In 
the  Improvement  of  the  ntreeta  of  aald 
town."  By  further  act  It  is  provided 
"thatforall  flnea  Irapoaed  tor  violations  of 
the  by-laws  and  oniinances  of  i»ald  town, 
as  well  as  for  all  violations  of  the  penal 
lawa  of  the  commonwealth,  committed 
within  the  corporate  llmtts  of  said  town, 
that  the  fine  and  penalty  so  asaeRHed 
shall  be  for  the  nae  and  benefltof  the  town 
of  Greenville,  and  ahall  be,  when  collected, 
paid  to  the  treasurer  of  the  truRt«»es  of  the 
town,  and  by  the  trustees  us»d  for  the 
bt'neilt  of  aald  town.  **  The  provision  first 
quoted  was  approved  March  4,  1869,  and 
the  amendment  March  28, 18X6. 

At  Its  April  term,lS!)l,  certain  flnea  were 
Impoaed  In  the  Muhlenberg  circuit  court 
on  Indictnienta  by  the  grand  jury  for  mls- 
dcinciinors  and  viola tiouF.  of  the  penal 
Kwsof  the  state,  committed  subsequent 
to  March  23, 18S6,  and  within  the  corpo- 


rate I!  mi  tn  of  said  town.  The  trnatee  of 
the  Jnry  fund  collected  these  fines,  and 
therenpon  the  tmstees  of  the  town,  by 
motion  in  thecircoit  court,  sought  to  eom- 
pal  the  appellee,  the  trustee  of  the  Jury 
fund,  to  pay  to  the  town  treasurer  the 
montys  so  received  by  him.  The  circuit 
court  adjudged  the  act  of  March,  ItiSS,  un- 
constitotfonal,  overruled  the  motion,  and 
dismissed  the  proceeding.  From  thisjudg- 
ment  the  trustees  of  the  town  Iiave  ap- 
pealed. 

By  the  act  of  March,  1869, ezclnsivejuris- 
dictiou  was  attempted  to  be  given  the 
police  court  "over  the  county  Judge  and 
Justices  of  tbe  county."  By  the  amend- 
ment of  March,  1886,  it  la  provided  "that 
for  ail  fines  Imposed  [evidentiy  mean- 
ing in  said  poUrecourtjior  violations  of 
tbe  by-laws  and  ordinances  of  said  town, 
as  well  88  for  all  vlolaticna  of  the  penal 
laws  uf  the  commonwealth  committed 
within  the  corporate  limits  of  tbe  town, 
that  the  fine  and  psnulty  so  asaeaaed  [still 
clearly  referring  to  an  assessment  of  fine 
and  penalty  In  the  police  court,  that  be- 
ing tbe  sole  court  mentioned  in  the  act] 
shall  be  tor  the  nse  and  t>eneflt  of  the 
town  of  Greenville."  We  are  of  opinion 
that  the  acts  mentioned  were  nut  intended 
to  divert  from  their  usual  course,  as  pro- 
Tided  by  tbe  greneral  law,  the  flees  recov- 
ered in  the  circuit  court,  and  cover  them 
Into  the  town  treasury.  The  only  court 
under  consideration  «  as  the  police  court, 
and  the  fines  and  forfeitures  referred  to 
must  have  been  thoae  impoaed  in  that 
court;  and  eappclall.v should  thiaconstruc- 
tlnn  be  adopted,  as  by  it  the  constitution- 
ality tif  the  provisions  of  the  charterof  the 
town  la  Raved  from  question. 

Tbe  Judgment  below  is  affirmed. 


GAYHKAnT  V.  Patton. 

{Court  of  Appeals  ofKentucku.    J&n.  S,  ISSKt.) 

Appeal— Weiobt  op  EviDB!fox. 

Where  there  is  evidence  to  support  the 

verdict,  it  will  not  h?  disturbed  on  appeal,  thouffh 

a  preponderance  in  the  uumtier  of  witneast«  is 

against  it. 

Ap|)ea1  from  conrt  of  common  pleas, 
Knott  county. 

"Not  to  bu  officially  reported." 

Action  by  Lewis  Gayheart  againat  Rob- 
ert Fatton.  Uefendtint  had  judgment, and 
plnlntlff  appeala.     Affirmed. 

A.  H.  HuwHrd,  for  appellant. 

Lrwis,  J.  The  only  issue  In  this  case  la 
whether  the  land  upon  which  the  alleged 
treapaaa  was  committed  Is  within  or  out- 
side the  boundary  of  the  patent  nnder 
which  the  defendant, nowappellee, claims; 
that  patent  being  older  and  superior  to 
the  one  under  which  plaintiff,  now  ap- 
pellant, claima.  There  la  direct  conflict  In 
the  teatimonyon  that  laane,  though  a  ma- 
jority in  number  of  witneaaea  statethe  line 
of  the  elder  patent,  if  rnn  properly,  would 
not  include  the  land  In  controversy.  But. 
the  Jur.v  being  judges  of  the  credllilllty  of 
wttneases  and  weight  of  testimony,  this 
court  cannot  undertake  tosay  their  verdict 
In  this  case  ia  palpably  againat  the  evi- 
dence, in  view  of  the  fact  there  is  testimony 
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to  support  It  that  tbey  may  bave  been 
tally  juBtifled  tn  trentlng  aa  aatlHlactory 
and  conviDcingr.  There  does  not  appear 
to  us  any  error  by  tbe  lower  court  in  fdv- 
ing  Instrnctlona  or  any  other  respect; 
wherefore  tbe  Judgment  Is  aflarnied. 


CoRKB  et  hI.  v.  Cross. 

(Supreme  Court  of  Arkansas.    Dec.  17, 1893.) 

Chattel  Mortgages — Powers  of  Bale — Contbh- 

sioN  HI  Assignee  of  Note — Damages. 

1.  Where  a  note  secared  by  a  deed  of  trust 
of  chattels  is  given  aa  collateral  security  for 
other  notes,  the  cancellatioa  of  tliese  latter 
notes  for  usury  does  not  aSect  the  trustee's 
power  of  sale  under  the  deed  of  trust. 

2.  Defendants,  the  payees  of  a  note,  signed 
by  one  W.,  received  as  collateral  security  in 
part  a  note  which  plaintiff  had  made  to  W., 
and  which  was  secured  by  a  deed  of  trust  on 
chattels  belonging  to  the  latter.  These  chat- 
tels were  afterwards  wrongfully  delivered  by 
the  trustee  to  defendants,  who  entered  the 
value  thereof  as  a  part  payment  on  plaintiff's 
note.  In  an  action  against  defendants  for  con- 
vennon  of  the  chattels,  it  appeared  that  W.'s 
note  to  them  had  been  canceled  for  usury,  field, 
that  if,  in  spite  of  such  cancellation,  defend- 
ants had  an  interest  in  tbe  note  secured  by 
tbe  deed  of  trust,  they  were  liable  only  for  the 
excess  in  the  value  of  the  chattels  over  the 
amount  due  on  the  note. 

3.  In  such  case  it  was  error  to  ezclnde  ev- 
idence that  the  ccHiverdon  of  the  chattels  was 
prior  to  tiie  decree  of  cancellation,  and  that  aft- 
er Huch  decree  the  maker  of  the  canceled  note 
agreed  for  a  sufficient  consideration  to  let  de- 
fendants retain  whatever  benefit  had  accrued 
to  them  from  the  appropriation  of  the  chattels. 

Appeal  from  circuit  court.  PblUlps  coun- 
ty; Grant  Orekn,  Jr.,  Judge. 

Aetioo  by  Moaee  Cross  against  J.  L. 
Cocke  A  Co.  for  conversion  of  two  mules. 
From  a  Jndgmeot  tor  plaintin,  defendants 
appeal.    Reversed. 

Delendants  stated  In  their  answer  that 
the  only  transaction  that  tbey  or  either 
of  tbem  at  any  time  ever  bad  in  which 
tbe  said  Cross  cuuld  lu  any  way  be  inter- 
ested was  as  follows,  to  wit:  That  on 
the  Ist  day  of  March,  1887,  the  said  Cross 
executed  and  delivered  to  one  M.  B. 
Woodyard  hia  promissory  note  for  $570, 
with  10  per  cent,  interest  from  date,  due 
and  payable  on  tbe  loib  of  October,  1887, 
and  that,  to  secure  said  note,  be  executed 
to  one  K.  T.  Nelson,  trustee,  a  trust  deed, 
e«>nveylng.  among  other  property,  two 
uinles,  describing  them,  with  power  in  the 
trustee,  on  default  of  payment,  to  take 
said  mules  and  sell  tbem;  that  said  deed 
of  trust  was  recorded;  that  on  the  16th 
of  May,  1S87,  l>etore  its  maturity,  said 
Woodyard  assigned  and  delivered  said 
note  to  defendants,  who,  when  same  be- 
came due,  required  sold  trustee  to  take 
said  property,  and  sell  same  to  pay  off  said 
note;  that  said  plaintitt  refused  to  give 
up  said  mules  upon  demand  to  thetrnstee, 
who  thereupon  brought  suit  in  the  court 
of  common  pleas  of  Phillips  county  on 
Febrnary  '2, 1888,  to  compel  tbe  delivery  to 
bim  of  said  mules  for  the  purposes  of  his 
■aid  trust;  that  this  plaintiff  was  tbe  de* 
fendant  in  said  action,  wnicb  progressed 
.to  Judgmt^nt;  that  by  said  Judgment  the 
possession  of  the  said  two  males  was  de- 
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livered  to  said  trustee,  and  that  said  fudg'- 
nient  now  remains  in  full  force  and  effect; 
that  said  trustee  disposed  of  said  mules- 
for  tbe  purposes  of  said  trust,  and  defend- 
ants-became  the  purchasers  thereof,  and' 
entered  as  a  payment  on  plaintiff's uoteso- 
held  by  them  the  value  thereof,  which  was- 
tbe  sum  of  #125:  that  they  were  the  same- 
mules  the  posBcsaiun  whereof  was  award- 
ed to  said  trustee  by  the  judgment  of  aal* 
court,  (a  certified  tranacript  of  judgment 
was  tiled  with  answer,)  and  whose  value 
was  ascertained  by  said  judgment  to  !>•■ 
$125.  To  which  answerplalntlff  rtemurred. 
The  court  sustained  the  demurrer,  and  aft- 
erwards ovtrruled  it.  The  case  was  sub- 
mitted to  thp  court,  sitting  as  a  Jury.  It 
was  agreed  by  the  parties  to  this  suit,  for 
the  purposes  of  this  trial,  us  folio  vva:  (1> 
That  M.  B.  Woodyard  &  Co.  gave  to  de- 
fendants three  promissory  notes,  one  of 
which  was  paid,  ami  the  other  two  \ver» 
renewed;  that  subsequently  M.  B.  Wood- 
yard  &  Co.,  to  secure  said  notes,  trans- 
ferred to  defendants,  as  collateral,  sundry 
notes  taken  from  their  customers,  among 
which  was  one  note  given  to  said  Wood- 
yard  &  Co.  by  said  plaintiff  for  supplies 
furnished,  payment  of  which  was  secured 
by  deed  of  trust  on  the  mules  In  controver- 
sy. (2)  That  defendants  brought  suit  i» 
this  court  against  M.  B.  Woodyard  &  Co. 
to  recover  a  judgment  upon  said  two 
notes,  which  was  the  only  indebtedness 
claimed  to  be  owing  Irom  said  Woodyard 
ft  Co.  to  said  defendants,  either  at  the  time 
of  transfer  of  said  collateral  notes,  or  afe. 
tbe  date  of  tbe  bringing  of  their  said  salt. 
Woodyard  &  Co.  filed  their  hill  to  cancer 
said  notes  and  alleged  indebtedness  as 
usurious,  and,  upon  bearing,  the  court  de- 
creed thutthe  notes  becanceled.  (3)  That 
the  value  of  the  said  mulesat  the  time  they 
were  taken  from  possession  of  said  plain- 
tiff was  $200,  and  they  were  taken  by  the 
trustee  under  proceedings  io  the  commo» 
pleas  court  of  this  connty,  and  delivered 
to  said  defendants,  without  a  sale  under 
the  providons  of  said  deed  of  trust,  and 
without  consent  of  this  plaintiff ;  that  at 
that  date  plaintiff  was  Indebted  to  Wood- 
yard  &  Co.  In  tbe  sam  of  $135,  for  supplies 
so  famished  under  said  deed  of  trust.  H> 
That  said  original  notes  so  made  to  J.  iL 
Cocke  &  Co.  were  payable  at  the  offlce  of 
said  J.  L.  Cocke  &  Co.,  Memphis.  Tenn.,. 
and  the  notes  given  in  renewal  of  the  two- 
notes  not  paid  were  payable  at  tbe  office- 
of  John  8.  Horner  &  Son,  in  Helena,  Ark.  ;. 
that  said  original  notes  were  at  the  hear- 
ing produced  to  the  court  by  the  attor- 
neys for  Woodyard  &  Co..  and,  upon  the 
objection  of  the  attorney  of  J.  L.  Cocke  A 
Co.  to  their  Introduction  at  that  time, 
they  were  withdrawn;  that  the  plnlntlOi 
does  not  by  anything  in  this  agrecmenft 
admit  that  it  is  competent  for  th;  defend- 
ants to  impeach  or  modify  the  decree  ren- 
dered in  said  cause  of  Woodyard  *  Co.  vs. 
Cocke  &  Co.,  or  tliat  any  testimony  is  ad- 
missible tor  that  purpose.  Defendants 
offered  to  introduce  James  C.  Tappan  as  a 
witness,  who  wonid  have  testified  as  fol- 
lows: "I  was  the  attorney  for  Nelson, 
trustee,  against  Moses  Cross,  in  tbe  Phil- 
lips county  court  of  common  pleas.  Ths 
two  mnles  taken  In  that  salt  are  tbe  sams^ 
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two  ninles  iined  for  here.  Tbey  were  taken 
Id  that  suit,  and  turned  ovpr  to  J.  L. 
Cocke  &  Co.,  wbo  were  the  owners  of 
'Cross'  note,  which  had  bven  asslKiied  to 
them  by  M.  B.  Woody  a  rd  on  May  4,  1S87. 
the  same  being  for  ¥570,  and  was  secured 
by  deed  of  trust  executed  by  Moses  Cross, 
the  plalntlR,  on  said  two  males.  Tbey 
were  tarned  over  by  trustee  in  said  suit  to 
J.  L.  CockA  &  Co. on  January  28, 18SK,  who 
credited  Cross'  note  with  fl25.  the  ap- 
praised value  of  said  moles  as  of  that  date. 
Said  suit  proKressed  to  Judgment  aKainst 
•aid  Cross  with  tlie  consent  and  approba- 
tion of  Woodyard's  attorney.  After- 
wards Cross  appeared  in  the  court  of  com- 
mon pleas,  and  moved  to  set  aside  said 
JudKment,  wblcb  the  court  refused  to  do. 
When  the  decree  was  obtained  In  the  suit 
of  M.  B.  Woodyard  A  Co.,  asainst  J.  L. 
Cocke  &  Co.  in  this  court.  I  was  attorney 
for  defendants,  and,  not  being  satisfied 
with  the  decree,  I  then  intended  to  take  an 
appeal  to  the  supreme  court.  There  were 
some  two  or  three  hundred  dollars  tied  up 
in  court  in  said  suit, and  I,  as  attorney  for 
defendants,  held  sevetal  claims  which  bad 
been  transferred  to  J.  L.  Cocke  &  Co.  by 
Woodyard.  Mr.  ,1.  P.  Clarke,  attorney  for 
M.  B.  Woodyard,  agreed  If  J.  L.  Cocke  & 
Co.  would  not  take  an  appeal  from  said 
decree, and  turn  over  said  claims  on  which 
•nit  had  not  been  broagbt,  that  be  would 
pay  me  f  100  of  the  money  in  court,  and 
that  J.  L.  Cocke  &  <'o.  might  retain  the 
males  they  had  recovered  from  Cross,  and 
have  the  benefit  of  said  judgment  against 
Cross.  Upon  consideration,  as  attorney 
lor  J.  Ij,  Cocke  &  Co.,  I  agreed  not  to  take 
an  appeal  from  said  decree.  I  would 
•tate  tbat,  bnt  for  this  agreement  made 
with  Woodyard's  attorney,  J.  L.  Cocke  & 
Co.  would  nave  taken  an  appeal  in  said 
case.  The  snlt  brought  by  Melson,  trus- 
tee, was  institnted,  and  the  mnles  were 
turned  over  to  J.  L.  Cocke  &Co.  by  trustee 
10  or  12  days  before  the  injunction  suit  of 
M.  B.  Woodyard  &  Co.  against  J.  L.  Cocke 
ft  Co.  was  instituted.  When  I  made  the 
agreement  I  was  under  the  impression  it 
was  acceptable  to  all  parties  in  Interest. " 
The  court  refused  to  permit  the  defendants 
tointroduceTappanas  a  witness,  to  which 
-decision  they  excepted  at  the  time.  This 
wna  all  the  evidencelntroduced  and  offered 
to  be  introduced.  The  court,  sitting  as  a 
|ury,  found  for  the  plaintiff  in  the  sum  of 
9228.35,  to  which  finding  the  defendants 
■excepted  at  the  time,  and  filed  amotion 
for  a  new  trial,  which  the  court  overruled. 
J.  P.  Clarke  and  J.  C.  Tappaa,  for  ap- 
pellants. J.  J.  <fi  E.  C.  HoFDor,  for  ap- 
.pellee. 

Mansfibi.d,  J.  The  decree  canceling  the 
votes  of  Woodyard  &  Co.,  for  the  pay- 
ment of  which  Cross'  note  was  aosigned 
to  the  appellanis  sscollateral security, did 
not  affect  the  power  of  Nelson  to  sell  the 
-mules  In  the  manner  icqaired  by  the  deed 
ot  trust.  If  be  had  made  such  sale,  it 
would  have  been  a  matter  of  no  concern 
-to  Cross  whether  the  amount  due  on  his 
note  was  payable  to  Wo(>dyard  &  Co.  or 
to  the  appellants.  The  proceeds  of  the 
•ale  would  in  either  event  have  been  re- 
ceived by  Nelson,  and  his  misapplication 


of  the  toad  could  not  bare  deprived  Cross 
of  the  right  to  have  the  mortgage  eatis- 
fled.  If  a  surplus  reroained,  be  could 
have  recovered  that:  but  he  would  hare 
had  no  cause  of  actios  againet  the  pur- 
chaser. But  the  manner  in  which  the 
mules  were  appropriated  to  the  satisfac- 
tion of  the  debt  secured  was  unwarranted 
by  tliedeed  of  trust,  and  the  appellants 
do  not  stand  in  the  attitude  of  purchasers 
under  that  instrument.  It  was  therefore 
pertinent  to  the  Issue  tried  below  to  In- 
quire whether,  at  the  tine  the  mulee  were 
delivered  to  them,  the  appellants  were  en- 
titled to  collect  Cross'  note  Their  right 
to  do  so  by  virtue  of  its  original  assign- 
ment to  them  ceased,  as  against  Wood- 
yard  &  Co.,  on  the  rendition  of  the  decree 
the  latter  obtained  against  them;  and 
the  conversion  of  the  property  is  admitted 
to  have  been  wrongful  as  against  Cross. 
But  ir,  notwithstanding  the  decree  referred 
to,  the  appellants  were  still  the  rightful 
holders  of  Cross'  note,  they  were  liable  to 
him  for  only  the  difference  between  the 
amount  due  upon  It  and  the  larger  snm 
agreed  upon  as  the  valne  of  the  mnles. 
Jones  V.  Horn,  51  Ark.  19,  9  8.  W.  Rep.  309. 
For  this  reason  the  testimony  of  Tappan 
was  of  Importance  to  the  appellants,  and 
It  was  error  to  exclude  It.  It  would  have 
shown,  not  only  that  the  conversion  of 
the  mules  took  place  before  the  institution 
of  the  suit  in  which  the  decree  canceling 
the  original  debt  was  rendered,  bat  tbat, 
after  the  decree  was  obtained,  Woodyard 
ft  Co.,  the  payees  of  Cross'  note,  agreed 
witb  the  appellantB.for  a  sufficient  consid- 
eration, to  permit  them  to  retain  what- 
ever benefit  had  accrued  to  them  from 
the  disposition  made  of  the  trust  property. 
This  placed  the  appellants,  who  BtiU  had 
possession  of  Cross'  note,  in  the  position 
Woodyard  &  Co.  wonld  have  occupied  if, 
without  parting  with  their  right  under 
the  deed,  they  bad  converted  the  proiierty 
itconveyed.  No  specialdamagelsclalmed; 
and,  on  the  case  presented  by  the  rejected 
evidence,  the  recovery  of  Cross,  according 
to  the  established  rule  in  such  cases, 
should  be  limited  to  the  value  of  the  prop- 
erty converted,  less  the  sum  of  9135, shown 
to  be  due  on  his  note.  Jones  v.  Horn, 
51  Ark.  19,  9  8.  W.  Rep.  809.  If,  within  13 
days  from  this  date,  he  wiU  enter  a  remit- 
titur for  that  amount,  the  Judgment  as 
to  the  rest  of  the  sum  recovered  will  be 
affirmed;  otherwise,  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Span.v.i 
(Supreme  Court  of  Arhansm.    Dec  34,  t8B2L) 
Ravrsw  o^  Appbai.. 
Thoofdi  a  verdict  la  perhaps  larger  than 
the  Appellate  coort  woiUd  have  rendered.  If  ait- 
tins  as  a  jury,  yet  where,  if  plaiutifrs  testi- 
mony is  true,  the  amount  recovered  does  not 
exceed  his  loss,  the  verdict  cannot  be  disturl>ed. 

Appeal  from  circnit  court.  Hempstead 
county;  Rtifhs  O.  Hearn,  Judge. 

Action  by  A.  J.  Spann  againet  the  St. 
Louis,  Iron  Mountain  &  Southern  Rall- 

'RehearinK  pending. 
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vray  Company  to  recover  damaices  tor  In- 
JDrlea  to  horiieB  and  coItR,  suBtalned  while 
beiuK  ahlpppd  under  an  agreement  with 
defendant.  Prom  a  Judpcinent  for  plain- 
tiff, defendant  appeals.    AfSrraed. 

I^cMi^dfcJuliosoa,  (or  appellant.    Seott 
A  Jonea,  for  appellee. 

Hrminoway,  J.  Tbis  case  preaenta  the 
'queHtion  determined  in  EtailwayCo.  7.,Cra- 
vena,  20  S.  W.  Rep.  803,  (decided  to  day.) 
The  plaintiff  did  not  in  this  case,  as  in 
that,  introduce  proof  to  Hhow  that  he  bad 
no  option  in  accepting  the  blU  of  lading, 
or  that  be  accepted  it  becnune  he  conld 
not  procure  a  abtpment  of  his  horsee  with- 
out doing  8u;  hnt  the  tacts  above  appear 
by  the  recitalB  of  the  bill  of  lading  upon 
which  tbe  defendant  relied,  and  tbe  de- 
fenae,  therefore,  failed.  The  bill  of  lading 
vraa  upon  a  printed  form,  and  contained 
15 sections  11  mltlog  tbe  defendant's  com- 
mon-law liability.  It  provided  that  tbe 
company's  rules  and  regulatlnns,  printed 
at  its  head,  should  constitute  a  part  of  It; 
and  the  flrst  of  said  rules  is  as  follows: 
"No  station  ascent  of  this  railroad  baa  any 
power  or  authority  to  bind  tbis  railroad 
in  regard  to  the  shipment  of  live  stocis, 
except  by  written  contract  In  the  follow- 
ing form,"  (following  which  is  the  con- 
tract, with  the  15  limiting  clanaes.)  It 
thus  appears  that  the  railroad  would  not 
receive  or  carry  the  stocli  unless  the  ship- 
per accepted  the  bill  of  lading  relied  upon. 
As  ruled  in  tbe  Cravens  Case,  nnch  a  con- 
tract Is  not  deemed  fair  to  the  shipper,  or 
iust  and  reasonable  in  law.  and  is  invalid. 
Aa  tbe  bill  of  lading  furnished  tbe  evidence 
of  its  invalidity,  the  defendant,  though  nn 
Intermediate  carrier,  could  claim  no  more 
under  It  than  tbe  carrier  that  Issued  It. 
An  objections  to  tbe  instructions  relate  to 
tbis  matter,  and.  as  it  furnished  no 
ground  of  defense,  it  is  unnecessary  to  con- 
sider them.  It  is  further  argued  that  the 
verdict  is  excessive,  and  we  are  by  no 
means  satisfied  that  We  should  have  ren- 
dered one  so  large.  But,  If  plaintirf's  tes- 
timony was  true,  the  amount  recovered 
does  not  exceed  his  loss;  and  whether  his 
testimony  was  true,  or  was  overborne  by 
tbe  weight  of  conflicting  testimony,  was  a 
question  for  the  jury,  mot  for  ua.    Affirm. 


SANGRR  et  ah  ▼.  HBNDISRBO!f. 

(Supreme  Cawrt  of  Texa».  Jan.  13,  1893.) 
Writ  or  Error — Whbn  Allowbd. 
Application  for  a  writ  of  error  to  the 
court  of  civil  appeals  on  reTerstng  and  remand- 
Idk  a  case  for  another  trial  will  be  dismissed 
where  it  does  not  appear  that  the  Judgment  of 
reversal  practically  settles  tbe  case. 

.Xpplication  by  Sanger  Bros,  and  others 
against  B.  M.  Henderson,  trustee,  for  a 
writ  of  error  from  court  of  civil  appeals. 
Application  dismiRsed. 

Ch»a  7.  Evans,  for  petitioners. 

Stayton,  C.  J.  In  tbis  case  the  Judg- 
ment of  the  district  court  was  reversed, 
anil  the  cause  remanded,  on  account  of  a 
charge  given.  Tbe  propriety  of  giving  the 
chttrceta  shown  to  have  depended  upon 


state  of  the  evidence,  and  we  cannot  as- 
sume that  there  will  or  will  not  be,  on  an- 
other trial,  evidence  to  make  such  a  charge 
improper.  Neither  the  quentlons  litigated 
nor  tbe  parties  authorize  the  granting  of 
a  writ  of  error  ou  a  judgment  of  a  court 
of  civil  appeals  reversing  and  remanding 
a  case  for  another  trial;  nor  does  it  ap- 
pear that  the  Judgment  of  reversal  "prac- 
tically settles  the  case."  Under  these cir- 
cnmstances,  the  application  for  writ  of  er- 
ror will  be  dismissed.    It  is  so  ordered. 


WooDB  T.  State. 
(Court  <ff  Ortminal  Appeal  of  Texa*.    Jan.  11, 

im.) 

AppbaIi  is  Criminai.  Casks  —  Intoxioatino  Liq- 
uors—Balks  TO  Minors. 

1.  Where  the  record  does  not  contain  a 
statement  of  the  facts,  a  motion  for  a  new  trial, 
on  the  ground  that  the  evidence  does  not  sup- 
port a  conriction,  will  not  be  entertained  on 
appeal,  the  presumption  beine  that  the  convic- 
tion is  in  accord  with  tbe  evidence. 

2.  An  indictment  stating  that  defendant 
"did  unlawfully  and  Icnowingly  sell  and  give, 
and  cause  to  be  sold  and  given,  splcituous,  vi- 
nous, and  intoxicating  liquors  to  one  W..  the 
said  W.  being  then  and  there  a  person  nnder 
the  age  of  twenty-one  years,'  suiTirientiy 
charges  the  defendant  with  linowledge  that  the 
vendee  was  a  minor. 

Appeal  from  Dallas  coanty  court ;  E  G. 
BowRR,  Judge. 

Dave  Woods  was  convicted  of  selling 
liquor  to  a  minor,  and  appeals.    Afflrined. 

It.  L.  Henry,  Asst.  Atty.  Gen.,  for  tbe 
State. 

Hurt,  P.  J.  Appellant  was  indicted  for 
and  convicted  of  unlawfully  selling  liquor 
to  a  minor,  and  his  punishment  assessed 
at  a  fine  of  f  25.  Tbe  motion  tor  a  new 
trial  is  based  alone  upon  tbe  ground  that 
"  the  judgment  is  contrary  to  tbe  law  and 
the  evidence. "  There  being  no  statement 
of  facts  in  this  case,  the  presumption  ob- 
tains tbnt  the  conviction  Is  In  accordance 
with  tbe  evidence.  Defendant's  motion  to 
quash  the  indictment  upon  the  ground 
that  It  does  cot  charge  that  be  knew  tbe 
person  to  whom  tbe  liquor  was  sold  to 
be  a  minor  Is  not  well  taken.  The  indict- 
ment alleges,  omitting  formal  parts,  that 
"he  did  unlawfully  and  knowingly  sell  and 
give,  and  cause  to  be  sold  and  given,  spir- 
ituous, vinous,  and  intoxicating  liquurs 
to  one  C.  C.  Wisdom,  the  said  C.  C.  Wis- 
dom being  ttien  and  there  a  person  under 
the  age  of  twenty-one  years,  without  tbe 
consent  of  the  parent  or  guardian,"  etc. 
The  contention  is  that  "knowingly,"  in 
tbe  indictment,  does  not  convey  the  idea 
that  the  vendor  knew  tbe  vendee  to  be  a 
minor,  but  only  that  be  knew  he  made 
the  sale.  It  would  be  a  remarkable  case 
in  which  the  vendor  did  not  know  he  bad 
made  thesale;  hence  we  are  of  opinion  that 
"knowingly"  clearly  conveys  tbe  idea 
and  informs  the  dcleudant  that  be  knew 
he  was  selling  liquor  to  a  minor.  The  in- 
dictment in  tills  case  conrurms  strictly 
with  thetonn  prcBcrlbed  in  Wilison'sCrini- 
inal  Forms,  which  has  been  approved  by 
tbis  court.    Willson,  Crim.  Forms,  No.  25S. 
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Having  tuan<1  no  error  In  the  record,  tbe 
Jodement  Is  afSrmud.  Judges  all  present 
and  concurring. 


LiANGLRT  T.  STATB. 

(Cotirt  0/  Crlminai  Appeal!  of  Texat.    S«a.  7, 

1893.) 

Criminal  Law— Appeai,— Rbvuw. 

Where  no  statement  of  facts  or  bin  of 
ezceptioDs  ia  in  the  record,  the  court  of  crim- 
inal appeals  is  bound  to  presume  that  the  trial 
court  properly  refused  to  grant  a  new  trial  on 
the  grounds  of  the  insufficiency  of  the  evidence 
to  support  the  verdict,  and  of  an  alleged  error 
in  OTemiling  a  motion  for  s  continuance. 

Appeal  Irom  Dallas  county  court;  B.  O. 
BowBB,  Judse. 

Sam  Langle.y  was  convicted  tor  disturb- 
Ing  religious  worship,  and  he  appeals. 
AfUrmed. 

R.  L.  Heniy,  Asst.  Atty.  Oen.,  tor  the 
State. 

Hdht,  p.  J.  Apellaut  was  Indicted  for 
and  convicted  of  disturbing  religious 
worship,  and  his  puniobinent  assessed  at 
a  fine  ot  $25.  As  there  is  no  statement  o( 
tacts  nor  bill  of  exceptions  in  the  record, 
we  are  bound  to  presume  that  tbe  evi- 
dence was  sufficient  to  sustain  tbe  action 
of  tbe  cuurt  in  overruling  the  motion  (or 
a  new  trial  based  upon  tbe  grounds- 
First,  the  evidence  does  not  support  the 
flndngut  the  jury,  and,  second,  that  tbe 
court  erred  In  overruling  the  motion  tor  a 
continuance.  Tbe  motion  tor  a  cciutinu- 
ance  is  not  incorporated  in  tbe  record. 
There  being  no  error  in  the  record  pre- 
sented to  us,  tbe  Judgment  Is  affirmed. 
Judges  all  present  and  concurring. 


Prrrt  v.  Statk. 

(Court  <^  Criminal  Appeals  of  Itoo*.   Jsn.  7, 

1893.) 

Slander— Crimi  N'At.  Prosbcdtion— Evidbxob. 
On  a  trial  for  blander,  for  charging  C 
with  adultery  vinth  I'.,  the  state  introduced,  un- 
der objection,  evidence  of  an  altercation  l>e- 
tTreen  defendant's  brotlier  and  P.  Brid,  that 
the  ndniissiou  of  this  testimony,  the  defendant 
not  l)eins;  shown  to  l>e  connected  with  it,  was 
reversible  error. 

Appeal  from  Smith  county  court  B.  B. 
Beaird,  Judge. 

Judge  Perry  was  convicted  of  slander, 
and  appeals.    Beversed. 

Chilton,  McltWHine  &  Onion,  for  appel- 
lant. U.  L.  Hfory,  Asst.  Atty.  Gen.,  tor 
tbe  State. 

Hi'HT,  P.  J.  This  is  a  conviction  tor 
slander.  Tbe  slander  consisted  in  char- 
ging Mrs.  Callle  Perry  with  adultery  with 
Addie  Porter.  Upon  <he  trial,  tbe  state, 
over  objection  of  appellant,  introduced  in 
evidence  the  particulars  of  a  tight  between 
Franli  Perry,  brother  of  appellant,  and 
Addie  Porter.  The  facts  and  circum- 
stances attending  this  fight  are  as  fol- 
lows: Franlc  Perry,  not  defendant,  went 
t«>  Porter's  house  shortly  after  tbe  act  of 
adultery  with  Mrs.  Perry  was  claimed  to 


havfl  occurred,  and  told  Porter  that  .Vlrs. 
Perry  was  siclt,  and  that  William  Perry, 
husband  of  Callie  Perry,  wished  him  (Por- 
ter) to  go  for  a  doctor.  Porter  went  witi» 
Frank  Perry.  When  they  got  some  dis- 
tance on  tbe  way  and  in  tbe  woods, 
Franl{  suddenly  drew  a  pistol,  and  com- 
manded Porter  to  throw  up  his  hands, 
saying  to  him,  (ncing  language  that  was 
so  disgustingly  obsceneasforbids  its  Inser- 
tion,) and,  after  be  had  exhausted  bis 
flithy  vocabulary,  threw  his  pistol  o%'er 
Porter's  shoulder  and  fired  off  same. 
They  then  clinched,  and  had  a  rough  and 
tumble  fight.  Frank  stamped  Porter  with 
his  heels,  and  kiclced  hlra,  inflicting  inju- 
ries from  which  he  fluttered  up  to  tbe  time 
of  the  trial,  and  then  and  there  made 
Porter  promise  that  be  (Porter)  would 
never  divulge  wbat  had  taken  place;  that 
it  he  did,  he  and  his  brothers  Judge  (de 
tendant)  and  John  Perry  would  follow 
him  to  the  end  of  the  world  to  kill  him. 
TTnder  wbat  rule  of  evidence  this  figbt, 
with  its  particuiam,  was  admitted  in  evi- 
dence against  appellant  wecannot  surmise. 
Appellant  mostevidently  was  not  respon- 
sible for  the  actf  of  bis  brother  Frank,  as 
disclosed  by  this  record.  The  submission 
of  tbis  fight  and  accompanying  circuni- 
Btances  between  tbe  brother  of  appellant 
and  Porter,  the  person  charged  with  adul- 
tery with  Mrs.  Perry,  was  strongly  calcu- 
lated to,  and  no  doubt  did,  prejudice  tlie 
rights  of  appellant.  This  whole  matter 
should  have  been  rejected  upon  objection 
of  tbe  counsel  tor  appellant, tor  It  was  not 
admissible  under  any  rule  of  law  or  Jus- 
tice. For  tbe  error  indicated  tbe  Judg- 
ment is  reversed,  and  the  cause  to  re- 
manded. Judges  all  present  and  concur- 
ring. 


Harris  ▼.  Statb. 

(Court  <tf  Criminal  AppeaU  of  Tacat.    Jsn.  7, 
1898.) 

HOMIOIDB— EVIDBKCB  —  ACTS  ASD  DSCLARATIONS 
OP  CO-CONSPIRATOR — INSTROOTIOSS. 

1.  Tn  a  prosecution  for  murder,  where  there 
is  evidence  of  a  conspiracy  to  commit  the  crime 
betwei-n  defotidnnt  and  a  codefendant,  and  that 
tkey  were  toi;ether  at  the  time  of  the  homicide, 
it  is  not  error  to  allow  the  state  to  prove  acts 
and  di'clarations  of  the  codefendant  showing 
the  latter's  hatred  against  deceased,  and  prep- 
arations and  attempts  to  kill  him,  thougn  at 
the  lime  of  such  acts  and  declarations  no  con- 
spiiiicy  existed. 

2.  In  a  prosecution  for  murder,  where  there 
Is  evidence  of  a  conspiracy  between  defendant 
and  others  to  commit  the  homicide,  and  of  arts 
and  dcclnrations  of  au  alleged  oo-oouspirotor. 
instructions  that,  where  ii  conspiracy  is  enlereii 
into  Ijctween  two  or  more,  the  acts  aud  decla- 
rations of  each  in  ret^ard  to  the  common  pur- 
pose are  the  acts  and  declarations  of  ail;  and, 
when  one  enters  into  a  conspiracy  already 
formed,  every  act  done  by  the  others,  before  liis 
entry  or  afterwiirds,  in  pursuance  of  the  com- 
mon design,  is  tbe  act  of  the  oue  so  entering: 
and  that  if  H.  (a  codefendant)  and  others 
formed  a  common  purpose  to  kill  deceased,  and 
defendant  entered  into  a  conspiracy  at  an} 
time  before  the  killing,  the  acts  and  declarations 
of  the  co-eonspirntors  made  and  done  in  pursu- 
ancre  of  the  common  design  after  said  agree- 
ment was  made  by  II..  aud  othem,  aud  before 
the  killing;  are  admiaaible  against  defendant. 
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♦>nt  if  defendant  cJJd  not  enter  !nt»  wich  con- 
spiriicy  tie  testimony  shonld  be  disregnrded  in 
passing  on  liis  guilt, — are  not  objectionable. 

3.  In  a  prosecution  for  murder,  where 
there  is  eridence  that  a  number  of  people  took 
part  in  the  homicide,  and  that  defendant  was 
among  them,  exclusion  of  eyidence  offered  by 
defendant  to  show  threats  and  ill  feeling 
agninst  decensod  of  a  person  not  indicted  with 
the  others,  if  error,  is  harmless,  sinoe  the  pres- 
ence of  such  person  and  participation  in  the 
«iime  could  not  benefit  defendant. 

Appeal  from  dfatrlct  court,  Shelby  conn- 
ty;  Okorob  F.  iNonAHAH,  Judge. 

ProHeontlon  ol  Wllllain  Harris,  Jr.,  for 
murder.  Defendant  was  convicted,  and 
appeals,    Afllmied. 

Davis  A  Garrison,  J.  H.  Truitt,  and  F.  L. 
Johnson,  tor  appellant.  R.  L.  Henry, 
Asst.  Atty.  Gen.,  for  the  State. 

SiUKiNS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  bis  punish- 
ment assessed  at  Imprisonment  for  life  In 
the  penitentiary,  Irom  which  judgmeot  be 
appeals. 

There  are  toor  errors  assigned  wbicb  it 
will  be  necessary  to  consider. 

1.  Thai  the  court  erred  In  permitting 
certain  witnesses  to  testify  as  to  the  mo- 
tive, malice,  and  threats  of  Fayette  Har- 
ris against  Jo  Shields,  the  deceased,  as 
shown  In  the  bill  of  exceptions.  On  the 
Dight  of  Jnnnary  28, 1892,  between  9  and 
H  o'clock.  Jo  Shields,  a  young  man,  resid 
Ing  with  Mrs.  Pieraoo,  an  old  lady  70  years 
of  sge,  and  living  In  Shelby  county,  was 
talcen  oat  and  hung.  The  state,  to  show 
motive  for  the  crime,  proved  the  nets  and 
declarations  ol  Fayette  Harris,  a  codefend- 
«nt,  against  the  deceased,  extending  back 
for  a  year  before  the  trial.  The  defense  ob- 
jected to  this  testimony,  npon  the  ground 
that  only  those  acts  and  declarations  of  a 
codefendant  were  admissible  against  de- 
fendant which  transpired  during  the  exist- 
ence and  In  pursuance  of  a  conspiracy,  and 
not  before  or  after  It.  The  acts  and  dec- 
larations of  Fayette  Harris  occorrlng 
long  prior  to  the  formation  of  the  ousplr- 
acy  weie  introduced  l>y  the  stnte,  and 
duly  excepted  to  lu  16  bills  of  exceptions. 
Like  many  other  propositions  of  law,  the 
rule  Is  definite,  (Roacoe,  Crim.  Ev.  416; 
Whart.Crlm.l.aw.7()2,)  but  its  application 
isgenerally  a  question  of  difiiculty.  It  has 
been  frequently  before  tlits  court.  Krebs 
T.  State.S  Tex.  App.  1 ;  Preston's  Case,  Id. 
85;  Crook's  Case,  27  Tex.  App.21U,  US.  W. 
Rep.  444;  Jim  Smith's  Case,  21  Tex.  App. 
10-i,  17  S.  W.  Rep.  5.^2;  M.  Smith's  Case.  21 
Tex.  App.  120.  17  8.  W.  Rep.  658;  Pier- 
son's  Case,  18  Tex.  App.  558;  Thompson's 
Case,  19  Tex.  App.  595.  In  an  early  case 
(Cox's  Case,  8  Tex.  App.  254)  this  court 
held  that  the  old  rule  that  a  conspiracy 
must  first  be  established  before  the  acts 
and  declarations  of  individual  conspira- 
tors are  admissible  against  each  other  Is 
now  exploded.  Such  a  rule  cannot  be  In- 
voked "  whert;  the  proofdepends  on  a  vast 
amount  of  clrcuiustantlul  evidence,  and  a 
vast  number  of  isolated  and  lndepen<lent 
facts."  The  time  when  a  cousplrticy  Is 
entered  Into  Is  often  a  disputed  fart,  and 
roust  then  be  submitted  to  the  determina- 
tion of  the  jury,  under  Instructions  to  dis- 
regard any  act  or  deelaratlon  not  occur- 


ring during  the  existence  of  the  conspiracy. 
Under  this  practice,  this  court,  from  the 
very  necessity  of  the  case,  cannot  reverse 
because  of  proof  of  the  conduct  of  one  or 
more  conspirators  that  may  have  preced- 
ed the  conspiracy.  Still  less  would  it  be 
Inclined  to  reverse  In  cases  like  the  one  at 
bar,  where  the  ob]ectlon<)ble  testimony 
went  to  prove  the  same  tact  which  was 
otherwise  shown  by  competent  testimo- 
ny. Thus  it  Is  shown  by  legitimate  testi- 
mony that  Fayette  Harris  bore  a  bitter 
animosity  to  the  deceased  np  to  the  day 
of  his  death.  The  testimony  objected  to 
simpiy  proved  thatthe  animosity  extended 
back  a  year  prior  totbe  homicide;  that  it 
was  a  matter  of  public  notoriety;  tbatde- 
feudant  knew  of  and  sympathised  with  It; 
and  that  his  presence  at  the  homicide  was 
consistent  with  bis  feelings.  There  Is  no 
question  that  the  homicide  was  the  result 
of  a  conspiracy  deliberately  planned  and 
consummated.  The  questloii  In  this  case 
was  whether  the  defendant  was  present  at 
the  homicide.  By  his  own  testimony,  the 
timony  of  Mrs.  Fayette  Harris  and  Wal- 
ler, and  his  own  repeated  declarations, 
defendant  was  with  Fayette  Harris  from 
8  until  11  on  the  night  of  the  homicide.  It 
was  In  this  Interval  of  time  that  Jo  Shields 
was  murdered.  If,  then,  Fayette  Harris 
was  present,  so  was  defendant.  For  ob- 
vious reasons,  therefore.  It  devolved  upon 
the  state  to  establish  the  guilt  of  Fayette 
Harris.  It  sought  to  do  so  by  proof  of  a 
loug-existlng  hatred  and  jealbusy,  of  re- 
peated deliberate  preparations  to  kill  the 
deceased,  and  of  an  actual  attempt  to  do 
so,  and  finally  by  the  evidence  of  a  witness 
to  The  homicide.  It  was  evidently  the 
theory  ol  the  state  that  Fayette  Harris, 
the  uncle  of  the  defendant,  whs  the  Insti- 
gator of  the  whole  matter;  that,  fearing 
that  Jo  Shields  would  get  a  large  share 
of  Mrs.  Plerson's  property  II  he  continued 
to  live  with  her,  he  (Harris)  first  tried  to 
get  her  to  discharge  deceased,  and.  fallinc 
In  that,  he  began  a  systematfr  plan  of  try- 
ing to  turn  the  whole  netghorhood  against 
him,  and  had  succeeded  In  getting  a  mob 
of  six  or  pi};ht  to  asHist  him  In  carrying 
out  his  plan  to  murder.  The  primary 
question,  then,  being  the  guilt  of  Fayette 
Harris,  neither  reason  nor  common  sense 
required  that  evidence  tending  to  prove 
that  guilt  should  be  excluded  :  hut,  as  has 
been  well  said,  "when  a  foul  assai<slna - 
tlon  like  thisbas  occurred,  and  the  circum- 
stances attending  It  are  shrouded  In  mys- 
tery, the  command  of  the  law  Is,  'Turn  on 
the  light."*  In  the  case  of  Smith  v.  State, 
21  Tex.  App.  102,  17  S.  W.  Rep.  552,  this 
very  question  was  jiresented.  It  was  ob- 
jected that  defendant  In  that  case  could 
not  be  bound  by  the  acts  and  declarations 
of  one  whom  the  state  claimed  to  be  the 
originator  of  the  conspiracy, oi?currlng  be- 
fore there  was  any  conspiracy  formed. 
This  court  held  that,  though  no  conspir- 
acy In  fact  existed,  the  testimony  was  ad- 
mixsihle  to  show  thp|guilt  of  the  orlulna- 
tor,  and  then  the  stutecould  prove  defend- 
ant's connection  therewith.  We  seeno  er- 
ror In  admitting  the  testimony,  especially 
as  it  was  duly  guarded  by  the  charge  of 
the  court. 
2.  Defendant  complains  that  the  court 
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«rred  in  not  properly  Kuardlng  the  detend- 
ant'fl  Intereat  In  hia  charge,  but  allowed 
the  jury  to  consider  any  act  o(  the  code- 
fendantB.  without  regard  to  the  begin- 
ning or  end  of  tboconnpiracy.ln  determin- 
ing defendant'*)  guilt.  An  examination  of 
this  charge  will  not  siiatain  thiu  conten- 
tion. The  court  charged  Bubstantially 
that,  where  a  coDRpiracy  was  entered  into 
between  two  or  more,  the  acts  and  decla- 
rationa  of  each  in  regard  to  the  common 
purpose  are  the  act  and  declaration  of  all; 
and,  when  one  enters  into  a  conspiracy 
already  formed,  every  act  done  by  the 
others,  before  bis  entry  or  afterwards,  in 
pnrsnunce  of  the  common  deiiiga,  and  un- 
til its  consummation,  is  the  act  ot  the 
one  80  entering.  If  the  jury  believes,  be- 
yond a  reasonable  doubt,  that  Harris  and 
others  formed  a  common  purpose  to  kill 
deceased,  and  defendant  entered  into  tbe 
eonsplracy  at  any  time  before  the  death 
of  Shields,  "the  acts  and  declarations  of 
the  conspirators"  made  and  done  in  pur- 
suance ot  tbe  common  design  after  said 
agreement  was  entered  into  by  Fayette 
Harris  and  others,  and  bdore  the  Idillng 
of  ijhields,  were  admissible  against  defend- 
ant ;  but,  if  defendant  did  not  enter  Into 
such  conspiracy,  tbey  should  disregard 
such  testimony  in  passing  on  defendant's 
guilt.  Appellant  objects  to  tbe  latter  por- 
tion of  this  charge  on  tbe  ground  that  the 
court  should  have  charged  that,  it  defend- 
ant did  not  enter  into  the  conspiracy  be- 
fore the  death  of  Shields,  they  should  ac- 
quit defendant.  It  is  to  be  observed  that 
theconrt  was  charging  upon  tbe  consider- 
ation of  certain  testimony  then  before  the 
Jury,  admitted  by  the  court  upon  the  the- 
ory of  a  conspiracy,  and  tbe  conrt  whs 
simply  telling  them  that,  unless  the  de- 
fendant entered  into  the  conspiracy,  they 
could  not  consider  the  testimony  tor  any 
purpose.  And  In  that  point  of  view  tbe 
charge  was  correct.  Upon  tbe  question  ot 
defendant's  gnllt,  the  court  charged  that, 
it  the  jurv  had  a  reasonable  doubt  of  de- 
fendant's presence  at  the  time  and  place  ot 
the  homicide,  they  should  acquit  bim,  and 
this  was  sufScient. 

8.  Appellant  complains  that  the  conrt 
erred  in  not  permitting  him  to  prove  the 
ill  feeling  and  threats  of  A rdls  Page  and 
others  against  deceased.  Conceding  that 
the  court  should  have  permitted  this  testi- 
mony, we  cannot  see  how  it  would  have 
benefited  the  defendant.  Tbe  fact  that 
Ardls  Page  and  others  were  present  at  the 
homicide  in  no  way  tends  to  prove  that 
defendant  was  absent.  Indeed,  the  testi- 
mony seems  clearly  to  indicate  that  there 
were  others  present  besides  those  Indict- 
ed in  this  case.  Mrs.  Pierson  says,  when 
they  were  dragging  Jo  Shields  up  the  road, 
she  heard  a  considerable  noise  in  the 
bushes  on  the  same  side  with  tbe  lot,  and 
It  sounded  lilce  horses.  Again,  Randolph 
Tyer,  a  witness  for  the  state,  declares 
that  the  trades  show  that  seven  or  eight 
men  were  prvHent.  Again,  the  Identllied 
tracks  of  tlie"Tobe"  mule  and  other  mules 
com  lag  from  t  he  direction  of  Uainsvllle,  and 
hitched  near  the  sceneof  homicide, indicate 
witii  strong  probability  the  presence  and 
identity  of  other  parties  who  came  to  take 
part  in  the  bloody  drama.     But  if  Mrs. 


Pleraon  is  to  be  believed,  Fayette  Harris 
was  one  ot  the  parties  present,  ami  (roui 
defendant's  own  lips  comes  theconflrina- 
tion  that  he  was  with  Fayette  Harris  at 
this  time.  Preston's  Case,  8  Tex.  App.  35. 
3(1. 

4  Appellant  insists  that  this  case  ousbt 
to  be  reversed  because  there  is  no  evi- 
dence directly  or  indirectly  cunnectlng 
defendant  with  tbe  homicide.  We  do  uot 
agree  with  him.  Not  only  does  defend- 
ant's own  testimony,  with  that  of  other 
witnesses  Introduced  by  him,  prove  that 
defeuilant  was  with  Fayette  Harris  on 
that  fatal  night,  and  irrevocably  binds  bis 
fate  to  that  ot  bis  uncle,  but  there  are  in- 
dependent facts  in  the  record  strongly 
tending  to  corroborate  that  statement. 
It  Heerns  that  Fayette  Harris  first  married 
Mrs.  Pierson 's  daughter,  by  whom  he  had 
two  children,  who  at  the  death  of  their 
mother,  and  upon  tbelr  father's  second 
marriage,  resided  with  their  grandmoth- 
er; that  the  deceased,  .1o  Shields,  three 
years  before  tbe  homicide,  rented  Mrs. 
Pierson's  farm,  and  t<iok  charge  ot  it,  and 
supported  Mrs.  Pierson  and  her  grandchil- 
dren. The  kindness  of  the  old  lady  to 
young  Shields  aroused  the  bitter  jealousy 
of  Fayette  Harris,  who  saw  in  the  Intrud- 
er a  possible  heir  and  owner  of  the  old 
lady's  property,  worth  f'J.OUO,  and  be  t>e> 
gan  planning  to  drive  bim  outof  tbe  prop- 
erty, to  which  he  probably  felt  he  had  the 
better  right.  He  endeavored  to  do  tbia 
by  compelling  Mrs.  Pierson  to  discharge 
Shields,  by  trying  to  drive  him  away 
through  fear,  and  finally  destroyed  him 
through  a  mob.  His  repeated  efforts  to 
induce  Mrs.  Pierson  to  drive  Shields  away 
failed;  so  did  his  efforts  to  drive  bim 
away.  Indeed,  a  month  before  the  homi- 
cide he  attacked  tbe  deceased,  but  was  se- 
verely handled,  and  his  whiskers  torn  oat. 
On  being  allowed  to  rise,  he  suddenly  shot 
at  deceased,  but  missed  bim.  He  then 
strove  to  excite  the  ill  will  of  the  neighbor- 
hood against  deceased,  and  openly  spuke 
ot  his  preparation  and  intention  of  killing 
him.  He  not  only  threatened  bim  In  con- 
versation with  neighbors,  but  even  spoke 
to  parties  witb  whom  be  was  not  on  inti- 
mate terms,  and  told  them  tbe  story  ot  his 
wrongs,  to  wit,  how  Jo  Shields  was  get- 
ting away  witb  his  children's  property. 
It  seems  too  clear  for  doubt  thatdMend- 
ant  knew  of  and  shared  in  the  III  will  ot 
bis  uncle,  and  indulged  in  bitter  denuncia- 
tions of  the  deceased,  regretting  lie  was 
not  present  at  the  tight;  stating  be  was 

going  to  see  his  uncle,  and  the of  a 

ought  to  be  huug;  and  on  another 

occasion  stating  that  his  light  would  go 
out  if  be  did  not  miud.  On  the  morning 
of  tbe  homicide,  defendant  dined  with  the 
deceased.  The  ostensible  purpose  was  to 
get  a  favor  from  Jo  Shields.  They  lode 
oft  together  after  dinner,  and,  when  sepa- 
rating In  the  evening,  defendant  was 
twice  heard  to  ask  Jo  Shields  if  he  would 
return  home  that  night.  Defendnnt,  on 
the  day  of  the  bomlclde,  lu  deslrint;  one 
Wnlte  to  arrange  a  credit  for  him  with  Jo 
Shields,  requested  to  arrange  it  that  day, 
as  he  (defendant)  would  have  something 
to  do  the  next  day.  After  separatingfrum 
Shields,  and  two   hours  before  the  homU 
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cide,  defendant  delivered  a  borae  that  be 
had  sold  to  one  Tom  Reed.  There  was 
nn  old  three  qaarter  inch  eraHo  rope,  15 
feet  long,  around  the  hurHe's  neck,  which 
was  taken  oH  by  Reed,  doubled  up.  and 
bunded  to  one  Louis  Tyer,  who  delivered 
it  to  defendant,  who  tied  it  to  hU  saddle. 
Both  of  tbene  witnesses,  while  they  cannot 
identify  the  njpe,  state  It  resembles  In 
lenictb  and  appearance  the  rope  with 
which  Shields  was  hung;  the  witness  Tyer 
stating  he  had  often  seen  a  similar  rope 
about  the  neck  of  defendant's  burse.  De- 
fendant had  a  newer  rope  and  one  of  the 
name  length  on  his  horse's  neck  next  day, 
which  he  proved  hya  witness  and  his  own 
testimony  was  bla  rope.  So  It  is  to  be 
noted  that,  at  the  lot  fence  where  the  mob 
lifted  Jo  Shields  over,  they  picked  up, next 
Dinming,  a  steel  watch  chain,  with  a  stlr- 
nipcharm.  It  was  shown  that  defendant 
Jim  Starnton  had  purchased  a  sirailnr 
chain  and  charm :  yet  on  the  trial  another 
chain  was  produced  like  the  one  found, 
but  with  a  ditferent  charm.  These  may  be 
Blight  circumstances,  bnt  perhaps  thefacll- 
ity  with  which  the  duplicate  of  the  watch 
chain  was  aapplled  created  a  doubt  in  the 
mind  of  the  Jury  as  to  the  genuineness  of 
defendant's  disclaimer  of  the  rope  found 
around  the  neck  of  Shields. 

Again,  the  morning  after  the  homicide, 
before  the  fate  of  Jo  Shields  was  known, 
defendant  stated  to  Burt  Powers  that 
Shields  bad  been  taken  out  and  hung.  He 
claimed  the  news  was  obtained  throogb 
Firman.  Tet,  as  a  fact,  the  only  state- 
ment  that  had  been  made  was  that  three 
men  had  carried  Jo  Shields  off.  Defendant 
claimed  an  alibi  for  himfielf  and  P'ayette 
Harris  at  tbe  timeof  the  killing.  He  says, 
after  delivering  the  horse  to  Reed,  he  rode 
to  his  uncle's,  and  remained  with  him  till 
after  supper.  They  left  the  bouse  at  8 
o'clock,  and  did  not  return  till  11:16. 
This  is  fully  corroborated  by  Mrs.  Fayette 
Harris.  It  was  during  this  interval  Jo 
Shields  was  killed.  It  was  one  mile  to 
Mrs.  Pierson's.  Defendant  claims  that  be 
and  bis  uncle  spent  this  interval  in  visit- 
ing Warren's  house,  who  lived  three 
fourths  of  a  mile  off,  and  this  is  corrobo- 
rated by  Warren  and  wife.  Bnt  apart 
from  tbe  bad  reputation  of  Warren  for 
trnth.  and  their  finding  at  Warren's  honse 
a  lightwood  splinter  like  those  found  at 
Jo  Shields'  body,  the  testimony  of  Mrs. 
Pierson,  stated  with  vivid  recollection 
and  exactness,  seems  to  have  cauHcd  the 
Jur,v  to  utterly  disregard  the  statement 
of  Warren  and  his  wife.  She  says  she  was 
Bitting  up  awaltInK  tbe  return  of  Jo 
Sbields.  who  went  off  after  dinner  with 
defendant.  An  hour  before  his  return 
(about  9:30)  she  hears  a  hullo  at  tbe  lot, 
which  she  thought  was  Jo's  voice.  It 
war  probably  the  parties  on  watch  sig- 
naling other  members  of  the  mob  just  ar- 
riving. .Mrs.  Pierson  Anally  hears  Jo 
ShieldH  coming  home.  He  was  whistling. 
She  hears  him  riding  in  the  lot,  and 
throwd  his  saddle  on  tbe  floor  of  the 
crlli,  when  suddenly  she  hears  bim 
scream,  "Oh,  Mrs.  Pierson.  run  here."  She 
hurries  oat  to  the  lot,  and  in  the  star- 
liiiht  she  sees  three  men  in  tbe  lot  bent 
down  over  Jo  Shields,  on  tbegronnd.   She 


cries,  "Jo,  what  fs  the  matter?"  He  re- 
plies. "  Harris  is  killing  rae."  Jo  Shield* 
always  spoke  of  Fayette  Hurrls  as  "  Har- 
ris." It  was  too  dark  to  distiuguish  the 
forms  with  certainty,  but  she  hears  and 
recognizes  Fayette  Hnrrls'  voice  giving  or- 
ders in  a  low  tone.  She  is  withlu  five  feet 
of  them,  tbe  fence  between  thera  and  her- 
self. They  take  him  up  and  carry  hln> 
across  the  lot,  and  she  gets  around  as  they 
are  lifting  him  over  the  fence.  She  hears 
Shields  say  in  a  choked  voice,  "Oh,  boys, 
don't.**  Again,  she  hennn  and  recognlses- 
Harris'  voice.  She  follows  tliem,  and  a» 
t hoy  Jerk  and  drag  him  along  the  road 
for  300  yards,  sometimes  she  gets  in  10 
steps.  Tbree  times  she  in  warned  bai-k  by 
one  of  the  parties,  whose  voice  she  clearly 
recognizes  as  Charles  Peddy's,  with  which 
she  was  perfectly  famlllHr,  behaving  liveft 
on  her  place,  and  wan  then  in  the  em- 
ploy of  Fayette  Harris,  and  living  om 
his  place.  She  then  turns  back  and- 
tries  to  arouse  the  nelKhborbood,  but  In- 
rain.  The  next  morning  the  search  be- 
gins, and  the  bloody  corpse  of  Shields  is- 
found  attoDt  three  fourths  of  a  mile  in  thv 
woods,  hanging  to  a  tree,  with  arms  and 
feet  tied.  The  statement  of  Mrs.  Pierson- 
as  to  the  manner  of  the  murder  is  eorrot>- 
orated  in  tbe  strongest  manner  by  tbe 
tracks,  tbe  evidence  of  struggle,  the  un- 
saddled mnle  in  the  lot,  the  traces  in  the- 
road  of  the  dragging.  Tbe  presence  of' 
Fayette  Harris  Is  not  only  betrayed  by 
bis  voice,  familiar  for  14  years  to  Mrs, 
Pierson,  but  by  the  evidence  of  the  dying: 
Shields,— "Harris  is  killing  me." 

Tbe  record  is  very  voluminous.  W« 
have  carefully  examined  it  to  see  that  no- 
injustice  has  been  done  to  the  defendant. 
He  has  been  most  ably  defended.  Ther» 
were  17  bills  of  exception  reserved,  and 
every  defense  interposed  that  the  evidence- 
would  Justify,  bnt  the  facts  were  too 
strong  to  be  rebutted.  The  reason  why 
the  penalty  of  death  was  not  inflicted- 
seems  to  have  been  that  the  Jury  l>elieve4' 
that  tbe  defendant  was  led  by  the  inflo- 
ence  of  bis  uncle  Into  tbis  bloody  crime;. 
We  see  no  error  in  tbe  case,  and  it  Is  af^ 
firmed. 


OiBBS  V.  Statb. 

(Cottrt  (if  Ortminai  Appealg  of  Texaa.    Deo.  81. 

1893.) 

HouiciDB— Evidence— IxsTRCCTioxg. 

1.  On  s  prosecation  for  murder,  it  is  not 
error  to  allow  a  witness  to  testify  that  a  cer- 
tain kind  of  shoe,  by  which  tracks  were  made^ 
were  not  in  common  use  in  the  county. 

2.  Even  if  such  evidence  .is  inadmissible^ 
its  admission  is  harmless  where  defendant  ad- 
mits that  be  made  the  tracks. 

3.  On  the  second  trial  of  a  criminal  cose, 
the  former  district  attorney,  who  prosecuted  at 
the  first  trial,  cannot  testify  as  to  what  conclu- 
sion he  came  to  in  reference  to  tbe  testimony  of 
a  certain  witness  on  the  identification  of  de- 
fendant. 

4.  On  the  second  trial  of  a  criminal  case., 
where  the  testimony  of  a  witness  is  sought  to 
be  igipeached  by  contradictory  ntntempnts,  the- 
judge  who  tried  tbe  case  may  testify  that  the- 
witaiesa,  from  her  want  of  familiarity  with  the 
English  language,  sometimes  found  it  difficult 
to  understand  the  question  asked. 
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6.  A  eonviction  for  murder  wWI  not  be  re- 
▼erRcd  because  of  improper  remarks  by  the  dis- 
trict attorney  in  his  closing  argument,  where 
the  court  has  properly  charged  the  jury  to  dis- 
regard them. 

6.  A  conyiction  of  mnrder  will  not  be  re- 
versed for  failure  of  the  court  to  instruct  on 
-circumstantial  evidence  where  there  was  a  wit- 
ness to  the  killing  whose  testimony  waa  cor- 
roborated. 

7.  An  instruction  is  properly  refused  where 
it  would  suggest  to  the  jury  that  the  court  has 
s  doubt  as  to  the  veracity  of  a  witness. 

Appeal  Iriiin  district  cuurt,  WliliamBon 
■county;  W.  M.  Key,  Jud^e. 

Indirtment  aKaiust  J.  P.  Gibba  tor  mur- 
der. Uetendant  was  convicted  of  murder 
in  the  aectind  degree,  and  appeals.  Af- 
firmed. 

R.  L.  Heniy,  Aast.  Atty.  Gen.,  for  the 
State. 

SiMKiNB.  J.  Appellant  was  convicted  of 
murder  in  the  gecond  degree,  and  his  puu- 
iahment  aaaessed  at  25  years  in  the  state 
peniteiitinry,  Iroto  which  judgment  be  ap- 
peala  to  thia  court.  This  la  the  second 
trial  of  defendant.  At  the  first  trial  his 
punishment  was  aaseaaed  at  Hie,  but  re- 
veraed  by  thia  cuurt.    18  S.  W.  Kep.  88. 

1.  Appellant  cuniplalns  that  the  court 
«rred  In  permitting  a  witneas  to  teatity 
that  the  apring-heel  plow  ahoea  were  not 
in  common  use  in  Wllliamaon  county.  No 
reaaon  for  the  objection  la  set  forth  in  the 
bill  of  exceptions,  and  we  see  no  reason 
why  the  wltnesa  could  not  teatlty  to  the 
(act  if  he  knew  it.  Again,  the  objection 
became  immaterial  In  view  of  the  fact  that 
defendant  admitted  he  made  the  tracks  in 
question.  Davis  v.  State,  14  Tex.  App. 
«45:  Sutton  V.  State,  16  Tex.  App.  490; 
Bryant  y.  State,  18  Tex.  App.  107. 

2.  The  appellant  complains  that  tlie 
cuurt  erred  in  not  permitting  the  former 
district  attorney,  who  prosecuted  this 
cause  at  its  first  trial,  to  state  what  con- 
rluHlon  he  came  to  in  reference  to  the  tea- 
tlmony  of  the  witness  Florence  Lock  wood 
on  the  identification  of  defendant,  and  how 
he  treated  the  case  as  proaecutlng  officer. 
This  testimony  was  certainly  not  admis- 
sible. The  district  attorney  could  testify 
to  any  difference  of  statement  made  by  the 
witness  after  the  predicate  was  laid,  but 
not  to  the  conclusion  that  lie  had  formed 
thereon. 

3.  The  appellant  further  complains  that 
the  trial  judRe  erred,  while  on  the  witness 
«tMnd,  in  statinR,  over  appi^llont's  olijec- 
tlon,  in  reply  to  a  qupstion  by  tlie  prose- 
cuting officer,  that  tliu  witness  Florence 
Lockwoofl,  from  her  want  of  familiarity 
with  the  English  iunKuage,  sometimes  ap- 
parently found  it  difficult  to  understand 
the  questions  asked.  Thia  testimony  was 
not  an  opinion,  but  a  fact  that  could  be 
testified  to  In  no  other  way.  and  sliould 
have  been  stated  by  the  court  In  justice  to 
tiie  witness  whose  testimony  was  sought 
to  be  Impeacliod  by  contradictorj' state- 
ments. P'uk'her  v.  State,  2^  Tex.  App.  46.5, 
13  S.  W.  Kep.  7.50:  Powers  v.State,23  Tex. 
App.  42,  5  S.  W.  Rep.  15;$. 

4.  To  the  various  bills  of  exception  taken 
tu  the  remarkH  of  the  district  attorney, 
we  desire  to  say  that  we  do  not  think 
there  are  sufficient  grounds  (or  reversal,  but 


it  is  certainly  to  be  mgretted  that  distrirt 
attorneys,  who  have  the  closing  aijcn- 
ments  upon  a  fellow  being,  sitting  silent 
and  helpless  in  the  prisoner's  dock,  and 
whose  life  or  liberty  hanga  upon  the  issue, 
should  desire,  by  appeals  to  tbefearaor 
prejudicee  of  jurors,  to  reach  a  result  not 
otherwise  to  be  obtained  by  law  and  evi- 
dence. District  Judges  abtnild  promptly 
interfere  upon  the  slightest  Infraction  qH 
what  Is  demanded  by  fairness  and  justice, 
nud  suppress  It  by  a  fine  or  imprisonment. 
The  court  in  this  Instance  twice  charged 
the  Jury  to  disregard  the  remark^  of  coun- 
sel outHlde  ol  the  record. 

6.  The  appellant  further  complains  that 
the  court  erred  in  failing  to  give  the  law 
on  circumstantial  evidence.  The  court 
did  not  errln  refusing  so  to  charge.  There 
was  a  witneas  to  the  killing  whose  testi- 
mony, as  to  all  facts  prior  to  the  killing, 
was  corrobori^ted  by  defendant's  own 
statement,  except  pointing  the  Kun  at  the 
Mexicans,  and  threatening  them  with 
death  if  his  daughter  was  not  returned  in 
three  days,  and  the  facts  show  she  was 
coiTect,  hut  she  aays  defendant  was  cluse 
by  her  when  he  was  shooting  her  mother, 
father,  and  little  sister,  and  Immediately 
after  the  shooting  he  ran  north  through 
the  corn.  In  a  short  time  thereafter  de- 
fendant and  his  son-in-law  cams  from  that 
direction,  down  the  road.  This  was  not 
a  case  of  circumstantial  evidence  alone, 
and  under  the  decisions  of  this  court  we 
will  not  reverse  for  a  failure  to  charge  on 
circnmstantial  evidence.  Willson,  Grim. 
St.  S  2342. 

6.  Nor  did  the  conrt  err  in  refusiog  to 
give  the  special  instruction  asked  thereon, 
ttecause  it  would  have  been  sngsesting  to 
the  jury  that  the  court  had  a  doubt  as  tu 
the  veracity  of  the  witness  Florence  Lock- 
wood.  Mueiy's  Case,  (Tex.  App.)  19  S.  W. 
Rep.  916. 

7.  We  do  not  thinlt  the  verdict  is  con- 
trary to  the  evidence.  Defendant  la  the 
only  person  who  is  shown  to  have  bad  a 
motive  tor  this  feartnl  crime.  He  is  the 
only  person  whu  Is  sbuwn  to  have  mtide 
threats  acalnst  the  Molinas.  Ue  is  the 
only  one  shown  to  have  a  No.  38, 16-shaot. 
ing  rifie,  and  he  borrowed  that  to  shoot 
a  Mexican  three  days  before  the  shooting, 
when  he  asked  bis  son-in-law  to  go  down 
to  the  Mexican's  housn  to  find  out  what 
had  become  of  his  deaf  and  dumb  daugh- 
ter, who  had  left  his  home.  Hia  son-in- 
law  refused  to  go  unless  he  promised  to 
behave  himself,  and  not  have  any  trouble. 
His  grown  son  suddenly  arrives  at  de- 
fendant's house  on  the  very  evening  of  the 
shooting.  They  went  over  In  the  com 
patch  north  of  deceased's  house,  as  defenJ- 
ant  claims,  to  help  him  top  corn.  After 
the  shiioting  that  night,  the  rifle  was 
found  under  the  bed  on  which  the  said  son 
was  lying,  and  he  started  to  leave  his 
father's  house  next  morning  to  go  into 
Travis  county,  where  he  lived,  when  he 
was  arrested  for  the  murder,  with  his 
father.  That  more  shells  and  cartridges 
were  picked  up  about  the  scene  of  the 
homicide  than  were  in  the  rifle  simply 
shows  that  more  persons  were  present  be- 
aldCH  delendant.  The  witness  Florence 
Lockwood  saysshesawthe  ligbtorflasbea 
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where  the  men  were  standing  wbo  did  the 
flboutlng.  Tbe  witness  Miller,  wbo  slept 
Joitt  across  the  read, about  '200  yards  {roin 
tbe  scene  of  tbe  bomlclde,  and,  Bleeping  on 
bis  purcb,  was  roused  by  tbe  firing,  says 
it  was  too  rapid  to  bave  been  flred  by  one 
person.  We  think  the  evidencn  Is  amply 
flnfficient  to  sustain  tbe  verdict,  and  the 
jadKinent  is  affirmed.  Judges  all  present 
and  concarriug. 


Jackson  t.  State. 
{Court  of  Criminal  AmMola  of  Texa*.    Deo.  10, 

CBIMtlTAJ.  IlAW— COKTIHirAXCB— AR0UHXI«TS  OW 

ConssEL. 

1.  Tiefendant,  wbo  was  chnrgeil  with  steal- 
intc  $30  from  T.,  claimed  that  he  handed  T.  an 
eoTelope  containing  $70.  It  appeared  that  the 
envelope  contained  onlj'  $30.  T.  claimed  that 
dcfendnnt  bad  taken  out  a  portion  at  the  time 
be  handed  him  the  enTelope.  T.  aslced  him  for 
the  bainnce  the  next  day,  and  defendant  handed 
him  a  SIO  bill,  gaying  he  had  fonnd  it  at  the 
place  where  he  had  handed  T.  the  envelope  the 
ni};ht  before.  Held,  that  an  application  for  a 
contimtnnce,  on  the  ground  that  one  of  defend 
ant's  witnesses  was  absent,  was  properly  Te> 
filled,  where  it  appeared  that  he  was  not  pres- 
ent when  defendant  handed  T.  tbe  envelope; 
and,  even  if  defendant  might  prove  by  such  wit- 
oesa  that  ho  had  fonnd  the  $10  bill  at  the  place 
mentioned,  it  would  not  account  for  the  re- 
uaiuine  $:%. 

2. 1'he  district  attorney,  in  Us  closing  ar- 
gument, said  that  defendant  had  failed  to  in- 
troduce any  witnesses  to  show  tliat  the  money 
taken  from  him  by  the  sheriff  was  his,  and  that 
St  was  incumbent  on  him  to  do  so.  Held,  that 
•uch  remarlia  were  not  objectionable:  defendant 
having  been  with  good  reason  charged  with 
stealing  $10  bills,  and  $10  bills  being  fonnd  in 
hi*  shoes. 

:'>.  It  is  not  error  to  refuse  a  special  charge 
where  8U<'h  charge  is  sulficientiy  covered  by  a 
general  charge,  given  by  the  court  of  its  own 
motion. 

Appeal  (rom  district  conrt.  Walker 
euODty:  N.  G.  Kitthbll,  Jud;;e. 

Drew  Jaclcson  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

While  (be  district  attorney  was  making 
his  closing  argument  to  the  jury,  tbe  fol- 
lowing language  was  used  by  him,  to  wit. 
"Counsel  lor  the  defense  insists  that  the 
state  has  not  proved  that  tbe  money 
taken  from  Drew  Jackson  b.v  tbe  sheriff 
was  tiie  money  nf  Tucker  Miller.  I  say 
tbey  have  not  proved  that  tbe  money 
was  DrewV  money.  Why  have  tbey  not 
bad  Drew's  family  hero,  and  tbe  other  wit- 
nesses, to  prove  that  the  money  was 
Drew's  money?  Don't  .yon  know  that 
counsel  appreciates  the  Importance  of  tbe 
evidence,  and,  i(  tbe  money  was  Drew's 
money,  tbey  ought  to  have  had  t^eir  wit- 
nesses here  to  prove  It?  And  nobody  has 
testlfled  to  this  jury  that  tbe  money  be- 
longed to  defendant,  and  he  has  never 
claimed  It  since  the  sheriff  took  it  from 
blm."  Tbe  defendant  then  and  there  ex- 
cepted to  the  above  remarks  of  the  dis- 
trict attorney,  because  the  same  were  not 
warranted  or  authorized  in  law,  and 
were  certainly  calculated  to  prejudice  the 
minds  of  the  jury  against  tbe  defendant, 
and  were  calculated  to  and  did  create  up- 
on tbe  mind9  of  tbe  Jury  the  impression 


and  l)ellef  that  the  defendant  was  required 
to  prove  the  money  found  iubis  possession 
was  bis  property,  and  that,  too,  when  the 
state  bad  wholly  failed  to  prove  that  tbe 
money  taken  from  defendant  by  the  sher- 
iff was  the  money  of  Tucker  Miller,  and 
that  the  money  so  taken  bad  been  tnrned 
over  to  Tucker  Miller. 

Campbell  &  Jia.ll,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Geii.,  for  the  State. 

SiMKiNS,  J.  Appellant  was  convicted  of 
tbe  theft  of  $:iU  from  one  Tncker  Miller, 
and  sentenced  to  five  years  In  the  peniten- 
tiary, from  which  judgment  he  appeals. 

1.  Appellant  complains  that  tbe  court 
erred  in  overruling  his  application  for  a 
continuance,  on  account  of  tbe  absence  nf 
Tom  Jackson,  who,  witness  said,  was 
then  to  be  found  in  Harris  county.  The 
application  does  not  state  whether  it  is 
tlie  Urst  or  second  application,  but,  con- 
ceding def;ndant  has  shown  due  diligence, 
we  can  see  no  error  in  overruling  it.  The 
witness  Tom  Jackson  was  not  present  tbe 
night  before,  when  defendant  handed 
Tucker  Miller  his  envelope,  which  defend- 
ant then  claimed  to  contain  the  wbol^ 
S70,  and,  at  the  very  time  when  Tucker 
says  defendant  took  ont  a  portion,  a  flO 
bill  may  have  been  dropped  on  the  ground, 
and  may  have  been  picked  up  by  defendant 
next  morning;  still  that  would  not  prove 
defendant  had  not  tnken  the  three  other 
bills  for  which  lie  stands  indicted.  The 
statement  of  facts  further  shows  that  tbe 
witness  Tucker  testified  that,  wb?n  be  de- 
manded bis  money,— the  $10, — defend- 
ant handed  him  a  910  bill,  stating  that  lie 
bad  picked  it  up  that  morning  at  tbe  very 
place  defendant  was  standing  the  night 
before,  and  it  had  been  stepped  upon. 
Tbe  application  did  not  say  that  the  wit- 
ness Jackson  would  prove  that  tbe  bill 
was  muddy. 

'i.  The  court  did  not  err  in  permitting 
Jackson  to  prove  that  be  had  lost  fonr 
f  10  bills.  We  think  tbeir  value  was  sutB- 
cleutly  proven. 

8.  We  see  no  objection  to  tbe  remarks  of 
the  district  attorne.v.  On  the  contrary, 
tbey  were  pertinent.  There  was  no  al- 
lusion to  the  refusal  of  tbe  defendant  to 
take  the  stand;  but,  certainly,  where  $10 
bills  are  with  good  reason  alleged  to  be 
stolen  by  the  defendant,  and  tbe  officer 
arrests  and  searches  him,  and  finds  $10 
bills  hidden  in  his  shoes,  and  $5  in  his  bat 
band,  it  certainly  demands  some  explana- 
tion on  his  part.  Neither  do  we  think 
there  Is  anything  In  tbehiila  being chnnsed 
in  appearance  since  tbey  were  taken  from 
the  witness  Tucker  Miller. 

4.  The  special  charge  asked  was  suffi- 
ciently covered  by  the  general  charge,  and 
its  refusal  was  not  error.  Tbe  court 
charged:  "If  you  believe  Jackson  took 
tbe  money  with  intent  to  take  care  of  it 
for  Miller,  and  without  the  frauduleut  de-  • 
sign  to  appropriate  It,  though  be  after- 
wards formed  tbe  frauduleut  design,  and 
executed  it,  he  cannot  be  convicted  under 
tbe  indictment."  This  is  the  snbstance  of 
tbe  special  charge  iisked  for. 

5.  The  court  did  not  err  in  refusInK  tbe 
second  special  charge.    It  was  not  law. 

6.  A  careful  examination  of   tbia  case 
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leaves  nu  doubt  of  the  guilt  ot  the  defend- 
ant. The  charRe  of  the  court  waa  (nil 
and  fair  to  the  defendant,  and,  If  defend- 
ant "waB  handicapped,"  It  was  by  his 
own  fraudulent  acts.  We  find  no  error, 
and  the  Judgment  Is  afflruied.  Judges  all 
present  and  concurring. 


Ex  purte  Pace. 

(Court  of  Criminal  Appeals  cf  Texas.    Deo.  14, 

181)2.) 

Right  to  Bhi/— Murdek— Evidbxce. 
On  an  application  for  bail  bj  a  person 
charged  with  murder,  petitioner  testified  that 
the  shootinj;  was  done  in  self-defense,  and  gave 
a  description  of  how  it  oconrred.  Held,  that  bail 
was  properly  refused  where  it  appeared  that  the 
description  of  the  circnmstniic?8  of  tbe  shooting 
glren  by  him  immediately  after  it  occurred  was 
totnl^  different  from  that  given  by  him  on  the 
esamining  trial,  and  that  the  wounds  from  which 
deceased  died  could  not  have  been  Inflicted  as 
testified  to  by  defendant. 

Appeal  frotn  district  court,  Karnescouu- 
ty:  Jamrs  C.  Wilson,  Judge. 

J.  F.  Pace  was  Indicted  tor  the  murder 
ot  Ambrose  Culllns,  and  applied  for  bail. 
The  application  was  denied,  and  deleodant 
appeals.    Afllrmed. 

The  evidence  produced  at  the  trial  was 
as  follows:  C.  J.  Collins,  father  of  de- 
ceased, testified  that  the  body  of  deceased 
was  found  on  tbe  night  of  August  2lHt, 
near  a  tank,  at  a  point  between  the  tank 
and  a  road.  The  tank  was  about  300 
yards  from  witness'  bouse.  About  three 
quarters  of  an  hour  before  sunset  on  Au- 
gust 2l8t,  defendant  and  bis  cousin  rode  by 
witness'  bouse  In  the  direction  of  the  tank, 
and  Ave  minutes  later  deceased  started  for 
the  tank,  to  water  his  horse.  Witness 
then  heard  two  pistol  shots,  and  shortly 
after  defendant  rode  rapidly  by,  towards 
his  lather's  house.  Tbatnigbtdefendant's 
father  sent  witness  word  by  Mr.  Crouch 
that  defendant  had  killed  deceased  in  self- 
defense;  that  deceased  had  rushed  on  de- 
fendant from  behind  some  bushes,  with  his 
pistol  drawn,  and  that  defendant  bad  got 
in  the  first  shot,  and  killed  him ;  that  the 
body  of  deceased  was  lying  near  the  dam. 
Other  witnesses  for  the  state  testified 
that  they  found  the  body  of  deceased  at  a 
place  between  the  road  and  the  dam.  An 
examination  of  the  body  showed  that  he 
had  been  shot  several  times,  both  in  front 
and  rear.  The  horse  nf  deceased  was 
caught  next  day,  still  carrying  his  saddle 
and  bridle,  and.  It  appeared, had  been  shot 
In  the  ear,  tbe  bullet  ranging  upward, 
showing  that  tbe  sliot  must  have  been 
fired  by  a  person  standing  on  the  ground 
at  a  distance  of  only  u  few  feet.  On  the 
saddle  was  fastened  u  moral  containing  a 
six-shooter,  five  chambers  ot  which  were 
loaded  and  the  other  empty.  The  empty 
chamber  contained  no  shell,  and  the  pistol 
had  not  been  shot  at  a  recent  period.  The 
mural  was  so  wrapped  and  tied  to  the 
saddle  that  the  pistol  could  not  be  readily 
drawn  out.  Defendant  testified  In  his 
own  behalf  that  on  the  evening  of  August 
21st  be  bad  gone,  in  company  with  bis 


coasio,  to  the  tank.  After  watering  their 
horses,  they  started  out  in  dillerent  di- 
rections. In  the  road,  about  100  yards 
from  the  tank,  he  met  deceased,  who  whs 
riding  backwards  and  forwards  across 
the  road.  Ue  started  to  ride  with  de- 
ceased, and  deceased  suddenly  rode  around 
in  Iront  of  him,  and,  exclaiming,  "God 
damn  you,  your  time  has  come!"  present- 
ed bis  revolver  in  defendant's  face,  and 
told  defendant  that  he  had  to  fight.  Dt- 
fendant  jumped  off  his  burse,  and  told  him 
that  be  would  not  fight  him  then,  but  be 
would  meet  him  some  other  time.  Ue- 
ceased  put  up  his  pistol,  but,  as  defendant 
mounted,  attempted  to  draw  it  again, 
and  told  him  his  time  had  come.  Uetend- 
ant  then  fired  on  him  several  times  while 
deceased  was  nn  his  horse,  and  shut  him 
after  be  fell.  Defendant  did  all  bis  shoot- 
ing on  horseback.  After  killing  deceased, 
he  went  home,  and  told  his  father  he  had 
committed  the  homicide  in  splf-defense. 
and  that  he  thought  be  had  better  surren- 
der himself  to  the  sheriff.  Alse  Pace,  fa- 
ther of  defendant,  was  called  by  the  state, 
and-  was  usked  If  lie  had  not  sent  word  to 
Collins'  father,  by  one  Crouch,  thatdelend- 
ant  had  shot  deceased  while  deceased  was 
coming  out  from  behind  some  bushes  to 
shoot  defendant,  and  if  he  bad  not  told 
the  same  story  to  C.  E.  Bntler.  This  he 
denied.  He  was  also  asked  if  be  did  not 
tell  them  that  his  son  had  also  told  blm 
that  the  pistol  ot  deceased  would  be  foaud 
by  his  side.  On  his  denial  ol  these  facts, 
C.  E.  Bntler  was  called,  and  testified  that 
the  morning  after  the  shooting  he  called 
on  Alse  Pace,  and  talked  to  him  about 
what  bis  son  had  said  concerning  tbe 
shooting,  and  that  Pace  then  told  him 
that  bia  son  had  said  deceased  had  ran 
out  of  the  bushes  near  the  tank  with  bis 
pistol  drawn,  and  that  he  (defendant) 
drew  bis  pistol  and  fired,  that  deceased 
tell  off  his  horse,  and  that  defendant  then 
emptied  his  pistol  Into  bim;  and  that  de- 
fendant had  told  him  that  Collins' pistol 
would  be  found  on  the  ground  by  his 
body.  Crocch,  on  being  called  for  the 
state,  testified  substantiaily  tu  tbe  same 
facts  as  did  Butler, and  fnrtherstatedthat 
be  was  tbe  first  person  to  touch  the  body 
of  deceased  on  hlH  being  found,  and  that 
there  was  no  pistol,  on  the  ground  by  it. 
W.  P.  Bennett  testified  that  he  had  made 
a  careful  examination  of  the  wound  found 
in  the  horse's  head,  and  that  from  the 
range  tbe  bullet  took  It  could  not  have 
been  fired  except  by  some  one  on  the 
ground. 
R.  L.  Henry,  for  the  State. 

HnRT,  P.  J.  Appellant  wall  Indicted  for 
the  murder  of  Ambrose  Collins.  He  ap- 
plied to  E.  R.  Kone  for  ball,  and  upon  a 
hearing  of  the  testimony  his  application 
was  refused,  thereupon  be  appeals  to  this 
court.  In  the  light  we  view  the  evidence 
In  this  case,  it  woald  not  be  Just  to  appel- 
lant torus  to  discuss  it.  We  have  given 
the  statement  ot  tacts  a  careful  investiga- 
tion, and  are  oi  opinion  that  tbe  court  did 
not  err  in  refusing  bail.  Tbe  Judgment  is 
affirmed.  Judges  all  present  and  coneor- 
ring. 
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Davis  v.  Statb. 
(Cowt  of  Criminal  Appeal*  tf  TeiBas.    Jan.  7, 

im.) 

IxPBAOBiiBitT   or  Witness  —  CosTRADicnrioN   of 

ISCOMPETENT  TrsTIMONT. 

On  «  trial  tor  mnrder,  C,  a  witness  called 
hy  defendant,  was  asked  on  cross-examination  if 
he  did  not  tell  P.  on  the  night  of  the  murder 
tluLt  defendant  and  his  brother,  finding  deceased 
unarmed,  "took  the  advantage  of  him.  To  this 
question  C,  under  objection  by  defendant,  an- 
swered in  the  negative,  whereupon  the  state  call- 
ed P.,  who  testified  that  C.  had  bo  said.  Bcid, 
that  the  question  a»ked  C.,  being  incompetent 
by  reason  of  its  seeking  an  opinion  of  the  wit- 
ness, the  calling  of  P.  to  impeach  O.  was  reversi- 
ble error. 

Appeal  from  dlntrict  court,  Navarro 
couiit.v:  RuFUB  Ha hDY, . Judge. 

Wlllluui  Davla  was  convicted  of  murder 
In  the  aecoDd  degree,  and  appeals.  Re- 
versed. 

Cn}ft  iS  Croft,  for  appellaut.  S,  L. 
Henry,  tor  the  State. 

Burt,  P.  J.  William  Darls  was  con- 
victed of  mnrder  lu  the  second  deKree  for 
the  homicide  of  John  N.  Craig,  his  puulsh- 
ment  be\ng  fixed  at  confinement  In  the 
penitentiary  for  20  years. 

The  defendant  introduced  William  Chit- 
wood  as  a  witness,  who  gave  his  version 
of  the  facts  and  circumstances  attending 
the  homicide  as  follows:  "Live  three 
miles  east  of  Kernes.  Was  presnnt  when 
the  luBS  occurred  between  Craig  and  the 
boys.  Will  came  in  and  said  If  they  pulled 
Blute  he  Intended  to  pull  the  town.  Smith 
asked  him  if  he  was  talking  to  him,  and 
taesaid,  'No.'  Stubblefield  aslced  the  same 
qoestion,  and  be  said, 'No,'  Craig  came 
In  about  that  time,  and  aald  Billy  was  al- 
luding to  bim.  Billy  said  be  was  not. 
Craig  then  told  him  to  liush  up,  and  Billy 
■aid  be  would  when  lie  got  ready.  Craig 
got  up  to  go  towards  him  then,  but  sat 
down  again.  Billy  tried  to  explain,  but 
Craig  said  he  wanted  no  explanation.  Craig 
called  him  a  damned  liar  and  a  damned 
something.  Blufe  came  In  about  that 
time,  and  asked  what  was  the  row 
about.  Craig  said  that  Billy  had  been 
meddling  with  his  business,  and  he  was 
damned  tired  of  it,  and  ask^d  Blufe  if  he 
wanted  any  of  it?  Blufe  said, 'No;'  he 
thought  it  was  Mabry,  but,  if  Mabry  was 
not  in  it,  he  wauted  none  of  it.  Blufe  told 
Will  then  to  go  home,  and  have  no  fuss, 
and  caught  him  by  the  arm,  and  told  bim 
to  go.  Will  said  be  did  not  want  a  row, 
and  was  not  bothering  Craig.  Craig 
ron  np  to  Will  about  that  time,  and 
struck  or  pushed  him  nearly  over. 
Blufe  run  up  and  caught  or  hit  Craig, 
could  not  tell  which.  Craig  turned  and 
hit  him,  closed  in  on  him.,  and  shoved 
bim  against  the  ice  box  behind  and  near 
the  counter,  and  held  onto  him.  Blufe 
hoUomed.'IIelpI  Pullhlmotfl'  Itseemnd 
that  Blufe  was  being  knocked  or  pushed 
together.  About  that  time  I  stepped  out 
and  went  to  the  drug  store.  Blufe  called 
for  Will  when  Craig  bad  him  against  the 
ice  box.  Blufe  had  on  no  coat.  I  saw  bis 
pistol  on  bis  pprson.  Did  not  see  Walter 
Smith  or  Will  Steale  interfere.    Heard  the 


shots  when  I  was  outside.  Did  not  hear 
Will  call  Craig  a  damned  son  of  a  bitch, 
nur  anything  like  it.  1  helped  to  guard  the 
Davis'  that  night.  I  had  Cralu's  pistol. 
It  was  a  45  Colt's.  It  was  handed  out  to 
me  at  tbe  window  of  the  saloon  by  Claud 
Coats.  I  afterwards  gave  the  pistol  to 
Mr.  McConlclo,  J.  P." 

After  tbe  state  and  defendant  had  closed, 
tbe  state  recalled  Chltwood  and  asked 
bim  "  if  be  did  not  tell  Mr.  Perry,  on  tbe 
night  ot  the  killing  of  John  Craig,  and 
while  he  and  Perry  were  guarding  defend- 
ant and  his  brother,'  that  Bill  Da  vis  came 
lu  and  said,  "Some  one  would  have  to 
hunt  a  new  Job,"  and  after  that  they  be- 
gan to  fight  with  deceased,  and  you  left; 
and  that  Bill  and  Blufe  Davis  came  in, 
found  Craig  in  his  shirt  sleeves,  and  knew 
he  was  unarmed,  and  that  they  (Bill  and 
Blufe)  were  armed,  and  took  advantage 
ot  Craig;'"  whereupon  defendant,  by 
counsel,  objected  to  the  latter  part  of 
said  qiiextion,  namely,  "that  they  found 
Craig  in  his  shirt  sleeves,  and  they  knew 
be  (Craig)  was  unarmed,  and  took  ad- 
vantage ot  Craig,"  for  the  reason  that 
the  question  was  collateral  to  the  Issue, 
and  sought  the  opinion  ot  tbe  witness, 
and  was  not  admissible  undurany  circum- 
stances. The  court  overruled  the  objec- 
tion, and  permitted  the  witness  to  an- 
9wer  as  follows:  "I  do  nut  recollect  telling 
bim  that,  and  it  I  did  I  did  nut  give  It  as 
my  opinion,  but  only  repeated  what 
Craig's  friends  had  snid."  "Thereupon  the 
state  introduced  Perry,  who  swore  that 
Chltwood  told  him  (at  the  time  and  place 
laid  in  the  predicate)  that  they  (Will  and 
Blufe  Davis)  found  Craig  in  bis  shirt 
sleeves,  and  they  knew  he  was  unarmed, 
and  took  advantage  of  Craig.  If  Chlt- 
wood knew  of  facts  from  which  he  in- 
ferred that  defendant  and  bis  brother 
Blufe  knew  that  Craig  (deceased)  was  un- 
armed, the  facts  should  have  been  known, 
and  not  bis  inference  or  opinion.  So,  also, 
if  they  (defendant  and  bis  brother)  took 
tbeadvantngeof  Craig, and  killed  him,  tbe 
facts  and  circumstances  estabiislilng  that 
tact  should  have  been  put  in  evidence,  so 
that  tbe  Jury  could  have  determined  wheth- 
er or  not  they  did  in  fact  take  advantagfr 
of  and  kill  deceased.  Chitwood's  opinion 
in  regard  to  this  matter  is  not  admlRslhle. 
As  well  permit  him  to  give  his  opinion  to 
the  effect  that  defendant  and  bis  brother 
murdered  deceased,  as  to  admit  in  evi- 
dence bis  opinion  that  tbey  "took  the  ad- 
vantage ot  him."  But  It  may  be  con- 
tended that  this  matter  was  intended  to 
impeach  the  witness  Chltwood.  That  the 
defendant  and  bis  brother  took  advantage' 
of  deceased  was  the  opinion  of  Chltwood, 
and  hence  collateral  and  irrelevant  to  the 
issue. 

We  have  an  excellent  test  as  to  whether 
or  not  a  fact  Inquired  of  on  cross-exami- 
nation is  collateral  or  not.  It  is  this: 
Would  the  cross-examining  party  be  enti- 
tled to  prove  it  as  a  part  of  his  case,  tend- 
ing to  establish  his  plea?  Applying  this 
rule  to  the  question  in  band,  would  the- 
state  be  entitled  to  prove  by  Chltwood 
that  It  was  his  opinion  the  defendant  and 
his  brother  took  tbe  advantage  ot  de- 
ceased in  tbe  encounter  wbicb  resulted  in 
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his  denth?  Cliitwood  is  on  the  stand  an  a 
witneHH  for  defendant.  On  croHS-exainina- 
tloii  the  district  attorney  propounded  to 
hlin  tlip  qoeHtion :  "  Do  you  not  believe,  or 
1b  it  not  your  opinion,  that  defendant  and 
big  brother  took  the  advantage  of  de- 
'Ceased  In  the  difficulty  which  re8ultf>d  In 
hiu  death?"  Coaunel  for  defendant  objects, 
apon  theKFonnd  that  Chit  wood's  belief  or 
opinion  is  uut  competent  evidence.  Let 
him  state  facts  if  he  Is  aware  of  any  bear- 
ing upon  this  matter.  Would  not  the 
court  Hustain  the  objection  ?  Is  there  In w 
permittinK  a  witness  to  ulve  his  opinion 
reKurdInK  such  a  fact?  We  know  of  none. 
The  opinion  of  the  witness,  namely,  that 
'defendant  and  his  brother  "took  advan- 
tage of  CraiK, "  could  not  legally  be  ob- 
tained upon  cross-examination  or  exami- 
nation  In  chief.  If,  therefore,  the  state 
would  not  be  allowed  to  adduce  In  evi- 
dence Chitwood's  opinion  regardlns  this 
fact  as  part  of  Its  case,  his  answer  cannot 
be  contradicted,  as  was  done  in  this  case. 
In  fact,  his  answer  to  the  question  elicit- 
ing his  opinion  as  to  whether  defendant 
and  his  brother  knew  that  Craig  was 
armed  or  not,  and  whether  they  took  ad- 
vantage of  him  and  killed  him,  were  not 
admissible  evidence,  bticanse  they  would 
have  been  his  opinion  merely.  Under  the 
facts  of  this  case,  we  are  of  opinion  that 
this  Incompetent  evidence,  or  unlawful 
manner  of  Imueachlng  the  defendant's 
witness,  was  such  as  requires  a  reversal  of 
the  judgment.  The  Judgment  fa  reversed, 
and  the  cause  remanded. 

SiMKiNS,  J.,  being  disqualified,  does  not 
alt  in  this  case. 


Brown  ▼.  State. 
<OotMt  «/  Crimlnai  Ameals  of  Texas.    Jsn.  7, 

liABCBKT—BviOE^rCE— ACCOM  PLIOB  TSSTIMONT— 

Instrcctioxs. 

1.  In  a  prosecntion  for  horse  ■tealing,  the 
admissioii  of  testimony  that  a  certain  person, 
when  arrested  for  the  theft,  In  reply  to  in- 
<iuirie8  by  the  officers,  stated  tliat  defendant 
Dad  part  of  the  horses,  and  had  disposed  of  the 
others  in  a  certain  way,  though  error,  ia  harm- 
less, where  defendant  was  afterwards  found  in 
T>osse»sion  of  the  horses  as  stated,  and  his  dis- 
position of  the  others  is  abundantly  proven  by 
-other  and  independent  evidence. 

2.  In  a  prosecution  for  horse  stealing,  a. 
person  irho,  under  assumed  name,  executed  a 
bill  of  sale  of  the  horses  to  defendant  after 
tln'v  \v.  ro  stolen,  may  testify  as  to  the  bad  faith 
and  fraudulent  character  of  his  transactions 
with  defendant. 

3.  The  faet  that  the  witness  gives  snch 
testimony  by  repeating  his  testimony  before 
the  grand  jury  as  having  been  given  before 
them,  and  stating  that  it  is  true,  is  not  ground 
for  reversal. 

4.  Nor  is  the  testimony  objectionable  on 
the  ground  that  it  inculpates  the  witness,  since 
no  one  but  the  witness  can  object  on  that 
ground. 

6.  Where  the  testimony  against  defendant 
In  a  criminal  prosecution  is  that  of  an  accom- 
plice, failnre  of  the  court  to  instruct  the  jury 
on  the  law  on  that  phase  of  the  case  is  reversi- 
ble error. 

Appeal  from  district  coort,  EI  Pa>ocouii> 
ty;  T.  A.  Falvbt,  Judge. 


Prosecution  of  Samuel  Brown  for  borse 
theft.  Defendant  was  convicted,  and  ap- 
peals.   Reversed. 

R.  L.  Henvy,  Asst.  Atty.  Gen.,  (or  the 
State. 

Davidson,  J.  Appellant  was  convicted 
of  horse  theft,  and  bis  punishment  as- 
sessed at  a  term  of  seven  years  in  the  peni- 
tentiary, and  therefrom  be  prosecutes  this 
appeal.  At  the  time  the  horse  described 
in  the  indictment  was  stolen,  a  large 
number  of  horses  were  stolen,  all  of  which 
were  driven  Into  Lincoln  county,  in  the 
territory  of  New  Mexico,  where  one  An- 
derson, signing  the  name  of  Richard  White 
thereto,  executed  to  defendant  a  bill  of  sale 
to  said  horses.  They  were  driven  thence 
to  Terra  Blanco,  at  vt-hlch  point  about  30 
head  of  the  horses  were  traded  for  land, 
and  40  head  driven  to  Armarillo,  in  Pot- 
ter county,  Tex.  From  the  place  of  theft 
to  the  latter  point  Is  a  distance  of  abont 
560  miles.  Some  of  the  horses  were  taken 
in  Mexico,  aud  conveyed  Into  this  state. 
Pursuit  was  made  l>y  federal  officers,  and 
at  Armarillo  defendant  was  arrested,  in 
possession  of  the  40  head  of  horses.  Dur- 
ing this  pursuit  these  officers,  arrested  An- 
dfrson.  returning,  and  abou't  eight  miles 
distant,  from  Armarillo.  While  under  ar- 
rest, hnd  in  reply  to  their  inquiry,  Ander- 
son stated  that  "Brown  bad  part  of  the 
horses  at  Armarillo,  and  some  of  them 
were  left  at  Terra  Blanco,  abont  thirty 
miles  this  side  of  there,  and  he  said  some- 
thing about  trading  some  of  the  horses 
tor  land  at  Terra  Blanco."  This  testi- 
mony was  objected  to. for  several  reasons. 
While  this  testimony  was  inadmissible 
as  against  defendant,  yet  the  error  is 
harmless,  when  viewed  in  the  light  of  the 
evidence,  because  the  defendant  was  ar- 
rested while  in  possession  of  the  horses 
found  at  Armar'llo,  and  because  It  was 
proved  abandnntly  by  the  other  and  in- 
dependent evidence  that  he  dmve  the 
horses  from  New  Mexico  to  Terra  Blanco, 
and  there  traded  for  the  land.  Under 
this  state  of  case,  we  do  not  think  the 
admission  of  Anderson's  statement  to  the 
officers  constitutes  reversible  error. 

2.  By  Anderson  the  state  offered  to 
prove  that  the  bill  of  sale  to  the  horses, 
purporting  to  be  signed  by  Richard  White, 
was  in  fact  executed  by  the  witness  and 
not  by  said  White.  To  this  end  the  dis- 
trict attorney  was  permitted  to  elicit 
from  this  witness  that  he,  when  testify- 
ing before  the  grand  Jury,  bad  made  cer- 
tain statements  In  relation  to  the  various 
trades  entered  Into  and  bills  of  sale  exe- 
cuted between  himself  and  the  defendant 
and  their  confederates  in  reference  to  the 
stolen  horses,  showing  the  same  to  have 
been  fraudulent,  and  thefurtber  statement 
that  such  testimony  was  true.  Several 
objections  were  urged  by  defendant  to 
this  testimony,  ail  of  which  were  over- 
ruled by  the  court.  The  grounds  of  ob- 
jection stated  in  the  bill  of  exceptions  are 
not  tenable.  This  testimony,  If  tme^ 
proved  bad  faith  and  fraud,  both  in  de- 
fendant and  the  witness.  In  relation  to  the 
purchase  of  the  horses  and  the  execution 
of  the  bill  of  sale,  and  for  this  purpose  It 
was  competent   and    relevant.     As   pre- 
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eented  in  the  bill,  the  vrltne«8  elniply  re- 
iterated Ills  teetimouy  hb  n^lven  before 
tbegraud  ]ury>  and  indoriied  it  ae  being 
true  at  the  time  he  testiQed  berore  the 
trial  jnry.  The  objectiuna  stated  went  to 
thf)  BuhHtance  of  the  testifnony  adduced, 
rather  than  the  manner  of  elicltins  it  from 
the  witneas.  Nor  was  it  a  ground  of  ob- 
jection maintainable  by  defendant  that 
the  evidence  inculpated  the  witness  in  the 
thefts.  8ucb  objection  could  only  be  In- 
terposed by  the  witness  himself  for  his 
own  protection  and  in  bis  own  behalf. 
He  did  not  nee  proper  to  do  so,  and  de- 
fendant cannot  urce  it  for  him. 

3.  The  evidence  in  the  case,  as  well  as 
Anderson's  testimony,  clearly  shows  hlni 
to  have  been  a  principal  In  the  theft,  and 
therefore  his  teHtlmony  was  that  of  an 
accomplice.  The  failure  of  the  court  to 
instruct  the  Jur.y  in  relation  to  this  phase 
of  the  case  lis  fatal  to  the  conviction. 
Code  Crlm.  Proo,  art.  741;  Wlllson.  Crim. 
St.  §§  2454,  2456.  For  the  error  indicated, 
the  Judcment  is  reversed,  and  the  cause 
remanded.  Judges  all  present  and  con- 
curring. 


Attawat  v.  Statb. 


(Court  oj  CrimimaJ,  At 

18 


tX»  of  Texas.    Jan.  7, 


Oriminal  Ijav— Co!ctikvanob— MoTiotr  fob  Kaw 
Tbial— Appeal  Recokd. 

1.  In  a  crifflhutl  case  a  bill  of  exceptions  to 
the  overruling  of  an  appllcaticm  for  a  continu- 
ance to  obtain  the  testimony  of  a  witness 
should  shew  whether  it  was  the  first  or  •  sabae- 
queiit  application,  since  the  statutory  requisites 
of  the  two  applications,  and  in  relation  to  mo- 
tions for  new  trial  baaed  upon  the  refusal  to 
grant  such  continuances,  and  the  rules  applica- 
ble thereto,  are  different. 

2.  Where  It  does  not  appear  that  an  appli- 
cation for  such  a  continuasce  was  the  first  ap- 
plication, and  the  alleged  absent  testimony  was 
supplied  from  other  sources,  and  was  sought  to 
be  nsed  as  cumulative  evidence,  the  overruling 
of  the  application  will  not  be  interfered  with. 

3.  Though,  in  Texas,  in  a  contest  over  a 
motion  for  a  continuance  to  procure  absent  tes- 
timony, there  can  be  no  inquiry-  into  the  tmth- 
fnlness  or  materiality  of  the  testimony,  (Code 
Crim.  Proc.  arts.  504,  565,)  such  inquiry  may 
be  made  where  a  new  trial  is  sought  because  at 
alleged  error  in  overruling  the  motion. 

Appeal  from  Wood  county  court;  V.  B. 
Harris,  Judfre. 

Prosecution  of  O.  B.  Attaway  tor  as- 
sault and  battery.  Defendant  waa  con- 
victed, and  appeals.    Affirmed. 

King  A  Connor,  tor  appellant.  B.  L. 
Henry,  Awt.  Atty.  Qeo.,  for  the  State. 

Datiobon.  J.  This  conviction  was  for 
aggravated  assault  and  battery.  When 
the  cause  was  called  for  trial,  appellant 
sought  a  continuance  for  the  testimony  of 
J.  F.  Stivers,  which  was  overruled,  and  a 
bill  of  exceptions  reserved.  Whether  it 
was  a  flrst  or  a  snbsequeDt  application  Is 
not  stated  In  the  application  itself,  nor 
shown  In  the  bill  of  exceptions.  This 
rhonld  have  been  shown.  The  statutory 
requisites  of  a  first  are  not  the  same  as 
those  prescribed  for  a  second  or  sobse- 


qnent  application,  and  in  considering  mo- 
tions for  new  trial  based  upon  the  refusal 
to  grant  such  continuances  the  rules  ap- 
plicable thereto  are  also  different.  This 
court  will  not  supply  omissions  in  bills  of 
exceptions,  nor  aid  It  by  inference  or  pre- 
sumption. It  must  be  made  to  appear  in 
BDCh  cases  that  in  being  refused  a  contin- 
uance Injury  resulted  to  the  appellant,  in 
order  to  entitle  him  to  a  reversal  of  the 
judgment.  Where  thenlleKed  abseut  testi- 
mony ia  supplied  from  other  sources,  as 
was  done  in  this  case,  and  such  testimony  is 
sought  to  be  atilized  as  cumulative  testi- 
mony, it  must  he  made  to  appear  that  the 
desired  continuance  was  the  first  applica- 
tion. The  Information  in  this  case  was 
filed  July  7, 1891,  and  the  continuance  in- 
corporated in  the  record  was  filed  Octo- 
ber 10, 1802.  There  had  been  at  least  one 
former  trial  of  the  cause.  As  presented  to 
us  by  the  record,  the  conrt  did  not  err  in 
overruling  the  application  for  a  continu- 
ance. 

The  county  attorney  was  permitted  to 
prove  by  the  witness  BIchardson  that  on 
a  former  trial  said  Stivers  testified  he 
"saw  the  dilSculty  between  defendant  and 
Taylor,  and  that  be  was  about  sixty  feet 
away,"  and  the  county  attorney  stated 
the  "  object  of  such  testimony  was  to  meet 
the  evidence  of  SUvers  as  set  out  in  defend- 
ant's motion  for  a  new  trial."  Tbe  court 
qualified  the  bill  of  exceptions  by  stating 
the  evidence  was  offered  "  to  meet  the  al- 
leged testimony  of  said  Stivers  as  set  up 
in  defendant's  motion  for  a  continuance." 
The  bill  does  not  disclose  whether  this 
testimony  wns  offered  at  the  time  the  con- 
tinuance was  sought,  or  pending  tbe  trial 
before  the  Jury,  or  when  tbe  motion  for 
new  trial  was  under  consideration.  As 
original  testimony  for  tbe  consideration 
of  the  Jury,  it  was  clearly  inadmlssilile.  If 
admitted  in  contesting  tbe  application  for 
continuance,  the  evidence  of  Richardson 
should  not  have  been  considered  by  tbe 
trial  court,  and  it  would  not  l>e  considered 
in  that  relation  by  this  conrt.  If  adduced 
In  connection  with  tbe  motion  for  a  new 
trial,  the  court  might  baveconsiderad  it  in 
determining  the  probable  trntb  of  tbe  ap- 
plication. Felsenttaal  v.  State,  80  Tex. 
App.  676, 18  S.  W.  Rep.  644.  The  mateilal- 
lly  and  truthfulness  of  the  alleged  absent 
testimony  often  becomes  very  important 
in  considering  tbe  motion  for  new  trial 
based  upon  tbe  action  of  tbe  conrt  over^ 
ruling  an  application  for  a  continuance. 
In  a  contest  over  tbe  motion  for  a  contin- 
uance tbe  statute  authorises  affidavits 
controverting  diligence,  but  does  not  per- 
mit nninquiry  into  tbe  truthfulness  or  ma- 
teriality of  the  alleged  absent  testimony. 
Code  Uvll  Proc.  arts.  564,  665.  Bat  when 
the  new  trial  is  sought  because  of  the  sup- 
posed errorof  the  court  in  overruling  sncta 
application,  the  materiality  and  truthful- 
ness of  sucb  absent  testimoa,v  may  become 
matters  of  first  importance,  and  we  see  no 
valid  reason  wby  the  state  should  not  be 
permitted  to  contest  these  questions. 
WUIson,  Crim.  St.  S!  8668,  2654.  ha  pre- 
sented, tbe  bill  of  exceptions  discloses  no 
error  requirtog  a  reversal.  Tbe  verdict  ia 
sufficiently  intelligent  to  form  the  basis  of 
the  Judgment,  and   tbe  evidence  tally  sup- 
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portR  the  conviction.  Tbe  ]o<lgmeDt  is 
affirmed.  JodKes  all  preaent  and  coucnr- 
rintr. 


MONTOOHBRT  T.  StATB. 

(Court  «tr  Ortminal  Appeala  of  Texas.    Jan.  11, 

THBFT— ClBOOIfSTAKTIAL  EVIDEIICB  —  FAILDBB  TO 
ISSTRCCT. 

On  a  prosecution  for  th^  theft  of  liogs, 
defendant's  presence,  about  half  a  mile  distant 
from  the  scene  of  the  theft,  with  others  who 
stole  them,  and  his  flight  with  them  when  dicov- 
ered  in  possession  of  the  hogs,  are  not  such  posi- 
tive evidence  of  a  taking  by  defendant  as  will 
juatifr  the  court  in  omitting  to  instruct  the  Jury 
as  to  the  law  of  circumstantial  evidence;  and 
defendant  is  entitled  to  a  reversal  on  appeal, 
though  he  failed  to  object  to  such  faUnie  at  the 
trial. 

Appeal  from  district  conrt,  Llano  coun- 
ty; W.  M.  Alliso.n,  Judge. 

Frank  Montgom3ry  was  convicted  of 
bog  theft,  and  appeals.    Reversed. 

Lellfb  Burlesun,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Qen.,  for  tbe  State. 

Hurt,  P.  J.  At  Austin  tbe  judgment  in 
this  case  was  affirmed,  without  written 
opinion.  Appellant  moved  forand  obtain- 
ed a  rehearing,  and  we  are  of  opinion  that 
this  court  erred  In  affirming  the  judg- 
ment. The  state  relied  alone  upon  circum- 
stantial evidence  tor  a  conviction.  Upon 
the  trial  the  learned  judge  omitted  to 
state  to  the  Jury  the  rules  governing  In 
such  a  case.  Appellant  did  not  object  to 
the  charge  at  the  time ,  because  of  the 
omission,  but  assigns  same  for  error. 
This  court,  in  quite  a  number  of  cases, 
holdH,  In  such  a  case,  the  omission  funda- 
mental error.  In  this  holding,  we  think 
we  have  erred.  II  the  criminative  circum- 
stances are  in  close  juxtaposition  to  the 
main  tact,  the  omission  may  not  t>e  cal- 
culated to  Injure  the  rights  of  the  accused. 
To  illustrate:  A  watch  was  seen  In  a 
drawer  at  10  o'clock.  The  accused  Is  dls- 
covered,  at  10  minutes  past  10,  leaving  the 
room,  with  the  watch,  and,  when  his  pos- 
session is  challenged,  falls  to  explain. 
This  la  a  case  of  circumBtantlal  evidence. 
The  court  fails  to  submit  to  tbe  jury  the 
rules  applicable  thereto.  The  defendant 
falls  to  object  because  of  the  omission, 
but  relies  upon  same  for  a  reversal  of  the 
Judgment.  In  such  a  cace,  we  will  not  re- 
verse. The  case  In  hand  Is  not  such  a  one. 
The  hogs  were  taken  perhaps  half  a  mile 
or  more  from  the  place  at  which  they 
were  found.  Appellant  was  present  with 
others  who  stole  them,  and,  when  discov- 
ered in  possession  of  the  hogi>,  ran  off  with 
the  oth3r  persons.  If  appellant  ran  be- 
cause of  bis  gnilt,  then  his  flight  was  a  co- 
gent fact  against  him.  But,  conceding  tbe 
night,  it  was  not  positive  evidence  of  the 
taking.  It  was  as  consistent  with  receiv- 
ing or  guilty  connection  with  the  transac- 
tion after  the  theft  as  with  tbe  original 
taking.  We  are  of  opinion  that  the  court 
committed  reversible  error,  under  the 
facts  of  ibis  case,  in  falling  to  explain  to 
the  iorjr  tbe  roles  governing  caaes  depend- 


ing purely  upon  circumstantial  evidence. 
For  this  error  the  Judgment  Is  reversed, 
and  the  cause  remanded.  Judges  all  pres- 
ent and  concurring. 


JoNBB  V.  Statb. 
(Court  of  Criminal,  Avwala  of  Texaa.   3va.  U, 

Fences— Crikinai.  Frosecittion  fob  Teascso 
Down. 
On  a  prosecution  for  pulling  down  the 
fence  of  the  prosecuting  Tituess  without  his 
consent,  it  is  error  to  refuse  to  instruct  that 
the  tearing  down  would  not  be  imlawful  if  It 
became  necessary  for  defendant  to  do  so  in  or- 
der to  remove  his  own  fence  onto  bis  own  land 
in  compliance  with  a  demand  from  the  prose- 
cuting witness,  and  that,  if  the  latter  then  con- 
structed any  part  of  his  fence  on  defendant's 
land,  defendant  had  a  right  to  remove  such 
part,  If  he  could  do  so  without  provoking  a 
breach  of  the  peace;  there  being  evidence  in 
the  case  to  which  such  instruction  is  applica- 
ble. 

Appe.ll  from  Smith  county  conrt;  B.  B. 
Bkaiko,  Judge. 

Will  Jones  was  convicted  for  pulling 
down  the  fence  of  one  W.  M.  Wright  with- 
out his  consent.     He  appeals.    Revi  raed. 

Liudsey  &  Butler,  tor  appellant.  R.  L. 
Heury,  Asst.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellant  was  convicted 
of  pulling  down  the  fence  of  one  W.  M. 
Wright,  without  his  consent.  It  Is  dis- 
closed by  the  evidence  that  Wright,  the  al- 
leged owner,  required  appellant  to  move 
a  division  fenceseparatlngtheirlnclosures, 
and  in  doing  so  it  was  necessary  to  pull 
down  the  fence  of  Wright  at  the  point 
where  tbe  division  fence  was  united  to  it. 
Appellant  accordingly  moved  his  fence 
back  upon  his  own  land.  Wright  having 
subsequently  joined  his  fence  to  that  of  the 
appellant.  It  was  again  palled  down.  The 
court  having  failed  to  charge  upon  these 
issues,  the  appellant  requested  the  follow- 
ing Instructions,  to  wit;  "If  Wright  told 
the  defendant,  Jones,  to  move  his  fence 
bark  off  of  his  (Wright's)  land,  and  In  so 
moving  the  fence  it  became  necessary  to 
withdraw  his  fence  from  the  fence  of  said 
Wright,  such  a  tearing  loose  and  with- 
drawing would  not  be  unlawful,  and  for 
so  doing  defendant  would  be  guilty  of  no 
offense.  And  you  are  also  Instructed  that 
every  entry  upon  the  land  of  another  with- 
out lawful  authority  is  a  trespass.  If  yoo 
should  And  that  Wright  constructed  any 
part  of  his  fence  upon  the  land  of  defend- 
ant without  his  consent,  he  would  be  a 
trespaHser  upon  dpfenilaut's  land,  and  de- 
fendant would  have  the  right  to  remove 
so  much  of  said  Wright's  fence  as  was  con- 
structed upon  the  land  of  defendant,  pro- 
vided he,  In  doing  ho,  provoked  no  breach 
of  the  peace."  These  charges  were  re- 
fused, and  defendant  excepted.  They  were 
applicable  to  the  evidence  adduced,  and 
should  have  been  given.  For  the  above 
error  tbe  Judgment  is  reversed,  and  tbe 
cause  remanded.  Judges  all  prawat  and 
concurring. 
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Arrinqton  v.  State. 

(Court  C!f  Criminal  Appeal*  vf  Texat.    Jan.  U, 
im.) 

Crimiral  Law— CoHTiircAHoa— Rbobttion  ov 

KtIDBNCB — iNSTRnCTIONS. 

1.  A  first  application  for  a  continuance  on  a 
prosecution  for  disturbing  religioua  worship 
should  bo  granted,  where  it  is  based  on  the  ab- 
sence of  a  witness  expected  to  testily  that  he 
was  standing  within  a  few  feet  of  defendant  at 
the  time  of  disturbance,  and  that  the  disturbance 
was  not  created  b7  defendant,  but  by  another 
person,  whom  he  saw  doing  so. 

2.  Defendant's  request  to  introduce  the  tes- 
timony of  such  witness,  made  on  his  appearance 
in  court  after  the  testimony  had  closed,  and  dar- 
ing the  argument,  should  nave  been  granted,  in 
view  of  the  facts  that  a  continuance  had  been 
refused,  that  his  testimony  was  material,  and 
that  there  was  a  serious  conflict  in  the  evidence; 
as  Code  Crim.  Proc.  art.  661,  provides  that,  when 
necessary  to  a  due  administration  of  justice,  the 
court  "should  allow  testimony  to  be  introduced 
at  any  time  before  the  argument  is  concluded." 

8.  l^e  omission  of  the  word  "more,"  in  an 
Instruction  stating  the  penalty  to  be  a  "fine  of 
not  less  than  twenty-five  nor  than  one  hundred 
dollars"  could  not  have  misled  the  jury,  which 
assessed  the  penalty  at  $50,  and  henc0  ia  no 
ground  for  reversal. 

Ai)peal  Irom  Collin  connty  coart;  M.  G. 
Abbk.saThy,  Judge. 

Will  ArriD^ton  was  convicted  of  disturb- 
log  religious  worship,  and  appeals.  Re- 
Tersed. 

Ahernathy  <ft  Beverly,  fur  appellant.  R, 
L.  Uenry,  Asst.  Atty.  Gen.,  for  the  Ktate. 

Davidson,  J.  Appellant  was  convicted 
of  distorbing  religious  worship.  The 
offense  was  committed  about' November, 
1891,  and  defendant  tried  in  the  examioino: 
coart  In  February,  1892,  and  required  to 
give  ball  for  his  appearance  before  the  auc- 
ceeding  term  of  the  county  court.  When 
that  court  convened,  be  was  present, 
and  ready  for  trial.  The  afiBdavit  char- 
ging him  with  the  offense  having  been  lost, 
an  informfltlon  was  not  presented.  At 
the  nest  succeeding  term  of  the  county 
court,  nn  the  first  day  thereof,  another 
affidavit  was  made,  and  upon  this  the  in- 
formation  in  this  cane  is  predicated.  The 
defendant  was  at  once  arrested,  and,  the 
state  having  announced  ready  for  trial,  he 
requested  time  to  secure  his  testimony,  as 
well  as  to  prepare  himself  for  trial.  This 
was  refused.  He  then  filed  an  application 
for  a  continuance,  which  being  also  re- 
fused, he  reserved  a  bill  of  exceptions. 
The  continuance  was  sought  tor  the  testi- 
mony of  one  La  whoa,  by  whom  it  was  ex- 
pected to  be  shown  that  the  witness  had 
known  the  defendant  for  years,  was  pres- 
entat  thetimeof  the dlsturbaoce, standing 
within  a  tew  feet  of  him.  and  saw  the  par- 
ty who  disturbed  the  congregation,  and 
would  testify  \Yiat  it  was  another  party, 
and  not  defendant,  who  did  su.  This 
was  the  first  application.  The  testimony 
was  material,  and  we  cannot  say  it  was 
not  probably  true.  It  the  defendant  did 
not  use  the  imputed  language,  or  there 
was  a  reasonable  doubt  thereof,  he  was 
uot  gnilty.  The  teatim  ony  was  conflicting 
«a  to  whether  defendant  was  or  was  not 
the  person  who  caused  the  dlAturbunce. 
It  being  a  first  application  lor  continuance. 


the  fact  that  the  absent  testimony  was 
curanlative  is  not  a  reason  for  overruling 
the  motion  for  a  new  trial,  based  npun  the 
refusal  to  grant  the  continuance.  Again,  ' 
pending  the  new  trial,  and  during  the  ar- 
gument, this  witness  made  his  appearance 
before  the  court,  and  was  tendered  as 
such  by  the  defendant,  with  a  request  that 
he  be  permitted  to  introduce  his  testimo- 
ny at  that  time.  This  was  also  refused, 
and  defendant  again  excepted.  Inasmuch 
as  the  court  had  refused  the  continuance, 
and  in  view  of  the  fact  that  the  testimony 
was  material,  and  the  further  fart  that 
the  conflict  In  the  evidence  as  to  the  de- 
fendant's guilt  was  a  serious  one,  the  wit- 
ness should  have  been  permitted  to  testify 
at  the  time  tendered.  When  necessary  to 
a  due  admlDistration  of  ]uBtIce,  the  court 
"shall  allow  testimony  to  beintroduced  at 
any  time  before  the  argument  of  the  cause 
Is  concluded."  Code  Crim.  Proc.  art.  661. 
Under  the  tacts  above  detailed,  the  court 
should  have  either  permitted  the  witness 
to  testify,  or,  failing  in  this,  should  have 
granted  a  new  trial. 

With  reference  to  the  penalty,  the  court 
charged  the  jury  that  they  might  assess 
the  punishment  "at  a  fine  of  not  less  than 
twenty-five  nor  than  one  hundred  dollars," 
etc.  Hie  fine  was  assessed  at  S50.  Tbe 
context  sufficiently  supplied  the  omitted 
word  " more. "  Tbe  Jury  could  not  have 
been  misled  by  such  omission.  Hill  v. 
State,  11  Tex.  App.  456;  Pitner  v.  State, 
23  Tex.  App.  866, 5  :^.  W.  Rep.  210.  For  the 
error  indicated,  the  Judgment  is  reversed, 
and  the  cause  remanded.  Judges  all 
present  and  concurring. 


Sullivan  v.  State. 

(Cemrt  qf  Criminal,  Appeals  of  Texa$.    Jan.  U, 

1893.) 

AssAm.T  WITH  Intent  to  Murobb  — B^VID■KO■— 
Bbi.f-Depknse. 

1.  On  a  prosecution  for  assault  with  intent 
to  murder,  evidence  of  an  assault  by  defendant 
on  the  prosecuting  witness  the  day  before  tbe 
one  alleged  in  tbe  indictment  Is  admissible  to 
show  motive. 

2.  Though  defendant  began  tbe  difficulty 
with  no  intent  to  kill  or  do  bodily  injuiy  to  tbe 
prosecnting  witness,  yet,  if  be  afterwards  found 
it  necessary  to  attempt  to  kill  the  prosecuting 
witness  to  save  his  own  life,  he  cannot  justify 
his  act  by  claiming  self-defense. 

3.  An  instruction  that,  on  the  que.stion  of 
self-defense,  the  facta  must  be  viewM  from  de- 
fendant's Ktandooint,  and  that  he  slionld  be 
acquitted  if.  when  he  shot,  he  had  reasonaitle 
grounds  to  believe  that  the  prosecuting  witness 
was  about  to  shoot  him,  is  properly  qualified  by 
adding  that  he  cannot  claim  s^f-detense  if  he 
brought  on  the  difficulty  himself. 

4.  A  verdict  of  guilty  is  supported  by  evi- 
dence showing  defendant  to  have  been  the  ag- 
gressor all  through  the  difficulty,  which  lasted 
for  several  days;  that,  meeting  the  prosecuting 
witness  just  before  the  assault,  defendant 
leaped  tram  bis  horse,  drew  bis  pistol,  and 
challenged  the  prosecuting  witness  to  come  from 
b^ind  nis  wagon;  that  both  parties  then  fired; 
and  that  while  the  prosecuting  witness  was  fix- 
ing his  gun,  which  had  hung  fire,  defendant  le- 
mounted,  rode  close  np  to  him,  and  fired. 

Appebl    from    district   court,    Gonsalea 
county;  Grobqk  McCouuiojc,  Judge. 
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Dennis  Solllvan  wan  convicted  of  on  as- 
sault with  intent  to  kill,  and  appeals. 
Affirmed. 

Glass  A  Hargess,  for  appellant.  R.  L. 
Bearjr,  Aast.  Atty.  Oen.,  for  the  State. 

SiMKiNB,  J.  Appellant  was  indicted  fur 
an  assault  with  intent  to  murder  one  T. 
O.  Beatty,  and  was  sentenced  to  two 
years  in  the  state  penitentiary,  from 
which  Judement  he  up|>eais. 

1.  Appellant  cumplulns  that  the  court 
erred  in  aliciwlnK  teHtimony  of  a  previous 
dlfhculty  between  appellant  and  T.  Q. 
Bi-atty  to  be  Introduced  upon  the  trial  of 
this  case.  Antecedent  menoces,  quarrels, 
and  GTrudf^es  may  always  be  shown  to 
prove  malice.  Anderson's  Case,  15  Tes. 
App.  447;  McKlnney's  Case,  8  Tex.  App. 
62U.  The  testimony  of  the  former  at- 
tempt npon  the  iifoof  Beatty  only  the  day 
before  the  present  aMsanlt  with  intent  to 
murder  was  committed  whs  certainly  ad- 
missible to  throw  light  on  the  nets  of  de- 
fendant, and  prove  motive.  Carr  t.  State, 
41  Tex.  543.  There  were  no  special 
charges  asked,  nor  exceptions  reserved  to 
the  general  charge  for  not  limiting  the 
effect  of  the  testimony  to  the  proof  of  mo- 
tive only,  and  we  cannot  see  how  any  in- 
jury wascansed  by  the  failure  of  the  court 
so  to  charge,  as  we  see  no  reason  for  be- 
lieving the  defendant  was  convicted  for 
the  first  assault. 

2.  The  appellant  complains  the  court 
erred  In  nsing  the  expression  in  his  charge 
that,  "if  the  Jury  believed  that  defendant 
sought  Beatty  for  the  purpose  of  bring- 
ing on  a  difficulty,"  without  explaining 
what  kind  of  a  difficulty.  While  it  may 
not  be  clear  what  point  Is  referred  to  In 
the  expression,  "  but  upon  this  point,"  yet 
we  think  the  proposition  contained  in 
the  charge  is  not  only  correct,  but  ap- 
plicable. The  court, In  substance,  charged 
that,  if  defendant  brought  on  and  be- 
gan the  difficulty,  be  could  not  Justify 
his  attempt  to  kill  Beatty  on  the  ground 
of  self-defense;  tor,  although  defendant 
began  the  difficulty,  with  no  Intent  to  kill 
or  to  do  bodily  Injury  to  Beatty,  yet,  11 
afterwards,  in  the  course  of  the  difficulty, 
be  found  it  necessary  to  kill  him  lo  save 
his  own  life,  he  cannot  justify  his  act  ty 
claiming  it  was  done  in  self-defense. 
White's  Case,  23  Tex.  App.l54,SS.  W.  Kep. 
710;  Lilly's  Case.  20  Tex.  App.  1:  Thns- 
ton'sCase,  21  Tex.  App.  245;  Gillelantl's 
Case.  44  Tex.  35C. 

.1.  Neither  do  we  see  any  error  In  the 
qualification  of  the  special  charge  asked 
by  the  appellant.  The  court,  at  the  in- 
stance of  defendant,  charged  the  jury  that 
upon  the  question  of  self-defense  the  facts 
must  be  viewed  from  defendant's  stand- 
point, ond  if,  when  defendant  shot,  he 
hud  reason  to  believe  Beatty  was  about 
to  shoot  him,  the  jury  should  acquit. 
Tlie  court  properly  qualified  this  charge 
by  adding  that  it  was  to  be  considered  In 
connection  with  subdivision  2  of  the 
cliurge  referred  to  above,  to  the  effect 
that.  If  defendant  brought  on  the  dlffl- 
cnlty,  he  could  not  claim  self-defense. 

4.  Appellant  claims  that  the  evidence 
is  insufficient  to  support  the  verdict.  We 
cannot  agree  to  this  view  of  this  case. 


The  record  shows  that  appellant  wb» 
the  aggressor  all  through  the  difllculty, 
which  seems  to  have  continued  for  several 
days.  Wiien  be  saw  Beatty  sitting  with 
his  gun  upon  the  wagon,  he  rode  back  un 
no  peaceful  mission.  True,  he  was  sing- 
Inir,  but  he  was  armed  for  the  fight. 
Claiming  that  Beatty  had  changed  thev 
position  of  his  Kun,  which  Beatty  denied 
and  discltilineil,  be  leaped  from  his  horse, 
and,  drawing  his  pistol,  told  bini  to  come 
from  behind  the  wagon,  and  be  would 
fill  him  with  shut;  and  the  fight  began, 
both  porties  firing.  While  Beatty  was 
fixing  his  gun,  which  had  huug  fire,  ap- 
pellant remounted,  and  rode  close  up  to 
him  and  fired.  The  evidence,  we  think.  Is 
sufficient  to  soHtain  the  verdict,  and  the 
judgment  Is  affirmed.  Judges  all  present 
and  concurring. 


(Court  «f  Ortmlnal  A 


Weeks  v.  St4Tb. 

■l»  qf  TexM.    Jan.  7, 


I.) 


Cbiminal  Law— Appeai.— BaviBw. 

1.  The  refusal  of  the  trial  conrt  to  admit 
oertain  evidence  will  not  be  reyiewed  on  appeal, 
in  the  absence  of  a  bill  of  exceptions. 

2.  Where  no  statemant  of  facts  is  incorpo- 
rated in  the  record,  a  conviction  will  not  be  le- 
versed  aa  unsupported  by  the  evidence. 

Appeal  from  Dallas  county  court;  B.  G. 
BnwKK, .)  adge. 

John  Weeks  was  convicted  for  unlaw- 
fully carrying  a  pistol,  and  appeals.  Af- 
firmed. 

R.  L.  Beury,  Asst.  Atty.  Gen.,  for  the 
State. 

Hurt, P.  J.  Appellant  was  convicted  of 
uuia wfully carrying,  un  and  about  his  per- 
son, a  pistol,  and  bis  punishment  assessed 
at  a  fine  of  $25,  from  which  Judgment  be 
appeals  to  this  conrt.  The  record  con- 
tains no  statement  of  facts  nor  bills  of  ex- 
ception to  any  matter.  The  motion  for  a 
new  trial  is  predicated  upon  the  grounds 
—  first,  Tbut  the  court  erred  in  refasinff 
to  permit  certain  testimony.  The  action 
of  the  court  in  this  matter  will  not  be  re- 
viewed, in  the  absence  of  a  bill  of  excep- 
tions. The  seeoud  ground  is  that  "the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence in  the  case. "  A  statement  of  facts 
Is  not  incorporated  in  the  record.  There- 
fore, this  court  cannot  say  the  conviction 
Is  unsupported  by  the  testimony  adduced 
on  the  trial.  The  presumption  obtains 
that  the  conviction  is  in  accordance  with 
the  evidence.  There  being  no  error  in  the 
record,  the  judgment  In  affirmed.  Jodges 
all  present  and  concurring. 


Pace  v.  Potter. 

(Court  of  OMi.  Appeals  ctf  Tenu.    Jan.  a, 

1888.) 

ToaBPAJw  OR  Lahd— Pabtubimo  Btock— Hvtsbvos 

—Special  ApPEABAMoa— Kmor. 

1.  Plaintiff  and  K.  owned  adjacent  ttaett 

of  pasture  land,  not  aepaiated  by  any  fence,  and 

surrounded  by  fences  built  by  other  proprietors. 
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•o  that  fli^  were  botb  In  one  Incloanre.  Defend- 
ant purchased  i>art  of  K.'s  land  adjoining  plain- 
tifTa,  and  at  defendant's  instance,  and  as  part  of 
the  agreement  of  sale,  E.  separated  defendant's 
land  by  a  fence  from  that  retained  by  him,  and 
defendant  then  used  plaintiffs  land,  as  well  as 
his  own,  for  pasturing  stock.  Eeld,  that  dcfend- 
:i:it  was  liable  for  the  use  of  plaintiff's  land 
from  the  time  of  the  constrtiction  of  the  fence 
betweep  hla  and  K/s  property. 

2.  An  appearance  by  a  nonresident  for  the 
i-irn>i«.'  of  obi'^ctina  to  the  court  assnminf;  juris- 
iliction  over  his  person  operates  «£  an  appearance 
fur  all  purposes. 

Appeal  frnin  district  cuurt,  Couke  coun- 
ty ;  D.  E.  Bahhktt,  JuflKC. 

Action  by  C.  L.  Potter  nf^ainat  J.  B. 
Pace  for  trespatiR  on  land.  From  a  jodfr- 
ment  for  plaintin,  defendant  appeuls.  Af 
Armed. 

W.  W.  Flnoil  and  Davis  A  Harris,  for 
appellant.    C.  H.  Stiturt,  for  appellee. 

Tari.tom,  C.  J.  We  take  from  appel- 
lant'H  brief  the  following  sabiatantlally  ac- 
carate  atatement  of  the  nature  and  reaalt 
of  this  Bult:  "On  the  2(ith  day  of  Septem- 
ber, 1S88,  O.  L.  Potter,  a  citizen  of  Texas, 
reHidlnK  in  Cooke  county,  instituted  in 
the  district  court  for  Cooke  county  an  ac- 
tion agalnnt  J.  B.  Pace,  a  cltir-en  of  Vir- 
^nia,  residiiiK  in  the  city  of  Richmond,  to 
recover  9576  for  an  alM^ed  trespass  npon 
plaintin'B  lands  In  Motley  county.  Tex., 
theplaintltr  alleging  that  the  defendant. 
Pace,  took  ponsession  of  said  lands,  and 
fenced  and  inclosed  them,  and  pastured 
bis  cattle  thereon  from  January  1, 18S7,  to 
January  1, 18SS,  and  that  the  use  of  said 
lands  for  said  term  was  worth  15ceiits  per 
acre, or  saitl  sum  of  fn7n,in  the  aggregate. 
A  notice  was  issued  and  served  on  the  de- 
fendant. Pace, ill  the  state  of  Virginia,  and 
at  the  October  term  of  the  court,  18S9,  the 
defendant.  Pace,  appeared  and  excepted  to 
the  petition  and  to  the  notice,  because, 
being  a  citizen  of  Virsrinla,  the  court  was 
wtthont  Jorisdlction  to  render  an.r  per- 
sonal judgment  against  hira,  and  the  peti- 
tion and  notice  was  an  attempt  on  the 
part  of  the  coorts  of  Texas  to  exercise  ex- 
traterritorial Jurisdiction  over  a  citizen 
of  Virginia.  The  exceptions  were  sus- 
tained, but  the  cause  was  retained  upon 
the  docket.  At  the  April  term,  1890,  the 
defendant  again  appeared  and  renewed  bis 
exceptions  to  the  notice  and  petition,  bnt 
they  were  overruled,  upon  the  ground 
that  his  former  exceptions  operated  as  an 
appearance  to  tlie  next  term.  The  defend- 
ant thereupon,  under  protest,  and  subject 
to  his  exceptions,  answered  to  the  merits, 
and  a  trial  was  had  on  June  80,  1890, 
which  resulted  in  a  Judgment  In  favor  ol 
plaintiff  for  f  153.60,  from  which  Judgment 
the  defendant,  Pace,  has  prosecuted  this 
appeal." 

Conclnslonfl  of  fact:  (1)  The  Kit  Carter 
Cattle  Company  owned  a  large  body  of 
land  lying  In  Motley,  Cottle,  King,  and 
DIckeos  counties.  The  plaintiff  is  the 
owner  of  nine  sections  of  land,  from  which 
he  brings  thin  suit,  and  which  is  described 
in  his  petition.  The  plain  tiff's  land  lies 
Immediately  west  of  the  Kit  Carter  Cattle 
Company's  land,  and  adjoins  it.  (2)  The 
parties  pasturing  the  land  contignous  to 
plaintiff's  and  to  the  Kit  Carter  C^attle 
v.20s.w.no.26— 59 


Company's  land,  in  Inclosing  their  land  for 
a  pasture,  built  a  line  fence  on  the  Punt, 
north,  west,  and  south  sides  of  the  plain- 
tiff's land,  and  of  the  Kit  Carter  Cattle 
Company's  land.  The  lines  of  fence  thus 
constructed  connected  with  each  other, 
and  the  lands  of  plaintiff  and  of  the  Kit 
Carter  Cattle  Company  were  tlins  included 
in  acommon  inclosurc.  (8)  Plaintiff  built 
none  of  this  fence,  and  ht>d  no  interest  in 
it;  nor  did  he  know  that  his  land  naA  in- 
closed until  shortly  before  the  instil ution 
of  this  suit.  (4)  The  Kit  Carter  Cattle 
Cou>pan.v  built  none  of  this  fpn<!e,  and 
had  no  Iiitcrcst  in  it,  except  a  bnif  Interest 
in  about  u  mile  on  the  south  side  of  the 
lan<I,  and  on  tlie  south  side  of  that  ijur- 
tlon  of  the  same  afterwards  sold  to  Pace 
as  below  Indliated.  (5)  The  Kit  Carter 
Cattle  Company  used  the  lands  within  its 
inclosure,  including  the  land  of  plaintiff, 
tor  pasturlngstock,  until  about  the  month 
of  July,  1KKH.  (6)  At  this  date  the  Kit 
Carter  Cattle  Company  sold  to  defendant 
about  41,000  acres  off  the  west  side  of  its 
land.  (7)  At  the  time  of  tlils  sale  the  Kit 
Carter  Cattle  Company  built  a  fence  north 
and  south,  on  and  along  the  east  line  of 
the  41,U0Q  acres  sold  to  defendant.  The 
balance  of  the  Kit  Carter  Cattle  Com- 
pany's land  n:as  thus  separated  from  the 
portion  sold  to  defendant.  The  plaintiff's 
land  and  the  defendant's  was  thus  left  in 
a  common  IncloHure.  (8)  The  partition 
fence  thus  constructed  was  built  at  the  in- 
stance of  the  defendant  and  for  him,  as  a 
part  of  the  Inducement  to  the  sale  by  tlio 
Kit  Carter  Cattle  Company  to  him.  (9) 
From  the  date  of  the  sale  in  July,  1888,  un- 
til tbe  month  of  March,  1880,  the  plaintiff's 
nine  sections  of  land  were  In  the  inclosure 
of  the  defendant,  and  the  defendant  used 
this  Inclosure  for  the  purpose  of  pasturing 
his  stock.  In  March,  1889,  or  about  that 
time,  the  defendant  separated  bis  land 
from  that  of  the  plaintiff  t>y  building  a 
fence  between  them.  (10)  We  therefore 
sustnin  the  findings  of  fact  of  tbe  trial 
court. 

Conclusions  of  law:  Under  the  forego- 
ing facts  we  are  of  opinion  that  tbe  de- 
fendant must  be  held,  from  the  time  of  the 
construction  of  the  fence  on  the  east  line 
of  his  tract  of  land,  in  July.  1888,  until  the 
erection  of  the  fence  on  the  west  line  of  bis 
land  in  March,  1889,  to  have  taken  exclu- 
sive possession  of  plaintiff's  lands,  and  to 
have  appropriated  them  to  his  use,  and 
that  for  this  use  he  should  be  held  liable, 
as  adjudged  by  the  court  below.  Cattle 
Co.  y.  Vaught,  20  S.  W.  Rep.  8.55,  (decided 
b.y  us  November  29,1892.)  Under  repeated 
decisiona  of  our  supreme  court,  appel- 
lant's proposition  that  "the  district  court 
of  Cooke  county  erred  in  assuming  Juris- 
diction of  thiscase'cnnnot  be  maintained. 
The  appearance  of  defendant  at  the  Octo- 
ber term  of  the  court  in  18S9,  for  the  pur- 
pose of  objecting  to  the  court's  taking 
jurisdiction  over  bis  person,  must  be  held 
to  have  operated  as  an  appearance  for  all 
purposes  at  the  succeeding  term  ol  the 
court.  York  v.  State, 73  Tex.  651, 11  8.  W. 
Rep.  860;  Legion  of  Honor  v.  Larmonr, 
81  Tex.  75,  16  S.  W.  Rep.  683;  Insurance 
Co.  V.  Hannn,  «l  Tex. 487, 17  S.  W.  Kep.  35; 
Bam  V.  HochHtadler,  76  Tex.  168,  IS  8.  W. 
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Rep.  686;  Railway  Co.  v.  Whitley,  77  Tex. 
129,  13  8.  W.  Rep.  833. 
The  Judgment  is  afiSrined. 

Head,  J.,  not  sitting. 


Missouri  Pac.  Rt.  Co.  ▼.  Bond. 

(Court  0/  CMl  Appeals  of  Texai.    Jan.  t, 
1898. ) 

Ikjuxt  to  Emplotk— Neglioescb  or  VioB  Panf- 

CIPAL — DAMAQE9— EVIDBKCE. 

1.  An  employe  charged  by  the  master  with 
the  duty  of  keeping  in  repair  a  railway  track 
is  not  a  fellow  serrant  with  the  employes  oper- 
atirg  a  train  on  such  truck,  and  therefore 
where  a  switchman  is  killed  at  night  by  step- 
pinf!  from  an  engine,  as  it  approached  the 
switch  he  was  required  to  operate,  upon  a  pile 
of  cinders  which  had  been  left  near  the  track 
by  ne^digCDce  of  the  track  foreman  in  the 
yard,  by  means  of  which  the  switchman  was 
thrown  nnder  the  engine,  the  company  is  liable. 

2.  The  facta  showed  that  the  yard  where 
the  injury  was  received  was  used  by  defendant 
and  another  railway  company  indiscriminately, 
but  there  was  no  evidence  »s  to  the  nature  of 
the  contract  between  the  ronils  in  regard  to 
the  management  of  the  yard,  except  that  sever- 
al employes  on  the  yord  testified  that  at  the 
time  of  the  accident  they  were  being  paid  by 
the  other  company,  but  a  short  time  before 
they  hnd  been  paid  by  defendant.  Held  that, 
since  defendant  could  easily  have  shown  the 
contract  between  the  parties,  every  presump- 
tion should  be  indulged  m  aeainst  it,  and  there- 
fore thfi  evidence  was  suflicient  to  justify  the 
jnry  in  finding  that  defendant  had  such  control 
In  the  management  of  the  yard  at  the  time  of 
the  accident  as  would  render  it  liable. 

3.  In  an  action  to  recover  for  the  pecun- 
iary injury  suffered  by  the  family  of  deceased. 
It  WHS  proper  to  allow  a  witness  to  testify  that 
deoea.sfd  was  kind  and  affectionate  in  his  fam- 
ily, and  an  indulgent  father  and  husband. 

4.  At  the  time  deceased  was  nm  over  by 
the  engine,  and  while  he  was  still  under  the 
wheels,  he  said  to  one  who  arrived  on  the 
scene:  "Yon  know  what  caused  this,  EM.  It 
was  the  cinders.  They  gave  way  as  I  stepped 
off  the  tender,  and  rolled  me  under  the  wheels. 
I  did  not  know  that  they  were  there."  Hclil, 
that  this  was  properly  admitted  as  a  part  of  the 
res  gestae. 

Appeal  from  district  court,  Tnrrant 
county:  K.  B.  Bkckham,  Jodse. 

Action  hy  Mary  J.  Bond  against  the 
Mlssoori  Pacific  Railway  Company  to  re- 
cover damages  for  the  «ieath  of  plnlntiff's 
husband,  caused  by  the  alleeed  netrli^ence 
of  defendant.  From  a  luiljimciit  for  plain- 
tiff, defendant  appeals.    AtUrmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Head,  J.: 

On  the  nlKht  of  Aueust  0, 1888,  Edward 
F.  Bond,  while  in  the  employ  of  John  (\ 
Brown,  receiver  of  the  Texas  &  Pacific 
Railway  Company,  as  switchman  In  the 
yards  at  Ft.  Worth,  was  killed  by  being 
rnn  over  by  the  engine  upon  which  he  was 
braking.  UIh  death  was  caused  by  a 
pile  of  loose  cinders,  which  had  been  un- 
loaded by  the  track  foreman,  on  the  day 
previous  to  the  accident,  near  one  of  the 
rails,  and  a  short  dietancefrom  the  switch 
Bond  was  required  in  the  discharge  of  his 
duty  to  operate.  The  cinders  being  about 
the  color  of  the  ground,  and  Bond  not 
knowing  of  their  presence  near  the  track, 
in  the  performance  nt  i^r  dutv  he  stepped 


ott  the  engine  upon  which  he  was  riding 
onto  the  cinders,  and  was  thrown  niider 
the  wheels.  The  cinders  were  unloaded, 
as  aforesaid,  for  the  purpose  of  being 
Dsed  in  repairing  the  yard.  The  yard 
where  the  injury  was  caused  was  used  In 
operating  the  cars  of  the  Texas  &  Pacific 
Railway  Company,  the  Missouri  Pacific 
Railway  Company,  and  the  Onlf, Colorado 
&  Santa  Fe  Railway  Company.  Some  of 
the  witnesses  speak  of  that  part  of  tua 
yard  where  the  injury  was  caused  as  the 
yards  of  the  Missouri  I'acific  Railway 
Company,  and  others  say  the  yard  be- 
longed to  the  Texas  &  Pacific  Railway 
Company,  but  was  called  the  "Missouri 
Paclfle  Yards."  The  evidence  as  to  the 
particular  relation  tbateach  of  these  com- 
panies bore  to  the  yards  and  to  their  oper- 
ation is  very  unsatisfactory,  being  con- 
fined *to  the  testimony  of  subordinate  em- 
ployes, who  show  that  the  only  Infonua- 
tion  they  have  Is  such  inferences  as  they 
di'ew  from  the  fact  that  they  were  paid  by 
one  company  or  the  other.  It  seems  that, 
at  the  Immediate  time  ol  the  inlury,  both 
employes  operating  the  engine  and  the 
track  foreman  who  deposited  the  cinders 
were  paid  by  the  Texas  &  Pacific  Railway 
Company, or  Brown,  its  receiver,  but  cmly 
a  few  weeks  previous  to  this  time  they 
had  been  paid  by  appellant.  .Appellee 
brought  this  suit  to  recover  nnder  the 
statute  for  the  death  of  said  Bond,  against 
both  Brown,  receiver, and  nppellant,alleg. 
ing  Joint  ownership  and  opnrtition  of  the 
yard;  but  before  the  trial  she  dismissed 
as  to  the  receiver  of  the  Texas  &  Pacific, 
and  prosecuted  the  suit  to  Judgment 
against  appellant  alone.  The  Judgment 
was  for  $.1,600  against  appellant,  from 
which  this  appeal  Is  prosecuted.  The 
suit  was  prosecuted  hy  appellee,  who  was 
the  surviving  wife,  for  the  use  of  herself 
and  the  children  of  Bond,  and  the  amount 
recovered  was  apportioned  by  the  verdict, 
f4,000  to  appellee,  $1,200  to  a  minor  aoa, 
and  $100  eacli  to  three  married  daughters. 
Finch  &  Tliowp&on,  for  ap|>ellant. 
Ha  titer,  atewart  A  DuakUa,  ior  apvellee. 

Head,  J,,  (after  stating  the  facts.)  It 
is  neil  settled  by  repeated  decisions  of  our 
supreme  court  since  the  rase  of  Railway 
Co.  r.  Dunham,  49  Tex.  181,  that  an  em- 
ploye charged  by  the  master  with  the 
duty  of  keeping  In  repair  a  railway  track 
is  not  a  fellow  servant  with  the  employes 
operating  the  train,  who  sustain  injnrlea 
through  the  neellgence  of  such  track  re- 
pairers in  the  performance  of  this  duty. 
The  death  of  Bond  was  cansed  by  the  un- 
questioned negligence  of  the  track  fi.re- 
mau  in  leavlUK  the  cinders  adjacent  to  the 
track  the  trainmen  were  required  to  pass 
over  In  the  dlhcharKe  of  thblr  duty  at 
night,  and  for  such  negligence  the  master 
must  be  held  liable. 

Wheren  railroad  track  or  yard  Is  shown 
to  be  the  property  of  one  company,  we 
think  the  natural  inference,  in  the  absence 
of  evidence,  would  be  that  snch  company 
Is  the  one  that  keeps  it  in  repair;  alHo,  II 
a  railroad  track  or  yard  is  shown  to  be 
used  indiscriminately  by  two  or  mors 
companies,  in  the  absence  of  other  evi- 
dence explaining  the  particalar  natareot 
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ttae  contract  between  the  companlea,  we 
think  the  tair  inlereoce  would  be  that  they 
ail  contribute  Jointly  io  keening  it  In  re- 
pair. In  tbU  case  the  evidence  iibowa 
wltboat  contradiction  that  the  cars  of 
both  the  Texas  &  Paeiflc  and  of  the  Mie- 
Mourl  Pacific  Railway  Companiea  were 
operated  in  these  yardfi  and  over  the  tracl( 
where  the  Injury  occurred,  and  at  the  time 
of  the  accident  deceased  was  engaged  In 
transferring  some  cars  tor  appellant,  as 
well  as  the  Gulf,  Colorado  &  8anta  Fe. 
It  seems,  however,  that  at  this  particular 
time  these  employes  were  drawing  their 
pay  entirely  from  the  Texas  &  Pacific,  but 
only  a  short  time  before  this  they  iiad 
been  drawng  their  pay  from  the  Missouri 
Pacific.  Appellee  in  ber  petition  charged 
that  the  two  companies  were  engaged 
Julntiy  in  operating  the  yards,  and  appel- 
lant old  not,  upon  the  trial,  see  proper  to 
introduce  in  evidence  its  rontract  with 
the  other  company,  but  left  the  Jury  to 
draw  their  Infei-ence  as  to  this  from  the 
testimony  of  subordinate  employes,  who 
expressly  state  that  ilielr  only  inforraa- 
tiun  npon  the  subject  is  that  they  were 
paid  by  one  company  or  tise  other  at  the 
respectire  times  stated  by  them.  The 
court  below  in  its  charge,  which  Is  not 
complained  of,  required  the  jury,  before 
finding  for  appellee,  to  find  that  appellant 
exercised  "some  control"  in  these  yards, 
and,  alter  a  careful  examination  of  the 
statement  of  facts,  we  are  of  opinion  that 
the  verdict  of  the  Jury  finding  that  it  did 
have  sncb  control  should  not  be  disturbed 
by  U8.  As  the  particular  nature  of  this 
contract  was  peculiarly  within  the  knowl- 
edge of  the  parties  thereto,  and  could 
easily  bare  been  shown  by  appellant,  we 
think  every  presumption  should  be  in- 
duljjEed  against  It  on  account  of  ita  failure 
to  produce  better  evidence.  Had  apfiel- 
laut  shown  that  the  yards  belonged  ex. 
clnsively  to  the  Texas  &  Pacific,  and  that 
said  company  alone  was  charged  with 
the  duty  of  keeping  them  in  repair,  and 
appellant  only  paid  it  a  consideration  for 
bnnitling  its  cars  In  said  yard,  we  do  not 
fhink  it  could  be  held  liable  to  the  f-erv- 
ants  of  said  company  for  an  injury 
caused  by  a  defect  in  the  yard ;  but  we  are 
of  opinion  that  the  Jury  were  authorized 
by  the  evidence  to  find  that  such  was  not 
the  real  contract  between  these  com- 
panies. See  Railway  Ci>,  v.  Dorsev,  66 
Tex.  148.  IS  S.  W.  Kep.  444;  Railway  Co. 
V.  .Fones.  75  Tex.  151. 12  S.  W.  Rep.  972. 

This  being  an  action  to  recover  dara- 
agea  for  the  pecuniary  tnjnry  suffcr.-d  by 
appellee  from  the  death  ol  Bond,  we  think 
the  witness  J.  M.  Rogers  was  properly 
allowed  to  state  that  bond  was  kind  and 
affectionate  to  his  family,  and  that  he  was 
an  iudnlgent  father  and  huband.  In  Hucb 
cases  this  evidence  is  generally  admitted 
as  bearing  npon  the  amount  of  pernnlar.v 
benefit  the  plaintiff  might  have  expected 
to  receive  from  deceased  had  be  not  been 
killed. 

At  the  time  Bond  was  run  over  by  the 
engine,  and  while  he  was  still  under  the 
wbeelb,  the  witness  Menshaw  came  to 
where  be  was,  and  immediately  upon  bin 
arrival,  which  was  only  a  few  moments 
after  the  Injury,  Bond  said  to  him:  "Yon 


know  what  caused  this,  Ed.  It  was  the 
cinders.  They  gave  way  as  I  stepped  off 
the  tender,  and  rolled  me  under  the 
wheels.  I  did  not  know  that  they  were 
there."  That  this  evidence  was  properly 
admitted  as  a  part  of  the  res  gpstas\a  now 
settled  by  the  decisions  in  this  state. 
Railway  Co.  v.  Anderson,  82  Tex.  51B,  17  S. 
W.  Rep.  1039;  Railway  Co.  v.  Robertson, 
82  Tex.  657,173.  W.  Rep.  1041 ;  Railway  Co. 
v.  Hall,  83  Tex.  675,  19  S.  W,  Rep.  121. 
Upon  the  whole  case  we  are  of  opinion 
that  the  Judgment  of  the  court  below 
should  in  all  things  be  aflarraed. 


Batrman  et  Hi.  V.  Wbster.v  Star  Mill- 

I.NG  Co. 

{Court  of  CMl  Appeals  of  Texas.    Oct  11, 

1892.) 

CoNSTITnTIONAL  LaW  —  IXTERSTATB   CoHMERCB  — 

FoKBioN  CoRptm.vTioxs — Right  to  Bub. 
A  corporation  domiciled  in  Kansas, 
through  its  commercial  agents,  solicited  business 
and  sold  and  shipped  goods  and  merchandise  to 
points  in  other  states.  Beld,  that  such  transac- 
tions were  "interstate  commerce,"  and  that  a 
state  law  proriUing  that  no  foreign  corporation 
shall  transact  any  business  or  maintain  any  ac- 
tion in  such  state  without  having  first  filed  thdr 
articles  of  incorporation  with  the  secretary  of 
state  is  void,  as  l>eing  a  violation  of  the  inter- 
state commerce  law,  and  cannot  operate  to  de- 
prive such  corporation  of  its  right  to  bring  an 
action  in  such  state. 

Appeal  from  district  court,  Tarrant 
county;  N.  A.  Stradma.v,  Judge. 

8nit  on  notes  by  the  M  estern  Star  Mill- 
ing Company  against  Bateman  Bros,  and 
others,  .ludgment  for  plaintifT.  Defend- 
ants appeal.    Affirmed. 

Greene  A  Hamphnys,  for  appellants. 
Camp  A  Camp  and  J.  P.  Butcblsoa,  for 
appellee. 

Tarlto.n,  C.  J.  January  6, 1891,  in  the 
district  conrt  of  Tarrant  county,  appellee, 
as  plaintiff,  brought  this  suit  against  ap- 
pellants, as  defendants,  upon  certain  ac- 
ceptances in  the  aggregate  sum  of  f  1,422.- 
82.  From  a  Judgment  in  behalf  of  appellee- 
for  this  amount, rendered  June  25,1891,  ap- 
pellants prosecute  this  appeal.  There  Is 
In  the  record  an  agreed  statement  of  the 
facts  proved.  Tbe  terms  of  this  agree- 
ment, with  reference  to  the  interstate 
character  of  the  transaction  involved  and 
herein  below  referred  to,  are  to  some  ex- 
tent vague  and  indefinite.  As  interpreted 
t>y  ns,  however,  and  by  tbe  parties  it> 
their  briefs, the  agreement  shows  substan- 
tially as  follows :  That  at  the  da  te  of  th» 
acceptances,  and  of  the  Institution  of 
this  suit,  and  of  the  rendition  of  the  Jnc'g- 
ment,  tbe  plaintiff  watt  a  foreign  corpuru- 
tiou  for  pecuniary  profits,  organized  under 
tbe  laws  of  the  state  of  Kansas,  and  that 
at  said  dateait  was, and  had  been,  through- 
Itscommercial  agents  and  otherwise,  soil:- 
Iting  bnsiness  In  the  state  of  Texas,  and' 
as  such  had  sold  goods  to  the  defendants, 
in  this  caUNe  and  to  various  other  persona 
and  firms  In  Texas:  that  it  bud  no  gener- 
al office  or  speclnl  place  of  business  in  thla 
Htate;  that  at  said  dates  it  had  failed  to 
file  its  articles  of  Incorporation  with  th» 
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tierretary  of  state  of  the  state  of  Texas, 
for  the  parpose  u(  procuring  a  permit  un- 
der the  provislnnB  of  the  art  of  the  leRift- 
lature  of  the  state  of  Texas,  approved 
Aprils,  lSi<9;  that  the  acceptanceH  sueil 
on  were  executed  In  connideratioa  of  cer- 
tain goods  and  mercbaudixe  purchased  by 
tbe  defendants  in  Ft.  Worth,  Tex.,  from 
plaintiff,  throDgb  Its  commercial  agent  or 
drummer;  that,  in  pursnauce  of  said  pur- 
chase, tlie  goods  In  qneslion  were  whipped 
by  the  appellee  in  the  state  of  Kansas, 
thence  tranBpt»rte<l  and  delivered  to  tbe 
MppellaiitB  in  Ft.  Worth,  Tex.  Tb*  act  of 
the  iegli>1ature  referred  to  requires  that 
corporations  (save  in  certain  specified  oas- 
es) desiring  to  transact  buHlness  in  this 
state,  or  solicit  buHlness  in  this  state,  or  es- 
tablish a  general  or  xpcciul  office  in  this 
state.shnll  file  with  thbHi-cretaryof  stntea 
duly-certilledcopy  of  their  articles  of  incor- 
poration. It  further  provides  that,  on 
fniiure  to  so  file  such  articles  of  incorpo- 
ration, no  sucli  corporation  can  maintain 
any  snlt  or  action,  either  legal  or  eonlta- 
ble,  in  any  of  the  courts  of  this  state  upon 
any  demand,  etc.  It  further  provides  tlint 
In  order  toproruresuch  permitenchcorpo- 
ratiun  shall  pay  a  fee  ranging  from  925  to 
$200,  according  to  the  amount  of  its  capi- 
tal Btoclc.  The  contention  of  appellants  is 
that  the  failure  of  plaintiff  to  comply  with 
the  act  of  the  legislature  above  referred  to 
defeats  its  right  to  maintain  this  suit. 
The  contention  of  appellee  Ih  that  ti>  it,  as 
a  foreign  corporation  engaged  in  Interstate 
-commerce,  this  statute  Ih  inapplicable,  or, 
■Jf  sought  to  be  applied, that  it  is  unconsti- 
tutional and  void;  that  it  is  repugnant 
to  the  "commerce  clause"  of  the  federal 
constitution.  The  principle  is  well  estul)- 
lisbed  that  It  rests  purely  within  the  dis- 
cretion of  a  state  to  recognize  or  to  repu- 
-diate a  foreign  corporation;  that  it  can, 
if  such  be  its  pleasure,  exclude  such  a  cor- 
iporatlon  entirely,  or  admit  It  conditlonal- 
Uy.  This  principle,  however,  is  not  r.f  uni- 
versal application.  A  very  emphatic  and 
well-fixed  instance  in  which  It  does  not 
obtain  is  where  a  foreign  corporation  is 
engaged  in  Interstate  or  foreign  com- 
merce. Horn  Sliver  Min.  Co.  v.  New  York, 
143  O.  8.  3U,  12  Sup.  Ct.  Rep.  40:t.  That 
provision  of  tbe  federal  constitution  which 
provides  that  "congress  shall  have  power 
to  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  states," 
iionstitnten  such  regulation  a  domain  of 
legislation  peculiarly  wit  bin  federal  prerog- 
ative. Tbe  Question  tlien  arises,  was 
tbe  corporation  plaintiff  in  this  case  en- 
gaged in  "interstatt"  commerce,"  within 
the  meaning  of  the  federal  constltntlon? 
The  record,  as  we  understand  It,  discloses 
that  plain  tiff  corporation  ahlpped  from  its 
-domicile  in  Kansas  goods  and  merchan- 
dise to  Ft.  Worth,  Tex.,  and  there  deliv- 
ered them,  or  caused  them  to  be  delivered, 
to  appellants,  for  which  the  indobtedness 
sued  on  was  contracted.  Their  goods 
were  commodities  of  barter  and  sale, — the 
essence  of  commerce;  and  the  business  In 
which  the  corporation  plaintiff  was  en- 
gaged consisted  in  transactions  of  this 
character.  Ji  must  be  held,  therefore,  that 
the  sale,  transportation,  and  delivery  of 
merchandise  under  auph  circnmstancea, 
and  in  the  transaction  of  such  business, 


from  one  state  to  another,  constituted 
an  "interstate  commercial  transaction," 
within  the  meaolng  of  tbe  "commerce 
clnase'tn  qoeetion,  which  applies  as  well 
to  commerce  carried  on  by  corporations 
as  to  tbntcarried  on  byindividuals.  Paal 
V.  Virginia,  ft  Wall.  181 ;  Bobbins  t.  Tax- 
ing Dist.,  120  D.  8.  489,  7  Sup.  Ct.  Rei>. 
592;  Ferry  Co.  v.  Pennsylvania,  114  U.  8. 
196.  5  Snp.  Ct.  Rep.  K-X.  See.  also,  opinion 
of  Matthrws  and  Br..ATrHPORD,  JasticeK, 
in  Manufacturing  Co.  v.  Ferguson,  113  17. 
S.  727.  5  Snp.  Ct.  Rep.  739;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47-62,  It  Sup.  Ct.  Hep.  S51. 
We  are  constrained,  therefore,  to  hold,  by 
virtue  of  an  nnavoidalile  construction  of 
the  anthorities  cited,  that  the  statute  in- 
voked, if  applied  to  tlie  corporation  plain- 
tiff in  this  case,  and  to  its  transartions, 
would  impose  conditions  and  restiaints 
upon  Interstate  commerce;  that  It  wunid 
regulate  interstate  commerce.  So  under- 
stood and  BO  applied,  it  is  in  conflict  with 
the  constitutional  provisions  referred  t<i. 
and  must  bedeemed  inoperative  and  void. 
Manufacturing  Co.  v.  Hardee,  (N.  M.)  IR 
Fac.  Rep.  605;  Ware  v.  Kiioe  Co.  (Ata.iU 
South.  Rep.  136.  The  opinions  ia  the  casett 
last  cited  from  the  supreme  courts  of  New- 
Mexico  and  of  Alabama,  respectively,  are 
peculiarly  pertinent  here.  There  are 
doubtless,  however,  cases  In  which  the 
statute  in  question  would  be  eflective,  and 
beneficially  so;  but  It  mnst  be  held  not  to 
be  applicable  in  this  case.  Appellants  ad- 
dressed to  tbe  plaintiff's  petition  a  special 
exception,  the  overruling  of  wblcfa  they 
have  assigned  as  error.  We  lay  no  stress 
apon  this  assignment,  as,  in  the  light  of 
the  facts  sabseqiieutly  fully  developed,  any 
error  committed  in  reference  to  the  special 
exception  was  rendered  wholly  immaterial. 
Tbe  Judgment  is  affirmed. 


Minor  ▼.  Kirk  land  et  al. 

(Court  of  Civil  Appeals  cf  Texat.    Oct  11, 

1892.) 

Tbbspass  to  Tbt  Title— EviDEXCB—Coinrucnxo 
Sdrvets. 

1.  Wlipre,  in  trospaHs  to  try  title,  there  Is  a 
conflict  in  tlio  calls  of  a  railraswi  survey  incor- 
porated in  tlie  {latent  under  whioii  plaintifT 
claims,  parol  testimony  is  adralasilile  to  show 
where  the  metes  and  bonnds  ivere  actually  run 
and  ninrked  on  the  ground. 

2.  The  locative  calls  in  a  patent,  in  ac- 
cordance with  which  the  survey  is  admitted  to 
have  been  actually  made  on  the  fcround,  control 
more  general  calls  as  to  the  county,  and  the 
direction  and  distance  of  the  land  from  certain 
well-lsnown  points. 

Appeal  from  district  conrt,  Taylor  coun- 
ty:  T.  H.  Conner,  Judge. 

Trespass  to  try  title  b.T  Lnclan  Minor. 
administrator,  against  O.  A.  Kirkland 
and  another.  From  a  Judgment  for  de- 
fendantH,  plaintiff  appeals.    Affirmed. 

Cockrell  &  Cockrell,  for  appellant.  Hajrles 
&  Saylea  and  O.  A.  Kirkland,  for  appellees. 

Stephens,  J.  This  is  an  agreed  case  un- 
der article  1414  of  tbe  Revised  Statutes. 
Tbe  single  question  presented  for  our  de- 
termination is  the  true  location  of  east 
three  fourths  of  section  1,  and  all  of  sec- 
tions 3,  5,  7,  9, 17.  and  19  of  the  H..  T.  &  B. 
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B.  Tt.  Co.  anrveys,  nllpsed  by  apprllant  to 
be  situated  la  Jonen  county,  Tex. 

Conclusions  nl  fact.  From  the  agreed 
atatemeiit  we  flod:  First.  That  the  block 
of  land  of  wbicb  the  above  sections  con- 
atltate  a  part  was  surveyed  for  said  rail* 
road  company  In  tb«  year  1K72,  and  tbere> 
after  patented,  prior  to  the  location  of  ap- 
pellee. Second.  That  thecalls  in  said  pat- 
ent, under  which  appellant  deralgns  title, 
conflict  with  each  other;  that  Is  to  say, 
the  calls  from  coarse  and  distance  from 
Ft.  Phantom  bill  and  from  the  Valentine 
Bof  taman's  survey  conflict  with  all  tbOKO 
calls  which  describe  the  corners  and  lines 
of  the  different  seetlons  of  said  block  iden- 
tifying them  by  stone  monads,  maficed 
witness  trees,  ntrea IDS,  and  thelike.  Third. 
That  said  railroad  blocic  was  actually  sur- 
veyed and  located  on  the  ground  in  ac- 
cordance with  the  field  notes  contained  in 
the  patent,  but  in  a  locality  about  nine 
miles  distant  from  that  Indicated  by  the 
calls  for  Ft.  Phantom  hill  and  Bottsman 
survey,  partly  in  Junes  county.  Fourth. 
That  the  locator  for  said  railroad  com- 
pany, with  the  surveyor,  entered  upon  and 
selected  said  land  In  a  locality  about  nine 
mileu  distant  from  said  Boftsman  aarvey, 
erroneously  supposing  that  they  were 
upon  vacant  public  domain,  and  that  their 
initial  point  was,  as  described  in  saUl  pat- 
ent, 4C0  varas  west  from  the  northwest 
corner  of  said  Boftnman  snrvey.  Fifth. 
That  it  was  the  intention  of  the  locator 
to  appropriate  the  land  actually  surveyed 
and  marked  upon  the  gronnd,  although 
at  the  date  of  appellees'  lucatlnu  said  rail- 
road survey  claimed  by  appellant  ap- 
peared on  the  land-offlcemap  to  be  located 
on  the  same  ground  appropriated  by  ap- 
pellees, which  was  then  vacant  public  do- 
main, and  In  the  locality  indicated  by  the 
callii  for  Ft.  Phantom  hill  and  the  Bofta- 
man  survey.  Sixth.  That  there  is  no  con- 
flict between  the  surveys  in  said  rtiilroad 
block  aH  actually  located  on  theground  by 
the  Hurvejor  and  the  land  claimed  by  ap- 
pellees; the  distance  b«t<veen  said  respec- 
tive bodies  of  land  beInK  between  two  and 
three  miles  at  the  nearest  points, 

Conciuslona  nf  law.  Oar  concluRlona  of 
law  are:  First.  That,  In  view  of  the  con- 
flict t>etween  the  different  calls  in  the  pat- 
ent, tbo  court  did  not  commit  any  error 
in  admitting  parol  teMtlninny  to  nbow 
where  the  metes  and  bounds  of  said  sur- 
veys were  actually  ran  and  marked  upon 
the  ground.  Second.  That  the  locative 
calU,  togetlier  with  the  admitted  fact  that 
the  survey  was  actually  made  upon  the 
groniid  in  accordance  therewith,  should 
control  the  more  general  or  descriptive 
dills.  We  rhereforeconcludethatthe  jude- 
ntent  of  tlie  conrt  below  should  be  af- 
firmed, and  It  is  accordingly  so  ordered. 


Bbrrbndo  Stock  Co.  v.  McCartt. 


(Ctmrt  of  ClvU  Appeals  of  Texas. 
1893.  > 


Nov.  9^ 


Bale  or  State  Laviw  —  Faiu're  of  FcncHASER 

T<>  Pat  InTEHRST — FORPEITfRE. 

Art  April  12.  1SS3,  §§  9.  10.  rplntinp  to 
the  wile  of  stnte  InndB,  as  ameurted  by  Act 
Febraary  16,  1885,  (  1,  pr»videa  that  the  pai>- 


chaser  shpll  pay  one  thii-tieth  cash,  and  exe- 
cute an  obligation  for  one  thirtieth  on  the  first 
day  of  each  succeeding  year  until  nil  is  paid, 
with  interest  at  6  per  cent.,  payable  annually  on 
March  Ist  each  year;  that  failure  to  pay  an 
installment  of  principal  shall  not  work  a  for- 
feiture until  the  whole  is  due;  that,  "if  the  pay- 
ment of  the  annual  installments  of  interest  be 
made  by  the  Ist  dry  of  August  succeeding  the 
let  day  of  March  when  the  same  became  due, 
then  DO  forfeiture  shall  result  or  be  taken  for 
such  delay  in  such  payments;"  that  if.  on  the 
Ist  day  of  August,  the  interest  due  on  the  Ist 
day  of  the  previous  March  remains  unpaid,  the 
custodian  of  the  obligation  shall  indorse  on  it, 
"Lands  forfeited,"  and  the  account  ke^t  shall 
show  such  forfeiture;  and  that  the  "fadiire  to 
pay  the  interest  by  the  Ist  day  of  AuRust  fol- 
lowiog  its  maturity  shall  ipso  facto  work  a  for- 
feiture, and  the  eutry  on  this  account  shall  be 
evidence  of  the  fact,  and  there  shall  be  no 
necessity  for  judicial  ascertainment  of  the  fact* 
of  the  forfeiture;  and  no  defaulting  purchaser, 
or  those  claiming  under  him,  shall  evade  or 
avoid  the  effects  of  such  forfeiture  at  once"  by 
reason  of  any  law,  except  that  the  representa- 
tives or  heirs  of  a  dpccasi'd  purcha.ser  should 
have  one  year  In  which  to  pay.  Act  February 
23,  1885,  {  1,  provides  "that  the  failure  of  a 
holder  of  public  free  school,  university,  or 
asylum  land,  under  contract  of  purchase  from 
the   state,   to   make   the   annual   payments   of 

Srindpal  or  interest  thereon  prior  to  the  1st 
ay  of  August  after  tlie  same  i>ecomes  due, 
shall  not  cause  a  forfeiture  of  the  rights  of 
such  holder  in  such  land."  Held  th&t,  whore  a 
purchaser  failed  to  pay  or  tender  installments 
of  intoi-eat  due  in  1886  and  1887  until  .lanuar; 
28,  1888,  the  lands  surchased  were  forfeited. 

Appeal  from  district  court,  Tom  Ureen 
county. 

Action  of  trespass  to  try  tltto  by  tli» 
Berrendo  Stock  Company  against  D.  Q- 
McCarty.  From  a  Judgment  entered  on  a 
finding  of  facts  by  the  court  in  favor  of  de- 
fendant, plaintiff  appeals.    AtHrmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Kbv,  J.: 

(1)  That  tlie  four  sections  of  land  in- 
volved in  this  salt  are  state  school  lands, 
surveyed  and  set  apart  to  the  state  of 
Texas.  (2)  That  tbe  same  were  purchased 
in  good  faith  by  the  four  original  appli- 
cants, in  conformity  with  the  rules  and 
regulations  presented  by  the  statu  land 
board  for  the  purchase  of  such  lands  un- 
der tbe  act  of  April  12, 1SS3.  (3)  That  the 
resolution  of  the  land  board  as  to  the 
manner  of  making  such  sales  was  at  vari- 
ance with  the  mode  enjoined  by  the  stat- 
ute. (4)  That  said  original  purchaxescon- 
formed  to  all  the  prere^ulHites  enjidiied  by 
the  land  board  in  all  particulars,  but,  aa 
to  the  place  and  manner  of  making  Haid 
sales,  the  directions  of  the  land  board,  and 
not  the  law,  were  observed.  (6)  That  tbe 
first  two  installments  of  annual  interest 
for  18K4  and  1885  were  paid  by  the  pur- 
chasers. (6)  That  the annnalinHtnllments 
of  Interest  due  January  1,  ISSU.  and  Jan- 
uary 1, 1887,  were  not  paid  nor  tendered 
when  dne.and  notenderof either  whs  made 
until  the  'iiS^th  day  of  January,  IS-^S,  when 
a  proper  tender  (that  is,  in  due  form)  was 
made  to  th«i  treaHurer  of  the  state  for  the 
annual  Interest  due  for  the  years  lSb6  and 
1887.  Also  that  a  tender  of  the  tnteri'st 
due  For.l88SwaB  made  July  SO,  1S88.  All 
these  tenders  were  refused.  (7)  That  sub- 
sequent to  the  Ist  day  of  August,  1887,  and 
prior  to  tbe  IStb  day  of  November,  1887, 
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all  of  these  purctaases  were  by  the  pruper 
otScera  bavlDt;  cnstody  of  the  piirchaiiH- 
money  obligations  decliired  forfeited  in  the 
manner  prescribed  by  the  act  of  1S83.  (8) 
That  heretofore,  about  the  I'lth  day  of 
November,  18S7.  the  defendant  in  this  auit 
tiiade  his  applicatlou  to  lease  thcHP  four 
fiections  under  the  act  of  April  1,  1887,  and 
said  lease  was  duly  and  pro|)erly  made  in 
accordance  with  law,  and  defendant  has 
paid  money  under  his  contract.  (9)  These 
lands  were  classified  and  appralned  by  tlie 
county  surveyor  of  Tom  Green  i-ounty  un- 
der the  act  of  tlie  iPKislatare  providins  for 
such  appraisement,  (1881,)  and  the  classi- 
fication and  appraisement  duly  approved 
by  tlie  commissioners'  court  of  Tom  Green 
county.  There  was  no  plea  of  any  other 
or  further  classification  and  appraisement 
required  by  the  land  board, except  as  may 
have  been  contained  in  the  reRulation  for 
the  sale,  which  was, as  to  these  lands.luliy 
complied  with. 

Josvpb  Spence,  Jr.,  and  H.  C.  Ftaber,  for 
appellant. 

Kbt,  J.,  (after  atatlog  the  faein.)  This 
is  an  action  of  trespass  to  try  title  for  the 
recovery  of  four  sections  of  land.  The  ap- 
pellant claims  the  land  under  purchases 
made  by  Us  vendor  from  the  state  under 
the  act  of  the  legislature  of  April  12, 1883. 
The  case  was  tried  by  the  court  witboot 
41  jury,  and  conclusions  of  facts  and  of  law 
filed.  The  conclusions  of  facts  are  not 
•complained  of, and  we  have  adopted  thom 
as  correct.  It  is  contended  by  appellant 
that  the  court  erred  in  holdfnK  that  it  was 
not  entitled  to  recover,  because  its  ven- 
dors, the  original  applieunts  to  purchase 
the  land  from  the  school  land  board,  had 
failed  to  comply  with  their  contracts  of 
parcbase,  in  that  they  did  not  pay  nor 
offer  to  pay  the  annnal  installments  of  in- 
terent  due  January  1,  18S6,  and  January  1, 
1887,  until  after  the  Ist  day  of  August, 
1887.  The  solution  of  thiis  question  de- 
pends npon  the  construction  to  be  placed 
upon  two  acts  of  the  nineteenth  legisla- 
ture. 

The  first  act,  approved  February  16, 
1885.  was  amendatory  of  the  act  of  April 
12, 1883,  and,  except  the  caption  and  emer- 
gency section,  reads  thus:  "Section  1.  Be 
it  enacted  by  the  legi'ilatnre  of  the  state 
of  Texas  that  sections  9  and  10  of  an  act 
entitled  'An  act  to  provide  for  tlie  classi- 
fication, sale,  and  lease  of  the  lands  here- 
tofore or  hereafter  surveyed  and  set  apart 
(or  (he  benefit  of  the  common  school,  uni- 
versity, the  lunatic,  blind,  deaf  and  dumb, 
and  orphan  asylum  funds'  be,  and  the 
same  are  hereby,  amended  so  as  hereafter 
to  read  as  follows:  'Sec.  9.  The  pur- 
chaser shall  pay  at  once  to  the  person  sell- 
ing for  the  state,  or  to  the  state  treasurer, 
as  the  board  may  determine,  and  witiiin 
flucb  time  as  it  may  fix,  one  thirtieth  of 
the  amount  bid,  and  execute  his  obliga- 
tion for  the  remainder  of  the  purcliase 
money,  payable  to  the  state  of  Texas,  and 
()inding  the  purchaser  to  pay  one  thirtieth 
of  the  whole  price  on  the  Hi-st  day  of  each 
-succeeiling  year  until  the  whole  Is  paid, 
and  interest  at  the  rate  of  five  per  cent, 
per  annum  on  the  whole  unpaid  purchase 
money  from  date,  payable  annually  oo  or 


before  the  first  day  of  March  of  each  year: 
and  provided,  that  after  the  expiration  o( 
seven  years  the  purchaser  shall  have  the 
option  to  pa.T  the  unpaid  principal:  and 
provided,  that  a  failure  to  pay  the  annual 
installments  of  principal  shall  not  work  a 
forfeiture  until  the  whole  sum  is  due:  pro- 
-vided  that,  npon  proof  of  actual  occupa- 
tion, use,  and  Improvement  for  three  con- 
secutive years,  the  purchaser  shall  be  per- 
mitted to  pay  all  of  the  purchase  money 
remaining  unpaid:  provided,  also,  that  if 
the  payment  of  the  annnal  installmenta  of 
Interest  be  made  by  the  first  day  of  Au- 
gust succeeding  the  first  day  of  March 
when  the  same  became  due,  then  no  for- 
feiture shall  result  or  be  taken  for  such  de- 
lay In  such  payments:  provided,  further, 
that  any  person  acting  as  agent  or  attor- 
ney for  anotiier  in  the  purchase  of  any  of 
said  lands  shall  file  with  the  person  au- 
thorized to  sell  a  legally  executed  power 
of  attorney  from  his  principal,  or  other  in- 
Btru'nent  in  writing  from  a  court  of  com- 
petent anthorlty  to  Invest  him  with  pow- 
ers to  consummate  a  contract.  Sec.  10.  If, 
upon  the  first  day  of  August  of  any  year, 
the  interest  due  on  the  first  day  of  the 
previous  March  remains  unpaid,  the  cus- 
todian of  the  oblIi;ation  of  tlje  purchaser 
shall  Indorse  on  it,  'Lands  forfeited,'  and 
the  account  kept  with  the  purchaser  shall 
show  such  (allure  to  pay  and  snch  for- 
feiture. The  (allure  to  pay  the  interest  by 
the  first  day  of  August  following  its  ma- 
turity shall  Ipso  fucto  work  a  forfeiture, 
and  the  entry  on  this  account  shall  be  evi- 
dence of  the  fact,  and  there  shall  be  no  ne- 
cessity for  judicial  ascertainment  of  the 
facts  of  the  forfeiture:  and  no  defaulting 
purchaser,  or  those  clalnting  under  him, 
shall  evade  oravoid  the  effects  of  such  loi^ 
(elture  at  once  by  reason  of  any  statuteor 
law  which,  for  coverture.  Infancy,  or  the 
like,  would  otherwise  give  them  additional 
time  for  the  payments  or  action, except  as 
fullows:  Should  any  purchaser  die,  the 
representatives  or  heirs  of  the  deceased 
shall  have  one  year  within  which  to  pay 
the  Interest  due  on  the  first  day  of  March 
next  after  such  death." 

i^o  much  of  the  second  act  as  has  appli- 
cation here  reads  as  follows:  "Section!. 
Be  it  enacted  by  the  legislature  of  the 
state  of  Texas,  that  the  (allure  o(  a  bolder 
of  public  free  school,  university,  or  asylum 
land  under  contract  of  purchase  from  the 
state  to  make  the  annual  payments  of 
principal  or  Interest  thereon  prior  to  the 
first  day  of  August  after  the  same  becomes 
due  shall  not  cause  a  forfeiture  of  the 
rights  of  such  holder  In  auch  land."  This 
act  was  approved  February  23, 1885. 

The  appellant  contends  that  the  latter 
of  these  laws  has  application  to  this  case, 
and  operates  as  a  protection  frt>m  forfei- 
ture of  the  rights  acquired  by  Its  vendors 
under  their  contracts  of  purchase.  If  this 
be  true,  then  this  act  must  be  construed 
as  repealing  section  10  of  the  act  of  April 
12, 18S3,  as  amended  by  the  act  of  Febru- 
ary 10, 1885.  This  would  leave  the  law  in 
such  condition  that,  by  paying  one  thir- 
tieth of  the  amount  of  his  bid,  the  pur- 
chaser could  have  the  use  of  the  land  for 
20  years,  without  paying  either  principal 
or  Interest,  unless  be  bad  other  property 
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out  of  wbicb  It  could  be  uHde  at  the  milt 
of  tbe  state,  and  without  any  forfeiture  of 
Mh  right  to  tbe  land  during  tiald  time,  be- 
cause the  act  in  queHttun  declares  that 
there  ahall  be  no  forfeiture  for  nonpay- 
ment ol  principal  as  well  as  interest;  and 
tbe  ninth  section  of  tbe  act  of  April 
12. 18N3,  stipulates  that  there  Hball  be  no 
forfeiture  for  non payment  of  prlueipal  un- 
til the  whole  sum  Iti  due.  Such  a  depar- 
ture from  sound  business  principles,  and 
hazard  of  the  Interests  of  the  state,  ought 
not  to  be  attributed  to  thn  IswTnakini! 
department  of  tbe  govenment,  onless  the 
law  that  carries  wicb  It  such  consi-(|uen- 
ces  is  Husceptible  of  no  other  construc- 
tion. Such,  in  our  opinion,  is  not  the  case 
In  this  instance,  if  it  had  been  the  inten- 
tion of  the  legislature  to  deprive  the  state 
of  the  right  of  forfeltnie  under  all  circura- 
stances.nnd  for  every  default  short  of  fail- 
ure to  pay  the  whole  sum  when  the  last 
installment  fell  due,  we  believe  that  the 
statute  in  •tuestioii  would  have  declared  In 
general  terms  that  there  Hhould  be  no  for- 
feiture of  the  purchaser's  right  to  the  land 
for  failure  to  pay  principal  orinterest  until 
tbe  entire  amount  was  due,  and  that  tbe 
protection  agalnut  forfeiture  would  not 
have  been  limited  to  such  failnres  to  pay 
principal  or  interest  prior  to  the  iat  day 
of  August.  The  legislature  evldtmtly  had 
In  mind  the  idea  of  a  failure  to  pay  in- 
stallmeuts  of  principal  and  Interest,  both 
prior  and  subsequent  to  the  Ist  day  of  Au- 
Kust;  and  having  restricted  the  exemp- 
tion from  forfeiture  to  such  failures  as  oc- 
curred before  tlie  Ist  day  of  August  is 
evidence,  to  our  minds,  that  it  was  not  in- 
tended to  deny  to  the  state  the  right  of  for- 
feiture for  a  failure  after  thelst  day  of  Au- 
gust to  pay  past-due  Interest,  although 
such  latter  failure  necessarily  involves  a 
similar  failure  prior  to  the  Ist  day  of  Au- 
gust. We  believe  that  the  legislative  pur- 
pose in  passing  the  law  of  February  28, 
istfi.  waH  to  more  clearly  define  the  statas 
of  the  land  and  the  rigtits  of  tbe  state  and 
the  purchaser  therein  during  the  time  inter- 
vening between  the  date  when  the  interest 
fell  due  and  the  Ist  day  of  August,  when, 
H  not  paid,  the  act  of  February  16,  1885, 
declared  that  tbe  land  should  be  forfeited. 
The  obligations  for  purchase  money  for 
tbe  lands  involved  in  this  case  (and  per- 
haps others  were  in  thestime  condition) 
reiiulrcs  tbe  annual  Installments  of  Inter- 
est to  be  paid  on  the  Ist  day  of  January 
of  each  year,  while  the  law  directed  that 
they  should  be  payable  the  Ist  day  of 
March  of  oacb  year;  and  the  afHrmatlve 
protection  against  forfeiture  tor  nonpay- 
ment of  interest,  as  embraced  in  the  act  of 
February  16, 1885.  is  as  follows:  "Provided, 
also,  that  If  the  payments  ofannuallnstall- 
ments  of  Interent  be  made  by  the  first  day 
of  August  succeeding  the  first  day  of 
March  when  the  same  became  due,  then  no 
forfeiture  shall  result  or  be  taken  for  such 
delay  in  such  payments."  It  may  be  that 
members  of  tbe  legislature  thought  that 
this  nftirmatlve  declaration  against  forfei- 
tures was  restricted  tu  Interest  falllnK  due 
on  the  1st  day  of  March,  or  had  doubts  as 
to  it  applying  to  purchases  snch  as  are 
shown  In  this  case,  where  the  interest  be- 
came due  on  a  day  other  than  tbe  Ist  day 


of  March ;  and  it  is  possible  that  the  sut>- 
sequent  act  of  thesame  legislature  was  in- 
tended to  remove  any  doubt  which  might 
exist  on  that  subject.  It  may  also  be  true 
that  the  last  act  Is  but  declaratory  of  the 
law  as  It  tlien  existed,  but  this  is  not  a 
conclusive  reason  for  rejecting  this  cou- 
structUm.  Statutes  have  been  enacted  in 
this  state  which  were  but  declaratory  of 
the  existing  common  law  on  tha  same  sub- 
ject. But,  whatever  may  |;ave  been  the 
motive  which  actuated  the  legislature  in 
pnHslng  the  act  of  February  2a,  1S.S3,  the 
restrictive  terms  used  tlierein  convince 
UB  that  it  was  not  Intended  to  deny  to  thu 
state  tlje  right  to  fuifelt  lands  for  failure 
to  pay  annual  instullments  of  interest. 
when  such  failures  occurred  both  before 
and  alter  tbe  lat  day  of  August  after  the 
interest  fell  due.  Inasmuch  as  the  annual 
installments  of  interest  due  .January  1, 
18S6,  and  January  1, 1RS7,  were  not  paid 
nor  tendered  until  the  JSth  day  nl  Janu- 
ary, 1888,  and  that  subsequent  to  the  1st 
day  of  Aug'ust,  1887,  and  prior  to  the  15th 
day  of  November,  1887,  all  thsse  purchases 
were,  by  the  proper  officers  having  cus- 
tody of  the  purchase-money  obligations, 
declared  forfeited  in  the  manner  |)resprlbed 
by  the  act  of  April  12, 1883,  the  court  be- 
low did  not  err  in  holding  that  the  plain- 
tiff bar]  failed  to  show  title  in  itself  to 
the  lands  in  question.  I'hls  disposes  of 
tbe  only  question  in  tbe  case,  and  tbe 
judgment  is  atSrmcd. 


Gdbrra  et  ah  v.  City  of  San  Antonio 
et  ah 

(Court  df  Ciuil  Appeals  af  Texat.    Nov.  8, 
1893.) 

Trespass  to  Trt  Titlb  —  Evidemos  op  Titlb  — 
Lost  Rbcorus  —  Cektipicatb  op  Pkbsidbnt  of 
CoBPOKATroN  OP  Ban  Antoxio,  in  1849. 

In  1842  the  president  of  the  corporation 
of  the  city  of  San  Antonio,  Tex.,  issued  to 
plaintiffs'  ancestor,  an  'interested  lady,"  an  in- 
strument reciting  that  said  lady  declared  that 
"by  virtue  of  the  destruction  of  the  title  of  ac- 
quisition of  certain  land  in  said  city,  "in  the 
confusion  of  the  archives  of  this  city  in  tbe 
capture  of  this  place  by  the  army  of  Texas," 
she  presented  certain  witnesses,  who  made  oath 
to  the  title  and  continued  possession  of  said 
lot  "down  to  the  Interested  lady.  And  baring 
proven  that  the  part  of  the  lot  which  belongs 
to"  her  has  certain  boundaries,  "and  by  virtue 
of  the  destruction  of  the  original  in  the  epoch 
of  which  the  interested  lady  has  furnished  a 
description,  I  extend  the  present,  that  it  may 
serve  lier  as  a  protection  m  the  mean  time.  I 
extend  it  to  her  in  the  same  manner  as  to  all 
other  persons  who  find  themselves  in  the  same 
condition  as  the  present  case,  according  to  the 
disposition  umdt?  b.v  tiie  corporation  of  this  cit.v 
on  the  second  day  of  the  curroit  month." 
Held  that,  in  the  absence  of  the  proccediugb  of 
the  corporation  of  said  city,  showing  the  pur- 
pose of  such  instrument,  if  authorized,  it  was 
insufficient  to  show  title  in  plaintiffs,  in  an  ac- 
tion of  trespass  to  try  title  against  said  city 
and  lessee  In  possession. 

Appeal  from  district  court,  Bexar 
county. 

Action  of  trespass  to  try  title  by  Jesus 
Querra,  Trinidad  Ouerra,  and  others 
against  tbe  city  of  San  Antonio  and 
Adulpb  Schois,  its  lessee.    From  a  ]ndg- 
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ment   for   defendants,    plaintiffs    appeal. 
AtSrmed. 

L,  N.  Watlhall,  for  appellants.  Upson 
A  Bergstroia,  for  appellees. 

CoLL&RD,  J.  This  Is  an  action  of  trcH- 
PRBS  to  try  title,  brought  by  Jei^usUuerra, 
Trinidad  Gucrra,  and  otlieru,  aa  the  onl.T 
licirs  of  Dolores  Hernandez,  deceaxed, 
against  Adolph  Scliolz,  who,  holding  un- 
der a  contract  of  lease  from  the  city  ofSan 
Antonio,  caused  it  to  be  made  a  party  de- 
fendant; plaintiffH  agreeing  tu  adopt  the 
contract  of  the  city  with  him,  in  case  they 
should  recover  the  property.  He  made 
uo  further  defense.  The  original  petition 
was  filed  August  31,  18S5.  The  city  an- 
swered not  guilty,  limitation,  stale  de- 
mand, and  title  by  prescription  under  BU 
years'  possession,  and  asked  for  compen- 
sation tor  Improvements  made  in  good 
faith.  A  Jury  was  waived,  and  the  court, 
after  tr.viug  the  cause,  gave  judgment  for 
defendants,  from  which  plaintiffs  have  ap- 
pealed. 

Plaintiffs  read  in  evidence  an  Instrument 
in  writing,  of  date  the  15th  of  February, 
1842,  upon  which  their  claim  to  the  prop- 
erty is  based,  as  the  heirs  of  Dolores  Her- 
nandez. Said  instrument  is  in  the  .Span- 
ish language,  and,  us  translated  Into  the 
English  language,  reads  as  follows:  "Be- 
piibllc  of  Texas,  county  of  Bexar.  In  the 
city  of  San  Antonio,  on  the  15tb  day  of 
the  month  of  February,  of  the  year  one 
thousand  eight  hundred  and  fort.r-two, 
before  me,  Juan  Nepomaceno  Segnid,  pres- 
ident of  the  corporation  of  said  city,  per- 
sonally appeared  Uulores  Hernandez,  of 
this  vicinity,— who  I  certify  is  Itnnwu  to 
me,— declared  that,  by  virtue  of  the  de- 
struction of  the  title  of  acquisition  of  the 
lot  which  she  inherited  from  her  deceased 
mother,  in  the  confusion  of  the  archives  of 
this  city  in  the  capture  of  this  pliice  by  the 
army  of  Texas,  she  presents  as  witnesses, 
that  they  might  declare  uuderoath  If  they 
know  whether  her  mother  hud  a  deed  fnim 
the  government  of  the  ancient  province 
of  Texas,  and  If  they  know  whether  any 
person  bad  ever  Instituted  suit  against 
them  to  nullify  the  quiet,  ancient,  and 
legal  possession  which  her  pretlecessors 
held  down  to  the  In  terested  lady  of  said 
land;  and  after  having  sworn  the  wit- 
nesses, Dn.  Ignario  Tejedaaud  Dn.  Jose  de 
la  Oarsa,  of  this  vicinity,  according  to 
the  forms  provided  by  law,  they  declared 
that  for  many  years  they  hud  known  Dn. 
Martina  Rios,  living  on  the  lot  hereufter 
mentioned;  that  tliey  have  seen  the  title 
of  posHesHlon  In  favor  of  said  lady,  ex- 
tended by  the  governor  of  the  province, 
Dn.  Antonio  Cordero;  and  that  they  have 
never  seen  or  beard  of  any  person  insti- 
tuting suit  for  the  nullification  otthe  quiet 
COHsesslon  of  theaforesald  land,  whioh  has 
een  held  by  said  lady,  down  to  the  Inter- 
ested lady.  And  having  proven  thst  the 
part  of  the  lot  which  beh^ngs  to  Dn.  Maria 
Dc.lores  Hernandez  has  a  front  of  twenty- 
one  varas,  and  depth  to  the  river,  bound- 
ed on  the  north  by  a  lot  of  Dn.Candalaria 
Mansoio,  on  the  west  by  the  Hver  of  this 
city,  on  the  south  by  lot  of  Dn.  Juana 
Lealde  Taria,and  on  the  east  by  the  princi- 
pal street  running  towards  the  muralla. 


[rampart  wall,]  and  by  virtue  ut  the  de- 
struction of  the  original  in  the  epoch  of 
which  the  interested  lady  has  furnished  a 
description,  I  extend  the  present  that  it 
may  serve  lier  as  a  protection  in  the  mean 
time.  I  extend  it  tu  her  In  the  same  maa- 
ner  as  to  all  other  persous  who  find  them- 
selves in  the  same  condition  as  the  present 
cnne,  according  to  tne  disposition  made 
by  the  corporation  of  tliis  city  on  the  sec- 
ond day  of  the  current  month.  Cit.v  of 
San  Antonio.  February  15th,  1842.  Juan 
N.  SuuuiN,  President  of  the  Corporation. 

Ills 

JosB  DB  LA    X   Uarza."   Wealso  find  that 

murk. 

Hernandez  mentioned  in  the  foregoing  pa- 
per died  many  3'ears  before  the  filing  of 
this  suit,  and  that  plaintias  are  the  only 
heirs.  The  land  described  in  the  foregoing 
instrument  embraces  the  land  described  Id 
plaintlHs'  petition. 

On  the  2l8t  day  of  January,  1875,  the 
plaintiffs  herein  executed  a  deed  to  £d. 
Steves  to  certain  lands  in  the  city  of  Sau 
Antonio,  descril'ed  therein,  in  which  the 
folio  wing  statement  Is  made:  "The  present 
sale  includes  all  houses,  outhouses,  other 
buildings,  fences,  and  improvements  ac- 
tually existing  on  the  premises,  tiiat  hava 
been  inherited  by  the  vendors  from  tlieir 
ileceased  parents,  Trinidad  Uuerra  and 
Dolores*  Hernaodez,  who  had  Inherited 
part  of  the  same,  and  purchased  the  bal- 
ance, as  It  appears  from  the  different 
deeds  of  transfer,  namely,  from  a  deed  de- 
livered on  the  lath  of  Feiiruary,  1^42,  by 
the  mayor  of  the  city  of  San  Antonio, 
said  deed  duly  recorded  in  the  county 
clerk's  olflce  of  Bexar  county.  In  Book  S, 
.No.  2,  pages  270  &  280:  from  another 
deed,  of  the  7tli  day  of  May,  185S,  deliv- 
ered by  Simon  Arlola,  through  his  attor- 
ney in  fact."  The  last  deed  is  lu  no  way 
connected  witli  the  matters  involved  in 
this  suit,  nor  does  the  deed  to  Steves 
convey  any  of  the  property  Involved  here- 
in. The  defendants  read  in  evidence 
other  deeds,  which  we  think  are  not  im- 
portant. 

In  addition  to  tbc  foregoing,  it  was 
agreed,  and  we  find,  that  the  lot  In  ques- 
tion was  unlnclosed  up  to  the  time  that 
defendant  Scholz  took  possession  thereof, 
and  that  there  was  n  spring  south  of,  or 
at  the  south  end  of,  said  lot,  near  the 
water's  edge,  to  which  the  public  had  ac- 
cess for  many  years  before  they  were  cut 
off  from  the  use  of  same  by  the  wall  built 
by  defendant  Scholz,  under  his  contract 
with  defendant  the  city  of  San  Antonio; 
that  the  property  now  sued  for  was  a 
steep  bluff,  rnuning  from  the  edge  of  the 
street  to  near  the  water's  edge,  which,  up  to 
the  time  when  defendant  Schohs  took  pos- 
session under  his  contract  with  the  city  of 
San  Antonio,  had  never  been  need  by  any 
person  except  the  public,  for  going  down 
to  a  spring  of  water  near  tho  water's 
edge;  that  about  1S73  the  city,  to  prevent 
the  street  from  caving  towards  the  river, 
built  a  heavy  stone  wall  between  the 
street  and  water,  leaving  a  small  space 
between  the  wall  and  water,  and  an  en- 
trance way  to  the  spring,  and  therenfter 
the  water  in  the  river  receded,  leaving 
the  space,  together  with  the  atone  waU» 
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BuffivteDt  for  detendnot  Scholt'a  buildings, 
— tbe  said  wall  built  by  the  city  being  aaed 
as  Scholz'8  eaat  wall. 

The  appellants  clBini  that  tlie court  erred 
In  rendering  judgment  against  tbe  plaln- 
tifta,  I)evnii8e  the  city  of  San  Antonio  had 
acknoTOledt;ed  and  coufirmed  the  title  of 
tbe  plaintiffs  to  Hald  property  by  the  pa- 
per Introdaced  Id  evidence,  dated  the 
15th  day  of  February,  1842,  signed  by  Juan 
N.  Seguin,  president  of  the  corporation. 
This  is  the  principal  question  to  lieconsld- 
ered.  Plaintiffs  rested  their  title  and  right 
to  recover  upon    this  instrument,  having 

S roved  that  tbey  were  the  heirs  ol  Dolores 
lernandea. 

It  in  well  settled  in  this  state  that  tbe 
acts  of  an  officer  flRsutnlng  to  discharge 
an  attribate  of  ofUce  are  presumed  to  be 
within  the  scope  of  bis  authority,  onlesB 
the  contrary  be  sbown.  Jones  v.  Garza, 
11  Tex.  20.5 :  Hancock  v.  McKinney,  7  Tex 
884;  Jenlcins  v.  Chambers,  9  Tex.  167; 
Woofers  v.  Hnll,  61  Tex.  15.  It  may  be 
conceded  for  appellants  tbtat  the  paper 
executed  by  Seguin,  preHident  of  the  cor- 
poration of  tbe  city  of  San  Antonio,  was 
executed  by  proper  authority,  for  what- 
ever it  may  be  wortli,  as  there  is  uothing 
iD  tbe  record  to  show  tliat  he  bad  no 
Buch  authority.  We  linow  of  no  law,  and 
are  cited  to  none,  wblcb  grants  to  the 
mayor  or  president  of  any  incorporated 
city  or  town  the  official  function  exer- 
cised by  Seguin  in  tbe  execution  of  tbe 
foregoing  instrument.  He  may  have 
bad  aucb- power,  however,  by  vote  of 
tbe  corporation,  by  o|dInauce,  or  by  di- 
rection of  the  duly -constituted  city  au- 
thorities. Tbe  instrument  discloses  that 
it  is  extended  to  the  interested  party  "in 
tbe  same  manner  as  to  all  other  persons 
who  find  themselves  in  the  same  condi- 
tion as  the  present  case,  according  to  tbe 
disposition  made  by  tbe  corporation  of 
this  city  on  the  second  day  of  the  current 
month,  "—February,  1H42,— Indicating  that 
the  power  was  granted  by  the  corpora- 
tion to  perform  the  act  as  It  was  done. 
But  the  question  is,  what  did  this  instru- 
ment mean?  To  what  did  it  entitle  the 
interested  party?  It  does  not  disclose  its 
object.  It  allowed  iier  to  malie  proof  of 
the  loss  of  her  original  grant  by  persons 
who  had  seen  it,  and  after  this  proof  was 
made  the  paper  was  extended,  that  it 
may  "serve  her  as  a  iirotection  in  the 
mean  time,"  as  to  all  other  pei-uons  in  the 
same  condition.  What  protection  was 
this?  How  long  did  it  last?  And  was 
it  to  be  followed  by  suit?  To  answer 
this,  we  must  know  what  tbecorporation 
had  done  for  such  cases,  what  relief  it 
granted,  and  on  what  conditions.  The 
paper  itself  does  not  show  It.  It  was  not  a 
deed,  a  relinquishment,  or  a  grant  of  title. 
The  most  that  its  terms  imply  is  that  it 
was  a  temporary  protection,  but  tbe 
character  of  protection  is  not  stated. 
The  common  law  was  in  force  at  the  time, 
by  statute  of  January  20,  1840,  which 
would  not  cooHtrue  the  instrument  Into 
a  conveyance,  or  an  al>8ulute  and  tinal 
recognition  of  title.  Wiiat  tbe  intention 
and  office  of  tbe  instrument  were  could 
only  be  ascertained  by  the  proceedings  an- 
tborizing    it,— by    tbe   power    conferred 


upon  tbe  officer  taking  tbe  proof.  It  may 
have  been  a  protection  of  possession  until 
suit  could  be  brought  in  tbe  courts  to 
establish  title  in  the  regular  way.  It  may 
have  been  a  protection  In  the  use  of 
honties  and  improvements  for  a  time.  It 
may  have  been  something  else.  It  is  use- 
less to  speculate  about  It.  If  it  was  In- 
tended as  a  tfuarunty  of  possession,  only, 
of  houses  and  improvements,  these  liad 
been  sold  to  Steves.  The  land  in  suit  had 
never  been  inclosed  or  reduced  to  actual 
possession  by  plaintiffs.  It  might  lie  pre- 
sumed, in  the  absence  of  proof,  that  Hor- 
nandes  and  her  heirs  have  already  en- 
joyed, to  tbe  fullest  extent,  and  exliaust- 
ed,  the  privileges  granted  them  by  the- 
protection.  At  all  events,  we  cannot  say 
that  the  instrument  was  of  such  a  char- 
acter as  would  authorize  a  recovery  in 
trespass  to  try  title  against  any  one, — 
even  the  party  grantinar  it,— since  no  claim 
thereunder  has  been  asserted,  at  least  for 
many  years.  It  purports  to  be  only  a 
temporary  protection.  Its  language  must 
be  Interpreted  under  the  light  of  the  com- 
mon law,  and  only  such  meaning  given  to- 
it  as  it  actually  signilies.  If  we'  had  the 
authority  of  tbe  corporation  upon  which 
the  president  acted,  we  might  arrive  at 
the  Intent  and  meaning  of  the  act.  With- 
out that,  we  cannot.  Having  failed  to 
show  title,  plaintiffs  could  not  recover. 
No  other  judgment  could  have  been  ren- 
dered by  the  court  below,  and  it  la  af- 
firmed. 


LouBTAfTNAn  et  al,  v.  Lambert  et  *1. 

{Court  <if  CivU  Appeals  Qf  Texas.    Nov.  2, 

L*NDIX>RI>  AND  TeKANT  —  ATTACRIXO  CRBDITOBS 

or  Tenant —Waivkr  of  Likn  bt  Landlord— 
AocEPTiNO  New  Tenant  —  Complaist  —  Kvi- 

DENCE— IXSTBL'OTIOXS. 

1.  In  an  action  hy  certnin  attaching  general 
creditors  of  an  absconded  debtor  against  other 
creditors,  claiming  under  a  landlord's  lien,  to  en- 
join tiie  application  of  the  proceeds  of  tlie  debt- 
or's stocl^  of  goods,  in  tlie  hands  of  the  cleric,  to 
the  payment  of  defendants'  judgment  for  rent, 
the  petition  alleged  that  defendants'  three-year» 
lease  was  mostly  unexpired;  that  they  had  as- 
sumed control  of  the  store,  and  had  prevented 
it  being  rented;  that  one  W.  bad  become  owner 
of  the  debtor's  leasehold  interest,  and  liable  for 
the  rent,  'which  be  had  tendered,  and  was  wilUne 
to  pay;  "that  W.  or  the  said"  defendants  baa 
leased  the  premises  to  one  JI.  for  the  unexpired 
term  of  the  lease,  the  rent  to  be  paid  to  defend- 
ants; that  they  had  received  the  rents  from  M. 
up  to  eighc  days  prior  to  bringing  this  suit;  and 
tiiat  defendants  liad  waived  and  released  any 
lien  they  had  on  the  goods.  A  supplemental  p^ 
titiou,  filed  seven  months  thereafter,  alleged  that 
M.  had  paid  defendants  the  rent  montldy  up  to 
that  date;  that  all  that  -was  due  had  been  paid; 
and  that  defendants  had  accepted  M.  as  lessee  for 
tile  full  unexpired  ti'rm  of  the  ori^nal  lease. 
Beld,  that  a  general  demuiTer  was  properly  over- 
ruled, since  the  petition  showed  that  defendants 
bad  released  their  lieu. 

2.  In  such  action,  it  is  not  error  to  admit 
evidence  of  certain  witnesses  that  they  had  each 
applied  to  defendants  to  rent  the  premises,  and 
that  the  latter  claimed  a  right  therein,  and  at- 
tempted to  rent  the  same. 

3.  Where,  in  such  action,  the  evidence  justi- 
fies the  conclusion  that  defendants  assumed  to 
control  and  numage  the  renting  of  the  propertr 


Digitized  by 


Google 


388 


SOUTHWESTERN  RBPOBTEB.  YoL.  20. 


(Tex. 


nfter  their  lery;  that,  after  the  transfer  of  the 
-debtor's  interest  to  W.,  ther;  was  an  underatand- 
inR  between  the  latter's  agent  and  rtefendants 
that  they  should  be  protected  by  the  payment  to 
them  of  iho  rent,  accordiiiR  to  the  terms  of  the 
original  lease;  that  they  have  been  paid,  or  fully 
protected,  for  all  rents  to  the  time  of  the  trial, 
»nd  have  accepted  the  obligation  of  M.  as  lessee 
■or  as  assignee  of  the  lease;  and  that,  if  they  lose 
this  suit,  they  have  accepted  the  obligations  of 
W.  and  M.  for  the  rent,— it  is  not  error  to  submit 
the  case  to  the  juiy. 

4.  An  in!$trnction  not  applicable  to  the  facts 
"is  properly  refused. 

5.  It  is  not  reversible  error,  in  such  case,  to 
instruct  tho  jury  that  if  they  find  from  the  evi- 
-dence  that,  subsequent  to  the  lease  by  defend- 
■ants,  the  said  lease  was  assigned  to  M.  by  de- 
fendants, or  with  their  consent,  and  that  it  was 
for  the  whole  of  the  unexpired  term  of  the  debt- 
or's lease  "or  any  part  thereof,"  provided  they 
find  M.  was  accepted  by  defendants  in  lieu  of 
the  debtor,  "then  you  will  find  for  the  plaintiffs." 
■since  the  expression,  "or  any  part  thereof,"  could 
probably  mean  no  more  than  that  part  of  the 
•term  unexpired. 

6.  A  qualification  of  such  instruction,  to  the 
■effect  that  the  mere  consent  of  defendants  to 
the  assi^ment  of  the  term  would  not  estabUsh 
their  waiver  of  lien  on  the  goods  levied  on,  was 
■jffoperly  refused,  since  the  same  was  on  the 
■weight  of  evidence,  and  the  evidence  shows  that 
'defendants  not  only  consented  to  the  assignment, 
but  accepted  the  assignee  as  their  leasee. 

Appeal  Iroiii  district  coart,  Bexar 
■county. 

Action  by  Marjr  E.  Lanibert  and  otberu, 
creditors  of  Kichard  S.  Lanil)ert,  agalnRt 
J.  LuuBtauoau  and  Paul  Berseron  to  en- 
join defendanta  from  executing  a  certain 
Judgment  recovered  by  J.  Louataunau  & 
<?o.  ngainst  BIrhnrd  S.  Lambert  (or  rent 
o(  a  Btore  buiidinK.  and  to  rel^train  them 
from  recelvlnK  from  the  clerli  certain 
money,  the  proceeds  of  said  Lambert's 
Btocl{  of  goods,  In' payment  of  said  Judg- 
.ment.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Atfirmed. 

Upon  &  Bergstrom,  for  appellants. 
■Lee  Tarlton  and  C.  A,  Keller,  tor  appellees. 

C0LI.ABD,  J.  This  Is  a  suit  brought  In 
the  district  court  of  the  thirty-seventh  Ju- 
dicial district  ot  Texas,  lor  and  in  the 
county  of  Bexar,  state  of  Texas,  by  Mary 
£.  Lambert  and  others,  creditors  ot  Hlcb- 
ard  8.  Lambert,  ajtalnyt  the  appellants,  J. 
Lonstaanau  and  Paul  Bergeron,  to  enjoin 
the  said  appellants  from  esecnting  a  cer- 
"taln  judgment  recovered  by  the  said  J. 
Xioustaunau  &Co.  against  Richard  S.  Lam- 
-bert  for  tbe  sum  of  112,625,  and  to  reritrain 
them  from  receiving  and  collecting  from 
tbe  clerk  of  the  court  tbe  said  sum,  which 
'bad  been  realized  out  of  the  property  and 
stucl:  of  goods  of  the  said  Richard  ^. 
Lambert,  levied  upon  by  tbe  said  Lou- 
'Staunan  &  Co.,  under  a  distress  warrant, 
for  rents  due  and  to  become  due  to  them 
from  Ricbard  S.  Lambert  and  the  appellees 
herein,  as  attaching  creditors  of  the  said 
Kichard  S.  Lambert.  Upon  tbe  filing  of 
tbesaid  petition  by  the  appellees  herein, 
a  temporary  Injunction  was  issued,  and 
upon  linal  tiHnl  verdict  and  judgment  were 
rendered  in  favor  of  the  said  appellees, 
and  against  the  appellants,  enjoining  the 
appellants  from  receiving  or  collecting 
■any  ol  said  moneys  until  appellees' judg- 
mentsas  creditorsof  said  Ulcbard  S.  Lam- 
4>ert,  amounting   to  mure  than  tbe  sum  of 


S2,6SS,  are  first  paid,  leaving  nothing  to 
apply  to  appellants'  claim  and  Judgment 
against  said  Ricbard  8.  Lambert  tor  rentM 
due  or  to  become  due  under  said  leane, 
from  which  jndgment  the  appellants, after 
the  overruling  of  their  motion  (or  a  new 
trial,  have  appealed. 

The  first  assignment  of  error  is  as  fol- 
lows: "  Tbe  court  erred  in  overruling  de- 
fendants' general  d'^murrer  to  plaintiffs' 
petition,  because  neither  said  petition  nor 
tbe  first  snpplemental  petition  showH  any 
legal  or  equitable  cauHe  of  action.  In  this: 
That  plaintiffs' said  |>etition  shows  that 
the  appellants,  J.  Loustnunau  &  Co., were 
the  landlords  of  Richard  8.  Lambert,  and 
■that  the  stock  of  goods  owned  by  the  said 
Lambert,  and  contained  In  tbe  storehouse 
rented  from  the  appellants,  bad  been 
levied  upon  by  execution  and  distress  war- 
rant, and  that  the  proceeds  ot  such  goods 
were  in  the  bauds  of  the  clerk  of  the  dis- 
trict court,  and  that  tbesaid  Lambert  had 
rented  tlie  storehouse  from  appellants  un- 
der contract  executed  May  1«,  A.  D.  18X9, 
and  to  run  for  three  years,  begiuning  Oc- 
tober 1,  A.  D.  1.SS9,  and  that  no  part  of 
said  rent  bad  l>een  paid,  except  ($75.00) 
seventy-five  doilarM,  and  that  tlie  balance 
due  hereon,  to  wit,  |S'2,(i'i5.00,  was  a  lien 
upon  said  stock  of  goods,  and  appellants 
had  a  right,  superior  to  the  creditors  of 
Richard  8.  Lambert,  to  have  the  same 
paid  out  of  the  proceeds  of  said  stock  of 
goods."  The  petition  i.s  good,  as  against 
a  general  demurrer.  It  does  allege  that 
LoustHunau  &  ('o.  had  leased  the  proper- 
ty, and  had  obtainyd  a  judgment  foreclos- 
ing a  lien  upon  the  goods  In  the  store, 
and  an  order  for  the  clerk  to  deliver  to 
them  a  sultlcient  amount  of  the  proceeds 
ot  the  sale  to  satisfy  tbe  Judgment:  but 
tbe  petition  also  shows  tliat  tbe  lease 
was  unexpired,— most  of  the  time  still  to 
run;  that  tlin  rent  was  to  be  paid,  973 
monthly,  In  advance;  that  the  plaintiffs 
were  not  parties  to  the  judgment;  asulgn- 
Ing  a  satisfactory  reason  for  not  Interven- 
ing in  the  rent  suit;  setting  up  their 
debts;  their  prior  levy ;  that  the  sale  of  the 
goods  was  upon  order  ot  the  court  In  the 
attachment  suits  as  well  as  the  rent  suit; 
that  defendants  had  assumed  control  of 
the  store,  and  had  prevented  it  being 
rented,  rBlsing  the  price,  and  doing  other 
acts  indicating  an  abandonment  ot  ttaeir 
rights  under  the  lease.  Tbe  petition  fur- 
ther shows  that  Morgan  Wilson  became 
the  owner  of  the  leasehold  estate  ot  the 
absconding  tenant,  and  so  became  liable 
(or  the  unpaid  rent,  and  has  been  ready 
and  willing,  and  lias  tendered  to  Louatau- 
nan  the  rent,  as  it  became  due  thereunder, 
for  the  full  term  of  tbe  lease;  "that  Wil- 
son or  the  said  Loustaunau  ft  Co."  leased 
the  premises  to  one  Ben  Moke  on  the  1'2th 
day  of  February,  18SK),  for  the  unexpired 
term,  for  f80  per  month,  f75ot  which  were 
to  be  paid  to  Loustaunan  &  Co. ;  and.  If 
the  lease  was  made  by  Wilson,  it  was  so 
made  by  and  with  the  consent  of  Lonstan- 
nau  &  Co.,  they  requiring  a  further  sum  of 
$6  per  month  for  rent  of  their  shelving 
and  fixtures  In  the  house,  wblch  was  a 
condition  precedent  to  the  leasing.  It  Is 
further  alleged  that  Loustaunau  &  Co.  did 
receive  the  rent  from  Moke  tor  tbe  prem- 
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4868,  fSO  per  montb,  up  to  the  Ist  day  of 
March,  1890,  (eult  filed  Ma rnh  8, 1^90;)  that 
the  defendants  have,  by  tlieir  acts  and 
-onndnct,  waived  and  released  any  lien 
they  ever  bad  upon  the  goods.  The  sup- 
plemental petition,  tiled  October  19,  1891, 
-shows  that  Ben  Molie  has,  froiu  the  date 
of  the  filing  o(  the  original  petition,  paid 
defendants  980  per  month  rent  for  the 
premises;  that  all  the  rents  due  under  the 
lease  prior  to  that  time  have  been  fully 
paid:  that  defendants  had  accepted  Molce 
«s  Ipssee  uf  the  premises  for  the  ftiU  unex- 
pired term  of  the  Lambert  lease,  and  bad 
thereby  released  all  Hen  thereunder. 

We  have  selected  the  foregoing  allega- 
tions from  the  petitions  as  sufficient 
grounds  lor  this  suit,  and  the  relief  asked. 
If  Loustiiunau  &  Co.  did  not  waive  and 
relinquish  their  lien  by  their  interference 
with  the  renting  of  the  property  to  re- 
nponsible  persons,  as  alleged,  by  the  re- 
i:elpt  of  rents,  and  by  their  assumed  con- 
trol of  the  same  before  their  Judgment 
was  rendered,  the  petitions  show  that 
they  have  done  so  since.  If  their  rents 
have  been  paid  np  to  the  time  the  eupple- 
mental  petition  was  nied.  and  they  have 
accepted  Moke  as  lessee  for  the  remainder 
of  the  term,  their  Judgment  will  be  deemed 
satisfied,  and  they  would  have  no  Interest 
in  the  funds  deposited  with  the  clerk. 
Their  judgment  conld  be  satlHOed  by  pay- 
ment or  by  part  payment,  and  their  ac- 
ceptance of  another  lessee  for  the  remain- 
der of  the  term. 

We  find  the  material  facts  In  evidence  on 
the  trial  as  follows:  On  the  ISth  May, 
1889,  Lambert  rented  the  premises  in  ques- 
tion for  three  years,  from  Loustaunau  & 
Co.,  to  commence  October  1, 1880,  at  $75 
per  month.  In  advance.  After  paying  the 
first  mouth's  rent,  on  the  10th  of  October, 
1889,  he  abandoned  the  business,  and  ab- 
sconded. His  wife,  to  whom  he  wiis  In- 
debted in  the  amount  of  $2,608,  and  other 
creditors,  plaintiffs  herein,  sued  bira,  and 
attached  the  goods  in  his  store,  (the  suits 
being  brought  from  the  lltb  to  the  14th 
of  October,  18S9,  inclusive.)  On  the  Ist  of 
November,  lt<89,  Loustaunau  &  Co.  sued 
out  (the  October  rent  having  been  paid)  a 
distress  warrant,  before  a  justice  of  the 
peace,  for  the  rent  to  become  due  for  the 
full  term  of  the  lease,  unpaid  from  the  1st 
<*1  November,  1889,  to  the  Ist  of  October, 
1892.— 2  years  and  11  months,— and  levied 
on  the  same  goods  then  In  the  hands  of 
the  sheriff  by  the  levy  of  the  attachments; 
tbedlHtress  warrant  being  made  returna- 
ble to  the  nest  term  of  the  district  court 
of  Bexar  county.  On  the  5th  of  December, 
1889,  the  landlords  filed  the  proceedings  In 
distress  and  their  petition  in  the  district 
court,  setting  up  their  rental  rights;  and 
on  the  12tb  of  December,  1889,  they  recov- 
ered judgment  against  R.  S.  Lambert  for 
92,6:25  rent,  with  foreclosure  of  landlord's 
(leu, and  order  to  clerk  to  pay  the  amount 
out  of  funds  In  bis  bands  to  them,  and 
the  remainder  to  R.  S.  Lambert.  The 
creditors,  plaintiffs  in  this  suit,  applied  to 
the  district  judge,  October  23, 1889,  In  va- 
cation, for  an  order  to  sell  the  attached 
goods,  as  perishable  prooerty,  which  or- 
der was  granted,  and  the  goods  ordered 
■old  on  the  4th  day  of  November,  1889; 


and  Loustaunau  &  Co.  obtained  a  similar 
order  for  sale  to  take  place  on  the  same 
day,  directing  the  proceeds  to  be  deposit- 
ed with  the  clerk  of  the  court.  Under 
these  orders,  the  sale  was  made  to  Coulter 
&  Doerr  for  $3,450,  who  failed  to  pay  the 
amount  of  their  bid.  Thereupon,  other 
orders  were  raado  to  sell  the  goods  (upon 
application  of  the  parties)  on  the  9th  De- 
cember, 1889,  which  sale  was  made,  and 
tbe  net  proceeds,  $2,820,  deposited  with 
the  clerk.  Afterwards,  as  stated,  Lou- 
staunau &  Co.  obtained  judgment, foreclo- 
sure, and  order  to  the  clerk  to  pay  them 
the  amount  of  their  judgment  and  costs, 
and  the  residue  to  Lambert.  This  judg- 
ment and  order  were  made  without  the 
knowledge  of  the  nttachlngcreditors.  On 
the  2d  November.  1889,  Wilson  Bros.,  cred- 
itors of  Lambert,  levied  attachment,  duly 
sued  out,  on  the  leasehold  estate  of  R.  S. 
Lambert, which,  by  order  of  the  court  In 
vacation,  was  sold  to  Morgan  U.  Wilson 
for  «105  by  the  sheriff.  On  the  11th  day  of 
February,  1890,  Wilson  conveyed  or  as- 
signed the  leasehold  to  Ben  Moke,  the 
latter  to  pay  $80  per  month  rent.  In  ad- 
vance, for  the  unexpired  term,— the  extra 
$.5  over  the  original  $75  being  for  the  fix- 
tures and  shelving,  purchased  by  Loustau- 
nau &  Co.,  under  sherift's  sale,  as  tbe  prop- 
erty of  Lambert,  as  alleged  in  the  petition, 
— since  which  time,  to  the  trial,  he  has 
paid  tlie  rem  to  Loustaunau  &  Co.  as  it 
fell  due,  having  also  paid  to  them  '940  for 
half  of  the  month  of  February,  1S90.  The 
shei-iff's  deed  to  Morgan  Wilson,  of  the 
leasehold  estate,  Is  dated  the  lltb  of  Feb- 
ruary.and  Wilson's  deed  to  Moke  Is  dated 
February  12, 1890.  Wilson's  transfer  does 
not  state  to  whom  the  rent  of  $80  per 
month  is  to  be  paid.  On  the  same  day  of 
Wilson's  transfer  to  Moke,— the  12th  Feb- 
ruary, 1890,— J.  Loustaunau  &  Co.,  by 
writing,  consented  to  the  transfer  by  Wil- 
son to  Moke,  and  also  transferred  and 
conveyed  to  him  all  their  right,  title,  and 
interest  to  the  lease,  and  warranted  the 
title.  On  the  same  day,  Wilson  notified 
Moke,  In  writing,  that,  for  a  valuable  con- 
sideration paid  him  by  Loustaunau  &  Co., 
he  bail  assigned  rents  accrued  and  to  ac- 
crue on  tbe  lease,  and  instructed  him  to 
pay  tbe  same  to  Loustannan  &  Co.  On 
same  day  Lonstannau  &  Co.  executed 
receipt  to  Moke  for  the  $40  rent,  as  per 
lease,  to  1st  of  March.  1890.  These  pcpera 
were  all  delivered  to  Moke  on  tbe  same 
day,  at  the  same  time.  He  applied  to  de- 
fendants' attorney,  Bergstrom,  to  rent 
the  place,  underHtanding  that  Barnard, 
Wilson's  attorney,  held  the  lease,  and  that 
Loustaunau  &  Co.  were  willing  It  should 
be  rented  on  tbe  transfer  of  the  lease. 
Moke  says  he  went  to  Bergstrom,  and  he 
fixed  np  the  rent  to  suit  himself.  Tbe 
evidence  justifies  tbe  conclasion,  and  we 
find,  that  Loustaunau  &  Co.  assumed  to 
control  and  manage  the  renting  of  the 
property  after  their  levy,  and  that  after 
tbe  purchase  of  the  lease  by  Barnard,  at- 
torney for  Wilson  Bros.,  for  Morgan  Wil- 
son, there  was  an  understanding  between 
them,  Loustaunau  &  Co.,  and  Barnard, 
that  they  should  be  protected,  and  that 
their  rents  should  be  paid,  according  to 
the  terms  of  the  original  lease,  and  that 
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they  were  bo  protected.  Barnard,  for  Wll- 
soD,  recognized  tbe  liability  of  bin  client  to 
a  full  compliance  with  the  terms  uf  the 
iease,  na  anetKnee thereof:  and  he  aafrnmed 
all  the  liabilities  of  Lambert,  the  original 
leasee,  and  Loustaunau  &  Co.  have  a<'cept- 
ed  HHcb  liability.  It  is  al80  fairly  inferable 
from  tbe  facts  in  evidence  that  Loustaa- 
oan  &  Co.  have  been  paid,  or  are  at  least 
folly  protected,  to  the  time  of  trial,  for  all 
rents,  and  have  accepted  Moke's  obliRn- 
tioa  aa  leasee,  or  asBlutiee  of  the  lease,  for 
the  rents  to  accrue,  and  that  If  they  Iohb 
thlH  suit  they  have  accepted  obll|j;a Clous 
of  Wilson  and  Moke  for  their  rent,  whicb 
fnlly  Indemnify  them.  And  n-e  so  Qnd  the 
facts.  All  the  plaintiffs  In  this  suit  recov- 
ered judgment  aj^ainst  R.  S.  Lambert, 
foreclosing  their  attachment  liens  on  the 
Kooda  levied  on,— Mrs.  Mary  E.  Lambert, 
for  $2,591.60  and  coat  of  suit,  on  the  lOtb 
of  March,  18U0;  Vogler  &  Gendtner,  Id  the 
sum  of  $158  and  costs  of  suit,  before  a  ]uh- 
ticeof  the  peace,  Millie  T.  Matter.  $158.50 
and  costs,  on  the  18th  January,  i890;  and 
A.  O.  C.  Matter,  tor  $1,882.50  and  costs 
of  suit,  on  the  10th  March,  1890.  All  the 
Judgments  were  for  Just  and  valid  debts, 
and  are  atlll  unpaid.  Tbe  proceeds  of  the 
sale  of  the  goods  are  still  in  tbe  hands  of 
the  clerk. 

Appellants'  second  assignment  of  error 
complains  of  the  ruling  in  admitting  tes- 
timony of  Morgan  H.  Wilsou,  J.  Musin,  T. 
H.  Coulter,  and  W.  F.  Doerr  to  tbe  effect 
that  each  of  them  had  applied  to  J.  Lou- 
staunau  &  Co.  to  rent  the  houae,  ond  that 
they  (Louataunau  &  Co.)  claimed  a  right 
therein,  and  attempted  to  rent  tbe  same. 
Appellants  inaist  that  the  testimony  was 
immaterial,  irrelevant,  and  prejudicial  to 
them,  and  did  not  tend  to  prove  that  the 
lease  to  Richard  S.  Lambert  had  i>eeu can- 
celed or  abrogated,  or  shove  any  agree- 
ment, upon  any  consideration,  to  release 
the  landlord's  lien  upon  the  gooda.  One 
of  the  iasuea  made  by  plaintiffs'  pleadings 
was  that  Louataunau  &  Co.  had,  by  their 
conduct,  and  acts  inconalatent  with  the 
lease  to  Lambert,  canceled  the  same;  and 
another  was  that  they  bad  in  the  end  ac- 
cepted Moke,  the  assignee  of  the  original 
leaaehold,  as  their  leasee,  by  which  they 
had  canceled  tbe  original  lease,  and  dis- 
charged the  goods  from  their  lien.  Tlw 
testimony  was  admissible  upon  these  is- 
sues. All  the  transactions  and  acts  of 
Louataunau  &  Co.  in  connection  with  the 
rented  premises,  leading  to  the  final  result 
of  payment  ol  the  accruing  rents  to  them, 
and  accepting  Muke  as  their  responsible 
lessee,  were  admissible.  Any  circum- 
stance that  would  tend  to  show  their  re- 
lations to  the  property,  or  to  those  to 
whom  the  lease  had  been  asaigned,  was 
pertinent  and  relevant.  When  Wilson  be- 
came tbe  owner  of  the  Icaae,  he  assumed 
all  tbe  obligations  of  tbe  original  leasee, 
as  he  was  bound  by  law  so  to  do,  and, 
upon  the  transfer  of  the  lease  to  Moke,  he 
In  turn  became  so  bound;  and  any  fact 
tending  to  show  that  the  landlords  recog- 
nised Huch  substitution  wan  legitimate. 
Their  acceptance  of  either  of  them  aa  les- 
see— or  as  the  party  to  whom  they  should 
look  for  payment  of  rent,  such  party  be- 
ing bound  HO  to  do  In  law  or  by  contract 


—amounted  to  a  waiver  of  lien  upon  the 
goods  of  the  original  tenant.  The  Judg- 
ment in  their  favor  would  not  interfere 
with  their  right  to  do  so.  Thuir  lien 
could  in  this  manner  be  discharged,  evou 
though  It  bad  been  secured  by  judgment. 
Harvey  v.  McCirew,  44  Tex.  412;  Howard 
V.  Britten,  71  Tex.  287,  9  S.  W.  Rep.  73;  Le 
Gierse  v.  Green,  (51  Tex.  12S;  Giddings  v. 
Feiker,  70  Tex.  176,  7  S.  W.  Rep.  (Hll 

There  was  no  error  in  suhmittniK  tha 
case  to  the  jury.  The  iasuea  and  tlie  tes- 
timony required  it,  and  the  evidence  sup- 
ported the  verdict.  The  aKaignment  of 
error  on  this  point  is  not  well  tuken. 

There  was  evidence  tending  to  establish 
tbe  propoaition  that  f^ouataunau  &  Co. 
had  waived  tlirir  lien  upon  the  goods  in 
the  rented  building  uptin  consideration  of 
other  persons  becoming  bound  to  pay  tbe 
rent,  and  there  was  testimony  tending  to 
show,  and  we  find  the  fact,  that  the  reiit 
due  under  the  original  contract  bad  be<  n 
paid  to  Louataunau  &  Ci>.  for  their  bene- 
fit, or  that  they  were  secured  in  the  same, 
up  to  the  time  of  trial ,  and  therefore  the- 
assignment  of  error  objecting  to  the- 
charge  upon  tlie  subject  cannot  be  sus- 
tained. 

For  obvious  reasons,  before  explained, 
there  was  no  error  in  refusing  to  give  the 
fourth  special  instruction  requested  by 
tbe  defendant.  It  was  not  aitplicatde  to 
tbe  facta,  and  did  not  present  the  case  a» 
made  by  tbe  testimony.  Tbe  facts  did 
tend  to  show  that  Louataunau  &  Co.  had 
abandoned  their  original  lien,  and  accept- 
ed other  obllgntiuna,  and  had  received 
rent  in  pur8uan'>H  of  tbe  same. 

The  nfth  assignment  of  error  cannot 
be  sustained;  it  objects  to  the  following 
chargH  of  tbe  court,  given  by  request  of 
plaintiffs:  "Plaintiffs  ask  the  court  to 
charge  the  Jury  tbat  if  they  find  from  the 
evidence  that,  snbaeqnent  to  the  lease  l)y 
Loubtaunau  &  Co.,  the  said  lease  was  as- 
signed and  transferred  to  one  Ben  Moke 
by  and  with  tbe  consent  of  said  Loustau- 
nau,  or  by  them,  and  tbat  said  lease  is 
for  tbe  whole  of  the  unexpired  terra  of 
tbe  Lambert  iease,  or  any  part  thereof, 
provided  that  yon  find  aaid  Ben  Moke 
was  accepted  by  Louataunau  in  lieu  of 
Richard  U.  Lambert's  lenae,  then  you  will 
find  for  the  plaintiffs."  The  expreaalon, 
"or  any  pnrt  thereof,"  should,  possibly, 
not  have  been  used  in  the  charge,  because 
the  undisputed  evidence  shows  tbat  the 
entire  unexpired  term  was  assigned  to 
Moke,  which,  as  we  have  before  seen, 
rendered  him  liable  for  the  performance 
of  all  the  undertakings  ot  the  original 
lessee, — for  rent  past  due  and  unpaid  as 
well  as  tbat  to  become  due;  the  accept- 
ance of  such  obligations  by  the  landlords, 
in  legal  effect,  being  an  acquittance  of 
Lambert,  and  a  release  of  the  rental  lien 
upon  tbe  goods  on  the  rented  premisex. 
The  expression  noticed,  under  tbe  facts, 
could  probably  mean  no  more  than  that 
part  of  the  term  unexpired. 

Defendants'  requested  qualification  of 
tbe  charge— that  the  mere  consent  of 
Louataunau  &  Co.  to  the  assignment  of 
tbe  term  would  not  establish  tbeir  waiver 
of  lien  on  the  goods  levied  on— was  not 
necessary,  and  it  was  objectionable,  be- 
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cause  it  woe  upon  the  weight  of  evidence. 
It  1b  not  necessary,  nnder  the  facts,  to 
'determine  whether  such  concent  wonid 
he,  of  itself,  a  waiver,  because  there  are 
other  Tacts  and  circamstnaceH  in  evldencH 
Justirying  the  Ronclnsiun  that  Lonstaunan 
&('o.  not  only  consented  to  theasslgnnient, 
hut  accepted  the  assignee  as  their  lessee, 
and  iecelved  payment  from  him,  at  least 
from  that  time  down  to  the  time  of  trial, 
in  payment  of  their  rent.  This  the  conrt 
tmbmitted  to  the]ary. 

LoDstaniiau  and  his  partner,  Bergeron, 
were  not  on  the  stand.  Barnard,  attor- 
ney for  Wilson,  testlfled  that  he  was 
hound  aa  Lambert  was  bound.  The  oh- 
ligation  of  Moke,  who  was  similarly 
hound  as  assignee,  got  Into  the  hands  of 
Lonstaunan  &  Co.,  and  they  have  col- 
lected the  rent  from  Moke  from  the  time 
of  the  assignment  to  him  to  the  time  of 
trial,  Barnard  says,  as  his  agent;  hut  the 
jury  could  construe  the  facts  to  mean 
that  Loustaunau  &  Co.  were  collecting 
the  rent  on  their  own  account,  esperially 
with  Barnard's  testimony  before  them, 
— that  if  Lonstaunan  A  Co.  did  not  re- 
cover in  this  suit,  etc.,  bnt,  If  they  did  re- 
cover, he  (Barnard,)  for  his  client,  Wilson, 
was  to  have  the  benefit  of  the  Judgment 
after  deducting  costs.  He  says  they  were 
his  agents  In  collecting  the  rents,  and  they 
may  have  been,  in  the  sense  that  they 
were  to  apply  the  collections  of  rent  to 
the  payment  of  bisobllKation,— to  seethat 
the  rents  were  paid.  He  testified  that  he 
was  bound  in  law,  as  assignee,  to  pay 
the  rents, — hound  as  Lambert  was;  and 
it  may  be  supposed  that  his  nnderstnnd- 
Ing  with  Lonstaunan  was  consistent  with 
such  liability.  His  evidence  is  commend- 
able for  candor,  and  he  does  not  state 
that  the  rents,  when  collected,  were  his  or 
his  client's.  It  seems  reasonable  that 
Lonstaunan  ft  Co.  were  collecting  the 
rents  to  pay  their  claim,  for  which  he  ac- 
knowledged himself  bound.  We  are  satis- 
fled  that  Lonstaunan  &  Co.  are  fully  pro- 
tected by  Wilson  and  Moke,  whose  con- 
tracts they  have  adopted.  They  should 
not  be  allowed  to  collect  their  rents  twice, 
—once  out  of  the  goods,  and  once  from 
the  aoslgoee  of  tiie  lease,  who  is  honnd  to 
pay  them  the  rent.  They  should  not  be 
allowed  to  aid  the  assignee  to  avoid  his 
obligation  to  pay  the  rent,  and  profit 
thereby  at  the  expense  of  creditors  of  the 
original  lessee.  Having  accepted  the  ob- 
ligations of  Wilson  and  Moke  as  lessees, 
and  received  rents  from  them,  they  have 
waived  their  judgment  lien. 

The  trial  below  resulted  as  it  should 
have  done,  according  to  the  legal  and 
equitable  rights  of  the  parties;  and,  there 
being  no  reveraible  error  pointed  ont  in 
the  proceedings,  the  Judgment  sbonld  be 
aftlrmed,  and  It  la  ao  ordered. 


Cdkninoham  et  ah  v.  San  Saba  Cocntt. 

(Court  «jf  CioM  Appeals  of  Texat.    Nov.  28, 
1S93.) 

HmawATS — Presoriptiox — TJximpkovied  Land. 
1.  Where  it  appears  that  land  has  been 
tised  by  the   pnbllc  as  a  road,   but  that   no 
chdm   naa  be<ai  made  by   the  county  or  th« 


publio  to  the  exclnsfve  use  of  such  land  as  m 
road,  and  it  doea  not  appear  that  such  use  was 
otherwise  than  permissiTei  no  prescriptive  riglit 
ia  acquired  in  the  land  for  Uie  purpose  of  a 
road. 

2.  A  public  road  cannot  be  established  by 
prescription  where  the  land  over  which  tiie 
road  runs  is  nnimproved  and  nnoccupied  prairie 
land. 

3.  In  1878  the  commis^oners'  court  of  a 
county  Bjpproved  the  report  of  the  jury  of  view, 
establishing  a  road  over  vininclosed  laud,  and 
appointed  an  overseer  for  it,  and  assigned 
hands  to  work  it,  but  no  notice  of  such  proceed- 
ing was  given  to  the  landowners.  The  over- 
seer began  to  work  the  road  in  IBS-"?.  Hdd, 
that  the  landowners  were  not  chargeable  with 
notice  of  the  preceding  to  open  the  road  until 
the  overseer  went  on  the  ground  and  worked 
the  road,  and  the  statute  of  limitations  began 
to  run  from  that  time,  except  as  to  such  aa 
were  under  disability. 

Appeal  from  district  conrt,  San  Saba 
connty. 

Action  b.v  J.  T.  Cunningham  and  othera 
against  San  Saba  connty  to  recover  dan>- 
ages  for  land  wrongfully  appropriated  by 
defendant.  Judgment  for  defendant. 
Plaintiffs  appeal.     Reversed. 

Stdoa  Harris,  for  api>ellanta. 


Kbt,  J.  This  suit  was  Instituted  by  ap- 
pellants, as  plaintiffs,  on  the  9tb  da.v  of 
August,  1888,  to  recover  damages  against 
appellee,  San  Saba  county,  for  an  alleged 
unlawful  appropriation  of  a  strip  of  laud 
for  a  public  road,  extending  across  a 
league  and  labor  of  land  owned  by  appel- 
lants. Appellee  pleaded  title  by  prescrip- 
tion, and  the  two  years'  statute  of  limita- 
tions. The  appellants  Mrs.  S.  A.  Callahan 
and  Mrs.  Adrile  E.  Leverett  pleaded  cover- 
ture in  nvoidance  of  the  pleas  of  limita- 
tion and  prescription,  and  appellant  F. 
C.  Cunningham  pleaded  minority,  tor  the 
same  purpose.  The  appellants  J.T.Cun- 
ningham, A.  C.  Cunningham,  Mrs.  Addle  B. 
Leverett,  Mrs.  S.  A.  Callahan,  and  Miss  F. 
C.  Cunningham  Inherited  the  tract  of 
land,  across  which  the  road  In  question 
rnns,  from  their  father,  who  died  on  the 
25th  day  of  September,  1878,  and  who  et 
the  time  of  his  death  was  insane,  and  had 
been  In  that  condition  for  two  or  three 
years.  The  testimonyshows  that  the  road 
in  qnestion  had  been  traveled  and  used  by 
the  public,  across  appellant's  land,  for  be- 
tween 13  and  20  years  prior  to  the  death 
of  their  father,  nnd  it  has  been  so  used 
and  traveled  ever  since  that  time,— em- 
bracing a  strip  of  land  about  40  feet  wide, 
and  running  diagonally  across  the  entire 
tract,  varying  In  width,  however.  In  some 
places, from  10  to«75  yards,  where  the  road 
wonld  get  mnddy.  There  is  no  teatimony 
showing  atiirmatlvely  tliac  the  appellants 
knew  of  the  existence  of  the  road  on  their 
land  until  AugUHt,  1SS3;  nor  Is  it  shown 
that  San  Snlia  county,  or  any  one  acting 
for  it  or  in  behalf  of  the  public,  ever 
claimed  the  exclusive  right  of  the  county 
or  the  public  to  nse  the  strip  of  land  In 
question  as  a  public  road  until  August, 
am.  It  appears  that  In  May,  1877,  the 
commissioners' conrt  of  San  Saba  county 
appointed  a  Jury  of  view  to  establish  a 
second-class  road  from  the  town  of  San 
Saba  to  Chick's  crossing,  on  the  Colorado 
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river.  Tbe  Jury  reported  on  the  12tb  day 
of  ADKiiHt,  1878,  eBtablisIiing  the  road,  In 
BO  far  as  this  case  if>  conccrDed,  upon  the 
samo  Kround  acruHS  the  appe]lantB*  laud 
as  the  road  hereinbefore  mentioned. 
Tberenftnr,  and  durinK  the  AuguBt  terra, 
1878,  of  the  coininlBslunera'  court  of  aoid 
crunty,  said  court  adopted  tbe  report  of  the 
Jury  of  view,  ordered  the  road  tobeopened, 
appointed  an  overseer  fur  It,  and  appor- 
tioned bands  to  work  the  Hame.  Such  an- 
nual appf)lntrat'nt  of  an  oversRer  of  the 
road  and  apportionment  of  hands  have 
been  kept  up  by  tbe  commissioners'  court 
of  the  county  from  that  time  to  time  of 
the  trial;  and  It  was  shgwu  aflirmatively 
that  such  overseers  and  handH  have  ke|)t 
the  road  open  and  free  from  obstruc- 
tions, and  worked  the  same,  for  the  coun- 
ty from  1X83  to  the  time  of  trial,  except 
one  week  In  July,  1887.  Home  time  in  July, 
18.S7,  the  appellants  built  a  fence  across 
the  road  in  question,  and  tbe  sberitt  of  the 
county,  acting  under  the  order  of  tbe 
county  Judge,  removed  the  fence  from 
across  the  road.  It  was  shown  that  the 
Jury  of  view  gave  no  notice  to  appellants 
of  their  Inteution  to  lay  off  a  road  on  their 
land :  that  they  had  no  opportunity  to 
present  t.helrclHlm  tordaraages  tothejury ; 
and  that  no  compensation  bad  ever  been 
allowed  them  for  the  use  of  said  land, — 
for  tbe  damage  resulting  from  theestab- 
Ilxhraent  of  tbe  road  thereon.  Before 
bringing  tbia  suit,  appellants  presented 
their  claim  for  damages  to  the  commis- 
sioners' court  of  the  county,  and  the  same 
was  rejected  in  toto.  Appellants'  tract  of 
land,  upon  wbicb  the  road  la  located.  Is 
open  prairie,  and  has  never  been  under 
fence,  nor  used  for  any  purpose  except 
that  of  graslng  live  stock. 

Tbe  court  below  held:  (1)  That,  at  the 
time  of  tbe  death  of  the  father  of  the  ait- 
pellants,  the  public  had  acquired  an  ease- 
ment in  the  land,  and  that  appellants  In- 
herited the  same,  subject  to  tbe  easement; 
and  (2)  that,  the  conimlssioners'  court  of 
.San  Saba  county  having  established  the 
road  In  August,  1878,  appellants'  cause  of 
action  was  barred  by  the  statute  of  limi- 
tation. 

We  do  not  concur  In  the  holding  that 
the  public  had  acquired  an  easement  by 
prescription.  As  a  general  rule,  before  a 
highway  can  be  established  by  prescrip- 
tion, it  must  appear  that  the  general  pub- 
lic, undera  claim  of  right,  and  not  by  mere 
perralHHion  of  tbe  owner,  used  some  de- 
fined way,  without  Interruption  or  sub- 
stantial change,  for  at  least  the  longest 
period  of  limitation  prescribed  by  statute 
against  an  action  for  tbe  land ;  and  many 
authorities  hold  that  such  use  must  be  for 
at  least  20  years.  Elliott,  Roads  &  S.  p. 
137;  Shellhouse  v.  State,  110  In.1.  609,  11  N. 
E.  Rep.  4H4;  State  v.  Ureen,  41  Iowa,  6»3; 
Pentland  v.  Keep,  41  Wis.  490;  Johnson  v. 
Lewis,  47  Ark.HH.  14  S.  W.Rpp.  466.  Where 
the  use  is  merely  permissive,  and  not  ad- 
verse, there  Is  no  basis  on  which  a  right  of 
way  by  prescription  can  rest.  For  this 
reason.  It  has  been  held  that  the  use  of 
vacant,  uninclosed  land  for  20  years  by 
tbe  public,  In  passing  and  repassing,  will 
give  them  no  prescriptive  rights.  IStatev. 
Horn,  35  Kan.  717, 12  Pac.  Rep.  148;  Bath- 


man  V.  Norenberg,  81  Neb.  467,  .32  N.  W. 
Rep.  SO,"*;  Herhold  v.  Chicago,  108  111.467; 
State  V.  Mitchell.  58  Iowa,  567,  12  N.  W. 
Rep.  598;  Kailroad  Co.  v.  Parker,  41  N.  J. 
Eq.  489,  .'>  Atl.  Rep.  641;  Stewart  v.  Frink. 
94  N.  C.  487.  Applying  these  tests  to  tbe 
case  before  us,  we  find  that  at  least  on« 
essential  element  of  a  right  founded  opon 
prescription  Is  wanting.  It  was  not 
shown  that  the  county,  or  any  one  acting 
for  it  or  for  the  public,  ever  asserted  a 
right  to  the  use  of  the  land  in  question  for 
a  public  road,  adverse  to  the  title  and 
rights  of  the  appellants,  until  August,  1878. 
Up  to  that  time  the  use  of  the  route  trav- 
eled by  the  public  as  a  public  highway  ap- 
pears to  have  been  merely  permissive,  and 
not  antagonistic  to  the  rights  of  aiipei- 
lants.  Besides,  it  has  been  held  that  a 
public  road  cannot  be  established  by  pre- 
scription while  the  land  over  which  the 
road  runs  is  nnlmproved  and  unoccupied 
prairie  land,  over  which  people  may  travel 
at  their  pleasure.  .Smith  v.>Sniith,34  Kan. 
293,8  Pac.  Rep.  :V<:>\  State  v.  O'Liiiigb- 
lin.  19  Kan.  504;  Railway  Co.  v.  I.,(jng. 
27  Kan.  684;  Graham  v.  Hartnetr,  10  Neb. 
517.  7  N.  W.  Rep.  2^0;  Hewins  v.  Smith,  11 
Mete.  (Mass. ^241;  Harding  v.  Jasper,  U 
Cnl.  643;  Stacey  v.  Miller.  14  Mo.  478; 
Warren  v.  Jacksonville,  15  III.  236. 

Upon  the  question  of  limitation,  our 
conclusion  is  that  subdivision  1  of  article 
3203  of  the  Revised  Statutes,  which  re- 
quires actions  for  InJ'jry  done  the  estate 
or  property  of  another  to  be  brought 
within  two  years,  has  application;  but 
our  moat  difficult  task  has  been  to  deter- 
mine when  thiastatute  boganto  run.  The 
action  of  the  commissiouers'  court  In  ap- 
' proving  tbe  report  of  the  Jnry  of  view, and 
appointing  an  overseer  and  hands  for  the 
road,  though  not  bindlne  as  against  ap- 
pt'llants'  ancestor,  who  owned  tbe  land, 
because  be  was  not  a  party  thereto,  and 
had  not  been  compensated  for  the  injury 
to  his  land,  yet,  whenever  the  owneraof 
the  land  obtained  knowledge  of  the  fact 
that  the  county,  claiming  tbe  right  to 
maintain  the  road  where  the  jury  of  view 
had  located  It,  acting  threugb  the  road 
overseer,  took  actual  and  visible  posses- 
sion of  the  road  b.v  working  it,  or  other- 
wise, thereby  asserting  a  claim  to  It  for 
tbe  county  In  such  manner  that  the  own- 
era,  if  present,  would  have  ascertained  the 
fact  that  tbe  county  was  setting  up  title 
to  tbe  road,  then  we  believe  limitation  be- 
gan to  run.  This  appears  to  be  the  doc- 
trine announced  In  Franklin  Co.  v.  Brooks, 
68  Tex.  679.  5  S.  W.  Rep.  819.  But,  as  there 
exprcHsed,  it  Is  a  mere  statement  of  what 
the  rule  would  be  in  a  case  d liferent  from 
the  one  then  under  consideration,  and  is 
therefore  dicta.  The  action  of  the  com- 
missioners' court  in  approving  tbe  report 
of  the  Jury  of  view,  etc.,  in  so  far  as  op|>el- 
lants  are  concerned,  was  an  ex  parte  or- 
der, without  binding  force  upon  them, nor 
did  It  interfere  in  any  wise  with  the  pos- 
session or  use  of  the  land;  and,  until  ap- 
pellants were  apprised  of  its  contents,  we 
know  of  no  rule  of  law  that  would  justify 
us  in  holding  that  they  were  chargeable 
with  notice  thereof.  In  the  absence  of  such 
facts  as  would  put  them  upon  Inquiry  to 
ascertain  its  existence.    The  overseer  and 
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bauds  asslKDed  by  the  commlaaloneni' 
court  Koln(c  on  the  Kruniid,  and  working 
the  ruad,  wan,  In  our  opinion.  Biitlicient 
to  put  the  owners  of  the  Innd  upon  in- 
quiry;  and  from  that  time  tbeHtatoteol 
limltatioDH  will  run  aKainat  the  appel- 
lantR,  except  those  who  are  under  aocb 
dlBabllltieH  ae  exempt  them  from  Its  pro  vi- 
sions. While  the  teatimony  shows  that 
overfeers  and  bands  were  asslKued  to  this 
road  annually  from  1878,  it  does  not  af- 
flrmatirely  appear  that  titey  worlced  the 
road  at  any  time  prior  to  1883;  and,  as 
two  of  the  appellants  were  married  wo- 
men at  tbnt  tim«,liniitatiua  did  not  be^in 
nor  run  against  them.  It  is  to  be-  noted 
that  thJH  suit  is  for  damaseH,  and  not  for 
a  recovery  of  the  land.  If  the  action  was 
for  the  land,  or  if  appellants'  petition  con- 
tained an  alternative  prayer  for  the  land, 
the  queHtion  of  limitation,  as  aKuiuHt  the 
Huit  tor  the  land,  would  be  altoKether  dif- 
ferent from  the  one  that  we  hare  just 
pahHed  upon.  Nor  have  we  considered  the 
question  as  tu  whether  afailnre  to  recover 
damasres  becauHe  of  the  plea  of  limitation 
would  bar  a  right  of  the  owner  of  the  land 
to  main  tain  an  action  for  Its  recovery.  It 
Is  settled,  in  ttio  case  of  Hamilton  Co.  v. 
Garrett,  62  Tex. 602.  that  suits  of  this  char- 
acter may  bemalntained  against  counties; 
and  appellants  hud  the  riKJit  to  select  this 
remedy  alone,  if  they  saw  proper  to  do  so. 
Because  of  tlie  error  pointed  out, the  Judg- 
ment is  reversed,  and  the  cause  remanded 
for  further  proceedings  lu  accordance  with 
the  rules  of  law  above  stated. 


GALBRAira  et  al.  r.  Townbbno  et  ah 

(Court  of  CivU  AppeaXt  of  Texxu.    Nov.  a, 

1898.) 

Prokissoht  Notes — Liabilitt  or  Bcheties— Mis- 
representation or  Payee— Failure  of  Patbb 
TO  Record  Mortoaoe  —  Fermittino  Hale  of 
MoRTOAOED  Property. 

1.  Where,  in  an  action  by  the  payees  of  a 
note  against  the  sureties,  it  appears  tliAt  de- 
fendants were  induced  to  sign  as  sureties  by  the 
representation  of  plaintiffs  that  they  had  mort- 
gages securing  all  of  the  maker's  IndL'btedness  to 
them,  when  they  had  mortKages  securing  only 
Itart  of  such  indebtedness,  plaintiffs  are  not  en- 
titled to  recover. 

2.  Where,  in  sncli  action,  it  appears  that  at 
the  time  defendants  signed  ax  such  sureties,  and 
subsequent  therein,  plaintiffs  held  mortgages  on 
sufficient  of  the  maker's  property  to  pay  all  of  his 
indebtedness  to  them,  and  that,  by  failure  to  re- 
cord the  game  and  to  prevent  the  moi-tgugor  from 
disposing  of  the  jnortgaged  property,  they  real- 
ixed  but  little  from  such  security,  a  judgment 
for  defendants  is  not  erroneous. 

Appeal  from  district  court,  Lampasas 
county. 

Action  by  J.  H.  &  L.  W.  Galbralth 
against  John  Uanen,  J.R.Townsend,  and 
J.  £.  Stanley  on  a  promissory  note,  which 
wts  dismissed  as  to  Hanen.  From  a  judg- 
met  in  favor  of  the  other  defendants,  plain- 
tiffs appeal.    Affirmed. 

II'.  U.  Abney.  lor  appellants,  Mattbewa 
&  Woods,  for  appellees. 

KKy,J.  Theappellants, whowerebank- 
ers,  doing  business  In  Lampasas,  Tex., 
brought  tbis  suit  December  11, 1888.  in  tbe 


district  court  of  Lampasascounty.  against: 
John  Hinen  and  appellees  nn  a  note  for 
$1,025.  executed  by  them  to  appellants  on> 
March  25,  18^8.  payable  S)0  days  after  date> 
At  the  trial,  appellants  dismissed  as  to  de- 
fendant Hanen.  At  the  time  of  the  execa- 
tlon  of  the  note  sued  on,  appellants  held: 
the  personal  notes  of  John  Hanen, — one- 
for  9400, and  cbeother  for f 718.17,— and  at- 
tuciieil  to  each  of  tbe  notes  wus  a  mort- 
g«;;eon  sheep  and  the  wool  thereon,  to- 
secure  tbe  particular  note  to  which  tbe- 
niortgiige  was  attached  and  all  other  in- 
debtedness of  said  Hanen  "then  existing^ 
or  which  liilgbt  thereaiter  arise."  After 
tbe  execution  of  the  note  sued  on,  tiie- 
plahitiffs  took  another  note  from  Hanen* 
for  $936.1 2, to  which  was  attached  another 
mortgage  securing  same  and  all  other  in- 
debtedness of  said  Hanen  "then  existing., 
or  which  might  thereafter  arise,"  tbis- 
mortgagecovei-ingthesamesbeep  as  those- 
covered  by  the  mortgage  attached  to  thw- 
note  for  $718.17.  Tbe  appellees  in  their 
answer  admitted  the  executiou  and  deliv- 
ery of  tbe  note  sued  on,  and  answered  fur- 
ther as  follows:  That  tbey  signed  said- 
note  as  sureties  tor  Hanen;  that  their 
suretyship  was  not  only  known  to  plain- 
tiffs at  tile  time  the  note  was  signed,  but 
they  signed  as  such  sureties,  relying  upon, 
the  representations  ol  both  Hanen  and 
plaintiffs  that  all  of  Hanen's  indebtednees 
to  plaintiffs,  which  at  the  time  amounted^ 
to  about  $2,2-13,  was  secured  by  mort- 
gages on  ail  of  Hanen's  sheep,  which 
then  numbered  about  l.HOO  or  1,400  bead» 
of  the  value  of  about  $2,6UU  or  $2.S0U;  that 
appellees  never  saw  the  mortgages,  but 
relied  upon  the  statements  ol  plaintiffs, 
that  they  held  such  mortgages;  that 
pluintirrs  failed  to  register  either  ot  said- 
mortgages,  permitted  Hanen  to  remain  in 
possession  of  tbe  sheep,  and  permitted 
him  to  ship  320  head  of  them,  of  tbe  vuln» 
of  $1,000,  out  of  the  state  of  Texas,  and- 
permitted  him  to  sell  the  wool  of  said 
sheep;  that,  after  the  execution  of  the 
note  surd  on,  Hanen  paid  off  the  said  note 
for  $400  and  said  note  for  $718.17,  and  tbe 
plaintiffs  canceled  said  notes,  and  tbe- 
mortgages  thereto  attached,  and  surren- 
dered them  to  Hanen,  and,  about  tbe  time- 
of  the  payment  and  surrender  of  the  note 
for  $71 8.17,  tuck  from  him  the  note  for  $986.- 
12,  with  the  mortgage  thereto  attached; 
that  the  indebtedness  secured  by  the  mort- 
gage last  taken  was  In  great  part  incurred- 
after  tbe  execution  of  the  note  sued  on; 
that  plaintiffs  foreclosed  tbe  last  mort- 
gage given  without  making  appellees  par- 
ties til  the  suit,  taking  Judgment  and  de- 
cree ot  foreclosure  oni.v  for  tbe  amount 
then  on  the  note  for  $936.12,  and,  at  the 
foreclosure  sale  thereunder,  bid  in  776  head 
of  sheep  for  $338,  then  being  worth  $1,500, 
but  the  same  were  prevented  from  hring- 
ing  their  full  value  by  reason  ot  other  Hens 
being  secured  thereon  after  tbe  execution 
of  said  mortgages,  which  other  Hens  were 
secured  by  reason  of  plaintiffs'  failure  to- 
register  their  mortgages;  and  that,  by 
reason  of  such  failure,  tbe  appellees  bad 
lost  their  rights  to  the  balance  of  said 
sheep,  and  other  persons  had  acquired  su- 
perior rights  thereto.  The  appellees  also 
alleged     the    insolvency   ot   Hanen.  and< 
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prayed  that  the?  be  dlsfiharged  frnm  all 
liability  un  the  note  sued  on.  Appellees 
further  prayed  that,  in  the  event  it  Bhuuld 
be  held  that  they  were  not  entirely  din- 
charged  from  all  liability,  plaintiffs  be  re- 
quired toaecountforall  ofsnid  mortgaKed 
property,  etc. :  and  also  for  general  relief. 
At  the  trial  an  agreement  between  the 
parties  was  made  and  filed,  by  which  it 
was  agreed  asfollows:  (1)  That  theiiote 
for  S71R.17,  and  mortgage  attached,  set 
cat  in  defendants'  answer,  was  executed 
on  February  25,  18x8,  and  said  note  was 
canceled  April  10,  ISSS;  (2)  that  the  note 
for  $400,  and  mortgage  attached,  set  out 
In  defendantn'  answer,  was  executed  on 
March  10, 1888,  and  said  note  wan  paid 
June  5,  1888;  (3)  that  the  note  fur  f9H6.12, 
and  mortgage  attached,  set  out  In  defend- 
-aots'  answer,  was  executed  on  April  10, 
188S,  and  was  made  up  with  the  amount 
uf  said  f 718.17  and  interest,  and  some  cash 
advanced  Hanen  on  that  day,  and  the 
niortgageattached  covered  the  same  prop- 
erty dt-scrlbed  in  the  note  for  $718.17;  (4) 
that  no  part  of  the  judgment  in  favor  of 
J.  H.  &  L.  W.  Galhraith  uKainst  John 
Hanen  on  said  note  of  $U3G.12  (a  copy  of 
which  is  attached  to  defendants'  answer) 
had  been  paid,  beyond  the  sum  of  $164.13, 
paid  on  September  7,  1888.  This  agree- 
luent  being  made,  the  balance  of  the  case 
was  submitted  to  the  jury  on  special  is- 
sues, in  response  to  which  the  Jury  found 
ns  follows:  (1)  Stanley  and  Townsend 
signed  the  note  sued  on  as  sureties,  and 
plaintiffs  knew  they  signed  assnretles.  (2) 
Tliey  were  Induced  to  sign  the  note  by  the 
declarations  of  plaintiffs  that  they  held  a 
mortgage  to  secure  all  of  Hanen 's  indebt- 
eilness  to  them.  (3)  Plaintiffs  informed 
them  that  they  held  a  mortgage  on  1,300 
or  1,400  head  of  sheep  and  the  wool  there- 
on. (4)  At  the  time  defendants  signed  the 
note  sued  on,  the  sheep  on  which  plaintiffs 
held  the  mortgage  were  worth  92perheBd. 
(6)  The  $400  note  was  paid  off  by  Hanen 
after  the  execution  of  the  note  sued  on, 
and  the  note  and  mortgage  were  surren- 
dered and  delivered  to  Hanen.  (6)  The 
note  for  $718.17  and  the  mortgage  given 
to  secure  the  same  were  surrendered  to 
Hanen  after  the  execution  3f  the  note  sued 
on.  (8)  Plaintiffs  have  realized  out  of  the 
inortnaged  pmperty  the  $400  note,  and 
the  amount  received  from  the  saleof  sheep 
at  (Sold thwaitbe,  less  amount  uf  attach- 
ment and  cost,  or  about  $107.  (9)  Plain- 
tiffs did  not  file  any  of  said  mortgages  for 
record.  It  they  had  done  so,  the  property 
Would  have  been  sufUcient  to  sotisfy  all 
the  Indebtedness  of  Uaiien  and  delendants 
to  plaintiffs  at  the  time  of  the  execution 
of  the  note  by  defendants.  (10)  In  July, 
Hanen  shipped  about 320  head  of  the  mort- 
gaged sheep,  worth  about  $1.75  per  head, 
to  a  fureifin  market.  Plaintiffs  permitted, 
by  not  preventing  such  shipment.  They 
did  not  authorize  such  shipment  by  spe- 
cial authority,  but  did  by  not  preventing 
same.  (11)  The  sheep  that  were  shipped 
were  Included  in  the  mortgage  to  secure 
the  note  for  $718.17.  In  answer  to  special 
issues  submitted  on  request  of  plaintiffs, 
the  ]ury  found:  (2)  By  failure  to  record 
the  mortgages  there  were  lost  the  sheep 
secnred  by  Wood,  value  about  $402,  and 


the  amount  of  the  attachment  at  Gold- 

thwaltbe.  (3  and  4.)  The  mortEages  at- 
tached to  the  notes  for  $718.17  and  $400 
were  released  by  cancellation  uf  the  notes, 
each  note  and  mortgage  being  the  same 
instrument  of  writing.  In  answer  to  ape- 
ctal  issues  submitted  on  request  of  appel- 
lees, the  jury  found:  (2^  The  evidence  does 
nut  show  that  plaintiffs  have  accounted 
for  all  the  wool  of  all  the  sheep  mort- 
gaged. The  court  then,  upon  the  said 
written  agreement  filed  and  the  iindinss 
of  the  jury,  rendered  judgment  for  appel- 
lees, from  which  appellants  linvo  appealed. 
No  motion  to  set  aside  the  verdict  or  for 
new  trial  was  made,  nor  do  the  appellants 
assign  as  error  that  the  verdict  was  nut 
supported  by  the  evidence. 

In  this  case  weadopt  the  foregoing  writ- 
ten agreement  uf  the  parties,  and  the  find- 
ings of  the  jury  in  response  to  the  special 
issues  submitted  to  them,  as  our  conclu- 
sions of  facts,  to  be  used  as  such  if  appel- 
lants desire  to  carry  the  case  to  the  en- 
preme  court.  As  to  the  law  of  the  cane,  it 
occurs  to  as  that  the  Judgment  appealed 
from  Is  the  only  one  which  could  have 
been  rendered.  If  It  be  true,  as  claimed  by 
appellants,  that  the  mortgages  attached 
to  the  $400  note  and  the  note  for  $718.17 
did  not  secure  the  payment  of  the  note 
sued  on,  then  appellees,  being  but  anreties 
thereon,  and  their  signaturfs  thereto  bar- 
ing been  obtained  by  the  representations 
of  appellantflthat  they  held  a  mortgage  on 
1,800  or  1,400  head  of  sheep,  to  secure  all  of 
Haneu's  indebtedness  to  them,  were  not 
Ifahle.    Brandt,  Sur.  §§  348,  Sh2. 

If,  as  contended  by  appellees,  the  mort- 
gages in  question  were  security  for  the 
debt  sued  on, then  the  subsequent  conduct 
of  appellants  in  reference  to  these  mort- 
gages and  the  property  upon  which  they 
created  liens,  as  shown  by  the  flndlnm  of 
tlie  jury,  was  such  as  released  appellees 
from  their  liability  on  the  note  sued  on. 
At  the  time  of  the  execution  of  the  note 
sued  on, Hanen 's  total  Indebtedness  to  ap- 
pellants was  $2,143.  At  the  time  this  suit 
was  brought,  there  had  been  paid  on  this 
Indebtedness  $400,  (the  amount  of  one 
note,)  and  $164.13,  the  net  proceeds  of  the 
sale  at  Goldthwalthe,  leaving  due  of  the 
oriKinul  indebtedness  $1,578.87.  By  the 
cancellation  and  surrender  of  the  mort- 
gage attached  to  the  $400  note,  appellants 
released  302  head  of  sheep,  worth  $604;  by 
failure  to  register  the  mortgages,  one 
Wood  secured  sheep  covered  by  the  mort- 
gages worth  $492  the  sheep  shipped  by 
Hanen  to  a  foreign  market  were  worth 
$.^60, — making  a  total  Iosh  of  $1,(S56,  or 
more  than  enough  to  pay  the  entire  In- 
debtedness. The  jury,  In  effect,  found  that, 
if  appellants  bad  exercised  diligence  In  the 
registration  of  their  mortgages,  all  of 
Hanen's  indebtedness  could  have  been 
made  out  of  the  mortgaged  property. 
They  alsofonnd  that  appellants  permitted 
Hnnen  to  ship  the  320  sheep  to  a  foreign 
mar-l<et.  They  state  In  the  finding  that 
appellants  did  not  specially  authorite  said 
shipment;  but  that  they  permitted  It  by 
not  preventing  it.  From  this  finding.  It, 
perhaps,  may  be  Inferred  that,  by  the  ex- 
ercise of  proper  diligence,  appellants  could 
have  prevented  such  shipment.    At  any 
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rate,  the  appeUnnts  did  not  ask  tbe  court 
below  to  set  nslde  the  verdict  of  the  jury; 
aud  we  are  not  prepared  to  nhj  that  tbere 
waH  error  in  tbe  cuDHtrtiction  given  it.  or 
tbe  ludgmeut  entered  upon  It.  We  have 
carefully  conHidered  all  the  qaestions  pre- 
■ented  in  appellaiitH'  brief,  and,  though 
we  have  not  felt  called  upon  to  discuBS 
ttaeni  alt  in  thin  opinion,  we  find  no  re- 
Teraible  error  In  the  record,  and  tbe  Judg- 
ment of  tbe  court  below  is  afflrnied. 


BEAI.L  et  al.  T.  Etans  et  ah 

(Court  of  Civa  AppeaX*  of  Texa$.   Nov.  9, 
1893.) 

Tbispass  to  Trt  Titlk— TexAMTs  IN  Common— 
Htatctb  of  Limitations  — Bububx  of  Pboof — 
Charactbr  op  Porsessiox. 

1.  Where,  in  an  action  of  trespass  to  try  ti- 
tle, part  of  defendants  join  plaiiitilffi  in  the 
(diet  asked,  and  the  other  defendanti  plead  the 
statute  of  limitntioiiB,  it  is  error  to  instruct  tbe 
Jury  that  the  burden  of  proof  is  on  plaintiffs 
•ad  the  defendants  joining  them,  on  the  iasue  of 
the  statute  of  limitations. 

2.  Where  an  inaccurate  instruction  is  asVed, 
which  casta  tbe  burden  of  proof  on  the  parties 
pleadlnK  the  statute,  the  attention  of  the  court 
b  sufficiently  callt-d  to  the  Question  of  Ru<-h  buT> 
den  to  make  the  erroneou.<i  charge  reversible. 

3.  Where  there  is  evidence  that  one  P.  put 
parties  in  possenMion  of  the  premises  as  bis  ten- 
ants, it  is  error  to  charge  that,  if  he  re-entered 
and  took  possession  of  any  part  through  such 
tenants,  then  limitation  would  cease  to  run  In 
favor  of  defendants  to  all  the  land  not  actually 
occupied,  cultivated,  used,  "or"  enjoyed,  and  de- 
fendautar  possession  would  he  broken  as  to  all 
the  land  not  so  occupied  and  enjoyed;  Hince,  if 
defendants  held  by  sui)erior  title  to  P.,  the  con- 
structive possession  of  the  former  would  not  be 
defeated  by  the  mere  eujoyment  of  tbe  latter. 

4.  Where  plaintiffs  claim  as  tenants  iu  com- 
mon, the  10-years  statute  of  limitations  ennnnt  be 
Mistained  t>y  defendants  unless  their  possession 
bas  been  visible,  distinct,  notorious,  continuous, 
and  hostile,  under  a  claim  of  right,  incousititeut 
with  the  rights  of  the  true  ovmer. 

Appeal  from  district  court,  £1  Paso 
county. 

Action  oftreRpasBto  try  title  by  T.J. 
Beail,  executor,  and  Frank  Olds  against 
John  EvauH,  Alien  Blocker,  W.  G.  Wurren, 
Peter  Allen,  Charles  Oickenx,  Fred  Haxxnrd, 
tbe  Campbell  Iteal-Eatate  Company,  Al- 
Tord  White,  J.  P.  Cronby.and  W.  S,  Hills. 
Tbe  four  laHt-naraed  defendants  Joined  tbe 
plaintiffs  in  tbe  relief  asked,  and,  from 
a  Judgment  in  favor  of  tbe  other  defend- 
ants, plalntilTs  and  defendants  the  Camp- 
bell Real-E»tate  Company,  White,  Crosby, 
and  Hills  appeal.    Reversed. 

DavUt,  BeHllS  Kemp  and  Batley,  Hunter 
Jt  foster,  for  appellants.  H.  H.  MeUett 
and  Z.  B.  Clardy,  for  appellees. 

CoLLABD.  J.  There  was  error  In  the  court's 
charge  that  the  burden  of  proof  was  up- 
on tbe  plalntitfn  and  defendants  Crosby, 
Hills,  White,  andtheCampbellKeal-KHtnte 
Company,  aud  In  refusing  to  charge  that, 
as  to  title  by  limitation,  the  burden  was 
upon  the  defendants  setting  up  such  title. 
The  HRKignnientH  of  error  upon  these 
qnestions  ought  to  be  snstalned. 

The  pleadings  and  tbe  evidence  placed 
T.208.w.no.26— 60 


an  the  parties  above  named  In  the  posi- 
tion of  plaintiffs  against  defendants  John 
Evans,  Allen  Blocker,  W.  Q.  Warren,  Peter 
Allen,  Charles  Dickens,  and  Fred  Haszard, 
who  pleaded  notgullty  and  the  limltatlOD 
of  10  years.  The  conrt  InKtructed  the  jury 
that  the  burden  of  proof  was  upon  the 
plaintiffs,  T.  J.  Reall,  executor, and  Frank 
Olds,  and  thedefendantstheCampbell Real- 
Estate  Comfiany,  Alvord  White,  J.  F. 
Crosby,  and  W.  S.  Hills,  to  establish,  by  a 
preponderance  of  proof,  the  right  to  re- 
cover againnt  the  other  defendants,  nam- 
ing them.  The  charge  tlieu  proceeds  to 
Instruct  the  jury  that  all  the  parties  bad 
agreed  that  the  title  to  the  land  in  con- 
troversy was  in  the  plaintiffs,  Beall,  exec- 
utor, and  Olds,  and  defendants  the  Camp- 
bell Real-Estate  Company,  White,  Crosby, 
and  Hills,  for  the  Interests  respectively 
claimed  by  each  In  their  pleadings,  aiiless 
the  other  defendants  hud  shown  them- 
selves entitled  to  the  same  under  their 
pleadings  and  proof.  The  jury  were  then 
directed  to  find  for  Beall,  executor.  Olds, 
theCampbellReHl-EstateCompany,  White, 
Crosby,  and  Ullls,  for  the  land  claimed  by 
them  respectively,  unless  they  should  find 
that  the  other  defendants  were  entitled  to 
the  same  under  Instructions  afterwards 
to  be  given.  The  court  then  charged  up- 
on theplea  of  lO-years  llmltatiunset  up  by 
these  defendants,  and  that,  if  the  Jury 
were  satisfied  It  was  established,  they 
were  Instructed  to  find  for  them.  The 
court  also  charged  upon  tbe  title  of  these 
defendants  by  purchase  from  one  Gillett 
by  EvRus.  Beall,  executor,  and  Ulds 
claimed  six  eighths  of  the  land, — block  37 
In  the  city  of  El  Paso, — an  undivided 
Interest.  Crosby  and  Hills  each  claimed 
one  eighth  undivided  interest  In  all  of  the 
block  north  of  the  Ekseqnia  running 
through  It;  and  the  Campbell  Real-Kstate 
Company  and  Alvord  White  each  claimed 
one  eighth  undivided  Interest  In  the  block 
south  of  the  Ecequta,— all  of  them  dis- 
claiming as  to  the  six-elghths  Interest 
claimed  by  Beall,  executor,  anri  Olds,  and 
asking  judgment  by  cross  bill  against  Ev- 
ans and  other  defendants  claiming  with 
bim.  It  was  agreed  that  the  record  title 
to  the  block  was  In  plaintiffs  and  defend- 
ants joining  with  them  in  the  suit  against 
the  other  defendants,  except  so  far  as  the 
same  Is  affected  by  deeds  from  John  H.dil- 
lettto  John  Evans,  and  deeds  from  Evans 
and  others  to  other  parties  to  the  suit; 
but  It  was  stipulated  that  the  agreement 
was  not  to  affect  or  impair  any  rights 
which  defendants  may  set  upanri establish 
under  their  various  pleas  of  the  statute 
of  limitations.  The  charge  of  the  court 
was  erroneous  In  so  far  as  it  put  the  bur- 
den of  proof  upon  the  plaintiffs  and  the  de- 
fendants Joining  with  them  In  the  suit 
against  the  other  defendants.  On  this 
plea  the  uuvn  was  upon  the  defendants 
pleading  It.  The  charge  nowhere  relieved 
plaintiffs  of  this  burden.  The  testimony 
was  uncertain  and  conflicting  upon  the 
issue  of  limitation,  and  required  a  verdict 
to  ascertain  Its  effect.  The  verdict  wasfor 
defendants  pleading  limitation,  and,  for 
noght  that  appears,  It  turned  upon  the 
lostructions  upon  the  burden  of  proof. 
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A  charge  was  asked  by  appellantR  which 
was  intended  tc  correct  the  error,  an  fol- 
lows: *'Tbe  burden  of  proof  iu  this  case 
as  to  their  title  and  limitation  is  on  the 
defendant  Evans  and  those  claiminir  with 
blin  by  limitation. and  you  will  not  find  in 
favor  of  Evans  or  said  defendants  unless 
the  proof  preponderates  in  favor  of  said 
Evans  and  said  defendants,  under  the  gen- 
eral Instructions  Klven  hlni."  Thia  in- 
Htrnction  Is  not  accurate,  as  the  burden 
of  proof  was  upon  appellants  as  to  appel- 
lees' title  other  than  Utuitation;  but  it 
was  sufficient  to  call  the  attention  of  the 
court  to  the  necessity  of  shiftinf;  the  bur- 
den to  appellees  upon  their  plea  of  llniitu- 
tion.  The  error  coniplRJned  of  is  reversi- 
ble. CunuiuKhani  v.  Frandtzen,  2G  Tex. 
S4;  Clark  v.  IJliis,  07  Tex.  149,  2  U.  W.Rep. 
856. 

The  court  instructed  the  Jury  that  if 
William  Pierson  re-entered  and  took  pos- 
session of  any  part  of  said  land  by  and 
through  his  tenants,  Mrs.  Scuttens,  Wes- 
ley Owens,  or  any  other  tenant,  then  lim- 
itation would  ceaHe  to  run  in  favor  of  de- 
fendants to  all  tiie  land  not  actnally  occu- 
pied, or  cultivated,  used,  or  enjoyed,  and 
defendants'  possession  would  be  broken 
as  to  ail  the  land  not  so  occupied  and  en- 
joyed. This  charge  cannot  be  approved. 
There  was  evidence  tendinit  to  show  that 
Pierson  put  parties  in  possession  of  the 
land  as  iiis  tenants.  This  would  interrupt 
the  constructive  possession  of  Evans  to 
all  the  land  not  in  actual  possession,  if  he 
(Pierson)  had  a  title  theieto  superior  to 
the  title  of  Evans,  because  the  superior 
title  draws  to  it  the  constructive  posses- 
sion, when  there  is  actual  pusaession  un- 
der It.  This  poHsesHion  under  the  supe- 
rior title  would  not  be  defeated  by  mere 
enjoyment.  The  error  in  tliechurge result- 
ed doubtless  from  oversight  in  the  use  nf 
the  disjunctive  "or,"  Instead  of  the  copu- 
lative "and."  Possession  under  a  junior 
or  inferior  title,  to  defeat  that  of  the 
superior  title,  must  be  actual,  and  only 
such  part  of  the  premises  as  is  in  actual 
possession  can  be  claimed  by  it.  Parker 
V.  liuines,  65  Tex.  601!. 

Tbecharge  of  the  court  upon  the  charac- 
ter of  possession  required  to  sustain  the 
plea  of  limitation  was  not  as  full  as  it 
should  have  been.  To  set  the  statute  in 
motion  under  the  10-years  llmltallon.  It 
muHt  be  visible,  distinct,  notorious,  con- 
tinued, and  hostile;  it  must  be  an  actual, 
visible  appropriation  of  the  land,  under 
claim  of  rii^lit  Inconsistent  with  the  rights 
of  the  trun  owner,  and  must  disseise  the 
owner.  When  lioiltation  is  set  up  hy  one 
tenau  t  in  com  mon  against  another,  it  m  ust 
not  only  amount  to  an  ouster  of  the 
other  joint  tenant,  but  it  must  be  of  such 
a  character,  and  under  such  claim,  as 
will  give  notice  to  him  of  the  intention 
to  claim  the  whole.  Mhoon  v.  Cain,  77 
Tex.  310,  14  S.  W.  Rep.  24;  Craig  v.  Cart- 
Wright,  Or>  Tex.  421-4S4;  Bracken  v.  Jones, 
63  Tex.  IKO;  Satterwblte  v.  Rosser.  01 
Tex.  ni>-172:  Word  v.  Drouthett,  44  Tex. 
373:  Moody  v.  Butler.  63  Tex.  213.  Weare 
of  opinion  that  the  judgment  of  the  court 
below  sliould  be  revsrsed,  and  the  cause 
remanded :  and  it  Is  so  ordered. 


Seelb  et  al.  v.  Statb  ex  rel.  Robtbkb. 
(Court  of  CMl  AppeaU  oj  Texat.    Nov.  38, 

vm.) 

Writ  cr  Prohibition — Jdrisdiotiox  of  Diariucr 

COOBT. 

Since  the  present  constitution,  wbicb  la 
followed  by  the  acts  of  the  legislature.  In  confa<- 
riiiK  jurisdiclion  on  the  district  courts  gives  them 
power  to  issue  only  "writs  of  balieas  corjpua  in 
felouy  cases,  mandamus,  injunction,  certiorari, 
and  all  writs  necessary  to  enforce  their  jurisdic- 
tion," without  giving  them  supervisory  control 
and  jarisdiction  over  inferior  tribunals,  ns  was 
given  by  the  prior  constitutions,  and  since  th^ 
can  only  exercise  such  jurisdiction  as  ia  con- 
ferred upon  tbem  by_  statute,  a  district  conrt  has 
no  jurisdictiou  to  issue  a  writ  of  prohibition 
against  proceedings  in  a  justice's  court. 

Appeal  from  district  court,  Comal  coun- 
t.v. 

Petition  by  the  state  on  the  relation  of 
B.  Roether  against  Herman  Heele  and  an- 
other for  a  writ  of  prohibition.  The  writ 
was  granted,  and  respondents  appeal. 
Reversed. 

Jolia  IrelHtirt  and  IV.  R.  Keal,  for  appel- 
lants.   J.  D.  Owim,  for  appellee. 

FiBURR,  C.  J.  This  is  a  prohibition  suit, 
brought  in  the  district  court  of  Comal 
county,  wherein  an  original  proceedins  to 
annul  a  judgment  rendered  by  the  justice's 
court  was  prohibited  on  "the  ground  of 
want  of  juriHdictiou  of  the  justice's  court 
to  grant  such  relief."  The  justice  of  the 
peace  before  whom  the  proceedings  were 
pending,  and  the  plaintiff  in  the  proceed- 
ing to  annul  the  judgment  of  the  justice's 
court,  were  defendants,  and  they  answered 
by  general  and  special  exceptions  to  th« 
Butticiency  of  the  petition,  and  by  plea  to 
the  jurisdiction  of  the  district  court  to 
grunt  the  extraordiuary  writ  of  prohibi- 
tion, and  by  general  denial.  On  a  final 
hearing  the  writ  of  prohibition  was  per- 
petuated, and  the  respondents  have  ap- 
pealed therefrom  to  this  court. 

The  only  question  that  we  decide  Is: 
Hud  the  district  court.  In  1888.  jurisdic- 
tion to  grant  and  perpetuntn  a  writ  of 
lirohibition  against  proceedings  about  to 
be  had  In  the  justice's  court?  Prohibition 
acts  directly  upon  tlie  court,  and  is  a  com- 
mon-law writ  that  lies  only  when  the 
matter  to  be  prohibited  Is  judicial  in  na- 
ture. It  Is  preventive  in  character,  and  Is 
ordinarily  at  common  law  used  to  prevent 
a  court  of  inferior  powers  from  usurping 
Its  jurisdiction  in  souie  judicial  matter. 
It  is  issued  by  a  court  of  superior  Jurisdic- 
tion to  one  that  Is  Inferior.  Tbia  uerea- 
eariiy  requires  an  lovestigation  Into  the 
jurisdiction  of  the  court  that  issues  the 
writ,  and  of  that  against  which  it  is  di- 
rected, in  order  to  determine  if  it  will  He. 
If  the  court  against  which  the  writ  is  di- 
rected is  free  and  Independent  of  any  su- 
pervisory cimtrol  of  the  tribunal  of  supe- 
rior jurisdlcthm,  and  is,  within  the  limits 
of  Its  Jurisdiction,  general,  in  the  sense  that 
It  has  the  power  to  hear  and  detrrmine 
the  subjects  of  its  jurisdiction  In  its  own 
way,  then  the  writ  would  not  lie,  unless 
the  law  that  created  the  superior  tribunal 
conferred  upon  It  the  power  to  issue  the 
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writ.  Every  roort  witbin  tble  state  Jarle- 
dictlon  that  has  the  pniver  to  bear  and 
determine  Judicial  contruversles  Is  general 
In  its  Jurisdic-tiun  over  the  subjects  that 
they  bavp  cognizance  ut  by  the  law  of 
their  creation ;  but  all  such  courts  are  also 
of  special  Jurisdiction,  in  the  sense  that 
they  cannot  liear  and  determine  subjects 
of  controversy  that  are  not  embraced  In 
tile  written  law  that  creates  and  defines 
their  powers.  To  the  written  law  alone 
they  lool(  to  ascertain  when  they  have  the 
power  to  hear  and  determine,  nnd  when 
thetrjurlsdlction  is  prescribed  It  Is  relieved 
of  all  other.  With  us  theKe  principles  of 
law  apply  as  well  to  JastlceR' courts  nn 
tbey  do  to  tlie  district  courts.  There  is 
no  inlierent  power  in  the  district  court, 
by  virtue  of  Its  law  and  equity  Jurisdic- 
tion, to  issue  all  writs  that  were  known 
to  common  law  and  equity  practice. for,  if 
8ucb  was  the  rule,  it  would  permit  the 
court  to  exercise  a  Jurisdiction  1o  meet  the 
exiRencles  of  each  case,  and  would  relieve 
it  from  the  application  of  the  principle 
that  U  well  settled  with  us  that  it  cannot 
exceed  the  power  conferred  in  the  law 
that  created  it,  and  that  these  powers  ex- 
clude the  right  to  exercise  others.  The 
present  constitution,  as  it  existed  when 
the  writ  of  prohibition  in  this  cause  was 
issue-J  and  perpetuated,  in  conferring  ]a- 
riKdietiou  upon  the  district  courts,  among 
other  things,  says:  "Said  courts  and  the 
Judges  thereof  shaii  have  power  to  issue 
writs  of  Iiabeus  corjius  in  felony  cases, 
tniintlatnus,  injunction',  certiorari,  and  all 
writs  necessary  to  enforce  their  Jurisdic- 
tion. "^  The  acta  of  the  legislature  on 
the  subject  of  the  Jurisdiction  of  the  dis- 
trict courts  in  this  respect  follow  the  con- 
stitution. Neither  by  the  constitution 
nor  by  legislation  thereunder  is  a  i»uper- 
vlsory  control  and  Jurisdiction  given  to 
the  district  courts  over  justicPH'  co'irts  or 
other  Inferior  tribunals,  as  was  given  by 
the  conHtltutlon  of  1845  and  that  of  18G9. 
Tbe  provision  of  the  constitution  quoted 
is  all  that  has  any  bearing  upon  tbe  ques- 
tion l)efore  us.  It  is  apparent  that  the 
omission  from  tbe  present  constitution  of 
that  provinion  of  the  constitution  ot  1845 
and  ISCO  that  conferred  upon  the  district 
court  u  supervisory  control  and  Jurlndlc- 
tlon  over  inferior  courts  Is  equivalent  to 
a  legislative  declaration  that  such  Juris- 
diction shall  not  exist.  It  is  furtiier  ap- 
parent that  the  writ  issued  In  tbis  ease 
was  not  in  furtherance  of  the  Jurisdiction 
of  tbe  district  court  as  necessary  to  tbe 
enforcement  of  its  Jasrisdlctlon,  as  the 
Judicial  matter  sought  to  be  prohibited 
was  pending  in  another  tribunal  of  equal 
dignity  with  that  of  the  district  court,  In 
■o  far  as  its  JurlsdiLtion  extended  over 
Bubjccta  of  which  it  had  cognizance.  If 
the  provision  of  the  constitution  in  ques- 
tion had  included  prohibition  as  it  did  in- 
junction and  other  named  writs,  it  would 
bave  been  within  the  Jurisdiction  of  tbe 
district  court  to  have  ixsued  such  writs  In 
ail  cases  that  were  permitted  under  the 
principles  ami  usages  of  common-law  and 
equity  practice,  as  is  illustrated  by  the 
construction  of  tbe  law  io   question  In 


tbe  case  of  County  ot  Anderson  v.  Ken- 
nedy, 58  Tex.  621.  We  And  no  provision  in 
the  law  that  conferred  upon  the  district 
court  tbe  power  to  issue  tbe  writ  of  pro- 
hibition. Such  being  tbe  case,  we  re- 
verse the  Judgment  of  the  court  below, 
wltb  instructloua  to  dismiss  tlie  cose. 


'Arts.  I8L 


WoMACK    ▼.  SLAUB. 

(Court  of  doll  Appeal*  of  Texas.    Deo,  IS, 
1893.) 

TBBSPABS  to  TBT  TlTLS— SOFFICIESOr  OF  EVI- 
DENCE. 

In  an  action  to  recover  Lnnd,  it  appeared 
that  It  Tvaa  formerly  owned  in  common  by  plain- 
tiff and  her  sister  B.;  that  B.,  by  deed  dated 
April,  1S79,  conveyed  to  plaintiff  her  nndivided 
one-half  interest  in  the  land;  that  plaintiff,  by 
deed  dated  August,  ISSU,  purporting  to  l>e  a 
dee<l  of  partition,  conveyed  to  B.  all  her  intermit 
in  the  same  land;  that  at  the  trial  there  was  on- 
ly in  evidence  these  two  deeds,  and  a  deed  from 
B.  to  defendant,  conveyinc  tlie  same  premises. 
Held,  that  the  deed  of  August,  1S80,  imez- 
plained,  was  too  iod«€Dite  to  sustain  a  judgment 
tor  defendant. 

Error  from  district  court,  Panola  coan- 
ty:  W.  J.  UuAHAM.  Judge. 

Action  by  F.udora  F.  Woniacic  against 
Birhard  Slade,  Jr.,  to  reco vrr  possession  ot 
land.  From  a  Judgment  for  defendant, 
plaintiff  appeals,    lieversed. 

H.  N.  NelsoD  and  T.  T.  Youog,  tor  plaln- 
tllT  in  error.  A.  J.  Booty, lor  defendant  In 
error. 

Pleasants,  J.  This  suit  was  instituted 
by  the  plaintiff  in  error  against  defendant 
in  error  to  recover  2S3  acres  of  land  for- 
merly owned  in  common  by  plaintiff  and 
her  sister,  Mrs.  MIra  O.  Brady,  the  ven- 
dor of  the  defendant.  The  defendant 
pleaded  notgutlty.nnd,  specially,  that  the 
land  in  controversy  wos  purcbnscd  by 
him  from  Mrs.  Brady  and  ber  hnsbaud, 
to  whom  tlie  land  was  conveyed,  as  he 
alleged,  by  plaintiff,  by  deed  bearing  date 
August  17, 1880.  Defendant  furtlieralleged 
that  the  land  in  controversy,  with  other 
lands,  was  owned  in  common,  prior  to 
the  7th  day  of  April,  A.  D.  1879,  by  the 
plaintiff  and  ber  said  sifter,  Mrs.  Brady, 
and  on  that  day  Mrs.  Brady,  Joined  by 
ber  husband,  conveyed  her  undivided  half 
of  the  lands  in  controversy,  together  wltb 
other  lands,  to  tbe  plaintiff.  In  considera- 
tion of  certain  property  and  the  promisso- 
ry notes  of  plaintiCf;  and  thatsubsequent- 
ly,  to  wit,  on  the  17tb  day  of  August,  A. 
D.  1S80,  the  plaintiff  not  being  able  to 
make  payment  of  her  notes,  It  was  agreed 
between  Mrs.  Brady  aud  her  huRbnnd  and 
the  plnlntlH  that  tbe  notes  of  plaintiff, 
executed  as  aforesaid,  should  be  surren- 
deretl  to  iter,  and  in  consideration  thereof 
plaintiff  should  execute  aud  deliver  to  Mrs. 
Brady  the  deed  aforesaid,  under  which  de- 
fendant asserted  title  to  tbe  land  in  con- 
troversy. Defendant  pleaded  that  he  was 
an  innocent  purchaser,  and  that  be  was  a 
tenant  In  good  fulth.  and  alleged  the  erec- 
tion upon  the  lands  of  valuable  improve- 
ments, and  set  out  their  value,  and  be 
Grayed  that  if  tbe  deed  ot  August  17, 1880, 
e  held  invalid,  and  that  defendant  bad 
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no  title  to  the  lands  In  eontroveray  undpr 
the  aarae,  that  the  deed  from  Mrs.  Brady 
and  bar  husliand  bearing  date  the  7th  day 
of  April,  1879,  be  canceled,  and  that  tbe 
lands  thereby  conveyed,  IncludlnR  the 
lands  in  controversy  in  this  salt,  be  de- 
clared tbe  Joint  property  of  tbe  plaintilT 
and  her  siater,  Mn.  Brady,  and  that  de- 
fendant be  Hubrugated  to  tliHrt>2lifR  of 
Mrs.  Brady,  and  the  lands  partitioned, 
and  the  lands  claimed  and  occupied  by  de- 
fendant t>e  set  aside  to  bini,  If  consistent 
tvlth  rlKht  and  equity  to  other  tenants  in 
'jommon;  otherwiHe,  that  Maid  Innds  he 
sold,  and  the  proceeds  of  sale  equitably  dl- 
rided,  allovrlDK  defendant  the  value  of 
his  ImprovenientH.  To  this  answer  plain- 
tiff replied,  denying  all  the  allegations, 
And  averring  that  tbe  vonHlderatioa  of  the 
iandd  conveyeii  bj*  the  deed  of  April7, 1S79, 
was  fully  paid,  and  setting  ont  at  length 
the  transactions  between  tbe  plaintiff 
and  her  sister  relative  to  the  purchase  and 
payment  of  Mrs.  Brady's  half  Interest  in 
tbe  lands  described  in  said  deed  of  April  7, 
1870.  To  this  supplenientiil  petition,  de- 
fendant filed  supplemental  answer,  the 
averments  of  which  need  not  be  ^ven. 
The  case  was  tried  by  the  Judge,  a  Jury 
being  waived,  and  judgment  rendered  that 
the  plaintiff  take  nothing  by  her  snit,  and 
that  the  defendant  go  hence  with  biscosts. 
Motion  tor  new  trial  having  been  over- 
mled,  plaintiff,  in  open  court,  gave  notice 
of  appeal:  and  leave  was  granted  by  the 
court  to  prepare  and  fllo  statement  of  facts 
within  10  days  from  adjournment  of  the 
court.  The  statement  of  facts  shows 
that  no  evidence  was  ofTered  by  either  par- 
ty, save  the  two  deeds  above  mentioned, 
and  the  deed  to  defendant  from  Mrs.  Bra- 
dy and  busband,  bearing  date  December 
16, 1880,  Mud  conveying  tbe  land  sued  for. 
Tbe  deed  of  August  17, 1880,  from  plaintm 
to  her  sister,  Mrs.  Brady,  is,  with  the  ex- 
ception of  tbe  field  notes,  in  these  words: 
"The  state  of  Texas,  county  of  Panola. 
Know  all  men  by  these  prcoents,  that  Ku- 
dora  F.  Womack  is  a  citlien  of  snld  coun- 
ty and  state,  has  this  day  transferred  and 
relinquished  to  William  Brady  and  Mlru 
Brady,  bis  wife,  all  of  that  part  of  my  In- 
terest in  two  tracts  of  lands,  as  dt.'xi  rlbed 
below.  Said  land  is  property  we  Inherit- 
ed from  our  father's  estate,  F.  B.  Hall, 
dec'd;  this  deed  being  a  partition  of 
Joint  lands  of  E.  F.  Womack  and  Mlra 
Brady.  Said  land  Is  lying  and  being,  Pa- 
nola county,  Texas,  on  east  side  nf  Sa- 
bine river,  and  on  Stout's  Mill  creek;  Ist 
tract  containing  five  hundred  and  fifty- 
two  acres  of  the  George  Gallaspe  survey; 
2nd  tract  of  sixty-eight  acres  land,  of  the 
John  Cotton  survey.  Also  a  third  tract, 
of  one  hundred  and  eighty  Ave  acres,  of 
the  Tarpley  survey.  To  have  and  to 
hold  tbe  isame,  to  the  same  legatees,  their 
heirs  and  assigns,  forever,  against  myself, 
my  heirs,  assigns,  executors,  and  admin- 
istrators, and  against  all  persons  claim- 
ing under  me.  Given  under  my  hand  and 
seal,  this  August  17th,  1880.  Eudori  F. 
Womack."  The  deed  from  Mrs.  Brady 
to  plaintiff,  of  April  7,  1^79,  conveyed  Mrs. 
Brady's  title,  an  undivided  one-half  inter- 
est, In  the  very  lands  conveyed  by  tbe 
deed  from  plaintin  to  Mrs.  Brady,  of  date 


August  17,1880;  and,  when  said  deed  was 
offered  In  evidence  by  defendant,  plaintiR, 
among  otherobjections,  objected  to  its  in- 
troduction because  it  purported  to  t>e  a 
deed  of  partition  of  lands  which  the  evi- 
dence before  the  court  showed  to  be  tbe 
several  and  sole  property  of  the  vendor, 
and  not  property  owued  In  common  by 
the  vendor  and  vendee;  bat  no  bill  of  ex- 
ceptions seems  to  have  been  taken  to  the 
ruling  of  the  court  disallowing  tbe  plaiu- 
tilf's  objections,  and  permitting  tbe  deed 
to  be  read  in  evidence. 

The  sole  question  presented  for  our  deci- 
sion is,  was  the  evidence  tiefore  the  court, 
as  presented  In  the  statement  of  taits 
prepared  i)y  the  Judge  of  the  court  him- 
self,— the  parties  hariiig  failed  to  ngree  to 
a  statement. — sutflcieut  to  sustain  the 
Judgment  rendered  for  the  defendant? 
And  we  are  of  tlie  opinion  that  the  evi- 
dence is  inautficieiit,  and  that  the  deed  of 
August  17,  18vS0,  to  Mrs.  Brady,  unex- 
plained and  unsupporte«i  by  extraneous 
evidence,  is  too  Indefinite  and  uncertain  t.> 
defeat  the  plaintiff's  titln,  conveyed  by 
deed  (rom  Mrs.  Brady  of  date  the  Tth  day 
of  April,  1H79.  We  therefore  reverse  the 
Judgment,  and  remand  the  en  use  tor  an- 
other trial,  with  leave  to  the  defendant  to 
show,  if  he  can,  upon  proper  nvernients 
and  proof,  the  purpose  and  intention  of 
the  parties  to  the  deed  of  August  17. 1880. 


Clat  et  al.  v.  Gaoe  et  al. 
{Court  ef  CiivU  Appeals  of  Texas.    Dec  90, 

WARsnovsa    Rkcbipt8  —  Loss  —  Recotekt   or 
OooDs — IxDEMNrrY  Bonos — Rioars  or  Tbaxs- 

rSKEE. 

1.  Where  a.  receipt  for  cotton,  issupd  b^  the 
proprietor  of  a  cotton  yard,  is  lost,  tbe  owner  of 
tiiic&  rocc-ipt  is  entitled  to  the  cotton  witliout  first 
indeninifS-iiig  tlie  proprietor  asniiisit  any  clain> 
which  uiigUt  thereafter  be  made  by  the  finder  or 
bolder  of  such  receipt. 

2.  A  rect'ipt  for  cotton,  Issned  by  the  pro- 
prietor of  a  cotton  yard,  has  not  that  qnnlity  of 
negotiable  paper  wliicti  enables  a  bona  fide  hold- 
er to  recover  though  the  owner  has  not  parted 
with  his  title. 

3.  The  assignee  of  a  receipt  issued  by  the 
proprietor  of  a  cotton  yard  may  sue  for  the  cot- 
ton represented  thereby. 

Appeal  from  Hill  county  court;  J.  O 
Ab.nky,  .Judge. 

Action  by  Clay  &  Browne  against  Gage 
&  Wood  for  tbe  conversion  of  certain 
bales  of  cotton.  From  a  judgment  for  de> 
fendant.s,  plaintiffs  appeal.    Reversed. 

MvKinnon  &  Carlton,  lor  appellants. 
Smith  &  IV ear  and  Weat  &  McGuwa.tor 
appellees. 

Stv:phi<;.vs,  J.  Conclusions  of  fact:  la 
the  months  of  September,  October,  and 
November.  18S9,  appellees,  Uage  &  Wood, 
were  engaged  In  keeping  a  cotton  yard  in 
tbe  town  of  Hillsboro.  Appellants, 
through  their  agent,  A.  S.  Johnson,  were 
engaged  at  the  same  time  and  place  in 
buying  c.otton.  It  was  the  custom  of  ap- 
pellees, in  tbe  transaction  of  their  busi- 
ness, when  a  bale  of  cotton  was  left  In 
their  care,  to  issiie  to  the  owner  a  receipt, 
called  a  "ticket,"  of  substantially  the fol- 
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lowing  tenor:  "Received  of  •  *  •  une 
baleof  cotton  tor  account  ot[DOn)eot  own- 
er,] deliverable  to  bearer  on  return  of 
this  certificate  and  payment  of  cliargea. 
Kislce  of  fire  excepted."  Upon  this  receipt 
were  indorsed  the  weight  and  price,  and 
also  the  number  raarlced  upon  the  bale  of 
cotton.  In  the  latter  part  of  September 
of  tbatyear,  appellaiitH,  through  tlielr  aaid 
agent,  purchased  of  Ktn)ud  &  Yerby,  who 
beld  tlie  receipts  of  Uage  &  Wood  in  the 
usual  form,  nine  certain  bales  of  cotton, 
which  were  transferred  and  delivered  by 
a  delivery  of  the  receipts  given  fur  tlie 
nine  bales  of  cotton.  Thereafter  these  re- 
ceipts were  lost,  according  to  the  positive 
testinuiny  of  their  said  agent,  which  was 
not  contradicted  by  any  other  testimony 
Introduced  on  the  trial  of  this  cause, 
tliough  the  court  found  in  his  conclusions 
uf  fact  tbat  the  loss  of  these  receipts  was 
not  shown.  Upon  discovering  that  he 
was  short  the  nine  tickets,  appellants' 
agent  promptly  notified  appellees  ol  this 
fact,  and  demanded  the  possession  of  the 
Dine  bales  of  cotton,  marlting  each  of  them 
in  red  tnli,  and  furnishing  to  appellees  a 
memoiandumof  the  numbers  of  said  bales 
of  cotton,  and  protesting  against  their 
shipping  or  otherwise  disposing  of  them. 
Appellees  refused  to  comply  with  the  de- 
mands of  appellants,  unless  they  would 
produce  the  tickets,  or  give  an  iudennilty 
bond  against  tutare  liability,  which  ap- 
pellnnts  failed  to  do.  Tliereatter  appellees 
shipped  ordelivered  one  of  these  nine  bales, 
No.  2,099,  to  some  unknown  person,  in  ex- 
change for  one  of  the  alleged  lost  tickets. 
The  testimony  of  appellees  tended  to  cor- 
roborate, rather  than  contradict,  that  of 
appellants'  agent  In  reference  to  his  select- 
ing, marking,  and  demanding  the  nine 
bales  of  cotton  prior  to  any  disposition  of 
the  No.  2.999,  though  the  court,  in  the 
conclusions  of  fact,  found  that  this  num- 
ber was  shlpiied  out  in  good  faith  In  due 
course  of  business.  This  demand  is  al- 
leged by  appellants  to  have  been  made  on 
the  4tb  of  November  of  the  year  1880,  and 
the  proof  shows  that  It  was  made  on  or 
before  that  time.  It  was  proven  that  the 
market  value  of  the  cotton  at  about  tbat 
date  and  subsequently  was  9J4  cents  per 
pound,  and  that  the  several  bales  were  of 
the  weights  alleged  in  plaintiffs'  petition. 
Appellants  sued  for  the  cotton  or  its 
value,  and  seem  to  have  seized  and  re- 
plevied all  the  bales  except  No.  2,099, 
tliough  the  record  <loes  not  contain  any 
of  the  sequestration  proceedings.  Judg- 
ment was  rendered  against  appellants  as 
to  bale  No.  2,909,  and  the  costs  of  the  suit; 
and  in  their  fuvor  for  the  othnr  bales,  con- 
ditloned  upon  their  executing  to  appellees 
an  indemnity  bond  In  the  sum  of  f  500,  to 
be  approved  by  the  clerk  of  the  court, 
within  60  days,  and,  npon  their  failure  to 
do  so,  that  they  take  nothing  by  their 
suit,  and  tbat  appellees  recover  against 
Them  and  the  anrettes  on  their  replevy 
bond  the  sum  of  f400,  the  value  of  said 
cotton,  and  the  costs  of  «uit;  from  which 
Judgment  this  appeal  ia  prosecuted. 

Conclosiona  of  lu w :  If  the  principles  of 
negotiable  instruments  should  be  deemed 
entirely  applicable  to  the  receipts  issued  by 
appellees  in  the  form  set  fortb  In  the  con- 


clusions of  fact,  the  Judgment,  In  an  far  as 
It  conditioned  a  recovery  by  the  appel- 
lants on  the  execution  of  an  indemnity 
bond,  should  be  sustained.  Daniel,  Neg. 
Inst.  §  14^0.  This  rule  results  fr:>m  tbat 
quality  of  negotiable  paper  which  enables 
the  holder  In  due  course  of  trade  to  re- 
cover opon  it.  though  his  title  be  derived 
from  the  finder  of  lost  paper,  or  from  oiie 
who  has  stolen  it.  Where  the  maker  runs 
no  risk  of  a  second  payment,  the  rule  has 
no  application.  Id.  }§  1481-1485.  The  re- 
ceipt in  question  is  essentially  a  ware- 
houseman's receipt,  and  Is  also  analogous 
to  a  bill  of  lading  of  a  common  carrier,  in 
form  negotiable.  It  is  held  by  the  su- 
preme court  of  the  United  States,  even  un- 
der statutes  which  declare  bills  of  lading 
to  be  negotiable  by  indorsements  and  de- 
livery, that,  Inasniacb  aa  they  represent 
goods,  and  not  money.  In  case  they  should 
be  lost  or  stolen,  a  booa  ttde  holder,  who 
derives  his  title  from  a  finder  or  a  thief, 
could  not  recover,  as  in  case  of  negotiable 

gaper  under  thelaw  merchant.  Any  other 
oldlng  would  place  the  symbol  upon  a 
better  footing  than  the  thing  represented, 
it  being  well  settled  that  title  to  personal 
property  cannot  be  derived  from  one  who 
has  found  it,  or  stolen  it  from  the  owner. 
It  follows  that  the  cotton  receipts  in 
question  are  not  clothed  by  the  la  w  with 
that  sai>erior  quality  of  negotiable  papn* 
which  enables  a  bnuA  ttde  holder  to  re- 
cover, though  the  ownor  baa  not  parted 
with  his  title.  The  reason  for  the  rule, 
therefore,  which  requires  indemnity  from 
the  loser  as  a  condition  precedent  to  re- 
covery does  not  exist  in  this  case.  The 
true  owner  might,  throagb  bis  negligence 
or  rarelessnesM,  >>e  estoppe<l  from  assert- 
ing his  title  against  one  holding  from  the 
finder  or  the  thief,  but  no  sucii  case  is  here 
presented.  Shaw  v.  Railway  Co.,  101  U.  8. 
tffl;  Friedlander  v.  Railway  Co.,  130  U.  8. 
416.9  iSnp.  Ct.  Rep.  a70;  Hutcb.  Carr.  (2d 
Ed.)  S  120.  It  Is  settled  in  this  state  that 
the  owner  of  property  held  by  a  ba<lee 
may  sue  to  recover  it  from  the  bailee, 
though  not  n  party  to  the  contract  of 
bailment.  Roberts  v.  Yarboro,  41  Tex.  453; 
Nelson  ▼.  King.  25  Tex.  663.  We  conclude 
that  the  Judgment  must  be  reversed,  and 
here  rendered  in  favor  of  appellants  for 
the  nine  bales  of  cotton,  or  the  value  of 
each,  with  lawful  interest  from  November 
4,1H87,  and  for  costH.  If  the  records  below 
show  that  appellants  have  already  ac- 
quired the  posscHEiion  by  replevy  bond  of 
any  part  of  said  cotton,  that  will  operate 
a  satisfaction  pro  tanto  of  this  Judgment. 


Batbs  y.  Van  Pblt. 

(Court  of  CiuU,  Appeal*  of  Texat.   Oct  S8, 

1892.) 

Neckssabt  Parties— Plea,  to  JtJBisoiCTiON. 

1.  The  complaint  allpged  that  defendant  hs4 
obstructed  the  way  to  plaintiff's  premises  bj  dig- 
ging two  ditches,  and  prayed  that  he  be  com- 
pelled to  fill  Uiem  up.  Defendant,  by  plea  in 
abatement,  answered  that  the  ditches  were  dnc 
by  an  irrigation  company,  of  wliich  he  was  pres- 
dent;  but  no  order  was  made,  maXing  the  oom- 
panr  a  party  defendant.     Udd,  that  the  fads 
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wt  up  In  tbe  plea  in  abatement  showed  that  the 
Irrigation  company  was  a  neccsmtT  partjr,  and 
that  a  judgmeut  ordering  defendant  to  fill  up 
and  destroy  the  ditches  was  erroneous. 

2.  Where  there  is  no  :ille);ation  that  the 
amount  claimed  was  fraudulently  stated,  to  ob- 
tain jurisdiction,  and  no  findiiii;  to  sustain  such 
allegation,  a  plea  to  the  Jiirisdiction  will  not  be 
auxtained.  Ratigan  r.  Uolloway,  6  S.  W.  B^. 
785,  60  Tex.  408,  foUowed. 

Appeal  frum  diotrict  coart,  Zavalla  coun- 
ty. 

Action  by  W.  W.  Van  Pelt  asalnst  E.  A. 
Bates  for  dainaf^es  to  plaintiH'H  land. 
From  n  ]u(lKinent  for  plaintiff,  defendant 
appoals.    Reversed. 

At.  L.  Moody,  J  oho  J.  Beaver,  and  A.  A. 
DIhI,  for  appellant. 

CoLLARD,  J.  Tbe  appellee,  W.  W.Van  Pelt, 
brought  this  snit  April  20, 18S9,  In  the  dis- 
trict court,  aeainst  the  appellant,  E.  A. 
Bates,  fur  damageH  to  bis  homestead,— one 
acre  of  ground,  75  vnras  square, —front- 
ing in  Garden  street,  alleged  to  be  a  pub- 
lic street  of  the  town  of  Butesvllle,  in  Za- 
valla  county.  The  petition  shows  that 
plaintiff  has  but  one  wiiy  to  and  from  his 
premises,  by  Garden  street,  on  the  east, 
and  that  defendant  obstructed  this  way 
by  digging  two  ditches,— one  in  the  street 
next  to  bis  lot,  and  one  across  tbe  street 
near  the  southeast  corner  of  tbe  same, — 
both  connecting  with  the  "mother  ditch," 
on  the  north.  Plaintiff  asks  fur  $G00  ac- 
tual damages  and  91,000  exemplary  dam- 
ages, and  prays  that  delendant  be  com- 
pelled to  fill  up  the  ditches  and  open  the 
street.  Defendant  answered  by  plea  In 
abatement,— that  the  ditches  were  con- 
structed by  authority  of  the  Comanche  Ir- 
rigation Company,  a  private  corp  iration, 
incorporated  12th February, I876,and  that 
the  ditches  were  for  legitimate  purposes 
of  irrigation,  under  the  charter,  and  are 
the  property  of  the  company;  that  the 
corporation  Is  still  in  existence;  that  Its 
business  is  required  to  be  conducted  by  its 
president  and  board  of  directors;  that  de- 
fendant is,  and  at  the  time  of  the  Institu- 
tion of  the  suit  was,  president  of  the  com- 
pany, whose  principal  otiice,  by  its  char- 
ter, Is  at  Uvalde,  Tex. ,  that  if  plaintiff  has 
been  damaged,  as  alleged.  It  was  caused 
by  the  company,  and  not  b.v  the  defend- 
ant, who  Is  not  liable  in  his  individual 
capacity;  and  he  asks  to  be  dismissed 
with  his  costs.  There  was  no  order  mak- 
ing the  irrigation  company  n  party  de- 
fendant, nor  was  there  any  order  in  rela- 
tion to  tbe  plea  In  abatement,  except  to 
overrule  tbe  plaintiff's  exceptions  thereto. 
Tbe  evidence  showed  that  the  ditches  were 
dug  for  tbe  Irrigation  company,  as  al- 
leged by  defendant, and  were  the  property 
of  the  company.  The  verdict  of  thejnry 
was  for  plaintiff  for  $100  actual  damages, 
and  "that  the  ditches  complained  of  in 
plaintiff's  petition  be  destroyed."  Judg- 
ment lullowed  for  plaintlR  for  bis  dam- 
ages, and  that  the  ditches  complained  of 
be  tilled  up  and  destroyed,  and,  unless 
this  is  done  by  the  defendant  In  20  days 
after  adjournment  of  the  court,  the  clerk 
is  ordered  to  Issue  a  writ  to  the  sheriff  re- 
quiring him  todoso.   Defendant  appealed. 

Appellant  Insists  that  the  Judgment  of 
the  court  below   la  unauthorized,  becanse 


it  requires  defendant  to  fill  up  tbe  ditcbes 
and  remove  obstructions  over  wbicb  be 
has  no  control  or  ownership.  We  tbiok, 
in  this  respect,  the  Judgment  went  too 
far,  and  was  erroneous  in  this  respect.  It 
is  true  defendant  would  be  personally  liable 
In  damages  for  tbe  wrong  comroltteil  by 
him,  and  he  could  not  defend  tbe  wrong 
by  showing  that  he  was  acting  for  and  at 
the  Instance  of  the  irrigation  company. 
Both  would  be  liable  for  any  tort  commit- 
ted by  htm  as  Its  agent,  and  the  action 
could  be  maintained  against  each,  nepa- 
rate'.y  or  Jointly.  Cooley,  Torts,  133;  1 
Beach,  Priv.  Corp.  J  253;  Railway  Co.  v. 
Mackney.  H3  Tex.  410.  18  8.  W.  Hep.  040. 
Ordinarily,  the  company  would  not  be  lia- 
ble fur  the  malicious  acts  of  its  servants. 
3  Beach.  Priv.  Corp.  S§  442-444.  It  seems, 
from  defendant's  answer,  that  be  thoogbt 
the  law  would  excuse  him  for  tbe  alleged 
trespass,  because  he  was  acting  for  tbn 
company.  In  tbe  discharge  of  his  duties  as 
its  preitldent,  and  that  the  company  bad 
a  liirense  from  the  state  todo  the  acts  com- 
plained of  by  its  charter.  A  chartered  com- 
pany Is  Ilablefor  Its  torts,  and  has  no  more 
license  to  commit  them  tlian  a  natural 
person.  Tbe  Irrigation  company  waa 
bound  to  so  construct  its  works  as  not  to 
trespass  upon  the  rights  of  adjacent  land- 
owners; and  its  servants  or  officers,  com- 
mitting such  wrong,  would  also  be  per- 
sonally liable.  But  there  being  no  con- 
troversy of  the  fact  that  the  ditctaes  were 
the  works  and  property  of  the  company, 
and  thatdefendant  had  nocontrolof  tbem 
in  Ills  indlvldunl  capacity,  the  court  ex- 
ceeded its  powers  In  commanding  that  tbe 
ditciies  be  tilled  up  and  destroyed.  The 
petition  asked  (or  such  relief,  and  when 
the  answer,  by  plea  in  abatement,  set  np 
the  facts,  the  company  sbanld  have  been 
made  a  party  defendant.  The  company 
was  to  be  affected  by  the  relief  prayed  for, 
and  it  WHS  a  necessary  party.  The  court's 
Judgment  was  erroneous. 

On  the  question  of  Jurisdiction,  It  should 
be  said  that  the  petition  was  sufticlent  to 
give  Jurisdiction  to  the  district  court. 
There  was  no  plea  thatthe  amount  claimed 
was  fraudulently  alleged  to  uhtnin  Juris- 
diction, and  without  such  allegations  and 
tbe  finding  sustaining  them,  the  court  had 
the  power  to  hear  the  cause,  and  render 
Judgment  tor  any  amount  found  to  \» 
due.  Ratigan  v.  Hollo  way.  C9  Tex.  V&,  6 
8.  W.  Rep.  785;  Dwyer  v.  Bassett,  63  Tex. 
274;  TIdball  v.  Elchoff,  66  Tex.  58,  17  S.  W. 
Rep.  263.  Because  of  the  error  In  the  Judg- 
ment, it  should  be  reversed  and  tbe  cause 
remanded ;  and  It  is  so  ordered. 


DOBOKBT  T.  WOMACK  tt  ML 

(Court  of  Civil  Appeals  of  Texas.  Nov.  23,  latt) 

DSSn— DsSCBIPTIOlf— UX  CSRTArSTT  — Pasttitos— 
WaO  EXT1TI.EI>. 

1.  A  deed  describing  the  land  eonvtyed 
merdy  as  so  many  acres  to  be  taken  by  the 
graptee  from  a  larger  tract,  wherever  be  mar 
■elect,  is  not  void  for  uncertainty.  10  S.  W. 
Rep.  883,  affirmed. 

2.  The  grantee,  by  waiTing  any  right  of 
■election  in  such  a  case,  l>ecomes  a  tenant  in 
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common,  and  maj  haro  Us  interMt,  therefore, 
detennlDH)  in  a  suit  biou(ht  by  th»  other  teo- 
•nta  for  partition. 

Oo  rebearins;. 

A.  P.  Dohoney,  tor  appellant.  A.  P. 
Park  and  Geo.  A.  Tft(er/u«foii,  for  appel- 
lees. 

Stephens,  J.  Tbia  salt  was  instituted 
by  the  heira  ol  John  U.  Wornacic,  Jr.,  and 
of  bla  slater,  Archie  Womack.  In  trespass 
to  try  title,  ami  for  partition,  aRaiiist 
appellant,  B.  L.  Doboney,  to  recover  and 
partition  825)^  acres  of  land  of  tbe  S.  M. 
Fulton  survey.  In  Lamar  county.  From 
a  judgment  In  taror  of  plaintiHs  below, 
tbls  appeal  was  taken.  There  whs  a  trial 
without  a  Jury,  aud  the  record  contains 
conclUHlons  of  law  and  fact  and  a  atate- 
meut  of  facts,  Theao  we  have  carefully  ex- 
amined, and  conclude  that  tbe  evidence 
introduced  warranted  the  conclusions  of 
fact  derived  therefrom  by  the  trial  court. 
Therefore  they  are  adopted  as  our  concia- 
Bionsoffact.  At  the  lust  Austin  term  of 
our  supreme  court,  by  an  opinion  of  the 
commission  of  appeals,  adopted  24th  May 
1802,  (19  S.  W.  Rep.  88:{,)  the  Jud^meut 
was  reversed,  and  the  cause  remanded 
tor  a  new  trial;  but  a  rehearlnj;  was 
xranted.  All  tbe  questions  raised  were 
decided  asalnst  api>ellant,  except  tbe  one 
upon  wliich  the  JudKment  was  reversed, 
to  wit,  tbat  there  was  error  In  usciudinK 
from  the  evidence  a  deed  from  Arrhle 
Womack  to  J.  VV.  Wooldrldge,  which  con- 
tained tlie  tollowin);  descrintion  of  tlie 
land  conveyed:  "All  my  riKht,  title,  and 
interest  in  and  to  lOOacresof  land  to  bese- 
lected  by  him,  the  said  John  W.  Wool- 
-drldfte.  out  of  any  part  of  a  certain  tract 
or  parcel  of  land  belnnginf;  to  me,  con- 
taining 825  acres,  lying  In  said  county  of 
Lamar,  north  from  the  city  of  Paris,  on 
Bed  river,  of  tbe  bead  right  of  one  Ful- 
•ton."  The  ground  of  exrluslon  was  that 
tbe  deed  was  void,  for  uncertainty  of  de- 
scription. We  are  clearly  of  the  opinion 
tbat,  without  overturning  a  long  line  of 
decisions,  this  deed,  being  a  voluntary, 
asdistinKuislied  from  a  compulHory,  con- 
veyance, cannot  be  held,  from  what  ap- 
pears on  its  face,  to  be  void.  Our  concln- 
non,  therefore,  is  that  the  court  erred  in 
ezclnding  it  on  this  ground;  but  whether 
this  error^  nnder  the  pleadings  and  proof 
disclosed  by  the  record,  requires  a  re- 
versal nt  tbe  Judgment,  we  have  found 
ditficulty  in  deciding. 

When  this  Instrument  was  execnted, 
Archie  Womack  owned  only  an  nndlvided 
interest  In  tbe  land.  If,  therefore,  her 
deed  had  descritied  by  metes  and  bounds 
any  specinc  portion  of  the  825  acres,  it 
would  have  been  voidable  as  against  her 
cotenants,  but  valid  and  effectual,  it 
seems,  to  bind,  by  estoppel  at  least,  her 
Interest  in  such  specific  portion.  McKey 
V.  Welch,  *J2  Tex.  307.  and  cases  cited; 
March  v.  Huyter,  50  Tex.  251,  and  cases 
cited.  See,  also,  cases  cited  below  from 
California  and  Mnssacbusetts.  If  appel- 
lant bad  offered  the  aeed  as  a  conveyance 
of  any  specific  portion  of  tbe  land  in  vir- 


tue of  a  selection  made,  as  therein  pro- 
vided, by  Wooldridge,  or  with  a  view  ot 
asserting  the  right  ot  selectUm  in  the  par- 
tition proceedings.  Its  exclusion,  at  the 
instance  ot  tbe  othcrcotenants,  would  not 
have  been  material  error,  especially  as 
there  were  no  pleadings  to  Justify  its  ad- 
mission for  Bucli  purposes.  McKey  v. 
Welch,  22  Tex.  397;  Peak  v.  Brlnson,  71 
Tex.  310,  11  S.  W.  Rep.  2C0.  But,  on  the 
theory  that  appellant  or  his  vendors 
waived  this  alleged  right  of  selection,  it 
seems  to  us  that  the  deed  should  have 
been  admitted  against  those  claiming  un- 
der Archie  Womack  aa  a  conveyance  of  an 
undivided  interest  in  the  land.  We  think 
a  proper  construction  of  the  instrument 
gives  It  the  effect  of  a  conveyance  of  an 
undivided  interest  of  100  acres  in  tbe  share 
of  Archie  Womack  in  the  825-acre  tract, 
with  the  privilege  of  selecting — whether 
valid  or  not— superadded.  We  cannot 
distinguish  it  in  principle  from  the  convey- 
ance of  an  undivided  half,  third,  or  other 
fractional  Interest,  coupled  with  tbe  priv- 
ilege of  selecting  it  out  of  certain  specified 
parts  of  the  land.  We  are  of  opinion  tnat 
tbe  courts  of  Massachusetts  and  Califor- 
nia, and  doubtless  of  other  states,  have 
announced  the  correct  rnle,  which  may  be 
stated  thus:  When  a  deed  conveys  a  cer- 
tain number  of  acres,  without  describing 
tbe  land  conveyer!,  to  be  taken  out  of  a 
larger  tract  described,  thegrantee  becomes, 
by  his  deed,  a  tenant  In  common,  having 
a  fractional  Interest,  represented  by  a 
fraction  whose  denominator  is  a  number 
eqaal  to  tbe  number  of  acres  in  the  larger 
tract  described,  and  whose  numerator  Is 
a  number  equal  to  the  number  of  acres 
conveyed.  Tbe  grantee  acquires  sucb  frac- 
tional Interest  in  every  acre  of  tbe  larger 
tract.  Wallace  v.  Millpr,  62  Cal.  (ioS; 
Lawrence  v.  Ballon, 87  Cal.  618;  Sch>>nkv. 
Evoy,  24  ChI.  104;Uibbs  v.  Swift,  13 
Cusb.  897,  898;  Brown  t.  Bailey,  1  Mete. 
(Mass.)  254.  In  tbe  last  ease  cited,  in 
wblcb  a  one-flftb  interest  in  a  homestead 
tract  ot  land  was  devised  to  he  taken 
where  tbe  devls<>e  should  choose,  Chief 
Justice  SHAW,  delivering  tbe  opinion  ot 
the  court,  said:  "These  words  do  not 
constitute  a  condition  precedent  to  the 
vesting  of  the  estate,  but  n  right  or  priv- 
ilege superadded  to  tbe  devise,  to  he  exer> 
cised  or  not,  at  the  will  of  the  devisee, 
upon  partition.  Consequently  Mathew 
[devisee]  t>ecame  entitled,  as  a  tenant  in 
common,  under  tbe  devise,  upon  the  de- 
cease ot  his  father,  [devisor.]"  We  con- 
clude that  tbe  depd  in  question  conveyed 
such  interest  in  the  land  as  should  have 
been  disposed  of  in  the  partition  suit.  It 
is  not  belieTcd  that  this  conclusion  is  nec- 
essarily in  conflict  with  Dull  v.  Blum,  ^ 
Tex.  209,  4  S.  W.  Rep.  489,  though  one  or 
two  expressions  in  the  opinion  in  that 
case  might  be  construed  to  announce  a 
different  rule.  Weadopt  theentire opinion 
heretofore  rendered  in  this  casts.  Accord- 
ingly  the  Judgment  will  be  reversed,  and 
tbe  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  opinion  here 
announced  and  adopted. 
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MiBSOVRi  Pao.  Rt.  Co.  t.  Shipuxr. 

(Court  cf  CioU  AppeaU  of  Texas.    Deo.  88, 
1892.) 

Appeal— Record— Contests. 
Where  the  record  does  not  disclose  tiie 
Issne  joined  by  the  plr^adiiiKa.   the  court  ciinnot 
pnss  on  the  errors  aasigneil  to  instructlonn,  «r 
the  admission  of  erldenoe. 

Appeal  from  Denton  coanty  court;  F. 
M.  Uavidsun,  JuOKe. 

Action  by  A.  M.  Shipman  against  tbe 
MiHHuurl  PadUc  RailwayCumpany.  Plaln- 
tiff  had  judgment,  and  defendant  appeals. 
A  m  lined. 

i.  D.lerguaon,  tor  appellant. 

Head,  J.  This  salt  waa  InstUated  by 
appellee  in  tbe  JuRtlce's  court  for  precinct 
No.  1,  in  Denton  county,  T«x.,  to  recover 
of  appellant  $145,  daniagea  alleired  to  have 
been  canned  blm  by  the  kllllDK  by  appel- 
lant of  one  mare,  of  the  value  of  ¥75,  and 
one  horse,  of  the  value  of  $70.  JudKment 
\raH  rendered  In  favor  of  appellee,  in  the 
Juatice'H  court,  for  the  sum  of  $125;  and 
tbe  canae  waa  taken  by  appellant,  by  ap- 
peal, to  the  county  court,  and  in  that 
court  Judgment  was  rendered  in  favor  of 
appellee  for  tbe  auni  of  $145. 

There  1b  notbluK  in  the  traoRcript  Hhow> 
InK  what  the  pleadlngaof  thepartleu  were, 
either  in  tbe  Justice's  or  county  court. 
Article  1573  of  the  Revised  Htatntea  pro- 
vides that  "  the  pleadlnga  in  tbe  Justice's 
court  shall  be  oral  except  where otherwhie 
specially  provided,  but  a  brief  statement 
thereof  shall  be  noted  on  the  docket. "  With- 
out something  in  the  record  to  apprise  us 
wbnt  the  1m«<ucb  between  the  parties  were, 
as  contained  in  their  pleadings,— whether 
they  be  oral  or  written,— it  is  impussible 
for  us  to  pass  upon  errors  asHigned  to 
charges  given  and  refused,  or  to  the  ad- 
mlHslon  or  rejection  of  evidence,  and  we 
will  not  undertake  to  do  so.  This  has 
long  heen  the  practiceln  this  state.  Maara 
V.  Scjlinsky,  07  Tex.  2!)0,  3  S.  W.  Rep.  289; 
Moore  v.  Jordan,  C7  Tex.  894,  3  S.  W.  Rep. 
817;  Silberberg  v.  Trilling,  82  Tex.  523, 18 
S.  W.  Hep.  5!)1.  As  we  are  unable  to  see, 
from  the  record,  that  appellant  suffered 
any  Injury  from  the  action  of  the  court  in 
the  several  niatterH  complained  ot  in  its 
assignment  of  errors,  tbe  Judgment  of  tbe 
court  below  must  be  attlrmed. 


Bt.ANKRNSHip  &  Blake  Co.  t.  Willis  eit  aU 

(Cowt  of  Cioa  Appeals  of  Texas.    Dec.  90, 

1892.) 

FaAUDtTLSNT  CONTErAXCES— CoNSIDBRATIOS— 

Ql-estiox  pob  JoKr. 
1.  In  an  action  to  try  title  to  property  levied 
on.  in  tho  hands  of  defeudaat,  aa  that  of  plain- 
tirfs'  debtor,  it  appeared  tliat  both  plaintiffs  and 
defendant  were  creditors  of  the  firm  of  J.  and 
B.;  that  J.  had  sold  lii^  interest  in  the  firm  to 
B.,  In  consideration  of  B.'s  note  for  $75,  and  the 
assumption  by  B.  of  the  partuerslilp  debts;  and 
that  B.  had  sold  tbe  stock  of  goods  to  defendant, 
in  consideration  of  the  debts  owed  them  by  the 
firm,  and  the  payment  of  the  $75  note  to  J.  Held 
error  for  the  court  to  charge  that  the  sale  to  de- 
fendant was  fraudulent  If  it  knew  that  the  $75 
note  which  it  assumed  was  given  for  J.'s  inter- 


est in  the  buslneas,  the  qaestion  at  fraud  I>eisc 
for  thejury. 

2.  Defendant  could  show  by  its  agent  wlw 
made  the  purchaHe  that  his  purpose  in  m»iriny  n 
was  to  collect  defendant's  demands  aeainst  the 
debtor.  Brown  v.  Leasing,  7  8.  W.  Rep.  783, 
70  Tex.  544;  Sweeney  v.  Conley,  9  8.  W.  Bey. 
548,  71  Tex.  543:  and  Hamburs  v.  Wood,  1$ 
S.  W.  Ilep.  023,  66  Tex.  168,— followed. 

Ap[ieal  from  district  court,  Hill  county; 
J.  M.  Hall,  Judge. 

Action  by  P.  J.  Willis  ft  Bro.  against 
tbe  Blankonship  ft  Blake  Company  to  try 
title  to  property  levied  on  in  the  hands  of 
defendant  as  that  of  plaintifra'  debtor. 
From  a  Judgment  for  plnintins,  defendant 
appeals.    I^erersed. 

It.  IK  Tarlton  and  W.C.Morrow,  for  ai». 

Cell  ant.    McKlauoa  A  Carlton,  for  appel- 
!es. 

Btkphbnb,J.  Conclusions  of  fact :  J.  T. 
ft  B.  E.  Proctor,  doing  business  as  retail 
merchants  under  tbe  firm  name  of  Pruo- 
tor  Bros.,  In  the  town  of  Hillsboro,  made 
a  transfer  of  their  entire  stock  of  goods, 
under  circunistanoes  which  gave  rise  to 
this  lawsuit.  On  the  Ist  day  of  February, 
1887,  J.  V.  Proctor  sold  to  his  partner  hfa 
Interest  In  the  business  In  consideration  of 
$75,  secnred  by  the  promUisory  noteof  B.  B. 
Proctor,  and  the  assumption  un  the  part 
ot  thelatterof  thedebtsof  the  Arm.  There- 
after, on  the  4th  day  of  said  month,  B.  B. 
Proctor  sold  and  delivered  the  entire  ntock 
of  goods,  valued  at  $6,683.12,  to  appellant, 
tbe  Biankensbip  &  Blake  Co.,  In  settlement 
of  a  debt  owed  by  said  firm  to  appellant 
of  $6,5:35.49,  and  for  the  further  considera- 
tion that  appellant  would  pay  to  J.  V. 
Proctor  the  $75  note,  and  a  debt  ot  $33, 
owed  by  said  firm  for  clerk  hire,  which 
sumri  appellant  did  afterwards  pay.  The 
traiisHction  was  accomplished  by  app^ 
lant  through  Its  agent  Owen  Burnett. 
Thereafter,  on  the  7th  day  ot  February, 
oppelleeB,  P.  J.  Willis  &  Bro.,  who  wer« 
aiKo  creditors  of  snid  Arm,  Belzed  under  at- 
tachment a  portion  of  said  stork  of  goods 
wliicli  wore  claimed  by  appellant,  under 
tbe  statute  for  the  trial  of  the  rightof  prop- 
erty ;  and  from  a  verdict  and  judgment  In 
favor  ot  appellees  as  to  the  property  so 
claimed,  this  appeal  is  prosecuted.  Tbe 
evidence  discloses  the  insolvency  of  Proc- 
tor Bros,  at  the  time  ot  these  tranaao- 
tlons,  and  there  seenis  to  have  been  no  dis- 
pute on  this  point  in  the  trial  court.  A 
letter  was  read  in  evidence  dated  Febru- 
ary 0,  1887,  from  appellant  to  appellees, 
containing,  among  other  things.  In  speak- 
ing of  the  failure  of  Proctor  Bros.,  this 
statement:  "Our  agent,  Mr.  Burnett,  hap- 
pened there,  and  found  that  they  were 
really  in  bad  shape,  and  found  that  one  ot 
the  brothers  had  bought  tbe  other  out, 
and  was  running  the  firm  In  an  Insolvent 
condition."  It  also  contains  statements 
showing  that  the  purpose  ot  appellant 
and  its  agent  in  the  transaction  was  to 
secure  Its  debt.  We  conclude  from  tbe 
statement  quoted  above,  there  being  noth- 
ing in  the  record  In  conflict  with  It,  that 
appellant's  agent  bad  notice  at  tlie  time 
he  acquired  the  stock  of  goods  ot  the 
undisputed  Insolvency  ot  Proctor  Bros. 
It  also  appears  from  tbe  evidence  that 
Burnett  knew  of  the  existence  oi  appellee** 
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debt,  bat  it  does  not  clearly  appear  from 
the  evidence  that  be  took  more  goods  than 
were  reasonably  required  to  satisfy  ap- 
pellant's claim  under  the  circurostaDces, 
and,  il  80,  that  this  was  knowingly  done. 
There  in  Home  evidence  of  a  purpooe  on  thn 
part  ot  Burnett  to  have  that  part  ot  the 
transaction  concealed  in  which  he  agreed 
to  pay  DKiuey  as  a  part  couHideratlun. 

ConcluBlons  of  law:  The  court  refused 
to  permit  appellant  to  prove  by  the  wit- 
ness Burnett  that  bis  sole  motive  or  pur- 
pose in  roakiog  the  purchase  of  the  stock 
of  goods  was  to  collect  the  indel>tedneHS 
against  Proctor  Bros.,  and  upon  this  the 
first  error  is  asslgued.  It  is  no  longer  an 
open  question  in  this  state  that  such  tes- 
timony is  admissible.  Hamburg  v.  Wood, 
66  Tex.  1G8,  18  S.  VV.  Rup.  623;  Sweeney  v. 
Conley,  71  Tex.  513.  9  S.  W.  Bep.  548; 
Brown  v.  Lessing,  70  Tex.  544,  7  S.  W.  Kep. 
783.  Complaint  is  also  made  of  the  action 
of  tbe  court  in  giving  and  refusing  charges, 
and  we  are  of  opinion  that  some  of  the 
charges  given  contained  error.  It  is  well 
settled  by  numerous  decisious  of  our  su- 
preme court  that,  where  an  insolvent 
debtor  pays  one  of  bis  creditors  in  prop- 
erty, and  more  property  is  conveyed  than, 
ander  all  circumstances,  would  be  reason- 
ably required  to  pay  the  debt,  and  such 
creditor  has  knowledge  ot  the  Insolvency, 
the  existence  of  other  credltora,  and  tbe 
excess  In  value  of  the  goods  received,  the 
transaction  is  such  as  the  law  condemns, 
whetlier  this  excess  is  appropriated  by  tbe 
creditor  to  his  own  use  or  Is  paid  to  the 
debtor  in  money  or  negotiable  paper.  El- 
ser  ▼.  Grnhur,  69  Tex.  223,  6  H.  W.  Kep.  660, 
and  cases  there  cited.  These  cases,  howev- 
er, do  not  hold  that  wheren  preferred  cred- 
itor pays  money  or  executes  a  negotiable 
note  to  the  insolvent  debtor,  as  part  con- 
sideration for  the  transfer,  the  trnnsac- 
tlon  will  be  declared  fraudulent  in  law 
where  It  is  not  made  to  appear  that  more 
goods  have  been  knovrlnely  received 
than  are  rensoiably  required  to  pay  his 
debt.  Tbe  true  distinction,  applicable  to 
the  facts  of  this  case,  is  made  in  the  case 
of  Oppenheimer  v.  Haltf,  6s  Tex.  409,  4  S. 
W.  Rep.  562.  Where  the  property  received 
by  the  preferred  creditor  Is  no  more  than 
ts  reasonably  required  to  satisfy  his  debt, 
taking  into  conHiileratinn  the  expense  in- 
cident to  a  CUD  version  ol  the  property  into 
money,  the  invalidity  of  the  transfer  must 
result  from  proof  of  a  fraudulent  intent 
In  fart  on  the  part  of  the  debtor  and  pre- 
ferred creditor,  which  would  taint  the  en- 
tire transaction.  The  testimony  excluded, 
as  to  the  Intention  of  Burnett,  was  there- 
fore material;  and  the  charge  should  have 
propcrlj'  submitted  to  the  Jury  whether 
or  not,  under  all  the  proof,  more  goods 
■were  knowingly  re«reived  by  appellant 
than  were  reasonably  required  to  satisfy 
its  debt;  and,  it  not,  whether  the  transac- 
tion was  o|)en  and  fair,  solely  for  the  pur- 
pose on  the  part  ot  appellant  and  Its  agent 
of  collecting  a  Just  debt,  or  whether  there 
was  also  a  fraudulent  purpose  to  whlcli 
Appellant's  agent  was  privy.  One  of  the 
charges  complained  of  in  effect  took  the 
case  from  the  Jury,  and  hfld  the  transac- 
tion in  question  to  be  fraudulent, provided 
Burnett  knew  tbat  the  976  note,  wblcb  be 


assamed,  was  given  in  consideration  ot 
tbe  sale  of  the  goodA  Irom  B.  E.  to  J.  V. 
Broctor.  The  charge  given  .-t,  the  request 
ot  appellees  is  subject  to  a  like  objection. 
For  tbe  errors  in  excluding  above  evidence, 
and  in  the  charge  of  the  court,  the  judg- 
ment will  be  reversed,  and  tbe  cause  re- 
manded. 

TARI.TON,  O.  J.,  disqualified,  and  not  sit- 
ting. 


Fbakco-Tbxan  Land  Co.  ▼.  Simpsom. 

lOmurt  of  CiioU  Appeals  of  Texas.    Dec.  18, 
1893.) 

Sals  op  Laxu— Histakb  in  QoAXTrrr— Abat*- 

UBNT  IN  FkICB. 

1.  Wherp  land  is  sold  by  the  acre,  snd 
the  parties  are  under  a  mutual  mistake  as  to 
the  quantity  conveyed,  equity  will  grant  tbe 
purchaser  a  proportionate  abatement  of  the 
price. 

2.  Thp  purdiaser  is  not  preolnded  by  a  re- 
cital of  "more  or  less"  in  the  deed  from  show- 
ing, under  an  allegation  of  frand  or  mistake, 
an  agreement  contemporaneous  with  the  exe- 
cution of  tlie  deed,  making  the  tranaaction  • 
•aie  by  the  acre. 

3.  Such  agreement  may  be  ahown  by  paroL 

Appeal  from  district  court,  Parker  coun- 
ty: J.  W.  Patterson,  Judge. 

Action  by  the  Frnnco-Texan  Land  Com- 
pany against  A.  B.  Simpson.  Judgment 
tor  defendant.  PlaintiB  appeals.  At- 
Armed. 

Hood  A  Hood,  for  appellant.  Q.  A,  Ho- 
Call  and  W.  R.  VIorett,  for  appellee. 

Tabi.ton,  O.J.  This  suit  was  brought 
In  the  district  court  of  Parker  county,  bjr 
appellant  aguiust  appellee,  to  recover  tbe 
sum  of  $90.27,  amount  of  a  promissory 
note,  with  interest,  and  to  foreclose  the 
vendor's  lien  on  certnin  laud  described  In 
the  petition.  The  defendant  relied  as  a 
special  defense  upon  a  partial  failure  of 
consideratiuir  arising  out  of  the  detlciency 
In  the  quantit3' of  land.  The  court  tried 
the  case  without  a  jury,  and  rendered 
judgment  for  the  defendant;  hence  Ibis  ap- 
peal. 

Conclusions  of  fact:  (1)  Novemtter  18, 
1881,  the  Franco-Texan  Land  Company, 
by  deed,  conveyed  to  defendant  the  land 
on  which  foreclosure  is  sought.  (2)  This 
deed,  by  metes  and  bounds,  wets  out  the 
land  conveyed,  and  concludes  the  descrip- 
tion therein  with  the  recital  that  the  land 
contains  "102.59  acres,  more  or  less,  being 
the  southwest  fractional  part  of  survey 
No.  327."  The  iuHtrument  recites  a  con- 
sideration of  $82.07  cash,  the  balance  se- 
cure<l  In  six  promissory  notes,  the  last  of 
whicli  is  the  one  here  Involved.  It  ex- 
pressly retains  the  vendor'sllen,  and  pro.- 
vides  that  the  deed  shall  become  absolute 
as  a  conveyance  on  payment  ot  all  the 
notes.  (3)  The  land  conveyed  Is  out  of 
a  larger  tract  owned  by.  appellant, 
through  patent  from  tbe  state  recorded 
February  20, 1878.  Tbe  patent  describes 
the  entire  tract  as  containing  511.79  acres, 
Tbe  tract,  however,  does  not  contain  this 
quantity,  because  the  calls  for  distance 
are  required  to  yield  to  the  calls  in  tbe 
patent  for  marked  lines  and  earners.    (4) 
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At  the  time  of  tbe  parchaae.  the  plaintiff 
(vendor)  represented  to  the  defendant 
the  t  then)  were  102.59  acrPB  In  tbe  tract 
conveyed.  The  defendant  relied  upon 
these  representatloug,  and  ho  parcbaaeU 
the  land.  There  nns  no  actual  fraud  on 
the  part  of  the  vendor,  both  the  vendor 
and  vendee  believing;  at  the  time  that 
the  tract  contained  the  qnantity  named. 
<6)  There  were,  however,obly  85  acres  em- 
braced In  the  tract  conveyed.  The  defi- 
ciency Is  cansed  by  tbe  calls  for  distance 
being  controlled  by  calls  for  lines  and  cor- 
ners marked  and  established.  (6)  The 
sale  was  a  sale  by  the  acre;  that  is  to 
say,  in  arriving  at  the  prire  the  parties 
estimated  the  tract  tocontain  102.69  acres, 
and  tbe  price  a«creed  upon  was  tour  dol- 
lars per  acre.  (7)  Soon  after  the  purchase, 
the  defendant  moved  on  tbe  land,  and 
has  eversince  resided  thereon,  undisturbed 
in  his  title  or  possession  of  the  land  ac- 
tually conveyed  to  him.  He  did  not,  how- 
ever, discover  tbe  deficiency  until  alter  he 
bad  paid  the  purchase-money  notes,  ex- 
cept Tlie  last,  which  Is  here  sued  upon, 
(8)  The  deficiency  in  the  land,  17.59  acres, 
at  four  dollars  per  acre,  exceeds  the 
amount  of  tbe  note  Involved,  with  inter- 
est. 

Conclasinns  of  law:  We  do  not  concur 
with  appellant  in  I  tii  first  contention, — that 
tbe  answer  of  defendant  Is  subject  to  gen- 
eral ilemurrer.  Tbe  answer,  in  effect,  al- 
leges that  the  land  was  sold  by  tbe  acre; 
that  the  plaintiff  falsely  represented  that 
there  were  102..59  acres  in  the  tract;  that 
defendant  relied  on  these  false  repre- 
sentBtions,  and  was  by  them  Induced  to 
purchase;  that  there  was  a  shortage  of 
17. •'i9  acres,  which  defendant  did  not  dis- 
cover until  after  the  payment  of  the  fifth 
note;  that  plaintiff  knew  of  the  discrep- 
ancy at  the  time  of  the  sale  to  defendant. 
The  answer  prayed  an  abatement  of  the 
price,  to  the  extent  of  the  value  of  the  de- 
flciency.  We  believe  the  correct  doctrine 
to  be  that  where  land  Is  sold  by  the  acre, 
and  the  parties  are  uniler  a  mutual  mis- 
take as  to  the  quantity  conveyed,  or 
where  the  vendee  is  moved  to  the  pur- 
chase by  tbe  false  representations  of  the 
vendor,  even  though  innocently  made, 
and  the  deficiency  Is  afterwards  discov- 
ered, equity  will  grant  to  the  vendee  a 
proportionate  abatement  of  the  purchase 
price.  The  vendee  may  seek  this  relief  un- 
der a  plea  of  partial  failure  of  considera- 
tion, setting  up  tbe  mistake  or  the  false 
representations.  Mitchell  v.  Zimmerman, 
4  Tex.  75;  Walling  v.  Klnnard.  lU  Tex.508; 
Moore  v.  Ilazelwood,  67  Tex.  626.  4  S. 
W.  Rep.  215;  Wheeler  v.  Boyd,  69  Tex.  298, 
6  S.  W.  Itep.  614.  This  rule  does  not  ob- 
tain, In  tbe  absence  of  actual  fraud,  when 
the  sale  is  in  gross ;  and  It  would  seem 
that  the  deed,  unexplained,  and  for  a  des- 
ignated number  of  acres,  " more  or  less, " 
would,  it  its  execution  and  delivery  be 
unaccompanied  by  an  understanding  to 
tbe  contrary,  indicate  a  sale  in  gross,  and 
not  by  the  acre.  Bellamy  v.  McCarthy, 
76  Tex.  294,  12  B.  W.  Rep.  849.  It  does  not 
follow,  however,  that  the  vendee  In  the 
deed  containing  tbe  recital  "more  or  leas" 
will  thereby  be  precluded,  under  allega- 
tions of  fraod  or  mistake,  from  pleading 


and  proving  an  agreement  contempo- 
raneons  with  the  execution  of  tbe  deed, 
making  the  transaction  a  sale  by  tbe  acre, 
and  not  in  gross.  In  this  case,  under  the 
allegations  of  the  answer,  the  defendant 
was  the  victim  of  misrepresentation.  The 
quantity  of  land  sold  was  of  the  "esRence 
of  the  contract,"  and  "the  deficiency  In  so 
great  as  to  have  been  material."  "Eq- 
uity, under  such  circumstances,  will  grant 
relief,  although  the  land  Is  described  In 
the  deed  as  so  many  acres  '  more  or  leas.' ' 
Smith  v.  Fly,  24  Tex.  851 .  It  follows  from 
the  views  above  expressed  that  we  also 
differ  from  appellant  In  Its  sncceedlng  con- 
tention that  the  court  erred  in  admitting 
the  parol  testimony  of  the  defendant  to 
show  tbe  transaction  to  liave  been  a  sale 
by  the  acre,  and  not  In  gross.  Under  the 
allegations  of  the  answer,  showing  fraad 
or  mistake,  this  testimony  was  admis- 
sible, not  so  much  for  tbe  purpose  of  con- 
tradicting the  deed  as  for  the  purpose, 
with  reference  to  the  entire  transaction, 
of  indicating  the  proper  Interpretation  of 
the  expression  "more  or  less,"  contained 
In  the  deed.  Smith  v.  Fly,  24 Tex.  861;  Weir 
V.  McGee,  25  Tex.  Snpp.31.  We  think  there 
was  ample  evidence  to  SMstain  the  find- 
ing of  fact  and  to  justify  the  conclusion  of 
law  by  the  court  that  the  transaction 
was  a  sale  by  the  acre,  and  not  In  gross. 
Tbe  judgment  is  therefore  affirmed. 

Stephens,  J.,  disqualified,  and  ant  sit- 
ting. 


OcLr,  C.  ft  S.  K  Rt.  Co.  t.  McMasan. 
(Court  of  CtuU  Appenl*  of  Texa».    Oct.  19, 

isys.) 

ArPKil.— Tbanscript— Time  or  Filiso — Dbult. 

1.  Where  an  appenl  had  been  perfected  t» 
the  sapreme  court  of  Texas  before  September  1, 
1802,  tbe  90  da.Ts  allowed  for  filing  a  tran- 
script in  the  court  of  civil  appeals  is,  under  a 
proper  constmctloo  of  the  statutes,  to  be  taken 
from  said  date,  and  not  from  tbe  time  of  per- 
fecting tbe  appeal. 

2.  Kvi>n  if  tbe  90  days  were  not  to  be  so 
taken,  the  court  of  civil  appeals  would  have  the 
risht,  fur  good  cause,  under  section  20  of  the 
act  organizing  it,  to  permit  a  transcript  not 
filed  within  time  to  be  filed  afterwards;  and 
such  a  cause  might  be  found  in  the  uncertain^ 
attending  the  construction  of  the  statute. 

Appeal  from  district  coart,  Tarrant 
county;  N.  A.  Stedma.n,  Judge. 

Motion  by  J.  W.  McMahon  to  aflSrm  s 
judgment  obtained  by  him  against  tbe 
Oulf,  Colorado  ft  Santa  Fe  Railway  Com- 
pany, from  which  the  railway  company 
bad  appeiiled.    Overruled. 

J.  W.  Terry,  for  appellant.  Ben  M.  Ter- 
rell and  BfiH,  Tempel  A  Ball,  for  appellee. 

Hrad,  J.  This  Is  a  motion  to  afllrm  on 
certificate  filed  under  section  21  of  the  act 
organizing  the  courts  of  civil  appeals. 
The  judgment  sought  to  l>e  affirmed  was 
rendered  June  S,  1893.  The  appeal  bond 
was  approved  July  21,  lfi92.  The  motion 
to  affirm  is  met  by  a  counter  motion  oo 
the  part  of  appellant,  tendering  the  tran- 
script in  court,  and  requesting,  it  the  court 
should  hold  that  it  had  90  days  after  the 
let  day  of  ISeptember,  1892,  in  which  to  file 
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the  transcript  In  tbls  court,  that  tbe  tran- 
script  be  returned  to  it;  but.  In  case  we 
should  bold  that  the  trauHcript  should  be 
0led  In  this  court  within  90  days  Trom  tbe 
perfecting  of  the  appeal,  It  be  allowed  to 
now  fllethe  transcript;  and  tbat.lu  either 
case,  the  motiuo  to  affirm  on  certiQcate 
be  refused.  Tbe  question  presented  by  this 
motion  has  been  under  cunslderation  by 
tbe  covrt  for  some  time,  and  we  are  ol 
opinion  that  a  proper  construction  of  the 
several  sections  of  tbe  statute  bearing 
thereon  leads  to  the  conclusion  that, 
wliare  an  appeal  was  perfected  to  the  su- 
preme court  before  the  Ist  day  of  S$eptem- 
ber,  18U2,  the  appnllant  has  OU  days  after 
aaid  date  In  which  tu  flle  bis  tranHcrlpt  in 
this  court,  and  we  themfore  hold  that 
the  motion  of  appellee  to  affirm  on  certifi- 
cate be  refused.  Should  we,  however,  be 
in  error  In  holding  that  the  provisions  of 
tbe  law  entitle  an  appellant  tn  claim  90 
«  days  after  the  1st  day  of  September  in 
which  tu  flle  his  transcript  In  thiscourt,  as 
a  matter  of  right,  there  can  be  no  question 
that,  under8ectlon20of  theacts  organizing 
the  courts  of  civil  appeals,  this  court  has 
the  ri;;ht,  for  good  cause,  to  permit  a 
transcript  not  tiled  within  90  days  to  be 
thereafter  filed,  upon  such  terms  as  it  may 
prescribe;  and  we  bold  that  the  uncer- 
tainty which  attends  the  proper  construc- 
tion of  the  several  sections  of  the  statute 
bearing  upon  this  question  presents  a 
good  cause  for  the  failure  to  file  within  90 
days  from  the  timethe  appeal  was  perfect- 
ed, when  such  time  was  leas  than  90  days 
after  tbe  1st  of  September,  1892;  and  iu 
such  cases,  when  called  to  our  attention, 
leave  will  be  granted  to  flle  the  transcript 
without  tbe  imposition  of  any  onerous 
terms.  Rule  2  of  this  court,  as  adopted 
by  the  supreme  court,  will  probably  re- 
quire the  cleric,  whenever  a  transcript  is 
presented  to  him  after  the  expiration  of  90 
days  from  the  perfecting  of  the  appeal,  to 
refnse  to  file  it  until  ordered  to  do  so  l>y 
tbia  court;  bnt  when  such  transcript  is 
presented  to  him  in  which  the  appeul  was 
perfected  before  the  1st  day  of  September, 
1892,  and  Is  accompanied  with  a  request 
to  tbis  court  for  leave  to  have  the  same 
flied,  such  leave  will  be  granted.  The  mo- 
tion to  affirm  on  certlflcate  will  therefore 
be  overruled,  and  the  clerk  ordered  to 
return  tbe  transcript  to  appellant,  in  com- 
pliance with  Its  request. 


Rbavis  v.  Moorb  et  at. 

{Court  of  OtM  Appeals  of  Texai.    Dee.  18, 
1893.) 

ArricmfsiiT— Claims  or  Third  Partiss. 
Where  tbe  statement  of  facts  does  not 
show  that  the  goods,  claimed  by  an  inteTvener 
nmler  a  landlord's  lien,  ever  were  in  the  build- 
ing owned  by  biin,  nor  at  what  time  they  were 
removed  from  the  building,  a  judgment  that  the 
Intervener  take  notliing  will  not  he  set  aside. 

Appeal  from  Hill  county  court;  J.  O. 
AB.VKY,  Judge. 

Intervention  by  William  Rearia  claim- 
ing a  landlord's  lien  on  goods  sold  under 
attachment  in  an  action  by  Moore  Bros, 
agaioat  F.  P.  Uord.    From  a  Judgment 


that  he  take  nothing,  Intervener  appeals. 
Affirmed. 

ilcKiuaoa  Jt  Carlton,  for  appellant.  B. 
D.  Tar/too  and  ll'.C.J/orroiv,  for  appellees 
Moore  Bros.  T-  H.  Dixon,  for  appellee  F. 
P.  Hord. 

Head,  J.  Moore  Bros,  had  levied  a  writ 
of  attachment  upon  certain  goods  as  the 
property  of  the  defendant  F.  P.  Hord.  Ap- 
pellant Intervened,  claiming  a  landlord's 
lien  upon  the  attached  goods,  to  secure  an 
alleged  indebtedness  nf  ^'iio  to  him  from 
said  Hord  as  rent  for  tbe  building  in  which 
said  goods  were  alleged  by  him  to  have 
been  attached.  His  plea  of  intervention 
contained  the  necessary  allegations  to 
show  theexisteni-e  of  such  lien  in  his  favor. 
Both  Hord  and  Moore  Bros,  replied  to 
this  plea  of  intervention  by  general  de- 
nial; also  alleging  payment  of  tbe  rent 
due  intervener;  also  that  intervener  had 
lost  his  lien  by  reofaon  ot  tbe  fact  that  the 
goods  had  been  removed  from  the  build- 
ing for  more  than  80  days  previous  to  the 
Hllng  of  bis  plea  of  intervention,  and  also 
denying  that  intervenercouid  havea  land- 
lord's lien  upon  said  goods,  by  reason  ot 
the  fact  that  be  and  Uord  were  tenants 
in  common  In  the  house  in  controversy. 
The  court  beluw  found  that  tbe  rent  due 
intervener  had  been  paid,  and  also  found 
that  intervener  was  a  tenant  in  common 
in  the  building  with  Hord.  and  that, 
therefore,  the  relation  of  landlord  and  ten- 
ant could  not  exist  between  them.  From 
the  statement  of  facts  It  does  not  appear 
that  the  goods  upon  wbicb  tbe  appellant 
claimed  a  lien  were  ever  In  the  building 
owned  by  him  and  Hord  in  common,  as 
set  forth  in  bis  plea  of  intervention;  nor 
does  It  appear  from  the  statement  of  facts 
at  what  time  the  goods  were  removed 
from  said  building,  if  they  were  ever  there- 
in; nor  did  the  court  malce  any  special 
finding  covering  these  points.  In  this 
state  of  the  evidence,  appellant  wholly 
failed  to  show  that  he  bad  ever  had  a  lien 
upon  any  part  of  the  goods  talcen  under 
the  attachment,  and  therefore  no  other 
judgment  could  have  been  rendered  as  to 
him  than  was  rendered,  and  it  will  there- 
fore be  unnecessary  for  us  to  pass  upon  tbe 
several  complicated  law  queetious  pre- 
sented in  the  briefs  of  tbe  parties.  The 
Judgment  of  the  court  below  will  be  in  all 
things  affirmed. 

Tarlto.n,  C.  J.,  dlsqaallfled,  and  not  fit- 
ting. 


OAr.vBSTOif,  U.  ft  H.  A.  Rt.  Co.  ▼.  Uaniblb. 

{Court  of  Civil  Appeal*  of  Teirat.    Dec  14, 
lusa.) 

ITxoLiosNca  or  Hastrb— Dkorxb  ov  Cars— Dsr- 

OSITIOX  —  HlSNOMEB  Ot  DePOVBHT  —  OPIRION 
KviDBNCE— ApPKAL. 

1.  Error  will  not  1>e  attributed  to  the  trial 
oourt,  where^  in  stating  to  the  jury  the  iisuei  in- 
volved, an  omission  is  made  of  some  of  the  de- 
fenses interposed,  unless  there  has  been  a  refus- 
al to  supply  the  defect  by  a  special  charge. 

2.  In  an  action  against  a  railroad  onropany 
for  the  death  of  an  employe,  the  court  charged 
as  follows:  "If  you  believe  the  defendant  did, 
sad  had  done^  all  that  could  be  requh«d  to  ren- 


Digitized  by 


Google 


986 


BOUTHWESXEBN  BEFOBTBB.  Vol.  2a 


(T«i. 


der  sidd  bridge  aecnre  and  safe  for  the  paasag* 

of  trains,  ana  that  the  destruction  of  said  bridge 
and  tlie  death  of  snid  D.  were  the  result  of  an  un- 
precedented rainfall,  and  of  such  a  character 
that  no  human  foresight  or  skill  could  provide 
•giiinKt,  70U  will  find  for  the  defendant."  Held, 
that  such  instruction  was  erroneous,  because  it 
stated  a  higher  degree  of  care  than  was  required 
of  a  raih'oad  company  for  the  safety  of  its  em- 
ployes. 

ii.  When  a  railroad  bridge  is  not  properly 
constructed  and  maintained,  and  injuries  result 
to  enipliiyea,  the  railroad  company  will  not  be  ex- 
cused from  liability  bpoause  of  negligence  of  em- 
ployes to  whom  it  delegated  those  duties,  even 
if  due  care  was  used  in  selecting  such  employes. 

4.  A  commission  was  issued  to  take  the 
deposition  of  one  "Charles  Emerly,"  but  was  re- 
turned with  the  deposition  of  "Charles  Km- 
ley."  Brld,  the  two  names  were  idem  sonans, 
and  the  deposition  was  properly  received. 

5.  In  an  action  against  a  railroad  company 
for  injuries  received  by  a  defective  bridge,  a  non- 
expert witness  should  not  be  allowed  to  state 
that,  if  the  timbers  of  the  bridge  had  been  lar- 
ger and  sound,  the  bridge  would  have  been  suSi- 
cient  for  the  uses  of  the  railroad  company  ex- 
cept in  extraordinary  rainfalls,  as  such  testi- 
mony is  not  within  the  nde  which  allows  a  non- 
expert witness  to  state  facts  within  his  knowl- 
edge, and  give  an  opinion  on  those  facta. 

Appeal  from  district  court,  Bexar  county. 

Action  by  Brideiet  Daniels  againiit  tbe 
Galveston,  HarrUburg  &  San  Antonio 
Railway  Company  for  ueKllgence  resiiltins 
lo  the  death  of  Horace  Daniein,  plRintid's 
husband.  FroroaTerdictandJudKnient  tor 
plaintiff,  defendant  appeal*.    Reversed. 

V/tnon  &  liergstrota,  for  appellant. 
Peter  UlileJils,  for  appellee. 

Kry,  J.  1.  Error  waa  committed  by  tbe 
trial  court.  In  stating  to  the  Jury  the  Is- 
aues  Involved,  in  omitting  to  state  some 
of  the  defenBea  iuterpoMcd  by  appellant; 
hut  this  waa  an  omisKion,  and,  if  appel- 
lant waa  not  Hatlsfled  with  it,  a  apecial 
rharse  should  have  been  atiked  supplying 
the  defect. 

2.  Alter  Bubroittlng  appellee's  theory  of 
the  case,  as  alleeed  in  her  petition,  tbe 
court  iuKtructed  the  Jury  aH  follows:  "tl, 
however,  you  believe  the  defendant  cor- 
poration did, and  had  done,  all  that  could 
be  re()ulred  to  render  said  brld^je  secure 
and  safe  forthepafisaiceof  trahm.and  that 
the  destruction  of  said  bridge,  and  the 
death  of  said  Horace  Daniels,  were  the  re- 
sult of  an  unprecedented  rainfall,  and  of 
such  a  character  that  no  human  foreslKht 
or  skill  could  provide  against,  you  \«ill 
find  tor  the  defendant."  This  charge  is 
complained  of,  among  other  reasons,  be- 
cause it  required  ot  appellant  a  higher  de- 
gree ot  care  for  the  safety  iif  Its  employes 
than  is  imposed  by  law.  This  objection 
is  well  taken,  and  must  result  in  a  reversal 
ot  tbe  case.  A  master,  whether  a  common 
carrier  or  not,  is  only  required  to  exercise 
ordinary  and  reasonable  cure  for  tbe  pro- 
tection ot  bisservant.  Onrsapreme  court, 
in  coiiKidering  the  liabilities  ot  railway 
companies  to  their  employes,  hastrequent- 
ly  applied  this  doctrine,  and  Iield  that  in 
tarnishing  appliances  tor  their  use,  or  in 
constructing  and  keeping  in  repair  road- 
beds and  bridges,  the  true  test  of  liability 
Is  whether  or  not  reasonableand  ordinary 
care  wasexercised ;  in  other  words,  wheth- 
er or  nut  tbe  railroad  company  was  guilty 


of  negligence.  Railway  Co.  w.  Oram,  49 
Tex.  341;  Railway  Co,  v.  Lyde,  57  Tex. 
505;  Railway  Co.  v.  McCarthy,  04  Tex.  632; 
Railway  Co.  v.  Bell,  75  Tex.  .'50,  12  K.  W. 
Rep.  321.  Ordinary  care  is  such  care  an  an 
ordinarily  prudent  man  would  exercise 
under  the  circumstances,  and  a  failure  to 
exercise  such  care  is  negligence.  Tliie 
charge  required  the  Jury,  before  they  could 
return  a  verdict  tor  appellant,  to  find — 
First,  that  it  did  all  that  could  be  required 
to  render  the  bridge  secure  and  sufetor  tiia 
pnssage  of  trains;  and,  j)Pco/iff,  that  the 
destruction  of  tbe  bridge,  and  the  death  of 
appellee's  hasband,  were  the  result  of  ao 
unprecedented  raintail.and  otsuch  a  char- 
acter that  no  human  foresight  or  skill 
could  provide  against.  The  first  part  of 
this  charge,  though  not  accurate,  as  it 
omits  tbe  word  "reason nbly"  before  tbe 
word  "required,"  certainly  stated  and 
submitted  all  that  the  law  required  of  ap- 
pellant, and  it  was  error  to  state,  as  an 
additional  prerequisite  to  a  verdlrttor  ap- 
pellant, that  the  jury  must  also  find  that 
there  was  an  unprecedented  rainfall,  and 
especially  to  require  them  to  find  that  tbe 
rainfall  was  of  such  a  character  as  no  ha- 
man  foresight  or  skill  could  provide 
against.  Even  If  the  question  of  an  unprec- 
edented rainfall  bad  been  submitted  dis- 
junctively, tbe  language  In  which  it  was 
submitted  did  not  state  tbe  law  correctly 
In  cases  ot  this  kind.  It  must  be  borne  In 
mind  that  tbe  injured  party  was  appel- 
lant's employe;  that,  when  be  entered  tbe 
service  In  which  he  was  engaged  at  the 
time  of  his  death,  lie  assumed  all  of  tbe 
risks  and  baxards  ordinarily  incident  to 
such  service;  that  appellant  Is  not  liable 
to  appellee  for  damages  resulting  from  his 
death,  unless  the  same  was  caused  by  ap- 
pellant's neglluence,  as  set  out  In  appel- 
lee's petition ;  and  that  tbe  burden  rested 
npon  appellee  to  prove,  and  not  upon  ap- 
pellant to  disprove,  such  negligence.  In 
case.s  nt  loss  or  injury  to  freight,  while  in 
the  custody  ot  a  common  carrier,  the  rale 
is  different.  In  such  cases,  the  carrier  is 
an  insurer;  and  when  sued  for  loss  of,  or 
damage  to,irelght  received  by  It  for  trans- 
portation, all  tbe  plalntia  has  to  show  ta 
tbe  delivery  of  hlstrelgbt  to  the  carrier,its 
loss  or  damage,  and  Its  value,  or  the  ex- 
tent ot  the  injury;  and  then  tbe  burden  is 
cast  upon  the  carrier  to  show  sucb  facta 
as  will  relieve  it  from  liability.  And  it  la 
generally  In  this  class  ot  cases  that  the 
rules  ot  law  which  determine  liability  tor 
loss  or  injury  resulting  from  natural  phe- 
nomena, called  in  the  taw  books  tbe  "act 
ot  God,"  aru  discussed.  This  arises  ont  of 
the  fact  that  in  such  cases  proof  of  the 
utmost  care  and  diligence  will  not  excuse 
the  carrier,  and  this  and  a  few  otiier  spe- 
cial defenses  are  tbe  only  grounds  upon 
which  nonliability  can  be  established. 
Lawson,  Cent.  p.  5.  In  the  present  case 
it  is  true  that  appellant  averred  in  Its  an- 
swer that  the  accident  which  caused  tbe 
death  of  appellee's  husband  was  occa- 
sioned by  an  act  of  Ood,  consisting  ot  an 
unprecedented  rainfall,  which  no  boman 
agency  cnnld  have  foreseen  or  prevented. 
But  this  was  not  all  ot  its  answer.  It 
pleaded  a  general  denial,  and  especially 
denied  all  charges  ot  negUgeace.    Tbe  fta- 
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eral  denial  was  all  that  was  necessary  for 
It  to  plead  to  avail  Itsell  of  the  rules  of 
law  governing  the  liability  of  a  railway 
compqny  to  its  employes, as  announced  In 
the  cases  above  cited  ;  and  the  fact  that  it 
went  further,  and  averred  thnt  the  Injury 
complained  of  was  cauHed  by  the  act  of 
God,  did  not  change  the  rules  of  law  ap- 
plicable to  the  case.  The  correct  test  of 
appt-ilant's  liability  was  whether  or  not  it 
bad  been  guilty  of  negligence  as  charged; 
and,  appellant  having  flled  a  general  de- 
nial, the  burden  was  on  appellee  tu  prove 
negligence,  and  any  evidence  tending  to 
disprove  it,  whether  It  showed  thnt  the 
accident  resulted  from  an  act  of  God  or 
not,  WHS  admissible  under  the  general  de- 
nial. Appellant  asked,  and  thecourt  gave, 
a  SfMictal  charge  in  reference  to  the  alleged 
freehet,  which  was  correct;  but  it  did  not 
«are  the  vice  in  the  main  charge,  because 
they  were  in  conflict,  and  the  jury  could 
not  know  wh!ch  was  the  betterlaw.  Rail- 
way Co.  V.  Robiuson,  73  Tex.  277, 11  S.  W. 
Bep.  3:27.  The  other  complaints  as  to 
charges  given  are  not  well  founded. 

3.  Appellant  has  several  assignments  of 
error  based  upon  the  refusal  of  the  court 
below  to  give  Instructluns  aslied,  which, 
in  effect,  attempt  to  maintain  the  doctrine 
that  If  appellant  selected  ordinarily  care- 
ful and  competent  employes  to  construct 
and  maintain  the  bridge  upon  which  the 
accident  occurred,  or  exercised  ordinary 
care  In  selecting  said  employes,  and  did 
not  Itself  know,  and  by  the  exercise  of  or- 
dinary diligence  could  not  have  known,  of 
the  insecure  condition  of  the  bridge,  then 
it  would  not  be  liable.  Thestatuteallow- 
tng  suits  (or  InjuricH  resulting  in  death  has 
been  amended  since  this  suit  was  brought, 
but  at  the  time  in  question  It  gave  a  ctausa 
of  action  when  the  death  of  any  person 
was  cau.'^ed  by  tlie  negligence  or  careless- 
ness of  any  proprietor,  owner,  charterer, 
or  hirer  of  any  railroad,  steamboat,  or 
atagecoach,  or  other  vehicle  for  the  con- 
veyance of  goods  or  passengers,  or  by  the 
unfitness  or  gross  neuUgence  or  careless- 
ness of  their  servants  or  agents.  The  ap- 
pellee's cause  of  action,  as  disclosed  by  her 
petition.  Is  founded  upon  the  alleged  neg- 
ligence of  appellant  in  the  construction 
and  maintenance  of  the  bridge,  and  not 
upon  the  negligence,  ordinary  or  gross,  of 
Its  servants  ur  agents.  The  law  Imposed 
the  duty  upon  appellant  to  construct  and 
properly  maintain  all  neceHsary  bridges  on 
Its  railroad;  and,  II  It  failed  to  do  so,  it 
cannot  escape  liability  because  its  employes 
to  whom  It  had  delegated  the  performance 
of  these  duties,  pei-sonal  to  Itself,  were 
guilty  of  negligence,  nor  because  It  had  ex- 
ercised due  care  in  selecting  such  employes. 
Such  negligence,  as  against  the  injured 
employe,  was  held  In  Railway  Co.  v.  Dun- 
ham, 49  Tex.  181,  to  be  the  negllgeuce  of 
the  railway  company,  and  not  of  the  (el- 
low  servant;  and  we  think  the  same  doc- 
trine applies  to  this  case.  The  case  of 
Hendrick  v.  Walton,  69  Tex.  192,  6  S.  W. 
Sep.  749,  referred  to  In  appellant's  brief,  is 
not  analogous.  There  was  no  averment 
in  that  case  that  the  defendant  had  failed 
to  discharge  any  duty  be  oweii  to  the 
plaintiff,  but  the  charge  was  that  his  dep- 
uty (the  agent)  had  committed  a  wrong- 


ful act,  which  resulted  In  death.  The  as- 
signments of  error  that  raise  this  question 
are  not  maintainable. 

4.  It  appears  that  appellee  served  notice 
on  appellant  to  take  the  de|)oRltion  of 
"Charles  Emerly;"  that  appellant  tiled 
cross  Interrogatories  to  the  witness;  that 
a  coramlsHlon  was  issued  and  returned 
with  a  deposition  signed  and  sworn  to  by 
"Charleii  Emley. "  Appellant  objected  to 
this  deposition  being  read  as  evidence,  up- 
on the  ground  that  no  notice  to  take  said 
deposition  bad  been  serveduponlt,  and  no 
commission  bad  issued  to  take  said  wit- 
ness' deposition.  This  objection  was  cor- 
rectly overruled.  In  our  judgment,  the 
two  names  are  idem  soaans.  Besides,  ap- 
pellant crossed  the  interrogatories,  and  It 
Is  not  made  to  appear  that  any  injustice 
resulted  to  it.  Wu  do  not  think  that  the 
same  strictness  in  excluding  testimony  be- 
cause of  a  variance  should  apply  in  mat- 
ters of  this  kind  as  Is  properly  applied  in 
many  other  instances, 

5.  A.  F.  Dignowltz,  John  Gllcrease,  and 
Charles  Kmley,  nonexpert  wltnesfeH,  were 
permitted,  over  appellant's  ohjectiona,  to 
state  their  opinions  as  to  what  canned 
the  bridge  to  break  down,  producing  the 
wreck  which  resulted  in  the  death  of 
Horace  Daniels.  AH  of  these  witnesses 
stated  the  facts  upon  which  their  opin- 
ions were  based,  which  brought  their  tes- 
timony, except  a  part  of  Charles  Emiey's, 
hereafter  referred  to,  within  the  exception 
to  the  general  rules  which  exclude  the 
opinions  of  nonexpert  witnesses.  Rail- 
way Co.  T.  Jarrard,  63  Tex.  560;  Railway 
Co.  V.  Locker.  78  Tex.  279,  14  S.  W.  Rep.  611; 
Whart.  Ev.  85  511, 513.  The  witness  Charles 
Kmley  was  permitted  to  state,  an  his  opin- 
ion, that,  had  the  timbers  of  the  brirlge 
been  larger  and  sound,  the  bridge  would 
have  been  sufficient  for  the  uses  of  the  rail- 
road company,  except  in  extraordinary 
rainfalls.  The  rule  allowing  nonexpert 
witnesses  to  crive  opinions  based  upon 
facts  witliln  their  own  knowledge,  and 
stated  to  the  jury  or  court  trying  the  case, 
ought  not  to  be  extended  so  as  to  allow 
the  witness  to  indulge  In  argument  or 
state  how  In  his  opinion  the  particular 
thing  ought  to  have  been,  unless  required 
to  do  so  in  an  answer  to  qxiestions  on 
rrosH-examlnatlon.  We  think  this  part  of 
Emiey's  testimony  should  have  been  ex- 
cluded. 

6.  The  question  based  npon  the  ruling 
of  the  court  in  permitting  appellee  to  en- 
ter a  remittitur  after  appellant's  motion 
for  a  new  trial  had  been  overruled  will 
not  be  considered,  as  It  is  not  likely  to 
arise  again;  nor  shall  we  pass  on  the  as- 
signment of  error  asserting  that  the  ver- 
dict Is  notsupported  by  the  evidence.  The 
Judgment  la  reversed,  and  cause  remanded. 


Lapowbri  v.  Smith  0t  «/. 

(Court  {ff  CivU  Appeals, of  Tencu.    Nov.  M^ 
1893.) 

UoBTOAOvs — Dked  Absoluts  mi  Fohm— Tbbst  isb 
TO  Tbt  Title— Pleadino. 
1.  A  deed  nbsolnte  in   form,  but  given  to 
•ecore  a  subsIatlnK  debt,  la  m  mortgag*. 
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2.  Whpre,  in  trespass  to  try  title,  one  de- 
fendant, after  general  denial,  pleads  speciallr  • 
mortgage  idven  by  the  other,  and  asks  foreclo- 
•ure,  to  \riiich  there  is  no  reply,  plaintiff  can 
only  recover  upon  payment  of  the  mortgage. 

Appetil  from  district  court,  Taylor  coun- 
ty; T.  H.  CusNER.  Judge. 

Action  of  treiipasH  tu  try  title,  brootrht 
by  Sam  Lat>o«VHkl  agalriHt  Jaraea  Smith 
and  others.  From  a  jiidKment  allowing 
plaintiff  to  recover  the  property,  hut  fore- 
cloHing  a  raortitaKO  In  favor  of  J.  B.  I^ea- 
vell,  one  of  the  defendants,  plaintiff  ap- 
peals.   Affirmed. 

H.  A.  I'vrterand  Cockrell  A  Cockrell, 
for  appellant.  Joba  ttowyer,  tor  appel- 
lees. 

Stephrnb,  J.  Conclusions  of  fact:  By 
this  action,  appellant  sduiibt  to  recover  of 
appellees  lot  1,  in  blocic  13,  in  the  city  of 
Abilene.  The  petition  was  in  the  usual 
form  of  trespass  to  try  title.  Appellee  J.  U. 
Lea  veil,  one  of  the  defendants  below,  after 
pleadinR  the  (general  denial,  set  up  that  S. 
II.  Lea  veil,  one  of  his  codefendants,  on  the 
SAtb  of  August.  1886.  executed  to  him  a 
deed  to  the  property  In  controversy,  which 
was  Intended  to  be  a  mortKageto  secure  a 
loan  of  fl.OUO,  and  prayed  to  recover  in 
this  action  the  sum  of  money  secured  by 
said  roortKURe,  with  a  foreclosure  of  the 
mortKane  lien.  No  reply  was  liled  by  ap- 
pellant to  this  answer  and  crostt  action. 
The  cause  was  submitted  to  the  court  he- 
low,  without  a  jur.v,  upon  an  agreed 
statement  of  farts,  which,  so  far  as  is  im- 
portant to  be  here  set  put,  is  as  follows; 
the  af;reement  being  that  the  evidence 
would  develop  that:  "(1)  8.  H.  and  S. 
K.  Lea  veil  conveyed  loll,  In  bloci:  13,  In 
Alillene,  Tex.,  to  J.  B.  I^cavell,  by  deed 
dated  August  30.  18SQ.  (2)  Thnt  tlie  said 
deed  is  an  absolute  warranty  deed  In  form, 
but  was  Intended  by  the  parties  as  a 
mortgage  to  secure  J.  B.  Leavell  In  the 
payment  of  a  note  for  f  1,000  and  Interest. 
(3)  That  in  tlie  fall  of  1SK8  J.  B.  Lea%-till 
conveyed  the  said  lot  back  to  S.  U.  Lea- 
vell, by  deed  of  general  warranty.  (4) 
That  this  deed  was  made  with  the  verbal 
understanding  that  It  was  to  enable  S. 
H.  Leavell  to  sell  and  convey,  as  his  own, 
the  said  lot  to  Joseph  Strickland,  with 
whom  he  was  negotiating  a  sale  of  all  of 
bis  property,  including  tliis  lot,  for  a  stock 
of  hardware.  (5)  That  It  wns  verbally 
agreed  and  understood  between  J.  B.  and 
B.  U.  I<eavell,  at  the  time  of  making  the 
said  deed,  and  at  the  time  said  deed  was 
put  in  the  possesHlon  of  said  S.  H.  Leavell, 
that  said  deed  was  not  to  operate  as  a 
conveyance  of  a  title  to  said  S.  H.  Leavell, 
nnlens  said  sale  to  Strickland  was  con- 
summated, and,  in  the  event  said  S.  H. 
Leavell  should  fail  to  make  such  s-tle,  said 
deed  WHS  to  lie  returned  to  J.  B.  Leavell. 
Plaintiff  reserved  the  right  to  object  to 
an  V  evidence  tending  to  luodlfy  or  change 
the  legal  effect  of  this  deed.  (6)  That 
said  S.  H.  Leavell  did  fall  to  make  said 
sale  and  returned  said  deed,  in  December, 
18sS,  to  J.  B.  I.«avell.  (7)  That  S.  La- 
powskl  bought  said  lot  at  the  execution 
sale  on  the day  of ,  on  a  Judg- 
ment rendered  in  the  county  court  of  Tay- 
lor county,  Tex.,  In   the  case  of  Maboney 


&  Evans  vs.  S.  A  J.  LapowskI,  In  which 
said  S.  &  J.  Lapowski  recovered  Jndsment 
over  against  8.  U.  Leavell;  that,  at  the 
time  of  said  sale,  J.  B.  Leavell  was  In  the 
possession  of  the  property  in  controversy 
in  this  suit.  (8)  That  the  Fort  Scott 
Foundry  &  Machine  Works  obtained  a 
JadKment  against  Leavell  and  Swan  and 
S.  H.  leavell  In  J.  P.  court,  precinct  No.  1, 
Taylor  county,  on  March  4, 1NS9;  that  at 
the  time  of  sale  said  J.  B.  Leavell  was 
in  the  possession  of  this  property.  (9) 
That  this  Judgment  was  filed  and  record- 
ed in  the  Judgment  record  of  Taylor  coun- 
ty March  21, 1&S9.  (10)  That  lot  1.  block 
13,  was  levied  on  and  sold  under  thia  aatd 

Judgment  on  the day   of  May,  I8B9, 

at  which  sales.  Lapowski  became  the  pur- 
chaser for  the  consideration  of  $20,  for 
which,  under  each  of  said  execution  sales, 
said  S.  Lapowski  has  proper  deeds." 
Then  follows  a  statement  of  facts  relating 
to  the  history  and  the  amount  due  upon 
the  note  secured  by  the  deed  of  the  80th  of 
August,  1880,  clearly  showing  the  same  to 
have  been  a  security  for  a  debt.  In  which 
Is  found  the  additional  statement  that  at 
the  date  of  said  instrument  said  J.  B.  Lea- 
veil  was  put  in  possession  of i«a Id  property 
by  S.  H.  Leavell, aod  has  remained  in  pos- 
sesslon  ever  since.  Upon  this  statenieut 
of  factd,  the  trial  court  concluded  that 
the  conveyance  from  S.  H.  to  J.  K.  Leavell 
was  a  mortgage,  and  that,  before  appel- 
lant could  deprive  J.  B.  Leavell  of  the 
possession  of  the  property,  he  would 
have  to  pay  the  amount  secured  by  said 
mortgage,  and  entered  Judgment  arcord- 
ingly,  foreclosing  the  mortgage  lien  in  fa- 
vor of  J.  B.  Leavell,  with  the  right  ad- 
Judged  to  appellant  of  paying  the  same 
off,  and  recovering  the  poHsesslun  of  tlie 
property,  from  w^bicb  Judgment  this  ap- 
peal is  prosecuted. 

Conclusions  of  law :  The  first  and  second 
assignments  of  error  assert  the  proposition 
that  the  conveyance  from  S.  H.to  I.B.  Lea- 
vell was  not  a  mortgage;  but,  under  the 
agreed  <itates:ent  of  facts,  we  cannot  ao 
constrnelt.as  it  wasclearly  given  towecure 
a  subsisting  debt. 

The  remaining  assignments  anaert.  Id 
different  forms,  the  proposition  that  the 
conveyance  from  J.  B.  to  S.  U.  Leavell, 
notwithstanding  the  verbal  agreement 
and  understanding  to  the  contrary,  took 
effect,  upon  the  delivery  of  the  deed,  as  an 
absolute  conveyance  of  all  the  right  and 
Interest  o!  J.  B  Leavell  In  the  property, 
whether  as  vendee  or  mortgagee,  and 
that  the  subsequeut  return  of  said  deed  to 
him  did  not  have  the  effect  of  reinstating 
his  prior  rights.  It  seems  to  be  well  set- 
tled that  a  deed  cannot  bedt-Iivpred  to  the 
grantee  as  an  escrow  to  take  effect  on  a 
condition  not  appearing  on  Its  face.  Het- 
tron  V.  Cunningham,  70  Tex.  312,  13  S.  W. 
Rep.  259;  Lott  v.  Kaiser,  CI  Tex.  6ri5; 
Wulker  V.  Kenfro,  20  Tex.  142;  And.  Law 
Diet.  413;  6  Amer.  &  Eng.  Enc.  Law,  838, 
and  cases  cited  in  note.  It  la  ulao  held 
that  a  voluntary  surrenderor  cancellation 
of  a  deed  will  not  operate  as  a  retransfei 
of  the  title;  but  the  cases  are  corflicting 
as  to  whether  such  voluntary  surrender 
or  cancellation  of  an  unregistered  deed 
will  estop  the  grantee,  and   thoaeaubss- 
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qnently  clalmloK  under  him.  DpvI.  Deeds, 
SS  800-30!>.  We  have  not  been  cited  to  any 
case  In  this  state  in  which  this  doctrine  of 
e«tuppel  Ih  directly  afilnhed  or  denied.  In 
the  cane  of  Van  Hook  v.  Hlinmona,  25  Tex. 
Supn.  p.  H24,  It  is  held  that  a  parol  agree- 
ment between  ttaeKrantoraud  tbegrantee 
to  destroy  the  deed  ol  conveyance  from 
the  former  to  the  latter,  and  to  take  back 
the  land,  would  not  destroy  the  effect  of 
sach  conveyance,  and  direst  the  estate  of 
the  latter,  in  tlie  absence  of  proof  of  the 
actual  destruction  of  the  deed.  Itisex- 
presttly  stated  in  the  opinion  of  Chief  Jus- 
tice Wukki.ek  that  it  was  not  necessary, 
in  that  case,  to  consider  In  what  cases  the 
cancellatlin  of  the  deed  would  have  effect, 
and  operate  in  the  nntureof  a  surrender 
to  divest  the  estate.  In  Stanley  v.  Epper- 
son, 45  Tes.  C54,ln  nn  opinion  delivered  by 
MooRK,  J.,  this  doctrine  of  estoppel  was 
applied  to  a  case  where,  by  permission  of 
all  parties  to  the  deed,  tlie  title  was  at- 
templed  to  be  conveyed  from  the  grantee 
to  a  third  party  liy  an  erasure  of  tlie  gran- 
tee's name,  and  the  substitution  of  that 
of  the  third  party.  While  the  weight  of 
authority  seems  to  be  against  this  doc- 
trine, il  is  well  settled  in  Massachusetts 
and  a  few  other  states;  and  In  that  opin- 
ion of  Jndg*-  Mdokb  the  case  of  Com.  v. 
Dudley,  10  Mass.  430,  is  referred  to  with 
approval.  If,  therefore,  the  rule  ffovern- 
Ing  the  conveyance  of  title  to  land  should 
be  deemed  applicable  to  the  mere  release 
jf  the  Hen,  (which  we  do  not  decide.)  we 
would  be  inclined  to  adopt  the  principle 
announced  in  Ntnnley  t.  Epperson  as  ap- 
plicable here,  and  to  hold  that  S.  If.  I^ea- 
vell  would  be  estopped  from  recovering 
the  possession  of  the  property  in  contro- 
versy after  the  voluntary  surrenderor  the 
deed,  and  that  upiiellant  would  likewise 
beestoTiped,  as  he  would  occupy  no  better 
position  than  S.  H.  Leu  veil;  all  his  right 
having  bf-en  acquired  subse<jueDt  to  the 
surrender  of  said  deed,  wltiiuut  showing 
any  facts  that  would  entitle  him  to  occu- 
py u  superior  position  by  virtue  of  the 
rights  of  an  execution  creditor,  secured 
without  notice, orof  a  Auna/}</e purchaser. 
We  are  of  the  opinion,  however,  that  a 
decision  of  this  question  isnot  wsentiai  to 
a  proper  determination  ol  the  Issues  in- 
volved in  thisappeal.  Although  the  ques- 
tion was  not  i-nUed  In  the  court  below, 
and  \t  not  raised  here,  still,  it  is  sf)  obvious 
that  we  could  not  reverse,  and  render  a 
Judgment  for  appellnnt,  on  account  of  the 
deficiency  in  his  plearling,  that  we  must 
hold  that  no  other  judgment  coulil  prop- 
erly have  been  rendered  by  tiie  trial  court 
than  was  reni1erp<l.  His  uetltlon followed 
the  statutory  form  In  suits  of  this  char- 
acter, and  contained  nothing  more.  Ap- 
pellee J.  B.  Leavell,  by  way  of  defense  and 
cross  action,  set  up  his  debt  and  mort- 
gage against  S.  H.  Leuvell,  and  prayed  a 
foreclosure,  as  be  was  bound  to  do.  In  or- 
der to  obtain  that  relief  in  this  suit. 
BoBse  V.  Johnson, 73Tex.(>0.S,ll  S.  W.  Hep. 
SOO.  lu  answer  to  thia,  8.  H.  Leavell  tiled 
only  a  general  denial,  and  appellant  made 
io  reply  whatever.  The  ruse,  theret<ire, 
comes  clearly  within  the  rule  that  In  an  ac- 
tion of  trespass  to  try  title,  where  the  div 
lendant  pleads  specially  his  title,  and  asks 


for  alflrmative  relief,  and  plaintilT  ha» 
matter  in  avoidance,  the  proof  of  it  will 
not  be  admitted,  and,  if  admitted,  will 
not  autborliie  a  recovery  by  virtue  thereof, 
in  the  absence  of  its  lieing  alleged  in  lii» 
pleading.  Paul  v.  Peres,  7  Tex.  344-346; 
Kivers  v.  Foote,  11  Tex.  670;  McSweeo  r. 
Yett.eOTex.  183. 
The  Judgment  will  therefore  be  affirmed. 


McGuADY  V.  Monks. 

(Court  of  Civil  Appeals  of  Texas.    Dea  18, 
isaa.) 

Re8  J(;dicata— Parol  Evmixca  to  Explain  la- 

sDBs— Ckoss  Pbtition. 

1.  When  defendant  pleads  res  Jadicati,  parol 
evideuce  is  not  admissilile  to  contriidiot  the  rec- 
ord, and  substitute  the  opinioii  of  witncRses  a» 
to  the  meaning  and  effect  nf  the  pleadings  and 
Judgment  in  the  former  case. 

2.  A  party  is  not  entitled  to  have  a  second 
trial  of  au  issue  determined  in  a  previous  suit 
merely  because  he  has  a  different  purpose  in- 
view,  and  seeks  different  relief. 

3.  Where  a  defendant,  after  filing  his  orig- 
inal answer,  which  contained  a  cross  petition, 
filed  an  amended  answer,  wblcb,  under  the  rnle» 
of  plendlnK,  took  the  place  of  the  former  plead- 
ing, and  the  issue  was  trie<l,  whether  properly 
so  or  not,  under  the  cross  aetion  as  set  up  in  the 
original  answer,  it  is  condusire  in  a  subsequent 
suit  where  the  question  ariaes  coUateruilr. 

Appeal  from  district  court,  Fannin  coun- 
ty; E.  D.  McX.'LKi.i.AN,  Judge. 

Action  by  8.  J.  MG<irady  against  Jamea 
Monks.  Judgment  for defeudant.  Plain- 
tiff appeals.    Aftirmed. 

JC,  L.  Afinew  and  KIch.  H.Semple,  for  ap- 
pellant.   Taylor  &  U&Uowuy,  for  appellee. 

Stephrn's,  J.  Conclusions  of  law  and 
fact;  This  is  the  second  appeal  In  this 
case.  The  former  appeal  waa  taken  by 
the  appellee  here,  James  Monks,  and  the 
Judgment  was  reversed  because  the  trial 
court  refused  to  give  a  requested  instruc- 
tion, submitting  the  issue  of  ren  ailjudl- 
eata.  Upon  the  last  trial  this  charge  was 
in  substance  given,  aud  now  the  appellee 
in  the  former  appeal.  S.  J.  McUrady,  beeks 
a  reversal  principally  on  the  ground  that 
it  was  givcu. 

A  lull  statement  of  the  Issues  of  law  and 
fact  arising  upon  the  former  appeal  may 
Ite  found  In  71  Tex.  134,  8  S.  W.  Hep.  G17. 
We  find  In  this  record  substantially  the 
same  pleadings  and  proof  as  are  there  re- 
ported, Tlie  answer  of  James  Monks  la 
precisely  the  same,  and  the  amended  peti- 
tion of  S.  J.  McGrudy  contained  In  this 
record  seems  to  be.  In  substance,  the  same 
as  his  former  pleading.  The  facts  stated 
In  said  report  we  find  to  be,  in  substance, 
the  same  as  disclosed  by  this  record. 

Appellant's  Urst  assignment  of  error 
reads  as  follows:  "The  court  erred  in  ex- 
cluding from  the  jury  the  testimony  of 
witnessos  D.  H.Scott  and  Richard  B. Sem- 
ple,  which  was  offered  to  prove  that  in  the 
trial  of  McRae  vs.  McGrady  thelssueraade 
by  the  cross  bill  of  McOrady  vs.  Monks  wa» 
not  the  same  issue  as  Is  made  in  the  pres- 
ent suit,  because  In  doing  so  the  court  ex- 
cluded from  the  Jury  the  evidence  upon 
which    the  said    issue  of  res   aiHudleat'* 
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aboulA  bare  been  detPTmloed,  as  required 
by  the  declalou  of  oor  supreme  court  In 
thin  cauHe.  This  evidence  may  be  found  In 
ttie  trauHcrlpt,  pages  24-30.  "  ]n  brief,  the 
rejected  testimony  tended  to  Rliuw  that  In 
tlie  case  uf  McRae  v.  McGrady  the  trial 
liKJKe  and  tlie  attorney  for  McGrady  did 
not  Intend  to  try  the  issue  as  to  the 
amount  of  damage  sastHlned  by  McOrady 
on  account  of  the  alleged  fraud  and  deceit 
In  changing  a  clauHe  of  general  warranty 
to  that  uf  special  warranty,  nor  was  any 
UKiney  Judgment  sought  against  Monks, 
Dor  any  reformation  of  said  deed,  but  that 
the  purpose  in  niaking  hlui  a  party  to  said 
suit  by  said  croHS  action  was  to  have  him 
bound  by  any  judgment  that  might  be 
rendered  in  that  suit  depriving  McGrady 
Ol  the  land,  nliich  Judgment  whs  expected 
to  be  used  in  the  suit  then  about  to  be 
brought  by  McGrady  for  damages  on  ac- 
«onnt  of  the  alleged  fraud  and  deceit. 

We  are  of  opinion  that  this  testimony 
tended  tu  vary  and  contradict  the  record, 
and  to  substitute  the  opinion  and  under- 
otandlng  of  witnesses  as  to  the  meaning 
and  effect  of  the  pleadingn  and  Judgment 
In  that  case  for  the  legal  construction 
thereof  by  the  court  trying  this  case. 
There  are  cases  where  oral  evidence  la  ad- 
missible to  show  what  was  determined  In 
the  former  suit,  but  this  is  clearly  not  one 
of  that  class.  Roberts  v.  Johnson, 48  Tex. 
133:  2  Whart.  Ev.  p.  157,  note  1  at  end  of 
section  9K8:  also  end  of  section  7S5,  vol- 
ume 1.  We  are  further  of  the  opinion  that 
the  testimony, if  admitted,  could  not  have 
changed  the  result.  According  to  appel- 
lant's uwD  theory,  said  Monks  was  made 
a  party  to  the  original  suit  on  the  alleged 
ground  that  Monks  was  liable  to  McOrady 
on  a  covenant  of  general  warranty,  which 
kad  been  fraudulently  changed  to  a  spe- 
cial warran^ty,  which  I  In  bill  ty  was  denied 
by  said  Monks,  and  this  Issue,  at  least, 
wua  tried  and  determined  In  the  original 
•ait.  It  could  not  be  determined  that  he 
was  liable  as  warrantor,  and  hence  pro|>- 
erly  brought  before  the  court  to  be  bound 
by  the  Judgment  rendered  therein,  without 
proving  the  identical  fraud  and  transac- 
tion alleged  in  this  suit  as  the  fonndiiiion 
for  a  recovery.  The  alleged  wrong  con- 
stitutes an  esHential  part  of  the  cause  of 
action,  whether  the  suit  be  upim  the  war- 
ranty or  for  damages  for  the  deceit  mere- 
ly; and,  until  that  Is  establlKhed,  no  dam- 
ages could  be  recovered  in  either  salt.  It 
seems  clear  to  us  that  appellant  is  not  en- 
titled to  ham  a  second  trial  of  the  same 
issue  determined  In  the  original  suit  mere- 
ly l>ecause  in  ths  subsequent  suit  he  has  a 
different  purpose  in  view,  and  seeks  differ- 
ent relief. 

The  point  is  made  that,  after  filing  bla 
original  answer,  which  contained  the  cross 
petition,  an  amended  original  answer  was 
Sled,  which  muxt  be  held,  under  the  rules 
of  pleading,  to  take  the  place  of  the  former 
pleading.  It  seems,  however,  whether 
properly  so  or  not,  that  tbe  Issue  was 
tried  nnder  the  cross  action  as  set  up  In 
the  original  answer, and  this  must  be  held 
to  be  conclusive  In  a  subHequent  suit, 
where  the  question  arises  collaterally. 

The  questions  raised  by  the  other  nsslgn- 
menta  bare  ail  been  passed  upon  and  de- 


cided correctly,  as  we  think,  by  tbe  >o- 
preme  court  on  the  former  appeal. 
Tbe  Jadsmeat  will  therefore  be  afhrmed. 


TKXiS  *  P.  Rt.  Co.  T.  Robert*  et  Ml 

[Court  of  CtM  AppeaU  of  Tlaxu.    Jan.  M^ 
U93.) 

KaILBOAD  COMFAHTSa  —  In-JITKIBB  to  PBBS058  09 
Tkaok— ISSTRncTlOXS. 

1.  In  an  ncdon  a^inst  a  railroad  company 
for  the  death  of  plalntilTa  husband  from  a  col- 
liaion  with  an  engine  wUle  on  defendant's 
track,  it  was  error  to  cfaarxe  that,  if  tbe  de- 
ceastHl  voluntarily  placed  himself  on  the  track, 
and  tbnse  in  charse  of  the  engine  saw  him 
h-'foro  it  rpaohod  him.  b>it  failed  to  rin(t  tbe 
bell  or  blow  the  whistle,  in  order  to  warn  him 
of  ita  iippronch,  then  defrndnnt  wonld  be  guilty 
of  npfflieenre.  na  tbe  question  as  to  whether, 
since  the  action,  the  train  men  were  aegligent 
was  a  question  of  fact  for  the  jury. 

2.  lu  such  action  the  court  cbarsed  that  if 
deceased  voluntarily  pla(^ed  himself  on  the 
track,  but  those  in  churge  of  the  engine  exet^ 
cised  proper  care  to  see  that  the  track  was 
clear,  nad  saw  deceased  In  front  of  tbe  train, 
and  rnn?  the  bell  and  blew  the  whiRtle  in  time 
for  him  to  get  off  the  tr.-ick,  then  they  had  a 
riRht  to  presume  he  would  get  off  the  track, 
and  plaiutilf  could  not  recover  unless  the  train 
men  siiw  that  he  was  not  going  to  get  off  the 
track  before  it  reached  him,  or  conld  have  aa- 
cert.ilned  be  wns  not  going  to  do  so  by  the  ex- 
iTcise  of  due  care  in  time  to  stop  the  train  lie- 
fore  it  reached  him,  and  failed  to  do  so.  Bfia, 
that  fiiich  charge  did  not  clearly  state  the  law 
when  there  w.is  evidence  that  deceojied.  Iiefors 
the  npnearnnce  of  the  traiu.  and  up  to  the  tima 
of  collision,  hnd  been  trying  to  get  off  the  track. 

Aptteal  from  district  court,  Cass  eouDty; 
John  L.  HBKPH'tRu,  Judge. 

Action  by  Lonlsa  Uoiierts  and  others 
against  tbe  Texas  &  Pacific  Railway  Com- 
pany to  recover  damages  for  tbe  death  of 
the  husband.  From  a  vi*rdlct  and  Jads- 
roent  for  plalutlffs,  defendant  appeals. 
Reversed. 

J-'.  H.  Pnadergnat,  for  appellaot.  Fos- 
ter A  Wilkinson,  for  appellees. 

Strprr.vs,  J.  Thisappeal  la  from  a  ver- 
dict and  judgment  In  favor  of  tbe  surviv- 
ing wife  and  children  of  Newton  R.  Rob- 
erts, who  was  killed  on  the  24th  of  Novem- 
ber, 18HS,  by  one  of  appellant's  north- 
bound passenger  trains,  within  tbe  cor- 
porate limits  of  Queen  City,  In  Cass 
county,  about  12.'>  yards  south  of  a  pnblle 
crossing,  on  or  near  a  pathway  nsually 
traveled  by  footmen  and  sometimes  by 
persons  on  horseback,  which  ran  diago- 
nally across  appellant's  railroad  track. 
The  evidence  tended  to  show  that  deceased 
hnd  entered  upon  the  track  at  tbe  puldic 
crossing,  which  was  a  wagon  road,  and 
had  gone  down  the  track,  riding  a  mule, 
to  about  the  place  where  he  was  killed; 
that  tills  occurred  about  laminates  before 
the  train  was  in  sinht;  and  that  the 
homljidu  occurred  about  80  mlnutort  after 
sundown.  At  this  point  tbe  railroad 
track  was  on  an  embankment,  abont  10 
or  12  feet  high,  and  tbe  deceased,  wben 
killed,  and  lor  several  mtaates  before  tbe 
train  was  In  sight,  was  engaged  In  try- 
ing, in  vain,  to  lead  bis  mule  off  the  track 
and  down  the  embankment,  and  seems 
to  have  been  entirely  uurnnHcloua  of  the 
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«pproa«bliiK  train.  Tbe  evIdeDCP  tended 
tu  show  f  bat  the  track  was  straight  for 
aeveral  bandred  yardH  south  of  this  point, 
and  that,  lu  approaching  deceased,  the 
train  was  running  up  grade,  and  the  wlu 
neasee  vary  In  their  estlmateu  of  Its  rate 
of  Hpoed. — from  lo  to  36  mllea  per  hour. 
The  deeeaRed  seems  to  have  been  on  bis 
way  from  Queen  City  to  Atlanta,  a  dis- 
tance of  two  or  three  miles :  and  the  evi- 
dence wart  conflicting  as  to  whether  or  not 
be  was  drunk  at  tbe  time  of  the  homi- 
cide. It  was  nlflu  eonfllcting  as  to  tbe  dis- 
tance he  conid  have  been  seen  by  tbe  en- 
gineer Just  before  he  was  killed ;  the  train 
men  claiming  that  tbcy  did  not  see  bim 
and  could  not  have  Keen  blm  at  a  greater 
distance  than  15C  feet,  on  account  of  tbe 
darkueiM,  other  eyewitnesses  testifying 
that  be  could  have  been  seen  as  much  as 
4iiO  yards  away.  There  was  nUo  a  con- 
flict as  to  the  time  when  the  1>«>I1  rang  and 
the  whistle  lilew;  one  witness  testifying 
that  it  occurred  at  the  very  time  of  tbe 
killing,  others  testifying  that  it  occurred 
vben  th6  train  was  from  35  to  175  yards 
diatont.  There  was  also  a  planing  mill 
to  or  40  yards  east  of  tbe  place  of  tbe  ac- 
cident, though  there  were  no  other  houses 
nearer  than  abont  200  yards.  The  evi- 
dence was  conflicting  as  to  the  distance 
tbe  train  was  from  the  deceased,  when 
he  waa  ftrst  discovered  by  tbe  train  men, 
rarying  from  35  to  175  yards:  and  was 
aoaceptible  of  different  constructions  as  to 
tbe  time  the  air  brakes  were  applied.  Tbe 
proof  tended  to  show  that  the  train,  if 
running  at  35  mlbs  per  hour,  could  have 
been  stopped  within  4UU  feet,  and  withlu 
aboat  half  that  distance  If  running  at  15 
or  20  miles  i)er  hour.  Cecensed  appears 
to  have  bad  an  expectancy  of  21  years;  to 
have  been  u  prosperous  farmer,  glnner, 
and  trader;  and  to  have  contributed 
about  91,000  annually  to  the  support  uf 
fais  family.  The  amount  of  tbe  verdict 
was  f  lO.Ol'O.  Appellees  charged  the  train 
operatives  with  negligence,  to  which  ap- 
pellant replied  with  a  general  denial  and 
a  plea  of  contributory  negligence. 

By  tbe  eighth  assignment  of  error  appel- 
lant complalnRd  of  the  eleventh  para- 
graph of  tbe  court's  charge,  which  is  as 
follows:  "If  you  believe  from  the  evidence 
that  Newt  R.  Kohetts  voluntarily  placed 
himself  on  defendant  company's  railroad 
track,  and  you  further  find  that  those  in 
charge  of  defendant's  engine  saw  tbe  said 
Roberts  on  tbe  track  before  it  reached 
him,  but  failed  to  ring  tbe  bell  or  blow 
tbe  whistle  as  soon  as  they  saw  him,  in 
order  to  warn  said  Roberts  of  the  ap 
proacb  of  said  train,  then  the  defendants 
will  tte  gnilty  of  negligence;  and  if  yon 
farther  find  that,  by  reason  of  such  negli- 
gence on  the  part  of  the  defendant's  em- 
ployes, said  Roberts  waa  struck  by  such 
engine  or  train,  and  killeil,  then  tbe  plain- 
tiO  would  be  entitled  to  recover."  We  are 
of  opinion  that  this  charge  contains  er- 
ror. It  acem  to  be  well  settled  in  this 
fltate  that  negligence  Is  a  qnestiou  of  fact 
lor  the  jnry,  and  that  the  court  Is  not 
warrantee  in  instructing  tliem  that  the 
failure  of  the  train  operatives  to  ring  tbe 
bell  or  blow  tbe  whiMtle  as  soon  as  they 
Me  a  man  on  tbe  track,  in  order  to  warn 
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bim  of  the  approach  of  the  train,  wnald 
cunstltnto  negligence.  Calbonn  v.  Ral^ 
way  Co.,  84  Tex.  226,  19  H.  W.  Rep.  341; 
Railway  v.  Lee,  70  Tex.  501,  7  S.  W.  Rep. 
K.57.  Railway  Co.  v.  Anderson,  76  Tex.  24», 
13  S.  W.  Rep.  196;  Railway  Co.  v.  Dyer, 
7«  Tex.  160,  13  S.  W.  Rep.  877.  In  Cal- 
boon's  Case,  above  cited.  It  is  said :  "Tiie 
conrt  has  the  right  to  instrnct  the  jury 
that  it  Is  the  duty  of  the  operatives  of  the 
engine  in  approaching  a  public  crossing 
to  ring  the  bell  or  blow  the  whistle:  but 
it  is  a  charge  upon  tbe  weight  of  the  evi- 
dence if  it  instructs  them  that  to  perform 
or  the  failure  to  perform  this  duty  shaB 
be  given  a  curtain  effect."  As  this  error 
in  the  charge  will  require  a  reversal  of  the 
Judgment,  In  view  of  another  trial,  we 
invite  the  attention  of  the  trial  court  to 
the  authorities  cited  above  wUh  refer- 
ence to  other  portions  of  the  charge  of 
which  both  appellant  and  appellees 
might,  under  these  decisions,  we  think. 
Justly  complain,  and  of  which,  in  the  sixth 
asslgnmeut,  appellant  does  in  part  com- 
plain, these  cases  having  been  reported 
since  tbe  trial  below. 
°  Tbe  ninth  assignment  of  error  calls  in 
question  the  twelfth  paragraph  of  the 
charge,  which  rends  asfollows:  "If  yoa 
believe  from  the  evidence  that  the  said 
Newton  R.  Roberts  voluntarily  placed 
himself  on  the  defendant's  ralli'oad  track, 
and  you  farther  believe  from  the  evidence 
that  at  said  time  and  place  he  was  struck 
and  killed  by  one  of  defendant  company's 
enginefi  or  trains,  but  you  further  helleve 
that  those  In  charge  of  the  defendant's  en- 
gine and  train  exercised  proper  care  in 
looking  to  see  whether  or  not  its  track 
was  clear,  and  that  those  In  charge  of  the 
train  saw  tiie  said  Roberts  on  or  near  tbe 
track  in  front  of  the  train,  or  could  have 
seen  him,  or  could  have  seen  bim  b.7  dili- 
gently looking  out  in  front  of  the  train,  in 
time  lo  ring  the  bell  or  blow  the  whistle, 
in  order  to  give  him  warnmg  of  the  niv 
proach  of  the  train,  and  that  they  did 
ring  the  bell  and  blow  the  whistle  in  tlraefor 
Rot>erts  to  have  heard  it  and  got  off  the 
track,  then  those  in  charge  of  said  train  * 
would  have  had  the  right  to  presume  tbat 
lie  would  get  off  the  track ;  and,  if  yon  so 
And,  then  the  plaintiff  cannot  recover,  un- 
less yon  belle VH  those  in  charge  of  defend- 
ant company's  engine  and  train  rang  the 
bell  and  liiew  the  whistle,  and  saw  that 
said  Roberts  was  not  going  to  get  off  the 
track  before  it  reached  him,  or  could  have 
ascertained  that  he  was  not  going  to  get 
off  tbe  track  by  tbe  exercibe  of  due  care 
and  caution  in  time  to  stop  the  train  be- 
fore it  reached  him,  and  fulled  to  do  so. " 
While  we  do  not  think  the  objection,  aa 
urged  to  this  charge  by  appellant's  a»- 
signraent,  would  require  a  reversal  of  tbe 
judgment,  still  we  arR  of  opinion  that  it 
is  objectionable  as  not  containing  a  clear 
and  correct  statement  of  the  law  as  ap- 
plicable to  tbe  facts  of  this  case;  at  least, 
we  think  tbe  jury  might  easily  have  mis- 
understood  what  was  doubtless  intended 
to  be  expreHsrd.  The  court  evidently  bad 
in  mind  the  doctrine  of  discovered  negli- 
gence; and  if,  aa  some  of  tbe  languagiB 
might  seem  to  imply,  it  was  intended  to 
atate  that,  tbougb  tbe  perilous  poaition 
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of  (teceased  re«alted  from  his  own  nesH- 
gence,  appellunt  would  Btill  be  liable  for 
the  failure  uf  ItR  trnin  men  tu  discover  this 
peril,  Uy  IceeiitiiK  a  proper  lookout,  the 
chiiree  waa  Incorrect.  Whei-e  a  person 
Koes  upon  a  rnllroud  track,  and  la,  at  the 
time  of  the  cclllHlon.by  hia  own  neslieence 
placed  in  a  danireroua  poahion,  he  ia  not 
entitled  to  recover  damages  reaaltiiiK 
from  the  injuries  received  on  account  of 
the  failure  of  the  train  uperatlvea  to  dis- 
cover Ilia  poaltion  of  peril  in  time  to  avoid 
the  accident.  In  each  coae  hla  contribu- 
tory negligence  preclndea  a  recovery,  un- 
leaa  It  alao  appears  that,  after  his  poattion 
of  danger  la  dlHcovered,  the  operatlvea  are 
guilty  of  negligencs  contributing  to  the  in- 
jury. Where,  however,  at  the  time  of  the 
colliaion,  he  ia  not  guilty  of  negligence, 
though  originally  negligent  in  going  upon 
the  track,  an  intervening  cauae  absolutely 
or  perhaps  morally  beyond  his  control 
having  put  him  in  a  position  of  peril,  it 
■eemathut  the  railroad  would  be  guilty  of 
actlunabie  negligence,  If,  through  the  want 
of  proi)er  rare,  Uh  train  men  ahould  fail  to 
diacovertlie  dangerouM.poHltion  of  the  per- 
son on  the  track  in  time  to  avert  the  In- 
Jury.  Railway  Co.  v.  Ryon,  70  Tex.  50,  7 
S.  W.  Rep.  687:  Railway  C«».  v.  Sympkina, 
64  Tex.  015;  VVaamer  v.  Railway  Co..  SO  N. 
Y.  212. 

It  may  be  donbted,  alao,  whether  the 
court  Mhould  haveinatructed  the  Jury  that 
the  train  operatlvea.  n[)on  ringing  the  bell 
and  aoun'Jlng  the  nlilHtle,  could  presume 
that  the  deceased  would  clear  the  track  in 
time  to  escape  injury.  He  seems  to  have 
been  actively  engaged  for  some  time  prior 
to  the  appenrniice  of  the  train,  and  np  to 
the  Very  moment  of  the  colliai<m,  in  an 
earnest  effort  to  Induce  hia  mole— an  ani- 
mal wlioKe  restive  diapoaitlnn  is  common 
knowledge— to  <)uit  the  track.  Whether 
railway  operatlvea  may  presume  that  a 
pePMon  apon  the  track  will  leave  it  de- 
pends upon  the  facta  of  each  particular 
case. 

The  other  aanignments  complaining  of 
charges  given  and  refuaetl  are  nut  well 
taken,  unless  It  be  the  ai.xth  assignment, 
to  which  reference  has  already  been  Inci- 
dentally made.  The  remaining  assign- 
ments relating  to  the  verdict  of  the  Jury 
need  not  be  considereu.  ltf<dlowR  that 
the  Judgment  should  be  reveraed,  and  the 
cauae  remanded. 


Texas  Cent.  Rt.  Co.  t.  Stewaht. 

(Court  oj  CVM.  Appenlt  cf  Texa*.    Oot  U, 

1893.) 

CAnniERS— IXJtmiBS  to  Passbxobus  —  CoTntian- 
TOHT  Nboliobxcb  — Plbadixo— Ixstructioxi — 
Vbkdici— MiscoxDOCT  OP  JuRT— New  Thiau 

1.  Tn  on  action  for  personal  Injuries  aeainst 
a  railrond  compnny,  It  iippeareU  tliat,  on  the 
day  of  the  noriili'iit,  pliilntifl,  who  was  three 
years  old,  with  her  mother  and  youncer  sis- 
ter, were  pnsHeDKers  on  a  paBBengor  train  of 
defendant;  tliiit,  when  the  engine  was  coupled 
to  the  tr-iin.  it  was  done  with  such  forre  as  to 
throw  plulutiCF  from  her  scut,  and  aguin:<t  the 
•tore  in  the  car.  At  the  time  of  the  coIIIkIuu, 
plaintiff  ond  her  mother  were  sltUnR  on  a  seat 
Immediately  frontiiic  the  stova.    The  plaintiff 


claimed  $3,000  for  an  injury  to  her  eye.  and 

$7,000  for  an  injury  to  her  back,  llie  court.  In 
stntinRthe  nature  of  the  suit, Raid  tliat  the  plnin- 
titt  sued  for  $10,000,  and  that,  if  the  jury 
found  for  plaintiff,  they  shoold  os-sesa  dauingea 
— I-'irst,  for  the  injuries  to  the  bend,  not  to 
exceed  $3,000:  and,  second,  for  the  injuries  to 
tlie  back,  not  to  exceed  $7,000.  Hrld,  that  the 
amount  clnimed  in  the  petition  was  not  eiven 
suihcient  prominence  to  prejudice  defendant. 

2.  The  court  properly  changed  that  the  law 
reqnire<l  defendant  to  take  great  care  in  the 
management  of  its  trains. 

3.  The  court  charged  that,  In  order  to  de- 
fend frotc  liability  on  account  of  allesed  con- 
tributory negligence  on  the  part  of  plaintiff  or 
her  mother,  the  bunlen  is  on  defendant  to  "aatia- 
fy  you"  of  such  contributory  negligence.  Heid, 
that  the  use  of  the  wortl  "sntisfy"  was  error, 
since  a  preponderance  of  evidence  is  sufficient 
to  sustain  sucli  a  defense. 

4.  As  it  was  not  negligent  for  the  mother. 
in  ohnrce  of  a  three  year  old  child,  to  occupy  a 
se.it  next  the  stove  on  a  cold  day,  in  order  to 
insure  their  comfort,  there  was  no  evidence  of 
contributory  negligence,  and  no  charge  on  that 
point  was  called  for. 

6.  The  court  ohnrge<1  that  defendant's  lia- 
bllltT  was  to  he  measured  by  the  fact  that  its 
art  approximiitely  caused  the  diwaxcs  com- 
plained of  l)y  pl.aintifF.  and  that,  if  plaintiff  waa 
suffering  from  diMeaws  not  so  cauKCtl  by  defend- 
aiit'H  act,  the.v  should  uot  be  conslileretl  in  es- 
timnting  damages.  "If  you  find  for  plaintiff, 
the  form  of  your  verdict  will  be:  'We,  the 
jury,  find  for  plaintiff,  and  assess  her  damages 
— i-irst,  for  the  injuries  of  the  heail,  and  con- 
»e<]uent    sufTcring    tliorefrom,    in    the    snm    of 

dniliirs,  (filling    up    the   blank   willi    the 

nmnnnt  assessed,  wliirh  must  in  no  event  exceed 
Sit,OOU;)  second,  for  injuriea  to  plaintiff's  back, 
and  ciiufwiinent  snfFeriug,  we  assess  f'C  dam- 
ages In  the  sum  of  dollars,  (filling  it^ 

the  blank  with  the  nmnunt  found,  whii-h  must 
In  no  event  exceed  $7,0tlO.)'"  tJdd.  that  from 
the  whole  pnmgrnph,  together,  there  ia  no 
probnhility  that  the  jury  w.is  misled  to  give 
dnninges  for  l>oth  hi  juries,  when  the  evidence 
showed  only  one. 

(i.  The  petition  alleged  "that  by  aaid  fall 
plnintilTs  hnck  was  seriously  injnrcti,  and 
her  lower  liml»  were  paralyzed,  and  hijnriea 
then  and  there  done  and  resulting  as  afnre- 
8<dd."  JIM,  that  the  court  proptrl.v  refuswl  to 
charge  that  if  the  injury  to  plaintifTs  kidueyv 
resulted  from  the  injury  to  her  head,  and  not 
fnim  the  Injury  to  her  back,  they  should  not 
allow  any  damages  on  account  of  such  injuriea, 
since  the  petition  alleges  tlmt  the  Injuries  to 
thd  kidneys  resulted  from  the  fall,  and  not  from 
the  injury  to  the  hack.  or.  at  least,  ia  snbject 
to  this  cunstniction ;  and  defendant,  not  having 
speclall.v  excepted  to  it,  should  not  be  allowed 
to  complain. 

7.  The  fact  that  the  trial  conrt  expressed 
a  doubt.  In  thf  bearing  of  the  jury,  as  to  the- 
adntissibility  of  a  report  made  by  certain  iihy- 
siclans  appointed  hy  the  court  to  examine  plain- 
tiff, and  as  to  wliether  there  woa  sufficient  evi- 
dence of  contributory  negligence  to  autlioriaa 
a  submission  of  this  issue  was  not  reversible  er- 
ror, since  it  was  snch  as  occurs  in  almoxt  ev- 
ery trial,  and  aince  there  was  no  evidence  of 
contributory  negligence. 

8.  Defendant  moved  for  a  new  trial  be- 
cause one  of  the  jurors  had  said  during  the 
trial,  when  it  was  said  tlmt  the  jury  hod  made 
up  their  minds  on  hearing  ilie  first  witness, 
"Yes,  the  railroad  should  be  made  to  pav  mon- 
ey, where  there  ia  a  chance  at  them."  Defend- 
ant pnvluced  the  adidavit  of  one  neraon  who- 
heani  the  juror's  remark.  Plaintiif  produced 
the  affidavits  of  three  witnesses,  who  were  ia 
posidon  to  hear  the  renuirk,  that  no  snch  re- 
mark was  mode.  The  case  was  submittc«l  with- 
out obtaining  the  juror's  evidence,  lldd,  that 
the  court  properly  overruled  the  motion. 

9.  The  Judgment,   which   was  rendered  dt- 
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rectly  io  favor  of  plaintiff,  who  was  a  minor, 
rhiiiilil  Im-  rpfiirmeil  to  rpfld  In  faror  of  plnintiff, 
by  |.(  r  next  frivml.  naming  him.  and  further  re- 
cttiiiK  that  the  innnf>7,  when  collected,  is  to  re- 
main in  court  till  the  quolificntion  of  a  guard- 
ian, or  the  minor  renrhes  her  majority, 

lU.  'J'he  nrtiiin  of  the  court  in  submitting  to 
the  jnry,  separately,  tiie  question  of  damnfres 
of  tiie  head  and  back,  and  requiring  a  finding 
as  to  each,  though  not  commendable,  caused  no 
inJuiT,  of  which  defendant  can  complain. 

ox  BEBBAKIMO. 

A  Jndxment  in  favor  of  a  minor,  in  an  ac- 
tion for  personal  injuries,  without  in  express 
terms  disposing  of  her  next  friend,  is  a  final 
judgment,  from  wUcb  an  appeal  lies. 

Error  from  district  court,  Eastland 
county:  J.  M.  NfooRB,  Special  Judee. 

Action  by  Snllle  G.  Stewart  SKUinst  the 
TexaH  Central  Kail  way  Company.  There 
was  JiulKnient  for  plaintiff  for  fS,00O,  and 
defendant  brings  error.  Iteformed  and  af- 
firmed. 

The  other  (acts  fully  appear  In  the  fol- 
io wins  statement  by  Hrad,  .f.: 

On  thelUth  day  of  January,  1883,  Sallle 
O.  Stewart,  then  a  minor  about  tbree 
years  of  BKe,  witli  hermuther  and  younger 
■irter,  were  pasaensers  in  a  regular  pas- 
senger train  of  plalntllT  in  error,  going 
from  CIhcu  to  section  houiie  No.  19,  on  its 
line  of  railroad  In  this  state.  At  the  town 
of  Corban,  a  stut.iun  on  said  railroad  a 
abort  dlKtance  from  defendant  in  error's 
destination,  the  trnin  upon  which  she  was 
riding  waH  stopped,  and  the  locomotive 
detached  therefrom  and  sent  oft  on  other 
buHinenH.  When  theiocnmotlre  was  again 
coupled  to  the  cars,  this  was  done  so  neg- 
ligeutly  as  to  cause  a  coiiiHion.of  suflicient 
force  to  throw  defendant  in  error  from  the 
seat  upon  wlilcb  she  was  sitting  against 
the  stove  in  the  car,  from  which  she  re- 
ceived a  cat  over  one  of  her  eyes  of  consid- 
erable length,  nnd  also  aconcuBsIou  of  her 
bncic.  from  which  serious  injuries  to  her 
kidneys  afterwards  rcsulled.  At  thtitlnie 
of  the  collision  between  the  locomotive 
and  titecnrs,  defendant  in  error,  with  her 
mother,  was  sitting  on  the  seat  imme- 
diately fronting  the  stove,  the  day  l>eing 
cold.  Tills  snit  was  flind  by  defendant  in 
error,  sning  i)y  her  next  friend,  A.  J.  Stew- 
art, ngainHt  pluintm  In  error,  October  24, 
lHS;i,  to  rwrover  damages  for  the  personal 
injuries  Inflicted  as  nIoreHnid.  Tlie  omonnt 
of  damage  alleged  to  have  been  caused 
from  the  injury  to  the  l>nck  is  f  7,000.  A 
trial  on  December  17,  lS8(i,  resulted  in  a 
verdict  and  Judgment  in  favor  of  defend- 
ant In  error  (or  $1,000  for  the  injuries  to 
the  head,  and  $4,ii00  for  tlie  injuries  to  the 
bark,  nnd  (rom  this  Judgment  this  writ  o( 
error  is  prosecuted. 

L.  W,  Alexntnlmr,  (or  plaintiff  in  error. 
Fleming  A  Moore,  (or  defendant  to  error. 

Hkad.  J.,  (nner  atating  the  facta.)  In 
Its  charge  to  tiie  jnry,  the  court,  in  its 
Btatement  o{tbe  natnre  of  the  suit,  used 
this  lauKuage:  "FlaintlK  brings  this  suit, 
by  iter  next  friend,  against  defendant,  Io 
the  sum  of  S1U,U00  fur  certain  alleged  per- 
sonal injuries."  Also,  the  court,  in  the 
eighth  paragraph  u(  the  charge,  used  the 
(oilo wing  language:  "((.vouflnd  forpiain- 
ti((,  tite  (onn  of  your  verdict  will  be:  '  We, 
the  Jury,  And  (or  the  plaintiff,  and 


her  damages— P/rat,  (or  the  lnjnr(fl«  of  tbc 
head,  and  conseqtient  suffering  therefrom, 

in  tiie  sum  o( dollars,  (filling  np  the 

blank  with  the  amount  assessed,  which 
must  in  no  event  exceed  $3,000;)  Mcoad, 
for  the  injuries  to  pialntlff's  back,  and 
consequent  suffering,  we  assess  tlie  dam- 
ages in  the  sum  of dollars,  (fllllug 

np  the  blank  with  the  amount  found, 
which  roust  in  no  event  exceed  $7,000.)'  I( 
you  Bnd  (or  defendant,  you  will  simply  so 
say."  And  plalntifJ  in  error.  In  It-i first  as- 
signment, complains  that  this  reference  by 
the  court,  in  its  charge,  to  the  amount 
sued  (or  by  defendant  In  error,  operated 
to  its  prejudice.  We  do  not  think  the 
amonnt  claimed  in  the  petition  was  given 
sufflcient  prominence  in  the  charge  to 
operate  to  the  prejudice  o(  the  plaintiff  in 
error.  Hallway  Co.  v.  Burnett,  80  Tex. 
638,  10  S.  W.  Rep.  820. 

In  its  second  assignment,  plnintiff  In  er- 
ror compiniiis  that  the  court  erred  in  in- 
structing the  Jury  that  the  law  required 
the  defendant  to  toke  great  care  In  the 
management  o(  Its  trains.  In  the  case  of 
Railway  Co.  v.  Burnett,  cited  above,  a 
charge  that  carriers  of  passengers  by  rail 
are  required  to  use  the  highest  degree  of 
care  (or  their  safety  was — as  wethink, cor- 
rectly—approved;  and  wo  are  clearly  of 
the  opinion  that  the  degree  of  care  exact- 
ed by  the  charge  o(  the  court  in  this  cose 
was  not  higher  thnn  that  imposed  bylaw. 

"In  order  to  defend  from  liability  on  ac- 
count of  alleged  contributory  negligence 
on  the  part  of  plaintiff  or  her  motiier,  the 
burden  of  proof  is  on  defendant  to  satisfy 
yiiu  of  such  contributory  negligence,  utir 
der  the  la  w  as  herein  dcflned. "  We  believe 
that  the  use  of  the  word  " satisfy, "  in  this 
paragraph  o(  the  charge,  was  error,  nnd 
that,  to  sustain  the  de(ense  o( contribu- 
tory negligence,  no  more  than  a  prepon- 
deranrc  of  the  evidence  upon  that  point  is 
required.  McBride  v.  Banguss,  65  Tex.  177. 
But  an  examination  o(  the  record  satis- 
fies US  that  there  was  no  evidence  raising 
the  issue  of  contributory  negligence,  and 
that  no  chargeupon  this  should  have  been 
given.  The  only  evidence  we  And  in  the 
record  upon  this  point  is  the  uncontra- 
dicted fact  that  defendant  in  error  was 
fitting  on  a  seat  next  the  stove,  by  tlie 
side  o(  her  mother,  and  i(  it  be  conceded 
that  a  child  three  years  old  could,  in  any 
case,  be  charged  with  contributory  negli- 
gence, (wiilrh  we  do  not  wish  to  be  under- 
stood as  conceding.)  or  if  it  be  conceded 
that  negligence  of  the  parent  would  be  im- 
puted to  tiie  child,  under  thecircnniHtauces 
of  this  cnMe, — which,  in  this  stiito,  is  at 
least  doubtful,  (Railway  Co.  v.  Moore,  68 
Tex.  07,)— we  are  clearly  of  the  opinion 
that  it  is  DO  aeiriigence  for  a  mother,  in 
charge  o(  a  three-year  old  child,  to  occupy 
the  seat  in  the  car  nearest  the  stove,  on  a 
cold  day,  when  this  is  necessary  for  their 
com(ort. 

We  have  examined  plaintiff  In  error's 
fourth  assignment,  and  the  several  propo- 
sitions thereunder,  and  are  satisfied  that 
there  la  nothing  In  the  numerous  objec- 
tions therein  made  o(  which  it  can  Juntly 
complain,  and  no  uselui  purpose  would  be 
•ubserved  iu  their  discussion. 

Tbaflltb  assignment  uf  error  complains 
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of  thA  form  of  the  verdict  the  }nry  were 
required,  by  the  charge  of  the  coart,  to 
adopt,  Id  caRn  they  found  in  favor  ot  the 
plaintin;  the  cunteDtlon  bein^  that  the 
form  of  thlH  rerdlct  required  the  Jury  to 
find  damaRes  both  for  the  a11pge>l  Injury 
to  the  head  and  to  the  bark,  wlien  the 
evidence  would  have  authorized  a  findin;; 
that  there  wan  no  Injury  to  the  back.  The 
turn)  of  the  verdict  required  by  the  charge 
of  the  court  is  quoted  above,  and,  if  this 
were  ell  that  is  said  In  the  rharee  upon 
the  subject,  it  would  raise  (|uite  a  serious 
question.  We  believe,  however,  that, 
taking  the  whole  paratrrnph  ol  the  charge 
together,  there  is  no  reasonable  probabil- 
ity that  the  Jury  could  have  been  misled  in 
allowiuK  daiuaKes  under  either  head 
which  were  not  cansod  by  negligence  on 
the  part  of  the  plainrlR  in  error.  The  par- 
aeraph  in  which  this  form  of  the  verdict  is 
given  is  as  follows:  "And  in  this  connec- 
tion you  are  charged  that  the  liability.  If 
any,  of  defendant,  is  measured  by  the  tact 
that  the  injury  received,  if  any,  follows 
approximately  from  Uh  culpable  act,  it 
any,  and  if  you  believe  from  the  evidence 
that  after  such  injuries,  if  any,  were  re- 
ceived by  Sallie  0.  (jtewsrt,  she  suffered 
from  any  malady  or  disease,  then,  unless 
you  believe  from  the  evidence  that  such 
malady  or  dlnease  proximately  resulted 
from  the  Injury  neglii^ently  inflicted  upon 
her  by  defendant,  you  cannot  consider 
such  maludy  or  disease,  or  the  damages 
or  suflering  springing  from  such  disease  or 
malady,  in  estimating  the  damages.  It 
you  find  any  damages  for  plaintiff,  you 
can  only  find  damages  in  such  sum  as  will 
compensate  her  for  the  Injurien,  if  any,  di- 
rectly inflicted  upon  her  by  the  negligent 
act  of  defendant,  and  following  approxi- 
mately from  such  injuries.  If  you  find  for 
plaintiff,  the  form  of  your  verdict  will  be, " 
etc.  Then  follows  the  form  tor  the  verdict 
complained  of.  We  think  there  Is  no  rea- 
sonable doubt  but  that  the  jury,  conHtrn- 
Ing  the  whole  charge  together,  understood 
that  they  were  only  to  allow  such  dam- 
ages as  were  caused  by  the  acts  of  ttie 
plaintiff  in  error,  and  that  they  were  not 
misled,  by  the  form  of  verdict  prescribed 
by  the  court,  into  allowing  any  damages 
they  otherwise  would  not  have  allowed. 
At  the  same  time,  we  do  not  wish  to  be 
understood  as  approving  the  language 
nsed  by  the  court  In  prescribing  this  form 
tor  the  verdict,  without  also  informing 
the  Jury  that  they  might  find  damages  for 
one  of  the  alleged  injuries  without  also 
finding  for  the  other;  and,  were  there  any 
reasonable  ground  disclosed  by  the  rec- 
ord to  believe  that  the  jury  could  have 
been  misled  thereby,  we  would  feel  bound 
to  reverse  the  case. 

The  seventh  and  eighth  assignments  ot 
error  call  in  question  the  action  of  the 
court  in  refusing  two  special  charges  re- 
quested by  plaintiff  in  error,  to  the  effect 
that  it  the  Jury  believed  the  injury  to  de- 
fendant in  error's  kidneys  resulted  from 
the  injury  to  her  bead,  and  not  from  the 
injury  to  her  back,  they  should  not  allow 
any  damages  on  account  of  such  injuries. 
This  is  based  upon  the  contention  that  de- 
fendant in  error.  In  her  petition,  alleges  the 
Injuries  to  her  kidneys  to  have  resulted 


from  the  Injnry  to  her  back,  but  we  do  not 
ao  construe  the  petition.  The  allegation 
relied  upon  is  in  thislanguage:  "That  by 
said  fall  plaintlR's  back  was  seriously 
bruised  and  wrenched,  by  reason  of  wbicii 
plaintiff  suffered  great  and  excruciating 
pain  many  days  and  nights,  to  wit,  one 
hundred.  Her  kidneys  were  seriously  and 
permanently  Injured,  and  her  lower  limtM 
were  paralyzed,  and  Injuries  then  and 
there  done  and  resulting  as  aforesaiii."  We 
ccmstrne  this  petition  as  alleging  that  the 
Injury  to  thekidneys  resultedfrom  thefnll. 
just  as  the  Injury  to  the  back  resulted 
from  the  fall,  hikI  not  that  the  injnries  to 
the  kidneys  resulted  from  the  Injury  to  the 
back.  At  least,  we  think  the  petition  is 
subject  to  this  construction;  and,  plaio- 
tlH  In  error  not  having  specially  excepted 
to  It,  we  think  It  should  not  now  be  al- 
lowed tocomploln.  It  is  not  a  case  in 
which  the  rule  that  a  pleading  Is  to  he  con- 
strued more  strongly  agitlnst  the  pleader 
sliould  be  applied. 

Tbe  ninth  assignment  of  error  com- 
plains of  the  action  of  the  conrt  in  havinr 
expressed,  In  the  hearing  of  tbe  jury,  a 
doubt  as  to  the  ndmlsMildtfty  of  a  report 
made  by  certain  phyijiciaua  appointed  by 
thecourt  to  examine  defendant  In  error; 
and  the  tenth  assignment  of  error  com- 
plains of  tbe  action  of  the  court  In  expreso- 
ing,  in  the  hearing  of  tliejnry,  adoubt  a* 
to  whether  tliere  was  Anfficlent  evidence 
as  to  contributory  negligence  on  theiinrt 
of  the  mother  to  authorize  a  snhmlssloD 
of  this  issue.  The  languMge  used  by  the 
court  below  was  such  as  occurs  In  almoHt 
every  trial,  and  we  think  could  have  been 
expressed.  In  both  Instances,  In  much 
stronger  language  than  was  used,  with- 
out giving  plaintiff  In  error  any  just  cause 
of  complaint.  The  court's  doubt  as  to 
the  admlssitilllty  of  tbe  report  ot  the  phy- 
sicians mnst  have  been  a  very  serious  one, 
and  we  have  already  held  tlint  there  was 
no  contributory  negligence  In  the  caHe. 

The  eleventh  assignment  of  error  calls  in 
question  the  action  of  the  court  in  over- 
ruling a  motion  for  a  new  trial  upon  the 
ground  that  the  jnror  Shoate  was  not  an 
Impartial  juror,  as  shown  by  the  fact  that 
upon  one  occasion,  at  bis  boarding  bouse, 
during  one  ot  the  recesses  of  tbe  court, 
while  the  trial  was  in  progress,  when  It 
was  said,  in  his  presence,  that  the  jury 
had  made  up  their  minds  on  hearing  the 
first  witness,  he  replied:  "Yes,  the  rail- 
road should  be  pulled,  or  made  to  pay 
money,  [or  some  language  of  equivalent 
Import,]  when  there  is  n  chance  at  them.* 
The  tact  that  this  juror  nsed  this  langnage 
was  shown  by  the  affidavit  of  one  H.  C 
Duke.  At  the  hearing  of  this  motion  the 
affidavits  of  John  Browning,  W  B.  Stan- 
field,  and  Billy  Bearden,  who  were  in  a  po- 
sition to  have  heard  this  language  ot  the 
Juror,  bad  it  been  uttered,  were  read,  and 
neither  ot  them  heard  any  such  expres- 
sion. After  the  hearing  ot  this  evidence, 
the  conrt  proposed  to  withhold  Its  rullnic 
until  the  evidence  of  thejnrorblmseltcoald 
be  obtained,  but  both  parties  expressed  a 
willingness  to  submit  the  question  upon 
the  affidavits  Introduced,  and  the  court 
upon  this  evidence  overruled  the  motion, 
thereby  holding  that  the  aflfldavit  ot  tb* 
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wltnees  Duke  was  not  true.  In  fact.  It  It 
be  conceded  that  tbe  motion,  upon  Its 
face,  accompanied  'wltli  Dnke'H  affidavit, 
wae  Bofflclent  to  authorize  tlie  xrantlngof 
a  nevr  trial,— wliicb  wo  do  not  decide,— 
we  tliiutc  it  clear  that  tbe  iindini;  ot  tho 
court  was  amply  suataioed  by  tbe  evU 
denee  before  it 

Th«  twelltl)  aaflgnment  of  error  com- 
plaint ol  tbe  action  ul  the  court  in  refusing 
a  ccw  trial  on  tbe  ground  that  tbe  verdict 
U  ?0Dtrary  to  tbe  evidence,  and  la  exccHs- 
1t(.  Let  wt  are  Hatisfied  that  tlie  verdict  is 
au  )!).'>  paj:  ported  by  tbe  evidence,  lo  all 
rcttpect.. 

Tbfcfobrteentli  MHHlenment  of  error  coni- 
plaioK  that  tbe  judsmentehould  have  been 
rendered  in  favor  of  A.  J.  Stewart,  as  next 
frien<l  of  Hallie  O.  Stewart,  instead  of  di- 
rectlj  ill  favor  of  the  minor  herself.  Weare 
uf  tbe  opiuion  that  the  proper  form  of 
Judgment.  Ill  nucb  cases,  is  to  recite  that 
"  tlic.  plHii.tin,  by  her  next  friend,  [naming 
tiiCm,]  dc  have  end  recover  tbe  amount 
of  tbe  judgment,  for  tbe  sole  nse  of  tbe 
inir.oi,*'  and  that  the  Judgmeotsbouldelao 
recite  that  tbe  money,  when  collected,  is 
to  remain  in  court  until  tbe  quallQcatlon 
of  a  regular  guardian,  or  until  the  minor 
reachbi  ber  majority;  and  the  iudgmeat 
ta  tblf  case  will  be  reformed  to  so  read. 
Kail  way  Co  v.  Styron.66  Tex.  424,  1  S.  W. 
Bep.  161;  Brooke  v.  Clark.  57  Tex.  118. 

A  aupplAmentary  assignment  of  «rror, 
tiled  by  plaintiff  in  error,  calls  In  goestioD 
the  action  of  tbe  court  In  submitting  to 
the  Jury,  separately,  tbe  question  of  dam- 
ages of  tbe  bead  and  back,  and  requiring 
a  finding  as  to  each.  WIiIIh  we  do  not 
approve  of  this  practice,  we  see  no  evi- 
dence ot  any  injury  having  resulted  in  this 
case  to  plaintUt  in  error,  of  which  It  can 
complain. 

Upon  tbe  whole  case,  we  are  of  opinion 
that  tbe  Judgment  in  favor  of  the  defend- 
ant in  error  should  be  reformed  as  above 
indicated,  and,  when  so  reformed,  should 
in  all  things  be  affirmed,  and  tbat  tbe 
costs  of  this  appeal  abould  be  paid  by 
plaintiff  In  error. 

ON  TtEBBAHIN?. 
(Dec  22,  1S92.) 
The  Judgment  rendered  in  tbe  court  be- 
low was  in  favor  of  tlie  minor  without 
mentioning  her  next  friend, and  appellant, 
in  its  motion  for  reheanng,  insists  tbat 
this  was  nut  a  final  Judgment,  and  asks 
that  the  appeal  herein  be  dismissed.  We 
are  of  opinion  tbat,  in  this  class  of  rases, 
a  Judgment  in  favor  of  the  minur  without 
in  express  terms  disposing  of  tbe  next 
•friend  is  i  final  Judgment  from  which  an 
appeal  can  be  taken.  In  addition  to  the 
autborltier  referred  tola  the  nrigiualopin- 
inn  herein  set  Railway  Co.  v.  Ilewitt,  67 
Tex  4Ta,  8  S  W  Rep.  705;  Oil  Co.  v. 
Thonrip^cn,  76  Tex.  235,13  S.  W.  Rep.  60; 
Banlt  T  Wales,  .^  Civil  Oas.  Ct.  App.  244. 
We  art  also  of  opinion  tbat  the  disposi- 
tion wc  have  made  of  the  case  in  holding 
tbat  the  remarks  of  the  Judge  In  tbe  pres- 
ence of  the  Jury,  to  the  effect  that  he  enter- 
tained doubts  as  to  the  admlMibillty  ot 
tbe  report  made  by  the  physicians  ap- 
pointed to  examine  appellee,  were  nut 
snob  as  to  call  for  a  reversal  ot  tbecaae. 


As  said  by  Justice  Hbnrt,  to  tbe  ease  of 
Smith  T.  Bank,  82  Tex.  36H,  17  8  W.  Rep. 
779,  "it is  practically  Impossible  for  a  court 
to  make  Its  rulings  un  questions  arlsiag 
during  the  trial  withoutsaying  something 
in  explanation. **  The  motiun  for  rehear- 
ing will  therefore  be  overruled. 


Gahbktt  t.  Kansas  Citt  Coal  Min.  Co. 
et  «/. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  19,  1893.) 

COSTHACTS  TO  FOKM  CORPOnATIOKS  —  bSUB  0» 
STOfK— PaTMEXT. 

1.  Persons  desiring  to  develop  certain  coal 
land,  on  which  they  had  options,  entered  into 
a  contract  to  form  a  corporation  with  a  paid- 
np  capital  of  $1,000,000.  llie  land  was  to 
represent  the  entire  assets  of  the  corporation, 
,and  was  to  be  paid  for  by  the  isaue  of  ^300.000 
in  bonds.  All  money  expended  in  the  purchase 
and  deTelopment  of  the  land  was  to  be  re- 
funded to  the  person  expending  it.  One  of  the 
parties  iiras  to  receive,  for  selling  the  bonds  and 
organizing  the  corporation,  paid-np  stock  to  the 
amonnt  of  $440,000.  Another  was  to  receive, 
for  contracts  and  raitiona  on  which  he  had  ad- 
vanced but  little,  it  any,  nMmey,  stock  to  the 
amoQOt  of  $.3:25:000.  BHd,  that  the  contract 
was  void,  under  Rev.  St.  1SS9,  {  2490,  and  arti- 
cle 12,  }  8,  of  the  constitution,  prohibiting  the  Is- 
sue of  stock  except  for  "money  paid,  labor  done, 
or  property  actually  received,  and  all  fictitious 
increase  ot  stock  or  indebtedness,"  and  providing 
tliat  5  per  cent.,  at  least,  of  ersty  soiiscription 
shall  be  paid  in  money  at  tbe  time  of  the  Bnl>- 
scriptlon,  and  that  nons  stuUl  be  received  without 
such  par nient. 

2.  The  fact  tbat  the  contract  provided  tor 
taming  over  the  land  at  actnal  cost  to  the  cor- 
poration could  make  no  difference,  since  It  was 
apparent  oa  tbe  face  of  the  contract  that  the 
land  and  services  were  not  a  fair  equivalent  for 
the  stock  to  l>e  issued. 

Appeal  from  clrcoitcoart,  Jackson  coon- 
ty;  James  Gibbon,  Jodge. 

Suit  by  L<ewiB  C.  Oarrett  against  the 
Kansas  City  Coal  Mining  Gompaoy  and 
others  for  specific  performance.  Jodg- 
ment  for  plaintiff.  Defendauta  appeal. 
Reversed. 

For  former  report,  aee  20  8.  W.  Rep.  2S. 

IFarzier,  Ueau  <£  Ha/reriaan,1or  appel- 
lants.   Llpacouib  J^  Kastjior  respondent. 

M ACPARL.ANB,  J.  Tbis  is  a  snit  In  equity 
to  compel  the  defendaots^a  corporation, 
and  Itssbarebolders  and  directors— to Issne 
to  plaintiff  certain  shares  of  stock  in  said 
corporation,  and  to  register  tbe  transfer 
of  such  shares  in  tbe  >>noks  of  tbecorpora- 
tlon.  Tbe  petition  charges  that  on  the  2d 
day  of  April,  lM8S,heond  defendants  ferry. 
Smith,  and  Long  owned  and  held  con- 
tracts on  large  qoantitiea  of  coal  land  In 
Morgan  county,  comprising  tbe  Stover 
coal  mines,  and  otlier  land  ;  that  on  tiiat 
day  be,  said  Perry,  and  Smith  entered 
into  a  contract  with  one  E.  E.  VVilxon,  by 
which  it  was  agreed  that  Wilson  abould 
organise  a  corporation,  with  a  paid-up 
capital  of  f  1,000,000,  for  tbe  purpose  of 
completing  the  purchase  of  said  land  and 
developing  the  mines;  tbat  Wilson,  for 
bis  services,  was  to  have  4^440.000  of  the 
stock,  and  plalutitt.  Perry,  and  Smith  the 
balance,— f56U,(W0.  Tbe  petition  cbarged 
further  tliat  said  Wilson  had  oqeoBlsed 
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tbe  corporation  under  the  laws  of  the 
Btnte  of  Kanaas,  and  lie  U  president,  and 
Bald  Purrj,  Smith,  and  Lohk,  tu^ethpr 
with  B.  F.  McNaIr  and  Haid  Wilsuii,  are 
Bharehnlderu  and  directunt.  and  hold  a 
controlling  Intcrent  therein;  that  by  a 
contract  dated  April  17,  1888,  it  was 
agreed  that  plaintiff  was  to  have,  oat  of 
the  $.'jCO,()OII  of  the  stock,  shares  of  the  face 
value  of  9425,G06.72,  and  thnt  said  Perrjr, 
Smith,  and  Long  were  to  have  the  balance 
of  sharps,  of  the  face  value  of  fli{4,3S)3.28; 
that  defendants  refused  to  issue  said 
Btock  to  him,  but  threaten  to  issue  tbe 
whole  to  the  said  Perry,  Smith,  Long, 
and  said  McNair.  Tbe  answer  of  defend- 
ants Perry,  Smith,  Lo)ig,  and  McNalr 
charged  that  plaintiff  had  agret-d  to  ad- 
vance one  half  the  money  to  make  pay- 
ments on  tbe  land  to  avoid  forfeitare  of 
contracts;  that  they  pnlil  $15.4U0  In  cash 
towards  payment  of  the  land,  and  plain- 
tiff had  neglected  and  refused  to  pay  any 
part;  that  when  1  bey  went  into  the  en- 
terprise with  Garrett  he  represented  that 
be  already  had  a  corporation  organized 
with  a  capital  of  ^^aO.OUU,  to  purchase 
said  lands,  all  of  which  was  subscribed, 
which  representations  were  false;  that 
afterwards  plaintiff  represented  that  he 
bad  made  arrangements  with  E.  E.  Wilson 
to  organise  a  corporation  with  $1,000,0UU 
capital,  and  would  Issue  and  sell  lands  suf- 
cient  to  repay  them  for  their  advancesand 
for  tbe  purchase  and  payment  tor  other 
land,  amounting  in  all  to  lU.UOO  acres; 
that  they  acted  on  tbe  strength  of  these 
represrntatlons,  and  a  promise  by  plain- 
tiff that  he  would  aisume  the  payment  of 
I15.U00  due  to  Anthony  Arnold  as  com- 
mission for  the  purchase  of  some  lO.OUO 
acres  of  land.  Tbey  charged  that  plain- 
tiff wholly  fulled  to  perform  and  carry  out 
his  undertakings,  and,  in  order  to  pro- 
tect themselves  from  loss  of  the  money 
they  bad  advanced,  they  entered  into  the 
organlxation  of  a  new  corporation,  and 
entered  into  the  contract  mentioned  In  the 
petition.  Tbe  defendant  corporation  ad- 
mitted that  it  was  a  corporation  organ- 
iied  under  tbelawsof  Kansas,  with  a  cap- 
ital stock  of  f  1.000,000;  that  Perry,  Smith, 
Long,  and  McNair  claim  the  same  stock 
demanded  by  plaintiff;  had  no  Informa- 
tion in  regard  to  thecontrncts;  and  asked 
the  court  to  adjudicate  as  to.  the  owner- 
ship of  tbe  stock. 

We  are  asked  in  this  suit  to  enforce  the 
speciflc  peiformance  of  a  contract  made 
among  the  promoters  of  a  corporation 
before,  but  in  contemplation  of,  its  organ- 
ization. The  corporation  is  asked  to  Issue 
to  complainant  paid-up  capital  stock  of 
the  face  value  of  about  S3-.'5.000.  The  first 
written  agreement  found  in  tbe  record  Is 
made  by  plaintiff  and  defendants  Long, 
Perry,  and  Smith,  and  bears  date  April  17, 
l^i.  It  provides  that  Perry,  Long,  and 
Smith  are  *  to  have,  in  full  tor  their  pay- 
ments and  services  in  tbe  matter  of  tbe 
Morgan  county  land,  comprising  about 
lO.flOO  acres,  bought  as  contemplated, 
f  1(IO,fiOO,  out  of  the  capital  stock  of  a  com- 
pany to  be  organized ;  said  stock '  to  be 
issued  under  the  Wllscm  agreement,  sub- 
ject to  proposed  incumbrance."  It  was 
"further  agreed  that  all  moneys  expended 


in  the  purchase  and  deyelopiaent  of  Raid 

land  are  to  be  refunded  totbeiierBODS  lia  v- 
ing  paid  the  same.  If  tbe  Wilsou  agree- 
ment is  consummated.  Said  Wilson 
agreement  is  that  said  Wilson  is  to  as- 
sume the  contracts  and  obligations  of  tbe 
parties  hereto,  and  orgnnlsea corporation 
witha  patd-upcapitalstock of  91,000.000. — 
said  land  representing  the  entire  assets  of 
the  corpora tion,~aud  said  Wilson  is  to 
have  $383,300  of  said  stock  and  faOO.OOO 
in  bonds,  for  which  he  is  to  fnrnlsb  said 
corporation  $300,000."  Tbe  Wilson  agree- 
ment, referred  to  as  the  basis  of  this  one, 
was  reduced  to  writing,  and  signed  by 
Wllson.Sroith,  Perry,  and  plaintiff, at  Kan- 
sas City,  Mo.,  April  25, 18^.  This  is  tbe 
contract,  a  specific  perforinance  of  whlcb 
is  invoked, and  Is  as  follows:  "This  agree- 
ment witnesseth,  that  whereas,  L.  C.  Gar- 
rett, L.  C.  Smith.  J.  W.  Perry,  and  otbens 
have  an  Interest  in,  and  contracts  and 
options  tor.  from  6,000  to  lO.OUO  acres  of 
coal  land  in  Morgan  county,  MisHOort; 
and  whereas,  they  are  desirous  of  form- 
ing a  corporation  for  the  purpose  of  com- 
pleting the  purchase  of  said  lands  and 
developing  the  same,  and  secnrlnie  the 
services  of  Edwin  £.  Wilson  to  that  end: 
now,  it  Is  hereby  further  agreed  lHitw««Q 
said  first-mentioned  parties,  of  tbe  first 
part,  and  said  Wilson,  of  tbe  second  part, 
that  a  corporation  shall  be  organised 
with  a  paid-up  capital  of  one  million  dol- 
lars, said  capital  to  be  represented  by  the 
value  of  the  lands  owned  and  contracted 
for  by  said  party  of  the  first  part;  tbat 
at  once,  on  tbe  organization  of  Its  said 
corporation,  said  corporation  shall  ac- 
quire title  to  the  lands  above  referred  to, 
shall  issue  bonds  to  the  amount  of  three 
hundred  thousand  ($300,000)  dollai-s,  se- 
cured by  mortgage  on  the  said  lands  and 
coal  plant;  the  amount  of  money  ob- 
talued  by  the  sale  of  the  aforesaid  bunds 
to  be  used  in  acquiring  title  to  said  lands, 
and  developing  the  same  as  a  coai-pro- 
dncing  property.  Said  Wilson  shall  be- 
come the  financial  agent  of  said  corpora- 
tion for  the  sale  of  its  said  bonds,  and 
aKrecs  to  take  over  and  sell  the  same  at 
par,  and  to  furnish  money  on  account  of 
the  same  to  meet  the  requirements  of 
said  corporation  in  paying  for  said  lands 
and  developing  its  said  property,  and 
account  lor  and  turn  over  to  the  corpora- 
tion, at  once,  all  moneys  received  on  ac- 
count of  said  bonds.  Said  lands  are  to  be 
turned  over  to  said  corporation  at  ac- 
tual cost  price,  as  had.  from  the  original 
owners,  together  with  such  reasonable 
commisBlons  as  have  been  agreed  to  be 
paid  by  said  party  of  the  first  part,  whicli 
said  corporation  shall  pay.  Said  Wilson 
Is  to  have  tbe  management  of  said  corpo- 
ration when  formed,  subject  tothocontrol 
of  tbe  board  of  directors,  to  be  eleven  in 
number,— five  named  by  Wilson,  five  by 
said  first  party,  and  one  by  the  ten  chosen. 
In  consideration  of  all  of  which  said  Wil- 
son is  to  bnve  four  hundred  and  forty 
thousand  ($440,000)  dollars  of  tbe  stock 
of  said  corporation,  tbe  balance  of  tbe 
stock  to  belong  to  tbe  parties  of  the  first 
part." 

From  the  testimony  of  the  witnesaee  it 
is  establlsbed,  beyond  a  doubt,  that  auder 
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the  BKreementB  the  whnle  capital  atock  of 
the  prupofied  corporation  should  bo  paid 
in  full  by  tumluK  over  to  it  the  landii  for 
which  the  parties  had  options  and  con- 
tracts, and  for  services  rendered  in  its  pro- 
motion; that  tlie corporation shoald  then 
issne  f300,000  In  bonds  secured  bj  mort- 
tCHgv  on  the  corporate  property,  and  with 
the  proceeds  the  land  shonld  be  paid  for, 
Che  promoters  shoald  be  repaid  all  money 
advanced  in  paylni;on  land  contracts  oiid 
options,  and  expenses  of  buyluK  the  land 
and  organising  the  corporation,  and  the 
balance  should  bo  applie<]  In  developing 
the  mines.  Now.  aHsumin?  that  tho  di>- 
fendant  corporation,  organized  under  the 
laws  of  the  state  of  Kansas,  in  the  out- 
growth of  the  contract  in  qurstlon,  and 
that  plaintiff  performed  fully  nil  his  obll- 
gntions  under  said  contract,  is  he  entitled 
to  the  relief  soneht  in  this  suit?  Under 
the  constitution  and  lavrsof  this  state,  no 
corporation  has  power  "to  issue  stock  or 
bonds,  except  for  money  paid,  labor  done, 
or  property  actually  received,  and  all  Hc- 
tltloua  increaf^e  of  stock  or  indehtednrss 
shall  be  void,"  (section  8,  art.  12,  Const. 
Mo.;  Rev.8t.lN89,  §2409:)  and  5  per  cent., 
at  least,  of  every  subscription  shall  be  paid 
in  money  at  the  time  of  subsuribinK  there- 
for, "and  no  suhKcrlptlon  shall  be  received 
or  taken  without  surli  payment."  This 
contract  was  made  in  this  state,  the  prop- 
erty which  was  tlie  saltject-matter  thereof 
was  situate  in  this  state,  the  agreement 
was  to  be  performed  in  this  state,  and  it 
does  not  appear  that  the  corporation 
should  be  organized  under  the  lan-s  of  the 
state  of  Kansas,  nor  were  the  laws  of  that 
state  introduced  in  evidence.  The  con- 
tractmust  beinterpreted  In  the  llghtof  the 
constitution  and  laws  of  this  state.  When 
the  constitution  permits  a  subscriber  to 
pay  torstock  by  labor  done  or  property  ac- 
tually received,  it  means  that  the  corpora- 
tion must  receive,  in  labor  or  property, 
what  it  was  reasonably  worth  in  money. 
The  same  rule  obtains  in  the  abseni^e  of 
atalutory  authority.  Corporations  must 
own  property  for  the  purposes  of  their 
legitimate  business,  and  it  would  be  but 
a  useless  formality  to  receive  the  money  in 
payment  for  the  stock,  and  return  it 
again  in  payment  for  the  property.  That 
formality  is  not  required,  but,  as  is  said 
by  Lord  Justice  Oiffarp  in  Drummond's 
Case,  L.  K.  4  Cfa.  App.772:  "If  a  roan  con- 
tracts to.  take  shares,  he  must  pay  for 
them,  to  use  a  homely  phrase,  in  meal  or 
in  melt.  He  must  either  pay  In  money  or 
in  money's  worth. "  Cook,  Stock  &  S.  §  13  ; 
Wnod.'s  Field,  Corp.  $  477.  To  tiie  same 
effect  are  the  decisions  in  this  state.  The 
property  or  labor  must  be  a  "fair.  Just, 
lawful, and  needed  equivalent  for  the  mon- 
ey subscribed. "  Llebke  v.  Knapp,  70  Mo.  24 ; 
Shickln  T.  Watts,  94  Mo.  414,  7  H.  W.  Ren. 
274;  Chouteau  v.  Dean,  7  Mo.  App.  210. 
No  one  can  read  the  con  tracts  and  evidence 
to  this  case,  and  not  be  thoroughly  con- 
vinced that  the  whole  scheme,  if  consum- 
mated, would  be  contrary  to  public  policy, 
a  fraud  on  future  purchasers  of  the  stock, 
and  in  the  face  of  the  positive  mandates 
of  the  constitution  and  laws  of  the  state. 
Ho  cash  payment  whatever  was  to  be 
made.    Indeed,  the  expenses  of  organisa- 


tion were  to  be  refunded.  Three  hundred 
tliuuHiiud  dollars  of  bonds  were  to  pay  for 
the  land  and  develop  the  property,  which 
was  put  into  the  corpora tlonat  fl.OOO.UOO. 
Wilson,  for  selling  the  bonds  and  organ- 
ixing  the  corporation,  was  ro  get  paid-up 
stock  of  the  face  value  of  f 440,000:  and 
the  company  was  to  issue  to  plaintiff.  In 
exchange  for  his  eq allies  In  "contracts 
and  optiou8'*up(>n  which  be  had  advanced 
but  little.  If  any.  money,  paid  up  capital 
stoi-k  of  the  face  value  of  from  $300,000  to 
$400,000.  There  is  no  dlfflcnlty  here,  as  is 
sometimes  the  case.  In  deternilulng  wheth- 
er there  was  an  overvaluation  of  the  prop- 
erty or  labor.  The  Inequality  between  the 
value  of  what  plaintiff  has  put  into  the 
corporation,  and  what  he  demands  from 
It,  la  so  great  as  to  shock  the  conscience. 
The  contract  that  the  corporation,  when 
organized,  should  issue  stock  as  fully  paid 
up,  when  in  fact  the  proposed  payment 
was  Intentionally  flctitlons,  whs  an  agree- 
ment that  it  would  perform  an  act  ultra 
vires,  and  which  a  court  of  equity  will  not 
enforce.  Tubey  v.  Robinson.  00  ill.  233; 
Railway  Co.  v.  Mowatt,  13  Jur.  pt.  1,  p. 
407:  Le  Warne  v.  Meyer,  SH  Fed.  Rep.  191. 
Pluiutiff  and  the  otiier  defendants  who 
were  parties  to  theillegalagreementstand 
In  pari  delicto,  and  neither  can  enforce  the 
contract  against  the  other.  Green  v.  Cor- 
rignn,87Mo.  870;  Kitchen  v.Greenabaum, 
61  Mo.  lis. 

It  is  no  answer  to  these  objections  that 
the  contract  makes  provision  that  the 
lands  shall  be  turned  over  to  the  corpora- 
tion at  actual  cost.  It  is  apparent  from 
the  face  of  the  contracts  that  the  land, 
and  the  services  to  be  rendered  by  the 
promoters,  taken  together,  were  nothing 
like  a  fair  equivalent  for  tho  face  value  of 
the  sto<^k  to  be  issued.  It  does  not  mat- 
ter whether  the  value  of  the  land  or  the 
services  was  fictitious.  Both  were  pro- 
vided by  thncontract  under  which  plaintitt 
claims.  That  the  stock  of  the  corporation 
demanded  by  plaintiff  would  be  largely 
fictitious,  and  that  no  payment  in  money 
is  required  under  the  contract,  is  mani- 
fest. 

Neither  are  we  embarrassed  In  this  case 
with  questions  of  estoppel  which  wight 
arise  were  we  dealing  with  an  unauthor- 
ized and  ultra  v/rcs  contract  whlu^  bad 
already  been  executed  by  the  corporation 
and  stockholders.  Here  we  are  asked  to 
require  thecorporntion  to  perform  an  exec, 
ntory  contract  between  others  which  it 
would  have  bad  no  authority  itself  to 
make.    This  we  cannot  do. 

Judgment  reversed.    Ail  concnr. 


Bloont  t.  Spratt  e«  at, 

ISupreme  Court  of  Missouri,  DMtlon  Jfo.  t. 
Deo.  19,  1893.) 

EQurrr— RsviBW  on  Appeal —Fntoman  of  Vaot 
— KxcEPTioxs— Cancsixatiox  ov  Ussd— Isba»- 

ITX  OF  QKANTOB. 

1.  The  supreme  court  hns  exerdsed  for  a 
long  time  the  right  to  raperrise  the  flodinga  of 
fact  of  the  trial  court  in  equity  cases,  and  it  was 
not  the  intention  of  the  lexislature  to  abrofnta 
this  right  by  Rev.  St.  18»),  S  2135,  providing 
that  the  trial  court,  when  requested  tq^  one  of 
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the  parties  for  the  jnirpose  of  taking  ezceptioiis, 
shall  state  In  writing  the  conclusions  of  fact, 
found  ai>parately  from  the  conclusions  of  law. 

2.  Where  the  conclnaions  of  fact  found  are 
not  merely  in  writing,  but  also  incorporated  into 
tha  Juderaent,  no  exceptions  are  necessaiy  in  or- 
der to  authorize  the  supreme  court  to  reriew  tlie 
concliMions  of  law  reached  by  the  trial  court  on 
the  facts  found,  siuce  the  findings  stand  as  a 
special  verdict  or  an  agreed  case:  and,  unless 
the  conclusions  of  law  nn  the  facts  found  are 
correct,  the  judgment  will  be  reversed. 

3.  In  a  suit  to  enjoin  defendants  from  sell- 
ing land  under  a  deed  of  trust  because  plaintiff 
was  insane  when  she  made  the  deed,  on  which 
accotmt  the  deed  was  void,  the  court  found  spe- 
ciaU,v  that  plaintiff  was  insane  when  the  deed 
was  made,  but  that  the  defciulints  did  not  know 
It,  and  that  the  contract  was  nmde  by  -Iiem  in 
(food  faith.  As  conclusiion  of  law  the  court  found 
that  a  decree  should  be  entered  aa  prayed  for. 
ydd,  that  the  court  erred  in  Its  conclusions  of 
law,  since  courts  of  equity  will  not  Interfere  to 
set  aside  such  a  contract  where  Injustice  vrill 
thereby  be  done  to  the  other  side,  and  the  partie* 
cannot  be  placed  in  statu  quo. 

Appeal  fmm  circuit  conrt,  Bacbanan 
county;  Henry  M.  Ramey,  Judire. 

Suit  by  Elizabeth  F.  Bloniit,  by  WIlHam 
C.  Frame,  Knardian,  agaioHt  William  E. 
Bpratt  nnd  otbera,  to  enjoin  defendants 
fnim  selllnK  land  tinder  a  deerl  oftrnHt 
void  by  reanon  of  plaintirf's  luHanity.  In- 
JonctioD  granted.  Derendants  appeal.  Re- 
versed. 

Ball  dt  Pike,  for  appellantB,  in  support 
of  the  propuHillon  that  defLMidnntn,  bavlnf; 
acted  In  ^uod  faith,  ajid  without  knuwl- 
edp;e  of  plalntlfl'n  Incapacity,  could  nut 
avoid  the  deed  with«)ut  tendering  back 
the  considerdtlon  received,  cited  Koyer  v. 
Berryman,  I2:i  Ind.  461,  24  N.  B.  Rep.  219, 
end  CMRBS  cited;  Copeiirath  v.  Klenhy,  S3 
Ind.  18:  Eatun  v.  Eaton,  37  N.  J.  Law, 
lOH;  RlKjran  v.Greon,  80  N.C.  KIO;  1  Story, 
Eq.  Jor.  §  22S;  2  Pom.  Eq.  Jur.  J  946;  U 
Amor.  &  Ens.  fine.  Law,  136;  WIrebnch  v. 
Bank,  97  Pa.  Ht.  549;  Beak  v.  See,  10  Pa. 
St.  56-61 :  Uribben  v.  Maxwell,  34  Kan.  8, 
7  Pac.  Rep.  r)S4;  Insurance  Co.  v.  Hunt,  79 
N.  Y.  MI;  Buruhara  v.  Kid  well,  113  III.  423. 

Porter  dt  Woodson,  for  reupondent. 

Maofarlanb,  J.  This  is  a  suit  to  en- 
join deleudtints  from  selling  under  a  deed 
of  trust  a  tract  ol  120  acres  of  land,  belune- 
InK  to  plaintin,  on  the  ground  that  she 
was  Insane  when  she  executed  the  deed; 
and  it  was  therefore  void.  The  petition 
cbarxes.in  sut>Mtaiice,  that  in  the  year  1)<8I 
plaintiff  was  the  wite  ot  Henry  P.  Blount, 
and  was,  and  ntill  is,  the  owner  of  120 
acres  of  land,  (describing  it,)  and  was  at 
that  time,  and  ever  since  has  been,  and 
still  Is,  of  unsound  mind,  and  wholly  in- 
capable of  transacting  business;  that  on 
the  27th  day  of  April,  IMHS,  she  joined  her 
husband  In  executing  o  deed  of  trust,  con- 
veying said  land  to  defendant  Sprntt  to 
secure  the  payment  to  Thomas  Aehton  of 
a  note  of  the  said  Henry  V..  Blount  for 
f4(K),  due  one  year  after  date;  that  the 
said  trustee  was  threatening  a  sale  ot  said 
land  under  the  power  contained  in  said 
deed.  Ad  injunction  was  prayed,  and  that 
the  deed  of  trast  be  canceled  as  to  said 
land.  The  answer  admitted  that  plaintiff 
and  Henry  Blount  were  husband  and  wife, 
MDd  that  tiiey  executed  the  deed  of  traat 


to  eecore  said  note  of  the  haBbMnd,bat  de- 
nied all  other  alleiratlons,  The  anewer 
set  up  affirmatively.  In  substance,  that 
the  land  in  question  wae  bought  by  the 
bnsband  ol  plaintiff,  who  paid  in  part 
therefor  with  bis  own  means,  and  he  and 
bis  wile  executed  a  deed  of  trnst  on  the 
land  to  eecDre  deferred  payments,  and 
that  part  of  the  tnouey  loaned,  and  for 
which  the  f4l)0  In  question  was  given,  was 
used  In  payment  of  a  balance  due  on  tlie 
note  given  for  said  purchase  money,  and 
secured  by  said  first  deed  of  trust. 

After  hearing  the  evidence,  none  of 
Which  is  preserved  by  bill  of  exceptions  at 
the  request  of  defendants,  the  court  stated 
in  writing  the  conclusions  of  facts  found 
as  follows:  "(i)  Elizabeth  F.  Blount  and 
Henry  P.  Blonnt  were  husband  and  wife. 
That  on  the  2d  day  uf  December,  1SH8,  said 
Henry  P.  Blonnt  illed,  and  on  the  ~  — 
day  of  December,  18S8,  said  Elisabeth  F. 
Blonnt  was  by  the  probate  court  of  Bucb* 
anan  county,  Missouri,  adjudged  Inaaae. 
and  Incapable  ot  managing  ber  boainesa 
affairs,  and  the  said  Wm.  C.  Frame  was 
duly  appointed  guardian  and  curator  of 
her  person  and  estate,  and  duly  qnallfled 
and  took  charge  uf  her  person  and  estate, 
and  has  since  been,  and  is  now.  In  charge 
and  control  of  the  same."  (2)  Thecoort, 
after  finding  thatlnlSMl  pluintllf,  Elisabeth 
Bluunt.  became  the  owner  of  the  land 
mentioned  In  the  petition,  made  state- 
ments ot  facts  as  to  special  matters  set  np 
In  the  answer,  which  need  not  be  given, 
and  proceeded:  "(3)  That  on  the  2Ttb 
day  of  April,  1888,  the  said  Henry  P. 
Blonnt  borrowed  ot  defendant  Asbtoa 
$400,  and  executed  and  delivered  to  bim 
his  promissory  note  for  that  sum,  and  t» 
secure  the  payment  of  said  notesaid  Henry 
P.  and  his  wife,  Elisabeth,  signed  and  de- 
livered the  deed  of  trust  to  defendant 
Hpratt,  nientioned  In  the  petition  and  evl> 
dence.  Snid  deed  of  trust  included  and 
covered  the  said  Elisabeth's  one  bnndred 
and  twenty  acres  of  laud  mentioned  In  the 
petition,  and  otherlands  belonging  to  said 
Henry  P.  Blonnt.  •  •  •  (4)  The  conrt 
farther  finds  that  at  the  time  said  Elis- 
abeth F.  Blount  siiraed  said  deed  ot  trust 
on  her  said  one  hundred  and  twenty  acre* 
of  land  to  secni^the  payment  to  said  Asb- 
ton  ot  said  $400  note  she  was  of  unsound 
mind,  and  so  Insane  as  to  be  unable  to 
understand  the  natnre  or  character  ot 
snid  transaction,  and  was.  on  acconAt 
tbereut,  incnpal>le  and  incompetent  to 
make  a  contract  or  deed.  (5)  The  court 
further  finds  that  at  the  commencement 
of  this  suit  thp  defendant  Spratt,  at  the 
request  of  the  defendant  Ashton,  had  ad- 
vertised and  was  preparing  to  enforce  said 
deed  of  trust,  and  seH  said  Elisabeth's  real 
estate,  mentioned  in  the  petition,  to  eat- 
isfy  and  pay  said  $400  note.  (C)  That  at 
the  time  said  Ashton  loaned  toaald  Henry 
P.  said  $400,  and  took  said  note  and  mort- 
gage, he  acted  In  good  faith,  and  without 
any  knowledge  of  the  Insanity  of  said 
Elisabeth  F.  Bloti^nt."  The  cuurt  then 
stated  its  conclusions  ot  law  open  these 
tacts,  as  follows:  "The  court  conclude* 
that  upon  the  facte  tonnd  aa  aforesaid, 
the  law  is  with  the  plalntllt,  and  that  de- 
cree aboald  be  entered  aa  prayed  la  ttae  pe- 
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tition."    "  The  defeodantadnly  excepted  to 
ttaeconclnBionii  of  law  made  by  tbe  court. " 

The  record  bIiowh  that  the  apcclal  flnd- 
inss  of  tuets  were  Incorporated  into  and 
made  a  part  u(  the  Jodi^iiient.  It  doea  not 
appear  wliat  tbe  bill  nf  ezcnptlona  con- 
tainn,  but  it  does  appear  that  plain tifl  de- 
clined to  agree  to  tbe  bill  of  exceptions, 
Iwcauae  11  did  not  embody  therein  the 
whole  ot  the  evidence  an  required  by  the 
mSeB  of  th(e  court  in  equity  casea.  A  mo- 
tion to  disraiea  tbe  appeal  or  affirm  the 
ludfcment  tor  tbe  same  reaaon  was  filed  by 
defendants,  and  Is  submitted  with  tbe 
main  case. 

1.  A  statement  In  wrltlni;  of  the  eonela- 
alone  uf  fact  found  by  the  coart  Is  author- 
ised by  section  2135,  Rev.  Kt.  1SH».  which  Is 
as  follows:  "Upon  the  trial  of  a  question 
of  (act  by  the  court  it  Bhall  not  be  neces- 
sary for  the  court  to  state  its  flndlnx,  ex- 
cept generally,  unless  one  of  the  parties 
thereto  request  it  with  the  view  of  except- 
InK  to  tbe  decision  ot  tbe  court  npon  tbe 
questionii  of  law  or  equity  ari«inK  in  tbe 
case,  in  which  case  the  court  shall  state  in 
writing  the  conclusions  of  facts  lonnd  sep- 
arately from  tbe  ronclnslons  of  law." 
This  section  was  first  Incorporated  into 
uur  Code  lu  the  RevlsioD  of  1^69,  and  bas 
never  been  thesubject  of  consideration  by 
this  court.  It  was  borrowed  almowt  lit- 
erally from  section  21S5  of  tbe  Code  of  Pro- 
cedure of  Kansas.  (Rev.  St.  1889.)  and  tbe 
practicf  authorised  has  often  teen  ap- 
proved by  the  supreme  court  of  that 
state,  and  has  been  applied  in  the  trial  of 
cases,  both  at  law  and  In  equity,  thoufth 
tbe  section  ot  the  KaiMoa  law  makes  no 
provision  in  express  terms  for  taking «x- 
ceptionsto  the  decisions  of  the  court  upon 
quvstions  of  equity  arising  In  the  ease,  as 
te  provided  by  the  section  of  our  Code  in 
question.  The  supreme  conrt  of  Kansas, 
as  We  understand  its  decisions,  nut  only 
applies  tbe  provisions  of  thesectlon  to  the 
practice  In  equity  cat>ea,  "but  will  not  dis- 
turb the  flndluK  if  there  is  sufficient  evi- 
dence to  Justify  it;  and  this  is  tbe  case 
though  theflnOiDK  of  thecourt  Is  contrary 
to  the  judKraeot  of  tbe  appellate  court." 
Beauhien  v.Hlndman,  87  Kan.  228, 15  Pac. 
Rep.  184;  VV«41  v.  Eckard,  37  Knn.  60«,  15 
Far.  Rep.  022.  Under  the  practice  in  this 
state,  equity  cases  have  been  practically 
triable  do  novo  in  tbe  appellate  court. 
This  court,  while  delerrlnfc  somewhat  to 
the  cfinclnsiuns  ot  fact  reached  by  tbe  trial 
court,  hsH  not  been  bound  by  Its  flndluRS 
-of  fact  nor  its  conclusions  ot  law  thereon, 
but  bas  ever  exercised  a  supervisory  con- 
trol over  both,  in  order  that  the  evi- 
dence In  eases  of  equitable  jurisdlctloD 
may  be  reviewed  on  appeal,  tbe  rules  of. 
thin  court  require  thut  the  whole  of  the 
evidence  sbnil  he  embodied  in  the  bill  of 
exce|)ti»n.  McEiroy  v.  Maxwell,  101  Mo. 
294  14  S.  W.  Kep.  1:  Benne  v.  Schnecko, 
100  Mo.  2oO,  18  8.  W.  Rep.  83.  Rule  7  of 
practice  In  this  court,  (16  S.  W.  Bep.  v.) 
It  !(•  now  iuslsted  by  respondent  that,  aS' 
defendants,  who  are  appellants  here,  have 
failed  tp  embody  all  the  evidence  in  the 
bill  of  exceptions,  in  compliance  with  tbe 
rules  ot  court,  their  appeal  should  be  dis- 
nhised,  Mr  tbe  judgment  atfivmed.    W«  do 


not  think  It  was  tbe  Intention  of  tbe  legis- 
lature, hy  adding  this  section  to  the  Code 
ot  Procedure,  to  abrogate  tbe  practice  of 
this  court  so  long  followed  of  supervisInK 
tbe  findings  of  the  trial  conrts  in  equity 
cases.  If  the  evidence  was  before  us  oo 
proper  exceptions,  we  could  review  it,  and 
determine  fur  ourselves  the  correctness  of 
tbe  findings.  No  exceptions  were  taken, 
bowever,  or  saved  to  the  conclusions  of 
fact,  and  there  Is  nothing  before  us  to  re- 
view except  the  record  proper.  The  con- 
clusions of  fact  reached  were  nut  merely  lo 
writing,  but  were  also  Incorpornted  Into 
and  made  &  part  ot  the  Judgment  Itnelf, 
and  no  ex'.'eptions  were  necesxary  in  order 
to  authorize  this  court  to  review  the  con- 
clnalons  of  law  reached  by  tbe  trial  court 
upon  the  facts  found.  It  is  not,  therefore, 
necessary  to  determine  the  scope  of  tbe 
section  In  this  case.  The  findings  stand 
as  a  special  verdict,  or  an  agreexl  case; 
and,  unless  the  conclUHlons  of  law,  upoo 
the  facts  found,  were  correctly  pro- 
nounced, the  Judgment  must  be  reversed. 
Rannells  v.  Isgrigg,  99  Mu.28, 12  iS.W.Rep. 
848:  Muntord  v.  Wilson,  15  Mo.  640;  Gage 
V.Gates,  «3  Mo.  414;  Sutter  v.  Streit,  » 
Mo.  159. 

2.  The  conrt  found  that  plaintitf,  Eltxa- 
beth  F.  Blount,  was  insane  when  she  exe- 
cuted the  deed  ot  trust,  April  27, 18s8,  and 
was  so  adjudged  in  December  of  tbe  same 
year,  but  that  Ashton,  tbe  beneficiary, 
loaned  the  money  to  her  husband ,  and  took 
tbe  deed  of  trust  as  security  therefor,  1i> 
good  faith,  and  without  knowledge  ot  her 
Insanity.  Upon  this  state  of  facts  the 
court  found,  in  effect,  as  a  conclusion  of 
law,  that  the  deed  of  trust  was  Invalid, 
and  coufd  not  be  enforced.  These  concin- 
slons  of  feet  and  law  stand  upon  the  rec- 
ord, and  are  wholly  independent  ot  any 
bill  of  exceptions.  We  ai-e  of  the  opinion 
that  thecourt  erred  In  the  conclusions  of 
law  pronounced  upon  the  facts  as  tound. 
There  can  be  no  doubt  that  a  deed  or 
other  contract  ot  an  insane  person  will 
generally  be  held  invalid,  yet,  as  is 
said  by  Mr.  Pomeroy,  "  while  this  role  t» 
generally  true,  tbe  mere  fact  that  a  party 
to  an  agreement  was  a  lunatic  will  not 
operate  as  a  defense  to  Its  enforcement,  or 
as  a  ground  for  its  cancellation."  "When 
H  conveyance  or  contract  is  made  in  igno- 
rance of  the  insanity,  with  no  advantage 
taken,  and  with  perfect  good  faith,  a 
conrt  of  equity  will  not  set  it  aside  If  the 
parties  cannot  be  restored  to  tlieir  origi- 
nal pusitfun.and  injustice  would  be  done." 
2  Pom.  Eq.  Jur.  §  946,  and  authorities  cit- 
ed; Oribben  V.  Maxwell,  34  Knn.  10,  7  Puc. 
Rep.  5S4;  Insurance  Co.  v.  Hunt,  79  N,  Y. 
544:  Wirebach  v.  Bank,  97  I'e.  St.  649;  11 
Amer.  A  Eng.  Enc.  Law,  I.S6.  "And  so,  If 
a  purchase  is  aiade  in  good  fnlth,  without 
any  knowledge  ot  the  incapacity,  and  no 
advantage  has  been  tnken  of  the  party, 
courts  of  equity  will  not  Interfere  to  set 
aside  the  contract  it  injustice  will  thereby 
be  done  to  the  other  side,  and  the  parties 
cannot  be  placed  fn  stMtu  quo,  or  In  the 
state  in  which  they  were  before  the  pur- 
chase." 1  Story,  hq.  Jnr.  $  228.  See  oth- 
er authorities  cited  in  brief  of  defendants. 
Upon  tbe  tacts  found  tbe  deed  ut  trust  wa» 
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bindlDR  on  plaintiff,  thooKb  she  was  In- 
sane at  the  time  ut  ita  ezeciitlon.  Trie  ev- 
idence not  beinK  before  as,  weare  not  will- 
ins  to  enter  a  final  JndKment  here.  JudK- 
Dient  reversed,  and  cause  remanded  for  a 
new  trial.    All  concur. 


DoTLR  et  at.  ▼.  Kansas  Citt  &  S.  Rt.  Co. 

(Supreme  Court  of  MlnsourL,  Division  No.  1. 
Doc.  22,  1»92.) 

EMiNitXT  Domain— Action  to  Rbcovbb  for  Land 
Taken— £  VI DBNCB  —  Damaobs— Instruction— 
EicEssivE  Vekdict. 

1.  In  an  acdon  aminRt  defendant  railroad 
conipnny  to  reoover  for  Innd  nppropriRted  for 
its  i-oad.  the  record  sonclit  to  be  introduced  by 
defendnnt,  of  condeinnntion  proceedings  insti- 
tuted by  another  company  m  rexord  to  the 
same  land  12  years  before  defendant's  entry 
thereon,  was  properly  rejected,  tlicre  being  no 
evidpnce  that  such  other  company  had  ever 
conveyed  any  supposed  title  it  bad  acquired  to 
the  land,  and  the  service  of  the  notice  of  the 
application  on  the  owner  of  the  land  being  in- 
valid. 

2.  Any  error  in  the  refusal  to  permit  a 
brother  of  pluiutifTs'  deceased  father  to  state 
the  declarations  of  deceased  as  to  the  amount 
assessed  by  the  commissioners  was  cured  by 
plnintiflV  subsequentlj;  endeavoriuc  to  bring 
out  from  the  same  witness  the  wuiole  of  the 
conversation  referred  to,  which  was  prevented 
by  defond:int'8  objection. 

8.  riaintiffs  having  sued  for  the  value  of 
the  land  appropriated  for  the  right  of  way,  and 
also  for  dnmapies  to  the  residue  of  the  land,  a 
jud^mi-nt  would  vest  iu  defendant  an  easement 
in  tlie  lund  the  same  as  if  condemnation  pro. 
ceedings  had  been  regularly  had,  and  there- 
fore the  five-years  bar  of  an  action  of  tresposa 
does  not  apply. 

4.  The  measure  of  damaires  was  the  actual 
valne  of  the  land  aroropriate<l,  and  also  the 
diminution  in  vnloe,  if  any,  caused  thereby  to 
tliP  residue  of  plaintiffs'  land  from  wliich  the 
right  of  way  was  tnlvcn;  and  defendant  cannot 
complain  that  the  court  did  not  clinrge  that 
any  special  benefits  received  should  have  been 
dednctcd  from  the  daiaases  suffennl,  where  no 
such  instruction  was  tendered  the  court. 

6.  r>efoudant  cannot  object  to  an  instruc- 
tion thnt,  if  defendant  did  the  acts  set  forth  in 
the  petition,  the  jury  should  find  for  piaintiffs, 
tlie  objection  being  that  the  Instruction  did  not 
state  at  what  date  the  value  of  the  property 
was  to  be  assossed,  as,  if  defendant  desired  a 
direction  on  the  ptunt  Indicated,  one  should 
have  been  asked, 

ft.  'Where  a  railroad  company  enters  on 
land  without  authority,  constructs  its  road,  and 
afterwards  proceeds  to  condemn  the  right  of 
way  thus  talien,  tlic  damages  should  be  based 
on  the  value  of  the  land  at  tlie  time  of  the  as- 
sessment; but  where  the  testimony  Is  directed 
to  tlie  value  of  the  land  17  years  before  the 
trial  without  an.v  objection  from  defendant, 
and  as  this  valuation  was  probably  far  more 
favorable  to  defendant  than  if  it  had  been  es- 
timiitc<l  at  the  time  of  trial,  defendant  has  no 
ground  of  complaint. 

7.  If  the  suit  had  been  for  damages  to 
land,  an  Instruction  asked  for  by  defendant, 
"thnt  MS  to  any  lands  purchased  by  plaintifTs 
after  the  grade  was  constructed  there  can  be  no 
recovery,"  should  have  l)een  given ;  but  the  ac- 
tion being  for  taking  the  land  itseif.  and  for 
damage  done  the  part  not  taken,  such  instruc- 
tion may  be  refused. 

8.  A  verdict  will  not  be  set  aside  a*  excess- 
ive where  some  of  the  evidence  showed  that 
the  farm  was  damaged  more  than  the  amount 
of  the  verdict,  leaving  out  of  consideration  the 
ralne  of  the  strip  taken. 


Appeal  from  circuit  eonrt,  Henrj  coun- 
ty; V.  A.  Dk  Armond.  Judge. 

Action  by  Mary  A.  Uoyie  and  others 
aKHinst  tlie  Kansas  City  &  Suutbem  Kail- 
way  Company  to  recover  the  value  of 
land  taken  by  defendant  for  a  rlKht  of 
way,  and  tor  damases  to  other  land 
caused  by  such  takine.  From  a  Jadgment 
for  plaintiffs,  defendant  appeals.  Af- 
flrmed. 

The  facts  appear  in  tbe  followlDC  state- 
ment by  iSRKRWooD,  O.  J.: 

In  AuKust.  IH83,  tbe  defendant  company, 
without  license  or  other  legal  authority, 
entered  upon  a  certain  tract  of  land  of 
about  500  acres,  and  constructed  its  road 
across  the  some,  appropriating  thereby 
a  strip  KH)  feet  wide,  and  about  1](  •niles 
long,  through  the  tract,  and  extending 
ocrosB  the  same  in  a  circuitous  route,  and 
thereby  dividing  the  tract  Into  two  irreg- 
ular and  inconvenient  shaped  parts, 
greatly  impeding  increKs  and  egress  from 
one  part  to  the  other,  and  greatly  dama- 
ging the  residue  of  the  tract.  In  so  con- 
structing its  road  the  company  dag 
ditelies,  made  deep  cats,  and  threw  ap  em- 
bankments along  and  on  said  strip. 
Plaintiffs,  who  were  minors,  and  sue  by 
their  natural  guardian  and  curator,  Mary 
Doyle,  were  in  possession  of  the  land  at 
the  time  of  the  wrongful  entry  as  tenants 
in  common,  seised  of  an  estate  In  fee  sim- 
ple. Defendant  completed  its  road  through 
the  tract  in  1R84,  and  was  in  possession 
of  the  tract  when  action  was  brought,  the 
ground  of  which  was  the  appropriation 
and  use  by  the  company  of  said  strip, 
which  occupied  some  20  acres  of  land,  and 
the  acts  aforesaid,  for  which  plaintiffs 
claimed  damages  in  the  sum  of  94,000.  In 
substance  the  petition  contains  tlie  fore- 
going allegations.  The  action  was 
bniught  August  21, 18S9.  Theanswer  was 
in  effect  a  general  denial,  and  it  aUto  plead- 
ed the  etatutes  of  five  years  and  ol  ten 
.venrs  In  bar.  To  this  there  was  a  reply. 
The  evidence  showed  that  the  entry  In 
question  was  made  in  18H3,  and  that  by 
July  of  that  year  tbe  track  was  com- 
pleted al)oat  midway  of  the  tract  of  land. 
W.  M.  Doyle,  the  father  of  the  plaintiffs, 
owned  the  tract,  but  did  not  live  on  tbe 
same,  niid  died  August  24, 1883.  The  defend- 
ant comrdeted  its  road  through  tbe  land 
t>y  February,  or  by  the  spring  of  18H4.  In 
1S71,  the  Tebo  &  Neosho  Railroad  Com- 
pany, under  certain  condemnation  pro- 
ceedings, had  graded  its  road  through  the 
land,  but  did  not  build  its  road,  and  tbe 
defendant  company,  in  constructing  its 
road,  used  the  same  route  as  that  nsed 
by  the  former  company,  repairing  tbe  old 
track,  and,  where  necessary,  deepening 
the  cuts  and  fills.  Doyle,  the  father,  had 
the  tract  in  cultivation  some  12  yearn 
prior  to  1883,  and  the  original  track  had 
been  plowed  over,  and  tbe  embankments 
plowed  down,  to  some  extent  prior  to 
the  entry  of  the  defendant  company  in 
1883.  Upon  the  evidence  adduced,  the  Jury 
found  in  favor  of  tbe  minor  plaintiffs  in 
the  snm  of  $1,270,  and  the  defendant  ap- 
pealed. Other  facts,  when  necessary,  will 
be  disclosed  in  the  following  opinion. 

Johnson  A  Lue»s,  for  appellant.  Cal- 
rird  Jt  Lewis,  for  respondenta. 
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:<BKRwooD,  O.  J.    1.  The  trial  eonrt  did 

not  err  In  rejecting  the  record  of  the  con- 
-deranatioi)  prucofiillaKs  loHtituted  by  the 
Tebo  A  NeoHho  Rallrond  Company.  It  tci 
true  tbat,  under  the  ternas  of  the  charter, 
five  days'  notice  was  autHcient.  Lawci 
1850-CO.  pp.  403,  404;  Lawn  1S57.  pp.  60,  61, 
§  ».  But  the  notice  in  this  case  was  not 
nerved  as  required  by  law.  The  nlntb 
section  naya:  "Notice  of  auch  application 
to  BUPh  ]u(lKe  shall  be  irlven  to  the  owner 
of  nuch  lanil  Ore  duys  before  iinvb  applica- 
tion shall  be  made.  If  such  owner  reside  In 
thiri  stale,"  etc.  The  service  in  this  case 
waR°*either  personally,  or  by  dneconrHo  of 
mail."  Unless  the  statute  authorlxe  a 
Bubstitnted  or  constructive  service,  the 
law  will  intend  tbat  personal  service  Is 
reonlrpd.  Wade,  Notice,  (2d  Ed.)  §S  1134. 
1137. 1138:  Leach  v.  Carfflll,  00  Mo.  316. 
Service  of  process  by  "due  course  of  mail" 
was  not  recognised  by  the  statute  in  quea- 
tion,  and  was  therefore  invalid.  But  even 
if  Doyle  bad  been  properly  notified,  and 
thus  had  his  day  in  c()urt,'there  1h  noth- 
iuK  to  Hhow  tlint  the  Tebo  &  Neof>ho  Rail- 
road Company  had  ever  conveyed  to  any 
nue  any  suppoHed  title  it  bad  acquired  to 
the  land  In  lltlKatlon. 

2.  Complaint  Is  made  thaterroroccnrred 
in  the  refusal  of  the  trial  court  to  permit 
Doyle,  a  brother  of  the  deceased,  to  state 
the  declarations  of  the  latter  as  to  the 
amount  asHessed  by  the  commissioners. 
This  was  ot)Ject«»d  to  on  the  ground  that 
the  assessment  itself  was  the  best  evidence 
on  tbat  point.  It  1^,  however,  now  claimed 
that  such  evidence  was  competent  to 
flhow  acquiescence  of  theanceHtornf  plain- 
tlftH  in  such  condemnation  proceedlnss. 
This  point  was  nut  developed  in  the  lower 
court:  butif  It  had  been, conceding  its  rele- 
vancy, still.  If  any  error  occurred  at  the 
flmt,  it  was  cured  by  reason  of  plaintiffs' 
endeavoring  to  bring  out  from  the  same 
witness  the  whole  of  the  conversation  re- 
ferred to:  but  this  was  prevented  by  the 
defendant's  own  objection. 

3.  The  ne.xt.  point  tor  determination  is 
In  regard  to  the  statute  of  limitations. 
The  court  below  evidently  thought  tbat 
the  statute  of  five  years  was  a  bar  for  any 
injury  done  by  the  defendant  company  to 
any  part  of  the  land  by  laying  a  portion 
of  its  track  prior  to  the  death  of  Uoyle. 
Tbia  ia  apparent  from  the  ninth  instruc- 
tion aslced  and  given  at  defendant's  in- 
stance. This  theory  was  the  correct  one. 
If  this  Is  to  be  regarded  simply  as  an  ac- 
tion of  trespass,  because.  If  so  regarded, 
undoubtedly  the  statute  of  Ave  years  bad 
ron  at  the  time  this  suit  was  brought  as 
to  any  Injury  done  to  the  land  daring  the 
life  of  Doyle,  the  father.  But  we  are  not 
of  opinion  that  this  ia  an  action  of  tres- 
pass, and  for  this  reason:  recovery  is 
■ought  for  thevalne  of  the  strip  of  land 
appropriated  for  the  right  of  way,  and  al- 
mo  for  damages  caused  ti>  the  residue  of 
the  land  by  iitting  that  strip  for  use  as  a 
railroad  track.  Doubtless,  Doyle,  or  his 
heirs  at  law  if  not  barred,  could  have 
maintained  successive  actions  of  trespass 
against  the  intruding  company;  each 
'day's  continnanceof  the  intrusion  furnish- 
ing a  fresh  canse  of  action,  and  a  Judg- 
ment and  satisfaction  uf  any  one  of  such 


anccmslTe  causes  of  action  opposing  no 
barrier  to  similar  suits.  But  where  the 
injury  is  necessarily  of  apermancntiiature, 
as  in  the  case  at  bar,  and  consists  In  the 
absolate  taking  of  a  strip  of  ground,  and 
doing  this  in  such  a  manner  as  to  inci- 
dentally injure  the  entire  property  abut- 
ting on  thestrip,  there  tbedaniage,becanse 
of  its  permanency,  will  admit  of  but  one 
recovery,  which  will  obviously  include  all 
damages,  past,  present,  and  prospective. 
Pierce,  R.  R.  230;  Lewis,  Em.  Uoni.  J  62.5; 
Van  Hoosler  ▼.  Railway  <;o.,  TO  Mo.  145; 
Dickson  V.  Railway  Co.,  71  Mo.  570;  Olv- 
ens  v.  Van  Ktuddlford,  86  Mo.  149.  This 
being  the  case,  a  judgment  ol  recovery  and 
sutisrai-tlou  thereof  will  operate  to  vest  in 
the  defendant  company  an  easement  In 
the  land,  as  much  so,  and  as  effectually  to 
all  intents  and  purpoues,  as  If  condemna- 
tion proceedings  bad  be^n  regularly  insti- 
tuted and  conducted.  Pierce,  K.  R.  230, 
231;  Lewis,  Em.  Dom.  §  625.  Now,  It  Is 
obvious  that  In  the  circumstances  already 
related,  it  the  plulutiflR  had  chosen  tore- 
sort  to  ejectment,  nothing  uhort  ol  the 
time  specined  In  the  ten-years  statute 
would  have  barred  them  from  recovering 
the  land.  But  they  had  it  at  their  option, 
within  the  time  they  might  have  sued  for 
the  land  itself,  to  sue  for  the  value  of  that 
land  and  Incidental  damages,  by  reason 
of  its  having  been  taken  and  the  method 
of  such  taking;  consequently,  the  flve- 
years  bar,  which  may  be  appropriately 
invoked  In  simple  actions  of  treHpasR,does 
not  apply,  and  cannot  apply,  to  a  case  of 
this  sort,  where  the  result  of  the  judgment 
and  its  satisfaction  will  be  to  vest  the  title 
In  the  defendant  company  as  effectually  os 
if  resultant  from  regular  procee<llngs  for 
condemnation.  Besides,  here  it  being  en- 
tirely at  the  option  of  the  plulntilts 
whether  they  would  sue  or  whether  for- 
bear. It  is  quite  evident  that  there  could 
be  no  point  or  period  of  time  at  which  the 
five-years  statute  could  bucln  to  run 
against  the  exercise  of  that  option  in 
bringing  the  present  action.  We  there- 
fore hold  they  were  not  barred. 

4.  The  measure  of  damages  was  correct- 
ly declared  by  the  court  In  the  second  in- 
struction given  on  behalf  of  plaintiffs.  It 
told  the  Jury  to  take  into  consideration 
the  actual  value  of  the  strip  of  land  taken 
and  appropriated  for  the  right  of  way, 
and  also  the  diminution  In  value  caused 
thereby,  if  any,  to  the  residue  of  platntiltd' 
land  from  which  the  right  of  way  was 
taken.  This  theory  of  the  estimation 
of  damages  In  such  eases  was  recent- 
ly approved  In  a  well-considered  opin- 
ion by  Brack,  J.,  and  the  rule  annooneed 
as  deduclhle  from  the  anthorltles,  both  in 
this  state  and  elsewhere,  that  in  this  form 
of  procedure,  "the  injury  being  the  same, 
and  the  damage  the  same,  the  compensa- 
tion should  be  the  same"  as  In  ordinary 
Gondenination  proceedings.  McReynolds 
V.  Railway  Co.,  (Mo.  Sup.)  19  8.  W.  Kep. 
824.  Tbls  view  disposes  of  the  eighth  in- 
struction asked  by  defendant  and  refused 
by  the  court,  to  the  effect  that  admitting 
the  wrongful  entry,  etc.,  yet  the  Jury 
shoold  be  restricted  to  the  actual  value  ol 
the  strip  ot  land  taken  for  the  right  of 
way. 
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5.  Cnmplalnt  is  made  o(  tbe  Inatruction 
srlveD  by  the  court  of  its  own  motiuo. 
whifli  in  Bulmtance  told  tlie  Jury  that  if 
they  round  tlie  (acts  to  be  aH  Htated  In  the 
pi'tiliun,  and  that  the  defendant  did  tbeau 
BctH  ami  Injuries  therein  net  lurtli,  tbey 
should  Qnil  the  iHMues  for  tbe  plaintiBa. 
The  Kruuiid  ol  objection  to  this  luHtruc- 
tion  is  that  it  does  not  tell  the  Jury  of 
what  date  tliey  are  to  aanesiH  the  value  of 
the  property.  Concedinjc  this,  it  does  not 
follow  tliat  tbe  inHtructlon  1h  faulty  in  the 
purticalar  mentioned.  It  merely  under- 
took to  give  pceneral  directions  to  tbe  Jury 
In  what  event  they  should  And  tbe  issues 
for  piaiutiffH.  and  it  was  correct  as  far  as 
it  went.  Jf  defendant  desired  an  instruc- 
tion on  tbe  point  sufceested,  an  appro- 
priate instruction  sbould  have  been  asked. 
To  niiirin  the  validity  of  defendant's  ob- 
jection would  be  equirnlent  to  declarlnit 
that  the  duty  of  a  trial  court  Is  the  same 
in  civil  cases  as  in  criuilnai.  Chicago,  M. 
&  St.  P.  Ry.  Co.  V.  ilnndolpb  Town-Site 
Co.,  103  Mo.  loc.  cit.  WH,  16  S.  W.  Rep.  437. 

6.  In  tbe  rase  Just  mentioned,  it  was 
ruleil  In  an  exbaanttve  opiulon  by  Mac- 
VARi^-ANR,  J.,  tbat  where  a  railway  com- 
pany entered  upon  land  without  aottaor- 
ity,  and  proceeded  to  construct  its  road 
over  same,  and  afterwards  proceeded  to 
condemn  tbe  rixbt  of  way  thus  taken,  tbe 
damaRes  should  be  based  on  tbe  value  of 
tbe  land  at  tbe  time  of  tbe  assessment; 
and  this  ruiiuK  evidently  rests  on  a  basis 
of  both  tbe  organic  and  statutory  law, 
whicii  is  not  to  be  shaken.  In  this  case, 
bowever,  tbe  teatimony  was  directed  to 
the  value  of  the  property  In  1S73,  and,  so 
far  ns  the  record  shows,  this  was  done 
without  any  objection  from  defendant. 
It  may  well  be  conjectured  that  the  evi- 
dence, being  directed  towards  tlie  value  Of 
tbe  land  some  17  years  prior  to  the  trial, 
was  far  more  favorable  to  defendant  than 
if  tbevaluebad  been  estimated  at  the  time 
when  tbe  trial  orrurred,  BO  on  this  point 
there  is  no  ground  of  complaint. 

7.  The  second  instruction  asked  by  de- 
fendant, it  Is  nrgetl,  should  have  been 
given,  to  wit,  that  'as  to  any  lauds  pur- 
chased by  plaintiffs  after  the  grade  was 
constructed  thereon,  there  can  be  no  re- 
covery herein."  Under  the  rule  stated  in 
Hilton's  Case,  i>9  Mo.  198,  12  S.  W.  Rep. 657, 
this  would  be  correct  if  this  were  a  suit 
in  ordinary  form  for  daniagea  done  to 
land;  but  it  is  for  taking  the  land  itself 
and  damage  done  that  part  not  taken. 
Besides,  the  subsequent  entry  and  taking 
by  the  defendant  was  a  continuation  of 
the  original  wrong.  Wood,  Nuis.  (2d  Ed.) 
78,  OOn.  Furthermore,  by  the  second  in- 
strnctlon  Riven  for  plaintiffs,  the  court  for- 
bade the  jury,  in  estimating  the  damage 
done,  from  coiislderlng  any  done  prior  to 
the  death  of  Doyle. 

8.  Itissnid  that  iuatractinn  2  given  tor 
piaintitttt,  and  already  touched  upon,  was 
erroneous  in  that  it  did  not  tell  the  Jury 
that  defendant  was  entitled  to  have  de- 
ducted, from  any  damages  suffered,  any 
special  beneflts  received.  Theremark  iaas 
applicable  to  this  point  as  to  a  similar 
one  made  by  defendant  as  to  tba  Instruc- 
tion given  by  the  court  of  Its  own  mo- 
tion; and  in  addition  it  may  be  said  that 


there  was  no  evidence  on  tbe  snbjeet  of 
special  benettts. 

U.  Finally,  it  is  said  that  tbe  verdict  la 
excessive,  and  Indicates  partiality,  etc. 
Home  of  the  teetlraony  shows  that  tbe 
farm  was  damaged  more  than  tbe  amount 
of  tbe  verdict,  and  this  leaves  out  of  con- 
sideration the  value  of  tbe  strip  takeo. 
Dpon  The  whole  record  the  Judgment 
should  t>e  affirmed.    All  concur. 


GoDUAN  et  Hi.  T  Simmons  et  si. 

(Supreme  Court  of  Mbisouri,  THvlaUm  Xo.  i. 
Dec.  83,  189-J.) 

ESTATBS— CONTINOEXT  ReMAINDKU  — CoXVBTASCB 

BT  Dked — Review  o.v  Appeal. 

1.  Her.  St.  1889.  %  8838,  provide*  QuJt, 
where  a  remainder  shall  be  limited  to  the  heirs, 
or  heirs  of  the  bndy,  of  a  per.ton  to  whom  a  life 
estate  in  the  name  premises  shall  be  given,  die 
persona  ^-ho.  on  tlio  termination  of  the  life  es- 
tate, shall  be  the  hdrs,  or  heirs  of  the  body,  of 
such  tenant  for  life,  Hball  be  entitled  to  take  as 
purchasers  in  fee  simple.  Bnld,  where  a  deed 
conveyed  land  to  C.  "for  and  durine  her  natmat 
life,  and  with  remainder  to  the  neirs  of  her 
body,"  that  the  common-law  estate  tail  became  a 
life  estate  for  C,  with  a  pontingent  remainder  in 
fee  rimple  to  the  heirs  of  her  bodv.  Emmexstm 
V.  Hughei,  (Mo.  Sup.)  19  &  W.  Bep.  »;%  fal- 
lowed. 

2.  Under  Rev.  St.  18S9.  I  2395^  providbw 
that  conveyances  of  land,  or  of  any  estate  or 
'interest  therein,"  may  be  made  by  deed,  and 
sections  4015  and  4917,  providing  that  all  es- 
tates and  "interests"  in  lands  are  sobject  to  be 
seized  and  sold  under  execution,  and  sectieas  7196 
and  7137,  providing  that  any  persoB  haviag  an 
"interest  in  real  estate,  present  or  fnture.  Tested 
or  contingent,"  con  come  into  partition  for  tbe 
disposal  of  such  interest,  by  imijUcation  a  ooa- 
tingent  remainder  is  an  mterest  in  land  that  Is 
aliennble,  and  subject  to  Rrant  by  deed. 

8.  A  judgment  on  a  finding  of  fact  win  not 
be  disturbed  on  appeal  where  there  is  evidenaa 
to  support  the  finding. 

Appeal  from  circuit  court,  Saline  coun- 
ty;  RicHAHD  FiRi.n,  Judge. 

Ejectiiient  by  William  C.  Godmnn  and 
others  against  Henry  C.  Simmons  and  an- 
other. From  a  Judgment  lor  defendant*, 
plaintiffs  appeal.    AtRrmed. 

J.  f.  Slrother,  for  appellants.  Draflto 
di  Williams  and  Saml.  Boyd,  tor  respond- 
ents. 

Brack,  J.  Tbls  Is  an  action  in  eject- 
went,  in  which  the  plaintiffs  seek  to  re- 
cover an  undivided  three  fourths  of  a  tract 
of  land  in  ijaline  county.  The  answer  ad- 
mitted possession, and  denied  all  tbe  other 
material  allegations  of  the  petition.  The 
case  was  tried  before  the  court  without » 
Jury,  the  Judgment  wnsfor  the  defendants, 
and  tlie  piaintifls  appeal. 

Glixabetb  O'Raunon  la  tbe  common 
source  of  title.  On  the  26tb  day  of  Octo- 
ber, 1868,  she  and  ber  husband  duly  execut- 
ed, acknowledged,  and  delivered  a  war- 
ranty deed  convey!  ngtiie  premises  to  Mary 
R.  Oodman  "for  and  during  her  natural 
lite,  and  with  remainder  to  tbe  beira  of  her 
body.  •  •  •  To  have  and  to  hold  the 
premises  hereby  conveyed  with  all  tbe 
rlgh  ts.  prlvilegea,  and  appnrtenancea  there- 
to belonging,  or  In  any  wise  appertaining, 
unto  tbeaaid  Mary  R.Godman  during  her 
natural  lUet  and  then  to  tbe  beira  of  her 
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'ttodyand  aMlKnatorerer.*  The  plalntith, 
Wllllain  C.  tiudinan,  Josephine  C.  Way, 
and  Mattie  B.  Naylor,  are  tlie  children  of 
the  Ruid  Mary  K.  Godiiian,  who  died  Id 
March,  1888.  Bealdeii  the  plalDtlRs,  the 
'■aid  MaryK.Oudman  bad  three  otherchil- 
Uren, — Barton  L.  Qodman,  who  died  In 
1870;  MolUe,  vrho  Interrnarrled  with  one 
Kmnietaon,  and  afterwards  died  in  Febru> 
ary,  1S8U,  leovinK  one  child,  Edward,  Rur- 
Tivlni;  her;  and  Beal  Qodman,  who  died  in 
-September.  18S8,  without  lineal  deeeend- 
aota.  The  plalntlffR,  after  Bhowinia;  these 
facta,  rcHted,  and  thedefeiidants,  upon  their 
part,  iiitroriuoed  in  evidence  a  deed  of  trust 
■execnted  by  Melvin  Oodiuan  and  the  said 
Mary  R.Godman.hls  wife,  tbesaid  Wllliani 
C  Godman  and  wi'e.  John  B.  \^  ay  and  the 
said  JoHfphlne  C.  Way,  bis  wife,  and  the 
•aid  Burton  L.  Godman  and  Mollie  God- 
roan,  to  Samuel  Boyd,  trustee,  to  secure 
the  payment  ol  a  promissory  note  to  one 
•GeorKC  Farlow  for  91,300.  due  one  year 
afterdate,  with  power  of  sale npon  defnnlt 
in  payment  of  the  debtat  maturity.  This 
deed  wait  dated  April  4, 1S70.  The  delend- 
anlH  also  offered  the  note,  secured  by  said 
deed  of  trust,  which  Is  signed  by  all  of  the 
(rraotors  therein.  The  deiendniits  next 
offered  a  deed  from  Samuel  Boyd,  trustee, 
to  Henry  Emmerson,  dated  October  10, 
1877.  This  deed  was  made  In  pursuance  of 
a  sale  nnder  the  power  contained  In  the 
toreKoInK  deed  of  trn<it.  The  defendants 
next  offered  a  deed  dated  October  19,  1878, 
■contalnina:  covenants  of  Kenerai  warran- 
ty, from  Henry  Emmerson  and  wife  to  de- 
fendant tfenry  C.  Simmons,  and  then  a 
deed  datod  Jannnry  •J7,  ISSO,  from  Henry 
■C.  HimmoDs  and  wife  ti)  Melvin  Godman. 
Next  a  deed  of  trust  of  same  date  from 
Mcivtn  Godman  and  wife  to  W.  B.  Gist, 
tmstee,  to  secure  an  Indebtedness  due  to 
•aid  H.  C.  HinimonB.  and  ade^d  from  Gist, 
trustee,  nnder  the  power  of  sale  contained 
in  said  deed  of  trnst,  to  Henry  C.  Sim- 
mons, dated  September  1, 1886.  The  de- 
fendants next  offered  a  deed  dated  April  3, 
18K0,  from  Beal  Godman  to  Melvin  God- 
man, and  deed  dated  May  28.  1881,  from 
Mattie  a.  Naylor  and  husband,  conve.vinK 
ber  nndivided  interest  in  the  land  to  Mel- 
vin Godman.  The  plaintiffs  objected  to 
the  introduction  of  each  of  the  foregoing 
■deeds  on  the  ground  that  same  "was  in- 
competent. Irrelevant,  and  Immnterlnl, " 
and  the  objection  in  each  Instance  was 
•overrnled  by  the  court.  They  also  asked 
declarations  of  law  in  effectezciudinj;  said 
■deeds,  and  declaring  that  the  plain  tiffs 
bad  the  title  to  the  land  sued  for,  which 
instructions  or  declarations  of  -Inw  the 
-court  refused  to  give,  and  plaintiffs  ex- 
cepted. 

1.  It  is  provided  by  the  statute  of  tbis 
iitate  that  "when  a  remaiuder  shall  lie 
limited  to  the  heirs,  or  heirs  of  the  body, 
■of  a  person  to  whom  a  life  estate  in  the 
same  premises  shall  be^iven,  the  persons 
who,  on  the  termination  of  tbe  life  estate, 
flhall  be  the  heir,  or  beirs  of  the  body, 
■of  sucii  tenant  tor  life,  shall  be  entitled  to 
take  as  porchasers  in  fee  simple,  by  virtue 
ol  tbe  remainder  so  limited  to  them." 
Rev.  St.  1889,  5  883S;  Gen.  St.  1865,  p. 
442,  8  0.    Tbe  daed  of  Blisabetta  O'Baanon 


eame  h«fore  ns  for  cotistroctton  in  tike  re- 
cent case  of  Emmerson  v.  Hughes,  (Mo. 
Sup-)  19  S.  W.  Rep.  979,  and  we  then 
held  "that  the  statute  jast  quoted  con- 
verted the  estate  tall  created  by  tbe  dee<l 
at  common  law  into  a  life  estate  in  the 
flrst  taker,  with  a  contingent  remainder  in 
fee  simple  in  favor  of  those  perHi>ns  who 
should  answer  the  description  of  heirs  of 
her  body;"  and  as  no  one  can  be  the  heir 
of  a  living  person,  It  conUl  not  be  told 
who  the  heirs  of  the  body  of  Mary  R. 
Qudnian  would  be  until  her  death,  when 
the  contingent  remainder  In  fee  under  the 
deed  would  vest;  and  that  Mrs.  Emmer- 
son, not  being  alive  at  that  time,  took  no 
estate  under  the  deed  of  Mrs.  O'Bannon, 
and  conveyed  none  by  tbe  deed  of  trust  to 
Boyd,  made  In  her  lifetime  before  the  death 
of  Mrs.  Gndman.  In  her  case  slie  bad  no 
vested  estate  at  the  time  tbe  deed  was 
made,  and  no  estate  ever  vented  after- 
wards. Now,  while  tlie  plaintiffs  and  Beal 
Gndman  were  in  tbe  same  relation  to  the 
title  to  the  premises  as  Mrs.  Emmerson  at 
tbe  time  they  made  their  deeds,  they  sur- 
vived their  mother,  and  their  remainder 
contingent  during  the  lifetime  of  the  mother 
became  a  vested  estate  at  her  death;  and 
the  main  question  in  the  case  Is,  did  this 
estate  pass  by  their  dee.is?  The  deed  of 
truHt  executed  by  plaintiffs  William  C. 
Godman  and  Josephine  C.  Way  purported 
to  convey  to  Boyd,  trnstee,  the  premises 
in  fee  simple,  and  contained  the  statatory 
covenants  Implied  by  the  use  of  tbe  words 
"grant,  bargain,  and  sell."  The  deed  (»f 
the  plaintiff  MattleB.  Naylorand  husband 
pnrported  to  "grant,  bargain,  and  sell" 
all  their  interest  in  the  premises  to  Melvin 
Godman.  In  the  language  of  the  deed: 
"The  interest  hereby  Intended  to  be  con- 
veyed is  the  entire  Interest  of  Mattie  B. 
Naylor  In  the  above-described  lauds  as 
one  of  the  daughters  of  Mary  R.  Godman, 
whether  present  or  prospective,  vested  or 
contingent,  and  especially  an.v  remainder 
she  may  now  have,  or  faereafterbeentitled 
to,  in  said  lands  under  a  certain  deed 
made  by  id.  W.  O'Bannon  and  vvlfe  to  said 
Mary  R.  Godman, ofdateOctoberZB,  1868." 
The  deed  of  Beal  Godman,  as  party  of  the 
first  part,  purported  to  "  remise,  release, 
and  forever  quitclaim  *  unto  the  said  Mel- 
vin Godman,  party  of  thp  second  part, "all 
of  bis  right,  title,  interest. and  estate  in  ex- 
pectancy in  and  to"  the  premlHes,  to  have 
and  to  bold  the  same,  "so  that  neither 
said  part.v  of  tbe  first  part,  nor  bis  heirs, 
nor  any  other  person  or  persona  for  bim 
or  in  his  name  or  behalf,  shall  )«r  will  claim 
or  demand  any  rieht  or  title  in  the  afore- 
said  premises,  or  any  part  thereof,  but 
they  and  every  one  of  them  shall  by  these 
presents  be  uxclnded  and  forever  barred." 
At  tbe  time  these  deeds  were  made  the 
plaintiffs,  William  C.  Godman,  Josephine 
C.  Way,  and  Mattie  B.  Naylor,  and  their 
brother  Beal  Godman,  each  bad  an  Inter- 
est in  this  real  estate.  The  estate  they 
were  to  have,  however,  was  contingent 
opon  the  death  of  their  mother  and  tbeir 
dnrviving  her.  The  flrat  event  was  sure 
to  bappen,  and  they  were  sure  to  take  if 
tbey  did  survive  her;  but  whether  they 
would  survive  ber,  and  thiw  beeooM  belni 
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of  her  body,  waa  nncertaln,  and  bence  tbe 
Interest  tliey  had  was  no  mure  than  a  con- 
tingent renialniler,  and  a  cuntln^ent  re- 
mainder at  that  ci«88  that  Kruws  ont  of 
the  nncertainty  of  the  persons  to  take  at 
tbe  dotermlnatioD  ot  the  life  estate.  iSuch 
an  interest  was  not  alienable  at  roinnion 
law  before  tbe  contingency  happened.  2 
WuHhb.  Real  Prop.  (5tli  Ed.)p.  2M.  5  6; 
Tied.  Ueal  Prop.  (2d  Ed.)  §  411;  6  Amer. 
ft  Ens-  Enc.  Law,  p.  000.  This  rule  of  the 
common  law  seems  to  have  been  abolished 
In  EnKland  by  8  &  9  Vict.  c.  100,  §  6,  provid- 
ine  that  "after  tbe  flrst  day  of  October, 
1845,  a  continKent.  ao  executory,  and  a 
future  interest,  and  a  poHsibllliy  coupled 
with  an  interest,  in  any  tenements  or  her- 
editaments of  any  tenure,  whetlier  the 
object  of  the  gift  or  limitation  of  such 
Interest  or  posHlbility  be  or  be  not  ascer- 
tained, also  a  riKht  of  entry,  whether  Im- 
mediate or  future,  and  whether  vested  or 
contlnirent.  Into  or  upon  any  tenements 
or  hertdltaments  In  Eniilnnd  of  any  ten- 
ure, may  be  disposed  of  Ity  deed,"  and  by 
statute  in  New  York,  Mlcblsan,  Minneso- 
ta, and  Wisconsin,  makinfc  all  expectant 
estates  alienable  in  the  same  manner  as 
estates  in  possesblon.  2  Washb.  R^al 
Prop.  p.  207,  §  5.  In  this  state,  while  we 
have  no  similar  express  statute,  our  stat- 
utes do  provide  that  "conveyances  of 
lands,  or  of  any  estate  or  interest  therein, 
may  be  made  by  deed,"  (Rev.  St.  18s9.  j 
2'd9.~>;]  that  all  estatesand  Interests  In  land 
aresubjectto  he  seized  and  sold  under  exe- 
cution, (Id.  §S  4915,  4917;)  and  that  any 
person  having  an  interest  In  real  estate, 
whether  the  same  be  present  or  future, 
vested  or  contingent,  can  rome  Into  parti- 
tion tor  the  disposal  of  such  interest,  (Id. 
§§  7i;Xt.  71!)7.)  Keinders  v.  Kopiielmann, 
HH  Mo.  482.  This  rule  of  the  common  law 
seems  to  be  inconsistent  with  the  )zeneral 
scope  of  onr  statutes  r«>i;ulatlnK  thd  dis- 
posal of  real  estate,  and  nut  In  harmony 
with  tbe  Renins  and  spirit  of  our  Institu- 
tions, which  brook  no  restraint  upon  the 
Sower  of  the  citizen  to  alienate  any  ot 
is  property.  We  are  pre-eminently  a 
trndins  and  commercial  people;  ourlnnds 
are  our  (greatest  stork  In  trade,  and  the 
whole  tendency  of  our  laws  Is  to  encour- 
ape  and  not  restrain  thdrallenattou.  The 
spirit  and  Renius  ot  the  feudal  system 
and  the  common  law  was  exactly  the  re- 
verse; and  we  do  not  think  this  now  al- 
most obsolete  common-law  rule  ouKht  to 
obtain  in  this  state. 

The  point  in  question,  bo  far  as  we  are 
advised,  lias  never  been  passed  npon  di- 
rectly in  our  at)pellate  courts;  but  the  St. 
Louis  court  of  appeals  had  occasion  to 
consider  this  rule  In  Lackland  v.  Nevlns,  3 
Mo.  App.  ${.5,  and  that  court,  speaklns 
throuKh  Judge  Rakkwtci.i.,  said  of  It: 
"The  doctrine  thnt  contloeent  Interests  in 
real  estate  cannot  he  conveyed  by  law  re- 
rauiued  as  on»  of  the  last  relics  of  a  sys- 
tem of  which  the  policy  was  to  hinder  the 
alienation  of  Innd.  It  Is  now  done  away 
with  In  England  by  statute.  It  is  con- 
trary to  the  policy  of  our  system,  and  our 
statute  ot  con vej'ances,  which  says  that 
'conveyances  of  land,  or  of  any  estate  or 
Interest  tberein,  may  be  made  by  deed  exe- 


CDted,'"  etc.  A  conttngent  remainder  t» 
not  an  estate  In  lands,  since  It  la  merely 
the  chance  of  having,  but  It  is  an  interest 
In  land,  and  one  which  long  remained  in- 
alienable, simply  because  it  had  never  been 
thought  worth  legislating  about;  so 
that,  as  Williams  says,  (Williaius.  Real 
Prop.  257,)  "the  circumstance  ot  a  con- 
tlngent  remainder,  having  been  so  long  In- 
alienable at  law,  was  a  curious  relic  ot 
the  ancient  feudal  system."  Our  statute 
is  careful  to  make  alienable  by  deed,  not 
only  estates,  but  also  Interests  in  laud, 
which  covers  the  case  of  executory  devise* 
and  contingent  renialndcis  as  folly  an  If 
they  were  named.  In  White  v.  McPheeters, 
75  Mo.  286,  this  court  seemed  to  entertain 
no  doubt  that  under  our  statute  In  regard 
to  executions,  which  declares  tliat  tlie- 
term"roal  estate"  as  therein  used  "sliaU 
be  construed  to  include  all  estate  and  in- 
terest In  lands,  tenements,  and  heredita- 
ments," the  sale  of  a  remainder  under 
execution,  whether  it  be  regarded  as  vest- 
ed or  contingent,  was  authorized.  It 
would  be  remarkable.  Indeed,  it  it  were 
the  law  thnt  a  citisen  iiad  sonietbinK 
which  by  the  law  ot  the  land  heconld  not 
sell  and  transfer  himself,  but  which  the 
sheriff,  under  execution,  could  sell  and 
transfer  for  him.  This  ancient  common- 
law  rule  that  contingent  remaindem  are 
Innllenable,  like  the  rule  that  clioses  In  ac- 
tion are  not  assignable,  does  not  obtnin 
in  this  state,  not  because  there  has  been- 
a  positive  statute  abolishing  these  rules, 
but  because  they  areout  ot  harmony  with 
its  general  affirmative  statute  upon  thnse 
snbjectx,  and  longsliice  haveceased.lf  they 
ever  did  exist,  as  rules  governing  the  ac- 
tion ot  its  citizens  in  the  business  relations 
of  life.  It,  then,  the  contingent  Interests 
ot  tne  said  three  plaintirts  and  ot  the  said 
Real  Uodman  In  the  premises  were  the 
subject  ot  grant  by  deed  duly  executed  la 
accordance  with  the  requirements  ut  r.nr 
laws,  the  effect  ot  these  cunveyunces  was 
to  transfer  to  the  grantees  such  interests, 
with  all  their  Incidents,  to  inild  in  tbe 
same  rightand  to  the  same  extent  as  they 
were  held  by  the  grantors  before  btlns 
conveyed, — the  grnntees  were  thereby  pat 
In  their  shoes.  If  the  grantors  died  before 
the  termination  ot  the  life  estate,  tbe 
grantees  took  nothing.  It  they  survived 
their  mother,  the  grantees  took  just  what 
the  grantors  would  have  taken  if  the  c<>n- 
veyances  had  not  been  made.  There  can  k>e 
no  doubt  that  such  was  the  Intention  ot 
th->  parties,  and  such  ought  to  l)e.  and  we 
believe  is,  the  effect  ot  these  conveyances 
under  the  laws  of  this  state.  This  being 
so,  the  defendant,  by  a  regular  chain  of 
conveyances,  having  acquired  the  title  ol 
the  grantees  in  these  deeds  to  the  prem- 
ises, the  judgment  of  the  circuit  court  was 
for  the  right  party.  There  was  some  evi- 
dence pro  and  con  npon  the  question  of 
the  delivery  of  tbe  deed  from  Beat  (lud- 
man.  It  is  evident  from  the  instructions 
and  finding  that  the  court  must  have 
fonnd  this  question  of  fact  tor  the  defend- 
ants, and,  as  there  was  evidence  tindluK 
to  support  that  flndine.  Its  judgment 
tbereon  Is  Rnal. 
Tbe  Judgment  Is  afBrmed.    AO  conenr. 
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MooRB  ▼.  H.  GAua  ft  Bom  MANcr'o  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Deo.  It),  !»<«.) 

OOKPOIUTTO:(8 — COSTRACT— A88I0NMEWT  BT  OPH- 

ou — Actios  in  Asbuhpsit  ut  Assionek — Equi- 
ty— I>-sTHUCTioNS — Heasuhs  OF  Rbcovcbt — iiv- 
issxoB — Oftek  of  Cohphohiib. 

1.  Where  the  secretarr  and  treamrer  of  • 
oorporation  owna  a  mojonty  of  Its  stock,  and 
has  entire  nfaarge  of  its  business,  a  written  as- 
■iifniuent  of  a  contract  between  it  and  another 
corporation,  signed  by  Mm  as  "secretary  and 
treasurer  for"  the  company,  oamlns  it,  is  suffi- 
cient to  enable  the  assignee  to  maintain  nn  ac- 
tion thereou  against  the  other  party  to  such  con- 
tract. 

2.  Where  one  corporation  contracts  Trith  an- 
other for  the  equipment  of  the  premisos  of  the 
latter  with  a  certain  system  of  automatic  sprink- 
lers, for  a  specified  sum,  and  the  furmer  haa 
fully  performed  the  contract,  its  assugiioe  may 
maintain  an  action  of  assumpsit  on  a  quantum 
meniit.  Instead  of  declaring  specially  on  tlie  con- 
tract. Willinms  t.  Ilaihvay  Co.,  (Mo.  Sup.)  20 
&  W.  Uep.  cai,  followed. 

3.  The  rule  permittiiiK  mch  action  in  case 
of  a  specific  contract  is  not  limited  to  "building 
contracts,"  the  only  exceptinn  being  coutracfi 
for  personal  labor  for  a  specified  term. 

4.  fn  such  case  plalnlill  is  not  bound  to  re- 
sort to  a  court  of  equity  on  refusal  by  defendant 
to  accept  the  system  after  the  completion  of  the 
contract  by  plaintiff's  assignor,  siuce  tlie  courta 
of  law  afford  means  of  redress. 

5.  Where  defendant  pleads  n  ronntorclaim 
for  damages  for  failure  of  plaintiff's  assigimr  to 
comply  with  Its  contract,  it  is  not  error  to  charge 
that,  if  plniiitiff  has  complied  with  the  contructi 
he  is  entitled  to  recover  the  contract  price;  and 
If  he  has  not  In  erery  respect  fiLlHIIed  the  cim- 
tract,  atill  If  defendant  has  "use<l.  poMstessed,  nud 
enjoyed  the  same,"  plaiuliff  is  pnlitled  to  recover 
wliiit  the  system  Avas  reasunnlily  worth,  less 
whatever  diimnge  defendant  may  have  sustained 
by  pliiintllTs  failure  to  comply  with  the  contract. 

0.  Where  a  witness  is  asked  whether  the 
sprinkler  system,  when  once  put  In  a  house,  is  a 

Eermanent  attachment,  and  he  answers  that,  in 
is  opinion,  tbat  is  a  question  of  law,  and  he  is 
not  a  lawyer,  the  questiou  and  answer  are  both 
Immnterinl. 

7.  Where  the  issue  arises  as  to  whether  it 
had  been  cold  enough  during  a  certain  period  to 
freeze  water  in  the  pipes  of  the  sprinklers,  a 
Terified  copy  of  tlie  official  record  kept  In  the 
office  of  the  United  States  signal  service  depart- 
ment Is  competent  to  prove  the  minimum  teiup'-r- 
atnre  on  a  particidar  day  during  such  period,  and 
is  material. 

8.  Where  defendant  claims  that  there  was 
improper  delay  in  putting  in  the  system.  cTiilcnce 
as  to  tlie  condition  of  the  market  for  water  pipes 
at  the  time  the  contract  was  uinde  is  adinissilile 
as  beaiiiig  on  th-  question  as  to  whether  the  con- 
tract was  executed  In  a  reasonable  time. 

9.  Kvidence  nf  flie  persons  who  diil  the  work 
waa  properly  admitted  to  show  tliat  they  offered 
to  change  the  pipes,  and  defeiidnnts's  refusal  to 
allow  them  to  do  so  unless  (hey  would  agree  to 
■tnnd  the  loss  on  fire  insurance  premium  while 
they  were  at  the  work. 

10.  It  appeared  that  plaintiff  drew  on  defend- 
ant for  the  amount  nnmoil  in  the  contract,  and 
placed  the  draft  in  the  hands  of  n  collector;  that 
on  one  occasion  one  of  defendant's  officers  told 
the  collector  that  he  ha<1  left  his  propos't'nn  with 
bit  iKiokkeeper:  tliat  the  latter  liaiidiKl  him  a 
memorandum,  proposing  to  execute  three  notes 
of  an  aggregate  sum  ?JfX)  less  than  the  contract 
price,  "or  there  will  not  be  an  acceptance  of  the 
work."  Ih^4t,  that  it  was  not  error  to  refuse  to 
exclude  the  memorandnm  aa  evidence  aa  an 
offer  of  oomptomiae,  ainco  It  wu  made  to  « 


person  who  bad  no  atithoritjr  to  compromise  the 
claim,  and  there  was  no  intimation  that  it  waa 
ooufidentiol,  or  made  "without  prejudice." 

Appenl  from  St.  Louis  circuit  court; 
Jacob  Klki.v,  Jadt;e. 

Action  by  John  Moore  aRainst  tlie  H. 
Gau8  &  Sona  Manufnctiirlng;  Company  to 
recover  the  contract  price  of  a  Orlunell  au- 
tomatic aprlnkler system  (urnlHhed  defend- 
ant by  plalntirr's  agsiirnor.  From  a  judg- 
ment lor  plaintiff,  defendant  appeals. 
AHlrmed. 

Mniti  Jt  FIHcraft, for  appellant.  Silaa  P. 
JoaeetMd  ttowell  &  /^erWa,  for  respondent. 

Qa.ntt,  p.  J.  This  is  an  action  tn  re- 
cover S2,04)U,  the  contract  price  of  equip- 
ping appellant's  factory  and  planing  mill, 
la  the  city  of  Bt.  Louis,  with  the  (irtnnell 
automatic  Bpr1tiklt>r  system,  an  apparatus 
deslKDed  and  UMed  tor  tlie  estinRuisbment 
ot  tIrcH.  The  petition  is  in  the  lorm  of 
indebitatus  assuutfislt  for  the  value  of  the 
work  and  laiior  done  and  materials  fur- 
nlslied  defendant  by  the  National  Auto- 
matic Fire  Alarm  Company  ol  New  York, 
and  alleifes  the  cunstruction  of  said  ap- 
paratus in  defendant's  factory  and  plan- 
InK  nilll  by  said  corporation.  Its  accept- 
ance and  urie  by  defendant,  the  atiHl^nnient 
after  completion  ol  tlie  nccount  by  the 
corporation  to  plaintiff,  and  the  failure  to 
pay  upon  demand.  The  answer  is  a  Ken- 
erul  denial,  and  a  special  defense  that  the 
vork  was  to  be  done  in  occordancc  with 
certain  Hpecincations  and  the  money  to  be 
(laid  \vlien  it  was  satisfactory  to  all  par- 
tics;  that  it  bad  never  been  completed  at 
nil,  or  sntldfnctory  to  defendnnt,  and  the 
syHtein  was  worthless.  The  answer  con- 
tains also  a  ronnterclnlm  that  the  con- 
tract re<|Uire'J  the  system,  when  put  In, 
should  be  satisfactory  to  the  board  of  Are 
undcrwritors;  that  plaintiff  knew  that 
tlie  purpose  of  reiuli-inR  the  work  to  bo 
done  satisfactory  to  the  underwriters  was 
that  defenilant  iiileht  be  relieved  of  bisEb 
cIiiirRes  for  insurance,  and  obtain  a  lower 
rate;  that  the  buildiiiK  was  completed 
September  2l>,  IStJK,  and,  owinR  to  the  de- 
lay in  completion  of  the  sprinklers,  the 
defendant  had  been  compelled  to  pay  the 
liicreused  rate  of  insaranco  to  the  amount 
ofifGtH);  n  further  dainnKeof  $750,  caused 
by  the  obstruction  of  Its  machinery  and 
employes  by  the  alarm  company ;  and  a 
fnrihcr  daninKe  of  f'lou  in  repairs  and 
work  on  the  syHtem  by  defendant  to  keep 
it  in  order;  and  a  further  sum  ol  $1,000 
because  the  system  was  constructed  of  in- 
ferior and  improper  materials,  and  not 
uccordhiK  to  contract;  and  "tiiat  the  al- 
leged asslKument  [to  plalntlft  of  the  ac- 
count] was  made  to  prevent  the  defend- 
ant from  rei:overins  dnmaKes  against 
said  National  Automatic  Fire  Alarm  Com- 
pany." Theconnterclaim  amounts  to93,- 
250.  The  reply  Is  a  greneral  denial  ot  the 
defenses  set  up  In  the  answer.  The  cause 
was  tried  to  a  Jury,  and  resulted  in  a  ver- 
dict for  plaintiff  for  the  full  contract  price 
and  interest.  Thedefendanthasap|>caled; 
and  assigns  certain  errors,  which  will  b« 
considered  in  the  order  of  ita  brief  in  this 
court. 

1.  The  flrat  point  relied  open  by  tlie  ap- 
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pellant  to  that  the  asflignment  of  the  cause 
c;'  action  was  not  shown  to  have  been 
made  by  authority  of  the  fire  nlnrm  cnni- 

fany,  with  whom  the  contract  wau  made, 
t  waa  as  follows:  "This  aHslKument, 
inade  this  2Gth  day  of  February,  I8K9, 
wltnemteth :  Whereas,  John  Moore,  of  St. 
Louis,  Missouri,  was,  about  the  16th  day 
of  AuKUst,  1S88,  in  the  employ  ol  the  Na- 
tional Automatic  Fire  Alarm  Company  of 
New  Vorl{,  and  on  or  about  Hoid  date 
maile  and  entered  into  a  contract  with 
Henry  Gnus  &  rtuns  Manufacturing  Com- 
pany of  8t.  Louis,  for  and  Id  the  name  of 
said  National  Company, for  the  equipment 
of  the  iiremises  of  aald  (lauii  Company 
with  automatic  sprinlilers;  and  whereas, 
subsequently  to  the  date  above  mentioned, 
the  said  National  Company,  for  a  valua- 
ble consideration,  asslKiied  said  contract 
to  the  said  Moore,  said  u ssign men  t  being 
a  verbal  one;  and  whereas,  there  In  some 
controversy  as  to  payment  by  the  Uaus 
Company  for  said  equipment,  and  It  may 
become  necessary  for  the  said  Moore  to 
resort  to  law  for  the  collection  of  the 
amonnt  claimed  to  be  due  him,  and  it  Is 
desired  to  brinK  suit  la  his  name  against 
the  Gaus  Company:  Now,  therefore,  for 
and  in  consideration  of  the  premises  and 
the  snro  of  one  dollar  to  me  In  hand  paid, 
the  National  Antuinatic  Fire  Alarm  Com- 
pany hereby  confirms  the  above-named 
verbal  tratisacticm,  and  transfers  and  sets 
over  unto  the  said  Moore  all  itH  rlffht  and 
Interest  in  suiil  contnict  and  claim.  In 
witness  whereof  the  said  National  Auto-, 
matic  Fire  Alarm  Company  has  hereto 
subscribed  itsnameon  the  date  tirstabove 
wrillpn.  J.  W.  Fkost,  Secretary  and 
Treasurer  for  National  Automatic  Fire 
Alarm  Conijtany."  The  oljjectlon  of  de- 
fendant to  this  aeeif^nment  was  "that  the 
asslenment  purports  to  be  made  by  a  cor- 
poration, the  only  governing  power  in 
which  is  Its  board  of  dii-ectors,  and,  as  the 
assignment  in  not  authorized  by  the  boan) 
of  directors,  it  is  not  a  valid  assignment." 
It  was  shown  without  objection  from  de- 
fendant that  Frost  was  not  only  secretary 
and  treasurer,  but  hud  entire  charKe  of 
the  business  of  the  corporation,  owned  a 
majority  of  its  stocl(,  and  made  all  the 
contracts  of  the  concern.  It  will  be  ob- 
served that  derendant*s  counsel  do  not 
base  their  contention  of  the  insufflciency 
of  the  asslKument  upon  any  ground  save 
that  it  could  only  be  la  wf ully  effivted  by 
the  board  of  directors.  In  matters  of 
simple  contrnct,  no  such  rigid  rule  obtains 
In  this  state.  The  power  of  an  agent  or 
-otttcer  of  a  corporation  to  bind  his  princi- 
pal in  governed  by  the  law  ol  agency,  and, 
where  an  officer  has  been  permitted  to 
munbge  all  the  business  of  a  corporation, 
bl3  authority  to  bind  it  will  be  implied 
from  the  apparent  power  thus  conferred 
upon  him.  The  evidence  in  the  case  is  nn- 
'Contradicted  as  to  the  broad  8coi>e  of 
Frost's  agency  in  the  management  of  the 
affairs  of  this  corporation.  VV'e  think  the 
JBSsignment  was  within  the  apparent  au- 
thority conferred  on  him,  and  was  suffl- 
«ient,  without  theformalaction  of  a  board 
of  directors.  Sparlis  v.  Transfer  Co.,  104 
Mo.  681, 16  8.W.Rnp.417;  First  Nat.  Dank 


▼.  North  Mlasoarl  Coal  &  H.  Co..  86  Uo. 
1%;  MlniagCo.  v.Anglo-CalifomianBaDk, 
104  U.  S.  192;  Martin  v.  Webb,  IK)  U.  S.  7. 
3  Snp.  Ct.  Key.  42S;  Bank  v.  GlIstrap,4E 
Mo.  41». 

2.  The  next  osarignment  of  error  is  that 
it  was  not  competent  for  plaintiff  to  frame 
bis  petition  upon  an  lutlvbitatiis  usaump- 
fit,  of  quantum  tnernlt  and  qnHntiim  rah- 
bat,  instead  of  declaring  specially  on  the 
contract.  Appellant  Innists  that  such  a 
courne  Is  only  permitted  in  actions  npoD 
building  contractn.  We  have  so  recently 
examined  this  subject  and  expressed  ucr 
views  In  the  case  of  Williams  v.  Railway 
Co.,  23  S.  W.  Bap.  631,  decided  at  the  rou- 
mencement  of  this  term,  that  it  will  nut 
be  necessary  to  review  the  antboritiefi 
again.  We  held  in  that  case  the  t,  where 
the  plaintiff  has  fully  performed  a  cod- 
trnct,  and  nothing  remains  to  be  done  bat 
the  duty  of  the  defendant  to  pay  the  stipu* 
lated  price  thereunder,  tlie  plaintilf  might 
sue  in  Assumpsit,  nsing  thi>  common  count 
of  quantum  meruit.  This  was  unqoe*. 
tionably  the  rule  at  common  law.  Der- 
mott  V.  Jones,  2  Wall.  9;  Cansl  Co.  v. 
Knapp,  9  Fet.  565;  Munsur  v.  Botts,  80 
Mo.  ij51;  Yeats  v.  Balluntine,  66  Mo.  636. 
And  we  also  held  that  It  was  allowable  to 
uulte  acount  in  Hssump.tlt  with  oneontbe 
contract,  in  the  same  petition,  as  wasdone 
in  that  case.  Our  attention  has  been 
called  by  respondent's  brief  to  a  similar 
conclusion  reached  by  the  Kansas  City 
court  of  appeals  In  Light  &  Heat  Co.  v. 
Doud,  47  Mo.  App.  439.  We  see  no  reason 
fur  changing  the  views  we  expressed  in 
Williams  v.  lUtilway  Co.,  sopra.  As  to  re* 
Btricting  that  rnle  to  building  contracts, 
we  are  aware  that  expressions  have  been 
used  In  several  cases  In  the  SSt.  Lonis  conrt 
of  appeals  that  would  seem  to  give  color 
to  the  position  of  apppllant,  hut  we  find  co 
aoch  distinction  in  the  law.  either  In  ad- 
judicated cases  or  in  the  reason  of  tlie 
rule.  Dermott  y.  J«ines,  2  Wall.  6.  The 
expressions  of  Judge  ilouoH  in  Ban". 
Tyler,  7:^  Mo.  617,  in  regard  to  "huildiog 
contracts,"  Is  no  authority  for  the  posi- 
tion here  assumed.  Thompson  v.AilsniaB, 
7  Mo.  531,  was  a  contract  for  the  boildlng 
uf  a  boat;  not  a  building  contract  in  the 
sense  asserted  by  the  counsel  for  appel* 
lant.  Neither  were  the  casen  of  Lowe  v. 
KInklear,  27  Mo.  308,  and  Creamer  v.  Bates, 
49  Mo.  523,  building  contracts,  in  the  sense 
here  claimed.  Tiie  fact  that  a  number  of 
cases  have  arisen  on  building  contracts, 
and  the  rule  has  been  recognized  and  fol- 
lowed in  each.  Is  no  reason  for  confining 
the  application  of  the  rnle  in  pleading  sole- 
ly to  that  character  of  cases.  It  has  no 
such  restriction.  The  only  exception  to 
the  rule  is  found  In  contracts  for  personal 
labor  for  a  specified  term.  Earp  v.  Tyler, 
73  Mo.  617,  and  cases  cited. 

8.  The  trial  court  did  not  Instract  the 
jury  that  the  mere  use  of  the  apparntos 
by  the  defendant  constituted  an  accept. 
auce  or  a  waiver  of  defects,  and  hence 
there  is  no  force  in  defendant's  th'ird  as- 
signment; nor  was  plaintiff  bound  to  re- 
sort to  a  court  of  equity,  if  defendant  re- 
fused to  acrept  the  syBtem  after  It  wa* 
completed  aeeordiag  to  contract.    The  jii> 
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riadictlon  ot  the  conrtd  of  law  is  entirely 
BufBRient  to  afford  redress  in  anch  cases, 
and  it  is  not  nevessary  to  go  into  equity. 
Williams  T.  Railway  Co.,  supra;  Ballroad 
Co.  V.  March,  114  V.  U.  549,  6  Sup.  Ct.  Rep. 
1035. 

4.  There  wan  no  inconsistency  in  the 
court  Instructln);  the  jury  that,  It  they 
found  plain tiH  had  fully  complied  with  his 
contract,  he  was  entitled  to  recover  the 
contract  price;  and,  on  the  other  hand,  if 
be  had  not  in  every  respect  fulfilled  his 
contract,  BtlU  if  they  found  defendant  had 
used,  possessed,  and  enjoyed  the  same, 
then  plaintiff  was  entitled  to  recover  what 
the  system  was  reasonably  worth,  loss 
whatever  damage  defendant  may  have 
BOHtained  by  plaintiff's  failure  to  comply 
with  his  contract.  This  is  the  well-settled 
law  of  this  state.  Rude  v.  Mitchell, 97  Mo. 
365,  11  8.  W.Rep.  225;  Light  &  Heat  Co.  v. 
Doud,  47  Mo.  App.  489.  In  all  the  Instruc- 
tions the  contract  turnlBbed  tbntroe  meas- 
nre  of  recovery  on  the  part  of  plaintiff. 
His  rights  were  measured  by  his  contract. 
He  could  never  recover  more,  and,  It  be 
bad  not  complied  with  it,  defendant  was 
permitted  to  recover  its  damages. 

5.  An  exception  was  saved  to  a  ques- 
tion propounded  by  ijinlntiti  as  to  whether 
this  sprinlder  system,  when  once  put  in  a 
house,  was  a  permanent  attachment;  but 
the  witness  expressed  no  opinion,  for  the 
reason  that,  in  his  oplniou.  It  was  a  ques- 
tion of  law,  and  be  was  not  a  lawyer. 
The  question  and  answer  were  both  im- 
material. 

6.  During  the  trial  an  issue  was  raised 
as  to  whether  it  had  been  cold  enough  in 
January  or  February,  1889,  to  freese  water 
in  the  pipes  of  this  apparatus.  Plain  tiff's 
counsel  recalled  plaintiff,  and  offered  to 
prore  by  an  examined  sworn  copy  made 
by  him  of  the  official  record  kept  In  the 
office  of  the  signal  service  department  of 
the  Pnited  States  at  Ht. Louis, that  un  28d 
of  February,  1889.  the  minimum  tempera- 
tare  reached  on  that  day  was  5  degrees 
above  cero.  To  this  evidence  defendant 
objected,  because  original  evidence,  and 
not  rebuttal,  and  because  not  the  beat  ev- 
idence. The  latter  objection  only  in  urged 
here.  Before  admitting  the  evidence,  the 
trial  court  required  preliminary  proof  that 
an  official  record  was  kept  of  the  tempera- 
ture by  the  United  States  signal  service: 
that  the  witness  In  person  had  examined 
that  i^ecord,  aud  made  an  exact  copy  of 
the  temperature  on  the23d  February,  1S89; 
and  he  testifled  that  the  copy  produced 
was  that  copy,  and  that  it  was  correct. 
The  evidence  was  competent  and  material. 
As  early  as  Karr  v.  Jaclcson,  28  Mo.  316,  it 
was  ruled  In  this  state  that  a  foreign  judg- 
ment could  be  prove<l  by  a  Bworn  copy. 
And  In  that  case  Judge  Scott  well  said : 
*I(  a  foreign  Judgment  can  be  proved  in 
this  manner,  no  reason  is  seen  why  any 
other  record  may  not  be  proved  in  the 
name  manner."  This  court  will  take  ex 
ottclo  cognizance  of  the  fact  that  the  sig- 
nal service  is  a  department  of  the  govern- 
ment of  the  United  States, and  the  register 
of  the  weather  kept  by  its  officerH  is  a  pub- 
lic record.  '  Where  the  proof  is  by  a  copy, 
an  examined  copy,  duly  made  and  sworn 
to  by  any  competent  witness,  is  always 
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admisBlble."  1  Greenl.  Ev.  J  485;  Wbnrt. 
Kv.  §639.  The  fact  that  a  certified  copy 
of  the  record  itself  might  have  been  admit- 
ted In  no  wise  destroys  the  common-lavtr 
rule. 

7.  There  was  no  errorin  admitting  Bron- 
Bon's  evidence  as  to  the  condition  of  the 
market  for  water  pipes  at  the  time  tlie 
contract  was  undertaken.  Under  tberir- 
oumetances,  it  was  fur  the  Jury  to  consider 
It  in  determining  whether  the  contract 
was  executed  in  a  reasonable  time,  an<1 
that  was  a  material  question,  under  th» 
cnutiict  of  evidence  as  to  when  the  work 
should  be  completed.  Nor  was  there  any 
error  in  permitting  Bronson  and  Ripley  to 
show  their  otter  to  change  or  modify  the 
pipes.  They  did  the  work  for  plaiutltf, 
and  it  was  competent  to  showdetendant's 
refusal  to  let  them  fix  the  system,  unless 
they  would  agree  to  stand  the  loss  on  fire 
Insurance  premium  while  tliey  were  at 
work.  It  was  competent  as  bearing  upon 
thegood  faith  of  defendant's  objections  to 
the  sufficiency  of  the  work. 

8.  The  remaining  point  made  by  defend- 
ant Ib  that  a  certain  memorandum  identi- 
fied by  H.  F.  Kleibacber,  a  witness  tor 
plaintiff,  as  having  been  received  by  him 
from  defendant's  bookkeeper,  should  nob 
have  been  admitted  in  evidence.  Plaintiff 
left  St.  Louis  about  the  time  he  claims  to 
have  completed  the  work.  He  drew  a 
draft  ou  defendant  tor  $2,900  in  favor  At 
Kleibacher,  and  requested  hhn  to  coI!eck 
it.  Kleibacher  testifies  to  various  inter- 
views and  demands,  all  of  which  were- 
fruitless.  Finally  one  of  the  defendant'e- 
offlcera  told  him  tn  call  a  certain  day.  He 
went,  and  met  him,  and  asked  what  be 
bad  determined  to  do.  He  said  lie  had< 
left  his  proposition  with  his  bookkeeper. 
He  called  on  the  bookkeeper,  who  handed' 
witness  a  memorandum,  as  follows: 
"Twenty-seven  hundred  dollars  (f2,700>- 
to  be  paid  in  three  notes,  nine  hundred, 
dollars  each,  in  sixty,  ninety,  and  one  hun^ 
dred  and  twenty  days,  without  interest, 
or  there  will  not  be  an  acceptance  of  tbe 
work. "  Tbe  rule  excluding  otters  of  com.- 
promise  is  stated  by  Greenlcat,  (section* 
192:)  "That  confidential  overtures  of< 
pacification  and  any  otheroHers  ur  propo- 
sitions between  litigating  parties, express- 
ly stated  to  be  made  without  prejudlcei^ 
are  excluded  on  grounds  of  public  policy.**^ 
"But,  in  order  to  exclude  distinct  admis.> 
sions  of  tacts,  it  must  appear  either  that 
they  were  expressly  made  without  preju- 
dice, or,  at  least,  that  they  were  made  un- 
der the  faith  of  a  pending  treaty,  and  Into 
which  the  party  might  have  been  led  by 
tbe  confidence  of  a  compromise  taking 
place."  The  rule  has  always  been  recog- 
nised and  enforced  In  the  practice  of  our 
courts, but  It  isuot  applicable  to  thiscase. 
There  was  no  negotiation  tor  a  compro- 
mise. Mr.  Henry  Oaus  was  notified  by 
Kleibacber  that  bis  authority  was  merely 
to  collect  $3,900  without  rebates  or  set- 
ofis.  It  was  an  unconditional  demand  for 
the  contract  price  and  a  counter  demand 
for  f  200  as  a  counterclaim  for  increased  In- 
surance charges  suffered  by  delay.  Plain- 
tiff was  ne^er  approached  furacompi-o- 
mise.  Tbe  communication  was  made  to 
this  agent,  who  had  no  authority  to  corn- 
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promlHe  his  principars  claim :  nor  Is  there 
the  Hlttthtest  Intimation  that  It  was  con- 
flJential,  or  made  "without  prejudice." 
CommunlcationB  thua  made  toa  third  per- 
eun,  and  not  In  confidence,  dn  not  come 
within  tht>  rule  so  as  to  exclude  the  admin- 
Mion.  Ashlock  v.  I.inder.  5<)  III.  169;  Wal- 
lace V.  Small,  1  Moudy  &  M.446:  Banl{  r. 
Seymour,  (Micb.)  31  N.  W.  Hep.  140.  The 
evidence  tends  to  prove  un  admUsion  of 
the  liability  for  tli'  contract  price,  coupled 
^Ith  u  counterclnini  for  920U  for  loss  occa- 
•ioned  by  Inci-ensed  rate  of  insurance, 
made  ^ hen  no  litiKatioii  was  p<>nding  or 
threatened,  made  to  one  who  bad  no  au- 
thority to  accept  It,  and  made  without 
any  intimation  that  it  was  confidential, 
and  without  prejudice.  We  thlnlt  it  was 
competent  to  be  welKhed  by  the  Jury.  The 
jury  passed  upon  the  case  under  correct 
instructions,  and  the  trial  court;  declined 
to  Interfere  with  their  verdict,  and  we  see 
no  cause  whatever  for  reversluK  its  Judg- 
ment.   Judgment  afilrmed.    All  concur. 


LErenER,  Clerk  of  Court,  t.  Nasbvilkk, 

C.  &  St.  L.  R.  Co. 

iSupreme  Court  of  Tennesgee.    Jan.  21,  1893.) 

Costs  os  Appsal— Liabiutt  or  ScccBSsrui. 

PAiiTr. 

1.  Judgment  against  defendant  was  rerers- 
«d  on  appeal,  a  new  trial  ordered,  and  the  costs 
of  appeal  taxed  to  plaintiff,  affninst  whom  nu  ex- 
ecution for  costs  was  returned  nulla  bona.  Hdd, 
In  a  motion  by  the  clerk  for  jnrfjrment  against 
defendant  for  the  costs  of  the  transcript  made 
«ut  at  defendant's  Instance  on  appeal,  that  de- 
fiMidiint  was  liable;  Mill.  &  V.  Code,  S  3<.)US.  pro- 
Tiding  that  all  costs  "accrued  at  the  instance  of 
the  successful  party,  which  cannot  be  collected 
out  of  the  other  party,  may  be  recovered,  on 
motion,  •  •  •  against  the  successful  party." 
Stuart  r.  McCuistion,  1  Heisk.  4L'8,  dlstln- 
gui^ed. 

2.  In  such  case,  the  return  of  the  execution 
nulla  bona  is  sufficient  evidence  that  the  costs 
«ould  not  be  collected  from  plaintiff. 

Motion  by  F.  S.  Lefetier,  as  clerk  of  the 
«ourt.  for  Judgment  for  costs  aKninst  the 
Nashville,  C.  &  St.  L.  R.  Cu.  Motion  al- 
lowed. 

Oeorge  E.  Hanks,  for  plaintiff.  East  * 
foffg  and  J.  D.  B.  De  Bow,  fur  defendant. 

LoRTON,  C.  J.  James  McDaniel  recov- 
-ered  a  Judgment  in  the  circuit  court  of 
Franklin  county  against  the  NaHhyille. 
•Chattanonga  &  St.  Lonia  Railroad  Com- 
pany. Upon  the  appeal  of  the  defendant 
company,  the  Judgment  was  reversed,  the 
>costs  of  the  appeal  taxed  to  McDaniel,  and 
the  cause  remanded  for  a  new  trial.  Ex- 
ecution for  the  costs  so  adjudeed  is- 
«ned  from  this  court,  and  has  Iteen  re- 
turned nalla  hona.  The  plaintiff,  who  la 
clerk  of  the  Franklin  circuit  court,  has  giv- 
en notice  and  moved  for  Judurment  over 
against  the  railway  company  for  part  of 
the  costs  so  adjudged  against  McDaniel, 
apon  the  ground  that  Huch  costs  accrued 
at  the  Instance  of  the  defendant  company. 

Section  3928,  Mill.  &  V.  Code,  provides 
that  "all  costs  accrued  at  the  instance  of 
the  Buccesstui  party,  which  cannot  be 
collected  out  of  the  other  party,  maybe 
r«rovered,  on  motion,  by  tlie  person  enti- 


tled to  them,  against  the  successful  par- 
ty." The  costs  now  sought  to  be  collect- 
ed are  the  costs  of  transcript,  appeal  bond, 
certificate,  and  seal.  This  transcript  was 
made  out  upon  the  appeal  of  the  railroad 
company,  and  at  its  instance,  and  is  clear- 
ly **  costs  accrued  at  the  Instance  of  thesuc- 
cessful party,"  within  the  meaning  of  the 
Code.  The  return  of  an  execution  is  suffl- 
cient  evidence  that  the  costs  could  not  "be 
collected  out  of  the  other  party." 

The  objection  that  the  motion  is  prema- 
tnre,  the  suit  still  pending, is  not  well  tak- 
en. The  Judgment  as  to  costs  of  appeal  is 
final.  The  case  may  never  be  again  before 
this  court,  and  we  cannot  know  that  it 
has  not  been  alrcndy  terminated.  The 
case  of  Stuart  v.  McCuistion,  1  Heisk.  42M, 
is  not  in  point.  Motion  allowed.  Costs  of 
motion  will  be  paid  by  defendant. 


Love  v.  .statb. 
(Court  of  OrtmAruA  Appeals  of  Texas.    Jan.  SI, 

Occupation  Licezise— Balb  or  Mbdicixs. 
Under  Pen.  Code,  art.  110.  proriding  that 
no  pertion  sbail  pursue  any  "occupation"  without 
first  obtaining  a  license,  a  sale  by  defendant, 
who  is  shown  by  the  evidence  to  be  a  trav. ling 
Methodist  minister,  of  three  bottles  of  medicine, 
is  not  a  pursuing  of  the  "occupation  of  vending 
medicine,  such  as  is  contemplated  by  this  arti- 
cle of  the  Code. 

Appeal  from  Bills  county  court;  B.  Mc- 
Da.mki.,  Judge.  . 

W.  F.Love  waa  convicted  of  pursuing 
the  occupation  of  vending  medicine  with- 
out a  license,  and  appeals.     Reversed. 

M.  B.  Teiijpleton.  for  appellant.  R.  L. 
Heary,  Asst.  Atty.  (jen.,  (or  the  State. 

SiMKi.ss,  J.  Appellant  was  convicted 
of  pursuing  the  occupation  of  vending 
medicine  wltliout  license,  and  fined  in  the 
sum  of  912(12.60,  from  which  be  apftealed  to 
this  court.  Conceding  tiie  sufficiency  of 
the  Indictment,  and  the  correctueea  ut  the 
charge  of  the  court,  we  do  not  think  the 
evidence  sufficient  to  support  the  charge. 
Appellant,  as  shown  by  the  testimony,  has 
been  a  colored  Methodist  preacher  for  84 
years,  and  lor  the  past  year  or  two  was 
traveling  with  the  colored  Methodist  con- 
ference as  missionary  in  north  Texas. 
While  In  the  discharge  of  these  clerical  du- 
ties, for  the  purpose  "  of  sorter  paying  ex- 
penses," he  sometimes  sold,  at  50  cents 
per  bottle,  a  mixture  which  he  called 
"Tlie  Oil  of  Life,"  and  claimed  to  bea rem- 
edy for  rheumatisui.  He  sold  three  bot- 
tles of  this  mixture  in  Ellis  county,  while 
performing  his  mixsltinary  duties.  Appel- 
lant testified  that  he  was  not  in  the  busi- 
nesH  of  selling  this  oil.  but  that  his  occu- 
pation and  prafcsHion  was  that  of  a  mis- 
sionary preacher.  There  is  nothing  in  the 
record  suggesting  that  his  occupation 
was  that  of  a  mere  cover  or  excuse  to  en- 
able him  to  sell  said  medicine.  "Occupa- 
tion" means  a  vocation,  trade,orbnsine!»8 
in  whicli  one  principally  engages  to  make 
a  living  or  to  obtain  wealth.  Stanford's 
Case,  16  Tex.  App.  331.  Appellant  can- 
not be  said  to  be  "one  who  travels  for  tba 
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porpoBe  of  vendinff  '  medicine, "  Mrhlch  la 
the  occupation  tlie  law  proposes  to  tax. 
The  Judgment  Id  revened,  end  the  caune 
remanded.  All  Judges  present  audconcur- 
'ring. 


COOPBH  v.  Statr. 

KCvwrt  of  CriminaX  Appeals  q/  Texa*.    Jan.  31, 

1»9S.) 

Assault— VBRDicT—STATeMENT  of  Oppsxsk. 
On  a  trial  for  aKKravated  assault,  a  Ter- 
diet  of  guilty  is  not  defective  because  it  does 
not  stnte  the  character  of  the  offense,  where  the 
infornuiUon,  the  charge,  and  the  evidence  relat- 
ed to  an  offense  of  aggravated  assault. 

Appeal  from  Rockwall  county  court;  A. 
R.  Hartman,  Judge. 

John  Cooper  and  Loii  Coleman  were 
Jointly  Indicted  for  BKKravated  aRsault 
nnd  battery.  From  a  Judgment  of  con- 
viction against  him  alone,  John  Cooper 
appeals.    Affirmed. 

Stroud  A  Chandler,  for  appellant.  R. 
L.  Henry,  Asst.  Atty.  Gen.,  fur  the  State. 

HiMKiNS,  J.  John  Cooper  and  Lou 
Coleman  were  Jointly  indicted  for  commit- 
ting nn  aggravated  asaaDlt  and  battery 
upon  Charlea  Hmlth  in  the  bouse  of  a  pri- 
vate family,  to  wit,  uf  Jo  Williams.  Ap- 
pellant was  convicted,  and  fined  in  the 
sum  of  $25,  and  Lion  Coleman  was  ac- 
quitted. 

1.  Appellant  contends  the  verdict  is  fa- 
tally defective  In  finding  defeudant  guilty, 
without  stating  the  character  of  the 
offense.  We  see  no  error.  The  informa- 
tion was  for  aggravated  assault.  The 
court,  In  its  charge,  only  submitted  that 
issue.  The  evidence  clearly  proved  the 
offense  charged. 

2.  We  find  no  defect  In  tbe  information. 
It  correctly  charges  an  aggravated  as- 
sault, under  tbe  third  section  of  article 
496,  Pen.  Code.  Under  the  facts  of  this 
case,  it  Is  not  necessary  to  examine  the 
question  bow  far  tbe  distinct  acts  of  the 
two  parties  Jointly  making  an  assault  are 
to  be  proven.  Tbe  defendant,  armed  with 
a  smoothing  Iron  wnlghlng  six  or  seven 
pounds,  unqaestlonably  did  bis  full  share, 
and  tbe  Judgment  Is  affirmed.  All  Judges 
present  and  concurring. 


Pippin  v.  Statb. 
{Cowrt  of  Criminal  Appeals  of  Texas.    Zva.  SI, 

BuPriCIEXCT  OP  Recooxizancb. 
A  recognizance  filed  In  the  county  court, 
and  reciting  that  defendant,  "who  stands 
charged  In  this  court  -with  the  offense  of  adul- 
tery, and  who  has  been  convicted  of  said  offense 
in  this  court,  shall  before  this  coart  from  day  to 
day,"  etc..  Is  defective,  since  it  does  not  bind  de- 
fendant to  appear  before  any  court. 

Appeal  from  Kaufman  county  court; 
Joii.v  Vbsey,  Judge. 

Sue  Pippin  was  convicted  of  adultery, 
and  paid  the  fine  and  costs.  On  a  motion 
to  retax  tbe  costs,  she  was  again  arrest- 
ed, and  filed  a  recognizance.    A  motion  to 


dismiss  tbe  recognizance  was  sustained, 
and  defendant  appeals,     .\fflrmed. 

CimnlngbHW  A  Terry,  for  appellant.  R. 
L.  Bfory,  Asst.  Atty,  Gen.,  for  tbe  State. 

SiMKi.NB,  J.  Appellant  was  convicted  of 
the  charge  of  adultery,  and  her  fine  as- 
sessed at  flOO  and  costs,  amounting 
to  ?C5.  They  were  paid.  About  ei^ht 
months  thereafter  a  motbm  whs  made  to 
retax  the  costs  so  as  tu  include  the  costs 
due  to  three  wlitiiesses,  which  had  been 
from  some  cause  omitted  Id  the  original 
taxing.  The  court  Hustuliicd  the  inutlou, 
and  gave  Judgment  agnioHt  appellant  for 
$75,  from  which  she  apppais.  Her  recog- 
nlzauL-p,  umittiug  formal  parts,  recites 
that  "Sue  Pippin,  who  stands  charged  In 
this  court  with  tbe  offense  of  adultery, 
nnd  tvbo  has  been  convicted  of  snid  of- 
fen«o  In  this  court,  shall  before  this  court 
from  day  today, "etc.  The  state  moves  to 
dismiss  tbe  recognizance  because  It  does 
not  bind  appellant  to  appear  before  any 
court.  Dnder  the  authority  of  Carroll's 
Case,  6  Tex.  App.  464,  thlw  mcjtiun  raunt 
be  sustained,  and  the  cause  dlsmlst-ed. 
But,  In  dlsmlsslug  the  case,  we  would  sug- 
gest that  aftw  a  defendant  has  been  dis- 
charged, upon  the  payment  of  the  fine 
and  all  costs  taxed  at  the  time  against 
him,  it  In  questionable  whether  he  can  be 
again  arivated  on  a  motion  to  retax 
costs,  and  a  cap/as  pro  ffno  Issue  for  any 
that  is  due.  But  this  case  is  not  before 
us,  nor  has  defendant  pursued  her  proper 
remedy.  Judges  ^11  present  and  concur- 
ring. 


MoRBis  e*  at.  v.  State. 

(Coiuirt  qf  Ortmtnol  Appeals  of  Texas.    Jan.  81, 
18U8.) 

TbEPT — InDICTMBNT  —  AKODMBNTS  of  COCNSBIr— 

RSVISW— iNHTRUCTIOJfS. 

1.  Wbera  stolen  property  is  described  in 
the  indictment  as  "eighty  dollars  of  the  current 
paper  currency  money  of  the  United  States  «f 
America,"  the  description  is  sufficient. 

2.  Offensive  remarks  of  opposing  counsel, 
set  up  in  a  motion  for  a  new  trial,  cannot  be  con- 
sidered, unlets  authenticated  in  a  bill  of  excep- 
tions. 

3.  Where  a  charge  conforms  to  the  allega- 
tions of  an  indictment,  it  will  be  presumed,  in 
tbe  absence  of  testimony,  that  it  fully  submitted 
the  Issues  involved  in  the  trial. 

Appeal  from  district  court,  Bexar  coun- 
ty; G.  H.  Noonan,  Judge. 

Sol  Morris  and  Charles  Morris  were  con- 
victed of  theft,  and  appeal.    Affirmed. 

W.  £/.  Brooker,  for  appellants.  R.  L. 
Beury,  Asst.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellants  were  con- 
victed of  theft  from  tlie  person,  and  their 
punishment  asKessed  at  a  term  of  three 
years  each  In  the  penitentiary.  Tbe  stolen 
propert.v  was  described  In  the  Indictment 
as  "eighty  dollars  of  tbe  current  paper 
currency  money  of  tbe  United  States  of 
•America.  •  •  •"  This  is  a  Kufflciput  de- 
scription of  the  money.  Ileuee  tbe  mo- 
tion in  orrest  of  Judgment  was  properly 
overruled.  Lewis  v.  State,  28  Tex.  App. 
140,  12  S.  W.  Rep.  730;  Kimbrough  v.Stote, 
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28  Tex.  A  pp.  867, 13  S.  W.  Rep.  21R:  Green 
V.  State,  28  Tex.  App.  493, 13  S.  W  Rep. 
784;  Otero  v.  State,  30  Tex.  App.  450, 17  S, 
W.  Rep.  1081. 

The  Bupposed  Inflammatory  remarks  of 
the  district  attorney,  set  up  in  the  motion 
tor  a  new  trial,  cannot  be  couBidered, 
becauRe  not  autbenticnted.  Defendant 
should  have  reserved  a  bill  of  exceptions. 
Wlllaon,  Crim.  St.  J  2321.  The  charge 
conformM  to  the  allegations  In  the  Indict- 
ment, and,  In  the  absence  of  the  testimo- 
ny, we  presume  it  fully  submitted  the  Is- 
sues Involved  In  the  trial.  The  Judgiaent 
Is  affirmed.  Judges  all  present  and  con- 
curring. 


JoH.vBo.v  V.  State. 
(Court  of  OrimincU  Appeals  qf  Textu.    Jan.  18, 

18U3.) 

IsroRMATiox— BurriciBNCT  or  ArriDATi*— CMit- 

is^L  Libel  —  Jubtificatiox  —  Aroomcxts  or 

CODNSKL — lNSTRUCT10:<B. 

1.  It  l8  not  neceasary  that  the  affidavit  on 
which  an  information  is  based  begins,  "In  the 
name  and  by  the  aathority  of  the  state  of  Tex> 
as,"  it  being  sufficient  that  the  Information  be- 
gins that  way. 

2.  Pen.  Code,  art.  642,  provides  that  where 
it  is  stated  in  the  libel  that  a  person  has 
been  guilty  of  some  penal  offense,  and  the  time, 
place,  and  natnre  of  the  offense  are  specified  in 
the  publication,  the  tmtb  may  be  diown  In  jus- 
tification. Held,  that  a  libel  which  charged  that 
the  libelee  lived  with  a  prostitute  for  a  year  at 
a  certain  designated  house,  and  that  he  had.  In 
a  fit  of  anger  with  the  prostitute,  broken  up  her 
forniture,  and  otherwise  acted  In  a  disoiderly 
manner,  defining  such  acts  to  be  offenses 
against  the  penal  laws,  is  sufficiently  specific  as 
to  the  offense  charged  to  entitle  the  person  pab- 
lishing  the  libel  to  prove  the  truth  of  the  charges 
as  •  Justification. 

3.  It  is  reversible  error  for  a  prosecuting 
attorney,  in  making  his  argument  to  the  jury, 
to  comment  on  a  defendanrs  failure  to  testify. 
Hunt  r.  State,  12  8.  W.  Rep.  737,  28  Tex.  App. 
148,  followed. 

4.  In  a  prosecution  for  libd,  a  diarge  "tliat 
the  truth  of  any  statement  charged  as  a  libel- 
may  be  shown  in  justification  by  the  defend- 
ant, where  it  is  chnrsed  in  the  information  that 
said  statement  is  false,"  is  erroneous,  as  being 
unwarranted  by  Pen.  Code,  tixt.  G42,  which  pro- 
vides in  what  cases  proof  of  the  truth  is  admis- 
sible in  prosecutions  for  libel. 

Appeal  from  Dallas  connty  court;  B.  G. 
BowRR,  .lodge. 

Eugene  Johnson  was  convicted  of  libel, 
and  appeals.    Reversed. 

Edw&rdH  &  hlewett,  for  appellant.  K. 
L.  Heary,  Asst.  Atty.  Oen.,  for  the  State. 

SiMKiNS,  J.  Appellant  n  as  convicted 
in  the  county  court  of  Dallas  county  for 
libel,  and  sentenced  to  a  fine  of  SlOO,  from 
which  Judgment  he  a  ppealed  to  this  court. 
The  appellant  published  a  defamatory  ar- 
ticle about  one  Owen  L.  Parry,  a  resident 
citizen  of  Dallas,  in  a  newspa per  called  the 
"Kansas  City  Sunday  Sun,"  which  was 
circulated  In  Dallas  county  and  city,  In 
which  the  said  Parry  was  charged  with 
criminal  Intimacy,  in  Dallas  city,  with  one 
Essie  WatklnH,  a  woman  of  dlRsolutechar- 
acter,  and  with  malicIooB  mischief  in  break- 
ing a  quantity  of  furniture  and  biic-a- 
brac.  and  with  drunkenness  in  a  public 


place,  to  wit,  in  the  house  of  the  said  Ek- 
Bie  Watklns,  and  wltli  disorderly  conduct. 
An  information  was  filed  upon  an  affida- 
vit made  by  the  said  Parry,  charging;  that 
so  much  of  the  article  which  is  set  out  is 
grossly  libelous,  and  that,  whilelt  charged 
no  penal  offense.  It  charged  matters  which 
were  false  and  disgracefal  to  him  as  a 
member  uf  society. 

1.  Appellant  complains  flrBt,  that  the 
affidavit  upon  which  the  information  was 
based  did  not  begin,  "In  the  name  and  by 
the  authority  of  the  state  of  Tezaii.' 
This  is  unnecessary.  Jetferaon  Case,  24 
Tex.  App.  535,  7  S.  W.  Rep.  244.  Tbe  in- 
formation did  begin.  "In  the  name  and  by 
tbe  authority  of  the  state  of  Texas, "  and 
that  was  sufficient. 

2.  The  appellant  complainn  that  the 
court  erred  in  overruling  his  exception 
thereto,  end  in  ruling  out  appellant's  tes- 
timony when  hesouKht  to  prove  tbetrutli 
of  the  libel,  which  he  bad  a  right  tu  do, 
because  the  libel  did  allege  penal  offenses 
against  the  laws  of  the  state.  Tbe  stat- 
ute declareit  that  when  a  libel  charges  a 
penal  offense,  and  states  the  time,  place, 
.<iMd  nature  of  .the  offense,  the  truth  <if  tlie 
libel  may  be  offered  in  evidence.  If  the 
penal  offense  is  charged  generally,  without 
tbe  specifications  required,  the  truth  can- 
not be  proved,  though  in  facttbe  libel  may 
be  true.  It  is  the  policy  of  tbe  law  to  sup- 
press tbe  publication  of  all  scandaloufi 
matter  which  simply  tends  to  bring  dis- 
grace and  trouble  upon  the  citizen,  but  it 
is  not  its  policy  to  suppress  the  discovery 
of  crime,  whereby  the  state  may  be  duly 
notified  of  its  existence.  It  is  matter 
"proper  for  public  information,"  (Bill  of 
Rights,  5  3,)  tor  It  always  concerns  the 
public  Interest  that  crimes  be  revealed  and 
punished.  But  the  law  will  permit  no 
criminal  charge  to  be  publicly  made  by  any 
person  without  such  specific  statement 
as  to  time,  place,  and  tbe  natnre  of  the 
offense;  and  this  charge  must  then  be 
published  at  the  peril  of  the  party  making 
it,  for,  if  It  is  false,  he  will  be  goilty  of  li- 
bel. It  he  makes  the  publication  without 
the  speciflcationM  he  will  be  guilty  of  libel, 
though  the  facta  be  true.  The  charges 
here  made  were  BuflJcIently  specific  as  tu 
the  penal  offenses  charged.  The  libelee  Is 
charged  with  having  lived  with  a  pros- 
titute for  one  year  preceding  the  publica- 
tion of  the  libel,  at  a  certain  designated 
house  in  Dallas  city,  both  being  unmar- 
ried, and  with  having  displaced  one  Ansy, 
who,  however,  kept  up  a  secret  intrigue 
with  bis  old  mlstresH,  and,  this  intrigue 
being  discovered  but  a  short  time  prior 
to  the  publication  of  the  libel,  the  libelee 
had  maliciously  broken  up  and  destroyed 
tbe  furniture  and  bric-a-brac  of  the  pros- 
titute; also  for  drunkenness  in  a  public 
place  and  disorderly  conduct,  in  violation 
of  articles  387,683. 144,  and  314  of  tbe  Penal 
Code,  defining  said  acts  to  be  offenses 
against  the  penal  laws;  and  by  the  terms 
of  the  statute  (article  642)  the  defendant 
was  entitled  to  prove  the  truth  of  tbe  al- 
legations made  In  said  libel.  And  the  er- 
ror assigned,  that  the  court  erred  In  ex- 
cluding the  questions  propounded  by  de- 
fendant to  tlie  wItneBB  EsNle  Watklns.  to 
prove  the  truth  of  tbe  libelous   matter. 
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WB8  well  taken,  as  they  tended  directly 
to  prove  it, ^nd  were  addressed  to  the  wit- 
ness, who  was  able  to  prove  It  if  It  was 
true;  and  tbe  action  of  the  conrt  in  ex- 
cIndinK  naeb  testimony  Is  certainly  incoin- 
preliensible  when  considered  in  connection 
with  tbe  cliarKe  of  the  court,— that,  if  the 
jury  believed  that  the  statements  charged 
as  a  libel  were  true,  they  should  acquit  de- 
fendant. 

8.  We  think,  too,  the  prosecutlnR  officer 
In  bis  final  arKunient  to  the  Jury  did  an  In- 
jury to  tbe  rigbts  of  the  defendant  by  al- 
luding to  and  commenting  upon  the  de- 
fendant's failure  to  testify.  Code  Oim. 
Proc.  art.  730,  subd.  4,  as  amended  by 
Laws  1889,  p.  37.  Hunt  v.  State,  28  Tex. 
App.  149,  12  S.  W.  Rep.  787. 

4.  Tbe  charge  of  the  conrt  In  the  ninth 
paragraph,  to  the  effect"  that  the  truth  of 
any  statement  charged  as  a  llbei  may  be 
shown  in  Justification  by  the  defendant, 
where  it  is  charged  in  the  information 
that  said  statement  is  false,"  is  certainly 
erroneous.  It  is  nut  only  inconsistent 
with  the  action  of  the  court  In  writlngont 
the  proof  of  the  libelous  matter,  but  is 
wholly  unwarranted  by  tbe  statute  which 
clearly  defines  in  what  cases  proof  of  the 
trnth  of  the  libel  is  admissible.  For  the 
errors  designated,  tbe  Judgment  is  re- 
versed, and  cause  remanded.  Judges  all 
present  and  concurring. 


CoNNBRH  ▼.  Statu. 
(Court  «if  Crtmhrial  Appeal*  <if  Texa*.    Jan.  18, 

THErr— Evi  descr— Isstbcctioss. 

1.  On  a  trial  for  burglary,  and  theft  of  prop- 
erty belonginx  to  F.,  a  charge  that  if  defendant 
did  break  and  enter  a  bouse  occupied  by  F.,  and 
did  then  and  there,  without  tiie  consent  of  F., 
steal  and  carry  away  from  the  possession  of  F. 
property  of  the  description  set  out  in  the  indict- 
ment, and  said  property  was  taken  with  fraudu- 
lent intent  to  deprive  F.  of  the  value  of  the 
jiiopcrty  ao  taken,  defendant  is  Ruilty,  is  not  sub- 
ject to  the  objection  that  under  it  defendant 
miRht  be  convicted  of  the  theft  of  pn^erty 
other  than  that  of  F. 

2.  On  a  charge  of  theft,  to  require  an  in- 
struction in  relation  to  the  explanation  given  by 
defendant  of  his  possession  of  property  recently 
stolen,  such  explanation  must  be  a  reasonable 
one. 

3.  Where  the  facts  do  not  disdoae  a  case  of 
drcnmstantlal  evidence,  a  failure  to  instruct  the 
jury  as  to  the  law  on  that  subject  is  not  error. 

4.  Where  the  evidence  showed  that  about  1 
o'clock  at  night  defendant  went  to  a  house  with, 
•nd  as  emjploye  of,  a  stranger,  after  being  warn- 
ed by  a  friend  that  such  stranger  was  a  '^croolE," 
removed  a  window,  and  carried  away  goods,  a 
eonviction  of  theft  is  iust^ed. 

Appeal  from  diatriet  court,  Dallas  comi- 
ty; R.  E.  BurtKB,  Judge. 

James  Cooners  was  convicted  of  tbeft, 
and  appeals.    Afflrmed.  . 

StHlwell  H.  Russell,  tor  appellant.  R. 
L.  Henry,  Asst.  Atty.  Gen.,  for  tbe  State. 

Datidson,  .T.  Appellant,  under  an  in- 
dictment charging  burglary  and  tbeft, 
was  convicted  of  theft,  and  his  puniab- 
ment  aasessed  at  a  term  of  two  years  In 
the  penitentiary.  Tbe  occupancy  of  tbe 
house  and  ownerabip  of  the  stolen  prop- 


erty were  alleged  and  proved  to  be  in  C. 
W.  Faut,  without  contradiction.  About 
the  hour  of  2  o'clock  at  night  the  defend- 
ant was  found  a  abort  distance  from  tbe 
burglarized  house.  In  possession  of  the 
Btolen  property.  He  was  arrested;  bis 
confederate  succeeded  in  escaping.  To  the 
officers  arresting  iiim  be  stated  that  be 
was  met  by  a  stranger,  and  induced,  un- 
der promise  of  pay,  to  accompany  him  to 
tbe  store  burglarized  for  the  purpose  of 
carrying  goods  therefrom;  that  said 
stranger  informed  him  tbe  goods  to  be 
carried  away  were  partnership  property 
of  himself  and  another;  that  he  acceded 
to  the  proposition,  and  accompanied  hlin; 
that  mlien  they  reached  the  store  they 
sought  an  entrance  through  the  front 
door,  and,  falling  In  this,  went  to  tbe  rear 
and  took  oat  a  window  light,  and  the 
stranger  entered, secured  the  goods,  hand- 
ed them  out  to  him,  and  they  together 
were  carrying  them  away  when  arrested. 
Defendant  proved  that  he  was  drinking  at 
the  time,  and  testified  himself  that  he  did 
not  go  to  the  store,  but  waited  the  return 
of  the  strange  employer  at  some  dis- 
tance from  the  store,  and  vt  hile  sn  waltlug 
fell  asleep,  and  was  aroused  by  the  stran- 
ger on  his  return,  who  gave  him  the  goods 
taken  from  tbe  bouse.  It  was  after  mid- 
night when  he  was  met  by  tbe  unknown 
man,  and  entered  into  the  agreement.  He 
was  warued  at  that  time  by  a  friend,  who 
informed  him  the  stronger  was  a'^cnwk." 
In  addition  to  the  statutory  definition  of 
theft thecourtcharged the  Jury:  "If  •  •  • 
defendant,  Conners,  did  by  force  break 
and  enter  a  house  occupied  by  C.  W.  Faut 
without  the  consent  of  Faut,  and  did  then 
and  there  commit  the  offense -of  theft, — 
that  is,  that  he  did,  without  the  consent 
of  Faut,  take,  steal,  and  carry  away, 
from  and  out  of  tbe  possession  of  Faut, 
the  property  of  the  kind,  character,  and 
description  set  out  Intheindlctment, — and 
you  further  find  said  property  was  taken 
by  defendant  with  fraudulent  intent  to  de- 
prive Faut  of  the  value  of  tbe  property  so 
taken,  and  to  appropriate  tbe  same  to  de- 
fendant's own  use  and  benefit,  you  will 
find  him  guilty.  •  •  •"  This  Instruc- 
tion was  excepted  to  because  It  fails  to 
charge  as  to  ownership  in  Faut,  and  an- 
thorlzes  a  conviction  of  tbeft  nf  other  and 
different  property  than  that  alleged.  Tbe 
charge  aa  a  whole  is  sufficient,  and  tbe 
criticlBms  are  rather  hypercritical  than 
otherwise.  W%  do  not  think  the  charge 
authorized  a  conviction  for  theft  of  prop- 
erty other  than  that  averred.  It  was  tbe 
only  property  mentioned  In  tbe  evidence 
by  the  witnesses. 

In  reference  to  defendant's  explanation 
and  the  account  given  of  his  connection 
with  the  offense  the  court  Instructed  tbe 
Jury :  "If  tbe  offense  was  committed  by  an 
unknown  party,  and  defendant  wan  pres- 
ent, but  did  not  know  of  the  fraudulent 
intent  of  this  unknown  man  in  commit- 
ting such  offense,  and  aided  in  carrying 
away  the  property  taken  out  of  Faut's 
bouse,  believing  that  do  offense  bad  been 
committed,  or  if  you  believe  that  the  de- 
fendant «vas  not  actually  present  at 
Faut's  house  when  the  same  was  entered 
by  the  unknown  man,— if  yon  find  it  was 
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so  entered,  and  he,  defendunt,  afterwards 
aided  the  unknown  man  in  remuvinK  tlie 
goods, — then  becannot  bcconvlcted  under 
this  charge, altboupib  he  may  have  knuwn 
the  goods  were  stolen."  If  at  the  time  of 
his  employment  or  durlni;  the  interval 
elapsing  until  the  store  was  entered,  he 
knew,  or  had  reasonable  crounds  to  be- 
lieve, the  transaction  In  which  he  was  en- 
gaged ^vaB  dishonest,  he  would  be  guilty; 
or  it,  oriitinally  honest,  be  was  put  upon 
notice  that  the  entry  was  fraudulent,  bis 
good  faith  in  the  inception  of  the  enter- 
prise would  affiird  him  no  protection. 
Und  the  court  in  terniH  charged  in  relation 
to  defendant's  good  faith  under  the  con- 
tract of  employment,  then  It  would  have 
become  necessary, foradueadminlHtratlon 
of  the  law,  for  the  court  to  charge  the 
propositions  above  stated.  Hence  the 
cbarue  as  given  was  favorable  to  defend- 
ant. The  Issue  of  good  faith  or  belief, 
however,  having  been  once  directly  and 
pertinently  charged,  it  was  unnecesBary 
to  repeat  It  In  another  form.  The  facts 
supporting,  or  tending  to  support,  that 
theory  woold  necessarily  be  relied  upon 
to  support  the  truth  of  his  explanation  as 
to  his  employment.  It  is  scarcely  possi- 
ble that  a  Jury  could  be  found  to  credit 
the  explanation  given  by  defendant  of  his 
possession  ol  the  property  and  manner  of 
acquiring  it,  and  yet  acquit  him.  In  or- 
der to  call  for  a  charge  In  relation  to  an 
accoanti  given  by  a  defendant  of  bis  pos- 
sesislon  of  property  recently  stolen, snchac- 
countmnst  be  reasonable.  The  facts  in  the 
record  do  not  constitute  this  a  case  of  cir- 
cumstantial evidence;  hence  the  court  did 
not  err  in  failinx  tocbargeupon  this  phase 
of  the  law.  Tbeevldeucesupports  the  judg- 
ment. About  1  o'clock  at  night  a  stran- 
ger approached  and  employed  defendant. 
Over  the  warning  of  bis  friend  that  the 
stranger  was  a  "crook"  he  agreed  to  as- 
sist in  removing  some  goods  from  a  store 
At  that  hour  of  the  night.  They  went  to 
a  distant  portion  of  the  city,  entered  the 
bouse  by  removing  a  light  from  a  rear 
window  about  2  o'clock  In  the  morning, 
and  carried  away  the  goods.  That  de- 
fendant could  have  been  otherwise  than 
guilty  under  such  a  state  of  facts  is  hardly 
possible.  The  Judgment  Is  affirmed, 
•lodges  all  present  and  concurring. 


Abbwostb  v.  Statb. 
(Court  of  Criminal  Appeali  af  Texas.   Jan.  11, 

18U8.) 

RoBBSRT— What  Cosstitotbs. 

On  a,  prosecution  for  robbery,  it  appeared 
that  dcfend.int  and  a  companion,  heavily  armed, 
went  to  the  store  of  the  prosecuting  witness, 
and  defendant  ordered  him  to  put  up  various 
parcels  of  merchanUise,  with  a  threat  of  assault 
If  he  disobeyed.  After  his  order  had  been 
obeyed,  defendant  and  his  companion  left  the 
Ktore,  and  the  latter  afterwards  returned  with 
another  confederate,  and  carried  away  the 
goods  ordered  by  defendant.  Held,  that  defend- 
ant's absence  from  the  store  at  the  very  time 
the  goods  were  carried  Rway  does  not  relieve 
him  from  the  crime  of  robbery,  since  it  is  suf- 
ficient if  defendant's  threat  was  the  operative 
cause  of  the  deliverjr  to  his  co-couspirators. 


Appeal  from  district  court,  Daral  coon' 
ty;  A.  L.  McLa.ne,  Judge. 

James  Ash  worth  was  cx}nvlcted  of  rob- 
bery, and  appeals.    Afflnned. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  fur  th& 
State. 

Davidson,  J.  Appellant,  having  been 
convicted  of  robbery,  prosecutes  this  ap- 
peal. Bythelnjured  party  the  state  proved 
tbatdefendnnt  and  one  of  bis  confederates 
visited  his  store,  heavily  armed,  and  de- 
mande<l  various  articles  of  bis  property. 
While  there,  defendant  took  from  bis 
pocket  a  paper,  and,  showing  it,  said  to 
the  witness.  "A-  lot  of  my  companions  in- 
tended to  make  an  assaalt  on  you,  but 
some  of  my  companions,  who  are  not  had 
friends  of  yours,  opposed  it,  saying  that 
on  account  of  your  family  they  did  not 
want  todoit,"and  handed  him  the  paper,, 
which  was  signed,  "J.  F.,  of  the  Revolu- 
tion." "and  said  that  I  had  better  give 
blm  the  goods  lie  wanted,  or  he  and  bis 
companions  would  assault  me.  I  told  de- 
fendant I  did  not  recognize  the  order,  and 
did  not  and  would  not  have  dealings  with 
that  sort  of  people.  Defendant  again 
said  he  and  his  companions  had  consulteii 
about  getting  the  goods  from  me,  and 
some  wanted  to  assault  me,  and  others 
did  not,  and  that  I  had  better  let  tbem 
have  the  goods.  I  then  asked  defendant 
bow  much  goods  would  satisfy  him  and 
his  companions,  because  I  wanted  to  get 
off  as  light  as  possible,  and  I  asked  him  It 
he  would  be  satisOed  with  %in  worth.  De- 
fendant wrote  out  a  list  of  articles,  asking 
me  the  price  after  hehad  putdown  on  this 
memorandum  a  good  many  articles.  I 
said, 'Ton  have  gotten  down  more  than 
$10  worth;'  and  he  said, 'You  can  take 
off  some  of  the  sugar  and  coffee.'  Defend- 
ant then  said  be  would  go  and  see  whether 
his  companions  would  be  satisfied  with 
the  $10  worth,  and  told  me  to  fix  up  the 
parcels,  aud  have  them  ready  for  him.  De- 
fendant and  bis  companion  then  tett." 
During  the  time  defendant  was  at  the 
store  he  was  armed  witb  n  carbine  and 
pistol,  and  held  the  carbine  in  his  hand  all 
the  while.  During  their  stay  at  the  store 
bis  companion  was  marching  to  and  fro 
in  front  of  the  door  with  bis  gun  "at  a 
'carry  arms'  position,  like  a  sentinel." 
"In  about  eight  minntes"  after  their  de- 
parture the  former  companion  of  defenii- 
ant,  accompanied  by  another  confederate, 
returned  and  carried  away  the  goods  de- 
manded by  defendant.  Defendant  did  not 
return  to  the  store.  This  witness  further 
stated  that  he''gave  up  the  goods  becanse 
the  defendant  out  me  In  fear  of  my  life,  and 
I  was  afraid  they  would  assassinate  me." 
A  brother  of  the  witness  gave  substan- 
tially the  same  testimony.  Defendant  tes- 
tified also  to  the  same  facta,  and,  as  to 
taking  the  goods,  "said  he  was  compelled 
to  do  so  by  Julian  Florez  and  his  band  of 
followers."  "They  made  me  do  It.  They 
told  me  they  would  hang  me  if  I  did  not 
do  it.  They  caught  me  at  Charamnsea 
ranch,  and  said  I  was  a  spy,  and  kept  uie 
with  them  about  a  month.  1  could  i.ot 
get  away  from  tbem.  They  watched  me 
all  tbe  time,  and  had  guards  put  around 
our  camp  at  night."    On  croas-examiiio* 
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Hod  It  waa  elicited  from  bim  that  be  and 
hla  two  confederateH  rode  to  a  point 
about  a  quarter  ot  n  mile  distant  from  the 
store.  One  of  them  remained  at  this 
place,  while  defendant  and  the  other  went 
to  the  store.  Cpon  their  return  to  this 
companion,  defendant  remained  alone, 
while  the  other  two  went  to  the  store,  se- 
cured the  goods,  rejoined  defendant,  and 
toj^ether  the  three  returned  to  Florez  and 
bis  band  of  followers,  who  were  in  wnit- 
Intc  about  three  miles  distant.  He  further 
stated  that  he  was  coerced  by  Klorez  and 
his  band  in  this  matter,  and  committed 
the  robbery  throuRh  fear  of  his  life,  and 
that  bis  two  coropnniona  accompanied 
lilm  for  the  purpose  of  preveutine  his  es- 
cape. It  is  contended  that,  under  this 
Htate  ot  case.tlie  defendant  waa  notguilty, 
tnasmnch  as  be  was  coerced  into  com- 
mitting the  robbery.  The  question  was 
submitted  to  the  Jury,  under  appropriate 
Instructions,  and  decided  adversely  to  de- 
fendnnt,  and  we  think  c<)rrcctl.v  so.  Nor 
can  we  a^ree  with  contention  of  counsel 
that  the  evidence  is  Ir.sutllcient  to  support 
the  conviction.  It  is  shown  by  delendant 
that  be  and  his  two  attendant  confederates 
lelt  the  camp  of  his  nonattending  confed- 
erates, the  revolutionist  Florez  and  hla 
band  of  30,  for  the  specitlc  purpose  of  com- 
mitting Che  identical  roi>bery  afterwards 
perpetrated  by  them.  They  proceeded  to 
the  place  speclQed;  procured  from  the  des- 
lgnate<1  party,  b.y  putting  him  in  fear  of 
his  life,  the  property  desired ;  and  conveyed 
it  to  the  camp  of  their  leader.  That  de- 
fendant was  at  a  short  distance  from  the 
store  at  the  very  moment  the  property 
was  taken,  and  not  actually  present  ut 
the  scene  of  the  robbery,  does  not  relieve 
him  of  the  consequences  of  tbe  crime;  nor 
was  It  essential  to  his  conviction  that  the 
goods  shonld  have  been  delivered  at  the 
time  of  bis  demand.  It  Is  sufflclent  if  the 
cause  produced  by  defendant  inducing  the 
delivery  of  the  goods  was  operative  upon 
tbe  mind  ot  the  injured  party  at  the  time 
of  such  delivery.it  being  shown  that  de- 
fendant had  not  abandoned  theenterprise, 
and  was  still  acting  with  his  co-conspira- 
tors. This  would  constitute  robbery  as 
much  in  defendant  as  in  those  who  were 
actually  engaged  In  the  taking;  and  this 
would  be  equally  true  If  the  goods  were  de- 
livered because  ot  the  prosecutor's  fear  of 
life,  produced  by  the  previous  acts  ut  de- 
fendant, wb<«re  those  receiving  tbe  goods 
were. believed  lo  be  confederates  of  defend- 
ant. "  If  thieves  come  to  rob  A.,  and,  find- 
ing little  upon  him,  force  him  by  menace 
to  Hwear  to  bring  them  a  greater  sum, 
which  he  does  accordingly, this  Isrolibery, 
it,  at  the  time  he  delivered  the  money,  the 
tear  of  tbe  menace  continued  to  operate 
upon  him."  1  Whart.  Crim.  Law,  §  836;  1 
Hale.  P.  0.  5.32.  It  was  clearly  shown  that 
defendant  was  a  principal  in  the  transac- 
tion;  that  the  goods  were  delivered  be- 
cause of  the  fear  operating  upon  the  mind 
of  tlio  owner  ot  the  time  of  the  delivery, 
and  superinduced  by  the  ncis,  conduct, 
and  threats  of  defendant,  and  were  re- 
ceived b.v  thoseactiug  with  him, in  accord- 
ance with  tbe  original  design.  The  charge 
is  criticised  in  various  respcctH,  but  we  do 
not  concur  in  these  criticisms.    We  think 


tbe  charge  fairly  presents  the  law  ottbe 
case.  Thfl  Judgment  is  atflrmed.  Judges 
all  present  and  concnrrlug. 


Ex  parte  Jokbs. 
(Court  <if  CrimXnal  AppeaU  of  Texas.   Jsn.  11, 

18U8.) 

Baiit-Homicidb— I:«sci.T  to  Fbmalb  Relativs — 
Fassiox. 

1.  On  an  application  for  bail  by  one  indict- 
ed for  a  capital  offense,  the  burden  is  on  him 
to  Bhow  that  the  proof  of  hla  guilt  is  not  evi- 
dent 

2.  Pen.  Code,  arts.  S97,  598.  provide  that 
insulting  words  or  conduct  by  deceased  towards 
a  female  relative  of  the  slayer  is  an  adequate 
cause  for  a  bomlcide,  if  it  occurs  at  the  first 
meeting  of  the  parties  after  the  slaj-er  is  in- 
formed  of  the  insult;  and  article  601  provides 
that  any  female  under  the  permanent  or  tempo- 
rary protection  of  the  slayer  at  tbe  time  of  tli» 
killing  shall  also  be  included  within  tbe  mean- 
ing of  the  term  "relation."  Held,  that  the  dif- 
ference between  the  cases  of  an  actual  relation 
and  the  statutory  relation  of  protection  is  that, 
while  in  both  cases  the  insult  must  be  given, 
daring  the  existence  of  the  relationship,  the  kill- 
ing must  occur  at  the  first  meeting,  in  the  case 
of  actual  reUtlonsbip,  and,  in  the  statutory  re- 
lationship, it  must  occur  while  the  female  is  un- 
der the  protection  of  the  slnjrer;  for,  if  she 
leaves  him  before  the  first  meeting  with  tbe  one 
insulting  her  occurs,  the  right  to  act  is  gone. 

3.  An  insult  to  any  male  relative,  however 
feeble,  infirm,  or  lored,  is  not  an  ndonnate- 
canse  for  homicide,  since  article  507  limits  it  to 
female  relatives. 

4.  To  reduce  to  manslatighter  a  homicide 
caused  by  insulting  words  and  conduct  to  a  fe- 
male relative,  the  killing  must  occur,  not  only 
at  the  first  meeting  of  the  parties  after  the 
dayer  is  informed  of  the  insult,  but  it  must  also 
appear  that  the  homicide  was  the  result  of  a 
passion  that  rendered  the  slayer  incapable  of 
cool  reflection. 

5.  Though  a  homicide  is  committed  for  an 
inadequate  cause. — that  is,  on  a  provocation 
that  ought  not  to  have  aroused  the  passion  of  a 

fierson  of  ordinary  temper, — yet  it  is  but  murder 
Q  the  second  degree  if  the  sloyer  was  In  fact 
laboring  uniler  a  passion  so  strong  em  to  render 
him  incapable  of  considering  the  consequences 
of  his  act.  But  the  passion  must  be  one  that 
strikes;  for  if  the  slayer  broods  over  his  injury^ 
and  deliberately  forms  the  design  to  kill,  and 
prepares  for  it,  the  presence  of  pasdon  at  the 
moment  of  the  premeditated  homicide  cannot 
change  its  nature. 

Appeal  from  district  court,  Dallas  coun- 
ty ;  Chaki.es  Fubd  TiicKRR,  Judge. 

B.  H.  Jones  was  Indicted  for  murder, 
and  sued  out  a  writ  of  hubeaa  corpus  to 
procure  bis  release  on  bail.  Ball  was  re- 
fused, aud  be  appeals.    AtUrmPd. 

Stniwell  H.  Russell  and  Hassett,  Seajr  <fr 
Mnse,  for  appellant.  R.  L.  Henrj,  Asst. 
Atty.  Oeu..  for  tbe  State. 

SiMKiNS,  J.  Appellant  was  on  the  4tb 
day  ot  November,  A.  1).  1802,  Indicted  for 
tbe  murder  of  W.  6.  Veal,  and  upim  tbe 
lUtb  day  ot  November  tollowins  sued  out 
a  writ  of  ijMbeas  co/TJDs  before  tbe  Hon- 
orable Charles  Frku  Ti'ckrr,  Judge  of 
the  forty-iourtb  Judicial  district.  Upon 
heariog,  bail  was  refused,  aud  an  appeal 
was  taken  to  this  court. 

Ball  sbouUi  be  granted  in  murder  cases 
unless,  upon  examination  of  all  tbe  evi- 
dence adduced,  tbe  court  should  conclude 
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ttaat  the  proof  of  guilt  is  evident,  and  tbe 
accused  would  be  convicted  of  murder  In 
the  n ret  degree  if  the  law  was  admiois- 
tered.  The  guilt  of  the  accaaed  may  be 
«vldent,  thuu;;h  there  maybe  conflicting 
tentimony.  Ex  parte  Smith,  23  Tex.  App. 
126,  5  S.  W.  Rep.  99.  "  Proof  is  evident"  if 
the  evidence  adduced  on  an  application 
lor  bail  would  BUHtaln  a  verdict  convict- 
ing the  applicant  of  murder  in  the  flnit 
degree.  Foater'a  Caiie,6  Tex.  App.625.  It 
is  well  settled  in  this  state  that,  alter  in- 
'dietment  found  for  a  capital  offenne,  it  de- 
volves upon  the  applicant  to  show  be  has 
a  constitutional  right  to  ball  because  tbe 
proof  of  his  guilt  is  notevldeut.  Scoggin's 
Case,  6  Tex.  App.  546;  Randon's  Case,  12 
Tex.  App.  145;  Smith's  Case,  23  Tex.  App, 
123,  5  S.  W.  Rep.  99.  In  the  case  at  bar,  to 
-obtain  bail,  it  devolves  upon  the  appel- 
lant to  show— First,  that,  when  the  inten- 
tion to  kill  was  formed,  the  mind  of  ap- 
fiellant  was  not  calm  and  sedate,  and  in 
«  condition  to  comprehend  the  nature  of 
tbe  act,  and  its  probable  couNeiiuences; 
^nd, secondly,  that  it  was  not  In  such  con- 
dition when  he  killed  deceased;  fur,  al- 
though the  design  to  kill  may  bare  its  in- 
«eptiun  and  origin  in  an  inflamed  and  ex- 
cited mind,  yet  if  there  is  a  safllclent  time 
fur  the  passion  to  subsirle,  and  for  reason 
to  Interpose,  tbe  homicide  will  be  murder. 
Wadllugton  v.  State,  19  Tex.  App.  275, 
Whart.  Hum.  §§  488,  4S9. 

Appellant  contends  that  tbe  homicide 
at  bar  is  bailable  because  committed  un- 
der the  influence  of  uncontrollable  passion 
ariRing  upon  an  adequate  cause,  to  wit, 
insulting  conduct  to  a  female  relation. 
i-'ir/it,  it  is  insisted  that,  while  the  rela- 
tionship did  not  in  fact  exist  at  tbe  time 
of  tbe  outrage,  yet  tliat  Mrs.  Jones,  by 
subsequent  marriage,  became  a  relation, 
because  under  the  permanent  protection 
of  appellant,  by  virtue  of  Pen.  Code,  art. 
«01,  which  reads:  "That  any  female  under 
the  permanent  or  temporary  protection 
of  the  accused  at  tbe  time  of  killing  shall 
also  be  included  within  tbe  meaning  of 
Che  term  'relation."  i^econdly,  that  ar- 
ticle 597  is  not  intended  to  be  exclusive, 
t>ut  is  only  an  Illustration  of  the  charac- 
ter of  insults  that  will  be  deemed  an  ude- 
-^luate  cause,  at  law,  to  reduce  homicide 
to  manslaughter.  Thirdly,  appellaut  con- 
tends that,  if  not  manslaughter,  it  can 
■only  be  murder  in  tbe  second  degree;  for 
the  nature  of  the  provocation  was  such  as 
to  negative  the  probability  that  his  mind 
was  at  any  time  calm  and  deliberate, — 
and,  in  proof  that  It  was  not  so,  refers  to 
Ills  conduct  and  conversation  with  Ken- 
dall. The  state  replies  that  articles  597 
and  61)1  have  no  av>pllcation  to  the  case 
at  bar,  and  no  adequate  cause  is  shown 
for  the  homicide,  but  thnt,  wbetlier  there 
was  adequate  or  inadequate  cause,  still 
the  threats,  preparation,  the  Interval  be- 
tween the  provocation  and  tbekllling,  the 
absence  of  all  excitement  at  tbe  time  of 
killing,  and  the  manner  of  killing,  afford 
evident  proof  of  a  formed  design  in  a  calm 
and  sedate  mind. 

Upun  the  first  ground,  we  hold  that  ar- 
ticle 601  of  the  Penal  Code  is  to  be  con- 
utrnert  with  article  597.  That  is  to  say, 
tbe  insult  must  be  given  to  the  female 


while  under  tbe  protection  of  tbe  slayer, 
and  the  killing  must  also  be  dune  while  she 
Is  under  bis  protection.  Tbe  difference  be- 
tween the  cases  of  an  actual  relation  and 
the  statutory  relatlunnhip  of  protection  is 
that,  while  in  both  cases  the  insult  must 
be  giveu  while  tbe  relationship  exists,  the 
killing  must  occur  at  the  first  meeting,  in 
tbe  case  of  the  actual  relative,  and,  in  tbe 
statutory  relationship,  it  must  occordor- 
ing  the  existence  of  tbe  relationship;  for, 
if  the  female  so  insulted  leaves  tbe  protec* 
tlon  of  the  slayer  before  the  first  meeting 
with  theone  insultlngher  occurs,  the  right 
to  act  is  gone.  The  proposition  that  one 
has  a  right  to  avenge  the  wrongs  of  any 
female  he  may  take  under  his  protection, 
without  regard  to  the  time  tbe  injury  was 
doue, Is  without  force  or  merit;  for.  apart 
from  the  disastrous  consequences  ol  such 
a  coustruction,  the  Insnlt  would  not  In 
fact  have  been  offered  to  a  female  relation, 
which  must  be  sbown  before  the  statote 
can  be  invoked.  Tipun  thesecond  ground, 
we  hold  that  we  have  no  right  to  extend 
the  purview  of  section  4,  art.  597,  Pen. 
Code,  so  as  to  include  others  not  men- 
tioned. The  law  might  havedeclared  that 
insulting  words  and  conduct  tu  any  rela- 
tive should  be  deemed  adequate  cause  for 
homicide,  but  It  did  not  do  bo;  and  an  in- 
sult to  any  male  relative,  however  feeble. 
Infirm,  or  loved,  cannot  be  regarded  as 
adequate  cause,  because  the  statute  limits 
It  to  female  relfltlves.  Again,  the  statute 
lays  the  limitation  as  to  time,  and  we  can- 
not legislate.  While  public  policy  recog- 
nizes, on  the  one  baud,  the  frailty  of  hu- 
man temper,  it  also  demands  that  the  ex- 
ceptions to  the  law  of  "life  for  life"  should 
be  limited  and  closely  scrutinized.  It  Is 
true  the  law  recognizes  the  uncontrollable 
power  of  sudden  passion  as  the  cause  of 
homicide,  when  this  sudden  pssslon  arises 
upon  H  provocation  which  would  com- 
monly or  naturally  arouse  the  passion  or 
sudden  resentment  of  a  person  of  ordinary 
temper  to  such  a  degree  as  to  render  tlie 
mind  incapableof  cool  reflection.  It  lsot>- 
served  that  this  pasRion  Is  tlcseribed  as 
sudden,  uncontrollable,  and  flaming  ap 
from  the  Injury  or  Insult,  and  the  homicide 
must  occur  before  there  is  reflection  or 
composure.  Uur  Code  thus  described  tbe 
character  of  the  passion  that  reduces  bomi- 
cidcto  manslaughter as"sudden  passion. * 
Pen.  Code,  art.  693.  No  time  is  allowed, 
except  in  tbe  cases  mentioned  in  article 
597,  for  brooding  over  the  wrong,  oi"  for 
compassing  and  preparation;  fortheu  the 
homicide  becomes  deliberate,  premedi- 
tated, and  malicious,  though  tbe  provok- 
ing cause  be  an  adequate  cause.  But  the 
Code  has.  In  csHes  of  adultery,  and  of  In- 
sulting words  and  conduct  to  female  rela- 
tives, extended  the  time  in  which  bomicide. 
when  committed,  may  still  be  manslaugh- 
ter. In  such  cases  the  law  requires  the 
bomicide  to  occur  as  soon  as  the  adultery 
Is  discovered,  (Pen.  Code,  art.  .597,)  or  as 
soon  as  tlie  party  killing  may  meet  tbe 
one  giving  the  insult,  after  being  Informed 
thereof,  (Pen.  Code.  art.  598.)  If  not  done 
at  such  times,  the  injury  may  liecome  evi- 
dence of  malice  and  preparation  to  kill; 
evidence  of  premeditation  and  delil)era- 
tiou. 
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But,  BRaln,  to  reduce  the  bomielde  to 
Tnand1aup;hter,  evRn  when  adequate  raaae 
exists,  and  the  kilUnK  takes  place  at  the 
time  required  by  law.  It  must  also  appear 
that  the  homicide  was  a  result  of  a  pa«- 
alon  that  rendered  the  slayer  Incapable  of 
cool  reflection.  In  Breedlove'sCase,  26  Tex. 
App.  4B3.  0  S.  W.  Rep.  768,  where  It  seema 
the  wrong  man  was  shot,  Wim.bon,  J., 
eays:  "It  defendant  had  killed  Kln^,  in- 
stead of  Amos,  shortly  after  he  (defend- 
ant) bad  been  informed  and  was  convinced 
that  King  had  carnal  intercourbe  with  bis 
(defendant's)  wife,  such  killing,  under  the 
facta,  would  have  been  murder  In  the  flrat 
ilegree.  It  could  not  have  been  man- 
slaughter, because  the  evidence  shows 
that,  in  committiug  the  homicide,  his 
mind  was  cool, sedate,  and  deliberate.  He 
prepared  himself  with  a  weapon,  traveled 
half  a  mile,  secreted  himself  in  a  conven> 
lent  place,  and  waylaid  his  victim.  He 
was  not  Hcting  under  the  influence  of  sud- 
-den  passion."  Again,  in  Massle's  Case,  80 
Tex.  App.  69, 16  S.  W.  Rep.  770,  where  de- 
fendant killed  deceased  for  being  too  Inti- 
mate with  bis  wife,  this  court  held  that, 
in  the  absence  of  passion  that  reduces  mur- 
der to  nianslanghter.  the  adequate  cause 
may  become  cogent  evidence  of  malice, 
and  an  aggravating  circumstance  attend- 
ing thecommlsRiun  of  the  offense. 

2.  But  the  law  made  a  further  conces- 
«ion  to  bumau  frailty  when  it  divided 
murder  into  two  degrees.  At  common 
law  this  distinction  did  not  exist,  and 
murder,  whether  upon  express  or  implied 
malice,  was  punished  with  death.  Bur, 
under  our  Code,  a  homicide  committed  in 
sudden  passion,  though  upon  an  inade- 
quate cause,  is  murder  in  the  second  de- 
gree. Tbat  is  to  say,  when  a  homicide  is 
committed  upon  a  provocation  that  ought 
not  tu  have  aroused  the  passion  of  a  per- 
son of  ordinary  temper,  yet,  in  fact,  the 
slayer  was  laboring  under  a  passion  so 
strong  as  to  render  him  incapable  of  con- 
sidering tbe  consequences  of  bis  act,  it  is 
but  murder  in  the  second  degree.  But  it 
Is  to  be  observed  it  must  be  the  passion 
that  strikes;  for  if  the  slayer  broods  over 
bis  injury,  and  deliberately  forms  the  de> 
sign  to  kill,  and  prepares  for  it,  tbe  pres- 
«nce  of  passion  at  the  moment  of  the  pre- 
meditated homicide  cannot  change  its  na- 
ture. Tbe  law  makes  no  allowance  fur  the 
passion  of  revenge.  Wbile  It  concedes 
something  to  the  Instinctive,  nnreaeonlng 
passion  that  blindly  strikes.  It  has  no  sym- 
pathy with  the  vindictive,  calculating 
«pirit  that  deliberately  premeditates  and 
maliciously  acts.  There  may  be  injuries 
which  do  not  come  within  the  purview  of 
Pen.  Code,  arts.  507.  598,  yet  are  so  grave 
tbat  tbe  mind,  however  long  tbe  iuteryal, 
would  not  ordinarily  d  well  calmly  and  de- 
liberately upon  them,  and  a  bomiclde  com- 
mitted in  consequence  thereof  may  not  be 
Itreater  than  murder  in  tbe  second  degree. 
Yet,  even  In  such  cases,  if  the  evidence  ren- 
ders It  certain  that  tbe  mind  of  defendant 
was  in  fact  calm  and  deliberate  when  the 
design  to  kill  was  formed,  or  that,  when 
it  was  executed,  it  was  done  In  pursuance 
of  a  formed  design,  as  manifested  by  tbe 
tbreats  to  take  life,  by  tbe  purchase  and 
-exhibition  of  weapons  procured  tor  tbat 


purpose,  said  purpose  to  be  consummated 
whenever  the  parties  should  meet,  and  at 
the  time  of  the  killing  there  was  no  excite- 
ment other  than  that  naturally  attending 
such  an  act,  but  tbe  same  is  committed 
calmly  and  coolly,  or  covertly,  it  is  mur- 
der upon  express  malice. 

It  is  nut  usual  or  proper  to  discuss  the 
evidence  In  the  case,  and  we  simply  state 
the  law  of  the  case,  as  It  appears  nf  rec- 
ord; and  we  have  reached  the  conclusion 
that  there  Is  no  error  In  the  lower  court, 
in  refusing  bail,  and  the  Judgment  is  af- 
firmed. 

D4TIDSON,  J.,  concurs. 

Hurt,  P.  J.,  concurs  In  tbe  conclusion 
reached,  but  not  in  all  tbe  protiositions 
stated. 


Johnson  v.  State. 
(Court  of  WiminaX  Appeals  of  Texas.    Jan.  18, 

isys.) 

Cbiminal  Law— Chahob  or  Vbrus  —  Pbhcdici 
or  JcDOE— Bblection  of  Jchorb. 

1.  Code  Crlm.  Proc.  art.  576,  provides  that 
wherever,  in  a  case  of  felony,  the  court  shall  be 
satisfied  that,  from  any  cause,  a  fair  trial  can- 
not be  had,  it  mny  order  a  change  of  venue.  Ar- 
ticle 578  provides  that  a  defendant  may  obtain  a 
change  of  venue  for  prejudice  in  the  county 
where  the  prosecution  was  commenced,  or  when 
there  is  a  dangerous  combination  instituted 
against  him  by  influential  persons,  field,  that  a 
defendant  cannot  obtain  a  diange  of  venne  for 
the  prejudice  of  the  judge  before  whom  the  pros- 
ecution is  commenced,  there  being  no  provlsiou 
therefor  in  the  statutes. 

2.  In  a  prosecution  of  defendant  for  crim- 
inal libd,  the  court  set  aside  the  verdict  of  the 
jury  because  the  punishment  was  inadequate, 
and,  on  application  of  defendant,  granted  a  new 
trial,  but  on  different  grounds  tlian  those  set  out 
in  defendant's  motion.  Held,  ttiat  there  was 
nothing  in  the  action  of  the  court  to  show  that 
it  was  prejudiced  against  defendant. 

3.  The  fact  that  the  court,  immediately  af- 
ter granting  a  motion  for  a  new  trial,  raised  de- 
fendant's bond  from  $2,000  to  |3,000,  thus  in- 
suring his  being  detained  in  custody,  on  account 
of  his  not  being  able  to  make  such  a  large  bond. 
Is  not  ground  for  reversal. 

4.  It  appeared  that  the  court  compelled  de- 
fendant's attorney  to  testify  in  the  cause,  and 
caused  him  to  be  arrested  for  perjury,  of  which 
he  was  subsequently  acquitted.  Hdd,  that  there 
being  nothing  in  the  record  to  show  that  tlie 
evidence  sought  to  be  obtained  from  defendant's 
attorney  was  confidential,  or  that  defendant's 
rights  were  in  any  way  prejudiced  by  the  arrest 
and  acquittal  of  his  attorney,  the  action  of  the 
court  in  this  regard  is  not  ground  for  reversal. 

5.  Rev.  St.  arts.  30*27,3029,  provide  that  the 
omin^  court  shall  at  the  first  term  after  Decem- 
ber 31st  and  June  30th  appoint  jury  commission- 
ers to  select  jurors  to  serve  at  the  term  to  b« 
held  six  months  after  tliat  term  shall  have  end- 
ed. Article  3022  provides  that  the  district  court 
may  apijoint  commissioners  to  select  other  jurors, 
where  jury  commissioners  have  not  been  ap- 
pointed at  the  time  prescribed,  or  fail  to  act,  or 
the  panels  are  set  aside,  or  tne  jury  lists  lost 
HM  that,  under  such  statutes,  defendant  can- 
not demand  that  jury  conunissionera  be  appoint- 
ed to  select  the  jury  by  which  he  is  to  be  tried, 
merely  because  he  believes  the  sheriff  is  preju- 
diced a^nst  Itim. 

6.  Defendant  set  up  as  a  defense  to  a  crim- 
inal prosecution  for  Ub«I  the  truth  of  the  mat- 
ter published  by  him  concerning  the  libelee,  and 
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moved  for  a  contbraance  on  the  gronni  that  a 
witness,  by  whom  lie  expected  to  prove  that  the 
libplant  8  character  was  notoriously  bad,  was 
absent.  Held,  that  the  motion  was  properly 
ovcrnih  d,  in  that,  if  libelee's  character  was  no- 
toriously bad,  defendant  could  secure  any  numr 
ber  of  witnesses  to  that  fact. 

7.  A  cliarge  which  la  erroneous  in  some  par- 
ticulars will  not  operate  to  reverse  a  case,  if, 
talien  as  a  whole,  ft  lays  down  the  law  applica- 
ble to  the  case  correctly. 

Appeal  from  Dallas  couuty  court;  E.G. 
Bowk  11,  Judge. 

Eugene  Juhnson  was  convicted  ut  libel, 
and  api>palB.    Attirnii'd. 

Edwar<la  &  /J/etveff,  for  appellant.  R. 
L.  Beary,  Aust.  Atty.  Gen.,  for  tbe  titate. 

SiMKiNB,  J.  1.  Tlie  appellbnt  was  con- 
victed ofcirculatiuR  a  liliel,  and  was  sen- 
tenced to  SUdayu'  conflneiiient  In  the  coun- 
ty jail,  from  which  lodgment  he  appeals 
to  thia  court. 

Appellant  cumplains  of  tbe  error  of  the 
court  In  overruliDK  his  motion  to  transfer 
this  cause  to  the  district  court  of  Dallas 
on  account  of  the  personal  prejudice  of  the 
county  judge  against  the  defendant.  We 
are  of  the  opinion  tbe  court  did  nut  err  in 
refusing  to  transfer  the  cause  to  the  dis- 
trict court.  Since  the  adoption  of  the  con- 
stitutional amendment,  the  right  to  trans- 
fer on  account  of  tbe  distinaliflcations  of 
the  county  judge  has  ceased.  But,  admit- 
ting the  prejudice  ut  the  trial  judge,  is  the 
defendant  entitled  to  a  reversal  of  tbe 
cause?  It  seems  to  be  the  law  that,  In  the 
absence  of  statutory  provisions,  prejudice 
not  based  on  the  property  Interest  is  not 
al('gal  disqnaliflcntlon.  McCaaley  v.  Well- 
er,  12  Oal.  500;  Cooper  v.  Brewster,  1  Minn. 
94,  (Gil.  73;^  Allen  ▼.  Reilly.  13  Nev.  452. 
In  some  states,  bias  or  prejudice  on  the 
part  of  tbe  judge  is  held,  under  statutory 
provisions,  to  be  a  sufficient  ground  for 
change  of  venue.  McGoon  v.  Little,  7  111. 
42;  Curran  v.  Beach,  20  111.  259;  Goldsby 
V.  State,  ISInd.  147;  Vanderkarr  v.  State, 
61  Ind.  91:  Berner  v.  Frazier,  8  Iowa,  77; 
Turner  v.  Hltchcoclc,  20  Iowa,  810;  Runals 
v.  Brown,  11  Wis.  193;  Ex  parte  Curtis,  3 
Minn.  274,{Gil.  188;)  In  re  Peyton,  12  Kan. 
398.  Bnt  tbe  prejudice  must  be  against  tbe 
person,  and  not  tbe  cause  or  defense  of  a 
party.  Bent  v.  Liewls,  15  Mo.  App.  40.  In 
California,  where  the  statute  allows  a 
change  of  venue  "  where  there  is  reason  to 
believe  an  impartial  trial  cannot  be  had 
therein,"  also  "  when,  from  any  cause,  tbe 
judge  is  disquallfled,"  the  court  say  the 
exhibition  by  a  judge  of  partisan  feeling, 
or  tbe  unnecessary  expression  of  an  opin- 
ion upon  tbe  justice  of  a  controversy, 
though  undecorous  and  improper,  and 
calculated  to  bring  the  administration  of 
Justice  Into  contempt,  is  not  sutticient  to 
authorize  a  change  of  venue."  Its  liability 
to  abuse  has  induced  many  states  to  re- 
fuse to  allow  such  a  disqualification.  The 
earnestness  of  u  judge  In  cutting  off  frivo- 
lous objections,  or  forcing  unwilling  de- 
fendants to  trial,  especially  in  cases  in- 
volving much  feeling,  may  be  easily  mis- 
taken for  personal  prejudice.  Texas  has 
no  such  Judicial  disqualifications,  (article 
5G9,  Code  Crim.  Proc,  declaring  that  no 
judge  shall  sltin  any  case  where  be  may  be 
tlie  party  injured,  or  where  tie  has  been  of 


counsel,  or  where  be  Is  related  by  consan- 
guinity or  affinity  within  the  third  degrte 
to  the  accused  or  Injured  party;)  and  Che 
change  of  venue  Is  limited  to  felony  oises. 
and  does  not  include  the  prejudice  of  the 
judge,  (Code  Crim.  Proc.  arts.  576,»  £.7S.2> 

Bnt  while  It  is  true  tbat  It  may  not  he  a 
disqualification,  yet  sncb  a  motion  as  the 
one  in  the  record,  distinctly  specifying  tbe 
grounds  upon  which  it  is  based,  should  in- 
voke from  the  court  a  very  careful  scrutiny 
of  all  tbe  proceedings,  to  tice  tliat  do  in- 
justice has  been  donetodefendunt'srightH. 

In  examining  the  specific  grounds  upon 
which  tbe  charge  of  prejudice  was  r>r«di- 
cated,  we  And  that  on  tbe  first  trial  of 
this  cause,  the  Jury  having  assessf'd  a  flue 
of  $250  against  defendaut,  the  court,  of  it» 
own  motion,  as  he  stated  from  tlic  bench, 
set  aside  the  verdict,  as  totally  inade- 
quate, and  granted  a  new  trial.  Appellant 
applied  for  a  new  trial,  and  the  trial  judge 
grunted  it.  Tbe  fact  that  be  refused  to- 
grant  It  on  tbe  grounds  set  out  in  appel- 
lant's motion,  but  granted  It  for  a  reason 
satisfactory  to  himself,  does  not  affect  the 
mutter.  If,  however.  It  had  appeared  tbat 
the  remarks  of  tbe  court  were  made  in  the 
presence  of  persons  subsequently  im- 
paneled as  jurors  In  this  cause,  this  case 
would  be  reversed. 

Again,  the  (act  that  tbe  court  iramedi- 
ately  after  setting  aside  tbe  verdict,  raised 
tbe  defendant's  bond  from  $2,000,  wblch 
he  was  unable  to  give,  to  $3,0UU,  tbus  In- 
suring bis  being  detained  in  custody,  can- 
not reverse  this  case.  Defendant  had  » 
sufllcient  remedy  by  habeaa  corpus  to 
reduce  ball. 

Nor   does    the   fact  that   he  compelled 

,  attorney  for  defendant,  to  testify 

on  tbe  first  trial,  and  caused  him  forth- 
with to  be  arrested  for  perjury,  of  wblcb 
he  was  subsequently  acquitted  In  tbe  dis- 
trict; court,  constitute  any  ground  for  a 
reversal  of  this  case.  The  record  does  not 
show  that  the  evidence  sought  by  tbe 
state  from  said  attorney  was  of  a  confi- 
dential nature,  and  it  was  not  proper  tes- 
timony, or  that  defendant's  rights  in  this 
case  were  in  any  way  prejudiced  by  the 
arrest  and  acquittal  of  his  attorney  prior 
to  this  trial. 

2.  Appellant  farther  complains  of  the  er- 
ror of  tbe  court  in  overruUns  bis  motion 


■Code  Crim.  Proc.  art.  576,  pro^des  that  when- 
ever, in  any  case  of  felony,  the  district  judge 
presiding  shall  he  satisfied  that  a  trial  alike  fair 
and  impartial  to  the  accused  and  to  the  state 
cannot,  from  any  cause,  be  had  in  the  county  in 
which  the  case  is  pending,  be  may,  npon  his  own 
motion,  order  a  chan^_  of  venue  to  any  connty 
In  his  own  or  an  adjmning  district,  stating  in  his 
order  the  ground  for  such  change  of  venue. 

'Article  o78  provides  that  a  change  of  venue 
may  be  granted  on  the  written  application  of  the 
defendant,  supported  by  his  own  affidavit  and 
the  affidavit  of  at  least  two  credible  persons, 
residents  of  the  county  where  the  prosecntion  i» 
instituted,  for  either  of  the  following  caoaes.  tbe 
trutii  and  sufficiency  of  which  the  court  shall  de- 
termine: (1)  That  there  exists  in  the  county 
where  the  prosecntion  is  commenced  so  great  a 
prejudice  against  him  that  he  cannot  obitain  a 
fair  and  impartial  trial.  (2)  That  there  is  a  dan- 
gerous combination  against  him,  instigated  by 
influential  persons,  by  reason  of  wliich  bt  esn- 
not  expect  a  fair  tiiaL 
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tu  appoiut  jury  commisBioners  to  aelent 
the  jury  by  which  he  was  to  lie  tried.  We 
are  aware  of  do  Htatute  of  ttaiu  state  that 
gives  every'  Inilivldual  a  riRhtto  have  Jury 
CommlasloaerM  appointed  fur  hht- Individ- 
nal  benefit,  although  he  may  believe  the 
sheriff  la  prejudiced  asalnst  hiiu.  The 
statute  requires  Jury  commissiouers  to 
be  Appointed  by  the  county  court,  at  the 
first  term  after  December  31st  and  June 
30tb,  to  eekc-t  Jurors  to  serve  at  the  terms 
to  be  held  six  months  after  that  term  shall 
haveeuded.  Rev. St. arts. 3U27. 3029.  And  it 
is  only  where  tbe  Jury  commissiouers  are 
not  appointed,  or  fail  to  act,  or  the  panels 
are  set  aside,  or  the  jury  lists  lost,  that 
the  court  may  appoiut  commissioners  to 
select  other  Jurors.  Rev.St.  art.  3022.  Ills 
not  shown  that  any  of  these  contingencies 
had  occorred.  it  seems  that  tbe  demand 
tor  a  Jury  commission  was  predicated  en- 
tirely on  thepresumed  prejudiceun  the  part 
of  thesherlff  and  his  deputies  against  appel- 
lant, ir  t<ucb  prejudiceexlsted,  it  could  not 
have  conferred  a  rii^iht  on  appellant  to 
have  demanded  a  jury  commission. 

3.  Appellant  complains  that  tbe  court 
erred  in  overrnlInK  his  motion  for  contin- 
nance,  which  wait  made  on  account  of  the 
absence  o(  a  certain  witness,  by  whom  he 
expected  toprovetbetruthof  the  libel,  and 
that  Perry  was  a  terror  to  houses  of 
prostitution.  The  correctness  of  the  rul- 
ing of  tbe  court  is  to  be  tested  by  the  libel- 
ous matter  set  out  in  the  indictment.  If 
the  libel,  as  charged,  does  not  come  with- 
in one  of  the  classes  in  which  tbe  statute 
permits  tbe  truth  of  the  libel  to  beproven, 
then  the  defendant  had  no  right  to  a  con- 
tinnance.  The  only  ground  upon  which 
appelbint  can  claim  the  right  to  prove  the 
truth  of  the  libel  is  tha  tit  charges  Owen  L. 
Parry  to  be  a  person  of  notoriously  bad 
character.  Pen.  Code,  art.  642,  g  3.  A 
careful  examination  of  tbe llbelsbows that 
Bucb  is  not  the  fact.  On  the  contrary,  it 
purports  to  be  an  expose  of  an  evil  life, 
then  unknown  to  the  public,  but  which 
the  libelant  proposes  to  fully  ventilate  for 
the  good  of  society.  Appellant  sought 
a  continuance  on  acconnt  of  one  wltnens. 
It  certainly  seems  that,  if  libelee's  charac- 
ter was  notoriously  bad,  appellant  would 
bave  no  dlfflculty  In  securing  any  number 
of  witnemee  to  that  fart.  We  do  not' 
think,  therefore,  tbe  court  erred  in  over- 
ruling ttie  motion. 

4.  Nor  do  we  thinic  that  tlie  court  erred 
in  ruling  out  tbe  testimony  of  £ssie  Wat- 
kins  as  to  tbe  suits  brought  by  her  against 
Parry.  Tbey  form  no  part,  whatever,  in 
that  case,  and  could  serve  no  purpose  in 
explaining  or  Justifylug  tbe  libel  upon 
whicb  the  information  Is  based.  For  tbe 
same  reason,  that  she  did  or  did  not  com- 
promise her  suits  is  in  no  way  material  to 
tbe  present  inquiry, nortbe  prootthatsaid 
Parry  was  a  terror  to  houses  of  prostitu- 
tion. There  Is  no  such  charge  in  the  pres- 
ent libel.  We  do  not  think  the  errors  as- 
signed in  tbe  fourth  bill  of  exceptions  are 
well  taken. 

5.  Appellant  complains  that  be  was  in- 
jured by  tbe  charge  of  the  court,  and  that 
It  was  erroneous  in  many  particulars. 
While  tbe  charge  is  Incorrect  in  t<everal 
particulars,  yet,  so  far  as  the  law  of  tbki 


charRcter  of  libel  !■  eoncsrned,  it  Is  cor- 
rectly laid  down. 

Tliere  are  nootlier  reversible  errors,  and 
tne  judgment  is  a  lirmed.  Judges  all  pres- 
ent and  concurring. 


ABR4M  T.  STATB. 

(Court  ctf  Criminal  Appeals  of  Texas,    Jaa.  18, 

1S'J3.) 

DlSQUAUriCATION  OP  Jui>a8  — VlLIDITT  OF  JuDO- 

MBNT— Review  on  APeEAL. 

1.  Under  Const,  art.  B,  i  11,  and  Code  Crim. 
Proc.  nrt.  5l>0,  proviiliuc  that  no  jiiilse  shall  sit  in 
any  case  where  he  siiail  have  been  counsel, 
whiTe  a  judge  has  acted  as  counsel  at  a  prior 
hearing  in  the  case,  tbe  judgment  ia  void,  even 
thoagh  such  jndge  presides  with  the  consent  of 
both  parties. 

2.  Where  the  issue  on  an  appeal  in  a  crim- 
inal case  is  the  competency  of  the  judge  whi 
presided  at  the  trial,  the  judge  being  alleged  tc 
be  incompetent  from  the  fact  that  he  had  acted 
as  counsel  at  a  prior  hearing  in  the  case,  a  state- 
ment by  tbe  judge  as  to  his  connection  with  the 
case  at  the  prior  hearing,  un8npportP<l  by  oath, 
will  not  be  considered.  Slaven  v.  Wheeler,  6» 
Tex.  23,  followed. 

Appeal  from  district  court.  Freestone 
county;  B.  S.  Garijner,  Judge. 

Indictment  against  Plnls  Abram.  From 
a  conviction,  defendant  appeals.  Ue- 
versed. 

O.  C.  Klrven,  for  appellant.  R.  L.  Heary, 
Asst.  Atty.  Gen.,  for  tbe  State. 

Dayidso.n,  J.  As  presented  by  tbe  rec- 
ord, we  think  this  appeal  should  be  dis- 
posed of  upon  tbe  issue  of  tbe  disqualifica- 
tion of  the  special  presiding  Judge,  Hon. 

B.  S.  Qaro.nbu.  In  support  of  this  issue 
defendant  filed  affidavits  of  several  par- 
ties, by  which  It  is  shown  tbat  the  judge,  a» 
an  attorney,  at  tbe  September  term,  18S9, 
thereof,  wrote  and  presented  to  tbe  court, 
in  behalf  of  defendant,  an  application  for 
a  continuance;  tbat  on  more  than  one  oc- 
casion he  bad  consulted  with  defendant 
and  the  witnesses  in  reference  to  tbe  de- 
tails of  the  testimony  in  the  case,  as  well 
as  with  interested  parties,  in  relation  to 
securing  a  fee  for  bis  employment  as  as- 
sociate counsel  for  tbe  defense;  that  de- 
fendant, bis  friends,  and  the  witnesses  re- 
garded him  as  an  attorney  in  tlie  case.  O. 

C.  Kirven,  defendant's  counsel.  In  his  affi- 
davit, in  substance,  stated  that,  being 
■ick,  and  unable  to  attend  to  the  case  at 
tbe  said  Seiitember  term  of  the  court,  bfr 
'called  npon  bis  friend,  B.  S.  Qardner,  and 
obtained  his  services  and  assistance  in 
preparing  and  presenting  an  application 
(or  a  continuance  of  this  cause  at  said 
term;  that  be  advised  and  consulted  with 
said  Qardner  as  to  all  the  facts,  and  had 
defendant's  witnesses  to  detail  tbeir  evi- 
dence tosaid  Uardner,  and  promised  Gard- 
ner that  defendant  and  his  friends  would 
secure  him  a  fee  to  assist  in  the  defense; 
*  *  *  that  be  bad  consulted  with  and 
talked  to  Gardner  more  than  once  or 
twice  as  to  tbe  fHcts  and  points  In  the- 
case;  and,  if  the  defendant  and  bis  friends 
had  secured  the  proposed  fee,  as  they 
promised,  he  would  have  remained  in  the 
case,  and  continued  as  counsel  for  defeud- 
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ant  with  affiant. "  OontrovertlnK  these 
affldavita,  the  county  attorney  filed  his 
aOidavIt,  by  which  It  la  aliown  that  de- 
fendant's counsel,  KIrven,  first  proposed 
to  state's  counsel  the  propriety  of  select- 
inK  said  Gardner  as  special  judge;  that 
his  disqualiflcatlou  was  suKgeated  tor  the 
retisona  stated  at  the  time;  that  said  KIr- 
ven insisted  that  said  disqualification  did 
nut  exlet;  that  he  had  never  act-ed  as 
counsel  in  thecase.and  Gardnerconcurred 
in  the  same  statement;  that,  after  the 
state  announced  ready  for  trial,  Klrveu 
for  the  first  time  suKgpsted  Gardner's  Ui- 
cupacity,  after  having  informed  aHtant  on 
the  same  murnInK  that  he  would  not 
raise  such  questiou.  In  explunation  of  de- 
fendant's bill  of  exceptions,  the  judge 
states:  "The court  has  no  recollection  of 
having  talked  with  any  one  about  the 
case,  except  at  the  time  when  the  court 
wrote  the  application  for  a  continuance, 
which  was  not  In  the  attitude  of  coiinael, 
but  simply  acting  for  counsel  tor  defend- 
ant; nor  did  he  expect  employment,  or 
advise  in  the  case.  B.  8.  Oardnbr,  Special 
Judge."  The  above  statement  of  the  judge 
cannot  be  considered  as  evidence  upon  the 
Issue  ot  his  competency  to  sit  in  the  case, 
and  must  be  excluded  from  conslderatiou 
in  passing  upon  that  question.  In  a  sim- 
ilar case,  decided  by  the  <-omml88ion  of  ap- 
peals, and  approved  by  our  supreme 
coart.  Judge  Watts  said:  "An  issue  as 
to  the  disqunllflcatlon  of  the  judge  mtiy  be 
made,  and,  when  made.  Is  to  be  deter- 
mined by  the  judge  upon  the  evidence  ad- 
-duced  before  him  by  the  parties;  and, 
when  this  decision  in  that  respect  Is 
'brought  ap  for  review,  the  evidence  upon 
which  the  decision  was  made  should  be 
Incorporated  in  the  statement  of  tacts,  for 
the  Inspection  of  the  revising  court.  The 
mere  statement  of  the  judge  as  to  his  pre- 
vious professional  connectiou  with  the 
matter  in  dispute,  not  made  under  the 
sanctions  of  an  oath,  as  a  witness,  ought 
not  to  bo  considered  as  evidence,  unless 
that  requisite  had  been  waived  by  the  par- 
ties. Talcing  the  written  statement  made 
ijy  the  judge  as  explanatory  of  the  excep- 
tions taken  to  his  ruling.  It  does  not  oc- 
cur to  us  that  it  ought  to  beconsidered  as 
♦videnne  of  facts  declared."  Slaven  v. 
Wheeler,  68  Tex.  28.  In  a  criminal  case 
"the  state  may  take  issue  with  the  de- 
fendaut  upon  the  truth  of  the  causes  set 
forth  in  the  motion  for  a  new  trial,  and  In 
such  case  the  Judge  shall  bear  evidence,  by 
affidavit  or  otherwise,  and  determine  the 
Jssne."  Code  Crim.  Proc.  art.  781.  In  this 
case  the  evidence  was  heard  by  affidavits, 
and  not  otherwise.  This  was  proper  un- 
derthe  statute.  The  affidavit  of  theconnty 
attorney  does  not  deny  the  testimony  set 
out  In  the  supporting  affidavits,  except 
In  so  far  as  be  sets  forth  Klrven's  original 
-denial  of  the  disqualification  of  Judge 
-Oarhnrr.  Our  conclusion  Is  that  the  spe- 
«Ial  judge  was  disqualified  from  sitting  in 
the  case.  The  fact  that  counsel  for  defend- 
ant first  proposed  to  try  the  case  before 
«nch  judge,  and  the  further  agreement  not 
to  raise  the  question  of  bis  competency, 
did  not  legally  capacitate  him  to  sit  in  the 
-ease.  "The  consent  ot  parties  could  not 
remove  hia  Incapacity,  or  restore  bla  com- 


petency against  the  prohibitions  of  the 
Inw,  which  were  designed  not  merely  for 
the  protection  of  the  party  to  the  suit,  but 
for  the  general  interest  of  justice. "  Cham- 
bers v.  Bodges,  23  Tex.  112;  Gains  v.Barr, 
60  Tex.  676.  Newcome  v.  Light.  58  Tex.  141 : 
Where  the  relation  of  attorney  and  client 
has  been  created,  or  once  had  an  exist- 
ence, in  regard  to  the  communications 
then  made,  or  the  matter  advised  about. 
It  continues  lorever  as  to  those  matters, 
and  cannot  be  changed  by  consent.  Plack 
V.  Neill,  26  Tex.  273.  At  common  law  it 
was  not  a  ground  ot  objection  that  the 
judge  had  been  of  counael  in  the  cause.  By 
constitutional  prohibition  and  statutorj' 
enactment  that  rule  of  the  common  law 
has  been  changed  in  this  state.  In  suet 
cases  the  judge  is  disqualified  from  sitting, 
and  hiri  acts  involving  the  exercise  uf  ju- 
dicial (Itscretion  are  cornm  Bonjodice  and 
void.  Because  counsel  for  appellant  sug- 
geated  Gardner  tor  special  judge,  and 
agreed  that  he  would  not  take  advantage 
of  his  disqualification,  if  such  should  be 
the  case,  would  not  after  the  rule,  al- 
though it  should  wrongfully  Inure  to  the 
benefit  of  the  defendant.  The  reasons 
upon  which  the  constitutional  prohibition 
is  founded  being  the  protection  of  the 
purity  of  the  judiciary,  the  higher  interest 
of  society  and  Inherent  duty  of  the  state 
to  secure  the  administration  ot  justice 
with  Impartial  hands  through  unbiased 
judges,  the  rule  will  not  be  nltered  or  ab- 
rogated  though  the  accused  should  take 
advantage  ot  bis  own  wrong.  Tbe  judg- 
ment of  tbe  court  in  such  a  case  would  be 
null  and  void.  Newcome  v.  Light,  58  Tex. 
141;  Gains  v.  Barr,  60  Tex.  6T6;  Chambers 
V.  Hodges,  23  Tex.  104;  Hlbhard  v.  Odell, 
16  Wis.  63.5;  Hall  v.  Thayer,  105  Mass.  219; 
Moses  V.  .lullan,  45  N.  H.  52;  Foot  v.  Mor- 
gan, 1  Hill,  654;  Converse  v.  McArthur,  17 
Barb.  410;  Edwards  v.  Russell,  21  Wend. 
68.  In  Oakley  v.  Aspin wall,  3  N.  Y.  547,  the 
court  of  appeals  said :  "It  Is  ot  great  Im- 
portance that  the  court  should  be  free 
from  reproach  or  the  suspicion  of  unfair- 
ness. The  party  may  be  interested  only 
that  his  particular  suit  should  be  justly 
determined;  butthestate — the  community 
—is  concerned  not  only  for  that,  but  that 
the  judiciary  shall  CTijoy  an  elevated  rank 
in  the  estimation  of  mankind.  The  party 
who  desires  it  might  be  permitted  to  take 
tbe  hazard  of  a  biased  decision  if  he  alone 
were  to  sutler  for  his  folly,  but  the  state 
cannot  indorse  the  scandal  and  reproach 
which  would  be  visited  upon  the  judiciary 
in  consequence.  Although  the  party  con- 
sent, he  will  invariably  murmur  If  be  do 
not  gain  his  case;  and  the  very  man  who 
induced  the  judge  to  act,  when  he  ahoold 
have  foreborne,  will  be  the  first  to  arraign 
his  decision  as  biased  or  unjust. "  This  de- 
cision was  approved  in  Estate  of  White, 
87  Cal.  190.  See,  also,  Newcome  T.  Ijli:bt, 
58  Tex.  141.  A  judgment  rendered  by  a 
court  presided  over  by  a  disqualified 
judge  Is  a  nullity,  and  the  case  wonid 
remain  "undisposed  ot,  as  completely 
as  if  the  judge  bad  not  been  present 
at  the  court."  Newcome  v.  Light,  58 
Tex.  141;  Chambers  v.  Hodges,  23  Tex. 
104;  Gains  v.  Barr,  60  Tex.  676;  Lacy  v. 
Barrett,  75  Mo.  469;  Frevert  v.  Swift,  !• 
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Nev.  400,  18  Pac.  Bep.  6;  People  v.  De  la 
Guerra.24  Cal.  78;  Estate  of  White.  87  Cal. 
190;  Hall  V. Thayer, lUoMa8B. 219;  Converse 
V.  McArthur.  17  Barb.  410.  411:  Schoon- 
maker  v.  Clearwater,  41  Barb.  200;  Reams 
V.  Kearne,  5  Cold.  217:  State  ▼.  Castle- 
berry.  28  Ala.  83;  Ocbos  t.  Sheldon.  12  Fla. 
188.  The  trial  was  a  nullity,  tbe  judg- 
ment void,  and  tbe  cause  stands  upon  tlie 
docket  of  the  district  court  as  if  the  pro- 
ceedinKS  complained  of  in  tbe  record  bad 
uot  occarred.  The  judgment  is  reversed, 
and  the  cause  is  remanded  for  trial. 
Judges  all  premnt  and  concurring. 


AlSTBOP  V.  Statb. 
(.Count  vtf  Criminal  AmaeaX»  of  Tant.   Jan.  18, 

CBii(i!r.u.  Law— Appeai.— RbvemaI/— OwBCTioss 
TO  JoROR— Review. 

1.  On  a  motion  to  reverse  a  Jndgment  of 
coDvictioD  because  of  failure  to  secure  a  state- 
ment of  the  facts  adduced  at  the  trial,  it  ap- 
peared that  the  conviction  was  had  on  Novem- 
ber 12th;  that,  a  motion  for  a  new  trial  having 
been  overruled,  defendant  entered  a  notice  of 
appeal  on  November  23d;  that  although  a  rule 
of  practice  under  Rev.  St.  art.  1377.  required  all 
statements  of  facts  on  appeal  to  be  presented 
to  opposing  counsel  for  his  Inspection  and  agree- 
ment, and  filed  during  term  time,  defendant  did 
not  present  snrh  statement  to  the  prosecuting 
attorney  until  December  10th,  the  day  of  the 
adjournment  of  the  court,  and  too  late  for  his 
inspection  and  agreement  during  term  time; 
and  that  no  order  was  obtained  authorizing  the 
filing  of  tbe  statement  after  adjournment,  under 
Rev.  St.  art.  1379.  EM  that,  no  diligence  being 
shown  by  defendant  to  procure  the  statement 
of  facts,  an  appellate  court  will  not  reverse  the 
Jndgment.  ... 

2.  An  objection,  that  a  Jnror  in  a  criminal 
case  was  permitted  to  sit  at  the  trial,  over  de- 
fendant's objection  and  challenge,  will  not  b« 
considered  on  appeal  when  the  record  does  not 
state  the  grounds  of  objection,  and  the  causes  of 
the  challenge. 

3.  An  objection  that  the  evidence  was  in> 
sufficient  to  support  a  conviction  will  not  be  con- 
sidered on  appeal  when  the  record  does  not  con- 
tain the  evidence  adduced  at  the  trial. 

Appeal  from  district  conrt,  Dallas  conn- 
ty:  R.  E.  BuKKE,  JudgK. 

Frank  Alstrop  was  convicted  of  murder 
In  tbe  second  degree,  and  appeals.  Af- 
firmed. 

R.  It.  Beary,  Asst.  Atty.  Oen.,  tor  tbe 
State. 

Davidson,  J.  Appellant  was  ronvicted 
of  murder  in  the  second  degree,  and  his 
pnnishmeut  assessed  at  conflnementin  the 
penitentiary  for  a  term  of  15  years.  Tbe 
conviction  occurred  on  November  12, 1893, 
motion  (or  new  trial  overruled  on  tbe  21st 
of  tbe  same  month,  and  notice  of  appeal 
thereupon  entered.  The  court  adjoomed 
for  the  term  on  December  lOtb  thereafter. 
Under  a  rule  of  tbe  court,  Monday  of  each 
week  was  set  apart  (or  hearing  and  dis- 
posing o(  tbe  motion  docket.  It  was  a 
rule  of  practice  In  the  trial  court,  and  so 
understood  b.v  defendant  and  counsel, 
that  statements  o(  fact  in  appealed  cases 
were  required  to  be  prepared  and  filed  dar- 
ing term  time,  and  that  time  woaldnot  be 
«>Iowed  after  adjournment  of  tbe  term  (or 


that  purpose,  except  in  cases  tried  so  late 
in  the  term  tliat  such  rule  could  not  rea-, 
Bonably  be  complied  with.  In  this  case 
defendant  presented  no  statement  of  facts 
to  tbe  judge,  and  tbereU  theretore  none  in 
the  record.  Nineteen  days  after  his  mo- 
tion (or  a  new  trial  was  overrnled  and 
notice  of  appeal  entered,  and  on  the  day 
of  adjournment,  his  attorney  preseuled  to 
opposing  counsel  a  document  prepared  by 
himself,  purporting  to  be  a  statement  of 
the  facts  adduced  on  the  trial,  for  bis  in- 
spection and  agreement.  It  is  shown 
that  tbis  occurred  too  late  to  admit  of 
such  Inspection  and  agreement  during  the 
term  of  conrt.  Defendant  now  seeks  a  re- 
versal of  the  jndgment  because  of  bis  fail, 
nre  to  secnrea  statement  of  the  facts.  The 
reasons  assigned  are— First,  the  defendant 
expected  his  friends  to  raise  the  necessary 
funds  to  secure  the  testimony  from  the 
stenographer  who  took  down  sameon  the 
trial;  and,  secondly,  because  tbe  court 
failed  to  postpone  adjournment  a  suffi- 
cient length  of  time  to  eL  able  defendant  to 
secure  the  necessary  agreement  of  oppos- 
ing counsel. 

The  statement  was  tendered  opposing 
counsel  the  day  the  court  expired  by  law. 
No  order  was  sought  or  obtained  anthor- 
Ising  the  filing  of  tbestatementsulMequent 
to  adjournment.  The  recor  shows  no 
diligence  whatever,  under  the  facts  stated 
in  tbe  affidavits.  On  the  contrary,  it  Is 
manifest  that  there  was  none  used.  Will- 
son,  Crim.  St.  S§  2660-2562;  Bev.  Ht. 
art.  1877  et  seq. ;'  George  v.  State,  26  Tex. 
App.  229,  8  S.  W.  Bep.  26;  Spencer  v. 
State,  2S  Tex.  App.  6K6,  8  8.  W.  Rep-  MS; 
Farris  v.  Stale,  26  Tex.  App.  105, 9  S.  W. 
Bep.  487. 

2.  Defendant  exhausted  his  peremptory 
challenges  on  the  juror  Sneed  after  bis  ob- 
jection to  the  juror  for  cause  bad  been 
overrnled.  It  is  contended  that  an  objec- 
tionable juror  was  then  permitted  (o  sit 
on  the  trial  of  the  cause,  over  bis  objection 
and  challenge.  The  gronads  of  objection 
and  causes  for  challenge  are  not  stated. 
"An  objectionable  juror,  in  tbe  sense  in 
which  the  term  is  used  In  this  connection, 
means  one  against  whom  such  causes  for 
challenge  exist  as  would  likely  affect  his 
competency  or  his  impartiality  in  the  trial. 
Without  some  such  showing,  it  is  idle 
simply  to  say  that  a  juror  is  objection- 
able." Hudson  V.  State,  28  Tex.  App.  828, 
18  S.  W.  Bep.  »8K;  Rippey  v.  State,  29  Tex. 
App.  87, 14  S.  W.  Rep.  44A. 

The  remaining  question  arises  out  of  the 
evidence,  iu  regard  to  its  alleged  Insuffi- 
ciency to  support  the  conviction,  and  tbe 
supposed  defects  in  tbe  charge  of  tbe  conrt 
in  its  application  of  tlielaw  to  tbe  tesil- 
mony  adduced  on  tbe  trial.  Inasmuch  as 
tbe  evidence  is  not  before  us,  these  ques- 

"Rev.  St.  art  1377,  provides  that  "after  the 
trial  of  any  cause  either  party  may  make  out  a 
written  statement  of  the  facts  given  in  evidence 
on  the  trial,  and  submit  tbe  same  to  the  opposite 
party  for  inspection;  and,  if  the  parties  a^n'c.e 
upon  such  statement,  *  *  *  the  same  shall 
be  filed  during  the  term."  Article  1379  provides 
that  "the  court  may,  by  an  order  entered  upon 
the  record  during  the  term,  authorize  the  state- 
ment of  facts  to  be  made  up  and  filed  in  vaca- 
tion.   •    •    •" 
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tlona  will  not  be  dtacnsned.    TheJudKment 
,  is  affirmed.    JadgeM  all  present  and  con- 
cnrring. 


Galveston,  H.  &  S.  A.  Rt.  Co.v.  Coopkr. 

(Court  (tf  Civil  Appeals  aj  Texas.    Jan.  12, 
1898.) 

Damages— Eyidbncb  —  Moktautt  Tablbs— Cab- 
RtEKS  or  Fassenoeks — Appeal. 

1.  Plaintiff,  a  passenger  on  defendant's 
train,  alighted  at  a  flap  station,  and,  while  at- 
tempting to  get  on  again,  was  rnn  over,  the  in- 
juries he  sustained  permanently  disiibling  him 
from  pursuing  his  usual  occupation.  Held,  that 
evidence  of  what  plaintiff's  occupation  was,  the 
amount  of  his  annual  earnings  at  that  occupa- 
tion, bis  age,  and  a  calculation  according  to  the 
mortality  tables  of  how  much  longer  he  would 
probably  live,  was  properly  admitted,  in  order 
to  enable  the  jury  to  estimate  the  damages 
sought  to  be  recovered  for  the  injury. 

2.  The  court  instructed  the  jury  that  they 
might  consider  the  evidence  as  to  plaintifTs  age, 
probable  expectancy  of  life  and  earnings,  to- 
gether with  all  the  other  evidence.  In  estimating 
plaintiff's  loss.  If  any,  from  diminished  earn- 
ings since  the  injury,  and  loss  of  earning  pow- 
er, but  that  they  must  not  understand  that  they 
can  fix  a  basis  of  computation  without  regard 
to  plaintiff's  capacity,  if  any,  to  earn  money 
since  the  injnries  and  in  the  future,  nor  sboidd 
such  facts  be  considered  otherwise  than  as  cir- 
cumstances to  be  weighed  with  all  the  evidence 
in  arriving  at  a  fair  pecuniary  compensation  for 
loss  to  plaintiff,  if  any,  from  the  injuries  receiv- 
ed. Held,  that  such  Instruction  was  correct,  as 
properly  limiting  the  effect  of  the  evidence 
touching  plaintiff  8  age  and  probable  expectancy 
of  life. 

8.  It  is  not  error  to  refuse  an  instruction 
informing  the  jury  as  to  the  natur«  of  the  con- 
tract of  carriage  with  plaintiff,  and  the  effect 
on  Ids  right  to  recover  of  his  having  gotten  off  at 
an  intermediate  station,  where  such  instruction 
admits  the  obligation  of  defendant  to  the  same 
degree  of  care  as  is  set  forth  in  the  charge  given 
by  the  court  of  its  own  motion,  and  where  the 
case  depends  on  the  fact  as  to  whether  defend- 
ant's servants  used  due  care  in  starting  the 
train. 

4.  Where  It  appears  that  the  place  at  which 
plaintiff  was  Injured  was  a  passenger  depot, 
though  a  flag  station  and  watering  place,  an  In- 
struction requested  by  defendant,  'that  a  high- 
er degree  of  core  is  required  of  trainmen  at  a 
passenger  depot  than  at  stopping  places  for  wa- 
ter only,"  is  properly  refused. 

6.  An  Instruction  that  "it  is  not  negligence 
in  itself  to  start  a  train  from  a  passenger  dei>ot 
without  ringing  a  bell  or  blowing  a  whistle,  op 
saying  'All  aboard,' "  is  properly  qualified  by 
the  further  statement  that  the  law  does  not  un- 
dertake to  declare  what  act  or  omission  amounts 
to  nefd'Sence,  but  it  is  for  the  jury  to  say  from 
a  consideration  of  all  the  evidence  whether  a 
given  act  or  omission  amounts  to  negligence. 

H.  An  assignment  of  error  setting  forth  that 
"the  court  should  have  granted  a  new  trial,  be- 
cause the  verdict  of  the  jury  is  contrary  to  the 
preponderance  of  the  evidence  upon  every  issue 
submitted  to  the  court,  and  to  the  law  as  ap- 
plied to  the  issues  by  the  court,"  is  too  generid, 
and  fannot  be  considered. 

7.  Plaintiff,  a  man  4C  years  old,  was  before 
the  injury  engaged  in  stock  raising,  and  made 
about  $1,500  annually.  As  the  result  of  the  in- 
Jury  be  was  confined  to  his  bed  for  over  two 
months,  and  paid  out  $1,040  for  medical  attend- 
ance, nurses,  board,  etc.  His  business  was 
broken  up,  and  his  capacity  to  earn  money 
thereat  almost  totally  impaired.  According  to 
a  calculation  by  the  mortality  tables  he  would 
live  about  2.3  years  lunpor.  Held,  that  a  ver- 
dict of  $16,000  was  not  excessive. 


Appeal  from  district  court.  Ft.  Bend 
county;  Presley  K.  Ewiso,  Special 
Judftre. 

Action  by  J.  C.  Cooper  against  the  Gal- 
veston, Harrlstinrg  &  San  Antonio  Rail- 
way Company  to  recover  Tor  lujnriea 
faoaed  by  dofendant's  allfged  negligence. 
Judgment  tor  plaintltT.  Defendant  ap- 
penls.     Affirmed. 

Penreson  A  Ballowe,  for  appellant. 
Gn-shHW  <ft  Jones  and  Mitchell  <f  Mttcbell, 
tor  appellee. 

Garrett,  C.  J.  Action  to  recover  dam- 
ages tor  personal  Injuries,  bruoglu  by  the 
appellee  in  the  district  court  of  Ft.  Bend 
county  against  the  appellant.  This  is  the 
second  appeal.  The  first  will  be  found  re- 
ported In  70  Tex.  67,  ^ S.  IV.  Rep.  68.  Plain- 
tiff allrged  that  he  received  the  lujarles  on 
May  9,  1885,  while  a  paijseugur  on  defend- 
ant's line  of  railroad  going  from  K'-^n- 
berg  to  Alley  ton.  at  Raudon,anlnteriued<- 
ate  station,  where  he  bad  got  off  the  cars 
onto  the  platform  to  deliver  a  message 
with  which  he  was  charged  to  some  one 
there;  that  while  be  was  attempting  to 
get  aboard  of  the  train  again  be  was 
thrown  down  by  reason  of  the  negligence 
of  defendant's  servants  who  were  oper- 
ating the  train,  in  suddenly  and  violently 
starting  the  train  without  the  usual  sig- 
nals, and  his  left  foot  and  ankle  were  so 
crashed  and  broken  that  It  became  neces- 
sary to  have  his  leg  amputated  below  the 
knee.  He  also  alleged  that  prior  to  the 
Injuries  he  was  engaged  In  the  baslneas 
and  occupation  of  a  stockman,  by  wblcb 
beearne'i  thesum  of  91.000  annually:  that 
in  consequence  ol  his  Iniuries  he  had  been 
crlopled  for  life,  and  wholly  disabled  from 
ever  pursuing  bis  occupation,  which  was 
the  only  busluess  for  which  he  was  quali- 
fied :  that  he  was  46  yearn  of  age,  and  In 
good  health,  and  would  probably  live  25 
years  longer.  Defendant  demurred  to  so 
much  of  the  petition  as  set  up  plaintiff's 
"  worldly  condition,"  and  the  probability 
of  hla  lite  and  bis  aonnal  earnings,  ajid  al- 
so answered  by  a  general  denial  and  plea 
of  contributory  negligence.  On  tbe  trial 
the  demurrer  was  overruled  by  the  court, 
and  the  case  went  to  a  jury,  which  re- 
turned a  verdict  In  favor  of  the  plalntifffor 
f  15,000,  and  Judgment  was  rendersd  ac- 
cordingly. Several  asslg^nments  of  error 
complain  of  the  action  of  tbe  coort  In 
overroliag  the  demurrer.and  lu  admitting 
evidence  and  charging  the  Jury  with  refer- 
ence to  the  expectancy  of  life  and  the  eam- 
Ingd  of  plaintiff,  because  death  had  not 
ensued  from  the  injury,  nor  bad  the  earn- 
ing capacity  of  the  plaintiff  been  entirely 
destroyed.  It  is  also  contended  that  there 
is  errur  in  the  giving  and  refnsai  of  charges 
with  respect  to  the  degree  of  care  exacted 
of  the  defendant  towards  the  plaintiff, 
and  that  the  damages  awarded  are  gross- 
ly exceHslve. 

We  find  the  facts  to  be:  (1)  At  uight 
on  May  9, 1885.  the  plaintiff,  J.  C.  Cooper, 
on  his  return  from  the  town  of  Wharton, 
where  he  had  been  attending  court,  to  his 
home  near  Alleyton,  Colorado  county, 
purchased  a  ticket  from  the  defendant 
company  at  Rosenberg,  on  tbe  line  of  de- 
fendant's railway,  tor  passage  over  said 
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railway  from  Rooenberg  to  Alley  ton,  go- 
lag  weHt,  and  entered  the  cam  tor  the  pur- 
pose of  going  to  AlleytoD.  (2)  Plaintiff 
had  been  charged  by  Home  one  wltl)  a 
mesaage  to  be  delivered  to  Tom  Junes, 
who  was  camped  with  his  crowd  of  cow 
-drirers  at  Kandon,  which  was  au  inter- 
mediate station  between  Rosenberg  and 
Alley  ton,  aboat  seven  miles  west  uf  Rosen- 
berg. When  the  train  reached  Randon  it 
stopped  in  a  posUion  so  as  to  leave  the 
last  two  cars  ol  the  train  alongside  of  the 
depot  platform.  Plaintiff  was  in  the  next 
to  the  lust  car,  nad,  aa  soon  as  the  train 
stopped,  be  got  oB  the  rear  end  of  the  car 
onto  the  platf<irm,  and  stood  near  the  car 
steps,  and  called  for  Joues,  and  delivered 
the  message  for  him  to  some  one  in  the 
crowd,  who  bad  answered  that  .loneswas 
asleep.  Plaintiff  turned  to  get  back  on 
the  train,  which  was  standing  still,  and 
just  as  he  leaned  forward  and  seized  one 
of  the  iron  rails,  put  on  the  cosch  for  the 
purpose  of  assisting  passengers  to  board 
the  train,  with  his  right  hand,  and  was  in 
the  act  of  seizing  the  other  rail  with  his 
left  hand,  the  train  started  without  any 
warning,  and  plaintiff  was  thrown  down 
tinder  the  train,  and  the  wheels  of  the 
cars  ran  over  his  foot  and  nnkle.craKhlng 
the  same  so  that  the  foot  had  to  be  ampu- 
tated below  the  knee.  (3)  PlaintlB  testi- 
fied that  the  train  was  saddenly  and  vio- 
lently started,  thereby  suddenly  and  vio- 
lently jerking  him  down,  and  under  the 
train,  about  three  or  four  feet  east  from 
the  went  end  of  the  platform,  and  between 
tbe  train  and  the  platform,  and  that  no 
notice  whatever  was  given  that  the  train 
was  about  to  start  before  it  was  started ; 
neither  was  the  engine  bell  rung,  nor  tbe 
whistle  blown,  nor  did  the  conductor  say, 
"All  aboard."  If  notice  had  been  given, 
plaintiff  would  have  bad  plenty  of  time  to 
get  back  on  tbe  train  in  safety.  Wit- 
nesses for  the  defendant  testified  that  the 
train  was  not  started  with  a  sudden  jerk, 
because  Miller  couplinKs  were  used,  and 
when  they  are  used  the  train  does  not 
start  with  a  jerk.  They  testified  to  their 
belief  that  notice  of  start  was  given,  but 
could  not  say  so  positively.  We  find  that 
the  train  was  started  quickly  and  wltboDt 
warninK.  (4)  At  the  time  of  the  accident, 
Raudon  was  a  flag  station  on  the  defend- 
ant's line  of  railway.  A  flag  station  is  a 
station  at  which  the  trains  of  tbe  defend- 
ant are  not  stopped  unless  there  Is  some 
one  on  the  train  who  desires  to  get  off  at 
the  station,  or  the  train  is  flagged  by 
some  one  at  the  station  desiring  to  get  on. 
It  is  not  the  custom  to  stop  unless  the 
train  has  been  flagged,  or  there  is  some 
one  aboard  to  be  put  off  there.  At  the 
time  of  the  accident  there  was  at  Randon 
a  depot,  platform,  and  waiting  room, also 
a  section  house,  stock  pens,  and  a  water 
tank,  but  no  agent  or  telegraph  operator. 
The  stop  made  on  the  night  of  the  acci- 
dent at  Randon  was  for  water.  The  train 
had  not  been  signaled  for  any  one  to  get 
on,  and  there  was  no  passenger  to  get  oH. 
Defendant's  employes  who  were  operating 
the  train  did  not  know  that  plaintiff  had 
got  off.  When  the  train  drew  near  to  the 
ktatioD  the  engine  whistled.  Plaintiff  had 
often  got  off  and  on  defendant's  trains  at 


Randon,  and  never  had  to  notify  the  con- 
ductor or  signal  the  train.  He  always 
considered  it  a  regular  passenger  station. 
(5)  Plaintiff  was  taken  to  Richmond  for 
treatment  on  the  morning  of  May  10th, 
where  he  had  skilled  physicians  and  sur- 
geons to  attend  him.  His  foot  and  ankle 
became  so  badly  inflamed  und  Irritated 
that  on  May  15th  It  became  necessar.v  to 
amputate  his  leg  about  half  way  between 
the  ankle  and  knee.  He  was  confined  to 
bis  bed  about  two  months,  and  suffered 
greatly.  His  expenses  for  board,  merllcal 
ti-eatmeiit,  nurses'  klre,  and  incidental 
expenseR  in  getting  curedamounted  to  $1,- 
040.  Plaintiff's  occupation  was  that  of  a 
stockman,  and  bad  been  such  from  early 
boyhood.  He  was  4U  years  of  age,  and 
WHS  strong  and  healthy,  and  was  In  good 
health  at  the  time  of  the  trial,  and  in  a 
robast  condition  except  ns  to  his  ampu- 
tated leg.  His  expectation  of  life  at  tbe 
time  of  the  accident,  according  to  mortali- 
ty tables,  was  23  years.  He  had  never 
pursued  any  other  occupation  than  that 
of  stockman,  and  his  education  was  lim- 
ited. He  was  expert  in  his  busineRS,  and 
earned  from  f  1,600  to  $2,000  annually,  be- 
sides attending  to  his  own  cattle  and  horses 
and  other  business  aliout  his  place. 
Stockmen  testified  that  such  a  man  as  he 
was  before  the  injury  ought  to  earn  from 
fNuO  to  fl.OOOa  year,  but  that  his  capacity 
asa  stockman  had  been  destroyed.  By  rea- 
son of  theinjury  plaintiff'searnlngcapaHty 
wasshown  to  bepracticall.v  destroyed.  He 
conld  not  do  anything  In  the  line  ol  stock' 
man  or  boss  cow  driver  because  he  could 
not  get  about,  and  mount  his  horse,  and 
ride  as  before.  He  testified  that  he  could 
not  plow  or  hoe,  or  perform  any  other  la- 
bor he  thought  himsnlt  capable  of  doing; 
that  since  the  injury  he  had  not  been  able 
to  perform  any  kind  ol  labor,  nor  had  be 
made  any  money  since  tbe  accident. 

Oonclnsiuns  of  law : 

1.  There  was  no  error  In  overruling  de- 
fendant's demurrer  to  the  petition.  Plain- 
tiff's capacity  to  puraoe  his  accustomed 
employment  was  at  least  permanently 
impaired,  if  not  permanently  destroyed; 
and  in  order  to  show  the  damage  that  he 
has  BDstained,  and  the  extent  of  the  in- 
jury, it  was  proper  to  show  that  he  was 
engaged  in  a  particular  business,  and  the 
loss  from  the  incapacity  to  pursue  that 
business.  The  loss  Is  tbe  difference  be- 
tween what  the  annual  earnings  were  be- 
fore the  Injury  and  what  they  would  be. 
If  any,  with  the  diminished  caparity:  and 
when  it  has  been  shown  that  the  Injury 
Is  permanent,  as  was  done  in  the  case  of 
the  plaintiff,  it  is  proper  to  show  what 
the  expectation  of  lite  is,  so  as  to  enable 
the  jury  to  form  an  estimate,  as  nearly  as 
possible,  of  what  the  damage  or  loss  may 
be.  Hence  there  could  be  no  error  in  ad- 
mitting evidence  to  show  what  the  plain- 
tiff's occupation  or  business  was,  and 
what  his  annnal  earnings  from  his  occu- 
pation had  been  prior  to  theinjury.  Wade 
V.  Leroy,  20  How.  84;  Luck  v  City  of 
Ripon,  52  Wis.  196,8  N.  W.  Rep.  815;  Ne- 
braska City  V.  Campliell.  2  Black,  590;  8 
Snth.  Dam.  261.  265,  716,  723;  Indianapolis 
V.Gaston,  58  Ind.  224;  Welch  v.  Ware,  82 
Mich.  77;  George  v.  Haverhill,  110  Mass. 
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606;  Town  of  Elkbart  v.  Bitter,  66  Ind. 
116;  Railroad  Co.  v.  Putnam,  118  U.  8.  554, 
7  Sap.  Ct.  Rep.  1.  In  the  laRt-nanied  case 
tbe court  Bald:  "In  an  action  for  a  per- 
sonal injury  the  plaintiff  is  entitled  to  re- 
cover compensation,  so  far  as  it  is  sos- 
ceptible  of  an  estimate  In  money,  for  tbe 
loss  and  damage  cansed  to  him  by  the  de- 
fendant's neKllKence,  inclodinig;  not  only 
expenses  incurred  for  medical  attendance 
and  a  reasonable  sum  tor  bis  pain  and 
Butferlng,  but  also  a  fatr  recompense  for 
the  loss  of  what  he  would  otherwise  hare 
earned  In  his  trade  or  profession,  and  has 
been  deprived  of  tbe  capacity  of  eamInK 
by  the  wrongful  act  of  thedefendant."  We 
are  of  the  opinion  that  In  order  to  show 
tbe  extent  of  plaintiff's  injuries  it  was 
proper  to  show,  In  connection  with  tbe 
evidence,  that  tbe  Injury  was  of  a  perma- 
nent character, and  what  his  annual  earn- 
inRs  bad  been,  and  what  tbe  probable 
doration  of  plaintiff's  life  was.  It  Is  im- 
possible for  a  Jury  to  determine,  with  any 
degree  of  exactness,  what  damasre  has 
been  sustained  in  cases  of  personal  injuries, 
and  it  must  be  approximated  by  the  aid 
of  such  evidence  as  will  tend  to  show  what 
It  is;  and,  havinK  first  ascertained  bow 
much  the  capacity  for  earning  money  has 
been  diminlsbed  by  an  annual  estimate, 
it  would  then  become  a  proper  subject  of 
Inquiry  bow  long  tbe  plaintiff  would  like- 
ly live.  The  testimony  of  the  actuary 
that  a  healthy  man,  46  years  old,  woold 
probably  live  :!3.U4  years  was  admissible. 
■We  areaware  that  it  was  held  in  Ruilway 
Oo.  V.  Douglu8s,60  Tex.  694.7  S.  W.  Rep.  77, 
that  the  rule  seemed  to  be  that  when  death 
results  from  the  injury,  or  when  the  evi- 
dence tends  to  show  that  the  earning 
capacity  Is  entirely  destroyed,  the  testi- 
mony is  admissible;  otherwise  not.  In 
«ur>port  of  this  proposition  thecourt  cited 
Pierce,  R.  R.  297;  Nelson  v.  Railroad  Co., 
38  Iowa.  564,  McDonald  v.  Hallroad  Co., 
26  Iowa,  189.  Mr.  Pierce  states  the  propo- 
sition broadly  that,  "In  actions  for  inju- 
ries not  resuiting  In  death,  life  tables  are 
not  competent  evidence  of  the  probable  in- 
jury;"  but  he  Is  not  sustained  by  any  an- 
tborlty  to  which  we  have  bad  access.  The 
case  In  26  Iowa,  1S9.  snpra,  is  where  there 
were  injuries  to  the  wife,  "permanent  in 
their  nature,  and  liable  to  disable  her  dur- 
ing her  lite  from  rendering  effectual  service 
to  her  husband  and  family  in  the  dis- 
charge of  her  household  duties,  and  that. 
In  consequence,  a  woman  had  been,  and 
was,  and  probably  would  have  to  be, 
employed  to  do  tbe  work  she  had  been  ac- 
•;U8tomed  to  perform. "  Held,  that  nnder 
tbe  circumstances  there  was  no  error  in 
the  admission  of  the  Carlisle  tables  to 
show  the  expectancy  of  the  life  of  the  wife. 
!n  Railroad  Co.  v.  Putnam,  supra,  stand- 
ard life  and  annuity  tables  showing,  at 
any  age,  the  probable  duration  of  life,  and 
the  present  value  of  a  life  annuity,  were 
held  to  be  competent  evidence  In  order  to 
assist  the  Jury  in  making  an  estimate  of  a 
fair  recompense  to  tbe  plaintiff  "for  tbe 
loss  of  what  he  would  otherwise  have 
earned  In  his  trade  or  profession."  "The 
injuries  to  tbe  plaintiff  in  tliat  case  were: 
"His  collar  bone,  shoulder  blade,  and  sev- 
eral ribs  were  broken,  and  bis  sight,  hear- 


ing, ease  of  breathing,  and  his  capacity 
to  do  business  impaired.*  He  was  an  ad- 
juster by  profession,  and  his  capacity  to 
do  business  was  impaired  because  beconld 
not  travel  around  as  be  formerly  could, 
and  was  compelled  to  remain  in  an  office 
where  he  earned  much  less.  Notwith- 
standing the  case  of  Railway  Co.  r.  Doug- 
lass, snpra,  we  are  constrained  to  hold 
that  nnder  the  clrcnrastances  the  evidence 
wan  admissible.  iSee  rule  intimated  by 
Judge  BoNNKK  in  Railway  Co.  v.  Willie,  Ss 
Tex.  328;  also  City  of  Lincoln  ▼.  Smith, 
(Neb.)  45  N.  W.  Rep.  44.  From  what  has 
been  said,  it  also  follows  that  we  do  not 
think  there  was  any  error,  as  complained, 
under  the  twelfth  and  fonrteentb  assign- 
ments of  error.  Tbe  twelfth  assignment 
is  that  the  court  erred  in  its  charge  on  the 
measure  of  damages  in  submitting  the 
"loss  of  future  earning  power,**  and 
"should  have  qualifled  the  language  so  as 
to  submit  the  question  as  oneof  total  loss 
of  earning  power.'  The  fourteenth  as- 
signment is  based  on  the  following  para- 
graph of  tbe  charge:  "The  evidence  ad- 
duced touching  tbeage.probableezpectan- 
cy  of  life  und  earnings  of  tbe  plaintiff,  may 
be  considered  by  the  Jury,  if  they  find  fof 
the  plaintiff,  along  with  all  the  other  evl- 
dei>ce,  in  arriving  at  what  loss,  if  any. 
plaintiff  has  sustained  from  diminished 
earnings  since  tbe  injury  and  loss  of  earn- 
ing power;  but  the  Jury  will  not  nnder- 
stand  from  this  that  tbey  can  from  such 
facta  fix  a  basis  of  computation  without 
regard  to  plaintiff's  capacity.  If  any,  to 
earn  money  since  the  injuries  and  in  the 
future,  nor  are  snch  facts,  if  proved,  to  be 
considered  otherwise  than  as  circumstan- 
ces to  be  weighed  by  tbe  Jury,  with  all  the 
other  evident-e,  in  arriving  at  a  fair  and 
Jnst  pecuniary  compensation  for  the  loss 
to  plaintiff.  If  any,  resulting  directly  from 
the  injuries  received."  It  appears  from 
the  paragraph  of  tbecharge  above  quoted 
that  Che  effect  of  the  evidence  touching  tbe 
plaintiff's  age  and  probable  expectancy  of 
life  was  properly  limited.  Railroad  Co.  v. 
Putnam,  supra. 

2.  The  refusal  of  tbe  following  requested 
instruction  by  tbe  court  has  been  as- 
signed as  error:  "The  contract  of  a  rail- 
road company  as  a  carrier  is  to  carry  a 
passenger  to  his  point  of  destination,  and 
not  to  afford  him  opportunities  to  leave 
the  car  at  intermediate  statloua,  except 
at  stopping  places  for  refreshments;  and 
if  a  passenger  alights  at  each  intermediate 
stations  or  stopping  places,  unless  the 
servants  of  tbe  carrier  actually  know  the 
fact,  or  unless  tbe  servants  of  the  carrier 
are  ignorant  through  negligence,  they  are 
not  bound  to  more  than  usual  care  and 
watchfulness  In  starting  tbe  trains  from 
such  stations  or  stopping  places.  And  If 
you  believe  from  the  evidence  that  plain- 
tiff. Cooper,  got  off  tbe  train  at  night  at 
Randon,  an  Intermediate  station  or  stop- 
ping place,  and  not  the  place  he  was 
bound  for;  that  tbe  train  stopped  there 
for  water  only,  that  It  was  not  a  regular 
passenger  station;  that  tbe  trainmen 
knew  that  no  other  passenger  was  to  get 
on  or  off  there  at  that  time,  and  that  was 
a  fact:  that  the  trainmen  did  not  know 
that  Cooper  bad  gotten  oB   there,  and 
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their  lsaorane«  was  not  througb  neg- 
ligencn  on  tbelr  part;  and  tbat  they 
«t»rted  the  train  trooi  Randon  In  tbe 
nnaal  carefal  way,  withoat  an;  negllgenre 
on  tlieir  part,— you  will  flud  for  defeiid- 
«Dt.''  Some  authorities  bold  tbat  the  re- 
lation of  carrier  and  pamienKer  continues 
until  the  journey  has  been  cuncladed,  and 
that  the  passenger  is  entitled  to  protec- 
tion while  he  is  temporarily  absent  irom 
the  cars  at  a  way  station  for  a  proper  pur- 
pose. Keokuk  Northern  Line  Packet  Co.t. 
True,  88  111.  «0H;  Railway  Co.  v.  Riley,  3» 
Ind.  568;  Mitchell  v.  Railway  Co.,  SO  Ua. 
27.  Tbe  exception  that  the  passenger  may 
alight  (or  relresbments  is  well  established, 
bat  we  do  not  sea,  when  the  trnln  stops 
-at  a  station,  why  a  passenger  may  not 
aligitt,  using  proper  care, for  a  proper  pur- 
pose, as  speaking  to  some  one  on  the  plat- 
form, as  in  this  case.  This  would  be  a 
reasonable  implication  from  tbe  contract 
of  carriage.  Again,  it  has  been  held  tbat, 
when  a  train  stops  at  a  passenger  depot, 
there  is  an  implied  Invitation  to  alight, 
and  in  starting  the  train  again  every  rea- 
sonable precaution  should  be  taken  to 
prevent  Injury  to  any  passenger  who 
«boald  alight,  while  getting  off  or  back 
on  the  train,  such  as  giving  warning  ot 
the  starting  o(  tbe  train  by  customary 
nlgnala.  We  do  not  think  tbat  the  evidence 
here  prenents  a  case  coming  within  tiie  de- 
-cialons  holding  tbat  when  tbe  train  stops 
-elsewhere  than  at  a  station,  as  at  a  wa- 
ter tank  or  upon  u  side  track,  when  the 
atop  is  made  for  tbe  purpose  of  tbe  rail- 
road alone,  and  tbe  passenger  leaves  the 
«ara,  be  acts  at  his  peril,  and  that  bis  own 
negligence  will  prevent  a  recovery.  Itmny 
be  true  that  Randon  was  only  a  flag  sta- 
tion, but  It  was  a  place  for  passengers  to 
«et  on  and  off,  and  there  was  a  depot  and 
platform  there,  and  tbe  undlRcloaed  pnr^ 
pose  of  the  trainmen  to  stop  there  (or  wa- 
ter alone  conld  not  change  the  character 
of  the  station;  and,  if  the  piaintlK  exer- 
cised care  in  attempting  to  get  aboard  of 
the  train  after  be  had  alighted,  he  was 
gnllty  of  no  act  of  negligence  that  would 
prevent  a  recovery  for  injuries  canned  by 
the  negligence  of  the  defendant's  servants 
In  starting  the  train.  These  views  we  do 
Dot  tbinii  are  in  conflict  with  Railway 
Co.  T.  Foreman,  78  Tex.  314, 11  «.  W.  Rep. 
326.  Plaintiff  was  certainly  entitled  to 
have  the  degree  ot  care  exercised  towards 
him  as  enunciated  in  tbe  charge  of  tbe 
court,  as  foUows:  " In  this  case  the  duty 
of  tbe  defendant  towards  the  plaintiff  was 
to  use  such  care  to  avoid  injuring  him  as 
an  ordinarily  prudent  and  BkilKiil  person 
engaged  in  its  business  would  have  exer- 
cised under  the  same  or  similar  circum- 
stances, falling  in  which,  to  plaintiff's  in- 
jury, it  would  be  guilty  of  negligence; 
otherwise  not.  If  the  jury  believe  from 
tbe  evidence  that  defendant's  employes 
observed  snch  care  and  skill  In  starting 
the  train  as  an  ordinarily  prudent  person, 
in  like  business, wonld  baveexerclHed  under 
the  same  or  similar  circumstances,  or  If 
tbe  jury  ttelieve  that  the  injuries  com- 
plained  of  were  not  t'le  natural  auid  prob- 
able conseijaence  of  starting  tbe  train  a« 
done,  nor  such  consequence  as  defendant's 
-employes  in  charge  might  reasonably 
T.20B.w.no.27— 63 


have  anticipated  as  Ubely  to  flow  froa 
■orb  starting  of  the  train,  then  return  a 
verdict  for  defendant."  This  charge  did 
not  impose  an^*  greater  degree  of  duty 
upon  tbe  defendant  than  the  exercise  ot 
ordinary  care,  which  is  finally  tbe  degree 
of  care  Imposed  by  the  requested  Instruc- 
tion: HO  there  could  be  no  error  in  refus- 
ing to  give  tbe  iustructlou  informing  the 
jury  as  to  the  nature  of  the  contract  and 
tbe  effect  of  a  stoppage  at  an  Intermediate 
station,  because  the  instrnction  admits 
tbe  obligation  of  defendant  to  the  Bame 
degree  of  care  as  rontnined  In  the  charge 
of  the  court,  and  the  case  depends  on  the 
(act,  at  last,  as  to  whether  ur  not  defend- 
ant's servants  used  due  care  in  startins 
the  train. 

3.  As  it  was  shown  by  the  evidence  that 
Randon  was  a  passenger  depot,  although 
u  flag  station,  tbe  refusal  of  tbe  charge 
ri'qnested,  tbat  "a  higher  degree  of  care  is 
required  of  trainmen  at  a  passenger  depot 
than  at  stopping  places  for  water  only." 
was  not  error,  and  It  was  Immaterial,  so 
far  as  the  (acta  of  this  case  are  concerned, 
whether  the  train  was  stopped  for  water 
only,  or  to  take  on  or  put  off  passengers, 
and  no  Instruction  was  called  for  making 
any  such  distinction. 

4.  Appellant's  ninth  assignment  shows 
no  error.  It  is  as  follows:  "Tbe  court 
erred  in  reiusing  to  give  the  following 
charge  asked  by  defendant,  to  wit:  'It  is 
not  negligence  In  Itself  to  start  a  train 
from  a  passenger  depot  without  ringing 
a  bell  or  blowing  a  whistle,  or  saying, 
"  All  aboard. "  Tbe  qnestlon  of  negligence 
must  be  determined  from  a  consideration 
of  all  the  farts  tn  evidence  in  the  case,  and 
not  simply  by  the  question  of  whether  or 
not  the  bell  was  rung  or  the  whistle 
blown,  or  "All  aboard 'called  ont  by  the 
condnctor.'  And  In  giving  tbe  above 
with  the  following  quallOcation  attached 
to  it,  to  wit:  'Tbelawdoes  not  undertake 
to  declare  what  act  or  omission  amounts 
to  negligence,  but  It  is  for  a  jury  to  say, 
from  u  consideration  of  all  tbe  evidence,, 
whether  a  given  act  or  omission  amounts 
to  negllg^ence,  nnder  the  law's  definition 
and  explanation  of  negligence  as  is  given 
in  the  court's  charge;'  the  nuallflcatlon 
having  tbe  effect  of  allowing  tbe  jury  to 
consider  tbe  omission  to  ring  the  bell,  etc., 
to  be  of  itself  negligence,  and  ot  dentroy- 
Ing  the  meaning  of  the  charge  requested." 
The  reqnested  charge  was  given  with 
tbeqnulincatlon. 

6.  The  fifteenth  assignment  of  error, 
that  "the  court  should  have  granted  a 
new  trial,  because  the  verdict  of  tbe  jury 
is  contrary  to  tbe  preponderance  of  the 
evidence  upon  every  issue  submitted  to 
tbeconrt,  and  to  tbe  law  as  applied  to  the 
Issues  by  the  court,"  is  too  general,  and 
is  not  In  compliance  with  tbe  rules. 

6.  While  the  verdict  Is  a  large  one,  we 
do  not  feel  authorised  to  reverse  the  judg- 
ment on  that  account.  Plaintiff  paid  out 
a  large  sura  of  money  for  board,  medical 
attendance,  and  nurses ;  he  suffered  a  great 
deal,  was  confined  to  his  bed  abont  two 
months,  and  the  evidence  shows  that  his 
business  has  been  broken  Dp,  and  that  his 
capacity  for  earning  money  has  been  al- 
most totally  Impaired.     We  do  not  think 
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the  charge  subject  to  the  criticism  made 
in  the  tenth  assignment  of  error,  and  the 
complaint  In  the  fifth  assignment  is  not 
anstained  by  the  rucord.  Although  evi- 
dence as  to  value  of  an  annuity  would 
have  been  admissible,  the  witness  Hoaston 
did  not  testify  as  to  what  the  value  was. 
There  belug  no  error  in  the  record,  tbo 
judgment  of  the  court  below  will  be  af- 
firmed. 


Robinson  v.  Moorb  et  a/. 

(Court  of  CtM  Appedlt  of  Texa$.    Ook  18, 

1892.) 

QviBTiiro  TiTi.a — Vbrdict— Amskdmbht  or  Jcoe- 
MSXT  OR  Appai.t. — Imfsotembnt  or  Coumdki- 
IT  Property. 

1.  Where,  in  an  action  to  remove  a  cloud 
from  the  title  to  land,  the  issue  sabmitted  to 
the  jur7  is  "whether  or  not  defendant  went  into 
the  actual  and  exclusive  possession  of  the  land 
claimed  hjr  hiiq,  and  whether  or  not  he  hns 
■ince  remained  in  open  and  notorious  possession 
thereof,"  a  finding  by  the  jury  that  defendant 
actually  took  and  remained  in  open  and  notori- 
ous possession  of  the  land  is  sufficiently  respon- 
■ive  to  the  issue,  even  though  there  is  no  finding 
that  the  possession  was  "exclusive." 

2.  ^Vhere,  in  an  action  against  the  heirs  of 
plaintiffs  deceased  wife  to  remove  a  cloud  from 
the  title  to  land  alleged  to  be  the  separate 
property  of  plaintiff,  the  jury  find  that  the  land 
was  purchaKed  with  community  money,  and  that 
Mm  one  of  the  parties  defendant,  is  not  an  heir, 
a  failure  to  exclude  ti.  from  a  judgment  award- 
ing part  of  the  land  to  "defendants"  is  not  er- 
ror, £>urh  failure  being  a  mere  clerical  oversight 
that  will  be  corrected,  and  the  judgment  re- 
formed, on  appeal. 

3.  In  such  case  it  is  not  error  to  submit  to 
tlie  jury  the  question  of  the  value  of  improve- 
ments made  with  ccmmunity  money  during  cov- 
erture. 

4.  In  such  case  a  finding  by  the  jury,  and  a 
JudKment  entered  upon  it,  that  the  property  is 
homestead  property,  would  not  aSect  defend- 
ants' rights  to  t>e  reimbursed  for  their  dece- 
dent's share  of  the  improvements  made  with 
community  money,  when  such  finding  and  judg- 
ment have  no  basis  in  any  allegation  in  the 
pleadings. 

5.  A  renunciation  by  one  of  defendant  heirs 
of  bis  interest  in  decedent's  share  in  the  value 
of  iiiiyroyements  mndp  with  comm-niity  money 
will  inure  to  the  benefit  of  the  remaining  heirs. 

6.  Where,  in  such  case,  the  jury  find  tliat 
the  property  is  community  property,  and  that 
improvements  had  been  made  upon  it  with  com- 
munity mone^,  and  apportion  the  respective 
shares  of  piamtilf  and  defendant  heirs  to  the 
lands,  the  defendants  have  a  lien  on  the  lands  of 
plaintiff  to  the  extent  that  the  amount  contrib- 
uted by  their  decedent  for  the  improvements 
bears  to  lirr  interest  in  the  lands. 

7.  Where  one  of  the  parties  defendant  is 
R.,  guardian  ad  litem  of  Alice  "Uobinson,"  a 
judgment  that  R.  recover  of  Alice  "Moore"  is 
not  error,  the  entry  of  "Moore"  instead  of  "Uob- 
inson" being  a  mere  clerical  error  that  will  b« 
corrected  on  appeal. 

Error  (rum  district  court, Collin  county ; 
H.  O.  Head,  Judge. 

Action  by  W.  C.  Uobinson  against  A.  K. 
Moore  and  others  to  remove  a  cloud  to 
the  title  to  lande.  From  a  judgment  for 
defendants,  plaintiff  brings  error.  Af- 
firmed lo  part,  and  reversed  in  part. 

The  other  factH  fully  appear  in  the  fol- 
lowing statement  by  Tarlton,  C.  J.: 

December  2,  l«8a,  W.  0.  Robinson,  plain- 
tiff in  error,  brought  this  suit  against  the 


'ollowing  persons  as  defendants,  vii.  Al- 
fred K.  Moore,  W.  A.  Lowry,  Aogastna 
Hooks,  Walter  M.  Robinson,  W.  L.  Robin- 
son, Alice  Robinson,  and  Li»le  Lowry, 
the  three  lust  named  being  minora.  Al- 
fred K.  Moore  la  sued  as  the  surviving  bas- 
band  of  Paralee  Moore,  the  deceasied 
danghterof  plaintiff  and  his  deceased  wUh; 
W.  A.  I.owry  is  sued  as  the  surviving  hns- 
band  of  Laura  Lowry,  a  deceased  daash- 
ter  of  plaintiff  and  his  deceased  wife; 
LiHie  Lowry  is  sued  as  the  surviving  child 
of  Laura  Lowry;  and  Augustus  Hooks 
Is  sued  as  the  sarviving  husband  of  Mary 
Robinson,  a  deceased  daughter  of  plalntin 
in  error  and  his  deceased  wife.  The  re- 
maining defendants,  Walter  M.  Robinson, 
W.  L.  Robinson,  and  Alice  Robinson,  are 
sued  aa  tbe  children  of  Catherine  Robin- 
sou,  the  deceased  wife  of  the  plain  tilt. 
Tbe  plaintiff  sued  to  remove  the  cloud 
from  the  title  to  230  acres  of  land  ootof  tlie 
Snsana  Walker  survey  in  Collin  county. 
He  alleged  that  he  Intermarried  with 
Catherine  E.  Barker,  Novembers,  1851,  and 
that  she  died  in  June,  1S80;  that  during 
tbe  coverture  be  acquired  tbe  land  in  con- 
troversy, paying  the  entire  consideration 
therefor,  $1,100,  out  of  bis  separate 
meant! ;  that  his  wife  bad  no  right  or  title 
iij  said  property,  nor  have  her  heirs,  bat 
that  from  the  purchase  of  the  property 
during  the  coverture  arises  tbe  preanmp- 
tlon  that  the  land  belongs  to  the  comnio- 
uity  of  himself  and  his  wife,  and  so  casts 
a  cloud  upon  his  title.  He  prays  that  a 
decree  be  rendered  vesting  absolute  title  in 
him  to  the  property,  and  canceling  ail 
claim  of  tbe  defendants.  Tbe  defendant 
Waiter  M.  Robinson  annwered  by  general 
demurrer  and  plea  of  not  guilty ;  that  the 
land  in  controversy  was  tbe  community 
property  of  plaintiff  and  bis  deceased 
wife;  that  plaintiff  and  his  deceased  wife 
were,  at  her  death,  in  June,  1K80,  the  own- 
ers of  tbe  land  described  in  plaintiff's  peti- 
tion, except  the  tract  hereafter  aet  out  as 
the  property  of  this  defendant.  In  this 
connection  defendant  prayed  for  partition 
of  said  tract  of  lAnd  (lesa  the  tract  below 
referred  to)  between  the  plaintiff  and  the 
defendants.  Defendant  further  pleaded 
that  Improvements  which  he  itemixed,  of 
the  value  of  $3,iT)0,  were  placed  upon  the 
lend  during  the  coverture  and  with  com- 
munity funds.  He  prayed  for  partition  of 
these  improvements.  Finally,  this  defend- 
ant pleaded  that  he  is  entitled  to  a  tract 
of  5.5  acres,  which  he  particularly  described 
in  bis  answer,  of  which  42  acres  are  a 
part  of  the  land  described  In  plMlntifrs 
petition.  He  alleged  that  about  the  year 
1872  the  pinibtiff  sold  and  conveyed  to  one 
O.  W.  Evans  a  tract  of  60  acres;  thut 
Evans  had  paid  u  part  of  the  pnrcha8e 
mone.v,  and  bad  erected  improvements  on 
this  tract  of  which  he  had  taken  posspH- 
sion ;  that  afterwards  the  sale  nf  this  land 
by  plaintiff  to  Evans  was  rescinded,  in 
conHlderntion  of  the  refunding  of  the 
niouey  paid  by  him  and  compeuRntlon  for 
the  improvementH;  that  in  February,  1873, 
plainttn  agreed  with  defendant  that,  if  be 
would  furnish  the  funds  for  repayment  to 
Evans,  the  plaintiff  would  give  him  tbe 
o6-acre  tract  In  question;  that  defendant 
accepted  said  agreement,  and  that  plain- 
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tiff,  witb  meana  provided  by  the  defend- 
ant, reftiodud  the  money  to  Evans,  and 
placed  defendant  tn  possesHiou  of  the  tract 
as  hla  home,  and  proDiide<l  to  executn  a 
deed  to  him,  cbubIuk  the  land  to  be  aar- 
veyea,  fixing  the  bearing  treetj  and  the  cor- 
ners; that  defendant,  relying  apon  this 
gift  or  aKreement,  and  witb  the  consent 
of  plaintiff,  took  poHaeasion  ot  the  tract 
about  October  1, 1875,  and  baa  aiuce  con- 
tinauualy  held  open,  notorious,  and  exclu- 
alre  poaaeaalon  of  the  aanie,  and  placed 
iraprovementa  thereon  (which  he  itemised) 
of  the  value  of  $8,000.  He  pleaded  the  stat- 
ute of  three  and  ten  yearn' limitation  aa 
to  Bold  land.  He  prayed  tor  specific  per- 
formance of  aaid  agreement,  and  that  he 
have  title  to  aaid  land  against  the  plain- 
tiff and  all  the  defendanta.  If  thia  prayer 
should  be  granted  be  renounced  hiu  claim 
to  the  iniprovementa  placed  upon  the  re- 
mainder ot  the  land.  If  it  should  not  be 
granted  he  prayed  for  his  intereat  in  aaid 
improvemeuta,  and  ulao  for  the  value  of 
hia  iraprovementa  upon  the  tract  of  53 
acrefi.  The  defendanta  \V.  L.  Uobinsou, 
Alice  Robinson,  and  Lizzie  Lowry  ap- 
peared by  their  guardian  ad  litem,  and 
pleaded  that  the  tract  of  land  in  contro- 
versy, with  all  the  improvenienta  thereon, 
waa  the  community  property  ot  plaintiff 
and  hia  deceased  wife, Catherine  Hobinaou. 
They  denied  the  gift  and  agreement  plead- 
ed tiy  their  codefendant  W.  C  Robinson. 
They  alleged  that,  if  such  agreement  was 
made.  It  waa  .void  as  a  verbal  gift;  that 
the  ^acre  tract  was  a  part  of  the  home- 
atead  at  the  time:  and  that  their  mother 
did  not  join  in  aaid  Rift  or  agreement. 
They  prayed  for  partition  and  for  general 
relief.  The  plaintiff,  in  replication  to  the 
answer  ol  the  defendant  Walter  M.  Robin- 
son, filed  a  general  and  two  special  de- 
murrers and  a  general  denial.  Theremain- 
ing  defendants,  Alfred  K.  Moore,  W.  A. 
Lowry,  and  Augustus  Hoolis,  made  de- 
fault. 

Our  conolasiona  of  fact,  founded  upon 
findings  of  the  jury  in  answer  to  special 
iasues  submitted  by  the  court,  are  as  fol- 
lows: (1)  VV.  C.  Itoblnaon  and  Catherine 
E.  Itoblnaon  were  married  in  1851.  (2)  The 
land  waa  purchased  in  1866  for  the  pur- 
chase price  of  $1,100.  (R)  The  plaintiff 
paid  fCiO  of  the  pucliase  money  out  ot  hia 
separate  funds,  and  $400  out  of  commu- 
nity money.  (4)  Catherine  E.  Robinson 
died  June  22,  1880,  and  the  following  are 
her  heirs  and  representatives:  Walter  M. 
Robinson,  VV.  L.  Robinson,  and  Alice  Rob- 
Inaon,  her  children;  W.  A.  Lowry  and 
Lizzie  Lowry,  aurviving  husband  and 
daughter,  reapeccively,  of  Laura  Robin- 
son, daughter  of  Catherine  E.Robinson; 
Augiiatns  Hooks,  surviving  husband  of 
Mary  Robinson,  who  died  in  1884,  after  her 
mother,  Catherine  £.  Robinson.  (5)  Im- 
provements placed  on  said  land  (exclud- 
ing the  tract  claimed  by  W.  M.  Robinson) 
amounted  to  $1,030,  and  were  community 
property.  (6)  W.  C.  Robinson  made  to 
W.  M.  Robinson  an  absolute  verbal  gift  of 
the  53-acre  tract  described  in  hia  answer, 
which  land  waa  not  part  of  the  home- 
stead. In  October,  1875,  W.  C.  Robinson 
put  W.  M.  Robinson  in  possesHion  of  this 
land.     W.  ti.  Robinson  baa  conttnuoosly 


since  tbat  date  remained  in  open  and  no- 
torioua  poasessiou  of  the  land,  and  has 
placed  upon  it  improvements  of  the  value 
of  $800,  in  pursuance  of  the  gift.  W.  C. 
Robinson,  in  the  month  of  June  after  poa- 
aeasion  had  been  taken  by  Walter  M.  Rob- 
inson, cauaed  the  tract  in  question  to  be 
surveyed, and  ita  lines  and  cornera  marked 
and  fixed.  The  jury  also  In  ita  concluaiotia 
found  tbat  195  acrea  of  the  land  deacrilied 
in  plaintiff's  petition  was  the  homestead 
of  pbilntiff  and  his  wife,  Catherine,  at  her 
death,  and  is  the  homestead  still.  The 
court  rendered  judgment  as  folio wa:  (I) 
It  vested  in  the  plaintiff,  W.  C.  Robinson, 
title  to  87-110,  and  to  the  other  defendants 
(except  W.  M.  Robinson,  who  baa  re- 
nounced his  claim  to  the  same)  title  to 
23-110,  of  the  land  described  in  plaintiff's 
petition,  excluding  the  55-acre  tract 
claimed  by  Walter  M.  Robinson,  and  de- 
clared the  land,  less  said  55-acre  troct,  to 
be  the  homestead  of  the  p'.aintlff,  W.  C. 
Robinson.  (2)  It  decreed  that  tbeimprove- 
mentaonthe  said  land,  nt  the  death  of 
Catherine  E.  Robinson,  were  of  the  value 
of  $1,030;  that  they  were  erected  with 
community  funds  of  \V.  C.  Robiunon  and 
bis  wife,  Catherine;  and  It  ordered  tbat 
"one  halt  of  the  value  of  said  Improve- 
ments, to  wit,  $515,  he  vested  in  the  de- 
fendanta except  the  defendant  Walter  M. 
Robinson, and  that  theaame  shall  be  a  lien 
on  said  premises  in  favorof  aaid  defendants 
In  the  said  sum  of  $515. "  Itdecreed  to  Wal- 
ter M.  Holiinson  title  to  the  55-acre  tract 
claimed  by  him  against  the  plaintiff  and 
against  all  of  the  remaining  defendants. 
Among  other  things  necessary  to  mention, 
it  decreed  that  R.  C.  White  be  allowed,  aa 
guardian  ad  litem,  a  fee  of  $10,  to  be  taxed 
as  costs  against  the  defendant  Alice 
Moore.  From  the  judgment  so  rendered 
W.  C.  Robinson  prosecutes  this  writ  of 
error. 

JenkitiH  A  Pearson  and  H.  A.  Finch,  for 
plaintiff  In  error.  Uurnett  A  Muse,  for  de- 
fendants in  error. 

Tahi-ton,  C.  .T.,  (after  Btating  the  Acto.) 
The  first  aaalgnment  of  error  Is  that  **  the 
court  erred  in  overruling  thedemurrer  and 
exceptions  in  plaintiff's  first  supplemental 
petition,  filed  July  e,  1886,  in  reply  to  the 
amended  original  answer  of  waiter  M. 
Robinson,  filed  June  25.1886."  This  as- 
signment inviting  a  review  ot  the  court's 
action  witb  reference  to  several  matters, 
without  apecitying  the  ground  of  error  re- 
lied upon,  is  too  general  to  require  con- 
sideration. The  propoaitione  under  it 
cannot  be  invoked  to  aaaiat  it.  We  conse- 
quently ignore  it.  'Jackson  t.  Caaaidy,  68 
Tex.  282,  4  8.  W.  Rep.  541.  In  the  eighth 
special  Issue  submitted  by  the  court  the 
jury  were  instructed  to  state  "  whether  or 
not  W.  M.  Robinson  went  into  the  actual 
and  exclusive  possession  of  the  land 
[claimed  by  him]  and  made  valuable  Im- 
lirovemonts  thereon  In  pursuance  of  the 
gift,  [from  his  father  to  him,]  and  whether 
or  not  he  has  since  remained  In  possession 
thereof,and  wbetberornot  such  possession 
has  been  open  and  notorious."  We  have 
already  set  out  the  finding  of  the  Jury  In  re- 
sponse to  thia  issue.  It  will  be  observed 
that  the  finding  does  not,  in  terms,  as* 
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tbe  word  "exdnsive."    For  this  rfaaon  It 

In  urged  in  the  second  aBBigutnent  of  error 
tbHt  the  finding  is  not  responBive  to  the 
Issue,  and  that  the  court  therefore  erred  In 
rendering  ]ud);nient  against  plaintiff  In 
favor  ot  W.  M.  Robinson.  No  statement 
of  facts  is  found  In  the  record.  A  motion 
for  a  new  trial  was  filed,  bat  was  never,  It 
seems, called  to  the  attention  of  the  court. 
The  court  evidently  construed  the  finding 
tube  responsive  to  thelsHue  submitted, 
and  we  are  not  prepared  to  Btate  that  the 
interpretation  was  incorrect.  We  think 
that  the  finding  already  quoted  indicated, 
in  substance,  that  the  possesHlon  of  Rob- 
inson  was  open,  contiouous,  notorious, 
and  exclusive.  There  is  no  merit  in  this 
aSHlgnment. 

The  fifth  assignment  ot  error  Is  as  loU 
ioM's:  "The  court  erred  in  rendering  Judg- 
ment asainut  W.  C.  Robinson  in  favor  of 
A.  K.  Moore  for  any  portion  of  the  land  or 
improvements  In  controversy."  A.  K. 
Moore  was  a  defendant,  bat  under  the 
finding  of  the  Jury,  was  not  an  heir  of 
Catherine  E.  Robinson.  The  ]adi<ment 
awarded  to  the  defendants,  except  Walter 
M.  Robinson,  23-110  of  the  land  in  coo- 
troversy.  This  was  the  community  Inter- 
est of  the  deceased  wife,  Catlierlne  Robin- 
son, and,  as  A.  K.  Moore  whs  not  an  heir 
of  Catherine,  he  should  have  been  excladed 
from  the  decree.  We  regard  the  failure  to 
exclude  blm  as  a  matter  of  mere  clerical 
oversight,  which  will  be  here  corrected, 
«nd  the  Judgment  accordingly  reformed. 

Intheplghth  aaslgnment  of  error  com- 
plaint is  made  that  the  court  erred  in  sub- 
mitting to  the  Jury  the  question  of  the 
value  of  the  ImprovemeutB  putun  the  land 
Id  controversy  by  community  property. 
as  such  value  existed  at  the  time  of  the 
death  of  Catherine  E.  Robinson.  This  land 
was  claimed  by  the  plaintiff  to  be  his  Bep- 
arate  property.  Defendants  reply  that.  If 
such  was  the  fact,  certain  improvements 
bad  been  built  upon  it  by  money  belonging 
to  the  community,  and  that  they  were  en- 
titled to  be  reimbursed  for  their  mother's 
share  of  thecommunlty  applied  to  these  im- 
provements. It  seems  to  be  settled  that, 
where  a  husband  Improves  his  separate 
property  with  the  funds  of  the  community 
estate,  the  wife  or  her  heirs  would  be  en- 
titled to  reimbursement  out  of  his  sepa- 
rate property  to  the  extent  of  their  share 
of  thecommunlty ;  that  their  demand  for 
sncb  reimburuement  Is  in  the  nature  of  a 
charge  or  an  equitable  iicn  upon  the  prop- 
erty so  improved.  Rice  v.  Rice,  21  Tex. 
58 ;  Cameron  v.  Fay,  55  Tex.  61 ;  Rober- 
son  V.  Mcllhenny,  59  Jex.  615;  Furrh  v. 
Winston,  66  Tex.  525.M  S.  W.  Rep.  527; 
Cllft  V.  Clift,  72  Tex.  14!),  10  S.  W.  Rep.  338. 
This  issue,  therefore,  springs  naturally 
from  the  contention  of  the  party.  It  la 
urged,  however,  that  the  Issue  was  espe- 
■clally  irrelevant  because  the  property  was 
■at  the  wife's  death,  and  still  is,  the  home- 
atead  of  W.  C.  Robinson,  and  that  the  lat- 
ter, for  this  reason,  could  not  be  held  r&- 
eponslble  for  the  value  of  Improvements, 
except,  at  most,  acrordlng  to  such  value 
as  it  might  be  ascertained  when  the  home- 
stead character  should  terminate.  How 
far  this  question  of  improvement,  in  con- 
nection with  this  assignment  and  with  the 


tenth  assignment,  to  be  considered,  might 
be  affected.  It  at  all,  by  the  fact  that  the 
property  is  impressed  with  the  bomtfstead 
character,  we  are  not  required  here  to  con- 
sider. The  pleadings  nowhere  raise  the 
question  of  homestead,  and,  though  both 
the  Judgment  and  the  verdict  declared  the 
profierty  to  be  homestead,  they,  being 
without  basis  In  the  allegations,  cannot 
be  held  to  affect  any  Issue  bere  presented. 
Hall  V.  Jackson,  3  Tex.  305;  Oeniaon  v. 
League,  16  Tex. 400;  Lemmon  v.  Hanley,28 
Tex.  219.  The  defendant  Waiter  M.  Robin- 
son renounced  hiB  Interest  inthecorama- 
nity  estate.  The  court  adjudged  this  re- 
nunciation to  inure  to  the  benefit  nf  the 
remaining  heirs  of  Catherine  E.  Robinson. 
It  is  contended  that  the  father  should 
have  bad  the  benefit  of  this  disclaimer. 
The  father  had  no  interest  in  the  corarao- 
nity  share  of  his  deceased  wife;  her  chil- 
dren did.  The  disclaimer  by  one  of  them, 
in  the  absence  of  sppolal  direction  by  bun, 
would,  we  think,  inure  to  the  benefit  of  the 
remaining  children  of  his  mother.  Alice 
Robinson,  a  minor  defendant,  was  repre- 
sented by  R.  C.  White,  guardian  ad  litem, 
to  whom  the  Judgment  awarded  a  fee  to 
be  taxed  as  costs  against  Alice  Moore. 
This  Is  complained  of  as  error.  As  there 
was  no  such  party  to  the  suit  aa  Alice 
Moore,  it  la  plain  that  the  entry  of  this 
name,  instead  of  the  name  Alice  Robinson, 
was  purely  a  clerical  error.  This  will  be 
corrected,  and  the  Judgment  in  this  re. 
spect  reformed. 

The  tenth  assignment  of  error  la  to  the 
effect  that  the  court  erred  lu  rendering 
Judgment  against  W.  C.  Robinson  in  favor 
of  the  heirs  of  his  deceased  wife  in  the  sum 
of  f515,  and  in  adjudging  said  sum  to  con- 
atitate  a  lien  on  plain  tift'e  land.  Aa  we 
have  already  pointed  out,  the  Jury  found 
that  W.  C.  Robinson  hart  expenrted  out  of 
the  community  funds  fl,030,  in  placing 
pormanent  and  valuable  Improvements 
upon  a  tract  ot  land,  ot  which  he  owned 
an  unUIrlded  interest  of  87-110,  and  hia 
wife  an  undivided  interest  of  23-110.  Hna- 
band  and  wife  were  tbua.  In  the  propor- 
tion named,  tenants  in  common  of  tiM 
tract  in  question,  and  on  her  death  her 
heirs  succeeded  to  her  tenancy.  FIvh  hun- 
dred and  fifteen  dollars  of  her  money  had 
been  by  her  cotejiant  applied  to  the  erec- 
tion of  the  Improvements.  Where  one  co- 
tenant,  with  the  consent  of  the  other  co- 
tenant,  places  Improvementa  ot  the  char, 
acter  named  upon  property  held  In  com- 
mon, the  latter  cotenant  will  be  liable  to 
contribute  his  JuHt  share,  with  interest,  t 
Amer.  &  Bng.  £nc.  Law,  p.  1106.  Id  Free- 
man on  Cotenancy  and  Partition  fsection 
262)  we  find  the  following  language:  "If 
a  cotenant  has  assented  to  or  nnthoriied 
Improvementa  to  be  made,  he  la  anawer- 
able  therefor,  and  a  lien  exists  against  his 
property  tor  the  amount  thereof,  against 
him  and  his  grantees  with  notice."  Here 
there  is  no  question  of  assent  or  aatbor. 
Ity,  because  the  tenant  making  the  Im- 
provements is  the  one  sought  to  be 
charged.  As  the  head  of  the  connubial 
partnership  be  was  authorlised  to  use  the 
community  funds  with  or  without  the 
coiisent  of  the  wife.  If,  therefore,  he  used 
her  funds  in  improving  her  property,  the 
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lien,  to  the  extent  ot  sucb  use,  exIeU  in  her 
favor  agaiDRt  the  property  so  Improved, 
iinr)  the  ruart  wan  correct  in  80  holdlnR. 
lorrey  v.  Martin,  (Tex.  Hup.)  4  S.W.  Rep. 
Wi.  We  think,  however,  that  there  was 
error  as  to  the  amount  of  the  Hen  ad- 
Jnaced  by  the  court.  Mrs.  Catherine  Rob- 
iDMon  was  theownerof  an  interest  of  23-110 
of  the  land  improved.  To  that  extent  her 
pioperty  mnst  be  held  to  have  been  bene- 
fited from  the  money  expended,  and  she 
Hhould  be  proportionately  charged. 
Acain,  the  plaintiff  hunOand  expended  up- 
on the  Improvement  $515,  his  community 
share,  from  which  the  wife's  interest  must 
be  held  to  have  received  its  proportionate 
benetit.  To  the  extent  of  this  benefit  the 
huHhand  should  be  credited.  We  could 
make  the  calculation,  and  here  reform  the 
judement  limiting  the  lien  to  the  proper 
sum  :  but  there  are  HUKsestions  In  the  rec- 
ordH  that  the  behests  of  Justice  would 
probably  be  best  BUbserved  by  remouding 
the  cause  on  this  issue  of  improvements, 
and  on  the  ixsue  of  partition  raised  by  the 
pleadings  and  of  theeQulties  of  the  parties 
in  connection  therewith.  We  conclude, 
and  Bo  order,  that  the  judgment  in  favor 
of  the  defendant  W.  M.  Robinson  shall  be 
in  all  things  affirmed,  and  that  be  recover 
of  W.  C.  Robinson  his  costs  in  both  courts 
Incurred;  that  the  Judgment  shall  be  re- 
formed in  so  far  as  A.  K.  Moore  is  in  any 
sense  a  beneficiary  therein,  and  in  so  far  as 
it  awards  a  fee  In  favor  of  the  guardian 
ad  litem,  R.  C.  White,  against  Alice  Moore 
instead  of  Alice  Robinson ;  that  the  find- 
ings of  the  Jury  fixing  the  relative  interest 
of  the  parties  In  the  19.5-aore  tract  in  con- 
troversy (87-110  nnd  23-110,  respectively) 
shall  be  deemed  conclusive;  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded, 
on  the  issue  of  improvements  and  of  par- 
tition connected  therewith,  and  on  the 
finding  of  homestead,  which  was  without 
support  In  the  pleadings ;  and  that  on  an- 
other trial  the  deliberations  of  the  court 
orjury  beconflned  to  this  issue  of  improve- 
ments and  partition.  W.  C.  Robinson  will 
recover  all  costs  Incurred  by  hhu  in  this 
court  from  the  defendants  iu  error  except 
Walter  M.  Robinson. 

HSAO,  J.,  did  not  sit  in  this  case. 


McCabtt  et  nx.  v.  Brackrnridoe. 

(Cowrt  <(f  CtoU  AppenU  of  Texas.    Oct.  M, 

lb'J3.) 

MoBTaAOBS— Absolute  Deed— Evidenob— Home- 
stead. 
1.  In  an  action  on  a  note,  and  to  enforce  a. 
lien  on  land  held  as  Becuiity  therefor,  plaintifl 
claimed  that  the  note  was  eiven  for  money 
loaned  defendant  tmder  a  parol  aereement  that 
be  was  to  pay  for  the  land,  and  nave  the  deed 
made  to  plaintiff,  who  was  then  to  pay  defend- 
ant the  amount,  and  keep  the  deed  as  a  lien  on 
the  land,  so  as  to  enable  defendant  to  pnrchaaa 
the  land  without  taking  any  money  from  his 
biiRinefis.  Pefendnnt,  however,  took  a  deed  to 
himself,  without  plaintiff's  knowledge,  but  soon 
returned  it  to  tlio  ncent  who  made  thi>  sain,  with 
a  request  that  tlip  deed  be  made  to  plaintiff,  and 
on  the  trial  claimed  that  his  agreement  with 
plaintiff  was  Biibsequent  to  his  taking  this  deed 
to  himself.  Defendant's  former  partner  testi- 
fied that  shortly  after  the  dissolution  of  tiidr 


partnership,  under  an  agreement  by  which  de- 
lendant  was  to  assume  the  liabilities  of  the  firm, 
he  heard  that  defendant  was  about  to  purchase 
the  land  in  question,  and  objected  to  his  taking 
the  money  out  of  the  business  to  pay  therefor, 
until  the  firm's  indebtedness  was  settled,  and 
suggested  that  the  deed  be  made  to  pUiintiff,  if 
he  would  loan  the  money,  to  which  defendant 
agreed.  The  agent  testified  that  on  the  day  of 
the  sale  he  went  to  defendant's  store,  and  told 
him  the  grantor  was  ready  to  convey,  but  de- 
fendant said  he  was  not  ready  to  piiy.  Later 
in  the  day,  witness  again  met  defendant,  who 
said  that  plaintiff  had  agreed  to  let  biui  have 
the  money  for  the  place.  Hfld,  that  the  testi- 
innuy  n-nrrmited  the  finding  that  the  agreeuient 
iK-tween  the  parties  was  made  before  defendant 
paid  the  purchase  money,  and  l^efore  the  deed 
was  delivered  to  him. 

2.  Tlie  deed  to  defendant,  after  It  had  been 
agreed  that  it  should  be  muile  to  plaintiff,  and 
that  he  should  furuish  the  money,  incuml>ered 
the  property  with  a  parol  trust,  as  expressed  in 
the  ngi'oement;  the  legal  effect  of  me  trt^sao- 
tion  being  as  if  the  deed  had  been  at  first  made 
to  plaintiff,  to  take  effect  as  a  mortgage  for  the 
security  or  the  purchase  money,  on  the  payment 
of  which  plaintiff  was  bound  to  convey  to  de- 
fend.snt  the  property. 

3.  The  withdrawal  of  the  amount  of  the 
purchase  money  by  defendant  from  bis  business, 
nnder  the  circumstances  of  his  agreement  with 
his  partner,  was  asnflicient  considenition  to  bind 
plaintiff  to  furnish  the  moi.e.T  within  M  days, 
as  agreed;  and,  when  the  money  was  furnished, 
H  was  a  performance  that  consummated  all 
prior  agreements,  and  gave  them  vitality  from 
the  l>eginning. 

4.  A  parol  aftreement  may  be  made  to  exe- 
cute a  mortgage  in  the  future,  where  the  agree- 
ment is  supported  by  a  valuable  consideration, 
and  the  agreement  itself  will  be  treated  as  a. 
mortgage,  in  a  court  of  equity. 

6.  The  husband  can  incumber  the  home* 
stead  for  the  purchase  money,  and  homestead 
rights  will  not  obtain  while  the  incnmbrance  re- 
mains; and  therefore,  since  defendant  made  an 
agreement  for  a  lien  on  the  property,  such  lien 
must  be  discharged  liefore  a  homestead  can  b^ 
acquired  against  it. 

6.  The  finding  that  defendant's  business- 
was  in  such  a  condition  that  he  could  not  have 
permanently  withdrawn  therefrom  the  purchase 
money  was  sufficiently  supported  by  proof  that 
he  so  represented  the  facts  to  plaintin,  in  nego- 
tiating the  loan,  and  by  his  agreement  with  his 
partner  that  he  would  not  withdraw  the  money. 

7.  Plaintiff  made  an  indorsement  on  the 
deed  conveying  the  property  to  hi  in,  iu  which. 
h«  stated  that  defendant  had  paid  him  $2,(KX), 
for  which  "I  am  to  make  him  a  deed  to  the 
within  property  whenever  he  desires,  and  in  the 
meantime  this  can  be  used  as  a  basis  of  credit 
in  the  First  National  Bank  for  ?2,000."  Plain- 
tiff explained  that  this  was  for  defendant's  pro- 
tection, in  case  plaintiff  should  die;  for  the  deed 
was  left  with  plaintiff  before  the  money  was 
paid  defendant,  and  there  was  nothing  to  show 
the  nature  of  the  transaction,  and  defendant's 
interest  in  the  property.  Held,  that  a  finding 
was  proper  that  the  indorsement  was  not  a  con- 
tract with  defendant,  but  a  voluntary  statement 
made  for  his  protection  in  case  of  plaintiffs 
death  before  the  money  was  furnished  a» 
agreed. 

8.  Witen  defendant  called  on  plaintiff  for 
the  money,  pursuant  to  the  agreement,  plaintiff 
caused  it  to  be  paid  to  him  by  the  bank  of 
which  plaintiff  was  president.  The  note  given 
in  security  was  made  payable  to  the  hank,  but 
plaintiff  was  bound  to  the  bank  for  the  amount, 
and  It  was  regarded  as  his  oblicaticn  by  him 
and  the  bank  authorities.  Had,  that  these 
facts  constituted  plaintiff  the  real  owner  of  the 
note,  and  the  ben^dary  of  the  security. 

Appeal    Irom     district    court,    Trayte 
coanty. 
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Actlvtn  by  .T.  T.  BrackenrldKe  asainat 
Martin  McCarty  and  Josephine  McCarty, 
tal8  wife,  to  recover  on  a  prunilHBory  note, 
and  to  foreclose  a  lien  on  laud  Iield  by  de- 
(endanta.  From  a  Judgment  in  fnvor  of 
plaintiff,  defendant!)  appeal.    Affirmed. 

Robertsoa  A  WWlama,  for  appellanta. 
Sbeeks,  Sneed  A  hurleson,  for  appellee. 

CoLLARD,  J.  This  ia  a  suit  by  J.  T. 
Brackenridge,  tbe  appellee, againRt  Martin 
McCarty  and  bis  wife,  Josephine  McCarty, 
on  a  promissory  note  for  t'l.MO  and  Inter- 
est, and  to  foreclose  a  lien  on  parts  of  lota 
7  and  8,  In  block  122,  in  thn  city  of  Austin. 
and  tbe  improvements  thereon.  The  ptw 
tltion  alleges  that  the  plaintiH  Is  the  owner 
and  bolder  of  the  note,  and,  besides  many 
explanatory  allpgaMons  concerning  tbe 
execntlon  of  the  note,  and  tbe  transaction 
between  Brackenridge  and  McCarty  creat- 
ing tbe  alleged  lien,  tbe  petition  Is  in  tbe 
usual  form.  Tbe  following  are  ttiecon> 
olusiiius  of  fact  and  law  filed  by  thepresld- 
Ing  jodge  upon  which  Judgment  was  ren- 
dered for  plaintiff  according  to  tbe  prayor 
in  tbe  petition,  from  wblcb  McCaity  and 
bis  wife  have  appealed: 

"Findings  of  fact:  (1)  Tbat  prior  to 
August  ],  1SS3,  defendant  Martin  McCarty 
and  Page  Mcbannell  were  partners,  en- 
gaged In  tbe  wholesale  liquor  business  in 
Austin,  Tex.,  and  that,  on  or  about  said 
Ist  day  of  August,  they,  by  mutual  con- 
sent, dissolved  said  partnership,  end  by 
the  terms  of  said  dlssolntiun  sold  McCarty 
agreed  to  pay  all  the  liabilities  of  the  part- 
nership, amounting  to  about  seventeen 
thousand  dollars,  and  be  took  tbe  stock 
and  fixtures,  worth  about  twenty-two 
tbouMaud  dollars,  and  continued  the  busi- 
ness. (2)  That,  a  short  time  before  said 
'dissolution  of  said  partnership,  said  Mc- 
Carty and  his  wife  sold  'their  homestead 
in  Austin,  Tex.,  to  O.  W.  Littlefield,  for 
flO.UOU:  and  said  McCarty  had  received, 
as  part  payment  therefor,  said  Littlefleld's 
purchase-money  note  for  95,000,  which  waa 
valuable  commercial  paper.  (3)  That,  at 
the  time  of  thedlssolution  of  said  partner- 
ship, said  McCarty  agreed  with  said  Mc- 
Dannell  that,  after  paying  off  tbe  balance 
due  on  the  bomestead  sold  tn  Littlefield, 
be  would  use  the  remainder  of  the  pro- 
ceeds of  tbe  sale  in  his  business,  to  protect 
McDannell  against  his  liability  on  said 
$17,000 firm Indebtednees.  (4)  That,  about 
the  time  of  said  dissolution  of  partnership, 
McCarty  contracted  for  the  purchase  of 
the  property  In  controversy  from  T.  J. 
Moore  and  wife,  of  San  Antonio, Tex. .act- 
ing by  their  agent,  M.  B.  Sweeney,  in  Aus- 
tin, Tex.,  for  $2,600.  (6)  That  after  said 
dissolntlon,  and  before  the  consummation 
of  said  purchase,  said  McOanneil  ot)Jpcted 
to  McCarty  investing  any  of  bis  means  In 
a  homestead  nntil  be  had  paid  off  tbe  lia- 
bilities of  said  firm,  which  he  had  assumed, 
vrhereupon  McCarty  and  plaintiff  entered 
Into  the  following  parol  agreement,  to 
wit,  that  McCarty  should  temporarily 
withdraw  $2,500  from  bla  bnalness,  and 
pay  Moore  and  wife  for  tbe  property,  and 
have  them  make  a  deed  to  plaintiff,  con- 
veying the  property  to  bim.and  tbat  after 
tbtrtydays  from  that  time  plaintiff  would, 
on  demand,  advance  to  McCarty  $2,500  to 


replace  the  amount  so  withdrawn  from 
bis  business,  and  tbat  said  deed  was  to  be 
delivered  to  plaintiff,  and  he  was  to  hold 
tbe  deed  to  said  property,  and  have  a  lien 
thereon,  until  McCarty  repaid  the  $2,500 
and  interest,  when  be  was  to  convey  to 
McCarty.  (6)  That  said  McCarty'a  busi- 
ness was  in  such  a  condition  that  be  could 
not  have  permanently  withdrawn  tbe  $3.- 
iJOO,  to  pay  for  the  property,  irom  bis  t>nai- 
ness,  without  endangering  the  success  of 
bis  said  business,  and  impairing  his  com- 
mercial standing:  and  tbe  agreement  lie 
made  with  tbe  plaintiff,  as  herriii before 
stated,  enabled  him  to  procure  saiii  prop- 
erty, subject  to  plaintin's  lien  t hereon, 
without  such  results  following.  (71  Tbat 
on  August  1,  18K3,  In  pursuance  of  the 
aforesaid  contract  of  sale  between  Moore 
and  wife  and  McCarty,  Moore  and  wife  ex- 
ecuted, and  bad  properly  acknowledged, 
a  deed  conveying  said  property  to  said 
McCarty,  which,  on  tbe  3d  day  of  Au- 
gust, 18^3,  was,  by  said  T.J.  Moore,  deliv- 
ered to  .McCarty,  In  said  .Sweeney's  olHce, 
in  Austin,  Tex. ;  and  said  McCarty  then 
and  there  paid  said  Moore  for  said  prup- 
erfy  tbe  sum  of  $2,500  In  cash,  which  he 
had  Just  received  from  J.  H.  Raymond  ft 
Co.'s  bank  by  discounting  the  aforesaid 
Littlefield  note  fur  $5,000.  (8)  That  said 
MrCarty,  aoon  after  receiving  said  deed 
from  Moore  and  wife  to  him,  delivered  tbe 
same  to  M.  B.  Sweeney,  with  Instnictions 
to  return  It  to  said  Moore  and  wife,  and 
get  them  to  execute  another  in  lieu  there- 
of, conveying  the  property  to  plaintiff, 
wblcb  was  done:  and  on  the  7th  day  of 
August,  1883,  said  Moore  and  wife  execut- 
ed, and  bad  properly  acknowledged,  a 
deed  conveying  said  property  to  plaintiff, 
which  they  returned,  and  caused  to  be  de- 
livered to  said  Sweeney,  and  which,  nbont 
the  middle  of  said  month,  waa  delivered 
to  plaintiff,  and  was  duly  recorded  in  the 
land  records  of  Travis  county.  (9)  That 
uu  tbe  24tb  day  of  August.  188.3,  pialutifl 
made  tbefollowingindorseraent  upon  said 
deed:  'Know  all  men  hy  these  presents, 
that  Justin  McCarty  has,  this  twenty- 
fourth  day  of  Angust,  paid  me  twenty-six 
hundred  dollars,  for  which  I  am  to  make 
him  a  deed  to  the  within  property  when- 
ever be  desires,  and  in  tbe  mean  time  this 
can  be  used  as  a  basis  of  credit  in  the  First 
National  Bank  fur  two  thousand  dollars; 
all  expenses  of  making  deed,  and  acknowl- 
edging, etc.,  to  be  paid  by  McCarty.  J.  T. 
Brackrnriooe.'  This  indorsement  was 
not  a  contract  or  agreement  between 
plaiutiff  and  McCarty,  but  was  a  volun- 
tary statement  In  writing,  made  by  tbe 
plaintiff,  for  the  protection  of  McCarty  in 
the  event  of  plaintiff's  death  before  Mc- 
Carty got  the  twenty-five  hundred  dollars, 
as  agreed  upon,  to  replace  tbe  money  with- 
drawn from  bis  business  to  pay  fur  said 
property ;  but  McCarty  knew  this  indorse- 
ment waa  on  ihe  deed  before  he  got  the 
money.  (10)  That  on  tbe  18th  day  of  Sep- 
tember, A.  r>.  1883,  McCarty  called  on  the 
plaintiff  for  tbe  twenty-five  hundred  dol- 
lars, in  pursuance  of  the  parol  agreement, 
and  plaintiff  caused  the  same  to  be  paid 
to  bim  by  the  First  National  Bank  of  Aus- 
tin, which  be  used  in  bis  business.  (Ill 
Tbat  at  tbe  time  of  the  receipt  of  tbe  said 
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twenty-flve  handred  dolIarH,  as  afbreHsld, 
•aid  McCarty  executed  bis  promissory  note 
for  same,  payable  to  said  First  National 
Bank,  of  which  plaintiff  was  and  is  now 
president,  with  twelve  per  cent,  interest 
and  ten  per  cent,  attorneys'  tees,  etc., 
which  note  was  renewed  for  the  same 
amunnt,  and  on  Kubstuntially  the  same 
terms,  November  20, 188:^,  and  March  24, 
1884.  On  January  27,  1887,  the  note  of 
March  24,  1884,  was  renewed  for  same 
amount,  payable  thirty  days  after  date, 
with  same  Interest,  etc.,  and  made  pay- 
able to  J.  T.  BracltenridKe,  president,  at 
the  First  National  Bank,  Austin,  Tex. 
The  first  of  these  notes  has  this  statement 
in  it:  'Deed  for  lot  where  I  lire,— collat- 
eral  security.'  The  last  note,  .lanunry  27, 
1887,  contains  this  statement:  'Purchase 
money  for  house  and  lot  now  occupied  by 
Ur.  Weisnelbere  In  the  city  of  A  ns  tin,  Trav- 
is county,  Texas.'  It  was  shown  hy 
proof  that,  when  the  first  note  was  exe- 
cnted,  McCnrty  resided  on  the  property  In. 
controversy,  and,  when  the  last  note  was 
made.  Dr.  WelHselberg,  as  McCarty's  ten- 
ant, resided  apon  it.  (12)  That  as  be- 
tween plaintiff  and  said  banii,  of  whose 
board  of  directors  plaintiff  was  finu  Is 
president.  It  was  understood  that  said 
agreement  between  him  and  McCarty  was 
his  Indlvirlual  transactiou,  and  he  In  liable 
to  said  bank  for  said  «2,ES00.  (13)  That 
pinlntitf  bad  no  notice  of  the  execution  or 
delivery  of  the  deed  from  Moore  and  wife 
to  McCarty  until  after  the  latter  failed  in 
business,  in  February,  1887,  and  he  let  Mc- 
Carty have  the  $2,500  in  good  faith,  believ- 
ing, from  McCarty's  statements  and  acts, 
that  the  deed  from  Moore  and  wife  to  him 
was  the  only  one  thi:y  had  executed  to 
convey  said  property;  but  he  did  have  no- 
tire  that  they  were  purchasing  said  prop- 
erty for  u  homestead,  and  that  they  were 
occopying  It,  when  he  let  McCarty  have 
themoney.  (14)  The  defendants  took  pos- 
sesstnn  of  the  property  in  controversy 
about  the  let  of  September,  1883,  and  were 
occupying  it  as  a  home  when  plaintiff  paid 
McCarty  the  $2,500,  and  have  so  continued 
to  occupy  It  most  of  the  lime  since  then; 
but  defendant  Martin  McCarty  did  not 
claim  it  as  a  homestead,  as  against  plain- 
tiff's said  debt,  until  after  bis  failure  In 
business,  In  February,  1887.  (15)  The  de- 
fendant .Josephine  McCarty  bad  no  knowl- 
edge of  said  transaction  between  plaintiff 
and  her  husbaud,  and  of  the  deed  being 
made  by  Moore  and  wife  to  plaintiff,  until 
after  her  husband's  failure  in  business,  hut 
thought  the  property  had  been  deeded  to 
her  said  husband;  and  shH  has  claimed  it 
all  the  time  as  her  homestead,  and  does  so 
now. 

"Cnnelnsions  of  law :  (1)  Tbat  plaintiff 
Is  entitled  to  Judgment  against  defendant 
Martin  McCarty  for  $2,500.00,  with  twelve 
per  cent,  interest  thereon  from  the  — — 

day  of ,1887,  to  date,  and  ten  percent. 

as  attorneys' fees  on  the  first  amount,  and 
for  costs.  (2)  That  the  deed  from  Moore 
and  wife  to  Martin  McCarty,  as  against 
the  rights  of  plaintiff  under  the  contract 
made  with  said  McCarty,  was  and  is  in- 
opsrative,  and  cannot  be  made  the  basis 
of  defendants*  homestead  rights,  because 
plaintiff  furnished  the  $2,600.00  believing, 


from  the  acts  and  representations  of  said 
McCarty,  that  the  title  to  said  property 
bad  been  conveyed  from  said  Moore  and 
wife  to  him,  and  without  any  notice  of  the 
execution  of  said  deed  to  McCarty.  (8) 
That  defendants  cannot,  as  against  plain- 
tifl'q  right  under  said  contract  and  agree- 
ment with  Martin  McCarty,  assert  home- 
stead right  under  the  deed  to  plaintiff,  be- 
CHuae  the  effect  of  said  agreement  was  to 
subrogate  plaintiff  to  the  rights  of  a  ven- 
dor of  the  premises.  (4)  It  is  therefore 
held  that  plaintiff  has  a  Hen  on  said  prem- 
ises, to  secure  the  payment  of  said  money, 
paramount  to  the  homestead  rights  of  the 
defendants;  and  Judgment  will  be  ren- 
dered against  said  Martin  McCnrty,  rb 
aforesaid,  and  against  both  defendants, 
forecluHing  said  lien  on  said  properly.** 

Appellants'  flrHi  assigitnient  of  error  Is: 
"The  court  erred  in  the  fifth  paraKraph  of 
thefarts  found  hytheconrt,  in  finding  that 
plaintiff  and  the  defendant  Martin  McCar- 
ty made  a  parol  agreement  before  the  con- 
snnimatlun  of  the  purchase  of  the  proper- 
ty In  cfintroversy  by  said  McCarty  from 
T.  J.  Moore  and  wife,  by  the  terms  of 
which  said  McCarty  was  to  temporarily' 
withdraw  from  his  buHlness  the  twenty- 
five  hundred  dollars  to  pay  Moore  and 
wife  for  the  property,  and  cause  Moore 
and  wife  to  make  a  deed  conveying  the 
property  to  plaintiff,  and  that  nrter  thir- 
ty days  from  that  time  plaintiff  wonid  ad- 
vance to  said  McCarty  twenty-five  hun- 
dred dollars  to  replace  the  amount  so 
withdrawn  from  his  hnstness,  and  that 
said  deed  was  to  be  delivered  to  plaintiff, 
who  was  to  hold  the  deed  to  said  proper- 
ty, and  have  a  lien  thereon,  until  sold  Mc- 
Carty, should  repay  the  amount,  with  in- 
terest, when  he  was  to  convey  It  to  Mc- 
Carty, because  the  grent  preponderance  of 
the  testimony  and  circumstances  in  this 
caseshowsthat  nosuch  agrecmentever  ex- 
isted between  plaintiff  nml  defendant,  and 
shows  that,  if  any  such  agreement  ever 
did  exist,  it  was  changed  to  another  and 
entirely  different  agreement  before  any 
money  was  advanced  to  defendant." 

In  treating  the  foregoing  assignment, 
we  will  discuss  several  of  the  prinrlpal 
questions  presented  In  the  record.  Under 
the  view  we  take  of  the  case,  the  court  be- 
low found  the  material  facts  to  be  deter- 
mined, and  was  correct  in  finding  that  the 
money,  $2,500,  was  furnished  by  plaintiff 
under  the  agreement  as  found  hy  the 
court,  and  not  under  any  change  of  agree- 
ment. 

It  occurs  tons  that  the  first  and  most 
Important  question  in  the  easels  as  to  the 
time  the  parol  agreement  was  uinde  before 
the  payment  to  Moore  by  McCarty,  and 
before  the  delivery  of  the  deed  to  McCarty, 
or,  us  expressed  in  the  court's  finding,  be- 
fore the  consummation  of  the  purchase  by 
McCarty.  A  reference  to  some  of  the  testi- 
mony win  show  that  it  supports  the  find- 
ing. Page  McDannell  says  the  sale  of  the 
property  by  McCarty  arid  wife  (their  old 
home)  to  LIttlefleld  was  taken  into  con- 
sideration when  witness  (who  was  the 
former  partner  of  McCarty  in  the  whole- 
sale liquor  business)  sold  out  his  interest 
in  the  business.  The  agreement  between 
him  and  witness  was  (bat  tiie  proceeds  of 
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tb«  property  sold  to  Littlefleld  were  to  btt 
vaed  in  tbd  bualneM.  McCarty  asBatned 
the  debts,  about  f]7,0U0,  upon  dissolution, 
bat  McDannell  was  bound  tor  them.  The 
stock  was  worth  about  922.(H)0.  After 
NBlUnt;  out  to  McCarty,  McDunnell  says  he 
found  out  that  he  vras  about  to  buy  an- 
other place,  which  would  at  once  become 
a  boiuestead.  Witness  went  risht  to  him, 
and  objected  to  bis  taking  the  money  out 
ol  his  txiMiness  until  the  firm's  Indebted- 
BeHM  was  settled.  McCarty  told  witness 
that  he  had  gone  so  far  he  did  notsee  bow 
beconld  help  It,— had  contracted  for  the 
property,  and  was  expecting:  the  deed 
every  day.  Witness  sufj^Kcsted  that  the 
deed  be  returned,  and  another  deed  by 
Muore  and  wife  be  made  to  plaintiff,  Mc- 
Carty made  no  objection,  and  said  he 
would  do  It.  Witness  then  hunted  up 
plaintiff,  told  him  what  the  object  was, 
audlall  about  it,  when  plaintiff  ami  wit- 
ness went  toMcCarty's  store,  and  plaintiff 
talked  to  McCarty.  As  McCarty  bad  al- 
ready said  he  would  fix  it  np  that  way 
the  witness  considered  bis  object  accom- 
plished, and  left, and  did  not  know  how  It 
wan  fixed  up.  The  witness  does  not  give 
the  date  of  this  transaction,  but  says  it 
was  very  soon  afterthe  dissolution,  which 
was  on  August  let;  could  not  state  the 
day  of  the  month.  He  says  McCarty  is 
mistaken  in  saying  that  he  bad  the  deed 
when  witneiis  went  to  him;  that  be  has 
the  dates  confounded;  that  it  would  have 
been  nonsense  to  advise  him  to  have  the 
deed  made  to  Brackenrldge,  if  it  had  been 
already  received,  and  the  money  paid. 
Brackenrldge  Is  not  certain  when  he  bad 
the  first  conversation  with  McCarty  abont 
the  trade;  says  it  wan  abont  the  1st  of 
Aognst.  They  did  not  agree  <m  that  day. 
McCarty  wished  Brackenridg^e  to  take  the 
property,  which  the  latter  decllr.ed  to  do. 
He  says:  "I  think  probaldy  I  saw  him 
again  the  next  day,  and  it  was  prubably 
three  days  after ward-s  that  he  saw  me  In 
the  bank.  What  he  wanted  there  was 
merely  to  conHummate  the  agreement  be- 
fore made.  He  wanted  to  know  what  I 
would  do  for  him  certainly,  and  I  told 
bim  I  would  take  the  deed  to  myself  for 
the  property  from  Moore  and  wile,  and 
bold  It,  and  wait  on  him  for  the  puivbasu 
money;  that,  if  be  was  compelled  to  take 
tbe  money  out  of  his  business,  I  would 
wait  on  bIm  as  tbe  vendor  of  tbe  proper- 
ty. That  was  the  second  or  third  time  he 
came  to  see  me.  Tbei'e  had  then  been  an 
agreement  between  iis.  At  the  second  In- 
terview, 1  had  an  agreement  with  him 
abont  the  same  thing.  He  said  he  had  a 
contract  with  Moore  and  wife  for  the 
property,— a  bouse  and  lot;  tbathe  would 
be  compelled  to  take  and  pay  for  It,  but 
that,  under  his  agreement  with  McUannell, 
he  could  not  pay  for  It;  that  it  would 
cripple  bim  in  his  business,- and  he  want- 
ed me  to  furnish  blm  rellel,  and  to  assist 
blm."  The  contract  or  agreement  Is  then 
stated  by  the  witness.  By  reference  to 
other  transactions, he  fixes  tbe  time  of  the 
contract  on  the  1st  of  August,  1883.  Tbe 
testimony  shows  that  the  Moore  deed  to 
McCarty  was  executed  in  San  Antonio, 
and  Moore  came  with  It  to  Austin  on  the 
3d  of  August,  1883.    Tbe  trade  had   been 


n^rotlated  by  M.  B.  Sweeney,  ■  land 
agent.  Sweeney  testified  that  Dr.  Moore 
came  to  Anstln  on  the  2d  or  3d  of  Angost, 
1X83,  and  was  in  his  otUce  about  10  4.  u. 
Moore  told  him  he  had  come  to  close  tbe 
trade.  He  (Sweeney)  left  Moore  In  bis 
otUce,  and  went  to  see  McCarty.  When 
be  Infurmcd  McCarty  that "  Dr.  Moore  was 
here,  ready  to  close  the  trade, "be  (McCar- 
ty) was  standing  at  the  desk,  and  seemed 
a  little  confused.  "He  said,  '  1  am  not 
ready.'  'Well,'  I  said,  '  Mac.  you  had  bet- 
ter S)^  to  this.'"  Witness  went  hack  to 
bis  office,  and  told  Muoi-e  what  McCariy 
said,  when  Muore  requested  witness  to 
tell  McCarty  that  tbe  trade  had  to  be 
closed  that  day,  or  he  would  take  tbe 
property  off  tbe  market,  and  not  sell  It  at 
the  price.  Witness  went  to  McCarty  and 
delivered  the  message,  when  Mc*"'arty 
said  he  would  see  what  he  could  do.  Wit- 
ness returned  to  bis  office,  and.  while  k"- 
Ing  to  McCdrly's  store  tbe  third  time,  be 
met  McCarty.  "•  •  •  i  gaij,  •  Mac. 
have  you  made  it?'  He  answered:  '  Maj. 
Brackenridire  has  agreed  to  let  me  have 
ths  money  to  pay  for  the  place.  A  better 
friend  I  never  had,'"  etc.  The  witness 
then  proceeds  to  narrate  the  subsequent 
fact  uf  tbe  payment  of  tbe  $2,500  to  Moore 
when  the  deed  was  delivered  to  MeOarty. 
sud  says:  "At  thA  time  of  the  sale,  as  my 
memory  serves  me  pretty  strongly.  Mc- 
Carty left  the  deed  in  my  office,  and  toFd 
me  the  deed  was  to  be  made  to  Maj. 
Brackenrldge.  So  1  retained  tbe  deed, 
copied  it,  inserted  Maj.  Brackenridge's 
name,  and  sent  it  to  Dr.  Moore  to  sign." 
Witness  is  certain,  by  reference  to  the  en- 
try of  his  commissions  on  the  trade,  that 
tbe  money  was  paid  and  the  deed  deliv- 
ered (m  the  3d  of  August.  AfterwardH  tbe 
deed  from  Moore  and  wife  to  Brackenrldge 
came  back  from  San  Antonio  to  J.  W.Itub- 
ertson.  It  was  delivered  by  him  to  .Sween- 
ey, who  delivered  it  to  Brackenrldge. 
McCarty  i<«  positive  In  bis  testimony  that 
the  first  deed  was  delivered  to  bliu  on  the 
3d  of  Angnst,  and  that  be  made  tbe  agree- 
ment with  Brackenridge  on  the  6tb.  Says 
it  was  August  6tbhehan<led  the  deed  back 
to  Sweeney  with  InstnictionR  to  have  a 
new  deed  made  to  Brackenrldge,  and 
thinks  It  was  the  9th  thesecond  deed  came 
back.     It  was  dated  August  7tb. 

We  have  reviewed  tuis  testimony  at 
some  length,  as  the  question  raised  by  it 
Is  of  more  Importance  to  tbe  decision  of 
tbe  case  than  other  findings  of  tbe  court 
upon  the  facts.  We  conclude  that  the 
testimony  warranted  the  court  In  finding 
that  the  agreement  with  plaintlH  and  Mc- 
Carty was  made  before  the  purchase 
money  was  paid  to  Moore,  and  before  tbe 
deed  was  delivered  to  McCarty.  It  was 
upon  the  agreement,  as  found  by  the 
court,  that  Brackenrldge  furnished  the 
money  to  McCarty  for  which  the  latter 
executed  his  note  for  the  amount,  $2,500, 
to  tbe  First  National  Bank,  of  whlcii  plain- 
tiff was  and  Is  the  prRsiclont.  The  note 
is  dated  the  18tb  of  September,  1883;  and 
tbe  other  notes,  including  the  one  sued 
on,  are  renewals  of  tbe  first.  The  lost 
note  is  of  date  J»nnary'/7,1887,  and  states 
upon  Its  face  that  It  Is  "putchase  money 
tor  house  and  lot   now  occupied  by  Dr. 
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WetsnelberKi 'n  tb«  city  of  AaBtin,''ete., 
wliicb  la  the  Bame  convcjpd  by  Moore  and 
wife.  The  first  note  was  due  60  days  after 
date,  and,  belore  the  siguatare,  contaiDs 
tile  following:  "Deed  lor  lot  where  I  live, 
— Gullateral  security. "  At  this  date  Mc- 
Carty  was  living  on  the  place,  having 
moved  upon  it  on  the  11th  September, 
1K83.  He  purchased  the  property  tor  a 
home,  but  coold  not  obtain  possession  un- 
til the  11th  of  September,  it  t>einK  occu- 
pied by  a  tenant.  BrarkenrldKe  knew 
nothing  ot  the  deed  to  McCarty  at  the 
time  be  advanced  the  money.  His  and 
McCarty's  agreement  was  tuat  he  was  to 
bold  the  deed  made  to  him,  not  as  a  deed 
ot  conveyance,  but  as  a  lien  ou  the  house 
and  lot  to  secure  the  payment  of  the 
amountto  be  advanced  by  him, and,  when 
McCarty  repaid  him,  he  was  to  convey 
the  property  to  him.  Construing  the 
traoBUutiuu  as  foand  by  the  court,  the 
deed  to  McCarty  incumbered  the  property 
with  a  parol  trust,  as  expressed  in  the 
agreement.  The  legal  effect  of  the  trans- 
action was  as  If  the  deed  had  been  at  finit 
made  by  Moore  and  wife  to  Brackenridge 
to  take  effect  as  a  mortgage  for  the  secu- 
rity of  the  piirchawe  money,  upon  the  pay- 
ment of  which  Brackenridge  was  bound 
to  convey  to  McCarty  the  property.  The 
withdrawal  of  the  money  from  his  bual- 
newH  by  McCarty,  under  the  circnmstancea 
uf  bis  agreement  with  McDannell,  and 
the  condition  of  his  business,  was  a  suffi- 
cient consideration  to  bind  Brackenridge 
to  furnish  the  money.  The  agreement  to 
make  the  mortgage  was  valid  and  en- 
forceable. The  money  was  furnished  by 
Brackenridge, — a  performance  that  con- 
summated all  prior  agreements,  and  gave 
tlieni  vitality  from  the  beginning.  Hicks 
V.  Morris,  57  Tex.  6.58.  The  sending' of  tlie 
first  deed  back  to  Moore  after  its  delivery, 
and  having  one  executed  to  Urackeiiridfje, 
was  but  a  conii>iiance  with  a  legal  agree- 
ment made  with  him  before  the  first  deed 
M%as  delivered.  A  parol  agreement  may 
be  made  to  execute  a  mortgage  in  the 
future,  where  the  agreement  is  supported 
by  a  valuable  consideration;  and  the 
agreement  itself  will  be  treated  as  a  mort- 
gage, in  a  court  of  equity. 

The  iinestion  of  homestead  does  not  em- 
barrass tho  case  or  interfere  with  the  con- 
tract. The  husband  can  incumber  the 
Iiomestead,  in  the  acqulHitiou  ot  it;  and 
honicHtead  rights  will  not  obtain,  so  long 
as  the  incumbrance  remains.  The  hus- 
band can  renew  the  incumbrance,  or 
thange  it,  at  discretion,  so  be  does  not 
defraud  the  wife.  Farmer  v.  Simpson,  6 
Tex.aU4:  Morris  v.  Geisecke,  60  Tex.  633; 
White  V.  Shepperd.  16  Tex.  163;  aementa 
V.  Lacy,  51  Tex.  ir>0;  Olllom  v.  Collier,  53 
Tex.  592;  De  Bruhl  v.  Maas,  54  Tex.  464. 
A  mere  lender  of  money  for  the  purpose  of 
buying  a  homestead  has  no  lien,  unless 
there  was  at  the  time  an  agreement  to 
that  effect.  Kuhl  v.  Kauffnian,  65  Tex. 
738.  In  the  case  at  bar,  there  was  an 
agreement  tor  lien,  which  must  l)e  dis- 
charged before  a  homestead  can  be  ac- 
quired, against  it. 

The' toregoina:  disposes  of  the  Impor- 
tant iHsue  in  the  case,  but  others  must  be 
considered.    We  do  not  think,  as  insisted 


In  the  second  assign  nwat  of  error,  that 
the  sixth  finding  of  fact  by  the  court  waa 
nusupported  by  the  evidence.  The  evi 
dence  warranted  tho  conclusion  that  Mc> 
Carty's  business  was  In  such  condition 
that  he  could  not  have  permanently  with* 
drawn  therefrom  the  |2,500  witliout  en- 
dangering its  success,  and  impairing  hia 
commercial  standing.  McCarty  sub- 
stantially so  represented  the  tacts  t» 
Brackenrldtte  in  negotiating  the  agree- 
ment for  the  loan.  His  agreement  with 
bis  partner,  and  the  interview  betweei^ 
them  upon  this  subject,  also  supports  tha 
finding.  It  is  also  true,  as  found  by  th» 
court,  that  the  agreement  with  the  plain- 
tiff enabled  bim  to  procure  the  purchase 
money  for  the  honae  and  lot  without  in- 
Jury  to  his  business. 

Appellants  contend  that  the  court  com- 
mitted error  in  finding  that  the  indorse- 
ment of  Brackenridge  on  the  deed  to  bim 
was  not  a  contract  with  McCarty,  but  a 
voluntary  statement  made  for  the  protec- 
tion ot  McCarty  in  case  ot  the  death  of 
Brackenridge  before  the  money  was  fur- 
nished as  per  agreement.  The  deed  was 
left  with  plaintiff  before  the  money  was 
drawn, and  there  was  nothlngio  show  the 
nature  ot  the  transaction  and  McCarty's 
interest  in  the  property.  Brackenridge 
did  not  know  of  the  former  deed  to  Mc- 
Carty. Brackenridge  full.r  explained  the 
meaning  of  the  indorsement,— that  it  was 
tor  McCarty's  protection  in  case  he  should 
die:  that  McCarty  would  be  entitled  to  a 
conveyance  ot  the  property  from  him  it 
he  did  not  draw  the  money  to  replace  in 
bis  business.  Evidently,  the  statement 
that  McCarty  bad  deposited  with  Brack- 
enridge, or  paid  bim,  $'2,500,  was  a  fic- 
tion ;  hut  it  would  afford  a  consideration, 
and  a  good  reason,  tor  a  reconveyance  of' 
the  property  to  McCarty  by  Bracken- 
ridge's  representatives  in  case  of  his  death. 
In  other  words,  it  indicated  that  McCarty 
was  entitled  to  a  conveyance  unless  ha- 
used  the  credit  provided  for  in  the  memo- 
randum. 

The  fourth  assignment  complains  of  er- 
ror in  the  court's  finding  that  McCarty,  on 
the  18th  September,  called  upon  plaintiff 
tor  the  f  2,500,  in  pursuance  of  the  parol 
aRreement;  that  plaintiff  caused  it  to  be 
paid  to  bim  by  the  First  National  Bank; 
and  that  defendant  uMd  it  in  his  busi- 
ness. The  finding  is  in  accord  with  the 
testimony.  The  note  was  made  payable 
to  the  bank,  but  Brackenridge  was  bound 
to  the  bank  tor  the  amount,  and  it  was 
regarded  as  his  obligation  by  him  and  the 
bank  authorities.  'This  view  of  the  case 
Is  consistent  with  the  tacts  indicating  the 
very  contract  with  all  the  parties,  and  it 
is  BO  stated  by  direct  testimony.  The 
bank  did  not  loan  any  money  to  McCarty. 
Brackeniidge  was  personally  responsible, 
and  be  and  the  bank  so  regarded  it.  He 
was  regarded  as  the  owner  of  the  note 
and  its  security. 

It  may  be  as  well  to  say  ))ow,  in  antici- 
pation of  the  aHl^lgnment  of  error,  that 
the  legal  conclusion  to  be  derived  from  the 
tacts  HO  found  constituted  Brackenridge 
the  real  owner  of  the  note,  and  the  ben- 
eficiary of  the  security.  The  suit  wae 
properly  so  brought,  and  sustained  by  the 


Digitized  by 


Google 


1002 


SOUTHW£ST£BN  BBFOBTEB.  Vox.. 


(Tax. 


testlmooy.  IStber  the  legal  or  equitable 
owner  may  maintain  an  action  on  a 
promlaaory  note.  Bntler  v.  Robertson, 
11  Tex.  142.  The  bank  and  Brackenrldffe 
could  have  any  undnrstandlnK  aa  to  tbe 
liability  and  ownership  that  suited  them, 
without  violatinK  any  right  of  McCarty. 
But  it  ia  undoubtedly  true  that  McCarty, 
under  the  facta,  waa  liable  to  Bracken- 
ridge;  and  the  latter  had  a  good  cause  of 
action  against  him,  as  made  in  tbe  peti- 
tion and  by  the  proof. 

There  are  many  aaalgnments  of  error  in 
the  able  brief  of  counsel  for  appellants, 
directed  to  tbe  issues  discussed  in  the  fore- 
going; but  they  are  all  comprehended  In 
what  we  hare  said,  and  disposed  of  ad- 
versely to  the  appellants.  All  the  findings 
of  the  court  below  are  supported  by  the 
evidence,  and  are  sufficient  to  warrant 
the  Judgment  of  the  court.  It  ought  to 
be  affirmed,  and  it  is  so  ordered. 

Kky,  J.,  did  not  sit  in  this  case. 


St.  iMxna,  A.  ft  T.  By.  Co.  in  Texas  t. 
Pdt.nam. 

(Court  of  CtvU  AppedU  of  Ttxat.    OcL  36, 

1893.) 

IlMUBT  TO  BbAXBKAH  —  iNSPBCTIKe  CABS  — FBI/- 
LOW  Skbvantb. 

1.  Where  a  car  inspector  negliKently  fails  to 
discoyer  that  a  foreign  car  running  on  the  road 
la  in  bad  order,  and  to  report  it  for  repairs,  the 
ctHnpanr  is  liable  for  injuries  to  a  brakeman 
caused  by  the  defect.  Railway  Co.  t.  Kemaa, 
14  S.  W.  Bep.  668,  78  Tex.  294,  followed. 

2.  A  car  inspector  is  not  a  fellow  Mrrant 
of  a  brakeman. 

Appeal  from  district  court,  Grayson 
county;  H.  O.  Head,  Judge. 

Action  by  R.  L.  Putnam  against  the  St. 
Louis,  Arkansas  &  Tezoa  Railway  Com- 
pany in  Texan  to  recover  for  injuries  sns- 
taineU  through  the  nllcged  negligence  of 
defendant.  From  a  jtitlgment  for  plaln- 
tin,  defnndunt  appeala.     Affirmed. 

B  yuut  &  Dillm-d  and  Ham  H.  West,  for 
appellant. 

Tarlton,  C.  J.  This  suit  wbh  brought 
by  appellee  against  appellant,  to  recover 
damages  for  p<!rsonal  Injnrles,  which  re- 
sulted in  a  judgment  and  verdict  for  ap- 
pellee, from  which  the  appellant  has  pros- 
ecuted this  appeal.  Appellee  was  em- 
ployed asa  brakeman  by  appellant.  While 
coupling  cars  In  tbe  dlHCharge  of  his  duty, 
bis  band  was  mashed,  and  his  thumb  in- 
jured. The  cars  were  not  the  property  of 
appellant,  but  belonged  to  a  connecting 
line.  There  waH  a  defect  in  the  cars, 
which  was  tbe  cause  of  the  injury.  Tbe 
jury  found  that  the  company  had  failed, 
through  its  inspector,  to  use  due  care  in 
inspecting  the  cars,  and  in  providing 
against  the  danger  incident  to  handling 
them.  The  appellant  contended,  and  here 
contends,  that  because  of  the  fact  that 
the  cars  were  foreign  cars  the  company 
did  not  owe  the  same  measure  of  diligence 
In  guarding  against  defects  as  if  they  bad 
been  its  property.  Appellant  also  con- 
tei/ded,  and  here  insists,  that  because  nt 
this  fact  the  inspectur  and  appellee  were 
fellow  sorvants,  and  that  for  this  reason 


the  neglig«ice  of  the  former  shoold  be  Ira- 

pated  to  the  latter.  Appellant  asks  spe- 
cial Instructions  covering  these  defenses, 
which  were  refused  by  the  court.  This  re- 
fusal is  assigned  us  error.  The  action  of 
tbe  court  Is  sustained  by  us.  Oursupreme 
court  has  held  (correctly,  we  think)  that 
a  railway  company  is  under  the  same  ob- 
ligation to  furnish  sale  appliances  for  the 
use  of  Its  employes,  whether  tbe  cars  b  e- 
long  to  It  or  to  a  connecting  line,  and 
that  the  doctrine  applying  to  fellow  serv- 
ants does  not  obtain  under  the  cireuiii- 
atances  here  stated.  Railway  Co.  v.  Ker- 
nan,  78  Tex.  294, 14  S.  W.  Rep.  COM. 
The  judgment  is  ther^ore  affirmed. 

Head,  J.,  did  not  sit  in  this  case. 


I.NTBBXATIONAL  ft  G.  N.  R.  Co.  V.  MaHULA. 

(Court  qf  dmU  Appeals  cf  Texat.    Oct  98^ 

CaBBIBRS — LliflTlKO  Liabiutt. 
A  common  carrier  may  stipulate,  in  a 
contract  of  shipment  to  a  point  beyond  its  line, 
tl'Ut  it  sbiiU  be  released  from  liability  after  the 
chattels  shipped  have  left  its  line,  and  siich  stip- 
ululiun  will  result  to  the  benefit  of  a  connecting 
carrier  over  whose  line  tbe  chattels  pass,  ex- 
empting such  connecting  carrier  from  liability 
for  loss,  except  that  which  occurs  on  iia  own 
road.  Railway  Ga  v.  Adams,  (Tex.  8up.)  14 
8.  W.  Rep.  66d.  followed. 

Appeal  from  district  court,  Medina 
county. 

Action  by  Martin  Mabula  against  tbe 
International  &  Gieat  Northern  Railroad 
Company  to  recover  the  vnine  of  two  cat 
loa<iM  of  horses.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

The  other  (acts  fully  appear  in  the  fol- 
lowing statement  by  Fibukii,  C.  J.: 

Tbe  appellee  Instituted  suit  against  tbe 
appellant  in  tlie  district  court  of  Medina 
county,  Tex.,  on  the  17th  day  of  May, 
1S88,  to  recover  the  alleged  value,  at  St. 
Joseph,  Mo.,  of  two  car  loads  (4ii)  of  horses 
ship|)ed  on  July  26, 1887,  by  appellee  from 
New  Rraunfeis,  Tex.,  to  St.  Joseph,  Mo., 
alleging  their  value  at  St.  Joseph,  .Mo.,  to 
be  $1,960.  Appellee  alleged  that  appellant 
failed  and  refused  to  deliver  said  burses  to 
appellee,  upon  bis  demand,  at  St.  .loseph, 
AIo.,  although  appellee  had  tendered  to  ap- 
pellant all  freight  and  charges  which  a(i- 
pellee  claimed  for  transportation  and  feed, 
etc.  Appellant  answered  by  general  de- 
nial, and  that  stock  was  shipped  upon 
two  special  contracts  at  a  reduced  rate  of 
freight,  made  on  July  26,  1887,  by  appel- 
lee aud  Kenneth  D.  Wbeatley  with  tbe 
Missouri  Pacific  Railway  Company,  which 
was  at  that  time  the  lessee  of  the  appel- 
lant; that  saidshlpment  wasraadeas, and 
was  in  fact,  an  Interstate  snipment;  that 
the  conditions  of  said  contract  sti]iulated 
that,  In  case  of  loss  or  damage  of  any  kind 
for  which  tbe  Missouri  Pacific  Railway 
Company  should  bellable,  then, and  in  that 
event,  said  company  should  only  be  re- 
quired to  pay  tbe  value  of  said  horses  so 
damaged  at  New  Braunfels  on  date  of 
shipment,  and  that  the  value  of  said  hors- 
es when  shipped  ar  New  Braunfels,  Tex., 
did  not  exceed  f  19  per  head ;  that  appel- 
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iant,tboacb  a  common  carrier,  and  buond 
to  tbe  public  for  torts  committed  by  ita 
lessee,  the  Mlaaoari  Pacific  Railway  Com- 
pany, generally,  coald  only  be  held  liable 
lor  tbe  tortM  ot  ita  leasee  committed  Id  tbe 
performance  ot  aome  dnty  appellant  as 
such  owed  to  tbe  pahlic;  tbat,  as  anch 
common  carrier,  appellant  did  not  owe  it 
totbe  public  to  make  Interstate  ahlpmeuta, 
and,  If  appellee  saw  fit  to  enter  contracts 
for  intenitate  shipment  of  hia  boraea,  then 
ba  must  look  to  the  lessee  for  his  damaKeH, 
■and  that  he  basnorlgbt  to  hold  appellant 
responsible  for  socb  damages  caused  by  Its 
lessee;  and  that  appellant  la  only  liable  In 
-Bucb  cases  for  the  damages  done  while 
•aid  horses  were  being  transported  upon 
Its  own  line.  Trial  was  had,  and  a  var- 
■dlct  and  Judgment  were  rendered  for  tbe 
■appellee  against  tbe  appellant  fur  f  1,525. 

Bamartt  St  Oteeo,  for  appellant.    Dea- 
maa  A  Franklto,  for  appellee. 

FisHRH,  C.  J.,  {after  stattng  the  /keta.) 
'The  court  erred  in  refusing  to  give  to  tbe 
inry  the  following  charge  requested  by  ap- 
pellant: "The  defendant  ankH  the  court  to 
Instruct  tbe  Jury  that,  if  they  believe  from 
tbe  evidence  that  the  Missouri  Pacific 
Railway  Company  made  and  entered  Into 
the  contracts  set  up  by  the  defendant  to 
ship  these  animals  beyond  the  line  of  tbe 
International  Sc  Great  Northern  Railroad, 
then  the  International  &  Great  Northern 
Railroad  is  not  liable  for  any  damages 
tbat  occurred  to  plaintiff's  horses  beyond 
tbe  line  of  its  road."  The  evidence  In  the 
record  shows  that  appellee  entered  into 
two  written  contracts  of  shipment  witb 
the  MlHSOurl  Pacific  Railway  Company  to 
-ship  horses  from  New  BranntelH,  Tex.,  to 
St.  Joseph,  Mo.  There  Is  u  ciauHe  in  each 
«ontract  limiting  the  liability  of  the  car- 
rier to  Its  own  line.  The  cause  of  action 
ia  bared  upon  the  refusal  of  the  railway 
company  to  deliver  tbe  horses  to  appellee 
after  they  had  arrived  at  St.  .Joseph,  Mo. 
While  the  evidence  Is  not  clear  In  showing 
tbat  the  hordes  in  controversy  were  the 
same  covered  by  tbe  two  contracts  of 
shipment  with  the  Missouri  Pacific  Rail- 
way ('omfiany,  and  were  delivered  at  St. 
Joset>h  by  tbat  road,  still  it  is  sufficient  to 
entitle  the  oppellant  to  have  submitted  to 
tbe  Jury  the  isHues  raised  by  tlie  sp(-clal 
cbarue.  Tbe  number  of  horHPs,  the  date 
of  sblpment,  the  place  where  stjipped  from, 
tbe  place  of  destination,  and  the  names  of 
the  consifrnors  and  consignees,  an  stated 
in  tbe  written  contracts  of  Mhlpment,  cor- 
respond with  the  evidence  of  appellee  and 
witness  Whratley.  The  witnesHes  for  ap- 
pellant speak  of  the  horses  boing  delivered 
at  St.  Joseph,  Mo.,  by  the  MiM«iouri  Pacific 
Railway  Company.  Such,  in  effect, Is  their 
testimony  on  the  subject.  Under  these 
facts  it  should  have  been  left  to  tbe  Jury  to 
determine  whether  these  horses  were  cov- 
ered by  the  written  contracts  of  shipment 
with  the  Missouri  Pacific  Railway  Com- 
pany, and  whether  they  were  carried  Into 
St.  Joseph,  Mo.,  by  that  road.  Such  evi- 
dence would  have  a  tendency  to  show 
that  tbe  horses  were  covered  by  the  con- 
tracts ot  shipment  with  tbe  .Missouri  Pa- 
-clflr  Railway  Company,  and  tbat  they  bad 
passed  out  of  the  possession  of  appellant 


at  tbe  time  sacb  delivery  was  refnsad  ap- 
pelloe,  and  tbat  at  sucb  time  tbey  bad 
gone  into  possession  ot  another  carrier, 
if  this  should  be  the  effect  of  tbe  evidence, 
tbe  appellant  would  be  entitled  to  tbe 
benefit  of  tbe  clause  in  the  written  con- 
tracts exempting  the  carrier  from  liability 
tor  Injnrtes  resulting  on  other  than  its 
own  lines.  Such  exemption  made  by  tbe 
Missouri  Pacific  Railway  Company  In  tbe 
written  contracts  of  shipment  would  re- 
sult to  the  benefit  of  each  carrier  over 
whose  line  the  horses  may  be  transported. 
McCarn  v.  Railway  Co.,  (Tex.  Sup.)  19  S. 
W.  Rep.  547;  Railway  Co.  v.  Baird,  75 
Tex.  257, 12  S.  W.  Rep.  530:  Railway  Co.  y. 
Adams,  (Tex.  Sup.)  14  8.  W.  Rep.  666. 
Judgment  reversed,  and  cause  remanded. 


HEI.I.ER  V.  City  op  Alvasado. 

(CouTt  qf  CMl  Appeals  of  Tecaa.    Nov.  29, 

188-3.) 

MOKICIPAL  CoBPORATIOZrS— OBDINAMOaS— LiCBMSa 
Tax— IjITKBE-ST. 

1.  On  an  Isaae  as  to  whether  an  ordinance 
imposing  a  certain  license  tax  was  duly  enacted, 
the  mayor  of  the  city  testified  that  he  was  pres- 
ent and  presided  over  the  meetinfr  of  the  city 
council  when  such  ordinauce  was  adopted;  that, 
accurdliis  to  his  recollection,  it  was  adopted  by 
a  unanimons  vote  of  the  council  present;  that 
he  could  not  state  positively  that  sucb  were  the 
facts,  but  that  be  did  not  remember  of  auy  ob- 
jections being  made  to  its  passage.  Bdd,  that 
the  evidence  was  suffident  to  warrant  a  finding 
;that  the  ordinance  was  legally  enacted. 

2.  Rev.  St.  art.  433,  provides  that  the  city 
council  may  enforce  by  suit  the  payment  of 
license  taxes  due  the  city  from  any  person  car- 
rying on  a  business  subject  to  a  license  tax 
within  its  limits.  Beld  that,  there  being  noth- 
ing in  such  statute  to  authorize  the  enforcement 
of  interest  on  the  amount  due  as  license  tax,  a 
judgment  for  such  license  tax,  and  for  interest 
thereon,  must  be  modified  by  omitting  die 
amount  awarded  as  interest. 

3.  It  is  no  defense  to  an  action  for  the  re- 
covery of  such  license  tax  that  a  criminal  prose- 
cution is  pending  for  the  nonpayment  of  such 
tax;  such  remedy  being  cumulative,  and  it  not 
t>eing  shown  tbat  the  crimiual  prosecution  had 
resulted  in  the  payment  of  the  taxes  sought  to 
be  recovered  by  tbe  civU  proceeding. 

Appeal  from  Jobnuon  county  court. 

Action  by  the  city  of  Alvarado  aKalnst 
A.  W.  Heller  to  recover  a  license  tax. 
JuiiKment  for  plaintiff.  Dt^feudant  ap- 
peals.   Aiflrnied. 

in  order  to  show  the  ordinance  under 
which  the  tux  was  due  was  IcKally  enact- 
ed, plaintiff  introduced  the  following  evi- 
dence: "John  C.  Brannon,  mayor  of  the 
city  ot  Alvarado,  testified  for  the  plaintiff 
that  be  was  mayor  on  tbe  9tb  day  uf  Sep- 
tember, I^S.5,  and  presided  over  the  meeting 
of  tbe  city  council  when  tbe  revised  ordi- 
nances were  adopted.  His  recollection  ia 
tbat  the  ordlnnncea  were  passed  by  a 
unanimous  vote  of  all  the  members  of  the 
council  present.  He  cuuld  not  state  posi- 
tlvel.v  that  such  were  tbe  facts.  He  did 
not  remember  ot  any  objections  made  aa 
to  any  part  or  all  ot  tbem.** 

A.  W.  Heller  and  W.  B.  Skeltoo,  for  ap- 
pellant. 

Strphrnb,  J.  This  action  waa  original- 
ly brought  in  a  JuMtice's  court  ot  Johnson 
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county  by  the  city  ol  Alvaradu  against 
appellant,  tu  recover  $150  as  Ucenee  tax 
impostid  by  eaid  city  upon  the  occupation 
of  a  retail  liquor  dealer.  Appellee  sued  ns 
a  municipal  corporation,  claiming  to  be 
duly  incorporated  under  tlie  laws  of  the 
state.  Appellant  Sled  a  written  plea  In 
the  justice's  court,  termed  by  him  a  "plea 
to  the  jui'tsdictinu,"  in  n'blcb  he  set  up 
that  the  court  was  without  jurisdiction 
to  entertain  a  suit  to  collect  taxes,  and,  in 
support  of  this  position,  alleged  that  the 
ordinance  levying  the  tax  was  invalid  fur 
want  of  the  two-thirds  majority  of  the 
city  council  in  its  adoption,  and  that  the 
ordinance  wblcb  directed  the  suit  to  be 
brought  BKainst  this  appellant  (naming 
him)  for  a  failure  to  pay  occupation  taxes 
was  a  discrimination  against  him, though 
alleged  to  have  been  enacted  for  his  espe- 
cial benefit.  This  plen  also  alleged  that  a 
criminal  prosecution  bad  been  instituted 
in  the  mayor's  court  of  said  city  of  Alva- 
rado  on  account  of  the  nonpayment  of 
these  taxes,  in  which  a  flue  bad  been  ad- 
Judged  against  appellant,  from  which  an 
appeal  had  been  taken  to  thecounty  court, 
where  the  proHecution  was  still  pending. 
This  plea  was  sworn  to.  In  additioTi,  ap- 
pellant answered,  setting  up  that  appellee 
had  attempted  to  adopt  as  its  charter  the 
general  law  providing  for  the  charters  of 
cities  and  towns  of  over  1,000  inhabitants, 
but  that  this  was  ineffectual  because  not 
adopted  by  a  two-thirds  majority  of  tlie 
city  conncil.  This  plea  was  not  sworn  to, 
nor  was  there  any  plea  tiled  by  appellant 
in  writing,  and  sworn  to,  which  denied 
that  appellee  was  a  corporation,  as 
claimed  by  it.  The  apiwllee  recovered 
Judgment  in  the  justice's  court  for  $1.50, 
and,  on  appeal  in  the  count}'  court,  for 
¥150,  and  $6.25  interest,  from  which  last 
judgment  this  appehl  is  prosecuted.  We 
conclude  that,  la  the  absence  of  u  sworn 
plea  denying  that  the  city  of  Alvarado 
was  a  corporation,  the  court  did  not  err 
in  overruling  this  defense  of  appellant. 
We  are  also  of  the  opinion  that  the  evi- 
dence warranted  the  county  court  in  the 
flniliiig  that  tlie  ordinance  imposing  the 
tux  was  legally  enacted,  and  that  under 
article  438  of  the  Revised  Statutes  the  city 
of  Alvarado  could  maintuin  a  suit  to  re- 
cover the  taxes.  We,  however,  find  no  au- 
thority for  said  city  to  recover  interest  in 
addition  to  the  taxes.  This  part  of  the 
juilgmeut,  therefore,  cannot  be  sustained. 
Cave  V.  City  of  Houston,  65  Tex.  622; 
Western  Union  Tel.  Co.  v.  State,  55  Tex. 
319;  Galveston  v.  Heaird,  54  Tex.  420;  Ed- 
monson V.  Galveston,  63  Tex.  157.  For 
authorities  In  itupport  of  the  power  of  the 
city  to  maintain  the  suit  for  taxes,  see 
Howard  V.  Mayor,  .59  Tex.  77,  and  the  above 
case  cited  in  65  Tex.  622.  We  are  of  the 
opinion  that  the  pendency  of  the  criminal 
prosecution  was  not  a  bar  to  this  action, 
this  remedy  being  cumulative,  and  It  not 
being  showu  that  the  criminal  prosecu- 
tion had  resulted  in  the  collection  of  said 
taxes.  It  is  concluded  that  the  judgment 
slioulil  be  reformed  by  omitting  therefrom 
the  recovery  of  interest,  and  affirmed  as  to 
the  recovery  of  the  amount  of  taxes,  and 
tlifit  tlie  costs  ol  this  appeal  be  adjudged 
iiKiiiusC  appellee. 


Roberts  ▼.  Hblhs. 

(Court  of  CivU  AppedU  oj  Tecat,    Oct  H^ 
1893.) 

BOUNDABIBS— COUBBB  iLSD  DlSTA^OB— HOHO- 

MEN'TS. 

The  facts  that  land  granted  by  the  state 
had  been  simplj  platted  on  paper  without  an  act. 
uai  survey  being  made,  and  tbat  the  second  coi> 
ner  called  for  was  300  varas  further  distant  from 
the  beginning  corner  than  the  distance  specified 
in  the  patent,  will  not  warrant  an  instmction 
that  the  jurr  sbouid  locate  the  grant  \aj  oourM 
and  distance  alone,  when  there  are  other  calls 
in  the  patent  for  wdi-establlshed  monuments 
which  would  also  have  to  be  disregarded,  as  the 
rule  is  that  all  the  calls  of  the  patent  should  be 
loolced  to  in  determining  what  was  the  partio- 
lar  land  intended  to  be  conveyed. 

Appeal  from  district  court,  Eastland 
county;  T,  H.  Connkb,  Judge. 

Action  by  J.  C.  Roberts  against  D.  Hi. 
Helms  to  recover  a  tract  of  land.  From 
a  judgment  in  defendant's  favor,  plaintiff 
appeals.    Ueversed. 

J.  H.  Davenport  and  B.  F.  Cottoa,  tor 
appellant.  R.  il.  Black  and  D.  O.  Uant, 
for  appellee. 

Tari^ton,  C.  J.  This  suit  was  brought 
in  the  district  court  of  Eastland  county 
by  appellant,  J.  C.  Roberts,  against  ap- 
pellee, D.  M.  Helms,  to  recover  a  strip  or 
tract  of  land  In  Eastland  eoonty,  830 
varas  in  width,  2,736  varas  in  length,  con- 
tatuing  160  acres.  The  appellant  claims 
this  land  to  he  a  part  of  the  W.  G.  Me- 
Grew  survey ;  the  appellee  claims  that  it  is 
no  part  of  the  McGrew  survey,  and  that, 
as  vacant  public  domain  lying  between 
the  McGrew  survey,  west  of  it,  and  the 
John  Bradley  survey,  east  of  it,  be  pre- 
empted it.  The  McGrew  survey,  among 
other  matters,  calls  for  acoursefrom  its  tie- 
ginning  corner  east  1,6.^0  varas  to  a  stake 
ou  the  north  line  of  the  John  Bradley 
survey;  thence  south  with  the  west  line 
ol  the  John  Bradley  survey,  passing  its 
southwest  comer,  to  reach  a  stake  on  the 
north  line  of  the  Bradle.v.  tbe  course  of 
the  north  line  ol  the  McGrew  would  be 
seriously  deflected  to  tbe  north,  and  the 
distance  traversed  In  reaching  the  west 
line  ot  the  Bradley  would  be  1,990  vnras, 
instead  ot  1,650  varas,  as  called  for  in  the 
Mi'Grew  field  notes.  One  J.  P.  Davidson 
testified  for  the  plaintiff  that  in  1871.  as 
county  surveycr  of  Eastland  county,  he 
surve.ved  the  W.  O.  McGrew  survey ;  that 
be  was  actually  on  the  ground;  that  he 
ran  the  north  and  east  lines,  the  east  line 
of  the  McGrew  and  the  west  line  of  the 
Brndle.v  being  identical.  Evidence,  on  the 
other  band,  was  introduced  for  the  de- 
fendant impeaching  the  correctness  of  Da- 
vidson's statement,  and  tending  to  shuw 
that  no  actual  survey  was  made;  that 
the  McGrew  survey"  was  plotted  on  paper 
as  ofiice  work. "  Such  being  the  condltioa 
of  the  testimony,  the  court  instructed  tbe 
jury  to  the  effect  (1)  that,  il  they  sbouid 
believe  the  statement  of  tbe  witniss  Da- 
vidson, no  vacancy  would  exist,  and  tliey 
would  find  lor  plaintiff;  (2)  that,  on  the 
otber  hand,  if  they  sbouid  believe  that  no 
actual  survey  was  made  by  Davidson, 
but  that  he  "plotted  the  survey  without 
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actually  rnnnioK  the  linee,  coaraf>  and  dis- 
tance would  control,"  and  they  would  fix 
the  ea8t  bouadary  of  theMnOrewl.tSdOTar- 
as.eaMt  of  tte  uortb  west  corner;  and.  If  the 
line  thuH  fixed  was  west  of  the  land  claim- 
fd  by  defendant,  they  wonid  tind  for  the 
defendant.  The  jury,  evidently  Influenced 
by  the  latter  inatructiun, returned  the  ver- 
dict accordingly.  This  latter  charge  In 
complained  of  aa  error. 

It  will  be  noted  that  the  other  calls  In 
the  patent  were  thus  by  the  court  subor- 
dlnuted  to  course  and  dlKtance.  Anions 
the  remaining  calls  is  one  for  the  south- 
west corner  of  the  John  Bradley  survey  as 
on  the  east  line  of  the  McGrew.  This 
southwest  corner  of  the  Bradley  is  well 
established.  Can  it  be  stated,  then,  as  a 
matter  of  law,  that,  in  the  absence  of  an 
actual  survey,  the  Jury  should  be  In- 
structed that  the  McUrew  should  be  iden- 
tified by  reference  alone  to  course  and  dis- 
tance? We  think  not.  When  no  survey 
has  been  made  on  the  K^ound,  the  rule  is 
that,  in  finding  the  true  locality  of  the 
land  in  question,  the  court  or  jury  should 
look  to  all  the  calls  in  the  patent,  and 
from  them  should  conclude  what  was  the 
particular  land  intended  to  be  conveyed. 
The  intention  of  the  state  and  of  the 
grantee  is  of  controUins  force  in  such  in- 
vestigation, and  this  intention  must  be 
sought  by  means  of  all  the  calls— "mat- 
ters of  description  "— in  the  patent.  It 
Is  true  tbat  such  matters  of  description 
as  are  referred  to  by  mistakes  should  bo 
disregarded,  but  In  a  trial  by  jury  the 
question  as  to  what  was  the  subject-mat- 
ter of  such  reference  should  be  left  to  the 
Jury.  We  think  the  court  erred  in  the 
charge  ccmiplained  of,  in  confining  the 
Jury,  as  a  matter  of  law,  to  course  and 
distance.  In  the  absence  of  an  actual  sur- 
vey, as  the  exclusive  test  of  the  true  lo- 
cality of  the  McGrew  survey.  Boon  v. 
Hunter,  62  Tex.  588.  We  find  no  merits 
In  the  remaining  assignments  relied  upon. 
For  the  error  pointed  out  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


Clifto.n  v.  Foster. 

(Court  0/  Cfwtt  Appeals  of  Texas.    Nov.  28, 
1893.) 

Release  of  Joist  Oni-iaoB. 
An  agreement  to  release  one  of  two  Joint 
obligors  on  a  note,  on  part  payment  of  the  note, 
does  not  inure  to  the  benefit  of  the  other,  so  as 
to  release  him,  because  without  consideration, 
and  therefore,  in  fact,  not  a  release. 

Appeal  from  McLennan  county  court;  W. 
H.  Jk.nki.vs,  Judge. 

Action  by  W.  R.  Clifton  against  G.  W. 
Foster  on  a  promtBHory  note.  Judgment 
fordefenrlant.  Plaintiff  appeals.  Reversed. 

Scarborovgb  &  Rogers,  for  appellant. 

CoLLARO,  J.  A  technical  release  of  one 
Joint  obligor  discharges  other  joint  obli- 
gors. The  rule  applies  to  obligations  that 
are  joint  and  several,  as  well  as  to  those 
tbat  are  Joint  only.  Bridges  v.  Phillips,  17 
Tex.  130:  Mcllhenny  Co.  v.  Blum,  68  Tex. 
200,  4  8.  W.  Rep.  367;  Tuckerman  v.  New- 
baU,  17  Mass.  6H-2;  2  Walt.  Act.  &  Uef.  288; 


Story,  Prom.  Notes,  424,  425.  435;  Story. 
Cont.  896,  987;  Daniel,  Neg.  Inst.  1294,1295. 
The  doctrine  only  applies  to  technical  re- 
leases at  common  law  ;  that  Is,  to  releases 
under  seal,  which  import  a  consideration. 
A  mere  pnyment  on  a  juiut  nute,  nnd  an 
agreement  to  re?3aRe,  is  not  a  discbarge, 
because  It  is  without considerution.  Dan- 
iel, Neg.  Inst.  1289.  A  rflease.  to  have  the 
effect  of  a  discharge  without  full  satisfac- 
tion, mu<<t  be  upon  consideration.  The 
receipt  of  plaintiff  to  Carswell  of  part 
payment  of  the  amount  due  on  the  note 
did  not  operate  as  a  release  to  him,  and 
cannot  be  set  up  as  such  by  the  defendant, 
a  co-obligor.  Hence  this  suit  can  be  main- 
tained against  the  latter,  though  there 
was  an  agreement  to  discharge  Carswell 
from  further  obligation  on  the  note.  The 
reason  that  a  technical  release  Inures  to 
other  co-obligors  Is  that  It  deprives  those 
not  discharged  from  equitable  relief  agaiuitt 
him  by  contribution,  in  case  they  be  re- 
quired to  pay  more  of  the  debt  than  their 
proportion.  This  being  so.  It  would  seem 
that,  where  the  discharged  promisor  has 
paid  his  part  of  the  debt,  there  would  b«t 
no  right  of  contribution  againf^t  him  by 
his  Joint  promisor,  and  therefore  the  lat- 
ter could  be  compelled  to  pay  the  residue. 
Plaintiff  offered  to  prove  that  Carswell 
had  paid  his  part  of  the  original  debt  for 
which  the  note  was  given,  ami  that  de- 
fendant was  indebted  for  the  balance. 
This  evidence  was  admissible,  because  it 
would  show  tbat,  if  defendant  pnid  the 
balance  due  on  the  note,  he  would  he  en- 
titled to  no  contHbutlon  from  Carswell. 
When  the  reasou  u!  the  rule  falls,  the  ruleit- 
self  falls.  The  judgment  of  tbecourt  belnw 
should  he  reversed,  and  rendered  for  plain- 
tiff for  the  amount,  principal  and  interest, 
of  the  balance  unpaid  un  the  note  sued  on, 
upon  the  ground  that  there  was  in  tact  no 
release;  and  it  is  so  ordered. 


Gdlf,  C.  &  S.  F.  Ky.  Co.  t.  Kii.lebrkw. 
(Court  of  Civil  Appeals  of  Texas.    Dec.  7, 

1899.) 

Carriers — Injuries  to  Passbxobrs — Instrcctiox 
— HAHMi.ess  Error. 

1.  In  an  action  against  a  carrier  for  injury 
to  a  passensor,  caused  by  a  rongh  rondbed,  an 
instruction  that  "it  was  the  duty  of  defendant  to 
keep  ita  roadbed  in  such  repair,  and  its  cars  in 
such  condition,  as  to  transport  those  trareliug 
upon  its  trains  safely  over  its  road,  and,  if  it 
negliKtntly  failed  to  do  so,  and  an  injury  re- 
sulted from  such  failure,  without  such  want  of 
oare  on  the  part  of  the  party  injured  as  a  pru- 
dent person  would  have  used  under  like  circum- 
stances, then  defendant  would  be  liable," 
though  erroneous,  is  cured  by  an  instruction, 
also  giren,  that  to  entitle  plaintiff  to  recover  he 
must  show  by  a  preponderance  of  the  evidence 
that  the  defendant  hnd  negligently  suffered  its 
roadbed  to  lie  out  of  such  repair  as  to  cause 
such  injury,  and  unless  the  jury  so  believe  from 
the  evidence  they  should  find  for  the  defendant. 
20  S.  W.  Rep.  182,  reversed. 

2.  Where  there  is  no  conflict  in  the  evidence 
as  to  defendant's  negligence  ir  failing  to  keep 
its  track  in  proper  condition,  and  the  Jury  finds 
that  the  improper  condition  of  tlie  track  caused 
the  injury,  such  charge  is  not  reversible  error, 
since  the  charge  only  had  reference  to  the  issue 
of  negligence,  and  the  jury,  from  the  evidence, 
could  have  found  no  other  venlict  than  tliat  de- 
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fendant  itas  negHgent  in  pennittine  itg  roadbed 
to  get  out  of  repair.  20  S.  W.  Rep.  182,  le- 
vemed. 

On  rebearing. 

Hbad,  J.  After  a  careful  examination 
of  tlie  record  in  this  caae,  we  are  ol  opin- 
ion tiiat,  if  there  was  error  in  the  first 
paragraph  of  the  charge  of  the  court  as 
held  In  the  opinion  delivored  by  the  com- 
mlsRion  of  appeals,  (20  S.  W.  Kep.  182.) 
such  error  was  corrected  by  another  para- 
graph of  the  char)<e,  which  Is  also  quoted 
in  Bald  opinion.  We  think  that,  constru- 
ing these  two  paragraphs  of  the  charge 
together,  the  jury  could  not  have  under- 
stood that  appellant  would  be  liable,  un- 
less it  had  been  guilty  of  negligence  which 
caused  the  injury  to  appellee.  We  are  also 
of  opinion  that  there  is  no  conflict  in  the 
evidence  us  to  the  negligence  of  appellant 
in  failing  to  keep  Its  track  in  proper  condi- 
tion, and,  the  jury  having  found  that  this 
condition  of  tlie  track  was  the  cause  of  the 
injury,  they  could  have  found  no  other 
verdict,  under  the  evidence,  than  that  a|>- 
pellant  was  guilty  of  negligence  in  permit- 
ting such  condition;  and,  as  the  part  of 
the  charge  complained  of,  tor  which  the 
case  was  ordered  reversed  on  the  former 
opinion,  only  had  reference  to  the  issue  of 
negligence,  it  would  be  no  gronnd  for  re- 
versal, even  though  it  be  erroneous.  We 
regard  the  language  used  in  the  opinion 
in  Railway  Co.  v.  Delabuuty,  53  Tex.  212, 
as  having  peculiar  application  to  tfaiscase. 
We  are  tberefoi-e  of  the  opinion  that  the 
rehearing  should  begranted,and  the  judg- 
ment of  the  court  below  in  all  tblnga  be 
afBrmed. 

Stephens,  J.,  not  sitting. 


RlTSSBLI^  et  UX.  V.  NAI.tfc 

(Court  of  Civil  Appeals  of  Texas.    Dec.  U, 
1893.) 

ABAinioimsiiT  or  Hombbtbad  —  Judombnt  Lun 
— Prioritibs—Evidencb— Appeal. 

1.  A  married  man  occnpied  certain  land  as 
Ilia  homestead  till  1S83,  when  he  rented  it,  and 
did  not  occnpj  it  afterwards.  Seven  years 
after,  he  boaght  two  lots  in  an  addition  to  the 
town  of  B.,  on  which  he  built  a  house,  where 
he  and  his  wife  were  living  at  the  time  of  the 
trial.  Hdd,  that  he  bad  abandoned  the  land  as 
a  homestead. 

2.  A  judgment  creditor  who  acquires  a  lien 
on  land  by  the  registration  of  an  abstract  of 
a  judgment   has  a  superior  title  to  ttint  of  the 

grantee  in  a  prior,  unrecorded  deed,  of  wliich  he 
aa  DO  notice. 

.3.  In  trespass  to  try  title,  there  was  no 
error  in  sustuiniug  plaintiffs  exceptions  to  de- 
fendant's answer,  alleging  that  plaintiff  had 
not  paid  to  the  sheriff  the  coxts  of  a  former 
suit,  under  which  be  obtained  title,  since  it 
could  not  affect  the  issuea  involved  in  this  suit. 
4.  Where  no  objection  is  offered  to  the  ad- 
mission of  evidence  in  the  court  below,  it  can- 
not be  considered  on  appeal. 

Appeal  from  district  court,  Jefferson 
county;  W.  H.  Ford,  Judge. 

Trespass  by  W.  H.  Nail  against  Tom  J. 
Russell  and  wife  to  try  title  to  land.  From 
a  judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Tom  J.  Hussell,  for  appellants.  QreerJt 
Greer,  for  appellee. 


Williams,  J.  Appellee  sued  appellanta. 
In  trespass  to  try  title,  for  the  land  Id 
controversy.  Judgment  was  rendered  in 
the  district  court,  in  appellee's  favor,  for 
the  land,  and  canceling  a  deed  from  T.  J. 
Rosseli  to  bis  wife,  under  which  tliey  de- 
fended. Appellee  showed  title  as  follows: 
Judgment  in  bis  favor  against  Russell  for 
$1,192.25.  dated  May,  1800,  aSirnied  by 
supreme  court,  February  24,  1S91.  (IS  8. 
W.  I'ep.  635;)  abstract  thereof  duly  regis- 
tered February  26, 1891 ;  execution  Marrb 
14, 1891 :  sale  April  7, 1891,  of  the  land  in 
controversy,  and  purchase  thereof  hy 
himself,  and  deed  to  him  by  the  sherilf. 
Mrs.  RuBMell  asserted  title  under  a  deed 
from  ber  husband,  of  date  February  9, 
1891,  which  was  not  filed  for  record  until 
March  9,  1891.  AppcUauts  claimed,  also, 
that  the  land  was  their  homestead  at  the 
time  of  the  rscurding  of  the  abstract,  the 
levy  of  the  execution,  and  the  sale  there- 
under. Appellee,  at  the  time  his  abstract 
was  filed,  and  «vhen  the  execution  was 
levietl,  bad  no  notice  of  the  deed  from  Rus- 
sell to  bis  wife,  bnt  received  notice  before 
the  sale,  lie  also  attacked  the  deed  from 
Kusseil  to  his  wife  on  the  ground  that  it 
was  made  with  the  intent  to  hinder,  de- 
lay, and  delraud  Russell's  creditors. 

The  facts  in  regard  to  the  claim  of 
homestead,  as  found  by  the  district  judge 
and  shown  by  the  evidence,  are  asfollows: 
Russell  and  his  first  wife,  up  to  1873,  occn- 
pied the  land  as  their  homestead.  They 
were  then  divorced,  and  Russell  coutlnu^ 
to  live  on  the  place  until  he  married  his 
present  wife,  in  December,  1888.  (She  re- 
fused to  live  there,  and  neither  of  tbem 
have  since  done  so,  tbongh  they  have  got- 
ten some  firewood,  vegetables,  fruits,  and 
the  like  from  tbeir  tenants  on  the  place, 
which  they  used  for  family  purposes.  The 
land  lies  three  miles  from  Beaumont.  In 
1890  Rnssell  bought  lots  15  and  16  in  block 
4  of  the  Calder  addition  to  Beanmont,  aft- 
er the  same  bad  been  cut  up  into  blocks, 
lots,  streets,  etc.,  and  a  map  thereof  placed 
of  record.  Uislots  front  on  Calder  a  venae, 
and  be  immediately  built  and  occupied, 
with  his  wife,  bis  residence  on  these  two 
lots,  and  was  so  living  upon  and  occupy- 
ing tbem  at  the  time  of  this  trial  in  the 
district  court.  He  paid  for  the  luti,  bnt 
there  is  a  lien  upon  them  for  balance  dne 
for  Improvements.  There  were  houses 
north,  east,  south,  and  west  of  him,  and 
lots  in  the  Calder  addition  were  worth 
from  f250  to  S600,  the  defendant  paying 
f625  for  his.  A  part  of  this  Calder  addi- 
tion runs  np  to  the  Crosby  Hotel,  the  cbief 
hotel  in  the  city,  though  the  addition  ItaeU 
lies  just  outside  the  corporate  limits.  The 
town  was  incorporated  in  1881.  The  su- 
perintendent of  the  city  pnbllc  acbools 
lives  across  the  street  from  defendants. 
Russell  1b  a  practicing  lawyer,  and  keeps 
an  ofilce  In  Beaumont.  The  court  found, 
as  a  fact,  that  the  Calder  addition  was  a 
part  of  the  town  of  Beaumont,  and  that 
appellants'  homestead  was  in  the  town. 
The  court  below  held  that  the  lien  ac- 
quired by  appellee  from  the  reKlstration  of 
the  abstract  and  levy  of  the  execution  was 
superior  to  the  deed  to  Mrs.  Russell,  and 
held  that  such  deed  was  made  in  fraud  of 
creditors,    and   that    the   land   was   not 
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bomefltead,  and  that,  therefure,  appellee 
wan  entitled  tu  recover. 

Many  ul  tbe  asaigniaentB  of  error  relate 
to  alleged  miatakes  made  by  tbe  trial 
ladge  In  tbe  atatement  ot  facte,  and  will 
not  be  noticed.  There  are  propoaltionB 
in  appellanta'  brief  seeklnx  to  make  the 
point  that  evidence  offered  by  appellee  to 
meet  tbe  claira  uf  title  asserted  under  the 
deed  to  Mrs.  Knaaell  was  not  admlaalble, 
under  the  pleadinga.  There  waa  no  objec- 
tlon  to  the  evidence  when  offered  In  tbe 
court  below,  no  motion  for  new  trial,  nor 
ezceptiona  to  tbe  flndinga  of  tbe  JndKe, 
nor  waa  tbe  point  in  any  way  called  to  tbe 
attention  of  tbe  trial  court.  It  is  too  late 
til  present  it  tor  tbe  first  time  in  tbia 
court,  and  it  cannot  be  considered. 

Tliere  was  no  error  in  sustaining  tbe 
plnintlff's  exceptions  to  defendant's  an- 
swer, alleginK  that  the  plaintiff  had  not 
paid  to  tlie  sheriff  the  coata  of  the  former 
suit  upon  his  purchase  of  the  land.  The 
sberitt  had  made  the  deed  to  plaintiff,  and 
whether  or  not  he  bad  paid  the  costs  was 
an  iuqalry  which  could  not  affect  the  is- 
sues involved  in  this  salt.  It  was  shown 
at  the  trial  that  be  did  pay  tbe  coats,  and 
had  tlie  balance  ot  bia  bid  credited  on  tbe 
executiun. 

It  was  competent  for  plaintiff  to  Inqnire 
into  the  ronsideratlon  of  the  prior  deed 
from  Russell  to  bis  wife,  for  another  tract 
of  land,  far  tbe  purpose  ot  showing  that 
tberelty  tbe  alleged  debt,  which  forme<i 
tbe  coMHlderatlon  of  tbe  deed  In  question, 
had  l>t>en  paid,  wholly  or  partially,  as  well 
as  to  develop  facts  pertinent  to  the  ques- 
tion of  fraud.  It  Is  too  well  settled  to  re- 
quire citation  of  authority  that  a  Judg- 
ment creditor  who  acquires  a  lien  on  land 
through  registration  of  an  abstract  or 
levy  of  an  execution  acquires  a  right  snpe- 
rior  to  that  of  the  grantee  In  a  prior,  unre- 
corded deed  from  his  debtor,  of  wliich 
such  creditor  has  no  notice. 

It  (ollowe  that,  underthe  evidence  in  tbe 
case,  unless  appellants  sustained  their 
claim  that  the  land  was  homestead,  no 
Judgment  was  proper  hut  that  which  waa 
rendered.  As  to  surb  claim,  the  evidence 
amply  sustains  tbe  finding  of  tbe  court  be- 
low that  they  bad  abandoned  the  rural 
homestead,  and  acquired  another  In  a 
town  or  city.  They  could  not  hold  both, 
and  tbe  land  in  controversy  was  therefore 
subject.  Thin  renders  it  unnecessary  to 
pass  upon  the  other  questions  raised  in 
appellants' brief,  as  to  tbe  sufticlency  of 
the  evidence  to  sustain  the  concluslona  of 
tbe  lower  courtupon  otberpoints.  Wheth- 
er such  findings  were  correct  or  not,  the 
evidence,  in  tbe  particulars  we  have  indi- 
cated, sustains  tbe  Judgment,  and  it  la 
therefore  affirmed. 


McWhirtbr  et  ah  v.  all>bn  et  al, 

(Court  of  CVoO,  Appeals  of  Texaa.    Dea  30, 

1892.) 

Trkspass  to  Tbt  Titlb— Debd— Dbsobiptiom— 
Anoibnt  Dbbd. 
1.  Where  an  uncertainty  as  to  the  identity 
of  land  conveyed  can  be  explained  by  extrinsic 

S roofs,  the  conveyance  is  not  void  for  want  ot 
escriptiou. 


2.  In  trespass  to  try  title,  T»bere  the  deed 
nnder  wUch  defendants  claim  'was  executed 
and  recorded  more  than  35  years  before  the 
action  was  brought,  sach  deed  is  admissible  in 
evidence  as  an  ancient  instrument,  though  an 
affidavit  has  been  made  impeaching  its  genuine- 
ness. 

3.  Where  land  was  appropriated  by  a  valid 
location  and  survey,  a  patent  subseqiieutly  is- 
sued to  another  person  conveys  no  title. 

Appeal  from  district  court,  Fannin  coun- 
ty; 15.  D.  McClei.la.v,  Judge. 

Trespass  to  try  title  by  Sarah  M.  Mc- 
Whlrter  and  others  against  S.  B.  Allen 
and  others.  Defendants  had  Judgment, 
and  plaintiffs  appeal.    Affirmed. 

Chas.  D.  Grace,  for  appellants.  Taylor 
&  Galluway  and  RIcb.  B.  Sample,  tor  ap- 
pel  lees. 

Taki.to.v,  C.  J.  This  controversy,  as 
here  presented,  involves  an  iRsne  between 
the  appellants,  Sarah  M.  McWhirter  and 
others,  and  the  appelleeH,  S.  B.  Allen  and 
others,  with  reference  to  the  title  to  a 
tract  of  13  labors  of  land  lying  S}i  miles 
northwest  from  the  town  of  Bonham,  In 
Fannin  county.  The  suit,  brought  by  ap- 
pellants, is  in  the  nature  of  an  action  of 
trespass  to  try  title.  Plaintiffs  seek  to  re- 
move an  alleged  cloud  from  their  title  hy 
tbe  cancellation  of  patent  No.  474,  volume 
19,  for  IS  labors  or  IS.OOU.OOO  square  varas 
of  land,  Issued  to  Washington  S.  MeClure, 
aaaignee  of  G.  W.  King,  .luly  5.  ISTS,  and 
to  (>e  restored  to  their  alleged  lights  un- 
der' patent  No.  468,  volume  19,  issued  to 
William  S.  Grace,  as  assignee  of  O.  W.  King, 
June  80,  187S.  Appellants  claim  as  heirs 
ot  William  B.  Grace,  appellees  as  vendeeti 
by  niesue  conveyances  of  Waahini^toa  S. 
McC'Iure.  All  the  parties  claim  under  a 
certificate  in  the  name  of  G.  W.  King  for 
26  labors  of  land. 

Conclualonaof  fact:  (1)  Tbe  landincon- 
troveray  is  a  pnrt  of  a  survey  located  by 
virtue  of  certlticate  No.  661,  issued  to  Q. 
W.  King,  tor  26,000,000  aquare  varas  of 
land,  on  July  6, 183S.  {li)  Jannary  18,1839, 
G.  W.  King  transferred  one  half  of  this  cer- 
tificate to  John  McCinre.  February  20, 
1839.  McC'Iure  tranaferred  this  half  to  W.  S. 
Grace.  July  7,1839,  Grace  located  bia  por- 
tion of  the  certificate  on  a  tract  of  land  in 
Red  Klver  county,  Tex.  (3)  November  28, 
1838,  O.  W.  King  located  bia  portion  of  the 
certificate  on  another  tract  of  land  in  Red 
River  county.  (4)  W.  S.  Grace  died  in  the 
year  1840,  and  plaintlffaand  appellants  are 
his  only  heirs.  (6)  After  the  location  by 
Grace  of  his  portion  of  tbe  certificate  on 
tbe  tract  in  Red  River  county,  the  loca- 
tion was  lifted,  and  bis  portion  of  tbe  cer- 
tificate waa, on  January  15,1844,  relocated 
on  a  tract  of  land  lying  on  Pilot  Grove 
creek,  now  in  Collin  county.  (6)  After  the 
location  by  King  of  bia  portion  of  tbe  cer- 
tificate on  tbe  tract  in  Red  River  county, 
bis  location  was  lifted,  and  on  January  15, 
1847,  it  was  relocated  on  tbe  land  in  con- 
troversy. (7)  November  23,  1848,  G.  W. 
King  translerred  bis  portion  of  the  certifi- 
cate, with  its  location,  to  W.  S.  MoClure. 
(8)  June  80,  1873,  Jacob  Kenchler,  com- 
missioner of  the  general  land  ofiBce,  issued 
a  patent  for  the  survey, inclading  the  land 
in  suit,  to  W.  H.  Grace.  This  patent  was 
never  delivered  to  any  one.    it  was  re- 
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taiued  in  tbe  office  by  tbecommlsslonei-, 
"Who,  on  July  8,  1873,  wrote  acruos  its  face 
tbe  following  words:  "Canceled,  July  8, 
1878,  havlnic  issufld  to  the  wrong  aaalsnee. 
Jacob  Kbucblbr,  CommiBsioner."  (9) 
■Jnly  5.1R73,tbe  coninilBBioner  iBMued  to  W. 
ts.  McClare  a  patent  (or  tbe  above-men- 
tioned survey,  and  appelieee  herein  bold 
foy  mesne  coiiveyancea  under  McClure. 

ConclusiouR  of  law:  We  do  not  concur 
'With  appellants  that  tbe  court  erred  in 
overrulInK  their  objection  to  the  transfer 
from  Q.  W.  King  to  Washington  S.  Mc- 
-Clure.  This  objection  was  twofold:  (1) 
The  trauafer  was  void,  in  falling  to  enffi- 
-cicntly  describe  tbe  land  conveyed.  (2) 
Tbe  transfer  showed  upon  its  face  that  the 
words,  "the  survey  lying  between  HoiB'd 
arc  and  Caney,  Fannin  county,"  were 
fraudulently  interpolated  after  the  trans* 
ler  was  executed  and  delivered,  this  being 
apparent  from  tbe  fact  that  these  words 
were  written  In  black  ink,  wblle  the  re- 
mainder of  tbe  instrameot  was  wholly  in 
■blue  ink.  The  property  is  described  in  the 
transfer  substantially  as  follows:  "One 
fatilf,  or  13  labors  of  land,  of  the  headrlKht 
«ertlflcate  of  tbe  grantor,  George  W.  King, 
to  one  league  aud  In bor  of  land,  No.  661, 
first  class,  iusaed  by  the  board  of  land 
'4:oramisBloners  for  Bed  River  county,  re- 
public of  Texas;  the  survey  lying  between 
fiols'd  arc  and  Caney,  Fannin  county, 
Texas."  Anyuncertainty  asto  the  identity 
of  the  land  conveyed  by  this  instrument 
■could,  it  Is  evident,  be  explained  by  'ex- 
trinsic testimony,  and  the  deed  was  not 
void  for  want  of  description.  Kingston 
V.  Plcklna.  46  Tex.  99;  Wilson  v.  Smith,  60 
Tex.  36r>;  Brown  v.  Chambers,  63  Tex.  131 ; 
Overand  v.  Mencser,  83  Tex.  132, 18  S.  W. 
Rep.  301.  As  to  the  second  objection,  the 
transfer  bears  date  February  2.S,  1K38.  It 
appears  to  have  been  recorded  in  Fannin 
-i^onnty,  June  7, 1S03,and  to  have  been  filed 
in  tbe  land  offlce  August  22,  IbOS.  These 
tacts,  we  think,  authorised  the  adralsHion 
of  the  trauHfer  in  evidence  as  an  ancient 
instrument,  though  an  afhdavit  had  been 
made  impeaching  its  genuineness.  Tbe 
fact  of  the  insertion  or  interpolation,  and 
tbe  date  and  intention  thereof,  were  Ques- 
tions for  the  consideration  of  tbe  jury. 
Brown  v.Simpson's  Heirs,  67  Tex. 226,  2  S. 
W.  Kep.  644;  Parker  v.  Chancellor,  73  Tex. 
475.11  S.  \V.Rep.603;  Rodriguez  v.  Haynes, 
76  Tex.  226,  13  S.  W.  Rep.  296. 

There  are  several  other  assignments  of 
•error.  We  a  re  not  required  to  state  them, 
or  to  consider  them  consecutively.  They 
are  founded  principally  upon  two  propo- 
sitions: (1)  When  the  patent  No.  4(58, 
dated  June  :W,  lt<7,S,  in  favor  of  Wllllum  S. 
Grace,  was  signed  by  the  rnmmisaloner  of 
tbe  general  land  office  and  the  governor, 
it  was  thereby  issued.  Delivery  was  not 
essential  to  make  it  effective,  and  It  was 
not  In  the  power  of  the  commissioner  to 
cancel  it,  tbougii  his  signature  had  been 
affixed  to  it  by  mistake.  (2)  The  patent 
-so  issued  was,  in  and  of  Itself,  such  evi- 
dence of  title  as  to  render  it  improper  in 
tbe  court  to  charge  the  Jury  with  reference 
to  tbe  question,  "Who  first  appropriated 
the  land  by  valid  snrvey,— the  plaintiffs, 
■claiming  as  the  helr»  of  Grace,  or  tbe  de- 
tendunts,  claiming  as  vendees  of  McClure?" 


Waiving  consideration  of  the  former  at 
these  propositions,  we  are  clearly  of  tbe 
opinion  that  tbe  view  suggesting  tbe  lat- 
ter is  erroneous.  This  error  pervades 
quite  generally  appellants'  aaatgnments. 
In  fact,  it  constitutes  tbe  burden  of  tbelr 
contention,  if,  as  a  matter  of  fact,  tiie 
land  in  controversy  was  appropriated  by 
a  valid  location  aud  survey  made  for  Mc- 
Clure, and  the  patent  for  the  land  was 
afterwards  issued  and  delivered  to  Grace, 
be  would  thereby  acquire  no  title.  Tbe 
patent  could  confer  no  right  upon  Grace 
to  lands  previously  appropriated  by  Mc- 
Clure. The  patent,  thus  issued  to  Oraea, 
would  iM)  invalid.  Sherwood  v.  Fleming, 
25  Tex.  Supp.  409;  Wyllie  v. Wynne,  2B  Tex. 
43. 

The  platntitrs  requested  two  special  In- 
structions, and  assign  their  injection  a« 
error.  The  firat  of  these  instructions  con- 
tains the  proposition  thattbe  burden  rest- 
ed upon  the  defendants  to  show,  in  the 
event  tbe  patent  was  Issued  to  Grace,  that 
it  was  Issoed  wrongfully.  As  a  patent, 
on  its  face,  is  evidence  of  title  in  tbe  pat- 
entee, it  follows  that  it  would  devoirs 
upon  one  claiming  adversely  to  it  tn  sbow 
that  It  was  Issued  without  authority. 
The  proposition  referred  to  might  there- 
fore require  consideration  from  us  bnt  for 
the  fact  that  it  is  connected  in  tbe  request- 
ed charge  with  a  proposition  distinct  in 
character,  and  which,  in  our  opinion,  it 
would  have  been  improper  in  the  court  to 
submit  to  the  jury.  The  action  of  ths 
court,  under  such  circnmstances,  In  reject- 
ing tbn  entire  instruction,  does  not  afford 
cause  of  complaint.  Hamburg  v.  Wood, 
66  Tex.  176, 18  S.  W.  Rep.  623.  Tbe  conrt. 
in  a  charge  which  Impresses  us  as  apposits 
and  impartial,  correctly  referred  to  tbe 
Jury,  as  a  test  whereby  to  determine  tbe 
rights  of  tbe  parties,  tbe  question,  "Who, 
by  valid  location,  first  appropriated  tbe 
land  in  controversy?"  This  question  tbe 
jury,  under  evidence  warranting  their  ac- 
tion, answered  in  favor  of  the  appellees. 
We  are  not  authorised  to  disturb  tbelr 
verdict,  and  tbe  Judgment  la  therefore  af- 
firmed. 


8t.  Louis,  A.  &  T.  Rt.  Co.  in  Texas  ▼. 

TORNBK. 

{Court  of  Civil  Appeal*  of  Textu.    Dec.  9IL 

1892.) 

Casrieks  —  LivE-liTooK  Sbipmbsts  —  Dklat  n 
Tkansportino — BviDBVOB  —  EsTOPPEi/— TThbba- 
SONtBLE  Contract. 

1.  In  an  action  agrainst  a  nlroad  oompuiy 
for  damxtres  for  deia.v  in  thu  transportation  Of 
certain  rnttlc,  an  allefcation  that  "the  cnttle 
were  negligently  delayed  fifteen  hours  in  transit, 
leaving  them  in  the  cars  for  that  time  without 
food  or  water,  whereby  they  lost  llegh,  and  Icaa- 
ened  in  value  to  tbe  extent  of  ^  per  l^ad," 
was  sufficient  on  general  demurrer. 

'^.  In  such  action  plaintiff  alleged  that  lev- 
eral  shipi>ers  had  transfam-il  their  clauns  ts 
him,  but  did  not  declare  on  the  written  trans- 
fer. This  instrument  asagned  the  shippei'l 
claims  against  the  St.  Louis,  Arkansas  S;  Te.'cas 
Railway  Company,  without  the  words  "in  Tex- 
as," which  appeared  in  defendant's  nam'-  in  tlM 
petition.  Hdd,  that  under  tite  allegations  in 
tbe  petition  it  was  proper  to  admit  the  writtea 
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tnuiafer,  and  identify  bjr  i>arol  te^monj  the 
ciaims  referred  to  theroin  with  those  sued  on. 

3.  Where  it  Is  allpged  that  the  delay  wa« 
caused  by  the  ncRiigence  of  the  railrond  coiu- 
pany,  iriuiout  statin);  wliat  the  noRli^noo  was, 
eridence  of  the  bad  condition  of  the  trade 
«rbi>re  thn  delay  occarred  was  adn^saible  to  ihow 
each  noKlisenco. 

4.  Plaintiff  deliyered  his  cattle  to  the  com- 
pany, and  e\ecnte<1  a  contract  reciting  that,  "as 
a  condition  precedent  to  his  right"  to  dnm.ige8 
for  loss  or  injury  of  bis  stock  in  transit,  he  must 
give  notice  in  writing  of  his  claim  therefor  to 
some  general  officer  of  the  company,  or  its  near- 
est station  agent,  within  one  day  after  the  deliv- 
ery of  the  stocic  at  the  destination.  Held,  that 
Terbal  testimony  that  the  terminus  of  the  rail- 
xoad  company  was  at  one  point,  and  the  destina- 
tion was  at  another,  was  admissible  as  bearing 
on  the  reasonobleness  of  the  contract  in  requir- 
ing written  notice  of  damage  at  the  destination, 
•lid  in  connection  with  other  evidence  that 
there  was  no  agent  at  the  point  of  destination. 

5.  The  fact  that  written  statements  were 
made  by  the  shippers,  at  points  beyond  the  place 
of  delay,  that  the  cattle  were  in  good  condition, 
will  not  estop  them  from  giving  verbal  testi- 
mony to  contradict  surh  statements. 

0.  Because  plaintiff  consented  that  the  cat- 
tle need  not  be  fed  and  watered  at  the  first  sta- 
tion he  is  not  estopped  from  claiming  damages 
resulting  from  an  unusual  delay  in  reacliing  the 
next  station  caused  by  the  negligence  of  the 
company. 

7.  Where  several  witnesses  are  permitted 
without  objection  to  estimate  the  damage  caused 
to  the  cnttle  by  the  unusual  delay,  and  the 
(mount  allowed  did  not  reach  the  limit  testified 
to^  the  damage  found  was  not  excessive. 

8.  It  was  not  error  to  find  that  the  con- 
tract requiring  notice  was  unreasonable  and 
void,  when  it  appeared  that  there  was  no  officer 
or  agent  of  the  company  at  the  point  of  destina- 
tion, even  if  the  company  did  nave  a  general 
office  at  another  station  two  miles  across  a 
liveij,  in  another  state. 

0.  Where  the  trial  is  before  the  court  with- 
out a  Jury,  the  admission  of  improper  evidence 
which  is  not  considered  in  the  findings,  even 
though  error,  is  no  ground  for  reversal. 

• 

Appeal  from  district  court.  Hill  county ; 
J.  M.  Hai.l,  Jadf^. 

W.  J.  Turner  sued  the  St.  Louis,  Ar- 
kansas &  Texas  Railroad  Coinpanjr  in 
Texas  tor  neKliKence  in  shipping  certain 
cattie.and  allexed  that  the  cattle  were  de- 
layed 15  hours  t>etw«>en  Kerens,  Tex.,  and 
Pine  BlnH,  Arlc.,  leaviuK  them  in  the  cars 
durin;;  thn  time  ot  delay  without  food  or 
ivater,  whereby  the  cattle  lessened  in  value 
to  the  esteat  ol  |5  per  bead.  From  a 
Judgment  (or  plalntifl,  defendant  appeals. 
Modified. 

The  other  facts  fully  appear  in  thetol- 
lowinK  statrmenc  by  Hkad,  J.: 

On  June. 0, 18S8,  appellant  received  for 
shipment  by  the  same  train  at  Brandon  in 
Bill  county.  Tex., to  be  cRiTii>d  to  East  St. 
Louis,  in  the  state  ot  IllinoiH,  46  head  of 
cattle  for  one  A.  Roberts,  70  head  of  cat- 
tle (or  E.  Roberts.  63  bead  of  cattle  for 
Sloan  &  Roberts,  48  bend  of  cattle  (or  D. 
B.  Sloan,  26  head  ot  cattle  for  Dyer  Bros,, 
22  head  ot  cattle  for  W.  J.  Turner,  and  at 
Kerens,  In  Navarro  county, Tex., It  received 
from  J.  J.  Goodnight  49  bea<l  ot  cattle,  to 
be  carried  by  the  same  train  as  those 
above  named,  from  snld  place  to  East  St. 
Louis,  in  the  stateof  Illinois.  At  the  time 
ot  receiving  said  cattle  as  aforesaid,  each 
of  said  parties,  with  the  agent  of  appel- 
lant, executed  a  separate  written  con- 
v.20s.w.no.27— 64 


tract,  in  each  of  which  It  was  stipulated 
that  said  parties  agreed  that."  as  a  condi- 
tion precedent  to  his  right  to  any  dam- 
ages for  any  loss  or  injury  to  his  stock 
during  the  transportation  thereof,  or  pre- 
vious to  loading  thereol  for  shipment,  he 
would  give  notice  In  writing,  verified  by 
affidavit,  of  his  claim  therefor,  to  some 
general  officer  of  said  drst  party,  or  to  its 
nearest  station  agent,  before  snld  stock 48 
removed  from  the  point  of  shipment  or 
from  the  place  o(  destination,  and  before 
said  stock  are  mingled  with  other  stock, 
within  one  day  after  the  delivery  o(  such 
stock  at  its  point  of  destination,  and  be- 
fore the  same  sbali  have  been  removed, 
etc.,  to  the  end  that  such  claim  may  be 
fully  and  fairly  investigated,  and  that  a 
failure  to  fully  comply  with  the  terms  ot 
this  clause  shnll  be  a  complete  bar  to  any 
recovery  of  any  and  all  such  claims."  Id 
reaching  East  St.  Louis,  the  point  of  des- 
tination, it  was  necessary  for  said  cattle 
to  pass  over  the  line  ot  a  connecting  car- 
rier from  Cairo.  III.,  wliicli  was  the  ter-* 
minus  ol  appellant's  line,  and  at  East  St. 
Louis  appellant  bad  no  general  ofiirer  or 
station  agent,  witbln  the  meaning  of  the 
contract  atoresa Id,  but  from  one  to  two 
miles  distant  therefrom,  at  St.  Louis,  in 
the  state  of  Missouri,  it  did  have  its  gen- 
eral ofScea  and  general  oftieers,  within  the 
meaning  of  said  contract;  but  the  evi- 
dence does  not  show  which. if  any.  of  these 
was  present  at  tlie  office  of  appellant  dur- 
ing the  day  on  wlilcb  the  notice  called  for 
in  the  contract  was  required  to  be  iziven. 
The  first  feeding  station  after  loading  the 
cattle  would  have  been  at  Texarkana,  in 
the  stateof  Texas,  but  the  cattle  having 
arrived  there  on  time,  and  not  having 
been  in  the  cars  longer  than  about  23  or 
24  hours,  on  the  suggestion  ot  'the  con- 
ductor ot  appellant  that  they  would  be 
able  to  reach  Pine  Bluff,  tlie  next  feeding 
station,  on  time,  appellee  agreed  that  the 
cattle  need  not  be  unloaded  until  they 
reached  thislast-named station.  Between 
Texarkana  and  Pine  Binft,  however,  one 
of  appellant's  trains  had  been  derailed, 
preventing  the  passage  ot  the  train  con- 
taining these  cattle,  and  causing  their  de- 
lay tor  about  8  or  9  hours,  and  thus  kept 
the  cattle  In  the  cars  from  41  to  45  boars 
without  unloading,  feeding,  or  wnterlag. 
The  evidence  shows  that  after  cattle  have 
been  kept  in  cars  as  much  as  28honrs  they 
damage  very  rapidly,  causing  them  to  be- 
come feverish,  so  that  when  they  reach 
food  and  water  they  take  too  much,  and 
that  the  damnge  thus  caused  is  not  reme- 
died by  subsequent  good  treatment  on  the 
journey.  The  damage  found  l>y  the  court 
below  to  have  been  caused  by  the  unusual 
delay  above  set  forth  was  estimated  at 
fl.655,  upon  all  of  the  cattle.  Including 
those  ot  (joodnight.  Thecourt  alsofonnd 
that  thlHdamagewascaused  bynegiigenee 
on  the  partof  aiipellnnt.  and  niso  that  the 
contract  requiring  notice  to  be  given  by 
appellee  was  not  reasonable  under  the  cir- 
cumstances ot  this  case.  No  notice  as 
called  for  in  the  contract  was,  in  fart, 
given  of  this  damage.  Appellee  on  July 
23,  1888,  filed  this  suit  to  recover  the  dam- 
age so  caused  to  all  of  the  cattle  above 
named,  alleging  transfers  from  the  other 
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owners  to  hini  of  their  claima  for  anch 
damaice,  and  on  tho  trial  he  proved  sueh 
tranafers  from  all  the  partluM  except  Quod- 
nlsht,  but  proved  no  transfer  from  bim. 
In  hia  petition  be  alleged  the  damage  to 
be  (5  per  liead,  and  on  (he  trial  recovered 
Judgment  for  f  1,555,  aa  above  stated.  Ap- 
pellee tenders  in  thia  coart  a  remitter  of 
9245,  being  $5  per  head  on  the  49  head  of 
Goodnight  cattle,  together  with  intereat 
thereon  at  8  per  rent,  per  aunnm  from  the 
date  of  the  judgment,  and  aalsa  that  the 
Judgment  rendered  below  aa  to  the  re- 
mainder of  audi  damage  bp  affirmed. 

Clark,  Dyer  A  Bonngt>r,T.  H.  Dfxon.and 
Sam  H.  WeatA'-'tr  appellant.  McKinnon  & 
Carlton,  for  appellee. 

'B.K\n,3.,(after8tntliix  the  fucts.)  Ap- 
pellant's first  nHaignment  of  error  com- 
plntna  of  the  avtion  of  the  court  Itelow  in 
overrnllne  Ita  general  demurror  to  appel- 
lee's petition.  Appellant's  olijectlon  to 
the  petition,  aa  we  gather  from  the  propo- 
'  sitlous  made  under  this  assignment,  is 
that  it  la  not  aafflciently  specific  in  stating 
the  damage  to  the  cattle,  and  tbedlHer- 
once  in  their  market  value,  caused  by  the 
treatment  complained  of  therein.  We  are 
of  opinion  that  the  petition  was  anffielent 
<m  general  demurrer  at  leaat,  and  that 
Appcllanfa  apeciflc  objections,  as  set  forth 
In  Its  bill  of  exceptions,  cannot  be  made 
to  answer  the  purpose  of  special  excep- 
tiona. 

Appellant's  second,  third,  and  fourth  as- 
Kii^nraents  of  error  complain  of  the  action 
of  the  court  below  in  permitting  appellee 
to  Introduce  in  evidence  the  written  trans- 
fer from  the  other  shippers  to  him  of  their 
claims  against  appellant  for  the  damages 
caused  to  them,  and  in  permitting  appel- 
lee, by  verbal  evidence,  to  identify  the 
claims  referred  to  in  this  transfer  with  the 
ones  sued  on  by  him.  The  ground  of  the 
objection  to  thia  transfer  was  that  the 
appellant's  name  isgiven  In  appellee's  peti- 
tion aa  "  The  St.  Louis,  Arkanaaa  &  Texaa 
Railway  Company  in  Texas,"  and  the 
transfer  from  these  aevernl  partlea  waa  of 
their  claima  tor  damages  agalnat  "The  St. 
Louia,  Arkansas  A  Texas  Railway  Com- 
pany;" appellant  claiming  that  this  cun- 
atituted  a  fatal  variance,  wtiich  could  not 
he  supplied  by  verbal  evidence.  Appellee 
in  his  petition  did  not  declare  upon  this 
written  transfer,  but  only  alleged  In  gen- 
eral terms  that  these  several  partlea,  for  a 
valuable  consideration,  had  transferred 
their  claims  to  him,  and  the  instrument 
complained  of  was  offered  to  prove  thia 
allegation;  and  under  the  allegatlona  in 
plaintiff's  petition  we  think  he  waa  cor- 
rectly allowed  to  Introduce  any  evidence 
thnt  would  show  that  he  wua  the  owner 
of  these  several clflinia  for  damage  against 
appellant,  and  that  thia  evidence  could 
either  have  been  wholly  written,  wholly 
verbal,  or  partly  written  or  partly  verbal, 
and  we  do  not  think  the  ohjertion  cornea 
within  the  reason  of  those  cases  relating 
to  varionces  between  a  written  inatrument 
declared  on  In  the  pleading  and  the  one 
offered  in  evidence.  But,  even  if  these  de- 
ciaions  should  apply,  we  are  not  prepared 
to  hold  that  the  variance  in  this  case  could 
have  uialed  appellant,  and  therefore  be 


held  material.    Mason   v.  McLaaghlin,  16 
Tei.  24. 

Appellant's  fifth  and  seventh  assign 
ments  of  error  complain  of  the  action  of 
tbe  court  In  permitting  appellee  to  intro- 
duce evidence  of  a  slight  delay  to  tbe  train 
containing  the  cattle  between  Brandon 
and  Corslcana,  Tex.,  the  delay  complained 
of  being  alleged  In  the  petition  to  have 
occurred  between  Kerens,  Tex.,  and  Pine 
Bluff,  Ark.,  both  points  being  east  of  Cor- 
slcana. Where  the  trial  is  before  tbe  conrt 
without  a  Jury,  the  admission  or  Improper 
evidence  Is  not  ordinarily  sufficient  to  re- 
quire a  reversal.  Schleicher  v.  Markwar<], 
61  Tex.  99;  Andrews  v.  Key,  77  Tex.  35. 13 
S.  W.  Kep.  640.  In  this  case  the  court  in 
its  findings  expressly  states  that  thia  de- 
lay was  not  taken  into  consideratiun.and 
of  course  under  these  clrcunistancea  the 
admission  of  this  evidence,  even  thougb 
error,  would  be  no  grountJ  for  reversal. 

Appellant's  alxth  assignment  of  error 
complains  of  the  action  of  the  conrt  in 
permitting  the  witness  E.  Roberts  to  tes- 
tily that  defendant's  track,  at  the  place 
where  the  delay  occurred,  was  in  bad  con- 
dition ;  the  ground  of  objection  to  this  evi- 
dence being  that  there  was  no  allegation 
of  bad  track  in  appellee's  petition.  There 
was,  however,  an  allegation  that  the  de- 
lay to  these  cattle  was  caused  by  the  neg- 
ligence of  appellant,  and  we  think  thia 
evidence  was  admissible  to  show  auch  neg- 
ligence. At  any  rate  it  coald  only  be 
classed  as  immaterial  or  irrelevant;  and, 
the  trial  being  before  the  court  without  a 
Jury,  the  admiaaion  of  auch  evidence  la  not 
ground  for  reveraal.  Andrews  v.  Key, 
cited  above. 

Appellant's  eighth  and  ninth  assign 
ments  of  error  complain  of  the  action  of 
the  court  in  admitting  verbal  testimony 
to  show  that  the  terminaa  of  appellant's 
line  of  railway  was  at  Cairo,  III.,  and  from 
there  to  East  St.  Loois,  the  point  of  des- 
tination, the  rattle  were  carried  by  a  con- 
nncting  line.  This  evidence  was  admitted 
as  bearing  upon  the  reasons bleneaa  of  the 
written  contract  requiring  appellee  to 
give  notice  of  hia  damage  at  the  place  of 
deatinotion,  and  waa  admitted,  in  connec- 
tion with  other  CTldence,  to  ahow  that 
appellant  had  no  agent  at  the  point  of 
destination  to  whom  the  notice  called  for 
in  the  contract  could  be  given.  For  this 
purpose  we  think  the  evidence  was  admis- 
sible. Appell,ant's  objection  to  this  evi- 
dence was  that  there  was  no  allegation  in 
appellee's  petition  that  appellant  did  not 
own  and  operate  a  tbrouerh  line  to  East 
St.  Louia.  Appellee  did  allege  that  appel- 
lant had  no  atatlon  agent  nor  general 
officer  at  the  point  of  deatinatlon  to  whom 
the  notice  could  be  given.  The  burden, 
however,  waa  upon  appellant  to  allege  and 
prove  the  reaaonableneaa  of  its  contract 
as  applied  to  the  facts  of  this  particolar 
case,  and  this  evidence  was  properly  ad- 
mitted to  rebut  the  issue  upon  this  qaos- 
tlon. 

During  the  transit  of  the  cattle  between 
Pine  BhiR  and  Cairo.  A.  Roberts  and  B. 
Roberts,  who  were  with  the  cattle  attend- 
ing to  them  for  the  sliippsrs.  signed  written 
statements  at  Joneaboro  and  Bird'a Point 
to  tbe  effect  that  the  cattle  were  tb«n  la 
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^ood  condition,  and  in  Its  tentli  and  eler- 
sntli  aHslcnnients  of  error  appellant  com- 
plains uf  tbe  action  of  the  court  in  permit- 
ting verbal  evidence,  eBpecially  from  these 
witueasea,  to  supplant,  contradict,  and 
vary  these  written  instruments.  That 
such  instruments  aie  not  to  be  classed  as 
conclusive  admissions,  or  as  constituting 
an  estoppel,  we  think  clear.  Mr.  Whar- 
ton, in  his  work  on  the  Law  of  Evidence, 
(volume  2,  §  1077,)  says:  "BuppoBiDg  an 
admission  is  set  up,  not  as  the  basis  of  a 
■contract,  but  simply  as  tbe  concession  of 
-a  fact  on  which  the  opposite  party  relies 
to  make  his  case,  then  the  admission,  as 
we  have  already  seen,  Is  not  a  probatio, 
l>at  a  levamen  probationis;  it  does  not 
prove  a  fact,  in  tbe  strict  sense,  when 
-offered  against  tbe  declarant,  but  it  re- 
lieves tbe  party  relying  on  it  from  prov- 
ing such  fact,  thereby  showing  tbe  burden 
-of  disproving  on  tbe  declarant.  By  the 
scholastic  jurists  such  admissions  were 
spoken  of,  sometimes  as  bait  proofs,  some- 
times as  presumptions.  With  us, evidence 
that  they  were  made  may  be  admissible, 
either  as  yielding  presumptions  against 
the  party  cliarged,  or  as  relieving  (under 
ordinary  circumstances)  the  party  offering 
them  from  the  necessity  of  more  tormul 
proof.  At  the  same  time  it  mast  be  re- 
membered that  they  are  not  conclusive 
proof  of  what  they  state;  that  they  may 
■be  readily  neutralized  by  proof  that  tbey 
were  uttered  in  ignorance  or  levity  or  mis- 
take; and  hence  that  they  are.at  the  best, 
to  be  regarded  as  only  cumulative  proof, 
which  affords  but  a  precarious  support, 
and  on  which  no  party  sbouid  be  content 
to  rest  his  case.  In  fine,  where  the  party 
■seeking  to  prove  admissions  In  no  way  al- 
tered his  status  In  consequence  of  their  ut- 
ternnce,  tbe  party  making  them  can  always 
prove  tbelr  untruth,  though  not,  It  is  said, 
by  introducing  subsequent  inconsistent 
-lieclaratlons.**  Also,  see  Irvin  v.  £1118,76 
Tex.  165,  13  S.  W.  Rep.  22. 

Appellant's  twelfth  assignment  com- 
plains that  the  judgment  of  the  court  Is 
not  supported  by  the  evidence,  first,  be- 
-cause  appellee  and  his  assignors  consented 
that  tbe  cattle  need  not  be  fed  and  wa- 
tered at  Xexarkana,  and  are  thereby  es- 
topped from  claiming  negligence  on  the 
part  of  the  defendant  for  not  feeding  and 
watering  them.  We  think  this  would  be  a 
correct  statement  of  the  law  if  the  only 
delay  was  sncb  as  resulted  In  the  extra 
time  required  to  make  tbe  next  feeding 
station,  in  the  absence  of  negligence  on  the 
part  of  appellant,  but  it  would  have  no 
application  to  an  unnsnal  delay  caused  by 
its  negligence  In  not  making  tbe  customa- 
ry time. 

Appellant  in  the  same  assignment  com- 
plains that  tbe  amount  of  damage  al- 
lowed by  the  court  U  excessive.  While 
tbe  amount  to  us  seems  large,  yet  several 
witnesses  were  permitted,  without  objec- 
tion, to  estlmtite  tbe  amount  of  damage 
caused  to  the  rattle  by  the  nnnsnal  delay 
at  from  three  dollars  to  five  dollars  per 
head.  Tbe  wltnessSmitb  was  disinterest- 
ed, and  testlflfd  as  an  expert  that  the 
damage  cansed  by  this  delay  was  at  least 
five  dollars  per  bead.  Appellant  had  sev- 
>eral  experts  upon  tbe  stand,  and  none  of 


tbem  were  asked  to  estimate  the  amonnt 
of  this  damage.  Tbe  amount  allowed  by 
the  court  did  not  reach  tbe  full  limit  justi- 
fied by  the  opinions  of  some  of  the  wit- 
nesses, and  under  tbe  circumstances  we 
would  not  be  authorised  to  disturb  tbe 
finding  of  the  lower  court  when  the  remit- 
ter Is  entered,  as  will  hereafter  be  done. 

In  its  twelfth  assignment  appellant  also 
complains  that  the  finding  of  the  court  be- 
low, that  tbe  contract  requiring  notice 
was  unreasonable  and  void,  cannot  benus- 
tained  by  the  evidence.  As  stated  above, 
and  as  we  have  several  times  decided.  In 
such  cases  the  burden  is  upon  tbe  currier, 
both  by  pleading  and  evidence,  toestablish 
the  reasonableness  of  a  contract  of  this 
kind  as  applied  to  tbe  tacts  of  tbe  particu- 
lar case.  In  this  case  It  seems  that  tlieline 
of  appellant's  road  terminated  at  Cairo, 
and  it  bad  no  officer  or  agent  at  East  St. 
Louis,  the  point  of  destinatiun,  but  it  did 
have  such  officer  at  iSt.  Luuls,  in  the  state 
of  MisMOuri.  it  Is  not  shown,  either  by 
pleading  or  evidence,  the  name  of  any  of 
these  officers  who  were  in  8t.  Louis  at  tbe 
time  this  notice  wus  required  to  be  given 
by  the  contract.  It  appears  that,  at  the 
time  this  notice  should  have  been  given, 
the  shippers'  agents  in  charge  of  the  stock 
were  not  acquainted  with  such  officers, 
and  did  not  know  where  to  find  them, 
and  to  have  found  them  it  would  have 
been  necessary  for  such  agents  to  have 
crossed  the  Mississippi  river  into  an  ad- 
joining state,  and  to  have  assumed  the 
responsibility  of  finding  and  deciding  as 
to  which  one  of  these  ofilcers  was  a  gen- 
eral officer,  within  the  meaning  of  the 
contract;  and  nnder  tbe  circumstances 
we  are  not  prepared  to  say  that  the  court 
erred  in  concluding  that  tbe  contract  was 
unreasonable  in  this  case.  If  the  carrier 
desires  to  claim  exemption  from  domages 
caused  by  it,  by  reason  of  the  failure  of  tbe 
shipper  to  give  notice  in  compliance  with 
one  of  these  contracts, it  must  furnish  rea- 
sonable facilities  forsuch  notice  to  be  given 
in  compliance  therewith  ;  and  we  are  not 
prepared  to  say  that  it  would  be  reasona- 
ble to  require  a  shipper  to  leave  his  stock, 
and  to  go  to  a  station  in  another  state 
in  search  of  someone  upon  whom  to  serve 
such  notice. 

Appellant  also, in itstwelfth assignment, 
complains  that  the  judgment  of  the  court 
cannot  tie  sustained  by  the  evidence,  be- 
cause it  claims  that  the  written  state- 
ments certifying  that  the  cattle  at  the  dif- 
ferent places  in  transit  were  in  good  con- 
dition caused  it  to  forego  making  an  ex- 
amination iutothecondition  of  same  upon 
their  arrival  at  their  point  of  destination, 
and  WHS  In  effect  a  notice  In  writing  that 
the  stock  shipped  bad  been  shipped  in 
good  condition;  but  we  find  notliing  Iq 
the  evidence  to  sustain  the  assumption 
that  these  statements  had  any  such  effect. 
We  do  not  bold  that  an  estoppel  of  this 
kind  could  not  be  successfully  interposed  11 
it  were  sustained  by  allegation  and  evi- 
dence, but  we  would  not  be  authorized  to 
assume,  in  the  absence  of  evidence,  that 
these  statements  had  any  such  effect  in 
this  case.  As  stated  above,  nppelloo  has 
filed  in  this  court  a  remitter  of  five  dol- 
lars per  bead  for  each  head  of  tbe  Oood- 
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night  cattle,  w<tb  IntereRt  on  Raid  amount 
from  the  date  ol  the  JndRinent.  As  this  Is 
the  amount  ol  damase  per  bead  claimed 
in  hlB  petition,  and  as  the  court cnnld  nut 
have  allowed  any  greater  eum  than  this 
as  the  damage  to  said  cattle,  we  are  nt 
opinion  that  this  remitter  should  be  al- 
lowed, and  that  the  Judgment  below 
should  he  relormed  to  correspond  there- 
with. Railway  Ck>.  v.  Measlea,  81  Tex. 474, 
17  S.  W.  Rep.  124.  Upon  the  wholecase  we 
are  of  opinion  that  the  judeineut  rendered 
b.v  the  court  below  should  be  reformed  by 
enterinp;  the  remitter  as  above  Indicated, 
and  when  ho  reformed  It  should  be  in  all 
other  respects  affirmed ;  and  it  is  so  or- 
dered. 

Tablton,  C.  J.,  dlsqnalifled.and  not  sit- 
ting. 


City  or  Uillsboro  v.  Ivet. 

(Court  fiS  CivU  AppeaX*  of  Texa*.    De&  20, 
1893.) 

NuiSAKCB— CiTT  Dump  Groukd— Acnos  »o» 
Damxoes. 
X.  Defendant  city  used  certain  lands  ad- 
jacent to  plaintiff's  home  aa  a  dumping  ground 
for  dead  animals,  and,  the  carcasses  not  being 
burned  or  buried,  the  stench  arising  tlierefrom 
was  offensive  to  plaintiff  and  bis  family,  and  in- 
jurious to  tlieir  health.  Plaintiff  complained  to 
the  city  authorities  of  the  nuisance  several 
times,  and  no  stops  ircre  talcen  by  the  city  to 
abate  it.  Hdd,  that  defendant  was  liable  for 
any  injories  sustained  by  plaintiff  througli  the 
maintenance  of  such  nuisance.  City  of  Sherman 
T.  LHUKham,  (Tex.  8up.)  13  S.  W.  Rep.  1042, 
followed. 

2.  Id  an  action  to  recover  for  such  injury 
the  petition  alleged  that  the  damage  arose  from 
the  deposit  of  carcasses  at  a  point  southeast  of 
plaintifl''a  house.  Hdd,  that  plaintiff  need  not, 
in  order  to  sustuiti  his  right  of  action,  show  that 
the  carcasses  were  deposited  in  the  exact  di- 
rection from  his  house  aa  alleged  by  the  peti-. 
tion. 

3.  In  such  case  the  court  instructed  the 
jury  that,  if  defendant,  under  a  legally  enacted 
ordinance,  ordered  its  marshal  to  remove  dead 
animals  beyond  the  city  limits,  and  if  the  mar- 
shal, artlng  under  sncli  ordinan<;e,  passed  for 
the  purpose  of  protecting  the  sanitary  condition 
of  said  city,  placed  dead  animals  so  near  plain- 
tiff's ticme  as  to  create  a  stench  which  injured 
plalntilT,  as  alleged  in  the  petition,  plaintiff  is 
entitled  to  recover.  Held,  tliat  sucli  instruction 
Is  unt  subject  to  the  objection  that  it  authorizes 
a  recovery  for  damages  caused  by  carcasses  de- 
posited by  others  than  the  marshal,  acting  un- 
der nn  ordinance  of  the  city. 

4.  A  city  ordinance  provided  that  the  mar- 
shal should  remove  and  bury  all  carcasses  of 
dead  animals  the  owners  of  which  cannot  be 
ascertained;  that  no  person  whose  horse  or  oth- 
er animal  has  died  should  permit  the  carcass  to 
lie  on  any  street  or  other  ground,  public  or  pri- 
vate, but  that  such  person  should  remove  it  oe- 
yond  the  city  limits,  and  deposit  it  not  less  than 
400  yards  from  any  private  residence.  Hdd, 
that  under,  such  ordiaance  the  place  and  manner 
of  deposit  are  entirely  within  the  discretion  of 
the  marshal,  and  the  city  will  be  responsible  for 
bis  negligent  performance  of  such  duties. 

Appeal  from  district  court,  Hill  county; 
J.  M.  Hai.u,  Judge. 

Action  by  B.  F.  Ivpy  aKainst  the  city  of 
Uillsboro  to  recover  for  injurieH  sustained 
by  plaintiff  t>y  reaHon  of  defendant'^  nl- 
leaed    negligence  In    maiutaining  a  nui- 


sance near  plaintiff's  premises.  Jndement 
for  plaintiff.  Defendant  appeals.  Affirmed. 

The  other  facta  fully  appear  in  the  fol- 
io winK  statement  by  Urad,  J.: 

Appellee  is  a  municipal  corporation,  or- 
ganired  under  tlie  laws  of  the  state  of 
Texas,  and  adopted  the  following  ordi- 
nance: "It  shall  be  tbe  duty  of  the  mar- 
shal to  cause  the  removal  aud  burial,  at 
the  expense  of  tbe  city,  of  all  carcasses  of 
dead  animals,  the  owner  or  person  in 
charge  of  which  cannot  he  ascertained. * 
In  the  month  of  February,  18^i8,  the  city 
marshal,  in  pursuance  of  this  ordinance, 
had  removed  a  large  number  of  dead  ani- 
mals from  one  place  In  the  city,  where 
they  bad  become  offensive,  to  a  point 
about  380  yards  southeast  of  appellee's 
bnuse,  where  they  became  exceedingly  of- 
fensive to  appellee  and  his  family,  and 
could  be  smelled  for  a  long  distance  even 
beyond  appellee's  house.  The  marshal, 
upon  several  occasions  after  the  flrst  de- 
posit, made  otherdeposits  of  dead  animals 
at  the  same  place,  whicb  added  somewhat 
to  the  offensive  odor.  Two  attempts 
were  made  by  the  marshal  to  burn  these 
carcasses,  the  first  of  which,  being  in- 
eftectuni,  only  added  to  tbe  nuisance. 
These  deposits  were  made  at  this  place  by 
permission  of  the  agent  of  tlie  owner  of 
tbe  land,  who  was  also  an  alderman  of 
the  city,  and  wbo  hnd  prevlouxly  ten- 
dered tbe  land  to  the  city  council  for  this 
purpose,  which  was  accepted  by  It.  Tbe 
agent,  however,  imposed  as  a  condition 
that  the  animals  should  be  burned  or  de- 
stroyed, aud  not  buried  thereon.  Aupeilec 
made  complaint  of  the  nuisance  before 
bringing  his  suit,  both  to  the  marshal 
and  mayor  of  the  city;  and  some  of  the 
deposits  were  made  after  these  notices, 
and  even  after  the  filing  of  plaintiff's  peti- 
tii>n.  To  recover  for  the  damages  sus- 
tained by  himself  and  wtfefor  the  nuisance 
thus  created  and  maintnlned  by  authority 
of  the  city,  aopellee  Instituted  this  suit, 
and  recovered  judgment  in  the  sum  of 
$287.50,  from  which  this  appeal  is  prose- 
cuted. 

G.  T.  Jones  and  l>.  Derdea,  for  appelant. 
McKimmon  &  Carlton,  for  appellee. 

Head,  J.,  (after  statinfr  tbe  facts.)  Ap- 
pellant's tirst  and  second  assignments  of 
error  complain  of  the  action  of  the  court 
In  overruling  its  exceptions  to  plaintiff's 
second  amended  original  petition.  Wc  are 
of  <ipinion  that  thisasslgnmentis  not  well 
talien.  The  petition,  as  we  thlnlc,  very 
clearly  sets  forth  o  cause  of  action  against 
appellant  under  repeated  decisions  of  our 
supreme  court.  City  of  Ft.  Worth  v. 
Crawford,  74  Tex.  404.  12  8.  W.  Rep.  52; 
City  of  Ft. "Worth  v. Crawford, 64  Tex.  202; 
City  of  Sherman  t.  Langbam,  (Tex.  8np.) 
1-3  S.  W.  Rep.  1042. 

Appellant's  fourth  assignment  of  error 
is  as  follows:  ''The  court  erred  in  in- 
structing the  Jury  in  the  first  part  of  the 
court's  charge  as  follows:.  'It  you  believe 
from  tbe  evidence  that  the  defendant,  by 
an  ordinance  pnsRed  by  tbe  council  of  de- 
fendant, duly  and  legally  assembled  as 
such,  ordered  the  city  marshal  to  remove 
the  bodies  of  dead  nnlinals  lieyond  the 
limits  of  tbe  city,  and  shall  further  t>eUav* 
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that  the  city  marshal,  acting  nntler  ench 
oriUnance,  for  the  purpose  of  pruinotlng 
and  protecting  the  sanitary  condition  o( 
said  city,  wronKtully  and  nesligently 
eaused  the  carcaeses  of  dead  animals  to 
be  removed  beyond  the  limits  of  said 
city,  and  placed  so  near  the  house  of  said 
plaintiff  as  to  create  a  stench  which  in- 
jnred  and  damaged  plaintiff,  as  alleged  In 
the  petition,  then  you  will  find  for  the 
plaintiff,  as  damages,  such  sum  as  you 
may,  under  the  evidence,  beileve  plaintiff 
entitled  to  recover,  not  to  exceed  the  sum 
of  $2,000.  and  so  say  by  your  verdict.' 
This  pni't  of  the  chanre  is  vague,  wrong, 
and  indefinite,  and  calcnlated  to  mislead 
the  Jury ;  for,  accordlns  to  the  allegations 
in  plaintiff's  petition, the  damage  to  plain- 
tiir.  If  any,  arose  from  the  carcasses  al- 
leged to  have  been  deposited  at  a  desig- 
nated point  southeast  of  plaintiff's  house; 
the  pity  ordinance  introduced  in  evidence 
forbidding  such  deposit  within  400  yards 
of  a  private  house.  But  under  the  charge 
of  the  court  the  jury  might  find  a  verdict 
for  plaintiff  on  uccount  of  any  other  offen- 
sive deposits  made  or  caused  to  be  made 
by  defendant's  ofHcers  or  agents  near  the 
bouse, even  though  in  violation  of  the  city 
ordinances.  Nor  is  this  featnre remedied  In 
any  otiier  portion  of  the  charge.  Under 
such  a  charge,  also,  the  Jury  might  find 
against  defendant  If  private  parties 
hauled  carcaBxes  there  in  violation  of  the 
city  ordinances,  provided,  especially,  the 
)ury  believed  them  influenced  In  so  doing 
by  the  acts  or  words  of  any  otHcer,  agent, 
or  servant  of  the  city;  or  the  Jury  might 
find  against  the  defendant  even  though 
they  believe  the  acts  charged  to  have  been 
done  by  a  police  officer  or  other  officer, for 
whose  acts,  under  such  an  ordinance,  the 
defendant  would  not  be  liable,  and  that, 
though  the  city  council  had  no  notice  ot 
the  nets,  and  tliongh  the  marshal  or  other 
offlcer  was  acting  under  a  general  ordi- 
nance of  the  city,  which  left  the  manner  ot 
the  performance  of  his  duty  under  it  to  his 
own  discretion,  as  seems  to  appear  from 
the  evidence  in  this  cause,  and  not  under 
an  ordinance  which  made  it  couipulsory 
upon  him  to  do  the  acts  in  the  manner, 
time,  and  place  as  charged  in  the  petition." 
We  think  a  careful  reading  of  the  charge 
<]uoted  In  this  assignment  will  show  that 
it  is  not  subject  to  any  of  the  valid  objec- 
tions made  to  it  In  the  argument  also  con- 
tained in  the  assignment.  The  objection 
that  the  charge  authorized  a  recovery  for 
the  nuisance  caused  by  carcasses  placed 
near  the  house  of  appellee,  but  not  in  an 
exact  southeastern  direction  therefrom,  n« 
regard  as  hypercritical.  We  do  not  un- 
derstand  the  averment  as  to  the  direction 
the  carcasses  were  deposited  from  appel- 
lee's house  as  necessary  to  be  proven  with 
the  exactness  indicated  by  the  opinion  ot 
counsel  as  disclosed  in  this  Hssignmeut. 
Also  we  do  not  think  the  charge  subject 
to  the  objection  that  it  authorized  a  re- 
covery for  daniagecansed  by  carcasses  de- 
posited by  others  thnn  the  marshal  act- 
ing under  an  ordinance  of  the  city. 

We  are  also  of  opinion  that  If  the  city, 
by  its  ordinance,  left  the  place  and  man- 
aer  of  depositing  to  the  marshal,  it  would 


he  responsible  for  a  negligent  performance 
of  the  duties  thus  conferred  upon  him. 
The  ordinance  of  the  city  which  appellant 
complains  ot  as  having  prohibited  the  de- 
posit in  less  than  400  yards  of  any  private 
residence,  relates  entirely  to  the  acts  of 
private  parties,  and  Is  as  follows:  "It 
shall  not  be  lawful  for  any  person  or  per- 
sons in  this  city  to  ollow  or  permit  any 
horse  or  other  animal  owned  or  con- 
trolled or  kept  by  him,  her,  or  them,  and 
which  has  come  to  its  death  by  disease  or 
otherwise,  to  lie  or  remain  upon  any 
street,  alley,  square,  or  other  ground,  pub- 
lic or  private,  hut  such  person  or  perHons 
shall  cause  the  carcasses  of  such  animal  or 
animals  to  be  securely  burled,  or  taken 
outside  the  corporate  limits  ot  this  city, 
and  deposited  not  less  than  400  yards  from 
any  private  residence."  It  will  thus  be 
seen  that,  while  private  parties  were  pro- 
hibited from  making  such  deposits  in  a 
less  distance  than  400  yards  ot  private 
residences,  there  was  no  limit  placed  upon 
the  power  ot  the  city  and  its  oliicers  in 
this  respect  by  the  ordinance  quoted  in  the 
conclusions  of  fact. 

Appellant's  sixth  assignment  of  error 
Complains  of  the  action  of  the  court  In  re- 
fusing to  give  a  special  charge  requested 
by  It,  to  the  effect  that  appellant  could 
not  be  held  liable  for  the  alleged  ratitica- 
I  tlon  of  the  acts  ot  others  without  a  full 
knowledge  of  the  facts  In  the  premises. 
An  examination  of  the  court's  chnrgo  will 
show  that  the  question  ofratlflcatlon  was 
not  submitted  to  tlie  jury  at  all,  and,  un- 
der the  charge  as  given,  the  jury  were  only 
authorized  to  flud  In  favor  of  appellee  In 
case  they  found  that  appellant  was  guilty 
of  negligence  In  the  first  instance  in  caus- 
ing the  nuisance.  Under  these  circum- 
stances, we  are  of  opinion  that  no  Injury 
could  have  resulted  to  appellant  frnui  the 
refusal  to  give  this  requested  charge,  even 
though  there  may  have  been  evidence  on 
the  subject  of  ratification  by  it.  Defendant 
may  have  been  liable  upon  two  grounds, 
yet  only  one  ground  of  liability  was  sub- 
mitted to  the  jury,  and  they  were  carefully 
instructed  not  to  find  against  appellant 
unless  they  tonnd  the  facts  creating  the 
liability  upon  this  ground. 

Appellant's  seventh  assignment  ot  errot 
complains  of  the  action  oT  the  court  in  re- 
fusing to  give  a  special  charge  requested 
by  It,  to  the  effect  that  it  was  incumbent 
upon  plaintiff  to  prove  negligence  on  the 
part  ot  the  city  ot  Hlllsboro.  As  Indicated 
above,  we  are  ot  opinion  that,  it  the 
city  council,  by  ordinance,  confided  the 
manner  of  performance  of  this  duty  to  the 
city  marshal,  it  would  be  responsible  for 
his  negligent  performance  of  such  duty, 
and  this  phase  of  negligence  was  repeated- 
ly submitted  to  the  jury  in  the  charge 
given  by  the  court. 

What  we  have  already  said  sufficiently 
shows  that  we  are  of  opinion  that  the 
court  did  not  err  In  overruling  appellant's 
motion  tor  a  new  trial  as  complained  of  In 
its  eighth  and  tenth  assignments  ot  error. 
Djion  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  court  below 
should  be  in  all  things  afBrmed,  and  it  is 
so  ordered. 
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MissoDRi  Pao.  Rt.  Co.  r.  Kino  et  ox. 

(Court  <tf  CioU  Appeal*  of  Texas.    Jan.  10, 
1893.) 

MaSTBB  AHD  SeRTAST  —  IKJDHIBS  TO    SekVANT — 
I.SSTRUCTI0N8. 

1.  In  an  action  to  recover  for  the  killing  of 
a  brakeman  in  the  employ  of  defendant  compa- 
ny, evidence  was  admitted  to  show  that  the 
agont  of  the  company  who  first  employed  de- 
cedent knew  he  was  a  minor,  in  order  to  charge 
defendant  with  that  knowledge.  Held,  that  the 
admission  of  this  evidence,  if  erroneous,  was  er- 
ror without  prejudice  to  defendant,  where  it  ap- 
peared that  servants  of  defendant  under  whose 
supervision  decedent  worked  knew  that  he  was 
a  minor. 

'i.  In  such  case  the  court  properly  charged 
that,  if  decedent  was  inexperienced  in  his 
duties,  and  ignorant  of  the  dangers  thereof. 
and  defendant  knew  of  his  inexi>erience.  and 
the  injury  was  not  caused  by  the  contributory 
negligenpe  of  decedent,  the  jury  might  find  for 
plaintiff,  if  they  found  the  facts  constituting 
negligence  on  the  part  of  defendant  to  exist. 

Appeal  from  district  court,  Haut  coun- 
ty;  E.  W.  Tebhone,  Judge. 

Action  by  J.  W.  Klnj?  and  N.  A.  King 
aeainst  the  Missouri  Pacltic  Hallway  Cnm-, 
pany  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiffs'  minor  rod. 
Judgment  for  plalntiHs.  Defendant  ap- 
lienlH.    Reversed. 

Head  &  DUlnrd,  for  appellant.  M.  M. 
Hrooks  and  sherrlll  A  Austin,  for  ap- 
pellees. 


Stephens,  J.  This  appeal  is  from  a  ver- 
dict for  $1,10<),  divided  equally  between  ap- 
pelleeH.  the  father  and  mother  of  Ed  C. 
Xing,  who  was  killed  In  thpsumnierof  18SK, 
while  working  in  appellant's  yard  at 
Greenville,  by  being  crushed  between  the 
curs  he  was  coupling.  He  was  at  the  time 
of  his  death  about  19  years  of  sbge.  and 
had  been  in  the  employment  of  appellant 
about  six  weeks.  He  was  first  regularly 
employed  asfrelght  brakeman  on  the  road, 
but,  about  three  days  before  his  death, 
was  put  to  work  In  the  yard.  He  was 
killed  in  an  attempt  to  couple  a  Miller 
hook  to  an  ordinary  drawhead,  occa- 
sioned by  their  passing  each  other.  The 
proof  tended  to  show  that  work  In  the 
yard  was  more  hasardous  than  on  the 
road,  and  also  that  the  coupling  of  a  Mil- 
ler hook  to  an  ordinary  drawhead  was 
extrahazardous,  because  they  were  not 
made  for  each  other,  and  were  liable  to 
pass  and  crush  the  brakeman.  There  was 
also  some  evidence  of  defects  in  the  Miller 
hook,  though  it  did  not  distinctly  appear 
that  these  defects  caused  the  accident. 
The  proof  tended  to  show  that  the  de- 
ceased was  inexperienced  In  this  kind  of 
work,  and  that  this  fact,  together  with 
his  minority,  was  known  to  the  servants 
and  agents  of  appellant  who  had  power 
to  employ  him,  and  who  put  him  to  work 
In  the  yard,  and  directed  the  manner  of  his 
service.  The  proof  tended  to  show  that 
J.  B.  Turentlne,  yard  foreman,  who  put 
the  deceased  to  work  in  the  yard,  warned 
lilm  that  the  service  there  was  more  haz- 
ardous than  on  the  road,  and  that  be  ex- 


plained—In what  manner  and  to  wbat  ex- 
tent the  proof  does  not  show — the  danger 
of  coupling  the  Miller  book  with  the  ordi- 
nary drawhead.  It  does  appear  from  the 
testimony  that  be  conld  not  state  that  be 
had  Informed  the  deceased  that  the  Miller 
hook  and  drawhead  would  pass  each 
other.  The  proof  also  tended  to  show 
that  the  Miller  hook  in  question  was  tb» 
only  one  then  In  use  by  appellant  in  lt» 
Greenville  yard  on  its  standard  gaugecars, 
it  being  on  one  of  its  passenger  coaches. 
There  was  evidence  that  deceased  had  been 
employed  in  railroad  service  against  the 
consent  of  his  father.  We  conclude  that 
the  record  contains  evidence  from  wblcb  it 
may  be  inferred  that  deceased  came  to  bi» 
death  through  (he  negligenceof  appellant, 
without  contributory  negligence  on  bis 
part,  and  that  it  did  not  result  from  the- 
ordinary  risks  assumed. 

Conclusions  of  law:  The  first,  second, 
third,  and  fifth  assignments  of  error  qiie*- 
tion  the  correctness  of  the  trial  court's  rul- 
ings In  admitting  evidence  to  show  that 
appellant  bad  knowledge  of  the  minority 
of  the  deceased.  It  is  undisputed  that  A. 
Li.  Downer,  who  was  station  agent  and 
acting  yard  master  for  appellant,  wltb 
power  to  employ  and  discharge  brakemen 
and  switchmen,  and  whose  buslnetis  it 
was  to  employ  yard  men,  had  knowledge, 
at  the  time  the  deceased  was  employed 
and  injured,  both  of  his  minority  and  inex- 
perience. J.  B.  Turentlne,  yard  foreman, 
believing  and  having  reason  to  believe 
that  the  deceased  was  a  minor,  put  him 
to  work  In  the  yard,  with  the  consent  and 
sanction  of  Downer.  If  there  was  error, 
therefore.  In  the  admission  of  any  of  this 
evi<lence  for  the  purpose  of  bringing  knowl- 
edge to  Kd  Stall,  train  despatcher,  who 
first  employed  deceased  as  brakeman  on 
the  road,  or  for  the  purpose  of  charging 
appellant  with  knowledge  through  any 
other  agent  or  servant,  the  error  waa 
harmless,  because, at  least  through  Down- 
er and  Turentlne,  appellant  is  shown  to 
have  had  knowledge  of  this  fact. 

The  sixth,  seventh,  and  eighth  assign- 
ments of  error  complain  of  the  refusal  uf 
the  court  below  to  give  the  first,  second, 
third, and  seventh  special  charges  request- 
ed by  appellant.  Inrefuslng  these  charg^es 
the  judge  states,  amongotber  things,  that 
they  were  refused  because  not  separately 
submitted.  The  first,  second,  and  third 
seem  to  have  been  written  upon  a  sheet  of 
paper,  which  contained  also  three  other 
special  charges,  all  consecutively  num- 
bered. The  seventh  reqaeBt<>d  charge  was 
likewise  accompanied  by  a  separate  re- 
quested Instruction,  numbered  8.  We 
thiuk  the  court  did  not  err  in  refusing  to 
give  these  Instructions,  for  the  reasons 
stated  in  connection  with  his  indorsement 
of  refusal. 

The  eighth  assignment  of  error  also  com- 
plains oi  the  court'e  charge.  The  proposi- 
tion submitted  under  this  assignment  is 
this:  "if  the  servant,  at  the  time  he  is  In- 
jured, knows  of  the  hazard  attending  tbe- 
art,  he  cannot  recover,  no  matter  how  be 
came  by  such  knowledge.  It  is  not  neces- 
sary that  he  should  receive  the  knowledge 
by  a  special  warning  from  tbe  master." 
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This  paragraph  of  the  charge  was  quali- 
fied with  the  atatemeut,  in  effect,  that  if 
the  Jarj'foaDd  that  "Eil  King  wat» inexperi- 
enced in  such  duties),  and  did  not  liuuw  of 
the  danger  or  peril  attendant  upon  the 
performance  of  such  duties,  and  that  de- 
fendant linew  of  his  want  of  experience 
and  bi8  ignorance,  and  that  the  Injury 
wa8  not  caused  by  the  fault  or  contribu- 
tory negligence  of  Ed  King,  the  jury 
might  find  for  plaintiffs,  provided  they 
found  the  facts  constituting  negligence  oo 
the  part  of  defendnnt  to  exist. "  Wecon- 
elude,  therefore,  that  this  assignment,  as 
interpreted  by  the  proposition  under  it,  is 
not  welt  taken.  No  further  complaint  is 
made  of  the  charge,  and  the  only  remain- 
ing assignment  questions  the  sufficiency 
of  theevidence  to  sustain  the  verdict.  We 
are  of  opinion  that  the  issues  were  clearly 
and  fairly  submitted  to  tiie  jury  by  the 
charge,  and  that  there  is  evidence  to 
support  the  verdict.  There  la  therefore 
nothing  left  us  but  to  aiBrm  the  Judg- 
ment, and  it  is  so  ordered. 

Head,  J.,  disquallBed,  and  not  slttiug. 


HATHIS  et  Hi.  T.  PBIDHAM. 

(Court  of  CivU  Appeals  of  Texas.    Oct  27, 
1893.) 

COKFORATIONS  —  LlABlUTT  OF  ISTOCEnOUDBBS  ON 

BonacKiPTioN— Vends— AcTiox  nr  Keceiver — 
Pleading— IssuB  of  Fictitious  Stock  —Limit- 
ations— Evidence. 

1.  A  suit  in  behalf  of  the  creditors  of  an 
insolvent  corporation  against  the  utocl^holders 
for  contribution  or  such  proportion  of  their  un- 

Snid  subscription  as  is  uecuusarjr  to  satisfy  its 
ebts,  may  l>e  niaiutaiued  against  all  the  defend- 
ants jointly  in  the  county  where  some  of  them 
reride,  under  Rev.  St  art  1198. 

2.  ■\\Tiere  the  statute  under  which  a  receiver 
is  appointed  authorizes  him  to  sue,  and  he  has 
been  ordered  tc  sue  by  the  court,  he  can  sue  in 
ills  own  name,  thougn  neither  ue  statute  nor 
the  order  in  terms  directed  him  to  sue  in  that 
way. 

3.  Const,  art  12,  f  6,  provides  that  "no  cor- 
poration shall  issue  stocic  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually  re- 
ceived, and  all  fictitious  increase  of  stocic  or  in- 
debtedness shall  be  void."  Held,  that  stocic  Is- 
sued and  disposed  of  for  a  valid  consideration, 
though  for  less  than  its  face  value,  is  not  ficti- 
tious within  the-  meaning  of  the  statute,  as  to 
the  amount  issued  in  excess  of  the  price  paid. 

4.  A  petition  in  a  suit  against  stockholders 
for  contribution  sufficiently  shows  that  the  re- 
ceiver is  seeking  to  enforce  the  rights  of  credit- 
ors against  defendants,  rather  than  those  of  the 
corporation,  when  its  allegations  plainly  show 
that  the  suit  is  for  the  benefit  of  the  creditors, 
and  it  asserts  a  cause  of  action  which  the  cor- 
poiution  could  not  maintain. 

5.  A  petition,  in  such  case,  is  sufficiently 
specific  in  its  allegations  as  to  creditors  when  it 
shows  the  name  of  each,  the  amount  due  him,  the 
date  at  which  it  accrued,  and  the  date  of  its  ap- 
proval by  the  court;  and  it  is  not  necessarjf  to 
set  out  the  cause  of  action  of  the  creditors 
against  the  corporation,  for,  the  claims  bavins 
been  established  in  receivership  proceedings,  an 
allegation  to  that  effect  conclusively  shows  the 
Uabitity  of  the  corporation. 

6.  The  corporation  was  organized  in  Vic- 
toria, but  for  the  purpose  of  extending  its  busi- 
ness at  Ft.  Worth  it  contracted  with  parties 
there  that  they  should  subscribe  for  a  certain 
amount  of  stock,  the  corporation  to  erect  and 


operate  a  slauprhterhouse  Qiere,  and  also  enlarge 

its  Ixiard  of  directors  so  as  to  admit  therein  six 
of  such  subscribers.  The  contract  provided  tlial, 
if  the  amount  of  their  subscription  exceeded  half 
the  cost  of  building  aud  operating  the  slaughter- 
house, only  so  much  should  he  called  for  as 
would  equal  such  half.  Held,  that  the  fact 
that  the  corporatiuu  was  compelled  by  iinauciai 
embarraHsmeut  to  suspend  the  business  did  not 
relieve  such  .subscribers  from  their  liability  as 
stockholders,  and  the  contract  gave  them  no 
right  of  election  to  forfeit  their  payments,  and 
recede  from  the  agreemeutj  or  refuse  to  pay  for 
the  whole  of  the  stock  which  tlyy  bound  them- 
selves to  take. 

7.  Since  the  Ft  Worth  subscribers  only 
agreed  to  pay  for  as  much  of  the  stock  sub- 
scribed as  amounted  to  half  the  cost  of  the 
slaughterhouse,  the  petition  should  have  alleged 
the  cost  of  building  and  equipping  the  house. 

8.  In  a  suit  in  equity  by  a  receiver  against 
all  the  stockholders,  individual  stockholders  can- 
not plead  in  set-off  debts  due  them  from  the  coi> 
poration. 

0.  A  pica  by  the  Ft  Worth  defendants  that 
the  corporation  induced  them  to  sign  the  con- 
tract by  fraudulently  representing  that  it  was 
able  to  and  would  furnish  one  half  the  money 
necessary  to  equip  the  slaughterhouse,  is  nut  suf- 
ficient to  make  a  good  defense  against  the  cor- 
poration itself:  but,  even  if  it  could  avail  for  such 
fmrpose,  it  would  be  no  defense  as  against  cred- 
tors. 

10.  The  Ft  Worth  defendants  agreed  to  take 
so  much  of  the  capital  stock  of  the  corporation 
as  the  sum  for  which  they  t>ound  themselves, 
which  was  half  the  cost  of  the  house,  would  pay 
for  at  a  rate  below  the  par  value  of  tlie  shares 
the^  were  to  get,  Udd,  that  this  was  a  sub- 
scription for  the  stock  at  a  price  below  its  par 
value,  which  was  illegal  against  creditors,  and 
rendered  them  liable,  and  they  cannot  maintain 
that  Rev.  St.  art.  585,  which  provides  that  the 
directors  may  dispose  of  the  capital  stock  at  any 
time  remaining  unpaid  in  such  a  manner  as  the 
by-laws  may  prescribe,  authorizes  issuance  at 
less  than  par  value,  and  relieves  the  subscril>ers 
from  responsibility  to  creditors  for  the  differepco 
between  the  amount  paid  and  the  par  value. 

11.  The  statute  of  limitations  does  not  apply 
to  a  case  where  no  cause  of  action  ever  accrued 
to  the  creditors  against  the  stockholders  until 
their  remedy  against  the  corporation  had  been  ex- 
hausted, and  until  it  had  been  established  that 
the  amount  due  from  the  stockhc^ders  was  neces- 
sary to  satisfy  the  indebtedness. 

12.  On  the  trial,  plaintiff  introduced  as  a  wit- 
ness the  secretary  of  the  corporation  at  Victo- 
ria, who  testified  that  he  had  received  from  the 
secretary  at  Ft.  Worth  a  certificate  or  state- 
ment showing  Lames  of  Ft  Worth  subscribers, 
amount  subscribed,  number  of  shares  and  value, 
and  that  this  was  sent  for  his  use  in  issuing  the 
stock.  Plaintiff  then  offered  the  statement  in 
evidence.  Bdd,  that  it  was  hearsay,  and  there- 
fore Inadmissible. 

13.  In  fixing  the  liability  of  the  Ft  Worth 
defendants  it  was  error  to  hold  that  they  were 
to  be  treated  as  shareholders  only  from  the  time 
they  made  payments,  and  charged  with  the 
par  value  of  stock  only  where  they  made  pay- 
ment on  their  subscriptions,  for  the  contract 
which  they  signed  was  a  subscription  for  such 
portion  of  the  capital  stock  as  would  be  taken 
by  the  amounts  they  agreed  to  pay  at  the  speci- 
fied rate,  and  it  was  not  necessary  that  the 
shares  should  have  been  actually  issued  and  de- 
livered. 

14.  It  appeared  that  the  president  of  a  bank 
which  was  a  creditor  of  the  corporation  had  been 
informed  by  the  promoters  of  the  corporation, 
who  were  trying  to  sell  him  stock  individual- 
ly, that  the  stock  was  being  taken  at  less  than 
par.  This  was  a  month  or  two  prior  to  the  time 
the  bank  extended  its  credit  to  the  corporation, 
and  it  was  not  dhown  that  such  credit  was  e>:- 
tended  through  the  agency  of  the  president 
Bdd,  that  the  evidence  was  not  sufficient  to 
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charge  the  bank  with  notice  of  the  maimer  of 
Issuing  the  stock. 

15.  Thoueli  parties  have  been  informed  of 
the  issuance  of  stock  below  par  by  a  corporation, 
•ucfa  information  has  not  toe  charnctoristics  of 
notice  in  law,  unless  the  transaction  to  be  af- 
fected thereby  took  place  under  such  circum- 
stances as  would  lead  to  the  reasonable  conclu- 
sion that  the  fact  reported  was  still  remem- 
bered. 

IC.  Creditors  of  the  corporation,  who  were 
also  Etockholdei-8,  and  therefore  had  notice  of 
the  agreement  for  the  issuance  of  stock  below 

Sar,  could  not  demand  from  the  subscribers  the 
ifference  between  what  they  agreed  to  pay  and 
the  face  of  the  stock,,  and  could  not  participate 
in  the  fund  to  be  contributed  by  stockholders  to 
pay  creditors  not  having  such  notice. 

17.  Where  subscril)ers  hare  not  paid  all  that 
they  agreed  to  pay  for  the  stock  the  amount  m 
unpaid  should  be  collected  and  constituted  a 
fund  for  all  the  creditors,  whether  with  or  with- 
ont  notice,  for  as  to  that  amount  creditors  with- 
out notice  are  entitled  to  no  priority  over  the 
others. 

Appeal  from  district  court,  Victoria 
county;  H.  Clay  Pi.kasa.nts,  Jud^e. 

Action  by  F.  R.  Priilhara,  receiver  of  the 
Tesas  Cuutinental  Meat  Com  pony  asalnst 
J.  M.  Mathia  and  nthei-e.  stuckhuldera,  for 
an  accountinK  and  contribution  of  unpaid 
saliacriptlons  for  stuck  to  satisfy  the  debts 
of  the  corporation.  From  a  jiidproent  In 
faror  of  plaiutiH,  defendants  appeal.  Re- 
versed. 

Ulnfis,  Callender  A  Vnrsoer,  Hunter, 
Stewart  A  Dunklin,  Bogsett  A  Greene, 
Scutt  A  Levi,  and  Henry  J.  Labatt,  for 
appellants.  Proctor  A  Proctor  nni  D.C. 
Labiitt,  for  appellee. 

Williams,  J.  This  snlt  was  commenced 
October  IG,  1882,  by  appellee,  as  receiver  of 
tbe  Texas  (Continental  Meat  Company,  a 
Texas  corporation,  iu  the  district  court  of 
Victoria  county,  against  certain  stock- 
holders of  said  company,  suire  of  Whom 
were  alleged  in  said  petition  to  have  been 
original  subscribers  tu  the  capital  stock  of 
said  company  before  itH  organization,  or 
before  its  charter  was  filed,  as  shown  by 
the  following  agreement,  to  wit:  "Vic- 
toria, Texas,  Oct.  17th,  1882.  We,  the  un- 
dersigned, agree  with  dipt.  A.  F.  Higgs, 
and  with  each  other,  to  subscribe  for,  and 
hereby  subscribe,  the  amotints  set  oppo- 
site our  respective  names  to  the  capital 
Btucit  of  the  Texas  Continental  Meat  Com- 
pany, a  corporation  to  be  chartered  un- 
der the  laws  of  Texas,  with  headquarters 
at  Victoria.  The  said  company  to  be 
stocked  at  $500,000.00,  nnd  we  are  to  re- 
ceive two  dollars  of  said  stock  for  every 
dollar  of  cash  subscribed.  The  amounts 
of  tbe  capital  stock  not  subscribed  for  or 
otherwise  disposed  of  to  remain  in  the 
company  as  reserve.  It  is  further  agreed 
that,  Hhuald  oar  whole  subscription  not 
be  required,  we  will  take  stock  In  propor- 
tion tooursubscriptlons.  [Signed]  •  •  •" 
The  charter,  it  is  alleged,  was  filed  on  tbe 
20th  day  of  Octnher,]8S2.  That  at  ameet- 
ing  of  the  stockholders,  held  soon  after  the 
tiling  of  said  charter,  the  board  of  direct- 
ors of  said  company  was  authorized  to  is- 
«ue  for  cash  subscriptions  shares  uf  (nll- 
paid  stock  of  the  company,  at  the  rate  of 
i'l  in  stock  for  $1  In  cash,  such  issne  nut  to 
vxceeJ  f120;  and  said  directors  were  to 


contract  witb  Capt.  A.  F.  Higgs  for  the  Is- 
Bunuce  to  him  of  one  fourth  uf  tbe  capital 
stock  as  disposed  of  in  tbe  way  of  honu«, 
nnd  for  certain  rights,  and  to  retain  in  the 
treasury  of  the  company  as  a  reserve  tb« 
balance,  to  be  disposed  of  as  tlie  crowtb 
and  necebslties  of  the  company  require. 
That  by  reason  of  the  Issuance  of  said 
stock  two  for  one  to  each  of  said  aubscrlb- 
ers,  eecli  of  tliem  became  liable  to  pay  to 
said  corporation  the  par  value  of  said 
stock  so  agreed  to  be  issued  by  said  com- 
pany to  them  and  each  of  them,  with  in- 
terest. The  petition  then  showit  that  after 
tbeorganlzation  of  saidTexasContinental 
Meat  Cuiiipnny,  and  Its  actual  commence- 
ment and  transaction  of  business  at  Vic- 
toria, the  said  company  made  and  entered 
into  the  following  contract  fur  tbe  exten- 
sion of  its  business  atthecityof  Ft.  Wurth, 
in  Tarrant  county,  Tex.,  and  fur  other 
and  further  subscriptions  to  its  capital 
stock,  which  contract  is  in  writing,  exe- 
cuted and  delivered  for  tbe  considcriitiun 
therein  stated  by  the  persons  whose  names 
are  signed  thereto,  to  wit:  **Ft.  Worth, 
Texas,  Aug.  4th,  1883.  We,  the  nnder- 
signed,  agree  to  subscribe,  and  hereby  do 
subscribe,  the  sums  of  money  set  upposile 
our  respective  signatures,  to  the  capital 
stock  of  the  Tesas  Continental  Meat  Com- 
pany, a  corporation  created  by  and  exist- 
ing under  the  laws  of  Texas,  and  hnving 
its  domicile  in  Victoria,  Texan;  and  we 
offer  said  snbscriptions  to  said  company 
under  the  following  stipulations  and  con- 
ditions, to  wit:  (1)  That  said  company 
shall  erect  and  operate,  as  soon  aH  pos- 
sible, in  or  in  the  Immediate  vicinity  of  Ft. 
Worth,  a  elaufthterhouse,  capable  of  kill- 
ing, storing,  and  shipping  not  less  than 
250  grown  cattle  per  iliem.  (2)  Should 
one  ball  the  sum  necessary  to  erect,  equip, 
and  operate  said  house  be  less  than  the 
amount  of  our  subscriptions,  only  such  a 
portion  of  our  Hobscrlptions  shall  be  called 
for  as  win  be  equal  to  said  half:  provided, 
fnrther,  that  our  subscriptions,  or  any 
portion  thereof,  shall  be  subject  to  call  at 
any  time  until  April  1st,  1884,  and  that  any 
portion  thereof  not  then  called  in  by  said 
company  fhall,  by  said  rompany  and  by 
OS,  be  considered  null  and  void.  (3)  That 
for  our  said  subscriptlona  we  shall  receive 
certificates  of  stock  in  said  company  in  the 
following  proportion,  to  wit,  for  $00  cash 
we  shall  receive  $85  In  stock:  provided, 
that  we  shall  nut  be  entitled  to  an.v  issue 
of  stock  until  we  have  responded  to  each 
call  to  the  amount  of  our  respective  sub- 
scriptions, and  that, if  we  shall  fail  to  pay 
any  installments,  all  previous  payments 
shall  be  forfeited:  provided, however,  that 
when  our  certificates  of  stock  ai-e  Issued, 
our  rights,  duties,  obligations,  and  priv- 
ileges shall  relate  back  to  the  time  of  the 
accentance  uf  this  offer.  (4)  That  im- 
mediately after  the  acceptance  hereof  by 
thecompany  the  charter  shall  been  amend- 
ed as  to  provide  for  thirteen  directors,  of 
whom  six  shall  be  immediately  elected 
from  the  undersigned;  but  thiK  agreemeu* 
shall  not  operate  so  as  to  guaranty  the 
election  of  parties  who  shall  cease  to  own 
any  stock,  or  dispose  of  so  much  as  to  he 
only  nominally  stockholders;  that  thia 
shall  have  the  full  force  and  eHectuf  a  con- 


Digitized  by 


Google 


T«K.) 


MATHIS  V.  PUIDHAM. 


1017 


tract  whenever  accepted  bynatd  company, 
and  the  coliectlona  ut  aaid  subBcrSptiuns 
may  be  entorced  hh  uny  other  debt  or  ob- 
liKation."  And  the  pcrsoDS  who  aub- 
flcribed  eald  luBtrnment— some  40  in  nom- 
ber — were  aUo  made  purtiet)  defendant, 
and  wltb  reference  tu  the  liability  of  whom 
the  followinK  allesations  wera  made* 
"That  the  inetruroent  aforesaid  was  de- 
livered by  eaid  Bubscribere  to  said  rotn- 
pany  at  Victoria  on  the  25tb  day  of  A  a- 
Kunt,  1883,  and  wan  then  and  there  snb- 
mitted  to  a  meeting  of  the  stockholders  of 
said  company,  then  and  there  assembled, 
for  action  thereupon.  That  said  stoclc- 
holders  meeting,  then  and  there  acting  in 
behalf  of  said  company,  did  adopt  the  fol- 
lowing resolDtiou  of  acceptance  of  said 
proposition,  to  wit:  'Besolved,  that  the 
proposition  made  to  this  company  by  J. 
p.  Smith,  H.  C.  Edrinftton,  and  others,  of 
Ft.  Worth,  Tex.,  under  date  of  AuKust  14, 
18K!i,  be,  and  is  hereby,  accepted,  reference 
belns  had  to  the  communication  of  August 
25th,  1883.  from  A.  F.  Higgs,  Ksq.,  and 
that  the  directors  of  this  company  be,  and 
are  hereby,  empon^ered  to  do  all  things 
necessary  to  comply  with  the  undertaking 
required  of  this  company  by  said  proposi- 
tion. That  the  secretary  of  the  company 
be  directed  to  spread  a  copy  of  said  propo- 
sition on  tba  books  of  this  company,  and 
to  ufflclally  transmit,  as  the  acceptance 
ot  said  propceition,  a  copy  thereof,  a  copy 
oi  this  rssoljtion,  and  of  said  comronnlca- 
tlon  trori  A.  F.  HIgge,  together  with  cop- 
ies of  any  other  proceedings  ot  this  body 
6i>d  of  tbo  directory  as  may  be  pertinent 
to  tho  nobtract  consummated  by  the  ac- 
ceptance of  this  proposition,  to  Fort 
V/orfcb.  for  the  examination  and  Informa- 
tion of  th'..  signers  of  said  proposition, 
notifying  each  subscriber  of  the  acceptance 
oi  the  proposition,  and  where  sncb  copies 
cair  be  seen  and  examined.'" 

Pl&iiititl's  petition  alleges  that  In  par- 
K^Biicc  of  said  contract  the  said  Ft. Worth 
ecbacrlbers  elected  their  six  directors, 
who,  with  an  assistant  secretary  and 
treasurer,  took  Immediate  charge  and 
management  of  the  business  of  said  cor- 
poration at  Ft.  Worth,  under  the  general 
direction  ot  the  whole  board  of  directors, 
and  that  said  corporation  erected  the 
slaughterhouse  named  in  the  contract, 
and  proceeded  to  operate  the  same,  and 
continued  to  transact  business  nt  Ft. 
Worth  for  some  time;  and  that  by  reason 
thereof,  and  by  the  execution  and  deliv- 
ery of  said  contract  and  its  acceptance, 
as  aforesaid,  they,  and  each  of  the  sut>- 
Bcribera  to  said  contract,  became  hound 
to  pay  to  said  company  the  fnll  amount 
ot  the  stock  they  contracted  to  be  issued 
to  them,  to  wit,  for  each  f  nO  ot  cash  sub- 
scribed, 985,  the  amount  ot  stock  they 
were,  by  thp  contract,  to  receive.  That, 
so  far  ae  said  subscription  in  cash  was 
paid  by  said  subscribers,  the  stock  for 
9<i5  tor  every  f 60  paid  was  issued  to  them, 
and  each  ot  them,  io  proportion  to  his 
payment.  That  they  bad,  each  and  all  of 
them,  contracted  tor  985  of  stock  tor  each 
f6C  paid  by  them,  and  each  of  them ;  and 
that,  by  reason  of  said  contract,  they  were 
bound  to  pay,  if  necessary,  to  secure  the 
flolvency  of  said  company,  the  whole  par 


valoA  of  the  stock  contracted  to  be  Issued 
to  them,  and  each  of  them.  PlaintilT  fur- 
ther alleges  that  none  of  the  subscribers 
have  paid  any  more  than  the  proportion 
of  S6I)  for  each  $85  liiBned  or  to  be  iRHued 
to  them.  It  wasi  alleged  that  some  ot 
them  had  not  paid  the  full  amounts  they 
agreed  to  pay.  The  petition  then  pro- 
ceeds to  set  out  the  amount  for  which 
each  of  said  Ft.  Worth  defendants  are 
liable.  The  petition  further  ulleires  that 
other  defendants  sued  therein  did  not  sign 
eitiier  of  the  contracts  of  subscription  to 
the  stock  ot  said  company,  but  bought 
stockat  a  discount,  and  bettame  liable  and 
bound  tliemselves  to  pay  the  par  value  ot 
the  stock  issned  or  to  be  issued  to  each 
of  them;  the  balance  due  thereon  against 
each  of  said  subscribers  being  stated  as 
above,  'fhe  plaintiff  then  proceeds  to 
show  that  be  was  appointed  receiver  ot 
all  the  property  of  said  corporation  by  the 
district  court  ot  Victoria  county  on  the 
10th  day  ot  April,  1S»4,  at  the  suit  ot 
Ayers^  Cannon  et  al.,  creditors  of  that 
company.  That  he  had  duly  qualitied, 
and  that  he  brings  this  salt  by  virtue  of 
an  order  of  said  district  court,  as  follows: 
"In  this  cause,  the  motions  ot  Fagnn  Ik 
Osgood,  the  Sterne  Fertilizer  &  Chvmical 
Manutacuring  Company,  the  New  Orleans 
National  Bank,  creditors  nl  the  Conti- 
nental Meat  <?umpany,  defendant  in  this 
cause,  coming  on  to  be  heard  by  thecourt, 
and  it  appearing  to  the  court  from  tlip 
report  of  the  receiver  nnd  from  the  record 
in  this  cause  that  all  the  property  of  said 
the  Texas  Continental  Meat  Company 
has-been  sold  under  the  orderof  this  court, 
and  that  the  proceeds  thereof  are  nut  saf- 
ficient  to  pay  the  debts  of  said  defendant 
company  as  the  same  have  been  proved 
in  this  case  and  have  been  approved  by 
the  orders  of  this  court,  and  that  there  Is 
still  a  large  Indebtedness  of  said  defendant 
company  unpaid,  and  that  said  unpaid 
Indebtedness  will  be  lost  to  the  creditors 
ot  said  defendant  company  unless  the 
stockholders  of  said  company  be  com- 
pelled to  pay  any  balance  or  balances 
which  may  be  due  from  each  and  ail  of 
said  stockholders  upon  subscription  ot 
stock  made  by  tbem,  or  any  ot  them,  or 
upon  the  stock  ot  said  company  which  has 
been  issned  to  them,  or  each  of  them: 
Now,  therefore,  the  motion  of  snid  cred- 
itors la  granted,  and  F.  R.  Pridham,  re- 
ceiver in  this  cause,  is  hereby  ordered,  di- 
rected, and  empowered  to  institute  pro- 
ceedings at  law  or  in  equity  to  enforce  the 
payment  ot  any  balance  of  stock  which  Is 
unpaid  upon  subscription  of  stock  made 
by  them  either  of  them,  or  apon  certifi- 
cates of  stock  issned  by  said  defendant 
company  to  any  one  or  all  of  said  stock- 
holders, tor  the  use  and  beneHt  of  said 
creditors  moving  herein,  and  ot  all  other 
creditors  of  said  defendant  company 
whose  claims  have  been  approved  by  this 
court;  and  that  any  sum  or  sums  recov- 
ered In  such  legal  or  equitable  proceedings 
be  reported  to  this  court,  in  order  that  it 
may  be  distributed  under  the  direction  ot 
this  court  among  said  creditors.  Incase 
any  of  the  stock  o(  said  company  has  been 
transferred  or  assigned,  and  such  assign- 
ment accepted  by  any  person  or  persons. 
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It  l8  ordered  that  iiacb  person  or  persona 
be  Included  in  this  order,  and  sued  as 
stockholders.  This  order  is  raade  without 
prejudice  tu  any  legal  or  equitable  defense 
which  any  one  or  the  whole  ol  said  stock- 
holders may  have  or  make  against  sacb 
proceedings  as  may  betaken  auainst  tbem 
or  either  of  them."  PlalntlH  further nl- 
le^es  that  In  the  suit  l,d2X  he  bad  been  ap- 
pointed auditor,  to  andit  the  claims  ol 
creditors  a(;alnst  said  company,  and  that 
he  had  audited  andapproved  claims  which 
were  afterwards  approved  and  allowed 
by  the  court  on  May  30, 1885;  and  the  or- 
der appolntinx  him  aaditor,  bis  report  as 
such,  specifying  claims  allowed,  and  the 
order  of  the  court  approving  and  allow- 
ing them,  with  a  list  thereof,  were  all  at- 
tached as  exhibits  to  the  petition.  The 
claims  they  established  aggregated  985,- 
894.01;  and  that  other  claims,  amounting 
to  $5,315,  were  afterwards  allowed  by  tbe 
court  as  valid  debts  against  said  com- 
pany, which  were  also  specified  in  exhibit. 
The  whole  indebtedness  of  said  company, 
as  allowed  and  approved  by  tbe  court, 
aggregated  $90,681!.78.  That  tbe  receiver 
had  paid  to  the  creditors  aforesaid  the 
sum  of  $10,483.92,  and  that  there  now 
remains  due  and  unpaid  the  sum  of  $80,- 
198.86,  with  interest,  and  that  there  is  no 
property  or  assets  of  said  company  to 
meet  said  debts,  but  that  said  company 
is  totally  and  hopelessly  insolvent.  Plain- 
tiff then  prays  lor  judgment  of  such 
amount  against  each  defendant  as  may 
besuflicieut  to  pay  off  the  Indebtedness 
due  by  said  company.  Tbe  petitiuii  al- 
leged residence  of  some  of  defendants  to 
be  in  Victoria  county,  and  of  others  to 
Ite  in  various  other  connties  of  the  state. 
All  defendants,  except  those  residing  in 
Victoria  county,  excepted  to  the  petition, 
l>ccause  it  showed  that  they  were  Improp- 
erly sued  In  that  county,  and  showed  no 
right  of  Prldham  to  sue  In  bis  own  name 
as  receiver.  They  also  duly  pleaded  their 
residence  in  other  counties,  and  their  priv- 
ilege to  be  sued  there. 

General  demurrers  and  special  excep- 
tions were  taken  to  the  petition  on  the  fol- 
io wing  grounds:  (1)  Misjoinder  of  par 
ties  defendant,  because  of  lack  of  privity 
or  joint  obligation  between  the  dlBerent 
defendants;  (2)  mixjoinder  of  distinct 
causes  of  action:  (3)  because  recovery  was 
sought  tor  excess  of  face  value  of  stock 
over  the  amounts  paid  therefor,  when  such 
excess  in  tbe  issue  of  stock  was  void; 
(4)  because  tbe  receiver  sets  ap  a  cause  of 
action  upon  which  the  corporation  could 
not  recover,  and  does  not  show  that  he  is 
entitled  to  represent  the  rights  of  credit- 
ors, or  set  up  any  liability  of  such  defend- 
ants to  such  creditors;  (5)  because  the 
petition  tails  to  state  tacts  showing  liabil- 
ity of  the  company  to  the  creditors 
named;  (G)  because  the  allegations  as  to 
the  allowance  of  claims  In  the  receivership 
procpeeding  are  not  sufficient  to  show  the 
establishment  of  the  debts;  (7)  because 
the  petition  tails  to  state  tbe  facts  out  of 
which  each  debt  grew,  with  the  names  of 
the  creditors,  and  dates  of  accrual;  (8) 
because  the  amended  petition  (the  same 
above  stated)  sets  up  a  different  cause 
of  action  from  that  origlually  alleged,  and 


beeauae  tbe  right  thns  asserted  la  barred 
by  limltatioo. 

Tbe  defendauta  aued  in  the  Ft.  Worth 
contract  further  excepted  specially  to  the 
petition  on  the  grounds  that  the  contract 
made  their  liability  to  depend  on  condi- 
tions not  alleged  to  have  been  performed, 
vis.:  (1)  The  erection  and  operation  of  a 
slaughterhouse  at  Ft.  Worth.  (2)  That, 
if  one  half  of  tbe  cost  of  erecting,  equip- 
ping and  operating  tbe  alaugbterbouaa 
should  be  lesatbanthe  amount  subscribed, 
only  such  portion  of  that  amount  should 
be  called  tor  as  would  egual  one  ball  of 
aach  coat.  (3)  The  right  of  subscribers 
to  forfeit  amounts  paid  and  refuse  to  take 
stock.  (4)  That  the  charter  waa  to  ba 
amended  so  as  to  provide  tor  13  directors, 
etc.  (6)  That  the  capital  stock  was  to 
be  $500,000,  paid  up,  and  no  allegation 
that  all  bad  been  paid  or  subscribed  for. 

The  original  petition  was  not  so  full  as 
the  amended  petition  in  regard  to  tbe 
claims  of  creditors.  It  charged  that  by 
their  subscriptions  the  defendants  became 
liable  to  the  corporation  for  the  par  value 
of  stock.  It  did  allege,  however,  that 
plaintiff  sued  as  receiver  appointed  in  the 
salt  of  Ayera  &  Cannon,  by  virtue  of  tbe 
order' of  tbe  district  court  of  Victoria 
county;  set  up  the  amountof  debts  estab- 
lished against  the  corporation,  and  the 
insolvency  of  the  corporation;  and  with 
these  differences  we  infer  that  it  was  tbe 
same  as  the  amended  petition,  vlt  Is  not 
in  tbe  record,  but  there  is  an  agreement 
partially  stating  its  contents. 

Several  of  tbe  defendants,  sued  ns  sign- 
ers of  the  first  contract,  pleaded  in  set-oS 
debts  which  they  alleged  the  corporation 
owed  them  tor  money  advanced  to  it  by 
them  while  operating  Its  business.  The 
Ft.  Worth  defendants  pleaded  general  de- 
nial and  special  pleas,  ajs  follows:  (1> 
That  their  signatures  to  the  contract  sued 
on  were  procured  by  false represen la  tlooH, 
made  by  the  corporation,  through  its 
officers,  as  to  its  indebtedness  and  busi- 
ness prosperity.  (2)  That  neither  Prld- 
ham, as  receiver,  nor  tliecorporatlon,  was 
the  owner  of  the  claim  sued  on,  and  that 
neither  has  any  right  or  title  to  or  inter- 
est In  the  claim  sued  on,  but  that  it  had 
been  adjudged  to  Ayers  &  Cannon.  (3> 
That  the  charter  ol  said  meat  company 
provided  for  a  capital  stock  of  $r>00,000, 
divided  into  5,000  shares,  fully  paid  up; 
that  there  never  has  been  but  3,000  shares 
of  said  stock  subscribed  for,  and  that  the 
subscription  books  of  said  company  have 
long  since  been  closed;  and  that,  therefore, 
the  said  subscription  is  not  binding  upon 
tbem.  (4)  That  prior  to  the  14th  day  ol 
August,  1883,  the  company  bud  organiied 
under  its  charter,  and  bad  commenced 
bnsinesss,  and  that  the  instrnment  signed 
by  the  defendants  is  not  an  original  sub- 
scription of  stock,  but  the  stock  referred 
to  therein  was  of  the  residue  of  stork  be- 
longing to  said  company  which  had  not 
been  subscribed  tor  or  disposed  of  prior  to 
said  14th  day  of  August,  1883.  and  that  the 
directors  and  stockholders  did  thus  deter- 
mine and  agree  and  dispose  of  tbe  same 
as  provided  in  aaid  contract;  and  that 
at  the  time  of  signing  of  said  instrnment 
by  defendants  tbe  stock  of  said  company 
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was  not  worth  In  the  market  more  than 
f60  (or  $85  face  value,  and.  IntrlnBlcally, 
was  not  worth  anything;  that  aald  con- 
tract was  entered  into,  on  the  part  of  the 
defendants.  Id  good  faith,  and  for  the 
Iteneflt  of  the  company,  and  that  they  had 
paid  to  said  company  an  amount  of 
money  set  opposite  their  names  in  con- 
tract. (5)  Limitation  of  two  and  four 
years.  (6)  That  by  the  terms  of  the  con- 
tract sued  on  It  was  agreed  that  one  half 
the  cost  of  building  and  equipping  refrig- 
erating works  at  Ft.  Worth  should  be 
paid  by  the  meat  company,  and  that  de- 
fendants who  signed  the  contract  of  An- 
gost  14. 1883,  should  pay  the  otiier  half, 
and  no  more;  and  that  it  was  further  pro- 
vided in  said  contract  that,  if  one  half  of 
the  sum  necessary  to  locate,  equip,  and 
operate  xaid  hounes  be  less  than  the  whole 
of  said  subscription,  as  shown  in  said  con- 
tract, (inly  snch  portion  of  said  subscrip- 
tion should  be  called  for  as  would  he  equal 
to  said  halt;  thai  said  equipments  and 
building  in  full  only  cost  the  sum  of  fCM,- 
OOU,and  by  reason  thereof  tbesedefendunts 
would  not  be  liable  in  any  event  for  more 
than  one  half  of  said  subscription,  and 
that  they  have  paid  more  than  the  legal 
amount  dne  from  them  to  said  company. 
(7)  That  at  the  time  they  signed  said  con- 
tract aforesaid,  and  in  order  to  indoce 
them  to  do  so,  said  company  represented 
to  them  that  said  company  was  amply 
able  to,  and  would,  furnish  one  half  of  the 
money  necessary  to  purchase,  locate,  and 
equip  the  houses  at  Ft.  Worth,  and  that 
the  signers  of  said  contract  would  only 
have  to  (nmish  the  other  one  half;  that 
said  statement  was  false  and  untrue,  and 
was  made  to  deceive  the  said  defendants, 
and  t)y  reason  of  said  statement,  and  oth- 
em  hereinbefore  pleaded,  defendants  were 
Induced  to  sign  their  names  to  said  con- 
tract, and  that  they  would  not  have  d«ine 
so  except  for  the  fart  that  tliey  believed 
and  relied  on  suld  statement  as  true,  und 
did  not  know  that  they  were  false  or  un- 
true. (8)  That  the  creilitors  named  In  pe- 
tition, so  far  as  their  claims  accrued  be- 
fore defendants  signed  said  contract,  did 
not  contract  with  said  company,  or  ex  tend 
credit  to  it,  on  the  faith  or  credit  of  the 
defendants'  subscription  to  said  contract; 
and  all  of  the  creditors  whose  claims  ac- 
crued after  the  dufendants  signed  said  con- 
tract had  full  knowledgeof  the  terms  and 
conditions  upon  and  by  which  defendants 
were  to  obtain  stock  in  said  company, 
and  consented  and  acquiesced  therein  at 
and  before  the  time  suchcredit  wasextend- 
ed  tosaid  company,  and  at  and  before  the 
creation  of  said  debt.  (9)  That  defend- 
ants, after  making  payments  as  alleged, 
elected  to  forfeit  the  amount  so  paid  by 
them  on  the  said  subscription  or  contract 
of  purchase,  and  to  forfeit  their  rigltt  to 
demand  and  receive  any  of  said  stock  of 
said  company,  and  never  did  demand  or 
receive  from  said  company  any  of  said 
shares  ofstock,  and  are,  therefore,  not  lia- 
ble any  further  on  said  contract  or  other* 
wise. 

The  plaintiff  demurred  generally  to  ail 
the  pleas  In  abatement,  and  filed  the  fol- 
lowing 8ptH*lal  exceptions,  all  of  which 
were  sustained  by  the  court:    Unit.  To 


the  plea  setting  op  traad  on  the  part  of 
the  company  and  Its  officers  in  procuring 
subscriptions  to  said  paper  sued  on,  be- 
cause fraud  between  the  corporation  and 
stockholders  themselves  cannot  affect  the 
creditors  of  said  corporation.  Secoud.  To 
the  plea  setting  up  Illegality  of  the  alleged 
issue  ofstock,  because  the  defendants  par- 
ticipated in  the  alleged  illegal  act,  and 
became  members  of  the  corporation,  and 
are  thereforn  estopped  from  denying  their 
liability  to  creditors.  Third.  To  the  plea 
that  the  charter  of  sold  meat  company 
fixed  the  capital  stock  at  $5iH),00U,  fnliy 
paid,  and  that  the  full  amount  was  never 
subscribed,  because  said  stockholders  were 
bound  to  the  said  creditors  for  any  sub- 
scription by  them  made,  whether  the 
whole  stock  authorized  by  the  charter  of 
said  corporation  was  subscribed  or  not. 
Fourth.  To  plea  of  defendants  setting  up 
payment  In  full  for  the  ritock  as  subscribed 
for  In  said  contract,  because  eacli  defend- 
ant is  bonnd  to  creditors  to  pay  the  par 
value  of  the  stock  contracted  for.  fifth. 
To  the  plea  seting  up  that  the  stock  Issued 
to  them  in  excess  of  the  amount  paid  to 
them  was  Illegal,  because  acceptance  of 
said  Ktock  binds  the  defendants  to  pay  the 
par  value  thereof  to  creditors.  Seventh. 
To  pleasettlugnp  offset  andconnterclaini, 
made  by  the  Victoria  defendants,  on  the 
ground  that  it  could  not  be  allowable 
against  creditors.  Eighth.  To  the  plea  of 
limitation  of  two  and  fonr  years,  respec- 
tively, pleaded'  by  defendants,  hecnus^,  in 
an  action  of  this  character,  the  statute  of 
limitations,  as  pleaded,  cannot  avail  the 
defendants  as  a  defense  to  plaintiff's  ac- 
tion. Ninth.  To  the  plea  setting  up  that 
the  company  agreed  to  pay  one  half  of  the 
costs  of  building  and  equipping  refrigera- 
tor works  at  Ft.  Worth,  because  said  plea 
offers  no  defense  to  the  action  for  the  use 
of  creditors.  Tenth.  To  the  plea  setting 
up  that  the  defendants  were  induced  by 
false  representations,  made  by  the  ofiicers 
and  agents  of  the  company,  to  sign  the 
contract,  because  the  same  can  in  no  way 
affect  plaintiff's  rights  to  recover  herein. 
Eleventh.  To  the  plen  alleging  right  to 
forfeit  the  amount  paid  on  the  subscrip- 
tion contract,  and  that  defendants  did  not 
demand  or  receive  shares  from  company, 
because  defendants,  as  their  pleadings 
siiow,  were  In  a  position  to  demand  the 
rights  and  benefits  of  shareholders.  The 
court  overruled  all  exceptions  to  the  peti- 
tion except  those  based  on  the  failure  of 
plaintiff  to  allege  the  facts  showing  the 
liability  of  the  corporation  for  the  debts 
setup  In  the  petition.  The  plaintiff  was 
required  to  amend,  so  as  to  show  the 
name  of  each  creditor,  the  amount  due 
him,  and  the  date  at  which  it  accrued, 
and  date  of  Its  approval  by  the  court; 
and,  this  having  been  done,  all  exceptions 
to  the  petition  were  overruled.  All  the 
exceptions  above  stated  to  defendants' 
pleadings  were  sustained.  There  is  no 
question  arising  upon  the  pleadings  of  de- 
fendants except  those  so  set  ont,  and  It  is 
unnecessary  to  state  sue'i  pleadings. 

The  cause  was  tried  before  the  )ndge 
without  a  jury.  In  the  [>rogress  of  the 
trial  the  plaintiff  Introduced  (1.  A.  Levi, 
who  testified  that  be  had  been  secretary 
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of  the  meat  company  at  Victoria,  and 
that  H.  C.  Edrlnston  was  the  secretary  at 
Ft.  Worth ;  that  he,  as  such  secretary,  re- 
ceived from  Edrington  a  certificate  or 
fltatem«nt  showing  names  of  Ft.  Worth 
BuliHorlbers,  amount  subscribed,  amount 
paid,  number  of  certificate,  nomber  of 
shares  and  value;  that  this  was  sent  for 
his  upe  In  issning  the  stocit;  that  Edrinig- 
ton  wired  him  not  to  Issue  the  Btocic,  l)nt 
send  blank  certiflcHtes  to  him,  (Kdrine- 
ton,)  and  let  him  issue  them.  Plaiotltl 
then  offered  the  statement  in  evidence; 
for  what  purpose  is  not  shown.  It  was 
aigned,  "H.  C.  Edrlneton,  Loc.  Sec.  & 
Treas."  Defendants  objected  to  it,  be- 
cause Its  execution  was  not  proven,  it 
was  hearsay,  ex  parte,  and  secondary. 
Tlieexecatlon  of  the  paper  having  been 
abown,  it  was  admitted  in  evidence,  and 
defendants  excepted. 

Ainung  tlie  creditors  fpr  whose  benefit 
the  'suit  Is  brouglit  are  the  New  Orleans 
National  Banic,  the  iState  National  Banic 
-of  New  Orleans,  C.  M.  Sorin,  Adoue 
A  Loblt,  Fagan  &  Osgood,  Osgood  & 
€ray,  Texas  Continental  Transporta- 
tion Company,  and  Ayera  &  Cannon. 
The  defendants  attempted  to  show  no- 
tice to  each  of. these  creditors  of  tlie  agree- 
ment between  ttie  corporation  and  the 
«toclcholders  for  the  tuklnsr  of  stocic  by 
the  latter  at  leHS  than  par.  Tbe  court  be- 
low found  that  none  of  tbem  bad  notice. 
A.  Baldwin  was  president  and  Wiliiaro 
Palfrey  cashier  of  tlie  New  Orleans  Na- 
tional Bank,  and  T.  H.  Kennedy  presi- 
dent of  the  State  National  Bank.  It  was 
shown  that  in  the  efforts  of  the  promoters 
-of  the  meat  company  to  sell  stock  to  Bald- 
win and  Kennedy  Individually,  each  of 
tbem  were  informed  of  the  fact  In  que<itlon 
«  month  or  two  before  the  credit  was  ex> 
tended  by  their  banks  to  tbe  company.  It 
is  not  made  to  appear  bow  those  debts 
were  created,  or  that  either  Baldwin  or 
Kennedy  acted  for  the  bunks  in  creating 
tbe  debts.  It  was  also  shown  that  a  di- 
rector of  Baldwin's  bank  was  present 
when  Baldwin  received  the  information. 
Palfrey  was  also  shown  to  have  been  in- 
formed of  the  nature  of  the  subscriptions 
for  less  than  par  value  of  stock,  but 
whether  before  or  after  tbe  debt  to  bis 
bank  originated  does  not  appear.  It  was 
shown  that  Koria  knew  ail  about  tbe 
terms  upon  wliicb  stock  was  Issued  before 
bis  claim  against  the  company  accrued, 
but  bow  long  before  it  Is  not  shown :  nor 
does  it  appear  that  his  receiving  knowl- 
-edge  bad  any  connection  with  the  exten- 
sion of  credit  to  tbe  company,  or  was  in 
kucU  relation  to  it  that  he  might  he  pre- 
sumed to  have  remembered  it  when  the 
debt  was  created.  Adoiie,  of  the  firm  of 
Adone  &  Lobit,  received  Information  that 
atock  had  been  sold  at  a  discount  before 
that  firm  credited  tbe  corporation.  Their 
debt  accrued  In  January,  1S84,  and  the 
only  date  given  when  Adoue  received  nit- 
tice  was  In  June,  1883,  In  an  effort  to  sell 
blm,  as  an  Individual,  stock  in  tbe  com- 
pany. Tiiere  was  evidence  vaguely  tend- 
ing to  show  notice  to  Fagan  &  Osgood, 
and  Osgood,  of  the  firm  of  OKgond  &Uray, 
but  there  is  a  conflict  of  evidence,  and  we 
«onciude  tbey  bad  co  notice.    Ttae  Texaa 


Continental  Transportation  Company  was 
organlxed  at  tbe  same  time  as  the  meat 
company,  and  tbe  two  companies  were  in- 
tended to,  and  did,  work  together.  A.  F. 
Higgs  was  president  of  tbe  latter  com- 
pany and  vice  president  of  tbe  former. 
D.  M.  Ulggs,  bis  brother,  was  presi- 
dent of  the  former  company,  and  botb 
knew  about  the  disposition  made  of 
tbe  stock;  and  we  conclude  that  the 
fair  inference  is  that  the  transpor- 
tation company  bad  notice.  It  was 
shown  that  Ayers  &  Cannon  both  knew  of 
the  facts  In  question  at  the  time  they  ex- 
tended credit  to  the  company.  Tbe  court 
below  found  that  none  of  these  creditors 
liad  notice. 

Tbe  first  conclnsion  of  law  of  thecoart 
below  was  that  the  Ft.  Wortb  contract 
was  executory,  and  that,  upon  payment 
of  tbe  shares  contracted  for,  or  any  part 
of  them,  the  signer  making  it  l>ecame  a 
stockholder,  whether  certificates  were  is- 
sued or  not,  and  that  signers  who  failed 
to  pay  within  the  time  fixed  in  tlie  instru- 
ment were  never  stockholders,  and  notlla- 
blefor  thedebis  of  tbe  corporation.  Tlie 
second  conclusion  was  tbat  every  stock- 
holder who  received  shares  at  less  than 
par  value  is  liable  for  tbe  difference  be- 
tween such  valne  and  the  price  paid,  no- 
less  creditors  had  snch  knowledge  as 
woald  charge  them  with  express  or  im- 
plied assent  to  such  sale:  but  for  any  debt 
created  prior  to  such  sale  the  subsciiber 
was  not  liable.  The  third  conclu8i<m  held 
that  all  tbe  stockholders  were  properly 
Joined  in  the  suit.  The  fourth  conclusion 
was  that  limitation  had  not  run  against 
creditors,  and  that  tbe  claims  were  con- 
clusively established  in  caseof  Aycrs&Can- 
non  against  tbe  company.  The  fifth  con- 
clusion held  tbat  article  .585.  Rev.  St.,  did 
not  affect  creditors  with  notice  of  sales 
below  par  of  capital  stock,  and  that  tbe 
claims  were  conclusively  established  In 
case  of  Ayers  &  Cannon  against  tbe  meat 
company.  The  fifth  conclusion  holds  tbat 
the  notice  to  Kennedy  and  Baldwin  did 
not  amount  to  notice  to  the  banks  of 
wlilob  they  were  respectively  president, 
and  was  not  admissibleagainst  the  banks. 

1.  Tbe  first  question  for  our  consldera- 
ti(m  is  whether  the  suit  as  bronght  could 
be  maintained  against  all  tbe  defendants 
Jointly  in  Victoria  county.  Viewing  it  as 
an  original  proceeding,  \be  claim  of  Juris- 
diction in  that  court  over  the  persons  of 
the  defendants  who  resided  in  other  coun- 
ties must  be  Justifled,  if  at  all,  under  some 
provision  of  oar  statutes  regulating  tbe 
venue  of  suits.  Undoubtedly  tbe  venue  of 
ail  suits,  whether  legal  or  equitable  in 
their  character,  is  fixed  liy  those  provi- 
sions. The  fourth  subdivision  of  article 
1108,  ReT.St.,iu  which  Isdeflned  one  nf  the 
exceptions  to  the  general  rule  tbat  defend- 
ants must  be  sued  in  the  county  of  their 
residence,  declared  by  tbat  article,  pro- 
vides tbat,  where  tliere  are  two  or  more 
defendants  n«idlng  in  different  counties, 
suits  may  be  brought  in  any  county  where 
one  of  the  defendants  resides.  Some  of  the 
defendants  hereresided  in  Victoria  connty, 
and  the  inquiry  resoivesitself  intotheque»- 
tlon  whether  or  not  those  defendants  who 
had  tbeir  domiciles  In  other  counties  were 
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necefuary  parties  to  the  iialt  an  brou^rbt, 
for  unless  tbcy  were,  they  could  nut,  ir 
tbli  be  regarded  as  an  Independent  suit,  be 
sued  away  Irom  their  homes.  Their  sub- 
scriptions were  several  undertakings,  and 
the  rule  which  requires  that  joint  obligors 
be  sued  joiuTly  ba»  no  application.  A  bare 
action  at  law,  either  by  tbe  corporation 
or  a  creditor,  to  enforce  the  subscription 
of  any  one  of  tbein,  could  be  broosht  only 
in  tbe  county  of  his  residence.  Tbis  suit, 
however,  Is  not  of  that  character.  In  its 
general  structure  and  purpose  it  is  an 
equitable  proceeding  In  behalf  of  all  the 
creditors  of  an  insolvent  corporation,  after 
tbe  appropriation  of  all  its  tangible  as- 
sets to  the  debts,  against  subscribers  to 
its  capital  stock,  to  have  an  accountlnie 
and  a  contribution  from  the  defendants  of 
socb  propi>rtlon  of  their  unpaid  subscrip- 
tions asmisht  be  found  necessary  to  satis- 
fy the  debts.  In  tbla  charnctsr  of  suit 
it  is  essential  to  the  completeness  of  the 
remedy  that  tbe  amount  of  tbe  indebted- 
ness of  the  corporation,  the  amount  of  un- 
paid stock  in  the  aeereRate,  the  amount 
due  from  each  stockholder,  and  tbe  pro- 
portion thereof  necessary  to  discharKe  the 
debts,  should  be  definitely  and  flually  as- 
certained. It  might  also  become  necessary 
to  ascertain  who,  among  the  subscribers, 
are  solvent  and  who  Insolvent,  in  order 
tbat  the  solvent  ones  be  required,  as 
far  as  their  subscriptions  suffice,  to 
contribute  enough  to  make  up  the  defi- 
ciencies arising  from  insolvency  of  the 
others.  It  is  apparent,  therefore,  tbat, 
in  order  to  render  certain  and  uniform  Jus- 
tice to  each  credltorand  each  stockholder, 
tbey  should  all,  as  fur  as  practicable,  be 
brought  into  court.  Accordingly  we  find 
tbe  rule  that  equitable  suits  of  this  char- 
acter must  be  brought  by  and  for  the  ben- 
efit Oi  all  tbe  creditors  and  against  all  de- 
linquent subscribers  to  thestock  of  the  cor- 
poration wbo  are  solvent  and  within  tbe 
Jurisdiction  of  the  court  so  well  established 
by  authority  that  wn  need  ouly  to  refer  to 
some  of  them.  Cook,  Stocks,  §  206,  and 
note;  2  Mor.  Corp.  $  897:  Beacb.  Priv. 
Corp.  i  700,  and  autborities  cited.  These 
authorities  eommeod  themselves  to  our 
iudgment  as  being  sound,  and  as  indicat- 
ing the  true  doctrine  on  tbesub]ect.  It  cer- 
tainly Bbould  be  within  the  power  of  cred- 
itors of  an  insolvent  corporation,  or  their 
representative,  pursuing  the  trust  fund, 
which  tbe  law  declares  unpaid  subscrip- 
tions to  capital  stock  to  be,  to  bring  all  tbe 
parties  necessary  to  a  full  adjustment  of 
tbeir  rights  before  tbe  aame  court.  In  one 
suit,  and  secure  an  adjudication  which 
will  settle  all  tbeir  rights  and  liabilities. 
Tbe  principles  and  practice  of  equity  af- 
ford such  a  remedy,  which  In  no  wise  con- 
flicts with  our  statutes  regulating  venue, 
but  Is  embraced  within  tbe  scope  of  tbe 
fourth  exception  to  article  IIOS.  Author- 
ities which  maintain  tbe  right  of  a  cred- 
itor to  suean  ludlvidaal  stockholder  to  re- 
cover an  unpaid  subscription  and  apply  it 
upon  bis  debt  do  not  conflict  with  tbe  rule 
above  laid  down.  In  such  suits,  an  ac- 
counting and  mursbaling  of  assets  and 
distribution  of  nil  the  proceeds  is  not 
■ought,  but  a  single  creditor  seeks  satis- 
faction for  his  debt  out  of  the  uniiaid  sub- 


scription of  one  stockholder.  Some  an- 
thurltles  deny  his  right  to  do  so,  and  bold 
thai  the  remedy  In  e<|uity  Is  exclusive. 
Others  admit  the  right  of  tbe  creditor  to 
maintain  such  an  action,  but  none  ol  theni 
in  America.  HO  far  as  we  have  examined, 
deny  tbe  right  of  all  the  creditors  to  Join 
all  delinquent  members  of  tbe  corporation 
in  one  proceeding  such  as  that  now  before 
us.  8ome  of  them  hold  tbat  the  joining 
of  all  the  stockholders  from  whom  sub- 
scriptions are  due  is  not  essential,  hut 
others  (and,  we  think,  the  better  ones)  hold 
that  In  so  comprehensive  a  proceeding  as 
a  suit  for  an  accounting  and  a  determina- 
tion of  the  pro  rata  part  of  the  indebted- 
ness which  each  subscriber  shall  pay  all 
must  be  joined,  as  far  as  knowu,  unless 
they  are  insolvent,  or  beyond  the  jurlHdlc- 
tion.  The  appellee  contends  with  much 
reason  that  the  power  to  bring  before  it 
delinquent  subscribers  to  tbe  stock  of  tbe 
corporation  was  involved  in  the  Jurisdic- 
tion acquired  by  tbe  district  court  of  Vic- 
toria county  over  the  corporation  and  Its 
assets  by  tbe  original  suit  forthe  appoint- 
ment of  the  receiver  and  the  administra- 
tion of  all  tbe  assets  of  tbe  corporation 
for  the  benefit  of  its  creditors.  In  view  oi 
the  fact  that  the  corporation  was  com- 
posed of  its  stockholders,  and  tbat  they 
were,  it  they  owed  subpcrlptions,  holders 
of  assets  which  constituted,  In  equity,  a 
trust  fund  for  the  payment  of  debts,  and 
tbat  some  of  them  resided  in  Vlutorin 
county,  we  think  the  suit  was  properly 
brought  there.  From  this  it  results  that 
the  court  did  not  err  in  overruling  appel- 
lants' exception  to  the  petition,  nor  In  kub- 
tainlng  those  of  appellee  to  the  answers 
asserting  the  privilege  of  defendants  to  be 
sued  at  tbeir  residence.  It  also  follows 
that  the  exceptions  to  the  petition  on  the 
ground  of  misjoinder  ol  parties  and  causes 
of  action  were  properly  overruled. 

2.  The  next  contention  in  the  assign- 
ments and  briefs  is  that  the  receiver  had 
no  right  to  sue  in  his  own  name.  Tbe 
statute  in  force  at  the  time  ol  his  appoint- 
ment and  wlien  this  suit  was  brought  ex- 
pressly authorized  receivers  to  sue,  (Rev. 
8t„  art.  1468,)  and  he  showed  in  bis  peti- 
tion tbat  he  had  been  ordered  to  site  by 
the  court.  It  is  true  tbat  neither  statute 
nor  order,  in  terms,  directed  the  suit  in  his 
own  name.  But  the  suit  was  one  which 
tbe  corporation,  by  the  agreements  sued 
on,  was  estopped  from  bringing,  and  it 
is  difficult  to  see  any  reason  why  Its  name 
should  be  used  when  the  cause  of  action 
asserted  never  accrued  to  it.  We  under- 
stand both  the  order  and  the  statute  to 
autboritesuits  in  the  name  of  the  receiver. 
Some  authorities  hold  that,  nniessa  receiv- 
er is  expressly  autborl»*d  to  sue  In  his 
own  name,  he  cannot,  though  authorized 
to  prosecute  a  cause  of  action  belonging 
to  the  party  whose  assets  be  holds,  use 
his  own  name  as  plaintiff,  but  must  use 
that  of  him  to  whom  the  right  originally 
belonged.  Others  bold  differently,  and  we 
think  tbey  are  sustained  by  tbe  stronirer 
reason.  High,  Bee.  209  et  seq.  The  law 
now  in  force  expressly  authorizes  suits  by 
a  receiver  in  his  own  name.  Sayles'  8t. 
art.  1464. 

8.  Tbe  point  made  by  exceptions  to  tbe 
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petlttnn  that  the  stock  alleged  to  have 
been  Issaed  to  defendants  tn  excess  of  the 
price  to  be  paid  was  void  under  article  12, 
S  6,  of  the  constitution,  wlilcb  provides: 
"No corporation  aball  Isauestock  or  bonds 
except  for  money  paid,  labor  done,  or 
property  actually  received,  and  ail  ficti- 
tious  increase  of  stock  or  Indebtedness 
shall  be  void,"— and  that,  therefore,  no 
liability  on  their  part  could  grow  onto! 
It.  The  Unit  clanse  of  this  provision  pro- 
hibits the  issuance  of  stock  unless  It  lias 
been  paid  for;  theeecond  renders  void  "nil 
HctitiouB  Increase  of  stock  or  Indebted- 
ness." The  petition  does  not  allese  any 
flctltinus  Increase  of  stork,  but  that  the 
orlelnal  stock  was  sold  at  lesotban  par  to 
the  defendants,  in  violation  of  the  rights 
of  creditors.  Stock  issued  and  disposed 
of  for  a  valid  conslderution  Is  not  ficti- 
tious, within  the  provision  quoted.  The 
language  Is  not  that  all  stncksnld  for  less 
than  its  face  value  shall  be  void,  but  that 
"all  fictitious  Increase  of  stock  shall  be 
void."  In  the  case  of  Stein  v.  Howard,  65 
Cal.  617,  4  Pac.  Rep.  602,  an  Increase  and 
sale  by  a  corporation  of  Its  stock  below 
par  was  held  not  to  be  fictitious  under  a 
constitntlon  having  the  same  provision. 
Railway  Co.  v.  Thompsou,  1U3  Hi.  187,  Is 
another  case  which  construes  a  constitu- 
tional provision  very  similar  to  unr  own. 
We  gee  nothing  In  the  provision  In  question 
which  changes  the  rule,  long  established  by 
courts  of  equity,  that  stockholders  of  a 
corporation  are  liable  to  the  creditors  for 
the  par  value  of  the  capital  stock  sub- 
scribed for  and  held  by  them. 

4.  Several  exceptions  to  the  petition 
raise  the  question  that  it  does  not  suffi- 
ciently show  tliat  the  plaintiff  is  seeking 
to  enforce  the  rights  of  creditors,  rather 
than  those  of  the  corporation, against  tlie 
defendants.  The  allegations  of  the  peti- 
tion plainly  show  that  the  suit  is  for  the 
benefit  of  tiie  creditors,  and  asserts  acanse 
of  action  which  the  company  could  not. 
We  think  also  that  the  petition,  as  finally 
amended,  was  sutfldentiy  specific  in  its 
allegations  as  to  creditors.  It  Is  not  nec- 
essary, under  the  facts  alleged,  to  set  out 
tlie  cause  of  action  of  the  creditor  against 
the  corporation,  as  would  be  required  in 
an  original  suit  by  thecreditortoestabllsb 
it.  The  claims  had  all  been  established 
by  the  court  in  the  receivership  proceed- 
ings, and  an  allegntiou  of  that  fact  con- 
clusively siiowed  the  liability  of  the  cor- 
poration for  them.  This  is  an  answer,  al- 
so, to  the  claim  of  appellants  that  the 
claims  of  the  ciedltora  against  the  corpo- 
ration were  barred  by  limitation. 

6.  The  original  petition  sut  up  the  same 
cause  of  action  as  that  shown  in  the 
amended  petition.  In  both  the  rights  of 
creditors  were  asserted.  The  averments 
in  the  original  petition  were  meager  and 
defective,  yet  enough  was  stated  to  show 
the  nature  of  the  right  asserted,  and  that 
it  was  in  behalf  of  creditors. 

6.  The  special  exceptions  of  the  Ft. 
Worthdefendanta  that  the  petition  showed 
no  performance  of  the  conditions  of  the 
subscription  contract  by  alleging  that  the 
slaughterhouse  had  been  erected  and  oper- 
ated, tlie  charter  amended,  and  capita] 
Ktock  all  paid  or  subscrihed,  were  not  well 


taken;  nor  was  the  exception  that  the 
petition  did  not  exclude  the  bypotbesla 
that  the  defendants  had  elected  to  forfeit 
the  amonnts  paid  on  stock,  and  recede 
from  the  agreement  to  take  stock,  as  they 
claimed  tberight  todo  under  the  contract. 
The  petition  did  allege  that  the  house  waa 
erected,  equipped,  and  operated.  The  fact 
that  the  company  was  compiled  b.T  finan- 
cial embarrassment  to  suspend  the  busi- 
ness certainly  could  not  release  stockhold- 
ers from  tiielr  obligations  to  creditors. 
They  did  not  stipulate,  for  a  sueceRSfnl 
operation  of  the  business  for  all  time.  It 
was  not  necessary  to  amend  the  ciiarter, 
in  order  to  increase  the  number  of  direct- 
ors. Rev.  St.  art.  575.  Tbst  was  done, 
and  the  objects  of  that  provision  in  the 
contract  attained.  There  was  no  stipula- 
tion in  their  contract  that  all  of  the  capi- 
tal stock  provided  for  In  thecharter  shoold 
be  paid  up  or  subscribed  before  liability 
should  attach  to  them.  They  were  bound 
for  the  stock  they  siihscribed  for,  whether 
all  of  tiie  remainder  was  ever  tnken  or 
not.  The  contract  gave  to  the  subscribers 
no  right  of  election  to  forfeit  their  pay- 
ments, and  recede  from  the  agreement,  or 
refuse  to  pay  for  the  whole  of  the  stock 
which  they  bound  themselves  to  take. 

7.  The  exception  to  the  petition  that  it 
did  not  allege  the  cost  of  building  and 
eqnipplngthe  slaughterhonseat  Ft.  Worth 
should  have  been  sustained,  because  the 
amonnt  of  the  liability  of  the  ITt.  Worth 
subscribers  depended  on  that  fact.  They 
did  not,  as  we  construe  the  contract,  an- 
condltionaily  agree  to  pay  the  amounts 
subscribed  to  the  paper  for  stock  at  the 
price  specified,  bnt  that  they  would  pay 
those  snms  only  in  case  half  the  cost  of 
building,  etc.,  should  be  equal  to  the 
amonnt  subscribed.  If  one  half  of  sneb 
should  beless  than  theamonntsubscrihed, 
then  they  agreed  to  pay  only  such  part  of 
the  latter  amount  as  would  be  equal  to 
half  the  cost.  It  maybe  admitted  that, 
by  their  contract,  they  became  liable  to 
creditors  of  the  corporation  for  the  full 
face  value  of  such  stock  as  they  thereby 
subscribed  for,  and  still  the  question  would 
remain,  what  amonnt  of  stock  did  tbey 
agree  to  take?  Tbey  bad  the  right  to  at- 
tach conditions  to  their  subscriptions, 
(Cook,  Stocks,  83,)  and  this  was  clearly 
one  by  which  the  amount  of  money  they 
were  to  pay,  and  the  amount  of  stock 
they  were  to  receive,  was  to  be  or  might 
be  limited.  In  setting  ont  the  contract, 
and  in  failing  to  negative  the  hypothesis 
that  half  of  the  cost  of  the  building  was 
less  than  the  amount  signed  for,  the  peti- 
tion left  it  uncertain  what  amount  plain- 
tiff was  entitled  torecovpr.  Itlstruetbat 
there  are  general  allegations  that  by  the 
contract  tbe  defendants  became  liable  for 
such  amounts,  but  these  were  conclusions, 
and  are  not  good  against  special  ezcep- 
tlons. 

8.  From  what  has  been  said  concerning 
the  overruling  of  exceptions  to  the  peti- 
tion, it  will  follow  that  there  was  no  CN 
ror  in  gnstalning  plaintiff's  exceptions  to 
pleas  of  defendants  presenting  the  same 
points  as  were  involved  in  the  exceptions. 

9.  The  exceptions  of  plaintiff  to  the  an- 
swers of  some  of  the  Victoria  defendants. 
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pleading.  In  «et-off.  debts  dne  to  tbemfrom 
the  eompiiny,  were  correctly  eustalned. 
Cook,  Stocks,  S§  193,  8^7(/.  The  cases  re- 
ferred to  by  appellants  were  suits  by  a 
creditor  against  an  indivldnal  stockhold- 
er, and  ni>t  a  salt  in  equity  uKainst  all, 
and  the  distinction  between  the  two  pro- 
ceedings is  recognized  in  those  cases. 
Matbez  v.  Neldlg,73  N.  Y.  109;  Garrison  v. 
Howe,  17  V.  Y.  458;  Agate  t.  Sands,  78  N. 
Y.  620. 

10.  There  was  no  error  In  sustaining  ex- 
ceptions to  the  pleas  setting  npthut  the 
subscriptions  of  the  Ft.  Worth  defendants 
were  obtained  by  frandulent  reprenentB- 
tions.  Enough  facts  were  not  stated  to 
make  a  good  defense  against  the  corpo- 
ration itself.  But,  admitting  that  the 
facts.  If  timely  set  up,  would  hnve  availed 
against  the  company,  they  could  not  be  of 
any  avail  In  this  proceeding  as  a  defense 
against  creditors.  Cook,  Stocks,  §S  154- 
210,  note  141;  Ogilivle  y.  Insurance  Co.,  22 
How.  3H0. 

11.  The  ruling  sustaining  exceptions  to 
the  plea  of  the  Ft.  Worth  defendants,  set- 
ting up  that  they  bought  the  stock  con- 
tracted for  liy  them  from  the  residue  of 
stock  left  on  hand,  and  paid  all  they 
agreed  to  pay,  was  not  erroneous.  By 
this  written  contract  thny  plainl.?  agreed 
to  take  so  tiiurh  of  the  capitalstock  of  the 
corporation  as  the  sum  for  which  they 
bound  themselves  w«inld  pay  for  at  a  rate 
below  the  par  value  of  the  shares  they 
were  to  get.  Thin  was  an  appropriation 
to  them,  by  agreement  between  thera  and 
the  corporation,  of  portions  of  the  capital 
stock,— the  trust  fund  cut  of  which  the 
creditors  had  the  right  to  seek  satisfac- 
tlon  ;  and  while  itcooferred  upon  them  the 
right  to  the  stock,  as  between  them  and 
the  company,  it  also  bound  them  to  make 
good  to  creditors  the  amount  called  for 
by  the  stock,  whenever  that  might  become 
necessary  to  pay  the  debts.  The  form  of 
the  contract  between  them  and  the  corpo- 
ration is  immaterial.  Kquity  looks  at  its 
substance  and  effect  upon  the  rights  of 
creditors,  and,  thus  regarded,  it  was  onl.v 
a  subscription  by  them  to  the  stock  at  a 
price  below  its  pa  rvalue.  Thin  was  illegal 
as  aKalnst  the  creditors,  whom  the  law 
will  not  allow  to  be  deprived  of  the  fund 
which  it  holds  sacred  fortheir  satisfaction 
by  any  device  or  contrivance  of  the  corpo- 
ration and  the  subscribers.  Cook,  .Stocks, 
S  199;  1  Mor.  Corp.  §  427 ;  2  Mor.  Corp.  §  781 ; 
Dpton  r.  Tribllcock,  91  C.  S.  45;  Tavl. 
Corp.  S  124.  It  is  claimed  that  article  585, 
Rev.  St.,  which  provides  that  the  directors 
may  dispose  of  the  capital  stock  at  any 
time  remaining  unpaid,  in  such  manner  as 
the  by-laws  may  prescribe.authorizes  such 
a  transaction  an  that  in  question,  and  re- 
lieves the  Hubscrlhcrs  from  the  operation 
of  the  rule  we  have  Just  stated.  There  is 
no  purpose  shown  here  to  authorize  the 
directors  to  release  subscribers  to  stock 
from  their  obligations  to  creditors.  The 
directors  are  authorised  to  dispose  of  resi- 
due of  stock  in  such  manner  as  the  by-laws 
may  direct.  It  was  not  alleeed  that  any 
by-law  on  the  Rubject  had  been  adopted, 
and  for  that  reason  the  ploa  was  defective. 
But  a  more  direct  and  positive  statutory 
f>rovision  than    this  must  ba  shown  to 


satisfy  ns  of  the  legislative  Intent  to  aa- 
tborize  subscriptions  to  the  capital  stock 
of  a  corporation  at  less  than  its  par  value, 
(as  was  this  contrast  by  its  very  terms,) 
and  a  release  of  the  subscribers  from  their 
liability  to  creditors.  The  charter  fixed 
the  capital  stock,  and  the  law  gives  it  the 
effect  that  all  of  such  stock  should  be  paid 
op,  if  necessary  to  paycreditors.  We  can- 
not see  that,  by  the  provisions  quoted, 
the  legislature  intended  to  authorize  the 
by-laws  of  the  corporation  to  change  the 
effect  of  the  charter,  but  only  t<i  regulate 
the  disposition  of  the  residue  of  stock  in 
such  manner  as  was  consistent  therewith. 
This  disposes  of  the  further  contention  of 
appellee  that  this  statute  put  creditors 
upon  such  inquiry  as  would  have  affected 
them  with  notice  of  subst^riptlons  to  or 
sales  of  stock  at  a  discount. 

12.  The  defendants'  plea  of  the  statute 
of  limitations  cannot  avail  them  as  a  de- 
fense, and  they  were  properly  struck  out 
on  exceptions.  No  cause  of  action  ever 
accrued  against  the  subscribers  to  the 
creditors  until  they  had  exhausted  their 
remedy  against  the  coruoration,  and  had 
all  of  its  property  applied  to  their  claims. 
The  subscribers  coold  not  be  called  upon 
to  pay  and  were  not  subject  to  suit  until 
it  was  established  that  the  amount  due 
from  them  was  necessary  to  satisfy  tlie 
indebtedness.  The  statutes  of  limitation 
were  not  applicable  to  the  case. 

13.  We  think  the  certificate  or  state- 
ment of  Edrington  was  hearsay,  and  that 
its  admission  in  evidence  waserror.  In  the 
view  we  take  of  the  case,  however,  this 
would  not,  alone,  necessitate  a  reversal 
of  the  Judgment.  Several  points  are  made 
upon  the  failure  of  the  court  below  to  And 
upon  certain  issues  as  reqaeated.  In  view 
of  the  dlspoHltiim  to  be  made  of  the  case, 
it  will  not  be  necessary  to  notice  them 
further  than  they  may  he  involved  in  the 
discussion  of  other  questions. 

14.  This  brings  us  to  a  consideration  of 
the  points  raised  upon  the  conclusions  of 
the  court  below.  What  we  have  already 
said  euBiciently  indicates  our  views  ns  to 
the  liability  of  the  subscribers  of  the  two 
contracts  for  the  difference  between  the 
par  value  of  the  stock  and  the  amount 
they  agreed  to  pay  for  it.  They  are  lia- 
ble, not  only  for  the  amounts  they  agreed 
to  i*a.v,  but  for  the  full  face  value  of  the 
stock  the.v  subscribed  for.  In  the  case  of 
the  Ft.  Worth  delendants  this  will  depend 
upon  the  facts  that  may  be  alleged  and 
shown  as  to  the  cost  of  building  and 
equipping  the  slaugbterhouse  at  Ft. 
Worth,  as  explained  above.  The  Victoria 
appellants  claim  that  the  c<iurt  erred,  in 
fixing  the  liability  of  the  Ft.  Worth  de- 
fendants, in  holding  that  they  were  to  be 
treated  as  shareholders  only  from  the 
time  they  made  pa.vments,  and  charged 
with  the  par  value  of  stock  only  where 
they  made  payment  on  their  subsrrip- 
tions.  W^e  think  the  position  of  theappel- 
lants  is  well  taken.  As  before  seen,  the 
contract  signed  by  the  i't.  Worth  defend- 
ants was  a  subscription  tor  such  por- 
tion of  the  capital  stock  as  would  betaken 
by  the  amounts  they  agreed  to  pay  at  the 
rate  specified.  The  error  of  the  court  in 
not  sustaining  exceptions  to  the  petition 
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aa  above  pointed  out  would  become  im- 
material as  to  the  Ft.  Worth  defendants 
by  the  JudKinent  rendered ;  but  this  com- 
plaint of  the  Victoria  defendants  raises 
(as  they  have  the  rif^ht  to  du)  the  gues- 
tlons  us  to  the  full  liability  under  the  Ft. 
Worth  contract,  and  that  makes  it  hpc- 
essary  to  go  fully  into  that.  It  is  not  nec- 
essary that  shares  of  stocl{  should  have 
been  actually  Issued  and  delivered  to  any 
of  the  subscribers.  Their  subscription 
fixes  their  liability,  thuuKh  the  issuance 
and  iicceptance  of  shares  of  stuck  would 
also  fix  liability  for  the  full  face  value. 

15.  We  think  that  the  notice  K<ven  to 
Baldwin  and  Kennedy,  presidents  of  the 
banks,  was  not  sutlicient  to  charKe  the 
banks  with  notice  of  the  arraneenient  be- 
tween the  corporation  and  its  stockhold- 
ers in  the  absence  ut  evidence  that  they 
acted  for  the  banks  In  extendluK  credit  to 
the  corporation,  at  such  time,  and  under 
such  circumstances,  as  to  authorize  the  in- 
ference that  the  knowlerljie  formerly  ac- 
quired in  their  individual  transuctions 
was  still  prei«ent  before  their  minds.  As 
the  evidence  stood,  the  court  did  not  err 
in  holding  that  it  was  not  admissible 
against  tbebnnks.  They  might  be  shown 
to  have  received  notice  through  their 
presidents,  but  this  evidence  did  uut  go 
far  enough.  It  nr.ay  be  said  of  the 
inldrmation  to  Adoue  and  Soria  that 
it  is  not  so  connected  with  the  crea- 
tion of  their  claims  against  the  com- 
pany that  they  should  be  held  to  have 
known  it  at  that  time.  Parties  engaged 
in  business  cannot  be  required  to  store 
away  In  their  memories  all  facts  which 
tliey  learn,  so  as  to  be  able  to  call  them 
up  at  any  time  in  the  future,  to  affect 
other  transactions  than  that  in  which  the 
knowledge  was  acquired.  Such  informa- 
tion has  not  the  characteristics  of  notice 
in  law,  unless  the  trauHaction  to  be 
affected  thereby  took  place  under  such  cir- 
cumstances as  would  lead  to  the  reason- 
able conclusion  that  the  fact  reported  waa 
still  remembered.  Ogden  v.  Haven,  24  III. 
60.  The  proof,  as  stated  in  the  record, 
showed,  as  we  conclude,  that  the  Texas 
Continental  Trant-portatlon  Compan.v 
and  Ayers  &  Cannon  had  notice,  and  the 
court  below  should  have  so  found,  and  so 
with  the  transportation  company.  The 
evidence  on  these  poiuts  may  he  different 
on  another  trial,  and  we  merely  Indicate 
our  views  as  to  the  law  applicable  to  the 
evidence  aa  we  find  It  In  the  record.  We 
think  the  court  below  was  right  in  hold- 
ing that  creditors  having  notice  at  the 
time  thelrclairas arose  of  the  arrangement 
between  tiie  corporation  and  the  sub- 
scribers could  not  hold  tbe  latter  respon- 
sible for  more  than  they  agreed  to  pay, 
and  It  necessarily  resulted  from  this  rul- 
ing that  those  of  the  Victoria  str)ckhold- 
ers  who  were  also  creditors  of  tbe  corpo- 
ration could  not  demand  from  the  sub- 
scribers the  difference  between  what  they 
agreed  to  pay  and  the  face  of  the  stuck. 
They  could  not,  therefore,  participate  In 
the  fund  that  was  to  be  contributed  by 
stockholders  to  pay  creditors  not  havlug 
sucb  notice.  It  appears,  however,  that 
some  of  the  suhscriliers  have  never  paid 
all  they  agreed  to  pay,  and  a  recovery  of 


that  is  aoogbt  in  this  case.  That  sboaM. 
when  recovered,  constitate  a  fund  for  all 
of  the  creditors,  whether  with  or  wltboot 
notice,fora8  to  that  creditors  withoat  no- 
tice have  DO  priority  over  tbe  others. 

We  have  found  it  impracticable  to  fol- 
low in  our  opinion  all  of  the  assignmeuts 
of  error  in  the  several  briefs  of  tbe  parties 
in  their  order,  but  "we  believe  It  iviil  be 
found  that  what  is  said  above  dIspiMKn 
of  all  questions  raised  by  any  of  theiu  lo 
this  appeal.  The  assignments  of  ttie  de- 
fendant Kempner  raiaethe  same  question* 
and  are  discussed  in  connection  with  tbe 
contentions  of  the  Ft.  Worth  defendants. 
His  case  does  not  differ  In  principle  frum 
those  of  other  subscribers.  He  took  stock 
from  the  corporation  ai  less  than  its  face 
value,  and  must  be  held  liable  to  creditors 
for  tbe  difference  between  that  anil  the 
amount  he  paid.  Because  of  the  errors- 
pointed  ont,  the  Judgment  must  be  re- 
versed, and,  inasifauch  as  the  pleadings 
and  evidence  are  not  sufficient  to  enable 
OS  to  determine  the  extent  of  tbe  liability 
of  the  Ft.  Worth  subscribers,  it  is  not  in 
our  power  to  render  a  judgment  here  set- 
tling ail  tbe  riehts  of  the  parties.  Tbe 
cause  will  therefore  be  reinomled  for  f.ir- 
ther  proceedings  in  accordance  with  tbia 
opinion.    Reversed  and  remanded. 

Plbasants,  J.,  does  not  sit  In  ttals  caae- 


Fox  V   Bradt  et  ah 

(Court  of  CtvU  Appenlg  of  Texa*.    Dec,  6, 

Dm.) 

Tbespass  to  Trt  Title— CoMMONiTT  Pkopbrtt— 
Common    Orantoii  —  Bbpakatb   fsoPEUTT   or 

WlFB—  IX8TKDCTIO.SS. 

1.  An  assignmeDt  of  error  I>ased  on  a  mlins 
of  the  court  and  alleged  facts,  whicli  are  not 
shown  by  a  proper  bill  of  exceptions,  cannot  lie 
sustained. 

2.  In  tregpasa  to  try  title  it  appeared  that 
the  land  in  dispute  was  conveyed  to  W.,  wlio 
was  then  living  with  her  husband,  by  a  deed 
which  did  not  on  its  face  show  tliat  she  was  u. 
married  woman,  or  any  fact  which  would  make 
the  laud  her  separate  property.  She,  by  deed  ac- 
knowledged before  her  husband  n»  county  clerk, 
and  reconled  by  bim,  but  in  which  he  did  not 
join,  conveyed  to  her  son-in-law,  plaiutififa  liaa- 
band;  and  be,  by  deed  also  acknowledged  before, 
and  recorded  by,  W:'8  husband,  but  in  which 
plaintiff  did  not  join,  conveyed  to  defendants' 
grantor.  W.'s  (grantor  testified  that  he  bad  no 
distinct  recollection  of  the  transaction,  but  his 
recollection  was  that  her  husbniid  requested  him 
to  make  the  deed  to  her.  There  was  evidence 
that  W.'s  hnsband  also  wrote  the  deed  made  by 
tbe  son-in-law.  W.  and  her  husband  both  died 
prior  to  the  bringing  of  this  action.  Beld,  that  an 
Instruction  that  if  the  juiy  believed  that  W.'S 
husliand  took  her  acknowledgment  to  the  deed 
to  her  sou-in-Iaw,  that  the  latter  deeded  to  de- 
fendants' grantor,  and  that  W.'s  hiisband  wrote 
■aid  deed  and  took  the  acknowledgment,  then 
to  find  for  defendant  was  erroneous,  as  beine  on 
the  weight  of  evidence,  since  the  question  as  to 
whether  or  not  W.'s  husband  consented  to  the 
conveyance  by  her  to  the  soa-in-Iaw  was  for  the 
jury. 

3.  Such  instmction  is  not  erroneous  because 
both  plaintiff  and  defendants  claim  title  from  a 
common  sciurco.  and  !t  is  therefore  inconsistent 
for  defendtints  to  claim  that  the  land  was  com- 
munity property  when  conveyed  by  W. 
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4.  It  was  error  to  refuse  to  charge  that,  if  it 
was  the  intention  of  W.'s  hnsband  to  donate  the 
land  to  his  wife  when  it  was  convened  to  her,  it 
would  amount  to  a  gift,  and  make  it  her  sepa- 
rate property,  though  the  court  in  a  general  way 
charged  that,  if  the  land  was  given  to  her  liy 
iter  hnsband,  it  would  be  her  separate  property, 
since  the  latter  instruction  did  not  stnciently 
ilirect  the  mind  of  tlie  jury  to  lus  purpose  in 
'.'Hvintf  the  conveyance  made  to  her;  especially 
when  the  court  also  cliarged  tliat  where  a  de«l 
is  made  to  the  wife,  and  uiere  is  no  language  in 
the  deed  tending  to  show  that  it  is  her  separate 
Itroperty,  the  presumption  is  that  it  is  communi- 
ty prop«ty. 

Appeal  Irom  district  court,  JobnsuD 
county;  J.  M.  Uai.l,  Judge. 

Action  of  trespasB  to  try  title  by  Mrs. 
Ella  Fox  againHt  M.  C.  Brady,  J.  T.  Ford, 
ES.  I<.  Tutt,  and  George  SeligsoD.  From  a 
Jndgnient  entered  on  tlie  verdict  of  a  jury 
in  faror  ot  detendants,  plaintiff  appeals. 
Reversed. 

Smith  <e  DavtB  aDd  W.  D.  UcKoy,  for 
appellant. 

Stbpbknb,  J.  Concluelons  ot  fact:  In 
the  year  1809,  B.  J.  Chamhers,  as  agent  ot 
Nat  Henderson,  conveyed  to  Mary  M. 
Wynne  a  tract  of  bIx  acres  ot  land  In  the 
town  of  Cleburne,  .Tnhnson  county,  the 
deed  reciting  a  cash  consideration  ot  957. 
At  that  lime  Mary  M.  Wynne  was  tlie 
wife  of  Peter  W.  Wynne,  and  they  were  liv- 
ing together  as  husband  and  wife,  and 
that  relation  continued  between  them  un- 
til about  the  year  I8H5  or  188R,  (when 
Peter  W  Wynne  seems  to  have  died,)  less 
than  five  years  before  the  Institution  ot 
•this  suit.  Mary  M.  Wynne  died  In  Decem- 
ber, 1887.  The  deed  on  Its  face  did  not 
show  that  she  was  a  married  woman, 
nor  did  it  show  any  fact  wbicli  would 
make  the  land  her  separate  property. 
Chambers  testified  on  the  trialtbat  he  had 
no  distinct  recollection  of  the  transaction, 
but  that  his  recollection  was  that  Peter 
W.  Wynne  requested  bim  to  make  the 
deed  to  bis  wife.  Mnry  M.  Wynne.  This 
deed  to  Mary  M.  Wynne  was  made  in  the 
snmmer  of  1H60,  and  In  October  of  that 
year,  In  consideration  of  one  dollar  and 
love  and  affection,  she  conveyed  the  prop- 
erty to  her  son-in-law,  Benjaroin  F.  Fox, 
the  hasband  ot  appellant,  which  deed  was 
acknowledged  before  her  husband,  Peter 
W.  Wynne,  county  clerk  ot  Johnson  coun- 
ty, and  by  him  recorded;  bat  he  did  not 
Join  her  In  the  deed.  In  the  spring  of  1870, 
Benjamin  P.  Fox  conveyed  the  property 
to  Jeff  Wright  in  conHlderatlon  of  fl26, 
which  deed  was  likewise  acknowledged  bjB- 
tore  and  recorded  by  Peter  W.  Wynne, 
and  the  evidence  also  tended  to  show  that 
he  wrotH  this  deed.  Thereafter  appellees 
acquired  different  portions  ol  the  land, 
nnder  conveyances  from  and  under  Jefl 
Wright,  for  which  they  seem  to  have  paid 
value,  purchasing  in  good  faith  without 
any  actual  knowledge  of  the  facts  which 
*  would  render  their  titles  defective.  It 
was  also  admitted  and  proven  that  their 
possession  was  sufficient,  in  length  and 
in  character,  to  sustain  their  pleas  of  lim- 
Itallon  of  five  and  ten  years,  provided  the 
«tutnte  of  limitations  was  applicable  to 
the  facts  ot  this  case.  Benjamin  F.  Fox. 
the  son-in-law,  seems  to  have  abandoned 
v.208,\v.no.27-  65 


his  wRe,  and  refused  to  Join  in  tbls  salt. 
Upon  testimony  sustaining  these  conclu- 
sions,  the  case  was  submitted  to  the  ]ury, 
and,  upon  their  verdict  in  favor  ot  appel- 
lees, judgment  was  entered,  from  which 
this  appeal  is  prosecuted. 

Conclusions  of  law:  The  first  assign- 
ment of  error  complains  that  the  court 
erred  In  excluding  portions  ot  the  deposi- 
tions ot  Benjamin  F.  Fox  and  his  wife, 
Ella  Fox,  which  portions  are  fully  set 
forth  in  the  bill  of  exceptions;  but  this 
bin,  It,  indeed,  it  can  properly  be  called  a 
bill  of  exceptions,  does  not  show  that  the 
testimony  was  excluded,  or  that  any  ob- 
jection was  made  to  its  Introduction,  nor 
that  any  exception  was  taken  to  Its  exclu- 
sion, if  excluded.  It  follows,  under  the 
well-settled  rules  of  practice,  that  this  as- 
signment cannot  therefore  be  sustatued. 

The  second  assignment  ot  error  com- 
plains of  the  following  charge:  **The 
court  instructs  you  that  if  you  lieliev« 
from  the  evidence  that  the  land  sued  for 
was  the  community  property  of  Mary  M. 
Wynne  and  her  huphand,  Peter  W.Wynne, 
if  you  find  she  had  a  hnsband  at  the  time 
she  made  the  deed  to  B.  F  Fox,  and  that 
her  said  husliand  took  her  acknowledg- 
ment to  said  deed,  and  shall  also  believe 
from  the  evldeuce  that  said  Fox  sold  and 
deeded  said  land  to  Jetf  Wright,  and  that 
Peter  W.  Wynne  wrote  said  deed,  and 
took  the  acknowledgment  ot  said  Fox  to 
said  deed  made  to  Wright,  then  you  will 
find  for  defendants."  The  objection  to 
this  and  other  charges  on  the  ground,  as 
alleged  by  apptllant,  that,  because  both 
parties  claimed  under  the  deed  to  Mary 
M.  Wynne  as  a  common  source  ot  title, 
they  were  erroneous,  we  think  is  not 
well  taken.  We  cannot  perceive  how  the 
claim  by  appellees  under  this  deed  as  a 
common  source  could  be  construed  to  be 
inconsistent  with  their  claim  that  the 
property  conveyed  was  community  prop- 
erty. We  are  ot  opinion,  however,  that 
the  charge  Is  erroneous  as  being  upon  the 
weight  of  the  evidence.  It  seems  to  have 
been  held  at  an  early  day  in  this  state 
that,  where  the  title  to  community  prop- 
erty is  in  the  wife,  she  might,  by  the  ctm- 
sent  of  her  husband,  dispose  of  It  without 
his  formally  joining  her  in  the  conveyance. 
Thomas  v.  Chance,  11  Tex.  6-34;  Berry  v. 
Wright,  14  Tex.  274.  Doubtless  this  was 
the  principle  which  the  court  intended  to 
embody  In  the  charge  quoted  above.  We 
think,  however,  that  he  should  have  left 
It  to  the  jury  to  infer  the  consent  ot  the 
husband  from  the  facts  and  circumstances 
introduced  in  evidence,  and  not  have  in- 
structed them,  in  effect,  that  the  facts 
from  which  they  might  Infer  snch  consent 
amounted,  as  a  matter  of  law,  to  contient. 

The  refusal  to  give  appellant's  fli*st  spe- 
cial instruction,  ot  which  complaint  Is 
made  in  his  third  assignment,  was  not  er- 
ror, because  this  requested  charge  con- 
tained the  erroneous  theory  ot  appellant 
in  relation  to  the  doctrine  of  common 
source  of  title.  Indicated  above. 

The  remaining  assignments,  to  wit,  the 
fourth  and  fifth,  coniplulu  further  of  the 
court's  charge,  and  of  the  refusal  to  give 
appellant's  second  special  Instruction.  We 
are  ot  opinion  that  this  special  Instruction 
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Bhoald  have  been  given.  While,  as  copied 
in  the  transcript,  it  contalna  Hume  verbal 
InaccuracleR,  it  substantially  requested 
the  court  to  charge  the  Jury  that,  U  It  was 
the  Intention  of  Peter  \V.  Wynne,  when 
the  land  was  conveyed  to  his  wUe,  to  do- 
nate It  to  her,  it  would  amount  to  a  gift, 
and  make  it  her  separate  property.  It  is 
true  tliat  in  the  court's  charge  the  jury 
were  iuHtructed  in  a  general  way  that,  if 
tlie  land  was  given  to  her  by  her  husband, 
it  would  be  her  separate  property;  but 
we  thinic  that  this  did  not  sufiiclently  di- 
rect the  mind  of  the  jury  to  the  purpose  of 
Peter  W.  Wynne  in  having  the  conveyance 
taken  In  the  name  of  his  wife,  and  espe- 
cially so,  in  view  of  the  further  charge 
given  by  the  court,  that  where  a  deed  Is 
made  to  the  wife, and  there  is  nolanKuage 
in  the  deed  tending  to  show  that  Ic  Is  the 
separate  property  of  the  wife,  the  pre- 
sumption is  that  it  is  the  community 
property  of  the  husband  and  wife.  Plain- 
tiff's case  in  the  trial  court  depended  upon 
a  proper  determination  of  this  Issue,  as  to 
whether  the  presumption  of  community 
property  was  rebutted  by  proof  showing 
that,  in  taking  the  deed  in  t!ie  name  of 
Mary  M.  Wynne,  the  intention  was  to 
make  it  her  separate  property.  The  fact 
that  Peter  W.  Wynne  requeHted  the  deed 
made  in  that  way,  and  the  further  fact 
that  only  a  few  months  thereafter  hit)  wife, 
without  his  Joinder,  and  apparently  with 
his  consent,  made  a  deed  of  gift  of  the 
property  to  lier  son-in-law,  were  proper 
matters  for  the  consideration  of  the  jury, 
under  a  proper  instruction,  in  arriving  at 
the  intention  of  Peter  W.Wynne  In  having 
the  deed  taken  In  the  name  of  bis  wife. 
Higglns  V  Johnson,  20  Tex.  896;  Smith  v. 
Boquet,  27  Tex.  507.  Peters  v.  Clements,  46 
Tex.  125. 

We  are  further  of  opinion  that,  in  sub- 
mitting the  statute  of  limitations,  the 
court  should  have  qualltled  the  charge  by 
submitting  In  connection  therewith  uppel- 
iaut'H  replication  to  the  plea;  that  1h  to 
say, If  the  jury  should  have  found  that  tbn 

aroperty  was  the  separate  property  of 
[ary  M.  Wynne,  then  tney  should  have 
been  insti-urteil  that  the  statute  of  limita- 
tions would  not  be  a  defeuHe,  if  they  should 
And  that  Mary  M.Wynne  continued  to  be 
the  wife  of  Peter  W.  Wynne  up  to  and 
within  less  than  tire  years  before  the  filing 
of  the  salt.  Wecali  attention  to  this  with 
a  view  to  another  trial. 

AppelU<e8  in  th^lr  l>rief  seek  to  sustain 
their  Judgment  on  the  ground  that  they 
are  Innocent  purchasers.  This  dpfense 
was  alleged  by  them  In  the  trial  court, 
and  proof  offered  In  support  of  their  pleas. 
The  issue,  however,  was  not  submitted  to 
thejnry.and  there  iHnotiiing  in  tlie  record 
to  show  that  tite  court  refused  to  submit 
this  issue  to  the  jury.  We  do  not,  there- 
fore, feel  called  upon  to  announce  any 
conclnslon  upon  it.  As  to  whether  appel- 
lees could  qvail  themselves  of  this  defense, 
under  the  facts  disclosed  by  the  record,  we 
do  not  decide,  as  we  would  not  be  war- 
ranted in  presuming  that  the  court  upon 
another  trial  would  not  properly  pass  up- 
on this  issue.  Upon  the  grounds  stated 
above,  the  Judgment  will  be  reversed,  and 
the  cause  remanded. 


Mbomn  et  al.  t.  Wilkknb  et  mL 

(Court  of  CivU  Appeals  of  Texas.    Nov.  U, 
1892.) 

TaisPASB  TO  Tbt  Titlb  —  DcNiAX.  or  Posssssioi 
— Pboof — Abandonbo  PiiBADixoa — ^RsyLDuro  as 
Btidence. 

1.  Where  defendanti  in  tresitaai  to  try  titl* 
deny  that  they  ore  in  poasession  of  the  land 
■ued  for,  but  gay  they  are  in  posseanon  of  otlier 
land,  the  burden  is  on  plaintitEs  to  prove  them 
in  possession  of  the  land  in  controversy. 

2.  The  fact  that  a  certain  person  was  for- 
merly the  owner  of  both  pieces  of  land,  and 
might  be  regarded  as  the  common  source,  does 
not  relieve  plaintiffs  from  proving  such  posaea- 
sion. 

3.  Although  error  for  one  to  read  as  evi- 
dence certain  parts  of  abandoned  pleadings,  yet, 
having  done  so,  it  is  permissible  for  his  adver- 
sary to  read  other  j>arts  in  explanation  of  tboae 
first  read. 

Appeal  from  district  court,  Bexar  coun- 
ty ;  O.  H.  King,  Judge. 

Suit  by  Josephine  Medlin  and  ottaera 
against  John  Wilkens  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal. 
Affirmed. 

The  other  facta  fully  appear  in  the  fol- 
lowing statement  by  Tari.ton,  C.  J.: 

July  IS,  18G.S,  appellants  saed  the  appel- 
lees lu  trespass  to  try  title.  Septembers, 
1S88,  the  appellants  amended  tlieir  peti- 
tion, upon  which  the  case  was  tried.  The 
amended  petition  described  the  land  sued 
for  as :  "  One  suerte  of  land  in  city  of  Sao 
Antonio,  Bexar  county,  Texas,  known  as 
the  '  Monica  Oertrudes  de  Torres  Suerte,' 
bounded  on  thenortbbyThomasMartlnes 
suerte,  west  by  the  Aceqnia  Mad  re,  south 
by  the  Fueutes  suerte,  and  east  by  what 
was  known  at  the  time  of  the  original 
grant  as  vacant  land,  and  having  a  front 
of  about  one  hundred  and  twenty  varas 
on  said  Acequia  Madre,  and  running  back 
four  hundred  and  forty  varas  to  said  va- 
cant lands,  and  being  fully  described  in  the 
plat  made  by  U.  Friesleben,  and  made  a 
part  of  the  report  of  C.  iiartnett, surveyor 
herein,  said  property  having  been,  with- 
out consent  of  petitioners,  subdivided  into 
lots  and  streets  and  alleys,  as  shown  by 
said  plot,  as  follows:  Lots  1,  2,  3,  4,  5,  6, 
7,  8,  between  Water  street  on  west,  and 
second  street  on  the  east,  bounded  south  by 
North  street,  and  north  by  north  line  of 
the  suerte;  lols  1,2,3,  4,  6,  6,  7,  x,  bounded 
west  by  Second  street,  south  by  North 
street,  east  by  Third  street,  and  north  by 
north  line  of  snerte;  lols  1,  2,  8,4,  bonuded 
west  by  Third  street,  south  by  North 
street,  east  by  east  line  of  suerte,  and 
north  by  north  line  of  the  suerte;  lots  16, 
15, 14, 13,  12,  11,  lU,  9,  bounded  west  by 
Water  street,  south  iiy  an  alley,  east  by 
Second  street,  and  north  by  North  street; 
lots  22,  21,  20,  19.  18,  17, 16,  15.  boundMi 
west  by  Second  street, south  byalley,  east 
by  Third  street,  north  by  North  street; 
lots  14,  13,  12,  bounded  west  by  Third 
street,  south  by  alley,  east  by  east  bound- 
ary line  of  this  suerte,  and  north  by  Nortli 
street;  and  also  a  tier  of  fractional  lots, 
bounded  west  by  Water  street,  south  by 
said  Fuentes  suerte,  and  east  by  east  Una 
of  this  suerte,  and  north  by  said  alley. 
Said  tier  of  fractional  lots  crossing  Second 
and  Third  streets.    Said  lots  and  streets 
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comprtslnff  said  Monica  Oertrudes  de  Tor- 
res saerte."  The  petition  nlao  allnKed  that 
plain  tltfa  and  derendanta  claimed  the  land 
from  Phillip  Dlmmitt  as  common  aoarce. 
Defendants  plead  not  guilty,  and  the  S,  6, 
and  10  yearfl' Htatntes  of  limitations;  also 
deny  that  tbey  are  in  poHsesstou  of  the 
land  described  in  plaintltfu'  petition  as  the 
"Monica  Qertrodes  de  Torres  Suerte.'and 
allege  that  tbey  are  in  possession  of  the 
Ramon  de  la  Fuentes  suerte,  of  which  land 
sued  for  is  a  part;  deny  any  title  of  plain- 
tiffs in  the  land,  and  say  that  Phillip  Dim- 
mitt  is  not  common  source.  The  plaln- 
tifls,  in  replication  to  the  pleas  of  Ilmita- 
iions,  plead  minority  and  coverture. 
Verdict  and  Judgment  were  rendered  in 
favor  of  the  defendants. 

Ihrnmnn  A  Franktin,  S.  Q.  Newton,  Wm. 
Rust,  and  T.  T.  Teel,  for  appellants.  C. 
Opsoo  and  Barnard  A  Green,tot  appellees. 

FiSBBR,  C.  J.,  {aner  statinpr  the  facts.) 
Findings  of  fact:  (1)  That  the  plaintiffs 
are  the  heirs  at  law  of  Phillip  Dlmmitt  and 
his  wife.  Phillip  Uiminitt  dipd  In  1841,  and 
his  wife  in  18.55.  There  is  no  fact  in  evi- 
dence that  rebuts  the  presumption  that  all 
property  they  possessed  was  community 
property.  (2)  From  admission  made  at 
a  former  trial  of  this  case,  and  from  recit- 
als In  deeds.  It  is  evident  that  the  Torres 
suerte  and  the  Fuentes  suerte  formerly  be- 
longed to  Phillip  Dlmmitt.  Itdoesnotap- 
jiear  whether  he  acquired  the  land  before 
bis  marriage  or  after.  (3)  No  written 
conveyance  was  shown  by  defendants, 
passing  title  out  of  Phillip  Dlmmitt  and 
wife.  (4)  From  the  entire  ran):;e  of  fccts, 
the  evidence  is  not  sutHi-lent  to  entitle  the 
defendants  to  recover  and  hold  the  land 
by  limitation.  (6)  The  plalntlffH  fulled  to 
show  by  evidence  that  the  defendnnts  were 
in  poRsessinn  of  the  Torres  suerte,  the  land 
sued  for;  hut,  upon  the  contrary,  the  evi- 
dence In  the  record  shows  that  these  de- 
fendants and  Be'-k,  under  whom  they 
claim,  nHserted  title  to  the  Fnente^  suerte, 
and  that  tiiey  were  in  poHseHsiun  of  land 
with  the  boundaries  of  Niild  suerte.  rind 
not  in  poHsesslon  or  claiming  land  wltbln 
the  Torres  suerte. 

Conclusions  of  la  w .  This  being  an  ordi- 
nary action  of  trespass  to  try  title,  and 
the  plain  tiffs  claiming  title  to  the  Monica 
de  Gertrudes  suerte,  and  alleging  a  tres- 
pass by  defendants  upon  that  survey,  and 
the  defendants  having  denied  that  they 
were  in  possession  of  thnt'suerte,  but  were 
in  possessloa  of  the  Fuentes  suerte,  the 
burden  was  upon  the  plBintlFfs  to  prove 
that  defendants  were  in  possession  of  the 
land  sued  for  and  described  in  their  peti- 
tion. Having  failed  to  do  this,  but,  upon 
the  contrary,  tbn  evidence  showing  that 
the  defendants  were  within  the  bounds  of 
the  Fuentes  suerte,  and  not  within  the 
limits  of  the  Torres  suerte,  the  plaintiffs 
were  not  entitled  to  recover.  The  fact 
that  Phillip  Dinimitt  was  formerly  the 
owner  of  the  Torres  and  Fuentes  suertes, 
and  may  be  regarded  as  thecommon  source 
of  titfe,  would  not  relieve  the  plaliitlfff^ 
from  proving  possession  by  defendants  of 
the  land  sued  tor  and  described  In  their  pe- 
tition, when  such  possessloa  is  expressly 
denied.    Plaintiffs  will  not  be  permitted  to 


sue  for  one  tract  of  land,  and  recover  an- 
other, not  described  and  mentioned  In 
their  petition. 

The  evidence  of  witness  Semlieges,  as 
complained  of  in  appellants'  third  assign- 
ment of  error,  was  admissible,  not  upon 
the  ground  that  plaintiffs  were  bound  by 
the  testimony  of  the  deceased  witness, 
Pascbol,  as  given  on  the  former  trial,  but 
upon  the  ground  that  Pascbal's  state- 
ment as  to  what  WAS  said  and  done  by 
Rodriguez  when  he  pointed  out  the  lines 
of  the  Fuentes  suerte  was  admissible;  it 
appearing  that  Rodriguez  was  dead  when 
Paschal  testified,  and  that  he  bad  run  the 
lines  of  the  suerte  since  1S25,  the  bound- 
aries of  the  land  being  ancient  when  he 
pointed  It  out  to  Paschal. 

The  disposition  that  we  makeot  the  case 
relieves  us  of  the  necessity  of  passing  upon 
all  the  questions  raised  by  the  various  as- 
signments of  error. 

The  reading  of  a  portion  of  tbeir  answer 
by  appellees  to  the  Jury,  as  complained  of 
in  appellants'  sixteentb  -  assignment  of  er- 
ror, was  In  explanation  of  certain  parts  of 
tlie  answer  tbat  was  read  by  the  appel- 
ants  to  the  Jury. 

We  think  It  was  error  for  theappellants. 
In  the  first  instance,  to  read  abandoned 
pleadings  as  evidence  to  prove  a  fact  ma- 
terial; but,  when  they  did  so,  it  was  per- 
missible for  the  appellees  to  introduce 
other  parts  of  the  answer  tbat  explained 
tbat  so  read. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


Chase  v.  First  Nat.  Bank  op  Clebdrnb. 

(Court  df  CitM  Appeals  of  Texai.    Dea  0, 

i8»a.) 

TttBsPASS   TO  Tbt  Titlb— Trcst  Dbbd— Fobbclo- 

SUBB  FOR  NONPATMENT  OP  INTBREST — NOTICB  Of 

Election  —  Bale  os  Credit  —  Acriost  to  Set 
AaiDB — NBCEi<SART  Pai-.tiks. 

1.  A  trust  deed  to  an  agent;  to  secure  a 
certain  note  to  his  principals,  provided  that,  if 
an.v  one  of  the  Iiiterest  coupons  sliniild  reiiinin 
nnpald  for  five  days  after  maturity,  then,  at  the 
option  of  the  payee,  the  whole  sum  sliould  be- 
come due,  and  the  trustee  was  nuthorlzpd,  at 
the  request  of  said  payees,  after  default,  to  sell 
the  property,  for  cash  or  on  credit,  at  the  court- 
liOMfe  door,  etc.  Held,  tbat  no  declaration  by 
tln>  p.ayees  of  tbeir  option  to  treat  the  whole 
del>t  as  due  for  nonpayment  of  interest  was  nec- 
essary to  authorize  their  trustee  to  sell  under 
the  trust  deed. 

2.  Such  sale,  tboueh  advertised  and  made 
osteusibly  as  a  cash  sale,  was  not  Invalidated 
by  a  prir.ite  agrceiueiit  between  the  purchaser 
and  the  trustee  tliat  a  pan  only  of  the  bid 
should  be  paid  in  cash,  and  the  balance  carried 
by  the  payees  of  the  oriirinal  note  as  a  loan  on 
the  land,  since  snch  agreement  Is  not  to  the  in- 
jury of  the  mortgagor,  or  those  cbiimiug  uiidcr 
him. 

3.  A  purchaser  ander  a  sabsequent  mori- 
iraee  cannot  maintain  an  action  to  set  aside  a 
sale  tinder  a  prior  mortgage,  and  to  redeem,  for 
irregularities,  without  making  the  payees  of  tlie 
original  note  parties  to  the  action. 

Appeal  from  district  court,  Johnson 
county;  J.  M   Hall,  Judge. 

Action  of  trespass  to  try  title  by  the 
First  National  Bank  of  Cleburne  aKainst 
E.  E.  Chase.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 
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Tbe  other  facts  fally  appear  in  the  fol- 
lowing statement  by  Stbphbnr,  J.: 

On  the  Ist  day  ot  March,  1884,  John  L. 
Cleveland,  then  tbe  owner  of  the  land  in 
controversy,  executed  to  W.  F.  Sommer- 
ville  a  trust  deed,  in  the  nature  of  a  mort- 
gaKO  oil  said  land,  to  wit,  a  tract  ot  1V8 
acres  situated  in  Johnson  county,  to  se- 
cure George  Halley  and  Alexander  Giiroy 
In  tbe  payment  nt  a  certain  pronilRsury 
note  for  $1,200,  payable  to  their  order  in 
Ft.  Worth,  Tex.,  with  interest  at  11  per 
cent,  per  annum,  payable  semiannually, 
on  the  Ist  days  ol  March  and  September 
of  each  year,  accorUInK  to  tbe  terms  of  10 
interest  coupon  notes  thereto  annexed, 
with  tbe  stipulation  that,  if  any  one  of 
said  interest  cnupoos  should  remain  un- 
paid for  5  days  after  maturity,  then,  at 
tbe  option  of  said  Halley  &  Oilroy  or 
the  holder  of  said  prooiissory  note,  the 
whole  principal,  with  interest  then  ac- 
crued, should  at  once  become  due  and  pay- 
able, and  that  tbe  bolder  nn(;ht  proceed  To 
collect  the  same  by  sule  under  the  deed  of 
trust.  It  was  further  provided  in  said 
deed  of  trust  that,  in  default  of  payment 
as  aforesaid,  said  trustee  was  autborlced, 
at  the  request  of  said  Halley  &  Uilroy,  or 
other  bolder  of  said  note,  at  any  time 
made  after  default,  to  sell  tbe  property  In 
controversy  at  private  sale,  or  to  tbe 
biKhcst  bidder,  tor  cash  in  hand  or  on 
credit,  at  tlie  courtbousts  door  in  Tarrant 
county, Tex., at  public  outcry,  within  law- 
ful hours,  after  Kiving  public  notice  of  the 
time,  place,  and  terms  of  said  pnbllc  sale, 
and  of  the  property  to  be  sold,  either  l>y 
publication  in  a  newspaper,  or  by  pustinc 
a  notice  on  the  courthouse  door  of  said 
county  for  20  days  prior  to  the  sale.  In 
neicutia  ting  tbe  loan  secured  by  tbe  deed 
of  trust,  Sommerville  acted  as  the  agent 
of  Hnlley  &  Oilroy,  who  resided  beyond 
tbe  seas.  The  deed  of  trust  was  promptly 
and  duly  recorded  in  Johnson  county. 
Thereafter,  In  May,  1884,  Cleveland  con- 
veyed the  land  to  W.  T.  Hudson,  wh«»,  in 
July  of  the  same  year,  conveyed  it  to  B. 
F.  Hudson  for  a  recited  consideration  of 
$1,000  cash,  and  a  purcliase-money  note 
for  $2,500.  This  note  afterwards  became 
the  property  of  appellee,  the  First  National 
Bank  of  Cleburne,  upon  which,  in  1S87,  It 
brought  suit  against  B.  F.  Hudson  to 
foreclose  tlie  vendor's  lien  on  the  land. 
Upon  this  Judgment  an  order  of  sale  was 
iSHUed,  and  on  the  first  Tuesday  in  June, 
1S87,  was  executed  by  a  sale  of  the  land  to 
the  said  banit.  No  deed  was  introduced 
in  evidence,  con vejing  tbe  property  in  con- 
troversy to  tbe  bank,  nor  was  there  any 
proof  of  the  pay  men  c  of  its  bid  of  $100  at 
the  sheriff's  sale;  but  the  return  of  tlie  or- 
der of  sale  sliowed  that  that  sum  was  hid 
by  the  bank,  and  that  tlie  property  was 
struck  off  to  it  at  said  sale  as  the  highest 
and  best  bidder.  On  tbe  1st  day  of  June, 
in  the  year  1887,  prior  to  tbe  sale  under  the 
order  of  sale,  said  Sommerville,  by  virtue 
of  said  deed  of  trust,  sold  tbe  same  prop- 
erty before  the  courthouse  door  of  Tar- 
rant county,  within  tbe  hours  prescribed 
by  law,  to  the  highest  bidder  for  cash, 
after  posting  notices  as  required  in  said 
deed  of  trust,  at  which  sale  appellant,  E. 
Fj  Chase,  became  the  purcbaser  at  tbe  sum 


of  $1,376,  wblcb  was  the  amonnt  uf  princi- 
pal, interest,  and  costs  due  from  said  Cleve- 
land. Of  tbls  sum,  only  $138  waa  then 
paid  in  cash.  There  seems  to  have  been 
an  nnderstanding  between  said  Sommer- 
TlUe  and  Chase,  as  we  infer  from  tbe  evi- 
dence, though  not  admitted  by  them,  that 
said  SommerTille,  who  was  still  the  agent 
for  Halley  &  Giiroy  in  loaning  and  rollect- 
Ing  money  for  them,  as  such  agent,  would 
lend  to  Chase  the  balance  nf  aald  bid,  tu 
be  secured  by  a  mortgage  on  the  proper- 
ty, which  was  soon  thereafter  accom- 
plished; a  deed  in  pnrsnance  of  tbe  sale 
under  said  trust  deed  having  been  dniy 
executed  to  said  Chase  upon  bis  paying 
tbe  $133  cash.  The  sale  under  the  deed  of 
trust  was  not  advertised  and  made  until 
more  than  five  days  after  the  maturity 
and  default  in  the  payment  ot  the  Interest 
coupon  dae  March  1,  I8H7,  which  remained 
unpaid  at  the  time  of  the  sale.  Prior  to 
any  steps  taken  on  the  part  of  Sommer- 
ville to  sell  under  tbe  deed  of  trust,  hia 
local  agent  in  Johnson  county,  who  bad 
negotiated  this  loan,  notiSed  Cleveland 
and  Hudson  of  the  default,  and  that  the 
land  would  be  sold  unless  tbe  interest  was 
paid.  Appclleebad  no  notice  or  knowledge 
of  tbedetanltorsale  until  afterwards.  Up- 
on learning  of  the  sale,  appellee  offered  to 
pay  to  appellant  the  whole  amount  due 
upon  the  ra.".rtgaKe,  Including  all  sums 
paid  out  by  apijellant,  and  offered  on  tbe 
trial  to  do  the  same,  which  offers  appellant 
declined.  The  property  was  shown  to  be 
worth  from  *2,500  to  $3,000.  The  original 
note  executed  by  Cleveland,  which  was 
secured  by  the  deed  ot  trust,  was  not  pay- 
able until  Ave  years  after  its  date,  and 
likewise  the  subsequent  note  executed  by 
Chase,  secured  by  his  deed  of  trust  on  the 
land,  bad  five  years  to  run.  Appellant 
took  possession  of  tbe  land  under  bis  pur- 
chase at  the  trustee's  sale,  and  thereafter 
appellee  brought  this  suit  in  trespass  to 
try  title,  setting  up  in  its  petition  irregn- 
larities  and  fraud  In  the  sale  under  tbe 
deed  of  trust,  praying  f  o  have  It  set  aside, 
and  to  be  permitted  to  redeem  the  land 
from  the  original  mortgagee,  appellant 
pleading  not  guilty.  The  case  was  sub- 
mitted to  the  Jury  on  theallegeil  irregnlar- 
ities  in  the  sale,  the  proof  being  properly 
deemed  insufficient  by  the  trial  court  to 
warrant  the  submission  of  the  issue  of 
fraud.  The  Jury  returned  a  verdict  in 
favor  ot  appellee  tor  the  land  and  for  $2Utf 
rents;  and  for  appellant,  $l,2(t0,  owing 
to  Halley  *  Giiroy,  with  interest.  $291.35; 
also  $176  paid  Sommerville,  amounting 
to  $21l.49,-*l,702.84  total.  This  verdict 
was  approved,  and  Judgment  entered  in 
favor  of  appellee  for  tbe  land,  Mnl>Ject  to 
the  mortgage  executed  by  appellant  to 
Halley  &  Giiroy  for  $1,200.  decreeing  that 
appellant  recover  of  appellee  the  sum  of 
$302.84,  with  8  per  cent,  interest  per  an- 
num, to  be  paid  by  appellee  npon  taking 
possession  of  tbe  land.  From  this  Jadg' 
ment,  £.  E.  Chase  appeals. 

Potndexter  6t  Padelford,  for  app<^lant. 
Crane  &  Hatnsejr,  for  appellee. 

Stephens,  J.,  (nfter  etatfsg  tbe  Uiets.) 
We  have  reached  the  conclusion,  after  a 
carf»ful  consideration  ot  tbetacts  contained 
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In  the  record,  that  the  trustee's  wale  nnder 
which  appellant  deraigna  title  waa  not  at- 
tended with  snch  Irregnlurttj  as  would 
warrant  its  being  set  aside,  even  in  a  di- 
rect proceeding  for  that  purpooe,  with  ail 
parties  at  interest  before  the  court.  The 
charge  of  the  court,  of  which  complaint  Is 
made,  inuat  have  conveyed  to  the  mind  of 
the  Jury  the  impresBion  that  some  sort  of 
declaration  on  the  part  of  Halley  &  Gllroy 
of  their  option  to  treat  the  principal  det>t 
as  due  upon  default  in  the  payment  of  the 
interest  was  neceasary  before  their  agent 
and  trustee,  Bomiuerville,  could  proceed 
to  sell  under  the  deed  of  trust.  We  are  of 
opinion  that  no  such  declaration  was 
essential  tr  the  exercioe  of  such  power. 
Leonaj-rl  v.  Tyler,  60  Cal.  299;  Harper  v. 
Ely,  ."iC  111.  179.  According  toourconstrne- 
tion  of  the  deed  of  trust,  and  ot  the  law, 
Sommcrville,  as  the  agent  of  Halley  &  Gll- 
roy, had  the  power,  upon  default  in  pay- 
ment of  tlie  interest,  to  exercise  for  hie 
principals,  and  did  In  this  case  exercise  for 
them,  this  right  of  electing  to  treat  the 
principal  debt  as  dne,  and  by  proceeding 
to  advertise  and  sell  the  property  this  pur- 
pose was  manifested. 

The  charge  also,  in  effect,  instructed  the 
Jury  that  if,  at  the  public  sale,  vrliich  was 
advertised  and  made  ostensibly  as  a  cash 
sale,  there  was  a  private  understanding 
between  S<]mmerTille  and  Chase  that  only 
a  part  of  the  bid  of  the  latter  was  to  be 
paid  in  cash,  and  that  the  balance  was  to 
be  carried  by  Halley  &  Gilruy  as  a  loan, 
the  amonnt  of  the  bid  to  cover  the  entire 
debt,  with  Interest  and  costs,  this  would 
render  the  trustee's  sale  Invalid.  This 
charge-  la  also  complained  of,  and  we  are 
of  opinion  that  it  contains  error.  Our 
view  Is  that  where  a  trust  deed  authorizes 
a  sale  (or  cash,  nnd  the  trustee,  who  is 
also  the  mortgagee  or  the  agent  of  the 
mortgagee,  purporting  to  sell  for  cash, 
gives  credit,  or  has  an  understanding  with 
the  bidder  that  credit  will  be  given  him  on 
part  of  his  hid,  in  order  to  induce  him  to 
make  the  property  bring  the  full  amount 
of  the  debt  secured,  this  is  nottothelnjury 
of  the  mortgagor,  or  those  claiming  under 
him,  and  will  not  avoid  the  sale.  Marsh 
V.  Hubbard,  50  Tex.  :i03:  Balllnger  v. 
Bourland.  87  HI.  513;  Burr  v.  Borden,  61 
111.  891. 

No  other  alleged  irregularities  were  or 
should  have  been  submitted  to  the  jury, 
and  our  conclusion  is  that  those  sulimit- 
ted,  if  irresularitles  at  all,  were  not  such 
as  appellee  could  Justly  complain  of.  We 
are  further  of  opinion  that,  if  there  had 
been  any  such  irregularities  as  would 
avoid  the  sale  in  a  direct  proceeding,  with- 
out Halley  &  Ullroy  before  the  court,  ap- 
pelleo  could  not  obtain  that  relief,  in  or- 
der to  set  aside  a  sale  in  a  direct  proceed- 
ing for  that  purpose,  the  purchaser  at  such 
sale  most  be  placed  in  statu  quo.  We 
cannot  perceive  bow,  under  the  peculiar 
factt  oi  this  case,  this  could  be  done,  witb- 
oot  Halley  A  Oilroy  before  the  court. 
Certtolu  it  is  that  It  was  not  done  by  the 
Judgment  rendered.  Appellant  has  the  re- 
turn of  his  money,  with  8  per  cent.  Inter- 
est, adjudged  to  htm:  but  he  is  not  re- 
leased, without  Halley  &  Gllroy  before  the 
court,  from  his  oliUgation  to  pay  tbam 


$1,200,  which  would  certainly  make  bira 
liable  for  whatever  should  remain  unpaid 
upon  the  sale  of  the  property  under  the 
mortgage  executed  by  him,  should  appel- 
lee (all  to  redeem  the  land  from  the  mort- 
gage. Whether  appellee.  In  the  absence  of 
a  deed  from  the  sheriff,  without  showing 
the  payment  of  his  bid,  or  showing  that  a 
credit  of  the  amount  thereof  whs  entered 
on  Ills  Judgment,  could  maintain  this  suit, 
may  be  doubted;  but  as  it  is  unnecessary 
In  this  case  to  pass  upon  that  issur,  we 
leave  it  undetermined.  Our  conclusion  is 
that  the  court  shoul<l  have  instructed  the 
Jury  to  return  a  verdict  for  appellant,  and, 
therefore,  that  the  Judgment  should  be  re- 
versed, and  here  rendered  for  appellant, 
for  the  land  in  controversy. 


Rrr«  et  ah  v.  City  or  Austin. 

(Court  of  CioV.  Appeals  of  Texas,    Nov.  9, 
18U2. ) 

Death  by  WROKorcL  Act— Liabilitt  of  Citt— 
EXEMFLAUT  Damages. 

1.  Municipal  corporations  are  not  within 
Rev.  St.  art.  2899,  subd.  2,  allowinK  actual  dam- 
ages for  the  death  of  "any  person  through  the 
wrongful  act,  neglect,  or  default  of  "another;" 
said  section  lieiug  confined  to  natural  persons 
only. 

2.  Const,  art.  10,  S  26,  providing  ezemplair 
damage  against  any  person,  corporation,  or 
company  willfully  or  neKligoutly  committing  s 
homicide,  does  not  apply  to  caBcs  in  which  no  re- 
covery can  be  had  for  actual  damages. 

Appeal  from  district  court.  Travis  coun- 
ty; Wii.i.rAM  M.  Ket,  Judge. 

Action  by  Anna  Rltz  and  others  against 
the  city  of  Austin.  Judgment  sustaining 
certain  demurrers  to  the  petition,  and  dis- 
missing the  case,  from  which  plaiotlQs  ap- 
peal.   Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  Fisher,  C.  J.: 

Alfred  R.  Rite,  deceased,  in  his  lifetime 
sued  the  city  o(  Austin  tor  damages  (or  in- 
juries received  on  account  of  a  defective  and 
Improper  street  in  the  said  cit.v  by  the 
overturning  of  his  wagon.  Suit  was  In- 
stituted July,  1S85.  The  case  was,  in  the 
lifetime  ot  Alfred  R.  Ritz.  tried,  and  Judg- 
ment bad  in  bis  favor,  thedate  of  the  judg- 
ment lining  March  20,  1S86.  The  case  was 
appealed  to  the  supreme  court  on  a  cost 
bond.  Pending  the  appeal,  Alfred  R.  Rltz, 
on  .luly  17,  iMse,  died,  and  left  a  written 
will  bequeathing  all  of  his  property,  in- 
cluding this  Judgment,  to  his  wife,  Anna 
Ritz,  one  of  the  appellants,  and  making 
her  sole  executrix.  The  will  was  duly  pro- 
bated, and  Anna  Ritz  qauHQed  as  sole  ex- 
ecutrix. After  the  death  of  Alfred  R.  Ritz. 
the  supreme  court,  on  the  4tb  day  of  !>«»- 
cember,  I8S8,  reversed  the  said  Judgment, 
and  remanded  the  cause  for  a  new  trial. 
On  the  11  th  o(  November,  1889,  Anna 
Rltz,  executrix  of  Alfred  R.  Ritz,  deceased, 
in  her  right  as  executrix,  and  also  in  her 
right  as  surviving  wife,  Helen  Ritz,  Rudolf 
K.  Rltz,  Clara  Hesse,  and  Mary  Schmidt, 
as  the  sole  and  only  children  of  said  Al- 
fred R.  Rltz,  deceased,  made  themselves 
parties  to  this  suit  by  an  amended  orig- 
inal petition,  and  soaglit  to  reviv*  tlila 
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4iuit;  the  said  Clara  Hesae,  a  married 
woman,  beins  Joined  by  Paul  HesHe,  ber 
buRband,  and  Mary  Schmidt,  also  a  mar- 
ried woman,  being  joined  by  her  hnnband, 
Victor  Schmidt;  the  sold  Helen  Kit*  be- 
ing a  minor,  and  appearing  by  Anna  Rltz, 
her  mother,  as  next  Iriend,and  a  guardian 
ad  litem  being  also  asked  to  he  appointed 
Tor  her;  tliechlldren  of  Alfred  K.  Rltz  mak- 
ing themselves  parties,  provided  they  had 
any  interest  and  were  necessary  parties, 
but  they  claimed  no  Interest  adverse  to 
their  iiiuther,  Anna  BItz.  Appellants' 
amended  original  petition  contained  two 
countR.  By  the  tirst  count  they  sought 
to  revive  the  suit  asoriKlnally  brought  by 
Alfred  R.  Kitz.  By  the  second  count  ap- 
pellants sought  to  change  the  suit  so  as 
to  recover  under  the  statute,  allowing  the 
surviving  wife  and  children  to  sue  for 
damages  for  injuries  resulting  in  death. 

Appellee  answered:  (1)  By  a  plea  In 
abatement  of  the  pendency  of  another 
suit  fur  same  cause  or  action.  (2)  By 
plea  in  abatement  that  appellants'  peti- 
tion showed  that  suit  was  originally 
brought  by  Alfred  R.  Ritz,  and  that  he  bad 
died  and,  being  dead,  the  cause  of  action 
abated.  (3)  That  there  is  a  misjoinder  of 
causes  of  action.  Appellants  seek  to  re- 
cover damages  for  personal  injuries  re- 
ceived by  snld  Alfred  R.  Kltz,and  for  dam- 
ages alleged  to  have  been  Hustalned  by  ap- 
pellants by  reason  of  the  death  of  Alfred 
R.  lUtz.  (4)  General  and  special  demur- 
rers. (5)  General  denial  and  special  an- 
swer, denying  that  Trinity  street,  at  date 
of  injury,  was  a  public  street;  that  the 
use  of  the  same  by  tliepubllc  was  without 
appellee's  knowledge  or  consent;  that 
the  street  was  in  a  reaRonably  good  con- 
dition; that  Alfred  R.  Uitz  by  his  own 
-carelesriuess  and  negligence  caused  the  In- 
jury. The  demurrers  and  exceptions  of  ap- 
pellee coming  on  to  be  heard,  the  court  en- 
tered thefollowingjudgment'  (l)Therlght 
of  Rctlon  HB  originally  brought  by  Alfred 
R.  Rltz  does  not  survive,  and  that  Mrs. 
Anna  Rltz,  the  surviving  widow,  nor  the 
said  children,  take,  nor  can  take,  any  right 
hy  reason  of  the  Injury  complained  of  to 
said  Alfred  R.  Rltz  prior  to  his  death.  (2) 
That  the  statutes  (Rev  St.  art.  2809)  do 
not  give  the  right  of  action  for  Injuries 
causing  the  death  of  a  human  being  when 
caused  by  a  municipal  corporation,  un- 
less facts  be  alleged  showing  that  such 
corporation  Is  a  common  carrier.  Also 
special  exception  pleading  liniitntion  sus- 
tained to  as  the  platntitt  .\nna  Rltz,  and 
overruled  as  to  the  other  plaintiffs.  (3) 
All  other  special  exceptions  are  overruled. 
(4)  That  appellants'  cause  of  action  be 
dismissed. 

The  court  found  and  filed  the  following 
conclusions  of  law:  (1)  The  constitution 
(section  26,  art.  16)  was  intended  to  allow 
exemplary  damages  for  gross  negligence, 
and  against  auch  persons,  corporations, 
and  companies  only  as  were  liable  under 
the  statutes  for  actual  damages.  (2)  A 
municipal  corporation  Is  not  liable  to  a 
■nrvlving  spouse  or  children  for  damages 
for  negligently  causing  the  death  of  hus- 
band or  father,  nnless  the  facts  be  alleged 
showing  that  such  corporation  was  act- 
ing as  a  common   carrier,  and   as  each 


caused  thedeath.  R«y.  St.  art.  2899,  aabd. 
1.  Such  corporations  do  not  come  with- 
in the  purview  of  subdivision  2  of  said  ar- 
ticle, because  the  word  "person,"  as  there- 
in used,  evidently  means  natural  person, 
and  the  word  "another"  means  a  similar 
or  like  person.  (4)  Defendant's  special  ex- 
ception pleading  the  statutes  of  limita- 
tion is  well  taken  as  to  plaintiff  Anna 
Rltz,  but  not  as  to  the  other  plaintiffs, 
who  are  shown  to  be  married  women  and 
minors.  (5)  That  the  right  of  A.  K.  Kits 
to  recover  damageo  for  personal  injuries 
occasioned  by  the  negligence  of  defendant 
abated  with  his  death,  and  plaintiff  Anna 
Ritz,  his  surviving  wife,  cannot  maintain 
a  suit  for  the  same,  or  any  part  thereof. 

John  Vowell,  for  appellants.  Geo.  Pen- 
dexter,  for  appellee. 

FiBBRR,  O.  J.,  (a/ter  stating  the  fyetn.) 
We  will  not  enter  a  discussion  of  all  of  the 
questions  raised  under  the  several  asaign- 
ments  of  error,  as  we  dispose  of  the  cane  in 
accordance  with  the  firnt  and  second  con- 
clusions of  law  arrived  at  by  the  trial 
court.  It  will  be  seen  from  these  conclu- 
sions that  the  court  sustained  the  de- 
murrers upon  the  grounds  (1)  that  munic- 
ipal corporations  are  not  embraced  with- 
in the  meaning  of  subdivisions  1  and  2  of 
article  2Ki)9,  Rev.  St.,  as  the  person  orclass 
against  whom  the  action  exists  for  injury 
resulting  in  death  ;  (2)  thatsection  26,  art. 
16,  of  the  constitution  uf  this  state  does 
not  confer  a  right  to  reeover  exemplary 
damages  In  cBsea  where  the  plaintiff  is  not 
entitled  to  recover  actual  damages, — ^in 
other  words,  that  a  recovery  of  exem- 
plary damages  will  only  be  permitted 
when  under  the  facts  the  pla<nlitfiB  enti- 
tled to  recover  actual  damages.  The  ap- 
pellants do  not  Contend  that  a  municipal 
corporation  is  embraced  within  the  mean- 
ing of  the  first  subdivision  of  article  2SS>9, 
but  contend  that  it  is  a  "person."  wilbin 
the  meaning  of  the  law,  and  Is  therefore 
Included  within  the  second  subdivision  of 
the  statute.  The  statute  In  question  is  as 
follows:  "An  action  for  actual  damages 
on  ground  of  injuries  causing  the  death 
of  any  person  may  be  brought  In  the  fol- 
lowing cases:  When  the  death  of  any 
person  is  L-aused  by  the  wrongful  act  or 
negligence  or  unskillfnlness  or  fault  of 
another."'  This  latter  is  the  language  of 
the  second  subdivision.  By  the  word  "per- 
son," as  used  In  this  statute,  is  evidently 
meant  a  natural  person,  and  not  an  arti- 
ficial person,  such  as  a  corporation.  The 
word  "another"  evidpntly  refers  to  anoth- 
er person,  as  a  class  of  persons  similar  to 
that  whose  death  is  occasioned.  In  con- 
struing this  section  our  supreme  court,  la 
the  case  of  Hendrick  v.  Walton,  69  Tex. 
192,  6  8.  W.  Rep.  749,  in  effect  holds  that 
the  statutes  give  the  remedy  only  aKalnst 
the  person  or  Individual  that  occasions 
the  death,  and  that  the  principal  cannot 
be  held  liable  under  the  statute  when  the 
death  of  a  decedent  Is  occasioned  by  bis 
agent.  This  construction  Is  based  upon 
the  broad  ground  that  the  remedy  is 
granted  solely  against  those  expressly 
held  liable  by  the  terms  of  the  statute,  and 
that  it  will  not  be  held  to  include  others 
not  specially  mentioned;  tbattbe  remedy 


Digitized  by 


Google 


Ky.) 


C»VINGTON  &  L.  TUKNPIKE  BOAD  CO.  a  SANDFOBD. 


1031 


exists  alone  against  the  person  that  oc- 
casioned the  death  by  his  wrong:ful  act. 
It  Is  true  that  the  question  before  us  was 
not  directly  Involved  In  the  case  cited,  but 
it  Is  important  In  Its  bearings  upon  the 
construction  to  be  placed  upon  the  stiit- 
nte.  It  is  further  Important  as  Illustra- 
tive of  the  legislative  intention  to  not  in- 
clude corporations  within  the  meaning  of 
the  term  "person,"  as  mentioned  in  the 
statute;  for  the  corporation  Itself  does  no 
act  that  renders  it  liable,  but  its  llflblllty 
for  actionable  neglixence  rents  upon  the 
acts  or  commission  or  omission  of  its 
aeeuts  and  public  servants  that  are  in- 
trusted with  its  business  atfaira.  It  is  in- 
sisted that  by  force  of  artirle  3140,  Rev 
St.,  the  word  "person"  inclndes  a  corpora- 
tion. The  statute  so  says;  but  the  article 
in  question,  that  undertakes  to  give  the 
leKnl  meaning  to  certain  words,  snys 
that  such  shall  be  the  meaning  unless  a 
dilTerent  meaning  is  apparent  from  the 
context,  if  Tfeglve  to  the  word  a  literal 
meaning,  »s  defined  by  the  law,  and  say 
that  It  means  a  corporation,  this  would 
lead  to  the  result  uf  holding  that  the  phys- 
ical death  of  a  corporation  was  possible, 
and  that  those  who  occasioned  It  should 
suffer  the  penalty  of  the  statute.  Tliis 
would' lead  to  a  palpable  reclucflo  ad  ab- 
sardtim.  The  argument  upon  this  ques- 
tion could  be  extended  indefinitely,  but 
we  are  content  to  say  that  the  words 
"person"  and  "another"  as  used  in  the 
statute,  are  employed  in  their  popular 
sense,  and  mean  an  individual,  and  not 
an  artiflclal  person. 

The  second  conclusion  of  law  found  by 
the  court  Involves  the  application  of  sec- 
tion 26,  art.  16,  of  the  constitution  to  the 
facts  of  this  case.  The  provision  of  the 
constitution  in  question  confers  the 
remedy  for  exemplary  damages  against 
any  person,  corporation,  or  company 
that  may  commit  a  homicide  through 
willful  act  or  omission  or  groHS  negli- 
gence, withoutregard  to  criminal  proceed- 
ings that  may  be  had  in  relation  to  the 
bonclcide.  Appellants  contend  that  this 
provision  of  the  constitution  gives  an  ac- 
tion for  exemplary  damages  independent 
of  those  provisions  of  the  statute  that 
provide  for  the  rei-overy  of  actual  dam- 
ages, and  that  such  exemplary  damages 
are  recoverable,  althouu;!)  no  recovery  Is 
bad  for  actual  damages.  Our  courts 
have  repeatedly  held  that  no  recovery 
can  be  had  for  exemplary  damages  unless 
the  facts  are  such  as  warrant  a  recov- 
ery tor  actual  damages.  We  think  these 
decisions  control  tiie  question  before  us. 
The  purpose  of  this  constitutional  provl- 
sloo  was  simply  to  create  a  remedy  that 
did  not  exist  at  common  law.  The  fact 
that  exemplary  damages  are  recoverable 
by  force  of  this  constitutional  provision 
does  not  place  the  right  upon  a  more  cer- 
tain basis  or  higher  plane  than  exists  in 
those  cases  in  which  such  character  of 
damages  Is  recoverable  at  common  law. 
In  that  class  of  cases  in  which  it  is  per- 
mitted by  common  law  to  recover  exem- 
plary damages  the  remedy  is  as  effective 
and  certain  as  when  the  right  is  granted 
by  the  written  law.  Reasons  upon  which 
these  decisions  referred  to  are  based  will 
apply  aa  well  In  cases  where  the  right  to 


exemplary  damages  Is  dependent  upon  the 
written  law  as  Itdoes  when  the  right  flows 
from  the  common  law,  and  in  all  such 
cases  the  decisions  apply.  We  find  no  er- 
ror in  the  judgment,  and  it  is  afSrmed. 

Kbt,  J.,  did  not  sit  In  this  case. 


RiTZ  «t  at.  V.  CiTr  or  Austin. 

(Court  of  Civil  Appeals  oj  Texas.    Nov.  9, 

1892.) 

Appeal  from  distrlot  coort,  Travis  county; 
WUlinm  M.  Key,  Judge. 

Action  by  Anna  Ritz  and  others  against  the 
i-:t.r  uf  Austin.  Jiidgmcut  sustaining  a  general 
(Ifiunrrer  to  the  petition,  and  dismissing  the  case, 
Ti-om  which  plaintiffs  appeal.    Affirmed. 

.Iiiiin  Unwell,  for  appellants.  Oeo.  Pendexter. 
tor  uppellee. 

FisiiEK.  C.  J.  Appellants,  as  sorvlvinK  wife 
and  children  of  Alfred  Ritz,  deceased,  sued  ap- 

ftcllee  for  damnges  for  injuries  to  Ritz  resuUin^ 
n  his  death.  The  petition  alleges  that  the  inju- 
ries were  inflicted  upon  Ritz  by  the  careless- 
ness and  negligence  of  appellee,  and  that  such 
injuries  resulted  in  death.  The  court  below 
sustained  a  general  demurrer  to  the  petition, 
and  the  case  wp.a  dismissed.  The  principal 
ground  for  sustaining  the  demurrer  is  that 
a  municipal  corporation  is  not  liable  for  dam- 
ages resulting  in  the  death  of  the  deceased. 
This  question  has  been  passed  upon  by  us 
in  the  case  of  Ritz  v.  City  of  Austin,  20  S.  W. 
Rep.  1020,  fthe  rnmp.aiiion  case  tn  this,)  and  we 
there  held  that  the  city  was  not  liable,  and  that 
the  demurrer  was  rightfully  sustained.  We  will 
follow  that  decision,  and  hold  that  there  was  no 
error  in  sustaining  the  demurrer. 
Judgment  below  affirmed. 


ELey,  J.,  did  not  sit  in  this  case. 


Covington  &  L.  Turnpike  Road  Co.  ▼. 

Sandford  et  Hi. 
{Court  of  Appeals  of  Kentiuiku.    3aa.  14,  1898.) 

TtTRNPIKBS  —  ReOULATION  OF  TOLU    BT  LBOISI^- 

TivE  Acts  of  Ixoorporation— Coxstructiok.' 
1.  A  company  was  incorporated  in  1834  to 
construct  a  turnpike  between  certain  points.  In 
1851  the  act  of  incorporation  was  amended  so 
as  to  incorporate  separate  companies  to  control 
different  parts  of  the  road,  "each  company  pos- 
sessing and  retaining  all  the  powers,  rights,  and 
capacities  in  severalty  granted  by  the  act  of 
incorporation"  to  the  original  company.  HM, 
that  neither  of  these  two  later  corporations 
could  avail  itself  of  a  provision  in  the  original 
incoi-poratlon  act  of  1834  exempting  the  turnpike 
company  from  state  regulation  of  its  tolls. 

Z  A  grant  of  franchises  to  a  turnpike  com- 
pany is  subject  to  the  future  exercise  of  right  of 
eminent  domain. 

3.  The  courts  will  not  consider  the  question 
whether  turnpike  t(dls  provided  by  the  legislar 
ture  are  reasonable. 

Appeal  from  chancery  coart,  Kenton 
county. 

"To  be  officially  reported." 

Injunction  by  A.  P.  Sandford  and  others 
against  the  Covington  ft  Lexington  Turn- 
pike' Road  (Company.  From  a  Judgment 
for  plaintiffs, defendant  appeals.  Affirmed. 

(yHara  A  Bryan  and  W.  H.  Mackoy,  for 
appellant.     William  Ooeble,  for  appellees. 

Prtor,  J.  The  legislature  of  1890  passed 
an  act  regulating  the  tolls  on  the  Coving- 
ton &  Lexington  Turnpike  Road  Company 
that  the  company  maintains  waaln  viola- 
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tion  of  Its  contract  witb  tbe  state  by  ttae 
express  terms  of  Its  charter;  and,  further, 
that  t>ie  rate  of  toll  la  such  as  amounts  to 
a  destruction  of  tbe  franchise,  and  is 
equivalent  to  a  taking  of  private  property 
for  public  use  without  rompensation. 
The  original  act  of  Incorporutioo  wan 
passed  in  the  year  1834,  with  the  power  to 
construct  a  tumpilce  from  Covington, 
throu;;li  WilUamstown,  iu  Grant  couaty, 
and  through  Georgetown,  in  thecountyof 
Scott,  and  ending  at  the  city  of  Lexing- 
ton, By  a  section  of  the  act  of  incorporu- 
tion  It  is  provided  "  that  if,  at  the  expira- 
tion of  five  years  after  the  road  has  been 
completed.  It  tihould  appear  that  for  the 
two  years  next  preceding  the  net  annual 
dividends  sliall  have  exceeded  the  averuge 
of  fourteen  per  cent,  per  annum,  then,  and 
In  that  i-Hse,  the  legislature  reserves  to 
itself  the  right,  upon  the  fant  lieing  made 
known,  to  reduce  the  rateH  of  toll  so  that 
itshall  g^lve  that  amount  of  net  dividends, 
and  no  more."  After  this  rond  bad  been 
completed  as  far  as  WilllamHtowD,  In 
Grant  county,  the  legislature.  In  tbe  year 
1839,  authorized  a  separate  board  of  di- 
rectors to  l)e  elected  by  the  stoclch<ilder3 
for  tbe  purpose  of  superintending  the  con- 
Btructiun  of  the  road  from  Willinmstown, 
on  to  Lexington,  at  the  same  time  giving 
the  stocliholders  tbe  power  to  elect  a  sep- 
arate board  for  tbe  part  of  tbe  turnpilce 
that  had  been  constructed  between  Cov- 
ington and  WilUamstown.  In  the  year 
1851  the  act  of  incorporation  was  amended 
so  as  to  incorporate  the  two  divlnlons  of 
the  road  into  two  separate  and  independ- 
ent corporations.  The  one  corporation  of 
that  part  uf  the  rond  north  of  Wlillama- 
town,  between  thut  place  and  Covington, 
was  styled  the  Covington  &  Lexington 
Turnpike  Ituad  Company,  and  the  corpo- 
ration controlling  the  road  soutli  of  Wil- 
Uamstown, and  between  that  place  and 
Georgetown,  was  styled  the  Georgetown 
&  Dry  Ridge  Turnpike  Road  Company. 
Eiacb  company  bad  tiie  exclusive  control 
of  Its  road,  and  the  one  was  in  no  wise 
responsible  for  tbe  acts  and  doings  of  the 
other;  "each  to  elect  its  own  prosidi-nt 
and  directors,  to  declareits  owndivlrtends, 
and  pay  the  same  to  its  own  stockbolilers, 
each  company  possPHsing  and  retaining 
all  the  powers,  rights,  and  capacities  in 
severalty  granted  by  the  act  of  incorpora- 
tion and  tbe  amendments  thereto  to  the 
original  company,  and  subject  to  all  the 
restrictions  to  which  said  company  is  sub- 
ject, and  neither  company  shall  be  liable 
for  the  debts  and  contracts  of  the  other. " 
In  the  year  18G5  the  legislature  amended 
the aet incorporating  theCovington& Lex- 
ington Turnpike  Road  Company  by  redu- 
cing the  rates  of  toll,  or  regulating  them 
In  a  different  manner  from  that  provided 
by  the  original  act,  passed  In  1834,  thereby 
assuming  tbe  riglit  to  fix  the  tolls  on  the 
road,  ns  if  no  contract  bad  been  made 
by  the  terms  of  the  original  grant.  This 
amendment  was  accepted  by  the  corpora- 
tion, and  it  has,  so  far  as  this  record 
shows,  conformed  to  Its  provisions.  If 
the  original  act  of  incorporati<<n  created 
a  contract  between  the  state  and  the  turn- 
pike company,  it  Is  contended  by  the  ap- 
pellees  that   the  act  of  1851,  creating  two 


distinct  corporations  oot  ot  one,  and 
making  tbera  In  every  respect  independent 
uf  each  utlier,  subjected  both  to  legixlative 
control  In  regard  to  tolls,  while  the  appel- 
lant maintains  that  the  provisions  of  the 
act  creating  tbe  two  corporations,  witb 
"each  possessing  and  retaining  aU  tbe 
rights,  powers,  and  capacities  of  the  orig- 
inal corporation,"  carried  with  It  the  con- 
tract, by  which  a  net  profit  of  11  per  cent, 
was  allowed  the  company  before  any  leg- 
islative interference  could  be  had.  If.  prior 
to  the  act  of  IS.OG,  now  embodie<l  In  tlie 
General  Statutes,  a  provision  was  Inserted 
in  a  charter  by  which  a  corporation  wan 
Invested  with  the  power  to  fix  its  own 
cost  of  transportation  tn  a  limit  desig- 
nated, then  there  might  be  some  reason 
for  sustaining  tlie  exemptions.  This  wan, 
in  effect,  decided  by  thesupremecourt  in  the 
case  of  Railroad,  etc.,  Co.  ▼.  Smith,  report- 
ed in  128  U.  S.  174,  9  Sup.  Ct.  Rep.  47,  but 
then,  as  was  said  in  the  case  cited,  "  the 
exemption  must  appear  by  such  clear  and 
unmiBtukuble  language  that  it  caunut  be 
reasonably  construed  consistently  with 
the  reservation  of  power  liy  tiie  state." 
In  the  case  of  Rvansville,  U.  &  N.  R.  Co.  v. 
Com.,  reported  in  9  Butib.  438,  the  act  of 
the  leg'slaiure  provided  "that  the  fran- 
chises and  rights  of  the  Henderson  & 
Nashville  Railroad  Company,  purchased 
by  the  Bvansvilie,  Henderson  &  Nashville 
Railroad  Company,  are  hereby  granted  to 
the  Evansville,  Henderson  &  Nasliviile 
Railroad  Company."  There  was  an  ex- 
emption from  taxation  in  the  road  or  cor- 
poration sold  and  transferred  to  the  pur- 
chaser, tlie  Evansville  Railroad  Company, 
and  tiie  question  presented  in  that  case 
was,  did  the  pnrciiaser,  by  reason  of  its 
purchase  ot  tbe  franchise  and  rights  of  the 
old  company,  become  entitled  to  exemp- 
tion from  taxation?  This  court  held  not, 
and  said,  "We  cannot  give  to  this  lan- 
guage the  comprehensive  meaning  or  con- 
struction contended  for  by  the  appellant," 
and  denied  tbe  relief.  The  privilege  of  op- 
erating the  road  witb  all  the  rights  per- 
taining to  such  a  franchise,  to  enable  its 
successful  operation,  would  pass  to  the 
purchaser,  but  the  exemption  from  taxa- 
tion is  not  such  a  right,  and  must  be  re- 
garded as  applying  alune  to  tbe  corpora- 
tion in  whose  behalf  tbe  exemption  is 
made,  and  not  to  a  purchaser,  unless,  by 
an  expr>>ss  provision  of  tbe  grant,  the  ex- 
emption follows.  In  this  case  the  liability 
and  duties  owing  the  state  and  the  public 
by  the  one  corporation  had  been  severed 
by  the  act  of  ISOO,  and  by  the  act  uf  1851 
two  new  corporations  were  created,  witl» 
the  rights  and  powers  of  the  one  entirely 
distinct  from  the  other,  and  no  means  ot 
ascertaining  what  percent,  the  old  corpo- 
ration would  have  made  upon  its  stoclt. 
In  fact  tbe  old  corporation  was  extinct; 
and  to  hold  that  the  new  corporations 
were  exempt  from  legislative  interference 
would  be  to  restrain  the  exercise  of  legis- 
lative power  by  implication,  when  a  rea- 
sonable construction  of  tbe  new  grants 
must  lead  to  a  different  conclusion.  In 
tbe  case  ot  State  v.  Maine  Cent.  R.  Co.,  6& 
Me.  488,  certain  railroad  compauies  had 
provisions  in  their  charters  to  the  effect 
"tbat  whenever  the  net  annual  incume  ot 
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tbe  company,  amoantinir  to  ten  percent, 
upon  the  cent  ot  tbe  road  and  Ita  append- 
ages and  expenseH,  exceeded  ten  per  cent., 
one  moiety  of  tbe  snm  ezceedinK  ten  per 
cent.  Bhould  be  paid  Into  the  treasury, 
and  that  no  other  tax  should  ever  be  lev- 
ied or  aaseased  on  the  corporation,  or  any 
of  its  privileges  or  francblee<i.  Afterwards 
these  rorpuratlons  were  couHoUdated  by 
an  agreement  of  the  stockholdwrs,  the  act 
of  consolidation  providing  that  tbe  one 
corporation  Into  which  all  had  been 
roerKed  should  have  all  the  powers,  prlvl- 
leRes  and  Immunities  possessed  by  each 
corporation  entering  Into  tbe  consolida- 
tion agreement, etc.  This  exemption  from 
taxation  found  In  tbe  charter  of  eacb  cor- 
poration was  claimed  to  constitute  a  part 
of  the  charter  of  the  one  corporation  by 
reason  of  tbe  reservation  of  the  powers, 
privileges,  and  Immunities  originally  be- 
longing to  the  corporations  before  the 
consolidation.  The  supreme  court  held 
that  the  dlstluctcorporateexlstence  of  the 
several  companies  having  ceased,  the  con- 
ditions upon  whicb  the  limitation  of  taxa- 
tion was  preacribeC  ceased  with  tbem,and 
tbe  state  was  under  no  obligation  to  ac- 
cept a  substituted  pprformance  by  other 
parties.  So,  In  tbe  case  before  us,  the  one 
corporation,  Its  road  extending  from  Cov- 
ington to  Lexington,  was  liable  to  per- 
form the  duties  Imposed  by  the  act;  and 
when  there  was  a  severance  of  the  cor^>- 
rate  property  by  the  act  of  the  stockhold- 
ers, and  the  duties  and  liabilities  of  tbeona 
corporation  made  to  devolve  on  two  cor- 
porations, tbe  one  distinct  from  tbe  other, 
the  state  was  no  longer  under  any  obliga- 
tion to  withhold  the  exercise  of  legislative 
power  in  the  regulation  of  tolls.  In  the  ab- 
sence of  an  express  provision  In  the  char- 
ter of  each  corporation  recognizing  Its  ob- 
ligation to  abide  by  the  Immunities  grant- 
ed i>y  the  original  act  of  incorporation  In 
the  year  1834.  Nor  ought  this  court,  in  tbe 
absence  of  express  enactment,  after  the 
lapse  of  more  than  half  a  century,  with 
legislation  not  only  severing  the  old  cor- 
poration, but  regulating  tbe  rate  of  toll 
on  these  roads,  bold  that  this  immunity 
from  legislative  interference  was  a  perpet- 
ual right  in  the  nature  of  »  contract,  that 
could  not  be  disturbed.  The  stockliolders 
have  consented,  and  asked  an  en  tli-e  change 
of  the  original  grant,  and  submitted  to 
legislation  regulating  their  tolls,  eviden- 
cing that  with  their  own  contention  the 
immunities  In  the  act  of  1834  were  not 
regarded  as  forming  a  part  of  tbe  corpo- 
rate grants  subsequently  made.  Besides, 
the  appellant,  as  this  record  shows,  has 
sold  30  miles  of  its  turnpike  to  the  Cincin- 
nati iSouthern  Kail  way  for  $1,000,000,  and 
that  sum  lias  been  distributed  to  its 
stockholders.  It  is  tlierelore  no  longer  in 
a  condition  to  comply  with  its  contract,  if 
any  existed;  and  it  would  be  unjust  to 
require  tbe  stut<>  to  look  to  a  small  part 
of  the  road,  or  Its  profits,  upon  which  to 
have  Its  right  to  reduce  tbe  toil  as  pro- 
vided by  tbe  act  of  1>*34. 

It  If  contended  that  the  appellant  was 
compelled  to  sell  30  miles  of  Its  turnpike  to 
the  Southern  Railroad  because  the  state 
bad  given  tbe  railroad  company  the  pow- 
er to  condemn  turnpike  roads  lo  order  to 


build  its  railway.  Tbe  grant,  Itke  all 
otbers,  was  subject  to  this  right  of  emi- 
nent domain,  and  tbe  parties  must  he  pre- 
sumed to  have  contracted  with  reference- 
to  its  exercise;  and  it  is  therefore  no  de- 
fense to  say  that  the  state  has  deprived 
the  appellant  from  complying  with  Its 
contract,  for  the  reason  that  Its  property 
was  condemned  for  railroad  purposes.  It 
is  further  contended  that  the  act  of  the 
legislature  reducing  the  tolls  places  the 
corporation  In  such  a  condition  as  to  pro- 
vent  any  Income  whatever  exceeding  tbe 
actual  expenses,  and  that  It  Is  equivalent 
to  taking  private  property  for  public  use 
without  compensation.  What  the  profits 
of  tlin  road  were  in  the  year  1890,  or  for 
the  two  or  three  years  preceding,  is  not 
alleged,  or,  if  It  was,  when  tbe  stock,  or 
much  of  it,  was  repaid  by  the  sale  ot  tbe  30 
miles  of  this  road,  it  Is  proper  to  reduce 
the  stock  to  the  extent  It  has  been  repaid 
when  applying  the  dividend  ;  and,  under 
the  facts  admitted  by  tho  pleadings,  tbl» 
court  Is  not  disposed  to  adjudge  that  the 
rights  of  tbe  corporation  have  been  violat- 
ed, within  the  meaning  ot  that  provision 
ot  tbe  constitution  prohibiting  tbe  takisg 
of  private  property  for  public  use  witbout 
first  making  compensation.  While  tbe 
legislature  of  the  state  bas  no  power  ta 
compel  the  appellant  to  open  Its  road  tor 
all  travel  free  of  (*harRe,  or  do  that  whicb 
amounts  to  spoliation,  or  an  entire  de- 
struction of  this  right  of  property,  we  are 
not  disposed,  on  this  appeal,  to  adjudge 
that  such  is  tbe  result  ot  the  act  of  189(1, 
reducing  thelrtolls.  The  question  of  what 
charges  are  reasonable  is  one  under  legis- 
lative control  In  a  case  like  this.  There  fai 
nothing  in  the  amended  charter  creatlUK 
a  contract, or  by  which  tbe  legislature  has- 
surrendered  the  exercise  of  this  power, 
and  when  It  comes  to  the  question  as  to 
what  Is  or  is  not  a  reasonable  toll,  it  i» 
one  that  belongs  to  the  legislatare,  and 
not  to  tbe  Judicial  branch  of  the  govern- 
ment. If  tbe  courts  of  the  state  should 
enter  into  an  investigation  as  to  what, 
were  reasonable  and  wliat  unrensionnble 
charges,  there  would  be  no  end  to  litiga- 
tion; and,  when  Hubmitted  as  a  question 
of  fact  to  either  judge  or  jury,  their  views 
would  doubtless  differ  upon  tbe  facts  of 
each  cnae  ns  presented,  evidencing  at  once 
the  neceHsity  of  conilniug  the  exercise  of 
such  a  power  to  that  branch  of  the  gov- 
ernment giving  existence  to  the  corpora- 
tion Itself.  A  turnpike  road,  leading  into 
and  connected  with  a  populous  city  like 
that  of  the  city  of  Covington,  could  afford 
to  charge  less  toll,  by  reason  of  tbe  im- 
mense travel  upon  it,  than  turnpikes  in 
thinly  settled  portions  of  tbe  county  or 
state;  and  hence,  onder  former  constitu- 
tlouH,  the  legislature  has  seen  proper  to 
regulate  tiie  toils  as  the  turnpike  road 
may  happen  to  Y>e  located. 

The  case  of  Munn  v.  Illinois,  reported  In 
94  U.  S.  113,  determines  the  question  as  to 
tbe  exercise  of  this  power  In  regard  to 
tolls  and  charges  where  private  property 
becomea  devoted  to  public  use.  We  do- 
not  understand,  as  counsel  for  tbe  appel- 
lant contends,  that  the  supreme  court,  la 
the  case  of  Chicago,  M.  &  «t.  P.  Ry.  Co. 
T.  Minnesota,  reported  in  134  D.  S.  418, 10 
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Sop.  Ct.  Rep.  462,  baa  overraled  the  r.aae 
ol  Mann  t.  Illinois,  tor  in  that  case  tbe 
power  to  determine  what  were  reasonable 
rates  had  been  conferred  by  the  legislature 
on  a  comnilssioner,  and,  while  settllntr, 
they  refused  to  hear  proof  as  to  what  was 
«  reajBonable  charge  for  transportation  on 
the  railway,  and  the  court.  In  effect,  held 
that  It  then  became  tbe  subject  of  judicial 
inquiry;  and,  ns  was  said  by  tbe  supreme 
court  of  MicbiKan  in  reviewing;  that  case, 
as  well  as  the  case  of  Mnnn  v.  lllluois, 
there  Is  a  manifest  difference  in  tbe  legisla- 
ture prescribing  the  rate  of  toll  and  con- 
ferring the  power  ou  some  one  else.  Well- 
man  V.  Railway  Co.,  83  Mich.  nO-',  47  N.  W. 
Rep.  48».  lu  the  case  cited  from  the  Mich- 
igan court  the  legislature  of  that  state 
anipnded  tbe  railroad  la  win  regard  to  tbe 
reasonable  charge  for  the  transportation 
of  passengers  and  freight,  and  it  was  eon- 
tended  that  thechnrges  were  not  reasona- 
ble as  fixed  by  tbe  amendment,  and  tbe 
court  said  In  relation  to  the  Minnesota 
case:  "It  rested,  not  on  the  right  of  the 
legisltiture  to  declare  what  Is  a  reasonable 
maximum  rate,  but  upon  Its  right  to  au- 
thorize a  commission  to  do  so."  Such 
legislation  opened  the  door  to  an  investi- 
gation before  the  commission  of  what 
was  a  reasonable  charge,  and  therefore 
there  was  no  reason  for  excluding  tbe  rail- 
road company  from  a  hearing  on  that 
question;  and  the  supreme  court  in  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  V.  Minnesota,  In 
determining  that  the  right  to  create  did 
not  imply  tbe  power  to  destroy, could  not 
have  Intended  to  say  that  the  courts,  and 
not  tbe  legislature,  had  the  power  to  say 
what  charges  were  reasonable  and  what 
not,  for,  if  such  is  the  rule,  then  the  courts 
are  fixing  tbe  rates,  and  not  tbe  lawmak- 
ing power.  Nor  was  tbe  case  of  Muun  v. 
Illinois  overruled  by  the  decision  In  the 
case  from  Minnesota.  In  Budd  v.  People, 
12  Sup.  Ct.  Rep.  468,  (recently  decided,)  tbe 
supreme  court,  through  Mr.  Justice 
Blatchfokd,  said, '' We  must  regard  the 
principle  maintained  In  Munn  v.  Illinois 
as  firmly  established;"  a"d  In  referring  to 
tbe  case  of  Dow  v.  Beldelroan,  in  125  U  8. 
680,  8  Sap.  Ct.  Rep.  1028,  says  that  was  a 
very  different  case  from  Munn  v  Illinois, 
or  Budd  v.  People,  as  In  the  last  two  cases 
tbe  legislature  had  fixed  tbe  rates,  and 
the  ease  In  tbe  Minnesota  court  involved 
tbe  question  of  tbe  refusal  of  a  statecourt, 
where  no  rates  had  been  fixed  by  the  legis- 
lature, to  hear  proof  as  to  whether  the 
charges  wereor  not  reasonable  as-fixed  by 
a  commission  empowered  to  fix  rates; 
and  in  Budd  v.  People,  it  is  also  said  tbe 
opinion  in  tbe  Minnesota  case" had  no  ref- 
erence to  a  case  where  the  rates  had  been 
prescribed  directly  by  tbe  legislature." 
We  understand  the  rule  to  be  that,  where 
there  is  no  legislation  on  the  subject  of 
charges,  and  no  regulation  of  tolls,  then 
the  question  as  to  what  are  reasonable 
tolls  maybe  made  the  subject  of  judicial 
investigation:  but,  where  the  state  has 
fixed  tbe  maximum  charges  to  be  made, 
the  courts  have  nothing  to  do  with  the 
question,  unless  tbe  lawmaking  power 
should  attempt  to  compel  thecorporation 
to  use  Its  property  for  tbe  public  benefit 
witboot  compensation.    Tbe  court  said 


In  Bodd  V.  People:  "In  the  case  before  as 
the  records  do  not  show  that  the  charges 
fixed  by  the  statute  are  unreasonable,  or 
that  property  bas  been  taken  without  due 
process  of  law,  or  that  there  has  been  any 
denial  of  the  equal  protection  of  tbe  laws, 
even  It,  under  any  circumstances,  we  could 
determine  that  the  maximum  rate  fixed 
Dy  the  legislature  was  unreasonable."  It 
is  again  insisted  by  appellant  that  tbe  act 
of  18C5,  reducing  and  prescribing  tbe  tolls 
that  appellant  could  charge,  created  a 
contract  between  tlie  state  and  the  appel- 
lant that  nolpgislatlun  can  affect;  and  tbe 
case  of  Hamilton  v.  Keltb,  reported  in 
5  Bush,  458,  is  referred  to  as  sustaining 
this  contention.  A  complete  answer  to 
this  Is  the  statute  In  force  when  the  tolls 
were  fixed  in  the  year  1865,  reserving  on 
the  part  of  the  legislature  the  right  to  al- 
ter, modif.v,  or  repeal  tbe  act;  nor  do  we 
understand  that  the  mere  prescribing  of 
tolls  amounts  to  a  contract  between  the 
state  and  the  corporation  depriving  tbe 
state  of  all  power  to  regulate  them  in  tbe 
future,  and,  if  Hamilton  v.  Keith  is  to  be 
so  construed,  it  Is  at  variance  with  tbe 
now  well-settled  doctrine  on  the  subject. 
Mr.  Justice  FiKi.n,  speaking  for  tbe 
court,in  Railroad, etc.,  Co.  v.  Smith, 128  U. 
S.  174,  9  Sup.  Ct.  Rep.  47,  aln-ady  referred 
to,  said:  "A  contract  embodied  In  tbe 
provisions  of  a  charter,  or  necessarily  Im- 
pIKd  by  them, Is  within  the  constitutional 
clause  prohibiting  legislation  Impairing 
the  obligation  of  contracts.  If  the  clause 
In  this  way  provides  that  tbe  charges 
which  thecompany  may  mnke  fur  Us  serv- 
ices In  the  transportation  of  persons  and 
proiierty  shall  be  subject  to  its  own  con- 
trol up  to  the  limit  designated,  exemption 
from  legislative  Interference  within  that 
limit  will  be  maintained,  but  to  effect  this 
result  tbe  exemption  must  appear  by  clear 
and  nnmlstakable  language  that  it  can- 
not be  reasonably  construed  cimsistontly 
with  the  reserved  power  by  the  state." 
In  the  case  cited,  the  charter,  as  originally 
granted,  fixed  the  charges  for  the  trans 
portation  of  freight  and  passengers,  and 
tbe  leglRlature  subsequently,  through  a 
commission,  prescribed  n  lower  rate  of 
tolls;  aud  both  the  supreme  court  of 
(Georgia  and  the  supreme  court  of  the 
United  States  held  that  the  provision  In 
tbe  charter,  as  orlginnliy  contained,  did 
not  amount  to  a  contract,  within  the 
meaning  of  that  clause  of  tbe  federal  con- 
stitution prohibiting  the  Impairment  of 
contracts.  In  the  case  of  Pelk  v.  Railway 
Co.,  reported  In  94  U  S.  164,  where  the 
state,  by  Its  constltntlon,  reserved  tbe 
right  to  change  or  modify  its  grants  of 
franchises,  etc.,  tbe  state  had  empowered 
the  railroad  company  to  make  sach 
charges  as  It  might  deem  reasonable,  and 
alter  this  tbe  state,  through  a  commis- 
sion, flxed  the  rates  of  tolls,  and,  tbe  rail- 
road company  claiming  that  the  clause  of 
the  original  charter  conferring  this  power 
on  the  company  was  a  contract  between 
it  and  the  state  that  could  not  be  violat- 
ed, the  supreme  court  held  that  tbe  state, 
under  this  reserved  power,  could  not  only 
modify  the  provision  of  the  charter,  bat 
could  repeal  tbe  entire  act  of  incorpora- 
tion.   It  therefore  follows  tbat  tbe  mere 
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fact  of  the  legislature  having  prescribed 
certain  rates  of  toll  by  the  act  of  1865  did 
not  create  sach  a  contract  as  comes  with- 
in the  meaning  of  section  10  of  article  1  of 
the  federal  constitution,  and  the  act  of 
May,  1890,  rednclng  the  tolls  on  appel- 
lant's road,  was  a  l(tgltimate  exercise  of 
the  reserved  power  to  change,  alter,  or 
even  repeal  the  act  of  incorporation.  In 
our  opinion,  therefore,  the  demurrer  to 
appellant's  answer  was  properly  sus- 
tained, and  the  judgment  perpetuating  the 
injanction  is  affirmed, 


MDLLIN8  T.  COHMONWBALTB. 

(Court  of  AppecO*  ef  KenhtOty.    Jan.  B,  1898.) 

BUBOLIBT— BbB^KIXO  WITHOUT   KNTBBINa  —  ETI- 
DEltCE. 

1.  Under  Gen.  St.  c.  29,  art.  6,  I  4,  provid- 
ing  that,  if  any  person  shall  feloniously  break  a 
warehouse  "witn  Intent  to  steal,"  he  shall  be 
punished,  etc.,  a  person  may  be  tried  and  con- 
victed of  breaking  a  smokehouse  with  the  inten- 
tion of  itealing  meat  therefrom,  and  of  actually 
stealinK  the  same,  though  the  evidence  shows 
only  a  breaking  with  intent  to  steal. 

2.  The  confession  of  defendant,  corroborated 
by  proof,  that  the  offense  had  been  committed. 
Is  sufficient  to  authorize  a  conviction. 

Appeal  fi^m  circuit  court,  Lincoln  coun- 
ty 

"Not  to  be  oflactally  reported." 

Oreen  Mullins  was  convicted  of  breaking 
a  building  with  intent  to  steal  therefrom, 
and  appeals.    Affirmed. 

R.  C  Warren,  for  appellant.  W.  J.  Heo- 
driek,  tor  the  Common  wealth. 

6r.*)nrtt,  C.  J.  The  appellant  was  tried 
and  convicted  of  the  crime  of  breaking  a 
smokehouse  belonging  to  James  L,  Yan- 
tis  with  the  intention  of  stealing  meat 
therefrom,  and  of  actually  stealing  the 
same.  Two  other  persons  were  indicted 
with  the  appellant,  but  only  be  has  been 
tried.  There  is  no  pvidence  that  any  meat 
was  actually  ntolen.  The  evidence  au- 
thorized the  jury  to  believe  that  the  appel- 
lant and  others  went  to  Yantis'  smoke- 
bouse  for  the  purpose  of  stealing  meat, 
and  some  of  them  broke  it  open  for  that 
purpose,  the  iippellunt  aiding  and  abet- 
ting by  standing  watch  at  a  convenient 
distance  to  give  assistance.  The  court  in- 
structed the  jury,  in  substance,  that  they 
should  tind  the  appellant  guilty  If,  under 
the  circumstances  Indicated,  the  smoke- 
house was  feloniously  broken  with  the  In- 
tention of  stealing  meat  thercrrom.  By 
the  instruction  no  en  try  Is  made  necessary 
to  complete  the  offense.  Section  4,  art.  6, 
c.  2d,  Gen.  St.,  says  that  if  any  perpon 
shall  feloniously  break  a  warehouse,  etc., 
"with  intent  to  steal,"  etc.,  he  shall  be 
punished  by  confinement  In  the  peniten- 
tlurj',  etc.  AU  that  is  necessary  to  be  done 
to  complete  the  offense,  under  said  stat- 
utes, is  that  the  hoose  be  feloniously  bro- 
ken with  intent  to  steal.  It  whs  evidently 
the  purpose  to  make  that  a  felony  which 
was  at  common  law  only  a  trespass. 
The  appellant  was  also  charged  with  hav- 
ing stolen  themeat,  bnt  he  is  charged  with 
that  offense  as  a  distinct  and  additional 
act.    In  our  opinion,  the  statute  supra  al- 


lows botb  to  be  charged  as  distinct  acts, 
and  a  conviction  of  felonious  breaking 
with  intent  to  steal,  upon  proof  of  that 
fact  alone.  The  evidence  as  to  the  appel- 
lant's confession  was  competent,  and  it  Is 
sufficiently  corroborated  by  proof  of  the 
olTense  having  been  committed,  etc.,  to  au- 
thorize a  conviction. 
The  Judgment  la  affirmed. 


Herd  v.  Cist  et  al. 
{Court  ofAppecHs  ofKentwsky.    Jtsa.  B,  1898.) 

nONBBSIDBMT  FaBTIEB— WABNIKa  — APPOINTI»MT 

OF  Attobnet— Validitt 

1.  Where,  in  an  action  to  foreclose  a  trust 
deed  against  nonresidents  and  their  grantee,  it 
appears  that  the  nonresident  defendants  were 
warned  to  appear  at  a  term  of  the  court  begin- 
ning less  than  00  days  from  the  entry  of  the 
wamingorder,  a  judgment  of  foreclosure  Is  void. 

2.  The  warning  order  being  void  in  such 
case,  the  appearance  of  defendants  by  an  attor- 
ney, under  ue  app<^tment  of  the  court,  is  also 
void. 

On  rehearing.  For  decision  on  appeal, 
see  12  S.  W.  Rep.  466. 

W.  P.  n.  Bush,  John  L.  Scott,  and  J.  M, 
Beuttjr,  for  appellant.  D,  W.  Llaclsey,  for 
appellees. 

Prvor,  J.  In  this  case  a  reargumsnt 
was  ordered,  and  questions  made  on  the 
last  hearing  necessitate  the  withdrawal 
of  the  opinion  of  affirmance,  and  a  re- 
versal of  the  jndirraent.  The  land  of  tbe 
appellant,  Mrs.  Herd,  was  sold  to  satisfy 
a  Hen  asserted  on  the  land  by  the  appellees 
against  the  parties  from  whom  siie  de- 
rived title.  Their  original  vendors  were 
nonresIdeDts,  and  were  warned  to  appear 
at  a  term  of  the  court  beginning  less  than 
60  days  from  the  entry  of  the  warning  or- 
der. They  owed  this  debt  to  the  appellees, 
and  Mrs.  Herd's  land  was  being  sold  to 
satisfy  that  d<;bt  because  of  the  alleged 
lien  upon  It  asserted  by  Huntingdon,  the 
assignor  of  Cist.  It  was  therefore  not 
only  proper,  but  necessory,  to  have  the 
nonresidents  before  the  court.  The  warn- 
ing order  being  void,  the  appearance  by 
an  attorney,  under  the  appointment  of 
the  court,  was  also  void,  and  the  efiect  of 
the  proceeding  was  to  render  a  judgment 
against  tlie  nonresidents  for  a  debt  al- 
leged to  be  a  lieu  on  the  land,  when  they 
were  not  In  court  either  by  actual  or  con- 
Btructlre  service.  It  Is  true  the  nonresi- 
dents are  not  appealing,  and  Mrs.  Herd 
only  Is  complaining  of  the  judgment.  This 
she  has  the  right  to  do,  because  the  debt, 
as  against  the  nonresidents,  could  not  be 
asserted,  and  Judgment  obtained,  with- 
out giving  them  a  hearing,  and  tbe  land 
of  the  appellant  sold  to  satisfy  it.  This 
point  was  not  raised  when  the  case  was 
orlKinally  decided,  and  It  Is  not  to  be  ex- 
pected, where  parties  lltlgunt  are  In  this 
court,  represented  by  counsel,  that  the  rec- 
ord will  he  examined  with  the  view  of  as- 
certaining whether  process  was  or  not 
served  lo  tbe  court  below ;  and,  while  the 
case  was  not  in  a  condition  to  try,  in  so 
far  as  the  appellant  was  concerned,  when 
submitted  below,  still,  if  the  parties  had 
been     before    tbe     court,    an  affirmance 
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would  have  resulted.  It  must  be  nnder- 
atuoil,  however,  that  the  opinion  orig- 
inally rendered  Ih  now  out  of  the  case, 
and  on  its  return  the  parties  maj^  be  al- 
lowed to  amend  their  pieadinKf<.  and  take 
proof  as  if  the  case  had  never  been  heard  ; 
the  nonresident  defendants  being  first 
brought  before  the  court.  ReverHed  and 
remanded,  for  proceedings coaBUtent  with 
this  opinion. 


Brown  t  Readt. 

(Court  of  Appeals  of  Kentuchy.    Jan.  7,  1803.) 

Action  ox  Notb— Plba  op  Non  kst  Pactum^ 
Reply. 

1.  The  petition  on  a  note,  bond,  or  other 
Dice  Insiniment  uinst  aver,  in  substunce.  its  exe- 
cution and  delivery;  and  n  plea  theTeto  of  non 
est  fnctuiu  coinpiotca  the  isHiie,  auil  no  reply  is 
nopeBsary.  Trustees  v.  Fleming,  10  liusU,  234, 
■listiiijcuisbed. 

2.  Where,  in  such  case,  a  plea  of  no  consid- 
eration is  made,  it  is  nut  necessarily  a  denial  of 
Rtiy  allceation  in  the  petition,  and  is  new  mat- 
ter, which,  if  not  replied  to,  must  be  taken  as 
true. 

3.  Where  such  petition  alleged  that  the 
writinK  sued  on  was  executed  "as  the  consider- 
ation for  a  lot  of  land  to  be  conveyed  by  said" 
A.,  the  payee  therein,  "to  said  B.,  [defendant,] 
upon  the  payment  of  said  debt,"  it  was  bad,  for 
a  failure  to  allege  that  A.  had  performed  his 
covenant  to  convey,  or  that  be  or  bis  represent- 
atives were  able,  ready,  or  willins  to  perform. 
Calvin  v.  Duncan,  12  Bush,  101.  followed. 

Appeal  from  circuit  court,.  Fayette 
eoonty. 

"To  b»  ofHcfally  reported." 

Action  by  John  Ready  against  Andrew 
Brown.  Judgnnent  tor  plaintiff.  Defend- 
ant appeals.    Reversed. 

Z.  Gibbons,  for  aT>pellant.  Parker  Jt 
WarOetd,  for  appellee. 

Hazkurioq,  J.  The  petition  on  a  note, 
bond,  or  other  like  instrument, must  aver. 
In  substance,  its  execution  and  deliver.v; 
and  therefore  a  plea  thereto  of  son  vat 
factiiin  completes  the  iHsue.  and  no  reply  is 
necessary.  In  the  case  of  Trustees  v.  Flem- 
ing, 10  Bush,  234,  relied  on  by  the  appeilnnt 
as  showing  that.  In  default  of  a  reply  to 
this  plea,  judgment  should  huvebeen  ren- 
dered in  bis  behalf  In  this  case.  It  was  held 
that  "the  plea  of  uoo  eat  fiietum  is  an  af- 
firmative plea,  and  ctinnot  be  made  in 
merely  negative  language. "  And,  being uf- 
flrmatively  made  by  him  in  his  answer  In 
this  action.  It  is  insisted  by  appellant  that 
such  affirmative  matter  should  have  been 
taken  as  true;  It  not  being  traversed  b.v  a 
reply.  The  case  relied  on,  however.  Is  one 
in  which  an  executor  merely  denied  "knowl- 
edge sufficient  to  form  a  belief  as  to  wheth- 
er or  not"  bis  testate  had  executed  and 
delivered  the  writing  sued  on;  and  It  was 
this  form  of  the  plea  that  was  denounced 
by  the  court.  Where,  however,  the  plea 
of  no  consideration  is  made,  there  is  not 
necessarily  a  denial  of  a  single  allegation 
of  the  petition;  and  this  defense  must  l>e 
regarded  as  Interposing  new  and  material 
matter,  which,  U  not  replied  to,  must  be 
taken  as  true,  and  if  so  taken  In  this  case 
the  Jadgraent  should  have  been  for  the 
defendant,  and  not  for  the  plaintiff. 
Evans  v.  Stone,  80  Ky.  7ti. 


It  la  contended,  however,  that  the  peti-  • 
tion  in  this  case  disclosed  the  considera- 
tion of  the  wilting  sued  on  tu  have  been 
"for  a  lot  of  land,  and  that  the  denial  of 
this  In  the  answer  completed  the  Issue, 
and  hence  no  reply  whs  necessary ;  but  the 
plen  of  nocoubideratlon.asmadeby  tbean- 
Hwer,  does  not  stop  at  a  denial  merely  of 
this  alleged  consideration,  but  dlHtlnrtly 
and  alfirmatirely,  and  in  a  separate  para- 
graph from  that  In  which  this  particular 
consideration  is  impeached,  the  writing 
sued  on  is  averred  to  be  **  without  any 
consideration."  We  conclude,  therefore, 
that  to  the  plea  of  nor;  fst  fnctuiu  no  re- 
ply wan  necessary,  but  the  plea  of  no  con- 
sideration Hhculd  have  been  responded  to, 
or  taken  as  true. 

Further, it  is  alleged  in  the  petition  that 
the  writing  sued  on  was  executed  "as  the 
consideration  for  a  lot  of  land  to  be  con- 
veyed by  said  Adams,"  the  payee  therein, 
"tosaid  Brown,  upon  the  payment  or  xaid 
debt;"  utid  it  Is  nowhere  alleged  that 
Adams  hud  performed  his  covenant  to  con- 
vey, or  that  hU  heirs  or  devisees,  or  per- 
sons In  whomthe  title  was  vested  nt  theln- 
Btltutlonnf  this  action,  were  able,  ready,  or 
willing  to  convey  The  covenauts  of  the 
contracting  parties  were  mutual;  the  one 
to  convey,  the  other  to  pay.  "it  has  been 
repeatedly  hold,"  said  this  court  In  Calvin 
V.Duncan,  12  Bush,  101,"  that  a  party  seek- 
ing to  enforce  a  vendor's  Hen  for  unpaid 
purchase  money  f'jr  land  must  vet  forth 
substantially  the  terms  of  the  agreement, 
the  character  of  the  title  to  be  made,  and 
that  he  Is  both  able  and  willing  to  convey 
title  according  to  the  terms  of  the  contract 
of  sale."  See, also,  Williams  v.  Abrahams, 
3  Bush,  186,  and  Phillips  v.  Breck's  Bx'r, 
79  Ky.465.  In  this  caselt  appears  that  the 
nonresident  real  representatives  of  Adam» 
have  been  properly  warned;  but  the 
daughter,  Kate  Milward,  and  her  hus- 
band do  not  seem  to  have  been  before  the 
court  by  service  of  process  or  otherwise. 
Clearly,  they  are  necessary  parties.  It  i» 
not  proper  that  we  express  any  opinion 
on  the  issue  raised  by  the  plea  of  res  ad- 
JuOicatii;  but  for  the  reasons  Indicated 
the  Judgment  below  is  reversed,  and  cause- 
remanded  for  further  proper  proceedings. 


Tii.LMAN  V  Otter. 

(Court  of  Appeals  of  Kentucky.    Jan.  7, 189S.) 

UrriciKS— Fkocesdinos  to  Oust— Citt  Cockcu. 

1.  ■V\^lo^e  a  proceeding  to  oust  the  incumbent 
of  an  office  is  prosecuted  in  the  name  of  the  par- 
ty asserting  title  to  such  office,  the  burden  of 
proof  is  on  plaintiff. 

2.  In  a  proceeding  to  oust  a  sinking  fund 
commissioner  of  the  city  of  liouisville  there  was 
evidence  that  the  board  of  councilmen  met  on 
October  24th,  and  passed  a  resolution  for  a  joint 
session  to  elect  a  sinking  fund  commissioner, 
which  was  rejected  by  the  board  of  aldermen, 
which  board  also  rejected  another  resolution  of 
the  councilmen  for  an  adjournment  to  October 
28th,  when  a  joint  meeting  would  be  held,  and 
that  on  the  same  evening  the  mayor  adjourned 
the  board  of  aldermen  until  November  7th. 
Beld,  that  the  adjournment  was  a  nullity,  within 
the  city  charter,  providing:  "'WTien  both  board* 
are  in  session,  one  shall  not  adjourn  without  the 
concurrence  of  the  other  for  a  longer  term  than 
twenty-four  hours,  and,  if  they  cannot  agree  on 
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«n  adjournment,  the  mayor  ahall  adjourn  them 
to  a  day  not  beyond  the  regrnlar  time  of  meet- 
ing;" and  that  both  boards  were  left  in  session 
with  the  right  to  meet  next  day. 

3.  In  such  case,  where  the  board  of  council-- 
men  and  six  of  the  aldermen  met  on  the  next 
day,  and  plaintiff  received  more  than  two  thirds 
of  uie  votes  of  the  general  council,  the  validity 
of  his  election  cannot  be  attacked  on  the 
frnimd  that  a  majority  of  the  aldermen  were  not 
present. 

Appeal  from  Loalaville  law  and  eqnity 
«ourt. 

"Not  to  be  oflacially  reported." 

Proceeding  hy  John  J.  Otter  to  oiiat 
William  Tillman  from  tbe  office  orsluklng 
fund  commissioner  for  the  city  of  Louis- 
ville. From  a  Judgment  lor  plaintlfl,  de- 
fendant appeals.     Affirmed. 

Humphrey  «e  Davie,  Helm  A  Bruce,  and 
T.  L.  Hvrnett,  for  appellant.  Ernest  Mnc- 
fjherson.  It.  F.  Buckner,  and  Aaron  Kuba, 
for  appellee. 

Pryor,  J.  Tfie  controversy  In  this  case 
In  over  the  office  of  a  commissioner  of  the 
«inklnK  lund  of  tbe  city  of  Louisville.  The 
plaliitIO,  John  J.  Otter,  wlio  is  the  appel- 
lee In  this  court,  clalniH  to  hare  derived  ti- 
tle to  the  office  by  an  election  held  by  the 
tteneral  council  of  the  city  on  the  25th  of 
October,  1S80,  nud  the  defendant,  William 
Tillman,  clainiB  bis  title  under  an  election 
by  the  commlRsioners  of  the  slnlciug  fond 
on  the  12th  of  November  foIlowinR.  The 
provision  ol  the  act  in  relation  to  tbe 
sinking  fund,  authorising  the  election, 
reads  as  follows:  "The  xeneral  coondl 
«hall,  in  the  month  of  October  in  each 
Tear,  elect  a  commissioner  of  tbe  sinking 
fund  to  fill  the  place  of  the  commisflioner 
whose  term  of  service  expires  that  year. 
In  tbe  event  tbe  council  fail  to  elect  in 
that  month,  then  the  election  sball  be 
made  by  the  commissioners  themselves. 
If  a  comroiMloner  shall  die,  resign,  or  from 
any  other  cause  there  shall  be  a  vacancy 
In  the  office  of  the  commissioners  of  the 
einking  fund,  the  same  shall  lie  filled  by 
the  board  of  commlHslonem  of  the  sinking 
lund  at  a  regular  meeting  of  said  board. 
Tbe  mayor  and  tbe  president  of  the  board 
of  aldermen  are  ex  officio  membertf,  and 
three  others,  to  be  elected  by  the  general 
council,  one  in  each  year,  constitute  the 
board,  beins  five  in  all.  On  November  12, 
1889,  W.  R.  Ray,  president  of  the  board, 
Charles  D.  Jacob,  mayor,  and  George  M. 
OrifHth,  president  of  the  board  ol  alder- 
men, elected  the  defendant,  Tillman,  as  his 
own  successor,  and  ignored  the  action  of 
the  general  council  electing  Otter  to  that 
oflice  on  the  preceding  25th  of  October. 

A  question  has  been  raised  as  to  the 
burden  of  proof,  and,  without  discussing 
the  sufficiency  of  the  answer,  it  is  sufficient 
to  say  that  as  tbe  plaintiff.  Otter,  was  as- 
«erting  his  title  to  the  office,  it  was  incum- 
bent on  him  to  make  out  bis  case,  as  it 
Is  well  settled  that  such  a  proci-eding  is 
like  the  enforcement  of  any  other  private 
right,  when  prosecuted  by  or  in  the  name 
of  the  party  claiming  to  have  been  injured; 
but  when  in  the  name  of  the  common- 
wealth, alleging  the  usurpation  of  an 
office  hy  one  of  its  cltiEens,  the  burden  is 
on  the  defendant  to  show  by  what  au- 
thority be  boMs  tt.    State  v.  Harris,  S 


Ark.  570:  People  t.  Utlca  Ins.  Co.,  15 
Johns.  35K;  Miller  v.  English,  31  N.  J. 
Law,  817.  In  this  case  Tillman  had  been 
in  possession  of  the  office,  and  was  again 
chosen  by  a  board  empowered  upon  a  cer- 
tain contingency  to  make  the  selection, 
and  the  burden  was  clearly  on  the  plain- 
tiff. Otter,  to  establish  title  in  himself,  al- 
though Tillman  may  have  bad  no  right  to 
tbe  office,  and  It  also  follows  that,  if  the 
power  of  choosing  a  commissioner  by  this 
bourd  was  in  violation  of  tbe  constitution, 
—a  question  not  necessary  to  be  decided, 
—still  the  plaintiff  must  make  out  his 
case,  as  he  has  uu^right  to  appear  for  the 
state,  and  by  an  action  in  bis  own  name 
show  that  some  one  Is  holding  an  office 
to  which  he  is  not  entitled,  when  he  (tbe 
plaintiff)  has  no  claim  to  It  himself. 

Was  the  plaintiff.  Otter,  elected  by  the 
general  council  on  the  25th  of  October, 
1SS9?  is  tbe  sole  queatlonin  this  case*  and, 
if  he  was,  then  the  judgment  below  should 
be  affirmed.  The  board  of  councilmen  held 
a  meeting  at  their  chamber  in  tbe  city 
hall  on  the  24th  of  October,  1880.  and  a 
resolution  was  passed,  all  the  members  be- 
ing present  but  one,  for  a  Joint  session  at 
9  o'clock  that  evenlnar,  tor  tlie  purpose  of 
electing  a  sinking  lund  commissioner.  The 
board  of  aldermen,  holding  a  session  in 
the  same  hall,  but  in  a  different  room,  re- 
fused to  go  In  to  tbe  election,  and  rejected 
tlie  resolution.  A  committee  of  conference 
was  then  appointed  by  the  board  of  coun- 
cilmen, with  a  resolution  to  tbe  effect  that 
an  adjournment  be  had  nntil  the  28th  of 
October,  (the  same  month,)  when  a  Joint 
meeting  would  be  held,  and  this  was  re- 
jected by  the  board  of  aldermen.  On  that 
same  evening  the  mayor,  at  the  request  of 
the  president  of  the  board  of  aldermen,  each 
one  being  a  commlsBlouer  of  tbe  sinking 
fund,  adjourned  the  board  of  aldermen  un- 
til the  7th  of  November,  1889;  and,  if  the 
power  to  adjourn  this  board  so  as  to  pre- 
vent this  election  was  vested  In- the  mayor, 
then  no  election  could  be  held  by  the  peo- 
ple or  their  representatives  (the  members 
of  the  general  council)  for  commissioner, 
because  the  statute  expressly  provides 
that  the  council  shall  elect  in  tbe  mouth 
of  October,  and,  if  they  fail  to  elect  in  that 
month,  then  the  commissioners  ot  the 
sinking  fund  shall  select  the  member.  The 
power  of  tbe  mayor  to  adjourn  this  board 
Is  claimed  toeiist  by  reason  of  a  section 
of  tbe  city  charter  providing  that,  "  when 
both  boards  are  In  Hession,  one  shall  nut 
adjourn  without  the  concurrence  of  the 
other  for  a  longer  term  than  twen  ty-four 
hours.  If  they  cannot  agreeon  an  adjourn- 
mont,  the  mayor  shall  adjourn  them  to  a 
day  not  beyond  tbe  regular  time  ot  meet- 
ing." Tbe  mayor  made  no  attempt  to  ad- 
journ tbe  board  of  councilmen,  and  from 
the  plain  reading  of  the  charter  had  no 
power  to  adjourn  either  body  unless  there 
had  been  a  failure  to  agree  on  an  adjourn- 
ment, and  then  it  was  bis  duty  to  ad- 
journ both  bodies  to  a  day  not  beyond 
the  regnlar  time  of  meeting.  The  adjourn- 
ment made  by  him  at  the  suggestion  of 
the  president  of  tbe  board  of  aldermen 
was  a  mere  nullity,  and  left  both  boards 
In  session,  with  the  right  to  meet  the  next 
day.    Nor  will  a  proper  constmction  o( 
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the  city  charter,  or  the  provisions  of  the 
law  creating  an<l  regnlatinK  the  alnking 
fund,  vest  the  mayor  with  8ucb  a  power 
as  to  deprive  theleKlslative  councils  of  the 
city  from  complying  with  the  plain  pro- 
TlHions  of  tlie  statute  anthurizing  that 
election  to  be  held  In  the  month  of  Octo- 
ber. Those  opposing  the  election  were 
each  and  ail  violating  a  plain  duty,  as 
they  must  have  known  that  an  adjourn- 
ment antll  November,  l(  the  mayor  had 
the  power  til  mike  it,  was  taking  from  the 
representatives  of  the  people  ol  the  city 
the  right  to  select  those  who  were  to  be 
the  custodians  of  laige  sums  of  money, 
and  conUde  it  to  tbotse  who  were  author- 
ized tn  make  the  selection  only  on  the 
contingency  of  the  members  of  the  city 
legislature  falling  to  do  that  which  the 
law  required  them  to  do,  and  to  regard 
to  which  there  could  bene  mistake.  The 
board  of  councilmen  met  the  next  day, 
(the  2.jth  of  October,)  and  six  uf  the  alder- 
men v;ith  them,  and,  eighteen  councilmen 
and  six  uldcrnien  voting  for  the  plaintiff, 
be  was  elected  commisHioner,  there  being 
more  than  two  thirds  of  the  general  coun- 
cil voting  for  him.  This  court  is  now 
asked  to  declare  that  election  invalid  be- 
cause a  majority  ol  the  members  of  the 
board  of  aldermen,  with  Its  president  in 
the  lead,  had  refused  to  discharge  their 
duty,  and  purposely, as  their  own  exhibits 
filed  show,  adjourned, or  attempted  to  ad- 
journ, to  a  period  with  a  view  of  prevent- 
ing fn  election  by  the  general  council,  and 
In  utter  disregard  of  both  public  and  pri- 
vate InterestH.  They  were,  however,  still 
in  session,  with  six  of  the  members  ready 
to  act  with  the  other  board.  They  did 
act,  and.  If  the  absconding  members  bad 
remained  they  could  not  have  prevented 
the  election  of  the  plaintiff,  as  more  than 
two  thirds  of  the  members  of  the  joint  ses- 
sion and  of  the  entire  general  council 
voted  for  bira.  It  is  inni'^ted  that  this 
body — the  -general  council  acting  as  the 
mere  agents  of  the  state  in  the  election  of 
men  to  control  as  memhers  of  the  sinking 
fund  vast  sums  of  money— should  be  re 
garded  In  the  light  of  legislative  branches 
of  the  government,  with  the  right  of  a  mi- 
nority to  resort  to  parliamentary  rules  In 
order  to  violate  a  statute,  and  prevent  an 
election  of  those  who  are  to  control  a 
corporation  entirely  distinct  from  the 
municipal  government  which  gives  to  the 
general  council  its  existence.  It  Is  con- 
ceded that  the  councilmen  and  board  of 
aldermen  are  distinct  the  one  from  the 
other,  and  that  In  their  legislation  for 
the  city  the  rules  governing  legislative 
bodies  must  urdlnarlly  prevail ;  but  here 
the  general  council  was  made  the  mere 
agent  of  the  state  to  select  some  one  to 
act  for  and  control  the  corporation 
known  as  the  "Sinking  Fund."  This  gen- 
eral council  was  required  to  hold  an  elec- 
tion once  in  each  year,  in  themonthof  Octo- 
ber, for  that  purpose,  and,  If  they  had  as- 
sembled In  that  month,  and  elected,  by  a 
fair  majority  vote,  a  member  of  the  board 
without  any  resolution  to  that  effect, 
this  court  would  have  held  the  election 
good  as  against  a  mere  usurper;  and  In 
this  light  the  defendant  mast  be  regarded, 
under  the  facts  admitted  In  this  case.    It 


Is  not  denied  that  on  the  2Sth  of  October, 
1889,  the  pialntlR  received  18  votes  from 
one  body,  and  6  from  the  other,  making  24 
votes  in  all ;  and  to  hold  that  the  plalntiO 
was  not  elected,  under  the  circumstanceb. 
because  of  the  violation  of  offlcial  duty  by 
the  majority  of  the  board  of  aldermen, 
would  be  recognizing  a  rule  that  no  court 
should  be  willing  to  adopt. 
The  judgment  below  Is  alBrmed. 


Dickson's  Adm'r  v.  Li;man  et  al. 

(Court  of  Appeal!  of  Kentucky.    Jan.  7,  1898. ) 

PRi.HciPi.L'8  Name  Bionbd  as  Susbtt  bt  Aorxt 
— Release  op  Bprett. 

1.  Where  nn  afrent  aignB  the  name  of  his 
principal  as  surety  on  a  note,  without  beinj;  au- 
thorized in  writins  to  do  so,  though  it  is  doue  in 
the  presence  of  and  on  the  verbal  authority  of 
the  principnl,  the  principal  is  not  liable;  for  (Jen. 
St.  c.  22,  §  20,  provides  that  uo  person  shall  be 
bound  as  the  surety  of  another  by  the  act  of  an 
agent  unless  the  autliorit.v  of  the  agent  is  in 
writing,  sijined  by  the  principal. 

2.  Such  a  surety,  not  being  bound  by  the 
note,  is  also  free  from  liability  under  a  mort- 
gage on  his  laud  given  to  secure  the  note,  and 
as  a  part  of  the  same  transaction,  which  mort- 
gage woa  never  executed  by  him  in  person,  nor 
autliorized  in  writing  to  l)e  executed  for  him  by 
another. 

3.  Gen.  St.  c.  22,  {  1,  which  provides  that  a 
person  may  be  charged  on  a  contract  for  the 
sale  of  land  or  a  lease  thereof  for  a  longer  pe- 
riod than  one  year,  if  the  contract  is  in  writing, 
signed  by  his  authorized  agent,  while  it  gives 
an  agent  acting  under  only  verbal  authority 
power  to  bind  his  principal  in  certain  cases,  does 
not  relate  to  acts  of  an  agent  having  effect  to 
bind  the  person  or  property  of  a  mere  surety. 

Appeal  from  circuit  court.  Lewiscoanty. 

"To  be  officially  reported." 

Action  by  James  S.  Dickson's  adminis- 
trator against  H.  R.  Luman  and  others 
to  recover  on  a  promissory  note.  From 
a  judgment  diHniissing  the  action  as  tu 
the  sureties  on  the  note,  plaintiff  appeals. 
AfSrmed. 

Cochran  A  Son  and  Edward  W.  HIaes, 
for  appellant.  R.  Reid  Rogers  and  W.J. 
Uendriek,  for  appellees. 

Lkwis,  J.  In  pursuance  of  a  previous 
understanding  between  them, .fames  Dick- 
son loaned  to  H.  H.  Luman  955U,  receiv- 
ing therefor  a  promissory  note  already 
executed  by  blm,  and  purporting  to  have 
been  likewise  duly  executed  by  £.  P.,  O. 
A.,  and  J.  E.  Luman.  There  was  at  the 
same  time  delivered  to  Dickson  a  mort- 
gage previously  executed  and  acknowl- 
edged by  H.  R.  Luman,  and  purporting  to 
have  been  likewise  executed  and  acknowl- 
edged by  Ills  three  brothers,  on  a  tract  of 
land  in  which  each  of  the  four  personshad 
an  equal  and  undivided  interest.  It  ap- 
pears that  H.  R.  Luman  was  principal  in 
the  note,  and  as  such  received  and  appro- 
priated to  bis  own  Dse  the  borrowed 
money,  his  brothers  being  merely  suretieH. 
It  further  appears  that  neither  one  of  the 
sureties  in  person  signed,  or  In  writing 
anthorized  H.  R.  Luman  to  sign,  his  name 
to  either  the  note  or  mortgage,  though 
they  admit  he  did  so  in  their  presence, 
and  upon  their  verbal  authority;  nor, 
though   a  deputy   clerk   so   certtOed,  did 
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either  one  of  tbe  Burettes  In  fact  ever  ac- 
knowledge the  iDortgaKe.  On  the  con- 
trary, that  officer,  as  be  testified,  wrote 
and  officially  signed  tbe  certificate  of  tlicir 
acl<nuwl>;di;iiient  hetore  eltlier  of  tbe  Hure- 
ties  ever  saw  tlie  mortKuge,  or  their 
names  were  subacrihed  to  it. 

Section  20,  c.  22,  Oen.  St.,  provides  that 
"no  person  shall  be  bound  as  tbe  suraty 
of  anotlier  by  the  act  ot  an  afteut,  unless 
the  authority  of  the  agent  la  In  writing, 
8ign>*d  by  tbe  principal;  or  If  tbe  principal 
do  not  write  his  name,  then  by  his  si)jrn  or 
mark  made  in  the  presence  of  at  least 
one  credltile  attesting  witness."  And,  ac- 
cording to  the  proper  and  Dniforni  con- 
struction ot  that  statute  by  this  court, 
tin  sureties  io  this  case  clearly  cannot  be 
held  liable  on  the  note  for  amount  of 
which  personal  JudKmentissouulitaKainst 
each  of  them.  See  Kazan  v.  (Jhennult.  7S 
Ky  545;  Biliinglon  v.  Com.,  70  Ky.  400; 
Ninipson  V.  Com.,  (Ky.)  13  S.  W.  Rep.  6,10. 
Ill  the  first  mentioned  of  those  cases  it 
was  held  that  even  asubseqeiU  parol  rati- 
fication or  adnn'HHion  of  liability  by  the 
surety  will  not  bind  him,  if  he  was  not  al- 
ready liable,  In  the  meanlnu;  of  tbe  statute; 
and  in  theother  two  cases  It  nas  sulistan- 
tially  held  that  the  fact  of  actual  presence 
and  assent  of  the  surety  to  bis  name  t)elnt!r 
slKued  by  another  will  not  make  liim  lln- 
bie,  iu  tbe  absence  of  written  authority. 
And,  If  the  sureties  are  not  In  tbe  first  In- 
stance bound  by  tbe  note,  it  would  at  the 
outset  seem  uoacconntabie  how  a  lien  on 
their  property  for  satisfaction  of  It  can 
exist  in  virtneof  an  attempted  mortgaKC, 
that,  though  part  of  the  same  transac- 
tion, was  never  executed  by  them  In  per- 
son, nor  a  ntliorixed  in  writing  to  be  exe- 
cuted tor  them  by  another;  for  there  is  no 
reason  why  the  statute  does  not  as  well 
and  fully  apply  to  tbe  act  ot  an  accent  Iu 
siKning  without  written  authority  the 
name  of  a  suret.r  to  a  mortgage,  whBrel>y 
Ills  property  becomes  liable,  as  In  signing 
his  name  without  written  authority  to  a 
note,  for  satisfaction  of  wlilch  his  prop- 
erty becomes  just  as  certainly  and  inevit- 
ably bound.  The  language  of  the  statute 
iscomprehensive  enough  to  inclodea  mort- 
gage upon  property  of  a  surety  made  to 
secure  payment  of  a  debt  of  bis  principal, 
and,  looking  to  the  parpose  of  it,  we  think 
it  should  be  applied  to  every  act  of  an 
agent  having  the  effect  to  bind  either  tbe 
property  or  person  of  a  surety  ;  and  such 
has  been  the  practical  interpretation  ot 
the  statute  by  this  court.  In  Bagan  v. 
Chenault  is  this  language:  "The  mischief 
intended  to  be  provided  against  by  this 
statute  was  to  prevent  the  use  of  one's 
name  as  surety  In  obligations  so  as  to  fix 
open  him  a  liability,  with  no  other  evl- 
dence  than  alleged  parol  authority  given 
the  principal  or  some  other  person  to  sign 
the  surety's  name. "  And,  as  said  In  Bil- 
lington  V.  Com.:  "Tbe  language  of  tbe 
statute  seems  to  be  Imperatlre  and  with 
out  exception  that  in  all  cases  of  surety- 
ship, in  order  that  the  act  of  one  may  bind 
another  as  surety,  such  act  must  be  done 
under  written  authority  from  the  one  held 
to  answer  as  surety."  But  counsel  refers 
to  section  1.  c.  22,  where  it  In  provided 
"that  no  action  aball  be  brought  to  charge 


any  person  upon  any  contract  for  the  sal» 
of  land,  or  any  lease  thereof  for  a  longer 
term  than  one  year,  unless  the  contract 
be  in  writing,  signed  by  the  party  to  t»e 
charged  therewith,  or  by  his  authorized 
agent;"  and  argues  that  because  an  agent 
may,  under  that  statute,  though  acting 
under  mere  verbal  authority,  bind  his 
principal,  he  may  also  upon  mere  verbal 
authority  sign  tbe  name  of  a  surety  to  a 
mortgage,  and  bind  bis  property  for  the 
debt  of  another.  That  statute,  it  seems 
to  us,  even  If  applicable  to  mortgages  at 
all,  does  not  relate  to  acts  of  an  ageut 
having  effect  to  bind  tbe  person  or  prop- 
erty of  a  mere  surety;  but  section  20,  al- 
ready quoted,  which  is  eicce|>tional  in  Its 
nature,  alone  applies  to  this  case,  and, 
we  think,  was  Intended  to  be  not  at  nil 
restrictive,  but  comprehensive  enough  to 
apply  to  mortgagesorotherlnciimbrances 
upon  the  property  of  a  surety  created  or 
attempted  to  be  crea  ted  for  the  purpose 
ot  satisfying  or  answering  for  the  debt  ot 
auother;  wherefore  the  Judgment dismisH- 
ing  the  action  as  to  tbe  sureties  in  tbl» 
case  is  affirmed. 


RocHR  et  a,t.  t.  Ororor's  Ex'b. 

(Court  of  Appeals  of  Kentucky.    Jan.  7,  1898.  > 

Parol  Trdsts. 

One  holdinK  a  note  against  a  brother-in- 
law,  and  being  desirous  to  pruvide  for  his  sister, 
■wife  of  the  obligor,  eipressed  an  intenfion  on 
several  occasiuns  to  have  the  note  collected  and 
paid  to  the  sister  for  her  use,  on  one  occasion 
expressini;  this  intention  to  bis  son.  He  asked 
his  physician  shortly  before  his  donth  also  if  he 
could  commit  to  him  a  matter  of  much  impor- 
tance, and  then,  calling  another  to  witness  what 
he  was  about  to  Ra.T,  told  the  physician  that  the 
note  would  be  found  among  his  papers,  and  that 
he  would  like  him  to  say  to  the  son  that  he 
wanted  it  collected,  and  paid  according  to  his 
expresscMl  desire.  Hrhl,  to  accomplish  a  trust, 
even  thouf^h  the  note  was  not  confided  to  the 
son's  keeping,  and  whether  the  son  was  willing 
to  accept  the  trust  or  not. 

Appeal  from  circuit  court,  Fayette  coun- 
ty. 

"To  be  ofRclally  reported." 

Action  on  a  promissory  note  by  John  W. 
George's  executor  against  Alice  C.  Rocbe 
and  J.  M.  Roche.  Judgment  for  platntift. 
Defendants  appeal.    Reversed. 

D.  Q.  Falconer  and  C.  J.  Bronston,  for 
appellants.  C.Suytlam  Scott,  for  appellee. 

Pkyor,  J.  Tbe  testator,  J.  W.  George,^ 
died  in  Fayette  county  in  the  year  1H87. 
He  left  a  will,  that  was  executed  in  Janu- 
ary, 1886,  and  a  codicil  annexed  in  Janu- 
ary, 18S7.  He  held  a  note  on  his  brother- 
in-lnw,  J.M.Roche.for  $2,500,dated  on  the 
2lBt  ot  January,  1884,  and  made  payable 
at  the  banking  bouse  of  D.  A.  Sayre  &  Co., 
at  Lexington.  This  note  Is  not  specially 
mentioned  in  his  will,  but  would  pass  un- 
der the  general  devise  made  to  bis  wife 
and  children,  it  not  otherwise  disposed  of. 
He  accumulated  a  very  large  estate,  and 
shortly  before  bia  death  seems  to  have 
been  desirous  of  making  some  provision 
for  bis  sister,  tbe  wife  of  tbe  obligor  in  tbe 
note,  tor  f 2,i>00,  and  endeavored  to  vest  in 
her  by  parol  tbe  right  to  tbla  note,  to  be 
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taeld  by  her  for  ber  separate  use.  Whether 
or  uot  he  accomplished  this  purpose  la  the 
<lue8tion  involved  in  this  appeal.  The  ex- 
ecutor of  the  will  Instituted  this  action  on 
the  note  afrainst  Roche,  and  his  wife  as- 
Aurted  her  title  to  it  bj^  reason  of  an  alleg^ed 
truHt  created  by  her  brother  for  her  bene- 
fit,  shortly  before  his  death.  That  a  trust 
may  be  created  by  a  parol  In  persooal 
property  is  not  questioned,  and  the  main 
'Contention  is  that  the  intention  of  the  tes- 
tator to  create  a  trant  was  never  made 
complete.  The  party  in  whom  the  trust 
wascoo&ded  washia  son,  Joseph,  who  was 
made  one  of  the  executors,  lint  never 
'qaalined;  or,  rather,  was  made  executor 
in  the  event  tbobe  named  failed  to  act  as 
such.  The  testator  expresued  his  Intention 
to  give  this  note  to  his  sister  on  several 
occHslons, and  at  Long  branch, In  August, 
1S87,  the  testator  said  to  his  son  he  want- 
ed the  note  collected,  and  the  proceeds 
paid  over  to  his  sister,  Mrs.  Roche.  This 
is  shown  by  U.  B.  Kirk,  a  brother-in-law 
ot  the  testator,  and  who  was  appointed 
one  of  the  executors,  but  did  not  qualify. 
Dr.  Steele,  of  the  city  of  New  York,  an  in- 
timate personal  friend  of  the  testator, 
was  his  physician,  and  came  with  him 
from  New  York  to  the  residence  of  his  sis- 
ter, Mrs. Roche, near  Lexington,  where  the 
testator  died.  About  48  hours  before  his 
death  he  asked  the  physician  If  he  could 
commit  to  his  charge  a  matter  ot  much 
Importance,  and  called  on  a  man  by  the 
name  of  Gray  to  witness  what  he  was 
about  to  say  to  his  friend  Steele.  He  said 
to  his  physician :  "There  would  be  found 
a  note  among  bis  papers  from  his  brother- 
in-law,  Roche,  for  about  $2,500;  that  he 
wished  him  to  say  to  his  son,  Joseph,  he 
wished  that  note  collected  from  bis  broth- 
«r-ln-law,  and  the  proceeds  to  be  given  to 
bis  (testator's)  sister  Alice,  for  ber  indi- 
vidual nse  and  benetit;"  and  a  few  mo- 
ments before  he  died  he  said  to  the  doctor, 
"Be  sure  and  not  forget  to  tell  Joe  to  exe- 
cute this  wish."  '  The  note  was  then  in 
New  York,  with  his  other  papers.  This 
statement  is  corroborated  by  the  witness 
Gray,  and  the  rase  comes  to  this  court  oo 
the  facts  in  no  wise  contradicted.  It  is 
manifest  that  thin  was  neither  a  gift 
«ai;s/i  mortis  nor  a  gift  inter  vivos,  and  the 
question  is,  did  he  appoint  his  son,  Jo- 
seph, a  trustee  without  transmitting  the 
poBsension  ot  the  note  to  him,  and  thereby 
creating  a  trust  empowering  him  to  col- 
le«;t  the  note  tor  the  separate  use  of  testa- 
tor's sister?  We  think  be  did.  His  son 
was  notlfled  of  this  transfer  by  the  father, 
and  whether  he  was  or  not  willing  to 
accept  the  trust  is  immaterial;  the  chan- 
cellor will  not  permit  it  to  fall  by  reason  of 
the  refusal  ot  the  named  trnstee  to  act. 
In  the  case  ot  Berkley  v.  Lane's  Ex'r,  re- 
ported in  6  Bush,  587,  this  court  held  the 
authorities  are  all  agreed, that  to  fasten  a 
trust  on  property  by  parol  declaration 
It  was  only  necessary  that  the  language 
used  clearly  and  explicitly  manifested  the 
owner's  purpose  to  transfer  the  right,  and 
point  out  with  certainty  both  the  subject 
of  tbe  trust  and  the  person  who  Is  tu  take 
the  beneficial  interest.  This  same  rule  is 
referred  to  InSoutlierland  v.Suntherland's 
Adm'r,  reported  in  6  Bush,  691,  where  a 


trust  was  created  in  favor  of  taia  wife  npon 
testimony  not  as  strong  as  in  this  case, 
but  still  it  was  clear,  undoubted,  and  ex- 
plicit. In  the  recent  case  ot  Williamson  r. 
Tager,(Ky.)  15  S.W.  Rep.  660,  tbeantbor- 
itles  were  reviewed,  and  this  court  said: 
"In  seeking  to  enforce  a  trust  ot  this  char- 
acter the  donee  must  show  that  nothing 
has  been  left  undone  by  the  donor  neces- 
sary to  create  the  trust;  and,  if  nothing 
is  required  of  tbe  court  hut  to  give  effect 
to  the  trust  as  executed,  It  will  be  carried 
into  effect,  although  the  possession  of  tb« 
property  was  not  changed."  Other  an- 
thoritien  might  be  cited,  but  those  referred 
to  sustain  the  judgment  ot  the  superior 
court  sustaining  the  trust,  and  reversing 
the  Judgment  below,  denying  to  tbe  wife 
of  the  obligor  the  relief  sought.  It  la 
urged  with  much  force  by  counsel  for  the 
executor  that  tbe  tacts  ot  this  case  show 
only  an  Intention  to  give,  and  to  estab- 
lish a  trust  upon  such  testimony  would 
be  a  dangerous  precedent,  by  reason  of 
tbe  facility  with  which  this  character  of 
testimon.v  may  be  obtained.  If  the  views 
of  counsel  are  to  prevail,  then  no  case  can 
be  made  out  creating  a  trust  by  parol,  un- 
less thefactsmake  the  gift  come  within  th« 
doctrine  of  gifts  CJinsa  niort/^  or  fnrer  v^ 
voa,  where  poaaessicin  must  be  delivered. 
We  think,  to  establish  a  trust  by 
parol,  the  chancellor  should  require  cer- 
tain and  undoubted  testimony;  and 
when  It  Is  conflicting  in  its  character, 
and  such  as  to  leave  in  tbe  mind  of  the 
court  a  rational  doubt  as  to  tbe  act  of  tbe 
testator  by  which  the  transfer  is  claimed 
to  have  been  made,  the  chancellor  should 
deny  the  relief.  Here  the  transfer  of  the 
right  to  the  note  was  evidently  made. 
The  subject  of  the  trust  Is  certain,  and  the 
person  having  the  beneficial  interest  Is 
named,— "Be sure  and  not  forget  to  tell 
Joe  to  execute  ray  wish."  Tbe  trust  was 
created,  and  this  note  or  Its  proceeds 
should  be  secured  to  tbe  separate  use  of 
Mrs.  Roche.  Reversed  and  remanded  for 
proceedings  consistent  with  this  opinion. 


Ke.vtuckt  Nat.  Bank  v.  Stonk. 

(Court  of  Appeals  of  Kentwchy.   Jan.  10,  U8&) 

ASgiaHMBKT  rOR  BSNSFIT  OF  Crkditors— Atio»- 
NET  AS  Assignee— Fees. 

An  attorney  who  is  assignee  for  the  ben- 
efit of  creditors  cannot  charge  for  professional 
services  rendered  to  himself  as  trustee  or  to  the 
trust  estate,  even  though  the  deed  of  assignment 
provides  for  the  allowance  of  reasonable  attor- 
neys' fees  out  of  the  trust  funds  before  distri- 
bution thereof;  his  only  legal  claim  being  tbs 
statutory  commission  allowed  to  him  aa  •» 
signee. 

Appeal  from  LonlsvlUe  law  and  equltf 
court. 

"To  be  offlclaliy  reported." 

Action  by  the  Kentucky  National  Bank 
against  H.  L.  Stone,  as  assignee  of  Wil- 
liam Cromey  From  a  judgment  allowing 
defendant's  claim  tor  attorneys*  fees 
against  the  assigned  estate.  plaintlH,  as  a 
creditor,  appeals.    Reversed. 

Geo.  B.  daatla,  for  appellant.  W.  A, 
Saddvtb,  for  appellee. 
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Bbnsbtt,  J.  In  18^6,  William  Cromey, 
toy  a  written  asBlRiiinent  duly  recorded, 
I'tc,  aaslKiied  to  the  appellee  alt  of  hla 
'estate,  which  voiieisted  of  personalty,  for 
the  equal  benefit  of  bia  ereditore,  which 
trnat  was  accepted.  Thereafter  the  ap- 
pellee, acting  as  hla  own  attorney,  flied 
hlfi  suit  In  the  law  and  eqnity  conrt,  L>on- 
isville,  Ky.,  to  have  a  settlement  of  the 
trust,  and  the  trust  funds  distrlbated 
amoQK  the  creditors.  The  assets  reported 
lor  distribntion  were  $3,«^3.'13.  The  conrt 
ordered  the  distribntion,  and  the  couiinis- 
sioner  alio  wed  the  appellee  5  percent,  com- 
missions on  the  amount  that  came  to  his 
hands,  which  amounted  to  $194.17,  and 
$125  attorney's  fee  lor  briaginK  the  suit 
and  condactiiig  it.  The  appellee  also  pre- 
sented anotherclaim,  amounting  to  $1,100, 
for  services  as  attorney  rendered  for  Wil- 
liam Cromey  in  a  ca^e  of  the  trustees  of 
John  Bull  against  him  to  compel  him  to 
pay  over  money  which  he  had  received  as 
former  trustee.  The  appellee  was  not  pro- 
ceeded against  as  trustee  Id  eaid  action, 
but  was  employed  by  (.'romey  in  said  ac- 
tion before  his  assignment,  and  continued 
his  services  under  said  employment,  after 
the  assignment,  to  the  end  of  the  litiga- 
tion. The  appellee  asked  that  said  claim 
be  allowed  as  a  preferred  claim.  Thecoort 
upon  final  hearing  allowed  the  appellee 
the  gross  sum  of  $1,200  as  commissions 
and  attorneys'  fees.  The  appellants,  as 
creditors,  have  appealed,  and  the  grounds 
urged  here,  among  others,  urethat  the  ap- 
pellee, as  trustee,  had  no  righttoanattor- 
ne.v's  tee,  and  to  charge  and  appropriate 
fees  to  himself  In  the  double  capacity  of 
trustee  and  attorney,  the  capacity  as  at- 
torney and  trustee  being  inconsistent. 
The  appellee  contends—fVrsf,  that  the  two 
capacities  are  not  inconsistent,  and,  sec- 
oad,  that  the  deed  of  asslgumeot  author- 
Ixes  It. 

As  to  the  first  proposition,  it  Is,  as  we 
understand  It.  settled  that  a  trustee  will 
not  be  permitted  to  charge  attorneys'  fees 
(or  legal  services  rendered  to  himself  as 
trustee,  because,  to  allow  the  trustee  to 
charge  himself  with  attorneys'  fees  for 
services  that  he,  as  attorney,  renders  to 
himself  as  trustee,  places  him,  as  trustee, 
ill  a  position  that  is  inconsistent  with  his 
duties  as  trustee;  which  position  heought 
not  to  be  permitted  to  occupy,  for  the 
same  reason  that  he  ought  not  to  be  per- 
mitted to  purchase  at  his  own  sale,  or  do 
any  other  act  that  would  tempt  him  to 
abuse  his  trust  duties.  To  require  him  to 
employ  a  third  person  to  act  for  him  as 
attorney  in  matters  appertaining  to  his 
trust  duties,  he  would  in  all  probability 
proceed  to  do  so  prudently,  with  an  eye 
single  to  the  best  interest  of  the  trust  es- 
tate; but  to  allow  him  to  employ  himself 
as  attorney,  and  charge  lees  for  It,  would 
tempt  him  beyond  wliat  a  trustee  ought 
to  be  required  to  bear  lu  handling  the 
trust  estate,  for  as  layman  trustee  he 
would  be  Ignorant  of  even  the  most  com- 
mon duties,  and  wonld  feel  compelled  to 
consult  himself  as  attorney  In  regard  to 
them,  in  order  to  Increase  his  compensa- 
tion. The  foregoing  views  are  sustained 
by  the  following  authorities.  Judge 
Walwortu,  in  the  case  of  In  re  Bank  of 
v.20tf.w.no.27— 66 


Niagara, 6  Paige,  213,  aays:  "Therecelver 
was  not  entitled  to  charge  tor  extra  coun- 
sel fees  to  hirabelf,  in  addition  to  the  legal 
taxable  costs.  In  suits  prosecuted  or  de> 
fended  by  him  as  attorney  or  solicitor,  nor 
was  he  entitled  to  any  allowance  in  the 
character  of  counsel  for  himself  or  his 
coreceiver  In  relation  to  any  other  matter. 
The  employment  of  counsel,  and  the  pay- 
ment of  a  proper  allowance  for  such  serv- 
Ices,  when  necessary,  requires  the  exercise 
of  a  sound  discretion  on  the  part  of  receiv- 
ers or  the  trnstees  of  the  fund  nut  of  which 
such  services  are  to  be  paid.  It  would, 
therefore,  be  as  unsafe  to  allow  a  receiver 
or  other  trustee  to  contract  with  and  pay 
himself  for  such  extra  services  aa  it  would 
be  to  allow  him  to  become  the  purchaHer 
of  the  trust  property,  which  it  is  liis  duty 
to  sell  to  the  best  advantage  for  the  bene- 
fit of  the  estate.  If  he  employs  third  per- 
sons as  counsel,  and  has  no  Interest 
In  employing  and  paying  them  tor  services 
which  are  not  absolutely  necessary,  there 
is  comparatively  little  danger  that  the 
estate  Intrusted  to  his  care  wtUbechnrged 
with  counsel  fees  which  might  safely  have 
been  dispensed  with."  Also,  In  the  case 
of  State  V.  Butler,  15  Lea,  118,  the  court 
quoted  the  foregoing  language  and  ap- 
proved of  It,  and  added:  "The  particular 
case  before  us  is  one  in  which  these  words 
have  peculiar  force,  as  It  presented  a  fruit- 
ful source  of  temptation  to  contests  of  ev- 
ery kind  which  It  wonld  not  he  proper  to 
Impose  upon  the  receiver.  The  tempta- 
tion to  earn  fees  as  counsel  was  liable  to 
warp  his  judgment,  and  is  more  than  hu- 
man nature  ought  to  be  required  to  meet 
In  the  execution  of  so  Important  a  trust." 
Other  cases  of  the  same  Import  might  be 
referred  to,  but  it  Is  unnecessary. 

As  to  the  second  proposition.  The  deed 
of  assignment  provides  that,  after  paying 
the  expenses  of  executing  the  trust,  in- 
cluding commissions  and  reasonable  at- 
torueys' fees,  out  of  the  trust  funds,  the 
balance  shall  beequally  distributed  among 
the  creditors.  The  appellee  contends  that 
said  provision  authorizes  the  assignee  to 
employ  himself  as  attorney,  and  pay  him- 
self as  attorney  out  of  the  trust  fund.  As 
to  the  meaning  of  theclau8e''a  reasonable 
attorney's  fee,"  It  must  ho  interpreted  to 
mean  such  attorney's  fees  as  the  trustee  Is 
allowed  by  law  to  charge;  and,  as  we 
have  shown  that  thetrnsteefsnotallowed 
to  charge  for  his  own  services  as  attorney, 
It  follows  that  the  clause  refers  to  such  at- 
torneys' tecs  as  the  law  allows  to  be 
charged  in  such  cases.  For  the  deed  of  as- 
signment to  allow  the  asHlgnee  to  render 
professional  services  for  himself,  and 
charge  extra  therefor,  would  be  a  fraud 
upon  the  creditors  of  the  assignor,  for  It 
would  tempt  the  assignee,  and  would  in 
fact  authorize  him  to  withdraw  funds  that 
ought  to  go  to  the  equal  benefit  of  credit- 
ors, and  appropriate  the  same  to  his  own 
nse  as  attorney,  without  reference  to  the 
fact  as  to  whether  such  professional  serv- 
ices were  needed.  He  as  trustee  would  be 
entirely  Ignorant  of  his  duties,  but  as  at- 
torney he  would  be  most  wise,  and  wonld 
have  to  he  consulted  upon  all  occasions 
the  most  trivial  In  order  to  increase  his 
own  emoluments.   See Ueacock  t.  Oiirand, 
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42  111.  232.  233.  Therefore,  instead  of  tlie 
said  clauHecunferring  vulld  authoiity  upon 
the  aaslKDPe  to  cbarge  for  tlie  BervlceB  ren- 
dered by  hiinseir  aa  attorney, it  snema  tbat 
tlie  clause  would  bave  tbe  tendency  to 
render  the  aHslKnnient  invalid.  The  con- 
ciu8iun  is  that  the  appellee  had  norlKht  to 
make  extra  charKefl  for  profeaalonal  serv- 
ices rendered  the  trnst  estate  by  bimaelf, 
and  that  the  only  charge  for  HPrvicen  that 
be  is  entitled  to  make  is  not  exceeding  6 
per  cen  t.  for  bis  services  as  assignee.  Tbe 
appellee  is  a  practitioner  of  this  court, 
and  is  known  to  each  nipmber  to  be  a  gen- 
tleman, and  Incapalile  of  doing  knowingly 
a  personal  or  profe^Hlonal  wrong,  nor  is 
any  wrong  imputed  to  hlmiu  thiHca«e,nor 
does  any  appear;  but  the  foregoing  prin- 
ciples are  based  upon  public  policy,  that 
applies  to  all  |)er8ons  similarly  situated. 
The  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  witb 
this  opinion. 


Fields  et  hI.  t.  Fields  et  al. 
(Court  of  Appeals  of  Kentucky.    Jan.  10,  1898.) 

CONSTBDCTION  OF  WiLLS  —  COSFUCTIMO  PROVI- 
SION'S. 

Testator's  will  directed  his  execntor  to 
■ell  certain  land,  and  pay  the  proceeds  "eqiinlly 
to  the  children  (that  are  alive  at  the  time  of  dis- 
tribution) of  my  brother  W.,  and  the  living  chil- 
dren of  my  brother  J.  In  the  event  of  the  death 
of  any  of  the  parties  to  this  bequest,  then  their 
portion  is  to  ffo  to  any  issue  they  may  have  left; 
and,  if  none  is  left,  then  their  portion  is  to  be 
given  to  the  heir  or  heirs  indicated  above."  W. 
and  J.  were  dead  'when  the  will  was  made;  the 
former  having  left  six,  and  the  latter  two,  chil- 
dren. Held  that,  while  a  literal  construction  of 
this  clause  would  require  a  distribution  of  the 
estate  per  capita  among  these  children,  yet,  when 
taken  with  the  next  clause,  in  which  testator 
gives  his  estate  to  a  sister,  as  one  branch  of  his 
kindred,  and  to  his  brother  F.,  If  liviup,  and,  if 
dead,  then  "equally"  to  the  other  three  branches; 
to  the  children  of  his  brother  W.,  whom  he  des- 
ignates as  one  branch,  and  the  children  of  his 
brother  J.,  whom  he  designates  as  another 
branch, — it  would  be  considered  that  testator  in- 
tended the  children  to  take  per  stirpes,  and  not 
per  capita. 

Appeal  from  circuit  court,  Boyle  county. 

"To  be  officially  reported." 

Action  for  tbe  construction  of  a  clause 
In  tlie  will  of  Jeremiah  Fields.  From  the 
ladgnient,  Z.  T.  Fields  and  otbers  appeal. 
Reversed. 

Robt.  Harding,  tor  appellants.  It.  P. 
Jacobs,-tor  appellees. 

Hazelrioo,  J.  The  construe tton  of  fol- 
io wlngclause  of  the  will  of  .Teremlah  Fieliis 
is  the  only  question  Involved  on  this  ap- 
peal, namely:  "Item  5th.  •  •  •  l  bere- 
by  direct  my  executor  to  sell  my  undivid- 
ed Interest  in  said  two  tracts  of  land, 
*  *  *  and  pay  the  proceeds  of  such  sale 
equally  to  tbe  children  (that  are  alive  at 
tbe  time  of  distribution)  of  my  brother 
William  Fields,  of  Mlss'iuii,  and  the  living 
children  of  my  brother  .Inmes  Fields.  In 
the  event  of  thedeath  of  uny  of  the  parties 
to  this  bonuest,  then  their  portion  is  to  go 
to  any  issue  they  may  have  left;  and,  if 
none  is  left,  then  their  portion  is  to  be 
Clven  to  tbebeir  or  heirs  indicated  above.** 


William  and  James  were  dead  wlien  tbe 
will  was  made;  tbe  former  leaving  six, 
and  tbe  latter  two,  children. 

The  question  is,  do  the  children  take 
per  stirpes  or  per  capita?  And  shall  tbe 
$10,000  In  tbe  executor*8  bands  be  divided 
into  two  or  Into  eight  parts?  Tbe  pres- 
ence of  some  suggestive  clause  or  expres- 
sion in  other  portions  of  tbe  will,  indica- 
tory of  the  testator's  intent  to  tbe  con- 
trary, must  l>e  found,  before  we  should 
disturb  tbe  equal  distribntion  of  tbe  estate 
per  capita  among  these  children,  as  is  up- 
parentl.v  provided  for,  by  a  literal  con- 
struction of  the  language  used;  and  we 
observe,  first,  tbat  tbe  sixth  claose  up- 
pears  to  furnish  us  some  slight  clew  to  the 
testator's  meaning.  Ho  directs  his  execu- 
tor to  collect  all  money  owing  to  him,  by 
note  or  otherwise,  to  sell  bis  bank  stock, 
pay  the  few  debts  he  owei.and'dlstribnte 
the  residue  as  follows,  to  wit:  Onefourtb 
of  the  amount  he,  my  executor,  will  pay 
to  my  sister,  Jemima  Fields;  one  fonrtb 
to  my  brother  Frederick  R.  Fields,  (pro- 
vided he  is  living  at  the  time  of  distiibu- 
tion,  if  not,  his  share  Is  to  Ihs  egnally  paid 
to  the  other  three  branches  of  my  kindred 
named  in  this  Item  6th;)  onefourtb  is  to 
be  paid  to  the  children  of  m.v  brother  Wil- 
liam Fields,  dec'd;  and  tbe  remaining 
fourth  to  be  paid  to  tbe  children  of  my 
brother  James  Fields,  dec'd."  Tbas  tbe 
testator  gives  bis  estate  to  his  sister,  Je- 
mima, as  one  branch  of  his  kindred;  tobiit 
brother  Frederick,  if  living,  and.  It  dead. 
then"equally  "to  the otliertbree branches: 
to  the  children  of  his  brother  William 
Fields,  deceased,  whom  be  designates  In 
this  sixth  clause  as  one  of  tbe  branches  of 
bis  kindred :  and  to  the  cbildrea  of  his 
brother  James  Fields,  deceaserl,  whom  he 
also  designates  as  one  of  said  branches. 
He  refers  to* the  cbildren  of  his  brother 
William  collectively,  only,  and  as  a  branch 
or  as  a  class,  and  be  does  this  in  apparent- 
ly studied  or  express  terms;  and  baving 
so  unequivocally  used  these  phrases  as  rep- 
resenting branches  of  his  kindred,  and  hav- 
ing disposed  of  a  large  portion  of  hlM  es- 
tate to  these  cbildren,  as  branches,  in  tbe 
sixth  clause  of  his  will,  no  good  reason 
can  be  assigned  for  giving  a  different 
meaning  to  the  same  phraseology  when 
used  in  the  flftb  clause.  Moreover,  tbe 
fifth  cleuse  Is,  Itself,  not  wholly  without  a 
suggestive  indication  of  intentiun.  The 
testator  knew  that  his  brother  James  had 
two  children  only,  and  therefore  he  pro- 
vides tbut,  In  the  eventof  the  dea^h  of  any 
of  the  parties  to  the  bequest,  their  portion 
was  to  go  to  their  issue,  and,  if  none,  then 
to  the  heir  or  heirs,  as  above  indicated. 
When  we  regard  the  distribution  as  bHng 
made  to  the  two  branches  or  classes,  we 
can  see  why  the  testator  used  the  word 
"heir"  in  providing  that  the  surviving 
brother  or  sister  of  the  children  of  James 
Fields  should  take  the  property,  and  be 
properly  designated  as  an  "heir."  And 
then,  too,  under  a  distribution  per  capita. 
upon  a  child  dying  without  issue,  Its  pro|>- 
erty  n-ould  go,  not  to  its  brother  or  sister, 
wholly,  as  members  of  tbe  same  class  or 
branch,  but  thedistrlbution  is  made  equal- 
ly among  the  remaining  brothers  and  sis- 
ters and  the  cousins  of  the  decedent.    If 
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one  of  Jamefl  Fields'  children  died,  the  re- 
malnlDfc  one  would  take  one  oeventh  of 
the  property,  and  the  conslns  take  hIx 
seventlia,— a  distribution  certainly  not 
contemplated  by  the  testator. 

On  the  whiile  case,  we  are  of  opinion 
that  the  testator  meant  that  the  children 
of  bis  brothers  should  take  in  the  fifth,  as 
they  took  In  the  sixth,  clause  of  his  will, 
by  classes  or  branches,  ur  per  stirpes,  and 
not  per  capita,  us  was  held  in  the  lower 
court.  Many  authorities  are  cited  by 
counsel  on  both  sides,  but,  after  all,  the 
construction  of  the  will  la  dispute  depends 
on  no  other  mie  or  principle  than  the  as- 
certainment of  the  testator's  nieaninf;.  as 
Katheren  from  Ills  own  lanxuaite.  The 
ludKHient  of  the  lower  court  is  reversed, 
with  directions  to  distribute  the  estnte  in 
accordance  with  the  requirements  of  this 
opinion. 


Rosa  V.  COMMONWKALTR. 

{Court  of  Avpeai*  cf  Kentucky.    Jan.  13,  1898.) 

FAI.SB  SWBAWNO— IJIDICTMKST— EVIDBNCB. 

1.  An  inilictnieut  for  false  swearing,  set- 
tins  np  the  diite  of  the  offense,  the  nature  and 
style  of  the  action,  the  conrt  in  which  it  was 
pending:,  the  officer  administerinc  the  oath,  ju- 
risdiction and  authority  of  each,  the  n>ec[tic 
matror  uf  the  allej;ed  false  swearing,  its  falsity, 
and  knowledge  on  defendant's  part  of  its  falsi- 
ty, is  amply  suflioient, 

2.  Tho  fart  that  one  indicted  for  falsely 
swearing  tlint  he  was  not  behind  a  certain  tree, 
presumably  to  waylay  the  prosecutor,  as  charged 
in  the  indictment,  is  placed  at  the  tree  at  differ- 
ent hours  on  the  same  morning  by  different  wit- 
nesses, does  not  necessitate  an  instruction  that, 
before  he  can  l>e  found  guilty,  the  jury  must  be- 
lieve he  was  there  "at  the  time"  the  prosecu- 
tor says  he  was  there,  in  order  to  fix  more  def- 
initely the  time  and  occasion,  where  no  other 
time  or  occasion  is  attempted  to  be  shown,  and 
where  any  misconception  on  this  point  is  pre- 
vented by  an  instruction  on  the  necessity  of  cor- 
roboration. 

A  ppeal  from  circuit  court,  GrnTes  county. 

"Not  to  be  officially  reported." 

John  Boss,  havinff  been  convicted  of 
false  swearing;,  appeals.    Alflrmed. 

lietb  Jt  JobnstoB  and  W.  W. Robertson, 
for  appellant.  W,  J.  Headriek,  for  the 
Common  wealth. 

Hazelrioo,  J  The  appellant  was  tried 
and  convicted  in  the  Graves  circuit  court 
on  a  charge  of  false  swearlnK.  His  pun- 
ishment was  fixed  at  confinement  in  the 
penitentiary  for  two  years,  and  from  that 
Judgment  he  has  appealed.  The  indict- 
ment sets  out  the  date  of  the  offense,  the 
nature  and  style  of  the  case  in  which  the 
defendant  testifled,  the  coart  in  which  the 
Judicial  prcceeding  was  pending,  the  officer 
who  administered  the  oath,  with  accom- 
panying averments  as  to  the  Jurisdiction 
of  the  one  and  the  authority  of  tlie  other 
to  do  what  each  did,  the  specific  subject- 
matter  of  the  alleged  false  swearing,  with 
special  averment  of  its  falsity,  and  the 
knowledge  on  defendant's  part  of  its  falsi- 
ty. Thus  was  the  defendant  apprised  of 
the  specific  charge  against  him  by  the  al- 
legations of  an  indictment  of  more  than 
asual  particularity,  and  one  which  comes 


np  fully  to  all  the  rnqnlrementii  of  the  l«w. 
Com.  v.  Still,  83  Ky.275;  2  Archb.Crira.Pl. 
&  Pr.  965. 

Instruction  No.  1  given  by  the  conrt,  and 
objected  to  by  the  defendant,  closely  fol- 
lows the  allegations  o(  the  iudictment, 
and  the  guilt  of  the  defendant  Is  made  to 
depend  on  the  belief  of  the  Jury,  beyond  a 
renaonabledoubt,  of  each  and  every  charge 
contained  therein.  The  other  Instructions 
were  favorable  to  hlm,arenot  complained 
of,  and  are  in  fact  unobjectionable.  The 
defendant  asked  the  court— which,  how- 
ever, it  refused  to  do— to  tell  the  Jury  that, 
before  they  could  find  him  guilty,  they 
most  believe  that  be  **  was  at  the  tree  at 
the  time  James  Gary  says  he  was  there, 
as  he  passed  by  with  his  son  Festus." 
The  alleged  crime  of  defendant  consisted 
in  swearing  that  be  was  not  at  or  behind 
the  tree,  prPHuraahly  to  waylay  Gary,  as 
charged  In  the  Indictment;  and  for  this  he 
was  being  tried.  No  otiier  time  or  occa- 
sion was  attempted  to  be  fixed  by  the 
proof  than  when  Gary  saw  him  there, au<| 
when  his  (Gary's)  son  was  along,  and  the 
Jury  could  not  have  so  understood.  Gary, 
the  prosecutor,  fixes  that  time  at  about 
8  or  9  o'clock  in  the  morning.  He  says  it 
might  hare  been  as  late  as  10  o'cUick. 
And  Creasen,  the  corroborating  witness, 
says  it  was  about  16  minutes  after  9 
o'clock  on  that  morning  when  be  saw  de- 
fendant at  the  tree.  Someof  the  witnesses 
for  defendant  prove  thut  Gary  testified  on 
a  former  trial  that  he  saw  Ross  at  the 
tree  at  about  S  or  7  o'clock,  and  that 
Creasen,  who  was  a  mail  carrier,  could 
not  have  reached  the  vicinity  of  the  tree 
on  bis  mail  roate  before  10  o'clock  that 
morning.  Therefore  it  is  insisted  by  coun- 
sel that  the  defendant  was  placed  at  the 
tree  at  different  times  on  the  same  morn- 
ing, and  that  this  instruction  was  needed 
to  fix  more  definitely  the  time  and  occa- 
sion wlien  ho  was  at  the  tree,  for  swear- 
ing with  reference  to  which  he  was  on 
trial;  but  the  instruction  of  the  court  on 
the  necessity  of  corroboration  before  con- 
viction necessarily  prevented  any  miscon- 
ceptiou  as  to  the  sameness  and  identity  of 
the  occasion  In  question.  Upon  Gary's 
testimony,  without  corroboration,  or 
upon  Creasen 'b  evidence,  without  like  con- 
firmation, an  acquittal  would  have  been 
the  necessary  result,  and  of  the  truth  of 
these  statements  of  these  concurring  wit- 
nesses the  Jury  were  the  Judges.  The  seem- 
ing absurdity  of  the  propoxition  that  Koss 
would  have  traveled,  as  he  is  alleged  to 
have  done,  in  full  view  ol  his  enemy,  with 
bis  gun  in  hand,  in  order  to  secrete  him- 
self behind  a  tree  to  waylay  Gary,  and  the 
many  contradictory  statements  of  wit- 
nesses alleged  to  be  the  special  adherents 
of  the  prosecuting  witness  and  of  defend- 
ant, were  all  matters  the  consideration  of 
which  was  strictly  within  the  province  of 
the  jury,  nor  do  we  perceive  an.v  error  of 
the  court  with  respect  to  the  introduction 
of  testimony,  or  in  refusing  any  compe- 
tent evidence  offered  by  the  defendant, 
and,  on  the  whole  case,  see  nothing  In  the 
record  Indicating  that  defendant  had  not 
a  fair  and  impartial  trial.  The  judgment 
of  tlie  lower  court  is  therefore  affirmed. 
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Batbb  ▼.  Sloan. 

{Court  of  Appeals  of  KeiUMcky.    Jan.  13, 1898.) 

B4171TT— Mmtakb  —  Dbsoriptiox   of   Lahb  — 
Laches. 

It  Is  too  late,  after  the  lapse  of  10  yean, 
for  a  purchaser  at  sheriff's  sale  to  hare  correct- 
ed an  alleged  mistake  in  the  quantity  of  lands 
included  in  the  levy  and  deed. 

Appeal  Irom  circuit  court,  Letcber  coun- 
ty. 

"  Not  to  be  officially  reported. 

Action  by  Greenville  SSIoan  against  Rob- 
ert Bates.  Judgment  for  plaintm.  De- 
(eoOant  appeals.    Affirmed. 

6'.  B.  Disliiuan,  (or  appellant.  D,  W, 
Liadsey  and  John  L.  Scott,  tor  appellee. 

Bkn.vbtt,  C.  J.  By  virtue  of  an  execu- 
tion issued  from  the  Letchw  circuit  court 
in  favor  of  the  appellee  against  the  appel- 
lant the  sheriff  of  said  county  indorsed  the 
following  levy  thereon  upon  some  land  be- 
longing to  the  appellant:  "  Lying  and  be- 
ing lu  Letcher  county,  on  Millstone  creek, 
and  dpscribe<l  in  a  deed  dated  the  12th  of 
April,  IK52.  from  Richard  Quilling  and 
Soloman  Quilling  to  Rohert  Rates,  and 
recorded  In  Deed  Book  B  of  Letcher  coun- 
ty," etc.  Said  land  was  thereafter  sold  by 
tbe  sheriff,  and  the  appellee  purchased  it 
at  tbe  sale,  and  the  sherltt  thereafter  made 
bim  a  deed  to  tbe  land,  and  described  It 
In  accordance  with  the  levy.  About  11 
years  thereafter  theap|>elleeinstitutedthi8 
action  in  the  Letcher  clrenit  court  for  the 
purpoHe  of  correcting  a  mistake  in  the  lt;vy 
and  deed,  so  a.8  to  Include  more  land,  and 
to  i-ecover  the  possession  of  the  land,  in- 
cluding that  descril)ed  in  the  deed, and  the 
additional  land  left  out  by  mistake.  If  it 
be  conceded  that  there  was  a  mistake  in 
Indorsing  the  levy  and  In  tl)e  deed  as  to 
the  quantity  of  land  actuull.v  levied  on,  it 
is  entirely  too  late  to  correct  the  same; 
for  in  no  event  can  a  party  maintain  an 
action  for  fraud  or  mistake  after  the  lapse 
of  10  yearsfrom  thedateof  the  transaction 
complained  of.  Bnt  ti>e  Judgment  ap- 
pealed from  does  not  give  the  appellee 
more  land  than  was  included  ita  tbe  In- 
dorsed levy  and  deed,  for  it  Is  perfectly 
clear  that  the  land  described  In  the  levy  ik 
that  described  In  the  deed  from  RIcbard 
and  ISoloman  Quilling  to  the  appellant, 
dated  tbe  12th  of  April,  18S2.  The  addi- 
tional description,  calling  for  a  creek  and 
other  farms,  was  merely  for  the  purpose 
of  identityiug  thesaid  Quilling  land,  which 
in  no  wise  enlarges  or  restricts  the  quanti- 
ty of  land  levied  on  as  the  Quilling  land.  It 
was  that  land  that  was  levied  on,  and  no 
more.  The  Judgment  appealed  from  In 
plain  terms  directs  tbe  writ  of  possession 
to  be  issued  for  the  land  embraced  in  tbe 
S.  R.  Falrchlid  report  of  survev,  made  on 
the  29tb  of  Api-ll,  1891.  Said  survey  was 
of  the  land  embraced  by  tbe  Quilling  deed 
of  the  12th  of  April,  1852,  and  no  more. 
The  appellant  says  that  he  is  willing  to 
surrender  the  land  levied  on  and  sold,  and, 
as  no  more  was  given  to  the  appellee  by 
tbe  judgment  appealed  from,  but  that 
mnch  was  given.  Tbe  )ndgroent  Is  affirmed 
jon  tbe  appeal  and  crosa  appeal. 


GOLTZ  T.  ORIBWOLD. 

(Supreme  Court  of  Misaouri,  Division  No.  1. 
Dee.  22.  1893.) 

Impbacbmbht  ov  WriKBss  —  Nsouesvoa— Dah- 

OBIiODS    FbIMMBS  —  IMJUBIBS    to     TBATXI.BB  — 

Xnstbi;ctions. 

1.  Plaintiff  was  injnred  by  falling  at  night 
into  an  opening  in  the  sidewalk  along  defend- 
ant's hotd.  On  the  trial  for  damages,  a  police 
serfTfant.  to  whom  plnintiff's  stepson  had  j:one 
on  the  morning  after  the  accident  to  inquire  for 
him,  testified  that  the  st^son  scid  that  he  had 
seen  plaintiff's  friend  whom  he  was  with  the 
night  b(fbre,  who  told  him  tliat  plaintiff  was 
drunk_,  and  insisted  on  going  alone.  The  step- 
son did  not  testify  at  all  in  regard  to  the  pro- 
ceedings or  condition  of  plaintiff  on  the  night  of 
the  aciiilent,  e.vcept  when,  on  cross-examiiiatiDn, 
defendant's  counsel  asked  him  if  his  stepfather 
had  not  been  on  a  spree  the  night  l>efore  the  ac- 
cident, and  if  he  did  not  tell  the  sergeajit  be 
had,  to  both  of  which  questions  he  answered, 
"No."  Held,  that  the  testimony  of  the  police 
sergeant  was  inadmissible  to  impeach  the  evi- 
dence of  the  stepson. 

2.  The  court,  having  charged  that,  if  idain- 
tiff  was  injured  by  the  failure  of  defendant  to 
provide  a  proper  railing,  their  verdict  ^ould  be 
for  plaintiff,  added  the  qualification,  unless  a 
suitable  railing  had  l)een  placed  around  the  open- 
ing, and  it  had  l>een  removed  without  the  knowl- 
edge of  defendant,  and  by  the  exercise  of  ordi- 
nary care,  defendant  woijd  not  have  known  of 
such  removal.  The  evidence  for  plaintiff  showed 
that  when  he  was  discovered  at  the  Iwttom  of  the 
opening,  in  the  morning,  whatever  railing  there 
liad  been  at  the  western  end,  which  wasmree  or 
four  feet  wide,  was  broken  down.  Defendant 
introduced  evidence  that  there  had  been  around 
the  opening  a  sufficient  iron  railing,  that  the 
western  end  had  l>een  removed  to  admit  some 
boilers  into  the  cellar,  but  it  was  in  good  condi- 
tion on  tbe  night  of  the  accident,  l>nt  there  was 
no  evidence  of  the  removal  of  the  railing  without 
defendant's  consent.  BeU,  that  the  qnalification 
should  not  have  been  added  to  the  instruction. 

3.  The  evidence  showed  that  the  opening  in- 
to which  plaintiff  fell  was  on  the  north  side  of 
an  alley  next  to  defendant's  hotel,  and  three  or 
four  feet  wide;  that  while  plaintilr  was  crossing 
the  alley,  on  a  dark  night,  his  hat  blew  off  into 
the  alley;  that  he  followed  it  on  a  fast  ^valk, 
touching  tike  wall  of  the  hotel  with  one  hand, 
and  trying  to  catch  his  hat  with  the  other,  and 
wliile  80  doing  pitched  into  the  opening.  Hdd, 
that  there  was  nothing  in  these  facts  to  warrant 
suggestions  in  the  inatmctions  given  the  jury  by 
the  court,  that  plaintiff  might  have  been  thrown 
into  the  opening  by  some  unknown  force,  or  that 
he  heedlessly  rushed  into  it.  Barclay,  J.,  dis- 
senting. 

Appeal  from  St.  Louis  circuit  coort; 
Jambs  E.  Withbow,  Judge. 

Action  by  William  F.  Oolts  against 
Joseph  L.  Grlawold  to  recover  damages 
for  personal  injuries  sustained  by  falling 
into  an  opening  in  the  sidewalk  along  de- 
fendant's hotel.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

F.  &  E,  L.  Gottf^balk,  for  appellant. 
Martin,  Laugblln  it  Kern,  for  reapondent. 

Brack,  J.  Tbis  an  action  for  damages 
for  personal  injuries,  in  which  the  Jury 
found  for  the  defendant,  and  from  the 
judgment  in  his  fnvor  on  such  verdict  the 
plaintiff  appeals.  The  substance  of  the 
petition  is  that  the  defendant  Is  the  own- 
er and  proprietor  of  tbe  Laclede  Hotel,  on 
tbe  corner  of  Slxtb  aud  <3ie«tant  atreata. 
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in  the  city  of  St.  Lonis;  that  said  bnil.l- 
Idk  U  bounded  on  the  liuiith  by  a  public 
alley;  "tbatlDHutd  alley, immediately  ad- 
tuiuing  the  property  of  the  delendant, 
there  Is  an  opening  deHigned  to  furnish 
light  to  the  baaement  purt  ol  said  hotel, 
which  opening  Is  about  forty  feet  long, 
three  to  tour  feet  wide,  and  about  twelve 
leet  deep,  provided  at  the  top  with  an 
iron  railing  on  three  sides,  the  fourth  side 
being  formed  by  the  wall  of  the  l>uil(llng; 
that  at  tlie  time  herein  mentioned  the  rail- 
ing at  the  west  aide  ot  said  upening  was, 
and  had  been  for  a  long  while,  broken  oO, 
decayed,  or  destroyed,  so  tliat  said  open- 
ing on  the  west  side  was  unprotected  and 
unguarded  by  a  aufflcinnt  railing,  or  other- 
wise; that  in  the  night,  between  the  5th 
and  6th  days  of  February,  1889,  the  plain- 
tiff, while  lawfully  passing  and  walking 
in  said  alley,  without  knowing  of  or  see- 
ing said  excavation  or  upening,  nor  able 
to  see  the  same,  by  reason  of  the  neglect 
of  the  defendant  to  keep  a  light  there,  or 
other  warning,  lell  into  suld  opening,  and 
received  sei-ious  injury."  The  answer  was 
a  general  denial,  and  a  plea  of  contribu- 
tory negliiience,  apon  w.liich  issue  was 
joined  by  reply. 

The  errors  inKisted  on  here  are  that  the 
court  admitted  improper  evidence,  r«>- 
fnsedan  instruction  asked  by  the  plaintiff, 
and  gave  the  following  iDstructions  on  its 
own  motion,  and  at  the  request  of  the  de- 
fendant, which  are  claimed  to  he  erro- 
neous: "U)  I' thejury  bellevefrom  the  ev- 
idence that  the  delendant  was  the  owner 
and  In  possession  of  the  building  and 
premises  known  as  the  'Laclede  Hotel,'  in 
the  city  of  St.  Louis.  Mo.,  on  the  morning 
of  the  5th  day  of  February,  1889,  and  that 
on  the  south  side  of  said  hotel  there  was 
at  said  tiniea  public  alley;  that  in  said  al- 
ley, or  iiomediatety  adjoining  the  same, 
an  opening  about  ten  or  twelve  feet  in 
depth, about  three  feetin  width, and  about 
twenty  feet  in  length,  joins  said  hotel,  and 
Is  a  part  thereof,— then  the  law  devolves 
upon  the  defendant  the  duty  so  to  guard 
and  protect  said  opening  as  to  render  it 
secure  for  peraons  lawfully  using  said  al- 
ley; and  if  the  jury  further  find  from  the 
evidence  that  plaintiff,  on  or  about  the 
6th  day  of  February,  1889,  while  lawfully 
being  in  or  passing  through  said  alley, 
and  without  negligence  on  his  part,  fell 
into  said  opening,  on  the  west  end  or  west 
Bide  thereof,  by  reason  of  the  neglect  ol 
the  defendant  to  provide  a  proper  railing, 
or  to  sufficiently  guard  and  protect  said 
opening,  and  that  be  iGoltz)  was  injured 
thereby,  then  the  jury  will  find  for  the 
plaintiff,  unless  yon  further  find  from  the 
evidence  that  a  suitable  railing  or  guard 
had  been  placed  around  Raid  opening,  and 
that  SHld  guard  or  railing  had  been  re- 
moved without  the  knowledge  or  consent 
of  defendant,  and  that  by  the  exercise  of 
ordinary  care  tlie  defendant  would  not 
have  known  of  such  removal.  (2)  If  you 
believe  from  the  evidence'  that  the  injuries 
complained  of  were  occasioned  by  the  care- 
lessness or  negligence  ol  the  plaintiff, 
which  directly  contribute*]  to  the  acci- 
dent, your  verdict  ought  to  t)e  for  the  de- 
fendant, whether  the  place  into  which  the 
plaintiff  fell  was  securely  guarded  or  not. 


(8)  It  the  plaintiff  was  thrown  into  the 
area,  or  fell  In  through  his  own  caraleKS- 
ness  or  negligence,  he  cannot  recover  in 
thiacase,  and  your  verdict  should  beforthe 
defendant.  (4)  The  pnrsuit  of  liis  hat  was 
not  such  an  emergency  as  exempted  the 
plaintiff  from  the  exercise  of  reasonable 
care  and  prudence  when  he  entered  the  al- 
ley in  question;  and  If  you  find  from  the 
evidence  that  plaintiff,  without  exercising 
ordinary  care  and  prudence,  rushed  or 
ran  Into  the  alley,  knowing  It  to  be  dark, 
and  not  knowing  the  dangei-s  Involved, 
and. while  so  rushing  or  running  he  fell 
Into  the  area  in  qnpotion,  he  cannot  recov- 
er In  tills  case,  and  your  verdict  should  be 
tor  the  defendant.  (5)  If  you  find  from  the 
evidence  that  the  plalutiff,  In  the  night- 
time, run  or  went  with  great  baste  in  the 
alley  In  question,  and,  at  the  time,  the  alley 
was  dark,  and  be  was  unable  to  see  hl» 
way,  and  he  did  noi  know  of  the  dangers 
or  rlHk  Involved,  and  If  he  was  a  struitger 
in  the  place,  and  could  not  discover  or  dis- 
cern the  condition  of  the  alley,  and  while 
running  through  the  alley,  and  witboat 
exercising  ordinary  care  and  prudence, — 
and  while  running  through  the  alley,— tell 
Into  the  opening  referred  to  by  the  wit- 
ness, then  he  was  guilty  of  such  contribu- 
tory negligence  as  precludes  his  right  to 
recover  In  this  case,  and  the  Jury  will  SQ 
And." 

Un  the  trial  Henry  Voidt  testifled  for 
the  plaintiff,  in  substance,  as  folluwR:  "I 
am  u  tailor.  Am  an  adopter!  son  of 
plainlin.  Bare  had  a  home  with  him  for 
the  last  nine  or  ten  years.  Last  Febrn- 
ary,  at  the  time  of  the  accident  befallinjr 
the  pialntift,  I  went  to  look  at  the  place 
of  the  accident.  This  was  in  the  afternoon 
of  the  same  morning  lie  was  found  in  the 
opening.  I  went  into  tlie  alley  from  Mar- 
ket street,  between  Fifth  and  Sixth  streets. 
The  alley  makes  an  angle.  It  comes  in  at 
Market  street,  and  comes  out  on  Sixth 
street.  When  I  got  there,  I  found  a  man 
fixing  the  railing.  He  was  a  blackaraith, 
I  think.  The  riiilini<;  is  a  little  longer  than 
this,  [referring  to  the  jury  railing,]  about 
as  high  as  this,  and  at  one  end  it  runs  into 
the  boose.  The  man  was  dxing  the  cocr 
ner  post,  and  patting  an  iron  bar  into 
the  bottom,  and  he  was  fastening  It  to 
the  post.  The  railing  is  of  iron  posts 
and  croBspleces.  On  the  edge  where  ic 
was  being  repaired,  there  were  no  cross- 
pieces.  The  man  wasfising  the  west  end, 
from  the  iron  post  to  the  wall  xtt  th» 
hotel,— a  space  of  aboot  three  or  four  feet, 
I  think."  Here  tlie  court  ruled  out  several 
questions, asfollows:  "(Juestiun.  Descrilie 
that  part  of  the  railing  at  the  western 
end  of  areo.  (Defendant's  counsel  objects 
to  the  question.)  The  Court:  This  was 
after  the  accident?  Mr.  I^aughlln:  Yesy 
6ir.  The  Court:  The  objection  ie  sus' 
tained.  ( Plaintiff's  coouHel  excepts  to  the- 
ruling  of  the  coort.l  Answer.  There  was 
one  crossbar  at  the  bottom.  At  the  time 
I  saw  it,  the  man  was  working  at  the  top 
bar.  There  was  nothing  between  that 
bar  and  thecroasbar  at  the  bottom.  The 
place  between  them  was  Inrge  enough  for 
auyl)ody  to  slip  or  fall  through.  I  speak 
of  tlie  weet  aide  of  the  railing.  The  south- 
aide  ol    tlie    railing    bad   crosshani   b»- 
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tween  tbe  posts.  It  In  about  tbree  and 
one  half  to  foar  feet  high."  On  cross-ex. 
amlnatlon  he  testified:  **I  am  plaintirr'n 
adopted  son.  Lived  with  hlra.  Was  hunt- 
Inutlurhim  the  next  morning.  Went  to  tbe 
policesta  tion  on  Chestnut  street,  and  aslced 
them  whether  they  had  found  this  man. 
Saw  the  sergeant  In  charge.  Question. 
Did  you  tell  the  sergeant  there  that  ynur 
eteplather  had  gone  un  a  spree  with  some 
people  from  the  old  coontry  the  night  be- 
fore, and  bad  not  returned?  Annwer.  I 
did  not  tell  him—  (Here  plaintiff's  coun- 
sel objects  to  the  qnestlon  as  immaterial 
and  incompetent.)  Q.  Was  it  a  fact  that 
your  stepfather  did  go  off  on  a  spree  witli 
«ome  friends  from  the  old  country  the 
night  before?  A.  No,  sir.  Q.  Did  you  tell 
the  sergeant  that  be  had?  A.  No,  sir. 
'(Plaintiff's counsel  objected  to  the  ques- 
tion.) The  Court:  Before  yon  objected, 
4ie  answered  tbe  question.  Mr.  Gotts- 
«hhlk;  I  ask  that  the  answer  be  stricken 
from  the  record.  (Un  inquiry  by  the 
court,  defendant's  counsel  states  the  wit- 
ness has  made  certain  statements,  and  he 
wants  to  find  out  whether  he  has  made 
different  statements,  whereupon  the  court 
overrules  tne  objection,  to  which  ruling 
plaintiff,  at  the  time,  doiy  excepts.) "  For 
the  defendant,  John  H.  Wray  was  Intro- 
duced as  a  witness,  and  testified  as  fol- 
lows: "I  am  sergeant  of  police.  Remem- 
ber tbe  occurrence  of  this  man's  full.  He 
was  brought  to  our  station.  Next  day 
this  gentleman  [referring  to  Mr.  (^uidt] 
came  to  the  station,  and  inquired  for  him. 
Question.  Go  on  and  tall  what  was  said. 
(Plaintiff's  counsel  objects  to  tbe  question 
a:?  calling  for  a  conversation  in  the  ab- 
sence of  tbe  plaintiff.  Objection  overruled. 
Plaintiff  excepts.)  He  camu.  and  was 
making  Inquiry  about  this  man,  [plain- 
tiff,] and  he  represented  that  tliis  man 
was  his  guardian,  or  father,  or  soniething. 
He  was  a  particular  friend,  iit  any  rate, 
and  lived  with  him,  or  something  of  that 
kind,  as  well  as  I  remember;  and  be  said 
he  was  out  the  nUht  preTlons— I  think  it 
was— to  a  meeting  of  some  tailors, — 13  a 
lodge,  I  think,  is  what  he  said  to  me, — 
and  after  th(>  meeting  he  and  some  friends 
had  gone  off  together  to  a  saloon,  and 
bad  a  good  time,  and  had  got  under  the 
influence  of  liquor,  and  they  bade  him 
good-by  nbont  Sixth  and  Market  streets; 
that  they  Insisted  on  taking  iilrn  home,  and 
be  said  h<^  was  nble  to  take  care  of  him- 
self, a  t»(l  would  not  let  them  do  it,  and 
they  then  bade  him  good-by:  and  tliat 
•was  the  last  they  saw  of  hliu,  and  they 
•didn't  know  what  became  of  him.  •  •  » 
He  said  this  was  what  thefrlend  who  was 
with  the  plaintiff  told  him." 

1.  It  is  Insisted  that  the  conrt  commit- 
ted error  In  admitting  the  evidence  of  the 
witness  Wray,  and  with  much  reason. 
It  was  certainly  not  admissible  as  orig- 
inal evidence,  nor  do  we  think  it  was  ad- 
missible in  impeachment  ol  the  evidence  of 
Voidt.  Previous  declarations  of  a  witness 
In  regard  to  a  material  matter  about 
which  be  testifies,  inconsistent  with  bis 
testimony  upon  that  matter  when  on  the 
stand,  may  be  given  In  evidence  for  the 
purpose  of  impeaching  the  veracity  of  tbe 
witnem.     Bat  in  tbis  case   the   witness 


Voidt  did  not  testify  at  all  in  regard  to 
tbe  proceodings  or  the  condition  of  the 
plaintlir  ou  the  evening  of  the  accident. 
He  could  not  have  done  so,  because  he  was 
not  with  him,  knew  nothing  about  that 
matter,  and  did  not  undertake  to  speak, 
in  his  evidence,  on  that  subject  at  all.  In 
tbe  face  of  this  situation  the  counsel  for 
tbe  dpfendant  adroitly  put  the  question 
to  tills  young  and  inexperienced  witness, 
"Was  it  a  fact  that  your  stepfather  did 
go  off  on  a  spree  with  some  friends  from 
tbe  old  country  the  night  before?"  to 
which  he  promptly  answers.  "No,  nlr;" 
such  answer  being,  of  course,  nutbins 
luoie  than  his  then  opinion  upon  that 
subject,  from  what  he  had  heard  from 
others,  and  about  which  he  personally 
knew  and  testified  nothing.  And  when 
counsel  quickly  follows  with  tbequeatinn, 
"Did  you  tell  thesergennt  tba'  nehad?"  it 
Is  not  surprising  that  he  Inimediatply  an- 
swered, "No,  sir,"  perhaps  Indignant  that 
any  one  should  think  for  a  moment  that 
he  entertained  such  an  opinion,  or  had 
expressed  it  to  another.  And  so  it  turns 
out  when  the  oHlcer  is  examined.  He  did 
not  express  to  him  such  an  opinion,  or  nn- 
dertake  to  tell  bim  anything  about  the 
matter,  save  what  he  had  heard  from 
others.  There  was  here  no  evidence  to 
be  impeached,  and  none  impeaching  it. 
But  this  semblance  of  impeachment  wa« 
made  the  means  ol  getting  before  the  Jury, 
as  some  sort  of  evidence,  tbe  vague 
rumors  that  may  have  come  to  the  ears 
of  the  boy  and  the  police  on  the  morning; 
after  the  accident,  and  which.  It  turned 
out  npon  the  trial  of  this  case,  were  un- 
supported by  the  evidence  of  sworn  wit- 
nesses. That  it  was  prejudicial  to  the 
plaintiff's  case,  there  can  be  little  doobt, 
in  view  of  the  resnit. 

3.  Instruction  No.  I  given  by  the  court 
contains  the  substance  of  plaintiff's  refnspd 
instruction  qualified  by  the  last  clause,  to 
wit,  "  unless  you  ftirther  find  from  tbe  evi- 
dence that  a  suitable  railing  or  guard  bad 
been  placed  around  said  opening,  and  that 
said  guard  or  railing  bad  been  removed 
wltiiont  tbe  knowledge  or  consent  of  de- 
fendant, and  that  by  the  exercise  of  ordi- 
nary carethedefendant  would  haveknown 
of  such  removal;"  and  of  this  quitiiticR- 
tion  the  plaintiff  complains,  principally 
for  tbe  reason  that  there  is  nc  evidence 
upon  which  to  base  it.  The  evidence  fur 
the  plaintiff  tended  to  show  that  when 
tbe  plaintiff  was  found,  eaily  in  tbe  mum- 
Ing,  in  an  unconscious  condition,  lying  at 
the  bottom  of  this  open  cellar,  whatever 
railing  there  had  been  at  tbe  western  end, 
which  was  bPtween  three  and  four  feet 
wide,  was  broken  down,  and  the  wesrt 
end  left  open,  or  partially  so.  Tbe  situa- 
tion spoke  for  itself;  and  his  evidence  made 
a  prtma  fncte  case  of  the  insufficiency  of 
that  railing  to  protect  the  lives  and  limbs 
of  passers  lu  tbe  alley  from  the  danger  of 
falling  in  the  subway.  Kearney  v.  Rail- 
way Co.,  L.  R.  6  Q.  B.  411;  Khron  v. 
Brock,  144  Mass.  516,11  N.  F..  Rep.  748: 
Mullen  V.  St.  John,  67  N.  T.  567;  Franker. 
City  of  St.  Louis,  (Mo.  Sup.)  19  S.  W.  Rep. 
938.  To  meet  tills  prima  facte  case  the 
defendant  introduced  evidence  to  show 
tbnt  originally  there  had  been  conatructed 
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around  tbls  opening  a  suflSdent  iron  rail- 
ing; tbut  while  the  weateru  end  had  at 
one  time  b«en  rnmoved  by  the  defendant's 
■ervanta,  to  enable  them  to  get  aome  boil- 
ers down  Into  thia  aubway,the  loner  bar, 
near  the  Kruuud,  connectinK  the  corner 
poBtwith  the  building  was  leftin  poaition; 
and,  while  the  opper  bar  and  the  connect- 
inK ironnorlc  (between  the  two  bars)  had 
nut  been  reat<)rc-<l,  there  had  been  Hiibati- 
tuted  for  them  a  piece  ol  una  pipe  In  the 
place  ol  the  upper  bar.  connected  witli  the 
lower  bar  by  interlaced  telegraph  wire 
across  the  apace  between  the  two  bars; 
that  while  this  Bobatitute  railing  waa  aft- 
erwiirda  found  by  the  police  to  be  looae 
and  inaufSclent,  and  reported  to  the  de- 
fendant, it  had  been  repaired,  and  was  in 
good  condition  on  the  night  of  the  acci- 
dent. And  this  was  the  aubstaui-e  of  ail 
the  evidence  on  the  condition  of  tlie  west- 
ern end  of  tlie  railing.  There  waa  no  evi- 
dence whatever  upon  which  to  buKe  the 
idea  in  the  inHtruction  of  a  removal  of 
thiit  west-end  railing,  such  an  It  was,  by 
a  third  person,  without  the  defendant's 
consent;  and  tM  plaintiR's  iustructiou 
should  not  have  been  thus  gualltied. 

3.  The  remaining  Instructions  com- 
plained of  are  all  on  the  subject  of  contrib- 
utory negligence.  It  Is  not  necessary  that 
they  should  be  analysed  or  examined  in 
detail.  That  they  should  not  have  been 
given  will  become  manifest  by  a  considera- 
tion of  the  few  plain,  simple  facta  dis- 
closed by  the  evidence.  This  open  cellar 
way  on  the  south  side  of  the  Laclede 
Hotel  runs  lengthwise  with  the  north 
side  nt  the  alley,  and  Is  between  8  and  4 
feet  wide.  Between  its  west  en<i  and 
Sixth  street  a  big  amoi^estaclc  la  located 
beside  the  building,  whose  diameter  ia 
about  2J^  or  8  feet-,  tlius  extendlnc;  nearly 
or  quite  as  fartowarda  theline  of  thealley 
as  the  cellar  way.  It  aeema  that,  while 
the  light  from  Sixth  atreet  shinea  into  the 
alley,  this  smolcestack  casta  the  weat  end 
of  the  opening  Into  the  shade.  The  plain- 
tiff, who,  the  evidence  ahowa,  waa  an  in- 
dustrious tailor,  of  sober  hablta,  and  a 
stranger  to  this  part  of  the  city,  was  pass- 
ing (ilong  Sixth  street  on  the  night  of  the 
accident,  which  waacoid, dark, and  windy. 
He  had  on  a  stiff,  new  hat.  As  he  was 
rroaaing  the  alle.v  hia  hat  blew  off.  and  in- 
to tlie  alley;  and,  in  his  own  lunKUoge, 
tliia  ia  what  he  did.  "I  went  ri^ht  after 
my  hat.  I  did  not  run  fust.  Made  good 
steps,— a  faat  walk.  I  rould  see  where  I 
was  walking  until  1  got  to  the  smoke- 
stack. My  hat  was  clone  to  me.  Behind 
the  amokestnek.  my  hat  rolled  towards 
the  hotel,  and  I  followed  it.  Had  my  left 
hand  touching  the  wall,  and  was  trying 
to  grab  my  hat  with  my  right  hand.  I 
went  about  six  or  seven  feet  that  way, 
when  I  pitched  right  into  the  openinsr.  ** 
The  plaintiff  turlher  testifies  that,  during 
the  evening  before  his  bat  blew  off,  he  had 
taken  a  glass  of  beer  and  three  small 
glasaes  of  some  kind  of  bitters,  which  he 
says  was  a  mild  drink,  and  that  he  was 
n«it  at  all  under  the  influence  of  liquor. 
In  this  he  is  corroborated  by  a  witness 
who  was  with  him  during  the  evening, 
and  who  parted  with  him  but  a  few  mo- 
menta before  the  accident.  When  he  was 
louod  the  next  morning  at  the  bottom  of 


the  subway,  in  a  helpless  conditiuD,  he 
asked  for  a  drink  of  coffee,  but,  upon  the 
■uggestion  of  the  steward  of  the  hotel, 
wbiaky  was  given  him,  instead.  He  was 
directly  taken  thence  to  the  dispensary, 
where  a  physician  in  charge,  upon  a  super- 
ficial examination, based  upon  his  appear- 
ance and  thesmeliof  alcohol  on  hia  breath, 
diagnosed  the  case  aa  contualon  of  the 
seaip  and  cheat,  and  aicoholiam,  and  sent 
him  to  the  hospital,  wherehe  waa  examined 
and  treated  by  two  physicians,  one  of 
whom  had  been  his  family  physician  for 
eight  years;  and  no  indication  of  alcohol- 
ism waa  found  in  his  system  or  symptoms. 
We  look  in  vain  through  tliese  evidential 
facts  for  either  idea  suggested  to  the  jury 
in  the  Instructions,  that  the  plaintiff  may 
have  been  thrown  into  this  opening  by 
some  unknown  force,  or  that  he  heedlesaiy 
rushed  into  it.  In  fact,  we  look  In  vain 
through  the  whole  record  for  any  evidence 
of  negllKeuce  on  the  part  of  the  plaintiff, 
contributing  to  his  injury,  or  for  any  act 
of  his  that  would  not  have  been  that  of 
an  ordinarily  prudent  man,  under  the  cir- 
cnmatances.  Had  there  been  auch  evidence 
these  luRtructiona  are  objectionable  in 
otiier  respects,  which,  however,  it  ia  nu- 
necessary  to  notice.  Forthe  errors  noted, 
the  judgment  will  be  reverae^,  and  the 
cause  remanded  for  new  trial.  All  concur, 
except  Barclay,  J.,  who  is  of  opinion  that, 
upon  the  facta  In  evidence,  it  was  entirely 
proper  to  aubmit  to  the  jury,  along  with 
the  other  iaauea  in  the  case,  the  qneation 
whether  or  not  plaintiff  was  In  the  exercise 
of  ordinary  care  atand  Just  before  the  time 
o(  his  injury. 


Trioo  ▼.  VEnMiLLioN  et  «/. 

(Sv/preme  Court  of  Mlgnonrl,  Division  Wo.  I. 

Dec.  23,  1S92.) 

Vbudor'8  Libs— Waiver  —  Mobtoaoes— Pbioki- 

TIE9 — Equity  Maxims. 

1.  A  vendor's  lien  is  not  ■wnired  by*hi8  tak- 
ing a  niortKafre,  ui>on  the  land  conveyed,  to  «»■ 
cure  the  purchaser's  notes  for  the  price. 

2.  A  mortsage  to  secure  a  loan  made  on  the 
faith  of  a  clenr  record  title  takes  precedence  of 
•QOtli«r  mortKnge.  rooonlod  Inter,  to  secure  the 
purchase  price  of  tlie  title.  In  the  circumstances 
stated  in  the  opininn. 

3.  'I'his  case  illuiittrntes  the  maxims  thnt 
"equity  follows  the  law,"  and  that  "he  who  is 
prior  in  time  is  stronger  in  rieht." 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Bates  county; 
Chaiu.cs  W.  Sloan,  .lud^e. 

Ejectment  by  one  Trigg  against  Vermil- 
lion and  others.  From  a  Judgment  for 
plniiitiff,  dHfeudants  appeal.    AfUrnied. 

Pufre  &  Uenton,  for  appellants.  Draffea 
&  WilUams,  for  respondent. 

Barclat,  J.  This  Is  an  action  of  eject- 
ment, with  an  equitable  defense.  The  sub- 
stance of  the  litigation  is  a  dilfereuco  a^ 
to  the  priority  in  equity  between  two 
mortgages.  Plaintiff  asserts  title  under 
that  which  we  shall  designate  as  the 
first.  The  defenrlanta  claim  under  the 
other,— the  second.  Each  was  executed 
and  acknowledged  correctly,  in  respect  of 
torm,  and  purported  to  convey  the  same 
tract  of  land  to  secure  payment  of  anma 
ot  money :  but  the  first  was  recorded  at 
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12:30  p.  M.  and  the  second  at  1:45  p.  m.  of 
the  name  doy,— May  \9,  1888.  It  will  not 
bt*  needful  to  spread  on  our  record  all  the 
OetullH  of  the  transaction.  TheKlstotlt 
!•  that  a  third  party  tu  the  case  (Mr. 
Cruw)  entered  Into  an  BKrveiiient  with 
Mr.  Beckett  to  buy  this  land,  and  as  part 
of  the  purchase  was  to  execute  a  deed  of 
truiit  (In  the  nature  of  u  murtgajte)  to 
Mr.  Beckett  to  secure  the  greater  portion 
of  the  purchase  price,  vis.  93.30U.  Before 
this  arrangenienr  was  carried  out,  Mr. 
Crow  negotiated  with  the  Walton  & 
Tucker  Company  for  a  loan  of  93,000  upon 
the  same  land,  which  he  represented  he 
was  about  to  buy  of  Mr.  Beckett.  The 
company  (after  some  delay,  for  the  pur- 
pose of  having  tke  title  esaintned)  agrped 
to  make  the  loan  upon  Crow's  acquiring  a 
clear  title.  Beckett  executed  a  deed  of  full 
warranty  to  Crow,  at  the  office  of  the 
company,  and  delivered  it  to  Crow.  This 
having  been  placed  of  record,  the  mort- 
gage by  Crow,  In  favor  of  a  trustee  for 
the  company,  to  secure  the  fS.OOO,  was 
then  given  and  filed  for  record  at  12.80  p. 
M.,  and  that  sum  was  accordingly  ad- 
vanced to  Crow  by  the  company.  Later 
In  the  day,  at  1 :45  p.  M.,  the  mortgage  of 
Oow  to  Beckett,  to  secure  the  unpaid 
part  of  tlie  purchase  money,  was  re- 
corded. Beckett  the  next  day  became 
aware  of  the  real  condition  of  affairs,  aa 
above  disclosed,  and  began  an  attach- 
ment suit  against  Crow  on  the  ground  of 
frand.  For  the  purposes  of  the  present 
appeal,  we  shall  treat  the  plaintiff  as  oc- 
copying  the  same  position  as  the  Walton 
&  Turker  Company,  that  made  the  loan 
to  Crow,  thouKh  in  (act  plain  tiff  is  the 
holder  of  the  secured  note  by  asHlgnraent 
or  purchase  from  that  company.  The 
trial  court  found  for  the  plaintiff,  aad  de- 
fendants appealed. 

1.  A  mortgage  (covering  only  the  land 
conveyed)  received  by  a  vendor  to  secure 
the  vendee's  notes  for  the  price  does  not 
constitute  a  waiver  of  the  vendor's  lien. 
This  isu  settled  rule  In  Missouri.  But  our 
registry  laws  declare  that  no  instrument 
in  writing,  affecting  title  to  real  estate, 
shall  be  valid,  "except  between  the  parties 
thereto,  and  such  as  have  actual  notire 
thereof,  until  the  same  shall  be  deposited 
with  the  recorder  for  record."  Itev.  St. 
1889.  §  2420.  It  follows  that  where  a  loan 
is  made  upon  the  credit  of  an  ostensibly 
clear  record  title,  and  an  instrument  se- 
curing the  loan  Is  duly  recorded,  that  se- 
curity cannot  be  impaired  by  the  lat»'r 
record  of  n  mortgage  to  the  vendor  to  se- 
cure the  purcbape  price  of  the  title,  where 
the  lender  had  no  notice  of  the  facts  creat- 
ing the  vendor's  lien  at  the  time  of  making 
the  loan.  The  case  at  bar  Is  distingulsh- 
Bble  from  Turk  v.  Funk,  (187S,)  G8  Mo.  18; 
In  this :  that  there  the  loan  was  made,  not 
upon  a  clear  record  title  In  the  borrower, 
bnt  upon  a  lesser  equitable  estate  vested 
in  hini,  whereas  here  the  entire  title  had 
pnHHCd  to  Crow,  nnd  npon  that  title  the 
Walton  &  Tncker  Compnny  advanced  the 
funds  which  their  mortgage  was  Intended 
to  secure.  Id  Bogers  v.  Tucker,  (18S7,)  W 
Mo.  346.  7  S.  W.  Rep.  414,  (another  prece- 
ilent  relied  opon  by  defenrlants.)  it  ap- 
peared that  all  portlos  to  the  transaction 
were  Informed  of  the  actual  state  uf  tb« 


title:  and  hence  It  was  natnrally  held 
that  a  vendor's  lien, embodied  In  his  mort- 
gage, was  prior  in  right  to  another  lien 
given  to  a  third  person  to  seizure  a  loan  of 
part  of  advances  toward  the  purchase 
money.  But  lu  the  casn  before  us  the  Im- 
portant element  of  notice  to  the  lender  of 
the  vendor's  rights  In  the  premises,  which 
dominated  that  judgment,  is  wanting. 
Had  the  lending  company  here  been  in- 
formed (or  was  It  chargeable  In  equity 
with  notice.  In  the  circumstances  I  of  the 
real  facts,  touchlnz  the  nonpayment  uf 
the  purchase  money,  the  equities  of  the- 
parties  would  be  wholly  different.  But 
equity  follows  the  law,  and  cannot  prop- 
erly Ignore  the  positive  statute  already 
quoted,  touchlUK  the  effect  to  be  given  to 
the  registry  of  deeds.  It  cannot  rightly 
promote  a  vendor's  Hen  to  a  priority  for- 
bidden by  the  law,  as  it  Is  written. 

2.  The  real  issue  in  the  case  was  one  of 
fact,  vie.  whether  or  not  the  officers  and 
agents  of  the  Walton  &  Tucker  Company 
were  affected  with  notice  of  the  nonpay- 
ment uf  the  purchase  price  by  Crow.  We 
have  reviewed  the  testimony  on  that 
point,  an<l  from  It  conclude  that  those 
agents  were  quite  as  much  surprised  at 
the  later  disclosure  of  Crow's  maneuvers 
In  regard  to  the  title  as  was  Mr.  Beckett. 
They  seem  to  have  been  purposely  kept  In 
Ign  jrance  of  the  true  state  of  affairs;  and, 
unfortunately,  Mr.  Beckett's  Infirmity  of 
deafness  made  It  possible  for  him  to  be 
used,  aa  he  was  used,  to  promote  the 
scheme  of  deception  practiced  on  the  com- 
pany as  well  as  on  himself. 

The  liarned  circuit  Judge,  who  bad  the 
advantage  of  a  personal  vluw  of  the  par- 
ties, reached  a  finding  for  plaintiff,  and  In 
BO  doing  wo  think  hewasright.  The  Judg- 
ment Is  affirmed. 

Shkrwood,C.  J.,  and  Black  and  Bkack.. 
JJ.,  concur. 


GooDB  et  al.  v.  Cttt  of  St.  Locm  et  a/. 

(Supreme  Court  of  Missouri,  Division  ITo.  L 
Dec.  22,  1893.) 

Dbdicatioh  as  "Common-"— MiscsBR—RivEBsios 
— Estoppel. 

1.  In  platting  land,  the  proprietors  desig- 
nated a  Btiip  which  was  "to  oe  and  remain  a 
common  forever."  In  an  action  against  the  city 
to  recover  the  atrip  because  of  misuser,  the  evi- 
dence showed  that  the  only  permanent  strut- 
ture  thereon  was  a  transfer  railway  track  au- 
thorized by  defendant,  that  the  ground  was 
used  by  the  public  for  the  exchange  of  mei^ 
cbandise,  and  that  all  obstructions  thereon 
could  be  removed  within  10  days.  H>1J,  that 
defendant  has  not  appropriated  the  land  to  pur- 
poses other  than  those  implied  by  the  term 
"common." 

2.  Misuser  of  land  dedicated  as  a  common 
will  not  operate  as  a  reveniion,  where  its  use 
aa  a  common  is  not  thereby  made  impossible. 

3.  Where  the  donors  of  land  abutting  on  a 
river,  as  a  common,  stand  by  for  nearly  40 
years,  and  without  objection  allow  the  city  to 
exT>oud  nearly  $1,W(0,0(X)  in  constriu-tiug 
wharves,  etc.,  they  are  estopped,  in  equity,  to 
eUim  a  reversion  becaus*  of  a  ndsuaer. 

Appeal  froAi  ist.  Louia  circuit  cuort; 
Daniki.  Dili.o.s,  Judgo. 

Petition  by  Fnnnle  W.  Goode  and  others 
against   the  city  of  St.  l/ouis  and  other* 
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to  recover  land.  The  petition  was  dia- 
nilHsed,  and  plaintiffs  appeal.    Afflrmed. 

The  uther  facts  fullv  appear  in  the  ful- 
lowinK  statement  by  Shkkwoou,  C.  J.: 

In  1816,  ClianiberB,  Christy,  and  WriKht 
were  the  owuera  of  a  tract  of  land  lying 
outside  and  north  uf  the  then  ezisting  liin- 
Ita  of  the  city  of  St.  T^oiila.  They  platted 
the  tract,  laying  It  off  In  lots  and  blocks, 
streets,  etc.  A  portion  of  the  tract  tbns 
owned— a  strip  of  ground  varying  in 
width  from  70  to  100  leet,  and  about  1,300 
feet  long,  running  north  and  south,  and 
lying  between  Front  street  (now  Main 
atrecit)  and  the  river — was  dedicated  to 
tlie  public  use,  as  shown  by  tbn  subjoined 
plat. 


3i 

3« 

ir 

marked  "A"  was  the  only  landing  plac» 
in  the  northern  part  of  what  Is  now  the 
city  of  St.  Louis.  All  lioats,  ferries,  scows 
and  rafts  landed  there,  and  there  was  no 
point  on  the  MissiHsippI  river,  inside  of 
the  present  northern  city  limits,  other 
than  this,  tor  such  landings.  The  terries 
plying  between  the  Missouri  and  Illinois 
shores  landed  at  this  point,  and  emi- 
grants, movers,  gardeners,  and  travelers 
coming  from  Illinois  camped  there.  There 
was  a  great  number  of  sawmills  in  that 
vicinity,  and  logs  were  taken  from  the 
river  at  that  point,  and  hauled  out  on  the 
common.  Boats  loaded  with  sand  to  be 
used  for  building  purposes  also  landed 
there.    All  these  methods  of  so  using  the 
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The  words  of  dedication  relating  to  this 
stilp,  as  Indorsed  on  the  plat,  are:  "The 
land  uTarked  'A,'  and  bounded  on  the  east 
by  high-water  mark,  by  lot  number  thir- 
teen on  the  north.  Front  street  on  the 
west,  and  by  lot  number  twelve  on  the 
south,  is  to  be  and  remain  a  common 
forever."  This  strip,  tlius  designated  by 
the  letter  "A,"  embraced  all  the  ground 
which  lies  east  of  Front  street  and  west 
or  the  high-water  mark  of  the  MisBisslppi 
river,  and  is  now  called  "Exchange 
Square."  Among  other  words  indorsed 
on  the  plat  were  these.  "The  proprietors 
reserve  to  ttiemselves  and  their  legal  rep- 
resentatives the  exclusive  right  of  keep- 
ing all  ferries  to  and  from  the  town."  At 
the  time  tliio  plat  was  made, there  was  no 
town  covering  the  ground  thus  platted; 
bot  one  was  contemplated  by  the  dedi- 
cators, to  be  known  by  the  corporate 
name  of  "  North  St.  Louis. "  But  no  such 
town  then  existed,  or  afterwards  became 
incorporated.  In  1841  tlie  limits  of  the  de- 
fendant city  were  extended  so  as  to  em- 
brace all  the  property  includcil  in  the  pint. 
At  tbe  time  of  the  dedication  the  property 


common,  during  the  long  years  of  habit- 
ual use  of  the  same,  were  continued  from 
the  time  the  city  first  obtained  control, 
with  the  knowledge  and  consent  of  the 
original  proprietors,  and  down  to  the 
time  of  their  death.  Since  that  time  the 
property  has  been  put  to  slmiiar  uses. 
8ome  -18  years  before  this  cause  was  heard, 
the  main  channel  of  the  Mississippi  river 
washed  the  front  line  of  the  dedicated 
strip  in  its  orlcinal  shape,  and  boats  ran 
along  there.  Tiiis  strip  was  low  and  wet, 
and  8Ul)]ect  to  overflow.  Every  June  the 
spring  freshets  would  come  and  cover  tbe 
strip  with  two  or  three  feet  of  water. 
About  this  period,  a  boat  sank  in  the 
channel  Just  above  the  pHbllc  landing 
mentioned,  and  caused  a  sand  bar  to  form 
there,  and  the  river  having,  in  conse- 
quence, changed  its  chnnnei  to  a  point 
far  eastward  of  the  original  front  line  of 
the  strip,  and  the  city  desiring  to  extend 
Is  wharf  system  In  front  of  the-property, 
negotiations  were  opened  between  the 
city  and  heirs  of  Chambers,  C'liristy,  and 
Wright  which  resulted  in  the  deed  of  1K53 
being  made  between  such  beiia  and  the 
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cJty,  whereby  tbere  were  conveyed  to  the 
city,  absolutely,  all  the  accretione  to 
the  tract  of  luad  between  the  wharf  and 
JeffersuD  street,  east  of  the  old  bisli-water 
mark,  as  shown  on  the  plat  of  1816,  for 
the  ijurposes  of  a  wharf,  and  also  all  of 
the  balance  ot  the  land  originally  dedi- 
cated, and  all  the  accretions  thereto, 
(or  the  use  to  which  it  was  originally  ded- 
icated, and  in  connection  with  the  Inter- 
est of  the  wharf.  The  proviso  in  that 
deed  was  as  follows-  "Provided,  bow- 
ever,  that  said  city  shall  not  use  said  last- 
named  piece  of  land  [ExchanKe  square] 
hereby  conveyed  tor  any  other  than  such 
purposes  as  Exchange  square  vras  orig- 
inally dedicated  by  the  proprietors  afore- 
said," etc.  This  deed  was  put  to  record 
in  January,  1S34, and  araont;  itsconditioiis 
Whs  that  the  city  should  establish  aod 
build  the  wharf  then  agreed  upon  from 
Cherry  street  to  the  northern  city  limits, 
mill  that  one  ball  of  the  whole  wharfage 
annually  collected  by  the  city  after  the 
second  Monday  In  April,  1853,  should  be 
expended  and  applied  on  the  wharf,  etc. 
Complying  with  this  condition,  the  city 
expended  In  front  of  Exchange  square,  be- 
tween the  yeurs  18(>0  and  1^89,  the  sum  of 
$77,100.99  in  the  construction  of  the  wharf 
and  levee,  and  the  further  sura  of  $M,V^i.i)2 
in  grading,  tilling,  and  improving  that 
square;  making  in  all  a  total  of  $94,241.01 
expended  in  improving  the  property  for 
public  use. 

Owing  to  the  sinking  of  the  boat  as  al- 
ready stated, resulting  in  the  formation  of 
a  sand  bar,  a  preHHlng  necessity  arose  tor 
the  construction  of  two  dikes,— one  at 
North  Market  and  the  other  at  Montgom- 
ery street.  The  city  began  to  build  these 
dikes  in  ISfiO,  about  the  time  it  began  to 
improve  Exchange  square  and  to  build  the 
wharf,  and,  in  thus  building  the  dikes  and 
improving  the  wharf  in  this  vicinity,  ex- 
pended about  97.i0.000  in  addition  to  the 
Slims  already  stated.  After  the  dikes  were 
built,  all  the  space  between  them  was 
gradually  tilled  up  to  grading,  the  last  fill- 
ing being  done  In  the  summer  of  1888,  and 
without  such  dikes,  filling,  etc..  Exchange 
square  wonid  have  been  a  worthless  piece 
of  property.  But  In  consequence  of  the 
improvements  aforesaid,  and  the  accre- 
tions which  have  been  thereby  protectetl, 
the  present  common,  or  Exchange  square, 
is  now  nearly  1,000  feet  wide,  and  about  1,- 
800  feet  long,  constituting  an  ample  and 
commodious  wharf  and  iantling  place  lor 
boats  in  front  of  the  property.  At  one 
time  there  were  some  lUO  or  200  trees 
planted  out  on  the  square,  some  10  years 
before  the  hearing,  which  occurred  in  Jan- 
uary, 1SS9;  but  in  process  of  time  those 
trees,  and  the  fence  which  inclosed  them, 
disappeared.  No  street  has  over  been 
established  across  the  square,  but,  as  the 
accretions  caused  the  river  to  recede, it  be- 
coming necessary,  in  order  to  reach  the 
river  baalc  overa  low.  muddy  place,  Nortli 
Marlcet  street  was  proloni;ed  east  of  First 
street  by  filling  up  a  passage  way  across  the 
lowlands- so  as  to  reach  the  ferry.  This 
fllling-ap  process  of  a  passageway  was 
done  from  time  to  time  as  the  river  reced- 
ed. Theordinanceauthoriislng  the  leasing 
to  Timaoy  ot  a  portion  of  ground  (or  16 


yeara  at  a  yearly  rental  of  $600  only  cov- 
ers a  portion  o(  the  wharf,  (or  which  the 
city  had  received  from  the  ancestors  of 
plaintiffs  an  absolute  conveyance  under 
the  terms  ot  tiie  deed  of  1858,  and  which 
portion  the  city,  by  ordinance,  had  been 
given  the  power  to  rent.  On  Exchange 
square  thei-e  are  no  permanent  structures, 
except  some  railroad  tracks  of  the  Wabash 
St  Western  Railway  Company  and  of  the 
8t.  Louis  Transfer  Itail  way  i<ompany  cross 
small  portions  of  the  origrinal  rmumon, 
extending  thence  diagonally  along  the 
wharf.  Tbeevidence  also  shows  til  at  since 
1858,  by  permission  ot  the  city,  portions  of 
the  grounds  conveyed  by  thn  hoira  ot 
Chambers,  Christy,  and  Wright  have  been 
used  aslumber  yards  and  for  other  similar 
purposes.  This  has  been  done  under  tem- 
porary arrangements,  made  .>nd  extended 
from  time  to  time, in  consequenceot  which 
very  little  of  the  made  ground  remains 
but  what  is  devoted  to  some  public  or 
commercial  use.  It  is  in  evidence,  how- 
ever, that  the  original  common  continnea 
to  be  open  and  unlnclosed,  and  that  the 
whole  tract,  inclusive  of  accretions,  is  siill 
used  for  a  variety  of  public  pcrposes,  and 
ainongthem  thatof  a  public  landing  place 
along  the  river  Une  witness,  residing 
very  near  to  the  litigated  property,  testi- 
fied that  a  whole  block— nearly  one  eighth 
ot  the  whole  square-r-was  bare,  naked 
coromoD,  recently  filled  op,— had  been  left 
open  to  pass  merchandise  from  the  rail- 
road track.  Plaintiffs'  witness  Coiaens 
further  testifies  that  it  the  lumber  ia  taken 
off  of  the  square  there  Is  nothing  to  pre- 
vent its  being  used  by  the  public,  and  that 
the  lumbercould  be  taken  away  with  very 
little  trouble.  Witness  further  testifies 
that  the  sqnare  could  be  converted  into  a 
common  in  10  days,  and  that  when  the 
lumber  is  removed  the  property  would  be 
level  and  smooth.  The  same  witneHs  tes- 
tifies that.  If  the  lumber  was  talcen  oft. 
there  Is  nothing  to  prevent  making  the 
square  a  park,  except  Improving  It. 

On  the  17th  of  May,  1879,  the  present  lit- 
igation was  begun.  All  the  heirs  of  Cham- 
bPFs,  Christy,  ami  Wright, except  Mrs. Ty- 
ler, were  made  parties  plaintiff,  and  the 
city  of  St.  Louis,  Mrs.  Tyler.  J.  K.  Cum- 
mlngs,  and  others,  delendonts.  An  amend- 
ed petition  was  tiled  April  21,1887.  and  the 
cause  heard  thereon.  The  Wabash  A 
Western  Railway  Compan.v  was  nt  its 
own  request  made  a  part.v  defeniiant. 
The  plaintiffs,  in  their  petition,  among 
other  things,  charge  "that  tbere  is  now 
no  portion  of  said  Exchange  square  which 
is  not  granted,  leased,  or  transferred  to 
some  corporation  or  Individual  by  defend- 
ant city,  at  an  agreed  remuneration, 
which  defendant  city  receivesfor  such  lease 
or  privilege,  to  the  exclusion  of  any  public 
enjoyment  thereof,  and  In  open  and  reck- 
less defiance  and  disregard  ot  the  terms  of 
the  said  dedication,  under  and  by  virtue 
whereof  the  said  defendant  city  enjoya  the 
right  of  rpgulutlou  of  the  public  nse  tlicre- 
ot.  Piaititiffs  allege  that  the  said  defend- 
ant, by  sundry  other  ordinances  and  acta, 
has  used  said  tract  tor  the  purpose  o(  ob 
taining  revenue  therefrom,  and  has  ap- 
propriated said  tract  to  its  own  use  in 
such  a  manner  as  to  prevent  Its  oae  as  a 
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common  by  tbe  pnbllc.  That  by  reaRon 
of  the  srowth  of  the  city  ot  St.  LoaiH,  and 
of  the  change  of  character  ot  that  purtion 
otBuld  city  adjacent  to  EzchanKe  egaare, 
-and  of  the  anrroundlnKR  of  uald  ExrhanKe 
8<)UHre,  and  of  tbe  hereinbefore  recited  acts 
of  Oefpndant,  and  by  reason  of  the  loca- 
tion, situation,  and  present  condition  of 
said  square,  the  objects  and  purposes  of 
«ald  dedication  have  utterly  failed  and 
been  rendered  Impossible  of  attuinmeut, 
«o  that  said  sgnare  Is  not  now,  and  can> 
not  ever  be,  used  as  a  common,  and  its 
use  as  socb  has  flnally  and  forever  been 
-abandoned  by  the  public.  And  plain  tiffs 
allege  that  said  land  baa  never  been  ased 
-as  a  curonion  since  the  same  has  been 
within  the  corporate  limits  of  tbe  city  of 
St.  Louis,  hat  that  since  that  time  said  de- 
fendant city  has  treated  Hald  square  as  its 
own  property,  and  has  refused,  and  still 
refuses,  to  allow  said  property  to  be  en- 
joyed In  common  by  tbe  people  for  the 
purposes  for  which  It  was  dedicated,  and 
by  its  acts  has  rendered  such  use  Impossi- 
ble."  A  decree  was  prayed  for,  declaring 
that  tbe  title  to  said  tract  has  reverted  to 
and  been  vested  In  plaintiffs,  and  asking 
that  all  title  to  the  property  or  right  of 
control  on  the  part  of  the  city  be  divested 
and  held  for  nauKht,  and  that  the  city  be 
compelled  to  repay  to  tbe  plaintiffs  tbe 
sum  received  by  it  for  rental  of  portions  of 
said  tract  and  for  ferry  privileges.  The 
answer  ot  the  city  wns  a  general  denial. 
Tbe  railroad  company  set  out  the  various 
ordlnnnces  of  the  city,  under  which  it  had 
a  license  to  occupy  the  portions  of  the 
square  described  above  with  its  railroad 
traclts.  These  ordinances  were  passed  by 
the  city  on  June  30,  1854,  and  March  SO, 
l^r>5,  and  this  defendant  bas  been  in  peace- 
able and  undisturbed  posaesnlon  of  said 
portlitns  of  said  square,  under  said  license, 
up  to  this  time.  Among  the  stipulations 
of  counsel  to  be  found  preserved  In  the  rec- 
ord is  the  following:  "It  Is  asrreed  that 
there  is  in  evidence  in  this  case  tbe  same 
(acts  as  to  the  city  observing  the  condi- 
tioDH  of  the  deed  of  1853  that  were  before 
the  Huprerae  court  in  the  case  of  City  of  St. 
I^ouIh  V  AVlKKlns  Ferry  Co.,  rei>orted  In  SH 
Mo.  (515."  Other  facts,  where  necessary, 
will  bflstated  hereafter.  Having  heard  the 
evidence,  the  circuit  court  dismlHRed  the 
petition,  and  the  plaintiffs  appealed. 

liubt.  W  Qoode  and  Chan.  M.  Napton, 
for  appellant.  W.  ('.  Marshnll,  for  re- 
spondent city  of  St.  Lonls.  M.  McKeag, 
for  renpondent  CummlngH.  F  W  Leh- 
aiann  and  Oeo.  8.  Orover,  for  respondent 
Wabash  Ry  Co. 

Shbrwood,  C. 3. .(after slating  tbefacts  ) 
I.  The  contention  In  this  case.  In  part, 
turns  on  the  meaning  of  the  word  "com- 
mon," to  the  purposes  of  which  the  liti- 
gated property  was  by  the  original  pro- 
prietors dedicated  "forever."  Counsel  for 
plalntiffa  Insist  that  the  word  In  question 
bas  a  more  restricted  meaning  than  is 
usually  attributed  to  It,  and.  In  support  of 
their  view  that  it  means  "parlc,"or  "pleas- 
ure ground,"  cite  the  definition  of  Wor- 
cester: "An  open  ground,  the  useof  which 
is  not  appropriated  to  any  individual, but 
belongs  to  the  public  or  to  many  persons , 


public,  nnlnclosed  space;  a  tr.-rm  some- 
timxit  applied  to  an  inclosed  public  ground 
or  parlc  in  a  city."  The  words  which  we 
have  italicised  sufficiently  show  vhat  the 
ordinary  signification  of  the  term  "com- 
mon" is,  and  what  the  exceptional,  and 
that  tbe  latter  meaning  applies  to  tbe 
words  In  Italics.  Parties,  in  making  con- 
tracts, or  In  the  execution  of  instruments 
which  will  bind  them  or  tbcir  Interests  or 
affect  their  property,  are  presumed  to  em- 
ploy words  In  their  usual  sense,  and  not 
otherwiae,  nnlcss  the  contrary  clearly  ap- 
pears, because  (his  is  the  customary  way 
of  transacting  such  business.  If  we  resort 
to  other  standards  of  our  language,  we 
find  that  Webster  defines  the  word  In  ques- 
tion. "An  nnlncluaed  tract  of  grouud,  the 
use  of  which  Is  not  appropriated  to  an  In- 
dividual, but  belongs  to  the  public  or  to 
a  number."  In  another  standard  woric  It 
is  defined:  "A  tract  of  ground,  the  use  ot 
wlilcli  is  not  appropriated  to  an  individual, 
but  belongs  to  tbe  public  or  to  a  number." 
Gent.  Diet.  And  If,  searching  further,  we 
turn  to  the  same  authnrltles,  we  find  tbe 
word  "  park  "  defined .  "  A  piece  of  ground 
inclosed  for  public  recreation  or  amnse- 
ment."  Worcester.  "A  piece  of  ground 
within  a  city  or  town,  Inclosed  and  kept 
for  ornament  and  recreation."  Webster 
"  A  piece  of  ground,  usually  uf  considerable 
extent,  set' apart  and  maintained  tor  pub- 
lic use,  and  laid  ouc  in  anch  a  way  as  to 
afford  pleasure  to  tbe  eye  as  well  as  op- 
portunity for  open  air  recreation."  Cent. 
Diet.  So  that,  looking  alone  to  the  stand- 
ards of  our  language,  we  find  that  "com- 
mon" Is  by  no  means  the  synonym  of 
"park"  or  "pleasure  ground,"  but  pos- 
seasea  a  much  more  comprehenaive  mean- 
ing. But  quitting  lexlcugraphera,  and 
turning  to  legal  authorities  and  aiijtidi- 
cated  caaea,  we  find  that  "common"  la  de- 
fined as  "an  nnlnclosed  piece  of  land,  set 
apart  for  public  or  municipal  purposes,  In 
many  cities  and  villages  of  the  United 
States."  Black.  Law  Diet  Tbe  adjudged 
cases  hold  the  same  views,  and  give  ex- 
pression to  a  similar  Hoe  of  thought  and 
theory.  Thus  the  supreme  court  of  the 
United  StateH,  when  speaking  of  the  word 
under  dlacnsslon.  as  uaed  by  the  pro- 
prietors* "We  are  not  to  understand  the 
term,  as  used  by  them,  in  its  strict,  legal 
sense,  as  being  a  right  or  profit  which  one 
man  may  have  in  the  lands  of  another, 
but,  in  its  popular 's(>nse,  ns  a  piece  of 
ground  left  open  for  common  or  public 
use,  for  theconvenlen«e  and  accommoda- 
tiuri  of  the  inhabitants  of  the  town."  City 
of  Cincinnati  v  Lessee  of  White,  6  Pet 
431.  Smith  made  an  addition  to  the  vil- 
lage of  Orand  Kapids.  At  the  Intersection 
ot  two  streets,  crossing  diagonally,  was 
a  piece  of  groond  marked  on  the  plat 
"Common,"  and,  touching  the  meaning 
of  this  marking,  the  supreme  court  ot 
Michigan  say*  "This  Indlcatns  an  inten- 
tion on  the  part  of  tbe  owner  to  dedicate 
it  to  the  public  for  any  use  which  the 
proper  authorities  might  deem  proper,  and 
which  could  be  legitimately  regarded  as 
public;  and  althonuh  It  is  now  claimed 
that  at  the  time  this  plat  was  made  the 
proprietor  thereof  did  not  tally  understand 
the  meaning  ot  tbe  word  'common,'  m 
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there  used,  yet  we  are  ot  opinion  that  this 
can  make  no  difference.  A  person  is  con- 
cluded by  the  words  be  dniiberately  adopts 
and  ufles  in  an  Instrument,  whether  he  at 
the  time  Tully  understood  tiieir  legal  sig- 
nlQcatiou  or  not.  The  rights  which  third 
parties  iniiy  acquire  cannot  be  affected  by 
the  iudividaal  views  or  understanding  of 
the  proprietor  in  sucb  a  case."  White  v. 
Smith,  37  Mich.  291.  In  platting  the  city 
of  Philadelphia,  there  were  several  large 
squares  on  the  plat,  and  on  each  was 
niarke<l,  "Right  acres  for  public  uses." 
Afterwards  contention  arose  as  to  the 
legal  effect  of  the  dedication  tlius  made, 
and  In  considering  this  question  the  su- 
premecourt  of  Peuusylraula  said  :  "  When 
property  is  dedicated  or  transferred  to 
public  use,  the  use  is  indefinite,  and  may 
vary  according  to  circumstances.  The 
public  not  being  able  themselves  to  man- 
age or  attend  to  it,  the  care  and  einploy- 
ment  of  it  must  devolve  u|ion  some  local 
authority  or  body  corporate  as  its  guard- 
Ian,  who  are,  in  the  first  instance,  to  de- 
termine what  use  of  it  from  time  to  time 
is  best  calculated  for  the  public  interest, 
subject,  as  charitable  uses  are,  to  the  con 
trol  ot  the  laws  and  the  courts  in  case  of 
any  abuse  or  mlflapplicatiou  of  the  trust. 
The  corporation  has  notthe  right  to  these 
squares,  so  as  to  be  able  to  sell  them  or 
employ  tneni  in  a  way  variant'  from  the 
object  for  which  they  were  dtsigned ,  but 
they  may  allow  them  to  remain  unim- 
proved or  unoccupied  while  buildings  are 
too  remote  to  render  it  proper.  They  may 
afterwards  o.so,  or  permit  them  to  be  used, 
for  depositories  of  public  property,  such 
as  paving  stones  or  off hIs  of  the  city  ;  for 
hay  scales;  for  a  powder  magazine,  for  a 
public  burying  ground  ;  and,  finally,  when 
a  close  population  surrounds  them,  for 
recreation  and  ventilation,  ornament,  and 
thoroughfares  of  the  city.  In  the  same 
manner  as  to  the  public  laiidings  granted 
to  the  city  by  the  founder  and  others,  In 
the  ailjuiniug  districts,  thny  werefor  a  time 
unwharfed,  then  wharfed  and  nsed  lor 
landing  of  passengi'rs  and  ot  lumber,  aft- 
erwards for  thocording  of  wood,  and  now, 
several  of  the  most  valuable,  let  out  for 
ateaniboat  landings  and  other  commercial 
purposes.  This  has  been  the  uniform  prac- 
tice, and  is  consistent  with  the  objects  for 
which  they  were  bestowed."  Com.  v.  Al- 
burger,  1  Wbart.  469. 

It  is  difficult  to  conceive  ot  a  case  more 
closely  rescmblant  of  the  one  at  bar  than 
that  of  Newport  v.  Taylor,  16  11.  Mon.  699. 
In  that  instance,  on  the  plat  ot  the  town, 
an  open  space  appeared  between  the  lots 
on  Front  street  and  the  river,  and  was 
marked,  "The  Esplanade.  To  remain  a 
common  forever."  Regarding  the  uses  to 
which  this  open  space,  thus  marked,  could 
be  applied,  the  supreme  court  of  Kentucky 
say.  "  Wasthe  esplanade  to  be  a  common 
of  pasture,  a  common  of  piscary,  or  a 
common  of  turbary  ?  Was  the  esplanade, 
one  half  of  which,  or  more,  was  the  sterile 
shore  and  bank  of  the  river,  dedicated  for- 
ever to  this  restricted  use  of  a  town  situ- 
ated on  tiie  bank  of  a  noble  river,  and 
s«>ekiDg  and  expecting  the  advantages  of 
that  sltuatiun?  Was  not  the  word  'com- 
mon '  ooderstood,  and  to  be  understood. 


not  in  its  technical  sense,  as  being  a  right 
or  profit  which  one  man  may  have  in  the 
land  ol  another,  but  in  its  popular  sense, 
*aa  a  piece  of  ground  left  open  forcommon 
and  public  use, for  the  convenience  and  ae- 
coromodatlon  of  the  inhubltants  of  the 
town?'  •  •  •  Wearuot  opinion  that 
the  dedication  of  the  slip  of  ground  in 
question  as  a  common,  by  the  plat  of  179&, 
and  by  the  act  establishing  the  town,  was 
a  dedication  of  it  as  public  ground, for  the 
convenience  and  accommodation  of  the 
town  and  public,  and  for  such  appropriate 
uses,  exclusive  of  the  ferry  right  in  Taylor, 
and  not  inconsistent  with  it,  as  are  to  be 
implied  In  the  dedication  of  a  narrow  slip 
of  open  groun<l  between  the  lots  and  a 
navigable  rirer,  which  includes  the  right 
ot  constructing  wharves  and  charging 
wharfage,  which  has  never  before  been  In 
contest  between  the  parties."  Similar 
declarations  as  to  the  meaning  andfnil  Im- 
port of  the  word  "common"  are  to  lie 
trequentlytound  Inotheradjudicated  cases 
which  the  Industry  of  counsel  on  behalf  of 
defendants  has  brought  to  our  attention. 
Crawford  v.  Railroad  To., 67  tia.  403;  Com- 
niissioners  of  Bath  v.  Boyd,  1  Ired.  194; 
Scott  v.City  of  I>e8  MoincH.64  Iowa, 438, 30 
N.  W.  Rep.  762.  State  v.  McReynolds,  61 
Mo.  203;  Cummlnga  v.City  ot  St.  Lonis,  00 
Mo.  259.  2  S.  W.  Rep.  ISO.  In  the  case  last 
cited,  a  definition  of  the  word  "commiin" 
is  given,  similar  to  that  employed  In  City 
of  Cincinnati  v.  Lessee  of  White,  supra. 

Now  if  the  cases  already  cited  give  the 
correct  definition  of  the  word  under  discns- 
sion, — and  there  are  none  to  the  contrary, 
— then  it  must  needs  follow  that  tberity 
has  not  appropriated  the  common  to 
purposes  other  than  those  implied  in  the 
term  used.  If  this  be  conceded,  then,  of 
course,  authorities  cited  by  pluintiffs  to 
the  eHect  that  property  dedicated  to  one 
public  use  cannot  be  diverted  to  a  pur- 
pose alien  to  that  of  Its  dedicatiou  pos- 
sess no  possible  relevancy  to  the  point  in 
baud.  And,  even  If  the  word  "comnion" 
were  not  as  well  defined  asitls,  therontem- 
poraneous  construction  given  to  It  from 
1H41,— certainly  from  1853,— a  construc- 
tion which  has  been  continuous  down  to 
the  present  time,  by  the  acts  of  the  city 
and  by  the  failure  ot  the  original  pro- 
prietors and  those  who  now  represent 
them  to  interpose  any  objection  or  offer 
any  obstacle  to  such  construction,  wonld 
of  Itself  have  indelibly  fixed  the  meaning 
ot  that  word  in  accordance  with  the 
practical,  everyday  meaning  thus  given 
it  (luring  the  long  series  of  years  wkich 
have  intervened  between  sucb  contempo- 
raneous construction  and  the  present  pe- 
riod. This  would  be  the  case  as  to  con- 
tracts, and  the  contract  of  dedication 
forms  no  exception  to  the  familiar  rule  as 
to  usage  giving  or  fixing  the  meaning 
ot  words.  We  hold,  then,  on  this  branch 
of  the  case,  that  none  of  the  purposes  to 
which  the  city  has  applied  the  common  or 
square  have  been  at  all  variantfrum  those 
originally  intended.  It  Is  true  that  In  the 
couTHe  of  time  the  city  nuthorities  have 
permitted— perhaus  encouraged,  by  their 
license.'*,— a  substitution  of  the  rapid 
transit  nf  raliroail  trains  across  the  com- 
mon in  lieu  and  stead  ul  tlie  slow-moving: 
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'wagona  of  former  ttmea;  bat  thia  la  but  a 

<5hanKe  in  the  niethoil  ol  the  public  use, 
and  nut  in  the  use  itself;  andsnch  method 
i8  entirely  germane  to  tlie  parposes  of  the 
original  dedication,  and  within  the  legiti- 
mate regulation  and  control  of  the  munic- 
ipal authorities.  And  the  extension  of 
North  Murl<et  street  across  the  square, 
so  as  expedltiouKly  and  safely  to  reach  the 
rirer  banii,  fulls  within  the  same  line  of 
remark.  It  was  neither  an  abuse  nor  a 
inversion  of  the  dedicatory  trust  commit- 
ted to  the  hands  of  the  city,  but  In  entire 
keeping  therewith.  Indeed,  it  might  with 
great  force  of  reason  be  urged  that  the 
«ity,  by  its  deed  contract  of  1^53,  having 
accepted  the  common,  and  agreed  tobnild 
the  wharf,— which  it  has  dune  In  a  manner 
worthy  of  coniraendntion,  and  which  has 
received  the  approval  of  thia  court,—  (City 
of  St.  Louis  V.  Wiggins  Ferry  Co.,  88  Mo. 
€15.)  bad  the  rigbt,  as  an  incident  of  the 
former  one,  to  coustrnct  a  suitable  pass- 
way  in  order  to  reach  tlie  wharf  thus 
built. 

2,  Bat  should  it  be  granted  that  a  di- 
version of  the  common  from  its  original 
uses  bad  occurred,  still  this  conceMsiitn 
wonld  not  aid  the  plaintifTs  in  tli«ir  prea- 
ent  endeavor  to  obtain  for  their  own  use 
this  valuable  property,  and  for  the  reason 
stated  in  Barclay  v.  Howell's  Lessee,  6 
Pet.  498,  that:  "If  thin  ground  had  been 
■dedicated  for  a  particular  purpose,  and 
the  city  authorities  had  appropriated  itto 
an  entirely  dillerent  purpose,  it  might 
afford  ground  for  the  interference  of  a 
court  of  chancery  to  compel  a  specific 
■execution  of  the  trust  by  restraining  the 
-corporation,  or  by  causing  the  mrooval  of 
the  obstructions  But  even  in  such  a  case 
the  property  would  not  revert  to  the  orig- 
inal owner.  The  use  would  still  remain  In 
the  public,  limited  only  by  the  conditions 
Imposed  by  the  grant."  Un  this  topic. 
Judge  Dillon  remurlis:  "Property dedlcat- 
■ed  to  public  use,  or  to  a  particular  use, 
does  not  revert  to  the  original  owner,  ex- 
-cept  where  the  execution  of  the  use  be- 
comes impossible.  If  the  dedicated  prop- 
erty be  appropriated  to  an  unauthorized 
use,  equity  will  cause  the  trust  to  be  ob- 
served or  the  obstruftlons  removed."  3 
Mun.  Corp.  (4tb  Ed.)  §  65i{.  and  casesclted  ; 
Curran  v.  City  of  Louisville, 88  Ky. 628.  In 
this  case  counsel  for  plain  tiffs  expressly  ad- 
mit "that  there  is  a  physical  possibility  of 
converting  thesqnare  Into  a  vacant  tract  of 
land."  This  admission  entirely  coincides 
with  the  statement  made  by  a  witness  for 
{tlalntiffs,  Cozzens,  to  the  effect  that  in 
10  days  all  obstructions  could  be  removed, 
and  the  surface  would  be  left  level  and 
-(tmooth,  and  thus  converted  into  a  com- 
mon, and  that  if  the  lumber  were  taken 
-off  there  is  nothing  to  prevent  making  the 
square  a  park,  except  Improving  it.  In 
the  circumstances  here  presented,  mere 
nonnser  or  misuser  will  not  work  a  rever- 
sion. This  Is  abundantly  shown  by  the 
authorities.  If  a  departure  be  shown  on 
the  part  of  tbe  officers  or  the  city  in  the 
oltservanco  of  the  trust  created  by  theded- 
ication,  resort  must  l>e  had  to  a  court  of 
equity  to  compel  a  performance  of  tbe 
trust,  or  the  obstructions  thereto  removed. 
But   bare   no   such    «iflnartur»   ha*   h«en 


shown,  and.  If  anything  eoold  !>•  deemed 
obstructions  to  tbe  observance  of  the 
trust,  tbe  facility  of  theirready  removal  Is 
both  admitted  and  proven;  and,  mor* 
than  that,  since  this  proceeding  was  insti- 
tuted the  plaintiffs  have  made  a  formal 
demand  on  tbe  city  that  the  land  be 
cleared  of  obstructions  and  used  as  a 
common,— "a  very  singular  demand,"  as 
Judge  Dillon  aptly  remarks,  "If  it  was  a 
thing  impossible  to  be  done." 

8.  It  is,  however,  insisted  that  Campbell 
V.  City  of  Kansas,  1U2  Mo.  S26.  13  S.  W. 
Rep.  897,  gives  full  support  to  the  claim  of 
plaintiffs.  This  is  a  total  misconception 
of  the  rulings  in  that  case.  Thereacertain 
square  in  tbe  plat  bad  marked  thereon, 
"Donated  for  Graveyard."  It  was  used 
tor  that  purpose  tor  years.  Subsequently 
the  rapid  growth  In  tbe  population  and 
size  of  the  city,  and  considerations  of  tbe 
health  of  the  city,  necessitated  the  passage 
of  an  ordinance  vacating  the  donated  lot 
for  future  purposes  of  sepulture,  requir- 
lug  tbe  removal  of  the  remains  therein  de- 
posited, and  forbidding  its  further  use  aa 
a  grave} ard.  This  ordinance  was  passed 
in  1S57  as  a  mere  police  regnlatlon,  power 
having  been  granted  tbe  city  in  1^  "  to 
make  regulations  to  secure  the  ge.ieral 
bealtb  of  tbe  inhabitants,  and  to  prevent 
and  remove  nuisances."  Under  tbis  or- 
dinance tbe  remains  were  removed;  the 
locality  leveled  to  tbe  grade  ot  the  sur- 
rounding lots;  tbe  place  utterly  discon- 
tinued as  a  graveyard,  converted  by  the 
city  authorities  into  a  public  park,  sown 
in  grass  and  planted  in  trees;  and  in  all 
this  the  public  acquiesced  for  some  25 
years.  In  such  circumstances  as  these,  it 
was  held  that  tbe  place  bad  been  discon- 
tinued and  abandoned  as  to  tbe  purposes 
for  which  it  had  been  originally  dedicated, 
and  thereiore  tbe  heirs  conld  claim  a  right 
ot  reverter,  and  recover  in  ejectment.  To 
state  the  facts  in  that  case  Is  to  broadly 
distinguish  It  from  the  case  at  bar,  and  to 
show  that  the  doctrine  laid  down  there  ia 
in  barniony  with  the  authorities  hereto- 
fore cited,  in  this,  to  wit.  that  owing  to 
the  legitimate  exercise  of  tbe  police  power, 
and  tbe  subsequent  acts  ot  the  municipal 
authorities,  and  ot  the  public,  the  execu- 
tion of  the  use  had  become  impossible. 
This  is  the  gist  and  theory  ol  that  case. 
See  Newark  v.  Stockton,  44  N.  J.  £q.  179, 
14  Atl.  Rep.  630. 

4.  But,  apart  from  all  other  considera- 
tions, the  circuit  court  correctly  ruled,  in 
dismissing  plaintiffs'  petition,  for  these  ad- 
ditional reasons:  The.r  sue,  not  to  en- 
force the  original  trust,  but  to  enrich 
themselves.  Thus,  suing  alone  in  their  in- 
dividual capacity,  and  not  ns  tbe  vindica- 
tors of  a  public  use  disregarded  and  tram- 
pled upon,  as  they  claim,  by  the  municipal- 
ity, they  stand  betore  this  court  as  ordi- 
nary suitors,  suing  to  obtain  private  relief 
and  to  secure  individual  benpfits.  They 
and  their  ancestors  have  stiiod  silently  by 
while  the  city  In  good  faith,  and  during 
a  period  ot  time  of  nnarly  40  years,  has  ex- 
pended nearly  a  million  dollars  In  money, 
and  converted  a  narrow,  swampy,  almost 
worthless  bit  of  ground  into  a  noble 
square  and  wharf  nearly  10  times  as  large 
aa  it  was  originally,  and  besides,  mean- 
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while,  otbers,  nome  of  whom  nre  reMdents 
in  the  near  vicinity,  have  also  acquired 
rlgbts  in  equal  K<>od  faith  of  the  contlna- 
ance  of  the  public  use  In  thecoinmooln 
question.  Considering  the  plaintiffs,  then, 
in  the  liKht  of  mere  private  sulturu,  and 
not  otberwlHe,  they  are  clearly  estopped 
from  seelcini;  relief  at  the  hands  of  a  court 
of  equity,  either  ascainst  the  city  ur 
aeainst  those  who  have  bought  and  Im- 
Droved  land  in  the  vicinity  on  the  faith  of 
the  Improvements  aforeHold,  which  the 
city  has  made,  and  of  the  common  and 
wharf  conthiuiuK  In  Its  present  shape,  and 
with  Its  present  commercial  facilities.  It 
was  on  the  score  of  possessing  an  inter- 
est such  as  this  which  caused  this  court 
to  affirm  the  judKnient  of  the  circuit 
court,  which,  at  the  Instance  of  the  land- 
owner who  own3d  property  some  three 
blocl<s  away  from  the  square,  enjoined  the 
city  from  carrying  into  execution  an  or- 
dinance which  authorized  adecree  to  be  en- 
tered for  the  sale  of  the  very  property 
now  In  dispute,  and  the  proceeds  to  be  di- 
vided, half  and  half,  between  the  city  and 
the  present  platntlffB.  Cummlngs  v.  City 
of  St.  Louis,  UO  Mo.  259,  2  S.  W.  Rep.  130. 
.  We  therefore  hold  that,  viewed  in  any 
liKbt,  tlie  plaintiffs  have  no  Kronnd  for  re- 
lief, and  hence  affirm  the  judgment.  All 
•oncur,— Barclav,  J., in  all  that  has  been 
4aid ;  Brack,  J.,  in  all  the  paragraphs  ex- 
cept No.  8,  as  to  which  be  dissents; 
Br^ACK,  J.,  coDcars  in  all  but  the  same  par- 
agraph, as  to  wblcb  be  expresses  no  opin- 
ion. 


Hamilton  t.  Armstrong  et  a/. 

(Supreme  Court  of  MUamtri,  DioitUm  No.  i. 
Dec.  22, 1893.) 

dim — ^UxDUB  JxtixnitcK — RsqusitT  roa  Fmn- 

INOS. 

1.  Under  Rev.  St.  1889,  <  2135,  declaring 
that  in  trials  of  facb  by  the  court  it  shall  not 
be  necessoTT  tor  the  court  to  state  its  findinss, 
except  generally,  unless  one  of  the  paruea 
thereto  request  it  with  the  view  of  exceptiuK, 
the  request  and  findings  must,  if  the  same  ar« 
to  be  cunaidered  as  part  of  the  record  on  ap- 
peal, be  made  before  or  contemporaneous  wiu 
the  jndgDient. 

2.  A  man  without  wife  or  children  deeded 
his  land  in  his  last  sickness  to  two  nieces,  who 
lived  with  him  and  took  care  of  him.  One 
niece  was  a  widow  with  a  child,  and  without 
property.  The  other  was  married.  A  brother 
and  sister  each  had  sufficient  means  for  their 
support  The  uncle  was  in  full  possession  of 
bis  faculties,  directed  the  preparation  of  the 
deeds,  and  had  before  stated  his  determination 
to  make  such  a  provision  for  the  nieces.  Hdd 
a  valid  gift. 

3.  A  nephew,  brother  of  the  nieces,  te^l- 
fied  that  the  nieces  seemed  Indifferent  about 
their  uncle's  sickness;  that  when  witness  called 
to  see  him  he  was  denied  admiHsion  to  the  sick 
room;  and  that  several  years  before,  when  he 
and  his  family  were  about  to  make  a  visit,  one 
of  them  had  sent  him  word  not  to  come, — ^the 
constriction  placed  by  witness  on  the  latter  in- 
cident being  that  they  feared  to  have  tiie  uncle 
meet  witness'  wife's  sister  lest  he  should  con- 
tract a  marriage  with  her.  Another  witness, 
who  called  during  the  sickness,  was  also  denied 
admission.  The  uncle,  however,  saw  other 
members  of  the  family,  and  told  one  of  them 
Dot  to  tell  the  nephew  he  was  sick,  as  be  did 


not  wish  to  be  bothered  with  hfan.  The  nephew 
admitted  that  he  and  his  uncle  did  not  get  on 
well  together.  Bdd,  that  undue  influence  was 
not  shown. 

Appeal  from  circuit  court.  Bucbaoan 
connty  ;  Oi.iybr  M.  Spbncrr,  Judge. 

Suit  by  Edward  W.  Hamilton  against 
Ellsa  Armstrong  and  others.  Judgment 
for  plaintiff.   Defendants  app*;al.  Reversed. 

M.  A.  Reed  and  li.R.  Vineyard, tor  appel- 
lants. Strong  A  Mosuma  and  Hkll  A  Pike, 
for  respondent. 

Bi.ACK,  J.  This  was  primarily  a  salt  for 
the  partition  of  real  estate  in  the  city  of 
St.  Joseph.  The  plaintiff  states  in  bis 
petition  that  he  is  the  owner  of  three 
fourths  of  the  described  property,  and 
that  the  defendant  Eliza  Armstrong  is  tlio 
owner  of  the  other  fourth,  Susan  McLean 
and  her  husband  and  Isabell  Bates  are 
also  made  defendants,  with  general  aver- 
ments to  the  effect  that  they  claim  some 
interest  In  the  premises  under  alleged  con- 
veyances from  John  Hamilton,  and  that 
the  deeds  are  not  the  acts  and  deeds  oi 
John.  The  defendants  in  their  answer  set 
up  title  to-the  undivided  half  In  Mrs.  Mc- 
lean and  Mrs.  Bates,  under  a  deed  from 
John  Hamilton  to  them,  dated  the  29tb 
July,  1SK9.  For  reply  the  plaintiff  reiter- 
ates the  general  statement  made  in  the 
petition,  and  avers  that  a  pretense  of  such 
conveyance  was  procured  by  the  undue  in- 
fluence of  the  defendants,  fraudulently  ex- 
erted by  them  over  John  Hamilton.  The 
circuit  court  found  the  Issues  for  plaintiff. 

1.  The  plaintiff  makes  the  prelimioary 
question  that  there  Is  nothing  before  n» 
lor  review,  because  the  trial  court  made 
special  Qndings  of  facts  and  cnnclustons  of 
law,  to  which  the  defendants  saved  no  ex- 
ceptions, and  of  which  they  do  not  com- 
plain in  their  motion  for  a  new  trial.  As 
to  this  question,  the  facts,  as  they  appear 
from  this  record,  are  that  on  the  1st  De- 
cember, 1890,  it  being  theforty-sixtb  day 
of  the  term,  the  court  made  a  general  find- 
ing for  plaintiff,  and  then  gave  Judgment 
canceling  thedeed,  that  partition  be  made 
between  plaintiff  and  Elisa  Armstrong, 
and  to  that  end  appointed  commission- 
ers. On  the  next  day  the  defendants  filed 
amotion  for  new  trial,  which  was  over- 
ruled on  the  5th  December,  it  beinic  the 
fiftieth  term  day.  .Three  days  thereafter 
the  defendants  filed  their  bill  of  exceptions, 
which  was  allowed;  and  then  followed 
these  words:  "And  also  the  court  files 
findings  of  facts  and  conclusions  of  law, 
which  are  In  words  and  figures  as  follows, 
to  wit,"  etc.  Section  2135,  incorporated 
into  our  statutes  for  the  first  time  in  1889. 
provides  that  "upon  the  trial  of  a  ques- 
tion of  fact  by  the  court  it  shall  not  be 
necessary  for  the  court  to  state  Its  find- 
ing, except  generally,  unless  one  of  the 
parties  thereto  request  It  with  the  view  of 
excepting  to  the  iieclslon  of  the  court  np- 
on  the  questions  of  law  ur  equity  arising 
in  the  case,  in  which  case  the  court  shall 
state  In  writing  the  conclusions  of  facts 
fonnd  separately  from  the  conclusions  of 
law."  This  section  Is  In  several  respects 
unlike  those  provisions  found  in  the  Code 
of  1849,  repealed  in  1855,  and  It  is  deemed 
not  essential  now  to  speak  of  the  decisions 
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nnder  the  old  law.  One  thing  in  clear,  and 
that  is  this:  that  when  special  fludlnga  are 
made  under  the  preseut  law  the  Jodgment 
stands  on  them  as  a  legal  neqaence.  It 
therefore  follows  that  the  request  for,  and 
the  special  findings  must  be  made  at  or 
before  the  time  the  Judgment  is  pro- 
nounced. This  is  necessary,  not  only  to 
lay  a  foundation  for  the  Judgment,  but  to 
enable  the  parties  to  save  their  exceptions 
to  the  decision  upon  questions  of  law  or 
eqnity,  for  if  the  exceptions  to  the  concln- 
slons  of  law  are  relied  upon  In  this  court 
they  mast  be  made  the  ground  of  com- 
plaint in  the  motion  for  a  naw  trial,  and 
that  must  be  filed  within  four  days  after 
Judgmententered.  It  iselsewbere  held  un- 
der like  statutes  that  the  request  for  spe- 
cial findings  comes  too  late  after  Judg- 
ment, (Allen  V.  DodHon,  39  Kan.  220,  17 
Pac.  Rep.  G67;)  and  tliat  findings  and  con- 
clusions of  law  not  made  at  the  time  re- 
quired by  the  statutecannot  be  considered 
on  appeal,  (Hodges  v.Ooetzman,76  Iowa, 
476.  4]  N.  W.  Rep.  195.)  It  is  urged  that 
the  defendants  cannot  complain  of  the  de- 
lay because  they  were  parties  to  it.  It 
cannot  be  told  from  anything  In  the  rec- 
ord at  whose  Instance  the  court  made  the 
special  finding  until  the  laxt  paragraph 
stating  the  facts  found,  vv  here  it  is  said : 
"At  defendants'  request  the  court  finds 
the  following  additional  facts  in  thlscase: 
That,"  etc.;  thus  inferentially  stating 
that  the  court  entered  npon  the  task  of 
maKing  the  special  findings  nt  the  request 
of  the  plaintiff.  But  be  all  this  as  it  may, 
the  Judgment  was  entered  npon  the  gener- 
al, not  the  special,  findings.  As  they  were 
filed  out  of  time,  they  are  no  part  of  the 
record,  and  must  be  disregarded.  If  the 
conrt  was  requested  to  make  special  find- 
ings in  proper  time,  and  failed  to  do  so, 
this  may  he  reversible  error;  but  there  Is 
no  one  here  complaining  of  that  error  by 
the  bill  of  exceptions.  The  aflldHvit  filed 
detailing  what  occurred  at  the  trial  is  dis- 
regarded, tor  the  record  must  speak  for 
itself. 

2.  The  reliable  evidence  discloses  the  fol- 
lowing facts:  Edward  Hamilton,  the 
plaintiff,  John  Hamilton,  the  deceased, 
and  Eliza  Armstrong  were  brothers  and 
sister.  They  inherltedfrom  theirfather  an 
estate  valued  at  $10<),00U  to  $120,000. 
The  brothers  continued  their  father's  busi- 
ness, but  to  what  dateis  not  stated.  The 
two  brothers  resided  together  for  a  con- 
siderable time.  Edward  married,  but 
John  remained  a  single  man.  (n  1885  John 
built  two  houses  on  property  owned  by 
him  alone,  alike  in  structure  and  cast.  In 
1886  be  moved  into  one  of  these  houses, 
and  rented  the  other.  He  took  to  his 
household  his  sister,  Mrs.  Armstrong,  an 
aged  widow  lady,  and  her  widowed 
daughter,  Mrs.  Bntes,  and  her  little  girl. 
The  other  defendants,  Mrs.  McLean  and 
her  husband,  resided  in  a  different  part  of 
the  city.  The  evidence  shows  that  John, 
when  buildlni:  these  two  huuses,  and  sub- 
sequently, stated  to  different  persons  that 
be  intended  one  of  them  for  Mrs.  McLean 
and  the  other  for  Mr^.  Bates.  A  year  or 
BO  before  his  death  he  expressed  to  his  f>is- 
ter  an  intention  to  give  all  of  his  property 
tt>  bis  two  nieces,  Mrs.  McLean  and  Mrs. 


Bates,  stating  to  her  at  the  same  time 
that  she  and  their  brother  Edward  bad 
enough.  In  July,  18S9,  he  beca  me  sick  from 
an  attack  of  billons  and  remittent  fever. 
The  family  physician  was  called  in  on  the 
20th  of  that  month.  He  says  Mr.  Hamil- 
ton grew  worse  for  a  while,  then  became 
mnch  better  on  the  28th,  the 29th,  and  30th, 
but  began  to  sink  on  the  81st,  and  died  on 
the2d  August.  On  theniorningof  the29th 
July.  Mr  Hamilton  had  the  family  send 
for  Mr.  McLean,  the  husband  of  one  of  the 
defendants,  and  be  and  McLean  had  a 
conversation.  Mrs.  Armstrong  says  her 
brother  then  told  McLean  to  prepare  the 
deeds,  and  Mclean  said  he  would  rather 
some  one  else  would  doit,  when  her  broth- 
er said,  "No,  Mac;  I  wish  you  to  attend 
to  It  yourself."  It  is  insisted  that  tne 
witness  shows  by  her  cross-examination 
that  she  heard  no  such  remark.  Uercrnss- 
examinutiun  dues  show  that  she  did  not 
hear  what  was  said  in  the  afternoon  when 
the  deeds  were  executed,  and  she  says  she 
knew  her  brother's  wishes,  because  he  had 
often  spoken  to  her;  that  he  and  McLean 
bad  conversations  sometimes  when  she 
was  not  in  the  room.  "Question.  Yon 
were  very  deaf  Answer.  Yes,  sir.  Q. 
You  did  not  hear  your  brother  say  any- 
thing to  McLean,  did  you?  A.  Not  at 
that  time.  Q.  Orat  any  other  time?  A. 
Well,  1  can't  say  exactly."  Heretheexam- 
ination  ended.  There  is  In  this  examina- 
tion no  specific  allusion  to  what  she  had 
before  stated  cnncerning  the  remark  her 
brother  made  to  McLean,  und  we  cannot 
construe  her  cross-examination  as  contra- 
dicting what  she  bad  before  said.  Itmay 
be  stated  here  that  the  evidence  of  this  old 
lady  is  frank,  and  free  from  any  susplclnu. 
After  seeing  the  deceased  on  the  morning 
of  the  2gth  Jnly,  McLean  went  to  an  ab- 
stract ofllce,  where  he  also  had  his  office, 
and  there  Kot  the  descriptions  of  the  prop- 
erty, and  then  prepared  three  deeds.  In 
the  afternoon  he,  with  a  notary,  took 
them  to  the  house.  The  notary  read  the 
deeds  to  Mr.  Hamilton,  and  he  signed 
them,  and  they  werethen  delivered  to  Mrs. 
McLpon,  who  was  present.  They  were 
recorded  by  Mr.  McLean  on  the  2d  Angust, 
about  one  hour  before  the  grantor  died. 
One  of  these  deeds  conveyed  to  Mrs.  Mc- 
Lean and  Mrs.  Bates  the  one  half  of  the 
property  in  suit,  and  the  others  conveyed 
to  them  individually  other  real  estate.  In- 
cluding the  two  bouses.  The  three  deeds 
inclurled  all  the  real  estate  owned  by  the 
grantor,  the  value  of  which  is  not  dis- 
closed by  theevldence.  Nordoes  It  appear 
what,  if  an;,  personal  property  he  hnd, 
more  than  is  to  be  Inferred  that  he  had  the 
usual  household  goods.  Mr.  Hamilton 
was  about  00  years  of  age  and  not  a  ro- 
bust man,  though  he  enjoyed  fairly  good 
health.  Though  in  bed  and  sick  at  the 
time  he  executed  these  deeds,  he  was  in 
the  fnll  possession  of  his  faculties,  and 
knew  what  he  was  doing.  The  circum- 
stances detailed  show  that  he  was  perfect- 
ly competent  to  transact  business.  He 
had  expressed  to  his  sister  the  belief  that 
he  would  not  recover ;  but  the  physician 
says  that  up  to  the  SOth  the  remedies  ap- 
peared to  have  good  effect,  and  he  did  not 
then  regard   the  case  a  fatal  one.     When 
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Mr.  Ha  miltou  took  sick,  Mrs.  McLean  went 
to  and  remained  at  the  bouse,  and  aided 
aer  mother  and  Hlaterln  narainf;  him.  He 
caused  hifl  brother,  tbe  plaintiff,  to  be  do- 
tXfiPil  of  the  fact  that  be  was  Bick,  and  the 
latter  called  on  several  occaslonfi, — two 
At  least.  The  evidence  showB  that  these 
brothers  had  tkelrdiffcrences,  end  at  times 
were  to  Rome  extent  estrun^^ed,  but  they 
-continued  to  hare  confidence  in  each  other 
In  buslupan  matters, for  It  is  clear  that  Ed- 
ward collected  the  rents  from  their  Joint 
property,  and  settled  with  the  deceased 
monthly.  Mrs.  Ariuslrone  stated,  in  an- 
«wer  to  a  series  of  leading  qneHtious  asked 
her  by  the  counsel  tor  plaintiff  on  crooa- 
examination,  that  her  brother  advised 
with  Mr.  McLean,  consulted  him  on  basi- 
Aet)8  affairs,  and  relied  upon  him  for  ad- 
vice. It  Inferentially  appears  that  Mr. 
Hamilton  was  not  engaKed  in  any  busl- 
fiess  for  years  before  his  death,  save  look- 
ing after  his  real  estate,  and  it  clearly  ap- 
pears the  plainti0  collet-ted  the  rents  from 
tbe  Joint  property,  and  we  are  not  ad- 
vised of  any  specific  ad  vic<)  given  by  Mc- 
Lean, or  any  specific  act  done  by  him  for 
or  as  the  agent  of  the  deceased,  save  the 
preparation  of  tbe  three  deeds  befure  men- 
tioned. It  may  be  added  that  plaintiff  did 
not  testify  in  the  casn.  McLean  aud  his 
wife  were,  as  witnesses,  excluded. 

The  plaintiff  Insists  that  we  must  start 
■out  with  the  presumption  that  these  deeds 
are  invalid,  because  Mr.  Mclean,  who 
prepared  them,  was  the  confidential  ad- 
viser of  the  donor,  and  because  the  gran- 
tees, Mrs.  McLeau  and  Mrs.  Bates,  occu- 
pied the  position  of  nurses  when  tbe  deeds 
were  executed,  nelations  of  confidence 
and  trust  imply  su|>erlority  of  one  party 
over  tbe  other;  and  out  of  this  grows  the 
well-establlHlied  rule,  often  asserted  by 
this  court,  that  a  transaction  between 
tbem  by  whirb  tbe  party  in  whom  confi- 
■dence  and  trust  is  reposed  obtains  a  bene- 
fit is  presumed  to  be  lllet^al,  and  the  bur- 
-deu  Is  at  once  cast  upon  him  to  overcome 
the  presumption  by  showing  that  the 
transaction  was  a  fair  one.  The  rule  is 
applied  with  rigor  in  cases  of  gifts  from  a 
beneficiary  to  his  trustee,  from  client  to 
attorney,  from  ward  to  guardian,  and 
from  child  to  parent.  These  are  hut  in- 
atanres,  for  the  rule  is  applied  in  many 
other  cases  where  no  such  formal  relation 
exists.  McOlure  v.  Lewis,  72  Mo.  3U.  Or- 
dinarily no  such  a  presumption  arises  in  the 
case  of  a  gift  from  tho  parent  to  the  child. 
Moore  v.  Moore,  67  Mo.  194.  The  situa- 
tion of  parsnt  and  child  may  be  reversed, 
-as  where  the  parent  is  old,  infirm,  and  de- 
pendent upon  the  child.  Such  cases,  it  is 
said,  turn  upon  tbe  exercise  of  actual  un- 
due Influence,  and  not  upon  any  pre- 
■snmptlon  of  invalidity;  for  a  gift  from  a 
parent  to  a  child  is  not  presiimed  to  be  in- 
valid. 2  Pom.  Kq.  Jur.  (2d  Ed.)  §  962.  In 
our  opinion  tbe  law  raises  no  presump- 
tion tliat  these  deeds  are  Invalid  because 
these  nieces  cared  fur  and  nursed  their 
ancle  In  his  last  Illness.  As  a  general  rule 
a  deed  ot  gift  from  a  parent  to  a  child  or 
near  relative  needs  no  explanation;  but 
it  is  said  In  Hnguenin  v.  Baseley,  2  Lead. 
•Cas.  Eq.  (White*  T.Ed.)  p.ll92:  "Where 
one  dlvestv  himself  of  hie  estate  without  re- 


ceiving an  equivalent,  it  Islncnmbent  on  the 
person  who  receives  orprofitsby  tbeglftto 
give  such  an  account  ut  the  transaction  aa 
wlllsatlsfy  achancellor  that  the  donor  was 
of  sound  mind,  and  liad  a  fall  and  accurate 
nnderstanding  of  tbe  nature  of  the  act, 
and  tbe  consequences  that  It  would  pro- 
duce;" citing  Pbllllpson  v.  Kerry,  82  Beav. 
628;  Coatts  v.  Acwortb,  L.  R.  8  £q.  5.i8; 
Russeirs  Appeal,  73  Pa.  St.  269;  Tyler  v. 
Oardlner.Sa  N.;T.559;  and  Conant  v.  Jack- 
sun,  16  Vt.  3:i.'>.  In  this  case  the  donor 
gave  to  his  nieces  all  of  his  real  estate,  and 
this  seems  to  have  been  sul^stantlally  all 
tbe  property  be  had.  He  retained  no  pow- 
er of  revocation,  and  the  deeda  do  not 
contain  any  condition  to  support  the 
donor.  In  abort,  he  stripped  himself  of 
all  his  propert,v  Such  a  transaction  Is  an 
unusual  as  to  devolve  upon  cne  donees 
tbe  burden  of  showing  all  the  renulsltes 
of  a  good  gift.  With  this  conclusion  It  is 
not  necessary  to  apeak  of  tbe  circum- 
stance that  the  husband  of  one  of  the 
donees  prepared  the  deeds,  for  it  most  be 
held,  aside  from  this  fact,  that  tbe  burden 
of  proof  Is  upon  the  defendants  to  sustain 
this  settlement.  It  is  said  in  2  Lead. 
Cas.  Eq.,  supra,  that  "it  Is  essential  to 
the  validity  of  a  gift  that  the  donor 
should  understand  what  be  Is  doing,  and 
the  effect  It  may  have  In  Impairing  bis 
ability  to  provide  for  blmaelf  and  others. 
This  marks  tbe  distinction  between  a 
voluntary  grant  and  a  contract  for  value, 
when  theqneiitlon  is.  what  was  the  com- 
mon purpose?"  Tbelaw permits  a  mnu  to 
dispose  of  all  of  bis  property  by  way  of 
bounty  to  others,  and  bis  gilts,  when 
made  with  full  Intention  and  knowledgeuf 
the  act,  are  irrevocable,  even  when  no 
power  to  revoke  is  reserved.  Bussell's  Ap- 
peal, supra.  Tbe  question  then  is,  do  the 
facts  and  circumstances  show  affirmative- 
ly that  the  donor  knew  what  he  was  do- 
ing, and  that  he  executed  and  delivered 
tbe  deeds  with  tbe  Intention  to  make  an 
Irrevocable  dlspuslMon  of  the  property  to 
these  girls?  It  is  to  bo  observed,  in  the 
first  place,  that  thedecease<l  had  uo  de- 
pendents, such  as  wife  or  children.  His 
brother  had  a  good  estate,  and  his  vlxter 
bad  sufficient  means  to  support  hereelf 
with  fair  economy.  One  of  these  nlecew 
was  a  widow  with  a  child,  and  without 
any  property.  The  condition  In  life  of  tbe 
other  one  does  not  appear,  though  it  dues 
appear  that  she  had  a  busbaud,  and  It 
must  be  assumed  that  he  was  able  to  pru- 
videfor  her.  Under  thaseclrcumstances  tiie 
gift  to  these  girls  was  reasonable  and  Just, 
and  this  is  an  Important  factor  in  this 
case.  In  tbe  next  place  It  Is  proved  beyond 
doubt  that  tbe  donor  was  In  full  posses- 
sion of  bis  faculties  and  perfectly  compe- 
tent to  transact  business,  and  it  is  equally 
clear  that  he  directed  the  preparation  ot 
these  deeds,  and  that  be  understood  their 
contents  and  legal  effect.  He  had  before 
determined  to  make  these  girls  the  objects 
of  his  bounty.  That  he  knew  what  be  wa4 
doing,  and  that  be  Intended  these  deeds  to 
operate  as  Irrevocable  gilts  of  the  prop- 
erty therein  described.  Is,  in  oar  Jndgraent, 
well  established.  The  proof  before  us  re- 
buts and  overcomes  any  presumption  ot 
Invalidity,  fur  it  shows  to  oar  entire  sat- 
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tftfitetlon   that    there  existed  all  the  ele- 
mentR  of  a  koo6  girt. 

8.  Battels  HaUl  there  wan  here  actaal 
wndae  inHnence.  We  accept  the  tollowInK 
as  a  iieneral  role  on  that  eubject:  "The 
doctrine  of  equity  concemlnK  undue  Influ- 
ence is  very  broad,  and  la  baaed  npon 
prindplea  of  the  hlKhest  morality.  It 
reaches  every  case,  and  grants  relief  where 
Inflaence  la  acquire*!  and  abused,  or 
where  confidence  la  repofled  and  betrayed. 
It  la  apeclally  active  and  searcbluff  In  deal- 
ings with  gifta,  but  Is  applied,  when  neces- 
sary, to  conveyances, contracts. executory 
and  executed,  and  wllla."  2  Pom.  Eq.  .lur. 
(2d  Ed.)  S  951-  It  is  Insisted  here  that  the 
donor  placed  great  confidence  In  these 
donees,  and  that  these  deeds  were  the  con- 
sequence of  tDe  abuse  of  thatconfldence  on 
their  part  and  on  the  part  of  their  mother. 
The  first  and  chief  witness  pr«>duced  by 
the  plaintiff  was  William  H.  Armstrong, 
the  son  of  Mrs.  Armstrong,  and  the  lull 
brother  of  Mrs.  McLean  and  Mrs.  Bates. 
His  testimony  covers  many  pages  of  the 
record.  He  says  he  belonged  to  the  Lord, 
and  his  business  was,  and  for  three  years 
bad  been,  to  talk  to  people  about  their 
souls;  that  he  had  conversations  with  his 
Uncle  John  npon  that  subject.  He  admits 
that  he  and  his  uncle  did  not  agree  In 
their  religious  beliefs,  and  It  is  clear  that 
bis  conversations  were  unpleasant  to  his 
ancle.  He  says  bis  uncle  called  to  see  him 
on  one  occasion,  which  must  have  been 
two  years  before  the  date  uf  these  deeds, 
and  Invited  him  and  bis  wife  to  return  the 
▼islt.  He  and  his  wife  and  herslster,  a  flnn 
singer,  he  says,  and  a  marriageable  lady, 
arranged  affairs  to  take  tea  with  the  uncle. 
He  called  at  Mrs.  McLean's  house,  and 
there  spoke  uf  the  intended  visit.  He  says 
sho  turned  very  quickly,,  and  said  that 
wonld  not  do;  that  their  mother  was 
sick,  and  Uncle  John  did  nut  like  operatic 
music;  and  that  she  then  so  w  her  mother, 
and  got  her  to  go  to  his  house  and  tell  him 
not  to  make  the  visit.  According  to  this 
witness  there  was  at  one  time  a  serious 
raptors  between  bis  uncles.  He  lelt  it  bis 
duty  to  make  an  effort  to  bring  about  a 
reconciliation,  and  to  that  end  saw  the 
minister  of  thelrchurch.and  told  him  that 
his  mother  and  sisters  should  be  put  out 
of  church  If  they  stood  In  the  way  of  the 
souls  of  these  two  men.  He  says  the  min- 
ister saw  Mrs.  McLean  and  bis  mother  on 
the  subject,  and  that  Mrs.  McLean  then 
called  upon  him  to  know  why  he  bad  sent 
tbe  minister  there  to  abuse  their  mother; 
that  be  told  her  she  was  to  blame,  and  she 
made  no  answer.  He  says  be  called  to  soe 
bis  mother  two  or  three  days  before  his 
ancle  died,  and  then  learned  for  the  first 
time  that  he  was  sick ;  that  bis  mother 
was  much  alarmed,  but  bis  sisters  spoke 
of  the  matter  in  an  indifferent  way;  that 
he  expressed  a  desire  to  see  bis  uncle,  hnt 
they  said  no  one  was  allowed  to  see  him. 
Says  be  offered  his  assistance,  but  his  sis- 
ters said  they  were  the  only  nnrseH  their 
uncle  had,  and  they  did  not  desire  any 
aid;  that  Mrs. McLean  said  her  uncle  only 
allowed  her  mother  in  tbe  room  for  a  few 
minutes  at  a  time<  tearing  she  might  cateb 
the  disease:  tlMt  bo  did  not  visit  his  ancle 
often  becaass  be  ennld  nut  get  to  see  Mm ; 
v.208.w.no.28— 67 


that  his  mother  and  sisters  wonld  say  he 
was  out  doing  something.  He  relates 
another  incident  which  occurred  sotre 
three  days  after  the  death  of  Ms  unde.  It 
appears  some  newspaper  had  made  a 
statement  to  the  effect  that  there  would 
be  a  suit  about  the  Hamilton  property. 
He  says  his  mother  sent  for  bira  tu  come 
and  see  her  on  business;  that  hn  called  on 
her  at  once,  and  found  his  mother  and 
two  sisters  waiting  for  him;  that  his 
mother  asked  him  If  he  put  that  In  the 
paper,  and  if  he  Intended  to  sue  bis  slaters; 
that  he  denied  both  charees;  that  his 
motherthen  said  she  liai]  made  a  will  giving 
him  one  third  of  her  property,  but  if  he 
sued  the  girls  he  should  have  nothing; 
and  that  Mrs.  McLean  stamped  her  foot, 
and  said  she  would  not  give  up  a  cent.  A 
Mrs,  0.  D.  Armstrong  says  t>he  and  her 
husband  called  to  see  Mr.  Hamilton  when 
he  was  sick;  that  her  husband  asked  to 
see  him,  but  the  mother  and  daughters 
said  no  one  was  seeing  blm ;  that  the  liirls 
said  their  nncle  did  not  like  many  around 
him.  The  husband  of  this  lady  was  not 
called  as  a  witness,  and  It  seems  she  took 
some  part  in  tbe  church  troubles.  Tbe 
evidence  of  William  H.  Armstrong  was  in- 
troduced to  show  that  the  girls  did  not 
want  their  uncle  to  meet  the  sister  of  the 
wife  of  the  witness  for  fear  he  would  con- 
tract a  marriage  relation;  that  they  de- 
sired to  keep  the  brothers  estranged;  and 
that  they  guarded  their  uncle, — all  for  tbe 
purpose  of  getting  his  property.  The  Idea 
that  this  man  had  any  notion  of  a  matrl- 
monlnl  engagement  is  ridiculous,  and 
whatever  there  may  have  been  in  the  al- 
leged church  dltBcul'ty  was  instigated  by 
the  witness  himself.  Indeed,  when  testify- 
ing about  another  subject  he  says  he  did 
not  know  of  any  serious  dlfhculty  be- 
tween his  uncles.  Other  proof  In  the  case 
shows  that  Bdward  Hamilton,  the  plain- 
tiff, was  notified  ol  the  fact  that  bis  broth- 
er was  sick,  and  that  be  called,  and  saw 
him  whenever  and  as  often  as  he  desired. 
The  evidence  of  Mrs.  Armstrong  Is  that  on 
one  of  these  visits  John  told  Edward  not 
to  speak  to  William  of -the  tact  that  he 
was  sick,  for  he  did  not  want  to  be  b>>th- 
ered  with  his  talk.  Indeed,  the  witness  ad- 
mits that  be  got  this  word,  bnt  says  It 
was  after  the  death  of  his  uncle.  The  girls, 
in  not  taklug  William  to  the  sick  room, 
did  no  more  than  obey  the  known  wishes 
of  their  uncle.  The  uncle  bad  no  111  will 
towards  this  witness,  but  it  is  manifest 
he  did  not  want  to  be  annoyed  with  his 
conversation.  This  witness  loses  no  op- 
portunity to  throw  out  insinuations 
that  his  sisters  were  scheming  to  get  their 
uncle's  property,  and  he  does  not  even 
spare  his  aged  mother.  His  evidence  and 
that  of  Mrs.  Hamilton  must  fall  to 
the  ground  because  of  its  own  Inherent 
weakness.  John  Hamilton  was  guided 
by  his  own  Judgment.  He  was  tbe  head 
of  the  family  which  he  had  gathered 
around  him.  In  point  of  fact  as  well  as  In 
outward  appearance,  and  the  charge  that 
these  girls  procured  these  deeds  by  breach 
of  the  confidence  he  had  in  them  is  nu- 

£  roved.    Nor  does  the  circumstance  that 
[r.  McLean  prepared  the  deeds,  of  itself, 
snstaln  tbe  charge  of  undue  Influence.  The 
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lodgment  Is  reversed,  and  the  cauro  re- 
manded, wltb  direction  to  the  circatt 
conrt  to  enter  ap  a  judgment  that  parti- 
tion be  made  between  ttie  plalattfr  and 
the  defendants  Mrs.  McLean  and  Mrn. 
Bates,  and  to  proceed  with  the  case  in  ac- 
cordance with  this  opinion.    All  concur. 


Btatb  ▼.  McCarver. 

{Supreme  Court  of  MUsourL  DMtUtn  No.  t. 
Jan.  81.  im.) 

Criminai.  Law— Appeal— Loss  or  Btidbscb— 

Reversal. 
Where  a  defendant  convicted  of  murder 
dniy  Bled  his  bill  of  exceptions,  in  skeleton 
form,  tOfrether  with  a  copy  of  the  evidenoe,  but 
was  Qnfll)le  to  perfect  his  appeal  liecanse  the 
clerk,  in  violation  of  his  duties,  refused  to  make 
a  transcript,  the  judfnnent  will  be  reversed,  on 
the  cause  being  subsequently  brought  ap  on 
writ  of  en-or,  where  it  is  then  discovered  that 
the  copy  of  tue  evidence  has  been  lost  or  stolen 
without  fault  on  the  part  of  defendant  or  his 
attorney,  and  it  appears  that  he  is  unable  to 

Srocure  another  copy,  because  the  stenographer 
as  destroyed  his  notes,  and  has  made  every 
effort  to  supply  the  evidence. 

Error  to  circuitcourt, St.  Francois  coon- 
ty;  Jambs  D.  Fox,  Jud^e. 

Indictment  of  John  B.  McCarver  for 
mnrder.  Derendaat  was  convicted,  and 
brings  error.    Reversed. 

H.  D.  Ijcdbetter  aud  M.  R.  Smith,  for 
plaintitf  in  error.  The  Attorney  General, 
for  the  State. 

8HKRWOOD,  J.  At  the  November  term, 
1887,  of  tlie  St.  Francois  circuit  court,  the 
defendant  was  indicted  (or  the  murder  of 
one  George  Stone.  At  the  May  term.lS88, 
the  defendHiit  was  put  upon  bis  trial, 
which  resulted  in  his  being  convicted  of 
murder  in  the  second  degree, — hia  punish- 
ment being  assessed  at  26  years  in  the  pen- 
itentiary,—and,  being  sentenced  in  accord- 
ance with  the  verdict  and  Judgment,  is 
nowconflned  incnnfurmlty  to  bissentence. 
Before  the  Incarceration  of  the  defendant 
in  the  penitentiary,  a  motion  for  new  trial 
was  tiled  and  overruled,  and,  npon  proper 
steps  taken, the  defendant  was  granted  an 
appeal  to  tbiscourt;  and  during  the  same 
term,  with  the  consent  of  Merrill  Pipkin, 
the  then  prosecnting  attorney,  leave  was 
entered  of  record,  granting  the  defendant 
antil  August  1, 1888,  to  file  bis  bill  of  ex- 
ceptions, wbich  was  filed  within  time. 
This  bill  was  in  skeleton  form, and  with  it 
was  filed  a  typewritten  copy  of  the  evi- 
dence, prepared  by  tbecourt  stenographer. 
"Owing  to  defendant's  poverty  and  ina- 
bility to  pay  for  the  transcript  for  the  tta- 
preme  court,  which  was  long,"  the  circuit 
clerk,  John  C.  Alexander,  "declined  and 
refused  to  make  the  same  until  his  fees 
therefor  were  paid  or  guarantied  to  him, 
and  in  consequence  thereof  the  appeal  was 
not  perfected."  The  endeavor  to  obtain 
the  transcript,  and  the  abandoning  of  the 
appeal  in  consequence  of  the  refnsal  of  the 
circuit  clerk  to  make  out  the  same,  all  oc- 
curred in  the  year  1888.  During  the  two 
succeeding  years,  nothing  was  done.  Then 
the  cause  was  brought  to  this  court  by  a 
writ  of  error;  but,  w ben  it  reached  here. 


it  waa  discovered  that  tbe  tesllmonj  ia 
the  cause  did  not  accompany  tbe  slteletoa 
bill.  A  writ  of  certiorari  was  tben  award- 
ed to  tbe  lower  court,  which  reaolted  fn 
tbe  discovery,  after  a  diligent  searcb  Id  tbe 
clerk's  office,  that  tbe  type-written  copy 
of  tbe  testimony  had  been  lost  or  stolen. 
Tbe  stenographer  having  destroyed  bis 
notes,  be  could  not  reproduce  tbe  testi- 
mony. Thereupon,  and  because  of  tbe 
facts  aforesaid,  the  defendant  moved  this 
court  to  reverse  the  Jadgment  and  remand 
the  cause.  This  motion  was  denies!,  but 
the  cause  was  continued  in  order  that  an 
effort  might  be  made  to  supply  tbe  miss- 
ing record.  Upon  this  ruling  being  made, 
thedefendant'sconnsel  endeavored  tosup- 
ply  tbe  reconl.  Tliey  prepared,  as  best 
they  could,  a  statement  of  the  material 
portions  of  the  testimony  adduced  at  tbe 
trial.  This  they  banded  for  inspection  tu 
Merrill  Pipkin,  tbe  former  prosecuting  at- 
torney, who  agreed  to  its  correctnesa,  ex- 
cept In  two  porticnlars,  as  to  wblcb 
changes  were  made.  The  statement  thus 
prepared  was  submitted  to  tbe  Honora- 
ble James  D.  Fox,  now  judge  of  the  St. 
Francois  circuit  court,  and  judge  of  that 
court  when  the  original  bill  of  exceptions 
was  filed.  But  Judge  Fox,  npon  inspec- 
tldn  of  the  paper,  did  not  sign  it.  Tbn 
substance  of  his  reasons  for  declining  to 
do  so  is  contained  In  the  following  indorse- 
ment made  by  him  thereon:  "After  hav- 
ing carefully  examined  said  statement  of 
the  evidence,  and  the  addition  thereto 
made  by  the  said  Pipkin,  I  do  decline  and 
refuse  to  approve  and  sign  the  name,  as 
the  testimony  taken  in  said  cause,  lor  tbe 
reason  that  1  do  not  and  cannot  cull  to 
mind  tbe  testimony  given  by  tbe  wlinosses 
who  were  examined  on  tbe  trial  of  tbis 
cause, — that  is,  with  any  degree  of  certainty 
whatever,— although  I  have  eudeavoi-ed 
to  do  so,  and  I  cuuid  not  now  say  wliat 
their  evidence  was, In  any  partlcijlar:  and 
to  undertake,  at  tbis  remote  period  from 
tbe  date  of  the  trial,  to  say  what  tbe  evi- 
dence was,  would  bn  on  my  part  simply 
conjecture  and  guesswork,  aud  I  tbere- 
fore  shall  decline  tu  sign  tbe  same." 

There  is  no  doubt,  from  the  atfldavits 
now  on  file,  that  the  facts  in  regard  to  the 
filing  of  tbe  original  bill  of  exceptions  are 
as  heretofore  stated,  and  that  tbe  type- 
written copy  of  the  evidence  was  eitber 
lost,  destroyed,  or  stolen  from  tbe  files  of 
the  clerk's  office,  without  any  fanit  or 
negligence  on  the  part  of  the  defendant  or 
of  his  counsel,  and  that  tbey  have  made 
an  honest  and  diligent  effort  to  supply  the 
record  of  tbe  testimony,  thus  unfortunate- 
ly missing.  Under  tbe  provisions  of  see* 
tion  42S4,  Rev.  St.  1889,  the  clerk  was  re- 
quired, on  tbe  application  of  thedefendant, 
to  make  out,  certify,  and  return  a  lull 
transcript  of  tbe  record,  etc.,  in  the 
cause,  and  he  had  no  authority  to  require 
the  costs  of  tbe  transcript  in  advance. 
His  excuse,  therefore,  in  not  making  out 
the  transcript,  which  excuse  has  been 
hereinbefore  q  uo  ted,  respecting  the  poverty 
and  inability  of  tbe  defendant  to  pay  for 
the  much-needed  transcript,  was  not  a 
legal  excuse;  and  the  unwarranted  delay 
caused  by  the  refusal  of  the  clerk  to  do 
bis  duty  in  tbe  premises  may  have  coatrlb- 
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ated  Bomewhat  to  the  abstraction,  loss, 
or  theft  of  the  Instrument  In  qnestlon. 
But,  however  that  may  be,  the  defendant 
and  hlB  eonneel  are  free  from  fault;  and, 
baring  appealed  to  this  court,  he  bad  and 
has  a  riKht  to  be  beard  in  this  court, 
which  la  "open  to  every  person, '  retjard- 
lens  of  their  financial  standing  or  Inability 
to  pay  for  the  transcripts  in  their  causes, 
mil  of  Rights,  §  10.  In  any  ordinary  case, 
we  should  have  great  hesitancy  in  reveni- 
ing  a  Jndgment  on  account  of  such  adefect 
in  the  record  bjb  Is  here  presented  ;  but  be- 
ing fully  satiefled  that  the  defendant  la  en- 
tirely wltbout  negligence  or  tjlame  In  the 
matter,  and  has  made  honest  efforts  to 
remedy  a  defect  which,  unrKraedied,  would 
caiiseoarafTlrmanceol  Ihejudement,  witb- 
ont  giving  him  an  opportunity  to  be  heard 
on  tbe  merits,  we  feel  constrained,  in  order 
that  right  and  justice  may  be  done,  and 
agrevlouB  wrong,  perhaps,  averted,  to  re- 
verse the  Judgment,  and  remand  tbe  canae. 
All  concar. 


Patto.n  v.  Brago  et  al. 

(Supreme  Court  of  MUtourt,  Division  No.  2. 
Jan.  81,  lt!98.) 

VnxvDviMm  Co:<vaTAXCBS— Desd  to  Wirs — Ac- 
tion TO  Set  Asidb. 

1.  Where  an  iDsolrent  judgment  debtor  sells 
and  conveys  land  to  a  third  person,  and  the  lat- 
ter soon  tifterwards  conveys  part  thereof  to  the 
debtor's  wife,  it  will  be  presumed,  in  the  ab- 
sence of  a  showing  to  the  coutniTy,  that  the  hus- 
band's means  furnished  the  consideration  for 
tbe  deed  to  the  wife,  and  in  such  case  tlie  deed 
is  fraudulent  as  to  ttie  juiJKment  creditor  with- 
out any  showing  of  actual  fraud. 

2.  In  an  acUon  by  a  Judgment  creditor  to 
set  aside  a  conveyance  of  land  to  the  debtor's 
wife  as  fraudulent  because  paid  for  out  of  the 
debtor's  means,  it  is  no  defense  that  tbe  debtor 
has  other  property  on  which  the  jndgment  is  a 
lien,  since  it  is  a  lien  on  both,  and  the  creditor 
lias  a  right  to  subject  either. 

Api>cal  from  circuit  court,  Shelby  coun- 
ty;  TnoMAB  U.  Bacon.  Judge. 

Suit  by  Joseph  M.  Patton  against  Delia 
Bragg  and  others  to  set  aside  an  alleged 
fraudulent  conveyance.  A  demurrer  by 
defeudanta  to  tbe  evidence  was  sustained, 
and  plalntitr  appeals,    lleversed. 

John  A.  White  and  J.  L.  Berry,  tor  ap- 
pellant.   R.  P.  Giles,  for  respondents. 

Gantt,  p.  J.  This  Is  a  salt  In  eqolty  to 
Bet  aside  a  deed  from  William  K.Bragg  to 
Delia  Bragg  on  the  ground  of  fraud,  and 
to  subject  the  land  thereby  conveyed  to 
the  satisfaction  of  two  transcript  jndg- 
menta  in  favor  of  plaintiff  against  Ly- 
curgus  Bragg,  the  husband  of  defendant 
Mrs.  Delia  Bragg.  Tbe  defendant  Agnew 
was  made  a  party  on  account  .of  his  inter- 
est In  the  land,  tbn  same  having  been 
mortgaged  to  bim  for  |l,UOfl,  June  29  1889. 
The  answer  was  a  general  denial.  At  tbe 
trial  it  was  shown  that  on  tbe  2Stb  day  of 
July,  1888,  the  plaintiff  recovered  a  judg- 
ment against  the  defendant  Lycurgoa 
Bragg  tor  $131.71  and  $5.4.5  coBtB,  before 
J.  W.  KvANB,  J.  P.,  of  Clay  township.  Id 
Shelby  c<ianty.  Mo.,  and  on  the  same  day 
execution  was  issned   tbereon  to  R.  E. 


Dale,  r.unBtable  of  said  township,  return- 
able In  iM)  days;  and  un  the  30tb  day  of 
July.  18S8,  a  transcript  of  this  judgment 
was  duly  filed  In  tbe  office  of  tbe  clerk  of 
the  rircuit  court  of  Shelby  county.  In  said 
state,  to  secure  a  lien  on  real  estate.  The 
plaintiff  also  recovered  a  judgment 
against  said  defendant  Lycurgns  Bragg 
on  said  2Stb  day  of  July,  1888,  before  said 
J.  W.  EVA.NB,  J.  P.,  for  tliesum  of  $100  and 
$5.80  costs,  a  transcript  of  whkh  was 
duly  filed  tbe  80th  day  uf  July,  1888,  In 
tbe  office  of  tbe  said  clerk  of  the  circuit 
court  of  Shelby  county  aforesaid,  to  se- 
cure a  lien  on  real  estate,  and  that  execu- 
tion was  issued  by  said  justice  thereon  on 
tbe  3l)tb  day  of  July,  1888,  to  R.  G.  Dale, 
constable  of  said  township,  returnatile  In 
DO  days;  that  both  of  said  transcripts  so 
filed  were  by  said  cleri<  of  tbe  said  circuit 
court  duly  recorded  In  his  said  ofKce  In  a 
book  by  hira  then  and  there  kept  for  that 
purpose;  that  on  the  29tb  day  of  Octo- 
ber, 18>i8,  the  said  executions  so  Issued  in 
both  of  said  cases  were  by  R.  E.  Dale,  con- 
stable, as  aforesaid,  duly  returned,  "No 
property  found  In  Shelby  county  nf  the 
defendant  whereupon  to  levy ;"  that  after- 
wards, on  the  5th  day  uf  Jane.  1^89,  supple- 
mental transcripts  of  tbe  ducket  of  the 
justice  of  tbe  peace  In  snid  eases  were  duly 
filed  In  the  office  of  said  clerk  of  the  circuit 
court  of  Shelby  county,  aforesaid, slio wing 
tbe  issuing  uf  .said  executions  on  said  judg- 
ments and  the  return  of  said  constable  of 
"No  property  found,"  as  uforesald.  It 
was  also  shown  that  on  aaid  i!Oth  day  of 
July,  1888,  transcripts  were  filed  In  the 
office  of  said  clerk  ot  two  judgments  ren- 
dere«l  before  said  justice  In  favor  ot  Som- 
mer,  l.ynds  &  Co.  and  against  Bald  Ly- 
curgus  Bragg;  one  for  $12*2.85,  and  the 
other  for  $(!9.39.  That  In  October,  1888, 
after  the  plaintiff  had  procured  his  said 
judgment  liens,  as  aforesaid.  S.  J.  Bragg, 
father  ot  defendant  Lycurgus  Bragg,  died 
intestate,  seised  of  a  large  tract  of  land  in 
Shelby  county, In  the  state  of  Missouri,  to 

wit: "' 

and 

ship  69,  range  9,  except  11  acres  In  the  N. 
W.  corner  of  the  N.  W.  jj^of  tbe  N.  E.  H; 
also  W.  %  nf  the  S.  W.V,  and  tbeS.  U  of  tbe 
8.  W.  X.of  the  N.  W.  jfol  section  24,  town- 
ship 5!),  range  9,  containing  569  acres, 
and  including  the  land  In  suit.  The  de- 
fendant Lycurgus  Bragg  was  an  beir,  and 
entitled  to  and  became  seised,  as  shown 
by  the  testimony  offered  by  the  plaintiff, 
ot  bis  share  in  said  real  estate.  That  in 
the  spring  ot  1889  the  Bald  William  K. 
Bragg  bought  nut  the  Interest  of  the 
other  heirs,  paying  to  Samuel  B.  Bragg, 
a  brother,  for  his  Interest,  the  sum  of 
$1,000.  The  evidence  ot  W.  O.  Sanders, 
the  sheriff  of  Shelby  county,  tended  to 
show  that  Lycurgns  Bragg  was  utterly 
insolvent.  In  June,  18K9,  Lycurgus  Bragg 
and  wife  conveyed  nil  his  interest  In  his 
father's  lands  to  William  K.  Bragg  by 
quitclaim.  In  which  another  brother  and 
sister  joined.  The  consideration  named 
was  $3,000.  On  28th  June,  1889,  William 
K.  Bragg  and  wife  conveyed  a  part  ot 
tbe  same  land  to  tbe  defendant  Delia 
Bragg.    Un  June   29tb  tbe  mortgage  to 


iioy  counTy.in  Tuesxaie  oi  Missouri,  to 
t:  The  S.jjand  the  S.  1^  of  tbe  N.  E.  V, 
1  the  N.  W.  %ot  the  N.  E.  ji^,  and  the  S. 
%o1  theN.  W.  jl^,  of  sectluu  23.  town- 
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Agnew  waa  executed,  to  ancnre  a  Joint 
note  uf  I^curgas  and  Delia  Bra^g  for 
91,000,  ol  (late  May  6. 1889.  Another  deed 
of  troBt  of  May  6, 1889,  wan  read  In  evi- 
dence, given  by  game  parties  to  Agnew, 
to  aecurn  fl.flOO.  There  waa  no  evidence 
to  abuw  what  Lycurgus  Bragg's  interest 
Id  his  father's  estate  was,  and  we  are  left 
to  Infer  ur  surmise  as  to  its  value  from 
the  conslfieration  named  in  the  deeds. 
At  the  close  of  plaintiff's  case  defendants 
offered  a  demurrer  to  the  evidence,  and  it 
waa  sustained.  After  an  ineffectual  effort 
to  obtain  a  new  hearing,  the  plaintiff  ap- 
pealed to  this  conrt. 

The  demurrer  to  the  evidence  admitted 
every  fact  which  the  trial  conrt  might 
fairly  Infer  therefrom.  By  sustaining 
It,  the  circuit  court  determined  as  a 
matter  of  law  that,  even  though  he 
should  believe  all  the  evidence  offered, 
plaintiff  conid  not  recover.  Ueaky  v. 
JSliTipsun,  20  S.  W.  Bep.  881,  (decided  at 
this  term  by  this  divlitlon.)  This  neces- 
sitates an  Inquiry  as  to  the  effpct  of  this 
evidence,  conceding  Its  oredllilllty.  From 
this  testimony  he  must  have  found — First, 
that  Lycur^us  Bragg  was  Insolvent,  and 
that  the  sheriff,  with  four  several  execu- 
tions against  him,  bad  not  been  able  to 
And  any  property  out  of  which  to  satisfy 
either  of  them;  secondly,  that  a  brother 
of  Lycurgns  Bragg,  immediately  after  re- 
ceiving a  deed  to  the  Interest  of  Lycurgua 
In  his  father's  estate,  bad  conveyed  a 
portion  of  the  same  lands  to  Delia  Bragg, 
the  wife  of  Lycorgus.  Combining  the  two 
nltltuate  facta  thos  found,  tbecourt.in  the 
absence  of  any  pleading  or  evidence  to 
show  that  the  wife  had  paid  for  this  land 
out  of  her  own  means,  could  have  reason- 
ably found  what  the  law  presumes,— that 
this  property  thus  acquired  during  cover- 
ture was  paid  for  with  the  means  of  her 
husband.  Sloan  v.  Torry,  78  Mo.  62S; 
Well  V.Simmons,  66  Mo.  617:  Selts  v. 
Mitchell,  94  D.  S.  5X0.  Having  found  a 
coDTeyance  to  her  during  coverture,  ob- 
tained with  his  means,  It  was  not  neces- 
sary that  any  actual  fraud  on  her  part 
should  be  shown.  The  transaction  as  to 
the  plaintiff,  who  waa  an  existing  cred- 
itor, waa  fraudulent  In  law.  Jordan  v. 
Buschmoyer,  07  Mo.  94,  10  8.  W.  Rep.  616. 
Having  found  the  conveyance  waa  frand- 
nlent,  the  trial  conrt  should  have  found 
the  land  was  the  property  of  the  husband, 
and  plaintiff's  Judgments  were  a  lien 
thereon,  and  rendered  a  decree  as  prayed. 

The  fact  that  Lycnrgua  Bragg  had  an 
Interest  In  his  father's  lands  upon  which 
plaintiff's  Judgments  were  liens  is  no  de- 
fense to  this  action.  If,  as  this  evidence 
tends  to  show,  be  was  the  owner  of  this 
tract  conveyed  to  his  wife,  the  Judgments 


were  also  liens  upon  that,  am  plaintiff 
might  have  levied  upon  eithaB||Mii'  ' 


^id  it  is 
sot  (or  defendnnta  toquestlon  nrenght  or 
dictate  terms,  under  the  pleadings  in  this 
case  and  the  facts  shown.  The  maxim  of 
a  complete  remedy  at  law  has  no  applica- 
tion here. 

Conceding,  then,  to  plaintiff  every  fact 
which  his  evidence  tended  to  prove,  and 
every  fair  inference  to  be  drawn  there- 
from, it  seems  clear  be  was  aggrieved  by 
the  JodKmeot  of  the  circuit  court,  andtbe 


Judgment  Is  accordingly  reversed,  and  the 
cause  remanded  for  proceedings  in  accord- 
ance herewith.    All  concur. 


CioRHAU  T.  Kansas  Citt  ft  S.  Rt.  Oo. 

(.Supreme  Court  of  Migiiourl,  Dlvltion  No.  1. 
Jan.  as,  1898.) 

Uastib  and  Sekvart— Ikjcbt  to  Railkoad  Km- 
PU>TB— Nboliobnci— Imstuuctions — Damaobs — 
Review  on  Appeal. 

1.  A  freight  conductor  injured  by  the  de- 
railment of  a  train  cannot  recover  if  the  acci- 
dent was  occasioned  by  the  negligent  speed  of 
the  train,  iiiidor  liis  direction. 

2.  It  is  the  duty  of  a  railway  employer  to 
use  ordinary  care  to  maintain  a  reasonably  safe 
roadway  and  appliances.  The  evidence  re- 
viewed, and  hdd  to  support  a  finding  of  negli- 
gence in  omitting  such  care. 

3.  The  court  authorized  a  finding  of  dam- 
ages for  "suma  paid  out"  by  plaintiff  for  medical 
servioes.  He  had  paid  none,  but  had  become 
liable  therefor  to  tne  amount  of  fifty  dollars. 
Held,  that  the  error  did  not  affect  the  substan- 
tial rights  of  defendant  upon  the  merits,  and 
was  not  ground  for  a  reversal. 

4.  Conipeiigatiou  for  prospective  danukges  on 
acoount  of  tlie  permanency  of  a  personal  injury 
are  recoverable. 

5.  The  amount  of  the  verdict  ($3,650,)  k-M 
to  furnish  no  cause  to  reverse. 

6.  On  appeal,  onlj  those  exceptions  arc 
available  which  have  been  decided  by  the  trial 
oourt. 

7.  The  court  permitted  a  certain  questlOQ  to 
be  asked  a  witness,  over  an  exception;  but  the 
witness  declined  to  respond  to  it.  Edd,  that  the 
ruling  was  harmless. 

8.  Instructions  unsupported  by  evidence  of 
the  facts  for  which  they  call  are  erroneonai. 

0.  It  ia  not  error  to  refuse  an  instructioi^ 
of  which  the  substance  is  otherwise  given. 
(Syllabus  by  tlie  Judge.) 

Appeal  from  circuit  court,  Henry  coun- 
ty; D.  A.  Db  Abmond,  Judge. 

Action  by  one  Goruam  against  tb« 
Kansas  City  ft  8outbem  Railway  Com- 
pany to  recover  for  peraonal  Injaries 
caused  by  tbe  negligence  of  defendanr. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

The  instructions  In  the  cause  in  the  trial 
court  were  the  following: 

Given  for  plaintiff:  "(1)  Tbe  court  1d- 
atrncts  the  Jury  that  It  was  tbe  duty  of 
the  defendant  to  have  kept  its  ties,  road- 
bed, and  track  In  a  reasonably  aafe  con- 
dition for  tbe  passage  of  tralna  over  the 
same,  and  to  have  tarnished,  for  use 
on  said  road,  cars  and  appliances,  which 
were  reasonably  safe  for  use  thereon. 
And  if  you  find,  from  the  evidence,  that, 
at  the  time  of  the  accident,  plaintiff  waa 
In  the  employ  of  the  defendant  as  con- 
ductor of  a  freight  train,  and  that  defend- 
ant's roadbed  and  track  were  not  in  a 
reasonably  safe  condition  for  the  paaaago 
of  trains  over  tbe  same  at  the  place  of 
the  accident,  on  account  of  rotten  ties, 
being  tbcreln,  or  on  account  uf  failure  to 
properly  ballast  said  roadbed,  or  on  ac- 
count of  the  Inside  rail  of  the  curve,  near 
said  accident,  being  higher  than  the  out- 
side rail  thereof,  and  that  defendant  knew 
or  by  tbe  exercise  of  ordinary  care  nalsht 
bave  known  of  the  condition  of  aald  tleo, 
roadbed,  and  truck  before  the  accident; 
and  if  yoo  farther  beltere  from  the«vldraice 
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tbat,at  lb*  time  of  the  accident,  defendant 
bad  provided  for  anein said tralnacabooae 
witb  a  detective  brake,  and  bad  placed  In 
aald  train  a  car  hu  iieavlly  loaded  that  It 
wonld  not  adjust  Itself  to  the  track  In 
paaaInK  over  the  same,  and  that  by  rea- 
■on  of  tbe  rotten  condition  of  said  ties.  If 
tbej  were  rotten,  or  by  reason  of  defend- 
ant'8  failure  to  ballast  said  road,  if  It  did 
8o  fail,  or  by  reason  of  tbe  rail  on  tbe  In- 
side of  said  curve  belnK  higher  than  the 
ontside  rail  thereof.  If  said  inside  rail  was 
bttcber,  or  by  reason  of  the  overloaded 
condition  of  said  car,  if  it  was  so  over- 
loaded, or  byrpason  of  the  defective  brake 
on  caboose.  If  It  wuh  so  defective,  or  if  by 
reason  of  all  said  things,  said  train  was 
wrecked,  without  tbe  fault  of  plaintiff, 
and  he  was  thereby  injured, — yon  will  find 
fur  plaintiff.  (2)  If  you  find  fur  plaintiff, 
you  will,  In  assessing  bis  damaKee,  take 
into  cunslderatlun  his  age  and  condition 
in  life;  the  injury  sustained  by  him.  If 
any;  the  physical  pain  and  mental  an- 
Kuish  suffered  and  endured  by  him  on  ac> 
count  of  said  Injury,  if  any ;  bis  loss  of 
time,  if  any ;  such  dHraagea,  If  any,  as  you 
believe,  from  tbe  evidence,  he  will  sustain 
In  tbe  future,  as  tbe  direct  effect  of  such 
injury;  such  sums  as  he  has  paid  out  for 
medical  attention  on  account  of  said  in- 
Jury,  if  any;  together  with  all  tbe  facts 
and  circumstances  in  evidence  in  tbe 
cause,— and  assess  the  damages  at  such 
sum  as,  from  tbe  evidence,  you  may  deem 
proper,  not  exceeding  fifteen  thousand  dol- 
lars, the  amount  sued  for. " 

Given  for  defendant:  "  (3)  There  is  no 
evidence  before  the  jury  that  theenglneer  in 
charge  of  the  train  at  the  time  of  the  ac- 
cident was  incompetent,  and  that  his  In- 
competency was  the  proximate  cause  of 
tbe  injury  complained  of  by  plaintiff;  and 
that  issue  is  withdrawn  from  your  cousid- 
eratiun."  "(9)  Tbe  mere  fact  that  there 
may  have  been  decayed  ties  in  the  roadbed 
at  tbe  point  of  tbe  accident  does  not  au- 
thorise yon  to  find  for  the  olalntifl.  Ton 
must  farther  believe  that  the  decayed  con- 
dition of  the  ties,  if  they  were  decayed,  was 
tbe  cause  of  tbe  wreck,  and  that  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  tbe  decayed  condi- 
tion of  tbe  ties,  and  that  the  wreck  was 
eansed  by  the  fact  that  the  ties  were  de- 
cayed ;  and,  unless  yoo  so  believe, yon  will 
find  fur  tbe  defendant  on  this  issue.  You 
are  not  authorised  to  find  for  plalntiR  from 
tbe  fact  alone  that  the  ties  were  rotten  at 
the  point  where  the  wreck  occurred.  (10) 
Although  you  may  believe,  from  tbe  evi- 
dence, that  tbe  plaintiff  was  a  conductor 
on  the  defendant's  road,  and,  while  in  tbe 
employ  of  tbe  defendant,  his  train  was 
wrecked  and  Injured  thereby,  and  that  tbe 
wreck  was  caused  by  tbe  roadbed  of  de- 
fendant being  in  a  defective  condition,  or 
by  reason  of  tbe  cross-ties  thereon  being 
decayed  and  rotten,  or  by  reason  of  tbe 
brakes  being  defective,  or  by  reason  of  one 
of  the  cars  being  overloaded,  or  by  reason 
of  the  inside  rail  being  higher  than  the 
outside  one, — all  of  these  facts.  It  true,  do 
not  authorise  you  to  find  a  verdict  for  tbe 
plaintiff.  Before  hecan  recover,  you  must 
believe  that  defendant  knew,  or  by  tbe 
ezerelse  of  ordinary  diligence  could  have 


known,  that  the  track  was  in  a  defective 
condition,  or  that  the  cross-ties  thereon 
were  rotten,  or  that  the  brakes  were  de- 
fective, or  that  the  cars  were  overloaded, 
or  that  tbe  inside  rail  was  higher  than  the 
outside  one:  and,  unless  you  am  so  satis- 
fled,  you  will  find  for  defendant.  (11)  If 
the  plaintiff  knew  that  the  car  was  over- 
loaded. If  sucb  was  the  fact,  or  If  the  same 
was  such  that  any  ordinarily  cbservant 
person  would  have  known  at  the  time  of 
receiving  the  same,  and  the  wreck  was 
caused  by  the  overloaded  condition  of  the 
car,  then  plaintiff  cannot  recover.  02)  IC 
the  plaintiff  knew  of  the  defective  condi- 
tion of  the  brakes,  if  thoy  were  defective, 
or  could  hare  known,  if  they  were  of  such 
a  character  as  an  ordinarily  observant 
persiiu  would  have  known,  and  the  con- 
dition of  tbe  brakes  caused  tbe  wreck, 
plaintiff  cannot  recover.  (13)  If  the  plain- 
tiff knew  of  the  defective  condition  of  tbe 
roadbed.  It  It  was  defective,  ur  il  the  defect 
therein,  if  there  was  any,  was  such  as  an 
ordinarily  observant  person  would  have 
known  before  entering  tbe  servlre  of  the 
defendant,  then  plaintiff  cannot  recover,  if 
such  defect  was  the  proximate  cause  of  the 
injury.  (14)  If  the  plaintiH  knew  that 
the  cross-ties  in  defendant's  roadbed  were 
rotten,  if  they  tvere  rotten,  or  if  thecon- 
ditlun  of  tbe  ties  were  sucb  that  an  ordi- 
narily observant  person  would  have 
known  before  the  accident,  and  he  con- 
tinued In  the  employment  of  said  compa- 
ny after  becoming  possessed  of  sucb 
knowledge,  then  he  cannot  recover,  If  the 
condition  of  the  ties  was  the  proximate 
ranseof  the  injury.  (15)  If  the  plaintiff 
knew  that  the  inside  rail  of  defendant's 
road  was  higher  than  the  outside  one,  if 
sucb  was  the  fact,  or  if  tbe  same  was  of 
that  character  that  an  ordinarily  observ- 
ant person  wonld  have  known,  and  be  con- 
tinued in  the  employment  of  defendant, 
or  entered  thereon,  witb  knowledge  of  the 
fact,  he  cannot  recover, if  the  height  of  tbe 
rail  was  tbe  prozimatecause  of  the  Injury. 
(16)  The  law  did  not  require  defendant  to 
provide  an  absolutely  safe  traick  and  ma- 
chinery for  the  use  of  Its  employes,  and  tbe 
fact  that  defendant's  may  not  have  been 
in  an  absolutely  safe  condition  does  not 
authorise  you  to  And  fur  plaintiff.  All 
that  the  law  required  of  driendant  was 
that  its  track  should  be  in  a  reasonably 
safe  condition ;  ai.d  if,  at  the  time  of  the 
wreck,  you  believe  that  defendant's  road- 
bed, ties,  and  rails  were  In  a  reasonably 
safe  condition,  yon  will  find  for  the  defend- 
ant on  tbe  Issue  of  defective  tracks  and 
ties."  "(19)  The  court  instructs  the  Jury 
that  although  you  may  believe,  from  tbe 
testimony,  that  defendant's  track  was  in 
a  defective  condition ;  that  there  were  rot- 
ten ties  In  the  same;  that  the  curve  in  tbe 
vicinity  of  the  place  of  accident  had  its  In- 
side rail  higher  than  the  outside  one;  that 
there  was  a  car  in  said  train  with  defect- 
ire  brakes,  and  also  one  was  overloaded ; 
and  that  these  facts,  or  any  or  all  of  them, 
caused  the  accident,— yet  you  cannot  find 
for  plaintiff, if  you  further  believe,  from  tbe 
evidence,  that  plaintiff  knew,  or  by  tbe  ex- 
ercise of  ordinary  care  could  have  known, 
of  the  existence  of  said  factn.  (20)  Tbe 
eonrt  instructs  tbojury  that  It  yon  be- 
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lieTO,  from  tbe  teatlmony,  that  plaintiff 
waa  an  experienced  railroad  man,  both  as 
'engineer  and  conductor,  at  tbe  time  of  tbe 
accident,  and  that  be  permitted  tbe  train 
under  hia  charge  to  be  run  at  an  unnanal 
and  reck lesM  rate  of  speed,  and  that  said 
unusual  and  reckless  rate  of  speed  of  the 
trnin  was  tbe  proximate  cause  of  the  ac- 
cident, and  that  but  for  said  rate  of  speed 
tbe  accident  would  not  have  happened, 
nutwithstandlnK  defects,  if  there  were 
any,  in  the  track  or  cars  or  manner  of 
loadlnK  the  cars  of  tbe  defendant,  then  the 
plaintiff  cannot  recover,  and  your  flndiuR 
will  be  for  defendant.  (21)  The  court  in- 
structs the  jury  that  the  plaintiff,  in  per- 
formance of  bis  duties  as  conductor  o(  the 
train  of  defendant,  assumed  all  the  usual 
and  ordinary  risks  Incident  to  his  busi- 
ness, and.  if  injured  by  any  accident  aris- 
ing from  these,  the  defendant  is  not  liable 
to  hliu  therefor;  and  if  you  believe,  from 
the  testimony,  that  plaintiff  created  an 
extraordinary  risk  for  himself,  by  permit- 
tinK  the  train  to  run  at  an  anusually  rapid 
rate  of  speed,  and  was  injured  on  that  ac- 
count, your  flndlnK  will  be  for  defendant.  * 

Defendant's  refused  Instructions;  "(3) 
There  is  no  evidence  before  tbe  Jury  that  the 
cauHe  of  the  accident  wus  a  defective  brake 
on  tbe  caboose,  and  on  that  issue  yoa  will 
find  for  thedefendant.  (4)  There  is  no  evi- 
dence before  the  Jury  that  any  car  in  tbe 
wrecked  train  was  overloaded,  and  that 
tbe  proximate  cause  of  plaintiff's  accident 
was  an  overloaded  car,  and  on  that  issue 
jron  will  find  for  the  defendant.  (5) 
Tbere  is  no  evidence  before  the  Jury  that 
tbe  inside  rail,  at  the  point  where  the  cars 
left  tbe  track,  was  blKher  than  tbe  out- 
ride one,  and  tbnt  issueis  withdrawn  from 
>our  consideration."  "(7)  There  is  no 
«vldence  before  the  jury  that  the  track  of 
the  defendant's  road,  at  the  point  where 
the  wreck  occurred,  was  defectively  con- 
structed, or  in  a  defective  condition,  and 
that  issue  is  withdrawn  from  your  consid- 
eration. (8)  If  you  believe,  from  tbe 
evidence,  that  the  three  rear  cars  In  tbe 
train  left  tbe  rails  on  account  of  tbe  rate 
of  speed  at  which  the  train  was  being  run, 
then  sucb  act  was  the  proximate  cause  of 
tbe  wreck,  and  you  will  find  for  the  de- 
fendant." 

Tbe  other  facta  appear  in  tbe  opinion  of 
tbe  court. 

Johnson  4t  Laeus,  for  appellant.  Fyke 
<t  UnmtltoD,  tor  respondent. 

Barclat,  J.  Plaintiff  recovered  a  judg- 
ment for  93,650  on  account  of  personal  in- 
juries sustained  in  a  railway  accident  on 
d^endant's  line  near  Clinton.  Mo.,  Decem- 
ber 15, 1887.  The  petition  charged  defend- 
ant with  liability  therefor  because  of  aen- 
llsence  in  a  variety  of  forms,  which  will 
l>e  sufficiently  indicated  later.  Tbe  answer 
denied  tbe  charges,  and  asserted  contrib- 
utory negllKsuce  on  plaintiff's  part,  which 
be  in  turn  denied  by  his  reply.  Tbe  cause 
was  tried  in  January,  1891,  with  the  result 
above  stated.  In  due  time,  defendant 
filed  a  motion  for  new  trial,  wbicb  was 
denied;  and,  after  the  necessary  excep- 
tions, it  brought  the  case  here  by  appeal. 

Several  errors  in  the  proceedings  at  tbe 
trial  arv  assigned.    Before  taking   tbem 


np,  a  few  words  concerning  the  general 
features  of  the  litigation  will  fadlitate 
an  understanding  of  what  follows:  Plain- 
tiff was  the  conductor  of  a  freight  train 
on  defendant's  railroad;  and  at  the  time 
of  tbe  accident  was  riding  in  a  cabooae, 
the  last  of  some  11  cars  composing;  tbe 
train  In  bis  charge.  One  of  these  ears. 
marked  "C,  B.  ft  Q.,"  was  loaded  witb 
ties,  and  had  been  taken  into  tbe  train  at 
Clinton,  Mo.  After  leaving  Clintoo,  and 
while  passing  over  a  curve  in  tbe  road, 
some  ut  the  cars  ran  off  the  track,  and 
plaintiff  was  Injured  in  consequence.  Tbe 
"C,  B.  &  Q."car  was  the  third  from  tbe 
end  uf  the  train, — one  car  separating  ft 
from  the  caboose.  The  latter  and  two 
other  cars  were  "ditched."  The  body  of 
tbe  "C.  B.  ft  Q  "  car  remained  on  tbe 
track ;  but  tbe  trucks  bad  parted  from  it, 
and  no  longer  supported  it.  Plaintilf 
claims  that  the  disaster  was  occasioned 
by  defendant's  omission  of  ordinary  care 
In  the  respects  indicated  in  the  Instruction 
numbered  1,  given  at  plaintiff's  instance; 
and  so  tbe  jury  found.  The  defendant's 
contention  is  that  plaintiff's  Injuries  are 
ascrlbahle  to  his  own  negligence  aa  con- 
ductor, in  causing  tbe  train  to  be  run  at 
a  reckless  rate  of  speed, etc.  It  will  be  nec- 
essary, later  on,  to  state  snme  further 
details  of  the  testimony  with  relerence  to 
special  points  relied  upon  for  a  reversal. 

1.  Defendant  complains  of  one  ruling  on 
tbe  admission  of  testimony.  It  appeared 
from  the  evidence  of  both  parties  ttaat,  at 
the  period  of  tbe  accident,  Mr.  Green  was 
tbe  assistant  general  manager  of  defend- 
ant's railway,  and  In  active  charge  of  Its 
operations.  He  testified  on  defendant's 
behalf.  Afterwards,  defendant  examined 
Mr.  Kane  as  a  witness.  During  bis  cross- 
examination  by  plaintiff's  counsel,  tbe  ral- 
ing  In  question  occurred.  The  following 
passage  from  the  record  shows  it,  fully : 
"Question.  Did  Frank  M.  Oreen  know 
anything  about  railroading?  (Objected 
to  by  defendant's  counsel  as  Incompetent 
and  Immaterial,  which  was  overruled  by 
the  court,  and  excepted  to  by  tbe  defend- 
ant.) Answer.  I  would  rather  notanswer 
the  question  as  an  expert.  Q.  I  under- 
stood you  to  say  that  yoa  bad  been  in 
tbe  railroad  business  for  twenty  years? 
A.  Tes,  sir.  But  1  don't  like  to  answer 
the  question,  not  on  account  of  its  effects 
on  tbe  case,  but  because  1  don't  like  to 
say  anytblnir  that  will  reflect  on  Mr. 
Oreen."  As  tbe  wltnesA  himself  withheld 
a  direct  response  to  the  first  question,  no 
prejudice  could  have  resulted  to  defend- 
ant from  tbe  court's  action,  irrespective 
of  tbe  correctness  or  incorrectness  thereof. 
To  tbe  second  question  quoted,  no  objee-. 
tion  was  fhterposed,  nor  was  any  objec- 
tion or  exception  taken  to  tbe  remarks  of 
the  witness  by  way  of  supposed  answer 
thereto.  Only  such  exceptions  are  avail- 
able on  appeal  as  have  been  expressly  de- 
cided by  tbe  trial  court.  Bev.  St.  1888,  $ 
2802. 

2.  The  next  point  in  defendant's  brief  ie 
that  "the  court  erred  in  giving  instruction 
numbered  1,  asked  by  the  plaintiff, "  be- 
cause "  tbere  was  no  evidence  before  tbe 
Jury  that  tbe  road  was  not  properly  bal- 
lasted, or  that  the  ties  were  rotten  where 


Digitized  by 


Google 


Mo.) 


GOKHAM  V.  KANSAS  CITV  &  B.  KY.  CO. 


1063 


the  train  Jumped  the  track,  nr  that  the 
train  lett  the  track  at  the  curve,  or  that 
the  alleged  defective  hrakea  or  overluaded 
car  cauHed  the  accident."  Of  cuorae,  In- 
•troctlona  should  be  predicated  on  the 
evidence.  So  that,  if  defendanfB  conten- 
tion l8  correct  as  to  the  Inautliciency  of 
proof  In  the  partlcnlarn  Indli^ated,  the  In- 
Btruction  should  not  have  been  given. 
We  will  hence  glance  at  the  tPHtlmony  In 
this  connection.  George  Spangler,  as  a 
witness  for  plaintiff,  deposed  that  he  lived 
near  the  road;  came  to  the  wreck  Im- 
mediately after  It  occurred,  and  saw  that 
**  the  caboose  and  two  or  three  cars  were 
dumped  off  thp  side  of  the  track."  'The 
ties  were  rotren  at  the  place  the  cars  got 
off;  had  been  over  the  track  before  that; 
quite  a  number  weie  rotten;  the  track 
was  uneven ;  ont*  side  would  be  low,  the 
other  would  be  high;  there  would  l>e 
sags  up  and  down;  there  was  a  carve 
there.  •  •  •  The  ground  was  level,  but 
not  much  dirt  between  the  ties. "  E.  K. 
Harris,  another  of  platatlff's  witnesMes, 
testiiied  tha  t  be  was  at  the  place  aft«r  the 
wreck,  and  "had  been  over  the  track  that 
day.  It  was  in  bad  condition.  Many  of 
the  ties  were  rotten,  and  the  roadl>ed 
was  very  narrow  at  that  point.  The  ties 
would  reach  over  beyond  the  roadbed. 
This  was  3  or  4  weeks  before  the  accident. 
*  *  *  The  spikes  would  uot  bold,  so 
that  the  ties  would  slip  In  and  ont  from 
the  rails."  William  Ollkeson,  for  plain- 
tiff, testified  that  he  was  present  at  the 
wreck;  that  "the  outside  rail  on  the  curve 
was  lower  than  the  inside  rail,  and  some 
ties  were  rotten."  Isaac  Leonard,  who 
was  on  the  wrecked  train,  testified  that  he 
was  a  blacksmith  and  general  mechanic 
for  defendant;  that  "the  brakes  on  the 
caboose  were  out  of  order.  The  connect- 
ing rod  was  too  long.  It  wouldn't  draw 
tight  enougli  to  hold  the  car.  Mr.  Green 
was  the  manager  of  the  road.  He  knew 
the  condition  of  the  brakes.  •  •  •  The 
0.,  B.  &  Q.  car  was  loaded  with  green  oak 
ties,  as  full  Hs  could  be  got  in.  Don't 
know  the  weight  of  it.  In  going  around 
the  curve,  the  car  would  turn  on  the  bol- 
ster, and,  when  it  got  to  where  the  trark 
was  straight,  it  could  not  get  back,  and 
consequently  it  would  spread  the  rails, 
and  pull  the  spikes  out,  and  go  off.  I  told 
Mr.  Green  the  caboose  was  uot  fit  to  go. 
He  said  there  was  no  other  car."  John 
Morrow  also  testified  briefly  for  plaintiff 
as  follows:  "I  helped  to  build  the  bridges 
on  the  road.  There  was  not  one  sound 
tie  in  ten  on  the  road.  *  On  defendant's 
side,  among  others,  Mr.  Green,  the  assist- 
ant  general  manager,  testified  to  the  effect 
that  the  track  "bad  beenlaid  down  about 
a  year  previous  to  the  acvidtet.  The  ties 
were  not  first-class,  but  some  were  sound 
when  laid  down;  the  rails,  first-class 
steel;  and  the  spiking  well  done.  The 
trark  was  not  ballasted.  The  condition 
of  the  track  between  Clinton  and  Latour 
was  about  uniform,  requiring  new  ties; 
but  the  road  was  not  in  an  unsafe  condi- 
tion, and  ties,  while  old,  would  hold  the 
spikes  well  to  the  rail."  All  the  foregoing 
testimony  came  In  without  objection. 
To  say  that  it  would  reasonably  Justly 
ihetnterences  of  faetealledtor  by  plaintiff's 


first  instruction  would  be  to  describe  its 
probative  force  very  mildly.  It  was  de- 
fendant's personal  duty,  as  master,  to  use 
ordinary  care  to  keep  aud  mniotain  its 
roadway,  cars,  and  machinery  in  a  condi- 
tion of  reasonable  safety  for  use  by  those 
required  by  it  to  work  on  or  about  the 
same.  In  our  opinion,  a  description  of  the 
accident,  and  of  its  circumstances,  empbu- 
sizes  the  statements  of  the  witnesses  to 
the  effect  that  defendant  was  negligent  in 
tbe  particulars  submitted  to  the  Jury. 

3.  Defendant  next  points  ont  a  supposed 
error  in  the  second  of  plaintiff's  Instruc- 
tions, in  that  there  was  no  evidence  that 
plaintiff  had  paid  out  any  sums  of  mone> 
for  medical  nttenilanre.  Tbe  criticism  Ik 
true.  There  was  no  proof  that  he  baa 
paid  anything  for  such  attention,  but 
there  was  proof  that  he  had  become  liable 
for  such  payment.  There  was  posltiv*' 
testimony  by  plaintiff's  physician  (uncon- 
tradicted by  defendant)  touching  tbe  na- 
ture and  amount  of  his  services  to  plain- 
tiff, and  that  their  value  was  "about  fifty 
dollars."  The  Instruction  would  have 
been  more  accurate  had  It  called  tor  a 
recovery  of  the  reasonable  value  of  the 
necessary  medical  aid  rendered  to  plain- 
tiff, instead  of  "such  sums  as  he  has  paid 
out  for  medical  attention  on  account  of 
said  injury,  if  any."  But  we  do  not  re- 
gard such  an  error  as  materially  prejudi- 
cial to  the  substantial  rights  of  tbe  de- 
fendant upon  the  merits,  and  hence  con- 
sider it  no  ground  for  a  reversal  of  tbe 
Judgment,  in  view  of  the  positive  terms  ot 
tbe  Mtatn tea  to  that  effect.  Rev.  St.  188!), 
S§  2100,  2303.  It  is  also  insisted  that  the 
second  instruction  is  erroneous  in  calling 
for  a  hnding  for  "such  damages,  if  any,  as 
you  may  believe,  from  the  evidence, be  wili 
sustain  iu  the  future,  as  the  direct  effect  of 
such  injury."  Plaintiff  testified  that  the 
physician  who  first  attended  him  after 
the  Injury  had  removed  to  California.  He 
was  not  a  witness  in  the  cause.  Bnt 
Dr.  Menees  saw  plaintiff  about  December 
1,  1SS7,  anil  testiiied  at  the  trial  (more 
than  three  years  after  tbe  accident)  as  fol- 
lows in  regard  to  his  injuries :  "He  was 
suffering  with  a  bad  ankle,  and  bad  a  cut 
on  his  face,  and  complained  of  bis  bead 
bothering  him  a  good  deal.  I  was  of  the 
ophiiou  he  nould  never  recover  entirely 
from  the  injury  to  his  ankle.  I  examined 
him  every  few  days  tor  a  good  while,  and 
then  about  eight  months  ago,  and  again 
since  be  was  here  this  time.  His  condi- 
tion was  Just  the  same  as  it  is  to-day. 
Tbe  ankle  is  not  fit  for  ordinary  use.  My 
opinion  is  that  the  bones  were  separat- 
ed in  the  ankle  Joint.  Tbe  outside  bone 
was  separated  from  tbe  bones  below.  It 
was  loose  when  we  examined  it.  The 
ligaments  had  been  injured.  It  is  perma- 
nent." Defendant's  medical  witness  ad- 
mitted thaf  "an  injury  to  the  aokle  is 
more  likely  to  be  permanent  than  at  any 
other  point."  This  testimony,  we  think, 
sutticiently  sustains  the  submission  to  the 
Jury  of  the  fact  of  a  permanent  injury,  as 
expressed  in  the  instruction  under  review. 
Kosenkrani  v.  Railway  Co.,  (1891;  Mo. 
Sup.llAS.  W.  Rep.  890. 

4.  Here,  though  slightly  ont  of  tbe  or- 
der  followed  in  the  brief  before  us,  it  may 
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be  well  to  dlrfpoHv  of  the  objection  to  the 
aiDuant  of  the  verdict,— f3,fio0.  In  addi- 
tion to  the  evidence  Just  nentloned.Bhow- 
inj?  that  plaintlO  had  been  permanently 
disabled  In  the  use  ut  bla  ankle,  It  farther 
appeared  from  disinterested  parties,  who 
were  present  at  the  wreck,  tbat  plaintiff's 
bead  and  cheek  (near  the  eye)  were  cut 
when  he  was  picked  up  by  tbe  witnesses 
and  put  in  tbe  wagon  tbat  carried  hlin 
to  Clinton.  He  "seemed  to  be  pretty  bad- 
ly hurt;  was  bleeding;  seemed  to  be  out 
of  bis  bead;  didn't  seem  to  know  me  until 
we  got  here  to  town,"— as  witness  Spang- 
ler  said.  His  left  thumb  was  dislocated. 
Plaintiff  himself  testified  tbat,  in  conHe- 
quencn  of  the  Injury,  he  suffered  from  diz- 
ziness whenever  he  arooe  suddenly,  and 
that  he  had  a  pain  In  tbe  eye  when  he  gut 
a  cold,  neither  of  which  symptoms  be  had 
had  before  the  accident.  He  also  stated 
that  his  capacity  to  labor  had  been  se- 
rlouHly  Impaired;  that  he  was  "laid  up" 
for  three  weeks,  and  had  been  able  to 
work  only  abont  one  half  tbe  time  since 
this  mitihap.  The  trial  Judge  saw  the 
plaintiff,  and  bad  a  far  better  opportu- 
nity to  form  a  reliable  Judgment  of  tbe 
truth  of  bis  reprpsentatloos  than  we 
have,  with  only  a  record  before  us.  He 
has  approved  the  amount  of  the  verdict, 
and  we  do  not  regard  his  action  in  that 
particular  as  requiring  the  interference  of 
tbls  court. 

6.  Defendant  complains  of  tbe  refusal 
of  certain  instructions  requested  by  it. 
Those  given  and  refused  will  be  set  forth 
In  tbe  statement  accompanying  this  opin- 
ion. By  reference  thereto,  we  may  be 
able  to  shorten  our  comments  on  that 
part  of  tbe  case. 

(a)  Tbe  requests  for  Instructions  nnm- 
bered  3,  4,  6,  and  7,  we  think,  embody  mis- 
taken views  of  the  purport  of  tbe  evi- 
dence, as  will  be  seen  by  a  perusal  of  tbe 
second  paragraph  of  this  opinion.  They 
are  probHbly  subject  to  other  criticism, 
but  that  Just  stated  Is  snfflcient  to  justify 
tbe  action  of  the  trial  court. 

(6)  Refused  instruction  numbered  H  is 
obscure.  It  by  "rate  of  speed"  is  meant 
"an  unusually  rapid"  or  "reckless  rate  of 
speed,"  then  defendant  had  tbe  full  benefit 
of  tbat  declaration  in  the  instructions 
given,  nnmbered  20  and  21.  Plaintiff  tes- 
tified tbat  at  the  time  of  the  catastro- 
phe the  train  was  upon  a  down  grade, 
running  "about  18  or  20  miles  an  hour,— 
about  as  usual."  Some  of  defendant's 
witnesses  placed  tbe  speed  of  tbe  train  as 
high  as  40  or  50  miles  an  honr;  others  of 
them,  at  25  to  30  miles.  If  the  train  ran 
off  the  track  becanse  tbe  plaintiff,  as  con- 
ductor, suffered  it  to  go  at  an  extraordi- 
nary or  negligent  rate  of  speed,  be  would, 
of  course,  have  no  right  to  recover;  hut. 
If  be  ran  the  train  at  the  usual  rate  of 
speed,  his  conduct  would  not  necessarily 
be  negligent  on  tbat  aceonnt.  Tbe  cars 
may  have  left  the  track,  while  being  run 
at  a  proper  rate  of  speed,  in  consequence 
of  tbe  defective  condition  of  the  roadway, 
etc.  Tbat  was  tbe  theory  of  plaintiff, 
and  tbe  finding  sustains  It.  Tbe  eighth 
refused  instriu-tlon  was  liable  to  mislead. 
In  80  far  as  it  pointed  to  a  correct  rule,  it 
was  otherwise  given  by  tbe  court,  as  wu 


have  shown.    We   think    no  error   was 
committed  la  refusing  It. 

We  have  examined  each  of  tbe  points 
advanced  to  sustain  tbe  appeal,  bnt,  find- 
ing none  of  them  well  taken,  we  adlrm  the 
Judgment. 

Black,  C.  J.,  and  Bbace  and  Macfab- 
1.ANB,  JJ.,  concur. 


Statk  ex  rel.  Stoakt,  Collector,  r.  Ua- 

LO.NEX  et  Hi. 

(Sujfr«me  Court  of  MlsgourU  DMiion  Ifo.  1. 
Jan.  23,  1898.) 

BVIDBNCB— OSKTinSD  Taz  Biu.  —  Rbodbds— A»- 
8I0NMSNTS  or  Bkbos— Pboof  —  AomsBIOMS  IS 
Plbjiding — AuTaasTiciTT  or  Documexts — Tri- 
al. Bi  Court. 

1.  A  duly-certified  taz  blU  Is  prima  facie  er- 
ideuce  tbat  the  amount  thereof  »  correct. 

2.  Tbe  general  rule  respecting  the  neces- 
sity of  producing  the  record  to  show  tbe  acta  of 
a  court  declared,  and  some  of  its  limitations  as 
to  admitting  oral  evidence  concerning  records 
stated. 

3.  Those  ascribing  error  to  a  trial  oonrt 
must  show  it  afBrmatiTely. 

4.  Xo  proof  need  be  offered  of  facta  admit- 
ted in  the  pleadings. 

6.  Where  an  issue  is  made  tonching  the  au- 
tiientidty  of  a  document,  offered  as  an  official 
recOTd,  it  is  triable  hj  the  court. 
(Syllabus  br  tlie  Jadge.) 

Appeal  from  circuit  court,  Sulllran 
county;  Q.  D.  BnuoKsa,  Judge. 

Action  by  the  state  on  the  relation  of 
one  Stuart,  collector,  against  Maloney 
and  others,  to  recover  delinquent  taxes. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    AfUrmea. 

John  P.  llutler,  for  appellapts.  Joa.  W. 
C/ii/</e/s,  for  respondent. 

BiRCLAT,  J.  Tbe  relator  brought  this 
action  as  treasurer  of  Sullivan  county, 
and,  as  such,  collector  of  the  revenue,  to 
recover  delinquent  taxes  duly  charged 
upon  lands  of  defendants  for  tbe  years 
1884, 1885,  and  1»86.  Tbe  substantial  issues 
will  be  BuiBclently  developed  wltboat  • 
full  recital  of  the  pleadings.  At  the  trial, 
plaintiff  read  in  evidence,  without  objec- 
tion, a  back  tax  bill,  certified  in  proper 
form,  showing  the  tax  indebtedness  uX- 
Ipged  in  tbe  petition  for  the  years  men- 
tioned. Plaintiff  then  rested.  What  thea 
occurred  is  thus  stated  in  tbe  bill  of  ex- 
ceptions:  "The  defendants,  to  sustain  tbe 
issues  on  their  part,  offered  and  read  la 
evidence  the  record  of  the  county  court, 
showing  settlement  made  with  the  treas- 
urer and  ex  otBclo  collector  of  said  county 
for  the  years  1S84,  1885,  and  1886.  Tbe 
defendants  thpn  produced  as  a  witness  N. 
J.  Winters,  deputy  clerk  of  the  county 
court  during  the  years  18S4,  1885,  and 
1886,  and  offered  to  prove  by  bim  '  that 
at  the  respective  times  when  said  settle- 
ments were  made  with  the  collector  that 
no  order  of  the  court  was  made,  or  cer- 
tificate granted,  showing  tbat  the  delin- 
quent or  back  tax  lists  had  been  examined 
or  corrected  by  the  county  court,  as  re- 
quired by  law.'  The  defendants  further 
offered  to  show  by  said  witness  that  after 
tbe  commencement   of   tbis  suit,  and  a 
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•bnrt  tlBie  before  tt»  trial  hereof,  without 
autbority  or  legal  direction  from  the 
county  coart,  that  the  following  was 
addea  to  each  of  eaid  respect!  re  aettie- 
inents,  ▼!>.:  'And  the  delinquent  list  ro> 
turned  l8  now  examined  and  corrected, 
and  the  list  ao  correc  ted  is  ordered  certi- 
fied and  filed  in  the  ofilce  of  the  clerk  of 
this  court.'  To  the  Introduction  of  thla 
evidence  the  plaintiff  objected,  for  the  rea- 
son that  the  record  conld  not  be  attaclced 
or  contested  in  a  proceeding  of  this  kind 
In  that  way.  The  objection  was  suh- 
tained  by  the  court."  D^endanta  duly  ex- 
cepted to  the  ruling,  and  offered  no  fur- 
ther teetimony.  The  court  then  found  for 
the  plaintiff  lor  the  amount  shown  by 
the  tax  bill,  and  rendered  Juditment  ac- 
cordingly. Defendants  moved  for  a  new 
trlfll  on  tbegrouod  of  the  exclusion  of  the 
evidence  above  indicated.  Tbeir  motion 
was  overruled.  In  due  course  they  prose- 
cuted the  present  appeal. 

1.  The  duly -certified  tax  bill  was  prima 
fade  evidence  that  the  amount  claimed 
was  Just  and  correct.  Rev.  8t.  1SK9,  §  7682, 
same  as  aeetion  6837  of  1879;  State  t.  Hau, 
(1887.)  03  Mo.  126,  6  8.  W.  Bep.  697.  The 
Judgment  was  therefore  sufficiently  sup- 
ported by  evidence. 

2.  The  criticism  of  the  proceedings  at  the 
trial  la  directed  mainly  against  theeonrt's 
ruling  upon  the  testimony  already  Indi- 
cated. The  offer  which  the  court  rejected 
contemplated  certain  oral  statements  by 
the  deputy  county  clerk,  touching  the  con- 
tents of  records  In  bis  custody.  Generally 
speaking,  the  proceedings  of  a  court  pos- 
sessing one  are  proveable  only  by  its  rec- 
ord, or  by  an  authorised  copy,  properly 
prcHented  In  evidence.  But  this  general 
rule  carries  with  it  the  corollary  that  ver- 
bal testimony  may  sometimes  be  requisite 
to  Identify  as  the  record  a  particular  doc- 
ument, (Walter  v.  Belding,  [185:{,]  24  Vt. 
658,)  or  to  vindicate  the  true  record  by 
pointing  oat  any  falHlflcation  It  may  have 
auHtaiiied,  (State  v.  Gonce,  [1888,]  79  Mo. 
6U0. )  Evidence  of  the  latter  sort  is  admis- 
sible upon  the  same  principle  that  sanc- 
tions oral  testimony  of  the  contents  of 
documents  when  the  originals  are  shown 
to  have  been  destroyed.  A  record  thut 
has  Buffered  partial  destruction  by  forgery 
or  other  Illegal  act  obliterating  its  true 
purport  Is,  to  the  extent  of  such  dnniage, 
as  dependent  on  extrinsic  testimony  to 
restore  its  form  and  meaning  as  though  It 
bad  been  destroyed  by  the  action  ol  the 
forces  of  nature.  What  ia  the  record  is  a 
queation  which  occasionally  arlaea  for  de- 
claion,  and,  when  raised,  la  uaually  of  con- 
siderable importance.  Such  an  laaue  was 
formerly  the  subject  of  a  special  mode  of 
investigation  known  as  trial  by  record, 
(3Steph.  Ckimm.  [let  Anier.  Ed.]  p.  683:) 
and  wbile,  in  modern  practice,  ihe  ancient 
forma  of  sucb  trial  are  no  longer  followed, 
tbeir  substance  remains  in  the  rule  that 
the  authenticity  of  a  document,  produced 
aa  an  official  record,  is  triable  by  the 
tourt,  when  the  iasue  is  properly  made, 
(Thompson  v.  Williams,  [lN46,]7Smedes& 
M.  270.)  But  in  the  examination  of  sucban 
IsHue  the  validity  of  a  particular  existing 
record  may  not  be  coilateraliy  impeached 
by  verbal  statements,  contradicting  the 


terms  of  the  paper  fonnd  by  the  court  to 
be  theanthentfc  record.  In  the  case  at  bar 
we  see  that  defendants  introduced  first  an 
admitted  record  of  the  connty  conrt, 
which. was  received  In  evidence  without 
objection.  Then  they  offered  the  oral  tes- 
timony of  the  clerk,  outlined  in  the  quota- 
tion above  from  the  bill  of  exceptions. 
The  court  excluded  it.  The  difficulty  of 
defendants'  position  now,  In  questioning 
that  ruling,  Is  that  they  hare  not  exhib- 
ited the  terma  of  the  record  entry  first 
read  by  them.  Those  terms  may  have 
been  snch  as  to  bring  defendants'  offer  of 
proof  under  the  ban  of  the  rule  we  have 
referred  to,  forbidding  the  contradiction 
of  an  establiahed  record  by  oral  evidence. 
If  so,  the  court's  ruling  was  clearly  rlgbt. 
It  devolves  on  those  ascribing  error  to  the 
trial  judge  to  show  it  affirmatively.  In 
the  absence  of  such  showing.  It  is  to  be 
assumed  that  his  rulings  are  free  of  legal 
fault. 

8.  The  only  other  assignment  of  error 
asserts  that  relator  has  no  right  to  main- 
tain this  action,  since  oo  evidence  wa» 
given  showing  Sullivan  connty  to  be  nn- 
dertownsbiporganlsation,  and  that,  with- 
out such  proof,  the  connty  treasurer  was 
not  entitled  to  sue  as  collector  of  the  rev- 
enue. Undoubtedly  defendants  are  cor- 
rect in  the  contention  that  relator's  right, 
as  treasurer,  to  enforce  collection  of  these 
taxes,  depends  on  the  fact  that  the  county 
has  adopted  township organlcation,  (Rev. 
St.  1889,  5  8486;)  bat  the  conclusion  they 
snitgeat  does  not  follow.  The  petition 
allegea  that  relator  is  the  "treasurer  and 
ex  officio  collector  of  the  revenue  within 
and  for  tbe  county  "  of  Sullivan ;  and  the 
defendants,  by  their  answer,  "admit  that 
J.  H.  C.  Stuart  was  at  the  commencement 
of  this  salt,  and  is  now,  treasurer  and  ex 
oJ0fi/ocollector  of  the  revenue  of  said  coun- 
ty, as  alleged  in  tbe  petition."  Such  » 
fact,  thus  expressly  admitted  in  the  plead- 
ings, need  not  be  the  snbject  of  proof,  but 
is  to  be  taken  as  true,  for  the  purposes  ot 
the  litigation  at  least.  No  error  having 
been  shown  in  the  record  before  us,  tba 
Judgment  is  affirmed. 

Black,  C.  J.,  and  Brace  and  Maofab- 
LANS,  JJ.,  concur. 


EWINO    V.  8h  ANN  ah  AN. 

(Sujn-eme  Court  of  Missouri,  Dtoision  No.  t. 
Dec.  33,  1892.) 

TacBTB— CoKaTBCcnoK  OP  Dbbd — "Lboai.  Rbpbb- 

RBNTATIVBS" — ^TlTLB    OV    TkUBTBB — RSVOOATIOX 

OP  Trust — Action  ht  Thusteb  —  Limitatioms. 

1.  Though  a  deed  in  trust  does  not  contain 
the  word  "heirs,"  it  vests  the  fee-simple  title 
in  the  trustee,  under  Rev.  St.  1879,  {  3939.  pro- 
Tidini;  that  the  term  'heirs'  •  •  •  ^all  be 
unnecessary  to  create  or  convey  an  estate  in  fee 
simple." 

2.  In  the  absence  of  statute,  a  conveyance 
of  property  to  a  trustee,  with  power  to  sell  and 
convey  the  fee,  vests  in  such  trnstee  an  estate 
in  fee  simple,  without  the  use  of  the  word 
"heirs." 

3.  A  deed  of  certain  property  in  trust  for 
the  benefit  of  the  donor  provided  that  on  the 
donor's  death  the  property  should  "descend"  to 
his  "legal  representatiTes,  but  a  certain  person, 
named  ahoold   "inherit"   no  part   thereof.    >««' 
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power  of  nroUng  the  truat  wu  iMerred.  BM, 
that  the  term  "legal  repreeentatlTes"  meant  the 
"hpirs"  of  the  donor. 

4.  Such  "representatiTes,"  with  the  donor, 
were  the  beneficiaries  of  the  truit. 

5.  A  quitdaim  deed  from  the  tmstee  to  the 
donor  could  not  revoke  the  trust,  though  made 
soleij  for  that  purpose,  since  a  completed  trust, 
without  reservation  of  power  to  revoke,  can  only 
be  revoked  by  the  consent  of  all  the  beneficiariea. 

6.  Where  a  trustee  who  holds  the  legal  title 
to  the  tmst  proper^  permits  his  right  to  bring 
ejectment  for  a  certain  part  thereof  to  become 
barred  by  lapse  of  time,  the  beneficiary  ia  also 
barred,  even  though  a  minor. 

7.  On  the  death  of  the  tmatee,  the  legal 
title  passes  to  the  hdrs  of  such  trustee,  and  it 
becomes  their  duty  to  care  for  the  trust  proper- 
ty, or  have  a  new  trustee  appointed. 

8.  Tlhe  fact  that  one  purchases  trust  prop- 
erty with  knowledge  of  the  trust  does  not  pre- 
vent the  statute  of  limitations  fr(»&  running 
against  the  tmstee  and  beneficiariea. 

Appeal  from  St.  Louis  eircalt  court; 
Danikl  Dillon,  JadKu- 

Ejectment  by  OeorKe  W.  EwinK  against 
John  Shannaban.  JudKment  for  defend- 
ant.    Plaintm  appealH.     ASlrmed. 

U.  CHstlemaa  Webb,  Andrew  Mackay, 
Jr.,  and  Frederic  VHwauo,  lor  appellant. 
E.  T.  Parish,  tor  respondent. 

Black,  J.  This  la  an  action  of  ejectment 
(or  a  lot  in  the  city  of  St.  Louis.  The  an- 
swer la  a  general  denial,  and  a  plea  of  tbe 
statute  otliraitations.  Both  partlesdaiin 
under  William  O.  Gwing.  The  plaintiff 
pat  in  evidence  a  deed,  the  material  parts 
of  which  are  in  these  words:  "This  in- 
denture wltnesseththat  George  W.  Swing, 
Junior,  a  derieee  of  William  G.  Ewlng, 
*  *  *  in  couslderation  of  sis  hundred 
dollars  and  other  good  and  sufflcient  con- 
siduratlons,  doth  by  these  presents  give, 
grant,  bargain,  and  sell  to  George  W.  Ew- 
ing,  father  of  George  W.  Ewing,  Junior, 
the  following  described  real  estate,  [then 
follows  a  description  of  the  lot  in  ques- 
tion, and  other  lots  and  lands  in  this  state 
and  in  tbe  states  of  Indiana,  Illinois,  and 
Minnesota,]  to  have  and  to  bold  the  same 
to  the  snid  George  W.  Ewing,  in  truat, 
for  the  uses  and  purposes  tollowing,  to 
wit:  Fimt.  The  said  George  W.  Ewing, 
trustee  as  aforesaid,  shall  oell  and  convey 
all  such  part  or  parts  of  the  real  estate 
bereb.r  conveyed  tu  him  as  he  may  deem 
most  advantageous  for  the  Interests  of  the 
trust  hereby  created,  and  the  proceeds 
thereof  to  reinvest  for  the  same  purpose 
for  which  this  trnnt  is  creatnd,  or  to  ex- 
pend the  same  In  improving  such  of  the 
property  hereby  conveyed  as  the  said  trus- 
tee shall  deem  must  advisable,  and  for  the 
purpose  of  creating  an  income  therefrom. 
Second.  That,  of  tbe  Income  and  profits 
ariHlng  under  this  trust,  a  reasonable  sum, 
such  as  the  said  trustee  shall  deem  to  be 
sufficient,  shall  be  expended  in  the  main- 
tenance of  the  said  George  W.  Ewing,  Jr., 
and  the  necessary  expenses  shall  be  ex- 
pended, for  the  benefit  of  the  trust,  when 
and  at  such  times  as  thetrusteeshall  think 
best.  Third.  Should  the  said  trustee  die 
before  his  said  ward,  that  Jesse  Holllday, 
of  San  Francisco,  Cal.,  or,  upon  his  refusal 
to  act,  such  person  as  the  court  of  com- 
mon pleas  of  Allen  county,  Indiana,  shall 
appoint,  shall  take  up  and  continue  this 


trust.  Fourth.  That  npon  the  death  of 
tbe  aaid  George  W.  Ewing,  Jr.,  the  prop- 
erty hereby  placed  in  trust  shall  descend 
to  the  legal  representatives  of  the  said 
George  W.  Ewing,  Jr. :  provided, however, 
that  William  O.  Ewing,  Jr.,  the  adopted 
son  of  William  G.  Ewing,  deceased,  shall 
under  no  circumstances  whatever  inherit 
or  be  entitled  to  any  part  or  parcel  bera- 
of. "  This  deed  bears  date  the  Slst  Decem- 
ber, 1888;  and  on  tbe  let  March,  1886, 
George  W.  Ewing,  Mr.,  ext«nted  to  George 
W.  Ewing,  Jr.,  a  quitclaim  deed  of  that 
date.  This  quitclaim  deed  refers  to  tbe 
deed  of  trust,  and  then  states  that  it  ia 
now  desirable  that  tbe  trust  be  terminat- 
ed, and  to  that  end  the  ansold  property 
described  In  tbe  deed  of  trust  is  conveyed 
back  to  tbe  donor.  Afterwards,  and  on 
the  15th  July,  1867,  George  W.  Ewlng.  Jr., 
and  bis  wife,  by  their  warranty  deed,  con- 
veyed this  lot  to  tbe  defendant  forthecon- 
sideratlon  of  (1,800,  that  being  its  then  full 
value.  Defendant  took  possession  under 
this  deed,  and  has  made  improvements 
on  tbe  property  at  a  cost  of  $20,000,  believ- 
ing he  bad  a  perfect  title.  George  W.  Ew- 
ing, Jr.,  died  on  the  2d  December,  1872, 
leaving  a  son,  the  plainlill  in  this  case, 
as  his  oaI.v  heir  at  law.  Plaintiff  was 
born  on  the  6th  September,  1866.  This 
suit  was  commeuced  on  the  IStb  March, 
1889.  On  a  trial  without  a  Jnry,  the  cir- 
cuit court  gave  Judgment  for  defendant. 

1.  Although  the  deed  from  Georce  W. 
Ewing,  Jr.,  conveying  the  property  to  his 
father,  George  W.  Ewing.  Sr.,  in  trust, 
dues  not  use  tbe  word  " heirs, "  still  The 
deed  vested  in  tbe  trustee  the  fee-simple 
title  (or  the  purposes  specified  ;  for  under 
our  statute  the  word  "heirs,"  or  other 
words  of  Inheritance,  are  not  necessary  to 
convey  an  estate  In  fee  simple.  Such  an 
estate  passes  by  tbe  deed  without  tbe 
use  of  words  of  Inheritance,  unless  the 
intent  to  pass  a  less  estate  Is  expressly 
stated,  or  appears  by  neceissary  implica- 
tion. Section  3»a9,  Rev.  St.  1879;  McCul- 
lotfk  V.  Holmes,  (Mo.)  19  S.  W.  Rep.  1096. 
(not  yet  oftlclally  reported.)  Here  ao  in- 
tent to  pass  a  letis  estate  appears. 

Bat,  without  regard  to  this  statute,  tbe 
deed  in  question  would  pass  a  fee-simple 
estate  to  the  trustee;  (or  though.  In  gen- 
eral, in  the  absence  of  such  a  statute, 
words  of  inheritance  are  necessary  to  puss 
a  fee,  yet  there  are  exceptions  to  tbe  rule. 
Thns,  where  lands  are  devised  urconveyed 
to  a  trustee  without  the  Urie  o(  the  word 
"  heirs, "  and  It  Is  necessary  that  tbe  trus- 
tee shonld  take  an  estate  of  Inheritance  In 
order  to  enable  him  to  carry  out  the  Inten- 
tion of  the  donor,  he  will  take  an  estate 
in  fee  simple.  Perry,  Trusts,  S  315;  Fisher 
V.  FieldH,  10  JohuB.  403;  Cleveland  t.  Hal- 
lett,  6  Cosh.  403.  Where,  as  In  tbe  case 
now  in  band,  the  property  is  conveyed 
to  a  trustee  with  power  to  sell  and  con- 
vey the  (ee  simple,  an  estate  in  fee  simple 
Is  Invested  In  tbe  trustee.  North  v.  Phil- 
brook,  34  Me.  533;  Neilson  v.  Lagow,  13 
How.  'j»;  Gould  v.  I^amb.ll  Mete.  (Mass.) 
84.  If,  however,  a  lees  estate  than  a  lee  ia 
clearly  given,  courts  cannot  enlarge  it  by 
constructiou;  but  here  no  intention  to 
manifested  to  give  a  less  estate. 

3.  A  fotther  preliminary  qoestion  artace. 
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and  that  is  what  meaning  Into  be  glren 
to  the  term  "legal  repreBentativea"  In  the 
funrth  of  the  paraKraphs  BpccUylag  the 
trnats,  whereby  it  In  provided  that  upon 
the  death  of  the  nald  Qeorge  W.  Ewlng, 
Jr.,  the  donor,  the  property  placed  in  the 
bands  uf  the  trustees  shall  dpscend  to  the 
U-gal  represputatives  of  him,  the  said  do- 
nor. The  term  "legal  representatives"  ia 
often  used  in  statntes  and  instruments  of 
writing  in  a  broad  sense,  so  as  to  include 
ail  persons  who  stand  in  the  place  of,  and 
represent  the  Interest  of,  another,  either  by 
blM  act  nr  by  operation  of  law,  and  In  sucb 
cases  it  includes  heirs  and  SHHigns.  Wear 
V.  Bryant,  6  Mo.  147;  Insurance  Co.  v. 
Armetrotig,  117  U.  S.  597,  6  Sup.  Ct.  Rep. 
S77;  Beall  v.  Elder, 34  l.a.  Ann.lU98:  John- 
son T.  Ames,  11  Plvls.  178.  Bnt  the  usual 
and  ordinary  meaning  ia  "executors  and 
administrators."  Cox  v.  Curwen,  118 
Mass.  198;  Lodge  v.  Weld,  13!)  Mass.  499, 
2N.  B.  Bep.  95;  Bowman  v.  Long,  89  111. 
aO;  Halsey  v.  PatersoD,  87  N.  J.  Eq.  448. 
The  term  may,  and  often  does,  mean  heirs, 
{Bowman  v.  Long,  supra;  Farnam  t. 
Farnam,  SSConu.  200,  '2  Atl.  Bep.  323,  and 
5  Atl.  Rep.  682.)  or  next  uf  kin,  (Jennings 
V.  Gaillmore,  3  Yes.  Jr.  146.)  Sntflclent  has 
been  said  to  show  that  we  must  look  to 
the  context  to  ascertain  the  meaning  ot 
the  term,  as  used  In  this  deed.  Doing  this, 
we  find  the  donor  ot  the  trust  reserved  no 
power  to  dispose  of  the  property,  or  any 
interest  therein.  He  has  not  even  reserved 
the  power  of  revoking  the  trust.  It  can- 
not, therefore,  be  said  that  the  words  "le- 
gal representatives"  mean,  or  even  Include, 
assigns,  or  persons  sncceeding  by  any  act 
of  his;  for  he  Is  shorn  of  ail  power  to 
create  a  successor  by  assignment,  deed,  or 
otherwise.  This  being  so,  the  words  can- 
not mean  or  Include  assigns  or  grantees. 
The  creator  of  the  trust  is  here  speaking 
of  lands,— of  real  estate, — and  says  that 
upon  bis  death  the  property  shall  descend 
to  bis  legal  representatives;  and  he  then 
goes  on  to  say  that  the  adopted  son  of 
William  O.  Ewlng  shall  in  no  event  Inheilt 
or  be  untitled  to  any  part  of  the  pniperty. 
The  evident  and  manifest  meaning  of  the 
trust,  as  declared,  is  that  upon  the  death 
of  the  donor  the  remaining  property  shall 
pass  to,  and  become  the  property  of,  those 
persons  upon  whom  the  law  would  cast 
the  property,  had  the  donor  died  seised  of 
it.  The  term  therefore,  means  heirs,  as 
here  used.. 

8.  The  question  then  arises  whether  the 
quitclaim  deed  from  the  trustee  back  to 
George  W.  Ewing,  Jr.,  the  donor,  had  the 
effect  to  revoke  the  trust.  That  such  was 
Its  object  is  clear,  for  the  deed  so  declares. 
Aa  preliminary  to  the  disposition  of  this 
qne8tion,It  lato  be  observed  that  the  trust 
ia  well  and  properly  declared,  and  that, 
too,  in  the  most  formal  way;  for  the  deed 
of  trust  conveys  a  fee  simple  to  the  trus- 
tee, and  then  specifies  the  porposea  for 
which  the  trustee  takes  and  holds  the 
property.  There  ia  here  a  perfect,  com- 
pleted, executed  trust,  and,  this  being  so,  it 
is  lmmiit«rtal  whether  the  trust  ia  to  be 
deemed  a  voluntary  one,  or  made  upon  a 
valuable  consideration;  for,  being  a  per- 
fect and  completed  trust,  it  must  be  en- 
forced Id  either  event.    Leeper  v.  Taylor, 


(Mo.  Sup.)  19  S.  W.  Sep.  955.  The  trusts 
declared  are  to  sell  and  convey  as  the 
trustee  shall  deem  be>>t;  to  reinvest  the 
proceeds  on  the  same  trusts,  or  apply 
them  In  improving  the  other  property ;  to 
apply  the  Income  and  profits,  to  the  ex- 
tent that  the  trustee  shall  deem  sutitclent, 
to  the  maintenance  of  the  donor.  At  hia 
death  tlie  active  trust  ceases,  and  the  prop- 
erty passes  to  those  persons  who  answer 
the  description  of  heirs  of  the  dunor.  It 
must  follow  that  such  persons  are  bene- 
ficiaries of  the  trust,  aa  well  aa  the  donor 
himself.  No  power  of  revocation  ia  re- 
sen-ed  by  the  dunor. 

Now,  a  completed  trust,  without  reaer- 
vation  of  power  of  revocation,  can  only 
be  revoked  by  the  consent  of  all  ot  the 
beneficiaries.  Says  Perry,  "A  trust  once 
created  and  accepted,  without  reRcrvation 
of  power,  can  only  be  revoked  by  the  full 
consent  of  all  parties  in  Interest,  if  any 
of  the  parties  are  not  in  being,  or  are  not 
svl Juris,  it  cannotberevoked  atall."  Per- 
ry, Trusts,  (4th  Ed.)  {  104.  Applying  this 
prinriple,  it  must  be  held  that  the  quit- 
claim deed  did  not  revoke  the  trust.  As 
to  the  plain  tilf.  It  was  and  is  a  nullity. 
Indeed  it  baa  been  held  by  the  supreme 
court  of  Indiana  and  of  Minnesota  that 
the  very  quitclaim  deed  now  in  question 
did  not  terminate  or  destroy  the  trust, 
and  that  it  was  out  of  the  power  ot  the 
trustee  or  donor,  or  both  combined,  to 
revoke  or  destroy  the  trust.  Ewing  v. 
Warner,  47  Minn.  446.  50  N.  W.  Rep.  603, 
Ewin^;  V.  Jones,  (Ind.  Sup.)  29  N.  E.  Rep. 
1057. 

4.  It  follows  from  what  baa  been  aald 
that  the  plalntitt  ia  entitled  to  recover,  un- 
less barred  by  the  statute  of  llmltationa; 
and  this  presents  the  most  difficult  ques- 
tion in  this  case.  The  trust.  It  will  be  re- 
membered, was  created  by  the  deed  from 
George  W.  Ewlng,  Jr.,  to  George  W.  Ew- 
ing. Sr.,  dated  the  Slst  December,  1863; 
and  the  attempted  deed  of  revocation 
bears  date  March  1,  1866.  The  trustee 
died  in  May  of  that  year,  and  the  plaintiff 
was  horn  6th  September  of  the  same  year. 
George  W.  Ewlng,  Jr.,  the  creator  of  the 
trust,  conveyed  this  lot  to  the  defendant 
15th  July,  1807,  and  died  in  December,  1872. 
This  suit  was  commenced  13th  September, 
1889,  two  years  and  a  few  days  after  the 
plaintiff  attained  the  age  of  21.  No  right 
of  entry  accrued  to  the  plaintiff  until  the 
death  ot  his  father,  which  was  In  1872.  He 
was  at  that  time  a  minor;  and,  as  he 
brought  this  action  within  three  yeara 
after  the  removal  ot  the  disability  of  in- 
fancy, he  is  not  barred,  unless  he  1h  barred 
because  an  action  b.v  the  trustee  would  be 
barred.  While  there  was  some  doubt  at 
one  time,  the  law  is  now  well  settled,  both 
in  England  and  In  this  country,  that  the 
rule  that  the  statute  of  limitations  does 
not  bar  a  trust  eatatn  holda  only  as  be- 
tween cestui  que  trust  and  trustee,  and 
not  tMtween  cestui  que  trust  and  trustee 
on  the  one  aide,  and  strangerson  theother 
side.  Therefore,  where  a  cestui  que  trust 
and  hia  trustee  are  both  out  of  possession 
for  the  time  limited,  the  party  in  posses- 
aion  baa  a  good  bar  against  them  both. 
Where  the  trustee  Is  barred,  so  ia  thecestii/. 
3  Perry,  Truats,  (4tb    Ed.)  t  868;   Hill, 
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Trustees,  (4th  Amer.  Ed.)  J>P-  418.  414; 
HeradoD  v.  Pratt,  6  Jones,  £q.  327;  Clay- 
ton V.  CaRle,  97  N.  C.  300,  1  S.  E.  Rep.  523; 
Wooldridge  t.  Bart,  1  Siieed,297;  Merriaai 
V.  Uaasani,  14  Allen,  516;  Sniilie  v.  Blffle,  2 
Pa.  St.  52.  Perry  days.  In  tba  section  Just 
mentioned:  "But  it  would  aeom  that,  U 
the  cestui  que  trunt  la  entitled  tu  an  inter- 
est in  remainder  only,  the  iitatutory  bar 
ouKht  not  to  beKin  to  runaj^ninst  him  un- 
til hla  Intereat  fullR  into  a  rlKht  to  the  pos- 
eesslon  ol  the  beufflcial  or  eqaltable  Inter- 
eat,"— citiuK  Parker  V.  Hall,  2  Head,  641. 
Hill  says  it  seems  somewhat  doubtful 
how  far  the  infancy  of  the  cestui  que  trust 
will  prevent  the  advertie  posaeBsiun  of  a 
stranKer  frum  operating  as  a  bar  to  their 
claims,  bat  be  seems  to  tbinlc  the  true  doc- 
trine of  the  EnKllsh  courts  Is  that  a  fine 
and  nonclatm  should  bar  the  cestui  que 
trust,  though  an  infant.  Wood  says: 
"When  the  legal  title  of  property  is  vested 
in  a  trustee,  who  can  sue  for  it,  and  tails 
to  do  so  within  the  statutory  period,  an 
Infant  cestui,  who  has  only  an  equitable 
interest,  will  also  he  barred;  but  the  rule 
Is  otherwise  when  the  legal  title  is  vested 
in  the  Infant,  or  cast  upon  him  by  opera- 
tion of  law."  Wood,  LIm.  Act.  S  208. 
Tbt*be  extracts  from  the  text-buoks  dis- 
close a  want  ot  any  well-defined  rule,  and 
It  is  deemed  best  to  examine  the  casee 
themselves.  In  Parker  r.  Hall,  supra,  a 
guardian  ot  minor  children  purchased  cer- 
tain slaves  with  the  money  of  his  wards, 
and  took  a  bill  ot  sale  in  bis  own  nnme  as 
such  guardian,  which  was  duly  registered. 
He  sold  the  slaves  while  his  wards  were 
yet  minors,  and  died  insolvent.  There- 
aftRr  the  wards,  one  being  then  a  minor, 
filed  a  bill  against  the  purchaser  for  pos- 
session of  the  slaves.  The  court  held  that 
the  rule  that  when  the  trustee  Is  barred 
all  the  beneficiaries  are  also  barred  did 
not  apply,  because  the  trustee,  the  holder 
ot  the  legal  estate,  had  estopped  himself 
from  suing  by  making  a  bill  of  sale  to  the 
purchaser,  and  because  he  had  united  with 
the  purchasnr  In  a  breach  of  the  trust; 
and  the  same  court  held  that  where  the 
trustee  took  hut  a  lifpestate  the  statuteof 
limitations  would  not  run,  as  against  the 
remainder-men,  until  the  death  of  the  life 
tenant.  Belote  v.  White,  2  Head,  703. 
But  in  Williams  v.  Utey,  8  Humph.  6G3.  It 
was  said :  "  Whenever  a  trustee,  havlug 
the  legal  title,  neglects  to  sue  till  he  is 
barred  by  the  statute  of  limitations,  the 
cestui  que  trust  is  likewise  barred,  thuugli 
an  infant  under  twenty-one  years  ot  age." 
In  Bull  T.  Walker,  71  Ga.  195,  the  will  gave 
to  Susan  P.  Howard  certain  real  estate 
for  her  benefit  tor  life,  and  then  to  her  chil- 
dren, and  then  appointed  a  trustee  to  take 
and  liold  the  property  tor  her.  It  was 
held  the  statute  of  limitations  did  not  be- 
gin to  run  against  the  children  until  the 
death  ot  their  mother,  the  life  tenant;  but 
It  was  also  held  that  the  trustee  was  sim* 

Ely  a  trustee  tor  the  life  tenant,  and  that 
is  only  duty  was  to  protect  the  life  estate 
from  sale  for  debts  of  the  life  tenant. 
Gudgell  V.  Tydings,  (Ky.)  10  S.  W.  Rep. 
466,  to  which  we  are  cited  by  the  plaintiff, 
is  not  essentially  diSerent  from  the  case 
last  mentioned.  But  in  Wingfleld  r.  Vir- 
gin, 61  Ga.  130,  the  title  was  vested  in  a 


trustee,  and  It  was  held  that,  the  tmstee 
being  barred,  the  beneficiaries,  thongh  la- 
tan  is,  were  barred.  The  facts  of  that  ease 
were  these:  W.iems  and  wife  executed  a 
deed  conveying  the  laud  to  Wiogfield  Id 
trust  tor  certain  purposes,  one  of  wblcb 
was  to  hold  the  same  for  the  sole  benefit 
of  the  wire  of  Weems  and  her  childreo, 
bom  and  to  be  bom;  the  Income  to  be  ap- 
plied to  tbe  support  of  the  family,  and  not 
subject  to  the  debts  of  Weems.  The  tras- 
tee  and  Weems  and  wife  executed  deeds 
conveying  thn  property  to  Wylie,  who 
took  and  held  possession.  Thechildrpn  of 
Weems  and  wife,  being  still  minors.  Hied  a 
bill  against  those  claiming  under  Wylie, 
to  re-eetabllsb  tbe  trust;  and  the  defend- 
ant set  up,  among  other  things,  the  stat- 
ute of  limitations.  The  court  said:  "The 
distinction  is  this:  When  the  legal  title  to 
the  property  is  vested  In  a  trustee,  who 
can  sue  for  it,  and  fails  to  do  so  within 
the  time  prescribed  by  law,  and  bis  right 
of  action  is  barred,  the  infant  cestuis  que 
tiustent,  who  have  only  an  equitable  in- 
terest la  the  property,  will  be  also  barred ; 
but  when  the  legal  title  to  the  property 
Is  vested  in  the  infants,  or  cast  upon  them 
by  operation  of  law,  then  the  statute  does 
not  run  against  them  during  their  infancy. 
In  the  case  t>efure  us,  the  legal  title  to  the 
property  In  controversy  was  never  in 
coraplalnants.  and  could  not  be  until  the 
death  ot  Weems,  their  father,  and  tbei-e- 
tore  Wylie's  title  by  prescription  was  good 
as  against  Wingfleld,  tbe  trustee,  who 
bad  the  legal  title  to  tbe  propert.v;  and, 
he  being  burred  from  recovering  tbe  pus- 
session  ot  it,  the  complainants,  his  infant 
cestuis  que  truateat,  are  also  barred." 
That  court  has  held  in  a  number  of  cased 
that  where  the  title  to  land  was  in  a  trus- 
tee, and  be  failed  to  sue  until  bis  right  of 
action  was  barred,  the  beneficiaries  were 
barred,  though  infants.  Brady  v.  WhI- 
ters,  65  Ga.  29;  Knorr  v.  Raymond,  73  Ga. 
749,  and  cases  cited.  In  Molton  v.  Hender- 
son,62  Ala.  426, lands  were  devised  to  trus- 
tees to  hold  for  the  benefit  of  anon  compos. 
The  lands  were  sold,  by  order  of  a  probate 
court,  at  the  instance  of  a  itnardian  of  the 
uon  compos,  who  filed  a  bill,  by  his  next 
friend,  to  subject  the  land  to  the  trust 
created  by  tbe  will.  The  court  held  that 
tbe  guardian's  sale  was  void,  but  that  the 
purchaser  acquired  color  of  title.  After 
stating  the  general  rule  to  be  that,  if  a 
truFtee  delays  the  assertion  of  his  rights 
until  the  statute  effects  a  bar  against  him, 
the  cestui  que  trust  will  also  be  barred, 
and  after  reviewing  various  cases,  tbe 
court  says:  "On  principle  and  authority, 
therefore,  we  must  say  the  tact  that  the 
appellee  was  ooo  eowpoa  mentis,  and  yet 
so  remains,  cannot  prevent  tbe  operation 
of  tbe  general  rule  to  which  we  have  re- 
ferred. It  his  trustees  have  been  negligent 
in  asserting  the  legal  title,  the  law  affords 
bim  remedies  against  them,  which  are 
without  the  operation  ot  the  statute. 
These  remedies,  if  be  has  been  wronged,  he 
must  pursue."  In  the  case  now  in  hand, 
the  plaintlB  took  an  equitable  contingent 
remainder  by  force  and  eBect  ot  tbe  deed 
ot  trust.  Until  the  death  of  the  donor, 
the  entire  legal  title,  a  title  in  fee  simple, 
was  vested  in  tbe  trustee.     It   was  tlie 
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duty  of  tbe  trustee  to  protect  the  title  (or 
thoBe  wbo  Bbuuld  take  apon  the  death  of 
tbe  (lunnr,  as  well  as  for  the  donor  daring 
his  life.  To  tbia  end  the  entire  legal  title 
was  vested  In  tbe  tmetee,  and  the  right  of 
puBseeslon  waH  In  him.  Aa  tbe  trustee 
held  the  legal  fee-elniple  title,  and  the  right 
of  poBseBBlon  fnr  all  nf  the  beneficiaries,  he 
was  the  proper  perenn  to  sue  for  posses- 
sion; and  we  think  the  case  comes  within 
the  role  that  where  the  trustee  Is  barred 
toy  lapse  of  time  tbe  beneficiaries  are  also 
barred,  and  that,  too,  tbungb  the  benefi- 
ciaries are  minora.  That  which  t)ar8  tbe 
legal  title  here  bars  tbe  equitable  title. 
The  acceptance  of  a  trust  lllce  this  Is  not  a 
meaningless  affair,  and  If  tbe  trnstee  bas 
made  breach  of  the  trust,  and  wronged 
the  plaintiff,  the  remedy  Is  against  the 
trustee.  The  statute  of  limitations  is  one 
of  repose,  and  Bboiild  be  applied  in  this 
ease. 

It  is  true  tbe  trustee  died  before  George 
W.  Ewing,  Jr.,  executed  tbe  deed  to  the 
defendant;  and  it  does  not  appear  that 
Jesse  Holllday  ever  accepted  the  trust,  or 
that  a  new  trustee  was  ever  appointed  by 
the  court,  as  provided  in  the  third  clauHe 
of  the  deed  of  trust.  But  the  legal  title 
passed  to  the  heirs  of  the  trustee,  and  it 
does  not  appear  that  they  were  laboring 
under  any  disability.  It  became  their 
duty  to  care  for  tbe  property,  or  have  a 
new  trnstee  appointed.  Our  conclusion  is 
that  the  statute  began  to  run  against 
both  tbelegal  and  equitable  title  when  de- 
fendant took  possession;  that  the  legal 
and  .equitable  titles  were  both  barred  by  10 
years'  adverse  possession,  and  this,  too, 
thongh  the  owner  of  the  eqnitable  title 
was,  during  all  that  time,  an  infant.  That 
defendant's  possession  has  been  adverse, 
and  that,  too, for  a  period  of  20  yearn, can- 
not be  questioned. 

It  Is  suggested  that  defendant  pur- 
chased with  knowledge  of  tbe  trust,  be- 
caoHe  the  trust  deed  was  recorded ;  and 
that  he  did  purchase  with  constructive 
notice  must  be  conceded.  The  fact,  how- 
ever, that  he  had  such  notice,  did  not  pre- 
vent tbe  statute  of  limitations  from  ruu- 
nlng.  If  that  were  so,  the  statute  would 
cease  to  be  one  of  repose.  Tbe  statute 
will  run  in  favor  of  even  a  wrongdoer. 
There  can  be  no  claim  that  defendant  was 
gnilty  of  any  fraud.  On  the  contrary,  tbe 
proof  shows,  beyond  all  doubt,  thot  he 

Said  foil  value  for  tbe  property,  believing 
e  had  acquired  a  perfect  title,  and  with 
that  belief  made  Improvements  thereon  to 
the  amount  of  f20,00<>. 
The  Judgment  is  affirmed. 


Barclay,  J.,  not  sitting, 
lodges  concur. 


The    other 


8t.  Loom,  O.  H.  ft  C.  Rt.  Co.  t.  Powleb 

et  al. 

(Supreme  Court  of  Mlssoitrl,  DtoMon  No.  i. 
Nov.  88,  189a.) 

Bminent  DoMAiir  —  Plbadino  —  Pbactics— Bvi- 
DBXCK— Dakaoh  —  Chakoh  o»  Vbkub— Cobpo- 

XATIOXS. 

1.  A  petition  for  condemnation  described  the 
~   to  M  taken  «a  "a  strip  «f  ground  «a: 


right  of  war,  66  feet  wide,  acroas  a  certain  tract 
of  land,"  deecribing  anch  tract  by  metesi  and 
iMnnde,  and  referrinir  for  a  more  accurate  de- 
sciiption  of  the  desired  right  of  way  to  a  plat 
filed  with  the  petition,  in  which  plat  the  right 
of  way  was  so  indicated  that  it  could  be  located 
br  a  surveyor.  Beld,  that  the  petition  sufS- 
cientlr  complied  with  the  statutory  requirement 
that  it  should  set  forth  "a  description  of  the 
real  estate  or  other  property  wiiich  the  company 
seeks  to  acquire." 

2.  A  witness  testifying  as  to  the  injury  in- 
flicted on  a  tract  of  land  by  running  a  railroad 
through  it  may  state  that  the  land  next  to  the 
railroad  would  be  injured,  and  may  point  out 
on  a  map  in  evidence  to  what  distance  from  the 
railroad  such  injury  would  extend. 

3.  It  is  improper  to  ask  such  witness  on 
croBS-examlontion  whether  the  remainder  of 
the  tract  was  worth  as  much  per  acre  after  the 
right  of  way  was  taken  out  as  it  was  before, 
since  such  question  allows  the  witness  to  set  oil 
against  the  damages  any  benefit  said  land 
might,  in  common  with  other  lands  in  the  vi- 
cinity, receive  from  the  constraction  of  the  rail- 
road. 

4.  Where  a  railroad  company  pays  into 
court  the  amount  awarded  by  commissioners 
for  land  taken  as  soon  as  such  award  is  rnnde, 

!  a  subsequent  reassessment  of  such  damages  by 

'  a  jury  should  he  made  on  the  bads  of  the  value 

of  the  land  at  the  time  of  the  commissioners' 

report,  since  in  sach  case  the  appropriation  is 

made  at  the  time  of  the  first  assessment. 

6.  Such  reassessment  should  not  include  1ft- 
terest  on  the  amount  so  paid  into  court,  since 
the  landowner  bas  the  right  to  withdraw  and 
use  such  money  pending  the  proceedings  for 
reassessment  of  damages. 

6.  Kev.  St.  1879,  i  896,  provides  for  as- 
sessment of  damages  in  condemnation  cases 
to  be  made  "by  a  jury  under  the  supervision 
of  the  court,  as  in  ordinary  cases  of  inquiry  of 
damages."  Beld,  that  in  condemnation  suits  the 
p)  rties  have  a  right  to  a  change  of  venue  for 
any  of  the  reasons  specified  in  the  Code  as 
causes  for  which  "a  change  of  venue  may  be 
awarded  in  any  civil  suit.' 

7.  Where  one  defendant  is  made  a  party  aa 
trustee  for  another,  a  notice  of  application  for 
diange  of  venue,  addressed  to  him,  without  add- 
mg  Uke  word  "trustee,"  is  sufficient 

8.  Where  a  notice  of  application  for  change 
of  venue  on  the  ground  of  local  prejudice  states 
that  knowledge  of  such  prejudice  first  came  to 
the  par^  on  the  day  the  nonce  la  given,  the  ap- 
plication should  not  t>e  rejected  for  want  of  dili- 
genoe,  thongh  made  more  than  two  years  after 
the  stdt  was  begun. 

9.  Where  an  application  for  change  of 
venue  on  the  (n^>und  of  local  itrejudice  la  made 
by  a  corporation,  the  affidavit  in  support  of 
it  may  be  made  by  the  secretary  of  the  corpo- 
ration. 

• 

Cross  appeals  from  St.  Louis  circuit 
court;  L.  It.  Valliant,  Judge. 

Action  by  tbe  St.  Louis.  Oak  Hill  ft  Ca- 
rondelet  Railway  Company  against  Lucy 
A.  Fowler  and  others  to  condemn  a  right 
of  way.    Both  parties  appeal.    Bevented. 

B.  a.  Ptlvat  and  H.  G.  Herbel,  (or  plain- 
tiff. Darid  Ooldataltb,  for  defendants  Ko- 
than  and  otbera. 

Black,  J.  Plaintiff  commenced  this  anlt 
on  tbe  8th  October,  1886,  in  thecircoltcourt 
of  St.  Loniri,  to  condemn  a  right  of  way 
over  30  or  more  parcels  of  land,  owned 
by  diltereut  persons.  Isaac  Rotban,  Rosa 
Ooldsmitb,  and  Meyer  Uoldsmith,  her 
trustee,  owned  one  parcel,  containing 
some  24  acres.  Having  been  duly  served 
with  summons,  tbeyappeared,  and  object- 
ed to  theappolntmentofcommlMlonen  oa 
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these  groands:  First,  beoaDse  tbo  dam- 
ages should  be  assesserl  by  a  jury;  spc- 
ond,  because  the  petition  did  not  describe 
the  property  to  be  taken.  These  objec- 
tions Tvere  overruled,  and  they  excepted. 
CominlsHioners  were  appointed,  who  made 
report  on  the22d  November.  1RS6.  On  that 
day  plalutm  paid  Into  court  $10,025.80 
"to  cover  the  awards  of  said  cotumlssloD- 
ers. "  The  report  of  the  coiumlssloners  Is 
not  preserved  In  this  record,  so  that  we 
do  not  know  the  amount  awarded  to 
these  defendants;  for  It  is  evident  that  the 
above  amount  la  the  aKgregate  of  the 
damages  allowed  to  the  various  property 
owners.  On  the  2d  and  11th  days  of  De- 
cember, 1886,  these  defendants  filed  excep- 
tions to  the  com miasloners' report.  The 
exceptions  are  not  In  the  record  before  db. 
On  the  27th  of  the  same  month  the  court 
sustained  the  exceptions,  set  anlde  the  re- 
port, and  ordered  a  new  appraisement. 
The  record  does  not  show  what.  If  any- 
thiQ;jr,  was  done  between  this  date  and 
June,  1S88,  but  at  the  last-named  date  the 
death  of  Rosa  Uoldsmith  was  sogKeated, 
and  her  heirs  and  devisees  were  made  par- 
ties. This  was  done,  on  their  motion, 
and  after  the  service  of  scire  facias  upon 
plaintiff,  Issoed  at  their  requpst.  On  the 
6th  November,  18S8,  at  the  October  term 
for  that  year,  the  plaintiff  applied  for  a 
change  of  venue,  stating  In  the  petition 
therefor  that  the  inhabitants  ol  the  city 
of  St.  Louis  were  prejudiced  against  it, 
and  that  knowledge  of  the  existence  of 
such  prejudice  first  came  to  it  on  the  2d 
November,  1888,  and  since  the  adjourn- 
ment of  the  last  regular  term  of  court. 
Thin  petition  was  veiitied  by  the  affidavit 
of  tieorge  C.  Smith,  necretary  of  the  plain- 
tiif  corporation,  who  says  the  matters 
and  things  set  forth  in  the  petition  are 
true,  and  that  the  affiant  and  the  plain- 
tiff have  just  cause  to  believe  the  plaintiff 
cannot  have  a  fair  trial  in  the  city  of  St. 
Louis,  on  account  of  the  cause  alleged  in 
the  petition.  Notice  of  an  intention  to 
make  this  application  was  served  on  the 
attorney  for  all  of  these  defendants  on  the 
3d  November, — three  days  before  the  ap- 
plication was  filed  In  court.  In  this  notice 
defendant  Meyer  Goldsmith  is  not  de- 
scribed as  trustee  for  Rosa  Ooldsmlth, 
but  simply  as  Meyer  Goldsmith.  The  oth- 
er defendants  are  all  properly  named.  A 
jury  trial  was  then  had^resultlng  In  a  ver- 
dict for  defendantsfor  Sl],541.20,  and  from 
the  Judgment  thereon  both  sides  appealed. 
1.  The  firat  question  to  be  considered  is 
the  defendants'  objection  that  the  petition 
fails  to  describe  the  land  sought  to  be  ap- 
propriated. The  petition  states,  among 
other  things,  that  the  plaintiff  "has  duly 
Burrt'yed  and  located,  and  is  proceeding 
to  constrnct,"  a  line  of  road  beginning, 
etc.;  that  It  la  necessary  to  acquire  the 
right  of  way  through  various  parcels, 
and,  among  others,  "a  atrip  of  ground  or 
right  of  way,  66  feet  wide,  across  a  certain 
tract  of  land,"  describing  the  dtrfendanta' 
24  acres  by  its  boundaries.  "The  area  of 
right  of  way  required  being  1  42-100  acres, 
more  or  less.  •  •  •  And  for  a  more  ac- 
curate and  perfect  description  of  said  sev- 
eral parcels  or  tracts  of  land  above  de- 
scribed, and  the  right  ol  way  over  them 


sought  to  be  acquired,  raferencc  is  hereby 
made  to  the  map  or  plat  of  said  land* 
above  referred  to,  and  herewith  filed,  and ' 
made  a  part  hereof,  and  upon  said  plat 
or  map  aaid  above-deacribed  rigbta  of  way 
are  colored  bine."  The  entire  tract  ia 
bounded  in  part  by  streets.  The  plat 
shows  these  streets  and  theother  bonnda- 
rles;  that  the  railroad  enters  at  the  north 
aide,  and  paHseti  on,  in  a  aoutheast  direc- 
tion, by  a  slight  curve  for  a  part  of  the 
way,  and  out  at  the  east  side,  thns  cat- 
ting off  three  or  four  acres  In  the  north- 
east corner.  The  line  of  the  road  ia  ahowu 
on  the  plat  by  the  strip  colored  blue,  and 
there  is  a  center  line  through  tbia  strip, 
with  Hgurea  ludlcating  83  feet  on  each  Hide 
of  the  center  line.  The  following  figures 
and  letters  also  appear  upon  the  face  of 
themap.niiniely:  -55x31.6.  2°3«'C.."— thus 
deaignnting  the  degree  of  the  curve  in  the 
right  of  'vay,  aa  weunderstand.  Theplat 
profesHCH,  on  Its  face,  to  be  drawn  to  a 
scale  of  200  feet  to  the  Inch.  The  atreeta 
oa,  and  the  lines  of,  the  adjoining  proper- 
ty, are  nil  disclosed  by  lines.  Thnre  are 
no  tlgnrps  or  field  notea  on  the  plat,  to  in 
dicate  where  the  road  enters  or  leaves  the 
land.  To  do  this  resort  must  be  had  to 
the  scale,  which,  as  we  have  said,  la  atat- 
ed  on  the  plat  itself.  According  to  the 
statute,  the  petition  should  set  forth  "a 
description  of  the  real  estate  or  other 
property  which  the  company  aeeka  to  ac- 
quire." There  is  no  doubt  but  the  peti- 
tion may,  as  does  this  one,  refer  to  a  plat 
filed  therewith  for  an  accurute  description 
of  the  property  sought  to  l>e  taken;  and, 
if  well  described  on  the  plat,  that  ia  suffi- 
cient. The  plat  in  this  case  appears  to 
have  been  prepared  with  care,  and,  since 
it  specifies  the  scale  on  which  It  ia  made, 
it  cannot  be  difficult  for  a  anrveyor  to  lo- 
cate the  strip  with  certainty;  and,  that 
being  so,  the  description  is  sufficient.  De- 
scriptions In  many  respects  like  this  have 
been  hPld  sufficient.  Railroad  Co.  v.  Kel- 
logg, 54  Mo.  334;  Ruiiruiid  Co.  v.  Story.  M 
Mo.  611,  10  S.  W.  Rep.  203;  Cory  v.  Rail- 
road Co.,  100  Mo.  284,  13  8.  W.  Rep.  .146; 
Cliicago.  M.  &  St.  P.  Ry.  Co.  ▼.  Randolpd 
Town-Site  Co.,  103  Mo.  452, 15  S.  W.  Rep. 
437;  Mills.  Em.  Dom.  S  115. 

2.  The  plaintiff,  on  ita  appeal,  aaaigna  aa 
error  the  action  of  the  trial  court  in  refoa- 
ing  a  change  of  venue.  The  defendanta 
seek  to  support  this  ruling  on  several 
grounds,  and  the  first  la  that  the  statute 
providing  for  change  of  venne  in  civil  ac- 
tions does  not  apply  to  eminent  domain 
proceedings.  Of  the  caaea  cited  by  the  de- 
fendanta, that  of  California  S.  R.  Co.  v. 
Southern  Pac.  K.  Co.,  85  Cal.  394,  4  Pac. 
Rep.  344,  Is  most  in  point.  There  the  pro- 
ceedings to  condemn  were  commenced  In 
the  county  where  the  property  waa  situ- 
ated, and  it  was  contended  that  another 
county  waa  the  reaidence  of  the  defendant 
corporation,  and  therefore  the  place  where 
the  trial  should  he  had.  The  court  held 
that  the  law  did  not  define  tlie  place  of 
residence  of  a  corporation,  and  that  the 
proceeding?  were  properly  brought,  and 
were  to  be  tried  in  the  county  where  the 
land  waa  situated.  That  case,  it  ia  plain 
to  be  seen,  haa  no  direct  bearing  on  this 
one.    The  Code  of  Civil  Procedure  declare* 
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that  there  shall  he  bat  one  form  of  ac  tion 
tor  the  eoforcenieiit  or  proteftiun  of  pri- 
vate rights  aud  redress  of  private  wruiijfM, 
which  Bbali  be  denominated  "a  civil  ac- 
tion." Another  section  provides  that  "a 
change  uf  venue  may  he  awarded  in  any 
civil  suit"  (or  the  speciUed  cauaes.  It  baa 
also  been  constantly  ruled,  from  an  early 
day.  that  appeals  may  be  taken  in  these 
eminent  domain  proceedinK^i  and  this  be- 
cause the  Code  allows  an  appeal  to  every 
person  aKgrieved  by  any  "final  Judgment 
ordecisloa  in  any  civil  caase."  Railroad 
Co.  V.  Lackland,  2u  Mo.  515:  St.  Joseph  T. 
R.  Co.  V.  Hannibal  &  St.  J.  R.  Co..  S)4  Mo. 
640,  6  S.  W.  Rep.  691.  TbonRh  these  provi- 
sions ot  the  Code  are  broad  and  compre- 
hensive, still  it  is  clear  that  they  do  not, 
Btandinit  alone,  give  either  party  a  rlsht 
tu  a  Jury  trial  in  a  8|>ecial  proceeding  like 
this:  and  hence  these  general  provisions 
iu  the  Code  would  not,  by  themselves,  give 
a  party  a  rl^ht  to  a  change  of  venue  be- 
cause ot  the  prejudice  of  the  inhabitants. 
The  constitution,  however,  ot  1875,  guar- 
anties to  either  i)arty  to  a  proceeding  like 
this,  to  condemn  land  for  public  use,  the 
riglit  to  a  Jury  to  assess  the  dnmuges,  and 
this  means  a  common-law  jury  ot  12  men. 
Either  party  has  a  right  to  a  jury  with- 
out any  other  showing  than  simply  a  de- 
mand therefor.  This  we  have  often  held. 
As  was  said  in  Railrond  Co.  v.  Story,  96 
Wo.  611,  10  S.  W.  Rfp.  2(13,  "the  jury  there 
men  lit  is  the  historical  jury  of  twelve  men, 
with  all  ot  Its  incidents ;"  and  a  right  to 
a  change  of  venue  becaose  o(  the  prejudice 
of  the  inhabitants  Is  one  of  these  Incidents 
given  by  the  Code.  Besides  all  this,  the 
statute  relating  to  the  appropriation  and 
valuation  of  lands  to  public  use  requires 
the  proceeding  to  be  commenced  by  sum- 
mons. Commissioners  ar*)  appointed  In 
the  first  Instance:  bnt,  as  has  been  said, 
either  party  Is  entitled  to  a  jury  npon  de- 
mand therefor.  The  court  may  award  a 
n«w  appraisement,  and  "sncb  new  ap- 
praisement shall,  at  the  request  ot  either 
party,  be  made  by  a  Jury,  under  the  super- 
vision ot  the  court,  as  In  ordinary  cases  of 
Inquiry  of  damages."  Section  890,  Rev. 
St.  1X79.  This  statute  meansthat  the  jury 
is  to  be  organised,  and  the  trial  conduct- 
ed, as  in  other  jury  cases,  and  a  change  of 
venue  because  uf  the  prejudice  of  the  peo- 
ple isan  incident  to  such  a  trial.  The  tact 
that  these  proceedings  are  ot  a  summary 
character  up  to  the  demand  tor  a  jury  tur- 
nlsbea  no  reason  why  the  Jury  should  not 
be  an  impartial  one,  and  free  from  any 
prejadlce  prevailing  in  the  particular  lo- 
cality. We  conclude  that  these  provisions 
ot  the  Code  relating  to  a  change  of  venue 
because  ot  prejadlce  of  the  people  are  made 
applicable  in  a  proceeding  tu  condemn  by 
force  uf  the  constitntion  and  the  eminent 
domain  act. 

The  objection  that  the  notice  ot  the  In- 
tended application  for  a  change  of  venue 
was  no  notice  to  Meyer  Goldsmith,  in  his 
capacity  ot  trustee  tor  Rosa  Qoldsmith,  is 
purely  technical,  and  without  any  merit. 
The  notice  gives  the  court  in  which  the 
cause  is  pending,  the  name  ot  the  plaintiff, 
and  the  names  of  all  the  defendants,  and 
is  addressed  to  David  Goldsniith,  "attor- 
ney for  the  above-named  defendants  in  the 


above  cause."  The  mere  fact  that  Meyer 
Goldsmith  Is  described  by  his  name,  with- 
out the  addition  of  the  words,  "Trustee 
for  Kosa  Goldsmith,"  is  wholly  immate- 
rial. He  was  made  a  party  in  his  trustee 
capacity,  and  could  not  have  been  misled, 
or  in  any  way  prejudiced,  by  the  omission. 

Tlie  lurther  point  that  the  application 
faib)  to  show  due  diligence  is  equally  un- 
founded. It  states  that  knowledge  of  the 
existence  of  the  prejudice  first  came  to  the 
plaintid  on  the  2d  November,  1888,  and  on 
that  day  notice  of  the  intended  applica- 
tion was  given,  and  tills  was  before  the 
day  on  which  the  cause  was  set  tor  trial. 
The  application  was  made  to  the  court  on 
the  5th  of  the  same  month.  The  dillgenm 
required  by  the  statute  is  diligence  in  mak- 
ing the  application  after  knowledge  or  in- 
formation of  the  existence  of  the  cause 
therefor.  Surely  there  was.  according  to 
the  affidavit,  no  lacK  ot  diligence  in  that 
respect,  in  this  instance. 

Finally,  as  to  this  branch  of  the  case,  it 
Is  urged  that  the  application  should  have 
be«fl  bupportpd  by  the  affidavit  ot  the  at- 
torney for  the  plaintiff,  or  by  Its  president 
or  other  chief  officer, and  that  an  affidavit 
by  the  secretary  is  insufficient.  It  has 
been  several  times  held  that  the  affidavit 
must  be  made  by  the  party  himself,  and 
not  by  his  attorney  or  agent.  Huthsing 
v.  Ma  us,  86  Mo.  lUl ;  Norvell  v.  Porter,  6'i 
Mo.  309.  See,  also.  In  re  Wbitson's  Es- 
tate, 89  Mo.  68,  1  S.  W.  Rup.  125;  Squires 
v.City  of  ChiUlcothe,  89  Mu.  232, 1 S.  W.  Rep. 
23.  Bnt  these  cases  cannot  rule  one  where 
the  party  making  the  application  is  a  cor- 
poration, for  in  such  case  the  application 
must  be  made  by  an  officer  or  ag^ent.  from 
necessity.  In  Corpenny  v.  City  of  Sedalia, 
57  Mo.  88,  objection  was  made  because  the 
application  was  verified  by  the  attorney 
tor  the  defendant,  instead  o(  the  mayor, 
and  it  was  held  there  was  no  force  in  the 
objection.  The  fact  that  a  secretary  has 
but  few  implied  powers  to  represent  the 
corporation  in  its  business  transactions  is 
unimportant.  His  functions  may  be  cleri- 
cal, only,  and  yet  he  may  be  the  only  officer 
who  possesses  the  information  necessary 
to  enable  one  to  make  the  affidavit.  In 
our  opinion  the  application  for  a  change 
of  venue  by  a  corporation  may  be  verified, 
by  any  officer  or  agent  of  the  corporation. 
The  application  being  sufficient  In  form 
and  substance,  the  trial  court  erred  in 
overruling  It,  (Mix  v.  Kepner,  81  Mo.  93; 
Dowling  V.  Allen,  88  Mo.  293;)  and  for  tbla 
error  the  judgment  must  be  reversed. 

3.  It  is  next  insisted  that  thecunrt  erred 
in  admitting  evidence  produced  by  the  de- 
fendants. The  entire  tract  of  24  acres  is 
bounded  north  and  east  by  streets,  and 
south  by  the  Manchester  road.  The  rail- 
road cuts  ott  three  or  (our  acres  in  the 
northeast  corner,  leaving  the  balance 
south  ot  the  railroad  and  north  of  the 
Manchester  road.  A  witness  culled  by  the 
defendant  stated  that  the  whole  tract  was 
worth  from  $1,800  to  $2,000  per  acre,  aud 
that  the  three  or  four  acre  piece  was  dam- 
aged E>0  per  cent. of  the  above-stated  value. 
When  speaking  of  the  other  part,  he  was 
asked  this  question :  "  You  stated  the  part 
of  it  next  to  the  railroad,  which  you  point- 
ed out,  would  be  affected.   Now,  I  want  to 
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IcDOW  how  It  woold  be  affected.  Wonid 
It  be  damaged  or  benefited, — that  la,  tbe 
part  next  to  the  road?"— to  which  he  an- 
swered, over  the  objection  of  the  plaintiff: 
"Ithtuk  It  damaged  abouttwenty-flve  per 
cent."  The  objection  Interposed  to  this 
4)ue8tion  was  and  is  that  It  allowed  the 
defendants  to  make  Imaginary  snbdivi- 
fllons  of  tbe  tract,  and  then  show  that  the 
portions  set  off  by  these  ImaKlnary  Itaes 
were  damaged.  There  Is  no  merit  what- 
ever in  the  objection.  It  is  very  true,  aa 
we  have  held,  that  tbe  damaj^es  to  be  al- 
lowed by  the  jury  are  not  confined  to  the 
small  parcels  or  Kuvernment  subdivisions 
over  which  tbe  railroad  may  pass.  Tbe 
landowner  la  entitled  to  tbH  damages  for 
the  injury  to  his  whole  tract,  not  simply 
to  the  parcels  touched  by  tbe  road.  But, 
in  order  to  enable  tbe  jury  to  reach  this 
result,  It  Is  perfectly  competent  and  proper 
toHbow  what  parcels  arelnjared,  and  to 
what  extent  they  are  injured.  The  wit- 
ness being  of  the  opinion  that  the  land 
next  to  the  railroad  would  be  injured,  be 
had  the  right  to  express  this  opinion,  and 
to  point  out  on  tbe  map  In  evidence  to 
what  distance  from  the  railroad  It  would 
be  Injured.  From  all  these  details  the 
Jurors  can  make  up  their  verdict  as  to  the 
'damage  tu  the  whole.  Such  evidence  is 
far  more  satisfactory  than  that  drawn 
from  the  witness  by  one  general  question, 
which  undertakes  to  cover  the  whole  Issue 
to  be  decided  by  the  Jury.  There  was  no 
«rror  in  overruling  this  objection,  and  the 
many  other  like  objections  made  by  the 
plaintiff  during  tbe  progress  of  the  trial. 

4.  Tbe  plaintiff,  on  the  croBsexamlna- 
don  of  defendants'  witness,  asked  this 
<ineBtlon:  "What  In  tbe  remainder  of  tbe 
Kotlian-Goldsmith  tract,  left  after  tbe 
right  of  way  was  taken  out  of  it  by  tbe 
railroad  company,  worth?  Was  It  worth 
as  much  per  acre  after  the  right  of  way 
was  taken  out  as  It  was  before?"  Ol>- 
lection  being  made,  the  trial  judge  said: 
^Aal  ODderstood  the  question,  it  would 
allow  the  witness  to  take  Into  consid- 
eration tbe  benefits  common  to  other 
land  In  the  neighborhood,  which  part  of 
the  land  might  derive,  and  set  such  ben- 
efits off  against  Injuries  tu  other  portions 
of  the  land.  If  that  is  themeaningofyour 
question,  1  will  sustain  the  objection,  and 
interpret  your  meaning  to  be  that.'  No 
change  being  made  in  the  form  of  theqnes- 
tiou,  the  court  snstalned  the  objection, 
and  tbe  plaintiff  excepted.  Tbe  law  la 
well  settled  in  this  state  that  benefits 
arlalng  from  the  proposed  improvement, 
which  are  common  to  other  property  in  tbe 
vicinity,  are  not  to  beconsldered  in  redac- 
tion of  damages.  The  benefits,  and  only 
benefits,  which  can  be  considered  In  reduc- 
tion of  damages,  are  those  which  are  spe- 
cial and  peculiar  to  the  particular  prop- 
erty a  part  of  which  is  taken.  Tbe  plain- 
tiff,  in  the  crons-examination  of  a  prior 
witness  produced  by  the  defendants,  drew 
out  evidence  to  the  effect  that  part  of  the 
tract  would  be  benefited  by  the  road,  and 
part  nf  It  would  not.  We  find  considerable 
evidence  tending  to  show  that  part  of  tbls 
tract  would  receive  benefltsxif  a  character 
common  to  other  lands.  Aa  tbore  waa 
evidence  tending  to  show  thuta  portion  ot 


tbe  defendants'  land  would  receive  general 
benefits  common  to  other  lands,  tbe  objec- 
tion was  properly  sustained.  Aside  from 
the  value  of  the  land  actually  taken,  tbe 
question  seeks  to  get  an  opinion  as  to 
what  tbe  verdict  should  be.  It  is  very  gen< 
•ral,  and  seeks  to  cover  the  whole  sobject 
of  damages  and  benefits  to  the  land  not 
taken.  If  counsel  will  ask  such  general 
questions,  they  roust  so  frame  them  as  to 
exclude  the  consideration  of  general  bene 
fits.  This  and  other  like  qnestlons  asked 
by  the  plaintiff  were  properly  excluded. 
It  follows  from  all  this  that  tbe  court  did 
not  err  In  refusing  the  plaintiff's  second 
and  third  instructions. 

6.  During  the  trial  before  the  Jury  tbe 
defendants  offered  to  make  proof  ot  the 
value  of  the  land  at  that  date,  namely, 
tbe  9th  November,  1888;  but  the  court  re- 
jected this  proof,  and  held  that  the  damages 
were  to  be  assessed  as  of  November  '22. 
1886,  the  date  at  which  the. commissioners 
made  their  report,  and  of  this  ruling  error 
is  assigned  by  the  defendants.  In  there- 
cent  case  of  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  Randolph  Town-Site  Co.,  103  Mo.  451, 
16  8.  W.  Rep.  437,  the  railroad  company 
took  possesrtlon  and  built  ita  road  upon 
tbe  land  in  September,  1886,  but  did  not 
commence  proceedings  to  condemn  until 
the  6th  August,  1887.  The  property  in- 
creased In  value  In  the  mean  time,  and  It 
was  held  that  the  damages  should  be  as- 
sessed on  the  basis  of  tbe  value  of  the  land 
at  tbe  date  of  the  assessment.  Tbe  aa- 
sessmeut  In  question  there  was  made  by 
commissioners.  Here  the  company  paid 
the  amount  of  the  commissioners'  award 
into  court  on  the  day  Ibe  award  was 
made.  While  it  does  not  appear  from  the 
evidence  In  this  case  when  the  company 
took  possession,  it  seems  to  be  conceded 
that  tbe  company  did  proceed  with  the 
work  of  constructing  tbe  road  over  this 
laud  shortly  after  the  money  was  paid 
into  court.  We  have  just  held.  In  another 
case  between  theiM  parties,  (Rotban  v. 
Ralway  Co.,  20  8.  W.  Rep.  892.)  that  tbe 
company  bad  tbe  right  to  enter  upon  tbe 
land,  and  proceed  with  the  construction 
of  the  road,  upon  paying  to  defendants,  or 
into  court  for  them,  the  amount  of  the 
award;  and  this,  too,  notwithstanding 
exceptions  filed  to  the  report.  Indeed,  the 
statute  says  tbat'*on  making  such  pay- 
ment it  shall  be  lawful  for  such  company 
to  hold  tbe  Interest  In  the  property  so  ap- 
propriated. "  Where,  as  here,  the  amount 
of  tlie  award  Is  paid  into  court  on  tbe  in- 
coming ot  the  commisHluners'  report,  the 
date  of  making  their  aasesisment  ia  tbe 
date  of  the  appropriation.  Any  scbse- 
quentreassessment  relates  back, and  takes 
effect  as  of  that  date.  Wo  think  it  follows 
from  these  considerations  that  where  the 
company  pays  to  the  landowner,  or  into 
court  tor  nim,  the  amount  of  tbe  com- 
missioners' award,  any  reassessment  of 
tbe  damages  must  be  on  the  basis  of  tbe 
value  ot  the  land  at  tbe  date  of  tbe  com- 
missioners' report.  This  rule  works  out 
substantial  justice  to  both  parties. 

tt.  But  the  trial  court  directed  tbe  Jury 
to  allow  interest  on  the  amount  of  dam- 
ages found  by  them  from  tbe  23d  Novem- 
ber, 1886,  the  date  ot  tbe  commissioner^ 
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report,  down  to  the  date  of  the  trial  be- 
fore the  Jory,  and  of  this  rnlInK  the  plain  tiff 
complalne.  If  the  defendantii  had  the 
rUcbt  to  withdraw  and  use  the  money 
paid  tu  the  clerk  of  the  court,  then  It 
is  clear  the  (.lalntllf  oa^ht  not  to  pay  la- 
tereat  on  that  amoiiot;  but.  If  the  defend- 
ants had  not  tne  right  to  withdraw  and 
«ae  the  money,  than  plaintiff  ougtbt  to  pay 
interest.  Now,  we  have  held  in  the  inlnnc- 
tion  suit  between  these  partiiw  that  the 
company  can,  on  paying  to  the  land- 
owner, or  into  conrt  for  him,  the  amoant 
of  the  comniiaslcinem'  award,  take  pna- 
aesRion  of  the  land,  and  couatroct  ita  road 
thereon;  that  the  amount  of  the  ttmt 
award  beins  paid  to  the  owner,  or  Into 
«ourt  for  blm,  the  company  can  proceed 
to  aae  the  land  appropriated;  and  that 
the  company  or  landowner  may  there- 
after prosecute  eTceptions,  have  a  Jury 
trial,  and  appeal  to  this  coart.  The  com- 
pany has  the  right  tu  use  the  property  by 
paying  the  amonnt  of  the  flretaward.aud 
thequestlon  la  whether  the  landowner  has 
the  curreRpouding  right  to  withdraw  and 
'Oae  themoT>ey  pendlngfurtherproceedinga. 
We  are  of  the  opinion  he  hag  such  right. 
As  said  in  the  other  cnue  between  these 
partiea,  section  21  otartlcle  2  of  the  contiti- 
tutlon  Is  emphatic  in  two  respects:  First, 
tlie  compensation  mast  be  ascertained, 
either  by  a  Jury  or  by  a  board  ol  coromis- 
eionRrs  of  not  leef  than  three  freeholders; 
second,  the  compensation  thus  ascertained 
must  be  paid  to  the  owner,  or  into  court 
for  him,  before  the  condemning  company 
«an  take  poSHesslon.  To  use  the  language 
of  the  conMtitatlon, 'and  until  the  sanie 
[the  compensation]  shall  be  paid  to  the 
-owner,  or  into  court  for  the* owner,  the 
property  shall  not  be  disturbed,  or  the 
proprietary  rights  of  tb6  owner  therein 
diveated."  Thisconstitatlonel  provision 
contemplates  that  the  compensation  shall 
bo  paid  before  the  prop<«rty  ran  be  dis- 
turbed, it  Is  not  satisfied  with  n  mere 
deposit  by  way  of  security,  not  to  be 
withdrawn  nntll the  flnaldlsposUIonof  the 
-ease.  It  says  nothing  about  a  deposit  by 
way  of  security.  If  tbeowner  will  not  ac- 
cept the  money,  it  can  be  paid  Into  court 
for  him, — notthereto  remain  as  a  seenrity 
fortfae  final  award,  but  for  his  Immediate 
nse.  He  has  the  right  to  withdraw  and 
use  the  money,  the  Hsme  as  the  company 
has  the  riglit  to  iihp  the  property ;  be  be- 
ing bound  to  refund  If  the  final  award  is 
less,  and  the  company  being  t)ound  to  pay 
the  excess  if  the  final  award  Is  more  than 
that  first  allowed.  The  right  to  have 
the  amonnt  of  the  first  award  placed  at 
the  dlHuosal  of  the  property  owner  before 
hlH  property  is  dlMtarbed  Is  a  conHtltu- 
tlonal  right,  of  which  he  cannot  be  de- 
prived by  any  act  of  the  legislainre.  In- 
ileed,  the  legislature  hae  not  attempted  to 
deprive  him  of  such  right,  for  the  statute 
docH  not  say  that  the  money  paid  to  the 
clprk  shall  remain  with  the  clerk  until 
there  is  a  final  diKposition  of  the  case.  It 
cuntcmiilnteH  that  the  money  be  paid  to 
the  clerk  for  the  landowner,  and  that  the 
compiiny  may  go  un  and  use  the  property, 
and  the  landowner  use  the  money,  and 
that  each  has  the  rigbt  still  to  prosecute 
exceptions  to  the  report,  so  far  as  concerns 
v.20s.M-.no.28— 68 


the  final  amount  to  be  paid.  As  we  have 
before  said,  this  right  to  prosecute  excep- 
tions Is  a  statutory,  not  a  constitutional, 
right.  It  the  condemning  company  Is  not 
satisfied  to  pay  the  money  Into  court  for 
the  Immediate  use  of  the  owner,  and  not 
simply  by  way  of  a  mere  deposit  as  a  se- 
curity for  the  amount  that  may  be  finally 
awarded,  it  mast  defer  taking  pusHessiou 
until  the  final  adjudication.  It,  In  this 
respect,  stands  In  no  better  position  than 
the  landowner.  As  tbe  landowner  may 
withdraw  and  use  the  money  paid  to  the 
clerk  for  him,  It  follows  that  the  company 
should  not  thereafter  be  reqivlred  to  pay 
interest  on  the  amount  thus  paid  Into 
court,  bnt  It  should  pay  interest  on  the 
excess,  if  any,  found  by  the  jury.  The 
Judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  con-, 
formlty  herewith.    All  concnr. 


Easlbt  t.  Missouri  Pao.  Rt.  Co. 

(Supreme  Court  of  Miasourt,  DtvMon  No.  i. 
Dea  ad,  1893.) 

Rait-hoad  Compamiss— Accidsnts  at  CBOssiiros— 
HaoLtOEKCB— Evii)a:«cc  —  Instkvctions  — His- 
cosDUCT  or  JuKOKS — Vbxatiovs  Appeal. 

1.  It  is  ne^Ugence  In  a  railway  company  to 
run  its  trains  in  a  city  in  violation  of  an  ordi- 
nance renuiring  lisht  upon  cars,  etc.,  moving  at 
night,  and  regulating  their  speed. 

2.  Where  plaintiff  was  injured  by  negligent 
operation  of  a  train  at  a  public  crossing,  U  is 
not  error  to  admit  evidence  that  there  was  no 
light  about  the  place.  That  fact  waa  part  of  the 
res  RCHtae,  and  otherwise  relevant 

o.  Where  evidence  is  admitted  in  chief 
which  la  relevant  in  rebuttal,  its  admission  out 
of  order  Is  not  prejudicial  error. 

4.  A  public  crossing  over  a  railway  may  be 
established  by  sufEciently  long  use. 

5.  Instructions  should  be  read  and  con- 
strued together. 

6.  Certain  instructions  on  contribatory  neg- 
ligence reviewed,  and  held  correct. 

7.  One  coming  upon  a  railway  is  bound  to 
use  ordinary  care  to  observe  train  movements 
thereon.  Failure  to  "look  and  listen"  may 
•mount.  In  some  circumstances,  to  a  want  of 
such  care.  The  standard  by  which  action  in 
that  regard  is  to  be  measured  is  that  degree 
of  care  which,  in  the  opinion  of  the  court,  should 
characterize  a  person  of  ordinary  prudence  in 
the  same  situation. 

8.  Where  a  juror,  during  tbe  argument  of 
a  case,  announced  to  counsel  In  court  that  he 
had  visited  the  scene  of  the  accident  in  litig*- 
tion,  but  no  objection  to  his  participation  In 
further  proceedings  was  made  until  after  vei>- 
diet,  an  objection  then  was  too  late. 

9.  Misconduct  of  a  juror  cannot  be  estab- 
lished by  testimony  of  third  parties  to  his  ad- 
missions of  such  misconduct. 

10.  Damages  for  vexatious  appeal  will  not  be 
awarded  where  the  questions  of  law  involved 
are  fairly  debatable. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty;  11.  H.  FiKi.D.  Judge. 

Action  by  Jacob  EaHley  against  tbe  Mis- 
souri Pacific  Hallway  Company  to  recov- 
er damages  for  personal  Injurien  caused 
by  defendant's  negligence.  From  a  Judg- 
ment for  plain tlB,  defendant  appeals. 
Afilrmed. 
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Eiyab  RoMaaon,  (or  appellnnt.  Boland 
&  O'Orady  aad  Gbo.  N.  Elliott,  fur  r«- 
apondent. 

Barclay,  J.  Plaintiff  was  run  over  by 
cue  uf  defendant's  trains,  and  lost  a  leg  In 
conHequence.  XUe  object  uf  tliiii  nccion  is 
to  estubllBb  defendant's  liudility  for  tbat 
m iHh a p  because  of  Its  neKliKeuce  in  sever- 
al particulars,  wbicb  will  appear  later. 
Tbe  defense  was  a  denial  of  tbenegliicence, 
and  a  charge  of  contributory  negligence 
on  tbe  part  of  plaintiff.  The  points  ad- 
vanced for  a  reversal  do  not  require  a 
statement  of  the  pleadings.  The  case 
was  tried  before  Judge  Fikld  and  n  Jury, 
with  the  result  of  a  verdict  for  plaintiff 
for  f4.000,  on  which  Judgment  was  rou- 
dered,  after  ineffectaal  motions  for  new 
trial  und  in  arrest.     Defeiiduiit  appealed. 

Plaintiff's  injury  occurred  ubout  7  or  8 
o'cloclc  p.  M.,  November  22.  1888,  at  tbe 
criiBHing  of  Broadway  and  defendant'^ 
railway  In  Kansas  City,  Mo.  Tbe  local 
ordlnuDces  forbade  the  moving  of  any  lo- 
comotive, car,  etc.,  wicbin  tbe  city,  tit  a 
greater  speed  than  six  miles  an  hour,  and 
also  required  all  moving  cars,  etc.,  be- 
tween Hunset  and  sunrise,  to  have  at  least 
one  lamp,  headlight,  or  lantern  conspicu- 
ously placed  in  front  thereof,  facing  in  the 
direction  in  which  the  same  might  be 
moving.  Tbe  crosslug  in  question  pMSses 
over  defendant's  tracks  nt  a  right  angle. 
Tbe  general  direction  of  defendant's  line 
at  that  point  is  east  and  went.  A  •tmall 
watcbhouHe  for  tbe  use  of  a  flagman 
stands  a  few  feet  north  uf  tbe  tracks,  and 
west  of  the  general  line  of  travel  on  tbe 
roadway.  The  flagman  stationed  there 
Is  In  tbe  employ  of  defendant.  The  pas- 
sageway  over  tbe  tracks  is  of  plank,  und 
wide  enough  furone  wagon.  The  plaintiff 
canie  upon  the  crossing,  going  south, 
and  noticed  a  train  approacblng  from  the 
west  on  the  track  farthest  from  him.  He 
"flashed  bis  eyes  up  and  down  the  track 
before  he  made  the  start, "  (to  quote  bis 
own  language,)  and  then  advanced,  Intend- 
ing to  await  the  passage  of  tbe  train  meo- 
tioned,  when,  just  as  he  stepped  upon  the 
first  (or  northern)  track,  he  was  hit  by  a 
backing  freight  rur,  moving  westward  at 
a  speed  of  15  miles  an  hour,  without  a 
light  or  any  signal  uf  Its  approach.  The 
night  was  dark,  and  there  were  no  lights 
about  tbe  crossing.  There  was  a  conflict 
of  evidence  as  to  tbe  precise  spot  where 
plaintiff  received  bis  injnries.  Defendant's 
wltnehses  located  It  from  14  to  40  feet  west 
of  the  crossing,  but  plaintiff's  statement 
that  It  was  upon  the  crossing  wns  corrob- 
orated by  the  police  officer  who  found  bim 
lying  on  the  ground,  and  noticed  the  blood 
on  tbe  rail  where  plaintiff  was  hit.  In 
thiscounectlon  tbecourt  instructed  that,  U 
tbe  Jury  believed  that  plaintiff  was  struck 
at  H  point  west  of  the  west  line  of  Broad- 
way, be  was  not  entitled  to  recover,  and 
they  should  And  a  verdict  for  the  defend- 
ant; HO  the  result  must  be  regarded  as  a 
finding  that  plaintiff's  injury  took  place 
at  the  crossing.  Several  errors  are 
charged  to  the  trial  cunrt,  w bleb  will  be 
considered. 

1.  Defendant  complains  of  tbe  admission 
uf  evidence  that  there  was  no  light  at  tbe 


crossing  when  plaintiff  was  injared. 
Plaintiff's  caw.  It  is  true,  does  not  proceed 
on  the  theory  ol  defendant's  negligence  In 
not  illuminating  tbe  crossing.  No  snclk 
allegation  appears.  Bat  tbe  evidence  re- 
ferred to  was  relevant,  nevertbeleiw,  a» 
part  ot  tbe  res  gesta,  and  as  having  a  di- 
rect bearing  on  tbe  issue  of  plaintiff's  al- 
leged euntribotory  negligence.  It  is  tbe 
duty  ola  person  whocomesupon  tbetrack 
of  a  railway  to  use  ordinary  care  to  ob- 
serve tbe  movement  uf  trains  thereon. 
Such  care  greatly  depends  on  the  circnm- 
stances  of  each  case.  Had  plaintiff,  (or 
example,  enjoyed  a  full  view  n(  bis  rar- 
roundings  at  the  time  of  this  accident, 
wbicb  a  good  light  wonld  have  afforded, 
and  had  then  failed  to  notice  the  train  that 
struck  him,  undoubtedly  his  legal  stand- 
ing before  us  would  be  far  more  precarious 
than  It  is  upon  the  showing  that  ban  been 
made.  The  court  gave  defendant  the  fall 
benefit  o(  this  distinction  by  instructing 
that  no  law  or  ordinance  required  defend- 
ant to  light  Broadway  at  that  point,  or 
to  keep  a  watchman  there,  and  that  the 
absence  of  either  light  or  watchman  was 
not  negligence  on  deiendant's  part. 

2.  Defendant  next  objects  to  a  qnefltion, 
"  Did  any  of  the  train  men  come  back  tu 
you  there'/"  (referring  to  plaintiff  Just  alt- 
er hK  was  run  over,)  tu  which  he  an- 
swered, "No."  But  as  de(endant's  train 
employes  afterwards  testifled  that  they 
did  cunie  hack  to  bim,  and  his  location 
then,  with  reference  to  tbe  crussing,  bad 
a  material  bearing  on  tbe  merits  of  the 
case,  his  testimony  In  contradiction  of  the 
employes  was  certainly  relevant  In  rebut- 
tal. Its  admission  out  of  order  could  not 
Justly  be  regarded  as  prejudicial  tu  defend- 
ant's substantial  rigbis  upon  the  merits. 
Bev.  St.  1889,  §§  2100,  2303. 

3.  There  wns  no  error  in  permitting 
plaintiff  to  prove  how  the  crossing  had 
been  used  during  10  or  12  years  be(ore  tbe 
accident.  The  trial  opened  with  a  sharp 
issue  of  fact  as  to  whether  or  not  tbeeross- 
ing  was  uf  a  kind  to  demand  its  recogni- 
tlun  as  a  public  one,  in  respect  tu  tbe  giv- 
ing uf  a  warning  Hignal  by  bell  or  wblstie. 
On  tills  subject,  pinintiff's  evidence  tended 
to  show  tbe  estublisbment  there  of  a  pub- 
lic crossing  by  long  user.  Before  tbe  case 
closed,  moreover,  some  of  defendant's 
own  witnesses  corroborated  the  platntlR's 
contention  on  that  point.  Those  facts 
were  certainly  admissible;  too  plainly  ho 
to  require  further  comment. 

4.  Complaint  istben  niadeofoneof  tliein- 
structlons  in  respect  to  its  reference  to 
plnintiff'scondurt.  After  requiring  a  find- 
ing of  negligence  on  defendant's  part  In 
omitting  to  signal  (or  tbe  crussing,  it  pro- 
ceeds thus:  "And  if  plaintiff  was  injared  in 
consequence  of  .such  neeligence,  and  notfor 
any  fault  of  his  own  directly  contributing 
to  produce  snch  injury, "  then  the  verdict 
should  be  fur  plaintiff.  The  criticism  u( 
this  instruction  Is  that  It  does  nut  prop- 
erly submit  for  decision  the  question  u(  de- 
fendant's cnntribntory  negligence.  Bnt 
with  it  the  court  gave  another  instruc- 
tlun,  as  (oUows:  "Even  though  tbejory 
should  believe  from  the  evidence  that  the 
plaintiff  was  not  free  frum  fault.  It  is  nut 
sufficient  to  defeat  bim  in  this  case  on  that 
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KroDod,  anleHB  he  failed  on  that  occasion 
to  exercise  such  curn  oh  ougbt  to  be  ex- 
pected ol  an  ordinurily  prudent  person 
onder  similar  clrconiBtances,  and,  furtlier, 
tliat  such  want  of  care  directly  contrib- 
uted to  produce  aucli  injury."  No  objec- 
tion in  urged  in  this  court  to  the  inaCruc. 
tion  laHt  quoted.  We  thiol:  It  clears  away 
any  supposed  obscurity  there  may  be  in 
that  first  mentioned.  We  do  not  wish, 
however,  to  be  understood  as  ruling  that 
the  one  criticised  would  be  erroneous, 
standing  by  itself,  but  merely  that  it  is 
very  plainly  not  so  when  accornpanled  by 
such  an  explanation  of  Its  raeaniiiff  as  the 
other  instruction  Rivee.  Instructions 
should  bereadaudconstroed  together.  iSo 
construinc  these,  we  consider  that  there 
if*  nothinK  of  substance  in  defendant's  ob- 
jection to  the  first  above  noted. 

5.  Defendant  nextcomplains  of  the  modi- 
fication of  one  of  its  instructlonn.  The 
conrt  added  to  It  the  words  Indicated  be- 
low by  italics,  and  gave  It  as  thus  modi- 
fied, rii!.:  "if  the  jury  believe  from  the  ev- 
idence that  the  plaintiff,  by  the  exercise  of 
ortjlijury  ca.re,  coa\i\  have  seen  or  heard 
the  train  approaching,  had  he  looked  or 
listened,  in  time  to  iiave  avoided  belne 
injured,  and  that  he  failed  to  do  so,  then 
such  failure  on  his  part  was  such  negli- 
gence as  would  prevent  a  recovery,  and 
your  verdict  shonld  be  for  defendant." 
What  has  t)een  said  in  the  first  paragraph 
ol  this  opinion  need  not  be  repeated  in 
answer  to  this  objection.  The  plalntltf 
was  boond  to  exercise  ordinary  care  to 
avoid  injury.  If  the  request,  as  originally 
a  iked  of  the  court,  meant  to  impose  on 
him  a  higher  degree  of  personal  duty  than 
that,  it  was  erroneous.  Failure  to  "looit 
and  listen"  may  sometimes  amount  to  a 
want  of  ordinary  care.  In  some  circum- 
stances it  may  be  so  {ironounced  by  the 
court.  It  the  case  is  sutflciently  plain  ;  but 
the  standard  by  which  MUch  action  or  non- 
action Is  to  be  measured  Is  that  degree  of 
care  which,  in  the  opinion  ol  the  court, 
ithould  cliaracterlse  a  person  of  ordinary 
prudence  in  the  same  situation.  That  care 
olivlouHiy  varies  with  the  circumstances, 
and  is  generally  to  be  HHcertalned  by  the 
aid  of  that  common  experience  which  the 
triers  of  fact  liring  to  bear  upon  it.  In  the 
case  at  bar  the  court  was  right  ih  leaving 
It  to  the  jury  to  say  whether  plaintiff's 
conduct  was  or  was  not  consistent  with 
ordinary  prudence.  These  observations 
will  also  apply  to  sustain  the  correctness 
ol  the  ruliiig  of  the  trial  judge  in  refusing 
the  following  Instruction,  which  defend- 
ant asiied,  and  on  the  refnsal  of  which  an 
error  is  here  assigned,  vis. :  "  (4)  The  court 
instrncts  the  jury  that  if  they  shall  be- 
lieve, from  the  evidence,  said  street  was 
not  lighted  at  said  point,  and  that  no 
watchman  was  stationed  there,  those 
facts  alone  and  of  themselves  would  piacea 
higher  degree  of  care  upon  a  person  about 
to  cross  defendant's  railroad  at  such 
point;  and  if  the  plaintiff  attempted  to 
cross  said  tracks  at  said  p<ilnt  without 
carefully  lnoking  and  listenlug  fur  the  ap- 
proach of  trains,  when,  to  have  done  so, 
he  could  have  seen  or  beard  the  train  ap- 
proaching in  time  to  have  avoided  tiie 
danger,  then  plaintiff  is  not  entitled  to  re- 


cover, and  your  verdict  must  be  for  the 
defendant." 

6.  The  most  substantial  objection  urged 
here  to  the  final  action  of  the  trial  court 
relates  to  the  conduct  of  the  jury.  It  ap- 
pears that  while  counsel  for  defendant 
was  addressing  the  twelve,  after  all  the 
evidence  was  in,  and  the  instructions  bad 
been  given,  one  of  the  jurors  interrupted 
him  by  stating  that  be  (the  juror)  nad 
been  down  to  the  point  in  question  at 
noun  that  day,  (being  the  day  after  the 
trial  commenced,)  and  had  seen  for  himself 
tile  watchl'ouHe  in  question  and  its  loca- 
tion. The  record  adds  that  counsel  con- 
tinued speaking,  and  "during  bis  argu- 
ment to  the  jury  be  made  no  objection 
then,  nor  afterwards,  to  the  further  con- 
sideration of  this  case  by  the  jury;  and, 
the  case  being  thereafter  finally  submitted 
to  the  jury,  the  jury  found  tlio  following 
verdict, "  etc.  The  objection  to  the  action 
of  the  juror  appears  to  have  been  made  In 
the  trial  court  lor  the  first  time  In  the  mo- 
tion for  new  trial.  We  are  of  opinion  that 
it  was  then  too  late.  It  was,  no  doubt, 
highly  Improper  for  the  juror  to  make,  of 
bis  own  m<ition,  a  personal  examination 
of  the  premises  mentione<l  in  evidence;  l)ut 
such  action  may  have  sprung  From  a  mis- 
taken enthusiasm  in  the  interest  of  justice 
as  he  understooil  It,  without  any  purpose 
to  violate  the  proprieties  or  the  rules  of 
law.  It  did  not,  of  itself,  indicate  a  bias 
or  prejudice  for  or  against  either  party, 
and  may  have  been  entirel.v  innocent  in 
its  Intent.  His  frank  acknowledgment  of 
the  act  appears  to  indicate  that  such  was 
in  fact  its  character.  .\a  soon  aa  defend- 
ant became  aware  of  the  misconduct,  it 
sliouhl  have  objected  thereto,  if  It  pro- 
posed ever  to  do  so.  It  could  not  justly 
be  allowed,  after  full  knowledge  of  the  ir- 
regnlarlty,  to  lie  by  and  take  the  chances 
of  a  favorable  result,  and  then,  upon  be- 
ing disappointed  in  that  regard,  go  back 
and  interpose  the  unspoken  exception. 
This  exact  point  was  expressly  so  decided 
In  Staropofski  v.  Steffens,  ( 1S7.M  79  111.803: 
and  rulings  involving  the  same  principle 
have  been  made  heretofore  by  this  court, 
—Cochran  V.  Bartle,  (IBS?,)  91  Mo.  636.  3  8. 
W.  Rep.  864;  Grove  v.  Kansas  City,  (1882,) 
76  Mo.  672. 

7.  It  was  further  songbt  by  defendant  to 
be  proved  that  another  juror  had  visited 
the  spot  in  question  during  a  recess  in  the 
trial;  but  the  only  testimony  to  that 
point  consisted  of  affidavits  to  the  effect 
that  that  Juror  had  afterwards  stated  or 
admitted  tha  t  fact  to  bystanders.  A  Juror 
may  not  inipeaoh  the  verdict  by  verbal 
admissions  of  his  niisconduct.  State  v. 
itush,  (18X8.)  95  Mo.  199,  K  M,  W.  Rep.  221. 
The  testimony  In  tiie  atfidarit  on  this  sub- 
ject was  simply  hearsay,  and  of  course  in- 
competent. 

8.  Tbese  remarks  dispose  of  all  the  ob- 
jections assigned  in  this  court  to  the  con- 
clusion reached  on  the  circuit.  Rnt  plain- 
tiff insists  tiiat  the  appeal  is  so  devoid  of 
merit  as  to  call  fur  an  award  of  10  percent, 
damagres.  Rev.  Ht.  1889,  §  23U5.  We  do  not 
agree  to  that  proposition.  There  certain- 
ly are  enough  falrl.r  debatable  Issues  of 
law  In  the  case  to  justify  asking  a  review 
by  this  court,  as  the  above  dlscuvsion  of 
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the  puinta  ralaed,   we  tblok,  suflScieotly 
ebuwa.    The  Judgment  Is  affirmed. 

Shrrwood,  C.  J.,  and  Black  ami  Bbacb, 
JJ.,  concur. 


AdoisoN'Tinbi.bt  Tobacco  Co.  t.  Rom- 
BACBK  et  al. 

(Supreme  Court  of  Mlsaouri,  IXvtoion  No.  i. 
Jan.  as,  1893.) 

Ma.n'damub  —  Transfer  of  Appial  to  Suprbh* 
CooRT—JuRisiiicTioN-— Amount  in  Dispdtb. 

1.  A  m&ndBmua  will  not  be  fpc&ntei  to  com- 
pel a  court  of  appeals  to  transfer  a  cause  to  the 
supreme  court  because  of  the  "amount  in  dis- 
pute," where  plaintiff's  final  prayer  for  judg- 
ment is  for  $2,000,  and  no  showing  is  made  in 
the  trial  court  to  indicate  that  the  amount  really 
in  controversy  is  greater. 

2.  A  plaintiff  may,  before  trial,  lawfully  re- 
duce his  claim  for  damages  from  twenty  to  two 
thousand  dollars;  and,  on  doing  so,  the  latter 
sum  is  to  be  taken  as  ibe  "amount  in  dispute" 
stated  in  the  petition. 

(Syllabos  by  the  Judge.) 

OriKiunl  application  for  niandamas  In 
a  proceeding  by  the  .Addison  Tlnsley  To- 
bacco Company  aKslnst  Kombauer  and 
others  to  comoel  the  St.  Louis  court  of 
appeals  to  ce  rtlly  n  certain  cause  to  the 
supreme  court.    Application  denied. 

Fa^/f  A  Ball,  for  relator.  Mason  O. 
Satith  and  D.  P.  Dyer,  for  respondents. 

Babclat,  J.  An  orlKlnal  application 
has  been  made  tor  a  mnridamns  to  the  St. 
Louis  i-oart  of  appeals  to  require  the  lat- 
ter to  certify  a  certain  cause  to  the  su* 
■preme  court.  It  grows  out  of  the  follow- 
ing facta:  In  1891  the  Drummond  Tobai^o 
•Company,  as  plaintiff,  commenced  an  ac- 
tion agalnat  the  Addison  Tinsley  Tobacco 
'Company,  as  defendant,  (now  the  relator 
in  thia  proceeding,)  to  prevent  an  alleged 
InfrliiKeuient  by  the  latter  of  atrade-mark 
■owned  by  the  former.  In  the  petition, 
after  stating  the  facts  showing  auch  In- 
fringement, an  accounting  tor  profits  was 
prayed,  as  well  aa  a  judgment  for  dam- 
ages In  the  sum  of  f  2d,U00  with  an  Injunc- 
tion against  fnrther  violation  of  the  trade- 
mark. The  charges  Id  the  petition  were 
denied  by  an  auawer.  The  cause  came  on 
to  be  heard  In  due  coarse.  During  the 
trial,  the  plaintiff,  by  leave  of  court, 
amended  Its  petition  by  reducing  the  de- 
mand for  daniSKes  to  f^,0(lO.  The  trial 
court  found  for  defendant,  and  dlamlaaed 
the  bin.  May  21,  1892.  No  teatlmony  was 
offered  by  plaintiff  to  sustain  the  claim  for 
damages,  BO  that  no  money  judgment  for 
more  than  a  nominal  amount  could  prop- 
erly have  been  rendered.  The  plaintiff 
then  (after  the  usual  motions)  took  an  ap- 
peal, on  the  same  date  as  the  judgment, 
to  the  St.  Louis  court  of  appeals,  where 
tbecase  was  duly  beard  and  submitted,  tbe 
former  Judgment  was  reversed,  and  a  de- 
cree entered  by  that  court  enjoining  the 
Tlnaley  Tobacco  Company  from  using  the 
trade-mark  in  question,  but  giving  no 
judgment  for  damages.  Thereupon  tbe 
defetidant,  now  relator,  moved  for  a  re- 
hearing, and  also  for  a  transfer  of  the 
cause  to  the  supreme  court,  assigning  for 
tbe  lattar  motion  tbe   reason    that   the 


amount  in  dispute  exceeded  $2,.500.  This 
motion  was  supported  by  affidavits  tend- 
ing to  show  that  tbe  rnllng  wonld  affect 
property  rights  of  tbe  parties  to  an  ex- 
tent exceeding  tbe  amount  named.  The 
motion  to  transfer  was  orerroled  by  that 
court.  Tberenpon  the  application  was 
made  to  tbe  first  division  of  the  saprema 
court,  to  compel  tbe  appellate  Judges  to 
direct  tbe  transfer.  Tbe  defendants  bave 
appeared  by  counsel,  and  resist  tbe  appli- 
cation. Both  parties  have  submitted 
printed  briefs  and  arsuments,  and  it  seems 
to  me  appropriate  to  state  tbe  grounds 
upon  which  my  concarrence  is  given  to 
the  order  made  by  the  first  division  deny- 
ing ithe  maadnuioa,  and  thus  flnaliy  dis- 
poning of  tbe  case  here. 

1.  The  amendment  of  the  pleadings  In 
the  trial  court,  by  which  the  claim  for 
damages  was  reduced  to  $2,0UO  before  the 
submission  of  the  cause,  was  one  fully  an- 
thorltedby  law,  (He v.  St.  1K8»,  §  2104;) 
and  the  proceeding  must  now  be  dealt 
with,  upon  the  record  thus  made,  as  ex- 
pressing the  extent  of  the  plaintiff's  de- 
mand. 

2.  Where  the  court  to  which  an  appeal 
should  go  is  to  be  ascertained,  under  the 
constitution.  (Const.  1R75,  art.  6,  §  12,)  by 
tbe'amoant  in  dispute"  In  a  given  case, 
the  proceedings  therein  in  tbe  trial  conrt 
should  disclose  the  fnctb  on  which  tbe  ap- 
peal Is  to  proceed.  (Jn  the  state  of  the  rec- 
ord In  the  conrt  of  first  instance  depends 
the  question  aa  to  which  one  of  the  two 
courts  of  appeal — the  supreme  or  the  a|>- 
pellate  court — should  have  Jurisdiction. 
Hence  partira  must  see  to  it  In  tbe  trial 
court  that  the  full  showing  they  wish  to 
rely  npon  in  that  rcKard  In  the  future 
course  of  the  case  la  made.  The  first  divi- 
sion of  the  supreme  conrt  so  held  in  State 
V.  tilll.  (1891,)  1U7  Me.  44, 17  S.  W.  Rep.  758, 
and  that  ruling  is  decisive  o(  the  Rsae  at 
bar.  Here  the  first  attempt  at  a  showing 
that  tun  amount  Involved  exceeded  $2,600 
was  presented  by  affidavits  In  tbe  St. 
Louis  court  of  appeals,  after  a  Judgment 
had  been  entered  there.  That  showing, 
it  appears  to  me,  was  entirely  too  late 
to  attach  tbe  jurlKdIction  of  (he  supreme 
court  to  the  judgment  of  tbe  circuit  court 
for  the  pnrpoiiea  of  review  under  the  con- 
stitution.' It  is  not  claimed,  nor  does  the 
record  show,  that  the  judgment  of  tbe 
court  of  appeals  reaches  or  decides  any 
other  or  larger  laanea  than  thoae  Involved 
in  the  cauae  In  Ita  earlier  stages.  Withnut 
going  Into  other  reasons  that  might  be 
asslgued  tor  the  result  reached,  the  fore- 
going seems  to  roe  to  Indicate  sufflcient 
cause  why  the  application  for  mandamus 
should  be  denied. 


State  v.  Scott. 

(Supr«m«  Coiat  of  .Vissoirrt,  ZHvision  ^a.  S. 
Jan.  SI,  lti93.) 

Bill  or  Excbptionb— G-xtendins  Tims  ros  Filixs. 
Under  Rev.  St.  1880,  (which  by  aection 
4221  is  made  applicable  in  criminal  eases,)  ai- 
lowinR  exceptions  to  be  filed  within  such  time 
after  the  term  as  the  court  may  allow  by  an  or- 
der entered  of  record,  whirl]  fame  may  be  "ex- 
tended" by  the  court  or  judge  in  vacatioa  tat 
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Mod  catiM  ahown,  an  order  eztendinK  the  time 
for  filinK  a  bill  of  exceptiona  cannot  be  made  by 
the  court  or  judge  after  the  time  which  has  been 
allowed  therefor  has  expired. 

Appeal  from  circuit  coort,  Nuwton  eoon- 
ty;  JosePM  Cravrnb,  Judge. 

I.«wi8  8cott  was  convicted  of  an  assaalt 
with  intent  to  rape,  and  appeals.  Af- 
firmed. 

O.  L,  Cravens,  lor  appellant.  John  it. 
Wood,  Atty.  Qen.,  tor  the  State, 

Shbkwooij,  J.  The  defendant,  a  negro, 
appeals  from  a  couvlctiun  of  an  osaault 
with  Intent  to  ravlnb  a  white  woman.  Ills 
punishment  being  aasessed  at  impriaou- 
ment  in  the  penitentiary  for  the  te(m  of 
fi  ve  years.  Under  the  pro  vlalona  of  aectlon 
2168,  Itev.  St.  1889,  a  bill  of  "exceptiona 
may  be  written  and  filed  at  the  tluie,  or 
during  the  term  of  the  court,  at  which  it 
Is  talcen,  or  within  such  time  thereafter  as 
the  court  may,  by  an  order  entered  of  rec- 
ord, allow,  which  may  be  extended  by 
the  court  or  judee  In  vacation  for  good 
causeabown."  Tbiaaectioniafoand  in  the 
chapter  relating  to  civil  procedure;  but  it 
Is  provided  in  thechapter  relating  to  prac- 
tice and  proceedings  in  criminal  canes  that 
the  same  steps  are  to  be  talcen  in  regard 
to  bills  of  exceptions  in  criminal  caaes  as 
in  civil.  Rev.  St.  1889,  §  4221 ;  State  v.  Mc- 
Donald. 85  Mo.  539,  and  euses  cited;  State 
V.  GriSln.98Mo.672,12S.  (V.Rrp.3o8;  State 
▼.Meyers,  99  Mo.  107, 12  S.  W.  Hep.  516.  In 
this  case,  then,  on  the  22d  day  of  January, 
18y2,  the  trial  court  granted  the  defendant 
60  days  from  that  date  in  which  to  tile  his 
bill  of  exceptiona;  hut  the  bill  was  not 
filed  within  that  time.  This  being  the 
case,  it  was  clearly  out  of  the  power  of  the 
circuit  judge  on  the  7th  day  of  June,  in 
vacation,  to  make  an  order  extending  the 
time  for  filing  the  bill  of  exceptions  until 
the  lOth  of  that  month.  This  is  not  what 
the  statute  means.  The  word  "extend- 
ed," as  employed  In  this  statute,  means 
"prolonged;"  and  of  course  a  prolonxa- 
tlon  of  time  cannot  occur  after  the  time 
originally  limited  has  expired.  This  view 
of  the  matter  results  in  holding  that  there 
Is  no  bill  of  exceptlunn  preaerved,  and, 
since  there  la  no  error  in  the  record  proper, 
the  judgment  must  be  affirmed.  All  con- 
cur. 


Crenshaw  et  «/.  v.  Wllman. 

(Supreme  Court  of  Kutsourl,  IHvlsion  JVo.  2. 
Jan.  31,  1S<J3.) 

Liability  ton  Tokts  op  Sbbvants  or  Indbpend- 
BXT  Contractor  — Cokfouation  —  Ikjcribs  to 

FitEEnOLD— PAUTIK3. 

1.  An  objection  for  misjoinder  of  parties 
plaintiff,  where  the  defect  does  not  appear  on 
the  face  of  the  petition,  cannot  be  raiseil  by  a 
general  demurrer  to  the  cTidence,  but  must  be 
raised  by  answer. 

2.  A  woman  who  has  the  title  to  land  may 
me  in  her  own  name  and  right,  after  her  hue- 
band's  death,  for  damage  to  the  freehold  bj  rea- 
son of  defendant's  causing  her  building  to  fall 
by  excavating  on  the  adjoining  lot  during  her 
husband's  lifetime,  though  she  could  not  reooTer 
for  the  loss  of  rents  accruing  in  his  lifetime 
without  administering  on  his  estate,  and  suing 
tn  that  capacity  for  them. 

a  In  an  action  by  the  owner  «f  a  house  and 


lot  tot  damages  to  the  freehold  for  injuries  to 
the  building  thereon,  the  administratrix  of  the 
other  owner  is  properly  joined  as  a  party  plain- 
tiff. 

4.  Where  the  owner  of  a  lot,  the  title  to 
which  is  in  another,  has  let  a  contract  to  an  in- 
dependent contractor  to  erect  a  building  there- 
on, reserving  no  control  over  the  contractor's 
servants,  he  is  not  liable  for  the  acts  of  such 
servants  in  excavating  for  the  building  so  neg- 
ligently as  to  injure  the  building  on  the  adjoin- 
ing lot;  and  it  makes  no  difference  that  he  em- 
ployed an  agent  to  superintend  the  work,  and 
see  that  the  contract  was  complied  with. 

6.  Where  a  person  not  in  the  actual  posses- 
ion of  a  strip  of  land,  the  title  to  which  is  in 
another,  without  the  latter's  consent  enters 
thereon  by  his  agents,  and  excavates  so  as  to 
injure  the  adjoining  building  of  the  owner,  be  is 
liable  therefor;  aud  it  makes  no  difference  that 
the  person  who  actually  committed  the  injury 
is  an  independent  conti-actor  with  him,  where 
the  work  is  done  with  his  knowledge  and  con- 
aent,  and  for  his  nse  and  benefit. 

6.  A  transfer  of  land  by  a  de  facto  corpora- 
tion is  valid  as  against  all  parties  except  the 
state.  Finch  v.  Uihnaon,  (Mo.  Sup.)  16  8.  W. 
Bep.  863,  followed. 

Appeal  from  circuit  court,  Greene 
county. 

Action  by  Fannie  S.  Oenshaw,  as  ad- 
ministratrix, and  Martha  R.  Thomas 
against  liUd  wig  Oilman.  Defendant's  de- 
murrer to  the  evidence  was  sustained,  and 
pialntirra  anpeal.    Reversed. 

BeaJ.  V.  Mnssey  and  Ethelbert  Ward, 
for  appellants.  H.  E.  Hoivell  hoA  Goode 
A  Craven,  for  respondent. 

BuKORSs,  J.  There  are  two  coonts  in 
the  petition  tn  this  caae.  The  first  one  is 
the  common-law  action  on  tbecaMe;  the 
averments  being  that  the  agents,  serv- 
ants, and  employes  of  defendant  entered 
on  defendant's  lot  adiolniiig  plaintiffs' 
wall,  and  dug  thereon  and  removed  the 
dirt  and  stone  from  and  along  the  wall  of 
plaintllfa'  building  in  a  negligent, careless, 
and  unakiitful  manner,  so  that  it  weak- 
ened the  wail,  which  bulged  out,  cracked, 
aud  fell;  and  that  by  reason  thereof  they 
lost  the  rents  of  the  building;  and  claim 
damage  in  the  aum  of  $2,500.  The  second 
count  avers  that  plaintiOs  owned  a  strip 
of  ground  IS  inches  wide  on  the  eant  side 
of  their  building,  extending  the  entire 
length  thereof,  and  that  defendant  caused 
digging  to  be  done  thereon,  by  which  the 
wall  was  undermined,  weakened,  and 
flnally  fell, to  their  damage  in  the  sum  of 
$2,600.  This  count  does  not  charge  negli- 
gence or  unskilifulness  on  the  part  of  de- 
fendant, nor  does  it  aver  that  the  plain- 
tiffs were  in  the  poRseasion  uf  the  atrip  of 
ground  at  the  time  of  the  Injury.  This 
Ruit  waa  commenced  on  the  4th  day  of 
February.  18S4,  by  L.  A.  D.  Crenabaw.  de- 
ceased, aiid  Martha  E.  Thomas,  wife  of 
her  then  roplalntiff,  J.  B.  Thomas,  her 
huaband  joining  nith  her.  Whatever  title 
plaintiffs  have  In  the  property  was  vested 
in  L.  A.  D.  Crenshaw  and  Mrs.  Martha  £. 
Thomas.  Crenabaw  and  J.  B.  Thomas 
have  died  aince  the  suit  has  been  pending; 
and,  so  far  as  Crenshaw  was  concerned, 
the  suit  was  revived  in  the  name  of  his 
admiuistratrix,  Mre.  Fannie  S.  Crenshaw. 
PlaintlflH  and  defendant  were  coterminous 
proprietors,  claiming  title  to  their  respec- 
tive properties  from  the  same  source.    De- 
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fendant,  for  tbe  parpose  of  Uying  tbe 
foundation  and  digging;  a  cellar  ander  a 
building  whlcb  be  bad  undertaken  to  build 
on  the  lot  immediately  east  of  and  ad- 
joining tbe  lot  on  wblcb  plaintiRa'  hotel 
bulldiux  in  SpriuKfield  wad  situated,  let 
tbe  contract  tor  tbe  building  to  one  Suave- 
ly, whose  emplo.ves  and  servants,  in 
digging  and  excavating  the  rock  and 
dirt,  undermined  the  wall  of  plaintiffa' 
building,  and  committed  tbe  InJorieH  for 
which  tbie  suit  is  brought.  Snavely  let  a 
portion  '■(  the  work  tu  other  partlen. 
Thomas  and  F<)le3'  were  employed  by  de- 
fendant to  superintend  tbe  work,  and  to 
see  that  tbe  contract  of  Snavely  was  com- 
plied wltb.  Tbe  answer  is  a  general  de- 
nial, and  also  seta  up  title  In  defendant  In 
the  18-ineb  strip  of  ground,  and  chargen 
plalntlffH  with  notice  that  tbe  work  was 
tielng  done  and  contributory  negligence. 
Replication  was  filed  to  the  new  matter 
set  op  in  tbe  answer.  The  evidence  was 
conSicting  as  regards  the  allegations  in 
both  counts  in  the  petition,  and  the  mate- 
rial allegations  in  the  answer.  Tbe  trial 
court,  after  all  the  evidence  bad  been  In- 
troduced, soHtalned  a  demnrter  to  the  evi- 
dence, and  directed  a  verdict  for  defend- 
ant. PlalntlffH  then  filed  their  motion  for 
a  new  trial,  which  being  overruled  by  tbe 
court,  they  saved  tbeir  exceptions,  and  ap- 
pealed tbe  case  to  the  St.  Louis  court  of 
aiipeals,  from  which  laat-named  court  It 
WBH  certified  to  this. 

The  flrHt  point  tiiat  detendnnt's  counsel 
make  in  their  brief  is  that  there  is  a  mis- 
joinder of  parties  plaintiff,  in  that  Mrs. 
Crenflhaw,  as  the  administratrix  of  her 
husband's  estate,  and  Mrs.  Tbomaa,  have 
no  community  of  interest  in  tbe  rents 
wblcb  might  have  accrued  before  tbe 
death  of  J.  B.  Thomas,  her  husband,  and 
were  therefore  Improperly  Joined  as  plaln- 
tifla,  because  he  (Thomas)  was  entitled  to 
the  rents  that  accrued  during  bis  lifetime. 
There  was  no  demurrer  filed  to  the  peti- 
tion, nor  was  the  question  of  misjoinder 
ralHed  by  answer.  If  in  fact  there  is  a  mis- 
joinder of  parties  plaintiff  it  should  have 
been  raised  by  answer,  as  it  does  not  ap- 
pear from  the  face  of  the  petition.  Rev. 
St.  1889.  §§  2043,  2047.  It  could  not  bo 
raised  by  a  general  demurrer  to  tbe  evi- 
dence. Pettlnglll  V.  Jones,  21  Mo.  App. 
210.  But  we  do  not  think  tbe  objection 
well  taken  In  any  event,  because  while  it  Is 
true  that  Mrs.  Tbomaa  could  not  recover 
for  the  loss  of  rents  that  accrued  during 
the  lifetime  of  her  husband  without  ad- 
ministering on  bis  estate  and  suing  in 
that  capacity  for  them,  yet,  as  the  title  to 
the  property  was  in  her,  she  could  certain- 
ly prosecute  the  suit  in  her  own  name  and 
right  after  his  death  for  damages  done  to 
It,  even  though  done  In  the  lifetime  of  her 
buriband,  that  is,  damages  to  the  free- 
bold,  as  In  this  case;  and  Mrs.  Crenshaw, 
as  administratrix  of  ber  husband,  was  a 
proper  party  to  be  Joined  with  her  for  that 
purpose. 

The  principal  question  Involved  In  the 
flrHt  count  of  the  petition  In  this  case  is, 
was  the  relation  which  Snavely  sustained 
to  the  defendant  that  of  independent  con- 
tractor or  servant?  The  witness  W.  F. 
Foley  testified  "  that  Tbomai  and  Foley 


were  to  raperintend  tbe  erection :  that  he 
was  there  from  time  to  time,  acting  as  the 
agent  for  the  defendant;  that  tbey  bad  to 
see  that  the  building  was  constructed 
according  to  tbe  plans  and  speciflcatioas; 
and  that  he  was  employed  to  saperintend 
tbe  work  by  Dllman."  Snavely  bad  tbe 
entire  contract  to  erect  tbe  building  ac- 
cording M  plaub  and  speciflcations  fur- 
nished him  by  defendant.  If  Snavely  was 
an  independent  contractor,  then  tbe  de- 
fendant is  not  liable;  but  if  the  agent  of 
defendant,  and  the  work  was  done  in  an 
unskillful  or  negligent  manner,  then  the 
defendant  is  liable.  Mr.  Tbompson.  in 
his  work  on  Negligence,  (volume 2,  p.  N9A.  { 
22,)  Jays  down  the  rule  as  follows:  "Tbe 
general  rule  is  that  one  who  bus  contract- 
ed with  a  competent  and  fit  person  exer- 
cising an  independent  employment  to  do 
a  piece  of  work,  not  In  itself  unlawful  or 
attended  with  danger  to  others,  accord- 
ing to  the  contractor's  own  methods,  and 
without  his  being  subject  to  control,  ex- 
cept as  to  tbe  results  of  his  work,  will  not 
be  answerable  for  tbe  wrongs  of  Kucb  con- 
tractor, his  subcontractors  or  servants, 
cnmmitted  In  tbe  prosecution  of  socb 
work.  An  independent  contractor  in  one 
who  renders  service  In  the  course  of  an  oc- 
cupation, representing  tlie  will  of  hie  em- 
ployer only  as  to  the  result  of  bis  work, 
and  not  as  to  tbe  manner  In  which  It  is  ac- 
complished. Tbecontraetormust  answer 
for  his  own  wrongs  committed  In  the 
course  of  tbe  work  by  bisservants."  This 
seems  to  be  the  uniform  mle  In  thla  state, 
as  appears  from  the  following  decision  of 
this  court:  Hllsdorf  v.  St.  Louis.  46  Mo. 
98,  99;  Morgan  v.  Bowman,  22  Mo.  SSS; 
Clark  V.  Railroad  Co.,  36  Mo.  211;  Barry 
v.  City  of  St.  t.oul8,  17  Mo.  121;  Fink  v. 
Furnace  Co.,  82  Mo.  278.  It  is  often  very 
difficult  to  determine  when  a  person  Is  an 
agent  or  employe,  and  when  a  principal. 
The  evidence  In  this  case  shows  beyond 
question  that  Snavely  was  an  independent 
contractor  for  the  entire  Job,  the  defend- 
ant having  nothing  whatever  to  do  with 
the  management  of  tbe  work,  employment 
or  payment  of  tbe  bands,  or  any  power  to 
dlschargre  them;  and  It  makes  no  differ- 
ence that  the  defendant  bad  an  ag:ent  em- 
ployed to  superintend  tbe  work,  and  to 
see  that  the  contract  was  compiled  with. 
In  the  case  of  Clark  v,  Railroad  Co.. 86  Mo. 
217,  218,  tbe  judge  delivering  the  opinion 
of  the  court  says :  "  Tbe  liability  depends 
on  this  relation,  and  the  principle  of  re- 
Apon(/eat«nperforapplies  to  the  contractor 
who  employs  tbe  men,  and  wbnse  serv- 
ants they  are,  but  not  to  the  corporation 
wltb  which  the  contract  was  made.  In 
this  case  it  is  clear  that  the  laborers  by 
whom  It  was  proved  that  the  trespass 
and  injuries  were  committed  were  tbe  em- 
ployes and  servants  of  Patrick  Cochran, 
the  subcontractor;  and  it  makes  no  differ- 
ence that  there  was  an  engineer  of  tbe 
company  on  that  division  of  the  road, 
whose  duty  It  was  merely  to  superintend 
tbe  general  progntss  of  the  work  of  con- 
struction, and  to  see  that  it  was  done  ac- 
cording to  the  contract  made  by  tbe  cor- 
poration with  the  principal  contractor. 
He  bad  no  immediate  control  over  the 
men  employed  by  tbe  snbcontractor;  tbe 
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<rorpora  thin  Itself  had  none.  Blomb  v.Oty 
lit  Kanaan.  84  Mo.  112;  2  Thomp.  Seg.  S  41, 
p.  913.  City  or  Erie  v.  Caulklna,  85  Pa.  St. 
247;  Callaliao  v  Railroad  Co.,  23  Iowa, 
662:HnRl)e8  v.RHllwByCo..39  OhlaSt.461 ; 
Hchool  Dint.  T.  Faess,  9S  Pa.  St.  6U0:  Kel- 
ly V.  Mayor,  etc.,  11  N.  Y.  432;  RoblDSon 
V.  VVebl),  11  BuBb,  464.  There  la  do  alie- 
nation In  the  petition  that  the  plaoa  and 
M|>ecitl(:ation8  lor  the  work  aafurniBhed  by 
ilefendant  ivere  not  saflli'lpnt  to  sec  are  a 
sate  construction  thereof,  or  that  the 
work  was  In  Its  nature  dansrerouB  to  the 
property  of  others.  In  cases  of  this  nhar- 
«cter  It  seems  that  the  principalis  liable 
for  any  Injury  that  Is  occasioned  by  rea- 
son thereof,  notwithstanding  the  relation 
o(  respondent  and  superior  may  not  exist, 
and  the  party  doing  the  work  is  an  inde- 
pendent contractor.  2  Thomp.  Hefs.  J  24; 
Lancaster  r.  Connecticut  Mut.  Life  Ins. 
Co..  92  Mo.  4G0,  5  8.  V.  Kep.  28;  Dillon  v. 
Hunt,  11  Mo.  App.246,105  Mo.  154,  16  S.  W. 
Rep.s'ilB.  In  thecaseof  Charles?  v.  Rankin, 
22  Mo.  r)66,  the  question  u[  principal  and 
aKeut  was  not  luvolTed,  and  was  not 
passed  on  by  the  court.  That  case  Is 
therefore  not  considered  as  an  authtrrlty 
In  this.  We  think  that  so  both  principle 
und  authority  the  trial  court  did  not  err 
in  snstatninx  the  demarrer  to  the  evidence 
under  the  flrdt  count. 

The  second  count  is  in  trespass,  and  if 
the  plaintiffs  were  the  owners  of  and  bad 
title  to  the  18-lncb  strip  of  ground,  de- 
scribed In  tlie  petition  as  a  strip  of  f^round 
18  inches  wide  adjoinlnK  thebrlck  building; 
or  plalntirfs,  and  defendant  was  not  in  the 
actual  possession  thereof,  and  did  by  bis 
servants,  agents,  and  employes,  and 
against  the  consent  of  plalntirTu,  enter  up- 
on and  dig  a  hole,  and  excavate  and  re- 
move from  said  strip  of  ground  dirt  and 
stone,  by  which  plain tiris  were  Injured, 
then  defendant  is  liable  therefor;  and  it 
makes  no  difference  whether  the  person 
committing  the  Injury  or  bavlng  it  done  Is 
an  Independent  contractor  or  not,  provld- 
«d  the  Injury  was  committed  by  defend- 
ant's direction,  or  by  and  with  his  knowl- 
edge and  consent  and  for  his  use  and  bene- 
fit. Theprooi  In  regard  to  the  allegations 
In  this  count  was  very  conflicting,  and  In 
-uor  opinion  the  Issues  involved  Init  should 
have  been  submitted  to  the  jury  under 
proper  Instructions.  If  plaintiffs  had  the 
legal  title,  then  they  were  In  constructive 
possession, and  wereentltledto  recover  for 
the  Injury,  unlesH  the  strip  was  at  the  time 
ol  the  commlRsion  thereol  In  the  actnal 
possession  of  the  defendant.  Renshaw  v. 
Lloyd, 50  Mo.  868;  Ware  v.  Johnson, 5:') Mo. 
fiOO;  Brown  V.  Hart s?ll, 87  Mo.  5i(4;  Carker 
V.  Sbackellord,  61  Mo  68.  So  faras  the  ti- 
tle is  concerned  under  which  plalntlHsclalm 
the  18-ioeh  strip  o'  grouml  upon  which 
the  injury  is  alleged  to  have  been  com- 
mitted, this  court  at  the  June  term,  1891 ,  in 
passing  upon  the  same  title  and  the  same 
objections  thereto  that  are  now  raised  by 
-defendant  In  this  case,  said:  "Section  1, 
art.  7,  c.  87,  Wag. St.  Mo.,  authorized  the 
Incorporation  of  an  hotel  company  ;  nnd 
the  company  in  qnestlon  having  tteen 
formed  <7p /acfo,  and  having  assumed  to 
act  and  having  acted  as  a  corporation  de 
facto.  Its  corporate  existence  cannot  be 


called  in  question  or  tested  in  a  collateral 
proceeding  like  this.  2  Mor.  Priv.  Corp.  S} 
776-778;  Smelting  Co.  v.  Richardf.  !>5  Mo. 
1U6,  S  S.  W.  Rep.  246.  And  it  is  well  settled 
that  a  transler  of  property  to  or  by  a  cor- 
poration de  factn  will  be  held  binding  and 
valid  as  against  all  parties  except  the 
state."  Finch  v.nilmann,(Mo.Sup.)16  S. 
W.  Rep.  863.  This  would  seem  to  be  de- 
cisive as  to  all  objections  to  the  deed  to 
and  from  the  Springfield  Hotel  Company 
that  are  made  by  delendant.  anri  that  the 
objections  thereto  are  not  well  taken. 
For  the  error  of  the  trial  court  in  sustain- 
ing the  demurrer  to  the  evidence  under 
the  second  count  in  the  petition  the  cause 
is  rtversad,  and  remanded  to  be  proceeded 
with  in  conrormity  with  this  opinion. 

Oantt,  p.  J.,  concur*.    Shkbwood,  J., 
not  (fitting. 


O'Mallet  v.  Missouri  Pao.  Ry.  Co. 

{Supreme  Court  of  MlasourL  Division  No.  3. 
Deo.  81,  1892.) 

DBATB  to  RjlILBOAD  Kmplotb— Defbctivs  A^ 
PLIANCE9— QUKSTION  FOR  JCRT. 

In  an  action  afnilost  a  railroad  company 
for  the  death  of  plaintiff's  dpeedent.  employed  In 
defendant's  tannel,  the  petition  alle^d  that  the 
tunnel,  because  the  fan  that  ventilated  it  was 
out  of  repair,  was  In  "a  dangerous  condition," 
being  filled  with  "steam,  smoke,  and  noxious 
^ases,"  and  that  defendant,  though  well  know- 
ing this  fact,  neKliRently  ordered  decedent  to  go 
Into  the  tunnel,  whereby  he  was  "choked, 
strangled,  and  killed."  The  evidence  showed 
that  about  the  time  decedent  went  into  the 
tunnel  there  were  but  few  trains  passing 
tliTongfa;  tliat  shortly  after,  his  fellow  servant 
went  into  the  tunnel,  and  expcrienoed  no  diffi- 
culty In  breathing;  that  the  tunnel  had  been 
used  for  a  long  period  of  time  without  a  fan, 
and  no  one  was  ever  suffocntud  while  working 
In  it;  and  that  decedent,  wiien  found,  lay  near 
the  track,  and  had  been  strurk  by  an  engine. 
There  was  no  evidence  showing  the  ezistence  of 
noxious  gases  in  the  tunnel,  or  that  the  smoke 
and  steam  were  sufficiently  dense  to  endanger 
decedent's  life.  BM  facta  insufficient  to  wai^ 
rant  a  submission  to  the  jury,  no  negligence  tak- 
ing shown  on  the  part  of  defendant. 

Appeal  from  St.  Louis  circuit  court; 
Jamks  E.  Withrow,  Judge. 

Action  by  Ann  O'Malley  against  tbe  Mis- 
souri Pacific  Railway  Company  for  the 
death  of  plaintiff's  husband,  an  employe  of 
defendant  company.  From  a  judgment 
for  plaintiff, dcfenilnnt  uppe'ils.    Reversed. 

M.  F.  Watts  and  Tyson  S.  Dines,  for  ap- 
pellant. ./.  R.  Myers  and  J.  M.  Holmes, 
for  respondent. 

Macfarlanb,  J.  Tbe  action  is  by  plain- 
tiff to  recover  the  statutory  damages  for 
tbe  death  of  her  husband,  John  O'Malley, 
by  reason  or  the  alleged  negligence  of  de- 
fendant. The  petition  charged  that  de- 
fendant owned  a  railroad  tunnel  from  the 
Onion  Depot  in  the  city  or  St.  Louis,  un- 
der the  city,  to  the  bridge  which  crosses  the 
Mississippi  river,  and  was  engaged  on  the 
16th  of  May,  1KS7,  in  running  locomotives 
and  cars  tliroagh  the  same;  that,  for  the 
purpose  of  ventilating  the  same,  and  keep- 
ing it  free  from  theaccumulutlons  of  steam, 
smoke,  and  noxious  and  poisonous  gases. 
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defendaat  oi>erated  a  fan,  placed  in  an  air 
shaft  learlln;;  Into  said  tunnel;  that,  with- 
out t||6ald  of  the  ventjlation  produced  by 
Bald  fan.  uaid  tunnel  was  liable  to  bei-ome 
filled  with  steam,  smoke,  noxious  and  pol- 
BODouB  gases  to  an  extent  which  made  it 
dan^^eruuB  to  enter  therein ;  that  on  said 
day  thesaid  fan  wasnot  operated,  and  the 
tunnel,  by  reason  thereof,  had  bec-omefllled 
to  an  unusual  degree  with  steam,  smoke, 
and  noxious  gases,  which  was  well  known 
to  defendant, and  unknown  to  her  husband, 
John  O'Malley :  that  while  the  tunnel  was 
in  this  dangerous  condition  defendant  neg- 
Ueently  ordered  her  said  husband  to  go 
into  the  tunnel,  and,  by  reason  of  obeying 
said  order,  he  was  choked,  strangled,  and 
killed  by  smoke,  steam,  vapor,  and  poi- 
Honous  gaRcs.  The  answer  was  a  general 
denial.  The  evidence  established  the  fol- 
lowing undisputed  /acts:  The  tunnel, 
with  two  railroad  tracks,  extends  frcjm 
the  Union  Depot  in  St.  Louis  to  the  Mis- 
sissippi river,  a  distance  of  4,800  feet,  run- 
ning first  north  from  the  depot,  and  curv- 
ing to  the  east  at  tbecornerof  Seventh  and 
St.  Charles  streets.  At  the  curve,  for  the 
purpose  of  ventilation,  a  large  air  shaft 
opens  into  the  tunnel.  Thisshaftis  125  feet 
high,  20  feet  in  diameter  at  the  base,  and  9 
fe(>t  at  the  top.  In  this  shaft  is  construct- 
ed a  fan  about  15  Feet  In  diameter  which  Is 
revolved  by  steam  power.  The  Inst  open- 
ing of  the  tunnel  Is  about  Main  street. 
The  same  power  which  revolves  the  fan 
also  generates  electric  lights  In  the  tunnel. 
On  the  leth  of  May,  18S7,  some  of  the  ma- 
chinery connected  with  the  engine  was  un- 
der repair,  and  neither  the  fan  nor  electric 
lights  were  in  use.  John  Wynn  was  a 
roadmaster  of  defendant,  who  had  super- 
intendence of  the  tracks  in  defendant's 
yards  and  the  tunnel.  Under  him,  a  sec- 
tion foreman,  named  Dean,  had  charge  of 
what  was  known  as  the  "tunnel  gang"  of 
laborers,  who  kept  the  tracks  In  the  tun- 
nel and  near  the  entrances  in  order.  John 
O'Mulley,  the  husband  of  plaintiff,  be- 
longed to  tills  "tunnel  gang"  under  said 
foreman  Deau;  was  about  C5  years  of  age, 
of  slight  build,  fair  complexion,  and  bad 
been  employed  in  the  8umo  duties  five  or 
six  years.  While  he  lielonged  to  the  "  tun- 
nel gang,"  theevidenee  showed  that  his 
principal  duties  conHlsted  in  ket-plng  the 
tracks  in  the  yards  near  the  entrance  to 
the  tunnel  clear,  though  be  was  occasion- 
ally sent  into  it.  On  the  afternoon  of  May 
16, 18S7,  Mr.  Crews,  an  attorney,  and  Mc- 
Cune.a  deputy  marshal,  called  upon  Road- 
master  Wynn,  and  asked  for  foreman 
Dean,  upon  whom  they  wished  to  serve 
some  legal  papers.  Wynn  directed  a  man 
named  Finnegan  to  go  down  to  the  yard 
near  the  mouth  of  the  tunnel,  and  point 
out  Dean  to  them,  and  directed  him  if  he 
did  not  see  Dean  working  In  the  yard,  to 
see  O'Malley,  who  would  probably  know 
where  Deau  was  working,  and  tell  him  to 
go  a  few  feet  into  the  tunnel,  and  call 
Deao  out.  Finnegan  went  down  with  the 
two  men.  and  told  O'Malley  that  Mr. 
Wynn  wished  him  to  find  out  where  Dean 
was  working,  and  get  him  out.  These 
men  wished  to  see  him  on  business.  O'Mal- 
ley Informpd  them  that  Deau  was  work- 
ing under  Main  street,  and  advised   them 


tbat  If  they  would  go  to  that  entrance 
tliey  would  find  him  thereat  work.  Noth- 
ing more  was  Hhown  to  have  been  said. 
Finnei^an  left,  and  O'Malley  lit  his  lump, 
and  went  into  the  tunnel.  This  was  be- 
tween 4  and  5  o'clock  in  the  afternoon. 
About  8:!)0  o'cioclc  O'Malley  was  found 
about  the  middle  of  the  tunnel  dead.  H» 
was  found  lying  a  few  re^t  from  the  track, 
and  had  a  small  bruise  under  thee.ve.  a 
bruise  on  the  hip,  and  one  leg  crashed  be- 
tween the  knee  and  ankle.  After  he  was 
taken  out  that  night,  and  also  tbe  next 
morning,  his  face  was  of  a  dark  color,  and 
his  lips  bore  a  purple  hue.  Expert  wit- 
nesses testified  tbat  the  color  of  the  face 
and  lips  in<livated  death  from  strangula- 
tion  or  asphyxiation.  The  same  witness- 
es also  gave  their  opinion  as  experts  that 
death  did  not  result  from  the  Injnrles 
found  upon  him,  though  be  may  have  died 
from  the  shock  which  followed  theinJnrieH. 
Tbe  evidence  on  certain  vital  questions 
will  be  considered  more  in  detail  In  tbe 
opinion.  At  the  close  of  the  evidence  in- 
troduced by  plaintiff,  defendant  asked  an 
instruction  to  the  effect  tbat,  npon  tbe 
pleadings  and  evidence,  plaintiff  could  not 
recover.  This  the  coart  refused.  Defend- 
ant offered  no  evidence.  Tbe  Issues  were 
submitted  to  tbe  jury  upon  a  series  of  in- 
Rtruetions,  to  which  no  objection  la  made, 
except  it  is  insisted  that  there  was  no  evi- 
dence upon  material  questions  of  fact,  up- 
on which  t bey  could  properly  have  been 
predicated.  There  are  a  few  underlying 
legal  principles  which  will  aid  ns  In  deter- 
mining whether  there  was  evidence  offered 
In  the  case  from  which  an  Inference  of  neg- 
ligence could  have  been  fairly  drawn, 
which,  though  well  settled,  may  be  prop- 
erly restated.  . 

1.  In  actions  for  damages  on  account  of 
Injuries  caused  l>y  negligence  the  burden  of 
proving  tbe  negligence  always  rests  upon 
the  party  asserting  It,  and,  unless  it  Is 
shown  by  evidence  legally  suttlclent,  the 
action  roust  fall.  Do  well  v.  Guthrie.  W 
Mo.  653, 12  8.  W.  Rep.  000;  Murray  v.  Kail- 
road  Co.,  101  Mo.  236, 1»  S.  W.  ttep.  817. 

2.  It  is  the  province  of  tbe  court  to  de- 
termine all  questions  of  lawln  thecase. 
Whether  there  Is  any  evidence  tending  to 
establish  the  negligence  charged  Is  a  ques- 
tion of  law,  to  be  determined,  in  all  cases, 
by  the  court.  2  Tbomp.  Trials,  §  2^2; 
Boland  v.  Railway  Co.,  36  Mo.  484. 

3.  It  is  the  province  of  the  Jury  to  deter- 
mine all  qupstlonsof  fact.  After  the  court 
has  decided  that  there  is  evidence  tending 
to  prove  negligence  as  charged,  then  It 
becomes  tlie  duty  of  tbe  Jury  to  determine 
the  sufficiency  of  the  evidence  to  establish 
such  negligence.  .Kelly  v.  Railway  Co.,  70 
Mo.  604 :  Kichey  v.  Bu  rnes,  83  Mo.  362.  The 
court  decided,  by  submitting  the  issues  to 
the  Jury,  that  the  evidence  offered  by  plain- 
tiff tended  to  prove  that  it  was  danger- 
ous for  deceased  to  enter  the  tnnnel  at 
the  time  he  was  directed  by  defendant 
to  do  so;  that  defendant  knew,  or  by 
proper  caution  should  have  known,  of 
tbe  danger;  and  tbat  O'Malley  died 
from  suffocation  by  smoke,  steam,  or 
gas  by  reason  of  obeying  such  direction. 
The  only  question  we  need  consider  i« 
whether  the    court  correctly  so  decided. 
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tinleBS  there  waa  evidence  sabmitted  from 
which  an  Inference  of  all  of  thpse  facts  was 
fairly  deducible,  the  court  committed  er- 
ror in  submitting  the  isHuee  to  the  jury. 
The  testimony  was  all  offered  by  the  plaiu- 
tilf,  and  there  wa«  no  substantial  conflict 
upon  any  of  the  material  facts.  The  evi- 
dence establishes  beyond  question  that 
the  tan  was  not  operated  on  the  day  or 
night  of  the  death  of  CMalley,  and  in  con- 
sequence the  tunnel  was  more  than  usual- 
ly full  of  8m'>Ue.  The  "tunnel  sang"  of 
trackmen,  to  which  deceased  belonged, 
■were  ordered  not  to  work  in  the  tunnel 
that  day,  for  the  reason,  as  given  by  wit- 
nessea.  that  the  machinery  was  under  re- 
pair, and  light  could  not  be  furnished 
them.  Morrissey,  the  man  whose  daty  it 
was  to  exaniiue  the  track,  did  not  go 
through  and  make  hia  examination  at  7 
o'clock  in  the  evening,  which  was  the  us- 
ual hour,  for  the  reason,  as  he  testified, 
that  the  density  of  the  smoke  at  that  hour 
prevented  him  from  seeing  and  properly 
examining  the  track.  He  went  throngta 
at  8  o'clock,  and  still  found  an  unnsual 
amount  of  smoke,  but  he  experienced  no 
dtlHculty  iu  breathing.  All  witnesses  hav- 
ing knowledge  of  the  tunnel  testified — In- 
deed, It  was  conceded  by  defendant— that 
when  the  fan  was  not  in  operation  the 
smoke  did  not  escape  near  so  rapidly  as 
when  It  was  in  use.  Trains  tlirougb  the 
tnnnel  were  more  frequent  from  6  to  9 
o'clock  in  the  morning,  and  from  7  to  9 
o'clock  in  the  evening.  From  5  to  7  in  the 
afternoon  but  few  trains  passed  through. 
liow  many  passed  through  from  4  to 
5  in  the  afternoon  of  the  accident,  or 
generally,  was  not  shown.  On  the  other 
hand,  no  witness  testified  directly  to  the 
existence  of  noxlons  or  poisonous  gases 
under  any  conditions  or  circumstances,  or 
to  the  effect  burring  coal  had  in  the  gen- 
eration of  g^ases,  or  that  the  smoke  which 
filled  the  tonnel  was  ever  antficiently  dense 
to  become  dangerous  to  human  life.  It 
was  shown  by  the  nndispoted  evidence 
that  the  tunnel  waa  opened  in  1874,  and 
until  1882  no  fan  waa  in  nse;  that  em- 
ployes bad  run  through  on  engines  and 
trains,  and  gangs  of  laborers  had  worked 
in  the  tannel  since  it  was  opened,  and  no 
one  had  died,  or  been  Injured,  from  the  ac- 
cumulation of  amoke,  steam,  or  ga<i.  It 
was  also  abown  that  tnnnelsof  the  length 
of  this  one  In  this  country  were  never  pro- 
vided with  ventilating  fans;  air  shafts  be- 
ing regarded  as  suttlclent  to  remove  all 
amoke  and  vapors.  Tlie  only  evidence 
tending  to  prove  that  the  death  of  O'M  alley 
was  caused  by  asphyxiation  was  thefact 
that,  six  hours  after  his  probable  death, 
the  lace  was  of  a  dark  color,  and  the  lips 
of  a  purple  tinge,  which  condition,  two  doc- 
tors testifled,  Indicated  death  from  atran- 
gnlationorsuffocation.  Ontheotberhand, 
the  braises  on  the  face  and  lilp,  and  the 
CTDMbedteg.  nndhis  posltiou  with  reference 
tothe  track  showed  that  deceased  had  been 
struck  and  tiirown  by  au  engine,  and 
death  may  have  resulted  from  the  shock 
resulting  therefrom.  Deceased  hadfortive 
or  six  years  been  at  work  In  the  gang  of 
men  who  kept  the  track  iu  the  tunnel  and 
adjacentyardslnrepair. and,  while  his  reg- 
niar  work  waa  on  tbe  track  ontside,  he 


waa  aentin  there  occasionally.  He  bad 
Iris  lamp  ready  for  such  an  emergency.  In- 
stead of  going  to  the  Main  street  entrance, 
where  he  said  Dean  was  working,  by  way 
of  the  streets,  overground,  he  elected  to  go- 
by the  way  of  the  tunnel.  These  facts  are 
stated,  not  for  tbe  purpose  of  sliowlnjsr 
contributory  negligence,  which  was  not 
pleaded,  but  fur  the  purpose  of  abowing- 
the  familiarity  of  deireased  with  the  pas- 
aage  through  the  tnnnel. 

We  think  tbe  foregoing  a  fair  statement 
of  every  material  fact  the  evidence  tend* 
to  prove.  From  these  facts,  can  we  fairly 
draw  tbe  Inferences  that  tbe  tunnel  was  la 
a  dangerous  condition,  that  defendant 
knew  its  condition,  and  by  reason  of  its 
condition  O'Malley  lost  his  life?  It  is  very 
clear  that, in  order  to  draw  a  general  con- 
clusion in  theafBrmativeon  these  proposi- 
tions, the  existence  of  oue  fact  is  a-baolute- 
ly  essential,  viz.  that  smoke  from  tb& 
burning  coal  of  engines,  together  with  ac- 
compauyiug  gases.  In  such  quantities  a» 
are  shown  to  have  existed  in  the  tunnel 
between  4  and  5  o'clock  on  the  day  li» 
question,  when  the  fan  was  not  In  opera- 
tion, was  dangerous  to  human  life.  This 
was  a  fact  requiring  proof,  and  which  the 
court  had  no  right  to  assume.  The  near- 
est approach  to  proof  of  this  essential  fact 
consisted  In  tbe  testimony  of  Morrissey, 
who  had  been  engaged  for  seven  years  a» 
track  inspector,  and  Wynn,  the  road  mas- 
ter. The  former  testified  that  at  7  o'clock 
tbe  smoke  waa  so  dense  that  he  could  not 
see  Bufflciently  to  make  an  Inspection. 
That  when  he  went  in  at  8  o'clock  the* 
amoke  was  "pretty  bad;"  "worse  that 
night  than  it  used  to  be,  because  the  fan 
was  not  In  working  order  that  night." 
The  witness  further  testified  :  "I  breathed 
just  as  good  that  night  as  I  did  any  other 
night."  Wynn,  who  for  11  years  had 
charge  of  the  tunnel  ca  road  master,  testi- 
fied that  be  was  familiar  with  the  con- 
struction of  the  tunnel;  that  there  wa» 
more  or  less  smoke  always  when  trains 
were  passing  to  and  fro, — the  more  trains 
that  pass,  the  thicker  the  smoke.  A  great 
many  trains  puss  through.  "Question. 
Do  you  remember  the  fact  that  it  was  op 
was  not  a  dangerous  thing  for  n  man  to 
enter  the  tunnel  on  that  day?  Answer.  I 
would  not  consider  it  dangerous  myself 
to  go  in.  Q.  I  will  ask  you  to  refresh  your 
memory  l>y  reading  this  statement,  made 
at  the  time.  A.  I  might  have  said  this. 
Q.  Might  have  said  what?  A.  That  It 
was  a  dangerous  thing.  What  I  mean 
would  be  that  if  an.r  oF  those  gentlemen- 
should  go  down  there  and  go  In  ;  but  men 
that  are  in  the  employ  around  there,  and 
accustomed  to  going  In,  we  don't  consider 
it  dangerous  at  all. "  There  Is  nothing  In 
this  evidence  from  which  we  can  fairly  in- 
fer that  the  smoke  In  the  tunnel,  between 
4  and  5  o'clock  on  the  afternoon  in  ques- 
tion, was  dangerous  to  human  life.  The- 
reference,  by  tbe  road  master,  to  danger 
"to  those  gentlemen"  evidentl.v  referred  to 
dangers  that  strangers  would  encounter 
in  the  tunnel  from  running  trains.  We- 
think  there  was  a  total  failure  of  evidence 
on  this  vital  question.  Though  we  should 
admit  that  O'Malley  was  suffocated  by 
smoke  and  gaa,  there  is  no  evidence  whlcb 
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tends  to  prove  tbat  any  officer  of  defend- 
nnt  could  have  anticipated  a  coudltlun  of 
the  tunnel  which  wan  dangerous  to  human 
lift*.  After  13  years  of  use  without  the  de- 
velopment of  danger  of  Injury  or  death 
from  Hmoke  and  gas,  unless  it  had  heen 
Bbown  that  defendant's  road  master  knew, 
-or  bad  means  of  knowledge,  that  unusual 
ronsvquences  would  result  to  deceased 
from  Koing  into  the  tunnel  on  this  occa- 
sion in  obedience  to  the  order,  there  was 
DO  negrllKencn  In  Kivlng  such  order,  though 
In  fact  the  tunnel  at  the  time  was  filled 
with  Doziousand  poisonous  gases. 
Judgment  reversed.    All  concur. 


Little  River  County  v.  Joyker. 
(Supreme  Court  of  ArhanaoB.    Jan.  XL,  18B8.) 
Objectioss  to  Jurisdiction — Waiver. 
Where,  on  an  appeal  to  the  circuit  court 
from  a  judgment  of  the  county  court,  the  objec- 
tion that  the  circuit  court  had  no  jurisdiction  of 
the  cauKC,  because  such  judgment  was  not  en- 
tered of  record,  is  not  made  in  the  circuit  court, 
It  will  be  deemed  to  have  been  waived,  and  will 
not  be  entertained  on  an  appeal  from  the  judg- 
ment of  the  circuit  oonrt.     Battle  and  Heming- 
way, JJ.,  dissenting. 

Appeal  from  circuit  court.  Little  River 
county :  William  P.  Frazkl,  Judge. 

L.  .1.  Joyner  presented  to  the  county 
court  of  Little  River  county  a  warrant  of 
defendant  county,  and,  the  warrant  beInK 
disallowed  and  canceled,  appealed  to  the 
-circuit  court.  From  a  judgment  of  the 
circuit  court  entitling  plaintiff  to  recover 
on  the  warrant,  defendant  appeals.  At- 
ilrtned. 

J,  C.  Head,  tor  appellant.  L.  A.  Byrne, 
for  appellee. 

HijQHBS,  J.  Upon  appeal  from  the  judg- 
ment of  the  county  court  refusing  to  allow 
for  cancellation  and  relnsue  a  warrant  of 
the  appellant  county,  the  circuit  court  for 
the  county  adjudged  the  warrant  valid, 
-and  made  the  fullowiug  finding  o(  facts, 
and  rendered  the  following  Judgineut 
thereon:  "That  no  legal  notice  was  made 
and  published  of  the  order  and  Judgment 
of  the  county  court  of  Little  River  county, 
made  at  its  April  term,  1S.S9,  calling  In  the 
county  scrip  or  warrants  of  said  county 
for  examination,  reissue,  and  cancellation, 
and  that  the  order  and  judgment  of  said 
county  couti:  made  on  the  29th  day  of 
July,  1889,  burring  the  piece  of  scrip  In 
question,  is  null  and  void,  fur  want  of  le- 
gal notice,  and  tbat  said  piece  of  scrip,  in 
law,  ia  not  barred;  tbat  the  original  of 
said  warrant  was  filed  at  the  January 
terra,  1891,  of  the  Little  River  county 
court,  and  in  obedience  to  on  order  of  said 
county  court,  calling  in  the  warrants  of 
said  couuty  tor  examination,  reissue,  and 
cancellation,  and  upon  examination  by 
said  county  court  a  judgment  in  writing 
was  entered  upon  the  back  of  said  original 
warrant,  disallowing  the  same,  and  signed 
by  the  judge  of  said  county,  and  the  said 
warrant  was  left  on  tile  in  the  clerk's 
oftice,  and  that  no  other  judgment  was 
en tured  of  record  ;  and  that  said  original 
warrant,  with  the  indorsement  thereon,  is 
mislaid,  lost,  oi  destroyed,  so  tbat  the 


original  cannot  be  prodaeed."  Tbe  conrt 
farther  finds  that  tbe  said  warrant  of  tite 
plalotifl  put  in  Issue  In  this  case  Is  a  valid 
and  subsisting  debt  and  obllgadon 
against  the  defendant  county,  and  that 
the  order  and  judgmeot  of  tbe  county 
court,  made  at  Its  janiiary  term.  IHSl,  re- 
jecting and  disallowing  aaid  warrant,  ift 
erroneous,  and  tbat  the  plaintiff  ia  entitled 
to  recover  In  this  case.  It  Is  therefore  con- 
sidered, ordered,  and  adjudged  by  the 
court,  in  this  case,  that  the  warrant  in 
question,  to  wit,  warrant  No.  23a,  tortile 
sum  of  one  thousand  dollars,  executed  by 
the  defendant,  and  made  payable  to  R. 
S.  Cbaytur  or  bearer,  Is  vulld,  and  a  sub- 
slstlng  obligation  of  said  county,  and  that 
tbe  plaintiff  do  have  and  recover  from  tbe 
defendant  said  warrant.  There  appears 
a  motion  for  a  new  trial  in  the  tranacript, 
bot  the  motion  Is  not  brought  upon  the 
records  through  tbe  bill  of  exception,  by 
copy,  refereu'-e,  or  otherwise. 

The  upiy  ground  for  reversal  Insisted 
npon  here  is  tbat  the  judgment  of  tbe 
county  court,  refusing  to  allow  the  war- 
rant, and  to  cancel  and  reissue  a  warrant 
or  warrants  In  lieu  of  It,  was  not  entered 
of  record,  and  tbiit  no  record  of  the  Judg- 
ment of  the  county  court  appeani  in  the 
transcript.  This  objection  was  not  made 
in  the  circuit  court,  and  is  made  here  for 
tbe  first  time.  The  contention  is  that  the 
circuit  court  had  no  jurisdiction.  It  Is  not 
denied  that  the  county  court  had  jurisdic- 
tion, and  tbat  It  rendered  a  judgment  dis- 
allowing the  warrant.  Tbe  filing  of  the 
affidavit  and  prayer  for  an  appeal,  as  re- 
quired by  the  statute,  and  the  transfer  of 
the  papers  In  the  case  to  the  circuit  court, 
gave  tbat  court  jurisdiction.  The  validity 
of  a  judgment  la  not  aSected  by  failure  to 
enter  It  of  record.  An  execution  may  be 
issued  upon  a  judgment  not  entered  of  rec- 
ord. An  appeal  from  a  judgment  of  the 
county  court  must  be  taken  within  six 
months  from  the  rendition  of  the  judg- 
ment, end  cannot  be  taken  thereafter.  If 
tbe  otijectlun  that  the  judgment  of  tbe 
county  court  hud  not  been  entered  of  rec- 
ord had  been  made  In  the  circuit  court, 
tbe  appellee  could  have  had  the  judgment 
entered  of  record  In  the  county  c«»urt,  and 
could  have  brought  It  to  tbe  circuit  court. 
But  no  sncb  objection  was  made  in  the 
county  court,  and  it  is  made  for  the  first 
time  in  this  court.  We  are  of  opinion, 
therefore,  that  the  objection  was  waived 
by  tbe  county  in  the  circuit  court,  aod 
ought  not  to  be  entertained  here. 

Judgment  afllrined. 

CocRRii.L,  C.  J.,  and  Mansfield,  J.,  con- 
cur. 

Hbminowat,  J.,  (tf/ssent/n^.)  I  do  not 
concur  iu  tbe  views  expressed  in  the 
opinion  delivered  In  this  cause,  nor  in  tbe 
Judgment  rendered,  but  am  of  opinion  that 
the  judgment  of  the  circuit  court  should 
be  reversod,  and  tbe  cause  remanded  to  it, 
with  directions  to  dismiss  the  appeal  from 
the  county  court  unless  It  be  made  to  ap- 
pear by  the  record  of  the  latter  court  that 
It  rendered  a  final  judgment.  The  judges 
agree  that  a  final  judgment  iu  tbe  county 
court  Is  a  prerequisite  to  tbe  exercise  uf 
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appellate  JnriadKtton  by  the  circuit  coart, 
anrl  the  dlfffreuce  arises  as  to  tbe  manner 
Id  wbicb  such  flnal  Jud(;ment  must  be 
made  to  appear.  The  majoritj'  hold  that 
it  may  be  shown  by  evidence  aliunde  the 
record  of  tbe  county  court,  while  my  opin- 
Ion  i8  that  it  canbeHhown  only  by  such 
record.  Judgments  of  the  county  court 
are  required  to  be  entered  of  record,  and 
the  tranecrlpt  died  upon  appeal  to  the  cir> 
cult  court  is  required  to  embrace  all  its 
record  entries.  The  record  of  the  couuty 
court  imports  absolute  verity,  and  a  cor- 
rect transcript  of  such  record  is  the  evi- 
dence which  the  la w  provides  lor  the  Kutd- 
ance  of  the  cin:ult  court  upon  appeal.  II 
the  record  Imports  verity,— and  of  the 
correctness  of  this  principle  I  understand 
no  question  to  be  made,— its  eHect  must 
he  to  establish  the  rendition  of  any  Judg- 
ment it  discloses,  and  the  ntmrenaltion  of 
all  judgments  it  does  not  disclose.  There 
ran  be  no  difference,  in  principle,  between 
the  admission  of  proof  to  establish  that  a 
different  judgment  was  rendered  from  that 
appearlnfr  of  record,  and  its  admission  to 
prove  that  a  judgment  was  rendered 
when  the  record  discloses  none.  The  ab- 
sence of  a  judgment  in  the  latter  case  as 
strongly  imports  that  none  was  rendered 
as  the  disclosure  of  one  In  the  former  im- 
ports that  it,  and  no  other,  was  rendered. 
In  this  case  the  record  In  the  county 
court  disclosed  no  judgment;  and,  al- 
though the  record  was  defective  in  this 
respect,  the  law  gives  to  It  the  force  of  ab- 
solute and  unimpeachable  verity,  so  long 
aa  It  is  not  corrected  in  an  appropriate 
proceeding  begun  in  the  county  court  tor 
that  purpose,  and  incontrovertibly  nega- 
tives the  rendition  of  an  undisclosed  judg- 
ment. If  the  transcript  did  uot  reflect 
the  record,  the  circuit  court  was  compe- 
tent to  have  the  error  corrected ;  hut  if  the 
record  did  not  reflect  the  court's  action, 
it  could  be  corrected  only  by  proceeding  in 
the  c;>unty  court,  and,  after  tbe  record 
was  there  corrected,  the  transcript  could 
be  corrected  in  tbe  circuit  court  to  con- 
form to  it.  But,  so  long  as  the  record  of 
the  county  court  stood  as  it  was,  It  was 
conclusive  an  to  the  proceedings  had, — as 
well  of  what  was  not  done  as  of  what 
was  done;  and  the  circuit  court  could  not, 
for  the  purpose  of  exercising  appellate  ju- 
risdiction, bear  evidence  to  contradict, 
add  to,  or  talce  from  Its  Import.  1  under- 
stand it  tu  be  agreed  among  the  judges 
that  the  records  of  tbe  county  court  Im- 
port absolute  verity  as  to  its  doings,  and 
that  the  same  rule  applies  to  the  circuit 
court,  yet  the  afflrmance  of  the  judgment 
in  this  case  presents  this  condition:  By 
the  record  of  the  county  court,  which  Im- 
ports absolute  verity,  it  appears  that 
this  cause  was  Instituted  in  it,  and  has 
never  been  disposed  of  by  it;  but  by  tbe 
record  of  the  circuit  court,  which  imports 
similar  verity.  It  appears  that  tbe  cause 
was  instituted  in  tbe  county  court,  and 
there  determined.  The  result  of  theattirm- 
auce  is  that  the  circuit  court  is  allowed 
to  contradict,  by  its  record,  the  legal  im- 
port of  the  record  of  the  county  court  as 
to  the  doings  of  the  latter;  and  thin  court 
sanctions  the  practice  upon  tbe  ground 
that  tbj>  circuit  court  prosecuted  its  in- 


quiry without  objection  from  the  party 
now  complaining.  But,  as  I  understand 
tbe  origin  of  the  rule,  it  had  no  reference 
to  the  interests  of  the  particular  parties, 
and  was  designed  to  serve  more  Impor- 
tant purposes,  affecting  tbe  general  wel- 
fare and  the  dignity  and  usefulness  of 
courts.  If  such  be  its  reason,  its  abroga- 
tion cannot  be  justified  by  the  action  or 
nonaction  of  parties,  but  it  should  be  en- 
forced by  tbe  courts,  in  the  maintenance 
of  their  own  dignity,  and  to  preserve  con- 
fidence and  respect  for  their  records. 

Battle.  J.,  concurs  In  tbe  vlewa  Indi- 
cated by  me. 


St.  Louts,  I.  M.  A  S.  Rt.  Co.  v  Taylor. 

(Supreme  Court  of  Arkansat.    Jan.  7,  1898.) 

Btock  Killbd  bt  Traik— Gvidbncb  of  Profbbtt 
— Bl'bdsn  or  Proof— Aroument  of  Counsbl. 

1.  In  an  action  af^inat  a  railroad  oompaiv 
to  recover  for  the  killing  of  a  mule  by  defend- 
ant,  plaintiff  testified  that  he  bad  possession  of 
the  mule;  that  be  had  not  paid  for  it,  but 
that  he  considered  the  mule  his;  and  that  be 
did  actually  pay  for  the  mule  after  It  was  killed. 
Held,  that  plaintiff  had  a  special  property  in  the 
mule,  whidi  empowered  him  to  recoyer  its  fuU 
value.  Railway  Co.  v.  Biggs,  6  8.  W.  Rep.  724, 
60  Ark.  169,  followed. 

2.  Under  Mansf.  Dig.  g  5537,  providing 
that  railroads  shall  be  responsible  for  all  dam- 
ages done  or  caused  by  the  running  of  their 
trains,  the  burden  of  proof  is  on  the  company 
to  show  that  it  was  exercising  due  care  when 
the  injury  or  damages  complained  of  occurred. 
Railway  Co.  v.  Payne,  33  Ark.  816,  and  Tilley 
v.  Railway  Co.,.  6  S.  W.  Rep.  8,  40  Ark.  ^ 
642,  followed. 

3.  Where  plaintiff  at  the  time  of  the  injury 
was  using  the  right  of  way  between  the  main 
and  side  tracks  of  the  company  by  its  invita- 
tion, the  company  owed  him  the  duty  to  pre- 
serTe  iiis  property  from  Injury,  and  the  fact 
that  such  injury  occurred  is  prima  facie  evi- 
dence of  the  company's  negligence. 

4.  A  verdict  of  the  jury,  upon  conflicting  tes- 
timony, that  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  and  that  the  company  did  not 
exercise  due  care,  is  conclusive  as  to  the  facts 
found. 

5.  Mansf.  Dig.  {  5131,  provides  that  the 
party  having  the  "burden  of  proof  in  the  whole 
action"  has  the  right  to  open  and  close.  Section 
2871  provides  that  such  a  burden  lies  on  the 
party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side.  Bcld  that,  since  the 
extent  of  plaintiff's  injury  was  disputed,  and 
since  he  souBht  to  recover  substantial  damages, 
and  not  costs  only,  the  burden  of  proof  of  the 
extent  of  his  injury  reniaiiipd  on  him  through- 
out, and  gave  him  the  right  to  begin  and  reply. 
Railway  Co,  v.  Rhea,  44  Ark.  258,  2tti,  fol- 
lowed. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; .John  M.  Elliott,  Judge. 

Action  by  E.  8.  Taylor  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  to  i"ecover  the  value  of  a  mule 
killed  through  defendant's  alleged  negli- 
gence. Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

In  proving  ownership  of  the  mule  for 
which  damages  were  sought  to  be  recov- 
ered, plaintiff  was  asked,  "How  long  had 
you  owned  themnle?"  and  he  answered, 
"1  think  about  u  month  or  two. "  When 
asked   how    much   he  original].*  paid  for 
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the  mule,  be  said :  " I  did  oot  pay  tor  him 
until  after  he  was  killed.  I  bouKht  the 
miilefroma  party.  I  do  not  remember 
hia  name.  After  he  bad  been  killed,  I  then 
paid  for  the  mule."  Hp  ulao  teotifled  tbut 
iie  bad  poBscsfiion  of  tbe  mule  on  trial.  He 
had  not  paUl  for  it.  "  As  houu  as  tbe  mule 
wau  killed,  and  tbe  man  wanted  his  mon- 
ey, 1  Rave  him  $90.  and  promiaed  to  pay 
him  the  balance  as  booo  as  I  collected  it." 
Dodffe  &  Johnson,  for  appellant.  Bell  di 
firldgea,  for  appellee. 

CocKRiLiw,  C.  J.  1.  Construlns  the  «vi- 
dence  most  strongly  in  favor  of  tbe  appel- 
lant,  Taylor  had  a  sppcial  property  In  the 
animal  killed,  whicli  empowered  bim  to 
recover  its  full  value.  Railway  Co.  v. 
Biggs,  60  Ark.  169,  6  S.  W.  Bep.  724.  No 
prejudice  results  to  tbe  railway,  therefore, 
in  pprmittlng  him  to  mnintain  the  action. 

2.  The  statute  declares  that  railroads 
operated  in  this  state  shall  be  responsible 
for  all  damages  done  or  cansed  by  tbernn- 
olng  of  their  trains.  Mansf.  Dig.  §  5.^7. 
In  a  suit  against  a  railway  company  to 
recover  tor  an  injury  done  to  property  by 
a  running  engine  or  train,  this  statute 
casts  upon  the  company  the  burden  of 
showing  due  care  on  its  part.  That  is 
not  the  express  provision  of  the  statute, 
bat  it  Is  the  nearest  approach  to  the  legis- 
lative intent  that  the  court  wasabletoox- 
tract  from  it, consistent  with  the  constitu- 
tion. Uailway  Co.  v.  Payne,  3iJ  Ark.  816; 
Tliley  V.  Railway  Co.,  49  Ark.  53.5,  542,  6 
S.  W.  Rep.  S.  Tlie  statute  has  found  appli- 
cation in  our  courts  mainlyin  cases  where 
live  stock,  when  running  at  large,  baa 
been  injured  by  railway  trains;  and  we 
have  ruled  many  times  that  prnut  of  inju- 
ry by  the  railway  In  such  cases  raises  a 
presumption  of  negligence  against  the 
company.  There  isnothlngln  the  terras  of 
the  statute  to  warrant  a  change  in  the 
construction  of  it  when  the  proof  shoe's 
tliat  an  animal  was  under  the  control  of 
Its  owner  or  his  agent  at  the  time  of  the 
Injury.  The  statutory  policy  of  casting 
the  burden  of  proof  on  tbe  railway  to 
show  care  when  the  injury  is  proved  may 
have  had  its  origin  in  the  fact  that  the 
company's  employes  are  most  likely  to 
Know  tbe  facts,  while  the  owner  of  the  in- 
jured property  Is  ignorant  of  them;  but 
the  enactment  does  not  limit  the  opera- 
tion of  the  rnle  to  that  state  of  facts. 
The  argument  that  the  party  having  the 
best  means  of  information  should  bear 
tbe  burden  of  proof  might  well  be  ad- 
dressed to  the  policy  of  enacting  such  a 
statute,  bat  not  to  Its  construction  when 
its  language  will  not  admit  of  the  dis- 
tinutlon.  When  tbe  proof  shows  that  the 
act  of  the  owner,  having  control  of  the 
animal  when  injured,  has  contributed  to 
the  Injury,  the  statute  is  Inoperative,  be- 
cause the  contributory  negligence  of  tne 
owner  would  bar  a  recovery.  Thus, if  the 
plaintiff  here,  in  developing  his  case,  had 
shown  that  he  was  wrongfully  using  the 
track  of  the  railway  as  a  highway  for 
bis  mule  and  vehicle,  and  bad  shown  no 
ether  fact  save  that  the  property  was  In- 
jured by  the  defendant's  moving  train,  he 
would  not  have  established  a  prima  facie 
case  under  tbe  statute,  because,  upon  tbe 


case  thus  proved,  be  could  recover  only  for 
a  wanton  injury, and  the  statute  raiseana 
presumption  of  wantonness.  Railway  Co. 
V.  Monday,  49  Ark.  -Jal,  264,  265,  4  H.  WT. 
Rep.  7S2.  But  in  this  case  the  plaintiff 
adduced  evidence  tending  to  show  that  at 
tbe  time  of  the  injury  he  was  using  tbe 
i-ight  of  way  between  the  main  and  side 
tracks  by  the  license  and  invitation  of  the 
company.  If  that  was  true,  be  was  not  a 
trespasser,  but  was  there  as  of  right,  aD<^ 
the  company  owe«l  him  the  duty  to  ob- 
serve ordinary  care  to  preserve  bis  prop- 
erty from  injury.  Tbe  fact  of  injury  i«, 
tiierefore.  evidence  of  the  want  of  sncb 
care;  thai  is,  of  negligence.  Tbe  charge 
to  that  efiect  was  not  erroneous.  The- 
court's  charge  upon  the  subject  ofcontrilw 
utory  negligence  by  the  owner  was  full, 
and  it  was  favorable  to  the  defendant. 
The  Jury  found,  upon  conflicting  testimo- 
ny, that  be  was  not  guilty  of  contributo- 
ry negligence,  and  that  the  railway  did 
not  use  due  care.  The  verdict  Is  conclu- 
sive. 

3.  Tbe  party  having  the  'burden  of 
proof  in  the  whole  action"  has  the  right  to- 
open  and  conclude  the  argument.  Mansf. 
Dig.  g  £>131.  Such  a  burden  lies  on  th& 
party  who  would  be  defeated  it  no  evi- 
dence were  given  on  either  side.  Id.}  2871. 
Upon  the  delendant's  admission  of  the- 
killing  only,  it  the  plaintiff  could  have  re- 
covered at  all,  his  recovery  would  have- 
been  confined  to  nominal  damages,  bo- 
cause  the  defendant  speclticaliy  denied  the- 
extent  of  his  injury.  Hut  a  recovery  of 
substantial  damages,  and  not  of  tbe  costs- 
only,  was  what  the  plaintiff  sought. 
The  burden  of  proving  the  extent  of  liis- 
injury  remained  upon  him  throughout, 
and  gave  bim  the  right  to  begin  and  reply. 
Railway  Co.  v.  Rhea,  44  Ark.  258,264;  \ 
Tbomp.  Trials,  §§  228,  229.  No  other  ob- 
jection is  urged  by  the  appellant.  Findlos- 
no  error.the  Judgment  is  affirmed. 


State,  to  Use  of  Monroe  County,  t. 
Abramson  et  al. 

(Supreme  Court  of  Arkansas.  Jan.  7,  1S93.) 
FoBOED  CouxTT  Wahhants  —  Patmest — Lacbbs. 
Where  county  warrants,  received  in  pay- 
ment of  tbe  debt  due  from  defendants  to  plain- 
tiff county,  are  afterwards  found  to  be  forger- 
ies, but  notice  thereof  is  not  given  to  defend- 
ants until  nearly  tlirce  years  later,  and  it  does- 
not  appe.ir  that  defendants'  right  of  redress 
against  the  person  from  whom  they  purchased 
the  warrants  has  been  preserved  nnimpaired, 
such  delay  will  preclude  a  recovery  of  the  debt 
by  the  county. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  Mattukw  T.  Sa.nukrs,  Special  Judge. 

Action  by  tbe  state,  for  the  use  of  Mon- 
roe county,  against  Rudolph  Abramson 
and  others,  to  set  aside  entry  of  satisfac- 
tion of  u  Judgment,  and  enforce  collection 
thereof.  Judgraentfordefendants.  Plain- 
tiff appeals.     Affirmed. 

House  c6  Caiitrell,  tor  appellant.  St^- 
pbeuson  &  Trieber,  for  appellees. 

Battle,  J.  On  thel3thotOctober,  WO, 
appellees  entered  into  a  bond  to  the  state- 
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ol  ArkansaB  In  the  sum  of  f  2,(K)0,  condi- 
tioned that  one  Simon  Silverman  would 
appear  in  the  Monroe  circuit  court,  at  ita 
March  term,  1S84,  and  answer  an  indict- 
ment agalDHt  him  for  larceny.  SIlTerman 
failed  to  appear  according  tutbecondi< 
tion  of  the  bond,  and  It  -was  declared  for- 
feited. Thereupon  the  state  of  ArkansnH, 
for  the  use  of  Monroe  county,  instituted 
proceedings,  and  recovered  a  Judgment 
asainut  the  appellees  on  the  bond  for  the 
^2,(XM).  Some  time  in  December,  1884,  and 
January,  188.5,  Rudolph  Abramson,  one  of 
the  appellees,  paid  to  the  sheriff  of  Monroe 
«onnty  the  amount  of  the  judgment  in 
Monroe  county  warrants,  and  the  sheriff 
•eatisfled  the  Judgment  by  an  entry  on 
the  margin  of  the  record,  dated  the  20tb  of 
December,  1884.  Among  the  warrants 
paid  were  two  for  amounts  aggregating 
the  sum  of  $727.  Both  parties  believed 
them  to  be  genuine,  and  they  were  paid 
■»8  such  by  the  sheriff  to  the  treasurer  of 
Monroe  county.  On  the  8th  ofJuly,  18S5, 
the  treasurer  carried  Into  the  Monroe 
«oanty  court  a  large  amount  of  warrants 
to  be  canceled  and  filed.  Among  them 
were  the  warrants  received  by  the  sheriff 
■from  Abramson,  and  two  others;  one  for 
4250,  and  the  other  for  f  3*20.  Opon  exam- 
ination the  two  received  from  Abramson 
and  the  two  last  mentioned  wern  disco v- 
«red  by  the  court  to  be  forgeries.  This 
•discovery  was  made  on  the  8th  of  July, 
18K5.  On  the  18th  of  May,  1888,  appellant 
brought  this  action  against  appellees  to 
«et  aside  the  entry  made  by  the  sheriff  on 
the  margin  of  the  record,  and  to  enforce 
the  collection  of  the  judgment,  alleging 
that  the  four  forged  warrants  had  been  re- 
«elved  by  the  sheriff  In  part  satisfaction  of 
the  Judgment,  aud  had  been  delivered  by 
faimtotheconnty  treasurer.  This  suit  was 
the  flrrtt  notice  of  the  forgery  given  to  the 
Appellees.  Answering,  they  said  that  the 
warrants  received  In  payment  of  the  Judg- 
ment were  purchased  and  held  by  them 
in  due  course  of  trade,  in  good  faith, 
and  were  accepted  as  genuine  by  the 
ofBcers  of  the  county ;  and  that,  if  any  of 
them,  being  forgeries,  (which  they  de- 
nied,) bad  been  returned  within  a  reason- 
.able  time,  they  could  have  recovered  the 
purchase  money  paid  for  the  same,  but, 
on  account  of  the  delay  in  giving  notice, 
they  were  unable  to  do  so.  Should  appel- 
lees be  held  liable  in  a  sum  equal  to  the 
amount  of  the  forfied  warrants  received 
from  them  by  the  sheriff? 

As  a  general  rule  of  commercial  law,  a 
party  who  pays  a  forged  instrument, 
which  is  negotiable  in  form,  and  purports 
to  be  signed  by  or  drawn  upon  himself, 
to  an  Innocent  holder  for  value,  after  be 
has  had  an  opportunity  to  examine  it, 
«annot  recall  the  payment.  The  reason 
«f  the  rule  Is,  the  party  is  bound  to  know 
his  own  handwriting  in  the  one  case,  or 
that  of  his  customer  or  correspondent  In 
the  other.  The  law  "allows  the  holder 
to  cast  upon  hlro  the  entire  reeponslbllity 
-of  determining  as  tothegenuinenpss  of  the 
instrument,  and,  if  he  falls  to  discover" 
that  It  is  a  forgery,  "Imputes  to  him  neg- 
llgence,  and,  as  between  him  and  the  in- 
nocent holder,  compels  him  to  suffer  the 
4oaa."    Cooke  v.  U.  S..  91  D.  S.  88»,  896; 


Bank  of  St.  Albans  r.  Farmers'  &  Mechan- 
ics'Bank,  10  Vt.  141,  145;  National  Park 
Bank  v.  Ninth  Nat.  Bank,  46  N.  7.  77.  80; 
Commercial  &  Farmers'  Nat.  Bank  v.  First 
Nat.  Bank,80  Md.ll,  18;  Ellis  v.TrustCo., 
4  Ohio  St.  02H,652;  Bank  of  U.S.  v.  Bank  Of 
Georgia,  10  Wheat.  838,  342;  Bank  of  Com- 
merce V.  Union  Bank.SN.  ¥.280,234;  John- 
ston v.  Bank,  27  W.  Va.  843,  869;  3  Band. 
Com.  Paper,  §§  1480,  1487;  2  Daniel,  Neg. 
In^t.  (4tb  Ed.)  §  1359;  2  Morse,  Banks,  (8d 
Ed.)  §468.  But  this  rale  has  been  modified 
in  some  cases.  It  has  been  held  by  many 
courts  that,  in  order  to  entitle  the  holder 
to  retain  money  obtained  from  a  drawee 
by  a  forgery,  "he  should  be  able  to  main- 
tain that  the  whole  responsibility  of  de 
tenulnlng  the  validity  of  the  signature 
was  placed  upon  the  drawee, and  that  the 
vigilance  of  the  drawee  was  not  lessened, 
and  that  he  was  not  lolled  into  a  false 
security  by  any  disregard  of  duty  on  his 
own  part,  or  by  the  failure  of  any  precau- 
tions which,  from  liis  implied  assertion  in 
presenting  the'  paper  "as  a  sufficient 
voucher,  the  drawee  had  a  right  to  be- 
lieve be  had  taken."  I^Mrst  Nat.  Bank  of 
Danvera  v.  First  Nat.  Bank  of  Salem,  151 
Mass.  280, 24  N.  E.  Rep.  44 ;  ElMs  v.  Trust  Co., 
4  Ohio  St.  628;  Rouvant  v.  Bank,  68  Tex. 
610;  Bank  v.  RIcker,  71  111.  439;  Glouces- 
ter Bank  r.  Salem  Bank,  17  Mass.  83; 
Bank  of  Commerce  v.  Union  Bank,  8  N.  Y. 
230,234,236:  State  Nat.  Bank  v.  Freed- 
men'sSav.  ft  TrustCo..  2DIII.  11;  Bank  v. 
Bangs,  106  Mass.  441,  444;  2  Morse,  Banks, 
(3d  Ed.)  pp.  772,  777;  2  Daniel,  Neg.  Inst. 
(4th  Ed.)  g§13H2,  1369. 

Forged  banli  notes  have  of  ten  famished 
examples  of  the  application  of  the  rule, 
which  Is  more  strictly  enforced  as  to  them 
than  other  paper,  because  bank  notes 
form  a  part  of  the  common  currency  of 
the  country,  and  circulate  as  money.  A 
bank  receiving  paper  purporting  to  be 
Its  notes  la  required  to  examine  it  as  anon 
as  it  has  the  opportunity,  ami,  if  it  he 
unwilling  to  receive  it  as  genuine,  return 
It  promptly ;  and,  if  it  doea  not,  but  pays 
It,  it  is  negligent,  and  is  treated  as  having 
accepted  the  paper,  and  adopted  It  as  its 
own,  and  cannot  thereafter  recall  the  pay- 
ment, notwithstanding  the  paper  may 
afterwards  be  discovered  to  be  a  forgery. 
Cooke  v.  0.  S.,91  U.  8.  889,896;  Gloucester 
Bank  v. Salem  Bank, 17  Mass.  38,45;  Bank 
of  U.  S.  V.  Bank  of  Georgia.  10  Wheat.  883. 

In  speaking  of  this  rule  In  its  applica- 
tion to  the  treasury  notes  of  the  tjnited 
States,  in  Cooke  v.  U.  S.,  91  U.  8.  897.  the 
court  said :  "  When,  therefore,  a  party  is 
entitled  to  something  more  than  a  mere 
inspection  of  the  paper  before  he  can  be 
required  to  possflnullyupon  its  character, 
—as,  for  example,  an  examination  of  ac- 
counts or  records  kept  by  him  for  the  pur- 
pose of  verlflcstlon,— negligence  suHlcienl 
to  charge  him  with  a  loss  cannot  be 
claimed  until  this  examination  ought  to 
have  been  completed.  If,  in  the  ordinary 
course  of  business,  this  might  have  been 
done  before  payment,  it  ought  to  have 
been,  ami  payment  without  It  will  have 
the  effect  of  an  acceptance  and  adoption. 
But  If  the  presentation  Is  made  at  a  time 
when,  or  a  place  where,  such  an  examina- 
tion cannot  be  had,  time  must  be  allowed 
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for  tbatpnrpoae;  and,)!  the  money  l8  then 
paid,  the  parties— tbe  one  iu  payloK,  nnd 
the  other  In  receiving  payment— are  to  be 
underntodd  hh  agreeing  that  a  receipt  and 
payment  under  such  circumatance^  ahall 
not  amount  to  an  adoption,  but  that  fui- 
tber  inquiry  may  be  made,  and,  it  the  pa- 
per Is  found  to  be  counterfeit.  It  may  be  re- 
torned  within  a  reasonnble  time. " 

And  in  the  same  case  tiie  court  further 
snld:  "So,  too,  if  tlie  paper  Ih  received 
and  paid  for  by  an  agenl,  the  principal  in 
not  charged, unless  tlieaKent  had  authori- 
ty to  act  for  him  In  paaaiug  upon  therhar- 
actcrof  the  liiatrument.  Ic  Is  the  negU- 
genre  of  the  principal  that  bindH;  and  that 
of  the  agent  has  no  effect,  except  to  the 
extent  that  It  la  chargeable  to  the  princi- 
pal." 

Assuming  that  the  remedy  of  a  county 
against  a  person  to  whom  it  has  paid  a 
warrant  forged  upon  Itself  isgoverned  by 
this  rule,  the  statutes  regulating  the  issue, 
payment,  redemption,  and  collection  of 
CDUuty  warrants  must,  to  some  extent, 
determine  thesteps  necessary  for  the  coun- 
ty to  talie  under  the  rule,  to  entitle  It  to 
recover  from  the  innocent  bolder  for  value 
the  money  or  other  valuable  thing  ob- 
tul.'ied  from  it  by  a  forgery  of  its  war> 
rants. 

Under  the  statutes  of  this  state,  no  war- 
rant can  be  Issued  except  on  an  order  of 
the  county  court,  duly  made  while  tbe 
court  Is  in  session,  and  entered  upon  the 
record  of  its  proceedings.  When  the  <irder 
is  made  and  entered  upon  the  recorti,  the 
clerk  Is  autborlxed,  when  requested  by  the 
person  in  whose  favor  the  allowance  has 
been  made,  to  issue  a  warrant  for  the 
amount  of  such  allowance,  tieis  required 
to  keep  a  register  of  all  warnmts  issued, 
in  which  he  shall  set  forth  theaumbers, 
date,  name  of  the  person  in  whose  favor 
drawn, on  what  account,  and  the  amount 
thereof.  No  person  Is  allowed  to  receive 
from  tbe  clerk  any  warrant  until  he  baa 
receipted  for  the  same  to  the  clerk,  ami 
the  clerk  Is  required  to  prenerve  the  1*6- 
ceipt,  and  lay  it  before  the  county  court  at 
its  next  meeting,  for  its  inspection.  It  is 
the  duty  of  the  county  treasurer  to  receive 
the  county  funds,  and  to  pay  these  war- 
rants when  in  funds;  to  keep  a  register  of 
all  warrants  paid  by  him;  and  annually, 
on  the  first  Monday  of  July,  and  ofteiier  if 
required,  to  make  a  full  and  complete  set- 
tlement with  the  county  court  of  all  funds 
and  moneys  that  havecome  into  his  hands 
as  such  treasurer,  and  to  file  with  such 
settlement  a  copy  of  his  register  of  war- 
rants paid,  and  bring  into  court  all  the 
warrants  redeemed  by  him  during  the 
preceding  year,  when  it  is  the  duty  of  the 
county  court  to  make  actual  count  of  the 
money  and  other  funds  appearing  by  such 
settlement  to  be  in  the  bunds  of  the  treas- 
urer, and  examine  tbe  county  warrants 
produced,  and  write  across  the  face  of 
each  warrant  the  word  "Redeemed,"  and 
sign  the  same,  and  to  cause  all  the  war- 
rants thus  redeemed  to  befiled  In  theofllce 
of  the  clerk.  Mansf.  Dig.§§  1195, 1190,1203, 
1205,  1410,1415, 142:{. 

In  the  issue,  cancellation,  and  retire- 
ment of  county  warrants  the  county  court 
is  the  sole  representative  of  tbe  county. 


It  is  the  fiscal  agent  of  the  county,  and  i^ 
specially  charge<i  with  the  duty  of  examin 
lug  the  warrants  paid  into  tbe  coant> 
treasury,  and  retiring  those  lawfully  paid 
or  received,  and  protecting  the  county 
against  fraudulent  and  forged  warrants. 
Fur  this  purpose  the  register  of  warrants 
lasned  is  required  to  be  kept  by  the  clerk, 
and  the  receipts  of  the  persons  to  whom 
tlie  same  are  issued  are  required  to  be 
taken  and  submitted  to  it,  and  it  is  au- 
thorized to  call  in  all  outstanding  war- 
rants for  examination  and  reissue.  No 
officer  of  the  county  Is  authorized  to  re- 
celveforged  warrants,  or  accept  and  adopt 
tliem  as  the  warrants  of  the  county. 
When  they  receive  tbem  it  must  be  with 
tbe  understanding  that  the  county  court 
will  examine  them,  and  pass  upon  their 
genuineness.  Until  such  time  as  the  coun- 
ty rourt  has  acted,  or  ought  to  have  act- 
ed, upon  the  warranto  paid  Into  the  trcas- 
nrj',  there  is  no  duty  to  examine  them, 
and  the  county  cannot  be  affected  by 
laches.  Ail  who  deal  In  such  warrants  are 
bound  to  take  notice  of  this  fact,  for  it  ia 
puiilic  law.    Cooke  v.  U.  S.,  91  U.  S.  389. 

There  Is  no  contention  that  the  Monroe 
county  court  tailed  to  art  upon  the  forged 
warrants  in  question  in  due  time.  On 
the  contrary,  it  appears  that  It  examined 
an<l  found  them  to  be  forgei-ies  on  the  Mb 
of  July,  18M5,  at  the  time  when  the  county 
treasurer  was  required  to  Hie  his  annual 
settlement,  and  bring  them  into  court  for 
esuminution.  Tliere  was,  then,  no  negli- 
gence in  tiio  discharge  of  duty  In  this  re^ 
spect.  Bnt  no  notice  of  tbe  discovery  of 
the  fori;ery  was  given  to  appellees  until 
tbe  bringing  of  this  suit. 

in  tills  case  the  county  is  bound  hy  tb« 
same  rule  which  makes  it  the  duty  of  & 
payor  of  rommerclul  paper  to  give  notlc<* 
to  tlie  payee  of  the  forgery  within  a  rea- 
sonable time  after  Its  discovery,  or  lose 
his  right  of  recovery  against  tbe  payee  as 
a  penalty  tor  a  failure  to  do  so.  No  rule 
is  laid  down  by  which  to  deteruiino  whut 
this  reasonable  time  Is.  But  It  obviously 
depends  upon  the  reason  for  requiring  the 
mitice.  The  object  of  it  (the  notice)  is  to 
afturd  the  payee  an  opportunity  to  enforce 
his  right  of  redress,  if  he  has  any,  against 
tbe  person  who  passed  the  forgeil  paper 
to  him.  What  is  a  suRiclent  notice  must, 
therefore,  depend,  in  a  great  measure,  if 
not  entirely,  upon  the  effect  produced  by 
the  lapse  of  time  upon  tiie  remedies  of  the 
payee.  It  certainly  should  l>e  given  in  a 
time  reasonably  sufficient  to  enable  the 
payee  to  effectually  use  his  renie<ileR  for 
reimbursement,  if  it  can  be  done.  Cooke 
V.  U.  S.,  01  U.S.  .WO;  Bank  of  Ht.  Albans 
V.  Farmers'  &  Mechanics'  Bank. 10  Vt.Ul; 
Pindull  V.  Bank,  7  Leigh,  017,  a2«,  681; 
Bank  of  U.S.  r.  Bank  of  Ueorgin,  10  Wheat. 
a:i3:  Gloucester  Bank  v.  Salem  Bank,  17 
Mass.  33,  45,  46;  Bank  v.  Alien,  5»  Mo.  310. 
313.  See  furtlier.  on  this  subject.  Bank  of 
Commerce  v.  fTiilon  B«nk,  3  N.  V.  'IMt; 
Canal  Bank  v.  Bunk  of  Albany,  1  Hill.  2^7, 
291,293;  National  Bank  of  Commerce  *. 
National  Mechanics'  Banking  Ass'n,  &'iN. 
Y.  211.  217;  U.  S.  v.  National  Park  Bank  of 
New  York,  6  Fed.  Hep.  X52:  U.  S.  v.  Onon- 
daga Co.  8av.  Bank.  39  Fed.  Rep.  299; 
Pars.   Notes  &  B.  (2d  Ed.)  pp.  fi97.  600;  2 
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Daniel,  Neg.  Innt.  (4tb  Ed.)  §S  1871, 1872; 
Rauil.  Ouni.  Paper,  §§  1488, 17-iO. 

In  this  CBHO  uutice  should  have  been 
given  in  a  reaRonable  time  after  the  8th  of 
July,  1885,— the  tltne  when  the  forgery  waa 
diiirorered.  It  was  not  Klveii  until  the 
expiration  uf  2  yeara,  10  months,  and  5 
days  after  that  date.  The  flvldfnce  shows 
that  the  warrautH  uecd  by  appellees  in 
paylnK  the  jiidument  airainst  them  were 
purchased  from  L.  A.  Fitzpatrlrk.  Fltz- 
patricl<  tcBtifled  thut.  If  they  had  been  re- 
tnrneil  to  him  within  a  reasonable  time  as 
"spurlouB,"  he  could  and  would  havere- 
tnrned  the  purchase  money  that  be  re- 
ceived for  them,  and  that  be  is  insolvent. 
Appellees,  by  reason  of  the  lapse  of  time, 
are  unable  to  say  that  the  warrants  in 
controversy  are  or  are  nut  the  same  pur- 
chased from  Fltzpatrlck.  We  know  that 
in  the  time  which  lias  elapsed  since  the 
discovery  of  the  forgery  and  before  the 
brinslng  of  this  action  appellees'  riKbt  of 
redress  against  their  vendor  could  have 
been  lost,  or  greatly  impaired.  The  evi- 
dence does  not  show  that  it  was  not.  As 
we  cannot  say  jndicially  that  the  appel- 
lees, at  the  time  this  suit  was  brought, 
could  have  cum iiiunded  the  same  facilities 
for  redrcHS  which  existed  when  the  forgery 
was  discovered,  we  mnst  pronounce  that 
this  delay  has  destroyed  the  eciuity  of  ap- 
pellant's claim.    Judgment  aflirmed. 


Bark  v.  Whittakkr. 
(Supreme  Court  of  Arhansas.    Jan.  7, 189&) 
Chattel  Mortoaor— Dkscription. 
A  mortgage  transferring  certain  "dnrk- 
i-olored  horse  mules"  on  the  mortgagor's  place, 
in  L.  count.T.  does  not  include  a  brown  mule  re- 
cently aciiuiretl  by  the  mortgagor,  but  of  which 
he  had  not  taken  actual  possession,  and  which 
liad  never  been  on  tils  place. 

Appeal  from  circuit  court,  Logan  coun- 
ty;  lIuoH  F.  Tho.mason,  Judge. 

Replevin  by  H.  User,  trustee,  against 
Thomas  Wiiii  taker,  to  recover  poBsension 
of u  mule.  Judgmentfordefendant.  Plain- 
tiff appeals.    Atbrmed. 

One  Jeff  Fort  owned  the  mule  now  In 
controvei-sy  He  owed  Tltsworth,  and 
sold  Tltsworth  the  mule  In  shtlsfactlon  of 
bis  debt,— paid  Tltsworth  bifull,  and  Tlts- 
worth balanced  bis  account,  the  consider- 
ation being  the  mule  in  controversy. 
Tltsworth  told  Port  to  keep  the  mule  for 
him  until  he  needed  It.  Tltsworth  mort- 
gaged this  and  other  property  to  Baer. 
After  the  execution  of  tbe  mortgage,  and 
before  maturity,  Jeff  Fort  was  convicted 
of  robbery,  hnd  sentenced  to  the  peniten- 
tiary. He  told  J.  H.  Fort  to  take  his  prop- 
erty and  pay  his  debts.  J.  H.  Fort  agreed 
to  take  bis  property  and  pay  his  debts,  as 
far  as  the  properly  would  go.  He  did  not 
assume  any  debts  at  the  time,  and  was 
not  a  purchaser,  in  any  sense.  While  he 
so  held  Jeff  Fort's  property,  J.  H.  Fort  de- 
ilvered  tbe  mule  to  Thomas  Wbittaker, 
who  gave  Jeff  Fort  credit  on  a  debt  due 
from  .left  Fort  to  Whlttaker.  No  security 
was  released.  No  new  consideration  was 
paid.  Only  an  existing  debt  was  partially 
paid     Tbe  court  instructed   tlie  jury  as 


follows:  "(i)  Thecourt instructs  you  that 
the  delivery  of  possession  as  between  the 
seller  and  tbe  purchaser,  or  those  having 
notice  of  the  sale,  Is  not  necessary  to  com- 
plete a  sale;  but  payment  of  the  pnrcbase 
price,  or  the  satisfaction  of  a  debt,  will 
complete  the  title,  as  between  tbe  parties. 
(2)  If  you  find  from  the  evidence,  that  Jeff 
Fort  sold  to  S.  Tltsworth  tbe  miile  in  con- 
troversy, for  tbe  receipt  and  satisfaction 
of  hU  account  due  said  Tltsworth,  and 
that  bis  account  was  receipted  and  satis- 
fied, and  that  subsequently  said  Tits- 
worth  told  said  Fort  to  hold  said  mule 
until  called  for,  the  said  Fort  held  posses- 
sion of  said  mute  as  agent  of  said  Tlts- 
worth, or  his  vendee  or  mortgagee.  (3) 
The  court  instructs  you  that  If  J.  H.  Fort 
without  notice  of  tbe  sale  to  Tltsworth, 
and  for  a  valuable  consideration,  paid  to 
Jeff  Fort,  became  the  purchaser  of  said 
mule,  tbe  title  to  said  ninle  passed  to  said 
J.  H.  Fort,  as  against  Tltsworth  or  his 
vendees  or  mortgagees,  and  a  sale  by 
him  to  Whittaker  is  binding;  but  If  you 
believe,  from  the  evidence,  that  J.  H.  Fort 
was  to  take  possession  of  all  the  property 
of  said  Jeff  Fort,  and  to  assume  or  pny  his 
debts,  to  tbe  extent  or  value  of  such  prop- 
erty, that  this  Is  not  a  Taliiable  considera- 
tion,and  will  not  pass  the  title  as  against 
Tltsworth,  or  his  vendee  or  mortgugee. 
(4)  The  sale  to  Tltsworth  was  made  sub- 
ject to  the  mortgage  of  Sewell,  and  the 
payment  by  J.  H.  Fort  of  the  Sewell  mort- 
gage merely  released  the  prior  lien,  and 
made  Titsworth's  title  paramount,  un- 
less said  property  was  sold  by  J.  H.  Fort 
to  Whittaker  without  notice  of  the  sale 
to  H.  Tltsworth,  and  for  n  valuable  con- 
sideration. (5)  Tbe  plaintiff  must  recover 
upon  the  strength  of  his  own  title,  and  in 
order  to  do  so  he  must  prove,  by  a  pre- 
ponderance of  testimony,  that  the  mule 
mortgaged  to  him  by  Tltsworth  is  the 
identical  mule  for  which  he  sues  In  this  ac- 
tion, and  not  another  or  dllTcrent  mule. 
(6)  The  plaintiff  Is  required  to  prove, 
by  a  preponderance  of  testimony,  that  he 
is  entitled  to  recover  from  tbe  defendant 
the  Identical  mule  described  in  the  atii- 
darit  filed  in  this  suit;  and,  if  befalls  to 
make  such  proof,  you  should  find  f<ir  tbe 
derciiilaiit.  (7)  "The  plnlntlff  cannot  claim 
or  recover  of  detendant  any  property  not 
described  in  the  mortgage  executed  to  him 
l>y  Tltsworth,  or  any  j)roperty  not  on 
Titsworth's  place  near  Paris,  Logancoun- 
ty.  Ark.,  at  tbe  time  of  the  execution  of . 
the  mortgage;  and  if  you  And,  from  the' 
testimony,  that  the  mnle  encd  for  Is  not 
described  In  the  mortgage,  or  that  it  was 
not  at  Titsworth's  said  place  when  the 
mortgage  was  executed,  yoo  should  And 
for  the  ilefendant.  (.J)  If  you  And,  from 
the  evidence,  that  at  the  time  of  the  trans- 
action between  Tltsworth  and  Jeff  Fort 
the  mule  was  not  delivered,  and  that  no 
actual  delivery  of  same  was  ever  made 
by  said  Fort  to  Tltsworth,  then  the  sale 
was  never  complete,  and  Tltsworth  never 
acquired  any  title  thereto;  and  you  shoald 
find  for  the  defenUant,  unless  yon  And 
further  that  Whittaker,  at  the  time  he 
bought  the  male,  had  notice  of  Tits- 
worth's purchase  from  Fort.  (9)  If  Jelf 
Fort  Hold  the  property  io  question,  to- 
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4S«ther  with  other  property,  to  J.  H.  Furt, 
the  latter  afireeing  therefor  to  pay  Jett's 
<lel>ta,  and  directed  .T.  H.  Fort  to  take 
possesHlon  of  anrt  aell  flaid  property,  and 
J.  U.  Fort  did  take  posseasiun  of  and  ae!! 
tlie  mule,  having  no  notice  of  plaintiff's 
I'laiiD  to  name  under  the  raort^aKe  fruni 
TitKwnrth,  yoo  should  find  tor  defendant. 
<10^  If  the  property  was  not  so  described 
tn  the  mort^aKe  as  that  J.  H.  Fort  might 
«ee,  by  examination  thereof,  that  the  prop- 
erty In  question  was  included  in  the  mort- 
«raRe,  he  was  not  bound  by  any  claim  of 
plaintiff  based  upon  said  roortga^.  (11) 
ItJefft^ort  turned  the  property  over  to 
J.  H.  Fort,  with  other  property,  directing 
him  to  sell  it,  and  with  the  proceeds  to 
settle  bia  debts,  and  J.  H.  Fort,  under 
«uch  directions,  sold  the  mule  to  defend- 
■ant,  neither  he  nor  defendant  at  the  time 
tiaving  notice  of  plaintiff's  claim  to  the 
mule  ander  bis  mortgage,  then  such  pale 
wofl  good,  and  passed  the  title  to  defend- 
ttnt,  and  you  should  find  for  him."  The 
court  refused  plaintiff's  request  for  the  fol- 
lowing instruction:  "The  court  instructs 
you  that  if  said  mule  remained  in  the 
-ostensible  possession  of  said  Fort,  and  de- 
fendant, Whittaker,  without  notice  of  the 
sale  to  Tltswortb,  and  for  a  valuable  con- 
«ldoration,  becnme  the  purchaser  thereof, 
then  said  defendant,  Whittaker,  will  take 
the  title  to  said  mule,  as  against  Tits- 
worth;  but  if  you  find,  from  the  evidence, 
that  the  consideration  paid  by  Whittaker 
was  an  existing  debt,  or  a  credit  for  the 
value  of  the  mule  on  an  existing  debt,  then 
the  court  Instructs  you  that  this  is  not  a 
valuable  consideration, and  that  title  does 
not  pass  to  Whittaker,  as  against  Tits- 
worth,  his  vendees  or  mortgagees."  The 
motion  for  new  trial  assigned  as  error  the 
refusal  of  the  foregoing  instruction,  and 
the  giving  of  instructions  here  numbered 
7,  8,  9,10,  and  11. 

Anthony  Hall,  SnntMs  <ft  Hill,  and  Pres- 
ton  C.  Weat,  for  appellant. 

Hbmingway,  J.  The  plaintiff  sncd  to  re- 
cover a  mule  which  was  dcHcrlbed  In  the 
affidavit  tor  replevin  as  "a  brown  mule, 
«igbt  yean  old,  about  fifteen  hands  high, 

branded  f  on  left  shoulder,  named  Potts.** 

His  claim  was  founded  upon  a  mort- 
gage which  the  defendant  insisted  did  not 
embrace  the  mole  in  controversy.  The 
mortgage  was  denigned  to  transfer  a  num- 
ber of  mules  deHcribed  In  it,  but  the  only 
'  <le8cription  that  could  apply  to  the  mule 
in  controversy  is  in  the  following  lan- 
guage: "Two  dark-colored  horse  mules. " 
This  language  in  no  manner  distinguiHlies 
the  particular  mules  intended  from  all  the 
other  t>rown  horse  mules,  of  which  there 
are  many;  and  the  mortgage, to  make  the 
description  more  definite  and  the  Identifi- 
cation more  complete,  recites  that  ail  the 
personal  property  it  contained  was  on  the 
mortgagor's  place,  tn  Logan  county.  8o 
that  while  the  mortgaKe  does  not  distin- 
guish the  brown  horse  mules  intended 
from  others  of  that  deecrl|)tion  on  the 
mortgagor's  place,  if  any  there  were,  it 
does  identify  them  as  being  upon  that 
place,  and  thereby  dielinguishes  them 
from  all    not    upon    it.    But  the  mort> 


gagor  had  just  acquired  his  claim  to  the 
mule  in  controversy,  had  not  taken  ac- 
tual possession  of  it,  and  had  never  bad  it 
on  bis  place.  It  does  not,  therefore,  coma 
within  the  description  of  the  mortgage,— 
not  because  the  descrlptiou  in  the  mort- 
gage is  too  vague.  Indefinite,  or  ncertain. 
but  because  it  describes  mules  that  are  dif- 
ferent from  the  one  In  suit.  Darr  v.  Kempe, 
54  Ark.  91, 15  8.  W.Kep.l4.  It  follows  that 
plaintiB  established  no  right  to  tlie  mute, 
and  could,  therefore,  have  suffered  no 
prejudice  by  the  court's  charge  to  the  Jury. 
AfHrm. 


Strwart  v.  Scott  et  at. 

{Supreme  Court  of  Arkanaat.    Jan.  7,  1893.) 

BUaomaxT— TiTLB  to  Kahttaix— Bvidsxcb— 
Bbbt  akd  Srcoxdhht. 

1.  In  ejectment,  plaintilfs'  evidence  tended 
to  show  that  their  devigor,  D.,  had  always 
claimed  the  land  under  a  conveyance  from  W.. 
who  had  mode  an  entry  of  the  land  in  the  land 
office,  which  entry  by  W.  waa  proven;  that  the 
land  was  g^oaerally  known  ag  D.'s;  that  D.  had 
in  his  possession  a  deed  from  W.  of  land,  but 
inst  what  land  did  not  appear;  that  this  deed 
had  been  recorded,  but  the  record  had  been  de- 
stroyed by  fire,  and  the  deed  lost;  and  that,  sub- 
sequent to  D.'s  death,  plaintiffs  claimed  the 
laud,  and  had  used  it  and  paid  taxes  n^oo  it 
Heldj  evidence  sufficient  to  warrant  a  fin^g  by 
the  jury  of  title  in  plaintiffs  superior  to  that  of 
defendant,  who  had  had  adverse  possession  for 
six  years,  but  under  a  conveyance  from  a  gran- 
tor who  (lid  not  claim  to  own  the  laud. 

2.  Where  title  is  claimed  under  a  deed  from 
W.,  who,  as  alleged^  had  made  an  entry  of  the 
land  in  the  land  office,  but  which  deed  is  lost, 
and  the  record  of  it  destroyed,  it  is  competent  to 
show  by  a  witness  who  bad  made  a  copy  of  the 
original  entries  in  the  land  office  that  ne  found 
that  the  land  was  entered  by  W. 

3.  Where,  in  ejectment  title  b  claimed  by 
defendant  imder  a  quitclaim  deed  from  H.,  the 
testimony  of  H.  that  he  gave  the  deed,  although 
never  claiming  to  own  the  land,  when  it  was 
explained  to  him  by  defendant  tbiat  a  quitclaim 
meant  simply  "to  pull  up  and  leave  the  land."  is 
competent. 

Api>eal  from  circuit  court,  Sebastian 
county;  Edgar  E.  Uktant,  Judge. 

Ejectment  by  Caroline  L.  Scott  and  an- 
other against  John  Stewart.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Dnral  A  PitchfoTfl.lor  appellant.  San- 
<le]a  Jt  Hill  and  Preston  C.  West,  for  appel- 
lees. 

HcaBEB,  J.  TblB  is  an  appeal  from  a 
judgment  In  favor  of  appellees  for  ttw 
recovery  of  two  acres  of  land.  Appelleea 
claim  title  as  heirs  at  law  of  John  Dren- 
nan,  to  whom  they  alleged  the  land  in  con- 
troversy was  conveyed  by  Samuel  W. 
Walker,  who  entered  the  same  at  the  land 
ofHce  la  1S38.  They  aver  that  Drenuan's 
deurt  from  Walker  waH  recorded  in  Craw- 
ford  county,  where  the  land  is  situate; 
that  it  has  been  lost,  and  that  the  records 
have  been  destroyed  by  fire;  that  the  cer- 
tificate of  entry,  if  ever  in  Drennan's  pos- 
session, has  been  lost:  that  Drennan,  for 
many  years  before  bla  death,  rlalmeil  title 
to  the  laud,  owned  and  was  in  possession 
of  It,  etc.  The  defendant,  denying  all  the 
material   allegations    of  the    complaint. 
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pleads  the  Btatnte  of  limitation  of  seven 
yeara,  and  ulao  rlaimf)  nnder  a  qnltrlairn 
•deed  made  to  him  by  Moses  Harrell  for  the 
land  In  controversy.  The  plaintiffs' evl- 
flence  tended  to  show  that  their  ancestor, 
Drennan,  for  many  years  prior  to  his 
•death, claimeil  tooven thisland;  thatslnce 
his  death  plaintiffs' have  always  claimed 
to  own  It,  have  paid  taxes  on  it,  have 
twice  redeemed  It  from  forfeiture  tor  taxes, 
hare  sometimes  cut  timber  un  It,  and  used 
It  as  a  landing  for  a  ferry  boat;  that  It 
had  been  known  all  the  while  as  the  "Dren- 
aan  Land;"  that  there  had  been  a  deed 
from  Samuel  W.Walker  to  Drennan,  in 
DreDnan*8  posBession,  for  some  lands,  but 
what  lands  were  described  In  It  tlie  wit- 
ness did  nut  know.  A  witness,  who  Raid 
be  was  familiar  with  the  lands  o^  ned  by 
Drennan  In  his  lifetime,  testified  that  he 
knew  that  Drennan  owned  this  land,  but 
bow  the  witness  knew  it  he  could  not  tell. 
David  Dickerson,  a  witness  for  the  plain- 
tiffs, testified  that  he  made  a  copy  of  the 
original  entries  at  the  land  ofHre,  and 
found  that  the  land  was  entered  by  8am- 
nel  Walker;  that  he  always  knew  thatCol. 
Drennan  claimed  the  land;  that  he  had 
been  almost contlniiouBly  county  surveyor 
of  Crawford  county,  since  1K42,  till  about 
two  years  before  givin);  Ills  testimony. 
"The  defendant  objected  to  the  testimony 
of  this  witness, — his  testimony  as  to  the 
land  being  known  as  the  '  Drennan  Land,' 
— on  the  ground  that  it  was  secondary, 
hearsay,  aud  not  competent."  The  court 
overruled  the  objection,  and  he  excepted. 
Moses  Harrell,  the  vendor  of  the  appel- 
lant, a  witness  for  appellees,  testified  In 
substance  that  he  went  on  the  land  ttbout 
nine  years  before  the  time  when  he  testi- 
fied; that  he  knew  It  was  not  bis  land; 
that  he  never  laid  any  claim  to  It,  and  nev- 
er Intended  to  own  it;  that  he  thought  he 
would  use  It  till  the  owner  told  bim  to  get 
off;  that  Hunt,  who  owned  land  adjoin- 
ing, told  him  It  was  Drennan  and  Scott's 
land,  and  that  they  would  not  care  It  he 
made  a  little  patch  on  it;  that  be  cleared 
and  had  nnder  fence  two  acres;  that  In 
1889,  Stewart,  the  appellant,  wanted  to 
buy  his  patch  of  land;  that  he  told  him 
that  he  did  not  own  anything  hut  the 
rails;  that  Stewart  said  he  would  give 
him  f  10  for  his  chance;  (hat  be  accepted 
the  proposition,  and  at  first  objected  to 
making  Stewart  a  quitclaim  deed;  told 
Stewart  that  he  Jid  not  own  the  land, 
hut  Anally  made  him  a  qnltclaira  deed, 
It  having  been  explained  to  him  that  when 
a  man  gives  a  quitclaim  deed  It  just  means 
that  he  Is  going  t<i  pull  up  and  leave  the 
land.  To  thisstatementabouttheexplan- 
atlon  as  to  what  a  qnltclalm  deed  meant 
-defendant  objected.  The  objection  was 
overruled,  and  he  excepted.  The  land  bad 
never  been  Inclosed,  or  In  actual  occupan- 
cy, further  than  as  stated.  The  proof 
tends  to  show  that  Stewart  went  upon 
the  land  about  six  years  before  thelnstltn- 
tlon  of  this  suit;  that  his  occupancy  was 
open  and  hostile.  The  defendant  read  in 
evidence  his  deed  from  Moses  Harrell  to 
the  land.  On  the  trial  the  plulntiffs,  over 
the  objection  of  the  defendant,  read  in  evi- 
•dence  a  deed  from  .1.  A.  Scott  and  wife  to 
Drennan,  the  plaintiffs'  ancestor,  for  this 
v.208.w.no.28— 69 


land.  It  was  not  shown  that  J.  A.  Scott 
and  wife  bad  any  title  to  the  land  what- 
ever. The  appellant  had  adverse  posses- 
sion of  the  land  himself  only  about  six 
years,  and  as  his  vendee,  Harrell,  did  not 
claim  the  land,  or  expect  to  tr.y  to  hold  It, 
his  possession  was  not  adverse,  becanse  It 
was  not  hostile.  It  follows,  therefore, 
that  there  was  no  adverse  possession  by 
the  appellant  and  his  vendee  for  seven 
years,  the  period  rcqniredto  form  tlie  stat^ 
ute  bar.  The  appellant  could  not  add  the 
time  his  vendee  was  in  possession  to  his 
adverse  holding,  because  adverse  posses- 
sion Is  determined  by  the  gvo  aaliao  with 
which  It  begins  and  continues,  end  roust 
continue  for  the  full  period  prescribed  by 
the  statute,  and  it  mnat  beliostlle.  Hingo 
V.  Woodruff.  43  Ark.  486,  487;  Byers  v. 
Daniey,  27  Ark.  92.  Then  all  that  Is  left 
the  appellant  is  n  bare,  naked  possession, 
which,  however,  is  Buttlcipnt  against  all 
wbocannot  show  a  superior  title  or  bet- 
ter right  to  possession. 

Is  the  evidence  suHlcientto  warrant  the 
verdict  of  the  Jury?  Ejectment  may  be 
maintained,  under  our  statute,  upon  an 
entry  of  land  at  the  land  otflre.  Mansf. 
Dig.  §2828;  Brnmraettv.  Pearle,36Ark.471. 
Where  a  deed  orcertlflcate  showing  an  en- 
try of  land  at  the  land  offlce  bas  been  lorit, 
it  Is  competent  to  prove  the  entry  by  sec- 
ondary evidem-e.  The  best  secondary  ev- 
idence to  prove  the  entry  atthe  InadofBce, 
the  certificate  of  entry  or  deed  being  Uist, 
is  an  exemplification  of  the  book  of  en- 
tries at  the  land  ofHce,  showing  the  entry. 
The  entry  in  tbia  case  was  proven  by  the 
testimony  of  Dickerson,  who  swore  that 
he  made  a  copy  of  the  entries  at  the  laud 
ntflne,  and  found  that  this  land  bad  been 
entered  by  Samuel  Walker.  As  we  un'ler- 
stand  the  record,  there  was  no  objection 
to  this  evidence,  and  we  take  it  that  the 
entry  of  the  land  by  Walker  was  proven. 
It  Is  shown  by  the  e^'idence  that  Drennan, 
In  his  lifetime,  claimed  the  land,  and  that 
it  was  known  as  bis;  and  a  witness  who 
bad  been  sheriff  of  the  county  in  Dren- 
nan's  liretinie,  and  had  an  execution  at 
one  time  aealnst  him,  and  who  said  In 
his  evidence  that  he  was  familiar  with 
Drennan's  lands,  testified  that  he  knew 
that  Drennan  owned  this  land,  but  could 
not  tell  how  be  knew  it.  It  was  shown 
that  Drennan,  in  his  lifetime,  had  a  deed 
from  Samuel  Walker  to  lands  that  had 
been  recorded  In  the  county  where  the 
land  in  controversy  Hps;  that  the  records 
were  destroyed  byflre;  that  some  deeds 
of  Drennan's  were  sent  to  attorneys  atFt. 
Hnilth,  and  that  the  witness  thought  the 
deed  from  Walker  to  Drennan  was  among 
them :  that  no  deed  from  Walker  to  Dren- 
nan could  now  be  produced;  that  the  wit- 
nesses did  not  remember  the  description  of 
the  land  in  the  deed  from  Walker  to 
Drennan.  It  appeared  that  Drennan  and 
his  heirs  had  claimed  to  own  this  land  for 
over  30  years  before  the  institution  of  this 
suit,  and  It  was  not  shown  In  the  menu 
time  any  one  had  dit<])uted  their  claim, 
which  was  open  and  gt'nenilly known,  un- 
til the  appellant  claimed  the  land  under 
bis  quitclaim  deed  from  Harrfll,  who  nev- 
er claimed  It.  These  are  the  circumstan- 
ces proven  In  evidence  to  show  that  a  deed 
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bad  been  made  by  Walker,  wbo  entered 
tbe  land,  conveying  it  to  John  Drenuan  In 
hit)  lifetime.  Under  the  peculiar  clrcum- 
Btancea  ot  tbe  case,  we  think  the  facu  and 
clrcunaatonceB  proven  were  competent  ey- 
ld»nce,  aod,  If  they  ehowed  to  theeatle- 
tactlon  of  tbe  Jary  that  the  appellpes  were 
the  owners  of  tbe  land,  and  entitled  to 
puHMeHHlon,  we  cannot  Hay  there  was  no 
evidence  to  Hupport  the  verdict. 

The  motion  for  a  new  trial  states  that 
"the  court  erred  In  giving    instructions 

namberod  from to  ,"and"ln 

refusing  to  give  instructions  numbered 
,  respent.lvely,  anked  for  by  the  de- 
fendant," and 'In  modifying  instructions 

numbered ."    It  does  not  state   to 

which  of  the  instructions  the  esceptlona 
apply.  All  previous  esceptlona,  not  Incor- 
porated In  a  motion  for  a  new  trial,  are 
abandoned.  If  the  party  taking  the  ex- 
ceptions in  the  circuit  court  wishes  to  in- 
sist upon  them  in  the  supreme  court,  he 
must  point  them  out  specifically  in  his  mo- 
tion for  a  new  trial.  This  has  always 
been  the  rule  in  this  court.  Finding  no 
substantial  error,  the  Judgment  of  tbe  cir- 
cuit court  is  a£9rmed. 


FoHDYCB  et  al.  t.  Lowman. 

(Supreme  Court  of  Arkangas.  Jan.  7,  1^.) 
Injurt  to  Employe — Assl'MPtiom  of  Rkk. 
Where  a  brakeman  is  injured  while  at 
work  on  some  flat  cars  that  were  beinK  pushed 
ahead  of  an  engine,  he  cannot  recover  if  the 
risk  was  witliin  the  scope  of  his  employment, 
and  if  he  knew,  when  he  entered  the  service 
of  the  road,  that  it  was  its  custom  to  push  flat 
cars  In  that  way;  but  if  he  was  iKnorant  of  this 
custom  when  he  entered  the  service  of  the  road, 
or  of  facts  which  ought  to  have  apprised  liim 
of  it,  and  the  custom  was  improper,  and  ez- 
poeed  liim  to  unnecessary  hazard  when  per^ 
forming  the  duties  assigned  to  him,  he  did  not, 
in  such  case,  assume  the  risk,  and  could  re- 
cover if  free  from  contributory  negligence. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty ;  John  M.  Elliott,  Judge. 

Action  by  Allien  C.  Lownian,  as  admin- 
istratrix, etc.,  against  S.  W.  Fordyce  and 
A.  U.  iSwanson,  receivers  of  the  St.  Louis, 
Arkansas  &  Texas  Unilwny  Company,  to 
recover  damagea  for  the  death  of  plain- 
tiff's luttstate,  caused  by  the  alleged  neg- 
ligence of  defendants.  From  a  Jud)<:ment 
entered  on  a  verdict  of  $15,1)00  in  favor  of 
plaintiff,  defendants  appeal,     lleversed. 

The  following  instructions  were  given 
at  the  request  of  plaintiff: 

"(I)  When  defendant  corporation  em- 
ployed deceased  asa  brakeman  it  assumed 
a  duty  to  the  deceased  to  provide  him 
with  a  reasonably  safe  place  and  surronnd- 
InKS,  and  with  reasonable  tiafeguards 
against  danger,  so  as  not  to  materially 
increase  the  dantrer  attending  tbe  work 
required  of  said  deceased  as  sncb  brake- 
man.  The  deceaseil  nssumud  the  natural 
risks  incident  to  such  employment,  but 
did  not  aHHunie  any  increased  risk  not  in- 
cident to  such  employment,  nor  did  he  as- 
aume  tbe  risks  incident  to  tlie  negligence 
of  the  defendunt  corporation.  (2)  in  as- 
suming risks  incident  to  the  employment, 
tlie  deceased  did  not  assume  riska  not  rea- 


sonably Incident  to  the  employment.  (8) 
When  the  employment  is  hazardous,  tbe 
employer  assumes  the  duty  of  exerclsiue 
reasonable  care  and  prudence  to  provide 
the  servant  he  employs  a  reasonably  safe 
place  and  surroundinus  to  exerclMe  tbeero- 
pioyment,  and  to  maintain  at  all  timea 
during  such  employment  reasonable  safe- 
guards against  accident  wblleso  engaged. 
(4)  If  the  Jury  find  for  the  plaintiff,  tliey 
will  assess  the  damages  at  whatever  snm 
they  may  deem  will  compensate  the  widow 
and  the  next  of  kin  to  the  deceased  for  the 
pecuniary  loss  they  hove  sustnincd  by  rea- 
son of  his  death,  taking  into  consideration 
all  theclrcumstances  of  the  case.  The  law 
Axes  no  exact  rule  for  the  measure  of  the 
diimoges,  except  that  the  Jury  shuU  give 
surli  (JamuKes  as  they  shull  deem  a  fair 
and  Jnst  compensation,  with  refereuca  to 
the  pecuniary  injuries  resulting  from  the 
death  of  the  deceased  to  his  widow  and 
next  of  kin.  The  amount  is  left  to  the 
sound  sense  and  deliberate  Judgment  of  the 
Jury.  (6)  if  the  Jury  find  from  the  evi- 
dence that  the  mode  of  moving  the  con- 
Btmctlon  cars  on  the  defendants'  railway 
in  Irontof  the  locomotive  had  been  report- 
ed to  and  sanctioned  by  the  defendants, 
and  tbe  defendants  had  been  fully  advised 
thereof,  and  had  not  corrected  the  same, 
and  that  that  mode  of  moving  cars  was 
negligent  and  extra  dangerous  to  the  em- 
ployes of  the  company,  and  the  deceased 
was  injured  by  reason  of  such  uegligence, 
then  the  negligence  was  that  of  tbe  de- 
fendants, and  not  that  of  the  condnctor." 

The  court  gave  the  following  instruc- 
tions at  tbe  reqnestof defendants, butadd- 
ed  to  the  end  of  each  the  words,  "and  the 
defendants  were  freelrom  any  fault  or  neg- 
iigeuce  on  their  part, "  to  which  defendants 
excepted : 

**(])  Where  an  employe,  such  as  Low- 
man, the  deceased  brakeman  in  thlH  case, 
is  injured  by  the  uegligence  of  a  fellow 
aervant,  the  common  masters,  the  receiv- 
ers of  the  railroad,  in  this  case,  are  not  lia- 
ble. (2)  The  court  instructs  the  Jury  that 
thn  term  'fellow  servant'  included  ail  who 
serve  the  same  muster,  work  nnder  the 
same  contract,  derive  authority  and  com- 
pensation from  tbe  same  source,  and  are 
engaged  in  the  same  general  business,  al- 
though it  may  be  in  different  grades  and 
departments  of  it.  (.S)  Under  the  evidence 
in  this  cafie  the  court  instructa  the  Jury 
that  Conductor  Jones  und  Brakeman 
Lowman  were  fellow  servants,  and,  even 
if  the  Jury  should  find  from  the  evidence  in 
thlHcaHcthat  Lowman  lost  his  life  through 
negligence  of  Jones,  the  conductor,  in  mat- 
ter of  handling  tbe  train  upon  which  Low- 
man  was  at  work.  It  being  tlie  negligent 
act  of  the  fellow  servant,  his  widow  can- 
not recover  In  this  case,  and  the  Jury  will 
find  for  the  defendants.  (4)  The  court  in- 
structs the  Jury  that  it  Is  the  law  that  in 
forming  a  passenger  train  no  baggnge, 
freight,  merchandise,  or  lumber  cars  shall 
be  placed  In  the  rear  of  passenger  cars, 
and  if  they,  or  any  of  them,  flhail  he  so 
placed,  and  any  accident  shall  happen  to 
life  or  limb,  the  officer  ur  agent  who  so  di- 
rected or  knowingly  suffered  such  arranse- 
ment,  and  the  conductor  or  eugineer  nl 
the  train,  aball  each  and  all  be  held  gniltr 
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of  Intentionally  caaBinj):  the  injury,  and 
shall  be  paniabed  aL-cmdingly ;  and  there- 
fore, had  the  conilnctor  or  engineer  so 
placed  the  cars  referred  to  In  the  pleadings 
In  this  ease,  they  would  have  been  held 
Kuilty  of  Intentionally  causing  the  Injury 
to  Lownian,  the  deceased  brakeman, 
whicii  reaulted  In  his  death.  (5)  The  bur- 
den ol  proving  that  the  defendants  im- 
pused  npon  Lowman  duties  more  hazard- 
ous and  dangerouii  than  he  had  contract- 
ed to  perform  rests  upon  the  plaintiff,  and 
In  the  absence  of  any  evidence  on  that  is- 
sue, the  Jury  sbonld  find  for  the  defend- 
ants." 

./.  M.  «C  ./.  G.  Taylor  and  Sam.  H.  Weat, 
for  appellants.  N.  T.  White  and  White  & 
WooMdge,  for  appeUee. 

HcoHRH.J.  This  action  was  brouKht  to 
recover  damages  alleged  to  have  been  oc- 
casioned by  the  death  of  Samuel  Lnwraan, 
the  plaintiff's  Intestate,  who  was  killed  by 
a  wreck  of  the  train  on  which  he  was  act- 
ing as  head  brakeman  at  tlie  time  in  the 
employment  of  the  appellants,  who,  as  re- 
ceivers, had  charge  of  the  St.  Louis,  Ar- 
kansas &  Texas  Railway.  The  accident 
occurred  on  the  first  trip  made  by  the  de- 
ceased over  the  road  MS  lirakeman.  The 
train  was  a  mixed  pasHt^nger,  freight,  and 
constrnctiun  train,  and  at  the  time  of  the 
wr«x;k  was  pushing  ahead  of  the  engine 
some  flat  cars,  used  as  gravel  cars,  which 
had  been  unloaded,  and  were  being  pushed 
back  to  a  gravel  pit  to  be  loaded.  It  ap- 
pears from  the  evidence  In  the  case  that  It 
had  been  the  custfim  upon  the  road  to 
thus  push  these  flat  cars  ahead  of  the 
train,  because  there  was  no  switch  where 
the  cars  were  unloaded ;  that  the  place  of 
the  brakeman  was  on  the  second  one  of 
these  flat  cars  from  the  front,  ahead  of 
the  engine, — where  the  deceased  was  at 
the  time  of  the  wreck  In  the  discharge  of 
his  duty  as  brakeman,  which  position 
he  voluntarily  assumed,  after  he  bad 
conpleii  theflat  cars  to  theengine  in  front, 
without  any  complaint  on  bis  part;  that 
tills  position  was  more  dangorous  than  a 
position  In  the  rear  of  the  engine;  tbat  be 
was  nut  commanded  to  go  npon  these 
cars,  but  was  expected  to  do  so,  by  the 
conductor  of  the  train,  and  would  have 
been  ordered  to  do  so  had  he  not  gone 
upon  them  of  his  own  accord.  Whether 
there  was  evidence  that  the  deceased  knew 
of  this  custom  to  push  these  flat  cars 
ahead  of  the  train  before  starting  npon 
this  trip  was  lor  the  Jury.  As  to  whether 
tills  was  a  proper  thing  to  du  by  the  rail- 
road company,  or,  assomcif  the  witnesses 
expressed  It.  was  proper  "railroading," 
there  was  conflict  in  the  evidence.  Alter 
Ave  instructions  had  been  given  for  the 
pliiintiff,  to  which  thedefendants  excepted, 
and  flvehaii  also  been  given  for  thedefend- 
ants, and  those  asked  for  by  thedefendants 
had  been  modified  by  the  court,  and  given 
as  mollified,  over  thedefendants'  objection, 
the  Jury  returned  a  rerdictfor  the  plaintiff 
in  the  sum  of  915,000:  whereupon  thede- 
fendants moved  to  set  aside  the  verdict, 
and  fur  a  new  trial.  Their  motion  was 
denied,  and  they  have  appealed  to  this 
court. 

We  do  not  propose  to  discuss  the  ln> 


structlons,  but  deem  It  suflSclent  to  de- 
clare the  law  applicable  to  the  case,  and 
to  say  of  the  first  and  third  Instructions 
given  at  the  Instance  of  the  plaintiff  tbat 
they  are  abstract,  and  inapplicable  to  this 
case,  and  that  the  fifth,  given  at  the  in- 
stance of  tile  appellants,  does  not  fully  de- 
clare the  law.  There  la  no  question  ol  the 
negligence  of  a  fellow  servant  Involved  in 
the  case.  The  questions  are,  was  there 
negligence  upon  the  part  of  the  railway 
company,  and  was  there  contributory  neg- 
ligence upon  the  part  of  the  deceased  that 
will  preclude  his  recovery?  These  are 
questions  for  the  Jury,  under  proper  direc- 
tions, as  to  the  law,  by  the  court.  It  the 
risk  from  pushing  flat  cars  ahead  of  tbe 
engine  was  one  ordinarily  incident  to  and 
fairly  within  tbe  scope  of  the  employment 
of  the  deceased,  he  assumed  It  npou  enter- 
ing the  service  of  thedefendants;  and  If 
he  knew  when  he  entered  the  service  of  the 
defendants  that  it  was  the  custom  on  tlie 
road  to  push  flat  cars  ahead  of  the  engine, 
be  is  deemed  to  have  contracted  with  ref- 
erence to  the  custom,  and  to  have  waived 
any  claim  for  damages  for  injury  result- 
ing from  so  pushing  the  cars,  though  thus 
pushing  them  was  Improper.  But  If  be 
was  ignorant  of  this  custom  when  he  en- 
tered the  service  of  tlie  defendants,  or  of 
facts  which  ought  to  have  apprised  hlin  of 
it,  and  the  cuHtom  was  Improper,  and  ex- 
posed him  to  unnecessary  hazard  when  he 
was  called  upon  In  an  emergency  to  perform 
thedutles  asKlgned  him,  be  did  not  assume 
the  rlHk  on  entering  the  service  of  the  de- 
fendants, and  the  right  to  recover  would 
depend  upon  whether  he  was  KUllty  of 
con trlliutory  negligence.  This  must  be  de- 
termined from  all  the  facts  nnd  circum- 
stances of  the  case.  If  he  needlessly  In- 
curred a  danger  of  which  be  bad  been  Ig- 
norant up  to  that  time, or  If  be  undertook, 
a  work  so  dangerous  tbat  an  ordinarily 
prudent  person,  situated  as  he  was,  would 
not  have  undertaken  It,  there  can  be  no 
recovery;  but  If,  in  the  course  o[  bis  serv- 
ice, be  ascertained  that  the  c.-irs  had  to 
he  pushed  ahead  of  the  engine,  nnd  it 
seemed  reasonably  necessary  fur  him  to  get 
upon  them  In  order  to  discharge  bis  duty, 
and  tbe  danger  was  sucb  that  an  ordi- 
narily prudent  person, situated  as  be  was, 
would  have  deemed  It  prudent  to  do  so, 
nnd  if.  In  the  exercise  of  ordinary  pru- 
dence, he  dill  so,  he  was  not  chargeable 
with  contributory  negligence.  Hamilton 
V.  Mining  Co.,  (Mo.  Sup.)  18  S.  W.  Rep.  977; 
Patterson  v.  Railroad  Co..  76  Pa.  St.  889; 
1  Shear.  &  R.  Neg.  §§  ail,  212.  For  the  er- 
roT^  indicated  the  Judgment  la  reversed, 
and  tbe  cause  Is  remanded  for  a  new  trial. 


Prjck  v.  Statb. 
(Supreme  Court  of  Arkangcu.    Jan.  7, 1898.) 
Cbiminai,  Law— CoNTiN-CAxr-E — Discretion  or 

COCRT. 

The  discretion  of  the  trial  coTirt  in  re- 
fusing a  coDtinuance  on  the  ground  of  the  ab- 
sence of  one  of  defendant's  witnesses  will  not 
be  disturbed  when  it  appears  that  defendant, 
after  he  was  released  on  bail,  had  about  eight 
months  in  which  to  prepare  for  trial,  that  the 
venae  of  the  case  had  been  changed  and  on^ 
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continaaoce  granted  on  account  of  defendant, 
and  that  there  were  other  persona  who  knew 
something  of  the  circumstances  immediately 
preceding  the  killinK  about  which  the  absent 
witness  was  to  testify,  and  no  effort  was  made 
to  secure  their  testimony. 

Appeal  frum  circuit  rourt,  Lincoln  coun- 
ty; John  M.  Elliott,  .Indge. 

Ed.  Price  was  convicted  of  murder,  and 
appeals. 

Tbe  (ollowlne  inRtrurtion  wan  excepted 
to  by  tbe  defendant:  "(1)  Tbe  court  In- 
BtructB  the]ur.v  that  defendiint,  Ed.  Price, 
as  M  policeman  of  tbe  city  of  Pine  Liluff, 
had  no  legal  authority  to  arrest  tlie  de- 
ceased, Henry  Morton,  without  a  war- 
rant, unless  deceased  bad  committed  a 
public  offense  in  the  presence  of  said  police- 
man,  or  unless  said  officer  at  the  time  had 
reasonable  grounds  for  believing  that  de- 
ceased bad  ciimmltted  a  felony ,  and  if  the 
defendant,  as  an  officer,  urrested  the  de- 
ceased without  a  warrant,  when  he,  de- 
ceased, bad  not  committed  a  public  offense 
In  the  presence  of  said  officer,  or  whea  de- 
fendant had  no  reasonable  groumls  for, 
believing  that  deceaNed  had  committed  a 
felony,  then  the  defendant  invaded  the 
rights  of  liberty  of  the  deceased,  and  the 
deceased  was  Justified  in  defending  himself 
against  the  unlawful  invasion  of  the  said 
defendant  in  a  manner  reasonable  and 
necessary  to  regain  his  liberty ;  and  so 
long  08  defendant  maintained  an  illegal 
arrest  of  deceased,  and  denied  him  bis 
Jlberty,  defendant  cannot  justify  himself  In 
slaying  deceased,  even  though  done  in  self- 
defense."  The  following  instruction  was 
asked  by  thi^  defendant,  and  refused  by 
the  court:  "(4)  If  the  Jury  believe  from  the 
«vldpnce  that  the  defendant  was  in  dan- 
tier  of  losing  his  life,  or  of  receiving  great 
bodily  injury,  at  the  hands  of  tbe  de- 
ceased, then  they  will  acquit." 

H.  Klag  Wbfte,  tor  appellant.  W.  E. 
AtklnnoD,  Atty.  Oeu.,  and  Cburlps  T.  Cole- 
man, for  tbe  State. 

Hl'gbeh,  J.  The  court  has  examined 
and  considered  the  several  instructions 
given  and  refused  in  tbe  case,  and,  while  it 
does  not  appear  that  the  first  Instruction 
was  called  for  by  the  evidence,  we  are  of 
tbe  opinion  that  it  could  not  have  misled 
tbe  Jury,  when  considered  in  connection 
with  the  other  InHtructions  given.  There 
was  reason  to  believe  from  the  evidence 
that  tbe  deceased  hud  committed  a  public 
offense  In  the  presence  of  tbe  appellant, 
who  was  an  officer.  It  does  not  appear, 
however,  that  tbe  appellant  was  preju- 
diced by  the  iustruction. 

There  was  no  error  in  the  coart's  refusal 
to  give  the  fourth  instruction  asked  for 
by  the  appellant;  the  law  having  been 
sufficiently  given  in  other  Instructions, 
and  this  one  being  too  broad. 

Tlie  only  remaining  question  in  the  case 
is,  did  the  circuit  court  commit  a  revers- 
ible error  in  denying  tbe  application  of 
tbe  appellant  for  a  continuance  of  the 
cause  on  acconnt  of  theabsenceof  the  wit- 
ness Chester  Morrow?  Section  2180  of 
Mansfield's  Digest  provides  that  "the  pro- 
viHlons  of  law  in  civil  actions,  In  regard  to 
the  postponement  of  tlie  trial  of  actions, 
■ball  apply  to  the  postponement  of  prone- 


catiooa  on  behalf  of  defendants. "  Section 
340  of  tbe  CivU  Code,  being  section  5ias  of 
Mansfield's  Digest,  provides  that  "a  mo- 
tion to  postpone  a  trial  on  accoanC  of  tbe 
absence  uf  evidence  shall,  it  required  by 
tbe  opposite  part.v.  be  made  only  upon 
affidavit  showing  the  materiality  of  tbe 
evidence  expected  to  be  obtained,  and 
that  dun  diligence  has  been  used  to  obtain 
It :  and,  if  it  Is  for  an  absent  witnesit,  the 
affidavit  must  show  what  facta  tbe  affi- 
ant believes  tbe  witneaa  will  prove,  and 
not  merely  tbe  effect  of  sued  facts  in  evi- 
dence, and  that  the  affiant  himself  believea 
them  to  be  true."  The  application  in  tbis 
case  fails  to  state  that  the  affiant  htmseU 
believes  the  facts  to  be  true,  wbicb  be 
■tutes  in  his  application  he  could  prove 
by  the  absent  witness.  We  do  not  sup- 
pose that  for  this  omission  alone  the  mo- 
tion for  cuntinnance  was  denied,  nor  do 
we  decide  that  it  would  have  been  in  this 
case  sufficient  reason  for  denying  tbe  mo- 
tion. The  venue  in  tbis  case  liad  been 
changed  from  .Tetferson  to  Lincoln  county 
on  the  application  of  the  appellant.  After 
tbe  venue  had  been  chanKcd  to  Lincoln 
county,  the  trial  of  the  cause  was  contin- 
ued, upon  the  application  of  the  appol- 
lant,  for  one  term  of  the  court.  It  ap- 
pears that  after  his  arrest  tbe  defendant 
was  admitted  to  bond  and  released  from 
the  custody  of  the  sheriff  on  the  28th 
of  October,  1891.  Tbe  venue  was  changed 
November  12, 1S91,  to  Lincoln  circuit  court, 
which  began  22d  February,  1802.  On  tbe 
22d  of  February.  1892,  the  Lincoln  circuit 
court  continued  tbe  cause  on  acconnt  of 
thesiciinessof  tbe  defendant,  and  set  it  for 
trial  tlie  ITth  day  of  August.  1892.  On 
tbe  latter  date  the  defendant  filed  bis  mo- 
tion lor  continuance,  which  was  denied. 
Ko,  It  appears  that  the  defendant,  after 
he  was  released  on  bail,  bad  abont  8 
months  and  20  days  in  which  to  prepare 
tor  his  trial,  and  to  take  steps  to  insure  the 
attendance  of  bis  witnesses.  It  is  true  he 
had  had  the  absent  witness  recognlied 
tfi  appear  and  testify,  and  had  bad  a 
subpoena  issued  for  him  shortly  before  the 
term  of  tbe  court  at  which  he  was  tried; 
yet  we  cannot  say,  in  view  of  the  large 
discretion  of  the  circnlt  court  in  granting 
or  refusing  applications  for  contlnaance. 
tliat  the  circuit  coartabuaed  its  discretion 
In  refusing  the  application  in  this  cane. 
Several  witnesses  who  testifleil  in  the  case 
saw  the  shooting,  and  knew  tbe  facts  at- 
tending the  killing.  Besides,  it  appears 
from  the  application  for  continuance  that 
the  persons  in  the  neighborhood  were  dis- 
turbed by  tbe  loud  talkingof  thedeceased, 
and  tiiat  the  attention  of  some  of  these 
persons  was  called  to  tbe  parties  tmme- 
dlately  prece<liug  the  killing,  and  while 
tbey  were  going  up  the  street  from  the 
appellant's  house  to  Ur^en's  store,  where 
the  killing  occurred;  and  it  is  not  shown 
that  the  appellant  made  any  effort  to 
procure  the  testimnuy  of  these  persons  as 
to  the  occurrences  immediately  preceding 
and  down  to  the  time  of  the  killing.  Tbe 
continuance  of  causes  in  criminal  and  civil 
cases  is  in  the  sound  discretion  of  the  trial 
court,  onci  its  refusal  to  grant  a  continu- 
ance is  never  ground  for  a  new  trial,  un- 
less it  clearly  appeara  to  have  been  an 
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abase  of  Buch  discretion,  and  manltestly 
operates  as  a  denial  of  Justice.  Tliompson 
v.  State,  26  Ark.  323.  It  Is  said  tbat,  to 
warrant  a  new  trial  for  a  refngal  to  grant 
a  contlnuanct,  "it  most  be  a  flagrant  In- 
atnuce  of  an  arbitrary  and  capricloas  ez- 
erciHs  of  power  by  tlie  circuit  court,  oper- 
ating to  the  denial  of  Justice. "  Loftln  t. 
State,  41  Ark.  153.  In  only  two  Instances 
(Hensly  ▼.  Tucker,  10  Ark.  527;  McDonald 
V.  Smith.  21  Ark.  460)  Ih  it  known  tbat  tbls 
court  reversed  Judgmeota  becaose motions 
to  cuntlnne  were  denied.  In  some  Juris- 
dictions it  bas  been  held  that  a  refneul  to 
gram  a  continuance  is  not  reviewable. 
Thompson  V.  Selden,  20  How.  104;  Ward- 
law  V.Hammond, 9 Rich. Law, 454;  SAracr. 
&  £ng.  Bnc.  Luw,  p.  81S,  notel.aud  cases. 
But  this  court  bas  not  gone  so  tar.  After 
long  delay,  or  several  con tinaances  have 
l)een  granted,  the  dlncretion  of  the  court 
In  granting  or  reinRliig  a  continuance 
might  well  be  exercised  more  rigidly  than 
npon  the  first  application.  Wilson  v. 
Kocbniein.l  W.Va.  145;  Gladden  v.  State, 
13  Fla.  623;  Burrell  v.  State,  18  Tex.  713. 
We  are  of  opinion  that  in  denying  the  ap- 
plication for  a  continuance*  in  this  case 
there  was  no  abuse  of  diecretion  tbat 
warrants  a  reversal  of  the  Judgment. 
Let  the  judgment  be  affirmed. 


NiLSON  et  a/.  V.  Town  of  Jonbsboro. 

(Supreme  Court  of  Arkansas.    Jan.  7,  1893.) 
Bkbacr  of  Coxtract — Liquidated  Damases. 

1.  By  a  clause  in  a  contract  for  the  build- 
ing of  a  street  railway  in  plaintiff  town,  de- 
fendants, in  defnnlt  of  its  construction  within 
a  certain  time,  agreed  "to  forfeit  and  pay"  the 
sum  of  $500  to  plaintiff.  Held  an  agreement 
to  pay  liquidated  damages. 

2.  By  a  claune  in  a  contract  for  the  build- 
ing of  a  street  railway  in  plaintiff  town,  defend- 
ants, in  default  of  the  construction  of  the  rail- 
way witUn  a  certain  time,  agreed  to  "forfeit 
and  pay"  the  sum  of  $500  to  plaintiff.  By  an- 
otlier  clause  defendants,  as  an  earnest  of  good 
faith  ou  their  part  to  bnild  the  railway,  agreed 
to  deposit  a  bond  for  $500  with  plaintiff.  Bdd, 
that  the  giving  of  the  bond,  though  penal  in  its 
nature,  wnuld  not  affect  a  construction  of  the 
former  clause  as  an  agreement  to  pay  liqui- 
dated damages. 

Appeal  from  circuit  court,  Craighead 
county;  Jobeph  E.Biddick,  Judge. 

Action  by  the  town  of  Jonesboro 
against  O.  M.  Mlson  and  others  for  dam- 
ages forthunonperformance  of  a  contract. 
From  a  Juili^ment  for  plaintltt,  defendants 
apreal.    Afiirmed. 

The  contract  between  the  parties  is  as 
follows: 

"This  contract,  made  and  entered  into  by 
an<l  between  the  town  of  Jonesboro,  partv 
of  the  first  part,  and  J.  W.  Perkins,  J  B. 
Ulllion,  and  O.  M.  Mlson,  party  of  the  sec- 
ond part,  wltnesseth,  that  fbr  the  pnrpoFie 
of  providing  for  a  single-track  street  rail- 
way or  street  railways,  (tracks  to  be  laid 
with  iron  or  steel  rail,)  the  said  party  of 
fbofirst  part  does  hereby  grant  to  tbesald 
party  of  the  second  part,  and  tbeir  as- 
signs, for  tbe  term  of  ninety-nine  years 
from  tbe  date  of  tiiis  contract,  the  right 
of  way  on,  over,  and  along  Main  street, 
from  tbe  south  side  of  tbe  right  of  way  of 


the  St.  Loais,  Arkansas  and  Texas  Bail- 
road  to  the  southern  terminus  of  said 
street,  with  the  ezclnslve  privilege  of  us- 
ing said  street,  and  designated  portions 
thereof,  for  the  purpose  of  constructing, 
operating,  maintaining,  and  owning  said 
street  railway  thereon,  with  all  neceHsary 
and  convenient  side  tracks,  switches, turn- 
tables, turn-outs,  and  appendages,  and 
said  railway  to  be  operated  with  horse 
power,  or  such  other  power,  except 
steam,  as  they  may  elect.  But  said  right 
and  privileges  above  granted  are  subject 
to,  and  granted  upon,  tbe  following  ex- 
press conditions  and  stipulations,  to  wit: 
(1)  That  said  party  of  the  second  part 
shall  construct  and  have  in  active  opera- 
tion within  one  year  from  the  date  of  this 
contract  and  passage  of  this  ordinance, 
their  railway  along  and  over  the  follow- 
ing route,  to  wit,  on  Main  street, from  the 
said  beginning  point  to  court  square,  op- 
posite the  courthouse,  and  within  three 
years  from  said  date  they  are  to  construct 
and  bave  In  operation  tbe  said  street  rail- 
way on  Main  street,  from  court  square  to 
the  present  southern  boundary  line  of  the 
residence  of  John  C.  Flawthorne;  said 
railway  to  be  supplied  with  at  least  two 
cars,  which  are  to  be  drawn  by  one  or 
two  horses,  as  tbe  petitioners  may  deter- 
mine. (2)  And  npon  their  failure  to  do  so 
they  shall  forfeit  their  right  of  way  and 
privileges  on  all  portions  of  said  street 
npon  which  their  said  line  of  railway  has 
not  been  constructed  within  the  time 
limit.  (3)  That  in  case  the  said  party  ot 
tbe  second  part  shall  fail  to  complete  its 
first  line  of  railway,  aa  required  in  said 
first  condition  above,  within  tbe  ^leriod  of 
one  year  therein  spoclfled,  they  shall  a  t 
the  expiration  of  said  time  forfeit  all  their 
right  of  way  and  their  privileges  in  or  by 
their  contract  granted,  and  all  such  rights 
or  privileges  shall  cease  and  determine; 
and  they  shall  also  forfeit  and  pay  the 
sum  of  five  hundred  dollars  to  said  party 
of  the  first  part:  pwivlded,  the  #ork  of 
constructing  said  railway  may  not  bave 
been  prevented  by  plagnc,  epidemic,  or  oth- 
er providential  hindrances,  in  which  case 
tbe  time  during  which  snch  work  may 
bave  been  unavoidably  delayed  by  such 
cause  shall  not  be  counted  against  said 
party  of  tbe  second  part:  provided,  with 
the  allowance  of  such  time  they  shall 
complete  such  work  within  tbe  time  re- 
quired in  this  contract  for  the  completion 
of  the  same.  (4)  Tbat  all  tracks  of  said 
railway  shall  be  laid  in  accordance  with 
the  height  of  the  streets  as  may  now  or 
hereafter  be  established  ;  and  shall  always 
keep  and  maintain  their  said  railway 
tracks  in  good  order  and  repair,  so  as  not 
to  obstrnct  and  unnecessarily  Interfere 
with  the  passing,  crossing,  and  travel- 
ing of  said  street  by  vehicles  of  any  kind  ; 
and  that  no  switch,  side  track  nor  turn- 
out shall  be  laid  over  tbe  crossing  of 
any  street,  nor  extend  to  a  greater  dis- 
tance than  two  bundn><]  and  fifty  feet, 
without  the  consent  of  the  council.  (5) 
That  said  part.v  of  tbe  second  part  shall 
run  their  cars  at  all  reasonable  times  tor 
the  accommodation  of  the  public,  but 
shaU  not  be  required  to  run  them  after 
ten  o'clock  p.m.,  nor  on  the  Sabbath  day  ; 
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the.T  reservIoK  the  liRlit,  however,  to  du 
«o  Dhould  they  eo  deHire.  (6)  That  Ihe 
rate  of  fare  on  Haldatreet-car  line  shall  not 
«xceed  Ave  cents  between  any  two  points 
where  a  paseeagrer  may  get  on  and  off. 
<7)  Said  party  of  the  flrst  part  sball  have, 
and  hereby  reserves,  the  right  to  regulate 
by  ordinance  the  rate  of  speed  of  said  cars 
toberan  on  said  railway,  and  to  make  nil 
reasonable  regulatlonu  that  may  be  neces- 
sary for  the  safety  and  conreniencu  of  the 
public  and  for  persons  traveling  on  said 
railway,  and  to  prevent  its  cars  from  ob- 
structing or  banking  up  on  the  streets,  or 
from  beinguperated  in  such  a  manner  as  to 
become  a  naisance.  (8)  Whenever  said 
party  of  the  first  part  shall  permit  the 
conntruction  of  steam  or  horse  railways 
within  the  limits  of  said  Incorporated 
town,  crossing  the  track  or  tracks  of  this 
said  street  railway,  and  it  shall  become 
necessary  to  take  up  any  portion  of  said 
track  tor  such  purpose,  the  same  shall  be 
done  and  relatd  by  the  party  of  the  flrst 
part  at  Its  own  expense  and  without  un- 
necessary delay;  and,  in  case  of  unneces- 
sary delay,  the  party  of  the  flrst  part 
shall  be  liable  to  the  party  of  the  second 
part  for  actual  damages,  to  be  recovered 
by  an  action  at  law.  The  above  condi- 
tions apply,  also,  to  the  laying  of  water, 
gas,  or  sewer  pipes  within  said  town. 
(9)  Said  party  of  the  second  part  shall 
pay  to  the  said  party  of  the  flrst  part  an 
ad  valorem  tax  on  all  property  which  is 
taxable  by  law  and  owned  by  them.  Just 
as  other  citizens  are  rpqulrod  to  pay.  (10) 
said  party  of  ^he  second  part  shall  defend 
All  salts  that  may  be  brought  against  the 
incorporated  town  of  Jonesboro,  for  any 
dnmnges  resulting  to  persons  or  property 
through  nny  act  <if  omission,  neglect,  care- 
lessneHs,  or  misconduct  of  said  party  of  the 
second  part,  or  any  of  Its  officers,  agents, 
serrnnts,  or  its  employes.  (11)  Ai<  an  ear- 
nest of  good  faith  on  the  part  of  the  said 
•second  party  that  they  will  comply  with 
theccAdltions  and  stipulations  contained 
in  Ruliillvision  number  three  of  this  con- 
trixrt,  they  shall  deposit  a  good  and  entfl- 
clent  bond,  in  the  sum  of  Ave  liandred  dol- 
liirR,  to  be  approved  by  this  council,  with 
the  recorder  of  the  Incorporated  town  ol 
Jonesboro,  setting  forth  said  condllions 
and  stipulations,  before  this  contract 
shall  have  any  binding  force  and  effect 
whatever.  (12)  That  this  franchise  shall 
be  granted  for  the  rime  asked  for  by  snld 
petitioners;  but  neither  they,  nor  their 
helffn  and  assigns,  shall  sell  nor  dispose  of 
the  same  to  any  person  nor  persons  until 
the  completion  of  said  street  railway  on 
Main  street  to  Court  square  as  is  stipu- 
lated." 

J.  C.  Bawthorae  and  Eben  W.  Kimhall, 
for  appellants.    E.  F.  Hrnwa,  for  appellee. 

Manrfibld,  J.  The  only  question  to  be 
decided  In  this  case  Is  whether  the  sura 
mentioned  In  the  third  clause  of  the  con- 
tract should  be  treated  as  a  penalty  or  as 
liquidated  damages.  Such  questions  are 
regarded  as  exceptionally  vexatious,  and 
the  courts  have  not  been  guided  to  their 
solution  by  any  rule  applicable  alike  to  all 
cases.  8treeper  v.  Williams,  48  Pa.  St. 
460;  Kailroad  Co.  v.  Callahan,  66  Ua.  831; 


Jaquitb  V.  Hudson,  6  Mich.  128.  Tbe  ao- 
thorltles,  however,  show  that,  where  tbe 
Intention  to  liquidate  tbe  damagos  is  not 
obvious,  the  stiptolated  sum  will  uauaUy 
be  given  theeffect  of  a  penalty  If  it  exceeds 
the  measure  of  a  Just  compensation,  and 
the  actual  damage  sustained  is  capable 
of  proof.  1  Sedg.  Dam.  §  406;  ISutb.  Dam. 
491 :  Pennypacker  v.  Jones,  lU6  Pa.  St. 
243;  Watts  v.  Camors,  115  U.  S.  353,  360. 
6  Sup.  Ct.  Rep.  9] ;  6  Amer.  &  Eng.  Enc. 
Law,  25;  Blsp.  Eq.234;  Glasscock  v.  Rosen- 
grant,  65  Ark.  376,  18  S.  W  Rep.  379.  Bat 
where  the  contract  \s  of  such  nature  that 
tbe  damage  caused  by  its  breach  would  be 
uncertain  and  ditScult  of  proof,  the  sum 
named  by  the  parties  Is  generally  held  to  be 
liquidated  damuges,  if  the  form  and  lan- 
guage of  the  Instrument  are  nut  uufavur- 
able  to  that  construction,  and  the  magni- 
tude of  thesumdoesnotforhid  it.  Streeper 
V. Williams,  4S Pa. St. 450, 454;  ISedg.  Dam. 
§416;  1  Suth.  nam.  492,  504.  507,  nOS; 
Pierce  v.  Jung,  10  Wis.  30;  Studabaker  v. 
White,  81  Ind.  211;  Lincoln  v.  Granite  Co., 
(Ark.)  19  S.  W.  Rep.  1056;  Railway  Co.  v. 
Rust,  19  Fed.  Rep.  239;  H.ildeiuan  v.  Jen- 
nings, 14  Ark\. 331.  Tbe  facta  In  the  present 
case  do  not,  we  think.  Invoke  any  principle 
of  law  not  applied  by  tbe  court  in  the  case 
of  Williams  V.Green,  14  Ark.  316.  There  the 
parties  had  entered  Into  an  agreement  in 
writing  by  which  Willitims  bargained  to 
Green  a  tract  of  land  of  the  value  of  f  1,600, 
for  which  Green  was  to  make  payment 
by  delivering  to  Williams  a  stock  of  goods 
and  certain  mules.  Tbeconcludlng  clauHe 
of  the  agreement  was  as  follows :  •*  In  wit- 
ness of  the  above  trade  we  hereby  set 
our  hands  and  seals,  and,  on  forfeiture 
of  complying  with  it  on  the  part  of 
cither  Green  or  Williams,  we  hereby  bind 
ourselves,  our  heirs,  etc.,  in  tbe  sum  of 
five  hundred  dollars,  to  be  well  and  truly 
paid."  Green  having  failed  to  perform 
the  agreement,  It  was  held  that  Williams 
was  entitled  to  recover  the  snm  of  $500  as 
stipulated  damages.  In  delivering  tbe 
opinion  of  tbe  court, Chief  Justice  Watkins 
said:  "It  Is  true  the  parties  have  not  used 
the  term  .'stipulated  or  liquidated  dam- 
ages,' expressive  of  a  clear  intention  to 
negative  tbe  Idea  of  a  penalty:  but, on  the 
other  hand,  the  Instrument  lias  not  tbe 
form  or  a  penal  bond  where  the  snm  spec- 
ified would  exceed,  being  usually  donble, 
the  amount  or  value  of  the  subject  to 
which  the  contract  related;  and  on  tbe 
whole  we  think  these  parties  intended 
that  tbe  sura  of  five  hundred  dollars  was 
to  bo  paid  by  eitlier  party  to  tbe  other,  as 
an  agreed  compensation  for  such  damages 
as  would  result  from  u  refusal  tn  comply 
with  the  trade.  •  •  •  The  pluintitt 
could  not  be  expected  to  show  by  evidence 
what  proflts  he  might  have  made  by  the 
resale  of  the  goods  and  the  mnlea,  or 
what  other  Idsses  he  may  have  sustained 
by  HO  entire  a  disappointment  in  his  con- 
templated arrangements."  In  a  previous 
part  of  the  opinion  it  Is  said  that,  **  where 
the  damages  are  at  all  uncertain  or  un- 
liquidated, the  partiesought  to  be  aliowet] 
to  anticipate  and  Btlpuiate  them  it  they 
choose  to  do  so. "  The  case  of  Streeper  v. 
Williams,  48  Pa.  St.  450,  involved  the  coo- 
stroction  of  an  agreement  tor  the  nale  of  a 
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hotel  at  the  price  of  f  14,000,  "or  which 
$3,000  waa  to  be  paid  at  a  specified  time, 
when  a  deed  was  to  be  signed ;  part  pos- 
seBalon  to  be  delivered  Immediately."  The 
clause  of  the  contract  ont  of  which  the 
controversy  arose  was  as  follows:  "The 
parties  to  the  above  agreement  doth  sever. 
jilly  a>»ree  to  forfeit  the  sum  of  fi'iOO— sHy 
five  hundred  dollarH— in  case  either  party 
tall  tu  comply  with  the  terms ut  this  agree- 
inent."  The  court  construed  the  word 
"forfeit"  as  meaning  "to  pay,"  and  held 
that  the  sum  Qxed  by  the  clause  quoted 
was  intended  as  liquidated  damages  and 
not  as  a  penalty.  The  Jury  In  that  case 
found  that  the  actual  damages  Hustalned 
amounted  to  ouly  ^50;  but  the  supreme 
conrt  said  this  did  not  "explain  away  the 
Intention  gathered  from  the  contract." 
The  conrt,  however,  In  determining  that 
a  liquidation  of  damages  was  Intended, 
lucked  not  only  to  the  language  of  the 
agreement,  but  considered  also  its  sub- 
ject-matter, and  the  difficulty  of  meas- 
uring the  actual  loss  which  would  be 
suffered  from  the  breach  of  such  a  con- 
tract. In  City  of  Indlanola  y.  Railway 
Co.,  56  Tex.  594,  the  city  hod  granted  to 
the  railway  company  the  right  of  way 
through  certain  streets,  and  in  consider- 
ation of  this  the  company  had  agreed  to 
extend  the  road  a  certain  distance  be- 
yond the  city,  and  executed  a  bond  in 
the  sum  of  $50,000,  as  stipulated  damages, 
conditioned  for  the  faithful  performance 
of  their  agreement.  Thecompany  failed  to 
perform  the  agreement,  and  In  a  suit  on 
the  bond  it  was  held  that  the  sum  named 
therein  was  stipulated  damages.  As  In 
the  other  cases  cited,  the  decision  did  not 
turn  oloneon  the  language  of  the  bond, 
but  was  equally  controlled  by  the  consid- 
eration that  no  accurate  computation  of 
the  real  damages  could  be  made. 

In  the  rase  at  bar  the  appellee  Is  a  mu- 
nicipal corporation,  and  could  not,  in  its 
corporate  cai>acity,  suffer  any  Injury  by 
a  breach  of  the  contract.  If  nn  actual 
loss  was  contempliited  by  the  stipulation 
In  question  it  could  only,  therefore,  have 
been  such  as  would  renult  to  the  public; 
and,  as  the  parties  muHt  have  known  that 
it  was  wholly  impracticable  to  measure 
this  by  any  rale  of  damages,  it  Is  reason- 
able to  suppose  that  they  intended  to  fix 
by  the  terms  of  the  contract  the  precise 
sum  recoverable  Tor  its  breach.  Clark  v. 
Barnard,  108  D.  S.  438.  460.  2  Sup.  Ct.  Rep. 
878.  The  stipulated  sum  is  not  so  large 
as  to  be  suggestive  of  an  intention  to 
make  it  a  penalty,  and  no  argument  In 
favor  of  treating  it  as  such  can  be  drawn 
from  the  form  or  language  of  the  instru- 
ment. The  phrase  "forfeit  and  pay," 
found  in  the  third  clause,  when  conntrued 
with  all  the  other  provleions  of  the  con- 
tract, cannot  be  reaxonahly  taken  to  have 
any  other  meaning  than  that  in  the  con- 
tingency there  mentioned  the  appellants 
would  become  liable  to  pay,  and  should 
pay,  to  the  appellee  the  sum  of  $500.  The 
separate  obligation  executed  by  the  ap- 
pellants with  Davis  as  their  suraty  was 
expressly  required  by  the  eleventh  subdi- 
vision of  the  contract  as  a  security  for  the 
performance  of  the  condition  embraced  in 
the   third    clause;  and    the    only  act  the 


third  clause  binds  the  appellants  to  per- 
form is  the  payment  of  the  som  it  specifies 
on  their  failure  to  complete  the  first  line 
of  the  proposed  railway,  within  one  year 
from  the  date  of  the  contract.  Although 
the  collateral  obligation  thus  taken  is 
somewhat  in  the  form  and  phraseology  of 
a  penal  bond,  its  only  effect  is  to  bind 
the  obligors  to  pay  the  sum  specified  in 
the  third  cluuseof  the  original  contract  on 
the  condition  in  that  clause  stated.  It 
does  not,  therefore,  aid  the  appellant's 
contention.  But  It  is  argued  that,  as  the 
damage  sustained  by  the  appellee  Is  shown 
by  the  agreed  statement  of  facts,  the  case 
was  not  one  In  which  the  uncertainty  of 
the  damages  would  probably  move  the 
parties  to  a  Htipulatlon  of  the  sum  to  be 
paid.  To  this  it  may  be  answered  :  First, 
that  11  the  damages  referred  to  in  the 
agreed  statement  consisted,  as  suggeBtetl 
by  counsel,  of  the  expenses  incident  to  the 
making  of  the  contract,  they  did  not  In 
fact  result  to  the  appellee  from  Its  breach  : 
secondly.  It  cannot,  as  already  stated,  be 
BuppoHC'l  that  the  contract  contemplated 
a  compensation  for  any  actual  damage  to 
the  appellee;  and,  thirdly,  conceding  that 
it  was  subsequently  ascertained  that  the 
damages  were  capable  of  asseHRuient,  that 
fact  could  not  be  allowed  to  alter  the  in- 
tention, or  change  the  legal  effect  of  the 
stipulation.  Pierce  v.  Jung,  10  Wis.  30; 
Streeper  v.  Williams.  48  Pa.  .St.  450.  We 
conclude  that  the  Judgment  of  the  circuit 
court  is  right,  and  affirm  it. 


8pokloci£  v.  Commonwealth. 
(Court  of  Appeals  of  Kentuck]/.    Jan.  20, 1898.) 

HCBDIB— BVIDENCE— ll'liBVAILINO   LaWLBSSKESS 

ix  Neiobboubood. 

1.  On  indictment  of  one  for  s  pardcalaz 
murder,  said  to  have  resulted  from  tne  hostile 
relations  of  certain  clang,  it  la  not  competent 
to  show  other  murders  committed  by  such 
clans,  nor  the  fact  that  armed  men  were  em< 
ployed  to  protect  the  connty  seat  against  in- 
vasion therefrom. 

2.  Neither  Is  it  competent  to  show  that  a 
eon  had  been  heard  about  a  mile  from  where 
deceased  was  killed,  which  witness  reckoned 
had  been  discharged  at  decefised. 

Appeal  from  circuit  court.  Clay  county. 

"Not  to  be  officially  reported." 

Green  Spurlock,  having  been  convicted 
of  murder,  appeals.    Reversed. 

James  I).  Black,  for  appellant.  Ww.  J. 
Heudrtck,  for  the  Commonwealth. 

Pktor,  J.  The  appellant  was  convicted 
of  murder,  and  sentenced  to  the  state 
prison  for  life.  The  instructions  given  are 
not  objectionable,  but  there  Is  much  con- 
flicting evidence  as  to  the  guilt  of  the  ac- 
cused. The  deceased  was  shot  by  sonre 
one  or  more  persons  who  had  secreted 
themselves  In  bushes  along  or  near  the 
pathway  that  led  from  bis  house.  The 
killing  Is  said  to  have  resulted  from  the 
relation  of  certain  clans  of  marauders  and 
murderers  to  each  other,  existing  In  the 
county  of  Harlan.  These  clans  were  hos- 
tile to  each  other,  and  roamed  through  the 
country,  ready  at  any  time  to  take  the 
lives  of  those  who  disapproved  of  their 
savage  and  brutal  deeds.    Whether  this 
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appellant  belooKed  to  the  one  dan  or  the 
other  Is  not  necessary  for  this  court  to  de- 
termine. He  was  arralxned  and  placed 
on  trial  for  the  murder  ul  Cay  wood,  and 
for  this  offense  he  could  be  tried  under  the 
Indictment,  aud  for  no  otlier;  and  tliere- 
fore  all  the  evidence  as  to  the  otfenstes  cer- 
tain murderous  clans  had  previously  com- 
mitted was  incompetent,  or  that  other 
men  had  been  shot  and  Iciiled  or  wounded, 
should  have  been  excluded  from  the  Jury; 
also  the  tact  that  the  county  Jud^e  of 
Harlan  county  had  armed  men  to  protect 
the  county  seat  aKaiust  an  invasion  from 
the  armed  force  iif  one  Howard.  The  tes- 
timony of  Boss  Stewart,  to  the  effect  that 
he  heard  a  Kun  fired  about  one  mile  from 
where  thedeceased  waskilled;  be  reckoned 
that  it  was  shot  at  iStephen  Caywood, — 
all  such  testimony  was  incompetent,  and 
w&g  calculated  to  divert  the  mind  of  the 
Jury  from  the  real  issue  In  the  case,  and 
produce  a  conviction  on  account  of  the 
many  acts  of  lawlessness  that  liad  been 
committed  In  thecountyof  Harlan.  If  the 
accused  was  Kullty  of  assasiilnating  the 
deceased,  or  aiding  others  In  committing 
the  dastardly  deed,  there  Is  no  punishment 
too  severe  lor  him;  but  the  rule  of  law 
and  evidence  that  applies  to  all  men 
charged  with  crime  must  control  the  trial 
of  the  accuued,  aud  the  evidence  confined 
to  the  plea  of  not  guilty.  We  are  not  dis- 
posed to  adjudge  that  the  court  erred  In 
denying  the  right  of  the  accused  to  avail 
himself  of  the  testimony  of  those  with 
whom  he  was  seen  armed  on  the  morning 
of  the  murder.  There  Is  enough  testimo- 
ny on  the  part  of  the  commonwealth  to 
show  a  conspiracy  to  take  the  life  of  Cay- 
wood by  those  who  were  seen  armed  at 
or  near  the  place  of  the  killing;  and  the 
only  question  Is,  whs  the  accused  one  of 
the  number?  And,  there  being  conflicting 
testimony  on  this  point.  It  was  with  the 
]nry  to  pass  on  the  question.  But,  when 
thecoart  gavcsach  a  wide  range  to  the 
state  in  the  effort  to  show  the  deplorable 
condition  of  affairs  In  Harlan,  we  cannot 
aay  that  the  accused  was  not  prejudiced 
by  it,  and  for  that  reason  we  must  adjudge 
the  appellant  entitled  to  a  new  trial. 
Judgment  reversed  and  remanded,  with 
directions  to  grant  a  new  trial,  and  for 
proceedLn)^  consistent  with  this  opinion. 


Nants  v.  ('ommonwbalth. 
(Court  of  Appeals  of  Kentrickn.    Jan.  13,  180S.) 

HOHICIDE — JuSTIPirATIOX — USCALLED-FOB  INTBB- 
FEHENCE    IN   MUTCAL   COMBAT. 

The  killing  of  one  who,  volnntarily,  and 
without  apparent  excuse,  leaves  a  place  of  safe- 
tj,  aud  with  drawn  pistol  goes  to  where  certain 
persons — several  on  each  side — are  fijrhting,  ana, 
taking  the  side  of  one,  commences  firing  indis- 
criminately, is  justified,  though  all  the  parties 
originally  engaged  were  in  the  wrong,  if  such 
killing  was  necessary,  or  seemed  to  be  neces- 
sary, to  ward  off  danger  threatened  either  by 
deceased  or  those  with  whom  he  was  associated. 

Appeal  from  circuit  court,  Clay  county. 

"Not  to  be  officlHlly  reiiorted." 

Joseph  Nnntz,  having  liaen  convicted  ot 
manslaughter,  appeals.    Be  versed. 

James  Eversole,  for  appellant.  IF.  J. 
Mendrick,  for  the  Commonwealth. 


Lbwis,  J.  Under  a  Joint  indictmeot 
against  him  and  J.  H.  Bowling  for  raan- 
slttugbtcr,  appellant,  beinic  tried  sepa- 
rately, was  convicted.  The  person  killed 
was  Jack  Downey,  and  It  occurred  under 
these  circumstances:  There  were  assem- 
bled several  persons  In  a  liquor  saloon  be- 
longing to  Bowling,  when  a  dispute  arose 
between  him  and  one  Sebert,  who  was 
drank,  about  the  number  of  drinks  called 
for  by,  and  furnished  to,  the  latter,  which 
resulted  In  both  drawing  their  pistols, 
though  the  evidence  shows  the  laniaruage 
used  by  Sebert  only  was  insulting  and 
offensive.  But  two  of  his  friends  inter- 
posed befoi«  any  violence  was  done,  and 
induced  Sebert  to  leave  the  saloon,  and  be 
started  with  them  along  the  public  road 
away  from  the  place.  Bowling  then 
caused  all  persons  to  go  out  of  tlie  saloon, 
the  door  of  wliich  be  cIos?d  for  the  pur- 
pose, as  stated  by  him,  ot  stfipplng  the 
dIGaculty.  One  Chad  well,  a  friend  of 
Sebert,  did  not,  however,  accompany  the 
others.  Instead,  he  remained  in  front  of 
Bowling's  dwelling  house,  that  was  near 
the  saloon,  using  violent  language,  and 
brandishing  his  pistol,  at  the  same  time 
stating.  In  reply  to  a  rather  vigorous  re- 
quest of  Bowling's  wife  io  go  away,  that 
be  would  not  do  so  until  he  got  ready; 
and  thereapon,  without  any  apparent  ex- 
cuse or  provocation,  he  presented  his  pla- 
toi  at  one  Stewart,  a  friend  of  Bowliag, 
demanding  delivery  of  his  gun.  But  an- 
other person  Interfered,  nnd  induced  bim 
to  go  away,  upon  assurance  that  Stewart 
would  not  use  his  gun  against  him  If  let 
alone.  About  that  tlaie  one  Brown  en- 
deavored to  take  from  appellant  his  pis- 
tol, which  It  appears  he  had  drawn  while 
in  the  saloon,  and  then  hud  in  his  baud, 
though  not  attempting  or  threatening  to 
use  it,  and  in  the  struggle  between  them 
the  pistol  was  accidentally  discharged; 
the  ball,  however,  not  going  toward  Se- 
bert and  his  party.  Thereupon  firing 
commenced  by  botli  parties,  though  the 
evidence  sutlsfactorily  shows  the  first  shot 
was  fired  by  Cbadwell,  who  had  gotten 
a  short  distance  away;  not  having  over- 
taken Sebert  and  his  other  two  friends, 
who  were  .SO  yards  or  more  distant  from 
the  saloon.  The  evidence  shows  that 
only  Bowling,  Stewart,  and  appellnntdid 
any  shooting  on  one  side,  w  hiie  there 
were  five  of  the  Sebert  party,  subsequent- 
ly reinforced  by  the  deceased,  Downey.  A 
great  many  shots  w<*re  flred,  mony  of 
them  gol  ng  in t  o  Bowling's  d  welling  house; 
compelling  his  wife,  who  narrowly  es- 
caped being  wounded,  and  her  children, 
to  leave  it.  It  appears  that  Downey  was 
not  at  the  saloon  when  thedltiiculty  com- 
menced, being  off  in  the  woods,  playing 
cards,  but,  Immediately  after  being  In- 
formed ot  it,  be  drew  his  pistol,  and 
started  to  Join  Sebert's  party,  stating  he 
would  go  to  Sebert  or  to  hell,  and  when 
he  got  there  commenced  shooting  at 
Bowling,  Stewart,  and  appellant,  and 
while  Hii  engage'd  was  fatally  wounded. 

It  is  to  us  clear,  from  the  evidence,  that 
the  Sebert  party  were  the  aggressors;  for 
not  only  did  Sebert  himself,  wlthfiut  ex- 
cuse, use  Insulting  and  offeuaive  language 
to  Bowling,  and  also   draw    his    pistol. 
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wbfle  In  the  Baloon,  bot  there  In  evidence 
tending  to  bIiuw  that  he  premeditated 
and  intended  to  bring  on  a  difficulty.  On 
the  other  side,  neither  BonlinK  nor  bia 
friends  made  a  hostile  demonstration  after 
Sebert  lelt  the  saloon  until  first  flred  on, 
although  th«>  conduct  of  Chad  well  wan 
not  only  Insnlting  and  menaciug,  but 
amounted  to  an  assault  upon  Stewart. 
The  place  trhere  Downey  was  killed,  and 
abont  where  the  Sebert  party  bad  at  that 
time  taken  position,  was  considerubly 
further  from  the  saloon  thnn  wherw  they 
were  when  the  firlnfi;  commenced,  and  the 
other  party  had  likewise  shifted  their  potit- 
tlon,  because,  as  there  is  some  reason  to 
believe,  they  were  not  sale  In  or  about 
Itowllng's  dwelling  bouse,  for  there  Stew- 
art was  shot  and  killed.  But  the  evi- 
dence does  not  show  that  theSebert  party 
bad  retreated,  or  that  the  other  party 
had  followed  or  pursued  them,  up  to  the 
time  Downey  was  killed.  The  evidence  is 
not  satisfactory  who  fired  the  partlcnlur 
shot  that  caused  the  death  of  Downey, 
nor  does  it  appear  tbat  appellant  or 
Bowling  knew  at  the  time  he  had  lolned 
the  Sebert  party.  On  the  contrary,  ap- 
pellant testified  he  did  not  know  Downey 
was  there  at  all,  which  is  quite  probable, 
as  It  clearly  appears  he  was  off  In  the 
woods  when  the  ditflrulty  commenced. 
He  further  testified,  without  contradic- 
tion, that  he  and  Downey  had  never  had 
a  proviouB  dlffleulty,  and  were  entirely 
friendly. 

There  is  not  the  siigbteat  reason  for  be- 
lief tbat  Downey  Jolued  ttie  Sebert  party 
with  the  purpose  of  preventing  commis- 
sion of  a  felony.  But  the  evidence  places 
it  beyond  question  that  be  lelt  the  place 
be  was  at,  and  Joined  that  party,  with 
the  purpose  of  rendering  them  nil  the  aid 
In  his  power,  even  to  the  extent  of  killing 
or  wounding.  Indiscriminately,  the  other 
party,  without  any  previous  inquiry,  or 
apparent  care,  which  of  the  two  parties 
were  in  the  right.  We  thus  have  the  case, 
not  of  an  innocent  bystander  killed,  nor 
of  a  person  losing  his  life  in  an  effort  to 
prevent  commission  of  a  felony,  but  of  one 
who  voluntarily,  and  without  apparent 
provocation  or  excuse,  leaves  a  place  of 
safety,  and,  with  pistol  drawn,  goes  where 
two  parties  are  fighting,  takes  the  side 
of  one  of  them,  and  commences  to  shoot 
at  the  other,  without  regard  to  which  of 
tbem  be  might  kill  or  wound.  It  is  there- 
fore clear,  as  the  record  stands,  thnt  if  the 
deceased  had  killed  either  Bowling,  Stew- 
art, or  appellant,  instead  of  being  himself 
killed,  he  would  have  been  guilty,  not 
merely  of  the  crime  of  manslaughter,  for 
which  appellant  was  Indicted,  but  of 
murder.  And  even  if  it  be  conceded  that 
all  those  of  each  party  originally  engaged 
in  the  combat  were  in  the  wrong,  because 
they  mutually  and  willingly  engaged  in  It, 
and  that  consequently  the  plea  of  self-de- 
fense would  not  have  availed  any  one  of 
tbem  for  killing  another,  certainly  appel- 
lant was  not  In  tbe  wrong*  as  to  the  de- 
ceased Downey,  who,  without  legal  ex- 
cuse or  provocation,  commenced  firing  at 
the  party  to  which  be  belonged.  There- 
fore, though  appellant  did  in  fact  flre  tbe 
fatal  shot,  M  be  at  tbe  time  believed,  or 


bad  reasonable  grounds  to  believe,  btm- 

self  in  danger  of  losing  his  life  or  suffering 
great  bodily  harm  at  tbe  bands  of  either 
the  deceased  or  any  other  person  wltl» 
whom  he  was  then  acting  in  concert,  be 
was  excusable' on  theground  of  self-defense 
and  apparent  necessity.  Tbe  lower  court, 
in  tbe  first  instruction,  told  the  jury,  in 
general  terms,  to  find  appellnnt  guilty  it 
be  killed  deceased  at  a  time  when  It  wan 
not  necessary,  nor  reasonably  apparev''t 
to  bim  to  be  necessary,  to  protect  him- 
self from  death  or  bodily  harm  at  the 
hands  of  deceased  or  some  other  person. 
But  the  Jury  was  not  distinctly  enough 
instructed  tbat  appellant  was  excusable 
on  theground  of  self-defense,  It  he  believed, 
or  had  reasonable  grounds  to  believe,  he 
was  in  danger  of  losing  his  life  or  suffer- 
ing bodily  harm  at  the  hands  of  either  de- 
ceased or  any  one  else  belonging  to  the  Se- 
bert party,  with  whom  deceased  was  act- 
ing In  concert.  If  such  instruction  had 
been  plainly  given,  we  do  not  see  how  the 
jury  could  have  convicted  appellant;  for 
not  only  was  deceased,  but  Ove  othen» 
were,  at  the  time  firing  at  him  and  bis  twa 
companions.  Bowling  and  Stewart.  On 
the  contrary,  by  the  third  Inatrnctlon, 
bis  acquittal,  though  Bowling  may  bave- 
coramlttod  the  homicide,  was,  in  terms, 
made  tn  depend  upon  bis  reasonable  belief 
that  the  deceased  alone  was  then  about 
to  kill  him  or  Bowling,  and  that  the  shot 
which  caused  the  death  wax  tired  to  pro- 
tect appellant  or  Bowling  from  such  im- 
pending danger  of  death  or  great  bodily 
barm.  It  does  not  appear  who  fired  the 
shot  tbat  killed  the  deceased,  nor  at  whtcb 
one  of  the  three  persons  be  bad  been  or 
was  then  firing,  but,  by  voluntarily  and 
unlawfully  joining  the  Sebert  party,  be 
gave  them  aid  and  comfort;  and,  if  bte 
death  resulted  from  a  shot  fired  by  either 
Bowling  or  appellant,  tbe  act  was  ex- 
cnsable,  if  they  were  at  the  time  In  real  or 
apparent  danger  from  him,  or  any  one  or 
all_  the  Sebert  party.  Wherefore,  the  jadg* 
utent  is  reversed  for  a  new  trial  consistent 
with  tbls  opinion. 


BOQARn  et  al.  v.  O'Brien. 

(Court  cf  Appeals  of  KeiUudky.    Jan.  14,  189S.> 

Dbdioatiox  of  Alley— Pavin'o  —  Publication — 
Cdakob  op  Grade. 

1.  A  nnmber  of  persons  testified  that  a  cer- 
tain alley  had  been  open  for  many  years.  Sev- 
eral of  file  abutting  o\yner8  declared  it  a  publie 
alley;  defendants,  the  owners  of  a  single  lot, 
alone  declaring  tiie  contrary.  The  city  haa 
cleaned  and  treated  it,  also,  as  a  public  alley, 
and  had  iiad  it  set  out  on  its  map  of  streets  ana 
alleys.  Defendants'  deed,  as  well  as  one  re- 
cently made  by  tbem,  ctiUcd  for  it  as  a  iMund- 
ary.     Beld.  that  the  alley  was  a  public  alley. 

2.  A  change  in  an  ordinance  for  paving  an 
alley,  requiring  certain  stones,  which  were  to  I)*- 
set  so  as  to  protect  abutting  brick  walls  from  in- 
jury by  wagon  hubs,  to  l>e  eight  inches  square,, 
mstead  of  six,  is  not  sufficiently  material  to  re- 
quire republication  and  another  letting  of  the 
work. 

3.  Laying  a  pavement  on  an  alley,  although, 
making  the  alley  somewhat  higher,  is  not  a. 
change  of  grade,  within  the  meaning  of  an  ordi- 
nance requiring  the  same  reports,  etc.,  in  case 
of  a  change  of  grade  aa  in  the  original  establiahr- 
ment 
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Appeal  from  court  ot  common  pleae,  Mc- 
Cracken  county. 

"Not  to  be  offlclally  reported." 

Action  hy  JoUn  O'Brien  aKainst  W.  A. 
BoKard  and  otliern  to  subject  a  lotbelonK- 
ing  tu  defendants  to  Its  proportionate 
share  ot  an  assessment.  JudKnieut  for 
plaintitf.    Defendants  appeal.    Affirmed. 

E.  TV.  Bufthy  and  \V.  D.  Ureer,  iur  appel- 
lants. Robt.  L.  Reeves  and  J.  W.  Bloom- 
Held,  for  appellee. 

Hazklriog,  J.  Tbe  appellee,  O'Brien, 
under  a  contract  witli  thecity  of  Paducab, 
made  certain  Improvementii  on  an  alley- 
way In  the  city,  running  parallel  with 
Broadway,  and  connecting  Second  and 
Third  streets,  therein.  After  an  appor- 
tionment by  the  city  ensineer  «>f  the  cost 
of  the  work  among  the  various  owners  nf 
property  abutting  on  the  alley,  as  provid- 
ed by  the  charter  of  the  city,  tbecontrnct- 
or  inRtltuted  tills  action,  for  their  pro- 
portionate share  of  the  cout,  against  the 
appi'liants,  who  owned  a  lot  abutting 
tiiereon,  and  who  resisted  payment  on  tbe 
following  grounds ' 

FIrHt,  that  the  way  in  question  was  not 
a  public  alley,  and  tlierefore  not  under  tbe 
control  and  supervision  of  the  city.  The 
testimony  establishes  that  the  alley  has 
been  open  for  general  travel  for  many 
years;  and,  indeed,  no  witness  has  b9en 
found  who  can  say  when  it  was  nut  open, 
its  entire  length,  save  at  one  time,some  10 
or  15  years  ago,  one  end  wuu  closed  at, 
nights  to  prevent  persons  from  "littering 
it,  "and  save  there  was  a  b  ridge  way,  nome 
4  feet  in  width,  connecting  two  business 
faousen  on  tbe  opposite  sides  of  the  alloy, 
and  which  was  some  12  or  15  feet  over- 
head, and  in  no  way  interfered  with  tbe 
use  of  the  alley,  and  this  was  removed  a 
few  years  ago.  Wheeler,  who  has  been 
policeman  and  street  Inspector  in  the  city 
at  various  times  since  1S56,  cleaned  the  al- 
ley frequently,  and  treated  it  as  be  did 
other  public  alleys  and  streets  of  the  city 
under  his  oversight  as  an  offleer.  Hop- 
kins says  It  has  been  opened  and  used  as 
a  public  thoroughfare  by  the  general  pub- 
lic for  24  years,  to  hisknovvledge.  Patter- 
nun  knew  the  alley  was  open  for  public 
travel  in  1860  and  1861,  when  he  left  the 
city,  and  since  1872,  when  he  returned,  it 
has  remained  open  and  in  use  by  the  pub- 
lic. Cherry  knows  it  to  have  been  open 
for  travel  19  years.  The  declaration  of 
several  of  tbe  lot  owners  thereon  Is  shown 
to  have  been  to  tbe  effect  that  It  was  a 
public  alley,  and  the  claim  of  none  is  as- 
serted to  the  contrary,  save  tbe  appel- 
lants, and  that  since  this  work  began.  So 
much  as  establishing  adverse  user.  More- 
over, tbe  city,  by  an  ordinance  passed  in 
1872,  adopted  a  map  prepared  by  one  Har- 
rington, civil  engineer, In  which  the  streets 
and  alleys  are  set  out,  and  this  Includes 
and  shows  up  the  alley  in  question.  Be- 
sides all  which,  the  deed  of  the  appellants 
for  their  abutting  property,  and  tbe  one 
they  have  recently  made  to  their  vendee, 
Thompson,  calls  for  this  alley  as  one  of  its 
boundary  lines.  We  think,  therefore,  that 
the  acts  of  tbe  lot  owners  along  the  alley- 
way, the  use  made  of  it  by  the  general 
public,  and  tbe  sontrol  taken  of  it.  and 


tbe  recognition  given  it,  by  tbe  city,  dear- 
ly constitute  a  dedication,  adverse  neer, 
and  acceptance,  and  that  it  Is  a  public,  and 
not  a  private,  alley. 

The  appellants  also  rcaist  payment  of 
the  assessment  because  the  ordinance  di- 
recting this  improvement  was  not  pub- 
lished as  required  by  the  city  charter.  It 
appears  that  tbe  original  ordinance,  with 
the  proposals  for  letting  the  work,  was 
properly  published,  but  tbat  at  a  eobse- 
qnent  meeting  of  the  council  an  amend- 
ment was  adopted,  and  a  change  made  in 
the  size  of  some  of  the  stones  cumpusing 
tbe  pavement.  We  fully  reciiguice  the 
principles  contended  for  in  the  numerous 
cases  cited,  "that  the  provisions  in  a  city 
charter  in  regard  to  steps  required  before 
the  contract  for  grading,  etc.,  is  let,  are 
conditions  precedent,  and  every  require- 
ment mnst  be  strictly complieil  with,"  etc. 
In  this  case,  however,  tbe  cbange  made 
was  insignificant.  The  original  read: 
"And  also  that  a  row  on  each  outer  por- 
tion of  alley  of  good,  square-topped  lime- 
stone rock  be  placed,  the  stone  tobeabont 
six  inches  square  at  top,  and  one  foot 
long,  •  •  •  to  shield  theahutting  brlrk 
walls  from  abuse  by  wagon  hubs,"  etc. 
The  amendment  provided  that  thene  stones 
should  be  eight  Inches  square  on  top.  We 
think  this  change  was  not  sufiiclently  ma- 
terial to  require  the  republication  of  tbe 
ordinance  as  amended,  and  another  let- 
ting of  the  work. 

Again,  It  is  urged  that  under  ordinance 
No.  43  of  the  city,  providing  tbat  "the 
grade  of  a  street  or  alley  may  be  estab- 
lished by  ordinance  or  resolution  of  tbe 
council  after  it  shall  have  been  reported 
by  the  city  engineer  with  a  profile  founded 
on  actual  survey,  and  art«r  it  has  been  re- 
ferred to  and  reported  on  by  a  committee, 
changes  in  grades  already  established  shall 
not  be  made  except  on  a  like  report  of  the 
engineer,  and  reference  to,  and  report  by, 
a  committee  of  the  council," — and  that 
this  was  not  done  In  this  case.  In  this 
Improvement,  wetbink,  no  new  grade  was 
established,  or  change  made.  The  pave- 
ment was  laid  on  tbe  bed  of  the  alley  as  it 
existed  when  the  work  began.  This  made 
the  alley  somewhat  higher.  It  Is  true,  by 
the  depth  of  the  new  work,  but  we  do  not 
think  this  Is  the  character  of  cbangv  of 
grade  contemplated  by  tlie  ordinance. 

But,  say  tbe  appellants,  the  work  was 
not  done  according  to  the  contrnct  made 
between  the  city  and  appellee.  The  proof, 
however,  discloses  no  sobstantlal  differ- 
ence; and  the  acceptance  of  the  work  by 
tbe  city  council,  in  the  absenca  of  any 
frand,  is  conclusive  on  this  point. 

ft  Is  contendad,  further,  that  under  an 
act  amending  the  city  charter,  in  May, 
1888,  the  appellants  bad  tbe  right  to  have 
such  improvement  made  in  front  of  their 
property:  and  they  had.  If,  as  provided  la 
said  amendment,  they  had  notided  the 
mayor  of  thelrdesire  so  to  do,  and  entered 
into  an  agreement  tu  do  the  work.  The 
publication  of  tbe  letting,  etc.,  gave  them 
due  notice, — at  least,  it  was  the  notice 
provided  for  bylaw, — and  they  evinced  no 
desire  to  avail  themselves  of  thin  right, 
and  cannot  now  complain  on  this  behalf. 

Perceiving  no  error  in  the  Judgment  of 
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the  chancellor  in  anbjecting  the  property 
to  the  Ratletaction  of  the  assessment  sued 
for,  tbe  same  Is  afBrmed. 


Rains  v.  Rains. 
{Court  of  AppeoUa  of  KenXucky.    Jan.  14,  1898.) 

BODNDART   litNBS— LOOATIOK. 

Where  a  doable  locust,  called  for  In  a 
deed  as  a  comer,  ia  near  the  mouth  of  a  stream, 
instead  of  being  at  the  head,  as  may  have  been 
supposed,  and  the  course  therefrom  ia  described 
as  north  down  the  stream  to  a  certain  point, 
about  which  there  is  no  dispute,  the  only  way 
to  run  the  line  is  to  extend  it  in  a  straight  line 
to  that  p<^t. 

Appeal  from  court  of  common  pleas, 
Whitley  county. 

"  Nnt  to  be  officially  reported. " 

Controversy  between  Bicliurd  M.  Ruins 
and  Bruce  Rains.  Judgment  from  whicb 
the  former  appeals.    Affirmed. 

Lester  Jt  Kina,  for  appellant.  K.  D. 
Perkius,  for  appellee. 

Lewis,  J.  Tbls  is  a  controversy  between 
tbe  vendor  (appellant)  of  a  tract  ot  land 
and  Ills  vendee  (appelle<>)  as  to  true  loca- 
tion or  the  dividing  Hue  between  it  and  an 
adjacent  tract  subseqnently  parcbased 
by  and  now  owned  by  tbe  former.  In 
sucb  case  tbe  only  possible  question  is  as 
to  tbe  line  described  in  tbe  deed  from  ap- 
pellant TO  appellee,  without  any  regard 
whatever  as  to  where  the  division  line 
may  be  as  dem-ribed  In  the  patent  and 
deed  under  whicn  appellant  now  claims. 
AccordlnK  to  his  deed  to  appellee,  as  well 
as  tbe  one  to  him  frnm  his  immediate  ven- 
dor, a  "double  locust**  is  called  tor,  tbe 
identity  and  location  of  which  is  put  be- 
yond question.  The  course  therefrom  ia 
"thence,  leaving;  said  line,  a  supposed 
north  course  down  the  main  branch  to 
where  the  line  of  the  above-mentioned  60- 
acre  survey  crosses  said  branch.  "  It  may 
be  that,  in  adopting  tbe  "double  locust" 
as  a  corner,  tbe  vendor  of  appellant,  and 
also  appellant  himself,  supposed  It  was 
opposite  the  head  of  the  branch,  which 
rises  on  tbe  side  of  a  mountain  along  the 
top  of  which  the  orif!;iiial  line  ran.  But  It  ia 
now  shown  to  be  a  few  poles  west  of  the 
point  opposite  the  month  of  the  branch. 
Consequently  the  only  way  to  run  the  dl- 
vteion  line  is  to  extend  it  in  a  stralKbt  line 
to  the  next  corner,  about  which  there  is 
no  dispute,  and  that  Is  where  the  50-acre 
patent  line  crosses  the  branch.  It  Is  true 
that  line  would  not  be  with  meanders  of 
the  hiancb,  but  it  Is  only  a  short  distance 
from  It,  and  not  only  follows  tbe  general 
direction  of  it,  bot  does  ran  a  north 
course.  We  think  tbe  lower  court  prop- 
erly fixed  tbat  line,  and  the  lodgment  is 
affirmed. 


Lbtk  et  a/,  t.  Zinn  et  A/. 
{Court  cf  Apveaii  aj  Kentuck]/-   JTan.  19,  1898.) 

UOBTSASS  BT  InSOLTBHT   DbBTOK  —  FRirBBBNOBS 
— EVIDBNCB — HOMESTBAD. 

1.  A  mortgage  l>7  a  debtor  to  secure  a  cred- 
itor will  not  be  adjudged  a  general  assignment 
at  the  suit  of  another  creditor,  because  made  "in 
contemplation  of  Lnsolrency,  and  with  the  design 


to  prefer  one  or  more  creditors  to  tbe  exdnsioa 
in  whole  or  in  part  of  others,"  as  provided  by 
Grffli.  St.  art.  2,  c.  44,  §  1,  where  the  evidence 
fails  to  show  that  the  debtor,  at  the  time  he  exe- 
cuted the  mortgage,  knew  he  was  insolvent,  or 
executed  it  in  contemplation  of  insolvency. 

2.  The  fact  that  investigation  showed  that 
the  assets  of  such  debtor,  consisting  of  real  es- 
tate and  the  usual  resources  of  a  retail  ^mer- 
chant, amount  to  about  $12,000,  and  the  liabili- 
ties to  about  $16,000,  and  that  a  short  time 
thereafter  the  debtor  executed  a  deed  of  trust 
for  the  benefit  of  his  creditors  generally,  is  in- 
sufficient to  render  such  mortgage  invalid,  where 
the  uncontradicted  testimony  of  the  debtor 
shows  that  it  was  made  in  good  faith. 

3.  It  is  immaterial  whether  the  mortgagee's 
debt  was  pre-existing  or  otherwise. 

4.  Where  such  mortgage  is  on  the  debtor's 
homestead,  it  Is  Immaterial  to  plaintiff  whether 
or  not  the  court  properly  set  apart  $1,000  of  the 
proceeds  of  the  mortgaged  property  to  the  debt- 
or in  lieu  of  homestead,  since  tne  homestead 
right  was  only  released  as  to  the  mortgagee. 

Appeal  from  circuit  court.  Grant  county. 

"To  be  offlclHlly  reported." 

Action  by  Levis  &  Broxholm  against  P. 
T.  Zinn  and  W.  O.  Cram  to  set  aside  a 
mortf^age  executed  by  Zinn  to  Cram,  and 
to  have  ft  adjudged  to  be  a  general  assign- 
ment for  the  benefit  of  the  former's  cred- 
itors. From  a  Judgment  for  defendants, 
plaintiffs  appeal.     Affirmed. 

H.  Clay  White,  for  appellants.  W.  W. 
Vickerspu,  fOr  appellees. 

Lewis.  J.  P.  T.  Zinn  being  indebted  to 
W.  Q.  Cram  in  tbe  sum  of  $2,000,  then  past 
due,  an  agreement  was  made  between 
them  aud  carried  out  February  21, 1891, 
for  the  latter  to  assume  payment  of  $3,- 
100  due  by  the  former  to  one  Sexton,  and 
for  Zinn  to  simultaneously  execute  to 
Cram  a  mortgage  on  twoadjacent  parcels 
of  land,  one  of  3  and  the  other  of  14^ acres, 
then  occupied  by  him  and  bis  family  ns  a 
homestead,  to  secure  payment  of  $5,100, 
aggregate  amount  of  the  two  debts. 
February  21,  1S91,  Zinn  made  to  J.T.Scott 
a  deed  conveying  all  his  property  not  ex- 
empt from  coercive  sale,  in  trust  for  pay- 
ment of  bis  debts  generally;  and  April 
27, 1891,  Levis  &  Broxholm,  to  whom  Zinn 
was  indebted  about  $250,  brought  tbls  ac- 
tion, for  tbe  purpose  of  having  the  mort- 
gage mentioned  adjudged  to  operate  aa 
an  assignment  and  transfer  of  all  his 
property  and  effects,  and  to  inure  to  the 
benefit  of  his  creditors  generally,  as  is  pro- 
vided in  article  2,  c.  44,  Gen.  St.,  may  be 
done  where  the  condition  prescribed  in  sec- 
tion 1  of  that  article  exists.  To  authoriie 
tbe  Judgment  prayed  for,  the  court  should 
be  satisfied  tbat  the  mortgage  in  question 
was,  in  the  language  of  that  section,  ex- 
evuted  by  Zinn,  the  debtor, ''in  contempla- 
tion ofinsolvpncy,  and  with  the  design  to 
prefer  one  or  more  creditors,  to  the  exclu- 
sion In  whole  or  in  part  of  others."  And 
to  bring  this  case  within  operation  of  tbe 
statute,  as  heretofore  constrned  and  ap- 
plied by  this  court,  there  must  appear  ei- 
ther a  concurrence  of  actual  insolvency  ot 
Zinn,  and  bis  Itnowledge  of  tbe  fact  at 
date  of  the  mortgage,  or  that  be  con- 
templated becoming  insolvent  in  future, 
and  designed  by  the  mortgage  to  give 
prderence  to  the  mortgagee,  Cram. 
Thompson  T.  Heftner's  Ex'rs,  if  Bosh,  368; 
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Corn  V.  SimB,  3  Metn.  (Ky.)  897;  Temple  v. 
Poynti,  2  Duv.  277.  As  Bald  in  the  flrat 
cited  of  tbose  caaes,  a  too  rigid  cnnatruc- 
tiuu  ot  the  statute  will  nut  only  defeat  its 
real  object,  but  will,  by  tylne  the  hands 
of  embarrassed  and  struKKllnj;  debtors, 
bring  bankruptcy  upun  roeuy  who  might 
otherwise  escape:  anU  therefore,  "if  It 
be  held  that  4i  debtor,  who  sells  or  inort- 
KRKes  property  or  nsHi^ns  choses  in  action 
to  his  creditor  In  payment  or  as  security 
for  a  debt,  has  violated  the  statute,  it  it 
shall  turn  out  that  his  liabilities  at  the 
moment  exceeded  Ills  assets,  few  commer- 
cial men  would  be  secure  either  in  buying; 
or  selliue,  or  in  inakiuK  or  reL-eiving  niort- 
RaKes,  or  in  making  or  i-eceiving  pledf^es, 
as  collateral  Kecurity  for  existiUK  debts." 
There  may  be — in  fact  have  been — before 
this  court  cases  where  the  debtor's  insol- 
vency was  so  satisfactorily  shown,  and  his 
menus  of  knowing  It  so  ample,  as  to  ad- 
mit of  noolher  reasonable  conclusion  than 
that  the  sale  or  mortf^age  was  made  in 
contemplation  ot  insolvency,  and  with 
design  to  prefer  one  to  other  creditors. 
There  may  be  also  cases  where,  thouKb 
the  fact  of  insolvency  be  not  established, 
the  court  would  be  nevertheless  fully  au- 
tboriced  to  conclude  a  sale  or  mortBase 
was  made  by  the  debtor  in  contemplation 
<if  future  insolvency,  and  with  desiKn  to 
prefer.  The  debtor  Ic  this  case,  was  a 
merchant,  and,  though  It  turned  out  bis 
liahilttles  exceeded  assets  realized  from  co- 
ercive sales,  he  stated  distinctly  that  he 
believed  at  the  time  the  mortRai;e  was 
executed  his  property  exceeded  in  value  bis 
Indebtedness,  and  that  his  sole  purpose 
In  making  it  was  to  enable  him  to  con- 
tinue his  business,  and  thereby  tu  pay  off 
In  due  time  all  Ills  debts.  No  other  wit- 
nesses testified  besides  the  debtor,  Zinn, 
and  creditor.  Cram,  both  of  whom  were 
introduced  by  plaintiffs,  and  it  cannot  be 
fairly  Interred  from  the  statement  of  ei- 
ther, nor  from  any  circumstances  connect- 
ed with  the  transaction,  that  the  mortgage 
was  executed  in  contemplation  of  insolven- 
cy, or  with  the  knowledge  of  Ziiiu  he  was 
then  insolvent,  or  with  design  to  give  pref- 
erence in  meaning  of  thestatute.  Itistrue 
the  liubilltles  were  found  upon  Investiga- 
tion to  exceed  assets  about  the  sum  of  f  t,- 
000;  but,  consideting  the  large  amount  of 
«ach, — the  former  being  about  91H,U00, 
and  the  latter  about  $12,000,  consisting  of 
real  estate  and  the  usual  resources  of  a 
retail  merchant, — it  does  not  by  any 
means  follow  that  Zinn  knew  or  believed 
at  date  of  the  mortgage  he  was  Insolvent, 
or  executed  It  in  contemplation  of  insol- 
vency. Nor  is  thefact  that  be  a  short  time 
after  executed  the  deed  of  trust  sufficient 
to  satisfy  the  court,  in  opposition  to  his 
aocontradicted  testimony,  that  ttte  mort- 
gage was  made  under  circumstances  or 
with  design  that  render  it  invalid;  for  its 
legality  and  entire  good  faith  of  the  par- 
ties to  it  can  be  easily  reconciled  with  ex- 
ecution of  the  deed  of  trust,  which  may 
have  been  caused  by  subsequent  investi- 
gation and  causes.  In  uuropinlon  the  ev- 
idence does  not  satisfactorily  show  the 
mortgage  was  made  in  the  condition  or 
with  the  design  denounced  by  the  statute, 
and  tbat  it  would  be  doing  positive  vio- 


lence to  both  the  language  aad  meaaing 
of  it  to  so  adjudge.  That  conclusion  of 
the  main  question  renders  It  iirimaterial 
whether  the  debt  to  Cram,  or  any  part  of 
it,  can  be  regarded  as  created  simnltane- 
ous  with  the  mortgage,  because,  the  mort- 
gage belug  adjudged  valid,  it  does  not 
rcake  any  diOerence  under  the  statute 
VFliether  the  debts  were  pre-existing  or  not. 
Nor  Is  it  a  subject  of  practical  inquiry  in 
this  case  whetlier  the  court  properly  set 
apart  to  the  debtor.  Zinn,  $1,000  of  tbe 
proceeds  of  the  mortgaged  real  property 
in  lieu  or  satisfaction  of  bis  homestead  in- 
teivst;  for  only  In  favor  of  the  mortgagee. 
Cram,  and  to  extent  necessary  to  secure 
payment  of  his  debt,  was  the  homestead 
right  released  or  waived;  andconsei|uent- 
ly  it  could  not  be  subjected  for  beneOt  of 
other  creditors,  nor  even  to  pay  tbe  debt 
of  Cram,  if  there  was  enough  of  the 
mortgaged  property  tu  satisfy  his  debt 
without  doing  so.  We  think  the  lower 
court  properly  dismissed  the  action  so  far 
as  it  was  sought  thereby  to  set  aside  or 
impair  the  natural  effect  of  the  mortgage, 
and  tbe  judgment  is  atSrmed. 


DtJNOAN  V.  Bryant's  Adm'r  et  a/. 
(Court  Off  Appeals  of  Kentuoky.    Jan.  ^  1893. ) 

AssisNHENT  OP  DowBK— Maksio:(  House. 
Where  a  widow,  to  whom  has  been  de- 
vised certain  land,  inciudiui;  the  mansion  houtie, 
with  remainder  over  to  a  grandson  upon  con<li- 
tioa  of  support,  etc.,  renounces  the  provision, 
and  lives  with  a  daughter,  in  another  coimt^. 
under  such  circumstances  that  she  cannot  n'li- 
Bonably  be  expected  to  return,  and  the  grandw™ 
takes  poaseRsion,  dower  shouid  not  be  assijnieil 
in  the  mansion  lionse.  as  it  is  not  absolutely  es- 
sential, under  Gen.  St.  c.  52,  art.  4,  S  8,  proviil- 
ing  merely  tliat  a  widow  may  hold  the  hou.se 
until  dower  is  assigned;  but  the  dower  should 
be  raised  by  a  sale  of  all  the  testator's  land  rx- 
cept  the  laud  mentioned,  and  by  a  reasonable 
rent  imposed  upon  the  latter,  as  the  source  pro- 
vided in  the  will  for  her  support. 

Appeal  from  circuit  court,  Pulaski  coun- 
ty- 

"Not  to  be  officially  reported. 

Action  by  William  Bryant's  administra- 
tor and  otiiers  against  £.  J.  Dungiin  for 
settlement  of  the  estate.  Judgment,  from 
which  defendant  appeals.    Reversed. 

H7//  C.  Ciiril,  lor  appelf.mt.  O.  B.  Wad- 
dle, for  appellees. 

I.KWis.  J.  Octob.T  7, 1889,  <f  llllam  Bry- 
ant died  testate,  leaving  a  widow  and 
one  child,  and  children  of  live  others,  who 
had  previously  died.  He  was  owner  of 
about  2'2o  acres  of  land,  all  of  wliich  he  di- 
rected sold,  and  the  proceeds  thereof  dis- 
tributed among  bis  belrs,  except  100 
acres',  descrilied  by  metes  and  bounds  in 
tbe  wilt,  upon  which  was  bis  dwelling 
house.  That  part  of  his  land  be  devised 
to  his  widow  for  life,  remainder  to  his 
grandson  E.  J.  Dungan,  upon  condition 
be  stayed  with  bis  Krandraother,  and  sup- 
ported and  careil  for  her  until  her  death. 
It  was  further  provided  in  the  will  that  ail 
the  stock,  horses,  cattle,  etc.,  and  farmliiv: 
tools,  wagons,  etc.,  be  kept  on  (he  farm 
by  his  wife,  for  use  ot  the  farm,  until  her 
death,  and  then  go  to  E.  J.  Dnngan  upon 
condition   before  mentioned.    Soon    atH'r 
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death  of  the  testator,  H.  K.  Marcum,  hus- 
band of  hia  only  surviving  duughter,  was 
appointed  administrator  with  the  will  an- 
nexed; and  In  January,  1H90,  the  adminiti- 
trator,  widow,  and  all  the  devlseeH  except 
three,  uniting:  as  plaintiffs,  commenced 
this  aetion  for  settlement  of  the  eRtute, 
sale  of  land,  and  distribution  among  those, 
entitled;  E.  J.  Dungan  and  his  sister  and 
her  buHband  being  made  defendants.  lu 
the  petition  It  was  stated  that  the  widow, 
Sarah  Bryant,  had  In  due  time  and  proper 
manner  renounced  provisions  of  the  will, 
and  claimed  her  duwable  and  distributive 
share  of  the  estate,  to  be  paid  to  her  in 
money  out  of  proceeds  of  sale  of  all  the 
land  and  personalty.  It  was  further 
stated  she  had  abandoned  the  homestead, 
and  gone  to  the  home  of  her  daughter, 
wife  of  the  administrator,  to  reside,  and 
had  declined  to  remain  with,  be  cared  for, 
and  snpportad  by,  her  grandson  E.  J. 
Dnngan.  And  all  of  the  100  acres  devised 
to  hlin  was  also  prayed  to  be  sold,  and 
proceeds  thereof,  as  well  as  of  the  residue 
of  the  225  acres,  distributed,  upon  the  al- 
leged ground  that,  the  couUltions  pre- 
scribed in  the  will  not  having  been  com- 
plied with  by  E.  J.  Dungan,  no  estate  in 
the  lUO  acres  of  land  passed  to  bim.  But 
the  lower  court  adjudged  lie  did  acquire  a  ' 
vested  remainder  lu  the  land,  and  that 
Judgment  wan,  upon  appeal  to  this  court, 
afhrroed.  18  S.  W.  Rep.  eas.  Hpon  return 
of  the  case,  however,  an  amended  petition 
was  flled.  In  which  a  claim  in  behalf  of  the 
widow  to  dower  in  all  the  land  owned  by 
the  testator  was  made,  and  Judgment 
asked  so  allotting  it  os  to  include  the 
dwelling  house, and  for  that  purpose  E.  J. 
Dungan  be  required  to  surrender  posses- 
siun  during  life  of  the  widow,  and  aIf>o  to 
account  for  rents  since  death  uF  the  testa- 
tor. By  terms  of  the  Judgment  from 
which  Is  the  pending  appeal  by  £.  J.  Duu- 
gan,  there  was  directed  to  be  laid  off  to 
the  widow  as  dower  one  third  in  value  of 
all  the  land  of  which  the  testator  died 
seised,  including  the  dwelling  house,  the 
whole  Including  the  100  acres,  being  by 
actual  survey  about  186  acreH.  Uavlng 
renounced  provisions  of  the  will  tor  her 
benefit,  the  widow  would  have  been  cer- 
tainly entitled  to  one  third  in  value  of  all 
the  land,  including  the  100  acres  laid  off 
and  ollotted  to  her  as  dower,  and  also  to 
one  third  of  the  rents  and  proflts  of  ber 
busband's  do w able  real  estate  from  his 
death  until  her  dower  was  assigned.  But 
it  does  not  necessarily  or  always  properly 
follow  that  the  dwelling  house  should  be 
allotted  to  her;  section  8, art. 4,  c.  52,  Gen. 
St..  simply  providing  that  the  widow 
"shall  hold  the  mansion  bouse,  yard, 
garden,  the  stable  and  lot  on  which  it 
stands,  and  an  orchard, If  there  is  one,  ad- 
Joiniiigany  of  the  premises  aforesaid,  witb- 
nuc  charge  therefor  until  dower  is  as- 
signed to  her."  The  widow  in  this  case 
voluntHrily,  or  perbuaded  by  ber  son-in- 
law,  who  is  administrator,  left  the  home- 
stead, «nd  went  to  another  county  to 
reside.  And,  moreover,  she  united  with 
the  administrator  and  others  as  plaintiff, 
and  in  the  original  petition  asked  for  a 
sale  of  all  the  land,  and  payment  to  ber  of 
ber  dowable  share  oat  of  proceeds  of  such 


sale.  It  Is  manifest  tif  os  she  was  induced 
by  others  to  abandon  the  homestead  and 
renounce  provisions  of  the  will.  In  belief 
the  devise  of  the  100  acres  in  remainder  to 
E.  J.  Dungan  would  be  thereby  defeated. 
But,  after  return  of  the  cause  from  thia 
court,  she  shifted  her  ground,  and  br 
amended  petition  asked  for  allotment  of 
her  dower,  Including  the  mansion  house, 
which  is  situated  upon  the  100  acres,  and 
ever  since  the  death  of  the  testator  occu- 
pied by  E.  J.  Dungan.  The  widow  was. 
at  the  death  of  ber  husband,  about  82 
years  of  age,  and  at  the  date  of  the  judg- 
ment appealed  from  85  years  of  age,  and 
it  i$  scarcely  probable  that  of  her  own  ac- 
cord she  either  abandoned  the  homestead 
with  a  view  to  defeat  the  devise  to  her 
grandson,  who  was  raised  by  and  lived 
with  his  grandparents  from  bis  infancy,  or 
that  she  now  deoires  to  reoccnpy  it, 
whereby  the  grandson  will  be  dlspos- 
aessod.and  the  land  will  be  ex  posed  durtofl; 
her  life  to  waste  by  tenants.  It  seems  to- 
us  very  clear  the  old  woman  has  been  in- 
fluenced by  her  son-in-law  to  ask  for  al- 
lotment of  dower  in  such  way  as  to  dis- 
commode her  grandson,  and  not  for  ber 
own  beneSt;  for  she  now  resides  with  her 
daughter  in  a  county  other  than  the  one 
where  the  land  Is  situated,  and  cannot  be 
reasonably  expected  to  return  and  take 
posRessiott  and  use  to  her  own  advantage 
the  lUO  acreH.  In  our  opinion,  the  lower 
court,  looking  alone  to  her  rights  and  in- 
terest, ought  to  have  adjudged  her  enti- 
tled to  dower,  payable  in  money,  raised 
out  of  sale  of  all  the  land  except  the  100 
acres,  added  to  amount  of  reasonable 
rents  of  the  latter  tract.  There  can  be  no 
question  of  rents  from  the  100  acres  be'ng 
subject  to  pay  dower  in  money  to  the 
widow,  for  her  support  from  that  source 
was  lookeil  to  and  provided  by  the  will; 
and  E.  J.  Dungan  has  no  greater  esta te 
than  a  vested  remainder,  taking  etiect 
from  her  death.  It  seems  to  na  the  lower 
court  ought  to  have  adjudged' E.  J.  Dun- 
gan to  pay  a  reasonable  rent  of  the  100 
acres  from  the  time  the  widow  renounced 
provisions  of  the  will  up  to  date  of  the 
judgment  appeaJedfr.om,.aud  provided  for 
payment  of  reasouable  rents  thereafter, 
the  whole  rents  to  be  applied  to  pay  the 
dower  Interest,  and,  In  case  of  deflciency, 
.to  apply  necesHary  amount  of  proceeds  of 
sale  of  the  residue  of  the  land'  for  that 
purpose.  The  Judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


Williams  t.  State.    (No.  102.) 

(Court  of  Ortminal  Appeals  of  Texas.    Jan.  31, 

1J>93.) 

ArPBAL— Matters  Not  Apparent  ox  Rbcobd. 
Where  the  record  fails  to  show  the  teatl- 
mony  given  on  the  trial,  the  appellate  court  will 
not  consider  queations  which  relate  to  or  ip-ow 
out  of  the  evidence. 

Appeal  from  dlsCrlot  court,  Bexar  eotra- 
ty  :  G.  H.  NooNAN,  Judge. 

Charles  Wllllama  was  con7iet«d  of  tboft, 
and  appeals.    AfiBrmed. 
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R.  L.  Henry,  Asst.  Att7.  Gen.,  for  the 
Slate. 

Davidson,  J.  The  jury  couvleted  appel- 
lant of  theft,  and  asaeBaed  his  pnniBbmeut 
at  a  term  of  cunflnement  in  the  peniten- 
tiary for  Are  years.  The  qneatlona  raised 
by  appellant  In  his  motion  fur  a  new  trial 
relate  tu  and  grow  ont  of  the  evidence. 
The  teptimuny  adduced  on  the  trial  Is  not 
in  the  record,  and  we  will  omit  a  discus- 
sion of  the  matters  sDftsested.  The  judK- 
ment  is  utttrmed.  Judges  all  present  and 
concurring. 


Williams  t.  State.    (No.  103.) 

(Court  0/  Crim/bMil  Appeal*  of  Texat.    Jan.  81, 

1898.) 

Appbal— Prbscmptioss. 
Where  the   record    does   not   contain   a 
statement  of  facta,  it  will  be  presumed  on  ap- 
peal that  the  judgment  was  supported  by  the 
testimony,  and  the  law  appropriately  given. 

Appeal  from  district  court,  Bexar  coun- 
ty;  0.  H.  NooNAN,  Judge. 

Charles  Williams  was  convicted  of  bur- 
glary, and  appeals.     Afflrmed. 

R.  L.  Henry,  Asat.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Appellant  prosecutes  this 
appeal  from  a  conviction  of  burglary.  The 
charge  is  free  from  the  criticism  that  it 
assumes  the  entry  of  the  houHe  by  defend- 
ant, and  It  Is  not  upon  the  weight  of  the 
evidence.  The  remaining  questions  relate 
to  the  sufflciency  of  the  testimony  to  sup- 
port the  conviction,  and  the  appllcntion 
of  the  law  to  the  evidence  by  the  charge 
of  the  court.  Inasmuch  as  the  record  does 
not  contain  a  statement  of  the  facts,  it 
will  be  presumed  the  Judgment  was  sup- 
ported by  the  testimony,  and  the  law  ap- 
propriately given.  The  Judgment  is  af- 
flrmed. Judges  all  present  and  concur- 
ring. 


Bailbt  v.  Statb. 
dOowrt  of  Criminal  Appeals  of  Texas.    Jan.  81, 

Rbcord  on  Appeal. 
Where  revision  of  questions  pertaining  to 
svidence  is  sought  on  appeal,  the  record  must 
contain  a  statement  of  facts,  or  a  bill  of  excep- 
tions, sufficieDtlv-  full  to  enable  the  appellate 
court  to  decide  the  question  raised. 

Appeal  from  Ellis  county  court;  B.  Mc- 
Danikl,  Judge. 

Gas  Bailey  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.    Afflrmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  This  conviction  is  for  un- 
la  wf  nlly  carrying  a  pistol.  A  reversal  of  the 
Judgment  is  sought,  because  in  applying 
the  law  to  the  evidence  deduced  the  court 
committed  error  In  the  charge.  The  rec- 
ord does  not  contain  a  statement  of  the 
facts  proved  on  the  trial,  hence  we  pi'e- 
suuie  the  instruction  correct.  Where  re- 
vision (if  questions  pertaining  to  evidence 


is  sought  on  appeal,  the  record  should 
contain  a  statement  of  the  facts,  or  a  bill 
of  exceptions  sufficiently  full  in  Its  state- 
ments to  enable  the  appellate  court  to  de- 
cide the  question  at  issue.  The  conviction 
was  correct  on  the  record  before  as,  and 
the  judgment  Is  afflrmed.  Judges  all 
present  and  concurring. 


BUATMRYRR  V.  STATB. 

(Court  itf  Criminal  Appeals  of  Texas.    Jan.  SI. 

1S93.) 

Cbimixil  Law— Exclusion  or  Witnbssss  at 
Trial. 
Code  Crim.  Proc.  art  662.  providing  that 
"at  the  reijnost  of  either  partj-  the  witnesses  on 
both  sides  may  be  sworn  and  placed  in  the  cus- 
tody of  BD  otiicer,  and  removed  out  of  the  court 
room,"  should  not  be  enforced  as  to  attorneys 
engaged  in  the  particular  case  on  trial. 

Appeal  from  Dallas  county  court;  E.  O. 
BowKR,  Judge. 

Henry  Boa traeyer  was  convicted  of  ag- 
gravated HBHault  and  battery,  and  ap- 
peHls.    Reversed. 

StilfveU  H.  Rnasell,  fur  appellant.  S.  L. 
Henry,  Asst.  Atty.  Gen.,  for  the  State. 

Davidson,  J.  Appellant  was  convicted 
of  aggravated  assault  and  battery,  and 
his  punishment  asHessed  at  a  floe  of  #260 
and  6  niouths'  imprlsonmeut  in  the  coun- 
ty Jail.  When  the  case  was  called  for  trial 
the  witnesses  were  placed  under  tbe  rule. 
During  the  trial  it  became  necessary  and 
of  material  Interest  to  his  defense  for  de- 
fendant to  have  the  testimony  of  the  as- 
slstnnt  county  attorney.  Lemon,  before 
the  jury,  and  to  this  end  offered  him  as  a 
wItneHS.  Ue  was  rejected  as  a  witness, 
becauHs  he  hud  not  been  under  the  rale.* 
Usually  the  legal  discretion  of  a  court  ex- 
ercised during  a  trial  In  reference  to  the 
enforcement  or  relaxation  of  the  "rule" 
will  not  be  revised  by  the  appellate  conrt, 
but  this  Is  not  nlways  the  case.  Tbe 
prime,  as  well  as  the  ultimate,  object  uf 
this  statute  is  to  secure  a  fair  and  Impar- 
tial adminlstrutlon  of  the  law,  and  to  ob- 
tain a  full  and  fair  hearing  of  the  testi- 
mony, and,  when  necessary  to  attain  these 
objects  and  purposes,  the  rule  should  he 
relaxed.  From  the  very  nature  of  the 
matter,  there  can  he  no  tlxed  rule  in  nucb 
state  of  case,  other  than  a  dne  administra- 
tion of  the  law.  It  is  a  practice  alike 
familiar  to  the  courts  and  the  profession 
that  this  rule  Is  relaxed  In  regard  to  at- 
torneys of  the  court.  Brown  v.  State,  S 
Tex.  App.  'M5;  Johnson  v.  State.  10 
Tex.  App.  571;  Roach  v.  State.  41  Tex- 
262;  Sherwood  v.  State,  42  Tex.  49K.  And 
we  do  not  think  it  could  be  enforced  as  to 
attorneys  engaged  in  the  particular  caHe 
on  trial,  for.  If  such  were  the  rule,  the  Htnte 
could  thus  be  deprived  of  a  pruhecuting 
attorney,  and  the  defendant  ofhlnrfiun- 
sel,  and  the  rule  be  made  nnrauioniii  to 
the  Codes,  defeat  the  very  object  of  itn  ex- 
istence, and  even  infringe  the  bill  of  rights, 

'Code  Crim.  Proc  art.  682,  provides  that  "at 
the  request  of  either  party  the  witnesses  on  both 
sides  may  be  sworn  and  placed  in  the  custody  at 
an  officer,  and  removed  ont  of  the  court  room.'* 
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wherein  It  la  provided  tbat  the  accused 
Bliall  bave  the  riKht  to  be  heard  by  coun- 
sel, a  a  well  as  by  himaelf.  The  wltneea, 
DDder  the  tacts  of  this  case,  ahouM  bave 
been  permitted  to  teatlty.  The  Jurlgnient 
la  reveraed,  and  the  cauae  remanded. 
Judgea  all  pretieot  and  concurring. 


Miller  v.  State. 

(Comrt  tf  Criminal  ArrpetUs  of  Texat.   Jan.  81, 

1608.) 

COMPICTBVOT  OP  JUROK — URIMINAL  LaW — CoNTIH- 
UANCE— HUKUBIt— HBSISTINe  Din.AWFDI.  ARRBST 

— Bvioencb. 

1.  E^vidence  that  a  Jaror  in  a  manler  trial 
had  formed  an  opinion  of  defendant's  guilt,  but 
that  it  would  not  infiuence  his  verdict,  will  not 
Justify  a  reversal  of  a  ruling  acceptins  said 
juror,  where  the  record  fails  to  show  wnether 
hi.i  opinion  was  formed  by  talking  with  the  wit- 
nes»oa,  or  by  reading  the  evidence,  or  on  vagne 
rumors. 

2.  The  court  properly  overruled  a  motion 
for  continuance  on  the  ground  that  a  dangerous 
mob  existed,  which  would  defeat  an  impart!^ 
trial,  and  that  defendant  could  not  safely  go  to 
trial  without  the  testimony  of  certain  witnesses, 
who  would  swear  that  they  heard  defendant  in- 
formed that  the  police,  of  which  deceased  was  a 
member,  were  going  to  kill  him,  and  that  in  con- 
sequence thereof  defendant  armed  himself  for 
protection,  since  the  application  fails  to  specify 
who  gave  the  information,  when  and  by  whom 
the  threats  were  made,  or  when  defendant 
armed  himself;  and  since,  had  said  defendant 
moved  for  a  change  of  venue,  as  he  should  have 
done,  the  state  might  have  shown  that  there 
was  nothing  to  prevent  an  impartial  trial. 

3.  The  court  properly  admitted  the  testi- 
mony of  a  policeman  that  on  the  evening  before 
the  homicide  he  and  deceased  were  informed 
that  defendant  had  just  been  seen  on  the  street 
carrying  a  pistol,  and  threatening  to  shoot 
any  policeman  who  passed  his  shop,  and  that,  in 
corsequence  of  this  and  other  information  that 
defendant  was  a  desperate  man,  they  proceeded 
to  make  the  arrest  without  a  warrant,  and  ap- 
proached his  shop  with  drawn  weapons,  since 
such  evidence  tended  to  show  that  they  were 
justified  in  their  actions  by  the  threats  of  de- 
fendant. 

4.  For  the  same  reason,  the  statements 
made  to  them  of  defendant's  dangerous  charac- 
ter, and  the  conversation  between  the  policeman 
rnd  deceased  as  to  the  method  of  defendant's 
irrest,  were  competent. 

6.  In  the  absence  of  evidence  the  law  pre- 
sumes the  credibility  of  the  person  who  informed 
the  officers  of  defendant's  conduct  and  threats, 
and  authorized  them  to  make  the  arrest,  though 
the  offense  was  completed  at  the  time  of  the  in- 
formation. 

6.  Though  the  general  rule  Is  tbat  a  killing 
in  resisting  an  unlawful  arrest  will  reduce  the 
crime  from  murder  to  manslnuRhtor,  evidence 
that  defendant  deliberately  prepared  to  execute 
his  threats,  and  shot  deceaseil  on  his  approach, 
will  support  'a  verdict  of  munler  in  the  first  de- 
gree, taough  the  arrest  was  illegal,  since  the 
evidence  affords  proof  of  express  malice. 

7.  If  the  arrest  was  legal,  the  evidence  sup- 
ports the  verdict,  since  the  appearance  of  the 
officers  with  drawn  weapons  would  not  cause 
defendant  to  believe  they  had  come  to  kill  him, 
but  to  protect  themselves  against  his  threats  in 
making  the  arrest 

8.  Evidence  tbat  defendant  seized  his  pis- 
tol the  moment  he  saw  deceased  and  anotner 
officer  approach,  and  that  thereupon  the  officer 
attempteil  to  shoot  him,  but,  his  pistol  failing 
to  go  off,  defendant  fired,  and  killed  deceased, 
duiii>i>rt«  the  theory  tbat  defendant  acted  in 
obedience  to  his  threats  to  kill,  and  not  on  the 


provocation  of  the  attempted  killing  by  the  offi- 
cer. 

Appeal  from  diatrlct  court,  Dallas  coun- 
ty;  Chaklbb  Fred.  Tucker,  Judge. 

F.  P.  Miller  was  convicted  of  murder  In 
the  flrnt  decree,  and  appeals.    Affirmed. 

Bassfitt,  Seiij  &  Muse,  for  appellant.  R. 
L.  Henry,  Asst.  Atty.  Gen.,  for  the  State. 

Hurt,  P.  J.  On  the  17th  day  of  June, 
1892,  F.  P.  Miller,  tbe  appellant,  shot  and 
killed  W.  H.  Riddle  In  tbe  city  of  Dallas. 
Ue  was  indicted  for  murder  on  tbe  IKtb 
day  tif  June,  and  was  tried  and  convicted 
on  the  2ad  day  of  July.  1892.  tbe  veroict 
and  Judgment  belniz  for  murder  lo  tbe 
Urat  de»;ree,  with  the  death  penalty  aa- 
sessed.  Counsel  for  appellant  aubmitte'l 
an  able  oral  argument  and  elaborate  brief, 
asHignlng  numerous  errors  aa  reaaonsfor 
reversinK  the  judgment.  We  bave  very 
carefully  examined  ail  tbeerroni  relied  upon 
by  counsel,  but  will  notice  In  this  opinion 
auch  aa  we  deem  of  Importance. 

Error  iaaasigued  relating  to  tbe  impanel- 
ing of  tbe  jury.  It  Is  urged  tbat  Morgan 
was  disqualified,  and  that  he  sat  in  judg- 
ment upon  appellant's  case.  iS.  L.  Mor- 
gan being  calteil,  on  crosHHizamlnation  by 
defendant,  stated  tbat  be  bad  formed  a 
concIuHion  In  relation  to  the  defendant'a 
guilt,  but  that  tbe  same  would  not  in- 
Huence  his  verdict;  tbat  It  would  require 
evidence  to  remove  bis  opinion,  but  that 
bis  verdict  would  not  be  Influeuced  there- 
by. He  had  no  bias  or  prejudice  in  favor 
of  or  against  the  defendant.  Tbat  he  had 
read  and  beard  of  tbe  meeting  of  the  citi- 
aens  at  the  city  hall,  advising  the  lynching 
of  the  defendant;  also  of  tbe  attack  upon 
the  jail.  That  be  did  not  approve  of  mob 
law  In  this  case,  but  did  approvn  of  mob 
la  w  In  Home  cases.  If  Morgan  had  reached 
the  conclusion  that  defendant  was  guilty, 
was  thia  a  fixed  and  settled  conclusion? 
If  so,  he  was  disquallOed.  Was  his  opin- 
ion BO  entertained  as  to  become  a  fixed  be- 
lief of  the  appellant's  gullt'^  If  ao,  he  waa 
not  competent  to  try  the  case.  In  ascer- 
taining the  character  of  his  concluHlon,  the - 
source  of  the  juror'a  infopmntion  becomes 
of  the  first  importance.  Had  be  wltnesfied 
tbe  transaction?  Was  be  Informed  of  the 
facta,  talked  with  a  witness  or  wltneaaea, 
read  a  statement  of  the  evidence,  or  waa 
hlfi  opinion  founded  upon  vngue  rnmors? 
None  of  these  qnestiona  are  answered  by 
this  record,  and  hence  we  are  not  prepared 
to  reverae  the  ruling  of  tbe  learne<l  trial 
Judge  who  tried  this  case. 

Appellant  applied  tor  a  continuance  of 
the  case,  which  wua  denied,  and  he  asaigns 
this  for  error.  There  are  two  grounds  aet 
up:  First,  "that  there  exiata  in  Dallas 
county  a  dangeroua  combination  against 
bim,  instigated  by  influential  persons, 
which  win  defeat  a  fair  and  impartial 
trial  of  this  case  at  this  term;"  Sfcnnd, 
"that  defendant  cannot  safely  go  to  trial 
without  the  testimony  of  Mm.  Kirkham 
and  B.  A.  Kirkham."  By  these  witoesHea 
appellant  expected  to  prove  his  good  repu- 
tation. This  is  no  ground  for  a  continu- 
ance. "That  partlea  whose  names  cannot 
now  [at  time  of  trial]  be  recalled  by  de- 
fendant came  to  his  shop  and  told  him 
that  the  police  of  the  city  of  Dallas  would 
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4o  him  ap,  and  kill  him;  tliat  defendant 
-was  gruatly  aiaruied  and  disturbed  there- 
at, and  on  account  tbureot  armed  bluiaelf ' 
for  protection;  that  defendaat  expressed 
bis  apprehension  of  injury,  and  requested 
that  the  witnesses,  should  tliey  bear  par- 
tics  Id  his  bouse,  to  awaken,  and  notify 
liiin ;  that  said  witnesses  lived  in  the  same 
liouse  witb  bim,  and  that  be  was  their 
tenant,"  This  application  is  greatly 
wantingin  particularity  and  specification. 
What  policemen  of  Dallas  threatened  to 
kill  detendant?  Did  Early  or  liiddle 
make  tbretits?  When  were  the  threats 
made,  and  when  were  they  communicated 
to  appellant?  Were  they  made  Just  be- 
fore, or  one  or  two  years  prior  to,  the 
■homicide?  Appellant  wasgreetly  alarmed, 
-and  armed  himself  for  protection.  When 
-did  he  arm  himself?  A  short  time  before 
the  killing,  or  a  long  time  prior  thereto? 
We  are  not  informed  on  these  facts.  He 
may  have  been  Informed  that  the  police  of 
Dallas  intended  to  kill  him,  became  great- 
ly alarmed,  armed  himself,  and  subse- 
-qnently  learned  that  he  was  in  no  danger, 
-and  become  perfectly  cool  and  deliberate. 
It  Is  pasiilng  strange.  Indeed,  that  appel- 
lant, nor  those  with  whom  he  lived,  and 
ticard  the  parties  inform  defendant  of  the 
threats  of  the  police  ol  Dallas,  should  for- 
xet  the  names  of  his  Informants.  If  Mrs. 
Klrkham  and  E.  A.  Kirkham  beard  some 
liersuns  Inform  appellant  of  the  threats 
made  by  the  policemen  of  Dallas,  very 
•light  diligence  would  have  sHcertalued 
the  names,  and  those  persons  would  in  all 
probability  have  been  obtained.  Were 
Mr.  and  Mrs.  E.  A.  Kirkham  questioned 
In  regard  to  tbls  matter?  This  Is  not 
«ho\vn.  Tbls  application  is  so  indefinite 
-and  wanting  in  speclficatiou  as  to  render 
it.  wholly  insufilcienC. 

Matters  relating  to  the  conduct  of  the 
mob  arc  also  included  in  the  application 
tor  a  continuance.  The  mob  assembled 
on  the  day  of  the  humlcido,  viz.  the  17th 
-day  of  June,  1892,  nnd  the  trial  was  bad 
■on  the23ddayof  July, — more  than  a  mouth 
thereafter.  Was  the  Influence  of  the  mob 
present,  or  probably  present,  with  the 
Jury?  Can  we  reasonntily  infer  that  the 
jury  was  InHuenced  by  the  mob?  If  so,  a|>- 
pellant  would  have  had  a  very  strong  eq- 
uitable, not  legal, ground  for  continnauce. 
There  was  no  attempt  to  show  that  there 
•was  improper  conduct,  either  by  word  or 
act,  from  any  source  at  the  time  of  the  trial. 
Again,  this  mutter  is  not  n  ground  for 
continuance,  but  for  a  change  of  venue; 
and.  If  a  motion  had  been  made  to  change 
the  venue  of  the  case,  the  state  could  have 
perhaps  answered,  and  shown  by  proof 
that  in  fact  there  was  nothing  to  prevent 
a  fair  onO  inipiirtial  trial. 

Over  objections  of  dtifendant  the  state 
Introduced  In  evidence  the  testimony  of 
Early,  Miller,  and  Lamar,  "In  relation  to 
the  purpose  of  Early  and  Kiddle  to  arrest 
defendant,  without  a  warrant,  for  carry- 
ing a  pistol,  and  raising  a  disturbance, 
upon  a  communication  made  to  them  aft- 
«r  the  completion  of  the  offense  and  the 
return  of  the  defendant  to  his  shop;  and 
the  statements  of  Miller  and  Connerty  to 
Early  and  Riddle  as  to  the  dangerous 
character  of  the  defendant,  the  Inquiries 


and  conversations  of  Early  and  BIddle 
with  otbera  and  between  themselvfls  in 
relation  to  the  dangeronsness  of  the  de- 
fendant, and  the  method  and  purpose  of 
securing  bis  arrest."  The  state's  witneaa 
Early  was  permitted  to  testify  "that  on 
the  night  before  the  killing,  witness  and 
the  deceased.  Riddle,  were  Informed  by  D. 
L.  Wilson  that  the  defendant  bad  been 
carrying  a  pistol  on  his  person  In  the 
street  that  evening,  and  that  he  was  curs- 
log  and  threatening  tu  kill  any  d n  po- 
liceman who  should  attempt  to  arrest 
blm.  The  tact  was  communicated  to  Rid- 
dle and  me  an  hour  or  two  after  its  uccar- 
rence,  aud  after  defendant  baXl  retorned  to 
his  shop.  We  determined  to  arrest  hm  at 
that  time,  and  with  that  Inteation  went 
to  Conoerty's  saloon,  which  was  on  the 
opposite  side  of  the  street,  to  reconnolter; 
but  the  defendant's  shop  was  dark,  the 
lamps  not  being  lighted,  and  we  concluded 
to  postpone  the  arrest  until  the  next  day, 
on  Connerty's  advice.  Connerty  said  the 
defendant  was  a  bad  man,  and  that  we 
were  liable  to  get  hurt.  On  the  following 
morning  at  about  ten  o'clock  Riddle  and 
I  came  again  In  the  same  neighborhood 
for  the  purpose  of  arresting  defendant. 
We  first  went  to  the  neighboring  barber 
shop,  and  inquired  of  the  barber  and  his 
assistant  If  they  bad  witnessed  tlie  occur- 
rence of  the  evening  before.  They  an- 
swered that  they  had  not.  We  then  went 
Into  Ueor^e  Miller's  saloon,  where  we 
made  similar  Inquiries.  Riddle  and  Miller 
talked  together  privately,  and  I  did  not 
hear  what  was  said.  On  Riddle's  return 
to  where  1  was,  he  said,  'All  right,  we  will 
go  and  get  liim,'  and  we  left  the  saloon 
to  go  to  delendunt's  shop.  As  we  left  the 
saloon,  I  said  to  Riddle, '  We  bad  better 
draw  our  pistols,  so  as  to  have  an  equal 
break  with  blm.'  Riddle  said,  '  All  right.' 
and  took  his  ptdlceman's  club  out  of  Its 
scabbard.  1  took  out  my  pistol.  On  our 
way  from  the  saloon  to  defendant's  shop 
— a  distance  of  seventy  or  eighty  feet— we 
carried  our  weapons  in  our  hands,  hug- 
ging the  wall,  so  us  not  to  be  seen  by  bim. 
Tb3  defendant  was  not  present  at  an.v  of 
theconversatious  or  occurrences  refiTred 
to."  The  defendant  objected  to  the  evi- 
dence as  a  whule,  and  to  each  and  every 
part  thereof,  on  the  ground  that  It  was 
hearsay,  and  incompetent  and  Irrelevant, 
aud  threw  no  light  on  the  conduct  and 
motives  of  the  defendant  In  the  commis- 
sion of  the  alleged  homicide :  but  his  ob- 
jection was  overruled,  aud  tbe  evidenra 
admitted,  to  which  be  duly  excepted. 
These  facts  were  clearly  competent;  made 

00  by  tbe  acts  and  threats  of  the  defend- 
ant. The  day  before  the  kilfing  the  de- 
fendant was  on  the  streets  witb  a  pistol, 
unlawfully  cursing,  and  swearing  that  he 
was  going  to  kill  the  first  officer  who 
passed  bii  shop.  He  said:  "They  have 
been  prowling  around  my  place  long 
enough,  and  buve  been  botliering  me,  and 

1  am  not  going  to  stand  it  any  iongt^r.  I 
don't  care  It  J  die.  I  am  going  to  shoot 
one  or  two  of  them  before  1  do.  I  am  not 
drunk  or  crazy,  but  mean  ju.<4t  what  I 
say."  To  Miller  be  stated  tbe  day  before 
the  homicide,  witb  pistol  In  band,  that  be 
was  "looking  for  those  blue  coated  aona 
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of  b b;"  that  they  bad  been  butberioK 

lilni  for  Home  time:  thut  they  dirt  not  do 
anytblDK  elee  bnt  lie  around  the  saloon 
and  drink  whisky,  and  that  he  wanted  to 
kill  them  and  kill  bimHelf.  Defendant  did 
not  mention  their  names,  but  said  they 
were  "the  policemen  on  that  beat,"  It  Is 
evident  that  defendant's  conduct  In  carry- 
ing the  pistol,  and  deadly  threats,  aimed 
at  Early  and  Kiddle,  caused  them  to  ap- 
proach defendant's  shop  with  their  arras 
ready  for  use,  if  necessary ;  and  when  de- 
fendant saw  them  approarhlng  (if  In  fact 
he  saw  them  approachInK)  with  their 
arms  ready  for  use,  or  when  Early  ap- 
peared In  front  of  his  door  with  pistol  In 
hand,  defendant  had  no  right  to  appre- 
hend nnnecensary  violence  from  either 
Early  or  Riddle.  Why?  Because  his  own 
conduct  and  threats  made  it  Imperatively 
necessary  for  these  offlct>rs  to  be  thoroDSh- 
ly  prepared,  and  strictly  on  the  qui  vfre. 
That  the  defendant  was  expectingthe  offi- 
cers to  arrest  him  at  any  moment  Is  nl80 
evident,  for  he  was  prepared,  having  his 
pistol  in  a  position  for  Immediate  use  and 
prompt  action. 

Errors  are  assigned  upon  the  charge  of 
the  court.  We  desire  to  say  that  we  have 
very  carefully  examined  the  charge  in  this 
case  with  reference  to  every  phase  of  the 
case  which  was  supported  by  any  testi- 
mony in  the  record,  and  It  Is  our  opinion, 
when  taken  as  a  whole.  It  Is  a  most  ad- 
mirable application  of  the  law  to  every 
feature  of  the  case.  It  was  sufficient 
witbont  the  requested  InstrnctlDns  given, 
but  those  given  at  the  request  of  defend- 
ant rendered  It  absolutely  unquestionable. 

Counsel  for  appellant  contend  that  the 
attempted  arrest  was  unlawful— Mraf, 
because  It  was  shown  that  those  who  In- 
formed the  officerathatdefendant  had  been 
guilty  of  unlawfully  carrying  a  pistol 
were  not  creditable  persons;  second,  that 
defendant  was  not  carrying  the  pistol  Mt 
tba  time  the  officers  were  Informed.  To 
anthnrlse  an  arrest  for  this  offense  It  Is 
not  Inquired  that  the  offense  is  being  com- 
mitted at  the  time  the  officers  are  Informed 
thereof.  The  law  presumes  a  citizen  to  be 
a  credible  person. 

Counsel  for  appellant  contend  earnestly 
that  the  evidence  does  not  warrant  a  con- 
viction for  murder  In  the  first  degree.  We 
will  discuss  this  question  from  t\vo  points 
of  view :  Urat,  that  the  attempted  arrest 
was  illegal;  second,  that  It  was  legal.  A 
man  will  not  be  Justified,  If  he  kill  In  de- 
fense against  an  lllesal  arrest  of  an  ordi- 
nary character,  yet  the  law  sets  such  a 
bigii  value  upon  the  liberty  of  the  citizen 
that  an  attempt  to  arrest  him  unlawfully 
Is  esteemed  a  great  provocation,  such  as 
may  reduce  a  klUlng  In  resistance  of  such 
an  arrest  to  manslaughter.  But,  while 
this  is  the  general  inle.yet  the  killing  may 
be  done  under  Huch  circuniHtances  of  delib- 
eration or  cruelty  as  will  afford  proof  of  ex- 
press malice,  in  which  case  it  will  be  murder 
of  the  first  degree,  (Galvin  v.  8tnte,6  Cold. 
21)2;  Roberts  V. State, U  Mo.  146;)  as  when 
the  killing  be  done  with  a  weapon  delib- 
erately prepared  beforehand  to  resist  the 
illegal  arrest,  (Rex  v.  Patience,?  Car.  &  P. 
775.)  A.  Is  expecting  an  attempt  win  be 
made  to  arrest  htm  Illegally.  He  dellb- 
v.20s.w.no.28— 70 


erately  prepares  tals  arras  for  Immediate 
use,  calmly  and  deliberately  determines  to 
1(111  the  person  who  attempts  the  arrest. 
B.  appears  with  intention  of  making  the 
arrest.  A.  tmraediately  shoots  and  kills 
B.  A.  would  be  guilty  of  mnrder  upon  ex- 
press malice,  though  the  Intended  arrest 
was  Illegal.  To  hold  A.  guilty  of  murder 
upon  express  malice  would  not  only  be 
law,  bnt  common  sense  and  Justice.  Ap- 
ply the  facts  of  this  case  to  this  rule  of 
law,  we  would  hesitate  before  reversing 
the  judgment  for  Insufficiency  of  the  evi- 
dence, though  the  attempted  arrest  waa 
unlawfni.  But  the  attempted  arrest  was 
legal.  It  was  the  duty  of  the  officers  to 
make  it.  A  failure  to  do  so,  under  the 
facts  of  this  case,  would  have  made  them 
amenable  to  a  fineby  the  Penal  Code.  But 
It  la  urged  by  counsel  that  the  arrest  in 
this  case  was  attempted  In  a  wanton, 
violent,  and  unreasonable  manner, such  as 
reasonably  created  in  the  mind  of  defend- 
ant apprehension  of  death  or  seriona  bod- 
ily harm, and  that  defendant,  acting  upon 
snch  apprehension,  would  not  be  guilty  of 
mnrder  in  the  first  degree.  If  this  propo- 
sition Is  supported  by  the  evidence,  the 
conclusion  would  be  correct;  for  under 
such  a  state  ot  case  the  accused  would  be 
Justified,  or  would  not  be  gailty  of  a 
higher  grade  of  culpable  homicide  than 
manslaughter.  In  support  of  this  propo- 
sition, counsel  re\y— First.  Upon  the  man- 
ner in  which  Early  and  Riddle  approached 
the  shop,  namely,  with  arms  prepared, 
and  ready  for  immediate  use.  It  was  the 
duty  of  these  officers  to  arrest  appellant, 
and  we  have  seen  that  be  made  it  abso- 
lutely necessary  for  them  to  be  prepared  to 
prevent  the  execution  of  his  deadly  threats 
to  take  their  lives;  hence  the  fact  that  the 
officers  approached  his  shop  with  arms 
drawn  was  no  ground  for  serious  appre- 
hension of  life  or  body  ot  defendant,  for  he 
could  have  expected  nothing  else  but 
thorough  preparation  on  their  part  to  pro- 
tect thempelves  against  the  execution  ot 
his  oft-repeated  threats  to  kill  them.  Sec- 
ond. Counsel  asslgnand  rely  npon  the  fact 
that  Early  Ahot  at  appellant  first,  or  at- 
tempted to  shoot  first,  and,  this  being  so, 
weshould  attribute  thekilling  to  this  prov- 
ocation, and  not  to  the  prevloua  malice. 
This  is  a  correct  proposition,  but  how 
about  the  fact?  Did  Early  or  Riddle 
shoot  or  attempt  to  shoot  first,  or  make 
the  first  demonstration  showing  an  In- 
tention to  use  a  deadly  weapon?  Upon 
this  point  Early  says.  "Just  as  I  stepped 
up  In  his  doorway,  defenduut  looked  up. 
[He  was  sitting  on  a  low  chair,  right  in 
front  of  the  door.]  lie  was  sitting  on  his 
workbench,  but  I  could  see  his  baml  easy, 
and  just  as  he  saw  who  we  were  he  made 
a  dive  down  by  his  side,  grabbed  bis  pistol, 
and  Just  as  soon  as  I  saw  him  do  that 
I  raised  m3'  pistol,  and  pulled  the  trigger, 
but  it  was  only  cocked  half  way,  aud 
would  not  fire;  and  the  next  instant 
there  was  a  flash  In  my  face,  and  It  stag- 
gered me.  The  flash  In  my  face  was  a  shot 
from  a  pistol  in  the  bands  of  the  defend- 
ant." Now,  If  Early  tells  the  truth,  the 
defendant,  without  any  sort  of  doubt, 
was  the  aggressor.  When  he  saw  the 
officers,  he  "dived  for   his    pistol,"  kept 
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readjr  at  band,  and  evidently  for  the 
purpose  of  executing;  bla  threatH  to  kill  the 
first  policeman  who  passed  his  door. 
When  lie  reached  for  his  pistol.  Early,  un- 
der the  clrcnmcitanees  of  this  case,  bad  the 
ri^fat  to  Bboot  him,  and  so  had  Riddle. 
Tbe  acts  and  threats  of  appellant  made  It 
the  duty  of  Early  and  Kiddle— F/rsr«,  to 
arrest  Miller;  Af^conc/,  made  It  absolutely 
neces^iary  for  them  to  prepare  to  prevent 
Miller  from  murderinor  them.  They  were 
In  the  rlKht,  Miller  was  In  tbe  wrons. 
They  were  performing  a  duty  required  tiy 
law,  with  a  penalty  for  a  failure  to  per- 
form It?  Miller  expected  tbe  arrest.  Ue 
l<new  that  he  had  violated  tbe  law,  and 
would  be  arrested  if  be  did  not  prevent  it 
by  killing  the  officers.  Ue  sought  and  wa« 
prepared  for  the  issue,  and  bis  prepara- 
tions were  made  coolly  and  deliberately, 
and  tbe  issue  was  one  of  life  and  death ; 
and  when  the  crisis  came  be  acted  at  once 
without  provocation,  but  evidently  upon 
bis  preTions  malice,  as  was  expressed  by 
bis  deadly  threati)  made  directly  nKulnst 
"  that  greyheaded  son  of  a  bitch,  itiddle," 
and  by  otber  tacts.  We  are  therefore  of 
opinion  that  tbis  was  a  ease  of  calm,  de- 
liberate, premeditated  murder,  without 
one  mltifcatlnK  circumstance.  Appellant 
entertained  a  deepseated  und  mallKnant 
batred  for  Early  and  Riddle,  evinced  a 
great  desire  to  have  an  opportunity  to  slay 
them,  acted  in  a  defiant  and  la  wless  manner 
to  induce  them  to  attempt  his  arrest,  coolly 
and  deliberately  prepared  and  had  ready 
for  immediate  use  his  deadly  weapon,  was 
expecting  the  arrest,  and,  when  the  Issue 
came,  without  provocation,  opened  fire 
upon  them,  which  resulted  in  the  death  of 
Riddle.  For  tbis  homicide  a  Jury  of  bis 
county,  under  a  full  and  fair  exposltlnn  of 
the  law,  found  him  guilty  of  murder  in  the 
first  degree,  and  assessed  the  death  penal- 
ty. We  have  given  bis  case  a  thorough 
investigation,  snch  as  the  penalty  de- 
mands, but  must  say  that  there  is  no  such 
error  presented  in  the  record  as  would  Jus- 
tify this  court  In  reversing  the  Judgment, 
and  it  is  affirmed.  Judges  all  present  and 
concurring. 


Von  Bmonb  t.  STATte. 

(Court  cff  Criminal  AppeaU  of  Teiat.    Jan.  31, 
1893.) 

TBBrr — ISSTRDOTIONS — Evi  D  BN  CE. 

1.  An  Indictment  charged  theft  of  certain 
property,  and  alleged  ownership  in  a  certain 
pemon.  On  the  trial  it  waa  proved  that  such 
person  bad  been  in  the  actual  possession  aad 
control  of  the  property  for  some  time  prior  to 
the  theft,  but  was  not  the  real  owner.  Held, 
that  tbe  court  did  not  err  in  failing  to  instruct 
the  jury  to  acquit  unless  want  of  consent  of  the 
real  owner  was  shown. 

2.  On  a  trial  for  theft  there  was  evidence 
that  tbe  property  was  talcen  at  night,  and  a 
few  days  later  was  seen  at  another  place  in  the 
possession  of  defendant,  who  gave  coutradio- 
lory  accounts  of  himself  and  his  ownership 
thereof,  which  were  submitted  under  proper  in- 
structions. Held,  tliat  a  verdict  against  de- 
fendant was  not  aroneous. 

Appeal  from  district  court,  Harris  coun- 
ty;  E.  D.  Cavi.n,  Jud;;e. 


M.C.  Von  Emons  was  convicted  at  tbett, 
and  appeals.    Afllrmed. 

R.  L.  Henry,  Asst.  Atty.  Oeo.,  for  tiM 
State. 

Davidson,  J.  Appellant,  bavins  been 
convicted  of  the  theft  of  a  mule,  proaeca tea 
this  appeal.  Ownership  was  alleged  in 
Tom  O'Connor.  By  the  testimony  it  was 
proved  that  he  was  at  the  time  of,  and 
had  been  for  some  time  prior  to,  tbe  ctaeft. 
In  tbe  actual  and  exclusive  possession, 
care,  manegemRnt,  and  control  of  tbe  naole, 
although  not  tiie  real  owner.  TblH  con- 
stituted him,  in  contemplation  of  tbe  stat- 
ute of  theft,  the  owner,  and  it  was  only 
incumbent  on  the  prosecution  to  neg^ative 
bis  consent  to  the  taking,  it  was  nut  nec- 
essary to  prove  want  of  consent  of  tbe  real 
owner;  heuce  the  court  did  not  err  in  fall- 
ing to  instruct  the  jury  to  acq  nit  unless  tbis 
WHS  shown.  Thin  Is  not  an  open  qnestion 
in  this  state. 

The  remaining  question  urged  by  appel- 
lant is  the  insuQlcienc.r  of  the  testimony 
to  support  tbe  conviction.  From  the  evi- 
dence it  appenrs  that  the  mule  was  taken 
at  night  in  Burnett  county  by  some  one, 
and  a  tew  days  thereafter  defeadan  t  was 
seen  in  theclty  of  Houston  in  possession  of 
it,  at  which  place  be  finally  disposed  of  It. 
To  tbe  witnesses  he  gave  contradictory 
accounts  of  himself,  as  well  as  of  his  pos- 
session and  acquired  ownersbtii  uf  tbe 
mule.  To  one  be  stated  he  obtained  it  in 
Travis  county;  to  another  that  it  fell  to 
blm  in  the  division  of  an  estate  in  wbich 
he  was  Interested ;  to  another  that  be  got 
it  near  Llano;  and  to  another  that  he 
came  from  near  Waco;  and  finally  tc>8ti- 
flpd  that  he  lived  in  Lampasas,  and  while 
en  route  to  Veiasco  traded  it  from  a 
stranger  near  Florence.  He  also  proved 
his  residence  at  Lampasas,  and  introduced 
testimony  to  show  he  was  at  home  the 
night  the  mule  was  stolen.  The  Issnes 
suggested  by  this  testimony  were  fairly 
submitted  to  the  Jury  under  appropriate 
instructions.  The  verdict  was  adverse  to 
defendant,  and  we  cannot  say  it  was  er- 
roneous. The  judgment  is  a.tlrnied. 
Judges  all  present  and  concurring. 


DlL,L,ARD  v.  StATB. 

(Court  (^  Criminal  Ameals  ef  Teuu.    Jan.  81, 

Local  OmoK— Petition— Order  or  Cocrt. 

1.  Since  the  local  option  law  prescribes  no 
requisite  for  a  petition  for  a  local  option  elec- 
tion, it  is  sufficient  if  it  expresses  in  an  intelligi- 
ble inannpr  the  desire  of  the  petitioners  that  a 
local  option  election  be  held. 

2.  l.ocal  Option  Act,  April  24,  1870,  pro- 
vides that  the  county  commissioners'  court  on 
petition,  shall  order  an  election  to  be  held  to  de- 
termine whether  or  not  the  sale  of  "intoxicating 
liquors  and  medicated  bitters  producing  intoxi- 
cation" shall  be  permitted.  This  was  amended 
by  the  act  of  1887.  strikin|;  out  the  words, 
"medirated  bitters  producing  intoxication." 
Held,  that  an  order  of  the  court,  made  after 
the  amendment,  to  hold  an  election  to  detei^ 
mine  the  sale  of  intoxicating  liquors  and  "med- 
icated hitters  producing  intoxication,"  did  not 

S resent  a  false  issue  to  voters,  and  was  valid. 
ames  r.  State,  17  a  W.  Rep.  422,  21  Tex. 
App.  365,  followed. 
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Appeal  from  Elliti  countj-  court;  B.  Mo- 
Daniel,  Judge. 

M.  A.  Dillard  was  indicted  for  a  viola- 
tioD  of  tbe  local  option  law,  and  fined. 
He  appeals.    AiBrmed. 

Sklaner  S  Hawkins,  for  appellant.  EL. 
li.  Heaiy,  Asst.  Atty.  Geo.,  for  the  State. 

UiuKiNS,  J.  Appellant  was  indicted  for 
a  Tlulatlon  of  tlie  lucal  option  law  in  Jna- 
tlce  precinct  No.  6  of  Ellis  connty,  and 
fined  in  the  enm  of  f  i25  and  costs  of  conrt, 
from  which  jndKment  he  appeals. 

1.  Appellant  contends  that  the  petition, 
thoDKl*  slKned  by  60  voters,  did  not  pray 
fur  a  local  option  election,  and  cannot  be 
a  basis  for  tbe  action  of  the  cuanty  com- 
missioners' court.  Tbe  petition  states 
that  there  now  exluts  in  snid  precinct 
what  purports  to  be  local  option,  by  rea* 
son  of  certain  orders  made  by  this  conrt 
more  than  fonr  years  ago;  that  they  are 
desirous  of  another  election  in  precinct 
No.  6,  to  determine  whether  said  orders 
ahonld  be  set  aside  by  tbe  conrt,  under  the 
law,  and  therefore  ask  the  court  to  order 
an  election  in  said  precinct  No.  6,  to  be 
held  by  the  qualified  voters,  in  all  things 
in  conformity  with  law.  It  was  evidently 
tbe  object  and  purpose  of  the  petitioners 
to  have  an  election  to  enable  them  to  vote 
out  the  local  option  then  exiHting,  and 
It  was  so  underHtood  by  the  county  com- 
mtssluners'  court.  In  Ex  parte  Lynn,  19 
Tex.  App.  297,  this  court  holds:  "There  Is 
n<)  provision  of  the  statute  which  pre- 
scribes thereqolsltes  of  such  a  petition.  No 
particular  allegations  or  statements  ai-e 
required  to  be  made  in  It.  If  It  expresses  in 
an  Intelligible  manner  the  desire  of  peti- 
tlonins  that  a  local  option  election  shall 
be  held  to  determine  whether  local  option 
shall  he  originally  ndupted  or  continued 
in  force,  it  will  be  sufilclpnt. "  But,  even  if 
tbe  petition  was  iiisutflcient,  the  order 
of  the  conimissioners'  court  would  be  sus- 
tained, npon  the  Inherent  right  to  order 
an  election.  We  adhere  to  the  doctrine 
announced  In  the  Euell  Case,  29  Tex. 
App.  525,  16  8.  W.  Kep.  782.  In  this  case 
It  was  urged  that  the  petition  was  signed 
by  less  than  5U  qualltled  voters,  and  the 
commiHsloners  had  no  right  to  consider 
it;  hut  the  court  held  that  the  fact  that 
the  petition  was  not  such  as  required  b.v 
statute  would  not  affect  the  election; 
the  court  had  the  right  to  make  the  order, 
and  the  court  would  not  go  behind  the 
order. 

2.  The  appellant  attacks  both  the  order 
of  the  county  commissioners'  court  which 
ordered  the  election,  and  the  order  de- 
claring tbe  result  of  tbe  election,  upon  tbe 
gronnd  that  the  election  was  ordered  to 
determine  whether  or  not  the  sale  of  in- 
toxicating liquors  and  medicated  hitters 
producing  intoxication  should  be  prohib- 
ited, etc.;  and  in  announcing  the  result 
the  court  ordered  that  the  sale  of  Intoxi- 
cating liquors  and  ui^dlcated  bitters  pro- 
dncing  Intoxication  should  be  prohibited, 
etc.  It  is  contended  that  this  prpsented  a 
false  issue  to  the  voters,  and  probably 
induced  many  to  vote  for  local  option 
who  would  not  otherwise  have  done  so, 
as  suggested  In  the  Steele  Case,  19  Tex. 
App.   4^.     Tbe   proposition    was    most 


ably  presented.  Under  the  local  option 
act  of  April  24,  1876,  the  petition  prayed 
for  nn  election  to  determine  whether  th« 
sale  of  intoxicating  liquors  and  medicated 
bitters  producing  intoxication  should  be 
prohibited,  (article 3227;)  and  the  court 
was  required  to  order  an  election  specify- 
ing tbe  object  of  the  election.  Taking 
these  sections  by  themselves.  It  would 
seem  that  the  stntuteclearly  distingnlshes 
between  Intoxicating  Iiqur)rBaud  medicat- 
ing bitters  producing  intoxication.  Ar- 
ticle 8229.  But  article  8231  declares  that 
"at  said  election  those  who  favor  the  pro- 
hibition of  the  sale  of  intoxicating  liquors 
within  the  proposed  limits  shall  have 
written  or  printed  on  their  ticket  the 
words,  'For  prohibition,'"  etc.  .^galn, 
in  article  8233,  after  the  countipg  of  the 
votes,  "sdld  courtshal!  immndlately  make 
an  order  declaring  the  result  of  said  vote, 
and  absolutely  prohibiting  the  sale  of  in- 
toxicating liquors  witbin  the  prescribed 
limits,"  etc.  Article  3234  declares  that 
the  order  of  the  court  declaring  the  result 
of  the  election,  and  prohibiting  the  sale 
of  intoxicating  liquors  shall  be  published. 
Article  3239  declares  that  when  an  elec- 
tion Is  held,  and  results  in  favor  of  pro- 
hibition, and  notice  is  given,  any  person 
who  Hhall  sell,  exchange,  or  giveaway  any 
Intoxicating  liquors  whatever  shall  be 
pnnlshed,  etc.  It  thus  appears  that,  while 
thera  was  a  distinction  apparently  drawn 
between  "iutoxlcatingiiquors"  and  "med- 
icated bitters  prodnclug  Intoxication"  in 
the  Hrst  section  of  the  act,  thej'  are  con- 
sidered as  one  In  casting  the  votes  by  the 
peor>le,  in  the  entry  of  the  order  declar- 
ing thu  resnit,  in  the  publication,  and  in 
the  dpfinltlou  of  the  crime.  It  would 
cortulnl.vseem  that"mudicatt'd  bitters  pro- 
ducing Intoxication,"  though  named  in 
the  statute,  were  regarded  by  the  legisla- 
ture as  being  an  Intoxicating  liquor;  and 
when,  under  the  act  of  1887,  the  l<>glsla- 
ture  struck  out  the  words  "medicated  hit- 
ters producing  Intoxication"  from  tbe 
first  section,  they  were  led  to  do  so  be- 
cause that  character  of  bitters,  to  wit, 
producing  Intoxication,  was  Intoxicating 
liquor  and  included  In  the  general  term, 
and  therefore  useless  In  the  statute.  In 
the  James  Case,  21  Tex.  App.  855, 17  S.  W. 
Rep.  422,  which  wiis  tr'ed  prior  to  the 
statute  of  1SK7.  the  validity  ol  the  local 
option  law  in  precinct  3  of  Lamar  county 
WHS  attacked  upon  the  ground  that  ar- 
ticle 16,  8  20,  of  the  constitution,  author- 
ized the  legislature  to  enact  local  option 
laws  "to  prohibit  the  sale  of  Intoxicating 
liquors,"  and  the  petition  tor  local  option 
prayed  foranelectlon  to  prohibit  the naleof- 
intoxicating  liquors  and  medicated  bitters 
producing  intoxication.  But  this  court. 
Judge  HcRT  delivering  the  opinion,  cor- 
rectly held  that  medicated  bitters  produ-' 
cing  Intoxication  are  tntoslcuting  liquors, 
witbin  the  meaning  nf  the  constitution, 
and  that  to  hold  otherwise  would  flood 
local  option  districts  with  intoxicating 
liquors  more  or  less  medicated.  Courts 
have  repeatedly  endeavored  to  draw  a 
line  between  medicine  and  liquor,  but  we 
think  it  is  a  question  of  (act,  which  gen- 
erally can  be  safely  submitted  to  a  Jury. 
Under  tbe   foregoing   views,  we. do   not 
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tbink  the  urder  void  becauao  it  contained 
"medicated  bitters  producing  Intoxica- 
tion." Conceding  that  Hoineperaoos  were 
Induced  to  vote  for  local  option  because 
tliey  ttiougbt  tliey  were  voting  out  med- 
icated bitters  producing  intoslcatiou,  it 
was  but  tlie  tact.  Tliecourt  did  not  err 
in  admitting  the  order. 

3.  We  tlilnk  tliere  was  sufficient  evidence 
to  support  tlie  verdict.  There  is  but  little 
questldn  that  the  sale  was  made,  and  the 
money  received  in  payment  of  the  whisky, 
in  violation  ol  law.  The  Judgment  is 
affirmed.  All  Judges  present  and  concur- 
ring. 


QuiN.v  V.  State. 
(Court  of  Criminal  Appeals  of  Texas.    Jan.  3S, 

ISUS. ) 
MAirSLAnOBTER— ACCOMPLIOB— EVIDB!«CB. 

In  a  trial  for  murder,  the  evidence 
showed  that  defendant  was  a  witness  at  an  al- 
tercation l)etween  the  deceased  and  her  friend 
S.;  that,  seeing  the  deceased  strike  S.,  defend- 
ant said  to  S.,  "Kill  her;"  that  deceased  then 
ran  into  the  front  door  of  a  house,  and  was  fol- 
lowed as  far  as  the  door  by  defendant,  who 
was  prevented  from  going  ftirther  by  bystand- 
ers; that  S.  went  into  the  house  by  the  back 
door,  witliout  the  knowledge  of  defendant,  and, 
meeting  deceased,  killed  her;  and  that  there 
was  no  prearranged  plan  between  defendant 
and  !4.  to  Idll  the  deceased.  Held  evidence  in- 
sufficient to  warrant  a  conviction  of  defendant 
as  an  accomplice. 

Appeal  from  district  court,  Dallas  coun- 
ty; Charlbs  Fkisd.  Tdckbii,  Judge. 

Rachel  Quinn  was  convicted  of  man- 
-slaughter,  and  apoeala.    Reversed. 

Walter  LemmoB  and  StUwell  H.  Rusaett, 
for  appellant.  R.  L.  Henry,  Asst.  Atty. 
-Oen.,  for  the  State. 

SiMKiNS,  J.  Appellant  was  indicted  for 
the  murder  of  Eddie  Gilbreath  bystabbing 
>ber  witb  a  knife,  convicted  of  manslaugh- 
ter, and  sentenced  to  two  years  in  the  pen- 
itentiary, from  wiiich  Judgment  she  ap- 
peals. There  Is  no  question  that  if  appel- 
lant, knowing  the  unlawful  intent  of 
Adeline  Scroggins,  who  committed  the 
homicide,  encouraged  her  by  words  and 
gestures  to  its  coinmlssion,  she  would  be- 
come a  principal  in  the  offense.  Wlllson, 
Criro.  St.  §  143.  In  charging  on  man- 
slaughter the  court  did  not  err  in  placing 
the  provocation  between  appellant  and 
deceased.  Appellant  was  evidently  great- 
ly angered  at  what  she  deemed  a  wanton 
and  cruel  attack  upon  her  friend  Scrogglns 
by  the  deceased.  If  guilty  at  all  of  man- 
slaughter, defendant  muse  be  guilty  as 
principal,  for  there  can  be  no  accomplices 
In  manslaughter.  Pen.  Code,  art.  85.  But 
the  evidence' falls  to  show  with  reasonable 
<^ertainty  to  nnr  minds  that  appellant  is 
guilty  of  any  actual  participation  In  the 
homicide.  It  is  true,  when  det-eused  struck 
Scrogglns,  that  defendant  said  to  by- 
standers: "Did  you  sen  her  bit  the  girl 
with  the  axe?  Kill  her;  kill  the  damn 
hitch;"  and  immediately  fullownd  after 
deceased,  who  fled  through  the  front  door 
into  the  house,  and,  as  the  front  door 
closed,  picked  up  a  box  and  threw  it 
against  4be  door,  and  also  picked  up  a 


stick  which  bystanders  took  from  ber.  bat 
she  did  nothing  more.  She  does  not  ap- 
pear to  hav«  noticed  or  known  that  Ade- 
line Scrogglns  bad  in  the  mean  time  Kone 
In  at  the  back  door  of  the  house,  and  was 
armed  with  a  knife,  and  had  met  and 
killed  deceased  inside  uf  the  house.  The 
facts  show  on  the  part  of  appellant  merely 
a  blind  rage,  witb  the  desire,  but  wItb  no 
definite  purpose,  to  injure.  There  was 
certainly  no  formed  plan  or  conspiracy  be- 
tween appellant  and  Scro^ns.  The  rec- 
ord negatives  the  idea  that  there  was  any 
previous  ill  will  between  any  of  tbe  par- 
ties. Deceased  lu  a  fit  of  Jealousy  walked 
into  tbe  yard  where  Adeline  Scrogglns 
was  talking  to  one  Henry  Nelson,  and 
suddenly  struck  her  on  the  head  witb  an 
ase.  After  striking  tbe  blow,  deceased 
dropped  the  axe,  not  knowing  that  Scrog- 
glns was  armed  with  a  knife,  and  ran  into 
the  house,  Willie  Scrogglns  followed,  and 
went  in  by  the  reardoor.  After  Scrugginn 
came  out  of  the  house  thedefeudaut  asked 
her  If  she  "had  got  her;"  but  this  may 
have  been  suggested  by  a  gesture  or  ex- 
pression of  Scrogglns,  without  any  Idea 
on  tbe  part  of  appellant  as  to  tbe  extent 
to  which  the  retaliation  had  been  carried. 
The  Judgment  Is  reversed,  and  the  cause 
remanded.  Jndgesbli  present  and  concur- 
ring. 


McDanibi.  ▼.  Statb. 

(Court  0/  Criminal  Armeals  of  Teacas.    Jan.  as, 
1898.) 

RKOOOKIZANCE— SCVFICIBXCT. 

Where  an  indictment  charges  that  de- 
fendant luio\ringly  sold  or  gave  intoxicating  liq- 
U(ir  to  a  minor  without  the  written  consent 
of  the  parent  or  guardian  of  such  minor,  or 
some  one  standing  in  their  stead,  a  recognisance 
stating  that  defendant  is  charged  with  the  of- 
fense of  knowing  selling  intoxicating  liquor 
to  a  minor  without  tbe  written  consent  of  the 
parent  or  gnardlnn,  but  failing  to  state  that  It 
was  sold  or  given  to  such  minor  "without  the 
consent  of  some  one  standing  in  the  place  of 
the  parent  or  guardian,"  fails  to  state  an  of- 
fense; '\^'ill»lon,  Crim.  St.  $  1795.  providing  that 
the  very  offense  named  in  the  indictment  most 
be  stated  in  the  recognizance, — and  tbe  cause 
must  be  dismissed. 

Appeal  from  Rockwall  county  court; 
A.  R.  Hartman,  Judge. 

Hiram  McDaniel  was  convicted  of 
knowingly  selling  intoxicating  liqaor  to 
n  minor  without  the  written  consent  uf 
parent  or  guardian,  and  appeals.  Cause 
dismissed. 

Stroud  JtCbaadhr,  for  appellant.  R.  L. 
Henry,  Asst.  Atty.  Gen.,  for  the  State. 

SiMEiNB,  J.  Appellant  was  convicted 
of  knowingly  selling  intoxicating  liquor 
to  a  minor,  and  was  fined  in  the  sum  of 
$25,  from  which  Judguisnt  he  appeals. 
The  state,  by  ber  assistant  attorney  gen- 
eral, moves  to  dismiss  this  cause  upon  the 
ground  that  the  indictment  charged  that 
the  appellant  did  knowingly  sell  and  give 
intoxicating  Uquurs  to  a  minor  without 
liie  written  consent  ot  the  parent  or  guard- 
ian <i(  such  minor,  or  some  one  standing 
in  their  place  or  stead,  under  article  S7C, 
Pen.  Code;  and  tbe   recognisance  states 
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that  appenant  stands  charged  with  the 
offense  uf  knowingly  aelliuK  Intoxicating 
liquor  to  a  minor  without  the  written 
cunsent  of  the  parent  or  Kuardian  of  the 
said  minor,  and  falls  to  state  that  it  wan 
sold  and  given  to  said  minor  wlthoot  the 
consent  of  some  one  standing  in  the  place 
of  the  parent  and  guardian.  The  recog- 
nisance states  no  ottense.  'Die  very  of- 
fense named  in  the  Indictment  most  be 
stated  in  the  recognisance.  Wiilson.Crim. 
St.  §  1795.  The  motion  in  granted,  and 
tlie  canse  dismissed.  Judges  all  present 
and  concurring. 


FORBMAN  V.  STATB. 

(Court  of  CriminaX  Appeals  of  Texcu.    Jan.  35, 

1893.) 

DuouDEKLT  Conduct  — Abdsitb  LANaui.OE  —Ik- 
formation— Ihstrdctioss. 

1.  Under  Pen.  Code,  art.  495a,  providing 
that  it  shall  be  a  misdemeanor  punishable  witn 
fine  for  any  person,  In  the  presence  or  hearing 
of  another,  to  curse  such  person,  or  nse  any 
abusive  language  concerning  him  or  his  female 
relatirei,  under  circomstaaces  reasonably  calco- 
lated  to  provoke  a  breach  of  the  peace,  an  in- 
formation charging  such  offense  need  not  set 
out  the  abusive  language;  it  being  sufficient  to 
allege  that  defendant,  in  the  presence  and  hear- 
ing of  another,  did  corse  or  abuse  such  person, 
etc 

2.  It  is  not  error  to  refuse  a  special  charge, 
when  the  salwtaiice  thereof  is  oontalned  in  ue 
general  cltargeL. 

Appeal  from  Kaolman  county  court; 
John  Vkrey,  Judge. 

Oan  Foreman  wus  convicted  of  using 
abusive  language  to  D.C.  Crain,  under  dr- 
cnmstancescalculated  to  pro  voice  a  breach 
of  the  peac?,  and  appeals.    Affirmed. 

J.  D.  Cunuiagbam,  for  appellant,  it.  L. 
Hearj,  Asst.  Atty.  Uen.,  for  the  State. 

SiURiNS,  J.  Appellant  wan  convicted 
of  the  oHense  of  having,  in  the  presence 
and  hearing  of  D.  C.  Crain,  cursed,  abuned, 
and  used  violently  abusive  language  to 
said  Crain  concerning  him,  under  circum- 
stances reasonably  calculated  to  provoke 
a  breach  of  the  peace,  and  was  tined  in  tlie 
sum  of  five  dollars, from  which  he  appeals. 
We  see  no  error  in  the  information.  It 
correctly  charges  the  offense.  It  was 
not  necessary  to  set  out  the  abusive 
language.  Under  article  314,  Pen.  Code,  it 
is  only  necessary  to  allege  that  the  lan- 
guflge  was  loud  and  vociferous,  obscene, 
vulgar,  or  Indecent,  or  that  defendant  did 
swear  or  curse,  etc.,  In  a  manner  calculat- 
ed to  disturb  the  inhabitants  of  such  pub- 
lic place  or  private  house;  and  so  under 
article  4il5a,  Pen.Code.iitis  sufficient  to  al- 
lege that  defendant,  in  the  presence  and 
hearing   of   another,  did  curse  or   ahnse 

'Pen.  Code,  art.  405a,  provides  that  If  any  per- 
son shall,  in  the  presence  or  hearing  of  another, 
curse  or  abuse  such  person,  or  use  an7  violently 
abusive  language  to  such  person,  concerning  him 
or  any  of  his  female  relatives,  under  circum- 
stances reasonably  calculated  to  provolie  a 
breach  of  the  peace,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  and  on  conTiction  tliereof  snail 
be  fined  in  any  sum  not  less  than  fire  nor  more 
than  one  hundred  dollars.  Act  March  8,  1887, 
pp.  13,  14. 


snita  pjrson,  etc., under  circa mstancea  rea- 
sonably calcniated  to  provoke  a  breach 
of  the  peace.  The  intimation  to'the  con- 
trary in  the  Eikins  Case,  26  Tex.  App.  220, 
9  S.  W.  Rep.  4'Jl,  is  obiter.  The  evidence 
showed  clearly  that  defendant  was  guilty 
as  charged ;  that  he  carsed,  abused,  and 
used  violently  abusive  language  to  and 
concernInK  D.  C.  Crain,  and  it  was  done  in 
the  presence  of  Ills  (Crain's)  wife;  and 
that  he  challenged  Crain  to  meet  him  half 
way  for  a  fight,  the  parties  being  50  yards 
apart.  The  court  did  not  err  In  refusing 
to  give  the  special  charge  asked,  for  the 
reason,  as  stated  by  the  court,  the  sut>- 
atance  was  given  in  the  general  charge. 
There  are  no  other  errors,  and  the  Judg- 
ment is  affirmed.  Judges  all  present  and 
concurring. 


McCnRDY  et  al.  v.  Lockbr. 

(Cowrt  of  OtirtI  Appeali  of  Texat.    Jan.  18, 
1898.) 

TsasPAse  to  Tbt  Title— Limitation— Vbhdict. 

1.  In  trespass  to  try  the  title  to  land,  de- 
fendant, to  maintain  the  plea  of  five  years'  lim- 
itation, must  not  only  prove  adverse  and  con- 
tinuous possession  for  the  necessary  time,  but 
that  his  possession  is  under  a  duly-registered 
deed,  describing  the  land. 

2.  In  such  action  the  jury  found  the  loca- 
tion of  a  disputed  boundary  where  plaintiff 
claimed  it  to  be,  but  also  found  in  favor  of  de- 
fendant's plea  of  limitation,  and  awarded  him 
the  land.  BM,  tliat  the  vecdict  was  incoo- 
slstent 

Appeal  from  district  court,  Bosque  coun- 
ty; J.  M.  Hai^l,  Jodge. 

Trespass  to  try  title  by  W.  H.  McCordy 
and  N.  H.  Daniels,  composing  the  firm  of 
McCnrdy  &  Daniels,  against  J.  P.  Locker. 
From  a  judgment  on  a  verdict  for  defend- 
ant, plaintiffs  appeal.     Rsversed. 

J.  K.  Helton,  for  apj^eliaots.  8.  U. 
Lumpklna,  for  appellee. 

CoLLARn,  J.  This  Is  a  anit  of  trespass 
to  try  title,  brought  by  appellants,  Mc- 
Cordy &  Daniels,  against  appellee,  J.  P. 
Locker,  for  the  William  McFarland  820-acre 
survey  in  Bosque  county,  patented  Feb- 
ruary 9,  1847.  Defendant  pleaded  not 
guilty,  disclaimed  all  interest  in  the  Mc- 
Farland survey,  and  possession  thereof; 
"that  he  is  not  now,  and  was  not  at  tite 
Institotlon  of  the  suit,  in  possession  of 
said  land  and  premises  described  in  plain- 
tiffs' petition."  But  he  sets  up  that  he 
was  in  possession  ol  the  south  ball  of  the 
£.  D.  Johnson  32i)-acre  survey,  which  100 
acres  are  described  in  the  answer  as  be- 
ginning at  the  soothwast  corner  of  said 
Johnson ;  thence,  N.,30  W.,760  varas,  to  the 
N.  W.  corner,  marked  by  a  pile  of  rock; 
thence  N.,60  £.,  960  varas,  to  the  N.  £.  cor- 
ner of  this ;  thence  S.,  SO  E.,  700  varas,  to 
the  S.  £.  corner  of  this;  thence  S.,  BO  W., 
9.'>0  varas,  to  the  beginning.  Defendant 
also  sot  up,  in  bar,  statute  of  limitation 
of  five  years  to  the  same  160  acres.  The 
McFarland  and  tb«  Johnson  surveys  were 
made  by  the  same  surveyor;  the  former 
on  the  28th,  and  the  latter  on  the  29tb, 
day  of  September,  ]»40.  The  original  field 
notes  of  the  McFarland  call  for  two  wil- 
low trees  as  witnesses  of  its  N.  W.  corner 
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and  thence  N.,  60  E.,950  varas,  to  Ita  N.  E. 
coruer,  where  two  Uvo  oak  trees  are  called 
for  aH  Witneea  treee.  The  JohnHon  calls 
to  begin  at  the  N.  W.  corner  of  the  McFar- 
land;  thence  to  ran  N.,  60  E.,  950  varaa.to 
the  8.  E.  corner  of  the  Jobneon, — at  both 
corners  calUnK  for  the  very  witness  trees 
named  In  the  McFarland;  that  is  to  say, 
the  north  line  ot  the  McFarland  Is  the 
south  line  of  the  Johnson.  The  locality  of 
thin  line  WH8  in  dlHpute;  piaiiitllTs  claim- 
ing! it  at  one  place,  and  defendant  claim- 
ing It  to  be  tiirl her  south.  This  question 
was  submitted  to  the]nry,  together  with 
defendant's  plea  of  limitation.  The  ver- 
dictlocated  theline  wbereplalntiffs  claimed 
it  to  be.— -SO  varas  N.,  30  W.,  from  the 
branch  as  claimed  by  plaintiffs:"  but  the 
jury  also  found  in  favor  of  defendant's 
plea  of  limitation,  and  awarded  him  the 
land  actually  occupied  by  bim,  about  81 
acres,  a  strip  off  of  the  north  end  of  the 
McFarland,  200  varas  wide,  for  which 
judgment  was  rendered  in  his  favor,  and 
plaintiffs  appealed. 

There  are  several  anslgnmenta  of  error 
to  rnlinKBof  the  court  on  the  answer  of 
defendant,  to  the  admission  of  testimony, 
to  the  charge  submitting  the  plea  of  limi- 
tation, and  other  matters;  but  they  near- 
ly all  relate  to  one  subject,  more  or  less  di- 
rectly,—that  as  defendant  disclaimed  own- 
ership or  posseHSionof  any  part  of  the  Mc- 
Farland survey,  iind  as  bis  plea  of  limita- 
tion and  deeds  restricted  his  claim  to  the 
E.  U.  Johnson  survey,  he  could  not  recov- 
er under  the  plea  any  part  of  the  McFar- 
land, where  the  jury  found  the  disputed 
land  to  be.  This  is  doubtless  correct.  The 
statement  of  facts  shows  that  plaintiffs 
owned  the  McFarland,  and  that  defendant 
owned  the  south  half  of  the  Johnson,  sur- 
vey, as  dencrlbed  in  bla  answer.  The  dedds 
to  support  the  pleas  of  limitation  accord- 
ing to  the  statement  of  facts  dcBorlbu  the 
land  conveyed  as  the  "south  half,"  and 
"oit  tbesonth  end, "of  the  Johnson  survey, 
as  described  in  defendant's  answer.  Under 
hie  pleadings,  defendant  conld  nut  recover 
any  part  of  the  McFarland  survey;  but, 
if  the  plea  of  limitation  had  claimed  or 
described  land  on  the  McFarland.  there 
was  no  deed  or  deeds  to  defendant  of  any 
part  of  it.  His  deeds  confined  him  to  the 
Johnson.  To  maintain  the  plea  of  Ave 
years'  limitation  there  must  not  only  be 
proof  of  adverse  and  continuous  posses- 
sion for  the  necessary  period,  paying  the 
taxes,  but  the  possession  must  l>e  under 
deed  or  deeds  duly  registered,  describing 
the  land  so  claimed.  The  description  must 
be  such  as  will  give  notice  to  the  owner 
of  the  claim.  The  owner  is  conclusively 
presumed  to  know  the  contents  of  the 
deed,— the  description  of  the  land,- but 
nothing  more.  Had  the  owners  of  the 
McFarland  survey  read  the  deeds  to  Lusit, 
and  from  him  and  wife  to  defendant,  they 
would  have  bad  no  intimation  therefrom 
that  he  was  claiming  any  part  of  the  Mc- 
Farland. Defendant's  claim  by  possession 
was  based  upon  the  supposition  or  belief 
that  the  land  was  on  the  Johnson,  and 
bis  plea  rests  his  right  of  recovery  on  that 
fact.  The  fact  that  it  was  alleged  that 
the  lines  and  corners  were  marked  did  not 
change  the  description  which  included  the 


land  wltbln  the  Johnson ;  sacb  marics,  if 
any,  were  not  given.  The  description  in 
the  deeds  of  the  land— the  south  end  of  the 
Johnson— would  still  remain  thesame.  A 
deed  may  by  mistake  refer  to  a  wrong  sur- 
vey, and  yet  be  sDfflclent  to  aopport  the 
plea,  if  it  otherwise,  by  external  objects 
found  on  the  ground,  definitely  designates 
the  land  in  possession.  It  is  not  necessary 
to  discuss  the  effect  of  such  conflicting  de- 
scription, as  DO  such  question  arises  in 
this  case.  Flanagan  v.  Boggess,  46  Tex. 
885:  Kllpatrlok  v.  Sisnerus,  23  Tex.  137; 
Brokel  v.  McKecbnIq,  69  Tex.  82,  6  S.  W. 
Rep.  623;  Udell  v.  Peak,  70  Tex.  &49,  7  S. 
W.  Rep.  786;  Joues  v.  Andrews,  62  Tex. 
668.  Defendant's  possessory  claim  is 
based  upon  the  supposition  that  tlie  land 
is  a  part  of  the  Johnson,  both  as  regards 
the  plea  and  proof.  The  plea  could  not 
change  the  proof.  By  the  case  as  made, 
there  was  no  occasion  for  a  plea  of  limlta- 
tluu  predicated  on  a  deed,  as.  If  the  land 
was  not  oil  the  south  end  of  tbe  Johnson, 
plaintiffs  could  not  recover  it.  They  only 
showed  title  to  the  McFarland.  We  do 
not  say  the  verdict  fixing  the  boundary 
is  correct,  but  it  did  fix  it  so  as  to  leave 
the  disputed  land  on  tbe  McFarland  where 
plaintiffs  claim  it.  This  was  conclusive 
upon  the  Jury,  and  the  rest  of  their  verdict 
was  impossible.  The  verdict  was  incon- 
sistent, and  did  not  authorize  the  Jndg 
ment.  The  Judgment  was  erroneous,  and 
shoold  be  reversed,  and  tbe  canse  re- 
manded ;  and  it  Is  so  ordered. 


McCiTRDT  et  Hi.  V.  Bullock. 


{Court  of  Oivtl  Appeals  of  Texas. 
1893.) 


Jul  is, 


JtjDGME:«T— Verdict  to  Bcstais. 
Where  the  verdict  in  trespass  to  try  tide 
is  not  explicit  as  to  the  location  of  b  disputed 
boundary,  the  judgment  entered  thereon,  wUdi 
establishes  the  tx>undaiy,  ia  incorrect. 

Appeal  from  district  court,  Bosqne  coun- 
ty; J.  M.  Hall..  Judge. 

Trespass  to  try  title  by  W.  H.  McCnrdy 
and  N.  H.  Daniels,  composing  the  firm  of 
McCurdy  &  Daniels,  against  G.  W.  Bol- 
lock. From  a  judgment  on  a  verdict  for 
defendant,  plaintiffs  appeal.    Reversed. 

./.  K.  Helton,  for  appellants.  S.  B. 
Latnpklns,  for  appellee. 

CoLLARD,  J.  This  snit.  in  form  of  tres- 
pass to  try  title,  was  brought  by  appel- 
lants, McCurdy  &  Daniels,  against  G.  W. 
Bullock,  the  appellee,  for  the  Isaac  Fes- 
senden  320-acre  survey  In  Bosque  county. 
Defendant  answered  that  he  was  not  in 
possession  ot  the  lands  described  in  plain- 
tiffs' petition,  and  disclaimed  any  interest, 
right,  title,  or  possession  of  tbe  Isaac  Fes- 
seuden  320-acre  survey,  but  says  that  he 
is,  and  was  at  and  prior  to  the  institution 
of  tbe  suit,  in  the  quiet  and  peaceable  pos- 
session of  160  acres  of  land,  part  ot  tbe 
Charles  E.  Hanklns  survey,  beginning  at 
the  8.  E.  corner  of  the  Hanklns,  "thence 
N.,  80  W.,  752  varas,  to  a  tract  sold  J.  W. 
Cartwrigbt;  thence  S.,  60  W.,  1,290  varas: 
thence  S.,30  E.,T52  varas;  thence  N.,60  £.. 
1,290  varas,  to  the  beginning."    He  thna 
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sets  np  title  to  the  land  so  demsribP))  by 
pOHRemioD  ander  tlie  statnte  of  five  years' 
limitation.  He  also  pleade  improvementa 
made  In  good  (alth. 

It  was  admitted  that  plaintins  owned 
the  Feseenden  320-acre  fnirTey,  and  that 
defendant  owned  the  160  acres  described  In 
Ills  unHwer,  In  the  southeaat  corner  of  tlie 
Uanklna.  The  FeRgenden  survey  of  320 
acreH  was  made  May  24,  1850.  The  Han- 
klns  anrvey,  of  nearly  4,000  acres,  was  pat- 
ented In  1854.  Its  last  line  from  Its  sooth- 
east  comer  rails  to  ran  "  thence  S.,  60  W., 
with  Fessenden's  and  Kennpdy'a  lines, 
3,093  Toras,  tn  the  befrlnnlng;"  making  a 
part  of  its  south  line  Identical  with  the 
uorth  line  of  the  Fessenden.  The  deed  of 
Dunnan  to  defendant,  onder  which  be 
claims  title  by  limitation  under  the  five 
years*  statute,  dei*cribes  the  160  acres  as 
out  of  the  Moutheast  corner  of  the  Han- 
kins,  descrildng  it  In  his  answer.  There 
was  a  ccmfllct  in  the  teHtlmony  as  to  the 
boundary  line  between  the  Fessenden  and 
the  HanklnH.  The  court  Instructed  the  Ju- 
ry to  ascertain  the  locality  of  this  Hue  and 
establish  it,  and  also  submitted  to  them 
a  charge  upon  defendant's  plea  of  limita- 
tion. The  jury  returned  the  following  ver- 
dict :  "  We,  the  jury,  find  the  N.  W.  cor.  of 
a  survey  made  for  Geo.  W.  Lively,  from 
which  a  live  oak  brs.  N.,  76  W.,  125  vs., 
marked  'K;'  another,  marked  ' — ,'  brs. 
N.,  77  W.,  125  vs.;  thence  S.,  60  W.,  partly 
with  the  soDtb  line  of  the  McFarland  sur- 
vey, 1,900  vs.,  to  the  N.  W.  cor.  in  prairie; 
thence  K.,  80  £.,  770  vs.,  reerossed  a  creek, 
850  vs.,  to  corner,  from  which  a  live  oak 
brs.  N.,  54  E.,26  vs.,  marked  '  D;'  another, 
marked  'B'  brs.  N.,  87  £.,  83  vs.  We,  the 
jnry,  further  And  that  the  defendant  has 
nad  iu  peaceable  possession,  for  over  five 
years,  the  land  sued  tor,  and  we  find  for 
defendant."  Thereupon  JnJgment  was 
rendered,  declaring  that  It  appeared  from 
the  verdict,  "that' the  north  line  of  the 
Fessenden,  as  originally  located  upon  the 
ground,  began  at  the  N.  W.  corner  of  the 
George  Lively  survey,  a  pile  of  rocks, 
from  which  a  live  oak  brs.  N.,  76  W.,  125 
vs.,  marked  'K,'  and  another  live  oak 
bm.  N.,  77  W.,  125  vs.;  thence  S.,  CO  W., 
partly  with  the  south  line  of  the  McFar- 
land survey,  and  at  a  point  where  the 
next  boundary  line  of  the  said  Fessenden 
survey  woaid  intersect  said  north  line 
ranulng  N.,  30  W.,  from  the  8.  W.  corner 
of  said  Fessenden  survey,  which  is  a 
known  corner."  It  Is  then  decreed  that  the 
north  Hue  of  the  Fessenden  "be,  and  the 
same  la  hereby,  established ;"  where  Isnot 
stated.  The  decree  recites  that  It  further 
appears  to  the  court,  from  the  verdict  up- 
on defendant's  plea  of  limitation,  that  de- 
fendant had  been  "In  the  quiet  and  peace- 
able possession  of  all  that  part  of  the  Fes- 
senden survey  as  claimed  by  him  In  his  said 
plea  of  limitation  by  deeds  duly  registered, 
describing  the  lines  and  corners  on  the 
gronnd  of  100  acres  out  of  the  8.  E.  corner 
of  said  Banklns  survey,  and  paying  all 
taxes  due  thereon,  occupying,  cultivating, 
using,  and  enjoying  the  same  for  more 
thas  Ave  years  next  before  the  filing  of  this 
suit;  and,  it  farther  appearing  from  said 
verdict  that  the  Jury  had  found  for  defend- 
nnt  the  land  claimed  by  him  as  aforesaid, 


it  la  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiffs,  W.  H.  McCnrdy 
and  N.  R.  Daniels,  composing  the  flrni  of 
McCardy  ft  Daniels,  take  nothing  by  their 
anlt  herein,  and  that  the  defendant,  Geo. 
Bulloek,  do  have  and  recover  of  and  from 
the  plaintiffs  the  said  land  claimed  and  oc- 
cupied by  them,  and  that  the  said  defend- 
ant, as  to  plaintiffs'  said  suit  herein,  go 
hence  without  day,  and  that  defendant 
recover  of  and  from  the  said  W.  H.  Mc- 
Curdy  and  N.  H.  Daniels,  plaintiffs,"  and 
their  sureties,  all  costs,  etc.  From  this 
judgment  the  plaintlRs  have  appealed. 

The  verdict  of  thejary  Is  not  explicit  as  to 
where  they  locate  the  north  line  of  the  Fes- 
senden,— whether  It  is  where  the  plaintiffi) 
claim  it,  or  where  the  defendant  claims  it. 
The  verdict  adds  no  calls  to  the  calls  as 
given  lu  the  fleld  notes  of  the  survey  that 
will  certainly  enlighten  us  upon  this  sub- 
ject. The  verdict  adopts  the  call  in  the 
Fessenden  as  1  ts  begin ning corner,— tfaa  t  is. 
the  northwest  corner  of  the  Lively  survey, 
witnessed  by  twoliveoaKS,— and  then  ruuK 
the  course  and  distance  as  called  in  the 
Fessenden  survey  to  Its  northwest  corner 
In  the  prairie.  It  then  runs  the  course  and 
distance,  crossing  a  creek,  as  called  in  the 
Fessenden,  to  its  southwest  corner,  iden- 
tifying it  by  the  two  live  oak  bearing  trees 
called  for  in  the  original  aarvey.  The  ev- 
lden<^e  does  show  that  there  are  two  live 
oak  trees  on  the  ground — trees  nearly  an- 
swering to  the  call  in  the  original  field 
notes — where  plaintiffs  claim  the  corner  to 
be.  The  trees  are  too  younK,  however, 
and  are  not  marked  at  ail.  If  these  are 
the  trees  Intemled  by  the  verdict  as  locat- 
ing the  uortlieast  corner,  then  the  line  run 
from  this  point,  as  stated  in  the  verdict, 
would  fix  the  ooundary  where  plaintiffs 
contend  it  is.  Weeannot  be  certain  that 
this  was  the  ciinelusion  of  the  Jury,  because 
there  is  testimony  tending  to  show  that 
the  southwest  corner  is  identiUed  by  the 
bearing  tree  marked  "D"  where  the  defend- 
ant says  it  is.  From  the  entire  verdict  we 
think  it  does  nothing  more,  and  Intends 
nothing  more,  than  to  adopt  the  field 
notes  as  given  In  the  Fessenden  survey, 
without  finding  any  known  point  or  line. 
At  all  events,  the  venlict  does  not  autbor- 
ixe  a  judgment  for  defendant  eatabllsbing 
the  line  of  the  Hanklns  and  the  Fessen- 
den where  he  contends  It  la;  and  the  judg- 
ment, If  it  does  so,  is  incorrect.  We  do 
nut  pretend  that  it  may  not  be  so  estab- 
lished, but  only  that  the  verdict  does  not 
so  locate  It.  Had  the  verdictso  located  it, 
there  would  be  an  end  of  the  con  trovers}', 
as  the  plaintiffs  could  not  recover  any 
land  on  the  Hanklns  survey,  and  there 
would  be  no  necessity  to  notice  the  find- 
ing on  defendant's  plea  of  limitation. 
The  court's  charge  should  have  directed 
the  Jnry  that  If  They  found  the  line  where 
defendant  claimed  It,  to  so  declare,  and  to 
Identify  it  by  some  known  object  if  the 
evidence  lurnished  It.  The  samecharacter 
of  chnrge  should  have  been  given  in  case 
the  line  was  found  to  be  where  plaintiffs 
claimed  It;  and,  as  we  will  hereafter  see, 
such  finding  would  have  determined  the 
suit. 

There  Is  no  question  of  limitation  In  the 
case,  and,  as  insisted  by  appellants,  no 
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sucb  Usue  Hbonld  bave  been  submitted  to 
the  jury.  Tbe  de«d  read  In  evidence  by 
defendant  as  a  basU  lor  bia  plea  o<  limita- 
tion under  the  Ave  yeara'  statute porports 
to  convey  a  part  of  the  Hankina  survey, 
and  calls  lor  no  external  objectti  that  could 
place  the  survey  outside  the  Hanklns.  It 
would  not  authorize  a  recovery  under  tbe 
five  years*  statute  of  any  part  ot  the  Fes- 
aenden,  wherever  it  proves  to  be.  Posses- 
sion and  payment  of  taxes  could  only  ma- 
ture tbe  deed  Into  a  good  title;  It  could 
not  amend  the  description  of  tbe  land,  or 
apply  the  deed  to  other  Innd.  In  this  re- 
spect tbe  same  question  is  rained  in  this 
case  as  in  the  case  of  these  plaintiffs,  Mc- 
Curdy  v.  Looker,  20 S.  VV.  Rep.  1109,  (decided 
at  tbe  present  term  of  thi8court,)to  wbicb 
we  refer.  We  areof  opinion  that  tbe  judg- 
ment of  tbe  cuurt  below  should  be  re- 
versed,  and  the  cause  remanded  ;  and  it  Is 
BO  ordered. 


MooRB  et  nl.  t.  McCown  et  hI. 

(OoiMt  ef  Ctoil  Appeals  of  Taaw.    Dec.  80, 
1892.) 

LooATiON  ov   Boundaries  —  Vaoanot   bbtwbbr 

SCBVBTI    —  ADYKBSB      FO88ESSION    —  FssoiNe 

Land. 

1.  An  acticm  of  treapasi  to  try  title  to  land 
iDTolved  the  queetion  of  whetiier  tbe  land 
sought  to  be  recovered  waa  a  part  of  the  Mary 
Beacham  league  or  a  vacancy  between  that  suiv 
vey  and  the  Puuchard  league.  In  the  field 
notes  of  the  Mary  Beacham  its  west  line  called 
for  the  east  line  of  league  No.  3.  League  No. 
3  was  afterwards  resurveyed,  and  called  the 
"Punchard  lieague."  There  was  not  so  much 
land  in  the  new  survey,  and  the  distances  and 
boondaxies  were  not  the  same,  and  the  north 
line  of  the  Mary  Beacham,  on  being  run  from 
its  northeast  comer,  as  called  for  oy  witness 
trees,  gets  its  complement  before  reaching  the 
east  line  of  the  Punchard  survey,  leaving  va- 
cant the  amount  of  land  sought  to  be  recovered, 
except  about  eight  acres,  conceded  to  be  in  the 
Mary  Beacham.  Held,  that  such  land,  with  the 
exception  of  ttie  eight  acres  specified,  did  not 
form  a  part  of  the  Mary  Beacham  league,  but 
was  a  vacancy  between  that  survey  and  the 
Punchard  league. 

2.  It  appeared  tliat  plaintiffs  had  more  than 
ten  years  before  sued  to  recover  the  land,  built 
a  wire  fence  around  all  the  land  in  controversy, 
and  maintained  it  intact  for  a  number  of  years, 
when  gaps  were  cut  in  it,  and  left  down  for  two 
or  three  years,  but  the  posts  remained  standing, 
with  the  wires  thereon,  and  it  could  be  seen 
that  a  fence  was  around  the  laud,  though  there 
were  gaps  in  it.  Held,  that  such  fence  waa 
sufficient  to  give  notice  of  adverse  possession, 
and  that  plaintiffs  were  entitled  to  the  land. 

Appeal  from  district  court.  Hill  county; 
J.  M.  Hall,  JudKe. 

Action  of  trespass  to  try  title  to  land  by 
McCown  &  McCown  against  Moore  &  Say- 
ers.  Judjiment  for  plaintiffs.  Defendants 
appeul.    Afllrmed. 

McKinnon  <&  Carlton,  for  appellants.  B. 
D.  Tnrltoa  aud  W.  C.  Morrow,  for  appel- 


Hbad,  J.  AppellantH  contend  that  tbe 
west  lino  of  the  Mary  Beacham  league  and 
the  east  line  of  the  Punchard  survey  are 
the  same,  and  that  the  land  in  contro- 
versy is  in  tbe  Mary  Beacbam.  Appellees 
claim  that  tbe  Beacham  and  Punchard  do 


not  loin,  and  that  tbe  land  in  contro- 
versy, except  83  acres,  lies  tietween 
tbem.  Appellants  were  plaintiSs  below, 
and  to  sustain  their  claim  introdoced  Id 
evidence  tbe  patent  to  the  Mary  Beacbam. 
which  glvoB  the  field  notes  as  follons: 
"Kiinwu  as 'Survey  No  12,' beginning  at 
tbe  east  comer  of  leajrne  No.  2,  above  tbe 
old  Towash  village,  which  corneni  60  dei;. 
30  min.  east,  7,600  varas  from  tbe  west 
corner  of  tbe  Thomas  McKey  leagae  No. 
2;  thence  north,  60  east,  at  2,800  varas 
passeH  nortb  corner  of  quarter  No.  2,  at 
4,775  varas  a  stake  with  bearings,  etc.; 
tlience  north,  80  west,  6,000  varas.  to  a 
stake  with  bearings,  etc.;  thence  south, 
60  west,  6,22.5  varas,  to  north  corner  of 
league  No.  3, — a  mound;  tbence south,  30 
east,  2,500  varas,  in  north  boundary  line  of 
said  league  No.  3,  to  a  mound  on  west  line 
of  league  No.  2;  tbence  nortb,  60  eaat,  450 
varas,  to  mound  on  north  corner  of  leagoe 
No.  2;  thence  south,  80  eaat,  with  north 
line  of  said  league  No.  2,  to  tbe  t>eginning.  * 
— and  by  successive  transfers,  as  fonnd  by 
tbe  court  below,  connected  themselves 
with  this  patent. 

O.  Holland,  a  witness  for  appellees,  teati- 
fled:  "I  have  surveyed  tbe  Punchard  24- 
labor  survey  of  land  lying  in  Hill  coanty. 
I  am  surveyor,  and  bave  been  anrveyor  o( 
Hill  county.  Tbe  Punchard  survey,  ac- 
cording to  field  notes,  calls  for  a  24-Iabor 
survey.  I  bave  surveyed  the  Weathered 
land,  which  joins  this,  but  have  never  sur- 
veyed the  entire  Mary  Beacham  leagoe, 
but  have  run  tbe  north  line,  beginning  at 
its  northeast  corner,  wliich  Is  fixed  by  wlt- 
neaa  trees,  on  July  6,  1835;  the  Mary 
Beacham,  May  1,1835,  and  tbe  Peter  Flem- 
ing, March  16.  1833.  The  Peter  Fleming 
survey  is  on  tbe  same  land  aathe.Toaepb 
Punchard,  except  that  the  Peter  Fleming 
is  a  2u-labor  survey.  In  surveying  tbe 
Punchard,  I  never  found  anything  for  a 
corner  of  tbe  Fitzgerald  land.  Tlie  Punch- 
ard would  not  curreapt>nd  to  leagoe  No. 
3,  as  called  for  in  the  Mary  Beacham 
league,  because  tbe  Mary  Beacbam  gets  its 
complement  before  reaching  the  east  line 
of  the  Punchard,  and  because  tbe  Mary 
Beacham  calls  for  a  league  on  its  west, 
and  tbe  Punchard  Is  not  a  league;  and  be- 
cause the  Mary  Beacham  was  surveyed, 
as  shown  by  the  field  notes  ot  tbe  sur- 
veyor, before  the  Punchard,  and  bence 
could  not  call  for  it.  Tbe  maps  show  the 
Punchard  and  tbe  Fleming  to  lie  tbe  same 
land, except  the  Fleming  occupies  a  league 
and  tbe  Punchard  24  labors.  The  Mary 
Beacbam  does  not  call  tor  tbe  Puncbard 
survey.  Its  nortb  line,  beginning  at  a 
point  fixed  by  the  witness  trees  called  for 
in  its  patent  attbe  northeast  comer,glve8 
out  before  reaching  tbe  east  line  ot  the 
Punchard,  leaving  a  vacancy  between  the 
west  line  of  the  Beacham  and  the  east  line 
ot  the  Punchard.  Tbe  land  in  controversy 
is  not  on  the  Mary  Beacham  survey,  ex- 
cept about  8.3  acres.  All  the  rest  is  cov- 
ered by  the  patent  issued  to  McOown.  If 
tbe  Puuchard  was  a  leagoe  of  land,  it 
would  iuclude  the  land  in  controversy,  i 
havH  measured  tbe  nortb  line  ot  the  Mary 
Beacbam,  commencing  at  tbe  northwest 
corner,  fixed  by  witness  treea  called  for  in 
its  patent,  and   the  distance  gave  out  be- 
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<ore  getttafc  to  the  nortbe«st  corner  of  the 
PuDchard.  leavinK  about  a  labor  ut  land 
between  tbe  two.  A  place  was  pointed 
out  to  me  as  tbe  northeast  corner  o(  tbe 
Mary  Beacham  survey,  and  tbpre  I  found 
trees — marked  trees— correspondlni;  with 
tbetrees  called  forln  tbe  patent,  and  found 
a  marked  line  leading  to  the  corner  as 
fixed  by  these  trees.  •  •  •  According  to 
my  survey,  a  part  of  the  land  in  contro- 
versy is  on  the  Beacham  leagne,— about 
8.3  flcrea  of  the  west  side  of  the  Mary 
Beacham  and  southeast  corner  of  the  Mc- 
Cuwn  fence.  McCown'R  fence  extends  40 
varas  over  on  the  Mary  Beacham  land, 
down  at  Its  south  line.  McCown's  inrlo»- 
ure  covers  a  strip  of  the  Mary  Beacliam 
leaKue  of  40  varas  wide  at  tbe  south  end, 
and  whittUnK  out  to  a  point  at  tbe  other 
end.  This  strip  contains  about  8.3  acres 
of  tbe  land  In  controversy,  and  is  not  cov- 
ered by  McCown's  patent.  The  district 
surveyor  surveyed  the  several  tracts  of 
land  Joining  the  land  In  controversy.  It 
is  my  opinion  that  at  tbe  time  all  of  this 
land  was  surveyed  it  was  surveyed  by 
number,  and  that  beadrlghts  were  after- 
wards located  upon  tbe  land  without  tbe 
surveyor  going  upon  the  ground.  I  hnve 
Mirveyed  tbe  Weathered  one  third  league. 
I  think  tbe  Weathered  callR  for  league  No. 
8.  There  is  no  land  there  that  will  an- 
swer to  league  No.  3,  unless  it  be  tbe 
Puncbard,  together  with  tbe  McCown  sur- 
vey. Tbe  Peter  Fleming  field  notes  for 
one  league  correspond  with  what  I  dincoT- 
er«d  In  myflurvey  and  found  ontbeground 
to  be  within  the  Puncbard.  No  maps 
which  I  have  ever  seen  show  any  vacan- 
cy between  tbe  Puncbard  and  Mary 
Beacham." 

No  evidence  was  Introduced  by  either 
party  as  to  witetber  or  not  tbe  northeast 
corner  of  league  No.  2  could  be  found,  uor 
as  to  how  thiR  would  correspond  with  the 
call  for  4.5U  varas  in  reference  to  the  re- 
spective linea  In  controversy,  nor  as  to 
whether  or  not  a  lecgue  survey  No.  3  had 
in  fact  been  made  prior  to  the  location  of 
the  Puncbard,  and,  if  so,  bow  the  Hues  of 
the  Punchard  correspond  in  length  with 
tbe  field  notes  of  sucb  league,  and.  If 
shorter,  as  to  whether  or  not  tbe  Puncb- 
ard was  located  on  the  east  or  west  side 
of  Huch  older  survey  In  this  state  of  tbe 
evidence  the  court  concluded  that  the  land 
in  controversy,  exceot  8.8  acres,  was  no 
part  of  the  Mary  Beacham  survey ;  that 
there  was  at  one  time  a  survey  including 
25  labors, known  as  "League  No.  3;"  that 
on  the  nth  day  of  July,  1835,  a  grant  to  tbe 
beire  of  Juseph  Punchard  was  placed  upon 
said  league;  that  said  grunt  did  notcover 
all  of  theiand  Included  in  the  field  notes  of 
league  No.  3,  but  left  one  labor  unappro- 
priated ;  that  at  the  time  this  suit  was  in- 
stituted tbe  land  claimed  by  plaintiff,  ex- 
cept 8.8  acres,  was  a  part  of  the  public 
domain, and  thatdefendants  held  tbe  legal 
title  hy  patent  Issued  since  the  bringing  of 
this  salt  to  that  part  of  tbe  land  so  found 
to  be  a  part  of  the  public  domain.  From 
the  statement  of  facts  as  disclosed  by  this 
record  we  are  unable  to  say  that  tbe  court 
erred  in  these  conclusions,  and  this  will 
dispose  of  all  of  the  land  in  controversy 
except  tbe  8.3  acres  found  to  be  upon  the 


Beactaam  survey.  As  to  all  of  tbe  land  In 
controversy,  appellees  pleaded  the  10-years 
statute  of  limitation,  and  there  was  much 
evidence  introduced  to  sustain  and  defeat 
this  plea.  It  seems  that  more  than  ten 
years  before  tbe  institution  of  tbe  snit  ap- 
pellees bad  constructed  a  wire  fence  around 
all  the  land  in  controversy.  Including  these' 
8.3  acreit,  and  maintained  this  fence  Intact 
for  a  number  of  years,  when  a  number  of 
gaps  were  cut  In  it,  and  left  down  for  two 
or  three  years,  but  all  of  tbe  time  the  posts 
remained  standing,  with  tbe  wire  thereon, 
and  It  was  plain  to  be  seen  that  a  fence 
wasaronnd  the  same,  although  there  were 
numerous  gaps  in  it.  Opon  this  state  of 
the  evidence  the  court  concluded  that, 
even  though  the  land  be  a  part  of  the  Mary 
Beacham  survey,  the  defendants  have  bad 
peaceable  and  adverse  possession  thereof, 
using  and  enjoying  the  .same,  for  a  period 
of  moretban  ten  years  next  before  thecom- 
roencementof  this  suit,  and  therefore  found 
tn  favor  of  tbe  defendants  for  all  of  the 
land  In  controversy;  and  we  are  unable 
to  say  tha  t  bis  conclusion  as  to  this  pos- 
session being  adverse  are  not  supported 
by  tbe  evidence.  It  seems  that  appellees 
all  the  time  asserted  claim  to  this  land, 
and  in  1887,  when  appellants  undertook  to 
take  poHseBsion  thereof  by  a  tenant,  tbey 
brought  suit  against  such  tenant,  and 
evicted  bim  bytorclble  entry  and  detainer; 
and  we  are  not  able  to  say  that  tbe  fenG» 
around  this  land  was  not  sufficient  at  all 
times  to  give  notice  of  this  adverse  claim. 
At  least  we  cannot  distnrb  tbe  finding  of 
the  Judge  that  such  was  Its  effect.  For 
facts  quite  similar,  see  Ounter  v.  Meade, 
78  Tex.  634, 14  K.  W.  Bep.  562.  Finding  no 
error  in  the  Judgment  rendered  by  the 
court  below,  we  are  of  opinion  that  it 
•hould  be  In  all  things  aiHrmed. 

Tablton,  C.  J.,  disqualified,  and  not  sit- 
ting. 


Norton  v.  Oolmns  et  al. 
(Court  of  CivU  Appenlt  of  Texas.    Nov.  24, 

TaasPASs  to  Tbt  Titlb— Cinsra  WAnnANroE— 
Adversi!  Possbssion. 

1.  A  plaintiff  in  trespass  to  try  title,  a» 
well  as  a  defendant,  has  the  right  to  have  his 
warrantor  dted  to  come  into  court  and  maintain 
the  title  conveyed  by  him,  and  make  good  his 
warrant.T.  Park  v.  Bates,  12  VL  381;  Pitkin 
V.  LeaWtt,  13  Vt  379;  Brown  v.  Taylor.  Id. 
637;  and  Gregg  v.  Richardson,  25  Ga.  570,— 
followed. 

2.  Occupancy  of  another's  land  with  intent 
to  pre-empt,  in  the  belief  that  it  Is  onclaimed 
land  belonging  to  the  state,  does  not  constitute 
adverse  possession.  Sclileicher  v.  Gatlin,  (Tex. 
Sup.)  20  S.  W.  Rep.  120,  followed. 

3.  In  trespass  to  try  title  to  recover  the 
Bouthem  half  of  a  rectangular  tract  of  land, 
defendant  claimed  to  own  the  land  in  diiipute 
under  an  oral  contract  with  G-.  It  appeared 
that  O.  originally  owned  an  undivided  one-half 
interest  in  the  whole  tract,  and  that,  by  virtue 
0*  an  agreement  with  his  (Q.'b)  prantor,*he  took 
the  southern  half..  G.  denied  that  he  had  con- 
veyed the  land  In  question,  and  claimed  that  he 
had  only  agreed  not  to  disturb  defendant  in  Iiis. 
effort  to  acquire  title  to  the  north  half  by  pre- 
emption. The  only  consideration  for  the  agree- 
ment was  ^0  cash,  and  a  note  for  $30,  wbi<^ 
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was  nerw  paid.  HM,  that  the  facts  were  in- 
sufficient to  establish  titie  in  defendant  to  tlw 
land. 

4.  Nor  can  defendant,  holding  under  such 
purchase,  claim  that  his  possession  was  adrerse 
to  G. 

6.  A  eonyeyance  to  defendant  in  ejectment 
described  the  land  conveyed  as  all  that  tract  of 
-land  situated  in  said  county  and  state,  "being 
the  north  half  of  a  300-acre  survey  in  the  name 
of  T.  P.  Rhodes,  it  being  the  same  that  we  pur- 
chased from  Mary  Dulce;"  and  "it  is  understood 
That  we  convey  all  the  right,  title,  and  interest 
that  Mrs.  Mary  Duke  had  to  the  T.  P.  Rhodes 
;{00-acre  survey  of  land,  but  we  only  warrant 
title  to  150  acres  of  said  survey,  it  being  the 
north  half"  of  the  said  survey.  Brld,  that  the 
language  of  the  conveyance  was  not  such  as  to 

gut  plamtiffs,  who  claimed  title  to  the  southern 
alf  by  virtue  of  a  deed,  on  notice  that  defend- 
ant claimed  the  entire  tract;  and  a  mere  occu- 
pancy by  defendant  of  the  northern  half  was 
not  sufficient  to  charge  plaintiffs  with  notice 
that  their  claim  to  the  south  half  was  disputed, 
or  that  defendant  wonld  claim  the  benefit  of  the 
statute  of  limitations  as  to  the  southern  half  if 
suit  were  not  brought  In  time  to  prevent  the 
bar. 

Appeal  from  district  coart,  AnxellDa 
couaty;  L.  B.  Hiohtowbb,  Judge. 

Action  of  trespasfi  to  try  title  to  land  by 
O.  W.  Norton  againet  T.  F.  Collins  and 
others.  Jndgmeat  tor  defendants.  Plaln- 
tlH  appeals.    Reversed. 

Mantootb  A  Townsend,  tor  appellant. 
H.  G.  Lane  and  J.  T.  Maroney,  toe  appel- 
lees. 

WiLbUMS,  J.  Appellant  sned  appellee 
Collins  in  trespass  to  try  title,  to  recover 
the  sootbern  half  of  a  tract  of  300  acres  o( 
land  patented  to  Williaiu  Grannd,  as- 
sigaee  of  T.  P.  Rliodes.  Appellee  pleaded 
not  Kullty.and  title  by  limitation  of  three, 
five,  and  ten  years.  Appellant  amended 
his  pleadings,  and  alleged  that  he  bad 
bought  the  land  from  Alfred  Chestnut, 
from  whom  he  received  a  deed  with  cove- 
nants of  general  warranty  of  title,  which 
were  set  out,  and  alleged  that  defendant 
was  In  posBeaslon,  cladnilng  title  to  the 
land  by  limitation  of  five  years,  under  a 
prior  deed  from  said  Chestnut  and  W.  J. 
Townsend,  and  asked  that  Chestnut  be 
cited  and  made  a  party  to  the  cause,  and 
required  to  prosecute  the  suit  and  make 
good  the  title  conveyed  to  appellant,  and, 
in  case  title  should  be  adjudged  to  be  In 
Collins,  that  Judgment  be  rendere<l  In  ap- 
pellant's favor  fortbe  purchase  money  and 
interest,  the  amount  of  which  was  stated. 
Chestnut  answered,  and  demurred  gener- 
ally to  this  petition.  At  the  trial  thecourt 
below  sustained  this  general  demurrer,  dia- 
cbnrged  Chestnut  from  the  suit,  and  ren- 
dered Judgment  against  appellant  for  the 
costs  of  that  proceeding.  After  bearing 
the  case  on  the  facts,  the  court  rendered 
Judgment  in  favor  of  appellee  Collins  for 
the  land,  on  his  plea  ot  liinitntion  of  three 
and  Ave  years.  The  motion  for  a  new 
trial,  assignment  of  errors,  and  briefs  pre- 
sent the  points  discussed  in  the  opinion. 
The  titles  asserted  by  the  parties  were  as 
follows:  Qranad  conveyed  an  undivided 
half  Interest  in  the  land  to  one  FInley, 
who  in  1859  conveyed  to  .lames  Gibson. 
Gibson  and  Granad  agreed  on  a  purtition 
by  which  Gibson  was  to  take  the  south 
half.    No  actual  line  was  established,  but 


tbetand  was  In  theabape  of  a  reetangle. 
and  It  was  only  necessary.  In  order  to  di- 
vide It  in  halves,  to  run  a  line  through  the 
center,  east  and  west.  On  -Inly  17. 18K4, 
Gibson  conveyed  the  southern  half  of  tbe 
tract  to  Alfred  Chestnut,  from  whom  ap- 
pellant derives  his  title  by  regular  chain  of 
transfers.  Appellee  Collins  entered  upon 
the  north  half  of  the  land  about  16  or  IS 
years  before  the  trial,  supposing  it  to  be 
vacant,  and  intending  to  pre-empt  it. 
Some  time  afterwards  there  was  a  trans- 
action between  him  and  Gibson,  in  which 
he  claims  to  have  bought  all  of  Gibson's 
Interest  In  the  800  acres.  Gibson  claims 
that  be  only  agreed  not  to  interfere  with 
appellee's  efforts  to  acquire  title  to  the 
north  half  by  pre-emption.  Collins  paid 
Gibson  9^.  and  gave  bis  note  for  980,  as 
the  consideration  of  the  agreement.  No 
deed  was  made,  and  it  was  not  shown 
that  Collins  has  made  any  improvement 
on  thefnitliof  theogreement,  and  tbenute 
was  never  paid.  On  March  S7, 18X8,  tbe 
heirs  of  WilllMm  Granad,  who  was  then 
dend,  conveyed  to  Mary  Duke  "all  their 
right,  title,  and  Interest  In  tbe  3U0  acres. ** 
Mary  Duke,  on  the  25th  day  uf  May,  lb83. 
conveyed  the  same  to  W.J. Townsend  and 
Alfred  Chestnut.  The  deed  from  Grnnad 
to  FInley  and  tha  t  from  Finley  to  Gibson 
were  on  record  before  tbe  dales  of  these 
deeds,  and  all  the  parties  had  actaal 
knowledge  of  them  ;  and  neither  Duke  nor 
Townsend  and  Chestnut  claimed  more 
than  tbe  north  half,  recognizing  Gibson's 
title  to  the  other,  as  well  as  the  partition 
agreed  on.  On  the  24  day  of  June,  IhSS, 
Townsend  and  Chestnut  executed  to  Col- 
lins a  deed  whleb  described  the  land  con- 
veyed as  follows:  "All  that  certain  tract 
or  parcel  ot  land  situated  in  said  county 
and  state, located  abuutelght  mllessouth- 
weeterly  from  Homer,  it  being  tbe  north 
half  of  a  300-acre  survey  in  the  name  of  T. 
P.  Rhodes,  it  being  the  same  that  we  pur- 
chased from  Mary  Dnke  by  deed  bearing 
date  May  25. 1H^3.  For  a  full  and  com- 
plete description  ot  said  land  reference  is 
made  to  tbe  patent  from  the  state  at  Tex- 
as to  Wm.  Granad,  assignee  of  T.  P. 
Rhodes,  which  Is  herewith  delivered  and 
made  a  part  of  this  conveyance.  It  Is  un- 
derstood that  we  convey  all  the  right, 
title,  and  interest  that  Mrs.  Mary  Dnke 
bad  to  the  T.  P.  Rhodes  800-acre  survey 
of  land,  but  we  only  warrant  the  title  to 
15U  acres  ot  said  survey,  it  being  the  north 
half,  and  the  part  on  which  T.  F.  Collins 
now  resides."  At  the  time  this  deed  was 
made,  Collins  had  full  knowledge  of  the 
title  in  Gibson.  Townsend  and  Cbestnut 
both  testined  that  he  recognised  Gibson's 
title,  and  that  they  all  understood  that 
only  the  north  halt  was  conveyed,  bat 
that,  Collins  being  fearful  that  OitMon,  by 
reason  of  his  title  paperscalling  tor  an  un- 
divided portion,  would  claim  an  Interest 
in  thenorth  half,  tbe  deed, in  ordertoquiet 
these  apprehensions,  was  drawn  so  that, 
in  case  Gibson  Interfered  with  Collins  on 
the  north  hall,  the  latter  conld  claim  an 
interest  in  the  other  part.  Collins  testi- 
fied that  he  bought  the  entire  31)0  acres  from 
Townsend  and  Chestnut,  and  that  they 
told  him  they  were  selling  him  the  entire 
tract,  but  would  warrant  the  title  only  as 
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to  tbe north  baU.  He  farther  testified  that 
he  had  paid  taxea  on  the  whole  tract,  and 
had  claimed  thewbole  tract,  had  caltlvat- 
ed.used,  and  enjoyed  It, ever  Hince  he  went 
into  poeaesslon.  None  of  hie  improve- 
ments  were  on  tbe  south  half.  He  does 
not  deny  tbe  conversations  testified  to  by 
Townsend  and  Chestnut,  In  which  he 
seems  to  have  recognized  tbe  Uibsun  title, 
and  it  do«snot  appeartbat  Gibson  or  any 
of  bis  vendees  ever  learned  that  Collins 
was  claiming  tbe  whole  of  the  tract  until 
it  was  ascertained  that  he  was  paying 
taxes  on  it.  How  long  this  was  before 
tbe  salt  does  not  appear. 

1.  Tbe  sustaining  of  Chestnut's  gsneral 
demurrer,  and  adjudging  against  appel- 
lant the  costs  of  bringing  hlra  into  the 
suit,  was  error.  Appellant  had  the  right 
to  have  his  warrantor  cited  to  come  in 
and  maintain  the  title,  and  make  good  his 
warranty.  Tbe  rlRht  of  a  plaintiff  to  do 
this  has  been  denied  by  tbe  supreme  court 
of  Tenneusee,  while  it  was  admitted  that 
a  defendant  could.  Ferrell  ▼.  Alder,  8 
Humph.  44.  But  In  Vermont  (Park  t. 
Bates,  ]2Vt.881;  Pitkin  v.  Leavltt.  IS  Vt. 
379;  Brown  v.  Taylor,  Id.  637)  and  in 
Georgia  (Gragg  ▼.  Kicbardeon,  25  Ga.  570) 
the  contrary  rule  has  been  established,  and 
we  can  see  no  good  grounds  upon  which 
to  dissent  from  the  reasoning  employed 
in  those  cases.  See  Bawie,  Gov.  p.  220.  In 
Whiter.  Williams,  18  Tex.  258,  a  plaintilT 
brought  in  his  warrantor,  as  wa<i  here  at- 
tempted, but  tbe  question  as  to  his  right 
to  do  BO  was  not  adjudicated.  In  tbe  Ver- 
mont and  Georgia  cases  no  effort  was 
made  by  tbe  plaintiffs  in  the  ejectment 
suits  to  recover  judgments  over  against 
the  warrantors,  as  was  here  sought,  but 
tbe  objwt  of  citing  them  was  to  recjuire 
them  to  prosecute  tbe  action  brought  by 
the  warrantees  to  obtain  possession,  and 
to  conclude  them  by  tbe  judgments  to  be 
rendered.  The  provisions  nf  our  statutes 
(Rev.  St.  art.  47S8)  allowing  warrantors  to 
be  broughtin  by  defendants  in  trespass  to 
try  title  do  not  change  nny  rule  of  practice 
wblcli  may  allow  to  the  plaintiff  the  same 
remerly.  Whether  the  plalntld  could,  in 
this  suit,  recover  judgment  on  the  war- 
ranty or  not,  (which  Is  a  question  we  need 
not.  in  view  nf  tbe  disposition  to  be  made 
of  tbe  case,  determloe,)  he  had  the  right  to 
bring  bis  warrantor  in  to  maintain  the 
title  he  had  conveyed,  or  be  concluded  by 
tbe  judgment,  and  it  was  error  to  sustain 
the  general  demurrer. 

2.  It  is  not  pretended  by  appellee  In  his 
testimony  that  when  he  originally  en- 
tered lie  had  possession  of  or  usserted 
clnlm  to  any  part  of  the  south  half  of  the 
land,  but  he  says  be  entered  upon  the 
north  half  with  intent  to  pre-empt.  If  be 
had  thus  possessed  hiranelfof  tbe  southern 
part  of  tbe  land  in  the  effort  to  acquire 
title  by  pre-emption,  this,  it  seems,  would 
not  be  a  possession  adverse  to  the  true 
owner.  Schleicher  v.  Gatlln,  (Tex.  Sup.) 
20  S.  W.  Rep.  120.  if  be  afterwards 
bought  from  Gibson,  as  be  claims,  all  of 
tbelatter's  interest,  by  oral  contract,  he 
shows  no  facts  suHlcient  to  establish  title 
under  that  agreement,  either  legal  or 
«quitable;  and  it  cannot  ba  claimed  that, 
•o  long  as  be  held  under  that  purchase. 


bis  possession  was  adverse  to  Gibson.  He 
consequently  did  not  acquire  title  by  limi- 
tation before  he  bought  from  Townsend 
and  Chestnut.  That  deed  does  not  pur- 
port to  convey  a  greater  interest  than 
had  been  passed  by  deed  from  tbe  heirs  of 
Granad.  They  held  title  only  to  tbe  north 
half,  and  that  is  all  tbe  deed  conveyed. 
Under  tbe  peculiar  language  of  the  deed 
from  Townsend  and  Chestnut  to  appellee, 
and  Its  correspondence  with,  and  apparent 
recognition  of,  tbe  trae  condition  of  the 
title,  it  cannot  be  held  that  appellee's 
possession  of  tbe  north  half  should  be  ex- 
tended by  construction  to  tbe  boundaries  of 
tbe  whole  tract.  That  possession  was 
entirely  consistent  with  the  claim  of  appel- 
lant to  the  south  halt,  and  the  terms  of 
the  deed  would  not  convey  reasonable  no- 
tice to  him  that  appellee's  claim  extended 
throDghout  tbe  tract.  If  the  agreement 
between  tbe  former  owners  to  divide  the 
land  be  disregarded,  that  would  not  help 
appellee's  case ;  for  then  it  could  not  he 
held  that  tbe  deed  from  Townsend  and 
Chestnut  to  bim  passed  title  to  more  than 
an  undivided  balf  interest  in  the  800  acres. 
This  would  have  made  bim  a  tenant  in 
common  with  the  owners  of  the  other 
balf,  and  no  such  facts  a  re  shown  as  would 
put  In  motion  the  statute  of  limitations 
against  hiscotenant.  "The  mere  posses- 
sion itseir  would  be  referred  to  that  right 
which  every  tenant  in  common  has  to 
peaceably  settle  upon  and  enjoy  the  occu- 
pation of  tbe  common  property  without 
ousting  his  cotenant;  hence  such  occu- 
pancy was  not.  In  Itself,  suSlclent  to 
charge  tbe  appellants  with  notice  that 
their  interest  In  tbe  land  was  disputed, 
and  that  tbe  benefit  of  the  statute  of  lim- 
itation would  be  claimed  by  their  coteu- 
ants.  If  suit  were  not  brought  within 
time  to  prevent  the  bar."  Moody  v.  But- 
ler, 63  Tex.  213.  Tbe  court  below  erred  In 
holding  that  Collins  had  acquired  title  to 
the  land  sued  for  by  limitation,  and  its 
jndirment  will  be  reversed,  and  here  ren- 
dered for  appellant,  that  he  recover  of  ap- 
pellee Collins  the  sonth  half  of  the  800-acre 
tract, — that  Is,  tbe  portion  of  said  tract 
lylngsouth  of  a  linerunnlng  east  and  west 
through  its  center, — and  all  costs  of  this 
suit,  except  the  costs  making  Chestnut  a 
party,  which  will  be  recovered  by  appel- 
lant of  Chestnut. 
Reversed  and  rendered. 


McHooB  et  al.  v.  Gallagher. 

(Court  of  Civtt  Appeals  of  Texas.    Oct  19, 

18K3.) 

CossTuucTiox  or  Deed — Parol  Evidesok. 
In  an  action  to  determine  the  title  to 
land,  where  the  pleadings  show  that  the  lan- 
guace  of  the  iastniment  conyeyinK  the  land  is 
amlngnous,  the  facts  and  circumstances  of  the 
execution  of  the  instrument  can  be  shown,  to 
explain  its  purpose  and  meaning,  in  order  to 
find  out  the  intention  of  the  malcers  thereof. 

Appeal  from  district  court,  Travis  coun- 
ty; W.  M.  Kry.  Judge. 

Action  by  Patrick  McHugh  and  others 
against  Nicholas  Gallagher  to  recover 
land.    From  an  order  sustaining  tbe  de- 
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murrer  to  the  petition,  plalntltts  appeal. 
Bevereed. 

Walton,  milfi  WrHod,  tor  appellants. 
Terrell  A  Walker,  for  appellae. 

Fisher, C.  J.  This  is  aauitbj' appellants, 
as  belrs  at  law  of  Joseph  Limerick  and 
his  wife,  Elisebetb  Limericlt,  against  ap- 
pellee, to  recover  certain  property  de- 
scribed in  an  instrument  set  oat  in  plain- 
tiffs' petition,  nnder  whicli  they  allecethe 
appellee  clalniH  title.  They  declare  against 
this  instrument,  and  say  that  it  coureys 
no  title  to  Eugene  Bremond,  the  imme- 
diate vendor  of  appellee.  A  demurrer  was 
addressed  to  the  petition,  which  was  sns- 
tained  by  the  court,  and  Judgment  there- 
upon rendered,  from  which  this  appealls 
prosecuted. 

The  evident  reason  why  the  court  sus- 
tained the  demurrer  was  that  It  regarded 
the  instrument  as  a  conveyance  from 
Joseph  Llmeric  and  wife  to  Bremond,  and 
vested  title  to  the  property  sued  for  in 
him.  The  sole  question  that  we  consider 
is  whether  thecourterrred in  sustainingtbe 
demurrer.  We  do  not  think  tha  t  theinstrn- 
meut  Is  of  that  uncertain  and  indeflu|te 
character  of  trust  that  the  courts  will 
decline  to  give  effect  to,  but  we  are  in 
doubt  as  to  the  meaning  and  legal  effect 
of  the  Instrument,  as  operative  as  a  con- 
veyance, or  whether  testamentary  In 
character.  It  partakes  of  the  nature  of  a 
purchase  of  the  remainder  after  the  life 
estate  has  terminated,  and  has  some  of 
the  elements  of  a  conveyance  of  bargain 
and  sale:  and,' also,  some  of  Its  features 
suggest  that  its  purpose  was  testamen- 
tary. In  construing  this  Instrument,  we 
are  to  loolc  to  the  intention  of  the  malc- 
ers,  and  when  it  is  possible  such  intention 
should  be  gathered  from  the  face  of  the 
instrnment;  but  when  the  instrument  is 
uncertain  in  meaning,  and  Its  language 
ambiguous  or  of  doubtful  construcMou, 
resort  should  be  had  to  the  surrounding 
facts  and  circumstances  that  tend  to 
show  the  meaning  of  the  maker  in  exe- 
cuting the  instrument.  Evidence  for  this 
purpose  was  admtSKible  under  the  plead- 
ings; and,  the  meunlng  of  the  Instrument 
being  doubtful  and  uncertain,  thu  courts 
should  have  heard  evidence  of  snch  facts 
and  circumstances  connected  with  Its  ex- 
ecution as  would  tend,  not  to  contradict 
the  terms  of  the  instrument,  but  to  ex- 
plain its  purpose  and  meaning,  in  order  to 
arrive  at  the  Intention  of  the  makers. 
Ferguson  v.  F"ergu8on,  27  Tex.  340;  Rogers 
V.  Kennard,  .54  Tex.  33;  Grimes  v.  Wat- 
kins,  68  Tex.  139;  Hunt  v.  White,  24  Tex. 
652.  The  court  erred  in  sustaining  the  de- 
murrer. The  Judgment  is  reversed,  and 
cause  remanded. 

Kkt,  J.,  being  dlsqualided,  did  not  sit 
in  this  case. 


MrTZI^RR  e*  «/.  T.  JOBNSON. 

(Court  of  Ctva  Appeals  cf  Texas.    Oct  25, 

1892.) 

Btatb  School  Lasd — PRAtJDtJLBXT  Sale— Scbsb- 

(JCBNT   BOXA    FlDB    PUKCHASER. 

Act  1887,  which  requires  an  applicant  for 
tha  purchase  of  state  school  land  to  file  his  affi- 


davit with  the  land  commiBsioner,  sliowiBg  that 
he  is  an  actual  settler,  and  intends  to  occupy 
the  land  for  three  years  as  a  home,  but  wliich 
nowhere  giyes  the  commissioner  discretion  to 
accept  or  reject  the  application,  is  a  propodtion 
by  the  state  for  the  sale  of  the  land  to  the  class 
of  persons  specified  in  the  statute;  and  the  fact 
that  such  an  application  was  not  made  in  good 
faith  by  a  person  not  an  actual  settler  nuty  tie 
taken  advantage  of  by  another,  who  desires  to 
become  a  bona  fide  purchaser,  though  the  first 
Installment  of  the  payment  required  by  the  law, 
and  the  first  purchaser's  obligations  for  the  oth- 
ers, have  been  accepted  by  the  commissioner, 
and  though  no  forfeiture  baa  beoi  declared 
against  the  first  purchaser  by  the  proper  ao- 
thoritiea. 

Appeal  from  district  court,  Archer  coan- 
ty ;  P.  M.  Sti.\b,  .ludge. 

Trespass  to  try  title  by  J.  O.  Johnson 
against  Albert  Metzler  and  another.  From 
a  judgment  in  plaintiff's  favor,  defendauta 
appeal.    Afflrmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Head,  J.: 

Conclusions  of  fact:  On  December  17, 
1887,  one  George  O.  Koenig  forwarded  his 
applicaciun,  afBdavit,  obligation,  and  flrat 
payment  to  purchase  section  14,  block  1, 
containing  610  acres,  of  the  public  school 
land,  under  the  act  of  18H7,  providing  for 
its  sale.  This  affidavit,  application,  and 
obligation  were  received  by  the  commis- 
sioner of  the  general  land  ollice,  and  tb» 
land  awarded  to  Koenig,  to  take  effect  aa 
of  the  date  aloiesaid.  Koenig's  applica- 
tion and  affidavit  represented  himself a» 
an  actual  settler,  and  stated  that  be  de- 
sired to  purchase  the  land  for  a  home,  ii» 
compliance  with  the  provisions  of  the  act. 
The  verdict  of  the  Jury,  as  we  think,  apoi> 
sufficient  evidence,  establishes  that  Koenig 
was  not  a  settler  within  the  meaning  o' 
the  law,  and  did  not  purchase  for  tlie  par- 
pose  of  making  the  land  his  home.  Appel- 
lant Metzler  claimed  under  Koenig.  In 
18S$,  appellee,  Johnson,  actually  settled 
upon  the  land  for  the  pnrpuseof  making  it 
bis  home,  as  established  by  the  verdict  ut 
the  Jury  upon  sufflcieut  evidence,  and  at- 
tempted to  purchase  the  same,  under  the 
law,  In  goud  (aitb,  for  a  home.  JuhusoD 
forwarded  all  necessary  papers  to  the  com- 
missioner of  the  land  office,  and  bia  Hrst 
payment  to  the  treasurer:  these  papers 
being  in  form  in  compliance  with  the  law 
under  which  be  was  seeking  to  purchase. 
The  commissiouer  declineJ  to  award  him 
t tie  land,  because  of  the  previous  sale  to 
Koenig,  and  directed  the  treasurer  to  re- 
torn  appellee's  money  to  him  which  was 
done.  Appellee  has  been  In  possession  of 
the  land,  living  thereon,  and  cultivating 
it,  us  a  home,  ever  since  be  settled  thereon 
as  aforesaid,  and  In  February,  188d,  filed 
bis  petition  in  the  form  of  trespass  to  try 
title  against  appellant  Metzler,  and  there- 
after made  Koenig  a  defendant.  The  case 
was  submitted  by  the  court  to  the  jury 
upon  the  issue  as  to  whether  or  not 
Koenig  in  good  faith  was  a  settler  apoa 
the  land,  and  purchased  the  same  tor  a 
home,  within  the  meaning  of  the  law. 
Verdict  and  Judgment  were  rendered  in 
favor  of  appellee  upon  this  Issue,  from 
which  this  appeal  is  prosecuted 

R.  F.  Arnold  and  Walton,  UlU  S  Walton, 
for  appellants.    F.  E.  Uyeaa,  for  appellee. 
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Head,  J.,  (after  atntiDg  the  feete.) 
From  the  foregoing  fliidin^H  of  fact  It  will 
be  Been  tliat  the  flrst  and  most  important 
queHtlon  fur  uh  tu  decide  is  an  to  whether 
or  Dot  the  fact  thHt  Koeaig  did  uot  In 
Koud  faith  Intend  the  land  In  cnatroversy 
a»  a  home,  bnt  was  seeking:  to  acquire  It 
Id  frand  of  the  law,  which  only  allowed 
snleo  to  be  made  to  actual  Betclers,  could 
betaken  advantoKe  of  by  appellee  after 
Koenls'B  obligation  and  first  paymeDt  had 
been  accepted  by  the  coramlssioner  of  the 
general  laDd  oflHce,  and  before  a  forfeiture 
had  been  declared  against  him  by  the 
proper  authorities.  In  other  wordH,  are 
the  qualifications  of  a  proposed  purchaser 
of  public  school  lands  under  the  act  of  18S7, 
and  the  subsequent  coinpllauce  with  the 
terms  of  hl^  purchnHeas  to  the  three  years' 
occapancy,  solely  question  between  socb 
pnrcliBser  and  the  state,  or  can  they  be 
inquired  into  before  the  Issuance  of  the 
patent  by  others  who  may  wish  to  be- 
come boBH  fide  purchasers  in  compliance 
with  the  terms  of  the  law?  We  have  bad 
great  diflicnlty  In  solving  this  question  to 
our  satisfaction.  A  lung  line  of  decisions 
in  this  state  has  settled  the  la  w  to  be  that, 
where  the  state  has  Issued  agrant,italone 
can  ordinarily  have  a  forfeiture  declnred 
for  a  failure  to  comply  wiyi  the  terms 
of  the  grant.  Luter  v.  Mayfield,  26  Tex. 
325;  Bowmer  V.  Hicks,  22  Tex.  162;  John- 
ston V.  Smith.  21  Tex.72ft;  and  numerous 
other  rases.  And  In  quite  a  recent  case  the 
subject  of  the  forfeiture  of  a  charter  granted 
a  railroad  by  the  state  bas  been  under  in- 
vestigation by  our  supreme  court,  and  the 
familiar  principle  afflrnied  that  a  cause  at 
forfeiture  cannot  ordinarily  be  taken  ad- 
vantage »l  by  a  third  party  until  the  state 
bas  acted  in  the  matter.  Railway  Co.  v. 
State.Sl  Tex.  5«.-),17S.  W.Rep.67.  Thedlf- 
flculty,  however,  is  to  determine  as  to 
whether  or  not  these  principles  apply  to  the 
case  atbar.and  we  havearrlved  nt  tbecon- 
clusion  that  they  do  not.  The  law  under 
which  this  sale  was  made  provides  that "  all 
■ales  shall  be  made  by  the  commissioner 
of  the  general  land  office,  or  under  hlH  di- 
rection, and  he  shall  prescribe  suitable 
regulations  whereby  the  purchasers  shall 
be  required  to  reside  upon,  as  a  home,  the 
land  purchased  by  them,  for  three  con- 
secutive years  next  succeeding  the  date  of 
their  purchase.  Any  person  desiring  to 
purchase  land  in  accordance  with  the  pro- 
visions of  this  act  shall  forward  bis  ap- 
plication to  thecommlssloner,  particularly 
describing  thelandsought  to  be  purchased, 
which  apfillcatlon  shall  In  all  cases  be  ac- 
companied with  the  affidavit  of  the  appli- 
cant In  effect  that  he  desires  to  purchase 
the  land  for  a  home,  and  has  In  good  faith 
settled  thereon;  and  be  shall  also  swear 
that  he  Is  not  acting  Incollaslun  with  oth- 
ers for  the  purpose  of  buying  the  land  for 
any  other  peraon  or  corporation,  and  that 
no  other  person  or  corporatiun  is  Inter- 
ested in  the  purchase  save  himself.  The 
purchaser  shall  transmit  to  the  treasurer 
of  th(>  state  one  fortieth  of  the  aggregate 
purciiHse  money  for  the  partlcnlartrnct  of 
land,  and  send  to  the  commissioner  his 
obligation  to  the  state,  duly  executed,  and 
binding  the  pnrchaser  to  pay  to  the  state 
on  tbe  flrat  day  of  Aogost  uf  each  year. 


tiiereafter  until  the  whole  purchase  money 
is  paid,  one  fortieth  of  tbeaggregate price, 
with  Interest  thereon  from  date,  at  the  rate 
of  5  per  cent  per  annum  on  the  whole  pur- 
chase money ;  and  upon  receipt  of  one  for- 
tieth of  the  purchase  money  by  tbe  treas- 
nrer,  and  the  affidavit  and  obligation 
aforesaid  by  the  commissioner,  the  sale 
shall  be  deemed  and  beld  eSectivefrom  tbe 
date  the  affidavit  and  application  are 
filed  in  the  general  land  office."  It  will 
tbne  be  seen  that  while,  by  tbe  terms  of 
tbe  law,  the  commissioner  is  to  make  the 
sale,  yet  in  reality  there  la  nothing  in  fact 
to  t>e  done  by  him  save  receiving  the  ap- 
plication, affidavit,  and  obligation  of  the 
proposed  purchaser.  He  is  nowhere  given 
discretion  to  accept  or  reject  these  papers. 
The  sale  Is  really  made  by  the  purchaser 
accepting  the  pmposltlon  made  by  the 
law.  This  proposition  Is  one  made  to  per- 
sons of  a  certain  class,  namely,  those  who 
purchase  the  land  for  a  home,  and  have 
in  good  faith  settled  thereon.  No  othnr 
cla<<H  of  persons  have  tbe  right  to  accept 
this  proposition  made  by  tbe  law,  and 
even  if  the  commissioner  desired  to  accept 
a  proposition  from  some  one  who  did  not 
propose  to  make  the  land  his  home,  be  has 
no  power  to  do  so  In  maklngthesale.  The 
whole  power  of  the  commissioner  is  ex- 
hausted when  he  receives  the  papers  ac- 
cepting the  propoaltion  made  by  the  law. 
in  submitting  the  case  to  the  Jury  tbe 
court  instructed  them  as  follows :  "  first. 
If  Oeorge  Koenig  settled  upon  tbe  land  in 
controversy  In  good  faith,  and  11  he  made 
application  for  the  purchase  of  said  land 
f<»r  th«  purpose  of  a  home,  and  If  he  so 
resided  upon  and  improved  theinnd  nt  the 
time  of  plaintiff's  application  to  purchase, 
and  If  defendant  bought  said  laud  from 
Koenig  in  good  faith  for  tbe  purpose  of  a 
home,  and  with  tbe  intention  of  residing 
thereon,  then  defendant  is  entitled  to  re- 
cover. Seeottft.  If  yon  find  from  the  evi- 
dence that  said  Koentg  did  not  settle  up- 
on tlie  land  in  controversy  in  good  faith, 
for  the  pnrpose  of  a  home,  or  If  said  Roe- 
ulg  was  not  residing  upon  the  land  at  the 
date  or  plaintiff's  making  ap|ilhmtion  to 
purchase  and  taking  possession  of  the 
land  In  controversy,  and  If  plaintiff  settled 
upon  the  land  in  controversy  under  appli- 
cation tu  purchase  the  same  in  good  faith 
for  tbe  purpose  of  a  home,  you  will  And 
for  plaintiff  "  The  verdict  In  favor  of 
plaintiff,  under  the  evidence,  established. 
In  effect,  that  Kopnig,  at  the  time  he  made 
appllcatlotj  to  purchase  tbe  land  under  the 
law  above  set  forth,  did  not  du  so  in  good 
faith  with  the  Intention  of  making  his 
home  thereon,  and  that  he  was  uot  resid- 
ing upon  the  laud,  aud  In  fact  had  never 
resided  thereon  at  the  time  of  plaintiff's 
attempted  purchase,  which  was  several 
months  after  Koenlg's  apr)Ilcot1on.  Bak- 
er V.  MlUman,  77  Tex.  47,  18  S.  W.  Rep.  618. 
We  believe,  therefore,  that  tbe  court  was 
correct  in  holding  that  under  these  circum- 
stances Koenig  was  not  oneof  the  persons 
who  had  a  right  to  acceptthe  proposition 
made  by  the  law,  and  his  false  affidavit 
and  nppllcation,  (as  established  by  the 
verdict  of  the  jury,)  with  the  execution  of 
the  obligation  and  making  tbe  first  pay- 
ment aa  required  by  the  law,  did  not  inter- 
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pose  a  legal  obstacle  to  another  purchaser 
who  came  within  tho  pruvisiouD  ol  the 
law,  and  who  proposed  in  good  faith  to 
comply  therewith.  Martin  v.  Brown,  (S2 
Tex.  4tf9.  We  beliere  the  rtghtfi  of  different 
parties  attntnptlnR  to  purchase  the  same 
land  under  the  pruvlslons  of  tbialaw 
should  be  treated  as  being  more  in  anal- 
ogy to  the  rights  of  ditlerent  locators  up- 
on vacant  lands  previous  to  the  issuance  of 
patent,  rather  than  upon  the  principles 
governing  the  forfeiture  after  the  issnance 
of  a  grant,  and  we  believe  the  conrts  have 
uniformly  been  open  to  the  investigation 
of  the  respective  priorities  of  persons  of  the 
first  class. 

In  providing  tor  the  torfeitnre  of  land 
purchased  under  this  law  the  act  says: 
"If,  upon  the  Ist  day  of  August  of  any 
year,  the  interestdue  upon  any  obligation 
remains  unpaid,  the  commissioner  of  the 
general  land  office  shall  indorse  on  said 
obligation,  'Land  forfeited,'  and  aliall 
cause  an  entry  to  that  effect  to  be  made 
on  the  account  kept  with  the  pnrcliaHer, 
and  thereupon  said  landssball  be  forfeited 
to  the  state  without  the  necessity  of  re- 
entry or  Judicial  ascertainment;  and.  if 
any  purchaser  shall  tail  ^o  resldeupou  and 
Improve  in  good  faith  the  land  purchaned 
by  him,  he  shall  forfeit  said  land,  and  all 
payments  made  thereon,  to  the  state,  and 
such  land  shall  be  again  for  sale,  as  if  no 
sni-h  sale  and  forfeiture  had  occnrred."  As 
to  what  would  be  necessary  In  a  case 
where  a  settler  bad  made  his  purchase  in 
good  faith  under  the  law,  and,  after  resid- 
ing upon  the  land  for  a  time,  had  aban- 
doned the  same,  in  order  to  again  open  the 
land  lor  purchase,  under  above  provision 
of  the  law.  we  hardly  tblnlc  it  necessary 
for  us  to  decide,  as  the  Jury,  under  evidenue, 
must  have  concluded  that  Koenig  never 
at  any  time  intended  to  settle  upon  the 
land  and  make  It  bis  home,  within  the 
meaning  of  the  law.  We  believe,  how- 
ever, It  the  wording  of  the  charge  of  the 
court  quoted  above  should  make  a  deci- 
sion of  this  question  ueceKsnry,  the  better 
opinion  would  be  to  bold  that,  Inasmuch 
asthesalels  between  the  law  and  the  pro- 
posed purchaser,  the  latter  should  beheld 
to  a  compliance  with  the  terms  of  his  pur- 
.  chaMC,  in  orderto  hold  the  land  from  other 
purchasers,  and  as  to  whether  he  has  done 
this  or  not  can  be  contested  in  the  courts 
until  the  final  proof  is  made,  upon  the 
same  principles  that  other  attempted  ap- 
propriations of  public  land  can  be  so  con- 
tested. The  forfeiture  provided  for  a  fail- 
ure to  properly  return  the  field  notes  of  a 
survey  under  the  act  of  1862,  in  order  to 
open  the  land  to  other  locators,  is  declared 
in  language  but  little  differing  from  the 
forfeiture  declared  for  a  failure  to  reside 
and  impruvB  under  this  act,  and  under 
the  former  act  the  right  of  a  subsequent 
locator  to  contest  in  the  conrts  as  to 
whether  it  bad  been  compiled  with  is  well 
settled.  Upshur  t.  Pace,  16  Tex.  631; 
.lohns  V.  Pace.  'M  Tex.  271.  If  we  are  cor- 
reet  In  the  foregoing  conclusions.  It  fol- 
lows that  the  judgment  of  the  court  below 
should  be  affirmed.  The  evidenceis  undis- 
niited  that  the  appellee,  Johnson,  was  a 
in  good  faith,  and  had  complied 
19  provisions  of  the  law,  so  as  to 


entitle  bim  to  tbe  land  if  the  prior  at- 
tempted purchase  by  Koenig  did  not  giv» 
the  claim  under  him  a  better  right:  and 
we  believe,  if  Johnson  had  tbe  right  to 
make  the  purchase  under  the  law,  tbe 
commissioner  had  no  power  to  deny  him 
this  right  by  refusing  to  accept  bis  a ppli. 
Cation,  and  that  this  attempt  to  purcbaae 
on  bis  part,  coupled  with  his  actual  pos- 
session, entitled  him  to  tbe  Judgment  be 
obtained.  Cattle  Co.  v.  Bacon,  79  Tex.  12, 
14  8.  \V.  Rep.  840.  We  believe  npon  the 
whole  case  tbe  Judgment  of  tbe  court  be- 
low should  be  affirmed,  aud  it  ia  so  or- 
derod. 


Cox  et  Hi.  T.  Tbrnt. 

(Court  (tf  CtoU  Appeals  of  Texxu.    Dee.  90, 

1892.) 

FlLINO  COKPLAIST  —  FraODULBXT  COSVETAJtCS— 

Evidence  —  LiquoK    Licbxbb  —  8ij.e    UilUER 
Wkoxofiii,  ATTACHUI'.N'T. 

1.  Where  a  complaint  is  filed  on  a  legal  bol- 
idav,  such  defect  can  only  be  taken  advantage 
of  by  a  gpecial  exception;  a  general  demurrer 
and  motion  in  arrest  of  jadgment  being  insufll- 
rioiit.  Williams  v.  Verue,  i  S.  W.  Kep.  518, 
08  Tex.  414,  followed. 

2.  Where  a  failing  debtor  sells  oat  his  stock 
of  goods  to  hip  employe,  and  the  conveyance  is 
attacked  by  creditors  as  being  fraudulent,  the 
fullest  latitude  of  proof  of  fraud  should  be  al- 
lowed, and  it  is  error  to  exclude  evidence  that 
the  conveyance  was  not  made  in  good  faith, 
and  in  consideration  of  a  valid  debt. 

3.  While  an  occupation  tax  license  for  the 
sale  of  liouors  may  pass  by  a  sale  thereof  with- 
out complying  with  the  statute  provitUng  that 
it  must  be  transferred  on  the  books  of  tbe  oSH- 
cers  who  issued  it,  the  purchaser  cannot  recov. 
pT  the  value  of  such  kce>iise  from  persons  at- 
taching and  selling  it,  because  the  law  inhibits 
a,  second  transfer,  and,  if  the  title  passed  by 
the  sale,  the  purchaser  could  not  be  deprived 
of  his  title  by  the  sale  under  attaclunent. 

4.  In  the  absence  of  allegation  and  proof 
of  damage  resulting  specially  from  the  seizure 
of  the  goods  and  consequent  interruption  of  the 
business,  tbe  value  of  the  license  should  not  bo 
submitted  to  the  jury  as  the  measure  of  dam- 
ages for  the  alleged  conversion  thereof. 

Appeal  from  Hill  county  court;  J.  O. 
Ab.ne'y,  Judge. 

Conversion  by  W.H.Trent  against  John 
P.  Cox  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

8.  D.  Tarltoa,  B.  P.  Hyers,  and  W.  C. 
Mnrruw,  for  appellants.  iicKiaaoa  Jt 
Curlton,  tor  appellee. 

STtcPBRKB.  J.  This  suit  was  instituted 
by  W.  H.  Trent  against  Casey  &  Swasey, 
as  attaching  creditors  of  G.  W.  Bentun, 
and  against  John  P.  Cox.  the  officer  who 
executed  tbe  attachment  by  selling  and 
selling  the  stock  In  trade  of  a  small  retail 
liquor  store  in  Ulll  county.  Trent's  title 
depended  upon  the  validity  of  a  transfer 
made  to  bim  by  said  Benton,  through 
his  manager,  J.  P.  Etvliison,  only  a 
few  days  before  the  attachment  wns  lev- 
ied, December  28,  1888.  Appellants  at- 
tacked this  conveyance  for  fraud.  Trent 
bad  been  clerking  for  Etchison  or  Benton 
for  about  18  uiontbs,  as  he  testified, before 
he  made  tbe  purchase,  and  claimed  that 
the  consideration  waa  wages  due  him  for 
tbat  period  of  time  at  tbe  rate  of  |4U  pet 
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munth,  and  also  some  money  loaned  dar- 
ing tbat  time  ami  partly  used  In  the  hnet- 
neae.  He  Hied  liia  salt  on  the  let  day  of 
January,  1.S89,  and.  In  addition  to  the 
value  of  the  goods  converted,  claimed 
damages  for  theconverHlon  of  the  unex- 
pired occupation  tax  liceuse,  which  be 
claimed  was  also  sold  to  blm  as  a  part  of 
the  saUion  assets. 

Much  stress  is  It  'd  in  the  briefs  of  counsel 
on  the  point  that  the  suit  was  filed  on 
a  legal  holiday.  This  objection  appellants 
seek  to  avail  tberaselves  of  under  a  gen- 
eral demurrer  and  motion  in  arrest  of 
Judgment;  but  this,  in  our  opinion,  they 
cannot  do.  Nothing  short  of  a  special  ex- 
ception, promptly  made  and  urged,  will 
reach  such  a  defect.  Williams  v.  Verne,  68 
Tex.  414,  4  8.  W.  Rep.  548. 

Tbe  7th,  8tb,  and  9tb  asssigaments  of 
error  relate  to  tbe  exclusion  of  certain 
letters  and  other  evidence  tending  to 
show,  slightly  though  It  may  be,  tbat  the 
conveyance  of  the  property  In  queution 
was  nut  made  in  entire  good  faith,  in  con- 
sideration of  a  debt  of  unquestioned  valid- 
ity. These  letters  were  written  by  appel- 
lee In  the  name  of  nnd  for  Etcbison,  as  tbe 
manag^er  of  tbe  saloon,  to  Casey  &.  Swa- 
sey,  in  October.  1S87,  and  March,  18K8,  and 
tended  to  show  tbat  the  debt  which  ap- 
pellee claims  was  then  accruing,  and  after- 
wards become  the  consideration  for  tbe 
transfer,  was  in  fact  not  accruing,  or,  if 
accruing,  that  Its  existence  was  thereby 
attempted  to  be  concealed  from  Casey  & 
Swasey  in  order  to  obtain  an  nxtension 
and  increase  of  credit.  It  seems  clear  to 
UH  tbat  this  testimony  was  admissible  on 
the  iHHue  of  fraud,  and  that  these  assign- 
ments are  well  taken.  In  transactions  of 
this  kind,  where  tbe  falling  debtor  sells 
out  to  his  hireling,  and  fraud  is  alleged, 
the  fullest  latitude  of  proof  should  be  al- 
lowed. Every  relevant  circumstance  of  a 
feather's  weight  should  go  to  the  Jury  for 
what  It  Is  worth. 

The  sixth  assignment  complains  of  the 
admlfsinnln  evidence  of  the  bill  of  sale  un- 
der which  apprllee  derives  title,  for  tbe 
purpose  of  showing  thereby  a  transfer  of 
the  occupation  tax  license,  on  tbe  ground 
that  the  statute  provides  for  the  transfer 
on  the  books  of  tbe  ofiflcer  who  Issued  It. 
We  are  not  prepared  to  say  tbat  appel- 
lants could  Insist  that  no  right  passed  by 
tbe  voluntary  act  of  the  partie*  without 
a  compliance  with  the  turraaiitlen  pre- 
scribed by  law.  We  are,  however,  of  opin- 
ion tbat  appellee  was  not  entitled  to  re- 
cover of  appellants  the  value  of  the  license 
on  account  of  tbe  alleged  conversion 
thereof  by  Its  seizure  (.nd  sale  nnder  at- 
tachment. The  law  inhibits  a  second 
transfer.  If,  therefore,  the  title  pHSse<I  by 
tbe  1)111  of  sale,  appellee  was  not  deprived 
of  his  title  by  the  sale  under  attachment. 
If  no  title  passed  by  the  bill  of  sale,  appel- 
lee lost  nothing  by  the  seizure  and  sale  of 
the  license.  Then,  in  the  absence  of  alle- 
gation and  proof  of  damages  resulting 
specially  from  the  seizure  of  the  stock  of 
goods  and  consequent  Interruption  of  the 
businens,  we  are  of  opinion  that  the  vnlne 
of  tbe  license  should  not  be  submitted  to 
tbe  jnry  as  tbe  measure  of  damsKes  for  the 
alleged  conversion  thereof.    Tbe  other  as- 


signments of  error  are  not  well  tak«-n. 
For  the  errors  above  indicated,  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Tarlton,  C.  J.    disqualifled,  and   not 
Bitting. 


Smith  et  ah  r.  Wilson  et  at. 
(Court  of  dvU  Appeals  oj  Texas.    Oct  W, 

ISU-i.) 

ASSIOXMENT  OF  JCDOMEXT — NOTICB  TO  JDOOMBNT 
UeBTOR  —  KXCWLEUUB  OF  Attoknet  ASn  OF 
SUBAHENT — PkJVILEOBD  CoMMONlCATIONS. 

1.  An  exception  to  the  form  of  a  sdre 
facias  to  revive  a  judgment,  and  to  the  appli- 
cation therefor,  comes  too  late  when  made  for 
the  first  time  on  a  new  trial,  without  any  ob- 
jection on  the  first  trial. 

2.  The  practice  of  permitting  allegations  in 
pleadioKS  to  be  read  to  the  jury  after  tbe  ad- 
versary's exceptioDB  thereto  have  been  bub- 
tained  ia  not  to  be  commended. 

S.  Where  a  judgment  debtor  places  in  the 
handa  of  an  attorney  notes  executed  by  the 
judgment  creditor,  purciiased  by  the  debtor  for 
the  purpose  of  setting  them  off  against  tbe 
judgment,  knowledge  oy  the  attorney  of  the 
Bul>seqiient  aasigDment  of  the  judgment  cannot 
be  imputed  to  the  judgment  debtor,  if  the  notes 
were  placed  In  the  attorney's  hands  for  safe- 
keeping only,  as  in  such  a  case  Oie  relation- 
ship of  attorney  and  client  woud  not  exist  be- 
tween them. 

4.  In  an  action  by  the  tipsignee  to  revive 
the  judgment,  the  declaration  of  the  judgment 
debtor,  when  he  placed  the  notes  in  the  attor> 
ney'g  handH,  that  he  did  so  for  safe-keeping  on- 
ly, is  admissible,  as  it  is  contemporaneous  with 
tbe  main  fact,  and  is  so  connected  with  it  as  to 
indicate  its  character. 

.a.  It  is  error  to  exclude  the  attorney's  tes- 
timony as  to  such  declaration  on  objection  by 
the  assignee  that  the  communication  is  priv- 
ileged, as  the  confidential  communication  is  the 
privil<'Be  of  the  rlient,  and  not  of  his  adversary. 

0.  A  tronsfer  by  the  president  of  a  corpo- 
ration of  a  judgment  owned  by  it  to  secure  a 
judgment  owned  by  himself,  individually,  is 
void,  and  gives  the  assignee  no  right  to  revive 
the  jtidement. 

7.  Knowledge  of  the  assignment  of  a  Judg- 
ment to  a  bank  by  one  of  its  officers  when  he 
sells,  for  the  bank,  the  judgment  creditor's 
notes  to  the  jndgment  debtor,  who  is  ignorant 
of  the  assignment,  and  who  intends  to  use 
them  as  a  set-oS  against  tbe  judgment,  renders 
the  notes  valid  credits  against  the  judgment 
In  the  bank's  hands,  though  the  officer  was  also 
acting  partly  for  himself  in  the  transaction, 
with  the  intention  of  relieving  himself  from  a 
contingent  individual  liability  on  the  judgment. 

8.  An  objection  tbat  the  president  of  an 
Insolvent  corporation  cannot  assign  a  judgment 
owned  by  it  for  the  purpose  of  giving  the  as- 
signees a  preference  over  the  other  creditors 
of  the  corporation  cannot  be  taken  by  the  judg- 
ment debtor,  who  is  himself  seeking  to  oDtaiu 
a  preference  by  setting  off  against  such  judg- 
ment the  depreciated  notes  of  the  corporation 
at  their  face  value. 

9.  A  judgment  debtor  who  employs  an 
agent  to  purchase  the  judgment  creditor's  notes 
for  the  purpose  of  setting  them  off  against  the 
judgment,  and  who  pays  for  the  notes  in  ig- 
norance of  the  employment  by  the  agent  of  a 
Bubagent,  is  not  chargeable  with  tbe  subageut's 
knowledge  of  the  assignment  of  the  judgment 
merely  because  afterwards,  on  the  request  of 
the  agent,  he  paid  a  portion  of  the  compensa- 
tion promised  the  agent  directly  to  the  anb- 
agent,  for  his  serriceB. 
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Appeal  from  district  court,  Coolte  coun- 
ty ;  C.  B.  Stuabt,  Spedai  Judi^e. 

Action  b.T  J.  W.  Wilson  and  the  Boat- 
man Savings  Banli,  for  the  use  of  F.  M. 
Dauerlicrty,  against  J.  P.  Smith,  J.  D. 
Reed,  and  £.  G.  Tburman,  to  revive  two 
vertain  judgments  against  defendants, — 
one  in  favor  of  tb«  Boatman  iSavlngs 
Banl{,  and  the  other  in  favor  of  J.  W. 
Wilson, — which  Judgments  were  rendered 
in  the  district  court  of  Cooke  county  in  the 
year  1885,  in  the  aggregate  sum  of  about 
fIS.OOO.  From  a  Judgment  reviving  such 
Judgment  to  the  extent  of  $3,257.72,  de- 
fendants apppal.    Reversed. 

The  other  facts  fully  appear  from  the  fol- 
io wing  statement  by  Stbphisns,  J.: 

This  appeal  is  prosecuted  by  J.  P.  Smith, 
J.  D.  Reed,  and  E.  O.  Thurman  from  a 
verdict  and  Judgment  rendered  in  the  dis- 
trict cotirt  of  Coiike  county  on  the  22d 
<iay  of  November,  1889,  in  favor  of  F.  M. 
Oaugberty,  In  the  sum  of  98,257.72,  reviv- 
ing to  that  extent,  and  for  the  use  and 
benefit  of  said  Daugberty,  two  certain 
judgments  against  appellants,  the  one  in 
favor  of  tlio  Boatman  Savings  Bank,  and 
the  other  in  favur  of  J.  W.  Wilson,— which 
judgments,  so  revived,  were  rendered  in 
the  district  court  of  Cooke  county  In  the 
year  1885,  in  the  aggregate  sum  of  about 
$16,000. 

Conclusions  of  fact:  In  the  year  1885 
the  Boatman  Sayings  Bank  recovered  a 
judgment  In  the  district  court  of  Cooke 
county  against  J.  W.  Dobbs  &  Co.  and 
Fare,  Murphy  &  Henderson,  as  principals, 
and  the  Stone  Cattle  &  Pasture  Company, 
R.  S.  Rollins,  and  others,  as  Indorsers,  in 
the  sum  of  twenty  thousand  and  some 
iiundred  dollars.  Fare,  Murphy  &  Hen- 
derson delivered  to  said  Rollins,  in  order 
to  protect  said  cattlecompauy  and  Rollins 
and  others,  as  indorsers,  two  certain  notes 
executed  by  appellants,  upon  which  the 
judgment  sought  to  be  revived  by  thisHuit 
WHS  rendered.  These  notes  were  to  be 
collected,  and  the  proceeds  applied  to  tlie 
payment  of  said  original  judgment  in  fa- 
vor of  the  Boatman  Savings  Bauk,  and 
were  afterwards  pla'-ed  in  judgment  by 
the  attorneys  for  said  Boatman  Savings 
Bank,  under  the  directions  of  said  Rollins, 
—  the  one  In  the  name  of  said  bank,  and 
the  other,  (or  convenience.  In  the  name  of 
J.  W.  Wilson,  who  was  president  of  said 
cattle  company.  After  these  judgments 
were  ail  obtained,  in  thelatter  part  of  the 
year  1885,  said  cattle  company  became  in- 
solvent. On  the  2d  day  of  March.  ISSO, 
said  cattle  company,  through  J.  W.  Wil- 
son, its  president,  assigned  the  two  Judg- 
ments sought  to  be  revived  in  this  suit  to 
F.  M.  Daugherty,  who  was  president  of 
the  First  National  Bank  of  Gainesville. 
it  is  alleged  in  the  pleadings,  both  of  ap- 
Ijeliants  and  appellees,  that  at  this  date 
said  Judgments  were  owned  by  said  qattle 
company,  though  subject  to  the  rights  of 
said  Boatniau  Savings  Bank.  Undersaid 
original  judgment  in  favor  of  the  Boat- 
man Savings  Bank,  in  the  months  of  Feb- 
ruary, March,  and  June,  1S86,  certain 
lands  of  said  cattle  company  were  sold 
at  execution  sale,  and  the  proceeds  applied 
as  credits  upon  said  original  judgment. 
The  sales  In  February  and  March  reduced 


the  amount  due  on  the  same  to  about  $8,- 
000,  and  the  June  sale  to  about  $6,000. 
The  collateral  judgments  were  allowed  to 
become  dormant.  When  the  cattle  com- 
pany became  insolvent, It  was  indebted  to 
the  First  National  Bank  of  Gainesville, 
by  note,  in  the  sum  of  about  $1S,000, 
which  was  secured  by  a  mortgage  on  cat- 
tle to  the  extent  of  about  $16,000.  In  the 
month  of  January  or  February,  1886,  ap- 
pellant Smith  undertook  to  procure  at  a 
discount  debts  against  the  insolvent  cat- 
tle company  in  amount  sntflclent  to  off- 
set the  two  collateral  judgments,  and  en- 
gaged one  Hulen,  a  director  In  the  cattle 
company,  to  assist  him,  or  to  procure 
them  for  him,  agreeingto  payhiro  onehatf 
of  what  Smith  might  save  In  offsetting 
said  judgment.  He  succeeded  In  obtaining 
for  Smith  four  notes  against  the  cattle 
company,— one  in  February,  1880,  called 
the"McAdams  Note,"  for  about  $10,000, 
less  a  credit  of  some  $3,000;  the  other 
three  in  May,  1886,  called  the  "  McCubbins 
and  Rolls  Notes,"  for  less  amounts;  the 
purchase  being  made  on  the  20th,  and  the 
purchase  price  paid  on  the  28tb  of  May. 
The  McAdama  note  and  the  balance  dneon 
the  original  Boatman  Savings  Bank  Judg- 
ment were  allowed  in  the  court  below  as 
offsets,  and  the  other  notes  rejected.  Hu- 
len procured  one  Sacra,  vice  president  of 
said  cattle  company,  to  assist  him  in  ob- 
taining said  notes  for  Smith,  which  be  did, 
to  the  extent  of  giving  Information  as  to 
where  and  how  to  (Ind  them,  Hulen 
agreeing  to  pay  him  one  half  the  profit  or 
compensation  coming  to  him  under  the 
arrangement  with  Smith.  In  Sf^ptember, 
1886,  at  the  request  of  Hulen.  Smith  paid 
one  hair  of  the  sum  promised  ilulcn  to 
Sacra;  and  the  proof  tended  to  show  that 
prior  to  this  time  Sniith  had  no  knowl- 
edge of  the  employment  of  Sacra  by  Hulen. 
The  prooffalled  to  show  that  eltherSmith 
or  Hulen  bad  actual  knowledge  of  the 
transfer  of  the  judgments  to  Daugherty 
till  after  the  offsets  had  been  acquired, 
thougn  Sacra  did  have  such  knowledge 
at  the  time  of  the  transfer.  The  record 
discloses  that  some,  if  not  all,  of  the 
notes  pleaded  as  offsets,  were  placed  Id  the 
hands  of  W.  O.  Davis,  Esq.,  by  Smith  and 
Hulen,  in  February,  18>«6,  and  that  the 
McCubbins  anti  Rolls  notes  were  on  the 
20th  day  of  May,  as  well  as  prior  thereto, 
in  some  wny  pledged  as  collateral  security 
to  R.  S.  Rollins,  vice  presidput  of  said 
First  National.  Bank  of  Ualnesville,  and 
J.  M.  Lindsay,  an  officer  of  the  Gaines- 
ville National  Bank,  to  secure  to  said  two 
blinks  debts  du&  to  them,  severally.  A 
judsment  was  obtained  In  thedistrict  court 
of  Cooke  county  against  said  cattle  compa- 
ny. In  favor  of  R.  S.  Rollins,  on  the  22d 
day  of  December,  1885,  for  about  $:i0,000, 
based  upon  two  certain  notes  payable  to 
Wilson  and  Hearne,  signed  by  J.  W.  Wil- 
son ns  president  of  said  cattle  company, 
and  John  H.Stone,  secretary,  indorned  by 
Hearne  to  J.  W.  Wilson,  and  by  Wilson 
to  Itollins;  and  said  judgment  was  on 
said  2d  day  of  March,  1886,  assigned  by 
Rollins  to  Ddugherty.  On  the  same  day 
snld  F.  M.  Daugherty,  through  J.  H.  Oar- 
nett,  Esq.,  law  partner  of  W.  O.  Davix, 
caused   a    writ  of  garnishment  to  Issue 
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•iSfllnst  oppellaBts,  and,  nontemporane- 
ouoly  therewith,  said  Wllaon,  at  the  Bug- 
tf^tloo  of  aald  Garnatt,  made  the  aasi^n- 
ment  of  aald  other  JadKraents  as  ahuve 
stated.  There  Ib  much  diversity  dtBcIused 
In  the  record,  araoog  the  witiieBRea,  with 
reference  to  the  owaershlp,  history,  aae, 
and  parpoae  of  this  $30,u00  }ndK>nent. 
The  record  dlacloneit  th«t  J.  W.  WllRon 
was  Indebted  to  DauRherty,  individually, 
fn  the  sum  of  about  910.000.  On  the  20th 
«t  May,  1X86.  when  tlie rejected  offaeta  were 
panshnsed  by  Smith,  there  wore  jireaent  in 
the  ottlce  of  Daviif  Sc  Uarnett,  Mr.  Qarnett, 
Smith,  Hnlen,  and  Rollins;  there  ttein;;  a 
conflict  In  the  evidence  as  to  whether  or 
oot  Hacra  was  there.  At  this  meetluK 
Smith  paid  balance  due  on.  and  obtained 
aHBlKoment  of,  the  orlf^lnnl  JtidKnient  in 
lavor  of  the  Boatman  SavinKS  Bank. 
NothinR  was  Bald  about  the  aaalKnment  of 
the  collateral  Judgments  against  appel- 
lanttj  at  this  meeting,  and  Smith  seems  to 
have  berai  Ignorant  of  that  fact,  and  per- 
haps, nlao,  Uulen.  though  the  fact  was 
known  to  Rollins,  who  was  vice  president 
of  Raid  First  National  Bank,  and  who 
was  relonited  by  Smith  as  indorser  on 
«aid  original  Judgment,  in  which  matter 
be  appeara  to  have  been  acting  for  biro- 
«e]f ;  but,  in  the  matter  of  the  sale  of  said 
notes  to  be  used  as  offsets,  he  seema  to 
have  acted  in  behalf  of  said  First  Na- 
tional Bank,  of  which  he  was  an  officer, 
though  not  actively  engaged  In  its  service; 
the  money  realised  from  the  sale  of  said 
notes  to  Smith  being  In  part  paid  to  said 
bank  by  him.  He  states  that  Smith,  or 
Bulen  in  Smith's  presence,  then  and  there 
agreed  to  pa.r  the  balance  due  on  said 
First  Natl(iBa4  Bank  debt,  after  the  cattle 
mortgaged  to  it  ahould  be  applied  thereto, 
'-vthere  iieing  an  estimated  balance  of  91>- 
800  or  $2,000,— and  that  he  would  not  have 
acted  as  he  did,  in  Helling  said  offsets,  but 
fur  hla  promise  on  Hmltb'sorHulen'apnrt. 
Smith  and  Hulen  state  that  the  promise 
was  conditioned  upon  the  Wichita  sale  re- 
dneing  the  amount  due  Smith  on  the  orig- 
inal Judgment  to  such  an  extent  as  to 
leave  a  balance  of  91,n00  or  $2,000  due  on 
the  collateral  Judgments  after  appl.rlng 
all  offsets.  It  is  also  dlBclosed  that  the 
Aret  notice  that  Garnett  bad  of  the  notes 
t>eing  left  with  hia  partner  waa  on  the  2d 
4ay  of  March,  18Se,  Just  after  he  drew  up 
the  garnlahnient  papers,  and  that  he  did 
not  Inform  Davia  of  the  exlHtence  of  the 
aaalgnmsnts  of  the  Judgments,  and  that 
this  fact  WHS  not  present  to  bis  mind,  nntli 
recalled  long  after  this  transaction.  The 
«Ttdence  as  to  the  purpose  of  the  asslgn- 
ineat  of  the  Judgment  sought  to  be  revived 
tends  to  dltferent  conclnaious.  The  theo- 
ry of  appellee,  which  has  suiiport  In  the 
record,  is  that  these  Judements  were  as- 
signed for  the  purpose  of  seunrlag  the  $18,- 
400  debt  due  the  First  National  Bank. 
There  Ib  aome  evidence  tending  to  ahow 
that  the.T  may  have  been  aHslgned  to  «e- 
«ave  the  980,000  Rollins  Judgment,  or.  In 
part,  the  debt  of  J.  W.  Wilson.  On  the 
fitb  of  April.  1888,  appellee  Daugherty, 
through  his  attorneys,  dledanappllcatlon 
for  gcire  fycias  to  revive  the  two  Judg- 
msnts  herein.  After  the  two  writs  were 
served  on  appellant,  the  causes  were,  on 
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their  motion,  at  the  April  term,  1889,  con- 
solidated, at  which  terra  of  theconrt  there 
waa  a  trial  of  this  cause  without  any  ex- 
ceptions having  been  taken  to  the  form  of 
aald  application  or  scire  facias.  A  new 
trial  being  granted,  at  the  Kovemberterm 
of  said  year,  appellants, for  the  first  time, 
filed  exceptlunn  to  the  form  of  said  appli- 
cation and  scire  facias,  which  were  over- 
ruled, and  exceptions  reversed. 

Davis  &  Harris,  tor  appellants.  Potter, 
Potter  A  Eiddleinan,  for  appellees. 

Stephrxs,  J.,  (after  statln/t  the  facta.) 
The  iBt,  2d,  3d.  and  4th  assignraenta  of  er- 
ror complain  of  the  action  of  the  court  in 
overruling  the  appellants'  special  excep- 
tion to  t\\a  scire  tiaciaa,  and  application 
therefor,  upott  which  this  suit  ia  founded. 
These  exception  relate  to  the  form  of  tt>e 
pleadings  complained  or,  and  we  are  of 
opinion  that  the  court  did  not  err  in  over- 
ruling them.  They  came  too  late,  after 
there  had  been  a  trial  and  continuance  of 
the  cauxe  at. the  former  term,  without  any 
objection  having  been  made  to  said  aeire 
facias  and  application. 

The  fifth  assignment  complains  of  the 
action  of  the  court  in  permitting  certain 
allsKatlons  of  fraud  and  conspiracy  in  the 
supplemental  pleadings  of  appellee  to  be 
read  to  the  Jury  alter  the  exceptions  of  ap- 
pellants had  been  snatulne«l  thereto.  We 
think  this  practice  la  not  to  be  com- 
mended ;  but,  under  the  circnmstances  dis- 
closed in  the  record,  no  reversible  error 
wan  committed. 

The  sixth  and  seventh  aaaignmenvs 
complain  of  the  admission  In  evidence  o) 
the  assignment  of  the  two  Judgments 
sought  to  l>e  revived  in  this  suit,  because 
It  was  not  alieged  and  shown  that  J.  W. 
Wilson  had  any  Interest  In,  or  authority 
to  transfer,  the  Judgment  in  the  name  of 
the  Boatman  Savings  Bank,  or  that  the 
Boatman  Havings  Bank  was  not  the  own- 
er thereof;  because  the  transfer  of  the 
other  Judgment  to  Oaugherty  waa  made 
subject  to  the  rights  of  the  Boatman  Sav- 
ings Baak.  and  it  waa  nut  shown  that  it 
had  parted  with  Its  interest  in  said  Judg- 
ment. These  Judgments,  and  the  aaaign- 
ments  thereof,  were  8utflcl<>ntly  identified 
by  the  .vr/re  Aic/as  to  admit  them  in  evi- 
dence; and  we  are  of  opinion  that  the  ob- 
jections raised  relate  rather  to  their  effect 
than  to  their  adml8slt)Illty,  and  that  the 
court  did  not  err  In  this  respect. 

The  tenth  assignment  complaina  of  the 
exclusion  from  the  Jury  of  certain  testi- 
mony which  witness  W.(M>avl8  proposed 
to  give  in  response  to  a  question  pro- 
pounded to  him  b.v  appellant.  After  he 
hud  testtfiud  that  J.  P.  Smith  called  at  his 
office,  and  loft  with  him  the  notes  relied 
upon  as  offsets  in  this  case,  or,  at  least, 
some  of  them,  he  waa  asked  by  appellants' 
connael  to  state  for  what  purpose  J.  P. 
Smith  left  the  notes  with  him  ;  and  having 
answered  that  he  did  not  know,  except 
from  what  J.  P.  Smith  aald  at  the  time  of 
leaving  the  notes,  the  appellants'  counsel 
then  asked  him  to  state  what  Smith  said, 
when  he  left  the  notes,  us  to  his  object  or 
purpose  in  leaving  them,  expecting  to 
prove  that  Smith  said  he  left  asid  notes 
for  safe-keeping  only,  and  to  be  held  bf 
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■Davis  nntll  Smith  ehonld  call  tor  them. 
Tnia  testimony  was  objected  to  by  ap> 
pellee  because— i'7rst,  Kmitb  could  n«»t 
make  evidence  for  himself;  aecQud,  the 
wltuesR  had  no  right  to  detail  a  conversa- 
tion with  his  client,  and  because  said  tes- 
timony was  hearsay.  As  this  transaction 
occurred  prior  to  the  date  uf  the  transfer 
to  the  appellee  of  the  juditmentB  souicbt 
to  be  revl red,  we  are  unable  to  see  how 
the  HtatP.nent  by  Smith  could  be  deemed, 
in  any  sense,  a  self-servInK  declaration. 
The  second  objection,  that  h<>  could  not 
detail  a  conversation  with  his  client,  la 
equally  untenable,  becauxe  a  confidential 
commanlcatliin  is  the  privilvge  of  the 
client,  and  not  of  his  antagonists  in  liti- 
gation. It  It)  equally  clear  that  the  testi- 
mony was  not  hearsay,  but  a  verbal  act, 
comtuK  clearly  within  the  meaning  of  the 
rule  on  that  subject.  It  was  contempo- 
raneous with  the  main  tact  under  conHld- 
eratinn,  and  was  so  connected  with  It  as 
to  illustrate  its  character.  iSee  Oreenl.  £v. 
S  103.  Appellees,  Id  their  brief,  seek  to 
sustain  tills  rulins  on  the  ground  that 
Hmtth  and  Uulen  had  both  been  on  the 
stand,  and  testified.  We  fall  to  And  In 
their  evidence  any  statement  of  Smith's 
purpose  In  lodging  these  notes  with  Davis. 
If  they  had  testified  at  the  trial  that  the 
purpose  was  to  leave  them  for  safe-keep- 
ing.  It  seems  to  us  that  it  woulil  have 
been  ndinlsHlble  to  corroborate  their  evi- 
dence by  the  declaration  made  at  the  very 
time  the  notes  were  deposited.  After  a 
careful  eonslderatlnnot  the  complex  Issues 
disclosed  in  this  record,  we  are  unable  to 
say  that  this  error  on  the  part  of  the 
court  was  not  iirejudiclal  to  the  rights  of 
appellants.  It  became  a  material  Inquiry 
whether  the  knowledge  on  the  part  of 
Oarnett  of  the  transfer  of  the  Judgments 
In  controversy  should  be  imputed  to 
Smith  on  account  of  alleged  reliitlonshlp 
of  attorney  and  client  lietween  Davis  and 
Garne^t,  on  the  one  hand,  and  Smith  on 
the  other.  Two  theories  were  raised  by 
the  evidence,  and  submitted  by  the  court 
in  his  charge  to  the  Jury, — the  one  that 
the  relationship  of  attorney  and  client  nad 
been  no  eptabllshe'l  when  the  notes  pleaded 
as  onsets  were  praced  In  the  hands  of  Da- 
vis, and  the  others  that  they  were  not 
placed  there  to  create,  or  In  virtue  of, 
said  relationship,  bnt  for  safe-keeping, 
only.  The  14th,  15th,  10th,  23d,  and  32d  as- 
signments of  errorcomplain  of  the  charges 
given  and  refused  upon  the  theory  that 
this  relation  of  attorney  and  client  would, 
under  tlie  circumstances  disclosed  in  the 
reronl,  make  Smith  chargeable  with  the 
knowledge  of  (larnett.  We  a>*e  of  opinion 
that  If  this  relation  was  created,  and  the 
scope  of  employment  contemplated  that 
they  would  act  for  Smith  In  asoertlng  off- 
sets against  said  Judgments  assigned  to 
Daugherty,  notice  at  the  proper  time  to 
either  Davis  or  Uarnett  would  be  binding 
upon  Smith, and  hfnce  we  think  that  these 
assignments  are  not  well  taken. 

The  twentieth  and  twenty-first  assign- 
ments complain  of  the  refusal  of  theconrt 
to  give  the  second  and  third  requested  in- 
structions. We  are  not  prepared  to  say 
that  It  was  error  to  refuse  said  second  in- 
AtrnetloD,  bnt  are   of  opinion    that   the 


third  instmctioD  was  applicable  to  one 
theory  of  the  case,  and  should  have  been 
given.  It  is  as  follows:  "(3)  If  you  be- 
lieve, from  the  evidence,  tliat  the  said 
judgment  in  favor  of  Uolllns  was  in  fact 
owned  by  J.  W.  Wilson  on  the  3d  of 
March,  1S86,  and  that  said  Wilson,  acting 
for  said  Stone  Cattle  Sc  Pasture  Company, 
transferred  the  two  Judgments  sought  to 
be  revived  to  aeenre  said  judgment  In  the 
name  of  If.  H.  Itollina.  you  will  find  for  the 
defendants,  unlesa  you  believe  from  the 
evidence  that  said  company,  with  knowl- 
edge of  all  of  the  facts,  has  since  ratified 
said  transfer."  The  latter  part  of  this  re- 
quested instruction  en  the  sutiject  of  rati- 
fication seems  to  us  to  add  nothing  to  ita 
foi-ce  or  value,  and  need  not  have  been 
given.  There  was  a  conflict  of  evidence  as 
to  the  ownership  of  the  f30,(KK)  Judgment 
obtained  In  the  name  of  ItollinH,  and  there 
was  also  some  evidence  tending  to  show 
that  the  Judgments  sought  to  be  revived 
may  have  been  aoslgned  to  secure  the  Uol- 
llns Judgment.  We  tliink  appellants  were 
entitled  to  have  their  theory  of  the  nvl- 
denre  submitted  to  the  jury  to  disprove 
the  case  alleged  by  appellees. 

By  the  eighteenth  assignment,  com- 
plaint is  made  of  the  following  charge,  at 
quoted  In  appellants' brief.  "Hixtli.  IfR.S. 
Uolllns  was  vice  president  and  director  of 
the  First  National  Bank,  and  knew  of  the 
transfer  to  Daugherty  from  Wilson,  and 
knew  that  Smith  did  not  know  of  such 
transfer,  and  if  said  Uolllns  was  present 
when  J.P.Smith  purchased  or  paid  for  the 
notes  claimed  as  offsets  licrein,  and  was  en- 
gaged at  said  time,  in  his  character  asoW- 
cer  and  director,  in  transacting  the  bnsi- 
nesa  of  the  said  bank,  and  did  not  disclose 
to  Smith  his  knowledge,  if  any,  of  said 
traiisfer,  then  aald  offsets  would  be  valid 
credits  against  the  judgments  herein 
sought  to  be  revived;  but  If  aald  Rollins 
was  present  at  aald  purchase,  transacting 
bis  own  bnsinesa,  then  his  failure  to  dis- 
close to  ifmlth  any  knowledge  of  the 
transfer  to  Dougherty,  if  be  had  such 
knowledge,  would  not  affect  the  right  of 
said  Smith  in  tills  case."  Appellants  re- 
quested charges  upon  that  subject,  and  as- 
signed errors  upon  the  refusal  to  give 
them.  We  are  of  opinion  that  the  evidence 
tended  to  prove  that  Rollins  acted  In  a 
dual  capacity  at  the  meeting  of  May  20, 
ISSn.  In  so  far  as  he  sought  to  be  relieved 
ns  Indorser  upon  the  original  Boatman 
Savings  Bank  Judgment,  he  wa«  acting 
for  himself ;  but  In  the  matter  of  the  sate 
uf  the  offsets  to  Smith,  a  part  of  the  pur- 
chase money  for  which  he  turned  over  to 
the  First  National  Bank,  be  was  acting  in 
behalf  of  said  hank,  and  that  the  charge 
should  have  submitted  to  the  Jury  tlie 
theory  of  this  dual  capacity,  or,  rather, 
that  If  be  was  acting  In  behalf  of  the  bank, 
and  at  the  same  time  acting  in  his  own 
Interest,  his  acts  would  be  binding  upno 
the  bank.  The  charge  copied  in  the  tran- 
arript  contains,  after  the  words,  "trana- 
actlng  his  own  business,"  the  following: 
"Or  was  not.  In  pursuance  of  his  authori- 
ty, transacting  the  buHlness  of  the  bank, 
then,"  etc.  While  wn  think  the  use  of 
" and "  instead  of  "or"  would  have  more 
clearly  expressed  the  theory  above  indi- 
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cated,  we  am  of  opinion  that  tbo  jary 
probably  understood  thn  charKO  to  mean 
what  was  donbtlefia  lutended  to  be  ex- 
premed,  and  hence  this  aHHlKnment  Is  not 
well  taken.  It  may  be  that  the  court 
should  have  also  submitted,  in  conni-ctloa 
with  said  charse,  some  appropriate  in- 
struction presentinK  the  theory  as  claimed 
by  Rollins. — that  at  the  meelUiR  on  the 
2litb  of  May.  1kx6,  said  Smith  promised  to 
pay  the  balance  due  on  the  bank  debt,  and 
thai  but  for  tbls  promise  he  would  not 
have  acted  as  he  did.  But  this  is  a  matter 
of  which  the  appellants  could  not  com- 
plain. 

The  proposition  asserted  by  appellants 
In  their  nineteenth  asaignracnt,  to  the 
effect  that  the  court  should  have  charKOd 
that  the  insolvency  of  the  Stone  Cattle  & 
PaMture  Ck>mpany  prevented  any  prefer- 
ence «t  ItH  cre<lltur8  by  Its  preHident,  and 
therefore  rendered  invalid  the  asMlgDraent 
of  said  JudKmenTS  to  Daug;herty,  cuuld 
not  avail  them  in  this  8uii,for  the  obvious 
reason  that  they  do  not  seek  an  equttable 
distrlbntlon  of  iti*  assets,  but  are  striving 
earnestly  to  secure  a  pretereoce  over  other 
creditors  by  oflsettliiK  tbe  only  valuable 
Judgments  owned  by  tiuld  company  as  as- 
sets, with  Ita  greatly  deprvcluted.  If  not 
worthless,  paper,  at  its  face  value.  See 
Lang  v.  Daugherty,  (Tex.  Sap.),  12  S.  W. 
Rep.  2!>. 

The  thirty-ilfth  assignment,  by  which 
complaint  is  made  that  the  court  should 
have  charged  to  And  for  defendants  be- 
cause the  proof  showed  thatthe  Judgments 
sought  to  be  revived  were  owned  Ity  the 
Boatman  Savings  Bank  as  cnlluterul  se- 
curity, and  the  debt  for  which  they  were 
pledged  was  owned  by  defendant  Smith, 
and  plaintiffs  had  not  redeemed, or  offered 
to  redeem,  said  collateral  securities,  is 
equally  untenable.  Appellants,  under  the 
facts  disclosed  in  the  record,  cannot  in- 
voke this  principle. 

The  seventeenth  assignment  is  as  fol- 
lows: "(17)  That  portion  of  theflftb  clause 
of  thecharge,  to  the  eRect  that  if  H.  Uulen 
employed  J.  W.  Sacra  to  sHsist  In  buying 
the  offsets,  and  that  if  the  amount  to  lie 
paid  by  Smith  for  the  service  was  to  be 
shared  between  them,  and  that  this  fact 
was  known  to  J.  P.  Sniith,  or  assented  to 
by  him,  or,  if  not  known  to  him,  was  aft- 
erwards ratifled  or  recognized  by  Smith, 
then  Smith  would  be  charged  with,  and 
affected  by,  the  notice  of  Sacra,  was  erro- 
neous, and  calculated  to  mislead."  This 
assignment  presents  to  us  the  question  of 
grenteMt  ditticulty  In  the  cane.  It  is  as- 
sumed by  the  parties  to  this  litigation 
that  the  transaction  between  Smith  and 
Uulen  established  the  relation  of  princi- 
pal and  agent  between  them.  It  is  con- 
tended by  appellees  that  the  transaction 
between  Hnlen  and  Sacra,  coupled  with 
the  fact  that  Smith  paid  to  Sacra,  at  the 
instance  of  Huleu,  one  half  of  the  sum  of 
money  he  had  agreed  to  pay  Hulen,  ren- 
dered Sacra  also  the  agent  of  Smith,  and 
hence  that  the  knowledge  on  Sacra's  part 
of  the  asHlgnmentof  thejudgments  sought 
to  be  revived  should  be  imputed  to  Smith, 
though  he  had  acquired  title  to  the  offsets 
prior  to  bis  knowledge  of  the  fact  that 
Sacra  was  in  any  way  Interested   with 


Hnlen  In  the  matter.  He  relies  npon  the 
principle,  which  is  well  sustained  by  au- 
thority, that  if  one  without  authority  as- 
sume to  act  as  the  agent  of  another,  and 
the  latter  take  the  benefit  of  the  unau- 
thorised act,  by  claiming  rights  under  It, 
orotherwiseratlfyingit.heinust  take  such 
benefit  chariced  with  notice  of  such  mat- 
ters as  appear  to  have  been  within  the 
liuowledge  of  the  unauthorised  agent  at 
the  time  of  the  transaction.  On  the  other 
hand.  It  Is  contended  that  the  doctrine, 
which  is  also  sustained  by  authority, that 
If  be  is  the  subagent,  merely,  then  there  is 
no  privity  between  him  and  the  principal, 
and  his  knowledge  cannot  be  imputed  to 
the  principal.  Is  ajiplicuble  to  the  facts  of 
this  case.  We  have  been  cited  to  no  case 
directly  in  point,  and,  as  the  tendency  of 
modern  dpcloiona  Is  rather  towards  a  re- 
striction than  an  extension  of  the  doctrine 
of  implied  or  constructive  notice  In  respect 
to  agency,  we  are  of  opinion  that  the 
charge.  In  so  far  as  It  instructed  the  Jury 
on  the  Hubjifct  of  ratification  and  notice 
as  a  result  tlierefrom,  was  not  applicable 
to  the  facts  of  the  case.  It  srenis  to  us 
that  when  Smith  purchased  and  paid  for 
the  notes.  In  iKUorance,  as  claimed  by 
him,  of  the  connection  of  Sacra  with  tlie 
matter,  his  riglits  were  fixed,  and  should 
not  tie  prejudiced  by  the  fact  that  after- 
wards, npon  the  request  of  Hulen.  be  paid 
to  Sacra  one  half  the  sum  be  agreed  to 
pay  Hulen  under  the  contract  with  him. 

The  other  asslKuments,  we  think,  are 
not  well  taken.  For  the  errors  Inalcated 
above  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


QcLr,  G.  ft  S.  F.  Rt.  Co.  ▼.  JonKSON  et  al. 

(Court  ctf  OivU  Appeals  of  Texat.    Oct  25, 

1893.) 

Dbath  bt  Wbonofitl  Act  — Excsssrva  Damaobs 
— Mastbr's  Dott. 

1.  'While  the  Jury,  in  an  action  for  wrong- 
ful death,  hare  a  right  to  conipengate  de- 
ceaRed'g  wife  and  child  for  the  value  of  ancfa 
Incidental  services  as  a  husband  and  father 
uHimlly  performs,  in  addition  to  the  octusi 
money  wliich  he  fumishea  for  their  support,  a 
verdict  of  $1S,(XX>  in  favor  of  a  surviving  wife 
and  child,  for  tlie  death  of  a  brakemim,  29 
jrenrs  old,  enming  between  $00  and  $05  per 
month,  not  shown  to  hure  been  possessed  of  any 
spi>cial  qnaliticntions  to  make  his  promotion 
rapid,  or  his  Incidental  services  more  than  oi^ 
diuarily  valuable,  is  excesHive. 

2.  The  duty  of  exercising  ordinary  care  to 
keep  its  roadbeds  and  track  in  proper  condition 
for  its  employes  rests  on  the  master  as  a  per- 
sonal obligailon,  for  which  it  is  responsible, 
though  such  duty  was  in  fact  performed  by  oth- 
er employes. 

Appeal  from  district  court,  Johnson 
county;  J.  M.  Haix,  Judge. 

Action  by  M.  S.  Johnson  and  another 
acainat  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  for  the  death  of  a 
brakeman  in  defendant's  employ.  From 
a  Judgment  In  plaintiffs'  favor,  defendant 
appeals.    Keversed. 

The  other  factB  appear  In  the  following 
statement  by  Hisad,  J.: 

On  January  22.  ItSPH,  A.  D.  Johnson, 
while  in  the  discharge   of   his   duty    as 
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brakeman  for  tbe  appellant,  was  killed 
by  the  derallinent  of  the  car  upon  which 
be  was  riding,  caused  by  a  defective  stock 
gap  in  appellant's  track  between  Cleburne 
and  Alrarndo,  in  Johnson  county.  At  the 
time  of  hlM  death  said  Johnson  was  29 
years  old  and  in  good  health,  was  a  man 
offfood  morals.  Industrious,  and  atten- 
tive to  hlH  business,  and  had  a  life  expect- 
ancy of  SG.03  years.  He  had  been  working 
tor  himself  ever  since  be  was  18  years  old, 
bnt  had  nrcnmulated  no  property; 
everything  he  made  fi;oing  to  the  s'jpport 
of  his  faraily.  At  the  time  of  his  death  he 
had  been  in  the  employ  of  appellant  as 
brnkeman  lor  about  four  years,  and  was 
eurninp;  either  960  or  $a3  per  month.  He 
bad  been  married  eight  years  to  the  appel- 
lee M.  S.  Johnson,  anil  bad  one  child,  the 
appellee  Murdle  Lea  Johnson,  a  boy  aged 
two  years  at  the  time  of  the  death  of  bis 
father,  as  aforeHaid.  Upon  one  occasion 
daring  hia  employment  with  appellant 
tbeaald  A.  D.  Johnson  had  been  employed 
as  passenger  conductor  on  one  of  its 
trains  for  one  or  two  trips,  and  upon  one 
trip  bad  acted  as  baggage  master.  He 
does  not  seem  to  have  been  a  man  of  any 
special  education  or  business  qnaliflca- 
tlona,  but  was  a  good  average  brukeman. 
The  verdict  was  in  favor  of  appellees  for 
f]8,000,  to  be  divided  equally  between 
them.  The  verdict  establlthed  ordinary 
negligence  on  tbe  part  of  appellant,  and 
in  this  respect  was  well  supported  by  the 
evidence. 

J.  W.  Terrj  imA  Smtth  &  Darls,  for  ap- 
pellant. Poladexter  ^  Padelford,  for  ap- 
pelleea. 

Head,  J.,  {after  atstlng  tbe  fyicta.)  We 
have  examined  the  record  In  this  case 
with  much  care,  and  have  been  forced  to 
tbe  conclusion  that  the  verdict  for  $18,000 
ia  excessive,  and  should  be  reverHed.  We 
realise  tbe  dlHIculty  that  necessarily  at- 
tends the  assessing  of  tbe  amount  of  dam- 
age to  be  allowed  Id  this  class  of  cases, 
and  for  this  reason  the  verdict  of  the  jury 
Bbould  be  entitled  to  more  than  ordln4ry 
weight.  At  the  same  time  the  law  only 
allows  such  damage  to  be  estimated  upon 
tbe  basis  of  pecuulury  compensation,  and 
demands  that  all  consideration  of  sym- 
pathy and  pasfiion  be  excluded.  It  is  true, 
in  arriving  at  this  pecuniary  compensa- 
tion In  many  cases  there  is  much  to  be 
taken  into  consideration  besides  the  ac- 
tual money  contributed  by  the  deceased 
to  those  entitled  to  sue.  The  circum- 
stances in  many  cases  will  Justify  a  find- 
ing that,  had  not  death  prevented,  pro- 
motion in  hia  line  of  bnalnesa,  with  in- 
creased earnings,  vtonid  have  resulted  in 
increased  contributlonu  by  deceased  to 
those  dependent  upon  bim;  and  in  sncb 
cases  the  jury  would  be  anthorleed  to 
take  this  into  consideration  In  arriving  at 
the  amount  of  their  verdict.  In  other 
cases  theevldence  may  show  that  deceasHd 
was  in  the  habit  of  rendnring,  to  those 
claiming  damages  for  his  death,  other 
valuable  services  besides  contribution 
In  money,  and  In  such  cases  the  probabil- 
ities as  to  this  being  continued  in  future, 
bad  not  death  resulted,  could  be  weighed 
by  tbe  Jury.    A  busband  might,  and  usu- 


ally doea,  render  to  tbe  wife  mneb  Talu- 
able  aid  outside  of  bis  earnings  in  money, 
of  which  she  Is  deprived  by  bis  death,  and 
tbojury, should  it  see  proper,  has  tbe  right 
to  compensate  her  for  this  loss  according 
to  tbe  circumstances  of  tbe  particular 
case.  ArhlM,  and  e«pe<;Ially  a  very  young 
boy,  la  deprived  of  much  that  would  be 
nf  value  to  him  by  the  death  <it  bis  fatber, 
who,  had  he  lived,  would  have  contrib- 
uted to  his  comfort,  assistance,  educa- 
tion, and  training  in  many  ways.  In  ad- 
dition to  tbe  actjal  money  he  would  have 
Inrnlshed  ;  and,  should  a  Jury  give  reason- 
able compeuHatlon  for  this  losH,  no  Jusi 
complaint  could  be  made.  8  Wood,  Kv. 
Law,  15:19, 1540;  Pierce,  R.  R.  88--3»9.  Bnt 
in  all  these  cases  the  Jury  must  be  reason- 
able. They  must  nut  allow  their  sym- 
pathy or  passion  to  carry  them  beyond 
the  pecuniary  compensation  allowed  by 
law.  In  the  case  before  us  the  Jury  baa 
allowed  each  of  the  appellees  a  sum  of 
money  which  at  the  current  rate  of  In- 
terest would  annually  yield  a  sum  consld 
ernbly  In  excess  of  the  total  wages  de- 
ceased was  earning  at  the  time  of  bis 
death.  That  each  of  them  could  not  ex- 
pect to  receive  the  full  amount  of  bU  earn- 
ing Is  plain  from  the  evidence,  both  being 
entirely  dependent  thereon;  in  fact,  both 
together  could  not  expect  to  receive  all  of 
such  earnings,  because  the  evidence  shows 
that  the  deceased  bad  no  property,  and 
It  was  necessary  for  his  own  maintenance 
to  be  taken  from  his  wages.  It  will  thus 
be  seen  that  the  Jury,  in  fixing  tbe  eom- 
penaation  to  be  allowed  appelleei,  have 
estimated  tbe  Incidental  services  deceased 
may  have  been  expected  to  render  hia  wife 
and  child  at  a  sum  very  greatly  in  excena 
of  the  assistance  be  was  able  to  render 
them  through  bis  regular  employment; 
and,  without  deciding  that  this  might 
not  be  Justified  in  some  cases,  we  can  find 
nothing  In  the  record  to  sustain  their  con- 
clusions as  applied  to  thla  case.  Deceased 
Is  not  shown  to  hare  been  possessed  of 
any  special  quallflcatlons  to  make  his 
prospects  of  promotion  peculiarly  bright 
and  rapid,  or  his  incidental  services  more 
than  ordinarily  valuable,  and  we  cannot 
sustain  a  verdict  which  in  effect  finds  that 
the  services  an  ordinary  brakeman  ren- 
ders his  wife  and  child  during  the  brief  in- 
tervals be  la  able  to  be  with  them  from  hia 
work  Is  of  BO  much  greater  pecuniary 
value  to  them  than  the  amount  be  earna 
In  bis  regular  employment,  even  when  we 
take  into  consideration  the  ueoa!  chancos 
of  promotion.  The  amount  given  tbe 
child,  Mnrdie  Lea  Johnson,  by  the  verdtet 
In  this  case,  if  kept  at  interest  at  tbe  cur- 
rent rate,  would  produce  a  sum  snfBcIeut 
to  support  and  educate  bim  in  tbe  vh^ 
best  schools  during  his  minority,  and  at 
his  majority  start  him  In  bnainess  with  a 
fortun<«of  at  least  $10,000,— a  result  we  tael 
constrained  to  hold  be  could  not  have  rea- 
sonably anticipated  had  hiafather  Ured. 

The  court  in  several  paragraphs  of  tbe 
charge  to  the  Jury  used  expressions  which, 
if  standing  alone,  ralsht  have  been  con- 
strned  as  requiring  appellant  to  famish  a 
safe  roadbed  and  track  for  the  one  of  Ita 
employes.  It  Is  well  settled  in  this  atate 
that  ordinary  care  in  this  respect  to  all  that 
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IB  Kqaired  uf  the  suaster  for  the  protec- 
tion of  bla  Bervants,  and  the  one  of  tbe 
word  "safe"  In  tbia  connection  hafl  been 
■e^eral  times  condemned  by  oar  supreme 
court.  Railway  Co.  t.  Wllllam«.  82  Tes. 
848. 18  8.  W.  Rep.  710;  Railway  Co.  v. 
Wella,  81  Tax.  «8S,  17  8.  W.  Rep.  511.  It  la 
onneoeBsary  tor  rut  to  decide  whether  the 
whole  cbarKC,  taken  tOKether,  in  this  rase 
waa  objectionable  in  this  respect  or  not, 
and  we  only  call  attention  to  it  in  view  of 
another  trial.  Appellant  earnestly  con- 
tends that  it  tbe  death  of  Johnson  was 
caused  by  one  of  its  cattle  guards  beinjc 
out  of  repair,  and  this  was  the  fault  of 
Its  emplovea,  it  would  only  be  liable  fur 
gross  nesrligence,  the  death  having  oo- 
enrred  prior  to  the  amendment  ol  our 
statute  upon  this  subject.  Tbe  court, 
however,  tried  tbe  case  upon  the  theory 
that  ordinary  negligence  would  render 
appellant  liable,  and  with  this  view  uf  tbe 
law  we  fully  concur.  There  are  c«rtain 
duties  devolved  upon  tbe  master  as  a  per- 
sonal obligation  fur  which  he  is  held  re- 
sponsible although  they  ar«  in  fact  per- 
formed by  bis  employes,  and  it  is  well  set- 
tled In  this  state  tba  t  (he  duty  of  the  mas- 
ter in  reference  to  the  roadbed  and  track 
be  furnishes  hW  employes  to  pass  over  is 
of  this  class,  (Hallway  Co.  ▼.  Dunham,  49 
Tex.  1S9;  Kail  way  Co.  t.  Geiger,  78  Tex. 
92,  15  8.  W.  Hep.  214;)  and,  when  negli- 
gence in  respect  of  one  of  these  duties  is 
tbe  cause  of  the  death,  it  will  be  consid- 
ered as  haTlng  been  caused  by  the  act  of 
tbe  ratuiter  falmaelf,  and  not  by  the  act  of 
bia  servant  or  agent,  within  the  meaning 
of  oar  statute.  The  last  case  cited  above 
is  directly  in  point.  Let  tbe  Judgment  be- 
low be  reversed,  and  the  cause  remanded 
tor  a  new  trial  on  accoont  of  excessive 
verdiet. 


Hull  et  ax.  v.  Nacmberq  et  a/. 

(Court  of  Civil  Appeals  of  Texa*.    Oct.  8S, 

1802.) 

JVOOKEST— EXFORCEMENT  IX  E^DITZ— BOSIXM* 
HoMBSTEAn. 

1.  Though  a  judgment  baa  not  lost  its  Hen 
nnder  the  statute,  a  Judgment  creditor  may, 
without  execution,  levy,  or  sale,  maintain  nn 
equitable  action  in  the  district  oonrt  to  foreclose 
the  lien,  as  against  land  frniidulently  claimed  as 
a  business  homestead  by  the  debtor,  since  such 
daim  impedes  the  creditor  in  realizing  on  bis 
Judgment. 

2.  The  fact  that  tbe  Judgment  was  ren- 
dpre<l  by  the  countjr  court  does  not  deprive  tlie 
district  court  of  jurisdiction  of  tbe  action. 

3.  A  morchant  who  becomes  insolvent, 
leases  his  store  building  to  other  persons,  and 
engages  in  a  different  occupation,  iu  connection 
with  which  the  store  property  is  in  no  way 
use<1,  and  to  which  it  is  not  adapted,  cannot 
claim  such  property  exempt  as  a  business 
homestead  merel;^  because  of  an  intention  to 
again  resume  business  in  such  property  at  some 
Indefinite  time,  when  he  may  tie  able  to  realize 
enough  money  to  enable  him  to  do  sa 

Ap[ieal  from  district  court,  Grayson 
county;  H.  O.  Hkad,  Judge. 

irtliin  by  Nauinherg,  Kranse.  Lauer  &. 
Co.  against  O.  fi.  Hull  and  wife  and  the 
Martin  Clothing  Company  to  have  a  Judg- 
ment In  plaiatifts'  favor  against  Hull  de- 


clared a  lien  superior  to  that  heM  by  the 
Martin  Clothing  Company,  and  to  subject 
certain  land  to  its  payment.  From  a  de- 
cree adjudging  tbe  lien  uf  the  Martin 
Clothing  Company  superiur  to  that  of 
plaintiffs,  and  foreciosiug  such  Judgnieuts 
against  certain  property  claimed  tu  b<i  ex- 
empt by  defendants  Hull  and  wife,  such 
defendants  appeal.    Affirmed. 

Woods  (£  /irr^H-G,  tor  appellants.  Han, 
EdmuDSon  A  Hare  and  Bryant  &  DlUtird, 
for  appellees. 

Tarlton,  C.  J.  Naamberg.  Krause, 
Lauer  &  Co.  were  Judgment  creditors  of  G. 
B.  Hull  by  virtue  of  a  Judgment  of  tbe 
county  court  of  Grayson  county  dated 
February  6, 1880,  for  the  principal  of  $393.. 
15.  This  Judgment  was  duly  and  legally 
fixed  as  a  lien  upon  tbe  real  estate  of  Uuil 
by  abstract  filetl  on  June  1  and  August  1, 
188D,  and  recorded  and  indexed  as  provid- 
ed by  law.  The  Martin  Clothing  Com* 
pany  was  also  a  creditor  of  G.  B.  Hull  by 
virtue  of  a  Judgment  of  the  county  court 
of  Ora.vBon  couuty  dated  February  6.1889, 
for  the  principal  sum  of  $616.1(1.  This 
Judgnieot  was  also  duly  and  legally  fixed 
as  a  lien  upon  the  real  'estate  of  Hull  by 
abstract  filed  February  6,1889,  and  record- 
ed  and  indexed  as  required  by  law.  O.  B. 
Hull  was  at  the  dates  named  the  owner  of 
certain  real  eetate  In  tbe  town  ot  PoCta- 
borougb,  occupied  bjr  blmBeltand  his  wife, 
Julia,  and  their  family,  and  also  ot  a  cer> 
tain  business  lot  and  store  bnilding  whicli 
bad  been  used  by  himself  while  pursuing 
the  occupation  of  a  merchant,  but  wblch 
was  at  the  dates  named  rented  out  to 
others  engaged  in  tbe  mercantile  business. 
This  suit  was  Instituted  in  the  district 
court  of  Grayson  county  by  NanmtMsrg, 
Krause,  Lauer  Sc.  Co.  against  G.  B.  Hull 
and  his  wife,  Julia;  tbe  Martin  Clothing 
Company  being  made  a  party  defendant. 
Plaintiffs  allege  their  Judgment  and  Judg- 
ment lien  upon  tbe  property  referred  to. 
They  allege  that  Mrs.  Julia  Hull  was  set- 
ting up  title  to  the  property;  that  G.  n. 
Hull,  through  himself  or  bis  tenants,  was 
In  poBHesslou  thereof,  and  that  defendants 
named  were  falsely  claiming  it  to  be  their 
homestead.  They  also  allege  that  tbe 
Martin  Clothing  Company  was  claiming  a 
Judgment  lien  aitainst  the  property,  which, 
if  It  existed,  was  inferior  to  plaintiffs'  lien. 
They  prayed  tnat  their  Hen  be  decreed  to 
be  superiur  to  that  of  tbe  Martin  Clothing 
Company,  that  it  be  declared  and  fore- 
closed against  all  the  parties,  that  an  or- 
der of  sale  issue,  and  for  writ  of  posBeHslon, 
and  for  general  relief.  Tbe  Martin  Ci<itb- 
ing  Company  answered,  aBserting  its  lien, 
and  the  priority  thereof  to  the  lien  of 
plaintiffs.  The  answer  alleged  that  the 
defendants  Hail  were  asaerting  atrandn- 
lent  homestead  claim  to  the  property  de- 
scribed in  plaintiffs'  petition.  It  prayed 
fur  the  recognition  ot  its  Judgment  lien  as 
prior  to  that  ot  plaintiffs,  and  that  the 
property  described  be  subjected  to  its  Hen, 
and  for  its  order  of  sale,  and  for  general 
relief.  Tbe  defendants  Q.  It.  and  Julia 
Hull  urged  a  general  demurrer  and  divera 
special  exceptions,  and  pleaded  the  home- 
stead exemption.  Thecourt overruled  tbe 
demurrers;   adjadged  tbat  tbe  property 


Digitized  by 


Google 


1126 


SOUTHWESTEBN  BEFOBTEB.  Yoi^  20. 


(T». 


oo  which  deTendants  livftd  was  exempt  as 
their  bomestead,  and  as  to  it  toand  fur  de- 
fendant; decreed  the  busliiefls  house  and 
lotto  be  Hubject  to  the  Jwdfcmeut  llena; 
adJndKed  the  amount  of  plaintiOa'  JudK- 
ment  to  t>e  f4'J9.47,  with  8  percent,  inters 
est,  and  thnt  of  the  Martin  Company  to 
be  9684,  with  10  per  cent,  intermt;  ad- 
judged the  lien  of  the  Martin  Company  to 
be  superior  to  that  of  the  pluintilfs;  fore- 
closed the  lleuB  on  the  property  fonnd  to 
besuliject  to  execution,  awarding  an  or- 
der of  sale  and  a  writ  of  poHsesslon. 
From  this  Judgment  U.  B.  Hull  and  wife 
appeal. 

Appellants  atrenuonnly  Insist  that  upon 
the  facts  disclosed  by  the  petition  this  suit 
cannot  be  maintained;  that  It  is  an  action 
of  debt  on  a  Jndument  which  was  not  dor- 
mant, and  which  had  not  lost  ita  lien  un- 
der the  atatnte;  that  the  judgment  Hen, 
beln>c  Koneral,  will  not  support  an  action 
tor  foreclosure  upon  a  sppclflc  tract  of 
land;  that  the  juUfrment  creditors  cannot, 
as  they  h'tre  seek  to  do,  Invoke  the  equity 
powerdof  the  court  against  any  particular 
tract  of  land,  but  that  they  must  resort, 
in  the  first  Instance,  to  the  process  of  ex- 
ecution, levy,  an'd  sale;  that,  the  judR- 
ments  Involved  having  been  rendered  by 
the  county  court,  the  district  court  la 
without  jurisdiction  to  enforce  ur  fore- 
close liens  securluK  the  judgment  of  a 
conrt  of  inferior  jurtsulctiou.  It  ix  true 
that  this  case  presents  the  feature  in- 
volved and  criticised  In  the  foregoinK  prop- 
ositions, but  it  Is  something  more  than  a 
ault  for  the  purposea  named.  It  Involves 
an  Inquiry  into  the  homestead  claim  al- 
leged to  be  false  and  pretended,  which 
convequently  burdens  tlie  property  that 
plaintiffs  claim  to  be  subject  to  tl:eir  judg- 
ment lien,  and  which,  unless  removed,  im- 
pairs theefllcacy  of  the  lien.  By  this  action 
plaintiffs,  In  effect,  seek  to  have  this  home- 
Htearl  claim  for  naught.  It  has  been  held 
by  our  supreme  court  that  a  creditor  hav- 
ing a  judgment  lien  against  the  real  estate 
of  a  debtor  may  maintain  a  suit  to  assert 
such  Hen  against  his  debtor  and  another, 
to  whom  the  property  had  been  fraud- 
olently  conveyed,  without  In  the  first  in- 
stance procuring  execution  and  iery.  Lynn 
v.L«GlerBe,48Tex.  138;  Cassody  v.  Ander- 
son, 63  Tex.  5H6 :  Quines  v.  Bank,  R4  Tex.  18. 
An  equitable  proceeding  Is  Justified  under 
such  circumstances,  on  theground  that  tlie 
conveyance  i)ecloud8  the  title,  depreciates 
the  property,  and  thus,  uncanceled,  im- 

Jiedes  the  creditor  from  renilzlng  on  hia 
ndgment.  We  think  that  the  effect  of  the 
fraudulent  bomeatead  claim  would  be  the 
aame  as  In  the  caseof  a  frauduientconvey- 
ance,  and  that  it  would  equally  justify  a 
resort  to  equity.  Nor  la  this  conclusion 
affected  by  the  fact  that  In  this  Instance 
the  judgments  sought  to  be  enforced  em- 
anated from  acounty,  instead  of  a  district, 
court.  They  were  nevertheless  liens  upon 
real  estate  of  the  defendant  Hull,  and  their 
efficacy  was  impaired,  if  the  plaintiffs' 
nliegatlons  were  true,  by  the  fraudulent 
homestead  claim  of  the  defendants.  The 
homestead  claim  Is  a  claim  to  an  estate  in 
land,  and  a  suit  to  hold  It  for  naoght,  and 
to  subject  the  property  to  a  judgment  lien, 
which,  as  we  understand,  la.,  the  natore  of 


this  proceeding,  is  properly  brought  in 
the  district  conrt.  It  the  plaintiffs  had 
adopted  the  method  suggested  by  the  ap- 
pellants, and  bad  purchased  the  property 
at  execution  sale  under  their  judgment, 
they  would  then,  in  an  action  of  treapaM 
to  try  title,  have  had  to  teat  the  validity  of 
their  judgment  and  of  tneir  liens,  and  tlie 
merits  of  the  defendants' homestead  claim. 
We  aee  no  good  reaiion  why,  In  tbe  first 
instance,  Ibey  cannot.  In  the  c-ame  trlbo- 
nal,  test  the  same  questions  by  tho  simpler 
and  less  expensive  means  here  pursued. 

We  are  thus  brought  to  tbe  complaint 
that  the  court  erred  in  finding  agaioat  the 
homestead  claim  of  defendanta  with  refer- 
ence to  the  business  house  and  lot  lavolved. 
This  property  consisted  of  a  lot  and  a 
two-story  stone  building.  It  waa  sepa- 
rated from  the  residence  property  adjudged 
to  the  defendants.  G.  B.  Hall  had  lieen 
pursuing  the  business  of  a  merchant  In 
this  building.  In  December,  1888.  be  be- 
came embarrassed,  and  sold  his  stock  of 
goods  to  Schneider  Bros,  ft  Co.  At  this 
time  ( December  15, 188K)  be  leaned  thelower 
story  of  his  building  to  his  vendees  until 
January,  1889.  He  then  leased  a  part  of 
this  story  to  one  Neff,  for  tlie  year  1889, 
and  a  portion  to  tlie  United  States  post- 
master for  an  Indefinite  period,  rent  pay- 
able monthly.  Theupperstory  he  rented  to 
the  Masonic  lodge  for  a  term  of  five  years, 
beginning  January  1.  18^<9.  He  himself, 
after  this  sale,  engaged  in  the  occupation 
of  a  drayman.  The  defendant  stated  that 
he  did  not,  when  he  aold  his  merchandise 
and  rented  bis  BtorehonRe,intend  to  at>an- 
don  It  as  a  place  of  bnslnees;  that  be  ex- 
pected to  resume  hnsinesa  "as  soon  as  be 
was  able  to  do  so;"  that  thia  ability  de- 
pended npon  his  realUIng  upon  notes  and 
accounts  due  him,  which  he  reasonatiiy 
expected  to  collect, and  also  npon  a  remit- 
tance of  $2,1)00  expected  by  his  wife  from 
her  father's  estate  in  Tennmsee:  that  the 
money  to  be  collected  he  would  apply  to 
his  debts,  when  he  would  again  resume 
business  in  the  storeliouse,  which  he  atill 
claimed  as  his  business  homestead.  It  waa 
shown  that  at  this  time  the  defendant's 
debts  amounted  to  f1,79.5,  and  the  evi- 
dence indicated  that  the  notes  and  ac- 
counts referred  to  were  against  Insolvent 
parties.  When  the  defendantsidd  hisstock 
of  merchandise,  he  ceased  altogether  to 
follow  that  business.  The  property  vras 
not  thereafter.  In  any  sense,  used  by  hiro  as 
a  place  to  follow  the  occupation  or  calling 
of  the  head  of  a  family.  The  only  apeclfic 
business  in  which  he  thereafter  engaged 
was  tliat  of  a  drayman.  In  connection 
with  which  the  property  was  in  no  way 
used,  and  to  which  It  was  not  adapted. 
We  do  not  think  that  the  mere  iDtention 
to  again  resume  business  In  this  property, 
at  an  indefinite  time  In  tlie  future,  depend- 
ent upona  contingency  which  might  never 
happen,  could  retain  and  perpetuate  In  it 
the  homestead  character.  Such  an  inten- 
tion Is  immaterial.  Shryock  v.  Latimer, 
67  Tex.  U74;  Ffeiffer  v.  McNatt,74  Tex.  «40, 
12  8.  W.  Kep.  821 :  Hill  v.  Uill's  Estate. 
(Tex.  Sup.)  19  S.  W.  Hep.  101«. 

Tbe  Judgment  will  therefore  lie  afflrmad. 

Heap.  J.,  did  not  sit  in  this  case. 
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FDCKBTT   T.  KlCHAHnBON    Druo    Co., 
(Orkrr,  Intervener.) 

(Court  vf  Civa  Appeals  of  Texas.    D«c.  90, 

1893.) 

Vraudvlbxt  Co:;tetanoes  — Bcbdbn  of  FROor — 
Bboondabt  Evidbxcb  —  Attacbmbnt— Amend* 

HBNT. 

1.  A  conrerance  of  a  stork  of  goods  in 
trust  to  sell  the  snme,  and  applr  the  proceeds 
to  the  payment  of  a  particular  debt,  is  not  void 
on  its  face  merely  because  it  provides  that  the 
surplus  shall  be  paid  ever  to  the  grantor,  even 
though  the  grantor  is  Insolvent  when  it  is  eze- 
cateu,  such  provision  being  proper  in  a  mort- 
gage; and,  when  this  is  the  only  objection  to 
an  offer  ot  the  conveyance  In  evidence,  it  is  er- 
ror to  exclude  It. 

2.  A  conveyance  of  a  stock  of  goods  by 
an  insolvent  debtor  in  trust  to  sell  the  same 
for  cosh  with  all  reasonable  dispatch  at  the 
market  price,  and  apply  the  proceeds  to  the 
payment  of  a  particular  debt,  is  frandulent  as 
to  the  grantor's  other  creditors,  where  the 
value  of  the  goods  greatly  exceeds  the  amonnt 
of  tlie  debt,  and  the  trustee  is  allowed  six 
months  in  which  to  sell. 

3.  A  creditor  who  attacks  aa  frandnlen^ 
I>ecau8e  of  his  debtor's  insolvency,  a  deed  of 
trust  which  is  valid  on  its  face,  has  the  burden 
of  proving  the  insolvency. 

4.  A  creditor  attacking  a  conveyance  on 
the  ground  of  his  debtor's  insolvency  cannot, 
to  show  that  the  debtor  was  not  the  owner  of 
certain  property,  intrtnliice  the  tax  rolls,  show- 
ing that  he  did  not  render  the  property  for  tax- 
ation, there  being  no  offer  of  the  original  as- 
sessment list  signed  by  the  debtor. 

5.  It  is  error  to  admit  in  evidence  the  rec- 
ord of  a  deed  in  the  absence  of  a  shoniug  that 
the  grantee,  who  should  have  possession  of  the 
original,  is  beyond  the  jnrisdictlon  of  the  court, 
or  that  for  some  other  reason  the  original  can- 
not be  obtained. 

0.  Wbere  the  affidavit  for  attachment  and 
the  writ  both  state  the  correct  amount  of  plain- 
tiff's claim,  the  petition,  which  by  mistake  de- 
mands a  less  amount,  may  be  amended  after 
the  issue  of  the  writ  to  support  the  attacti- 
ment. 

Appeal  ;rom  diatrict  court.  Hill  coaoty ; 
J.  M.  Hall,  Judxe. 

Attaclinientsuit  by  the  Blchardaon  DroK 
Company  afSainst  £.  O.  Puckett.  R.  M. 
Ureer  interveDe<l,  claiming  the  attached 
goods  nnder  a  deed  of  trust  from  defend- 
ant. Tliere  was  a  Judgment  for  plaintiff, 
•ud  the  intervener  appeals.    Reversed. 

MrKlnuun  &  Curlioa,  inr  appellant.  B. 
U.  Tarltoa  and  IV.  C.  Morrow,  (or  appel- 
lee. 

Hbad,  J.  It  seems  that  on  the  23d  day 
ot  July,  1888,  E.  O.  Puckett  executed  a 
^eed  of  trust  on  a  stock  ot  drngs  to  appel- 
lant, as  trustee,  tu  Rtscure  a  debt  due  by 
him  to  Belirens  &  Castles,  ot  Waco,  Toz., 
amounting  to  ttiesnm  otf312.S3,  with  In- 
terest from  July  21, 1888,  at  12  per  cent,  per 
annum.  By  the  terms  of  said  deed  in  trust 
the  trustee  was  empowered  to  "at  once 
take  sole  and  exclusive  charge  and  posses- 
sion of  suid  property,  to  theexclnslon  of  tbe 
mortgagor  and  all  other  persons,  and  the 
same  sell  for  cash  with  all  reasonable  dis- 
patch at  the  usual  selling  market  price 
thereof;"  and  the  proceeds  were  to  be  ap- 
iplled— FJrsf,  to  the  payment  of  a  reason- 
able compensation  to  hiaicelf  (or  his  serv- 
ices in  conducting  said  sale  at  the  rate  of 
425 per  month;  aecuudly,  to  the  payment 


and  discharge  of  all  accrued  and  accruing 
rents  ot  tbe  storeboase  in  nhtch  said 
goods  were  situated,  or  might  thereafter 
be  situated;  thirdly,  to  the  payment  of 
the  debt  to  Behrens  &  Custles;  and,  as 
soon  us  all  of  said  IndebtedneHs  was  paid 
off,  such  deed  ot  trust,  and  all  thert>in 
contained,  was  to  become  null  and 
void,  but  It,  within  six  months  from 
the  date  thereof,  said  trnstee  had  not, 
in  tbe  manner  aforesaid,  fully  poid  off 
and  discharged  said  Indebtedness,  then 
said  trustee  should  advertise  all  of  said 
property  for  ten  days  by  posting  three 
written  notices  of  sale  at  three  public 
places  in  Hill  county,  Tex.,  and  sell  tbe 
same  at  the  courthouse  door  in  Whitney, 
wbere  said  goods  were  then  sitnated,  at 
public  vendue  to  tbe  highest  bidder  tor 
cash,  and  with  the  proceeds  of  sale  pay 
such  indebtedness  in  tbe  order  above 
named;  and  it  wasturther stipulated  that 
the  residue,  it  any,  should  be  paid  over  to 
the  mortgagor,  or  his  heirs  and  assigns. 
On  the  loth  day  ot  August,  1K88,  and  be- 
fore thedebtto  Behrens  &  Castles  bad  tieea 
satisfied,  appellee  sued  out  in  the  county 
court  of  HIM  county  a  writ  ot  attachment 
against  Puckett  for  the  sum  ot  f279.S0, 
and  had  the  same  levied  upon  the  stock  of 
drugs  conveyed  to  appellant  as  afore- 
said. Appellant  filed  his  claim  bond,  and 
this  suit  is  tor  tbe  trial  of  the  rights  ot 
property  thereon.  The  issues  tendered 
raised  the  question  as  to  the  validity  ot 
said  deed  In  trust,  plaintiff  alleging  that  it 
bad  been  made  In  fraud  of  the  creditors  ot 
Puckett.  On  the  trial  ot  the  case  In  the 
court  below  the  claimant  offered  In  evl. 
dence  the  deed  In  trust  from  Puckett  to 
him,  to  which  plaintiff  objected,  for  the 
reason  that  "it  showed  on  its  face  that  It 
was  viiid  as  to  creditors,  insomuch  as 
it  directed  the  trustee,  Greer,  to  pay  to  the 
mortgagor  all  of  the  proceeds  of  the  sale 
ot  the  goods  left  in  his  hands  after  the  sat- 
isfaction ot  theclaims  set  out  in  said  trust 
deed."  In  the  bill  of  exceptions  It  Is  recit- 
ed that  "  the  court  sustained  the  objection 
ot  plaintiff  without  evidence,  subject,  how- 
ever, to  a  determination  ot  the  Issue  of  the 
solvency  or  insolvency  ot  E.  G.  Puckett  at 
the  time  ot  the  making  ot  the  trust  deed ; 
holding  that.  In  case  the  evidence  showed 
that  E.  G.  Puckett  was  solvent  at  said 
time,  the  instrument  would  be  admitted, 
otherwise  it  would  be  excluded;  and  fur- 
ther holding  the  burden  of  proof  was  up- 
on the  defendant  to  show  the  solvency  ot 
said  Puckett  atsald  time."  Itmay  beadd- 
ed  here  that  tbe  deed  In  trust  contained 
no  recital  as  to  tbe  solvency  or  insolven- 
cy ot  Puckett.  -T- 
Appellant'sflrstaBsignmentof  errorcalla  * 
In  question  the  correctness  of  the  ruling  ot 
tbecourt  upon  the  Introduction  of  the  deed 
in  trnst  as  above  set  forth,  and  we  are  ot 
opinlou  that  the  speciflc  objection  made 
to  the  introduction  ot  this  deed,  aa  shown 
by  the  bill  ot  exceptions,  was  not  well  tak- 
en. It  will  be  noticed  that  the  onlj'  objec- 
tion made  to  the  deed  was  that  it  provid- 
ed tor  the  return  ot  tbe  surplus,  after  satis- 
fying the  debts  it  was  made  to  secure,  to 
the  mortgagor;  and  this,  we  think,  was 
entirely  proper,  and  is  the  distinguishing 
feature  between  such  an  instrument  and 
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an  HHslKninent.  It  It  was  only  intended 
that  thia  instrnmeut  should  bavethe  eflect 
of  a  martKHKe.  the  pruvision  complained 
of  was  proper,  whether  Puckett  was  sol- 
vent or  Insolvent.  Johnson  v.  Robinson, 
68  Tex.  3H9,  4  S.  W.  Kep.  025.  The  proposi- 
tions presented  by  appellant, however, un- 
der tliisaHsiRnuieiit, seem  to  raise  the  ques- 
tion as  to  the  validity  ol  this  deed  in  trust 
had  other  objections  been  made  to  it,  and, 
as  the  caseuuht  be  reversed  upon  eronnda 
hereafter  stated,  we  think  it  best  to  In- 
dicate our  opinion  as  to  the  validity  of 
the  deed  upon  the  ground  discussed  In  the 
briefs.  We  are  of  opinion,  it  Purkett  was 
Insolvent  at  the  time  this  deed  In  trust 
was  made,  the  provision  empowering  the 
trustee  to  hold  possess! -in  ol  the  goods 
tor  six  months,  durine  which  time  he  was 
only  authorized  to  sell  at  the  usual  selling 
market  price,  in  connection  with  the  great 
excess  In  the  value  of  the  goods  conveyed 
above  Che  debt  secured,  would  make  the 
deed  fraudulent  as  to  the  other  creditors 
of  Puckett,  who  woald  thereby  be  unrea- 
sonably delayed.  Uallagher  v.  Goldfrank, 
75  Tex.  562.  12  8.  W.  Kep.  964;  Gregg  v. 
Cleveland.  82  Tex.  187, 17  S,  W.  Rep.  777. 
Where  property  is  thos  placed  by  an  in- 
■olvent  debtor  In  the  hands  of  a  trustee, 
so  that  bis  other  creditors  cannot  obtain 
possession  thereof  by  means  of  the  ordi- 
nary process  for  the  colieetion  of  their 
debts,  the  deed  most  not  be  snch  as  will 
prevent  the  trustee  from  promptly  dispos- 
ing of  the  property  to  pay  the  debt  it  is 
given  to  secure;  and  we  are  of  opinion 
that  an  attempt  by  sncb  a  debtor  to  pre- 
vent the  sale  of  bis  property  lor  six 
months  at  other  than  the  usual  market 
price  would  of  necessity  be  to  delay  and 
rhlnder  his  oth»'r  creditors. 

Appellant's  second  assignment  of  error 
complains  of  the  artion  of  the  court  la  im* 
posing  upon  him  the  burden  ol  proving 
that  Puckett  was  solvent  at  the  time  of 
the  execution  of  the  deed  in  trust,  and  we 
are  of  opinion  that  this  asslirnment  Is  well 
taken.  It  was  the  appellee  who  alleged 
the  Insiiivency  of  Puckett,  and  attacked 
the  deed  as  being  fraudulent  tor  thli^  rea- 
son; and  we  think  it  clear  the  burden  was 
upon  it  to  establish  this  fact,  for,  if  the 
deed  upon  Its  fnce  was  good  if  made  by 
one  who  was  solvent,  bnt  bad  if  made  by 
an  insolvent,  certainly  the  iircHiiuiption 
would  be  in  favor  of  the  validity  of  the  in- 
strument, and  the  bnrden  would  be  upon 
the  one  alleging  its  Invalidity. 

Upon  the  trial  In  the  court  below,  ap- 
pellee, tor  the  purpose  of  showing  that 
Puckett  was  not  the  owner  of  a  certain 
piece  of  land  upon  which  were  a  mill  and 
gin,  was  allowed  to  introduce  the  tax  rolls 
to  show  that  he  did  not  render  It  Inr 
taxes;  and  appellant's  third  assignment 
complains  of  the  admission  of  this  evi- 
dence over  his  objection,  and  we  are  of 
opinion  that  this  assignment  is  well  taken. 
Appellee  did  not  Introduce  the  original 
assessment  list  signed  by  Puckett,  but 
only  the  tax  rolls,  and  we  are  of  opinion 
that  this  could  not  be  used  as  a  statement 
made  by  Puckett  as  to  his  Bnancial  condi- 
tion. Randidge  v.  I  yman,  124  Mass.  3ftl: 
Adams  t.  Uickox,  55  Iowa,  632,  8  N.  W. 
Rep.  4U5. 


Upon  the  trial  In  the  coart  below  appel- 
lee was  allowed  to  introduce  in  evidenc* 
the  record  of  a  deed  from  E.  O.  Puckett  to 
E.  C.  Puckett, conveying  the  land  with  the 
mill  and  gin  thereon,  referred  to  above,  to 
which  appellant  objected,  because  no  pred- 
icate wiis  laid  for  its  Introduction;  and 
his  fourth  HSHlgnment  of  error  complains 
of  the  action  of  the  court  In  admitting  this 
evIJence,  and  we  are  of  opinion  that  tbia 
aRsignnient  Is  well  taken.  The  record  ot 
the  deed  at  most  could  only  have  been  ad- 
mitted as  secondary  evidence  under  the 
objection  made  by  appellant,  and  it  Is  not 
made  to  appear  that  E.  C.  Puckett,  who 
should  have  possesKion  of  this  deed,  was 
beyond  the  jurisdiction  of  the  court,  or 
that  appellee  could  not  for  any  other  rea- 
son haveobtalned  the  original.  We  tbiok 
it  clear  that  appellant's  objection  to  the 
record  as  secondary  evidence  should  have 
been  sustained.  Where  an  Instrument  io 
writing  which  a  party  desires  to  use  In 
evidence  Is  In  the  possession  of  a  tiiird  par- 
ty, he  must  cither  have  it  produced  under 
a  BXibpana  duces  tecum. or  show  that  it  la 
beyond  his  power  to  produce  It  in  some 
other  way,  before  be  will  be  allowed  to 
introduci!  se<:ondary  evidence  of  Its  cob- 
tents.  Hall  v.  York,  16  Tex.  18.  The  fact 
desired  to  be  proven  by  the  introduction 
of  this  deed  was  the  actual  conveyance  of 
the  land  by  Puckett,  and  to  thereby  show 
that  he  was  not  the  owner  thereof  at  tba 
time  of  the  ezecation  of  the  deed  In  trust, 
and  for  this  purpose  we  tbfnk  It  clear  that 
the  deed  Itself  was  tbe  best  evidence.  1 
Whart.  Ev.  §  61. 

By  the  fifth  assignment  of  error  tbe  ap- 
pellant attacks  tbe  validity  of  the  attach- 
ment levied  by  appellee  on  tbe  goods  on 
the  ground  that  the  petition  filed  by  ap- 
pellee at  the  time  of  suing  out  this  attach- 
ment showed  that  the  court  had  no  Jurto- 
dlctioii  of  the  case.  Tne  petition  in  this 
attachment  case  alleged  that  the  plaintiff 
sold  to  the  defendant  (Puckett)  goods, 
etc.,  to  the  amount  of  f270.S0.  and  that 
defendant  failed  to  pay  said  sum  except 
the  sum  of  — — —  dollars  paid  on  the  — — — 
day  of  — — — ,  1KS-,  to  plaintiff's  damage 
f  lUO,  etc.  The  affidavit  for  attachment, 
and  tile  writ,  however,  both  show  the  In- 
debtedness to  be  9279.^,  and  thereafter 
the  appellee,  by  leave  of  the  court,  amend- 
ed its  petition,  and  showed  the  Indebted- 
ness to  be  for  the  same  amount,  and  jude- 
ment  was  rendered  for  this  amount  upon 
this  amended  petition.  Appellant's  con- 
tention is  that  the  original  petition  only 
claimed  an  Indebtedness  of  $1U0,  at  the 
time  the  attachment  was  issned,  and  the 
county  court  had  no  jurisdiction  of  the 
cose,  and  the  petition  could  not  be  there- 
after amended  so  as  to  support  an  attach- 
ment issued  In  a  case  witiiuut  jurisdiction. 
Without  deciding  that  the  constraction 
placed  by  appellant  upon  tbeoriginnl  peti- 
tion is  the  correct  one,  we  are  of  opinion 
that  the  amendment  cared  any  objection 
that  might  have  been  urged  to  it.  It  wIM 
be  noted  that  the  amendment  was  of  tbe 
petition,  and  not  of  the  affidavit  or  writ 
of  attachment.  That  this  can  l>e  done  so 
as  to  supportthls  attachment  we  consider 
settled  by  the  decisions  ol  our  soprerae 
eonrt.     Tarkinton  v.  Brosaaard,  U  Ste. 
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SCO;  Man  t.  Abramaon, S3  Tex.  264;  Me- 
Dannell  v.  Cherry,  «4  Tex.  177;  Ward  v. 
Lathrop,  11  Tex.  287. 

For  tbe  errors  above  Indicated  we  are  ot 
opinion  that  the  JndKnient  of  the  court 
below  Rhould  be  reveraed,  and  tbe  cauae 
remanded  for  a  new  trial  in  accordance 
with  tbla  opinion. 

Tarlton,  C  Jm  diaqualllied,  and  not 
■IttiuK. 


ROBBRTSOK  T.  SCHN-RIDBR  «t  ml. 

(Court  Cif  OtM  Appeal*  of  Tmat.    Bov.  SB, 
1899.) 

LUDKOTION— DlSSOLDTIOX— PlBADTEO — JVDVUMm 

OS  Bond. 
Id  a  rait  to  enjoin  enforcement  «t  a 
judgment,  an  anawer  wnicb  fails  to  allege  any 
damage  resulting  from  the  sranting  of  the  writ 
is  inaiiffirient  to  support  a  judgment  on  the  in- 
iunction  bond  on  mHsolntlon  of  the  injunction; 
It  is  not  enough  to  allege  that  a  certain  aom  re- 
maina  unpaid  on  the  judgment. 

Error  from  lilll  conaty  eoort;  ▲.  U. 
Farrau,  JudRe. 

Salt  by  Tom  Sanders  againat  J.  Schnei- 
der and  others  to  enjoia  tbe  eaforeeineDt 
of  a  judgment.  Theinjunetlon  wasgraut- 
ed,  but  waa  afterwards  dlaeolved,  and 
Judgment  was  rendered  for  defendanta 
againiit  plaintiff  end  his  garetleaon  tbe  in> 
lanction  bond.  W.  Y.  Boberttaon,  one  ot 
the  Boretiea,  brings  error.    Reverned. 

Stuitb  &  Davis,  for  plaintiff  in  error. 

Stkphbks,  J.  This  writ  of  error  waa 
proaecntM)  by  W.  Y.  Robertson  to  the 
eonrt  of  appeals  from  a  Judgment  rendered 
In  tbe  county  court  of  Hill  county  against 
Tom  Sanders  as  principal,  and  said  Rob- 
ertson and  another  as  sureties,  on  an  in- 
junction bond.  Uu  May  i>,  It«Hl,  tbe  judg- 
ment nas  atllrraed  by  an  oral  opinion  of 
tbe  conrt  of  appeals,  and  a  rehearing 
granted.  Defendants  in  error,  Schneider 
ft  Davis,  In  1884  brought  an  attachment 
ault  in  .lohnson  county  againRt  Hntlspeth 
&  Co.,  in  which  they  caused  to  be  seised, 
under  a  writ  of  attachment,  the  property 
of  said  Hudspeth  &  Co.  In  Johnson  coun- 
ty, and  also  certain  alleged  property  of 
aaid  Tom  Sanders  in  Uill  county.  Said 
Sanders,  after  an  ineffectual  attempt,  by  a 
proceeding  under  tbe  statute  for  the  trial 
of  the  rights  of  property,  to  wrest  the  Hill 
county  property  from  the  attachment 
levied  thereon,  in  the  spring  of  1885  oh. 
tained  a  writ  of  injunction,  with  plaintiff 
In  error  as  one  of  bis  sureties  on  tbe  in- 
junction bond,  by  which  injunction  writ 
tbe  judgment  rendered  aK'Unst  him  in  tbe 
suit  fur  the  trial  of  the  rights  ot  property 
in  tbe  sum  of  three  hundred  and  odd  dol- 
lars was  enjoined.  After  this  injunction 
was  obtained,  defendants  In  error  recov- 
ered judgment  in  their  attachment  suit  in 
JohuHon  county  against  Hudspeth  &  Co. 
fur  several  hundred  dollars,  to  which  was 
applied  a  credit,  resulting  from  the  sale 
of  the  property  in  tbat  county,  which  re- 
duced the  amount  doe  on  that  judgment 
to  about  f250  Theresfier,  on  the  17th 
day  of  March,  1887,  a  judgmenc  was  ren- 
derad,  from   wblcb  this  writ  of  arror  la 


prosecuted,  dlssolrlng  said  Injunction, and 
against  said  Tom  Sanders  and  bis  sureties 
on  the  injunction  bond,  W.  Y.  Robertson 
and  B.  V.  Taylor,  in  the  sum  of  f:£2.iS2,  the 
amount  remaining  unpaid  on  tbe  John- 
son county  Judgment.  As  a  ground  for 
this  recovery,  Schneider  &  Davis  alleged  in 
tbeir  answer  the  nmonnt  due  them  upon 
tbe  Johnson  county  judgment,  without 
alleging  any  damage  or  Injury  resulting 
from  tbe  granting  uf  tbe  injunction.  The 
record  contains  no  statement  of  facta,  al- 
thongh  the  trial  seems  to  have  been  upon 
both  pleading  and  proof.  It  is  perfectly 
clear,  however,  under  tbe  well-settled  rule 
adopted  by  our  supreme  court,  that  the 
Judgment  is  without  support  in  the  plead- 
ings, and  must  therefore  be  reversed.  Rea- 
sons for  this  couclUHion  may  he  found  in 
the  following  cases,  to  wtt:  Railroad  Co. 
V.  White,  57  Tex.  180;  Avery  v.  Stewart, 
60  Tex.  154;  Ferguson  r.  Herring,  49  Tex. 
13C;  Feruandes  v.  Casey,  77  Tex.  452, 14  8. 
W,  Rep.  14S).  Tlie  judgment  will  therefore 
tw  nversed,  and  tbe  cause  remanded. 


Wbt.born  et  aJ.  v.  Nobwood. 

{Court  cf  OMl  Appeals  of  Teau.    Dee.  II; 
189-i.) 

AcnoH  OB  NoTx  —  Pailcbb  or  ComrosBATioir— 
Pleadiso. 

1.  In  an  action  on  a  note,  a  plea  that  the 
nete  waa  executed  in  consideration  of  plaintlflrs 
promise  to  deliver  np  to  defendant  a  certain 
other  note,  and  that  he  has  failed  to  deliver  it, 
without  alleging  that  the  promise  was  to  de- 
liver such  uote  at  any  particular  date,  is  bad. 

2.  Id  an  action  on  a  note,  a  plea  that  it 
waa  executed  in  consideration  of  plaintifTs 
proTnise  to  refrain  from  prosecuting  defend- 
ant's son  for  foKing  and  passing  a  note 
claimed  by  plaintiff  to  have  neen  forced  by 
him,  and  to  conceal  from  the  officers  of  tlie  law 
his  knowlerlixp  of  Kiich  forgery,  shows  an  agre^ 
ment  by  plaintiff  not  to  prosecute  defendant's 
■on  for  toTgcry,  to  stifle  a  prosecution,  and 
suppress  evidpuce  witli  reference  to  the  inrestl- 
gation  of  a  felony,  and  is  not  o1)jectionnble  be- 
cause it  does  not  positively  allege  that  defend- 
ant's son  forged  tne  note. 

3.  A  note  given  in  consideration  of  a  prom- 
ise by  the  payee  not  to  prosecute  the  maker's 
son  for  forging  and  passing  a  note  on  him,  and 
to  conceul  nil  his  knowledge  of  the  forgery 
from  the  officers  of  the  law,  la  void. 

Appeal  from  Johnson  county  court;  F. 
E.  Adams,  Judge. 

Action  by  P.  J.  Norwood  against  J.  W. 
WelbiirnandT.  H.drlffln  on  a  note.  There 
was  a  Judgment  for  plaintiff,  and  defend- 
ants appeal.    KeverHed. 

J.  O.  Daria  and  W.  B.  Featberstone,  for 
appellants. 

Tarlton,  C.  J.  August  20, 1889.  the  ap- 
pellee, P.  J.  Norwood,  brought  tbis  suit 
against  J.  W.  Welborn  and  T.  H.  Oriflin, 
appellants.  Id  the  county  court  of  Johnson 
county,  to  recover  in  the  sum  of  fl!)4.2(S, 
besides  Interest  and  10  |>er  cent,  attorneys' 
fees,  as  evidenced  by  a  promlMSory  not* 
executed  by  appellants  to  appellee.  Ap- 
pellants filed  a  special  defeuHe  charging 
failure  of  consideration  In  this:  that  the 
note  sued  upon  was  executed  In  considera- 
tion of  a  promise  by  ploIntIR  tbat  he 
would  deliver    t»  deleudanta   a  certain 
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promtBBory  note  tor  tbe  aam  of  9179.45, 
which  hud  been  previously  drawn  in  favor 
o{  plain  tin  by  P.  H.  Welborn  and  two 
others,  and  that  plaintiff  had  failed  and 
retuHed  to  deliver  up,  in  compliance  with 
bla  promlHe,  the  note  so  previously  exe- 
cuted. To  this  plea  the  conrt  suatMlned 
a  special  exception,  and  we  think  correct- 
ly. The  plea  nowhere  speciflee  that  the 
plaintiff  undertook  to  surrender  the  note 
at  any  particular  time.  If,  as  stated  in 
the  plea,  the  note  sued  npon  was  received 
by  the  plaintiff  In  cunslderation  of  the 
cancellutlun  cf  the  substituted  note,  the 
latter  could  substitute  no  obligation 
HKainst  the  defendants,  whether  it  was 
Rctnally  surrendered  or  not.  The  time  of 
perfurmauce  in  no  way  appears  to  have 
been  of  the  enaence  of  the  asreement  to 
surrender,  and  the  plalntiH,  tjy  tbe  terms 
of  the  agreement,  was  not  called  upon  to 
surrender  the  former  note  before  asuerting 
tbe  latter.    Tied.  Com.  Paper,  §  2U4. 

Appellant  Welborn  flieu  a  further  de- 
fense,  alleglnsr  that  the  note  sued  npon 
was  executed  in  consideration  of  tbe 
"promise  of  the  plalntin  to  refrain  and  de- 
sist from  prosecuting  P.  H.  Welborn, 
who  is  tbe  son  of  this  defendant.  J.  W. 
Welborn,  for  forglnK  and  passing  a  cer- 
tain note, alleged  by  plaintiff  to  have  been 
forged  by  P.  H.  Welborn.  and  to  conceal 
from  the  ofQcers  of  the  law  all  the  infor- 
mation and  knowledge  that  tb?  plaintiff 
had  of  the  fact  thnt  P.  H.  Welborn  bad 
forged  ann  passed  said  note."  The  note 
referred  to  as  forged  was  the  note  already 
referred  to,  for  $178.45,  executed  by  P.  H. 
Welborn  and  two  others  In  favor  of  plain- 
tiff. A  special  exception  was  suhtaineil  to 
this  plea,  and  we  think  erroneously.  The 
ground  of  exception  is  that  the  answer 
"does  not  allege  by  any  positive  averment 
that  P.  H.  Welborn  forged  said  note  tor 
$173.4.5."  The  answer  does  show  an 
agreement  not  to  prosecute  P.  H.  Wel- 
born for  forgery.  It  shonrs  an  agreement 
oT  the  part  of  tbe  plaintiff.  In  cousldera> 
tlon  of  tbe  note  sued  on,  to  stifle  a  prose- 
cution, and  to  suppress  evidence  with  ref- 
erence to  the  investigation  of  a  felony. 
We  think  these  facts.  If  true,  were  sn  in- 
dent to  taint  the  contract,  and  avoid  It. 
Wegner  v.  Blering,  en  Tex.  509;  Tied.  Com. 
Paper,  $  183.  The  Judgment  Is  reversed, 
and  tbe  cause  remanded. 


Beeb  (Cobtez  et  al..  Interveners)  t.  Cai^ 

VEKT  et  Hi. 

(Court  of  Cina  AppeaU  cf  Taetu.    Jan.  11, 
1898.) 

ExECDTiox — Sheriff's  Deed— Descbiption. 
A  eherifiTa  deed  described  the  land  con- 
veTed  aa  "ail  the  right,  title,  and  claims  of  the 
said  R.  In  and  to  the  aforesaid  Interest  in  the 
old  Hernandez  tract,  the  said  interest  being 
one-half  of  that  part  and  portion  of  the  said 
tract  which  was  trnnsferred  to  the  Manchacas, 
the  said  port  and  portion  being  on  the  east 
iMink  of  the  San  Antonio  river,  oelow  and  ad- 
joining the  lands  of  the  Arochas.  commencing 
nt  Pajaritos  creek,  and  running  down,  and 
known  as  the  'Mancbaca  Tract,'  the  interest  and 
half  of  the  same  above  sold  and  herein  con- 
veyed I>eins  the  upper  half."     The  only  pre- 


ceding reference  was  a  statement  dist  the  exe- 
cution was  levied  on  certain  property,  "and  an 
interest  in  a  tract  of  land  known  as  the 
'Old  Hernandez  Tract,*  on  the  San  Antonio 
river,"  and  that  the  sheriff  offered  "the  afore- 
said interest  in  the  Hernandez  tract  for  sale." 
No  state,  county,  or  other  political  division 
was  named.  Had,  that  the  description  ren- 
dered tlie  deed  void  for  nncatolntr. 

Appeal  from  district  court,  Wlllsoneoan- 

ty;  Gborge  McCoi<.uick,  Judge. 

Action  of  trespass  to  try  title  by  Fris- 
cilla  Calvert  and  others  against  Victor 
Bese  and  others.  Mary  N.Cortez  and  oth- 
ers Intervened,  and  claimed  title  to  tbe 
land  Involved.  There  was  a  Judgment  for 
plaintiffs,  and  defendant  Bcse  and  tbe  in- 
terveners appeal.    Reversed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Key,  J.* 

(1)  Plaintiffs  and  interveners  pat  in  evi- 
dence a  cerlltied  copy  of  a  Judgment  of  the 
district  court  of  Bexar  county,  state  of 
Texas,  in  favor  of  John  Cortex  and  against 
Mariano  Rodriguez,  tor  f2,653.64,  dated 
April  18, 1839. 

(2)  Outside  of  tbe  recitals  in  the  sheriff's 
deed  referred  to  in  the  succeeding  flnding, 
there  is  no  proof  of  the  issuance  of  the  ex- 
ecution on  the  aforesaid  Judgment  recited 
in  said  deed.  It  was  shown  that  tbe  Hies 
and  records  of  the  district  clerk's  oflice  of 
suid  Bexar  county  had  been  examined,  and 
no  such  execution  could  be  fonnd. 

(8)  Plaintiffs  and  Interveners  Introdoced 
in  evidence  an  instrumentin  writlngin  the 
form  of  a  sheriff's  deed  executed  by  J.  C. 
Morgan,  as  deputy  sheriff  of  said  Bexar 
county,  to  Thomas  AI.  Dennis,  dated  Oc- 
tober 2,  IS39.  This  dee<i  discloses  tbe  nam* 
of  the  sheriff,  and  that  Morgan  was  his 
deputy;  recites  the  issuance  of  an  execu- 
tion ou  the  aforesaid  Judgment  on  May  10, 
1S<S9,  and  a  levy  of  same  on  the  laud  here- 
inafter described  and  purported  to  Ite  con- 
veyed. The  description  in  this  deed  of  the 
land  It  purports  to  convey  Is  as  follows: 
"All  the  right,  title,  and  claims  of  the  said 
Mariano  Rodrlgues  In  and  to  the  aforesaid 
interest  in  the  old  Hernandes  tract,  the 
said  interest  being  one  half  of  that  part 
and  portion  of  the  said  tract  which  was 
transferred  to  the  Manchacns,  tbe  said 
part  and  portion  being  on  the  east  bank 
of  the  San  Antonio  river,  below  and  ad- 
joining the  lands  of  the  Arochas,  commen- 
cing at  Pajttrltoscreek.andrunuingdown, 
and  known  as  tbe  'yanehaca  Tract;'  the 
interest  and  half  of  the  same  aboresold 
and  herein  conveyed  being  the npper  half." 
The  only  preceding  recitals  in  this  deed  to 
tbe  land  sold  are  as  follows:  "  Which  said 
execution  was  by  tbe  said  J.  C.  Morgan, 
deputy  sheriff  as  aforesaid,  levied  upon 
divers  real  properties,  (there  being  no 
goods  or  chattels  to  be  found,)  to  wit. 
*  *  *  and  an  Interest  in  a  tract  of  land 
known  as  the  'Old  Bemandex  Tract,'  on 
the  San  Antonio  river;"  and  "I,  the  afore- 
said deputy  sheiiff,  and  party  of  the  first 
part  In  this  indenture,  did  on  tbe  specified 
day  offer  tbe  same,  to  wit,  the  aforesaid 
interest  In  the  Hernandei  tract,  for  sale," 
etc.  TIiIh  Instrument  was  acknowledged 
before  John  S.  Simpson,  deputy  clerk  of 
Bexar  county,  without  disclosing  the 
name  of  bis  principal.    This  instrament. 
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BO  Introduced,  ia  a  certified  copy  from  tbe 
K(>oeral  recoHs  of  Bexar  cuonty. 

(4)  PialutllTa  and  intervenera  pot  la  evi- 
dence  a  certitled  copy  of  a  power  of  attor- 
ney from  ThomaH  M.  Dennis  to  Joshua 
ThreadglU,  dated  March  6,  1841.  aotliorix- 
iuK  bini  to  sell  the  land  conveyed  to  bim 
by  the  aforesaid  eheritf'a  deed. 

(6)  PlalntlttB  and  interveueni  put  In  evi- 
dence a  certified  copy  of  a  deed  executed 
by  Juebua  ThreadKill.aBaKent  of  ThomaH 
M.  Dennie,  conveying  what  thedee<lBtBte8 
to  be  the  same  Ihnd,  bat  wblch  is  further 
described  ae  follnwR:  "The  upper  and  un- 
divided half  of  Haid  tract  of  land  aa  herein 
described,  coininenuinK  at  tbe  northwent 
corner  of  aaid  trect,  on  the  bank  ofaald 
river,  running  down  stream  for  one  equal 
half  of  aald  tract;  thence  east  In  a  parallel 
line  with  the  northern  line  of  aald  tract  to 
the  eastern  line;  thence  north  with  tbe 
eastern  line  to  tbe  northeast  corner  of 
said  tract;  thence  with  tbe  northern  line 
to  tbe  place  of  besinning,"— to  John  La- 
place, as  syndlcoftheeetate  of  Juan  Cortex. 
This  deed  was  in  trust  lor  the  benetlt  of 
Juan  Cortex's  estate.  This  deed  has  no 
date,  tint  was  acknowledged  and  filed  for 
record  May  12, 1H41. 

(0)  Plaintiffs  read  in  evidence  a  copy 
from  the  records  of  Nacbitocbes  parish, 
state  of  Louisiana,  of  a  power  of  attorney 
from  John  Laplace  to  John  Lawrence 
Generee,  wblch  is  as  follows:  "Before  me, 
Charles  E.  Greneaux,  parish  Judge  anil  ex 
officio  notary  public  in  and  for  the  parish 
of  Natchitoches,  state  of  Louisiana,  and 
in  presence  of  the  undersigned  witnesses, 
personally  came  and  appeared  John  La- 
place, of  the  same  parish,  who  declared  that 
in  his  capacity  of  syndic uf  the  creditont  of 
John  Cortex,  late  uf  this  parish,  deceased, 
bo  does  by  these  presents  nominate,  con- 
stitute, and  appoint  John  Lawrence  Oen- 
erat,  of  San  Antonio,  county  of  Bexar,  in 
tbe  republic  of  Texas,  to  be  his  true  and 
lawful  attorney  in  fact,  giving  unto  bim 
full  power  and  authority  for  him  and  In 
his  name,  as  syndic  as  aforesaid,  to  ask, 
demand,  sue  for,  and  by  all  lawful  ways 
and  means  recover  and  receive  uf  and  from 
all  and  every  person  or  persons  whomso- 
ever all  and  every  sura  or  sums  of  money 
due,  owing,  or  coming  to  the  estate  of  the 
■aid  John  Cortex  in  the  said  republic  of 
Texas,  and  all  and  ever;  species  of  prop- 
erty, whether  real  or  personal,  rights  or 
credits,  belonging  to  or  claimed  by  the 
said  estate,  give  all  necessary  receipts  and 
discharges,  compound,  compromise,  and 
arbitrate,  appear  before  any  court  or 
courts  of  law  or  equity,  plead,  answer, 
and  reply,  obtain  Judgments,  cause  the 
same  to  be  executed, and  enter  satisfaction 
tor  tbe  same,  apply  for  and  obtain  for  the 
purposes  aforesaid  all  necessary  orders  and 
decrees  of  courts  tu  receive  property  In 
payment  of  debta  due  the  aald  estate,  and 
sell,  convey,  and  dispose  of  the  same  for 
tbe  best  in  teres t  of  the  said  estate,  and  up- 
on Buch  terms  and  conditions  as  be  may 
thluk  proper,  appoint  one  or  mure  attor- 
neys under  bim,  with  the  like  or  more  lim- 
ited powers,  and  the  same  at  pleasure  to 
revoke,  and  generally  to  represent  and  act 
fur  tbe  said  John  Laplace  In  his  aforesaid 
capacity  iu  all  matters  and  things  gener- 


ally in  which  the  estate  of  the  said  John 
Cortex  may  be  concerned  in  the  rci)ubllc  of 
Texas,  tu  all  Intents  and  purposes  aa 
though  he  were  personally  presen t.  hereby 
ratifying  and  confirming  all  that  his  said 
attorney?  in  fact  may  lawfully  do  or  cause 
to  be  done  in  the  premisps  by  virtue  of 
these  presents.  In  testimony  whereof  the 
said  John  Laplace  has  signed  these  pres- 
ents In  presence  of  me,  said  Judge  and 
notary,  and  of  the  undersigned  witnesses, 
at  my  office  in  the  town  and  parish  of 
Nacliitoches,  this  thirteenth  day  of  April 
iu  the  year  of  our  Lord  one  thousand 
eight  hundred  and  furty-one.  [Signed] 
John  Laplace.  Syndic  of  the  Creditors  of 
John  Cortex,  dec'd.  Attest:  J.  Rougi.vrr. 
W.  P.  MoHuow.  C.  E.  GiiENRAiix,  Parish 
Judge  &  Ex  Omcto  Notary  Public." 

(7)  Plaintiffs  read  in  evidence  a  certified 
copy  of  a  deed  executed  by  said  John  Law- 
rence Generes,  as  atlnmey  In  fact  uf  John 
Laplnce,  to  John  0.  Hays,  dated  January 
20, 1842,  conveying  land  described  as  fol- 
lows: "Two  thousand  acres  of  land  sit- 
nated  In  tbe  county  of  San  Antonio,  upon 
the  N.  E.  side  of  the  San  Antonio  rirer, 
and  bounded  as  follows,  vis. :  Beginning 
at  a  atnlce  set  for  the  lower  corner  of  a 
survey  of  eight  leagues  of  land  known  aa 
the 'Arucha  Tract,' at  the  mouth  of  tbe 
Pajaritos  creek;  thence  up  the  creek,  with 
its  meanders,  and  with  tbe  S.  G.  bounda- 
ry line  of  said  survey,  two  thuusand  and 
two  hnndred  varas,  in  a  direct  line  to  a 
stake  set  on  the  said  bunndary  line  fur  tbe 
N.  W.  corner  of  tbe  Hernandex  tract; 
thence  with  tbe  back  line  of  tbe  said  Her- 
nandex tract  S.,  01%°  B.,  two  thousand 
four  hundred  and  sixty  varas,  toa  stake; 
tbence  S.,  60"  W.,  four  thousand  eight 
hundred  and  fifty  varas,  to  the  Shu  Anto- 
nio river;  thence  up  the  said  river,  with 
Its  meanders,  to  tbe  place  of  beginning,— 
the  said  llnra  extending  to  include  two 
thousand  acres." 

(8)  Plaintiffs  read  In  evidence  a  deed 
from  John  C.  Hnys  to  John  Twohlg,  dated 
Jane  10,  1870,  duly  acknowledged  on  June 
10,  1870,  anil  recorded  in  t  he  records  uf  Bex- 
ar County,  Tex.,  un  June  14, 1870,  In  Book 
Vul.  No.  I,  on  pages  W>  and  400, conveying 
to  John  Twohig,  iu  trn^t  for  the  special 
benefit  of  Mi-s.  Prisciila  Calvert,  Mrs.  Mat- 
tie  Shelby,  and  Mrs.  Mary  VVatklns,  among 
other  property,  the  following  land,  to 
wit:  "A  tract  of  two  thonsand  acres  on 
the  left  bank  of  the  San  Antonio  river, 
below  and  adjoining  the  Pnjaritos  creek, 
which  ia  part  of  the  lower  or  southeast 
boundary  of  the  Arochn  8  leaRue  grant, 
aald  tract  being  conveyed  to  Hays  by  J. 
L.  Generea,  att'y  in  fact  for  Jno.  Laplace, 
on  Jany  9. 1842.  recorded  In  Book  U,  No. 
1,  on  pages  5,'4-6. " 

(9)  Interveners  proved  the  following 
facts:  "Juan  Cortex  lived  principally  in 
Natchitoches,  La.,  and  died  In  the  city  uf 
New  Orleans,  in  1829.  He  was  a  merchant, 
and  bis  buslnesa  relatUina  extended  into 
Mexico  and  Texas.  He  took  droves  of 
horses  to  Son  Antonio  and  Mexico,  and 
traded  extensively  about  San  Antonio. 
He  left  five  children:  Firat.  Marselate. 
who  died  in  1852,  without  Issue.  Second, 
John  F.  Cortes,  who  died  In  Mexico  in  1843, 
leaving  one  aon,  Rene   Edward    Cortes. 
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Bene  Edward  Cortes  married  Emma  Da- 
vis, and  died  in  February,  1879,  leaving 
five  children,  wtio  now  live  in  MiHHlSHtppi 
City,  MIbb.,  to  wit,  Rpne  de  ItasHey,  age 
ISypara;  Maria  Neville,  a«e  20 years;  Em- 
ma Duvla,  aee17yeara;  andMaraelate,  age 
ft  yearn.  Third,  Benjamin  V.  Corte*  was 
tlie  third  non  of  Juan  Cortes.  He  married 
in  18Cli,  and  died  In  18(i9,  and  left  one  »on, 
Clement  Cortei,  whose  a^e  ia  now  19 
years,  and  wbo  lives  in  California,  with 
hlH  mother,  Caroline  Cortes.  I'oiirth.  Jo- 
sephine Clara  Cortes  was  the  fourth  child 
of  Jnan  Cortes.  She  niarrie<]  John  La- 
place, who  died  in  ISGit.  She  died  In  1872. 
They  left  the  foliowinx  children:  Benja- 
min, wbo  died  wirhout  isxne  many  years 
since;  Amelia  Laplace,  age  SOyearM,  who 
lives  in  Natcliitoch«w,  La.;  Josephine  La- 
place, age  44  years;  John  Laplace,  a;;e  88 
year«,— all  livliin  at  Natchitoches,  La. 
Fifth.  The  fifth  child  of  Juan  Cortes  wag 
Marie  Adele  Cortes.  She  married  J.  B. 
Carr,  and  died  in  1S48,  leavinic  W.  B.  Carr 
and  Marie  E.  O.  Carr.  Marie  E.  O.  Carr 
married  Dr.  Knnneraan  in  1K63,  andla  now 
living  with  her  bosbaud  In  Europe.  W. 
B.  Carr  married  In  1867,  and  died  in  1883, 
leaving  as  hia  heira  John  Carr,  age  18; 
Emma  Carr,  age  17;  Clara  Carr,  age  12; 
and  Maria  L.  Carr.  age  8  yearn, — all  of 
whom  reaide  in  Louisiana,  wttb  tbeir 
mother." 

(10)  Defendant  rend  in  evidence  a  apecial 
warranty  deed  from  Mariano  Rodrignes 
to  JeHn  Beze,  dated  March  29,  IsaO,  ac- 
knowledged before  Sam  S.  Smith,  clerk  of 
the  county  conrt  of  Bexar  county,  Tex., 
on  April  23,  lH.=i8,  and  duly  reconled,  con- 
veying onto  said  Juan  Bese  all  that  tract 
or  parcel  of  land  lying  and  beins:  In  the 
connty  of  Bexar,  about  35  miles  below  the 
city  of  San  Antonio,  and  being  more  par* 
ticularly  deaciibed  as  follows,  to  wit: 
"The  tract  of  land  herein  conveyed,  con- 
taining the  quantity  uf  1,200  acres,  and 
being  taken  from  the  upper  or  northwest- 
ern portion  of  that  certain  tract  or  par- 
cel of  land  known  and  designated  on  the 
coonty  map  of  Bexar  connty  as  'Survey 

No. ,*in  the  name  of  John  Laplace, 

and  being  a  portion  of  the  original  Man- 
chara  grant,  In  the  forks  of  the  San  Anto- 
nio and  San  Bartolo  or  Clbolo;  the  said 
1,200  acres  beginning  at  the  sontheastem 
month  of  the  I'ajaritoa  creek;  thence  up 
said  creek  to  the  back  line  of  said  survey; 
thence  S.  E.,  following  said  creek  line,  to 
a  point  from  which  a  line  going  S.  W.  par- 
allel to  above  line  on  the  Pujorltus  will  in- 
rloRO  1,200  acres, — the  limits  to  be  sor- 
ve.ved."  The  warranty  clansein  snld  deed 
being  88  follows:  "1  hereby  bind  myself, 
my  heirs,  executors,  and  administrators, 
to  warrant  and  defend  the  title  to  said 
premises  against  all  peraons  lawfully 
cl  liming  or  to  claim  the  same,  or  any  part 
thereof,  through,  b.r,  or  under  me,  and 
no  further." 

(11)  Defendant  proved  that  he  la  the 
onl.v  heir  at  law  of  Jean  Beze,  decciised. 

(12)  The  testimony  does  not  sustain 
either  pleii  of  limitation;  but  docs  sustain 
tbe  verdict  for  9300,  the  value  of  defend- 
ant'a   improvements.     One   reason    wny 

Eiea  of  Ave  years' statute   of  limitation 
I  not  sustained  is  that  it  la  nut  shown 


when  the  deed  onder  which  he  claim  was 
recorded. 

(18)  Tbe  plaintiffs  and  defendant  Intro- 
duced In  evidence  certifled  copies  from  tbe 
records  of  the  court  of  probate  of  Natch- 
itoches parish,  state  of  Louisiana,  show- 
ing a  renunciation,  in  1830,  by  the  heira  of 
Juan  Cortes,  deceased,  of  their  interests 
Id  bis  estate, 

(14)  The  said  certifled  copies,  aa  well  as 
all  other  deeds  and  written  Inatmments, 
referred  to  or  in  evidence,  are  hereby  n- 
fcrred  to  and  made  part  ot  these  findings. 

(15)  If  the  deed  from  Morgan  as  deputy 
sheriff  to  Thomas  M.  Dennis  conveyed  tbe 
land  sned  for,  and  there  was  no  error 
committed  in  admitting  testimony,  plain- 
tiff was  entitled  to  i-ecover. 

M.  H.  Carver,  Lnne  &  Maytttftd,  and  B. 
F.  Ball ird,  tor  Interveners,  Mary  N.  Cortes 
and  others.  Oeviup  dt  Smith  and  L.  8. 
Luwbnra,  for  appellant.  John  Ireland 
and  Jan.  B.  BnrUt,  for  appellees. 

Kkt.S.,  (after  Htatln/r  tbe  facta.)  This 
la  an  action  of  trespass  to  try  title,  coni> 
menced  May  14,  1hSs>,  by  Prlacilla  Calvert, 
Mattie  Shelby,  Alfred  Shelby,  and  Mary 
Watklns  against  Victor  Bese,  John  Two- 
big,  Angel  Martines,  and  Benittf  Lopes. 
The  plaintilfH*  petition  described  the  land 
sued  for  aa  follows:  "Two  thousand 
acres  of  land  in  Willson  county,  Texas, 
bounded  and  described  aa  follows,  to  wit: 
Beginning  at  the  lower  corner  of  the  Aro- 
cha  8  league  erant,  at  the  month  of  the 
Pajaritos  creek;  thence  up  snid  creek,  with 
its  meanders,  and  with  the  soutbeust 
boundary  line  of  said  survey,  2,200  varas, 
to  a  stake  set  on  said  line  for  the  north- 
west corner  of  Hernandes  survey :  thence 
with  the  back  line  of  Hernandes  surveys., 
61°  E.,  2,460  varas,  to  a  stake;  thence  8., 
5i|oW.,  4,850  varas.  to  the  San  Antonio 
river;  thence  up  said  river,  with  its  mean- 
ders, to  the  beginning."  Tbe  defendants 
Loi>es  and  Beze  tiled  pleas  of  not  guilty 
and  5and  10  years' statutes  of  limitations. 
Defendant  Martinez  disclaimed,  and.  be- 
fore trial,  plaintiffs  diamissed  as  to  defend- 
ant Twoiiig.  Mary  N.  Cortes,  Busu  de 
Cortez,  Jennie  Davis  Cortez,  Amelia  La- 
place, Josephine  Summnrs,  Alice  Laplace, 
(."lernent  (Cortez,  John  Carr,  Emma  Carr, 
Clara  Carr.  Maria  Carr,  and  Maud  Evita 
Kunneman  intervetied,  and  claimed  tbe 
land  as  the  heirs  of  Juan  Cortez.  October 
12, 18.SS,  J.  B.  Diltrell,  administrator  of  the 
natate  of  the  plain tlif  Prisrilla  Calvert, 
made  himself  a  party  plaintiff.  Decembor 
8, 18S9,  plaintiffs  and  interveners  dtsmicsed 
as  to  defendant  Lopez.  The  cause  was 
tried,  and,  upon  a  verdict  of  a  Jury  ti^  that 
effect,  Jn<lgnient  was  rendered  for  plain- 
tiffs for  tbe  land,  and  lor  defendant  Victor 
Beze,  for  $300,  the  value  of  bis  improve- 
ments.  The  latter  and  the  interveners 
have  prosecuted  appeals.  The  briefs  of  ap- 
pellant and  Interveners  present  a  nnmt)er 
of  questions,  but  we  decide  the  case  on 
one  point  only.  The  deed  executed  by  J.C. 
Morgan,  aa  deputy  sheriff  of  Bexar  coun- 
ty, to  Thomas  M.  Dennis,  dated  October 
2,  18S», constitutes  n  link  in  the  chain  of  ti- 
tle upon  which  the  plaintiffs  and  tiie  inter- 
veners rest  their  claims  to  the  land  In- 
volved.   The  Introduction  of  thlsdeedln 
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••Ttdenee  -waa  objected  to  hy  appellant,  Iw- 
«auiieofitB  failure  to  describe  tbe  land  In 
^ODtrovrrsy.  Error  Is  asalxnnd  In  over- 
ruling this  objection.  The  deed  describes 
the  land  which  It  purports  to  conrey  as 
■follows:  *'A]1  the  riKht,  title,  and  claims 
of  the  said  Mariano  Kodrigues  ia  and  to 
the  aforesaid  interest  In  the  old  Hernan- 
•des  tract,  the  said  interent  being  one  half 
of  that  part  and  portion  of  the  nald  tract 
which  was  tranirferred  to  the  Manchacas, 
the  said  part  and  portion  belnR  on  the 
•cast  bank  of  thA  Kan  Antonio  river,  below 
and  ad]olnInR  the  lauds  of  the  A  roc  has; 
•commencinK  at  Pajaritos  creek,  and  rnn- 
nlnK  down,  and  known  as  the  'Manchaca 
Tract;'  the  Interest  and  half  of  the  same 
.above  sold  and  herein  conveyed  beine  the 
upper  half. "  The  only  precedinK  referen- 
■ces  In  thiH  Instrument  to   the  land  It  pur- 

{lortH  to  convey  are  contained  in  the  fol- 
owInK  extracts  therefrom:  "VVhlchHald 
ezecntlon  was  by  the  said  J.  O.  Morgan, 
deputy  sheriff  as  aloresald,  levied  apon  dl- 
vers  real  properties,  ( there  being  no  goods 
or  chattels  found,)  to  wit:  •  •  •  and 
an  interest  in  a  tract  of  land  known  as  the 
♦Old  Heniandee  Tract,'  on  the  San  Anto- 
nio river;"  and  "I,  the  aforesaid  deputy 
■beriff  and  party  of  the  first  part  In  this 
indenture,  did  on  the  speclfled  day  offer 
the  same,  to  wit.  the  atore>iald  Interest  In 
the  Hernandes  tract,  tor  sale. "  The  rule 
ia  well  settled  that  less  Indulgence  will  be 
«linwn  in  favor  of  descriptions  of  property 
«ontained  In  deeds  based  on  eoniDulaory 
•ales  under  Judicial  process  than  applies  to 
deBrriptlons  given  In  deeds  and  other  in- 
•krntDents  voluntarily  executed  by  the 
owner  of  the  property;  and  In  the  former 
elaas  of  eases.  If  there  Is  a  patent  amblgnt- 
ty  in  tbe  description  of  the  land.  It  cannot 
be  aided  by  parol  evidence,  and  the  deed 
te  void.  Woftord  ▼.  McKlnna.  23  Tex.  86: 
Norrls  v.  Hunt,  61  Tex.  615.  In  our  opin- 
ion, tbe  deficriptlon  contained  in  the  deed 
nnder  consideration  Involves  more  than 
one  patent  ambiKnlty.  which,  considered 
in  the  aggregate,  render  it  void  for  uncer- 
tainty. For  InMtance,  it  doea  nut  name 
the  county,  state,  or  other  political  divi- 
sion wherein  the  land  ia  situated;  it  does 
not  give  the  name  of  tbe  uriglual  survey 
of  which  the  laud  conveyed  is  a  part,  but 
merely  calls  It  "theOld  Hernandes  Tract;" 
it  describea  the  land  conveyed  as  "one 
hair"  of  the  portion  of  said  Hernandez 
tract,  transferred  to  the  Manchacas, 
without  dIseloBing  whether  the  "one 
feaif  BO  conveyed  Is  a  segregated  moiety 
•of,  or  en  nndlvldued  Interest  in,  tbe  whole 
•of  the  Manchaca  tract:  it  calls  it  one  half 
•the  portion  which  was  transfer rrd  to  ttie 
Manchaca's.  but  falls  to  shocv  when  or  by 
-whom  It  was  transferred,  and  to  how 
<many  and  which  of  the  Manchacas  tbe 
transfer  was  made,  and  the  quantity  of 
land  so  transferred  to  them ;  and  gives  no 
■other  means  of  identifying  the  Manchaca 
4and  than  the  statement  that  it  is  on  the 
•cast  bank  of  tbe  San  Antonio  river  below 
4ind  adjoining  the  lands  of  tbe  Arochas, 
•COfnmeociac  at  Pajaritos  cneek,  and  run- 
ning down,  and  known  as  tbe  " Manetiaca 
Tract."  And  the  final  clau8e,"the  interest 
and  half  of  the  same  above  sold  and  here- 
to conveyed  beingtbe  upper  half, "  is  equally 


as  uncertain.  Ifthefnterest'eoiHitltates 
the  upper  half.  It  Is  difficult  to  perceive 
how  "half  of  the  same"  can  also  be  the 
upper  half.  Nor  can  it  be  determined 
whether  the  word  "upper"  has  reference 
to  the  river,  the  creek,  or  the  uatural  as- 
cent of  the  land.  The  plaintiffs  and  inter- 
veners having  failed  to  show  any  title  in 
either  of  them  to  the  land  in  controversy, 
and  for  which  they  are  suing,  the  Judg- 
ment of  the  district  court  will  be  reverHcd, 
and  Judgment  here  rendered  that  they 
take  nothing  by  theirsuit.and  tbat  appel- 
lant, Victor  Beee,  defendant  In  court  be- 
low, go  bence  without  day,  and  tbat 
plaiutlffs  and  interveners  pay  all  costs  in 
both  courts.    Reversed  and  rendered. 


WBBTEBif  Union  Tei,.  Co.  r.  Haman  et  ah 

(.Court  qf  Civil  Appeals  of  Tera».    Jan.  S, 
l!i93.) 

TBLSORAPa    OOMTAiniR  —  PAii^ms    TO    DBMVaW 

Uessaqb— Damaobs— DfiPosiTioKS— Mbw  Triai.. 

1.  A  member  of  tlie  plalntltf  firm,  after 
receiving  InBtructiona  by  telei^apb,  purchased 
s  quantity  of  wo<A,  and  delivered  to  the  defend- 
ant tel«);r«pk  company  a  ueaaage  adviaing 
the  firm  thereof,  telling  the  agent  that  the  mea- 
»3e«  was  uuportajDt,  and  that  he  thought  his 
firm  bad  probably  contracted  to  sell  the  w%l; 
and,  to  avoid  any  mintake,  he  had  the  aeent 
transcribe  tbe  message,  and  signed  the  oopy. 
The  message  was  not  delivered,  and  the  price  of 
wool  when  the  firm  first  learned  of  the  pur- 
chase had  declined  from  the  price  at  wniiA 
they  could  have  sold  it  if  they  bad  gotten  tlw 
message.  They  sought  to  recover  tbe  dlfl'er. 
«nce  as  their  damages.  Utld,  that  the  dam- 
ages wuie  not  too  remote^  uuoertain,  and  cob- 
tingent. 

2.  The  circumstances  surrounding  the  de- 
llveiy  of  the  message  to  the  agent  were  sufll- 
elent  to  apprise  him  of  Its  importance  and  the 
consequence  of  a  failure  to  deliver  IL 

3.  Interrogatories,  and  the  saswers  there- 
to, nre  properly  suppressed  where  the  answers 
were  taken  by  the  otiicer  without  the  Issuance 
of  a  commission  authorizing  them,  as  required 
by  Uev.  St.  arts.  •JrJm,  2241 

^4.  An  application  for  a  new  trial  on  the 
nnd  of  newly-disoovered  evidence,  consist- 
in  the  statement  of  a  person,  which  de- 
fendant expects  to  procure,  contradicting  plain- 
tiii'^s  testimony,  is  properly  overruled  where  no 
nfiidavit  of  such  pcrsou  is  attached  to  the  appli- 
cation, but,  instead  thfreof,  merely  a  telegram 
froui  one  of  defvujant's  employes,  stating 
that  he  has  interviewed  such  person,  and  that 
he  has  communicated  certain  facts  contradict- 
ing plaintiff. 

Appeal  from  Parker  county  court ;  L  N. 
Roach,  Judge. 

Action  by  J.  M.  Haman  and  others 
against  the  Western  Union  Telegraph 
Company  to  recover  damages  for  lailnre 
to  deliver  a  telegram.  PlaintllfH  sought 
to  recover  as  tbeir  damages  the  difference 
between  the  price  at  which  they  could 
have  sold  certain  wool  of  the  purchase  of 
which  for  them  tbe  telegram  would  have 
advised  them,  and  the  price  to  whk:b  It 
had  riecHuad  wb^n  tbeyitret  learned  of  tbe 
purchase.  There  was  a  Judgment  for 
plain  tiffs,  and  defendant  appeals.  Af- 
firmed. 
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B.  G.  Bidwell,  for  appellant.  Geo.  A. 
UcCall,  for  appellees. 

Tari.ton,  C.  J.  This  appeal  Is  proaecot- 
ed  by  the  appellant  from  a  JurlKiiient  ren- 
dered by  Itae  county  court  of  Parker  coun- 
ty In  favor  of  appelleee  in  tbe  aum  of  f 561.- 
12.  The  Judgment  was  tor  daraaices  found 
by  till!  court  to  baTcreauUed  from  a  failure 
to  deliver  a  telesrapblc  meBsuKe  delivered 
to  the  aireut  of  the  company  at  Albany, 
Tex.,  to  be  transmitted  to  Weatbertord, 
Tex. 

Conclusions  of  fact:  (1)  On  and  before 
June  21, 1K89,  the  appellees  constltutHd  a 
flrm  composed  of  .1.  M.  Haraan.J.  E.  Dun- 
bauj^h,  and  K.  W.  Ellis, enicaiied  at  Weath- 
erford,  Tex.,  in  the  businesB  of  buying  and 
sellluR  Wool.  (2)  On  Frida.v,  June  21, 
iKbi),  J.  E.  l>unbauKb  was  at  Albany,  in 
Sharkeltonl  county,  for  the  purpose  of 
purchasing  wool  (or  his  flrm.  Flndlntr  a 
quantity  of  wool  forsHie,  he  telegraphed 
bis  house,  through  defendant,  as  follows: 
"June  2lRt,  18»0.  J.  M.  Haman  &  Co., 
Weatherford,  Texas:  Can  buy  some 
light  bright  medium  at  nineteen.  Best  can 
do.  If  can  not  buy,  will  come  home.  An- 
swer quick.  J.  13.  Du.vBAi'HH. "  To  this 
telegram  he  received  the  following  reply : 
"  Weatberford,  Texas,  6/21/89.  J.  E.  Dun- 
bnugh,  Albany,  Texas:  if  not  over  ten 
thousand  pounds,  and  twelve  months,  buy 
it,  anil  come  home.    J   M.  Uaman  &  Co." 

(5)  Thereupon,  Dunbaugb  purchased  of 
one  E.  A.  Kose,  11,44-1  pounds  of  wool,  for 
1<<,444  pounds  ot  which  he  paid  I8J|  cents 
per  pound.  The  remainder  was  of  infe- 
rior qualit.v.  After  tlilH  purchase  he  deliv- 
ered to  the  defendant's  agent  at  Alhaay. 
for  transmission,  the  following  dispatch: 
"Albany,  Texas,  June  2l8t,  18S9.  J. 
M.  Hiiuisn  &  Co.,  Wentherford,  Texas: 
Bought  seventy-six  sacks  fourteen  thou- 
sand, one  thousand  off  one  third,  eighteen 
and  a  half.  All  light  v.-ools.  Twelve 
montlis.  lie  home  Sundny.  J.  E.  Du.v- 
BAUoii."  (4)  Dunbaugb  delivered  this 
meissHge  to  the  agent  about  7  o'clock  P. 
M.,  .lune  21,  1S8!),  paying  the  price  of  the 
mesMage,  50  cents.  He  told  tlie  agent  thot 
It  would  be  In  time  If  sent  next  morning. 
Ue  also  informed  bim  that  the  niessatft 
was  Important:  that  be  expected  his 
house  had  probably  sold  thewool, — mean- 
ing that  Ills  liouse  had  probably  contracted 
the  suie  of  it.  To  be  certain  that  no  mis- 
take sliouhl  be  made,  Dunbaugh,  having 
written  the  message,  had  the  agent  trnn- 
scrllie  it,  and  hlniKelf  signed  tbe  copy.  (5) 
The  defendant  did  not  transmit  the  mes- 
sage, nor  did  It  on  the  trial  offer  to  show 
any  excuse  whatever  for  failing  to  send  It. 
The  members  of  the  flrm  at  Weatberford 
Were  not  informed  of  the  purchase  until 
the   arrival  <if  Dunbaugb   on   June  25th. 

(6)  1U.444  pounds  of  this  wool  were  on 
June  21  and  June  22,  ixhit,  worth  in  tiie 
market  21  rents  per  pnund.  On  June  25, 
IXSU,  when  the  firm  at  Wenihei-ford  were 
flrst  Informed  of  the  pnrcbnse  of  the  wool, 
the  price  liad  declined.  Immediately  on 
receiving  the  Information  that  thedlspatch 
bad  Doi  been  received,  plaluUIbi  irroteand 


wired,  with  great  diligence,  to  Bccore  a 
purchaser  for  thewool.  The.v  could  not 
find  a  purchaser  willing  to  pay  more  thai 
14  cents  per  pound.  The  wool  at  the  trial 
remained  unsold.  (7)  Had  the  dispatch 
been  received  on  June  22,  tbe  plaintiffs 
could  and  would  have  sold  tbe  wool  at  21 
cents  per  pound. 

Conclusions  of  laiv:  1.  Tbe  facts  em- 
bodied In  tbe  foregoing  conclusions  woald 
havejustlfled  thecourt.on  tbe  application 
to  them  of  a  proper  rule  for  tbe  measure  of 
damages,  in  awarding  to  the  piMintlffs  a 
greater  sum  than  that  included  in  tlie 
judgment.  Tlie  circumstances  surround- 
ing tbe  delivery  of  tbe  telegram  were  snffl- 
clent  to  apprise  the  company,  through  its 
agent,  of  the  Importance  of  the  message, 
and  of  the  consequences  of  a  failure  to  di^ 
liver  It.  The  loss  sustained  by  tbe  plain- 
tiffs, exceeding,  under  the  facts,  the 
amount  of  the  Judgment,  must  be  held  to 
have  been  within  tbe  contemplation  of  the 
parties  at  the  time  of  tbe  delivery  of  the 
message  for  transmission.  The  appellant 
cannot  complain  that  tbe  loss  of  a  sale 
contemplated  by  the  plaintiffs,  resulting, 
as  It  did,  from  the  failure  to  transmit  tlie 
message,  should  be  measured  by  tbe  dif- 
ference between  the  market  value  ot  tbe 
wool  at  the  time  the  message  sbonid  have 
been  delivered,  and  at  a  reasonable  time 
after  the  oniiSHlon  to  transmit  bad  t>een 
discovered.    2  8edg.  Dam.  S  6N3. 

2.  It  follows  that  the  court  conmltted 
no  material  error  In  overruling  tbe  special 
exception  to  pialntlffH'  petition,  which  ex- 
ception was  to  the  effect  that  thedamagee 
sought  to  be  recovered  were  too  "remote, 
nncertiiln,  and  contingent."  The  facta 
Stated  in  our  conclusions  were  ampl.y  cov- 
ered by  the  avermenta  of  plaintiffs'  peti- 
tion. 

8.  Tbe  court  did  not  err  in  sastainlnc 
the  motion  to  suppress  the  interrogato- 
ries propounded  to  tbe  plalntilfri,  and  tbe 
answers  tliereto.  Theseanswers  were  tak- 
en by  the  officer  without  the  iMsnance  ol 
a  commission  autborizlug  tbem.  Uev.  St. 
arts.  22:39,  2241. 

4.  Nor  did  thecourt  err  in  overruling  the 
application,  on  tbe  ground  of  newly-dls- 
rovered  evidence,  praying  for  a  new  trial. 
Tbe  plaintiffs,  or  one  of  them,  hod  testi- 
fied that,  bad  the  message  in  question 
been  dniy  delivered,  Haman  &  Co.  would 
have  sold  tbe  wool  to  one  Lonphelmer. 
The  purported  newly-discovered  evidence 
consisted  In  a  statement  by  Louphelnier, 
which  defendant  expected  to  p'ocure, 
contradicting  this  testimony  of  plaintiffs. 
No  afHdavit  by  Lonphelmer,  however, 
tliat  he  would  makea  statement  of  snch  a 
character,  was  attached  to  tbe  applica- 
tion. Asa  snbstltnte  for  such  affidavit, 
the  defendant  attached  to  the  applicatioo 
a  telegram  from  one  of  Its  employes  that 
be  had  Interviewed  lonphelmer,  and  that 
the  latter  had  communicated  to  him  cer- 
tain facts  stated  in  tbe  telegram,  and  io- 
dlcnting  that  the  testimony  of  tbe  plain- 
tiffs was  untrue.  This  was  manifestly  In- 
sufficient. Tbe  Judgment  la  therefor* 
affirmed. 
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Tbxab  ft  P.  Rt.  Co.  t.  Blrdsob  et  al. 

iCoutrt  cf  Otoa  Appenlt  of  Teaeaa.    Jan.  8, 
18»8.) 

Hsouonroi  aw  Railhoad  Emplotbs  — Liabiutt 
OF  Rbceivbk— Death  bt  WnoxortrL  Act. 

1.  No  action  will  lie  agnlnst  the  receiver  of  a 
nilroad  company  for  personal  injuries  result- 
ing in  death,  sustained  throueh  the  negliKence 
of  the  company's  servants.  Turner  t.  Cross, 
18  8.  W.  Itep.  6T8,  Si  Tex.  218;  Yoakum  t. 
Selph.  19  a  W.  Kep.  145y  83  Tex.  007,— fol- 
lowen. 

2.  Nor  can  a  recovery  be  hod  against  the 
company  for  the  negligence  of  the  receiver. 
RailTTiiy  Co.  v.  Collins,  19  &  W.  Uep.  3U5, 
U  Tex.  122,  followe<I. 

3.  Kev.  St  art.  2899.  sabd.  2.  provide*  that 
a  recovery  may  be  had  when  the  death  of  any 
person  ia  caused  by  the  wrongful  act,  unsliill- 
fulncss,  or  default  of  another.  Hdtl,  that  the 
•tatnte  being  applicable  ouly  when  the  act  or 
omisHion  complained  of  is  chargeable  to  the 
immediate  a;;ency  of  the  pervon  sought  to  be 
bound,  and  there  being  no  contention  that  the 
receiver  was  personally  negligent,  no  recovery 
eoiiUI  lie  had  against  nim  under  such  statute. 
Headri<k  v.  Walton,  U  S.  W.  Uep.  749,  09 
Tex.  1U2.  followeil. 

4.  In  tlie  absence  of  facts  sperially  quali- 
fying bis  reliition  a  receiver  is  not  the  agent  or 
■errant  of  the  railroad  company,  but  is  the 
representative  of  the  court  appointing  him  for 
the  preservation  and  mauagenient  of  the  pmp- 
erty.  Brown  v.  Wanier,  14  8.  W.  Uep.  WAi, 
78  Te.^.  &Vi\  Uailn-ay  Co.  v.  Ueiger,  15  S.  W. 
Bep.  211,  79  Tex.  13,— followed. 

Appeal  from  district  court,  Tarraot 
county:  R.  K.  BtscKHAM.  JudRe. 

Actlun  by  Mrs.  D.  ii.Uk'ilBoe  ami  atioth- 
er  aKaltiKt  the  Texas  ft  Pueliic  Railway 
Coiii|jany  for  theaileeed  ncsll|!:fnt  killing 
of  her  buBbaod.  JuilKinent  for  plainlida. 
Defendnnt  iippeala.    HevuraMl. 

Finch  «ft  Tliuinpnon,  for  appellant.  C.  M. 
Teiiipleton,  D.M.  Kern, and  llubter,Stuurt, 
4k  Duuklln,  (or  appellees. 

Taiii.to.v,  C.  J.  Appellant  proaecutes 
this  appeal  from  a  judgment  rendered 
asalnat  it.  In  favor  of  uppePees,  on  ac- 
count of  penionni  tnjnriefi  reHUltiii;;  in  the 
dealli  of  I).  H.  UleilHoe,  huHliand  and  fa- 
ther of  the  appellePH,  resiiectlvtly.  It  Is 
apparent  from  the  pleadin^n  and  from  the 
record  that  the  InJui-leH  were  received 
while  the  property  of  the  defendant  com- 
pany was  io  the  hands  of  John  C.  Brown 
and  LIonelA. Sheldon, aHrei-elvers.  Under 
aoch  circumstances  n  recovery.  It  is  well 
settled, caniKit  be  adjudged  uKulnHt  the  i-e- 
reivers,  (Turner  v.  CroKS,  83  Tex.  218.  IS  S. 
W.  Rpp.  578;  Ydukum  v.  Selph,  S3  Tex.  607, 
10  S.  U .  Rep.  145;)  nor  couM  a  recovery  be 
adjndeed  against  the  company  tor  the  ueg- 
llKt'nce  of  the  receivers,  (Hallway  Co.  v. 
Collins.  84  Tex.  122,  lU  S.  W.  Rep.  S&'i.) 

Appellees  seek  to  maintain  the  Judgment 
in  this  caMe  on  two  Rniunds,  which,  as 
they  contend,  were  not  considered  by  the 
court  lu  the  case  of  Turner  v.  Ooss,  above 
cited.  These  Ki'ounds  are  as  follows: 
Flnt.  Appellant  ia  liable  under  sulxllvl- 
•lou  2,  art.  28S)».  Rev.  St.,  which  subdivi- 
sion reads  as  follows:  "(2)  When  the 
death  of  any  person  is  cauned  by  the 
wronxful  act,  neKll^ence,  unHkllKnlness,  or 
default  of  another."  Neeond.  Appellant 
is  liable  under  subdivision  1  of  article  2jil0, 
oot,  ladeed.  as  the  "proprietor,"  owner. 


charterer,  or  hirer  of  a  railroad,  (the  aole 
relation  considered  In  the  Turner  <'ase,) 
but  Itenause  the  receivers  mnstberesardeid 
as  the  "servants  or  aKcntSt'of  the  ap- 
pellant at  the  time  the  Injury  was  Inflicted. 
We  are  unable  to  Husfaiu  either  of  these 
propositions.  Subdivision  2  is  applicable 
only  when  the  net  or  omission complalued 
of  Is  chai-Kcable  to  the  director  immediate 
HRency  or  npplixence  of  thn  person  souitht 
to  be  bound.  Hendrick  v.  Walton.  GO  Tex. 
192,  6  S.  W.  Rep.  749.  We  do  not  under- 
stand It  to  be  here  contended  that  the  re- 
ceivers were  personally  and  Immediately 
Kuilty  of  the  negligence  compluined  of. 
With  reference  to  the  first  subdivision,  re- 
ceivers (In  the  absrnce,  at  least,  of  facts 
specially  affecting  and  qualifying  their 
relation)  are  to  be  regarded,  not  as  the 
agents  of  the  railroad  company  itself,  but 
bs  the  representativesof  thecourtajipoint- 
ing  them,  for  the  preservation  and  man- 
agement of  the  property.  Brown  v.  War- 
ner, 78  Tex.  543, 14  H.  W.  Rep.  1032:  Rail- 
way Co.  V.  Ueiger.  79  Tex.  13, 15  S.  AV.  Rep. 
214.  These  views  remain  unchanged  after 
a  careful  perusal  of  the  caRe  of  Railway 
Co.  V.  Cox,  145  n.  S.  50.1,  12  Sup.  Ct.  Bep. 
00.~>,  cited  by  appellees,  which  involves  the 
construction  of  the  llnblllty  of  receivers 
under  a  statute  of  Louisiana. 

We  decline  to  adopt  the  suggestion  of 
appellant  to  reverse  and  dismiss  this  case. 
We  are  not  prepHred  to  say  that  a  state 
of  facts  might  not  exist,  and  be  made  to 
appear  on  another  trial,  requiring  the  re- 
ceivers to  be  considered  agents  or  repre- 
sentatives of  the  railroad  corporation.  In 
any  evpnt,  we  prefer  tite  course  usually 
followed  by  <iur  supreme  court,  to  reverse 
ths  Judgment  and  to  remand  the  cause.  It 
is  accordingly  so  ordered. 


ScBMiCK,  Sheriff,  et  at.  t.  Noeli. 

{Court  of  Cloa  Appeals  qf  Tezoa.    Jan.  t, 

isa3.) 

FSAODULBNT   CONVETAXCBS— SOLVBNCT  0»  DSBT- 
OK — ISSTKfCTIONS. 

Existing  cTMlitors  may  show  that  a 
sale  of  gnodo  by  their  debtor  wns  fraudulent 
iu  fart,  notwitliKtanding  he  uuiy  Iiuve  been  sol- 
vent: and  an  instruction  that.  If  at  the  time 
Rooils  were  solil  by  a  debtor,  he  wa.s  solvent, 
and  had  sufficient  property  within  the  reach 
of  his  creilitors,  independently  of  the  goods 
nnld,  to  meet  bis  Ihibilities,  snid  sale  did  not 
have  the  effect  to  binder  nnd  defraud  his  cred- 
itor*, then  they  cannot  question  the  terms  and 
purpose  of  the  sole,  is  misleading  and  erroneoua. 

Appeal  from  district  court,  Eastland 
county;  J.  I::.  Cockkki.l,  .ludge. 

Action  by  N.  W.  Noell  against  James  K. 
Schmick  and  others,  a  sheriff  and  the  sure- 
ties on  his  otflclal  bond,  for  the  alleged 
wrongful  selisure  and  converMlon  of  goods 
claimed  by  plaintiff.  There  was  a  Judg- 
ment for  plalutltr,  and  defendants  appeal. 
Reversed. 

J.  M.  Moon  and  J.  R,  Tieming,  for  ap- 
pellants. R.  U.  Truljr  anilJ.  U.Culboua, 
(or  appellee. 

Rtrphp.ns,  J.  This  case  has  been  twice 
before  the  supreme  court,  and  may  be 
found  reported  in  64  Tex.,  at  page4U<i,and 
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to  72  Tex.,  at  paxe  1,  8  8.  W.  Rep.  88.  Hi 
the  year  1888,  J.  H.  Wood,  who  wag  tben 
a  retail  merchant  in  the  town  of  Cisco,  sold 
ills  stnefc  of  Kooda  to  appellee.  At  the  In- 
stance ol  his  crfiditiirs,  theue  goodn  wore 
seized  ander  attachment  by  the  sheriff, 
ajid  taken  from  the  puiiseosion  iif  appellee, 
and  hence  this  llilKatioo.  The  proof  on 
the  last  trial  tended  to  some  extent,  at 
least,  to  show  (1)  that  Wood  wan  InsoU 
vent  when  he  made  the  sale;  (2)  that  his 
purpose  in  makinKthe  sale  was  to  convert 
th«  Koods  Into  money,  in  order  to  place 
them  beyond  the  reach  of  his  creditors, 
(IncladlQK  those  who  afterwards  at> 
taclied;)  (3)  that  appellee  had  notice, 
either  actuaJ  or  constructive,  of  these 
tacts,  when  he  purchased  the^oods.  The 
|nry,  however,  must  have  found  in  favor 
of  appellee  on  one  or  more  ot  these  Issues. 
anIesB  they  were  misled  by  the  charge  of 
tlM  coort  complained  of  In  the  fifth  asHiKn- 
ment  of  error,  which  charxe  reads  as  fol> 
lows:  "You  are  farther  charged  that,  if 
at  the  time  of  the  sale  of  the  kuo<1s  in  con> 
troversy  to  plaintiff,  (If  you  believe  there 
was  such  a  sale,)  Wood  was  solvent,  and 
liad  sufflcient  property  within  reach  of  his 
creditors,  independently  of  the  Koods  in 
eontniversy,  to  meet  bis  liabilities,  said 
sale  did  not  have  the  effect  to  hinder,  de- 
ley,  and  defraud  the  creditors  of  said 
Wood  In  the  collection  of  their  debts,  then 
•neb  creditors  would  not  be  permitted  to 
question  the  terms  or  purpose  of  the  sale 
by  Wood  to  plaintiff;  and  if  you  sobe> 
Uevo,  and  also  believe  that  such  sale  was 
made  to  plaintiff,  then  yon  will  find  tor 
plaintiff,  and  against  tbe  defendant  and 


his  snreties. "  This  ebars^  needs  only  to 
be  quoted  to  sliow  that  it  is  errooeooa. 
That  an  eTistina;  creditor  eanoot  bepM''- 
mltted  to  question  tbe  pnrposs  of  a  sol- 
vent debtor  in  dlsposins;  of  any  portioa 
of  his  estate  subject  to  execution,  where 
sntticlent  remaius  within  the  reach  ol  the 
creditors,  undisposed  ol,  to  meet  titeir  lia- 
bilities, and  that,  in  such  case,  tbe  coort 
may  declare  that  the  sale,  tboaxb  fraadu- 
lent  In  fnet.doesnot  have  tbe  effect  to  hin- 
der, delay,  and  defraud  such  creditors,  are 
propositions  so  raUirally  wrons  that  their 
necessary  tendency  Is  to  mislead.  For 
this  error  in  the  charge  the  Judgment  most 
be  reversed,  and  the  cause  again  remand- 
ed  for  a  new  trIaL 

We  are  urged  by  the  appellants  to  paea 
also  on  the  sufficiency  of  the  evidence  tn 
support  the  verdict,  but  this  we  must  de- 
cline to  do.  Although  there  have  been 
three  trials,  we  cannot  anticipate  what 
facts  the  fourth  may  develop.  Nor  caa 
we  presume,  though  we  should  deem  tbe 
evidence  Insufficient,  (upon  which  we  ex- 
press no  opinion,)  that  under  a  proper 
charge  the  Jury  would  return  an  improper 
verdict  upon  tbe  identical  evidence  here 
disclosed.  If  tbe  case  had  been  submitted 
to  us  upon  this. issue  alone,  it  would  bave 
become  our  duty  to  pass  upon  it;  other- 
wise we  must  follow  the  preredenta.  and, 
in  view  of  another  trial,  withhold  tbe  ex- 
pression of  comment  or  opinion  on  tbe 
evidence.  Tbe  other  assignmenta  of  error 
are  not  well  taken.  Solely  for  the  error 
in  tbe  cbarge,  tbe  Judgment  will  b9  re- 
rersed,  and  tbe  cause  remaaded  for  •  sew 
trial. 
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Abandoiunent. 

Of  homestead,  see  "Homestead, "  IS-SL 
Of  way,  see  "Basements. " 

Abatement. 

Of  priee  of  land  sold,  see  "Vendor  and  Pnr- 
chaser, "  8. 

ABATEMENT  AND  BEVIVAL. 

Action  to  recover  liqnor  license  tax,  pendency  of 
criminal  prosecution,  see  "Intoxicating  Liq- 
uors, "  8. 

Action  against  husband  and  wife — 
Death  of  husband. 

Where  a  husband  is  joined  as  party  defend- 
ant in  a  suit  against  his  wife  merely  in  oompll 
ance  with  Rev.  St.  1879,  i  8468,  requiring  him  to 
be  so  Joined,  and  not  for  the  purpose  of  obtain- 
ing any  relief  as  against  him,  the  suit  may  be 
continued  against  her  after  his  death  without  re- 
viving it  in  tbe  name  of  his  administrator. — Crook 
T.  Tull,  (Mo.  Bnp.)  20  B.  W.  8. 

ABDTTCnON. 

Evidence. 

On  a  trial  for  detaining  a  woman  with 
intent  carnally  to  know  her  it  is  not  proper  for 
defendant  to  prove  specific  acts  of  her  unchasti- 
tr  with  other  men. — Cargill  v.  Commonwealth. 
<ky.)  20  S.  W.  782. 

Abettor. 

See 'Criminal  Law, "4. 

Abuse  of  Process. 

See"WTit«,"5. 

Accessory. 

See  "Criminal  Law, "  4. 

Accidents  at  Crossings. 

See  "lUilroad  Companies, "  26-13. 

Accomplice. 

See  "Criminal  Law, "  80,  82,  116-121 ;  "Homicide, " 

ACCOBB  AND  SATISFACTION. 

See,  also,  "Compromise;"  "Payment;"  "Release 
and  Discharge. " 

Pleading. 

In  an  action  by  an  administrator,  under 
Mill.  &  V.  Code,  §  3130,  for  the  wrongful  killing 
of  plaintiffs  lutestate.  a  replioHtion  alleged  that 
an  accord  and  satisfaction,  made  wifh  the  widow, 
was  procured  by  fraud,  but  no  tender  of  the  sum 
paid  the  widow  was  made  at  that  time.  Held, 
that  a  motion  by  defendant  in  arrest  of  judp 
nsent  was  properly  refused,  where  the  plea  did 
not  aver  that  defendant  had  paid  any  money 
to  the  administrator,  and  especially  where  plain- 
tiff subsequently  paid  into  court,  as  a  tender, 
the  sum  paid  to  the  widow,  with  interest,  which 
was    deducted   from    the   amount   recovered. — 


Enoxvflle,  0.  O.  &  L.  R.  Go.  r.  AenfC  CEtan.) 
20  S.  W.  84a  — ,  1         , 

Accounting. 

By  ezecntors  and  administrators,  see  "Bxeeatort 

and  Administrators, "  8-12. 
By  guardian,  see  "Gluardian  and  Ward,  "4 

Acoretioxi. 

See  "Riparian  Bights. " 


Acknowledgment. 
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Dlsqnallfloation  of  notary  to  take, 

Public." 
Of  deed,  see  "Deeds, "  4,  6. 
Of  mortgage,  see  "Mortgages, "S. 

ACTION. 

See,    also,  "Continuance;"  "Limitation   of  Ao- 

tions;"  "Parties;"  "Pleading;"    "Practice   In 

Civil  Cases;"  "Trial;"  "Venue  in  CivU  Caaes;" 

"Witness." 
Against  corporations,  venne,  aee  "Venue  In  Civil 

Cases, "  1, 3. 
Assignment    of   right  of  aotlon,  see  "Assign.* 

ment, "  1. 
By  and  against  receivers,  see  "Receivers. " 
By  assignee  of  warehouse  receipt,  see  "War»' 

housemen, "  8. 
By  landowner  for  damages  for  land  taken,  sea 

"Kminent  Domain, "  81-84. 
By  pledgee  of  note,  see  "  Negotiable  Inatnimento,'* 

By  trustee,  see  "Trusts, "  17, 18. 

By  wife,  injury  to  separate  estate,  see  "Husband 
and  Wife,  "2. 

Effect  of  death  of  party,  see  "Abatement  and  Re- 
vival. " 

For  death  by  wrongful  act,  see  "Death  by  Wrong- 
ful Act " 

For  dower,  see  "Dower, "  U. 

For  libel  or  slander,  see  "Libel  and  Slander. " 

For  price,  see  "Sale, "  7. 

Limitation  of,  see  "Limitation  of  Action*. " 

On  insurance  policy,  see  "Insurance.  "4,  6. 

On  lost  note,  see  "Lost  Instmmenta. " 

On  note,  see  "Negotiable  Instruments,"  12-23. 

Particular  actions,  see  "Assumpsit;"  "Deceit;" 
"Ejectment;"  "Partition;"  "Quieting  Title;" 
"Replevin;"  "Trespass;"  "Trespass  to  Trv 
Title;"  "Trover  and  Conversion." 

Parties  to,  see  "Parties.  " 

Removal  from  state  to  federal  court,  see  "Removal 
of  Causes. " 

Joinder  of  tort  and  contract — ^Waiver 
of  obiection. 

Where  the  complaint  is  not  clear  as  to 
whether  the  action  is  in  contract  or  tort,  and 
defendants  do  not  object  on  that  score,  but  in- 
vite issue  on  both,  they  cannot  complain  be- 
cause the  court  charges  the  jury  on  each. — 
O'Connell  v.  itosso,  (Ark.)  20  S.  W.  SSL 

Additionsd  Servitude. 

See  "Eminent  Domain,"  15. 

Adequate  Bemedy  at  Law. 

See  "Equity,  "1. 


Digitized  by 


Google 


1188 


INDEX. 


ADJOININa  LAimOWNEBS. 

Bee,  also,  "Boundaries. " 

Negligeooe  in  making  exoarations,  see  "Negli- 
gence, "  8. 

Action  for  failure  to  remove  debris  aft- 
er tornado — Pleading. 

A  petition  alleged  that  a  tornado  passed 
over  the  city  in  which  business  buildings  be- 
longing to  plaintiffs  and  defendants  were  sit- 
uated, sweeping  away  himdreds  of  large  houses, 
and  killing  and  bankrupting  many  persons;  that 
defendants'  large  five-story  brick  building  was 
blown  down,  and  fell  on  the  adjoining  lot  and 
business  house  of  plaintiffs,  causing  increased 
damage  to  their  house  and  goods  b^  reason  of 
the  fact  that  the  debris  of  said  brick  building 
remained  on  said  house  and  goods;  and  that 
defendants  "willfully,  wrongfully,  carelessly, 
and  without  right  refused  and  neglected  to  re- 
more"  it  for  four  days  after  notice  to  do  so. 
Hdd,  that  the  petition  did  uot  state  a  cause  of 
action,  since  it  did  not  appear  therein  that  de- 
fendants were  able  to  remove  the  debris  sooner 
by  the  use  of  reasonable  diligence  after  receiv- 
big  the  notice.— Ingalls  t.  Hart  Hardware  Co., 
CSy.)  20  S.  W.  387. 

Adjoununent. 

Bee  "Continuance. " 

Of  common  oonncil,  see  "  Muniolpal  Corporations, " 
8,9. 

Administration. 

Bee  "Executors  and  Administrators." 

Admissions. 

As  eTldence,  see  "Evidence, **  10-14. 

In  pleadings,  see  "Pleading,"  4,7;  "Treapaas  to 

Try  Title, "  6. 
Of  aooompUoe,  see  "  Criminal  Iaw,  "  80. 

Adopticm. 

Agreement  to  adopt  and  leave  property  to  child, 
see"WiUB,»26,  26. 

Adultery. 

Evidence  of,  see  "Divorce, "  8. 

Advancement. 

See  "Descent  and  Distribution,  "4. 

ADVEBSB  POSSESSION. 

See,  also,  "  Boundaries. " 

As  title  toanpport  ejectment,  see  "Ejectment," 

4,6w 
By  tenant  in  common,  see  "Tenanqr  in  Common, " 

a. 

What  constitutes. 

1.  Occupancy  of  another's  land,  in  the  belief 
that  It  is  unclaimed  land  belonj^ing  to  the  state, 
does  not  constitute  adverse  possession. — Schleich- 
er V.  Gatlin,  (Tex.  Sup. )  ao  S.  W.  120. 

a.  In  an  action  involving  the  title  to  land, 
it  appeared  that  H.,  plaintiff's  father,  more 
than  15  years  before  his  death,  took  posypssion 
of  the  land,  which  was  then  owned  by  plaintiff, 
and  occupied  it  and  paid  the  taxes  until  his 
death.  Plaintiff  testined  that  he  merely  per- 
mitted H.  to  use  the  land  for  life,  in  which  he 
wiH  corroborated;  but  other  witnesses  testified 
to  continuous  acts  of  owuei'Hhip  on  the  part  of 
H.  inconsistent  with  plaintiff's  claim,  and  to 
statements  of  plaintiff  recognizing  the  right  of 
11.  to  the  land.  About  tlie  time  H.  took  pos- 
session he  executed  a  deed  to  plaintiff  of  other 
land,  reciting  that  it  was  In  consideration  of 
Out  oonverance  of  tite  land  in  controversy  by 


plaintiff  to  H^  but  no  such  conveyance  was  in 
tact  made.  During  his  occupancy  H.  sold  a 
portion  of  the  tract,  and  received  tlie  purchase 
money,  and  at  his  direction  plaintiff  executed  a 
deed  to  the  purchaser.  Bad,  that  the  posses- 
sion of  H.  was  under  a  claim  of  ownership, 
and  he  acquired  a  perfect  title,  though  there 
was  no  written  evidence  of  a  sale  to  him. — 
Houchin  v.  Houchin,  (Ky.)  20  S.  W.  500. 

3.  \ATiere  an  absolute  pft  of  land  is  made  by 
a  father  to  his  son,  and  the  son  takes  and  holds 
possession  under  such  gift,  the  son's  possession  is 
adverse  and  continues  so,  and  the  father  is  pre- 
sumed to  hare  notice  of  such  possession. — 
Thompson  v.  Thompson,  aCy.)  20  S.  W.  373. 

4.  Occupancy  of  another's  land  with  intent 
to  pre-emptj  in  the  belief  that  it  is  unclaimed 
land  belonging  to  the  state,  does  not  constitute 
adverse  possession.  Schleicher  v.  Oatlin,  (Tex. 
Sup.)  20  8.  W.  120,  followed.— Norton  v.  Cai- 
Una,  (Tex.  Civ.  App.)  20  S.  W.  1113. 

5.  One  who  wrongfully  claimed  a  sixth  in- 
terest in  a  tract  of  laud  received  from  the  other 
fire  owners  a  deed  to  a  sixth  part  of  the  tract 
in  severalty,  the  true  owner  of  said  interest  not 
in  any  way  assenting  to  such  partition.  Hdtl, 
that  one  claiming  through  sncli  true  owner 
could  not,  after  the  lapse  of  20  years,  recover 
from  an  innocent  purchaser  for  value  mure  tliau 
an  undivided  one-sixth  interest  in  the  laud  so 
held  in  severalty.— Brown  v.  Booquin,  (Ark.)  20 
S.  W.  813. 

6.  A  suit  to  quiet  title,  brought  against  a 
mortgagor,  resulted  in  a  decree  for  the  complain- 
ant. The  mortgagee^  who  was  not  a  party  to 
the  suit,  foreclosed  his  mortgage,  and  bought  the 
propertj'  pending  the  suit  to  quiet  title.  In  a 
subsequent  suit,  involving  the  same  land,  the 
mortgagee  claimed  title  through  adverse  posses- 
sion of  himself  and  the  mortgagor.  Brlil,  that 
the  decree  in  the  first  suit  was  condu&ive  that 
the  mortgagor  did  not  have  possession  when 
that  suit  was  begun,  and  the  mortgagee's  title, 
though  relating  back  to  the  date  of  the  mort- 
gage, could  not  be  any  better  than  that  of  thtr 
mortgagor.— Brown  v.  Bocquin,  (Ark.)  20  8.  W. 
813. 

Character  and  suflQoiency  of  pos- 
session. 
7.  Orazlng  live  stock  on  land,  without  the 
erection  of  substantial  inclosures  or  other  per- 
manent improvements  thereon,  does  not  consti- 
tute adverse  possession. — Do  las  Foentes  v.  Ifac- 
donell,  fTex.  Sup. )  20  8.  W.  43. 

8.  Actual  possession  of  a  tract  of  land  un- 
der a  deed  conveying  three  tracts  that  are  not 
contiguous  to  one  another,  or  used  together, 
does  not  constitute  constructive  possession  of 
the  other  tracts.— Brown  v.  Bocqiun,  (Ark.)  20 
S.W.  813. 

».  Where  a  grantee  and  his  heirs  have  been 
in  continuous  possession  of  the  land  described 
In  the  deed  for  nearly  70  years,  they  are  enti- 
tled to  hold  to  the  extent  of  their  boundary  un- 
der the  deed,  though  it  inclndes  land  not  owned 
oy  the  grantor. ^Mullius  v.  Faulkner,  (Ky.)  20 
S.  W.  273. 

10.  It  appeared  that  plaintiffs  had  more  than 
ten  ^ears  before  sued  to  recover  the  land,  built 
a  wire  fence  around  all  the  land  in  controversy, 
and  maintained  it  intact  for  a  number  of  year«, 
when  gaps  were  cut  in  it,  and  left  down  for  two 
or  three  years,  but  the  posts  remained  standing, 
with  the  wires  thereon,  and  it  could  be  seen 
that  a  fence  was  around  the  land,  though  there 
were  gaps  in  it.  Held,  that  such  fence  was 
sufficient  to  give  notice  of  adverse  possession, 
and  that  plaintiffs  were  entitled  to  the  land. — 
Moore  v.  MoCown,  (Tex.  Ov.  App.)  20  S.  W. 

11.  Possession  of  land  by  a  railroad  rora- 
pnny  under  a  deed  from  a  mortgagor,  and  its 
use  ns  a  right  of  way,  are  not  adverse  to  the 
moi'tgngee,  where  the  company  recoenizes  the 
lUKi-tgage  by  directing  the  money  paid  for  the 
laud  to  be  applied  in  reducing  the  uioitgagr 
debt.— Snyder  v.  Chicago,  8.  F.  &  0.  R.  Ci, 
(Mo.  Sup.)  20  8.  W.  88S. 


Digitized  by 


Google 


INDEX. 


1139 


12.  A  conyeyance  to  defendant  in  ejectment 
described  the  land  conveyed  as  all  that  tract  of 
land  situated  in  said  county  and  state,  "bang 
the  north  half  of  a  30(>-acre  sorrey  in  the  name 
of  T.  P.  Rhodes,  it  being  the  same  that  we  par- 
chased  from  Mary  Duke;"  and  "it  is  understood 
that  we  conrey  all  the  right,  title,  and  interest 
that  Mrs.  Mary  Duke  bad  to  the  T.  P.  Rhodes 
300-acre  surrey  of  land,  but  we  only  warrant 
title  to  150  acres  of  said  survey,  it  being  the 
north  half  of  the  said  survey.  Bdd,  that  the 
language  of  the  conveyance  was  not  such  as  to 

&Dt  plaintiffs,  who  claimed  title  to  the  southern 
alf  by  virtue  of  a  deed,  on  notice  that  defend- 
ant claimed  the  entire  tract;  and  a  mere  occu- 
pancy by  defendant  of  the  northern  half  was 
not  suffident  to  charge  plaintiffs  with  notice 
that  their  claim  to  the  south  half  was  disputed, 
or  that  defendant  would  claim  the  benefit  of  the 
statute  of  limitations  as  to  the  southern  half  if 
suit  were  not  brought  in  time  to  prevent  the 
bar.— Norton  v.  CoUins,  (Tex.  Civ.  App.)  20  8. 
W.  U13. 

Mere  payment  of  taxes  and  asser- 
tion of  ownership. 

13.  Payment  of  taxes  and  assertion  of  own- 
ership do  not  constitute  possession  of  land. — 
Brown  v.  Bocquin,  (Ark.)  20  S.  W.  813. 

As  against  one  claiming  undivided 

interest. 

14.  Where  a  grantee  in  a  deed  purporting  to 
convey  the  entire  estate  In  certain  land  takes 
exclusive  possession,  and  expressly  refiiidiates 
the  title  of  one  claiming  an  undivided  interest 
therein,  his  possession  Is  adverse  as  to  such 
claimant— Brown  y.  Bocquin,  (Ark.)  20  S.  W. 
813. 

Possession  by  widow. 

16.  A  widow's  possession  of  her  husband's 
mansion  bouse  pending  assignment  of  her  dower 
is  not  adverse  to  the  Leir  or  the  heir's  widotr.— 
NuU  v.  Howell,  (Mo.  Sup.)  30  S.  W.  31. 

16.  Testator,  having  been  twice  married, 
and  leaving  survivinf;  him  children  by_  both 
wives,  left  a  will  devising  his  farm  to  his  sec- 
ond wife  during  her  life,  with  remainder  to  her 
children  begotten  by  him,  there  being  no  other 
mention  in  the  will  of  his  children.  Bdd,  that 
the  possession  of  the  widow,  whether  she  be 
regarded  as  tenant  of  the  homestead  or  in  pos- 
session under  her  right  of  quarantine  or  under 
the  will,  was  not  adverse  to  the  children  of  the 
first  wife,  and  the  statute  of  limitations  would 
not  begin  to  run  as  to  them  prior  to  her  death. 
—Thomas  v.  Black,  (Mo.  Sup.)  20  S.  W.  657. 

By  wife  through  husband  as  agent. 

17.  A  tract  of  seven  acres  was  used  as  a 
brickyard  by  the  husband  of  one  daimiug  title. 
He  dug  a  well  on  the  premises,  erected  a  brick 
plant  on  it,  used  two  or  three  acres  of  it  for  ob- 
taining clay,  and  fenced  the  entire  tract,  claiming 
]iossession  meanwhile  as  his  wife's  agent.  Bda, 
that  there  was  adverse  possession  by  the  wife.-*- 
Brown  y.  Bocqnin,  (Ark.)  20  8.  W.  813. 

As  against  state. 

18.  In  an  action  brought  in  1876  by  the 
state,  nnder  the  act  of  .lanuary  16.  1801,  to 
foreclose  a  mortgage  executed  in  1837  to  the 
Beal-Estate  Bank,  which  expressly  provided 
that  the  mortgagor  should  remain  in  possession 
till  the  land  should  be  sold  to  satisfy  the  debt, 
it  appeared  that  he  did  remain  in  possession 
till  his  death,  in  1850.  His  heirs  remained  in 
possession  till  1866.  His  administrator  sold 
the  land  in  1868,  under  an  order  of  the  probate 
court,  to  defendants'  grantor,  and  executed  a 
deed  to  him.  Defendants  and  their  grantor 
knew  that  the  mortgage  had  been  given,  and 
had  never  been  foreclosed.  Bdd,  that  defend- 
ants' gruotor  acquired  only  the  equity  of  re- 
demption, and,  there  having  heen  no  overt  act 
on  his  or  defendants'  part  in  hostility  to  the 
mortgage,  and  notice  thereof  to  the  state,  they 
held  in  subordination  to  it,  and  not  adversely. 


so  as  to  bar  the  action  to  foreclose. — Duke  y. 
State,  rArk.)  20  S.  W.  600. 

19.  The  fact  that  an  action  to  foreclose  the 
mortgage  by  the  then  attorney  general  in  1867 
was  dismissed  by  him  without  prejudice,  on  the 
payment  by  defendants  of  a  sum  less  than  die 
mortgage  debt,  was  not  an  act  in  hostility  to 
the  mortgage,  so  as  to  render  defendants'  sub- 
sequent possession  adverse,  since  the  dismissal 
was  not  the  act  of  defendants,  but  of  the  attor- 
ney general;  and  also  because  it  was  not  an 
abandonment  of  the  state's  rights  nnder  the 
mortgage,  nor  a  disclaimer  by  defendants  of 
holding  subject  to  it.  —  Duke  v.  State,  (Ark.) 
20  S.  W.  600. 

20.  ISven  if  anch  dismissal  were  an  act  in 
hostility  to  the  mortgage,  it  could  not  render 
defendants'  subsequent  holding  adverse,  when 
the  attorney  general  acted  without  authority, 
and  defendants  knew  he  so  acted,  since  in  such 
case  no  knowledge  of  his  act  can  be  imputed  to 
the  state  on  the  ground  that  he  was  its  attoniey 
and  agent.— Duke  v.  State,  (Ark.)  20  8.  W.  COO. 

21.  Nor  can  it  be  presumed  that  the  attor- 
ney general  paid  the  money  so  received  by  him 
into  the  state  treasury,  as  required  by  said  act 
of  1861,  and  that  this  imparted  notice  to  the 
state,  since,  the  money  having  been  tendered 
only  in  partial  payment,  the  attorney  general 
was  without  authority  to  receive  it,  and  had  no 
ofBcial  duty  to  perform  with  reference  to  it, 
and  no  presumption  can  be  entertained  as  to  his 
disposition  of  it.— Duke  v.  State,  (Ark.)  20  S. 
W.  000. 

22.  Since  the  state  was  without  notice  of 
such  payment  to  the  attorney  general,  the  fact 
that  defendants  thereafter  regarded  the  mort- 
gage as  settled  could  not  make  Uieir  holding 
hostile  to  It.— Duke  y.  State,  (Ark.)  20  S.  ■V(^ 

Color  of  title. 

38.  A  deed  of  one  withoat  title,  If  not  rold  on 
its  face,  will  support  the  five-years  statute  of 
limitation  (Rev.  St  art  8193)  in  favor  of  per 
sons  in  adverse  possession,  olaimintc  under  "m 
deed  ur  deeds  dulrregistered."— Harris  y.  Wells, 
(Tex.  Bup.)  20  B.  W.  68. 

24.  In  trespass  to  try  the  title  to  land,  de- 
fendant to  maintain  the  plea  of  five  years'  lim- 
itation, must  not  only  prove  adverse  and  con- 
tinuous possession  for  uie  necessary  time,  but 
that  his  possession  is  under  a  duly-registered 
deed,  describing  the  land. — McCurdy  v.  Lockec, 
(Tex.  av.  AppO  20  S.  W.  1109. 

2S.  Rev.  8t  art  8193,  providing  for  s  limita- 
tion of  five  years  where  one  in  possession  claims 
"under  a  deed  or  deeds  duly  registered, "  does  not 
apply  to  one  who  claims  under  a  deed  which  la 
void  on  its  face.  Btatton,  C.  J.,  dissenting.^ 
Btibleicber  y.  Gatlin,  (Tex.  Bup.)  30  a  W.  120. 

Presumption  of  grant. 

36.  Where  defendants,  in  trespass  to  try  title, 
claim  the  lana  In  dispute  under  an  ancient  grant, 
and  it  appears  that  tney  and  their  grantors  have 
been  in  continuous  adverse  possession  more  than 
a  century  under  cliiim   of  right  a   urant  will    be 

gresunir?d. — ^Von    Rosenberg    y.    Haynes,    (Tex. 
up.)  20  8.  W.  143;  Texas  Mexican  Ry.  Go.  y. 
Uribe,  Id.  153. 

Affidavit. 

For  attachment  see  "Attachment, "  1. 
In  extradition  proceedings,  see  "Extradition." 
Of  good  faith  of  complainant,  see  "Divorce,"  8. 
On  which  information  is  based,  see  "^imina! 
Law,"B. 

Agency. 

Bee  "Principal  and  Agent " 

Aire  of  Oonaent. 

See  "Rape, "  1, 13-16. 

Aggravated  Aasatilt. 

Bee  "Homicide, "  SIM7. 
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Alder  and  Abettor. 

8m  "Criminal  Law,  "4. 

Alcoholic  Idquora. 

8«e  "Intozloating  Liquors. " 

AUbi. 

InatruotlonB  on,  see  "Criminal  Law,"  138. 

Alienation. 

What  Interests  are  alienable,  see  "Estates,"  L 

ALIENS. 

Bight  to  take  and  hold  land. 

Under  Const.  1836,  proTiding  that  "no 
alien  shall  hold  land  in  Texas  except  ij  titles 
emanatinp;  directly  from  the  government  of 
this  republic,"  an  alien  could  take  title  to  land 
bj  deed,  and  his  title  could  be  defeated  only 
by  a  proceeding  in  the  nature  of  office  found. — 
Williams  t.  Bennett,  (Tex.  Civ.  App.)  20  S.  W. 
856. 

Alimony. 

8ee«Bivorce,"7. 

Agreement  not  to  sue  for,  see  "Contracts, "  & 

Allowance  of  Demands. 

See  "Executors  and  Administrators,"  8. 

Alluvion. 

See  "Riparian  Rights. " 

ALTEBATION  OF  XErSTBTT- 
MENTS. 

Materiality  and  efifeot — FromlBsory  note. 

1.  Where  the  payee  in  a  note  in  good  faith 
adds  to  his  name  tberein  "&  Bro.,"  thinking 
that  a  proper  way  of  transferring  the  note  to  a 
firm  consisting  of  himself  and  brother,  and  later 
restores  the  note  to  its  original  form,  such  alter- 
ation, if  not  prejudicial  to  the  rights  of  any  per- 
son, does  not  preclude  a  recovery  on  the  note.— 
Skelton  y.  Tillman,  (Tez.  Bup.)  SO  B.  W.  71. 

2.  The  insertion  of  the  words  "or  order"  after 
the  name  of  tbe  payee  in  a  note,  without  the 
consent  of  the  maker,  constitutes  a  material  al- 
teration which  avoids  the  note.— Taylor  v.  Moore, 
(Tex.  Sup.)  90  S.  W.  58. 

Uxplanation. 

8.  In  an  action  on  a  note  altered  by  the  ad- 
dition of  the  words  "or  order,"  after  tbe  payee's 
name,  evidence  that  prior  to  the  making  of  the 
note  defendant  agreed   to  make   it   payable  to 

Slaintiff  or  bis  order  is   inadmissible. — Taylor  r. 
loore,  (Tex.  Bup.j  20  S.  W   63. 

Ambiguities. 

In  wlU,  see  "Wills,  "U. 

Amendment. 

Of  exceptions  on  appeal,  see  "Eminent  Domain." 
Of  pleading,  see  "Pleading, "  10,  11. 

Ancient  Instruments. 

As  evidenoe,  see  "Evidence, "  80,  8L 

ANIMAIiS. 

Liability  of  city  for  negligence  of  marshal  in  re- 
moving dead  animaU,  see  "Mnnioipal  Corpora- 
tions,» 14-16. 

of  railroad  companies  for  kiUing,  see  "Rail- 
road Companies, "  48-61. 

Uve-stook  shipments,  see  "Carriers, "  5-10. 


Indictment  for  altering  bran  ia— Own- 
ership. 
1.  In  an  indictment  for  altering  a  brand  on 
cattle,  it  Is  sufficient  if  the  ownership  is  alleged 
to  be  in  the  manager  of  the  cattle,  thouidi  he 
be  not  the  actual  owner. — Alford  t.  State, 
(Tex.  Or.  App.)  20  S.  W.  553. 

'i.  The  cattle  having  strayed  into  an  adjoin- 
ing inclosure,  in  which  they  were  when  the 
brand  was  altered,  cannot  change  the  ownership 
to  that  of  the  manager  of  such  inclosure. — Alford 
r.  State,  (Tex.  O.  App.)  20  8.  W.  553. 
Dlegally  branding  another's  stock — Suf- 
ficiency of  evidence. 

3.  On  a  trial  for  illegally  branding  horses 
alleged  to  be  the  property  of  H.,  it  appeared 
that  the  horses  were  estrays,  and  had  been 
in  the  neighborhood  about  two  years;  that  his 
neighlMrs  nad  requested  H.  to  look  after  the 
horses,  and  see  that  no  one  but  the  true  owner 
branded  them;  that  when  branded  by  defend- 
ant they  were  on  the  range  with  H.'s  stock, 
but  he  had  never  taken  actual  possession.  Hdd, 
that  the  evidence  failed  to  snow  such  jMSses- 
sion  and  control  by  H.  as  to  sustain  the  allega- 
tion of  his  ownership.— Ilawkins  v.  State,  (Tex. 
Cr.  App.)  20  &  W.  830. 

Antenuptial  Contracts. 

See  "Husband  and  Wife, "  7,  8. 
APFEAIi. 

Bee,  also,  "Error,  Writof ;"  "ExoeptlonaiBmat:" 
"Homi<dde,"101;  "NewTriaL" 

Amendment  of  exceptions  on  appeal,  see  "Emi- 
nent Domain. " 

By  condemning  party,  necessity  to  deposit  amount 
of  judgment  in  court,  see  "  Eminent  Domain,"  13. 

Costs  on  appeal,  see  "Costs, "8,  4. 

In  criminal  cases,  see  "Criminal  Law,"  170. 

Lien  discharged  by  appellee  pending  appeal,  right 
to  subrogatiou  on  reversal,  see  "Subrogation, "  1. 

Remedy  by  appeal,  see  "New  Trial, "  9,  10. 

Review  of,  objections  to  evidence,  see  "Trial,  "5-7. 

Right  to  appeal  in  proceedings  to  sell  decedent's 
land,  see  "Executors  and  Administrators, "  15. 

Jurisdiction — Appealable  judgments. 

1.  A  Judgment  in  favor  of  a  minor,  in  an  ac- 
tion for  personal  injuries,  without  in  express 
terms  disponing  of  her  next  friend,  is  a  final 
judgment,  from  which  an  appeal  lies. — ^Texas 
Cent.  Ry.  Oo.  T.  Stewart,  (Tex.  Or.  App.)  20  S. 
W.  962. 

2.  Where  the  pleadings  disclose  issues  l>e- 
tween  plaintiff  and  defendant,  and  between 
plaintiff  and  a  copartnership  of  which  defendant 
18  a  member,  a  judgment  against  defendant 
alone,  there  being  no  adjudication  of  the  issues 
Involved  between  plaintiff  and  the  copartner- 
ship, is  not  final,  and  from  it  no  appeal  will  lie. 
Mlgnon  V.  Brinson,  (Tex.  Sup.)  11  8.  W.  903, 
followed.— Frank  v.  Tatum,  (Tex.  Civ.  App.)  29 
a  W.  869. 

Jurisdictional  amount. 

8.  Where  action  was  brought  on  two  counts, 
resulting  in  a  verdict  for  defendant  on  the  first, 
and  for  plaintiff  on  the  second  in  the  sum  of 

t 2,300,  and  both  parties  appealed,  but  plaintiil 
iamissed  her  appeal,  the  "amount  in  dispute" 
then  is  that  involved  in  defendant's  api;>eal  frtna 
the  judgment  on  the  second  count,  ana  is  within 
the  jurisdiction  of  the  court  of  appeals  rather 
than  of  the  supreme  court.  EUis  v.  Harrison,  16 
S.  W.  198,  104  ys.0.  270,  distingmahed.— Beichen- 
bach  V.  United  Masonic  Ben.  Aaa'n,  (Mo.  Sop.) 
20  S.  W.  317. 
Appeals  ftom  inferior  courts. 

4.  Under  Rev.  St  1879,  {  1102,  which  pro- 
vides that  "the  circuit  courts  *  •  •  auall 
have  appellate  jurisdiction  &om  the  judgments 
and  orders  of  county  courts,  probate  courts,  and 
justices  of  the  peace  in  all  cases  not  expressly 
prohibited  by  law,"  etc.,  an  appeal  will  lie  from 
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a  Jndgment  of  the  probate  coart  ■ettlins  the  ao- 
connti  of  a  gaardian  of  a  lunatic,  rendered  on 
the  death  of  his  ward.  Shawood,  C.  J.,  and 
Brace  and  Macfarlaoe,  JJ..  dissentine.— -Cole- 
man V.  Farrar,  (Mo.  Sup.)  20  S.  W.  441 
Bequisltes — Time  of  taking. 

H.  Thou  Kb  the  two  years  within  which  an 
appeal  could  be  taken  from  a  judKmeat  for  the 
•ale  of  land  to  satisfr  purchase-money  notes 
have  expired,  an  appeal  may  be  taken  from  the 
order  overruling  exceptions  to  the  commission- 
er's report  of  the  sale,  and  oonfirmini;  the  same, 
where  two  years  have  not  elapsed  since  it  was 
entered.— Gentry  v.  Walker,  (Ky.)  'M  8.  W. 
291. 

Bond. 

6.  Mill.  &  V.  Code,  {  S8S2,  provides  that, 
where  a  party  whose  real  estate  is  decreed  to  be 
sold  by  a  court  of  equity  appeals,  he  shall  exe- 
cute a  bond  "suffident  to  pay  costs  of  the  cause 
in  the  court  below  and  the  supreme  court." 
Held,  that  an  appeal  &om  such  a  decree,  after 
the  sale  of  the  land  and  application  of  the  pro- 
ceeds, and  from  a  decree  adjudging  a  balance 
due  after  such  sale,  was  within  the  above  sec- 
tion, and  not  within  section  3881,  providing  that, 
"where  decrees  are  for  a  specific  sum  of  money 
aud  against  the  party  in  his  own  i^ht,  the  ap- 
peal bond  shall  be  for  the  amount  of  the  decree, 
and  damages  and  costs." — Watkins  v.  Clifton 
Hill  Laud  Co.,  (Tenn.)  20  S.  W.  246. 

Practice — Necessary  parties. 

7.  A  judgment  appealed  from  established  a 
lien  in  favor  of  a  bank  on  certain  land,  and 
ordered  the  sale  thereof  to  secure  the  payment, 
in  a  certain  order,  of  three  different  debts  of 
one  F.,  the  last  in  order  of  which  had  been  paid 
by  appellant  and  others  as  his  sureties.  On 
the  debt  payable  just  before  appellant's  there 
were  several  sureties,  against  whom  judgment 
had  also  been  rendered.  The  appeal  bond  was 
made  payable  to  the  bank  alone.  Hdd,  that 
the  interests  of  the  sureties  on  the  debt  paya- 
ble before  appellant's  debt  were  adverse  to  ap- 
pellant's interest  to  the  extent  of  the  priori^ 
of  their  liens,  and  they  were  necessary  parties 
to  the  appeal. — Wright  v.  Ked  Uiver  County 
Bank,  (Tex.  Civ.  App.)  20  S.  W.  870. 

Assignments  of  error. 

6.  An  nssicTiniont  of  error  setting  forth  that 
"tho  court  should  have  granted  a  new  trial,  be- 
muse the  vordict  of  thejury  is  contrary  to  the 
pri'iiondeninee  of  the  evidence  upon  every  issue 
submitted  to  the  court,  and  to  the  law  as  ap- 
plli'd  to  the  Issues  by  the  court."  is  too  ireiieral. 
and  cannot  be  considered.— Qalreston,  H.  &  S. 
A.  ny.  Co.  V.  Cooper,  (Tex.  Civ.  App.)  20  S. 

U.  Assipnments  of  error  on  nilinga  on  testi- 
mony, nil  of  which  refer  to  certain  bills  of  ex- 
ceptions by  number,  for  the  reasons  for  claim- 
ing that  the  court  erred,  are  insxifficipiit,  since 
to  consider  the  error  the  court  is  compelled  to 
examine  tho  bills  of  exceptions  in  the  rerord, 
which  the  riilri  of  the  court  are  dosisfned  to 
prevent — Robertson  v.  Coates,  (Tex.  Civ.  App.) 
20  8.  W.  875. 

10.  An  assignment  of  error  challenging  the 
correctness  of  an  instruction  will  not  be  consid- 
ered unless  a  reason  is  iissigned  why  such  in- 
•tructioD  Is  alleged  to  be  incorrect — Robertson 
V.  Coates,  (Tex.  Civ.  App.)  20  S.  W.  875. 
Becord. 

11.  Wlicro  an  appeal  had  been  tierfected  to 
the  supreme  court  of  Texas  before  September  1, 
1892,  the  00  days  allowed  for  filing  a  tran- 
script in  the  court  of  civil  appeals  is,  under  a 
proper  construction  of  the  statutes,  to  be  taken 
from  said  date,  aud  not  from  tlie  time  of  per- 
fecting the  appeal.— Oulf.  C.  &  S.  F.  Ky.  Ck». 
V.  McJIaban,  (Tex.  Civ.  App.)  20  S.  W.  954. 

12.  Kvi'U  if  the  'M  da.v.s  were  not  to  be  so 
taken,  the  court  of  civil  appeals  would  hare  the 
right,  for  good  cause,  under  section  20  of  the 
act  organizing  it,  to  permit  a  transcript  not 
filed  within  time  to  be  filed  afterwards;    and 


such  a  cause  might  be  found  In  the  uncertainty 
attending  the  construction  of  the  statute. — Qnlf, 
C.  &  S.  F.  Ry.  Co.  v.  McMahan,  (Tex.  Civ. 
App.)  20  S.  W.  954. 

18.  The  statement  of  facts  for  the  purpose 
of  appeal,  by  permission  of  court  entered  of  rec- 
ord, may  be  Sled  at  any  time  within  10  days 
after  the  court  adjourns;  but  where  the  record 
shows  that  both  the  statement  of  facts  and  bills 
of  exceptions  were  not  filed  until  after  the  ad- 
journment, and  there  is  no  order  in  the  record 
granting  permission  to  file  at:  such  time,  neither 
will  be  considered  on  appeal. — White  t.  Holiey, 
(Tex.  Civ.  App.)  20  S.  W.  859. 

14.  The  rtiling  on  an  appUcution  for  a  change 
of  venue  will  not  be  reviewed  where  the  appli- 
cation is  not  preserved  by  bill  of  exceptions.— 
Evans  v.  Town  of  Trenton,  (Mo.  Sup.)  20  8. 
W.   614. 

15.  'V\'here  a  case  Is  certified  to  the  snprein* 
court,  and  it  is  then  desired  to  add  to  the  t^cord 
the  instructions  given  by  the  trial  court,  this 
should  be  done  by  a  suggestion  of  the  diminution 
of  the  record,  and  an  application  for  a  writ  of 
certiorari,  or  by  filing  stipulations  supplying  the 
deficiency,  and  the  instmdions  will  not  be  con- 
sidered by  the  supreme  court  If  merely  filed  with 
the  record  in  that  court— Beck  t.  DoweD,  (Mo> 
Sup.)  20  8.  W.  209. 

Behearing. 

16.  In  an  action  for  personal  Injuries,  whet» 
there  has  been  an  error  in  the  charge  of  the 
court  as  to  the  measure  of  damages,  and  the- 
judgment  of  the  lower  court  has  been  reversed 
by  the  commission  of  appeals,  a  petition  for 
rehearing  will  be  denied  by  the  supreme  court, 
though  other  grounds  for  reversal  stated  in  the 
opinion  of  the  commission  might  have  been  cor- 
rected on  such  rehearing.— Taylor,  B.  &  H.  Ry^ 
Co.  T.  Warner,  (Tex.  Sup.)  20  S.  W.  823. 

Appeals  from  inferior  courts. 

17.  Dnder  Rev.  St.  1889,  «  ti839,  which  pro- 
vldes  for  a  trial  de  novo  of  oases  appealed  trnm 
Justices'  courts,  on  appeal  from  a  judgment  un- 
der section  2813,  allowing  an  attorney's  fee  as 
costs  to  plaintiff  in  a  suit  for  injury  to  stock  re- 
sulting from  the  failure  of  a  railroad  company 
to  fence  its  track,  the  value  of  such  attorney's 
fee  should  be  tried  anew.— Briggs  v.  St.  Louis  It 

B.  F.  By.  Co.,  (Ma  Sup.)  20  S.  W.  83. 

Beview. 

18.  On  appeal,  only  those  exceptions  are 
avtdlable  which  have  been  decided  br  the  trial 
court.— Gorham  v.  Kan.sns  City  &  a.  Ry.  Co., 
(Mo.  Sup.)  20  8.  W.  1000. 

Objections  not  made  in  motion  for 

new  trial. 

19.  Rulings  on  the  admission  of  evidence 
which  were  not  referred  to  in  a  motion  for  a 
new  trial  are  not  reviewable  on  appeal. — City 
of  St  Louis  T.  Sieferer,  (Mo.  Sup.)  20  S.  W. 
318. 

20.  The  striking  out  of  a  part  of  plaintiffs* 
petition  on  motion  is  not  reviewable  on  appeal 
unless  complaint  thereof  was  made  on  motion 
for  a  new  trial. — Williams  v.  Chicago,  8.  F.  & 

C.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  631. 

Necessity  for  exceptions. 

21.  Where  the  conclusions  of  fact  found  are 
not  merely  in  writing,  but  also  incorporated  into 
the  judgment,  no  exceptions  are  necessaiy  in  or- 
der to  anthorize  the  supreme  court  to  review  the 
conclusions  of  law  reached  by  the  trial  court  on 
the  facts  found,  since  the  findings  stand  as  a 
special  verdict  or  an  agreed  case:  and,  unless 
the  conclusions  of  law  on  the  facts  found  are 
correct  the  judgment  will  be  reversed. — Blount 
V.  Spratt;  (Slo.  Sup.)  20  S.  W.  967. 

2-'.  Where  no  exception  is  saved  to  the  ad- 
mission of  testimony,  error  cannot  be  predicat- 
ed.—Brown  V.  Foster,  (Mo.  Sup.)  20  S.  W.  611. 

Objections  not  raised  below. 

23.  Questions  cannot  be  first  raised  on  appeal. 
—Watkins  v.  Clifton  HiU  Land  Co.,  (Tenn.)2b 
S.  W.  246. 
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8i.  Where  a  decree  in  a  former  suit  is  held 
to  be  res  judicata  of  the  coBtroTersr,  an  objec- 
tion that  a  decree  in  a  former  suit  is  not  con- 
clusive because  it  did  not  dispose  of  one  of  the 
issues  in  the  suit  comes  too  late  when  made  for 
the  first  time  on  appeal.— Jones  t.  Lee,  (Tex. 
cay.  App.)  20  8.  W.  883. 

25.yen.  St.  c.  39,  art  2,  {  43,  which  pro- 
rides  that  a  nonresident  administrator  or  ex- 
ecutor of  a  person  nonresident  at  the  time  of 
his  death  cannot  prosecute  an  action  for  a 
debt  due  such  decedent  without  giring  bond,  is 
not  available  on  appeal  where  no  objection  was 
made  in  the  lower  court. — Northwestern  Muu 
Life  Ins.  Co.  t.  Lowry's  Adm'x,  (Ky.)  20  8.  W. 
607. 

20.  An  objection  that  the  appointment  of 
plaintiff  as  administratrix  by  a  forei^  court  is 
not  authenticated  in  the  manner  required  by 
taw  is  unavailable  if  first  made  on  appeal.— 
Northwestern  Mut.  Life  Ins.  Co.  v.  Lowry's 
Adm'x,  gvy.)  20  S.  W.  607. 

'27.  A  Judgment  rendered  on  a  verdict  will 
not  be  reversed  on  the  ground  that  counsel  on 
the  argument  misquoted  the  testimony  or  read 
from  memoranda  that  were  erroneous  as  to  the 
statements  made  by  the  witnesses.  Objection 
■hould  be  made  in  the  trial  court,  and  the  error 
be  there  corrected. — Morris  v.  Morton's  Ex'rs, 
(Ky.)  20  8.  W.  287. 

28.  Where,  on  an  appeal  to  the  circuit  court 
from  a  judgment  of  the  county  court,  the  objec- 
tion that  the  circuit  court  had  no  jurisdiction  of 
the  cause,  because  such  judgment  was  not  en- 
tered of  record,  is  not  made  in  the  circuit  court, 
it  will  be  deemed  to  have  been  waived,  and  will 
not  be  entertained  on  an  appeal  from  the  judg^ 
ment  of  the  circuit  court.  Battle  and  Homing^ 
way,  JJ.,  dissenting. — Little  River  County  t. 
.Toyner,  (Ark.)  20  S.  W.  1082. 

2U.  Where  one  of  several  plaintifh,  who  are 
copartners,  dies  pending  suit,  and  the  action  pro- 
ceeds in  the  name  of  the  survivor,  tbe  objection 
that  the  action  sbonld  have  been  revived  in  tbe 
name  of  his  administrator  oomes  too  late  when 
made  for  tbe  first  time  on  appeal,  especially  where 
the  record  does  not,  show  tbat  the  administrator 
of  the  deceased  plaintiff  bad  qualified  as  admin- 
istrator of  tbe  partnersbip  estate. — Crook  v.  Tull, 
(Mo.  Hup.)  20  8.  W.  8. 

80.  The  statutory  affidavit  to  the  complaint, 
in  nn  action  for  divorce,  is  essential  to  uie  ju- 
risdiction of  the  court,  and  in  its  absence  the 
bill  will  be  dismissed  on  appeal,  though  no  ques- 
tion was  raised  in  reference  thereto  m  the  trial 
court.— De  Armond  v.  De  Armoud,  (Tenn.)  20 
S.  W.  422. 

Beview — Fresu  mptions. 

31.  Where  proceedini^  In  a  former  case, 
which  it  is  sought  to  avoid  on  the  ground  of  ir- 
regularity, are  not  inserted  in  the  record  on  ap- 
peal, it  will  be  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  they  were  regu- 
lar.—Lewis  V.  Whitten,  (Mo.  Sup.)  20  S.  W. 
617. 

82.  Where,  in  an  action  by_  a  city  to  recover 
for  back  taxes,  the  petition  is  based  on  orili- 
nances  of  the  city,  but  which  ordinances  are  not 
set  out  in  the  petition,  and  on  trial  the  defend- 
ant admits  that  all  the  allegations  in  the  peti- 
tion are  true  except  as  to  the  legality  of  the  as> 
sessment,  it  being  impossible  to  determine  from 
the  petition  what  the  ordinances  in  question  are, 
the  validity  of  the  judgment  will  be  assumed 
«n  appeal.— City  of  Cape  Girardeau  v.  Bur- 
rough,  CMo.  Sup.)  20  S.  W.  C52. 

S3.  Where  a  map  is  put  in  evidence  to  prove 
the  dedication  of  land  for  a  street,  in  the  ab- 
sence of  the  map  in  the  record  it  will  be  pre- 
sumed on  appeal  that  it  sustains  the  judgment 
Id  reference  to  the  dedication. — City  of  Coving- 
ton V.  Chesapeake  &  O.  Ry.  Co.,  (Ky.)  20  S.  W. 
53a 

84.  In  an  action  for  delinquent  taxes  for  the 
years  1884,  1885,  and  1886,  defendants'  bill  of 
exceptions  stated  that  they  read  in  "evidence 
the  record  of  the  county  court,  showing  settle- 
ments made  with  the  treasurer  and  ex  officio 


collector  of  said  county  for  the  years  18S4, 
1885,  and  1886,"  and  then  produced  as  a  wit- 
ness the  deputy  clerk  of  the  county  court  dar- 
ing the  same  years,  and  offered  to  prove  by 
him  'that  at  the  respective  times  when  said  set- 
tlements were  made  with  the  collector  no  or- 
der of  the  court  was  made,  or  certificate  grant- 
ed, showing  that  the  delinquent  or  back  tax 
lists  had  been  examined  or  corrected  by  the 
connty  court,  as  required  by  law;'  and  further, 
that  after  the  commencement  of  this  suit,  and 
a  short  time  before  the  trial  hereof,  without 
authority  or  leg^l  direction  from  the  county. 
court,  the  following  was  added  to  each  of  tbe 
respective  settlements,  viz.:  'And  the  delin- 
quent list  returned  is  now  examined  and  cor- 
rected, and  the  list  so  corrected  is  ordered  cer- 
tified and  filed  in  the  office  of  the  clerk  of  this 
court'  Beld  that,  since  defendants  had  not  ex- 
hibited the  terms  of  the  record  entry  first  read 
by  them,  those  terms  may  have  been  such  as 
to  bring  defendants'  offer  of  proof  under  the  ban 
of  the  rule  forbidding  the  contradiction  of  an 
established  record  by  oral  evidence;  and  the  rul- 
ing of  the  court  would  be  presumed  to  be  cor- 
rect.—State  V.  Maloney,  (Mo.  Sup.)  20  &  W. 
1064 

Weight  and  sufflolenoy  of  evidence. 

85.  In  an  action  against  a  railroad  for  kfll- 
ing  stock,  a  verdict  of  the  Jury,  upon  ooaflict- 
Ing  testimony,  that  plaintiff  was  not  guilty  of 
contributory  negligence,  and  that  the  company 
did  not  exercise  due  care,  is  conclusive  am  to 
the  facts  found.— St.  Louis,  I.  M.  &  S.  By.  Co. 
V.  Taylor,  (Ark.)  20  S.  W.  1083. 

36.  The  chancellor's  judgment  on  an  issue  of 
fact  will  not  be  reversod  on  .tppeal,  unless  clearly 
against  the  weight  of  the  evidence. — Daveyac  t. 
SeUer,  (Ky.)  20  S.  W.  375. 

87.  llie  supreme  court  has  exercised  fOr  a 
long  time  the  right  to  supervise  tbe  findings  of 
fact  of  the  trial  court  in  equity  cases,  and  it  was 
not  the  intention  of  the  legislature  to  abrogate 
this  right  by  Rev.  St.  1889.  i  2135,  providing 
that  the  trial  court,  when  requested  by  one  of 
the  parties  for  the  purpose  of  taking  exceptions, 
Mhall  state  in  writing  the  conclusions  or  fact. 
found  separately  from  the  conclusions  nf  law. — 
Blount  V.  Spratt,  (Mo.  Sup.)  20  S.  W.  967. 

as.  'I'hough  a  verdict  is  perhaps  larger  than 
the  appellate  court  would  have  rendered  if  sit- 
ting as  a  jury,  yet  where,  if  plaintifTs  testi- 
mony is  true,  the  amount  recovered  does  not 
exceed  his  loss,  the  verdict  cannot  be  disturbed. 
—St  Louis,  L  M.  &  8.  Ry.  Co.  v.  Spann,  (Ark.) 
20  8.  W.  014. 

89.  Whore  there  is  evidence  to  support  the 
verdict.  It  will  not  be  disturbed  on  appeal,  though 
a  preponderance  in  the  number  of  witness«-«i  is 
against  it— Oayheart  v.  Patton,  (Ky.)  20  S.  W. 
012. 

40.  The  question  as  to  whether  a  ware- 
houseman agreed  with  a  tobacco  shipper  to  In- 
sure the  latter's  consignment  is  a  question  of 
fact,  and  where  tbe  evidence  is  contlieting  the 
finding  of  tbe  trial  court  thereon  will  not  be 
disturbed.— Cottrell  v.  Brauin,  (Ky.)  20  S.  W. 
703. 

41.  In  trespass  totrytltle.  a  finding,  supported 
by  tue  testimony  of  witnesses  and  the  uppear- 
anco  of  plaintiff's  deed,  tbat  it  was  made  to  in- 
clude tbe  land  in  controversy  by  a  fraudulent  al. 
teratlon,  will  not  bo  disturbod  on  appeal,  though 
the  evidence  is  conflicting.— Uriego  r  Cunning- 
bam,  (Tex.  Sup.)  20  B.  W.  S4. 

Matters  not  apparent  on  the  record. 

43.  An  assignment  of  error  based  on  a  ruling 
of  the  court  and  alleged  facts,  which  are  not 
shown  by  a  proper  bill  of  exceptions,  cannot  be 
sustained.— Fox  v.  Brady,  (Tex.  Oiv.  App.)  'M  H. 
W.  1024. 

.  43.  Where  the  record  doea  not  disclose  the 
issue  joined  by  the  pleadings,  the  court  cannot 
pass  on  the  errors  assigned  to  instructlonB,  or 
the  admission  of  evidence.i — ^Missouri  Pac.  Rv. 
Co.  V.  Shipman,  (Tex.  Qv.  App.)  20  S.  W.  952. 
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Bevlew — Harmless  error. 

44.  In  a  will  contest,  a  Jndnnent  for  inropo- 
nenta  will  not  be  reversed  on  tne  ground  that  a 
certain  interested  witness  should  nave  testified 
In  diief  before  the  other  witnesses  not  inter- 
ested had  testified,  where  it  appears  that  his 
testimony  was  merely  cumulative,  and,  if  left 
out  of  the  case,  could  not  have  aSected  the  re- 
sult.—Morris  V.  Morton's  Ex'rs,  (Ky.)  ao  S.  W. 
287.  , 

45.  Where    the    court    pemrfts    a    certain ' 

anestlon  to  be  asked  a  witness,  over  an  ezcep- 
on,  but  the  witness  declines  to  answer,  the 
nilinK  is  harmless. — Gorham .  t.  Kansas  City 
ft  &  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  1060. 

46.  In  an  equity  suit,  permiUln|'  a  party  to 
testify  over  objection  as  to  transactions  coucem- 
Ing  a  deceased  adverse  party  is  harmless  error 
where  there  issufflcientcompetentevldencein  tho 
case  to  prove  the  matters  sworn  to  bv  such 
party.— Crook  v.  Tull,  (Mo.  Bup. )  20  8.  W.  8. 

47.  In  an  action  for  personal  injuries,  where 
the  court  authorizes  a  finding  of  damages  for 
"sums  paid  out"  by  plaintiff  for  medical  serv- 
ices, when  in  fact  plaintiS  has  not  paid  for  any 
•ervicea,  though  he  has  become  liable  for  such, 
the  error  does  not  affect  the  substantial  rights 
of  defendant  on  the  merits,  and  consequently, 
under  Rev.  St.  1880,  S§  2100,  2.303,  is  not 
ground  for  a  reversal. — Gorham  v.  Kansas  City 
&  S.  Ry.  Oa,  (Mo.  Sup.)  20  S.  W.  1060. 

Objections  waived. 

48.  Where  defendant  introduces  evidence 
after  a  motion,  made  at  the  close  of  plaintifTs 
evidence,  to  withdraw  the  case  from  the  jury, 
is  overruled,  any  error  committed  in  overruling 
the  motion  is  thereby  waived.— Jennings  v.  St. 
Ix>uis,  L  M.  &  S.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W. 
4S0. 

On  secoQd  appeal. 

49.  Where,  on  the  second  appeal  of  a  cause, 
the  facts  are  the  same  as  on  the  first  appeal, 
except  that  a  certain  mortgage  is  set  out  in  full 
on  the  record,  whereas  on  the  first  apppal  its 
subHtance  only  was  given,  though  the  most  es- 
sential clause  was  given  in  full,  and  the  opinion 
In  the  former  appeal  leaves  no  doubt  that  the 
mnrtiragc  referred  to  there  Is  tlie  same  as  the 
one  in  the  second  record,  the  former  opinion 
controls  on  the  second  appeal. — Robertson  v. 
Coates,  (I'ex.  Civ.  App.)  20  S.  W.  876. 

fiO.  An  appellee  who  is  satisfied  with  the 
Judgment  of  the  lower  court,  and  who  has  taken 
no  cross  appeal,  is  not  required  to  make  any 
objections  to  the  rulings  of  the  trial  court;  and 
consequently  a  reversal  of  the  judgment,  and 
the  grant  of  a  new  ti-ial,  which  results  in  a 
.judgment  unfavorable  to  him,  and  from  which 
he  appealn,  are  not  res  judicata  as  to  questions 
which  could  have  been  made  by  him  on  the  first 
appeal  if  he  had  then  been  the  appellant,  or  had 
taken  a  cross  appeal.— Smith  y.  B<M:enschuItz, 
(Ky.)  20  S.  W.  afo. 

Effect  of  appeal  —  From  judgment  ap- 
proving executor's  account. 
51.  A  judgment  of  the  probate  court  approving 
an  executors'  expense  account,  and  a  judgment 
several  days  after  approving  tbeir  final  account, 
oonsticute  practically  but  one  Judgment;  and  ob- 
jections by  creditors  to  items  In  the  expense  ao- 
count,  ap[>ealed  by  tbem  to  the  district  court,  re- 
quire a  trial  there  de  novo,  which  suspends  the 
final  judgment,  leaving  the  estate  unsettled,  and 
pending  the  appeal  we  creditors  cannot  sue  on 
the  executors'  bond.— Wiren  v.  Kesbitt,  (Tex. 
Sup.)  ao&  W.  138. 

Decision — Dismissal. 

53.  Although  a  judgment  be  void  for  want  of 
Jurisdiction,  an  appeal  therefrom  must  be  dls- 
Bdssed,  tmder  Code,  §  763,  where  no  motion  was 
made  ui  the  court  below  to  set  the  Ramp  aside. 
— KasterUng  v.  Thomas,  (Ky.)  20  S.  W.  227. 

68.  A  motion  to  oisuiiiM  an  appeal  lor  laiiure 
to  me  a  complete  abstract,  as  rdquired   by  the 


rules  of  oonrt,  will  not  be  considered  where  the 
motion  does  not  point  out  in  what  respect  the  ab- 
stract is  iosuflSrient. — Garrett  v.  Kansas  City 
Coal  Min.  Co.,  (Ma  Bup.)  20  S.  W.  25. 

Beversal. 

.54.  Where  the  time  for  appealing  from  a 
judgment  of  sale  to  satisfy  a  vendor's  Uen  has 
expired,  and  an  appeal  is  taken  in  time  from  an 
order  confirming  the  sale  made  in  pursuance 
thereof,  and  It  appears  that  the  whole  tract  of 
land  was  sold  to  satisfy  purchase-money  notes, 
some  of  which  were  not  due,  but  that  they  have 
all  since  become  due,  though  the  judgment  of 
sale  cannot  be  reversed  or  considered,  the  order 
confirming  the  sale  may  and  will  be  reversed, 
and  the  cause  remanded,  with  directions  to  set 
aside  the  sale,  and  if  desired  order  a  resale. — 
Gentry  v.  Walker,  (Ky.)  20  S.  W.  291- 

Modification  of  judgment. 

66.  Where  the  supreme  rourt  has  adJuJged 
plaintltr  entitled  to  recover  an  interest  in  land, 
and  accordingly  reversed  the  Judgmtiot  of  the 
trial  court,  and  directed  entry  of  Judgment  in  ac- 
cordance with  the  prayer  of  the  complaint,  and 
defendant  moves  to  modify  this  judgment  on  the 
ground  that  It  operates  to  cut  off  her  claim  for 
taxes,  repairs,  and  Improvements,  which  claim 
was  not  disclosed  on  tbe  abstracts  and  briefs  as 
having  been  made  on  the  appeal,  nor  that  plain- 
tiff asked  any  accounting  for  rents,  the  supreme 
court  will  not  determine  the  claims  on  the  mer- 
its, but  will  modify  the  deci'ee,  and  1  ave  the 
questions  open  for  the  tjr ial  court  on  remand  to 
order  an  account  statol. — Hersbey  r.  Luce,  (Ark.) 
soa  W.  & 

Bemand  for  farther  determination. 

56.  Where  in  trespass  to  try  title  the  ques- 
tion of  boundaiT  is  involved,  and  a  (general 
verdict  for  plaintiff  leaves  the  question  of 
its  correct  location  undetermined,  the  case  will 
be  remanded  so  that  the  juil^ment  may  d<>f;nitely 
fix  such  line.— Reed  v.  Cavitt,  (Tex.  Civ.  App.) 
20  S.  W.  837. 

Damages  for  vexatious  appeal. 

57.  Damages  for  vexations  appeal  will  not 
be  awarded  where  the  questions  of  law  involved 
are  fairly  debatable. — lOasley  v.  Missouri  Pac. 
Ry.  Co.,  (Mo.  Sup.)  20  a  W.  1073. 

APPEARANCE. 

By  nonresident — General   appearance. 

1.  An  appearance  by  a  nonresident  for  the 
purpose  of  ob.i"ctin!j  to  the  court  assuming  juris- 
diction over  his  person  operates  as  an  appearance 
for  all  purposes.  —  Pace  v.  Potter,  (Tex.  Civ. 
App.)  2(}  S.  \V.  928. 

By  attorney  appointed  by  court. 

2.  Where,  in  an  action  to  foreclose  a  trust 
deed  against  nonresidents  and  their  grantee,  it 
appears  that  tbe  nonresident  defendants  were 
warned  to  appear  at  a  term  of  the  court  begin- 
ning less  than  60  days  from  the  entry  of  the 
warning  order,  the  warning  order  being  void, 
the  appearance  of  defendants  by  an  attorney, 
under  the  appointment  of  tbe  court,  is  also 
void.— Herd  v.  Cist.  (Ky.)  20  &  W.  1036. 

Application. 

For  ol.ange  of  venue,  diligenoe  in  making,  sm 

"Venue  In  Civil  Cases, "  6,  T. 
For  insurance,  see  "  Insurance,  "1. 
Of  partnership  assets,  see  "Partnership, "4. 
Of  payments,  see  "Payment, "  4. 

Appropriation. 

Enactment  of  statute  making,  see  "Statutes,  "7. 
For  World's  Fair,  see  "Constitutional  Law,"  1, 9. 
Bight  of  auditor  to  question  vaUdity,  sea  ■State* 
and  SUte  Offloers, "  L 
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Arbitration  and  Award. 

stipulation  in  contractfor  admeasurement  of  work 
performed,  see  "Contracts, "  4-6. 

Argument  of  CounseL 

See  "Criminal  Law, "  80-66;  "Trial, "  8-X4. 

Arraigninent. 

See  "Criminal  Law, "  8. 

Arrest. 

Indictment  of  policeman  for  refusal  to  make  ar- 
rest, see  "Municipal  Ck)rporationB, "  10. 

Uurder  committed  in  resisting,  see  "Homicide," 
8-18. 

Arrest  of  Judgment. 

See  "Criminal  Law, "  153. 

ABSON. 

What  constitutes. 

1.  A  person  who  sets  fire  to  a  schoolhoase 
with  the  Intention  of  burning  an  adjoining  dwell- 
ing, which  is  in  fact  burned  thereby,  is  guilty  of 
burning  the  dwelling.— Combs  r.  Commonwealth, 
(KyjaO  S.  W.  221. 
Indictment. 

9.  An  indictment  for  arson  that  charges 
:that  defMielant  burned  a  dwellinpr  house,  occu- 
pied by  W.,  and  a  storeroom  and  outbuildings, 
occupied  by  W.  and  W.  Bros.,  all  being  the 
property  of  defendant,  but  then  in  the  posses- 
sion of  the  U'.'s  lis  tenants,  the  storehouse  con- 
taining mercbnndise  bolongiug  to  them,  and  that 
it  was  done  fel  anion  sly,  maliciously,  and  will- 
fully, hi  sufficient— Commonwealth  T.  ElUstoo, 
(Ky.)  20  S.  W.  214. 

8.  An  indictment  alleging  that  the  property 
homed  was  a  dwelling  house,  and  that  it  was  oc- 
cupied by  a  person  named,  sufficiently  arers  that 
the  dwelling  was  occupied  by  such  person  as  a 
residence.— <3ommonwealth  ▼.  BlUston,  (Eor.)  20 
a  W.  214 

ASSATJIiT  Ain>  BATTERY. 

With  intent  to  commit  involuntary  manslaughter, 
see  "Homicide, "  89,  40. 

to  kill,  see  "Homicide, "  89-47. 

to  rape,  see  "Kape, "  12-16. 

Criminal  prosecution — Evidence. 

On  a  trial  for  assault  and  battery,  evi- 
dence that  before  striking  the  blow  defendant 
pointed  his  pistol  at  the  person  struck,  and  tried 
to  pull  the  trigger,  is  admissible  as  res  gestae. — 
Ndson  V.  SUte,  (Tex.  Cr.  App.)  20  8.  W.  766. 

Assessment. 

For  public  improvements,  see  "Municipal  Corpo- 
rations, "  18,  19. 

Assets. 

See  "Executors  and  Administrators,  *  L 

ASSIGNMENT. 

See,  also,  "Assignment  lor  Benefit  of  Creditors. " 

Action  by  assignee,  see  "Warehousemen,  "8. 

Of  dower,  see  "  Dower, "  10. 

Of  judgment,  by  president  of  corporation,  see 
"Corporations,  "2. 

Right  of  COD  tractor's  assignee  to  meohanio's  lien, 
see  "Mechanics'  Liens, "  1. 

Set-off  against  assignee  of  judgment,  see  "Corpo- 
rations, "  1. 

What  is  assignable. 

1.  The  right  of  a  vendor  to  bring  a  aeoond 
■nit  la  trespass  to  try  title  is  assignable,  and 


passes    to    his  vendee.— Williams    v.    Bennett, 
(Tex.  C»v.  App.)  20  S.  W.  866. 

Validity  of  assignment — Failure  of  oon- 
sideration. 
2.  Where  a  cestui  qne  tnist  assigns  Uie  in- 
come of  an  estate  to  which  he  is  entitled  under 
a  will,  as  secnrity  for  his  note,  evidence  is  ad- 
missible, in  an  action  by  the  assignee  against 
the  trustee  to  sequester  such  income,  to  show 
failure  of  consideration  of  the  note. — ^Kingman 
V.  Winchell,  (Mo.  Sup.)  20  8.  W.  296. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,  "Fraudulent  Conveyanoea." 

What  constitutes. 

1-  A  mortgage  by  a  debtor  to  aeenre  a  cred- 
itor will  not  be  adjudged  a  general,  assignment 
at  the  suit  of  another  creditor,  because  made  "iu 
contemplation  of  insolvency,  and  with  the  design 
to  prefer  one  or  more  creditors  to  the  exclusion 
in  whole  or  in  part  of  others,"  as  provided  by 
Gen.  St.  art.  2,  c.  44,  S  1,  where  uie  evidence 
fails  to  show  that  the  debtor,  at  the  time  he  exe- 
cuted the  mortga:^,  knew  lie  was  insolvent,  or 
executed  it  iu  contemplation  of  insolvency. — 
Levis  V.  Zinn,  (Ky.)  20  S.  W.  1099. 

2.  The  fact  that  investigation  showed  that 
the  assets  of  such  debtor,  consisting  of  real  es- 
tate and  the  usual  resources  of  a  retail  mer- 
chant, amount  to  about  $12,000,  and  the  liabili- 
ties to  about  $16,000,  and  that  a  short  tinoe 
thereafter  the  debtor  executed  a  deed  of  trust 
for  the  benefit  of  his  creditors  generally,  is  in- 
sufficient to  render  such  mortgage  invalid,  where 
the  uncontradicted  testimony  of  the  debtor 
shows  that  it  was  made  in  good  faiith. — ^L«vis 
V.  Zinn,  (Ky.)  20  S.  W.  1099. 

Validity — Execution  by  partner. 

3.  .Aji  assignment  for  the  benefit  of  credit- 
ors, executed  and  acknowledged  by  one  partner 
un-ler  verbal  authority  from  bis  copartner  antl 
purporting  to  convey  all  the  property  of  the 
partners,  real  and  personal,  not  exempt  from 
execution,  as  required  by  Acta  1879,  c.  53,  can- 
not be  sustained  unless  it  appears  that  the 
copaitiiers  owned  no  land  exempt  from  execu- 
tion, as  an  agent  cannot  be  verbally  authorised 
to  convey  land  of  his  principal.^IcGuffin  v. 
Sowell,  (Tex.  Civ.  App.)  20  S.  W.  871. 

4.  Acts  1879.  c.  53,  p.  57,  provides  that  an 
assignment  for  the  benefit  of  creditors  mast 
convey  all  the  property  not  exempt  from  force<l 
sale,  whether  individual  or  partnership,  belong- 
ing to  the  person  or  persons  making  such  as- 
signment. Hdd  that,  where  the  assignor  own* 
no  real  estate  subject  to  forced  sale,  his  agent. 
acting  under  verbal  authority,  can  make  for 
him  a  valid  assignment. — McOuffin  v.  So'well, 
(Tex.  Civ.  App.)  20  S.  W.  871. 

Action  to  have   mortgage  adjudged   a 
general  assignment. 

5.  In  a  suit  by  creditors  to  have  a  mortgage 
made  to  secure  another  creditor  adjudged  a 
general  assignment  under  Gen.  St.  art  2,  c 
44,  {  1.  it  is  immaterial  whether  the  mortga- 
gee's debt  was  pre-existing  or  otherwise. — Levis 
v.  Zinn,  (Ky.)  20  S.  W.  1099. 

Assignee — Compensation  for  servicas  aa 
attorney. 

6.  .i\n  attorney  who  is  assignee  for  the  ben- 
efit of  creditors  cannot  charge  for  professional 
services  rendered  to  himself  as  trustee  or  to  the 
trust  estate,  even  though  the  deed  of  B.<isi!mnient 
provides  for  the  allowance  of  reasonable  attor- 
ueyx'  fees  out  of  the  trust  funds  before  distri- 
bution thereof;  his  only  legal  claim  being  the 
statutory  commission  allowe<l  to  him  as  as- 
signee.—Kentncky  Nat.  Bank  v.  Stone,  (KyJ 
20  S.  W.  1040. 
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Assiguniolit  of  BrvorSt 

8e««  Appeal,  "8-10. 

AsBooiationB. 

See  "Building  and  Loan  Associations;"  " 
tions. " 

ASST7MFSIT. 
When  lies. 

1.  Wliere  one  corporation  contracts  with  an- 
other for  the  equipment  of  the  premises  of  the 
latter  with  a  certam  system  of  automatic  sprink- 
lers, for  a  speciiied  snm,  and  the  former  has 
fully  performed  the  contract,  its  assignee  may 
maintain  an  action  of  assumpsit  on  a  quantum 
meruit,  instead  of  declaring  specially  on  the  con- 
tract. Williams  r.  Railway  Co.,  (Mo.  Sup.)  20 
S.  W.  631,  followed.— Moore  v.  H.  Gaus  &  Sons 
Manuf  g  Co.,  (Mo.  Sup.)  20  S.  W.  976. 

^-  In  such  case  plaintiff  is  not  bound  to  re- 
sort to  a  court  of  equity  on  refusal  by  defendant 
to  accept  the  system  after  the  completion  of  the 
outracc  by  plaintiff's  assignor,  since  the  conrts  j 
of  law  afford  means  of  redress. — Moore  t.  H.  , 
G_aus  &  Sons  Manuf  g  Co.,  (Mo.  Sup.)  20  S.  W.  | 
!)75.  I 

8.  The  rule  permitting  an  action  of  assump-  ' 
sit  on  a  quantum  meruit  in  case  of  a  specific  , 
contract  is  not  limited  to  "building  contracts," 
the  only  exception  being  contracts  for  personal 
labor  for  a  spcrified  term. — Moore  v.  H.  Gaus  & 
Sous  Manufg  Co.,  (Mo.  Sup.)  20  S.  W.  975. 

Evidence.  ■ 

4.  In  an  action  of  assumpsit  for  the  equip- 
ment of  defendant's  premises  with  a  spriDkler  i 
system  to   eztiaguish    fires,   where    defendant  I 
I'laims  that  there  was  improper  delay  in  pnttinR 
in  the  system,  evidence  as  to  the  condition  of 
the  market  for  water  pipes  at  the  time  the  con- , 
tract  was  made  is  admissible  as  bearing  on  the  ' 
question  as  to  whether  the  contract  was  execut- 
ed in  a  reasonable  time. — Moore  v.  H.  Gaus  & 
Sons  Manufg  Co.,  CMo.  Sup.)  20  S.  W.  975. 

5.  Kvidence  of  the  persons  who  did  the  work 
was  properly  admitted  to  show  that  they  offered 
to  chaPKir'  the  pipes,  and  defendant's  refusal  to 
allow  them  to  do  so  unless  they  would  agree  to 
stand  the  loss  ou  fire  insurance  premium  while 
they  were  at  the  work.— Moore  v.  H.  Gaus  & 
Sons  Manufg  Co.,  (Mo.  Sup.)  20  S.  W.  975. 

6.  In  an  action  agahist  a  railroad  company 
for  work  performed  under  a  construction  con- 
tract which  stipulated  that  the  amount  of  work 
done  should  be  detorniiutHl  by  the  measurement 
of  the  company's  engineer,  the  second  count  in 
the  complaint  was  one  of  quantum  meruit,  un- 
der which  plaintiffs  offered  to  show  the  engi- 
neer's failure  to  measure  the  work,  plaintiffs' 
compliance  with  the  contract,  and  ihe  amoimt 
and  value  of  tlie  work.  Held,  that  the  court 
erred  in  excluding  the  evidence,  since  defend- 
ant's allegation  that  an  estimate  was  made  by 
its  engineer  did  not  preclude  plaintiffs  from 
showing  the  amount  of  their  work,  and  since 
tliey  had  a  risht  to  show  that  the  engineer 
ini.'^coiistrued  the  contract,  and  had  not  meas- 
ured the  work  according  to  contract,  for  which 
purpose  an  alle^ntion  of  fraud  was  unnecessary. 
— ^^  illiams  v.  Chicago,  S.  F.  &  C.  Ry.  Co.,  (Mo. 
Sup.)  20  S.  W.  G31. 

T.  On  an  issue  of  quantum  meruit  for  con- 
struction work  done  on  a  railroad  in  pursuance 
of  a  contract  which  provided  that  the  amoimt  of 
tlje  work  done  should  be  fixed  by  the  measure- 
ments and  certificate  of  the  company's  en- 
gineer, plaintiffs  were  not  required  to  call  the 
engineer  as  a  condition  precedent  to  establishing 
their  case  before  the  jury. — Williams  v.  Chicago, 
S.  P.  &  O.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  631. 

Instructions. 

s.  In  an  action  of  assumpsit  for  the  equip- 
ment of  defendant's  premises  with  a  sprinkler 
system  to  extinsuish  fires,  where  defendant 
pleads  a  counterclaim  for  failure  of  plaintiff's  as- 


signor to  comply  w(th  its  contract,  it  is  not  error 
to  charee  that,  if  plaintiff  has  complied  with  the 
contract,  he  is  entitled  to  recover  the  contract 
price:  and  if  he  has  not  so  done,  still,  if  defend- 
ant has  "used,  possessed,  and  enjoyed  the  same," 
plaintiff  is  entitled  to  recover  what  the  system 
was  reasonably  worth,  less  whatever  damage  de- 
fendant may  have  sustained  by  plaintiff's  fail- 
ure to  comply  with  the  contract— Moore  v.  H. 
Gaus  &  Sons  Manufg  Co.,  (Mo.  Sup.)  20  S.  W. 
975. 

Amount  of  recovery. 

9.  In  an  action  in  assumpsit  by  a  railroad 
contractor  for  work  done  under  a  special  con- 
tract, plaintiff  cannot  recover  more  than  the 
contract  price. — ^Williams  v.  Chicago,  S.  F.  & 
O.  By.  Cto.,  (Mo.  Sup.)  20  S.  W.  €01. 

Assumptiou  of  Bisks.  ■ 

By  servant,  see  "Master  and  Servant, "  40-48. 


ATTACHMENT. 

See,  also,  "Execution;"  "Garnishment." 

Enforcement  of  rights  against  attaching  creditor, 
see  "Sale,  "6. 

Liability  of  sheriff  for  unlawful  seizure,  see  "  Sher- 
iffs and  Constables, "  8. 

Sale,  see  "Judicial  Sales, "  8. 

Affidavit. 

1.  In  attachment  for  a  debt  evidenced  by 
two  notes,  a  motion  to  quash  cannot  be  sus- 
tained ou  the  ground  that  the  affidavit  on  which 
it  was  obtained  does  not  show  when  the  second 
note  sued  on,  which  is  not  yet  due,  will  become 
due;  for  it  is  sufficient  if  the  affidavit  contains 
a  plain  statement  of  what  the  indebtedness  con- 
sists of,  and  what  portion  is  not  due. — Hinsie 
V.  Moody,  (Tex.  Civ.  App.)  20  S.  W.  769. 

Pleading— Amendment  of  petition. 

8.  Where  the  affidavit  for  attachment  and 
the  writ  both  state  the  correct  amount  of  plain- 
tiff's claim,  the  petition,  which  by  mistake  de- 
mands a  less  amount,  may  be  amended  after 
the  issue  of  the  writ  to  support  the  attach- 
ment.— Puckett  V.  Richardson  Drug  Co.,  (Tex. 
Civ.  App.)  20  S.  W.  1127. 

Iievy — On  stock  in  foreign  corporation. 

3.  In  the  absence  of  any  statutory  pro- 
vision, stock  in  a  foreign  corporation  cannot  be 
levied  on  by  n  seizure  of  certificates  within  the 
state. — Armour  Bros.  Banking  Co.  ▼.  Smith, 
(Mo.  Sup.)  20  S.  W.  690. 

4.  Kev.  St.  1889,  S  MO,  provides  that 
shares  of  stock  in  any  corporation  may  be  at- 
tached in  the  same  manner  as  the  same  may  be 
levied  upon  under  execution.  Sections  4915. 
4924,  4925,  495;^,  provide  that,  when  execution 
issues  against  an  owner  of  stock  in  a  corpora- 
tion, an  officer  thereof  shall  furnish  the  sheriff 
a  certificate  of  the  number  of  shares  held  by 
defendant,  and  the  levy  shall  be  made  by  leav- 
ing a  copy  of  the  writ  with  the  secretary  or 
other  otficer,  with  a  certificate  from  the  sheriff 
that  he  levies  on  the  shares  to  satisfy  the  exe- 
cution; and,  when  such  shares  are  sold,  the 
officer  shall  execute  to  the  purchaser  a  bill  of 
sale  conveying  the  same,  and  give  the  secretary 
of  the  corporation  a  copy  of  the  execution,  with 
his  return  thereon,  i/p/rf,  that  the  statutes  ap- 
ply to  domestic  corporations  only,  and  that,  no- 
tice to  the  corporation  being  essential  there- 
under, a  simple  seizure  under  attachment,  and 
sale  of  the  paper  certificate  of  a  foreign  cor- 
poration, convey  no  title  to  the  stock. — Armour 
Bros.  Banking  Co.  v.  Smith,  (Mo.  Sup.)  20  S. 
W.  090. 

Intervention. 

6.  Where  the  statement  of  facts  does  not 
show  that  the  goods,  claimed  by  an  intervener 
under  a  landlord's  lien,  ever  were  in  the  build- 
ing owned  by  him,  nor  at  what  time  they  were 
removed  from  the  building,  a  judgment  that  the 
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intervener  take  nothinic  will  not  be  set  aside. — 
Beavis  r.  Moore,  (Ter.  Oiv.  A.pp.)  20  S.  W.  955. 
ti.  The  heirs  of  defendant  m  an  attachment 
«nit  interrened  on  the  ground  that  they,  as  the 
heirs  of  their  mother,  deceased  wife  of  defend- 
ant, owned  hT  commnnitr  interest  in  part  of 
the  lands  levied  on,  and  that  there  had  been  no 
administration  on  the  estate  of  the  mother,  nor 
jiiiy  necessity  for  the  same.  Hdd,  that  the  heirs 
showpd  no  equitable  frronnd  for  intervention  In 
the  suit.— Hinzie  v.  Moody,  (Tex.  Civ.  App.)  20 
S.  W.  769. 

7.  Unewbo  has  a  seller's  Hen  on  certain  goods 
Is  not  obliged  to  intervene  in  an  attachment  suit 
against  the  buyer  in  order  to  enforce  his  said 
lien,  although  he  may  do  so  — ^Harris  v.  Tenney, 
(Tex.  Sup.)  30  8.  W.  82. 

8.  Where  a  trust  deed  empowers  the  tmstee 
to  "take  immediate  posseision  of  the  goods, 
wares,  and  mertbandiso"  In  dispute,  but  be  has 
not  taken  actual  possession,  ho  can  maintain  the 
statutory  action  for  trial  of  tbo  right  of  property. 
—Willis  V.  Batterfleld,  (Tex.  Sup.)  80  8.  W.  166. 
Order  quashing  writ — Effect  of  reversal 

on  appeal. 

9.  On  the  trial  of  the  right  to  property  on 
which  creditors  nad  levied  an  attacliment,  the 
claimant  answered,  joining  Issue  on  the  merits, 
and  filed  the  necessary  bond.  An  order  quosbinit 
the  attachment  was  made  in  the  original  action, 
but  on  appeal  the  order  was  reversed,  and  after 
the  mandate  of  the  supreme  court,  reinstating 
the  attachment  and  foreclosing  the  lien  secured 
thereby,  bad  been  received  by  the  court  which 
made  the  order  quashing  the  attachment,  the 
alfkimant  filed  a  plea  in  abatement  setting  up 
^hBt  the  attacibment  had  been  quashed,  that  his 
replevin  bond  had  been  thereby  discharged,  and 
that,  therefore,  the  action  to  try  the  rlebt  to  the 
property  should  be  dismissed.  Held,  that  it 
was  error  to  sustain  the  plea,  since  the  parties 
were  in  the  same  position  as  if  no  order  quash- 
ing the  attachment  had  been  made.  Blum  v. 
Addington,  (Tex.  Sup.)  9  B.  W.  83,  distinguished. 
—Carpenter  t.  First  Kat  Bank,  (Tex.  Sup.)  20  8. 
W.  130. 

Wrongfal  attachment. 

10.  While  an  occupation  tax  license  for  the 
sale  of  liquors  may  pass  by  a  sale  thereof  with, 
out  complying  with  the  statute  providing  that 
it  must  be  transferred  on  the  books  of  the  offi- 
cers who  issued  it,  the  purchaser  cannot  recov. 
IT  the  value  of  such  license  from  persons  at- 
taching and  selling  it,  because  the  law  inhibits 
a  second  transfer,  and.  If  the  title  passed  by 
the  sale,  the  purchaser  could  not  be  deprived 
of  his  title  by  the  sale  under  attachment. — Cox 
T.  Trent,  (Tex.  Ov.  App.)  20  S.  W.  1118. 

Attestation. 

Of  wiU,  see  "Wills,  "8. 

ATT0BNE7  AND  CLIENT. 

Appearanoe  by  attorney,  see  "Appearance, "  8, 

Argument  and  remarks  of  counsel,  see  "Trial,"  8- 
14. 

Assignee  for  creditors,  right  to  compensation  as 
attorney,  see  "Assignment  for  Benefit  of  Cred- 
itors, "  6. 

Attorney  as  special  commissioner  to  sell  land  on 
execution,  see  "Execution, "  7. 

Attorney's  fee  in  stock-killing  cases,  see  "Consti- 
tutional Law, "  8. 

Occupation  tax  on  lawyers,  see  "Constitutional 
Law,  "14-18. 

When  relation  exists. 

1.  Where  a  judgment  debtor  places  in  the 
hands  of  an  attorney  notes  executed  by  the 
Judgment  creditor,  purchased  by  the  debtor  for 
the  purpose  of  setting  them  off  against  the 
judgment,  knowledge  by  the  attorney  of  the 
subsequent  assignment  of  the  judgment  cannot 
be  imputed  to  the  judgment  debtor,  if  the  notes 
ware  placed  in  the  attorney's  hands  for  safe- 


.  r  **"''>  **  '"  *^*^  *  <^"^  ^^  relation- 
ship of  attorney  and  client  would  not  exist  be- 
tween them.— Smith  t.  WOaon,  (Tex.  CIt.  App.) 
20  S.  W.  1119. 

Promise  of  client  to  make  gift  to  attor- 
ney. 

2.  An  attorney,  who  had  agreed  to  defend 
a  prisoner  confined  in  jail  for  a  stipulated  fee, 
which  was  duly  paid  him,  afterwards,  and 
while  the  relationship   of  attorney   and  client 

,  continued,   received   from   the   client   a   promise 

I  to  give  him  a  mule  in  case  the  attorney  snc- 

.  ceeded    In    securing   an   acqnittal.    The   client 

I  was  acquitted,  but  did  not  deliver  the  mnle. 

I  Held,  in  an  action  of  replevin  for  the  mule,  that 

the  executory  promise  conferred  no  title  on  the 

attorney.— Marshall  v.  Dossett,  (Arlc)  20  S.  W. 

810. 

Auditor. 

Bee  "  Btates  and  Btate  Ol&oers, "  1. 

Aoatrallan  Ballot  Law. 

Bee  "Elections  and  Voters, » 1. 

Award. 

In  proceedings  to  establish  road,    sea   "High- 
ways, "9. 

BAIL. 

Bight  to  bail  in  criminal  case — Capital 
offense. 
1.  On  an  application  for  bail  by  one  indict- 
ed for  a  capital  offense,  the  burden  is  on  him 
to  show  that  the  proof  of  his  guilt  is  not  evl- 
dent.— Ex  parte  Jones,  (Tex.  Cr.  App.)  20  S.  W. 
983. 

3.  On  an  application  for  Imil  by  a  person 
charged  with  murder,  petitioner  testified  that 
the  shooting  was  done  in  self-defense,  and  gave 
a  description  of  how  it  occurred.  HM,  that  ball 
was  properly  refused  where  it  appeared  that  the 
descnptfon  of  the  circumstances  of  the  shooting 
given  oy  him  immediately  after  it  occurred  was 
totaltj^  different  from  that  given  by  him  on  the 
examining  trial,  and  that  the  wounds  from  which 
decoased  died  oonld  not  have  been  Inflicted  as 
testified  to  by  defendant. — Ex  parte  Pace,  (Tei. 
Or.  App.)  20  S.  W.  922. 

8.  It  appeared  that,  during  several  weeks 
prior  to  the  killing  with  which  petitioner  was 
charged,  deceased  had  threatened  to  kill  petition- 
er; that  the  latter's  horse  was  shot  into  in  the 
night;  that  deceased  and  some  of  his  aasodates. 
while  armed,  had  hunted  for  him  in  the  town 
where  the  parties  resided;  that  deceased  had 
expressed  intense  hatred  of  petitioner,  and  put 
him  in  such  fear  for  his  life  that  he  had  ceased 
to  stay  at  home  at  nif^t  On  the  morning  of 
the  killing,  petitioner  opened  the  door  of  the 
bnilding  where  he  had  pn.ssed  the  night,  and  saw 
deceased  on  the  walk.  Petitioner  had  a  shotsnra 
in  the  house,  and  with  it  he  shot  deceased  twice, 
instantly  killing  him.  Deceased  n-as  armed  at 
the  time.  Held,  that  petitioner  was  entitled  to  be 
admitted  to  baU.— Ex  parte  Rankin,  20  S.  W. 
202,  30  Tex.  App.  71. 

4.  Where,  on  application  for  bail  by  a  per- 
son accused  of  murder,  it  appeared  that  the 
killing  was  committed  with  express  malice, 
and  the  only  question  involved  is  the  identity 
of  the  person  who  committed  the  murder,  the 
judgment  refusing  bail  will  not  be  disturbied.— 
McKlnney  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
3G3. 

Disease  of  accused. 

5.  An  application  for  admission  to  baD  on 
the  ground  that  accused  is  suffering  from  a 
complication  of  diseases,  and  requires  "judi- 
cious exercise,  proper  food,  and  medical  treat- 
ment," will  be  refused  where  it  does  not  appear 
that  he  cannot  receive  proper  care  and  treat- 
ment at  the  hands  of  the  jail  authorities.— Kx 
parte  Meudor,  (Tex.  Cr.  App.)  20  S.  W.  371. 
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Admission  to  ball  pending  appeal. 

6.  Where  a  defen&nt,  who  has  been  con- 
Ticted  and  sentenced  on  a  charge  of  perjtUTi 
and  haa  appealed,  is  admitted  by  the  conrt  to 
bail,  in  accordance  with  Rev.  St  1889,  U  428S, 
4284.  he  is  entitled  to  go  at  libertTi  notwith- 
standing the  fact  that  no  order  stajring  the  Judg- 
ment against  him  was  issued,  as  provided  in 
section  4283.— In  re  Bauer,  (Mo.  Sap.)  20  S. 
W.  48a 

Necessity  to  issue  writ  of  habeas   cor- 
pus. 

7.  Under  Act  March  18,  1875,  P-^aws  1875, 
p.  42,)  a  special  criminal  court  was  organized 
in  Laiajrette  county.     Section  3  of  the  statute 

foverning  that  court  provides  that  it  "shall 
are  the  same  Jnrisdlcfion  aa  the  circuit  court 
now  has  in  criminal  cases,"  and  shall  have 
power  to  issue  writs  of  habeas  corpus.  Rev. 
St.  188»,  §  5114,  provides  that  the  application 
for  a  writ  of  habeas  corpus  by  one  held  on  a 
charge  of  crime  shall  be  made,  in  the  first  in- 
stance, to  the  judge  of  Uie  circuit  court  for  the 
-county  in  which  the  applicant  is  held  in  custody, 
except  in  the  city  of  St  Ix>uis  the  application 
shall  be  made  to  the  judge  of  the  criminal  court 
for  said  city.  Hrld,  where  resort  to  habeas 
corpus  becomes  necessary  to  admit  a  prisoi<pr  in 
fjstayette  county  to  bail,  such  applicat  on  sh  ul>l 
first  be  made  to  the  circuit  judge;  but  that  the 
judge  of  the  separate  criminal  court  could 
admit  to  bail  a  prisoner  in  custody  under  pro- 
cess of  his  own  court  without  issuing  a  writ  of 
habeas  corpus. — State  v.  Field,  (Mo.  Sup.)  20  S. 
W.  672. 

Sufficiency  of  bond. 

8.  A  recognizance  filed  in  the  county  court 
and  reciting  that  defendant,  "who  stands 
-charged  in  tnis  court  with  the  offense  of  adul- 
tery, and  who  has  been  convicted  of  said  offense 
in  this  court,  shall  before  this  court  from  day  to 
day,"  etc.,  is  defective,  since  it  does  not  bind  de- 
fendant to  appear  before  any  court. — ^Rppin  t. 
State,  (Tex.  Or.  App.)  20  S.  W.  979. 

Binding    defendant   to   appear   In 

wrong  court. 

9.  Since  the  conrt  of  appeals  is,  by  the  act 
of  1892,  succeeded  as  to  its  criminal  jurisdic- 
tion by  the  court  of  criminal  appeals,  a  recog- 
nizance on  appeal  in  a  criminal  case,  binding 
the  appellant  "to  abide  the  judgment  of  the 
court  of  appeals,"  is  not  a  legal  obligation,  and 
the  appeal  will,  on  motion,  be  dismissed. — Cnm- 
mings  V.  State,  (Tex.  Cr.  App.)  20  8.  W.  706. 

Description  of  offense. 

10.  On  a_ppeal  from  a  conviction  for  unlaw- 
fully carrying  arms,  a  recoj^iizance  is  bad 
which  recites  in  the  alternative  that  the  of- 
fense was  the  unlawfully  carrying  a  pistol  on 
"or"  about  the  person.— Parker  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  707. 

11.  A  recognizance  which  states  that  defend- 
ant is  charged  with  the  offense  of  using  abusive 
language  in  a  manner  calculated  to  provoke  a 
breach  of  the  peace  Is  not  sufGcient,  since  nnder 
Pen.  Code,  art.  495a,  the  language,  to  cnnstitnte 
an  offense,  must  be  used  to  or  in  the  presence  of 
the  person  likely  to  be  provoked  to  a  breach  of 
the  Deace.— Harris  v.  State,  (Tex.  Cr.  App.)  20 
&  W.  708. 

13.  A  recognizance  executed  under  (3ode 
Crim.  Proc.  arts.  851-853,  to  secure  the  release 
from  imprisonment  pending  appeal,  of  one  who 
has  been  convicted  of  a  misdemeanor  not  con- 
stituting eo  nomine  an  offense,  must  recite  the 
essentia  elements  of  the  offense;  and  hence  a 
recognizance  given  by  one  convicted  of  selling 
liquor  in  violation  of  the  local  option  law,  which 
fails  to  state  that  an  election  was  held  in  the 
county  or  one  of  its  subdivisions  to  determine 
whether  or  not  the  sale  of  liquor  should  be  pro- 
hibited, and  that  aa  a  result  of  such  dection  the 
sale  of  liquor  was  prohibited,  is  fatally  defective, 
as  these  are  essential  elements  of  the  offense. — 
Sanders  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  360. 


18.  Where  an  indictment  charges  that  de- 
fendant knowingly  sold  or  gave  intoxicating  liq- 
unr  to  a  minor  without  the  written  consent 
of  the  parent  or  guardian  of  such  minor,  or 
some  one  standing  m  their  stead,  a  recognizance 
stating  that  defendant  is  charged  with  the  of- 
fense of  knowingly  selling  intoxicating  liquor 
to  a  minor  without  the  written  consent  of  the 
parent  or  guardian,  but  failing  to  state  that  It 
was  sold  or  given  to  such  minor  "without  the 
consent  of  some  one  standing  in  the  place  of 
the  parent  or  guardian,"  fails  to  state  an  of- 
fense; Willson,  Crim.  St  <  1705.  providing  that 
the  very  offense  named  in  the  indictment  must 
be  stated  in  the  recognizance, — and  the  cause 
must  be  dismissed. — McDauiel  v.  State,  (Tex. 
Or.  App.)  20  S.  W.  1108. 

BaisJng  amount  of  bond   on   granting 
new  trial. 

14.  The  fact  that  the  court  immediately  af- 
ter granting  a  motion  for  a  new  trial,  raised  de- 
fendant's bond  from  $2,000  to  ^,000,  thus  in- 
suring his  being  detained  In  custody,  on  account 
of  his  not  being  able  to  make  such  a  large  bond, 
is  not  ground  for  rerersal.— Johnson  t.  Stat& 
(Tex.  Cr.  App.)  20  8.  W.  985. 

Surrender  of  defendant  by  sureties. 

15.  Rev.  St  1880,  {  4130,  providing  for  the 
surrender  of  their  principal  by  the  sureties  on 
a  bail  bond,  applies  where  bail  is  given  for  ap- 
pearance in  an  appellate  court  as  well  as  in  a 
court  of  original  Jurisdiction. — In  re  Bauer, 
(Mo.  Sup.)  20  S.  W.  4S& 

Bight  to  make  new  bond. 

16.  Where  a  defendant  has  been  surrendered 
b^  his  sureties  pending  appaal,  he  should  be 
given  reasonable  time  and  opportunity  to  make 
another  bond.— In  re  Bauer,  (Mo.  Sup.)  20  S. 
W.  488. 


Bailment. 


See  "Carrierfc  » 


Ballots. 

See  "Elactions  and  Voters, "  8,  ^ 

Bankruptcy. 

See  "  Assignment  for  Benefit  of  Creditors." 

BANES  AND  BANKINQ. 

Taxation  of  banic  deposits,  see  "Taxation,"!,  3. 

Application  of  deposits  to  payment  of 
notea. 

1.  Where  a  bank  holds  a  mortgage  on  the 
property  of  a  depositor  it  is  authorized  by  such 
mortgage  to  appropriate  the  deposits  to  the  pay- 
ment of  the  notes  for  which  such  mortgage  is 
givi-n. — Mcrclinnts'  &  Planters'  Bank  v.  Meyer, 
(Ark.)  20  S.  W.  406. 

2.  Where  a  bank  receives  money  on  de- 
posit and  afterwards  a  note  payable  at  that 
bank  by  the  depositor  is  pl.iccd  in  the  bank  by 
the  payee  for  collection,  but  at  the  time  the  note 
becomes  due  there  are  no  funds  of  the  maker  in 
the  bank,  the  bank  is  not  bound  to  approprfate 
to  the  part  payment  of  the  note  funds  after- 
wards received  at  the  bank  to  the  credit  of  the 
maker  of  the  note.— Merchants'  &  Planters' 
Bank  r.  Meyer,  (Ark.)  20  S.  W.  406. 

Faying  out  deposit  on  which  lien  ex- 
ists— Liability  to  lienor. 
8.  Where  a  bank  receives  money  on  deposit 
without  notice  of  any  lien  on  the  money  depos- 
ited, it  is  bound  to  pay  checks  drawn  on  it  by 
the  depositor,  and  it  is  not  liable  to  a  person 
holding  a  lien  upon  the  money  for  so  doing. — 
Merchants'  .fc  Planters'  Bank  v.  Meyer,  (Ark.) 
20  S.  W.  406. 
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Benefits. 

From  Mtabllahment  of  road,  aeo  "Highway*, "  9. 

Right  to  get  off  benefits  agaiDst  damages  in  con- 
demnation proceedings,  see  "Eminent  Domain, " 
39,80. 

Best  and  Secondary  Evidence. 

Bee  "Evidence, "  6-S. 

Bill  of  Ezceiytions. 

Bee  "EzceptloQS,  Bill  of. " 

Bill  of  Exchange. 

Bee  "Hegotiabie  Instruments, "  29. 

BUls  and  Notes. 

Bee  "Negotiable  Instruments." 

Blasting. 

See  "Kegllgenoe, "  1. 

Bona  Fide  Purchasers. 

Bee  "NeRotiable  Instruments,"  8;  "Bale,"  8,  9; 
"Vendor  and  Purchaser, "  11, 12. 

BONDS. 

See,  also,  "Bail;"  "Principal  and  Surety." 

County  bonds,  see  "Counties,  "8,4. 

• Interest  on,  see  "Interest, "  8. 

For  conveyance  of  land,  see  "Vendor  and  Purchas- 
er,"!. 

For  costs  in  mandamus  proceedings,  see  "Manda- 
mus, "  7. 

Injunction  bond,  see  "Injunction,  "8,  4, 

Of  guardian,  llabilitj  of  surety,  see  "Guardian 
and  Ward, "  9. 

Of  trustees,  see  "Trusts, "  15,  la. 

On  appeal,  see  "Appeal, " 0. 

in  criniinai  cases,  see  "Criminal  Law, "  189, 

190. 

Replevin  bonds,  see  "Rpplevln, "  3,  3. 

Sequestration  bond,  see  "Sequestration, "8. 

Failure  of  some  sureties  to  sign. 

1.  Proof  that  the  partiea  who  signed  a  Doud 
did  so  on  the  condition  tliat  other  persons 
named  therein  as  sureties  would  also  sign  it 
is  competent  to  stow  that  it  was  never  com- 
pletely executed.— State  v.  Wallis,  (Arlt.)  20  S. 

■i.  The  fact  that  one  who  is  named  as  sure- 
tr  in  a  bond  has  not  signed  it  is  siiffirient  no- 
tice to  all  persons  dealing  with  it  that  the  writ- 
ing does  noi  become  the  bond  of  those  who  have 
.signed  it  until  the  signature  of  the  one  so  named 
is  obtained.— State  v.  Wallis,  (Ark.)  20  8.  W. 
Sll. 

3.  Though  a  person's  name  is  written  on 
the  face  of  a  bond  as  a  surety,  and  he  has  sign- 
ed an  affidavit  as  to  his  solvency,  which  is  at- 
tached thereto,  and  he  has  signed  tlie  jurat  to 
the  affidavit  of  another  surety,  attached  to  the 
bond,  a  verdict  that  the  party  did  not  authenti- 
cate the  bond  as  his  act  will  not  be  disturbed, 
iu  the  absence  of  any  explanation  of  his  failure 
to  subscribe  it  in  the  regular  way,  or  of  how 
the  bond  passed  from  his  hands  after  he  signed 
the  aSidavit  and  jurat,  or  of  any  evidence  that 
he  knew  it  had  been  delivered. — State  t.  Wallis, 
(Ark.)  20  S.  W.  811. 

Books  of  Account. 

As  evidence,  see  "Evidence, "  28. 

BOUND  ABIES. 

Judgment  establishing,  see  "Judgment,  "4. 
Parol  evidence  to  show,  see  "Evidence,"  87. 


Plats  and  surveys. 

1.  Courses  and  d<  stances  must  yield  to  the 
demands  of  an  actual  survey  when  tlie  evidence 
determines  the  fact  of  such  survey;  so  that, 
where  the  surveyor's  field  notes  show  actual  sur- 
veys on  the  eround.  and  the  lines  and  comers 
thereof  are  called  for  as  contiguous,  and  evidence 
of  such  surveys  are  still  found  which  reasonably 
Indicate  an  excess  in  the  distance  of  the  lines  <u 
860  varas  in  7,116  varas,  at  the  date  of  the  sur- 
vey, (1856,)  considered  trifiini;,  and  a  slight  va- 
riance of  75  varas  in  the  course,  these  discrepan- 
cies should  not  overcome  the  other  evidence 
pointing  to  tbe  fact  that  the  snrveys  are  con- 
tiguous.—Graham  V.  Dewees,  (Tex.  Sup.)  20  & 
W.  127. 

2.  Plaintiff  claimed  that,  under  a  patent 
granting  the  "east  lialf"  of  a  quarter  section, 
his  land  extended  to  a  north  and  south  line  di- 
viding the  quarter  section  in  equal  halves,  while 
defendant  claimed  through  a  patent  granting 
the  west  half  of  the  quarter,  "according  to  the 
official  plat  of  the  survey,"  wikich  placed  the  di- 
vision Une  15  feet  east  of  the  line  <daimed  by 
plaintiff.  The  quarter  section  was  fractionaL 
and  according  to  the  official  plat  the  west  half 
contained  SK)  acres,  while  the  east  half  con- 
tained but  80.  Held  that,  as  the  official  ^t 
controlled  in  the  identification  of  land  granted 
by  government  patents,  plaintiff  had  no  title  to 
the  strip  of  land  in  dispute. — Turner  v.  Union 
Pac.  By.  Co..  (Mo.  Sup.)  20  S.  W.  673. 

3.  An  action  of  trespass  to  tiy  title  to  land 
involved  the  question  of  whetlier  the  land 
sought  to  be  recovered  was  a  part  of  the  Mary 
Beacham  league  or  a  vacancy  between  that  sur- 
vey and  the  Punchard  lea^e.  In  the  field 
notes  of  the  Mary  Beacham  its  west  line  called 
for  the  east  line  of  league  No.  3.  League  No. 
3  was  afterwards  resurveyed,  and  called  the 
"Punchard  League."  There  was  not  so  much 
land  in  the  new  survey,  and  the  distances  and 
boundaries  were  not  the  same,  and  the  north 
line  of  the  Mary  Beacham,  on  being  run  from 
its  northeast  comer,  as  called  for  by  witness 
trees,  gets  its  complement  before  reselling  the 
east  line  of  the  Punchard  survey,  leaving  va- 
cant the  amount  of  land  sought  to  be  recovered, 
except  about  eight  acres,  conceded  to  be  in  the 
Mary  Beacham.  Held,  that  such  land,  with  the 
exception  of  the  eight  acres  specified,  did  not 
form  a  part  of  the  Mary  Beacham  league,  but 
was  a  vacancy  between  that  survey  and  the 
Punchard  league.— Moore  v.  McCown,  (Tex. 
Civ.  App.)  20  S.  W.  1112. 

Courses  and  distances. 

4.  Where  a  double  locust,  called  for  in  a 
deed  as  a  comer,  is  near  the  mouth  of  a  stream, 
instead  of  being  at  the  head,  as  may  have  been 
supposed,  and  the  course  therefrom  is  descrilied 
as  uorth  down  the  stream  to  a  certain  point, 
about  which  there  is  no  dispute,  the  only  way 
to  run  the  line  is  to  extend  it  in  a  straight  line 
to  that  point.— Rains  v.  Rains,  (Ky.)  20  a  W. 
1099. 

Controlled  by  monuments. 

5.  The  facts  that  land  granted  by  the  state 
had  been  simply  platted  on  paper  without  an  ac- 
tual survey  being  made,  and  that  the  second  cor- 
ner failed  tor  was  300  varas  further  distant  from 
the  bosinning  corner  than  the  distance  specified 
in  the  patent,  will  not  warrant  an  instruction 
that  the  jury  should  locate  the  grant  l>y  coarse 
and  distance  alone,  when  there  are  other  calls 
in  the  patent  for  well-established  monuments 
which  would  also  have  to  be  disregarded,  as  the 
rnle  is  that  all  the  calls  of  the  patent  should  be 
looked  to  in  determining  what  was  the  particn- 
Inr  land  intended  to  be  conveyed. — Roberts  v. 
Helms,  (Tei.  Civ.  App.)  20  S.  W.  1004. 

Adverse  possession. 

6.  Where,  in  a  STilt  by  certain  property  hold- 
era  against  a  city,  the  evidence  shows  an  nncer- 
tainty  as  to  the  direction  in  which  one  of  the 
boundary  lines  of  the  city  should  run,  but  it  ap- 
pears that  the  boundary  claimed  by  the  city  has 
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been  acquiesced  in  by  both  partips  for  over  20 
jeara,  and  until  the  time  of  bringing  the  suit, 
such  boundary  iriU  be  considored  the  correct  one. 
—Belknap  y.  aty  of  iMoisTiUe,  (Ey.)  20  S.  W. 
300. 

Bight  of  squatter  to  gnestlon  location 
of  boondary  line. 
7.  Where  plaintiSa  in  ejectment  hare  been 
in  posseaaion  of  a  large  tract  of  land  for  over 
30  years,  claiminK  to  the  boundaries  as  de- 
scribed in  their  deed,  defendant,  a  mere  intruder 
on  a  part  of  the  land  near  the  boundary  line, 
ninnot  question  the  correctness  of  plaintiffs' 
dt>ed,  and  asnert  that  the  part  on  which  he 
gqnntted  is  within  the  boundaries  of  an  adjoin- 
ing; owner,  with  whom  he  is  not  in  any  manner 
ronnected,  and  that  plaintiffs'  long-continued 
possession  gave  them  no  title,  because  they  ner- 
«r  made  an  actual  entry  on  such  part. — Stem- 
bridge  ▼.  Britschu.  (Ey.)  20  &  W.  27& 

Evidence. 

8.  In  a  dispute  as  to  the  boundary  Una  be- 
tween adjoiniag  proprietors,  testimony  that  a 
former  owner  of  the  elder  survey,  who  was  one 
of  tbe  original  surveyors  of  tbe  tract  and  helped 
to  locate  the  comers,  and  who  has  since  died, 
pointed  out  to  witness  a  certain  place  as  a  cor- 
ner, is  admissible.— Beal  v.  Aabarry,  (Tex.  Sup.) 
^  a  W.  115. 

— —  Field  notes. 

0.  Where  a  survey  la  made  without  legal  au- 
thority, copies  of  the  field  notes  thereof,  though 
<»rtifled  from  the  general  land  office,  are  inad- 
missible.—Von  Rosenberg  y.  Haynes,(Tex.  Sup.) 
flO  B.  W.  X43. 

Brands. 

Altering  brands,  see  "Animals. "  1,  S. 
Branding  another's  stock,  see  "Animals, "  S. 
On  logs,  indictment  for  defacing,  see  "Logs  and 
Logging. " 

BTTXLDINa  AND  LOAN  ASSOCI- 
ATIONS. 

Bights  and  liabilities  of  members. 

1.  In  estimating  tbe  amount  due  from  a  de- 
-oeasea  stockholder  to  a  bnilding  and  loan  asso- 
ciation be  should  be  credited  merely  with  the 
withdrawal  value  of  his  shares,  and  not  witb 
their  estimated  value.— Hensol  v.  International 
Bldg.  &  Loan  Ass'n,  (I'ex.  Sup.)  30  S.  W.  116. 

Bights  and  liabilities  of  borrowing 
member. 
2.  In  an  action  by  the  receiver  of  an  in- 
solvent building  association  to  recover  the 
amount  due  from  a  borrowing  member,  defend- 
ant should  be  charged  with  the  amount  of  the 
loan,  and  credited  with  interest  and  premiums 
paid  by  him,  but  no  credit  should  be  allowed  for 
-dues  paid  on  his  stock.  —  Rogers  v.  Hargo, 
(Tenn5  20  S.  W.  430. 

Burden  of  Proot 

8m  "Evidence." 

BVBJOtljABY. 

What  oonstitates — Character  of  prem- 
ises. 
1.  A  storage  room,  included  under  the  same 
root  and  connected  by  a  porch  on  each  side  with 
s  room  in  which  the  owner  lives,  though  with- 
out internal  communication  with  such  room,  is  a 
part  of  a  dwelling,  witbiu  Rev.  St.  1889,  {  8525, 
declaring  that  no  building  shall  be  deemed  a 
dwelling,  or  any  part  thereof,  so  as  to  be  the 
subject  of  burglary,  unless  the  same  be  Joined 
to  or  immediately  connected  therewith.— State  v. 
Hutchinson,  (Mo.  Sup.)  20  S.  W.  34. 


Indictment  and  information. 

2.  Rev.  St  18S9,  (  8B30,  which  ma  Ices  no  dis- 
tinction between  burglary  committed  by  day  dt 
at  night,  and  saetioa  4116,  which  obviates  the 
necessity  of  stating  spaelfloally  in  an  indictment 
tbe  time  at  which  any  offense  was  committed, 
when  time  is  not  of  the  essence,  relieve  the  ne- 
cessity for  so  stating  the  time  in  an  indictment 
tor  burglary.— State  v.  Hutchinson,  (Mo.  Sup.)  20 

a  w.  84. 

8.  Where  an  indictment  for  bnrglary  char- 
ges the  theft  of  specific  articles,  an  averment 
Uiat  the  breaking  was  done  "with  intent  to  com- 
mit theft"  is  sumdent,  without  setting  out  the 
essential  elements  of  theft. — ^Biefaam  v.  State. 
(Tex.  Or.  App.)  20  S.  W.  577. 

4.  A  sheriff's  office  is  a  "honse,"  within 
Pen.  Code,  art.  704,  which  defines  the  crime  of 
bursary  as  being  the  entry  of  a  "house"  by 
force,  etc.;  and  nence  an  indictment  which 
charges  defendant  with  brealcing  into  the  sher- 
iff's office,  and  also  into  a  vault  therein,  is  suffi- 

I  dent,  though  it  does  not  use  the  precise  lan- 

I  guage  of  ue  statute,  and  allege  the  sherifTs 
office  to  be  a  house.— Bigham  v.  State,  (Tex.  Cr. 

i  App.)  20  S.  W.  677. 

I  !>■  An  indictment  charging  that  defendant 
feloiuonsly,  fraudnlenUy,  and  burglariously,  by 
force  and  threats,  did  break  and  enter  a  house 
with  intent  to  commit  tiieft.  is  good,  though  it 
fiUls  to  charge  the  entry  as  being  mode  cither  in 
the  day  or  night.— Sampson  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  708. 

0.  An  indictment  which  charges  a  breaking 
into  a  house  with  intent  to  take  property  be- 
longing to  S.  and  L.  from  their  possession,  with- 
out the  consent  of  the  "owner,"  and  with  intent 
to  deprive  the  "owner"  of  the  value  thereof,  is 
fatally  defective.  If  the  property  intended  to 
be  stolen  belonged  to  S.  and  L.  Jointly,  the  in- 
dictment is  insnJfficient,  because  it  fails  to  nega- 
tive the  consent  of  the  owners  by  the  necessary 
allegations  that  the  property  was  taken  from 
their  possession  without  the  consent  of  "either," 
and  with  intent  to  deprive  said  "owners"  of  the 
value  thereof;  and,  if  the  separate  possession 
and  ownership  of  S.  and  L.  in  the  property 
taken  is  intended  to  be  charged,  then  the  in- 
dictment is  fatally  defective,  in  not  alleging  th* 
taking  to  have  been  without  the  consent  of^said 
"owners,"  and  with  intent  to  deprive  the  "own- 
ers" of  the  value  thereof.  —  Jones  v.  State, 
(Tex.  Cr.  App.)  20  8.  W.  395. 

7.  An  indictment  charging  defendant  with 
willfully,  forcibly,  and  feloniously  brealdng  and 
entering  a  certain  car,  with  intent  to  steal  prop- 
erty therefrom,  and  naming  the  property  stolen, 
is  not  defective  in  failing  to  charge  that  the  en- 
try was  with  intent  to  steal. — Aliller  v.  Com- 
monwealth, (Ky.)  20  S.  W.  108. 

Pleading  and  proof. 

8.  Un  a  trial  for  burglary  and  larceny,  a  var 
rlance  between  the  given  name  of  tbe  owner  ot 
the  building  and  the  property  alleged  to  have 
been  stolen,  as  charged  in  the  indictment  and  as 
proved  on  the  trial,  is  not  ground  for  an  acquittal, 
as  being  material  to  tbe  merits  of  the  cose,  or 
prejudicial  to  defendant,  within  Rev.  St.  1839,  % 
4114,  since  it  is  not  necessary  to  prove  tbe  owner- 
ship of  tbe  property  stolen,  but  only  the  breaking 
and  entering  with  intent  to  steal. — State  v.  Hutch- 
inson, (Mo.  Hud.)  20  8.  W.  84. 

9.  Under  Gen.  St  c.  29,  art.  6,  f  4,  provid- 
ing that  if  any  person  shall  feloniously  break  a 
warehouse  "with  intent  to  steal,"  he  shall  be 
punished,  etc.,  a  person  may  be  tried  and  con- 
victed of  breaking  a  smokehouse  with  the  inten- 
tion of  stealing  meat  therefrom,  and  of  actually 
stealing  the  same,  though  the  evidence  shows 
only  a  breaking  with  intent  to  steal. — Mollins 
T.  Commonwealth,  (Ky.)  20  S.  W.  1035. 

10.  Code  Crim.  Proc.  art.  426,  provides  that 
where  property  is  owned  in  common  or  jointly, 
by  two  or  more  persons,  tbe  ownership  may  be 
alleged  to  be  in  either  or  all  of  them.  Held 
that,  where  the  property  stolen  belonged  to  two 
persons,  it  is  sufficient  to  lay  ownerahip  in  one 
of  them,  and  the  state  need  not  prove  want  of 
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consent,  except  in  the  one  In  whom  ownership 
waa  laid  — Goates  t.  State,  (Tex.  Cr.  App.)  20 
S.  W.  586. 

11.  In  a  trial  for  bnrglair  the  state  need  not 
charge  or  proTe  that  the  entry  was  made  aininst 
the  consent  of  the  owner. — Sampson  v.  State, 
(Tex.  Cr.  App.)  20  8.  W.  70a 

Evidence. 

12.  In  a  prosecution  for  burglary,  a  pair 
of  drawers  alleged  to  have  been  stolen  at  the 
time  of  the  burglarjr,  and  worn  by  defendant 
a  few  days  thereafter,  when  arrested,  are  ad- 
misable  in  evidence  for  the  purpoae  of  com- 
paring them  with  another  pair  purchased  by 
an  inmate  of  the  burglarized  house  at  the  same 
time  as  the  stolen  pair,  both  being  of  a  partic- 
ular make  and  patent,  with  certain  numbers 
stamped  thereon.— Woodruff  t.  State,  (Tex.  Cr. 
App.)  20  8.  W.  573. 

IS.  VVnere  It  appeared  that  defendant  en- 
tered a  house  to  steal  beer,  evidence  that  he 
possessed  lar^e  means  and  was  in  good  financial 
condition  is  immaterial,  since  it  does  not  an- 
tagonize the  criminative  facts  nor  mitigate  the 
offense.— Coates  v.  State,  (Tex.  Or.  App.)  20 
a  W.  685. 

14.  Two  photograph  galleries  were  burglar- 
ized in  a  town  on  the  same  night,  and  lenses 
stolen  from  both  were  found  in  defendant's  pos- 
session. Defendant  claimed  that  he  had  re- 
ceived the  lenses  from  one  J.,  under  contract  as 
a  carrier.  Hdd,  on  defendant's  trial  for  bui^ 
l^ary  of  one  of  the  galleries,  that  it  was  com- 
petent to  admit  evidence  in  regard  to  the  bur^ 
glary  of  the  other  as  establishing  the  res  gestae, 
and  as  a  circumstance  tending  to  connect  de- 
fendant with  the  crime  charged.— Kelly  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  3&. 

15.  In  defendant's  possession  was  also  found 
a  lens  which  had  been  stolen  from  a  gallery  in 
another  town,  and  it  was  shown  that  defendant 
was  in  this  gallery  the  day  before  it  was  bur- 
glarized, and  made  inquiries  about  the  business 
of  photography.  Held,  that  this  evidence  was 
relevant  as  tending  to  disprove  the  reasonable- 
ness of  defendant  s  explanation  of  his  posses- 
sion of  the  wpper^.— Kelly  ▼.  State,  (Tex.  Cr. 
App.)  20  S.  W.  365. 

Want  of  consent  of  owner. 

16.  Ownership  and  want  of  consent  having 
been  proved  in  the  real  owner  of  the  property 
burglarized,  who  also  had  the  actual  control 
and  management  of  it,  it  was  not  incumbent  on 
the  state  also  to  prove  want  of  consent  in  the 
owner's  bartender.— VaUereal  ▼.  State,  (Tex.  Or. 
App.)  20  S.  W.  657. 

Sufficiency. 

17.  In  a  trial  for  burglary,  a  merchant  testl- 
fled  that,  as  he  was  on  his  way  to  his  store,  he 
saw  a  window  broken  in  the  store  burglarized, 
and  a  vacant  place  from  which  goods  were 
taken.  Soon  afterwards  defendant,  with  otli- 
ers,  came  to  him,  and  offered  for  sale  some 
shirts,  pants,  and  suspenders,  which  he  pur- 
chased. The  owner  of  the  store  burglarized 
identified  the  goods  as  his.  Beld,  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  of 
guilty.— Trent  v.  State,  (Tex.  Or.  App.)  20  S.  W. 

18.  Where  one  enters  a  house  late  at  night 
by  climbing  through  a  window,  which,  though 
open,  is  an  unusual  place,  within  Pen.  C!ode, 
airt.  708,  and,  on  being  discovered,  makes  his 
escape  through  the  window,  it  mav  well  be  in- 
ferred his  purpose  was  theft — Alexander  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  766. 

Instructions. 

19.  The  evidence  showed  that  defendant  and 
one  v.  opened  the  door,  and  together  entered 
the  house;  that  both  took  property  therefrom 
belonging  to  the  owner;  and  that  they  were  im- 
mediately arrested,  with  some  of  the  property 
in  their  possession.  HM,  that  the  court  prop- 
erly refused  to  instruct  the  jury  that,  if  V. 
opened  the  door,  and  defendant  subsequently 


entered  the  house,  th^  iboiild  aoqidt  him. — Val- 
lereal  r.  State.  Cnac  Or.  Apf.)  20  &  W.  557. 

SO.  Under  Rev.  St.  IDitU,  i  »■»,  allowing  a 
Joinder  of  burglary  and  larceny  in  the  same  ooont. 
and  a  conviction  for  either  or  tx>tb,  it  is  error  to 
instraot  as  to  burglary,  and  as  to  burglary  and 
larceny,  without  instructing  also  as  to  larceny.— 
Stater.  Hutchinson,  (Ho.  Sup.)  ao  8.  W.  ^^. 

21.  Where  there  are  two  counts  in  an  indict- 
ment for  burglary, — one  charging  the  offense  to 
have  been  committed  at  nitfbt,  and  the  other 
charging  it  to  have  been  committed  in  the  day- 
time,— ^it  is  proper  for  the  court,  by  instruction, 
to  limit  the  jury  to  a  consideration  of  the  first 
count,  where  it  appears  that  the  offense  was 
committed  at  night.— Ooates  v.  State,  (Tex.  Cr. 
Anp.)  20  8.  W.  585. 

32.  Where  there  is  proof  that  part  of  th<» 
property  stolen  at  the  time  of  the  bursary  w*» 
found  soon  thereafter  in  the  possession  of  dt- 
feiidant,  it  is  not  error  to  refuse  to  direct  a  vw- 
dict  of  acquittaL— State  v.  Owsley,  (Mo.  Sop.) 

20  S.  w.  m. 

23.  An  instruction  that  recent  possession  of 
propjrty  obtained  by  burglary,  if  not  satisfac- 
torily explained,  is  presumed  to  be  a  guilty  pos- 
session; and  tliat  such  presumption  becomes 
concliiRive  niilesa  defenduit  shall  satisfy  the 
jnry  that  It  is  not  a  guilty  possession;  but  that, 
if  the  jury  bdieve  such  presumption  is  not  cor- 
rol>oi-ated  by  other  evidence,  it  may  be  rebutted 
by  the  fact  of  defendant's  good  character,  if 
sni;h  has  beoi  shown, — is  not  erroneous  when 
the  jury  is  also  told  that,  if  they  beKeve  defend- 
ant hiis  ^ven  a  reasonable  explanation  of  his 
possession,  and  if  he  did  not  actually  aid  in  bur- 
glary, and  came  honestly  into  such  possessiou, 
he  should  be  acquitted.— State  v.  Owsley,  (Mo. 
Sup.)  20  S.  w.  m. 

24.  It  appeared  tliat  some  of  the  artidea 
stolen  were  found  in  defendant's  possession  at 
the  time  of  liis  arrest,  and  that  others  were 
found  at  the  house  of  defendant's  wife,  with 
whom  he  was  not  living  at  the  time  of  hU  ar- 
rest. It  did  not  appear  when  these  latter  articles 
were  found,  or  that  they  were  in  the  possesaon 
of  defendant,  and  no  explanation  of  their  posses- 
sion was  given  on  the  trial.  Held,  that  correct 
instructioiui  as  to  the  presumption  arising  from 
the  recent  possession  by  defendant  of  the  stolen 
property  were  prejudicial  to  defendant  when  the 
property  referred  to  in  the  instructions  included 
the  articles  found  at  the  house  of  defendant's 
wife.— 8tate  v.  Owsley,  (Mo.  Sup.)  20  S.  W. 
104. 

BiixiaL 

Of  poor,  liability  of  county,  a«e  "Poor  and  Poor 
Laws." 

BiisineBS  Homestead. 

See  "Homestead, "  18,  21. 

Oancellatlon. 

Of  contracts,  see  "Equity,  "4-11. 

CAEETEES. 

See,  also,  "Horseand  Street  Railroads;"  "RaUrosd 

Companies. " 
Limitation  of  action  by  passenger,  see'Iimite- 

tlon  of  Actions, "  1. 

Oooda  destroyed  by  fire — luabiUty  for 
negligence  of  compress  company. 
1.  In  an  action  by  the  owner  of  cottsn 
agidnst  a  common  carrier  to  recover  damages 
for  its  loss  by  fire,  the  evidence  showed  that 
the  carrier,  after  receiving  it,  placed  it  in  the 
hands  nt  a  IJiird  party,  to  be  compressed:  that 
the  compress  was  a  large  shed,  open  on  the 
east,  where  a  platform  45  feet  wide  reached 
a  railroad  track  on  which  were  several  cars 
loaded  with  cotton,  from  one  of  which  a  serv- 
ant of  the  compress  company  removed  a  bale  in 
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which  the  fire  originated  about  five  miirates  aft- 
erwards; that  the  officers  and  employes  of  the 
compress  company  itiduleed  in  smoking  under 
and  around  the  shed;  that  one  empl<^e  had 
been  seen  carrying  matches  behind  his  ear; 
that  on  the  day  of  the  fire  an  officer  of  the 
company  was  seen  under  the  shed  walking  oyer 
some  cotton  with  a  lighted  dgar  in  his  hand. 
Htii,  that  the  evidence  was  sufficient  to  sup- 
port a  finding  that  die  fire  arose  from  the  neg- 
ligence of  the  compress  company. — Otis  Oo.  ▼. 
IDssonri  Pac.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  676. 

2.  Where  a  railway  company,  in  a  bill  of 
lading  for  the  shipment  of  cotton,  reserves  the 
right  to  have  it  compressed,  and  afterwards 
places  it  in  the  hands  of  a  compress  company 
for  that  purpose,  such  compress  company  be- 
comes the  agent  of  the  railway  company,  and, 
if  the  cotton  is  damaged  or  destroyed  by  the 
negligence  of  the  compress  company,  the  rail- 
way company  is  liable  to  the  owner.— Otis  Co.  r. 
Missouri  Pac  Ry.  Co.,  (Mo.  Sup.)  20  S.  W. 
678. 
Liability  as  warebousemen. 

8.  A  carrier  is  not  liable  as  such  for  goods 
placed  in  its  warehouse  after  transportation, 
although  the  consignee  may  have  had  no  op- 
portunity to  remove  them,  because  told  they 
were  not  there,  but  its  liability  is  that  only  of 
a  warehonaeman. — East  Tennessee,  V.  &  G.  Ry. 
Co.  V.  Kelly,  (Tenn.)  20  S.  W.  312;   Id.  314. 

4.  'n^ere  goods  are  placed  by  a  carrier  in 
its  warehouse,  and  the  cousi^ee  inquires  for 
them  a  number  of  times,  but  is  told  each  time 
they  are  not  there,  the  carrier  is  liable  as  a 
warehouseman  for  their  destruction  by  fire, 
notwithstanding  the  fire  may  have  occurred 
without  any  negligence  on  its  part,  as  the  fail- 
ure to  ddirer  was  the  proximate  cause.  Dem- 
injc  V.  Storage  Co.,  17  S.  W.  89,  90  Tenn.  353, 
followed.— East  Tennessee,  V.  &  G.  Ry.  Oo.  v. 
Kelly,  (Tenn.)  20  S.  W.  312:  Id.  .314. 
Live-stook  Bhipments — Daisy  due  to  in- 
ability to  fiimlsh  can. 

•5.  A  common  carrier,  who  agrees  to  furnish 
at  a  certain  time  and  place,  if  they  can  be  got- 
ten, cars  for  the  transportation  of  live  stock, 
and  who  has  the  cars  applied  for  on  hand  at 
tlM  time  and  place  specified,  is  not  relieved  from 
liability  for  damages  for  refusing  to  receive  and 
a^p  the  stock,  after  tender  of  the  same  by  the 
person  making  application,  be^au^e  of  an  un- 
usual and  unjjrecedpnted  acoumnlntion  of  live 
i>lock  at  such  time  and  place,  received  in  transitu 
from  connecting  carriers  and  local  shippers. — 
Cross  ▼.  McFaden,  (Tex.  Civ.  App.)  20  S.  W. 
846. 

Estoppel  to  claim  damages  for  de- 
lay. 

6.  Because  plaintifF  consented  that  the  cat- 
tle need  not  be  fed  and  watered  at  the  first  sta- 
tion he  is  not  estopped  from  claiming  damages 
resulting  from  an  unusual  delay  in  reaching  the 
next  station  caused  by  the  negligence  of  the 
company.— St.  Louis,  A.  &  T.  Ry.  Ca  r.  Turner, 
(Tex.  CiT.  App.)  20  S.  W.  1008. 

Notice  of  claim. 

7.  Plaintlfr  delivered  his  cattle  to  the  com- 
pany, and  executed  a  contract  reciting  that,  "as 
a,  condition  i>recedent  to  his  right"  to  damages 
for  loss  or  injury  of  his  stock  in  transit,  he  must 
give  notice  in  writing  of  his  claim  therefor  to 
some  general  officer  of  the  company,  or  its  near- 
est station  agent,  within  one  day  after  the  deliv- 
ery of  the  stock  at  the  destination.  Held,  that 
verbal  testimony  that  the  terminus  of  the  rail- 
road company  was  at  one  point,  and  the  destina- 
tion was  at  another,  was  admissible  as  bearing 
on  the  reasonableness  of  the  contract  in  requir- 
ing written  notice  of  damage  at  the  destination, 
and  in  connection  with  other  evidence  that 
there  was  no  agent  at  the  point  of  destination.— 
St.  Louis,  A  &  T.  Ry.  Co.  t.  Turner,  (Tex.  Civ. 
App.)  20  S.  W.  1008. 

8.  It  was  not  error  to  find  that  the  con- 
tract reqniring  notice  waa   unreasonable   and 


Told,  when  It  appeared  that  there  was  no  officer 
or  agent  of  the  company  at  the  point  of  destina- 
tion, even  if  the  company  did  have  a  general 
office    at  another  station  two    miles    across  a 

,  river,  in  another  state.— St.  Louis,  A.  &  T.  Ry. 

]  Co.  T.  Tamw,  (Tex.  Oiv.  App.)  20  B.  W.  1008. 

——  Pleading. 

9.  Tn  an  action  against  a  railroad  company 

for  damages  for  delay  in  thij  transportation  of 

certain  rattle,   on  allegation   that   *'the  cattle 

were  negligently  delayed  fifteen  hours  in  transit, 

;  leaving  them  in  the  cars  for  that  time  witliout 

food  or  water,  whereby  chey  lost  llesh,  and  loss- 

{  ened  in  value  to  the  extent  of  $5  per  head," 

<  was  snuicient  on  general  demurrer.— St.  Louis, 

A.  &  T.  Ry.  Co.  v.  Turner,  (Tex.  Civ.  App.)  20 

8.  w.  looa 

Pleading  and  proof. 

10.  'U'here  it  is  alleged  that  the  delay  was 
caused  by  the  negligence  of  the  railroad  com- 
pany, 'without  stating  what  the  negligence  was, 
evidence  of  the  bad  condition  of  the  track 
where  tlip  delay  occurred  was  admissible  to  show 
such  nei^ligence.— St.  Louis,  A.  &  T.  I^.  Co.  ▼. 
Turner,  (Tex.  Oiv.  App.)  20  8.  W.  1008. 

Limiting  liability. 

11.  Where  a  carrier  affords  shippers  no  op- 
portunity to  contract  for  the  transportation  of 
freight  under  its  common-law  liability,  but  re- 
ceives only  upon  condition  that  exemption  be 
accorded  it,  a  contract  containing  such  exemp- 
tion is  void,  and  the  fact  that  it  was  entered 
into  knowingly  by  a  shipper,  and  without  de- 
mand for  any  different  contract,  makes  no  dif- 
ference.—Little  Rock  &  Ft.  8.  Ry.  Co.  v.  Cra- 
vens, (Ark.)  20  S.  W.  803. 

Vi.  A  common  carrier  may  stipulate,  in  a 
contract  of  shipment  to  a  point  beyond  its  line, 
t'-at  it  shall  be  released  from  liability  after  the 
chattels  shipped  have  left  its  line,  and  snch  sUp- 
ulation  will  result  to  the  benefit  of  a  connecting 
carrier  over  whose  line  the  chattels  pass,  ex- 
empting such  connecting  carrier  from  liability 
for  loss,  except  that  which  occurs  on  ii«  own 
road.  Hailway  Co.  v.  Adams,  (Tex.  ,Sup.)  1* 
S.  W.  66«.  followed.— International  &  Q.  N.  R. 
Oo.  ▼.  Mohula,  (Tex.  av.  App.)  20  S.  W.  1002. 

Law  governing  contract. 

18.  In  an  action  broagfat  in  Missouri 
against  a  railroad  company  for  the  value  of  cot- 
ton destroyed  in  transitu  by  fire,  it  appeared 
that  the  bill  of  lading  was  made  in  Texas,, 
and  the  cotton  was  shipped  to  Massachusetts. 
Defendant  answered,  setting  up  a  provision  in 
the  bill  of  lading  that  "this  company  shall  not 
be  liable  for  loss  or  damage  by  fire,  to  which 
plaintiff  pleaded  in  reply  a  statute  of  Texas, 
declaring  void  any  limitation  by  carriers  of 
their  common-law  liability,  but  It  appeared 
that  the  statute  did  not  apply  to  shipments  to 
.  points  without  the  state.  Held,  that  it  was  er- 
ror to  refuse  an  instruction  that  the  bill  of  lad- 
i  ing,  being  a  through  one,  should  l>e  construed  by 
'  the  laws  of  Missouri,  aa  such  instruction  would 
be  equivalent  to  disregarding  the  statute  plead- 
ed, and  place  defendant's  liability  solely  under 
the  common  law,  equally  in  force  in  both  states. 
—Otis  Co.  V.  Missouri  Pac.  By.  Co.,  (Mo.  Sup.) 
20  S.  W.  676. 

Injuries  to  passengers  —  Express  mes- 
senger. 

14.  An  express  messenger  who  is  injured^ 
while  engaged  in  his  duties  as  sucli,  by  the  de- 
railing of  the  express  car,  has  the  same  right 

i  of  action  against  the  railway  company  as  any 
passenger  would  have  under  the  same  circum- 

'  stances.— Fordyce  ▼.  Jackson,  (Ark.)  20  S.  W. 
528. 
Negligence  of  cable  company. 

15.  In  an  action  against  a  cable  railway  for 
personal  injuries  caused  by  the  running  away  of 
a  car  on  which  plaintiff  was  a  passenger,  the  re- 
sult of  the  breaking  of  a  grip  shank,  the  fact 
that  the  brakea  proved  Insufficient  to  hold  th* 
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«ar8  when  the  xrip  sbank  broke  raises  »  ine- 
sumption  that  ttaey  were  defective  in  construc- 
tioa.— Sharp  t.  Eansas  Cit7  Cable  By.  Co.,  (Mo. 
Sup.)  20  B.  W.  93. 

16.  It  is  the  duty  of  •  cable  railway  company 
Id  supplying  Kripa  and  brakes,  and  in  keupinR 
them  in  r6pair,  to  anticipate  all  such  weather 
and  coDditions  of  track  as  might  reasonably  be 
expected  in  such  a  climate.— Sharp  v.  Kansas 
City  Cable  Ry.  Co.,  (Ma  Sup.)  90  B.  W.  98. 

Iitjnries  to   passengers — Collision  with 
cattle  on  track. 

17.  A  railway  company  cannot  escape  lia- 
bility for  an  injury  to  a  passenger  caused  by  the 
(■njdne  coming  in  contact  with  an  animal  on  Ita 
track,  on  the  ground  that  snch  animal  came 
there  without  its  knowledge.— Fordyoe  ▼.  Jack- 
son, (Ark.)  20  S.  W.  52a 

18.  It  is  the  duty  of  a  railway  company,  for 
the  protection  of  passengers,  to  properly  fence 
its  track  against  the  intrusion  of  cattle,  if  in  so 
doine  it  will  lessen  the  probability  o*  acfirlent. 
— Fordyce  v.  Jackson,  (Ark.)  20  8.  W.  528. 

19.  Where  the  fireman  on  a  locomotive  failed 
to  maintain  a  lookout  as  the  train  entered  upon 
a  curve  in  the  road,  where  it  was  impossible  for 
the  engineer  to  see  both  sides  of  the  track  from 
his  place  in  the  cab,  and  such  train  thereby 
came  in  contact  with  an  animal  on  its  track, 
derailing  one  of  its  cars,  and  injuring  an  ex- 
press messenger,  who  occtipied  the  relation  of 
a  passenger,  snch  company  is  liable. — ^Fordyoe 
r.  Jackson,  (Ark.)  20  S.  W.  628. 

Sough  roadbed. 

80.  Tn  an  action  for  injnrles  received  by  plain- 
tiff while  a  passenger  on  defendant's  train  be- 
cause of  the  car  window  falUng  on  his  hand,  in 
passing  over  a  rough  place  in  the  road,  an  in- 
struction for  the  jury  to  find  for  plaintiff  if  they 
"believe  from  the  evidence  •  •  •  that  while 
traveling  on  said  train  plaintiff  was  injured  by 
i-eason  of  said  train  passing  over  a  rough  place 
in  defendant's  roadbed,"  cau^g  the  sash  to  fall 
on  his  hand  and  injure  it,  is  not  erroneous  as  be- 
ing on  the  weight  of  the  evidence,  and  withdraw- 
ing from  the  jury  the  question  whether  the  rough 
place  in  the  roadbed  was  caused  by  defendant's 
iie^igence,  where  the  court  also  charges  that 
plaintiff  must  show  that  "defendant  had  negli- 
gently suffered  its  roadbed  to  be  out  of  such  re- 
pair as  to  cause  said  injury." — Gulf.  C.  it  S.  F. 
Ry.  Co.  V.  Killebrew,  CTex.  Sup.)  20  S.  W.  182. 

21.  In  an  action  against  a  carrier  for  injury 
to  a  passenger,  caused  by  a  rough  roadbed,  an 
inatmction  that  "it  was  the  duty  of  defendant  to 
keep  its  roadbed  in  such  repair,  and  its  cars  in 
such  condition,  as  to  transport  those  traveling 
upon  its  trains  safely  over  its  road,  and,  if  it 
negligtntly  failed  to  do  so,  and  an  injury  re- 
solted  from  snch  failure,  without  such  want  of 
care  on  the  part  of  the  par^  injured  as  u  pru- 
-dent  person  would  have  used  under  like  circum- 
stances, then  defendant  would  be  liable," 
though  erroneous,  is  cured  by  an  instrucliou, 
also  given,  that  to  entitle  plaintiff  to  recover  he 
must  show  l>y  a  preponderance  of  the  evidence 
tliat  the  defendant  hid  nesligently  suffered  its 
roadbed  to  he  out  of  such  repair  as  to  cause 
such  injury,  and  unless  the  jury  so  believe  from 
the  evidence  they  should  find  for  the  defendant 


20  S.  Wi.lS2.  rever8ed.-Oulf,  C.  &  S.  F.  Hy. 
1005. 


Co.  V.  Killebrew,   (Tex.  Civ.  App.)  20  S. 


i.  Where  there  is  no  conflict  in  the  evidence 
as  to  defendant's  nc-glij^nce  ir  failing  to  keep 
its  track  in  proper  condition,  and  the  jury  finds 
that  the  improper  condition  of  the  track  cnum-d 
the  injury,  such  charge  is  not  reversible  error, 
since  the  charge  only  nad  reference  to  the  issue 
of  negligence,  and  the  jury,  from  the  evidence, 
<'Ould  have  found  no  other  veidict  than  that  de- 
fendant was  negligent  in  permitting  its  roadbed 
to  get  out  of  repair.  20  S.  W.  182,  reversed. — 
Oulf,  C.  &  S.  F.  Ry.  Oo.  t.  Killebrew,  (Tex. 
Civ.  App.)  20  8.  W.  1005. 

•m.  In  an  action  against  a  carrier  for  iajuiy 
to  a  passenger,  caused  by  a  rough  place  in  the 


rcadbed,  an  instmctian  Qiat  'It  was  the  dnty  of 
defendant  to  keep  ita  roadbed  in  snch  repair,  and 
its  cars  in  such  condition,  as  to  transport  thoao 
tiaveling  upon  its  trains  safely  over  ita  road, 
and,  if  it  negligently  &iled  to  do  so,  and  an  inju- 
ry reanlted  m>m  such  failure  without  sndt  want 
of  care  on  the  part  of  the  party  injured  as  a  pm- 
dent  person  would  have  used  under  like  drvnm- 
stances,"  then  defendant  would  be  liable,  is  erro- 
neous, as  it  makes  defendant  an  insurer  of  its 
passengCTs.— Gulf,  C.  &  S.  F.  Ity.  Co.  t.  Kille- 
toew,  (Tex.  Sup.)  20  8.  W.  VSi. 

Burden  of  proot. 

24.  In  an  action  against  B  cable  railway  for 
personal  injuries  caused  by  the  running  away  of 
a  car  on  which  plaintiff  was  a  passenger,  the  re- 
sult of  the  breaking  of  a  grip  shank,  plaintiff 
cannot  complain  that  he  was  compelled  to  carry 
the  burden  of  proof  on  the  trial,  when  tbe  ooart 
charged  that  "the  burden  of  proof  is  upon  the 
defendant  to  establish  to  the  reasonable  satisfac- 
tion of  tbe  jury  that  it  could  not  discover  any  in- 
suffloiency  of  tLe  grip  shanks  or  rail  brakes,  if 
any  tbere  was,  by  the  exercise  of  the  utmo-st 
practicable  sidll  and  foresight. " — Sharpy.  Kansas 
City  Cable  Ry.  Co.,  (Mo.  Sup.)  20  &  W.  Oa 

— —  Evidence. 

25.  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiffT  a  passenger,  caused  by  a 
car  jumping  the  track,  where  tbe  issue  Is  irtietlier 

Slaintiff  was  injured  at  all,  and  the  physicians 
isagree,  evidence  that  Uie  conductor  of  the 
ti-ain,  who  was  in  a  seat  near  plaintiff  at  the 
time  of  the  accident,  was  not  injured,  is  admls- 
Bible.  19  S.  W.  438,  reversed.— Levy  v.  Canip- 
bdl,  (Tex.  Sup.)  20  S.  W.  190. 

26.  In  an  action  by  a  husDand  to  recover  for 
personal  injuries  received  in  a  wreck  by  his 
wife  while  a  passenger  on  defendants'  railroad. 
evidence  by  plaintiff  that  soon  after  the  wreck 
some  ties  had  been  replaced  and  others  reset, 
on  which  there  were  no  marks  made  by  wheela 
running  off  the  track,  is  admissible  to  rebut  de- 
fendants' evidence  that  the  track  was  in  good 
condition  at  fbe  time  of  the  wreck,  and  was 
used  thereafter  without  repair. — Fordyce  v. 
Withers,  (Tex.  Civ.  App.)  20  S.  W.  700. 

27.  Evidence  of  other  wrecks  is  inadmissv- 
ble.— Fordyce  v.  Withers,  (Tex.  Civ.  App.)  20 
8.  W.  766. 

Instructions. 

28.  The  court  properly  charged  that  the  law 
required  defendant  to  take  great  care  in  the 
management  of  its  trains.— Texas  Out.  Ry.  Co. 
T.  Stewart,  (Tex.  Civ.  App.)  20  8.  W.  962. 

29.  An  instruction  that  "it  is  not  negligence 
in  itself  to  start  a  train  from  a  passenger  depot 
without  ringing  a  bell  or  blowing  a  whistle,  or 
saying  'All  aboard,'  "  is  properly  Qualified  by 
the  further  statement  that  the  law  does  not  un- 
dertakr  tn  declare  what  act  or  omission  amounts 
to  negligence,  but  it  is  for  the  Jnn'  to  determine 
from  the  evidence.— Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Cooper,  (Tex.  Civ.  App.)  20  S.  W.  990. 

80.  Where  the  place  at  which  plaintiff  was 
injured  was  a  passenger  depot,  though  a  flag  sta- 
tion and  watering  place,  an  instruction  request- 
ed by  defendant,  'that  a  higher  degree  of  care 
is  required  of  trainmen  at  a  passenger  depot 
than  at  stopping  places  for  water  only,  is  prop- 
erly refused. — Galveston.  H.  &  S.  A.  Ry.  Oo.  t. 
Ooop«r,  (Tex.  Civ,  App.)  20  8.  W.  900. 

ttl.  It  was  not  error  to  refuse  a  charge  thai 
defendants  should  recover  if  the  evidence  showed 
that  the  cars  ran  off  the  track  and  were  ovei^ 
turned,  but  failed  to  disclose  any  defect  in  the 
machinery  connected  with  the  train,  in  the 
roadbed,  rails,  or  ties,  or  any  mismanagement 
on  the  part  of  those  operating  the  train,  since 
the  derailment  of  a  car  is  prima  facie  evidence 
of  negligence,  and  such  a  charge  would  be  upon 
the  weight  of  evidence. — Fordyce  v.  Withers, 
(Tex.  Civ.  App.)  20  S.  W.  706. 

82.  For  the  same  reason  it  was  not  error  t» 
refuse  a  charge  that  defendants  should  recover 
if  tbe  evidence  showed  that  the  car  waa  otbt- 
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turned,  bnt  n«  csiiib  or  retaon  vas  shown  for 
gnch  overtnmine,  and  if  defendants  showed 
that  the  roadbed  and  cars  and  muchinerf  con- 
nected therewith  were  saitable.  and  in  good  con- 
dition, and  that  the  operatives  of  the  train 
were  in  exercise  of  reasonable  care  and  pru- 
dence in  the  management  and  rnnniai;  of  the 
train.— Fordj-ce  v.  Withers,  (Tex.  CSv.  App.)  20 
S.  W.  786. 

88.  A  charge  that  railway  companies,  in  cai^ 
tying  passangera,  do  not  become  insurers  of 
ttieir  safety,  and  are  not  liable  for  injuries 
which  result  from  an  accident  prodnoed  by 
a  latent  defect  in  machinery  or  roadbed,  which 
could  not  ha<7e  been  fameen  by  use  of  due  care, 
and,  if  the  wreck  was  accidentally  caused  by 
some  unexplained  defect  which  could  not  hare 
been  provided  against  by  defendants  by  the  ex- 
ercise of  such  care  as  reafronably  cautious  per- 
sons would  have  exercised  under  the  circum- 
stances, plaintiff  could  not  recover.  Is  correct, 
with  a  further  explanation  as  to  what  prudence 
and  caro  reasonably  cautioas  persons  would 
have  exercised  under  the  circumstances. — For- 
dywe  T.  Withers,  ('Pex.  Oir.  App.)  20  8.  W.  768. 

34.  It  was  error  to  charge  that  carriers  are 
held  to  the  greatest  possible  care  for  the  safety 
of  their  pasaenitere.  Tfae^  are  not  insurers  of 
the  absolute  safety  of  their  passengers,  but  are 
required  to  provide  for  tbcir  safe  oonveyaneb 
as  far  as  human  care  and  foresight  will  go; 
"and  tbelr  duty  extends  to  the  providing  ot 
good  and  sufficient  material,  the  employment  of 
skilled  engineers,  correct  methods  in  the  orig- 
inal conHtruction,  inspection,  and  subsequent 
maintennnco  in  repair  of  its  road,  embank- 
mnnts,"  etc.,  "and  of  the  engines  and  cars  which 
it  osea,  and  the  speed  of  its  trains,  •  •  • 
and  a  failure  of  duty  in  any  of  these  respects 
tenders  defendants  liable,"  —  since  such  charge 
Imposed  too  great  care  on  defendants  as  car< 
iriers  of  passengers.!— fy>Tdyee  t.  Withers,  CTwl 
Civ.  App.)  20  S.  W.  70tf. 

Contributory  negllRonoe  of  passenger. 

85.  It  ia  not  contributory  negligence  for  a 
passenger  on  entering  a  railroad  car  while  it  is 
running  over  a  rough  roadbed  to  rest  bis  arm  in 
an  open  window  to  steady  himself  without  first 
examining  the  window  to  see  if  it  is  secure 
against  falliiur  on  account  of  the  joltiug  of  the 
train.— Gulf,  C.  &  S.  F.  Ity.  Co.  v.  Kfllebrew, 
Alex.  Snp.)  L'O  S.  W.  182. 

SO.  In  an  action  for  injuries  sustained  by  be- 
ing thrown  against  a  car  stove  by  a  jar  caused 
by  coupling  cars,  the  fact  that  plaintiff,  then  a 
child  three  years  old,  was  at  the  time  sitting 
with  her  mother  bf  the  store  for  protection  from 
roM.  ilot'S  nnt  cnnstitute  contributory  nedigence. 
—Texas  Cent.  Ry.  Co.  v.  Stewart,  (Tex.  Civ. 
App.)  20  S.  W.  0G2. 

iir.  The  court  charged  that.  In  order  to  de- 
fend fronr.  liability  on  account  of  alleged  cor- 
trib'.itory  negligence  on  the  part  of  plaintiff  or 
her  mother,  die  burden  is  on  defendant  to  "satis- 
ty  yon"  of  such  contributory  norlieence.  Held, 
ttat  the  use  of  the  wonl  satisfy"  was  error, 
since  a  preponderance  of  evidence  is  sufficient 
tu  sustain  such  a  defense. — Texas  Cent.  By.  CSo. 
V.  Stcvvart,  (Tex.  Civ.  App.)  20  S.  W.  9C2. 

Ejection  of  passenger. 

•'$.  In  an  action  by  a  passenger  against  a 
carrier  for  wrongful  ejection,  evidence  that 
when  plaintiff  offered  the  conductor  a  pass  the 
latter  snid  that  it  wos  bogus  and  plaintiff  would 
have  to  get  off,  that  he  told  plaintifC  he  looked 
upon  him  as  a  gentleman,  and  did  not  want  to 
mil  Vim  off.  and,  on  his  refusing  to  get  off,  took 
him  by  the  arm  and  led  him  off,  does  not  waj> 
rant  an  instruction  allowing  a  r^coverj*  of  dam- 
ages if  the  conductor  used  abusive  language  or 
insults  to  plaintiff,  or  offered  indignities  to  his 
•H-i-son  or  character.— Kansas  &  {}.  S.  L.  K.  Oo. 
r.  Scott,  (Tex.  Civ,  App.)  20  S.  W.  725. 

——  Damages. 

80.  Where  defendant  railway,  by  a  written 
WtllKl,  agrees  to  furnish  plaintifC  with  trana- 

V.2(is.w.— 7:5 


portation  between  certain  points,  and  plaintiff, 
while  a  passenger  on  a  train  between  these 
points,  is  ejected  from  the  train,  defendant  ia 
liable  for  the  actual  expense  and  loss  of  time 
caused  by  such  breach  of  contract.— Interna- 
tional &  G,  N.  By.  (3o.  r.  Campbell,  (Tex.  Cir. 
App.)  20  S.  W.  S4a. 

40.  Where  plaintiff,  by  a  written  coatmct 
with  defendant  railway  company,  in  considera- 
tion of  transportation  between  certain  points 
agrees  not  to  hold  defendant  for  any  damages 
or  injury  suffered  during  the  jonmey,  defend- 

I  ant  is  not  liable  for  mental  suffering  caused 
plaintiff  by  his  ejection  from  a  train  on  a  road 

i  otlter  than  its  own.    Harris  t.  Howe^  12  8.  W. 

1 224,  74  Tex.  534,  and  Bailway  Co.  v.  Baird, 
12  S.  W.  530,  75  Tex.  256,  followed.— Interna^ 
tlonal  &  G.  N.  Ry.  Oo.  t.  Campbell,  (Tex.  Civ. 
App.)  20  S.  W.  »46. 

CARBYING  WEAPONS. 

On  own  premises. 

1.  A  mere  license  to  enter  on  land  and  take 
fuel  and  timber  does  not  gire  the  licensee  an  in- 
terest in  or  control  over  the  woodland,  within 
Mansf.  Dig.  §  1907,  providing  that  the  prohibi- 
tion against  carrying  weapons  shall  not  prevent 
,  any  psson  from  carrying  any  weapon  on  "his 
own  premises."— Lemmons  y.  State,  (Ark.)  20 
I  S.  W.  404. 

8.  The  mere  fact  that  an  unmarried  son 
'  lives  with  his  father  on  land  owned  by  the  fa- 
ther does  not  make  the  entire  tract  the  premises 
of  the  son,  within  Mansf.  Dig.  g  1007,  providing 
that  the  prohibition  against  carrying  weapons 
shall  not  prevent  any  person  from  carrying  any 
weapon  on  "ilia  own  premises."— Lsnunana  v. 
State,  (Ark.)  20  S.  W.  404. 
Casual  trstuportaHon. 

8.  On  a  trial  for  unlawfully  carrying  a  pis- 
tol, a  request  to  charge  that  the  Jury  should  ac- 
quit defendant  if  they  belieyed  that  he  was  cai> 
I7ing  the  pistol  for  the  puri>ose  of  mere  tern- 
poiary  or  casual  transportation,  and  not  "for 
aggressive  use  as  a  weapon,"  was  properly  re- 
fused, since  an  intent  to  use  the  pistol  "ag- 
fressively"  is  not  necessary  to  constitute  the  of- 
ense.— Lemmons  t.  State,  (Ark.)  20  S.  W.  404. 
Evidence. 

4.  The  accused,  on  being  found  about  three 
quarters  of  a  mile  from  his  place  of  business, 
and  about  a  quarter  of  a  mile  from  his  resi- 
dence, sitting  on  the  ground,  with  the  wife  of 
complaining  witness,  picked  up  a  pistol  lying 
by  him  on  the  ground,  and  departed,  and,  on 
the  trial  for  carrying  a  pistol,  testified  that  he 
was  carrying  it  to  his  place  of  business  for  the 
owner.  *  Uelil.  that  the  evidence  sustained  the 
conviction.— Sanders  r.  State,  (Tex.  Or.  App.)  20 
S.  W.  686. 

Cemeteries. 

Compelling  consent  to  sale  of  lot,  sea  "Manda- 
m«s,"4. 

Certdflcate. 

Of  acknowledgment,  see  "Deed.  "6. 

On  change  of  venue,  see  "Criminal  Iraw, "  14t  UL 

To  arr^y,  see  "Jury, "  IB. 

Change  of  VeziTie. 

See  "Criminal  Law,"  10-18;  "Venue  in  avll 
Cases,  »t. 

CHATTEL  MOHTQAGES. 

Intervention  by  tmstee  ia  attachment,  see  "At- 
tachment, "  8. 

Fledge  of  notes  saenred  by  mortgage,  power  of 
sale,  see  "  UsOry, "  4. 

Proseontioc  of  infant  for  selling  mortgaged  goods, 
see  "In fancy,  "6. 
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Property  covered. 

1.  A  mortgage  transferring  certain  "dark- 
■colored  horse  mules"  on  the  mortgagor's  place. 
In  li.  county,  does  not  include  a  brown  mule  re- 
cently acquired  by  the  mortgagor,  but  of  which 
he  had  not  taken  actual  possession,  and  which 
had  never  been  on  his  place. — ^Baer  v.  Whit- 
taker,  (Ark.)  20  S.  W.  1087. 
Conversion  of  mortgaged  chattels — 
Bights  of  mortgagee. 

8.  Where  a  factor  sells  property  of  his  prin- 
cipal which  is  subject  to  a  mortgage,  the  mort- 
gagee is  not  bound  to  exhaust  all  other  remedies 
Before  proceeding  against  the  factor.  —  Mer- 
chanto'  &  Planters'  Bank  r.  Meyer,  (Ark.)  20 
S.  W.  406. 

Child. 

Care  of,  see  "Negligence,"  11. 

Contributory  negligence   of,    see  "Negligence," 

9,10. 
Rigbts  in  homestead,  see  "Homestead, "  14. 

Chose  in  Action. 

Assignment  of,  see  "Assignment, "  1. 

Circumstantial  Evidence. 

Instmotions  on,  see  "Criminal  Law, "  106-lU. 

daim  and  Delivery. 

See  "Replevin." 

Claims. 

Against  decedent's  estate,  see  "Exeontors  and  Ad- 
ministrators, "  2. 
To  property  levied  on,  see  "Attachment,"  5-C. 

OLEBK  OF  C0X7BT. 

Powers — ^Probate  of  wills. 

The  act  of  June  2,  1878,  providing  that 
"clerks  of  the  district  court  shall  have  power  to 
probate  wills  where  there  ia  no  contest,"  is 
valid  under  Const.  1869,  art.  5,  J  0,  providing 
that  such  clerks  "shall  exercise  such  powers  and 
perform  such  duties  appertaining  to  the  estates 
of  deceased  persons  as  may  be  prescribed  by 
law,"  though  Const.  1869,  art.  6,  i  7,  provides 
that  "the  district  courts  shall  also  have  original 
Jurisdiction  for  the  nrobate  of  wills,  •  •  • 
and  for  the  transaction  oE  all  business  appertaining 
to  the  estates  of  deceased  persons. "  —  De  las 
Fuentea  v.  Uacdonell,  (Tez.  Sup.)  30  &  W,  a. 

doud  on  Title. 

8ee"Qnieting'nUe." 

Collateral  Attack. 

On  constitntionality  of   act  creating  court,  see 

"Constitutional  Law, "  3, 4. 
On  execution  sale,  see  "Execation, "  8. 
On  Judgment,  see  "Judgment, "  16, 17. 
On  title  to  office,  see  "Offloe  and  Officer.* 

Collection. 

Of  local  assessmenu.    see  "Municipal  Corpora- 
tions, "Sl-25. 

OoUlsion. 

Of  trains,  see  "Railroad  Companies, "  18. 

Color  of  Title. 

See  "Adverse  Possession,  "iiS-aS. 

Commission. 

To  take  answers  to  interrogatories,  see  "Deposi- 
Uon."9L 


Commissioner. 

Of  highways,  report,  see  "Highways, "10. 
Sinking  fund  commissioners,  see  "Municipal  Oor- 
poratlons,"8. 

Commissioners'  Court. 

Mandamus  to,  see  "  Mandamus, "  1, 2. 

Common  Carrier. 

See  "Carriers. " 

Common  Council. 

Bee  "Hnnioipal  Corporations. " 

Common  Pleas. 

See"Conrta,»8,9. 

Commons. 

Dedication  for,  reversion  for  misuser,  aee  "Dedi- 
cation. " 

Community  Property. 

Bee  "Husband  and  Wife, "  8-6. 

Comparative  Negligence. 

See  "Negligence, "  13-14. 

Compensatioo. 


For  land  taken  by  eminent  domain,  see 

Domain, "  13-15. 
Of  assignee  for  creditors,  see  "Assignment  for 

Benefit  of  Creditors, "  6. 
Of  countv  judge,  other  than  regular  salary,  am 

"OIHco'and  Officer, "  3. 
Of  sheriltB,  see  "  Sherills  and  Constablea, "  1. 

Competency. 

Of  jurors,  see  "Jury, "  1-4. 

Of  witness,  aee  "witness, "  I,  & 

Compounding  Felony. 

Kote  given  to  prevent  prosecution,  see  "Negetia- 
ble  Instraments, "  8. 

Compress  Company. 

Negligence  of,  see  "Carriers, "  1,  2. 

COMFBOMISE. 

Bee,  also,  "Accord  and  Satisfaction;"  "Payiaeat;" 

"Release  and  Discharge. " 
As  consideration  for  note,  see  "Negotiable  Inatm- 

ments,  "8. 
Bv  widow    of   claim  for  husband's   death,  aea 

"Death  by  Wrongful  Act, "  8. 
Evidence  of  offer,  see  "Evidence, "  14. 

By  corporation  —  Unauthorized  acts  of 
officer. 
1.  A  contract  was  entered  into  between  tlie 
president  of  a  coal  company  and  a  director,  with- 
out authority  from  the  boai'd  of  directors,  and 
when  no  such  power  was  vested  in  the  president. 
obligating  the  company  to  deliver  to  the  director, 
as  ordered,  a  specified  amotmt  of  coal  during  the 
year,  at  spedBed  prices.  Afterwards  another 
contract  was  made,  by  wliich  the  president 
agreed  to  deliver  to  the  director's  order  a  soffi- 
aent  amount  of  coal  to  pay  off  liia  individual 
debt  to  such  director.  Had,  that  a  subsequent 
contract  entered  into  by  the  board  of  directors. 
ratifying  the  two  previous  contracts,  but  provid- 
ing tiiat  the  failure  of  the  company  to  fill  orders 
promptly  should  not  operate  as  a  breach  of  the 
contract,  and  that  an  order  not  filled  in  30  dars 
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ahonld  be  canceled,  was  not  only  a  mtiflcatioii  of 
the  prior  contracts,  bnt  also  a  settlement  and 
compromise  of  all  matters  in  regard  to  delirery 
of  coal  up  to  that  time,  and  that  consequently  the 
director  could  not  recoTer  from  the  company  for 
Ctilare  to  fill  orders  under  the  two  origmal  con- 
tracts.—Main  Jellico  Mountain  Cioal  Co.  v.  Lot- 
■pelch,  (Ky.)  20  8.  W.  377. 

By  widow  of  claim  for  death  of  bus- 
band  by  wrongf\il  act. 
2.  An  action  by  an  adn^iistrator  for  the 
wront^l  death  of  his  Intestate,  brought  under 
Mill.  &  V.  Code,  8  3130.  "for  the  use  and  benefit 
of  the  Tridow  and  diildren,"  cannot  be  compro- 
ndsed  by  the  widow  without  the  consent  of  the 
children  or  administrator.— Knoxrille,  C.  O.  & 
L.  B.  Co.  ▼.  Acufl.  (Tenn.)  20  S.  W.  84& 

Oonoealed  Weapons. 

Bee  " Carry Ing  Weapons. " 

Oonditioiii. 

In  deed,  see  "Deed, "  14. 

Precedent  to  entry  in  condemnation  proceedings, 

see  "Eminent  Domain, "  0. 
—  to  suit,  see  "Bailroad  Companies, "  46, 47. 

Conduct  of  TriaL 

Bee  "Criminal  Law, "  40-66;  Trial. 

Confession. 

Bee  "Criminal  Law, "  70-78,  87. 

Confidential  ILelations. 

As  aflecting  contracts,  see  "Fraudulent  Convey- 
ance*,"  21,  22. 

CONPLICT  OF  liAWS. 

Law  (;0TemIng  contract  of  shipment,  see  "Car- 
riers, "  18. 

Death  by  wrongftil  act — Transitory  ac- 
tion. 

1.  Where  one  domiciled  in  Kentucky  is 
killed  by  wrongful  act  in  Tennessee,  suit  under 
tiie  Tennessee  statute  may  be  brought  by  an 
administrator  in  Kentucky,  where  there  is  in 
force  a  nmilar  statute.  Bruce's  Adm'r  v.  Rail- 
road Co.,  83  Kv.  174.  followed.  —  Wintiiska's 
Adm'r  y.  Louisyaie  &  N.  R.  Co.,  (Ky.)  20  8.  W. 
819. 

Limitation  of  actions. 

2.  Oen.  St.  c.  71,  art.  4,  |  19,  provides  that 
when  a  cause  of  action  has  arisen  in  another 
•tate  between  residents  of  such  state,  or  be- 
tween them  and  residents  of  another  state,  and 
by  the  laws  of  such  state  an  action  cannot  be 
maintained  by  reason  of  the  lapse  of  time,  no 
action  can  be  maintained  thereon  in  this  state. 
Beld,  in  an  action  on  a  life  insurance  policy  ac- 
cruing in  another  state  where  the  action  was 
barred  in  10  years,  but  in  which  the  insurer  had 
DO  agent  after  the  right  of  action  accrued, 
which,  under  the  laws  of  Kentucky,  would  sus- 
pend the  running  of  the  statute,  tb.it  the  above 
statute  presents  no  obstacle  to  maintaining  the 
action  in  Kentucky. — Northwestpm  >Int.  Life 
Ins.  Co.  v.  Lowry's  Adm'x,  (Ky.)  20  8.  W. 
607. 

Consideration. 

Of  agreement  to  release  surety,  failure  of,  see 

"Principal  and  Surety. " 
Of  contract,  see  "Contracts  "  1. 
Of  conveyance,  see  "Fraudulent   ConreyanoeB, " 

13-18. 
Of  mortgage,  see  "Mortgages, "  4. 
Of  note,  see  "Negotiable  Instruments, "  2,  8. 
Of  release  of  joint  obligor  on  note,  see  "Release 

and  Discharge, "  9. 


Consolidation. 

Of  railroad  companies,  see  "Bailroad  Compa- 
nies, "  4. 

CONSFIBACY. 

To  commit  robbery,  see  "Robbery,"  1. 
Evidence — Acta  and  declarations  of  co- 
conspirator. 

1.  In  a  pnisecution  for  murder,  where  there 
Is  evidence  of  a  conspiracy  to  commit  the  crime 
between  defendant  and  a  codefend.int,  and  that 
they  were  together  at  the  time  of  the  homicide, 
it  is  not  error  to  allow  the  state  to  prove  acts 
and  declarations  of  the  codefendant  showing 
the  latter's  hatred  against  deceased,  and  prep- 
arations and  attempts  to  kill  him,  though  at 
the  time  of  such  acts  and  declarntious  uo  con- 
spiracy existed.— Harris  V.  State,  (Tex.  Cr.App.) 
20  S.  W.  016. 

•■i.  On  the  trial  of  N.  and  F.  for  murder,  It 
appeared  that  the  body  of  deceased  had  five  or 
BIZ  gunshot  wounds  on  it,  and  that  there  were 
three  empty  shells  at  the  place  of  killing.  The 
theory  of  the  defense  was  that  the  killing  was 
done  by  F.  alone.  Hdd,  that  the  testimony  of 
F.'s  father  that  F.  came  home  and  knocked  five 
or  six  empty  shells  from  his  pistol,  and  told  him 
he  had  kuled  deceased  in  self-defense,  was  not 
objectionable  as  being  in  regard  to  an  act  or 
declaration  of  a  oo-conspirator,  done  or  said  aft- 
er the  conspiracy  had  ended,  since  the  fact  that 
F.'s  pistol  contained  five  or  six  empty  hulls  was 
not  an  act  of  F.,  done  after  the  consummation 
of  the  conspiracy.— Pace  t.  State,  (Tex.  Cr. 
App.)  20  S.  W.  762. 

8.  In  a  prosecution  for  mnrder,  where  them 
Is  evidence  of  a  conspiracy  between  defendant 
and  others  to  commit  the  homicide,  and  of  acts 
and  dodarations  of  au  alleged  co-conspirator, 
instructions  that,  where  a  conspiracy  is  entered 
Into  between  two  or  more,  the  acts  and  decla- 
rations of  each  in  regard  to  the  common  pur- 
pose are  the  acts  and  declarations  of  all;  and, 
when  one  enters  into  a  conspiracy  already 
formed,  every  act  done  by  the  others,  before  his 
entry  or  afterwards,  in  pursuance  of  the  com- 
mon design,  is  the  act  of  the  one  so  eutering; 
and  that  if  II.  (a  codefendant)  and  others 
formed  a  common  purpose  to  kill  deceased,  and 
defendant  entered  into  a  conspiracy  at  any 
time  before  the  killing,  the  acts  and  declarations 
of  the  co-conspirators  made  und  done  in  pursu- 
ance of  the  common  design  after  said  agree- 
ment was  made  by  II.,  nud  others,  and  before 
the  killing,  ore  admissible  against  defendant, 
but  if  defendant  did  not  enter  into  such  con- 
spiracy the  testimony  should  be  disregarded  in 
passing  on  his  guilt, — are  not  objectionable. — 
Harris  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  916. 

Constable. 

Bee  "Sheriffs  and  Col stables." 

CONSTITnnONAIi  IiAW 

Constitutionality  of  local  option,  see  "Intoxicating 
Liquors, "  1. 

Enactment  of  statutes,  see  "Statutes, "  1-7. 

Issuance  of  corporate  stock  below  par,  see  "Cor- 
porations, "»»-ll. 

Limitation  of  indebtedness  of  oity,  see  "Municipal 
Corporations, "  26. 

Misfeasance  in  office,  see  "Jail  and  Jailer. " 

Right  to  have  jury  assess  damages  In  condemna- 
tion proceedings,  see  "Eminent  Domain. "  7,  8. 

Bufflciency  of  description  of  offense  in  in^tment, 
see  "Indictment  and  Information, "  8. 

Term  of  judge's  office,  see  "Judge, "  1, 8. 

Titles  of  acts,  see  "  Statutes, "  8-ia 

Legislative  powers  —  Appropriation  for 
World's  Fair. 
1.  An  appropriation  "for  the  collection  and 
exhibition  of  the  resources  and  evidences  of  the 
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projrresa  of  tlie  stnte  of  Kentucky  at  the 
World's  Fair  Columbian  Exposition  of  1893," 
belnif  for  a  public  purpose,  is  witliin  the  power 
of  the  legislature. — ^Norman  v.  Kentucky  Board 
of  Managers  of  World's  Columhian  Exposition, 
CKy.)  20  S.  W.  901. 

2-  Such  an  appropriation  of  money,  to  be 
expended  by  commissioners  appointed  for  the 
purpose,  is  not  a  loaning  of  tne  credit  of  the 
state,  as  forbidden  by  the  constitution. — ^Norman 
T.  Kentncky  Board  of  Managers  of  World's  Co- 
huBbian  Exposition,  (Ky.)  20  S.  W.  901. 

Creation  of  court — Collateral  attack. 

3.  Tbe  conxtitatioiiattty  of  an  act,  creating  a 
ctiminal  conrt  for  a  eonuty,  cannot  be  oollatenU- 
ly  attacked  on  appeal  from  its  decisions,  on  the 
ground  mertdr  that  the  connty  has  not  a  popula- 
tion of  over  50,000.  as  required  by  article  6,  |  31, 
of  the  constitutioQ,  but  the  constitntioDality  of 
the  act  in  such  case  will  be  conclusively  pru- 
■nmed.  Ststa  t.  Searcy,  (Mo.  Sup.)  20  S.  W. 
]£6;  Stale  T.  WUey,  (JIo.  Sup.)  IB  S.  W.  197; 
and  State  ▼.  Itich.  20  Mo.  393,— followed.— 
State  T.  Watta,  (Mo.  Sup.)  20  S.  W.  237. 

4.  A  criminal  conrt  was  establislied  in  and 
for  Greene  county  by  Act  Gen.  Assem.  April 
2B,  1889,  passed  pursuant  to  Const,  art.  6,  | 
81.  girin^  the  general  assembly  power  to  estafaK 
Ush  criminal  oonrts  in  counties  having  a  popu- 
lation exeeeding  50,000.  On  an  application  for  a 
writ  of  habeas  corpns  fay  a  prisonef  who  had 
been  oonvioted  in  that  court  it  was  claimed 
that  tlie  conrt  had  no  legal  existence,  and  it 
was  shown  that  by  the  United  States  census  of 
i860  Greene  conntr  had  a  population  of  only 
28,801,  and  by  that  of  1890  only  48,916.  Bdd, 
4hat  the  only  effect  of  the  evidence  would  be  to 
laisa  a  presumption  that  on  the  day  the  act 
was  passed  the  county  did  not  have  a  popu- 
lation of  60,000,  which  is  entirely  insufficient 
to  impeach  a  l^islative  enactment  under  the 
rale  uat  when  the  legislative  department  in- 
quires into  and  determines  a  question  of  fact 
•n  which  depends  its  power  to  enact  a  given 
law,  such  fact  will  not  be  again  investigated 
by  the  judicial  department  in  a  collateral  pro- 
ceedin«.— Beafrow  t.  Day,  (Mo.  Sup.)  20  S.  W. 
682. 

Obligation  of  contracts. 

5.  Act  Jan.  11,  1860,  (Charter  of  the  La- 
clede &  Ft.  Scott  Hailroad  Company,)  g  14, 
made  it  lawful  for  the  county  court  of  any  coun- 
ty to  subscribe  for  stock  of  said  company.  Act 
March  23,  1861,  §  2,  withdrew  the  power  of  the 
county  court  to  subscribe  for  stock  of  any  rail- 
road company  without  first  submitting  the  ques- 
tion to  a  vote  of  the  people.  Brld,  that  the  lat- 
ter act  does  not  violate  the  inhibition  of  Const. 
U.  S.  art  1,  §  10,  against  "impaii-ins  the  obli- 
gation of  contracts,  where  the  provisions  of 
the  former  act  were  not  acted  on  prior  to  the 
passage  of  the  latter.— Wilson  t.  Polk  County, 
(Mo.  Sup.)  20  S.  W.  469. 

Jury  trial. 

6.  Tba  provision  of  Rev.  St.  1889,  %  S618,  for 
an  attorney's  fee  as  costs  in  favor  of  plaintiff  in 
a  suit  for  injury  to  stock  resulting  from  tbe  fail- 
ure of  a  railroad  company  to  fence  its  track,  is 
not  repugnant  to  Const,  art.  2,  i  28,  which  de- 
clares that  the  "right  of  trial  by  jury  as  herein- 
before enjoined  shall  remain  inviolate,  "  because 
the  section  does  not  expressly  provide  for  a  jury 
trial;  but,  being  in  the  nature  of  a  penalty  or  ex- 
emplary damugtis,  theuiiiuunt  must  ba  Uuiurmined 
by  ajury,  unless  the  right  t)e  waived.— Briggs  v. 
St.  Louis  &  S.  F.  Ky.  Co.,  (Mo.  Sup.)  20  S.  W.  82. 

Bight  to  jury  trial  i^om  vicinage. 

7.  Acts  1891,  c.  26,  {  5,  establishing  a  spe- 
cial court,  and  providing  that  tbe  jury  of  such 
conrt  shall  be  taken  from  the  distrirrts  of  the 
connty  over  which  the  court  has  jurisdiction, 
instead  of  from  the  entire  county,  is  not  in  vio- 
lation of  Const,  art.  1,  §  9,  proviiling  that,  in 
.prosecutions  by  indictment  or  presentment,  the 
accused  is  entitled  to  a  "speedy  public  trial  by 


an    Impartial   Jury   of   the    oouaty."— Sllia   t. 
State,  (Tenn.)  20  S.  W.  60a 

Police  power. 

8.  Tbe  provision  of  Rev.  St.  1889,  |  KIS,  for 
an  attorney's  fee  as  oosta  in  favor  of  plaintiff  In 
a  suit  for  injury  to  stock  resulting  from  tbs  fail- 
ure of  a  railroad  company  to  fauce  its  track,  is 
a  valid  exercise  of  the  police  power.  Perkins  v. 
Railway  Co.,  15  8.  W.  820,  108  Ho.  51,  followed. 
— Brlggs  V.  St.  I«aia  &  a  7.  £y.  Cou,(l(o.  Sup.) 

Begnlatioa  of  commerce. 

0.  A  corporation  domiciled  in  Kansas, 
arongh  its  commercial  agents,  solicited  business 
and  sold  and  shipped  goods  and  merchandise  to 
points  in  other  states.  Held,  that  such  transac- 
tions were  'interstate  commerce,"  and  that  a 
state  law  providing  that  no  forei^  corporation 
shall  transact  any  business  or  maintain  any  ac- 
tion in  such  state  without  having  first  filed  tbdr 
articles  of  incorporation  with  the  si'cretary  of 
state  is  void,  as  being  a  violation  of  the  inter- 
state commerce  law,  and  cannot  operate  to  de- 
prrve  such  corporation  of  its  right  to  bring  an 
oction  in  such  state. — Bnteman  v.  West"^'!  Star 
MUIhig  Co.,  (Tex.  Civ.  App.)  20  S.  W.  931. 

10.  Act  Geu.  Assem.  April  4,  18S7.  provides 
that  before  any  foreign  corperation  shall  begin 
business  in  the  state  it  shall  file -a  certificate  in 
the  oflice  of  the  secretary  of  state,  designating 
an  agent  on  whom  process  may  be  served,  and 
statiug  its  priniipal  place  of  business  in  the 
state;  and  that,  if  any  corporation  shall  fail  to 
do  so,  all  its  contracts  with  citizens  of  the  state 
shall  be  void  as  to  the  corporation.  PlaintifT, 
a  foreign  corporation,  without  filing  the  certifi- 
cate required  by  law,  entered  into  a  contract 
with  a  citizen  oif  the  state,  by  which  it  agreed 
to  sell  goods  to  him  at  stipulated  prices,  and  on 
credit.  Defendant  became  surety  on  a  bond 
executed  at  the  same  time  as  the  contract  to 
secure  payment  for  goods  which  might  be  sold 
thereunder,  both  the  contract  and  the  bond  be- 
'ng  executed  in  the  state.  Held,  that  plaintiff 
could  recover  on  the  bond,  since  the  transac- 
tions of  the  parties  were  interstate  commerce, 
and  could  not  be  affected  by  the  act  of  the  gen- 
eral assembly.  Coekrill,  C.  J.,  and  Mansfield, 
J.,  dissenting. — Gnnn  v.  White  Sewing  Mach. 
Co.,  (Ark.)  2»  S.  W.  591. 

11.  The  revenue  act  of  1891  makes  the  occn- 

fiation  of  "saiiple  sellers  and  solidtors"  a  privi- 
ege,  and  all  p  srsons  selling  to  consumers  by  sam- 
ple or  tolling  irdprs  from  consumers  ore  reqnirs>d 
to  pay  an  annual  license  fee.  Brld  that,  in  so  far 
as  such  act  ai  plies  to  a  nonresident  drummer  of 
a  nonresident  manufacturer,  who  sells  by  sample 
goods  not  with  n  the  state  at  the  time  of  the  sale. 
It  is  an  attemi't  to  levy  a  tax  on  interstate  com- 
merce, and  in  conflict  with  the  United  States 
constitution.  Itobbins  t.  Taxing  Dist.,  7  S.  Ct 
592,  120  V.  (i.  489,  followed,  and  Ficklen  v. 
Same,  12  S.  Ct.  810.  145  U.  S.  1,  distinguished. 
— Hurfoid  V.  State,  (Tenn.)  20  S.  W.  201. 

Taxation. 

12.  White  taxpayers  of  a  school  district,  sn- 
ing  to  enjoin  the  collection  of  a  tax  levied  un- 
der an  act  authorizing  it,  and  providing  for 
submitting  the  question  of  levying  it  to  the 
white  voters  of  the  district,  cannot  object  that 
colored  taxpayers  were  not  allowed  to  vote  ob 
the  question,  since  they  are  not  injured  then^y. 
— liakins  v.  I'.nliins,  (Ky.)  20  S.  W.  2S5. 

i:<.  Act  March  14,  1800,  authorized  the 
trustees  of  a  school  district  to  submit  to  the 
white  voters  thereof  the  question  whether  the 
district  should  be  taxed  at  a  rate  not  exceeding 
a  certain  amount,  and  a  per  capita  tax  not  ex- 
ceeding a  certain  amount  be  imposed  on  etudi 
male  person,  for  the  purpose  of  erecting  a 
school  building.  Held  that,  in  support  of  tbe 
volidity  of  the  act,  the  court  would  pre.sume 
tlmt  the  legislature  intended  that  the  persons 
and  property  of  white  persons  only  should  be 
taxea.— i::akin8  v.  Eakins,  (Ky.)  20  S.  W.  2S& 
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TaxatloBi— Oooupatien  tax  on  laiwyen. 

14.  Const,  art.  8,  I  1.  proTides  that  the  Iesi»- 
lAture  may  impoee  occupation  taxes  on  natntal 
persona  sad  cotporatiooB  "doing  bosineas  in  the 
•tate.  •  •  *  Persons  engaged  in  mechanical 
and  agricultnral  puisoits  shall  never  be  required 
to  pay  an  occupation  tax."  Held,  that  the  leg- 
islature may  impose  an  occupation  tax  on  law- 
yers, and  subject  them  to  criminal  prosecution 
and  fine  for  practicing  without  paying  such  tax 
and  taking  out  a  license.— Ex  j>arte  Williams, 
(Tex.  Cr.  App.)  20  S.  W.  BhO;  Treivaut  t. 
Btate,  Id.  6Si. 

15.  Const,  art  2,  i  1,  forbids  one  department 
«f  the  government  to  interfere  with  the  powers 
«f  the  others.  Hdd,  that  there  is  no  implied  ex- 
emption' from  taxation  in  favor  of  lawyers  aris- 
ing from  the  fact  that  they  are  officers  of  the 
court  and  part  of  the  jndicial  system. — Ex  parte 
Williams,  (Tex.  Cr.  App.)  20  8.  W.  680;  Torn- 
TMit  T.  Statet  Id.  582. 

10.  An  occupation  tax  on  lawyers  is  not  in 
conflict  with  Const,  art.  1,  |  10,  providing  that 
the  accused  shall  have  the  right  to  be  heard  by 
himself  or  connsel  or  both,  the  person  ao^^used 
of  crime  always  being  within  reach  of  lawyers 
in  a  position  to  defend  him  by  reason  of  having 
paid  their  tax.— Ebc  parte  WiBiams,  (Tex.  Cr. 
App.)  20  8.  W.  580;  Trexvant  v.  State,  Id.  682. 

li.  The  occupation  tax  on  lawyers  is  not  a 
Tiolatioo  of  Const,  art.  8|  I  1,  requiring  taxes 
t»  be  equal  and  uniform;  the  rule  being  that 
taxation  is  equal  and  uniform  if  all  persons  In 
the  same  calling,  trade,  or  professioa  ai«  taxed 
alikej— £ix  parte  WilUams,  (Tex.  Cr.  App.)  20 
a  W.  580;  Tresvant  v.  State,  Id.  682. 

18.  The  tax  law,  ia  reqnirioir  a  lawyer  to 
receive  a  new  license  from  the  county  derk  mfr- 
«n  payment  of  the  tax,  does  not  impair  the  obli- 
gation of  a  contract,  or  interfere  with  liis  vesb- 
«d  right  as  an- attorney;  such  license,  being  Is- 
«>able  only  to  one  who  has  iieeo  prerioosly 
licensed  as  an  attonsy,  does  not  eonf«r  the 
privilege  of  being  a  lawyer,  but  simply  affords  • 
convenient  method  for  collecting  the  tax,  and  is 
a  receipt  therefor.— Ex  parte  Williams,  (Tex. 
Cr.  App.)  20  &  W.  680;  Trexvant  v.  Stat*.  Id. 
682. 

Licensing  phygicians. 

19.  Act  Feb.  23, 1874,  as  amended  April  26, 
1888,  requiring  a  physician  who  had  not  prac- 
ticed medicine  in  this  state  10  years  prior  to 
the  passage  of  said  first  act  to  register  his  au- 
ttonty  to  practice  in  the  shape  of  a  diploma 
n-om  a  medical  school  of  the  state,  legally 
chartered,  or  from  a  reputable  and  legally 
chartered  medical  school  of  some  other  stats  or 
eor.nti7,  and  certified  as  such  by  the  faculty  of 
a  legally  chartered  medical  school  in  this  state, 
or  state  medical  society,  and  malting  no  dis- 
crimination OS  to  the  schools  of  medicine,  is 
constitutional.  —  Driscoll  v.  Commonwealth, 
(Ky.)  20  S.  W.  431;  Commonwealth  v.  Bice, 
Id.;   Kice  v.  Commonwealth,  Id.  703, 

Sale  of  contingent  estates. 

90.  Act  Aug.  28,  1862,  (Myers*  Supp.,)  an- 
toorizing  a  sale  of  land  in  Tvhich  there  was  a 
fliture  continsent  interest,  and  npplyinK  to  cases 
•in  which  there  may  be  a  contingent  interest,  de- 
pending on  events  which  may  or  mnj-  not  happen, 
and  the  person  or  persons  to  take  such  interest 
cannot  for  the  time  being  lie  ascei-tained,  on  ac- 
coniit  of  the  nonhappeiiinff  of  the  event  on  which 
such  intereot  dpponds."  is  constitutional. — ^Varljle 
▼.  Philips,  (Ky.)  20  S.  W.  300. 

Scrip  issued  in   payment  of  ssrvaats — 
Bedemption  in  money. 
21.  Rev.  St.  1889,  S  7058,  provides  that  It 
■hall  not  be  lawful  for  any  coi-poratioi),  person, 
or  firm  engaged  in  mnnufacturiiig  or  mluiug  to  i 
issue    for    the    payment    of    wases    any    order,  I 
check,  or  other  token  of  iiidebt(!dness,  payable 
otherwise    than    in    lawful    money,    unless    the 
same  is  negotiable  and  redeemable  at  its  face 
nine,  in  cash  or  in  goods,  at  the  option  of  the 
bolder,  at  the  store  or  otuer  place  of  business 


'  of  the  corporation  or  firm.  H«M,  that  this  was 
I  not  such  class  legislation  as  infringed  upon  the 
,  constitutional  right  of  all  to  equal  protection 
I  of  the  laws,  all  persons  subject  to  the  legisla- 
I  tion  beincr  treated  alike  under  like  circomstaoces 
and  conditions.— State  r.  Ixwmis,  ^lo.  Sdpl)  20 
H.  W  232. 

'  83*.  Bev.  St  1889,  8  7058,  which  provides 
that  it  shall  not  be  lawful  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or 
mining  to  issue  for  the  payment  of  wages  any 
order,  check,  or  other  token  of  indebtedness,  pay- 
able otherwise  than  in  lawful  money,  unless  the 
siune  is  negotiable  and  redeemable  at  its  face 
value,  in  cash  or  in  goods,  at  the  option  of  the 
holder,  at  the  store  or  other  place  of  business 
of  the  corporation  or  firm,  does  not  vio- 
late Bill  of  Rights,  (  4,  declaring  "that  all  con- 
stitutional government  is  intended  to  promote 
,  the  general  welfare  of  the  people;  that  all  per- 
,  sons  have  a  natural  right  to  life,  liberty,  and 
the  enjoyment  of  the  gains  of  their  own  indus- 
try; that  to  give  security  to  these  tUngs  is  the 
principal  office  of  government,  and  that,  when 
government  does  not  confer  this  security.  It 
fails  of  its  chief  design."— State  v.  tioomis,  (Mo. 
Sup.)  20  S.  W.  332. 
i  SB.  Bev.  St.  1889,  i  7058,  which  provides 
;  that  it  shall  not  be  lawful  for  any  corporation, 
'  person,  or  firm  engaged  in  manufacturing  <a 
mining  to  issue  for  the  payment  of  wages  any 
order,  cheek,  or  other  token  of  indebtedness,  pay- 
able otherwise  than  fn  lawful  money,  unless  tne 
same  is  negotiable  and  redeemable  at  its  ftce 
value,  in  cash  or  in  goods,  at  the  option  of  the 
holder,  at  the  store  or  other  x^ce  of  busi- 
ness of  the  corporation  or  firm,  is  not  an  at- 
tempt by  the  lei^slatnre  to  limit  the  right  of 
contract,  but  simply  to  prescribe  ita  form  m  cer- 
tain con(inRencies.---8tatB  ▼.  Loomis,  (MJa.  Sun.') 
20  S.  W.  S2.  — ,  V—      Hi^, 

Imprisonment  for  debt. 

9*.  Acts  188T,  c.  209,  providing  that  "It 
■hall  be  unlawful  for  any  person  or  persons, 
firms  or  corporations  or  companies,  to  refuse  to 
cash  any  checks  or  scrip  of  dieir  own  that  may 
be  presented  it  within  30  days  of  its  date  of  is- 
suance;" and  "that  any  person  who  shall  r»- 
fnse  to  redeem  in  lawful  currency  any  such 
checks  or  scrip  shall  be  guilty  of  a  misde- 
meanor, and  u]^on  conviction  shall  be  fined," — 
violates  the  spirit,  if  not  the  letter,  of  Const 
art  1,  f  18,  providing  that  "the  legislature  ahaH 
pass  no  law  authorizing  imprisonment  for  debt 
In  civil  cases."— State  v.  Paint  Bock  Goal  & 
Ck>ke  (X,  (Tenn.)  20  &  W.  «9aL 


Conatruotkm. 

Of  contracts,  see  "Contracts,*  7-l(L 

Of  deeds,  see  "Deed, "  8-18. 

Of  railroad,  see  "Railroad  Companies,"  1-41 

Constructive  Trusts. 

Bee  "Trusts,  "8. 

Contest. 

Of  elections,  see  "Elections  and  Voters, "flL 
Of  wills,  see  »  Wllla. "  10. 

Contingeut  Bemainder. 

Sea  "Deed,"  18;  "Estates,"!;  <<WUls,"10. 
CONnNXJAETCK 

In  criminal  cases,  see  "Crlmioal  Law."  10-88; 

"Homicide,  "81. 

Absence  of  witness. 

An  application  for  a  continuance  on  the 
gronnd  of  the  absence  of  the  applicant  as  a  wit- 
ness, which  does  not  stiow  the  cause  of  his  ab- 
sence, is  Insufficiemt — Oavia  v.  Forianiaii,  CTtx, 
Sup.)  30  a  W.  6St  ^^ 
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CONTBACTS. 

See,  also,  "Assignment;"  "ABslgnment  for  Bene- 
fit of  Oredltor8;""Bond8;""Carrier8;""Chat 
tel  Mortgages;"  "CovenanU;"  "Deed;" 
"Fraads,  Statute  of;" "Fraudulent  Conreyan- 
ces ; "  "Gifts ; "  "Insurance ; "  "Interest ; "  "Iiand- 
lord  and  Tenant;"  "License;  ""Master  and  Serv- 
ant; "  "Mortgages ; "  "Negotiable  Instmments; " 
"Partnership;"  "Pajrment;"  "Principal  and 
Agent;"  "Principal  and  Surety  ;""8alei""8p8- 
dSo  Performance;"  "Subrogation;"  "Osury;" 
"Vendor  and  Purchaser." 

Antenuptial  contracts,  see  "Husband  and  Wife," 
7,8. 

By  corporations,  see  "Corporations, "  8-8. 

Cancellation  and  rescission,  see  "Equity, "  4-11. 

Consideration  of  assignment,  see  "AssiKnmeDt,"3. 

Effect  of  usury  on  contracts,  see  "Usury,"  4. 

For  sale  of  land,  validating,  see  "Publio  Lands," 
4-6. 

Impairment  of  obligation  of,  see  "Constltotional 
Law,  "5. 

Measure  of  damages  for  breach  of,  sea  "Dam- 
ages, "  8,  4. 

Of  insane  persons,  see  "Insanity,"  1. 

Promise  by  client  to  make  gift  to  attorney,  see 
"Attorney  and  Client,"  3. 

Consideration. 

1.  Where  defendant  had  agreed  with  •  for- 
mer partner  to  use  certidn  funds  for  the  pay- 
ment of  partnership  debts  assumed  by  him,  the 
withdrawal  b^  him  of  put  of  these  funds  from 
the  business  m  order  to  pay  for  land  bought  by 
him  is  a  sufficient  consideration  for  a  promise 
made  by  plaintiff  to  furnish  him  tiie  money 
within  30  days  to  replace  that  so  withdrawn 
from  the  business.— McCarty  r.  Brackenridge, 
(Tex.  Civ.  App.)  20  8.  W.  &97. 

Public  policy. 

2.  A  contract,  though  for  a  valuable  consid- 
eration, between  husband  and  wife,  that  she 
will  not  sue  for  alimony  for  a  year,  is  void  as 
against  public  policy.— Kvans  v.  Evans,  (Ky.)  20 
S.   W.   605. 

Agreement  tending  to  promote  di- 
vorce. 
8.  A  hnsband,  against  whom  suit  had  been 
brought  for  divorce,  obtained  a  decree  in  his 
own  favor.  He  then  agreed  that,  if  the  wife 
would  not  move  for  a  new  trial,  he  would  fur- 
nish her  a  permanent  support  This  agreement, 
though  made  after  the  decree,  and  without  any 
previous  understanding,  was  still  within  the 
rim'>  allowed  for  movinfr  for  a  now  trial.  Hi  Id 
void,  as  an  agreement  made  to  promote  or  facili- 
tate divorce.  Barclay,  J.,  dissenting.  19  S. 
W.  65,  affirmed.— Blank  v.  Nohl,  (Mo.  Sup.)  20 
a  W.  477. 

Stipulation  for  admeasurement  of  work 
performed. 

4.  In  an  action  against  a  railroad  company 
for  work  performed  uuder  a  contract  stipulating 
that  it  shall  be  executed  under  the  direction  of 
the  company's  engineer,  by  whose  admeasure- 
ments the  amount  of  work  performed  shall  be 
determined,  and  whose  determination  Eholl  be 
conclusive,  the  stipulation  was  binding,  since  it 
was  a  part  of  the  consideration  of  the  contract. 
— WTlMams  v.  Chicago.  S.  F.  &  O.  By.  Co., 
(Mo.  Sup.)  20  S.  W.  631. 

5.  Tlie  fact  that  the  engineer  was  a  stock- 
holder of  the  compauy  does  not  render  the  sub- 
mission to  him  invalid  on  the  ground  that  be  is 
made  a  judge  in  his  own  case,  since,  by  the  con- 
tract, the  eucineer  is  not  a  judce  between  the 
parties  indifferently,  but  a  person  who  repre- 
sents the  company,  and  will  look  after  its  inter- 
est—Williams V.  Chicago,  S.  F.  &  C.  Ry.  Co., 
(Mo.  Sup.)  20  S.  W.  631. 

Conclusiveness  of  engineer's  certif- 
icates. 

6.  In  an  action  against  a  railroad  com- 
pany for  Gonatruction  work  done  under  a  con- 


tract providing  Uiat  the  amount  of  tb»  WDifc 
should  be  determined  by  the  meaanrementa  and 
certificate  of  the  company's  enjdneer,  these  lat- 
ter can  be  impeadied  by  plaintiffs  for  fraud  or 
gross  mistake.- Williams  v.  Chicago,  S.  F.  & 
C.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  631. 

Interpretation . 

7.  Six  railroad  companies  whose  lines  ended 
at  Kansas  City,  and  one  company  whose  line  ran 
through  that  jilace,  made  a  contract  with  a 
Union  Pcpot  Company,  whereby  each  railroad 
company  agreed  to  use  such  depot,  and  to  pay 
as  rent  therefor  one  seventh  of  the  expenses  of 
operating  the  depot  and  one  seventh  of  interest 
on  the  cost  of  the  depot     The  contract  farther 

grorideil  that  any  rents  recdved  by  the  Depot 
lompany  from  otiier  roads  should  be  credited  up- 
on the  rent  reserved  in  the  contract  One  of  the 
parties  whose  road  terminated  at  Kansas  CSty 
extended  its  line  through  that  place  by  purchas- 
ing the  line  of  another  company,  not  a  party  to 
the  contract,  that  had  been  paying  rent  to  the 
Depot  Company  for  the  temporary  use  of  the  de- 
pot. Held,  that  the  purchasing  company  was  en- 
titled to  use  said  depot  for  its  original  and  Its 
fiurcbased  line  upon  payment  only  of  the  rental 
mposed  on  it  by  the  contract — ^Union  Dqtot 
Co.  v.  Chicago,  K.  &  N.  Ry.  Co.,  (Mo.  Snp.)  20 
S.  W.  792. 

8.  Plaintiff  received  from  defendant  a  deed 
to  be  held  as  security  for  money  advanced  de- 
fendant by  plaintiff,  and  made  an  indorsement 
thereon  stating  that  defendant  had  paid  him  $2,- 
600,  for  which  "I  am  to  make  him  a  deed  to  the 
within  property  whenever  he  desires,  and  in  the 
mean  time  this  can  be  tised  as  a  bans  of  credit 
in  the  First  National  Bonk  for  f2,000."  Plain- 
tiff explained  that  tliis  waa  for  uefondant's  pro- 
tection, in  case  plaintiff  should  die;  for  the  deed 
was  left  vrith  plaintiff  before  liie  money  was 
paid  defendant  and  there  was  nothing  to  show 
the  nature  of  the  transaction,  and  defendant's 
Interest  in  the  property.  Held,  that  a  finding 
was  proper  that  the  Indorsement  was  not  a  oon- 
tract  with  defendant  but  a  voluntary  statemeut 
made  for  bis  protection  in  case  of  plaintiff's 
death  before  the  money  was  furnished  as 
agreed.— McCarty  v.  Brackenridge,  (Tez.  Or, 
App.)  20  S.  W.  997. 

Time  of  performance. 

8.  A  coal  company  ratified  an  nnanthoiised 
contract  entered  into  between  its  president  and 
a  director,  obligating  the  company  to  deliver 
coal  to  the  director.  Held,  that  a  direction  in 
the  contract  of  ratification  to  the  agents  of  the 
company  to  fill  the  director's  orders  for  coal 
"wiUiin  the  time  stated"  in  the  two  original  con- 
tracts should  be  rejected  as  surplusage  and  as 
meaningless,  where  the  time  for  delivery  under 
the  oii^nal  contracts  had  already  passed  when 
the  ratification  contract  was  executed. — Main 
Jellico  Mountain  Coal  Co.  v.  Lotspeich,  (Ky.) 
20  S.  W.  377. 
Question  for  jury. 

10.  Defendants,  having  contracted  to  build 
a  railroad,  gave  plaintiff  an  oral  subcontract  to 
grade  certain  sections.  Defendants  were  on- 
able  to  have  the  work  ready  for  plaintiff  at  the 
time  specified,  because  the  railroad  company 
had  not  then  established  the  grade.  Held,  in 
an  action  for  special  damages  for  breach  of  the 
contract  that  it  was  a  question  for  the  jury 
whether  the  contract  was  upon  condition  that 
the  rtdlroad  company  should  establish  the 
grade  in  time.  —  Hammond  t.  Beeson,  (Mo. 
Sup.)  20  a  W.  474, 

Action  on  contract— Pleading  and  proof. 

11.  In  an  action  agaiust  a  railroad  company 
for  work  performed  under  a  construction  con- 
tract which  stipulated  that  the  amount  of 
work  done  sboula  be  determined  by  the  meas- 
urement of  the  company's  engineer,  the  first 
count  in  the  complaint  set  out  the  contract, 
and  then  alleged  that  the  engineer,  thongh 
often  requested,  did  not  make  the  measure- 
ments as  reauired  br  the   contract   and   cer- 
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tifr  them,  and  that  his  failure  ao  to  do  was 
fnudalent,  and  coUusiye  with  defendant.  The 
Answer  denied  this  allegation,  and  set  oat  the 
final  estimate  of  the  engineer.  The  reply  in- 
ferentially  admitted  there  waa  an  estimate 
made  by  the  engineer,  bnt  alleged  that  it  waa 
made  in  violation  of  the  contract,  and  was 
frandulent.  Held,  that  before  plaintiffs  could 
introduce  evidence  of  the  amount  and  value  of 
the  work  done  by  them  they  must  first  show 
-that  the  engineer  had  refused  to  make  an  es- 
timate aa  required  by  the  contract,  after  de- 
mand, ^nce  that  was  the  issue  prespiited  by 
the  pleadings  on  the  first  count. — ^Williams  v. 
Chicago.  S.  F.  &  O.  Ry.  C3o.,  (Mo.  Sup.)  20  & 
W.  631. 

Contribution. 

Between  sureties,  see  "  Friocipal  and  Surety. " 
By  atockbolders,  unpaid  stock  subscriptions,  see 
"Corporations,  "18. 

Ck>ntribatory  Negligence. 

Bee  "Master  and  Servant, "  44-46;  "NegUgenoe," 
7-U. 

Conversion. 

See  "Trover  and  Conversion. " 

Of  mortgaged  chattels,  see  "  Chattel  Kortgagea,  "2. 

Conveyances. 

See  "Chattel  Mortgages;**  "Covenants;"  "Deed;" 
"Fraudulent  Conveyances;"  "Mortgages;" 
"Sale;"  "Vendor  and  Purchaser." 

Of  homestead,  see  "  Homestead, "  87. 

COBFORATIONS. 

-See,  also,  "Banks  and  Banking;"  "Carriers;" 
"Horse  and  Street  Railroads;"  "Insurance;" 
"Municipal  Corporations;"  "Railroad  Compa- 
nies;" "Telegraph  Companies." 

Actions  against,  see  "Venue  in  Civil  Cases,  "1,3. 

by  creditors   for  unpaid  subscriptions,  see 

"LlmiUtion  of  Actions, "  10. 

by  receiver  against  stooklioldeTS,  see  "Bet-Off 

and  Counterclaim. " 

Application  for  change  of  venne,  se«  "Venue  in 
ClvUCase8,"8. 

Compromise  by,  unauthorised  acts  of  officer,  see 
"  Compromise, "  1. 

foreign  corporations,  failure  to  file  articles  of  in- 
oonMration,  see  "Constitutional  Law,"  9, 10. 

Foreign  insurance  companies,  agent  to  receive 
service  of  process,  see  "Insnranue, "  6. 

Levy  on  stock  in  foreign  corporation,  see  "Attach- 
ment, "  8, 4. 

Mandamus  to,  see  "Mandamus, "  4. 

Note  of  company  to  its  treasurer,  tiona  flde  pur- 
chaser, see  "Negotiable  Instruments, "  8. 

Withdrawal  of  authority  of  county  court  to  sub- 
scribe for  stock,  see  "Constitutional  Law, "5. 

^jaowledge  of  officer  as  affecting  cor- 
poration. 
1.  Knowledge  of  the  assignment  of  •  Jndg^ 
ment  to  a  bank  by  one  of  its  officers  when  he 
sells,  for  the  bank,  the  judgment  creditor's 
notes  to  the  judgment  debtor,  who  is  ignorant 
of  the  assignment,  and  who  intends  to  use 
them  as  a  set-off  against  the  judgment,  renders 
the  notes  valid  credits  against  the  judgment 
in  the  bank's  hands,  though  the  ofiicer  was  also 
acting  partly  for  himself  in  the  transaction, 
with  the  intention  of  relieving  himself  from  a 
contingent  individual  liability  on  the  judgment. 
-Smith  T.  Wilson,  (Tex.  Civ.  App.)  20  a  W. 
111». 

Powers   of  president  —  Assignment   of 

judgment. 

3.  A  transfer  by  the  president  of  a  corpo- 

iKtion  of  a  Judgment  owned  by  it  to  secure  a 

judgment    ownM    hy  himself,  individually,  ia 


void,  and  gives  the  assignee  no  right  to  revive 
the  judgment  —  Smith  v.  Wilson,  (Tex.  Civ. 
App.)  2(f  S.  W.  1U9, 

Contracts. 

8.  In  construing  a  contract  between  officers 
of  a  corporation,  by  which  n  corporate  liability  is 
attempted  to  be  created  in  favor  of  one  of  flieoi. 
tbat  cniistniction  shoald  be  plared  on  its  terms 
most  favorable  to  the  corporation,  particularly 
when  the  evidence  shows  that  corpomte  property 
is  being  used  by  reason  of  the  contract  to  pay  an 
Individiml  debt  of  one  officer  to  the  other. — 
Mnin  Jelltco  Mountain  Coal  Co.  v.  Lotspeicb, 
(Ky.)  20  S.  W.  877. 

-^  Adoption  of  contract  made  before 
incorporation. 
4.  In  an  action  for  breach  of  contract,  the 
evidence  showed  that  one  of  the  incorporators 
of  a  ndning  company  contracted  with  plaintiff  for 
services  before  the  application  for  incorporation 
was  made;  that  after  such  application  ne  sent 
word  to  plaintiff  to  report  for  work;  that,  when 
plaintiff  reported,  his  job  had  been  ^ven  to  an- 
other, but  be  was  promised  work  if  he  would 
wait;  that  while  so  waiting  he  was  told  by  thu 
president  of  the  company  that  he  knew  of  the 
contract,  and  was  surprised  not  to  find  plaintiff 
at  work;  that  later  he  was  given  work,  but  soon 
after  discharged  without  fault.  Held,  that  the 
evidence  showed  an  adoption  by  the  company  of 
the  contract  made  before  incorporation,  and  it 
was  liable  for  a  breach  of  the  same. — Pittsburg 
&  Tennessee  Copper  Co.  v.  Quintrell,  (Tenn.) 
20  S.  W.  248. 

Transfer  of  land  by  de  facto  cor- 
poration. 
6.  A  transfer  of  land  by  a  de  facto  corpora- 
tion is  valid  as  ag^nst  all  parties  except  the 
state.  Finch  v.  Ullmann,  (Mo.  Sup.)  10  S.  W. 
863,  followed.— Crenshaw  v.  UUman,  (Mo.  Sup.) 
20  S.  W.  1077. 
Authority  of  officers. 

6.  Where  the  secretary  and  treasurer  of  a 
corporation  owns  a  majonty  of  its  stock,  and 
has  entire  nhnrge  of  its  business,  a  written  as- 
signment of  a  contract  between  it  and  another 
corporation,  signed  by  him  as  "secretary  and 
treasurer  for"  the  company,  naming  it,  is  suffi- 
cient to  enable  the  assignee  to  maintain  an  ac- 
tion thereon  against  the  other  party  to  such  con- 
tract.— Moore  v.  H.  Gaus  &  Sons  Manufg  Co., 
(Mo.  Sup.)  20  S.  W.  075. 

7.  The  by-laws  of  a  corporation  confined 
the  authority  of  its  treasurer  to  taking  charge 
of  the  finances  of  the  company,  signing  its 
checks,  and  to  receiving  and  accounting  for  its 
money  coming  into  his  hands,  and  to  acting  aa 
a  business  committee  in  the  absence  of  the 
president  and  vice  president.  They  also  pro- 
vided that  "all  contracts  and  obligations  bind- 
ing the  corporation  may  be  signed  by  the  presi- 
dent or  vice  president.  Held  that,  where  the 
treasurer  drew  promissory  notes  in  the  name 
of  the  corporation,  signed  by  himself  as  treas- 
urer, and  made  payable  to  himself  individually, 
he  acted  without  authority. — Chemical  Nat. 
Bank  v.  Wagner,  (Ky.)  20  S.  W.  S35;  First 
Nat.  Bank  v.  Same,  Id. 

Ultra  vires. 

8.  The  purchase  by  a  foreign  corporation  of 
the  stock  of  a  domestic  corporation,  for  the  pur- 
pose of  controlling  it,  is  ultra  vires  and  void, 
though  they  are  engaged  in  a  similar  business; 
and  in  an  action  by  the  foreign  company  to  re- 
cover half  of  a  debt  of  the  domestic  company, 
which  plaintiff  was  obliged  to  pay  to  protect 
the  property  of  such  company,  brought  against 
the  president  of  the  domestic  company,  who  had 
agreed,  in  consideration  of  the  price  paid  for 
the  stock,  to  discharge  one  half  of  the  debts  of 
the  domestic  company,  defendant  is  not  estopped 
to  set  up  the  invalidity  of  the  contract,  though 
he  received  the  benefits  of  it. — Buckeye  Marble 
&  Freestone  Co.  v.  Harvey,  (Tenn.)  20  S.  W. 
427. 
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Stock  issued  below  par. 

9.  Persons  d«siring  to  deyelop  certain  coal 
land,  on  which  they  had  options,  entered  Into 
a  contract  to  form  a  corporation  with  a  paid- 
ap  capital  of  11,000,000.  The  land  woa  to 
represent  the  entire  assets  of  the  corporation, 
and  was  to  be  paid  for  by  the  issue  of  $300,000 
in  bonds.  All  money  expended  in  the  purchase 
and  development  of  the  land  was  to  be  re- 
funded to  the  person  expending  it.  One  of  the 
parties  was  to  receive,  for  selling  the  bonds  and 
organizing  ths  corporation,  paid-up  stock  to  the 
amount  of  $440,000.  Another  was  to  receive, 
for  contracts  and  options  ou  which  he  had  ad- 
vanced but  little,  if  any,  money,  stock  to  the 
amount  of  $325,000.  Heltl,  that  the  contract 
was  void,  under  Kev.  St.  1889,  g  2499,  and  arti- 
cle 12,  S  8,  of  the  constitutiou,  prohibiting  the  is- 
sue 01  stock  except  for  "money  paid,  labor  doue, 
or  property  actually_  received,  and  all  fictitious 
increase  of  stock  or  indebtedness,"  and  providing 
that  5  per  cent.,  at  least,  of  every  subscription 
shall  be  paid  in  money  at  the  time  of  the  sub- 
scription, and  that  none  shall  be  received  without 
snch  payment. — Garrett  t.  Kansas  City  Coal 
Min.  Coj,  (Mo.  Sup.)  20  S.  W.  965. 

10.  ^e  fact  that  the  contract  provided  for 
turning  over  the  land  at  actual  cost  to  the  cor- 
poration could  make  no  difference,  since  it  was 
apparent  on  the  face  of  the  contract  that  the 
land  and  services  were  not  a  fair  equivalent  for 
the  stock  to  be  issued. — Garrett  v.  Kansas  Clt7 
Coal  Min.  Co.,  (Mo.  Sup.)  20  S.  W.  9f!5. 

11.  Const,  art.  12,  8  6,  provides  that  "no  cor> 
poration  shall  issue  stock  or  bonds  except  fw 
money  paid,  labor  done,  or  property  actually  re- 
celyed,  and  all  fictitious  increase  of  stock  or  In- 
debtedness shall  be  void."  Hdd,  that  stock  is- 
sa«d  and  disposed  of  for  a  Talid  consideration, 
though  for  less  than  its  face  valoe,  Is  not  ficti- 
tious within  the  meaning  of  the  statute,  as  to 
the  amount  issued  in  excess  of  the  price  paid.— 
Mathis  T.  Vridham,  (Tex.  CiT.  A^p.)  S)  S.  W. 
1015. 

Bights  of  creditors. 

13.  It  appeared  that  the  president  of  a  bank 
which  was  a  creditor  of  the  corporation  had  been 
informed  by  the  promoters  of  the  corporation, 
who  were  trying  to  sell  him  stock  individual- 
ly, that  the  stock  was  being  taken  at  less  than 
par.  This  was  a  month  or  two  prior  to  the  time 
the  bank  extended  its  credit  to  the  corporation, 
nud  it  was  not  ^own  that  such  credit  was  ex- 
tended through  the  agency  of  the  president. 
Held,  that  the  evidence  was  not  sufficient  to 
charjje  the  bank  with  notice  of  the  manner  of 
issuini?  the  stock. — Mathis  T.  i'ridham,  (Tex. 
dv.  App.)  20  S.  W.  1016. 

18.  Though  parties  have  been  informed  of 
the  issuance  of  stock  below  par  by  a  corporation, 
such  information  has  not  the  characteristics  of 
notice  in  law,  unless  the  transaction  to  be  af- 
fected thereby  took  place  under  such  drciun- 
stances  as  would  lead  to  the  reasonable  conclu- 
sion that  the  fact  reported  was  still  remem- 
bered.—Mathis  T.  lYidham,  (Tex.  {At.  App.)  'M 
8.  W.  1015. 

14.  Creditors  of  the  corporation,  who  were 
also  stockholders,  and  thorcfore  had  notice  of 
the  agreement  for  the  issuance  of  stock  below 
par,  could  not  demand  from  the  subscribers  the 
difference  between  what  they  agreed  to  pay  and 
the  face  of  the  stock,  and  could  not  participate 
in  the  fund  to  be  contributed  by  stockholders  to 
pav  criMlitors  not  having  such  notice. — Mathis 
T.  IPridham,  (Tex.  Civ.  App.)  20  8.  W.  1016. 

Unpaid  stock  subscriptions. 

15.  Where  subscribers  have  not  paid  all  that 
they  agreed  to  pay  for  the  stock  the  amount  so 
unpaid  should  be  collected  and  constituted  a 
fund  for  all  the  creditors,  whether  with  or  with- 
out notice,  for  as  to  that  amount  creditors  with- 
out notice  are  entitled  to  no  priority  over  the 
others.— Slathis  v.  Pridham,  (Ti-x.  Civ.  App.)  20 
S.  W.  1015. 

16.  A  corporation  was  organized  in  Yie- 
torlai  but  for  the  purpose  of  extending  its  buair 


ness  mt  7t.  Worth  tt  eontracted  with  parties 
there  that  they  should  aubseribe  for  m  oertais 
amoimt  of  stock,  the  corporation  to  erect  and 
operate  a  eteu^hterhonse  Uiere,  and  also  enlan^ 
its  board  of  directors  so  as  to  admit  therein  six 
of  snch  subscribers.  The  oontract  provided  that, 
if  the  amount  of  their  snbsciiptioB  exceeded  ban 
the  cost  of  building  and  operating  the  daughter- 
house,  only  so  much  should  be  called  for  as 
would  equal  such  half.  Held,  that  the  fact 
that  the  corporation  was  compelled  by  financial 
embarrassment  to  suspend  the  business  did  not 
relieTe  such  subscribers  from  their  liability  aa 
stockholders,  and  the  contract  gare  them  no 
right  of  election  to  forfat  their  payments,  and 
recede  from  the  agreement^  or  refuse  to  pay  for 
the  whole  of  the  stock  which  they  bound  them- 
selves to  take.— Mathis  v.  Pridham,  (Tex.  (Jiv. 
App.)  20  S.  W.  1015. 

17.  In  fixing  the  liabiUty  of  the  Ft.  Warth 
defendants  it  was  error  to  hold  that  th^  were 
to  be  treated  as  shareholders  only  ft'om  tlie  tims 
they  made  payments,  and  charged  with  the 
par  value  of  stock  only  where  they  made  pay- 
ment on  their  subscriptions,  for  the  contract 
which  they  signed  was  a  subscription  for  audi 

Eortion  of  the  capital  stock  as  would  be  taken 
y  the  amounts  they  agreed  to  pay  at  the  speci- 
fied rate,  and  it  was  not  necessary  that  the 
shares  should  have  been  actually  issued  and  de- 
Urered.— Mathis  v.  Frldham,  (Tbx.  CXv.  App.)  'JO 
S.  W.  1015. 

Suit  by  receiver  against  stockholders 
for  eontribution. 

18.  A  petition  in  a  suit  against  stockholders 
for  contribution  sufficiently  shows  that  the  re- 
ceiver is  seeking  to  enforce  the  rights  of  credit 
ors  against  defendants,  rather  than  those  of  the 
corporation,  when  its  allegations  plainly  show 
that  the  suit  is  for  the  benefit  of  ue  creditors, 
and  it  asserts  a  cause  of  action  which  the  coi> 
poration  could  not  maintain.— -Mathis  ▼.  Frid' 
ham,  (Tex.  Civ.  App.)  20  8.  W.  1015. 

Privilege  to  take  additional  stock. 

19.  A  privilege  given  by  a  corporation  to  ita 
stockholders  to  take  additional  stock  at  par  ia 
appurtenant  to  the  old  stock,  and  does  not  be- 
long to  the  life  beneficiary.— Hite  t.  Hite,  (Ky.> 
20  S.  W.  77& 

Insolvency — Estoppel  to  otyect  to  pref- 
erence. 
2().  An  objection  that  the  president  of  an 

insolvent  corporation  cannot  assign  a  judgmait 
owned  by  it  for  the  purpose  of  giving  the  s» 
signeea  a  preference  over  the  other  creditor* 
of  the  corporation  cannot  be  taken  hy  the  jndg^ 
ment  debtor,  who  is  himself  seeking  to  obtain 
a  preference  by  setting  off  against  such  judg- 
ment the  depreciated  notes  of  the  corporation 
at  their  face  value. — Smith  y.  Wiiaon,  (Tex. 
Civ.  App.)  20  S.  W.  1119. 

Suit  by  receiver  against  stockholders— 
Becovery  of  unpaid  subscriptions  to 

stock. 

21.  In  a  suit  hy  a  receiver  on  behalf  of 
creditors  for  unpaid  subscriptions  to  stock,  the 
IK-titiuu  isi  sufhcieutly  specitic  in  its  allegations 
as  to  creditors  when  it  shows  the  name  of  each, 
the  amount  due  him,  the  date  at  which  it  ac- 
crued, and  the  date  of  its  approral  by  the  coart; 
and  it  is  not  necessary  to  set  out  the  cause  of 
action  of  the  creditors  against  the  corporation, 
for,  the  claims  having  been  established  in  re- 
ceivership proceedings,  an  allegation  to  that 
effect  conclusively  shows  the  liability  of  the 
coriK>ration. — Matliis  v.  Pridham,  (Tex.  Cir. 
AppO^  20  S.  W.  1015. 

22.  In  an  action  by  a  receiver  on  behalf  of 
creditors  on  unpaid  subscriptions  to  stock,  a 
plea  by  defendants  that  the  corporation  induced 
them  to  sign  the  contract  of  suhscription  by 
frandulently  representing  that  it  was  able  to 
and  would  furnish  one  half  of  the  money  necee- 
sary  to  e^uip  a  slaughtsrbeuse  i»  their  town  is 
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no   d«fease.— Matbia    ▼.    Pridham,    (Tex.    CIt. 
▲pp.)  20  S.  W.  1016. 

23.  In  an  action  by  a  receiver  for  unpaid 
■abecriptions  to  stock.  It  appeared  that  defend- 
ants a^eed  to  take  so  mnch  stock  as  the 
•um  for  which  they  bound  tbemselTes,  which 
waa  half  the  cost  of  a  slauRhterbonse  to  lie 
erected,  woald  nay  for  at  a  rate  below  the  par 
Talue  of  the  snares  they  were  to  get.  add, 
that  this  waa  a  subscription  for  the  stock  at 
•  price  below  its  par  ralue.  which  was  illegal 
as  against  creditors,  and  reoidered  the  subscrili- 
cn  liable  for  the  difference  between  the  amonnt 
paid  and  the  par  value,  and  they  cannot  main- 
tain that  Key.  St.  art.  586,  which  provides 
that  the  directors  may  dispose  of  the  capital 
stock  at  any  time  remaining  unpaid  in  such  a 
manner  as  the  by-laws  may  prescribe,  anthor- 
ises  issuance  at  less  than  par  value,  and  re- 
lieves the  subscribers  from  responsibility  to 
creditors  for  such  difference. — Mathis  v.  Prid- 
ham, (Tex.  Civ.  App.)  20  S.  W.  1015. 

24.  In  an  action  on  unpaid  subscriptiona  to 
stock,  it  appeared  that  some  of  defendants, 
residents  of  P.,  subscribed  for  stock  in  the  cor- 
poration under  an  agreement  that  it  should 
erect  and  operate  a  slaughterhouse  at  tltat 
place,  and  that,  if  the  amount  of  their  sabserip- 
tions  exceeded  half  the  cost  of  snch  erection 
and  openition,  only  so  mnch  should  be  called 
for  as  would  equal  such  half.  Brld,  that  the  pe- 
tition should  allege  the  cost  of  erecting  and 
operating  the  slaurfiterhouse. — Mathis  v.  Prid- 
ham, (Tex.  Civ.  App.)  20  S.  W.  1015. 

Corroboration,  of  Oonfessiona. 

See  "  Criminal  Law. "  7S.  78. 

Corroboration  of  Witness. 

Sea  "Poriury,"  6. 


COSTS. 


"Gomtt- 


Attomey's  fee  in  stock-killing  cases, 

tutlonal  Law,  "8. 
Bond  for.  in  mandamus  proceedings,  see  "Manda- 

mu6.''7. 

Sight  to  costs. 

1.  In  an  action  on  •  note  transferred  to  plain- 
Off  as  collateral  for  a  debt  of  less  amount  than 
the  note,  where  the  transferrer  Intervenes  to  pro- 
tect his  interest  he  is  not  entitled  to  recover 
costs — Jackson  v.  Fawlkeu,  (Tex.  Sap.)  20  S.'W 
180. 

Taxation  in  favor  of  ofScer. 

2.  Whore  judgment  is  rendered  for  debt  and 
costs,  it  is  proper  to  tax  thecosts  for  payment  in 
favor  of  the  officer  entitled  to  tbem,  where  thoy 
have  not  been  paid  by  the  plaintiff, — Crook  v. 
Tnll.  (Mo.  Sup.)  20  a  W.  8. 

Costs  on  appeal  —  Taxation  on  motion 
of  clerk. 

3.  Judgment  against  defendant  was  revers- 
ed on  appeal,  a  new  trial  ordered,  and  the  costs 
of  appeal  taxed  to  plaintiff,  against  whom  an  ex- 
ecution for  costs  was  returned  nulla  bona.  Held, 
in  a  motion  by  the  clerk  for  judgment  against 
defendant  for  the  costs  of  the  transcript  made 
oat  at  defendant's  instance  on  appeal,  that  de- 
fi'iwliiiit  was  liable:  Mill.  &  V.  Code,  j)  3028,  pro- 
viding that  all  costs  "accrued  at  the  instance  of 
the  Buocessful  party,  which  cannot  be  collected 
out  of  the  other  party,  may  be  recovered,  on 
motion,  •  •  »  against  the  successful  party." 
Stiiart  T.  McCuistion,  1  Heisk.  428.  distin- 
guished.—Lefeber  V.  Nashville,  C.  &.  St.  U  It. 
Co.,  (Tenn.)  20  S.  W.  978. 

4.  On  a  motion  by  the  clerk  for  judgment 
for  costs  against  defendant,  the  return  of  nulla 
bena  on  execution  for  cust-s  against  plaintiff 
is  sufficient  evidence  that  they  could  not  be 
collected  from  him. — Lefeber  v.  Nashville,  Q.  & 
8t  I*  H.  Co„  (Tenn.)  20  S.  W.  078. 


Cotenancy. 

Bee  "Tenancy  in  Common. " 

Counterclaim. 

See  "Bot-Ofl  and  Counterclaim." 

C0T7IVTIES. 

Bee,  also,  "Highways;"  "Municipal  Corpora- 
tions. " 

Compelling  county  judge  to  issue  warrant,  see 
"  Mandamus, "  B. 

Construction  of  turnpike,  see  "Eminent  Do- 
main, "  '2. 

Interest  on  connty  bonds,  see  "Interest, "  S. 

Liability  for  bnnal  of  poor,  see  "Poor  and  Poor 
Laws." 

Mandamus  to  commissioner's  court,  see  "Manda- 
mus, "  1,  & 

Power  to  construct  new  turnpikes,  see  "Turnpikes 
and  ToU  Roads, "  1. 

Withdrawal  of  resignation  by  treasurer,  see  "Of- 
flce  and  OfOcer, "  2. 

Division  of  counties — Payment  of  debt0> 
t.  By  Act  Marcb  15,  1887,  creating  M.  coanty, 
OBO  foovth  of  its  territory  was  taken  from  B. 
county.  Section  8  provides  that  the  "new  coun- 
ty shall  •  •  •  pay  its  pro  rata  of  the  liabil- 
ities ot  the  four  several  counties  from  which  ter- 
ritory is  taken  to  constitute  it,  in  proportion  to 
the  territory  taken  and  the  territory  remaining 
to  the  old  county. "  Const,  art.  9,  {  1,  provide* 
that,  "when  any  part  of  a  county  is  stricken  off 
and  attached  to  or  created  in  another  county, 
the  part  stricken  oCE  shall  be  holden  (or  and  ob- 
ligated to  pay  its  proportion  of  all  the  liabilities 
then  existing  of  the  coanty  from  which  it  it 
taken  in  such  maimer  as  may  be  prescrit>ed  bit 
law."  In  an  action  by  B.  county  to  compel  M. 
coanty  to  pay  one  fourth  of  its  liabilities,  heUJ^ 
that  Const.  arL  9,  I  1,  must  be  construed  Is 
subordination  to  section  1,  arL  8,  requiring  uni- 
formity and  equality  in  taxation,  and  legisla- 
tion contemplated  must  conform  thereto;  and" 
that  the  act  creating  M.  county,  siuce,  in  fixing 
Its  liability  according  to  territory,  and  ignoring 
taxable  value  of  property  therein,  it  imposed  » 
different  burden  for  toe  same  purpose  on  tlie 
citizen  than  he  would  have  to  bear  if  there  had< 
been  no  severance  it  ihe  county,  is  unconsti- 
tutional.—Mills  County  V.  Brown  County,  (Tex. 
Sup.)  20  S.  f7.  81;  Same  v.  Lampasas  County, 
Id.  6!i. 

Detachment  of  territory. 

a.  Act  1S90,  "to  define  the  connty  line  of 
Estill  county,"  instead  of  defining  an  uncertain 
boundary  line,  abandoned  it  altogether,  and 
so  changed  the  line  as  to  take  100  voters  and 
?176,000  of  taxable  property  from  Estill  coun- 
ty, and  transfer  them  to  an  adjoining  county. 
Held,  in  an  action  by  a  citizen  of  the  detached 
tenitory  to  enjoin  the  sheriff  of  Estill  county 
from  collecting  taxes  assessed  by  Estill  county, 
the  court  cannot  rightfully  declare  unconiititu- 
tional  the  act  detaching  such  territory,  since  it 
is  perfectly  valid  on  its  face,  and  affects,  not 
only  the  parties  litigant,  but  also  all  the  other 
taxpayers  of  both  counties,  none  of  whom  have 
an  opportunity  to  be  heard. — ^Walters  v.  lUch- 
ardson,  (Ky.)  20  S.  W.  270. 

Bonds. 

3.  Tniere  no  place  for  payment  of  county 
bonds  is  di'signated,  the  county  treasury  u 
the  proper  place. — Skinker  v.  Butler  County. 
(Mo.  Sup.)  20  S.  W.  (513. 

4.  Where  authority  is  i^ven  to  a  connty 
to  issue  funding  bonds,  and  no  Umitationa  as- 
to  theii-  form  are  prescribed,  except  in  respect 
to  the  rate  of  interest  and  term  of  the  loan,  the 
power  to  designate,  in  the  bonds,  a  place  of 
payment,  beyond  the  limits  of  the  connty,  is  im- 

§  lied.— Skinker  v.  Bntler  Ceonty,  (Mo.  Sap.)  SO- 
L  W.  OlS. 
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Beoovery  back  of  money  paid  on  forged 

warrant. 

5.  Where  connty  warrants,  received  in  pay- 
ment of  the  debt  due  from  defendants  to  pla'm- 
tifC  county,  are  afterwards  found  to  be  forger- 
ies, but  notice  thereof  is  not  giyen  to  defend- 
ants until  nearly  three  years  later,  and  it  does 
not  appear  that  defendants'  riKht  of  redress 
against  the  person  from  whom  they  purchased 
the  warrants  has  been  preserved  unimpaired, 
such  delay  will  preclude  a  recovery  of  the  debt 
by  the  county.— State  r.  Abrahamson,  (Ark.) 
20  8.  W.  1084. 

Ckjurses  and  Distances. 

See  "Bonndaries, "  4,  6. 

OOUBTS. 

See,  also,  "Clerli  of  C!ourt;'"'Judge;"''Justioes 
01  the  Feaoe. " 

Appeals  from  inferioroourts,  see  "Criminal  Law, " 
193-196. 

Constitutionality  of  act  creating,  see  "Conatita- 
tional  Law, "  8, 1. 

Jurisdiction  of  court  of  criminal  appeals,  see 
"Criminal  Law,"  170. 

Mandamus  to  commissioner's  court,  see  "Manda- 
mus,"  1,  2. 

Trial  by,  see  "Trial, "  27,  28. 

State  courts. 

1.  The  fact  that  a  judgment  waa  rendered 
by  the  county  court  does  not  deprive  the  dis- 
trict conrt  of  jurisdiction  of  an  action  to  fore- 
close the  lien  thereof. — Hall  v.  Naumberg, 
(Tex.  Civ.  Ann.)  20  S.  W.  U25. 

2.  Acts  1891,  c.  26,  establishes  a  court  to  be 
beld  at  Rocl^wood,  and  called  the  "Law  Court 
of  Rockwood,"  which  baa  original  and  appeliate 
jurisdiction  over'  all  cases,  civil,  commercial, 
and  friminnl,  within  certain  districts  of  Roane 
county,  and  which  constitutes  one  of  the  courts 
of  the  third  judicial  circuit.  Held,  the  fact  that 
Rockwood  was  not  the  county  seat  did  not  make 
the  act  unconstitutional,  as  violating  Const,  an. 
10,  {  4,  providing  that  "the  seat  of  justice"  of 
any  county  sball  not  be  removed  "without  the 
concurrence  of  two  thirds  of  the  qualified  voters 
of  the  county."— Ellis  v.  State,  (Tenn.)  20  S. 
W.  500. 

a.  Acts  1891,  c.  26,  §  2,  provides  that  coun- 
terparts of  writs  may  issue  from  such  court  for 
joint  defendants  in  an  action,  who  reside  out 
of  such  districts;  and  the  same  may  issue  to 
any  other  county  in  the  state.  Bdd,  the  fact 
that  one  residing  out  of  the  district  or  out  of 
the  county  might  be  compelled  to  attend  such 
court,  when  sued  jointly  with  a  resident  of  such 
district,  and  served  with  a  counterpart  writ,  did 
not  work  such  an  inconvenience  as  would  inval- 
idate the  act.— Ellis  v.  State,  (Tenn.)  20  S.  W. 
500. 

Jurisdictional  amount. 

4.  The  district  court  has  Jurisdiction  of  a 
trial  of  the  right  of  property,  where  the  value  of 
such  property  is  fixed  by  the  sheriff  at  1500.  Er- 
win  v.  Blanits,  60  Tox.  6N'i,  followed.— Bettorton 
V.  Echols.  (Tex.  Bup.)  20  S.  W.  83. 

6.  Where  the  only  questions  for  review  re- 
late to  the  admission  of  evidence  and  the  con- 
strnction  of  a  contract,  and  the  judgment  ap- 
pealed from  is  below  the  amount  giving  the  su- 

?reme  court  jurisdiction,  the  case  will  be  trans- 
erred  to  the  court  of  appeals. — Tracey  v.  Gref- 
fet,  (Mo.  Sup.)  20  S.  W.  493. 

Probate  courts. 

6.  TTnder  Const  art  6.  S  34,  the  general  as- 
sembly by  Laws  1877,  p.  229,  §  1,  established  a 
probate  court  in  each  county,  with  jurisdiction 
to  appoint  guardians  over  persons  of  unsound 
mind,  and  to  "settle"  their  accounts,  etc.  Rev. 
St.  1879,  §  5825.  providos  that,  "in  case  of 
death  of  such  insane  person  while  under  guard- 
ianflhip,  the  power  of  such  guardian  shall  ceaae* 


*  *  *  and  the  guardian  shall  immediately 
settle  his  accounts,  and  deliver  the  estate  and 
effects  of  his  ward  to  his  personal  representa- 
tive." Htld,  that  on  the  death  of  the  ward  the 
probate  court  had  jurisdiction  to  render  a  final 
judgment  on  the  guardian's  acconnt  though  St 
1825,  i  15,  which  provided  in  express  terms  for  a 
final  settlement  of  the  KuaTdian*s  aocoont  by  the 
probate  court,  was  omitted  from  the  revision  of 
1855,  and  though  Rev.  St  1855.  and  snbseqnent 
revisions,  whidi  gave  the  county  courts  probate 
jurisdiction,  and  "full  power  to  control  the 
guardian  of  any  such  insane  person  in  the  man- 
agement of  the  person  and  estate  and  the  settle- 
ment of  his  accounts,  and  to  enforce  and  canr 
into  execution  their  orders,  sentences,  and  indg- 
ments,"  were  entirely  repealed  iu  1877~  Mier- 
wood,  C.  J.,  and  Brace  and  Macfarlane,  JJ.,  dis- 
senting.— Coleman  v.  Farrar,  (Mo.  Snp.)  20  S. 
W.  441. 

7.  The  objection  that  the  statute  did  not  in- 
tend that  the  settlement  of  the  guardian's  ac- 
counts should  be  final,  since  no  notice  to  inter- 
ested parties  Is  provided,  is  without  force,  as 
the  court  has  power  to  issue  such  notice  wlien. 
in  the  exercise  of  its  jurisdiction,  it  becomes 
necessary.  Sherwood,  C.  J.,  and  Brace  and 
Macfarlane,  JJ.,  dissenting.— Ooleman  v.  Far- 
rar, (Mo.  Sup.)  20  S.  W.  441. 

Common  pleaa. 

8.  An  action  to  enforce  a  vendor's  lien  does 
not  involve  the  title  to  real  estate,  within  the 
meaning  of  Act  March  2,  1874,  oreatiog  the  conrt 
of  oommon  pleas,  and  giving  it  jurisdiction  in  all 
civil  actioQS  ezcepb  wbere  the  title  to  real  estat« 
Is  Involved.— Bailey  v.  Winn,  (Mo.  Sup.)  80  & 
W.  21. 

9.  The  court  of  common  picas  created  by  Act 
March  2,  1874,  (Acts  1874,  p.  2.W,)  is  an  inferior 
court,  within  the  meaning  of  Const  1865,  art  6, 
$  1,  as  amended  in  ls>70,  which  declares  tbat  "the 
judicial  power,  as  to  matters  of  law  and  equity, 
shall  bo  vested  In  the  supreme  court.  In  circuit 
courts,  and  in  such  inferior  tribunals  as  the  gen- 
eral assembly  may,  from  time  to  time,  establish,* 
though  appeal  does  not  lie  therefrom  to  the  cir- 
cuit court— Bailey  r.  Winn,  (Mo.  Sup.)  20  S. 
W.  21. 

Jurisdiction    of  court  of  criminal 

appeals. 

10.  A  proceeding  to  strike  the  name  of  an  at- 
torney from  the  roll  of  attorneys  for  frandu- 
lent  conduct,  such  as  swindling,  is  a  criminal 

Eroceediug;  and  the  court  of  criminal  appeals 
as  exclusive  jurisdiction  of  an  anpcai  in  such 
matter,  under  Const  art.  6.  S  6.— Scott  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  831. 

Power    to    transfer    record    teom 

criminal  to  civil  court  of  appeals. 

1 1.  The  court  of  criminal  appeals  has  no  au- 
thority to  transfer  the  record  in  a  criminal  case 
to  the  civil  court  of  appeals. — Scott  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  83L 

Federal  question — Transfer  to  court  in 
banc. 

12.  A  St  Lionis  ordinance  provides  that  a  re- 
duction of  40  per  cent  from  the  rates  of  license 
shall  be  allowed  to  vessels  owned  by  residents 
of  St  Louis,  and  returned  and  assessed  for  tax- 
ation there  within  a  prescribed  time.  Hdd, 
that  a  suit  b^  the  city  against  a  foreign  ship- 
ping corporation  for  the  license  fee,  where  de- 
fendant c-laimed  the  40  per  cent  reduction  and 
tendered  the  balance,  involved  no  federal  qaea- 
tion,  and  would  not  l>e  transferred  to  the  court 
in  banc. — City  of  St.  Louis  v.  Consolidated  Goal 
Co.,  (Mo.  Sup.)  20  S.  W.  699. 

Compelling   court  of  appeals  to  trans> 
fer  cause  to  supreme  court — Amount 
in  dispute. 
18.  A  plaintiff  may,  before  trial,   lawfully 
reduce   his    claim    for   damages    from    twen^ 
thousand  to  two  thousand  doUars;   and  a  man- 
damus will  not  be  granted  to  onnpel  a  oooit 
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of  appeals  to  transfer  a  catue  to  the  snpreme 
court  becaase  the  "amonnt  in  diq»ate"  exceeds 
^,500,  where  plaintifTs  final  piayer  for  jude- 
ment  is  for  $2,000,  and  no  showing  is  made  in 
the  trial  court  to  indicate  that  the  amount  reol- 
Ir  in  oontroTersr  is  greater.— Addison-Tinsley 
Tobacco  Co.  ▼.  Rombaner,  (Mo.  Sup.)  20  S.  W. 
1076. 

COVENANTS. 

Building  restrlotlons. 

1.  A  deed  of  certain  dty  property  provided 
that  buildings  thereafter  erected  on  such  prop- 
erty "shall  be  of  brick,  and  set  the  same  dis- 
tance back  from  Third  street  as  the  house  now 
erected  on  the  southwest  corner  of  Third  and 
Oak  streets,  and  shall  be  suitable  dwellings  for 
tiie  neighborhood."  Held,  that  the  provision  in- 
tended that  the  front  wall  of  buildings  thereaft- 
er erected  should  be  on  a  line  with  the  front 
wall  of  the  corner  house,  and  did  not  prohibit 
the  erection  of  a  stoop,  porch,  or  platform  of 
reasonable  width,  along  the  front  of  such  build- 
higs.— Graham  v.  Hite,  (Ky.)  20  S.  W.  506. 

2.  The  provision  was  for  the  benefit  of  the 
corner  lot,  and  not  for  the  benefit  of  lots  into 
which  the  property  conveyed  might  be  divided. 
—Graham  v.  Hite,  (Ky.)  20  S.  W.  506. 

S.  A  building  restriction  contained  in  a 
deed  of  a  tract  of  land  cannot  be  set  up  by  a 
subsequent  grantee  of  part  of  the  tract  as 
against  a  subsequent  grantee  of  another  part, 
when  the  deeds  under  which  they  hold  neither 
mention  such  restriction  nor  contain  a  similar 
provision.— Graham  v.   Hite,   (Ky.)   20  a   W. 

Bight  of  grantee  to  cite  warrantor  to 
defend. 
4.  A  plaintiff  in  trespass  to  try  title,  as 
well  as  a  defendant,  has  the  right  to  tiave  his 
warrantor  cited  to  come  into  court  and  maintain 
the  title  conveyed  by  him,  and  make  good  his 
warranty.  Park  v.  Bates,  12  Vt.  381;  RtWn 
T.  Leavitt,  13  Vt  370;  Brown  v.  Taylor,  Id. 
637;  and  Gregg  v.  Richardson,  25  6a.  570,— 
followed.  —  Norton  v.  Collins,  (Tex.  Civ.  App.) 
20  8.  W.  1118. 

Coverture. 

Effect  on  running  of  statute  of  limitations,  see 
"Limitation  of  lotions, "  12, 13. 

Oredibmty. 

Of  witness,  see  "Witness, "  12. 

OBEDITOBS'  BHiL. 

Suit  by  creditor  to  subject  debtor's  equitable  in- 
terest, see  "Equity, "  8. 

When  maintainable — Beturn  of  execu- 
tion unsatisfied. 

1.  Where  a  judgment  has  been  rendered  in 
the  circuit  court,  and  an  executian  issued  there- 
on, and  returned,  "No  property  found,"  that 
court  has  jurisdiction  of  an  action  brought  under 
Civil  Code,  |  439,  for  a  discorery  of  property, 
and  to  subject  defendant's  interest  therdn  to  the 
satis&ction  of  the  judgment,  without  regard  to 
the  amoont  of  such  judgment. — Bryant  v.  Bry- 
ant, (Ky.)  20  S.  W.  270. 

Who  may  bring. 

2.  One  who  furnishes  materials  for  use  by 
«  contractor  in  repairing  a  courthouse  for  a  coun- 
ty, merely  upon  the  contractor's  proin'.so  to  pay, 
is  entitled  to  relief  by  way  of  a  creditors'  bill, 
under  Acts  18S7,  p.  193,  dispensing  wiili  the 
necessity  in  such  cases  of  a  previous  judgment, 
and  where  also  the  repairs  have  been  entirely 
completed,  so  that  no  interruption  can  injurious- 
ly affect  the  rights  of  the  public— Ri^gin  v.  Hil- 
liard.  (Ark.)  20  S.  W.  402;  McFadd(  n  v.  Same, 
Id.  404;  Rttman  t.  Same,  Id.;  Bluif  City  Lum- 
4>er  Co.  r.  Same,  Id. 


Pleading. 

S.  In  an  action  under  aril  Code,  >  439,  to 
subject  defendant's  undivided  interest  in  land  as 
heir  to  the  satisfaction  of  a  judgment  against 
him,  execution  on  which  had  been  returned  un- 
satisfied, though  the  petition  does  not  formally 
allege  that  the  land  in  question  is  within  the 
county  where  the  suit  is  brought,  yet  that  fact 
sufficiently  appears  by  an  allegation  that  such 
land  had  been  allotted  as  dower  to  a  widow  by 
an  agreement  between  herself  and  her  husband's 
hdrs,  of  whom  defendant  was  one,  tbat  snch 
agreement,  describing  the  land,  had  been  recorded 
in  the  county  clerk's  office  of  the  county  in  which 
this  action  was  brought,  and  by  annexing  a  copy 
'  of  such  agreement  as  an  exhibit  to  the  petidon. — 
Bryant  v.  Bryant.  (Ky.)  20  S.  W.  270. 

Decree — When  justified  by  pleadings. 

4.  Defendant,  in  an  action  brought  in  the 
drciUt  conrt  under  Civil  Code,  §  439,  to  subject 
his  undivided  interest  in  land,  as  heir,  to  the  sat- 
isfaction of  a  judgment  rendered  against  him,  ex- 
ecution on  which  bad  been  retiu-ned  unsatisfied, 
is  not  prejudiced  by  a  judgment  ordering  a  sale 
of  a  defiiute  parcel  which  had  been  set  apart  to 
him  by  the  counter  conrt  pending  such  action,  in- 
stead of  his  undivided  interest  in  the  entire  tract, 
as  originally  prayed  for;  plaintiff  having  filed  an 
amended  petition  alleging  the  fact  of  such  divi- 
sion.—Bryant  V.  Bryant,  (Ky.)  20  S.  W.  270. 

GBIMINAIi  IjAW. 

See,  also,  "Arrest;"  "Bail;"  "Extradition;" 
"Fines;"  "Grand  Jury;"  "Indictment  and  In- 
formation ;"  "Jail  and  Jailer; "  "Witness. " 

Appeal  in  prosecution  for  murder,  see  "Homi- 
cide, "  101. 

Continuance  in  prosecntion  for  murder,  see  "Homi- 
cide, "  81. 

Disqualification  of  judge,  see  "Judge,  "fr-5. 

election  of  special  judge,  see  "Judge,  "6, 7. 

Evidence,  acta  and  declarations  of  co-conspirattor, 
see  "Conspiracy. " 

on  trial  for  assault  with  intent  to  kilL  see 

"Homicide,  "41,  43. 

on  trial  for  assault  with  intent  to  rape,  tee 

"Rape,  "14-16. 

on  trial  for  burglary,  see  "Burglary,"  18-18. 

on  trial  for  carrying  weapon,  see  "Carrying 

Weapons, "  4. 

on  trial  for  disorderly  oondnot,  see  "Disor- 
derly Conduct, "  2. 

—  on  trial  for  embezzlement,  see  "Embeisle- 
ment, "  i. 

on  trial  for  forgery,  see  "Forgery," 8. 

on  trial  for  incest,  see  "Incest, "  4. 

on  trial  for  murder,  see  "  Homicide, "  68-80. 

on  trial  for  perjury,  see  "Perjury,  "4,  6. 

on  trial  for  rape,  see  "  Rape, "  8-8. 

on  trial  for  robbery,  see  "Robbery, "  8. 

on  trial  for  seduction,  see  "Seduction, "  1,  8. 

Excessive  punishment,  see  "Homicide, "  99. 

Failure  to  hear  accused  in  examining  court,  Ta. 
lidity  of  indictment,  see  "Indictment  and  Infor- 
mation, "2. 

Insanity  and  intoxication  as  a  defense,  see  "Homi- 
cide, "  .V2-65 ;  "Insanity, "  8,  8. 

Instructions  on  trial  for  assault  with  Intent  to 
kUl,  see  "Homicide,  "48-47. 

on  trial  for  burglary,  see  "  Burglary, "  19-84. 

on  trial  for  false  pretenses,  see  "False  Pre- 
tenses, "  8. 

on  trial  for  homicide,  see  "Homicide,"  11,  17, 

18,  82-U7. 

—  on  trial  for  incest,  see  "Incest, "  6. 

on  trial  for  larceny,  sea  " Larceny, " 88-87. 

on  trial  for  perjury,  see  "Perjury,  "4. 

—  on  trial  for  rape,  see  "Rape,"  9-11. 

on  trial  for  robbery,  see  "Robbery, "  8, 4. 

Jurisdiction  of  court  of  criminal  appeals,  see 
"Courts,"  10,  U. 

Misconduct  of  prosecuting  attorney,  see  "Homi- 
cide, "es. 

New  trial,  in  prosecution  for  assault  with  Intent 
to  murder,  see  "Homicide, "  100. 
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Particular  crimes,  see  "Abduction;"  "Anon;" 
"  Assault  and  Battery ; "  "  Burglary ; "  «  Carryingr 
Weapons;"  "Disorderly  Conduct;"  "Embezzle- 
ment; ""False  Pretenses;"  "Forgery;" "Forni- 
cation ; "  "Gaming;  ""Homicide; ""Incest; "  "•In- 
toxicating Liquors;"  "liaroeny;"  "Libel  and 
Slander, "5-0;  "Perjury;"  "Rape;" "Receiving 
Stolen  Goods;" "Robbery ;" "Seduction. " 

Pendency  of  criminal  prosecution  for  nonpayment 
of  license  tax  as  defense  to  action  for  tax,  sea 
"Intoxicating  Liquors, "  6. 

Pleading  and  proof,  on  trial  for  burglary,  gee 
"Bursiary,"»-ll. 

Prosecution  for  assault  witb  Intent  to  kUI,  see 
"Homicide,"  r9-47. 

Di.iking  false  election  returns,  see  "Elections 

and  Voters, "  7. 

removing  fence,  see  "Fences." 

^—  selling  mortgaged  chattels,  see  "Infanajr,"  B. 

Bale  by  administrator  of  land  reserved  for  home- 
stead, see  "Executors  and  Administrators," 
16-lS. 

Venue,  how  laid  in  indictment,  see  "Indictment 
and  Information, "  8. 

Violation  of  law  regulating  payment  of  wagesi  see 
"Master  and  Servant, "  2. 

Besponsibility  for  orime  —  Irresistible 
impulae. 
1.  Though  a  erim«  la  eommltted  throng 
lack  of  sufficient  vrfll  power  to  control  the  eon- 
duct,  and  under  an  irresistible  and  uncontrollable 
Impulse,  the  offender  is  responaible  for  the  act. 
—State  ▼.  MUler,  (Mo.  Sup.)  20  &  W.  24a 

Who  are  principals. 

S.  In  a  prosecttticm  for  ottering  a  forged 
draft  on  a  bank  in  a  si)ecifled  town,  though  de- 
fendant's confederate  in  each  instance  passed  or 
attempted  to  pass  the  forged  checks,  tue  jury  is 
Justitiod  in  finding  defendant  gtiilty  as  prindpal, 
and  not  as  an  aonomplice,  where  the  evidence 
shows  that  small  drafts  were  purchased  by  them, 
and  the  amounts  isised  from  |20  and  |25  to  $2,- 
000  and  f2,:K)0;  that  defendant  was  constancy 
near  his  confederate  while  the  latter  was  at- 
tempting to  pass  them;  that  both  arrived  in  and 
left  together  the  various  towns  in  which  they 
wen  operating;  and  that  nearly  all  the  money 
procured  on  such  checks  was  found  in  defend- 
ant's possession  when  boUi  were  arreste<l. — Ma- 
son T.  State,  (Tex.  Cr.  App.)  20  S.  W.  664. 

3.  The  court  properly  charged  that  If  de- 
fendant, in  furtherance  of  a  common  design, 
forged  the  check  in  question,  and  delivered  It 
to  his  confederate  to  be  passed  by  him,  then 
both  would  be  guilty  of  acting  together  In 
passing  the  check,  .ind  defendant  would  be  a 
principal  In  the  commission  of  the  crime. — ^Mason 
Y.  State,  (Tex.  Cr.  App.)  20  S.  W.  56i. 

Liability  of  aider  and  abettor  aa  prin- 
cipal — Larceny. 

4.  Where  goods  are  taken  in  the  presence 
of  defendant  pursuant  to  an  agreement  between 
him  and  the  person  taking  them,  and  defendant 
receives  the  goods  and  carries  them  away,  he 
is  guilty  of  larceny,  under  Mansf.  Dig.  §  1508, 
providing  that  all  persons,  being  present,  aid- 
ing and  abetting,  or  ready  and  consenting  to  aid 
and  abet,  iu  any  felony,  shall  be  deemed  prin- 
cipal offenders. — ^Alterberry  v.  State,  (ArkD  20 
S.  W.  411- 

Affidavit  on  wbloh  Information  is  based. 

5.  It  Is  not  necessary  that  the  affidavit  on 
which  an  information  is  based  begins,  "In  the 
name  and  by  the  authority  of  the  state  of  Tex- 
as,"  it  being  sufficient  that  the  information  l)e- 
gitts  that  way.— Johnson  v.  State,  (Tez.  Cr. 
App.)  20  S.  W.  980. 

Arraignment. 

6.  A  conviction  of  rape  will  be  reversed 
where  the  record  does  not  show  that  defendant 
was  arraigBed. — State  r.  Xaylor,  (Mo.  Sup.)  20 

D.  W.  loA* 


Plea  and  demurrer. 

7.  Defendant,  In  a  pnaecutlon  for  a  fdony, 
may  plead  "not  gtiilty"  and  demur  at  the  same 
time,  and  If  the  demurrer  is  overmled  the  trial 
proceeds  on  the  plea  as  If  tbe  demurrer  had  not 
been  filed.— State  v.  McCk>y,  (Mo.  Sup.)  20  S. 
W.  240. 

Befusal  of  accused  to  plead — Entry  of 
plea  by  court. 

8.  Code  Grim.  Proe.  art.  003.  provides  that  In 
'  all  cases  less  than  capital  the  defendant  is  re- 
quired, when    his  case    is    called   for  trial,  and 

before"  It  proceeds  further,  to  plead  by  him- 
self or  counsel.  Article  601  provides  that  br 
the  term  "called  for  trial"  is  meant  the  stage  of 
the  cause  when  both  parties  have  announoed 
that  they  are  ready,  or  when  a  continuance, 
having  been  asked,  has  been  denied.  In  a  trial 
for  cattle  theft  it  appeared  that  an  application 
for  continuance  was  overruled,  and  the  parties 
announced  ready  for  trial.  The  jury  were  im- 
paneled and  sworn,  and  the  indictment  read. 
The  defendant  was  "then"  called  on  to  make 
his  plea,  and,  refusing  so  to  do,  a  idea  of  not 
guilty  was  entered  for  him  by  the  court.  Beid 
that,  these  provisions  being  directory,  and  not 
mandatory,  and  their  purpose  b«ng  to  have  the 
issues  fixed  by  the  pleadings  before  the  intro- 
dnction'  of  testimony,  there  was  a  compliance 
with  such  pnrpose. — McGrew  r.  State,  CTvl 
Ct.  App.)  20  S.  W.  740. 

Venue— Proof  of. 

9.  Where,  In  a  trial  fw  assanit  with  intent 
to  kill,  the  only  evidence  to  show  the  venne  is 
the  testimony  of  the  prosecuting  witness  that 
he  and  defendant  were  at  a  certain  place  when 
they  had  their  difficulty,  and  it  does  not  a^ 
pear  whether  or  not  such  place,  if  a  town  or 
▼iilase,  is  within  the  state,  it  la  insufficient. — 
State  r.  King.  (Mo.  Sup.)  20  S.  W.  29». 
Change  of  venue. 

10.  The  refiisal  of  a  diange  of  ▼eime  In  » 
criminal  case,  being  within  the  discretion  of  the 
court,  will  not  be  reviewed  on  appeal,  unless  a 
strong  case  is  made  showing  an  abuse  of  diacze- 
tlon.— Kiiij;  v.  State  (Teun.)  20  S.  \V.  lUO. 

11.  Code  Crim.  Proc.  art.  576,  provides  that 
wherever,  in  a  case  of  felony,  the  court  shall  be 
satisfic<l  that,  from  any  cause,  a  fair  trial  can- 
not be  bad,  it  may  order  a  change  of  venue.  A> 
ticle  5T8  provides  that  a  defendant  may  obtain  a 
change  of  venue  for  prejudice  in  the  county 
where  the  prosecution  was  commenced,  or  when 
there    Is    a    dangerous    combination    instituted 

i  against  him  by  influential  persons.  Edd,  that  a 
I  defendant  cannot  obtain  a  change  of  venue  for 
the  prejudice  of  the  judge  before  whom  the  pros- 
.  ecution  is  commenced,  there  being  no  provision 
:  therefor  l:i  the  statutes. — Johnson  v.  State,  (Tex. 
;  Cr.  App.)  20  S.  W.  985. 

12.  In  a  prosecution  of  defendant  for  crim- 
I  Inal  libel,  th^  court  set  aside  the  verdict  of  the 

jury  because  the  punishment  was  Inadequate, 
and,  on  application  of  defendant,  granted  a  new 
trial,  but  on  differmt  grounds  than  those  set  out 
in  defendant's  motion.  Bdd,  that  tliere  was 
nothing  in  the  action  of  the  court  to  show  that 
it  was  preindiced  against  defendant. — Johnson  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  985. 

13.  Rev.  St.  1880.  «  4187,  provides  that,  after 
the  court  has  acquired  jurisdiction  of  a  case  to 

<  change  of  venue,  "the  same  proceedings  ahaU 
,  be  had  in  the  case  in  such  court  in  the  same 
m:iniic>r  and  in  all  respects  as  if  the  same  had 
originated  therein."  Held,  that  defendant  In  a 
murder  case  need  not  be  arraigned  iu  the  court 
in  which  the  indictment  is  found,  but  may  be 
arraigned  and  called  upon  to  plead  in  the  court 
to  which  the  venue  has  been  changed  on  his  ap- 
plication, when  the  same  i.s  done  before  the  trial 
commences.— State  t.  Renfrow,  (Mo.  Sup.)  20 
S.  W.  209. 
— —  Certifying  transcript  of  record. 

14.  An  objection  that  the  clerk  of  the  eir- 
;  cuit  court  of  the  county  where  defendant  was 
i  indicted  did  not,  on  a  change  of  Tenne,  affix  Us 
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ofliclal  seal  to  his  certificate  to  the  transcript 
of  the  record,  Is  too  late  when  made  after  ver^ 
diet— State  t.  Dusenberry,  (Mo.  Sap.)  20  S.  W. 
4ttl. 

1">.  Code  Grim.  Proc.  art  585,  prorides  that, 
"when  an  order  for  a  change  of  venue  has  been 
made,  the  clerk  of  the  court  where  the  prosecu- 
tion is  pending  shall  makd  out  a  true  transcript 
of  all  orders  made  in  the  cause,  and  certify 
thereto  under  bis  official  seal,  and  shall  trans- 
mit the  same,  together  with  all  the  original  pa- 
pers in  the  case,  to  the  clerk  of  the  court  to 
which  the  Tcnne  has  been  changed."  Held,  that 
U  is  not  necessary  for  such  transcript  to  contain 
a  caption,  nor  the  clerk's  certificate  to  state  the 
numoer  of  pages  it  contains. — ^WoUfortli  t. 
State,  (Tex.  Or.  App.)  20  8.  W.  741. 

Continuance. 

10.  The  refusal  of  a  continuance  liecanse  of 
too  great  excitement  to  tlie  prejudice  of  defend- 
ant, biiiiy  mid.r-  Mill.  &  V.  Code.  S  (1U58, 
within  the  discretion  of  the  court,  will  not  be 
declared  an  abuse  of  discretion  on  appeal,  where 
one  Buch  continuance  had  been  already  granted. 
—King  V.  State.  (Tonn.)  20  S.  W.  1(5'J. 

IT.  Where  an  application  for  a  continuance, 
made  October  14,  1889,  based  on  the  illness  of 
defendant's  attorneys,  was  refused,  but  the  trial 
was  not  begun  until  Noreuiber  H,  1880,  and 
the  reooril  shows  that  four  attorneys  appeared 
for  defendant  an  objection  on  account  of  such 
refusal  will  be  overruled. — State  v.  Dusenberry, 
(Mo.  Slip.)  20  S.  W.  4C1. 

1>.  'Ihe  court  properly  overruled  a  motion 
for  continuance  on  the  ground  that  a  dangerous 
mob  e.\i!<ted,  which  would  defeat  an  impartial 
trialr  aud  that  defendant  could  not  safely  go  to 
trial  withont  the  testimony  of  certain  witnesses, 
who  would  swear  that  they  heard  defendant  In- 
formed that  the  police,  of  which  deceased  was  a 
member,  were  going  to  kill  him.  and  that  in  con- 
•equenrc  thereof  defendant  armed  himself  for 
protection,  since  the  application  fails  to  specify 
who  gnrc  the  information,  when  and  by  whom 
the  threats  were  made,  or  when  defendant 
armed  hiiuself;  and  since,  had  said  defendant 
moved  for  a  change  of  venue,  as  he  should  have 
done,  the  state  might  have  shoNvn  that  there 
was  nothing  to  prevent  an  Impartial  trial. — 
BUIler  V.  State,  (Tex.  Qr.  App.)  20  S.  W.  U03. 

'—  Absence  of  witness. 

19.  Defendant  set  np  a.1  a  defense  to  a  crim- 
inal prosecution  for  libel  the  truth  of  the  mat- 
t<*r  published  by  him  coiiccruinK  the  libelcp,  and 
moved  for  a  continuance  on  the  ground  that  a 
witness,  by  whom  he  expected  to  prove  that  the 
libelant's  character  was  notoriously  bad,  was 
alMent  Held,  that  the  motion  was  properly 
ovfirul' d.  ill  tliiit.  if  liboli'o's  oliarac-trr  was  no- 
toriously bad,  defendant  co\ild  soonre  any  num- 
ber of  witnesses  to  that  fact. — Johnson  t.  State, 
(Tex.  Cr.  App.)  20  S.  W.  085. 

'iO.  Where  the  affidavit  in  support  of  an  ap- 
plication for  a  continuance,  on  the  ground  of  the 
absence  of  witnesses,  failed  to  aver  that  de- 
fendant believed  the  facts  he  expected  to  prove 
by  the  absent  witnesses  were  true,  it  was  fa- 
tally defective,  and  the  application  was  proi>erIy 
overruled. — State  v.  Dusenberry,  (Mo.  anp.)  20 
«.  W.  4C1. 

'.21.  The  testimony  for  which  defendant 
•ought  a  first  continuance  on  a  charge  of  horse 
stealing  was  that  of  two  witnesses  that  G.  sold 
and  delivered  the  horses  to  defendant;  and  one 
witness  that  defendant  stated,  when  first  called 
on  for  an  explanation  of  his  possession  of  his 
horses,  that  he  bought  them  of  O.,  and  that  de- 
fendant at  all  times  openly  claimed  the  Iiorses 
under  such  purchase.  HM,  that  the  continu- 
ance should  have  been  granted. — Hyden  v. 
Utate,  (Tex.  Cr.  App.)  20  S.  W.  764. 

'■ii.  A  motion  to  continue  a  case  ijccause  of 
the  absence  of  a  -witness  is  properly  denied, 
where  the  witness  resides  out  of  the  state,  a», 
*n  such  oBBp,  his  deposition  should  have  boon 
token.— Gentry  t.  State,  (Tex.  Cr.  App.)  20  8. 
W.  651. 


28.  An  application  for  a  continuance,  based 
on  the  ground  that  a  material  witness  is  ab- 
sent, is  fatally  defective  if  it  fails  to  state  what 
is  proposed  to  be  proved  by  such  witness. — Hol- 
land V.  State,  (Tex.  Cr.  App.)  20  S.  W.  750. 

24.  On  the  trial  of  a  person  indicted  for  mur- 
der nnder  the  name  of  Jim  Jones,  one  witness 
testified  that  he  saw  defendant  kill  the  d(>- 
ceased.  Another  witness  testified  that  just 
before  the  homicide  he  saw  defendant,  the  de- 
ceased, and  the  last-named  witness  together. 
The  last-named  witness  and  two  others  who 
identified  defendant  as  Jim  Jones  were  stran- 
geni  to  deceased  and  friends  to  defendant.  De- 
fendant admitted  that  he  had  lately  been  in  the 
penitentiary,  denied  the  truth  of  all  evidence 
lor  the  state,  and  moved  for  a  continuance 
which  would  enable  him  to  prove  an  alibi  by 
seven  witnesses  of  other  states,  one  of  whom 
would  also  testify  that  his  name  was  not  Jim 
Jones,  ficjd,  that  the  ruling  of  the  court  re- 
fusing the  continuance  was  correct. — Jones  T. 
State,  (Tex.  Cr.  App.)  20  S.  W.  354. 

25.  The  discretion  of  the  trial  conrt  in  re- 
fusing a  continuance  on  the  ground  of  the  ab- 
sence of  one  of  defendant's  witnesses  will  not 
be  distnrbed  when  it  appears  that  defendant, 
after  he  was  released  on  bail,  had  about  eight 
months  in  which  to  prepare  for  trial,  that  the 
venue  of  the  case  had  been  changed  and  one 
continuance  granted  on  account  of  defendant 
and  that  there  were  other  persons  who  knew 
something  of  the  circnmstances  immediately 
preceding  the  killing  about  which  tlie  absent 
witness  was  to  testify,  and  no  effort  was  made 
to  secure  their  testimony.— Price  r.  State,  (Ark.) 
20  S.  W.  1081. 

26.  It  is  not  reversible  error  to  refuse  to  con- 
tinue a  murder  trial  on  account  of  the  absence 
of  witnesses  by  whom  the  defendant  expects  to 
prove  that  shortly  before  the  killing  the  de- 
ceased struck  the  defendant  several  blows,  and 
threatened  to  kill  him  at  some  future  time, 
where  the  defendant  proves  the  blows  by  him- 
self and  several  other  witnesses,  whose  testl< 
mony  is  not  contradicted,  and  none  of  them  of- 
fer to  testify  as  to  the  threats.— May  r.  State, 
(Tex.  Cr.  App.)  20  S.  W.  396. 

27.  Defendant,  on  trial  for  robbery,  moTed 
for  a  continuance  on  the  ground  of  the  absence 
of  witnesses,  by  whom  hi-  alleged  he  rxpectod 
to  prove  that  at  the  time  of  the  robbery  he  was 
at  a  toA^■n  some  distance  away;  but  it  appeared 
that  on  the  trial  defendant  culled  as  a  witness 
one  W.,  whom  defendant  in  his  own  te>itl.iiony, 
previously  given,  had  said  he  met  and  convers"d 
with  in  the  town  abont  the  time  of  the  robbery, 
but  no  evidence  was  sought  from  W.  in  regard 
to  the  meeting  or  cnnvcrsation.  It  firtlier 
appeared  that,  though  the  town  was  full  of  peo- 
ple, and  defendant  alleged  he  was  tli"re  until 
late  at  night,  no  one  had  seen  him.  Ilrhl  that, 
in  view  of  the  improbability  that  defendant 
conld  prove  by  the  absent  witnesses  that  he 
was  in  the  town  at  the  time  stated,  the  motion 
for  a  oontinnance  was  properly  drnied.— Rollins 
V.  SUte.  (Tex.  Cr.  App!)  20  S.  W.  358. 

28.  On  a  trial  for  mnrder,  it  is  in  the  diser^ 
tion  of  the  conrt  to  refnse  a  continuance.  In  or- 
der to  enable  defendants  to  procure  an  absent 
witness,  where  it  appears  that  the  case  has  bi^en 
long  pending,  and  that  several  continuances  have 
been  granted  them. — Walkop  v.  Conmionwealth, 
(Ky.)  20  S.  W.  221. 

Materiality  of  testimony  of  absent 

witnesses. 
S9.  Defendant,  who  was  charged  with  steal- 
ing $30  from  T.,  claimed  that  he  handed  T.  an 
envelope  containing  S70.  It  appeared  that  the 
envelope  contained  only  $oO.  T.  claimed  that 
defendant  had  taken  out  a  portion  nt  the  time 
he  handed  him  the  envelope.  T.  asked  him  for 
the  bal.moe  the  next  day,  and  defendant  handed 
him  a  $10  bill,  saying  he  had  found  it  nt  the 
plni-e  whore  be  had  handed  T.  the  envelope  the 
nifrlit  I'pfore.  Hrltl,  that  an  application  for  a 
continuance,  on  the  ground  that  one  of  defend- 
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ant'8  wItDesDos  wa«  absent,  was  properly  re- 
fused, where  it  appeared  that  he  was  not  pres- 
ent when  defendant  handed  T.  the  envelope; 
and,  even  if  defendant  might  prove  by  such  wit- 
ness that  he  had  foiind  the  $10  bill  at  the  place 
mentioned,  it  would  not  account  for  the  re- 
maining $30.— Jackson  v.  State,  (Tex.  Cr.  App.) 
20S.  W.lSl. 

•"iO.  Where  the  evidence  shows  that  the  ab- 
sent_  witnesses,  to  obtain  whoso  testimony  a 
continuance  is  asked,  were  not  present  at  the 
time  and  place  alleged  in  the  amdavit,  and  the 
Improbability  of  the  desired  testimony,  a  con- 
tinuance should  not  be  granted. — Griffin  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  552. 

81.  A  denial  of  a  continuance  requested  be- 
cause of  the  absence  of  a  witness  will  not  be 
disturbed  on  appeal,  where  the  record  shows 
that  such  witness  was  not  present  at  the  time 
and  place  alleged  in  the  application,  and  that 
the  proposed  facts  were  proved  by  other  wit- 
nesses, who  testified  at  the  trial. — Smith  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  576. 

82.  Where  defendant  on  a  trial  for  murder 
teatlJled  that,  when  he  took  his  rifle  and  "wmt 
to  the  cow  pen,"  he  Intended  to  kill  deceased 
anyway,  K.'s  testimony  that  an  eyewitness  of 
the  homicide  stated  to  him  that  deceased  was 
advancing  on  defendant  with  a  butcher  knife  at 
the  time  of  the  homicide  was  immaterial,  and  a 
refusal  to  grant  a  first  continuance  because  of 
K.'8  absence  was  not  error. — ^Knowlea  r.  Statv 
(Tex.  Cr.  App.l  20  S.  W.  829. 

83.  On  a  trial  for  incest  it  is  proper  to  refuse 
a  continuance  to  procure  absent  witnesses  by 
whom  defendant  expects  to  prove  that  prose- 
cutrix was  delivered  of  a  cUIa  which  resembled 
a  man  other  than  defendant,  with  which  man 

Erosecutrix  was  then  living,  as  defendant  may 
ave  been  guilty,  even  if  prosecutrix  became 
pregnant  by  some  other  man.— Higginbotham  v. 
State.  (Tex.  Cr.  App.)  20  S.  W.  360. 

84.  A  continuance  to  procure  absent  wit- 
nesses by  whom  defendant  expects  to  prove 
declarations  of  prosecutrix  that  she  had  had  no 
intercourse  with  defendant  is  properly  refused, 
as  defendant  may  prove  such  declarations  by 
prosecutrix,  who  is  present  at  the  trial. — Hig- 
ginbotham V.  State,  (Tex.  Cr.  App.)  20  S.  W. 
3G0. 

8.5.  A  first  application  for  a  continuance  on  a 
prosecution  for  disturbing  relifrious  worship 
should  be  granted,  where  it  is  based  on  the  ab- 
sence  of  a  witness  expected  to  testify  that  he 
was  standing  within  a  few  feet  of  defendant  at 
the  time  of  disturbance,  and  that  the  disturbance 
was  not  created  by  defendant,  but  by  another 
person,  whom  he  saw  doing  so. — Arrington  ▼. 
State,  (Tex.  Cr.  App.)  20  S.  W.  927. 

Continuance — CumulatiTe  testimony  of 
absent  witnesses. 

86.  Where  it  does  not  appear  that  an  appli- 
cation for  a  continuance  to  obtain  the  testimony 
of  a  witness  was  the  first  application,  and  the  al- 
leged absent  testimony  was  supplied  from  other 
sources,  and  was  sought  to  be  used  as  cumula- 
tive evidence,  the  overruling  of  the  application 
will  not  be  interfered  with. — Attaway  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  925. 

87.  The  fact  that  the  evidence  of  an  absent 
witness  would  be  cumulative  is  not  a  sufficient 
ground  for  refusing  to  grunt  a  first  continuance 
because  of  his  absence. — Hyden  v.  State,  flex. 
Cr.  App.)  20  S.  W.  764. 

Diligenoe  in  obtaining  absent  wit- 
nesses. 

88.  It  is  not  error  to  refuse  to  continue  a 
trial  on  account  of  the  absence  of  several  wit- 
nesses, where  all  but  one  appeared  at  the  trial, 
and  there  is  no  pretense  of  dilieence  to  procure 
that  one.— Wolfforth  v.  State,  (Tex.  Cr.  App.)  20 
a  W.  741. 

89.  A  continuance  because  of  absence  of  wit- 
nesses will  not  be  granted  in  a  murder  case. 
Where  defendant  knew  such  witnesses  resided  out 
of  the  atate^  bat  had  used  no  diligence  to  obtain 


their  evidence.— State  t.  McCoy,  (Mo.  Sop.)  2fr 
S.  W.  240. 

Conduct  of  trial. 

40.  Where  the  jury,  having  returned,  stated 
they  understood  the  charge,  but  "could  not 
agree  upon  the  degree,"  and  the  judge  sent  tbem 
back,  urging  them  tq  agree  if  possible,  bat  dis- 
claiming any  desire  to  coerce  them,  no  error 
was  committted.— Dow  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  583. 

- —  EiRht  of  accused  to  be  present. 

41.  Where  each  of  two  defendants,  who  are 
jointly  indicted  for  murder  and  tried  together, 
testifies  for  himself,  it  is  error  to  exclude  one 
from  the  court  room  during  the  examination  of 
his  codefendant,  since  Const,  art.  1,  f  9,  wUcb 
guaranties  to  every  defendant  in  a  prosecution 
the  right  to  be  heard  by  himself  and  his  conn- 
sel,  includes  the  right  to  be  present  at  every 
stage  of  the  trial.— Richards  v.  State,  (Tenn.> 
20  S.  W.  533. 

*-■  Where  defendant  was  at  times  sick,  oau»- 
in^  occasional  ab.si'uces  from  the  court  room,  bat 
neither  he  nor  his  counsel  moved  to  suspend  trial 
therefor,  and  it  does  not  appear  that  any  of  de- 
fendant s  substantial  rights  were  prejndioed  bf 
such  occasional  sickness  and  absence,  the  Judg- 
ment will  not  be  disturbed. — ^Hite  r.  Common- 
wealth, (Ky.)  20  S.  W.  217. 
Election  between  counts. 

48.  In  an  indictment  containing  more  than 
one  count,  each  charnng  a  misdemeanor,  the 
prosecution  will  not  oe  required  to  elect  on 
which  count  a  conviction  will  be  sought. — 
Stebbina  v.  State,  (Tex.  Cr.  App.)  20  &  W.  6S2. 

Custody  of  witnesses. 

44.  Code  Crim.  Proc.  art.  662,  providing  that 
"at  the  request  of  either  party  the  witnesses  on 
both  sides  may  be  sworn  and  placed  in  the  cna- 
tody  of  an  officer,  and  removed  out  of  the  court 
room,"  should  not  be  enforced  as  to  attorneys 
engaged  in  the  particular  case  on  trial.  — ^Boat- 
meyer  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  U02. 
Arresting   defendant's  counsel  for 

perjury. 

45.  The  court  compelled  defendant's  attor- 
ney to  testify  in  the  cause,  and  caused  him 
to  be  arrested  for  perjury,  of  which  he  was 
subsequently  acquitted;  UM,  that  there  be- 
ing nothing  in  the  record  to  show  that  the 
evidence  sought  to  be  obtained  from  defendant's 
attorney  was  confidential,  or  that  defendant's 
rights  were  in  any  way  prejudiced  by  the  arrest 
and  acquittal  of  bis  attorney,  the  action  of  the 
court  in  this  regard  is  not  ground  for  reversal. — 
Johnson  t.  SUte^  (Tex.  Cr.  App.)  20  S.  W.  985. 

Harmless  error  in  admitting  evi- 
dence. 

4K.  In  a  prosecution  for  horse  stealing,  the 
admission  of  testimony  that  a  certain  person, 
when  arrested  for  the  theft,  in  reply  to  in- 
quiries by  the  officers,  stated  that  defendant 
had  part  of  the  horses,  and  had  disposed  of  the 
others  in  a  certain  way,  though  error,  is  harm- 
less, where  defendant  was  afterwards  found  in 
Dossesslon  of  the  horses  as  stated,  and  his  dis- 
position of  the  others  Is  abundantly  proven  by 
other  and  independent  evidence.— Brown  v. 
State,  (Tex.  Or.  App.)  20  S.  W.  924. 

Admission  of  evidence  after  rest- 
ing. 

47.  Defendant's  request  to  introduce  the  tes- 
timony of  a  witness,  made  on  his  appearance  in 
court  after  the  testimony  had  closed,  and  daring 
the  argument,  should  have  been  granted,  where 
a  first  application  for  a  continuance  to  procure 
his  testimony  had  been  refused,  his  testimony 
was  material,  and  there  was  a  serious  conflict  in 
the  evidence;  as  Code  Crim.  Proc.  art.  661.  pro- 
vides that,  when  necessary  to  a  due  administra- 
tion of  justice,  the  court  should  allow  testimony 
to  be  introdnced  at  any  time  before  the  argament 
is  concluded." — Arrington  y.  State,  (Toe.  Cr. 
App.)  20  S.  W.  927. 
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48.  The  action  of  the  conrt  to  permtttlDg  the 
■tate  to  Introduce  a  witness  and  jprove  by  her  a 
statement  of  accused,  after  the  close  of  the  evi- 
dence on  both  sides,  will  not  be  disturbed  on  ap- 
peal in  the  absence  of  a  manifest  abuse  of  dis- 
cretion.—Careill  T.  Commonwealth,  (Ky.)  20  S. 
W.  782. 

Waiver  of  objections  to  evidence. 

49.  Defendant  in  a  criminal  case  cannot  o1»- 
Ject  to  the  admission  of  testimonT  which  prior 
thereto  he  had  elicited  from  the  witness  on 
cross-examination. — ^Bell  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  362. 

Arguments   of  prosecuting    attor- 
ney. 

50.  On  a  prosecution  for  stealing  money,  the 
district  attorney,  in  his  dosing  argument,  said 
that  defendant  had  failed  to  introduce  any  wit- 
nesses to  show  that  the  money  taken  from  him 
by  the  sheriff  was  his,  and  that  it  was  incum- 
bent on  him  to  do  so.  Bdd,  that  such  remarlcs 
were  not  objectionable;  defendant  having  been 
with  good  reason  charged  with  stealing  $10  bills, 
and  $10  bills  being  found  in  his  shoes.— -Jaclcsou 
T.  State,  (Tex.  Cr.  App.)  20  S.  W.  921. 

61.  It  is  reversible  error  for  a  prosecuting 
attorney,  in  maktog  Iiis  argument  to  the  jury, 
to  comment  on  a  defendant  s  failure  to  testify. 
Hunt  ▼.  State,  12  S.  W.  787,  28  Tex.  App.  149, 
foUowrd.^Johnson  r.  State,  (Tex.  Or.  App.)  20 
S.  W.  980. 

&i.  Two  of  the  members  of  the  grand  jury  of 
a  previous  term,  which  failed  to  indict  defend- 
ant, oontradicted  a  witness  for  the  state  in  ref- 
erence to  her  testimony  before  such  grand  jury. 
The  district  attorney,  in  reply  to  an  argument 
for  defendant  based  on  the  failure  of  the  first 
grand  jury  to  Indict,  remarked  that  he  was  in 
the  grand  jury  room  at  the  time,  and  that  two 
jurors  were  mistaken  al>ont  what  the  witness 
■aid.     Bdd  that,  even  if  tlie  remarks  were  im- 

S roper,  they  were  harmless;  the  alleged  contra- 
iction  of  the  state's  witness  being  on  an  imma- 
terial point,  and  not  affecting  her  testimony  as 
to  the  fact  that  the  shooting  was  intentional. — 
Hardy  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  561. 

63.  Where  the  court  fails  to  chock  unfair  and 
improper  language  used  by  the  district  attorney 
to  his  address  to  the  j  ury ,  defendant  must  ask 
the  court  for  an  instruction  charging  the  jury 
not  to  consider  such  language,  or  he  cannot 
complain  of  it  on  appeal. — Comer  v.  State,  (Tex. 
Or.  App.)  20  S.  W.  647. 

64.  It  is  error  to  itllow  one  of  the  prosecuting 
attorneys  to  say  to  the  jury  in  bis  argument  that 
the  other  prosecuting  attorney,  when  defendant's 
aC'COmplice  offered  to  turn  state's  evidence,  made 
no  promise  to  induce  him  to  testify,  and  told  him 
that  all  ho  wanted  was  the  truth,  nhero  such 
matters  have  not  been  shown  by  the  eTidence.-^ 
Bute  V.  Woolard.  (Mo.  Sun.)  20  B.  W.  27. 

66.  Allusions  made  by  the  prosecuting  attor- 
ney to  his  argument  to  certain  other  actions  tried 
In  that  court  and  resulting  in  conviction  are  not 
sufficient  to  justify  a  new  trial,  especially  where 
no  objection  was  taken  at  the  tuue. — ^Kiug  v. 
SUte,  (Tcnn.)  20  S.  W.  160. 

Remarks    and    applause     by    by- 
standers. 

66.  During  a  trial  for  rape,  a  bystander 
made  a  remark,  in  the  presence  of  the  jury,  de- 
rogatory to  defendant,  and  was  promptly  fined 
for  contempt  of  court;  and  during  the  closing 
argument  for  the  state  the  attorney  was  ap- 
plauded, and  the  court  ordered  the  sheriff,  if  he 
knew  them,  to  arrest  the  offending  parties,  and 
the  attorney  speaking  also  denounced  the  ap- 
plause as  mfamous;  and  the  court  instructed 
the  jurors  that  they  were  not  to  allow  prejudice 
to  influence  them,  but  were  to  arrive  at  their 
verdict  solely  by  a  consideration  of  the  testi- 
mony before  them.  Held,  that  everything  pos- 
sible had  been  done  by  the  court  and  counsel  to 
neutralize  the  effect  of  the  remarks  and  ap- 
plause of  bystanders.  —  State  v.  Dusenberry, 
(Mo.  Sup.)  20  S.  W.  461. 


Presumption  that  jury  were  Influenced 
by  action  of  court  in  another  case. 
67.  It  will  not  be  presumed  that  the  Jury  in 
fixing  the  amount  of  punishment  were  influenced 
by  tne  octlon  of  the  conrt,  in  rebuking  another 
jtir.v  in  a  former  case  for  the  small  fine  imposed. 
—West  T.  Commonwealth,  (Ky.)  20  S.  W.  219. 
Evidence — Competency. 

5t>.  On  a  prosecution  for  murder,  it  is  not 
erpor  to  allow  a  witness  to  testify  that  a  cer. 
tain  kind  of  shoe,  by  which  tracks  were  made, 
were  not  in  common  use  in  the  county,— <:libbs 
V.  State,  (Tex.  Or.  App.)  20  S.  W.  919. 

59.  In  a  prosecution  for  uttering  a  forged 
draft  on  a  bank  in  a  specified  town,  where  there 
is  evidence  that  defendant  and  a  confederate 
were  engaged  in  a  scheme  to  swindle  banks  in 
various  towns  by  means  of  forged  checks,  the 
state  may  prove  their  attempt  to  pass  a  forged 
check  on  another  bank  in  a  different  town, 
shortly  after  passing  the  one  in  question,  as 
showing  guilty  knowledge.— Mason  t.  State,  (Tex. 
Cr.  App.)  20  S.  W.  6«. 

60.  Un  a  prosecution  for  assanlt  with  In- 
tent to  murder,  where  the  evidence  connecting 
defendant  with  the  crime  is  purely  circumstan- 
tial, evidence  of  another  assault,  committed  on 
the  prosecuting  witness  by  defendant  a  few 
months  before  the  one  in  question,  and  the  rec- 
ord of  defendant's  conviction  for  snch  assault, 
are  admissible  to  prove  motive. — Crass  v.  State. 
(Tex.  Cr.  App.)  20  S.  W.  579. 

61.  Evidence  on  a  trial  for  murder  that  a  mob 
gathered  on  the  street  to  storm  the  jail  and  lynch 
defendant  is  irrelevant — State  v.  McCloy,  (Mo. 
Sup.)  20  S.  W.  240. 

Harmless  error. 

62.  On  a  trial  for  burglary,  where  the  owner 
of  tlie  propM-ty  taken  identified  the  same.  It  is 
not  reversible  error  for  another  witness  to  tes- 
tify that  "the  owner  identified  the  property." 
—Trent  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  547. 

K\.  The    exclusion    of    cumulative    evidence, 
which,    if   admitted,    clearly    would    not    have 
changed  the  verdict,  is  harmless  error. — Walknp 
v.  Commonwealth,  (I^.)  20  S.  W.  221. 
Evidence  on  former  trial. 

64.  Where  a  witness  merely  fails  to  testify  as 
expected,  evidence  that  he  so  testified  on  a  former 
trial  is  not  admissible.  —  Walknp  ▼.  Common- 
wealth, (Ky.)  20  S.  W.  221. 

6).  Testimony  of  a  witness  on  a  former  trial 
Is  admissible  on  a  second  trial,  where  the  witness 
has  become  insane. — Walkup  v.  Commonwealth, 
(Ky.)  20  S.  W.  221. 
Becorded  instruments. 

66.  The  statute  requiring  recorded  instru- 
ments, in  order  to  be  admitted  in  evidence,  to 
be  filed  three  days  before  trial,  and  notice  given 
to  the  opposite  party,  does  not  apply  to  a  prose- 
cution for  passing  a  forged  instrument.— Caston 
T.  83tate,  (Tex.  Cr.  App.)  20  8.  W.  585. 

Other  similar  crimes. 

67.  In  a  trial  for  attempting  to  obtain  money 
by  "the  confidence  game,  where  the  evidence 
shows  that  defendant  and  two  others,  jointly 
indicted  with  him,  operated  together  in  con- 
ducttog  the  ^ame,  the  prosecution,  for  the  pur- 
pose of  showmg  intent,  may  introduce  evidence 
of  another  similar  transaction  by  the  parties 
with  a  person  other  than  the  prosecuting  wit- 
ness, even  though  such  person  lu  his  testimony 
calls  the  transaction  robbery^  and  it  differed  in 
detail  from  the  charge  on  trial,  but  constituted 
in  fact  the  crime  of  obtaining  money  by  "the 
confidence  game." — State  v.  Jackson,  (Mo.  Sup.) 
20  S.  W.  674. 

Opinion  evidence. 

68.  A  witness  cannot  testify  as  to  facts 
which  led  him  to  "believe"  that  defendant  was 
not  guilty  of  the  crime  charged. — Prince  v. 
State,  fTex.  Cr.  App.)  20  S.  W.  582. 

69.  On  the  prosecution  of  a  school  teacher 
for  aggravated  assault  on  one  of  his  pupils, 
the  opinion  of  a  witness  tliat  the  whipping  was 
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jfithcr  severe,  cruel,  not  unjust  la  not  admJ»' 
sible  in  evidence,  as  that  is  a  question  for  the 
jury,  to  be  determined  from  the  siee  of  the  rod 
ust-d,  the  cliaracter  of  the  wounds  infiicted, 
and  all  the  surrounding  circumstances.— Smith 
V.  State,  (Tex.  Cr.  AppO  20  S.  W.  360. 

Evidenoe— Deolarations  and  oonfesaions 
of  aoouaed. 

70.  It  was  proper  to  admit  statements  made 
isy  defendant  over  a  telephone,  when  the  wit- 
ness to  whom  such  statements  were  made  tes- 
tifid  that  he  knew  and  distinguished  defendant's 
voice.— Stepp  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
753. 

71.  In  a  trial  for  murder  the  state  proved 
that  defendant,  a  week  before  the  homicide, 
said  of  an  unnamed  person,  "He  hns  my  pistol, 
and  if  he  don't  give  it  up  I  propose  to  kill  him." 
HM,  that  such  testimony  was  properiy  admitted 
-on  the  assurance  of  the  district  attorney  that  he 
would  connect  it  with  deceased,  where  this  was 
subsequently  done.— Hardy  r.  State,  (Tex.  Cr. 
App.)  20  S.  W.  561. 

Ti.  A  statement  by  one  charged  with  theft, 
made  while  under  nrr^st,  but  having  been  cau- 
tioned, may  be  offered  in  evidence  as  a  confes- 
sion.—Bell  V.  State,  (Tex.  Cr.  App.)  20  S.  W. 
S4I>. 

78.  On  a  prosecution  for  horse  theft,  it  is 
proper  to  admit  in  evidence  a  confession  made 
by  defendant  while  in  jail,  stating  where  the 
horse  could  be  found,  when  it  is  shown  that  this 
confession,  of  wliich  the  owner  of  the  horse  was 
informed  bv  postal  card,  led  to  the  discovery  of 
the  horse  by  him.— Prince  v.  State,  (Tex.  Cr. 
App.)  20  8.  W.  582. 

T4.  On  a  trial  for  robbery  it  is  proper  to  elicit 
from  defendant  on  cross-examination  that  when 
arrested  he  Inquired  of  the  officer  the  cause  of 
his  arrest,  (iiid.  being  informed  that  It  was  "for 
robbing  a  Chinnman."  he  stnted.  "The  next  one 
I  rob,  I  will  kill,  and  get  him  out  of  the  way." 
—Griffin  v.  State.  (Tex.  Cr.  App.)  20  S.  W. 
852. 

Corroboration  of  confeaeion. 

75.  The  confession  of  defendant,  corroborated 
by  proof,  that  the  offense  liad  been  committed. 
la  sufficient  to  authorize  a  conviction. — Muilins 
*.  Commonwealth,  (Ky.)  20  S.  W,  10.S5. 

'0.  On  a  trial  for  poisoning  cattle,  a  de- 
tective testified  that  defendant  confessed  to  him 
that  he  had  poisoned  the  cattle  ■with  Paris 
green,  and  it  appeared  that  in  consummation  of 
8  plan  of  revenge,  suggested  by  defendant,  for 
tile  alleged  ill  treatment  of  the  detective  by 
complainant,  he  purchased  more  of  the  poison, 
and  went  at  night  with  the  detective,  and  placed 
It  in  Teach  of  complainant's  cattle.  Defendant 
denied  that  he  confessed  having  poisoned  the 
cattle  prior  to  that  time.  Uchl.  that  the  mode 
of  revenge  suggested  by  defendant,  and  the 
Idnd  of  poison  to  be  used,  were  corroborative 
evidence  of  the  truth  of  the  confession. — Osbom 
V.  Commonwealth.  (ICy.)  20  S.  W.  223. 

— -  Declarations  of  third  persons. 

77.  It  was  error  to'  admit  the  cry  of  a  cab 
driver,  "There  he  goes!"  referring  to  defendant, 
when  the  officer  went  out  to  arrest  him,  since. 
if  the  cab  driver  saw  defendant  making  his  es- 
cape, he  should  have  been  placed  on  the  stand 
to  testify  to  that  fact — Evers  v.  State,  (Tex.  Or. 
App.)  20  S.  W.  744. 

Declarations  of  deceased. 

78.  On  the  ttial  of  K.  and  F.  for  murder,  the 
state,  to  show  malice,  proved  that  deceased  had 
made  a  complaint  against  N.  for  assault.  K. 
claimed  that  the  trouble  between  him  and  de- 
ceased had  been  settled  before  the  homicide, 
and,  to  show  that  enmity  existed  between  de- 
ccBsod  and  F.,  who,  as  he  claimed,  did  the  kill- 
ing, introduced  R.,  -n-ho  stnted  that  deceased 
told  him  that  F.  was  constantly  breaking  down 
a  certain  fence,  and  that  when  he  (deceased) 
caught  him  at  it  he  intended  to  pimch  tlie  hair 
off  his  head  with  his  pistol.  The  state  intro- 
duced R.'8  wife,  who  stated  that  deceased  also 


said  that  N.  had  threatened  to  Mil  him  if  he 
prosecuted  him  for  the  assault.     Bcld  that,  the 
statement  of  deceased  being  one  narrative,  part 
of  which  was  heard  by  R.  and  part  by  It-'s  wife, 
and   defendant   having  introduced   a  part  only, 
the  state  had  a  right  to  introduce  the  balance. — 
Face  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  leH. 
— —  Acts  and  admissions  of  accomplice. 
76.  On  the  trial  of  a  father  and  son  for  poi- 
soning a  horse,  a  witness  testified  that  tlie  soa 
liad  said  that  he  put  the  poison  in  the  trongh, 
and  that  he  reckoned  the  horse  got  it.    Another 
witness  testified  that  the  son  did  not  state  that 
he  did  it,  but  that  "they  said"  he  did.    Hdd,  that 
the  entire  conversation  was  admissible  to  show 
the  exact  meaning  of  what  the  son  said. — Cable 
I  V.  Commonwealth,  (Ky.)  20  S.  W.  220. 
I        8U.  On  a  prosecution  for  the  theft  of  hoga, 
evidence  by  the  state,  showing  that  defendant 
and  a  confederate  agreed  to  get  the  hogs;  that 
;  they  together  drove  them  six  or  seven  miles, 
'  to  defendant's  place,   and   put    them    in    hia 
pen;  and  that  they  together  disposed  of  them 
on  the  followlnr  day, — establishes  a  conspiracy, 
and  renders  admissible  in  evidenoe  a  convex 
[  sation  between  a  third  person  and  defendant's 
'  confederate,  shortly  before  tbe  tbeft.  In  which 
he  was  informed  as  to  the  ownership  of  the 
hogs,   though   such  conversation   did   not   talc* 

?lace  in  defendant's  hearing. — Smith  v.  Stata^ 
Vex.  Cr.  App.)  20  S.  W.  576. 

1 Testimony  of  accomplices. 

I        81.  Neither  the  bare  knowledge  that  an  o(- 

I  fense  is  being  committed,  nor  the  mere  conceal- 
ment of  such  knowledce  by  a  party,  constltntea 
him  an  accomplice.— Alford  T.  State,  (Tex.  Or. 
App.)  20  S.  AV.  553. 

B'i.  A\Tiere  the  wife  of  one  of  the  gnllty  par- 
tidpants  to  a  homidde  knew  that  a  conspiracy 
had  been  entered  into  between  her  husband  and 
df^fendflut  to  commit  the  crime,  and  snbsequent- 

1  ly  heard  defendant's  confession  of  guilty  partid- 

I  pancy  in  the  deed,  there  is  no  error  in  submit- 
ting to  the  Jury  the  question  as  to  whether  at 

!  not  she  was  an  accomplice,  whose  testimony 
should  be  corroborated. — ^EUzando  t.  State,  (Tex. 
Cr.  App.)  20  S.  W.  560. 

^;i.  Where  the  wife  of  one  of  the  guilty  par- 
ticipants to  a  homicide  knew  that  a  conspiracy 
had  been  entered  into  between  her  husband  and 
defendant  to  commit  the  crime,  and  subsequent- 
ly heard  defendant's  confession  of  guilty  par- 
ticipancy  In  the  deed,  this  does  not  constitute 
her  an  accomplice.— Elizando  ▼.  State,  (Tex.  Cr. 

i  App.)  20  S.  W.  560. 

Competency  of  codefendant  as  wit- 
ness. 

84.  In  a  murder  trial  It  appeared  that  defend- 
ants were  in  tlieir  store  at  the  time  of  the  kill- 
ing, and  that  deceased  was  shot  while  approach- 
ing the  store  in  such  a  way  as  to  make  defendants 
think  that  he  Intended  to  kill  or  do  great  bodily 
barm  to  one  of  them,  whom  be  had  freqnently 
threatened  and  once  l>efore  attacked.  JDefend- 
ants  had  shot  themselves  in  the  store  some  hooia 
before,  and  bad  there  remained  in  fear  of  de- 
ceased, who  was  an  overbearing  and  dangerous 
man.  Held,  that  wbere  it  appeared  that  there 
was  no  difference  between  deceased  and  one  of  de- 
fendants, and  there  was  no  evidence  that  such  de- 
fendant bad  anything  to  do  with  tbe  killing,  tha 
fact  that  both  defendants  were  In  their  store  to- 
gether at  tbe  time  deceased  was  shot  was  not  proat 
of  a  conspiracy  between  them  to  kill  deceased, 
and,  though  otiarged  with  such  conspiracy,  they 
shonld  be  permitted  to  testify  for  each  otber  oa 
the  trial.— Sparks  T.  Commonwealth,  JM  8.  W. 
167,  89  Ky.  tV44. 

86.  The  statute  conferring  the  right  on  a  de- 
fendant in  a  criminal  prosecution  to  testify  'for 
;  himself'  does  not  imply  that  he  may  not  testify 
i  for  or  against  a  codefendant,  bat  evidence  in 
his  own  favor  is  admissible,  regardless  of  Its  ef- 
fect on  the  other. — Richards  v.  State,  (Tenn.) 
20  S.  W.  53.3. 

V6.  On  a  prosecution  for  murder  committrd 
'  by  others  than  defendant,  where  tbe  state  iaUm 
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to  estftbltsh  a  cougpiraojr  bet\re«i  such  others 
and  dofpTidnnt,  it  is  trror  for  the  court  to  ex- 
clude tii-iir  testimony  in  defendant's  favor,  and 
to  admit  their  statements  as  to  what  they  pro- 

Sosnd  to  do  with  deceased  as  evidence  against 
efendant— McGraw  v.  Commonwealth,   (Ky.) 
20  a  W,  279. 

Admissibility  of  confessions  of  prin- 
cipal against  accessory. 

87.  On  the  trial  of  an  accessory,  any  otI- 
dence  tending  to  prove  the  guilt  of  the  principal 
ia  admissible,  except  confeasious  of  the  princi- 
pal, when  he  can  be  called  as  a  witness  to  the 
fact.— Vaughan  v.  State,  (Ark.)  20  a  W.  688. 

Evidence  showing  rape — Bight  to  con- 
vict of  assault  with  intent  to  rape. 

88.  Bev.  SL  1889,  S  3&41,  providing  that  "no 
person  shall  be  convicted  of  an  assault  with  in- 
tent to  commit  a  crime,  or  of  any  other  attempt 
to  commit  any  other  offense,  when  it  shall  ap- 
pear that  the  crime  intended  or  the  offense  at- 
tempted was  perpetrated  by  such  person  at  the 
time  of  sudi  assault,  or  in  pursuance  of  such  at- 
tempt," is  not  in  conflict  with  Grim.  Code,  §  3949, 
authorizing  a  conviction  for  any  degree  of  offense 
Inferior  to  that  charged  in  the  indictment,  nor 
with  section  3950,  authorizing  a  conviction  for  a 
less  offense  where  the  charge  is  for  an  assault 
with  intent  to  commit  a  felony,  and  authorizing 
the  jury  to  convict  "of  any  offense  the  commis- 
sion 01  which  is  necessarily  included  in  that 
charged;"  and  a  conviction  for  assault  with  in- 
tent to  ravish  will  not  be  sustained  where  the 
evidence  shows  that,  if  any  crime  was  committed, 
it  was  rape.  State  t.  White,  35  Mo.  500,  fol- 
lowed.—State  T.  Lacey,  (Mo.  Sup.)  20  S.  W. 
238. 

Instrnctlons. 

89.  ft  is  not  error  for  the  court,  before  giv- 
ing his  instructions  proper,  to  state  to  the  jury 
the  nature  of  the  charge  against  defendant, 
and  that  "in  determining  defendant's  guilt 
or  innocence  of  said  charge  I  give  you  the 
following  instructions  as  the  law  applicable  to 
the  case,  and  by  which  you  must  be  governed." 
— Wolfforth  T.  State,  (Tex.  Cr.  App.)  20  S.  W. 
t41. 

90.  Where  there  was  testimony  auUiorlzing 
a  submission  to  the  jury  of  the  issue  of  murder 
in  the  second  degree,  a  conviction  thereon  will 
not  be  set  aside  on  the  ground  that  the  testi- 
mony would  have  justified  a  conviction  in  the 
first  degree.  Fuller  v.  State,  17  S.  W.  1108,  30 
Tex.  App.  559,  followed.— Hardy  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  561. 

91.  An  instruction  as  to  the  argument  of  the 
state's  attorney  that  denunciation  of  defendant 
or  witnesses  in  lan^age  of  "bitterness  or  pas- 
sion," should  be  disregarded,  is  objectionable, 
in  failing  to  point  out  with  particularity  the  lan- 
gnai;e  complained  of. — King  v.  State,  (Tenn.) 
20  R.  W.  ItSO. 

9S.  A  charge  which  is  erroneous  in  some  par- 
ticulars will  not  operate  to  reverse  a  case,  if, 
taken  as  a  whole,  it  lays  down  the  law  applica- 
ble to  the  case  correctly. — Johnson  t.  State, 
(Tex.  Cr.  App.)  20  S.  W.  985. 

St.i.  Where  there  was  no  showing  that  absent 
witnesses  would  have  testified  differently  or  to 
any  additional  inculpatory  facts,  the  court  prop- 
erly refused  to  instruct  the  jury  that,  if  they 
found  from  the  evidence  that  there  were  other 
sources,  not  explained,  and  other  facta  and  cir- 
cumstances, not  developed,  by  the  state,  which 
would  have  shed  light  on  the  case,  they  should 
acquit  defendant. — Lopez  v.  State,  CTex.  Cr. 
App.)  20  S.  W.  305. 

W.  The  giving  of  an  Instruction  containing 
a  mere  abstract  proposition  of  law  is  harmless 
error,  though  it  might  well  be  omitted. — State 
T.  King.  (Mo.  Sup.)  20  S.  W.  209. 

9.5.  Though  in  a  particular  part  of  a  charge 
the  court  irapropprly  appears  to  a.ssume  that  de- 
fendant committed  the  act  charged,  yet  if,  when 
considered  with  the  other  instructions,  such  ap- 
parent assumption  could  not  have  misled  the  Jury, 
V.208.W.— 71 


It  Is  not  reversible  error.— State  v.  Miller,  (Mo, 
Sup.)  20  S.  W.  243. 

90.  On  a  trial  for  burglarizing  a  saloon,  an 
error  in  the  charge  authorizing  defendant's  ac- 
quittal if  he  was  so  intoxicated  as  to  be  insane, 
whether  from  the  recent  or  remote  use  of  In- 
toxicants, is  in  defendant's  favor,  and  he  can- 
not complain  on  appeal  from  a  conviction. — 
Kelly  v.  State.  (Tex.  O.  App.)  20  S.  W.  357. 

Bepetition. 

97  It  is  not  error  to  refuse  a  special  charge, 
when  the  substance  thereof  is  conts'aed  in  the 
general  charge.— Foreman  t.  State,  (Tex.  Cr. 
App.)  20  S.  W.  1109. 

ys.  Where  the  instructions  given  by  the 
court  cover  every  condition  In  which  the  offense 
charfred  may  exist,  thci-e  is  no  error  In  refusing 
defendant's  special  instructions. — Alexander  v. 
Commonwealth,  (Ky.)  20  S.  W.  254. 

99.  It  is  not  error  to  refuse  a  special  charge 
where  such  charge  is  snUitiently. covered  by  a 
general  charge,  given  by  the  conrt  of  Its  own 
motion.— Jackson  r.  State,  (Tex.  Cr.  App.)  20  8. 
W.  921. 

100.  Where  a  special  charge,  requested  by  de- 
I  fendant,  is  contained  in  the  general  charge  on 
the  question  of  circumstantial  evidence,  It  is 
not  error  to  refuse  the  former,  although  it 
I  would  have  rendered  the  latter  dearer.— Green 
I  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  366. 
'  101.  It  is  not  error  to  refuse  to  ctiarge  some- 
,  thing  already  charged  in  substance.— Benevides 
'  r.  State,  nvx.  Cr.  App.)  20  S.  W.  369. 

Ill"   Where  technical   words   are  defined  In 

certain  Instructions,   such  words  need   not  be 

again  defined   in   other   instructions  in   which 

I  tbev   occur. — State  v.   Keufrow,   (Mo.   Sup.)  20 

I  S.  W.  299, 

I On  -what  points  necessary. 

I      108.  AVhere  the  venue  is  not  questioned  on  the 
trial,  the  omission  to  submit  it  to  the  juw  for 
.  determination   is   not  error. — Nelson   t.   State, 
I  (Tex.  Cr.  App.)  20  S.  W.  766. 

104.  Where  an  indictment  contains  two  asslgn- 
;  ments  of  perduiy,  but  only  one  is  established,  it 

Is  error  to  allow  the  case  to  go  to  the  jury  on 
both.— State  v.  Blize,  (Mo.  Sup.)  20  S.  W.  210. 

105.  Where  there  Is  no  question  on  the  trial 
but  that  the  indictment  was  presented  within 
the  limitation  of  the  offense,  tne  error,  if  any, 
of  omitting  to  submit  that  question  to  the  jury 

.  Is  harmless.— Gentry  ▼.  State,  (Tex.  Cr.  App.) 

I  20  S.  W.  651. 

I      106.  Though  there  was  some  testimony  tend- 

;  ing  to  show  that  defendant  was  intoxicated  at 

I  the  time  he  committed  the  offense,  but  the  ques- 
tion of  temporary  insanity  was  not  raised,  such 

I  testimony  did  not  require  a  charge  by  the  court. 

I  — Vallereal  v.  State,  (Tex,  Cr.  App.)  20  S.  W. 

I  657. 

107.  Where  a  witness  testifies  to  what  defend- 
ant swore  on  the  former  trial,  which  does  not 

I  amount  to  a  confession.  It  is  not  error  for  the 
court  to  fail  to  instruct  the  jury  under  Crim. 

;  Code,  S  240,  which  provides  that  a  confession  of 
a  defendant,  unless  made  in  open  court,  will  not 

,  warrant    a  convi!;tion    unless  accompanied    by 

I  other  evidence  that  such  offense  was  committed. 

,  — Cargill   V.   Commonwealth,    (Ky.)   20  a   W. 

I  782. 

Ciroumstantial  evidence. 

I     108.    Where  the  evidence  is  principally  circnm- 
stantlal,  it  is  error  to  refuse  to  Instruct  the  Jury 
that,  "in  order  to  convict  the  defendant  upon  cir- 
cumstantial evidence  alone,   the  olrcumstances 
tending  to  show  his  guilt  should   be  established 
boyond  a  ratianal  doubt  by  the   evideuoe   in  the 
cause,  and,  wtien  so  established,  should  point  so 
I  strongly  to  the  guilt  of   the  defendant   as   to  ex- 
!  elude  any  other  reasonable  hypothesis  than  that 
i  of  guilt.  "—State  V.  Woolard,  (Mo.  Sup.)  80  & 
:  W.  27. 

i  109.  Where  the  facts  do  not  disclose  a  case  of 
!  circumstantial  evidence,  a  failure  to  Instruct  the 
i  Jury  as  to  the  law  on  that  subject  is  not  error.— 
I  Conners  y.  SUte,  (7ex.  Cr.  App.)  20  S.  W.  QSL 
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110.  Where  the  theoir  of  defendant's  guilt 
was  based  on  the  erldence  of  an  accomplice, 
and  without  it  conriction  was  not  aslied,  it 
was  not  error  to  refuse  an  instruction  on  the 
tiypothesis  of  circumstantial  evidence. — ^Vaughan 
T.  State.  (Ark.)  20  S.  W.  588. 

111.  An  instruction  on  circumstantial  evi- 
dence,  that  "all  the  facts  (that  is,  the  facts 
necessary  to  the  conclusion)  must  be  consistent 
with  each  other  and  with  the  main  facts  sought 
to  be  proved,"  is  not  erroneous,  as  depriving  the 
jury  of  the  right  to  consider  facts  "not  neces- 
sary to  the  conclusion." — Lopes  t.  State,  (Tex. 
Cr.  App.)  20  S.  W.  396. 

Instructions  —  Credibility  of  witnesses. 

113.  An  instruction  is  properly  refused  where 
it  would  suggest  to  the  jury  that  the  court  has 
a  doubt  as  to  the  veracity  of  a  witness. — Qibbs 
T.  State,  (Tex.  Cr.  App.)  20  S.  W.  919. 

M3.  On  a  trial  for  theft  it  is  proper  for  the 
court  to  charge  the  jury  that  they  are  to  rec- 
oncile ail  conflicts  in  the  testimony  if  possible, 
but,  where  conflicts  occur,  to  determine  which 
testimony  is  entitled  to  the  greatest  credibility, 
takioR  into  consideration  the  iutelligence,  intei^ 
est.  apparent  bias,  or  prejudice  of  witnesses,  as 
well  as  their  manner  of  testifying." — Adam  T. 
State,  (Tex.  Cr.  App.)  20  S.  W.  548. 

Cre'Jibilitv  of  accused  as  witness. 

114.  It  is  not  error  to  use  the  word  "should" 
Instead  of  the  word  "might"  in  an  instruction 
to  the  jury  that  they  "should"  take  into  consid- 
eration the  fact,  as  affecting  the  credibility  of 
defendant  as  a  witness,  that  lie  is  tlie  accused 
party  on  trial.— State  v.  Renfrow,  (Mo.  Sup.) 
20  S.  W.  299. 

115.  An  instruction  that  one~accn8ed  of  crime 
is  a  competent  witness  in  his  own  behalf  and  is 
to  l>e  treated  the  same  as  if  he  were  not  inter- 
ested, or  a  party,  except  that  he  is  not  liable  to 
cross-examination,  and  that  the  court  is  bound 
to  recognize  such  testimony,  and  declare  the  law 
arising  thereon  the  sauie  as  for  any  other  wit- 
ness, but  that  the  jury  may  take  into  considera- 
tion any  interest,  prejudice,  or  bias,  is  not  objec- 
tionable in  commenting  unfavorably  upon .  the 
testimony  of  such  a  person,— State  y.  Wells, 
(Mo.  Sup.)  20  S.  W.  232. 

Accomplice's  testimony. 

116.  Wher'3  an  accomplice  has  testified  for  the 
state,  it  Is  error  to  refuse  to  Instruct  the  jury  that 
such  testimony,  "when  not  corroborate!  by  the 
testimony  of  others  not  implicated  in  the  crime  as 
to  matters  material  to  the  issue,  ought  to  be  re- 
ceived with  great  caution." — State  v.  Woolard, 
(Mo.  Sup.)  20  S.  W.  27. 

117.  Where  the  evidence  leaves  it  very  doubt- 
ful as  to  whether  defendant  had  an  accomplice, 
a  conviction  will  not  be  reversed  for  tlie  failure 
of  the  lower  court  to  fully  instruct  the  jury  as 
to  the  meaning  of  the  word  "accomplico  in  its 
broadest  sense,  as  used  in  Code  Crim.  Proc. 
art.  741,  which  requires  the  testimony  of  an  ac- 
complice to  be  corroborated.— Crass  v.  State, 
(Tex.  Jr.  Anp.)  20  S.  W.  570. 

118.  Where  there  is  evidence  tending  to  show 
that  a  state's  witness  is  an  accomplice,  and  the 
testimony  of  such  witness  is  materially  prejudi- 
cial to  defendant,  the  court  must  give  instruc- 
tions relative  to  accomplice's  testimony, — Owens 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  SSB. 

IIH.  Where  the  instructions  as  to  corrotwra- 
tion  of  the  evidence  of  an  accomplice  follow  the 
statute,  and  no  others  arc  asked,  there  is  no  er- 
ror.—Eliiiando  V.  State,  (Tex.  Cr.  App.)  20  S. 
W.  560. 

120.  AVTiere  there  is  no  evidence,  on  a  trial  for 
bitrglary,  connecting  any  witness  with  the  trans- 
action, it  is  not  error  for  the  court  to  refuse  to 
charge  the  law  applicable  to  accomplices'  testi- 
mony.—Trent  T.  State,  (Tex.  Cr.  App.)  20  S. 
W.  547. 

121.  Where  the  testimony  against  defendant 
in  a  criminal  prosecution  is  that  of  an  accom- 
plice, failure  of  the  court  to  instruct  the  juiy 
ttB  the  law  on  that  phase  of  the  case  is  reversi- 


;  ble  error.— Brown  v.  State,  (Tex.  Cr.  App.)  20  S. 
W.  824. 
Alibi.  , 

123.  It  is  error  to  Instruct  the  jary  that,  when 
the  defense  of  an  alibi  Is  relied  on,  It  resta  on 
defendant  to  establish  such  defense  to  the  rea- 
sonable satlsfactioD  of  tbe  jury.— State  v.  Wool- 
ard, (Mo.  Sup.)  20  S.  W.  27. 

Beasonable  doubt. 

128.  An  instruction  that  a  reasonable  donbt 
must  be  a  substantial  doubt,  based  upon  the  evi- 
dence or  lack  of  evidence  on  tbe  whole  case,  and 
not  a  more  possibility  of  mnoceuce,  is  unob- 
jectionable, aside  from  its  verbosity. — State  t. 
Wells,  (SIo.  Sup.)  20  S.  W.  232. 

124.  Defendant  is  not  entitied  to  sinfde  out 
each  material  fact  in  a  criminal  action  for  an  in. 
struction  as  to  acquittal,  in  case  merely  of  a  rea- 
sonable doubt  as  to  the  evidence  in  regard  to 
such  fact,  but  the  doubt  must  be  upon  the  whole 
case.— State  v.  Wells,  (Mo.  Sup.)  20  S.  W.  232. 

125.  An  instruction  that^  "l)efore  you  can  con- 
vict on  circumstantial  evidence,  it  must  be  of 
such  character  and  weight  as  to  exclude  all  rea- 
sonable hypothesis  of  defendant's  innocence," 
is  too  meager,  and  fails  to  state  the  rule  in 
such  a  way  as  to  make  it  a  safe  guide  for  tbe 
jury.— State  v.  Taylor,  (Mo.  Sup.)  a)  S.  W.  239. 

128.  Where,  on  a  trial  for  the  theft  of  a 
bqrse,  defendant  claimed  to  have  purchased  the 

I  same,  the  court  properly  instructed  the  jury 
to  acquit  defendant  if  the  evidence  raised  a 
reasonable  doubt  "ns  to  his  having  bought  the 
horse."— Gentry  v.  State,  (Tex.  Cr.  App.)  20  S. 

I  W.  551. 

127.  On  a  prosecution  for  robliery,  the  Jury 
Iwas  instructed  that  "defendant  is  presumed  to 

be  innocent  until  his  guilt  is  established  by  le- 
gal evidence.  •  •  •  In  case  you  have  a  rea- 
'sonable  doubt  as  to  the  guilt  of  defendant,  yoa 
;will  give  him  tbe  benefit  of  the  doubt,  and  ac- 
quit him."  Hdd,  that  the  instruction  correctly 
,  gave  "the  law  of  reasonable  doubt  and  the  pre- 
sumption of  innocence."  —  Johnson  v.  State. 
(Tex.  Cr.  App.)  20  S.  W.  3(8. 

128.  An  instruction  that  "the  defendant  is 
presumed  to  be  innocent  until  his  guilt  is  estab- 
lished by  legal  evidence.  You  are  the  exclusive 
judges  of  the  facta  proved,  and  of  the  weight 
to  bie  given  to  the  testimony;  and,  in  case  you 
have  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  you  will  give  him  the  benefit  of  the 
doubt  and  acquit  him,"— is  proper. — Gaines  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  $97. 

As  to  penalty. 

129.  In  a  irial  for  theft,  where  the  charge 
states  the  penalty  twice,  once  correctly,  and  the 
other,  "not  less  than  two  nor  more  than  two  n(» 
more  than  five  years,"  it  is  not  such  a  mis- 
statement of  the  penalty  as  requires  a  reversal 
of  the  judgment.— Adam  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  648. 

VM.  Gen.  St  c.  29,  art  18,  !  8,  provides  that 
the  pnnishment  for  poisoning  cattie  shall  be 
confinement  in  the  penitentil^  "not  less  than 
one  year."  Held,  that  an  instruction  that,  if  de- 
fendant is  guilty,  his  punishment  should  be 
"not  exceeding  one  year,"  is  not  prejudicial. — 
Osbom  V.  Commonwealth,  (Ky.)  2<)  S.  W.  223. 

131.  The  omission  of  the  word  "more,"  in  an 
instruction  stating  the  penalty  to  be  a  "fine  of 
not  less  than  twenty-fire  nor  than  one  hundred 
dollars"  could  not  have  misled  the  jury,  which 
assessed  the  penalty  at  $50,  and  hence  is  no 
ground  for  reversal. — Arrington  v.  State,  (Tex. 
Or.  App.)  20  S.  W.  927. 

Becalling   jury  for    additional  in- 
structions. 

182.  It  is  not  error  to  recall  a  ioiT,  and 
charge  them  again,  at  their  request— Caaton 
V.  State,  (Tex.  Or.  App.)  20  S.  W.  585. 

IJS.  liev.  St  1879,  art  1321,  provides  that 
the  instructions  may  be  carried  by  the  jury  to 
their  room,  and  an  additional  charge  may  be 
given  upon  any  question  of  law  ariring  in  the 
case  "upon  the  application  of  the  jury  therefv 
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In  (men  court."  Urld  that,  on  a  trial  for  horse 
then,  the  cotirt  could  of  its  own  motion,  under 
the  latter  j>rovision,  recall  the  jury  after  their 
retiremen^Tand  instruct  them  as  to  t)\e  law  of 
drcnmstantial  evidence,  if  the  defendant  was 

S resent.— BeneTide*  v.  State,  (Tex.  Cr.  App.)  20 
i.  W.  369. 

Exceptions. 

134.  An  objection  to  the  charge  on  a  trial  for 
assault  and  cattery  will  not  be  considered  on 
appeal,  where  no  exception  was  interposed  when 
BiTen.— Nelson  v.  State,  (Tex.  Or.  App.)  20  S. 
W.  7«8. 

Custody  and  conduct  of  jury. 

IW.  The  fact  that  the  jury,  diiiing  a  long  and 
tedlons  murder  trial,  are  taken  by  an  officer  for 
exerdse  beyond  the  confines  of  the  state,  does 
not  vitiate  the  verdict  on  the  ground  that  they 
were  thus  in  leeal  effect  dispersed,  and  were  no 
longer  under  the  control  of  the  officer,  where 
there  was  in  fact  no  dispersal,  and  the  author- 
itj'  of  the  oUiccr  was  not  in  ciuestion. — King  v. 
State,  (Trnn.)  20  S.  W.  169. 

186.  The  fact  that  opportunity  may  have  been 
given  for  improper  communications  with  a  jury, 
while  parsing  in  and  out  of  a  crowded  court 
room  or  on  the  street,  does  not,  in  the  absence  of 
any  showing  that  snoh  communication  was  actu- 
ally had,  or  that  there  was  any  misconduct  of 
the  jury,  raise  a  presumption  against  the  verdict. 
— ICing  V.  State,  (Tenn.)  'M  S.   W.  109. 

137.  Permitting  a  Jury,  during  the  course  ot 
their  deliberations,  to  send  for  and  drink  intoxi- 
cating liquors  is  not  ground  for  setting  aside  the 
verdict,  where  it  is  not  shown  that  this  was  car- 
ried to  such  excess  as  to  interfere  with  the  dis- 
cbarge of  their  duties.— King  v.  State,  (Tenn.) 
20  S.  W.  169. 

138.  A  conversation  between  a  Juror  and  a 
bystander,  wherein  the  latter,  after  answering  a 
casual  inquiry  about  the  juror's  family,  aslcs  the 
Juror  if  he  was  not  getting  tired,  and  what  he 
thinlcs  the  result  will  be,  to  which  he  replies  that 
it  will  be  a  hung  Jury,  though  reprehensible,  can- 
not, in  the  absence  of  any  attempt  to  influence 
the  jury,  be  deemed  prejudicial.- Iving  v.  State, 
(Tenn.)  20  S.  W.  109. 

K9.  Where  letters  written  by  a  Juror  to  his 
family,  and  received  from  them,  are  carefully 
scrutinlKed  bj  an  officer  In  charge,  in  accordnnce 
with  a  practice  known  to  the  defendant,  before 
being  allowed  to  pass  to  and  from  the  said  juror, 
and  defendant  himself,  on  motion  for  a  new 
trial,  after  drawing  out  evidence  as  to  the  fact 
of  snch  letters  having  passed,  drops  the  subject, 
without  any  effort  to  show  their  purport,  the 
case  is  not  within  the  rule  relative  to  unexpliilned 
communications,  and  affords  no  ground  for  a  pre- 
sumption of  prejudice.  Snodgrass,  J.,  dissenting. 
— Kmg  V.  State,  (Tenn.)  20  S.  W.  109. 

HO.  So,  also,  of  a  conversation  had  by  a  Juror 
with  his  family  in  the  presence  of  an  officer,  evi- 
dence of  whidi  is  dropped  by  defendant  in  the 
same  manner,  after  a  snowing  of  the  mere  fact 
of  such  '.-onversation.  Snodgrass,  J.,  diMenting. 
—King  V.  State,  (Tenn.)  20  S.  W.  169. 

141.  The  fact  that  after  the  case  was  submit- 
ted to  the  jury  some  of  the  jurors  were  allowed 
to  stand  on  the  courthouse  porch,  where  they 
could  hear  citizens  discussing  the  merits  of  the 
case,  and  Insisting  on  defendant's  guilt,  is 
ground  for  setting  aside  a  verdict  of  guilty,  and 
granting  a  new  trial.- Vanghan  v.  Stote,  (Arlc.) 

Failure  to  administer  oath  to  of- 
ficer in  charge. 

142.  Where  the  special  oath  required  by 
Mansf.  Dig.  {  2265,  nas  not  been  administered 
to  the  officer,  and  the  jur^  retires  for  delibera- 
tion under  his  charge.  It  is  too  late,  after  ver- 
dict, to  object,  where  it  does  not  appear  that 
there  was  misconduct  on  the  part  of  either  the 
officer  or  irirj.—MtatbKtr  T.  State,  (Ail^)  20 


Custody  and  conduct  of  jury  —  Taking 

papers  to  jury  room. 

148.  Crim.  Code,  I  248,  provides  that  a  Jury, 
upon  retiring  to  deliberate  as  to  a  finding,  may 
take  with  them  all  papers  and  other  things  that 
have  been  given  in  evidence.  Brltl,  where  the 
Jury,  on  the  second  trial  for  detaining  a  woman 
against  her  will  with  intent  carnally  to  know 
her,  took  the  indictment  to  their  room,  on  the 
back  of  which  was  written  the  former  verdict, 
and  without  objection  by  defendant,  that,  in  the 
.ibsenre  of  any  showing  that  it  influenced  them, 
their  verdict  will  not  be  disturbed  on  appeal. — 
Oargill  T.  Commonwealth,  (Ky.)  20  S.  W.  782. 

Verdict. 

144.  On  trial  of  defendant  on  an  indictment 
for  uttering  a  forged  writing  the  Jury  returned 
a  verdict  of  "guilty  of  forgery  as  per  indict- 
ment, and  fix  punishment  at  three  years  peni- 
tentiary." The  judge,  in  the  presence  of  the 
jury,  altered  the  verdict,  so  that  it  read,  "We, 
the  jury,  find"  defendant  "guilty,  and  fix  the 
punishment  at  three  years  in  the  penitentiary," 
which  was  read  to  the  jury,  and  declared  by 
them  to  be  their  verdict.  Held,  that  the  altera- 
tion was  not  erroneous,  since  it  merely  made  the 
verdict  conform  to  the  intention  of  the  jury. — 
Blair  v.  Commonwealth,  (Ky.)  20  S.  W.  434. 

14.1.  Defendant  was  convicted  of  cattle  theft; 
the  jury  returning  a  verdict  that  they  found 
"defendant  guilty  of  the  offense  he  is  charged 
in  the  indictment,  and  assess  his  punishment  at 
two  years  in  the  penitentiary."  UM,  that  the 
verdict  was  not  open  to  attack  because  the  in- 
dictment Jointly  charges  defendant  and  another 
with  the  alleged  theft,  in  view  of  the  fact  that 
there  was  a  severance,  and  defendant  alone 
was  tried.— <Tarza  v.  State,  (Tex.  Cr.  App.)  20 
aw.  762. 

146.  A  veiYlict  using  the  word  "guitty"  in- 
stead of  "guilty"  is  sufficient  where  the  mean- 
ing is  evident  from  the  context— Pace  v.  State, 
Cftx.  Cr.  App.)  20  S.  W.  762. 

147.  A  verdict  is  sufficient  though  the  word 
"guilty"  therein  is  spelled  "guitty,  and  "peni- 
tentiary" is  spelled  "penitenture." — StKip  v. 
State,  (Tex.  Or.  App.)  20  S.  W.  753. 

148.  A  verdict  in  the  words,  "We  the  Jury 
find  the  defendant  guilty  of  the  theift  and 
assess  his  punishment  at  six  years  in  the  pen- 
itenture," will  not  be  set  aside  on  account  of 
its  bad  spelling.— Birdwell  v.  States  (Tex.  Or. 
App.)  20  S.  W.  556. 

14».  The  fact  that  the  word  "aggravated"  in 
the  verdict  is  spelled  "aggrevated  is  no  ground 
for  a  new  trial.— Pharer  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  555. 

160.  On  a  trial  for  aggravated  assault,  a  ver- 
diet  of  guilty  is  not  defective  because  it  does 
not  state  the  character  of  the  offense,  where  the 
information,  the  charge,  and  the  evidence  relat- 
ed to  an  offense  of  aggravated  assault. — Cooper 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  979. 

Sending  jury  back  to  correct  Ter- 

diot. 

ISl.  It  Is  not  error,  where  a  Jury,  at  one  and 
the  same  trial,  has  found  two  defendants  guilty 
of  burglary,  and  sentenced  them  to  the  reforma- 
tory, after  being  informed  that  one  of  them  can- 
not be  sent  there,  to  agnln  retire,  and  return  a 
verdict  sending  both  to  the  penitentiary.— Trent 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  647. 

Sentence — Third  conviction  of  felony. 

1-52.  Where  a  person  has  been  twice  convict- 
ed of  felony,  the  punishment  for  which  was  con- 
finement in  the  penitentiary,  a  life  sentence  for 
a  third  conviction  becomes,  under  Oen.  St.  c 
29,  art.  1,  i  12,  inevitable.— Combs  y.  Common- 
wealth, (Ky.)  20  S.  W.  268. 

Motion  in  arrest  of  judgment. 

163.  A  motion  in  arrest  of  judgment  on  a  ver- 
dict of  conviction  rendered  July  8d,  statinc, 
as  grounds,  that  on  July  2d  ihe  sheriff,  in 
even    court,    announced    the    adjoomment    et 
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court  until  July  0th,  and  that  it  was  not  there- 
fore lawfully  in  session  on  Julj  3d,  is  proper)^ 
overruled,  where  the  record  shows,  on  the  con- 
trary, that  the  adjournment  was  to  July  Sd. — 
King  T.  State,  (Tenn.)  20  S.  W,  ie». 

New  trlaL 

184.  TiPavp  to  file  an  amended  motion  for  -a 
new  trial  after  the  expiration  of  the  four  days 
allowed  b^  law  for  filing  such  motions,  on  the 
ground  of  improper  interference  of  one  of  the 
state's  attorneys  in  summoning  talesmen  to 
serve  on  the  jury,  was  properly  refused.  State 
T.  Brooks,  6  S.  W.  257,  330,  92  Mo.  542,  fol- 
lowed.—State  T.  Dosenberry,  (Mo.  Sup.)  20  S. 
W.  461. 

155.  A  juror  was  shown,  after  convicting  for 
mnrder,  to  have  stated  that  he  had  seen  too 
much  of  the  diificulty  at  the  time  it  occurred, 
and  knew  too  much  of  the  case,  to  render  any 
other  verdict;  that  he  should  have  been  a  wit- 
ness instead  of  a  juror;  and  that  a  certain  de- 
fense offered  at  the  trial  was,  as  he  knew  of 
his  own  personal  knowledge,  without  merit.  A 
counter  affidavit  was  to  the  effect  that  he  had 
no  prejudice  against  defendant,  that  he  had 
tried  the  case  on  the  law  and  the  evidence, 
and  that  he  had  not  been  controlled  by  any- 
thing he  had  heard  or  seen  prior  to  the  triaL 
His  first  statements,  however,  were  admitted, 
or,  at  least,  not  denied.  Held,  that  a  new  trial 
should  have  been  granted.— Washburn  v.  State. 
(Tex.  Cr.  App.)  20  8.  W.  715. 

156.  Where,  on  account  of  an  organized  mob, 
the  judge  refused  to  grant  a  change  of  venue, 
for  fear  it  would  precipitate  an  attack  on  the 
jail  where  defendant  was  placed,  and  the  sher- 
itF,  for  fear  of  an  attack,  removed  defendant  to 
another  county,  and  both  the  judge  and  county 
attorney  advised  defendant  to  waive  his  right 
to  he  present  in  court  at  the  reading  of  the  ver- 
dict, as  it  was  best  for  him  to  be  safely  in  jail. 
It  is  plain  that  defendant  did  not  have  a  fair 
and  impartial  trial.— Massev  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  758. 

167.  A  motion  for  a  new  trial  for  burglary 
was  based  on  affidavits  of  defendant's  father 
and  brother,  alleging  that  the  gun  alleged  to 
have  been  taken  from  the  burglarized  house 
was  the  property  of  affiants;  that  defendant 
was  under  the  age  of  16  years,  was  unable  to 
speak  the  English  langnage,  and  had  not  been 
represented  by  counsel  at  the  trial.  The  dis- 
trict attorney,  by  nffldavit,  controverted  the 
allegations  in  the  affidavits  for  the  motion,  and 
alleged  that  in  appearance  defendant  seemed  to 
be  19  or  20  years  of  age;  that  defendant  was 
not  convicted  solely  on  titie  evidence  that  de- 
fendant was  in  possession  of  the  gun  shown  to 
have  been  taken.  BM  that,  In  the  absence  of 
a  statement  of  facts,  it  does  not  appear  that 
the  court  erred  in  denying  a  new  trial. — ^Ace- 
bedo  V.  State,  (Tex.  Cr.  Apn.)  20  S.  W.  714. 

168.  A  verdict  will  not  be  set  aside  on  the 
ground  that  a  witness  was  incompetent  where 
It  appears  from  the  record  that  he  nas  sufficient 
capacity  to  understand  the  nature  and  obliga-  | 
tion  of  an  oath,  and  his  evidence  shows  him  to 
be  intelligent.— WolfCorth  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  741. 

159.  A  party  is  not  entitled  to  a  new  trial  on 
the  ground  of  surprise,  unless  he  made  appllca- 
ti  >n  for  a  postponement  of  the  trial  in  order 
that  he  might  repair  the  damage  done  him  by 
the  unexpected  testimony. — Overton  v.  State, 
(Ark.)  20  S.  W.  5tM). 

IftO.  Though,  in  Texas,  In  a  contest  over  a 
motion  for  a  continuance  to  procure  absent  tes- 
timony, there  can  be  no  rnnuirj-  into  the  truth- 
fulness or  materiality  of  the  testimony,  (Code 
Oiin.  Proc.  arts.  oUi,  56.5.1  snch  inquiry  may 
be  made  where  a  new  trial  is  sought  because  of 
allogt'd  error  in  overruling  the  motion. — Attaway 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  925. 

101.  Where  defendant  attaches  to  his  motion 
for  n  new  trial  an  affidavit,  but  the  facta  set 
out  therein  are  not  new,  the  state  need  not  file 
a  controverting  afiidavit,  in  order  that  the  court 
mar  bear   evid«nce  in   telatton   to   the   issue 


raised.— Kellr  r.  Sute,  (Tex.  Cr.  App.)  20  S. 
W.  865. 

Power  of  judge's  saccessov. 

162.  iVhere  a  judge  who  has  tried  a  criminal 
case  dies  after  overruling  a  motion  for  a  new 
trial,  but  before  passing  upon  the  bill  of  excep- 
tions, his  successor  has  no  right,  at  a  subse- 
quent term,  to  grant  the  defendant  a  new 
trial,  since,  under  Kev.  St.  1889,  §  2171,  he  has 
power  to  sign  the  bill  of  exceptions,  and  thus 
iillow  the  defendant  to  have  his  case  reviewed 
on  vppeaL— State  t.  Walls,  (Mo.  Sup.)  20  S. 

Disqualiflcatlon  of  juror. 

16S.  That  a  juror  in  a  criminal  case  was  di*- 
qualified  because  he  had  not  resided  in  the  state 
12  months,  and  defendant  was  not  aware  of 
such  disqualification  until  after  the  trial,  is  not 

ground  for  a  new  trial.— Sutton  v.  Stateu  Ctex. 
r.  App.)  20  S.  W.  Sei. 

Affidavits    of   jurors   to    impeach 

verdict. 

104.  An  affidavit  of  a  juror  as  to  the  manner 
of  reaching  a  verdict  will  not  be  considered  for 
the  purpose  of  impeaching  the  verdict. — State 
T.  Dusenberry,  (Mo.  Sup.)  20  S.  W.  461- 

Newly-disoovered  evidence. 

165.  Where  defendant  knew  of  the  existence 
of  certain  facts  before  the  trial,  but  used  no 
diligence  to  obtain  testimony  to  show  them, 
a  new  trial  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence.  —  Bell  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  362. 

166.  An  affidavit  for  new  trial  on  newly-dis- 
covered evidence,  that  states  the  accused  had 
been  at  affiants'  lionse  at  a  certain  time  with  a 
particular  horse,  which  accused  claimed  to  have 
afterwards  traded  for  the  stolen  horse,  is  in- 
sufficient, as  the  defendant  and  affiants  had  full 
knowledge  of  such  facts  prior  to  the  trial. — Bar- 
ner  v.  State,  (Tex.  Cr.  App.)  20  8.  W.  559. 

167.  After  conviction  for  theft  of  a  watch  al- 
leged in  the  indictment  to  be  of  a  greater  value 
than  $20,  defendant,  who  made  no  effort  what- 
ever to  procure  testimony  at  the  trial  as  to 
valuer  is  not  entitled  to  a  new  trial  on  the 
ground  of  the  newly-discovered  evidence  of  two 
expert  jewelers  that  the  watch  was  worth  less 
than  $20,  since  he  could  have  procured  such 
evidence  at  the  trial  by  the  exercise  of  the 
slightest  diligence.— Hasklns  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  832. 

168.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  is  properly  over- 
ruled, where  the  evidence  is  merely  cumulative, 
was  not  shown  to  have  been  diligentiy  soughW 
niul  would  not  probably  change  the  result. — 
Iving  V.  State,  (Tenn.)  20  S.  W.  169. 

How  appeal  taken — By  appeal  or  er- 
ror. 

169.  An  appeal  in  a  criminal  case  to  the  court 
of  criminal  appeals  cannot  be  ejected  by  writ 
of  error,  but  must  be  done  by  an  appeal  tech- 
nically.—Scott  ▼.  State,  (Tex.  C!r.  App.)  20  & 
W.  SSl. 

Appeal — Jurisdiction  of  oonrt  of  crim- 
inal appeals. 

170.  The  court  of  criminal  appeals  has  Jiiri»- 
diction  to  reverse  or  affirm  a  ruling  of  the  conn- 
ty  court  disndssing  an  appeal  from  justice's 
court,  and  an  appeal  from  such  mling  will  not 
be  dismissed.— Robbins  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  359. 

Notice. 

171.  Under  Code  Oim.  Proc.  art.  939,  pro- 
viding that,  when  a  defendant  appeals  from  a 
judgment  in  a  criminal  action,  he  shall  ^ve 
notice  of  such  appeal  in  open  court,  and  the  jus- 
tice shall  enter  such  notice  on  his  docket,  the 
transcript  must  show  not  only  such  notice,  bat 
rntry  thereof.— Ball  v.  State,  (Tex.  Cr.  ikpp.) 
20  S.  W.  303. 

17!i.  An  appeal  ttoia  a  conviction  of  forgery 
will  be  dismissed  for  want  of  jurisdiction,  wmcb 
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ae  notice  of  appeal  wa*  giyen  tn  the  trial  court, 
and  entered  of  record,  as  required  by  statute. — 
Harris  v.,Btote,  (Tex.  Or.  App.)  20  8.  W.  370. 

Record. 

178.  Under  Acta  1882,  p.  39,  fS  84.  40,  pro- 
riding  that  as  soon  as  a  transcript  is  prepared 
tlie  clerk  shall  forward  it  to  the  proper  clerk  of 
the  court  of  criminal  appeals,  and  that  the  lat- 
ter court  shall  hear  and  determine  appeals  at 
the  earliest  time  possible,  with  due  regard  to 
the  rights  of  parties,  and  a  proper  administra- 
tion of  justice,  such  court  has  jurisdiction  to 
hear  and  determine  a  case  at  any  term,  though 
the  transcript  was  not  filed  till  after  the  day 
set  apart  for  the  submission  of  causes  from 
that  county.— Gumminga  t.  State.  (Tex.  Or. 
App.)  20  8.  W.  708. 

174.  Where  the  issue  on  an  appeal  In  a  crim- 
inal case  is  the  competency  of  the  Judge  who 
presided  at  the  trial,  the  judge  being  alleged  to. 
l>e  incompetent  from  the  fact  that  he  had  acted 
ns  counsel  at  a  prior  hearing  in  the  case,  a  state- 
ment by  the  judge  as  to  his  connection  with  the 
rase  at  the  prior  hearing,  unsupported  by  oath, 
will  not  be  considered.  Slaven  v.  Wheeler,  58 
Tex.  23,  followed.— Abram  v.  State,  (Tex.  O. 
App.)  20  S.  W.  987. 

Statement  of  facts. 

175.  Where  a  statement  of  facts  is  filed  in  va* 
cation  without  au  order  therefor,  such  state- 
ment cannot  ba  considered  on  appeal, — ^Fharer  t. 
SUte,  (Tex.  Cr.  App.)  20  S.  W.  655. 

ITU.  A  Statement  of  evidence,  not  agreed 
to  by  the  attorneys  nor  approved  by  the  dis- 
trict judpe,  will  not  be  considered  by  the  court 
of  criminal  appealu.— Birdwell  r.  State,  (Tex.  Ck. 
App.)  20  S.  W.  556. 

Bill  of  exceptions. 

177.  A  bill  of  exceptions  to  the  refusal  of  the 
trial  court  to  permit  a  witness  to  testify  as  to 
certain  matters  is  defective,  if  it  does  not  set 
forth  the  facts  expected  to  be  proved  by  such 
witness.— Prince  v.  State,  CTex.  Cr.  App.)  20 
8.  \V.  582. 

178.  When  the  bill  of  exceptions  contradicts 
the  statement  of  facts,  the  bill  will  control; 
and  the  court's  qualification  or  explanation  of 
the  bill  will  control  the  recitals  therein  con- 
tained. Gaines  v.  Salmon,  16  Tex.  311;  Smith 
V.  State,  4  Tex.  App.  626;  Harris  v.  SUto,  1 
Tex.  App.  74;  Briscoe  v.  State.  11  S.  W.  113, 
27  Tex.  App.  193.  followed.— Hardy  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  .561. 

179.  Ua  a  trial  for  conspiracy,  where  the 
declarations  of  defendant's  co-conspirator  are 
admitted,  and  no  motion  is  subsequently  made 
to  strike  it  out,  defendant  cannot  complain,  un- 
less such  evidence  is  admitted  over  objection, 
which  is  reserved  in  a  bill  of  exceptions. — How- 
ard v.  SUte,  (Tex.  Cr.  App.)  20  S.  W.  711. 

180.  A  motion  for  a  new  trial,  on  the  ground 
that  the  court  allowed  the  prosecuting  attorney 
in  his  closing  speech  before  the  jury  to  make 
statements  prejudicial  to  defendant  which  were 
unsupported  by  the  evidence,  cannot  be  consid- 
ered on  appeal,  unless  the  matter  has  been 
brought  up  by  a  bill  of  exceptions,  an  affidavit 
filed  in  support  of  the  motion  not  being  suffi- 
cient.—Overton  y.  State.  (Ark.)  20  S.  W.  590. 

I'il.  A  recital  in  a  judgment  that  a  motion  by 
defendant  for  a  continuance  was  refused,  to 
which  he  excepted,  will  not  be  con.sidered,  in  the 
absence  of  a  bill  of  exceptions. — Hays  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  548. 

l!>2.  Unless  a  bill  of  exceptions  is  reserved  to 
the  refusal  of  the  court  to  grant  an  application 
for  a  continuance,  as  required  by  WiUson,  Crim. 
St.  S  2187,  such  refusal  cannot  be  reviewed  on 
apiieai.— Fborer  v.  State,  (Tex.  Or.  App.)  20  S. 
W.  555. 

183.  Offensive  remarks  of  opposing  counsel, 
•et  up  In  a  motion  for  a  new  trial,  cannot  be  con- 
sidered, unless  authenticated  in  a  bill  of  excep- 
tioiis.- Morris  V.  State,  (Tex.  Or.  App.)  20  8. 
W,  879. 


184.  In  a  criminal  case  a  Ull  of  exceptions  to 
the  OTemiling  of  an  application  for  a  continu- 
ance to  obt^n  the  testimony  of  a  witness 
should  shew  whether  it  was  the  first  or  a  subi^e- 
qnent  application,  since  the  statutory  requisites 
of  the  two  applications,  and  in  relation  to  luo- 
tions  for  new  trial  based  upon  the  refusal  to 
grant  such  continuances,  and  the  rules  appli''a- 
We  thereto,  are  dififerent. — Attaway  ▼.  State, 
(Tex.  Or.  App.)  20  S.  W.  925. 

185.  Tb6  refusal  of  the  trial  court  to  admit 
certain  evidence  will  not  be  reviewed  on  appeal, 
in  the  absence  of  a  bill  of  exceptions. — ^Weeks  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  928. 

186.  Where  revision  of  questions  pertaining  to 
evidence  is  sought  on  appeal,  the  record  must 
contain  a  statement  of  facts,  or  a  bill  of  excep- 
tions, sufficiently  full  to  enable  the  appellate 
court  to  decide  the  question  raised. — ^Bailey  v. 
State,  (Tex.  O.  App.)   20  S.  W.  1102. 

187.  An  error  assigned  in  the  refusal  of  the 
court  to  continue  a  cause  cannot  be  considered 
on  appeal  unless  a  bill  of  exceptions  to  the  re- 
fusal is  reserved. — ^Teague  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  867. 

—  Time  for  filing  bill  of  exceptions. 

188.  Under  Rev.  St  1889,  (which  by  section 
4221  is  made  applicable  in  criminal  cases,)  al- 
lowing exceptions  to  be  filed  within  such  time 
after  the  term  as  the  court  may  allow  by  an  ol- 
der entered  of  record,  which  time  may  be  "ex- 
tended" by  the  court  or  judge  in  vacation  for 
good  cause  shown,  an  order  extending  the  time 
for  filing  a  bill  of  exceptions  cannot  be  made  by 
the  court  or  judge  after  the  time  which  has  )>eeu 
allowed  therefor  has  expired.— State  t.  Scott, 
(Mo.  Sup.)  20  S.  W.  10^6. 

Appeal  bond. 

169.  An  appeal  bond  not  signed  by  appellant 
is  fatally  defective. — Scarborough  v.  State, 
(Tex.  Ur.  App.)  20  S.  W.  584. 

190.  An  appeal  bond,  requiring  appellant  to 
appear  before  the  court  to  which  the  appeal  is 
taken,  is  defective;  such  requirement  not  being 
imposed  by  law.— Scarborough  t.  State,  (Tex. 
Cr.  App.)  20  S.  W.   684. 

Description  of  judgment  appealed 

troin. 

191.  An  appeal  bond  mnst  state  the  number  of 
the  suit,  so  as  to  identify  the  judgment  ap- 
pealed from.— Scarborough  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  584. 

1U2.  The  misrecital  In  an  appeal  bond  of  the 
date  of  the  judgment  appealed  from  is  a  fatal 
defect— Scarborough  ▼.  State,  (Tex.  (Jr.  App.) 
20  8.  W.  5»i. 

Appeal  from  inferior  court. 

193.  A  claim  that  the  file  papers  and  judg- 
ment of  conviction  in  a  prosecution  in  a  justice  s 
court  canuot  be  admitted  iu  tvidence  because 
the  justice's  file  mark  did  not  sliow  of  wliat 
precinct  he  was  justice,  is  without  merit — 
Smith  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  707. 

194.  An  error  of  the  county  court  in  dismiss- 
ing an  appeal  from  a  justice  of  the  peace,  be- 
cause the  appeal  bond  is  not  marked  "Approved," 
and  does  not  have  tlie  file  mark  of  the  justice, 
is  harmless,  where  the  record  from  the  justice's 
court  shows  no  judgment  in  that  court,  as  there 
is  nothing  to  appeal  from. — Robbius  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  350. 

195.  Upon  dismissal  of  an  appeal  from  a  jus- 
tice's court  because  the  record  did  not  show 
that  notice  of  appeal  was  given  and  entered  on 
the  pustice's  docket,  a  motion  to  reinstate  and  a 
motion  for  a  writ  of  certiorari  were  properly 
refused  where  neither  showed  that  notice  of  ap- 
peal was  entered  on  the  docket  of  the  justice. — 
BaU  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  363. 

196.  Under  Code  Crim.  Proc.  art.  939.  an 
appeal  in  a  criminal  case  from  a  justice's  court 
was  properly  dismissed  where  the  record  did  not 
show  that  notice  of  appeal  was  given  and  en- 
tered on  the  justice's  docket— Ball  r.  State, 
(Tex,  Cr.  App.)  20  S.  W.  363. 
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Xeview  on  appeaL 

197.  Where,  on  his  motion  for  a  new  trial,  the 
defendant  filed  seTeral  affidaTits  showing  the 
prejudice  of  some  of  the  jarors,  and  the  state 
nlea  counter  aflSdavits  negatiTinK  such  preja- 
.dice,  and  the  court  passed  npon  the  issue  thus 
raised,  its  finding  will  not  be  disturbed,  where 
it  does  not  appear  that  the  court  abused  its  dis- 
cretion.—State  V.  Dusenberrr,  (Mo.  Sup.)  20  S. 
W.  461. 

198.  In  a  criminal  case,  an  affidaylt  that,  aft- 
er the  submission  of  the  case  to  them,  jurors 
were  exposed  to  improper  inflnences,  if  unim- 
peacbed,  must  be  talien  as  true  on  appeal. — 
Vanghan  t.  State,  (Arli.)  20  S.  W.  688. 

199.  Where  defendant's  bill  of  exceptiona 
states  that  certain  jurors  were  impaneled  oTor 
his  objection,  without  stating  the  ground  of  ob- 
jection, the  error  cannot  be  reviewed. — Sntton  y. 
State,  (Tex.  Or.  App.)  20  S.  W.  664. 

2UU.  The  certificates  of  bystanders,  in  regard 
to  matters  which  occurred  m  court  in  the  pres- 
ence of  tile  judge  during  trial,  will  not  be  con- 
sidered on  appeal,  unless  the  judge  refused  to 
certify  such  matters  as  a  part  of  the  bill  of  ex- 
cepticns.— Vaughan  t.  State,  (Arte.)  20  S.  W. 


801.  Where  the  record  does  not  contain  a 
statement  of  the  fact^  a  motion  for  a  new  trial, 
on  the  ground  that  the  evidence  does  not  sup- 
port a  conviction,  will  not  be  entertained  on 
appeal,  the  presumjjtinn  being  tbnt  the  convic- 
tion is  In  accord  with  the  evidence. — ^Woods  ▼. 
State,  (Tex.  Cr.  App.)  20  S.  W.  916. 

ObjeotioDB  not  raised  below. 

909.  An  objection  that  certain  matter  is  not 
proper  cross-examination  on  a  murder  trial  can- 
not be  talcou  for  tliu  first  time  on  appeal. — King 
V.  State,  (Tenn.)  20  S.  W.  109. 

908.  Where  no  exception  is  taken  in  the  trial 
court  to  improper  remarlcs  of  counsel  during  his 
argument  to  the  jury,  an  objection  thereto  on 
appeal  is  not  available. — Woifforth  v.  State, 
<Tex.  Cr.  App.)  20  S.  AV.  741. 

804.  Defendant  objected  to  remnrlcs  made  b; 
counsel  for  the  state  in  their  arguments  to  the 
Jury,  and  the  court  told  one  of  them  to  Iceep 
within  the  record,  and  rebulted  the  other,  who 
admitted  that  he  was  wrong,  and  apologized  to 
the  court.  HM  that,  as  no  exception  was 
saved  at  the  time,  the  matter  was  not  review- 
able on  appeal.  —  State  r.  Dusenberry,  (Mo. 
Sup.)  20  S.  W.  461. 

Matters  not  apparent  of  record. 

806.  An  objection,  that  a  juror  in  a  criminal 
■rase  was  permitted  to  sit  at  the  trial,  over  de- 
fcndnnt's  objection  and  challenge,  will  not  be 
considered  on  appeal  when  the  record  does  not 
stnte  tbe  grounds  of  objection,  and  the  i-nuses  of 
the  challenge.— Alstrop  t.  State,  CTez.  Cr.  App.) 
20  S.  W.  988. 

2(H).  In  the  absence  of  a  showing  in  the  tran- 
script that  notice  of  an  appeal  has  been  given 
and  entered  of  record  in  the  court  below,  as 
required  by  Code  Grim.  Proc.  art.  848,  the  court 
of  criminal  appeals  will  not  infer  such  facts, 
cither  from  the  Cling  of  the  transcript  in  that 
court,  or  from  appellant's  entering  into  a  recog- 
nizance in  the  lower  court  to  abide  the  judgment 
on  appeal,  and  the  appeal  will  be  dismissed. — 
Loranee  v.  State,  (Tex.  Cr.  AppO  20  S.  W.  301. 

207.  Where  neither  the  bill  or  exceptions  nor 
record  contains  tbe  substance  of  an  application 
for  a  continuance,  the  denial  of  which  is  as- 
signed as  error,  the  ruling  cannot  be  considered 
on  appeal.— .lohnson  v.  State,  (Tex.  Cr.  App.) 
20S.  Sv.  30.S. 

•.'•>.•<.  The  refusal  to  prant  a  motion  in  arrest 
of  judgment  in  a  criminal  case  cannot  be  con- 
sidered on  appeal  where  a  statement  of  the 
facts  constituting  the  ground  for  the  motion  is 
not  inoorporateii  in  the  roeord. — Williams  T. 
State,  (Tex.  Cr.  App.)  20  S.  W.  370. 

Evidence  not  set  out. 

809.  An  objection  that  the  evidence  was  in- 
«ufiScient  to  support  a  conviction  will  not  be  con- 


sidered on  appeal  when  the  record  does  not  con- 
tain the  evidence  adduced  at  the  trial.— Aistti^ 
T.  State^JTex.  Or,  App.)  20  S.  W.  969. 

910.  Where  there  is  no  statement  of  Uxta  nor 
bill  of  exceptions  in  the  record  in  a  criminal 
case,  tbe  charge  of  the  court  will  be  held  suffi- 
cient.—Green  T.  State,  (Tex.  Cr.  App.)  20  S. 
W.  366. 

911.  Where  the  record  on  appeal  contains  no 
statement  of  facts,  the  question  as  to  whether  the 
testimiiny  clearly  established  a  reasonable  doubt 
of  defendant's  guilt  will  not  be  conridered.— 
Bryant  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  STL 

819.  In  the  absence  of  a  statement  of  the 
facts  adduced  on  the  trial,  the  refusal  to  con- 
tinue a  case  because  of  an  al>sent  witness  wiU 
not  be  revised  on  appeal.— Johnson  v.  State, 
(Tex.  Cr.  App.)  20  S.  TV.  308. 

918.  Where  no  statement  of  facte  Is  Incorpo- 
rated in  the  record,  a  conviction  will  not  be  re- 
versed as  unsupported  by  the  evidence.— Weeiis 
T.  State,  (Tex.  (Jr.  App.)  20  S.  W.  928. 

914.  A  refusal  to  grant  a  new  trial  on  the 
ground  that  the  jtiry  disregarded  the  charge  of 
the  court  in  passing  on  the  ability  of  defendant 
to  distinguish  rijiht  from  wrong,  instead  of  her 
ability  to  understand  the  nature  and  illegality 
of  the  acta  constituting  the  crime,  cannot  be  re- 
viewed on  appeal  where  the  evidence  is  not 
brought  up.— NVilliams  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  370. 

915.  In  the  absence  from  the  record  of  a 
statement  of  facts,  an  appellate  court  cannot 
review  the  denial  of  a  motion  for  a  new  trial 
on  the  grounds  that  the  evidence  was  insuffi- 
cient to  support  the  conviction,  and  that  de- 
fendant was  forced  to  trial  without  one  of  his 
witnesses.— Uyon  v.  State,  (Tex.  Cr.  App.)  20 

a  w.  74a 

916.  When  tbe  record  does  not  contain  a  state- 
ment of  the  facta  an  appellate  conrt  will  not  oon- 
sider  an  alleged  insufficiency  of  the  evidence  to 
support  a  conviction. — Ryon  t.  State,  (Tex.  Cr. 
App.)  20  S.  W.  714. 

817.  Questions  on  appeal,  referring  only  to 
matters  originating  in  and  growing  out  of  the 
evidence,  cannot  be  reviewed  unless  a  state- 
ment of  facts  is  incorporated  in  the  record. — 
Vasques  v.  State,  (Tex.  Cr.  App.)  20  &  W. 
708. 

218.  The  api>ellate  conrt  cannot  review  the 
action  of  tbe  trial  judge  in  refusing  to  grant  an 
application  for  a  continuance  on  the  ground  that 
a  material  witness  is  absent,  where  there  is  no 
statement  of  facte  in  the  record,  so  that  the 
court  may  determine  from  the  evidence  pro- 
duced at  the  trial  whether  the  absent  testi- 
mony was  probably  true,  or  whether  it  was  ma- 
terial, if  true.- Holland  ▼.  State,  (Tex.  Or. 
App.j  20  S.  W.  750. 

919.  Where  a  motion  for  a  new  trial  Is  predi- 
cated alone  on  the  ground  tiiat  "the  verdict  is 
contrary  to  the  law  and  the  evidence  in  the 
case,"  and  no  facte  are  incorporated  in  the  rec- 
ord, the  judgment  will  be  affirmed.- Davis  v. 
State,  (Tex.  Or.  App.)  20  &  W.  553. 

990.  A  motion  to  reverse  a  judgment  becau!« 
the  evidence  does  not  support  a  conviction  will 
not  be  entertained  on  appeal,  wliere  the  record 
nn  appeal  does  not  contain  the  evidence  adduced 
on  the  trial.— Jaclcson  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  711. 

121.  Where  the  record  fails  to  show  the  testi- 
mony given  on  the  trial,  the  appellate  court  will 
not  consider  questions  which  relate  to  or  grow 
out  of  the  evidence.— Williams  v.  State,  (Tex. 
Or.  App.)  20  S.  W.  IIOL 
Presumptions. 

993.  Where  a  charge  conforms  to  the  allega- 
tions of  an  indictment,  it  will  be  presumed,  in 
the  absence  of  testimony,  that  it  fully  submitted 
the  issues  involved  in  the  trial. — Morris  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  979. 

2-a.  Where  a  statement  of  facte  is  not  incor- 
porated in  the  record  on  appeal,  it  will  be  pre- 
sumed that  the  charge  correctly  presente  the 
law  of  the  cases  and  that  the  evidence  not  only 
authorized  the  instructions  given,  but  justified 


Digitized  by 


Google 


IMD£X. 


1175 


the  court  in  refusing  certain  reqnested  instmc- 
tlons,  nnless  the  instructions  are  inapplicable  to 
any  state  of  the  case  that  could  nave  arisen 
under  the  allegations  of  the  indictment— Rob- 
erts V.  State,  (Tex.  Cr.  App.)  20  S.  W.  826. 

224.  Where  no  statement  of  facts  or  bill  of 
ezcepti(His  is  in  the  record,  the  court  of  crim- 
inal appeals  is  bound  to  presume  that  the  trial 
court  properly  refused  to  erant  a  new  trial  on 
the  grounds  of  the  insufficiency  of  the  eyidence 
to  support  the  verdict,  and  of  an  alleged  error 
in  overruling  a  motion  for  a  continuance^— l4ing- 
ley  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  910. 

2!26.  Where  the  record  does  not  contain  a 
statement  of  facts,  it  will  be  presumed  on  ap- 
peal that  the  judgment  was  supported  by  the 
testimony,  and  the  law  appropriately  given. — 
Williams  v.  State,  (Tex.  Cr,  App.)  20  8.  W. 
1102. 

226.  Where  the  bill  of  exceptions  recites  that 
the  statement  of  facts  will  disclose  the  rele- 
vancy of  certain  testimony  objected  to  as  irrele- 
vant, and  no  statement  of  facta  is  incorporated 
in  the  record,  it  will  be  presumed  on  appeal  that 
the  eridence  was  correctly  admitted. — Gaines 
V.  State.  (Tps.  Cr.  Apn.)  :.'()  S.  W.  3!)7. 

2x'7  Until  the  constitutionality  of  an  act  of 
the  legislature  in  establishing  a  criminal  court 
in  a  certain  county  is  questioned  by  the  state, 
on  the  ground  of  insufficient  population  In 
such  county,  in  a  direct  proceeding  for  that 
purpose,  it  will  be  presumed  the  legislature  act- 
ed on  sufficient  information,  and  such  act  can- 
not be  collaterally  attacked  in  a  criminal  action 
on  appeal  from  such  coui-t. — State  v.  Uenfrow, 
<Mo.  Sup.)  20  S.  W.  299. 

_  228.  \Vhere  there  is  no  statement  of  facts  nor 
bill  of  exceptions  in  the  record  in  a  criminal 
case,  it  will  be  presumed,  on  appeal  by  defend- 
aut,  that  the  eridence  sliowed  that  the  crime 
was  committed  at  the  time  alleged,  and  by  de- 
fendant.—Green  V.  State,  (Tex.  Cr.  App.)  20  8. 
W.366. 

Weight  and  sufficiency  of  evidence. 

229.  The  finding  of  the  Jury  In  a  criminal  case 
will  not  be  reversed  on  appeal  simply  because 
the  evidence  is  conffictiog.— Cargill  v.  Common- 
wealth  (Ky.)  20  S.  W.  782. 

230.  Where  the  record  on  appeal  shows  that 
two  theories  were  presented  to  the  jury,  and  the 
Jury  gave  credence  to  testimony  which  would 
support  conviction,  and  the  issues  were  fully  pre- 
sented by  the  court,  the  verdict  Trill  not  be  dis- 
turbed on  apncal. — Chambers  v.  State,  (Tex.  Or. 
App.)  20  S.  W.  715. 

281.  Where  the  evidence  was  conflicting  in 
respect  to  the  manner  in  which  a  certain  cut- 
ting and  wounding  was  done,  but  there  was 
evidence  tending  to  show  that  it  was  done  will- 
fully and  maliciously,  and  not  in  self-defense, 
and  an  instruction  was  properly  given  on  the 
less  offense  of  cutting  in  a  sudden  affray,  or 
sudden  passion,  a  verdict  finding  the  accused 
guilty  of  a  felony  will  not  be  ^sturbed.— Combs 
r.  Commonwealth,  (Ky.)  20  8.  W.  268. 

Decision — Affirmance. 

833.  On  appeal  in  a  criminal  case,  where  the 
record  discloses  that  no  bill  of  exceptions  was 
reserved  to  any  ruling  had  during  the  trial,  and 
that  no  motion  for  a  new  trial  was  made  in  the 
court  below,  and  the  statement  of  facts  is  not 
approved  by  the  judge  who  tried  the  case,  and 
no  assifniuieuts  of  error  are  presented,  the  judg- 
ment will  be  affirmed.— Clements  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  766. 

Dismrssal. 

233.  Where  it  appears  in  a  crindna]  case  that 
defendant  escaped  from  custody  after  an  ap- 
peal was  taken  by  him.  the  appeal  will  be  dis- 
missed ou  motion  of  the  state. — Graham  v. 
State.  (Tex.  Cr.  App.)  20  S.  W.  307. 
Beveraal. 

281.  On  a  motion  to  reverie  a  judgment  of 
conviction  because  of  failure  to  secure  a  state- 
ment of  the  facta  adduced  at  the  trial,  it  ap- 
peared that  the  conviction  waa  had  on  Novem- 


ber 12th;  fliat,  a  motion  for  a  new  trial  having 
been  overruled,  defendant  entered  a  notice  of 
appeal  on  November  2.S<I:  that  nlthough  a  rule 
of  practice  under  Kev.  St.  uit.  1377,  required  all 
statements  of  facts  on  appeal  to  be  presented 
to  opposing  counsel  for  his  Inspection  and  agree- 
ment, and  filed  during  term  time,  defendant  did 
not  present  such  statement  to  the  prosecuting 
attorney  until  December  lOth,  the  day  of  the 
adjournment  of  the  court,  and  too  late  for  his 
inspection  and  agreement  during  term  time; 
and  that  no  order  was  obtained  authorizing  the 
filing  of  the  statement  after  adjournment,  under 
Rev.  St.  art.  1379.  Held  that,  no  diligence  being 
shown  by  defendant  to  procure  the  statement 
of  facts,  an  appellate  court  will  not  reverse  the 
'udgment.— Alstrop  t.  State,  (Tex.  (k.  App.)  20 


285.  Where  a  defendant  convicted  of  murder 
duly  filed  his  bill  of  exceptions,  in  skeleton 
form,  together  with  a  c<hi^  of  the  evidence,  but 
was  unable  to  perfect  his  appeal  because  the 
clerk,  in  violation  of  Us  duties,  refused  to  make 
a  transcript  the  judgment  will  be  reversed,  on 
the  cause  being  subsec^^uently  brought  up  on 
writ  of  error,  where  it  is  then  discovered  that 
the  copy  of  the  evidence  has  been  lost  or  stolen 
without  fault  on  the  part  of  defendant  or  his 
attorney,  and  it  appears  that  he  is  unable  to 
procure  another  copy,  l>ecause  the  stenographer 
has  destroyed  his  notes,  and  has  made  every 
effort  to  supply  the  evidence.  —  Statw  t.  If  o- 
Carrer,  (Mo.  Sup.)  20  S.  W.  1068. 

Crops. 

Measure  of  damages  for  overflowing,  see  "Damp 
ages,  "7. 

Cross  Bill. 

Need  of,  to  obtain  affirmative  relief,  see  "Saoitif,' 
15. 

Cross-Ezaminatlcm. 

Of  witness,  see  "Witness, "  10. 

Crossings. 

See  "Railroad  Companies, "  1. 

Accidents  at,  see  "Railroad  Companies, "  9IMJt. 

Corators. 

Bee  "Executors  and  Administrators;"  "Onardlaa 
and  Ward; "  "Infancy. " 

Cursing. 

Bee  "Olaorderly  Conduct,"  1. 

CUBTEST. 

See,  also,  "Dower." 

Bight  to  curtesy — In  leasehold. 

1.  The  common-law  rule  that  a  husband 
could  not  have  an  estate  by  the  curtesy  in  a 
leasehold  has  not  been  changed  by  Code,  |  61. 
providing  that  where  the  words  "real  estate, 
"real  property,"  or  "lands"  are  used  in  the 
Code  they  shall  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  inter- 
est therein,  equitable  as  well  as  legal;  for 
though,  when  these  terms  are  used  in  enacted 
statutes  uiuler  this  provision,  they  necessarily 
embrace  leiiseliolds.  yet  the  rule  cannot  be  ap- 
plied to  curtesy,  since  the  Code  nowhere  pro- 
vides that  tlie  husband  shall  tiave  curtesy  in  the 
"land"  or  "real  property"  of  his  wife. — Lewis 
—     1.)  20S.  ~'   — 

were 


V.  Glass,  (Tenn.)  20  S.  W.  571. 

2.  Code  Mill.  &  V.  {§  3348,  3351, 
based  on  acts  of  the  legislature  passed  subse- 
quent to  the  adoption  of  the  Code  of  1868, 
which  enlarged  the  rights  of  married  women 
over  their  estates,  and  decreased  the  rights  of 
the  husband  therein,  and  therefore  a  saving 
clause  was  inserted  in  these  sectiops  that  they 
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should  not  interfere  with  the  husband's  right 
to  curtesy,  which  clause  did  not  enlarge  any 
right  he  had  in  his  wife's  estate  so  as  to  extend 
it  to  leaseliolds,  but  merely  preserved  his  al- 
ready existing  rights. — Lewis  v.  Glass,  (Tenn.) 
20  S.  W.  571. 

CUSTOM  AND  ITSAGB. 

Proof  of  law  on  particular  qaestion — 
Opinion  of  legal  profession. 

The  opinion  of  the  legal  profession  on 
a  ouestion  acted  on  for  a  great  many  years, 
without  litigation,  is  evidence  of  what  the  law 
on  such  question  la. — ^V enable  v.  Wabash  West- 
em  Ry.  Co.,  (Mo.  Sop.)  20  S.  W.  493. 


Dam. 

(ace  wat 
DAMAGES. 


Obstmotlon  of  surface  water,  see  "Surface  Wa- 
ter." 


Caused  by  opening  road,  see  "Highways,  "0. 

For  conversion,  see  "Trover  and  Conversion, "4, 6. 

For  death  by  wroogful  act,  see  "Death  by  Wrong- 
ful Act, "  4-8. 

For  deceit,  see  "Deceit. " 

For  ejeatioD  of  passenger,  see  "  Carriers/'  89,  40. 

For  failure  to  deliver  telegram,  see  "Telegraph 
Companies, "  12,  13. 

For  vexatious  appeal,  see  "Appeal, "  57. 

In  action  on  injunction  bond,  see  "Injunction, "4. 

In  replevin,  see  "Replevin, "  1. 

Measure  in  condemnation  proceedings,  see  "Emi- 
nent Domain, "  18-80. 

Mental  anguish  as  element  of,  see  "Telegraph 
Companies, "  13. 

Penalties  and  liqnidated  damages. 

1.  By  a  clause  in  a  contract  for  the  bnlld- 
ing  of  a  street  railway  in  plaintiff  town,  defend- 
ants, in  default  of  the  construction  of  the  rail- 
way within  a  certain  time,  agreed  to  "forfeit 
and  pay"  the  sum  of  $500  to  plaintiff.  By  an< 
other  dause  defendants,  as  an  earnest  of  good 
faith  on  their  part  to  build  the  railway,  agreed 
to  deposit  a  bond  for  $500  with  plaintiff.  Helil, 
that  the  giving  of  the  bond,  though  penal  In  its 
nature,  would  not  affect  a  construction  of  the 
former  clause  as  an  agreement  to  pay  liqui- 
dated damages. — Nilson  r.  Town  of  Jonesboro, 
(Ark.)  20  S.  W.  1093. 

'■i-  By  a  clause  in  a  contract  for  the  bnfld- 
ing  of  a  street  railway  in  plaintiff  town,  de- 
fendants, in  default  of  its  ooustruction  within 
a  certain  time,  agreed  "to  forfeit  and  pay"  the 
sum  of  $500  to  plaintiff.  Held,  an  agreement 
to  pay  liquidated  damages. — Nilson  v.  Town  of 
Jonesboro,  (Ark.)  20  S.  W.  1093. 

Measure  for  branch  of  contract. 

3.  Where  the  anticipated  profits  under  a 
contract  are  not  definite,  and  defendants  have 

f)ut  an  end  to  it,  plaintiff  can  recover  expenses 
ncurred  in  preparinp  to  perform  same. — O'Con- 
nell  V.  Roso,  (Ark.)  20  S.  W.  531. 

4.  Where  plaintiff  was  ready  to  begin  work 
at  the  time  specified  in  a  contract,  and,  the 
work  not  being  ready  as  agreed,  by  reason  of 
defendants'  promises  he  was  kept  in  idleness 
for  some  time  with  teams  and  workmen,  and 
then  told  he  could  not  do  the  work,  he  is  enti- 
tled to  recover,  not  alone  for  loss  of  profits, 
but  for  reasonable  services  of  teams  and  work- 
men while  idle,  and  for  the  necessary  expenses 
of  preparing  for  the  work. — Hammond  v.  Bee- 
son,  (Mo.  Sup.)  20  S.  W.  474. 

Measure  for  torts — Personal  injuries. 

6.  A  diminished  capacity  to  earn  money  ts 
a  proper  element  of  damage.— Fordyce  v.  With- 
ers, (Tex.  Civ.  A^p.)  20  S.  W.  706. 

6.  Compensation  for  prospective  damages 
on  account  of  the  permanency  of  a  personal  in- 
jury are  recoverable. — Gorliaiu  v.  Kansas  City 
&  S.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  10(J0. 


Measnre  for  torts — Injury  to  crops  from 
overflow. 

7.  Where  crops  are  overflowed  by  reason 
of  a  railway  embankment,  the  damages  re- 
coverable are  the  actual  value  of  the  crops  de- 
stroyed, with  interest  thereon  from  the  date  of 
the  injury,  but  in  estimating  such  value  the 
Jury  should  consider  the  chance  of  the  crops  for 
becoming  more  valuable;  and  where  there  wa» 
evidence  that  though  the  water  which  de- 
stroyed the  crops  was  backed  on  them  from  the 
embankment,  and  passed  over  them  into  a  river, 
yet  a  few  days  later  the  river  was  out  of  its 
banks,  so  that  the  destruction  of  the  crops  by 
the  general  overflow  was  impending,  if  not  in- 
evitable, at  the  time  the  water  was  backed  on 
them,  it  was  error  for  the  jury  to  value  the 
crops  as  if  the^  might  have  matured  but  for 
the  wrong  ascribed  to  the  railway. — St.  Louis, 
L  M.  &  Si  Ry.  Co.  t.  Yarborough,  (Ark.)  20  & 
W.  515. 

Hxcessive  damages. 

8.  Tbere  beiag  evidence  that  a  carriage 
wbicn  was  twice  run  into  by  a  train  was  previ- 
ously worth  $500,  and  the  extent  of  the  injuries 
from  the  flr^t  collision  being  variously  estimated 
at  from  toO  to  a  total  loss,  it  cannot,  in  an  ac- 
tion for  such  Injuries,  In  which  the  damages  for 
the  first  collision  were  laid  at  tSO.  and  for  the 
second  at  t450,  be  held  that  the  jiiry,  in  giving 
a  verdict  of  tiOO,  did  not  take  into  consideration 
the  damage  from  tbe  first  collision,  which  was 
without  fbult  of  the  railroad  company. — Missouri 
Pao.  Ky.  Co.  T.  Peay,  (Tex.  Sup.)  20  8.  W.  57. 

9.  In  an  action  against  a  railroad  company 
for  delay  in  the  transportation  of  cattle,  dam- 
ages allowed  by  the  lower  court  on  trial  with- 
out a  jury,  which  are  less  than  would  be  justi- 
fied by  the  opinions  of  several  of  the  witnesses 
as  to  the  amount  of  damage  caused  by  the  de- 
lay, will  not  be  disturbed  as  excessive. — St. 
Louis,  A.  &  T.  Ry.  Co.  t.  Turner,  (Tex.  Or. 
App.)  20  S.  W.  io6a 

Personal  injuries. 

10.  Where  the  Injuries  of  plaintiff,  a  youth 

19  years  of  age,  necessitated  the  amputation  of 
his  leg  above  the  ankle,  and  probably  impaired 
permanently  the  strength  of  his  right  arm,  a 
verdict  for  $9,000  is  not  excessive.— Texas  & 
P.  Ry.  Co.  V.  Brick,  (Tex.  Sup.)  20  S.  W.  511. 

11.  Where  the  evidence  shows  that  plaintiff 
had  several  ribs  broken,  a  hip  contused,  his  nose 
broken  and  disfigured,  a  permanent  case  of  ca- 
tarrh superinduced,  and  the  sense  of  smell  im- 
paired, a  judgment  for  S5.000  is  not  excessive. 
— P'ordyce  v.  Jackson.  (Ark.)  20  S.  W.  597. 

I'i.  Where  plaintiff  has  been  permanently 
disabled  in  the  use  of  his  ankle,  and  was  in- 
jured about  the  head  so  that  he  suffers  from 
dizziness  when  he  arises  suddenly,  and  has  a 
pain  in  his  eye  whenever  he  takes  cold,  a  ver- 
dict for  S3,650  is  not  excessive.  —  Gorham  v. 
Kansas  (Sty  &  S.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W. 

13.  Plaintiff,  a  man  46  years  old,  was  before 
the  injury  engaged  in  stock  raising,  and  made 
about  $1,500  aiinuiiUy.  As  the  result  of  the  in- 
jury he  was  coufined  to  his  bed  for  over  two 
months,  and  paid  out  $1,040  for  medical  attend- 
ance, nurses,  board,  etc.  His  business  was 
broken  up,  and  his  capacity  to  earn  money 
thereat  almost  totally  impaired.  According  to 
a  calculation  by  the  mortality  tables  he  would 
I've  about  2.^  years  longer.  Hdd,  that  a  ver- 
dict of  $15,000  was  not  excessive.— Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Co<^er,  (Tex.  Civ.  App.) 

20  S.  W.  990. 

Pleading  and  proof. 

14:  The  petition  alleged  "that  by  said  fall 
plaintiff's  back  was  seriously  bruised,  her  kid- 
neys were  seriously  injured,  and  her  lower  limbs 
were  paralyzed,  and  injuries  then  and  there 
done  and  resulting  as  aforesaid."  BM.  that  the 
court  properly  refused  to  charge  that  if  the  in- 
jury to  piaintifrs  kidneys  resulted  from  the  in- 
jury to  her  head,  and  not  from  the  injury  to  her 
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back,  ther  aliovld  not  allow  my  damages  on  ao- 
«onnt  of  Buch  inJaiT.  aince  the  petltioa  is  open 
to  the  construction  that  the  injarles  to  the  kid- 
neys resulted  from  the  fall,  and  not  from  the  in- 
jury to  the  back;  and  defendant,  not  having 
specially  excepted  to  it,  should  not  be  allowed  to 
complain.  —  Texas  Cent.  Ry.  Co.  t.  Stewart, 
CItex.  Civ.  App.)  20  S.  W.  962. 
Evidenoe. 

16.  In  an  action  to  recover  for  the  pecun- 
iary injury  suffered  by  the  family  of  deceased, 
it  wns  proper  to  allow  a  witness  to  testify  that 
deceased  wns  kind  nnd  affeotionnte  in  his  fam- 
ily, and  an  Indulgent  father  and  husband.— Ml»- 
sonri  I'nc  Ry.  Co.  v.  Bond,  (Tex.  Civ.  App.)  20 
S.  W.  030. 

It!.  The  jury  might  consid;-r  evidence  as  to 
plalutifTs  age,  probable  expectancy  of  life,  and 
earnings,  in  estimating  plaintiff's  loss,  if  any, 
from  diminished  earnings  since  the  injury,  and 
loss  of  earning  power,  but  cannot  fix  a  basis  of 
computation  without  regard  to  plaintiff's  capaci- 
ty, if  any,  to  earn  money  since  the  injuries  and 
in  the  future,  nor  should  such  facts  be  consid- 
ered otherwise  than  as  circumstances  to  be 
weighed  iu  arriving  at  a  fair  pecuniary  compen- 
sation for  loss  to  plaintiff,  if  any,  from  the  inju- 
ries received. — Galveston,  H.  &  S.  A.  Ry.  Co. 
▼.  Cooper,  (Tex.  Civ.  App.)  20  S.  W.  890. 

17.  Plaintiff,  n  passenger  on  defendant's 
train,  alighted  at  a  nag  station,  and,  while  at- 
tempting to  get  on  again,  was  run  over,  the  in- 
jprles  he  sustained  permanently  disabling  him 
m>m  pursuing  his  usual  occupation.  Held,  that 
evidence  of  what  plaintiff's  occupation  was,  the 
amount  of  his  annual  earnings  at  that  occupa- 
tion, his  age,  and  a  calculation  according  to  the 
mortality  tables  of  how  much  longer  he  would 
probably  live,  was  properly  admitted.  In  order 
to  enable  the  jury  to  estimate  the  dnmngps 
sought  to  be  recovered  for  the  Injury. — Galves- 
ton, H.  &  S.  A.  Ry.  Co.  t.  Cooper,  (Tex.  Civ. 
App.)  20  S.  W.  900. 

l».  Evidence  of   the  pecuniary  condition  of 

{ilaintiff  is  admissible  in  an  action  for  personal 
njuries,  where  the  circumstances  of  the  case 
justifir  the  imposition  of  exemplary  damages. — 
Beck  V.  Dowell,  (Mo.  Snp.)  20  S.  W.  209. 

Instructions. 

19.  In  an  action  for  damages,  where  the 
oonrt  in  his  charge  ennmerates  some,  but  not 
all,  the  elements  of  recovery,  it  is  not  error  to 
add,  "as  well  as  all  damages,  present  or  future, 
which  from  the  evidence  can  be  treated  as  the 
necessary  result  of  the  injury  complained  of." 
— Fordyce  v.  Jackson,  (Ark.)  20  S.  W.  507. 

'20.  In  an  action  for  personal  injuries  against 
a  railroad  company,  plaintiff  claimed  $3,000  for 
an  injury  to  her  eye,  and  $7,000  for  an  In- 
Jury  to  her  back.  The  court,  in  stating  the 
nature  of  the  suit,  said  that  the  plaintiff 
sued  for  $10,000,  and  that,  if  the  jury  found 
for  plaintiff,  they  should  assess  damages— First, 
for  the  injuries  to  the  head,  not  to  exceed  $3,- 
000;  and,  spcond,  for  the  injuries)  to  the  back, 
not  to  exceed  $7,000.  Held,  that  the  amount 
claimed  in  the  petition  was  not  given  sufficient 

S-ominence  to  prejudice  defendant.— "Texas  Cent, 
y.  Co.  v.  Stewart,  (Tex.  Civ.  App.)  20  S.  W. 

21.  The  court  charged  that  defendant's  lia- 
bility was  to  be  meamred  by  whether  its  act 
approximately  caused  the  diseases  complained 
01  by  plaintiff,  and  that,  if  plaintiff  was  suffering 
from  dise.nsps  not  so  caused  by  defendant's  act, 
tbey  should  not  be  considered  in  estimating 
damages,  and  that,  "If  you  find  for  plalnti^ 
the  form  of  your  verdict  will  be,  'We,  the  Jury, 
find  for  plaintiff,  and  assess  her  damages — First, 
for  the  injuries  of  the  head,  and  consequent 
suffering  therefrom.  In  the  sum  of  dol- 
lars; »  •  •  second,  for  Injuries  to  plaintiffs 
back,  and  consequent  suffering,   we  assess   the 

damages  in  the  scm  of  dollars.' "    fleW, 

that  there  was  no  probability  that  the  Jury  was 
misled  so  as  to  give  damages  for  both  tnluries, 
when   the    evidence    showed    only   one.^^exB* 


Cent.  ]^  Co.  T.  Stewart,  (Tte.  dr.  App.)  i» 
S.  ^V.  962. 

88.  In  an  action  for  persoml  injuries,  an 
instruction  that  the  jury  must,  in  estimatinr 
the  damages,  consider  plaintiff's  loss  of  time, 
is  erroneous,  where  there  was  no  evidence  show- 
ing the  value  of  the  time  lost  by  plaintiff  while 
disabled  from  attending  to  business. — ^Interna- 
tional &  Q.  N.  Ry.  Co.  T.  Lock,  <Tez.  Civ. 
App.)  20  S.  W.  855. 

Dams. 

Se«  "Eminent  Domain,"  4;  "Waters  and  Water 
Conrses. " 

Dangerous  FreznlseB. 

Injuries  from,  see  "Master  and  Servant, "  18, 19; 
"NegUgenoe,"*. 

DEATH  B7  WBONGFUIi  ACE. 

By  railroad  company,  liability  of  reoaiver,  see 
"Railroad  Companies, "  6-S. 

Compromise  by  widow  of  claim  for  husband's, 
death,  see  "Compromise, "  3. 

Liability  of  city,  see  "Municipal  Corporations.  "12. 

Settlement  with  widow,  see  "  Accord  and  Satis- 
faction. " 

Transitory  action,  see  "Conflict  of  Laws, "  1. 

Wben  action  lies. 

1.  The  recovery  of  damages  under  Ber. 
St.  1S80,  {  4426,  which  gives  an  action  for  "the 
death  of  a  person,  caused  by  the  TtTongful  act 
uf  another,'  is  not  limited  to  cases  where  the 
jury  find  that  defendant  was  guilty  of  mur- 
der In  the  first  degree. — ^Vawter  v.  Hultz,  (Mo. 
Sop.)  20  S.  W.  ^. 

Power  of  decedent's  widow  to  compro- 
mise claim  for  death. 

3.  Under  MUl.  &  V.  Cod^  {  8130,  which 
provides  that  the  right  of  action  arising  from 
the  negligent  killing  of  a  person  shall  be  in  his- 
widow,  and.  If  there  be  no  widow,  in  his  chil- 
dren, or  his  personal  representative  for  the  ben- 
efit of  his  widow  or  next  of  kin,  the  widow,  hav- 
ing the  first  right  to  sue,  may  compromise  the 
cause  of  action  in  behalf  of  herself  and  children, 
and  receive  the  amount  agreed  on  under  such 
compromise,  and  the  receipt  of  such  payment  by 
her  will  be  a  bar  to  any  further  claims  of  the 
children.— Bolder  v.  Nashville,  C.  &  St  L.  R. 
Co.,  (Tenu.)  20  S.  W.  537. 
Evidence  of  decedent's  reputation  as  a 
peaceable  citlaen. 

8.  In  on  action  for  the  killing  of  plaintiffs 
husband,  evidence  offered  by  defendant  to  prove- 
his  general  reputation  as  an  honest,  peaceable, 
and  law-abiding  citizen  is  inadmissible. — ^Vaw- 
ter  V.  Hultz,  (Mo.  Sup.)  20  S.  W.  680. 
Damages. 

4.  The  damages  recoverable  under  Rev.  St. 
art.  i3899,  limiting  recovery  on  account  of  injuries 
causing  the  death  of  a  person  to  actual  damages, 
are  purely  peouniory  Hnd  compensatory;  and  a. 
husband  suing  thereunder  for  the  death  of  bis 
wile  can  reoover  nothing  for  grief  or  loss  of  so- 
oiety;  nor  does  the  duotrine  of  nominal  damage* 
apply.— McGown  v.  International  &  Q.  N.  R.  Co.» 
(Tez.  Sup.)  Sti  a.  W.  SO. 

Bight  to  exemplary  damages. 

5.  Const,  art.  10,  |  26,  providing  exemplary 
damage  against  any  person,  corporation,  or 
company  willfully  or  negligently  committing  a 
homicide,  does  not  apply  to  cases  In  which  no  re- 
covery can  be  had  for  actual  damages. — Riti 
V.  City  of  Austin.  (Tex.  Civ.  App.)  20  S.  W, 
1020;  Id.,  1031. 

Excessive  damages. 

6.  While  the  jury,  in  an  action  for  wrong- 
ful death,  have  a  right  to  compensate  de- 
ceased's wife  nnd  child  for  the  value  of  snch. 
incidental   services  as  a  husband  sad  fathei- 


Digitized  by 


Google 


1178 


INDEX. 


viauallr  performg.  In  addition  to  flie  aetoAl 
money  wnich  he  fomiaheB  for  their  snvport,  a 
verdict  of  $18,000  in  faror  of  a  BurTivfng  wife 
and  child,  for  the  death  of  a  brakeman,  29 
years  old,  earning  l>etween  $60  and  $65  per 
month,  not  sliown  to  have  l>een  possessed  of  any 
special  qualiiications  to  make  his  promotion 
rapid,  or  his  incidental  services  more  than  or- 
dinarily valuable,  is  excessive.— Golf,  C.  &  S. 
F.  Ry.  Go.  V.  Johnson,  (Tex.  «▼.  App.)  20  8. 
W.  1123. 

Damages — Instractions. 

T.  In  an  action  under  Qen.  St  c.  67,  I  1, 

authorizing  an  action  for  loss  of  life  by  negli- 
gence,  whether  ordinary  or  gross,  the  jury  was 
instructed  that  the  measure  of  damages  was  a 
fair  equivalent  "for  the  power  of  deceased  to 
earn  money,  lost  by  his  death,"  not  exceeding 
amount  sued  for,  and  a  verdict  was  returned 
for  $5,000.  Bdd,  that  the  instruction  was  cor- 
rect—Louisville &  N.  E.  Co.  V.  Morris'  Adm'x, 
<Ky.)  20  S.  W.  639. 

Statutory  liability  of  railroad  com- 

panies. 
8.  JEleT.  St.  1889,  t  4426,  providing  that 
whenever  any  person  shall  die  from  any  injury 
resulting  from  or  occasioned  bv  the  negligence 
of  any  oificer  or  employe  while  running,  con- 
ducting, or  managing  any  cor,  the  employer 
shall  forfeit  $5,000.  applies  where  one  is  killed 
by  a  street  car  owing  to  the  company's  failure 
to  comply  with  a  city  ordinance  requiring  liella 
on  the  animals  Arvir\ng  a  car. — ^Lynch  v.  Met- 
ropoUtaa  St  Hy.  Ca,  (Mo.  Sup.)  20  S.  W.  642. 

Debt. 

Imprisonment  tor  debt,  see  "Cionstitutlonal  I<aw, " 

Decedents. 

See  "Descent  and  Distribution;"  "Bxeoaton  and 

Administrators;"  "Wills. " 
Transactions  with,  see  "Witness, "  fr-7. 

DECEIT. 

See,  also,  "False  Pretenses;"  "Fraud;"  "Fraudu- 
lent Conveyances. " 

DamaKes. 

Where  a  person  who  has  taken  a  note 
and  mortgage  for  money,  to  be  loaned  by  him 
when  needed  by  the  mortgagors,  frandtilently 

Eersoades  the  mortgagors,  against  whom  others 
ave  brought  an  action  to  enforce  liens  on  the 
land,  to  allow  him  to  enforce  the  mortgage,  by 
promising  that,  if  they  will  make  no  defense, 
and  let  judgment  go  for  the  full  face  of  the 
note,  and  euorcement  of  the  mortgage,  he  will 
thereafter  pay  them  the  amount  agreed  to  lie 
loaned,  or,  failing  to  do  so,  will  not  enforce 
the  judgment  to  sell  the  land,  and,  on  procuring 
the  judgment,  refuses  to  carry  out  his  agree- 
ment, but  causes  the  land  to  l)e  sold,  so  that  it 
is  lost  to  the  mortgagors,  they  may,  in  an  ac- 
tion against  him  n>r  such  fraud,  recover  the 
value  of  the  land,  though  he  may  not  have  re- 
edved  the  purchase  money  from  the  purchaser 
at  the  sale.— Cox  v.  Armstrong,  (Ky.)  20  S.  W. 
280. 

Declarations. 

As  evidence,  see  "Criminal  Law,"  70-76^  77,  78; 
"Evidence, "  10-14 ;  "Homicide, "  71-76. 

to  show  illegitimacy  of  one  accused  of  incest, 

see  "Incest,"  4. 

Of  parente  as  to  legitimacy  of  child,  see  "Evi- 
dence, "  8,  4;  "Incest, "  4. 

Of  trust,  see  "Trusts, "  1. 

Decree. 

See  "Judgment. " 

In  partition  proceedings,  see  "Partition. " 


In  suit  to  qnlet  tUla,  see  "QnieUng  Titles"  a. 
When  jnstifled    bj    pleadings,  see   "CreditOM' 

B1U,"4. 

DEDICATION. 

Of  highways,  see  "Highways. "  1, 3. 

Dedication  for  common — BeTersion  for 
misuser. 

1.  In  platting  land,  the  proprletora  desig- 
nated a  sti-ip  which  was  "to  oe  and  remain  a 
common  forever."  In  an  action  against  the  cit^ 
to  recover  the  strip  because  of  misuser,  the  evir 
dence  showed  that  the  only  permanent  slruc- 
tnre  thereon  was  a  transfer  railway  track  au- 
thorized by  defendant  that  the  ground  was 
used  by  the  public  for  the  exchange  of  mer- 
chandise, and  that  all  obstructions  therewn 
could  be  removed  within  10  davs.  Bdd,  that 
defendant  has  not  appropriated  the  land  to  pur- 
noses  other  than  those  implied  by  the  t«rm 
"common."— Goode  v.  City  of  St.  Louia,  (Mo. 
Sup.)  20  S.  W.  104S. 

•i.  Misuser  of  land  dedicated  ••  a  common 
will  not  operate  as  a  reversion,  where  its  use 
as  a  common  is  not  Oicreby  made  impossible. — 
Goode  T.  City  of  St  Louis.  (Mo.  Sup.)  20  & 
W.  1048. 

DEED. 

See,  also,  "Covenant*;"  "Estates;"  "Frandnleot 
Conveyances;"  "Mortgages;"  "Vendor  and  Pur- 
chaser. " 

Absolute  conveyance  as  mortgage,  see  "Uort- 
gages, "  2,  3. 

Acknowledgment,  see  "Notary  FubUa" 

Cancellation  of.  see  "Equity, " 4-U. 

Estoppel  by,  see  "Estoppel, "  1,  2. 

Prionty  of  judgment,  see  "Judgment,"  14. 

Sheriff's  deed,  description,  see  "Execution,"  11. 

Surrender  of  deed  by  grantee  to  grantor,  affeot, 
see  "Equity,"  4. 

Tax  deed,  see  "Taxation, "  11, 13. 

Description. 

1.  A  deed  describing  the  land  conveyed 
merely  as  so  many  acres  to  l>e  taken  by  the 
grartee  from  a  larger  tract  wherever  he  mjg 
select  Is  not  void  for  uncertainty.  19  S.  W. 
883,  affirmed.— Dohoney  v.  Womack,  (Tex.  Qt. 
App.)  20  S.  W.  050. 

a.  Where  an  uncertainty  as  to  the  Identity 
of  land  conveye<l  can  he  explained  by  extrinsic 
proofs,  the  convevnitoe  is  not  void  for  want  of 
description.— McWhirter  v.  Allen,  (Tex.  GIv. 
App.)  20  S.  W.  1007. 

8.  In  a  deed  of  the  "east  half  of  a  frac- 
tional quarter  section,  the  words  "east  hair* 
refer  to  the  government  subdivision  of  the  quar- 
ter section,  and  not  to  a  subdivision  of  the 
quarter  section  by  a  line  dividing  it  into  two 
equal  parts. — Turner  v.  Union  Pac.  Hy.  Co., 
(Mo.  Sup.)  20  S.  W.  673. 
Acknowledgment 

4.  Tbe  trustee  in  a  deed  of  trust  being  a 
party  ttiereto,  is  incompetent  to  cake  an  acknowl- 
edgment of  the  deed.— Rothschild  T.  Dougber, 
(Tex.  Sup. )  20  8.  W.  148. 

6.  Rev.  St  arts.  4309.  4312,  provide  that 
the  certificate  of  acknowledgment  of  a  deed  shall 
state  substantially  that  the  person  making  the 
acknowledgment  is  known  to  the  officer  taking  it 
to  be  the  person  who  executed  the  deed.  HeM, 
that  where  a  tax  deed  isSigoed,  "B.,  Tax  Col- 
lector of  C.  County,"  a  certificate  reciting 
"Personally  appeared  B.,  tax  collector  of  said 
county,  to  me  well  known,  and  acknowledged," 
etc.,  is  sufficient.- Hchleloher  r.  Qatlin,  (Tax. 
Bup.)  20  8.  W.  lao. 

Delivery  and  acceptance. 

6.  A  grantor,  with  the  expressed  intention  to 
oonvey  land,  during  ber  lifetime  duly  executed 
certain  conveyances  thereof,  reserving  the  poa- 
session  and  rents  tor  ber  life,  and,  the  grantees 
being  at  the  time  absent,  gave  the  deeda  tat 
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the  grantees  nnoondltlonally  to  a  third  person, 
who  did  not  record  them,  bnt  kept  them  till 
after  the  grantor's  death,  when  she  delivered 
them  to  tbe  grantees,  and  they  were  recorded, 
siie  understanding  that  this  was  the  grantor's 
wish  and  intention.  Held,  that  the  delivery  of 
tbe  deeds  to  the  third  person  was  absolute,  and, 
the  contingency  upon  wnioh  the  second  delivery 
was  to  take  place  being  oertain,  she  held  the 
deeds  as  trustee  for  the  grantoes'  benefit,  and 
the  second  delivery  related  back  to  the  first,  and 
was  a  good  delivery  in  the  lifetime  of  the 
grantor.— Williams  v.  Latham,  (Mo.  Sup.)  20  S. 
W.  W. 

7.  The  real  time  of  delivery  of  a  deed  may 
be  shown  to  be  different  from  the  nominal  date 
of  the  instrument.— Saunders  v.  Blythe,  (Mo. 
Sup.)  20  S.  W.  319. 

Construction  and  effect. 

8.  A  deed  of  certain  property  in  trust  for 
the  benefit  of  the  donor  provided  that  on  the 
donor's  death  the  property  should  "descend"  to 
hU  "legal  representatives,  but  a  certain  person 
named  should  "inherit"  no  part  thereof.  No 
power  of  revoidng  the  trust  was  reserved.  BM, 
that  the  term  "legal  representatives"  meant  the 
"hdrs"  of  the  donor.— Ewing  v.  Bhsnnahan, 
(Mo.  Sup.)  20  S.  W.  1065. 

Estate  conveyed. 

0.  Where  the  granting  clause  of  a  deed  con- 
veys property  to  children  in  trust  for  tbe  sole 
benefit  of  their  mother,  while  in  the  habendum 
It  is  declared  to  be  "in  trust  for  her  and  them- 
selves," meaning  tbe  children  named  as  trustees, 
the  rule  in  Shelley's  Case  does  not  apply,  and 
the  mother  takes  a  fee-simple  estate.  —Moore  v. 
City  of  Waco,  (Tex.  8up.)  20  8.  W.  61. 

10.  Though  a  deed  in  trust  does  not  contain 
the  word  "heirs,"  it  vests  the  fee-simple  title 
in  the  trustee,  under  Rev.  St.  1879.  {  3839,  pro- 
viding that  "the  term  'heirs'  •  •  ♦  shall  be 
nnneceaaarv  to  create  or  convey  an  estate  in  fee 
simple."— Ewing  v.  Sbannahan,  (Mo.  Sup.)  20 
S.  W.  1065. 

11.  In  the  absence  of  statute,  a  conveyance 
•f  property  to  a  trustee,  with  power  to  sell  and 
convey  the  fee,  vests  in  such  trustee  an  estate 
in  fee  simple,  without  the  use  of  the  word 
"heirs."— Ewing  v.  Shannahan,  (^lo.  Sup.)  20 
S.  W.  1065. 

12.  A  deed  to  a  certain  person  "and  her 
hetra"  does  not  pass  any  title  to  the  heirs  as  if 
the  word  "dhUdren"  had  been  used,  but  "her 
hdrs"  are  words  merely  of  limitation.  Tucker 
T,  Tucker,  78  Ky.  503,  distingoished.— Prichard 
▼.  James,  (Ky.)  20  S.  W.  216. 

Contingent  remainder. 

18.  Rev.  St.  1889,  8  8838,  provides  that, 
where  a  remainder  shall  be  limited  to  the  heirs, 
or  heirs  of  the  body,  of  a  person  to  whom  a  life 
estate  in  the  same  premises  shall  be  given,  the 
persons  who,  on  the  termination  of  the  life  es- 
tate, shall  be  the  heirs,  or  hrirs  of  the  body,  of 
such  tenant  for  life,  shall  be  eDtitlml  to  take  as 
purchasers  in  fee  simple.  Hfld.  where  a  deed 
conveyed  land  to  C.  "for  and  during  her  natural 
life,  and  with  remainder  to  the  neirs  of  her 
body,"  tliat  the  common-law  estate  tail  became  a 
life  estate  for  0.,  with  a  contingent  remainder  in 
fee  simple  to  the  heirs  of  her  body.  Emraerson 
r.  Hughes.  (Mo.  Sup.)  19  S.  W.  979,  followed. 
— Godman  v.  Simmons,  (Mo.  Sup.)  20  S.  W.  972. 

Conditions. 

li.  A  condition  in  a  deed  prohibiting  the 
grantor  from  "erecting  any  building  more  than 
one  story  high"  on  his  adjoining  lot,  so  that  the 
grantee  "should  not  be  incommoded  in  regard  to 
light  and  air  by  any  high  building,"  does  not 
confine  the  grantor  to  the  precise  height  of  a 
one-fctonr  building  standing  on  the  premises 
when  the  deed  was  executed:  and  hence  the 
condition  is  not  violated  bv  the  grantor  in  in- 
creasing ue  height  of  eucu  one-story  building 
by  two  feet,  so  as  to  make  it  uniform  in  height 
with  the  first  floor  of  a  building  in  front  of  it, 
giving  him  an  increase  of  store  room,  rendered 


neeeaaaiy  by  the  growth  of  the  town.— Hobson 
V.  Cartwright,  (Ky.)  20  S.  W.  281. 

Exceptions  and  reservations. 

1^  A  deed  conveyed  all  of  a  desgnated  tract 
of  land,  CTcept  that  "on  the  east  side  of  the  main 
top  of  the  ndge,  and  tbe  fiat  on  the  end  of  the 
ridge."  Hdd,  that  the  end  of  the  ridge  being 
broken,  and  there  being  a  fiat  on  both  the  east 
and  west  sides  of  the  main  spur,  the  presumption 
is  tiiat  the  one  on  the  west  was  intended  to  be 
excepted  by  the  term  "flat  on  the  top  of  the 
ridge,"  for  the  east  fiat  was  already  within  the 
other  clause  of  the  exception. — ^Bennett  v.  Cad- 
dell,  (Ky.)  20  S.  W.  27t 

18.  To  pruve  a  reservation  or  dedication  in  a 
deed  by  an  attorney  in  fact  as  against  the  gran- 
tee therein,  who  has  accepted  it,  it  is  unneces- 
sary to  introduce  the  power  under  which  Qie 
deed  was  made.— Waco  Bridge  Co.  T<  City  of 
Waoo,  (Tex.  Sup.)  20  S.  W.  137. 

Default. 

Judgment  by,  sea  *■  Judgment, "  1-A. 

Delivery. 

Of  deed,  see  "Deed, "  6,  7. 

Demand. 

Running  of  interest  notwithstanding  ffeiloi*  t* 
make,  see  "Interest, "  8, 

Demurrer. 

See«Fleadiag,''2. 

In  criminal  oases,  see  "Criminal  Law, "  T. 

To  evidence,  see  "Equity, "  1(L 

Deposit. 

Bee  "Banks  and  Banking. " 

Of  survey  with  register,  see  "Public  Lands, "  tL 

DEPOSITION. 

Commission  to  take,  mistake  in  name,  see  "Names. " 

Notice  and  place  of  taking. 

1.  The  notice  for  taking  certain  depositiona 
stated  that  they  would  be  taken  at  the  law 
office  of  O.  H.  Oord<m  and  E.  M.  Bass,  In  the 
town  of  0>lumbia,  in  the  county  of  Boone  and 
Etate  of  Missouri.'  The  certificate  of  the  notary 
public  who  took  them  stated  that  in  pursuance 
of  the  notice  the  depositions  were  taken  "at  the 
office  of  Bass  &  Gordon,  in  the  countv  and  state 
aforesaid."  The  office  of  Bass  .%  Gordon  was 
shown  by  the  caption  of  the  certificate  to  be  the 
office  of  C.  H.  (rordon  and  E.  M.  Bass,  in  the 
county  of  Boone,  in  the  state  of  Missouii.  BM, 
that  a  motion  to  suppress  the  depositions  on  the 
ground  that  it  did  not  appear  they  were  taken  at 
the  place  required  in  the  notice  was  properly 
overruled,  since  it  would  be  presumed  that  the 
office  spoken  of  in  the  certificate  was  the  law 
office  of  the  parties  mentioned,  and  that  such 
law  office,  t>emK  in  the  prescribed  county  and 
state,  was  also  in  the  town  of  Columbia,  as  re- 
quired by  the  notice.— Vawter  v.  Hulti,  (Mo. 
Sup.)  20  S.  W.  689. 

Taking    answers   to    Interrogatories  — 
Necessity  for  commission. 

8.  Interrosatories,  and  the  answers  there- 
to, are  properly  suppressed  where  tbe  answers 
were  taken  by  the  officer  without  the  issuance 
of  a  commission  authorizing  them,  as  required 
by  Rev.  St.  arts.  2239,  2241.— Western  Unloa 
TeL  Co.  V.  Haman,  (Tex.  Civ.  App.)  20  &  W. 
1133. 


DESCENT  AND  DISTBTBUTION. 

See.    alsa    "Executors    and    Administrators;" 
•WiUsT* 
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Ajctlon  a^inst  dlstributcM,  lee  "Exaoaton  mud 
Administrators, "  6. 

Liability  of  heirs  of  coteoant  for  rent*,  see  "Ten- 
ancy in  Common,  "4.  , 

Title  acquired  in  condemnation  proceedings  against 
heirs,  see  "Bminent  Domain, "  S. 

Children  omitted  from  wilL 

1.  Testator,  having  been  twice  married,  and 
leaving  surviving  him  children  by  both  wlvea, 
left  a  will  devisln;;  his  farm  to  his  second  wife 
daring  her  Ufe,  with  remainder  to  her  children 
begotten  by  him,  there  l>eing  no  other  mention 
in  the  will  of  his  children.  Held,  that  testator 
died  intestate  as  to  tlie  children  of  his  first 
wife,  who  were  entitled  to  share  in  the  farm 
after  the  expiration  of  the  widow's  life  estate; 
the  statute  of  wills  of  1855,  §  10,  (Rev.  St. 
1889,  i  8877,)  providing  that  every  testator 
■hall  be  deemed  to  die  intestate  as  to  children 
or  their  descendants  not  named  or  provided  for 
in  the  will,  who  shall  be  entitled  to  such  portion 
of  testator's  estate  as  if  he  had  died  intestate. — 
Thomas  v.  Black,  (Mo.  Sup.)  20  S.  W.  657. 

2.  The  presumption  that  children  not  named 
in  a  will  were  unintentionally  omitted  can  be 
rebutted  only  by  its  being  made  to  appear  from 
the  face  of  the  will  that  they  were  remembered 
by  testator  at  the  time  he  executed  it.— Thomas 
V.  Blade,  (Mo.  Sup.)  20  S.  W.  657. 

—  Bight  to  become  parties  in  parti- 
tion proceedings. 
8.  Ciiildren  not  mentioned  in  an  anceator's 
will,  and  as  to  whom  the  ancestor  died  intes- 
tate, may  come  in  as  defendants,  and  set  np 
their  rights  in  partition  proceedings  commenced 
by  the  devisees  under  the  wilL— lliomas  t. 
Blaclc,  (Mo.  Sup.)  20  S.  W.  657. 

Advancements. 

4.  A  father,  dying  partly  intestate,  l>e- 
queathed  to  his  five  daughters  $200  each,  saying 
this  is  "all  I  intend  for  my  five  daugliters  to 
have  of  my  estate."  He  had  given  by  deed 
small  portiooB  of  land  to  all  of  his  sons  except 
two,  saying  in  each  deed  that  the  land  given 
was  all  he  intended  the  grantee  to  have  out  of 
his  estate.  Udd,  under  Gen.  St.  c.  31,  §  16, 
providing  that  "any  real  or  personal  estate  or 
money  given  or  devised  by  a  parent  or  grand- 

Sarent  to  a  descendant  shall  be  charged  to  such 
escendant  in  the  division  or  distribution  of  the 
undevised  estate,"  that,  notwithstanding  the 
words  of  exclusion,  snch  legatees  and  grantees 
were  coinheritors  of  the  undevised  estate,  being 
chargeable  with  what  they  had  received  under 
the  will  and  deeds  as  advancements. — Phillups 
T.  Phillups,  (Ky.)  20  S.  W.  541. 

Liability   of  heirs — Lien   on    inherited 
land. 

5.  Where  an  ancestor's  land  has  been  di- 
vided among  his  heirs,  each  of  them  is  liable  to 
contribute  to  the  satisfaction  of  a  lien  subiiist- 
ing  against  the  entire  tract;  and,  on  their  fail- 
nre  so  to  do,  each  one's  allotment  should  be 
sold  to  pay  his  proportionate  share,  but  a  court 
of  equity  will  not  subject  to  the  payment  of  the 
entire  lien  one  of  the  parcels,  which  has  been 
purchased  under  a  judgment  against  the  heir 
to  whom  it  had  been  allotted.— Smith's  Ex'x  v. 
McMillan.  (Ky.)  20  S.  W.  382. 

Benunciation  of  rights  by  heir — Bights 
of  other  heirs. 

6.  A  renunciation  by  one  of  defendant  heirs 
of  his  interest  in  decedent's  share  in  the  value 
of  improvements  made  with  community  money 
will  Innre  to  the  benefit  of  the  remaininc;  heirs. 
—Robinson  v.  Moore,  (Tex.  Clr.  App.)  20  S.  W. 

Description. 

In  deed,  see  "Deed, "  1-^. 

In  sherUTs  deed,  see  "Bxecntlon, "  U. 

In  wills,  see  "Wills,  ■>  14. 

Of  offense  in  bail  bond,  see  "Bail, "  10-lS. 


Of  premises  in  petitian  to  ooBdema  land,  sea  "Eos- 

laent  Domain, "  10. 
Of  property   in   coutraot   of   sale  of  land,   sea 

"Frauds,  Statute  of, "  8,  4. 
in  indictment  for  laroenj,  see  "  Larceny, "  61. 

Desertdon. 

As  ground  tor  divoroe,  see  "Divoroa,"  t. 

Detinue. 

See  "Replevin." 

Devise  emd  Legacy. 

See"WUl8." 

In  lieu  of  dower,  see  "Dower, "  7-0. 

Dillg^ence. 

In   obtaining  absent  witnesses,    see  "Criminal 
Law,  "88-89. 

Discontinuance. 

Of  condemnation  proceedings,  see  "Eminent  Do- 
main, "  86-37. 

Disease. 

As  ground  for  admission  to  ball,  see  "Bail,  "5-7. 

DismissaL 

Of  appeal,  see  "Appeal, "  62-56;  "Criminal  Law. " 
288. 

DISOBDESLT  CONDUCT. 

Indictment  for  cursing  or  abusing  per- 
son*. 

1.  Under  Pen.  Code,  art.  406a,  proridinK 
that  it  shall  be  a  misdemeanor  punishable  with 
fine  for  any  person,  in  the  presence  or  hearing 
of  another,  to  curse  such  person,  or_  use  any 
abusive  language  concerning  him  or  his  female 
relatives,  under  circumstances  reasonably  calcu- 
lated to  provolce  a  breach  of  the  peace,  an  in- 
formation charging  such  offense  need  not  set 
out  the  abusive  language;  it  being  sufficient  to 
allege  that  defendant,  in  the  presence  and  hear- 
ing of  another,  did  curse  or  abuse  such  person, 
etc.— Foreman  ▼.  State,  (Tex.  Gr.  App.)  20  S. 
W.  1109. 

Sufficiency  of  evidence. 

2.  A  conviction  of  the  statutory  offense  of 
using  "loud  and  vociferous"  language  in  a  man- 
ner calculated  to  disturb  persons  assembled  for 
innocent  amusement  will  be  set  aside  where  a 
number  of  the  persons  present  testified  they 
beard  defendant  at  the  time  of  the  alleged  of- 
fense, but  were  unable  to  understand  what  he 
said,  and  no  witness  stated  any  fact  showing 
the  language  to  have  been  loud  and  voclferons. 
—Anderson  v.  State,  (Tex.  Or.  App.)  20  S.  W. 
368. 

District  and  Prosecuting  At- 
torneys. 

Arguments  of,  see  "Criminal  Law, "  6(M!6. 

Disturbing  Public  Assembly. 

Bee  "Disorderly  Conduct, "  2. 

DIVOBCE. 

Contract  tending  to  promote,  see  "Contrsots, "  8. 
Necessity  for  affidavit  to  comfdalnt,  see  "Appeal,  * 

80. 
Salo  of  husband's  land  to  pay  alimony  and  oosts, 

see  "Judicial  Sales, "  1. 

Desertion. 

1.  Where  a  man  refnsea  to  live  and  oohabit 
with  his  wife,  or  to  recognise  her  as  snch,  it  is 
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abandonment,  though  they  sl««^  beneath  fha 
same  roof.— Evans  t.  Erans,  (Ky.)  20  S.  W. 
«05. 
Beoriminatloo. 

a.  Where  a.  wife  brings  suit  for  divorce,  al- 
leging abandonment  and  adultery,  and  the  hus- 
band answers  that  he  left  her  because  of  her 
nngovernable  temper  and  abuse  of  him,  and  the 
evidence  shows  that  such  abuse  was  because  of 
his  adulterous  acts,  he  should  be  considered  the 
offending  party. — Evana  v.  Evans,  (Ky.)  20  S. 
W.   805. 

Affidavit  of  Rood  faith  of  complainant. 

8.  The  affidavit  to  a  bill  In  an  action  for 
divorce  stated  that  the  statements  made  in  the 
above  bill  are  true,  and  that  the  complaint  "is 
not  made  out  of  collusion,  but  in  sincerity  and 
truth,  and  for  the  purposes  expressed  in  the 
bill."  Held,  that  the  affidnvit  was  InsufBclent 
under  Code,  S  2463.  (Mill.  &  V.  Code,  i  3311.) 
reqairing,  inter  alia,  that  such  affidavit  shall 
state  that  the  complaint  "is  not  made  out  of  lev- 
ity" or  collusion  "with  the  defendant,"  and  for 
the  "causes"  mentioned  therein. — De  Annond 
V.  De  Armond,  (Tenn.)  20  S.  W.  422. 

Evidence — Oeneral  repntuion  of  party. 

4.  In  a  suit  for  divorce  on  the  ground  of 
adultery,  evidence  of  the  general  rmutation  of 
defendant  for  unchastity  is  not  admis^ble. — 
Evans  v.  Evans,  (Ky.)  20  S.  W.  605. 

6.  The  general  reputation  of  either  party 
for  good  or  bad  temper  cannot  be  shown  in  a 
divorce  suit.— Evans  v.  Evans,  (Ky.)  20  S.  W. 
COS. 

Soffloienoy  of  evidence— Proof  of  adul- 
tery. 

6.  In  a  suit  by  a  wife  for  divorce  and  ali- 
mony, where  the  husband  in  his  answer  sets  an 
the  plea  of  adultery  by  her,  and  the  only  evi- 
dence in  proof  thereof  is  the  testimony  of  a  wit- 
ness that  the  wife  offended  with  him,  the  find- 
ing of  the  trial  court  that  such  proof  is  insuffi- 
cient will  not  be  disturbed  on  appeal. — Evans  v. 
Evans,  (Ky.)  20  S.  W.  605. 

Amount  of  alimony. 

7.  An  allowance  of  $25  per  month  alimony 
pendente  lite  and  $500  permanent  alimony  is 
reasonable,  where  it  is  shown  that  the  husband 
is  worth  from  82,000  to  $3,000.— Eivans  v. 
Evans,  (Ky.)  20  S.  W.  605. 

Documentary  Evidence. 

See  "Evidence, "  iS-82. 

In  criminal  oases,  see  "Criminal  Law, "07. 

DO  WEB. 

See,  also,  "Curtesy. " 

Bight  to  dower. 

1.  A  conveyance  to  a  railroad  company  of  a 
right  of  way  through  the  grantor's  land,  and  of 
as  much  land  adjacent  to  such  right  of  way  as 
may  be  necessary  for  the  construction  of  the 
railroad,  is  a  dedication  to  the  public  use,  and 
the  grantor's  widow  is  not  eniitle<l  to  dower  in 
the  land  so  conveyed,  though  she  did  not  join  in 
the  deed.  VJ  S.  W.  45,  reversed. — Venable  v. 
Wabash  Western  Uy.  Co.,  (Mo.  Sup.)  20  S.  W. 
403. 

2.  Where  part  of  decedent's  lands  was  sold 
by  the  executor  prior  to  the  filing  of  the 
widow's  renunciation  of  her  eloction  to  take  un- 
der the  ■will,  she  is  not  entitled  to  dower  in  the 
lands  sold,  but  to  an  additional  amount  in  the 
Innd.t  not  sold  equivalent  to  her  dower  in  the 
land«  sold. — Goodrum  v.  Ooodrum,  (Arlc)  20  S. 
W.  ;{53. 

Possession  by  widow. 

8.  Possession  by  a  widow  of  the  mansion 
Bonse  of  hor  busband,  and  her  unassignod  right 
of  dower,  do  not  prevent  the  heir  from  being 
seised  of  the  property  so  that  bis  widow  should 


acquire  dower  therein.— Null  v.   Howell,  (Ma 
Hup.)  aOS.  W.  24. 

Release  by  widow  before   assignment. 

4.  A  widow  may  release  to  one  in  posses- 
sion of  land  her  right  to  dower  therein,  without 
prior  assigument  thereof.  —  Saunders  v.  Blythe, 
(Mo.  Stip.)  20  S.  W.  319. 

5.  Where  a  woman  aintdy  dgned  and  ac- 
knowledged a  release  of  dower  during  the  life 
of  her  husband,  but  delivered  it,  after  his  death, 
to  the  grantee,  it  was  effectual  between  the  par- 
ties, though  the  acknowledfjmeiit  was  void.  — 
Saunders  v.  Blythe,  (Mo.  Sup.)  20  S.  W.  319. 
Seal  BB  importing  consideraticMi. 

0.  A  seal  imports  a  sufficient  consideration 
to  support  a  release  by  a  widow  of  her  dower,  in 
an  action  at  law.— Saunders  v.  Blythe,  (Mo.  Sup.) 
20  S.  W.  319. 

Election  to  take  under  will. 

7.  In  an  action  for  dowra-  it  appeared  that 
plaintiffs  deceased  husband  bequeathed  her  a 
policy  of  insnrance  on  his  life  in  lieu  of  dower, 
and  that  three  months  after  his  death  the  money 
due  thereon  was  collected  by  the  executor,  and 
paid  to  plaintiff,  at  which  time  she  fully  under- 
stood that  the  bequest  was  in  lieu  of  dower, 
and  was  advised  of  her  legal  rights.  BM,  that 
plaintiff  elected  to  take  under  the  will,  although 
it  does  not  appear  that  she  gave  any  recemt 
for  the  money,  or  expressed  m  writing  or  by 
words  that  it  was  her  purpose  to  take  the  be- 
quest in  lieu  of  dower. — Qoodmm  v.  Cioodruua, 
(Ark.)  20  S.  W.  353. 

8.  Where  a  devisee  under  a  wUl  makes  an 
election  before  the  circumHtances  necessary  to 
a  judicious  and  discriminating  choice  are  ascer- 
tained, she  is  not  bo\md  thereby  unless  she  is 
culpable  for  her  ignorance  in  the  premises. — 
Goodrum  r.  Goodrum,  (Ark.)  20  S.  W.  353. 

Subsequent  renunciation. 

9.  Where  there  had  been  no  inventory  or 
statement  of  her  husband's  estate  made  at  the 
time  a  widow  accepted  a  legacy  in  lieu  of  dower, 
and  she  probably  did  not  know  the  amount  of 
indebtedness  against  it,  or  whether  or  not  it 
was  solvent,  and  she  renounced  the  election  to 
take  under  the  will  within  a  year  from  testa- 
tor's death,  and  it  appears  that  such  election 
may  be  retracted  wiuiout  prejudice  to  the  es- 
tate, she  may  retract,  and  nave  dower  asEdgned 
her  in  the  lands  of  her  husband. — Goodrum  r. 
Goodrum,  (Ark.)  20  S.  W.  863. 

Assignment. 

10.  Where  a  widow,  to  whom  has  been  de- 
vised certain  land,  including  the  mansion  house, 
with  remainder  over  to  a  grandson  upon  condi- 
tion of  support,  etc.,  renounces  the  provision, 
and  lives  with  a  daughter,  in  another  county, 
nnder  such  circumstances  that  she  cannot  rea- 
sonably be  expected  to  return,  and  the  grandson 
takes  possession,  dower  should  not  be  assigned 
in  the  mansion  Iionse,  as  it  is  not  absolutely  es- 
sential, under  Gen.  St.  c.  62,  art.  4,  §  8,  provid- 
ing merely  that  a  ^idow  may  hold  the  honse 
until  dower  is  assigned;  but  the  dower  should 
be  raised  by  a  sale  of  all  the  testator's  land  ex- 
cept the  land  mentioned,  and  by  a  reasonable 
rent  imposed  u|K>n  the  latter,  as  the  sonrce  pro 
vided  in  the  will  for  her  support. — ^Dnngan  r. 
Bryant's  Adm'r,  (Ky.)  20  &  W.  1100. 

Action  for  dower — Limitation. 

11.  An  action  tor  the  asslenment  of  dower, 
being  an  action  for  the  lecovery  of  real  estate, 
is  not  barred  unlos?  the  land  has  bjen  in  ttio  ad- 
verse possession  of  another  for  10  veurs. — Null  y. 
Hi} well,  (Uo.  Sup.)  30  B.  W.  24.   ' 

Druggista. 

Bale  of  liquor  by,  see  "Intoxicating  Liquors, "  8. 

Duplicity. 

In   indictment,    see   "Indictment  and    Informa- 
tion, "9. 


Digitized  by 


Google 


1182 


IKDEX. 


Dying  Deolaratioxis. 

See  "Homicide, "  73-76. 

EASEMENTS. 

Abandonment. 

Tbe  dorins  of  a  gate  by  one  who  is  en- 
titled to  a  pass-way  over  another's  land,  and  the 
opening  of  a  way  several  hundred  yards  to  one 
nde,  ia  not  an  abandonment  of  the  way  as  orig- 
inally laid,  although  the  change  may  not  be  in- 
sisted on  without  the  owner's  consent.— Faulk- 
ner T.  Duff,  (Ky.)  20  S.  W.  227. 

Xyection. 

Of  passenger  from  car,  see  "Carrien,"  88-40. 
EJECTMENT. 

See,     also,     "Adverse     FosseBSion;"   "Quieting 

Title ; »  "Trespass  to  try  TlOe. " 
Estoppel  to  bring,  see  "Eminent  Domain, "  17. 
Title  to  support,  see  "Eminent  Domain,  "6. 

By  olty  to  get  possession  of  street. 

I.  Where  a  city  seeks  to  have  piles  re- 
moved from  land  claimed  by  it  to  be  a  street, 
on  the  ground  that  they  are  a  nuisance,  but  de- 
fendant claims  possession,  and  also  the  land  in 
fee,  and  possession  .is  admitted  by  plaintiff  in 
its  reply,  plaintiff's  remedy  is  ejectment. — City 
of  Covington  v.  Chesapeake  &  O.  Ky.  Co.,  (Ky.) 
20  S.  W.  63a 

Title  to  support. 

a.  In  an  action  by  a  father  against  the  wid- 
ow and  children  of  his  son  to  recover  land 
claimed  by  defendants  to  have  been  given  ab- 
solutely by  the  father  to  the  son,  a  new  trial 
under  Clvu  Code,  {  340,  subsec.  6,  on  the  ground 
that  the  vprdict  was  against  the  evidence,  should 
not  be  granted,  where  the  evidence  showed  that 
the  son  had  continuous  possession  and  use  of  the 
land  for  over  15  years;  that  he  erected  im- 
provements thereon;  that  he  insured  the  build- 
ings in  his  own  name,  and,  when  the  dwelling 
burned,  collected  and  appropriated  the  insur- 
ance; that  he  paid  the  taxes  thereon;  that  at 
different  times  he  leased  part  of  the  land  to  and 
collected  rents  from  various  tenants,  IncludinR  his 
fattier;  and  that  the  father  never  objected  to 
such  possession  and  control,  but  admitted  at  dif- 
ferent times  that  be  had  given  the  land  to  his 
son.— Thompson  t.  Thompson,  aCKy.)  20  S.  W. 
873. 

8.  Where  a  son,  at  the  instance  of  his 
father,  made  written  statements  acknowledg- 
ing his  father's  ownership  of  land,  and  renoun- 
cing any  right  thereto  in  himself,  but  the  cir- 
cumstances at  the  time  the  statements  were 
made  were  such  that  the  jury  might  reasonably 
infer  that  the  Ron,  through  dissipation,  was 
without  will  or  disposition  to  resist  any  demand 
made  on  him.  a  charge  that  if  plaintiff,  relying 
on  such  statements,  withdrew  his  demand  for 
poases.iion,  and  consented  that  his  son's  widow 
and  children  remain  in  possession,  the  jury 
should  find  for  plaintiff,  was  properly  refused. — 
Thompson  v.  Thompson,  (Ky.)  20  S.  W.  373. 

Adverse  possession. 

4.  Entry  of  land  under  a  paper  title  of  rec- 
ord will  prevail  against  a  claim  by  reason  of  ad- 
verse possession,  where  the  boundary  of  the  land 
claimed  adversely  is  undefined  or  in  doubt..— 
BaUey  v.  Bayse,  (Ky.)  20  S.  W.  223. 

o.  In  ejectment,  plaintiffs*  evidence  tended 
to  show  that  their  devisor,  D.,  had  always 
claimed  the  land  under  a  conveyance  from  W., 
who  had  made  an  entry  of  the  land  in  the  land 
office,  which  entry  by  W.  was  proven;  that  the 
land  was  generally  known  as  D.'s;  that  I>.  had 
in  his  possession  a  deed  from  W.  of  land,  but 
just  wnat  land  did  not  appear:  that  this  deed 
had  been  recorded,  but  the  record  hud  been  de- 


stroyed by  fire,  and  the  deed  lost;  and  that,  rab- 
sequeut  to  D.'s  death,  plaintiffs  claimed  the 
land,  and  had  used  it  and  paid  taxes  upon  it 
Heldj  evidence  sufficient  to  warrant  a  finding  by 
the  jury  of  title  in  plaintiffs  superior  to  that  of 
defendant,  who  had  had  adverse  possession  for 
six  years,  but  under  a  conveyance  from  a  gran- 
tor who  did  not  claim  to  own  the  land.— Stew- 
art V.  Soott,  (Ark.)  20  S.  W.  1088. 

Defenses. 

6.  In  ejectment  defendant  may  set  up  the  de- 
fense that  while  in  possession  under  a  decree  in 
his  favor,  which  was  subsequently  reversed,  he 
paid  and  discharged,  in  good  faith,  an  inenm- 
brance  on  the  land,  entitling  him  to  be  subro- 
gated to  the  rights  of  the  incumbrancer,  and 
that  be  also  paid  taxes  which  would  otherwise 
have  become  a  lien  on  the  land. — Gooch  v. 
Botta,  (Mo.  Sup.)  20  &  W.  1U2;  Same  ▼.  Muore, 
Id.  193. 

Evidence. 

7.  '\^ere  a  son,  at  the  instance  of  hia 
fother,  made  written  statements  acknowledg- 
ing his  father's  ownership  of  land,  and  renoun- 
cing any  right  thereto  in  himself,  but  the  dr- 
cumstaiices  at  the  time  the  statements  were 
made  were  such  that  the  jury  might  reasonably 
infer  that  the  son,  through  dissipation,  was 
without  irill  or  disposition  to  resist  any  demand 
made  on  him,  such  statements  as  evidence  of 
the  father's  title  will  not  be  conclusive. — 
Thompson  v.  Thompson,  (Ky.)  20  S.  W.  373. 

b.  Where,  in  ejectment  against  a  railroad 
company,  it  claims  title  by  adverse  possession, 
an  npiilication  for  continuance  made  by  the 
company  in  another  suit,  in  which  it  is  alleged 
that  possession  was  held  by  contractors,  is  in- 
adiiiissible  in  evidence  against  it,  since  their 
poiisessiou  under  a  contract  with  tlie  company 
would  be  the  possession  of  the  company  itraf. — 
Snyder  v.  Chicago,  S.  F.  &  C.  U.  Co.,  (Ho. 
Sup.)  20  S.  W.  885. 

9.  Where,  in  ejectment,  title  ia  claimed  by 
dcfrndnnt  under  a  q\iitclaim  deed  from  H.,  the 
testimony  of  H.  that  be  gave  the  deed,  although 
never  claiming  to  own  the  land,  when  it  was 
explained  to  him  by  defendant  that  a  nuitdaim 
meant  simply  "to  pull  up  and  leave  the  land,"  ia 
competent.— Stewart  v.  Scott,  (Ark.)  20  S.  W. 

10.  It  is  proper  to  refuse  to  panit  title  pa- 
pers to  go  to  the  Jury,  except  as  evidence  of  a 
boundary,  when  no  question  of  title  is  involved. 
—Holmes  v.  Harringer,  (Ky.)  20  S.  W.  225. 

Instructions. 

11.  In  ejectment,  where  fte  only_  question 
was  as  to  the  true  boundary  of  adjoining  Iota, 
and  the  evidence  showed  that  plaintiff  had  been 
the  owner  of  his  lot  but  10  years,  and  that  his 
grantor  had  never  claimed  beyond  the  boundary 
of  his  deed.  It  was  error  to  instruct  the  jury 
to  find  for  plaintiff  if  he  and  his  grantor,  for  more 
than  15  years,  had  been  In  "continuous,  actual, 
adverse  possession."— Huffnuua  r.  Williamaon, 
(Ky.)20B.  W.  820. 

Liability    of  occupant    for   rents    and 
profits. 

12.  A  defendant  In  ejectment,  having  no  le- 
gal title,  who  sets  up  as  an  equitable  defenae 
that  he  has  paid  an  mcumbrance  and  taxes,  is 
chnrgeaMe  with  rents  and  profits.— Gooch  r. 
Botts,  (Mo.  Sup.)  20  S.  W.  182;  Same  r. 
Moore.  Id.  193. 

Electioii 

Between  causes  in  action  for  libel  and  slander,  aea 
"Libel  and  Slander,  "4. 

counts,  see  "Criminal  Law, " 8. 

To  take  under  will,  see  "Dower, "  7-8. 

Election  of  Hemedies. 

By  mortgagee  for  conversion  of  mortgaged  ohaU 
tels,  see  "  Chattel  Mortgages, "  & 
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ELECTIONS  AND  VOTESS. 

Bleotion  by  common  council,  see  "Municipal  Cor- 
porations, "  8. 

—  by  voters  of  school  district,  see  "Hohools  and 
Bctiool-Distrlcta, "  1-8. 

—  CD  question  of  levyinff  sobool  tax,  see  "Con- 
sUtotional  Law, "  12,  18. 

of  local  option,  see  "Intoxicating  Liquors," 

2-t. 
Indictment  of  policeman  for  refusal  to  make  arrest 

at  election,  see  "Municipal  Corporations, "  11. 

Australian  ballot  law — ConBtruotion. 

1.  The  "Australian  Ballot  Law,"  (Rev.  St. 
1889,  a  4756-^7M,)  must  be  ronstrued  In  subordi- 
nation to  the  laws  of  tbc-  state  wherein  it  is 
adopted.— Bowers  v.  Smith,  (Mo.  8up.)  20  S.  W. 
101. 

Beoelying  rotes  at  two  polling  places 
instead  of  at  one. 

&  Where  the  votes  in  a  certain  election  dis- 
trict were  received  at  two  polling  places  instead 
of  at  one,  that  irre^larity  will  not  vitiate  the 
returns,  where  no  prejudice  or  disadvantage  to  the 
defeated  candidate  appears  to  have  resulted.— 
Bowers  v.  Smith,  (Mo.  Hap.)  20  H.  W.  101. 

Ballots. 

8.  Under  the  Missouri  ballot  law  of  1889, 
electors  may  vote  for  candidates  whose  names  do 
not  appear  upon  the  official  printed  ballots,  by 
adding  their  names  upon  the  ballots  in  the  proper 
places.— Bowers  r.  Smith,  (Mo.  Bap.)  20  S.  W. 
101. 
_—  Effect  of  violation  of  law  by  clerk. 

4>  Under  the  Mlssoarl  ballot  act  of  1889, 
(Rev.  St.  1889,  IS  475tt-4794,)  an  error  of  the 
ooanty  clerk,  in  printing  names  of  additional 
candidates  on  the  olUcial  ballots,  will  not  nullify 
the  election  at  which  those  ballots  are  used, 
where  no  objection  to  them  Is  made  (as  provided 
by  that  law)  before  the  election. —  Bowers  v. 
Bmitb,  (Mo.  Sup.)  20  B.  W.  101. 

Irregnlaritles  of  election  ofBcers — Ef- 
fect. 
5.  Where  the  le^alature  declares  a  certain 
irregularity  in  election  procedure  as  fatal  to  the 
validity  of  the  returns,  the  courts  will  eSectuute 
that  command ;  otherwise  they  will  Ignore  suob 
innocent  irregularities  of  election  officers  as  are 
free  of  fraud,  and  have  not  Interfered  with  a  fair 
expression  of  the  voters'  will.— Bowers  v.  Smith, 
(Mo.  Sup.)  20  S.  W.  lOL 

Contest. 

6.  Const  art  8,  (  3,  provides  that  all  elec- 
tions by  the  people  shall  be  by  ballot,  and  tbat 
the  election  officers  shnll  be  sworn  not  to  dis- 
close how  any  one  voted,  unless  required  to  do 
so  as  witnesses  in  a  judicial  proceeding;  but  that 
in  all  cases  of  contested  elections  the  ballots 
ma^  be  counted  and  examined,  as  may  be  pre- 
scribed by  law.  Section  9  provides  that  the 
trial  and  determining  of  contested  elections  of 
all  public  officers  shall  be  by  the  courts  of  law, 
in  the  manner  provided  by  the  general  assem- 
bly. Held,  that  an  election  as  director  of  the 
school  board  of  St.  Louis  under  the  act  of  1887, 
(pages  272,  273,)  providing  that  such  election 
BUall  be  held  by  all  the  quahfied  voters  of  the 
district,  is  an  election  of  a  public  officer  by  the 
people,  within  the  meaning  of  the  constitution, 
and  hence  the  ballot  boxes  used  in  such  election 
cannot  be  opened  and  the  ballots  inspected  ex- 
cept by  an  order  of  the  court  in  a  case  of  con- 
testeil  election,  prosecuted  under  a  statutory 
provision.  —  O'Connell  v.  Board  of  President 
etCjOt  St.  Louis  Public  Schools,  (Mo.  Sup.)  20 
S.  ^.  484. 

Making  false  retnms— Criminal  prose- 
cution. 

7.  The  Wallace  election  law  (section  15) 
provides  that  returns  shall  be  made  according 
to  a  form  therein  prescribed,  oni>  requirement 
of  which  is  a  statement  of  the  number  of  bal- 
lots received  by  each  candidate.    Other  sections 


spedty  certain  other  matters  wUeb  the  election 
officers  shall  report,  and  require  the  ballots  to 
be  returned  and  preserved.  Hdd,  that  it  Is  the 
duty  of  the  election  officers  to  state  in  the  re- 
turn the  number  of  votes  received  by  each  can- 
didate, and  it  is  within  section  8,  providing  that 
a  false  report  of  any  fact  in  the  return  shall  be 
punishable  as  petjunr. — Commonwealth  ▼.  Ekik- 
ert,  (Ky.)  20  ST W.  2S8. 

Indictment. 

8.  An  indictment  alleging  that  an  election 
officer,  in  his  return,  falsely  reported  the  num- 
ber of  votes  received  by  certain  candidates, 
without  alleging  the  number  in  fact  received, 
or  in  what  respect  or  how  the  report  was  false, 
is  uncertain  and  insufficient.  Bennett  J.,  dis- 
senting.—Commonwealth  T.  Bckert,  (Ky.)  20  S. 
W.  253. 

EMBEZZIiEMENT. 

See,  also,  "Larceny. " 

What    constitutes  —  Embezzlement    or 

theft. 

1.  Where  a  servant  employed  to  haul  his 
master's  goods  from  the  cars  to  the  master's 
sheds  takes  the  goods  from  the  railroad  com- 
pany, and  sells  them  before  he  delivers  them  to 
his  master,  he  is  guilty  of  embezzlement,  and 
not  theft.— Cody  v.  State,  (Tex.  Cr.  App.)  20  S. 
W.  398. 

Sufficiency  of  evidence. 

2.  On  an  indictment  for  embeulement  the 
evidence  showed  that  defendant  was  intrusted 
with  jewelry  of  the  value  of  $2,400  by  a  dia- 
mond broker  to  sell  to  customers  of  defendant 
for  cash.  That  the  cash  was  to  be  turned  over 
to  the  broker  immediately,  or  the  jewelry  re- 
turned. That  defendant  had  no  customers, 
but  on  the  same  day  pawned  the  jewelry,  and 
when  arrested  had  on  his  ^person  53  pawn  tick- 
ets describing  jewelry  which  the  broker  recog- 
nized as  his.  That  the  defendant  in  jail  as- 
signed the  pawn  tickets  to  the  broker  in  a  writ- 
ing which  stated  also  that  the  jewelry  de- 
scribed in  the  pawn  tickets  belonged  to  the 
broker,  and  that  defendant  had  -fraudulently 
obtained  and  disposed  of  it.  Held,  that  the  evi- 
dence warranted  a  convicrion. — State  v.  Samuels, 
(Mo.  Sup.)  20  S.  W.  316. 

EMINENT  DOMAIN. 

Condemnation  proceeding,  change  of  venue,  see 
"Venue  in  Civil  Cases. "  5. 

Parol  evidence  of  settlement  of  claim,  see  "Evi- 
dence," 84. 

Power  of  county  to  construct  new  turnpikes,  see 
"Turnpikes  and  Toll  Roads, "  L 

The  power. 

1.  The  necessity  aud  expediency  of  ezerois- 
Ing  the  right  of  eminent  domain  are  questions 
essentially  political,  and  not  judicial,  in  their 
nature;  and  the  grant  by  the  legislature  to  Kan- 
sas City  of  this  right  carried  with  it  also  the 
power  to  determine  the  necessity  for  its  exercise; 
and  action  talien  by  the  proper  corpofate  board 
or  tribunal  for  a  contemplated  public  use  is  con- 
clusive on  the  court. — Simpson  ▼.  City  of  Kansas 
City,  (Mo.  Sup. )  20  S.  W.  M. 

8.  Since  Acts  1883,  c.  167,  gives  a  county 
power  to  construct  a  turnpike,  such  county  may 
maintain  proceedings  to  condemn  laud  for  the 
turnpike,  under  Code,  g  1326,  providing  that  any 
corporation  authorized  by  law  to  construct  any 
railway,  turnpike,  etc.,  may  take  real  estate  for 
the  purpose,  as  provided  by  law. — ^Knox  Coontr 
V.  I-Cennedy,  (Tenn.)  20  S.  W.  311. 

8.  A  grant  of  franchises  to  a  turnpike  com- 
pany is  subject  to  the  future  exercise  of  right  of 
eminent  domain.  —  Covington  &  Ij.  Turnpike 
Koad  Co.  V.  Sandford,  (Ky.)  20  a  W.  1031. 
What  constitutes  taking  of  private 
property. 

4.  Pursuant  to  legislative  authority,  a  dam 
was  constructed  as  a  public  improvement  across 
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the  old  bed  of  a  stream  after  the  waters  had 
item  diverted  by  natural  causes  to  a  new  chan- 
ii(>l.  Afterwards,  the  new  channel  becoming 
iiUed  from  natural  causes,  and  the  dam  prevent- 
ing; the  water  from  flowing  off  in  the  old  chan- 
nel, pUuntifTs  land  was  overflowed  and  dam- 
aged. Hdd.  that  inaintidning  the  dam  was  not 
«  taking  of  plaintiff's  land,  within  the  conatitn- 
tional  provision  that  private  property  ought  not 
to  be  taken  or  appropriated  to  public  use  with- 
out just  compensation. — Payne  v.  Kansas  City, 
«t  J.  &  O.  B;  R.  Co.,  (Mo.  Sup.)  20  S.  W.  32^. 

Title    aoquired  —  Froceedings    against 
heirs  of  decedent. 

5.  Rer.  St.  1889,  g  171,  provides  that  on  an 
administrator's  sale  of  laud  to  pay  debts  of  de- 
•cedent  the  deed  shall  convey  "all  the  right,  title, 
and  interest  the  deceased  had  in  such  real  estate 
at  the  time  of  his  death."  Section  2734,  relat- 
ing to  condemnation  proceedings,  provides  that 
each  known  owner  of  land  sought  to  be  taken 
aball  be  made  a  party.  Held,  in  ejectment,  that 
title  to  land  acqnired  under  condemnation  pro- 
-ceedlngs  ngainst  thp  heirs  of  a  deceased  intestate 
would  prevail  over  that  acquired  .it  a  subsequent 
administrator's  sale  for  the  payment  of  dece- 
dent's debts.— Kane  v.  Kansas  Cnty,  F.  S.  &  M. 
Ry.  Co..  (Mo.  Sup.)  20  S.  W.  532. 

——  Description  in  judgment. 

6.  The  title  and  possession  of  a  railroad 
company,  which  enters  on  and  occupies  land 
which  it  has  condemned,  satisfies  the  damages 
assessed,  and  constructs  a  road,  is  sufficient 
to  defeat  an  action  of  trespass,  though  the  judg^ 
nient  condemning  the  land  faU  to  describe  it. — 
MavRville  &  B.  S.  R.  Co.  T.  Pelham,  (Ky.)  20 
8.  -iV.  384. 

Bight  to  have  jury  assess  damages. 

7.  Rev.  St  1879,  {{  894,  800;  which  au- 
thorize the  appointment  of  conmiissioners  to  as- 
sess damages  for  land  condemned,  allow  the 
landowner  to  have  such  damages  reassessed  by 
a  jury,  and  provide  that  the  petitioner,  on 
paying  into  court  the  damages  as  assessed  by 
the  commissioners,  may  take  possession  of 
the  land,  the  subsequent  proceedings  only  af- 
fecting the  amount  of  compensation  to  be  paid, 
do  not  conflict  with  Const  1875,  art  2,  J!  21, 
which  declares  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation,  to  be  ascertained  by  a  jury 
or  by  commissioners  In  such  manner  as  may  be 
prescribed  by  law.  and  that,  until  the  same  shall 
be  paid,  the  property  shall  not  be  disturbed. 
St.  I>nnis.  etc..  R.  (!o.  v.  Evnns  &  Howard,  et!>., 
Co.,  85  Mo.  307,  followed.— Rothan  v.  St.  Louis, 
O.  H.  &  C.  Ity.  Co.,  (Mo.  Sup.)  20  S.  W.  802. 

8.  Nor  does  said  statute  conflict  with  Const. 
1876,  art  12,  g  4,  which  declares  that  the 
right  of  trial  by  jury  shall  be  held  inviolate  in 
all  trials  for  compensation  where,  in  the  ei.er- 
cise  of  said  right  of  eminent  domain,  an^  in- 
corporated company  shall  be  interested  either 
for  or  against  the  exercise  of  said  right — Ro- 
than V.  St.  Louis,  O.  H.  &  O.  Ry.  Co.,  (Mo. 
Sup.)  20  S.  W.  892. 

Payment  of  compensation  as  condition 
precedent  to  entry — Waiver. 

9.  A  direction  by  a  mortgagee  to  the  owner 
of  the  eciuity  of  redemption  to  get  all  the  dam- 
ages possible  from  a  railroad  company  that  pro- 
poses to  construct  its  road  across  the  mort- 
gaged land  does  not  amount  to  a  waiver  of  pay- 
ment of  coropeii.sntion  as  a  condition  nreft^ent 
to  entry  by  the  railroad  company. — Snyder  v. 
Chicago,  S.  F.  &  C.  R.  Co.,  (Mo.  Sup.)  20  S. 
W.  885. 

Petition  for  condemnation— Suflaciency 
of  description  of  premises. 
10.  A  petition  for  condemnation  described  the 
land  to  be  taken  as  "a  strip  of  ground  or 
right  of  way,  GG  feet  wide,  across  a  certain  tract 
of  land,"  describing  sncli  tract  by  metes  and 
bonndp,  and  referring  for  a  more  accurate  de- 
scription of  the  desired  right  of  way  to  a  plat 


filed  with  the  petition,  in  which  plat  the  right 

of  way  was  so  Indicated  that  it  could  be  located 

by   a   surveyor.    Btid,  that  the  petition   suS- 

I  ciently  complied  with  the  statutory  requirement 

I  that  it  should  set  forth  "a  description  of  the 

!  real  estate  or  other  property  which  the  company 

i  seeks  to  acquire."— St  Louis,  O.  H.  &  0.  Rr. 

Co.  V.  Fowler,  (Mo.  Sup.)  20  8.  W.  1060. 

Exception  to  award — Amendment  on 
appeal. 

11.  Where  separate  proceedings  against  da- 
fendout  to  condemn  a  right  of  way  over  two  tracts 
of  land  are  heard  together,  and  the  commission- 
ers assess  the  damages  to  both  tracts  in  a  single 
sum,  an  exception  to  the  award,  though  made  on 
the  ground  that  the  assessment  was  inadequate 
as  to  one  tract,  brings  up  the  whole  case  for  re- 
view, and  It  was  not  error  for  the  court  to  allow 
defendant  to  amend  his  exception  by  alleging  the 
inadequacy  of  the  assessment  as  to  the  other 
tract -Gulf,  C.  H.  S.  F.  Ry.  Co.  v.  Kerf oot,  (Tex. 
Sup.)  20  S.  W.  59. 

Appeal  by  railroad  company — Keoes- 
sity  to  deposit  amount  of  judgment 
in  court. 

12.  A  railroad  company  which  has  been  for 
several  years  in  possession  of  land  nnder  a 
lease  from  a  part  of  the  owners,  and  has  been 
operating  a  road  thereon,  may  appeal  on  the 
issue  of  the  amount  of  damages  adjudged 
against  it  in  condemnation  proceedings,  without 
depositing  the  amount  of  the  judgment  in  court. 
or  restoring  possession  of  the  land. — Ashland 
Coal  &  Iron  Ry.  Ck>.  ▼.  Davidson,  (Ky.)  20  S. 
W.  27a 

Bight  to  compensation. 

18.  The  opening  of  a  road  through  an  Inclosed 
tract  of  land  partly  owned  and  partly  licensed  by 
plaintiff  does  not  entitle  him  to  compensation  for 
the  erection  of  a  new  line  of  fence  and  a  water 
tank  necessitated  thereby,  when  such  road  waa 
established  before  plaintiff  acquired  a  license  io 
use  the  land  on  which  said  fence  and  tank  w<sre 
built  and  before  he  inclosed  the  entire  tract — 
Dulaney  v.  Nolan  County,  (Tex.  Sup. )  30  8.  W.  7a 

14.  In  an  action  for  damages  arising  from 
the  taking  of  land  by  a  railroad  company,  and 
for  damages  to  the  rest  of  the  tract,  an  iustmc- 
tion  "that  as  to  any  lands  purchased  by  plain- 
tiffs after  tiie  grade  was  constructed  there  can 
be  no  recovery  is  properly  refused. — ^Doyle  v. 
Kansas  City  &  S.  Ry.  Co.,  (Mo.  Sup.)  20  8.  W. 
970. 

Additional  servitude. 

15.  The  construction  and  operation  of  a 
railroad  at  grade  in  a  public  street  under  mi>- 
nicipal  authority  is  not  a  new  public  use  of  the 
street,  for  which  compensation  may  be  de- 
manded by  abutting  owners,  as  in  the  case  of 
property  'taken  or  damaged,"  within  the  mean- 
ing of  article  2,  g  21,  of  the  constitution. — Henir 

,  Gauss  &  Sons  ManuPg  Co.  v.  St.  Louis,  K.  a 
'  N.  W.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  65a 
Conveyance  by  mortgagor  to  railroad 
company — Bights  of  mortgagees. 
10.  Where  a  second  mortgagee  authorises 
(he  mortgagor  to  grant  to  a  railroad  company  a 
right  of  way  across  the  mortgaged  land,  and  he 
afterwards  b\iys  the  land  on  foreclosure  of  the 
first  mortgage,  his  title  acquired  through  such 
foreclosure  sale  is  not  affected  by  a  grant  to  the 
railroad  company  made  by  the  mortgagor  in 
pursuance  of  such  authorization,  since  the  grant 
of  the  mortKagor  only  affects  the  title  held  by 
the  mortgagee  at  the  time  he  authorized  it— 
Snyder  v.  Chicago,  S.  F.  &  G.  R  Co.,  (Mo. 
Sup.)  20  S.  W.  ^. 

Estoppel    of    mortgagee    to    bring 

ejectment. 

17.  Where  land  mortgaged  to  a  connty  to  se- 
cure a  loan  of  school  funds  is  purchased  from 
the  owiier  by  a  railroad  company  which  con- 
structs its  road  over  it  the  want  of  objection  on 
the  part  of  the  couoty  ottiocrs,  and  their  failora 
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to  nsnert  the  eoimtjr'i  rfebta  by  any  act  mrtfl  de- 
fault in  the  payment  of  interest  on  the  loan,  do 
not  estop  the  county,  or  one  claiming  title 
throiisrh  It,  from  bringing  ejectment  against  the 
-company. — Snyder  t.  ChicaRO,  S.  F.  &  O.  R. 
Co.,  (Mo.  Sup.)  20  S.  W.  886. 
Measure  of  damaeea. 

18.  In  an  action  against  a  railroad  for  the  ap- 
propriation of  land  for  a  right  of  way,  the  owner 
is  entitled  to  recover  the  value  of  the  land  taken, 
and  the  damages,  if  any,  to  the  tract  of  which 
it  forms  a  part,  estimated  as  of  the  date  of  tak- 
ing possession,  less  the  benefits  peculiar  to  said 
tract  from  the  locadoa  of  the  road.  McReynolds 
V.  Railroad  Co.,  (Mo.)  ly  S.  W.  824.  followed.— 
Ragan  v.  Kansax  City  &  S.  E.  R.  Ck>.,  (Mo. 
Sup.)  20  S.  W.  284. 

IV.  Where  a  railroad  company  pays  into 
-court  the  amount  awarded  by  commissioners 
for  land  taken  as  soon  as  such  award  is  made, 
a  subsequent  reassessment  of  sach  damages  by 
a  jury  should  be  made  on  the  basis  of  the  value 
of  the  land  at  the  time  of  the  commissioners' 
report,  since  in  such  case  the  appropriation  is 
made  at  the  time  of  the  first  assessment. — St. 
Louis,  O.  H.  &  C.  Ry.  Co.  v.  Fowler,  (Mo. 
Sup.)   20   8.    W.    106». 

■iO.  Such  reassessment  should  not  include  in- 
terest on  the  amount  so  paid  into  court,  since 
the  landowner  has  the  right  to  withdniw  and 
use  such  money  pending  the  proceedings  for 
reassessment  of  damages.— St.  Ixiuis,  O.  H.  tt 
C  Uy.  Co.  V.  Fowler,  (Mo.  Sup.)  20  8.  W. 
lOCO. 

21.  Where  part  of  a  tract  of  land  has  been 
taken  by  a  railroad  company,  and  the  remainder 
Is  used  by  the  owner  as  a  ferry,  in  estimating  dam- 
ages done  property  by  reason  of  the  near  prorim- 
ity  of  the  railroad  tracks,  the  increased  incon- 
venience and  danger  to  the  public  in  reaching  the 
forry  cannot  be  considered,  unless  it  anpears  that 
the  public  are,  for  this  reason,  largely  deterred 
from  using  the  ferry. — Missouri  Pac.  Rv.  Co.  r. 
Porter,  (5Io.  Sup.)  20  S.  W.  568. 

!J!J.  >.or  is  it  an  eloiuent  of  damage  in  such  a 
case  that  custom  is  diverted  from  the  ferry  by 
reason  of  the  business  done  by  such  a  railroad 
as  common  carrier,  or  from  a  change  of  the 
runtt'S  of  public  travel,  caxised  by  the  coiistnio- 
tion  and  operation  of  the  road. — ^Missouri  Pac. 
Ry.  Co.  T.  Porter,  (Mo.  Sup.)  20  S.  W.  5GS. 

:  3.  A  riiilroiiil  ooiiipnny  acquired  by  pur- 
chase a  right  of  way  in  land,  22  feet  of  which 
were  covered  by  a  building  of  the  grantor.  Un- 
der condemnation  proceedings  a  few  years  later, 
they  acquired  more  of  the  same  tract,  and  a  part 
of  the  land  acquired  under  the  condemnation  pro- 
ceediu^'.s  n-ns  covered  by  16  feet  of  the  same  build- 
ing, ndd,  that  it  -\vn.s  improper,  in  estimating 
damages  to  the  building,  to  make  an  allowance 
for  that  part  of  the  building  taken  by  the  old 
right  of  way,  and  for  damnge  to  the  whole  build- 
ing, caused  by  the  taking  of  such  pnrt  thereof. — 
Missouri  Pac.  Ry.  Co.  v.  Porter,  (Mo.  Snp.)  20 
S.  W.  668. 

-4.  I'',videncp  tlint  th,>r(>  were  several  hundred 
tons  of  ice  in  a  building  taken  when  land  was 
I'OiidtMiiiu-d  W.  iiiii.riiii.i-.  ia  tliat  it  was  personal 
jiniTv>:'(.v.  not  siili.i  •(•:  '■>  <-n-dfini'^liou,  nnd 
vonld  have  been  reinov(>d  by  the  owner.  —  Mis- 
sonri  Pac.  Ry.  Co.  v.  Porter,  (Mo.  Sup.)  20  S. 
W.  668. 

2i>.  Where  part  of  a  tract  of  land  has  been 
taken  b.v  a  railroad  company,  and  the  remainder 
IS  used  by  the  owner  as  a  ferry,  the  measure  of 
damages  to  the  reuinindcr  is  the  differencp  in  its 
market  value  for  all  uses  to  which  it  had  been 
put  or  for  which  it  was  suitable  before  nnd  after 
such  taking,  and  it  is  error  to  permit  witnesses 
to  st.ite  the  diffiM-Piice  in  the  "v.ilue  of  the 
ferry"  with  or  without  such  railroad.— JUssouri 
Pac.  Ry.  Co.  v.  Porter,  (Mo.  Sup.)  20  S.  W.  5U8. 

-6.  llie  measure  of  damage.s  was  the  actual 
value  oE  the  land  appropriated,  and  als.i  the 
diminution  in  value,  if  any.  caused  thereby  to 
the  residue  of  plaintiffs'  land  from  which  the 
right  of  way  was  taken;  and  defendant  cannot 
ooiuplain  that  the  court  did  not  charge  that 
v.20s.\v.— 75 


any  sptdal  benefits  received  should  have  been 
deducted  from  the  damages  suffered,  where  no 
such  instmction  was  tendered  the  court.— Doyle 
T.  Kansas  Oity  &  S.  Ry.  Co.,  (Mo.  Sup.)  20'  8. 
W.  970. 

27.  Where    a  railroad    company  enters  on 

land  -without  authority,  constructs  its  road,  and 

afterwards  proceeds  to  condemn  the  right  of 

way  thus  taken,  the  damages  should  be  based 

on  the  value  of  the  land  at  the  time  of  the  as- 

'  sessment;  but  where  the  testimony  is  directed 

to  tlie  value  of  the  land  17  years  before  the 

trial   without    an.v  objection   from    defendant, 

'  and  this  valuation  is  more  favorable  to  defend- 

.  ant  than  if  made  as  of  the  time  of  trial,  defend- 

'  ant  cannot  complain. — Doyle  v.  Kansas  City  & 

i  S.-Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  970. 

&■  A  verdict  will  not  be  set  aside  as  excess- 
I  ive  where  some  of  the  evidence  showed  that 
the  farm  was  damaged  more  than  the  amount 
of  the  verdict,  leaving  out  of  consideration  the 
value  of  the  strip  taken. — ^Doyle  t.  Kansas  City 
&  S.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  970. 

Right   to   set  off  benefits    against 

damages. 

d9.  It  is  error  to  sat  off  against  the  value  of 
land  actually  taken  (or  a  ro-id  ttio  benefits  which 
have  accrued  to  the  remainder  of  the  owner's 
Inuds  by  the  opening  of  the  road,  since  the  com- 
pensation secured  by  the  constitution  for  land 
taken  for  a  public  use  must  be  paid  in  money, 
whether  the  remainder  of  the  traot  is  enbancaa 
in  value  oy  reason  of  the  public  use  or  not. — Du- 
lauey  v.  Nolan  County,  (Tex.  Sup.)  20  8.  W.  70. 
30.  It  is  improper  to  ask  a  witness  on 
cross-examination  whether  the  remainder  of 
the  tract  was  worth  as  much  per  acre  after  the 
right  of  way  was  taken  out  as  it  was  before, 
Kince  such  question  allows  the  witness  to  set  off 
again.st  the  damages  any  benefit  said  land 
might,  in  common  with  other  lands  in  the  vi- 
cinity, receive  from  the  construction  of  the  rail- 
rosd.— St.  Louis,  O.  H.  &  C.  Ry.  Co.  v. 
Fowler,  (Mo.  Sup.)  20  8.  W.  1069. 

Action    by  landowner    for    damages  — 

Evidence. 
81.  In  nn  action  against  defendant  railroad 
coiiipaii.v  to  recover  for  land  appropriated  for 
its  road,  the  record  sought  to  be  introduced  by 
defendant,  of  condemnation  proceedings  insti- 
tuted by  another  company  in  regard  to  the 
same  laud  12  years  before  defendant's  entry 
thereon,  was  properly  rejected,  there  being  no 
evidence  that  such  other  company  had  ever 
conveyed  any  supposed  title  it  had  acquired  to 
the  land,  nnd  the  service  of  the  notice  of  the 
application  on  the  OM-ner  of  the  land  being  in- 
valid.—Doyle  V.  Kansas  City  &  S.  Ry.  Co.,  (Mo. 
Sup.)  20  S.  W.  070. 

Proof  of  payment. 

3i.  In  an  action  against  a  railroad  company 
for  appropriating  land  for  a  right  of  way,  proof 
that  pKiiutifTs  husband  had  been  paid  for  the 
land  by  a  company  under  which  defendant  claim- 
ed by  mesne  conveyances,  and  that  he  was  the 
authorized  agent  of  plaintiff,  should  have  been 
ndmitti'd.— Itngnn  v.  Kansas  City  &  S.  E.  R. 
Co.,  hlo.  Sup.)  20  S.  W.  -234. 

33.  Where,  in  an  action  against  a  railroad 
company  for  appropriating  land  for  a  right  of 
way.  there  is  evidence  (hat  plaintiff  was  paid 
for  the  land  by  a  company  under  which  defend- 
ant claims  by  mesne  conveprances  the  several 
conveyances  Nliould  be  admitted  as  tending  to 
prove  defendant's  owuenihip,  since,  if  plaintiff 
stood  by  nnd  allowed  the  construction  of  the 
road  over  her  land  without  protest,  this  would 
estop  her,  not  only  as  to  the  original  company, 
but  as  to  its  grantee.— Ragan  v.  Kansas  City  & 
S.  E.  R.  Co.,  (Mo.  Sup.)  20  S.  W.  234. 

Instruction. 

84.  Iiofendant  cannot  object  to  an  instruc- 
tion that,  if  defendant  did  the  acta  set  forth  in 
the  petition,  the  jury  should  find  for  plaintiffs, 
the  objection  being  that  the  instruction  did  not 
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■tate  at  what  date  the  value  of  the  property 
was  to  be  assessed,  as,  if  defendant  desired  a 
direction  on  the  point  indicated,  one  should 
hare  been  asked.-4)oyIe  r.  Kansas  City  &  S. 
Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  970. 

Bight  to  disoontinae  oondemnation  pro- 

oeedingB. 

86.  Under  Kansas  City  Charter,  art.  7,  i  6, 
providini;  that  if  the  assessment  of  damatres  in 
condemnation  proceedings  be  not  confirmed  within 
60  days  from  malting  the  report  "the  proceedings 
and  vwdlct  shall  be  void, "  the  right  to  discon- 
tinue such  proceedings  is  implied.— Simpson  v. 
City  of  Kansas  City,  (Mo.  Sup.)  20  S.  W.  88. 

Liability  for  damages  on  disoontinainK 
proceedings. 

86.  In  an  action  against  a  city  which  had  In- 
stituted proceedings  to  condemn  land  of  plain- 
tiffs,  wb3  were  not  parties  to  the  condemnation 
proceed  ings,  to  recover  compensation  on  accoa  nt 
of  being  unable  "to  lease,  sell,  orimprove"  their 
property  pending  the  proceedings,  and  of  "trou- 
ble and  expense"  in  watching  the  proceedings 
which  were  prosecuted  under  the  oity  charter, 
wbich  allowed  an  appeal  from  the  veroict  of  the 
jury  to  the  circuit  court,  where  It  was  given 
precedence  over  all  other  cases  and  required  a 
trial  de  rwvo,  the  petition  charged  tbat  the  pro- 
ceedings occupied  about  nine  years  from  com- 
mencement to  final  dismissal,  and  that  this  de- 
lay was  unexplained  and  wrongful.  Held,  that 
the  petition  made  out  a  prima  facie  case,  and 
defendant  must  show  that  tbe  delay  was  unavoid- 
able, and  that  reasonable  diligence  was  used  in 
prosecuting  the  proceedings.— Simpson  v.  City  of 
Kan.sas  City,  (Mo.  Sup.)  20  a  VT.  88. 

87.  The  discontinuance  of  oondemnation  pro- 
ceedings is  not  evidence  of  a  wrongful  commence- 
ment.—Simpson  V.  Ctbr  of  Kansas  City,  (Mo. 
Sup.)  20  B.  W.  88. 

Employe. 

See  "Master  and  Servant. " 

BQU-ITY. 

Bee,  also,  "Creditors'  Bill;"  "Fraudulent  Cionvey- 
anoes;"  "Injunction;"  "Mortgages;"  "Parti- 
tion;" "Partnership;"  "Quieting  Title;"  "Bpe- 
ciflc  Performance ; "  "  Subrogation ; "  "  Trusts. " 

Accounting  by  executors  and  administrators,  see 
"Executors  and  Administrators," 8-12. 

Decree  by  default,  opening,  see  "  judgment, "  1. 

Jurisdiction  of  action  to  foreclose  mechanic's  Uen, 
see  "Mechanics'  Liens, "  7. 

to  foreclose  Uen  of  Judgment,  see  "Judg- 
ment, "21. 

Laches  of  complainant,  see  "Specific  Perform- 
ance, "  2,  8. 

Modification  of  decree  on  appeal,  aee  "Appeal,  "55. 

Pleading,  in  suit  to  enjoin  collection  of  taxes,  see 
"Railroad  Companies,  "4. 

Redemption  from  mortgage,  terms,  see  "Mort- 
gages, "  14. 

Relief  against  execution,  see  "Execution,"  12. 

Review  of  evidence  on  appeal,  see  "Appeal," 
86,87. 

Adequate   remedy  at  law  —  Bights   of 

purchaser  at  execution  sale. 
1.  Gon.  St.  c.  38,  art.  12,  §5  0,  11,  provide 
that  whore  it  appears  on  a  motion  by  the  pur- 
chaser to  recover  possession  of  land  sold  under 
execution  that  tiie  debtor  did  not  hare  u  lesal 
title,  the  court  may  in  tlit»  name  proceeding  sub- 
ject the  land  to  trie  pajinent  of  the  debt,  ninl 
Ihat  the  same  stops  shall  be  talien  as  are  iieo- 
■•ssary  in  equitable  proceedings.  Held,  that  such 
Mtatute  does  not  give  a  complete  legal  remedy 
lu  a  creditor  who  has  purchnsed  under  his  exe- 
cution land  in  which  the  debtor  had  only  an 
(••luitable  interest,  since  by  tlie  levy  of  the  exe- 
autioB  be  acquires  only  u  lien  enforceable  in 


^' 


ulty.— Robertson  v.  Robertson,   (Ky.)  20  S. 

Petition  by  landowners  to  eqjoin  col- 
lection of  local  assessment  —  Haiti- 
plioity  of  suits. 
2.  In  a  petition  for  an  injunction  bf  tbe  va- 
rloos  owners  of  property  assessed  for  opening  a 
street,  to  restrain  collection  of  the  asseBsment, 
an  averment  that  "plaintiffs  were  not  parties  to 
the  condemnation  proceedings,  had  no  notioe 
thereof,  and  were  therefore  unable  to  prevent  or 
protest  against  the  wrongful  acts  committed  in 
said  proceedings,"  in  the  absence  of  any  plead- 
ing of  the  ordinance  regnlating  tbe  giving  of 
notice,  does  not  show  that  the  cause  of  action 
is  the  same  as  to  all  the  plaintiflb,  or  ahow  that 
the  city  failed  to  give  the  notice  required  by  ot^ 
dinance,  and  that  the  action  is  properly  brooght 
to  avoid  a  mnltinlicity  of  suits.— Michad  t.  City 
of  St  Louis,  (Mo.  Sup.)  20  S.  W.  686. 

Suit  by  creditor  to  subject  debtor's 
equitable  interests. 
8.  Mill.  &  V.  Code,  US  15026-5038,  declaring 
tiiat  a  creditor,  whose  execution  has  been  returned 
unsatisfied,  or  whose  demand  is  unenforceable  at 
law,  and  who  is  therefore  nnaUe  to  obtain 
Judgment,  may  have  a  remedy  In  eqnity.  or 
that  a  creditor  without  judgment  max  have 
such  remedy  to  set  aside  fraudulent  convey- 
ances, do  not  extend  to  one  holding  a  lefoU 
demand,  but  without  judgment,  so  as  to  allow 
him  to  reach  and  subject  to  the  satisfaction  of 
his  demand  an  equitable  interest,  not  leviable  at 
law,  in  the  absence  of  any  trust  or  frand, 
and  merely  apon  the  ground  that  notliiBg  cooM 
be  made  out  of  tbe  debtor  at  law,  on  aoconnt  of 
insolvency,  or  upon  tbe  ground  that  complainant 
had  been  obliged,  as  suretT,  to  pay  a  debt  for 
him,  or  had  obtained  an  Injnnction  restraining 
his  collection  or  assignment  of  the  said  equitable 
Interest— McKeldiu  v.  Gtouldy,  (Tenn.)  20  S. 
W.  231. 

Cancellation  and  rescission  of  oom- 
tracts. 
4.  The  surrender  of  a  deed  conditioned  on 
the  grantee's  supporting  the  grantor  during  his 
lifetime  will  not  divest  the  grantee's  titie;  and, 
where  such  grantee  has  performed  the  con- 
dition for  several  years  before  the  surrender, 
a  court  of  equity  will  not  cancel  the  deed,  after 
the  grantor's  death,  at  the  instance  of  a  second 
grantee,  to  whom  the  grantor  had  conveyed  on 
a  like  condition,  under  the  belief  that  the  anr- 
render  reinvested  him  with  Uie  titie:  bnt  the 
sum  expended  by  the  second  grantee  in  the  per- 
formance of  the  condition  vHll  be  declared  a 
lien  on  the  land.— Martin  v.  Martin,  (Ky.)  20  S. 
W.  376. 

Fraud  and  undue  influence. 

6.  Where  heirs  of  decedent  sue  to  set 
aside  for  fraud  and  undue  influence  a  deeil 
which  he  made  shortly  before  his  death,  the 
burden  of  proof  is  on  them  to  establish  their 
charges  by  a  preponderance  of  evidence.— 
Brown  v.  Foster,  (Mo.  Sup.)  20  S.  W.  Oil. 

6.  In  an  action  to  set  aside  a  denl  on 
the  grounds  of  fraud,  nndue  intluenre,  and  in- 
ndoiimicy  of  oousiiderntion.  it  nppenreii  tlint  llie 
Ki-iuitor  was  75  years  old,  and  was  living  nitli 
tlie  grantee,  his  tenant;  tlint  for  a  year  or  t\v<i 
the  grantee  had  been  trying  to  get  the  grantor 
to  execute  the  deed,  but  he  had  refused:  that 
shortly  before  its  execution  the  grantor  wa-s 
stricken  with  paralysis,  and  fell  from  his  chair. 
and  several  witnesses  testified  that  afterwards 
the  grantee  told  them  that  at  this  time  he 
"told  the  old  man  that  if  he  did  not  sell  him 
the  land  on  his  own  terms  he  would  leave  him 
there  iu  Ids  dirt"  Afterwards  the  grantor  re- 
uuestcd  the  grantee  to  inform  his  brother  and 
nephew,  who  lived  several  miles  distant,  of  his 
coiiililion.  Tbe  gmntee  did  not  do  so,  bnt  by 
false  reports  led  him  to  believe  bis  relatives 
had   deserted   hiui.   and   in   this     belief,    whil* 
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belpleia  from  paralysis,  he  executed  the  deed. 
It  fnrther  appeared  that  the  consideration  of 
the  deed  was  inadequate,  thoxigh  not  enough  so 
to  lusti^  settiDK  it  aade  on  that  ground  alone. 
B«d,  that  the  deed  should  be  set  adde.— Kroe- 
nuns  T.  Ooehrt,  (Mo.  Sup.)  20  S.  W.  661. 

7.  In  a  suit  by  the  purchaser  of  a  lease  of 
eoal  land  to  rescind  the  contract  on  the  ground 
of  misrepresentation,  complainant  and  another 
'Witness  testified  that  defendant's  secretary  rej»- 
resented  that  the  output  of  the  mills  averaged 
between  200  and  250  tons  per  day.  The  aecre- 
taiy  denied  the  statement,  and  he  was  corrobo- 
rated by  counsel  for  defendant,  who  was  pres- 
ent during  the  negotiations.  Complainant  had 
sent  two  competent  persons  to  examine  the 
property,  and  it  does  not  appear  but  that  the 
output  would  depend  entirely  on  the  force  em- 
ployed. Htld.  that  the  eTidence  failed  to  show 
a  misrepresentation  concerning  a  material  mat- 
ter  which  operated  as  ii  muteriol  inducement 
to  the  purchase.— Cham  berlin  y.  Fox  Coal  & 
Coke  Co.,  (Tenn.)  20  8.  W.  346. 

8.  In  a  suit  by  the  pivchaser  of  a  lease  of 
coal  land  to  rescind  the  contract,  the  conceal- 
ment of  the  pendency  of  an  action  for  forcible 
entry  and  detainer  brought  against  three  of  the 
i-iimmon  employes  of  defendant's  lessors,  not 
residing  on  ue  land,  by  one  who  claimed  a  su- 
perior title,  was  not  fraudulent,  since  defend- 
ant's lessors  were  not  parties  to  the  action, 
which  was  possessory  in  character,  and  did  not 
Inrolve  title,  and  were  not  concluded  though 
they  aR.sistea  their  employes  to  defend  the  ac- 
tion.—Cliamberlin  y.  Fox  Coal  &,  Coke  Co., 
(Tenn.)  20  S.  W.  346. 

Insanity  of  grantor. 

9.. On  a  question  as  to  whether  an  assign- 
ment to  plainaff  of  land  held  under  a  bond  for 
the  price,  with  plaintiff  as  surety,  was  invalid 
on  account  of  the  astdgnor's  mental  incompeten- 
cy, it  appeared  that  the  assignor  had  stated  to 
several  persons  that  plaintiff  had  paid  off  the  said 
bond,  and  was  entitled  to  the  land;  that  the  aa- 
■ignment  was  executed  a  few  weeks  before  the 
asugnor's  death,  was  stated  as  being  for  a  full 
consideration,  and  was  a  reasonable  transaction, 
such  as  would  have  been  likely  to  occur.  The 
assignor,  although  very  ignorant,  had  always 
managed  his  affairs,  and  had  made  and  saved 
some  mon^.  The  witnesses  who  gave  It  as  their 
(minion  that  he  was  Incompetent  at  the  time  of 
the  asdgnment  were  not  close  observers  of  him, 
had  no  good  reason  for  their  opinions,  and  were 
somewhat  interested.  Others,  who  were  more 
closely  assodated  with  hint  stated  that  he  was 
in  his  right  mind,  although  m  ill  health,  and  was 
competent.  EM,  that  the  assignment  was  not 
Inviuid,  and  should  have  been  sustained.— Dun- 
can v.  Mason,  (Ky.)  20  8.  W.  2B2. 

PlaoinR  parties  in  statu  quo. 

10.  In  a  suit  to  enjoin  defendants  from  sell- 
ing land  under  a  deed  of  trust  because  plaintiff 
was  insane  when  she  made  the  deed,  on  which 
account  the  deed  was  void,  the  court  found  spe- 
cially that  plaintiff  was  insane  when  the  deed 
was  made,  but  that  the  defendants  did  not  know 
it,  and  that  the  contract  was  made  by  tbem  in 
good  faith.  As  conclusion  of  law  the  court  found 
that  a  decrpe  should  be  entered  as  prayed  for. 
ffcW,  that  the  court  erred  in  its  conclusions  of 
law,  since  courts  of  equity  will  not  interfere  to 
set  aside  such  a  contract  where  injustice  will 
tliereby  be  done  to  the  other  side,  and  the  parties 
cannot  \x  placed  in  statu  quo.— Blount  v.  Spratt, 
(Mo.  Sup.)  20  S.  W.  967. 

Sale  by  administrator  to  himself. 

11.  In  a  suit  to  rescind  a  sale  of  land,  it  ap- 
peared that  a  widower  died,  leaving  three  chil- 
dren, and  that  defendant,  his  brother,  adminis- 
tered on  the  estate,  and  continued  to  look  after 
thu  land  during  the  minority  of  the  children,  and 
afterwards  up  to  the  time  of  purchase:  that  the 
children,  two  sisters  and  a  brother,  were  living 
in  another  state;  that  the  nephew  visited  his 
uncle,  and  suggested  a  sale  of  the  land  to  the 


lattw;  that  defendant  strongly  adiiscd  against 
a  sale;  said  he  did  not  want  th«  land,  but  that,  if 
the  hears  Insisted  on  selling,  he  would  give  them 
as  much  for  It  as  any  one  else;  that  the  nephew 
saw  other  friends,  and  made  aoma  inquiries  as  to 
the  value  and  the  expediency  of  selling,  and 
finally  offered  the  laud  to  his  uncle  toi  $2,500. 
The  testimony  of  defendant  was  uncontradicted 
that  he  told  his  nephew  that  the  property  was 
assessed  for  taxation  at  $2,700;  uiat  it  would 
be  better  to  hold  on  to  itl  but  that  the  nephew 
declared  that  he  could  do  better  with  the  money 
in  business  investments.  Defendant  agreed  to 
take  the  land  for  $2,500  if  his  nieces  were  satis- 
fied, and  the  nephew,  after  returning  home, 
wrote  that  they  were,  and  a  deed  was  made. 
The  evidence  In  regard  to  the  value  of  the  land 
at  the  time  of  sale  was  conflicting.  Some  of 
plaintiff's  witnesses  testified  that  it  was  worth 
$5,(X)0,  but  on  cross-examination  admitted  that 
real  estata  was  very  dull  at  that  time,  and  that 
It  was  almost  impossible  to  sell  for  cash  at  any 
price.  UcW,  that  the  purchase  was  fair,  and 
wotdd  not  be  rescinded.— Kirschner  v.  Kirsch- 
ner,  ^o.  Sup.)  20  8.  W.  791. 

Laches. 

12.  It  Is  too  late,  after  the  lapse  of  10  years, 
for  a  purchaser  at  sheriff's  sale  to  have  correct- 
ed an  allei^ed  mistake  in  the  quantity  of  lauds 
included  m  the  levy  and  deed.  —  Bates  v. 
Sloan,  (Ky.)  20  S.  W.  1044. 

lis.  In  an  action  brought  in  1876  by  tite  state 
under  the  act  of  Januanr  16,  li>61,  to  foreclose 
a  mortgage  executed  in  1837  to  the  Real-Estate 
Bank,  it  appeared  that  the  attorney,  general  in- 
stituted sucn  an  action  In  1S67,  which  he  subse- 
quently dinmissed  without  prejudice  or  pay- 
ment by  defendants  of  a  sum  less  than  the 
mortgage  debt.  Held,  that  laches  could  not  be 
attributed  to  the  state,  as  presumably  the 
former  suit  would  have  proceeded  regularly 
to  decree  but  for  the  dismissal  procured  oy  de> 
fendants,  to  which  may  be  attributed,  in  part, 
the  delay  In  bringing  the  present  suit,  and  be- 
cause defendants  were  not  prejudiced  by  the  de- 
lay in  bringing  suit.— Duke  r.  State,  (Ark.)  20 
S.  W.  600. 

Of  infants. 

14.  In  a  suit  brought  to  set  aside  a  deed 
made  by  plaintiffs'  ancestor  10  years  before, 
it  appeared  that  plaintiffs  were  minors  at  the 
time  of  bringing  the  suit,  and  had  had  a  guard- 
ian only  two  years,  flefd,  that  the  action  was 
not  barred  by  laches. — ^Kroenung  v.  Qoehri, 
iMo.  Sup.)  20  B.  W.  66L 

Affirmative  relief  to   defendant— Need 

of  cross  bilL 

IB.  A  bin  was  filed  to  enjoin  a  husband  from 
taking  possession  of  the  house  on  the  leasehold 
of  his  deceased  wife.  There  was  no  reference 
in  the  bill  to  the  personal  property,  but  in  the 
answer  there  was  an  allegation  that  defendant 
would  insist  Uiat  he  was  entitied  to  all  the  per- 
sonal property  belonging  with  the  house,  which 
he  then  deHiribed.  By  the  decree  defendant 
was  given  iIm*  property  belonging  to  the  house, 
damages  for  the  use  thereof,  ana  an  amount  for 
the  value  vt  certain  personal  property.  HM, 
that  the  decree  was  erroneous,  because,  if  a  de- 
fendant seeks  affirmative  relief  against  a  com- 
plainant, he  must  do  so  bpr  a  cross  bill,  or  an- 
swer filed  as  a  cross  bill. — Lewis  v.  Glass, 
(Tenn.)  20  S.  W.  571. 

Demurrer  to  evidence. 

16.  A  demurrer  to  evidence  tn  an  equity  case 
has  the  same  effect  as  in  a  law  case,  and  con- 
cedes every  fact  which  such  evidence  tends  to 
prove,  and  every  inference  fairly  de<lucible  from 
the  facts  proved.— Healey  v.  Simpson,  (Mo. 
Sup.)  20  &  W.  881. 

Error. 

Assignment*  of,  tee  "  Appeal, "  &-10k 
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EBBOB,  WBIT  OF. 

See  «Appeal;"''Excep«ons,  Billof  ;""NewTrial." 

When  lies. 

1.  A  writ  of  error  on  a  judgment  reyersingr 
and  remanding  a  cause  can  be  granted  onlor  in 
oases  where  it  is  expressiT  permitted  by  statute. 
— Smiih  T.  Wilson,  (Tex.  Sup.)  20  S.  W.  587. 

2.  Application  for  a  writ  of  error  to  the 
court  of  ciril  appeals  on  reversing;  and  remand- 
ing a  case  for  another  trial  will  be  dismissed 
where  it  does  not  appear  that  the  judgment  of 
reversal  practically  settles  the  case. — Sanger  T. 
Henderson,  {Tex.  Sup.)  20  8.  W.  915. 

3.  Under  Rev.  St.  art  1011a,  providing  that 
a  writ  of  error  may  issue  "when  me  judgment  of 
the  court  of  civil  appeals  reversing  a  judgment 
practically  settles  the  case,  and  this  fact  is 
shown  in  the  petition  for  writ  of  error,"  it  is 
not  sufficient  to  base  the  application  on  rulings 
of  the  court  of  civil  appeals  on  the  giving  and 
refusing  of  instructions,  and  on  the  exclusion  of 
evidence,  when  it  appears  that  the  evidence  in 
question  was  simply  corroborative,  and  not  of 
a  character  to  necessarily  control  the  disposi- 
tion of  the  case  on  another  trial. — Smith  v.  wil- 
■on,  (Tex.  Sup.)  20  S.  W.  687. 

4.  The  rules  of  the  supreme  court  in  rela- 
tion to  applications  for  writs  of  error  provide 
that  the  petition,  in  addition  to  the  requisites 
prescribed  by  statute,  shall  show  that  the  appli- 
cant has  made  a  motion  for  rehearing  in  the 
court  of  civil  appeals,  presenting  distinctly  all 
the  points  on  which  a  writ  of  error  is  asked, 
and  that  the  motion  has  been  overruled.  Held, 
that  wliere  an  application  shows  that  the  writ 
ia  sought  for  the  purpose  of  having  a  decision 
on  a  question  presented  in  the  court  of  civil 
appeals,  which  is  not  discussed  or  considered  in 
the  opinion  of  that  court,  though  presented  by 
assignment  of  error,  and  that  no  motion  for  re- 
hearing was  made  in  that  court  that  such  ques- 
tion nught  be  passed  on  there,  the  application 
will  be  dismissed.— Southern  Pac.  C!o.  v.  Haas, 
(Tex.  Sup.)  20  S.  W.  586. 

Becord. 

5.  Rev.  St.  f  2253,  provides  that  the  appel- 
lant or  plaintiff  m  error,  in  lieu  of  filing  a  com- 
plete transcript,  mny  file  a  certified  copy  of  the 
record  entry  of  the  judgment  appealed  from, 
together  with  the  order  granting  the  apfieal, 
and  shall  thereafter  file  printed  abstracts  of 
the  entire  record.  Hdd,  that  this  section  ap- 
plies where  a  case  is  brought  up  on  a  writ  of 
error,  though  the  judgment  was  not  appealed 
from,  and  there  was  no  order  granting  an  ap- 

Seal.— Ring   v.    Missouri    Pac    By.   Co.,    (Mo. 
lup.)  20  S.  W.  430. 

ESTATES. 

See  "Dower;"  "Homestead;"  "Tenancy  In  Com- 
mon. " 

Contingent  remainder,  see  "Deed,"  18. 

Devise,  see  "Wills, "  17. 

Estoppel  to  claim  reversion,  see  "Estoppel, "  8. 

Life  estate,  see  "Wills,  "  [8. 

Sale  of  contingent  estates,  see  "Constitutional 
L«w,"20. 

What  interests  are  alienable — Contin- 
gent remainder. 
1.  Under  Rev.  St.  1889,  {  2395,  providing 
that  conveyances  of  land,  or  of  any  estate  or 
"interest  therein,"  may  be  made  by  deed,  and 
sections  4915  and  4917,  providing  that  all  es- 
tates and  "Interests"  in  lauds  are  subject  to  be 
seized  and  sold  under  esocutiou,  and  sections  713C  | 
and  7137,  providing  that  any  person  having  an 
"iutorest  in  real  estate,  present  or  future,  vested 
or  contingent,"  can  come  into  partition  for  the 
disposal  of  such  interest,  by  implication  a  con- 
tin;.'eut  remainder  is  an  mterest  in  land  that  is 
alienable,  and  subject  to  grant  by  deed.— God- 
uau  V.  Simmons,  (Mo.  Sup.)  20  S.  W.  972. 


Tenant  per  autre  Tie— Recovery  of  taxe* 
trom  remainder- man. 
2.  A  vendee  who  takes  possesmon  and  paya 
taxes  under  a  deed  which  purports  to  convey  ute 
fee,  but  really  conveys  only  an  estate  tor  the  life 
of  another,  cannot,  when  ejected  by  the  remain- 
der-man, recover  the  taxes  paid  by  blm,  cince,  •• 
tenant  of  the  life  estate,  it  was  hit  duty  to  par 
the  taxea.— Bone  v.  Tyrrell,  (Mo.  Sap.)  20  a  W. 
798. 

ESTOPPEL. 

Of  corporation  to  set  up  Invalidity  of  contract,  sea 
"Corporations, "  8. 

Of  creditor  of  insolvent  corporations  to  object  to 
preferences,  see  "  Corporations, "  20. 

Of  mortgagee  to  bring  ejectment  against  con- 
demning party,  see  "Eminent  Domain,"  17. 

Of  shipper  of  oattle  to  claim  damages  for  delay, 
see  "Carriers,"*!. 

By  deed. 

1.  An  owner  of  real  estate  Is  bound  by  a 
reservation  in  a  deed  which  forms  part  of  the 
chain  of  title  under  which  be  holds,  though  he 
expressly  declines  to  claim  under  such  deed.— 
Waco  Bridge  Ca  v.  City  of  Waoo,  (Tex.  Bup.) 
20  B.  W.  137. 

S,  One  holding  nnder  a  deed  made  by  an  at- 
torney in  fact  cannot  object  to  a  reservation 
therein  that  the  attorney  had  no  power  to 
make  It.— Waoo  Bridge  Co.  v.  Citr  of  Waco, 
(Tex.  Sup.)  80  8.  W.  1«7. 

By  record. 

8.  Where  one  files  an  Information  alleging 
the  insanity  of  another,  receives  an  appointment 
as  guardian,  gives  bond,  and  takes  charge  of  the 
estate,  he  is  estopped  to  deny  the  validity  of  the 
proceedings  adjudging  his  ward  insane. — Ck>le- 
man  v.  Farrar,  (IVlo.  Sup.)  20  S.  W.  441. 
In  pais. 

4.  In  trespass  to  try_  title,  the  fact  that  both 
parties  claim  uuder  plaintiff's  mother  does  not 
prevent  defendants  from  contending  that  the 
property  was  community  property,  to  the  con- 
veyance of  which  by  plaintiff's  mother  the  lat- 
tpr's  husband  consented. — ^Fox  v.  Brady,  (Tex. 
Civ.  Ann.)  20  S.  W.  1034. 

6.  October  4,  1872,  O.  purchased  land  for 
which  he  executed  two  sale  bonds.  On  the  31st 
of  the  same  month  he  contracted  with  C.  to  con- 
vey the  land  to  him,  or  any  one  he  ml^bt  name, 

grovided  he  or  any  one  for  him  would  pay  the 
onds.  G.  paid  only  a  small  portion  of  them, 
and  in  1873  leased  the  land  from  G.,  agreeing 
to  pay  rent  therefor;  and  so  continued  as  ten- 
ant until  1877,  when  (i.  conveyed,  with  C.*« 
knowledge,  the  larger  part  of  said  tract  to  an- 
other person.  O.  brought  specific  performance 
in  1889.  Held,  that  he  was  equitably  estopped. 
— Cocanangher  v.  Green.  (Ky.)  20  S.  W.  &£.'. 

ti.  The  fact  that  one,  who  has  knowledge 
of  a  building  restriction,  allows  another,  who 
is  ignorant  of  it,  to  proceed  three  months  in 
the  erection  of  a  house,  without  making  objec- 
tion to  the  evident  violation  of  the  restriction, 
though  he  daily  passes  within  a  few  feet  of 
such  house,  will  not  estop  him  from  bringini; 
an  action  at  the  end  of  that  time  to  enforce 
the  provision  of  the  orifrinal  deeds. — Graham  v. 
llite.  (Ky.)  20  S.  W.  506. 

7.  A  St.  I^nis  ordinance  provides  that  a  re- 
ductlou  of  40  per  cent,  from  the  rates  of  license 
shall  be  allowed  to  vessels  owned  by  residents 
of  St.  Liouis,  and  returned  and  assessed  for  taxa- 
tion there  within  a  prescribed  time.  H<i4, 
where  defendant,  a  foreign  corporation,  had 
its  principal  office  in  St.  Louis,  where  it  regis- 
tered its  boats  under  the  national  registry  laws, 
and  returned  and  listed  them  for  taxation  iu 
compliance  with  the  city  ordinance^  and  paid 
the  taxes  thereon,  that  the  city  was  estopped, 
while  it  retained  such  tax,  from  denying  the 
validity  thereof,  and  that  defendant  was  enti- 
tled to  the  40  per  cent,  reduction  on  its  li- 
cense.—City  of  St.  Louis  V.  Consolidated  Goal 
Co..  (Mo.  Sup.)  20  S.  W.  890. 
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S.  Where  the  donora  of  laud  abutting  on  a 
river,  u  a  common,  stand  by  for  nearly  40 
years,  and  without  objection  alloTV  the  city  to 
expend  nearly  $1,000,000  in  constructing 
wharves,  etc.,  they  are  estopped,  in  equity,  to 
claim  a  reversion  because  of  a  misuser. — 
Goode  T.  City  of  St  Louis,  (Mo.  Sup.)  20  S.  W. 

104a 

y.  "Where  a  son,  at  the  instance  of  his 
father,  mnde  written  statements  acknowledg- 
ing his  father's  ownership  of  land,  and  renoun- 
cing any  right  thereto  in  himself,  but  the  cir- 
cumstances at  the  time  the  statements  were 
made  were  snch  that  the  Jury  miRht  reasonably 
infer  that  the  son,  through  dissipation,  was 
without  will  or  disposition  to  resist  any  demand 
made  on  him,  such  statements  will  not  amount 
to  an  estoppel  when  they  were  not  made  until 
over  15  years  after  the  son  took  possession  of 
the  land.— Thompson  y.  Thompson,  (Ky.)  20  S. 
W.  373. 

10.  Defendant,  contempnraneonsly  with  the 
execution  and  delivery  of  his  note,  executed  and 
delivered  to  the  payees  therein  a  writing,  certify- 
ing that  the  note  was  a  bona  fide  debt,  without 
offset,  discount,  or  defense.  Held,  In  an  action 
on  the  note  by  an  assignee  of  the  payee,  who 
purchased  before  maturity  on  the  faith  of  such 
certificate,  that  defendant  was  estopped  from 
denying  t.uch  writing,  even  though  he  executed 
the  same  in  good  faith,  and  without  d-.-sign  to 
defraud  or  deceive. — Crabtree  ▼.  Atdiison,  (Ey.) 
20  a  W.  260. 

EVIDENCE. 

See,  also,  "Deposition ; "  "Witness. " 
Admissibility  under  pleading,  see  "Pleading^ "  18, 

14. 
As  to  damages,  see  "Damages, "  15-18. 

—  f  raudnlent  oonveyanoes,  see  "Fraudulent  Ooa- 
vevaooes, "  S&-27. 

Burden  of  proof,  in  action  for  injury  to  passancer, 

see  "Carriers, "  34. 
in  action  for  killing  stock,  see  "Railroad  Com- 
panies, "  49. 
in  proceeding  to  oast  and  determine  title  to 

ofBoe,  see  "Office  and  Officer, "  8. 
in  trespass  to  try  title,  see  "Trespass  to  Try 

Title,"?,  8. 
plea  of  statute  of  limitatiqns,  sea  "limitation 

of  Actions, "  15,  IS. 
Demurrer  to,  in  equity,  see  "Equity,"  18. 
Xlarntleas  error,  in  admission  of,  see  "Appeal,  "44- 

47. 
Improper  evidence  in  trial  by  court,  effect,  see 

"Trial,  "28. 
In  action  against  master  for  negligence,  see  "Has- 

ter  and  Servant, "  20-81. 
by  landowner  for  land  taken,  see  "Eminent 

Domain, "  81. 

—  for  death  by  wrongful  act,  see  "Death  by 
Wrongful  Act, "  8. 

— —  for  ejection  of  passenger,  see  "  Carriers, "  88. 

for  failure  to  deliver  telegram,  see  "Telegraph 

Companies,"  11. 

—  for  Injury  at  crossing,  see  "Railroad  Compa- 
nies, "  i»,  80. 

for  injury  to  passenger,  see" Carriers, "2&-87. 

for  killing  stock,  see  " Railroad  Companies," 

48. 

of  assumpsit,  see  "Assumpsit, "  4-7. 

on  contract,  see  "  Contracts, "  11. 

on  insurance  policy,  see  "Insurance, "4. 

In  criminal  cases,  see  "Criminal  Law, "  SS-88. 
In  ejectment,  see  "Ejectment, "  7-10. 
In  prosecution  for  abduction,  see  "  AbduoUon. " 
for  assault  and  battery,  see  "Assault  and  Bat- 

teiTT." 

for  larceny,  see  "Larceny, "  8-21. 

for  murder,  see  "Homicide, "  12,  16. 

for  slander,  see  "Libel  and  Blander,"  7. 

In  suit  for  divorce,  see  "Divorce, "  4-«. 

In  trespass  to  try  title,  see  "Trespass  to  Try  Title, " 

10-17. 
ITewly-discovered,  as  ground  for  new  trial,  see 

"New  Trial,  "6-8. 


Objections  to,  see  "Trial, "  5-7. 

Of  adoption  of  local  option  law,  see  "  Intoxicating 

Liquors, "  4. 
Of  boundaries,  see  "Boundaries, "  8,  S. 
Of  homestead,  burden  of  proof.see" Homestead,  "& 
Of  insanity,  oompetency  of   witness  to  express 

opinion,  see  "Insanity,"!). 

of  accused,  see  "Homicide,"  52-66. 

Of  legal  enactment  of  ordinances,  see  "Mnaicipal 

Corporations, "  2. 
Of  negligence  of  carriers,  see  "Carriers, "  10. 
Of  partnership,  see  "Partnership,"  1,  8. 
Of  repairs  after  accident,  see  "Negligence, "  16. 
Of  testamentary  capacity,  see  "Wills, "  B-6. 
Opinions  as  to  sanity  of  aocused,  see  "Homicide," 

58,54. 
Parol,  see  "Carriers, "  7. 

to  explain  judgment,  see  "Judgment,"  M. 

Presumption,  in  action  for  kiUing  stock,  see  "Rail- 
road Companies, "  51. 
— —  of  payment,  see  "Payment, "  1,  2. 
Proof  of  law  on  particular  question,  see  "Custom 

and  Dsage. " 
Reception  of,  see  "Trial, "  4. 
Review  of,  weight  and  snfflolency,  see  "Appeal, " 

85-41. 
in  criminal  cases,  see  "Criminal  Law, "229- 

2SL 
To  oxplain  alteration  of  note,  see  "  Alteration  of 

Instruments, "  8. 
To  impeach  witness,  see  "Witness,"  18-24. 
To  show  date  of  delivery  of  deed,  see  "Deed, "  7. 

Presumptions. 

1.  Under  Rev.  St.  1889,  i  7882,  a  duly- 
certified  tax  Wli  is  prima  facie  evidence  that 
the  amount  thereof  is  correct.— State  r.  Molo- 
ney, (Mo.  Sap.)  20  a  W.  1064. 

Of  execution  of  deed  directed  by 

court. 
SL  Where  a  person  took  poaaesaion  of  land 
under  a  title  bond,  and  th»  maker  of  the  bond 
died,  and  the  probate  court  ordei«d  his  executors 
to  execute  a  deed  to  the  land  to  the  person  taking 
possession  of  tlie  land,  or  his  order,  and  the  pei^ 
son  taking;  possession,  and  those  claiming  under 
him,  remamed  in  "actual  and  continuous"  pos- 
session for  more  than  120  years,  without  any 
claim  by  the  maker  of  ttie  bond  or  his  succes- 
sors, it  will  b«  presumed  that  a  deed  was  exe- 
cuted in  obedience  to  the  order  of  the  probat* 
court.— WUliams  v.  MitcheU,  (Mo.  Sup.)  20  S. 

Presumption  that  son  is  legitimate — 
Declarations  of  parents  to  rebut. 
8.  Where  a  man  born  in  lawful  wedlock 
is  Indicted  for  marrying  his  half-niece,  dec- 
larations of  his  deceased  mother  that  he  is  ille- 
gitimate, and  therefore  not  of  kin  to  his  wife, 
are  not  admissible  to  rebut  the  family  recogni- 
tion and  belief  that  has  existed  from  lus  birth, 
nor  the  presumption  that  children  bom  in  wed- 
lock are  legitimate.— Simon  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  716. 

4.  The  illegitimacy  of  a  ciiild  bom  in  law- 
ful wedlock  cannot  be  proved  by  the  declara- 
^ns  of  his  deceased  mother  and  her  husband, 
where  there  is  no  proof  of  nonaccess  or  impo- 
tence on  the  part  of  the  husband. — Simon  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  399. 

Best  and  secondary. 

5.  Where  title  is  claimed  under  a  deed  from 
W.,  who,  as  alleged,  had  made  an  entry  of  th» 
land  in  the  land  oSice,  but  which  deed  is  los^ 
and  tlip  record  of  it  destroyed,  it  is  competent  to 
show  by  a  witness  who  had  made  a  copy  of  the 
original  entries  in  the  land  office  that  he  found 
that  the  land  was  entered  by  W.— Stewart  ▼. 
Scott,  (Aril.)  20  S.  W.  108a 

*>.  A  creditor  attacking  a  conveyance  on 
the  ground  of  his  debtor's  insolvency  cannot, 
to  show  that  the  debtor  was  not  the  owner  of 
certain  property,  introduce  the  tax  mlla,  show^ 
inf;  that  he  did  not  render  the  property  for  tax- 
ation, there  boing  no  offer  of  the  original  as- 
sessment list  signed  by  the  debtor.— Puckett  r. 
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Bichardwn  Drag  Co.,  (Tex.  Cir.  App.)  20  S. 
W.  1127. 

7.  It  is  error  to  admit  in  eridenoe  the  rec- 
ord of  a  deed  in  the  absence  of  a  showlnc  that 
the  grantee,  who  should  have  possession  of  the 
original,  is  beyond  the  Jnrisdiction  of  the  court, 
<ir  that  for  some  other  reason  the  original  can- 
not be  obtained. — Puckett  T.  Richardson  Drug 
Co.,  (Tex.  OiT.  App.)  20  S.  W.  1127. 

8.  When  a  par^  to  a  suit  has  stated  facts 
showing  the  execution  of  a  written  instrument 
giren  by  him  to  a  third  person,  and  the  con- 
tents thereof,  his  adversary  need  not  account 
for  such  instrument  before  introducing  CTidnnce 
«s  to  its  contents.— Wolf  T.  Lacfaman,  (Tex. 
CiT.  App.)  20  a  W.  867. 

Hearsay. 

9.  In  an  action  for  unpaid  subscriptions  to 
-stock,  plaintiff  introduced  as  a  witness  the  sec- 
retary of  the  corporation  at  V.,  who  testified 
that  he  had  received  from  the  secretary  at  F.  a 
certificate  or  statement  shotring  the  names  of 
F.  subscribers,  amount  subscribed,  number  of 
shares  and  value,  and  that  this  was  sent  for  his 
use  In  issuing  the  stock.  Plaintiff  then  offered 
the  statement  in  evidence.  UHd.  that  it  was 
hearsay,  and  therefore  Inadmissible.— Mathls  t. 
Pridham,  (Tex.  Ulr.  App.)  2U  t).  W.  lUlS. 

Declarations  and  admissions. 

10.  In  an  action  for  failure  of  defendant  to  sell 
produce  consieoed  to  it  by  plaintiff  as  agreed 
with  him  by  defendant's  agent,  a  market  report, 
sent  by  defendant  to  a  third  person  about  the 
time  the  sblpmunt  was  made.  Is  admissible  as  ev- 
Idenoe  of  the  value  of  the  produce  shipped.— 
Western  Wool  Commission  C!a  ▼.  Hart,  (Tex.  Sup. ) 
SO  a  W.  18L 

11.  In  an  action  against  a  railroad  company 
for  delay  in  the  transportation  of  cattle,  the 
fact  that  written  statements  were  made  by  the 
shippers,  at  points  beyond  the  place  of  aelay, 
that  the  cattle  were  in  good  condition,  will  not 
estop  them  from  giving  verbal  testimony  to  con- 
tradict such  statements. — St,  Louis,  A.  &  T. 
Ry.  Co.  T.  Turner,  (Tex.  Civ.  App.)  20  S.  W. 

IS.  In  an  action  by  the  assignee  of  a  Judg- 
ment to  revive  it,  declarations  by  the  judg- 
ment debtor,  made  at  the  time  nf  leaving  cer- 
tain notes  signed  by  the  original  Judgment 
creditor  with  an  attorney,  that  he  did  ao  only 
tat  safe-keeping,  are  admissible  to  show  the  ab- 
sence of  such  relation  between  him  and  the  at- 
torney as  to  affeut  him  with  the  latter's  knowl- 
edge of  the  assignment  of  the. judgment. — Smith 
V.  Wilson,  (Tex.  Civ.  App,)  20  &W.  1119. 

Sell -serving  declaration. 

18.  In  an  action  for  breach  of  contract  to 
«ive  plaintiff  certain  work  on  a  railroad  grade, 
a  letter  from  plaintiff  to  defendants,  after  the 
making  uf  the  contract,  advising  defendants  of 
plaintiff's  understanding  as  to  when  the  work 
would  be  ready  for  him,  is  not  admissible. — 
Hammond  v.  Beeson,  (Mo.  Sup.)  20  S.  W.  47i., 

Offer  of  oompromine. 

14.  In  an  action  for  work  and  matprials  fur- 
nished under  a  contract,  it  appeared  that  plain- 
tiiB  drew  on  defendant  for  .the  amount  named  in 
tite  contract,  and  placed  the  draft  in  the  hands 
of  a  collector;  that  on  one  occasion  one  of  de- 
fendant's officers  told  the  collector  that  he  bad 
left  his  proposition  with  his  bookkeeper;  that  the 
latter  handed  Um  a  memorandum,  proposing  to 
execute  three  notes  of  an  aggregate  sum  $200 
lees  than  the  contract  price,  or  there  will  not 
Im>  an  acceptance  of  the  work."  HelA,  that  it 
was  not  error  to  refuse  to  exclude  the  memo- 
randum as  evidence  as  an  offer  of  compromise, 
dnce  it  was  made  to  a  person  who  had  no  au- 
thority to  compromise  the  claim,  and  there  was 
no  Intimation  that  it  was  confidential,  or  made 
"without  prejudice." — Moore  v.  H,  Gaus  & 
8ona  ICanoTg  Co.,  (Mo.  Sup.)  20  S.  W.  976. 


Opinion  evldenoe. 

15.  A  nonprofessional  witness  may  glra  bis 
opinion  as  to  the  mental  condition  of  anotber, 
provided  ha  at  the  same  time  recites  the  facts 
npoQ  which  hisopinion  is  based. — Hbarpv.  Kansas 
Caty  Cable  Ry.  Co.,  (Mo.  Sup.)  20  B.  W.  03. 

16.  In  an  action  against  a  railroad  company 
for  overflowing  land,  the  opinion  of  a  n<Hiexpert 
witness  that  the  overflow  was  caused  by  the 
embankment  on  which  defendant's  track  was 
laid  was  not  admissible,  since  it  appeared  that 
nil  the  facts  on  which  his  opinion  was  baaed 
conld  have  been  perfectly  described  to  the  jury. 
—St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Yarborongh. 
(Ark.)  20  S.  W.  516. 

17.  In  an  action  by  a  passenger  against  a 
carrier  for  his  ejection  from  a  train,  where 
plaintiff  claims  as  damages  the  value  of  a  pass 
good  for  a  number  of  years  over  defendant's 
road,  and  which  it  is  alleged  was  repudiated 
by  defendant  testimony  of  plaintiff  that  he 
would  prrbably  have  made  a  certain  number  of 
trips  over  the  road  each  year,  bad  the  pass  not 
been  revoked,  is  opinion  evidence,  and  inad- 
misaible.— Kansas  &  O.  S.  L.  R.  (To.  v.  Scott, 
(Tex.  Civ.  App.)  20  S.  W.  725. 

18.  In  an  action  against  a  railroad  company 
for  injuries  received  by  a  defective  bridge,  a  non- 
expert  witness  should  not  be  allowed  to  state 
that,  if  the  timbers  of  the  bridge  had  been  lar- 
ger and  sound,  the  bridge  would  have  been  suffi- 
cient for  the  uses  of  the  railroad  company  ex- 
cept in  extraordinary  rainfalls,  as  such  testi- 
mony Is  not  within  the  rule  which  allows  a  non- 
expert witness  to  state  facts  within  his  knowl- 
edge, and  give  an  opinion  on  those  facts. — Gal- 


veston, H.  &  S.  A.  Ry.  Co.  t.  Danids,  (Tex. 
~       '.pp.)  20  S.  W.  W56. 

lii.  Defendant  was  examined  as  a  witness  in. 


his  own  behalf,  and  was  asked  with  what  pnr^ 
pose  he  drew  bis  pistol  and  fired  the  fatal  snot, 
and  replied,  "To  protect  my  life  and  person." 
Held,  that  defendant's  answer,  being  a  mere 
declaration  that  he  shot  In  self-defense,  which 
was  the  question  the  Jury  were  to  determine, 
was  property  stricken  out.— Vawter  v.  Holts, 
(Mo.  Sup.)  20  S.  W.  689. 

20.  In  an  action  for  klUln^  cattle  bi;  a  rail- 
road company,  where  the  engineer  testified  that 
he  sounded  the  stock  alarm,  put  on  the  air 
brakes,  and  reversed  his  engine  when  he  saw 
the  cattle,  it  was- prejudicial  error  to  exclude 
the  opinion  of  the  engineer,  and  that  of  his  fire- 
man, to  the  effect  that  they  did  all  they  i-oiild 
to  prevent  hitting  the  cattle.— little  Rock  &  M. 
Ry.  Co.  V.  Shoeeraft,  (Ark.)  20  S.  W.  272. 

Expert  testimony. 

81.  In  the  examination  of  an  expert  It  is  er- 
ror to  allow  a  question  which  assume?)  a  state 
of  facts  which  the  evidence  neither  proves  nor 
tends  to  prove,  and  the  error  is  not  cured  by 
allowing  the  adverse  party  to  ask  like  erroneous 
questions. — Russ  v.  Wabash  Western  Rv.  Co., 
(Mo.  Sup.)  20  S.  W.  472. 

22.  A  real-estate  agent,  who  has  long  redded 
in  a  town,  and  has  property  listed  on  his  books 
in  an  addition  thereto,  is  competent  to  testify  as 
to  the  value  of  property  in  snch  addition.— Ra- 
gan  V.  Kansas  City  &  S.  E.  R.  Co.,  (Mo.  Sup.) 
20  S.  W.  234. 

Docnments. 

28.  Where,  in  a  trial  of  the  right  of  at- 
tached property,  claimant  bases  his  claim  on  a 
trust  deed,  and  he  offers  to  prove  by  the  officer 
in  whose  ofUce  it  should  have  been  registered 
that  the  deed  was  duly  filed  in  hii  office  l)efore 
the  levy  of  the  attachment,  which  proof  was 
waived  by  plaintiff,  the  deed  was  properly  ad- 
mitted In  evidence,  against  an  objection  that  tbera 
was  no  proof  of  registration. — Willis  r.  Batter- 
flold,  !Tex.  8up.)  20  8.  W.  155. 

24.  In  an  action  for  the  breach  of  an  oral 
contract,  the  letters  and  telegrams  passing  be- 
tween the  parties  in  reference  to  the  contract 
are  admissible  in  evidence.— Hammond  v.  Bee- 
son, (Mo.  Sup.)  20  S.  W.  474. 
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35.  The  books  of  a  corporation  bron^t  Into 
court  by  their  custodian  are  competent  eri- 
dence  to  ihow  dates  of  the  election  of  directors, 
and  the  perHuns  present  at  the  meettnzs. — Mor- 
ris ▼.  Morton's  E&'ra,  (Ky.)  20  S.  W.  287. 
• Books  of  aoooant. 

86.  An  account  book  of  original  entries,  shown 
to  nave  been  aocurately  Kept  and  written  up  each 
day,  is  admissible  in  evidence  in  favor  of  the 
party  by  whom  it  Is  Kept.  Anchor  Hilling  Ca 
V.  Walsh,  (Mo.  8up.)  18  8.  VV.  904,  followed.— 
Robinson  t.  Smith,  (Mo.  Sup.)  80  ».  W.  29. 
Becords. 

87.  A  probate  record  Is  competent  evidence 
to  show  an  order  l^  the  probate  court  for  the 
■pecllic  performance  by  an  executor  of  a  con- 
tract made  by  a  testator  for  the  conveyance  of 
land,  and  it  is  immaterial  that  such  record  con- 
tains no  caption  naming  the  parties,  and  recit- 
ing neither  the  tiling  of  a  petition  nor  notice  to 
the  executors.— WilUams  v.  Mitchell,  (Mo.  Sup.) 
20  S.  W.  647. 

28.  On  an  issue  as  to  whether  it  had  been 
cold  enough  during  a  certain  period  to  freeze 
water  in  the  pipes  of  certain  sprinklers  furnished 
by  ^laintifFs  to  defendant,  a  verified  copy  of  the 
official  record  keipt  in  the  office  of  the  United 
States  signal  service  department  is  competent  to 
prove  the  minimum  temperature  on  a  particular 
aaj  during  sach  period,  and  is  material.— Moore 
V.  H.  OaoB  &  Sona  Manof  g  Co.,  (Mo.  Sup.)  20 
a  W.  97B. 
Mortgages. 

89.  A  chattel  mortgage,  required  to  be  regis- 
tered under  Act  April  83,  1879,  is  not  admissible 
in  evidence  without  proof  of  its  execution.— Bet- 
terton  v.  Echols,  (Tex.  Sup. )  80  S.  W.  to. 

Anoient  Instmments. 

80.  A  paper  purporting  to  be  a  tetttmonio, 
taken  froni  the  protocol  of  an  order  of  survey 
made  more  than  a  century  ago  by  the  officer  who 
executed  and  was  custodian  of  the  protocol.  Dom- 
ing flrom  proper  custody  and  free  from  suspicion, 
is  admissible  in  evidence  without  proof  of  its 
execution.— Vun Rosenberg r.  Hoynea,  (Tex.  Sup.) 
90  &  W.  148. 

81.  In  trespass  to  try  title,  where  the  deed 
onder  which  defendants  claim  was  executed 
and  recorded  more  than  85  years  before  the 
action  was  brought,  such  deea  is  admissible  in 
evidence  as  an  ancient  instrument,  though  an 
affidavit  has  been  made  impeaching  Its  genuine- 
neas.- McWhirter  v.  AUoi,  (Tex.  CHv.  App.)  20 
&  W.  1007. 

—  Writings    not    showing    complete 
contract. 

83.  The  rule  that,  where  a  written  agreement 
•hows  on  its  face  that  it  Is  incomplete,  the  omitted 
stipulations  may  be  supplied  by  parol,  does  not 
apply  to  contracts,  which  the  statute  of  frands 
requires  to  be  in  writing.— Ringer  v.  Holtzdaw, 
<Mo.  Sup.)  20  S.  W.  800. 

Parol  evidence. 

88.  Parol  evidence  is  inadmissible  to  show 
for  what  purpose  and  to  whom  a  deed  was  in- 
tended to  pass  title.— Prichard  v.  James,  (Ky.) 

20  s.  w.  ae. 

84.  In  an  action  for  trespass  on  lands  rlaimpd 
by  defendant  under  condemnation  proceedings, 
it  is  competent  to  show  by  parol  that  the  claim 
for  damages  under  the  condemnation  wa.4  set- 
tled.—MaysvUIe  &  B.  S.  R.  Co.  V.  Pelham,  (Ky.) 
20  S.  W.  384. 

85.  In  an  action  against  a  trustee  under  a 
will  by  the  assignee  of  the  cestni  one  trust  to 
sequester  the  income  specified  in  sucn  will,  parol 
evidence  is  not  admissible  to  show  that  the  ces- 
tui que  trust  is  a  spendthrift,  the  will  not  creat- 
ing a  spendthrift  trust. — Kingman  v.  Wlnchell, 
(Mo.  Sup.)  20  8.  W.  296. 

80.  Testatrix  bequeathed  all  her  property  in 
trust  to  her  brother,  "to  invest  the  same  in  such 
manner  as  in  his  opinion  will  produce  the  best 
income,"  and  once  m  each  year  to  pay  over  to 
ber  son  the  whole  income  during  lus  life,  and 


thereafter  to  his  children  or  their  descendants; 
and  gave  the  trustee  full  power  to  sell  all  her 
estate,  and  invest  the  same  as  he  deemed  best. 
HM,  in  an  action  bv  the  assignee  of  the  cestni 
qne  trust  against  the  trustee  to  sequester  the 
income  spedfied  in  the  will,  that  evidence  was 
not  admissible  to  show  the  circumstances  at- 
tending testatrix  at  the  time  of  the  execution  of 
the  will.— Kingman  v.  Winchell,  (Mo.  Sup.)  20 
S.  W.  296. 

87.  Where,  in  trespass  to  try  title,  there  is  a 
conflict  in  the  calls  of  a  railroad  survey  incor- 
porated in  the  patent  under  which  plaintifC 
claims,  parol  testimony  is  admissible  to  show 
where  the  metes  and  bounds  were  actually  run 
and  marked  upon  the  ground. — Minor  v.  Kirk- 
land,  (Tex.  Civ.  App.)  20  S.  W.  932. 

88.  In  an  action  to  determine  the  title  to 
land,  where  the  pleadings  show  that  the  lan- 
guage of  the  instrument  conveying  the  land  is 
ambiguous,  the  facts  and  circumstances  of  the 
execution  of  the  instrument  can  be  shown,  to 
explain  its  purpose  and  meaning,  in  order  to 
find  out  the  intention  of  the  makers  thereof. — 
McHugh  V.  Gallagher,  (Tex.  Qv.  App.)  20  S. 

89.  The  maker  of  a  draft  cannot  show,  in  an 
action  against  him  by  the  payee  after  refusal 
of  payment  by  the  drawee,  that  it  was  under- 
stood at  the  time  the  draft  was  given  that  the 
maker  should  not  be  liable  thereon,  but  that  the 
payee  should  look  wholly  to  the  drawee  for  pay- 
ment.—Todd  V.  Roberta,  (Tex.  Civ.  App.)  20  8. 
W.  722. 

40.  The  purchaser  Is  not  precluded  by  a  re- 
cital of  "more  or  less"  in  the  deed  from  shew^ 
ing  by  parol  evidence,  under  an  allegation  of 
fraud  or  mistake,  an  agreement  contempora- 
neous with  the  execution  of  the  deed,  making 
the  transaction  a  sale  by  the  acre. — Franco- 
Texan  Land  Co.  v.  Simpson,  (Tex.  Civ.  App.) 
20  S.  W.  953. 

Belevancy  and  competency. 

41.  Evidence  that,  at  the  time  plainUiFs 
legs  were  amputated,  soon  after  he  was  Injured 
on  a  railroad  tracli,  his  uncle  said  "he  had  often 
warned  plaintiff  to  quit  playing  on  the  railway 
tracks  at  tlie  place  where  the  accident  hap- 
pened," was  incompetent.— Kentucky  Cent.  By. 
Co.  V.  Smith,  (&.)  20  8.  W.  392. 

48.  [n  an  oictlon  of  assumpsit  for  the  equip- 
ment of  defendant's  premises  with  a  sprinkler 
system  to  extingalsh  fires,  where  a  witnew  la 
asked  whether  the  sprinkler  system,  when  once 

Ent  in  a  house,  is  a  permanent  attachment,  and 
e  answers  that,  in  bis  opinion,  that  Is  a  qnea- 
tion  of  law,  and  he  is  not  a  lawyer,  the  ques- 
tion and  answer  are  both  immaterial.— Moore  T. 
H.  Oaus  &  Sona  ManuTg  Co.,  (Mo.  Sup.)  20  S. 
W.  975. 

Evidence  made  competent  by  that  of 
adverse  party. 

43.  Although  error  for  one  to  read  aa  evi- 
dence certain  parts  of  abandoned  pleadings,  yet, 
having  done  so,  it  Is  permissible  for  his  advei^ 
sary  to  read  other  parts  in  explanation  of  those 
first  read.— Medlin  v.  Wllkens,  (Tex.  Civ.  App.) 
20S.W.  1026. 

Exceptions. 

In  deed,  see  "Deed, "  15. 
Necessity  for,  see  "Appeal, "  81,  98. 
To  awara  in  condemnation  .proceedings,  amend- 
ment on  appeal,  see  "Eminent  Domain, "  11. 
To  instructions,  see  "Criminal  Law, "  VH. 

EXOEPnONB,  BTTiTi  OF. 

Bee,  also,  "Appeal;''  "New  TriaL " 

In  criminal  cases,  see  "Criminal  Law, "  177-188. 

Disqualification  of  Judge  to  sign,  see  ^  Judge,"  B, 

Settlement  by   bystanders  —  Bejection 
by  conrt. 

Under  Mansf.  Dig.  ||  5160,  6181,  pro- 
riding  that  it  ia  only  where  exc^tiona  are  ; 
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sented  to  the  judge  for  anoyance,  and  are  re- 
jected by  him,  thnt  thpy  can  be  preserred  by 
the  certificates  and  attidnvits  of  bystanders,  the 
record  must  show  that  such  omitted  exceptions 
were  so  presented  and  rejected  in  order  to  per- 
mit an  appellant  to  add  them  to  bin  bill. — 
Fordrce  t.  Jackson.  (Ark.)  20  8.  W.  628. 

Excessive  Damages. 

Bee  "Damages,  "8-18. 

For  death  by  wrongful  act,  see  "Death  by  Wrong- 
ful Act,  »e. 

EXECUTION. 

Bee,  also,  "Attachment;"  "Garnishment" 

Of  wlU,  see  "Wills, "7-9. 

Return  unsatisfied,  prerequisite  of  creditor**  bill, 
see  "Creditors'  BiU,"  1. 

Rights  of  purchaser  at  execution  sale,  see  "Eq- 
uity, "1. 

Sale,  see  "Judicial  Sales,  "3. 

of  homestead  under,  rights  of  purchaser,  see 

"Homestead, "  28. 

Suit  by  creditor  to  subject  debtor's  equitable  in- 
terest, see  "Equity, " 8. 

Issuanoe  and  validity. 

1.  Act  March  S,  1874,  creating  courts  of  com 
men  pleas,  provides,  by  section  8,  that  "the 
Judgicent  of  said  court  shall  be  a  lien  upon  real 
estate,  and  in  all  other  respects  have  the  same 
force  and  eZfectasjudRmeats  of  the  circuit  court, 
after  a  transcript  thereof  shall  be  Sled  in  the  cir- 
cuit clerk's  office.  •  •  •"  And  It  Is  made  the 
duty  of  the  Judge  to  file  a  certificate  of  all  judg- 
ments in  the  circuit  court,  "setting  forth  briefly 
the  name  of  the  plaintiff  and  defendant  and  the 
amount  and  date  of  JudgmEnt. "  Section  S  pro- 
vides that, "where  real  estate  shall  be  levied  on 
by  virtue  of  an  execution  on  any  judgment  or 
decree  of  said  oourt, "  the  sale  thereof  shall  be 
made  "during  some  term  of  said  oourt, "  and  be 
conducted  as  sales  under  execution  issued  from 
the  circuit  court.  Held,  that  execution  on  a 
Judgment  in  tne  court  of  common  pleas  most  be 
issued  from  that  court  rather  than  from  the  cir- 
cuit oourt ;  and  a  sale  of  real  estate  thereon  is  valid 
as  between  the  parties  to  the  action,  tbough  no 
transcript  of  the  Judgment  was  filed  in  the  cir- 
cuit court.— Bailey   v.  Winn,  (Mo.  Sup.)  90  i3. 

2.  Judgment  was  rendered  in  the  circuit 
court,  and  on  appeal  to  the  supreme  court  was 
affirmed,  and  an  execution  under  which  the  sale 
was  held  was  issued  out  of  the  supreme  instead 
of  the  circuit  court.  Betd  thnt,  though  the  sale 
under  that  execution  might  have  been  voida- 
ble if  the  irregularity  in  its  issuance  had  been 
taken  advantage  of  m  time,  yet  after  the  lapse 
of  50  year«  the  validity  of  the  sale  would  not 
be  questioned. — Block  v.  Morrison,  (Mo.  Sup.) 
aO  S.  W.  340;  Davis  v.  Smith,  Id.  344;  Ham- 
mond V.  Connecticut  Mut.  lAto  Ins.  C3o.,  Id.; 
Same  v.  Gordon,  Id. ;   Same  v.  Honore,  Id. 

8.  After  the  sale  and  confirmation,  in  a 
suit  to  foreclose  a  vendor's  lien,  it  is  error  to 
award  execution  on  one  of  sevemi  notes  given 
for  the  purchase  price  of  the  land,  such  note 
not  being  yet  due. — Watkins  v.  Olifton  Hill 
Land  Ck).,  (Tenn.)  20  S.  W.  248. 
Property  sufcuect  to  levy. 

4.  Though  at  the  time  of  an  execution  sale 
the  surveyor  general  had  not  made  a  return  of 
the  plat  of  the  survey  of  the  land  to  the  record- 
er of  land  titles,  and  consequently  the  govern- 
ment could  have  appropriated  the  land  to  other 
puri>osi>s  at  any  time  before  such  return  to  the 
recorder,  yet  the  judgment  debtor  had  an  inter- 
est which  could  be  sold  on  execution,  his  title 
having  I>een  made  good,  as  against  any  party 
but  the  government,  by  his  taking  the  initiatory 
step*  to  acquire  apatent. — Block  v.  Morrison, 
(Mo.  Sup.)  20  8.  W.  340;  Davis  v.  Smith,  Id. 
344;  Hammond  v.  Oonnecticnt  Mnt.  Life  Ins. 
Co,  U.;  Same  t.  Oordon,  Id.;  Same  v.  Honore, 


Indorsing  time  of  receiving. 

5.  The  purpose  of  Rev.  St  arL  23S3,  in  re- 
quiring the  officer  to  Indorse  on  an  execution  the 
time  of  receiving  it,  being  to  fix  the  time  at 
which  the  lien  and  the  liability  of  the  offli.er  at- 
tached, an  execution  sale  maybe  valid  as  aj;ain?t 
the  Judgment  debtor,  though  the  execution  was 
not  so  indorsed. — Wilson  v.  Swasey,  (Tex.  Sup.> 
80  8.  W.  48. 

Execution  against  executors — Levy  on 
property  of  decedent. 

6.  The  execution  mider  which  defendant* 
claimed  recited  a  judgment  against  testator'* 
executors,  who  were  namb<l  as  defendants  in 
the  ^Tit,  and  commanded  the  sheriff,  "tlmt  of 
the  goods  and  chattels,  lands  and  tenements,  of 
the  said  H.  and  D.,  executors  of  H..  deceased," 
he  make  tlie  moneys,  and  in  all  other  respects 
the  writ  correctly  followed  the  judgment.  The 
return  Indorsed  on  the  writ  showed  a  levy  on 
atid  sale  of  lands  of  the  testator  aa  the  prop- 
ertj'  of  "the  defendants."  Held,  that  there  wa» 
nothing  In  the  writ  to  authorize  a  levy  on  the 
property  of  testator,  and  a  sale  thereof  tln'n- 
tinder  -n-as  void.— Horton  y.  Garrison,  (Tex.  Civ. 
App.)  20  S.  W.  773. 

Bale  —  By  attorney  as  special  commis- 
sioner. 

7.  (Jen.  St.  c  76,  p.  942,  prohibits  any  mas- 
ter commissioner  from  acting  as  such  m  any 
case  in  which  be  is  or  shall  become  interested  as 
attorney  or  otherwise.  Held,  that  a  sale  of  land, 
made  by  ftie  attorney  who  obtained  the  judg- 
ment oc  V  hich  it  was  based,  as  special  commix- 
rioner,  will  be  set  aside  on  exc^rtions  of  the 
debtor  shelving  that  the  sale  was  made  for  an 
inadequate  price,  though  the  commisKioncr,  after 
his  appoint  meut,  renounced  his  employment  as 
attorney,  r.nd  there  is  no  allegation  that  be 
acted  in  bad  faith.— Adkinson  v.  Kausdall,  (Ky.) 

20  S.  w.  ir». 

Bights  of  purchaser. 

8.  Where  an  ezeoution  creditor  is  ignorant, 
at  the  time  of  levy,  of  a  prior  unrecorded  deed 
of  the  real  estate  levied  on,  a  purchaser  at  sale 
Undur  such  execution,  though  knowing  of  the 
deed  at  the  time  of  purchase,  is  not  aflected 
thereby,  and  need  not  show  that  be  is  a  pur- 
chaser for  value. — Blum  v.  Schwarta,  (Tex.  Sup.V 
90  &  W.  61. 

Collateral  attack. 

9.  Though  by  statute  the  sheriff  is  required 
to  divide  land  to  be  sold  under  execution,  when 
it  is  susceptible  of  division,  and  to  sell  onljr  8» 
much  as  is  sufficient  to  satisfy  the  execution, 
yet,  if  he  does  not  comply  with  the  statnte,  the 
sale  is  not  void,  and  cannot  be  questioned  in  a 
collateral  proceeding. — Lewis  v.  Whitten,  (Mo. 
Sup.)  20  i.  W.  617. 

Beturn  of  writ  and  confirmation. 

10.  In  the  absence  of  any  claim  that  property 
sold  on  execution  was  sacrificed,  it  is  immaterisu 

that  the  return  fails  to  show  that  lots  vreta  sold 
sepai'uloly.— Wilson  v.  Swasey,  (Tex.  Sup.)  20  S. 
W.  48. 

Sberififs  deed — Description. 

11.  A  sherifTs  deed  described  the  land  con- 
veyed  as  "all  the  right,  title,  and  claims  of  the 
'  said  R.  in  and  to  the  aforesaid  interest  In  the 
'  old  Hernandez   tract,   the  said   interest  being 
one-half  of  that  part   and  portion   of  the  said 
tract  which  was  transferred  to  the  Manchacas. 
'  the   said   part   and   portion   boing   on    the   east 
[  bank  of  the  San  Antonio  river,  below  and  ad- 
joining the  lands  of  the  Arochias,  commencing 
at    I'ajnritos    creek,    and    running   dovni,   and 
'  known  as  the  'Manchaca  Tract,'  the  interest  and 
I  half  of  the  same  above  sold  and  herein  con- 
veyed  being  the  upper  half."     The  only  pre- 
ceding reference  was  a  statement  that  the  exe- 
cution was  levied  on  certain  property,  "and  an 
interest    in    a    tract  of   land   known   as   the 
'Old    Henundes   Tract,'  on  the    San   Antonio 
liver,"  and  that  the  sheriff  offered  "the  afote- 
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said  interost  in  the  Bernandex  tract  for  gale." 
Xo  state,  cornity,  or  oth«T  political  division 
■wns  unmed.  Hrld.  thnt  the  description  r«i- 
dered  the  deed  void  for  uncertainty. — Beze  v. 
CalTert,  (Tex.  Civ.  App.)  20  8.  W.  U30. 
Seiief  against  execution. 

12.  A  sale  under  a  Judgnient  In  an  action  to 
enioroe  a  meobanic's  lien  will  not  be  enjoined  on 
the  ground  tbat  it  is  void  for  want  of  Jurisdio- 
tion,  as  appears  from  facts  necessarily  matters 
of  record  in  the  lien  case,  as  in  such  case  plaia- 
tifr  cannot  be  injured  bv  the  sale.— Russell  v.  In- 
terstate Lumber  Co.,  (Ua  Sup.)  90  S.  W.  36. 

EXECUTOBS  AND  ASIONIS- 
TBATOBS. 

See,  alM,  "Descent  and  Distribution;"  "Wills." 

Appeal  from  judgment  approving  aoooant,  effect, 
see  "Appeal, "  51. 

Execution  against,  levy  on  decedent's  property, 
see  "Execution, "  S. 

Rescinding  sale  of  land  by  administrator  to  him- 
self, see  "Equity,  "11. 

Sole  of  children's  homestead,  right  of  purchaser 
to  subrogation,  see  "  Subrogation, "  8. 

Assets — Personalty. 

1.  In  a  proceeding  in  equity  by  the  heirs 
of  a  decedent  to  recover  a  dwelling  house,  the 
petition  contained  the  averments  that  the  lot 
on  which  the  house  in  question  stood  was  the 
property  of  defendant,  and  the  house  was  the 
property  of  plaintiffs'  decedent,  which  at  her 
death  passed  to  them  as  her  heirs.  HM,  that 
by  these  averments  the  house  is  personal  prop- 
erty, which  passes  to  the  administrator  of 
plaintiffs'  decedent,  who  alone  has  the  right  of 
Mction.— BrowD  v.  Turner,  (Mo.  Sup.)  20  S.  W. 

Allovrsnce  of  demands. 

3.  Where  an  administrator  bus  allowed  in 
full  a  claim  against  the  estate,  bis  filing  objec- 
tions to  the  claim  before  it  is  acted  on  by  the 
county  court  does  not  so  nnllify  his  allowance  of 
it  as  to  oust  the  county  court  of  jurisdiction  to 
pass  on  it.— Honsoi  v.  International  Bids.  &  Loan 
Ass'n,  (Tex.  Sup.)  SO  H.  W.  11& 

Debts  seoured  by  mortgage. 

3.  The  faot  that  demands  exhibited  against 
an  estate  within  a  year  after  the  granting  of 
lettcrb  of  administration  are  of  a  higher  class 
than  those  exhibited  thereafter  is  of  no  Impor- 
tance In  an  action  to  foreclose  a  mortgage  on  land 
belonging  to  the  estate,  though  it  maybe,  if  there- 
after an  allowance  for  a  deQcLancy  is  asliad  against 
the  general  estate. — Tucker  r.  wells,  (Ho.  Sup.) 
20  e.  W.  IM. 

4.  The  action  of  the  county  court  in  settlne 
aside  a  homestead  to  tho  decedent's  unmarried 
daughters  does  not  divost  the  court  of  authority 
to  charge  the  property  with  a  suparior  mortgage 
lien.  —  Honsel  v.  International  Bidg.  tt  Loan 
Ass'n,  (Tex.  Sup.)  20  a  W.  US. 

Judgment  against  estate — Construction. 

5.  ^^^lere  a  judgment  decreed  that  the 
plaintiff  therdn  recover  of  testator's  estate,  and 
that  execution  be  levied  upon  the  "effects"  of 
said  estate,  it  included  real  estate,  as  well  as 
perKontilty.— Horton  v.  GarriMkn,  (Tex.  Civ. 
App.)  20  S.  "W.  773. 

Action  by  creditors  against  distributees 
— Iiimitatlon. 

6.  Civil  Code  Pr.  |  470,  which  limited  the 
period  within  which  creditors  who  had  failed  to 
appear  before  the  commissioner  appointed  by 
the  court  and  prove  their  claims  against  a  de- 
cedent's estate  mlf^t  bring  a  direct  action 
against  legatees  and  distributees,  was  impliedly 
repealed  by  Const.  1874,  art.  7,  I  84,  which 
vesta  In  probate  courts  the  exclusive  jurisdic- 
tion of  matters  of  administration  of  deceased 
persons'  estates. — Harris  v.  Wataon,  (Ark.)  20 
a  W.  629. 


Power  to  change  Icoation  of  bead-rlgbt 

certificate. 
7.  An  administratrix  liaa  no  right,  without 
authority  of  the  probate  court,  to  shift  the  lo- 
cation or  a  head-right  certiUcnte. — Jones  v.  Lee^. 
(Tex.  Civ.  App.)  20  S.  W.  8G3. 

Settlements  and  accounting. 

8.  Where  the  land  of  an  Intestate  is  left  In 
possession  of  the  heirs,  and  the  administrator 
with  their  consent  pastures  bis  mules  on  such 
land,  he  is  not  chargeable  as  administrator  with 
the  value  of  the  pasturage.— McPike  v.  McPike, 
(Mo.  Sup.)  20  8.  W.  18. 

9.  An  administrator  Is  chargeable  as  snch 
wltn  money  collected  by  him  in  payment  of  a 
debt  due  to  bis  intestate,  even  though  such  pay- 
ment was  made  In  a  foreign  state.— McJr'ike  V. 
McPilie,  (Mo.  Sup.)  20  S.  W.  18. 

to.  An  administrator  is  entitled  upon  bt» 
tlnal  accounting  to  credit  for  mouuy  paid  by  him 
for  the  schooling  and  clothes  of  his  Intestate's, 
daughter,  where  such  p.iyments  were  made  dur- 
ing the  intestate's  lifetime  and  were  not  intend- 
ed as  a  gift,  and  where  the  claim  therefor,  tbougb 
not  formally  allowed  in  the  probate  court,  was 
included  in  a  settlement  approved  by  that  court. 
—McPike  v.  McPike.  (Mo.  Sup.)  20  S.  W.  li). 

liiability  for  rents  and  profits. 

11.  A  Missouri  administrator  is  not  cbargea- 
t>le  as  .administrator  for  rents  oolleoted  by  him 
fiom  land  of  iho  iutestate  in  Illinois,  where  sucb 
rents  accrued  after  the  intestate's  Uoatb,  in  the 
absencoof  any  proof  tbat  the  laws  of  lllinoisgave 
him  as  administrator  any  power  to  collect  suolv 
rents.— McPike  v.  McPike,  (Mo.  Sup.)  80  S.  W.  1&. 

Credit  for  Interest  on  money  ad- 
vanced. 

13.  An  administrator  is  not  entitled  to  interest, 
on  money  advanced  by  him  for  the  use  of  the  es- 
tate.—McPike  V.  McPike,  (Mo.  Sup.)  80  8.  W.  19. 

Sales  under  order  of  court. 

18.  Where,  In  behalf  of  a  creditor,  an  ad- 
ministrator applies  for  leave  to  sell  the  estate  of 
decedent,  and  an  adverse  claimant  shows  a  con- 
nected chair  of  title  from  the  heirs  of  tlie  de- 
ceased, a  delay  of  more  than  seven  years,  before 
letters  of  administration  are  obtained,  without 
sufiicient  excuse,  M  unreasonable,  and  will  de- 
feat the  application.— Roth  v.  Holland,  (Axk.) 
20  8.  W.  Ml. 

Summary    proceedings    without 

pleadings. 

14.  Civil  Code,  tit.  19.  {  773,  declaring  that 
In  actions  for  the  sale  of  realty  the  court  may 
determuie  summarily,  with  or  witimut  written 
pleadings,  the  amount  of  any  tax  upon  the  said 
realty,  and  may  provide  for  payment  of  some  in 
the  judgment,  if  it  is  applicable  to  the  settle- 
ment of  a  decedent's  estate,  and  the  sale  of 
realty  to  pay  debts,  does  not  mean  that  the 
court  may  determine  the  said  tax  without  sat- 
lafttctory  evidence  as  to  its  validity,  since  this 
would  be  unconstitutional,  and  contrary  also  to 
Oen.  St.  art  2,  c.  39,  {{  35-39,  which  declare 
that  no  demand  against  a  decedent's  estate 
sliall  he  paid  by  a  representative,  or  allowed  as 
a  <Tedit  by  any  court,  unless  verified,  but  means 
simply  that  the  court  may  proceed  without 
written  pleadings.— Gay  v.  Gi^  of  Louisville, 
(liy.)  20  S.  W.  200. 

Bight  to  appeal. 

16.  The  fact  that  no  exception  la  taken  l>e- 
low  to  a  judgment  under  Civil  Code,  tit.  10,  { 
773,  declaring  that  In  actions  for  the  sale  of  real- 
ty the  court  may  determine  summarily,  with  or 
without  written  pleadings,  the  amount  of  any 
tax  upon  the  said  realty,  and  may  provide  for 
payment  ot  same,  does  not,  where  several  of  the 
parties  are  Infants,  affect  their  right  to  the  ex- 
amination of  the  matter  on  appeal.— Gay  v.  Gitr 
of  Louisville,  (Ky.)  20  S.  W.  2(36. 
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SeUlng  land  reserved  for  homestead — 
Misdemeanor. 

16.  Acta  1873,  No.  lOS,  I  9,  prarldea  that 
where  an  adminlBtrator  attempts  to  sell  land 
which  has  been  reserved  from  sale  for  home- 
stead he  shall  be  deemed  KoUtjr  of  a  misde- 
meanor. Hdd,  that  the  fact  that  the  purchaser 
assisted  the  administrator  in  appraising  the 
(and  for  snch  sale  did  not  make  him  an  accom- 
plice in  the  administrator's  misdemeanor,  since 
the  order  of  sale  was  necessarily  made  before 
the  appraisement  took  place,  and  since  the  onix 
ground  on  which  he  conld  be  held  an  accom- 
plice would  be  that  he  had  assisted  in  the  ap- 
pnisement  with  a  view  to  persuading  the  ad- 
ministrator to  make  the  sale. — Bond  t.  Mont- 
g«»ier7,  (Ark.)  20  S.  W.  52S. 

Bight  of  parohaser  to  subrogation. 

17.  Acts  1878.  No.  105,  i  9.  provides  that 
where  an  administrator  attpmpts  to  seil  land 
which  has  been  reserved  from  sale  for  home- 
stead he  shall  be  deemed  guilty  of  a  -misde- 
meanor, and  be  panishable  with  fine  and  im- 
prisonment. Hda,  that  where  an  administra- 
tor attempted  to  sell  land  thus  exempted,  to 
satisfy  creditors  of  the  estate  from  which  such 
homestead  was  reserved,  he  alone  was  guilty  of 
a  misdemeanor,  and  the  purchaser  at  such  sale 
was  not  guilty  of  any  wrongdoing,  snch  as 
would  bar  his  right  to  be  subrogated  to  the 
rights  of  the  creditors  for  whose  benefit  such 
sale  was  made. — Bond  v.  Montgomery,  (Ark.) 
20  S.  W.  525. 

18.  In  an  action  to  vacate  an  order  of  oonrt 
under  which  lands  reserved  from  sale  for  home- 
stead were  sold,  and  to  avoid  the  sale,  defend- 
ant, who  purchased  the  land,  filed  an  answer  in 
the  nature  of  a  cross  complaint,  admitting  that 
he  acquired  no  title  by  the  sale,  bnt  averred 
therein  that  the  land  was  sold  to  satisfy  cred- 
itors of  the  estate  in  which  such  homestead  waa 
claimed,  and  asked  for  a  subrogation  to  the 
rights  o^  such  creditors.  BM.  that  the  answer 
was  demurrable,  because  it  failed  to  show  that 
the  purchase  money  paid  by  defendant  was  ap- 
plied to  the  payment  of  such  creditors.— Bcmd 
T.  Montgomery,  (Ark.)  20  S.  W.  525i 

Exemplary  Damages. 

For  death  by  wrongful  act,  see  "Death  Ity  Wrongs 
fulAct,"6. 

Bxemptlons. 

See  "Homestead. " 

From  state  regulation  of  tolls,  see  "Tnmplkes  and 

Toll  Roads,  "8. 
—  taxation,  see  "Taxation,  "8, 4. 

ISxpeaet  Testimony. 

See  "Evidence,  "21,  82. 

Express  Oompanies. 

Liability  of  railroad  oompany  to  express   mes- 
senger, see  "Carriers,  **  14. 

EXTRADITION. 

Sufficiency  of  affidavit. 

Defendant  was  convicted  of  selling  and  de- 
livering a  forged  check,  wllh  intent  to  have  the 
same  passed,  he  having  been  arrested  In  and 
brought  back  from  another  state  by  requisition 
based  upon  an  alfldavit  chargiog  that  he  feloni- 
ously forged  a  certain  check,  setting  it  out  in 
full,  with  intent  to  cheat  and  defraud,  and  that 
be  had  the  same  in  possession,  and  did  feloni- 
ously sell,  exchange,  utter,  pass,  and  deliver  it, 
for  a  valuable  conaideratioi!,  knowing  the  same 
to  be  forged,  with  intunt  to  pass  the  same. 
Held,  that  the  alBdavit  was  sufficient  to  give  the 
court  jurisdiction  of  defendant's  person.— State 
V.  Patterson,  (Mo.  Sup.)  2U  8.  W.  9. 


Faotorladng  Frooeoa. 

See  "Ghkmishment. " 

Factors  and  Brokers. 

See  "Principal  and  Agent. " 

Liability  of  broker  for  selling  cotton  snbjeot  to 

landlord's  lien  or  mortgage,  see  "Trover  and 

Conversion, "  8, 8. 

FALSE  FBBTENSE8. 

See,  also,  "Deceit; "  "Fraud.  " 
Statute  punishing,  see  "Statutes, "9. 

Indictment  and  information. 

1.  Rev.  St  187B,  i  1561,  provides  that  in  an 
Indictment  of  one  charged  with  fraudulently  ob- 
taining or  attempting  to  obtain  property  it  shall 
be  a  sufficient  description  of  the  offense  to 
charge  that  the  accused  did  "unlawfully  and 
felouonsly  obtain  or  attempt  to  obtain  •  •  • 
money  or  property  by  means  and  by  use  of  a 
cheat  or  fraud,  or  trick."  HM,  on  the  trial  of 
one  charged  with  attempting  to  obtain  money  by 
a  trick,  uat  an  Indictment  charging  that  defend- 
ant "did  unlawfully  and  felonioualy,  with  in- 
tent to  cheat  •  •  •  attempt  to  obtain  •  •  • 
property  •  •  •  by  means  of  and  by  use  of  a 
cheat  a  fraud,  a  tnck,  a  deception,  false  and 
fraudulent  representations  and  statements,  and 
a  l<ogus  metal."  was  sufficient  withont  stating 
of  what  the  ''cheat  fraud,"  etc.,  consisted.— 
State  T.  Morgan,  (Mo.  Sup.)  20  S.  W.  45& 

2.  An  indictment  charging  defendant  with 
unlawfully  attempting  to  obtain  from  M.  money, 
"by  means  *  *  *  of  a  cheat  and  a  fraud  and  a 
trick  and  deception,  and  false  and  frandnlent 
representation,  and  a  false  pretense  and  a  con- 
fidence game/  with  the  felonious  Intent  to  de- 
fraud M.,  sufficiently  informs  defendant  of  the 
"nature  and  cause  of  the  accusation,"  as  re- 
quired by  Bill  of  Rlehts,  i  22,  and  is  in  com- 
pliance with  Rev.  St  I  3826,  providing  that 
"every  peivon  who,  with  Intent  to  cheat  and  de- 
fraud, shall  obtain,  or  attempt  to  obtain,  •  *  * 
by  means  or  by  use  of  any  trick  or  deception,  or 
false  and  fraudulent  representation  or  state- 
ment or  pretense,  or  by  any  other  means  or  in- 
stmment  or  device,  commonly  called  the  confi- 
dence game,'  *  *  •  shall  be  deemed  gnilty 
of  a  felony:    •    •    •    fundi  It  nhull  h«    •    •    • 

■ntBcienl:    *     • 


sufficient 
did  on 


•    [and]  it  ahaU  be 

to  charge  that  the  aoeased 

tinlawfuUy  and  feloniously  attempt 


to  obtain  (as  the  case  may  be)  from  A. 

his    •    •    •    money    •    *    •    by  means  and  by 

use  of  a  cheat  or  fraud  or  trick  or  deception. 


or  false  and  fraudulent  representation  or  state- 
ment, or  false  pretense  or  confidence  game." 
Sherwood,  C.  J.,  and  Brace  and  Gantt  JJ.. 
dissenting. — State  v.  Jackson,  (Mo.  Sup.)  20  S. 
\V.  074. 

Inatruotions. 

8.  In  a  trial  for  attempting  to  obtain  money 
by  the  confidence  game,  it  is  reversible  error  to 
wholly  omit  from  the  charge  to  the  jury  the 
element  of  intent  to  cheat  and  defrand.--State 
V.  Jackson,  (Mo.  Sup.)  20  S.  W.  674. 

Federal  Qnestioii. 

See  "Courts, "  12 ;  "  Removal  of  Causes, "  2. 

Fees. 

Of  sheriffs,  see  "Sheriffs  and  <>>nstables, "  1. 

Fellow  Servant. 

Negligence  of,  see  "Vaster  and  Servant, "  88,  SiL 

Feme  Covert. 

See  "Husband  and  Wife." 


Digitized  by 


Google 


INDEX. 


1195 


FENOES. 

Criminal  proseontion  —  PnlUng    down 
fence. 

1.  W.  poTchaaed  certain  land,  aappoiing 
that  the  taice  indoaing  it  waa  on  <jie  line,  but 
afterwards,  being  informed  that  a  part  of  the 
land  inclosed  belonged  to  a  railroad  companjr, 
leased  it  from  it  He  knew  at  the  time  he 
leased  it  that  B.  disputed  title  to  such  strip 
with  the  companjr,  and  planted  com  thereon 
over  B.'s  objection.  In  a  proceeding  between 
the  company  and  B.  to  ti7  title,  W.  not  being 
a  party  thereto^  the  land  was  adjudged  to  be- 
long to  B.,  who  moved  the  fence  to  the  line 
thus  established,  40  feet  in  on  the  land  leatsed 
by  W.,  leaving  VA  acres  of  W.'s  com  on  the 
«utside.  field,  that  the  fence  belonged  to  B., 
and  in  moving  it  he  was  not  guilty  of  removing; 
the  fence  of  another,  under  Act  March  1(, 
1887.    Davidson,  J.,  dissenting.— Bybee  ▼.  State, 

Sex.  Cr.  App.)  20  S.  W.  ^4;  McCoy  ▼.  Same, 
.826. 
S.  On  a  prosecution  for  pulling  down  the 
fence  of  the  prosecuting  'n-itness  without  bis 
consent,  it  Is  error  to  refuse  to  instruct  that 
the  tearing  down  would  not  be  unlawful  if  it 
became  necessary  for  defendant  to  do  so  in  or- 
der to  remove  his  own  fence  onto  his  own  land 
in  compliance  with  a  demand  from  the  prose- 
cuting witness,  and  that,  if  the  latter  then  con- 
structed any  port  of  hu  fence  ou  defendant'a 
land,  defendant  had  a  right  to  remove  snch 
part,  if  he  could  do  so  without  provoking  a 
nreach  of  the  peace:  there  being  evidence  in 
the  case  to  which  such  instruction  is  applica- 
bIe.-iTonea  t.  State,  (Tex.  Cr.  App.)  20  S.  W. 
«26. 

Field  Notes. 

Bee  "Bonndaries, "  •. 

Filing  Pleading. 

See  "Fraottoe  in  CItU  Cases, »  8, 4. 

Findings. 

By  eonrt,  see  "Trial, "  87. 

FINBS. 

Who  entitled  to. 

Act  Mardi  4,  1860,  (OreenviHe  Towa 
'Charter,)  provides  that  llie  police  judge  of  that 
town  shau  have  exdnsive  jnrisdiction  over  the 
county  judge  and  jnttices  of  that  conntr  for  the 
trial  of  all  penal  offenses  committed  within  the 
-corporate  limits;  and  that  all  fines  collected  shall 
be  paid  to  the  town  treasurer  for  the  use  of  the 
t'wr,.  Act  JIarch  23.  1S88.  (amendatory  of 
■Greenville  Cliarter,)  provides  that  all  fines  im- 
jidsimI  for  violation  of  the  ordinance.^  of  the  town, 
nx  well  as  for  violations  of  the  penal  laws  of  the 
KYimmonwealth,  committed  within  the  corporate 
limits  of  seid  tn-n-n,  shall  be  for  the  use  of  the 
town.  Hidd,  that  fines  imposed  iu  the  circuit 
court  for  violations  of  the  state  laws,  though 
commirted  within  the  corporate  limits  of  Green- 
ville, tlo  not  belong  to  that  town.— Trustees  of 
■GreeDville  r.  Townea,  (Ky.)  20  S.  W.  912. 

Fires. 

Bee  "Arson." 

Liability  of  carrier  for  damages  caused  by,  see 

"Carriers,"  1,3. 
Liability  of  railroad   companiea,   see  "Railroad 

Companies, "  52. 

Foreclosure. 

Of  mechanic's  lien,  see  "Mechanics'  Llena,"  7-V. 
Of  mortgage,  see  "Uortgages, "  10-liS. 

Foreign  Corporations. 

Levy  on  stock,  see  "  Attaohment, "  8, 4. 


Forfeiture. 

Of    lands    purchased    from  state,   see  "Public 
Lands,"?. 

FOBOEBT. 

Wbat  oonstltatee. 

1.  Rev.  Bt.  S  S<»t,  which  provides  that  every 
person  wbo  shall  sell,  exchaoRe,  or  deliver,  for 
any  oonslderation,  any  forged  Instrument,  know- 
ing the  same  to  be  forged,  "with  intent  to  have 
the  same  altered  or  passed, "  shall  be  adjudged 
guilty  of  forgery  in  the  second  degree,  applies  to 
a  case  where  the  person  to  whom  the  forged  in- 
strument waa  sold  was  ignorant  of  the  forgery, 
and  merely  intended  to  pass  it  believing  it  to  be 
genuine.— State  v.  Patterson,  (Mo.  Sup.)  20  S. 

Evidence — Sufficiency. 

8.  Defendant  sold  an  organ  to  P.,  and  de- 
livered notes  and  a  mortgage  purporting  to  be 
made  by  P.  to  his  employers,  who  required  a 
mortgage  to  be  taken  on  every  sale.  P.  denied 
signing  or  authorizing  the  mortgage.  Defend- 
ant admitted  on  the  trial  that  P.  was  to  get  the 
organ  without  a  mortgage,  but  said  that  he  did 
not  know  how  this  mortgage  was  made,  and 
that  he  knew  nothing  of  three  other  indictments 
against  Um  for  simUar  forgeries.  BM,  that  a 
verdict  of  guilty  would  not  be  disturbed. — Gas- 
ton V.  Stete,  (Tex.  Cr.  App.)  20  S.  W.  686. 

FOBNIOATION. 

Indictment  —  Allegation   that    defend- 
ants were  onmarried. 

An  indictment  charging  fornication,  al- 
leging "ndther  of  said  persona  being  then  and 
there  lawfully  married  to  another  person  then 
living;"  snffidently  cfaarces  the  fact  that  defend- 
ants are  unmarried.- Stebblna  t.  State,  (Tex. 
Cr.  App.)  20  &  W.  662. 

FBAUD. 

Bee,  also,  "Deceit;" "False  Pretenses;"  "Fraudu- 
lent Conveyances. " 
As  ground  for  canceling  contracts,  see  "Equity,* 

Pleading. 

In  an  action  against  a  railroad  company 
for  work  performed  under  a  construction  con- 
tract wtildi  provided  that  the  amonnt  of  wvrk 
done  ahonld  be  determined  by  the  measurements 
of  the  company's  engineer,  an  allegation  that 
the  engineer  fraudulently  failed  to  make  the  re- 
quired measurements  is  insuffident  to  enable 
Slaintiffs  to  impeach  his  measurement,  as  it 
oes  not  give  any  information  as  to  the  nature 
of  the  fraudulent  acts  relied  on.— Williams  v. 
Chicago,  S.  F.  &  C.  By.  Co.,  (Mo.  Sup.)  20  S. 
W.  631. 

FBATTDS,  STATXTTE  OF. 

Written  authority  to  bind  surety,  see  "Prlnoipal 
and  Agent,  "4-0. 

Sufficiency  of  memorandum. 

1.  A  written  memorandum,  stating  that  it  is 
agreed  1^  the  parties  that  each  of  them  can  sell 
certain  lots,  ''and  each  par^  has  the  privilege  to 
siell  each  lot  at  $250,  wliich  shall  satisfy  Mr. 
Ringer  in  full  for  said  lots/'  and.  If  sale  Is  not 
made  within  16  days  Mr.  H.  "Is  to  pay  to  Mr. 
Ringer  the  original  price  agreed  upon  between 
them,"  is  Insuffident,  within  the  statute  of 
frauds,  where  the  agreement  as  to  "the  original" 
price  is  oral.— Ringer  v.  Holtsdaw,  (Mo.  Sup.) 
20  S.  W.  800. 

S3.  A  writing  in  terms  as  follows:  "Becdved 
rdate]  of  T.  $100  part  of  cash  payment  on  lot 
No.  4  block  9  N.  E.  In  M.  on  following  terms, 

t 6,100  $2,660  cash,  $1,181.26  in  four  montha 
1,181.26  in  eight  months  with  6  fter  &  three 
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company  notes  $02.50  each,  in  1,  2,  &  3  years. 
[Signed]  O.  By  F.,  Agt.,"— is-  full  evidence  of 
ft  contract  of  sale  and  purchase  ot  land,  and 
enforceable  by  either  party,  under  Gen.  St.  c.  22, 
§  1,  providing  that  no  action  will  lie  on  "a  con- 
tract for  the  sale  of  real  estate,  unless  the  con- 
tract, or  some  memorandum  or  note  thereof,  be 
in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent." 
-Tyler  t.  Ontzs,  (Ky.)  20  a  W.  266. 

Sale  of  land — Description  of  property. 

8.  A  petition  claiming  damages  for  allegsd 
breach  of  contract  in  failing  to  purchase  "thirty- 
three  feet  of  ground  on  the  e.ist  side  of  Qrand 
avenue,  lying  between  Uissouri  avenue  and  Sixth 
street,  and  fronting  on  Grand  avenue,  in  Kansas 
City,  Mo.,"nn(3er  a  contract  to  purcHase  "ground 
lying  between  Missouri  avenue  and  Sixth  street 
on  the  east  side  of  Qrand  avenue,  "  is  demurra- 
ble for  wane  of  a  sufflcient  description  ot  the 
land  to  satisfy  the  statute  uf  frauds.— Fox  v. 
Courtrey,  (Mo.  Sup.)  80  8.  V  ao. 

4.  A.  statement  in  a  receipt  that  the  pay- 
ment made  is  for  the  land  bought  "adjoining 
the  McKebly  land"'  is  rot  a  siiffic'pnt  mfui- 
orandum  of  the  sale  to  comply  with  the  statute 
of  frauds,  when  there  is  a  controversy  between 
the  parties,  which  can  only  be  settled  by  verbal 
evidence,  as  to  which  one  of  two  tracts,  both 
answering  the  description,  is  meant;  and  spe- 
cific performance  of  such  agreement  cannot  be 
enforced.-Joncs  t.  Tye,  (Ky.)  20  S.  W.  388. 

Agreements  not  to  be  performed  In  a 
year. 

5.  A  verbal  contract  by  defendant  to  place 
cars  on  Its  track  at  plaintiffs'  mill,  for  their  use, 
nntil  such  time  as  tneir  business  would  Justify 
defendant  in  building  a  switch  at  the  mill,  and 
then  to  build  the  switch  and  place  cars  thereon, 
the  obligation  to  continue  so  long  as  plaintiffs 
should  operate  a  mill  on  the  line  of  defendant's 
road,  being  a  contract  which  might  have  been 
completed  within  one  year,  and  mere  being  no 
understanding  that  it  was  not  to  be  so  per- 
formed, though  its  duration  might  extend  fur- 
ther, is  not  within  the  statute  of  frauds.  Rail- 
way V.  WhiUey,  16  a  W.  465,  54  Ark.  199. 
followed.— Sweet  v.  Desha  Lumber  &  Planing 
Co.,  (Ark.)  20  S.  W.  614. 

FAAUBUIiENT  OONVHY- 
ANGE8. 

See,  alio,  "Prand. " 

What  oonstitntea — In  general. 

1.  Where  a  trust  deed  of  chattels  requires  the 
trustee  to  proceed  "at  once"  to  sell,  unrestricted 
as  to  prices  and  at  publio  or  private  sale,  the  fact 
that  such  sale  may  be  continued  from  day  to  day 
does  not  indicate  any  intent  to  delay  creditors. — 
WiUU  V.  Satterfleld,  {Tex.  Sup.)  20  S.  W.  155. 

8.  A  mortgage,  authorizing  the  sale  of  a  stock 
ot  goods  by  a  trustee  for  the  benefit  of  creditors, 
"either  at  wholesale,  retail,  or  in  job  loti,  and 
In  either  or  all  of  said  ways,  so  as  to  realize  the 
money  therefor  in  the  speediest  way  consistent 
with  the  interest  of  all  concerned, "  is  not  invalid, 
as  hindering  and  delaying  creditors  by  provid- 
ing only  tor  private  sales,  as  it  permits  either 
public  or  private  sales. — Simon  v.  UcDouaid, 
(Tex.  Sup.)  20  a.  W   52. 

8.  A  conveyance  of  a  stock  of  goods  by 
an  insolvent  debtor  in  trust  to  sell  the  same 
for  cash  with  all  reasonable  dispatch  at  the 
market  price,  and  apply  the  proceeds  to  the 
payment  of  a  particular  debt,  is  fraudulent  as 
to  the  grantor's  other  creditors,  where  the 
value  of  the  goe<ls  ttreatly  exceeds  the  amount 
of  the  debt,  and  the  trustee  is  allowed  six 
mouths  in  which  to  sell. — Puckett  v.  Richard- 
■OB  Dnw  Co.,  (Tex.  Civ.  App.)  20  S.  W.  1127. 

4.  ISzisliug  creditors  luay  show  that  a 
sale  of  goods  by  their  debtor  was  fraudulent 
iu  fact,  notwithstanding  he  may  have  been  sol- 
vent; and  an  instruction  that,  if  at  the  time 


goods  were  sold  by  a  debtor,  he  was  solvent, 
and  had  sufficient  property  within  the  reach 
of  his  creditors,  independently  of  the  goods 
sold,  to  meet  his  linbilities,  said  sale  did  aot 
have  the  effect  to  hinder  and  defraud  bis  cred- 
itors, then  they  cannot  question  the  terms  and 
purpose  of  the  sale,  is  misleading  and  erroneona. 
— Schmick  v.  Noell,  (Tex.  Civ.  App.)  20  S.  W. 
1136. 

5.  Where  a  new  corporation  is  organized  by 
the  sanction  and  concurrence  of  the  officers  of 
another  corporation  for  the  express  purpose  of 
acquiring_  its  property,  and  the  transfer  of  the 

?roperty  is  accomplished  mainly  through  the  ef- 
orts  of  such  otficera,  who  in  tlie  mean  time 
have  become  directors  in  the  new  corporation, 
and  the  only  consideration  for  the  transfer  Is  an 
agreement  by  the  new  corporation  to  issue  to 
the  old  a  small  part  of  its  stock,  the  transaction 
is  void  as  against  the  creditors  of  the  old  cor- 
poration.—Vance  V.  McNabb  Coal  &  Coke  Ca, 
(Tenn.)  20  S.  W.  424. 

6.  The  stock  so  issued  to  the  old  corpora- 
tion cannot  be  appropriated  by  shareholders  to 
the  detriment  of  creditors,  but  it  is  liable  for 
the  corporate  debts.— Vance  v.  McNabb  Coal  & 
Coke  Co.,  (Tenn.)  20  S.  W.  424. 

7.  A  deed  conveying  a  stock  of  merchan- 
dise to  a  person  in  trust  to  sell  the  same,  and 
apply  the  proceeds  as  realized  on  certain  debts, 
is  not  fraudulent  per  se  as  against  other  credit- 
ors of  the  grantor,  where  it  contains  no  provision 
reserving  any  benefit  or  advantage  to  the  gran- 
tor at  the  expense  of  the  creditors,  and  has  no 
defects  renderinj^  it  inoperative  as  a  convey- 
ance, nnd  is  not  in  violation  of  the  assignment 
law.— Simon  v.  Ash,  (Tex.  Civ.  App.)  20  S.  W. 
719. 

Beservation  for  benefit  of  grantor. 

8.  A  conveyance  of  a  stock  of  goods  In 
tmst  to  sell  the  same,  and  apply  the  proceeds 
to  the  payment  of  a  particular  debt,  is  not  void 
on  its  face  merely  because  it  provides  that  the 
surplus  shall  be  paid  over  to  the  grantor,  even 
though  the  graator  is  insolvent  when  it  is  exe- 
cuted, such  provision  being  prwer  in  a  mort- 
gage; and,  where  this  is  ue  oiuy  objection  to 
an  offer  of  the  conveyance  In  evidence,  it  is  er- 
ror to  exclude  it. — Puckett  v.  Richardson  Drag 
Co.,  (Tex.  Civ.  Aijp.)  20  S.  W.  1127. 

9.  Provisions  iu  a  deed  of  trust,  giving  the 
trustee  authority  to  employ  attorneys  to  carry 
on  the  business  for  4%  months,  and  directiag 
tliat,  after  the  payment  of  debts  mentioned 
in  the  deed,  any  remaining  goods  or  balance  of 
money  shall  be  returned  to  the  grantor,  while 
they  are  badges  of  fraud,  do  not,  of  them- 
selves, render  the  deed  void. — Simon  T.  Ash, 
(Tex.  Civ.  App.)  20  S.  W.  719. 

Preferring  creditors — Erroneous  state- 
ment as  to  debts. 

10.  A  deed  of  merchandise.  In  trust  to  sell 
the  same  for  the  benefit  of  certain  preferred 
creditors  therein  named,  will  not  l>e  void  be- 
cause of  an  erroueous  statement  as  to  the 
amount  of  the  debt,  unintentionally  made,  or 
because  through  iuadvertenee  a  debt  is  recited 
as  still  subsisting  which  has  been  paid,  or 
against  which  there  is  a  set-off;  but  the  mis- 
statements may  be  explained. — Simon  v.  Ash, 
(Tex.  Civ.  App.)  20  S.  W.  719. 

To   secure    several    creditors  —  Claims 
partly  fraudulent. 

11.  If  any  of  the  debts  mentioned  In  a  deed 
of  merchandise  In  trust  to  sell  the  same  for  the 
benefit  of  preferred  creditors  are  false  and  fic- 

1  titious  in  whole  or  In  part,  and  it  is  so  charged 
I  in  the  pleading  of  an  attacking  creditor,  the 
I  deed  is  void  for  fraud,  even  though  the  other 

creditors  whose  claims  are  jnst  and  true  do  not 

know  of  the  fraud.— Simon  ▼.  Ash,  (Tex.  Civ. 

App.)  20  S.  W.  719. 

Change  of  possession. 

12.  Where  a  trust  deed  empowering  the  tms- 
tee  to  "take  immediate  possession  of  the  goods,, 
wares,  and  merchandise"  of  the  graBtor-  iaprop* 
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erl;  filed,  it  Is  not  necesstfiT  to  Its  validity  that 
there  shall  be  an  immediate  delivei7,  followed 
bv  actual  oontinned  possession.— WiUts  »,  Batter- 
Held,  (Tex.  Sup.)  80  8.  W.  165. 
Consideration. 

13.  The  fact  that  the  ralae  of  eoods  sold 
may  have  been  largely  in  excess  of  the  amount 
dne  the  vendee  on  the  notes  which  formed  the 
consideration  for  the  snip,  would  not  of  itself 
make  the  sale  fraudulent,  but  it  would  be  a 
circumstance  from  which  the  jury  might  infer 
that  a  preference  was  made  In  fraud  of  other 
creditors.— State  v.  Mason,  (Mo.  Sup.)  20  8.  W. 
U29. 

14.  Where  a  sale  is  attacked  by  creditors  of 
the  vendor  on  the  gronnd  of  fraud,  and  the  only 
consideration  claimed  for  the  sale  is  the  surren- 
der of  certain  notes  held  by  the  vendee  against 
the  vendor,  the  Question  of  the  validity  of  the 
notes  is  for  the  jury.— State  v.  Mason,  (Mo. 
Sup.)  20  S.  W.  62i). 

1.5.  When  a  husband  deeds  lands  to  his  wife 
without  any  coiisidi-ration.  there  being  no  evi- 
dence that  it  was  done  in  fraud  of  creditors, 
either  prior  or  subsequent,  the  land  becomes 
hers;  and  when,  after  her  subsequent  sale  of  it, 
she  loans  her  husband  the  purchase  money  on 
his  promise  to  repay  her,  he  becomes  her  debt- 
or, and  in  payment,  though  insolvent,  he  may 
transfer  property  to  her. — De  Prato  v.  Jester, 
(Ark.)  20  S.  W.  807. 

16.  Where  a  husband  owed  his  wife  a  little 
over  $500,  and  conveyed  to  her  a  house  and  lot 
worth  about  ^000,  and  there  is  no  evidence  that 
she  designed  to  aid  him  to  dfft'at  the  claim  of 
any  of  his  creditors,  or  that  she  knew  of  his 
indebtedness,  the  conveyance  is  valid,  there  be- 
inj;  no  such  disparity  in  value  as  to  affect  her 
with  notice  of  any  fraudulent  intent  in  the 
transfer.— De  Prato  v.  Jester,  (Ark.)  20  S.  W. 

ao7. 

1*.  Where  a  subsequent  conveyance  of  an- 
other lot  is  made  to  the  wife  after  her  claim  has 
been  satistied,  and  there  appears  no  considera- 
tion to  support  it  except  such  satisfied  claim, 
the  conveyance  will  be  set  aside  as  fraudulent 
to  the  existing  creditors  of  the  husband,  he  be- 
ing insolvent. — De  Prato  v.  Jester,  (Ark.)  20  S. 
W.  807. 

18.  Where  a  partner,  whose  firm  is  over- 
drawn at  a  bank,  asks  indulgence  until  they  can 
collect  some  accounts,  which  will  enable  them 
to  pay.  but  finally,  when  refused  further  credit, 
represents  that  the  said  accounts  have  been  col- 
lected and  applied  to  indebtedness  due  other 
banks,  a  voluntary  conveyance  by  him  of  land 
to  a  brother,  also  partner,  without  the  knowl- 
edge of  the  latter,  based  upon  a  consideration 
not  then  executed,  or  agreed  to  be  executed,  and 
eonsisting  merely  of  the  assumption  of  certain 
debts  after  the  conveyance  and  after  attachment 
by  the  bank,  cannot  be  unheld  as  a  bona  fide 
transaction. — Farmers'  &  Traders'  Nat  Bank  T. 
Conner,  (Ky.)  20  8.  W.  265. 

Notice  of  grantor's  intention  —  Faots 
obarginK  grantee  with  knowledge. 
10.  A  sale,  thongb  made  by  the  vendor  with 
a.  frnndtdent  intent,  is  not  void  unlesit  the  ven- 
dee Imd  actnal  notici'  nnd  knowledge  of  such 
intent:  the  mere  knowlcvigc  of  fiirts  wh'ch  if  in- 
vostisiifed  would  lead  to  knowledge  of  the  fraud 
not  being  sufficient.— State  v.  Mason,  (Mo.  Sup.) 
»>  S.  W.  c:.^ 
Kecessity  for  participation  in  Araud. 

20.  Where  a  preference  is  given  by  an  insol- 
vent debtor  to  a  particular  creditor,  who  takes 
his  goods  in  satisfaction  of  bona  fide  debts, 
actnal  participation  in  the  fraud  by  the  cred- 
itor is  necessnr'^  to  make  his  acceptance  of  the 
pnoils  frandtilent. — State  r.  Mason,  (Mo.  Sun.) 
20  S.  W.  629. 

Confidential  relations. 

til.  Where  an  insolvent  Judgment  debtor  sells 
and  conveys  land  to  a  third  person,  and  the  lat- 
ter soon  afterwards  conveys  part  thereof  to  the 
debtor's  wife,  it  will  be  presumed,  in  the  ab- 


sence of  a  showing  to  the  eontiary.  that  the  hus- 
band's means  furnished  the  consideratioo  for 
the  deed  to  the  wife,  and  in  such  case  Ote  deed 
is  fraudulent  as  to  the  judgment  creditor  with- 
out any  showing  of  actual  fraud. — Patton  v. 
Bragg,  (Mo.  Snp.)  20  S.  W.  1059. 

'J-i.  A  conveyance  from  faUier  to  son  win 
not  be  set  aside,  as  in  fraud  of  creditors,  on  the 
gronnd,  merely,  that  the  father  hart  been  at- 
tempting to  place  his  property  beyond  reach,  as 
shown  by  conveyances  to  other  children,  which 
had  been  set  aside,  where  it  appears  that  the 
son  had  operated  the  land  conveyed  for  a  nimi- 
ber  of  years  as  a  partner,  was  an  energetic  busi- 
ness man,  had  accumulated  considerable  means, 
sud  held  his  father's  notes  when  the  conveyance 
was  executed,  and  where,  too,  father  and  son, 
as  well  as  others,  swore  to  the  bona  fides  of  the 
transactiou. — Merchants'  Nat.  Bank  v.  Sears, 
(Ky.)  20  S.  W.  269. 
Bights  of  creditors. 

23.  In  an  action  by  a  judgment  creditor  to 
set  aside  a  conveyance  of  land  to  the  debtor's 
wife  as  fraudulent  because  paid  for  out  of  the 
debtor's  means,  it  is  no  defense  that  the  debtor 
has  other  property  on  which  the  judgment  is  a 
lien,  since  it  is  a  lien  on  both,  and  the  creditor 
has  a  right  to  subject  either. — Patton  ▼.  Bragg, 
(Mo.    Sup.)    20    S.    W.    1059. 

Pleading. 

24.  In  an  action  by  creditors  to  set  aside  a 
conveyance  in  trust  for  an  infant,  on  lie  ground 
that  his  father  furnished  the  money  for  the 
purchase,  a  judgment  for  plaintiffs  will  be  af- 
firmed, where  the  fother  answers,  bat  ndther 
denies  that  he  was  insolvent  at  the  time  of  the 
purchase,  nor  that  he  used  his  own  money,  and 
where  the  trustee  claims  that  the  purchase 
money  belonged  to  the  wife,  and  at  her  death 
descended  to  the  son,  but  does  not  show  that  it 
belonged  to  her  separate  estate,  or  was  in- 
vested in  the  property  as  her  estate,  before  the 
husband  acquired  a  right  to  it.— Daniel  v. 
Brandenbiirgh,  (Ky.)  20  S.  W.  255. 
Bvidence. 

25.  Where  a  failing  debtor  sells  out  his  stock 
of  goods  to  bis  employe,  and  the  conveyance  is 
attacked  by  creditors  as  being  fraudulent,  the 
fullest  latitude  of  proof  of  fraud  should  be  al- 
lowed, and  it  is  error  to  exclude  evidence  that 
the  conveyance  was  not  made  in  good  faith, 
and  in  consideration  of  a  valid  debt. — Cox  v. 
Trent,  (Tex.  Civ.  App.)  20  S.  W.  1118. 

•it*.  In  ati  action  to  try  title  to  property  lev- 
ied on,  in  the  hands  of  defendant,  as  that  of 
plaintiffs'  debtor,  defendant  can  show  by  its 
agent  who  made  the  purchase  that  his  purpose 
in  making  it  was  to  collect  defendant's  demands 
against  the  debtor.— Blankenship  &  Blake  Co. 
V.  Wmu,  (Tex.  Civ.  App.)  20  S.  W.  952. 

27.  lu  an  action  by  creditors  to  set  aside  a 
sale  on  the  ground  of  fraud,  where  the  only 
consideration  shown  was  the  surrender  of  cer- 
tain notes  by  the  vendee,  to  show  that  one  of 
these  notes  had  been  previously  paid  there  wait 
introduced  in  evidence  tin"  settlement  of  the 
vendee's  account  as  executor  of  the  estate  to 
which  tlio  notes  belonged,  in  which  settlement 
the  vendee  had  charged  himself,  as  executor, 
with  casli  from  the  vendor  to  the  amonnt  of  the 
notes.  Held,  that  the  deposition  of  the  law- 
yer who  ilrew  the  settlement  was  admissible 
to  show  what  the  vendee  said  to  him,  in  explana- 
tion of  the  item,  at  the  time  the  a:.tlleraeut  was 
prepared.- State  v.  Mason,  (Mo.  Snp.)  20  S. 
W.  029. 

Burden  of  proof. 

28.  A  creditor  who  attacks  as  frandulent, 
because  of  his  debtor's  insolvency,  a  deed  of 
trust  which  is  v.iUd  on  its  face,  has  the  burden 
of  proving  the  insolvency. — Puckett  v.  Richard- 
ion  Dmg  Co.,  (Tex.  Civ.  App.)  20  S.  W.  1127. 
Question  for  jury. 

29.  In  an  action  to  try  title  to  property  levied 
on,  in  the  hands  of  defendant,  as  that  of  plain- 
tiffs' debtor,  it  appeared  that  both  plaiutill^  and 
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defendant  were  creditors  of  the  firm  of  J.  and 
B.;  that  J.  had  sold  hU  Interest  in  the  firm  to 
B.,  in  consideration  of  B.'s  note  for  $75,  and  the 
assumption  b7  B.  of  the  partnership  debts;  and 
that  B.  had  sold  the  stock  of  goods  to  defendant, 
in  conrideration  of  the  debts  owed  them  by  the 
firm,  and  the  pajrment  of  the  S75  note  to  3.  Heid 
error  for  the  court  to  cliarge  that  the  sale  to  de- 
fendant was  fraudulent  if  it  icnew  that  the  $75 
note  which  it  assumed  was  given  for  J.'a  inter- 
est in  the  bumness,  the  question  of  fraud  being 
for  the  Junr.— Blankenship  &  Blake  Oo.  ▼.  Wil- 
lis, rrex.  Civ.  App.)  20  S.  W.  952. 

80.  Where  an  inference  of  fraud  may  be 
drawn  from  all  the  facts  and  circumstances  of 
a  transaction,  the  question  of  fraud  should  be 
submitted  to  the  jury.— State  t.  Mason,  (Mo. 
Bap.)  20  8.  W.  62». 

Frivolous  AppeaL 

See  "Appeal, "67. 

Gambling  Verdict. 

Bee  "Trial,  "80. 

QAMTEfG. 

Where   ofijense   committed — Telegraph^ 
ing  orders  to  race  track. 

Defendant  condncted  an  agency  in  CSiat- 
tanooga  for  a  bookmaker  on  the  race  tracks  at 
Memphis  and  Nashville,  and,  when  races  were 
to  be  run,  defendant  received  deposits  of  mon- 
ey, and  telegraphed  it  to  the  race  track,  where 
it  was  placed  on  the  horse  on  which  the  depos- 
itor desired  to  bet.  If  depositor's  horse  won, 
he  was  paid  liis  bet  by  defendant,  after  deduct- 
ing 10  cents  for  commission.  On  making  his 
deposit,  the  depositor  was  given  a  card  or  re- 
ceipt, headed  Commission  Office.  No  betting 
done  or  permitted  here," — ^followed  with  a  state- 
ment that  it  was  understood  that  defendant 
was  acting  onl^  as  common  carrier,  for  the  pur- 
pose of  transferring  the  money  to  the  track. 
Bdd,  that  the  betting  was  done  in  Chattanooga, 
and  not  at  the  race  course,  and  hence  was  a 
violation  of  Act  1891,  c.  116,  prohibitinR  bet- 
ting on  horse  races  except  withm  the  inclosure 
where  the  race  is  to  be  run.— Ransome  v.  State, 
(Tenn.)  20  8.  W.  310. 

QABNIBHMENT. 

Bee,  also,  "Attachment;"  "Execution." 
Property  held   in  trust  for  creditors — 
Invalidity  of  deed. 

1.  A  wi'it  of  garnishment  served  on  a  tma- 
tee  in  charge  of  goods  under  a  deed  of  trust 
for  the  benefit  of  preferred  creditors  will  reach 
only  such  surplus  as  may  remain  in  the  trus- 
tee s  hands  after  execution  of  the  trust,  pro- 
vided the  deed  of  trust  is  valid;  but  its  effect 
is  not  so  limited  if  the  deed  is  invalid,  because 
executed  with  Intent  to  defraud,  hinder,  or  de- 
lay creditors.— Simon  v.  Ash,  (Tex.  Civ.  App.) 
20  8.  W.  719. 

Answer  of  garnishee — ^Allowing  amend- 
ment. 

2.  Though  the  answer  of  a  garnishee  is 
not  sufficiently  full  and  specific,  plaintiffs,  on 
their  exceptions  thereto  beini;  sustained,  are  not 
necessarily  entitled  to  judgment  against  him 
as  on  failure  to  answer,  but  the  court  may,  if 
it  cannot  be  snid  that  the  garnishee  has  refused 
or  neglected  to  answer  the  inquiries  propound- 
ed in  the  writ.  Ki'imt  him  leave  to  tile  an  amend- 
ed answer  at  a  later  d.ay  in  the  term. — Simon  v. 
Ash,  (Tex.  Civ.  App.)  20  S.  W.  719. 

Disposition  of  property  by    garnishee 
after  notice — Effect. 
8.  If  a  deed  of  merchandise,  in  trust  to  soil 
the  same,  and  apply  the  proceeds  to  the  pay- 
ment of  certain  debts,  is  void  for  fraud,  and 


the  tmstee  is  garnished  by  nonpreferred  cred- 
itors, and  given  nodce  that  they  will  contest 
the  deed,  and  he  afterwards,  wiuont  an  order 
of  conrt,  disposes  of  the  goods,  he  acts  in  bis 
own  wrong,  and  is  liable  to  the  garnishing 
creditors  for  the  value  of  the  goods  in  his  hands 
at  the  date  of  the  notice.— Simon  ▼.  Ash,  (Tex. 
Civ.  App.)  20  8.  W.  719. 

GIFTS. 

By  acoused  to  his  attorney,  see  "Attorney  and 

Client, "  2. 
From  husband  to  wife,  see  "Husband  and  Wife," 

1.8. 

Validity. 

1.  A  man  without  wife  or  children  deeded 
his  land  in  his  last  sickness  to  two  nieces,  who 
lived  with  him  and  took  care  of  him.  One 
nie^e  was  a  widow  with  a  child,  and  without 
property.  The  other  was  married.  A  brother 
and  sister  each  had  sufficient  means  for  their 
support.  The  uncle  was  in  full  possession  of 
his  faculties,  directed  the  preparation  of  the 
deeds,  and  had  before  stated  his  determination 
to  make  such  a  provision  for  the  nieces.  Udd 
a  valid  (rift.  —  Hamilton  v.  Armstrong,  (Mo. 
Sup.)  20  8.  W.  1054. 

Undue  influence. 

2.  A  nephew,  brother  of  the  nieces,  testi- 
fied that  the  nieces  seemed  indifferent  about 
their  uncle's  sickness;  that  when  witness  called 
to  see  him  he  was  denied  admission  to  the  sick 
room;  and  that  several  year*  before,  when  he 
and  his  family  were  about  to  make  a  visit,  one 
of  them  had  sent  him  word  not  to  come, — the 
construction  placed  by  witness  on  the  latter  in- 
cident being  that  they  feared  to  have  the  uncle 
meet  witness*  wife's  sister  lest  he  should  con- 
tract a  marriage  with  her.  Another  witness, 
who  called  during  the  sickness,  was  also  denied 
admission.  The  uncle,  however,  saw  other 
members  of  the  family,  and  told  one  of  them 
not  to  tell  the  nephew  he  was  sick,  as  he  did 
not  wish  to  be  bothered  with  him.  The  nephew 
admitted  that  he  and  his  nncle  did  not  get  on 
well  together.  BM,  that  undue  Infinence  was 
not  shown.— Hamilton  v.  Armsttoog,  (Mo.  8up.) 
20  a  W.  1054. 

Bevooation. 

8.  Where  the  hnaband  causes  land  to  he 
conveyed  to  his  wife  as  a  fdft,  he  cannot,  after 
her  death,  acquire  the  fee  oy  having  her  name 
erased  from  the  deed  and  ms  own  substituted 
as  grantee;  and  his  widow  and  children  by  a 
second  marriage  would  take  no  interest  in  the 
land  by  such  an  alteration.— Berrr  t.  KinnainL 
(Ky.)  20  &  W.  611. 

GBAND  JXTBY. 

See,  alM,  "Jury. " 

Objections  to — ^Waiver. 

1.  An  objection  to  the  composition  of  a 
grand  jury  cannot  be  raised  after  verdict  on 
the  trial  of  an  indictment  found  by  such  grand 
Jury.— Ellis  v.  State,  (Tenn.)  20  8.  W.  600. 

Summoning  special  jury — Presumption 
of  regular  jurv's  discharge. 

2.  Rev.  St.  1889,  §  4084,  provides  that,  "if 
any  offense  be  committed  or  discovered  during 
the  sitting  of  any  court  having  jurisdiction 
thereof,  alter  the  grand  jury  attending  such 
court  shall  be  discharged,  such  court  may  in  its 
discretion,  by  an  order  to  be  entered  on  its  min- 
utes, direct  the  sheriff  to  summon  another  grand 
jury."  Held,  that  where  the  record  shows  that 
the  circuit  court  of  M.  county  convened  Octotier 
22,  1888,  and  impaneled  a  grand  jury,  and  on 
the  31st  of  the  same  month  adjourned  until  the 
10th  of  December  following,  without  showing 
the  discharge  of  the  grand  jury,  but  that  on  De- 
ceml>er  10th  a  special  grand  jury  was  impaneled 
by  an  order  of  the  court,  wluch  returned  an  in- 
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dictment  againgt  defendant,  it  will  be  preamned 
that  the  regular  grand  jury  had  heea  discharEed. 
—State  T.  Dusenbeny,  (Mo.  Sop.)  20  S.W.  iei. 

Ghrant. 

Of  pnbllo  lands,  see  "Public  Lands, "  10,  U. 

aUABDIAir  AND  WABD. 

See,  also,  "Infancy. " 

Ouardian  ad  litem,  see  "Infancy,"!,  & 

or  insane  person,  see  "Insanity,"  1. 

Parent  as  nat^'ral  guardian  —  Security. 

1  Rev.  St  S  5279,  proyides  that  the  father 
ahall  be  the  natural  guardian  of  his  children, 
and  have  the  care  and  custody  of  their  estates, 
"and,  when  such  estate  is  not  derived  from  the 
parent  acting  as  guardian,  such  parent  shall 
give  security  and  account  as  other  guardians." 
Heldj  that  where  a  father  sues  as  guardian  of 
his  infant  child,  to  recover  for  personal  inju- 
ries to  the  latter,  he  should  first  qualify  by  Kiy- 
ing  security .^jpillane  v.  Missouri  Pac.  By.  Co., 
(Mo.  Sup.)  20  a  W.  203. 
Power  of  foreign  guardian. 

9.  A  guardian  apjpointed  by  a  Kansas  court 
has  no  power  to  petition  for  a  sale  of  his  ward's 
lands  in  Kentucky  until  he  has  complied  with 
Gen.  St.  §  16,  art.  2,  c.  48,  which  provides  that 
the  county  court  of  the  county  having  jurisdic- 
tion to  appoint  a  guardian  may  authorize  a  for- 
eign guardian  "to  act  as  a  guardian  appointed 
in  this  commonwealth;"  and  Civil  Code,  §  35, 
subsec.  4,  declaring  that  "the  action  of  an  in- 
fant •  •  *  who  resides  in  a  foreign  country, 
and  who  has  a  guardian  •  *  *  residing 
therein,  may  be  brought  by  snch  guardian,"  is 
not  repugnant  to  this  view,  but  must  be  consid- 
ered as  meaning  that  the  foreign  guardian  may 
aot  when  authorised  as  provided. — ^Watta  t. 
WUson,  (Ky.)  20  S.  W.  506. 
Surcharging  settlement — Batlflcation  by 
ward. 

S.  Though  a  guardian  has  allowed  his 
wards  for  expenditures  more  than  the  income  of 
their  property,  which  expenditures  were  ad- 
vised by  an  older  sister  of  the  wards,  under 
whose   charge  they  were,   and  by  the  family 

Shysidan,  but  they  were  not  so  necessary  that 
ley  would  have  been  authorized  by  the  chan- 
cellor if  he  had  been  applied  to,  yet  such 
guardian  will  not  be  held  liable  in  an  action  to 
surcharge  his  settlements  made  with  the  wards, 
when  it  appears  that  the  wards  at  the  time  of 
settlement,  which  was  about  a  year  after  they 
came  of  age,  fully  understanding  that  more 
than  their  income  had  been  expended,  and  that 
the  guardian  might  be  liable  for  such  excess, 
expressly  ratified  his  acts,  and  continued  to  do 
so  until  the  bringing  of  the  suit  for  resettle- 
ment, which  was  about  six  and  two  and  one 
half  years,  respectively,  after  they  came  of  age. 
—Fielder  v.  Harbison,  (Ky.)  20  8.  W.  508; 
Clemishire  t.  Same,  Id. 
Accounting. 

4.  Rev.  St  188U,  8  5330,  provides  that  on 
final  settlement  by  a  guardian  the  court  shall 
order  him  to  pay  the  amount  found  due  to  his 
ward,  having  attained  majority,  or  to  the  siie- 
cesBor  of  such  guardian,  as  the  case  may  be. 
Section  5332  provides  that  soccessors  of  guard- 
ians, having  received  all  the  money  or  other  es- 
tate found  due  their  wards,  shall  acknowledge 
uatisfaction  of  record  in  the  proper  court,  and 
that  the  court  shall  thereupon  enter  a  discliarge 
of  the  former  guardian,  and  give  him  a  cer- 
tificate therefor.  Hdd  that  in  an  action  on  a 
guardian's  bond  to  recover  tbe  balance  found 
due  on  bis  final  settlement  a  receipt  taken  by 
the  guardian  from  himself  as  trustee,  and  en- 
tered on  the  record  of  the  probate  court,  to- 
gether with  an  order  of  the  court  discharging 
him,  does  not  estop  the  ward  from  showing 
that  such   receipt   was  false   and   fraudulent. 


and  that  he  had  while  guardian  converted  the 
trust  fund  to  hia  own  use  prior  to  the  final  spt- 
aement— State  v.  Branch,  (Mo.  Sup.)  20  S.  W. 

Sale  of  ward's  realty. 

6.  A  sale  void  because  not  approved  by  the 
court  does  not  entitle  the  nnrchaser,  when  eject- 
ed by  the  ward,  to  demand  from  him  a  return  of 
the  price  paid  to  the  guardian,  where  It  is  not 
shown  that  the  guardian  paid  the  monoy  to  tile 
ward,  or  used  it  for  his  benefit. — ^Bone  v.  Tsne- 
tea,  (Uo.  Sup.)  20  S.  W.  796. 

6.  1  Ker.  St.  1855,  p.  827,  f  28,  provided 
that  a  guardian  who  had  received  payment  for 
land  of  ills  ward,  sold  under  the  provisions  of 
that  act,  should  execute,  acknowledge,  and  de- 
liver to  the  purchaser  a  deed  containing  certain 
recitals  in  regard  to  the  sale,  and  conveying  all 
the  right,  title,  and  Interest  of  the  ward  in  the 
land  80  sold,  add,  that  a  deed  by  a  guardian  of 
his  ward's  land,  which  is  not  executed  or  ac- 
knowledged as  ^ardian,  does  not  purport  to  con- 
vey the  ward's  interest  in  the  land,  and  does  not 
contain  the  required  recitals,  fails  to  pass  the 
legal  tlUe.— Bone  v.  Terrell,  (Mo.  Sup.)  20  S. 
"Xv   706 

'  7.  Under  1  Rev.  St.  1855,  pp.  826,  827,  iS  24r- 
27,  which  authorized  guardians,  in  certain  cases, 
to  sell  their  wards'  lands  under  order  of  the  coun- 
ty court  and  declared  that  such  a  sale,  if  ap- 
proved by  said  court  should  be  valid,  to  all  in- 
tents and  purposes,  a  sale  by  a  guardian,  which 
is  ordered  Dnt  not  approved  by  the  county  court, 
is  insufiicient  to  pass  even  an  equitable  title. — 
Bone  V.  Tyrrell,  OHo.  Sup.)  20  S.  W.  796. 

Setting  aside  sale — Befunding  purchase 
money. 

8.  The  facts  that  there  was  no  necessity  for 
a  sale  of  award's  land  for  his  support  because 
his  guardian,  who  was  his  father,  was  liable 
therefor,  and  tliat  notice  of  the  sale  was  not 
given  for  tbe  requisite  length  of  time,  do  not 
render  (he  sale  void,  but  roidable,  and,  the  pur- 
chaser being  innooeut,  the  probate  court  need  not 
set  It  aside  unless  the  ward  refunds  tbe  par- 
chase  money,  the  ward's  remedy  being,  where 
the  guardian  baa  converted  the  proceeds,  by  an 
action  on  his  bond. — Eendrick  r.  Wheeler,  (Tex. 
Sup.)  20  S.  W.  44. 

Bonds — Liability  of  surety. 

9.  The  consent  of  a  surety  for  a  guardian 
that  the  latter  may  retain  and  use  the  ward's 
money,  and  a  subsequent  order  of  the  ooort  au- 
thorizing him  to  do  BO  "until  further  order,"  d» 
not  operate  to  release  a  cosurety,  especially 
where  it  is  fair  to  suppose  that  the  gnardian 
used  the  funds  before  the  consent  and  order. 
-Berton  v.  Anderson,  (Ark.)  20  S.  W.  260. 

Habeas  Corpus. 

Necessity  to  Issue  writ  in  order  to  admit  to  bail,  see 
"Bail,  "7. 

Harmless  Error. 

In admittingevldenoe,see"Appeal,'' 44-47;  "Crim- 
inal Law, "  68,  63. 
In  instructions,  see  "Trial, "  24. 

Hearsay  Evidence. 

Bee"BTidence,"9. 

Heirs. 

See  "Descent  and  Distribution, "  B. 

HianwAYB. 

Dedication. 

1.  A  number  of  persons  testified  that  a  cer- 
tain alley  had  been  open  for  many  years.  Sev- 
eral of  the  abutting  owners  declared  it  a  public 
alley;  defendants,  the  owners  of  a  single  lot. 
alone   declaring  tiie   contrary.     The   city   had 
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■cleaned  and  treated  it,  also,  as  a  public  alley, 
aud  had  had  it  set  out  on  its  map  or  streets  ana 
Alleys.  Defendants'  deed,  as  well  as  one  re- 
-cently  made  by  them,  called  for  it  as  a  bound- 
aiT.  Held,  that  the  alley  was  apublic  alley. 
— Bogard  t.  O'Briea.  (Ky.)  20  S.  W.  1007. 

'i-  In  an  action  against  lot  owners  and  the 
trustees  of  a  town  to  compel  the  former  to  re- 
move obstructions  put  by  tnem  in  alleged  alleys, 
and  to  compel  the  town  to  open  the  same,  judg- 
ment it  properly  rendered  for  defendants, 
■where  they  deny  that  the  alley  was  erer  dedi- 
cated to  public  use,  or  placed  under  authority 
of  the  town,  and  the  only  proof  offered  by  plain- 
tiff to  show  dedication  is  an  unauthenticated 
map  of  the  oriKinal  plan  of  the  town. — Torrill 
T.  Town  of  Bloomfield,  (Ky.)  20  S.  W.  289. 

By  prescription. 

3.  Ordinary  uso  of  land  by  a  city  as  a  pnbile 
street  is  a  sufficient  adverse  poRscssion  by  the 
city  for  the  purposes  of  the  statute  of  limitations. 
—Moore  v.  City  of  VVut-o, (Tex.  Sup.)  20  8.  W.  81. 

4.  A  public  road  cannot  be  established  by 
prescription  where  the  land  over  which  the 
road  runs  is  unimproved  and  unoccupied  prairie 
land.— Cunningham  v.  San  Saba  County,  (Tex. 
OiT.  App.)  20  S.  W.  941. 

5.  NS'here  it  appears  that  land  has  been 
used  by  the  public  as  a  road,  but  that  no 
claim  has  been  mnde  by  the  county  or  the 
public  to  the  exclusive  use  of  such  land  ns  a 
road,  and  it  does  not  appear  that  such  use  was 
otherwise  than  permissive,  no  prescriptive  right 
is  acquired  in  the  land  for  the  purpose  of  a 
Toad.—Cunningham  v.  San  Saba  County,  (Tex. 
<Jiv.  App.)  20  S.  W.  041. 

Over  railroad  tracks. 

6.  A  public  crossing  over  a  railway  may 


be  established  bj^  sufficiency   long  -  use. — Eas^ 
ley  T.   Miss  —       _       .. 

S.  w.  lorj. 


ley  T.  Missouri  Fac.  By.  Co. 


iong  '  I 
1.,  (Mo. 


Sup.)  20 


Establishment  by  statutory  proceedings. 

7.  A  finding  by  a  county  court,  in  proceed- 
ings to  open  a  road,  that  "due  notice  had  been 
given  according  to  law,"  is  conclusive  evidence, 
rs  against  a  collateral  attack  in  another  court, 
that  there  has  been  a  compliance  with  the  stat- 
ute requiring  notice  of  an  intended  ajpplication 
for  a  new  road.  Sherwood,  G.  J.,  dissenting. 
18  S.  W.  1081,  affirmed.— Lingo  t.  Burford, 
<Mo.  Sup.)  20  8.  W.  459. 

Notice. 

8.  In  1878  the  commissionera'  court  of  a 
•county  approved  the  report  of  the  jury  of  view, 
p.itabliKhing  a  road  over  unin<-losed  land,  and 
appointed  an  overseer  for  it,  and  assigned 
hands  to  work  it,  but  no  notice  of  such  propcpd- 
ing  was  given  to  the  landowners.  Tlie  over- 
seer begnn  to  work  the  road  in  188.'i.  //rW, 
that  the  landowners  were  not  chargeable  with 
notice  of  the  proceeding  to  open  the  road  until 
the  overseer  went  on  the  ground  and  worked 
the  road,  and  the  statute  of  limitations  began 
to  run  from  that  time,  except  as  to  such  as 
were  under  disability. — Cunningham  v.  San  Saba 
County,  (Tex.  Civ.  App.)  20  S.  W.  041. 

Award  of  damages — E'etting  off  benefits. 

9.  It  Is  proper  for  the  jury,  when  assessing 
damages  to  plaintiff  by  the  opening  of  a  road 
through  his  land,  to  take  into  consideration  the 
benefits  which  will  accrue  to  plaintiff  by  such 
opening,  and,  if  they  are  great  enough  to  coun- 
terbalance the  injury,  all  damages  are  properly 
ileuied  him.  Sherwood,  C  J.,  dissenting.  Bar- 
clay and  Thomas,  JJ.,  expressing  no  opinion. 
18  S.  W.  lOSl.  affirmed.  —  Lingo  v.  Burford, 
(Mo.  Sup.)  20  S.  W.  459. 
Commissioners — Beport    of  refusal  to 

convey  right  of  way. 
10.  Rev.  St.  1889,  $  7798,  provides  that.  In 
proceedings  to  open  a  highway,  the  commis- 
sioner of  roads  snail  "take  the  relinquishments 
of  the  right  of  way  of  all  persons  who  may 
give  such,  and  shall  state  in  his  report  the 
oames  of  all  persons  who  have  failed  or  re- 


'  fused  to  give  right  of  way,  and  the  amount  they 
I  demand  therefor."  Htid,  that  a  report  that 
I  plaintiff  had  refused  to  tnve  the  right  of  way. 
I  and  that  he  demanded  f  100  therefor,  waa  suffi- 
I  cient;  the  commissioner  not  being  authorized  to 
:  agree  with  the  plaintiff  on  a  price  for  the  right 
of  way.  Sherwood,  C.  J.,  dissenting. — ^Liugo 
V.  Burford,  (Mo.  Sup.)  20  S.  W.  4697^ 

I  HOUDATS. 

Filing  pleadings  on,  see  "Practice  in  Civil  Coses,  ■ 

Transaction  of  business — Sale  under 
power  in  deed  of  trust. 

Rev.  St  1879,  {  551,  providing  that  for 
all  purposes  and  transactions  involving  commer- 
cial paper  the  22d  of  February  shall  ne  a  holi- 
day, and  such  holiday  shall  be  considered  the 
same  as  Sunday,   and  section  1064,  providing 

.  that  no  court  shall  transact  any  business  on 
Sunday,   and   section  4039,  providing  that  no 

{  person  shall  serve  processes  on  the  22d  of  Feb- 
ruary, do  not  prohibit  a  sale  on  that  day  under 
a  power  in  a  deed  of  trust.— Stewart  t.  Brown, 
(Alo.  Sup.)  20  S.  W.  45L 

HOMESTEAD. 

Assessments  on,  see  "Municipal  Corporations,  "21. 

Judgment  declaring,  see  "Judgment, '  12. 

Hight  of  purchaser  to  subrogation,  see  "Subroga- 
tion, "  3. 

Rights  in  Texas,  see  "Public  Lands, "  12,  IS. 

Selling  land  reserved  for  homestead,  misde- 
meanor, see  "Executors  and  Administrators," 
1&-I8. 

In  land  held  in  common. 

1.  A  tenant  in  common  is  entitled  to  a 
homestead  exemption  in  the  land  held  in  com- 
mon.—Bobson  V.  Hough,  (Ark.)  20  S.  W.  523. 

In  land  acquired  by  descent — Besidence 

thereon  at  death  of  anoestor. 
I  2.  Where   real   estate  descends  to   several 

I  tenants  in  common,  one  of  whom  is  married 
and  residing  on  the  land  at  the  ancestor's  death, 
I  intending  to  continue  his  residence  on  it  as  a 
I  home  when  the  descent  is  cast,  the  privilege  of 
the  homestead  attaches  to  his  interest  in  the 
land  the  instant  the  estate  vests  in  him,  and  bis 
creditor  cannot  acquire  a  judgment  or  execu- 
tion lien  on  the  land  superior  to  the  homestead 
right.— Robson  v.  Hough,  (Ark.)  20  S.  W.  5J3. 

Possession  as  tenant  of  ancestor. 

8.  The  fact  that  the  claimant  of  a  home- 
stead exemption  was  in  possession  of  land  as 
the  tenant  of  his  ancestor,  when  the  inheritance 
I  in  the  land  descended  upon  him  by  the  death  of 
the  ancestor,  will  not  debar  him  from  claiming 
a  homestead  exemption  in  the  land. — Robson  t. 
Hough,  (Ark.)  20  S.  W.  623. 

Acquisition  and  enforcement. 

4.  Djfendant  sold  his  old  homestead,  and  oc 
oupied  other  premises  as  his  home,  with  a  contin- 
uing intention  to  make  the  land  in  dispute  his 
home  by  a  purchase  whioh  he  effected.  Held, 
that  defendant's  homestead  right  vested  simul 
taneously  with  his  acquisition  of  the  property, 
and  was  not  subject  to  a  prior  judgment  lien.'^ 
ii'reiberg  v.  Walzem,  (Tex.  ijup.)  20  t}.  W.  60. 

Burden  of  proof. 

5.  Where  defendant  in  a  petition  to  enforce 
a  lien  on  land  claims  that  the  land  is  exempt 
as  a  homestead,  the  burden  of  proof  is  on  him; 
and  an  averment  in  the  petition  that  the  land 
is  not  exempt,  though  denied  by  defendant,  is 
mere  surplusage,  and  does  not  shift  the  burden 
to  plaintiff.— Robertson  v.  Robertson,  (Ky.)  20 
S.  W.  643. 

Bight  of  choice  between  several  lota. 

6.  Under  Gen.  St  c.  88,  art  13,  {  10,  whidi 
exempts  from  coercive  sale  land  not  exceedlo( 
$1,000  in  value,  occupied  by  the  debtor  as  a 
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homestead,  a  debtor  who  has  for  manr  years 
occupied  a  lot  as  a  homestead  cannot  claim  as 
exempt  an  adjoining  lot,  which  he  had  leased 
to  tenants  during  all  this  time,  and  which  he 
had  never  occupied  or  claimed  as  a  homestead 
nntil  after  the  debt  in  question  was  created, 
and  after  the  action  to  recover  judgment  there- 
for was  begun,  and  process  actually  served  on  1 
him.— Tohermes  v.  Belser,  (Ivy.)  20  S.  W.  379.  i 

7.  The  fact  that  the  debtor  had  voluntarily  ! 
created  liens  on  his  homesti-ad  lot  prior  to  the  ' 
indebtedness   in   question   does   not   enable  him  i 
to  claim  the  adjoining  lot  as  a  homestead,  since 
the  presumption  is  that  credit  was  given  him 
on  the  faith  that  such  adjoining  lot  was  free 
from   his  homestead  right,  never  having  been 
previously  occupied  by  him  as  such. — Tohermes 
V.  Beiser,  O^y.)  20  S.  W.  379. 

Iiiabillties  enforceable. 

8.  Land  purchased  with  the  price  of  land 
sold,  but  occupied  as  a  homestead  before  the 
creation  of  an  execution  creditor's  debt,  is  not 
liable  to  sale  under  such  execution. — Sebastian 
T.  SteeL  (Ky.)  20  S.  W.  269. 

0.  The  husband  can  incumber  the  homo- 
Btead  for  the  purchase  money,  and  homestead 
rights  will  not  obtain  while  the  incumbrance  re- 
mains; and  therefore,  since  defendant  made  an 
agreement  for  a  lien  on  the  property,  such  lien 
must  be  discharged  before  a  homestead  can  be 
acquired  against  it.— HcCar^  v.  Brackenridee. 
(Tex.  Civ.  App.)  20  S.  W.  997. 

10.  In  an  action  on  a  note,  and  to  enforce  a 
lien  therefor  on  defendant's  homestead,  plaintiff 
claimed  that  the  note  was  given  for  money 
loaned  defendant  under  a  parol  agreement  that 
be  was  to  pay  for  the  land,  and  have  the  deed 
made  to  plaintiff,  who  was  then  to  pay  defend- 
ant the  amount,  and  keep  the  deed  as  a  lien  on 
the  land,  so  as  to  enable  defendant  to  purchase 
the  land  without  taking  any  money  &om  his 
business.  Defendant  took  a  deed  to  himself, 
without  plaintiff's  knowledge,  but  returned  it 
to  the  agent  who  made  the  sale,  with  a  request 
that  the  deed  be  made  to  plaintiff,  which  was 
done,  and  on  the  trial  he  claimed  that  his  agree- 
ment with  plaintiff  was  subsequent  to  his  taking 
this  deed  to  himself.  Defendant's  former  part- 
ner  testified  that  when  he  heard  that  defendant 
was  about  to  purchase  the  property  he  objected 
to  his  taking  the  money  out  of  the  business, 
and  suggested  that  the  deed  be  made  to  plain- 
tiff, if  he  would  loan  the  money;  that  plaintiff 
and  defendant  then  had  a  talk  to  that  effect,  and 
that  at  that  time  neither  the  money  nor  the  deed 
had  passed.  The  agent  testified  tliat  on  the  day 
of  the  sale  he  told  defendant  that  the  grantor 
was  ri  ady  to  convey,  but  defendant  said  he  was 
not  ready  to  pay,  and  that  later  in  the  day  wit- 
ness acain  met  defendant,  who  said  that  plain- 
tiff had  agreed  to  let  him  have  the  money  for  the 
place.  Wrfrf,  that  the  testimony  warranted  the 
finding  that  the  agreement  between  the  parties 
was  made  before  the  consummation  of  the  pur- 
chase, and  that,  consequently,  plaintiff  had  a 
lien  for  the  purchase  money  furnished  by  him, 
which  was  prior  to  the  hoinpstead  rights  of  de- 
fendant and  his  wife. — McCarty  v.  Bracken- 
ridge,  (Tex.  Cav.  App.)  20  S.  W.  997. 

•^—Judgment  for  money  coziTerted 
by  attorney. 

11.  Where  an  attorney  becomes  surety  on 
his  client's  bond  to  relieve  his  client's  money 
from  garnishment,  andj  receiving  the  money  to 
hold  till  the  suit  is  decided,  converts  the  same, 
his  homestead  cannot  be  subjected  to  a  judg- 
ment therefor  under  Const,  art.  9,  §  3,  provid- 
ing that  the  homestead  of  a  married  man  shall 
not  be  subject  to  the  lien  of  any  judgment  ex- 
cept such  as  may  be  rendered,  among  others, 
against  "attorneys  for  moneys  collected  by  them 
and  other  trustees  of  an  express  trust  for  mon- 
ejrs  due  from  them  in  their  fiduciary  capacity," 
since  receiving  nioue^  to  indemnify  himself  as 
surety  was  outside  of  his  duties  as  an  attorney ;  ; 
nor  could  he  have  received  it  as  "trustee  of  an  ' 
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express  trust,"  since  the  words  quoted  refer  t» 
persons  who  hold  money  exclusively  for  the 
benefit  of  others. — Sandera  v.  Sanders,  (Ark.> 
20  a  W.  617. 

EfiTect  of  mortgage. 

12.  In  a  suit  by  creditors  to  have  a  mortgage' 
made   to   secure   another    creditor   adjudged    » 

feneral '  assignment  under  Gen.  St.  art  2,  c, 
1,  §  1,  where  such  mortgage  is  on  the  debtor'* 
homestead.  It  is  immaterial  to  plaintiff  whether 
or  not  the  court  properly  set  apart  $1,000  of  the 
proceeds  of  the  mortgaged  property  to  the  debt- 
or in  lieu  of  homestead,  since  the  homestead- 
right  was  only  released  as  to  the  mortgagee.. 
-Levis  V.  Zinn,  (Ky.)  20  S.  W.  1099. 

Extent  of  business  homestead— Build' 
inga  on  separate  lots. 

18.  Defendant  was  a  dealer  in  groceries  anS 
hardware.  The  warehouse  in  -which  he  kept 
his  stoves  and  heavy  goods  was  across  the 
street,  and  in  another  block,  from  the  store  in 
which  he  exposed  his  goods  for  sale  and  had  hi» 
office.  The  warehouse  was  generally  closed, 
and  the  keys  in  the  other  building,  but  some- 
times goods  were  sold  from  it  when  they  were 
rot  in  the  regular  store.  A  tinner  in  defend- 
ant's employ  kept  his  tools  in  the  warehouse, 
and  slept  in  the  building.  On  the  same  lot  as 
the  warehouse,  defendant  also  had  a  water  clos- 
et, which  was  used  by  himself  and  employes.. 
Held,  that  the  warehouse  was  not  exempt,  as 
part  of  hia  business  homestead. — Hinzie  t. 
Moody,  (Tex.  Civ.  App.)  20  S.  W.  709. 

Extent  of  widow's  and  children'* 
rights. 
14.  The  homestead  property  of  deceased  wav 
sold  by  the  administrator  to  pay  debts,  and  out 
of  the  proceeds  a  mortgage  thereon  was  paid. 
Held  that,  the  property  oeing  of  greater  value 
than  the  homestead  exemption  and  mortgage 
debt  combined,  the  widow  and  children  wore 
entitled  to  the  full  value  of  their  homestead  in- 
terest, free  from  any  deduction  because  of  the 
mortgage. — ^Hufsduuidt  v.  Gross,  (Mo.  Sup.)  20 

Enforcement  of  children's  rights  against 
purchaser  from  father's  administra- 
tor. 
1.5  Id  an  action  to  enforce  plaintiffs'  hornet 
stead  rights  in  their  father's  estate,  defendant, 
who  purchased  the  homestead  from  the  father's 
administrator,  claimed  that  the  court  in  its  de- 
cree should  have  ordered  the  homestead  trans- 
ferred to  him  on  his  payment  of  the  value  there- 
of, or  that  he,  at  the  option  of  plaintiffs,  should 
transfer  his  interest  to  them  on  the  payment  of 
the  value  of  such  interest,  or  that  the  court 
should  have  ordered  a  sale  of  the  premises,  and- 
then  apportioned  the  proceeds,  add,  that  the 
court  was  not  restricted  to  these  methods,  in. 
view  of  Code,  §  2698,  providing  that  in  such 
cases  the  court  may  make  all  such  orders  a»' 
shall  be  equitable  or  useful. — Hufschmidt  j~ 
Gross,  (Mo.  Snp.)  20  &  W.  679. 

Division  of  rents  and  profits. 

It).  An  action  by  children  of  a  decedent  ttr 
enforce  their  homestead  rights  in  their  fatlter's 

groperty  was  not  brought  until  10  years  after 
is  death,  and  several  years  after  some  of  them 
had  come  of  a^e.  Beld,  that  it  was  proper  for 
the  decree  to  divide  the  rents  and  profits  of  the 
homestead  estate,  and  to  specify  the  amount' 
dae  each  plaintiff,  since  those  of  age  at  the  time 
of  the  decree  had  a  right  to  receive  that  of' 
which  tliey  had  been  deprived. — Hufschmidt  v.. 
Gross,  (Mo.  Snp.)  20  8.  W.  679. 

Rights    of  children    independent    of 
widow. 

17.  The  minor  children  can  enforce  their 
right  in  the  homestead  independently  of  the 
widow.— Hufschmidt  t.  Gross,  (Mo.  Sup.)  20  S.. 
W.  679. 
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Abandonment. 

18.  Where  property  was  not  occapted  as  a  res- 
idence or  tor  tiusinuss  purposes  at  tbe  time  of  an 
execution  sale,  any  homestead  rights  proriously 
existing  thereon  were  abandoned.  —  Wilson  v. 
Swasey,  (Tex.  Sup.)  20  8.  W.  48. 

19.  A  married  man  occupied  certain  land  as 
his  homestead  till  1883.  when  he  rented.it,  and 
did  not  occupy  it  afterwards.  Seven  years 
after,  he  bouglit  two  lots  in  an  addition  to  tbe 
town  of  B.,  on  which  he  built  a  hou.se,  where 
he  and  his  wife  were  living  at  the  time  of  tlie 
trial.  Held,  that  he  had  abandoned  the  land  as 
a  homestead.— Rnssell  r.  Nail,  (Tex.  Oir.  App.) 
20  S.  W.  1006. 

Temporary  absence. 

20.  Where  claimant  testified  that  be  had 
moved  his  family  from  the  homestead  tem- 
porarily, in  order  to  be  near  a  sawmill  at  which 
he  expected  to  and  did  obtain  work,  a  findint; 
that  he  had  not  abandoned  his  homestead  was 
KupDortiil  by  the  evidence. — Robson  v.  Hough, 
(Ark.)  20  S.  W.  523. 

Business  homestead. 

21.  A  merchant  who  becomes  insolvent 
teases  his  store  building  to  other  persons,  and 
engages  in  a  different  occupation,  in  connection 
with  wtiich  the  store  property  is  in  no  way 
used,  and  to  which  It  is  not  adapted,  cannot 
claim  such  property  exempt  as  a  business 
homestead  merely  because  of  an  intention  to 
again  resume  business  in  sncb  property  at  some 
indefinite  time,  when  he  may  be  able  to  realize 
enough  money  to  enable  him  to  do  so. — Hull  t. 
I^aumberg,  (Tex.  Civ.  App.)  20  S.  W.  11:25. 

By  widow. 

82.  The  widow  did  not  abandon  her  home- 
stead by  purchasing  other  real  property  with 
the  amount  of  insurance  policies  on  the  life  of 
tier  husband,  the  proceeds  of  which  she  took  by 
Tirtue  of  the  agreements  in  the  policies,  and 
which  tlierefore  did  not  belong  to  her  deceased 
husband's  estate. — Hnfachmidi  t.  Gross,  (Mo. 
Sup.)  20  8.  W.  679. 

Remarriage  and  renting  of  prem- 
ises by  widow. 

28.  A  husband  died,  baring  no  children,  bnt 
leaving  a  widow,  who  brought  suit  against  his 
brothers  and  sisters  for  dower  and  homestead. 
She  then  married,  and  rented  out  the  home- 
stead, and  resided  with  her  husband  at  another 
place.  Bcid  that,  under  I^aws  1875,  p.  60,  pro- 
viding that  "homestead  shall  pass  to  and  vest 
In  such  widow  and  children  •  •  •  until  the 
youngest  child  shall  attain  its  legal  majority, 
and  until  the  death  of  such  widow,"  the  widow 
had  a  life  estate  in  the  property,  which  was  not 
divested  by  her  subsequent  marriage,  and  she 
could  rent  It  out  as  nhe  pleased  during  life. 
Kaes  ▼.  Gross.  3  S.  W.  840,  92  Mo.  617,  ovei^ 
ruled.— West  v.  McMullen,  (Mo.  Sup.)  20  S. 
W.  628. 
Effect  on  children. 

U.  Rer.  St  {  2693,  provides  that,  if  any 
head  of  a  family  shall  die  leaving  a  widow  or 
any  minor  children,  his  homestead  shall  vest  in 
ithem,  and  continue  for  their  benefit,  without  be- 
iug  subject  to  the  payment  of  the  debts  of  de- 
ceased, until  the  youn^st  child  shall  attain  its 
legal  majority,  and  until  the  death  of  the  widow. 
Held,  that  the  rights  of  the  widow  and  children 
<lo  not  depend  on  their  continued  residence  on 
the  property,  and  tbe  widow  does  not  abandon 
ber  homestead  estate  by  making  a  second  mar- 
riage, and  taking  up  a  permanent  residence 
with  her  husband  at  his  home  in  another  coun- 
ty, and  neither  are  the  rights  of  the  children 
prejudiced  by  such  marriage  and  removal  of  the 
widow.— Hufschmidt  t.  Gross,  (Mo.  Sup.)  20  S.  ' 
W.  679. 

Mortgages. 

85.  A  trust  deed  on  a  homestead,  executed  by  i 
tMttb  bDsbandandwife  to  payotE  asabsisting  ven-  ' 
dor's  lien  against  the  property,  is  valid  to  extent ' 


of  the  lien  so  paid  off;  and  so  is  a  trast  deeA 

Sven  by  the  husband  after  his  wife's  death.— 
ensel   r.    International   Bldg.    Se  Loan   Ass'n. 
(Tex.  Bup.)  20  8.  W.  116. 

26.  Gen.  St  c.  38,  art.  IB,  S  13.  provide* 
that  the  right  to  a  homestead  sbaU  not  lie 
waived,  nor  dower  relinquished,  except  by  a 
written  conveyance  thereof,  signed  by  the  hna- 
band  and  wife,  and  acknowledged  and  recorded. 
Held,  that  the  homestead  right  of  the  wife  is 
barred  by  Joining  with  her  husband  in  the  exe- 
cution of  a  mortgage  of  the  latter's  land,  where- 
in it  is  recited  that  she  "hereby  waives  right  of 
homestead  and  dower  in  and  to  the  real  estate 
mentioned  in  this  mortgage,"  though  ber  name 
does  not  appear  in  the  granting  cuuae. — DaTis 
V.  Jenkins,  (Ky.)  20  S.  W.  283. 

Necessity   of  wife  joining  In   convey- 
ance or  mortgage. 

87.  Under  Laws  1873,  p.  16,  (sanM  aa  Laws 
1875,  p.  60,  S  1,  and  Rev.  St  1879,  {  2689,)  pro- 
viding  that,  after  tbe  Uiing  of  homestead  cbim 
by  the  wife  to  homestead  property  standing  in  the 
name  of  the  husband,  he  shall  be  debarred  from 
selling,  mortgaging,  etc.,  the  homestead,  the  hus- 
band may,  until  such  filing  of  notice,  mortgage 
the  homestead  without  tbe  wife's  joining, — ^Tucker 
y.  Wells,  (Mo.  Sup.)  20  S.  W.  114. 

Sale  under  execution — Bights  of  pur- 
chaser. 

93.  Where  the  sheriff  levies  upon  and  sells 
property  which  the  execution  debtor  might  have 
selected  as  exempt  under  the  homestead  exemp- 
tion laws,  (Rev.  St  1889,  ||  4907,)  the  tiUe 
passes  to  the  purchaser,  notwithstfiuding  the 
failure  of  the  sheriff  to  notify  the  debtor  of  his 
right  to  make  such  selection. — Finley  t.  Barker. 
(Mo.  Sup.)  20  S.  W.  177. 

HOMICIDE. 

Declarations  and  acts  of  co-con spirator,  see  "Cte- 

spiraoy, "  8. 
Right  of  aoouaed  to  bail,  see  "Bail, "  1-4. 

Murder. 

1.  It  appeared  that  deceased  had  been  put 
in  Ian  on  a  charge  made  by  M.,  his  wife,  that  lis 
had  committed  a  rape  upon  her  daughter,  and 
that  before  his  release  he  sent  ber  word  that  he 
intended  to  kill  her.  On  the  night  the  shooting 
occurred  he  forced  an  entrance  into  her  boose, 
and  on  being  driven  out  picked  up  a  large 
stick,  and  started  back  to  re-enter  the  house, 
telling  M.  tliat  he  intended  to  kill  her,  and 
when  within  20  feet  of  the  house  M.  shot  him. 
Hdd,  that  such  facts  do  not  warrant  a  convic- 
tion of  M.  for  murder. — Green  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  712. 

Killing  one   person   in   attempt  to 

kill  Piother. 

2  Where  defendant,  in  an  attempt  to  kill 
a  certain  person,  by  mistake  accidentally  kills 
another,  the  homicide  thus  committed  is  of  the 
grade  and  degree  that  it  would  have  been  had 
the  intention  of  defendant  been  accomplished. — 
State  V.  Renfrew,  (Mo.  Sup.)  20  S.  W.  299. 
Resisting  arrest. 

8.  On  a  trial  for  the  mnrder  of  a  police- 
man while  attempting  to  arrest  defendant  for 
unlawfully  caiTying  a  weapon,  the  law  will  pre- 
sume that  the  citizens  who  informed  deceived 
that  defendant  had  been  so  carrying  a  weapon 
were  credible  persons. — Miller  v.  State.  Vrex. 
Cr.  App.)  20  S.  W.  1103. 

4.  Where  it  appears  that  defendant  may 
have  been  justified  in  carrying  a  revolver,  be- 
cause he  had  reason  to  believe  some  person  oth- 
er than  deceased  might  attempt  to  take  bis 
life,  such  fact  is  no  excuse  for  refusing  to  snb- 
mit  to  a  lawful  arrest  by  deceased,  or  for  kill- 
iiig  him.  State  v.  Renfrow.  (Mu.  Sup.)  20  S. 
^V.  29".  t. 

■>.  Where  defendant  knew  that  deceased 
was  a  constable,  it  is  not  error  to  Instruct  ths 
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Jmr  that  a  constable  has  the  right  to  arrest, 
■vritnout  warrant,  any  person  committing  or  at- 
tempting to  commit  an  offense  in  bis  presence, 
and  that  if  they  believed  that  defendant  was 
'Committing  an  offense  at  the  time  of  the  lull- 
ing, in  the  presence  of  deceased,  tlien  the  latter 
liad  the  right  to  arrest  him  without  warrant, 
especially  where  the  officer  had  verbal  orders 
from  a  justice  of  the  peace  to  make  the  arrest. 
—State  V.  lienfrow,  (Mo.  Sup.)  20  S.  W.  299. 

u.  Though  the  general  rule  is  that  a  killing 
in  resisting  an  nnlawful  arrest  constitates  man- 
-elaughter  and  not  murder,  evidence  that  defend- 
ant deliberately  prepared  to  execute  previous 
threats  against  deceased,  and  shot  him  on  his 
approach,  will  support  a  verdict  of  murder 
in  the  first  degree,  though  the  arrest  attempted 
by  deceased  was  illegal,  since  there  is  evidence 
■of  express  malice  on  defendant's  part. — Miller  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  1103. 

7.  If  the  arrest  was  legal,  the  evidence  sup- 
ports the  verdict,  since  the  appearance  of  the 
officers  with  drawn  weapons  would  not  cause 
defendant  to  believe  they  had  come  to  kill  him, 
bat  to  protect  themselves  against  bis  threats  in 
making  the  arrest.— Miller  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  1103. 

8.  Evidence  that  defendant  seized  his  pis- 
tol the  moment  he  saw  deceased  and  another 
officer  approach,  and  that  thereupon  the  officer 
attempted  to  shoot  him,  but,  his  pistol  failing 
to  go  off,  defendant  fired,  and  killed  deceased, 
supports  the  theory  that  dpfendant  acted  in 
pursuance  of  his  previous  threats  to  kill,  and 
not  on  the  provocation  of  the  attempted  killing 
by  the  officer.— Miller  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  U03. 

Heat  of  passion. 

9.  Though  a  homicide  is  committed  for  an 
Inadequate  cause, — that  is,  on  a  provocation 
that  ought  not  to  bave  aroused  the  passion  of  a 
person  of  ordinary  temper, — yet  it  is  but  murder 
in  the  second  degree  if  the  slayer  was  in  fact 
laboring  under  a  passion  so  strong  as  to  render 
him  incapable  of  considering  the  consequences 
'Of  his  act  But  the  passion  must  be  i>ne  that 
strikes;  for  if  the  slayer  broods  over  his  injury, 
and  deliberately  forms  the  design  to  kill,  and 
prepares  for  it,  the  presence  of  passion  at  the 
moment  of  the  premeditated  homicide  cannot 
change  Its  nature.— Ex  parte  Jones,  (Tex.  Ct. 
App.)  20  8.  W.  983. 

Principal  and  accessory. 

10.  In  a  trial  for  murder,  the  evidence 
showed  that  defendant  was  a  witness  at  an  al- 
tercation between  the  deceased  and  her  friend 
fi.;  that,  seeing  the  deceased  strike  S.,  defend- 
ant said  to  S.,  "Kill  her;"  that  deceased  then 
ran  into  the  front  door  of  a  house,  and  was  fol- 
lowed as  far  as  the  door  by  defendant,  who 
was  prevented  from  going  further  by  bystand- 
ers; that  S.  went  into  the  house  by  the  back 
door,  without  the  knowledge  of  defendant,  and, 
meeting  deceased,  killed  her;  and  that  there 
was  no  prearranged  plan  between  defendant 
and  S.  to  kill  tho  deceased.  Held  evidence  in- 
sufficient to  warrant  a  conviction  of  defendant 
as  an  accomplice. — Quinn  v.  State,  (Tex.  Or. 
App.)  20  S.  W.  1108. 

Instructions. 

11.  llie  court  instructed  on  a  murder  trial 
that  the  premeditation  necessary  to  constitute 
murder  in  the  first  degree  drew  with  it  the  neces- 
sity of  express  malice,  since  it  would  not  be  pos- 
sible for  premeditation  to  exist  without  at  the 
Bnme  time  that  evil  intent  constituting  malice. 
Tliis  was  evident,  coutinupd  the  court,  should  it 
.appear  that  defendant,  with  a  sedate  and  de- 
liberate mind  and  formal  design,  had  killed  the 
deceased,  which  formal  design  might  be  inferred 
from  oxtemal  circumstances,  such  as  lying  in 
wait,  antecedent  threats,  former  grudges,  and 
schemes  to  do  deceased  some  bodily  harm.  The 
c(!<;rt  had  previously  instructed  as  to  the  neces- 
sity of  deliberation  and  malice,  and  had  defined 


I  "premeditation."  Subsequently  It  .told  the  jury 
'  of  the  effect  which  the  presence  of  provocation 
or  passion  would  have  in  redudng  the  degree  of 
crime.  The  suggestion  that  a  man  in  self-defense 
might  premeditate  the  killing  of  ids  adversary, 
and  that  therefore  malice  was  not  to  be  pre- 
sumed from  premeditation,  was  met  in  the  charge 
on  self-defense.  Held  e»  favorable  as  defendant 
:  was  entitled  to.— King  r.  State,  (Teun.)  20  S. 
W.  169. 

Sufficiency  of  evidence. 

12.  Evidence   that  defendant  and   deceased 

;  had  a  quarrel  in  a  saloon,  after  which  they  t>» 

'  came  friendly,  though  defendant  sought  to  re- 

I  new  the  difficulty,  and  left  the  saloon  together, 

I  deceased  being  in  front,  and  that  before  they 

had  gone  far  defendant  shot  deceased  twice  in 

the  back  and  killed  him.  is  sufficient  to  justify 

a  conviction  of  murder  in  the  second  degree. — 

May  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  396. 

18.  Un  a  trial  of  M.  and  B.  under  a  joint 
Indictment  for  murder,  the  dying  declaration  of 
the  deceased  that  B.  shot  him  was  offered  in 
evidence.  There  was  no  further  evidence  to 
support  the  charge  that  B.  did  the  shooting, 
his  codefendant  M.  testifying  that  she  shot  de- 
ceased, which  testimony  waa  supported  by  the 
evidence  of  her  daughter  and  B.  Held,  that 
the  evidence  was  insufficient  to  support  a  con- 
viction of  B.  for  murder.-^reen  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  712. 

14.  Defendant  testified  that  before  the  killing 
he  went  to  deceased's  house,  and  received  his 
pistol  from  deceased,  and,  while  examining  it. 
It  went  off,  killing  deceased.  Defendant  imme- 
diately fied,  continuing  his  ffight  beyond  the 
county  in  which  he  resided,  without  stopping  to 
see  if  he  had  killed  deceased.  Two  witnesses 
swore  positively  that  the  killing  was  intentional 
and  deliberate.  Hdd,  that  the  jury  properly 
disregarded  the  theory  of  accidental  homicide. — 
Hardy  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  561. 

15.  There  was  evidence  that  the  accused,  at 
an  early  hour  on  the  morning  of  the  homicide, 
went  to  the  house  of  decedent,  with  whom  he  had 
recently  quarreled,  while  she  was  alone,  and 
that,  after  looking  around  as  if  to  see  whether 
he  wan  observed,  he  took  hold  of  her,  and  jerked 
her  into  the  house,  from  where  she  was  standing 
ill  the  door.  No  one  saw  him  leave  the  house. 
Shortly  afterwards  decedent  was  found  strangled 
to  death.  The,  accused  proved  an  alibi  by  his. 
father,  mother,  brother,  and  others.  He  assisted 
in  preparing  decedent  for  burial,  and  went  to 
inform  her  husbind  of  her  death.  Held,  that  a 
conviction  of  murder  would  not  be  disturbed. — 
Thomas  t.  Commonwealth,  a<y)  20  S.  W.  226. 

la.  The  jury  was  warranted  in  rejecting  de- 
fendant's version  of  the  killing,  in  finding  him 
guilty  of  murder,  and  in  assessing  his  punish- 
ment at  death,  when  there  was  evidence  in  the 
case  to  show  that  defendant  was  unduly  inti- 
mate with  decedent's  wife;  that  deceased  had 
meekly  borne  it  for  months;  that  defendant  had 
repeatedly  threatened  deceased's  life;  that  on 
the  day  of  the  homicide  defendant  purchased 
a  revolver  with  money  borrowed  from  deceas- 
ed's wife;  that  defendant  ascertained  from  her 
deceased's  whereabouts,  and  when  she  expected 
him  to  return;  that  at  the  time  appointed  for 
deceased's  return  defendant  was  at  a  clump 
of  bushes, — the  only  place  he  could  secrete  him- 
self on  the  way  deceased  was  expected  to  re- 
turn; that  the  tracks  of  deceased  turned  back 
suddenly  at  the  clump  of  trees,  followed  hj 
defendant's;  that,  15  or  20  steps  from  where  he 
turned,  deceased,  and  not  defendant,  fell  on 
his  knees;  and  that  deceased  then  got  up 
again,  and  ran  to  the  place  where  the  body  was 
found  about  50  yarns  from  where  he  first 
turned.— Stephens  v.  State,  (Tex.  C>.  App.)  20 
8.  W.  826. 

Manslaughter. 

17.  Instructions  as  to  Involuntary  manslaugh- 
ter were  properly  refused,  where  the  evidence 
tended  to  'show  that  the  accused,  having  quar- 
reled  with  decedent,   went  to  her  house   and 
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Btrangled  her  to   death.— Thomas  t.   Oommon- 
wealth,  (Ivy.)  20  S.  W.  226. 

18.  A  prisoner  and  his  guard,  each  having  pl^ 
tola,  fired  "at  the  clouds,  and  then  exchanged 
pistols.  Immediately  the  pistol  which  the  guard 
was  seen  handing  the  prisoner  waa  fired  two  or 
three  times,  and  the  prinoner  fell  mortally  wound- 
ed, exclaiming  that  he  believed  he  was  shot.  The 
guard's  statements  tended  "to  show  that  he  fired 
the  fatal  shot,  but  not  that  he  killed  the  prisoner 
intentionally.  HM,  that  it  was  error  to  instruct 
the  jury  that  defendant  was  guilty  of  manslaiigh- 
ter  if,  while  the  relation  of  prisoner  and  guard 
existed,  he  "negligently.  In  discharging  firearms, 
shot  and  killed  decedent,  his  dereliction  in  his 
duty  as  guard  being  immaterial. — Smith  v.  Com- 
monwealth. (Ky.)  20  S.  W.  229. 

Manslaugbter— Killing  provoked  by  In- 
sult to  female  relation. 

19.  To  reduce  to  manslaughter  a  homicide 
caused  by  insulting  words  and  conduct  to  a  fe- 
male relative,  the  killing  must  occur,  not  only 
at  the  first  meeting  of  the  parties  after  the 
■layer  is  informed  of  the  insult,  but  it  must  also 
appear  that  the  homicide  was  the  result  of  a 
passion  that  rendered  the  slayer  incapable  of 
cool  reflection.— Ex  parte  Jones,  (Tex.  Or.  App.) 
20  8.  W.  983. 

20.  Pen.  Code,  arts.  697,  598.  provide  that 
insulting  words  or  conduct  by  deceased  towards 
a  female  relative  of  the  slayer  is  an  adequate 
cause  for  a  homicide.  If  it  occurs  at  the  first 
meeting  of  the  parties  after  the  slayer  is  in- 
formed of  the  insult;  and  article  601  provides 
that  any  female  under  the  permanent  or  tempo- 
rary protection  of  the  slayer  at  the  time  of  the 
killing  shall  also  be  included  within  the  mean- 
ing of  the  term  "relation."  Hdd,  that  the  dif- 
ference between  the  cases  of  an  actual  relation 
and  the  statutory  relation  of  protection  is  that, 
while  In  both  cases  the  insult  must  be  given 
daring  the  existence  of  the  relationship,  the  kill- 
ing must  occur  at  the  first  meeting,  in  the  case 
of  actual  relationship,  and,  in  the  statutory  re- 
lationship, it  must  occur  while  the  female  is  un- 
der the  protection  of  the  slayer;  for,  if  she 
leaves  him  before  the  first  meetinj;  with  the  one 
insulting  her  occurs,  the  right  to  act  is  gone.— 
Bx  parte  Jones,  (Tex.  Or.  App.)  20  S.  W.  983. 

HI.  On  a  trial  for  murder  the  evidence 
showed  that  deceased,  while  abusing  defendant. 
told  him  "he  didn't  know  who  his  father  was;' 
that  defendant  then  turned  and  went  away,  and 
deceased  went  into  his  house,  and  called  on  de- 
fendant to  come  back,  and  shook  his  fist  at 
him,  but  that  defendant  would  not  have  come 
back,  even  after  the  alleged  insult,  if  deceased 
had  not  kept  calling  him.  HM,  that  the  re- 
fusal to  charge  on  manslaugbter  was  proper, 
since  Pen.  Code,  art.  598,  provides  that  to  re- 
duce homicide  to  manslaushter  the  killing  muHt 
take  place  immediately  upon  the  uttering  of  the 
Insulting  words.— Evers  v.  State,  (Tex.  Or. 
App.)  20  S.  W.  744. 

aa.  The  jury  was  instructed  that  if  decease** 
insulted  defendant's  wife,  and  defendant,  od 
hearing  of  it,  became  so  angered  as  to  rendei 
his  mind  incapable  of  cool  reflection,  and  while 
In  such  condition  he  Immcdiatelyj  or  as  soon 
thereafter  as  he  met  deceased,  killed  him,  he 
would  not  be  guilty  of  murder.  HM,  that  the 
instruction  was  not  subject  to  the  objection  that 
It  required  the  jury  to  believe  defendant  was 
acting  under  the  impulse  of  passion,  whereas 
the  oueStion  for  the  jury  was  whether  an  insult 
was  given,  and  if  so  passion  would  be  pre- 
snmed.- Knowles  v.  State,  (Tex.  Or.  App.)  20  S. 
W.  829. 

28.  The  evidence  showed  that  while  de- 
ceased (defendant's  servant)  was  in  the  cow 
pen,  milking,  defendant  ordered  him  to  take  a 
team  and  go  to  work:  that  deceased  refused  bt"- 
cause  it  was  cold  and  ruining;  that  defendant, 
after  going  to  the  house  fur  liis  gun,  again  or- 
dered dooeased  to  go  to  work;  that  deceased 
again  refused,  and  defendant  immediately  shot 
Lim.    Defendant  testified  that,  when  he  went  to 


the  house  for  his  gun,  his  wife  informed  him 
that  deceased  had  Insulted  her,  but  there  wiis 
no  evidence  of  the  nature  of  the  insult  Udd, 
that  a  conviction  of  murder  In  the  second  de- 
gree Is  sustained  by  the  eTidence.— Knowles  r. 
State,  (Tex.  Cr.  App.)  20  S.  W.  829. 
Accomplices. 

24.  B.  and  J.  were  convicted  of  manslaugb- 
ter. The  evidence  showed  that  J.  struck  the 
deceased  in  the  yard,  with  a  rock,  but  the  time 
was  not  shown.  After  J.  left  the  house  B. 
struck  the  fatal  blow  with  a  bed  slat  in  the 
house.  HM,  that  J.  could  not  have  contributed 
to  the  death  of  deceased  as  a  principal,  and  the 
judgment  against  J.  should  be  reversed,  as 
there  can  be  no  accompUces  In  manslanghter.— 
Bowman  t.  State,  (Tex.  Or.  App.)  20  S.  W.  55a 

Justifiable  homicide. 

25.  Defendant  was  with  his  father  and  bis 
brother,  when  the  father  inquired  for  deceased, 
stating  that  he  was  goin^  to  see  deceased  to 
have  a  settlement  with  him.  A  conversation 
then  took  place  between  the  father  and  de- 
ceased. The  first  words  understood  by  the  wit- 
nesses were  spoken  by  deceased,  who  said  he 
was  "muy  hombre,"  which  means,  "I  am  Tery 
much  of  a  man,"  and  implies  a  challenge  to 
fight.  The  father  replied,  "And  so  am  I 
muy  hombre,"  and  jumped  off  his  hors&  De- 
ceased then  came  towards  the  father  and  his 
sons,  and  ran  around  them,  to  where  his  car- 
bine was  standing,  and  when  he  got  near  to  it 
defendant  shot  him  in  the  back.  Neither  de- 
fendant's father  nor  brother  was  armed.  HM 
that,  as  the  first  language  calculated  to  proToke 
trouble  was  the  challenge  of  deceased,  it  was 
error  to  charge  that  defendant  was  not  justi- 
fied in  killing  deceased  to  save  the  life  of  his 
father  If  the  difficulty  was  provoked  by  defend- 
ant, his  father,  or  his  brother. — Saens  v.  State. 
(Tex.  Cr.  App.)  20  S.  W.  737. 

26.  The  court  cannot  assume  that  the  father 
may  have  said  something  to  deceased,  not  heard 
by  tne  witnesses,  which  provoked  the  difficulty. 
—Saens  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  73t. 

li7.  To  be  deprived  of  the  full  right  of  self- 
fense,  defendant  must  not  only  provoke  the  dif- 
ficulty, but  he  must  intend  to  do  so:  and  if  the 
father  and  his  sons  sought  decease<l  for  a  law- 
ful purpose,  and  some  act  of  theirs  provoked  the 
ditaculty,  but  the  act  was  lawful  and  not  cal- 
;  culated  nor  intended  to  provoke  a  difficulty,  the 
right  of  defendant  to  defend  himself  or  his  fa- 
ther would  not  be  abridged.— Saens  ▼.   State, 
(Tex.  Cr.  App.)  20  S.  W.  737. 
I        28.  An  instruction  that  the  killing  was  not 
.  justifiable  If  defendant,  his  father  or  his  broth- 
I  pr,   souBht   deceased,   and   "by   way  of  wrong- 
ful act  on  their  part"  provoked  the  difficulty.  Is 
too  abstract,  as  the  court  should  name  the  act 
'  done  or  language  used  by  defendant,  his  father 
1  or  his  brother,  intended  to  provoke  the  combat 
—Saens  v.  State,  (Tex.  Or.  App.)  20  S.  W.  737. 
'        'M.  It  appeaired  that  defendant  intended  to 
kill  another  tiian  deceased  at  the  time  of  the 
homicide.     Neither  the  deceased,  who  was  an 
officer,  nor  the  person  whom  defendant  intendecl 
'  to  kill,  was  in  a  situation  to  carry  out  any  de 
I  sign  to  do  defendant  any  great  personal  harm. 
if  he  had  such  intent.     HM,  that  it  was  not 
error  not  to  instruct  the  jury  that,  if  defendant 
shot  at  such  other  than  deceased  under  Kuch 
circumstances  as  would  have  been  justifiable 
had  he    killed  him,  then  he  was  also  excusable 
,  in    unintentionally    killing    deceased. — State    v. 
Kenfrow,  (Mo.  Sup.)  20  S.  W.  299. 

Self-defense. 

80.  Though  defendant  began  the  difficnlty 
with  no  intent  to  kill  or  do  bodily  injury  to  the 
prosecuting  witness,  yet,  if  he  afterwards  found 

,  it  necessary  to  attempt  to  kilt  the  prosecuting 
I  witness  to  save  his  own  life,  he  cannot  justify 
his   act   by   claiming   self-defense. — Sullivan   v. 
I  State,  (Tex.  Cr.  App.)  20  S.  W.  927. 

81.  After  his  rescue  by  bystanders  from  on- 
provoked  brutal  assault  by  a  man  of  greatly  su- 
perior strength,  in  liquor,  and  reckless  and  an- 
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gry,  defendant  left  the  room  to  call  the  police, 
when  the  man  followed  him  out,  and  Btmck  and 
kicked  him  against  a  table,  on  which  lay  a  knife, 
which  defendant  seized  and  stabbed  and  killed 
bim.  HM,  that  it  was  justifiable  homicide. 
Da-vidson,  J.,  dissents.— Oareilo  v.  State,  tTex. 
App.)  20  S.  W.  ITU. 

82.  The  killing  of  one  who,  Tolnntarily,  and 
without  apparent  excnse,  leaves  a  place  of  safe- 
ty, and  with  drawn  pistol  goes  to  where  certain 
persons — several  on  each  side — are  fighting,  ano. 
taking  the  side  of  one,  commences  firing  indis- 
criminately, is  justified,  though  all  the  parties 
originally  engaged  were  in  the  wrong,  if  such 
killing  was  necessary,  or  seemed  to  be  neces- 
sary, to  ward  off  danger  threatene<l  either  by 
deceased  or  those  with  whom  he  was  associated. 
— Nants  T.  Commonwealth,  (Ky.)  20  S.  W. 
1096. 

Instructions. 

83.  An  instruction  that,  on  the  question  of 
•df-defense,  the  facts  must  be  viewed  from  de- 
feiKlmit".<  standpoint,  and  that  he  should  be 
aciuttted  if,  when  tie  shot,  be  had  reasonable 
grounds  to  believe  that  the  prosecuting  witness 
was  about  to  shoot  him,  is  property  qualified  by 
adding  that  he  cannot  claim  self-defense  if  he 
brougnt  on  the  difficulty  himself.— Sullivan  r. 
State,  (Tex.  Cr.  App.)  20  S.  W.  927. 

S4.  Defendant  interfered  between  his  brother 
and  a  woman,  and  was  threatened  by  the  former 
with  punishment  nnless  he  desisted.  Defendant 
then  sold  to  tiis  brother,  "I  will  see  you  later," 
and,  having  gone  away  and  secured  a  gun,  start- 
ed m  search  of  his  brother,  and  shortly  after- 
wards shot  him.  Defendant  testified  that  dariMr 
the  first  difficulty  his  brother  threatened  to  kiU 
him  that  uight,  and  that  he  did  not  shoot  his 
brother  till  the  latter  presented  a  pistol  at  him. 
Brid,  on  a  prosecution  for  assault  with  intent  to 
mnrder,  that  the  court  rightfully  ctiarged  the 
jury  with  reference  to  the  law  of  self-defense  as 
viewed  from  the  standpoint  of  threats  accom- 
panied by  a  demonstration  made  at  the  time  of 
the  assault,  instead  of  submitting  the  issue  of 
self-defense  unattended  by  and  disconnected  with 
the  issue  of  threats. — Reed  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  709. 

8o.  In  a  murder  trial  it  appeared  that  defend- 
ants were  in  their  store  at  the  time  of  the  kill- 
ing, end  that  deceased  was  shot  while  approach- 
ing the  storeinsncha  ivayas  to  make  defendants 
think  that  he  intended  to  kill  or  do  great  bodily 
harm  to  one  of  them,  whom  he  bad  frequently 
threatened  and  once  Irafore  attacked.  Defend- 
ants had  shut  themselves  in  the  store  some  hours 
t>efore,  and  had  there  remained  In  fear  of  de- 
ceased, who  was  an  overbearing  and  dangerous 
man.  Held,  that  it  was  error  to  refuse  an  in- 
struction that  If  defendants  believed,  on  reason- 
able grounds,  that  deceased  was  alxiut  to  forci- 
bly enter  their  business  house,  with  the  view  of 
doing  them  or  one  of  them  great  tiodily  harm,  they 
had  a  right  to  use  the  force  necessary  to  prevent 
such  entry  and  avert  such  daogRr,  even  to  tbo 
taking  of  life.— Sparks  r.  CommoDwealth,  20  B. 
W.  167,  89  Ky.  644. 

86.  On  appeal  from  a  conviction  of  assault 
with  intent  to  murder,  where  the  testimony  only 
raises  the  issue  of  actual  danger,  an  instruction 
that  submits  both  phases  of  danger,  actual  and 
apparent,  is  more  favorable  to  the  accused  than 
warranted  by  the  tostimony,  and  is  not  ground 
for  reversal.— Sutton  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  504. 

aT.  'J'he  accused  was  convicted  of  manslaugh- 
ter, and  the  evidence  showed  that  she  8tru<!k 
the  deceased  but  one  blow,  and  when  she  struck 
him  he  was  making  a  dangerous  attack  on  her, 
threatening  to  take  her  life.  HclJ,  that  the  re- 
fusal to  clmrgf  the  jury  in  resaril  to  "apparent" 
danger  was  not  error,  as  the  danger  was  actual. 
—Bowman  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
858. 

8S.  Defendant's  request  for  a  special  charge 
as  to  the  right  of  self-defense  where  there  Is 
an  appearance  of  danger,  when  defendant's  tes- 
timony is  to  the  effect  tliat  the  alleged  assault 


I  was  made  in  repelling  an  attempt  of  the  prose- 
'  cutor  to  kill  him  was  properly  denied.— Moore  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  503. 

Indictment  for  assault  with  intent  to 
murder — Conviction  of  assault  with 
intent  to  commit  involuntary  man- 
slaughter. 

81*.  Code,  §  4626,  prescribing  the  punishment 
for  assault  with  intent  to  commit  murder,  does 
not  include  assault  with  intent  to  commit  invol- 
untary manslaughter,  and  a  conviction  of  the 
latter  offense,  under  an  indictment  charging  an 
assault  with  intent  to  commit  murder,  amounts 
to  an  acquittal  of  the  offense  charged. — Ste- 
vens V.  State,  (Tenn.)  20  S.  W.  423. 

40.  There  is  no  such  offense  as  an  assault 
with  intent  to  commit  involuntary  manslaughter. 
—Stevens  v.  State.  (Tenn.)  20  S.  W.  423. 

Evidence. 

41 .  In  a  trial  for  assault  with  intent  to  mnr- 
der, testimony  is  admissible  to  show  that  de- 
fendant had  challenged  the  prosecuting  witness 
to  meet  tiim  in  a  dark  alley,  where  the  testimony 
also  shows  that  when  a  few  minutes  later  the 
witness  asked  defendant  what  he  meant  by  It, 
defendant  did  not  deny  it,  but  said  some  one 
had  sworn  to  a  lie  in  regard  to  him,  and  he  had 
always  believed  it  was  the  witness. — Low  v. 
State.  (Tei.  Cr.  App.)  20  S.  W.  366. 

43.  A  verdict  of  guilty  is  supported  by  evi- 
dence showing  defendant  to  have  l>een  the  ag- 
gressor all  through  the  difficulty,  which  lasted 
for  several  days;  that,  meeting  the  prosecuting 
witness  just  before  the  assault,  defendant 
leaped  from  his  horse,  drew  his  pistol,  and 
challenged  the  prosecuting  witness  to  come  from 
behind  nis  wagon;  that  lioth  parties  then  fired; 
and  that  while  the  prosecuting  witness  was  fix- 
ing his  gun,  which  had  hung  Sre,  defendant  re- 
mounted, rode  olosc  up  to  him.  and  fired. — SuUi- 
van  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  027. 

Instructions. 

48.  Where,  from  the  evidence,  defendant  la 
either  guilty  of  an  assault  with  intent  to  com- 
mit murder,  or  of  nothing,  there  is  no  necessity 
for  a  charge  defining  aggravated  assault. — ^Moore 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  563. 

44.  On  a  trial  for  assault  with  intent  to  mur- 
der, where  the  court  charges  that  if  the  jury 
believe  from  the  evidence  that  defendant  shot 
one  R.  with  a  pistol,  intending  thereby  to  kill 
him,  and  if  they  believe  that  had  death  resulted 
therefrom  it  would  have  been  murder,  they 
should  find  defendant  guilty,  it  is  not  error  to 
fail  to  charge  that  thcjr  must  believe  defendant 
shot  with  the  specific  intent  to  kill  before  they 
can  convict  him.— Smith  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  831. 

45.  'SVhere,  on  a  trial  for  essnult  with  Intent 
to  murder,  the  evidence  for  defendant  showed 
that  whatever  was  done  by  him  was  done  un- 
der the  provocation  of  an  unexpected  assault, 
the  court  erred  in  failing  to  charge  the  jury 
that,  if  death  had  resulted  from  the  injury  in- 
flicted, and  the  jury  should  believe  It  would  have 
been  manslaughter,  then  they  should  find  de- 
fendant guilty  of  aggravated  assault.— I^ow  v. 
State.  (Tex.  Cr.  App.)  20  S.  W.  366. 

46.  The  evidence  for  the  state  showed  that 
defendant  challenged  the  witness  to  meet  him, 
and  shortly  after,  armed  with  a  knife,  went 
where  he  knew  the  witness  was,  and,  first  pro- 
voking the  witness  to  strike  him,  dangerously 
stabbed  the  witness  several  times.  "The  evi- 
dence for  defendant  showed  that  he  sent  no 
challenge,  and  used  no  knife,  but  went  where  the 
witness  was  to  see  a  friend,  when  the  witness 
stopped  him,  and,  after  a  few  words,  struck 
him  a  severe  blow  in  the  face.  Held,  that  the 
court  properly  instructed  the  jury  "on  what  the 
law  would  be  if  defendant  brought  on  the  diffl- 
culty."— I>ow  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
366. 

47.  Where  defendant  in  a  criminal  case  la 
on  trial  for  assault  with  intent  to  kill,  by  stab- 
bing,  cutting,   and   wounding  the   prosecuting 
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'witness,  it  is  proper  to  instruct  the  JU17  that  { 
theT   mar    fiiid    defendant    "friilty   of   assault ! 
with  intent  to  kill  or  do  some    great    bodily 
harm,"   if  they   find  the   stabbing  or  cutting 
was    without    malice    aforethought. — State    t. 
King,  (Mo.  Sup.)  20  8.  W.  i«^9. 

Indictment. 

48.  It  is  not  necessaiT  that  an  indictment 
for  murder  should   describe  the  wound   as  to 
depth,  location,  etc.,  so  that  the  court  may  be  I 
able  to  say  from  inspection  whether  it  could  in  ' 
fact  have  produced  death,  but  a  bare  allegation  : 
of  its  mortality  is  enough. — State  t.  Green,  (Mo. 
Sup.)  20  S.  W.  304. 

4U  An  Indictment  for  murder,  which  al-  ' 
leges  merely  that  defendant  feloniously,  will- 
fully, etc.  shot  and  discharged  at  deceased  a 
pistol  loaded  with  ball,  "thereby  and  by  thus 
striking"  deceased  with  said  ball  inflicting  a 
mortal  wound.  Instead  of  alleging  that  with  the 
ball  so  shot  defendant  then  and  there  feloni- 
ously, willfully,  etc.,  did  strike,  penetrate,  and 
wound  saiid  deceased,  is  insufficient,  the  words 
quoted  being  properly  used  only  where  there 
has  been  a  preTious  allegation  of  striking  and 
wounding.— State  t.  Green,  (Mo.  Sup.)  20  S. 
W.  804. 

60.  An  indictment  charging  that  accused 
"did  then  and  there,  with  his  malice  afore- 
thought, kill  and  murder  B.  F.  Curtis,  by  shoot- 
ing him  with  a  gun,  against  the  peace  and  digni- 
ty of  the  state,  is  sufficient  to  charge  the  of- 
fense of  murder,  under  Pen.  Code.  art.  805,  which 
prorides  that  any  person  who  shall  unlawfully 
kill  any  reasonable  creatnre  in  being  with  mal- 
ice aforethought  is  guilty  of  murder. — Scott  v. 
Stote,  (Tex.  Or.  App?)  20  S.  W.  755. 

Allegations  and  proof— Variance. 

61.  There  is  no  material  ratiance  between 
an  allegation  that  the  accused  stnmgled  and 
choked  decedent  with  his  hands,  and  evidence  that 
Ihe  strangling  was  effected  by  pladng  a  scarf 
around  ber  neck.— Thomas  t.  Commonwealth, 
(Ky.)  20  S.  W.  226. 

Insanity — Evidence. 

62.  Where  insanity  is  set  up  as  a  defense  to 
a  criminal  charge,  the  burden  of  proving  it  is  on 
defendant,  but,  if  from  all  the  proof  there  is  a 
reasonable  doubt  as  to  defendant's  sanity,  he  is 
entitled  to  the  benefit  of  the  doubt.  Stuart  t. 
State,  1  Bast.  178,  followed.— liiug  v.  State, 
(Tenn.)  20  S.  W.  109. 

63.  It  is  eiTor  for  a  physician  to  gire  an  opin- 
ion as  to  defendant's  mental  condition,  based  on 
the  eridence  rather  than  on  a  hypothetical  state 
of  case.— McCarty  v.  CommonwMlth,  (Ky.)  20 
S.  W.  229. 

54.  Whether  the  opinions  of  nonexpert  wit- 
nesses as  to  the  sanity  of  defendant  are  oased  on 
sufficient  obserration  is  for  the  trial  court  to  de- 
termine, and  its  dedsion  will  not  be  questioned 
on  appeal.— Hite  v.  Commonwealth,  (I&.)  20  S. 

w.  m. 

65.  In  support  of  a  plea  of  insanity  as  a 
defense  to  a  charge  of  murder,  it  was  shown 
that  several  of  defendant's  relatives  were  in- 
sane. A  number  of  witnesses,  among  whom 
were  his  family  physician,  and  other  physicians 
who  had  attended  him,  and  persons  who  had 
known  him  for  years,  testified  as  to  acts  tend- 
ing to  show  insanity  on  his  part,  and  gave  their 
opinions  that  he  was  insane.  There  was  no 
testimony  to  show  any  reason  or  motive  for  the 
crime.  In  rebuttal  the  state  introduced  six 
witnesses,  whose  acquaintance  with  him  ex- 
tended over  periods  of  from  six  months  to  a 
year,  whose  opinions  that  he  was  sane  were 
not  substantiated  by  any  reasons  therefor,  and 
two  other  witnes.se8,  physicians  not  specially 
qualified  as  experts  on  insanity,  whose  opinions 
as  to  his  sanity  were  based  on  their  observa- 
tions of  him  during  the  trial  and  the  testimony. 
Held,  that  there  was  a  preponderance  of  evi- 
dence that  be  was  insane,  and  that  a  verdict  for 
murder  was  not  supported  by  the  evidence.— 
McL«od  T.  State,  CI^.  Cr.  App.)  20  S.  W.  748. 


Intoxication — Instructions. 

5B.  It  is  no  defense  to  a  prosecution  for  mur- 
der that  defendant,  who  was  orderly  and  entirely 
rational  when  sober,  was  intoxicated  when  he 
killed  deceased.  —  McCarty  t.  Commonwealth. 
(Ky.)  20  S.  W.  229. 

57.  The  evidence  showed  that  defendant  was 
drunk  at  the  time  of  the  homicide,  and  there 
was  strong  testimony  of  temporary  insanity. 
The  court  charged  the  statute  on  drunkenness, 
(Pen.  Code,  art.  40a,)  which  provides  that  nei- 
ther intoxication  nor  temporary  insanity,  pro- 
duced by  the  voluntary  recent  use  of  ardent 
spirits,  shall  constitute  any  excuse  for  the  com- 
mission of  crime,  nor  shall  intoxication  mitigate 
either  the  degree  or  penal^  of  crime,  but  tem- 

Eorary  insanity  causeid  by  liquor  may  be  shown 
y  defendant  in  mitigation  of  the  penalty,  and. 
in  cases  of  murder,  to  determine  the  degree  of 
murder  of  which  the  defendant  may  l>e  found 
guilty.  The  court  chained  that  "the  law  just 
quoted  places  a  person  diarged  with  crime  be- 
fore the  law  to  be  tried  without  reference  to  his 
drunkenness,  unless  said  drunkenness  goes  to 
the  extent  of  producing  temporary  insanity.  It 
is  therefore  your  duty,  as  a  preliminary  inquiry, 
to  discover  the  mental  status  of  the  defendant 
at  the  time  of  the  homicide."  Beld  that,  con- 
ceding the  charge  to  be  correct  so  far  as  it 
went,  it  was  error  to  fail  to  define  "temporary 
insanity,"  and  to  charge  that  the  jury  could  con- 
sider it  in  mitigation  of  the  penalty  after  they 
had  determined  the  degree  of  murder. — Evers  t. 
State,  (Tex.  Ur.  App.)  20  S.  W.  744. 

Evidence. 

68.  Testimony  of  a  witness  that  he  heard  a 
gun  fired  about  a  mile  from  where  deceased  was 
killed,  which  he  reckoned  had  been  discharged 
at  deceased,  is  inadmissible.— Spurlock  ▼.  Com- 
monwealth, (Ky.)  20  S.  W.  1095. 

5U.  On  indictment  of  one  for  a  particular 
murder,  said  to  have  resulted  from  the  hostile 
relations  of  certain  clana,  it  is  not  competent 
to  show  other  murders  committed  by  such 
clans,  nor  the  fact  that  armed  men  were  em- 
ployed to  protect  the  county  seat  against  in- 
vasion therefrom. — Spuriock  v.  Commonwealth, 
(Ky.)  20  S.  W.  1005. 

tSO.  Kvidence,  on  a  murder  trial,  of  intimacy 
between  defendant  and  the  wife  of  deceased 
snlMequent  to  the  killing,  is  improper  where  no 
evidence  was  offered  of  previous  intimacy,  or 
that  defendant's  conduct  had  been  such  as  to 
cause  jealousy,  and  particnlarly  in  view  of  an 
instruction  that  self-defense  would  not  avail  if 
defendant,  by  his  own  wrongful  acts,  had 
brought  about  the  necessity  or  excuse  for  an  as- 
sault.—Messer  V.  Commonwealth,  (Ky.)  20  S, 
W.  702. 

61.  The  court  properly  admitted  the  testi- 
mony of  a  policeman  that  on  the  evening  before 
the  homicide  he  and  deceased  were  informed 
that  defendant  had  just  lieen  seen  on  the  street 
carrying  a  pistol,  and  threatening  to  shoot 
any  policeman  who  passed  his  shop,  and  that.  In 
corsequence  of  this  and  other  information  that 
defendant  was  a  desperate  man,  they  proceeded 
to  make  the  arrest  without  a  warrant,  and  ap- 
proached his  shop  with  drawn  weapons,  since 
such  evidence  tended  tc  show  that  they  were 
justified  in  their  actions  by  the  threats  of  de- 
fendant.—Miller  V.  State,  (Tex.  Cr.  App.)  20  & 
W.  1103. 

62.  For  the  same  reason,  the  statements 
made  to  them  of  defendant's  dangerous  charac- 
ter, and  the  conversation  between  the  policeman 
p'nd  deceased  as  to  the  method  of  defendant's 
arrest,  were  competent. — Miller  v.  State,  (Tex. 

Cr.  App.)  20  a  w.  uoa 

Hearsay. 

68.  I'he  body  of  deceased  had  five  or  six  gun- 
shot wounds  on  it,  and  there  were  three  empty 
hulls  at  the  place  of  killing'.  The  theory  of  the 
dnfenso  was  that  the  killing  was  done  by  F. 
alone,  while  the  state  claimed  that  both  F.  and 
defendant  were  concerned  therein.  On  the 
trial,  F.'s  father  testified  that  al>out  sundown 
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F.  came  home,  and  knocked  fire  or  six  empty 
hulls  from  his  pistol,  and  told  him  he  had  killed 
deceased  in  self-defense.  Held,  that  the  evi- 
dence was  not  objectionable  as  hearsay. — Pace 
T.  State,  (Tex.  Cr.  App.)  20  8.  W.  7«2. 

Dangerous  character  of  person  as- 
sailed. 

64.  On  a  trial  for  assanlt  with  Intent  to 
mnrder  It  Is  proper  to  refuse  to  permit  defend- 
ant to  prove  that  the  man  assaulted  was  a  great 
"hotter,"  where  the  evidence  shows  that  he  was 
only  advancing  towards  defendant,  and  that  ho 
tnmed  and  fled  as  soon  iix  defendant  drew  his 
pistol.— Smith  V.  State,  (Tex.  Cr.  App.)  20  S. 
W.  831. 

65.  It  was  proper  to  exclude  evidence  that 
deceased's  reputation  was  that  of  a  violent  and 
dangerotts  man,  since  the  evidence  showed  that 
deceased  indicated  no  purpose  of  doing  defend- 
ant any  harm,  but  stood  in  his  yard  in  shirt 
sleeves,  and  stocking  feet,  and  declined  to  touch 
defendant's  pistol  when  defendant  proposed  to 
have  a  combat.— Kvers  v.  State,  (Tex.  Cr.  App.) 
20  8.  W.  744. 

FeellDR  and  animosity. 

66.  Evidence  that  a  week  before  the  homi- 
cide the  accused  and  decedent  quarreled  is 
competent  to  show  malice,  and  that  the  accused 
had  a  motive  for  killingjier.— Thomas  t.  Com- 
monwealth, (Ky.)  20  S.  W.  226. 

07.  On  a  prosecution  for  assault  with  Intent 
to  murder,  evidence  of  an  assault  by  defendant 
on  the  proaecuting  witness  the  day  before  the 
one  alleged  in  the  indictment  is  admissible  to 
■how  motive.— Sullivan  v.  State,  (Tex.  Cr.  App.) 
aO  a  W.  927. 

68.  On  a  trial  for  assanlt  with  intent  to  mnr- 
der, evidence  that  the  defendant  insulted  the 
wife  and  daughter  of  the  prosecnting  witness 
prior  to  the  assault  is  admissible,  as  tending 
to  show  his  state  of  mind  and  lus  animosity 
towards  the  prosecuting  witness.  —  Moore  t. 
State,  CI«x.  Or.  App.)  20  a  W.  663.  . 

tiU.  On  a  prosecution  for  murder,  it  appeared 
that  deceased,  armed  with  a  gun,  had  twice 
gone  to  defendant's  gin  on  the  day  of  the  homi- 
dde,  inquiring  for  defendant,  and  threatening 
to  kill  him  on  sight  for  having  insulted  de- 
oeased's  daughter.  On  deceased's  third  visit  to 
tite  t^n,  defendant  left  his  house,  about  75  yards 
distant,  armed  with  a  gun,  and  went  to  de- 
ceased; the  theory  of  the  state  being  that  de- 
fendant went  with  the  intent  to  kill  deceased, 
while  defendant's  theory  was  that  his  mission 
was  to  effect  a  reconciliation.  Hdd,  that  evi- 
dence of  a  consultation  between  defendant  and 
his  friends  at  liis  house  Just  before  he  left  it  for 
the  scene  of  the  homicide,  in  which  consultation 
defendant's  friends  advised  Iiim  to  try  and  con- 
vince deceased  that  he  had  not  insulted  the  tat- 
ter's daughter,  was  admissible,  as  showing  the 
state  of  defendant's  mind  just  before  the  homi- 
eide.— Simmons  t.  State,  (Tex.  Cr.  App.)  20  S. 
W.673. 

70.  Kvidence  that  defendant  started  towards 
deceased  without  a  gun,  and  went  back  and 
got  it  on  the  advice  of  his  brother,  who  stated 
uiat  he  was  satisiieil  that  deceased  had  a  pistol, 
is  admissible  to  overcome  the  state's  theory  that 
defendant,  when  he  started,  intended  to  kill 
deceased.— Simmons  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  573. 

^—  Declarations. 

71.  Evidence  that  deceased  told  defendant 
diat  a  former  lover  had  come  from  Omaha, 
and  had  threatened  to  kill  her,  where  not  otfpred 
as  a  dying  declaration,  or  a  part  of  the  res  gestae, 
is  incompetent.— State  v.  McCoy,  (Mo.  Sup.)  20 
aw.  240. 

72.  On  a  trial  for  assault  with  intent  to  mur- 
der, evidence  of  the  wife  of  the  assaulted  per- 
son OS  to  what  her  husband  told  her  about  the 
assault  Immediately  after  his  return  home  from 
the  place  thereof,  a  distance  of  a  mile  and  a 

aunrter,  and  while  suffering  from  the  wounds 
lere  inflicted,  is  admissible  as  part  of  the  res 


gestae.— Moore  v.  State,  (Tex.  Cr.  App.)  20  8. 
W.  663. 

Dying  declarations. 

78.  Dying  declarations,  made  by  the  deceased 
on  the  evening  he  was  shot,  under  the  belief  that 
death  was  impending,  are  admissible,  thouga 
the  deceased  survived  for  some  time  thereafter. 
—State  V.  Crabtree,  (Mo.  Sup.)  80  S.  W.  7 

74.  A  written  statement,  dictated  and  signed 
by  one  who  has  been  mortally  wounded  in  an  af- 
fray, made  under  the  sense  of  impending  death, 
and  showing  the  facts  neces.sary  to  constitute 
murder,  is  admissible  against  the  testimony  of 
1  his  adversary  that  the  act  was  done  in  self-de- 
j  fonsi'.— King  v.  SUitc,  (Tenu.)  20  S.  W.  l<i». 
I        7a.  Statements  as  to  the  circumstances  of  a 
I  shooting  made  by  the  person  shot  immi'diately 
'  thereafter  are  admissible  as  dying  declarations, 
I  he  having  then,  and  at  different  times  in  the 
I  interval  before  his  death,  20  hours  thereafter, 
I  stated    that    he    was    going   to    di  •    from     the 
1  wounds  received,  and  having  never  expressed  a 
doubt  about  dying,  or  hope  of  recovery. — Crump 
V.  Commonwealth.  (Ky.)  20  S.  W.  3iX). 

76.  While  a  statement  made  by  deceased  to 
bis  wife,  shortly  after  he  recdved  the  mortal 
wound,  that  he  had  no  thought  of  being  hurt  by 
defendant,  might  be  incompetent  as  a  dying  dec- 
laration, its  admission  in  evidence  was  not  preju- 
dicial to  defendant,  where  it  was  proved  by  otlier 
witnesses  that  defendant  had  concealed  an  open 
knife  in  his  hand,  and  that  deceased  oould  not 
have  anticipated  being  stabbed  by  him.— West  t. 
Commonwealth,  (KyT  20  S.  W.  219. 

I Threats. 

I       77.  A   threat,  to  be  admissible  against  de- 
I  fendant  in  a  murder  trial,  need  not  name  the 
person  threatened,  where  the  other  facts  ad- 
duced give  individuation  to  it. — Hardy  ▼.  State, 
(Tex.  Cr.  App.)  20  S.  W.  561. 

76.  Where  defendant  and  deceased  have  been 
on  friendly  tonus  till  the  day  of  the  homicide,  it 
is  error  to  admit  evidence  of  general  threats 
made  by  defendant  some  time  before  the  homi- 
cide.—State  ▼.  Crabtree,  (Mo.  Sup.)  20  8  W.  7. 

79.  In  a  prosecution  for  murder,  where 
there  is  evidence  that  a  number  of  people  took 
part  in  the  homicide,  and  that  defendant  was 
among  them,  exclusion  of  evidence  offered  by 
defendant  to  show  threats  and  ill  feeling 
against  deceased  of  a  person  not  indicted  witn 
the  others,  if  error,  is  harmless,  since  the  pres- 
ence of  such  person  and  participation  in  the 
crime  could  not  benefit  defendant. — Bonis  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  016. 

80.  In  a  murder  trial  it  appeared  that  defeat^ 
ants  were  in  their  store  at  the  time  of  the  kill- 
ing, and  that  deceased  was  shot  while  approach- 
ing the  store  in  such  a  way  as  to  make  defendants 
think  that  be  intended  to  kill  or  do  great  bodily 
barm  to  one  of  them,  whom  he  had  frequently 
threatened  and  once  before  attacked.  Defend- 
ants had  shut  themselves  in  the  store  some  hours 
before,  and  had  there  remained  in  Uvt  of  de- 
ceased, who  was  an  overbearing  and  dangerous 
man.  Held,  that  deolarations  of  deceased  made 
shortly  before  the  killing,  in  which  he  threatened 
defendants,  though  not  by  name,  are  admissible. 
—Sparks  v.  Commonwealth,  20  8.  W.  167,  8U  Ky. 
644. 

Continnance. 

81.  A  second  continnance  win  not  be  grant- 
ed in  a  murder  case  to  procure  the  attendance 
of  a  witness  who  was  expected  to  prove  that  de- 
ceased cursed  and  abused  and  threatened  to 
"Avear  out"  defendant,  such  not  being  a  threat 
against  defendant's  life. — Dow  v.  State,  (Tex. 
Or.  App.)  20  8.  W.  683. 

Instructions. 

82.  An  Instruction,  on  a  mnrder  trial,  which 
does  not  dtSne  manslaughter,  bnt  tells  the  jury 
merely  that  If  they  have  a  reasonable  doubt  as  to 
whether  ths  killing  was  with  malice  afore- 
thought, they  should  return  a  verdict  of  guiltgr, 
is  erroneoti*.  —  Commonwealth  r.  Black  weU. 
(Ky.)  20  a  W.  IW. 
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88.  On  a  trial  for  assault  with  intent  to 
murder,  where  the  court  charges  that  in  order 
to  convict  defendant  the  jury  must  believe,  be- 
yond a  reasonable  doubt,  that  he  shot  with  the 
specific  intent  to  kill  the  prosecutor,  it  is  not 
necessary  to  charge  the  negative  proposition, — 
that,  if  defendant  fired  without  intent  to  injure 
the  assaulted,  they  should  acquit  him. — Rodgers 
w.  State,  (Tex.  Cr.  App.)  20  S.  W.  709. 

84.  On  the  trial  of  N.  for  murder,  three  wit- 
nesses testified  that  defendant  stated  to  them 
that  F.  killed  deceased;  that  he  (N.)  parted 
with  P.  a  short  time  before  the  killing;  and 
■that  the  killing  was  in  self-defense.  One  of  the 
witnesses  was  Introduced  by  the  state.  Beld, 
that  the  court  properly  refused  to  instruct  that 
•when  the  state  puts  in  evidence  the  declara- 
tions of  defendant  they  will  be  presumed  to  be 
true  till  the  contrary  is  shown,  since  defendant 
did  not  pretend  to  know  the  facts  on  which  his 
statement  reste<l.  —  Pace  v.  State,  (Tex.  Or.: 
App.)  20  S.  W.  702.  ' 

85.  On  a  murder  trial,  defendant  testified 
•that  he  met  deceased  alone  after  dark;  that  de- 
ceased accused  him  of  undue  intimacy  with  de- 
-ceaaed's  wife;  that  a  struggle  then  ensued,  in 
•which  defendant  was  forced  to  his  knees;  that 
defendant  then  drew  his  pistol,  and  fired  once 
behind  his  body,  and  twice  over  his  left  shoul- 
der, at  deceased,  who  was  behind  and  over  him; 
•that  deceased  screamed,  released  defendant, 
and  ran,  and  defendant  shot  at  him  as  he  ran; 
and  that  deceased  fell  some  distance  away, 
-and  defendant  went  up  to  him,  and  fired  at  bim 
as  he  lay  on  the  ground,  dead.  The  conrt  charg- 
ed that  the  killing  would  be  only  manslaughter 
if  it  was  done  under  sudden  passion  or  other 
emotion  that  rendered  defendant  incapable  of 
cool  reflection,  whether  such  emotion  was  caus- 
ed by  the  charge  of  improper  Intimacy  with  de- 
ceaseti's  wife,  or  by  a  sudden  attack,  or  by 
such  facts  and  other  facts  and  circumstances; 
and  that  the  killing  was  justifiable  if  it  was 
done  in  fear  of  death  or  serious  bodily  injury. 
Held  that,  in  the  absence  of  a  request,  it  was 
not  reversible  error  for   the  court  to   fall   to 

-charge  that  if,  after  making  the  attack,  de- 
censeil  abandoned  the  conflict,  and  ran  away, 
and  defendant  fired  and  killed  him  under  the 
influence  of  passion  aroused  by  the  attack,  de- 
fendant would  not  be  guilty  of  murder  with  ex- 
press malice.  —  Stephens  t.  State,  (Tex.  Or. 
App.)  20  S.  W.  826.  I 

Instructions — On  trhat  points  necessary.  | 
w.  Where   there   Is    no   evidence   of   man-  ] 
slaughter  in  any  of  its  grades,  it  is  not  error  to 
decline  to  instruct  the  jury  as  to  that  grade  of 
homicide.— State  v.  Heufrow,  (Mo.  Sup.)  20  S. 
W.  299. 

87.  Where  there  was  an  eye-witness  to  the  ' 
killing  by  defendant,  the  court  properly  refused  ' 
to  instruct  the  jury  on  the  law  of  circumstantial  • 
evidence.— Jones  v.  State,  (Tex.  Cr.   App.)   20 
-S.  W.  354. 

88.  A  conviction  of  murder  will  not  be  re- 
versed for  failure  of  the  court  to  instruct  on 
•drenmstantial  evidence  where  there  was  a  wit- 
ness to  the  killing  whose  testimony  was  cor- 
roborated.—GibUs  V.  State,  (Tex.  Cr.  App.)  20 
fi.  W.  019.  ; 

89.  The  fact  that    deceased    said,  on    being  ' 
asked  wh.it  he  would  do  if  defendant  attempted  ' 
to  whip  him,  "I  will  stick  a  knife  in  him,"  was 
not  sufficient  evidence  of  threats  as  to  require 
an    instruction    on    that    subject. — Blnowles   v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  829. 

90.  Uofcndant  was  convicted  of  murder,  on 
evidence  showini;  th:it  he  shot  thedecoaso.I  while 
•♦.he  two  wjro  having  a  scuin2.  The  state's  evi- 
dence was  that  he  shot  the  deceased  in  the  back, 
vithout  provocation.  The  defendant's  testimony 
tended  to  prove  that  he  shot  him  in  self-defense. 
Held,  that  it  was  reversible  error  to  fail  to  in- 
struct the  jury  in  regard  to  manslaughtar.— State 
r.  Crabtroe,  (Mo.  Sup.)  20  S.  W.  7. 

91.  On  a  trial  for  murder,  where  the  evi- 
dence does  not  disclose  any  cause  operating  in 
the  mind  of  defendant  to  create  a  "passion    at 


the  time  of  the  killing,  and  thus  rcdnee  it  to 
manslaughter,  it  is  not  ttrror  for  the  court  to 
refuse  to  instruct  the  JD17  in  regard  to  the  law 
applicable  to  manslaughter,  and  his  having  done 
BO  on  a  supposed  state  of  facta  is  not  reversil>l<> 
error.— Wolfiforth  v.  State,  (Tex.  Or.  App.)  JO 
S.  W.  741. 

82.  Where  defendant  was  either  afflicted 
with  hereditary  Insanity  and  not  responsible,  or 
gTiilty  of  willful  murder,  there  i)eing  no  ques- 
tion of  temporary  insanity  produced  by  the  re- 
cent nse  of  intoxicating  liquors,  nor  any  evi- 
dence of  delirium  tremens  or  settled  insanity,  it 
was  not  error  to  refuse  a  charge  of  murder  in 
the  second  degree.— McLeod  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  749. 

Amendment  after  readinK. 

93.  Where  the  Instructions,  as  originally  read 
to  the  jury,  were  amended  by  erasing  a  qualifica- 
tion of  defendant's  right  of  self-defensp,  the  fail- 
ure on  a  second  reading  to  call  special  attention 
to  the  amended  part  could  not  mislead  the  jury, 
because  they  carried  the  Instructions  to  their 
room,  and  could  themselves  note  the  eraswre. — 
West  V.  Commonwealth,  (Kj.)  20  S.  W.  219. 

Harmless  errors. 

94.  Where  the  conrt  correctly  charges  as  to 
who  are  principals  In  a  murder  trial  on  evi- 
dence not  calling  for  such  a  charge,  and  no  ob- 
jection thereto  is  reserved  at  the  time,  the  et^ 
ror  is  harmless.— Pace  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  762. 

Errors  cured. 

95.  In  a  prosecution  for  murder,  a  refusal  to 
charge  directly  the  superior  strength  of  de- 
ceased as  an  element  in  defendant's  right  to 
self-defense  is  sufficiently  covered  by  a  charge 
that  the  jury  are  "to  look  at  the  surroundings 
from  the  standpoint  of  defendant." — (Sarello  v. 
State,  (Tex.  App.)  20  S.  W.  179. 

96.  A  charge  on  a  question  of  self-defense, 
that,  "if  deceased  pursued  and  overtook  defend- 
ant, and  defendant,  believing  deceased  was  at>out 
to  take  his  life,  or  Inflict  serious  bodily  injury 
upon  bis  person,"  killed  him,  he  is  not  gnilty,  is 
too  restrictive;  but  the  error  is  cured  by  a  far- 
ther charge  that^  if  tlie  jury  find  "that  the  acts 
of  deceased,  or  his  act,  coupled  with  his  words, 
made  It  reasonably  appear  to  defendant  that  de- 
ceased was  about  to  take  his  life  or  inflict  seri- 
ous liodilv  injury,  he  is  not  guilty." — Uarello  v. 
State,  (Tox.  App.)  20  S.  AV.  179. 

97.  Deceased  had  threatened  defendant  for 
having  insulted  his  daughter,  and  defendant 
claimed  that  he  was  trying  to  effect  a  reconcil- 
iation with  deceased  when  the  latter  was  killed. 
Held  that,  whether  or  not  defendant  was  guilty 
of  Insulting  the  daughter,  he  had  the  right  to 
try  to  amicably  adjust  the  matter,  thoucrh  he 
should  lie  in  so  doing;  and  an  error  in  the  gen- 
eral charge  making  his  right  in  this  respect  de- 
pend on  his  innocence  was  not  cured  by  a  spe- 
cial charge  stating  the  law  correctly. — Simmons 
V.  State,  (Tex.  Cr.  App.)  20  S.  W.  673. 

Misconduct  of  district  attorney. 

ftS.  A  conviction  for  murder  will  not  be  re- 
versed because  of  improper  remarks  by  the  dis- 
trict attorney  in  his  closing  argument,  where 
the  court  has  properly  charged  the  junr  to  dis- 
regard them.— Gibbs  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  910. 

Excessive  punisbment. 

99.  Deceased,  who  was  drunk,  and  no  greater 
in  size  or  strength  tlian  defendant,  ordered  de- 
fendant away  from  his  house  for  picking  a  quar- 
rel with  an  employe,  who  was  also  drunk.  In- 
stead of  tearing,  defendant  went  to  another  door, 
and  continued  the  quarrel,  bat  'was  met  at  the 
doorway  by  deceased,  who  again  ordered  liim 
away,  and,  on  a  reply  from  defendant,  either 
struck  him  or  grasped  him  by  Hie  tht^Mt;  iriiere- 
upon  defendant  stabbed  him  with  a  concealed 
pocketknlfe,  that  ha  had  open  in  his  hand.  BM 
that,  the  crime  having  all  the  elements  of  mur- 
der, a  sentence  of  16  years'  imprisonment  will 
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not  be  &tarbed,  on  appeal,  for  being  excessire. 
—Wert  T.  Oommonwealth,  (Ky.)  20  8.  W.  219. 

ITew  trial — Newly-discovered  evidence. 

100.  At  a  trial  for  assault  with  intent  to  mur- 
der, three  witnesses  testified  that  one  shot  wag 
fired  directly  at  the  prosecutor;  the  officer  who 
arrested  defendant  testified  that  two  shots  were 
fired;  and  defendant  testified  that  he  was  mad, 
bat  only  intended  to  scare  the  prosecutor,  and 
not  hit  him,  when  be  fired.  In  an  affidavit  for 
a  new  trial  on  the  ground  of  newly-discovered 
evidence,  it  was  shown  that  the  new  witnesses 
would  testify  to  but  one  shot;  that  one  would 
testify  that  he  and  a  witness  at  the  trial,  who 
testified  that  he  saw  the  shot  fired,  were  to- 
gether in  a  house  when  the  shooting  took  place; 
uiat  another  would  testify  that  defendant  fired 
in  the  opposite  direction  from  prosecutor;  that 
another  wonld  testify  that  the  prosecutor  told 
kim  that  the  jiistol  was  not  fired  at  him.  EM, 
that  the  showing  for  a  new  trial  was  not  suffi- 
cient.—Kodgera  T.  State,  (Tex.  Cr.  App.)  20  a 
W.  709. 

Appeal. 

101.  A  mling  of  the  trial  court  on  a  trial  for 
mnrder  in  refusing  an  instruction  on  the  law  of 
manslaughter  will  be  presumed  to  be  correct  in 
the  absence  of  any  facts  in  the  record  showing 
that  the  issue  of  manslaughter  was  involved. — 
HoUand  v.  State.  (Tex.  Cr.  App.)  20  8.  W.  7B0. 

HOBSE  ANT>  STBEET  BAHi- 
BOADS. 

Injory  to  passenger,  see  "Carrier^"  16,  Id 

Iiiabillty  for  injury  to  trespasser. 

1.  A  17  year  old  boy,  who  has  the  faitdli- 
gence,  experience,  and  judgment  that  boys  of 
that  age  usually  have,  is  guilty  of  inexcusa- 
ble and  illegal  conduct  is  jumping  on  the  plat- 
form of  a  moving  street  car,  se&ng  the  driv- 
er's whip,  and  whipping  the  mules;  and  there 
can  be  no  recovery  for  his  death  caused  by  his 
falling  off  the  car,  which  the  driver,  owing  to 
the  speed  of  the  mules,  was  unable  to  stop  in 
time  to  prevent  his  belne  run  over. — ^Taylor's 
Adm'r  v.  South  Covington  &  C.   St  Ry.  Co., 


(Ky.)  20  S.  W.  275. 

2.  The  fact  that  the  father  ol  a  Dot, 
years  old,  had  previously  requested  the  ariver 


of  a  street  car  to  keep  the  boy  oflf  the  car,  does 
not  ezicuse  the  boy's  conduct  in  getting  on  the 
car  without  the  knowledge  or  consent  of  the 
company,  and  needlessly  and  wantonly  beating 
the  mules,  resulting  in  his  injury. — Taylor's 
Adm'r  v.  South  Covington  &  O.  St.  Ry.  Co., 
(Ky.)  20  S.  W.  275. 

».  The   rule   requiring  locomotive  engineers 
and  street  car  drivers  to  exercise  vigilance  in 
looking  out  for  dangers  to  passengers  and  persons 
on  the  track,  and  to  use  reasonable  diligence  to ' 
prevent  injury  to  a  person  iifter  his  peril  is  dis- 1 
covered,  lias  no  application  to  the  case,  because  | 
decedent    not   only    as-Jumod    the    attitude    of   a 
trespasser,  but  illegally  interfered  with  the  move- 
iiiuut  of   the  cac,  aud  thereby  caused  his  own 
death.— Taylor's  Adm'r  v.  South  Covington  & 
C.  St.  Ey.  Co.,  (Kj.)  20  S.  W.  2T5. 

Horse  Racing*. 

Enactment  of  statute  regulating,  sec  "  Statut«s, "  8. 

HUSBAND  AND  WTPB. 

flee,     also,     "Curtesy;"    "Divorce;"    "Dower;" 

"Homestead;"  "Uarriage. " 
Action  against,  effect   of   husband's  death,  see 

"Abatement  and  Revival. " 
Adverse  possession  by  wife  through  husband  as 

agent,  see  "Adverse  Possession,"  17. 
Agreement  between,  not  to  sue  for  alimony,  see 

"Contracts,  "8. 

tending  to  promote  divorce,  see  "  Contracts,  "8. 

Community  property,  see  "Estoppel, "  4. 


Conveyance  of  homestead,  see  "Homestead, "  87. 

Death  of  husband  by  wrongful  act,  compromise  by 
widow,  see  "  Compromise, "  2. 

Beimbursement  for  improvements  made  on  com- 
munity i>roperty,  judgment,  see  "Judgment,  "18. 

Renunciation  by  heir  of  rights  in  community  prop- 
erty, rights  of  other  heirs,  see  "Descent  and 
Distribution, "  6. 

Wife's  separate  estate. 

1.  In  trespass  to  try  title  It  appeared  that 
the  laud  in  dispute  was  conveyed  to  W.,  who 
was  then  living  with  her  husband,  by  a  deed 
which  did  not  on  its  face  show  that  she  was  a 
married  woman,  or  any  fact  which  would  make 
the  land  her  separate  property.  She,  by  deed 
acknowledged  before  her  husband  as  county 
clerk,  and  recorded  by  him,  but  in  which  he  did 
not  join,  conveyed  to  her  son-in-law,  plaintiff's 
husband;  and  he,  by  deed  also  acknowledged  be- 
fore, and  recorded  by,  W.'s  husband,  but  in 
which  plaintiff  did  not  join,  conveyed  to  defend- 
ants' grantor.  Edd,  that  it  was  error  to  refuse 
to  charge  that,  if  It  was  the  intention  of  W.'a 
husband  to  donate  the  land  to  his  wife  when  it 
was  conveyed  to  her.  It  would  amount  to  a  gift, 
and  make  it  her  separate  property.  —  Fox  v. 
Brady,  (Tex.  Civ.  App.)  20  S.  W.  1024. 

'i.  The  presumption  of  law  is  that  property 
acquired  by  a  wife  during  coverture  was  paid 
for  with  the  means  of  her  husband.  Sloan  v. 
Torry,  78  Mo.  625,  followed.— Crook  v.  TuU,  (Mo. 
Bnp.)  20B.  W.  & 

Aotion  by  wife  for  lAJury  to. 

8.  A  woman  who  has  the  title  to  land  may 
•ne  In  her  own  name  and  right,  after  her  hus- 
band's death,  for  damage  to  the  freehold  by  rea- 
son of  defendant's  causing  her  building  to  fall 
by  excavating  on  the  adjoining  lot  during  her 
husband's  lifetime,  though  she  could  not  recover 
for  the  loss  of  rents  accruing  in  his  lifetime 
without  administering  on  his  estate,  and  suing 
In  that  capacity  for  them.— Crenshaw  v,  VU- 
man,  (Mo.  Sup.)  20  S.  W.  1077. 

Community  property. 

4.  The  right  of  a  snrviving  wife  to  sell  com- 
munity property  to  pay  community  debts  is  not 
lost  by  ner  second  marriage.  Per  Fisher,  3., 
dissenting  from  19  S.  W.  S-^e. — Auerbach  v. 
Wylie,  (Tex.  Sup.)  20  S.  W.  778. 
Improvements  made  by  wife. 

a  In  an  action  against  the  heirs  of  plain- 
tUrs  deceased  wife  to  remove  a  cloud  from  the 
title  to  lond  alleged  to  be  the  separate  property 
of  plaintiff,  where  the  jury  find  that  the  prop- 
erty is  community  property,  and  that  improve- 
ments had  been  made  upon  it  with  community 
money,  and  apportion  the  respective  shared  of 
plaintiff  and  defendant  heirs  to  the  lands,  the  de- 
fendants have  a  lien  on  the  lauds  of  plaintiff  to 
the  extent  that  the  amount  contributed  by  their 
decedent  for  the  improvements  bears  to  her  in- 
terest in  the  lands. — Robinson  v.  Moore,  (Tex. 
Civ.  App.)  20  S.  W.  994. 
Consent  of  husband  to  conveyance  by 
wife. 

6.  In  trespass  to  try  title  it  appeared  that 
the  land  in  dispute  was  conveyed  to  \V.,  plain- 
tiff's mother,  by  a  deed  which  did  not  show  that 
sh.>  was  a  married  woman,  or  any  fact  which 
would  make  the  land  hor  separate  property. 
She,  by  deed  acknowledged  before  her  husband 
•8  county  clerk,  and  recorded  by  him,  but  in 
which  he  did  not  join,  conveyed  to  her  son-in- 
law,  plaintiff's  husband :  and  he,  by  dee<l  also  ac- 
knowledged before,  and  recorded  by.  W.'s  hus- 
band, but  in  which  plaintiff  did  not  join,  convey- 
ed to  defendants'  grantor.  The  recollection  of 
W.'s  grantor  was  that  her  husband  requested 
him  to  make  the  deed  to  her,  and  there  was  >^vi- 
denoe  that  W.'s  husband  also  wrote  the  deed 
made  by  the  son-in-law.  W.  and  her  husband 
both  died  prior  to  the  bringing  of  this  action. 
Held,  that  an  Instruction  that,  if  W.'s  husband 
took  her  acknowledgment  to  the  deed  to  her  son- 
in-law,  and  W.'s  husband  wrote  said  deed  and 
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took  the  acknowledgment,  the  Jutt  shonld  find 
for  defendant,  was  erroneons,  since  the  questlnn 
as  to  whether  W.'s  h-aoband  consented  to  the 
conveyance  by  her  was  for  the  jury. — Fox  ▼. 
Brady,  (Tei.  Cir.  App.)  20  S.  W.  1024. 

Antenuptial  contract. 

7.  An  antenuptial  contract  prorided  that  in 
heu  of  dower  the  wife  should  rcceire  from  the 
husband  at  the  time  of  marrinse  "secvrides 
amountinK  in  the  af^gregate  to  $50,250,"  nam- 
ing certain  securities.  These  securities  were 
giren  to  the  wife  as  agreed,  but  subsequently 
tnmed  out  to  l)e  worth  much  less  than  their 
face  value  of  $50,250.  Bdd  that,  as  there  was 
no  fraud  or  misrepresentation,  the  wife  coidd 
not  recover  from  her  husband's  estate  the  differ- 
ence between  their  real  and  nominal  value. — 
Oarr  v.  Lackland,    (Mo.  Sup.)  20  S.  W.  624. 

8.  Where  an  antenuptial  contract  provides 
that  the  husband  shall  have  no  title  or  interest 
in  or  to  any  of  the  property  of  the  wife,  but  it 
shall  remain  subject  to  such  uses  as  she  shall  by 
will  appoint,  "the  usufruct,  rents,  and  income 
during  coverture  *  *  •  only  to  be  subject  to 
the  control"  of  the  husband,  the  wife's  separate 
estate  is  limited  to  the  corpus  of  her  property, 
and  the  husband  is  entitled  to  the  income. — 
Carr  t.  Lackland,  (Mo.  Sup.)  20  S.  W.  624. 


Hee«Name.' 


Idem  Sonans. 


■ee  "In- 


Ulegitiinacy. 

Of  one  aoonsed   of   incest,  evidence, 
ce»t,"4. 

ImpaneUng. 

Of  furj,  tee  "Jury, "  7-10. 

Impeaohxnent. 

Of  witnees,  see  "Witness,"  18-17. 

ImpriBonnumt. 

For  debt,  see  "Constitutional  Law, "  84 

IMFBOVXiMENTS. 

Pnblio  improvements,  see  "Municipal   Corpora- 
tions, "  17-24. 
Recovery  for,  in  suit  to  quiet  title,  see  "Quieting 

Title, "  1. 

On  premises  held  under  invalid  lease 
— Lease  of  publlo  land. 

A  person  took  possession  of  land  under  a 
lease  from  one  claiming  throueb  a  survey  of  pub- 
lic land  for  a  homestead,  which  was  void,  and 
did  not  sever  the  land  from  the  public  domain, 
because  not  followed  by  actual  occupation  and 
settlement  thereon  by  him.  After  discovering 
that  tbe  land  was  vacant  he  repudiated  his  con- 
tract of  lease,  without  quitting  possession,  and 
proceeded  to  pre-empt  the  land.  Held,  that  he 
was  not  liable  to  tbe  lessor  for  the  value  of  the 
improvements  put  by  bim  (tbe  lessor)  on  the  land 
wbile  it  was  tbe  property  of  the  state,  since  the 
land  was  not  chargeable  therewith,  and  was  not 
acquired  by  him  when  the  lessor's  tenant.— Swet- 
man  ▼.  Sanders,  (Tex.  Sup.)  20  a  W.  124 

INCEST. 

AUegatiODB    and    proof,   variance,   tee  "Indict- 
ment and  Information, "  S. 
Presumption  of  legitimacy,  see  "Evidence's,  4. 

What  oonstitutes — Marriage. 

1.  Under  Pen.  Code,  art  329,  wWch  define* 
incest  as  the  intermaro-iiig  or  carnal  knowl- 
edge of  persons  within  the  forbidden  degrees, 
and  article  332,  Id.,  which  declares  that  proof 
either  of  cohabitation  or  carnal  knowledge  shall 
be  sufficient  proof  of  guilt  In  all  cases  of  incest. 


without  the  proof  of  marriage,  a  defendant  who 
is  indicted  tor  committing  incest  by  marrying 
his  niece  may  be  convicted  on  proof  of  his  co- 
habiting with  her  without  jiroof  of  a  formal 
marriage  l)etween  them. — Simon  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  399. 

Indictment. 

2.  An  indictment  against  a  man  for  incest 
in  marrying  his  half-niece  is  not  fatally  de- 
fective on  the  ground  that  it  fails  to  charge  af- 
firmatively that  there  was  a  marriage,  where 
it  alleges  that  "the  defendant  did  unlawfully 
intermarry."— Simon  v.  State,  (Tex.  CJr.  App.) 
20  S.  W.  716. 

8.  As  Pen.  Code,  art.  329,  does  not  con- 
tain the  word  "knowingly"  in  defining  "in- 
cest," in  an  indictment  charging  that  crime,  it 
Is  not  necessary  to  allege  that  defendant 
"knowingly"    entered   into   an    unlawful    mar^ 

,  riage.— Simon  y.  Stete,  (Tex.  Or.  App.)  20  S.  W. 

'7ia 

Evidence — Declarations  as  to  defisnd- 
ant's  illegitimacy. 
4.  Where  a  man  is  indicted  for  marrying  lila 
half-niece,  declarations  of  his  deceased  mother 
that  he  was  illegitimate,  and  therefore  not  of 
kin  to  his  wife,  are  not  admissible  for  the  par- 
pose  of  showing  that  he  married  in  good  feith, 
where  it  is  not  shown  that  such  declarations 
were  made  known  to  the  defendant  nnlil  abont 
the  time  of  his  marriage. — Simon  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  M». 

Instructions. 

6.  On  the  trial  of  a  man  for  incest  In  mai>- 
rring  hia  half-niece,  where  the  indictment 
charges  and  the  evidence  shows  that  his  wif^ 
is  tbe  only  daughter  of  his  half-sister,  naming 
her.  It  is  not  error  to  charge  that  'if  the  Jniy 
believe  defendant's  wife  is  the  daughter  of  a 
half-sister  of  defendant,  you  should  find  him 
gnUO'."— Simon  v.  State,  fTex.  Or.  App.)  20  & 

Ibidependent  Contractors. 

See  "  Master  and  Servant, "  8. 

LlablUty  for  acts  of,  see  "Negrllgence, "  1,  Si 

INDICTMENT  AND  INFOEKA.- 
TION. 

Allegations  and  proof,  variance,  see'Romlcideh" 

61. 

For  arson,  see  "  Arson, "  3, 8. 

For  assault  with  Intent  to  kill,  conviction  of  assanlt 
with  intent  to  commit  involuntary  mansiangfa- 
ter,  see  "Homicide, "  89,  40. 

with  intent  to  rape,  see  "Rape,"  18. 

For  burglary,  see  "Burglary, " 2-11. 

For  cursing  or  abusiug  person,  see  "Criminal 
Law, "  1. 

For  defacing  brands  on  logs,  see  "Logs  and  Log- 
ging." 

For  false  pretenses,  see  "False  Pretenses, "  1,  Sl 

For  fornication,  see  "Fornication. " 

For  Illegal  sale  of  liquor,  see  "Intoxicating  Liq- 
uors, "  a,  10. 

For  incest,  see  "Incest, "  2,  8. 

For  larceny,  see  "Irfirceny,"  8,  7. 

For  making  false  election  returns,  see  "Blecttoas 
and  Voters, "  8. 

For  murder,  see  "Homicide, "  48-6L 

For  perjury,  see  "Perjury, "8- 

For  rape,  see  "Rape, "  2. 

Of  policeman  for  refusal  to  make  arrest  at  dee- 
tion,  see  "Municipal  O>rporatioas,"  U. 

Pleading  and  proof,  on  trial  for  burglaiT,  aae 
"Burglary, "  &-11. 

Refusal  of  former  grand  jury  to  make 

presentment. 

1.  The  fact  that  a  former  grand  Jmr  had 

refused  to  find  a  certain  hill  is  not  ground  for 

quashing  an  Indictment  for  the  same  offense 
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foand  by  aaother  jury.— State  t,  Green,  (Mo. 
Sup.)  20  S.  W.  304 

Failure  to  hear  defendant  in  examin- 
ing court. 

3.  Tlie  proceedings  In  an  examining  conrt 

not  being  binding  on  the  actions  of  a  grand  jury, 
an  indictment  is  not  defective  because  defendant 
■was  not  heard  in  the  examiuiugcourt.— Oslwm 
V.  Commonwealth,  (Ky.)  20  S.  W.  223. 

Description  of  offense. 

8.  Rev.  St.  1879,  §  1581,  providing  that  in 
an  indictment  for  obtaining  property  fraudu- 
lently or  by  false  pretenses  it  shall  be  sufficient 
to  charge  that  defendant  unlawfully  and  felo- 
niously obtained  or  attempted  to  obtain  money 
or  property  hy  a  fraud  or  cheat,  does  not,  by 
dispensing  with  the  details  of  the  offense,  vio- 
late Const,  art.  2,  {  22,  which  declares  that 
"tlie  accused  shall  have  the  right  •  •  ♦  to 
demand  the  nature  and  cause  of  the  prosecu- 
tion."—State  V.  Morgan,  (Mo.  Sup.)  20  S.  W. 
456. 

Hame  of  accused. 

4.  Under  Code  Crim.  Pioe.  art.  430,  subd. 
4,  providing  that  an  Information  shall  contain 
the  accused's  name,  or,  if  unknown,  then  a 
reasonably  accurate  description  of  him,  an  in- 
formation charging  that  " did  then  and 

there"  commit  the  offense  charged  was  fatally 
defective.— Minchen  v.  State,  CTex.  Or.  App.)  20 
8.  W.  712. 

Name  of  third  person— Variance. 

5.  Where  the  indictment  charges  that  de- 
fendant carnally  knew  "Letitia  Owens"  the  said 
defendant  "being  the  father  of  said  Lettie 
Owens,"  and  toe  evidence  showed  that  her 
name  ivas  Letitia  Owens,  and  she  was  known 
by  no  other  name,  the  indictment  is  bad. — Owens 
▼.  State,  (Tex.  Or.  App.)  20  8.  W.  558. 

Description  of  property. 

6.  (5ode  Oim.  Froc.  art.  427.  provides  that  a 
general  description  of  property  of  any  kind  in  an 
mdictment,  "by  name,  kind,  quantity,  number, 
and  ownership,  if  known,  shall  be  sufficient. 
Hdd,  that  an  indictment  alleging  the  theft  of 
"on  horse  was  sufficient,  as  words  not  essential 
to  constitute  the  offense  may  be  rejected  as  sur- 
plusage.—Bamer  r.  State,  (Tex.  Cr.  App.)  20  S. 
W.  55». 

Averment  of  time — Before  filing  of  in- 
formation. 

7.  An  Information  and  complaint  presented 
and  filed  on  the  same  day  that  tne  offense  is  al- 
leged to  have  been  committed  are  fatally  de- 
fective in  not  charging  the  offense  to  have  been 
committed  before  such  presentment  and  filing, 
as  Code  Crim.  Proc.  art.  420,  snbd.  0,  requires 
the  time  mentioned  in  an  indictment  or  informa- 
tion to  be  some  date  anterior  to  its  presentment. 
— GiU  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  67a 

Venue. 

8.  An  indictment  reciting.  "The  grand  ju- 
rors for  the  county  of  B.,  state  aforesaid,  dulv 
organized  as  such  at  the  May  term,  A.  D.  1892, 
of  the  district  court  of  said  county,  upon  their 
oaths  in  said  court  present  that  Greorge  Bell," 
etc.,  sufficiently  shows  on  its  face  that  It  was 
presented  in  the  district  court  of  B.  connty. — 
Bell  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  362. 

Duplicity. 

9.  An  indictment  for  robbery,  containing 
unnecessary  averments,  which  are  not  repug- 
nant to  nor  contradictory  of  the  offense  charged, 
is  not  duplidtous,  but  such  averments  will  be 
treated  as  surplusage. — Griffin  v.  State,  (Tex. 
Or.  App.)  20  S.  W.  SSZ. 

Conclusion. 

10.  It  Is  not  necessary  that  each  count  of 
an  indictment  should  conclude,  "against  the 
peace  and  dignity  of  the  state." — Stebbina  ▼. 
State,  (Tex.  (Jr.  App.)  20  S.  W.  562. 


Xudorsement. 

Of  note,  see  "Negotiable  Instruments, "  5-8. 
Ot  writs,  see  "Writs,  1. " 

INFANOY, 

See,  also,  "Ouardlan  and  Ward." 

Care  of  children,  see  "Negligence, "  11. 

Cbildren  omitted  from  wiU,  see  "Descent  and 
Distribntion, "  1-8. 

Contributory  negligence  of  child,  see  "Negli- 
gence, "  9,  10. 

Enforcement  of  lien  of  Infant  vendor,  see  "Vendor 
and  Purchaser, "  7. 

Laches  of  infants,  see  "Equity,"  14. 

Bale  of  liquor  to  infants,  see  "Intoxicating  Liq- 
ors,"?,  8. 

Ouardlan  ad  litem. 

1.  The  fact  that  some  of  the  defendants 

to  a  foreclosure  suit  were  infants  when  it  was 
instituted,  and  that  no  guardian  ad  litem  was 
appointed,  is  immaterial,  where  they  became  of 
age  several  years  iiefore  the  judgment  was  ren- 
dered, and  were  made  parties,  and  were  all 
fully  aware  of  the  pendency  of  the  suit  and 
its  object.— Coffey  v.  Proctor  Coal  Co.,  (Ky.)  20 
S.  W  286 

a!  Pasch.  Dig.  arts.  6969,  6970,  provide  for 
the  appointment  by  the  court  of  a  special  guard- 
ian to  take  care  of  the  interests  of  a  minor  in  a 
suit  pending  or  about  to  be  commenced,  but 
does  not  forbid  minors  from  suing  by  next 
friend.  Edd,  that  where  a  minor  was  broaght 
into  court  by  a  plea  of  intervention  filed  by  his 
adult  brothers  in  a  matter  in  which  they  had  a 
joint  interest,  it  will  be  presumed,  in  the  ab- 
sence of  a  showing  in  the  record  to  the  con- 
trary, that  they  were  acting  in  the  capacity  of 
next  friend,  so  as  to  give  the  court  jurisdiction 
to  appoint  a  special  guardian  for  him. — ^Ivey  ▼. 
Harrell,  (Tex.  Civ.  App.)  20  S.  W.  776. 
Judgment— Heformation. 

8.  A  Judgment,  which  was  rendered  direct- 
ly in  favor  of  plaintiff,  who  was  a  minor, 
should  be  reformed  to  read  in  favor  of  plaintiff, 
bv  Lc  r  next  friend,  naming  him,  and  further  re- 
citing that  the  money,  when  collected,  is  to  re- 
main in  court  till  the  qualification  of  a  guard- 
ian, or  the  minor  reaches  her  majority.— Texas 
Cent.  ^.  CJo.  T.  Stewart,  (Tex.  Civ.  App.)  20 

Collateral  attack. 

4.  A  minor  cannot  collaterally  attack  a 
judgment  based  on  an  agreement  made  by  a 
guardian  duly  appointed  by  the  court  to  take 
care  of  his  interests,  since  there  is  a  presump- 
tion that  the  court  ascertained  the  facts  on 
which  such  agreement  was  based,  and  allowed 
no  wrong  done  to  the  minor.— Ivey  v.  Harrell, 
(Te.N.  Civ.  App.)  20  S.  W.  775. 

Criminal  liability  for  selling  mortgaged 
goods — DlsafQrmance  of  mortgage. 

5.  A  minor  cannot  be  held  criminally  re- 
sponsible for  selling  chattels  moitgaged  by  him, 
since  such  sale  is  simply  a  disaffirmance  of  the 
mortgage,  which  it  is  lus  right  to  make. — Jones 
V.  Stote,  (Tex.  Cr.  App.)  20  S.  W.  67& 

Inforznation. 

See  "Indictment  and  Information.* 

INJUNCTION. 

Against  collection  of  local  assessment,  see  "Eq'il- 

ly, "  2;  "Municipal  Corporations, "  24. 
of  taxes,  see  "Railroad  Companies, "  i. 

Belief  warranted  by  prayer. 

1.  Where  a  petition  by  an  adjoining  land- 
owner asks  only  that  a  turnpike  company  be 
restrained  from  opening  a  disused  culvert  on  Its 
road,  and  does  not  pray  for  general  relief,  li  is 
error  for  title  court  to  go  beyond  the  prayer. 
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and  require  the  company  to  dig  a  ditch  along 

its  road,  so  as  to  enable  water  to  escape  througn 

another  culrert. — Mimdy's  Ijanding  &  Harrodsr 

burg  Tumirike  Co.  v.  Hardin,  (Ky.)  20  S.  W. 

385. 

Notice  of  motion  for  dissolution. 

8.  Where  a  motion  to  dissolve  an  Injonctlon 
is  made  during  term  time,  no  notice  Is  necessary. 
— WUUams  v.  Cooper,  (K>.)  20  S.  W.  220. 

Bond — Bight  to  judgment  on. 

8.  In  a  suit  to  enjoin  enforcement  of  a 
Judgment,  an  answer  wiiich  fails  to  allege  any 
damage  resulting  from  the  granting  of  the  writ 
is  insufficient  to  support  a  judgment  on  the  in- 
junction bond  on  dissulutiou  of  the  injunction; 
It  is  not  enough  to  nlle^re  that  a  certaiu  sum  re- 
mains unpaid  on  tlie  judgment. — Robertson  t. 
Schneider,  (Tei.  Clr.  App.)  20  S.  W.  1120. 
Damages. 

4.  Where  a  bond,  given  by  a  person  to  ob- 
tain an  Injunction  releasing  property  taken  un- 
der an  execution  issued  on  a  personal  jndKment 
against  him,  and  restraining  the  collection  of 
such  judgment  on  the  ground  that  it  is  void, 
is  for  all  damages  sustained  hjr  the  judgment 
creditor  by  reason  of  such  injuncuon,  and 
where,  on  the  hearing  of  such  injunction,  the 
bill  in  the  original  action  is  dismissed  and  the 
injunction  dissolred,  the  measnre  of  damages, 
in  an  action  on  the  bond  by  the  judgment  cred- 
itor, is  the  interest  on  the  judgment  for  the  time 
the  Injunction  was  in  force,  and  not  the  amount 
of  tiie  judgment.  Interest,  and  costs.— Neal  T. 
Taylor,  (AxE)  20  S.  W.  3&. 

In  Pais. 

See  "Estoppel,  "4-10. 

INSANITY. 

As  defense  to  prosecution  for  murder,  see  "Homi- 
cide, "  6a-65. 

As  ground  for  canceling  contracts,  see  "Equi- 
ty, "9. 

Effect  on  mnntng  of  statute  of  limitations,  see 
"Limitation  of  Actions, "  U. 

Jurisdiction  of  probate  court  to  settle  acootints  of 
guardians,  see  "Courts, "  6,  7. 

Contracts  of  lunatic — Power  of  guard- 
ian to  authorize. 

1.  Under  Rev.  St  1870,  §  6816,  (Rev.  St. 
1880,  {  5542,)  which  provides  that  no  contract 
of  any  person  found  to  be  of  unsound  mind, 
which  shall  be  made  without  the  consent  of  his 
guardian,  shall  be  binding,  a  guardian  cannot 
authorize  his  ward  to  transact  business  as  if  he 
were  sane,  nor  can  those  who  have  notice  of  the 
adjudication  obtain  the  consent  of  the  guardian 
to  trade  with  the  ward  without  limitation. 
Brace,  J.,  dissenting. — Coleman  v.  Farrar,  (Mo. 
Sup.)  20  S.  W.  441. 

Criminal  responsibility  —  Opinion  evi- 
dence. 

2.  In  a  trial  In  which  one  of  the  issues  was 
defendant's  sanity,  a  judge  before  whom  de- 
fendant was  previously  tried  for  the  same  of- 
fense tcstiiied  that  he  had  during  the  course 
of  that  trial  watched  defendant,  and  had  par- 
ticularly noticed  his  eyes;  that  he  had  been  a 
good  deal  with  insane  persons,  and  that  from 
his  observations  he  did  not  think  defendant's 
eyes  were  like  those  of  insane  persons;  that  it 
^as  his  opinion  that  defendant  was  sane.  Held, 
that  such  evidence  did  not  show  sulGcient  quali- 
fication on  the  part  of  such  witness  on  which  to 
base  an  opinion  as  to  defendant's  sanity. — Mc- 
Leod  V.  State,  (Tex.  Or.  App.)  20  S.  W.  749. 

Intoxication. 

8.  Pen.  Code,  art.  40a,  which  provides 
that  temporary  insanity,  produced  by  the  re- 
cent use  of  intoxicating  liquors,  does  not  de- 
stroy responsibility  for  crime,  when  defendant, 
4aue  and  responsible,  made  himself  voluntarily 


intoxicated,  applies  only  to  Insanity  caused  by 
the  recent  use  of  intoxicating  liquors,  and  not 
to  delirium  tremens,  the  immediate  cause  of 
which  is  generally  an  abstinence  from  liquor 
after  a  prolonged  intoxication,  and  which  is  al- 
ways an  involuntary  result  thereof.  Hurt,  J, 
dissenting.— Kelly  v.  State,  (Tex.  Or.  App5  20 
S.  W.  357. 

Insolvency. 

See  "Assignment    for    Benefit    of    Creditors;* 

"Bankruptcy;"  "Fraudulent  Conveyances.* 
Of  corporation,  see  "Corporations, "  •20. 

In  Statu  Quo. 

See  "Equity,  "10. 

Iiustractlons. 

See  "Criminal  Law,  "89-184;  "Trial,*  15-«4. 

INSUBANCE. 

Of  property  In  warehouse,see  "Warehousemen, " 4. 

Application — Concealment  of  facts. 

1.  The  fact  that  an  applicant  for  Insarance^ 
who  is  asked  merely  whether  there  ia  a  mort- 
gage on  the  property,  responds  In  the  negative^ 
without  disclosing  a  purchase-mone^  lien,  does 
not — there  being  no  lack  of  good  faith,  and  the 
lien  not  being  material  to  the  risk — ^render  void 
the  insurance. — Phenix  Ins.  Co.  of  Brooklyn  v. 
Coomes,  (Ky.)  20  S.  W.  000. 

Breach   of  condition  —  Knowledge    of 
agent. 

2.  An  insurance  company  cannot  claim  ex- 
emption for  loss  on  accoimt  of  increased  risk  doe 
to  a  change  in  an  Insured  building,  when  the 
proof  shows  that  the  change  was  known  and 
approved  by  the  agent,  and  3ie  company,  instead 
of  canceliug  the  policy,  hcd  even  offered  to  re- 
duce the  premium,  as  for  lessened  risk. — Phenix 
Ins.  Co.  of  Brooklyn  v.  Coomes,  (Ky.)  20  S.  W. 
900. 

Mutual  benefit  insurance — Bistributlon 
of  security  fund. 
8.  The  charter  and  by-laws  of  a  mutual  life 
insurance  company  created  a  mortuary  fund  and 
a  security  fund.  It  was  provided  that  if  the 
company,  after  a  specified  time,  should  be  un- 
able to  pay,  out  of  the  mortuary  fund,  the  max- 
imum indemnity  called  for  by  the  certificates 
issued,  then  it  should  be  the  duty  of  the  trus- 
tees to  at  once  convert  the  security  fund  into 
money,  and  distribute  the  same  "among  the 
holders  of  the  certificates  then  in  force,  or  their 
legal  representatives.  In  the  proportion  which 
the  amount  of  each  of  their  certificates  shall 
bear  to  the  amount  of  the  whole  in:mbpr  of 
such  certificates  in  force."  Held,  that  repre- 
sentatives of  deceased  members,  whose  certifi- 
cates bad  not  been  paid  in  full  out  of  the  moi^ 
tuary  fund,  were  not  entitled  to  priority  over 
living  members  in  the  distribution  of  the  se- 
curity fund,  but  that  both  classes  were  placed 
on  eriual  terms,  and  that  the  fund  shoidd  be 
divided  among  the  living  members  and  the  rep- 
resentatives of  such  as  are  dead  in  proporticm 
to  the-  amount  of  their  respective  cernficates. — 
Kentucky  Mnt.  Keciu-ity  Fund  Co.  v.  Tuner, 
(Ivy.)  20  S.  W.  SSO. 
Action  on  policy. 

4.  An  allegation  In  a  complaint  on  a  life 
insurance  policy  that  plaintiffs  are  the  beneficia- 
ries named  therein,  though  denied  in  the  answer, 
does  not  need  any  proof,  where  plaintiffs  are  in 
actual  possession  of  the  policy  and  file  the  same 
as  a  part  of  their  petition,  but  the  burden  of 
showing  the  contrary  is  on  defendant. — Hart- 
ford Life  &  Annuity  Ins.  Co.  ▼.  Wayland,  (Ky.) 
20  S.  W.  100. 
— —  Laches. 

.  5.  Where  no  action  Is  brought  on  a  life  In- 
surance policy  for  10  years  after  the  right  ao- 
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ernes,  plaintiff  is  guilty  of  saeh  Isches  as  to  pre- 
vent a  recovery. — Northwestern  Mnt.  Life  Ins. 
Co.  V.  Lo-wry's  Adm'x,  (Ky.)  20  8.  W.  607. 

Foreign  companies — Agents  to  receive 
service  of  process. 
6.  Mansf.  Dig.  i  3834,  provides  that  no 
foreign  insurance  company  Btiall  do  business 
in  Arkansas  until  it  has  filed  with  the  state  au- 
ditor a  written  stipulation  that  any  process 
affecting  the  company,  served  on  the  auditor, 
any  one  designated  by  him,  or  the  agent  speci- 
fied by  the  company  to  receive  service  of  pro- 
cess, shall  have  the  same  effect  as  if  served 
personally  on  the  company  within  the  state. 
Held  that,  where  a  foreign  insurance  company 
had  appointed  the  auditor  to  receive  service, 
service  upon  him  would  give  purisdiction  of 
the  company  in  a  libel  case  agamst  it,  as  well 
as  in  cases  arising  out  of  its  regular  business.— 
American  Casualty  Ins.  Co.  v.  Lea,  (Arlc.)  20 
&  W.  418. 

INTEBEST. 

Bee,  also,  "Usury. " 

Right  of  administrator  to  interest  on  money  ad- 
vanced for  use  of  estate,  see  "Executors  and 
Administrators, "  13. 

On  jndgments. 

1.  Under  Rev.  St  1879,  {  2788,  whloh  pro- 
Tides  tbat  Judgments  "npon  contracts  bearing 
more  than  6  percent,  interest  shall  bear  the  same 
interest  bume  by  such  contracts, "  a  judgment 
which  shows  that  it  Is  rendered  upon  a  note  bear- 
ing 10  per  cent,  interest  bears  interest  at  that 
rate  without  any  recital  in  tbe  Judgment  to  that 
effect.— Croolt  v.  Tnll,  (Mo.  Sup.)  20  8.  W.  8. 

2.  Rev.  St  art.  438,  provides  that  the  city 
••ouncil  may  enforce  by  suit  the  payment  of 
license  taxes  due  the  city  from  any  person  car- 
lyint:  on  a  business  subject  to  a  license  tax 
witmn  its  limits.  Held  that,  there  being  noth- 
ing in  such  statute  to  authorize  the  enforcement 
of  interest  on  tbe  amount  due  as  license  tax,  a 
Judgment  for  such  license  tax,  and  for  interest 
thereon,  must  be  modified  by  omitting  the 
amount  awarded  as  interest. — Heller  v.  City  of 
Alvarado,  (Tex.  Civ.  App.)  20  S.  W.  1003. 

Running  of  interest. 

8.  Where  county  bonds  are  made  payable  at 
a  particular  place,  but  no  funds  are  were  to 
meet  them  at  maturity,  interest  thereon  con- 
tinues, even  though  the  holder  has  made  no  de- 
mand for  payment  at  the  place  named.— Skinlier 
V.  Buder  Connty,  (Mo.  Sup.)  20  8.  W.  613. 

Interpretatioii. 

Of  contracts,  see  "Contracts, "  7-10. 

Interrogatories. 

See  "Deposition, "  2. 

Interstate  Ck>mmeroe. 

Bee  "Constitutional  Law, "  9-11. 

Intervention. 

In  attachment  suit,  see  "Attachment, "  6-8. 

INTOXICATINa  UQUOBS. 

Attachment  and  sale  of  tax  license,  see  "Attach- 
ment, "  10. 

Iiocal  option— Constitutionality  of  law. 
1.  Rev.  St  1889,  c.  56,  art  2,  known  as  the 
"Ijocal  Option  Law,"  is  not  unconstitutional. 
State  T.  Pond,  6  S.  W.  469,  93  JIo.  U17;  Kx 
parte  Swann,  9  S.  W.  10,  96  Mo.  44;  and  State 
V.  Moore,  (^lo.  Sup.)  16  S.  W.  93V-followed.— 
State  V.  Watts,  (Mo.  Sup.)  20  S.  W,  237. 


Iiooal  option — Adoption. 

2.  Since  the  local  option  law  prescribes  no 
requisite  for  a  petition  for  a  local  option  elec- 
tion, it  is  sufficient  if  it  expresses  in  an  intelligi- 
ble manner  the  desire  of  the  pptitionprs  that  a 
local  option  election  be  held.— Dillard  v.  State- 
(Tex.  Or.  App.)  20  &  W.  1106. 

3.  iKical  Option  Act,  April  24,  1876,  pro- 
vides that  the  county  commissioners'  court,  on 
petition,  shall  order  an  election  to  be  held  to  de- 
termine whether  or  not  the  sale  of  "intoxicating 
liquors  and  medicated  bitters  producing  intoxi- 
cation" sliall  be  permitted.  Tliis  was  amended 
by  the  act  of  1887.  striking  out  the  words, 
"medicated  bitters  producing  intoxication. 
Hrlil,  that  an  order  of  the  court,  made  after 
the  amendment,  to  hold  an  election  to  deter- 
mine the  sole  of  intoxicating  liquors  and  "med- 
icated bitters  producing  intoxication,"   did  not 

5 resent  a  false  issue  to  voters,  and  was  valid, 
ames  v.  State,  17  S.  W.  422,  21  Tex.  App.  356. 
followed.— Dillard  v.  State,  (Tex.  Cr.  App.)  20 
S.  W.  1106. 

4.  Proof  of  the  adoption  of  the  local  option 
law  by  a  county  is  sumdentiy  made  by  produ- 
cing a  certified  copy  of  the  result  of  the  election 
as  spread  upon  thu  records  of  the  county  court, 
and  proving  that  publication  of  the  result  was 
msde  in  compliance  with  the  statute.  State  v. 
Mackin,  41  Mo.  App.  99,  and  State  v.  Prather, 
Id.  451.  overruled. — State  v.  Searcy,  (Mo.  Sup.) 
20  S.  W.  186;   Id.  240;   Same  v.  Watts,  Id. 

Action  to  reoover  license  tax. 

6.  It  is  no  defense  to  an  action  for  Oie  re- 
covery of  a  license  tax  that  a  criminal  prose- 
cution is  pending  for  the  nonpayment  of  such 
tax;  such  remedy  being  cumulative,  and  it  not 
being  shown  that  the  crimlnai  prosecution  had 
resulted  in  the  payment  of  the  taxes  sought  to 
be  recovered  by  the  dvIX  proceeding.— Hdler  v. 
City  of  Alvarado,  (Tex.  &▼.  AppO  20  8.  W. 
1003. 

Sale  by  druggists. 

0.  A  special  act,  making  It  unlawful  for  any 
one  In  Keutucliy  to  sell  intoxicating  liquors  with- 
in the  county  of  Fleming,  with  certain  excep- 
tions, one  ot  which  applies  to  a  regular  pructio- 
ing  physician  who  in  good  faith  prescribes  the 
same  as  medicine  for  a  patient,  does  not  forbid 
sales  made  by  a  druggist  upon  prescription.  13 
B.  W.  132,  atUrmed.— Commonwealth  v.  Ueynolda, 
30  S.  W.  167,  89  Ky.  14T. 

Sale  to  infant. 

7.  Where  a  father  sent  his  minor  son  for  the 
liqnor  purchased,  but  gave  him  no  written  au- 
thority to  procure  it  and  the  boy  delivered  the 
liquor  to  his  &ther,  the  sale  was  not  to  the  boy, 
but  to  the  father,  and  Was  not  a  violation  of  Pen. 
Code,  art  376,  providing  that  liquor  shall  not  be 
sold  to  any  person  under  the  age  of  21  years 
without  the  written  consent  of  the  parent  or 
guardian.  Per  Hurt,  J.,  dissentinc.— -Yakel  ▼. 
Bute,  20  S.  W.  203,  30  Tex.  App.  891. 

—  By  agent. 

8.  Rev.  Ht  t  4689,  providing  that  •  sale  of 
/ntoxlcating  liquor  to  a  minor  by  a  clerk  or 
•gent  shall  be  deemed  the  act  of  the  principal, 
establishes  merely  a  prima  fade  rule  of  evi- 
dence; and  where  It  appears  that  a  clerk  made  tbe 
sale  in  defendant's  absence,  defendants  may  prove 
by  themselves  and  the  clerk  that  tbe  sale  was 
without  their  consent  and  contrary  to  their  ex- 
press orders.— State  v.  Weber,  (Ko.  Bup.)  30  8. 

Indictment  for  illegal  sale. 

9.  An  indictme>it  for  violation  of  the  local 
option  law  need  only,  without  setting  forth  the 
various  steps  wh-reby  it  was  adopted,  allege 
that  the  law  bad  been  adopted  and  was  in  force 
in  the  county  on  Uie  day  on  which  the  offense  is. 
charged.  State  v.  Mackin,  41  Mo.  App.  99,  and 
State  V.  Prather,  Id.  451,  overruled.— State  v. 
Searcy,  (Mo.  Sup.)  20  S.  W.  186;  Id.  240; 
Same  v.  Watts,  Id. 
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10.  An    indictment   stating   that    defendant  t 
"did  unlawfullr  and  knowingdr  sell  and  give, 
and  cause  to  be  suld  and  given,   spirituous,   vi- 
nous,   nnd   intoxirating   liquors   to   one   W..    the 
said  W.  being  then  and  tliere  a  person  under 
tlie    age    of    twenty-one    years,       sufficiently  > 
cliarges  the  defendant  with  knowledge  ttiat  the  : 
vendee  was  a  minor. — Woods  v.  State,  (Tex.  Cr. 
App.)  20  8.  W.  9X5. 

Intoxication. 

A*  ft  defense  to  crime,  see  "Homicide,  "60, 67; 
"Insanity,  "8. 

Involuntary  Manslaughter. 

See  "Homicide,  "80,  40. 

Irresistible  Impulse. 
See  "Oriminal  Law, "  1. 

JAIL  Am)  JAILEB. 

Misfeasance  in  permitting  prisoner  to 
work  out  fine  at  other  than  hard 
labor. 

Oen.  St.  c.  29,  p.  466,  provides  that  a 
Jailer  shall  see  that  persons  committed  to  his 
care  for  nonpayment  of  fines  shall  worlc  out  the 
same  at  hard  labor  on  the  public  works,  and 
prescribes  a  small  fine  for  dereliction  of  such 
duty.  Hdd  that,  where  a  jailer  permits  a  pris- 
oner to  do  work  other  than  that  prescribed  bv 
statute,  it  is  not  a  misfeasance  in  oflice  tor 
wliich  the  jailer  is  indictable,  (Const,  art.  4, 
(  30,)  but  ne  is  only  liable  for  the  fine  pre- 
scribed.—LotUI  T.  Oommoawealth,  (Kjr.)  W  S. 
W.  540. 

Joinder. 

Of  canses  of  action,  see  "Action." 

in  action  for  libel  and  slander,  see  "Libel  and 

Blander, "  4. 
Of  parties,  see  "Parties,"  4-7. 

JXJDOE. 

Bee,  also,  "Courts;"  "Justices of  the  Peace;"  "Re- 
moval of  Causes. " 

Compensation  other  than  regralar  salary,  see  "Of- 
fice and  Officer, "  8. 

De  facto  judge,  see  "  Office  and  Officer. " 

Mandamus  to  county  judge,  see  "Mandamus, "  8. 

Power  of  successor  to  grant  new  trial,  see  "Crim- 
inal Law, "  163. 

Remarks  and  conduct  at  trial,  see  "Trial, "  1, 3. 

Special  judge,  fee  of  secretary  of  state  for  issuing 
commission,  see  "States  and  State  Officers,"  8. 

Term  of  office. 

1.  Const.  1870,  art.  6,  8S  1,  3,  4,  provide  that 
the  judicial  power  of  the  state  shall  be  vested  in 
one  supreme  court,  and  in  such  circuit,  chan- 
cery, and  other  inferior  courts"  as  the  legis- 
lature shall  establish,  in  the  judges  thereof, 
and  iu  justices  of  the  peace;  that  each  of  the 
judges  of  these  courts  shall  have  certain  speci- 
fied qualifications,  and  that  "his  term  of  service 
ahull  be  eight  years."  Held,  that  the  term  of 
office  of  a  county  judge  elected  under  Acts 
1S8T,  c.  148,  p.  258,  was  eight  years,  although 
by  such  act  such  term  was  expresdy  llmitod 
to  four  years,  since  a  county  judge  is  a  judge 
of  one  of  the  "inferior  courts"  contemplated 
by  the  provisions  of  the  constitution. — State  v. 
Maloney,  (Tenn.)  20  S.  W.  419. 

a.  Const.  1870.  art.  6.  8S  1,  3,  4.  provide 
that  the  judicial  power  of  the  state  shall  be 
vested  in  certain  specified  courts  and  the  judges 
thereof,  and  that  the  term  of  servicp  of  each 
Judge  "shall  be  eight  years."  Article  7,  |  5, 
provides  tliat  "elootions  for  judicial  *  *  ♦ 
officers  shall  be  held  on  the  first  Thursday  in 


August,  1870,  and  forever  thereafter  on  the 
first  Thursday  in  Anguat  next  preceding  the 
expiration  of  their  respective  terms  of  service. 
The  term  of  each  officer  so  elected  shall  be  com- 
puted from  the  first  day  of  September  next  suc- 
ceeding his  election.  *  •  •  No  appointment 
or  election  to  fill  a  vacancy  shall  be  made  for  a 
period  extending  beyond  the  unexpired  term. 
Every  officer  shall  hold  his  office  until  his  snc- 
cessor  is  elected  or  appointed  and  qnalified.  No 
special  election  shall  be  held  to  ffll  a  vncsncy 
in  the  office  of  Judge,  •  •  •  but  at  the  time 
herein  fixed  for  the  biennial  election  of  civil 
officers."  Udd,  that  these  sections  divided  the 
future,  beginning  with  Septeml>er  1,  1870,  into 
official  terms  of  eight  years  each  for  judicial 
officers,  and  the  term  of  office  of  a  county 
judge  elected  and  qualified  in  1888.  under  Actji 
1887,  c.  143,  p.  2M,  creating  such  office,  will 
expire  Septeml>er  1,  1894.— State  t.  Ualoaey, 
(Tenn.)  20  S.  W.  ^. 

Disqualification. 

8.  Previons  to  a  second  trial  of  defendant 
for  murder  he  moved  the  judge  to  retire  from 
the  bench,  and  not  preside  in  the  case,  filing  an 
affidavit  that  after  the  first  trial  the  judge 
criticised  to  divers  persons  those  of  the  jury 
who  favored  defendant,  and  announced  de- 
fendant's alleged  crime  as  the  most  blood- 
thirsty ever  committed:  that  the  judge  knew 
that  there  was  a  rabid  and  unhealthy  feeling 
against  defendant,  and  expressed  in  the  pres- 
ence of  crowds,  and  during  an  election  cam- 
paign, in  which  the  judgestiip  was  one  of  the 
contested  offices,  his  opinion  as  to  defendant's 
guilt;  and,  being  personally  hostile  to  de- 
fendant, ruled  80  as  to  satisfy  the  bloodthirsty 
crowd.  HM,  that  the  failure  of  the  judge  to 
vacate  was  error. — Massie  v.  Commonwealth. 
(Ky.)  20  S.  W.  704. 

Having  acted  as  ooansel. 

4.  Under  Const,  art  S,  %  11,  and  Code  Crim. 
Proc.  art.  509,  providing  that  no  judge  shall  sit  in 
any  case  where  he  shall  have  been  counsel, 
whore  a  judge  has  acted  as  counsel  at  a  prior 
hearing  in  the  case,  the  judgment  is  void,  even 
though  such  judge  presides  with  the  consent  of 
both  parties. — Abram  v.  State,  (Tex.  Cr.  App.) 
20  S.  W.  987. 

5.  Rev.  St.  1889,  {  2171,  provides  that, 
where  n  judge  who  heard  the  case  goes  out  of 
office  before  signing  the  bill  of  exceptions,  it  shall 
be  signed  by  his  successor  in  office.  Section  3247 
provides  that  no  judge  "who  shall  have  been 
counsel  In  any  suit  or  proceeding  pending  t>efore 
him  shall,  wiUiont  the  express  consent  of  the  par- 
ties thereto,  sit  on  the  trial  or  determination 
thereof."  Held,  that  an  attorney  in  a  criminal 
case  who  succeeded  to  the  jndg»hip  after  trial, 
and  before  the  allowance  of  a  bill  of  exceptions, 
is  not  competent  to  pass  on  such  bill. — State  v. 
Wofford,  (Mo.  Sup.)  20  S.  W.  236. 

Special  judge. 

8.  Rev.  St.  S  4174,  pro-vides  for  the  election 
I  of   a   special   judge    "when   any   indictment    or 

criminal  prosecution  shall  be  pending  in  any 
I  circuit  or  criminal  court,  and  tlie  judge"  is  in- 
■  competent  to  "hear  or  try"  said  cause.  Section 
I  4176  provides  that  "such  special  judge  shall  poe- 
I  sess  all  the. powers,  perform  the  duties,  and  be 
'  subject  to  the  same  restrictions  as  the  judge  of 
I  said  court,  but  shall  have  no  power  whatever  in 
I  any  other  cause  than  the  one  specified  in  the  order 
I  of  record."  Hdd  where,  upon  the  death  of  the 
I  judge  who  tried  a  criminal  case,  his  successor  in 

office  was  disqualified  to  settle  a  bill  of  exceptions 

therein,  that  the  statute  authorized  the  election 

of  a  special  judge  therefor. — State  v.   Wofford, 

(Mo.  Slip.)  20  S.  W.  236. 

7.  A  special  judge  dected  under  Rev.  St 
{  {  4174,  because  of  the  incumbent's  incompe- 
:  tency,  is  the  direct  successor  of  a  regular  judge 

before  whom  part  of  the  trial  has  already  taken 
,  place,  and  takes  up  the  case  at  the  point  where 
!  It  was  laid  down  by  him. — State  v.  AVofford. 
I  (Mo.  Sup.)  20  S.  W.  236. 
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JUDGMENT. 

Agklnst  decedent's  ostate,  construction,  see  *£x- 
MUtors  and  Administrators, "  5. 

Collateral  attack  bv  infant,  see  "In fancy, "4. 

In  oondemnation  proceedings,  see  "Eminent  Do- 
main, "  6. 

In  criminal  case,  motion  In  arrest,  see  "Criminal 
Law, "  158. 

In  favor  of  infant,  reformation.  Me  "Infancy. " 

Interest  on,  see  "Interest, "  1,  'i. 

In  trespass  to  try  title,  see  "Trespass  to  try  TlUe, " 
19. 

Uodiflcatlon  of  deoree  on  appeal,  see  "  Appeal, "  55. 

On  bill  of  exchange  porcnaaed  at  dlsconnt,  see 
"Negotiable  Instruments, "  33. 

Res  adjudicata  on  second  appeal,  see  "Appeal," 
49,60. 

Set  off  against  assignee  of,  see  "Corporations, "  1. 

Opening  default. 

1.  A  decree  in  equity  by  default  will  not  be 
set  aside  on  motion  on  the  ground  that  defend- 
ant had  no  notice  of  pendency  of  the  suit,  but 
only  on  a  complaint  in  equity,  filed  for  that  pur- 
pose, alleging  the  want  of  notice,  and  that  de- 
fendant has  a  good  defense.— Kizer  Lumber 
Co.  v.  Mosely,  (Ark.)  20  S.  W.  409. 

8.  A  judgment  by  default  against  a  hus- 
band and  wife,  foreclosing  a  mortgage  on  a 
homestead  In  which  both  had  joined,  will  not  be 
set  aside  at  a  subsequent  term  of  court  on  the 
petition  of  the  wife,  which  only  questions  the 
▼alidity  of  the  mortgage. — Davis  t.  Jenkins, 
(Ky.)  20  a  W.  28S. 

8.  Mansf.  Dig.  S{  3909,  5195,  providing 
that,  in  the  case  of  defendants  constructively 
summoned,  the  court  may  vacate  or  modify  a 
judgment  after  the  term  in  which  it  was  ren- 
dered, and  that  such  defendants,  if  they  fail 
to  appear,  may  at  any  time  within  two  years 
have  the  action  retried,  does  not  apply  to  ac- 
tions under  the  act  of  1887,  providing  for  the 
enforcement  of  the  purchase-money  lien  on  in- 
ternal Improvement  lands  sold  by  the  state,  and 
which  provides  that  it  shall  not  be  necessary  to 
make  any  person  defendant,  and  that  the  snit 
sliaU  proceed  as  in  actions  in  rem. — McLaln  v. 
Ihmcan,   (Ark.)   20  S.   W.  697. 

Rendition  and  entry. 

4.  Where  the  verdict  in  trespass  to  try  title 
is  not  explicit  as  to  the  location  of  a  disputed 
boundary,  the  judgment  entered  thereon,  which 
establishes  the  boundary,  is  incorrect.— McCurdy 
▼.  BuUock,  (Tex.  Civ.  App.)  20  S.  W.  1110. 

Bes  adjudicata. 

5.  A  party  is  not  entitled  to  have  a  second 
trial  of  a!,  issue  determined  !n  a  previous  snit 
merely  because  he  has  a  different  purpose  in 
view  and  seeks  different  relief. — SIcGrady  v. 
Monks,  (Tfx.  Civ.  App.)  20  S.  W.  959. 

ts.  Where  a  defendant,  after  filing  his  orig- 
inal answer,  which  contained  a  cross  petition, 
filed  an  amended  answer,  which,  under  tiie  rules 
of  pleading,  took  the  place  of  the  former  plead- 
ing, and  the  issue  was  tried,  whether  properly 
80  or  not,  under  the  cross  action  as  set  up  in  the 
original  answer,  it  is  conclusive  in  a  subsequent 
suit  where  the  question  nrises  collaterally.5— 
McGrady  v.  Monks,  (Tei.  Civ.  App.)  20  S.  W. 
959. 

7.  To  a  rule  to  show  cause  why  defendant, 
an  attorney,  should  not  be  suspended,  under 
Gen.   St.   c.  5,  art.   1,  for  failing  wron^pEully  to 

Say  over  money  collected  by  him  for  his  client, 
efendant  answered  that  the  client  was  indebted 
to  him  in  a  much  larger  amount  than  the  sum 
collected,  and  that  a  suit  by  him  to  recover  the 
balance  was  then  pending  in  another  court. 
Hdd,  that  an  order  In  such  proceedings,  final  in 
its  character,  dlscharpinn  the  rule  on  both  the 
pleadings  and  the  proof,  and  not  made  without 
prejudice,  was  a  bar  to  a  renewal  of  such  rule 
after  a  decision  in  the  pending  suit  adverse  to  the 
attorney. — Commonwealth  v.  McKay,  (Ky.)  20 

a  w.  m 


8.  A  Judgment  of  the  supreme  court  as  to  an 
executor's  account,  affirming  tbat  of  the  district 
court,  is  final,  and  the  same  matters  cannot  bo 
adjudicated  by  other  creditors  in  the  probate 
court,  nor  can  such  Judgment  be  attacked  col- 
laterally by  action  'ai  the-  executors'  bond  after 
final  close  of  administration.— Wiren  v.  Nesoitt, 
(Tex.  Sup.  ^  20  B.  W.  12i. 

9.  A  head-right  certificate  owned  jointly 
by  two  persons,  having  been  located  by  them  on 
certain  land,  was,  after  the  death  of  one  of 
them,  withdrawn  by  his  administratrix  and  the 
surviving  owner,  and  located  hj^  them  on  other 
land.  In  a  suit  between  the  heirs  of  the  dece- 
dent and  the  surviving  owner,  the  court  found 
that  the  heirs  and  the  survivor  owned  said 
head  right  in  common,  partitioned  some  of  the 
land  held  in  common,  and  decreed  that  the  resi- 
due remain  for  future  partition.  Afterwards 
the  surviving  owner  obtained  a  duplicate  of 
said  certificate,  and  relocated  it  on  the  orig- 
inal location.  Held,  that  said  heirs  were  en- 
titled to  an  undivided  half  of  the  land  so  locat- 
ed, the  former  decree  beine  conclusive  as  to 
their  ri^ts.— Jones  v.  Lee,  (Tex.  Civ.  App.)  20 

10.  In  his  conveyance  of  certain  land  C.  ex- 
cepted four  acres  previously  deeded  in  trust  for 
himself  for  life,  remainder  to  his  children.  Aft- 
ei-wards  C.  brought  suit,  alleging  that  he  had 
never  created  the  trust  deed,  and  had  abandoned 
his  purpose  to  do  so,  and  prayed  to  have  the 
cloud  on  his  title  to  the  four  acres  removed. 
His  children  were  made  defendants,  but  none 
appcrarcd,  except  an  infant,  by  guardian.  The 
court  adjudged  that  there  was  no  Incumbrance 
of  trust  on  the  properbr,  and  that  it  was  plain- 
tiff's in  fee  simple,  add  that,  after  the  judg- 
ment had  been  allowed  to  stand  until  the  time 
to  nttack  it  had  expired,  the  children  were 
bound  by  its  recitals,  and  could  not  claim  the  ex- 
ecution of  the  trust  deed,  thereby  casting  a 
cloud  on  the  titles  held  by  C.'s  grantees,  even 
though  such  deed  had  in  reality  been  made  and 
recorded.— Clay  v.  Newton,  (Ky.)  20  S.  W.  305. 
Defect  of  parties. 

11.  The  fact  that  a  trustee,  holding  merely 
the  naked  legal  title,  was  not  made  a  party  to 
a  suit  by  the  grantor  to  cancel  a  deed  of  trust 
and  remove  it  as  a  cloud  on  the  title,  did  not 
render  a  judgment  granting  such  relief  void, 
but  only  erroneous,  and,  after  the  time  to  re- 
verse it  had  expired,  it  was  binding. — Clay  v. 
Newton,  (Ky.)  20  S.  W.  305. 

Judgment  not  based  on  pleadings. 

12.  In  an  action  against  the  heirs  of  plain- 
tiff's deceased  wife  to  remove  a  cloud  from  the 
title  to  land  alleged  to  be  the  separate  pruperty 
of  plaintiff,  a  finding  by  the  jury,  and  a  Judg- 
ment entered  upon  it,  that  the  property  is 
homestead  property,  would  not  affect  defend- 
ants' rights  to  be  reimbursed  for  their  dece- 
dent's snare  of  the  improvements  made  with 
community  mon'>y,  when  such  finding  and  judg- 
ment have  no  basis  in  any  allceation  in  the 
pleadings.— Robinson  v.  Moore,  (Tex.  Civ.  App.) 
20  S.  W.  004. 

Parol  evidence. 

13.  When  defendant  pleads  res  Judicata,  parol 
evidence  is  not  admissible  to  oontiiidict  the  rec- 
ord, and  substitute  the  opinion  of  witnesses  as 
to  the  meaning  and  effect  of  the  pleadings  and 
judgment  in  the  former  case. — McGrady  v. 
Monks,  (Tex.  Civ.  App.)  20  S.  W.  958. 

Lien. 

14.  A  judgment  creditor  who  acquires  a  lien 
on  land  by  the  registration  of  an  abstract  of 
a  judgment  has  a  superior  title  to  that  of  the 
grantee  in  a  prior,  unrecorded  deed,  of  which  he 
has  no  notice.— Russell  t.  Nail,  (Tex.  Civ.  App.) 
20  S.  W.  KXKJ. 

15.  Civil  Code,  {  723,  allowing  a  transcript 
of  a  judgment  from  a  justice  or  quarterly  court 
to  be  filed  in  the  circmt  upon  a  return  of  "No 
property,"  and  declaring  the  some  remedies  there- 
on as  if  Uie  judgment  had  been  rendered  in  that 
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court,  does  not  create  a  Hen  npon  land  in  an  ac- 
tion merely  for  goods  sold  and  rlrlivored,  where 
the  claim  la  for  an  amount  less  than  the  jurisdic- 
tion civen  to  such  court.— Easterling  v.  Thomas, 
(Ky.)  20  S.  W.  227. 

Collateral  attack. 

16.  When  land  of  a  decedent  has  been  sold 
under  an  order  of  court,  an  action  of  trespass 
to  try  title  cannot  be  maintained  by  the  heirs 
against  the  purchaser  to  recover  the  land,  on 
the  ^rround  that  the  order  of  sale  was  obtained 
by  the  iraud  of  the  purchaser  and  the  adminis- 
trator, since  it  is  a  collateral  attack  on  such 
order. — Storer  ▼.  Lane,  (Tex.  CiT.  App.)  20  S. 
W.  852. 

17.  .A.  decree  of  sale  in  a  proceeding  under 
Act  1887  to  enforce  a  state  lien  on  internal  im- 
proveraent  lands,  which  recites  that  the  notice 
required  by  the  statute  was  given,  cannot  be  at- 
tacked because  it  does  not  affirmatively  show 
that  the  notice  was  published  in  the  necessary 
counties,  and  that  there  was  the  statutory  num- 
ber of  insertions. — McLain  v.  Duncan,  (Ark.) 
20  S.  W.  597. 

Beformatlon. 

18.  The  court  has  no  power,  after  the  lapse 
of  the  term,  to  correct  a  decree  of  sale  rendered 
in  proceedings  to  enforce  the  state's  lien  on  in- 
ternal improvement  lands,  because  no  evidence 
was  given  of  the  sum  due  the  state. — McLaln 
V.  Dnncnn,  (Ark.)  20  S.  W.  597. 

IV.  Where,  in  an  action  against  the  heirs  of 
plaintiff's  deceased  wife  to  remove  a  cloud  from 
the  title  to  land  alleged  to  be  the  separate 
property  of  plaintiff,  the  jury  find  that  the  land 
was  purchased  with  community  money,  and  that 
M.,  one  of  the  parties  defendant,  is  not  an  heir, 
a  failure  to  exclude  M.  from  a  jadgment  award- 
ing part  of  the  land  to  "defendants"  is  not  er- 
ror, such  failure  being  a  mere  clerical  oversight 
that  will  be  correcteil.  and  the  judgment  re- 
formed, on  appeal.— BoUnaon  t.  Moore,  (Tex. 
Civ.  App.)  20  S.  W.  994 

BeviTor  and  scire  facias. 

20.  An  exception  to  the  form  of  a  sdre 
facias  to  revive  a  judgment,  and  to  the  appli- 
cation therefor,  comes  too  late  when  made  for 
the  first  time  on  a  new  trial,  without  any  ob- 
jection on  the  first  trial.— Smith  t.  Wilson, 
(Tex.  av.  App.)  20  S.  W.  1119. 

Foreclosure  of  lien. 

21.  Though  a  judgment  has  not  lost  its  lien 
under  the  statute,  a  judgment  creditor  may, 
without  execution,  levy,  or  sale,  maintain  an 
equitable  action  in  the  district  court  to  foreclose 
the  lien,  as  against  land  fraudulently  claimed  as 
a  business  homestead  by  the  debtor,  since  such 
claim  impedes  the  creditor  in  realizing  on  his 
jadgment. — Hull  t.  Naumberg,  (Tex.  Civ.  App.) 
20  S.  W.  1125. 

JUDICIAL  SAIiES. 

Of  ward's  lands,  see  "Guardian  and  Ward,"  &-7. 

Sale  by  executors  and  administrators,  see  "Exec- 
utors and  Administrators, "  lS-15. 

for  nonpayment  of  taxes,  see  "Taxation, "  10. 

on  foreclosure  of  mechanic's  lien,  see  "Me- 
chanics' Liens, "  9. 

Sale  of  life  interest  only. 

1.  In  an  action  for  divorce  the  judgment 
directed  the  sale  of  defendant's  life  estate  in 
certain  land  levied  on  by  plaintiff  during  the 
action  to  secure  the  payment  of  alknony  and 
(■ost».  and  plaintiff  became  the  purchaser,  re- 
ctiviug  a  commissioner's  deed,  by  which  such 
life  estate  was  conveyed  to  her.  EM,  that  the 
fact  that  defendant  had  a  larger  estate  in  the 
land  than  for  life  merely  did  not  render  the 
judgment  void,  though  it  may  have  been  er- 
roneous, and  that  the  title  to  the  life  estate  ac- 
quired under  the  sale  and  commissioner's  deed 
was  valid  as  against  defendant— Qibbs  r.  Itat- 
Ti^  (Ky.)  20  STW.  885. 


Sales  under  execution  and  attachment 
— rPriority  of  rights. 

i.  A  purchaser  under  an  execntion  levied 
after  the  levy  of  an  attachment  in  an  actii>n 
for  divorce,  and  expressly  subject  to  that  levy, 
is  a  purchaser  pendente  lite,  and  his  rights  in 
the  land  are  subordinate  to  the  lien  of  the  at- 
tachment, to  the  extent  that  it  may  be  ad- 
judged to  exist  and  be  enforceable  in  favor  of 
the  attaching  creditor  against  defendant;  and 
therefore  the  eieciition  purchaser  cannot,  dur- 
ing the  lifetime  of  the  defendant  in  the  divorce 
suit,  maintain  an  action  for  the  recovery  of  the 
land  against  the  purchaaer  under  the  attachment 
and  judgment  in  the  action  for  divorce,  the  in- 
terest sold  being  an  estate  for  the  life  of  such  de- 
fendant.—Gibbs  v.  Davis,  (Ky.)  20  S.  AV.  383. 
Refusal  to  complete  nurchase. 

•t.  On  a  sale  in  partition,  where  the  parties 
interested,  some  of  whom  are  nonresident  in- 
fants, are  all  before  the  conrt,  which  has  juris- 
diction of  the  subject-matter,  the  purchaser 
cannot  refuse  to  complete  the  purchase  on  the 
ground  that  the  proof  was  not  sufficient  to  sap- 
port  the  decree  for  sale. — Friddle  v.  Kohn,  (Ky.) 
20  S.  W.  274. 

Setting  aside — ^Payment  of  amount  bid. 

4.  In  a  suit  to  set  aside  a  deed  of  land 
sold  under  order  of  court,  plaintiff  need  not 
tender  the  purchaser  the  amount  bid  by  him  for 
the  land,  where  such  sale  was  procured 
through  the  purchaser's  fraud. — Storer  v.  Lane, 
(Tex.  Civ.  App.)  20  8.  W.  852. 

6.  A  sale  of  a  part  of  such  land  t^  the 
purchaser  for  more  than  the  amount  bid  by 
him  is  also  a  bar  to  his  rights  to  the  pnrchase 
money  paid  hr  him. — Storer  t.  Imob,  (Tex.  C3t. 
App.)  20  S.  W.  852. 

Jurisdiction. 

See  "Courts." 

General  appearance  by  nonresident,  see  "Ap- 
pearance. " 

Jarisdjctional  amount,  see  "Court*, "4,  S. 

on  appeal,  see  "  Appeal, "  8. 

Of  clerk  of  court  to  probate  wills,  see  "Cleric  of 
Court." 

Of  justice  of  the  peace,  see  *JnstIoee  at  the 
Peace." 

Od  appeal,  see  "Appeal,  1-4." 

To  issue  writ  of  mandamus,  see  "Mandamus, "8. 

of  prohibition,  see  "ProfaibiUon.  Writ  ot,'i. 

JURY. 

See,  also,  "Grand  Jury. " 

Affidavits  of  jurors  to  impeach  verdict,  see  "Crim- 
inal Law, "  1«4. 

Custody  and  conduct  of,  see  "Criminal  Iaw,"  185- 
148. 

Disqualification,  as  ground  for  new  trial,  see 
"Criminal  Law, "  Itt). 

Misconduct,  as  ground  for  new  trial,  see  "New 
Trial, "  2-t. 

Province  of,  see  "Witness, "  28,  29. 

Question  for,  soe  "Contracts,"  10;  "Frandolent 
Conveyances, "  89. 

Ri^ht  to  have  jury  assess  damages  in  condemna- 
tion proceedings,  see  "Eminent  Domain, "  7, 8. 

to  jury  trial,  see  "  Constitationol  Law,  *  6, 7. 

View  by,  see  "Trial, "  8. 

Competency  of  jurors. 

1.  Unless  objection  is  shown  to  jurors  who 
tried  a  case,  the  ruling  of  the  trial  court  npon 
the  competency  or  incompetency  of  such  jurors 
will  not  be  inquired  into  on  appeal,  even  though 
defendant  had  exhausted  his  peremptory  chal- 
lenges.—Holland  T.  State,  (Tex.  Or.  App.)  20  & 
W.  750. 

Formation  of  opinion. 

2.  Affidavits  that  certain  jurors  had  farmed 
and  expressed  opinions  of  defendant's  gnflt  be- 
fore they  were  drawn  will  not  be  sufficient  to 
show  the  partiality  of  snch  jnzora,  where  they 
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waive  their  objection  to  tiie  original  refusal  of 
the  court  to  postpone  the  organization  of  tlie 
Jni7.— Stephens  t.  State,  (Tex.  Cr.  App.)  20  8. 
W.  828. 

Juror  impaneled  under  wrong  name. 

11.  Where  a  Juror,  by  mistake  of  the  deric, 
is  impaneled  under  a  wrong  given  name,  but  there 
is  no  snggestion  tliat  defendant  accepted  him  na- 
der  any  misapprehension  of  his  identity,  the  er- 
ror is  immaterial.— Stata  ▼.  Miller,  (Mo.  Sop.) 
^  S.  W.  243. 

Sammoning  talesmen. 

12.  On  the  special  venire  being  exhausted, 
the  judge  summoned  talesmen,  and  gave  a  par- 
tial list  thereof  to  defendant,  from  which  the 
jury  was  completed,  but  refused  him  a  list  of 
tbe  remaining  talesmen.  Held,  that  the  refusal 
was  nut  error,  defendant  not  i>eing  entitled  to  a 
list  of  talesmen.— Dow  ▼.  State,  (Tex.  Cr.  App.) 
20S.  W.  583. 

13.  Where  talesmen  have  been  summoned  to 
anel,  sworn  touching  their  qualifi- 
a  list  furnished,  the  refu.sal  of  the 

court  to  set  aside  the  talesmen,  and  complete 
the  panel  with  regular  jurors  who  had  just  come 
in  from  another  case,  is  not  error,  though  such 
regular  jurors  came  in  before  the  striking  of 
any  of  the  talesmen. — Prince  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  582. 

Appointment  of  jury  commlsaionen — 

Fregudice  of  sheriff. 

14.  Rev.  St  arts.  302".  3029,  provide  that  the 
county  court  shall  at  the  first  term  after  Decem- 
ber 3lst  and  June  30th  appoint  jury  commiasiou- 

I  era  to  select  jurors  to  serve  at  the  term  to  be 

-_ J  •     1.  ^      t^  ^  ••_      ,  held  six  months  after  that  term  shall  have  end- 

J-axOTS  discnarged  after  acceptance  be-  ed.  Article  3022  provides  that  the  district  court 
cause  of  opinions  expressed — Compe-  !  may  appoint  commistsionei-s  to  sdect  other  jurors, 
tenoy  of  remainine  iurors  where  jury  commissioners  have  not   been  ap- 

6.  On  a  trial  for  murder,  aftei-  eight  Jnrors    ?.o"'*«'^  «*  ^^  ""«  Prf.scribed,.  or.fail  to  act,  or 


fail  to  show  that  such  Jurors  claimed  to  know 
the  facts  of  the  case,  or  to  have  heard  them 
•tated  by  some  one  professing  to  know  them; 
where  snch  jurors,  when  drawn,  qualified  as 
comi>etent;  where  they  file  affidavits  denying 
the  statements  of  the  impeaching  affidavits;  and 
where  their  good  character  is  shown  by  the 
affidavits  of  several  disinterested  witnesses. — 
Ellis  V.  State,  (Tenn.)  20  S.  W.  500. 

H.  Evidence  that  a  juror  in  a  murder  trial 
had  formed  an  opinion  of  defendant's  guilt,  but 
that  it  would  not  influence  his  verdict,  will  not 
Justify  a  reversal  of  a  ruling  accepting  said 
juror,  where  the  record  fails  to  show  whether 
Lis  opinion  was  formed  by  talking  with  the  wit- 
nesses, or  by  reading  the  evidence,  or  on  vague 
rumors.— Miller  v.  State,  (Tex.  Or.  App.)  20 
&W.  1103. 

4.  A  person  of  good  character,  who  admits 
having  read  the  newspaper  accounts  of  a  certain 
murder,  and  of  having  talked  \»ith  a  number  ot 
persons,  but  who  enya  he  lias  formed  no  opinion, 
and  can  render  an  iuipanial  verdict,  Is  competent  com'nlete  a"iia 
as  a  Juror,  notwithstanding  the  testimony  of  cations  and^a 
one  who  is  shown  to  be  a  partisan  of  defendant,  onnrf  tn  not  n 
and  whose  memory  is  not  entiiely  clear  as  to 
the  expression  of  any  such  opinion  by  the  person 
mentioned,  or  cf  another  who  has  been  im- 
peached, and  who  is  unable  to  swear  positively 
•s  to  the  expression  of  an  opinion,  but  only  as  to 
bis  iut'oriuntiuu  and  l>eUef.  —  King  v.  ijtate, 
fl'emi.)  2(1  S.  W.  100. 

Ck>lored  persons  as  jnrymen. 

6.  The  Judgment  of  a  lower  court  will  not 
be  reversed  on  appeal  because  some  of  the  mem- 
bers of  the  jury  were  colored  persona. — Osbom 
▼.  Commonwealth,  (Ky.)  20  S.  W.  223. 


had  been  accepted,  two  of  the  eight  were  dis- 
charged as  having  expressed  opinions  as  to  de- 
fendant's guilt.  Itcld  not  a  cause  for  dischar- 
ting  the  remaining  jurors  on  the  ground  that 
they  had  becume  tainted  by  :issoc!ntiou  with  the 
two  BO  discharged,  where  the  remaining  jury- 
men were  again  interrogated  by  the  court,  and 
qualified  as  competent— Kills  v.  State,  (Tenn.) 
20  S.  W.  600. 
Summoning  and  Impaneling. 

7.  \\'here  an  attachment  was  issued  against 
an  absent  venireman  at  the  instance  of  both  the 
defendant  and  the  state,  the  court  properly  re- 
fnaed  to  suspend  the  furtiier  impaneling  of  the 
Jury  till  the  sheriff  brought  in  the  venireman. — 
Jonee  r.  State,  (Tex.  Cr.  App.)  20  S.  W.  354. 

8.  Un  a  murder  trial,  where  3  out  of  a 
qiecial  venire  of  100  persons  fail  to  appear,  tbe 
court  properly  ordered  process  to  issue  instanter 
for  the  absentees,  instead  of  postponing  the 
trial.— Stephens  v.  State,  (Tex.  Cr.  App.)  20  S.  i 
W.  820.  I 

V.  The  refusal  of  the  court  to  have  two  of 
the  veuire,  then  absent  as  jurymen  in  another 
case,  called  in  and  qualified,   or  to  have  the , 
trial  post)K>ned  antU  that  case  was  decided,  is  ' 
not  reversible  error  where  it  is  shown  that  be- 
fore tbe  jury  was  made  up  such  two  jurymen 
were  discharged  from  the  case  they  were  con-  . 
aideriDg.  and  were  placed  on  the  panel,  and 
that  one  was  challenged  by  the  state  and  the ' 
other  by  defendant— Stephens  ▼.  State,  (Tex.  ' 
Cr.  App.)  20  S.  W.  826.  I 

10.  On  a  murder  trial,   where  3  out  of  a 

Social   venire  of  100  persons  fail  to  appear, 
e   overrnling   of  a  motion    to   postpone   the 
trial,   made   by   defendant,    when   he   reached 
the  names  of  the  al>iieDt  jurors,  until  such  jurors 
should  be  returned,  is  not  error  prejudicial  to 
defendant  where,  after  the  Rpccial  venire  was 
exhansted,  the  judge  stated  that  be  would  then 
delay  the  organization  until  the  absent  venire- 
men were  brought  in,  and  defendant's  conn.sel  ■ 
thereupon  stated  that  they  were  willing  to  pro-  i 
«eed  witli  talesmen,   but  that  they  would  not '  8««*'Homiolde,"36-t& 
v.ilOs.'vv.— 77 


the  panels  are  set  aside,  or  the  Jury  lists  lost. 
Bdd  that,  under  such  statutes,  defendant  can- 
not demand  that  jury  commissioners  be  appoint- 


ed to  select  the  jury  by  which  he  Is  to  be  tried, 
merely  because  he  believes  tbe  sheriff  is  preju- 
diced against  him.— Johnson  t.  State,  (Tex.  Or. 
App.)  20  8.  W.  985. 

Challenge  to  array. 

15.  It  is  not  ground  for  quashing  the  panel 
in  a  criminal  case  that  some  of  the  panel  had 
heard  statements  of  counsel  on  defendant's  ap- 
plication for  a  continuance  to  the  effect  that  he 
was  trying  to  delay  the  trial.— State  v.  Dusen- 
berry,  (Mo.  Sup.)  20  S.  W.  461. 

Jury  CommiBsloners. 

Appointment,  see  "Jory,"  14. 

JUSTICES  OF  THE  PEACE. 

Appeal  from,  see  "Appeal,  "IT;  "■Criminal  Law," 
19S-196. 

Celebrating  marriage  outsideof  county,  see  "Mar- 
riage, "  1. 

Lien  of  judgment  rendered  by,  tee  "Judgment," 
15. 

Jurisdiot'on  and  powers. 

Under  Const  art  7,  i  40,  limiting  the  Ju- 
risdiction of  justices  of  the  peace  to  certain 
matters  of  contract  only,  a  justice  has  no  juris- 
diction in  sn  action  against  a  constable,  whei« 
he  has  made  a  false  return  on  an  execution  in 
his  hands,  and  has  neglected  to  sell  property  of 
defendant  on  which  he  had  levied,  and  which 
was  of  sufficient  value  to  have  satisfied  plain- 
tiffs' debt  for  the  reason  that  such  an  action 
arises  ex  delicto.— Merfield  v.  Burkett,  (Ark.) 
20  S.  W.  623.  -.  ^        / 

Justlflable  Homicide. 
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Laches. 

See  "  Equity, "  12-14 ;  "  Speciflo  Performance, "  2, 8. 
In  saiug  on  insurance  policy,  see  "Insurance, "  S, 

LANDLOKD  AND  TENANT. 

Lease  of  public  lands,  ImproTements,  see  "Im- 
provements." 

Lien  of  landlord,  Interrention  in  attachment,  see 
"Attachment,"!!. 

Rents,  rif^bts  of  tenant  In  common,  lee  "Tenanqr 
in  Common,  "8,  4. 

Sale  by  broker  of  cotton  subject  to  landlord's  lien, 
see  "Trover  and  Conversion, "  8. 

Lease  from  year  to  year. 

1.  The  directors  of  a  Union  Depot  Company, 
on  Jnnnary  10,  1S8S,  resolved  to  allow  a  certain 
railroad  company  to  use  its  depot  at  a  certain 
rent  "as  a  temporary  arrangement."  On  April 
10,  18SS,  they  admitted  said  company  as  a  ten- 
ant "for  an  annual  rental  based  on  8  per  cent,  of 
the  cost  of  the  property,  and  one  twelfth  the 
operating  expenses:'  and  on  January  8,  18S9, 
tney  resolved  that  the  railroad  company  "be 
charged  a  rental  of  one  twelfth  of  8  per  cent,  of 
the  cost  of  the  property,  and  one  twelfth  of  the 
cnrrent  expenses  and  taxes."  Kent  was  demniid- 
c<l  nnrl  pniil  monthly.  At  the  time  of  the  April 
resolution  the  depot  company  had  pending  l>e{ore 
It  an  npnli'^atinii  by  the  railroad  company  to  be 
admitted  as  a  party  to  a  contract  under  w^hich 
the  depot  was  controlled  by  the  railroad  compa- 
nies named  in  the  contract.  Hrlil.  that  the  rail- 
road cnmpany  had  merely  a  temporary  right  to 
the  depot,  and  not  a  lease  from  year  to  year. — 
Union  Depot  Co.  t,  Chicago,  K.  &  N.  Ky,  Co., 
(Mo.  Sup.)  20  S.  W.  702. 

Stipulations  as  to  rent. 

2.  An  owner  leased  land  under  a  lease, 
which  was  to  continue  for  a  certain  time,  un- 
less the  indebtedness  of  himself  and  brothers 
was  sooner  paid,  the  stipulation  being  thiit, 
after  certain  exjienses,  the  proceeds  of  crops 
were  to  be  applied  to  any  iudebtetlness  of  the 
lessor,  and  any  iudebtcdiiess  also  of  the  lessor's 
brotliers,  the  lessee  to  assign  the  lessor  his  di>- 
maml  against  the  brothers  -when  paid.  ff'M. 
on  an  accounting,  that  the  lessee  was  entitled 
to  credit  for  the  entire  indi-bteilness  intended  to 
be  secured,  notwithstanding  pai-t  of  the  lessor's 
indebtedness  had  been  incurred  prior  to  a  dis- 
charge iu  bankrnpt(7,  and  notwithstanding  a 
previous  suit  agalust  the  brothers,  brought  to 
arrest  the  statute  of  limitations.— Piudull  t. 
League,  (Ark.)  20  S.  W.  850. 

Landlord's  lien. 

8.  A  mortgage  execnte<l  by  tenants  to  their 
landlord  ns  security  for  a  note  for  rent  Is  mere- 
ly cumulative  uf  the  landlord's  lien,  and  is  not 
to  be  substituted  for  it. — Morchants'  &  I'lout- 
ers'  Bank  v.  Meyer.  (Ark.)  20  S.  \V.  40G. 
Waiver. 

4.  In  an  action  by  certain  attaching  general 
creditors  of  an  absconded  debtor  against  other 
cn'ditors,  claiming  under  a  landlord's  lien,  to  en- 
jolu  the  application  of  the  proceeds  of  the  debt- 
or's stocli  of  goods,  in  the  hiinds  of  the  clerk,  to 
the  payment  of  defendants'  judgment  for  rent, 
the  petition  allogeU  that  defeudauts'  three-years 
lease  was  mostly  unexpired;  that  they  had  as- 
sumed control  of  the  store,  and  had  prevented 
it  being  rented;  that  one  W.  bad  become  owner 
of  the  debtor's  leasehold  Interest,  and  liable  for 
the  rent,  which  be  hud  tendered,  and  was  willing 
to  pay;  "that  W.  or  tb(>  said"  defendants  had 
leased  the  premises  to  one  M.  for  tlie  onexpired 
term  of  the  lease,  the  rent  to  be  paid  to  defend- 
ants; that  they  had  receired  the  rents  from  ^I. 
up  to  ei^bc  days  prior  to  bringing  this  suit;  and 
that  deteiuliiiits  had  waived  and  releosed  any 
lien  they  had  on  the  goods.  A  supplemental  pe- 
tition, lued  seven  months  thereafter,  alleged  that 
M.  bad  paid  defendants  the  rent  monthly  up  to 
that  date;  that  all  that  was  due  had  lieen  paid; 


and  that  defendants  had  accepted  H.  as  leasee  for 

the  full  unexpired  term  of  the  otiglnsl  lease. 
BeJd,  that  a  general  demurrer  was  properly  ovet^ 
ruled,  since  the  petition  showed  tliat  defendants 
had  released  their  lien.— Lonstaunau  r.  Lambert, 
(Tex.  Civ.  Apn.)  20  S.  W.  937. 

5.  In  such  action,  it  is  not  error  to  admit 
evidence  of  certain  witnesses  that  they  had  eadi 
applied  to  defendants  to  rent  the  premises,  and 
that  the  latter  claimed  a  right  therein,  and  at- 
tempted to  rent  the  same. — Lonstaunau  v.  Lam- 
bert, (Tex.  Civ.  App.)  20  S.  W.  037. 

U-  'niiere,  in  such  action,  the  evidence  Jnstl- 
fies  the  conclusion  that  defendants  assumed  to 
control  and  maiuge  the  renting  of  the  property 
after  their  \cvy,  that,  after  the  transfer  of  the 
debtor's  interest  to  W.,  ther  ■  was  an  nndera'and- 
ing  between  the  latter's  agc'nt  and  defendants 
that  they  should  be  protected  by  the  payment  to 
tliera  of  ilie  rent,  according  to  the  terms  of  the 
original  lease;  that  they  have  been  paid,  or  fnllr 
protected,  for  all  rents  to  the  tune  of  the  trial, 
and  have  accepted  the  obligation  of  M.  as  leNiee 
or  as  assignee  of  the  lease;  and  that,  if  they  lose 
I  this  suit,  they  have  accepted  the  obligations  of 
\V.  and  M.  for  the  rent, — it  is  not  error  to  subodt 
,  the  case  to  the  jury. — Lonstaunau  t.  Lambert, 
(Tex.  Civ.  App.)  20  S.  W.  937. 
I  7.  It  is  not  reversible  error.  In  such  case,  to 

Instruct  the  jury  that  If  they  find  from  the  evl- 
denco  that,  subsequent  to  the  lease  by  defend- 
ants, the  said  lease  was  assigned  to  M.  by  de- 
fendants, or  with  their  consent,  and  that  it  was 
for  the  whole  of  the  unexpired  term  of  the  debt- 
or's lease  "or  any  part  thereof,"  provided  thex 
find  M.  was  accepted  by  defendants  iu  lien  of 
the  debtor,  "then  you  will  find  for  the  plaintiffs." 
since  the  expression,  "or  any  part  thereof,"  conid 
probably  mtan  no  more  than  that  part  of  the 
term  unexpired.— Lonstaunau  T.  Lambert,  (Tex. 
Civ.  App.)  20  S.  W.  037. 

».  A  qu.ilification  of  such  instmction,  to  the 

effect  that  the  mere  consent  of  defendants  to 

i  the  assignment  of  the  term  would  not  establish 

I  their  waiver  of  lien  on  the  goods  levied  on,  was 

I  properly  refused,   since  the  same  was  on   the 

;  weight  of  evidence,  and  the  evidence  shows  that 

defendants  not  only  consented  to  the  assignment 

but  accepted  the  assignee  as  their  lessee. — Lona- 

taunau  T.  Lambert,  (Tex.  Civ.  App.)  20  8.  W. 

liABCENT. 

See,  also,  "Receiving  Stolen  Goods." 

Indictment  for  burglary  and  larceny,  see  "Bmi- 

glary, "  20. 
sufficiency,   see.  "Indictment  and  Infoima- 

tlon. "  B. 
Liability  of  aider  and  abetter  as  principal,  see 

"Criminal  Law,  "4. 
Wbat  constitutes,  embezzlement  or  thett,  see'Bm- 

bezzlement, "  1. 

What  constitutes. 

1.  A  horse  jumped  Into  defendant's  field, 
and  was  kept  there,  defendant  believing  it  was 
one  which  be  had  lost.  Held,  that  there  was 
no  theft,  since  there  was  no  fraudulent  intent 
at  the  time  of  taking.— Dismuke  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  502. 

ii.  Iu  a  prosecution  for  the  larceny  of  a 
cow.  the  evidence  showed  that  defendant  gave 
the  cow  to  her  father  In  consideration  that  the 
latter  would  support  defendant's  children  in  her 
intended  absence  from  the  state:  that  defendant 
cban^ng  her  mind,  remained  with  her  fkther  and 
supported  her  children  herself;  that  defendant 
took  the  cow  from  her  father's  possession  with- 
out his  consent  Bdd  that,  conceding  that  the 
cow  belonged  to  the  filther,  the  evidence  failed  to 
show  a  fdonions  taking. —  Ross  r.  Coauaaa- 
•malth,  aiy.)  20  S.  WTsl^ 
Finding  and  'keeping  property. 

8.  Defendant  found  a  ladies'  wateh,  marked 
with  the  family  mime  of  the  owner;  he  also 
knew  that  certain  ladies  had  lost  a  watdi  at  or 
near  the  place  where  he  found  one.     BM.  that 
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defendant  waa  pnt  on  a  fair  notice  of  fte  owner- 
71 


ahip.— Stepp  t.  State,  (Tex.  Cr.  App.)  20  S.  W. 


4.  Thongh  the  property  waa  Tolnntarily  re- 
turned to  the  owner,  bat  not  until  fonr  months 
after  finding  it,  and  defendant  had  several  times 
claimed  the  property  as  his  own,  and  on  one  oc- 
casion he  was  apparently  trying  to  trade  it  off, 
the  evidence  justifies  a  jury  in  finding  that  he 
intended  to  appropriate  the  nroperty. — Stepp  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  753. 
—^Larceny  or  robbery. 

5.  On  a  charge  of  robbery  the  erldenee 
showed  that  in  an  altercation  Iietween  them  de- 
fendant took  hold  of  the  complaining  wirness' 
coat,  and  in  the  latter's  efforts  to  flee  ne  slipped 
his  coat  off,  leaving  it  with  defendant;  that  de- 
fendant afterwards  returned  the  coat,  bnt  ap- 
propriated to  his  own  use  $G0  which  was  in  the 
coat;  that  defendant  knew  the  money  was  in 
the  coat  when  he  took  it.  Brld,  that  defendant 
was  properly  convicted  of  larceny,  instead  of 
robbery.  —  Alexander  v.  Commonwealth,  (Ky.) 
20  &  W.  254, 

Indictment — Description  of  property. 

6.  Where  stolen  property  is  descril)cd  In 
the  indictment  as  "eiRhty  dnllara  of  the  current 
paper  currency  money  of  the  United  States  of 
Amprfca,"  the  description  is  snlfici^'nt. — ^Morris 
T.  State,  (Tex.  Cr.  App.)  20  S.  W.  079. 

Failure  to  allege  ownership. 

7.  An  indictment  for  theft,  which  fails  to 
allege  the  ownership  of  the  stolen  property  in 
any  person,  or  that  the  owner  is  to  the  grand 
jurors  unknown,  is  fatally  defertive. — ^Long  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  576. 
£yidence. 

8.  It  is  not  error  to  admit  the  record  of  a 
brand  because  It  does  not  state  whether  it  is 
for  horses  or  for  cattle. — McGrew  v.  State, 
(Tex.  Ur.  App.)  20  S.  W.  740. 

9.  In  a  prosecution  for  horse  stealing,  a 
person  who,  under  assumed  name,  executed  a 
bill  of  sale  of  the  horses  to  defendant  after 
they  were  stolen,  may  testify  as  to  the  bad  faith 
and  fraudulent  character  of  his  transactions 
with  defendant. — Brown  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  924. 

10.  Where  a  stolen  bill  was  not  found  on  the 
person  of  defendant  when  arrested,  evidence 
that  he  had  spent  the  money  was  admissible. — 
Fenner  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  355. 

11.  On  a  trial  for  the  theft  of  a  horse,  evi- 
dence that  snbseqnent  to  the  date  of  the  theft 
defendant  had  in  liis  possession  and  sold  other 
stolen  horses  was  inadmissible  where  it  did 
not  identify  any  fact  or  circumstance  which 
aided  in  developing  the  res  gestae  of  the  crime 
charged,  nor  show  any  connection  with  it. — 
Nixon  r.  State,  (Tex.  Cr.  App.)  20  S.  W.  3rA. 

12.  On  a  trial  for  theft  of  a  horse,  evidence 
that  some  three  weeks  before  the  theft  defend- 
ant was  in  possession  of  and  sold  other  horses 
stolen  from  another  person  some  20  miles  from 
the  place  of  the  theft  for  which  defendant  was 
being  tried,  is  inadmissible. — ^Nixon  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  304. 
Soffloiency  of  evidence. 

18.  Where  cattle  of  the  WADE  brand  were 
owned  by  Oran  Wade  and  J.  L.  Wade  and  H. 
Lk  Driver,  and  some  of  that  brand  sold  every 
year  since  18SG,  the  mere  possession  by  the  ac- 
cused of  a  steer  with  the  WADE  brand  there- 
on is  not  sufficient  to  convict  him  of  the  crime 
of  stealing  such  steer;  the  prosecution  must 
prove  it  to  be  the  property  of  the  alleged  own- 
ers.—Chirk  r.  State,  CTex.  Or.  App.)  20  S.  W. 
655. 

14.  Defendant  was  convicted  of  stealing 
horses,  on  the  evidence  of  one  witness,  who  tes- 
tified that  at  the  time  the  horses  were  stolen 
he  worked  for  defendant;  that  one  day  he  saw 
defendant  at  his  ranch  with  five  horses  similar 
to  those  stolen;  that  defendant  paid  him  for  his 
work  with  one  of  the  horses,  but  did  not  give 
him  a  bill  of  sale  with  it;  that  witness  sold  the 


horae  to  a  man  in  the  town  where  defendant 
lived,  giving  a  bill  of  sale  with  it,  and  that  aft- 
erwards the  owner  recognized  the  description  in 
the  bill  of  sale,  and  had  witness  arrested  for 
stealing  his  horse,  but  he  was  not  indicted ;  that 
he  did  not  know  what  defendant  did  with  the 
other  four  horses;  and  that  the  ranch  where 
the  horses  were  belonged  to  defendant's  brother. 
Bdd,  that  the  evidence  was  insutlicient  to  war- 
rant a  conviction.— Oiivarez  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  761. 

15.  An  indictment  for  the  theft  of  an  animal 
alleged  that  the  real  owner  was  H.,  bnt  that  it 
was  taken  from  the  possession  of  S.,  a  special 
owner.  On  the  trial,  U.  testified  that  he  saw 
defendant  brand  the  animnl  in  a  brand  of 
which  he  was  part  owner.  S.  testified  that  he, 
and  not  defendant,  branded  it;  that  the  brand 
used  was  not  the  partuership  one  of  himself 
and  defendant,  but  that  of  H.;  that  he  and  de- 
fendant were  joint  special  owners  in  the  core, 
management,  and  control  of  the  animal,  under 
a  contract  between  them  and  H.  The  prepon- 
derance of  the  other  testimony  supported  that 
of  S.  Beld,  that  the  evidence  is  not  sutlicient 
to  support  A  verdict  of  guilty.  —  Sweeten  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  712. 

16.  Where,  oif  trial  for  theft  from  the  per- 
son, there  is  sufficient  evidence  that  defendant 
committed  the  theft,  and  that  the  money  taken 
from  the  defendant  by  the  otiicers  belonged  to  the 
prosecutor,  the  objection  that  the  evidence  neither 
identifies  the  money  taken  from  the  defendant  as 
the  money  of  which  the  prosecutor  was  robbed, 
nor  shows  the  character  of  the  money,  is  immate- 
rial, since  it  goes  to  a  question  of  pleailing^ 
rather  than  of  evidence. — Strange  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  401. 

17.  Where  the  evidence  showed  that  about  1 
o'clock  at  night  defendant  went  to  a  honse  witli, 
and  as  employe  of,  a  stranger,  after  being  warn- 
ed by  a  friend  that  such  stranger  was  a  "crook," 
removed  a  window,  and  carried  owa.v  goods,  a 
conviction  of  theft  is  justified.— (Jonners  v.  S.ate. 
(Tex.  Cr.  App.)  20  S.  W.  OSl. 

18.  On  a  trial  for  theft,  there  was  evidence 
that  the  property  was  taken  at  night,  and  a 
few  da^s  later  was  seen  at  another  place  in  the 
possession  of  defendant,  who  gave  contradic- 
tory accounts  of  himself  and  his  owuemhip 
thereof,  which  were  submitted  under  proper  in- 
structions. Held,  that  a  verdict  against  de- 
fendant was  not  erroneous. — Von  Emons  t. 
State,  (Tex.  Cr,  App.)  20  S.  W.  110& 

IB.  In  a  trial  for  theft  of  a  horse,  the  evi- 
dence for  the  state  showed  that  defendant  was 
seen  looking  at  the  horse  a  few  days  before  it 
was  stolen;  that  when  he  ascertained  that  he 
was  charged  with  the  offense  be  kept  out  of  the 
wa^  of  the  officers  for  several  days;  that  he 
claimed  to  have  a  bill  of  sale  of  the  horse,  but 
refused  to  show  it  to  the  owner.  Defendant 
testified  that  he  was  at  his  usual  work,  30 
miles  away,  when  the  horse  was  stolen,  and 
was  corroliorated  by  three  persons,  who  board- 
ed with  him;  that  he  bought  the  horse  of  a 
stranger,  and  was  corroborated  by  three  wit- 
nesses and  the  bill  of  snie.  He  denied  that  he 
refused  to  show  the  bill  of  sale  to  the  owner 
of  the  horse,  and  in  this  statement  was  corrob- 
orated. He  testified  that  he  kept  out  of  the 
way  to  procure  bonds,  but  not  to  escape.  Held, 
that  a  verdict  of  guilty  was  unwarranted. — 
Foresythe  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
371. 

Value  of  property. 

20.  About  $17  in  money,  alleged  to  have 
been  stolen  from  the  owner's  wagon,  in  which 
he  was  riding  in  the  evening  after  dark,  was 
found  on  defendant's  person  a  few  hours  later, 
when  he  was  arrested.  He  mnde  no  claim 
thereto,  and  no  effort  to  account  for  its  possea- 
sion.  On  bis  companion,  who  was  arrested  at 
the  some  time,  was  found  property  belonging 
to  the  same  owner,  the  value  of  which,  added  to 
defendant's  $17,  aggregated  more  than  $20. 
HM,  that  a  conviction  of  tlieft  of  property 
over  the  valna  of  $20  would  not  be  disturbed. 
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Hart,  P.  3.,  dissenting.— Harria  t.  State,  (Tex. 
Or.  App.)  20  S.  W.  754. 

21.  On  a  trial  for  the  tbeft  of  clothing  and 
cnfl  buttons,  the  owner  swore  that  he  bad  been 
buying  ready-made  clothing  for  years,  and  that 
the  three  pair  of  paiitjilixius  stolen  -H-pTe  worth 
$27  when  new,  and  that  he  had  worn  them  bnt 
little,  and  the  cuft  buttons  were  worth  $1.  A 
nitfrohant  wbo  tmd  been  selling  readj'-raade  cloth- 
ing for  12  years  swore  thnt  tlie  pantaloons  when 
new  were  not  wortli  over  $1G,  and  their  present 
valae  is  $12.  Held,  that  the  evidence  is  not  suffi- 
cient to  sustain  a  fiudioe  that  the  value  of  the 

groperty    stolen   is   at   least   $20. — Sampson   v. 
tate,  fTex.  Cr.  App.)  20  8.  W.  711. 

Instimctiona. 

22.  An  Instruction  that,  if  the  horse  was 
stolen  prior  to  the  filing  of  the  indictment,  the 
Jury  might  convict,  is  not  error,  where  limita- 
tion Is  not  an  issue,  and  the  horse  was  stolen 
only  a  short  time  prior  to  the  filing  of  the  indict- 
ment.—Earner  T.  State,  (tex.  Cr.  App.)  20  S. 
W.  559. 

28.  Where  one  from  whom  money  was  stolen 
was  a  collector  for  his  employers,  and  had  col- 
lected the  stolen  money  for  them,  but  had  the 
right  to  use  any  money  thus  collected,  the  court 
Iiroperly  refused  to  charge  that,  if  there  was  a 
reasonable  doubt  whether  the  stolen  money  be- 
longed tn  the  collector  as  alleged,  they  should 
acquit  defendant.— Fenner  t.  State,  (Tex.  Cr. 
App.)  20  S.  W.  355. 

24.  The  evidence  of  theft  of  a  calf  waa  dr- 
cnmstantial,  and  showed  thnt  defendant  and  a 
12  jfear  old  boy  went  hunting  on  the  day  the 
calf  was  killed;  that  two  persons  were  present 
at  the  killing;  and  that  defendant  brought 
home  strips  of  freshly-cut  ve.il,  and  tlie  b.iy 
brought  home  nothing.  Held,  that  a  charge  thnt 
the  jury  must  acquit  defendant  unless  they  be- 
lieve beyond  a  reasonable  doubt  that  he  did  the 
killing  was  favorable  to  defendant,  and  affords 
no  ground  for  disturbing  a  conviction. — ^Lopes  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  395. 

25-  An  Imlietment  charged  theft  of  certain 
(Toperty,  and  alleged  ownership  in  a  certain 
person.  On  the  tnal  it  was  proved  that  such 
person  had  been  In  the  actual  possession  and 
control  of  the  property  for  some  time  prior  to 
the  theft,  but  was  not  the  real  owner.  Held, 
that  the  court  did  not  err  in  failing  to  instruct 
the  Jury  to  acquit  unless  want  of  consent  of  the 
real  owner  was  shown.  —  Von  Qmoos  T.  State, 
(Tex.  Cr.  App.)  20  S.  W.  1106. 

28.  On  a  trial  for  burglary,  and  theft  of  prop- 
erty belonging  to  P.,  a  charge  that  if  defendant 
did  break  and  enter  a  house  occiipird  by  F.,  and 
did  then  and  there,  without  the  consent  of  F., 
•teal  and  carry  away  from  the  possession  of  F. 
property  of  the  description  set  out  in  the  indict- 
ment^ and  said  property  was  taken  with  fraudu- 
lent intent  to  deprive  F.  of  the  value  of  the 
property  so  taken,  defendant  is  puilty,  is  not  sub- 
ject to  the  objection  that  under  it  defendant 
might  be  convicted  of  the  theft  of  property 
other  than  tliat  of  F. — Conner*  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  981. 

27.  An  instruction  that  if  the  jury  b'lieved 
that  the  "meat"  found  in  defendant's  possession 
was  part  of  the  "heifer  alleged  to  have  been 
atolen,"  and  that  such  possession  was  unex- 
plained, they  could  find  him  guilty,  is  error, 
since  it  either  assumes  that  the  heif'^r  was 
atolen,  or  authorizes  a  presumption  of  guilt  from 
the  possession  of  property  which  is  simply  "al- 
leged" to  have  been  stolen. — State  v.  Taylor, 
<Mo.  Sup.)  20  S.  W.  230. 

88.  On  a  trial  for  the  larceny  of  a  horse 
which  defendant  took  from  P.'s  field  and  sold, 
defendant  testified  that  he  bought  a  horse  of  P., 
which  was  killed,  and  P.  agreed  to  sell  him  an- 
other at  half  price,  but  they  had  not  agreed  on 
what  horse  he  was  to  have,  nor  the  price  to  be 
paid.  The  Jury  was  instructed  that,  if  defend- 
ant believed  from  any  agreement  with  P.  that 
he  had  a  right  to  take  the  animal,  or  if  the  evi- 
dence raised  a  reasonable  doubt  as  to  defend- 
anf  ■  belief,  he  should  be  acquitted.     Bdd,  that 


the  instmction  was  stifflclently  faroraUe  to  dfr 
fendant.— SsBdl  t.  State,  (Tex.  Cr.  App.)  20 
S.  W.  36a  ' 

As  to  defendant's  explanation  of 

his  possesaion. 

29.  On  a  diarge  of  theft,  to  require  an  in- 
struction  in  relation  to  the  explanation  given  by 
defendant  of  his  possession  of  property  recently 
stolen,  such  explanation  must  be  a  reasonable 
one.— Connera  v.  State,  (Tex,  Cr.  App.)  20  8. 
W.  981. 

80.  On  a  trial  for  the  theft  of  a  horse,  where 
defcudnnt  testified  that  he  got  the  horse  of  hia 
father,  ond  there  was  evidence  that  when  de- 
fendant disposed  of  the  tiorae  he  stated  that  be 
purchased  ft  of  another  person,  the  court  prop- 
erly instructed  the  jiury  in  regard  to  the  rcusou- 
ablc  account  defendant  gave  of  his  possesoioa  of 
tlie  horse,  when  called  on  for  an  explanation. — 
Gentry  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  SSL 

31.  Where  defendant,  charg€xl  with  stealing 
a  horse,  gives  at  different  times  various  ex- 
planations of  his  possession  and  owners!)^,  oae 
of  them  being  that  he  won  it  at  a  game  of 
poker,  a  failure  of  the  court  to  charge  that.  If 
the  Jury  believed  defendant  won  the  horse  at 
poker,  they  should  acquit  him.  is  not  error  when 
it  appears  from  the  testimony  that  there  is  not 
the  slightest  probability  tiiat  the  charge,  if  giv- 
en, would  have  affected  the  verdict. — Teague  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  307. 

Poasesaion  of  snimsls  on  range. 

83.  It  is  not  error  for  the  judge  to  charge 
thnt  "animals  upon  their  accuRtomwl  range  are 
in  law  in  the  possession  of  the  owner." — Xlo- 
Grew  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  740. 

As  to  value  of  property  and  de- 
gree of  crime. 

83.  In  a  prosecution  for  the  theft  of  a 
watch  alleged  in  the  indictment  to  he  woitb 
950,  and  shown  by  the  evidence  to  be  worth 
more  than  $20,  an  instruction  that  if  the  jury 
believe  the  watch  to  be  worth  less  than  $20 
they  should  acquit  of  the  felony,  and  convict 
of  a  misdemeanor,  is  properly  refused. — Qa» 
kins  T.  Strte,  a'ex.  Cr.  App.)  20  S.  W.  832. 

84.  Defendant  was  indicted  under  a  statute 
making  the  theft  of  910  a  miBdemeanor,  and 
the  theft  of  930  a  felony.  On  the  trial  there 
was  evidence  that  defendant  took  three  SlO 
bills  from  the  pocket  of  a  sleeping  traTeler, 
and  when  the  latter  awoke  defendant  dropped 
two  of  the  bills,  and  ilcd  with  the  other  one. 
Held,  that  the  court  properly  refused  to  charge 
that,  if  defendant  intended  to  appropriate  one  of 
the  bills  only;  he  should  be  convicted  of  a  mie- 
demeanor.— Fenner  v.  State,  (Tex.  Cr.  App.)  20 
S.  W.  355. 

&5.  Upon  trial  for  larceny  of  20  sacks  oi 
meal,  worth  $1  per  sack,  where  the  defense  is 
that  the  meal  was  taken  on  separate  occasiona, 
it  is  error  to  instruct  the  Jury  to  the  eCEect  that 
they  may  convict  if  they  are  satisfied  tieyond  a 
reasonable  doubt  that  defendant  took  dnriiu 
one  day  meal  to  the  value  of  $20,  since  the  meu 
might  nave  been  taken  by  successive  petit  lap- 
cenies  during  a  single  day. — Cody  v.  Stateu 
(Tex.  Cr.  App.)  20  S.  W.  SSa 

Necessity   to   charge   on    ciroam- 

stantial  evldenoe. 

86.  Where  the  evidence  mainly  relied  on  tm 
a  conviction  of  theft  is  the  fact  that  soon  after 
the  property  was  taken  it  was  found  in  de- 
fendant s  possession,  a  failure  to  instmct  the 
jury  as  to  the  law  of  circumstantial  evidence  is 
error.— Hyden  v.  State,  (Ter.  Cr.  App.)  20  8. 
W.  764. 

37.  On  a  prosecution  for  the  theft  of  hogs, 
defendant's  presence,  about  half  a  mite  distant 
from  the  scene  of  the  theft,  with  others  who 
stole  them,  and  his  flight  vrith  them  when  dicor- 
ered  in  pn.ssies.sion  of  the  hogs,  are  not  snch  po^ 
tive  evidence  of  a  taking  by  defendant  as  will 
justify  the  court  in  omitting  to  instruct  the  jury 
as  to  the  law  of  drcumstantHi}  evidence;  and 
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defendant  is  entitled  to  a  rerersal  en  appeal, 
thon^  he  faDed  to  object  to  Bnch  failure  at  the 
trial.— Montsomery  t.  State,  (Tex.  Ci.  APP-)  20 
&  W.  82a. 

Voluntary  retarn  of  property. 

88.  Where  defendnnt  unlawfully  takes  an- 
other's watch,  and  when  detected  hands  it  to 
the  owner,  it  is  not  a  voluntaiy  return  of  the 
property;  and  in  sacb  case,  where  tliere  was 
evidence  to  warrant  a  conviction  of  theft,  the 
court  properly  declined  to  charge  the  jury  on 
the  question  of  voluntary  return. — Sou  T. 
State,  (Tex.  Cr.  App.)  20  S.  W.  762. 

Lieading  Qnestions. 

Bee  "Witness,  "9. 

Ijeaseholds. 

Sigbi  to  eartmy  in,  see  "Curteay." 

Ijeases. 

From  year  to  year,  see  "Landlord  and  Tenant,  *  1. 
Of  railroad  company,  see  "Bailroad  CompaiUBs," 
8.6. 


Bee»Wni».» 


Iiegaciea. 
Legitimacy. 


Presuiuutlon  of,  deolarattons  of  parents  ta  nltittl, 
see  "Evidence." 8, 4> 

Levy. 

Of  writ  of  attachment,  see  "Attachment,"  8,  i. 

LTBKTi  A^ny  BLAJSn>ESL 

What  actionable. 

1.  To  charge  that  a  candidate  for  office  was 
bribed  in  a  former  contest  with  another  person 
to  give  up  the  contest  is  not  actionable,  as 
charging  an  indietable  offense,  or  as  spoken  in 
the  way  of  the  candidate's  office  or  business; 
uor  would  an  allegation  of  special  damage,  in 
that  he  had  been  thereby  defeated,  lost  the 
emoluments  of  the  office,  and  been  brought  into 
bad  repirte,  render  it  such,  as  said  damage  is 
too  remote  and  specuiatiTe.  —  Field  t.  Colsoa, 
(Ky.)  20  S.  W.  264. 

si-  Where,  in  an  action  of  slander  and  iilMi 
for  wonls  spoken  and  printed  concerning  plnin- 
tifr  as  a  physician,  the  farts  stnted  in  the  petition 
show  that  plaintiff  has  no  authority  to  practice 
medicine  in  this  state,  he  is  not  entitled  to  re- 
cover, and  a  general  demurrer  thereto  is  properly 
•nxtained.— Hargan  t.  Purdy,  (Ky.)  20  S.  W. 

Privileged  oommunlcatlons. 

8,  Stiiteraents  by  defendant,  which  would 
otherwine  be  slanderous,  are  privileged,  where 
they  were  made  to  the  father  of  the  person  al- 
leged to  li.ive  been  slandered,  at  a  meeting  by 
ai>P"ii<tmeiit  for  the  purpose  of  InvestiBntiug  the 
alleged  slander.— Hix  t.  State,  (Tex.  Or.  App.) 
20  §.  W.  550. 

Joinder  of  causes — ^Election. 

4.  Civil  Code,  §  83,  provides  that  several 
eanses  of  action  folr  injuries  to  character  may 
be  united  and  prosecuted  in  the  same  kind  of 
action.  Hrlit  that,  where  the  petition  states  a 
cause  of  action  for  'littering  and  publishing" 
oertain  defamatory  words,  and  also  a  cause  of 
action  for  "printing  and  publishing  in  a  news- 
paper" substautinltj  the  same  words,  plaintiff 
cannot  be  required  to  elect  on  which  cause  of 
action  he  will  prosecute. — ^Hargan  ».  Pnrdy, 
(Ky.)  20  S.  W.  432. 

Criminal  prosecution. 

6.  Obsceue  language  referring  only  to  the 
fact  that  a  man  and  woman  were  in  a  baUt  of 


riding  together  in  a  dngle  anlky.  and  not  inteiid- 
rd  to  charge  that  they  were  guilty  of  criminal 
intimacy,  is  not  slander. — Uix  ▼.  State,  (1^. 
Cr.  App.)  20  8.  W.  550. 

ft.  In  a  prosecutiun  for  dandering  two  wo- 
men, where  it  appears  that  defendant.  Iteiiig  an- 
gered at  a  charge  against  his  servant  girl  by  the 
prosecuting  witnesses,  openly  charged  tliem  nrith 
being  piostitutes,  and  demanded  their  arrest, 
and  that  he  subsequently  appeared  before  an  offi- 
cer and  made  oomjilaint  against  them  for  "di»- 
orderly  action,"  it  is  projier  to  charge  that  the 
Jury  shoald  convict  if  the  words  were  maliciousLv 
and  wantonly  spoken,  but  to  acquit  if  the  al- 
leged alauderous  statements  were  nude,  In  sub- 
stanie,  only  in  the  course  of  a  judicial  proceed- 
ing, and  such  statements  were  rcasrmably  perti- 
nent to  such  proceeding. — Hix  ▼.  State.  (Tex. 
Cr.  App.)  20  8.  W.  832. 

Svidence. 

7.  On  a  trial  for  dander,  for  charging  C 
with  adultery  with  I'.,  the  state  Introduced,  un- 
der ohjootion,  evidence  of  an  altercation  be- 
tween defendant's  brother  and  P.  Wrfi/,  that 
the  ndniiiisiou  of  this  testitnony.  the  defendant 
not  being  shown  to  be  connected  with  it,  was 
reversible  error. — ^Perry  T.  State,  (Tex.  Cr.  App.) 
20S.W.«W. 

— —  Bight  to  prove  truth  as  justlfloa- 
Urn. 

8.  Pen.  Code,  art.  642,  provides  that  where 
It  is  stated  in  tbe  liliel  that  a  person  has 
been  guilty  4if  some  peoal  offense,  and  tbe  time, 
place,  and  nature  of  the  offense  are  specified  in 
the  puMicatioo,  the  truth  may  be  diowa  in  Joa- 
tification.  Held,  that  a  libel  which  cbaiged  that 
the  libelee  lived  with  a  prostitute  for  a  year  at 
a  certain  designated  henae,  and  that  he  had,  in 
a  fit  «f  aagar  with  the  prostitute,  faareken  np  her 
furniture,  and  otherwiBe  acted  in  a  diaMderiy 
manner,  defining  such  acts  to  be  offenses 
acainit  the  penal  laws,  is  sufficiently  specific  as 
to  the  offense  charged  to  entitle  the  person  pnb- 
lishing  the  libel  to  prove  tbe  truth  of  the  charges 
as  a  jnstification.--Johusan  v.  Stat^  (Tex.  C^. 
App.)  20  S.  W.  980. 

U.  In  a  prosecution  for  libel,  a  charge  "that 
tbe  truth  of  any  statement  charged  as  a  libel 
may  l«  sbowa  in  justifieation  by  the  defend- 
ant, where  it  is  charge<l  is  the  Infonnatioa  that 
said  statement  Is  false,"  is  erroneous,  aa  being 
unwarranted  by  Pen.  Code,  art.  RiZ,  wliicli  pro- 
i-id"»  in  what  rases  proof  of  the  truth  is  admis- 
sible in  prosecutions  for  libel. — Johneon  v.  StUe, 
(Tex.  Cr.  App.)  20  S.  W.  980. 

UCEUBR 

Action  to  recorer  license  tax,  Interest  on  Judg^ 
ment,  see  "Interest, "  8- 

Attachment  and  sale  of  liquor  lioenae,  see  "At- 
tachment," 10. 

Liability  for  ad  valorem  tax  after  paying  lioenae 
tax,  see  "Tuxation,"  9. 

Liquor  Itoenae,  action  to  recorartaac,  see'Iatosl- 
cating  Liquors. "  5. 

Occupation  tax  on  lawyers,  see  "Constitutional 
Law,  "14-18. 

Tax  on  vessels  entering  harbor,  see  "Huniolpal 
Corporations, "  7. 

To  do  business  in  foreign  state,  see  "Constitution- 
al Law,"  11. 

To  enter  on  land,  right  to  carry  weapon,  see  "Car- 
rying Weapons, "  1. 

To  marry,  see  "  Marriage, "  8. 

To  physicians,  see  "Constitutional  Law,"  10. 

Occupation  tax — ^Vender  of  medicine. 

Under  Pen.  Code,  art.  110.  providhig  that 
no  person  shall  pursue  any  "occupation"  without 
first  obtaining  a  license,  a  sale  by  defendant, 
who  is  shown  by  the  evidence  to  be  a  traveling 
Methodist  minister,  of  three  bottles  of  medicine. 
Is  not  a  pursuing  of  the  "occapation  of  vending 
medicine,"  such  as  is  caiit4*mplated  by  this  arti- 
cle of  the  Code.— Love  t.  State,  (Tex.  Gr.  -Ann.) 
20  a  W.  97a 
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liieiu. 

8M''OarnUbinent;''  "Hechanlcs'  Liens.* 

For  improvements  made  by  wife  on  community 
property,  see  "Husband  and  Wife,  "5. 

For  purchase  price  of  public  lands,  enforcement, 
see  "PubUc  Lands. "  1. 

For  taxes,  see  "Taxation, "  9. 

Of  cotenant  for  rents,  see  "Tenancy  in  Com- 
mon, "  8. 

Of  Judgment,  see  "Judgment,"  M,  IS, 

——  foreclosure,  see  "Judgment. "  SI. 

Of  landlord,  see  "Landlord  and  Tenant, "  S-8. 

Of  mortgage,  see  "Mortgages, "  7. 

On  inherited  land,  liabllltv  of  heirs,  see  "Descent 
and  Distribution, "  5. 

Paying  out  deposits  on  which  lien  exists,  liabil- 
ity of  bank  to  lienor,  see  "Banlcs  and  Bank- 
ing, "8. 

Vendor's  lien,  see  "Vendor  and  Pnr«hM«r,"4-8. 

life  InsnTanoe. 

See  "Insurance." 

Idkdtatioii. 

On  liability  of  carrier,  see  "  Carrier!,  *  U-1& 

UMrrATION  OF  ACTIONS. 

See,  also,  "Adverse  Possession. " 

By  creditors  against  distributees,  see  "Ezecntors 

and  Administrators, "  6. 
Conllict  of  laws,  see  "  Conflict  of  Laws, "  S. 
For  dovrer,  see  "Dower,  "11. 

When  atatuta  is  applicable. 

1.  A  complaint  against  a  railroad  company 
alleged  that  defendant's  servants  failed  to  stop 
the  train  at  K.,  tiie  destination  named  in  plain- 
tilTs  ticket,  but  ran  about  2%  miles  beyond, 
where  it  came  to  a  halt;  that  such  servants 
willfully  deceived  him  as  to  the  distance  it  was 
to  K.,  and  caused  him  to  leave  the  train  at 
such  poiut,  at  a  late  hour  of  night;  that  the 
night  was  dark,  cold,  and  rainy,  and  in  making 
his  way  bsc-k  to  K.  he  slipped  and  fell  many 
times,  and  from  sqch  falls  received  injuries  to 
liis  periion,  and  suffered  great  mental  and  phys- 
iral  pnin.  firld,  that  the  action  was  in  tort, 
and  therefore  subject  to  thp  one-year  statnte  of 
limitations,  (Rev.  St.  art  3202.)— Galveston,  H. 
&  a  A.  I^.  Co.  ▼.  Roemer,  (Tex.  Civ.  App.)  20 
8.  W.  o4o. 

2.  I'liiintifTs  having  sued  for  the  value  of 
the  land  appropriated  for  the  right  of  way,  and 
also  for  dnmagos  to  the  residue  of  the  land,  a 
jud^mt-nt  would  vest  In  defendant  an  easement 
In  the  land  the  same  as  if  condemnation  pro- 
ceedings bad  been  regularly  had,  and  there- 
fore the  five-years  bar  of  nn  action  of  trespass 
does  not  apply.— Doyle  ▼.  Kansas  City  &  S.  Ry. 
Co.,  (Mo.  Sup.)  20  S.  W.  070. 

As   against  trustee   and   beneflci- 

arles. 
8.  The  fiict  that  one  purchases  trust  prop- 
erty with  knowledge  of  the  trust  does  not  pre- 
vent the  statute  of  limitations  from  running 
against  the  trustee  and  beoeficiaries. — Ewiug 
V.  Shannahan,   (Mo.  Sup.)  20  S.  W.  1065. 

4.  Where  a  trustee  who  hnlds  the  legal  title 
to  the  trust  property  permits  his  right  to  bring 
ejectment  for  a  certain  part  thereof  to  become 
barred  by  lapse  of  time,  the  beneficiary  is  also 
barred,  even  though  a  minor. — Kwing  v. 
Shannahan,  (Mo.  Sup.)  20  S.  W.  1005. 

Mortgages. 

5.  Foreclosure  of  a  mortgage  is  not  barred  by 
the  fact  that  action  on  the  note  thereby  secured 
is  barred.- Tucker  v.  Wells,  (Mo.  Sup.)  20  8.  W. 
114. 

6.  Act  Marcb  81,  1887,  providing  that  in 
a  suit  to  foreclose  a  mortgage  it  should  be  a 
•nfficient  defense  that  it  was  not  brought  with- 
in the  period  of  limitations  prescribed  for  a  suit 


on  the  debt,  does  not  apply  to  a  inortgaga  tn 
favor  of  the  state  existing  at  the  time  the  act 
was  passed,  and  which  would  be  barred  at 
once  under  the  operation  of  the  statote.— Dnke 
r.  State,  (Ark.)  20  S.  W.  60a 

7.  The  five-years  statute  of  limitations  is 
not  applicable  to  an  action  to  enforce  a  mort- 
gage lien.— Duke  v.  State,  (Ark.)  20  S.  W.  600. 
Belief  from  fraad. 

8.  Under  Gen.  St.  e.  71,  art.  3,  |  6,  whidi 
provides  that  no  action  for  relief  against  fraud 
shall  be  brought  10  years  after  time  of  perpe- 
tration of  the  same,  an  action  for  specific 
performance  begun  in  188U  cannot  be  main- 
tained on  the  ground  that  fraudulent  repreaen- 
tatioDS  were  made  in  1873. — 0>canaugher  v. 
Green,  (Ky.)  20  S.  W.  512. 

Accrual  of  cause  of  action — Overflowing 
land. 

9.  Where  crops  are  OTerflowed  by  reaaon 
of  a  railway  embankment.  If  the  nature  of  the 
embankment  was  such  tiiat  the  injury  com- 
plained of  was  uncertain  and  contingent,  audi 
as  might  never  happen,  the  damage  was  not 
original,  in  the  sense  that  it  necessarily  resulted 
from  the  erection  of  the  embankment,  and  con- 
sequently the  statnte  of  limitations  did  not  be- 
gin to  run  until  the  crops  were  destroyed.  Rail- 
way Co.  V.  Biggs,  12  S.  W.  33C  52  Ark.  240. 
followed.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  t. 
Yarborough,  (Ark.)  20  S.  W.  615. 

Action  by  creditors  of  corporatioii 

for  unpaid  subscriptions. 

10.  A  cause  of  action  for  unpaid  subsnlp- 
tiona  to  stock  does  not  accme  to  the  creditors 
until  their  remedy  against  the  corporation  kas 
been  exhausted,  and  until  It  has  been  e«tal>- 
lished  that  the  amount  due  from  the  stockbold- 
ers  was  necessary  to  Ratlsfy  the  indebtedness. — 
Mathls  T.  Pridham,  (Tex.  dr.  App.)  20  S.  W. 
1015. 

Disabilities  and  exceptions — Insanity. 

11.  The  statute  of  limitations  does  not  ma 
against  a  person  of  unsoand  mind  so  long  as  he 
remains  insane.— Moore  v.  City  of  Waco,  (Tex. 
Sup.)  20  8.  W.  61. 

Coverture. 

13.  Pascb.  Dig.  art  4608,  deferrinc  the  running 
of  the  statute  of  limitations  "if  during  coverture 
a  sale  of  the  lands  of  the  wife  be  illegally  ef- 
fected, "  does  not  apply  to  a  case  where  a  deed 
is  void  as  uot  having  been  properly  acknowl- 
edged by  the  wife.— Harris  r.  wells,  (Tex.  Sup.) 
20  8.  W.  68. 

18.  Rnv.  St.  art.  8207,  provides  that  ac- 
tions other  than  to  recover  land  fbr  which 
no  limitation  Is  otherwise  prescribed  shall  be 
brought  within  four  years  next  after  the  right 
of  action  shall  have  accrued.  BrU  that 
though  such  sta'nte  includes  an  action  to  set 
aside  a  deed  conveying  land,  it  cannot  be  in- 
voked as  a  bar  to  such  a  proceeding  when 
brought  b.v  a  married  woman,  when  it  appears 
that  she  was  under  coverture  when  the  richt 
of  action  accrued.— Storer  v.  Lane.  (Tez.  Clr. 
App.)  20  S.  W.  852. 

Pleading  the  statnte — Sufficiency. 

14.  A  plea  by  a  city  of  the  statute  of  limita- 
tions must  aver  that  the  dty  has  complied  with 
all  the  provisions  of  the  statute,  including  the 
recording  of  Its  deed  and  the  payment  of  state 
and  county  taxes.- Moore  v.  City  of  Waco,  (Tex. 
Bup.)  20  8.  W.  OL 

Burden  of  proof. 

15.  Where,  In  an  action  «f  trenwaa  to  try  ti- 
tle, vart  of  defendants  join  plaintiffs  in  the 
relief  asked,  and  the  other  defendants  plead  the 
statute  of  limitations,  it  is  error  tp  instruct  the 
Junr  that  the  burden  of  proof  is  on  plaintilts 
and  the  defendants  joining  them,  on  the  issne  of 
the  statute  of  limitations.— Beall  T.  Brans,  CTez- 
Clv.  App.)  20  S.  W.  945. 

10.  In  such  case  a  charge  was  requested  to 
the  effect  that  the  burden  of  proof  was  on  those 
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ideadiiiK  the  statute.  Held  that,  fhongh  this 
was  not  accuiate,  .as  the  burden  waa  not  on 
them  on  other  issneB,  the  request  was  sufficient 
to  call  the  court's  attention  to  the  necesaitr  ot 
ahiftliiR  the  burden  onto  them  as  to  this  issue 
of  limitations.— Beall  t.  Erans,  (Tex.  Civ.  App.) 
aOS.W.946. 

lilquidated  Damages. 

See  "Damages,"!,  8. 

liquors. 

Bee  "IntoxloaUng  Liquors. " 

Live  Stock  Shipments. 

ftoe  "Carriers, "  5-10. 

Local  Assessments. 

Bee  "Municipal  Corporations, "  19, 80. 
Petition  to  enjoin  collection  of,  see  "Equity,"  S, 

Local  Option. 

€ee  "Intoxicating  Liquors, "  1-1. 

LOGS  AND  LOOOIXa. 

Defacing  brands — Indictment. 

An  indictment,  under  Act  May  15,  1886, 
i  8,  Trhich  I  lakes  it  a  felony  for  any  person  to 
cut  out  or  deface  any  brand  on  the  timber  or 
logs  of  anotlter  on  the  I^ntucky  and  Cumber- 
land rirers  i>r  their  tributaries,  is  sufficiently 
certnin  in  th<<  statement  of  facts  constituting  the 
offense,  whei  t  it  alleges  the  name  of  the  owoer; 
that  the  logs  were  branded,  giving  the  character 
of  the  brand;  that  the  brands  were  defaced  by 
defendant,  and  the  logs  appropriated  to  his  use. 
— .Tolmson  r.  Commonwealth,  (Ky.)  20  S.  W. 
200. 

LOST  INSTBTTMENTS. 

Action  on. 

Under  the  act  of  1887,  providing  that 
the  officer  bavins  the  custody  of  any  notes  or 
other  evidence  of  indebtedness  for  internal  im- 
provement lands  shall  deliver  them  to  the  nttor^ 
ney  general,  who  shall  brinK  suit  to  enforce  the 
■tate^s  lien,  if  the  nofe  sued  on  is  lost,  the  at- 
torney general  need  only  prove  the  loss,  and  the 
fact  that  there  is  record  evideuce  competent  for 
ihis  purpose  does  not  necessitate  its  being  filed 
with  the  complaint — McLain  t.  Duncan,  (Ark.) 
20  S.  W.  697. 


eee"lBMUiity. 


Lttnatic. 


Magistrate. 


Bee  "Justices  of  the  Peace. " 


MANDAMUS. 

a\>  compel  court  of  appeals  to  transfer  cause  to 
supreme  court,  see  "Courts, "  18. 

To  courts  and  Judicial  officers. 

1.  The  commissioners'  court,  after  It  has 
canvassed  the  returns  and  declared  the  election 
of  a  county  officer,  and  the  county  judge  has 
issued  to  him  a  certificate  of  his  election,  cannot 
be  compelled  by  mandamus  to  act  at  the  same 
"term  on  his  bond,  instead  of  at  a  subsequent  day 
which  it  has  fixed  upon  for  assembling  and  con- 
sidering the  bonds  of  all  the  county  officers, 
though  there  may  be  no  reason  for  the  delay, 
dnce  the  statute  fixes  no  time  in  which  the  bonds 
shall  be  approved,  and  the  court  has  a  discretion 
as  to  when  it  shall  meet  and  perform  its  duties. 
— linckey  t.  Short.  (Tex.  OiT.  App.)  20  a  W. 
72a. 


9.  The  Jurisdiction  of  the  district  court  of 
a  petition  for  a  writ  of  mandamus  to  compel  the 
commissioners'  court  to  act  upon  the  bond  of  a 
county  officer  is  not  controlled  by  the  amount  tn 
controversy.— Liuckey  v.  Short,  (Tex.  Civ.  App.) 
20  S.  W.  723. 

S.  Mill.  &  V.  Code,  i  582,  subsec.  3,  am! 
section  577.  subsecs.  4, 0,  make  the  county  jiidgi.' 
the  accounting  officer  of  the  county,  whose  duty 
is  "to  audit  all  claims."  and  settle  the  accounts 
"of  any  person  intrusted  to  receive  or  expend" 
county  money,  and  to  minntely  examine  and 
settle  the  accounts  of  county  officers.  HrU, 
where  the  county  judge  refused  to  issue  his 
warrant  for  a  claim  presented  by  a  road  over- 
seer on  the  groimd  that  it  was  exorbitant,  that 
such  action  rests  in  the  sound  discretion  of  the 
judge,  and  cannot  he  controlled  by  mandamus 
from  the  circuit  court;  the  proper  remetly  of 
the  officer  whose  claim  has  been  diRnllowed  be- 
ing by  a  suit  against  the  county. — ^Whitesides  v. 
Stewart,  (Tenn.)  20  S.  W.  215. 
To  private  corporations.  • 

4.  ^Inndamus  will  not  lie  to  compel  a  ceme- 
tery compiiuy  to  give  its  written  consent  to  the 
sale  of  SI  portion  of  plaintifTs  lot,  without  which 
consent  u  wile  would  be  void,  when  it  appears 
that  the  granting  or  withholding  of  such  con- 
sent is  not  a  ministerial  act,  within  Civil  (3ode, 
I  477,  but  depends  on  the  company's  judgment 
as  to  whether  its  consent  can  be  given,  in  view 
of  certain  rules  of  the  company  and  acts  of  the 
legislature.— Dickens  v.  Cave  Hill  Cemetery 
Co.,  (Ky.)  20  a  W.  282. 

Parties — By  whom  brought. 

5.  Mandamus  proceedings  must  be  brought 
in  the  name  nf  the  xtate,  on  the  relation  of  the 
petitioner.— Whitesides  v.  Stewart,  (Tenn.)  20 
S.  W.  245. 

Petition — Verification. 

6.  An  alternative  writ  of  mandamus  should 
not  issue  where  the  petition  was  sworn  to  be- 
fore the  clerk  of  the  county  court.  Mill.  &  V. 
Code.  «  4310,  (Acts  1831,  c.  51,  S  1,)  providing 
that  the  writ  shall  issue  on  petition,  supported 
by  affidavit,  before  any  judges  justice  of  the 
pence,  or  clerk  of  any  "arcnit  court." — ^White- 
sides  V.  Stewart,  (Tenn.)  20  &  W.  245. 

Bond  for  costs. 

7.  An  alternative  writ  of  mandamus  should 
not  issue,  in  the  absence  of  the  execution  by 
the  petitioner  of  a  proper  bond  for  costs. — 
Whitesides  v.  Stewart,  (Tenn.)  20  a  W.  246. 

Where  writ  returnable. 

8.  An  alternative  writ  of  mandamus  cannot 
be  made  returnable  in  chambers,  the  statute 
providing  that  it  is  returnable  "to  the  circuit 
court"— Whitesides  v.  Stewart,  (Tenn.)  20  S. 
W.24& 

Manslaughter. 

See  "  Homicide, "  17-Sl. 

Maps. 

Pointing  ont  land  on  map,  see  "  Witness, "  U. 

MAHBTAOB. 

See  "Divorce;"  "Dower;"  "Homestead;"  "Hus- 
band and  Wife. " 

As  essential  to  commission  of  Incest,  see  "In. 
cest, "  I. 

Of  widow,  abandonment  of  homestead,  see'Home- 
stead, "  23. 

Validity. 

1.  A  marriage  celebrated  by  a  justice  of  the 
peace  outside  of  his  county  Is  valid,  in  the  ab- 
sence of  any  statute  expressly  declaring  void 
marriages  not  celebrated  according  to  the  statu- 
tory forms.— Simon  v.  State,  (Tex.  Gr.  App.)  20 
S.  W.  800. 

2.  In  order  to  establish  the  validity  of  a 
marriage  it  is  not  necessary  to  prove  that  a 
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man  whose  name  the  woman  bore  at  tbe  time 
of  the  marriafK,  and  who  was  claimed  by  ber 
aon  as  hia  father,  wa«  dead  or  divorced  from 
her,  since  the  name  and  the  child  do  not  con- 
stitute proof  of  a  previous  marriaKe.— Simon  t. 
State,  (Tex.  Cr.  App.)  20  S.  W.  399. 

Validity  —  Issue  and  sufficiency  of  11- 

cenBe. 
S.  A  mnrriase  dulj  Bolcmnized  by  proper 
authority  is  not  invalid  because  the  officer  is- 
»\m-p  the  license,  who  held  the  positions  of  both 
district  and  county  clorlt  under  the  law  as  it 
then  existed,  signed  the  license  ns  district  clerk 
instead  of  county  clerk,  and  aflixed  to  such  li- 
cense the  seal  of  the  district  clerk  instead  of 
that  of  the  county  clerk,  and  hence  the  license 
ia  admissible  in  evidence  on  a  prosecution  o{ 
one  of  the  parties  to  such  marriage  for  bigamy. 
—Foster  t.  State,  (Tex.  Cr.  App.)  20  S.  W.  823. 

Maxried  Woman. 

Bee  "Husband  afld  Wife;"  "Marriage." 
Running  of  statute  of  limitatiooa  against,  see 
"Limitation  of  Actions,"  13, 18. 

Marshal. 

Negligence  of  city  marshal,  see  "Uunlolpal  Coiv 
porationa, "  18-15. 

MASTEB  AND  SEBVAITT. 

niegal  sale  of  liquor  by  servant,  see  "IntozioAting 
Liquors, "  8. 

Liability  of  railroad  company  to  express  mes- 
senger, see  "Carriers, "  14. 

Berip  issued  in  payment  of  servant,  redemption  in 
money,  see  "  Constitutional  Law. "  21-34. 

When  relation  exists. 

1.  T\1iere  plaintiifB  intestate  had  been  In 
the  employ  of  defcMidant  railroad  as  a  section 
hand,  by  the  day,  but  was  not  at  work  on  the 
night  when  he  was  run  over  and  killed,  and  did 
not  work  the  preceding  day,  he  was  not  in  de- 
fendant's employ  at  the  time  of  the  injiu-y,  and 
the  court  properly  refused  to  submit  the  ques- 
tion of  employment  to  the  jury. — Cincinnati,  N. 
O.  &  T.  P.  Ky.  Co.  V.  Conley's  Adm'r,  (KyJ  20 
8.  W.  816, 

Wages  —  Violation  of  statatory  regula- 
tions. 

8.  Rev.  St.  1889,  8  7058,  provides  that  It 
shall  not  be  lawful  for  any  corjporation,  person, 
or  firm  engaged  in  manufacturing  or  mining  to 
issue  for  the  payment  of  wages  any  order, 
check,  or  other  token  of  indebtedness,  payable 
otherwise  than  in  lawful  money,  unless  the 
same  is  negotiable  and  redeemable  at  its  face 
value,  in  cash  or  in  goods,  at  the  option  of  the 
holder,  at  the  store  or  other  place  of  business 
of  the  corporation  or  firm.  Defendants  issued 
to  an  employe  a  coupon  check  book  for  $5  in 
payment  of  wages,  which  state<l  that  the  book 
was  good  for  merchandise  at  defendant's  store 
when  presented  by  the  employe,  and  the  amount 
of  the  coupons  was  deducted  from  the  employe's 
wages,  and  charged  to  him.  Held,  that  defend- 
ants were  guilty  of  violating  the  statute. — State 
V.  Loomis,  (Mo.  Sup.)  20  S.  W.  332. 
Master's   liability  for  torts  of  servant. 

8.  To  entitle  a  person  to  recover  from  a  cor- 
poratlcn  exemplary  damages  for  the  "willful  act 
or  omission  or  gross  neglignnoe"  (Kev.  Bt.  art. 
29U1)  of  its  servant,  a  ratification  by  it  ot  bis  act 
mustbesbowu;  and  the  mere  retention  of  the 
servant  in  its  service  by  the  corporation  after 
an  action  has  been  brought  against  it  to  recover 
damages  for  his  gross  negligunce,  which  allega- 
tion be  has  denied,  does  not  show  such  ratiHoa- 
Uon.— McOown  v.  International  &  O.  N.  B.  Coi,, 
(Tex.  Sup.)  30  B.  W.  80. 

4.  In  an  action  against  a  railroad  company 
for  death  from  negligence  of  employe^  a  peti- 
tioa  srerrins  that  deceased  was  a  transter  scent 


on  defendant's  Une,  hot  that  he  was  not  In  de- 
fendant's employ,  is  not  bad  on  demurrer,  as 
showing  that  deceased  was  an  employe  of  d^ 
fendant. — Mcfford's  Adm'r  t.  Lonisville  ft  N.  B. 
Co..  (Ky.)  20  S.  W.  263. 

Acts  of  independent  contractor. 

•*>.  Where  the  owner  of  a  lot,  the  title  to 
which  is  in  another,  has  let  a  contract  to  an  in- 
dependent contractor  to  erect  a  boildlng  there- 
on, reserving  no  control  over  the  contractor's 
servants,  he  is  not  liable  for  the  acts  of  such 
servants  in  excavating  for  the  building  so  neg- 
ligently as  to  injure  the  building  on  the  adjoin- 
ing lot;  and  it  makes  no  difference  that  he  em* 
ployed  an  agent  to  superintend  the  work,  and 
Kee  that  the  contract  was  complied  with. — 
Crenshaw  t.  UUman,  (Mo.  Sup.)  20  S.  W. 
1077. 

Iiiability  for  negligence. 

6.  In  an  action  for  personal  injuries,  while 

in  defendant's  employ,  caused  by  an  elevator, 
the  only  negligence  alleged  was  that  defendant 
failed  "to  provide  snitaUe  and  proper  rules 
for  the  running  and  management  of  said  ele- 
vator, whereby  plaintiff  could  have  been  warned 
of  its  descent,  and  in  permitting  it  to  descend 
on  plaintiff  without  notice  or  warning."  It 
was  jiot  alleged  that  defendants  had  any  au- 
thority or  control  over  the  elevator.  HM, 
that  plaintiff  was  not  entitled  to  recover. — 
Troth  V.  Narcross,  (Mo.  Sup.)  20  S.  W.  297. 

7.  The  facts  showed  that  the  yard  where 
the  injury  was  received  was  used  by  defendant 
and  another  railway  company  indiscriminately, 
bnt  there  was  no  evidence  us  to  the  nature  of 
the  contract  between  the  roads  in  regard  to 
the  management  of  the  yard,  except  that  sever, 
al  employes  in  the  yard  testified  that  at  th* 
time  of  the  accident  they  were  liMng  paid  by 
the  otlier  company,  but  a  short  time  before 
they  bad  been  paid  by  defendant.  Hetd  that, 
since  defendant  could  ea.iily  have  shown  the 
contract  between  the  parties,  every  presump- 
tion should  be  indulged  in  against  it,  and  ther^ 
fore  the  evidence  was  snfhcient  to  justify  the 
jnr.v  in  finding  that  defendant  had  sncfa  control 
in  the  management  of  the  yard  at  the  time  at 
the  accident  as  would  render  it  liable. — Missouri 
Pnc.  Ry.  Co.  v.  Bond,  (Tex.  Civ.  App.)  20  S.  W. 
930. 

8.  PlaintlfTs  decedent,  a  brakeman,  was 
killed,  ns  alleged,  by  the  willful  neglect  of  de- 
fendant in  starting  a  switch  engine  attached  to 
some  cars  while  decedent  was  proceeding  to 
open  a  switch,  and  before  he  had  reached  It 
Decedent's  duty  did  not,  in  itself,  require  him 
to  open  the  switch,  and  tiie  question  was  wheth- 
er he  had  !  i-en  ordered  by  the  conductor  to  do 
so,  or  had  heard  anything  he  might  have  con- 
strued into  an  order.  The  evidence  showed 
that  the  conductor  had  said  to  a  switchman 
on  the  train  that  he  intended  to  run  in  on  Uie 
said  switch,  but  that  he  had  afterwords  changed 
his  mind,  on  finding  it  already  occupied,  and  had 
concluded  to  use  another  switch.  There  was 
nothing  to  show  that  decedent  had  over- 
heard the  conductor's  remark,  while,  on  the 
^tber  hand,  if  he  was  attending  to  his  duties  at 
the  time,  he  was  not  within  hearing.  HHd  in- 
sufficient to  establish  the  giving  of  the  order, 
or  willful  neglect  entitling  phiintifl  to  recover.— 
Kentucky  Cent.  Ry.  Co.  v.  Jameson's  Adm'x, 
(Ky.)  20  S.  W.  2M. 

S).  In  an  action  for  negligence,  it  appeared 
that  deceased  was  a  section  hand  on  de- 
fendant's railroad,  and  that,  as  a  train  ap- 
proached where  he  was  working,  he  stood  back 
4  to  6  feet  from  the  track,  but  was  picked 
up  after  the  train  had  passed  with  a  deep 
woirad  in  his  head,  evidently  not  received 
while  on  the  track.  The  train  passed  at  full 
speed,  it  not  being  the  custom  to  slow  np  for 
section  hands,  but  the  engineer  wfalstlea  ISO 
yards  from  where  deceased  was  working.  BM, 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  engineer.— Ring  v.  Mh 
Pac.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  4S& 
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10.  In  an  action  for  negUeence,  it  appear- 
ed that  the  conductor  of  defendant's  freight 
train  ordered  the  rear  brakeman  to  set  out 
four  front  cars;  that  the  latter  set  no  brakes 
on  the  roar  cnrs,  as  it  was  Iiis  dut7  to 
do,  and  when  the  front  cars  and  engine  were 
ancoapled  the  rear  cars  ran  backwards  down  a 
grade,  nnd  collided  with  another  train,  on 
which  deceased  was  fireman.  Held,  that  the 
conductor  of  the  first  train  was  not  guilty  of 
negligence  in  failing  to  see  that  the  rear  cars 
were  secured.— Uelyea  v.  Kansas  City,  Ft.  S.  & 
G.  11.  Co.,  (Mo.  Sup.)  20  S.  W.  480. 

U.  D.'ccased  was  one  of  a  switching  crew 
on  defmulant's  railroad.  While  the  train  wag 
slowly  backing,  iu  oouipliance  with  dttceased's 
Bi^i.'il  to  the  engineer,  deceased  went  between 
the  cars,  when  his  foot  clipped,  and  he  was 
druKiErcd  some  distance.  The  switch  foreman 
gave  tlie  dnuger  signal  to  the  engineer,  but  the 
engineer  was  so  located  that  the  signal  had  to 
pass  first  to  the  fireman  and  then  to  the  en- 
gineer. Deceased  was  acting  tmder  orders  from 
the  Rwitch  foreman,  and  it  was  customary  to 
ui'coiiplR  cans  in  motion.  Held,  where  tliere  was 
evidence  that  deceased  was  killed  by  a  forward 
movement  of  the  train  after  the  danger  signal 
was  given,  and  his  life  co\dd  have  been  saved 
If  the  train  bad  either  continued  to  back  or  had 
stopped,  that  the  jury  was  justified  in  finding 
willful  iioKl.'ft  on  the  part  of  the  enurineer  aftpr 
tiie  danger  signal  was  given. — Liouisville  &  N.  R. 
Co.  V.  Hurst^s  Adm'r,  (Ky.)  20  g.  W.  817. 

13.  Where  tbe  engineer  knew  that  deceased 
bad  ^oiie  between  the  cars  to  uncoui^e  them.  It 
was  negligence  to  place  himself  In  such  a  pos- 
tion  tliat  it  became  necessary  for  the  switch 
foreman  to  first  signal  the  fireman,  and  for  tite 
fireman,  in  turn,  to  signal  tbe  engineer,  before 
the  latter  conld  stop  his  train.*— Lonisville  &  N. 
H.  Co.  T.  Hurst's  Adm'r,  (Ky.)  20  a  W.  817. 

M-  In  an  action  by  a  section  hand  against  a 
railroad  company  for  personal  injuries,  the  evi- 
dence showed  that  plaintifi  was  one  of  a  gang 
unloading  ties  from  coal  cars;  that  plaintifF  and 
part  of  the  gang  were  on  the  track  behind  the 
lent  car.  when  the  road  master,  wlio  was  on  the 
car,  and  knew  that  it  was  not  nnlonded,  ordered 
the  men  to  oome  on  board.  Plaintiff,  while  en- 
diavoring  to  board  the  car,  was  struck  by  a  tie 
thrown  from  the  car,  and  injured.  Helrl.  that 
the  evidence  Hustained  a  finding  of  negligence 
•gainst  the  company. — ^Footer  v.  Missouri  Pac. 
Ey.  Co.,  ^Mo.  Sup.)  20  S.  W.  888. 

14.  It  IS  not  such  negligence  on  the  part  of  a 
section  boss  to  send  a  section  hand,  after  a 
day's  labor,  to  sigrnal  passing  trains  of  danger, 
as  will  sustain  a  right  of  action  against  the 
company  for  his  denth,  where  it  appears  that 
such  work  was  customary  for  section  hands, 
and  that  the  section  hand  was  willing  to  do 
the  work,  knowing  that  he  would  be  paid  extra 
therefor.— Wadlington  v.  Newport  News  &  M. 
V.  It.  Co.,  (Ky.)  20  S.  W.  783. 

In.  An  employe  of  a  railroad  company,  who 
for  more  than  a  year  had,  in  going  between  his 
home  and  work,  daily  crossed  a  river  on  a 
bridge  of  the  company,  his  only  convenient  way, 
and  too  narrow  to  permit  turning  out,  was, 
while  crossing  at  his  aecnstomed  time,  struck 
by  a  switch  engine  and  killed.  The  only  wit- 
ness testifying  to  the  circumstances  stated  that 
jnst  before  the  collision  he  heard  deceased 
shout,  and  that,  tliongh  it  was  raining  some- 
what, he  conld,  from  the  opposite  side  of  the 
river,  see  the  engine  and  cars;  that  stieam  es- 
caped from  a  leak  in  one  of  the  engine's  steam 
boxes,  obrtmcting  the  view  from  the  engine; 
and  that  the  employes  thereon  were  scnflUns. 
Htl'l,  in  an  action  for  willful  neglect,  that,  the 
evidence  not  showing  deceased  a  trespasser, 
the  case  should  have  been  submitted  to  the 
inry.— HammiU  v.  LonisviUe  &  N.  R.  Co,  (Ky.) 

ao  a  w.  2(13.  ^ 

Injuries  to  minors. 

10.  In  an  action  by  an  infant  for  injnries 
nwtained  Iqr  him  while  acting  as  brakeman  for 
defendant,  where  it  has  been  shown  that  plain- 


I  tiff  wag  Id  years  old,  evidence  tbat  he  did  not 
appear  to  be  over  16  years  of  age  is  relevant, 
as  tending  to  show  that  defendant's  agent  knew 
him  to  be  a  minor,  and  thereby  affecting  tbe 
question  whether  he  should  have  been  warned 
of  the  dangers  of  the  employment. — Texas  &  P. 
Ey.  (3o.  V.  Brick,  (Tex.  Sup.)  20  S.  W.  511. 

17.  Where  the  only  theory  on  which  plaintiff 
can  recover  is  that  he  had  not  been  warned  of 
the  dangers  of  his  employment,  and  that  he  was 
too  young  and  immature  of  judgment  to  under- 
stand such  dangers  without  an  explanation  nnd 
warning  of  them,  it  was  not  error  to  permit  him 
to  testify  that  no  one  had  ever  given  him  such 
explanation  and  warning.— Texas  &  P.  Ey.  Co. 
v.  Brick,  (Tex.  Sup.)  20  S.  W.  611. 

Dangerous  premises. 

18.  In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  decedent,  employed  in 
defendant's  tunnel,  the  petition  alleged  that  the 
tunnel,  because  the  fan  that  ventilated  it  was 
out  of  repair,  was  in  "a  dangerous  condition," 
being  filled  with  "steam,  smoke,  and  noxious 
gases,"  and  that  defendant,  though  well  know- 
ing this  fact,  negligently  ordered  decedent  to  go 
into  the  tunnel,  whereby  he  was  "choked, 
strangled,  and  killed."  The  evidence  showed 
that  about  the  time  decedent  went  Into  the 
tunnel  there  were  but  few  trains  passing 
through;  that  shortly  after,  his  fellow  servant 
went  into  the  tunnel,  and  experienced  no  diffi- 
cult in  breathing;  that  the  tunnel  had  been 
used  for  a  long  period  of  time  without  a  fan,, 
and  no  one  was  ever  suffocated  while  working 
in  it;  and  that  decedent,  when  found,  lay  near 
the  track,  and  had  been  struck  by  an  engine. 
There  was  no  evidence  showing  the  existence  of 
noxious  gases  in  the  tunnel,  or  that  the  smoke 
and  steam  were  sufficiently  dense  to  endangn 
decedent's  life.  Mebl  facts  insuificient  to  waiw 
rant  a  submission  to  the  jury,  no  negligence  b» 
ing  sliown  on  the  part  of  defendant.— O'Malley 
T.  Missouri  Pac.  Rr.  Co.,  (Mo.  Sup.)  20  &  W. 
1079. 

19.  In  an  action  agiunst  a  railroad  for  the 
death  of  a  brakeman,  alleged  to  have  been 
knocked  from  a  train  by  a  ledge  of  rock,  which 
had  been  allowed  to  remain  too  near  the  trade, 
it  appeared  that  no  one  knew  of  the  accident 
until  the  train  had  proceeded  some  miles;  that 
it  occurred  on  a  dark  night;  and  that  deceased 
was  last  seen  on  a  car,  going  iu  the  direction  of 
a  flat  car,  to  reach  which  he  would  have  beea 
obliged  to  descend  a  ladder  at  the  side.  There 
was  evidence  that  in  doing  this  he  would  have 
been  in  danger  of  coming  in  contact  with  the 
ledge.  The  only  wound  was  upon  his  right  side, 
which  corresponded  with  the  ladder  and  ledge, 
as  the  train  was  going.  His  coupling  stick  was 
fnniid  also,  upon  the  ledge,  where  it  was  said 
deceased  had  probably  thrown  it  when  strudt. 
Nothing  definite,  however,  was  known  as  to 
whether  he  had  met  death  in  this  manner,  or 
by  stumbling  and  falling.  Held,  that  a  peremp- 
tory instruction  for  defendant  was  proper. — 
Wintuska's  Adm'r  v.  LouiavUIe  &  N.  K.  Co., 
CKy.)  20  S.  W.  819. 

Insufficient  help. 

20.  A  recovery  for  the  death  of  a  fireman, 
cansed  by  the  collision  of  his  train  with  cars 
which  ran  down  a  grade  o^\ing  to  the  failnro 
of  a  fellow  servant  to  set  the  brakes,  cannot  he 
based  on  the  ground  that  the  train  to  which  the 
cars  belonged  was  insufficiently  manned,  when 
its  crew  consisted  of  the  usual  number  nnd  was 
sufiicient  for  all  ordinary  occasions. — Eelyea  v. 
Kansas  City,  Ft.  8.  &  G.  It.  Co.,  (Mo.  Sup.)  20 
S.  W.  4S0. 

Methods  of  work. 

21.  It  was  customary  to  famish  persons  or- 
dered to  signal  trains  of  danger  with  both  a 
white  and  a  red  lit^ht,  the  white  light  being 
best  adapted  to  show  daugorous  places  in  the 
track,  and  the  red  light  to  give  signals  with. 
In  order  to  stop  a  train  with  a  white  light,  It 
would  be  necessary  to  swing  the  light  across 
the  track,  while  with  a  red  light  the  signal  could' 
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be  glren  from  a  point  not  on  (he  track.  Beld, 
that  a  failare  to  furnish  a  section  hand  who 
had  been  sent  to  signal  trains  with  a  red  light 
iras  not  such  negligence  as  would  give  a  cause 
of  action  against  the  company  for  his  death 
where  he  was  killed  while  on  dutjr,  if  there 
Is  nothing  to  show  that  there  was  any  danger 
to  be  signaled,  or  that  be  bad  any  occasion  to 
use  a  red  light. — Wadlington  v.  Newport  News 
&  M.  V.  R.  Co.,  (Ky.)  20  S.  W.  783. 

88.  It  la  not  negligence  per  so  for  a  railroad 
to  have  three  freight  trains  reach  a  station  nt 
one  time,  at  which  station  a  passenger  train 
with  a  nght  of  way  is  about  to  pass,  provided 
proper  precautions  arc  taken  for  the  safety  of 
the  emploj  es.— Smith  t.  Missonri  Pac.  Rjr.  Co., 
(Mo.  Sup.)  20  S.  W.  896. 

28.  The  proximate  cause  of  the  death  of  a 
fireman  on  a  train  which  collided  with  cars  of 
a  train  in  front  of  it  being  tbe  failure  of  a 
fellow  servant  on  the  front  train  to  set  the 
brakes  and  so  prevent  tbe  cars  from  running 
down  grade,  recovery  cannot  be  had  from  tbe 
railroad  company  on  the  ground  of  negligence 
In  running  the  rear  train  ahead  of  time  with- 
out notice  to  the  conductor  of  tbe  forward 
train,  when  it  appears  that  it  was  not  usual 
or  necessary  to  give  such  notice,  and  the  trains 
were  not  running  on  the  same  time. — Relyea  t. 
Kansas  City,  Ft.  S.  &  G.  R.  Co.,  (Mo.  Sup.) 
20  S.  W.  4&. 

Liability  for  negligence — Instructions. 

24.  In  an  action  by  an  employe  against  a  rail- 
road company  for  injuries  alleged  to  ba7e  been 
sustained,  in  boarding  bis  train,  by  reason  of  a 
pile  of  cinders  negligently  allowed  to  accumulate 
near  the  track,  an  instruction  tbat,  "before 
plaintiff  can  recover,  it  must  be  shown  tbat  the 
negligence  of"  defendants  "concerning  tbe  pile 
of  cinders,  as  alleged,  involved  bim  in  extra 
risk,  and  thereby  caused  bis  injuries, "  is  erro- 
neous, because  it  assumes  as  a  fact  that  tbe  ao- 
cumulation  of  the  cinders  was  negligence,  while 
It  is  not  made  so  by  statute;  and  the  error  is  not 
cured  by  a  subsequent  instruction,  submitting 
the  question  to  tbe  jury,  along  with  other  ques- 
tions of  fact,  in  such  a  manner  as  not  to  correct 
tbe  error. —Campbell  T.  JSllswortfa,  (Tex.  8up.) 
20  8.  W.  120. 

215.  In  an  action  against  a  railroad  company 
for  tbe  death  of  au  employe,  the  court  charged 
as  follows:  "If  you  believe  tbe  defendant  did, 
and  bad  done,  all  that  could  be  required  to  ren- 
der said  bridge  secure  and  safe  for  the  passage 
of  trains,  and  that  the  destruction  of  said  bridge 
and  the  death  of  said  D.  were  the  result  of  an  un- 
precedented rainfall,  and  of  such  a  character 
that  no  human  foresight  or  skill  could  provide 
against,  tou  will  find  for  the  defendant."  HeUI, 
that  such  instruction  was  erroneoas,  because  it 
•tated  a  higher  degree  of  care  than  was  required 
of  a  railroad  company  for  the  safety  of  Its  em- 

{iloyes. — Ualveaton,  H.  &  S.  A.  Ry.  Co.  r.  Dan- 
els,  (Tex.  Civ.  App.)  20  S.  W.  955. 

26.  In  an  action  for  the  killing  of  a  brake- 
man  in  defendant's  employ,  it  is  proper  to  refuse 
ail  instruction  that,  if  decedent  wiisinexporienced 
in  his  duties,  and  igiioniut  of  the  (iaiiKL'rs  there- 
of, and  defendant  knew  of  his  incxpiTiciicc. 
and  tbe  injury  was  not  caused  by  tbe  contribu- 
tory neglipence  of  decedent,  tbe  jury  might  find 
for  plaintiff,  if  they  found  tbe  fat-ts  coustitviting 
negligence  on  tbe  part  of  defendant  to  exist. — 
Missouri  Pac.  Ry.  Co.  ▼.  King,  (Tex.  Civ.  App.) 
20  S.  W.  1014. 

'il.  Where  plaintiff  sought  to  recover  for  the 
killing  of  bis  intestate  on  the  gi-onnd  that  de- 
JFnndant  on  a  dark  night,  in  a  village,  and  on  a 
down  grade,  disconnected  its  train,  and  suffered 
tiie  rear  section  to  descend  without  being  lighted 
in  front,  and  v\'ithout  a  lookout,  and  tbe  proof 
authorized  the  conclusion  that  the  killing  was 
by  this  section  of  the  train.  It  was  not  error  to 
refuse  an  Instnictlou  that,  if  deceased  was  run 
over  by  the  front  part  of  the  train,  plaintiff 
cuuld    not    recover.  —  Cincinniiti,    X.    O.    &    T. 


P.  Ry.  Co.  V.  Conlpy's  Adra'r.  (Ky.)  20  S.  W. 
810. 

-8.  In  an  action  by  a  freight  engineer  againn 
a  railroad  company  for  personal  injuries  received 
by  reason  of  several  cars  in  bis  train  leaving 
the  track  while  rounding  a  cnrve,  there  was 
evidence  that  tbe  road  was  not  ballasted;  tbat 
the  ties  were  rotten  at  the  place  of  the  accident; 
that  the  outside  rail  on  the  curve  was  lower 
than  the  Inside  rail;  that  tbe  brakea  on  the 
caboose  were  defective;  and  tbat  one  of  tbe 
cars  was  very  heavily  loaded.  Held,  that  tbe 
court  properly  cbarged  that,  if  defendant's 
roadbed  and  track  were  not  In  a  reasonably 
safe  condition  for  tbe  passage  of  trains  at  the 
place  of  the  accident,  on  account  of  rotten  ties, 
or  failure  to  properly  ballast  the  roadbed,  or 
on  account  of  tbe  inside  mil  of  the  curve  be- 
ing higher  than  tbe  outside  rail:  and  de- 
fendant knew,  or  by  the  exercise  of  ordinai7 
care  might  have  known,  of  the  condition  of  tbe 
ties,  roadbed,  and  trnek  before  the  accident; 
and  If  defendant  provided  for  use  In  the  train 
a  caboose  with  a  defective  brake,  and  placed 
in  the  train  a  car  so  heavily  loaded  that  it  would 
not  adjust  itself  to  the  track  In  passing  over  tbe 
same;  and  by  reason  of  any  or  all  of  these  con- 
ditions, if  they  were  found  to  exist,  plaintiff  was 
injured  without  his  fault, — defendant  was  liable. 
— lirorham  v.  Kansas  City  &  8.  Ry.  CO.,  (Mo. 
Sup.)  20  S.  W.  1000. 

Evidenoe. 

iiS.  At  the  time  deceased  was  ran  over  by 
the  engine,  and  while  he  was  still  under  the 
wheels,  he  said  to  one  who  arrived  on  tbe 
scene:  "You  know  what  causetl  this,  Ed.  It 
was  the  cinders.  They  gave  way  ns  I  stepped 
off  the  tender,  and  rolled  me  under  the  wheels. 
I  did  not  know  that  they  were  there."  Hrld, 
that  this  was  iiroperly  admitted  as  a  part  of  the 
res  gestae. — Missonri  Pac.  Ry.  Co.  T.  Bond, 
(Tex.  Civ.  App.)  20  S.  W.  030. 

80.  In  an  action  to  recover  for  the  killing  <rf 
a  brakeman  in  the  employ  of  defendant  compa- 
ny, evidence  was  admitted  to  show  that  the 
agent  of  tbe  company  who  first  employed  de- 
cedent knew  he  was  a  minor,  in  order  to  cbarge 
defendant  with  that  knowledge.  Hdd,  that  the 
admisition  of  this  evidence,  if  erroneous,  was  er- 
ror without  prejudice  to  defendant,  where  it  ap- 
peared that  servants  of  defendant  nnder  whose 
supervision  decedent  worked  knew  that  be  was 
a  minor.— Missouri  Pac.  Ry.  Go.  t.  King,  (Tex. 
Civ.  App.)  20  8.  W.  1014. 

Presumption   of    negligence   from 

accident. 
St.  The  mere  fact  of  a  colltrion  does  not  es- 
tablish a  presumption  of  negligence  on  tbe  part 
of  a  ridlway  company  in  favor  of  its  employes, 
such  a  presumption  existing  only  in  favor  of 
passengers. — Smith  t.  Missoarl  Pac.  Ry.  Co., 
(Mu.  Sup.)  20  S.  W.  800. 

Negligence  of  vice  prinoipaL 

8i.  Where  defendant  railroad  company's  sec- 
tion foreman,  under  whom  plaintiff  was  em- 
ployed, directed  a  water  keg  to  be  placed  on 
the  front  end  of  a  band  car  for  his  seat,  and 
n-hile  the  car  was  in  motion  got  up  and  allowed 
tbe  keg  to  fall  off,  thus  causing  the  car  to  leave 
tbe  track  and  injure  plaintiff,  tbe  injuiy  was 
from  the  negligence  of  the  foreman,  for  which 
defendant  Is  liable.— Russ  ▼.  Wabash  Western 
Ry.  Co;,  (Mo.  Sup.)  20  a  W.  472. 

SS.  In  an  action  against  a  railroad  company 
for  negligence  it  appeared  that  deceased  and 
one  other  were  working  on  defendant's  track 
under  a  foreman;  that  deceased  bad  been  so 
employed  on  the  road  9  or  10  years,  and 
that  trains  passed  over  the  track  every  hour 
in  tbe  day;  and  there  was  no  evidence  that 
it  was  the  duty  or  eastern  of  foremen  to 
warn  those  under  them  of  the  approach  of  a 
train.  When  tbe  train  gave  the  signal  on  its 
approach,  the  foreman  and  the  other  workman 
stepped  back  from  4  to  9  feet  from  the  track. 
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-where  they  stood  in  safety  nntit  the  train 
passed,  and  they  both  testified  that  when  they 
saw  deceased,  as  the  train  was  approaching, 
he  was  standini;  about  the  same  distance  from 
the  trade.  BM,  that  the  foreman  was  not 
nesligent  in  not  warninc  deceased  of  the  ap- 
proach of  the  train. — Rmg  r.  Missouri  Fac 
Ky.  (X,  (Mo.  Sup.)  20  S.  W.  430. 

34.  Where  a  car  inspector  negligently  fails  to 
discover  that  a  foreign  car  ninuing  on  the  road 
ia  in  bad  order,  and  to  report  it  for  repairs,  the 
company  is  liable  for  injuries  to  a  bralteman 
caused  by  the  defect.  Railway  Co.  t.  Keman, 
14  S.  W.  6G8,  78  Tex.  204,  followed.— St.  Louis. 
A.  &  T.  Ry.  Co.  T.  Putnam,  (Tex.  Ot.  App.) 
20  S.  W.  1002. 

85.  When  a  railroad  bridge  is  not  properly 
constructed  and  maintained,  and  ininries  result 
to  employes,  the  railroad  company  will  not  be  ex- 
eused  from  liability  because  of  negligence  of  em- 

eloyes  to  whom  it  delegated  those  duties,  even 
'  due  care  was  used  in  selecting  such  employes. 
— Galreston,  H.  A  S.  A.  Ry.  Co.  T.  Daniels, 
<Tex.  Civ.  App.)  20  S.  W.  M5. 

86.  An  employe  charged  by  the  master  with 
the  duty  of  l^ceping  in  repair  a  railway  tracls 
is  not  a  fellow  serrant  with  the  employes  oper- 
ating a  train  on  such  tracts;  and  therefore 
where  a  switchman  is  killed  at  aiaht  by  step- 
pinf!  from  an  enKine,  as  it  ai>pronched  the 
switch  he  was  required  to  operate,  upon  a  pile 
of  cindei-s  wliich  Imtl  been  left  near  the  track 
by  negligence  of  the  track  foreman  in  the 
yard,  by  means  of  which  the  switchman  was 
thrown  under  the  engine,  the  company  is  liable. 
— Miasonri  Pnc.  Ry.  Co.  v.  Bond,  (Tex.  Cir. 
App.)  20  S.  W.  930. 

87.  The  duty  of  exercising  ordinary  care  to 
keep  its  roadbeds  and  track  in  proper  condition 
for  its  employes  rests  on  the  master  as  a  i>ep- 
Bonal  obligation,  for  which  it  is  responsible, 
thoufrh  such  duty  was  in  fact  performed  by  oth- 
er employes.— Uulf,  C.  &  S.  F.  Ry.  Co.  t.  John- 
son, (Tex.  Civ.  App.)  20  S.  W.  1123. 

Negligence  of  fellow  servants. 

88.  A  brakeman  of  one  freight  train  is  the 
fellow  servant  of  the  fireman  of  onother  freight 
train,  employed  on  the  same  railroad.  Thomas 
and  Brace,  J.l.,  dissenting.  Sullivan  v.  Railway 
CJo.,  10  S.  W.  852,  07  Mo.  11. S;  Dixon  v.  Rail- 
road Co.,  (Mo.  Sup.)  18  S.  W.  412;  Parker  ▼. 
Roilrond  Co.,  Id.  1110;  and  Schlereth  v.  Rail- 
road Co.,  Id.  ll.'W,— disUnguiahed.  19  S.  W. 
1116,  affirmed.— Relyea  v.  Kansas  City,  Ft.  S. 
A  G.  R.  Co.,  (Mo.  Sup.)  20  S.  W.  4S0. 

89.  A  car  inspector  ia  not  a  fellow  servant 
of  a  brakeman.— St.  Louis,  A.  &  T.  Ry.  Co.  r. 
Pntnam,  (Tex.  Civ.  App.)  20  S.  W.  1002. 

Assumption  of  risks. 

40.  The  facts  that  plaintiff  was  10  years  old, 
and  of  fair  Intelligence,  and  that  he  had  worked 
as  brakeman  for  several  months,  are  not  suffl- 
dent  to  warrant  the  presumption  that  he  had 
assnmed  the  risks  of  his  employment  as  a  per- 
son of  full  age.— Texas  &  P.  Ry.  Co.  t.  Brick, 
(Tex.  Sup.)  2b  S.  W   611. 

41.  A  servant  employed  in  operating  a  ripsaw 
notified  the  master  of  a  defect,  and  refnsed  to 
work  nntil  it  was  repaired.  The  master  aftei^ 
wards  reported  the  repairs  to  have  been  made. 
The  servant  then  went  to  work,  and  was  injured 
by  the  same  defect;  the  testimony  tending  to 
show  that  it  was  no  longer  apparent.  HM,  that 
the  direction  of  a  verdict  for  the  msster  was  im- 
proper, and  that  the  servant  was  entitled  to  have 
submitted  whether  the  defect  would  have  been 
apparent  to  one  of  ordinary  care,  since,  if  not  so 
apparent,  he  was  right  in  relying  on  what  was 
told  him  about  the  repairs,  and  was  not  bound 
to  examine  for  himself.- Lawrence  t.  C.  C. 
Hogemeyer  &  Co..  (Ky.)  20  S.  W.  704. 

42.  Where  a  brakeman  was  injnred  while  at 
-work  on  some  flat  cars  that  were  being  pushed 
ahead  of  an  engine,  he  cannot  recover  if  the 
risk  was  within  the  scope  of  his  employment, 
and  if  be  knew,  when  he  entered  the  service 


of  the  road,  that  it  was  its  custom  to  push  flat 
cars  in  that  way;  but  if  he  was  ignorant  of  this 
custom  when  he  entered  the  service  of  the  road, 
or  of  facts  wiilch  ought  to  have  apprised  him 
of  it,  and  the  custom  was  improper,  and  ex- 
posed him  to  unnecessary  hazard  when  per> 
forming  the  duties  assigned  to  him,  he  did  not, 
in  such  case,  assume  the  risk,  and  could  re- 
cover if  free  from  contributory  negligence. — 
Fordyce  v.  Lowman,  (Ark.)  20  S.  W.  1000. 

4J'.  In    an  action    for  personal    injuries  re- 
ceived by  an  employe,  it  appeared  that  plaintiff 
was  oiluig  a  planing  machine,  and  while  so  do- 
ing hud  his  fingers  cut  off  by  a  revolving  cylin- 
der of  knives,  which  constituted  the  effective 
prini-iple  of  the  machine;  tliat  in  order  to  oil  it 
he  had  to  go  nndor  the  machine,  rest  in  a  re- 
clining attitude,   and   elevate  the  bowl  of   the 
oil  can  to  canse  the  oil  to  flow;  that  it  was  nec- 
,  ea.<uiry,  while  raising  tlie  can,  to  move  tlie  hands 
towards  the  knives,  but  the  work  coidd  have 
been  performed  without  coming  in  contact  with 
'them:  that  the  machine  was  of  a  kind  in  gen- 
I  eral  nse,  and  was  in  good  condition:  that  plain- 
{ tiff  had  operated  a  somewhat  similar  machine 
ten  mnnths,  and  this  particular  one  two  months. 
}Ji^4  inauftiHcnt  to  warrant  a  recovery  for  plain- 
tiff.—Arkodelphia  Lumber  Co.  v.  Beuiea,  (Ark.) 
20  S.  W.  80S. 

Contributory  negligence. 

44.  Where  there  was  some  evidence  that 
plaintiff  was  guilty  of  contributory  negligence, 
an  iustruction  that,  if  plaintiff  failed  to  use  that 
care  which  an  ordinarily  prudent  man  would 
have  used  to  avoid  injury,  and  if  he  was  injured 
b.v  reason  of  bis  omisiuon  to  observe  that  mcomre 
of  caution,  he  cannot  recover  atriesB  It  further 
appears  that  he  was  a  youth  of  immature  judg- 
ment, and  that  the  perils  of  his  employment 
were  not  communicated  or  known  to  him,  fully 
presents  to  the  jury  the  question  of  plaintiff^ 
contributoiT  negligence,  in  connection  with  the 
question  of  whether  he  had  sufficient  experience 
and  discretion  to  understand  the  extent  of  the 
danger  of  his  employment.— Texas  &  P.  Ry. 
Ck).  V.  Brick,  (Tex.  Sup.)  20  S.  W.  511. 

45.  In  an  action  by  a  section  hand  against  a 
railroad  compajiy  for  personal  injuries,  the  evi- 

I  dence  showed  that  plaintiff  was  one  of  a  gang 
!  unloading  ties  from  coal  cars;  that  plaintiff  and 
I  part  of  the  gang  were  on  the  track  behind  the 
I  last  car,  when  the  road  master,  who  was  on  the 
car,  and  knew  that  it  was  not  unleaded,  ordered 
the  men  to  come  on  board.  Plaintiff  was  struck 
with  a  tie  thrown  from  the  car  while  going  be- 
side Ihe  car  in  order  to  mount  it  at  the  for- 
ward end.  He  could  not  easily  go  on  the  other 
side,  because  the  ground  was  sloped  from  the 
track.  It  was  usual  for  the  men  to  mount 
the  car  at  the  rear  end,  but  there  were  several 
other  men  ahead  of  plaintiff,  and  only  one  conid 
aacend  at  a  time,  and  plaintiff  supposed  that  it 
was  necessary  to  hnrry,  as  the  train  had  to  get 
out  of  the  way  of  another  train.  Plaintiff  did 
not  know  that  there  were  still  some  ties  on  the 
car,  and  could  not  see  them  from  where  he 
stood,  ffrld,  that  lie  was  not  guilty  of  pontribn- 
tory  negligence.— Foster  v.  Missouri  Pac.  Ry. 
Co.,  (Mo.  Sup.)  20  S.  W.  888. 

46.  A  17  year  old  boy,  who  has  had  experi- 
ence around  machinery,  cannot  recover  from  his 
employer  for  an  injury  caused  by  the  fact  that  bis 
shirt,  being  loose,  was  caught  in  a  horizontal  re- 
volving shaft  or  windlass  while  he  was  bending 
over  it  to  unfasten  a  bucket,  and  so  drawn 
around  it;  the  nde  being  that  a  minor  servant, 
old  enough  and  sensible  enough  to  use  his  eyes, 
and  to  take  notice  of  the  ordinary  operation  of 
familiar  natural  laws,  and  to  govern  himself  ae- 
cordingly,  acts  at  his  own  peril  in  falling  so  to 
do.— Keller  r.  Barber  Asphalt  Co.,  (Kj  0  20  8. 

W.  2n. 

Measure  of  Damages. 

Bee  "Damages.* 
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MECHAincs' usore. 

Who  may  claim  —  .Aasigiiee  of  eon- 
tractor. 
1.  A  mecbanlc'a  lien  on  •  railroad  will  not 
He  in  favor  of  an  assignee  where  tbe  claim  bas 
been  assiRned  before  tbe  account  was  filed  in  tbe 
ofUce  of  ttie  circuit  court.— O'Connor  T.  Cortent 
River  B.  Co.,  (Ho.  8up.)  20  S.  W.  1«. 

Frooeedinga  to  perfect  —  Combining 
charges  under  distinct  contracts. 
8.  Charges  for  work  done  on  a  railroad  under 
two  distinct  contracts  cannot  1x3  blended  together 
in  one  mechanic's  linn.  — O'Connor  T.  Cnrreut 
Biver  K.  Co.,  (Uo.  8up.)  90  S.  W.  18. 

Filing  lien. 

8.  Mansf.  Dig.  I  440C  provides  that,  before 
anj  one  can  secure  a  lien  for  materials  fur- 
nished in  building  a  house,  he  must,  within  DO 
days  after  furnishing  aucta  materials,  file  with 
the  circuit  clerk  of  the  county  an  account  ot 
the  materials  furnished.  H'M  that,  where  the 
materials  were  furnished  at  different  times,  with 
shirt  iiitprvalw.  at  nppropriato  srngivs  of  the 
building,  it  will  be  presumed  that  they  were  fur- 
nished under  a  single  contract,  and  an  account 
filed  within  90  days  after  the  last  materials 
were  furnished  will  secure  the  lien  as  to  them 
alL— Kizer  Lumber  Co.  t.  Moaeljr.  <Ark.)  20  S. 
W.  409. 

4.  Where,  during  the  progress  of  contract 
work  for  a  railroad  company,  it  sells  out  to  an- 
other railroad  company,  and  the  latter  asstimes 
to  pay  its  grantor's  dehts,  it  is  not  necossary 
for  the  contractors  to  file  their  lien  within  90 
days  of  the  sale.  In  order  to  preserve  their  lien 
against  the  second-named  company,  since  the 
contract  will  support  a  lien  against  the  former 
company,  and  all  who  take  the  property  with 
notice  of  the  obligation.— WillLims  v.  Chicago, 
S.  P.  &  C.  lly.  Co.,  (Mo.  Sup.)  20  S.  W.  631. 

.5.  Plaintiffs,  In  an  action  for  work  done 
under  a  railroad  construction  contract,  filed  a 
Ueo  against  the  property  of  defendant  railroad 
conipiiiiy,  and  iu  their  statement  lumped  the 
items  of  debit  and  credit  A  few  days  later 
they  filed  another  lien,  and  in  theh:  state- 
ment set  out  the  amount  claimed,  the  nature 
of  the  work,  the  materials  furnished,  tbe 
dates  when  the  work  was  done,  and  the  items 
of  credit.  Both  Hens  were  file<l  within  90  days 
from  the  time  when  the  work  was  flniRhed.  The 
action  was  broiisht  on  'tlie  second  lien.  Beld, 
that  the  court  erred  in  directing  the  jury  to  find 
Rgninst  the  plaintiffs'  right  to  a  lien,  since,  under 
Kev.  SJt.  18(!).  art.  4,  c.  47.  providrng  that  con- 
trnctors,  materiiil  men,  and  laborers  on  railroads 
shall  have  a  lien  if  filed  within  flO  days  from  the 
time  when  the  work  was  fiuished,  the  plaintiffs 
were  entitled  to  one  valid  lien.  and.  if  tlicir  first 
lien  was  faulty,  they  had  a  right  to  file  another 
within  90  days  from  the  time  when  tlieir  work 
was  finislied. — Willinma  v.  Cbicneo,  S.  F.  &  C. 
Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  631. 

Priority  between   mechanic's   lien   and 
morteage. 

6.  Under  Mansf.  Dig.  f  4402.  providing  for 
a  lien  for  work  on  any  building  or  other  im- 
provement on  land  under  contract  with  the  own- 
er of  the  building  and  the  land  on  which  it  is 
situated,  and  section  44C)8,  providing  that  such 
liens  shall  be  preferred  to  all  other  liens  and  iu- 
cumbriuices  attached  to  such  building  and  land 
Bubseiiuent  to  the  commencement  of  the  build- 
ing, a  lieu  for  work  done  as  a  mechanic  on  a 
building  was  superior  to  the  lien  of  a  mortgage 
on  the  property,  given  and  recorded  before  the 
work  was  beguu,  but  after  the  building  had 
been  commenced. — Apperson  v.  Faxrell,  (Ark.) 
20  S.  W.  514. 

Enforcement. 

7.  An  action  to  foreclose  a  mechanic's  lien 
may  be  bronght  on  the  equl^  side  of  the  court, 
as  well  as  on  tbe  law  side;  and,  where  a  decree 
In  equity  to  foreclose  is  set  aside^  it  ia  error  far 


Uie  eomC  ts  transfefr  the  eanae  to  the  lav  aMe. 
— Kiacr  Lumber  Co.  t.  Mowly,  (Aik.)  20  &  W. 
40a  — ~*.  * 

Petition  to  foreclose. 

8  Where  a  petition  to  foreclose  a  mechanic's 
lien  on  a  railroad  alleges  that  the  work  was  begim 
in  July,  ItSbT,  and  completed  April  10,  lti8t<.  and 
tbat  the  claim  was  assigned  to  the  plaintiff  April 
2.  ItSSli,  without  specifying  wbat  part  of  the  work 
was  done  after  the  plaintiff  bou^t  the  claim,  he 
ia  not  entitled  to  a  lien  for  any  part  of  it. — 
O'Connor  T.  Current  River  R.  Ca,  (ilo.  Bap.)  a> 
8.  W.  18, 

SettiDg  aside  sale. 

9.  Where  property  was  sold  noder  a  deotiee 
foreclosing  a  me<^anic's  lien  before  tbe  owner 
bad  notice  of  the  pendency  of  tbe  suit  ia  wbidi 
the  decree  was  made,  it  is  proper  to  vacate  tlie 
sale. — ^Kizer  Lumber  Co.  T.  Mosely,  (Aik.)  20 
S.  W.  400. 

Mexnorandtun. 

Of  agreement,  sufficiency,  see  "Frauds^  Statato 

of."i,a. 

Mental  Ajogxdsh. 

As  element  of  damages,  see  ■'Telegrapb  Oamp*. 
iiiaa,''ia. 

Merger. 

Of  mortgages,  see  "  Uortgages, "  9, 

Minor. 

See  "Ouardian  and  Ward. " 

Mifijoinder. 

Of  parties,  see  "Parties, "  4-7. 

Miarepresentatioii. 

Effect  on  sureties,  see  "Negotiable  Instrumenti^* 
10. 

Mistake. 

As  to  quantity  of  land  conveyed  by  deed,  aae 

"Vendor  and  Purchaser,")!. 
In  cutting  timber  on  another'*  land,  sea  "Trorar 
and  Conversion, "  L 

Misuser. 

Of  land  dedicated  for  aoommon,  sea'Dedloaliaa.* 

Monuments. 

See  "Boundaries, "  3. 

MORTGAGES. 

See,  also,  "Chattel  Uortgages." 
Acknowledgment,  see  "Notary  Pnbllo.* 

of  deed  of  trust  before  trustee,  see  "Deed,  "4. 

As  evidence,  see  "Evidence, "  89. 

By  insolvent  debtor,  see  "Assignment  for  Beaeflt 

of  Creditors, "  1. 
Couveyance  by  mortgagor  to  railroad  oompany, 

rights  of  mortgagees,  Bee"£minent  Domaio, 

16,17. 
Debts  against  decedents  secured  by,  see'Ezeea- 

tors  and  Administrators, "  3,  4. 
Limitation  of  actioo  to  enforoe,  see  "Limitation  of 

Actions, "  B-7. 
Of  homestead,  see  "Homestead, « 18, 2S,  S6i. 
Priority  between  mechanic's  Uen  and  mortgasa, 

see  "Mechanic's  Liens,  "6. 
Bale  by  broker  of  mortgaged  propertor,  see  "Xrovar 

and  Conversion, "  8. 

What  constitutes. 

1.  A  parol  agreement  may  ba  made  ta  cam- 
cute  a  mortgage  in  the  future,  where  tlie  agiec- 
ment  is  supported  bv  a  valaable  conaideratiaa, 
and  the  «£i«emeut  itself  will  he  treated  sa  a 
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nortgaee.   In  a  court  of  eqnlty.— McCartar  ▼. 
Brat^enridge.  (Tex.  Cir.  App.)  20  &  W.  997. 

—  Deed  absolute  in  form. 

9.  A  deed  absolute  in  form,  tmt  glren  to 
secnre  a  gubsisting  debt,  is  a  mortKage. — Lapow- 
ski  V.  Smith.  (Tex.  Cir.  App.)  20  S.  W.  957. 

8.  Land  belonging  to  plaintiffs'  intestate 
was  sold  for  a  debt,  and,  before  the  sale  was 
'Confirmed,  the  purchaser,  M.,  agreed  to  sell  his 
rights  nnder  the  sale  for  a  snm  which  plaintiffs 
arranged  to  borrow  from  defendant.  It  was 
agreed  that  M.  shonld  transfer  his  bid,  and 
iiave  the  deed  made,  to  defendant,  as  security 
for  the  loan,  which  was  done.  Htld,  that  plain- 
tiffs were  entitled  to  redeem  the  property  on 
payment  of  the  loan.— Brey  t.  Barbour,  (Ky.) 
20  &  W.  899. 

Consideration. 

4.  Where  a  son  buys  property  as  a  present 
for  Ua  mother,  has  it  conveyed  to  her,  and_  by 
his  promise  to  pay  the  purcnase-mone^  obliga- 
tions induces  her  to  sign  them,  there  is  a  con- 
tfderation  sufficient  to  support  a  mortgage  after^ 
wards  given  by  the  son  to  the  mother  on  other 
property  for  tile  amount  of  these  obligations,  as 
•gainst  a  sulMwqnent  mortgagee,  who  takes  with 
notice  of  her  claim. — Brooka  t.  Owen,  (Mo. 
Sap.)  20  &  W.  492. 

ConclvsiTeness  of  acknowledgment. 

5.  Gen.  St.  c.  81,  S  17,  provides  that,  "un- 
less iu  a  direct  proceeding  against  himself  or 
Us  sureties,  no  fact  oflicinlly  stated  by  an  officer 
in  respect  of  a  matter  about  which  be  is  by  law 
required  to  make  a  statement  in  writing 
•  •  •  shall  be  called  in  miestion,  except  on 
the  allegstion  of  fraud  iu  the  party  benefited 
thereby,  or  a  mistake  on  the  part  of  the  officer." 
Hrld  that,  in  an  action  to  foreclose  a  mortgage 
on  a  homestead,  the  valtdity  of  Its  execution 
cannot  be  questioned  by  the  wife  of  the  mort- 
gagor on  the  ground  that  she  executed  the  same 
nnder  duress  of  her  husband,  in  the  absence  of 
fraud  on  the  part  of  the  mortgagee  or  mistake 
on  the  part  of  the  officer  who  cprtified  to  the 
acknowledgment— Davis  v.  Jenkins,  (Ky.)  20 
S.  W.  283. 

Defective  acknowledgment. 

».  A  deed  of  trust,  defectively  acknowl- 
edged, is  valid  between  the  immediate  parties 
and  those  having  actual  notice. — Hanna  T.  Dar 
vis,  (Mo.  Sup.)  20  S.  W.  686. 

'Frioritlea — Unrecorded  mortgage. 

T.  Under  Rev.  St  1880,  |  2420,  which  pro- 
vides that  no  instrument,  in  writing,  affecting 
title  to  real  estate,  shall  be  valid,  "except  be- 
tween the  parties  tliereto,  and  such  as  have 
actual  notice  thereof,  until  the  same  shall  be 
deposited  with  the  recorder  for  record,"  where 
a  loan  is  made  on  the  credit  of  an  ostensibly 
clear  record  title,  and  an  instrument  securing 
the  loan  is  duly  recorded,  such  security  cannot 
be  impaired  by  the  later  record  of  a  mortgage 
to  the  vendor  to  secnre  the  purchase  price  of 
the  title,  if  the  lender  had  no  notice  of  the 
facts  creating  the  vendor's  lien  at  the  time  of 
making  the  loan. — Trigg  t.  Vermillion,  (Mo. 
Sup.)  20  8.  W.  1047. 

Bight  of  mortgagee  to  acquire  equity 
of  redemption. 

6.  A  mortgagee  may,  in  good  faith,  and  for 
Adequate  value,  acquire  the  equity  of  redemp- 
tion.—Wilson  V.  Vanstone,  (Mo.  Sup.)  20  &  W. 
■612. 

Merger. 

9.  Where  there  are  two  recorded  incnm- 
brances,  the  purchase  of  the  equity  of  redemp- 
tion by  the  holder  of  the  senior  security  does 


Foreoloaure —  Mortgage  seouriag;  tetr- 
eral  notes. 

10.  Suit  may  be  brought  to  foreclose  a 
mortgage  given  to  secure  two  or  more  notes 
when  thero  is  a  default  in  the  payment  of  that 
first  due.— Viaao  v.  Gibson,  (Tex.  Civ.  App.) 
20  S.  W.  717. 

11.  Whore  two  notes  secured  by  a  mort- 
gage are  both  in  the  hands  of  one  person,  he 
may  foreclose  on  botlt  in  one  action,  or  fore- 
close on  one,  and  still  have  a  right  of  actiou  on 
the  other  for  the  amount  thereof. — Vieno  v. 
Gibson,  (Tex.  Civ.  App.)  20  S.  W.  717. 

12.  \\here  the  holder  of  two  notes  secured 
by  a  single  mortgage  forecloses  on  only  one  of 

I  them,  the  other  not  being  due,  purchasers  at 
the  foreclosure  sale  take  tlie  lands  free  of  any 
lien  for  the  note  not  foreclosed  on.— Tieno  v. 
GibsoUjjfTei.  Civ.  App.)  20  S.  W.  717. 

13.  Where  the  bolder  of  two  notes  secured 
by  a  single  mortgage  forecloses  on  only  one  of 

i  them,  the  other  not  being  due,  the  effect  of  the 
I  sale  in  divesting  the  lien  of  the  mortgagee  Is  not 
affected  by  the  purchasers'  knowledge  of  the 
I  mortgagee  s  expectation  that  the  second  note 
I  would  still  remain  a  lien  on  the  land,  though 
'  they  were  told  of  it  by  the  mortgagee's  agent 
i  iust  before  the  sale. — Yieuo  v.  Gibson,  (Tex.  Cir. 
i  App.)  20  S.  W.  717. 

I  Bedemption. 

I  14.  A  court  of  equity  has  the  discretion, 
;  governed  by  the  equities  of  each  case,  to  name 
i  terms  on  which  it  will  let  in  a  party  to  redeem. 
I  —Uanna  v.  DavU,  (Mo.  Snp.)  20  &  W.  686. 

I Parties. 

I  15.  A  purchaser  under  a  subsequent  mort- 
gage cannot  maintain  an  action  to  set  aside  a 
sale  under  a  prior  mortgage,  and  to  redeem,  for 
irreinil.iritips,  without  making  the  payees  of  the 
original  note  parties  to  the  action.— Chase  v. 
First  Nat  Bank,  (Tex.  Civ.  App.)  20  S.  W. 
1027. 

BiKhta  of  junior  mortgagee. 

10.  Where  there  are  two  recorded  mortgages, 
the  purchase  of  the  equity  of  redemption  by  the 
senior  mortgagee  docs  not  impair  the  equitable 
right  of  the  holder  of  the  junior  mortgage  to  re- 
deem as  to  the  earlier  one  before  its  foreclo- 
BiTre.— Wilson  r.  Vanstone,  (Mo.  Sup.)  20  S. 
W.    612. 

Extension  of  time. 

IT.  Defendant  the  mortgagee  of  land, 
bought  it  at  foreclosure,  and,  after  redemption 
had  expired,  took  possession.  It  appeared,  in 
an  action  by  the  mortgagor  to  compel  a  recon- 
veyance on  the  ground  tiiat  defendant  had 
agreed  to  extend  the  time  to  redeem,  that  ft 
few  montlis  before  his  taking  possession  de- 
fendant leased  to  plaintiff  for  one  year  the 
dwelling  house  on  the  land  and  some  appurte- 
nances thereto,  plaintiff  agreeing  to  pay  for 
grazing  stock  on  the  land,  to  abstain  from  cut- 
ting green  timber,  etc.  While  plaintiff  was  so 
occupying,  defendant  sold  a  large  portion  of  the 
land,  &n(i  the  price  was  paid  to  him,  no  notice 
being  taken  of  plaintiff  in  the  transaction. 
Plaintiff  contended  that  the  agreement  was 
that  defendant  should  manage  the  land  until 
the  proceeds  discharged  the  debt,  and  then  the 
land  was  to  be  reconveyed.  Plaintiff's  son  tes- 
tified that  after  defendant  had  taken  posses- 
sion he  offered  to  redeem  the  land,  but  defend- 
ant refused.  Held,  that  there  was  no  evi- 
dence of  an  agreement  to  extend  the  time  of 
redemption.— Clark  v.  Renaker,  (Ky.)  20  S.  W. 
534. 

Sale  under  power— De&ult  in  payment 
of  interest. 

18.  A  trust  deed  to  an  agent  to  secnre  a 
certain  note  to  his  principals,  provided  that.  If 


1  by 
not,  of  itself,  let  in  the  junior  mortgage  to  a  any  nne  of  the  interest  coupons  should  remain 
precedence  over  the  former,  under  the  registry  j  unpaid  for  fix-e  days  after  miit\irity,  then,  at  the 
Taws  of  Missotirl.— Wilson  t.  Vanstone,  (Mo.  option  of  the  payee,  the  whole  sum  should  be- 
Sup.)  20  S.  W.  612.  I  come  due,  and  the  trustee  vr*»  authorized,  at 
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the  reqneat  of  mid  payees,  after  default,  to  sell 
tlie  property,  for  cash  or  on  credit,  at  the  court- 
Iio>is«  iloor,  etc.  Held,  that  no  declaration  by 
th<>  payees  of  their  option  to  treat  the  whole 
deM  as  due  for  nonpoyiuent  of  interest  was  nec- 
essary to  authorise  their  trustee  rn  sell  under 
the  trust  deed.— Chase  r.  First  Nat.  Bank,  (Tex. 
Civ.  App.)  20  S.  W.  1027. 

Sale  under  power — Place  of  sale. 

19.  Deeds  of  trust  given  to  secure  notes  pro- 
rided  that  the  sales  thereunder  should  be  made 
"at  the  courthonse  door  in  the  city  of  Carthogo, 
Jasper  county,  ilissouri,"  and  they  were  ad- 
vertised to  take  place  there.  At  the  time  of  the 
sale,  court  was  in  session  in  the  second  story 
of  tlie  building,  and  the  door  to  the  court  room 
was  reached  by  an  open  stairway,  running  from 
the  street  to  a  platform  in  front  of  the  door, 
over  which  had  been  erected  a  vestibule,  with 
an  opening  at  the  head  of  the  stairway,  looking 
down  the  same  on  the  street,  and  at  this  open- 
ing the  sale  was  made.  Bclil,  that  the  sale  was 
made  at  the  nlace  renulred  in  the  trust  deed. — 
Maloney  v.  Webb,  (Mo.  Sup.)  20  S.  W.  683. 

3U.  In  an  action  to  redeem  land  from  a  sale 
ander  a  trust  deed,  the  complaint  alleged  that 
when  the  deed  was  executed  there  was  only  one 
building  used  as  a  courthouse,  and  that  the  deed 
provided  that  in.  case  of  sale  the  trustee  should 
sell  at  the  east  courthouse  door;  that  aftei> 
wards  the  courthouse  was  partially  destroyed, 
and  abandoned  as  such,  and  that  at  the  time  of 
the  sale  the  circuit  couit  was  held  in  one  build- 
ing and  the  county  and  probate  courts  were  held 
in  another,  each  of  which  was  far  removed  from 
each  other,  and  from  the  abandoned  courthouse; 
that  the  trustee  gave  notice  that  be  would  sell 
the  property  "at  the  front  door  of  the  court- 
house," and  that  he  sold  the  same  at  the  north 
door,  that  led  upstairs  to  the  part  of  the  build- 
ing occupied  by  the  circuit  court,  though  said 
court  was  not  in  session  at  the  time;  thot  pei^ 
sons  who  would  hare  bid  for  the  property  had  it 
been  sold  at  the  proper  place  refused  to  attend 
the  sale  because  of  the  doubt  entertained  of  its 
iefrality:  and  that  the  property  sold  for  less  than 
one  half  of  its  value.  Held,  that  a  sale  at  the 
door  of  the  courthouse  existing  at  the  time  of 
the  sale  would  be  valid,  but  complainants  were 
entitled  to  a  trial  of  the  issue  whether  at  the 
time  of  the  sale  there  was  more  than  one  place 
in  the  city  designated  as  "the  courthouse."  at 
which  sales  of  such  character  were  made.  Sher- 
wood, J.,  concurred  in  the  result,  on  the  ground 
that  the  circumstances  of  the  sale  were  such  ah 
should  have  induced  the  trustee  not  to  make  the 
sale,  and  such  as  to  call  for  equitable  interposi- 
tion. Black  and  Gantt,  J.T.,  concurred  in  the 
result  on  the  ground  that  the  sale  should  have 
been  made  at  the  old  courthouse.  Barclay,  J., 
concurred  in  the  result  on  the  ground  that  the 
sale  could  not  be  mode  at  the  circuit  court  build- 
ing, and  that,  whenever  the  place  of  sale  is  not 
pointed  out  with  reasonable  certainty,  the  party 
entitled  to  resort  to  the  security  should  institute 
foreclosure  proceedings  in  court.  10  S.  W. 
389.  affirmed.— Stewart  y.  Brown,  (Mo.  Sup.)  20 
S.  W.  451. 

Terms  of  payment. 

21.  A  sale  under  a  trust  deed,  though  ad- 
vertised and  made  ostensibly  as  a  cash  sale, 
was  not  invalidated  by  a  private  agreement  be- 
tween the  purchaser  and  the  trustee  that  a 
part  only  of  the  bid  should  be  paid  in  cash,  and 
the  balance  carried  by  the  payees  of  the  original 
note  as  a  loan  on  toe  land,  since  such  agree- 
ment is  not  to  the  injury  of  the  mortgagor,  or 
those  claiming  under  him. — Chase  v.  First  Nat. 
Bank,  (Tex,  Civ.  App.)  20  S.  W.  1027. 

Inability  of  highest  bidder  to  pay. 

33.  Where,  at  a  cash  sale  of  property  under 
a  deed  of  trust,  the  debtor  makes  the  highest 
bid,  which  he  is  unable  to  pay,  it  is  not  error 
to  deed  to  the  next  highest  bidder. — ^Maloney  v. 
Webb,  (Mo.  Sup.)  20  S.  W.  G83. 


Setting  aside  stile — Inadequacy  of  price, 
S3._  A  sale  under  a  deed  of  trust  will  not  be 
set  aside  on  the  sole  ground  that  the  price  paid 
was  only  half  the  value  of  the  property.— Ma- 
loney T.  Webb,  (Mo.  Sup.)  20  &  W.  083. 

Motion. 

For  new  trial,  see  "New  Trial, "  I. 

In  arrest  of  judgment,  see  "Criminal  Law,"  ISSL 

To  dismiss  appeal,  see  "Appeal,  "58. 

To  make  more  definite,  see  "Pleading, "8,  0. 


See 


Multiplicity  of  Suits. 

'Equity,  "2. 


MITNICIPAL  COBFOSATIONS. 

See,  also,  "Counties;" "Highways;" "Schools  and 

School  DistriuU. " 
Ejectment  by  city  to  get  possession  of  street,  see 

"Ejectment,"!. 
Petition  by  landowner  to  enjoin  collection  of  local 

assessment,  see  "Equlty,"2. 

Ordinances. 

1.  A  dty  ordinance,  prohiMttng  stock  from 
running  at  large,  is  not  objectionable  on  the 
ground  that  it  applies  to  only  a  part  of  the 
city.— City  of  Chattanooga  v.  Norman,  (Tenn.) 
20  8.  W.  417.  »-,  I  , 

Proof  of  legal  enactment. 

2.  On  an  issue  as  to  whether  an  ordinance 
Imposing  a  certain  license  tax  was  duly  enacted, 
the  mayor  of  the  city  testified  that  he  was  pres- 
ent and  presided  over  the  meeting  of  the  city 
council  when  such  ordinance  was  adopted;  that, 
according  to  his  recollection,  it  was  adopted  by 
a  unanimous  vote  of  the  council  present;  that 
he  could  not  state  positively  that  such  were  the 
facts,  but  that  he  did  not  remember  of  any  ob- 
jections being  made  to  its  passage.  Hdd,  that 
the  evidence  was  suiBcient  to  warrant  a  finding 
that  the  ordinance  was  legally  enacted.— Heller 
V.  City  of  Alvarado,  (Tex.  CiT.  App.)  20  S.  W. 
1003. 

Occupation  taxes. 

8.  Under  Const,  art.  6,  |  1,  providing  that 
the  occupation  lax  levied  by  any  city  shall  not 
exceed  one  half  the  tax  levied  by  the  state  on 
the  same  profnssion  or  business,  a  city  cannot 
impose  a  license  for  revenue  on  an  occupation 
or  business  until  the  legislature  has  declared  that 
such  occupation  or  business  shall  be  taxed,  and 
has  fixed  the  amount  of  the  tax  thereon.  Hirsh- 
fleld  V.  City  of  Dallas,  (Tex.  App.)  15  B.  W. 
124.  so  far  as  in  conflict  with  this  decision,  over- 
ruled.—City  of  Laredo  T.  Loury,  (Tex.  App.)  20 
S.  W.  89. 

4.  Under  Const,  art  8,  |  1,  providing  that 
the  sum  a  municipal  corporation  may  collect  as 
a  tax  on  a  given  occupation  "shall  not  exceed  one 
half  of  the  tax  levied  by  the  state  for  the  same 
period  on  such  profession  or  business, "  the  legis- 
lature must  impose  a  tax  for  the  bunefll  of  the- 
state  before  a  municipal  corporation  can  tax  it. 
Hirshfield  v.  City  of  Dallas,  (Tax.  App.)  15  H. 
W.  124,  distinguished.— Hoefjing  v.  City  of  Ban 
Antonio,  (Tex.  Hup.)  20  B.  W.  85. 

5.  A  city  ordinance  authorized  the  city  coon- 
cil  to  impose  a  tax  on  individuals  within  the  city 
having  stalls  for  vending  meat.  Tbe  tax  was 
collected  under  tbe  coercion  of  criminal  proceed- 
ings against  defendants,  who  occupied  their 
private  stalls  for  vending  meat,  but  was  not  en- 
forced against  butcbers  occupying  stalls  in  like 
manner  rented  from  th<>  c'ty.  Held,  tbat  Cou&t. 
art.  8,  *  3,  providing  that  "all  occupation  t«xe« 
sUdd  be  equal  and  uniform  upon  the  same  class 
of  subjects  within  the  limit  of  tbe  authority  levy- 
ing the  tax. "  requires  sucb  a  tax  to  be  equal  and 
uniform  as  a  tax  upon  a  given  occupation  and  in 
its  collection,  and  tbe  failure  to  compel  the  col- 
lection of  tbe  tax  from  all  the  class  alike  was  ao 
evasion  thei-eof. — Hoelling  v.  City  of  Ban  Anto- 
nio, (Tex.  Sup.)  20  B.  W.  8S. 
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6b  The  grant  of  a  lloeose  under  •  ei^  charter 
authoriiing  abatcner  to  vend  meats  on  hii  prem- 
ises Is  not  an  official  permit  to  carry  on  a  busi- 
ness forbidden  by  the  state  unless  a  liuense  is 
first  obtained;  and  since  the  charter  does  not  in 
terms  provide  for  the  exaction  of  a  license  fee,  but 

Srovidesforthe  enforcementof  all  public  reRula- 
ons  b;  line  and  imprisonment,  a  sum  of  money 
demanded  and  received  under  such  license  was 
so  demanded  and  received  under  the  city's  au- 
thority to  levy  and  collect  occupation  taxes. — 
Hoefllng  V.  City  of  Bon  Antonio,  (Tex.  Sup. )  80 
ti.  VI.  bS. 

License    tax   on   vessels    entering 

harbor. 

7.  A  St  Louis  ordinance  requiring  a  license 
to  be  paid  by  bonts  entering  tue  harbor,  pro- 
vides tnat  a  reduction  of  40  per  cent,  from  the 
regular  rates  of  license  shnll  oe  allowed  to  ves- 
sels owned  by  residents  of  the  city.  Ucld,  that 
anch  license  fee  bein;:  a  "tnx,"  within  the  mean- 
ing of  Const,  art.  10,  {  3,  requiring  all  taxes 
to  be  "uniform  on  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  them,"  boats  which  have  been  taxed 
the  same  as  those  of  resident  owners  are  on- 
titled  to  the  Biime  reduction  in  the  mtes  of  li- 
cense without  regard  to  the  owner's  residence. — 
City  of  St  IjouU  v.  Consolidation  Cool  Co., 
(Mo.  Sup.)  20  S.  W.  GOO. 

Adjournment  of  council — ^Validity. 

8.  In  a  proceeding  to  oust  a  sinking  fund 
commissioner  of  the  city  of  Louisville  there  was 
eviilpiice  that  the  board  of  councilmen  met  on 
October  24th,  nnd  passed  a  resolution  for  u  Joint 
seuMiun  to  elect  a  sinking  fund  comniiHsioner, 
■which  was  rejected  by  the  board  of  nUlermen, 
which  board  also  rejected  another  resolution  of 
the  councilmen  for  an  niljoiiniment  to  October 
28th,  when  a  joiut  ni(>eting  would  be  held,  and 
that  on  the  same  ereniug  the  mii;ror  ndjounied 
the  board  of  nldermen  until  November  7th. 
Held,  that  the  ndjoiiriiment  wns  a  nullity,  within 
the  city  charter,  providiug:  "When  both  boards 
are  in  session,  one  shall  not  adjourn  without  the 
concurrence  of  the  other  for  n  longer  term  than 
twenty-four  hours,  and,  if  they  cannot  agree  on 
an  adjoiirnmiMit,  the  mayor  slinll  adjourn  them 
to  a  day  not  bej-ond  tlie  repulnr  time  of  meet- 
ing;" and  that  both  boards  were  left  in  session 
with  the  right  fo  meet  nest  day.— Tillman  ▼. 
Otter,  (Ky.)  aO  S.  W.  103(5. 

—  Election  of  sinking  fund  oommis- 
■lorer. 

9.  In  such  case,  where  the  board  of  council- 
men  and  six  of  the  aldermeu  met  on  the  next 
day,  and  pluintifT  received  more  than  two  thirds 
of  the  votes  of  the  general  council,  the  validity 
of  his  electlnn  cnnnot  lie  nttncked  on  the 
ground  that  n  majority  of  the  aldermen  were  not 

5 resent  —  Tillman   v.    Otter,    (Ky.)   20   S.    W. 
03a 

BegulatioQ  of  time  railroad  may  block 
orosslpg. 
10.  Under  a  Tillage  charter  giving  control 
over  the  public  streets,  and  power  to  pass  any 
ordinance  "usual  or  necessary  for  the  well-be- 
ing of  the  inhabitants,"  the  village  moy  limit 
tiie  time  trains  may  block  a  street  crossing. — 
Burger  v.  Missouri  Puc.  It.  Co.,  (Mo.  Sup.)  20 
&  W.  430. 

Policemen  —  Indictment  for  reAisal  to 
make  arrest  at  election. 
U.  Laws  ISOO,  S  10.  Rub«"c.  13.  regtdoting 
elections  in  the  city  of  Louisville,  after  eimmerat- 
ing  certain  acts  and  omissions  by  a  yioliceman  in 
connection  with  an  election,  for  which  he  shall 
be  liable,  says:  "Or  is  otherwise  derelict  on  duty 
at  such  precinct,  shall  be  dismissed  at  once  from 
his  office,  and  rendered  iufligible  to  sucli  ollice 
for  three  years  from  the  date  of  conncdon." 
HiJd,  that  where  an  indictment  charges  that, 
tltough  requested,  defendant  refused  lu  arrest 
a  person  intimidating  voter*  at  a  city  election. 


without  diarglng  anr  improper  motive  or  corrupt 
intention  lu  so  refumng,  or  that  he  acted  without 
reason  or  excuse,  or  with  knowledge  that  his 
failure  was  wrongful,  it  is  Insuffident. — Common- 
wealth ▼.  McPeek,  (Ky.)  20  S.  W.  230;  Same  v. 
Smidi.  Id.  221. 

Liability  for  torts  —  lojurles  arising  In 
performance  of  governmental  func- 
tions. 
12.  In  an  action  against  a  city  for  personal 
injuries,  it  appeared  that  plaintiff  had  been  com- 
mitted to  the  workhouse  in  satisfaction  of  a  fine 
imposed  for  violating  one  of  defendant's  ordi- 
nances, (St  Louis  (Jity  (Uiarter,  art  3,  §  26, 
par.  10.)  and  that  while  at  work  be  was  kicked 
by  a  mule  which  the  superintendent  of  the  work- 
house had  ordered  him  to  harness,  whereby  he 
raceived  the  injuries  complained  of.  Ucld,  that 
defendant  was  not  liable  for  such  injuries, 
though  the  superintendent  knew  that  the  mule 
was  vicious,  since  defendant  In  maintaining  the 
workhouse  and  committing  offenders  in  satisfao- 
tion  of  fines  imposed,  was  exercising  its  gov- 
ernmental functions.  Black,  J.,  dissenting.  — 
Ulrich  V.  City  of  St  Louis,  (Mo.  Sup.)  20  S.  W. 
4GU. 

Death  by  wrongful  act. 

18.  Munldpnl  corporations  are  not  within 
Rev.  St.  art,  2800,  subd.  2,  allowing  actual  dam- 
ages for  the  death  of  "any  person  through  the 
wrongful  act,  neglect,  or  default  of  "another;" 
said  section  being  confined  to  natural  persona 
only. — Ititz  v.  City  of  Austin,  (Tex.  Civ.  App.) 
20  S.  W.  1020;  Id.,  1031. 

Negligence  of  marshal  In  remov- 
ing dead  animals. 

14.  Under  an  ordinance  providing  that  the 
mnrshol  shnll  remove  and  bury  all  carcasses  of 
(leml  niiininls  the  owners  of  which  cannot  be 
a.scertnlned:  that  no  person  whose  horse  or  oth- 
er animal  has  died  shnll  permit  the  carcass  to 
lie  on  any  street  or  other  ground,  public  or  pri- 
vate, but  that  such  person  shall  remove  it  be- 
yond the  city  limits,  ami  deposit  it  not  less  than 
400  yards  from  any  private  residence, — the  place 
and  manner  of  deposit  are  entirely  within  the 
discretion  of  the  marshal,  and  the  city  will  be 
resixinsilile  for  his  ueirligent  performance  of 
sucn  duties.— City  of  Hillsboro  ▼.  Ivey,  (Tex. 
Civ.  Anp.)  20  S.  W.  1012. 

15.  Defond.int  city  used  certain  lands  ad- 
jacent to  plaintifT's  home  as  a  dumping  ground 
for  dead  aninuils,  and,  the  carcasses  not  being 
burned  or  buried,  the  stench  arising  therefrom 
WHS  offensive  to  plnintiff  nnd  bis  family,  and  in- 
jurious to  their  health,  riniutiff  complained  to 
the  city  authorities  of  the  nuisance  several 
times,  and  no  steps  were  taken  by  the  city  to 
abate  it.  Hvlil,  that  defendant  was  liable  for 
any  injuries  sustained  b.v  plaintiff  through  the 
mnlntpunnce  of  such  nuisnncp.  City  of  Sliennan 
r.  Laugham,  (Tex.  Sup.)  13  8.  \\.  1042,  fol- 
Inwed.— City  of  Hillsboro  v.  Ivey,  (Tex.  Civ. 
App.)  20  S.  W.  1012. 

Iti.  The  court  instructed  the  Jury  that.  If 
defendant  city,  under  a  legally  enacted  ordi- 
nance, ordered  its  marshal  to  remove  dead 
aiiinials  beyond  the  city  limits,  and  if  the  mar- 
shal, acting  under  such  ordinance,  passed  for 
tlie  purpose  of  protecting  the  sanitary  condition 
pf  said  city,  placeil  dead  animals  so  near  ^dain- 
ti(T"«  home  as  to  create  a  stench  which  injured 
plaintifT,  as  alleged  in  the  petition,  plaintiff  is 
entitled  to  recover.  tJilU,  that  such  mstruction 
Is  not  subject  to  the  objection  that  it  authorizes 
a  recovery  for  damages  caused  b.v  carcasses  de- 
posilted  by  others  than  the  marshal,  actini;  un- 
der an  ordinance  of  the  city. — City  of  Hillsboro 
T.  Ivey,  (Tex.  Civ.  App.)  20  S.  \V.  1012. 

Public  improvements. 

IT.  Laying  a  pavement  on  an  alley,  althou^ 
making  the  alley  somewhat  higher,  is  not  a 
change  of  grade,  within  the  meaning  of  an  ordi- 
nance requiring  the  same  reports,  etc.,  in  caaa 
of  a  cliange  of  grade  as  in  the  original  establislH 
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Public  Improyements — Change  in  plan 

after  letting  contract. 
18.  A  change  in  an  ordinance  for  paving  an 
alle^,  requiring  certain  stones,  wliich  were  to  be 
set  so  as  to  protect  abutting  bricli  walls  from  in- 
jnry  by  wa^on  hubs,  to  be  eight  inches  square, 
instead  of  six,  is  not  sufficiently  material  to  re- 
quire republication  and  another  letting  of  the 
work.— Bogard  v.  O'Brien,  (Ky.)  20  S.  W.  1097. 
Aasesstnents. 

IS.  Under  the  charter  of  the  olty  of  El  Paso, 
-i  130,  giving  power  to  make  street  improvmnentB, 
"provided  the  city  council  shall  pay  one  third 
and  the  owners  of  the  property  two  thirds  thepe- 
-of, "  as  it  does  not  appear  what  property  owners 
are  to  pay  "two  thirds  thereof,  "an  assessment 
for  such  improvements  on  the  owners  of  abutting 

S-operty  cannot  be  sustained.— City  of  El  Pasov. 
UDdy,  (Tex.  Sup. )  20  8.  W.  140. 

20.  Rer.  St  art.  376,  defining  the  powers  of 
the  city  coundl  In  regard  to  the  constniction  of 
sidewalks  and  the  collection  of  the  costs  from 
abutting  owners,  is  not  in  any  manner  controlled 
by  articles  474^-477,  relating  to  the  improvement 
of  avenues,  streets,  or  alleys;  nor  is  It  con- 
trolled, as  to  tlic  manner  of  sale  of  abutting 
property  for  such  costs,  by  article  446,  relating 
to  the  sale  of  real  estate  for  taxes. — Bordages 
T.  UigginB,  (Tex.  Civ.  App.)  20  S.  W.  72& 

— —  Assesament  on  homestead. 

21.  The  fact  that  a  lot  fronting  on  a  side- 
walk constructed  under  proper  authority  is  a 
homestead  does  not  defeat  the  lien  for  the  costs 
of  constructing  the  sidewalk,  nor  prevent  it  from 
being  sold  in  satisfaction  thereof. — Bordages  v. 
Higgins,  frex.  Civ.  App.)  20  S.  W.  726. 

Collection  of  assessments. 

23.  \^1l<■^e  the  statutes  regulating  the  con- 
struction of  oidewalks  in  cities,  and  the  collec- 
tion of  special  assessments  of  taxes  therefor,  pro- 
vide, in  addition  to  the  ordinary  mode  of  collect- 
ing taxes  by  notice  and  sale,  that  the  city  may 
Institute  suit  and  recover  personal  judgment 
against  the  owner  of  the  abutting  premises  for 
t£e  amount  of  such  tax,  such  statute  does  not 
authorize  a  suit  foreclosing  a  lien  for  tiuch  taxes 
osainRt  the  property,  and  a  judgment  in  such 
case,  and  sole  thereunder,  are  void.  19  S.  W. 
446,  reversed.  —  Bordages  v.  Higgins,  (Tex. 
Snp.)  20  S.  W.  184. 

28.  Where  the  statntes  regulating  the  con- 
Mtructiou  of  sidewalks  in  citius,  and  the  collec- 
tion of  special  aHsessments  of  taxes  therefor, 
provide,  in  addition  to  the  ordinary  mode  of 
eolleeting  taxes  by  notice  and  sale,  that  the 
fity  may  instituto  suit  and  recovi-r  personal 
judgment  against  the  owner  of  the  abutting 
preniisos  for  the  amount  of  such  tax,  such  stat- 
ute does  not  authoi-izi'  a  suit  foreclpsing  a  lien 
for  such  taxes  against  the  property,  and  a  judg' 
DiMit  in  such  (ASt!,  and  sale  thereunder,  are 
void,  and  tliis  though  there  is  an  ordinance  pro- 
viding for  such  a  lien  and  foreclosure,  since  a 
city  council  has  no  authority  to  enact  ordi- 
nances inconsistent  with  a  statute. — ^Bordages  v. 
Higgins,  (Tex.  Sup.)  20  S.  W.  1S4. 

24.  Under  Rev.  St  art.  376,  providing  that 
the  cost  of  the  construction  of  a  sidewalk  shall 
be  defrayed  by  the  owner  of  the  abutting  prop- 
erty, and  the  costs  of  any  sidewalk  constructed 
by  the  city  shall  be  collected,  if  necessary,  by  the 
sale  of  the  lot  or  part  of  the  lot  or  block  on 
which  it  fronts,  in  such  a  manner  as  the  city 
coundl  may  by  ordinance  provide,  the  city  conn- 
eU  has  power  to  provide  that  the  lien  on  the 
•butting  property  for  the  cost  of  constmction 
may  be  enforced  by  suit  in  a  court  of  competent 
jurisdiction.  20  S.  W.  184,  reversed. — Bordages 
V.  Higgins,  (Tex.  Civ.  App.)  20  S.  W.  726. 

Suit  to  eigoin  collection  of  assessment 
—Issues  triable. 

ffiS.  Where  a  city  has  condemned  property 
tat  the  purjKtBe  of  opening  a  street,   awarded 


damages  therefor,  and  assessed  the  benefits  on 
the  various  property  holders,  the  qne.<itioB 
whether  the  dty  had  acquired  title  to  the  prop- 
erty sought  to  De  condemned  by  dedication  or 
relinquishment  from  the  owners  thereof  before 
the  condemnation  proceedings  were  initiated 
is  triable  only  in  the  proceedings  to  condemn, 
and  cannot  be  raised  in  suits  to  enforce  the 
tax  bills,  nor  in  a  collateral  suit  by  the  owners 
of  the  properly  asnessed  to  enjoin  collection  of 
the  tax.  Cltar  of  St  Iiouis  v.  Kanken,  9  S.  W. 
910,  96  Mo.  4te7,  and  City  of  St.  Lonis  v.  Brew- 
ing Co.,  10  S.  W.  477,  iJe  Mo.  677,  followed.— 
Michael  t.  City  of  St.  Louia,  (Mo.  Sup.)  20  & 
W.  666. 

Constitutional  limitation  of  indebted- 
ness. 

2a.  Const,  art.  10,  (  11,  provides,  interaltn.  that 
In  cities  and  towns  having  less  than  10,000  and 
more  than  1 ,000  inhabitants  the  annual  rate  of  taxa- 
tion shall  not  exceed  50  cents  on  tiW,  but  that  in 
counties,  cities,  and  school  districts  the  specified 
rates  may  be  Increased  by  a  two-thirds  vote  for  tbe 
purpose  of  ereoting  public  buildings.  Section  18 
provides  that  "no  county,  city,  or  town  •  •  • 
shall  be  allowed  to  become  Indebted  in  anyman- 
ner  or  for  any  purpose  to  an  amount  exceeding 
In  any  year  the  income  and  revenue  provided  for 
snch  year,  without  the  assent  of  twotbiri^s  of  the 
voters, "  etc.  Held,  that  a  town  of  less  than  10,- 
OUO  and  more  than  1,000  inhabitants  coala  not  by 
a  two  thirds  vote  issue  bonds  and  levy  a  tax  ex- 
ceeding 50  cents  on  (100,  for  the  purpose  of 
constructing  waterworks  and  an  electric  light 
plant— Slate  v.  Town  of  Columbia,  (Mo.  Bnpu) 
20  S.  W.  90. 


See  "Homicide. " 


Murder. 


Mutual  Benefit  Xusurance. 

See  "Insorance, "  8. 


IJ-AMB. 

Allegation  In  Indictment,   see   "Indictment  and 

Information, "  4,  5. 
Mistake  in  juror's  name,  see  "Jury,"ll. 

Idem  sonans. 

A  commission  was  issued  to  take  Uie 
deposition  of  one  "Charles  Emerly,"  but  was  re- 
turned with  the  deposition  of  "Charles  Km- 
ley."  Bdd,  the  two  names  were  idem  sonans, 
and  the  deposition  was  properly  received. — (Jal- 
veston,  H.  &  S.  A.  Ry.  Co.  v.  Daniels,  (Tex. 
Civ.  App.)  20  S.  W.  955. 

N'aturallzation. 

See  "Aliens." 

NEGUQENCE. 

See,  also,  "Death  by  Wrongful  Aot. " 
Contributory  negligence,  injnrles  at  crossings,  ■«■ 

"Railroad  Companies, "  20-83. 

of  passenger,  see  "Carriers, "  85-87. 

of  person  trespassing  on  streetcar,  see'Horsa 

and  Street  Railroads. " 
Kxcessive  damages,  see  "Damages, "  8-13. 
Failure  to  deliver  telegram,  see  "Telegraph  Com- 
panies. " 
to  remove  debris  from  adjoining  land  after 

tornado,  see  "Adjoining  Landowners. " 
Liability  of  city,  see  "Municipal  Corporations,* 

12-15. 
Measure  of  damages  for  penonal  injuries,  ma 

"Damages,  "6, 6. 
Of  carrier,  see  "Carriers. " 
Of  master,  see  "Master  and  Servant, "  ft-48. 
Of  railroad  company,  see  "Railroad  Compantea," 

ia-35. 
liability  of  receiver,  see  "Railroad  Comp*- 

nies,"6-8. 
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Of  Ncelver,  HabQltr  of  rsdroad  company,  see 

"Railroad  Ck>mpanles, "  9-11. 
Of  ■treet-rallroad  company,  Injnxy  to  passenger, 

8«e  "Carriers,"  16, 1& 

Iiiability  for  acts  of  independent  oon- 
traotor. 

1.  Where  the  owner  of  premises  within  a 
city  employs  an  independent  contractor  to  do 
work  thereon  which  inyolves  blasting,  through 
which  a  person  not  connected  with  the  work  is, 
injured,  the  owner  is  liable  If  he  knew  thatl 
blasting  was  necessary,  or  learned  that  it  was; 
being    done,    and    faUed    to    take    reasonably' 
prompt  and  efficient  measures  to  prevent  in-| 
jury    to    other    people.— Jones    t.    McMinimy,  | 
(Ky.)  20  8.  W.  436.  I 

2.  Where  a  person  not  in  the  actual  posses-  I 
sion  of  a  strip  of  land,  the  title  to  which  is  in 
another,    without   the    latter's    consent    enters 
thereon  by  his  agents,  and  excavates  so  as  to  | 
injure  the  adjoining  building  of  the  owner,  he  is  I 
liable  therefor;   and  it  makes  no  difference  that 
the  person  who  actually  committed  the  injury 
is  an  independent  contractor  with  him,  where 
the  work  is  done  with  bis  knowledge  and  con- 
sent, and  for  his  use  and  benefit.— Crenahaw  r. 
TJllman,  (Mo.  Sup.)  20  S.  W.  1077. 

Bemote  and  proximate  cause. 

8.  A  petition,  in  an  action  to  recover  for 
personal  injuries,  alleged  that  defendant  negli- 
gently and  nnlawfully  stopped  a  freight  train 
across  a  public  street;  that,  while  plaintiff  was 
attempting  to  cross  such  street  between  two 
cars  of  such  train,  defendant,  without  wnruing, 
backed  such  train,  thereby  causing  plaintiff's 
injury.  Held,  that  the  two  alleged  causes  of  in- 
jury were  not  separable,  in  the  sense  that  one 
only  would  be  the  proximate  cause  of  such  in- 
junr.— Bunger  v.  Missouri  Pac.  R.  Co.,  (Mo. 
Sup.)  20  S:  W.  430. 

4.  Where  plaintiff,  in  attemptfng  to  board  a 
train  as  it  is  leaving  a  station,  slips  and  is  drag- 
ged along  the  platform  and  injured  by  falling 
into  a  ditch  several  yards  distant  which  the  rail- 
road company  is  digging  for  the  purpose  of 
drainage,  the  negligent  act  of  plaintiff  in  attempt- 
ing to  board  the  moving  train  is  the  proximate 
cause  of  the  injury. — Bailey  v.  Cincinnati,  N.  O. 
*  T.  P.  R.  Co.,  (Ky.)  20  S.  W.  198. 

5.  The  sons  of  plaintiff's  intestate,  who 
were  expecting  their  father  to  arrive  in  an  in- 
toxicatea  condition  on  defendant's  train,  were 
waiting  in  the  sitting  room  of  the  depot  for 
his  arrival,  to  protect  him  on  the  way  home, 
and  were  driven  away  by  the  depot  agent.  The 
agent  did  not  know  that  he  was  drunk,  or  like- 
ly to  arrive  in  that  condition,  or  that  the  boys 
were  sent  to  protect  him  on  account  of  bis  ex- 
pected helplessness  from  intoxication.  He  ar- 
rived in  an  intoxicated  condition,  and,  placing 
bis  baggage  in  charge  of  the  agent,  started  up 
town,  but  returned  shortly  afterwards,  and, 
going  to  sleep  on  or  near  the  track,  was  run 
over  by  a  train,  from  which  injuries  he  died. 
HM,  that  his  negligence,  and  not  the  act  of  the 
agent  in  driving  away  the  boys,  was  the  proxi- 
mate cause  of  hin  death,  and  that  plaintiff  could 
not  recover  on  that  ground. — Hozwadosfskie  v. 
International  &Q.if.  By.  Co.,  (Tex.  Civ.  App.) 
20  8.  W.  87Z 

Dangerous  premises — Instructions. 

6.  In  an  action  for  Injuries  caused  by  fall- 
ing at  night  into  an  opening  in  the  sidewalk  by 
defendant's  premises,  the  court,  having  charged 
that,  if  plaintiff  was  injured  by  the  failure  of 
defendant  to  provide  a  proper  railing,  theb 
verdict  should  be  for  plaintiff,  added  the  qnaii- 
fication,  unless  a  smtable  railing  had  been 
placed  around  the  opening,  and  it  had  been  re- 
moved without  the  knowledge  of  defendant, 
and,  by  the  exercise  of  ordinary  care,  defendant 
conld  not  have  known  of  such  removal.  The 
evidence  for  plaintiff  showed  thot  when  he  was 
discovered  at  the  bottom  of  the  opening,  in  the 
morning,  whatever  railing  there  had  been  at 
the  western  end,  which  was  three  or  four  feet 
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wide,  was  broken  down.  Defendant  intro- 
duced evidence  that  there  had  been  around  the 
opening  a  sufficient  iron  railing,  that  the  west- 
em  end  had  been  removed  to  admit  some  boil- 
ers into  the  cellar,  but  it  was  in  good  condltioD 
on  the  night  of  the  accident,  but  there  was  no 
evidence  of  the  removal  of  the  railing  without 
defendant's  consent.  Beld,  that  the  qualifica- 
tion should  not  have  been  added  to  the  instruc- 
tion.—Goltz  V.  Griswold,  (Mo.  Sup.)  20  8.  W. 
1044. 

Contributory-  negligence. 

7.  The  evidence  showed  that  the  opening  In- 
to which  plaintiff  fell  was  on  the  north  side  of 
an  alley  next  to  defendant's  hot«l,  and  three  or 
four  feet  wide;  that  while  plaintiff  was  crossing 
the  alley,  on  a  dark  night,  his  hat  blew  off  into 
the  alley;  that  he  followed  it  on  a  fast  walk, 
touchin|;  the  wall  of  the  hotel  with  one  hand, 
and  trymg  to  catch  his  hat  with  the  other,  and 
while  so  doing  pitched  into  the  opening.  BM, 
that  there  was  nothing  in  these  facts  to  warrant 
suggestions  in  the  instructions  given  the  jury  by 
the  court,  that  plaintiff  might  have  been  thrown 
Into  the  opening  by  some  unknown  force,  or  that 
he  heedlessly  ruuied  into  it.  Barclay,  J.,  dis- 
senting.—Goto  T.  Griswold,  (Mo.  Sup.)  20  S. 
W.  1044. 

6.  It  appeared  that  the  place  where  plain- 
tiff's Intestate  lay  down  between  the  depot  and 
the  tra<^  waa  obscured  by  the  platform,  so 
that  he  could  not  be  seen  by  any  one  on  the 
approaching  train  by  which  he  was  killed  by 
the  use  of  the  utmost  care.  EM  that,  even  if 
it  was  negligence  on  the  part  of  the  company 
not  to  have  the  depot  and  its  approaches  so 
lighted  up  that  plaintiff's  intestate  conld  have 
been  seen,  his  contributory  negligence  would  be 
a  bar  to  an  action  to  recover  for  his  death. — 
Rozwadosfskie  v.  International  &  Q.  N.  Ity. 
Co.,  (Tex.  Civ.  App.)  20  S.  W.  872. 
Of  children. 

0.  In  an  action  for  the  death  of  plaintiff's 
son,  a  boy  10  years  old,  it  appeared  that  while 
on  the  street  unattended  he  was  run  over  by  de- 
fendant's street  car,  which  was  drawn  by 
mules.  The  boy  knew  the  street  well;  it  was 
daylight;  the  mules  were  moving  at  a  walk,  and 
he  could  have  seen  the  car  if  he  had  looked. 
UM,  that  it  was  error  to  charge  that  the  de- 
ceased had  a  right  to  presume  that  defendant 
had  complied  with  the  law  as  to  providing  bells 
for  the  mules  in  the  absence  of  knowledge  to 
the  contrary,  as  it  was  a  question  for  the  jury 
whether,  if  he  had  exercised  due  care,  deceased 
would  not  have  observed  the  absence  of  bells. 
— livnch  V.  Metropolitan  St  Ry.  Co.,  (Mo.  Sup.) 
20  S.  W.  042. 

10.  In  an  action  for  the  death  of  a  child  mn 
over  by  a  street  car,  an  instruction  that  deceased 
was  required  to  exercise  only  such  care  as  might 
be  expected  of  a  l>oy  of  his  age  and  capacity, 
and  that  the  same  degree  of  care  in  avoiding 
danger  is  not  required  from  a  person  of  tender 
yean  and  imperfect  discretion  as  from  a  maturer 
person  of  more  discretion,  was  erroneous  in  as- 
suming that  deceased  was  a  person  of  imperfect 
discretion.  Instead  of  leaving  the  question  to  the 
jury,  and  also  in  failing  to  tell  the  jury  that 
plaintiff  must  show  that  the  boy  was  using  the 
care  of  one  of  his  age  and  capacity  at  the  time 
of  the  Injury.— Lynch  v.  Metropolitan  St.  Ry. 
Co.,  (Mo.  Sup.)  20  S.  W.  642. 

Care  of  children. 

11.  In  an  action  for  the  death  of  a  child  run 
over  by  a  street  car,  where  there  was  evidence 
that  deceased  had  been  taken  out  of  school  be- 
cause of  a  defect  In  his  speech,  it  was  a  ques- 
tion for  the  jury  whether  plaintiff,  the  mother  of 
the  child,  was  negligent  in  allowing  him  to  go 
on  the  street  unattended. — Lynch  v.  Metropol- 
itan St.  Ry.  Co.,  OIo.  Sup.)  20  S.  W.  642. 

Comparative  negligence. 

12.  On  one  of  two  intersecting  streets  were 
three  railroad  tracks,  two  belonging  to  defend- 
ant and  one  to  another  company.     Plaintiff,  a ' 
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boy  13  years  old,  was  picking  tip  pebbles  from 
the  street,  and  examining  tliem,  while  crossing 
the  tracks,  and  had  crossed  the  track  not  owned 
by  defendant  just  ahead  of  a  train  going  south 
thereon.  'WTule  between  such  track  and  the 
adjoining  track  of  defendant  he  was  struck  by  a 
train  going  north  on  the  latter  at  the  rate  of 
seven  miles  an  hour,  and  in  the  act  of  making  a 
flying  switch.  The  bell  was  rung,  but  the  engine 
was  running  backwards,  pushing  two  gondola 
cars  and  pulling  four  box  cars.  No  one  was  on 
the  front  cars,  and  there  was  no  watchman  at  the 
crossing.  AVhen  the  box  cars  were  cut  off,  the 
speed  of  the  engine  was  increased,  and  plaln- 
tuF,  becoming  alarmed  at  a  cry  of  danger, 
stepped  near  defendant's  track,  and  was  strnck 
by  the  front  car.  Held,  that  plaintiff  was  not 
guilty  of  such  contributory  negligence  as  to  pre- 
vent a  recovery,  being  guilty  of  ordinary  negli- 
gence, while  defendant  was  guilty  of  the  high- 
est degree  of  negligence,  where  the  highest  de- 
gree of  care  was  required.— Kentucky  Cent.  By. 
Co.  V.  Smith,  (Ky.)  20  S.  W.  392. 

13.  It  is  a  high  degree  of  negligence  for  a 
railroad  company  to  make  a  running  or  flying 
switch  on  a  street  in  a  populous  part  of  a  ci^. 
—Kentucky  Cent  Ry.  Co.  t.  Smith,  (Ky.)  20 
S.  W.  392. 

14.  An  instmcUon  that  defendant's  employes 
were  required  to  exerdse  only  ordinary  care,  to 
give  warning  of  the  train's  approach  by  bell  or 
whistle,  and,  if  given,  defendant  was  not  liable, 
and  that,  if  plamtifl  was  guilty  of  negligence, 
he  could  not  recover,  if  but  for  the  negligence 
the  injury  would  not  hare  been  sustained,  un- 
less defendant  became  aware  of  the  danger, 
and  the  exercise  of  ordinary  care  would  have 
avoided  the  injury,  is  not  prejudicial  to  defend- 
ant, being  more  favorable  to  it  than  the  law 
authorizes. — Kentuclcy  Cent.  Ry.  Co.  v.  Smith, 
(Ky.)  20  S.  W.  892. 

Eridenoe — Bepairs  after  accident. 

15.  In  an  action  for  personal  injaries  re- 
ceived by  a  passenger  on  defendants  railroad 
tlirough  the  car,  in  which  she  was,  running  off 
the  track,  evidence  that  soon  after  the  wreclt 
some  ties  had  been  replaced  and  others  reset, 
on  which  there  were  no  marks  made  by  wheels 
rnnning  off  the  track,  is  not  admissible  as  ati 
admistdon  by  defendants  that  the  track  was  de- 
fective.—Pordyce  T.  Withers,  (Tex.  Civ.  Apn.> 
20  S.  W.  76& 

NEQOTIABLE  INSTBTJMENTS. 

Action  on  lost  note,  see  "Lost  Instruments. " 
Alteration  of  note,  see  "Alteration  of  Instruments. " 
Release  of  Joint  obligor,  see  "Release  and  Dis- 
charge, "  3. 

Negotiability. 

1.  The  words,  "without  interest  thereon  if 
ftii  at  maturity;  if  not  paid  at  maturity,  to 
bear  10  per  cent,  interest  from  date," — in  a 
promissory  note  negotiable  l>y  its  terms,  do 
not  render  the  amount  to  be  paid  uncertain, 
80  as  to  deprive  the  note  of  its  negotiable 
character.  43  Mo.  App.  632,  affirmed.— Hope  v. 
Barker,  (Mo.  Sup.)  20  S.  W.  567. 
<:!oii8ideratioi . 

'■i.  A  note  given  in  consideration  of  a  prom- 
ise by  the  ^ayee  not  to  prosecute  the  maker's 
son  for  forging  and  passing  a  note  on  him,  and 
to  conceal  all  his  knowledge  of  the  fori?ery 
from  the  officers  of  the  law,  is  v<rid.— Wellram 
r.  Norwood.  (Tex.  Civ.  App.)  20  S.  W.  1129. 

3.  A  note  voluntarily  given  in  renewal  of 
another  note,  which  was  procured  by  fraud, 
has  a  valid  cousideration  where,  by  the  re- 
'newal,  litigation  was  compromised;  and  the 
fraud  in  ttie  first  transaction  is  no  defense  to 
an  action  ou  the  renewal  note  unless  the  com- 
promise has  been  rescinded.— Clough  v.  Holden, 
(Mo.  Sup.)  20  S.  W.  695. 

Parties. 

4.  When  defeiidiiiit  caUe<l  on  plaintiff  for 
■Moay  to  be  loaned  him  pursuant  to  agreement. 


plaintiff  caused  it  to  be  paid  to  blm  by  the  bank 
of  which  plaintiff  was  president.  The  note  given 
in  security  was  made  payable  to  the  bank,  but 
plaintiff  was  bound  to  the  bank  for  the  amount, 
and  it  was  regarded  as  his  obligation  by  him 
and  the  bank  authorities.  Udtl,  that  these 
facts  constituted  plaintiff  the  real  owner  of  the 
note,  and  the  benefician^  of  the  security  given 
therefor.— XlcCarty  v.  Brackenridge.  H^ex.  (3t. 
App.)  20  S.  W.  997. 

Indorsement  and  transfer. 

5.  The  doctrine  that  when  a  person  not  a 
party  to  a  note  puts  his  name  upon  it  before  de- 
livery he  thereby  makes  himself  an  original  prom- 
isor does  not  apply  to  a  note  payable  to  the 
maker,  and  Indorsed  before  Indorsement  or  ne- 
gotiation by  the  maker.— First  Nat  Bank  v. 
Payne.  (Mo.  Sup.)  30  H.  W.  41. 

6.  Where  the  maker  of  a  renewal  note  is, 
because  of  his  failure  to  repudiate  the  same, 
precluded  from  pleading  fraud  in  the  transac- 
tion in  which  the  original  note  was  given,  the 
indorser  is  in  no  better  position. — Clough  v. 
Holden.  (Mo.  Sup.)  20  S.  W.  (505. 

7.  Where  a  note,  indorsed  by  the  payee, 
and  discounted  at  bank,  is  not  paid  when  due, 
but  the  payee  takes  from  the  maker  a  new  note, 
and  then,  to  enable  it  to  discount  said  note 
and  pay  off  the  old  note,  procures  the  indorse- 
ment of  third  persons,  but  not  at  the  request  of 
the  maker,  after  which  indorsement  is  made 
by  the  payee,  no  such  intention  of  the  indorsers 
to  strengthen  the  credit  of  the  maker  is  shown 
as  to  render  them  liable  to  the  payee,  either 
as  joint  makers  or  guarantors. — Morrison  JLum- 
ber  Co.  v.  Lookout  Mountain  Hotel  C<o.,  (T«iui.) 
20  S.  W.  292. 

Bona  fide  purchasers. 

8.  One  taking  a  note  made  out  In  the  nam 
of  a  corporation,  signed  by  its  treasurer  and 
payable  to  the  latter  individually,  Is  affecto' 
with  notice  of  the  treasurer's  want  of  authority 
to  make  such  note.— Chemical  Nat.  Bank  v 
Wagner,  (Ky.)  20  S.  W.  535;  First  Nat.  Banl- 
V.  Same,  Id. 

Sureties — Release. 

9.  Where,  in  an  action  against  the  sureties 
on  a  note,  it  appears  that  at  the  time  defendants 
signed  as  such  sureties,  and  subsequent  thereto, 
plaintiffs  held  mortgages  on  sufficient  of  the 
maker's  property  to  pay  all  of  his  indebtedness 
to  them,  and  that,  by  failure  to  record  the  same 
and  to  prevent  the  mortgagor  from  disi>osing  of 
the  mortgaged  property,  thoy  realized  but  little 
from  such  security,  a  judgment  for  defendants 
Is  not  erroneous.— (Jalbraith  v.  Townsend,  (Tex. 
CiT.  App.)  20  S.  W.  943. 

Ertect  of  misrepresentations. 

10.  Where,  in  an  action  by  the. payees  of  a 
note  against  the  sureties,  it  appears  that  de- 
fendants were  induced  to  sign  as  sureties  by  the 
representation  of  plaintiffs  that  they  had  mort- 
gages securing  all  of  the  maker's  ind?btedncS8  to 
them,  when  they  had  mortgages  securing  only 
part  of  such  indebtedness,  plaintiffs  are  not  en- 
titled to  recover. — Galbraith  v.  Townsend,  (Tex. 
CiT.  App.)  20  S.  W.  048. 

Protest. 

11.  In  an  action  against  the  indorser  of  a 
note  the  certificate  of  protest  for  nonpayment 
recited  that  the  notary  "went  witli  the  original 
note  to"  the  office  of  the  maker  in  Chicago, 
111.,  "at  6:20  P.  M.,  to  demand  payment  there- 
on, and  found  the  door  locked,  *  *  •  where- 
upon L  the  said  notary,  »  •  •  did  protest," 
etc.  Held,  that  since  the  supreme  court  of  Illi- 
nois has  held  that  the  certificate  of  the  notary 
protesting  paper  for  nonpayment  is  presump- 
tive evidence  of  presentment  during  proper 
hours  of  business,  'and  that  such  hours,  except 
in  case  of  bank  paper,  range  through  the  whole 
day  down  to  t>edtime  in  the  evening,"  the  court 
properly  held  that  the  presentment  was  made 
witniu  business  hours,  and  excluded  evidence 
to  the  contrary.— Clough  v.  Holden,  (Mo.  Sop.) 
20  8.  W.  «i95. 
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Actions  on — Frematurity. 

12.  A  petition  alleged  in  one  count  that  de- 
fendants agreed  to  hny  certain  land  from  him  at 
an  agreed  price,  part  of  which  should  be  paid 
two  years  after  the  land  should  be  conveyed,  and 
prayed  judgment  for  an  unpaid  balance  of  this 
last  payment,  while  the  second  count  was  based 
on  a  note  Biven  for  said  deferred  payment.  The 
suit  was  Degun  before  expiration  of  the  two 
years  and  before  maturity  of  the  note.  BM, 
<hat  the  action  was  prematurely  brought. — 
Heard  v.  Ritchey,  (Mo.  Sup.)  20  S.  W.  790. 

By  pledgee. 

18.  Where  a  note  is  transferred  by  Indorse 
ment,  the  transferee  may  maintain  action  there- 
on, though  he  holds  it  as  security  for  a  debt  of 
less  amount  than  the  note.— Jackson  t.  Fawlkes, 
<Tai.  Hup.)  ao  8.  W.  186. 

Against  indorser  alone. 

14.  Under  1  Kev.  St.  I  2384,  which  prorides 
that  "all  contracts  which  by  the  common  law 
are  joint  only  shall  be  construed  to  be  joint 
and  several,"  and  section  2887,  which  provides 
that  "in  all  cases  of  joint  obligations  and  joint 
assumptions  of  copartners  or  others  suits  may 
be  brought  and  prosecuted  against  any  one  or 
more  of  those  who  are  liable,  an  indorser  of  a 
aote  may  be  sued  thereon  alone. — Clooj^  T. 
Holden.  (Mo.  Sup.)  20  8.  W.  696. 

Intervention  by  transferrer. 

16.  In  an  action  on  a  note  transferred  to 
plaiotift  as  oollateral  for  a  debt  of  less  amount 
than  the  note,  the  transferrer  may  interrene  to 
protect  his  interest— Jaclnon  v.  I^twlkaa,  (Tex. 
Sup.)  SO  a.  W.  ISO. 

Pleading. 

16.  In  an  action  on  a  note,  a  plea  that  the 
note  waa  executed  in  consideration  of  plaintiff's 
promise  to  deliver  np  to  defendant  a  certain 
other  note,  and  that  he  has  failed  to  deliver  it, 
without  allegiug  that  the  promise  was  to  de- 
liver such  note  at  any  particular  date,  is  bad. — 
Welbom  v.  Norwood,  (Tex.  CXv.  App.)  20  & 
W.  1129. 

17.  In  an  action  on  a  note,  a  plea  that  it 
was  executed  in  consideration  of  plaintiffs 
promise  to  refrain  from  prosecuting  defend- 
ant's son  for  forging  and  passing  a  note 
claimed  by  plaintis:  to  have  Deen  forged  by 
himl  and  to  conceal  from  the  officers  of  the  law 
his  knowledge  of  such  forgery,  shows  an  agree- 
ment by  plaintiff  not  to  prosecute  defendant's 
son  for  forgery,  to  stifie  a  prosecution,  and 
suppress  evidence  with  reference  to  the  investi- 
gation of  a  felony,  and  is  not  objectionable  be- 
canae  it  does  not  positively  allege  that  defend- 
ant's son  forged  the  note. — Well>om  t.  Nor- 
wood, (Tex.  CSt.  App.)  20  S.  W.  1129. 

15.  where  the  petition  alleged  that  the  writ- 
ing sued  bn  was  executed  "as  the  considera- 
tion for  a  lot  of  land  to  be  conveyed  by  said" 
A.,  the  payee  therein,  "to  said  B.,  [defendant,] 
upon  tile  payment  of  said  debt,"  it  was  bad,  for 
a  failure  to  allege  that  A.  had  performed  his 
covenant  to  convey,  or  that  he  or  his  represent- 
atives were  able,  ready,  or  willing  to  perform. 
Calvin  t.  Duncan,  12  Bush,  lOL  followed.— 
Brown  v.  Beady,  (Ky.)  20  S.  W.  1036. 

19.  In  such  case,  a  plea  of  no  consideration 
is  not  necessarily  a  denial  of  any  allegation  in 
the  petition,  and  is  new  matter,  which,  if  not 
replied  to.  must  be  taken  as  true.— Brown  v. 
Beady,  JKy.)  20  8.  W.  1036. 

30.  The  petition  <m  a  note,  bond,  or  other 
like  instrument  must  aver,  in  substance,  its  exe- 
cution and  delivery;  and  a  plea  thereto  of  non 
est  factum  completes  the  issue,  and  no  reply  is 
necessary.  Trustees  v.  Fleming,  10  Bush,  234, 
distinguished.— Brown  v.  Beady,  (Ky.)  20  8. 
W.  1036. 

—  Pleading  and  proof  of  fraud. 

81.  In  an  action  on  a  note  under  a  plea  of 
fraud  in  procuring  the  note  in  suit,  evidence  of 
fraud  in  procuring  a  note  of  which  the  one  in 


suit   is   a   renewal  is  Inadmissdble. — Clough  t. 
Holden,  (Mo.  Sup.)  20  S.  W.  69S. 

Judgment. 

22.  In  an  action  on  a  bill  of  exchange  ac- 
cepted by  defendants  and  transferred  to  plain- 
tiff, in  good  faith,  l^efore  maturity,  it  is  not  er- 
ror to  enter  judgment  for  the  face  of  the  instru- 
ment, with  interest  from  its  maturity,  though 
plaintiff  purchased  it  at  a  discount.  18  S.  W. 
752,  83  Tex.  424,  followed.— Petri  v.  Fond  da 
Lao  Nat  Bonk,  (Tex.  Sup.)  20  S.  W.  777. 

ZTe^oes. 

As  jurymen,  see  "Jury, "  S. 

Newly-DlsooTored  Evidence. 

See  "  Criminal  Law, "  16&-168 ;  "New  Trial, "  fr-S. 

lOSW  TBIAIi. 

In  criminal  oases,  see  "Criminal  Law,"  1S4-168. 
In  prosecution  for  assault  with  intent  to  murder, 

see  "Homicide, "  100. 
Objections  waived,  see  "Judgment, "  20. 

Application. 

1.  Civil  Code,  I  343,  provides  that  a  motion 
for  a  new  trial  must  be  by  written  grounds  filed 
at  the  time  of  making  the  motion.  Section 
342,  as  amended,  provides  that  the  motion 
must  be  made  within  three  days  after  the  ver- 
dict, or,  when  there  is  a  special  verdict,  with- 
in tliree  days  after  judgment  on  the  special 
finding,  unless  unavoidably  prevented,  except 
for  the  cause  mentioned  in  section  340,  subsec. 
7.  Hdd,  that  where  a  motion  for  a  new  trial 
was  made  within  the  proper  time,  and  over- 
ruled, the  co"rt  was  not  authorized,  on  motion 
of  the  defeated  party,  to  set  aside  the  order 
overruling  such  motion,  to  enable  such  partr  to 
file  additional  grounds  for  a  new  trial,  which 
were  not  within  the  exceptions  mentioned. — 
Kentucky  Cent.  ^.  C3o.  t.  Smith,  (Ky.)  20  8. 
W.  392. 

Misconduct  of  juror. 

2.  Misconduct  of  a  juror  cannot  be  estab- 
lished by  testimony  of  third  parties  to  his  ad- 
missions of  such  misconduct. — Easley  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  1073. 

;<.  Defendant  moved  for  a  new  trial  l>e- 
cause  a  juror  had  said  during  one  of  the  recesses 
that  "the  railroad  should  be  made  to  pay  mon- 
ey, where  there  is  a  chance  at  them."  Defend- 
ant produced  the  affidavit  of  one  person  that  he 
heard  the  Juror's  remark,  and  plaintiff  produced 
the  affidavits  of  three  persons,  who  were  in  posi- 
tion to  hear  it,  that  no  such  remark  was  made. 
The  motion  was  submitted  without  obtaining 
the  juror's  evidence.  Bdd,  that  the  court  prop- 
erly overruled  the  motion. — Texas  Cent.  Ry.  Co. 
T.  Stewart,  (Tex.  Civ.  App.)  20  S.  W.  962. 
Waiver  of  objection. 

4.  Where  a  juror,  during  the  argument  of 
a  cose,  announced  to  counsel  in  court  that  he 
had  visited  the  scene  of  the  accident  in  litiga- 
tion, but  no  objection  to  his  participation  in 
further  proceedings  was  made  until  after  ver- 
dict, an  objection  then  was  too  late. — Easley 
V.  Missouri  Pac.  Ry.  Co.,  (Mo.  Sop.)  20  &  W. 
1073. 

Newly-discovered  evidence. 

5.  An  application  for  a  new  trial  on  the 
^und  of  newly-discovered  evidence,  consist- 
ing in  the  statement  of  a  person,  which  de- 
fendant expects  to  procure,  contradicting  plain- 
tiff's testimony,  is  properly  overruled  where  no 
afiidavit  of  such  person  is  attached  to  the  appli- 
cation, lint  instead  thereof,  merely  a  telegram 
iFroui  one  of  defendant's  employes,  stating 
that  he  has  interviewed  such  person,  and  that 
he  has  communicated  certain  facts  contradict- 
ing plaintiff.— Western  Union  Tel.  Co.  v.  Ha- 
mon.  (Tex.  Civ.  App.)  20  8.  W.  1133. 
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6.  A  motion  for  a  new  trial  on  the  gronnd 
of  "ne'wly-discoyered  evidence"  ahonld  not  b« 
eranted  when  no  reason  Is  shown  why  such  evi- 
dence could  not  be  obtained  at  the  trial. — Briggs 
V.  Rush,  (Tex.  Qv.  App.)  20  S.  W.  771. 

7.  It  is  not  error  to  refuse  to  reopen  the 
trial  on  the  ground  of  newly-discovered  evi- 
dence, where  It  appears  from  the  affidavits  filed 
that  the  witnesses  named  therein,  except  one 
employe  of  defendant,  had  been  previously  snm- 
moned.  —  Kentucky  Cent.  Ry.  Co.  v.  Smith, 
(Ky.)  20  S.  W.  3a2. 

8.  A  judgment  foreclosing  an  absolute  deed 
intended  as  a  mortgage  executed  by  defendants' 
father  will  not  be  opened,  and  a  new  trial 
granted,  on  the  ground  of  newly-discovered  evi- 
dence that  the  mortgagee  had  taken  from  the 
land,  and  converted  to  his  own  use,  timber  and 
coal  which  should  have  been  credited  on  the 
mortgage,  where  it  appears  that  defendants 
could  have  discovered  such  acta  before  the 
judgment,  if  they  had  used  reasonable  diligence 
in  looking  after  their  interest  in  the  property. 
— CofEey  v.  Proctor  Coal  Co.,  (Ky.)  20  8.  W. 
286. 

Bemedy  by  appeal. 

9.  Parties  who  were  brought  before  the 
court  by  service  of  summons  cannot,  after  ex- 
piration of  the  term  at  which  Judgment  was 
rendered  in  the  action,  ask  a  new  trial  on  the 
gronnd  of  errors  in  the  proceedings  which  do 
not  render  the  judgment  void,  and  which  could 
have  been  corrected  on  appeal. — CoSey  v.  Proc- 
tor Coal  Co.,  (Ky.)  20  S.  W.  286. 

10.  Under  CivU  Code,  I  518,  subsec.  7,  which 
provides  for  the  vacation  of  a  judgment  and  the 
granting  of  a  new  trial  in  the  case  of  unavoid- 
able casualty  or  misfortune  preventing  a  party 
^om  appearing  or  defending,  a  petition  to  vacate 
a  judgment  in  ejectment  on  account  of  the  un- 
avoidable absence  of  the  principal  counsel  for  de- 
fendant will  not  be  granted,  where  a  motion  for 
continuance^  based  on  the  same  ground,  was 
made  and  overmled,  since  defendant's  remedy 
was  by  appeal.— Beckham  v.  Morrison,  (KyJ 
20  S.  IV.  197. 

Non.  Oompos  Mentis. 

Bee  "Insanity." 

Nonsxiit. 

Bee  "Praotioe  in  avil  Cases, » 1,  & 

NOTAB7  PXTBLIO. 

Disgualiflcation — Agent  for  mortgagor. 
Where  a  notary  public  is  neither  a  party 
to  the  mortgage  nor  has  any  interest  in  it,  he 
is  not  disqualified  to  take  an  acknowledgment 
thereof  because  he  has  acted  as  the  agent  of 
the  mortgagor  in  obtaining  a  loan  of  money 
which  the  mortgage  was  intended  to  secure. — 
Penn  v.  Garvin,  (Ark.)  20  S.  W.  410. 

ITotes. 

Bee  "Negotiable  Instruments. " 

Notice. 

Of  appeal  in  criminal  cases,  see  "Criminal  Law," 
171,  172, 195.  196. 

Of  claim  against  carrier,  see  "Carriers, "  7,  8. 

Of  creditors  of  corporation  of  issuance  of  stock 
below  par,  see  "Corporations, "  Vi-H. 

Of  dissolution  of  injunction,  see  "Injunction, "  8. 

Of  grantor's  intention,  see  "Fraudulent  Convey- 
ances, "  19. 

Of  place  for  taking  depositions,  see  "Deposi- 
tion,"!. 

Of  proceedings  to  establish  highway,  see  "High- 
ways, "  8. 

Of  retirement  of  partner,  see  "Partnership, "  6. 

To  agent,  see  "Principal  and  Agent/*  8. 

To  trustee  of  change  of  venue,  see  "Venue  in  Civil 
Cases."?. 


If  ovation. 

Acceptance  of  payments  from  assignee  of  debtor. 
see  "Release  and  Discharge, "  1. 

Nutaance. 

Liability  of  railroad   company   for   overflowing 

land,  see  "Railroad  Companies, " 3. 
Removal  of  dead  animals  by  city  marshal,  see 

"Hnnioipal  Corporations, "  14-10, 

Oath. 

Failure  to  administer  oath  to  oflioer  ia  charge  of 
jury,  see  "Criminal  Law, "  143. 

Objections. 

First  raised  on  appeal,  see  "Criminal  Law,"9IA- 

iMM. 
Taken  by  demurrer,  see" Pleading, "H 
To  referee's  report,  see  "Reference." 
Waiver,  sea  "Grand  Jury, "  L 

Occupation  Taxes. 

See  "Municipal  Corporations, "  8-8. 

OFFICE  Ain>  OFFICEB. 

Bee,  also,  "Clerk  of  Court;"  "Judge:"  "Justices of 
the  Peace;"  "Receivers;"  "SherilTs  and  Uon- 
Btables;"  "States  and  State  Ofllcers;"  "Stenog- 
raphers. " 

Misfeasance  in  offloe,  see  "Jail  and  Jailer. " 

Be  facto  officer — Collateral  attack. 

1.  When  a  special  judge  is  duly  elected. 
qualifies,  and  takes  possession  of  the  office  ac- 
cording to  law,  he  becomes  a  judge  de  facto, 
though  his  official  oath  is  not  filed,  as  reqmred 
by  law;  and  the  proceedings  of  the  court,  if 
unchallenged  during  his  Incumbency,  cannot  aft- 
erwards De  questioned  collaterally. — State  v. 
Miller,  (Mo.  gup.)  20  S.  W.  24a 

Beaignation — Withdraw  al. 

3.  Where  a  county  treasurer  presents  his 
resignation  to  the  county  court  unaer  the  mis- 
taken idea  that  said  court  is  the  proper  author- 
ity, and  the  resignation  Is  accepted,  and  with 
the  consent  of  the  party  certified  to  the  gov- 
ernor, who  acts  thereon  by  designating  a  suc- 
cessor, it  is  then  too  late  for  him  to  withdraw 
the  resignation.  State  v.  Boecker,  56  Mo.  IT. 
distinguished.— State  v.  Augustine,  (Mo.  Sup.) 
20S7W.  651. 

Proceeding  to  oast  and  determine  title 
— Burden  of  proof. 

8.  Where  a  proceeding  to  oust  the  Incumbent 
of  an  office  is  prosecuted  in  the  name  of  the  par- 
ty asserting  title  to  such  office,  the  burden  of 
proof  is  on  nlaintifl.— "nilman  v.  Otter,  (Ky.)  20 
S.  W.  1036; 

Compensation  other  than  regular  sal- 
ary. 

4.  The  right  of  a  county  judge  to  receive 
other  compensation  than  the  regular  salary  of 
his  office  cannot  be  adjudicated  in  a  proceeding 
to  determine  his  title  to  such  office,  prosecuted 
by  a  claimant  for  the  office  who  has  no  interest 
in  such  extra  compensation.— State  t.  Maloney, 
(Tenn.)  20  S.  W.  419. 

Opening  De&nlt. 

Bee  "Judgment, "  1-8. 

Opinion  Evidence. 

See  "Evidence, "  15-22. 

In  criminal  cases,  see  "  Criminal  Law, "  88,  ML 

Ordinance. 

See  "Municipal  Corporations."  1-7. 
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Overfiowlni>  I<ancL 

Mearare  of  duukgea  for  injuring  crop*,  see  "Dam- 

ftg68,"  7. 

When  canae  of  aotion  socmes,  see  "LlmitatloB  of 
AoUona,"*. 

Parent  and  Ohild. 

-Care  of  children,  see  "Keglif^enoe, "  11. 
Parent  as  g 
Ward,"l. 


1  "Negliste 
of  child, 


see  "Ouardian  and 


Parent  as  guardian 

Ward,"l. 
Presumption  of  legltlmaoy,  declarations  of  parent 

to  rebut,  see  "Evidence, "  8,  4. 

Parol  E^denoe. 

See  "Kvldenoe,"  88-40. 

Parol  Trusts. 

See''TnMto,»S-4. 

PASTIBS. 

Action  bT  wife  for  injury  to  separate  estate,  see 

"Hasband  and  Wife, "  & 
Change  by  amendment,  8ee''PleadIng, "  11. 
Defect  of,  effect  on  judgment,  see  "Judgment,  "11. 
In  action  W  seller  agamst  attaching  creditor,  see 

"Bale,"  (5. 
In  mandamus  proceedings,  see  "Mandamus, "  5. 
On  appeal,  see  "Appeal, "  7. 
PriTilege  from  service  of  writs,  see  "Writs, "  3,  4. 
Bight  of  children  omitted  from  will  to  become 

parties  in  partition,  see  "Descent  and  Dlstribu- 

«on,"8. 
To  action  on  note,  see  "Negotiable  Instruments," 

18-15. 

—  to  enforce  sabrogation,  see  "Subrogation. "  4. 

—  to  set  aside  mortgage  and  redeem,  see  "Mort- 
gages, "17. 

To  note,  see  "Negotiable  Instmmenla, "  4, 
Who  may  bring  creditors'  bill,  see  "Creditors' 
Bill, "  2. 

—  sue  for  failure  to  deliver  telegram,  see  "Tele- 
graph Companies, "  0, 

BTeoeBsary  parties. 

i.  In  an  action  to  vacate  an  order  of  court 
-under  which  lands  reserved  from  sale  for  home- 
stead were  sold,  and  to  avoid  the  sale,  defend- 
ant, who  purchased  the  land,  filed  an  answer  in 
the  nature  of  a  cross  complaint,  admitting  that 
he  acquired  no  title  by  the  sale,  but  averted 
therein  that  the  land  was  sold  to  satisfy  cred- 
itors of  the  estate  in  which  such  homestead  was 
claimed,  and  asked  for  a  subrogation  to  the 
rights  of  such  creditors.  Hdd,  that  the  answer 
was  demurrable  because  it  did  not  ask  that 
such  creditors  be  made  parties  defendant  tbere- 
.to.— Bond  V.  Montgomery,  (Ark.)  20  S.  W.  525. 

8.  The  complaint  alleged  that  defendant  had 
obstructed  the  way  to  plainiifirs  premises  by  dig- 
ging two  ditches,  and  prayed  that  he  be  com- 
pelled to  fill  them  up.  Defendant,  by  plea  in 
«batement,  answered  that  the  ditches  were  dug 
by  an  irrigation  company,  of  which  be  was  presi- 
dent; but  no  order  was  made  making  the  com- 
pany a  party  defendant.  Held,  that  the  facts 
set  up  in  the  plea  in  abatement  showed  that  the 
irrigation  company  was  a  necesHary  party,  and 
that  a  judgment  ordering  defendant  to  fill  up 
.and  destroy  the  ditches  was  erroneous. — Bates 
T.  Van  Pelt,  (Tex.  Civ.  App.)  20  S.  W.  949. 

Action  by  trustee. 

8.  Where  the  prosecuting  attorney  of  a 
-county  purchases  land  in  his  own  name  at  a 
sheriff's  sale,  and,  after  being  reimbursed  for 
-expenses  and  services  as  such  official,  holds  the 
tide  in  trust  for  the  school  fund  of  the  county, 
be  is  the  proper  party  to  sue  in  an  action  to  set 
«8ide  an  alleged  fraudulent  deed  to  the  land 
given  by  the  owner  prior  to  the  sale  under  ex* 
ecution.— Lewis  r.  Whittcn,  (Mo.  Sup.)  20  S. 
W.  ai7. 


Joinder  and  misjoinder. 

4.  In  an  action  by  the  owner  of  a  house  and 
lot  for  damages  to  the  freehold  for  injuries  to 
the  building  thereon,  the  administratrix  of  the 
other  owner  is  properly  joined  as  a  party  plain- 
tifl.— Crenshaw  v.  UUman,  (Mo.  Sup.)  20  S.  W. 
1077. 

<>.  In  an  action  by  beneficiaries  under  a  will 
for  the  removal  of  a  trustee,  though  they  own 
estates  in  severalty,  if  they  have  a  common 
cause  of  action,  and  a  common  ground  of  re- 
lief, they  may  be  joined  in  the  same  bill. — 
Gartside  v.  Gartside,  (Mo.  Sup.)  20  S.  W.  689. 
How  objection  raised. 

n.  An  objection  for  misjoinder  o<  parties 
plaintiff,  where  the  defect  does  not  appear  on 
the  face  of  the  petition,  cannot  be  raised  by  a 
general  demurrer  to  the  evidence,  but  must  be 
raised  by  answer.— Crenshaw  v.  Ullman,  (Mo. 
Sup.)  20  S.  W.  1077. 

7.  An  objection  to  making  a  person  a  partr 
pltdntitf  after  the  original  petition  has  been  filed, 
and  allowing  an  amended  petition,  if  available 
at  all,  can  be  taken  only  by  demurrer  or  answer, 
and  is  not  to  be  delayed  until  the  introduction  of 
evidence.— Ragan  v.  Kansas  City  &  B.  B.  R. 
(Do.,  (Mo.  Sup.)  20  S.  W.  234. 

PARTITION. 

Bight  of  children  omitted  from  will  to  become 
parties  in,  see  "Descent  and  Distribution, "  8. 

Sale,  refussj  to  complete  purchase,  see  "Judicial 
Bales, "  8. 

Who  entitled  to,  see  "Tenancy  in  Common,"  I. 

Decree. 

There  is  no  error  In  a  decree  in  a  partition 
suit  ordering  a  claimant's  share  to  be  set  off  on 
her  account,  but  leaving  a  dispate  as  to  whether 
the  legal  title  be  in  her  or  in  ner  trustees  to  be 
settled  between  them.— Lycan  v.  Miller,  (Mo. 
Sup.)  20  &  W.  36;  Id.  7(». 

PABTNEBSHIF. 

Asslgrnment  for  creditors  executed  bv  partner, 
see  "Assignment  for  Benefit  of  Creditors, "  8, 4. 

Evidence  of  partnership. 

1.  In  an  action  to  settle  a  partnersliip  for 

1886  and  1887,  it  appeared  that  there  were 
losses  for  1886,  while  the  profits  for  1887  were 
considerably  more  than  enough  to  pay  the  pre- 
vious losses.  Defendants  claimed  that  the  part- 
nership was  for  1S.S6  only.  It  appeared  that  the 
warehouse  with  which  they  did  business  recog- 
nized plaintiff  as  a  member  of  the  firm;  that  the 
business  was  conducted  with  thp  warehouse  in 

1887  the  same  as  in  1886.  the  account  being  kept 
the  same  way^  and  no  notice  was  given  the  ware- 
house of  the  firm's  dissolution.  Defendants  made 
out  and  sent  to  plaintiff  the  account  of  the  busi- 
ness for  the  two  years.  Hdd,  that  the  evidence 
showed  that  the  partnership  continued  through 
1887.  19  S.  W.  8i3,  affirmed.— Duckworth  v. 
Hisle,  (Ky.)  20  S.  W.  218. 

2.  Judgment  was  recovered  against  defend- 
ant on  the  assumption  that  he  was  a  member  of 
a  firm  formerly  composed  of  plaintiff  and  de- 
fendant's brother,  but  the  evidence  showed  that 
when  the  partnership  was  formed  defendant 
was  asked  to  become  a  member,  but  refused, 
saying  he  knew  nothing  about  the  business, 
and  would  put  no  money  in  it,  and  on  the  disso- 
lutiou  of  the  firm  and  tha  withdrawal  of  plain- 
tiff defendant's  brother  assumed  payment  of 
the  firm  debts  and  the  surplus  due  plaintiff 
after  the  partnership  settlement,  and  executed 
a  mortgage  on  the  property  to  secure  such  pay- 
ment. Held,  that  the  judgment  recovered 
against  defendant  should  be  set  aside. — ^Taylor 
V.  Watts,  (Ky.)  20  S.  W.  388. 

Payment  of  private  debts  with  firm  as* 
sets — Recovery  iVom  creditor. 

8.  Defendant,  who  was  in  the  emplov  of  a 
flrm  composed  of  his  brother  and  plaintift  aftic 
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^ssolation  of  the  partnerahlp  appropriated  to  his 
own  nse,  to  pay  a  debt  dne  nim  from  his  broth- 
er, some  of  the  property  -nrhich  had  belonged  to 
the  firm,  and  which  had  been  transferred  to  his 
brother,  and  mortgaged  to  plaintiff  to  secure  the 
payment  of  the  firm  debts.  Held,  that  plaintifC, 
who  had  been  obliged  to  pay  me  firm  debts, 
could  recover  from  defendant  the  value  of  the 
property  he  appropriated.  —  Taylor  y.  Watts, 
5&.)  20  S.  W.  S8& 

Waiver  of  partner's  right  as  to  appli- 
cation of  firm  assets. 
4.  Where  a  partner  conveys  bis  Interest  in 
the  firm  property  to  his  copartner,  thereby  dis- 
lolving  the  partnership,  without  in  any  manner 
preserving  the  quasi  lien  of  the  firm  creditors, 
such  Quasi  lien  is  thereoy  lost.  —Willis  t.  Sat- 
terflefd,  (Tex.  Bup.)  20  8.  W.  135. 

Betirement  of  partner — Notice. 

6.  A  partner  who  is  made  Icnown  by  his 
fellow  partner  to  a  third  person,  in  order  to  ob- 
tain credit,  cannot  afterwards  claim  to  be  a 
dormant  partner  as  to  such  person,  so  as  to  re- 
lieve him  from  the  necessity  of  giving  notice 
upon  retiring  from  the  partnership, — Milmo  Nat. 
Bank  t.  Carter,  (Tex.  Civ.  App.)  20  &  W.  836. 


Patents. 

tys  and  pate 
PAYMENT. 


Priority  of  surveys  and  patents,   see  "Fubllo 
Lands, "  8. 


Bee,  also,  "Release  and  Discharge." 
Of  damages  for  land  taken,  see  "Eminent  Do- 
main, "83, 88. 

Fresamption    of    payment  —  Lapse    of 
time. 

1.  Where  a  note  was  given  more  than  20 
years  before  suit,  and  no  attempt  has  been 
made  to  collect  it  during  that  time,  it  will  be 
presumed  that  the  note  has  been  paid.— Wil- 
Uams  V.  MitcheU,  (Mo.  Sup.)  20  S.  W.  647. 

Bebattal. 

2.  In  an  action  by  the  state  to  foreclose  a 
mortgage  to  the  Real-Estate  Btunk,  executed  In 
1^7,  a  payment  made  by  defendants  to  a  for- 
mer attorney  general  to  obtain  a  dlBmissal  of  a 
previous  foredosnre  action  is  a  partial  payment 
which  will  break  the  presumption  of  payment 
from  the  lapse  of  time.— Duke  t.  State,  (Ark.) 
20  8.  W.  600. 

Voluntary  payment. 

8.  Payments  made  on  an  illegal  demand.  In 
order  to  be  Involuntary,  must  be  made  under  an 
immediate  and  urgent  necessity,  and  the  faot 
that  tbey  were  made  under  protest,  aud  from 
fear  that  legal  proceedings  would  be  instituted 
and  business  closed,  does  not  render  them  Invol- 
nntary,  and  iiletial  taxes  so  paid  cannot  be  recov- 
ered.—City  of  Laredo  v.  Loury,  (Tex.  App.)  '<W 
B.  W.  89. 

Application. 

4.  A  creditor  to  whom  money  is  paid  by  his 
deotor,  wittiout  designating  on  what  account  to 
apply  It,  may  apply  half  the  amount  paid  on  each 
of  two  debts  where  neither  debt  is  t>arred  by  the 
statute  of  limitations.— Beck  v.  Haas,  (lia  Bup.) 
20  a  W.  19. 

Penal  Servitude. 

See''JaUand  JaUer." 

Penalties. 

Instmctlons  as  to,  see  "Criminal  Law, "  120-181. 
Liquidated  damages  or  penalties,  see  "Damages, " 
1,21 

Penitentiary. 


Bee''JaUandJaUer." 


PEBJUBT. 

Making  false  election  returns,  punishmeotasfbr 
perjury,  see  "Elections  and  Voters, "  7, 

What  constitutes. 

1.  If  the  court  have  jurisdiction  of  the  sub- 
ject-matter of  an  action,  and  power  to  adminis- 
ter an  oath  to  a  witness  therein,  a  false  state- 
ment made  by  him  under  oath  will  constitute- 

gerjury,  even  though  the  jury   in  such   action 
ave  not  been  properlyswom. — Smith  v.  State, 
(Tex.  Or.  App.)  20  S.  W.  707. 

Materiality  of  evidence. 

2.  The  testimony  of  a  witness  on  a  trial  toe 
seduction  that  he  knew  complainant's  reputation 
for  virtue  and  chastity  to  be  bad,  and  that  he 
had  intercourse  with  her  before  the  alleged  seduc- 
tion, is  material,  and  If  false  he  is  Ruilty  of  per- 
Juiy.— State  v.  Blize.  (Mo.  Sap.)  20  S.  W.  210. 
Indictment. 

8.  An  indictment  for  false  swearing,  set- 
ting up  the  date  of  the  oSense,  the  nature  and 
style  of  the  action,  the  court  in  which  it  was 
pending,  the  ofiicer  administerini;  the  oath,  ju- 
risdiction and  authority  of  each,  the  specific 
matter  of  the  alleged  falae  swearing,  its  falsity, 
and  knowledge  on  defendant's  part  of  its  fald- 
ty,  is  amply  sufficient.— Boat  v.  Commonwealth. 
(Ky.)20S.  W.  1048. 
Evidence. 

4.  Evidence  that,  on  the  prdimlnary  exami- 
nation of  one  charged  with  seduction,  a  witness 
testified  that  he  knew  nothing  andnst  the  girl, 
except  that  she  was  a  "liMlf  nst,  is  not  admis- 
sible to  show  the  falsity  of  his  subsequent  tes- 
timony on  the  trial  that  he  knew  her  reputation 
for  virtue  and  chastity  to  be  bad. — State  v.  Blize, 
(Mo.  Sup.)  20  S.  W.  210. 
Sufficiency  of  corroboration. 

B.  Where  an  indictment  charges  defendant 
with  perjury  committed  on  the  trial  of  K.,  proof 
that  defendant  at  the  preliminary  examination 
of  K.  gave  testimony  contradictory  of  that  giv«n 
by  him  on  the  trial  is  sufficient  corroboration  of 
a  dngle  witness  as  to  the  alleged  perjutr.— Stat» 
V.  BUze,  (Mo.  Sup.)  20  S.  W  2ia 
Instructions. 

8.  The  fact  that  one  indicted  for  falsely 
swearing  that  he  was  not  behind  a  certain  tree, 
presumably  to  waylay  the  prosecutor,  as  charged 
In  the  indictment,  is  placed  at  the  tree  at  diifer- 
ent  hours  on  the  same  morning  by  different  wit- 
nesses, does  not  ueceswtate  an  instruction  that, 
before  he  can  be  found  guilty,  the  jury  must  be- 
lieve he  was  there  "at  the  time"  the  prosecu- 
tor snys  he  was  there,  in  order  to  fix  more  def- 
initely the  time  and  occasion,  where  no  otii^ 
time  or  occasion  is  attempted  to  be  shown,  and 
where  any  misconception  on  tliis  point  is  pre- 
vented by  an  instruction  on  the  necessity  of  cor- 
robation.— Ross  v.  Commonwealth.  (Ky.)  20  S. 
W.  1043.  I 

Personal  Injuries. 

Bee  "Carriers;"  "Horse  and  Street  Railroad*;" 

"Negligence;"  "Railroad  Companies, "  12-12. 
Excessive  damages,  see  "Damages,"  10-13. 
Measure  of  damages,  see  "Damages, "  6-7. 
To  servant,  see  "Master  and  Servant, "  0-81. 

Per  Stirpes  et  Per  Capita. 

See  "Wills,"  12. 

Petition. 

For  mandamus,  veriflcation,  see  "Mandamus,  "6. 

PHYSICIANS  Ain>  SXTBaEONB. 

License,  see  "Constitutional  Law,"  19. 

Bight  to  practice — JBxhiblting  diploma 
and  registration. 
1.  The  fact  that  one  practiced   medidn» 
for  more  than  10  year*  without  the  anthoritr 
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reqnlred  by  statute  gtrea  him  no  rijj^t  to  prac- 
tice.— Driscoll  V.  Commonwealth,  (Ky.)  20  S. 
W.  431;  Commonwealth  t.  Uice,  Id.;  Hargan 
V.  Purdy,  Id.  432;  Rice  t.  Commonwealth,  Id. 
70a 

8.  Act  Feb.  23,  1874,  as  amended  April  25, 
1888,  provides  that  an  affidavit  from  one 
claiming  to  be  exempt  from  obtaining  a  di- 
ploma, that  he  is  so  exempt  under  a  provision 
Permitting  one  to  practice  who  had  done  so  for 
0  years  prior  to  1874,  is  authority  for  regis- 
tering as  a  physician.  EM,  on  a  prosecu- 
tion for  practicing  medicine  without  authority, 
that  a  complaint  alleging  that  defendant  reg- 
istered hy  stating  that  he  had  been  a  pracn- 
tioner  for  12  years  prior  to  1889  sufficiently 
charged  a  failure  to  register  as  required  by 
law.— Driscoll  v.  Commonwealth,  (Ky.)  20  S. 
\V.  431;  Commonwealth  v.  Rice,  Id.;  Rice  v. 
Commonwealth,  Id.  703. 

8.  Act  Feb.  23.  1874,  as  amended  by  Act 
April  25,  1888,  regulating  the  practice  of  medi- 
cine, requiring  physicians  to  exhibit  certain 
diplomas  as  authority,  and  register  in  the  office 
or  the  clerk  of  the  county  where  they  reside, 
provides  that  a  person  who  has  practiced  medi- 
cine 10  years  prior  to  said  first-named  act  may 
register,  and  be  authorized  to  practice,  b^  mak- 
ing affidavit  that  he  is  exempt  from  obtaining  a 
diploma  under  such  provision.  Held,  that  a  per- 
son who  made  and  exhibited  to  the  clerk  of  the 
proper  county  an  affidavit  that  he  had  been  reg- 
ularly engaged  in  the  practice  of  medicine  for 
20  years  next  before  June  23,  1890,  but  never 
obtained  a  diploma  from  a  school  of  medicine, 
and  was  registered,  was  not  authorized  to  prac- 
tice medicine.— Hargan  v.  Purdy,  (Ky.)  20  S. 
W.  432. 

Plats. 

See  "Boundaries, "  IS. 

PLEADINa. 

See,  also,  "Parties. " 

Amendments,  see  "Garnishment,  "9. 

in  attach ment  suit,  see  "Attachment, "  & 

In  action  against  carrier,  see  "Carriers, "  9. 

bv  receiver  to  recover  unpaid  snbsoriptions  to 

stock,  see  "Corporations, "  21-3i. 

by  trustee,  tefi  "Tmats, "  18. 

for  failure  to  deliver  telegram,  see  "Tele- 
graph Companies, "  10. 

for  fraud,  see  "Fraud. " 

on  note,  see  "Negotiable  Instruments, "  16-30. 

to   set    aside    fraudulent  conveyances,   see 

"Fraudulent  Conveyances, "  34. 

In  creditors'  suit,  see  "Creditors'  Bill, "  8. 

In  equity,  see  "Equity, "  2,  15. 

In  proceedings  to  sell  decedent's  land,  necessity, 
see  "Executors  and  Administrators, ''  14. 

In  sequestration  proceedings,  see  "Sequestra- 
tion, "  a. 

In  suit  for  specifio  performance,  see  "Specific  Per- 
formance,"  4. 

In  trespass  to  try  title,  see  "Trespass  to  Try 
Title,  "5,  8. 

Judgment  based  on  pleading,  see  "Judgment, "  18. 

Petition  by  assignee  to  foreclose  meohanio's  lien, 
see  "Mechanics'  Liens, "  8. 

—  in  condemnation  proceedings,  see  "Eminent 
Domain, "  10. 

Pleading  accord  and  satisfaction,  see  "Accord  and 
Satisfaction. " 

statute  of  limitations,  see  "Limitation  of  Ac- 
tions, "  14-16. 

Pleading  and  proof,  in  aotion  against  carrier,  see 
"Carriers,"  10. 

in  aotion  on  contract,  see  "Contracts, "  11. 

-^in  action  to  enforce  vendor's  lien,  see  "Ven- 
dor and  Purchaser, "  8. 

in  trespass  to  try  title,  see  "Trespass  to  Try 

Title,"?. 

'—  of  damages,  see  "Damages, "  14. 

•^— of  fraud  in  action  on  note,  see  "Negotiable 
Instruments, "  31. 

Readiug  pleadings  to  jury,  see  "Trial, "  1^ 


Venue,  necessity  of  pleading,  see  "Venue  in  Civil 
Cases,  "4. 

Verification  of  petition  for  mandamus,  see  "Man- 
damus, "  0. 

Alleging  oonolusions  of  law. 

1.  An  allegaMon,  In  a  statutory  election  con- 
test, that  a  list  of  names  of  party  candidates  was 
"Illegally  certified," without alletring  how  it  was 
certified,  or  in  what  respects  it  was  defective, 
is  merely  the  statement  of  a  lognl  concloslon, 
and  not  of  a  tact. — Bowers  v.  Smith,  (Mo.  Sup.) 
20  B.  W.  101. 

Objeotions  taken  by  demurrer—  Quallfl- 
cation  of  nlaintlff  guRrdlan. 

2.  Under  Rev.  St.  {  2043,  which  provides 
that  a  defendant  may  demur  to  a  complaint 
when  it  appears  on  its  face  that  plaintiff  is 
without  legal  capacity  to  sue,  where  a  com- 
plaint filed  by  a  guardian  for  personal  inju- 
ries to  an  infant  plaintiff  fails  to  show  that  the 
guardian  has  qualified  as  such,  the  question  of 
such  qualification  should  be  raised  by  demurrer, 
rather  than  bj-  answer. — Spillane  v.  Missouri 
Pac  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  293. 

Sustaining  demurrer — Harmless  error. 

8.  Sustaining  a  demurrer  to  a  special  plea 
is  not  assignable  as  error  where  the  defendant 
repeats  in  a  trial  amendment  the  allegations  of 
the  plea,  and  gives  evidence  under  such  amend- 
ment which  falls  to  sustain  the  defense.— Wolf 
V.  Lachman,  (Tex.  Civ.  App.)  20  S.  W.  867. 

Allegations  admitted  by  demurrer. 

4.  Where,  on  petition  for  mandamus  to 
conniel  the  state  anditor  to  pay  money  under 
an  appropriation  bill,  he  alleges  in  his  answer 
facts  connected  with  the  bill's  passage  which, 
if  tme,  show  that  it  did  not  receive  the  vote 
required  by  the  constitution,  petitioner,  hy  de- 
murring to  the  answer,  admita  the  truUi  of 
those  alleKationB,  and  cannot  allege  want  of 
power  in  the  court  to  ^  behind  the  enrollment 
of  the  act  by  considering  the  facts  set  out  in 
the  answer.  Prror,  J.,  dissenting.— Norman  t. 
Kentucicy  Board  of  Managers  of  World's  Oo- 
lumbian  Exposition,  (Ky.)  20  &  W.  90L 

Joining  matter  in  abatement  and  in 
bar. 

5.  Defendants  may  unite  in  the  same  answer 
matter  in  abatement  and  matter  in  bar.  — Ciuristian 
V.  Williams,  (Mo.  Bap.)  80  S.  W.  (ML 
Abandonment  of  demurrer. 

6.  A  demurrer  is  abandoned  bar  answering 
after  the  demurrer  is  overruled.— West  v.  Mc- 
MuUen,  (Mo.  Sup.)  20  S.  W.  628. 
Admissions*  implied    firom    failure    to 

deny. 

7.  Where,  in  an  action  against  a  railway 
company  for  ejection  of  plaintiff  from  a  train, 
the  petition  sets  up  a  written  contract  between 
plaintiff  and  an  agent  for  a  railway  company 
other  than  defendant,  and  alleges  that  tibe 
agent  was  also  agent  for  defendant,  the  agency 
not  being  denied  by  verified  plea,  the  contract 
is  binding  on  defendant.  Railway  Co.  v.  Tis- 
dale,  11  S.  W.  900,  74  Tex.  8,  followed.— Inter- 
national &  Q.  N.  Ry.  Co.  T.  Campbell,  (Tex- 
Civ.  App.)  20  S.  W.  845. 

Motion  to  make  more  definite  and  cer- 
tain. 

8.  The  petition  alleged  that  the  damage 
arose  from  the  deposit  of  carcasses  at  a  point 
southeast  of  plaintiff's  house.  Held,  that  plain- 
tiff need  not,  in  order  to  sustain  his  right  of 
action,  show  that  the  carcasses  were  deposited 
in  the  exact  direction  from  his  house  as  alleged 
by  the  petition. — City  of  Hillsboro  v.  Ivey,  (Tex. 
Civ.  Ann.)  20  S.  W.  1012. 

9.  Where  a  complaint  states  facta  suffi- 
cient to  show  a  cause  of  action,  any  defect  in 
the  manner  of  stating  such  facta  rendering  the 
oompiaint  vague  or  uncertain  may  be  reached 
by  motion  to  make  more  definite  and  certain. 


Digitized  by 


Google 


1240 


INDEX. 


bat  not  bjr  demorrer.— Sweet  ▼.  Desha  Liumber 
&  Planing  Co.,  (Ark.)  20  S.  W.  614. 
Amendment. 

10.  Plaintiff  brought  action  for  the  conrer- 
■lon  of  timber  cut  from  its  lands.  The  evi- 
dence shotred  that  the  greater  part  of  the  tim- 
ber was  taken  from  lands  not  described  in  the 
complaint.  Held,  that  an  amendment  of  the  de- 
scription to  include  this  portion,  which  onl^  had 
the  effect  of  making  more  specific  the  general 
averment,  was  improperly  demed. — Waverly  Tim- 
ber &  Iron  Co.  V.  St.  Louis  Cooperage  Co.,  (Mo. 
Sup.)  20  S.  W.  666. 

Changing  parties  defendant. 

11.  Where,  in  an  amended  original  petition, 
it  is  not  stated  that  the  suit  is  dismissed  as  to 
certain  copartnerships  made  defendants  in  the 
original  petition,  these  copartnerships  will  be 
retained  as  parties  defendant  in  the  amended 
petition.— Frank  t.  Tatum,  (Tex.  CIt.  Apn.)  20 
8.  W.  869. 

Pleading  and  proof. 

12.  Proof  of  an  agreement  to  assign  a  con- 
tract for  the  sale  of  land  is  not  sufficient  to  sus- 
tain an  allegation  of  a  sale  of  the  land. — Ringer 
v.  Holtzclaw,  (Mo.  Sup.)  20  S.  W.  800. 

Evidence  admissible. 

18.  Where  defendant,  in  a  suit  to  foreclose 
a  render's  lien,  does  not  plead  the  defense  of 
fraud  in  the  sale  of  the  land,  the  question  can- 
not be  determined. — Watkins  r.  CHifton  Hill 
Land  Co.,  (Tenn.)  20  S.  W.  246. 

14.  Plaintiff  alleged  that  sereral  shippers  had 
transferred  their  claims  to  him,  but  did  not 
declare  on  the  written  transfer.  This  instru- 
ment assigned  the  shipper's  claims  against  the 
St.  Louis,  Arkansas  &  Texas  Railway  CompauT, 
without  the  words  '^n  Texas,"  whidi  appeared 
in  defendant's  name  in  the  petition.  Had,  that 
under  the  allegations  in  the  petition  it  was  prop- 
er to  admit  the  written  transfer,  and  identify  by 
parol  testimony  the  claims  referred  to  therein 
with  those  sued  on. — St.  Louis,  A.  &  T.  Ry.  Co. 
T.  Turner,  (Tex.  Cir.  App.)  20  8.  W.  1008. 
Waiver  of  objections. 

15.  Under  Rev.  St.  art  1289,  providing  that 
in  jury  cases  all  exceptions  to  the  pleadings  must 
be  heard  and  deteruiiued  by  the  court  before 
the  day  designated  for  trial,  a  refusal  to  hear 
exceptions  after  the  case  has  been  called  for 
trial  and  the  jury  impaneled,  when  no  excuse 
is  offered  why  such  exceptions  were  not  present- 
ed on  the  day  set  for  such  presentation,  is  not 
error. — llriggs  v.  Rush,  (Tex.  Civ.  App.)  20  S. 
W.  771. 

16.  Where  a  firm  was  sued  as  tne  Hammett 
Warehouse  Company,  and  answered  to  the 
merits,  and  the  evidence  shows  that  It  and  the 
Hammett  Grocer  Company  are  the  same,  a  judg- 
ment against  it  by  the  latter  name  cannot  bt> 
disturbed  when  advantage  of  the  misnomer  is 
first  attempted  to  be  taken  in  the  appellate 
court. — Merchants'  &  Planters'  Bank  v.  Meyer, 
(Ark.)  20  S.  W.  406. 

Variance. 

17.  In  an  action  for  goods  sold  by  plaintiffs, 
an  allegatlcn  that  defendant  made  false  repre- 
sentations to  plaintiffs  warrants  the  introduction 
of  evidence  as  to  sucli  representations  made  to 
their  agent.— Wolf  T.  Lachman,  (Tex.  Civ. 
App.)  20  S.  W.  867. 

18.  In  an  action  by  a  surety  against  his  co- 
surety for  contribution,  where  defendant  pleads 
an  agreement  by  plaintiff  to  exonerate  him  from 
liability,  a  variance  between  the  allegation  and 
proof  as  to  the  consideration  for  such  agreement 
IS  waived  by  failure  to  object  to  such  proof  at 
the  trial.— Daveyao  v.  Seiler,  (Ky.)  20  S.  W. 
375. 

Pleading  over. 

in.  Where  a  demurrer  to  the  capacity  of 
plaintiff  to  sue  Is  overruled,  and  defendant  an- 
swers, the  question  raised  by  the  demurrer  is 
wuivi'il.  -ijpillnne  v.  Missouri  Pat  Ky.  Co., 
(Mo.  Sup.)  20  S.  W.  293. 


Poliofliiiiwi. 

Indictment  for  refusal  to  make  arrest  at  eteotlon, 
see  " Municipal  Corporations,"  11. 

Police  Power. 

See  "Constitutional  Law, "  8. 

POOB  AND  POOB  U\.WS. 

Liability  of  county  for  burial. 

A  county  is  not  liable  for  the  expense 
of  burying  a  poor  person  residing  therein,  imless 
such  person  has  been  declared  a  pauper  by  the 
county  court  prior  to  the  performance  of  the 
service.  Cantrell  v.  Clark  Co.,  1  8.  W.  200,  47 
Ark.  239;  Clark  Co.  t.  Huie^  4  S.  W.  462,  49 
Ark.  145,— followed.— Clay  v.  PulasU  County, 
(Ark.)  20  S.  W.  25L 

PossesBion. 

Bee  "Adverse  Possession. " 

Change  of,  see  "Fraudulent  Convsyanoe*,"  Ul 

Of  animals  on  range,  see  "Larceny, "  89. 

POWERS. 

Of  administratriz,  see  "Elzeoutors  and  Adminio- 

trators, "  7. 
Of  agent,  see  "Principal  and  Agent,"  1-ft, 
Of  sale,  see  "Mortgages, "  13-83^ 

Testamentary  powers. 

Testator,  after  making  bequests  and  de> 
vises  to  various  relatives,  provided,  in  a  snbae- 
guent  clause,  that  eveij  gift  or  devise  thereinl>e- 
fore  entered  was  "subject  to  be  changed  or  can- 
celed" by  his  wife,  provided  she  should  declare 
otherwise  in  her  own  handwriting,  with  certain 
formalities,  l>efore  the  gift  or  devise  should  take 
effect.  Held,  that  the  provision  was  valid,  as 
conferring  on  the  wife  power  of  appointment 
whereby  she  could  defeat  the  bequests  and  de- 
vises, and  make  a  new  disposition  of  the  proper^ 
ty,  the  bequests  and  devises  being  mode  subject 
to  such  power,  and  was  not  void  as  an  attempt 
to  give  her  power  to  revoke  the  will,  in  contra- 
vention of  Gen.  St.  c.  113,  {  10,  providing  that 
a  will  can  be  revoked  only  by  testator  himself  in 
his  lifetime,  in  the  manner  therein  indicated. — 
Dudley  v.  Weinhart,  (Ky.)  20  S.  W.  30«. 

PBACnCE  IN  CIVIL.  CASES. 

See,  also,  "Abatement  and  Uevlval;"  "Appeal;" 
"Continuance;"  "Costs;"  "Courts;"  "Deposi- 
tion;"" Equity ; "  "  Evidence ; "  " Exceptions,  Bill 
of;"  "Judgment;""Jury;"  "Mandamus;  ""New 
Trial;"  "Parties;"  "Pleading;"  "Reference;" 
"Trial;"  "Venue  in  Civil  Cases;"  "Witness;" 
"Writs." 

On  appeal,  see  "Appeal, "  7-17. 

Removal  from  state  to  federal  court,  see  "Removal 
of  Causes. " 

Nonsuit — Setting  aside. 

1.  Where  a  trial  judge,  in  the  exercise  of 
his  discretion,  refuses  a  motion  to  set  aside  a 
nonsuit,  this  ruling  will  not  be  reversed  on  ap- 


peal, when  no  injury  i8_jhown  to  result  to  _plain- 

llush,  

77L 


tiff.-^Briggs  v.  Kush,  (Tex.  Wv.  App.)  20  S.  W. 


2.  Where  plaintiff  asks  for  an  instruction, 
which  is  refused,  and  then  takes  a  nonsuit,  with 
leave  to  set  the  same  aside,  which  is  afterwards 
done,  this  restores  plaintiff  to  all  his  rights  in 
the  case,  and  reinstates  the  case  for  trial.— 
West  V.  McMullen,  (Mo.  Sup.)  20  S.  W.  628. 

Filing  pleadings — Unexcused  delay. 

8.  Where  an  offer  Is  made  to  file  a  reply  IS 
months  after  the  answer  was  filed,  and  no  reason 
is  given  for  not  having  filed  It  before,  refusal  to 
permit  it  to  be  filed  is  not  an  abuse  of  discretion. 
— WUliams  v.  Cooper,  (Ky.)  20  S.  W.  229. 
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Tiling  pleadings— On  holiday. 

i.  Where  a  complaint  is  filed  on  a  legal  hol- 
iday, snch  defect  can  only  he  taken  adyantage 
of  by  a  special  exception;  a  general  demorret 
and  motion  in  arrest  of  judgment  being  insnfll- 
cient.  Williams  y.  Verne,  4  S.  W.  6*8.  68  T«r. 
414.  followed.— Oox  y.  Trent,  (Tex.  OW.  App.) 
20  8.  W.  1118. 

Production  of  books  and  papers. 

5.  Tn  garnishment  proceedings,  where,  with- 
in three  days  after  plaintiffs'  motion  to  compel 
the  principal  defendant,  for  whom  a  subpoena 
duces  tecum  had  been  issned,  to  produce  his 
books  and  invoices  had  been  oyerruled,  plain- 
tiffs announced  ready,  and  proceeded  to  trial 
without  a  motion  for  a  continuance  for  the  pur- 
pose of  producing  the  books,  and  it  appears  that 
defendant  was  a  resident  of  another  county^ 
and  that  the  books  were  kept  there,  the  over- 
ruling of  the  motion  will  not  be  held  error  on 
appeal.— Simon  y.  Aah,  (Tex.  Civ.  App.)  20  S. 

6.  In  garnishment  proceeding*,  where  tlte 
garnishee  discloses  that  he  has  merchandise 
whidi  he  is  holding  under  a  deed  of  trust  from 
defendant,  to  be  sold  by  him,  and  the  proceeds 
to  be  applied  on  certain  debts  mentioned  in  the 
deed,  which  deed  is  attackefl  by  plaintifb  as 
made  with  intent  to  hinder  and  defraud  cred- 
itors, a  motion  by  plaintiffs  that  defendant  be 
compelled  to  bring  nls  books  and  inyoicea  into 
court  cannot  be  resisted  on  the  ground  that 
defendant  is  not  a  party  to  the  suit,  nor  on 
the  ground  that  they  cannot  be  used  as  against 
the  garnishee.— Simon  t.  Ash,  (Tex.  dr.  App.) 
20  S.  W.  710. 

7.  Nor  can  the  motion  be  resisted  on  the 
ground  that  the  books  and  invoices  are  the 
private  property  of  defendant,  and  that  he  can- 
not be  compelled  to  bring  them  into  conrt. — Si- 
mon y.  Ash,  (Tex.  Civ.  App.)  20  a  W.  718. 

Prednots. 

See  "Elections  and  Voters. " 

Frescrlptlon. 

See  "Adverse  Possession;"  "Limitation  Of  Ac- 
tions."   . 
Highways  by,  see  "Highway*, "  8-fl. 

AreBumptioii. 

Bee  "Evidence,  "1,8. 

Of  grant  from  length  of  possession,  see  "Adverse 

Possession, "  3)5. 
Of  negligence  from  fact  of  accident,  see  "Master 

and  Servant, "  Si. 
On  appeal,  see  "Appeal, "81-M:  "Criminal  Law," 

228-fc8. 
Rights  under  Texas  laws,  see  ."Public  Lands,"  IS, 

13. 
That  son  Is  legitimate,  declarations  of  parents  to 

rebut,  see  "Evidence, "  8,  4. 

Price. 

Action  for,  see  "Sale,"  T. 

Primary  Evidence. 

See  "  Evidence, "  6-8. 

Pnxicli)al  and  Accessory. 

See  "  Criminal  Law, "  2-4 ;  "  Homicide, "  10,  M. 

PBINdPAIi  AND  AQENT. 

See,  also,  "Attorney  and  Client:"  "Criminal 
Law;"S7:  "Factors  and  Brokers;"  "Kaster  and 
Servant. " 

Asent  of  foreign  insurance  company,  servloe  of 
prooess,  see  "Insuranoe, "  fiu 


Assignment  fbr  creditors  executed  by  agent,  see 
"Assignment  for  Benefit  of  Creditors,  "8,  4. 

Compress  company  as  agent  of  carrier,  see  "  Carri- 
ers, "  2. 

Illegal  sale  of  liquor  by  agent,  see  "Intoxicating 
Liquors, "  8. 

Sale  by  broker  of  cotton  subject  to  mortgage  or 
landlord's  lien,  see  "Trover  and  Conversion," 
8,8. 

Powers  of  agents  to  bind  principal. 

1.  Where  defendants  purchased  of  plain- 
tiff's agent  under  a  written  contract  of  wai^ 
ranty,  which  warranty  defendants  knew  was 
the  only  one  the  agent  was  authorized  to  make, 
a  verbal  contract  of  warranty  by  the  agent, 
different  in  its  terms  from  the  written  one,  will 
not  bind  plaintiffs.  Machine  Co.  v.  Crow, 
ffowa,)  30  N.  W.  609,  followed.— O.  Aultman  & 
Co.  V.  York,  (Tex.  Civ.  App.)  20  8.  W.  851. 

2.  D.  made  a  note  to  B.,  secured  by  deeds 
of  trust  on  two  farms,  which  note  was  assigned 
to  plaintiff  before  maturity.  The  deeds  were 
not  recorded,  and  defendant,  a  subsequent  pur- 
chaser of  one  of  the  farms,  alleged  that  B. 
promised  her  that  the  deed  of  trast  on  that 
larm  would  be  canceled,  and  not  enforced,  thus 
inducing  her  to  purchase.  The  evidence  showed 
that  B.  retained  the  deeds  after  assigning  the 
note,  that  the  deed  to  B.  of  the  other  farm  was 
recorded  under  directions  from  B.,  and  after  he 
had  consulted  plaintiff  as  to  the  adviaabiUty 
of  recording  the  deeds,  and  that  the  deed  to  the 
farm  claimed  br  plaintiff  was  carried  by  D.  to 
B.'s  residence,  though  plaintiff  at  the  time  knew 
It  had  not  been  recorded.  Beld,  that  it  was  a 
question  for  the  Jury  whether  B.  had  authori(7 
to  control  the  deeds  of  trust  and  bind  plaintiff 
bv  his  statement  that  the  one  on  the  farm  pur- 
chased byplaintifl  would  not  be  enforced. — State 
13ank  v.  Frame,  (Mo.  Sup.)  20  S.  W.  620. 
—  Written  autliority  to  bind  person 

as  surety. 

8.  Where  an  agent  signs  the  name  of  his 
principal  as  surety  on  a  note,  without  being  au- 
thorized in  writing  to  do  so,  though  it  is  done  in 
the  presence  of  and  on  the  verbal  authority  of 
the  principal,  the  principal  is  not  liable;  for  Gen. 
St.  c.  22,  {  20,  provides  that  no  person  shall  lie 
bound  as  the  surety  of  another  by  the  act  of  an 
agent  unless  the  authority  of  the  agent  is  in 
writing,  signed  by  the  principal.  —  Dickson's 
Adm'r  y.  Luman,  (Ky.)  2(5  S.  W.  103a 

4.  Such  a  surety,  not  being  bound  by  the 
note,  is  also  free  from  liability  under  a  mort- 
gage on  his  land  given  to  secure  Uie  note,  and 
as  a  part  of  the  same  transaction,  which  mort- 
gage was  never  executed  by  him  in  person,  nor 
authorized  in  writing  to  be  executed  for  him  by 
another. — Dickson's  Adm'r  v.  Luman,  (Ky.)  20 
a  W.  1038. 

6.  Gen.  St.  c.  22,  {  1,  which  provides  ttiat  a 
person  may  be  charged  on  a  contract  for  the 
sale  of  land  or  a  lease  thereof  for  a  longer  pe- 
riod than  one  year,  if  the  contract  is  in  writing. 
signed  by  his  authorized  agent,  while  it  gives 
an  agent  acting  under  only  verbal  authority 
power  to  bind  his  principal  in  certain  cases,  does 
not  relate  to  acts  of  an  agent  having  effect  to 
bind  the  person  or  property  of  a  mere  surety. — 
Dickson's  Adm'r  v.  Luman,  (Ky.)  20  S.  W. 
1038. 
Implied  powers. 

6.  A  commercial  traveler,  employed  to  sell 
and  take  orders  for  goods,  to  collect  accoants, 
and  receive  money  and  checks  payable  to  the 
order  of  his  principal,  is  not  by  implication  au- 
thorized to  indorse  his  principal's  name  on  the 
checks;  and  a  bank  paying  a  check  on  sucb 
Indorsement  will  be  responsible  to  the  principal. 
-Jackson  v.  National  Bank,  (Tenn.)  20  S.  W. 
802. 

Notice  to  agent. 

7.  A  judgment  debtor  who  employs  an 
agent  to  purchase  the  judgment  creditor's  notes 
for  the  purpose  of  setting  them  ofl!  against  Uie 
judgment,  and  who  pays  for  the  notes  in  Ig- 
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nonince  of  the  employment  by  the  affeiit  of  a 
subagent,  Is  not  chargeable  with  the  gnbagent's 
kimwledge  of  the  assignment  of  the  judgment 
merely  becanse  afternrards,  on  the  request  of 
the  agent,  he  paid  a  portion  of  the  compensa- 
tion promised  the  agent  directly  to  the  snb- 
agent,  for  his  services.— Smith  t.  Wilson,  (Tex. 
CiT.  App.)  20  S.  W.  1119. 

FBINCIFAIi  AND  SUBETY. 

Bee,  also,  "Bail;"  "Bonds." 

Authority  of  agent  to  bind  person  as  surety,  see 
"Principal  and  Affeut, "  »-5. 

Release  of  surety  on  note,  see  "Negotiable  Instru- 
ments, "  9,  10. 

Rights  of  sureties  inter  se,  see  "Guardian  and 
Ward,  "9. 

Suretyship  In  general. 

1.  Act  65  of  1891,  i  2,  proTides  that  here- 
after it  shall  not  be  a  defense  in  favor  of  any 
surety  on  a  bond  that  he  became  such  on  the 
condition  that  the  cosuretyship  of  others  should 
be  obtained,  whether  the  name  of  such  contem- 
plated cosurety  appears  on  the  face  of  the  in- 
strument or  is  specified  In  an  independent  un- 
derstanding, flew  that,  since  the  act  does  not 
expressly  or  by  any  necessary  implication  apply 
to  existing  bonds,  it  will  be  held  as  applying 
only  to  bonds  made  after  the  passage  of  the  act. 
—State  T.  Wallis,  (Ark.)  20  S.  W.  8U. 

Contribution  between  saretiea. 

2.  Where  an  agreement  bj  a  surety  to  ex- 
onerate his  cosurety  from  liability  is  based  on  the 
cosurety's  promise  to  become  a  surety  on  another 
bond,  failure  of  the  cosurety  to  perform  theprom- 
ise  is  such  a  failure  of  consideration  as  will  re- 
lease the  first  surety  from  liability  on  the  agree- 
ment to  exonerate,  and  will  enable  him  to  enforce 
contribution  from  such  cosurety.— Dareyac  t. 
Setter.  (Ky.)  20  S.  W.  376. 

Priority. 

Between  mechanic's  lien  and  mortgage,  see  "Me- 
chanics' Liens, "  8. 
Of  mortgage  liens,  see  "Mortgages, "  7. 

Privilege. 

Of  parties  and  witnesses  from  service  of  writs, 
see  "Writs,"  8,  4;  "Witness,  "8, 4. 

PriTllegred  CoxxunimicationB. 

Bee  "Ubel  and  Slander, "  8. 

Probate  Ck>urts. 

Bee  "Courts, "6, 7. 

Process. 

Bee  "Writs." 

Production  of  Books  and  Papers. 

Bee  "Fractice  in  Civil  Cases, "  S,  7. 

PBOUIBITION,  WBIT  OF. 

When  granted. 

1.  Prohibition  will  lie  to  prevent  a  Judge 
granting  a  new  trial  after  expiration  of  the 
triid  term,  since  such  act  is  not  merely  errone- 
ous, but  is  void,  for  want  of  Jurisdiction. — 
State  V.  Walls,  (Mo.  Sup.)  20  S.  W.  883. 
Jurisdiction. 

2.  Since  the  present  constitution,  which  is 
followed  b^  the  acts  of  the  legislature,  in  confer^ 
ring  jurisdiction  on  the  district  courts  gives  them 
power  to  issue  only  "writs  of  hal)eas  corpus  in 
felony  cases,  mandamus,  injunction,  certiorari, 
and  all  writs  necessary  to  enforce  their  jurisdic- 
tion," without  giving  them  supervisoir  control 


and  Jurisdiction  over  inferior  tribunals,  as  was 
given  by  the  prior  constitutions,  and  since  they 
can  only  exercise  such  jurisdiction  as  is  con- 
ferred upon  them  by  statute,  a  district  court  has 
no  jurisdiction  to  issue  a  writ  of  prohibition 
against  proceedings  in  a  justice's  court. — Seele 
v.  State,  (Tex.  Civ.  App.)  20  S.  W.  946. 

]hromissory  Notes. 

See  "Negotiable  Instruments. " 

Protest. 

Of  note,  see  "Negotiable  Instruments, "  IL 

Proximate  Cause. 

Bee  "Kegllgence, "  3-«. 

Public  Improvements. 

See  "Municipal  Corporations, "  17-34. 

PUBUO  IiAin>S. 

Boundaries  of  surveys,  parol  evidence,  see  "Brl- 
dence, "  87. 

Internal  improvement  lands,  enforcement  of 
state's  Hen,  see  "Judgment,"  18. 

Lease  of  public  lands,  improvements,  see  'Im- 
provements. " 

Power  of  administratrix  to  change  location  of 
headright  certificate,  see  "Executors  and  Ad- 
ministrators. " 

Internal  improTement  lands  —  Enfor- 
cing lien  for  purchase  price. 

1.  On  a  sale  under  decree  in  a  proceeding 
under  act  1887  to  enforce  a  state  lien  on  inter- 
nal improvement  lands,  the  fact  that  it  was 
for  an  inadequate  price  was  not  ground  fw 
vacating  it,  in  the  absence  of  complaint  by  the 
state,  and  where  there  was  no  evidence  tliat 
on  a  resale  the  land  would  bring  more  than  the 
debt  due  the  state.— McLain  t.  Duncan,  (Ark.) 
20  S.  W.  597. 

School  lands — Sale  to  bona  fide  settler. 

2.  Act  1887,  which  requires  an  applicant  for 
the  purchase  of  state  sdiool  land  to  me  his  affi- 
davit with  the  land  commisdoner,  showing  tliat 
he  is  an  actual  settier,  and  intends  to  occupy 
the  land  for  three  years  as  a  home,  but  wUcn 
Lowhere  gives  the  commissioner  discretion  to 
accept  or  reject  the  application,  is  a  proposition 
by  the  state  for  the  safe  of  the  land  to  the  class 
of  persons  specified  in  the  statute;  and  the  fact 
that  such  an  application  was  not  made  in  good 
faith  by  a  person  not  an  actual  settler  may  be 
taken  advantage  of  by  auother,  who  desires  to 
become  a  bona  fide  purchaser,  though  the  first 
installment  of  the  payment  required  by  the  law, 
and  the  first  purchaser's  obligations  for  the  otlt- 
ers,  have  been  accepted  by  the  commissioner, 
and  though  no  forfeiture  has  been  declarea 
against  the  first  purchaser  by  the  proper  au- 
thorities.—Metzler  V.  Johnson,  (Tex.  Civ.  App.> 
20  8.  W.  1116. 

Place  of  sale. 

8.  Under  Act  Api-n  l5,  1883,  i  G.  provid- 
ing that  a  sale  of  public  school  laud  must  be 
made  within  the  county,  a  sale  by  the  land 
l>oard  outside  the  county  is  v<^d,  and,  in  the 
(ibscnce  of  curative  legislation,  confers  no  title 
on  the  purchaser. — ^Flannagan  v,  Nasworthy, 
(Tex.  Civ.  App.)  20  S.  W.  S». 
Validating  contracts. 

4..T41W8  18iS,  p.  106,  giving  validity  to 
certain  contracts  of  the  land  t)oard  in  the  sale 
of  free  school  land,  is  not  in  conflict  with 
Const,  art.  7,  §  4,  providing  that  the  legislature 
shall  have  no  power  to  grant  any  relief  to 
purchasers  of  lands  set  aijart  to  the  pnbtic 
free  school  fund,  and  is  valid;  the  validation  of 
these  land  contracts  not  l>euis  "relief,"  a»  con^ 
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templated  by  this  section  of  the  constitatloii.— 
Fluinann  t.  Naswtrthy,  (Tex.  Civ.  App.)  20 
8.  vv.  839. 

5.  To  obtain  the  benefits  of  Laws  18S9,  p. 
106,  providing  that  contracts  by  the  land  board 
for  the  sale  of  free  school  land  to  any  person 
who  has  in  "good  faith"  made  such  pnrchase, 
and  in  "good  faith"  complied  with  the  rules  and 
reg'ilatirns  of  the  land  board,  are  valid,  it_  is 
not  recessary  to  show  strict  compliance  with 
llie  rLles  and  regulations  of  the  land  board; 
"good  faith"  on  the  purchaser's  part  being  sufflr 
cient.— Flannagan  ▼.  Nasworthy,  (Tex.  Oiv. 
App.)  20  S.  W.  839. 

a.  The  burden  of  proof  is  on  the  purchaser 
or  the  person  claiming  under  him  to  show  that 
he  used  such  "good  faith."— Flannagan  v.  Nas- 
worthy, (Tex.  Civ.  App.)  20  S.  W.  830. 

Furobase  from  state  —  Forfeiture  for 
nonpayment  of  interest  on  purebase 
price. 

7.  Act  April  12.  1883,  {{  9.  10,  relating  to 
the  sale  of  state  lands,  as  amended  by  Act 
February  16,  1886,  {  1,  provides  that  the  pur- 
chaser shell  pay  one  thirtieth  cash,  and  exe- 
cute an  obligation  for  one  thirtieth  on  the  first 
day  of  each  succeeding  year,  until  all  is  paid, 
with  Interest  at  6  per  cent.,  payable  annually  on 
March  1st  each  year;  that  failure  to  pay  an 
installment  of  principal  shall  not  woi^  a  for- 
feiture until  the  whole  is  due;  that,  "if  the  pay- 
ment of  the  annual  installments  of  interest  be 
made  by  the  1st  dry  of  August  succeeding  the 
1st  day  of  March  when  the  same  became  due, 
then  no  forfeiture  shall  result  or  be  taken  for 
such  delay  in  such  payments;"  that  if,  on  the 
1st  day  of  August,  the  interest  due  on  the  1st 
day  of  the  previous  March  remains  unpaid,  the 
custodian  of  the  obligation  shalllndorse  on  it, 
"Lands  forfeited,"  and  the  account  kept  shall 
show  such  forfeiture;  and  that  the  "failure  to 
pay  the  interest  by  the  1st  day  of  August  fol- 
lowing its  maturity  shall  ipso  facto  work  a  for- 
feiture, and  the  entry  on  this  account  shall  be 
evidence  of  the  fact,  and  there  shall  be  no 
necessi^  for  Judicial  ascertainment  of  the  facts 
of  the  forfeiture;  and  no  defaulting  purchaser, 
or  those  claiming  under  him,  shall  evade  or 
avoid  the  effects  of  such  forfeiture  at  once"  by 
reason  of  any  law,  except  that  the  representa- 
tives or  heirs  of  a  deceased  purchaser  should 
jave  one  year  in  which  to  pay.  Act  Feb. 
23.  1885,  S  1,  provides  "that  the  failure  of  a 
holder  of  public  free  school,  university,  or 
asylum  land,  under  contract  of  purchase  from 
the  state,  to  make  the  annual  payments  of 
principal  or  interest  thereon  prior  to  the  Ist 
day  of  August  after  the  same  becomes  due, 
shall  not  cause  a  forfeiture  of  the  rights  of 
such  holder  in  such  land."  Beld  that,  where  a 
purchaser  failed  to  pay  or  tender  installments 
of  interest  due  in  1886  and  1887  uutil  January 
28,  l8SS.  the  lands  purchased  were  forfeited.— 
Berrendo  Stock  C!o.  r.  McCarty,  (Tex.  OlT. 
App.)  20  S.  W.  933. 

Surveys  and  patents — Priorities. 

8.  Where  land  was  appropriated  by  a  valid 
location  and  survey,  a  potent  subsequently  is- 
sued to  another  person  conveys  no  title. — Mc- 
Whirtcr  v.  Allen,  (Tex.  Oiv.  App.)  20  S.  W. 
1007. 

Surreys — Deposit  wltb  register. 

0.  TJnder  the  statute  requiring  a  survey  of 
vacant  land  to  be  deposited  with  the  register 
within  six  months  from  the  time  it  is  made,  a 
patent  issued  on  a  survey  deposited  nearly  10 
years  thereafter  conveys  no  title. — ^Adams  v.  Fra- 
zier,  (Ky.)  20  S.  W.  268. 
Orants. 

10.  Act  Cong.  June  16,  1864,  (18  U.  S.  St  p. 
132,)  provides  that  all  right,  title,  and  interest 
of  the  TTnited  States  in  and  to  all  lots  and  par- 
cels of  land  in  the  Grand  Prairie  common  field, 
"which  have  not  been  before  disposed  of,"  shall 
be  and  are  granted  and  relinquisned  to  the  state 
tor  the  support  of  schools  in  the  township  where 


located.  Act  Cong.  June  30,  1864,  0.3  V.  S.  St 
p.  681.)  provides  that  all  the  right  and  title  of 
the  United  States,  in  all  lands  within  the  bound- 
aries of  designated  locations  in  the  same  town- 
ship, made  by  certificates  issued  under  the  New 
Madrid  act,  shall  be  and  are  relinquished  to  the 
representatives  of  the  persons  in  whose  names 
the  locations  were  made.  Held,  that  a  location 
of  Grand  Prairie  common  field  lots,  made  in 
1818,  which  was  void  because  such  lots  had 
been  disposed  of  by  the  government,  and  were 
not  then  subject  to  sale,  was  not  recognized  and 
validated  by  the  above  acts.  Gummings  v.  Pow- 
eU,  (Mo.  Sup.)  10  S.  W.  819.  foUowed.— Cum- 
mings  V.  Powell,  (Mo.  Sup.)  20  S.  W.  4,S«. 

11.  Act  Cong.  June  13,  1812,  (2  U.  S.  St.  p. 
748,)  confirmed  to  the  inhabitants  of  St.  Louis 
and  other  towns  certain  town  lots,  common 
fields,  etc.,  which  had  been  cultivated  or  pos- 
sessed prior  to  December  20,  1803,  and  required 
a  survey,  as  soon  as  mi^t  be,  of  the  outbound- 
ary  line,  so  as  to  indnde  common  field  lots,  em- 
braced in  a  tract  known  as  "Grand  Prairie." 
Section  2  reserved  for  the  support  of  the  schools 
of  such  towns  all  common  field  lots,  etc.,  in- 
cluded in  such  survey,  "not  rightfully  claimed 
by  individuals."  Act  Cong.  Feb.  17,  1815,  (3 
IJ.  S.  St.  p.  211,)  authorized  the  owners  of  lands 
in  New  Madrid  county,  injured  by  an  earth- 
quake, to  locate  a  like  quantity  on  any  public 
lands  "the  sale  of  which  was  authorized.  Held, 
that  a  location  under  a  New  Madrid  certificate 
j  made  priot  to  the  outboundary  survey,  on  Grand 
Praine  .common  field  lots  not  claimed  by  indi- 
viduals, was  void,  though  such  survey  when 
made  did  not  Include  such  lots,  since  it  appeared 
I  that  they  were  within  the  outboundary  line  as 
.  shown  by  fixed  monuments  at  the  date  of  the 
I  act  of  1812,  and  were  by  that  act  reserved  and^ 
disposed  of  by  the  government.  Cummings  v. 
Powell,  (Mo.  Sup.)  10  S.  W.  810,  foUowed, 
Ehrhardt  v.  Hogaboom,  6  S.  Ct  1157,  118  U. 
S.  67,  and  French  v.  Fyan,  03  TJ.  S.  160,  dis- 
tinguished.—Cummings  V.  Powell,  (Mo.  Sup.V 
20  8.  W.  486. 

In  Texas — Pre-emption  and  bomestead 

rigbts. 

18.  A  person  wbo  takes  possession  onder  » 
lease  from  ooe  claiming  through  a  survey  of  pul>- 
lic  land  as  and  for  a  homestead,  under  the  act  of 
1873,  not  followed  by  actual  occupation  and  set- 
tlement thereon  by  the  person  obtaining  the  sur- 
vey, and  ^hich  is  unauthorized  and  void,  and 
does  not  sever  the  land  from  the  publlo  do- 
main, beiiering  in  the  good  title  of  his  lessor, 
but  who  afterwards  discovers  that  the  land  1» 
vacant,  may  repudiate  his  contract  of  lease  with- 
out quitting  possession,  and  proceed  to  pre-empt 
the  land.— 8wetman  t.  Banders.  (Tex.  Sap.)  20 
a  W.  124. 

Homestead  survey  not  foUowed  by 

occupancy. 

18.  A  survey  of  public  land  as  and  for  a  home- 
stead, under  the  aot  of  1873,  not  followed  by  ac- 
tual occupation  and  settlement  thereon  by  the 
persoQ  obtaining  the  survey,  is  unautlorlzed  and 
void,  and  does  not  sever  the  land  from  tbe  publio 
domain.— Bwetmau  r.  Banders,  (Tex.  Bup.)  2U  S. 
W.  124. 
Surveys— Location, 

14.  The  locative  calls  In  a  patent.  In  accord- 
ance with  which  the  survey  Is  admitted  to  have 
been    actually    made    on    the    ground,    control 

'  more  general  calls  as  to  the  county,  and  the  di- 
rection and  distance  of  the  land  from  oertabu 

'  n-ell-known    points. — Minor    v.    Kirkland,    (Tex. 
Oiv.  App.)  20  8.  W.  932. 

Pur  Autre  Vie. 

See  "Estates. " 

QUXETINO  TITLBL 

Judgment,  see  "Judgment,"  12. 
To    community    property,    see  "Husband    sad 
Wife,  "6. 
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Beoovery  for  improTements. 

1.  In  an  action  against  the  heirs  of  plafai- 
tlffs  decp&sed  wife  to  remore  a  cloud  from  the 
tiUe  to  land  alleged  to  be  the  separate  property 
of  plaintiff,  it  is  not  error  to  snbmit  to  the  jury 
the  question  of  the  value  of  improyements  made 
with  commnnitr  money  dnring  coTerture.— Rob- 
inson r.  Moore,  (Tex.  OIt.  App.)  20  S.  W.  994. 
FindinKS  by  jury— Besponsivenesa. 

2.  Where,  in  an  action  to  remove  a  cloud 
from  the  title  to  land,  the  issue  submitted  to 
the  jury  is  "whether  or  not  defendant  went  into 
the  actual  and  exclusive  possession  of  the  land 
claimed  b^  him,  and  whether  or  not  he  has 
since  remained  in  open  and  notorions  possession 
thereof,"  a  finding  by  the  jury  that  defendant 
actually  took  and  remained  in  open  and  notori- 
ous possession  of  the  land  is  sufficiently  respon- 
sive to  the  issue,  even  though  there  is  no  finding 
tliat  the  possession  was  "exdusive."— Robinaon 
T.  Moore,  (Tex.  (St.  App.)  20  S.  W.  994. 
Decree. 

3.  In  an  action  under  Rev.  St.  art.  4,  c  68, 
being  Act  March  28,  1873,  entitled  "An  act  to  es- 
tablish evidence  of  title  to  real  property,"  the  com- 
plaint alleged  and  the  evidence  showed  that  plain- 
tiff had  purchased  a  certain  lot  of  land  of  C,  and 
had  taken  a  deed  of  same,  which  was  lost  before 
the  recording  thereof;  that  defendant's  grantor, 
having  knowledge  of  the  loss,  fraudulently  ob- 
tained deeds  of  said  land  from  the  heirs  of  C, 
recorded  the  deeds,  forcibly  ejected  the  plain- 
tiff, and  sold  the  land  to  defendants,  who 
bought  knowing  that  plaintiff  claimed  the  land. 
Plaintiff  prayed  that  his  interest  in  the  land  bt> 
declared  to  be  an  estate  in  fee  nmple.  The 
court  found  that  plaintiff  was  not  entitled  to  re- 
lief, and  dismissed  the  bill  at  plaintiff's  costs. 
Hdd,  that  the  court  should  have  found  the  facts 
aa  to  the  execution  and  loss  of  the  deed,  and, 
if  such  facts  were  sufficient  thereto,  should 
have  declared  what  estate  was  conveyed  to 
plaintiff  by  said  deed,  and,  if  not  sufficient, 
should  have  so  declared  and  dismissed  the  bill. 
—Anthony  v.  Beal,  (Mo.  Sup.)  20  a  W.  828. 

Quitclaim. 

By  trustee  to  donor  of  trust,  see  "Trusts,"  9l 

BAILBOAD  COMPANIES. 

See, also, "Carriers;"  "Kminent Domain;"  "Horse 
and  Street  Railroads. " 

Action  against  receiver,  see  "Receivers, "  3. 

Attorney's  fee  in  stock-killing  cases,  see  "Consti- 
tutional Law, "  8. 

Contract  for  use  of  union  depot,  see  "Contracts^"?. 

Injuries  to  employes,  see  "Master  and  Servant," 
0-46. 

to  person  on  track,  comparative  negligence, 

see  "  Negligence, "  li^I4. 

Municipal  regulation  of  time  railroad  company 
may  block  crossing,  see  "Municipal  Corpora- 
tions, "  10. 

Negligence,  remote  and  proximate  csnse,  see 
"Negligence, "  8-6. 

Frebcriptlve  highway  over  tracks,  see  "High- 
ways, "  6. 

Statutory  liability  for  death  of  person,  see  "Death 
by  Wrongful  Act,  "8. 

Stock-killing  cases,  opinions  of  engineer  as  evi- 
dence, see  "Evidence, "  20. 

Construction  of  road— Crossing  other 
roads. 
1.  A  city  In  the  state  authorized  a  railroad 
company  to  construct  and  operate  its  road  along 
a  wrtain  street  of  the  city  100  feet  wide.  Aft- 
erwards it  authorized  another  railroad  company 
to  construct  and  operate  its  road  along  the  same 
street,  provided  its  plan  of  route  and  tracks  did 
not  injure  the  tracks  laid  and  side  tracks  unlaid 
of  the  first-named  company.  The  plan  of  the 
second-named  company  was  to  construct  Its  road 
;;Along  and  across  said  street   and  the  traoks  of 


the  first-named  company.  Htid,  that  the  sec- 
ond-named company  had  a  right  so  to  do,  under 
Rev.  St.  g{  2543,  2626,  providing  that  between 
any  points  in  the  state  any  railroad  company 
can  cross  the  tracks  of  any  other  railroad  com- 
pany, and  cross  any  city  STeet,  with  the  asaent 
of  ^e  city  authorities.— St.  Louis  Transfer  Ry. 
Co.  T.  St.  Lonis  Merchants'  Bridge  &  Terminal 
Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  319. 

Nuisance  in  overflowing  lands. 

2.  Where  a  railroad  company  maintains  a 
dam  on  its  right  of  way  over  a  water  way, 
which  constitutes  a  nnisance  in  causing  the 
water  to  overflow  adjacent  land,  it  i«  liable 
therefor,  though  the  dam  was  originally  con- 
structed by  the  county  nnder  legislative  au- 
thority.—Payne  V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  (Mo.  Sup.)  20  S.  W.  322. 

Iiiabllity   of  lessee  or  vendee  for 

injury  to  property. 
8.  The  vendee  or  lessee  of  a  railroad  is 
jointly  liable  with  the  original  owner  or  lessor 
for  damages  resulting  from  a  permanent  injury 
to  property,  caused  by  the  construction  of  the 
road.— Stickley  v.  Chesapeake  &  O.  Ry.  Go., 
(Ky.)  20  S.  W.  261. 

Injunction  against  collection  of  taxes 
on  earnings  of  consolidated  company 
— ^Demurrer  to  petition. 
4.  Act  Aug.  6,  1870,  incorporating  the 
I.  R.  Co.,  granted  it  bonds  of  the  state,  and  ex- 
empted its  property  from  taxation  for  five 
years.  The  company  consolidated  with  the  H. 
&  6.  K  R.  Co.,  and  afterwards  Act  March  10, 
1875,  expressly  recognizing  the  consolidation, 
substituted  for  the  bonds  certain  lands,  and  ex- 
empted from  taxation  for  25  years  the  company 
and  its  successors  and  assigns,  "and  its  and  their 
capital  stock,  rights,  franchises,  railroads  con- 
structed and  to  be  constructed  pursuant  to  Act 
Aug.  5,  1870,  and  this  art,  rolling  stock,  and  all 
other  property"  then  or  thereafter  to  be  owned 
or  possessed  by  it  or  its  successors,  in  virtue  of 
Act  Aug.  5,  1870;  but  the  act  further  provided 
that  the  exemption  should  not  apply  to  the  lands 
or  railroads  which  at  the  time  of  the  consolida- 
tion belonged  to  the  H.  &  G.  N.  R.  Co.,  or 
which  had  since  been  or  might  thereafter  be 
constructed  or  acquired  nnder  its  charter,  and 
that  the  act  should  not  exempt  any  lands  to 
which  the  consolidated  company  might  be  en- 
titled by  virtue  of  the  charter  of  the  H.  &  G. 
N.  R.  Co.,  or  the  franchises,  roadbed,  rolling 
stock,  or  any  property  acquired  or  thereafter 
to  be  af  qui  red  Dy  virtue  of  the  charter  of  the 
H.  &  G.  N.  R.  Co.  Held,  that  a  petition  to 
enjoin  the  collection  of  taxes  on  money  earned 
by  the  consolidated  company,  which  alleged  that 
the  money  was  earned  by  the  consolidated  com- 
pany, and  not  acquired  by  virtue  of  the  char^ 
ter  of  the  H.  &  G.  N.  R.  Co.,  and  was  there- 
fore exempt  from  taxation,  was  demurrable, 
since  the  averment  might  be  true,  and  still  the 
money  might  have  been  earned  by  the  operation 
by  the  consolidated  company  of  the  line  of  rail- 
road constructed  by  it  in  accordance  with  the 
charter  of  the  H.  &  O.  N.  R.  Co.,  in  which  case 
it  would  not  l>e  exempt.  Pleasants.  J.,  disaent- 
inp.— Campbell  v.  Wiggins,  (Tex.  dr.  App.)  30 
8.  W.  730. 

Rigbt  of  lessee  to  exemption  A*om  tax- 
ation. 
6.  A  railroad  company  was  incorporated 
under  Laws  1854,  section  24  of  which  provides 
"that  all  i>ersons  residing  in  this  state,  and  own- 
ing stock  in  said  road,  shall  give  said  stock  in 
for  taxation  under  the  equalization  lawa  of  tiiis 
state  from  and  after  the  completion  of  the  road; 
but  no  further  tax  shall  be  imposed  on  said 
company  or  road."  Beld,  in  an  action  by  the 
state  to  recover  taxes  on  that  part  of  the  road 
lying  within  the  state,  that  an  absolute  transfer 
by  such  company  of  all  its  property  to  another 
company  for  1,000  years,  and  in  consideration 
that  the  road  be  completed  within  a   oertain 
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time,  was  equiralent  to  a  sale,  and  did  not  pass 
the  right  of  exemption  from  taxation  oontamed 
In  the  charter  of  the  original  company.— Com- 
monwealth T.  Nashville,  0.  &  St.  L.  Ry.  Co., 
(Ky.)  20  S.  W.  883. 

Death   by   wrongftil  act  of  company's 
aervants — Liability  of  receiver. 

6.  A  receiver  is  not  a  "proprietor,  owner, 
charterer,  or  hirer"  within  the  meaning  of  Rev. 
St.  art.  2S99,  jSvine  a  right  of  action  for  in- 
juries resulting  in  death  caused  by  the  negli- 
gence of  the  proprietor,  owner,  cliarterer,  or  hirer 
of  a  railroad,  etc.,  or  by  the  negligence  of  their 
servants  or  agents.  Turner  r.  Cross,  (Tex.  Sop.) 
18  S.  W.  5<8,  followed.— Bonner  v.  Thomas, 
(Tex.  Civ.  App.)  20  S.  W.  722. 

7.  No  action  will  lie  against  the  receiver  of 
a  railroad  company  for  personal  injnries  result 


of  the  company's  servants. — Texas  &  P.   Ry. 
Co.  V.  Bledsoe,  (Tex.  Civ.  App.)  20  S.  W.  1135. 

8.  Rev.  St  art.  2899,  subd.  2,  providing 
that  a  recovery  may  be  had  when  the  death  of 
any  person  is  caused  by  the  wrongful  act,  nn- 
skillfulnesB,  or  default  of  another,  being  applica- 
ble only  when  the  act  or  omission  complained  of 
is  chargeable  to  the  immediate  agency  of  the  per- 
son sought  to  be  t>ound,  does  not  make  the  re- 
ceiver of  a  railroad  liable  for  injuries  resulting 
in  death,  when  it  does  not  appear  that  he 
was  personally  negligent.— Texas  &  P.  Ry.  C!o. 
T.  Bledsoe,  (Tex.  Civ.  App.)  20  &  W.  1136. 

Liability  of  company  for  personal  in- 
juries inflicted  dnrirg  receivership. 

9.  A  railroad  company  in  the  hands  of  a  re- 
ceiver is  not  liable  for  personal  injuries  result- 
ing in  death  caused  by  negligence  of  the  re- 
ceiver.—Texas  &  P.  Ry.  C!o.  V.  Bledsoe.  (Tex. 
CSV.  App.)  20  S.  W.  U36. 

10.  In  the  absence  of  facts  specially  quali- 
fying his  relation,  a  receiver  is  not  the  agent  or 
servant  of  the  railroad  company,  bnt  is  the 
representative  of  the  court  appointing  him  for 
the  preservation  and  management  of  the  prop- 
erty.—Texas  &  P.  Ry.  Co.  T.  Bledsoe,  (Tex. 
Civ.  App.)  20  8.  W.  113B. 

Efifeot  of  order  disotaarglng  receiver. 

11.  In  an  action  Bgainst  a  railroad  company 
for  Injuries  to  a  passenger  on  defendant's  train, 
while  the  road  was  operated  by  a  reoeiver, 
where,  after  the  injury  and  before  suit,  the  re- 
ceiver was  discharged,  and  the  property  returned 
to  defendant,  together  with  all  betterments  made 
from  earnings  during  the  rooeivershlp,  defend- 
ant, rather  than  the  receiver,  is  liable  for  the 
injury.  Railwav  Co.  v.  Johnson.  18  B.  W.  488, 
70  Tex.  4S1,  folio  ived.— Texas  &  Faa  Ry.  Oo.  v. 
Bloom,  (Tex.  Bup.)  30  B.  W.  188. 

Liability   for   negligence — Speed   of 
trains. 

12.  It  is  negligence  in  a  railway  company 
to  run  its  trains  in  a  city  in  violation  of  an  ordi- 
nance regulating  their  speed,  and  requiring 
light  on  cars  moving  at  night.— Easier  v.  Mis- 
souri Pac  By.  Co.,  (Mo.  Sup.)  20  S.  W.  1073. 
Collision. 

18.  In  an  action  against  a  railroad  company 
for  personal  injuries.  It  appeared  that  plaintiff's 
decedent,  a  locomotive  engineer  on  defendant 
railroad,  was  killed,  while  running  at  full  speed 
and  two  minutes  ahead  of  time,  in  a  cnllision 
with  a  freight  train.  Decedent's  train  was  the 
second  section  of  a  passenger  train,  and  by  a  rule 
of  the  road  was  to  follow  the  time  of  the  first  sec- 
tion by  10  minutes.  Decedent's  train  had  the 
right  of  way,  and  was  not  to  stop  at  the  sta> 
tion  of  the  accident  unless  to  let  off  passengers, 
Itnt,  Toy  a  general  rule  of  the  road,  all  trains 
were  to  approach  a  station  at  which  they  were 
not  to  stop  at  a  rednccd  rate  of  speed.  At  the 
rtation  of  the  accident  a  freight  train  which 
had  been  side-tracked  came  onto  the  main  track 
to  allow  the  first  section  to  pass.  The  head- 
light  on   the   locomotive   of   the   freight   train 


could  be  seen  for  at  least  half  a  mile  in  the  di- 
rection from  which  decedent's  train  was  ap- 
proaching. A  switch  signal  of  danger  was 
open,  and  could  be  seen  for  a  third  of  a  mile, 
and  a  brakeman  had  been  sent  forward  to 
signal  decedent.  It  was  with  the  freight  train 
that  decedent's  train,  which  could  be  stopped 
in  a  quarter  of  a  mile,  collided.  Held,  that 
there  was  not  sufiScient  evidence  to  submit  to  a 
iury,  no  negligence  on  the  part  of  dpfendant 
being  8hown.--Smith  v.  Missouri  Pac.  Ry.  Co., 
(Mo.  Sup.)  20  8.  W.  896. 
In.)uries  to  persons  on  track. 

14.  PlaintifFs  intpstate,  while  drunk,  lay 
down  between  the  depot  and  the  track  at  a 
place  obscured  by  the  platform  so  that  he  could 
not  be  seen  by  an  approaching  train,  and  there 
was  no  allegation  or  evidence  that  lights  were 
needed  at  that  point  for  the  convenience  of  per- 
sons, or  for  moving  trains.  Held  that,  in  the- 
absence  of  evidence,  it  could  not  be  presumed 
that  defendant  company  was  negligent  in 
failing  to  place  lights  at  tiiat  point  so  as  to  dis- 
cover persons  in  such  unusual  place,  asleep  or 
drunk. — Rozwadosfskie  v.  International  &  G. 
N.  Ry.  Co.,  (Tex.  Civ.  App.)  20  S.  W.  872. 

15.  Where  there  was  no  evidence  or  allega- 
tions that  lights  were  needed  for  the  conven- 
ience of  passengers  or  for  moving  trains  at  the- 
point  on  the  track  where  plaintiff  was  killed, 
there  is  no  presumption  that  there  was  any  ob- 
ligation on  the  part  of  the  company  to  place 
lights  so  as  to  discover  persons  in  such  an  un- 
nsnal  place,  asleep  or  drunk. — Rozwadosfskie  v. 
International  &  G.  N.  Ry.  0>.,  Clex.  Civ.  App.> 
20  S.  W.  872. 

IR.  It  appeared  that  deceased  was  struck  by 
a  freight  train  mnning  at  the  rate  of  15  miles 
an  hour,  while  he  was  ritting  on  the  track  with 
his  face  in  his  hands;  that  he  was  a  trespaaser; 
that  the  train  was  not  a  heavy  one,  and  could 
have  been  stopped  in  a  distance  of  400  to  60O 
feet;  and  that  both  the  engineer  and  conductor 
apprehended,  when  they  first  saw  deceased,  that 
he  would  not  get  off  the  track.  There  was  evi- 
dence that  deceased  was  discovered  by  then 
when  the  train  was  at  points  varying  in  distance 
from  462  to  1,287  feet  from  deceased;  that  the 
alarm  was  at  once  given,  and  an  effort  made  to 
stop  the  train.  Held,  that  it  was  error  to  instruct 
the  jury  to  find  for  defendant.— Wren's  Adm'r 
V.  Louisville,  St  L.  &  T.  By.  Co..  (Ky.)  20  S. 
W.  215. 

IT.  In  an  action  against  a  railroad  company 
for  the  death  of  plaintiil's  husband  from  a  col- 
lision with  an  engine  while  on  defendant's 
track,  it  was  error  to  charge  that,  if  the  de- 
ceased voluntarily  placed  himself  on  the  track, 
and  those  in  charge  of  the  engine  saw  him 
bpforo  it  reached  him.  bnt  failed  to  ring  the 
hell  or  blow  the  whistle,  in  order  to  warn  hiia 
of  its  approach,  then  defendant  would  be  guilty 
of  negligence,  as  the  question  whether  the  train 
men  were  negligent  was  one  of  fact  for  the 
jury.— Texas  &  P.  Ry.  Co.  v.  Roberts,  (Tex. 
Civ.  App.)  20  S.  "W.  960. 

18.  The  court  charged  that  if  deceased  volun- 
tarily placed  himself  on  the  track,  but  those  to 
charge  of  the  engine  exercised  proper  care  to  see 
that  the  track  was  clear,  and  saw  deceased  in 
front  of  the  train,  and  rang  tiie  bell  and  blew  the 
whistle  in  time  for  him  to  get  off  the  track,  then 
th^  had  a  right  to  presume  he  would  get  off  the 
track,  and  plaintiff  could  not  recovpr  unless  the 
train  men  saw  that  he  was  not  going  to  get  off 
the  track  before  it  reached  him,  or  could  have  as- 
certained he  was  not  going  to  do  so,  bv  the  ex- 
ercise of  due  care,  in  time  to  stop  the  train  be- 
fore it  reached  him,  and  failed  to  do  so.  Hrl'l, 
thnt  such  chnrge  did  not  clearlj-  state  the  law 
applicable  to  the  case  when  there  was  evidence 
that  deceased,  before  the  appearance  of  the 
train,  and  up  to  the  time  of  thp  accident,  had 
been  trying  to  urge  thp  mule  on  which  he  was 
riding  off  the  track— Texas  &  P.  Ry.  (3o.  v. 
Roberts,  (Tex.  Civ.  App.)  20  S.  W.  960. 

19.  A  declaration  in  an  action  against  a  rail- 
road company  for  the  wrongful  death  of  plain* 
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tiff's  intestate  contained  two  covmts:  (I)  For 
negligrence  at  common  law;  and  (2>  for  failure 
to  oDserre  statutory  precautions  for  tlie  pre- 
vention of  accidents  wlien  obstructions  appear 
on  the  track.  Held,  tliat  a  cliarge  tliat  if  de- 
ceased was  deaf  and  dumb,  and  was  warned  of 
unusual  daneer  from  walking  on  ttie  track  on 
the  morning  ne  was  killed,  his  negligence  woiUd 
bar  a  recovery,  was  properly  refused,  where 
counsel  asked  that  it  be  applied  to  both  counts, 
since  contributory  negligence  would  not  defeat 
the  count  based  on  the  statute. — Knoxville,  C. 
Q.  &  L.  R.  Co.  V.  Acuff,  (Tenn.)  20  S.  W.  348. 

90.  On  the  second  count  the  court  properly 
charged  that  under  Mill.  &  V.  Code,  §§  12US- 
ISOO,  if  intestate  appeared  on  the  track  in  front 
of  the  running  train,  then  it  was  the  duty  of  de- 
fendant's employes  to  have  a  person  on  the  look- 
out ahead  to  sound  the  whistle,  put  down  the 
brakes,  and  nse  every  possible  means  to  stop  the 
train,  and  prevent  the  accident.  Patton  v.  Rail- 
road Co.,  15  8.  W.  919,  89  Tenn.  370,  and  RaU- 
road  Go.  v.  Foster,  13  8.  W.  694,  14  8.  W.  428, 
88  Tenn.  672,  followed.— Knoxville,  O.  G.  & 
L.  R.  Co.  V.  Acuff,  (Tenn.)  20  S.  W.  348. 

81.  The  fact  that,  at  the  time  of  the  acci- 
dent, the  ennne  was  behind  the  cars,  pushing 
them  forward,  is  immaterial. — Knoxville,  C.  G. 
&  L.  R.  Co.  V.  Acuff,  (Tenn.)  20  S.  W.  348. 

aa.  Failure  to  give  warning  of  the  approach 
of  a  backing  engine  in  a  railroad  yard,  or  to 
have  a  person  in  position  to  see  the  track  ahead 
of  it,  is  not  such  negligence  as  will  render  the 
company  Uabie  to  a  trespasser  in  the  yard  for 
an  injury  caused  by  being  run  over  by  such  en- 
gine; and  the  fact  that  such  trespasser  is  an  in- 
fant does  not  affect  the  legal  rights  of  the  com- 
pany, iiecause  signals  of  approaching  engines 
must  be  given,  and  oversight  of  the  tracks  ex- 
ercised, tmiformly  and  habitually,  or  not  at  all, 
.  and  for  the  protection  and  safety  of  all  persons 
or  none. — ^McDermott  v.  Kentucky  Cent.  Ry. 
•Co..  (Ky.)  20  S.  W.  380. 

Liability  for  negligence— Injury  to  per- 
son unloading  car. 

28.  In  an  action  against  a  railroad  company 
lov  negligently  killing  plaintiff's  husband,  it  ap- 
peared that  deceased  was  unloading  cars  for  an 
elevator  company;  that  when  a  car  was  unload- 
ed it  was  placed  on  scales  and  weighed;  that 
parallel  to  the  track  on  which  the  loaded  cars 
ptood,  and  about  two  and  a  half  feet  distant,  ran 
another  track,  the  end  of  which  was  covered  'with 
earth,  and  which  disappeared  from  view  at  a 
point  nearly  opposite  the  scales;  that  a  number 
of  freight  cars  were  standing  on  the  latter  track, 
the  last  of  which  was  within  a  few  feet  of  the 
point  where  the  track  disappeared;    tliat,  after 

g lacing  a  car  on  the  scales,  deceased  stepped 
ack  on  the  hidden  portion  of  this  track,  in  order 
to  permit  the  car  to  be  weighed,  and  immediate- 
I.V,  without  warning,  an  engine  backed  down, 
and  the  freight  cars  stnick  him.  Defendaut  had 
notice  of  the  work  which  deceased  and  his  fel- 
low servants  were  doing.  Held,  that  the  question 
of  defendant's  negligence  was  properly  submit- 
ted to  the  jury.— Spotts  v.  "Wabash  W.  Ry.  Co., 
(Mo.  Sup.)  20  S.  W.  190. 

2*.  Decedent  was  killed  while  at  work  un- 
loaduig  cars  for  an  elevator  company,  by  one  of 
several  freight  cars  which  were  set  in  motion  by 
an  engine  badung  down  upon  them  without 
giving  any  warning.  HM,  that  evidence  was  ad- 
missible to  show  that  the  foreman  of  defend- 
ant's yard  was  notified  of  the  work  which  de- 
ceased and  his  fellow  servants  were  doing. — 
Spotts  V.  AVabash  VV.  Ry.  Co.,  (Mo.  Sup.)  20  S. 
W.  190. 

25.  Decedent,  while  unloading  cars  for  an 
elevator  company,  was  struck  by  one  of  several 
freight  cars  which  were  set  in  motion  by  an  en- 
gine backing  dotrn  upon  tliem.  Held,  that  evi- 
dence was  admissible  to  show  that  no  signal  or 
-warning  was  given  of  the  intention  to  back  the 
car8.-JbotU  v.  Wabash  W.  Ry.  Co.,  (Mo.  Sup.) 
^30  S.  W.  190. 


Accidents  at  crossings. 

36.  Where  a  train  is  stopped  across  a  street 
longer  than  the  ordinance  allows,  and  people 
are  crossing  between  the  cars,  it  is  a  question 
for  the  jury  whether  it  was  not  the  duty  of 
those  in  charge  of  the  train  to  give  a  signal 
before  starting.— Burger  v.  Missouri  Pac  R. 
Co.,  (Mo.  Sup.)  20  S.  W.  439. 

37.  Where  an  engine  is  moving  in  a  large 
city  at  a  time  and  place  where  persons  might 
reasonably  be  expected  to  be  passing,  it  is  not 
error  to  instruct  the  jury  that  those  in  charge 
of  the  engine  should  give  "warning  by  bell  or 
whistle  and  signal  light  •  •  •  or  other  rea- 
sonable notice"  of  its  approach.  —  Louisville  & 
N.  R.  Co.  V.  Morris'  Adm'i,  (Ky.)  20  S.  W. 
539.  ^   v"v  ' 

2&.  In  an  action  for  the  killing  of  plaintiff's 
intestate  at  a  crossing  of  defendant's  tracks,  it 
appeared  that  deceased  was  familiar  with  the 
crossing  and  the  use  made  of  sidetracks  on  wnich 
he  was  killed ;  that  he  must  have  known  the  ex- 
tent to  which  a  view  of  the  track  was  obstructed 
by  the  cattle  chute:  that  from  the  crossing  the 
train  by  which  deceased  was  struck  could  have 
been  seen  at  such  distance  as  would  have  enabled 
him  to  avoid  the  injury,  if  he  had  looked  in  the 
proper  direction.  Held,  that  there  was  no  evi- 
dence justifying  the  jury  in  finding  thatdeceased 
would  have  been  injured  bad  he  been  free  from 
negligence.— 8t.  Louis,  I.  M.  &  8.  Ry.  Ca  v.  Tip- 
pett,  (Ark.)  20  S.  W.  161. 

Contributory  negligence. 

29.  Failure  to  sound  the  bell  or  whistle  when 
a  train  approaches  a  crossing  will  not  relieve 
the  driver  of  a  team  from  the  exercise  of  care  in 
discovering  Its  approach;  he  having  just  seen  it 
moving  slowly  in  that  direction  at  the  next  cross- 
ing—Missouri Pao.  Ry.  Co.  v.  Peay,  (Tex.  Sup.) 
30  8.  W.  57. 

SO.  In  an  action  against  a  railroad  company 
for  injuries  received  at  a  much  used  street  cross- 
ing in  a  city,  it  appeared  that  the  street  was 
crossed  norUi  and  south  by  some  30  of  defend- 
ant's tracks;  that  it  failed  to  have  gates  on 
either  side  of  the  tracks,  and  two  watchmen, 
and  brakemen  on  its  cars,  and  to  ring  the  en- 
gine bell,  at  the  time  of  the  injury,  as  required 
by  ordinance  of  the  city;  that  plaintiff  was 
familiar  with  the  crossing;  that  a  train  of 
freight  cars  extending  partly  into  and  south  from 
the  crossing  stood  on  tne  first  track  west  of  the 
double  main  tracks,  which  are  located  within 
seven  tracks  of  the  west  side  of  the  yard;  that 
when  walking  west,  before  reaching  the  main 
tracks,  plaintiff  saw  an  express  train  coming 
south;  that  he  crossed  the  main  tracks,  and 
looked  south;  that  he  saw  the  smoke  of  an  en- 
gine, but  saw  no  one  on  top  of  any  cars,  and 
heard  no  bell;  that  he  saw  th.it  the  crossing 
west  was  open;  that  while  walking  westward, 
and  watching  the  express  train,  he  was  struck 
by  cars  moving  north  on  the  third  track  west 
of  the  main  tracks,  which  had  been  "kicked" 
by  an  engine  from  a  point  some  350  yards  from 
the  crossing;  that,  after  plaintiff  passed  the 
train  of  freight  cars,  he  did  not  look  south,  and 
that,  if  he  had  looked  south,  he  could  have  seen 
the  cars  by  which  he  was  struck  in  time  to 
avoid  the  injury.  Bdd,  that  the  question  of 
plaintiff's  contributory  nepliKence  was  property 
submitted  to  the  jury. — Jennings  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  {Mo.  Sup.)  20  S.  W.  490. 

81.  In  an  action  against  a  railroad  company 
for  personal  injuries,  it  appeared  that  defend- 
ant's train  had  stopped  at  a  street  crossing 
longer  than  allowed  by  ordinance,  and  that 
plaintiff,  an  unusually  bright  boy  of  nine 
years,  after  waiting  some  time,  attempted  to 
pass  between  two  cars,  when  the  train  started. 
He  knew  the  danger  of  passing  between  the 
cars,  and  there  was  an  unobstructed  road  at 
anolJier  point  over  which  he  might  have  passed 
to  his  destination.  Held,  that  the  question  of 
contributory  negligence  was  for  tae  jury. — 
Burger  v.  Missouri  Pao.  R.  Co.,  (Mo.  Sup.)  20 
S.  W.  439. 
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'S3.  The  court  charged  that  It  was  the  datjr  of 
the  servants  of  defendant,  on  approaching  a  cross- 
ing, to  ring  the  bell  or  blow  the  whistle,  but  that 
the  failure  to  perform  sneh  duty  would  not  relieve 
the  person  in  danger  from  tne  dut7  of  nsing 
his  senses;  and,  if  such  person  was  aware  of 
the  presence  of  the  train,  the  failure  to  ring  the 
bell  or  blow  the  whistle  would  be  immaterial. 
HM,  that  the  instruction  was  erroneons,  as  any 
omission  of  dnty  on  the  part  of  defendant  is  a 
rvl^rant  fart,  that  may  be  considered  in  de- 
termining the  question  of  defendant's  negli- 
gence.— McDonald  v.  International  &  O.  X. 
Ry.  Co..  (Tex.  Qv.  App.)  20  S.  W.  847. 

B''.  It  is  a  question  for  a  jnrv-  to  determine 
Wbether  a  boy  who  was  injured  at  a  railroad 
crossing  exercised  that  degree  of  care  which 
ooold  reasonably  be  expected  of  him,  consider- 
ing his  age,  capacity,  and  experience. — Spillane 
T.  Missouri  Pac.  By.  C!o.,  (Mo.  Sup.)  20  S.  W. 
293. 
Iiooking  and  listening. 

84.  In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  the  eridenoe 
showed  that  plaintiff,  when  approaching  the 
-crossing,  was  driving  his  cart  in  a  "sweeping 
trot, "  and  did  not  stop,  listen,  or  look  along  the 
track  in  but  one  direction;  that  it  was  "bluster- 
ing, windy,  and  dusty;"  that  defendant's  train 
was  moving  at  the  rate  of  15  ar  16  miles  an  hour, 
and  no  signal,  by  bell  or  whistle,  was  given  of 
its  approach.  Held,  that  the  evidence  of  con- 
tributory negligence  was  not  sufficiently  strong 
to  warrant  a  judgment  for  defendant  by  direc- 
tion.—Ramsev  V.  Louisville,  C.  &  L.  Ry.  Co.,  20 
S.  W.  162,  89  Ky.  699. 

85.  The  rule  that  a  person  who  goes  on  a 
railroad  track,  or  proposes  to  (toss  it,  must  use 
his  eyes  and  his  ears  to  avoid  injury;  and  that, 
if  he  fails  to  do  so,  and  is  injured,  he  cannot  re- 
cover, notwithstanding  the  negligence  of  the 
railroad  company, — is  not  of  universal  applica- 
tion, but  has  exceptions  under  exceptional  cir- 
cumstances.— Jennings  v.  St.  Ix>ui8,  jL  M.  &  S. 
Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  490. 

36.  Plaintiff  attempted  to  cross  a  railroad 
track,  and  was  standing  on  a  side  track,  wait- 
ing for  a  train  to  pass  on  the  main  track. 
While  thus  waiting,  ne  was  struck  by  a  train 
on  the  side  track.  If  plaintiff  had  looked,  he 
could  have  seen  the  train  which  injured  him, 
when  it  was  a  quarter  of  a  mile  away.  Held, 
that  plaintiff  could  not  recover,  though  no  signal 
was  given  by  the  approaching  train.— Maxey  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W. 
664. 

37.  It  is  the  dntf  of  a  person  who  comes 
on  the  track  of  a  railway  to  use  ordinary  care 
to  observe  the  movement  of  trains,  and  failure 
to  "look  and  listen"  may  amount,  in  some  cir- 
cumstances, to  a  want  of  such  care;  but  the 
standard  by  which  action  in  that  regard  is  to 
be  measured  Is  that  degree  of  care  which 
should  characterize  a  person  of  ordinary  pru- 
dence in  the  same  situation. — Easley  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.  Sup.)  20  a  W.  1073. 

Evidence. 

38.  In  an  action  against  a  railroad  com- 
pany by  an  infant  who  was  injured  while  at- 
tempting to  pass  between  cars  of  a  train  stand- 
ing on  a  street  crossing,  evidence  that  plaintiff 
saw  others  cross  between  the  cars  before  him 
is  admissible  to  show  defendant's  negligence  in 
starting  the  train  without  warning.— Burger  v. 
Missouri  Pac.  R.  Co.,  (Mo.  Sup.)  20  S.  W;  439. 

89.  Where  plaintiff  is  injured  at  night  by 
the  alleged  negligent  operation  of  a  train  at 
a  public  crossing,  it  is  not  error  to  admit  evi- 
dence that  there  was  no  light  about  the  place, 
since  this  fact  is  part  of  tne  res  gestae. — Eas- 
ley V.  Missouri  Pac.  Ry.  0>.,  (Mo.  Sup.)  20  S. 
W.  1073. 

Instruotions. 

40.  In  an  action  against  a  railroad  company 
for  Injuries  to  plaintiff's  carriage  from  a  colli- 
sion at  a  crossing,  an  instruction  limiting  the 
charge  that  plaintiff  could  not  recover  if  his 


driver  saw  or  should  have  seen  the  train  in  time 
to  stop,  by  the  proviso,  unless  It  farther  ap- 
peared that,  after  the  driver  got  on  or  so  near 
the  track  that  he  could  not  extricate  himself,  de- 
fendant's employes  saw  the  carriage,  and,  hav- 
ing it  in  their  pownr  to  stop  the  train,  failed  to 
do  so,  is  not  authorized  by  the  fact  tbut  defend- 
ant, in  its  plea  of  contributory  negligence,  al- 
leged that  the  engine  and  cars  were  too  close  to 
be  stopped,  and  should  not  be  given  where  there 
la  no  evidence  from  the  testimony  or  circum- 
i  stances  tending  to  show  that  tne  employes  did 
see  the  carriage  in  time  to  stop  the  ti-ain  and 
prevent  the  collision.— Missouri  Pao.  Ry.  Co.  v. 
Peay,  (Tex.  Sup.)  ao  S.  W.  67. 

41.  In  an  action  against  a  railway  company 
for  the  death  of  plaintifTs  husband,  the  court 
charged  that  "the  running  by  defendant  of 
trains  upon  its  track  was  authorized  by  the  law, 
and  the  law  did  not  impose  any  rule  as  to  the 
rate  of  «peed  of  such  trains."  Hdd.  that  the  in- 
struction was  erroneous,  as  the  s^eed  of  the 
train  was  a  question  of  fact  that  might  be  con- 
sidered by  the  jury  in  determining  the  question 
of  defendant's  negligence  and  of  decedent's  con- 
tributory negligence. — McDonald  v.  Internation- 
al &  O.  N.  Ry.  Co.,  (Tex.  Civ.  App.)  20  S. 
W.  847. 

42.  In  an  action  against  a  railroad  company 
for  personal  injuries,  it  is  erroneous  to  charge 
that  plaintiff  should  recover  if  he  was  atteiupt- 
ing  to  cross  defendant's  track  at  a  place  where 
footmen  were  accustomed  to  cross,  and  as  he 
stepped  on  the  track  was  struck  by  an  engine 
which  was  being  carelessly  run  at  a  fast  and 
unusual  rate  of  speed  without  ringing  the  bell 
or  sounding  the  whistle,  where  the  crossing  was 
not  a  public  one. — ^Maxey  v.  Missouri  Pac  Ry. 
Co.,  (Mo.  Sup.)  20  S.  W.  654. 

Stook-killing  cases. 

43.  A  part  of  defendant  company's  railway 
track  was  inclose<l  with  a  wire  fence,  which 
was  out  of  repair,  and  not  connected  'nith 
the  track  at  the  ends,  and  plaintiff's  colt  strayed 
on  the  right  of  way  of  the  company,  and  on  the 
part  of  the  track  so  inclosed.  The  engineer  of 
an  approaching  train  discovered  it  on  tne  track, 
sounded  an  alarm  which  frightened  the  colt  so 
that  it  ran  from  the  track,  against  the  wire 
fence,  by  which  its  throat  was  so  cut  that  It 
died.  Held,  that  defendant  was  not  liable. — 
St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Ferguson, 
(Ark.)  20  S.  W.  645. 

44.  The  fact  that  animals  are  trespassers  up- 
on the  track  of  a  railroad  company  does  not  ex- 
cuse the  servants  of  surh  company,  who  operate 
a  train,  from  ringiijg  the  bell  and  blowing  Oie 
whistle,  and  from  other  arts  of  diligence  to  pre- 
vent injury  to  such  animals. — Galveston,  II.  & 
S.  A.  Ry.  Co.  V.  Balkam,  (Tex.  av.  App.)  20 
S.  W.  860. 

45.  Where  plaintiff  at  the  time  of  an  injury 
to  a  mule  was  using  the  right  of  way  between 
the  main  and  side  trades  of  the  company  by  its 
invitation,  the  company  owed  him  Uie  Anty  to 
preserve  his  property  from  injury,  and  the  fact 
that  such  injury  occurred  is  prima  facie  evi- 
dence of  the  company's  negligence. — St.  Louis, 
I.  M.  A  a.  By.  Co.  T.  Taylor,  (Ark.)  20  S.  W. 
1083. 

Conditions  precedent  to  suit. 

46.  Acts  1891,  c.  101,  S  2,  provides  that  a 
railroad  company  shall  l>e  absolutely  liable  for 
all  live  stock  killed  or  injured  by  trains  on  un- 
fenced  tracks.  Section  3  exonerates  the  com- 
pany from  liability  where  the  tracks  are  fenced; 
section  4  provides  that  the  value  of  stock  killed 
or  injured  on  an  unfenced  track  may  be  ap- 
praised, and  that  the  report  of  the  appraisers 
shall  be  prima  facie  evidence  of  value;  and  sec- 
tion 6  provides  that  after  appraisement  the  com- 
pany shall  pay  the  owner  within  60  days  after 
presentment  of  the  claim,  otherwise  the  com- 
pany shall  be  liable  in  an  action  on  the  claim 
for  reasonable  attorney's  fee  in  addition  to 
such  appraised  value.  Held,  that  it  was  not 
necessary  to  take  the  steps  provided  by  sections 
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4,  5,  before  bringing  an  action  under  section  2. 
-Clnctonati,  N.  O.  &  T.  P.  Ry.  Co.  t.  RuBsell, 
(Tenn.)  20  S.  W.  784. 

47.  The  failure  to  make  the  apprusal  does  not 
render  it  necessary  to  bring  the  action  under  Mill. 
&  V.  Code,  S 1298,  subd.  i,  and  section  1299,  pro- 
viding that  every  railroad  company  that  fails  to 
keep  the  engineer,  fireman,  or  some  other  per- 
son on  the  locomotive  to  watch  for  persons,  an- 
imals, or  other  obstructions  on  the  track,  or  to 
whistle  or  put  on  the  brakes  In  case  any  ob- 
straotion  is  discovered,  shall  be  liable  for  all 
damages  to  persons  or  property,  resulting  from 
any  accident  or  collision  that  may  uccur. — Cin- 
cinnati, N.  O.  &  T.  P.  By.  Co.  t.  Bussell, 
(Tenn.)  20  S.  W.  784. 

Stock-killing  o&aes — Evidence. 

48.  In  an  action  under  Rev.  St.  1889,  {  3613,  to 
recover  for  injuries  to  stock,  resulting  from  the 
failure  of  a  railroad  company  to  properly  fence 
its  track,  evidence  is  admissible  as  to  the  man- 
ner in  which  the  engine  which  caused  the  ln}nry 
was  operated.— Briggs  v.  tit.  Louis  &  H.  7.  Ry. 
Co.,  (Mo,  tSup,)  20  a  W.  83. 

— —  Burden  of  proof. 

49.  Under  Mansf.  Dig.  (  5537,  providing 
that  railroads  shall  be  responsible  n>r  all  dam- 
ages done  or  caused  by  the  running  of  their 
trains,  the  burden  of  proof  is  on  the  company 
to  show  that  it  was  exercising  due  care  when 
the  injury  or  damages  complamed  of  occurred. 
Railway  Co.  v.  Payne.  33  Ark.  816,  and  Tilley 
V.  BaQway  Co.,  6  8.  W.  8,  49  Ark.  535,  542.  fol- 
lowed.—St.  Louis.  L  M.  &  S.  By.  Co.  v.  Taylor. 
(Ark.)  20  S.  W.  1083. 

—  Proof  of  ownership  of  animal  killed. 
60.  In  an  action  against  a  railroad  company 
to  recover  for  the  killing  of  a  mule  by  defend- 
ant, plaintiff  testified  that  he  had  possession  of 
the  mule;  that  he  had  not  ^aid  for  it,  but 
that  he  considered  the  mule  his;  and  that  he 
did  actually  pay  for  the  mule  after  it  was  killed. 
Beld,  that  plaintiff  had  a  special  property  In  the 
mule,  which  empowered  him  to  recover  its  full 
value.  Railway  Co.  v.  Biggs.  6  8.  W.  724, 
50  Ark.  169,  followed.— St  Louis,  L  M.  &  S. 
Ry.  Co.  7.  Taylor,  (Ark.)  20  S.  W.  1083. 

Presumption. 

51.  The  fact  that  a  horse  is  found  dead  near 
a  railroad  track  raises  no  legal  presumption  that 
it  was  killed  on  the  track  or  by  a  train,  no  mat- 
ter what  the  probabilities  may  be,  but  the  man- 
ner of  death  must  be  proved  by  a  preponderance 
of  the  evidence.  If,  however,  from  all  the  evi- 
dence, the  jury  believes  that  the  horse  was 
killed  on  the  track,  then  the  presumption  ariseb 
that  it  was  killed  by  a  train,  and  that  its  death 
was  due  to  the  negligence  of  the  railroad  com- 
pany.—St.  Louis  &  S.  F.  Ry.  Co.  v.  Sageley, 
(Ark.)  20  S.  W.  413. 

Fires. 

58.  Act  Jan.  80,  1874,  {  1,  provides  that  any 
person  or  company  operating  railroad  cars  by 
steam  shall  place  on  the  "chimneys  of  such  cars 
or  locomotives  a  screen,  lender,  damper,  or  other 
preventive,  such  as  will  prevent,  so  far  as  possi- 
ble, sparks  of  fire  escaping.  "  Section  3  provides 
that  any  person  or  company  failing  to  comply  with 
the  provisions  of  section  1  shall  be  liable  to  any 
person  injured  bj  flre  escaping  from  cars  oper- 
ated by  them.  Held,  In  an  action  for  damages  to 
property  set  on  fire  by  defendant's  locomotive, 
that  it  is  competent  for  plaintiff  to  show  that 
trains  frequently  set  flre  to  fences  and  grass  in 
the  vicinity,  and  that  locomotives,  when  passing, 
usually  bad  the  screen  laid  back.  —  Kentucky 
Cent.  R.  Co.  v.  Barrow,  80  8.  W.  165,89  Ky.  838. 

BAPE. 

See,  also,  *  Abdnotion. " 

Evidence  showing  rape,  right  to  convict  of  assault 
with  intent  to  rape,  see  "Criminal  Law, "  88. 


Wbat  constitutes — Age  of  consent. 

1.  Re\.  St.  {  3480,  provides  that  "every  per- 
son who  shall  be  convicted  of  rape,  either  Iqr  car- 
nally and  unlawfully  knowing  any  female  child 
under  the  age  of  14  years,  or  by  forcibly  ravish- 
ing any  woman  of  the  age  of  14  years  or  up- 
wards, shall,"  etc.  Bdd,  that  sexual  intercourse 
with  a  female  under  the  age  of  14  years  consti- 
tutes rape,  whether  she  consents  or  not. — State 
V.  Lacey,  (Mo.  Sup.)  20  S.  W.  238. 

Indictment. 

3.  An  indictment  for  ittpe,  whidi  diaries 
that  defendant,  in  and  upon  £..  a  female  child 
under  the  age  of  twelve  years,  to  wit,  of  the 
age  of  nine  years,  unlawiully  and  feloniously 
did  make  an  assault,  and  ber  (the  said  E.) 
then  and  there  unlawfully  and  feloniously  did 
carnally  know  and  abuse,  etc.,  is  sufficient,  un- 
der Rev.  St.  1879,  {  1:253,  declaring  it  to  be 
rape  to  carnally  and  unlawfully  know  a  female 
ehild  under  the  age  of  12  years.  State  v.  Wray, 
(Mo.  Sun.)  19  S.  W.  86,  followed.— SUte  v. 
Miller,  (Mo.  Sup.)  20  S.  W.  243. 

Evidence. 

3.  Where  it  appears  that  evidence  was  ad- 
mitted showing  that  a  syringe  such  as  is  used 
in  cases  of  gonorrhea  was  found  at  defendant's 
house,  wbicn  under  the  circnmstancea  had  no 
criminative  force,  the  error,  if  any,  was  not  in- 
jurious to  defendant. — Massey  v.  State,  (Tex. 
Or.  App.)  20  8.  W.  758. 

4.  The  opinions  of  witnesses  on  a  trial  for 
rape,  as  to  the  ability  of  defendant  to  have  held 
prosecutrix  in  a  certain  saloon,  which  they  de- 
scribed, were  properly  excluded  from  the  jury, 
that  being  within  the  common  knowledge  of 
mankind,  and  therefore  not  the  subject  of  ex- 
pert testimony.^^tate  v.  Dnsenlierry.  (Mo. 
Sup.)  20  S.  W.  461. 

5.  On  a  trial  for  rape,  evidence  that  defend- 
ant, on  the  day  before  the  offense  was  commit- 
ted, used  obscene  language,  indicating  a  deter^ 
mination  to  have  intercourse  with  girls  that 
nifcht,  if  he  had  to  kill  the  girls,  is  competent, 
since  the  intended  victim  need  not  be  named,  if 
subsequent  facts  show  with  reasonable  proba- 
bility to  whom  he  referred,  or  the  threat  was 
such  as  to  evidence  a  determination  to  rape 
some  person — not  a  particular  one — that  night. 
—Massey  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
758. 

0.  A  female  and  her  sister  testified  that 
they  had  been  lured  to  an  nnoccupipd  school- 
house  by  defendant  and  his  companions,  and 
compelled  to  stay  there  all  night,  and  that  by 
the  use  of  force  and  threats  of  death  she  was 
compelled  to  have  sexual  intercourse  with  de- 
fendant. On  cross-examination,  she  denied  hav- 
ing stated,  about  two  weeks  later,  that  she  was 
not  scared  at  the  schoolhouse.  and  that  the 
boys  had  not  hurt  her  any,  only  talked  a  little 
bad.  Held,  that  evidence  on  the  part  of  defend- 
ant that  she  had  made  such  statements  was  ad- 
missible in  determining  whether  she  had  intex^ 
course  with  him  willingly  or  by  coercion. — King 
V.  Commonwealth,  (Ky.)  20  S.  W.  224. 
SuflSciency. 

7.  A  conviction  of  rape  may  be  had  on  the 
uncorroborated  testimony  of  prosecutrix. — State 
T.  Dusenberry,  (Mo.  Sup.)  20  S.  W.  461. 

t$.  A  father  may  be  convicted  of  the  rape 
of  his  daughter  under  14  years  of  age,  on  the 
uncorroborated  testimony  of  the  daughter, 
where  the  reason  given  for  the  failure  to  imme- 
diately disclose  the  wrong  was  that  of  fear  of 
the  father.  State  v.  Patrick,  17  S.  W.  666,  107 
Mo.  147,  distinguished. — State  v.  Wilcox,  (Mo. 
Sup.)  20  S.  W.  314. 
Instructions. 

9.  Defendant  requested  an  instruction  that 
If  the  jury  believed  that  the  offense  of  rape 
was  not  committed,  but  was  attempted,  by  force 
on  the  person  of  S.,  then  the  jury  might  find 
the  defendant  guilty  of  an  attempt  to  commit 
rape.  The  court  refused  to  so  instruct,  but  did 
charge  them  that  penetration  was  neoeasaiy  to 
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«0ii*tItate  tite  offenw  of  rape,  ftufl  that  ther  mnst 
ftid  sach  to  haTe  been  the  fact,  berond  a  reason- 
able donbt.  HeU,  that  the  omlaiion  to  charm 
«s  reoneated  was  not  calculated  to  hi]nre  defeno- 
«nt.— Massey  v.  State,  (Tex.  Or.  App.)  20  S.  W. 
768. 

10.  On  a  proaeention  for  ntpe,  In  one  para- 
sraph  the  court  instmcted  the  jury  that  it  muat 
find  that  the  offense  was  committed  in  the  coun- 
tr  as  <^it:ed,  and  in  the  paragraph  immediate- 
ly following,  in  relation  to  the  offense,  the 
^ace  was  omitted.  Bdd,  that  the  jury  could 
oot  have  been  misled,  even  though  the^  two 
paragiaphs  had  been  separated. — State  v.  AMlcoi, 
^0.  Sup.)  20  S.  W.  3T4. 

11.  An  instruction  that  the  offense  was  com- 
plete if  the  female  "was  intimidated  Into  sub- 
ndssion  by  threats,  or  by  the  force  of  surround- 
ing oirciimstaiipcs,"  is  too  general  and  Indefinite, 
and  liable  to  mislead  the  jury.— King  t.  Com- 
monwealth, (Ky.)  20  S.  W.  2at 

Assault  with  Intent  to  rape  — Age  of 
oonseot. 

12.  The  fact  that  the  prosecuting  witness,  a 
■cWld  of  10  years,  was  willing  to  submit  to  de- 
fendant's embraces,  constitutes  no  defense  to 
an  assault  with  intent  to  commit  rape,  in  that 
the  law  declares  one  of  that  ape  incapable  of 
<H>ns«'nt.— Comer  ▼.  State,  (Tex.  Or.  App.)  20  S 
W,  647. 

Indictment. 

l.t.  An  Indictment  charging  that  the  accused 
""with  force  and  arms,  unlawfully,  nalicionslr, 
and  feloniously  did  malce  an  assault"  upon  a  cer- 
tain female  "under  the  age  of  twelve  years,  then 
and  there,  ♦  •  •  against  her  will  aud  consent, 
did  attempt  to  ravish  aud  carnally  linow,"  is 
sufficient,  notwithstanding  the  omission  of  the 
name  of  the  female,  or  of  the  pronoun  "her,"  In 
the  latter  part  of  the  charge,  and  notwithstand- 
ing the  position  of  the  word  force."  which  does 
not  refer  alone  to  the  assault,  bnt  also  to  the  at- 
tempt.—Proctor  T.  Commonwealth,  (Ey.)  20  8. 
W.  213. 
Evidence. 

U.  It  is  not  necessary  that  the  woman  who 
has  been  crinunally  assaulted  should  first  be  ex- 
amined, before  the  introduction  of  corroboratlre 
evidence. — Elector  v.  Commonwealth,  (ICy.)  20 
S.  W.  213. 

13.  Xo  presumption  in  faror  of  defendant's 
innocence  of  an  assault  with  intent  to  com- 
mit rape"  can  he  drawn  from  the  facts  that  the 
prosecuting  witness  was  shown  to  have  a  vene- 
real disease  prior  to  and  at  the  time  of  the  al- 
l(ged  assault,  and  that  defendant  was  shown  by 
■examination  of  a  physician  not  to  have  it. — 
Comer  v.  State,  (Tex.  Cr.  App.)  20  S.  W.  547. 

18.  A  twelve  year  old  cliild.  Who  ^vns  the 
prosecuting  witness,  in  u  pioseeutiou  for  assault 
with  intent  to  rape,  testified  at  the  exauiiuing 
trial  that  defendant  made  an  inde<-ent  proposal 
to  her,  but  did  not  totieh  her.  On  the  trial 
-of  the  case  she  testified  that  be  put  his  hands 
on  her  pcr.'ton  wlicn  be  made  the  proposal,  aud 
accounted  for  the  change  in  her  t(  stimony  by 
saying  that  her  parents  bad  told  lier  to  so  testify, 
but  that  her  former  testiraony  wax  true.  The 
parents  were  present  duriug  tlie  giving  of  such 
testimony,  and  made  no  explanation  of  their 
conduct.  Uehl,  that  the  evidence  was  Insutfi- 
deiit  to  support  u  conviction  of  defendant  of 
the  assault  charged.— Elam  v.  State,  (Tex.  Cr. 
App.)  20  S.  W.  710. 

Batlflcatlon. 

Of  guardian's  act»,  seo  "Guardian  and  Ward, "8. 

Beasonable  Doubt. 

See  «Criminal  Law, "  123-128. 

Beceipts. 

Of  wsrehoosemen,  see  "Warehousemen, "  1-8. 
V.208.W.— 79 


BBGBIVBBS. 

Action  by  receiver  against  stockholders,  recovery 

of  unpaid  subscrlpUona  to  stock,  see  "Corpora. 

Uons,*ai-84.  • 

Liability  for  death  by  wrongful  act,  see  "Railroad 

Companies, "  6-8. 
of  railroad  company  for   personal   injnriea 

Inflicted    during    reoeiverahlp,   see  "Bailroaa 

Companies, "  S-11. 

Actions  by. 

1.  Where  the  statute  nnder  whidi  a  receiver 
is  appointed  anihorizea  him  to  sue,  and  he  has 
been  ordered  tc  sue  by  the  court,  he  can  sue  in 
his  own  name,  though  neither  the  statute  nor 
the  order  in  terms  directed  him  to  sue  in  that 
way.— Mathis  v.  Pridham,  (Tex.  Civ-  Anp.)  20 
8.  W.  1015. 

Actions  against — ^Necessity  for  consent 
of  court. 

2.  .A.ct  Con^.  Mardi  8,  1887,  dispensing 
with  the  necessity  of  obtaining  Uie  consent  of 
the  court  which  appointed  him  before  bringing 
an  action  against  a  receiver,  applies  to  an  no- 
tion for  personal  injuries  aminst  the  receiver 
of  a  railroad.— Fordyce  v.  Withers,  (Tex.  Civ. 
App.)  20  S.  W.  766. 

BECEIVINa  STOUSN  GOODa 

See,  also,  "Iiarceny. " 

Knowledge — SufBciencjr  of  evidence. 

On  a  trial  for  receiving  stolen  goods, 
though  defendant  alleges  that  he  received  them 
to  sell  on  commission,  yet  the  facts  that  he  in- 
quired of  the  person  from  whom  he  received 
them  as  to  where  he  «;ot  them;  that  they  were 
delivered  to  him  at  night,  and  arranged  on  tka 
floor  in  the  form  of  a  bed,  and  covered. — are  suffi- 
cient to  justi^  a  finding  by  the  jury  that  he 
knew  they  were  stolen. — Murio  v.  State,  (Tex. 
Cr.  App.)  20  S.  W.  356. 

Beoognizaaoe. 

8ee"BaU." 

Beoonventioii. 

See  "Set-Off  and  Counterclaim. " 

Becords. 

As  evidence,  see  "Evidence. " 27,  38. 

Estoppel  by,  see  "Estoppel,  "8. 

Of  mortgage,  see  "Mortgages, "  7. 

On  appeal,  see  "Appeal,"  11-15. 

in  criminal  cases,  see  "Criminal  Law, "173- 

176. 

review  of  matters  not  apparent,  see  "Crimi- 
nal Law, "  20.">-2ai. 

On  writ  of  error,  seo  "Error,  Writ  of, "  fi. 


Beorimlnatloxi. 


See  "Divorce,  "2. 

Redemption. 

Against  vendor's  lien,  see  "Vendor  and  Purchas- 
er, »  9, 10. 

From  foreclosure  of  mortgages,  see  'Mortgages,* 
14-17. 

BEFEBENCB. 

Objections  to  report — Time  of  filing. 

It  is  not  an  abuso  of  Jutlicial  dlsoretion  to 
refuse  to  strike  out  objections  to  a  referee's  re- 
port because  tboobjeotions  are  filed  one  day  after 
the  time  limited  ttierefor  by  order  of  court. — Mo- 
Pike  V.  McPike,  (Mo.  Sup.)  20  B.  W.  IS. 

Befonuation. 

Of  judgment,  see  "Judgment,  "18,191 
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INDEX. 


Beheaxlng. 

On  appeal,  see  "Appeal,"  10. 

BEIiEASB  AlA)  DISCHABOE. 

Bee,  also, "  Accord  and  BatlsfaoUon ; "  **  Payment. " 
Of  dower  by  widow,  see  "Dower, "  4-6. 
Of  surety  on  note,  see  "Negotiable  Inatnunenta, " 
9,10. 

What  constitutes. 

1-  Dnriog  the  progress  of  contract  work  for 
ft  railroad  company,  it  sold  ont  to  another  com- 
pany, which  asreed  to  pay  the  former's  debts, 
ana  in  an  action  by  the  contractors  praying  a 
personal  judgment  against  both  companies  it  ap- 
peared that  plaintlfFs  accepted  money  due  them 
for  the  work  from  the  second-named  company. 
Held,  that  the  court  erred  in  directing  the  jury 
on  that  account  to  find  for  all  the  defendants 
except  the  second-named  company,  since  the  ac- 
ceptance of  the  money  did  not  release  the  first- 
named  company. — Williams  t.  Chicago,  8.  F. 
&  0.  By.  Co.,1^0.  Sup.)  20  S.  W.  631. 
Of  joint  obligor  on  note  —  Effect  as  to 
other  obligor. 

9.  An  agreement  to  release  one  of  two  Joint 
obligors  on  a  note,  on  part  payment  of  the  note, 
does  not  inure  to  the  benefit  of  the  other,  so  aa 
to  release  him,  because  without  consideration, 
and  therefore,  m  fact,  not  a  release. — Clifton  T. 
Foster,  (Tex.  Cir.  App.)  20  S.  W.  lOOK. 

Remainder. 

See  "Estates,  "a. 

Remarks. 

Of  oonrt,  see  "Trial, "  1,  2. 

Remedy  at  Iiaw. 

See  "Equity,"!. 

Remote  and  Frozlm.ate  Oause. 

Bee  "Kegligenoe, "  8-6. 

RemovaL 

Of  trustee,  see  "Trusts, "  14. 

REMOVAIi  OF  CAT7SEB. 

Time  of  application. 

1.  Act  Cong.  March  8,  1887,  (SB  St  at  Large, 
p.  4S5,)  requires  the  petition  for  the  remorsl  of 
a  cause  In  a  state  court  to  a  federal  court  to  be 
filed  in  the  former  court  before  or  at  the  time 
defendant  is  required  by  the  rules  of  tte  state 
court  to  answer.  Held,  that  the  right  to  removal 
la  not  waived  where  the  petition  was  filed  with- 
in the  time  allowed,  though  it  was  not  presented 
for  hearing  until  some  time  afterwards. -.-Texas 
&  Pac  Ry.  Co.  r.  Bloom,  (Tex.  Sup.)  90  8.  W. 
188. 

Federal  question. 

2.  In  an  action  agiinst  a  railroad  company 
for  injuries  to  plaintiff  while  It  was  in  the 
hands  of  a  receiver,  where  defendant  was  en- 
titled to  a  removal  from  the  state  oourt  to  the 
federal  court  l)ecause  of  having  been  created  un- 
der federal  laws,  the  fact  that  the  receiver,  a 
resident  of  the  state,  was  improperly  Joined  as  a 
party  defendant  does  not  defeat  defendant's 
right  of  removal.— Texas &Fao.  Rj.  Co.  v.  Bloom, 
(Tax.  Sup.)  SO  B.  W.  183. 

Rent. 

Liability  of  administrator,  see  "Executor*  and 
Administrators,"  II. 

of  defendant  in  trespass  to  try  title,  see  "Tres- 
pass to  Try  Title, "  Ifl. 

• at  occupant,  see  "Ejectment, "  13. 


Renunciatloii. 

Of  devise  In  lieu  of  dower,  see  "Dower, "  9. 
Of  rights   by  heir,  see  "Descent  and   Diatribn- 
tton,»aL 

REPLEVIN. 

See,  also,  "Sequestration." 
Damages — Set-off  of  enhancement  in 
value  of  property. 

1.  In  an  action  by  a  purchaser  of  land  at 
tax  sale  against  the  oiigiikl  owner  for  Umber 
cut  therefrom  during  the  period  of  redemption, 
defendant  is  not  entitled  to  rdmbnrsement  of 
the  amount  that  the  trees  have  been  enhanced 
in  value  by  the  cutting. — ^Nicklaae  r.  Hoirison, 
(Ark.)  20  S.  W.  414. 
Bond. 

8.  Where,  In  a  trial  of  the  right  of  property, 
objection  to  the  sufBoiency  of  the  replevy  bond 
Is  made  for  first  time  in  motion  for  new  trial, 
the  objection  comes  ton  late.— Willis  ▼.  Batter. 
field,  (Tex.  Sup.)  20  B.  W.  liS6. 

8.  The  mere  fact  that  a  replevin  bond  may 
be  a  good  statutory  bond,  which  might  be  en- 
forced in  a  summary  method  provided  by  statute, 
does  not  render  it  incapable  of  enforcement  by 
suit  as  a  common-law  obligation.— BuHock  t. 
Traweek,  (Tex.  Civ.  App.)  20  &  W.  724. 

Reports. 

Of  commissioners  of  highways,  see  "Highways, " 

10. 
Of  referee,  objections,  see  "Beferenoe.  * 

Reputation. 

Evidence  of,  see  "  Divorce, "  4,  B. 

Res  Judicata. 

Sea  "Judgment, "  &-I8. 

On  second  appeal,  see  "Appeal, "  48,  GQk 

Rescission. 

Of  contracts,  see  "Equity, "  4-11. 
Of  sale,  see  "Sale,"  & 

Reservation. 

In  ooDrejranoe  to  creditors,  see  "Trandolent  Con- 

reyanoes, "  8,  9. 
In  deed,  see  "Deed, "  16. 

Resignation. 

Of  county  treasurer,  withdrawal,  aee  "Offlee  and 
Officer, "  a. 

Resulting  Trusts. 

See  "Trusts,  "6,-. 

Return. 

Of  stolen  property,  sue  "  Larceny, "  88. 

ReTenne* 

See  "Taxation." 

Reversal. 

Of  Jndgment  on  appeal,  see  "Appeal, " BS. 
— —  In  criminal  prosecutions,  see  "  Criminal  Law,  * 
284,285. 

Reversion. 

Estoppel  to  claim,  see  "Estoppel, "  8. 

Of  land  dedicated  for  a  common,  see  "Dedication.  ■ 


Review. 

.ipeal,"  18-28. 
ariminal  cases,  see  "  Criminal  Law. "  ItL 


On  appeal,  see  "Appeal, "  18-28. 
IB  aril  ■     "  ■'  ~  " 
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BevivaL 

Of  action,  see  "Abatement  and  BerinL* 
Of  judgment,  see  "Judgment, "  90. 

BevocatloiL 

Of  gift,  see'<QifU,"8. 
Of  trust,  see  "Trusts, "  9. 

HTPARTAN  BIQHTS. 

Bight  to  aocretions. 

The  owner  of  a  dtr  lot  bounded  on  one 
side  b7  a  street  which  is  located  along  a  riyer 
la  not  entitled,  as  a  riparian  proprietor,  to  land 
formed  by  accretions  on  the  oppoidte  tide  of  the 
street  Lebeamne  r.  Poctlington,  21  Mo.  36, 
and  Smith  v.  Public  Schools.  30  Mo.  294*  fol- 
lowed.—Ellinger  T.  Missouri  Pac.  By.  Co.,  (Mo. 
Sup.)  20  S.  W.  800. 

Bisk,  AsHumption  ot. 

Bee  "  Master  and  Serrant, "  40-48. 


See  <■  Highways.* 


Beads. 


BOBBEBY. 

Duplidtous  Indictment,  see  "Indictment  and  Infor- 
mation, "  9. 
Larceny  or  robbery,  see  "Larceny, "  S. 

What  constitutes. 

1.  On  a  prosecution  for  robbery,  it  appeared 
that  defendant  and  a  companion,  heavily  armed, 
went  to  the  store  of  the  prosecuting  witnesit, 
and  defendant  ordered  him  to  put  up  Tarioua 
parcels  of  merchandise,  with  a  threat  of  assault 
if  he  disobeyed.  After  tiis  order  had  been 
obeyed,  defendant  and  his  companion  left  the 
Ktore,  and  the  latter  afterwards  returned  with 
nuother  confederate,  and  carried  away  the 
goods  ordered  by  defendant.  Held,  that  defend- 
ant's absence  from  the  store  at  the  very  time 
the  goods  were  carried  away  does  not  relieve 
him  from  the  crime  of  robbery,  since  it  is  suf- 
ficient if  defendant's  threat  wos  the  operative 
cause  of  the  delivery  to  his  co-conspirators. — 
Ashworth  t.  State,  (Tei.  &.  App.)  25  S.  W. 
082. 

Evidence. 

2.  Defendant  songfat  to  prove  by  a  witness 
that  D.,  who  was  connected  with  the  robbery 
of  which  defendant  was  also  accused,  had  at- 
tempted to  induce  defendant  to  rob  witness, 
but  that  defendant  had  refused.  Bdd,  that  the 
evidence  was  properly  excluded.  —  Rollins  v. 
State,  (Tes.  Cr.  App.)  20  8.  W.  368. 

Instructions. 

8.  An  instrnction  declaring  that  if  defend- 
ant "alone,  or  in  company  with  others,"  did  un- 
lawfully take  certain  money,  he  was  guilty  of 
robbery,  is  erroneous,  where  there  is  no  evi- 
dence that  defendant  personally  took  the  mon- 
ey, but  only  of  a  concerted  action  between  him 
and  another;  and  since,  under  Rev.  St.  1889,  i 
3944,  no  matter  what  part  each  of  them  took, 
each  would  be  guilty  as  principal. — State  v. 
Johnson,  (Mo.  Sup.}  20  S.  W.  3^. 

4.  The  word  "felonious,"  though  not  proper 
in  an  instruction  for  robbery  to  express  the  in- 
tent with  which  the  act  was  done,  because  ex- 
pressing an  entire  class  of  offenses,  instead  of 
an  element  of  a  particular  offense,  should,  when 
used,  be  defined  us  a  word  of  technical  meaning, 
after  which  the  facts  necessary  to  the  intent 
should  be  stated.  State  v.  O'Connor,  IC  S.  W. 
510,  105  Mo.  121;  State  v.  Hayes,  10  S.  W. 
514.  105  Mo.  76;  and  State  t.  Brown,  16  S.  W. 
406,  104  Mo.  360,— explained.— Bute  t.  John- 
son, (Mo.  Sup.)  20  S.  W.  302. 


Bule  in  Shelley's  Case. 

Bee"Deed,"0. 

SALE. 

Bee,  also,  "Judicial  Sales; "  "Vendor  and  Purchas- 
er." 

Of  land  for  nonpayment  of  taxes,  see  "Taxation, " 
10. 

On  execution,  see  "Execution, "  7-0. 

On  foreclosure  of  mechanic's  lien,  setting  aside, 
see  "Mechanics'  Liens, "  9. 

Underorder  of  court,  see  "Executors  and  Admin- 
istrators, "  18-15. 

power  in  deed  of  trust,  see  "Holidays. " 

Vendor's  lien,  duty  to  intervene  on  attachment, 
see  "  Attachment, "  7. 

Warranty. 

1.  Where  the  contract  of  warranty  in  the 
purchase  of  a  threshing  machine  provides  that 
notice  of  any  defect  in  the  machine  mnst  be 
presented  in  writing  to  the  selling  company,  the 
seller  is  not  liable  for  breach  of  this  warranty 
nnless  the  purchaser  has  complied  with  the  pro- 
visions of  the  warranty,  or  a  waiver  of  such 
provisions  is  shown. — C.  Aultman  &  Co.  v.  York, 
TTei.  Civ.  App.)  20  S.  W.  851. 

3.  In  a  suit  on  notes  given  by  defendants 
in  part  payment  for  the  purchase,  through  L., 

Slaintiff's  agent,  of  a  threshing  machine,  the 
efendants  set  up  fraud  and  breach  of  war- 
ranty, and  impleaded  L.,  averring  that  if  the 
verbal  representations  made  by  L.  were  not 
binding  on  plaintiff,  hj  reason  of  the  written 
contract  of  warranty  given  by  plaintiff,  then  L. 
should  respond  in  damages.  The  testimony  did 
not  show  any  breach  of  warranty  in  the  writ- 
ten contract  There  was  a  verdict  for  defend- 
ants, asainst  L.,  for  the  amount  of  the  notes, 
which  amount  was,  however,  remitted  by  de- 
fendants before  judgment,  and  a  verdict  declar- 
ing that  the  notes  sued  on  should  be  canceled. 
Held,  that  the  testimony  did  not  sustain  the  ver- 
dict and  judgment.— O.  Aultman  &  Co.  v.  York, 
(Tex.  Civ.  App.)  20  S.  W.  851. 
Bescission  by  seller — False  representa- 
tions. 
3.  Where,  in  an  action  by  the  vendor  of 

foods  obtained  on  false  pretenses,  defendant 
enies  that  he  made  representations  as  to  his 
solvency,  as  charged,  it  may  be  shown  that  at 
about  the  same  time  he  made  statements  to 
commercial  agencies  as  to  his  financial  stand- 
ing.-Wolf  V.  Lachman,  (Tex.  Civ.  App.)  20  S. 
W.  867. 
Stoppage  in  transit. 

4.  The  consignee  of  oertain  goods,  being  In- 
debted to  a  bank,  authorized  the  cashier  to  pay 
the  freight  on  the  said  goods,  receive  possession, 
and  have  the  dray  line  haul  the  same  to  the  con-  , 
signee's  store.  The  order  given  by  the  consignee 
to  the  cashier  directed  the  delivery  of  the  goods 
to  the  dray  line.  After  presenting  the  order  to 
the  uarrier,  the  cashier  requested  another  person 
to  see  the  goods  delivered  to  the  said  line.  Held, 
that  this  was  not  a  delivery  to  the  consignee; 
and  that  attachments,  therefore,  levied  at  the  in- 
stance of  other  creditors,  while  the  goods  were 
at  the  statiou  or  on  the  way  to  the  store,  were 
Ineitectual  to  impair  the  consignor's  right  of  stop- 
page.—Harris  V.  Tenney,  (Tex.  8up.)  20  8.  W.  88. 

5.  The  deliverv  of  the  goods  at  the  store, 
wblob  was  at  the  time  in  possession  of  the  sheriff 
under  an  attachment,  was  not  a  delivery  to  the 
consignee.— Harris  r.  Tenney,  (Tex.  Bnp.)  20  8. 
W^.  82. 

Enforcement  of  right  against  attaching 
creditor — ^Parties. 

6.  A  buyer  has  no  interest  In  a  suit  brought 
by  the  seller  against  an  attaching  creditor,  not 
for  the  foreclosare  of  the  seller's  lien,  but  only 
for  the  recovery  of  the  property  nnder  the  seller's 
right  of  stoppage  in  trans  liii,  and  is  not,  there- 
fore, a  necessary  party. —Harris  v.  Tenney,  (Tax. 
Bup.)  20  B.  W.  82. 
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Action  tor  pnoe — Order  direotlng  sher- 
iff to  take  possession. 

7.  The  privilege  given  by  Mansf.  Dig.  §§ 
4398,  4399,  to  the  plaintiifB  in  an  action  for  the 
price  ol  property  sold  to  obtain  an  order  "di- 
recHxig  the  sbenfl  or  other  officer  to  take  the 
property  in  the  possession  of  the  vendee,  and 
hold  it  subject  to  the  order  of  the  court,"  can- 
not be  lawfully  exercised  after  the  death  of  the 
vendee,  and  letters  testamentary  or  of  adminl»- 
tration  have  been  granted  npon  his  estate. — 
Blass  V.  Hood,  (Arlc.)  20  S.  W.  544. 

Bona  fide  purchasers. 

8.  Where  cotton  raised  on  certain  land  is 
claimed  by  plaintiff  as  an  innocent  porchaser, 
without  notice  of  a  prior  unrecorded  deed  of  the 
laud  by  tho  seller  of  the  cotton,  the  burden  is  on 
plaintiff  to  show  that  he  bad  no  notice.— Fomb/ 
V.  Colquitt,  (Ark.)  20  S.  W.  418. 

9.  Wh^re  a  sale  is  procured  by  frand,  no 
title  passes  to  persons  taking  the  property 
fnm  the  fraudulent  vendee  as  security  for 
pre-existing  debts,  since  they  are  not  purchas- 
ers for  valne.— Wolf  t.  Lachman,  (Tei.  Oir. 
App.)  20  S.  W.  867. 

SCHOOLS  Ain>  SCHOOL  DIS- 

THIOTS. 

Sale  of  school  lands,  see  "Public LandB."3. 
Sobool  taxes,  see  "Constitutional  Law, "  13, 18. 

Taxation  for  erection  of  schoolhonse — 
Election  by  voters  of  district. 

1.  Act  March  14  1890,  authorised  the 
trustees  of  a  school  district  to  submit  to  the 
voters  thereof  the  question  whether  the  dis- 
trict should  be  taxed  at  a  rate  not  exceeding 
a  certain  amount,  and  a  per  capita  tax  be  im- 
posed not  exceedmg  a  certain  amount,  for  the 
purpose  of  erecting  a  school  building.  An  elec- 
tion was  held,  and  a  majority  of  votes  were 
cast  in  favor  of  the  tax,  but  the  notices  of  the 
election  did  not  state  that  the  trustees  had 
fixed  any  rate  of  taxation.  Hdd,  that  the  omis- 
sion was  immaterial,  as  a  discretion  was  given 
by  the  act  to  the  trustees,  and  sanctioned  by  the 
voters,  to  fix  sueh  rate  as  might  be  necessary. — 
Eakins  v.  Bakins.  (Ky.)  20  S.  W.  28.5. 

2.  The  fact  that,  after  an  act  is  passed  au- 
thorizing the  trustees  of  a  school  district  to 
submit  to  the  voters  thereof  the  question  of 
taxation  of  their  property  and  persons  for  the 
ptirpose  of  erecting  a  school  bnilding,  the  super- 
intendent of  public  schools,  as  he  has  the  power 
to  do,  carves  another  district  out  of  the  terri- 
tory composing  such  district,  does  not  render  a 
subsequent  election  in  the  remaining  part  of  the 
district,  and  a  tax  on  the  property  therein,  void, 
where  no  one  in  the  new  district  is  permitted  to 
vote,  or  is  taxed. — Eukius  v.  Kakius,  (Ky.)  20 
S.  W.  285. 

Authority  of  ooUectcr. 

•''.  An  act  having  authorized  the  trustees  of 
a  school  district  to  submit  to  the  voters  the 
question  of  imposin;;  a  tax  not  exceeding  a  cer- 
tain amount,  for  the  purpose  of  building  a 
schoolhouse,  and  a  majority  of  the  voters  hav- 
ing authorized  the  tax,  the  trustees  entered  in  a 
book  called  a  "tax  book"  a  list  of  the  names  of 
taxpayers,  and  opposite  the  name  of  each  the 
value  of  his  nroperty,  taken  fron.  the  comity  as- 
sessor's books,  and  the  school  tax  assessed 
against  him  at  the  maximum  rate  fixed  by  the 
act.  They  also  made  an  entry  in  substance 
that  they  had  selected  one  E.  to  collect  the  tax, 
And  return  a  true  statement  of  the  same.  It 
appeared  from  testimony  that  the  trustees  did 
fix  the  rate,  though  no  formal  entry  was  made 
of  it.  Held,  that  the  entries  were  equivalent  to 
a  formal  order,  and  E.  was  authorized  to  collect 
Ihc  taxes.— Kakins  v.   Kakins,   (liy.)  20  S.  W. 

Scire  Faoias. 


Bae  "Judgment,  "30. 


SeaL 

As  importing  ooBslderation,  see  "  Dower,  "C 

Secondary  Evidence. 

See  "Evidence,  "6-8. 

Secretary  of  State. 

Bee  "States  and  State  OlBcers, "  3. 

SEDUCTION. 

Materiality  of  eTidence,  see  "Perjury,"  3. 

Evidence. 

1.  Corroborative  evidence  in  proof  of  ■»• 
dnctlon  need  not  be  direct  and  poaitiv&  or  snch 
evidence  as  is  sufficient  to  convict  independent 
of  Uiat  of  the  prosecutrix,  but  simply  such  cir- 
cumstanoes  as  tend  to  support  her  testimony, 
and  to  satisfy  the  jury  she  is  worthy  of  credit. 
—Wright  V.  State,  (Tex.  Gr.  App.)  20  S.  W. 
758. 

3.  Prosecutrix  testified  that  she  yielded  to 
defendant  because  he  faitiifully  promised  to 
marry  her,  and  his  letters  to  her  snowed  affec- 
tion and  strong  jealousy,  and  spoke  of  their 
marriage  as  a  certainty.  Witnesses  proved 
that  prosecutrix  was  highly  esteemed,  had  a 
good  reputation  for  chasti^  and  virtue,  was 
visited  by  other  young  men,  and  moved  in  the 
best  social  circles;  that  defendant  was  re- 
ceived by  her  family  as  a  suitor,  and  was  so 
persistent  in  his  attentions  that  all  others  were 
compelled  to  cease  attendance.  Hdd,  that  tho 
evidence  was  sufficient  to  sustain  proof  of  se- 
duction.—Wright  V.  State,  (Tex.  Cr.  Aj?p.)  20  S. 
W.  756. 

Ofifer  of  defendant  to  marry  proaecu- 
triz — Dismissal  of  prosecution. 

8.  Pen.  Code,  art.  816,  In  regard  to  seduc- 
tion, declares  that,  if  the  parties  marry  each 
other  at  any  time  before  the  conviction  of  de- 
fendant or  if  defendant  in  good  faith  offers  to 
marry  tiie  female  seduced,  no  prosecution  shall 
take  place,  or,  if  begun,  it  shall  be  dismissed. 
Hdd,  that  the  offer  in  good  faith  requires  only 
a  submission  to  the  marriage  rites,  and  where, 
during  a  prosecution,  defendant  makes  an  offer 
of  marriage  in  open  court,  produces  a  marriage 
license,  and  asks  the  presiding  judge  to  per- 
form the  ceremony,  it  is  error  to  permit  the  dis- 
trict attorney  to  question  the  good  faith  of  the 
offer,  and,  on  the  refusal  by  the  prosecutrix  to 
marry  defendant,  it  is  error  for  the  court  to  re- 
fuse to  dismiss  the  cause  on  the  ground  that  be 
does  not  think  defendant  intended  in  good 
faith  to  marry  the  prosecutrix,  and  to  live  with 
her.— Wright  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
756. 

Self-Defense. 

See  "  Homicide, "  80-33. 

Self-Serving  Declarations. 

See  "Evidence,"  18. 

Sentence. 

See  "Criminal  Law, "  152. 

Instructions  as  to,  see  "Criminal  Law, "  183, 183L. 

Separate  Estate. 

Of  wife,  see  "Husband  and  Wife, "  1.  3. 

SEQUESTBATION. 

See,  also,  "Replevin." 

Beturn  of  writ. 

1.  Rev.  St.  art.  4S29,  whloh  direoto  the  sher- 
iff. In  a  trial  of  the  right  of  property,  to  return 
a  copy  of  the  writ  of  sequestration  to  the  court, 
does  not  require  a  certification  thereof  by  him.— 
BetterUa  v.  Echols.  (Tez.  Hup.)  30  &  W.  flS. 
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Sleading— Asking  judgment  in  alterna- 
tive. 
8.  In  an  action  by  leqneotration  by  the 
rendor  of  goods  obtained  on  false  pretenses,  it 
te  proper  to  ask  for  jndgment  in  the  altematiTe, 
eito«r  for  a  retnm  of  the  goods  or  for  the  price. 
—Wolf  T.  Lachman,  (Tex.  Ot.  App.)  20  S.  W. 
88T. 

Bond. 

8.  Where  a  plaintiff  yoluntarily  dismisses 
his  sequestration  suit,  without  having  established 
any  ngbt  therein  against  defendant,  he  cannot 
recover  on  defendant's  replevin  bond,  in  wiiich 
be  agrees  to  pay  the  value  of  the  rents  in  case 
he  shall  be  condemned  to  do  so,  and  plaintiff  can- 
not acquire  a  right  to  enforce  ms  remedy  on  such 
bond  by  proving  his  right  to  the  Una  and  its 
revenue.— Bulloclc  v.  Traweek,  (Tex.  Civ.  App.) 
20  Si.  W.  724. 

Servant. 

See  "Master  and  Servant " 

Service  of  Process. 

See  "Write,  »>-«. 

SET-OFF  AND  00T7NTEB- 
OTiATIff. 

Against  assignee  of  judgment,  see  "Corpora- 
Hons,"  1. 

In  replevin,  see  "Replevin,"!. 

Right  to  set  off  benefits  against  damages  in  con- 
demnation proceedings,  see  "Eminent  Domain, " 
29,80. 

When  allowable. 

In  a  solt  in  equity  by  a  receiver  against 
all  the  stockholders,  individual  stockholders  can- 
not plead  in  set-off  debts  due  them  from  the  cot^ 
poration.— Mathls  v.  Pridham,  (Tex.  Oiv.  App.) 
So  S.  AV.  1015. 

Setdenient. 

See  "Compromise;"  "Payment;"  "Release   and 

Discharge. " 
Of  accounts  of  executors  and  administrators,  see 

"Executors  and  Administrators, "  8-19. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of." 
Parol  evidence  to  show,  see  "Evidence,  "84. 

SHEBIFFS  AND  CONSTABIiES. 

Prejudice  of  sheriff  as  ground  for  apiMintiDg  jury 
commissioners,  see  "Jury, "  14. 

Fees  and  compensation. 

1.  Under  Mansf.  Dig.  S  1414,  prohibiting 
the  payment  to  an  officer  of  constrnrtive  fees, 
or  fees  not  specifically  allowed  by  law,  where 
a  sheriff,  who  is  obliged  to  act  as  bailiff  of  the 
circuit  court,  appoints  one  of  his  regular,  depu- 
ties to  so  act,  such  deputy  is  not  entitled  to 
pay  for  his  services,  as  they  are  not  a  part  H 
the  necessary  expenses  of  the  coiirt-^LiOgan 
County  y.  Boady,  (Ark.)  20  S.  W.  619. 

Unlawful  seizure. 

3.  A  sheriff  who,  while  In  possession  of  cer- 
tain gools  under  an  attachment,  is  notified  of  the 
rights  of  other  partlns  in  the  goods,  but  refuses 
to  recognize  the  same,  becomes  liable  with  the  at- 
taching creditor  for  the  value  thereof,— Harris  r. 
Tenney,  (Tex.  Sup.)  130  8.  W.  82. 

Shipptos:. 

License  tax  on  vessels  entering  harbor,  see  ' 
niolpal  Corporations, "  7. 

Slander. 

See  "Libel  and  Slander. " 


Mu- 


Spedal  Assessments. 

Bee  "Municipal  Corporation^  "  83,  88. 

Special  Judge. 

See  "Judge,  "8,7. 

SFEdFIO  PEBFOBMANOB. 

Abandonment  of  oontraot,  eee  "Estoppel, "  B. 
Limitation    of   action,  see  "Llmitirtaon    of    Ao- 

tions, "  8. 
Of  agreement  to  adopt  and  leave  property  to  dhlld, 

see  "Wills,  "26,  96.  ' 

Bufflolency  of  contract,  see  "  Frauds,  Statute  of, "  4. 
Tender  by  complainant,  see  "Tender. " 

Contract  enforceable. 

1.  Pcfendant,  a  man  60  years  old,  unedu- 
cated, disabled  from  work,  and  knowing  but  lit- 
tle of  business,  contracted  to  convey  his  moun- 
tain farm,  on  which  he  was  living,  to  plaintiff, 
for  40  cents  per  acre.  When  this  contract  wa* 
■ou^t  to  be  enforced, — about  two  years  after  it 
was  made,— this  land  was  worth  $15  per  acre, 
this  value  arising  almost  wholly  from  the  min> 
erals  it  contained.  Plaintiff  was  a  man  of  large 
and  varied  experience  in  business,  and  at  the 
time  of  procnriog  this  contract  was  buying 
mineral  rights  in  the  same  locality  b^  the  taoo- 
sands  of  acres,  and  was  familiar  with  all  that 
was  going  on  in  the  way  of  devel<9ment  in  that 
section.  EcM,  that  a  specific  performance  of 
this  contract  will  not  be  enforced.— Wollame  v. 
Hordey,  (Ky.)  20  &  W.  781. 

Laches  of  complainant, 

3.  An  action  for  specific  performance  of  a 
contract  in  writing  is  not  barred  by  the  statute 
of  limitations  before  the  expiration  of  16  yean; 
yet  a  party  may  be  guilty  of  such  conduct  as 
to  work  an  equitable  estoppel,  or  such  laches  as 
to  make  it  unjust  to  grant  him  relief.— Coca- 
nsugher  v.  Green,  (Ky.)  20  S.  W.  542. 

•<■  Where  a  contract  for  the  sale  of  land  pro- 
vided that  part  of  the  price  should  be  paid  in 
cash,  and  the  residue  in  future  installments, 
$100  being  paid  at  the  time  of  its  execution, 
time  was  not  of  the  essence  of  the  contract, 
and  the  vendee  was  entitled  to  a  reasonable 
time  in  which  to  make  the  balance  of  the  cask 
payment;  and,  where  he  commenced  suit  to  en- 
force the  contract  viifhin  10  days  from  its  date, 
it  was  within  rea.<«oiuible  time. — Tyler  v.  Ontss, 
(Ky.)  20  S.  W.  256. 

Pleading. 

4.  In  an  action  for  spedfic  performance 
the  petition  must  allege  the  legal  obligations 
created  by  the  contract  sought  to  be  enforced, 
and  it  is  not  sufficient  where  it  simply  states 
tlinf  a  oonlrtict  was  mnde  as  shown  by  an  ex- 
hibit.— Guadalupe  County  v.  Johnston,  (Tex. 
Civ.  App.)  20  a  W.  833. 

Speed. 

Of  trains,  see  "Railroad  Companies, "  13. 

Spendthrift  Trusts. 

Creation  by  will,  jee  "Wills, "  84. 

Spirituous  liiquors. 

See  "Intoxicating  Liquors. " 

State  Courts. 

See  "Courts"  1-7. 

State  Legislature. 

Power  to  appropriate  money  for  World's  Fair,  ••• 
"Constitutional  Law, "  1,  k 
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Statement  of  Facta. 

On  appeal  in  orimliMl  cases,  Me  "Criminal  Law," 
176, 170. 

STATES  AND  STATE  OFFI- 
CEBS. 

See,  also,  "OfBce  and  Officer." 

Advene  possession  against^  see  "Adverse  Pos- 
session, "  18-83. 

Auditor — BefUsal  to  draw  warrant  for 
payment  of  appropriation. 

1.  Under  Const.  §  230,  providing  that  "no 
money  shall  be  drawn  from  the  state  treasury 
except  in  pursuance  of  appropriations  made  by 
law,"  and  Gen.  St.  c.  6,  art.  1,  {  6,  forbidding  the 
issue  by  the  auditor  of  a  warrant  upon  the 
treasury  "unless  the  money  to  pay  the  same 
has  been  appropriated  by  law,"  the  auditor  has 
the  right  to  question  the  Talidity  of  an  appro- 
priation act  under  which  he  is  called  on  to 
order  the  payment  of  mtmey.— Norman  t.  Ken- 
tucky Board  of  Managers  of  Woiid's  Oolnmblan 
Brpoaitlon,  (Ky.)  20  S.  W.  OOL 

Secretary  of  state — Fees. 

2.  Mansf.  Dig.  i  3228,  which  leqnires  the 
payment  of  a  fee  of  $15  to  the  secretary  of 
state  for  every  commission  Issued  to  a  state  of- 
ficer,  contemplates  the  regular  officers  of  tiie 


state  government  only,  and  does  not  aiiply  to 
•Dedal  Judges  of  the  supreme  court— Gnui 
Ibrtin,  (Ark.)  20  S.  W.  SCO. 


sm  V. 


Statute  of  Frauds. 

8e»  "Frmnds,  SUtnt«  of. " 

Statute  of  limitationa. 

See  "IilmltstioD  of  AcUona. " 

STATUTES. 

See,  alM»,  "ConsUtatlenal  Law. " 

Allegations  as  to  enactment  of  statnte,  sdmlscton 
by  demurrer,  see  "Pleading,  "4. 

Enactment  and  approvaL 

1.  Senate  bill  No.  10,  purporting  "ta- confer 
upon  tbe  town  of  Brownsville  anth(»4ty  to  issue 
oorporatiou  bonds,"  having  passed  the  three 
readings  demanded  by  Const,  art.  2,  i  18,  and 
been  sent  to  the  booae,  where  it  was  passed  with 
ameodmeDts,  was  plaosd  In  the  hands  of  a  com- 
mittee of 'conference  for  adjustment  of  the  differ- 
ences between  tbe  two  bouses.  The  bill  reported 
by  the  committee  was  entitled  "An  act  to  ooLter 
upon  the  town  of  Brownsville,  la  the  county  of 
Haywood,  authority  to  issue  oorporatioa  bonds 
in  aid  of  railroads  and  for  other  purposes. "  The 
bill,  before  its  commitment,  was  entered  in  the 
toumal  as  a  bill  "to  confer  upon  tbe  town  of 
Brownsville  authority  to  issue  corporation  bonds 
In  aid  of  railroads;"  and  again,  in  another  p'aue, 
"to  confer  authoritv  upon  the  town  ol  Browus- 
ville  to  issue  bonds. "  Held,  that  the  bill  re- 
ported by  the  committee  was  not,  on  account  of 
the  difference  in  its  title,  required  to  pass  again 
tbe  three  readings  demanded  by  article  i,  f  18, 
of  a  new  bill ;  nor  was  it  violative  of  article  8, 
f  17,  providing  only  that  bills  may  originate  in 
either  house.  Caldwbu.,  J., dissenting.  -Nelson 
V.  Haywood  County,  (Tenn.)  90  8.  W.  1. 

i.  The  fact  that  the  bill  was  reduced  by  the 
oommltlee  from  26  sections  to  32  did  not  show 
that  the  bill  reported  by  them  was  a  new  bill.— 
fielson  v.  Haywood   County,  (Tenn.)  80  8.  W.  1. 

8.  Tbe  lact  that  tbe  sections  of  the  bill  wera 
transposed  by  the  committee,  so  that  matter  foucd 
la  the  first  seoUon  of  the  senate  bill,  and  which 


it  was  proposed  to  amend  In  the  house,  did  not 
appear  in  the  tlrst  section  of  the  bill  reported  by 
the  committee,  did  not  show  that  the  bill  was 
a  new  one,  as  tbe  matter  might  have  t>een  trans- 
posed merely  from  one,  section  to  another  with- 
out eSeotlng  this  result.  —  Nelson  v.  Haywood 
County,  (Tenn.)  80  8.  W.  1. 

4.  The  fact  that  senate  bill  No.  10,  purport- 
ing "to  confer  upon  the  town  of  Brownsville  au- 
thority to  issue  corporation  bonds,  "was  reported 
to  have  l>een  examined  and  found  enrolled  on  a 
certain  day,  while  a  bill  from  a  committee  of 
uonfereDce  for  adjustment  of  differences  between 
the  two  houses  purported  to  have  been  passed  be- 
fore that  time,  did  nut  show  that  the  latter  was 
void  in  not  having  been  signed  by  the  sp^kers, 
as  required  by  article  2,  {18,  of  the  ounsUtution, 
since  tbe  bill  might  have  been  enrolled  before  it 
was  reported,  or  might  even  have  been  signed 
before  enrollment.— Nelson  r.  Haywood  County, 
(Tenn.)  20  8.  W.  1. 

5.  The  report  of  the  committee  asking  leave 
to  propose,  "In  lieu"  of  tbe  original  bill,  a  bill 
"embracing  substantially  all  of  the  provisions  of 
i>oth  houses, "  and  stating  as  a  reason  fur  so  do- 
ing that  the  original  had  beoome  "much  disflg^ 
ured  by  amendments,  interlineations,  and  era- 
sures, "  did  not  show  that  tbe  committee  bad  re- 

gorted,  or  intended  to  report,  a  new  bill.  Tornbt, 
L  J.,  dissenting.— Nelson  T.  Haywood  County, 
(Tenn.)  20  8.  W.  L 

6.  The  fact  that  the  Journals  of  the  two  houses 
failed  to  show  the  passage  of  a  bill  reported  by 
a  committee  of  conference  for  adjustment  of  the 
differences  between  the  two  houses,  at  the  time 
It  purported  to  have  been  passed,  did  not  indi- 
cate that  it  waa  not  in  fact  passed  at  that  time, 
as  the  omission  might  only  have  been  accidental. 
—Nelson  r.  Haywood  County,  (Tenn.)  20  &  W.  1. 

—  Appropriation  of  money. 

7.  Under  Ck»nst.  {  46,  providing  that  no  act 
or  resolution  for  tbe  appropriation  of  money  or 
the  creation  of  a  debt  shall  beoome  a  law  un- 
less, on  its  final  passage,  it  receive  the  votes 
of  a  majority  of  all  the  members  elected  to 
each  house,  uie^vote  to  be  taken  by  yeas  and 
nays  and  entered  in  tlie  Journal,  it  is  necessiory, 
where  a  bill  originatlilg  IK  the  senate  is  amend- 
leil  in  the  bouse,  that  tbemneudmeot  be  con- 
curred in  by  the  senate,  on  a  yea  sad  oay  vote, 
by.  a  majority  of  ail  tbe  member*.— Norman  v. 
Kentucky  Board  of  Managers  of  World's  CSohun- 
bian  Exposition,  (Ky.)  20  S.  W.  901. 

Titles  of  sota  ami  nnity  of  stlbjeot. 

8.  A  statement  In  the  tiody  of  the  amend- 
ment (Acta  1881.  c  115)  to  Code.  §  4881.  in  re- 
gard to  horse  racing,  that  the  section  and  the 
amendment  "shall  apply  to  trotting  and  pacing, 
as  well  as  running,  races,"  is  a  sumdent  recital 
that  the  original  act  was  on  the  subject  of 
horse  racing  to  conform  to  Const,  art,  2,  |  17, 
requiring  that  amendatory  acts  shall  recite  in 
thdr  caption  or  otherwise  the  titie  or  subatanoe 
of  the  act  amaid<>d.— Ransome  v.  State,  (Tom.) 
20  S.  TV.  310. 

0.  Kev.  St  1879,  1 15«1,  U  entitled  "Cheats. 
flrauds,  bogus  checks,"  etc.  The  first  part  of 
the  section  declares  the  crime,  and  the  last  part 
declares  what  shall  be  a  sufficient  chane  in  the 
indictment  Hcldj  that  the  Inst  part  of  the  sec- 
tion was  not  in  violation  of  Const  art  4,  f  28, 
providinjg  that  "no  bill  shall  contain  more  than 
one  subject,  which  sliall  be-  dearly  expressed  in 
the  title."— State  v.  Morgan,  (Mo.  Sap.)  20  8. 
W.  460. 

1U.  Act  1890,  "to  define  the  county  line  of 
Estill  county,"  will  not  '<e  declared  nneonstito- 
tional  on  the  ground  that  tho  titie  is  misleading 
and  deceptive,  in  that  the  legislature,  instead  of 
defining  an  uncertain  boundary  line,  abandoned 
it  altogptber,  and  so  changed  the  line  as  to  take 
IGU  voters  and  $175.()00  of  taxaidc  propptty 
from  Estill  county,  and  transfer  them  to  an  ad- 
joining connty,  since  the  Ipgislature,  having  full 
power  over  the  subject-matter,  will  be  presumed 
to  have  used  the  word  "define"  in  its  enlarged. 
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Inatead    of  its   restricted,    miim.— Waiters   t. 
Bichardson,  (Ky.)  20  S.  W.  279. 

Constraotion. 

11.  The  consequences  of  a  proi>osed  Interpre- 
tation may  be  considered  in  determining  probable 
intention  in  the  edactment  of  the  law. — ^Kane  v. 
Kansas  aty,  F.  S.  &  M.  By.  Ca,  (Mo-  Sup.)  20 
a  W.  632. 


IS.  Occasionaily  die  letter  of  a  statute  must 
be  narrowed  to  conform  to  its  erident  intent. — 
Kane  r.  Kansas  City,  F.  S.  &  M.  Ry.  Co.,  (Mo. 
Sup.)  20  S.  W.  532. 

18.  Laws  must  be  construed  so  as  to  har- 
monize if  possible:  but  where  two  interfere,  IJiat 
should  be  followed  which  is  recommended  by  the 
most  beneficial  reasons. — Kane  r.  Kansas  City, 
F.  S.  &  M.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  532. 


STATUTES  OTTED  AND  GONSTBUED. 


BNOUBH  8TATCTBS. 

18  Edw.  L  BUtute  D«  Donia..  Vn 

4AnQe,  ch.9. 42 

8&9  Vict  oh.  106,  g6 B74 

85  &  86  Vict  ch.  88,  Bched. 
1.118 104 

86  &  89  Viet  ch.  40,  II 104 

UmTED  STATB& 

COKBtmiTIOII. 

Art  1,110 469,  10S5 

Art  1,  {16 608 

Arts 601 

Art  14 601 

Statotbs  ^t  IiABOa. 
Act  Feb.  17, 1815  (8  St  p.  SU) 

841  848 
Act  Jan.  97, 1881  (4  8t  p.  486)'  488 
Act  June  28, 1886  (S  8t  p.  68)  842 

Act  1841  (8  8t  p.  440) 618 

Act  1867  (14  Bt  p.  617) 618 

Act  March  8, 1887.  (25  8t  p. 

485) 188 

28tp.748,S2 486 

8  St  p.  911 486 

IS  Bt  pp.  189, 681 486 

AREANSAa 

CoMsmrDTioii  1868. 

Art  12, 16 6B5 


CoHSTITOnOH  1874. 


Art  1&,  I  ii'V.'V.V.'.V.V.V.V.*  417 


OmL  CODB. 

Tit  10,  cb.  8. 680 

<840 1092 

41466,467-470 629-581 

Maxstibld's  Digest. 
1 1196, 1199, 1208, 1205, 1410..1066 

11412,1414. 519 

;i415,  l«ai 1086 

jl476,1481 589 

|tS06 411 

[1611 889 

i  1907 404 

J2189 109i 

$3265 411 

J  2638 1089 

12871 1084 

K8228 809 

{8871,  subd.  6 514 

|{  8741,8745 858 

{8834 416 

18909 597 
{4398,4899  644 
4402 514 
4(06 409 
{4408,4410 614,515 
4471 682 
4748 406 
S4991.  4998 8M 


{5108 1092 

15181 1088 

i{61<0,5161 628 

ii  6190,  6195,  6196,  6199,  52U0 

597,599 
§6587 1088 

Laws. 
1851,  Jan.  4.  Redndng  Period 
of  Limitation  in  Actions  to 

Recover  Land 603 

1881,  p.  2d5 599 

1861,  Jan.  16.  Foredosnre  of 

Mortgages 600 

1873,  p.  263.  {{  7,  20 616 

1878,  No.  105 629 

1878,  No.  105,  {{  1,  2,  0....625,  626 

1881,  p.  68 599 

1887,  p.  175. 697,  698,  600 

1887,  p.  108 403 

1887,0.884 691 

1891,  Na  66,19 811 

CALIFORNIA. 

Sbssiov  Laws. 

1828.     Mode    of    Acquiring 
Property  by  Foreigners...  809 

connecticut. 

Laws. 

1889,  p.  155,  {{  1, 18 104 

iLLmoia 

Laws. 
1891,  p.  919,  I1 1.9. 184 

EBNTUCET. 

CossTiTimox  1880. 
Art  4,1  86 


640 


CoirSTITDTIOX. 

1140,46,56.280 

901,  905,  906,  908,  900,  Ml 

CiTU.  CoDB. 

{{86,87 606 

{62 881 

{83 488 

{126 606 

{840,  subseaC 878 

J!{489,448 270 

{477 282 

{480 S05 

"  618,  subeec.  7 1B7 

696 360 

689 607 

SB« 215 

606,  subsaa  9 164,  277 

694 991 

{{728,788 827 

1778 266 

CBnmAI.  Co»l. 
{{840,848 788 

Obhbkal  Btatutbs  1888. 

Cb.6,art  1,{6 901 

Ch.  48,  art  8, 1 U. 606 


Genbsal  Statutes  1S8S. 

Ch.  5,  artl 276 

Ch.  22,  {1 267,  1088 

Ch.  23,  {20. 1088 

Ch.  29 640 

Ch.29,  art  1,  {  12 268 

Cb.  29,  art.  U,  {  4 1085 

Cb.  29,  art.  IS,  {  8... 238 

Ch.  81,  {  16 641 

Ch.  38,  art  12,  {{  9,  U 643 

Ch.  38,  art  18,  {  10 879 

Cb.  88,  art  13,  {  13 283 

Ch.  39,  art  2,  {{  35-89 266 

Ch.  89,  art  2,  I  48 607 

Ch.  44,  art  2,  {  1 1099 

Ch.  63,  art  4.  {8. 1100 

Ch.  67 817 

Ch.67,|{l,8 639 

Ch.  61,  art  1,  {  4 640,541 

Ch.  71,  arts,  4  6 642 

Ch.  71,  art  4,  ( 19 607 

Ch.  76 199 

Ch.  81,  {  17 288 

Ch.  US,  {10 808 

CiTT  CHABTBRS. 

Qr«enTllle,  Laws  1860,  March 
4.  Amended  by  Laws  1886, 
p.  960 918 

Laws. 
1884.  Incorporation  of  Cov- 
ington ft  Lexington  -TDm- 
pike  Road  Company 1081 

1851.  Creation  of  Covington 
&  Lexington  Turnpike 
RoadCompanyand  George- 
town &  lM7  Ridge  Tam- 
plkeRoad  Company. 1061 

1852.  RasnltlaK  TTdAs 808 

1864,    {    84.      InoOrporstilig 

Hickman  *  Obion  BaUroaid 
Company 888 

1868,  Aug.  88,  (Myers'  Sapp. 
p.486) 807 

1806.  Reducing  Tolls  of  Cov- 
ington Sc  LralngtOB  Tum- 

PUie   Road  Company 

1UB2, 1084, 1086 

1860.  Mar  oh  4,  Qreenville 
Town  Charter.  Amended 
by  Laws  1886,  p.  960 018 

1874,  Jan.  80,  {{  1,  2.  Spark 
Arresters  for  Ijooomotlves  165 

1874,  Feb.  28.  Lioensing  Phy- 
sicians. Amended  by  Laws 
1888,  p.  97 431,488 

1878,  p.  86 541 

18S4,  p.  816 888 

18S.t,  p.  950 918 

18t)6.  May  15,  |  8.  Protection 
of  Timber  Brands 800 

18»8,  p.  97.  Amended  by 
Laws  1890,  p.  157 481,  488 

1890,  p.  157 481 

loOO.  Defining  Boundaiy  of 
Estill  County 919 

1890,  {  19,  subseo.  18.  Eleo- 
Uonsln  LouisviUe 880 

1890,  March  14.  Local  Bchool 
Tax ass 

1800,  May.  Reducing  Tolls  of 
Covington  St  Lexington 
Turnpike  Road  Company.. 1085 
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MASSACHUSETTS. 

PuBuc  Statutes. 
Ch,Tr,|15 42 

MISSOURL 

COX-8TITDTIOa  1865. 
Art  0,  S 1.    As  Amended  In 
1870 81 

COKSTITUTIOH  1S76. 

Alt.  2,  i  4 882 

Art.2,S18 788 

Art.  2,  {21 658,892,1078 

Art.  8,  S  22 675 

Art  2,  J  28 82 

Art  4,  i  28 458 

Art  5,  i  11 651 

Arte,  8  1 662 

Art.  6,  J  12 317,690,  10T6 

Art  6,  i  31 287,  6t)2 

Art  6, 1  34 441 

ArtB,$SS,9 484 

Art.  10,13 609 

Art  10,8  6, 85 

ArtlO,  ISU,  12 00 

Art.  12,  J  4 898 

Artia,{& 065 

OJtNBBU.  Stxtdtes  186S. 

Fage442,|6. 978 

Faga681,  871... 672 

Cta.  40,  ti  81.  40, 41,  44 

448,444,449 

RXTISED  Statoteb  1885. 

Pa^l56,  tl5 448 

Vg^  325,  827,  S$  31,  40. 41, 44 

443,  444,  449 

Rbtiskd  Statutes  1S45. 

Page  819, 8i  2,  6 796,797 

Pages  697-599,  fi  81, 40,  41, 44. 

448,  444,  449 
Page805 98 

Revised  Statutes  1855. 
Pages  S26,  827,  H  24-29. .  .796,  79S 

P»gel668,«10 857 

Ch.    78,  i  21.  R»«naoted  by 
Gen.  St  1866,  p.  681,  $  71 

672,678 
Ch.81,  a  81,  40,  41,  44.... 

Retises  Statutes  1879. 

Ch.47,art4 682 

CI>.e8,art  4..., 82K 

1 172 4.... 683 

J2S0 18 

if  238,  289,  892,  299,  802-. .  .446,  449 

§651 ; 461 

S893 683 

9  O v4 .>••«••••••••••■•••••.•..    Ohhi 

Sb96 893,  ]ftl9 

iiS1054. 451 

S1103 443 

11253 248 

S15t)l 4.)6,6^5 

S2201 8 

§2347 178 

SS2m0,  2616 449 

i  2689 114,8*0 

SJ2(.1«,2694,  2698 679,  680 

S2T25 8 

S8a05 641 

13897 4.10 

|8468 8 

$8529 60S 

$a8e9 iw« 

{$8995,  8996,  8999 665 

S4089. 4.->l 

U4S8-4769 662,658 


|{6816,  5816,  5824,5828 I8B25 <lf 

441,442,444,449    iS8929,8930 99 


Revised  Statutes  1S89. 

Page  9099,  art.  8,  J20,  par.  10. 
bt.  Louis  City  Charter....  467 

Ch.  153,  arts 788 

Ch.  159,  art4 831 

J171 533 

§190 115 

§540 690 

§735 42 

§850 647 

§1917 81 

§§2009,2021 96,97 

§2048 293.  1078 

§3047 1078 

§2098 235 

§2100 1068,1074 

§3104 1076 

§3181 33 

§2183 967,1054 

§3188 1077 

§2171 286,  8.S8 

§3353 436,670 

§2303 1063,  1U74 

§2305 10T5 

5§3384,  2887 6J6 

§2895  972 

§§2418-2420 623 

§2420 1048 

§2499 965 

§2543 319 

§2608 439 

i§  2612,  2613 82,8:1 
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*iio  person  elected  or  appointed  to  any  office  or 
employment  of  trust  or  profit  under  the  law 
shall  hold  such  office  without  personally  devot- 
ing his  time  to  the  perfomuince  of  the  duties  to 
the  same  belonging.''  Rev.  St.  1880.  c.  153,  art. 
2,  prorides  that  an  official  stenographer  "may 
appoint  one  or  more  deputies  to  assist  him  in  the 
discharsre  of  his  duties,"  and  the  law  also  au- 
thorizes the  Judge  who  appoints  an  official  8te> 
nogrnpher  to  remove  him  "for  incompetent  or 
Hny  misconduct  in  office."  Bdd,  that  the  failure 
of  an  official  stenographer  to  devote  his  person- 
al attention  to  the  duties  of  his  office,  leaving 
them  to  be  performed  wholly  by  his  deputies, 
was  cause  for  his  removal  from  office  by  the 
judge.— State  t.  Slover,  (Mo.  Sap.)  20  8.  W. 
78& 
Compensation. 

9.  Where  an  official  stenographer  Is  re- 
moved by  the  judge  for  failure  to  attend  person* 
ally  to  the  duties  of  bis  office,  he  is  not  entitled 
to  compensatiOB  for  the  time  between  the  pre- 
ferring of  charges  against  him  and  the  entry  of 
the  oraer  of  removil  based  on  such  charges, 
where,  during  such  time,  he  did  not  attend 
court,  or  offer  to  do  so,  except  by  depatr.— State 
T.  Slover,  (Mo.  Sup.)  20  S.  W.  m 

Stock. 

See  *  Corporations, "  0-14. 

Stock-Killing  Cases. 

See  "Railroad  Companies, "  48-Sl. 

Stoppage  in  Tnuudto. 

See  "Bale, "4,5. 

Street  Ballroads. 

See  "Horse  and  Street  RaUroads.  ■ 

SUBBOGATION. 

Bight  to,  see  "Executors  and  Administrators, "  17, 
18. 

Xien  dlBoharged  by  spp«Her  pending 
appeal — Bight  to  subrogation  on  re- 
versal, 
t.  Defendant  in  ejectment  In  a  prior  action 
was  adjudged  to  have  title,  and  while  in  pos- 
session he  paid  and  discharged,  in  good  faith, 
-an  incumbrance  on  the  land.    Thereafter  the  de- 
cree in  hlM  favor  was  reversed  on  appeal.    Held, 
that  be  was  entitled   to  be   subrogated   to   the 
richts    of   the   incumbrancer. — Qooch    v.    Butts, 
<Mo.  Sup.)  20  S.  W.  192;    Same  v.  Moore,  Id. 
103. 

Of  material  man  to  rights  of  contractor. 
2.  One  who  furnishes  materials  for  use  by 
«  contractor  in  repairing  a  courthouse  for  a 
<x>anty,  merely  upon  the  contractor's  promise  to 
pay,  and  in  the  absence  of  any  statute  or  other 
agreement,  is  not  entitled  to  subrogation  to  the 
rights  of  the  contractor  in  a  fund  set  apart  by 
'the  county  to  pay  for  the  repairs,  although  the 
contractor  is  insolvent.  —  Kiggin  v.  Hilliard, 
(Ark.)  20  S.  W.  402;  McFadden  v.  Same,  Id. 
404;  Pittman  v.  Same,  Id.;  Bluff  City  Lumber 
Co.  V.  Samek  Id. 

To  rights  of  creditors  against  dece- 
dent's estate. 
8.  The  pnrchaser  at  an  administrator's  sale 
of  land  set  apart  by  the  probate  court  as  the 
liomestead  of  minor  children  of  a  deceased  per^ 
son  nntil  they  should  come  of  age,  did  not  vio- 
late Act  No.  105,  approved  April  26,  1873, 
which  made  it  a  misdemeanor  for  an  adminis- 


Action  to  enforce  right— Necessary  par- 
ties. 
4.  Creditors  to  whose  rights  a  party  seeks 
to  be  subrogated  are  necessary  parties  to  an  ac- 
tion to  obtain  such  subrogation. — Harris  t. 
Watson,  (Ark.)  20  S.  W.  6». 

Summons. 

8ee"Writa.» 

Snxrender. 

Of  defendant  by  sureties,  see  "Bail, "  IS,  18. 

StirveyB. 

See  "Boundaries, "  1-3. 

Of  public  lands,  location,  see  "Public  Lands,"  14 

priorities,  see  "Public  Lands, "  8. 

Survivorship. 

Of  devisees  and  legatees,  see  "Wills, "  18. 

Talesmen. 

Bee  "Jury,  "18,18. 

TAXATION. 

Acknowledgment  of  tax  deed,  see  "Deeds,"  B. 
Constltutionality  of  tax,  see  "  Constitutional  Law, ' 

IS. 
Exemption  of  railroad  company,  see  "Railroad 

Companies,  "6. 
For  erection  of   schoolhouse,  see  "Schools  and 

School  Distriots, "  1-8. 
License  tax,  see  "License. " 
Occupation  taxes,  see  "Municipal  Corporations, ' 

8-4. 
Of  railroad  companies,  see  "Railroad  Oompanies,  * 

4,li. 
Right  of  tenant  per  autre  vie  to  recover  taxes 

from  remaiader-man,  see  "Estates, "  i. 
Special    assessments,   see  "Municipal    Corpora- 
tions, "W,n. 

Taxable  prot>erty^— Bank  deposits. 

1.  A  depositor  of  money  in  bank  subject  to 
his  sight  check  cannot  eaca^o  its  taxation  as 
cash  by  showing  that  the  bank  did  not,  at  the 
time  it  was  assessed,  actually  have  so  much 
money  in  its  vaults. — Campbell  v.  Wiggins, 
(Tex.  Oiv.  App.)  20  S.  W.  730. 

3.  Although  a  deposit  In  bank  subject  to 
the  sight  check  of  the  depositor  is  usually  held 
to  be  only  a  debt  against  the  bank,  it  is  re- 
garded by  the  laws  of  Texas  providing  for  the 
rendition  of  property  for  taxanon  as  cash,  and 
as  such  is  not  subject  to  be  set  off  for  the  pur- 
poses of  taxation  by  the  liabilities  of  the  de- 
positor—Campbell V.  Wiggins,  Crex.  Olv.  Am-) 
20  8.  W.  730. 

Exemptions. 

8.  Const  art.  10,  S  8,  and  Rev.  St  1889,  |  7SM, 
allowing  exemption  from  taxation  of  a  lot,  "with 
the  baiidings  thereon,"  whan  used  for  schools, 
does  not  include  of^oe  furaitur.;,  nor  the  fami- 
ture  of  a  chemical  laboratory.  Lot  fastened  to 
the  building. — City  of  Kansas  v.  Kansas  City 
Medical  College,  (Mo.  Sup  )  30  8.  W.  S3. 

4.  Where  a  corporation  acquires,  by  osm- 
tract  with  a  city,  the  right  to  light  the  ci^  with 
gas,  and  to  receive  compensation  for  all  the  gas 
so  furnished,  a  compliance  with  the  contract  is 
not  such  a  public  service  as  will  exempt  the  coi^ 
poration  from  the  same  taxation  imposed  on  the 
property  of  other  corporations  and  natural  per- 
sons in  the  city. — Newport  Light  Go.  t.  CUj  of 
Newport,  (Ky.)  20  8.  W.  434. 


6.  TTnder  a  city  charter,  providing  that 
merchants  and  othera  paying  a  license  or  spe- 
cific tax  on  their  bnsiness  shall  be  exempt  from 
any  ad  valorem  tax  thereon,  the  property  of  a 
gas  company  is  not  exempt  from  ad  valorem 
taxation,  though  it  has  paid  a  license  or  spe- 
clGc  tax,  imposed  by  the  general  council  of  the 
dto-.— Newport  Liight  Co.  T.  City  of  Newport, 
(Ky.)  20  S.  W.  ^t 

Aasessmeni. 

0.  Where  the  assessor's  affidavit  to  the  as- 
sessment for  1873  appeared  on  its  face  to  have 
been  taken  in  1872,  but  was  shown  to  have 
l>een  in  fact  made  in  1873,  the  error  is  merely 
clerical,  and  will  be  disregarded. — State  v. 
Hurt,  Qlo.  Sup.)  20  S.  W.  879. 

7.  Sees.  Laws  1872,  p.  82,  {  49,  provides 
that  the  tax  assessor  shaU  arrange  the  list  of 
land  in  numerical  order  of  range,  township,  etc., 
with  the  owners'  names,  if  known,  and,  if  not, 
then  with  the  name  oi  the  original  patentee. 
Section  203  provides  that  each  tract  of  land 
shall  be  chargeable  with  its  own  taxes,  no  mat- 
ter who  is  the  owner,  nor  in  whose  name  it  is 
assessed  or  advertised;  that  the  assessment 
and  advertisement  of  lands  in  numerical  order 
■hall  be  taken  in  all  court*  to  impart  notice 
to  the  owners  thereof,  whoever  or  wherever 
they  may  be,  that  it  is  assessed,  and  liable  to 
be  sold  for  taxes;  and  that  no  error  or  omis- 
sion in  regard  to  the  name  of  any  person  with 
reference  to  any  tract  of  land  shsJI  In  any  wise 
impair  the  validity  of  a  sale  thereof  for  taxes. 
Beld,  that  a  tax  assessment  was  not  invalid  be- 
cause the  landowner  was  described  as  "vat- 
known,"  though  the  county  record  of  deeds  fur- 
niriied  the  name  of  the  original  patentee. — State 
V.  Hurt,  (Mo.  Sup.)  20  S.  W.  879. 

Approval  of  delinquent  lists  by  oonnty 
court. 

8.  TTnder  R«t.  St  1888,  |  7668,  which 
makes  it  the  doty  of  the  coun^  court  to  ex- 
auiioe,  compare,  and  correct,  if  need  be,  the 
flelinquent  lists  returned  by  the  collector,  and 
to  allow  him  credit  for  the  same,  or  so  much 
tliereof  ••  is  found  to  be  propnly  -  returned, 
an  approved  settlement  with  credits  therein  for 
deHnqneiit  Usta  retained  shows  a  suffit^ent  com- 
pliance, with  the  statute,  since  the  court  roxsnt 
have  approved  the  delinquent  lists,  for  their 
correctness  was  directly. involved;  and  it  is  not 
necessary  that  all  the  findings  of  a  court  of  rec- 
ord should  appear  affirmativelr  In  its  minutes. 
l*er  Oantt.  Tlinmas.  and  M'"'f<>'-'ine,  JJ.— 
8t«te  V.  Hurt,  (Mo.  Sup.)  20  S.  W.  879. 
Lien. 

0.  Though  the  eSert  of  a  back-tax  bill  as 
evidence  is  destroyed  where  it  appears  that  the 
county  court  did  not  take  such  <wirial  action  on 
the  d<>Unqnent  tax  list  as  In  contemplated  by 
1(ev.  St.  1889,  t  7069,  the  failure  of  the  col- 
Wctor  to  properly  return  the  delinquent  list,  or 
of  the  county  court  to  correct  and  authenticate 
that  list,  wiU  not,  under  Rev.  St  1889,  S  7670, 
impair  the  state's  lien  for  taxes  arising  from  a 
valid  levy  and  assessment  -or  defeat  tiie  right 
to  enforce  that  lien.— State  v.  Hart  (Mo.  Sup.) 
20  8.  W.  879. 

Sale  for  nonpayment. 

10.  Where  the  complaint,  in  •  prooeedfng  to 
sell  land  for  overdue  taxes,  alleged  delinquency 
in  the  payment  of  taxes  for  a  certain  year  only, 
a  sale  on  a  j/ro  oanfetBO  deoree,  wbioh  included 
unpaid  taxes  for  otheryears,  is  void.— Elsey  T. 
VUooner,  (Ark.)  80  &  W.  S. 

Tax  deed — Adionmed  sale. 

11.  Rev.  St  1879,  |  4731,  provides  that  the 
tax  collector  shall  begin  his  sales  on  the  first 
Monday  in  November,  and  continue  from  day 
to  day  as  long  as  there  are  bidders,  or  until  all 
the  taxes  are  paid.  Section  473B  provides 
that  when  all  the  property  has  been  offered  for 
SAle^  and  any  portion  remains  unsold  for  want 


ume  oi  aajonrnmenc,  one  notice  ot  wnicn  snaii 
be  given  at  the  time  of  adjournment"  Hdd,  that 
where  a  tax  deed  on  its  face  discloses  that  the 
sale  was  an  adjourned  sale  of  the  regular  sale, 
held  nearly  three  months  before,  and  which 
deed  does  not  recite  affirmatively  that  the  ad- 
journment did  not  exceed  the  two  weeks  pre- 
scril>ed  by  section  4735,  such  deed  is  void. — 
Gregg  V.  Jesberg,  (Mo.  Sup.)  20  S.  W.  652. 

Bights  under  void  tax  deed. 

12.  Plaintiff,  a  purchaser  by  a  tax  deed,  is 
entitled  to  recover  the  amount  paid  for  such 
deed  and  for  taxes  afterwards  paid  by  him, 
even  though  his  deed  was  void,  and  even 
though  the  defendants,  with  the  intention  of 
puing  these  taxes,  had  paid  taxes,  but  by  mis- 
talie  their  tax  receipt  covered  otherproperty. — 
Or^S  T.  Jesberg,  (Mo.  Sup.)  20  S.  W.  652. 

TEIiEaRAPH  COMPANIES. 

Failure  to  deliver  message. 

1.  Where  a  telegraph  company  fails  to  de- 
liver within  rsMonable  time  a  telegram  an- 
nouncing the  death  of  the  addressee  s  father- 
in-law,  whereby  he  is  damaged  by  b^g  obliged 
to  hai-e  the  remains  disinterred,  and  his  wife  is 
prevented  from  attending  the  funeral,  the  com- 
pany is  liable.— Western  Union  Tel.  Co.  v.  CSar- 
ter,  (Tex.  Civ.  App.)  20  8.  W.  834. 

5.  Where  plaintiff  lived  in  a  small  town 
near  defendant  s  office  where  the  telegram  was 
received,  and  was  a  well-known  citizen,  and  the 
messagp  was  delivered  to  defendant's  mesaen- 
g»  a  half  hour  before  closing  time,  and  he  failed 
to  deliver  it,  the  court  was  Justified  in  assuming 
that  the  messenger  did  not  use  proper  diligence. 
—Western  Union  Tel.  Oo.  v.  Carter,  (Tex.  CHv. 
App.)  20  a  W.  834. 

»•  A  member  of  the  plaintiff  firm,  nttet 
receiving  instructions  hy  telegraph,  purchased 
a  quantity  of  wool,  and  delivered  to  the  defend- 
ant telegraph  company  a  message  advising 
tlw  firm  thereof,  tel&ng  Uw  agent  that  the  mes- 
sage  was  Important,  and  that  he  thought  hi* 
firm  had  probably  contracted  to  sell  the  wool; 
and,  te  avoid  any  mistake,  he  had  the  agent 
transcribe  the  message,  and  signed  the  copy. 
The  message,  was  jiot  delivered,  and  the  price  of 
wool  whea  the  firm  first,  learned  of  the  pur- 
chase had  declined  from  the  price  at  wnlch 
they  could  have  sold  it  if  they  iiad  gotten  the 
message.  They  sought  to  recover  the  differ, 
ence  as  their  damages.  Held,  that  the  dam- 
ages 'were  not  too  remote,  uncertain,  and  con- 
tingent— Western  Union  TeU-  C!o.  T.  Haman, 
(Tex.  Cav.  App.)  20  a  W.  1133. 
Notice  of  oontents  and  importance  of 
telegram. 

4.  A  telegram  wUch  reads, '  "G.  Is  dead. 
Answer,"  is  sufficient  to  suggest  its  impoitaaoe, 
and  to  put  the  telegraph  company  on  inquiry 
and  notice  of  the  relationship  of  the  addressee 
and  deceased.— Western  Union  Tel.  Co.  v.  Gar- 
ter, (Tex.  Civ.  App.)  20  S.  W.  834. 

6.  I'luintiff  sued  defendant  telegraph  com- 
pany for  delay  in  delivering  the  message;  "M. 
&  Co.  hold  note  of  W.  Will  be  attached  to- 
night. Your,  bank  telegraph  M.  Bros.,  banken, 
to  make  bond."  Hdd,  that  the  messsge  was 
.onfficient  on  its  face  to  show  that  Us  prninnt  de- 
livery was  necessary  to  avert  a  loss.— Martin  v. 
Western  Union  Tel.  Co.,  (Tex.  Oiv.  App.)  20  S. 
W.  860. 

6.  A  member  of  the  plaintiff  firm,  after 
receiving  instructions  by  celegraph,  purchased 
a  quantity  of  wool,  and  delivered  to  the  defend- 
ant telegraph  company  a  message  advising  the 
firm  thereof,  telling  the  agent  that  the  message 
was  important,  and  that  he  thought  his  finn 
had  probably  contracted  to  sell  the  wool;  and, 
to  avoid  any  mistake,  he  bad  the  agent  tran- 
scribe the  message,  and  signed  the  copy.  Held, 
that    the   circumstances    surrounding   the    da- 
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liTei7  of  the  messaKa  to  the  agent  were  snfB- 
cient  to  apprise  him  of  its  importance  and  the 
consequence  of  a  failure  to  deUTer  it.— Western 
Union  Tel.  Co.  t.  Haman,  (Tex.  Civ.  App.)  20 
a  W.  1133. 

Diligence  to  avert  conaequencea  of  fail- 
ure to  dellrer  message. 

7.  Tn  an  action  against  a  telegraijb  com- 
pany for  delay  in  delivery  of  a  messaee  to  plain- 
tiff announcing  the  death  of  his  wife's  father, 
whereby  his  wife  was  prevented  from  attend- 
ing tlie  funeral,  and  he  was  put  to  the  expense 
of  haring  the  remains  disinterred,  it  appeared 
tliat  on  receipt  of  the  delayed  message  plain- 
tilt  entered  the  railroad  telegraph  office,  used 
for  railroad  business  only,  bnt  where  they 
frequently  sent  messages  for  railroad  men,  of 
Tritom  plaintiff  vas  one,  and  asked  the  operator 
to  request  the  sender  of  his  telegram  to  bold 
the  remains  uatO  he,  plaintiff,  arrired.  The 
railroad  operator  agreed  to  send  the  message. 
Hdd,  that  plainUff  showed  sufficient  diligence 
to  have  the  funerrJ  delayed. — Western  Union 
Tel.  Co.  T.  Carter,  (Tex.  Civ.  App.)  20  S.  W. 
S34 

a.  A  person  who  bad  taken  his  wife  and  child 
to  a  certain  place,  engaged  another  person  to 
send  him  a  telegram  in  case  the  child  became 
dangerously  ill,  and  then  returned  home,  a  dis- 
tance of  18  miles.  Tbe  telegram,  which  was  sent 
the  next  day,  in  ample  time,  so  that  the  father 
might  have  arrived  on  the  afternoon  train, 
was  not  delivered.  Bult  having  been  brought  tor 
the  default,  the  company  requested  an  instruc- 
tion that,  if  there  was  no  other  than  the  Miid 
train  on  tliat  day,  and  the  person  who  had  be,;n 
encaged  to  send  the  telegram  could  have  ildden 
over  to  the  plaintiff  after  it  was  found  be  was 
not  aboard,  and  notified  him,  so  that  Im;  might 
hare  arriTcd  before  the  death  of  the  ,;hild,  there 
could  bo  BO  recovery.  HM  Tfn^eily  refnsed, 
both  because  there  was  no  plea  of  contrilintory 
ncfdii^nee,  and  because  tlia  person  'inontionod 
had  done  all  that  he  could  be  required  to  do.  and 
was  entitled  to  snppose  the  telegram  would  be 
deUvered.— Westem  Union  Tel.  Co,  t.  Wisdom, 
(Tex.  Sup.)  20  8,  W.  56. 

Who  may  sue  for  failure  to  deliver 
message. 
9.  The  person  for  whose  benefit  a  telegram 
is  sent,  tbmigh  not  a  party  to  the  contract,  niny 
sue  thf*  tole?raph  compnny  for  loss  0(Ta.sioiied 
by  a  delay  In  delivering  such  telegram. — Mar- 
tin V.  Western  Union  Tel.  Ca,  (Tex.  Civ.  App.) 
20  8.  W.  8G0. 

Pleading. 

10.  An  allegsition  In  a  petition  that  a  mes- 
Hage  was  delivered  to  a  certain  telegraph  com- 
pany, and  transmitted  by  it  to  a  counecting  com- 
pany, which  reoiived  the  mossase,  and  delivered 
it,  f.how8  an  implied  contract  bocwitai  the  send- 
er of  the  mp«sa(rc  and  the  conne<1ing  cojiipany. 
—Martin  t.  Westprn  Union  TeL  Co.,  (Tex.  Civ. 
App.)  20  8.  W.  860. 

Evidence. 

11.  Where  the  testimony  of  the  sender  of 
the  telegram  as  to  the  time  he  delivered  it  to 
the  operator  at  the  sending  office  conflicted  with 
the  testimony  of  the  operator  as  to  the  time  hu 
r(H?eived  it,  the  conrt  was  justified  in  bclipvinR 
the  sender  in  preference  to  tbe  operator. — West- 
ern Union  TeL  Go.  v.  Carter,  (Tex.  Civ.  App.) 
20&  W.  834. 

Damages. 

12.  In  an  action  against  a  telegraph  company 
for  lailiug  to  deliver  a  message  calling  the  lam- 
ily  physician  to  attend  plaintiS's  wife  in  her 
conHnement,  where  tbe  evidouce  shows  that,  be- 
cause of  the  failure,  the  suffering  of  plaintiff's 
wife  was  increased  und  prolonged  about  two 
boars,  a  verdict  of  S600  is  nut  so  excessive  as  to 
indicate  that  it  was  the  result  of  passion  or 
prejudice.— Western  Union  TeL  Oo.  T.  Cooper, 
CI«x.  Sup.)  ao  S.  W.  47. 


Damages— Mental  anguish. 

IS.  In  an  action  for  failure  to  deliver  a  tel- 
egram aanoundng  the  death  of  plaintiff's  fn- 
ther-in-law,  the  conduct  of  plaintiff's  wife, 
showing  grief  at  being  unable  to  attend  her  te- 
ther's funeral,  may  be  shown  by  bystanders  as. 
evidence  of  oamage.— Western  Union  Tel.  Co. 
▼.  Carter.  (Tex.  Civ.  App.)  20  a  W.  834. 

TENANCY  IN  COMMON. 

Homestead  in  estates  held  in  common,  see  "Home- 
stead,"!. 

When  relation  exists. 

1.  Where  a  deed  describes  the  land  convey- 
ed as  so  many  acres  to  be  taken  by  the  grantee 
from  a  larger  tract,  the  grantee,  by  waiving  his 
right  of  selection,  becomes  a  tenant  in  common, 
and  may  have  his  interest  determined  in  a  suit 
brought  by  the  other  tenants  for  partition. — Do- 
honey  V.  Womack,  (Tex.  Civ.  App.)  20  8.  W. 

oOUe 

Adverse  possession: 

i.  Where  plaintiffs  claim  as  tenants  in  com- 
mon, the  10-years  statnte  of  limitations  cannot  be 
sustained  by  defendants  unless  their  possession 
has  been  visible,  distinct,  notorious,  continuous, 
and  hostile,  under  a  claim  of  right,  inconslsteui 
with  the  rights  of  the  true  owner. — Benll  v. 
Etbob,  (Tex.  Civ.  App.)  20  8.  W.  94S. 

Bents — Lien. 

8.  A  tenant  in  common  has  no  lien  on  the 
estate  held  in  common  for  his  share  of  the  reuta- 
collected  by  his  cotenant. — ^Brittinom  ▼.  Joaea. 
(Ark.)  20  S.  W.  62a 

Liability  of  heirs  of  ootenant. 

4.  An  action  of  account  by  a  tenant  In  com- 
mon lies  acrainst  the  heirs  of  his  cotenant  for 
rents  collected  by  them  after  the  death  of  the- 
cotenant,  but  not  for  rents  which  the  cotenant 
had  collected. — Brittinum  t.  Jonea,  (Ark.)  20 
S.  W.  020. 

Tenant  Per  Autare  Vie. 

See''Bstates,"a. 

TENDEB. 

By  vendee — Pacts  excusing. 

Where  the  vendee,  in  an  action  for  spe- 
cific performance  of  a  contract  to  sell  land, 
tenders  the  balance  of  a  cash  payment,  and  al- 
leges that  he  has  always  been  ready  to  pay  the 
same,  but  that  tbe  vendor  was  a  nonresident  of 
the  state,  and  had  refused  to  comply  with  the 
contract,  and  had  placed  the  land  in  question  in 
the  hands  of  another  agent  for  the  purpose  of 
selling  it  to  a  party  other  than  plaintiff,  the 
facts  pleaded  are  sufficient  excuse  for  not  pay- 
ing or  tendering  the  balance  of  the  cash  pay- 
ment—IVler  V.  Ontzs,  (Ky.)  20  8.  W.  250. 

Testamentary  Capacity* 

See  "Wills, "1-5. 


See  "Larceny." 


Theft 


Threats. 


Evidence  of  threats  in  proseoutlon  for  murder^ 
see  "Homicide, "  77-80. 

Timber. 

Bee  'liOga  and  Logging. " 
Conversion  of,  see  "Trover  and  Conversion,'!. 
Cutting   timber  on    land    sold  lor    taxes,   seer 
•Waste." 
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for  redemption,  extension,  see'llortgaKeai'lT. 

Title. 

Of  acts,  see  ■Statutes, "  8-10. 

Quieting  title,  see  "Quieting  Title." 

Tax  titles,  see  "Taxstion, "  11. 

To  support  ejectment,  see  "Ejectment,  "2-6. 

Trespass  to  try  title,  see  "Trespass  to  Try  liiio. " 

Tolls. 
See  "Turnpikes  and  Toll  Roads. " 

Torts. 

See  "Assault  and  Battery: "  "Death  by  Wrongful 
Act;"  "Dooelt;"  "Libel  and  Blander;"  "Mali- 
cious Prosecution ; "  "Negligence; "  "Ifuisance;" 
"Replevin;"  "Trespass;"  "Trover  and  Conver- 
sion. " 

Liability  of  dty,  see  "Municipal  Corporations," 
11—15. 

Measure  of  damages,  see  "Damages, "  6S. 

Of  servant,  liability  of  master,  see  "Hester  and 
Servant, "  8-S. 

Towns. 

See  "Counties; ""Highways;"  "Municipal  Corpo- 
rations;" "Schools  and  School  Districts." 

Transfer. 

Of  cause  to  federal  court,  see  "  Removal  of  Causes. " 

Treasurer. 

Withdrawal  of  resignation,  see  "Office  and  Of- 
ficer,"! 

TBESFASS. 

JLdability  for  Injury  to  trespasser  on  street  car,  see 
"Horse  and  Street  Railroads. " 

Parol  evidence,  see  "Evidence, "  84. 

Prosecution  for  removing  fence,  see  "Fences." 

Title  in  defendant  under  condemnation  proceed- 
ings, see  "Eminent  Domain, "  6. 

AVliat  constitutes. 

Plaintiff  and  K.  owned  adjacent  tracts 
of  pasture  laud,  not  separated  by  any  fence,  and 
surrounded  by  fences  built  by  other  proprietors, 
■so  that  thoy  were  both  in  one  Inclosure.  Defend- 
ant pnrcliased  part  of  K.'s  land  adjoining  plain- 
tiff's, and  at  defendant's  instance,  and  as  part  of 
the  asreement  of  snip,  K.  separated  defcndaht'a 
land  by  a  fence  from  that  retained  by  him,  and 
-defendant  then  used  plaintiff's  land,  as  well  as 
fats  own,  for  pasturing  stock.  Held,  that  defend- 
ant was  liable  for  the  use  of  plaintiff's  land 
from  the  time  of  the  construction  of  the  fence 
•t»etween  his  and  IC's  property.— Pace  v.  Potter, 
(Tes.  Cir.  App.)  20  S.  W.  928. 

TRESPASS  TO  TRY  TITLE. 

See,  also,  "Ejectment;"  "Quieting  Title." 
■Collateral  attaolc  on  judgment,  see  "Judgment, " 

16. 
Parol  evidence  as  to  boundaries,  see  "Evidence," 

87. 
Pleading  statute  of  limitations,  see  "Limitatioo  of 

Actions,"  15,  16. 
Right  of  plaintiff  to  cite  warrantor  to  defend,  see 

"Covenants,  "4. 

"Title  to  mslntain. 

1.  In  trespass  to  try  title,  plaintiff  cannot  re- 
-cover  where  his  own  testimony  shows  that  he 
placed  defendant  in  possession  of  the  premises 
as  mortgagee,  which  mortgage  plaintiff  does  not 
oner  to  pay.— Bateson  t.  Cboate,  (Tex.  Hup.)  SO 
^  W.  0^ 


under  the  (J.  survey,  made  Octot>er  12,  1838. 
Beld,  that  the  S.  survey,  having  been  made  two 
days  prior  to  the  C.  aurvey,  consHtoted  an  ap- 
propriation of  the  land  which  wonld  enable 
plaintiff  to  recover.— Mohler  v.  Welge,  (Tex. 
CiT.  App.)  20  S.  W.  850. 

8.  In  1842  the  president  of  the  corporation 
of  the  city  of  San  Antonio,  Tex.,  issued  to 
plaintiffs'  ancestor,  an  "interested  lady,"  an  in- 
strument reciting  that  said  lady  declared  that 
"by  virtue  of  the  destruction  of  the  title  of  ac- 
quisition of"  certain  land  in  said  city,  "in  the 
confusion  of  the  arcfaivea  of  this  city  in  the 
capture  of  this  place  by  the  army  of  Teins," 
she  presented  certain  witnesses,  who  made  oath 
to  the  title  and  continued  possession  of  said 
lot  "down  to  the  interested  lady.  And  haring 
proven  that  the  part  of  the  lot  which  belongs 
to"  her  has  certain  boundaries,  "and  by  virtue 
of  the  destruction  of  the  original  in  the  epoch 
of  which  the  interested  lady  has  furnished  a 
description,  I  extend  the  present,  that  it  msjr 
serve  her  as  a  protection  in  the  mean  time.  I 
extend  it  to  her  in  the  same  manner  as  to  all 
other  persons  who  find  themselves  inthe  same 
condition  as  the  present  case,  according  to  the 
disposition  luadu  by  tlie  eorporation  of  Uiis  city 
on  the  second  day  of  the  current  month.** 
Jleld  that,  in  the  absence  of  the  proceedings  of 
the  corporation  of  said  dty,  showing  the  pnr- 
oose  of  such  instrument,  if  authorized,  it  was 
insufficient  to  show  title  in  plaintiffs,  in  an  ac- 
tion of  trespass  to  try  title  against  said  city 
and  lessee  in  possession. — Querra  v.  City  of  San 
Antonio,  (Tex.  Civ.  App.)  20  S.  W.  935. 

Defenses. 

4.  In  an  action  to  recover  land.  It  appeared 
that  it  was  formerly  owned  in  common  by  plain- 
tiff and  lier  sister  B.;  that  B.,  by  deed  dated 

I  April,  1879,  conveyed  to  plaintiff  her  undivided 
ono-half  interest  in  the  land;  that  plaintiff,  by 
deed  dated  August,  1880,  purporting  to  be  a 
deed  of  partition,  conveyed  to  B.  all  her  interest 
in  the  same  land;  that  at  the  trial  there  was  on- 
ly in  evidence  these  two  deeds,  and  a  deed  fn^ai 
B.  to  defendant,  conveying  the  same  premises. 
Held,  that  the  died  of  August,  1880,  unax- 
plaincd,  wad  too  indefinite  to  sustain  a  judgment 
for  defendant.— Womaclt  T.  Slade,  CTex.  Civ. 
App.)  20  S.  W.  947. 
Admiasiona  in  pleadings. 

I  5.  Where,  in  trespass  to  try  title,  one  de- 

,  fendant,  after  general  denial,  pleads  specially  a 
mortgage  ^ven  by  the  other,  and  asks  foreclo- 

1  sure,  to  which  there  is  no  reply,  plaintiff  can 
only  recover  npon  payment  of  the  mortgage. — 
Lanowski  v.  Smith,  (Tex.  CSv.  App.)  20  S.  W. 
957. 
Pleading  and  proof. 

6.  In  trespass  to  try  title,  the  eomplalnt  al- 
leged ownership  and  prior  possessiOD  in  plsiutiC, 
ejectment  by  defendant,  and  prayed  Judgment  for 
title  and  possession,  the  cancellation  of  all  deeda 
or  inciimbrances  thereon  held  by  defendant,  and 
"such  other  and  further  relief  as  may  be  Just  and 
equitable, "  but  no  facts  were  alleged  on  which 
an  equitable  title  could  be  based.  Defendant 
pleaded  "not  guilty, "  and  Hied  a  cross  complaint 
in  trespass  to  try  title.  Held  that,  under  the 
pleadings,  no  equities  between  the  parties  conld 
be  tried,  and  the  party  holding  the  superior  legal 
title  must  prevail.— Qroesbceck  r.  Crow,  (Tex. 
Bap.)  80  U.  W.  49. 

Burden  of  proof 

7.  Where  defendants  in  trespass  to  try  title 
deny  that  they  are  in  possession  of  the  land 
sued  for,  but  say  they  are  in  possession  of  other 
laud,  the  burden  is  on  plaintifEs  to  prove  them 
in  possession  of  the  land  in  controversy.— Med- 
lin  V.  Wilkens,  (Tex.  Civ.  App.)  20  S.  \\'.  1020. 

H.  The  fact  that  a  certain  person  was  foi^ 
merly  the  owner  of  both  pieces  of  land,  and 


Erldence. 

9.  An  Instrument  signed  by  T.,  the  record 
owner  of  land,  and  duly  recorded,  which  recites 
that  W.  is  a  joint  and  equal  owner  of  the  land, 
and  authorizes  him  to  sell  and  convey  one  half 
of  the  same,  and  apply  the  proceeds  to  his  own 
use,  even  If  not  simdent  to  work  an  estoppel 
by  deed  as  against  persons  claiming  under  T., 
Is  sufficient  as  evidence  to  make  out  prima 
fade  a  title  In  W.,  and  is  admissible  in  trespass 
to  try  title  by  the  heirs  of  W.— Wallace  v. 
Pmitt,  (Tex.  Civ.  App.)  20  S.  W.  728. 

10.  The  fact  that  defendants  in  such  case 
are  strangers  to  the  instrument,  and  do  not 
dalm  title  through  T.,  but  rely  on  their  posses- 
sion, does  not  render  the  instrument  inadmis- 
^We.— Wallace  t.  Prultt,  (Tex.  Civ.  App.)  20 
Es.  iV.  7^8. 

11.  Where  plaintiff,  In  trespass  to  try  title, 
claims  under  the  state,  which  succeeded  to  the 
rights  of  the  Spanish  province  in  vrhich  the  dis- 
puted land  lay,  a  decree  ol   the   governor  of  the 

Srovince  as  to  the  title  of  the  land,  and  the  evi- 
ence  on  which  it  was  basnd  are  admissible, 
when  they  were  given  in  a  proceeding  Instituted 
to  decide  whether  the  province  or  defendant's 
predecessor  in  title  was  the  owner  of  the  !and.— 
von  flosenberg  v.  Haynes,  (Tex.  Sup.)  20  8.  W. 
143. 

19.  A  tax  deed  which  is  void  on  its  faco  Is 
admissible  as  evidence  for  defendant  in  trespass 
to  try  title  in  support  of  a  plea  of  improvements 
in  good  faith.— Schleicher  V,  (JatUn,  (Tex.  Bup.) 
20  8.  W.  lao.  '^  ' 

18.  A  tax  deed  is  admissible  for  defendant 
In  trespass  to  try  title  in  support  of  a  plea  of  the 
five-years  statute  of  limitations,  as  well  as  of 
improvements  made  in  good  faith,  without  prouf 
of  the  levy  of  the  tax  ana  the  usual  prerequisites 
to  a  sale  for  taxes.— Schleicher  v.  QaUin,  (Tex. 
Sup.)  20  a  W.  120. 

14.  Where,  in  trespass  to  try  title,  It  is 
sought  to  be  proved  that  plaintiff's  purchase  of 
free  school  land  from  the  land  board  was  vali- 
dated by  a  healing  act,  the  rules  of  the  land 
board  governing  sales,  plaintiff's  application  to 
purchase,  and  the  award  of  the  board  showing 
such  purchase,  are  admissible  to  show  that 
plaintiff's  pjircha.se  Avas  such  as  was  intendoil 
to  be  validated  by  the  healing  act— Flannagan 
V.  Nasworthy,  (Tex.  Qv.  App.)  20  S.  W.  S39. 

15  Where,  under  Laws  1S8"J,  p.  HKi,  provid- 
ing that  contracts  by  the  land  board  for  the  sale 
of  free  school  land  to  an.v  person  who  has  in 
"good  faith"  made  such  purchase  are  valid,  evi- 
dence showing  the  character  of  the  soil,  and  the 
use  to  which  the  land  was  put,  is  admissible  as 
a  circumstance  which  the  jury  might  consider 
in  determining  the  "good  faith"  of  plaintiff, 
who  had  descnbed  the  land  in  his  applicntion  to 
purchase  ••  "fit  for  pasturage  only."— Flanna- 
ran  T.  Nrsworthy,  CTex.  Oiv.  App.)  20  S.  W. 

16.  The  question  whether  or  not  the  descrip- 
tion of  the  land  pven  in  an  application  to  pur- 
chase was  in  conformity  with  the  rules  and  reg- 
nlntions  of  the  land  hoard  was  oiip  uf  fact,  for 
the  jury. — Flannaf:an  v.  Nasworthy,  (Tex.  Civ. 
App.)  20  S.  W.  830. 

Instructions. 

17.  In  trespass  to  try  title,  where  plaintiff 
seeks  to  set  aside  a  deed  as  a  cloud  on  title,  and 
the  answer  alleges  that  the  deed  was  intended  as 
a  mortgage,  and  plaintiff's  evidence  tends  to  sup- 
port the  allegation,  it  is  proper  to  submit  to  the 
jury  the  question  whether  the  instrument  was  in- 
tended as  a  mortgage,  liiough  the  question  was 
not  raised  by  the  complaint.— Bateson  v.  Choate, 
(Tex.  Bup.)  30  8.  W.  tH. 

Judgment. 

18.  In  trespass  to  try  title,  where  plaintiff 
tails  to   prove   title,    and   Judgment    is   entered 


19.  Where  defendant,  in  fendng  its  tract  of 
land,  inclosed  a  smaller  tract,  belcmging  te 
plaintiff,  and  used  the  entire  indomire  for  graz- 
ing as  its  own,  defendant  is  liable  for  the  use 
and  occupation  in  trespass  to  try  title,  thou^  it 
never  disputed  plaintiff's  title  or  ri^t  to  iMsse*- 
sion.— St.  Louis  Cattle  Co.  ▼.  van^t,  (Itex. 
CiT.  App.)  20  S.  W.  8S6. 

TBIAIi. 

See, also, "Appeal;"  "Continuance;"  "Bridence;' 
"Exceptions,  Bill  of;"  "Judgment;"  "Jury;* 
"New  Trial;"  "Pleading;"  "PracUoe  in  CivU 
Cases;"  "Reference;"  "Witness." 

Findings  by  jury,  see  "Quieting  "ntle,  ■  8. 

[n  criminal  cases,  see  "Crlminu  Law,"  40-60. 

Instruction,  see  "Wills, "  10. 

as  to  consent  of  husband  to  conveyance  by 

wife,  see  "Husband  and  Wife, ''  Q. 

as  to  damages,  see  "Damages, "  1S-2S. 

cnred  by  others,  see  "Wills, "  6. 

in  actio'n  by  landowner  for  land  taken,  Me 

"Eminent -Domain, "  84. 

for  ejection  of  passenger,  see  "Carriers,  "88. 

for  injuries  at  crossing,  see" Rwlroad  Com- 
panies, "  40-43. 

for  injury  to  passenger,  see  "Carriers,  "88-34. 

for  injury  to  servant,  see  "Master  and  Serv- 
ant, "  a-ii. 

in  ejectment,  see  "Ejectmentj"  11. 

in  trespass  to  try  title,  see  "Trespasa  to  Try 

Title. "  17. 

Verdict,  sufBciency  to  support  judgment,  see 
"Judgment,"!. 

Remarks  of  court. 

1.  Complaint  will  not  be  heard  that  the  trial 
court  compelled  plaintiff  to  adopt  its  theory  of 
the  case  by  suggesting  to  his  counsel  that  if  be 
would  ask  certain  instructions  they  wonld  be 
given.— Sharp  v.  Kansas  City  Cable  By.  Co., 
(Mo.  Sup. )  20  S.  W.  «3. 

2.  The  fiict  that  the  trial  court  expressed 
a  doubt,  in  th?  hearing  of  the  jnry,  as  to  the 
admissibility  of  a  report  made  by  certain  phy- 
sicians appointed  by  the  court  to  examine  puuu- 
tiff.  and  as  to  whether  there  waa  soffident  evi- 
deuce  of  contributory  negligence  to  authorise 
a  submission  of  this  issue,  was  not  reversible  er- 
ror, since  it  was  such  as  occurs  in  almost  ev- 
ery trial,  and  since  there  was  no  evidence  of 
contributory  negligence. — "Texas  Cent.  Ry.  Co.  T. 
Stewart,  (Tex.  Oiv.  App.)  20  S.  W.  962. 
View  by  jury. 

3.  Where  in  an  action  for  personal  injuries 
the  juiT  was  sent  to  view  the  premises  at  the 
close  of  the  testimony,  in  which  the  place  of  the 
injury  was  fully  described,  and  no  miscondnet 
of  the  jury  is  claimed,  and  the  facts  constitut- 
ing negligence  are  clearly  established,  it  is  not 
ground  for  reversal  that  the  court  refused  to  al- 
low the  jury  to  view  the  premises  at  a  particu- 
lar time  during  the  trial,  and  before  the  testi- 
mon.v  waa  closed. — Kentucky  Cent.  Ry.  CJo.  r. 
Smith,  (Kj-.)  20  S.  W.  392. 

Reception    of   evidence — Order    of   ad- 
mission. 

4.  Where    evidence    is    admitted    in    chief 
which  is  relevant  in  rebuttal,  its  admission  out 
of  order  is  not  prejudicial  error. — Easley  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.  Sup.)  20  S.  W.  1073. 
Objections  to  evidence. 

5.  In  an  action  against  a  railroad  company 
for  damages  for  land  appropriated,  error  in 
refusing  to  allow  defendant  to  prove  declara- 
tions made  by  plaintiff's  decease<l  father,  to 
show  acquiescence  by  him  as  owner  of  the  land 
in  previous  condemnation  proceedings,  is  cured 
by  plaintiff's  endeavoring  to  bring  out  the  whole 
of  the  conversation  iu  which  such  dcclarationi 
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were  made,  and  defendant's  objection  thereto. 
—  Doyle  r.  Kansas  City  &  S.  By-  Co.,  (Mo. 
Sop.)  20  S.  W.  970. 
Scope. 

6.  A  specific  objection  to  the  testimony  of  a 
witness  at  the  trial,  on  the  ground  that  ft  was 
the  expression  of  an  opinion,  will  not  support 
an  objeotion  on  appeal,  to  the  effect  that  the 
proper  foundation  as  to  experience  on  the  part 
of  the  witness  was  not  laid  to  render  his  opin- 
ion competent.— LitUe  Rock  &  liL  By.  Co.  t. 
Sh(«.raC  (Ark.)  20  S.  W.  272. 

— ^  Waiver  by  failure  to  object. 

7.  Where  testimony  is  introduced  by  de- 
fendants, without  objection  from  plaintiff,  to 
•how  tlie  execution,  loss,  and  contents  of  a  cer- 
tain bond,  plaintiff  cannot  afterwards  complain 
of  the  refusal  of  the  coiurt  to  charge  that  tJie 
search  made  for  the  supposed  bond  was  not  in 
law  anfficient,  and  that  the  jury  phould  disre- 
gard all  evidence  relating  to  it. — Bobertson  t. 
Coates,  (Tex.  CIt.  App.)  20  S.  W.  878. 

Arguments   and  remarks   of  counsel — 
Right  to  open  and  close. 

S.  Where  defendant  set  up  in  an  action  on  a 
note  fraud  and  want  of  consideration,  which  was 
trayersed  by  plaintiff,  the  burden  of  proof  is  on 
defendant,  under  Ciyil  Code,  §  526,  providing 
that  tlie  burden  "in  the  whole  action  lies  on  the 
party  who  would  be  defeated  if  no  evidence  was 
given  on  either  side,"  and  he  is  entitled  to  open 
and  close.— Orabtree  v.  Atchison,  (Ky.)  20  S.  W. 
260. 

9.  Mansf.  Dig.  {  5131,  provides  that  the 
party  having  the  "burden  of  proof  in  the  whole 
action"  has  the  right  to  open  and  close.  Section 
2871  provides  that  such  a  burden  lies  on  the 
party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side.  EM  that,  where  the 
extent  of  plaintiff's  injury  was  disputed,  he 
seelcing  to  recover  substantial  damages,  and 
not  costs  only,  the  burden  of  proof  of  the 
extent  of  his  injury  remained  on  him  through- 
out, and  gave  him  the  right  to  begin  and  reply. 
Railway  Co.  v.  Rhea,  &  Ark.  258,  264,  fol- 
lowed.—St.  Louis.  I.  M.  &  a  By.  Oo.  v.  Taylot, 
(Ark.)  20  S.  W.  1083. 
Improper  arguments  and  remarks. 

10.  On  the  trial  one  of  defendants'  counsel 
demanded  the  right  to  inspect  and  offer  in  evi- 
dence a  certain  paper  in  the  custody  of  plain- 
tiff's counsel,  saying  he  expected  to  prove  that 
some  of  the  land  in  controversy  had  been  con- 
veyed to  plaintiff's  attorneys  before  suit.  While 
making  the  statement  it  was  objected  to  as  be- 
ing intended  for  the  jury,  but  the  objection  was 
not  sustained.  The  court  read  the  paper,  and 
said  it  was  not  admissible,  whereupon  maiotiff's 
counsel  stated  he  wished  to  inspect  tne  paper 
to  prepare  a  bill  of  exceptions  to  tbe  ruling, 
whii;h  reqviest,  on  objection,  was  refused.  It  al- 
f>o  nppeared  that,  in  addressing  the  jury,  de- 
fendnnts'  coutiHel  said  that  the  pentevcmnce  of 
plnintiO's  counsel,  their  manner  of  conducting 
the  ease,  and  what  hnd  truiispired  during  the 
trial  in  the  hearing  of  the  jury,  showed  them  to 
be  larg'.'ly  interested  in  the  result  of  the  suit. 
Hrld.  that  this  conduct  was  not  such  as  w<iuld 
have  improperly  influenced  the  jury. — Robert- 
son T.  Coates,  (Tex.  Civ.  App.)  20  S.  W.  875. 

U.  It  was  improper  for  plaintiff's  counsel  to 
state  to  the  jury  that  he  had  drawn  the  peti- 
tion under  facts  in  cases  not  so  bad  as  this,  and 
had  put  the  amount  claimed  as  low  as  he 
thought  he  could.— Fordyce  r.  Withers,  (Tex. 
far.  Ann.)  20  8.  W.  786. 

13.  Where  plaintiff  sned  a  town  for  Injuries 
received  by  reason  of  a  hole  in  a  sidewalk,  and 
her  attorney,  in  argument,  over  the  objections  of 
defendant,  referred  to  injuries  received  at  the 
same  time  by  another  than  plaintiff,  and  re- 
ferred to  plaintiff's  condition  in  life,  none  of 
which  was  in  evidence,  and  also  stated  how  the 
Jury  stood  on  the  former  trial  of  the  case,  a 
new  trial  should  be  granted.— Evans  v.  Town 
of  Trenton.  (Mo.  Sup!)  20  8.  ^.  614. 


18.  !bi  an  action  to  recover  damages  for  the- 
wrongful  killing  of  plaintiff's  husliand,  plain- 
tiff's attomejr,  m  his  opening  statement  of  the 
case  to  the  jury,  said  "tliat  this  case  was  in- 
stituted in  Boone  county,  and  br  defendant 
brought  here  by  change  of  venue.'  Beld,  that 
the  statement  could  not  be  prejudicial  to  de- 
fendant, as  no  reason  for  the  uiange  was  adven. 
— Vawter  v.  Hultz,  (Mo.  Sup.)  20  S.  W.  6S. 

Beading    pleadings     after    excep- 
tions sustained. 

14.  The  practice  of  permitting  allegations  in 
pleadings  to  be  read  to  the  jury  after  the  ad- 
versary's exceptions  thereto  have  been  sus- 
tained is  not  to  be  commended. — Smith  t.  Wil- 
son, (Tex.  Qv.  App.)  20  S.  W.  1119. 

Instructions. 

15.  It  Is  reversible  error  to  ^ve  contradictory 
or  conflicting  instructions. — Spiliane  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.  Snp.)  20  S.  W.  203. 

Ifl  In  an  action  for  personal  injuries  re- 
ceived by  a  boy  eight  years  of  age  at  a  railroad 
crossing,  the  error  of  giving  an  unqualified  in- 
struction that  plaintiff  was  not  guilty  of  con- 
tributory negligence  was  not  cured  by  also  er- 
roneously instructing  that,  unless  plainttlF 
looked  and  listened  for  a  train  before  going  on 
the  track,  he  was  guilty  of  contributory  neg- 
I  ligence. — Spiliane  v.  Missouri  Pac.  By.  (3o.,  (Mo. 
Sup.)  20  S.  W.  293. 

17.  After  the  jui7  retired,  they  returned,  and 
asked  the  court.  Is  it  in  proof  that  the 
railroad  company's  foreman  should  look  after 
the  men,  and  see  that  they  did  not  get  hurt,  or 
is  it  the  law?"  to  which  the  court  replied,  in 
writing,  that  "the  jury  must  decide  the  ease  up- 
on the  testimony  heard  by  them,  and  the  law  as. 
contained  in  tiie  instructions  given  by  the 
court."  The  jury,  having  again  retired,  failed 
to  agree,  and  were  admonished  and  permitted 
to  adjourn  till  the  folIoAviug  day.  On  their  re- 
turn defendant  moved  that  they  be  further  in- 
structed that  they  must  be  guided  by  their  own 
rpcollection  of  the  evidence,  and  the  instruc- 
tions, in  the  language  in  which  they  are  writ- 
ten. VM,  that  there  was  no  error  in  not  dis- 
char^inK  tiie  jury,  or  in  refusing  further  instruc- 
tions.- Louisville  &  N.  B.  Co.  T.  Hurst's  Adm'r,. 
(Ky.)  20  8.  W.  817. 

Necessity  for  requests  to  charge. 

IS.  A  part;  who  does  not  request  the  trial 
court  to  give  further  instructions  cannot  aval) 
himself,  on  appeal,  of  an  objection  that  the  in- 
structions given  were  not  sufficiently  specific. 
—Fordyce  v.  Jackson,  (Ark.)  20  S.  W.  507. 

19.  Error  will  not  be  attributed  to  the  trial 
court,  where,  in  staring  to  the  jury  the  issues  in- 
volved, an  omission  is  made  of  some  of  the  de- 
fenses interposed,  unless  there  has  been  a  refus- 
al to  supply  the  defect  by  a  special  charge.— Gal- 
veston, H.  &  S.  A.  Ry.  Oo.  v.  Daniels,  (Tex. 
Civ.  App.)  20  S.  W.  955. 

Repetition. 

20.  Where  instructions  i^vm  cover  the  en- 
tire subject,  there  is  no  error  in  refusing  other 
instructions  on  the  same  subject,  even  if  correct. 
—Payne  v.  Kansas  City,  St  J.  &  O.  B.  R.  Co., 
(Mo.  Sup.)  20  S.  W.  W2. 

Ignoring  Issues. 

81.  Plaintiff  was  indebted  to  defendant,  and 
as  security  the  latter  held  a  vendor's  lien  on  75- 
acres  of  land,  and  as  further  security  plaintiff 
transferred  to  him  a  note  against  H.,  which  was 
secured  by  a  vendor's  lien  on  a  28-acre  parcel  of 
land.  H.  being  unable  to  pay  the  note,  he  con- 
veyed the  land  to  defendant,  to  hold  as  further 
security  for  plaintiff's  debt.  Plaintiff  after- 
wards conveyed  the  75-acre  parcel  to  defendant, 
and  alleged  in  an  action  to  set  aside  the  same, 
and  the  conveyance  by  H.  of  the  38-acre  parcel, 
that  the  conveyance  of  the  75-acre  parcel  was 
made  to  enable  defendant  to  raise  money  on  both 
parcels  to  pay  plaintiff's  indebtedness  to  him. 
Defendant  claimed  the  latter  conveyance  as  abso- 
lute.   The  larv  was  lastructed  that  if  the  con- 


Digitized  by 


Google 


1264 


mBEX. 


veyanoe  from  plaintiff  to  defudant  of  the  75 
«cres  waa  an  amolute  oonTeyance,  a«  a  settlement 
■of  the  debt  due  from  plaintut,  to  find  for  defend* 
ant  without  farther  oonaideration.  Held,  that 
the  instruction  was  erroneons,  as  It  disregarded 
the  conveyance  of  the  28-acre  parcel. — Bateion  t 
'Cboace,  (Tex.  Snp.)  20  B.  W.  61. 
Instructions — Assumption  of  facts. 

22.  An  Instrnction  to  the  jiirr  ma;r  aasnme 
a  state  of  things  as  true  where  the  evidence  of 
their  existence  is  uncontradicted. — LouisviUe  & 
N.  B.  Co.  V.  Morris'  Adm'x,  (Ky.)  20  8.  W. 
539. 

23.  It  is  not  error  for  a  court  In  its  charge  to 
assume  the  existence  of  facts  which  have  been 
established  beyond  controversy  by  the  ovidenca 
— Westorn  Union  Tel.  Co.  V.  Cooper,  (Tex.  SupJ 
80  6.  W.  47. 

Harmless  error. 

24.  In  an  action  for  injuries  caused  by  de- 
fendant's neglipence,  a  charge  that  the  limit  of 
the  amount  the  jury  can  fiud  for  plaintiff  is  the 
amount  claimed  In  the  petition,  though  objection- 
able as  liable  to  lead  the  jury  to  infer  that  they 
may  find  that  amount,  is  not  reversible  error 
where  they  found  a  less  amount  than  was 
clniuiod  In  the  petition,  since  it  could  not  have 
miahd  thorn.— CJulf,  C.  &  8.  P.  Ky.  Co.  v.  Kil- 
lebrew,  (T«iX.  Sup.)  20  S.  W.  182. 

Verdict. 

25.  In  an  action  of  trespass  to  try  title,  the 

jury  found  the  location  of  a  disputed  boundary 
where  plaintiff  claimed  it  to  be,  but  also  found 
in  favor  of  defendiint's  plea  or  limitation,  and 
awartled  him  the  land.  Held,  that  the  verdict 
was  inconsistent — McCurdy  y.  Locker.  (Tez. 
•Civ.  App.)  20  8.  W.  1109. 
Instruction  against  gambling  ver- 
dict. 

^<  It  Is  not  error  to  Instruct  the  jury  that  It 
\a  illegal  and  improper  for  them  to  arrive  at  a 
verdict  by  each  setting  down  the  amount,  if  any, 
he  is  In  favor  of  awarding  plaintiff,  and  dividing 
the  tiirf^egate  by  12.— ijhurp  v.  Kansas  City  Cable 
Ry.  Co.,  (Mo.  8up.)  80  8.  W.  93. 

T?rial  by  court — FIndins;B. 

27.  Under  Rev.  St.  1889,  t  2135,  declaring 
that  in  trials  of  fact  by  the  court  it  shall  not 
"be  necessiry  for  the  court  to  state  its  findings, 
-except  generally,  unless  one  of  the  parties 
thereto  request  it  with  the  view  of  excepting, 
lh<>  rei]nest  and  findings  must,  if  the  same  are 
to  t>e  ti'nsidered  as  part  of  the  record  on  ap- 
oeal,  be  made  before  or  contemporaneous  with 
the  judgment. — Hamilton  v.  Armstrong,  (Mo.) 
Sup.)  20  S.  W.  1054. 

Admissfon  of  improper  evidence. 

28.  Where  the  trial  is  before  the  court  with- 
out a  jury,  the  admission  of  improper  evidence 
which  is  not  cousidered  in  the  findings,  even 
though  error,  is  no  ground  for  reversiil. — St. 
Louis,  A.  &  T.  Ry.  Co.  v.  Turner,  (Tex.  Cir. 
App.)  20  8.  W.  1008. 

TBOVEB  AND  CONVERSION. 

Timber  out  from  another's  land  through 

mistalte. 
1.  Where  timber  was  cut  from  plaintiff's 
loud,  and  defendant  received  the  same  from  its 
agents,  and  appropriated  it,  it  is  no  defense  that 
the  agents  thought  they  were  cutting  on  anotiier 
person's  land.— Waverly  Timber  &  Iron  Co.  v. 
St.  Louis  Cooperage  Co.,  (Mo.  Sup.)  20  S.  W. 
■566. 
By  broker — Sale  of  property  subject  to 

mortgage  or  landlord's  lien. 
8.  Under  Mansf.  Dig.  {  4743,  which  makes 
ihe  filing  of  a  mort<^ge  for  record  notice  to  all 
persons  of  its  cxisteiiee,  where  a  factor  sells 
property  of  his  principal  which  is  subject  to  a 
mortgage,  and  deposits  the  proceeds  in  bank  to 
the  credit  of  the  principal,  the  factor  is  liable  to 


the  mmtguget  tat  the  damages  he  may  soKtain 
by  such'  action. — Merchants'  &  Planters'  Bank 
v.  Meyer.  (Ark.J  20  S.  W.  406. 

8.  Where  a  broker  sells  cotton  for  a  planter, 
kaowin^  that  the  planter  is  a  lessee  of  the 
plantation  on  which  the  cotton  waa  grown,  and 
Having  reason  to  believe  that  he  was  witfaoat 
funds  sufficient  to  grow  the  crops,  he  has  con- 
structive notice  of  the  landlord  s  lien  for  rent, 
and  is  liable  to  the  landlord  as  for  a  conversion 
of  such  cotton. — Merchants'  &  Planters'  Bank 
T.  Meyer,  (Ark.)  20  8.  W.  408. 
Damages. 

4.    Defendants,  the  payees  of  a  note,  signed 
by  one  W.,  received  as  collateral  security  in 
part  a  note  which  plaintiff  had  made  to  W., 
,  and  which  was  secured  by  a  deed  of  trust  on 
i  chattels  belonging  to  the  latter.      These  chat- 
I  tela  were  afterwards  wrongfully  delivered  by 
'  the    trustee   to   defendants,    who    entered    tlie 
value  thereof  as  a  part  payment  on  plaintiff's 
'  note.     In  an  action  against  defendants  for  con- 
I  version  of  the   chattels,  it  appeared  that  W.'s 
I  note  to  them  had  been  cancded  for  usury.  Udd, 
that  if,  in  spite  of  such  cancellation,  defend- 
ants had  an  interest  in  the  note  secured   by 
the  deed  of  trust,  they  were  liable  only  for  the 
excess  in  the  value  of  the  chattels  over  the 
amount  dne  on  the  note. — Codce  T.  Cross,  (Ark.l 
,  20  8.  W.  913. 

I  5.  In  such  case  it  was  error  to  exclude  ev- 
idence that  the  converaon  of  the  chattels  was 
prior  to  the  decree  of  cancellation,  and  that  aft- 
er Huch  decree  the  maker  of  the  canceled  not« 
agreed  for  a  sufiioient  consideration  to  let  de- 
fendants retain  whatever  benefit  had  accriicil 
to  them  from  the  appropriation  of  the  chattels. 
—Cocke  T.  Cross,  (Ark.)  20  8.  W.  913. 

Trnstee  Frocass. 

See  "  Osmishment. " 


TBXJSTS. 

,  Creation  by  will,  see  "Wills. '  20-93. 
notice  to  trostee  of  change  of  venue,  see  "Venue 
I     in  Civil  Cases, "  7. 

,  Running  of  statute  against  trustee  and  beneflci- 
{     aries,  see  "Limitation  of  Actions,"  8,  4. 
;  Suit  for  removal  of  trustee,  joinder  of  partiea,  see 
!     "Parties,  "5. 
I  Trustee  as  party  plaintiff,  see  "Parties,  "3. 

Desiaration  of  trust. 

1.  An  instrument  signed  by  T.,  and  re- 
corded, reciting  that  W.  is  a  joint  and  eqn,il 
owner  with  him  in  certain  land,  and  authoriz- 
iug  and  empowering  him  to  sell  and  convey  one 
half  of  the  same,  and  apply  the  proceeds  to  his 
own  use,  is  good  as  an  acknowledgment  or  dec- 
laration of  trust,  and  admissible  in  evidence  in 
trespass  to  try  title  by  the  heirs  of  W.  against 
i>(>vsiiis  who  merely  r<>ly  on  their  pos.iesaion. — 
Wallace  v.  Pruitt,  (Tex.  Civ.  App.)  20  S.  W. 

\  Parol  trust. 

2.  Where  a  husband  conveys  land  to  a  trus> 
'  tee  for  the  sole  and  separate  use  of  his  wife, 

and  the  deed  contains  no  suggestion  of  a  truest 
;  in  his  favor,  or  power  of  revocation,  parol  evi- 
dence that  the  wife  declared  such  property  to 
belong  to  her  husband,  and  that  she  would  re- 
'  convey  it  to  him  whenever  he  asked  her  to  do 
'  80,  is  iusufficient  to  establish  a  trust  in  such 
,  property  in  his  favor. — Price  v.  Kane,  (Mo.  Sup.) 
I  20  S.  W.  009. 

8.  One  holding  a  note  against  a  brother-in- 
law,  and  being  desirous  to  provide  for  his  sister, 
wife  of  the  obligor,  expressed  an  intention  on 
several  occasions  to  have  the  note  collected  and 
paid  to  the  sister  for  her  use,  on  one  occasion 
expressing  this  intention  to  his  son.  He  asked 
his  physician  shortly  before  his  death  also  if  he 
'  could  commit  to  him  a  matter  of  mncb  impor- 
tance, and  then,  calling  another  to  witneos  what 
he  was  about  to  say,  told  the  physician  that  tba 
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note  would  be  found  among  his  papers,  and  that 
he  Tvoiild  likp  him  to  say  to  the  son  that  he 
-wanted  it  collected,  and  paid  according  to  his 
expressed  desire.  Held,  to  accomplish  a  trust, 
eren  though  the  note  was  not  confided  to  the 
son's  keeiniiK,  and  whether  the  son  was  willing 
to  accept  the  trust  or  not.— Roche  v.  George's 
Ex'r,  (Ky.)  20  S.  W.  1039. 

4.  Parol  evidence  that  land  held  by  a  dece- 
dent in  his  own  name  at  the  time  of  his  death 
was  purchased  with  his  first  wife's  money,  and 
that  there  was  an  agreement  between  them  that 
she  should  have  the  land  so  acquired,  but  that 
she  knew  the  deed  thereto  was  talcen  in  his 
name,  is  insufficient  to  raise  a  trust  in  such  land 
in  favor  of  her  heirs  as  against  the  otherwise 
perfect  claim  to  such  land  as  homestead  by  the 
second  wife  and  ■nidow  of  decedent. — ^Wilson  v. 
Campbell,   (Ky.)  20  S.  W.  609. 

Validity — Ignorance  of  trust  by  one  of 
the  benefloiaries. 
6.  Where  one  of  the  heneflclarles  In  *  deed 
of  trust  of  chattels  procured  the  execution  of  such 
deed,  and  accepted  it,  the  deed  is  not  invalid  be- 
cause the  other  beneficiary  had  no  Icnowledge  of 
it.— Willis  V.  Batterfleld,  (Tex.  Bnp.)  80  8.  W. 
ISS. 

Besulting  trust. 

6.  Where  a  wife  purchased  land  with  her 
husband's  money,  takmg  the  title  in  her  own 
name,  but  declaring  at  the  time  that  the  land 
was  bought  for  her  husband,  and  that  she  held 
the  title  thereto  in  trust  for  him,  such  land  will 
be  impressed  with  a  trust  in  his  favor,  and  he 
will  be  entitled  to  a  decree  ve.sting  title  in  him. 
—Price  v.  Kane,  (JIo.  Sup.)  20  S.  W.  609. 

7.  A  resulting  trust  is  not  created  where  a 
husband  builds  a  house  on  his  own  land  with 
money  contributed  by  his  wife  under  nn  agree- 
ment with  her  that  the  house  is  to  be  her  prop- 
MtT.— Brown  t.  Turner,  (Mo.  Sup.)  20  a  W. 

Constructive  trusts. 

8.  An  administrator  who  had  made  a  final 
settlement  of  an  estate,  showing  a  balance  re- 
maining in  his  hands  after  settling  all  claims 
against  it,  afterwards  filed  an  application  to 
si'll  a  land  certificate  belonging  to  the  estate  to 
pay  alleged  expenses  of  administration,  such 
application  being  of  a  character  to  discourage 
l)i(lilcrs  for  the  certificate,  by  showing  on  its  fnce 
a  want  of  knowledge  that  snch  certificate  in  fact 
belonged  to  tlie  estate  or  really  existed.  L.,  the 
attorney  of  the  estate,  knowing  snch  certificate 
was  on  file  in  the  general  land  oifice,  that  the 
estate  had  been  fully  administered,  and  that 
there  was  no  occasion  for  the  sale  thereof, 
bought  it  in  at  an  inadequate  price,  and  by 
due  process  acquired  title  to  the  land.  Held, 
that  such  transactions  on  the  part  of  the  ad- 
ministrator and  L.  were  fraudulent,  and  were 
sufiScient  to  impress  such  land  with  a  trust  in 
favor  of  the  heirs  of  the  intestate,  ns  against 
the  heirs  of  L. — Storer  v.  Lone,  (Tex.  Civ.  App.) 
20  S.  W.  852. 

Bevocation  —  Effect  of  quitclaim  deed 
from  trustee. 

9.  A  quitclaim  deed  from  a  trustee  to  the 
donor  of  the  trust  will  not  revoke  the  trust, 
though  made  solely  for  that  purpose,  since  a 
oompleted  trust,  without  reservation  of  power 
to  revoke,  can  only  be  revoked  by  the  consent 
of  all  the  beneficiaries. — Ewing  v.  Bhannahan, 
(Mo.   Sup.)   20   S.   W.    1065. 

Dnties  and  liabilities  of  trustees  —  In- 
vestments. 
10.  Where  trustees  invest  the  principal  of  an 
estate  in  stocks  at  above  par  they  are  not  re- 

auired  to  retain  from  the  iuoomo,  and  add  to 
le  principal,  the  difference  between  the  price 
of  the  stocks  and  their  par  value.— Hite  v.  Hite, 
(Ky.)  20  S.  W.  778. 
V.20S.W 80 


Inability  of  ootrustees. 

11.  Tlie  rule  that  where  trustees  join  In  ex»- 
onting  a  power  of  sale,  and  one  receives  th*- 
money,  nil  will  be  responsible,  will  not  be  enr 
forced  where  the  one  receiving  was  allowed  to 
hold  the  money  for  20  years,  with  cousent  of 
the  beneficiary  fnlly  competent  to  act,  and  no 
benefit  was  derived  therefrom  by  the  others.— 
Laurel  Coimty  Court  v.  Trustees  of  Laurel 
County  Seminary,  (Ky.)  20  S.  W.  258. 

l-J-  Trustees  are  not  rcBpousible  for  the  act» 
of  a  deceased  trnstee,  unless  they  have  expressly 
agreed  to  be  responsible;  and,  if  a  bond  for 
faithful  performance  is  to  be  conddered  such  am' 
agreement,  their  liability  must  be  iixed  at  least, 
by  suit  on  the  bond,  and  not  by  suit  on  purely" 
equitable  grounds.  —  Laurel  County  Court  v.. 
Trustees  ol  Laurel  County  Seminary,  (Kv.)  2X^ 

a  w.  25a 

Death  of  trustee — Duty  of  heirs. 

18.  On  the  death  of  a  trustee,  the  legal  title- 
passes  to  his  heirs,  and  it  becomes  their  duty 
to  care  for  the  trust  property,  or  have  a  ne-vr 
trnstee  appointed. — Ewing  v.  Bhannahan,  (Mo. 
Sup.)  20  a  W.  1066. 

Kemoval  of  trustee. 

14.  In  an  action  to  remove  a  trnstee,  it 
appeared  that  he  was  appointed  by  his  father'* 
will  trustee  of  the  estate,  which  consisted  in 
great  part  of  stock  in  a  cool  company,  and  h» 
and  plaintiffs,  his  sisters,  were  on  bad  termSp 
partly  through  liis  fault.  Defendant,  with 
others  of  the  family  who  sided  -with  him,  cou' 
trolled  two  thirds  of  the  company's  stock,  and 
plaintiffs  the  balance.  Defendant  trustee  paid 
the  dividends  on  plaintiffs'  stock,  but,  having 
sold  land  of  the  comjiany,  in-vested  it  in  a  way 
different  from  that  provided  by  his  father'* 
will  for  the  investment  of  surplus  funds  of  the 
estate.  Defendant  controlled  the  company  and 
its  property,  was  president  and  treasurer,  and 
refused  to  give  plaintiffs  information  as  to  its 
business.  Udd,  that  defendant  trustee  should 
be  removed.— O-artaide  v.  Gartside,  (Mo.  Sup.V 
20  a  W.  668. 

Bonds. 

15.  In  an  action  to  remove  a  trustee  aniT 
I  compel  him  to  give  bonds  it  appeared  that  he 

was  appointed  by  his  father's  will,  which  said 
:  nothing  about  his  giving  bonds,  to  manage  the 
interest    of   his    sisters,    the    plaintiffs,    in    the 
i  stock  of  a  coal  company  and  lands  belonging  to 
I  the  company;  that  the  members  of  the  family 
;  divided   into   two   hostile   factions,    the   plain- 
I  tiff   faction   owning   about   one   third   of   said 
stock,  and  defendant  faction  about  two  thirds; 
j  that    defendant   pays    plaintiffs    the    dividends 
I  of  the  stock,  and,  though  he  has  not  sold  any 
1  stock,  he  has  sold  lands  belonging  to  the  com- 
I  pany,  and  invested  the  proceeds  in  violation  of 
I  the  provisions  of  the  -will;  tliat  he  controls  the- 
I  election  of  the  directors,  is  president  and  treas- 
urer,  has  control  of  the  lands  and   bonds  be- 
longing to  the  company,   and  refuses  to  give- 
plaintiffs  any  information  as  to  the  business  of' 
the  company.     Ueld,  that  defendant  should  be- 
required  to  give  bonds,  under  Rev.  St.  S  8085, 
providing  that  any  person  appointed  trustee  to 
hold,   manage,   or   dispose   of   property    belong- 
ing to  others  may  be  required  to  give  bonds  for 
the  faithful  discharge  of  his  trust. — Gartside  v. 
Gartside,  (Mo.  Sup.)  20  S.  W.  669. 

Action  on  bond  or  for  accounting. 

16.  Under  an  act  requiring  trustees  to  give 
bond,  and  authorizing  suit  for  any  neglect  of 
duty,  it  is  not  necessary  to  sue  alone  on  the 
bond  for  money  remaining  in  their  hands,  but 
suit  niity  be  brought  also  in  equity  as  for  an  ac- 
counting.—Laurel  County  Court  v.  Trustees  of 
Laurel  County  Seminary,  (Ky.)  20  S.  W.  258. 

Actions  by  trustees. 

17.  Under  the  Missouri  statute  allowing  the 
trustee  of  an  express  trust  to  sue  in  his  own  name, 
a  person  to  whom  a  note  is  made  payable  as  trua- 
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Actions  by  trustees — Pleading. 

18.  One  cannot  maintain  an  action  aa  "trns- 
tee"  without  alleging  facta  ahowing  himaeU  to 
be  such.— WUson  t.  Polk  Coonty,  (Mo.  Sup.)  20 
8.  W.  469. 

Trying  Title. 

See  "TreapasB  to  Tiy  Title. " 

TUBMnEES  AND  TOIiL 
BOADS. 

CoDBtruotion  by  county,  see  "Eminent  Domain," 
8,8. 

Power  of  ooiinty  to  oonstruot  new  turn- 
pikes. 

1.  Acts  1883,  c.  167,  proTldes  for  the  con- 
fitmction,  impairing:,  and  buying  of  turnpike  and 
other  roads  by  a  county,  and  section  1  of  the  act 
prorides  that  certain  taxes  collected  by  the 
turnpike  commissioners  shall  be  applied  to  the 
construction  and  repair  of  such  roads.  Section 
7  directs  that  the  commissioners  shall  apply 
auch  taxes  in  constmctins,  repairing,  or  buying 
turnpike  roads  "first  on  such  roads  aa.  In  their 
judgment,  are  the  most  Important  or  most  trav- 
■eled  highways  throughout  the  country."  Held, 
that  the  direction  to  use  the  fund  on  the  most 
important  highways  was  not  intended  to  limit 
the  genenil  power  to  construct  turnpikes  to  the 
construction  of  new  beds  on  existing  roads,  but 
that  the  commissioners  had  the  power  to  lay 
out  new  highways  at  their  discretion.  —  Knox 
Oounty  V.  Kennedy,  (Tenn.)  20  S.  W.  811. 

Seasonableness  of  tolls. 

2.  The  courts  will  not  consider  the  question 
whether  turnpike  tolls  provided  by  the  legisla- 
ture are  reasonable. — CoTlngton  &  L.  Turnpike 
Road  Co.  T.  Sandford,  (Ky.)  20  S.  W.  1031. 

Exemption    from    state    regulation    of 

tolls. 
8.  A  comiMn^  was  Incorporated  In  1834  to 
construct  a  turnpike  between  certain  points.  In 
1851  the  act  of  incorporation  was  amended  so 
as  to  incorporate  separate  companies  to  control 
different  parts  of  the  road,  "each  company  pos- 
sesdng  and  retaining  all  the  powers,  rights,  and 
capacities  In  seversuty  granted  by  the  act  of 
Incorporation"  to  the  original  company.  Held, 
that  neither  of  these  two  later  corporations 
could  avail  itself  of  a  provision  in  the  original 
incorporation  act  of  1834  exempting  the  turnpike 
company  from  state  regulation  of  its  tolls. — 
GoTington  &  L.  Turnpike  Road  Co.  t.  Sand- 
iord,  OKy.)  20  S.  W.  1031. 

intra  Vires. 

"Corporate  contracts,  see  "Corporations, "8. 

TTndue  Influence. 

As  ground  for  rescinding  contracts,  see  "Equity," 

6-8. 
In  procuring  gift,  see  "Gifts, "  2. 
will,  see  "Wills, "  6. 

Usage. 

See  "Custom  and  TTsage. " 

TTse  and  Occupation. 

So*  "Trespass. " 


tion  obtained  from  it  a  loan  of  SSM,  and  agreed 
to  pay  therefor  t76S,  with  interest  at  6  per  cent, 
the  extra  1384  being  the  premium  on  the  loan. 
The  agreement  specified  that  the  by-laws  should 
be  taken  aa  a  part  thereof,  and  the  by-laws  pro- 
vided that  a  borrower  should  repay  one  el^th 
of  the  premium  each  year.  Held,  that  the  con- 
tract was  usurious,  since  one  eighth  of  the 
premium  would  be  more  than  12  per  cenL  on  the 
amount  of  the  actual  loan.— Hensel  v.  Interna- 
tional Bldg.  &  lioan  Ass'n,  (Tex.  Sup.)  90  B.  W. 
118. 

3  A  member  of  a  building  and  loan  assocls- 
tlon  obtained  from  It  a  loan  of  tl,410,  and  agreed 
to  pay  therefor  83,600,  with  interest  at  6  per 
oenL,  the  extra  81,160  being  the  premiam  on  Um 
loan.  The  agreement  specified  that  the  by-laws 
should  be  taken  as  a  part  thereof;  and  the  by- 
laws provided  that  a  borrower  might  redeem  his 
shares  by  paying  the  money  ao^uallr  received  bv 
him  and  one  eighth  of  the  premium  for  each 
year  that  he  had  nad  the  money.  Held,  that  the 
agreement  was  not  usurious,  since  It  was  onn- 
troUed  by  the  by-laws,  under  which  the  amount 
to  be  paid  for  the  nae  of  the  mooey  was  less  than 
12  per  cent,  on  the  amount  received. — ^Intenuitional 
Bldg.  &  Loan  Asa'n  T.  Abbott,  (Tex.  Sup.)  SO  a 
W.  118. 

8.  In  considering  the  question  of  usury  In  a 
loan  from  a  building  and  loan  association,  pay- 
ments made  by  the  borrower  on  account  of  his 
stock  are  not  to  be  considered,  since  snch  pay- 
ments are  not  made  for  the  ose  of  the  money 
borrowed,  but  In  order  to  acquire  an  Interest  In 
the  property  of  the  association.- International 
Bldg.  &  Ijoan  Aas'n  t.  Abbott,  (Tex.  Bup.)  20  S. 
W.  118. 
Effect  on  contracts. 

4.  Where  a  note  secured  by  a  deed  of  trust 
of  chattels  Is  given  as  collateral  secnritv  for 
other  notes,  the  cancellation  of  these  latter 
notes   for  usury  does  not  affect  the  trustee's 

S)wer  of  sale  under  the  deed  of  truat. — Cocke  T. 
ross,  (Ark.)  20  S.  W.  913. 

Vacation. 

Of  judgment,  see  "Judgment,"  1-8. 

Value. 

Of  stolen  property,  see  "  Larceny, "  90,  SL 

Variance. 

Between  allegations  and  proof,  see  "Indictment 
and  Information,  "5;  "Pleading,"  17, 18. 

VENDOB  AND  PX7BCHASEB. 

Bee,  also,  "Covenants;"  "Deed;"  "Fraudulent 
Conveyances;"  "Bale;"  "Specific  Perform- 
ance." 

Judgment  lien  on  land  conveyed,  see  "Judgment," 
14. 

Right  of  alien  to  take  and  hold  land,  see  "Aliens." 

Tender  by  purchaser,  see  "Tender." 

Bond  for  conveyance. 

1.  The  record  showed  that  the  deed  to  • 
judgment  debtor  of  land  which  was  sold  on 
execution  was  dated  several  days  before  the 
sheriff's  sale,  though  not  acknowledged  until 
the  day  after,  but  the  deed  stated  that  the  con- 
veyance was  made  pursuant  to  the  conditioiyi 
of  a  bond  executed  by  the  grantor  to  the  gran- 
tee, which  bond  was  dated  before  the  judgment 
was  entered  on  which  the  land  was  sold.  Beli 
that,  without  considering  the  deed,  the  title 
bond  conveyed  to  the  judgment  debtor  an  inter- 
est in  the  land  which  was  subject  to  sale  under 
execution. — Block  v.  Morrison,  (Mo.  Sup.)  20  S. 
W.  340;    Itavis  v.  Smith,  Id.  S44;    Hammond 


ii.  A  contract  for  tbe  sale  ol  land  prorided 
tnat,  if  tbe  title  proved  defective  beyond  repair, 
tbe  contract  should  be  void,  and  the  payment 
made  on  aocount  of  the  purchase  price  should  he 
returned,  and  that,  if  the  vendee  should  not  ful- 
flU  the  contract,  such  payment  should  be  for- 
feited. It  turned  out  that  the  vendor  had  no  title 
to  part  of  the  land.  Tbe  purchaser  sued  for  spe- 
ciflo  performance,  hut  the  court  found  that  he 
had  refused  to  allow  the  contract  to  be  carried 
out  pro  tanto.  Held,  that  he  was  nevertheless 
entitled  to  judgment  for  the  payment  made,  with 
Interest  and  costs.— Kyan  r.  Danlap,  (Mo.  Sup.) 
80  8.  W.  89. 

Mistake  as  to  quantity  oonveyed  — 
Abatement  of  price. 
8.  Where  land  is  sold  by  the  acre,  and 
the  parties  are  under  a  mutual  mistake  as  to 
the  quantity  conveyed,  equity  will  grant  the 
purchaser  a  proportionate  abatement  of  the 
price.— Franco-Texan  Land  C!o.  v.  Simpson,  (Tex. 
Civ.  App.)  20  S.  W.  953. 

Vendor's  lien. 

4.  Where  plaintiffs  and  others  having  in* 
terests  in  land  conveyed  the  same,  and  the  pur- 
chaser sold  a  part  thereof,  but  remained  in 
possession  of  the  other  portion,  which  was  suffi- 
cient to  pay  the  purchase  money  due  plaintiff, 
it  was  proper,  instead  of  subjecting  the  whole 
tract  to  her  lien,  to  divide  the  same,  and  have 
her  interest  allotted  to  her  and  subjected  to  her 
Uen.— Abernatby  v.  Boss,  (Ky.)  20  &  W.  222. 

Enforcement  of  vendor's  lien. 

ft.  In  a  suit  to  foreclose  a  vendor's  lien,  a 
pecuniary  recovery  against  defendant  is  not  e»- 
■ential  to  the  validi^  of  a  decree  and  sale  of 
the  land.— Watkins  v.  Clifton  Hill  L>and  Co., 
(Tenn.)  20  S.  W.  248. 

6.  Under  Civil  Code,  i  684,  so  nroviding, 
the  whole  of  a  tract  of  land  cannot  be  sold  to 
satisfy  notes  for  the  purchase  money,  nnless  all  of 
them  are  due  at  the  date  of  the  judgment  for  the 
•ale,  though  all  the  notes  are  held  by  the  same 
person,  but  only  so  much  of  the  land  may  be 
■old  as  is  sufficient  to  satisfy  the  notes  that  are 
due;  and  if  the  property  cannot  be  advanta- 
geously divided,  none  of  it  can  be  sold  until 
all  the  notes  fall  due.— Gentry  v.  Walker,  (Ky.) 
20  a  W.  291. 

Iiien  of  infant. 

7.  A  decree  enforcing  the  lien  of  an  infant 
vendor  of  land  who  was  a  nonremdent  is  binding 
npen  her,  her  guardian  being  before  the  court, 
and  no  fraud  being  alleged. — ^Abemathy  v.  Boss, 
(Ky.)  20  S.  W.  222. 

—  Pleading  and  proofl 

8.  In  an  action  to  foreclose  a  vendor's  lien., 
where  the  conveyance  to  defendant  described  one 
half  of  a  certain  tract,  and  purport!)  to  convey 
all  of  the  grantor's  interest  in  the  tract,  parol 
evidence  that  the  grantor's  interest  was  greater 
than  one  half  is  inadmissible,  without  appropriate 
pleadings  thereof . —Jackson  v.  Fawlkes,  (Tex. 
Sup.)  20  ti.  W.  18& 

Bedemption  from  foredostire  of  ven- 
dor's lien. 

9.  A  subvendee  of  land  subject  to  a  ven- 
dor's lien,  whose  deed  has  been  duly  recorded, 
and  who  has  not  been  made  a  party  to  proceed- 
ings to  foreclose  the  lien,  is  entitled  to  redeem 
from  the  foreclosure  sale,  whether  the  purchas- 
er is  the  original  vendor  or  some  other  person; 
and  a  court  of  equity  will  protert  his  rights 
when  he  tenders  into  court  tbe  sum  bid  by  the 
purchaser  at  the  foreclosure  sale,  and  asks  that 
it  be  applied  in  payment  of  the  decree.  Koeter 
v.  Powers.  04  Tex.  247:  Cnttle  Co.  y.  Boon,  11 
8.  W.  544,  73  Tex.  548,— distinguished.— Pierce 
T.  Moreman,  (Tex.  Sup.)  20  S.  W.  821. 

10.  The  pnrcha»er  of  land  gave  a  mortgage 
to  secure  the  purchase-money  notes,  and  subse- 


rrior  to  givmg  tne  quitclaim  aeea,  piainnas  at- 
tached the  purchaser's  interest  in  the  land,  and 
subsequently,  with  full  knowledge  of  the  quit- 
claim deed  and  other  facts  in  regard  to  the 
land,  bought  the  purchaser's  interest  at  the  judi- 
cial sale  on  the  attachment.  Defendants  suc- 
ceeded to  the  rights  of  the  vendor.  BM,  in 
ejectment,  that  plaintiffs  by  the  attachment 
seized  no  greater  estate  than  was  then  owned 
by  the  purchaser,  and  that  that  estate  was  not 
enlarged  by  the  surrender  of  the  land  to  the 
vendor  in  consideration  of  the  cancellation  of 
the  debt  for  the  purchase  money,  but  that  plain- 
tiffs acquired  the  right  to  redeem  against  the 
vendor's  lien  on  paying  the  agreed  price. — 
Hanna  v.  Davis,  (Mo.  Sup.)  20  S.  W.  6^. 

Bona  fide  purchasers. 

11.  Where  a  deed  is  made  In  consideration 
of  the  absolute  discharge  of  a  pre-existing  debt 
of  the  grantor  to  the  grantee,  or  of  an  adequate 
portion  of  it,  the  grantee  is  a  purchaser  for 
value,  and  he  will  be  protected  against  a  pre- 
vious unrecorded  deed  of  the  same  grantor,  of 
which  he  had  no  notice. — State  Bank  v.  Frame,. 
(Mo.  Sup.)  20  S.  W.  620. 

12.  A  claim  against  a  deceased  cosurety 
for  contribution  on  a  judgment  recovered  after 
the  administration  of  decedent's  estate  is 
closed,  while  a  charge  on  the  estate  in  the 
hands  of  his  heirs,  cannot  be  enforced  against  a 
bona  fide  purchaser  acquiring  title  before  tiie 
commencement  of  suit  to  enforce  the  demand. 
— Berton  v.  Anderson,  (Ark.)  20  S.  W.  260. 

Vendor's  Lien. 

See  "Vendor  and  Pnrohaaer, "  4. 

VBNUB  IN  CIVIL  OASES. 

Actions  against  corporations. 

1.  Under  Rev.  8t  art  119S,  subd.  SI,  provid- 
ing that  "suits  against  any  private  oorpuration 
*  *  *  may  be  commenced  in  any  county  in 
which  the  cause  of  action,  or  a  part  thereof, 
arose,"  where  defendant  corporation  falls  to  sell 
produce  consigned  to  it  by  plaintiff  as  agreed 
with  him  by  its  acrunt,  an  action  therefor  may  bo- 
brought  in  the  county  in  which  the  agreement 
was  made. — Western  Wool  Commission  Co.  r^ 
Hart,  (Tax.  Sup.)  20  8.  W.  ISl. 

2.  A  suit  m  behalf  of  the  creditors  of  ant 
insolvent  corporation'  against  the  stockholders 
for  contribution  ot  such  proportion  of  iJieir  tm- 

Said  subscription  as  Is  necessary  to  satisfy  its 
ebta  may  be  maintained  against  all  the  defend- 
ants jointly  in  the  county  where  some  of  them 
reside,  under  Kev.  St.  art.  1198.— Mathla  t. 
Pridham,  (Tex.  Civ.  App.)  20  8.  W.  1016. 

Actions  concerning  land. 

8.  Civil  Code,  J  62,  which  requires  actions 
for  the  sale  of  land  under  a  mortgage  or  other 
incumbrance  to  be  brought  in  tlie  county  whcro. 
the  land  lies,  has  no  application  to  an  action 
for  the  settlement  of  an  insolvent  corporation 
or  partnership;  and  a  court  which  has  obtained 
jnrisiliction  to  wind  up  an  insolvent  coi-pora- 
tion  has  jurisdiction  to  decree  a  sale  of  it» 
mortgaged  land,  though  situated  in  another 
county,  where  the  mortgagee  is  a  party  to  the 
action,  and  has  filed  a  cross  petition  praying 
foreclosure,  and  no  settlrment  of  the  corporate 
affairs  can  be  made  without  sudi  sale. — ^Me- 
chanics' Trust  Co.  V.  Cobb,  (Ky.)  20  8.  W.  891. 

Allegation  and  proof. 

4.  In  an  action  under  Rev.  St  1S89,  {  2612,  t» 
recover  for  injuries  to  stock,  resulting  from  the 
failure  of  a  railroad  company  to  properly  fence 
its  tracl{,  It  is  necessary,  not  only  to  allege  tbe 
venuu  of  tbe  injury,  but  establish  it  by  proof. — 
Briggs  V.  St.  Louis  &  S.  F.  Ky.  Co.,  (Mo.  Bup.> 
20  8.  W.  83. 
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Change  of  venue— Condemnation  pro- 
ceeding. 

5.  Rev.  St  1879,  (  806,  provides  for  as- 
sessment of  damages  in  conaemnation  casea 
to  be  made  "by  a  jar;'  under  the  siiperrision 
of  the  court,  as  in  ordinary  cases  of  inquiry  oi 
damages."  Held,  that  in  condemnation  suits  the 
pirties  have  a  right  to  a  change  of  venue  for 
Any  of  the  reasons  specified  in  the  Code  as 
causes  for  wliich  "a  change  of  venue  may  be 
awarded  in  any  civil  suit"— St,  Louis,  O.  H. 
&  0.  Ry.  Co.  V.  Fowler,  (Mo.  Sup.)  20  S.  W. 
1069. 

Application — Diligence  in  making. 

6.  Where  a  notice  of  application  for  change 
of  venue  on  the  ground  of  local  prejudice  states 
that  knowledge  of  such  prejudice  first  came  to 
the  party  on  the  day  the  notice  is  given,  the  ap- 
plication should  not  be  rejected  for  want  of  dili- 
gence, though  made  more  than  two  years  after 
the  suit  was  begvm. — St.  Louis,  O.  H.  &  O. 
By.  Co.  T.  Fowler,  (Mo.  Sup.)  20  a  W.  1060. 
Notice  to  trustee. 

7.  Where  one  defendant  is  made  a  party  as 
"tmstee  for  another,  a  notice  of  application  for 
«hange  of  venue,  addressed  to  him,  without  add- 
ing the  word  "trustee,"  is  sufficient.— St.  Louis, 
O.  H.  &  C.  Ry.  Co.  r.  Fowler,  (Mo.  Sup.)  20 
a  W.  1069. 

A.ppllcation   by  corporation — Affidavit. 

8.  Where  an  application  for  change  of 
venue  on  the  ground  of  local  prejudice  is  made 
by  a  corporation,  the  aiSdavit  in  support  of 
it  may  be  made  by  the  secietazy  of  the  coiikh 
ration.  — St  Louis,  O.  H.  &  C.  By.  Co.  T. 
Fowler,  (Ma  Sup.)  20  S.  W.  1069. 

Venue  in  Oriminal  OaseB. 

See  "Criminal  Law, "  9-15. 
How  laid  in  Indictment,  see  "Indictment  and  In- 
formation, "  8. 

Verdict. 

See  "Trial," as,  as. 

In  criminal  cases,  see  "Criminal  Law,*  144-151. 

Verification. 

Of  petition  for  mandamus,  see  "Mandamas,"e. 

VezatiooB  Appeal. 

See  "Appeal, "  57. 

Vice  Principal. 

ITegligenoe  of,  see  "Master  and  Servant, "  83-S7. 

View. 
By  Jury,  see  "Trial. "  8. 

Villages. 

fiee  "Municipal  Corporations. " 

Voluntary  Payment. 

£ee  "Payment, "  8. 

Voteis. 

See  "Bleotlons  and  Voters.  ** 

Wages. 

Payment  otherwise  than  in  money,  see  "Constitu- 
tional Law, "  ai-83 ;  "  Master  and  Servant, »  a. 

"Waiver. 

Of  oondlUons  precedent  to  entry  in  condemnation 

proceedings,  see  "Eminent  Domain, "  8. 
Of  lien,  see  "Landlord  and  Tenant, "  4-8. 


Of  objections,  see  "Pleading,  "18-18. 

on  appeal,  see  "Appeal, "  38-51. 

to  evidence,  see  "Criminal  haw, "  40. 

to  grand  jury,  see  "Grand  Jury, "  1. 

to  misconduct  of  juror,  see  "New  Trial,  "4. 

Of  right  to  application  of  partnership  asseto,  see 
"Partnership, "  4. 

WASBH0T7BEMEN. 

Liability  of  carrier  as,  see  "  Carriers, "  8,  4, 

Beceipta. 

1.  A  receipt  for  cotton.  Issued  by  the  pro- 
prietor of  a  cotton  yard,  has  not  that  qnality  of 
negotiable  paper  which  enables  a  bona  fide  bidd- 
er to  recover  though  the  owner  has  not  parted 
with  his  title.— Clay  v.  (Sage^  (Tex.  Civ.  A^.) 
20  S.  W.  94a 
Loss. 

3.  Where  a  receipt  for  cotton.  Issued  by  the 
proprietor  of  a  cotton  yard,  is  lost  the  ovraei  of 
such  receipt  is  entitled  to  the  cotton  without  first 
indemnifying  the  proprietor  against  aiur'  claim 
which  might  thereafter  be  made  by  the  finder  or 
holder  of  such  receipt. — Clay  v.  Gigs,  (Tex.  C9v. 
App.)  20  a  W.  948. 

Action  by  assignee. 

8.  The  assignee  of  a  receipt  Issued  by  the 
proprietor  of  a  cotton  yard  may  sue  for  the  cot- 
ton represented  thereby. — Clay  v.  Gage.   (Tex. 
Civ.  App.)  20  S.  W.  948. 
Insurance. 

4.  An  airreement  by  a  warehonseman  with 
a  tobacco  shipper,  not  to  insure,  controls,  over 
any  custom  to  insure,  and  precludes  the  ship- 

Eer  from  sharing  In  any  open  policies  on  to- 
acco  In  the  warehouseman  s  possession.— Cot- 
treU  V.  Branin,  (Ky.)  20  S.  W.  703. 

Warning  Order. 

See  "Writs,"  & 

Warrant. 

For  payment  of  appropriation,  see  "States  and 

State  Offloera,"l. 


See  "Sale, "1,8. 


Warranty. 


WASTE. 


Cuttinff  timber  on  land  sold  for  taxes. 
Where  the  original  owner  of  land  sold 
for  taxes  cuts  timber  therefrom  during  the  period 
of  redemption,  not  for  consumption  in  the  cna- 
tomary  use  of  the  land,  it  will  become,  at  the 
expiration  of  the  period  for  redemption,  me  prop- 
erty of  the  bolder  of  the  tax  deed. — Nicklaae  v. 
Morrison,  (Ark.)  20  S.  W.  414. 

WATEBS  AND  WATEB 
GOUBSES. 

Liability  of  railroad   company  for   flowaffe,  see 

"Railroad  Companies, "  2. 

Dams. 

In  an  action  for  damages  for  overflow^ 
ing  land  above  a  bridge,  the  evidence  showed 
that  below  the  bridge  the  water  was  caused  to 
rise  several  feet  by  a  dam  across  a  natural 
water  way;  that  above  the  bridge  the  water 
was  two  feet  higher  than  below  it.  The  court 
ruled  that  no  recovery  could  be  had  on  account 
of  the  dam,  because  the  water  was  higher  above 
than  below  the  bridge.  Hdd,  that  the  mling 
was  erroneous,  since,  but  for  the  dam,  the 
water  below  the  bridge  would  have  i>assed  off, 
and  to  some  extent  Increased  the  flow  under  it, 
thus  relieving  the  backwater  above. — ^Payne  v. 
Kansas  City.  St  J.  &  C.  B.  B.  Co.,  (Mo.  Sup.) 
20  S.  W.  322. 
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Ways. 

See  "HighwayB. " 

Widow. 

lUghto  In  homestead,  »ee  "  Homestead, "  14. 

WILLS. 

See,  also,  "Descent  and  Distribution;"  "Bzecu- 

tors  and  Administrators. " 
iiihildren  omitted,  see  "Descent  and  Distribntlon, " 

1-3. 
Election  to  take  under,  see  "Dower,"  7-0. 
Probate  by  cleric  of  court,  see  "Clerk  of  Court " 
Testamentary  powers,  see  "Powers," 

Testamentary  capacity. 

1.  In  a  snit  to  contest  a  will  on  the  ((round 
■of  mental  incapacity,  it  is  error  for  the  court  to 
give  an  instruction  defining  a  "sound  and  dis- 
posing mind"  as  one  "capable  of  recalling  all 
the  testator's  property,  and  its  amount,  condi- 
tion, and  situation;  of  estimating  and  dividing 
it  ont;  of  comprehending  the  scope  and  bearings 
of  the  provisions  of  the  will ;  of  recalling  all  the 
persons  who  come  reasonably  within  the  range 
of  his  bounty,  and  all  he  had  previously  done 
for  any  and  each  of  them," — as  such  instruc- 
tion overstates  the  capacity  required  to  make  a 
wilL— Couch  V.  Glentry,  (Mo.  Sup.)  20  S.  W. 
800. 

i.  In  such  case  it  is  error  to  instruct  the  Ju- 
ry that  a  disporing  mind  must  be  one  "capable  of 
■oiscnasing  and  feeling  the  relations,  connections, 
and  obligations  of  family  and  blood,  and  of  re- 
calling the  number,  condition,  and  circumstances 
-of  those  who  are  the  proper  objects  of  the  tes- 
tator's bounty,  and  abo  of  weighing  their  de- 
serts, with  respect  to  condnct,  capadty,  and 
deed,  remembering  all  and  forgetting  none,"  as 
-such  instruction  tends  to  lead  the  jurors  to  be- 
lieve that  it  is  their  province  to  say  whether  the 
testator  made  what  they  conceive  to  be  a  proper 
<dispositlon  of  hisproperty.— Conch  v.  Gentry, 
<Mo.  Sup.)  20  S.  W.  si). 
Evidence. 

3.  On  the  contest  of  a  will,  deeds  and  other 
Iniainess  papers  executed  by  testator,  after  mak- 
ing the  will,  are  competent  evidence  to  show 
that  his  mind  was  rational. — Morris  v.  Morton's 
Ex'rs,  (Ky.)  20  S.  W.  28T. 

4.  In  an  action  to  set  aside  a  will  on  the 
ground  of  mental  incapacity,  evidence  as  to 
work  done  for  the  testator  by  his  children,  who 
were  parties  to  the  suit,  should  be  e::tclnaed. — 
Oiuch  V.  Gentry.  (Mo.  Sup.)  20  S.  W.  890. 

5.  On  the  contest  of  a  will  on  the  ground  of 
tPKtator's  mental  inenpacity,  where  It  api>ears 
that  he  had  no  children;  that  be  wrote  the 
will  himself,  providing  for  some  of  his  relations, 
and  making  devises  to  charitable  Institntions, 
though  he  omitted  certain  needy  relatives;  that 
he  consulted  his  lawyer  in  regard  to  the  leeal 
forms,  and  made  changes  on  his  advice;  that 
when  told  by  him  of  the  relations  omitted  he 
eaid  that  he  thought  he  had  the  right  to  select 
the  objects  of  his  bounty;  and  where  all  the 
business  men  examined  speak  of  his  mind  as 
-clear  and  unclouded,  and  bis  physician  testifies 
that  he  had  suflicient  mind  to  dispose  of  his 
property, — a  verdict  for  proponents  will  not  be 
(listiirbeu. — Morris  v.  Morton's  Kx'rs,  (Ky.)  20 
8.  \V.  287. 

Undae  influence— Instructions. 

)>.  On  the  contest  of  a  will,  an  instruction, 
confining  tlie  question  of  undue  influence  to  the 
subscription  of  the  will,  is  no  ground  for  re- 
versal of  a  judionent  for  proponents,  where  in 
another  instruction  the  jury  were  told  that  the 
paper  was  not  testator's  will  if  any  part  of  it 
was  procured  by  uudue  influence. — Morris  v. 
Morton's  Ei'rs,  (Ky.)  20  S.  W.  28T. 
Execution. 

7.  In  a  proceeding  to  contest  a  will  it  is 
proper  for  the  court  to  instruct  the  jury  that  it 


was  not  necessary  that  the  attesting  wltnesa- 
es  should  sign  in  the  presence  of  each  other, 
but  only  in  presence  of  testator  and  at  his  re- 
quest; nor  was  it  necessary  for  testator  to  sign 
in  prasence  of  either  vtritness,  provided  he  made 
known  to  them  in  any  manner  that  he  had 
rigned  the  same  as  hia  will;  that  it  was  not 
necessary  for  either  witness  to  know  the  con- 
tents of  such  instrument;  and  that,  in  deter- 
mining whether  the  witnesses  when  they  signed 
were  informed  by  the  testator  that  it  was  his 
will,  they  should  take  into  consideration  all  that 
was  said  and  done  by  him  in  their  presence  at 
the  time  of  signing,  and  all  the  facts  and  cir- 
cumstances immediately  connected  therewith.— 
Qiimm  v.  Tittmann,  (Mo.  Sup.)  20  S.  W.  664. 

Attestation. 

8.  In  Kentucky,  where  a  will  disposing  of 
realty  and  personalty  is  in  the  handwriting  of 
the  testator,  no  attesting  witnesses  are  necessary. 
—Morris  v.  Morton's  E&'rs,  (Ky.)  20  S.  W.  287. 

Competency  of  witness. 

9.  Under  Rev.  St.  1889,  §  8903,  which  pro- 
vides  that  the  legacy  bequeathed  to  an  attesting 
witness  shall  be  void^^bnt  his  competency  not 
affected,  and  section  8904,  which  provides  that 
such  witness  shall  be  entitled  to  the  same  share 
of  the  testator's  estate  as  he  would  have  in- 
herited, a  legatee,  though  an  heir  or  distribu- 
tee, is  a  competent  attesting  witness. — Orimm 
V.  Tittmann,  (Mo.  Sup.)  20  S.  W.  664. 

Contest — Instructions. 

10.  On  the  contest  of  a  will  In  the  hand- 
writing of  testator,  an  instruction  that  the  bur- 
den Is  on  proponents  to  show,  by  a  preponder- 
ance of  the  testimony,  that  the  will  is  in  testa- 
tor's handwriting,  and  subscribed  by  him,  and 
then  on  contestants  to  show  unsoundness  of 
mind  or  undue  influence  by  a  preponderance  of 
the  evidence.  Is  not  ground  for  reversal  because 
of  the  use  of  the  word  ''preponderance."— Mor- 
ris V.  Morton's  EJi'rs,  (Ky.)  20  S.  W.  287. 

Ambiguity  for  want  of  punotuation — 
Insertion  by  court. 

11.  Where  a  will  Is  smbigaoas  Tor  want  of 
pnoctuatlon,  and  no  extraneous  evidence  is  of- 
fered in  explanation  thereof,  the  court  will  in- 
sert a  punctuation  in  support  of  the  more  plausi- 
ble reading  of  the  will  In  connection  with  its 
other  provisions.— Ly can  v.  Miller,  (Mo.  Sup.) 
20  S.  W.  36;  Id.  700. 

Per  stirpes  or  per  capita. 

'  13.  Testator's  will  directed  hU  executor  to 
sell  certain  land,  and  pay  the  proceeds  "equally 
to  the  children  (that  are  olive  at  the  time  of  dis- 
tribution) of  my  brother  W.,  and  the  living  chil- 
dren of  my  brother  J.  In  the  event  of  the  death 
of  any  of  the  parties  to  this  bequest,  then  their 
portion  Is  to  go  to  any  issue  they  may  have  left; 
and,  if  none  Is  left,  then  their  portion  is  to  be 
given  to  the  heir  or  heirs  Indicated  above."  W. 
and  J.  were  dead  when  the  will  was  made;  the 
former  having  left  six,  and  the  latter  two,  chil- 
dren. HM  that,  while  a  literal  construction  of 
this  clause  wonld  require  a  distribution  of  the 
estate  per  capita  among  these  children,  yet,  when 
taken  with  the  next  clause,  in  which  testator 
gives  his  estate  to  a  sister,  as  one  branch  of  his 
Kindred,  and  to  hi.i  brother  P.,  if  living,  and,  if 
dead,  then  "equally"  to  the  other  three  branches; 
to  the  children  of  his  brother  W.,  whom  he  des- 
ignates as  one  branch,  and  the  children  of  his 
brother  J.,  whom  he  designates  as  another 
branch,— it  wonld  be  considered  that  testator  in- 
tended the  children  to  take  per  stirpes,  and  not 
per  capita.— Fields  v.  Fields,  (Ky.)  20  8.  W. 

Surylvorsbip. 

IS.  Lnod  was  devised  to  testator's  wife,  re- 
mainder to  one  of  his  sons,  by  a  will  providing 
that,  should  any  of  testator's  children  die  with- 
out a  lawful  heir  or  heirs,  che  property  given 
them  "shonld  return  to  the  then  living  children 
forever. "    Held,  that  on  the  death  of  the  widow 
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tberein.— RiDgquest  t.  Young,  (Mo.  Bup.)  SO  S. 
W.  159. 

Description  of  property. 

14.  WTiere  a  tHII  directe  testator's  "eatate" 
to  be  dirided  between  certain  persons  named, 
and  the  lan^age  of  the  whole  will  fairly  indi- 
cates that  he  intended  to  gire  all  his  property, 
his  real  as  well  as  his  personal  estate  passes, 
though  he  uses  the  word  "bequeath." — Shumate 
T.  BaUey,  (Mo.  Sup.)  20  8.  W.  178. 

Principal  and  income. 

15.  As  between  a  life  beneficiary  in  coi^M)- 
rate  stock  and  the  remainder-man,  a  stock  divi- 
dend will  be  treated  as  income  if  it  in  fact  rep- 
resents a  profit— Hite  t.  Hite,  (Ky.)  20  S.  W. 
778. 

16.  A  will  authorizing  the  trustees  thereun- 
der to  sell  any  of  the  property,  and  directing 
them  to  invest  the  proceeds  "so  as  to  be  safe, 
and  produce  income,  and  to  pay  the  income  to 
testator's  wife  and  children  for  their  lives,  re- 
mainder over,  does  not  mean  that  the  unpro- 
ductive real  estate  of  testator  shall  be  treated 
as  converted  as  of  the  day  of  his  death,  so  that 
only  such  portion  of  the  purchase  money  would 
be  principal  as,  with  interest  from  testator's 
death  to  the  day  of  sale,  would  equal  the  en- 
tire amount  realized,  and  that  the  balance 
should  be  distributed  as  income,  but  the  entire 
amount  must  be  treated  as  principal. — Hite  t. 
Hite,  (Ky.)  20  S.  W.  778. 

Nature  of  estate. 

17.  A  devise  to  &  granddaughter,  "to  have 
and  to  hold  the  same,  to  her  and  her  children, 
heirs  of  her  body,  forever,"  passes  an  estate  in 
fee  taU,  which  Rev.  St.  1845,  p.  219,  §  5,  con- 
verts into  an  estate  for  life  in  the  grauddaiighter, 
with  remainder  in  fee  to  her  children. — Bone  v. 
Tyrrell,  (Mo.  Sup.)  20  S.  W.  796. 

Life  estate. 

18.  A  will  devised  property  to  the  wife  for 
her  life,  for  the  joint  benefit  of  herself  and  tes- 
tator's six  children,  with  power  in  her  to  give 
title  to  any  child  at  such  time  as  she  should 
tliink  fit,  but  no  child  was  to  have  more  than 
one  sixth  of  the  entire  estate,  and  at  the  wife's 
death  each  was  to  have  one  sixth  of  the  estate. 
Held,  that  the  wife  had  a  life  estate,  with  re- 
mainder to  the  children,  and  was  not  a  tenant 
with  the  children,  and  the  children  are  not  enti- 
tled to  the  rents  during  her  life.  Stillwell  v. 
Leavy,  1  &  W.  690,  84  Ky.  379,  distinguished, 
-njonea  v.  Jones,  (Ky.)  20  a  W.  004. 

Contingent  remainder. 

19.  A  devise  to  the  children  of  a  deceased 
son  provided  that,  should  either  of  them  die 
without  issue  "then  living,"  his  interest  should 
"then"  bepome  the  property  of  the  survivor  or 
survivors,  and  that,  should  the^  all  die  without 
leaving  issue  "living  at  the  time  of  their  de- 
cease,' the  property  should  vest  in  his  (testa- 
tor's) surviving  children  and  the  issue  of  those 
deceased.  Had,  that  the  grandchildren  did 
not  take  a  fee  simple,  but  a  fee  subject  to  be 
defeated  at  anjr  time  by  his  or  her  death  with- 
out a  child  living  at  the  time  of  such  death, 
and  a  grandchild  was  entitled  to  have  the 
land  held  by  her  under  the  devise  sold,  and  the 
proceeds  reinvested,  to  be  held  in  the  same 
manner  as  the  land,  under  Act  Aug.  23,  ISC'i, 
(Myers'  Supp.,)  authorizing  a  sale  of  land  in 
which  there  was  a  future  contingent  interest, 
and  applying  to  cases  "in  which  there  may  be  a 
contingent  interest,  depending  on  events  which 
may  or  may  not  happen,  and  the  person  or 
persons  to  take  such  interest  cannot  for  the 
time  being  be  ascertained,  on  account  of  the 
nonhappening  of  the  event  on  which  such  in- 
terest depends."— Varble  v.  PhiUps,  (Ky.)  20  S. 
W.  300. 


aeaiu  to  go  to  ner  cnua  or  cniiaren,  iree  or 
any  trust;  and  the  trustee  was  given  power 
by  the  will  to  invest  the  estate  in  a  home  for 
the  daughter,  if  he  thought  l>est,  and  to  use 
as  much  of  the  principal  for  her  benefit  as  he 
thought  right,  or  to  pay  the  same  to  her. 
Hdd^  that  testator  intended  to  make  ample 
provision  for  his  daughter,  during  her  life,  if 
it  took  all  the  estate  for  that  purpose,  and  if 
any  were  left  at  her  death  he  intended  it  to- 
go  to  her  children  as  a  vested  remainder;  and 
that  the  trustee  would  not  be  permitted  to  sur- 
render the  entire  estate  to  her  as  her  absolute 
estate.- Pfingst  t.  Dolfinger,  (Ky.)  20  S.  W. 
S34. 

21.  1  testator's  will,  whereby  all  his  prc^ier- 
ty,  with  the  exception  of  sufficient  thereof  to 
pay  his  debts  and  a  few  legacies,  was  devised 
to  his  wife  absolutely,  contained  this  clause: 
"It  is  my  wish  and  desire  that  my  wife  con- 
tinue to  provide  for  the  care,  comfort,  and 
education  of  J.  M.,  now  aged  nearly  five  years, 
who  has  been  raised  as  a  member  of  my  fami- 
ly since  his  infancy,  and  to  make  suitable  |in>- 
vision  for  him  in  case  of  her  death,  proviaing 
that  he  continae  to  bn  a  dutifnl  child  to  her, 
and  shows  himself  worthy  of  such  considera- 
tion." Held  that,  the  condition  being  perform- 
ed by  J.  M.,  the  precatory  words  in  the  will  were 
sufficient  to  charge  the  property  therein  devised 
with  a  trust  in  his  favor. — Murphy  t.  CSarlin, 
(Mo.  Sup.)  20  S.  W.  786. 

22.  ivhere  it  appeared  that  the  property 
amounted  to  over  $80,000,  and  that  J.  M.  had  al- 
ways been  treated  by  the  testator  and  his  wife 
as  their  child,  and  reared  in  luxury  and  afflu- 
ence, an  allowance  of  $10,000  to  him  from  sndi 
estate  is  not  excessive. — Murphy  t.  Carlin,  (Mo. 
Sup.)  20  S.  W.  786. 

2S.  Testator  gave  his  children  for  life  cei^ 
tain  real  estate  and  bonds,  with  power  to  sell 
and  reinvest,  remainder  to  the  grandchildren 
with  like  jiower.  He  then,  after  another  spe- 
cific bequest,  gave  the  residue  of  the  property 
to  the  grandcUldren  for  life,  share  and  share 
alike,  with  remainder  to  their  children,  re- 
spectively. If  any  grandchild  should  die  with- 
out issue,  his  portion  was  to  pass  to  the  sur- 
vivors. Money  collected  on  notes  and  bond* 
was  to  be  reinvested,  and,  in  case  it  became 
necessary  to  sell  any  of  the  real  estate  and  re- 
invest, this  was  to  be  done,  although  by  whom 
was  not  expressly  stated.  Profits  of  the  life 
estate  given  the  children  were  to  be  subject  to 
their  absolute  control,  and  the  grandchildren 
were  to  have  control  of  the  profits  of  the  estate 
given  to  them.  No  mention  was  made  of  any 
trustee,  although  several  of  the  grandchildren 
were  under  age.  Testator  in  that  part  of  the 
will  relative  to  the  grandchildren,  and  just 
after  speaking  of  them^  authorized  certain  in- 
vestments by  "the  parties"  in  case  they  should 
think  well  of  them.  Held,  that  the  grandchil- 
dren were  entitled  not  alone  to  the  profits  of 
the  estate  given  them,  but  to  its  absolute  pos- 
session and  control;  and  this,  even  though  the 
estate  was  a  large  one,  largelpr  composed  of 
money  and  notes,  which  were  liable  to  be  lost 
to  the  remainder-men. — Watkins'  Ex'rs  v.  Sna- 
don,  (Ky.)  20  S.  W.  700. 

Spendthrift  trusts. 

24.  Testatrix  bequeathed  all  her  property  in 
trust  to  her  brother,  "to  invest  the  same  in  sncb 
manner  as  in  his  opinion  will  produce  the  best 
income,"  and  once  in  each  year  to  pay  over  to 
her  son  the  whole  income  during  his  life,  and 
thereafter  to  his  children  or  their  descendants; 
and  gave  the  trustee  full  power  to  sell  all  her 
estate,  and  invest  the  same  as  he  deemed 
best.  Held  not  to  create  a  "spendthrift  trust" 
by  restraining  the  right  of  alienation,  and  such 
income  was  assignable  by  the  cestui  que  trust. 
—Kingman  t.  Winchell,  (Mo.  Sup.)  20  a  W. 
296. 


leave  ner  ms  property  at  nis  aeatn,  ana  ner  par- 
ents, in  consideration  thereof,  surrendered  all 
-control  oTer  her,  and  she  lived  with  him  as  his 
-child  until  her  death.  Held,  that  the  surrender 
br  the  jmrents  of  all  control  of  E.  was  a  rain- 
able  consideration  for  B.'s  promise  to  adopt  her, 
and  that  B.'s  heirs  would  De  entitled  to  a  spe- 
cific performance  of  the  agreement  by  which  B. 
agreed  that  she  should  inherit  his  property  at 
his  death,  though  the  instrument  of  BRreement 
was  not  sufficient  to  constitute  an  adoption. — 
Healey  v.  Simpson,  (Mo.  Sup.)  20  8.  W.  881. 

28.  ■\Vhpre  E.  died  before  B.  she  had  no  right 
or  interest  that  could  pass  to  her  administrator. 
And  her  children  are  the  proper  parties  plaintiff 
to  n  bill  for  the  specific  performance  of  such 
contract  against  B.^s  administrator. — Healey  t. 
Simpson,  (Mo.  Sup.)  20  S.  W.  SSI- 
WITNESS. 

See,  also,  "  Depoaition ; "  "  Evidence. " 
Absence  of,  as  ground  for  continuance,  see  "Crim- 
inal Law, » 19-28. 
Competent  of  codefendant,  see  "Criminal  Law, " 

84-86. 
— —  to  express  opinion  as  to  sanity  of  accused,  see 

"Insanity,  "8. 
-Credibility  of  accused  aa  witness,  see  "Criminal 

Law,  "114, 115. 
Custody  of  witnesses  during  trial,  see  "Criminal 

Law, "  44. 
Instructions  as  to  credibility,  see  "Criminal  Law," 

112,  113. 
Privilege  of  witnesses  from  service  of  writs,  see 

"Writs,"  8, 4. 
To  wills,  see  "Wills,"  A. 

-Competency — In  generaL 

1.  A  child  10  years  old,  who  on  her  voir 
dire  answered  that  she  would  go  to  jail  if  she 
told  a  lie,  and  to  hell  when  she  died,  shows  suf- 
ficient comprehension  of  the  nature  of  an  oath 
to  be  permitted  to  testify. — CJomer  v.  State, 
<Tex.  Or.  App.)  20  S.  W.  647. 

2.  In  an  action  by  heirs  of  decedent  to  set 
aside  for  fraud  and  undue  InSuence  a  deed 
which  the  latter  made  to  his  wife  shortly  be- 
fore his  death,  the  wife  is  a  competent  witness 
as  to  conversations  between  herself  and  persons 
who  had  testified  for  the  adverse  party  touch- 
ing such  conversations.— Brown  ▼.  Foster,  (Mo. 
Sup.)  20  8.  W.  611. 

FiiTile^e   of  witness— Who  may  raise 
objection. 

8.  Testimonjr  is  not  objectionable  because  it 
inculpates  the  witness,  since  no  one  but  he  can 
object  on  that  ground.— Brown  v.  State,  (Tei. 
Or.  App.)  20  S.  W.  924. 

4.  The  claim  that  the  communications  of 
attorney  and  client  are  privileged  is  personal  to 
the  latter,  and  cannot  be  made  by  his  adver- 
sary.—Smith  V.  Wilson,  (Tex.  Civ.  App.)  20 
S.  W.  1118. 

Transactions  with  decedents. 

6.  Where  a  note,  payable  to  the  maker,  and 
indorsed  by  several  persons.  Is  delivered  to  the 
cashier  of  a  bank  as  collateral,  and  the  bank,  In 
an  action  against  the  indorsers.  Introduces  its 
bookkeeper  for  the  purpose  of  showing  that  the 
note  was  not  indorsed  by  the  maker  until  after 
its  delivery  to  the  bank,  and  until  after  its  in- 
ilorsement  by  defendants,  and  that  the  bank,  there- 
fore, was  entitled  to  reoover  of  defendants  as 
makers,  defendants  are  entitled,  notwithstand- 
ing the  death  of  the  maker  and  the  cashier,  to 
testify  in  rebuttal  that  the  note  was  not  so  in- 
dorsed.—First  Nat.  Banir  v.  Payne,  (Mo.  Sup.) 
ao  8.  W.  41. 

6.  Under  Civil  Ciode,  i  606,  subsec.  2,  which 
provides  that  no  person  shall  testify  for  himself 
concerning  any  verbal  statement  of,  transaction 


tion,  testify  aa  to  wliat  toot  place  between  him- 
self and  the  deceased  payee  concerning  the  exe- 
cution and  consideranon  of  the  note,  though 
the  indorsee  has  lost  all  recourse  against  the 

Sayee's  estate,  and  it  will  not  be  affected  by  the 
etermination  of  the  action;  the  Intention  of  the 
legislature  l>eing  to  prevent  a  party  In  all  cases 
from  testifying  as  to  wliat  was  said  or  done  by 
a  decedent,  whose  version  cannot  be  ascertained, 
concerning  the  issue  to  be  tried.— Hurry  v. 
Kline,  (Kj.)  20  &  W.  277. 

7.  Civil  Code.  J  606,  subseo.  S,  provides  that 
"no  person  shall  testify  for  himself  concerning 
any  verbal  statement  of,  or  any  transaction  with, 
one  who  is  dead, "  etc.  Bubsectlon  8  provides 
that  "the  assignment  of  a  claim  by  a  person  who 
Is  Incompetent  to  testify  himself  shall  not  make 
him  competent  to  testify  for  another."  Held 
that,  in  an  action  by  the  surety  of  one  D.,  a  dis- 
charged guardian,  against  the  surviving  mem- 
ber of  a  partnership  to  reoover  certain  moneys 
owing  to  D.,  on  the  ground  that  it  was  loaned  the 
firm  by  D.  from  the  trust  fund,  to  which  action 
defendant  pleaded  a  set-oS  against  C,  the  fact 
that  D.  now  has  no  interest  In  the  ward's  estate, 
does  not  make  him  competent  to  testify  that  the 
deceased  partner,  with  whom  the  transaction  was 
had,  knew  when  he  borrowed  the  money  that  it 
belonged  to  the  ward. — Alexander's  Ex'rs  v.  Al* 
ford,  SO  8.  W.  164,  89  Ky.  lOS. 

Form  of  question. 

8.  In  a  prosecution  for  peijnry  at  a  mor^ 
der  trial,  a  question,  "What  did  defendant  say 
on  that  trial  with  reference  to  where  he  and 
the  alleged  murderer  were  when  the  shots  were 
fired?"  is  not  objectionable  either  as  leading, 
because  it  indicates  no  particular  answer,  or  as 
assuming  that  delfendant  and  the  alleged  mur- 
derer were  together  when  the  shots  were  fired, 
as  it  only  assumes  that  defendant  said  some- 
thing in  regard  to  this  matter  at  the  murder 
trial;  and  this  latter  assumption  is  proper 
where  it  is  admitted  that  sucn  was  the  fact, 
and  the  issue  is  as  to  just  what  defendant  did 
say.— Hays  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
361. 

Leading  questions. 

9.  On  a  trial  for  burglary,  a  witness,  after 
testifying  that  he  saw  defendant  and  another 
open  the  door  and  enter  the  house  alleged  to 
have  been  burglarized,  was  asked  by  the  court, 
"How  did  defendant  get  in  through  the  door?' 
and  replied,  "I  don't  know,  but  next  day  I 
found  a  key  near  by  where  the  defendants  were 
arrested."  Bdd,  that  the  question  was  not  lead- 
ing, and  that  both  it  and  the  answer  were  mate- 
rial to  the  issue  of  forcible  entry. — Vallereal  v. 
State,  (Tex.  Or.  App.)  20  S.  W.  557. 

Cross-examination. 

10.  Where  plaintiff.  In  an  action  to  recover 
damages  for  the  loss  of  a  horse,  testifies  in  his 
own  behalf  ns  to  Its  value  at  the  time  it  was 
killed,  it  is  proper  to  ask  him  on  cross-examina- 
tion what  he  paid  for  the  horse.— St.  I.,ouis  & 
S.  F.  Ry.  Co.  V.  Sageley,  (Ark.)  20  S.  W.  413. 

Pointing  out  land  on  map. 

11.  A  witness  testifying  as  to  the  injury  in- 
flicted on  a  tract  of  land  by  mnning  a  railroad 
through  it  may  state  that  the  land  next  to  the 
railroad  would  be  injured,  and  may  point  out 
on  a  map  in  evidence  to  what  distance  from  the 
railroad  such  injury  would  extend. — St.  Louis, 
O.  H.  &  O.  Ry.  Co.  V.  Fowler,  (Mo.  Sup.)  20 
S.  W.  1069. 

Credibility. 

12.  The  fact  that  a  principal  was  induced 
to  testify  by  an  offer  of  leniency  of  punishment 
does  not  affect  his  competency,  but  only  his 
credibility.— Vaughan  v.  State,  (Ark.)  20  S.  W. 
588. 
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Impeaohment. 

18.  Where  a  witness,  on  being  asked  If  he 
has  not  made  certain  statements  contradictory 
to  his  testimony,  testifies  that  he  has  no  recol- 
lection of  making  them,  evidence  may  be  intro- 
duced to  proTC  such  contradictory  statements. — 
Smith  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  554. 

14.  The  fact  that  a  witness  for  defendant 
testifies  to  facts  on  the  trial  which  he  did  not 
te.stify  to  at  the  preliminary  examination  is  no 
ground  for  impoachmont,  where  he  was  not  in- 
terrogated as  to  such  facts  on  the  examination. 
— Hyden  v.  State,  (Tex.  Cr.  App.)  20  S.  W. 
764. 

15.  On  the  second  trial  of  a  criminal  case, 
where  the  testimony  of  a  witness  is  sought  to 
be  imt)cached  by  contradictory  statements,  the 
judge  who  tried  the  case  may  testify  that  the 
witness,  from  her  want  of  familiarity  with  the 
English  language,  sometimes  found  it  difficult 
to  understaud  the  questiou  asked. — Gibbs  T. 
State,  (Tex.  Cr.  App.)  20  S.  W.  010. 

16.  On  the  second  trial  of  a  criminal  case, 
the  former  district  attorney,  who  prosecuted  at 
the  first  trial,  cannot  testify  as  to  what  conclu- 
sion he  csme  to  in  reference  to  the  testimony  of 
a  certain  witness  on  the  identification  of  de- 
foudaut.— Gibbs  T.  State,  (Tex.  Cr.  App.)  20  S. 
W.  010. 

17.  On  a  trial  for  murder,  C,  a  witnesa  called 
by  defendant,  was  asktd  on  cross-examination  if 
he  dill  not  tell  P.  on  the  night  of  the  murder 
that  defendant  and  his  brother,  finding  deceased 
unarmed,  "took  the  advantage'  of  him.  To  this 
qufstiou  C,  under  objection  by  defendant,  an- 
swered in  the  negative,  whereupon  the  state  call- 
ed P.,  who  testified  that  C.  liad  so  said.  Held 
that,  the  question  asked  C.  being  incompetent 
hy  reason  of  its  seeking  an  opinion  of  the  wit- 
ness, the  calling  of  P.  to  imp<<ach  0.  was  reversi- 
ble error.— Daria  t.  State,  (Tex.  Cr.  App.)  20  S. 
W.  023. 

Evidence  to  impeach. 

18.  It  was  proper,  in  order  to  discredit  a  wit- 
ness, to  ask  him  with  whom  he  was  living,  in 
order  to  show  his  surroundings,  and  how  they 
might  influence  him.— Roberts  v.  Commonwealth, 
(!<}•.)  20  S.  W.  267. 

IH.  On  a  prosecution  for  murder,  it  is  prop- 
er, in  order  to  discredit  a  witness  for  the  state, 
to  ask  hira  if  lie  had  not  been  indicted  for  a 
robbcrj'  and  confessed  the  crime,  if  he  did  not 
stand  indicted  for  conspiracy,  and  if  he  bad  not 
oflFeri'd  to  swenr  for  noon»<>rt  jf  iip  wer-^  assisted 
to  got  rid  of  the  con.spiracy  charge— Roi>ert8  v. 
Commonwealth,  (Ky.)  20  S.  W.  267. 

20.  Where  defendant,  on  a  trial  for  robbery, 
in  order  to  impeach  the  prosecuting  witness, 
has  introduced  testimony  that  he  had  stated  to 
otlicrs  that  he  ^d  not  know  who  had  robbed 
him,  a  witness  for  the  state  may  testify  that 
tlie  prosecuting  witness  stated  to  him  in  de- 
fendant's presence  that  he  did  not  know  who 
had  robbed  him.  but  when  defendant  had  gone 
stated  that  he  had  been  done  up  by  defendant. 
—Bell  V.  State,  (Tex.  Cr.  App.)  20  S.  W.  3G2. 

21.  Where,  in  an  action  against  a  railroad 
company,  a  witness  was  asked  by  defendant  on 
cross-examination  if  be  did  not  then  hare  a 
controversy  with  the  company,  and  was  not 
hostile  to  it,  and  on  re-examination  the  court 
refused  to  allow  the  witness  to  state  whi^tUer 
or  not  he  had  recovered  a  judgment  for  $12,500, 
defendant  is  not  entitled  to  have  the  swearing 
of  the  jury  set  aside. — Kentuclcy  Cent.  Ry.  Co. 
T.  Smith.  (Ky.)  20  S.  W.  302. 

'22.  The  en^neer  in  charge  of  an  engine  which 
8trucl(  plaintiff's  intestate  testified  in  behalf  of 
plaintiff  tlmt  he  first  saw  deceased  on  the  track 
when  the  train  was  at  a  point  462  feet  from  him, 
and  that  he  did  not  recolli'ct  wliether  or  not  he 
bad  testified  at  the  coroner's  inqneat  that  be  saw 
deceased  sitting  on  the  track  when  the  train  was 
1,2S7  feet  distant  from  him.  Hild,  that  it  was 
error  to  exclude  evidence  offered  by  plaintiff  to 
show  that  the  engineer  had  so  testified  at  the 


coroner's  inqneat.— Wren's  Adm'r  v.  XxmlsriUe, 
St  L.  &  T.  Ry.  Co.,  (Ky.)  20  S.  W.  215. 

28.  On  the  second  trial  of  an  action  against 
a  railroad  company  for  injuries  received  at  a 
crossing,  plaintiff  testified  that  his  statement  as 
to  the  distance  the  engine  was  from  hiui  when 
he  first  saw  it  was  different  from  his  statement 
at  the  former  trial:  and  that  he  had  read  the 
opinion  of  the  supreme  court,  reversing  the  case, 
and  holding  him  guilty  of  oontributoi-y  negli- 
gence on  the  ground  that  he  had  time  to  get  off 
the  track  after  seeing  the  engine.  Held,  that  it 
was  proper  to  ask  plaintiff  on  cross-examination 
if  he  did  not  make  such  different  statement  be- 
cause he  had  seen  the  groimd  on  which  the  case 
was  reversed,  as  such  q^uestion  would  tend  to 
show  plaintiffs  motive  in  changing  his  testi- 
mony.—Galveston,  H.  &  S.  A.  Ky.  Cto.  T.  Por- 
fert.  (Tex.  Civ.  App.)  20  S.  W.  8<0. 

24.  Plaintiff  was  injured  by  falling  at  night 
into  an  opening  in  the  sidewalk  along  defend- 
ant's hotd.  On  the  trial  for  damages,  a  police 
di'rgeant.  to  whom  plaiutifTs  stepson  had  gone 
on  the  morning  after  the  accident  to  Inqnire  for 
him,  testified  that  the  stepson  avid  that  he  had 
st«n  plaintiff's  friend  whom  he  was  with  the 
night  before,  who  told  him  that  plaintiff  was 
dmnk,  and  Insisted  on  going  alone.  Ti'e  step- 
son did  not  testify  at  all  in  regard  to  the  pro- 
ceedings or  condition  of  plaintiff  on  the  iiight  of 
the  accident,  except  when,  on  cross-examination, 
defendant's  counsel  aaked  him  if  bis  stepfather 
had  not  been  on  a  spree  the  night  before  the  ac- 
cident, and  if  he  did  not  tell  the  sergeant  be 
had,  to  both  of  which  questions  he  nnswereil, 
"No."  HeJd,  that  the  testimony  of  the  police 
sergeant  was  inadmissible  to  impeach  the  evi- 
dence of  the  stepson. — Goltz  v.  Griswold,  (Mo. 
Sup.)  20  S.  W.  1044. 

ImpeacliiDg  one's  own  witness. 

25.  Wlierp  witness  in  a  criminal  case,  at 
prior  hearings,  made  contradictory  statements, 

it  is  not  competent  for  defendant,  having  called 
such  witness,  to  impench  him— Scott  v.  State, 
(Tex.  Cr.  App.)  20  S.  W.  B40. 

Impeachment  of  accused  as  witness. 

26.  When  defendant  has  testified  in  his  own 
behalf,  a  statement  made  by  him  while  under 
arrest  may  be  offered  as  impeachment. — ^Bell  v. 
State,  (Tex.  Cr.  App.)  20  S.  W.  549. 

27.  Defendant,  in  a  homicide  case,  having 
testified  in  her  own  behalf,  evidence  of  her  repu- 
tation for  morality  and  virtue  was  properly  ad- 
m:tted.— Crump  v.  Commonwealth,  (Ky.)  20  S. 
W.  300. 

Province  of  jury. 

28.  Whether,  and  to  what  extent,  a  witness 
is  to  be  believed,  is  a  question  for  the  Jury. — 
Hammill  v.  LouisvUle  &  N.  R.  Co.,  (Ky.)  20  S. 
W.  263. 

2l>.  The  question  as  to  whether  witnesses 
are  ignorant,  confused,  and  unable  to  make  an 
intelligent  statement  of  the  facts  is  for  the 
jury. — Louisville  &  N.  R.  Co.  v.  Hurst's  Adm'r, 
(Ky.)  20  S.  W.  817. 

Words  and  Plirases. 

"Against  tho  peace  and  dignity  of  the  state, "see 
"Indictment  and  Information, "  10. 

"Business  hours, "  see  "Negotiable  Instrumenta," 
11. 

"Effects, "  see  "Executors  and  AdminiBtratora,"5. 

"Felonious, "  see  "Robbery, "  4. 

"House, "  see  "Burglary, "  4. 

"Interest  in  land, "  see  "Estates, "  L 

"Occupation  of  vending  medicine,  "see  "License. " 

"Own  premises, "  see  "Carrying  Weapons, "  1,  8. 

"Part  of  a  dwelling, "  see  "Burglary,  "  1. 

"  Personal  property, "  see  "  Executors  and  Adminis- 
trators, "  1. 

"  Proprietor,  owner,  charterer,  or  hirer, "  see  "  Rail- 
road Companies, "  6. 

"Taken  or  damaged, "  see  "Eminent  Domain, "  IS. 

"Vending  medicine, "  see  "License. " 

"  Wear  out, "  see  "Homicide, »  81. 
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"Uarnishment;"   "InjaDcUon,     "Mandamus, 
"Prohibition,  Writ  of;"  "Replevin;"  "Beqne»- 
tration. " 
Berrice  of.  In  action  against  foreign  insaranoe 
company,  see  "Insurance,"  & 

Indorsement  of  object  of  action. 

1.  Ciril  Code,  i  442,  proyides  that,  in  an 
action  brought  under  section  439  to  disooTer 
propertr  of  defendant  in  an  execution  returned 
unsatisfied,  and  to  subject  such  property  to  the 
satisfaction  of  the  jndnnent,  a  lien  shall  he  cre- 
ated on  the  proper^  "oy  the  service  of  the  sum- 
mons, with  the  object  of  the  action  indorsed 
thereon,  on  the  person  holding  or  controlling  the 
proper^."  Hdd  that,  where  the  land  soaght  to 
be  subjected  was  fully  described  in  the  petition, 
it  was  not  indispensable  to  make  the  indorsement 
on  the  summons  in  order  to  give  the  court  juris- 
diction of  the  action.— Bryant  ▼.  Bryant,  (Ky.) 
20  &  W.  270. 

Separate  sammons — Joint  defendants. 

2.  Rev.  Bt  1889,  i  3009,  declares  that  "suits 
Instituted  by  summons  shall  •  •  •  bo  brought— 
First,  when  the  defendant  is  a  resident  of  the  state, 
either  in  the  county  within  which  the  defendant  re- 
sides, or  in  the  county  within  which  the  plaintiff 
resides  and  the  defendant  may  be  found;  *  •  •" 
and  section  2021  provides  that,  "when  there  are 
several  defendants  residing  in  different  coun- 
ties, "  plaintiff  may  have  "a  separate  summons, 
directed  to  the  sheriff  of  any  county  in  which 
one  or  more  defendants  may  be  found. "  field, 
that  where  one  of  two  defendants  residing  in 
one  county  is  "found"  in  a  county  where  plaintiff 
resides,  and  is  thereupon  served  with  process, 
the  issuarceof  another  writ  to  the  county  of  their 
residence,  for  aervlce  en  the  second  defendant 


b.  w.  w. 

Service  of  process— Frivilege  of  partien 
and  witnesses. 

&  It  is  not  against  pabllo  policy  to  allow 
service  of  summons  in  a  oivll  oase  on  a  witness 
while  attending  court  in  a  county  other  than  that 
of  bis  residence,  as  calculated  to  deter  witnesses 
from  attending  in  such  cases.— Christian  v.  Wil- 
liams, (Ma  8up.)  30  S.  W.  90. 

4.  Under  Rev.  Bt  1889,  |  2009,  providing 
that  a  resident  of  the  state  mav  be  served  with 
process  in  any  county  in  which  he  may  be 
"found, "  one  who  is  attending  court  in  a  county 
other  than  that  of  his  residence,  as  a  party  or 
witness,  may  be  served  with  summons  in  another 
action  brought  against  him;  the  common-law 
rule  that  a  party  is  protected  from  any  civil  pro- 
cess while  attending  court  applying  only  to  ar- 
rest in  civil  cases.— Christian  v.  WUIlama,  (Ho. 
Sup.)  20  B.  W.  90. 

Obtained    by    abuse    of    orlmlnal 

process. 

6.  A  service  of  civil  process  obtained  on  a 
person  by  abuse  of  criminal  process,  which  took 
him  away  from  the  county  of  his  residence  to  • 
distant  county  for  that  purpose.  Is  worthless, 
and  no  jurisdiction  is  thereby  acquired.  Bylerv. 
Jones,  Zi  Mo.  App.  628,  overruled.— Christian  V. 
Williams,  (Mo.  Sup.)  20  B.  W.  90. 

Warning  order — Validity. 

6.  Where,  in  an  action  to  foreclose  a  tmst 
deed  against  nonresidents  and  their  grantee,  it 
appears  that  the  nonresident  defendants  were 
warned  to  appear  at  a  term  of  the  court  begin- 
ning less  than  60  dnys  from  the  entry  of  the 
warning  order,  a  Judgment  of  foreclosure  is  void. 
—Herd  v.  CUt,  (Ky.)  20  &  W.  1038. 
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